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Returning Majesty To The Law and Politics:
A Modern Approach’

Hon. Sonia Sotomayor' and Nicole A. Gordon'*

Even after participating in many different aspects of the practice of law,
it is still possible to retain an enthusiasm and love for the law and its
practice. It is also exciting to address future lawyers about the practice of
law. This is not easy to do, unfortunately, in the context of recurring pub-
lic criticism about the judicial process.

The public expects the law to be static and predictable. The law, how-
ever, is uncertain and responds to changing circumstances. To the public,
justice means that an obviously correct conclusion will be reached in
every case. But what is “correct” is often difficult to discern when the law
is attempting to balance competing interests and principles, such as the
need to protect society from drugs as opposed to the need to enforce our
constitutional right to be free from illegal searches and seizures.? A con-

* This Article is based upon a speech that Judge Sotomayor delivered in February 1996 as part
of the Donahuc Lecture Series. The Donahue Lecture Series is a program instituted by the Suffolk
University Law Review 10 commemorate the Honorable Frank J. Donahue, former faculty member,
trustee, and treasurer of Suffolk University. The Lecture Series serves as a tribute to Judge Donahue’s
accomplishments in encouraging academic excellence at Suffolk University Law School. Each lecture
in the serics is designed to address contemporary legal issues and expose the Suffolk University
community to outstanding authorities in various fields of law.

t Judge, United States District Court, Southern District of New York; A.B. 1976, Princeton
University; J.D. 1979, Yale Law School. Judge Sotomayar previously practiced as a commercia) litiga-
tion partner at Pavia & Harcourt, a New York City Jaw firm, and served as a member of the New
York City Campaign Finance Board, the New York State Mortgage Agency, and the Puerto Rican
Legal Defense and Education Fund. Prior to entering private practice, Judge Sotomayor was an Assis-
tant District Attorney in New York County.

1+ Executive Director, New York City Campaign Finance Board; A.B. 1974, Bamard College;
1.D. 1977, Columbia University School of Law. Ms. Gordon has previously served in other private and
government positions, including as Counsel to the Chairman of the New York State Commission on
Government Integrity. She is also the current President of the Council on Governmental Ethics Laws
(COGEL), the umbrella organization for ethics, lobbying, campaign finance, and freedom of informa-
tion agencies in the United States and Canada, The views expressed in this article are not necessarily
those of the New York City Campaign Finance Board or COGEL.

I, See, e.g., Katharine Q. Seelye, Dole, Citing *Crisis’ in the Courts, Attacks Appointments by
Clinton, N.Y. TIMES, Apr. 20, 1996, at Al (describing Senator Dole’s criticism of liberal ideology of
Clinton judicial appointments and American Bar Association); John Stossel, Protect Us From Legal
Vudtures, WaLL ST, J., Jan. 2, 1996, at 8 (asserting damage manufacturers have done to society is
“mivial” compared with harm lawyers do); Don Van Natta Ir., Group Urges More Scrutiny For Law-
yers, N.Y. TiMES, Nov. 10, 1995, at Bl (discussing recommendations for improving legal system and
combatting public criticism by Committee on the Profession and the Courts assembled by New York
State’s highest court).

2. Sce generally 5 WAYNE R. LAFAVE, SEARCH AND SEIZURE: A TREATISE ON THE FOURTH
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fused public, finding itself at odds with the results of particular judicial
decisions, experiences increased cynicism about the law.

Unfortunately, lawyers themselves sometimes feed that cynicism by
joining a chorus of critics of the system, instead of helping to reform it or
helping the public to understand the conflicting factual claims and legal
principles involved in particular cases.® Similarly, instead of attempting to
contrel criminal or unethical conduct occurring in our profession and
promoting the honorable work of most of us, many lawyers respond by
denigrating the professionals in certain practice areas, like personal injury
law. Further, many neglect to focus on the core issues that rightly trouble
the public, such as whether there is fraud and deceit in the prosecution of
claims, and if so, what we should do about it.

Today, we will discuss how we can satisfy societal expectations about
“The Law” and help create a better atmosphere in which public officials,
and especially lawyers and judges, can inspire more confidence and re-
spect for the “majesty of the law” and for the people whose professional
lives are devoted to it.

1. THE LAW AS A DYNAMIC SYSTEM

The law that lawyers practice and judges declare is not a definitive,
capital “L” law that many would like to think exists. In his classic work,
Law and the Modern Mind, Jerome Frank aptly summarized the paradox
existing in society’s attitude toward law and its practitioners:

The lay attitude towards lawyers is a compound of contradictions, a
mingling of respect and derision. Although lawyers occupy leading posi-
tions in government and industry, although the public locks to them for
guidance in meeting its most vital problems, yet concurrently it sneers at
them as tricksters and quibblers.

Respect for the bar is not difficult to explain. Justice, the protection of
life, the sanctity of property, the direction of social control-—these funda-
mentals are the business of the law and of its ministers, the lawyers. . . .

But coupled with a deference towards their function there is cynical
disdain of the lawyers themselves. . . . The layman, despite the fact that

AMENDMENT (3d cd. 1996) (explaining that exclusionary rule protects constitutional rigilt to be secure
against unreasonable searches and seizures). ’

3. See Judge Baer's Mess, N.Y. TIMES, Apr. 3, 1996, at Al4 (criticizing federal judge’s reversal
of initial exclusion of drugs and confession as unconstitutional seizure). According to one editerial,
“[olne of the major troubles with most lawyers is that they actually believe their profession is making
the United States a better place 1o live.” Time For Real Legal Reform Is Now, Before Lawyers Bring
Nation Down, Series: The Trouble with Lawyers, FI. LAUDERDALE SUN-SENTINEL, Jan. 4, 1996, at
14A. .

4. See Max Boot, Stop Appeasing the Class Action Monster, WaLL ST. I., May 8, 1996, at Al5
(detailing how corporate mass-tort defense lawyers criticize class actions yet offer few alternatives or
solutions).
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he constantly calls upon lawyers for advice on innumerous questions,
public and domestic, regards lawyers as equivocators, artists in double-
dealing, masters of chicane.’

Frank, a noted judge of the Court of Appeals for the Second Circuit and
a founder of the school of “Legal Realism,” postulated that the public’s
distrust of lawyers arises because the law is “uncertain, indefinite, [and]
subject to incalculable changes,” while the public instead needs and wants
certainty and clarity from the law.® Because a lawyer’s work entails
changing factual patterns presented within a continually evolving legal
structure, it appears to the public that lawyers obfuscate and distort what
should be clear. Frank, however, pointed out that the very nature of our
common law is based upon the lack of certainty:

The constant development of unprecedented problems requires a legal
system capable of fluidity and pliancy. Qur society would be strait-jack-
eted were not the courts, with the able assistance of the lawyers, con-
stantly overhauling the law and adapting it to the realities of ever-chang-
ing social, industrial and political conditions; although changes cannot be
made lightly, yet law must be more or less impermanent, experimental
and therefore not nicely calculable. Much of the uncertainty of law is not
an unfortunate accident: it is of immense social value.”

Frank believed that in the complex, fast-paced modern era, lawyers do
themselves a disservice by acceding to the public myth that law can be
certain and stable. He advocated that lawyers themselves accept the prem-
ise that the law is not fixed and that change in the law is inevitable and to
be welcomed: “Without abating our insistence that the lawyers do the best
they can, we can then manfully [sic] endure inevitable short-comings, er-
rors and inconsistencies in the administration of justice because we can
realize that perfection is not possible.”

Frank’s thesis, set forth in 1930, should continue to attract examination
today. It supports a pride that lawyers can take in what they do and how
they do it. The law can change its direction entirely, as when Brown v.
Board of Education’ overturned Plessy v. Ferguson,” or as the common
law has gradually done by altering the standards of products liability law
directly contrary to the originally restricted view that instructed “caveat

5. JEROME FRANK, LAW AND THE MODERN MIND 3 (Anchor Books 1963) (1930).

6. Id at S, In the preface to the sixth printing of LAW AND THE MODERN MmD, Frank took
Frank preferred to be viewed as a “factal realist” or as he described himself, a “fact skeptic,” as op-
posed 10 a “rule skeptic.” /d. at xii.

7. Id. at 6-7 (footmotes omitted).

8. Id. at277.

9. 347 U.S. 483 (1954).

10. 163 U.S. 537 (1896).
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emptor.”"' As these cases show, change—sometimes radical change-—can
and does occur in a legal system that serves a society whose social policy
itself changes. It is our responsibility to explain to the public how an often
unpredictable system of justice is one that serves a productive, civilized,
but always evolving, society.

Lawyers must also continually explain the various reasons for the law’s
unpredictability. First, as Frank describes, laws are written generally and
then applied to different factual situations.? The facts of any given case
may not be within the contemplation of the original law."” Second, many
laws as written give rise to more than one interpretation (or, as happens
among the circuit courts, differing or even majority and minority
views)." Third, a given judge (or judges) may develop a novel approach
to a specific set of facts or legal framework that pushes the law in a new
direction.” Fourth, the function of the law at a trial is not simply to pro-
vide a framework within which to search for the truth, as understood by
the public, but it is to do so in a way that protects constitutional rights."*
Against these and other constraints, including, as Frank observed, an un-
known factor—i.e., which version of the facts a judge or jury will cred-
it—competent lawyers are often unable to predict reliably what the out-
come of a particular case will be for their clients."”

.

11. See W. PAGE KEETON ET AL., PROSSER AND KEETON ON THE LAW OF ToRrTS §§ 95-96, at
677-83 (5th ed. 1984) (outlining movement from notion of caveat emptor to Hability for losses caused
by defective products); RESTATEMENT (SECOND) OF TORTS § 402A cmt. b (1965) (detailing common
law evolution of liability for defective products).

12. See FRANK, supra note 5, at xii (describing how courts apply legal rules to unique cases).

13. See id. at 127-28 (criticizing mechanistic approach to law that would treat people like mathe-
matical entities to achieve predictability).

14. See id. at 121 (discussing statistical evidence conceming differences among judges).

15. Cf Jeremy Paul, First Principles, 25 CONN. L. REV. 923, 936 (1993) (discussing how cases of
first impression force judges to create law and affect law’s unpredictability).

16. See United States v. Filani, 74 F.3d 378, 383-84 (2d Cir. 1996} (discussing varied goals of the
trial in American jurisprudence). In Filani, the United States Court of Appeals for the Second Circuit
considered a drug conviction based on the judge’s improper questioning of the defendant. /d. at 382-
83, In discussing the history and role of trial judges in England and the United States, the court stated:

One of the reasons for allowing an English judge greater latitude to interrogate witnesses is
that a British trial, so it is said, is a search for the truth, In our jurisprudence a search for
the truth is only one of the trial's goals; other important values—individual freedom being
a good example—are served by an attorney insisting on preserving the accused’s right to
remain silent or by objecting to incriminating evidence seized in violation of an accused’s
Fourth Amendment rights. The successful assertion of these rights does not aid—and may
actually impede—the search for truth.
Id. at 384.

17. PRANK, supra note 5, at xiv-xv. Of course, there are many instances in which lawyers can
predict reliably what the outcome of a particular case will be. See Rodney J. Uphoff, The Criminal
Defense Lawyer as Effective Negotiator: A Systematic Approach, 2 CLINICAL L. REv. 73, B3-86 (1993)
(analyzing systemic pressures to plea bargain in criminal cases). Cases that reach the trial stage do not
reflect the multitude of cases that are resolved early—even before the complaint stage—precisely be-
cause the parties have quite a clear expectation of how their cases would be decided. See id. at 83
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This necessary state of flux, as well as our reliance on the adversary
system, give rise to a cynicism expressed by Benjamin Franklin in the
mid-seventeen hundreds, but equally reflective of the public mood today:

I know you lawyers can with ease

Twist words and meanings as you please;
That language, by your skill made pliant,
Will bend, to favor every client;

That ’tis the fee limits the sense

To make out either side’s pretense,
When you peruse the clearest case,

You see it with a double face. . . .
Hence is the Bar with fees supplied,—
Hence eloquence takes either side, . . .
And now we're well secured by law,

Till the next brother find a flaw.'®

This image raises perhaps the greatest fear about the role of law and
lawyers: that on the same facts, and presented with the same law, two
Judges or juries would reach different results in the same case because of
a lawyer’s presentation.”” Whether the concem is that only the wealthy
can afford the best lawyers, or simply that the more “eloquent” attorney
can get a better result, it is an intimidating possibility to a public that
seeks certainty and justice from the law. From the vantage of a judge,
however, it is not a comrect or complete picture of what happens in the
courtroom. To the extent judges and juries reach different results, much,
as Frank observed, may be attributable to the fact that judges and juries
react differently to facts because their life experiences are different.”
Working from the same facts and within the confines of the same law,
however, it seems that gross disparities in result do not frequently oc-
cur.” But the law does evolve, and to assist its evolution and at the same

(noting some defendants readily admit guilt and acknowledge responsibility for wrongs commirted),

18. Benjamin Franklin, Poor Richard's Opinion, in LAW: A TREASURY OF ART AND LITERATURE
151, 151 (Sara Robbins ed., 1990).

19. Compare BMW v. Gore, 116 S. Ct. 1589, 1592-94 (1996) (considering constitutionality of $2
million punitive damages award for undisclosed automobile paint repairs), with Yates v. BMW, 642
So. 2d 937, 938 (Ala. Civ. App. 1993) (noting jury in virtually identical Alabama fraudulent car re-
painting lawsuit awarded no punitive damages), cerr. quashed as improvidently granted by 642 So. 2d

© 937 (Ala. 1993).

20. See FRANK, supra note 5, at xii-xiii (recognizing judge and juries bring personal prejudices to
trials). In extreme cases, of course, a lawyer (or a judge or jury) can be entirely incompetent or other-
wise entirely fail to do a proper job.

21. This conclusion is based both on personal experience as a judge and on the statistically small
number of jury verdicts set aside or new trials ordered by judges. Of course, case law principles re-
quire that appellate courts give jury verdicts a great deal of deference. See Honda Motor Co. v. Oberg,
114 5. Cu. 2331, 2336-38 (1994) (stating civil jury verdicts are historically afforded deference on judi-
cial review unless damages too large); United States v. Powell, 469 U.S. 57, 67 (1984) (commenting
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time maintain their own credibility, lawyers must dispel the view that they
are dishonest, dissembling, hypocritical, or that Ben Franklin's description
is correctly derisive.”

Frank’s point that the public fails to appreciate the importance of indef-
initeness in the law must be addressed through better education of the
public by lawyers and others, including government officials.” In addi-
tion, the public has other needs relating to the law: the need, for example,
for lawyers to act honorably, beyond what any law, regulation, or profes-
sional rule may require. This need requires a different response.

II. MORALITY IN PUBLIC SERVICE

What are our expectations of lawyers, judges, and of public servants
generally? Over the years, the response to scandal and disappointment in
lawyers and in our public officials has varied. A history of ethical codes
that have apparently not provided sufficient guidance to practitioners has
recently led to tighter restrictions. In the public sphere, we have for some
time been engaged in passing laws and regulations intended to curb un-
worthy behavior. This may not always be adequate for public officials or
for lawyers. Some would argue that reliance on regulations alone defuses
the notion of personal responsibility and accountability.

Charles Dickens on a visit to the United States in the nineteenth century
described his sorrow when confronted with the American approach to
regulating gifts to public servants:

The Post Office is a very compact and very beautiful building. In one of
the departments, among a collection of rare and curious articles, are
deposited the presents which have been made from time to time to the
American ambassadors at foreign courts by the various potentates to
whom they were the accredited agents of the Republic; gifts which by
the law they are not permitted to retain. I confess that I looked upon this
as a very painful exhibition, and one by no means flattering to the na-
tional standard of honesty and honour. That can scarcely be a high state
of moral feeling which imagines a gentleman of repute and station likely
to be corrupted, in the discharge of his duty, by the present of a snuff-
box, or a richly-mounted sword, or an Eastemn shawl; and surely the
Nation who reposes confidence in her appointed servants, is likely to be
better served, than she who makes them the subject of such very mean

that deference 1o jury's collective judgment brings element of finality to criminal process); Binder v.
Long Island Lighting Co., 57 F.3d 193, 201-02 (2d Cir. 1995) (finding appellate court grants “strong
presumption of correctness” when reviewing whether jury verdict is “seriously erroncous™).

22. Pranklin, supra note 18, at 151, .

23, See Roberta Cooper Ramo, Law Day More Important than Ever for Keeping Strong, CHI.
DALY L. BuLL., Apr. 27, 1996, at 8 (cmphasizing importance of lcgal profession keeping citizenry
well informed about Constitution and legal system).
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and paltry suspicions.™

There is indeed a national plethora of legislation at every level of gov-
emment restricting activities of government officials.” This legislation,
among other things, controls the receipt of gifts; limits outside employ-
ment and the amounts of fees and honoraria; restricts post-employment
contact with government; curbs the extent of political activities; requires
the acceptance of the lowest (but not necessarily best) bids on government
contracts; and sets prohibitions on the manner and ways in which to ad-
dress financial and other conflicts. These rules are extremely important,
even vital, notwithstanding Dickens’ eloquent statement to the contrary.
They protect the public from many kinds of inappropriate influences on
government officials, and they perform another crucial service in provid-
ing guidance to and protecting those they regulate. Public servants have
sometimes walked a fine line or walked over the line between gifts and
bribes.® If specific rules have their place, however, that does not mean
that we should limit the standard we apply to public officials to the tech-
nical question whether those rules have been broken, rather than aspiring
to the highest in moral behavior. As a “Nation,” we have not sufficiently
emphasized the importance of professional morality in public service,
whether among our government officials or our lawyers. Instead, we over-
emphasize social morality, concentrating on personal scandals that we
cannot regulate, and then pass detailed rules, hoping to elevate profession-
al behavior in that way. If we limit our expectations to what is specifically
regulated (and sometimes over-regulated), we may in effect degrade the
offices and the people who hold them.

In other countries, professional morality is approached differently. In
Europe, for example, public officials often have greater discretion, are
better paid, and are held to higher standards of behavior, in some instances
resigning their office if there is the hint of financial scandal in their
work.”

24, CHARLES DICKENS, AMERICAN NOTES AND PICTURES FROM ITALY 123 {Oxford Univ. Press
1957) (1842). It is interesting that in England there is now a heightened sense that laws or myles are in
fact needed to regulate the behavior of public officials. Ses COMMITTEE ON STANDARDS IN PUBLIC
LiFE, FIRST REPORT, 1995, Cmnd 2850-1, at 3 (urging remedial legislative action to counter public
discontent with ethical standards of public officials).

25. See generally COUNCIL ON GOVERNMENTAL ETHICS LAWS, THE COUNCIL OF STATE GOV'TS,
COGEL BLUE BOOK (9th ed. 1993) (compiling information on laws goveming campaign finance, eth-
ics, lobbying and judicial conduct nationwide).

26, See Jane Fritsch, The Envelope, Please: A Bribe’s Not a Bribe When It's a Donation, N.Y,
TIMES, Jan, 28, 1996, at D1 (describing subtle distinction between illegal bribes and legal campaign
contributions to politicians); Stephen Kurkjian, Ferber's Conviction Spurs Widening of Probe, BOSTON
GLOBE, Aug. 15, 1996, at B5 {reporting planned investigation of Massachusetts politicians after cor-
ruption conviction of former financial advisor 1o state agencies).

27. See generally Mark Davies, The Public Administrative Law Context of Ethics Requirements
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The tolerance in this country for questionable behavior by public offi-
cials is illustrated by the persistence of extremely troubling—but le-
gal—practices in the public arena. In one of the murkiest and least well-
controlled areas, we find ourselves debating what the quid pro quo’s are-
for campaign contributions. Here we have abandoned standards we would
surely apply in any other context. We would never condone private gifts
to judges about to decide a case implicating the gift-givers’ interests.”
Yet our system of election financing permits extensive private, including
corporate, financing of candidates’ campaigns, raising again and again the
question what the difference is between contributions and bribes and how
legislators or other officials can operate objectively on behalf of the elec-
torate.” Can elected officials say with credibility that they are carrying
out the mandate of a “democratic” society, representing only the general
public good, when private money plays such a large role in their cam-
paigns? If they cannot, the public must demand a change in the role of
private money Or find other ways, such as through strict, well-enforced
regulation, to ensure that politicians are not inappropriately influenced in
their legislative or executive decision-making by the interests that give
them contributions.”® As Congress revamps many questionable practices,
including the receipt of gifts from lobbyists, it must monitor to the
public’s satisfaction both ‘whether inappropriate activity is being left un-
regulated and whether laws and regulations that are put in place are ac-
tually enforced. The continued failure to do this has greatly damaged
public trust in officials and exacerbated the public’s sense that no higher
morality is in place by which public officials measure their conduct.

Similarly, the public wonders whether lawyers have enforceable rules of
self-government or any kind of defined professional morality. Professional
codes tend to speak in terms of ethical presumptions, without prescribing
what lawyers should do in specific, troubling situations. For example,
almost all professional codes require that a lawyer should represent a cli-
ent zealously within the bounds of the law and may not suborn perjury or
the creation of false documents.” But no rule guides a lawyer who is

for West German and American Public Officials: A Comparative Analysis, 18 Ga. J. INT'L & COMP.
L. 319 (1988} (detailing differcnces between ethics regulations for American and German public offi-
cials).

28. Cf Scott D. Wiener, Note, Popular Justice: State Judicial Elections and Procedural Due
Process, 31 HARV. C.R-C.L. L. REV. 187, 194 (1996) (discussing Texas attorney Joe Jemail's $10,000
campaign contribution to judge in Texaco-Pennzoil case).

29. See Fritsch, supra note 26, at D1 (reporting influence of special interest money 25 serious
political issue). ]

30. See Jamin Raskin & John Bonifaz, The Constitutional Imperarive and Practical Superiority of
Democratically Financed Elections, 94 CoLUM. L. REV. 1160, 1160 {1994) (proposing replaceraent of
federa! election finance system with total public financing of congressional campaigns).

31. See MODEL RULES OF PROFESSIONAL ConpucT Rule 3.3 (1995) (noting candor toward tribu-
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merely left with a firm and abiding conviction that what is being said or
proffered by a witness or client is false. Rules might be ill-suited to an-
swer such dilemmas, but moral imperatives, or what Lord Moulton de-
scribed in 1924 as “Obedience to the Unenforceable,” may be more help-
ful.”

Lord Moulton, to be sure a man of his time, spoke of Obedience to the
Unenforceable as a standard that people live up to despite the fact that no
law can force them to do s0.” He gave as an example the conduct of the
men aboard the Titanic who, facing imminent death, nevertheless adhered
to the principle that women and children should be saved first:

Law did not require it. Force could not have compelled it in the face of
almost certain death. It was merely a piece of good Manners. . . . The
feeling of obedience to the Unenforceable was so strong that at that ter-
rible moment all behaved as, if they could look back, they would wish to
have behaved.™

Our public officials and lawyers should also be prepared to adopt a
culture that depends upon subjective accountability as well as on well-
defined, consistent rules and regulations:

The difference between the true lawyer and those men who consider the
law merely a trade is that the latter seek to find ways to permit their
clients to violate the moral standards of society without overstepping the
letter of the law, while the former look for principles which will persu-
ade their clients to keep within the limits of the spirit of the law in com-
mon moral standards.”

III. 'THE BAR’S RESPONSIBILITY

What is the responsibility of a practicing lawyer, and how can lawyers’
behavior be changed in ways to encourage greater respect for the legal
profession? To take one example of a tolerated but unacceptable pattern,
let us examine the lying and misrepresentation that occurs in court.

Some number of witnesses in court lie, including some for the pros-
ecution and some for the defense, and their lawyers suspect as much.
Lawyers are not, however, routinely confronted with the clear-cut dilemma

nal prevents lawyer from offering false evidence); MODEL CODE OF PROFESSIONAL RESPONSIBILITY
EC 7-1, 7-6 (1983) (declaring lawyer's duties to client and legal system).

32. Lord Moulten, Law and Manners, ATLANTIC MONTHLY, July 1924, at 1, 1, Lord Moulton, a
judge and member of the British Parliament, served as Minister of Munitions for Great Britain at the
outbreak of World War I Id.

3 M

34, Id at 4.

35. PIERO CALAMANDREI, EULOGY OF JUDGES 45 (John Clarke Adams & C. Abbott Phillips, Jr.
trans., 1942).
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that a client proposes to “lic” on the stand. A client presents a version of
the facts, and lawyers rarely have independent, first-hand knowledge of
them. (In criminal cases, clients frequently choose not to take the stand,
often on the advice of an attomey, advice that is given for any number of
reasons, including the risk of presenting perjured testimony.) What more
commonly occurs is that witnesses, often unconsciously, allow selectivity,
prejudice, and emotion to color their perceptions. Even when two witness-
es directly contradict one another, both may be “telling the truth” from
their own points of view or to the best of their recollection. Real life is
complex, and we have chosen to use the adversarial system to sort out the
truth as best it can.*

To maintain credibility in the system, however, we must study how
well we do in fact get at the “truth.”™ Lying is risky in the courtroom,
but not generally because of the threat of a perjury indictment. It is risky
because each side has the opportunity, through discovery, independent
investigation, and cross-examination, to expose falsehood.® But the ad-
versarial system may not always be wholly adequate to the task of expos-
ing wrong-doing and false or inflated claims. Empirical studies have been
performed, for example, that examine the reliability of witnesses and ju-
rors.® Many factors influence witnesses and juries, including subcon-
scious racism and other prejudices. As a profession, we should seek, based
upon empirical evidence, ways in which to improve our ability to arrive at
the truth. If we undertake this seriously, we will not only do well by the
cause of justice, but we will justifiably improve the public’s opinion of
our profession. )

The adversary system may also be ill-suited to resolve certain types of
disputes such as those presented by “battles of the experts” in medical
malpractice and many other kinds of cases. There is recurring debate about
the ability of jurors to evaluate such evidence. The Supreme Court of the

36. See S1SSELA BOK, LYING: MORAL CHOICE IN PUBLIC AND PRIVATE LIFE 158-59 (1978) (ana-
lyzing how adversary sysicm sometimes encourages atiomeys to arguc credibility of clients who have
made knowingly perjurious statements).

37, See Marvin E. Frankel, The Search for Truth—An Umpireal View, 30 REC. AsSS'N B. CITY
N.Y. 14, 15 (1975) (arguing that the “adversary system rates truth too low among the values that insti-
tutions of justice are meant to serve.”}

38. See FED. R. CIv. P. 26-37 {sctting forth rules governing depositions and discovery in federal
civil cases); FED. R. CRiM. P. 16 {establishing rules of evidentiary disclesure by both government and
defendant in criminal cases); FED, R. EVID. 607 (dllowing impeachment of witness’ credibility),

39, See generally JEFFREY T. FREDERICK, THE PSYCHOLOGY OF THE AMERICAN JURY (1987) {pre-
senting social scientific research on jury behavior and persuasion); SAUL M. KAsSIN & LAWRENCE S.
WRIGHTSMAN, THE AMERICAN JURY ON TRIAL: PS$YCHOLOGICAL PERSPECTIVES (1988) (analyzing jury
reliability and phases of jury trial); Christopher M, Walters, Note, Admission of Expert Testimony on
Eyewitness Identification, 73 CAL. L. Rav. 1402 (1985) (discussing cxpert witness reliability in eye-
witness identification cases). '
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United States, in Daubert v. Merrell Dow Pharmaceuticals, Inc.,® has
reacted to this debate by expanding the judge’s function to require that
scientific testimony be evaluated more stringently before it can be present-
ed to a jury.” Certainly, the battle of the experts undermines public con-
fidence not only in the certainty of the law, but in another desired bed-
rock, the certainty of science. We must revisit whether other methods of
inquiry into specialized areas—such as the use of court-appointed experts
or Special Masters who share their conclusions with juries—may be more
useful to resolve these kinds of disputes. The current system, in this par-
ticular respect, should somehow be made to work better or should be
critically evaluated, and if necessary, replaced.

Finally, the adversary system, almost by definition, cannot address the
gray area of the “truth” present in most cases because the system tends to
produce all-or-nothing winners and losers. This is why setilements and
new forms of “alternative dispute resolution” are so important.” Dickens’
remark that honorable lawyers admonish their clients to *[s]uffer any
wrong that can be done you, rather than come here [to the courts],” is still
timely for many litigants.” The adversary system has its limitations under
the best of circumstances, including the limitations it places on the judges’
role, and so we must explain why the benefits of the system outweigh
those limitations.* If, as has been said of the democratic form of govem-
ment, the adversary system is “the worst . . . except [for] all those other
forms,” then that is the way in which the public should understand it: not
as a system expected to accomplish more than any system can.*

40. 509 U.S. 579 (1993).

4), See id. a1 597 (acknowledging Federal Rules of Evidence require judge to ensure scientifically
valid principles support expert testimony),

42, See Abraham Lincoln, Notes for a Law Lecture, in THE OXFORD DICTIONARY OF AMERICAN
LEGAL QUOTATIONS 302 (Fred R. Shapiro ed., 1993) (“As a peacemaker the lawyer has a superior
opportunity of being a good man. There will still be business enough.”); Joshua A. Darrell, For Many,
Litigation Retains Imporiant Practical Benefits, NAT'L L. J., Apr. 11, 1994, at C11 (discussing benefits
of alternative dispute resolution),

43. CHARLES DICKENS, BLEAK HOuSE 51 (Norman Page ed., Penguin Books 1971) (1853) (quota-
tion marks omicted).

44, Judges sometimes receive criticism if they ask, or let juries ask, too many questions of wil-
nesses. See United States v. Filani, 74 F.3d 378, 384 (2d Cir. 1996) {commenting on popular notion
that limited questioning by trial judge guards against bias); United States v. Ajmal, 67 F.3d 12, 14-15
(2d Cir. 1995) (discussing dangers of prejudice and compromise of juror neutrality in juror questioning
of witnesses); see alse Bilt Alden, Juror Inquiries Require Retrial for Defendant, N.Y. L., Sept. 22,
1995, at 1 (reporting how improper juror questioning in Ajmal case led to reversal and new (rial). In
today’s media-dominated world, jurors are more informed about legal issues than ever before. More
explanation by judges why certain legal principles are important or why certain evidentiary rulings
have been made may be helpful to contain speculation that can lead juries astray. Similarly, if jurors
ask questions that seek to clarify evidence, and if the practice is properly controlled, this may preserve
rather than interfere with a jury’s impartiality.

45, Winston Churchill, Speech (Nov. 11, 1947), in THE OXFORD DICTIONARY OF QUOTATIONS
202 (Angela Partington ed., 4th ed. 1992).
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As we ponder how effective our legal system is, we must help create
greater credibility in existing, useful mechanisms. A number of years ago,
Judge Harold Rothwax of the Supreme Court of the State of New York
noted his concern that illegal activities occur in the judicial system some-
times for years and that lawyers do not report them.“ In a heartening
exception to this generalization, insurance kick-backs were recently ex-
posed by a lawyer who was offered one in New York.” Similarly, we re-
cently have heard much about the police practice of tailoring testimony {0
avoid the suppression of evidence, an apparently common practice that
must be known to, or at least suspected by, some prosecuting attorneys.®
Often, however, lawyers, instead of engaging in genuinely useful projects
to ferret out fraud, tend to denigrate either the law itself or the role and
quality of work performed by lawyers in the fields, for example, of per-
sonal injury or criminal defense. Lawyers have also unfortunately joined
the public outcry over excessive verdicts and seemingly ridiculous results
reached in some cases.”

The response that can give the public confidence in our profession is
our own leadership in weeding out the fraudulent and wrongful conduct
that the public rightly condemns at the same time as we challenge
overreactions that undermine the principles of our judicial system. For
example, legislators have introduced bills that place arbitrary limits on
jury verdicts in personal injury cases.” But to do this is inconsistent with
the premise of the jury system. The focus must be shifted back to moni-
toring frivolous claims, uncovering pervasive misrepresentation in court,
and educating the public that no system of justice is perfect. Despite occa-
sional disappointing results, our system does have mechanisms in place
that moderate jury verdicts (such as judges® discretion to set aside or re-
duce unreasonable verdicts), that allow for the discipline of lawyers, and

46. See Symposium: Ethics in Government, CITY ALMANAC, Winter 1987, at 20, 20 (noting cor-
ruption in legal sysiem succeeds when a few good people do nothing).

47, See Matthew Goldstein, 23 Lawyers Arrested in Insurance Scheme: Inflating of Settlements in
Tort Cases Charged, N.Y. L.J., Sept. 22, 1995, at 1 (reporting praise of whistleblowing attorney who
stated he “did what any honest citizen would do”); George James, 47 Accused in an Insurance Claim
Scheme, N.Y. TIMES, Scpt. 22, 1995, at B3 (describing district attomey’s praisc of lawyer as “credit to
the legal profession and the general public™}.

48. See And What Abour Justice?, WALL. ST. J., Sept. 1, 1995, at A6 {discussing perjury by law
enforcement officers in G.J. Simpson irial and on Philadelphia police force); see also HAROLD J.
RoTHWAX, GUILTY: THE COLLAPSE OF CRIMINAL JUSTICE 63-65 (1996} (discussing problems
exclusionary rule creates for law enforcement officers).

49. See Was Justice Served?, WALL ST. J., Oct. 4, 1995, at Al4 (publishing attomey’s criticism
of criminal trials as “indistingnishablc from Roman circuses”).

50, Cf, supra note 47 and accompanying text {desctibing cfforts of New York attomncy exposing
fraudulent practices by plaintiffs’ personal injury attomeys).

51. See Common Sense Product Liability Legal Reform Act of 1996, H.R. 481, 104th Cong.
(limiting punitive damages in certain cases).
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that can result in punishment of perjurers.”

Criminal law is the most challenging arena in which to satisfy the pub-
lic that our system adequately addresses problems of apparently wrong
verdicts. This is largely because the public either does not understand or
does not accept the necessity for safeguards against sometimes overzealous
prosecution and the protection of certain civil liberties. The role of crimi-
nal defense lawyers in particular is not well understood or sufficiently
appreciated by many lawyers, much less the public. Prosecutors and gov-
ernment officials should be especially sensitive to and publicly supportive
of the fundamental place constitutional safeguards and the defense bar
have in our system. We must take an aggressive role in cleaning our own
house by educating ourselves and publicly supporting our colleagues who
perform essential functions in asserting and protecting constitutional
rights.” _

If we can persuade the public that the system we have in place and the
roles played by lawyers within that system are the best available, there
remain ancillary issues of an ethical nature that do not necessarily involve
what happens in the courtroom. We have an obligation, for example, to
address professional conduct perceived by the public to be wrong even if
it is not necessarily illegal. For example, in New York State, a recent
study of the matrimonial bar concluded that a very significant negative
sense exists of matrimonial practice, based on the perception that matri-
monial lawyers often take unfair financial advantage of emotionally fragile
clients.> Similarly, California found that sexual exploitation of clients

52. See Gasperini v. Center for Humanities, Inc., 116 S. Ct. 2211, 2214 (1996) (applying New
York check on excessive damages to federal court); Bender v. City of New York, 78 F.3d 787, 794-95
(2d Cir. 1996) (finding verdict of $300,700 excessive in civil rights action); Scala v. Moore
McCormack Lines, Inc., 985 F.2d 680, 684 (2d Cir. 1993) (finding $1.5 million verdict for pain and
suffering excessive); see also 18 U.S.C. §§ 401-02 (1994) (granting courts power to punish contempt
of courts’ authority, including obstruction of justice); 18 U.S.C. § 1623 (1994) (criminalizing false
declarations before any federat court or grand jury); FED. R. Civ. P. 11(c) {providing for sanctions of
lawyers who pursue frivolous claims and needless litigation); Dunn v. United States, 442 U.S. 100,
107 (1979) (noting Congress enacted § 1623 to “facilitate perjury prosccutions and thereby enhance
the reliability of testimony™). Perjury cases are not often pursued, and perhaps should be given greater
consideration by prosecuting attomeys as a means of enhancing the credibility of the trial system gen-
erally.

53. See Miranda v. Arizona, 384 U.S. 436, 480 (1966) (noting attorney carries out sworn duty by
advising client to remain silent during police questioning). The Miranda Court emphasized that an
attorney’s advice of silence in the face of criminal investigation is an exercise of “good professional
judgment,” not a reason “for considering the attorney a menace to law enforcerent.” Id.; see also
United States v. Filani, 74 F.3d 378, 384 (2d Cir, 1996) (noting that “fulfilling professional responsi-
bilities ‘of necessity may become an obstacle to truthfinding.”) (quoting Miranda, 384 U.S. at 514
(Harlan, J., dissenting)}.

54. See COMMITTEE TO EXAMINE LAWYER CONDUCT IN MATRIMONIAL ACTIONS, ADMINISTRA-
TIVE BD. OF THE COURTS OF N.Y., REPORT 1-5 (1993) (identifying criticism of divorce law system
and proposing reforms and improvements for lawyers and courts), see also Carpe Diem, N.Y. L.J.,
Mar. 12, 1993, at 2 (citing repont critical of divorce lawyers by New York City Department of Con-
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was a pervasive enough problem in divorce and other areas of legal prac-
tice that the California Supreme Court passed a very hotly debated profes-
sional rule setting forth a lawyer’s professional obligations in these situa-
tions.”

Whether the rule will have an effect in California on the public’s per-
ception of lawyers depends largely on how vigilantly their colleagues and
others hold lawyers to the rule: Will lawyers actually be reported to the
bar association when they are suspected of having inappropriate sexual
relations with a client? How aggressively will they be investigated? And
will they be held accountable if they continue to represent a client with
whom they are having an impermissible sexual relationship?

Failure to enforce such a rule will again feed the public’s mistrust,
which arises in part from the sense that lawyers (and public officials),
whose conduct is generally self-policed, protect themselves from proper
regulation. In New York, disciplinary proceedings have until recently been
closed to protect lawyers from unjust criticism and harm to their reputa-
tions. Despite a recommendation by its Task Force on the Profession that
these proceedings be made public, the House of Delegates of the New
York State Bar Association has opposed the measure.” Unquestionably,
unjust criticism of a professional can be devastating. But it is worth exam-
ining whether that concern is better addressed by creating a quick, fair
process for determining whether a charge is unfounded than by continuing
a practice of not airing complaints publicly.” Alternatively, we must find
other ways to assure the public that closed proceedings are effective in
disciplining lawyers, and we must do more to monitor them. One way or
another, there must be convincing public justification for the manner in
which discipline and performance are regulated.

In the political sphere, the sense that elected officials fail to police
themselves is equally prevalent. Partisanship is the accepted “adversarial”
mechanism that is supposed to maintain checks and balances and protect
the public in various contexts, including in the fields of elections and
campaign finance.”® Bipartisan commissions, such as boards of elections

sumer Affairs commissioner).

§5. See CALIFORNIA RULES OF PROFESSIONAL CONDUCT Rule 3-120 (1995) (prohibiting lawyer
from engaging in sexual relations with a client in specific circumstances).

56. See Gary Spencer, State Bar Opposes Any Public Discipline Procedures, N.Y. L1, June 21,
1995, at | (reporting bar association refused to endorse “even the smallest step toward opening” disci-
plinary process to public). The Association of the Bar of the City of New York has endorsed opening
up these proceedings. See Commitice on Professional Discipline, The Confidentiality of Disciplinary
Proceedings, 47 REC. Ass'N B. CiTY N.Y. 48, 60 (1992) (advocating opening process to public after
determination that proceedings should begin}.

57. Arguably, lawyers do not cxhibit the same heightened sensitivity to the plight their clients
suffer when unfair or cmbarrassing information becomes public through legal proceedings.

58, The Federal Election Commission is, for example, bipartisan by law. See 2 US.C. §
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or most campaign finance agencies, often reflect a close relationship be-
tween commissioners and party politics. The result is often votes on indi-
vidual matters atong party lines rather than on the merits, and policies and
procedures that favor the established parties over independent or alterna-
tive groups. By contrast, the experience of New York City’s Campaign
Finance Board—a pioneer agency regulating New York City’s program of
optional public financing of political campaigns—has been that of a delib-
erative, non-partisan board that nearly always acts unanimously and cer-
tainly always without regard to party affiliation. The non-partisan culture
of that board is a model for decision-making in the political sphere. But
few legislatures—including the federal Congress—are prepared to have
their campaign finances monitored by a genuinely non-partisan, objective
body. As a result, regulation of activity which is vital to the health of our
democracy—including campaign finance activity—is largely administered
by bipartisan agencies with weak claim to the public’s trust.® The
legislators” failure to submit themselves to meaningful scrutiny heightens
cynicism about our elected officials, many of whom, as we all know, are
lawyers.

In short, we must find ways to re-evaluate and, if necessary, alter our
methods of concluding legal and political conflicts. Next, we must find
effective, confidence-building mechanisms for policing ourselves. Further,
we must be prepared to entrust judgments on our own professional fitness
not only to our colleagues, but to the public.

IV. THE RESPONSIBILITY OF OTHERS

The changing nature of the law and the conduct of lawyers give the
public understandable pause. We must not, however, fall prey to the

public’s cynicism. We must instead expect more of our profession. There -

is a limit to how far an individual lawyer can elevate the bar as a whole.
What a lawyer can do, as argued above, is educate the public—at the very
least in the person of his or her clients—and personally raise standards by
living up to a code of conduct beyond what is “enforceable.” This re-
sponsibility is not confined to attorneys in private practice. The others
who operate in or around the legal framework-—judges, prosecutors, juries,
witnesses, public officials, and the press—must also educate themselves,
and others, and apply higher standards of conduct to their own behavior.
Much distrust arises from a lack of understanding, whether about the

437c(a)(1) (1994) (providing that only three of six members appointed to Commission “may be affili-
ated with the same political party™).

50. See Charisse Jones, Old-Style Board Faulted After Botched Voting, N.Y. TIMES, Oct. 12,
1996, at 25 (reporting criticism of local bipartisan board of elections as “mismanaged” and “crippled”
by political appointments).
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purpose and role of the adversary system, the presumption of innocence,
the right of every party to be represented by an attorney, of the facts and
proceedings of a specific case—even a case as highly publicized as the
O.]. Simpson trial. The limitations of the law are also poorly understood.
We need the help of the schools, our media, and our public officials to
communicate the values and limitations of our system of justice and to
free us from simplistic analysis that breeds contempt.

What we should also acknowledge, to broaden the true reach of the
law’s majesty, is the role that many influences, including the press and the
lay public, play in contributing to our intricate legal system.

V. CONCLUSION

What we propose is as follows:

First, lawyers must make a greater effort at educating themseives,
their clients, and the public about the key underpinnings of our legal
system: the reasons for the law's uncertainty; the values and limitations
of the adversary system; and the importance of respecting every kind of
legal practice and the role it plays in helping our society to achieve its
goals.

Second, we must re-examine what does and does not work to bring
about justice and consider whether we can improve aspects of our sys-
tem. Is the adversary process the best way of determining whether wit-
nesses are telling the truth or for dealing with the “battle of the experts”?
If not, let us improve what we have, or find a better way, recognizing
that we cannot achieve perfection.

Third, we must instill among ourselves and our public officials a cul-
ture of a high morality, as best we can. We must determine what ethical
guidelines are appropriate and then enforce them seriously. We must
adopt concrete ways 10 recognize those among Us who practice law and
serve the public at the highest moral levels. We must combine to act
more honorably both within our own sphere and collectively as a profes-
sion, supporting each other in the inevitable controversies that arise when
lawyers and government officials properly carry out responsibilities that
are ill understood by the public. '

Finally, we must enlist not only every group of our profession, includ-
ing judges, lawyers, legislators, and other public officials, t0 adhere to
higher standards. We must also enlist clients, jurors, journalists, and all
our fellow citizens, because we are all touched by the law, and we can
all have an influence on how it evolves.

We cannot delay in addressing these moral issues of professional and
political conduct. We are faced with on-going instances of erosion in pub-
lic confidence. The O.J. Simpson trial and the constantly recurring investi-
gations of public officials continue to subject our profession and govern-
ment officials to public scorn and ridicule. The response, if we do not act,
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will be an increasing amount of legislation criminalizing and otherwise
regulating conduct and a demoralization in the practice of law and public
service. We are losing many fine elected officials to retirement who no
longer care to operate in a bitterly partisan and hostile atmosphere gov-
erned by few meaningful rules of conduct and subject to heightened and
unrelenting personal scrutiny by the press. Among our own ranks, senior
practitioners complain bitterly of the loss even of professional courtesy
among lawyers and office holders.

In Boston, lawyers call their adversaries “brother” or “sister” in court,
Anyone who experiences the practice appreciates the grace it adds to the
proceedings. This grace is created by the aura of respect the titles seek to
convey. In light of the increasing call by lawyers to return to greater pro-
fessional civility, it is clear we ourselves feel and regret the loss of profes-
sional courtesy and respect.* We must first give respect to each other
and to the profession—in word and in deed—before we can expect the
public to do so.

If we act in these areas, the public discourse, the behavior of our law-
yers and public officials as well as their reputations, and, ultimately, confi-
dence in our legal and political systems will be greatly enhanced.

60. See Louis P. DiLorenzo, Civility and Professionatism, N.Y. ST. BJ,, Jan. 1996, a1 8, 8-10, 25
(exploring scope of decline in professionalism among attomeys, uncovering its cause, and suggesting
possible solutions); see generally NEW YORK STATE BAR ASS'N, CIVILITY IN LITIGATION: A VOLUN-
TARY COMMITMENT (1995) (explaining suggested guidelines for behavior of all participants in litiga-
tion process). '
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The Genesis and Needs of an Ethnic Identity

Keynote Speech given on November 7, 1996, at the Third World Center, Princeton
University, Latino Heritage Month Celebration.

Thank you for the gracious introduction. I am delighted to be here tonight,
celebrating Latino heritage month, the Third World center’s 25th anniversary and Princeton’s 250th
anniversary. I am also celebrating my 20th year since graduating from Princeton and it is wonderful
to have the opportunity to speak on campus and in a building that contain so many memories for me.
Since my graduation, I have had many exciting and challenging experiences, not the least of which
has been my appointment to the federal bench. My experiences have taught me much and enriched
my life immeasurably. My days at Princeton, however, were the single most transforming
experience | have had. It was here that I became truly aware of my Latina identity -- something I
had taken for granted during my childhood when I was surrounded by my family and their friends.
At Princeton, I began a lifelong commitment to identifying myself as a Latina, taking pride in being
Hispanic, and in recognizing my obligation to help my community reach its fullest potential in this
society.

In speaking to you tonight, I draw upon my personal experience as a Latina and my
knowledge of the special needs of my community. I know, however, that my experience and my
community’s needs are not unlike those of the many people of color in this room.

As with many people, my identity as a Latina was forged, and closely nurtured by
my family through our shared traditions. For me, a special part of my being Hispanic are the
muchos platos de arroz y guandoles (rice and beans), y de piener (roasted pig) that I have eaten at
countless family functions, and the pasteles (boiled root crop paste) I have consumed year after year

during the Christmas holidays. My Hispanic identity also includes, because of my adventurous taste
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buds, morcilla {pig intestines), patitas de cerdo con garbanzos (pig feet and beans), y la lengua y
orejas del cuchfrito (pig tongue and ears). It means eating c;Jquitos (coconut ices) y piraguas (shaved
ice with tropical colored juices added on) during the summer. It is the sound of merengue at all our
family parties and the heart wrenching Spanish love songs that we enjoy. It is the memory of seeing
Cantiflas, our famous comic, when [ was a kid with my cousins at the Saturday afternoon movies.

My Latina soul was nourished each weekend that [ visited and played in abuelita's
(grandma’s) house. My playmates were my cousins and the children of our extended family that
included padrinos y padrinas (godfathers and mothers), suegros y suegras (in-laws), their families
and the people whb lived next door who came over to play dominoes o la loteria - our bingo - using

chick peas as markers on Saturday nights.

Does any one of these things make me a Latina? No, obviously not, because each of
our Caribbean and Latin American communities has their own unique foods and different traditions
at the holidays. My family in Puerto Rico celebrates Three Kings Day, which my family in New
York has not done. I learned about tacos only here at Princeton because of my Mexican first-year
college roommate, Dolores Chavez, whom you honored last year. She also introduced me to the
beautiful song "La Paloma" that is now popular on the East coast as well. Being Latina in America
also does not mean speaking Spanish. I happen to speak Spanish fairly well, but my brother, only
three years younger, like too many of us educated here, barely speaks Spanish. And even those of
us who do speak Spanish, speak it poorly.

IfI had pursued my career in my ur;dergraduate history mayor, I could likely provide
y0t.1 with a very academic description of what being Latino means. For example, I could define
Latinos as those people and cultures populated or colonized by Spain who maintained or adopted

2
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Spanish or Spanish Creole as their language of communication. That antiseptic description,
however, does not really explain the appeal of morcilia or merengue to an American born child. It
does not provide an adequate explanation for why individuals like us, many of us whom were born
in this completely different American culture, still identify so strongly with the communities in
which our parents were born and raised.

America has a deeply confused image of itself that is a perpetl;al source of tension.
We are a nation that takes pride in our ethnic diversity, recognizing its importance in shaping our
society and in adding richness to its existence. Yet, we simultaneously insist that we can and must
function and live in a race- and color- blind way that ignores those very differences that in other
contexts we laud. That tension between the melting pot and the salad bowl, to borrow recently
popular metaphors in New York, is being hotly debated today in national discussions about
affirmative action. This tension leads many of us to struggle with maintaining and promoting our
cultural and ethnic identities in a society which is often ambivalent about how to deal with its
differences.

In this time of great debate, we must remember that it is not politics or its struggles
that creates a Latino or Latina identity. I became a Latina by the way I love and the way I live my
life. My family showed me by their example how wonderful and vibrant life is and how wonderful
and magical it is to have a Latina soul. They taught me to love America, to value its lesson that
great things could be achieved if one works hard for it. Princeton, in turn, showed me that in this
society, in order to achieve its promise, it is critical to accept the fact that we people of color are
different from the larger society, that we must work harder to overcome the problems our
communities face, and that we must work together as people of color to achieve changes.

3
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I underscore that in saying this [ am not promoting ethnic segregation. I am
promoting just the opposite: an ethnic identity a;ld pride which impels us to work with others in the
larger society to achieve advancement for the people of our cultures.  You here, like me, who chose
to be educated in a renown institution like Princeton, have already accepted the principal that we
must work together within our society to integrate its established hierarchies and structures if we are
to improve our own lives and that of our communities. Nevertheless, although we shouid not
attempt to isolate ourselves from the larger society, we also must steadfastly refuse to lose our
unique idc;,ntities and perspectives in this process.

As I have (iescribed for you, I grew up in a very close knit family. My childhood
friends were my cousins. The neighborhoods of my childhood were populated largely by Hispanics.
Although I had some experiences with discrimination in high school, it was limited, and I was
protected by my family and friends in the close cocoon we had around us. When I came to
Princeton, however, that cocoon was gone. Princeton was very different from anything I had ever
known. How very different I was from many of my classmates, came starkly alive here.

I grew up in the inner City. The first week at Princeton I stayed mostly in my room.
Dolores, my roommate at the time, usually stayed late at the library, and I would fall asleep before
she got home. That entire first week, I heard a cricket sound in my room. I became obsessed with
that sound. Every night, I tore that room apart looking for the cricket. I didn’t even know what one
looked like except that I had seen Jimmy the Cricket in Pinnochio and figured it had to have long
legs. That weekend my then boyfriend and later to be husband, who had grown up in the more
country-like Westchester, came for a visit. I told him about the cricket in the room and he roared
with laughter. He explained to me that the cricket was outside the room, on the tree whose leaves

4
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brushed up against my dorm room window. This was all new to me: we didn’t have trees brushing
up against windows in the South Bronx or in the projects in which [ was raised.

We also didn’t know about prep schools then, or take skying trips, tennis lessons or
European vacations in the South Bronx. Except visits to my family in Puerto Rico, I had barely
traveled outéide the Bronx. I only visited Westchester, which is the first county just north of the
Bronx, when I met my intended husband. How different I felt from many of my classmates for
whom many of these experiences were very common. The chasm I felt between us seemed and feit
€normous.

My very first day signing up for classes I sat outside the gym next to a woman from
Alabama. I remember being intrigued by her very unusual and lovely accent. I began to perceive
the depth of our differences when she began to describe her many family members and friends who
had attended Princeton. As we sat there, Dolores, my roommate, and Theresa, a friend from Puerto
Rico, approached, laughing, and as is sometimes our wont, talking very loudly. At that moment, my
Alabamian classmate turned to me and told me, as she looked at the approaching Theresa and
Dolores, how wonderful Princeton was that it had all these strange people. How ironic, here I
thought she was the strange one.

I spent my summers at Princeton doing things most of my other classmates took for
granted. I spent one summer vacation reading children’s classics that I had missed in my prior
education -- books like Alice in Wonderland, Huckleberry Finn, and Pride and Prejuciice. My
parents spoke Spanish, they didn’t know about these books. I spent two other summers teaching
myself anew how to write. [ had had enough natural intelligence to get me through my early
education but at Princeton I found out that my earlier education was not on par with that of many
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of my classmates. When my first mid-term paper came back to me my first semester, I found out
that my Latina background had created difficulties in my writing that I needed to overcome. For
example, in Spanish, we do not have adjectives. A noun is described with a preposition, a cotton
shirt in Spanish is a shirt of cotton, una camisa de agodon, no agondon camisa. Because of this, as
with my Latino students, my writing was stilted and overly complicated, my grammar and
vocabulary skills weak. I wrote in my first history paper -- authority of dictatorship, instead of
dictatorial authority. I spent a lot of time here filling the gaps of my earlier education.

At that time in my life, as I was meeting all these new and very different people,
reading classics and releaming writing skills, Princeton was an alien land for me. I felt isolated from
all [ had ever known, and very unsure about how [ would survive here. Accion Puertorriquena, the
Puerto Rican group on campus then, and the Third World Center, the building we stand in tonight,
provided me with the anchor I needed to ground myself in this new and different world. I met our
alumni and upperclass members, like Manny Del Valle and Margarita Rosa who had demonstrated
and taken over university buildings in order to push the University to give us the Third World
Center. This very annex, Liberation Hall, was built while I was here from funds they had struggled
to get from the University. It was a Chinese friend from high school who was here and the Puerto
Rican students who volunteered at the admissions office who recruited me to Princeton. At that
time, we had no Puerto Rican or Mexican-American professors or administrators. Frank Reed of
the Chicano Organization of Princeton, and Charles Hey, another Puerto Rican student, and I, as Co-
Chairpersons of Accion Puertorriquena, filed a complaint with the EEOC about Princeton’s

affirmative action failures. A short time later, Princeton hired its first Hispanic assistant dean of

students.
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Because of my work with Accion Puertorriquena, the Third World Center, and other
activities in which I participated like the University’s Discipline Committee, I was awarded the Pyne
Prize in my senior year. The kid who didn’t know how to write her first semester, was honored for
academic excellence and commitment to University service in her senior year. When accepting the
Prize, I said then, and I repeat today that it was not I who earned or deserved that prize that day; it
was the third world students who preceded me and those with whom I had worked that had created
a place for me at Princeton.

In my years here, Princeton taught me that we people of color could not only survive
here, but that we could flourish and succeed. More important, I learned that despite our differences
from others at Princeton, we, as people of color with varying ethnic experiences, had become a
permanent part of Princeton. It gave much to us, but we gave back to it as well. We brought the
Puerto Rican Traveling Theater to Princeton and let our classmates experience its richness. We
introduced courses on Puerto Rican and Mexican-American history to the Latin American
Department. Princeton changed us, not just academically, but also in what we leamned about life and
the world. At the same time, we changed this place by our presence here. This third world center
is just one concrete example among many of how a group of committed students can change a piece
of our society in bowerful, and permanent ways.

Your differences from the larger society and the problems you face don’t disappear
when you leave Princeton. [ can assure you, however, that your experiences here will permit you
more ably to deal with those differences in the future. The shock and sense of being an alien will
never again, | suspect, be as profound for you as it has been here. But I know from personal
experience that having been educated at Princeton both academicaily and socially, you are better
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equipped to address the very significant problems you and our communities face.

Our society has changed tremendously since I was a child. I suspect that many of you
here don't even remember or know about the comedian Cantiflas. Cheaper airplane travel, greater
public transportation and more cars, along with other demographic factors, have dispersed people
of color across greater distances. Growing up, all of my family, except those that remained in Puerto
Rico, lived in the Bronx within miles of each other. From these technological advances, our
children will have more opportunities to enjoy, but it will be harder for them to hold on to their
ethnic identities. But hold on to them we must because Latinos and all minority groups, despite what
part of the country we live in, face enormous challenges in this society.

The following are statistics that many of you are familiar with but which are always
worth repeating and remembering. The numbers are taken from the 1989-90 Census as reported and
analyzed by the National Council of La Raza.

Latinos represents the fastest growing segment of the U.S. population. Since 1980,
the Latino population has grown about five times as fast as the non-Latino population and Latinos
are expected to be the largest ethnic minority in the U.S. in the 21st century. We number about 20.1
mill.ion out of 243.7 million Americans, excluding the 3.5 million people of Puerto Rico. We are
also a young population, with a median age below African-Americans and other groups. We also
have slightly larger families than other ethnic groups. The Hispanic school-age population is,
because of our demographics, also rapidly growing and although today we account for only 10% of
public school enrollment, by the year 2000, we will constitute 1/6 of the students in the nations
classrooms, but one-third of the student population overall.

We remain, unfortunately, the most undereducated segment of the U.S. Population
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and by every statistical measurement, the gap between Hispanic and non-Hispanic communities
continues té grow at alarming rates. Latinos have the highest school dropout rates of any major
ethnic group. About 43% of Hispanics ages 19 years and over are not enrolied in high school and
have no high school diploma. By age 16-17, almost one in five Hispanics has left school without
a diploma, compared to less than one in 16 of African-Americans and one in 15 of Whites. Only
10% of Hispanics over 25 years of age have completed four or more years of college, compared to
11.3% of African-Americans and 20.9% of Whites in the same age group. La Raza notes further that
for those students in school, Hispanics share less in gifted and special talent programs and have a
higher percentage of students left back or not at age and grade normed achievement levels.

Because employment follows from education, we should not be surprised that in
income statistics, Latinos are also not faring well. Latinos have a much higher unemployment rate
than non-Hispanics, 50% over the rate for Non-Hispanics, and 60% above the rates of Whites. We
are less likely than non-Hispanics to have managerial and professional jobs. In a comparison none
of us likes winning, only African Americans and American Indians do more poorly in gross
employment numbers. Latinos, however, have lower per capita incomes than either Whites or
African Americans. In 1988, Hispanics had a per capita income of about $7900, African Americans
at about $8200 and Whites at about $13,900. The New York Times reported in an article published
on October 13, 1996, that last year, earnings for all Hispanic groups dropped while income for blacks
and whites rose. I note that among Hispanics, L.a Raza reports Puerto Rican families as faring worst
economically, with the lowest family medians and the highest proportion of families with incomes
below $10,000. Our poverty rates are highest among female-headed Hispanic families.

As the National Council of La Raza has concluded, in this rapidly evolving
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technological society, unless we educate our children better and improve their opportunities, our
poverty gap with the rest of society will only widen.

These statistics are terribly sobering. We have much to do. That is why third world
centers at institutions like Princeton are so important. Princeton graduates, of any ethnic grouﬁ, are
among the educational elite of our communities. We have a responsibility not only to achieve
success individually so that we provide role models and opportunities for others but we have a
responsibility to help change these foreboding numbers. During my Pyne Prize acceptance speech,
I quoted Albert Einstein’s ageless words:

Man is here for the sake of other men. ...

Many times a day I realize how much my own

outer and inner life 1s built upon the labors

of my fellow men, both living and dead, and

how earnestly I must exert myself in order to
give in return as much as I have received.

It is critical for us in our otherwise busy lives, never to forget that we are people of
color, of rich cultures, and that we have a responsibility to devote time, when we can, to pro bono
work on behalf of our communities, and to give support witl; money, when we have it, to help our
communities face their enormous challenges. I, as many of you, know that studying and training for
work is very time consuming. You don't always have time to give to other activities. That is alright.
We need to develop our skills. The important thing, however, is not to get lost in studies and
personal ambitions but to make sure to take and make time to reach out and volunteer in our
communities throughout our lives. Our ethnic identities give us strength. Take pride in them, take

sustenance from them, but give back to our communities as well.
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We must ensure that all people of color - not just those of us fortunate enough to be
educated at institutions like Princeton - share fully in the American dream. We must keep in sight
the overriding reality that whatever our regional, cultural or ethnic differences as people of color,
the problems of any of us are the problems of all of us. We need to take advantage of our common
bonds and work together to our political, social and economic advantage.

It is wonderful to be able to say Yo tengo orgullo en ser Latina pero tambien entiendo
me responsabilidad a mi communidad. Translated: 1 take pride in being a Latina and I also
understand my responsibility to my community. We are fortunate to be a part of a great institution
like Princeton. It has a glorious history, and we should take pride in being a part of it. It and its fine
reput-ation will hold you in good stead throughout your lives. My lifetime accomplishments, as
yours will be, are in no small measure attributable to my Princeton experience. Nevertheless, for the
many reasons I have discussed, we need for you to continue taking pride in whom you are, where
you came from, and always to remember that you must take time to give back to others in your
communities some of the benefits that you have received. Good night and thank you again for
letting me share this evening with you and giving me this opportunity to reminisce. [ look forward
to meeting as many of you as I can tonight but I expect that as your careers develop, our paths will

Cross again.
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El Orgullo y Responsabilidad de Ser Latino y Latina,

Keynote Speech given on May 17, 1996, at the Hispanic National
Bar Association's National Board of Governor's Reception.
Association of the Bar of the City of New York.

Thank you Barbara and Jose for the gracious introduction.
In structuring a speech for tonight, I realized that anything I
spoke about would be well known to the m;ny members of the people
of color bar who are present here today. I knew, however, that we
would have many guests here who would not fully understand how
people of color came to identify as such and who may not fully know
of the needs of our communities. With that in mind, I decided to
adapt for tonight a concept I addressed at a recent Dinner Dance
held by the Latino and Latina American Law Students Association of
Hoﬁstra University School of Law. That concept is an attempt to
define what made me a Latina and from where I got my sense of pride
in being Hispanic and why I must work in helping my community reach

its potential in this society. I draw upon my personal experience
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as a Latina but I suspect my experience is not dissimilar from that
of the many people of color in this room. As with most people, the
essence of my identity was born with and nutured by my family and
the memories they created.

For me, los muchos platcos de arroz y gﬁandoles (rice and
beans), y de piener (roasted pig} that I have eaten at countless
family functions, and pasteles (boiled root c¢rop paste) at
Christmas, are part of my Hispanic being. It is also, if you have
my adventurous taste buds, morcilla (pig intestines), patitas de
cerdo con garbanzos (pig feet and beans}), y la lengua y oréjas del
cuchfrito (pig tongue and ears). It is coquitos (coconut ices) y
piraguas (shaved ice with tropical colored juices added on) during
the summer. It is the sounds of merengue at all our family parties
and the incredibly long and heartwrenching Spanish love songs that

my family enjoys listening to. It is the memory of seeing
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Cantiflas, one of the most famous Spanish comics, when I was a kid
with my cousins at the Saturday afternoon movies.

My Latina soul was nourished each weekend that I visited
and played in abuelita's house. My playmates were my cousins and
the children of our extended family that included padrinos y
padrinas {(godfathers and mothers), suegros y suegras (in-laws),
their families and the people who lived next door who came over to
play dominoes o la loterié on Saturday nights. Did anyone one of
these things make me a Latina. No, obviocusly not, because each of
our Carribbean and Ldtin American communities has their own unique
foods, variations thereof and somewhat different traditions at the
holidays. I have grown to love tacos only in my adulthood. 1 was
introduced to the beautiful song "La Paloma", in college by my
Mexican rocommate. It has now become more popular on the East coast

but it was not known here while I was growing up. Being Latina is
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also not speaking Spanish, which I do. Many of us educated here
barely speak Spanish and all too many of us who do speak it, speak
it poorly.

A historian or social scientist could likely provide a
very academic desciption of being Latino. For example, we could
describe Latinos as those people and cultures populated or
colonized by Spain who maintained or adopted Spanish or Spanish
crecle as their language of communication. That anesceptic
description, however, does not provide an adequate explanation for
why individuals like us, many of us born in a completely different
cultures, still identify so strongly with the . .communities in which
our parents were born.

America, unlikely many other nations, has created a
societal image that is in a constant state of tension in dealing

with its ethnic identities. We as a society tout the cultural and
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racial diversity of our people yet insist that we can function and
live in a race and color blind way. That tension today is being
hotly debated in national discussions about affirmative action-
discussions in which groups like your own will have to take a
leadership role. The tension obviously leads many of us to protect
our cultures and to promote their importance. Yet, that need did
not create me as a Latina. I became a Latina, instead, by the way
I love and live my life. It is the mix in me that comes from a
family whose very egistence showed me how wonderful and vibrant
life is and who through their love and support showed me that
although I am an American, love my country and could achieve its
opportunity of succeeding at anything I worked for, that I also
have a Latina soul and heart with the magic that that carries.
Our society has changed tremendously since I was a child.

I suspect that many of the younger Latino professionals here don't

s

CLINTON LIBRARY PHQOTOCCPY



even remember Cantiflas. Cheaper airplane travel, greater public
transportation and more cars alone have dispersed people of color
across greater distances. Growing up, all of my family, except
thogse that remained in Puerto Riceo, essentially lived in the Bronx
within miles of each other. Thus, it will harder for our children
to hold on to their ethnic identities. But hold on we must because
Latinos and all minority groups, regardless of what part of the
country we live in, face as a group in this society, enormous
challenges.

The following are statistics that many of you are familar
with but they are always worth repeating. The numbers are taken
from the 1989-90 Census as reported and analyzed by the National
Council of La Raza.

Latinos represents the fastest growing segment of the

U.S. population. Since 1980, the Latino population has grown about
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five times as fast as the non-Latino population and Latinos are
expected to be the largest ethnic minority in the U.S. in the 21st
century. We number about 20.1 million out of 243.7 million
Americans, excluding the 3.5 million people of Puerto Rico. We are
also a young population, with a median age below Blacks and other
groups. We also tend to have slightly larger families than other
groups. The Hispanic school-age population is, as a consequence of
our demographics, also rapidly growing and although today we
account for only 10% of public school enrollment, by the year 2000,
we should constitute 1/6 of the students in the nations classrooms
but one-third of the student population overall.

We remain, unfortunately, the most undereducated segment
of the U.S. Population and by every statistical measurement, the
gap between Hispanic and non-Hispanic communities continues to grow

at alarming rates. Latinos have the highest school dropout rates
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of any major group. About 43% of Hispanics ages 19 years and over
are not enrollgd in high school and have no high school diploma.
By age 16-17, almost one in five Hispanic has left school without
a diploma, compared to less than one in 16 of Blacks and one in 15
of Whites. Only 10% of Hispanics over 25 years old have completed
four or more years of college, compared to 11.3% of Blacks and
20.9% of Whites in the same age group. La Raza notes further that
for those students in school, Hispanics share less in gifted and
special talent programs and have a higher percentage of students
left back or not at age and grade normed achievement levels.
Employment follows education and we should not be
surprised that in income statistics, Latinos are also not faring
well. Latinos have a much higher unemployment rate than non-
Hispanics, 50% over the rate for Non-Hispanics, and 60% above the

rates of Whites. We are less likely than non-Hispanics to have
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managerial and professional jobs. In a comparison none of us likes
winning, only Blacks and American Indians do more poorly in gross
employment numbers but Blacks do better in education measures than
we do. Latinos have lower per capita incomes than either Whites or
Blacks. In 1988, Hispanics had a per capita income of about $7900,
Blacks at about $8200 and Whites at about $13,900, I note that
among hispanics, La Raza reports Puerto Rican families as faring
worst economically with the lowest family medians and the highest
proportion of families with incomes below $10,000. I further note
that our poverty rates are highest among female-headed Hispanic
families.

I doubt this group of lawyers needs to be reminded that
although Latinos are about 10% of the general population, we are
only 5.6% of the nation's law school population, and only 2.6% of

the associates of the 25 largest New York law firms are Hispanic.
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We have fewer than 100 Hispanic law professors out of 5700
positions nationwide.

As the National Council of La Raza has concluded, in this
fast rapidly evolving technological society, unless we educate our
children better and improve their opportunities, our poverty gap
with the rest of society will only widen.

These statistics are terribly sobering. We have much to
do. That is why events like today are so important. Members of
HQNA and members of the bench and bar of people of color in the
tri-state area are among the educational elite of our communities.
We have a responsibility pot only to achieve success individually
so that we provide role models and opportunities for others but we
have a responsibility to help change these frightening numbers.

It is critical for us in our otherwise busy lives to remember

that whatever we do, we should not forget that we are people of
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color, of rich cultures, and that we have a responsibility to
devote time, when we can, to pro bono work, and to give support
with money, when we have that, to help our communities face their
enormous challenges. I as many of you know that training for work
is very time consuming. You don't always have time to give to
other activities. That's alright. We all need to develop our
skills and business. The important thing, however, is not to get
lost in our work forever but to make sure we take and make time to
reach out and volunteer time to our communities throughout our
lives.

We must ensure that people of color share fully in the
American dream. I am proud to be a member of HBNA who is committed
to the goal of addressing issues important to the Latino community.
We must keep in sight, however, the overriding reality that

whatever our regional differences, the results of our problems are
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affecting all of us. We need to take advantage of our common bonds
and work together to our political, social and economic advantage.

It is wonderfully to be able to say Yo tengo orgullo en
ser Latina pero tambien entiendo me responsabilidad a mi
communidad. We as a national community need for you to continue
taking pride in who you are, where you came from but also to
remember that you must always take time to give back to others in
your communities some of the benefits of what you have received.
I wish HBNA's National Board much success this weekend in
formulating HBNA's future agenda and in preparing for the next
annual convention. I hope the joint committees of the various bars

that are here the same success. Good night and thank you again for

letting me share this evening with you.
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1l Orgull Re ngabilid ol Latin Latina

Speech given on March 15, 199 at the Third Annual Awards
Banquet & Dinner Dance for the Latino and Latina American Law
Students Association of Hofstra University School of Law

Thank you Cynthia for the gracious introduction. I
agreed to speak tonight for two reasons. The first was my desire
to spend some time with law students from Hofstra. I have met some
of you at various bar functions and have been impressed with your
enthusiasm and interest in the law and with Latino issues.
Unfortunately, your school's distance from Manhattan makes it
difficult for me to attend functions that the school holds during
the workday. I am grateful that this event is held at night and
that you choose me to be your speaker and share in your
celebration.

My second reason for coming tonight was sparked by
Cynthia's invitation which told me that your event included not

just students and school administrators, but your family and
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friends. Very recently, I participated in a very special event
when I officiated at my cousin's wedding. She is six months
younger than I and this was her second wedding. We grew up
together and shared many wonderful times and have many warm
memories of these times. At the ceremony, there was not a dry eye,
my own included, because I recounted many fond tales of our youth,
not the least was how we ended up breaking her brother's leg and
how we protected each other from our parents when we first went out
dating as teenagers. That ceremony underscored something very
important for me. It reminded me that the essence of who I am, the
Latina in me, is an ember that blazes forever and that that ember
was lit by my family and our friends.

That ember reminds me of, los muchos_platos de arroz y
guandoles, y de piener that I have eaten at countless family

functions, of pasteles at Christmas. It is also, if you have my
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adventurous taste buds, morcilla, patitas de cerdo con garbanzos,
y la lengua y orejas del cuchfrito. It is coquitos y piraguas
during the summer. It is the sounds of merengue at all our family
parties and the incredibly long and heartwrenching Spanish love
songs that my family enjoys. It is the memory of seeing Cantiflas

when I was a kid with my cousins at the Saturday afternoon movies.

My Latina ember was kindled each weekend that I wvisited and
played in abuelita's house. My playmates were my cousins and the
children of our extended family that included padrinos y padrinas,
suegros y suegras, their families and the people who lived next
door who came over to play dominces o 1la loteria-(bingo} on
Saturday nights. Does anyone one of these things make me a Latina.
No. It is not speaking Spanish, which I do. Instead, it is being

!

Latina in the way I love and live my life. It is the mix in me
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that comes from a family whose very existence showed me how
wonderful and vibrant life is and who through their 1love and
support showed me that although I am an American, love my country
and could achieve its opportunity of succeeding at anything I
worked for, that I also have a Latina soul and heart with the magic
that that carrigs.

I am very young but I recognize that our society has
changed tremendously since I was a child. I suspect that mapy of
the students here don't even remember Cantiflas. Cheaper airplane
travel, greater public transportation and more cars alone have
dispersed families across greater distances. Growing up, all of my
family, except those that remained in Puerto Rico, essentially
lived in the Bronx within miles of each other. It pleases me
enormously that the students here who may not have had the same
opportunities as I to grow up fully immersed in family and our
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culture, ﬁhat you have held on to your Hispanic identities but more
importantly, that you understand your obligations and
responsibilities as Latinos and Latinas.

We are a group in this society that faces enormous
challenges. The following are statistics taken f%om the 1989-90
Census as reported and analyzed by the National Council of La Raza.
Latinos represent the fastest growing segment of the U.S.
population. Since 1980, the Latino population has grown about five
times as fast as the non-Latino population and Latinos are expected
to be the largest ethnic minority in the U.S. in the 21st century.
We number about 20.1 million out of 243.7 million Awmericans,
excluding the 3.5 million people of Puerto Rico. [I exclude them
because the census count excludes them only.] We are also a young
population, with a median age below Blacks and other groups, and we

also tend to have slightly larger families than other groups. The
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Hispanic school-age population is, as a consequence of: our

demographics, also rapidly growing and although today we account

for 10% of public school enrollment, by the year 2000, we should

constitute 1/6 of the students in the nations classrooms but one-

third of the student population overall.

We remain, unfortunately, the most undereducated segment

of the U.S. Population and by every statistical measurement, the

gap between Hispanic and non-Hispanic communities continues to grow

at alarming rates. Latinos have the highest school dropout rates

of any major group. About 43% of Hispanics ages 19 years and over

are not enrolled in high school and have no high school diploma.

By age 16-17, almost one in five Hispanics has left school without

a diploma, compared to less than one in 16 of Blacks and one in 15

of Whites. Only 10% of Hispanics over 25 years old and over have

completed four or wmore years of college, compared to 11.3% of
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Blacks and 20.9% 6f Whites in the same age group. La Raza notes
further that for those students in school, Hispanics share less in
gifted and special talent programs and have a higher percentage of
students left back or not at age and grade normed achievement
levels.

Employment follows education and we should not be
surprised that in income statistics, Latinos are also not faring
well. Latinos have a much higher unemployment rate than non-
Hispanics, 50% over the rate for Non-Hispanics, and 60% above the
rates of Whites. We are less likely than non-Hispanics to have
m?nagerial and professional jobs. In a compariscn none of us likes
winning, only Blacks and American Indians do more poorly in gross
employment numbers but Blacks do better in education measures than
we do. Latinos have lower per capita incomes than either Whites or
Blacks. 1In 1988, Hispanics had a per capita income of about $7900,

A

CLINTON L IBRARY PHOTOCOPY



Blacks at about $8200 and Whites at about $13,9%00. I note that
among hispanics, La Raza reports Puerto Rican families as faring
worst economically with the lowest family medians and the highest
proportion of families with incomes below $10,000. I further note

that our poverty rates are highest among female-headed Hispanic

families.

As the National Council of La Raza has concluded, in this
fast rapidly evolving technological society, unless we educate our
children better and improve their opportunities, our poverty gap
with the rest of society will only widen.

These statistics are terribly socbering. We have much to
do. Nevertheless, an event like today should give us hope. Here
are students who have not dropped out. Here are students who are
achieving and have real hope of improving their economic status.
Here, most importantly, are students who understand fully the
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importance of hard work in achieving success but who also
understand that they have a responsibility to help change these
frightening numbers.

It is important as young people to dream and to be successful.
Some of you may go off to work in fairly tradigional legal areas.
Others of you may stay in public service careers. There is nothing
wrong with either choice. Both choices enrich our community. The
significant fact is remembering that whatever we do, we should not
forget that we are Latinos, of rich and important cultures, and
that we have a responsibility to devote time, when we can, to pro
bono work, and to give support with money, when we have that, to
help our community face its enormous challenges. I as many of you
know that training for work is very time consuming. You don't
always have time to give to other activities. That's alright. You

need to develop your skills. The important thing, however, is not
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to get lost in your work forever but to make sure you take and make
time to reach out and volunteer time to our community throughout
your life.

I tell immigrants who I am swearing in as new citizens
that I wish I could describe the United States of America to them
as paradise. Everyone knows that the U.S. is not perfect. Even
here, not all dreams come true and not all hopes can be realized.
If nothing else, economic realities limit many dreams. Yet, the
need to dream, the need to hope, the need to believe and know that
we live in a land that gives us the chance to have dreams come
true, that is the gift of America.

With freedom and liberty and opportunity comes, however
responsibility. As citizens and member of this society, we all
share the responsibility of working together within our democratic
system of government -- to strengthen it -- to ensure that the

10
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promise of America and its freedoms comes to all people in our
sociéty.

In America, all people, no matter how rich or poor they
étart out or end up, no matter what their ethnic or racial or
religious background may be, have shared and continue to share in
creating this country. We must ensure that Latinos as a group
share fully in the American dream. What your parents have done
here is wonderful and provides the best that our society has to
offer. They have taught you about this country, they have made you
Americans but they have not let you forget about your backgrounds
and your cultures. I am very honored to have been hear tonight.
To congratulate your families for the wonderful way you students of
Hofstra have grown up, for the fine men and women you have become
and for the generosity of spirit you have shown in your goocd works

here, especially with projects like the workplace program. Your
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families here have much to be proud of as do you students. It is
wonderful to be able to say yo tengo orgullo en ser Latina o
Latinio y tambien entiendo me responsabilidad a mi communidad. We
need for you to continue taking pride in who you are, where you
came from and to remember that you must always take time to give
back to others in our community some of the benefits of what vyou

have received. Good night and thank you again for letting me share

this evening with you.
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HOGAN~MORGENTHAU AWARD
JANUARY 17, 1995 -- TAVERN ON THE GREEN

I AM DELIGHTED TO BE HERE TONIGHT. THIS EVENING

PROVIDES ME WITH THREE PRECIOUS OPPORTUNITIES. THE FIRST IS TO
BE HUMBLED BY SHARING THE HOGAN-MORGENTHAU AWARD WITH ITS MANY
TALENTED AND ILLUSTRIOUS FORMER RECIPIENTS. THIS AWARD IS A
TRIBUTE TO THE VALUES OF PROSECUTORIAL EXCELLENCE AND COMMITMENT
TO PUBLIC SERVICE THAT EXEMéLIFIES THE LEGACIES OF FRANK HOGAN
AND ROBERT MORGENTHAU. THE FORMER RECIPIENTS OF THIS AWARD, LIKE
MY DISTINGUISHED COLLEAGUES OF THE BENCH JOHN KEENAN AND PIERRE
LEVAL, HAVE ALL CONTRIBUTEb GREATLY TO THOSE VALUES AND I AM
DEEPLY PRIVILEGED TO HAVE -BEEN SELECTED FOR THE HONOR OF
CELEBRATING THE SIXTIETH YEAR ANNIVERSARY OF THE HOGAN-MORGENTHAU
ASSOCIATION WITH THEM AND ALL OF YOU.

THE SECOND OPPORTUNITY I HAVE TONIGHT IS TO THANK THE

MANY FRIENDS I WAS FORTUNATE TO HAVE MET DURING MY YEARS IN THE
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MANHATTAN DA'S OFFICE. ALL OF YOU SUPPORTED AND NURTURED ME
DURING THOSE YEARS WHEN I F;RST WAS LEARNING HOW TO LAWYER. YOU
SHA#ED WITH ME THE SOMETIMES EXHILARATING AND OTHER TIMES
FRUSTRATING MOMENTS BEFOREJPATIENTMJUDGES LIKE JUSTICE BURTON
ROBERTS ANDvACCOMMODATING ADVERSARIEg,LIKE VERNON MASON. YOU ALL
TAUGﬁT ME MU&H AND I AM ETERNALLY GRATEFUL FOR ALL YOU GAVE ME
AND THE FRIENDSHIPS YOU CONTINUE TO SHARE WITH ME NOW.

I ALSO WANTED TO TAKE A MOMENT TO EXPRESS MY
APPRECIATION TC THE THREE SUPERVISORS AND FRIENDS FROM THE DA'S
OFFICE WITH WHOM I HAD THE MOST CONTACT -- JOHN FRIED, WARREN
MURRAY AND RICHARD GIRGENTI. I WAS FORTUNATE TO HAVE WORKED
UNDER THE BEST BOB MORGENTHAU'S OFFICE HAD TO OFFER --
INDIVIDUALS OF EXTRAORDINARY LEGAL SKILLS, INTELLIGENCE, AND

INTEGRITY. ALL OF YOU CAN TAKE CREDIT FOR THE GOOD SKILLS I

PICKED UP AND DISCLAIM THE BAD ONES I DEVELOPED ON MY OWN AND TO
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WHICH MANY OF THE LAWYERS WHO APPEAR BEFORE ME NOW ARE ATTESTING.
TO MY MANY FRIENDS HERE TONIGHT IT IS WONDERFUL TO SEE YOU ALL
AND I THANK YOU FOR SHARING THIS EVENING WITH ME.

MY THIRD OPPORTUNITY TONIGHT IS TO PUBLICLY THANK THE
BOSS-- ROBERT MORGENTHAU -- FOR THE MANNER IN WHICH ﬂE CHANGED MY
LIFE FROM THE FIRST MOMENT WE MET. BOB IS UNLIKELY TO REMEMBER
OUR FIRST MEETING. IT OCCURRED IN A SITUATION AND UNDER
CIRCUMSTANCES WHICH I UNDERSTAND HAVE HAPPENED WITH MANY OTHERS.
LIKE FOR MANY OTHERS, HOWEVER, A COMMON MOMENT FOR HIM, WAS A

LIFE ALTERING MOMENT FOR ME.

I MET BOB AT OUR MUTUAL ALMA MATER, YALE. I WAS A THIRD
YEAR LAW STUDENT WHO HAD BEEN STUDYING A TAX LAW TREATISE IN THE
LTIBRARY. CONTRARY.TO POPULAR BELIEF, YALIES DO OCCASIONALLY READ
BOOKS ON THE LAW INSTEAD OF ON POLICY, PARTICULARLY WHEN

PROFESSORS VISITING FROM HARVARD ARE TEACHING THE COURSE.
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SOMEWHERE IN THE EARLY EVENING I TOOK A BREAK AND THE INSATIABLE
APPETITE OF STUDENT LIFE HIT ME -- NO, IT WAS NOT THE PANG OF
INTELLECTUAL HUNGER -- IT WAS THE HUNGER PANG FOR FOOD AND DRINK.
DOWN THE HALL FROM THE LIBRARY I SAW CHEESE AND WINE IN THE BACK
OF THE THIRD FLOOR CONFERENCE ROOM AND THAT WAS MORE THAN ENOUGH
TO DRAW MY ATTENTION. THE ASSEMBLED SPEAKERS IN THE ROOM WERE
PUBLIC INTEREST LAWYERS WHO WERE DISCUSSING THE ALTERNATIVES TO
PRIVATE PRACTICE. I DON'T REMEMBER THE OTHER SPEAKERS BECAUSE
BOB MORGENTHAU -- FORTUNATELY FOR ME WHO WAS ONLY THERE FOR THE
NUTRIENTS IN THE RCOM -- WAS THE LAST SPEAKER BEING INTRODUCED.
EQUALLY LUCKY FOR ME, BOB DECIDED HE DIDN'T WANT TO SPEAK LCNG
AND ANNOUNCED THAT AS THE LAST SPEAKER HE WOULD KEEP IT SHORT. I
HAD HIT PAY DIRT AND DﬁCIDED TO STAY AND LISTEN.

AFTER AFFIRMING THE MANY BENEFITS OF PUBLIC SERVICE

WHICH THE QTHER SPEAKERS HAD APPARENTLY DISCUSSED, BOB DESCRIBED
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HIS OFFICE AND ITS WORK. HE INDICATED THAT A POSITION WITH HIS
OFFICE DIFFERED FROM ALMOST ALL OTHER PUBLIC AND PRIVATE WORK
BECAUSE ONLY IN HIS OFFICE WOULD YCOU BE ACTUALLY TRYING A CASE
WITHIN YOUR FIRST YEAR AND WHERE YOU WOULD HAVE SIGNIFICANT AND
ULTIMATE RESPONSIBILITY IN THE DEVELOPMENT AND PRESENTATION OF
YOUR CASES. AT 24-25 YEARS OF AGE, BOB EXPLAINED, YOU WOULD DO
MORE IN A COURTROOM THAN MANY LAWYERS DID IN A LIFETIME.

MANY OF YOU KNOW THAT I WAS BORN AﬁD RAISED IN THE
SOUTH BRONX AND HAVE HAD A LIFE-LONG COMMITMENT TO SERVING MY
COMMUNITY. MY ATTRACTION TC LAWYERING STARTED WITH WATCHING
PERRY MASON -- I AM A CHILD OF TELEVISION. I MAY HAVE BEEN THE
ONLY FAN OF THE SHOW WHO LIKED THE EVER LOSING PROSECUTOR,
BERGER. MY LIKE FOR HIM DEVELOPED FROM ONE EPISODE IN WHICH
PERRY MASON EXPRESSED SYMPATHY FOR THE FRUSTRATION BERGER HAD TO

BE FEELING AFTER WORKING SO HARD ON HIS CASE AND HAVING IT
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DISMISSED. BERGER RESPONDED BY OBSERVING THAT AS A PROSECUTOR

HIS JOB WAS TO FIND THE TRUTH AND THAT IF THE TRUTH LED TO THE

ACQUITTAL OF THE INNOCENT AND THE DISMISSAL OF HIS CASE, THEN HE

HAD DONE HIS JOB RIGHT AND JUSTICE HAD BEEN SERVED. HIS SPEECH

STAYED WITH ME MY ENTIRE LIFE AND SHAPED MY PERCEPTION OF WHAT

PROSECUTORS DID. EVERY ONCE IN A WHILE TELEVISION DOES A GOOD

THING.

HOWEVER, DESPITE MY INVOLVEMENT IN PUBLIC SERVICE

ACTIVITIES IN COLLEGE AND LAW SCHOOL, MY CAREER IN LAW SCHOOL HAD

GOTTEN TRACKED ON A TRADITIONAL PATH -- FRIENDS WERE TALKING TO

ME ABOUT CLERKING AND I HAD SPENT A SUMMER AT A TOP TEN MIDTOWN

FIRM. I WAS INTERVIEWING AT FIRMS IN OTHER STATES BECAUSE MY

THEN HUSBAND WAS APPLYING TO GRADUATE SCHOOLS THROUGHOUT THE

COUNTRY. I HAD AN INTEREST IN INTERNATIONAL LAW AND HAD APPLIED

TO THE DEPT OF STATE, BUT I WAS NOT CONSIDERING ANY OTHER PUBLIC
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POSITIONS UNTIL I HEARD BOB TALK. HE SPARKED BY MEMORY ABOUT
WHAT I HAD THOUGHT LAW WAS ABOUT -- SEEKING JUSTICE IN A
COURTROOM. I STOOD ON THE WINE AND CHEESE LINE WITH BOB AND
CHATTED WITﬁ HIM -- 1 MIGHT HAVE BEEN TEMPORARILY DISTRACTED FROM
WHAT HAD DRAWN ME TO THAT ROOM -- FOOD AND DRINK -- BUT I NEVER
PERMANENTLY FORGET MY PRIORITIES. I ASKED BOB QUESTIONS ABOUT HIS
LIFE AND WHERE HE HAD BEEN AND WHAT HE LIKED ABQOUT EACH POSITION.
TO THIS DAY I DON'T KNOW WHY HE DIDN'T WRITE ME OFF AS COMPLETELY
USELESS,.I HAD NO IDEA WHO HE WAS OR WHAT HE HAD ACCOMPLISHED IN
LIFE. I DID FIND OUT FAIRLY QUICKLY. DESPITE MY CLEAR
IGNORANCE, BOB DIDN'T WRITE ME OFF AND HE ASKED ME TO INTERVIEW
WITH HIM THE NEXT DAY, WHICH I DID.

HE IN TURN GOT MY RESUME FROM THE CAREER OFFICE AND
SPOKE TO MUTUAL FRIENDS AT THE SCHOOL. BY THE TIME I GOT TO THE

INTERVIEW, WE OVERSPENT OUR ALLOTTED TIME TALKING ABOUT THE
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VARIOUS ACTIVITIES I HAD BEEN INVOLVED IN AND HE SOLD ME ON

VISITING HIS OFFICE. TWO OR THREE WEEKS LATER, I VISITED THE

OFFICE AND SPENT A DAY WITH ANOTHER YALIE, JESSICA DE GRASSIA,

TOURING, LOOKING AND ABSORBING. WHEN BOB OFFERED ME A JOB -- I

SAID YES BUT HAD THE FURTHER  TEMERITY TO EXPLAIN TO BOB THAT MY

ACCEPTANCE DEPENDED UPON MY HUSBAND GETTING INTO A GRADUATE

PROGRAM HE LIKED IN NYC. MY THEN HUSBAND'S GRADUATE PLANS DIDN'T

FINALIZED UNTIL THE SUMMER, YET BOB KEPT HIS OFFER OPEN AND IN

AUGUST 197% MY LIFE IN THE DA'S OFFICE BEGAN.

I HAD HAD ONE TRIAL ADVOCACY COURSE AT YALE AND DONE

BARRISTERS UNION, A MOCK TRIAL EXERCISE. MY EDUCATIONAL TRAINING

IN CRIMINAL LAW WAS LIMITED TO MY FIRST YEAR COURSES. I WAS

SURELY ILL TRAINED WHEN I BEGAN MY CAREER IN HIS OFFICE. YET,

BOB TOOK A CHANCE AND GAVE ME AN INVALUABLE GIFT BY HIRING ME. I

DON'T KNOW HOW HE SAW THE CHORD IN ME THAT RESPONDED SO STRONGLY
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TO TRIAL WORK. I LOVED LITIGATING. I LOVED BEING A PROSECUTOR.

IT WAS WONDERFUL AND ENORMOUSLY GRATIFYING WORK THAT I ENJOYED

TREMENDOUSLY. MOST OF ALL, HOWEVER, I LOVED BEING IN AN OFFICE

SURROUNDED BY PEOPLE WHOSE VALUES I RESPECTED AND WHO TAUGHT ME

SO MANY IMPORTANT LESSONS.

I WAS TAUGHT TO BE THOROUGH IN MY INVESTIGATIONS,

CAREFUL IN MY FACT FINDING, METICULOUS IN MY LEGAL ARGUMENTS.

ALL OF THIS WHILE I JUGGLED HUNDREDS OF CASES. I WAS TAUGHT TO

APPLY FACTS TO LAW -- THE CORNERSTONE OF LAWYERING. I WAS TAUGHT

TO THINK ABOUT THE NEEDS OF SOCIETY AND TO RESPOND TO THOSE NEEDS

BY PROSECUTING VIGOROUSLY AND WITH PASSION. YET, MOST OF ALL, I

WAS TAUGHT TO DO JUSTICE. IT IS THAT LESSON OF JUSTICE WHICH HAS

STAYED WITH ME THROUGHOUT MY CAREER AND IT IS THE CALL TO DO MY

WORK JUSTLY UPON WHICH I NOW ATTEMPT TO STRUCTURE MY LIFE AS A

JUDGE.
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YOU SEE, IN BOB MORGENTHAU'S OFFICE I LEARNED THAT
JUSTICE WAS NOT EASILY DEFINED -- THAT IT WAS BOTH A PROCESS AND
A RESULT THAT RELIED UPON FAIRNESS AND INTEGRITY. PART OF THE
PROCESS WAS IN INVESTIGATING THOROUGHLY AND OBJECTIVELY TO ENSURE
ALWAYS THAT ONLY THE LEGALLY GUILTY WERE PROSECUTED. I REMEMBER
MANY A SESSION IN JOHN FRIED'S AND THEN WARREN MURRAY'S OFFICE IN
WHICH WE DISCUSSED NOT THE PROSECUTICON OF CASES BUT THEIR
DISMISSALS BECAUSE WE éIMPLY HAD INSUFFICIENT OR UNPERSUASIVE
EVIDENCE. IN THE OFFICE I WAS A PART OF, IT WAS NEVER THE
VERDICT AT THE END OF THE CASE THAT MATTERED BUT WHETHER WE HAD
CAREFULLY AND FULLY INVESTIGATED ALL AVENUES OF EVIDENCE, PUT
FORTH THE BEST AND THE MOST POTENT ARGUMENTS IN A SKILLED MANNER
AND FAIRLY PRESENTED THE EVIDENCE TO THE JURY FOR DETERMINATION.

I ALSO REMEMBER MANY A SESSION WITH JOHN AND WARREN

WHEN WE TALKED ABOUT WHAT WAS FAIR AND JUST IN THE PLEA OFFERS WE
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EXTENDED -- FAIR AND JUST IN LIGHT OF THE STRENGTH OF OUR CASE
AND ITS IMPACT ON BOTH SOCIETY AND THE DEFENDANT. ALTHOUGH
VIGOROUS PROSECUTION WAS IMPORTANT, SO WAS COMPASSION WHEN'THE
CIRCUMSTANCES WARRANTED IT.

I KNOW THAT AS THE OFFICE HAS GROWN, IT HAS ALMOST
DOUBLED SINCE MY TIME THERE, AND THAT THERE HAS BEEN A GREATER
BUREAUCRACY PUT IN PLACE. I WORRY THAT WITH SIZE AND THE
EMPHASIS ON INCREASED LAW ENFORCEMENT IN CUR SOCIETY, THAT THOSE
IN SUPERVISORY ROLES WILL LOSE SIGHT OF THE IMPORTANCE OF
ENCOURAGING YOUNG PROSECUTORS TO REMEMBER THAT JUSTICE WINS WHEN
WHAT THEY DO IS DONE FAIRLY AND WITH COMPASSION FOR ALL
PARTICIPANTS IN THE PROCESS. VICTIMS UNQUESTIONABLY MUST BE
PROTECTED BUT WE AS A SOCIETY SUFFER IRREPARABLE HARM WHEN THAT
GOAL SUPERSEDES RESPECT FOR CONSTITUTIONAL PROCESSES AND

OBJECTIVE AND HUMANE EVALUATION OF CASES.
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THERE 1S NO EASY DEFINITION TO THE WORD JUSTICE.
BECAUSE OUR JURISPRUDENCE DEVELOPS FROM THE FACTS OF CASES, OUR
JUSTICE SNCOMPASSES A COMPLEX IDEA TIED TO THE CIRCUMSTANCES OF
EACH SITUATION. IN MANY RESPECTS, THE COURTS AND LAW ARE THﬁ
LEAST SUITED INSTITUTIONS TO RENDER JUSTICE BECAUSE THEY ARE NOT
SYSTEMS STRUCTURED ON COMPROMISE. WE HAVE BUILT PLEA BARGAINING
AND SETTLEMENTS INTO THESE INSTITUTIONS BUT WE HAVE DONE THIS
BECAUSE THE END RESULT OF LEGAL PROCESS IS TO FIND A WINNER.
HOWEVER, FOR EVERY WINNER THERE IS A LOSER, AND OFTEN THE LOSER
IS HIM OR HERSELF A VICTIM OF THE ILLS OF OUR SOCIETY.

DESPITE THE FACT THAT THERE IS NO EASY DEFINITION TO
THE WORD "JUSTICE," NOT JUST LAWYERS BUT ALMOST EVERY PERSON IN
OUR SOCIETY IS MOVED BY THE WORD. IT IS A WORD EMBODIED WITH A
SPIRIT THAT RINGS IN THE HEARTS OF PEOPLE. IT IS AN ELEGANT ANb

BEAUTIFUL WORD THAT MOVES PEOPLE TO BELIEVE THAT THE LAW IS
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SOMETHING SPECIAL. THEREFORE, DESPITE THE DIFFICULTY IN DEFINING
THE WORD, THOSE OF US WHO CHOOSE THE LAW AS OUR PROFESSION ARE
COMPELLED TO BE FOREVER VIGILANT IN GIVING THE CONCEPT OF JUSTICE
MEANING AND IN SPENDING TIME REGULARLY IN ITS PURSUIT.

I AM MOST GRATEFUL TO BOB MORGENTHAU AND HIS OFFICE IN
TEACHING ME HOW IMPORRTANT THE DEMANDS OF JUSTICE ARE. IN BOB'S
OFFICE, I LEARNED TC CONSTANTLY STEP OUT OF MY ROLE AS A
PROSECUTOR AND TO LISTEN TO MY ADVERSARIES AND TC RESPECT AND
APPRECIATE THEIR PERSPECTIVES. IT WAS ALL TOO EASY AS A
PROSECUTOR TO FEEL THE PAIN AND SUFFERING OF VICTIMS AND TO
FORGET THAT DEFENDANTSf DESPITE WHATEVER ILLEGAL ACT THEY HAD
COMMITTED, HOWEYER DESPICABLE THEIR ACTS MAY HAVE BEEN, WERE
HUMAN BEINGS WHO HAD FAMILIES AND PEOPLE WHO CARED AND LOVED
THEM. APPRECIATING THIS FACT DID NOT EXCUSE THE REPREHENSIBLE

ACTS I PROSECUTED BUT IT WAS MY FIRST STEP IN UNDERSTANDING THE
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BALANCING OF HUMAN FACTORS JUSTICE REQUIRED.

EQUALLY, AS A PROSECUTOR, I ALSO LEARNED TO APPRECIATE

AND RESPECT THE IMPORTANCE AND WORK OF DEFENSE ATTORNEYS AS

DEFENDERS OF QUR CONSTITUTICN AND ITS PROMISED RIGHTS TO

INDIVIDUALS AND TO OUR SOCIETY. BOTH SIDES IN THE CRIMINAL

SYSTEM ARE EQUALLY NECESSARY AND EQUALLY IMPORTANT TO DOING

JUSTICE. I NEVER SAW DEFENSE ATTORNEYS AS ENEMIES, WE WERE AND

ARE SOLDIERS ON THE SAME SIDE ONLY WITH DIFFERENT ROLES. THE GOAL

OF THE MISSION IS THE SAME--JUSTICE. I LEARNED THAT JUSTICE DOES

NOT HAVE A SIDE. IT IS A RESULT THAT DEPENDS ON A FAIR PROCESS

BEING HONORED. IT IS RESPECT FOR THE INTEGRITY OF A PROSECUTOR'S

WORD AND ACTION THAT TYPIFIES THE BEST OF THE HOGEN-MORGENTHAU

TRADITIONS, AND IT IS THAT INTEGRITY WHICH I WAS TAUGHT AND FOR

WHICH I AM GRATEFUL.

I HOPE, AND EXPECT BECAUSE IT IS BOB MORGENTHAU' S
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OFFICE, THAT THE YOUNG PROSECUTORS 6? TODAY ARE ENCOURAGED TO
LEARN AND HOLD SACRED THE THINGS I WAS TAUGHT. IT WAS THOSE
LESSONS THAT M%DE MY WORK IN BOB'S OFFICE VALUABLE. BOB -- fHAT
CHANCE MEETING BETWEEN US WAS THE MOST SPECIAL MOMENT OF MY LIFE.
I KNOW THAT MY STORY IS VERY SIMILAR TO THAT OF MANY HERE -- IF
NOT IDENTICAL IN CIRCUMSTANCE OF MEETING, AT LEAST IDENTICAIL IN
RESULT -- WE BECAME LAWYERS PROUD TO HAVE BEEN A PART OF YOUR
OFFICE, GRATEFUL FOR THE TIME WE SPENT THERE AND INDEBTED FOR THE
MANY GIFTS IT GAVE US. ON MY PERSONAL BEHALF-- THANKS TO YOU AND

TO MY MANY FRIENDS HERE WHO MADE MY EXPERIENCE SO EXTRAORDINARY.
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A JUDGE'S GUIDE TO MORE EFFECTIVE ADVOCACY

Keynote Speech -- The 40th National Law Review Conference
March 19, 1994, The Condado Plaza Hotel, Puerto Rico

When I left New York earlier this week, the newscasts
were advising us of the impending arrival of the sixteenth snow
storm of the winter season. My office told me yesterday that it
was snowing yet again in the City. In August, when the New York
skies were blue and the vegetation lush, I did not fully
appreciate how grateful I would be tonight for the invitation to
‘speak to you. With each passing snow day, my gratitude hés
incréased exponentially.

I join my voice to that of the other speakers tonight
who have conveyed appreciation to Cecilia Duquela, Chair of this
Conference, for the wonderful job she has done. She has been a

delight for me and my staff to deal with and an honorable
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representative of a fine law journal and its school. I also

thank all of the students of the Revista Juridica de la

Universidad Interamericana de Puerto Rico and the Dean and

faculty of the law school for hosting this Conference. You have

provided a beautiful setting with stimulating topics of

discussion and enjoyable events. I have also been delighted to

have met the many distinguished guests who have spoken and

attended the Conference, some of whom are here tonight. Finally,

I thank you the conferees and other guests for the opportunity to

share my thoughts as a recently appointed federal judge about the

experience of judging and what it has taught me about effective

and efficient advocacy. For reasons I will shortly discuss, I

have concluded this past year that effectiveness and efficiency

in advocacy are synonymous terms for persuasive advocacy.

I selected my topic for tonight in October of this past
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year, shortly after the law journal invited me to speak and as I
celebrated my first anniversary on the bench. As many do with
other important anniversaries, I reflected upon all that had
occurred, all that I had learned, and all that remained for me to
learn and do. During my nomination process, al} of my future
colleagues on the bench told me that I was about to be given the
privilege of having "the best job in the world." A year and a
half later, I join in their opinion.

In no other legal work I know of in the private or
public sector is there greater variety and in depth treatment of
legal issues than in judging. From the common diversity cases
involving personal injury or partnership, corporate or contract
disputes to the more complex cases involving antitrust,
securities, habeas and other constitutional questions, I, as a

federal judge, do not superficially investigate those areas of
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law but I learn them in greater depth and at a greater speed than
I ever did as an advocate or as a law student in semester long
courses. The greater gift, however, is not just the intellectual
stimulation of the work but the oppoftunity I am given to do work
that is not merely an academic exercise but which directly-and
profoundly effects individuals and our society.

In my first year alone, I presided over the class
action settlement of claims of institutionalized mentally
deficient patients for regular accéss to greater sun light. I
decided a first amendment challenge to an ordinance that banned
the display of fixed religious displays in a City's parks. The
power of my position became a stark reality for me when I learned
that the City Council and its legal staff spent days in emergency
sessions considering how to approach my decision. Ultimately,

they decided not to appeal my injunction and a menorah was
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displayed in the City's park during the Passover season. With a
heavy heart because I believe that those charged with doing
justice like the police and prosecutors have a responsibility to
do their work with the highest degree of integrity, I suppressed
evidence in a major narcotics case because I found that the
magistrate judge had been misled into issuing a search warrant.
Just last month, I presided over a civil forfeiture trial by the
United States government against the twenty-five year Clubhouse
building of the Hell's Angels Motorcycle Club of New York.

I have done exciting things. However, I have also
addressed intellectually less weighty or fascinating matters. In
fact, a good portion of my work may fall into that category.
Although every case is important to the parties and I try very
hard to give all my cases the same degree of care -- albeit not

the same time since that is impossible and not necessary for many
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issues -- therelare routine and frankly boring cases. I have
tried a $35,000 sprained ankle case under the Federal Employees
Liability Act. I spent weeks writing an opinion on whether non-
longshoreperson harbor workers should be treated like longshore
persons for purposes of negligence recovery under the
Longshoreman's and Harbor Act. If you do not understand the
issue or its importance to the defendant, you know now why I
spent so much time trying to understand the case and the defense
arguments. The Second Circuit affirmed my judgment, describing
my opinion as straight forward and on point while explaining that
the defense simply had a tortured argument. Here, as a new
judge, I thought I was missing something and I repeatedly.read
the voluminous and turgid submissions of the defense until I
finally decided that If I was missing something in the defense

argument, I was incapable of finding it. The Second Circuit did
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not find it either but the practical lesson I took from the
experience was not just that I should trust my legal instincts
but that unless I spent less time on incomprehensible
submigsions, my docket would grind to a screeching halt.

Judge Patricia Wald-of the D.C. Circuit Court and
Justice Anthony Scalia of the Supreme Court have both adequately
and elegantly described the frustrations and burdens of judging.
If any of you are interested, Judge Wald's article is entitled
"Some Real-Life Observations about Judging" and it appears in the
1992 Qolume 26 of the Indiana Law Review [at page i73]. Justice
Scalia's remarks were delivered before the Fellows of the
American Bar Foundation and the National Conference of Bar
Presidents on February 19, 1988, and a discussion of Justice
Scalia's remarks can be found in an article written‘by Professor

Judith Resnik contained in the 1988 volume 6 of the Southern
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California Law Review [at page 1877].

Perhaps because I am so new to the work, however, I
have not been disillusioned or frustrated as of yet, and I hope
that for the rest of my judicial career, my work remains the
"best job in the world." Among my comments to my law clerks and
friends as I reflected about my first year, I expressed the
regret that I had not judged before I lawyered. When I practiced
if I had known a fraction of what I have learned in my first year
as a judge, I would have been that much better a lawyer. {As an
aside, my actual statement was that I would have been invincible
as a lawyer. I had to tone it down for the sake of some decorum
and humility.] 1In some civil law countries, there are different
schools for careers as a judge or a lawyer. In our legal system,
however, without the experience one géthers as a lawyer, it is
impossible to function as a judge and fully understand the
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nuances of legal analysis.

As new lawyers, clerking for a judge is probably the
next best step to being a judge. Because many of you are editors
on law journals, you will likely have this experience. But for
those of you who do not and even those of you who do, I bring to
your attention the following observations I now, having had the
experience of judging, make about effective and, as I have said
previously, efficient advocacy. My obserxrvations and
recommendations are not new and very simple. All were told to
me, or I read, in bits and pieces through law school and in my
practice. Because most of you are graduating this year, and are
just about to begin your careers, I thought it might be helpful

Q,

to underscore that advi%g which I now as a judge have grown to

more appreciate.

Judge Wald of the D.C. Circuit in her article, {page
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178], on Real-Life Judging, states, and I paraphrase in part:

"The elegant prose, the visionary idea, the qualitative
leap forward in the law [by judges has now been]
cancelled by . . . practical necessit(ies] . . . ."

Judge Wald was speaking about the practical necessity
of reaching consensus among circuit court panels, a diféiculty
described to you on Thursday by Judge Naveiro de Rodon in her
panel discussion. Practical necessities, as recognized by Judge
Wald in a different part of her article, however, effect all
levels of the judiciary. Although district judges decide cases
alone and do not have to work toward consensus, they still have
the burdens of an ever burgeoning word-load. Less than 80% of
the decisions of district judges are ever appealed. Of the over
100,000 opinions rendered by lower courts in a given year, the

Supreme Court, with nine judges, hears slightly over 125 cases a

year. When my dear friend and mentor, Judge Jose A. Cabranes of
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the United District Court for Connecticut, was asked how he felt
when he was reversed by the circuit court, he responded "It does
not bother me in the least, I reverse them every day." He is
right. Given the almost unreviewable nature of the majority of
our decisions, you, as proxies for the interests of your clients,
should appreciate how imﬁortant it is to ensure you capture your
?udge's attention. This need on your part will grow as Congress
increases our burdens by continuing to federalize more crimes and
passing more statutes granting remedies to ever wider groups as
with the Americans with Disabilities Act. In short, we can not
afford to have our dockets grind to a halt because of ineffective
or inefficient advocacy.

When I started as a jﬁdge in October 1992, I had 376
civil cases reassigned to me. That number represented the
average case load in my district. Unlike other districts, I did
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not have criminal cases reassigned to me but only began to have

new criminal indictments assigned in rotation each week.

Nevertheless, in my district, the average case load of criminal

cases 1s about one-third the civil docket, or about 125 criminal

cases. In my first year, I rendered about 70 written opinions,

of varying lengths and complexity, and a number of other opinions

I read into the record. I did reduce my caseload by fifty cases

by the end of that first year. However, at the end of my year,

three of my colleagues left the district bench -- Judge Pierre

lL.eval to the Second Circuit, Louis Freeh to the F.B.I. and Ken

Conboy back to private practice -- and with their departures, my

case load in the last five months mushroomed to 428 cases despite

the fact that I have rendered just over 50 opinions in that same

time period and even more opinions on the record than I had the

prior year. Moreover, I now have over 85 pending motions and
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over fifty criminal cases on my docket.

My burden is not unique. Judge Anne C. Conway of the
United States Middle District of Florida, who took the bench at
about the same time I did, had just that past winter of 1993
reported in the American Bar Association Journal on Litigation,
Volume 9, that she had 570 civil cases with 1070 motions
reassigned to her when she took the bench. She reduced her
caseload by 100 cases and her motions to just a little ovexr 500
by the end of her first year. Yet, she reported that despite
greater efficiency, she found her motion calendar increasing.
Now, her accomplishments have been reached by a herculean effort
-- she starts her day at 7:00am and goes through the late
evening. I admire her. I am a New Yorker and 7:00 am is a
civilized hour to finish the day not start it. I can not achieve
efficiency her way. If the federal bench is over burdened,
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however, take note that most state courts are in critical
emergency situations. New York's lower state court judges have

over 1800 cases a piece.

No judge should bear his or her work-load as a badge of
-

honor. One human being, no matter how efficient, ca?\adequately
do justice to all of the cases on dockets this big. Consider the
gsituation in practical terms. There are 365 days in a year.
Assuming you have a judge like me who works six days a week and
takes some vacations (well, you do see me here), you are left
with about 250-275 working days a year. With a case load of over
500 cases, no one case should physically, without regard to
desire or dedication -- take more than half a day on a case.
Yet, most trials consume at least two days, and many complicated

criminal cases at least two weeks. I do not even mention the

month and longer trials that are common at least in my district.
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The Hells Angel trial and another international narcotics trial
each took the last two months before me. Many cases settle
without the intervention of a judge. But, many cases are
addressed more cursorily and summarily than anyone would want
them to be and many cases are not heard at all. In the end, no
one is happy -- not the judges who takes pride in their work but
are forced to be less attentive than they would 1ike,'n0t the
lawyers who labored hard in presenting their arguments and are
then treated summarily or delayed for months sometimes years in
receiving a decision, and not the parties who want and deserve a
fair day in court but do not see it. Unfortunately, in a system
this overworked, the claims of some people will not be fairly
heard and we can not pretend otherwise.

In aésuming my responsibilities, I have immersed myself
in books and articles about efficient judging. Each day I learn
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more and my mistakes teach me more. Since I anticipate that
judging is a continuous learning process, I do not see my
improvements ever ending. The rest of my speech now, however, is
intended to give you as lawyers some ideas about how to ensure
that you, as the agent for your client's interests, get heard in
the mounds of papers and cases that exists in the judicial

landscape.

My first piece of advice for effective advocacy is
write clearly. As it is often said, clear writing reflects clear
thinking. Whether it is an unfair conclusion or not, I start
with the presumption that a poorly written brief is a product of,
if not poor, at least, untrustworthy lawyering bécause a poor
writer is someone who dces not care about the art and skill of
their profession. As it is also often said -- and I will
hereafter stop with the cliches -- there are no natural writers,
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just writers who work at developing their skills.

If you have read Struﬁk and White, Elements of Style,
reread it every two years. If you have never read it, do so now.
This book is only 77 pages and it manages, succinctly, precisely
and elegantly to convey the essence of good writing.

Go back and read a couple of basic grammar books. Most
people never go back to basic principles of grammar after their
first six years in elementary school. Each time I see a split
infinitive, an inconsistent tense structure or the unnecessary
use of the passive voice, I blister. These are basic errors that
with self-editing, more often than not, are avoidable. To be.an
advocate, you must love to argue. To argue effectively, you must
communicate effectively. There are stronger writers than others.
I consider myself merely an average writer. Nevertheless, every
advocate should at least strive to be technically correct in
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their writing.

Because we are in Puerto Rico, it is important that I

underscore that we who are bilingual often have to spend more

time and energy in improving our writing. There are natural

linguistics explanations for many common errors made by bilingual

people. For example, adjectives in Spanish are expressed

differently than in English. Descriptive nouns are structured in

Spanish with the use of "of". Thus, in Spanish, we do not say

"cotton shirt", we say "shirt of cotton" or "camisa de algodon" y

no "algodon camisa." Well, as a result of this structure, many

Spanish speaking American students often, unconsciously, use

convoluted phrasing for simple adjectives. This was brought to

my attention in college by a history professor, who later became

my thesis advisor and a mentor, and who in my first college

semester kindly pointed out to me that "authority of

18

CLINTON L IBRARY PHOTOCOPY



dictatorship" could more simply and accurately be stated as
"dictatorial authority."

To catch many simple and complex mistakes in writing
requires that you edit yourself. I am taken aback by how many
briefs I receive that appear to be first drafts. I have
chastised attorneys in my opinions for slip-shod written
presentations. Improvements in writing do not happen magically,
you have to work on them. In my chambers, I edit every opinion
prepared by my clerks. The simplest opinions go through at least
2 if not 3 drafts by me. I edit more complex opinions as often
as 6 to 8 times and periodically more often. Justice Kennard of
the California Supreme Court, a very well respected writer, has
told me that she and her five clerks, sitting together, edit
every line of every opinion. I have no idea how she manages to
find the time to do this but her approach should give you a clear
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idea of the importance of editing.

My second pilece of advice is a collorary to the first -
- keep your written submissions brief. No play on words is
intended. The reason for this advézg is self-evident in the
context of the statistics I have given you. Overburdening a
judge with every conceivable argu@ent you have found or can
conceive is counter-productive. Although most clerks to judges
are thorough, every argument in a voluminous brief can not be
given equal attention. I say clerks because although I readt%g¥y
brief, I simply do not have time to reread every brief numerous
times. I read my clerk's bench memo or draft opinion, I read the
briefs and I stop to reread carefully only that brief which is
clearly and persuasively written. The best briefs succinctly
state their argument, but also concisely summarize, explain and
discount their opponent's arguments. That is the brief I turn to
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when I am editing the work of my clerks because against that

brief I measure whether my clerks have addressed every pertinent

argument .

As editors of law journals, you pick up one terrible

habit -- string cites. Think of them as nooses you should strive

always to loosen from your neck of writing. The habit of

thorough and exhaustive research you have learned is absolutely

essential to effective advocacy. If a proposition is truly black

letter law, however, one cite is enough. Judges, within a few

years on the bench, know the history of most major areas of the

law. New judges and clerks may not but they do not need for you

to educate them in your briefs. Just give them the cites of the

one or two cases that best present a history or explanation of

the law in the area at issue. Do not give us your learning

process on paper, just give us the results of the best arguments
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you have found. Take judges to the issue you are addressing and
explain why it is an issue at all, i.e. is the law unsettled or
unclear, are the facts unclear, is this a new twist to an old
problem, do you want the judge to reject existing law and
reformulate it, hopefully in your client's favor.

I want to underscore, brevity is not a substitute for
thoroughness. Good lawyering requires you to consider and
research every conceivable argument for and against the position
you are advocating. Inexperienced lawyers particularly spend
hours if not days or weeks exploring multiple and innumerable
legal dead-ends.. Effective lawyering, however, requires you to
distill your research and thinking down to its important, best
and strongest points. It is heart breaking after laborious and
exhaustive research to realize that what you need to say can be
said in five pages. As a result, young lawyers often write
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lengthy memos or briefs which essentially recount the steps of

their research. You are doing yourselves a disservice because

you will not capture the attention of the person you must

convince if you have lost them in the irrelevant. If you feel

compelled by emotional necessity to advise the court or your

partners of what you have done, do it in a short footnote.

In short and above all, you must be prepared for every

contingency with complete research but your only chance of

attracting the attention of harried judges, is to state the

important issues of your case up front and succinctly. An

efficient presentation means cutting the extraneous, summarizing

the important but tangential and concentrating on the

significant.

Equally as important to effective advocacy is not

misleading the Court about the law or the facts of your case. Do
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not cite cases merely to have a cite or take words out of a case
to give an impression of a holding when the words when used were
in a different context. Before you leave law school, learn the
difference between dicta and a holding. Learn what is
controlling precedent for the court system you are in. It amazes
me how many lawyers cite other district court cases as
controlling authority. The only binding precedent upon a
district judge is the Supreme Court or its circuit court. Not
even the law as established b? other circuits controls decisions
of a district judge in another circuit. Similarly, in the New
York state system, each lower court is only bound to the
decigions of the highest court or of its own intermiate appellate
division. Further, do not cite a legal principle, without
explaining its exceptions, in a footnote at least if the
exceptions are not applicable to your casé. Clerks spend
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countless hours tracking down exceptions they later determine, as
you obviously did because you did not mention them in your brief,
are not relevant to the case. You should increase your
malpractice insurance if you simply missed the exceptipn.
Obviously, if there is a case contrary to your position, even if
it is a decision by a non-controlling source, cite it to the
court. Your entire argument should have explained to the Court
why that contrary opinion is not persuasive. If there is an
argument that superficially appears applicable or an argument in
a related field, bring it to the judge's attention in a footnote
and explain why you do not think it is relevant to or
distinguishable from your case. The worst thing a judge can ever
conclude about you as a lawyer is that your are untrustworthy in
your arguments. I was furious the other day when an attorney
failed to tell me that the circuit had explicitly left an area of
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the law undecided and that three other of my colleagues had
issued opinions on the issue contrary to counsel's argument. I
know that for those lawyers who do this I rarely if ever give
them the benefit of the doubt. I will reserve decision to go
back and double check their arguments. If you are in a middle of
a trial, that can be a devastating interruption in your
presentation as an advocate and will result in long delays in
your motions being decided.

There are some lawyers out there who believe that
overwhelming a court with papers and documents is a good way of
hiding a bad case and delaying judgment against a client. I find
this particularly true in papers opposing summary judgment
moﬁions. This tactic may work periodically but the price you pay
for this type of bad lawyering is that your work and arguments
eventually will not be respected. In summary, face the
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weaknesses in your case directly and answer up front why the
court should ignore or distinguish the weakness from existing law
or on the facts.

For my third point, I turn to oral advocacy. My intent
here is not to repeat the advié%z;ontained in trial advocacy
courses on proper and effective opening and closing statements,
direct and cross-examinations or motion or appellate arguments.
There is a legend of materials on these topics and in a short
speech, I could not do justice to the wealth of‘adv%gg that ///
exists. I simply wish to underscore that brevity and clarity is
as important in oral as in w?itten presentations.

N;ither jurors as triers of facts nor judges like being
inundated with documentary evidence. Most cases can be distilled

down to less than half a dozen documents, sometimes just 1 or 2.

Yet, I receive boxes and boxes of exhibits in too many cases.
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That impresses your client -- until they get your bill for the
time and cost of collating and copying. In the interim, you have
lost the favorable impression and potence of your valuable
documents. To the extent possible, try to get stipulations of
facts among counsel and cut out of your presentations all
documents relating to those agreed upon facts. Also, prepare a
small volume of just the critical documents so the Judge can
refer to them easily or take them home without losing an arm to
heavy weighti Jurors who sit side by side like sardines in jury
boxes appreciate not having to fumble with heavy volumes on their
laps and at their feet. Finally, all exhibits should have an
index. Moreover, a topic index, listing relevant exhibits under
issue headings is also very helpful. When I write my opinions I
often have one or more issues about which I would like to more
fully look at the evidence. A topic index is invaluable in
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assisting that process because even the best organized
chronological or theme organized exhibits support or inform
various different issues.

Similarly, when you give a judge deposition
transcripts, it is useful to give a one page summary of what that
witness proves in the deposition testimony and why it is
important to your case. That way, the judge will understand why
they are reading the materials. Judge Leonard Sand in an 1987
article in the ABA Journal on Litigation, also suggests that
parties take one deposition transcript and bracket.in different
color crayons the designations each party wants in the record.
This way the judge gets one transcript, and not separate sheets
with each party designating a page and line in the transcript.
That kind of cross-referencing to a transcript is time-consuming
and frustrating.
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Finally, in oral presentations, remember that although

some repetition is necessary to ensure that a point is made, less

repetition is needed with a judge. Moreover, you lose both the

attention and patience of judges and jurors with overly long

presentations. If a long presentation is unavoidable, i.e. the

witness simply has too much to cover, make sure your beginning

explains what you are doing and why and that your end explains

again what you have done.

In conclusion, respect the limited time judges have.
With thought, the most complex case can not only be explained
simply but can be presented simply. Today, effective advocacy
requires that you think first and foremost -- how do I make this
easy to understand and to absorb in the shortest time possible.
Because of necessity, an efficient presentation has become the
effective presentation and not infrequently, the winning
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presentation.

I will heed my own advise and keep my remarks brief. I
hope that you take from your careers as much as I had from my own
as a lawyer. I also hope and expect that some of you in the
future will have the opportunity to enjoy the privilege and honor
of judging. A critical part of tﬁat enjoyment in either or both
roles starts and ends with doing what you do better each day. It
means appreciating the art of your profession and spending time
developing your skills. Seeing an effective advocate in court is
a magnificent and pleasurable experience for a judge. I also
hope that during what I expect will be my long tenure on the
bench, I will have the opportunity to have some of you appear
before me and that at the end of your presentation, I will be
able to say that you have mastered your art. My wishes for

successful careers to all of you. Good evening.
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WOMEN IN THE JUDICIARY

Panel Presentation - the 40th Natiocnal Conference of Law Reviews
March 17, 1994, The Condado Plaza Hotel, Puerto Rico

When I finished law school in 1979, there were no women
judges on the Supreme Court or on the highest court of my home
state, New York. This past year alone there has been a guantum
leap in the representation of women in the legal profession, and
particularly in the judiciary. In addition to the appointment of
the first female United States Attorney General, Janet Reno, and
the election of the first female, and only Hispanic, President,
Roberta Cooper Ramos, of the American Bar Association, an
institution founded in 1878, we have seen the appointment of a
second female justice on the Supreme Court, Associate Justice
Ruth Bader Ginsburg, the appointment of a female chief judge,
Justice Judith Kaye, to the Court of Appeals, the highest state
court of New York, and the appointment to that same court of a
second female judge, also not insignificantly, the first
hispanic, Judge Carmen Beauchamp Ciprack.

As of 1992, women sat on the highest courts of almost
all of the states and the territories including Puerto Rico, who
can claim with pride the service of my esteemed co-panelist, The
Honorable Miriam Naveira de Rodon, Associate Judge of the Supreme

Court of Puerto Rico. One Supreme Court, that of Minnesota, has
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a majority of women justices.

As of September 1992, the total federal judiciary,
consisting of circuit, district, bankruptcy and magistrate
judges, was 13.4% women. As recently as 1965, the federal bench
had had only three women serve. Judges who are women on the
federal bench are likely to increase significantly in the near
future since the New York Times reported on January 18, 1994,
that 39% of President Clinton's nominations to the federal
judiciary in his first year have been women and he has vowed to
continue that statistical pace in his future nominations.

These figures and the recent appointments are
heartwarming. Nevertheless, much still remains to happen. Let us
not forget that between the appointment of Justice Sandra .Day
O'Conner in 1981 and Justice Ginsburg in 1992, 11 years had
passed. Similarly, between Justice Kaye's initial appointment as
an associate judge to the New York Court of Appeal in 1983 and
Judge Ciprack's appointment this past year, 10 years had also
passed. Today, there are still two out of 13 circuit courts and
about 53 out of 92 districts courts in which no women sit. There
are no district women judges in the federal courts in at least 22
states. Our 13.4 percentage of the federal judiciary translates
to only 199 female judges of a total of 1,484 judges in all
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levels of the judiciary. Similarly, aboﬁt 10 state supreme
courts still have no women. Even on the courts which do have
women, many have only one woman judge. Amalya Kearse, a black
woman appointed in 1979, is still the only woman on the Second
Circuit of New York. The second black woman to be nominated to a
court of appeals. Judith W. Rogers, Chief Judge of the District
of Columbia, was only recently named by President Clinton. The
first hispanic female federal judges were only appointed in the
fall of 1992. We had a banner year with 3 appointment; -- myself
in the 8$.D.N.Y. and two colleagues, Judges Baird and Gonzalez to
districts in California. We this year will have a fourth female
hispanic with the nomination and likely appointment of Martha
Vasquez in New Mexico. Yet, we still have no female hispanic
circuit court judges or no hispanic, male or female, ﬁS Supreme
Court judge.

In citing these figure, I do not intend to engage you
in or address the polemic discussion of whether the speed or
number of appointments of women judges is commensurate with the
fact that women have only entered the profession in any
significant numbers in the last twenty years. Neither do I
intend to engage in the dangerous and counterproductive

discussion of whether the speed and number of appointments of
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female judges is greater or lesser than that of people of color.
Professor Stephen Carter of Yale Laﬁ Schocl in his recent book on
Affirmative Action points out that we excluded people do
ourselves a disservice by comparative statistics or analysis. I
accept and endorse his proposition that each of our experiences
should be valued, assessed and appreciated independently.

I have, instead, raised these statistics as a base from
which to discuss what my colleague Judge Miriam G. Cedarbaum of
the S.D.N.Y. in a speech addressing "Women on the Federal Bench"
and reprinted in Vol. 73 of the Boston University Law Review
[page 39, at 42], described as "the difficulty question of what
the history and statistics mean?" In her speech, Judge Cedarbaum
expressed her belief that the number of women on the bench was
still statistically insignificant and that therefqre, we could
not draw valid scientific conclusions from the acts of so few.

Yet, we do have women in more significant numbers on
the bench, and no one can or should ignore aéking and pondering
what that will mean, or not mean, in the development of the law.
I can not and do not claim this issue as personally my own. In
recent years there has been an explosion of research and writing
in this area. For those of you interested in the topic, I
commend to you a wonderful compilation of articles written on the
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subject in Volume 77 of Judicature, The Journal of the American
Judicature Society for November-December 1993. This Jaurnal is
published out of Chicago, Illinois.

Judge Cedarbaum in her speech, however, expresses
concern with any analysis of women on the bench which begins, and
presumably ends, with a conclusion that women are different than
men. She sees danger in presuming that judging should be gender
or anything else based. She rightly points out that the
perception of differences between men and women is what led to
many paternalistic laws and to the denial to women of the right
to vote because we could not "reason" or think "logically" but
instead acted "intuitively"..

While recognizing the potential effect of individual
experiences on perceptions, Judge Cedarbaum nevertheless believes
that judges must transcend their personal sympathies and
prejudices and aspire to and achieve a greater degree of fairness
and integrity based on the reason of law. From a person, who
happens to be a women, like Judge Cedarbaum, one can easily see
the genesis of her conclusions. She is a wonderful judge --
patient, kind, and devoted to the law. She is the epitome of
fairness. She has been tremendously supportive of me this past
year and a half and she serves as an example of what all judges
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should aspire to be.

Yet, although I agree with and attempt to work toward
Judge Cedarbaum's aspirations, I wonder whether achieving the
goal is possible in all, or even most cases, and I wonder whether
by ignoring our differences as women, men or even people of
colox, if differences exist, we do a disservice both to the law
and society.

Just this month, the Supreme Court in Liteky v. United
Stateg, has recognized that personal bias and partiality are
inherent in the task of judging. In deciding when judges should
recuse themselves from cases, the Supreme Court recognized the
existence of "appropriate" bias born of reactions that develop
during a case from the facts of the case and "inappropriate" bias
which stems from "extrajudicial" sources like information passed
on by a non-party or ex parte, or from deep seated opinions that
make fair judgment impossible. Justice Kennedy in his concurring
opinion, joined by three other justices -- a split in our High
Court, not something new -- expresses a concern similar to that
voiced by Judge Cedarbaum which is that good and bad bias are
impossible to determine because they depend so much on historical
context and self-perception. Therefore, Justice Kennedy advocates

a return to an objective standard in which what a reasonable
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person would perceive as unbiased and impartial controls whether
a judge disqualifies him or herself. I am not sure this is any
less objectionable or more objective than Justice Scalia's
majority approach in Liteky that presumed that a "reasonable
person" could only be measured within the societal context with
its current moraes.

Whatever the reasons why we may have a different
perspective as women -- either as some. theorists suggest because
of our cultural experiences or as others postulate like Prof
Carol Gilligan of Harvard University in her book entitled In a
Different Voice because we have basic differences in logic and
reasoning, is in many respects a small part of the larger
practical questions we as women judges and society in general
must address. I accept Prof Carter's thesis in his Affirmative
Action book that in any group of human beings, there is a
diversity of opinions because there is both a diversity of
experiences and of thought. Thus, as stated by Prof. Judith

Resnik in her article in Vel. 61 of the §. Cal L. Rev. 1877

{1988), entitled On the Bias: Feminist Recopnsideration of the
Aspirations for Qux Judges:

...there is not a single voice of feminism, not a feminist
approach, but many who are exploring the possible ways of
being that are distinct from those structured in a world
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dominated by the power and words of men. Thus, feminist
theories of judging are in the midst of creation and are not
{and perhaps will never inspire to be} as solidified as the

legal doctrine as the legal doctrines of judglng can
sometimes appear to be"

No one person, judge or nominee, will speak in a feminine or
femgle voice. Yet, because I accept the proposition that, as
Prof. Resnik explains, "to judgé is an exercise of power" ([pg 7]
and because as Prof. Martha Minnow of Harvard Law School
explains, there is no "objective stance but only a series of
perspectives. ... [N]o neutrality, no escape from choice"
[Resnik page 10] in judging, I further accept that our
experiences as women will in some way affect our decisions. In
short, as aptly stated by Prof. Minnow, "Thle] aspiration to
impartiality ... is just that an aspiration rather than a
description because it may suppress the inevitable existence of a
perspective ;.. ." What that means to me is that not all women,
in all or some circumstances, or me in any particular case or
circumstances, but enough women, in enough cases, will make a
difference in the process of judging.

The Minnesota Supreme Court has given us an example of
this. As reported by Judge Wald in her article entitled Some
Real-Life QObsgservations about Judging contained in a comment in

Vol. 26 of the Indiana Law Review 173 (1992), the three women on
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that court, with the two men dissenting, agreed to grant a
protective order against a father's visitation rights when the
father abused his child. The Judicatﬁre Journal has at least two
excellent studies on how women on the U.S. Court of Appeals and
on state supreme courts have tended to vote more often than their
male counterparts ;o support claimants in sex discrimination
cases and more often in cases involving euphemistically as I
refer to them "underdogs" like criminal defendants in search and
seizure cases. In a another real life example, in the Menendez
trial in California, a jury split six men to six women on whether
a lesser verdict should be returned against a son charged, with
his brother, in killing their parents. For those of you law
students, particularly editors on law journals, lost in the
bowels of the law library and intricacies of the Uniform Book on
Legal Citations, the Menendez brothers defended the homicides as
an act of despair generated by years of abuse. The state
prosecuted on the theory of financial gain from the rather
sizeable inheritance the brothers may collect if acquitted of the
charge. Although the brothers were tried together, they were
tried before two separate juries because certain evidence came in
against one but not the other brother. Both juries hung but the
press has been fascinated by the gender split in the Eric
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Menendez verdict voting in which the women wished to acgquit or at
least bring in a verdict less than the highest count and the men
did not.

As recognized by Professor Resnik, Judge Wald, and
others, whatever the causes, not one women in any one position,
but as a group, we will have an affect on the development of the
law and on judging.

In private discussions with me on the topic of
differences based on gender in judging, Judge Cedarbaum has
pointed out to me that the seminal decisions in race and sex
discrimination have come from Supreme Courts composed exclusively
of white males. I agree that this is significant except I choose
to emphasize that the people who argued the cases before the
Supreme Court which changed the legal landscape were largely
people of color and women. I recall that Justice Thurmond
Marshall, Judge Constance Baker Motley from my court and the
first black women appointed to the federal bench and others of
the then NAACP argued B;gwﬁ.v. Board of Education. Similarly,
Justice Ginsburg, with other women attorneys, was instruméntal in
advocating and convincing the court that equality of work
required equality in the terms and conditions of employment.
Whether born from‘experience or inherent physiological
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differences, a possibility I abhor less or discount less than my
colleague Judge Cedarbaum, our gender makes and will make a
difference in our judging.

Justice O'Connor has often been cited as saying that "a
wise old man and a wise old woman reach the same conclusion" in
deciding cases. I am not so sure Justice O'Connor is the author
of that line since Professor Resnik attributes the line to
Supreme Court Justice Coyle. I am also not so sure that I agree
with the statement. First, if Prof. Martha Minnow is correct,
there can never be a universal definition of "wise." Second, I
Qould hope that a wise woman with the richness of her experiences
would, more often than not, reach a better conclusion. What is
better?

I like Professor Resnik-hope that better will mean a
more compassionate, and caring conclusion. Justice O'Connor and
my colleague Miriam Cedarbaum would likely say that in their
definition of wise, these characteristics are present. Let us
not forget, however, that wise men like Oliver Wendel Holmes and
Cardozo voted on cases upholding both sex and race
discrimination. That until 1972, no Supreme Court case ever
upheld the right of a women in a gender discrimination case. I
like Prof. Carter believe that we should not be so myopic as to

11
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believe that others of different experiences or backgrounds are
incapable of understanding the values of a different group. As
Judge Cedarbaum pointed out, nine white men {(or at least a
majority) on the Supreme Court in the past have done so on many
occasions for different issues. However, to understand takes
time and effort, components not all people are willing to give.
For others, their experiences limit their ability to identify.
Yet others, simply do not care. In short, I accept the
proposition that a difference there will be by the presence of
women on the bench and that my experiences will effect the facts
I choose to see as a judge. I hope that I will take the good and
extrapolate it further into other areas than those with which I
am familiar. I simply do not know exactly what that difference
will be in my judging, but I accept there will be some based on
my gender and the experiences it has imposed on me.

As pointed out by Elaine Martin in her forward to the

.

Judicature volume:

Scholars are well placed, numbers-wise-to begin the
proposition that the presence of women judges makes a
difference in the administration of justice. Yet, a new set
of problems arises for such researchers. Just what is meant
by difference, and how is it measure? Furthermore, if
differences exist, why do they exist and will they persist
over time? .... In addition to these empirical questions,
there are normative ones. Are these possible gender
differences good or bad? Will they improve our system of
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laws or harm it?

In summary, Prof. Martin quote informs me that my quest
for answers is likely to continue indefinitely. 1 hope that by
raising the guestions today, you will start your own evaluations.
For women lawyers, what does or should being a women mean in your
lawyering. For men lawyers, what areas in your experiences and
attitudes do you need to work on to make you capable of reaching
those great moments of enlightment which other men in different
circumstances have been able to reach.?

For me, since Senator Moynihan sent my name to
President Bush in March of 1990, as a potential federal judicial
nominee, I have struggled with defining my judicial philosophy.
The best I can say now four-and-a-half years later, one-half year
since I assumed my responsibilities, is that I have yet to find a
definition .that satisfies me. I do not believe that I have
failed in my endeavor because I do not have opinions or
approaches but only because I am not sure today whether those
opinions and approaches merit my continuing them. Each day on
the bench, I learn something new about the judicial process and
its meaning. I am reminded each day that I render decisions that
affect people concretely and that I owe them constant and
continuous vigilance in checking my assumptions, presumptions and
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perspectives and ensuring that to the extent my limited abilities
and capabilities permit me, that I reevaluate and change them as
circumstances and cases before me require. I can and do, like my
colleague Judge Cedarbaum, aspire to be greater than the sum
total of my experiences but I accept my limitations, I willingly
accept that we who judge must not deny the differences resulting
from experience and gender but attempt, as the Supreme Court
suggests, continuously to judge when those opinions, sympathies
and prejudices are appropriate. There is always danger in
relative morality but since there are choices we must make, let
us make them by informing ourselves on the questions we must not

avoid asking and continuously ponder.
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[This is a very rough draft, with some original handwritten line edits, of a speech that was hastily
typed on a laptop computer prior to delivery. I do not have a final, clean version of this speech. ]

YALE LAW_SCEOOL PREISKEL\SILVERMAN SPEECH
NOVEMBER 12, 1993

Doing What's Right: Ethical Questioné for Private Practitioners

Who Have Done or Will Do Public Service.

I was delighted to be invited to speak to you today. I
have very fond memories of my time at Yale and returning is a
pleasure, particularly when I am given an opportunity to discuss a
topic for which I have a passion: public service, and which, I anm
gratified to see, the Law School has grown to appreciate. My years
here were the transition years away from the social and political
upheavals of the Vietman and the post Kennedy civil rights years.
As a result, although at that time there was a core group of
students involved in public service projects with Legal Aid and
capital punishment cases, the clinical programs were very limited
and the core group very small. I nyself was more involved in
purely academic pursuits with law journals than in public service
concerns. As I have interviewed law clerks this past year,
however, I have been delighted with the expansion in the variety of
clinical programs at the law school -- the Mental Disability,
Immigration, Greenhaven, Prisoner Rights, Homeless Advocacy, and
Housing programs (I'm sure I've missed some and apologize) and I
have also been impressed with the leadership role Yale has taken in
work like the Haitian Refugee project.

Certainly, Yale's faculty has always and does provide
intellectual challenges for its students. For some of us, the
abstract study of law itself is fascinating. Nevertheless, it is

exciting to combine intellectual engagement with social good and I
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appreciate that the culture at the Law School must be much more
stimulating on social issues than it was when I was here. It is
always nice to see change for the better.

In very recent years the law school's leadership role in
supplying our nation with public servants has been particularly
noticeable. Yale has always done so. In my time, we had people
like Cyrus Vance as Secretary of State. Now, however, the Law
School has filled some very visible public positions like the
Presidency of the United States, back-to-back, and the Supreme
Court with its alumni. I am sure the publicity has not harmed Dean
Calabresi's fund raising efforts or diminished the attractiveness
of the law school to potential applicants. It is this very type of
symbiotic relationship between public service and private benefit
that aroused my interest in the topic I have chosen today.

The presence of our alumni in public positions
underscores the fact that individuals with strong intellectual and
income producing capabilities are often drawn to public work and
service. Clearly, there is a drive and need in many such people to
"do good" for others and it is a drive that motivates people to
forego money —-- for the ill-paying scale of public work is
legendary -- and to endure the often disheartening frustrations
occasioned by the 1limited resources generally available to
government legal agencies and public interest law firms to do their
work.

Recognizing the onerous burdens that choosing public

service imposes, I hesitated in raising my topic -- Doing What's
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Right: Ethical Questions for Private Practitioners Who Have Done
or Will Do Public Service." My topic suggests that I am advocating
an additional burdens to an already disadvantaged option and
attempting to undermine one of its very few but very potent
attractions -- the creation of contacts and knowledge which can
later assist in private practice. I certainly do not want to
discourage public work. Nevertheless, newspaper accounts are almost
daily reporting on incidents that not only call into question the
ethicacy of how private industry uses former public employees to
lobby public entities but how public service lawyers exploit'their
former public positions or anticipated future positions to earn
money in their private practice.

The Secretary of Commenée Ron Brown's actions have
starkly illustrated my point. Mr. Brown before leaving his very
prestigious Washington law firm to join the Clinton administration,
wrote to his clients to bid them adeau, In the process he reminded
them of his new appcintment and of the competence of his partnefs
to serve their needs, He also invited them to stay in touch with
him and visit him. Mr Brown has also chosen not to recused himself
as Secretary from involvment in issues that effect companies who
retain his former law firm. As an aside, I might mention that Mr.
Brown's son has been hiréd by a lobbying firm with a clientele
similar to that for which Mr. Brown had worked. Mr. Brown's actions
in protecting his income-producing potential after he leaves the
government has been very direct and well publicized. I do not

address here any potentially illegal actions 1like the recent
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Justice Department's investigation of Mr. Brown about an allegation
that he has accepted payment in return for attempting to influence
US policy on Vietman. That type of conduct is clearly controlled
by legal standards. My focus ius not what is already within the
law, although I will allude to it in order to mark our starting
point, but my question is where should we place the ethical line at
which self-promotion for future benefit should be placed.

We should be careful in judging Ron Brown because he may
simply be unapologetic about a reality that is an integral part of
public service. In fact when questioned about his lobbying during

his confirmation hearings, he off handedly retorted that it only

proved he was an effective advocate. The major elect of New York

city, Rudy Guiliani, a former US Attorney was hired by three laws
firms after his initially failed run for major four years ago. The
three law firms paid him and an assistant about half a million

At none of the firms did he generate

mAax
that much in client billing and thiskéccoun§¥ for his leaving two

However, it was an interesting investment for the

dollars a year to join them.

of those firms.
law firms that are not lobbyist in the Washington sense and also
unquestionably a very generous perk of public service for Mr. Rudy

Guiliani when he had to make a living in the private sector.

Similar to the major-elects story, when Robert Abram attorney

general of NYs decided to leave public service after more than two
decades, he was hired by one of the premiere law firms of NYC to
develop business with the former Soviet Union countries. Now, Bob

Abrams for the last eight years has run a state office and prepared

a failed campaign for the Senate. I'm impressed that he had the
time to develop skills and contacts with the former eastern bloc.
These are very direct examples of how public service is

exploited in private practice. Some of
CLINTON L I BRARY DhoY2R Ry want to argue that
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these examples are titilating but that they should not drive the
discussion of ethical rules because this level of benefit from
former public service is 1limited to just a few, elite public
officers. To the extent that common ggx%%'can exploit their former
positions, well, there generally are laws which control those
situations. For example, President Clinton has passed an
executive order thathgaecutive aides must commit to not lobbying

before government agencies which they supervised for five years.

SImilarly, most goverhment agencies in most cities and states bars,/ﬁa/

lawyers from working before the agency that had employed them,fesr
at—least—two—vyedar. However, these rules simply address the more
blatent forms of exploitation of public service. They do not

address the more subtle forms.

For those of you who may not realize it, government
agencies like Legal Aid societies, United States Attorneys Offices
and District Attorneys offices oﬁ;gﬁ forge personal relationships
that exist for 1lifetimes and those relationships influence
appointments to other government jobs as well as the swapping of
business in private practice. This is contact building at its best

and most subtle because it doesn't implicate lobbying but it does

wfolve.
imﬁ}{?ate private gain.

I draw on a personal example to illustrate my point and

to underscore that this subtle exploitation of past public service

2 . . g wit, , ostf
is 1mportanee—tq&the individaul
7 1 N
involved @n&L—to our society.in—generuiT-ANML=EQE§2§EEEEEE:E£§:7

important. As you know, I started my legal career with Robert
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Morgenthau office, Manhattan's District Attorney¥ officer When I

left there I went into private practice. I did not practice
criminal 1aw%¥;m1yéﬂi/c’lh not have the opportunity there to exploit the
knowledge of criminal law and the criminal justice systemﬂa-f"—/

714 Aced”

Nevertheless, myEtssociation with Mr. Morgenhau did assist in my 47,ﬂ_¢
appointment while in private practice to serve on a number of

public committees -- the NYC Campaign Board, the New York State
Mortgage Agency Committee, the Governor's task force of race and
cultural relations, and on PRDLEF, The work for the DA"s office

we
in combination of the presitge of my partnership in a firm that

specialized in international busiess law made me an attractive/i
“ Pt Tyrls G Ogprrrz
candidate for public service on box‘%‘c{; of direoters 7 I 7?:(ook /”

personal pride that I never attempted to draw on my work for these
gﬁ;jagfs/mto generate work for my firm. I never accepted
appointment to a committee involved in any of my firm's
specialities and I did not have my partners try to develop new
business in the public service areas in which I was involved.
Needless to say, some of my partners felt that my decision‘# we—ax% a .
bit counter HBA4AIY For then and somewhat burdensome.for—the—firu
My contributions of time to public service was obviously at the
expense of my firm. ﬁDespite a standard that most lawyers do not
adhere to, I am not pristine and do not intend for you to conclude
so. When Senator Moynihan's committee reviewed my qualifications
for the federal bench, they spoke to all of the people I servedAgﬁ
these various boards wdtir. Equally significant, all these people -

- participants in the public service arena -- in turn were friends
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with the people who sat on the Senator's committee--those people

too were public interest veterans. Who knows w;b:e., who knows who?

Now, there is nothlnngrorfq/; in people who know you giving
recommendations. I suspect almost everyone would agree. However,
remember that in private practice this process resulted in my being

able, for a very personal gain, to exploit my public service to get

a very att-actlve Job7 The proc@??patronage appointments in
government is well known as is the ills it occasions. But, is the

sublte benefit of having people know you who are influential %m%
less dangerous than direct patronage‘? Is the most qualified person m,,/ézm
the one who knows the dec151oz ;\a/)?é(rs/{mqgg impressed them for s 4
whatever reason? How does the really smart lawyer with
extraordinary legal skill egqualize the field and get selected on

merit? Now, like with all these issues, the question gets fudged

and lost in the quagmire of how do you define "qualified." Some

would say that an individual whose talent hasn't come to the
attention of others may not have all the necessary skills for a

public position. But this type of answer begs the questron and

0 shoudd e Sﬁou/ﬂ/ :

doesn't address how one could){minimize influence. /‘ Assuming Lo

obviously, however, that one has accepted the proposition that the /}L D

influence of who you know is an ill, how do you control it?

o po A
most governments and good government

groups have <centered their attention on controlling the
contributions of special interest groups, generally businesses and
corporations, to political campaigns and in limiting the lobbying

efforts of former public employees immediately after they leave
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office. For example, we have.the Federal Elections Law and many
states, and cities, including New York City have passed
comprehensive laws not just limiting contributions to campaigns but
imposing extensive reporting requirements about both expenditures
and contributions. We have federal laws on lobbyist reporting
their work and contributions and on elected officials accepting
payments or benefits from lobbyist. All the complicated and
extensive ethics and conflict laws and regulations, however, are
generally not enough fully to address the subtle forms of public
service exploitation in private practice.

I will be drawing many examples brought to my attention on
this issue by my prior service on NY City's Campaign Finance Board.
I was a founding member of that Board and participated in
formulating NYCity's comprehensive regulations on campaigns. I
served on the Board with pride until my appointed to the bench.
NYCity's campaign rules have been praised and touted as examplery
by many good government groups. My experience on this Board taught
me some VvVery important lessons. No matter how stringent and
detailed your rules might be, those intent on evading them will
manage to find a way and those intent on breaking them will. For
example, NYC's campaign law limits not just contributions to but
expenditures by campaigns. Exempted from the campaign expenditure
limit are those expenses related to complying with the law. In this
last election in NEw York City, Mayor Dinkin's campaign was
investigated because they attributed to this exemption a very high

percentage of the salaries of some of their most costly campaign
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workers, like the Campaign Manager. Now I was not a member of the
Board during this investigation and am only relating what I have
read in the papers, but the Board disallowed these deductions and
fined the Dinkins campaign over a guarter of million dollars for
false reporting. This is not an insignificant amount when your
limit for the entire campaign cycle is only about, if I recall
correctly, 4mil, and you are in the last week of a close race. The
Board has announced that it is now thinking of passing a rule that
would limit the campa%Tg/laﬁZ?ompliance exemption to 15% of total
expenditures. Again, I do not suggest that the Dinkins campaign

J(/nf’(m‘i/)’ . . .
/" sbroke the law, I simply point out that for every ethics rule some

K

one will seek a way around it.

Ethical rules by their very nature are generally self-
regulating. Few organizations or agencies have the resources to
investigate fully the panoply of ethical violations that arise. The
rather limited success of bar associations in.‘monitoring our
profession is a testament to this failure. Just last year, New
York State's insurance reimbursement to victims of legal
malpractice totalled over, I believe, 10 million dollars.

Thesebent—to-break—ethical-guidelines are rarely caught. —
Now, influence peddling is rarely committed to writing or visible.
While on the City's Campaign Board, I was disappointed to learn
that a partner in a major City law firm had arranged to have a
number of his partners give contributions to a campaign and then

had the firm reimburse the partners for the1r outlay. Our Boradts—

5b€3w limited the contributions a partnership or a corporation could

VA
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make, therefore, by having the individual partners write checks,
the firm's contributions limits were ignored. The law firm was
investigated by the NY CIty District Attorney's office and
ultimately reached an agreement where it was not prosecuted in
exchange for paying a fine of over 100, 000. Now, at moments I
wasn't sure whether I was disappointed because members of our bar
were implicated in a charge of intentionally seeking to violate
laws or whether I was disappointed that they were so ignorant in
how they went about their actioné. Issuing their partners back-to-
back checks for contributions given to the campaigns seemed rather
unsophisticated. The episode, however, made me realized that it
would have taken very little for the firm to evade the law, it
simply could have waited until the end of year and silently
incorporated contributions into its compensation calculations for
its partners f%/HZ#ﬁ .

Well do these limitations iéxethical rules suggest that
we shouldn't have them? Absolutely not, despite the burdens
imposed by such rules and even in the face of their non-enforcement
history, ethical rules set the parameters of what we as a society
find acceptaﬁle. In all human pursuits, we have to rely on the
good will of the participants in our endeavors. No one has the
resources to enforce all lawvs. By having rules,h$gygyimulate
discussion and we stretch ourselves to improve our commitments to
our goals. Accordingly, I excuse my selection of my topic today by
pointing out that the rules I ask you to think about are not

intended to scare you away from public service. Neither do I
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believe the rules should be thought of as burdens on public
service. Instead, I encourage you to accept the consideration of
them to inform your conduct as you make choices in the future of
what limits you will set upon yourselves when you leave public
service and begin earning a living.

Among the campaign promises that President Clinton has
had difficulty in achieving, has been in honoring his commitment to
pass ethical rules for his administration which would be the most
exacting of their kind. Now, the President has passed rules which
are much more comprehensive than his predecessors. Nevertheless,
with many private business candidates indicating they could not
accept a place in his administration if the broad rules he
originally proposed were passed, President Clinton had to reduce
the scope of his rules. SO, from an original proposal that would
have barred an administration employee from lobbying for five years
before any federal agency, the new executive order he passed bars
lobbying only from those agencies an indiﬁidual supervised. The
rule, however, does not prohibit the aide from working for an
organization that does lobby in this way, but only limits his or
her personal lobbying efforts. The way around this rule is self-
evident. As the NY times observed "remote control" 1lobbying is
almost impossible to detect and can be done without violating the
letter of the rule, although it might violate its spirit. For
example, the rule does not appear to prohibit a former agency

employee from explaining to a colleague how the public aspects of

his former agency operate.
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Not just 1lobbying is controlled by regulation for a
period of time but other typical rules bar lawyers from arguing
cases or handling cases before agencies they have worked with for
a period of time. However, just like remote control lobbying, this
rule does not control the influence and benefit of not who you know
but what you know about government regulations and rules. Although
Most government rules bar appearance before an agency for a period
of time, the rule doesn't bar the attorney from giving clients
legal opinions or from exploiting the special knowledge imparted by
working in any area of the law while in public service. This may
account for why so many lawyers who practice tax law were IRS
agents. Recognizing that particularly for lawyers their is an
advantage solely in specialized knowledge, should we be limiting
their ability not just to practice before an agency but to practice
in an area at all for a periocd of time? How long is enough?
Should time measure it or if not, what circumstances. Do we
consider evening the playing field by Kkeeping a player out all
together. Now, there is the argument that a public service employee
was disadvantaged by poor pay for a period of time, and should not
be kept from making a living for a longer pefiod. However, the
presumptions of that argument may be changing in our society. With
the recession, for example, many mayor law firms have reduced their
staffs. With that reduction has come a very talented pool of
individuals to the public world. But there as well, jobs are
limited and can one, in a recessive economy, really say that anyone

who has had a job at all is "disadvantaged" because pay is low? I
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doubt the unemployed lawyers out their would agree.

Well, what is wrong with special knowledge about a field?
In a vacuum, nothing, but where does the possession of that
knowledge unfairly disadvantage an opponent and isn't the public
weal harmed when those who have served it, denigrate it by
manipulating it. I venture no opinion on right or wrong here, I
simply raise the guestion and ask whether recognizing the question,
the bars in private praction should be broader than they now
are. Should you bar lawyers from practicing in their specialty?
Should that bar be total for the government entity with which an
attorney worked so that the lawyer shouldn't work for a firm that

does practice before that agency? How far the bar?

and, what do we do about sublte influence. There are
many. government entities, for example, who now put out their legal
work for bidding.' Yet, lawyering is a service which has very
little objective criteria for measurement, You can ask a law firm
how many cases have you handled in this area of the law but the
inquiry has limited value because it tells you nothing about the
complexity or guality of the cases handled. I can assure you that
multimillion claims are often less complex than the habeas cases
that come before me. Thus, bidding has its disadvantages for the
public weal and in any event, it is not a fool proof way of
controlling influence. Who gets invited to bid sometimes depends
on who know who and knowledge imparted between friends on how to
attractively structure a bid is valuable information. Finally, in

close bids, a former agency employee whose talent is known, still
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has an advantage. Is there something wrong is giving or selecting
a friend whose work we know to be good something bad? Why do we
usually say no. Most lawyers send work to law shcool friends and
for sure, lawyers often send work to people they worked with in
public service. Do we control that -- how? Should we bar it?
Should we have rules requiring that people on selection committees
for granting jobs or appointments never review the applicatiod/of
friends. Should you reguire selection committee#ﬁ to set forth
their prior experience with an applicant who they are proposing.
Should you require selection committee members Eﬁégﬂqz;olving aﬁ%;z
themselves at all in a process in which they know a lead contender?
How do or do you want to make up for personal knowledge gained
rdﬂé, A&&Udafémq4Z2

through public service. When and where? 'A?aéf/y
7Y

431%4
I started my saying that I was a proponent of public

service. Doing good for people is generally the highest reward of
public service. It would be naive and disingenuous for anyone to
argue that all use of the knowledge and contacts developed in
public service should be outlawed. Use of public service in private y
practice is not and should not be a "dirty" thing. As I explained
earlier, while at Yale, I went through a fairly traditional career
- I did journal, I worked for a big law firm, I was interviewing
till almost the end exclusively with firms. Fortuitously, one
evening I was leaving the library when I smelt food in a conference
and I walked in. A panel on public service job alternatives was
going on and Robert Morgenthau, the DA of Manhattan and former US

ATTorney of the Souther District of New York was speaking. He was
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describing the work of his office, and at the end of his speech in
which he had touted the importance of the work, its challenge, etc,
he said to the group that he could promise anyone that came to work
for him the greatest amount of responsibility and the power to
exercise it in cases at an earliest point of our careers. He
predicted that it would be years before anyone who left his office
Qould be given as much responsibility and no other lawyers out of
school would be given comparable experience. Having just spent a
summer working in a big and famous law firm, and having watched a
seventh year associate worked almost 52 hours straight on a
temporary restraining order and then seeing the partner briefed for
an hour argue the case, Mr. Morgenthau convinced me I was on the
I spoke to him that night, interviewed with him the

wrong track.

next day and he invited me to NY. I went and at the end of the

day, he offered me a job, I thi%%g; it and have never regretted the
nus oy :
e ha¥’led to ny doing the best job any

decision.

lawyer could ever have--being a judge, and particularly a federal

ﬁﬁ;i Bob ﬁg;genthau didn't tell me was that the alumniﬂzggﬁﬁﬁy

his employment populated all levels of government, that my co-

workers over time would rise to high levels of government and that

the friendships I formed in my work in his office and by my

\\\\\__Eifociation with him would be important the rest of my life,f This

is important for you to know and what is equally important to

appreciate is that the process has great value. Part of that

process, however, is recognizing that we should not abuse it and

should, as part of our commitment to our ideals, strengthen by
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thought and discussion the close questions. I hope you are not
disappointed b{(ﬁgt presenting a detailed ethics proposal. I did
not do so because groups like Common Cause spend their time
developing those proposals and they are a better source for
specific ideas. My intent was to stimulate your thought about
these issues and to invite you to give them thought as you choose

among your career options now and later in your lives. Thank you

for having me.

I need only point to the heart breaking example of Elizabeth -
Holtzman, the former Congresswoman who rose to stardom during the
Watergate Congressional investigation and who is soon to be former
Comptroller of the city of New York. Ms. Holtzman's political
career of twenty-five years has been halted by the taking of a
political contribution from a bank whose affiliate was actively
seeking and subsequently was granted by Holtzman's office a
significant part of the city bond business. There are many
questions concerning the Holtzman sitﬁation and I do not mean to
imply that she violated any laws or even any ethical rules, but I
use her example only to suggest that the fine line between public

service and private interest is always a close one.
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WOMEN LITIGATORS DISCUSS BATTLING BIAS IN COURTOOM
By Edward A. Adams

ON WEDNESDAY, during a trial before Manhattan federal District Court Judge
Sonia Sotomayor, one witness referred to another witness - a woman in her 30s -
as "little girl.™

Judge Sotomayor, who describes herself as someone who likes to take charge of
the courtroom, considered telling the witness to use a more appropriate
description, but she decided it was a matter for the lawyers to handle.

During cross-examination, counsel used that description, said by a witness
brought on by opposing counsel, to benefit his client. "If I went with my
ingtincts, I would have deprived [the client] of that opportunity," the judge
told the audience at a two-day program on "The Woman Advocate" which began
vyesterday at the Grand Hyatt.

The conference, sponsored by the American Bar Association Section on
Litigation and Prentice Hall Law & Business, highlighted the difficult
decisions that female litigators and judges make each day in courtrooms around
the city.

The audience of approximately 600 women and a handful of men were told that
while women have made great strides in the legal profession in recent decades,
women constitute only 16 percent of the profession. In the courtroom - where
stereotypically male characteristics of dominance and aggression remain
prized - being an effective representative of the client without being viewed
as too aggressive is a difficult balance, said panelists.

Janet S. Kole, a partner in Philadelphia’s Cohen, Shapiro, Polisher,

Shiekman & Cohen, said that during a pretrial conference, a judge in a
Philadelphia County Court greeted her by kissing her hand and saying "So how
are you, little lady?"

"It was clear to me it was a put-down in front of my opposing counsel," said
Ms. Kole. Instead of commenting to the judge at that moment, she put her
strongest witness on first to "show I‘m not a wimp."

Correcting lawyers or judges on their use of characterizations like "little
lady" or "Miss" - a subtle but common form of gender bias - varies depending on
the circumstances, said panelists.

Certainly, if the case itself involves gender issues or the references harm
your client, the lawyer needs to speak out. If the problem persists,
particularly if the offender is a judge, the lawyer needs to build a record for
appeal. But panelists conceded that few decisions have been reversed because
of a judge’s gender bias.
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If the bias is directed against the lawyer, consideration must be given td
whether speaking out will harm the client, said several panelists.

Correcting a judge or opposing counsel in a "soft" way, with humor or
flattery, is one approach, said panelists. "Even though I know a lot of the
fauning is because 6f my position, you can’t avoid liking your ego being
stroked, " said Judge Sotomayor.

The timing of a complaint also is important. Female attorneys should
remember that after a decision has been reached in a case, there is nothing
wrong in saying something to a judge who made biased comments, said Judge
Sotomayor.

Other members of the panel were Janet Benshoof, president of the Center for
Reproductive Law and Policy; Lawrence J. Fox, partner at Philadelphia’s Drinker
Biddle & Reath; Susan M. Karten, parter at Castro & Karten and Elizabeth M.
Schneider, professor at Brooklyn Law School.

Survey Results

The sexes agree that a lawyer’s gender makes a difference in the courtroom,
but differ dramatically on what that difference is, according to a survey of
700 members of the ABA litigation section discussed yesterday.

Sixty percent of respondents said they believe male and female attorneys
behave differently before a jury, while 57 percent said the sexes behave
differently before a judge.

Almost half of female lawyers (47 percent) said women are less aggressive than
their male counterparts in a jury trial, while only 22 percent of male lawyers
agreed with that statement.

On the other hand, 16 percent of the males said women attorneys are harsher
than males in a jury trial, while only 3 percent of women agreed.

and 19 percent of men said women use their femininity with the jury, while
only 3 percent of women agreed. About 22 percent of women attorneys said male
lawyers "buddy up" to a male judge, while only 1 percent of male lawyers pled
guilty-as-charged.

4/2/93 NYLJ 1, {(col. 1)
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EURQPEAN AMERICAN BANK, Appellant,
Y.
Dolores BENEDICT, a/k/a Dolores Cogliano,
Appellee.

94 CIV. 7110 {SS).
United States District Court, S.D. New York.
July 17, 1995.

Helfand & Helfand, New York City, for
appellant; Bruce H. Babitt, of counsel.

Finkel Goldstein Berzow & Rosenbloom, New
York City, for appellee; Neal M. Rosenbloom,
Gary L. Selinger, of counsel.

AMENDED OPINION AND ORDER [FN1]
SOTOMAYOR, District Judge.

*1 European American Bank ("EAB* or
“appellant”) appeals from an Order dated July 21,
1994 (the "July Order®) by the Honorable Francis
G. Conrad of the United States Bankruptcy Court
for the Southern District of New York. Pursuant to
Fed.R.Civ.P. 60(b) and Fed.R.Bankr.P. 9024, the
July Order vacated an earlier Order of the
bankruptcy court dated March 11, 1994 (the "March
Order”), which had extended EAB's time to file a
complaint against Dolores Benedict (“Benedict® or
"appellee”)  declaring  Beaedict's  guarantee
obligation to EAB nondischargeable under § 523 of
the Bankruptcy Code (11 U.S.C. § 523). [FN2] In
addition, the July Order barred EAB from
prosecuting a complaint objecting to Benedict's
discharge or to the dischargeability of the
obligation, and discharged appellee’s obligation to
EAB. For the reasons discussed below, I affirm the
July Order of the bankruptcy court,

BACKGROUND

At issue in this appeal is whether EAB is barred
from challenging the dischargeability of a loan it
made to appellee’s company, Cogliano Benedict
Photographics Inc., which loan Benedict personally
guaranteed. Benedict filed a Chapter 11 bankruptey
petition on April 13, 1993; the deadline to file
complaints objecting to the discharge of debts under
§ 523(c) was set for August 23, 1993, Dehts set
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forth in § 523(a), including debts for fraud, are
excepted from discharge in bankruptey.  Section
523(c), however, specifies that some of these
nondischargeable debts, including debts for fraud,
will be discharged unless the creditor timely
requests the bankruptcy court to determine the
dischargeability of the debt. In order to conduct
discovery to test whether Benedict had procured the
loan fraudulently, EAB timely moved to extend its
time to file a complaint under § 523(c). The
bankruptcy court granted a 30-day extension.

On or about September 1, 1993, appellee
coaverted her Chapter i1 case to one uader Chapter
7. The conversion notice to creditors indicated that
the new deadline under Bankruptcy Rule 4007(c) for
the filing of complaints to contest the
dischargeability of debts was January 10, 1994,
(EN3]

EAB maintains that despite its repeated attempts
from September through November 1993 to obtain
documents and examine appellee, Benedict refused
to comply with EAB’s discovery demands. EAB
moved on November 18, 1993 to compel discovery
and to require Benedict's attendance at a Rule 2004
examination, or altemnatively, to dismiss the
bankruptcy case (the "November Motion”). The
motion's return date was set for December 20,
1993, three weeks before the January 10, 1994 Rule
4007(c) deadline. At the request of Benedict's
counsel, however, the return date of the motion was
adjourned until' February 7, 1994. EAB did not
move for an extension of time to file its complaint
objecting to the dischargeability of the debt owed to
it.

On January 11, 1994, the day after the 4007(c)
deadline passed, appellant and appellee met.
Benedict agreed to reaffirm EAB's debt under §
524(c) (the “Reaffirmation®), and stipulated to
extend EAB’s time to object 1o the discharge of its
debt should she later rescind the Reaffirmation (the
“Stipulation®). Upon being advised of the
Reaffirmation, the bankruptcy court scheduled a
hearing for February 7, 1994, later adjourned to
March 3, 1994. Afier holding a Reaffirmation
Hearing of the nonrepresented debtor, Judge Conrad
indicated, without specifying his reasons on the
record, that he would not approve the Reaffirmation
or Stipulation. He also asked whether a meeting of
creditors had been held and whether the 60 days had
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expired with respect to objections to dischargc.
EAB's counsel replied, "It will expire, 1 believe,
next week sometime.” (Tr. March 3, 1994 at 3).
Judge Conred directed EAB's counsel to submit an
order extcnding EAB's time to file a complaint
under § 523 through June 20, 1994, and signed the
Order on March 11, 1994,

*2 Appellec thereafter obtained new counsel, who
objected to the March Order, contending that it was
untimely as it was entered after January 10, 1994.
New counsel moved to have the March Onrder
vacated as it was signed under a mistske of fact. In
addition, appellee rescinded the Reaffirmation and
Stipulation. At a hearing held on June 28, 1994,
Judge Conrad agreed that he had signed the March
Order extending EAB’s time to file a complaint
under the mistaken impression that the deadline for
filing had not already passed. On July 21, 1994,
Judge Conrad vacated the March Order pursuant to
Fed_R.Civ.P. 60(b) [FN4] and ordered EAB not to
file and prosecute a complaint objecting to
appellee’s discharge or the dischargeability of the
obligation. In so doing, the bankruptcy court
rejected EAB's argument that its motion lo compel
discovery should have been deemed a motion to
extend time under 4007(c). This appeal followed.

DISCUSSION

This court has jurisdiction to hear this appeal from
the bankruptcy court pursuant to 28 U.S.C. §
158(z). Om an appeal from an order of the
bankruptcy court, the bankruptcy court’s legal
conclusions are reviewed de novo and its findings of
fact are sccepted unless clearly erroncous.  See,
e.g., In re Manville Forest Products Corp., 896
F.2d 1384, 1388 {2d Cir.1990).

Appellant srgues that the bankruptcy court erred
in two ways: first, by reading EAB’s November
Motion to compel discovery as not including a
motion to extend the Rule 4007(c) deadline; and
second, by refusing to recognize the Reaffirmation
and Stipulation agreed to by the partlcs. and later
rescinded by appellee.

1. EAB’s November Motion
EAB argues that a request for an extension of lime

to file a § 523 complaint was implicit in its
November Motion to compel discovery, because its

ﬁme i

neced  for additonal time in which to secure
documents and conduct a § 2004 examination should
have becn apparent to the bankruptcy court.
Benedict responds that the bankruptcy court could
not have construed the November Motion as a
request for an extension to file a complaint, because
a request for a 4007(c) extension must be explicit.

EAB relies on In re Sherf, 135 B.R. 810
{Bankr.5.D.Tex.1991) and In re Lambert, 76 B.R.
131 (E.D.Wis.1985), for its position that the
bankruptcy court should have construed the
November Motion as implicitly including a motion
for an extension of time; -Beaedict relies on In re
Keanerley, 995 F.2d 145 (9th Cir.1993), to counter
that position. These cases are not binding authority
on this court, although they are apparently the only
precedent that discusses whether motions that do not
explicitly request extensions under Rule 4007(c)
may be construed as including such requests.

In Sherf, 135 B.R. 810, creditors filed an
“objection” to dischargeability, which was sarved on
the debtors. Thereafter, the clerk’s office informed
the creditors that they needed to file a complaint
objecting to discharge, not merely an "objection.”
The creditors then timely served a complaint
objecting to debtor’s discharge, but neglected to file
the complaint properly because they did not obtain a
separate case number or pay a filing fee. The
creditors were not informed of their mistakes until
after the Rule 4007(c) deadline. The bankruptcy
court held that a pleading filed before the Rule
4007(c) bar date that puts the debtor on notice as did
the creditor’s “objection” could be treated as a
motion to extend time for filing a complaint. 135
B.R. at 815.

*3 Unlike the “objection” and the served but not
filed complaint in Sherf, however, the November
Motion to compel discovery here did not meation

the filing of a complaint under § 523, nor did it

even mention objections to discharge or
dischargeability. The November Motion did not
give any notice to appellee or the court as did the
objection and the actual complaint served but not

filed in Sherf.

In the second case relied on by appellant,
Lambert, 76 B.R. 131, creditors moved the
bankruptcy court for relief from a stay to permit
them to pursue misrepresentation claims in state

Copr. ® West 1997 No claim to orig. U.S. povt. works
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court. Included with the motion for termination of
the stay was a copy of a complaint the creditors
intended to file in state court. The court construed
the motion for relief from a stay as one for an
extension of time for filing & complaint lo determine
dischargeability of a debt and allowed the state court
action to proceed. In upholding the ruling by the
bankruptcy court, the district court noted that the
order was "consisteat with the principles behind the
bankruptcy law, which preclude a debtor from
escaping liability for frauduleat actions.” 76 B.R.
at 132. The district court discussed no caselaw in
its decision, and the decision was not appealed to the
Seveanth Circuit.

The Ninth Circuit, however, criticized Lambert in
Kennerley, 995 F.2d 145. In Kennedey, the
bankruptcy court had barred a fraud action from
proceeding against the debtor because the credilor
had failed to file a timely complaint of
nondischargeability, and the district court had
reversed the bankruptcy court's order. The Ninth
Circuit reversed the district court, rejecting the
creditor’s argument that his motion o hift the
automatic stay should be considered a motion to
extend the deadline under Rule 4007(c). Quoting
what it termed the “well-reasoned decision” of the
bankruptcy court, the Ninth Circuit emphasized, *
*[Creditor’s] motion for relief from the automatic
stay did not request an extension of the deadline; it
did not mention the deadline’.... In fact, the motion
does not even meation Rule 4007 or § 523(c).” ld.
at 147. In addition, the Kennerley court noted that
Lambert conflicts with Ninth Circuit caselaw, which
strictly construes Rule 4007(c}. Id.

[ am persuaded by the reasoning in Keanerley.
Like the motion in Kennerley, EAB's November
Moation did not request an extension of the
dischargeability bar date, nor did it meation Rule
4007 or § 523(c). The bankruptcy court had no
cause to scrutinize the November Motion lo
conclude that EAB might be asking for other forms
of relief it had pot requested, given the specificity of
the notice of motion, which reads in part:

NOTICE OF MOTION FOR AN ORDER TO

COMPEL DISCOVERY AND REQUIRE

DEBTOR’S ATTENDANCE AT

EXAMINATION AND/OR IN THE

ALTERNATIVE TO DISMISS THE DEBTOR’S

BANKRUPTCY CASE '

PLEASE TAKE NOTICE that upon the annexed
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motion (the "Motion™) and proposed order of
European American Bank ("EAB™) by its counsel,
Helfand & Helfand, will move this court ... for an
order pursuant to Rule 45 of the Federal Rules of
Civil Procedures [sic] made applicable by Rules
2004, 2005 and 9016 of the Federal Rules of
Bankruptcy Procedure, to compel the debtor to
permit discovery and require the Debtor to appear
and be examined and/or in the sfternative to
dismiss the Debtor’s bankruptcy case pursuant to
Bankruptcy Code § 707(a)(l) and Bankruptcy
Rule 2003.
*4 Given the particularity of this notice of motion,
EAB's contention that the bankruptcy court should
have assumed that the motion sought an exteasion of
time to object to dischargeability is unreasonable.
Moreover EAB, a bank represented by counsel, had
brought a specific moticn for a deadline exteasion in
the superseded Chapter 11 case; Judge Conrad had
no reason to believe that EAB would not do the
same in the Chapter 7 action, if EAB was seeking
that relief. Finally, the November Motion was filed
approximately seven weeks in advance of the
4007(c) deadline; there was no reason for the
bankruptcy court to think that counsel for EAB
would not subsequently file a imely motion for an
extension if it perceived a need to do so. See
Kennerley, 995 F.2d 145, 147 (Sth Cir.1993)
(creditor's motion for relief from automatic stay
should not be considered a request for an extension
of the deadline; “[a]t the time the motion was filed,
the deadline was some six weeks in the future, and
plenty of time remained for [creditor] to file a
timely dischargeability complaint™).

The Ninth Circuit’s reasoning in Kennerley is also
consistent with the conclusion of other circuits that
have held Rule 4007(c) to be a strict statute of
limitations. See, e.g., In re Themy, 6 F.3d 688,
689 (10th Cir.1993) (Rules 4007(c) and 9006(b)(3)
“prohibit a court from sua sponte extending the time
in which to file dischargeability complaints™); In re
Alton, 837 F.2d 457, 459 (11th Cir.1988) ("There
is 'almost universal agreement that the provisions of
F.R.B.P. 4007(c) are mandatory and do not allow
the Court any discretion to grant a late filed motion
to extend lime to file a dischargeability complaint.’
") In = Pratt, 165 B.R. 759, 76l

(Bankr.D.Conn. 1994).

[ too find the “strict statute of limitations" view of
Rule 4007(c) to be consistent with the language of
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the Rule and its legislative history. The current
Bankruptcy Rules, promulgated in 1983 and
ameaded thereafter, eliminated the discretion of the
bankruptcy courts in setting dischargeability
deadlines. For example, former Rule 409(a)
provided that the bankruptcy court set the deadline
for filing a complaint objecting to dischargeability
“not less than 30 days nor more than 90 days after
the first date set for the first meeting of
creditors....” Current Rule 4007 removes the
discretion of the bankruptcy court by statutorily
fixing a 60 day period to file dischargeability
complaints. In addition, the bankruptcy court’s
discretion 10 extend deadlines also has beea
eliminated: Former Rule 409 provided that the
bankruptcy court "may for cause shown, on its own
initiative or on application of any party in tnterest,
extend the time for filing a complaint objecting to
discharge.” Curreat Rules 4007 and 9006 eltminate
the court’s authority to extend deadlines sua sponte;
Rule 4007(c) provides that, in order to extend the
bar date, *[t]he motion shall be made before the
tine has expired,” and Rule 9006(b)(3) provides
that ealargement of time under 4007(c) may be
obtained “only to the extent and under the
conditions stated in those rules.® See, e.g., In re
Klein, 64 B.R. 372, 374-75
(Bankr.E.D.N.Y.1986).

*5 While the limitations on a court’s ability to set
and extend deadlines does not directly address
sppellant’s argument that its November Motion
should be construed as including a request for an
extension, | agree with the reasoning in Kennerley
that a broad reading of the November Motion that
would construe a motion to compel discovery as a
motion to extend the deadline for filing a
dischargeability complaint would be inconsistent
with the overall strict interpretation which should be
accorded to Rule 4007(c). [FN3]

Appellant further argues that the bankruptcy court
should have extended the dischargeability complaint
deadline under its general authority granted in §
105(a) of the Code, which allows the court to act to
prevent an abuse of the bankruptcy process.
Appellant relies on In re Greene, 103 B.R. B3
(8.D.N.Y.1989), aff'd without opinion, 904 F.2d
34 (2d Cir.1990), cert. denied, 498 U.S. 1067
(1991), in which the district court upheld the
bankruptcy court’s use of § 105(a) to extend the
deadline for objections to dischargeability. The
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facts in Greene, however, are decidedly different
from the situation here.

The Greene court extended the filing deadline for
a creditor who was neither included on the creditor
list nor had actual notice of the bankruptcy, unlike
EAB, who was properly notified of appellee’s filing
of bankruptcy. Moreover, the Greene court was
persuaded that the appellants before it were not
honest debtors, but rather, had attempted to use the
process “for purposes other than 2 good-faith effort
to secure a fresh stant.” [d. at 88. Here, on the
other hand, despite repeated cries by EAB of foul
play on the part of appellee, Judge Conrad stated
when granting appellee’s motion to wvacate the
March Order, "The facts here cannot lead me to the
conclusion that counsel for the bank has made here,
that the Debtors have some sort of unclean hands.*
Tr. June 28, 1994 at 26. As the distnict court is
bound to the bankruptcy court’s findings of fact
unless they are clearly erroneous, see, e.g., In re
Manville Forest Products Corp., 896 F.2d 1384,
1388 (24 Cir.1990), I accept Judge Conrad’s finding
of the lack of bad faith on the part of appellee.

EAB further argues that its earlier deadline
extension in appellee’s Chapter 1l case and its
discovery requests put Benedict on notice that EAB
intended to object to the dischargeability of the
obligation owed it. I is important to bear in mind
that notice is not the only purpose of the Bankruptcy
Rules. [Instead, the Rules are intended 1o serve other
goals, among them, “the prompt closure and
distribution of the debtor's estate,” Pioneer, 113
S.Ct. at {495, and the promotion of “the expeditious
and efficient administration of bankrupltcy cases by
assuring participants in bankruptcy proceedings
*that, within the set period of 60 days, they can
know which debts are subject to an exception to
discharge,’ * Rockmacher, 125 B.R. at 384 {quoting
In re Sam, 894 F.2d 778, 781 (5th Cir.1990)).
While the operation of the Rules may lead in some
cases to harsh results, °*[t]he bankruptcy system
simply could not operate if every deadline, which by
its nature can cut off someone’s lawful rights, could.
be contested on equitable grounds.” In re Collins,
173 B.R. 251, 254 (Bankr.D.N.H.199%4).

2. Rescission of Reaffirmation and Stipulation

*6 EAB also argues that the Bankruptcy Court
acted arbitrarily in overlooking the Reaffirmation
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and Stipulation entered into by the parties on
January 11, 1994, the day after the deadline passed
for EAB to file an objection to appellee’s discharge
or the dischargeability of debis owed it. In the
Stipulation, appellec agreed to extend EAB's time to
object to dischargeability should she rescind the
Reaffirmation. Benedict later rescinded both the
Reaffirmation and Stipulation.

EAB's argument is specious. It provides no legal
authority for the novel proposition that litigants,
through a stipulation, can bypass a court’s exercise
of its obligation to decide whether causc exists to
extend a statutorily controlled deadline. See, e.g..
In re Sayder, 102 B.R. 874, 875
(Banks.S.D.Fla. 1989) ("[T]his court will not permit
litigants to bind this court, by bargaining for delay
beyond that specified by the Rules and the Code®).
Judge Conrad did mot abuse his discretion by
refusing to recognize the Stipulation.

CONCLUSION

For the reasons stated above, [ affirm the Order of
the bankruptcy court dated July 21, 1994, case no.
93-B-41894 (FGC), and direct the Clerk of the
Court to enter judgment accordingly.

SO ORDERED.

FNI. The substance of this Amended Opinion and -

Order is identical to the Opinion and Order issued
on June 26, 1995; the changes in this Amended
Opinion and Order are technical only and do not
alter the legal conclusions of my previous Order.

FN2. Unless otherwise specified, all statutory
refercnces are references to the Bankruptey Code,
Title 11 of the United States Code.  All references
to "Rules™ are references to the Federal Rules of

Bankrupicy Procedurc.

FN3. Rule 4007(c) mandates: A complaint to
deteemine the dischargeability of any debt pursuant
o § 523(c) of the Code shall be filed not latcr than
60 days following the first date set for the mecting
of creditors....  On motion of any party in interest,
afier hearing on nolice, the court may for cause
extend the time fixed under this subdivision. The
motion shall be made before the time has expired.

FN4. Fed.R.Civ.P. 60(b) provides: On motion and
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upon such terms as arc just, the court may rclicve a
parly or panty’s legal representative from a final
judgment, order, or proceeding for the following
reasons: (1) mistake....

FNS. Appellant docs not arguc that his failure to
file for an extension of the Rule 4007(c) deadline
was a result of "excusable neglect,” presumably
because most courts have interpreted  Rule
9006(b)X3) as climinating the possibility that a
dcadline may be extended under 4007(c) because of
excusabke neglect.  See, c.g., In ¢ Rockmacher,
125 B.R. 380, 383 (5.D.N.Y.1991) (when dcaling
with extensions of time under Rule 4007(c), “the
excusable ncglect standard of rule 9006(b)1) is
explicitly cxcepted from considerwtion by rule
9006(bX3}"); In rc Savage, 167 B.R. 22, 27
(Bankr.S.D.N.Y.1994) (Bankruptcy Rule 9006(b)(3)
does not make allowance for excusable neglect); In
re Figucroa, 33 B.R. 298, 300
(Bankr.S.D.N.Y.1983) ("It is clear that by
prohibiting that which it formerly permitied,
Congress intended to no longer subject the
preeminent fresh start policy to the uncertaintics of
cxcusable neglect in failing to timely object to
discharge of a claim™). Accord Pionecer Inv. Serv.
Co. v. Brunswick Assoc. Lud. Partnership, F13
S.C1. 1489, 1495 (Supreme Court cxplained that
existence of excusable ncglect doctrine for filing
tate claims in Chapter 11 cases but not in Chapler 7
cases reflects the different policies of the two
chapters:  “Whereas the aim of a Chapter 7
liquidation is the prompt closure and distnibution of
the dcbtor’s estate, Chapter 11 provides for
reorganization with the aim of rchabilitating the
debtor and avoiding forfcitures by creditors.”).

END OF DOCUMENT
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BOLT ELECTRIC, INC., PlaintifT,
v.
The CITY OF NEW YORK and Spring City
Electrical Manufacturing Co., Defendants.

No. 93 CIV. 3186(SS).
United States Distnct Court, S.D. New York.
March 23, 1994.
OPINION AND ORDER
SOTOMAYOR, District Judge.

*1 Pursuant to Fed.R.Civ.P. 12(b)(6), defendant,
the City of New York ("NYC"®), moves to dismiss
the amended complaint in this diversity action for
contrect nonpayment. Defendant NYC contends
that the slicged contract at issue is unenforceable
because it does not comply with NYC statutory and
regulatory requirements, and because it violates
public policy. For the reasons discussed below,
defendant’s motion is granted,

Background

Plaintiff, Bolt Electric, Inc. ("Bolt"}, is a New
Jersey corporation which seeks payment for lighting
and related matedals it designed or supplied for a
reconstruction project of the Eastern Parkway in
Brooklyn, New York (“the Project®), supervised by
the Department of Transportation {("DOT"). In
1987, sfler a competitive scaled bidding process,
NYC awarded Nacleric Contrecting Co., inc.
{"Naclerio™), a 58.7 million dollar contract for the
Project ("the Contract®).

At issue in the instant motion before me are
outstanding payments for materials ordered by
Naclerio from Bolt in February 1988 and October
1991. The February 1988 purchase order included
materials which Bolt claims it specially designed for
the Project. The subsequeat October 1991 purchase
order included several of the February (988
materials, as well as certain new items. [t 15 unclear
how much payment Bolt received for the materials
in these purchase orders,

Bolt also contracted with L.K. Comstock &
Company, Inc. ("Comstock”), a Naclerio electrical
subcontractor under the Contract, to supply lighting
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materials for the Project. Bolt claims that these
materials were specifically required under the
Contract. NYC, however, was not a party to either
agreement between Belt and Naclerio, or Bolt and
Comstock.

The Naclerio Contract with NYC was ill-fated.
As time passed, the Project fell further and further
behind schedule and was delayed several years, As
the Project languished, Nacledo’s financial status
also grew teauous and, in 1990, Naclerio filed for
bankruptcy protection. {FN1] Naclerio did not pay
Bolt or Comstock during 1990 and 1991, and both
informed NYC of their respective nonpayment
problems with Naclerio. Eventually, in 1991,
Comstock informed NYC that it was withdrawing
from the Project because of noopayment.

Naclerio thereafter requested that Bolt provide the
lighting materials it had ordered. Despite the
existing and potential nonpayment problems, Bolt
agreed to continue with the Project on two
conditions. First, Bolt demanded full payment for
outstanding debts on materials it had already
provided. Second, it wanted NYC to guarantee
payment of all remaining matenials.

Although it is unclear whether Naclerio complied
with Bolt’s first condition, Bolt claims that it
continued producing the Naclerio items because
NYC met its second condition by providing a
guarantee of payment. Bolt alleges this guarantee is
commemorated in a letter dated September 25,
1991, from DOT Deputy Commissioner Bemard
McCoy ("the McCoy Letter®).

*2 The McCoy Letter states, in pertinent part,
that: '
[a)ll conforming material ordered by Naclerio on
their Purchase Order with [Bolt} will be paid to
Naclerio by the City of New York.
In the event Naclerio Contracting Co., Inc.
defaults in its contract with the New York City
Department of Transportation, the Department
will purchase from Bolt Electric, Inc. all matenials
ordered specifically for the Eastern Parkway
conlract.
Affidavit of Gilman J. Hallenbeck ("Hallenbeck
Affidavit”), Exhibit H.

Relying upon the McCoy Letter as a guarantee,
Bolt accepted another purchase order from Macleno

Copr. ® West 1997 No claim to orig. U.S. povt. works

CLINTON L IBRARY PHOTOCOPY



Not Reported in F.Supp.
(Cite as: 1994 WL 97048, *2 (S D.N.Y. ))

for over two million dollars of lighting materials,
including materials previously ordered but which
Bolt had refused to deliver due to nonpayment
problems. Bolt states that some of the matenals
included in this order had previously been inspected
and approved by NYC. Bolt also continued to
prepare and deliver other materials for the Project.

Bolt learned, during the summer of 1992, that
NYC might declare Naclerio in defeult. According
to Bolt, at a meeting with NYC officials in August
1992 and at subsequent meetings, NYC officials
"assured Bolt that even if Naclerio was released and
a new general contractor was brought on board,
NYC would honor its commitmesnt to purchase from
Bolt the materials ordered by Naclerio.” Bolt's
Memomndum of Law in Opposition to Defendant
the City of New York’s Motion to Dismiss ("Bolt’s
Memomendum®), p. 9. The NYC officials also
instructed Bolt to continue working on the Project.
Id.

Naclerio's default was indeed imminent and, In
October 1992, the NYC declared Naclerio in
default. Bolt maintains that at another meeting on
October 26, 1992, with several NYC officials,
including DOT Assistant Commissioner Lawrence
Gassman and DOT chief lighting official Steve
Galgano, NYC again explicitly directed Bolt to
continue work on the materials ordered by Nacleno
and on new materials not previously ordered. Bolt
claims that, with the McCoy Letter in his hand,
DOT Assistant Commissioner Gassman assured Bolt
that “the City will honor its commitment to you,”
id. at 10, and Bolt, again relying on these
assurances, continued to produce the requested
items.

After the declaration of Naclerio’s default, NYC
decided to complete the Project by submitting it to
the Project’s surety, Aectna Casualty & Surety
Company {"Aetna®), Although Aectna hired
subcontractors other than Bolt to work on the
Project materials, Bolt alleges that Aetna promised
that Bolt would continue to serve as the electrical
materials supplier of the Project and that the NYC
guarantee in the McCoy Letter would be honored.
Notwithstanding these assurances, on February 12,
1993, the Project’s new clectrical subcontractor
notified Bolt that it was no longer on the Project.
Defendant Spring City was ultimately sclected to
supply the matenials previously contracted by
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Naclerio in the October 1991 purchase order. [FN2|

In the case before me, Bolt secks $2,592,746.20
for payments duc under the February 1988 and
Oclober 1991 purchase orders, which Bolt contends
NYC is bound to pay pursuant to the guarantee set
forth in the McCoy Letter. Bolt also claims that in
reliance on NYC's assurances of payment, Bolt
released its liens against Naclerio and Comstock for
prior purchase orders, and, at NYC's request,
withdrew its third-party complaint against NYC in
en Ohio lawsuit against Bolt, filed by one of its
suppliers for expenses associaled with the Project.
Hallenbeck Affidavit, 9 27-28.

*3} Defendant NYC moves to dismiss Bolt's
complaint against it, arguing that there is no legally
viable agreement between NYC and Bolt which
requires NYC to pay for the items in the purchase
order. Initially, NYC argued that a municipal
contract is valid and legally binding only if it
complies with the express statutory requirements of
competitive sealed bidding or the statutonly
recognized slternatives to the sealed bidding
process. NYC contends that because Bolt never
participated in the bidding process, or otherwise
complied with altenative procuremen! prerequisites,
the McCoy Letter cannot constitute a valid contract
with NYC. Also, a contract which does not satisfy
the statutory prerequisites, according to NYC, is a
nullity because it violates NYC's laws and rules
and, hence, contravenes public policy.

At the oral argument on the extant motion, held
October 23, 1993, NYC conceded that the bidding
requirement was not absolute and that it could be
avoided in certain situations, including when a
contractor defaults. Transcrpt of October 23, 1993
Hearing, pp. 34; 7; 9. [FN3] However, NYC
asserted that even in the case of a default, it may
circumvent the bidding requirement only after it has
formally declared the contractor in defauit. The
timing of the default announcemeat, NYC argued, is
dispositive  and  anything  preceding  the
announcement is without legal significance unless it
complies with the statutory bidding prerequisites.

A consistent theme of NYC's argumeatls is that,
ultimately, any contract which has not satisfied the
applicable statutory requirements is invalid as
against public policy. Defendant NYC's public
policy argument may be summarized succinctly as
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alleging thal the statutory restrictions on a
municipality’s right to contract cannot be ignored or
avoided because they are fundamental 1o
"responsible municipal government.” Thus, public
accountability, according to NYC, is paramount.

Bolt responds that the McCoy Letter did not have
to comply with bidding requiremeats or any
alternative contracting process, and that NYC's
"official® declaration of Naclerio's default is
irrclevant to whether NYC agreed to pay Bolt for
the materials ordered for the Project. Bolt also
argues that if | determine that some approval was
required in order for NYC to enter a valid
procurement agreement with Bolt, [ should overlook
such a2 requirement on purely equitable grounds
because there is no proof of “fraud, collusion or
other impropriety in the execution of the [McCoy
Letter].® Bolt’'s Memorandum, p. 22. Bolt further
contends that it is unfair to deny recovery against
NYC where Bolt has acted in good faith and upon
reliance of NYC’s assurances. '

DISCUSSION

A. The Motion to Dismiss for Failure to State a
Claim

Dismissal pursuant to Fed.R.Civ.P. 12(b)6) is
warranted only where “it appears beyond doubt that
the plaintiff can prove no set of facts in support of
[the plaintiff’s] claim which would eatitle [the
plaintiff] to relief.” Ricciuti v. New York City
Transit Auth., 941 F.2d 119, 123 (2d Cir.1991).

quoting Conley v. Gibson, 355 U.S. 41, 4546 -

(1957) (footnote omitted). The issue “ts not
whether a plaintiff will ultimately prevail, but
whether the claimant is entitled to offer evidence to
support the claims.” Scheuer v. Rhodes, 416 U.S.
232, 236 (1974). In considering the motion, the
allegations in the complaint must be construed
favorably to the plaintiff. Walker v. New York,
974 F.2d 293, 298 (2d Cir.1992), cert. deaied, 507
U.S. 961, 113 5.Ct. 1387, 122 L.Ed.2d 762 (1993).

*4 Defendant NYC does not challenge Bolt's
interpretation of the McCoy Letter, but cather, for
purposes of this motion, NYC accepts the
proposition that a contract between DOT and Bolt
existed. Memorandum of Law in Support of City's
Motion to Dismiss the Amended Complaint
("NYC's Memorandum™}, pp. 1-2. NYC argues
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that because the McCoy Letter does nol comply with
mandatory statutory requirements, however, it is an
unenforceable contract, either because it s
statutorily invalid or because it violates public
policy. [FN4]

NYC agrees that there are two categories of valid
contracts exempt from the competitive bidding
requirement. The first category is best described as
contracts which s&re formed in accordance with
alternative methods to competitive bidding explicitly
sel forth in the Charter, like the non-bidding process
for emergency procurements. See New York City
Charter § 315. Since the parties agree that the
alleged contract between Bolt and NYC does not
come within the coverage of any of these alternative
mechanisms, there are no viable arguments that the
McCoy Letter satisfies these sections of the New
York City Charter ("Charter”). [FNS5)

The second category of bid-exempt contracts
includes contracts which are valid if they are a
consequence of a default of a contractor, and entered
into in order to complete the work under a contract
which has been previously submitted for bidding.
See N.Y.C. Administrative Code § 6-102(b) (1992).
The McCoy Letter arguably falls within this
category. Id.; see also Contract, Article 48.

Nevertheless, regardless of whether the contracts
were formed n  accordance with recognized
altemnative nonbidding procedures, or as a
consequence of a default, all NYC contracts must
satisfy certain approval procedures set forth in the
Charter, New York City's Administrative Code
(“the Administrative Code”) and the Procurement
Policy Board Rules ("PPB Rules”).

As discussed below, NYC's mandatory approval
requirements and public policy claims are its most
defensible and compelling arguments. Any
agreement or contract with Bolt, in furtherance of
the Contract and for purposes of completion of the
Project, must satisfy the requirements set forth in
NYC's rules and regulations. These requirements
are alternatives lo the competitive sealed bidding
process  which,  though  theoretically  less
burdensome, are mandatory and cannot be waived.
Since the McCoy Letter does not comply with these
statutory requirements, NYC argues it is invalid and
to recognize such a contract would violate public

policy. | agree.
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l. Declaration of Default as a Municipal Contract
Prerequisite

New York State's General Municipal Law § 103.1
requires that contracts for public works must be
awarded to the lowest bidder.

Except as otherwise expressly provided by an act '

of the legislature or by a local law adopted prior
to September first, nineteen hundred fifty-three,
ell contracts for public work involving an
expenditure of more than seven thousand dollars
and all purchase coatrzcts involving an
expenditure of more than five thousand dollars,
shall be awarded by the sppropriate officer, board
or agency of a political subdivision or of any
district therein ..., to the lowest responsible
bidder fumishing the required secunity after
advertisemeat for sealed bids in the manner
provided by this section....

*5 N.Y. GEN. MUN. LAW § 103.1 (McKinney

1986). [FN6]

The Charter specifically states that all City
procurement contracts shall be awarded pursuant to
a competitive bidding process initiated by NYC's
issuance of an invitation for bids. Interested bidders
submit sealed bids and NYC awards the contract to
the lowest responsible bidder. New York City
Charter § 313. However, as already stated, and as
NYC recognizes, the bidding process is not inviolate
or mandzatory in all cases. Sec United States v. City
of New York, 972 F.2d 464, 471-72 (2d Cir.1992)
(New York City Charter includes valid exceptions to
the traditional statc law requirement that New York
City bid all its contracts). The Charter provides for
methods of awarding procurement contracts, without
use of the bidding procedure, see ¢.g., New York
City Charter § 312 (exceplions to the procurement
process), § 315 (emergency procuremeat), § 317
(alternatives to competitive sealed bidding), and, as
the parties agree, under the Cootract here, NYC
could complete the work without rebidding, if

Naclerio defaulted.

Bolt argues that since NYC could contract without
bidding to complete the work after Naclerio's
default, it has the authonty, as a matter of law, to
enter into an agreement, such as the McCoy Letter,
to pay for the Project materials. NYC counters that
a formal declaration of a default is a prerequisite to
the valid formation. of a municipal contract to
complete the work under the defaulted contract.

Page 4

| am not persuaded that NYC cannot act on what
ultimately is its discretionary authority to complete
the Contract, in anticipation of a default, simply
because it has not yet formally declared 2 default.
To hold otherwise would place an unwarranted and
unjustified burden on NYC from invoking its
discretion--discretion which appears otherwise
unencumbered. Cf. In re Matter of Leeds, 53 N.Y.
400, 403 (1873) (readvertising may be inappropriate
where il causes an injudicious delay); City of New
York v. Palladino, 146 A.D. 850, 131 N.Y.S. 807,
809 (Ist Dept.1911) (readvertising for contract to
collect refuse not required, in part, where
accumulating refuse was menace to the public).

Despite the total absence in the General Municipal
Law, the Administrative Code or the Contract of
any time provision of the sort NYC proposes, NYC
requests that [ read into these sources a requirement
that a formal declaration of default must precede any
attempts to secure the means by which to complete
the work under the contract. Such an interpretation
is unwarranted and unjustified by the plain language
of the law or the Contract which permits NYC to
complete the Contract "by such means and in such
manner® as it deems desirable, See Article 48,
NYC must be free to react in poteatially urgent
situations, like securing specially-designed materials
or the services of a subcontractor, prior to a default.
Otherwise, NYC would bear an unnecessary risk in
the completion of its defaulted contracts.

*6¢ Defendant NYC relies on the language of
Article 48 of the Contract to support its argument
that the bidding-circumveation provisions found in
this Anticle are triggered only once a default is
actually declared and the contrzctual notice
requirements are followed. Anrticle 48, in relevant
part, states simply that the Commissioner of the
Depantment of Highways of the City of New York,

after declaring the Contractor in default, may then
have the work completed by such means and in
such manner, by contract with or without public
lettings, or otherwise, as he may deem advisable,
utilizing for such purpose such of the Contractor’s
plan, materials, equipment, tools and supplies
remaining on the site, and also such
subcontraclors, as he may deem advisable.

This language alone is insufficicat to support
NYC's ‘conclusion that its discretion is limited.
This Article addresses only the actual act of
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completing the Contract, it does not state that NYC
could not take, pre-default, actions to facilitate such

completion.

In fact, the language of the Cootract clearly
provides that if the contractor defaults, NYC may
complete the work "by such means and in such
manner” as advisable. Thus, the Cootract grants
NYC broad discretion in furthemnce of completing
the work, without any prohibition on NYC from
agreeing, pre-default, to pay Bolt for the
undelivered  Project materials  should Nacleno
default, Nothing therein suggests that the notice
requirements which exist, in part, for the benefit of
the coantractor, also prohibit NYC from acting in
anticipation of a default, without bidding.

2. Comptroller Requirements on All Municipal
Contracts

The ability to exercise discretion to complcte work
without rebidding before or upon a default does not,
however, relieve the City and, contractors from
complying with other legal obligations and
requirements. NYC maintains that any contracts or
agreements not submitted for bidding, must still
comply with other statutory requiremeats set forth in
the Charter, the Adrmunistrative Code and the PPB
Rules. These requirements mandate that contracts
be filed and registered with the NYC Comptroller
prior to their implementation. NYC's
Memorandum, pp. 14-22.

Three provisions control in the instant case. First,
Charter § 128(a) states:
Registration of contracts by the comptroller. a.
No contract or agreemenl executed pursuant to
this charter or other law shall be implemented
uatil (1) & copy has been filed with the
comptroller and (2) either the comptroller has
registered it or thirly days have elapsed from the
date of filing, whichever is sooner, unless an
objection has been filed pursuant to subdivision ¢
_ of this section, or the comptroller has grounds for
not registering the contract under subdivision b of
this section. (emphasis added) [FN7]
Thus, all contracts and agreements are effective only
upon filing and registration with the Comptroller.
Sec Prosper Contracting Corp. v. Board of Educ. of
the City of New York, 73 Misc.2d 280, 341
N.Y.S.2d 196, aff'd, 43 A.D.2d 823, 35i
N.Y.S.2d 402 (1st Dept. 1974).
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*7 Sccond, § 6-101 of the Administrative Code

slates, in relevant part:

Contracts; certificate of comptrolier. . Any
contract, except as otherwise provided in this
section, shall not be binding or of any force,
unless the comptroller shall indorse thereon the
comptroller’s certificate that there remains
unexpended and unapplied a balance of the
appropriation or fund applicable thereto, sufficicat
to pay the estimaled expense of executing such
contract, as certified by the officer making the

same.

LR J

c. It shall be the duty of the comptroller to make
such indorsement upon every contract so prescnted
to him or her, if there remains unapplied and
unexpended the amount so specified by the officer
making the contract, and thereafter to hold and
retain such sum to pay the expense incurred until
such contract shall be fully performed. Such
indorsement shall be sufficient evidence of such
appropriation or fund in any action.
d. The provisions of this section shall not apply to
supplies, malerials and equipment purchased
directly by any agency pursuant lo subdivisions
(c) and (d) of section three hundred [twenty aine]
of the charter. [FN8) {emphasis added)
By reference to Charter §§ 329(c) and (d), § 6-101
exciudes any small purchases such as direct agency
purchase of goods in amounts not exceeding $1,000
in costs per transaction, or, upon the prior approval
of the Commissioner of General Services or the
Mayor's spproval, an amount not exceeding $5,000.
The $5,000 limit may only be increased with the
additional approval of the Comptroller.  These
increases must be published in the City Record.

Lastly, PPB Rule § 5-07(b) provides that:

[njo contract or agreement executed pursuant to
the New York City Charter or other law shall be
effective until:

(1) The Comptroller has registered the contract or
thirty (30) days have elapsed from the date of
filing, during which the Comptroller has neither
raised an objection pursuant to subdivision (i)
below nor refused to register the contract pursuant
to subdivision (h) below. (emphasis added)

These sections establish that, with the exception of
contracts for goods costing small amounts, clearly
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not the situation in Bolt’s case, NYC and its
agencies cannot unilaterally enter contracts or
agrecments absent approval by or registration with
the Comptrolier.

Recognizing the extent of NYC's discretion and
the need for flexibility, especially under exigeat
circumstances, does not equate with discarding
statutory and regulatory requirements goveming
NYC coatracts. In accordance with New York law,
even if NYC chose to proceed with Bolt under the
Naclerio Contract, before or after the default, the
McCoy Letter would not be enforceable unless it
satisfied all requirements which govern contracts
awarded by other than the competitive sealed
bidding process.

Bolt argues, and NYC concedes, that a mere
irregularity or technical violation of statutory
requirements does not prohibit recovery on a quasi-
contract basis. See, ¢.g., Ward v. Kropf, 207 N.Y.
467, 101 N.E. 469 (1913) (contractors can recover
under a quasi-contract analysis where local entity
failed to comply with legal requircment that the
maximum and minimum cost of improvement be
stated in proposition to electors, in order to avoid
unjust enrichment by iocal entity for benefit
received from actual services provided); Littlefield-
Alger Signal Co. v. County of Nassau, 43 Misc.2d
239, 250 N.Y.S.2d 730 (Sup.Ct. Nassau Co.1964)
{low bidder is entitled to recover for the services it
provided ecven though contract is invalid because
county executive failed to execute it where
defendant received a benefit from the services and
there is no offease to public policy). However,
even quasi-contracl recovery is unavailable where
“the making of the contract flouted a firm public
policy or violated a fundamental statutory restriction
upon the powers of the municipality or its
officers....* Cassella v. City of Schenectady, 281
A.D. 428, 120 N.Y.5.2d 436, 440 (3rd Dept.1953)
(citing McDonald v. Mayor, 68 N.Y. 23, 28; Seif
v. City of Long Beach, 286 N.Y. 382, 36 N.E.2d
630 (1941); Brown v. Mt. Vernon Housing Auth.,
279 A.D. 794, 109 N.Y.5.2d 392 (2d Dept.1952);
6 WILLISTON, CONTRACTS (rev. Ed.) § 1786A;
2 Restatemeat, Contracts § 598).

*8 The Bolt case is not a case of a mere technical
failure in executing an otherwise valid contract. As
discussed below, the Bolt contract clearly violates
New York's public policy against recognizing
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agreements by municipal agents who act without
authority to contract on behalf of the municipality.
See McDonald v. Mayor, 68 N.Y. 23 (1867).

3. NYC's Public Policy Claim

New York's public pelicy is clear that municipal
contracts or agreements which do not satisfy all of
its procuremeat requirements are neither valid nor
enforceable. In New York, a municipality’s
authority to contract is strictly limited statutorily.
Henry Modell & Co. v. City of New York, 159
A.D.2d 354, 355, 552 N.Y.5.2d 632, 634 (Ist
Dept.} {(citing Genesco Entertainmeat, A Div. of
Lymutt Industries, Inc. v. Koch, 593 F.Supp. 743,
74748 (S.D.N.Y.1984), sappeal dismissed, 76
N.Y.2d 845, 559 N.E.2d 1288, 560 N.Y.5.2d 129
(1990). The restrictions exist to "protect the public
from the corrupt or illconsidered actions of
municipal officials.” [d. It is well established that a
municipal contract which violates express statutory
provisions is invalid. Granada Bldgs., Inc. v. City
of Kingston, 58 N.Y.2d 705, 708, 444 N.E.2d
1325, 1326, 458 N.Y.S.2d 906, 907 (1982)
(citations omitted). Thus, where municipal agents
act without authority, any coatract formed is
without legal validity. Id. According to the court
in Modell,

"where there is a lack of authority on the part of

agents of a municipal corporalion o create a

liability, except by compliance with well-

established regulations, no liability can result
unless the prescribed procedure is complied with
and followed.”
Id., quoting Lutzken v. City of Rochester, 7
A.D.2d 498, 501, 184 N.Y.5.2d 483 (4th
Dept. 1959). :

Morcover, to accord legal validity to a contract
which fails to comply with the statutory mandates is
conlrary to public policy. As stated in Genesco,

[tlo allow recovery under a contract which

contravenes [statutory restrictions on a municipal

corporations’s power to contract] gives vitality to
an illegal act and grants the municipality power -
which it does not possess “to waive or disregard
requirements  which  have been  properly
determined to be in the interest of the whole.”| ]
Genesco, 593 F.Supp. at 747-48 & n. 14, quoting
Lutzken, 7 A.D.2d at 499, 184 N.Y.S.2d at 486,

The alleged agreement with NYC contravenes
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public policy because it does not comply with
NYC's registration and filing requirements, critical
componeats of a process designed, in part, to avoid
corruption, to ensure sufficient appropriations for
municipal contracts and 1o protect against fiscal
excess. Cf. Cassella v. City of Schenectady, 281
A.D. 428, 120 N.Y.5.2d 436, 440 (3rd Dept.1953)
{plaintiff cannot recover in quasi-contract where
local Civil Service Commission failed to certify
plaintiff for appointmeat as fire surgeon, where
invalidity is based on irregularity or technical
violation because contract flouts firm public policy,
and coatract violates a fundamental statutory
restriction upon powers of municipality or its
officers). In the Bolt case, the Comptroller’s
oversight is exactly the type of moaitoring of a
financially strapped project ecavisioned by the
legislature, for, as the parties concede, the Project
had exceeded its expected completion schedule and
cxpeases. Thus, concerns over financial viability,
which are fundamental aspects of municipal
contracts, were practical realities of the Project.
Thus, the manner in which the Bolt contract was
formed undermines the very purpose of the
municipal law in failing to have the Comptroller, the
entity responsible for the monitoring of the fiscal
integrity of NYC projects, centify and approve the
agreemeal.

B. Bolt's Estoppel Claims and Request for Relief

*9 Bolt conteads that since the McCoy Letter is
not tainted by any impropriety chargeable to Bolt,
however, that 1 should recognize NYC's promuses
and assurances for payment of the Project materials.
Bolt maintains that it acted completely in good faith
and upon reliznce of NYC's assurances when it
withdrew liens against Naclerio and Comstock, and
dismissed third-party claims against NYC in
pending litigation. Bolt's allegations, in essence,
are complaints that NYC acted in a devious manner
in seekiog Bolt's abandonment of these legal claims
and that, therefore, NYC should be estopped from
asserting mandatory compliance with the statutory
and regulatory prerequisites as a defense to this
litigation.

Generally, estoppel is not available in New York
against public entities for the unauthorized acts of
their agents. Granada, 58 N.Y.2d at 708, 444
N.E.2d at 1326, 458 N.Y.S5.2d at 907 (“because a
governmental subdivision cannot be held answerable
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for the unauthorized acts of its agents ..., we have
frequently reiterated that estoppel is unavailable
against a public agency. ") (citations omitted).

The estoppel rule is based, in part, on New
York's public policy which charges those bargaining
with municipalitics with the burden of determining
the contracting  authority of  municipsal
representatives.  Those dealing with NYC must
ascertain the extent of the municipal agent’s
authority and must be aware of the statutory and
regulatory requirements applicable to municipal
coatracts. McDonald, 68 N.Y. 23. A parnty
bargains or contracts with a municipality at its own
risk and bears the burden of being informed of the
applicable procedures and requirements. Modell,
159 A.D.2d 354, 552 N.Y.5.2d at 634; Gill, 152
A.D.2d at 914, 544 N.Y.5.2d at 395 (citing 27 NY
JUR 2D, Counties, Towns and Municipal
Corporations, §§ 1217, 1218). Cf. Parsa v. State
of New York, 64 N.Y.2d 143, 147, 474 N.E.2d
235, 237, 485 N.Y.S.2d 27, 29 (1984) ("A party
contracting with the State is chargeable with
knowledge of the statutes which regulate its
contracting powers and is bound by them.")
{citations omitted). As clearly stated by the First
Department, “those dealing with mumicipal agents
must ascertain the extent of the agents® authonity, or
else proceed at their own nsk.” Modell, 159
A.D.2d 354, 552 N.Y.S5.2d at 634, citing Geaesco,
593 F.Supp. 743.

Bolt is responsible for knowing the extent of
DOT's authority, as well as the limits of that
authonity in entering any agreements on behalf of
NYC. See id. In this case, as already fully
discussed, the statutory and regulatory prerequisites
were never satisfied. Those requirements are clearly
set forth in the Charter, Administrative Code and
the PPB Rules-—-public documents which are
available to those who contract with NYC agencies
and employees. The alleged promises or assurances
by NYC contained in the McCoy Letter are not
enforceable merely because Bolt claims it was
treated unfairly. Bolt may seck payment from other
responsible parties, such as Naclerio or Comstock.
What it cannot do is demand that NYC pay for
Project materials, pursuant to an agreemeat which is
not valid under the law, or as a public policy matter.

*[0 Morcover, under New York law, a parly
cannol recover on an invalid contract or in quantum
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mernuit. S.T. Grand, Inc. v. City of New York, 32
N.Y.2d 300, 305, 298 N.E.2d 105, 108, 344
N.Y.5.2d 938, 942 (1973). New York recognizes
an exception to this harsh rule of complete forfeiture
in cases where the plaintiff “entered into the contract
in good faith, the contruct does not violate public
policy, and the circumstances indicate that the
municipality would be unjustly eariched.” Gill,
Korff, and Associate, Architects and Engineer, P.C.
v. County of Onondaga, 152 A.D.2d 912, 914, 544
N.Y.5.2d 393, 395 (4th Dept.1989) (citing
Vrooman v. Village of Middleville, 91 A.D.2d 833,
B34-35, 458 N.Y.S.2d 424 (4th Dept.1982), appeal
denied, 58 N.Y.2d 610, 449 N.E.2d 427, 462
N.Y.5.2d 1028 (1983). While Bolt relies on cases
which have held that recovery is possible where
these mitigating factors exist, these factors do not
exist in the case before me.

For example, in Vrooman v. Village of
Middleville, 91 A.D .24 833, 834-35, 458 N.Y.S.2d
424, 426 (4th Dept.1982), the court held that the
plaintiff could recover, even though the contract was
unenforceable for failure to comply with a statutory
requirement that the Commissioner of Health be a
parly to the contract, because there was no violation
of public policy and the village benefited from
plaintiff’s services. The court concluded that the
contract did not violate the public policy against
extravagance and collusion because the State had
mandated the local project and because the services
provided by the plaintiff “were essential to
cffectuate [the State’s] directive.” Id. at 426. To
excuse the local entity from any liability, where the
local eatity clearly beacfited from plaintiff's
services, would ‘“encourage disregard of the
statutory safeguards by municipal officials.” Since
there was no harm to the taxpayers the court
determined that recovery was appropriate. {FN9]

The Bolt case is different. As noted previously,
the agreement here violates a clearly established
public policy. The filing and registration
requiremeants were essential checks on the financial
stability of the Project—a Project financially
overextended and with a tenuous fiscal status--to
ensure that NYC and the taxpayers where not
overpaying for services or committing otherwise
unavailable City dollars. In direct contrast to
Vrooman, the instant case presents a situation where
recognizing the municipal agreement could result in
NYC paying twice--first to the main contractor
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Naclerio or the surety, and then to Bolt. This
"harm” to the taxpayers is exactly what the
municipal legislation intends to avoid.

Also, unlike Vrooman, NYC did not benefit from
essential services provided by the pleintiff. Indeed,
it is unclear how much of the Bolt materials were
actually provided to the Project. Lastly, I cannot
agree that the concem in Vrooman over judicially
encouraged official circumvention of statutory
requirements, is relevant to the instant cese. Since
there was no clear “benefit” which accrued to NYC
or DOT, this case does not present a situation
wherein illegal or inappropriate conduct results in
unjust enrichment or a windfall for the municipality.

*I1 The other cases cited by Bolt are similarly
uncoavincing and distinguishable. See Shaddock v.
Schwartz, 246 N.Y. 288, 294, 158 N.E.2d 872, 874
(1927) (Cardozo, C.1.) (plaintiff may recover based
on & moral abligation to pay the reasonable value for
work performed, despile drafting error in its bid for
public contract, where there is no injury to the
City's fisc and the City actually benefited by
accepting the bid since it was the lowest); Gladsky
v. City of Glen Cove, 563 N.Y.5.2d 842, 846 (2d
Dept.1991) (plaintiff may recover, pursuant to its
agreemenl with the municipality, for expenses, such
as title examination costs, incurred in reliance oo the
contract for sale of real property); Albert Elia Bldg.
Co. v. New York State Urban Development Corp.,
54 A.D.2d 337, 344-45, 388 N.Y.5.2d 462, 468
{4th Dept.1976) (where competitive bidding statutes
were violated, contractor’s pood faith apd lack of
fraud, collusion or wrongdoing by the State
mitigates against the harsh remedy of contractor’s
full forfeiture and, instead, contractor must refund
the difference between the costs for work done and
an estimated bidding price for the work); Galvin v.
New York City Housing Auth,, 78 Misc.2d 312,
315, 356 N.Y.5.2d 942, 946 (Sup.Ct. N.Y.
Co.1974) (absent collusion between Housing
Authority and contractor, Housing Authority may

negotiate modifications to contract without public

bidding for & new contract).

Bolt's unsupported allegations that NYC acted in a
deceptive manner to induce it lo release NYC,
Naclerio and Comstock from liability does not alter
my decision. In its opposing memorandum, Bolt
accuses DOT officials of acting “somewhat
deviously, it now appears” in directing Bolt to abide
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by the promises in the McCoy Lexter, and
encouraging it to withdraw its claim against NYC in
the Ohio lawsuit. Bolt also charges that, in direct
reliance of NYC's guarantees of payment, Bolt
released liens on the purchase orders against
Naclerio and Comstock. See Halleabeck Affidavit,
11 27-28. NYC raises serious questions as (o the
veracity and accuracy of these claims, and argues
that what Bolt is seeking in this litigation is lost
profits, not the costs for goods supplied to NYC.
For example, NYC states that Bolt has received s
$100,000 payment from Comstock for supplies for
the Project and that NYC has not received any items
for which Bolt now seeks paymeant.

Assuming, as [ must on a motion to dismiss, that
NYC acted in a deceptive manner, Bolt's allegations
are stitl without sufficient support to withstand the
motion to dismiss. [FN10] Bolt's conclusory
statements setting forth a tale of deceit fail to set
forth conduct so unconscionable on the part of NYC
so as to warrant avoiding the usual prohibition on
estoppel in cases involving municipalities.  As
discussed above, this is certainly not the case where
the actions of the municipal representatives are so
egregious that they have tainted the entire
contractual bargaining process, or where the
municipality is accorded a windfall based on
deceptive actions by its mpresenuuvcs. [FNI1])

*12 I also note that, although Bolt has made
unsupported allegations of injury and loss attendant
to its withdrawal of legal claims, based on NYC's
false statements, Bolt’s submissions suggest
otherwise. For example, Bolt's withdrawal of the
liens against Naclerio and Comstock is without
prejudice to refile, and, apparently, since the suit is
still pending in Ohio, there has not been a judgment
issued against Bolt. See Hallenbeck Affidavit,
Exhibit G.

Conclusion

For the reasons stated, defeadant the City of New
York's motion 10 dismiss the amended complaint for
failure to statc a cause of action as a matter of law,
as against the City of New York, is GRANTED and
the Clerk of the Court is directed to enter judgment
dismissing the amended complaint against this
defendant. The amended complaint otherwise stands
against the remaining defendant, Spring City.
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The claims against the City of New York are
separate and distinct from the claims involving
Spring City, and there being no just reason for delay
of entry of a final judgment, 1 order that final
judgment be entered in favor of defendant the City
of New York and that the Order be certified
pursuant to Fed.R.Civ.P. 54(b).

SO ORDERED.

FNI. Judge Comclius Blackshear of the United
Siates Bankruptcy Court for the Southemn District of
New York dismissed Naclerio's bankrupicy petition
on Japuary 5, 1993.

FN2. Plintiff claims that it provided defendant
Spring City certain crucial information about the
design of its materials and the bid price, which
Spring City then improperly used to obtain the work
assignment under the Contract. Amended
Complaint 11 23-26. Dcfendant Spring City is not
a party to the instant motion and | do not consider
the claims against it at this time.

FN3, The Contract established that once NYC
declared Naclerio in default, NYC could complete
the contract without proceeding through the
competilive scaled bidding process. NYC admitted
that in the case before me, it had, in fact, chosen o
complete the Project by submitting it directly to the
surcly. Transcript of October 23, 1993 Heanng,
pp- 34, 9. Conscqueatly, any argument that
bidding for the Bolt contract was mandatory is
without support.

FN4. Defendant NYC argues, however, that even if
one assumcs the cxislence of a valid contract
between NYC and Boli, the only appropriate
permissible interpretation of the McCoy Letier is
that NYC promised to pay Naclerio for delivered
goods or, in the casc of a default, to pay Bolt, for
unpaid, undelivered materials.

FN5. In November 1989, the New York City
Charter sbolished the Board of Estimate, cffective
January 1990. Under the 1989 Charter, New York
Cily's Mayor and appointed officials approve
awards of contracts which have not gonc through
the competitive bidding process.  This Charter
provision predated NYC's September 1991 McCoy
Letier to Bolt.
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FN6. General Municipal Law § 103.1 has been
amended 1o increasc the contraclual price of
contracls subject to the bidding process. The last
such amendment, cffective January 1, 1992, raised
the contract amount to $20,000 for public contracts
and $10,000 for purchasc cxpenditures. This
amendment does not affect the casc before me since
its effective datc postdates the formation of the
contracts st issue here and the outstanding debts to
Bok for the February 1988 and October 1991
purchesc orders clearly excccd the monctary
requirements under the amendment.

FN7. Section 328 became cffective under the 1989
Charter on September 1, 1990.  Subdivisions (b)
and (c} do not apply to the case before me.

FN&. According to the Charter's historical notes, §
344 was renumbered § 329, cffective September 1,
1990. However, § 6-101(d) of the Administrative
Code continucs 1o refer to Charter §§ 344(c) and
(3) rather than § 329. For purposcs of clarity, my
Opinion refers to § 329 not 344,

FN9. The court also noted that, by ordering the
preparation of the plans for the project and
subscquently approving the plaintiff"s plans, the
Commissioner of Health had acted sufficiently in
compliance with the statutory requircmenl 1o be a
party to the contract. Vrwooman v. Village of
Middleville, 91 A.D.2d 833, 835, 458 N.Y.5.2d
424, 426 (4th Dept.1982).

FNI0. On the present record, Bolt's allegations of
intentional  deceplive conduct by NYC  appear
suspect.  Notably, Bolt's submissions to this Count
contradict its claim that NYC deccived Bol into
withdrawing lcgal action against NYC.  The
correspondence from Bolt's vice president, Gilman
J. Hallenbeck, for example, fails to lend credeace
to Bolt's claims of fraudulent inducement regarding
the Ohio lawsuit. Bolt Electric had New York City
dismissed as a delendant [in the Ohio lawsuit] as 2
courtesy since the Corporation Council had assured
Boit that New York City was aware of the problem
Bolt was experiencing and the City was going Lo do
cverything in its power to solve the problem.
Gilman J. Hallenbeck Affidavit, Exhibu G,
Hallenbeck's Letter to Commissioner Chris Ann
Halpin, Department of Highways, dated October 1,
1992,
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FNI1L. | do not decide here whether Bolt reasonably
relied on NYC's assurances.  Arguably, any such
rcliance on NYC's statements as to payment in
accordance with the McCoy Lelter is not reliable
because Boll was bound to ascertain the authority o
make such promises and should have known that
the alleged agreement set forth in the McCoy Leticr
was invalid for failurc to comply with the lega!
requirements discussed fully in this Opinion.

END OF DOCUMENT
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UIF W. RUNQUIST, as trustee of Runquist and
Co., Inc., Profit Sharing Trust.
PlaintifY,

v.

DELTA CAPITAL MANAGEMENT, L.FP., John
M. Lefrere and William H. Gregory.
Defendants

No. 91 Civ. 3335 (SS).
United States District Court, S.D. New York.
Feb. 18, 1994.
OPINION AND ORDER

SOTOMAYOR, District Judge.

*I Pursuant to Fed.R.Civ.P. 60(b), plaintiff UIf
W. Runquist moves to reconsider my Order dated
July 15, 1993 adopting the Second Supplemental
Report and Recommendation of Magistrate Judge
Barbara E. Lee. Magistrate Judge Lee
recommended dismissing plaintiff’s federal fraud
claim pursuant to Fed.R.Civ.P. 56(c), and
dismissing plaintiff's common law claims pursuant
to Fed.R.Civ.P. 41(b) for failure to prosecute. For
the reasons set forth below, the motion for
recoasideration is denied.

BACKGROUND

The facts of this case are set forth in detail in my
Order dated July 15, 1993 (the "Order”) adopting
the Second Supplemental Report and
Recommendation of Magistrate Judge Barbam E.
Lee. Although I assume familiarity with the Order,
I briefly summanze the relevant procedural history
of this case.

Plaintiff Runquist purchased a limited partnership
interest in Delta Capital Management ("Dela”)
allegedly in reliance upon false statements made by
Delta’s general partners, pro se defendants John
LeFrere and William Gregory. Om December 3,
1991, LeFrere moved for summary judgment on the
ground that plaintiff could not prove reliance, a2
nocessary element for a fraud claim under federal
law.

The action was referred to Magistrate Judge
Barbara E. Lee on December 13, 1991 by Judge
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Kimba M. Wood. On February 20, 1992,
Magistrate Judge Lee established April 6, 1992 as
the deadline for plaintiff's submission of papers in
opposition to the summary judgmeal motion.
Plaintiff filed no papers by that deadline. On
August 17, 1992, Magistrate Judge Lee issued her
first Report and Recommendation (the "Report®).
The Report concluded that plaintiff: (1) had
completely failed to demonstrate reliance, an
essential element of its case; (2) had not arrived at a
scheduled Status Confereace: (3) had not served
defendant Gregory in a timely manner, despite
repeated instructions by Judge Wood; (4) had failed
to engage in discovery .within the time frame
established by Judge Wood; and (5) had made no
timely effort 1o oppose plaintiff's summary
judgment motion. On the record, Magistrate Judge
Lee recommended dismissing the fraud claim against
LeFrere for failure to demonstrate reliance, and
dismissing the outstanding common law claims
against LeFrere for failure to prosecute.

On August 28, 1992, plaintiff objected to the
Report and moved for reconsideration. Plaintiff’s
counsel, Louis S, Sandler, alleged that he drafted an
affidavit in opposition to the summary judgmeat
motion in December 1991. Sandler claims he
discussed the affidavit with plaintiff on January 2-3,
1992. However, no affidavit was ever filed with the
Clerk of the Court. Sandler blames this omission oa
a disgruntled secretary who left his firm's
employment in January 1992. Sandler attached what
purported to be a copy of the lost affidavit to the
motion for reconsideration. The copy was not
signed, but Sandler represented that the affidavit
would be re-executed upon plaintiff's return from
Sweden on August 29, 1992. Affidavit of Lewis 5.
Sandler, swom to August 28, 1992, {1 4.

*2 On September 24, 1992, Magistrate Judge Lee
considered an affidavit executed by plaintiff on
September 14, 1992, The September 14 affidavit
differs substantially from the draft affidavit attached
to plaintiff's August 28, 1992 motion for
reconsideration.  Magistrate Judge Lee tssued a
Supplemental Report and Recommendation, which
concluded that the new affidavit failed to establish a
genuine dispute over a material issue of fact.
Supplemental Report at 3, It also found that
plaintiff’s "lame ¢xcuses® for continued delay were
insufficient to warrant modification of the pror
recommendation 10 dismiss the common law claims
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for failure to prosecute. [d. at 5.

Plaintiff rencwed its objections and filed another
motion for reconsideration. The motion contained
yel another affidavit, this time identical to the draft
attached to the August 28 motion. Apparently this
affidavit was seat to Judge Wood's Chambers on or
about August 31, 1992. This affidavit was oot filed
with the Clerk of the Court, and was not part of the
record considered by the Magistrate Judge.
Curiously, this affidavit was executed in New York
on August 28, [992. According lo Sandler in his
August 28 motion and affidavit, his client was in
Sweden until August 29.

On November 17, 1992, Magistrate Judge Lee
issued a Second Supplemental Report and
Recommendation.  After considering the latest
affidavit, she determined again that it failed to
establish material issues of fact sufficient to pierce
the pleadings. Magistrate Judge Lec also adhered to
her recommendation to dismiss the remaining claims
for failure to prosecute pursuant to Fed.R.Civ.P.

41(b).

I issued an Order on Juty 15, 1993 (the “Order”)
adopting  Magistrate  Judge Lee's  Second
Supplemental Report and Recommendation. The
Order concluded that reliance had not been proven,
and that summary judgment of the federal fraud
claim was appropriate. The Order also found that:

[A] plaintiff who, inter alia, repeatedly fails to

serve one defendant afier being so instructed by

the Court, fails to serve another altogether, fails to
arrive at a scheduled Status Conference, fails to
engage in discovery, fails to oppose a motion for
summary judgment, and engages in a pattern of
suspicious, dilatory tactics with regard to the

production of affidavits, has evidenced, at a

minimum, a failure to prosecute warranting

dismissal with prejudice pursuant to Fed.R.Civ.P.

41(b).

Order at 11-12 (footnote omitted). The Order
dismissed the complaint with prejudice. 1d. at 13.

Plaiotiff brings this motion for reconsideration of
my Order. In the motion, plaintiff states that it
opposed the summary judgment motion in a timely
manner. As evidence of this proposition, plaintiff
offers two forms of proof. First, plaintiff attaches 2
copy of a receipt from a notary public, who
notarized a document for Runquist on January 2,
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1992. Plaintiff alleges that that notarized document
was the orginal affidavit in opposition to the
defendant’s motion for summary judgment.

*3 Second, plaintiff attaches a letter it sent 1o
defendant LeFrere. The letter is dated January 14,
1991, [FN1] and advises LeFrere thet attached is a
copy of “the affidavit of UIf W. Runquist in
opposition your Motion for Summary Judgment.®
PIl.LEx. B. At the bottom of the letter appears a
handwritten endorsement by LeFrese that reads:

Lew,

1 will be sending a retort to Bill Runquist’s

affidavit against my . motion for Summary

Judgment in the next several days. | will sead

you a copy of such the same day it is mailed to the

court.

Sincerely,

John M. LeFrere
Plaintiff maintains that this note demoastrates that
LeFrere misled the Court into believing that he
never received the affidavit. Plaintiff points out that
LeFrere’s most recent papers are noOw uaswormn.

Plaintiff concedes that it “cannot explain™ what
happened to the original affidavit prepared in
December 1991.  Affidavit of Lewis S. Sandler,
executed July 30, 1993 (hereinafter “Sandler Aff.7),
{1 2. However, plaintiff argues that because the
affidavit was “promptly re-executed,” the loss of the
affidavit was not a sufficient basis for granting
summary judgment or dismissing the remaining
claims. Sandler Aff. { 12. Plaintiff also denies that
there was anything surreptitious about the re-
execution of the original affidavit. Sandler claims
that the document is simply misdated August 28
instead of August 31. In Sandler's words, “[i]t was
a classic slip.” Sandler Aff. { 7. To support this
claim, Sandler submitted a photocopy of Runquist’s
passport, which bears a stamp indicating that
plaintiff retumned to the United States on August 29,
1992,

Plaintiff also maintains it was "not at fault for not
pressing discovery.” Sandler Aff. at 3. Plaintiff
argues that it believed discovery had been stayed
until resolution of the summary judgment motion.
Plaintiff supports this claim with a letter from
LeFrere to Judge Wood's Chambers in which he
states that the upcoming pretriat conference and trial
date are "stayed indefinitely until resolution on my
Motion for Summary Jjudgment.” PLEx. C.
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Plaintiff also states that engaging in discovery would
bave been futile, "[a]s co-defendant Gregory had not
been served, and therefore, any depositions in his
absence would have been a nullity as to him and
would have had to be repeated. * Sandler Aff. 6.

DISCUSSION

Rule 60(b), F.R.Civ.P., provides in pertinent
part;

On motion and upon such terms as are just, the
court may relicve a party or a party's legal
represcatative from 2 final judgment, order, or
proceeding for the following reasons: n
mistake, inadvertence, surprise or cxcusable
neglect; (2) newly discovered evidence ... (3)
fraud ... misrepresentation, or other misconduct
of an adverse party: (4) the judgment is void; (5)
the judgment has been satisfied ...; or (6) any
other reason justifying relief from the operation of
the judgment.

Rule 60(b) strikes a balance between “serving the
ends of justice and preserving the finality of
judgments.” Neimaizer v. Baker, 793 F.2d 58, 61
(2d Cir.1986) (citing House v. Secretary of Health
and Human Services, 688 F.2d 7, 9 (2d Cir.1982);
Seven Elves, Inc. v. Eskenazi, 635 F.2d 396, 401
(5th Cir.1981)). The district court’s responstbility
is to “maintain a balance between clearing its
calendar and affording litigants a reasonable chance
to be heard.” Enron Oil Corp. v. Diakuhara, Bulk
Oil (U.S.A.), loc., 10 F.3d 90, 95 (2d Cir.1993)
(citations omitted). The Rule should be construed
broadly to do substantial justice, while keeping in
mind that final judgments should oot be lightly
reopened.  Neimaizer at 61 (quotation omitted).
Because 60(b) motions seek extraordinary judicial
relief, they should be granted only on a showing of
cxceptional circumstances. Meadell v. Gollust, 909
F.2d 724, 731 (2d Cir.1990), affd, 501 U.S. 115,
111 S.Ct. 2173 (1991) (citations omitted). See also
Bicicletas Windsor, S.A. v. Bicycle Corp. of
America, 783 F.Supp. 781, 787 (S.D.N.Y.1992)
(60(b) motions “not granted lightly”) (citations
omitted).

*4 The decision to grant 60(b) relief lies within
the discretion of the district court. Maduakolam v.
Columbia Univ., 866 F.2d 53, 55 (2d Cir. 1989). In
cases where the party seeking 60(b) relief has not
been heard on the merits, all doubts should be
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resolved in favor of that party. Salomon v. 1498
Third Realty Corp., 148 F.R.D. 127, 128
(S.D.N.Y.1993} (citing Sony Corp. v. S.W.[
Trading, Inc., 104 F.R.D. 535, 53949
(5.D.N.Y.1985)).

Plaintiff has not specified which subsection of
60(b) underlies its motion. Rule 60(b) motions
seeking to unduc the mistakes or omissions of
counsel could, on the face of the statute, be
considered under 60(b)(1) or 60(b)}6). Rule
60(b)(6) may be used to rectify mistakes or
omissions by counsel that are the result of
*extraordinary circumstances.” PT Busana Idaman
Murmani v. Marnssa by GHR Industries Trading
Corp.. 151 F.R.D. 32, 34 (5.D.N.Y.1993) (citing
United States v. Cirami, 563 F.2d 26, 34-35 (2d
Cir.1977) (*Cirami 1I") (other citations omitted)).
See also United States v. Cirami, 535 F.2d 736, 741
(2d Cir.1976) ("Cirami [7) (even gross negligence
by attorney does not justify use of 60(b)(6)).
Plaintiff, however, does not allege any extraordinary
ctrcumstances that would justify considering the
mistzkes and omissions of counsel under Rule
60(b)(6). Attormey Sandler even characterizes one
of his mistakes as a "classic slip.” Sandler Aff. 7.

Under Rule 60(b)(1), however, the Second Circuit
has “consistently declined® to alter judgments in
cases where the mistake or omission was the result
of counsel's “ignorance of the law or other rules of
the court, or his inability to efficiently manage his
caseload.” Neimaizer at 62 (quoting Cirami I at 739
(other citations omitted)). Furthermore, 60(b){1)
relief will not be granted to remedy the
consequences of a poor liligation strategy. Id.
(citing Chick Kam Choo v. Exxon Corp., 699 F.2d
693, 695 (Sth Cir.), cert. denied sub nom., Chick
Kam Choo v. Esso Qil Corp., 464 U.S. B26
(1983)). Sec also Spray Tech Corp. v. Wolf, 113
F.R.D. 50, 51 (S5.D.N.Y.1986) (same).

Speaking in the context of vacating default
judgments, the Second Circuit has provided
additional guidance. District courts should not grant
a 60(b) motion made by an "essentially unresponsive
party” whose actions have halted the adversary
process. Maduakolam at $5 (citing Sony at 540).
In cases where the unresponsive party seeks 60(b)
relief, deaial of the motion is justified as a means 10
protect the other party from “interminable delay and
continued uncertainty as to his rights.” Id.
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In cases where counsel's mistake or omission falls
within one the previously enumerated examples of
an inexcusable mistake or omission, clients cannot
seek 60(b) relief. Neimaizer at 63. This principle is
based on the theory that a person who selects
counsel cannot avoid the consequences of the agent’s
acts or omissions. Id. at 62 {citing Link v. Wabash
Railroad Co., 370 U.S. 626, 633-34 (1962) (other
citations omitted)).

*5 Guided by these priaciples, I turn to plaintiff's
motion. [ start by noting that plaintiff’s aumerous
arguments concerning the affidavit in opposition to
the summary judgment motion miss an important
point. The summary judgment motion was not
granted because no affidavits were ever filed. The
fraud claim was carefully evaluated by both
Magistrate Judge Lee and myself prior to dismissal.

Magistrate Judge Lee generously considered the
substance of each submitted affidavit, despite their
irregularities.  In her Supplemental Report and
Recommendation of September 24, 1992, Magistrate
Judge Lee coacluded that the affidavit executed on
September 14, 1992, failed to establish a genuine
issue of material fact. Supplemental Report at 3.
The affidavit misdated August 28 was considered by
Magistrate Judge Lee in her Second Supplemental
Report dated November 17, 1992. She again
determined that even in the light most favorable to
plaintiff, the affidavit still did aot establish matenial
issues of fact sufficient to defeat defendants® motion.

I refused to consider the misdated affidavit
because it was never filed with the Clerk of the
Court pursuant to Fed.R.Civ.P. 5(¢), and therefore
was not part of the record as required for de novo
review under Fed.R.Civ.P. 72(b). Order at 8-9. 1
did, however, consider the substance of the
September 14 affidavit, which was drafted with the

benefit of the puidance provided by Magistrate .

Judge Lee's Oniginal Report and Recommendation.
Viewing the affidavit in the light most favorable to
plaintiff, I agreed with Magistrate Judge Lee that
“its fatlure to pierce the pleadings made it
inadequate to defeat the defendant’s motions.” 1d.
The affidavit made nothing more than “coaclusory
assertions of fact® that repeat the pleadings. 1d. No
new information had been submitted to the Court
that would have sugpested that plaintiff would be
able to pierce the pleadings and establish a genuine
issue of matenal fact. See id. at 9-10 (citing cases).
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Repetition of arguments that have received full
consideration fails to constitute a geauine ground for
60(b)(1) relief. Peterson v. Valenzo, 803 F.Supp.
875, 877 (S.D.N.Y.1992), aff'd, 996 F.2d 303 (2d
Cir.1993).

The complex saga encompassing plaintiff's
affidavits is one of many factors suggesting that
plaintiff has interfered with the adversary process
and has coasequently failed to prosecute under
Fed.R.Civ.P. Rule 41(b). [FN2] Plaintiff's belief
that the dismissal for failure to prosecute was
upwarranied becsuse the original affidavit was
“promptly re-cxecuted” belies reality, Sandler AfT.
Y 12. Even if LeFrere received the affidavit in
January, counsel fails to explain adequately why the
affidavit was not filed with the Clerk of the Court.
See, e.g., F.R.Civ.P. Rule 5(c); Local Gencral
Rule 1(a); Loca! Civil Rules 1(b), 3(a)-(c). Counsel
cannot shift the responsibility for the failure to file
to his secretary. The New York Code of
Professional Responsibility provides, in part:

*6 A lawyer often delegates tasks to clerks,

secretaries, and other lay persons. Such

delegation is proper if the lawyers maintains a

direct relationship with the clieat, supervises the

delegated work, and has complete professional

responsibility for the work product.
New York Code of Professional Responsibility,
Ethical Canon 3-6 (1990). That seven months, a
missed Status Conference, and two reports by a
Magistrate Judge passed before counsel re-executed
the affidavit suggests that counsel’s supervision over
his client, his staff, and this case was lacking. | also
note that when counsel re-executed the affidavit in
August 1992, he again disregarded proper
procedural rules by sending the affidavit to Judge
Wood's Chambers rather than to the Clerk of the
Court. The result of this action was 8 gross waste of
the time and the resources of Magistrate Judge Lee,
who issued two supplemental reports in less than
eight wecks because she was, understandably,
unaware of the existence of the reexecuted affidavit
al the time of her first supplemeatal report.

The failure to comply with the discovery schedule
established by Judge Wood also justifies the
conclusion that plaintiff failed to prosecute the case.
In fact, the Second Circuit has held that failure to
participate in discovery justifies denial of a 60(b)
motion. Salomon at 128 (ciling Sieck v. Russo, 869
F.2d 131, 134-35 (2d Cir.1989)). See also

Copr. © West 1997 No claim to orig. U.S. govt. works
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Maduakolam at 56 (same). Plaintiff suggests that its
faiture to participate in discovery was in the interests
of judicial cconomy. Plaintiff states that because
defendant Gregory had not yet been served, “any
depositions in his absence would have been a nullity
as to him and would have had to be repeated.”
Sandler Aff. 6. This statement overlooks the fact
that Gregory was not present in the litigation
because plaintiff ignored Judge Wood's repeated
instructions to serve a complaint on Gregory in &
timely manner. Plaintiff's second justification for
failing to participate in discovery, that somchow
discovery had been stayed definitely because of the
LeFrere's letter to Judge Wood, is also inadequate
to warrant 60(b) relief. The letter does speak of
postponing the trial date peading resolution of the
summary judgment motion. PLEx. C. However,
the letter makes absolutely no reference 10 the
discovery timetable. 1d4. Regardless, the letler of a
pro se defendant does not render the timetable
established by Judge Wood irrelevant.

Finally, plaintiff©s counsel offers absolutely no
explanation for missing a scheduled Status
Conference. Nor does plaintiff explain why it failed
to serve a defendant despite being instructed to do so
by Judge Wood. In short, plaintiff's actions display
an inexcusable pattem of obstruction of the
adversary process. Although the Second Circuit
affords “extra leeway” to pro se defendants who fail

to meet procedural requirements, such protection.

does not extend to plaintiffs who are represented by
counsel. Enron Oil at 95-96. Plaintiff has failed, as
s matter of law, to establish any valid reason for
invoking this Court's extraordinary powers under

Rule 60(b).
CONCLUSION

*7 For the reasons stated above, plaintiff's motion
for reconsideration of my Order of July 15, 1993 is
DENIED, and the Clerk of the Court is instructed to
eater judgment in favor of defendants and
dismissing this action with prejudice.

SO ORDERED.

FN1. Sandler claims that this date 1s a2 mistake and
should rcad January 14, 1992,

FN2. For purposes of this motion | assume that
plaintiff would be able to convince this Count that #

Page 5

should retain subject matier jurisdiction even though
the main federal claim was dismissed on a summary
judgment motion. 28 U.S.C. § 1367(c)(3).

END OF DOCUMENT
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ULF W. RUNQUIST, as Trustee of RUNQUIST
& CO., INC. PROFIT SHARING TRUST,

Plaintiff-Appellant,

- against - Docket No. 94-7284

DELTA CAPITAL MANAGEMENT, L.P.,

Defendant,
JOHN M. LeFRERE & WILLIAM H. GREGORY,

Defendants-Appellees.

- - - - - - - - -X

This appeal from a judgment of the United States District Court
for the Southern District of New York, Sonia Sotomayer, Judge, came
on to be heard on the transcript of record and was argued by
counsel for plaintiff-appellant and by defendant-appellee John M.

Lefrere, pro se.

ON CONSIDERATION WHEREOF, it is now ordered, adjudged, and
decreed that the judgment appealed from is hereby reversed and

remanded.

Plaintiff Runquist alleged in his complaint that he had pur-
chased a limited partnership interest in Delta Capital Management,
I..P. ("Delta") in reliance upon false representations made by
Delta‘’s general partners, pro se defendants John LeFrere and
William Gregory. Specifically, the complaint alleges that LeFrere
and Gregory had furnished plaintiff with written materials, which
they had prepared, that included a "confidential®" offering memoran-
dum stating that Delta did not intend to invest more than S0% of
its total assets in any one industry, or more than 25% of its
assets in the securities of any issuer. In reliance on that

A R PR ..
g, ool

MANDATE XSSUED: 12/23/94 -

CLINTON L IBRARY PHOTOCOPY



Runguist_v. LeFrere
No. 94-7284

memorandum, Runquist invested $750,000, his life savings, in Delta.
Unfortunately for him, at the time of his investment, more than 7%
of Delta's assets were invested in securities of First Executive
Corp., a company which has since suffered severe financial rever-
sals, and whose stock is now virtually worthless.

Runquist asserted violations of federal securities laws as well
as state-law claims of breach of fiduciary duty, negligence, and
common-law fraud. On December 3, 1991, LeFrere moved for partial
summary judgment on the ground that Runquist could not prove

reliance.

Judge Kimba M. Wood referred the motion to Magistrate Judge
Barbara E. Lee. On February 20, 1992, Magistrate Judge Lee estab-
lished April 6, 1992, as the deadline for Runquist’s submission of
papers in opposition to the summary-judgment motion. Runquist
filed no papers by that deadline. On August 17, 1992, Magistrate
Judge Lee issued her first report and recommendation, which con-
cluded that plaintiff: (1) had completely failed to demonstrate
reliance, an essential element of his case; {2) had not arrived at
a scheduled status conference; (3} had not served the complaint on
defendant Gregory in a timely manner, despite repeated instructions
by Judge Wood; (4) had failed to engage in discovery within the
time frame established by Judge Wood; and (5) had failed to "oppose
LeFrere‘s timely motion for summary judgment”. Magistrate Judge
Lee recommended dismissing the fraud claim against LeFrere for
failure to show a triable issue as to reliance; she further noted
that "the absence of reliance * * * is fatal to plaintiff’s [feder-
al]l claims against all defendants". In addition, she recommended
dismissal under F.R.C.P. 41(b) of the pendent state common-law
claims against all defendants for failure to prosecute under

F.R.C.P. 41(b).

On August 28, 1992, Runquist filed objections to the report and
moved for reconsideration before the magistrate judge. Focusing on
the magistrate judge’s statement that plaintiff had failed to
oppose the summary judgment motion, plaintiff’s counsel alleged
that he had drafted an affidavit in opposition to the motion in
December 1991;: that he had discussed the affidavit with Runquist on
January 2-3, 1992, but later learned it was never filed with the
clerk because of a disgruntled secretary who had left his firm’'s
employment in January 1992. He attached to the motion for recon-
sideration what purported to be a copy of the unfiled affidavit.
The copy was not signed, but the attorney represented that the
affidavit would be re-executed upon Runquist’s return from Sweden

the next day, August 293, 1992.

In a supplemental report and recommendation dated September 24,
1992, Magistrate Judge Lee considered a submitted affidavit execut-
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ed by Runquist on September 14, 199%2. That affidavit differed
substantially from the draft affidavit attached to Runquist’'s
August 28, 1992, motion for reconsideration. Magistrate Judge Lee
concluded that the new affidavit failed to establish a genuine
dispute over a material issue of fact. She also found that plaint -
iff's "lame excuses® for continued delay were insufficient to
warrant modification of the prior recommendation to dismiss the
state common-law claims for failure to prosecute.

Runquist renewed his objections and filed another motion for
reconsideration before the magistrate judge. That motion contained
an affidavit identical to the draft attached to the August 28th
motion. Runquist claimed that this affidavit had been sent to
Judge Wood’s chambers on or about August 31, 1992; however, the
affidavit was not filed with the clerk and was not part of the
record considered by the magistrate judge. Curiously, Runquist’s
signature purported to have been notarized in New York on August
28, 1992, which was one day prior to Runquist’s return from Sweden,
according to his attorney’s affidavit included in the August 28th
motion. (The attorney later explained that, in notarizing his
client’'s affidavit, he had simply made a mistake as to the date.)

On November 17, 1992, Magistrate Judge Lee issued a second
supplemental report and recommendation. She determined that even
with his latest affidavit Runquist still had failed to establish a
material issue of fact. She also adhered to her earlier recommen-
dation to dismiss the remaining claims for failure to prosecute.

On July 1%, 1993, Judge Sotomayer, to whom the case had been
reassigned, rejected Runquist’s objections, adopted the second
supplemental report and recommendation of Magistrate Lee, and

dismissed the entire complaint.

Runquist’s motion for reconsideration and for relief from the
judgment under F.R.C.P. 60(b) was denied on February 16, 1994.

Runquist raises two issues on appeal: (1) whether the affida-
vits and exhibits submitted to the district court raise a triable
issue of fact on his fraud and reliance claims under federal law;
and (2) whether the district court abused its discretion by dis-
missing all of the remaining claims under rule 41(b).

A. Summary Judgment

When a district court reviews objections to a magistrate
judge’s report and recommendation for summary judgment, it must

CLINTON LIBRARY PHOTOCOPY
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make a de novo determination of the motion "upon the record, or
after additional evidence". Fed. R. Civ. P. 72(b); see also 28
U.S.C. § 636(b) (1) (c). Here we look at the entire record as it was

before the district court.

The August 28th affidavit, submitted to the magistrate judge in
draft form on the first motion for reconsideration and subsequently
submitted in executed form, raised triable issues of fact as to
whether defendants had misrepresented Delta’s investment plan to
Runquist and whether Runquist reascnably relied on those misrepre-
sentations. In his motion for summary judgment, LeFrere attempted
to show that Runquist could not have relied on any misrepresenta-
tion by defendants, asserting that Runquist had been provided with
substantial information concerning Delta’s investment practices
prior to signing the subscription agreement. These allegations
were directly countered by Runquist‘’s August 28th affidavit. If
the August 28th affidavit were considered, it is apparent that
summary judgment would be inappropriate.

The question, then, is whether the district court should have
considered the August 28th affidavit. By the time the matter came
before the district court, Runquist had submitted a signed and
sworn copy of the affidavit, albeit one bearing a questionable
date. Runquist also had submitted both his sworn statement,
contained in his September 1l4th affidavit, that he had in fact
sworn to an affidavit identical to the August 28th affidavit when
it was originally presented to him in January 1992, and a copy of a
receipt from the notary public who notarized Runquist’s signature
on January 2, 1992. It was apparent that any failure either to
oppose LeFrere’'s original summary judgment motion or to file the
August 28th affidavit properly in the first instance was attribut-
able to counsel‘s manifold shortcomings, rather than to Runquist’s
default. We do not condone counsel’s numercus missteps. Simple
adherence to the Federal Rules of Civil Procedure would have
avoided the need for numerous motions for reconsideration and
additional explanatory affidavits. However, under the particular
circumstances of this case, where the plaintiff himself has repeat-
edly taken timely action to present evidence to the court, we
believe that, given our well-established preference that cases be
decided on the merits, the August 28th affidavit should have been
considered and summary judgment should have been denied.

B. Dismissal for Lack of Prosecution

Runquist also contends that the district court’s rule 41(b)
dismissal of his remaining claims was an abuse of discretion.
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Rule 41(b) provides:

For failure of the plaintiff to prosecute or to comply with
these rules or any order of court, a defendant may move for
dismissal of an action or any claim against the defendant.
Unless the court in its order for dismissal otherwise
specifies a dismissal under this subdivision and any dis-
missal not provided for in this rule, other than a dismissal
for lack of jurisdiction, for improper venue, or for failure
to join a party under Rule 1%, operates as an adjudication

upon the merits.

Although this rule speaks of dismissal on a defendant’s motion,
a district court may also act on its own motion, Schenck v. Bear,
Stearns & Co., 583 F.2d 58, 60 (2d Cir. 1978), as it did in this
case. We have noted, however, that "dismissal {for failure to
prosecute under 41(b)] is a ’'harsh remedy to be utilized only in

extreme situations.’'" Alvarez v. Simmons Mkt. Research Bureau,
Inc., 839 F.2d 930, 932 (2d Cir. 1988) (qguoting Thielmann v.
Rutland Hosp., 455 F.2d 853, 855 (2d Cir. 1972)). Our standard of

review for such dismissals under Rule 41(b} is abuse of discretion.
Schenck, 583 F.2d at 60.

We assess a rule 41(b}) dismissal in light of the record as a
whole, considering the following factors: (1) the duration of the
plaintiff‘s failures; (2) whether the plaintiff had received notice
that further delays would result in dismissal; (3) whether the
defendant is likely to be prejudiced by further delay; (4) whether
the district judge has taken care to strike the balance between
alleviating court calendar congestion and protecting a party’s

right to due process and a fair chance to be heard; and (5} whether .

the judge has adequately assessed the efficacy of lesser sanctions.
Harding v. Federal Reserve Bk. of New York, 707 F.2d 46, 50 (2d

Cir. 1983).

Applying these factors to the record in this case, we conclude
that the district court should not have dismissed these claims.
There is no doubt, of course, that the failures of Runquist’s
attorney were many and continued over several months. However, the
district court did not discuss the possible efficacy of other,
lesser sanctions, a factor to which we have attached particular
importance. See Schenck, 583 F.2d at 60 (stating that " [t]lhe sound
exercise of discretion requires the judge to consider and use
lesser sanctions in the appropriate case"). Moreover, it is

conceded that no express warning that further inaction would result
in the termination of the case was given before dismissal.
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Wwe understand and sympathize with the district court’'s frustra-

vion in dealing with the repeated inadequacies of Runquist’s
that, despite counsel’s many failings,

the imposition of the harsh sanction of dismissal, without warning
and without considering the efficacy of lesser sanctions, was

counsel.

94-7284

We think, however,

excessive in the circumstances of this case.

The judgment of the district court is reversed and the case is

remanded for further proceedings. .- (—*H\\\
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