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June, 1997

EXECUTIVE SUMMARY
OF THE
PRELIMINARY DRAFT REPORT OF THE SECOND CIRCUIT TASK FORCE
ON GENDER, RACJAL, AND ETHNIC FAIRNESS IN THE COURTS

Formed in response to a 1992 resolution of the United States Judicial Conference and
a 1994 request of Congress, the Second Circuit Task Force on Gender, Racial, and Ethnic
Fairness in the Courts (the "Task Force") examined whether, how, and when gender, race,
or ethnicity affects the quality or nature of individual experience in the circuit’s federal
courts. The Task Force looked at both the treatment of those involved in the litigation
process as cases were processed through the system and the treatment of court employees --
specifically, whether persons were treated differently based on considerations of race,
ethnicity, or gender in ways that differed from the manner in which others were treated and
in ways that resulted in some disadvantage.

To avaid the difficulties inherent in asking judges to evaluate themselves, the Task
Force asked members of the bar and legal academics to conduct an independent investigation
and present their report to the Task Force. Two committees of lawyers, one for gender and
the other for race and ethnicity, were formed. In conducting their investigations, the
committees used public hearings, focus groups, and interviews. In addition, a social scientist
team from the Baruch College of the City University of New York conducted an extensive
survey of judges, lawyers, and court employees (the "Baruch Report"). The-research
included a statistical study of employment practices in the circuit and a survey of jurors with
the aid of Price Waterhouse, under the direction of Dr. Judith Stoikov (the "Stoikov
Report”), and Louis Harris and Associates, Inc. The Task Force Report utilizes a detailed
report by the committees (the "Committee Report™) and much of the data underlying it to
reach the Task Force’s own independent findings, conclusions, and recommendations.

Following an introduction to the Task Force and its objectives in Chapter One,
Chapter Two briefly describes the demographic profile of the geographic region that
comprises the Second Circuit and the caseload handled by the circuit.

Chapter Three presents data on the gender, race, and ethnicity of circuit, district,
bankruptcy, and magistrate judges in the circuit.

Chapter Four summarizes the results of the Baruch Report to understand the extent to
which biased behavior occurs or might be thought to be occurring within the courts of the
Second Circuit by judges, lawyers, and court employees affecting lawyers, parties, and
witnesses. - Based on the data from the Baruch Report, the Task Force reaches the following
conclusions:

a. Some biased conduct toward parties and witnesses based on gender or race or
ethnicity has occurred on the part of both judges and lawyers.
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b. Biased conduct toward lawyers based on gender or race or ethnicity has
occurred to a greater degree.

c. Most judges believe that they have a duty to intervene when biased conduct
occurs in the courtroom, whether directed at a lawyer, party, or witness.

d. Biased conduct toward parties, witnesses, or lawyers based on gender or race
or ethnicity is unacceptable, and all participants in Second Circuit courts. --
judges, court employees, and lawyers -- must guard against such conduct::

e. Where biased conduct is reported to have been experienced or observed,
whether to a major or a minor degree, some uncertainty will inevitably exist as
to whether those experiencing or observing the conduct are misperceiving
innocent conduct or whether others who fail to observe biased conduct are
insensitive to it. Despite these uncertainties, it is significant that far more
women than men, particularly white men, report observing biased conduct
based on gender, and that far more minorities than whites report observing
biased conduct based on race or ethnicity.

f. The perceptions of advantage and disadvantage as between male and female
lawyers and as between white and minority lawyers vary widely depending on
the race, and to a lesser extent, the gender of those expressing a view.

g. Most lawyers, regardless of gender or race or ethnicity, share the opinion that
to whatever extent female and minority lawyers are disadvantaged, the source
of that disadvantage is the judge’s attitude. The prevalence of this view should
be a matter of concern to all judges, and efforts should be made to avoid
actions or remarks that might easily be misinterpreted as biased treatment of
female or minonty lawyers.

Based on the conclusions of Chapter Four, the Task Force makes several recommendations:

1. Each judge should carefully review and consider the results of the Baruch
Report.

2. Judges should consider the following, which may fairly be drawn from the
Baruch Report: the number of women and minorities reporting direct
observation of biased conduct by judges and lawyers in the courts is such that
one must conclude that such conduct does occur.

3. Judges should consider their current practice with respect to intervening when

they observe biased conduct occur in their courtrooms. Judges should consider
both which types of conduct are biased and when intervention is appropriate.
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Biased treatment of lawyers, parties, and witnesses is unacceptable, and all
participants in Second Circuit courts - judges, court employees, and lawyers -
- must guard against such conduct.

All judges should deepen their understanding of what constitutes biased
conduct and why some believe certain conduct to be biased and others do not.
To this end, courts should take steps to make judges aware of the differing
observations of occurrences of biased conduct and beliefs as to the existence of
bias, and of ways to remedy the same through meetings of the judges of the -
circuit, utilizing such educational materzals on this subject as are available at
the Federal Judicial Center.

Chapter Five discusses the procedures employed by the courts of this circuit in
appointing bankruptcy judges, magistrate judges, quasi-judicial officers, including special
masters and trustees, Criminal Justice Act attorneys, judicial law clerks, members of bench-
bar committees, and Judicial Conference invitees. Based on this data, the Task Force
reaches the following conclusions:

a.

A judge-made appointment is a mark of professional prestige and should result
from a process that considers the broadest spectrum of candidates.
Opportunities for such appointments should be equitably distributed among
qualified candidates.

Within the Second Circuit, women and minorities are represented as magistrate
judges and bankruptcy judges at least to the same degree as their relative
percentages as lawyers within the circuit. However, the distribution of women
and minorities serving as bankruptcy and magistrate judges varies considerably
among districts and in some districts there are none.

The percentage of women and minorities appointed to serve in quasi-judicial
capacities (special masters, receivers, mediators, and the like) falls below the
percentage of women and minority lawyers in the circuit. Similarly, the
percentage of women appointed to serve as panel lawyers under the Criminal
Justice Act falls below the population of women lawyers in the circuit.
Although the Committee Report does not find the percentage of women and
minorities possessing the requisite expertise relevant to appointment for these
positions, for many quasi-judicial appointments, general litigation expertise is
sufficient.

Of the law clerks selected by judges over the past five years, 47.1% were
women and 11.7% were minorities, although the representation of women and
minority law clerks varied among courts.

The Committee Report concluded that women'’s participation both on bench-

3
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bar committees and-as invitees and participants at the annual Judicial
Conference generally has increased over the last several years, although no
concrete data were presented. No specific data were presented regarding
minority participation on bench-bar committees, and data presented regarding
minority attendance at the Judicial Conference suggest that minorities have
consisted of less than 5% of attendees for the past several years.

Based on the conclusions of Chapter Five, the Task Force makes several recommendations:

1.

Notice of openings for the positions of bankruptcy judge and magistrate Judge
should be widely disseminated. Such notices should, at a minimum, be posted
in general newspapers and, unless impracticable, in legal newspapers,
including newspapers or periodicals of minority bar associations. The courts
should consider endorsing the practice of sending notices to minority and
women’s bar associations.

In selecting members of bankruptcy judge and magistrate judge merit selection
panels, appointing authorities should keep in mind the benefits to the judiciary
of panels that reflect the diversity of the legal community. Records should be
maintained of the gender, race, and ethnicity of merit panelists. Such
documentation would assist in determining the effect, if any, that the diversity
of such panels has upon the diversity of the resulting appointments.

Each court should consider establishing a formal process of: (a) publicizing
available quasi-judicial positions; (b} establishing a list of qualified persons to
serve in such capacities, and adopting a formal policy encouraging judges to
appoint lawyers from such a list wherever practicable; and (c) documenting the
gender, race, and ethnicity of those appointed in such capacities.

Each court should: (a) publish widely the opportunity to serve on Criminal
Justice Act ("CJA") panels; (b) document the race, ethnicity, and gender of
those currently serving on CJA merit selection panels; and (c) examine the
process by which panelists are assigned to individual cases to determine
whether women panelists are assigned cases to the same degree as are men.
Courts should consider formalizing the method of assigning CJA lawyers to
ensure that opportunities for assignment are equitably distributed.

As they administer their CJA panels, the district courts should encourage CJA
attorneys to provide opportunities for qualified women and minority lawyers
seeking experience in federal court to assist them in criminal proceedings.
With regard to law clerk selection, courts should encourage judges to make

known to Iaw school deans and professors their interest in a diverse applicant
pool, to make certain that their selection criteria do not unfairly restrict the

4
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pool, and to seek the assistance of existing law clerks in developing the pool.
The courts should also encourage minority internship programs and hold
events to encourage minority law clerk applications.

Bench-bar committees appointments should reflect the diversity of the legal
community. The race, ethnicity, and gender of those currently serving on
bench-bar committees should be documented.

Courts should encourage federal judges and the Judicial Conference Planning
and Program Committee to distribute invitations to the annual Judicial
Conference in an equitable manner, keeping in mind the diversity of the legal
community. Courts should encourage bar associations to subsidize lawyer-
invitees demonstrating financial need.

Chapter Six examines the role of the court as an employer. Based on this
examination, the Task Force reaches several conclusions:

a.

Courts and court units have substantial autonomy in employment practices.
Court employees, while not generally covered under the federal anti- :
discrimination statutes, are covered by the Judiciary Model Equal Employment
Opportunity Plan ("EEO Plan"), which provides for an EEO Coordinator to
monitor equal opportunity issues, make reports, and informally resolve
disputes. The EEO plan provides for resolution of disputes by the Chief Judge
of the court. This Plan, which was supposed to have been implemented by
each court in the country, has not been implemented or has been implemented
only to a limited degree in the Second Circuit.

The Stoikov Report, a statistical study of court employee demographics and
employment decisions in 1994 and 1995, reflects that, while situations vary as
between courts, women and minorities are not underrepresented in the Second
Circuit workforce overall, although women were underrepresented in
promotions and terminations of minorities were greater than expected.
Additionally, although there was substantial diversity overall, women and
minorities generally do not hold the senior management positions.

The overall representation of both women and minorities exceeds their
percentages in the circuit’s population as a whole,

A survey of employees revealed that: (a) substantial pumbers of minorities --
about 33% of minority women and 23% of minority men -- believe that slurs,
jokes, and negative comments about race, ethnicity, and gender are at least a
moderate problem in this circuit; (b) about 30% of the employees are unaware
of any EEO policies, and 40% are unaware of procedures to deal with
harassment; (c) fear of retaliation inhibits harassment reporting; and (d) most

5
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employees, including a majority of white employees, believe that diversity
training is needed. |

e. Written personne] policies covering equal employment opportunity practices,
anti-harassment policy, disciplinary action, hiring, recruitment, performance
evaluation, and complaint procedures are an essential foundation for a non-
discriminatory workplace.

f. There are no standard policies covering personnel matters, equal employment
issues, or complaint procedures. While such policies exist to some degree in
Some couzts, they are not present circuit-wide, and existing policies are not
effectively communicated.

Based on the data presented in Chapter Six, the Task Force makes several recommendations:

L. Courts of the Second Circuit should implement the Judiciary Model Equal
Employment Opportunity Plan. s

2. Courts should direct empioying units to use outreach sources, such as
publications and organizations, in hiring so as to facilitate recruitment of
women and minorities.

3. The various employment policies, practices, procedures and manuals should be
as uniform as possible throughout the circuit.

4. Courts should adopt or update anti-harassment policies and procedures. The
policies and procedures should cover sexual harassment, as well as harassment
based on race, religion, national origin, gender, and sexual orientation, and
should be coordinated with the unjts’ equal employment opportunity plans and

- with grievance polices and procedures.

S. Courts should publicize anti-harassment complaint procedures so that they are
accessible and easily used. Because EEO coordinators are the managers
responsible for implementing non-discrimination policies within each
employing unit, they should be thoroughly trained as to anti-discrimination
policy. EEO coordinators should be directed to document all bias-related
complaints received. :

6. For those employment units that are not doing so, the courts should take steps
to ensure that programs are established for employees to be made aware of the
perceptions and observations of biased conduct and ways to remedy such
problems utilizing such educational materials on this subject as are available at

the Federal Judicial Center. :

6
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10.

11.

12.

Courts should distribute complete personnel manuals, including court policy on
diversity and harassmeant, to all new hires. Any modifications to the manual
should be distributed promptly to all employees.

Courts should create, review, coordinate, and, where appropriate, standardize
their leave policies, including the following: (a) annual leave policy; (b) sick
leave policy; (c) disability policy (including maternity); (d) child care leave of

absence (maternity/paternity leaves not based on disability); (¢) Federal )
Employee Family Friendly Leave Act; (f) Family and Medical Leave Act; (g)
unpaid leave; (h) religious holiday policy; (i) other leaves; (j) part-time/flex-

time availability; and (k) child care support programs (e.g., emergency care).

Courts should develop, review, and, where appropriate, standardize corrective
action polices and procedures. The EEO coordinator should receive a copy of
every adverse or corrective employment action.

Courts should review the analysis of workforce demographics contained in the
Stoikov Report. Such review will permit each employing unit to determine
whether there are statistical indicators of possible bias or disparate treatment
and, if so, to determine whether corrective action is warranted.

A study should be conducted of the diversity and hiring practices of the
workforce of the circuit’s Court Security Officers.

A committee comprised of a representative from each court should be formed
to implement the foregoing recommendations and promulgate common policies
and practices where possible.

Chapter Seven examines the treatment of litigants in the courts of this circuit. Based
on the data presented, the Task Force reaches the following conclusions:

a.

While the circuit’s interpretation services are generally excellent given the
array of languages for which interpretation is sought and the frequency with
which interpretation is required, some language requirements, particularly in .
lesser populated areas, are not being met.

The interpretation services provided in civil cases initiated by private parties
need study.

~ Assistance to pro se litigants while adequately serving the needs of these

litigants in general vary in kind and degree among the courts within the circuit
and a better exchange of information between courts is needed.

The Committees have reported receiving information, largely from lawyers, to

7
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the effect that some judges disfavor employment discrimination cases and
therefore might be treating litigants in those cases less than evenhandedly. We

view the existence of such a concern as worrisome.

Based on the data presented in Chapter Seven, the Task Force makes several
recommendations:

1. Courts should promote the use of certified interpreters to the extent possible.

2. A circuit-wide employee should be given the responsibility of responding to
requests for interpreters for unusual languages in the rural districts.

3. To minimize the differences in the level and quality of service provided to pro
se litigants between the several pro se offices in the circuit, courts should
direct that pro se offices share their educational information, including any pro
se¢ instructional materials, pamphlets, and sample forms.

4. Courts should appoint pro bono counsel to qualifying pro se litigants, where
appropriate and permissible under law, to assist pro se litigants with claims of

likely merit.

5. The Judicial Council, in an effort to eliminate gender, race, and ethnic bias in
the courts of this circuit, should continue to study biased treatment, including
an investigation of the treatment of litigants in employment discrimination
cases. :

6. Courts should note the concern on the part of some that employment
discrimination cases are disfavored by judges and take care that litigants in

those cases are treated fairly. Judges should avoid remarks or visible reactions
that might create the impression of bias. .

Chapter Eight presents data collected on the treatment of jurors. The following |
conclusions are drawn: ' '

a. The representativeness of jury pools on the basis of gender, race, and ethnicity
is a matter that warrants constant vigilance and monitoring.

b. - Insome courts, the representation of women and minorities in jury pools is
somewhat below what would be expected.

C. A significant number of jurors who served believe that their gender and, to a
lesser extent, their race affected their selection to be jurors.

d. The nature and scope of jury voir dire can alter the perception that jury |
8 |
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Chapter Nine details the procedures available for registering compiaints for conduct
based on gender, race, or ethnic bias and reaches the following conclusions:

individual judges.

existence of a possible basis for such a complaint because they believe the
incident too trivial, fear adverse repercussions from filing a complaint,
consider it futile, or are unaware of the complaint procedure.

b. Complaints regarding lawyer misconduct may be made to grievance
committees of the circuit’s courts, except in the Northern and Western
Districts of New York and the District of Vermont, in addition to state
grievance mechanisms.

c. The authority and procedures of grievance committees, in the districts that
have them, are varied. There is little general knowledge by the public and the
bar as to the existence of these grievance committees and how they function.

d. Complaints about the conduct of court employees from co-workers based on
gender, race, or ethnicity may be made in each court through existing EEO
procedures which will likely be revised in light of the approval of a Model
Employment Dispute Resolution Plan in March 1997 by the Judicial
Conference of the United States.

e. No procedures exist for members of the public to report biased conduct

committed by court employees.

selection is in part based on gender, racial, or ethnic stereotyping.
e Jurors are not treated inappropriately based on gender, race, or ethnicity.
Based on the data presented in Chapter Eight, the Task Force makes several
recommendations: ‘
1. Each court should be vigilant and closely monitor the representativeness of its
' jury pool (with a view to the prevention and early elimination of problems).
' 2. Courts in which representation of groups based on gender, race, or ethnicity is
deficient should determine the cause or causes and take appropriate remedial
action. .
3. Courts should consider whether to alter voir dire practices to reduce the degree
of stereotyping in jury selection based on gender, race, or ethaicity, but the
‘decision as to how to conduct voir dire should remain with the courts and with
a. Many persons do not file complaints against judges notwithstanding the
9
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The adoption by each court of a local rule prohibiting biased related conduct

and specifying remedial action would decrease the frequency of biased conduct

and send a message of disapproval to those who would engage in it.

Based on the data collected in Chapter Nine, the Task Force makes several
recommendations:

1.

Courts should consider whether to use a lawyer committee to screen

complaints against judges by eliminating those that are frivolous and ensuriné

that meritorious complaints are not withheld out of fear of repercussions.

Courts should review existing mechanisms for complaints of attorney
misconduct to determine whether they are adequate,

Courts should make the public and bar aware of procedures for processing
complaints of misconduct by judges and attorneys.

In carrying out the request of the Judicial Conference that they adopt and
implement an Employment Dispute Resolution Plan pursuant to the Model
Plan, courts should bear in mind the need to accommodate complaints of
biased conduct based on gender, race, and ethnicity.

Each court should adopt procedures for processing complaints by the public of
biased treatment by court employees based on gender, race, or ethnicity and
publicize them.

Each court should adopt a local rule setting forth unacceptable biased conduct _
and its intent to take corrective action where appropriate.,

Chapter Ten assembles all of the foregoing conclusions and recommendations. In
addition, the Task Force makes the following general recommendations:

1.

The Task Force’s findings on race and gender faiess in the Second Circuit,
together with the Committee Report (Appendix A), the Baruch Report
(Appendix B), and the Stoikov Report (Appendix C) should be made available
to all judges, court personnel, and lawyers.

The Judicial Council should adopt guidelines addressing the need to continue
to assure gender, racial, and ethnic fairness in the courts.

The Judicial Council should appoint a committee to consider and carry out the
Task Force’s recommendations herein. This committee should also give due
consideration to the conclusions and recommendations of the Committee
Report to the extent they do not appear in this Task Force Report.

10
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The Chief Judge of the Second Circuit or the Judicial Council should take
appropriate steps to carry out the Task Force’s recommendations with regard
to the treatment of court employees and the policies and practices relating to
such treatment.

11
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Preface

The Task Force is deeply indebted to the many volunteers and others without whose

considerable efforts this report would not have been possible.

[Specific acknowledgements of appreciation to those
individuals who contributed to this report will be set
forth at this point in the final draft.]
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Chapter One

Introduction

A. The Task Force, The Committees. and Their Methods

In the fall of 1993, the Second Circuit Judicial Council, the body Statutorﬂy
responsible for Second Circuit governance,' voted unanimously to create a Task Force on
Gender, Racial, and Ethnic Fairness, composed of seven judicial officers and three lawyers
(one from each of the circuit’s three states).? The Judicial Council’s action followed a 1992
resolution by the Judicial Conference of the United States stating that "because bias, in all of
its forms, presents a danger to the effective administration of justice in federal courts,” the
circuits should conduct "education programs for judges, supporting personnel and lawyers to
sensitize them to concerns of bias based on race, ethnicity, gender, age, and disability and
the extent to which bias may affect litigants, witnesses, lawyers, and all those who work in
the judicial branch."* In early 1994, Congress, in the Violence Against Women Act, asked
the federal courts to study "the nature and extent of gender bias," including an examination

of the treatment of lawyers, litigants, witnesses, and jurors, the treatment of court

'At the time of the vote, the Judicial Council consisted of Chief Circuit Judge Newman;
Circuit Judges Kearse, Cardamone, Winter, Miner, Altimari, and Mahoney; Chief District
Judges Griesa, McAvoy, Platt, Cabranes, Telesca, and Parker.

*The Task Force originally included the Hon. Lawrence W. Pierce, who has since
retired.

*By the time the Second Circuit Task Force was established, the Ninth Circuit had issued
a report on gender fairness in its courts, and the District of Columbia Circuit had undertaken
simultaneous studies of gender and race fairness. The Second Circuit Judicial Council asked
its Task Force to study both issues, and to report its findings and recommendations.

1
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employees, and appointments by judges.*

To avoid the difficulties inherent in asking judges to evaluate themselves, the Task
Force asked outside observers -- members of the bar and legal academics -- to conduct an
independent investigation and present their report to the Task Force.. By _ea{ly 1994, the
Task Force had appointed a volunteer executive director of the study, decided upon a
structure whereby two volunteer committees ("the Committees”) -- one for gender and one
for race and ethnicity -- would conduct separate but coordinated examinaﬁons, and selected

co-chairs and an academic reporter for each committee. By July 1994, the members of the

Committees, approximately sixty volunteers drawn from among legal professionals
throughout the Second Circuit, had been chosen, and a plenary session had been held in New
York City. In 1995 and 1996, after planning meetings, the Committees divided themselves
into subcommittees, to study specific areas, conduct focus groups, interviews, and special -
studies of iitigams and jurors, research the literature, and meet with bar groups. Public
hearings were held in every district in the circuit, and the subcommittees reported findings to

the two full Committees.

In conjunction with the work of the Committees, a survey was undertaken by experts

direction of Professor Carroll Seron, the project's social science advisor. Written
questionnaires were sent to all judicial officers, law clerks, courtroom deputy clerks, and all

other court employees in the circuit. A telephone survey of lawyers, with a written follow-

‘42 U.S.C. § 14001.

2
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up to non-respondents, was conducted by Louis Harris and Associates, Inc. This survey data
was then presented to focus groups around the circuit.

In late 1996 and early 1997, the Committees undertook to complete a report to the

- *Task Force ("the Committee Report”). ‘The work of the Task Force was completed largely

using resources outside the courts. The Committees were composed entirely of volunteers.
The only public expenditures were for the lawyer surveys conducted by Louis Harris and
Associates and the employment profile conducted by Price Waterhouse, which was carried
out at reduced cost, and to reimburse Iimited travel and public hearing costs and the expenses
of preparing and reproducing the reports. These reports are the product of many thousands
of hours of work by dedicated volunteers to whom the Task Force owes an immense debt of
gratitude and who are acknowledged in the preface to this Report. This Task Force Report
utilizes the Committee Report and much of the data underlying it to reach the Task Force’s
own independent findings, conclusions, and recommendations. The Committee Report does
not necessarily represent the views of the Task Force and the Task Force did not choose to
report on atl subj:ects contained in the Committee Report, but we think it important to have
that report available to the public. Rather than identify every specific point of agreement and
disagreement, however, we think it more appropriate to present in this document the views
of the Task Force, and let the views of the Committees speak for themselves in the
Committee Report. Therefore, the Committee Report is published separately as Appendix A

to this report.

The Committee Report also contains an extended discussion of the treatment of

3
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women and minorities in the bankruptcy courts with a particular focus on the appointments of
trustees and the occurrence of women debtors. Some of the findings are preliminary, and the
Task Force chose not to report separately on the bankruptcy courts. We invite those who
may be interested to‘rcéd'thistscction of the Committee Report. . .. ..«: ws ooy s

B. Diversity as a Goal

Implicit in a report of this nature is the proposition that diversity of gender, race, and
ethnicity among public officials and employees is a worthwhile obj'ectivc. For at least the
past 35 years, this same assumption has guided public policy throughoui American society.

It has caused Congress to enact a panoply of laws to bar discrimination based on race',
religion, sex, age, and disability, and it has led every recent President to promote diversity in
the Executive Branch and in making Presidential appointments, including appointments of
life-tenured Article ITI judges. Private and public sector institutions throughout American
society likewise have embraced diversity as a worthy goal.

In a pluralistic society, it is important that different groups have an opportunity 1o
participate in the governing process. Diversity of representation in public institutions also
offers some assurance to groups within the society that there are at least some persons in
authority who share to some degree the perspectives of that group and can serve to balance
other viewpoints. In addition, to the extent that people bring different life experiences and
perspectives to bear on their tasks, the quality of governance benefits. In such ways,
diversity has the potential to enhance both the actual fairness of public proceedings and the

public’s perception of fairness and confidence in those proceedings.
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In the past women and minorities were barred from attaining senior positions in the
legal profession, the unfortunate legacy of generations of discrimination in American society
with consequences that still exist today. As these barriers have fallen, opportunities for
women and minoritiés have openéd up.” While in the past there has been debate over., -
whether diversity could only be achieved at the expense of excellence, today diversity can
and should be achieved without compromising the very highest standards due to the ample
and growing numbers of highly qualified women aﬁd minorities in the legal profession.

This report uses the terms “women” and ~minorities" throughout. "Women" is self-
defining. By "minorities™ we mean persons who are Hispanic, Black (by which is meant
African-Americans, Caribbean-Americans and others of African descent), Indigenous
(generally American Indian), Asian/Pacific Islanders, and other minorities.

C. The Objective of the Task Force Study

The dbjective of the Task Force study, broadly stated, was to examine whether, how,
and when gender, race, or ethnicity affect the quality or nature of individual experience in
“the circuit’s federal courts, both as to those who are involved in the litigation process and
those who are court employees. Similar studies in other jurisdictions have been termed "bias
reports.” Bias is relevantly defined by Webster’s Third International Dictionary as: "an
inclination of temperament or outlook,” frequently "such prepossession with some object or
point of view that the mind does not respond impartially to anything related to this object or
point of view.” Bias can be conscious or, in the more likely case, unconscious. The

foregoing definition is followed by a pertinent quote from the English educator Sir Walter

5
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Moberly: "the most pernicious kind of bias consists in falsely supposing yourself to have
none." This study attempts to ascertain whether "bias,” so defined, exists in the courts of
this circuit.

The study sought to determine .whether because of bias, unconscious or not, the courts......... .
of the Second Circuit operate in a manner that is unfair based on gender, race, or ethnicity.
By unfairness we mean treatment of a person based on gender, race, or ethnicity that differs
from fhe way others are treated and that results in some disadvantage. The Task Force did
not study how, if at all, substantive case outcomes might be the result of bias or unfairness.
Inquiries into the fairness of judir_:ial outcomes, the majority of the Task Force believes, are
best left to the appellate process.

The study was not concerned solely with actual instances of bias and unfair treatment.
The Task Force also sought to find out whether, among persons or groups who use or work
in the courts, any bias or unfairness is, for whatever reasons, subjectively believed or -

perceived to exist. In addition, the Task Force asked for more general beliefs or opinions as

to whether there are aspects of court practices that are unfair based on gender, race, or

ethnicity. The Task Force believes that any widely held belief or opinion that the courts are !

unfair in any respect should be known by those in authority within the courts and remedied.

6
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Chapter Two

A Brief Description of the Circuit and its Caseload

Court operations do not occur in a vacuum. They are part of and affected by the

communities they serve.® .. ... . .. _ _ » o -

A. New York, Connecticut, and Vermont

New York, Connecticut, and Vermont comprise the Second Circuit. Within these
states, there is a wide diversity of population and buman activity. The states range from
New York, a high population state with a mixture of high urban, suburban, and rural
conimum’ties, to Connecticut, a less urban, more suburban state with rural communities, to
Vermont, a low population, mostly rural state. Court is held in places as different from one
another as Binghamton, New York; Rochester, New York; Bridgeport, Connecticut;
Burlington, Vermont; and New York City. The circuit has 6 district courts: 4 in New
York, 1 each in Connecticut and in Vermont. The number of judgeships, which are fixed by
statute and allocated generally according to caseload volume, varies among courts. There are
13 Article III judges in the Court of Appeals, 8 in the District of Connecticut, 4 in the
Northern District of New York, 15 in the Fastern District of New York, 28 in the Southern

District of New York, 4 in the Western District of New York, and 2 in the District of

$The Committee Report devotes considerable space to reporting a social and demographic
profile of the three states within the Second Circuit and the makeup of its 1 circuit and 6
district courts broken down by gender and race. The Task Force refers the reader to the
Committee Report for a comprehensive review and here confines itself to a brief discussion

of selected data.
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Vermont. There are 3 bankruptcy judgeships in the District of Connecticut, 2 in the

Northern District of New York, 6 in the Eastern District of New York, 9 in the Southern

District of New York, 3 in the Western District of New York, and 1 in the District of

Vermont. There are 5 magistrate judges in the District of Connecticut, 5 in the Northern

District of New York, 12 in the Eastern District of New York, 12 in the Southern District of

New York, 5 in the Western District of New York, and 1 in the District of Vermont.

The circuit’s population is 52% female and 48% male, and its racial breakdown is as
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Asian

Native Pacific Hispanic
Totzl _White Black [American khlander Other (Any Race)

NDNY 3,094,443 135,554 12,589 36,958 19,745 58,420
3,357,709 (92.2%) (4.0%) (0.4%) (1.1%) {0.6%) (1.7%)

WDNY 2,472,176 229,613 14,377 28,082 31,395 64,659
2,840,302 {87%%) {8.1%) (0.5%) (1.0%) (1.1%) (2.3%)

SDNY 1,808,400 973,775 15,315 199,793 502,771 1,051,939
4,551,993 (39.7%) (21.4%) {0.3%) (4.4%) (11.0%) (23.1%)

EDNY 3,796,210 1,520,113 20,370 428,927 435,823 1,039,008
7,240,451 (52.4%) (21.0%) (0.3%) (5.9%) (6.0%) (14.4%)

CT 2,762,106 263,344 6,153 47,872 4,130 203,511
3,287,116 (B4%) (8%) (0.2%) (1.5%) {0.1%) (6.2%)

vT 551,441 2,116 2,170 3,01 158 3,862
562,758 (98%) (0.4%) (0.4%) (0.5%) (0.003%) {0.7%)

2d Circuit 15,803,177 2,864,824 57,875 722,868 32,468 2,359,116
21,840,329 (72.4%) (13.1%) (0.3%) (3.3%) (0.2%) (10.8%)

B. The Caseload

Source: 1990 Bureau of the Census

The civil caseload of the six district courts is rising, as is the percentage of that

caseload presenting civil rights and prisoner claims. The criminal caseload is slightly lower

than five years ago; however, the raw statistics do not reveal the complexity of many of the cases.

9
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TABLE B: District Court Caseload 1991 & 1996

| CMIL l CRIMINAL

TOoTAL | HAaBEAsS & | comt  |contracT| wasor |Persowar| TOTAL DRUG |EMBEZZLE-| LARCENY | FRAUD

PRISONER | RIGHTS INJURY MENT

CVIL

RIGHTS

1991 18,570 12.0% 9.2% 22.3% 10.0% 13.2% 3,402 35.0% 5.4% 6.0% 22.4%

1896 23,801 16.2% 16.4% 18.9% 8.6% 11.9% 3,325 29.1% 34% | 57% 27.1%

The circuit’s civil appellate caseload grew by more than one-third over the past five
years, reflecting in part an increase in civil rights and prisoner claims. Criminal appeals
were also up over the same period.

TABLE C: Court of Appeals Caseload 1991 & 1996

CIVIL I CRIMINAL ) l
== -

TOTAL HABEAS & cviL CONTRACT LABOR [PERSONAL TOTAL DRUG EMBEZRE-| LARCENY FRAUD
PRISONER | RIGHTS INJURY MENT
CIviL
RIGHTS

|1991 2355 | 245% | 17.8% | 11.4% 5.3% 4.5% 764 58.0% 1.6% 20% | 156%

I 1996 3,176 28.1% 258% 1.1% 4.3% 4.0% 872 414% 1.0% 3.7% 17.9%

on Cases sppasled Fom disticl COUts,

In 1996, the pro se caseload was a substantial part of the docket of both the district
courts and the Court of Appeals. Although we do not have a precise figure for pro se filings

in the district courts, estimated to be approximately 30% of all filings, the following table

presents figures for the Court of Appeals.

10
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TABLE D:  Court of Appeals: Pro Se and Counseled Cases
Twelve Month Period Ending September 30, 1996

Total Cases 4,562 (100.0%) Total Cases 4,207 (100.0%)
Commenced Terminated
—
Counseled 2,845 ( 62.4%) Counseled 2,686 ( 63.8%)
Pro Se 1,717 ( 37.6%) Pro Se 1,521 { 36.2%)

11
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Chapter Three

A Profile of Article Il Judges, Bankruptcy Judges,
and Magistrate Judges, and of the Public and Private Bar

The role of the federal courts in selecting judicial officers varies depending on the
level of court The courts have no role in the selection of Article II judgesls who sit on the
Court of Appeals and the district courts, the responsibility for which lies entirely with the
President, who nominates judges, and the United States Senate, which confirms them.
Bankruptcy judges are appointed by the judges of the Court of Appeals from a choice of
candidates submitted by merit selection committees. Magistrate judges are appointed by the
judges of the district court in which the magistrate judge serves from a choice of candidates
submitted by merit selection committees. |

The representatton of women and minorities as judges in the courts of the Secoﬁd
Circuit varies from court to court and at the different tevels of the court.®- The Court of
Appeals, with 13 active judge positions, 3 of which were vacant on January 1, 1997, has 1
woman and 2 minorities. The district courts, with 56 active judges, has 19 women judges
and 9 minority judges. Among the circuit’s 24 bankruptcy judges, 5 are women and 3 are
minorities, and among the 40 magistrate judges, 12 are women and 3 minorities.

The following tables depict the women and minority judges in the Court of Appeals,
the district courts, bankruptcy courts, and among magistrate judges in the Second Circuit as

of January 1, 1997 and as a percentage both of the active judges in those positions and of all

SAll demographic data, unless otherwise indicated, is as of January 1, 1997.
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judges, active and senjor,” of the Court of Appeals and the district courts.

TABLE E: Court of Appeals Judges

, ACTIVE JUDGES ALL JUDGES
ACTIVE & SENIOR,
JUDGES 10 18
WOMEN JUDGES 1(109%) 1 {69%6)
MINORITY JUDGES 2 (20%) 2(11%) - 1’
TABLE F: District Court Judges
nDey WORY sory £ouy v conn TeTAL
ACTOVE AlL ACTIVE ALL ACTIVE ALL ACTTYE ALL ACTivE ALL ACTIVE ALL ACTIVE ALL
JUDGES 4 6 4 [ 25 44 15 21 2 3 7 10 57 92
WOMEN 1 1 ] (] 9 12 ] 4 0 0 | 1 2 15 13
JUDGES psw | urw g% | @1 | emw | ok 4% | 2o% | 2w | giw
MINORITY 0 0 0 0 4 ? 1 1 0 0 1 1 6 ]
JUDGES aew | 6w | % | s% 4% 1 ek | oew | now
TABLE G: Bankruptcy Judges
NONY WDNY SDNY EDNY vT CONN TOTAL
JUDGES 2 3 9 6 1 3 24
WOMEN JUDGES 0 0 2 3 0 0 5
{22%} (50%) (21%)
MINORITY 0 (1] 2 1 0 0 3
JUDGES (11%) (17%]) {(13%)
Note: Figures do not inciude bankruptey judges recalled to duty,

"Senior judges are those Article III judges who at age 65 or thereafter, upon the
completion of 15 years of service (or a combination of years of service plus age equalling
80), have elected senior status, thereby creating a vacancy among the active judges of the
court.

13
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TABLE H: Magistrate Judges

NDNY WDNY SDNY EDNY vT CONN TOTAL
JUDGES 5 5 12 12 1 5 40
WOMEN JUDGES 0 1 3 5 0 3 12
(20%) (25%) {42%) {(60%]) , {30%),
MINORITY o 1 1 1 0 o 3 .
JUDGES {20%]) (89%) (8%) (8%}
Note: Figures do not include part-time magistrate judges. —

The significant representation of women and minorities on some of the courts of the Second
Circuit is a relatively recent phenomenon. In 1991, there were only 8 active and senior female
judges as compare;i with today’s 19 active and senior female judges. The first woman to serve as a
district judge was appointed to the District Court for the Southern District of New York in 1966,
and she was not joined by another woman on that court until 1978. The first woman' was appointed
to the district court in Connecticut in 1977, and she was the only woman there for nearly two
decades. There was no woman on the district court for the Eastern District of New York until
1978. All six of the active minority district court judges in the circuit have joined the bench since
1991. Since 1961, there has been some minority representation in the circuit’s courts although,
until recently, not in great numbers. The minority judges now senior, retired or deceased, are
former Supreme Court Justice Thurgood Marshall (Court of Appeals 1961-1965); Constance Baker
Motley (S.D.N.Y. 1966 to date); Mary Johnson Lowe (S.D.N.Y. 1978 to date); Lawrence W.

Pierce (S.D.N.Y. 1972-1982; Court of Appeals 1982-1995); and Henry Bramwell (E.D.N.Y. 1974-
1987).

A. Gender of Judges
Of the 173 active and senior Article III judges in office at the end of 1996, 38 (21%) are

14
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women. Since women have more recently come into the legal profession, their numbers are greater
as a percentage of active judges than as a percentage of active and senior judges combined. Of the
18 judges of the Court of Appeals (10 active and 8 senior judges), the single female judge is 10% of
the active judges and. 6% of all judges: Of the 91 active and senior judges of the district courts, 19 -
(21%) are women; of the 56 active district judges, 15 (27%) are women; of the 24 bankruptcy
judges, 5 (21%) are women; and of the 40 magistrate judges, 12 (30%) are women. However, the
distribution of women at various levels of court is uneven.

The representation of women among the judges of the Second Circuit at the various court
levels is depicted in Tables E, F, G, and H. Women are 52% of the circuit’s population, women
are 27% of all lawyers in the Second Circuit and the Committee Report estimated that women are
21.7% of the lawyers who practice in the federal courts. Judges are drawn from the ranks of
lawyers, not the population at large, and normally from the ranks of those lawyers who have been
members of the bar for 15 years and have had some degree of courtroom experience. I’ilere are no

precise statistics kept for the percentage of such lawyers who are women.?

*Based on law school enrollment data, women are 16% of the lawyers in the age pool
from which judges are normally selected -- those between the ages of 39 (who graduate no
earlier than age 24 and therefore have the normally expected 15 years’ experience) and age
60 (beyond which judicial appointments are rarely made). The American Bar Association
data from which the 16% figure is derived is nation-wide and may not be representative of
this circuit. This data reveals that nationally 629,978 law students entered A.B.A.-approved
law schools between 1958 and 1979, of whom 101,476 were women. Students entering law
school in 1958 would have graduated in 1961 at age 24, and by 1997 would be at least 60
years of age; those entering law school in 1979 would have graduated in 1982 at age 24, and
by 1997 would have at least 15 years’ experience. 101,476 is 16% of 629,978. First year
enrollment figures have been used because of the absence of ABA data on graduates for all
of the relevant years; however, there is no reason to suspect a significant variance between
the percentages as between men and women who enter law school and those who graduate.

15
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We note that the overall percentages of women district judges among active district judges

(27%) and among active and senior district judges (21 %), on the bankruptcy court (21%) and
among magistrate judges (30%) does not compare unfavorably to the 21.7% of federal court
pmctitionérs who are women. However, overall numbers do not present 2 complete picture due to,
the unevenness of representation of women as between courts. Women are found in greater
percentages on the district courts particularly in New York’s Northern, Eastern, and Southern
Districts, among bankruptcy judgcs. in the Southern and Eastern Districts, and among magistrate
judges in the Southern, Eastern, and Western Districts of New York and in the District of

Connecticut. However, there are few, if any, women elsewhere. In the Court of Appeals, only 1

woman has ever served, and since 1980 every appointment has gone to a man. No women have
ever served in the district courts for the Western District of New York and District of Vermont, the
bankruptey courts for the Northern and Western Districts of New York and District of Vermont,
and as a magistrate judge for the Northern District of New York and District of Vermont.

It is important to note that women were 43.5 %° of those who graduated from law school in
1996. Thus, the percentage of women who will be eligible for consideration as judges will rise
significantly as these women law graduates attain experience. Appointing authorities will have to

keep in mind the growing percentage of women among the pool of lawyers eligible for judicial

office.

Using similar known data, the percentages of women lawyers in the above age pool will be
24% in five years and 31% in ten years.

The ABA Legal Education Section reports that in 1996, of 39,920 J.D. degrees
awarded, 17,366 (43.5%) went to women.

16
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B. Race and Ethnicity of Judges

Of the 173 Article III and non-Article III judges, 14 (8%) are minorities. As the tables
show, while the distribution among the level of courts is fairly uniform, the distribution as between
courts at the same level is uneven. Of the 18 judges of the Court of .Appeals (10 active and- 8 senior .
judges), 2 (11%) are minorities; the 2 minorities are 20% of the court’s active judges. Of the 56
active district judges, 6 (11%) are minorities; of the 24 bankruptcy judges, 3 (12%) are minorities:
and of the 40 magistrate judges, 3 (8%) are minorities.

The representation of minorities among the judges at the various court levels is depicted in
Tables E, F, G, and H. The 1990 Census reported that minorities are 27.6% of the general
population within the Second Circuit and 7.5% of the circuit’s lawyers and the Committees
estimated that about 5% of the lawyers practicing in the circuit’s federal courts are minorities.

We note that the overall percentages of minorty district judges among active district judges
of 11% and among active and senior district judges of 10%, on the bankruptcy court of 13% and
among magistrate judges of 8% exceeds the 5% of minority federal court practitioners. However,
there are ﬁo minority judges in any of the courts of the Northern and Western Districts of New
York and District of Vermont and only 1 in the federal courts of Connecticut. As is the case with
women, the percentage of law school graduates who are minorities has risen in the ;;ast fifteen years
to 17.9% in 1996," and appointing authorities should be mindful of this rising percentage as

appointments are made.

°The ABA Legal Education Section reports that in 1996 of 39,920 J.D. degrees
awarded, 6,802 (17.9%) went to minorities as follows: African-American, 2,755 (14.5%);
Hispanic, 2,000 (5%); Asian, 2,129 (5.3%); and Ammnerican Indian, 268 (.7%).

17

CLINTON LIBRARY PHOTOCOPY



DRAFT JUNE 10, 1997

The Task Force does not suggest that appointing authorities be restricted to a consideration

of the percentages of those lawyers eligible for judicial office who are women or minorities. As |
. \|

discussed earlier, since diversity benefits the judiciary both by enhancing perspectives that bear on

- governance and by giving specific groups the confidence that persons with similgr life experiences "
are in positions of authority in sufficient numbers, it is understandably desirable that appointing

authorities would seek to achieve higher percentages of women and minority judges than the

available pool perceﬁtages would indicate and, in some courts, higher percentages do exist. As

recommended in Chapter Ten, diversity in judicial appointments should remain a continuing,

conscious goal. h
C. The Gender, Race. and Ethnicity of the Public Bar *
Although to a considerable extent the appointing authorities for the public bar lie outside the —
couru;, the gender and race of that bar is part of the environment of the federal courts. For ‘
example, United States Attorneys are appointed by the President and confirmed by the Senate, and h
Assistant United States Attorneys are appointed by the Attorney General, usually on the I
recommendation of the United States Attorney. The only role the federal courts have in these

appointments is in the very rare situation in which a district court makes an interim appointment (o

fill a vacancy in the position of the United States Attomey itself. The Public Defenders for the

District of Connecticut and the Western District of New York are appointed by the Court of Appeals

upon the advice of district court committees composed of the chief district judge and members of the
bar. These Public Defenders al_ppoint their own assistant public defenders. In the Southern and

Eastern Districts of New York, public defender services are contracted out to the Legal Aid Society,

18
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the employees of which are not court employees. [n addition to full-time public defenders, lawyers
are appointed by each court from panels of private lawyers, pursuant to the Criminal Justice Act, 1o
represent indigent defendants who for some reason cahnot be represented by full-time defenders.
These individually appointed lawyers are selected from a roster of Criminal Justice Act lawyers
maintained by each court. In tﬁc Northern DlStI'lCl of New York and the District of Vermont these
panel lawyers carry the entire indigent criminal caseload.

Of the 6 United States Attomeys within the Second Circuit, 1 is a Qoman and 1 is a
minority. In 1995, women were 38% of the Assistant United States Attorneys, and minorities were
10%. Of the lawyers in the chal Aid defender offices for the Eastern and Southern Districts of
New York, about 50% are women and 13% are minorities. The full-time public defender for the
District of Connecticut is a white male and, as of the end of 1996, that office of 6 lawyers had 1
woman and no minorities. The Western District of New York public defender is a white male and,
as of 1997, that office of 8 lawyers is compriéed of 4 women and no minorities.

D. Gender, Race, and Ethnicity of the Private Bar

The following table breaks down the gender, race, and ethnicity of all lawyers in the districts "
of the Second Circuit, However, we do not have data to demonstrate how many of each category

practice in the federal courts.
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TABLE I:  Number and Percent of Lawyers by Race, Ethnicity, and

Gender in the Second Circuit, 1990 "
BLACK INDIGENOUS ASLAN/ OTHER ] ﬂ

TOTAL WHITE HISPANIC .
PACIAIC RACE
ISLANDER
WONY Female 1.2719 1.225 10 36 8 0 P
(18.3%) (18.0%) (38.5%} 125.0%} {57.1%) (0.0%)
Male £.719 5.579 16 108 . 8 10 o
(B1.7%) {82.0%} 161.5%} (75.0%} " (£2.9%) {100.0%}
SDNY Female 12,721 11.268 458 648 0 347 o
i (29.9%) {28.4%) 145.3%) (S6.9%)} 10.0%}) (47.5%) {0.0%)
Male 29.844 28,405 652 430 7 383 7
(70.1%} (71.6%) (54.7%) £3.1%) {100.0%} (52.5%) (100.0%)
EDNY Female B.82¢ 7.142 422 584 13 256 7
(27.3%} {24.7%) (46.7%} (52.3%) {76.5%) (£2.6%) {100.0%)
Male 23.543 21,813 482 899 4 345 o i
(72.7%} (75.3%) {53.3%) (47.7%) (23.5%) (57.4%} (0.0%}
NDNY Female 1.729 1.662 22 37 3 s 0
(22.0%) (21.7%) (23.4%) {45.1%) (25.0%) (35.7%}
Male 6,132 5.997 72 1 9 : 0
{78.0%!} {78.3%) (76.6%} (S4.9%) (75.0%) 164.3%}
VERMONT | Female 390 330 0 0 o o o
{25.4%) (25.6%)
Male 1.135 1.125 2 4 4] 4 [s)
{74.6%) (74.4%} (100.0%} (100.0%) {100.0%)
CONN. Female 3.632 3.391 99 117 .5 20 0
(26.8%) {26.1%1} (44.0%} {£1.9%) {100.0%} 137.0%)
Male 9,910 9.588 126 162 ] M o
(73.2%} (73.9%) (56.0%) (S8.1%!} (o%) (63.0%)
SECOND Female 28,575 25.078 1.011 1.822 29 628 7
CIRCUIT 127.3%) {25.7%} (44.7%) (51.6%) (S2.7%) (44.4%) {(50.0%}
Male 76,283 72,507 1.250 1.708 26 785 7
L_ (72.1%1 (74.3%) {55.3%1 48.3%) (47.2%) {55.6%) {50.0%1 |
| -
Source: 1990 Equal Opportunity File compiled by the Census.
11 district indicate the proportion of lawyers in each racial or ethnic

Note: The percentages shown for eac
category that are male and female.

1. Gender of Private Lawyers
The 1990 Census reported that 27% of the lawyers practicing in the geographic area

comprising the Second Circuit were women. The Committee Report, using statistical
analysis based upon a sampling technique, estimated the percentage of women practicing in
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the federal courts of this circuit to be 21.7%. The Committee Report also pointed to
indicators that, as between mate and female lawyers, female lawyers tended to play less
significant roles in litigation. This conclusion was based primarily on survey data showing
that a smaller percentage of male lawyers (24% of white males; 38.5% of minority males)
are law i associates than female la@ycrg (48% of white females; 100% 6f minority
females); and more women practitioners are under 35 years old (41% of white females; 80%
of minority females) than men (17% of white mﬂw; 46% of minority malcs).

2. Race and Ethnicity of Private Lawyers
The following table depicts the race and ethnicity of the private bar of the circuit:

TABLE J:  Lawyers by Race and Ethnicity for the Nation and the Circuit in 1990

TOTAL WHITE HISPANIC BLACK INDIGENOUS ASIAN! OTHER
PACIFIC
ISLANDER
SECOND 104,858 97.858 2,261 3.530 © 55 1413 14
CIRCUIT {93.3%]} {2.2%) (3.4%) (0.0%) (1.3%) (0.0%)
UNITED 747,077 691,313 18,612 25,067 1417 10,513 155
STATES {92.5%) (2.5%) (3.4%) (0.2%) (1.4%) {0.0%)

Source: 1990 Equal Opportunity File complied by the Censas.
The 1990 Census reported that 6.8% of the lawyers in the Second Circuit were
minority lawyers. This figure probably underrepresents the minority lawyer percentage as of
the end of 1996, since, of ali J.D. degrees awarded nation-wide, minorities received 17.9%
in 1996 and 18.7% in 1995, and from 1981 .to 1991, the number of minorities in firms of 25

or more lawyers more than doubled (3% to 6.8%). Among minority lawyers, women
‘comprise a greater percentage, nearly half (48%), than they do among white lawyers, of
which 26% are women. Baséd upon survey data, the Commitiee Report estimates that
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minority lawyers account for 4.7% of the lawyers practicing in the federal courts of the

Second Circuit.

CLINTON LIBRARY PHOTOCOPY

ee—




.. S E—

DRAFT JUNE 10, 1997

Chapter_Four

The Baruch Report: Survey Results of Observations and
Opinions of Judges, Lawyers, Law Clerks, and Courtroom Deputies

To understand the extent to which biased behavior occurs within the courts of the
Second Circuit and might be thought to be occurring, the Task Force commissioped an
elaborate survey by the School of Public Affairs at Baruch College ("the Baruch Report™)."!
The primary investigative technique of the Baruch Report was the distribution of detailed
questionnaires to judges, lawyers, and those court employees in a position to observe

courtroom conduct — courtroom deputy clerks and law clerks. The interviews with most of

the lawyers were conducted by telephone. Both the written and the telephonic responses

were supplemented by focus group sessions.
In drawing its own conclusions from the survey data, the Task Force distinguishes

between data as to the observation of biased behavior, that is, what respondents reported had

happened to them and what they had observed happening to others, and data as to the

pr. Carroll Seron, the project coordinator of the Baruch Report, is the Director of
Academic Programs at the Baruch College School of Public Affairs, where she has been on
the faculty since 1986. Previously, she was a Judicial Fellow at the United States Supreme
Court and, for five years, worked as a research associate at the Federal Judicial Center. Dr.
Seron has conducted numerous studies, and published three books, five reports, and over
fifteen articles concerning the law and the federal judiciary. See, e.g., Carroll Seron and
Wolf Heydebrand, Rationalizing Justice: The Political Economy of the Federal District
Courts (1990); Carroll Seron, A Report of the Experiences of Judges in the Use of State
Certification Procedures, Federal Judicial Center, Washington, D.C. (1982); Carroll Seron,
The Role of Magistrates in Federal District Courts, Federal Judicial Center, Washington,
D.C. (1983). The authors of the Baruch Report have also been commissioned by the New
York City Civilian Complaint and Review Board to conduct a pilot study using methodology
similar to that employed in the Baruch Report which will document community perceptions
as between officers of the New York City Police Department and the community.
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opinions or beliefs of biased behavior, that is, the opinions respondents held as to the exteny
of biased behavior that they believe is occurring, regardless of whether they had either
experienced or observed such behavior.

We also note that even where the data reports observations, either happening to the
respondent or observed by the respondent, it inevitably includes both observations of
incidents that might objectively be determined to be biased conduct, such as hearing an
explicitly racially derogatory remark, and incidents that are subjectively considered by the
recipient or the observer to be biased conduct, such as hearing the competence of a minority
lawyer questioned by another lawyer. Uttering a racially derogatory remark is always
racially biased conduct. On the other hand, questioning the competency of a minority lawyer
without a racial reference may not always be racially biased conduct. Therefore as to some
forms of conduct, some uncertainty will ipevitably exist as to whether those experiencing or
observing the conduct are misperceiving innocent conduct or whether others who fail to
observe biased conduct are insensitive to it. The data concerning occurrences of biased i
conduct include 2ll conduct that was subjectively considered by the respondent to reflect
gender or racial or ethnic bias.!?

At the outset, we must note several cautions applicable to both the observation data

and the belief or opinion data contained in the Baruch Report. First, some margin of error

1A the reader will note, much of the survey data reflects differences in the amount of
biased conduct said to have been observed occurring toward others or actually experienced
depending on whether the survey respondent is a white male, white female, or a minority
male or female. The interested reader may wish to note the Committee Report’s discussion

of this phenomenon.
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inevitably arises (a) because rates of return by those groups in which all members were
surveyed, while high, were incomplete and (b) because of sampling error as to those groups
in which' members were sampled. The results of this study are not broken down on a district -
by district basis. Since there are sometimes significantly different conditions present from
district to district, the reader is cautioned that the aggregate data "blends® the data and may
obscure real differences. Questionnaires were sent to all circuit, district, bankruptcy, and
magistrate judges of the 7 courts within the Second Circuit, all courtroom deputy clerks and
law clerks, ail Assistant United States Attorneys ("AUSAs"), and all full-time lawyers in

offices responsible for representing defendants charged with federal crimes.!® The response

rates for these groups were as follows:

Judges 73%
Courtroom deputy and law clerks 73%
AUSAs and defenders 70%

Because the members of each of these groups who chose to respond might not be perfectly

representative of the entire group, the data for each group might not accurately reflect the 4
experiences or the perception of the entire group. Nevertheless, we believe that the response

rates for all of the groups surveyed are sufficiently high to minimize the risk of any

significant distortion arising from incomplete response rates.

Lawyers in private practice were sampled. A base of names was assembled

“The Baruch Report refers to these lawyers as "Public Defenders.” Included are the
full-time lawyers of the Federal Public Defender’s offices in the Western District of New
York and Connecticut, and the lawyers of the Federal Defender Unit of the Legal Aid
Society who represent federal defendants in the Eastern and Southern Districts of New York.
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consisting of all lawyers who had filed appearances in Second Circuit courts in 1995. From
this base, a random sample of names was drawn. Because the lawyers filing appearances
were primarily white males, this technique was expected to produce, and did produce, low
aumbers of female and, especially, minority lawyers. More female and minority lawyers had
participated in Second Circuit cases even though their names were not listed on appearance
forms, which usually identify only the attorney of record. Accordingly, to augment the
number of female and minority lawyers questioned by the Baruch Report, lawyers whosc.
names were generated in the random sample were asked for the names of all lawyers who
had participated with them in the case in which they had filed the initial appearance form.
This procedure produced a total of 238 white male lawyers, 226 white female lawyers, 95
minority male lawyers, and 53 minority female lawyers.!* Again, there is some risk that
the data from these groups of lawyers might not be perfectly representative of all members of
each group, both because of the normal margin of sampling error and the added margin of
error arising from the fact that the means of identifying women and minority lawyers was
random only to the extent that the initially drawn names were randomly selected. Finally,
some risk of error arises, as with all surveying, from possible misinterpretations of the

questions, respondents’ attributions of different meanings to words used in some questions,

“The sample of each group of private lawyers was adjusted to provide a fair
representation of lawyers who had participated in a mix of cases typical of the cases in courts
of the Second Circuit, and also adjusted to avoid overrepresenting the lawyers who had
appeared frequently in federal courts, thereby increasing their chances of being drawn for the"
sample. The details of the survey's sampling technique are set forth in the Baruch Report,
which is Appendix B to this report.
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and respondents’ inaccurate recollections.

Notwithstanding some risk of survey error, we are satisfied that the Baruch Report
provides a reliable basis for drawing the conclusions we have reached. Because our effort is
to report the general extent to which various forms of conduct have occp_rred (rarely,
occasionally, or often) and, where relevant, to note significant differences in the responses of
various reporting groups (for example, between male and female judges, or between white
and minority lawyers), the relatively minor risk of some survey error does not detract from
the validity of our conclusions. We are reporting general patterns, and do not purport to be
making a more refined analysis. For example, when we note, in reliance on the 29.8% of
the sample reported in Table 16 of the Baruch Report, that many minority male lawyers
report that they have been‘subjected to derogatory or racial comments, it does not matter
whether the actual percentage of all minority male lawyers within the Second Circuit is really
27% or 32%, oreven 25% or 35%. It is‘sufﬁcient for our purposes to have learned that
such an occurrence happens 1o a very significant proportion of minority male lawyers.

The data as to occurrences (conduct that has been experienced or observed) concern
three sets of people: (1) those to whom the biased treatment is said to have occurred, (2)
those said to be responsible for the biased treatment, and (3) those who say they observed the
biased treatment. We have thought it helpful in our discussion to make an initial division
among those to whom the biased treatment was directed: first, parties and witnesses, and
second, lawyers. Within each of these categories, we then make a further division among

those who say they observed the biased treatment: judges, court employees, and lawyers.
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Finally, within the subgroups of observers, we identify the groups of people said to be
responsible for the biased treatment.

We have selected for discussion in this report the data that seem particularly
significant. In reporting this data, the footnote language in bold is that used in the pertinent
survey question. A more comprehensive understanding of the results of the Baruch Report
will -be obtained from examination of the full Report and its accompanying tables, which
reflect all the significant data gathered for the Baruch Report. This Report, prepared by and
reflecting the views of the professionals involved in the survey, is published separately as
Appendix B of this Task Force Report.

A. Occurrences of Biased Behavior

1. Biased Conduct Directed at Parties and Witnesses

The biased treatment of parties and witnesses comprised instances where a party or
witness was (1) ignored; interrupted, or not listened to; (2) helped or coached in a
patronizing way; (3) subjected to a sexually oriented remark; or (4) subjected to a derogatory
remark related to gender, race, or ethnicity (including parodying an accent). Limited
resources precluded surveying parties and witnesses themselves; instead, the Baruch Report
relied on biased behavior directed at parties or witnesses as observed by judges, court
employees (law clerks and courtroom deputy clerks), and lawyers. Respondents were asked
to report their observations of biased behavior that they attributed to the gender or the race
or ethnicity of parties and ‘;Ii[IICSSCS.

Overall, few judges and court employees observed biased conduct by lawyers based
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on gender or race or ethnicity directed at parties or witnesses, but such instances were
nonetheless reported, especially by female judges.” Court employees, who were asked
about biased conduct by either judges or lawyers directed at parties or witnesses, also

seldom reported such occurrences, but some occurrences Were observed.' Again, the

155 4% of male judges and 26.9% of female judges observed parties or witnesses
ignored, interrupted, or not listened to by lawyers, which the judges attributed to gender

bias.

6.3% of the male judges and 26.9% of the female judges observed parties or
witnesses helped or coached in a patronizing way by lawyers, which the judges attributed
to gender bias. Baruch Report, Table 22.

2.5% of the male judges and 25.9% of the female judges observed parties or
witnesses ignored, interrupted, or not listened to by lawyers, which the judges attributed

to racial or ethnic bias.

7.6% of the male judges and 18.5% of the female judges observed parties or
witnesses helped or coached in a patronizing way by lawyers, which the judges attributed
to racial or ethnic bias. Baruch Report, Table 26.

163 1% of white male employees, 8.5% of white female employees, and 15.6% of
minority employees observed parties or witnesses helped or coached in a patronizing way
by judges or lawyers, which they attributed to gender bias.

2.3% of white male employees,-2.2% of white female employees, and 7.7% of
minority employees observed parties or witnesses subjected to derogatory comments about
sexual orientation by judges or lawyers. Baruch Report, Table 23.

2.4% of white male employees, 4.8% of female employees, and 12.5% of minority
employees observed parties or witnesses helped or coached in a patronizing way by
judges or lawyers, which they attributed to racial or ethnic bias.

3.8% of white male employees, 6.7% of female employees, and 2.8% of minority
employees observed parties or witnesses subjected to derogatory racial or ethnic
comments by judges or lawyers.

3.8% of white male employees, 5.3% of female employees, and 10.3% of minority
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majority of lawyers -- regardless of race, ethnicity, or gender -- reported that they had not
observed biased conduct. Here, too, however, a significant group did report observing
biased conduct. Lawyers also reported some biased conduct toward parties and witnesses by
judges."” On the other hand, lawyers, especially female and minority lawyers, reported

biased conduct toward parties and witnesses by other lawyers to a greater degree, '8 perhaps

employees observed parties or witnesses subjected to an imitation or parody of manner
or speech by judges or lawyers, which they attributed to racial or ethnic bias. Baruch
Report, Table 27.

4% of white male lawyers, 12.8% of white female lawyers, 26.3% of minority male
lawyers, and 17% of minority female lawyers observed parties or witnesses helped or
coached in a patronizing way by judges, which they attributed to gender bias.

2.6% of white male lawyers, 2.1% of white female lawyers, 3.2% of minority
lawyers, and 0% of minority female lawyers observed derogatory comments by judges
about the gender of parties or witnesses. Baruch Report, Table 20.

2.6% of white male lawyers, 5.3% of white female lawyers, 20.7% of minority male
lawyers, and 4.1% of minority female lawyers observed parties or witnesses helped or 3
coached in a patronizing way by judges, which they attributed to racial or ethnic bias.

1.7% of white male lawyers, 2.1% of white female lawyers, 9.5% of minority male ¥
lawyers, and 0% of minority female lawyers observed racial or ethnic comments about
parties or witnesses by judges.

1.4% of white male lawyers, 1.1% of white female lawyers, 8.5% of minority
lawyers, and 0% of minority female lawyers observed parties or witnesses subjected to an
imitation or parody of manner or speech by judges, which they attributed to racial or
ethnic bias. Baruch Report, Table 24.

'*11% of white male lawyers, 25.3% of white female lawyers, 32.6% of minority male
lawyers, and 49.1% of minority female lawyers observed parties or witnesses helped or
coached in a patronizing way by lawyers, which they attributed to gender bias.

16.5% of male lawyers, 18.9% of female lawyers, 25.5% of minority male lawyers,
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due in part to the fact that lawyers reported in greater numbers that the biased conduct they
observed occurred outside the courtroom. '

Apart from the reported occurrences of biased conduct, the most significant aspect of
the data on treatment of parties and witnesses is the differences between the extent to which
such conduct is reported by white males as compared to females and minority males, and by
whites as compared to minorities. The percentages of judges and court employees who
reported observing biased treatment of parties or witnesses based on gender was very low
among males and much higher among females. Among male lawyers, the percentage of
those who reported biased treatment based on gender was much lower for white male lawyers

than was the percentage of minority male lawyers, who, on average, observed gender biased

and 11.3% of minority female lawyers observed derogatory comments by lawyers about
the gender of parties or witnesses. Baruch Report, Table 21.

8.1% of white male lawyers, 13.8% of white female lawyers, 33% of minority male
lawyers, and 35.8% of minority female lawyers observed parties or witnesses helped or
coached in a patronizing way by lawyers, which they attributed to racial or ethnic bias.

17.6% of white male lawyers, 12.6% of white female lawyers, 29.8% of minority
male lawyers, and 17% of minority female lawyers observed racial or ethric comments
about parties or witnesses by lawyers.

17.3% of white male lawyers, 13.7% of white female lawyers, 34.7% of minority
male lawyers, and 13.2% of minority female lawyers observed parties or witnesses
subjected to am imitation or Parody of manner or speech by lawyers, which they
attributed to racial or ethnic bias. Baruch Report, Table 25.

"Baruch Report, Table 14.
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treatment to the same extent as female lawyers.® Among court employees and lawyers
who reported observing biased treatment of parties and witnesses based on race or ethnicity,
the percentages were much higher for minorities than for whites.

2. Biased Conduct Directed at Lawyers

With respect to treatment of lawyers that reflects gender, racial, 6r ethnic bias, the
Baruch Report presented data as to what lawyers reported they themselves have experienced
and what judges, court employees (law clerks and courtroom deputy clerks), and other
lawyers reported they have observed.

Here, too, a majority of lawyers -- regardless of gender, race, or ethnicity -- reported
that they had not experienced biased conduct personally. However, in spite of this, a
significant percentage of lawyers reported that they had experienced biased conduct based on
gender, race, or ethnicity: Roughbly half of the female la;vyers reported experiencing biased

conduct based on gender,?! and about one-third of the minority lawyers reported

2The Baruch Report did not present data specifying the race or ethnicity of judges and
court employees who reported observing gender-biased treatment.

248 4% of white female lawyers and 45.3% of minority female lawyers reported that
they had been ignored, interrupted, or not listened to, which they attributed to gender
bias. '

35.1% of white female lawyers and 34.6% of minority female lawyers reported that
they had been helped or coached in a patronizing way, which they attributed to gender
bias.

: 63.2% of white female lawyers and 62.3% of minority female lawyers reported that
they had been mistaken for a non-lawyer.

39.4% of white female lawyers and 50.9% of minority female lawyers reported that
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experiencing biased conduct based on race or ethnicity.*

Although the percentages of judges®™ and court employees* observing biased

their competence had been challenged, which they attributed to gender bias. Baruch Report,
Table 15. :

29.8% of minority male lawyers and 29.4 % of minority female lawyers reported that
they had experienced derogatory racial or ethnic remarks.

12.9% of minority male lawyers, and 1.9% of minority female lawyers reported that
they had experienced an imitation or parody of manner or speech, which they attributed to
racial or ethnic bias.

16.8. % of minority male lawyers, and 15.7% of minority female lawyers reported
that they were helped or coached in a patronizing way, which they atiributed to racial or
ethnic bias. Baruch Report, Table 16.

B1.8% of male judges and 16.7% of female judges reported observing lawyers ignored,
interrupted, or not listened to by other lawyers, which they attributed to gender bias.

0.9% of male judges and 8% of female judges reported observing lawyers helped or
coached in a patronizing way by other lawyers, which they attributed to gender bias.

1.8% of male judges and 8.3% of female judges reported observing a female lawyer
mistaken for a non-lawyer by other lawyers. Baruch Report, Table 7.

0% of male judges and 4% of female judges reported observing derogatory racial or
ethnic comments by lawyers about other lawyers.

2.7% of male judges and 4% of female judges reported observing a minority lawyer
mistaken for a non-lawyer by other lawyers. Baruch Report, Table 10.

245.5% of white male employees, 11.7% of white female employees, and 20.5% of
minority employees reported observing lawyers ignored, interrupted, or not listened to by
other lawyers, which they attributed to gender bias.

3.7% of white male employees, 4.2% of white female employees, and 7.1% of
33
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conduct directed at lawyers were generally low, a substantial percentage of lawyers observeq

such biased conduct based on gender” and race.? Again, some of this difference is due

minority employees reported observing sexually oriented remarks directed at lawyers by
other lawyers, which they attributed to gender bias.
Baruch Report, Table 8.

5% of white male employees, 5.6% of white female employees, and 9.3% of
minority employees reported observing derogatory racial or ethnic comments by lawyers

about other lawyers.

3% of white male employees, 5.6% of white female employees, and 16.7% of
minority employees reported observing an imitation or parody of the speech of lawyers by
other lawyers, which they attributed to racial or ethnic bias.

3.7% of white male employees, 5.1% of white female employees, and 19% of
minority employees reported observing a minority lawyer mistaken for a non-lawyer by

other lawyers.

1.5% of white male employees, 2.2% of white female employees, and 23.8% of
minority employees reported observing the competence of a lawyer challenged by other
lawyers, which they attributed to racial or ethnic bias.

Baruch Report, Table 11.

»54% of white male lawyers, 76.8% of white female lawyers, 78.9% of minority male
lawyers, and 80% of minority female lawyers reported observing biased treatment of
lawyers based on gender. Most of the lawyers reported observing 2 or 3 incidents of such

conduct. Baruch Report, Table 12.

7.5% of white male lawyers, 38.3% of white female lawyers, 36.3% of minority
male lawyers, and 53.1% of minority female lawyers reported observing lawyers ignored,
interrupted, or not listened to, which they attributed to gender bias.

6.9% of white male lawyers, 33.7% of white female lawyers, 31.1% of minority
male lawyers, and 31.1% of minority female lawyers reported observing lawyers helped or
coached in a patronizing way, which they attributed to gender bias.

8.7% of white male lawyers, 47.4% of white female lawyers, 44.9% of minority
male lawyers, and 28.6% of minority female lawyers reported observing a female lawyer

mistaken for a non-lawyer.
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perhaps to the fact that biased conduct directed at lawyers was more frequently reported as
occurring outside the courtroom.”” Yet, according to the observations of lawyers, some
biased conduct directed at other lawyers is also occurring in the courtrooms. A significant
percentage of lawyers reported observing biased conduct based on gender, race, or ethnicity

directed at other lawyers by judges®® and court employees,? as well as by lawyers,

6.9% of white male lawyers, 27.4% of white female lawyers, 26.6% of minority
male lawyers, and 56.1% of minority female lawyers reported observing that the competence
of a lawyer had been challenged, which they attributed to gender bias. Baruch Report,
Table 6.

*°40.8% of white male lawyers, 58.9% of white female lawyers, 77.9% of minority male
lawyers, and 84.9% of minority female lawyers reported observing biased treatment of
other lawyers based on race or ethnicity. Most of the lawyers reported observing 2 or 3
incidents of such conduct. Baruch Report, Table 13. o

11.8% of white male lawyers, 21.3% of white female lawyers, 39.1% of minority male _
lawyers, and 38.5% of minority female lawyers reported observing that lawyers had been
subjected to derogatory racial or ethnic remarks.

13.2% of white male lawyers, 22.3% of white female lawyers, 44.9% of minority male
lawyers, and 17.6% of minority female lawyers reported that they had observed an imitation
or parody of manner or speech of a lawyer, which they attributed to racial or ethnic bias.

1.4% of white male lawyers, 4.3% of white female lawyers, 43.4% of minority male
lawyers, and 27.7% of minority female lawyers reported that they had observed lawyers
helped or coached in a patronizing way , which they attributed to racial or ethnic bias.

Banuch Report, Table 9.
“Baruch Report, Table 14.

#10.4% of white male lawyers, 35.8% of white female lawyers, 30.5% of minority male
lawyers and 47.2% of minority female lawyers reported observing biased treatment of
other lawyers based on gender by judges. Baruch Report, Table 12.
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although those reporting such observations generally stated that they had observed only 2 or
3 such incidents during the past five years. Again, the proportions of those reporting that
they observed biased c;'c‘Jnd-u.ct‘di.rected at lawyers, whethcr- by judges, court employées, c;r
other lawyers, was much higher among women and minority men than among white men,
and much higher among minorities than among whites.' .

3. Judges’ View of a Duty to Intervene Concerning Biased Conduct

at parties, witnesses, or lawyers, we note that almost all judges expressed the view that a

7.2% of white male lawyers, 12.6% of white female lawyers, 40% of minority male
lawyers, and 41.5% of minority female lawyers reported observing biased treatment of
other lawyers based on race or ethnicity by judges. Baruch Report, Table 13.

9% of white male lawyers, 22.1% of white female lawyers, 21.1% of minority male
lawyers, and 22.6% of minority female lawyers reported observing biased treatment of y

I
I
|
|
|
|
Before concluding our discussion of occurrences of biased conduct, whether directed I
!
l
[
other lawyers based on gender by court employees. Baruch Report, Table 12. :

10.4% of white male lawyers, 25.3% of white female lawyers, 28.4% of minority ¥
male lawyers, and 18.9% of minority female lawyers reported observing biased treatment
of other lawyers based on race or ethnicity by court employees. Baruch Report, Table

13.

lawyers, and 77.4% of minority female lawyers reported observing biased treatment of
lawyers based on gender by other lawyers. Baruch Report, Table 12.

27.5% of white male lawyers, 48.4% of white female lawyers, 53.7% of minority
male lawyers, and 60.4% of minority female lawyers reported observing biased treatment e

%46.8% of white male lawyers, 66.3% of white female lawyers, 61.1% of minority male l
of lawyers based on race or ethnicity by other lawyers.  Baruch Report, Table 13. l

31gee footnotes 21-28, supra.
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judge should intervene when biased conduct occurred in the courtroom, with some indicating
they would do so only when the conduct might affect the outcome, and a few limiting |
intervention to the most egregious circumstances.®
B. Opinions or Beliefs About Biased Treatment of Lawyers

In addition to eliciting responses concerning both experienced and obsérved
occurrences of biased treatment of lawyers, the Baruch Report elicited opinion responses
concerning opinions or beliefs of the extent to which gender or race affects the treatment of
lawyers. These opinion responses were elicited from both judges and lawyers.

1. Opinions and Beliefs About Judges Concemrning Treatment of I awvers

Most judges expressed the view that all lawyers are treated very fairly, though the
percentage expressing this view dropped somewhat when the judges were asked to say

whether female and minority lawyers were treated very fairly.*® Moreover, within the

273% of judges expressed the view that judges should always intervene when biased
conduct occurred toward parties or witnesses, 18% said yes, whenever the conduct affects
the outcome of the case, 8% said yes, but only in the most egregious circumstances, and 1
judge said no. Baruch Report, Table 28.

76% of judges expressed the view that judges should always intervene when biased
conduct occurred toward lawyers, 13% said yes, whenever the conduct affects the outcome
of the case, 8% said yes, but only in the most egregious circumstances, and 1 judge said no.

Baruch Report, Table 17.

%96.6% of male judges and 96% of female judges expressed the view that white male
lawyers were treated very fairly.

88.9% of male judges and 72% of female judges expressed the view that white
female lawyers were treated very fairly.
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slightly reduced percentages of all judges reporting that female and minority lawyers were
treated very fairly, the percentages were lower among female judges than among male
judges. >

Few judges believe that lawyers are ever disadvantaged based on their race or sex in
court proceedings specifically, but the percentages expressing this view increased somewhat
when the judges were asked about female and minority lawyers.* A higher percentage of ‘
female judges than male judges expressed the view that white female lawyers and minority

female lawyers are disadvantaged in court proceedings.

88.8% of male judges and 80% of female judges expressed the view that minority
male lawyers were treated very fairly.

87.9% of male judges and 75% of female judges expressed the view that minority
female lawyers were treated very fairly. Baruch Report, Table 2.

¥See footnote 31, supra.

352.6% of male judges and 0% of female judges expressed the view that white male
lawyers were disadvantaged in court proceedings.

5.3% of male judges and 18.5% of female judges expressed the view that white
female lawyers were disadvantaged in court proceedings.

7% of male judges and 3.7% of female judges expressed the view that minority male
lawyers were disadvantaged in court proceedings.

6.1% of male judges and 15.4% of female judges expressed the view that minority
female lawyers were disadvantaged in court proceedings. Baruch Report, Table 3.

¥See footnote 35, supra.
38
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2. Opinions and Beliefs of Lawvers Concerning Treatment of Lawyers

Opinion responses of lawyers' perceptions as to whether they thought that other
lawyers were advantaged or disadvantaged based ony gender or race varied significantly
depending on both the lawyers’ type of practice (public or private) and their own gender,
race, or ethnicity. Most lawyers responding — regardless of their gender,. race, or ethnicity -
- reported that they felt that lawyers were neither advantaged nor disadvantaged because of
gender, race, or ethnicity. Nevertheless, a significant group reported that they believed that
such advantages and disAadvantages existed. Most government lawyers expressed the view
that white male lawyers were very advantaged, but fewer lawyers in private practice
expressed this view.* Similarly, many government lawyers, but fewer lawyers in private
practice, expressed the view that white female lawyers were very advantaged.® And
though many government lawyers expressed the view that minority male and minority female

lawyers were very advantaged, no lawyers in private practice thought so.*

7 Among government lawyers, 46% of white male lawyers, 51% of white female
lawyers, and 60% of minority lawyers expressed the view that white male lawyers were
very advantaged; among private lawyers, 4% of white male lawyers, 30% of white female
lawyers, and 57% of minority lawyers expressed this view. Baruch Report, Table 1.

¥Among government lawyers, 40% of white male lawyers, 31% of white female
lawyers, and 24% of minority lawyers expressed the view that white female lawyers were
very advantaged; among private lawyers, 1% of white male lawyers, 0% of white female
lawyers, and 22% of minority lawyers expressed this view. Baruch Report, Table 1.

*¥Among government lawyers, 43% of white male lawyers, 40% of white female
lawyers, and 19% of minority lawyers expressed the view that minority male lawyers were
very advantaged; among private lawyers, none expressed this view.

Among government lawyers, 38% of white male lawyers, 33% of white female
39
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Some lawyers expressed the view that white female lawj'crs, minority male lawyers,
and minority female lawyers were somewhat disadvantaged, with the i)ercentagcs somewhat
higher for lawyers in private practice than for government lawyers.® However, nearly half
of white female Iawyers in private practice thought that white female lawyers were somewhat
disadvantaged, and more than half of minority lawyers in private practice thought that
minority male and minority female lawyers were somewhat or very disadvantaged.*!

Significant numbers of lawyers reported that selected subgroups of fellow attorneys

are "ever disadvantaged” in court proceedings because of their race or gender. This was

lawyers, and 15% of minority lawyers expressed the view that minority female lawyers
were very advantaged; among private lawyers, none expressed this view. Baruch Report, -

Table 1.

“Among government lawyers, 7% of white male lawyers, 19% of white female lawyers,
and 28% of minority lawyers expressed the view that white female lawyers were somewhat
disadvantaged; among lawyers in private practice, 10% of white male lawyers, 49% of
white female lawyers, and 15% of minority lawyers expressed this view.

Among government lawyers, 6% of white male lawyers, 18% of white female
lawyers, and 40% of minority lawyers expressed the view that minority male lawyers were
somewhat disadvantaged; among private lawyers, 21% of white male lawyers and 26% of
minority female lawyers expressed this view, and 71% of minority lawyers expressed the
view that minority male lawyers were either somewhat or very disadvantaged.

Among government lawyers, 9% of white male lawyers, 25% of white female
lawyers, and 35% -of minority lawyers expressed the view that minority female lawyers
were somewhat disadvantaged; among private lawyers, 24% of white male lawyers and
43% of white female lawyers expressed this view, and 72% of minority lawyers expressed
the view that minority female lawyers were either somewhat or very disadvantaged.

Baruch Report, Table 1.

41See footnote 42 supra. -
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particularly the case among white female lawyers and minority male and female lawyers
reporting. More than half of the white female and minority female lawyers thought white
female attorneys are "ever disadvantaged,” and between one-third and half of the minority
male lawyers thought that there is a disadvantage in court proceedings associated with being
a woman or minority attorney.*

Those expressing the view that various groups of lawyers were disadvantaged in court
proceedings were asked to identify whether they thought the source of the disadvantage was
the judge’s attitude, the jury’s attitude, or the type of case. Most white lawyers expressed
the view that the source of disadvantage for white male lawyers and white female lawyers,

where it existed, was the jury’s attitude -- a2 view not widely shared by minority lawyers.®

““Among white male private lawyers, 12.3% believed there was ever a disadvantage in
proceedings if the lawyer was a2 white male, 16.8% if the lawyer was a white female, 21.7%

if the lawyer was a minority.

Among white female private lawyers, 11.0% believed there was ever a disadvantage
in proceedings if the lawyer was a white male, 52.3% if the lawyer was a white female,
33.9% if the lawyer was a minority male and 44.8% if the lawyer was a minority female.

Among minority male lawyers, 15.8% believed that it was ever a disadvantage in
proceedings to be a white male lawyer, 33.3% if the lawyer was a white female, 45.9% if
the lawyer was a minority male and 47.5% if the lawyer was a minority female.

Among minority female lawyers, 12.5% believed it was ever a disadvantage in
proceedings to be a white male lawyer, 61.0% if the lawyer was a white female, 53.3% if
the lawyer is a minority male and 51.3% if the lawyer was a minority female. Baruch

Report, Table 4.

62.5% of government lawyers, 62.9% of private lawyers, and 26.6% of minority
lawyers expressed the view that the source of disadvantage for white male lawyers was the
jury’s attitude.
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However, most lawyers, regardless of race, expressed the view that the source of
disadvantage for minority male and female lawyers was the judge’s gttitudc.“

Lawyers were also asked whether the race or gender of a client had ever caused a
lawyer to select a state court over a federal court. Nearly all lawyers (97%) said they never
selec-ted a state court over a federal court out of a concern that the gender of a client would
compromise the faimess of a proceeding, and 98% said they have not selected a state court
over a federal court because of their client’s race.*

Conclusions:
From the data discgsscd in Chapter Four, we reach the following conclusions:

a. Some biased conduct toward parties and witnesses based on gender or race or
ethnicity has occurred on the part of both judges and lawyers.

b. Biased conduct toward lawyers, based on gender or race or ethnicity, has occurred
to a greater degree.

c. Most judges believe they have a duty to intervene when biased conduct occurs in

49.7% of government lawyers, 49.5% of private lawyers, and 38.3% of minority
lawyers expressed the view that the source of disadvantage for white female lawyers was

the jury’s attitude. Baruch Report, Table 5.

459.2% of government lawyers, 56.4% of private lawyers, and 80.9% of minority
lawyers expressed the view that the source of disadvantage for minority male lawyers was
the judge’s attitude. -

68.7% of government lawyers, 65.1% of private lawyers, and 76.5% of minority

lawyers expressed the view that the source of disadvantage for minority female lawyers
was the judge’s attitude. Baruch Report, Table 5.

sSee Baruch Report, p. 41.
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the courtroom, whether directed at a lawyer, party, or witness.

d. Biased conduct toward parties, witnesses, or lawyers based on gender or race or
ethnicity is unacceptable, and all participants in Second Circuit courts -- judges, court - - -
employees, and lawyers - must guard against such conduct.

€. Where biased conduct is reported to have been experienced or observed, whether
to a major or a minor degree, some uncertainty will inevitably exist as to whether those
experiencing or observing the conduct are misperceiving innocent conduct or whether others
who fail to observe biased conduct are insensitive to it. Despite these uncertainties, it is
significant that far more women than men, particularly white men, report observing biased
conduct based on gender, and that far more minorities than whites report observing biased
conduct based on race or ethnicity.

f. The perceptions of advantage and disadvantage as between male and female
lawyers and as between white and minority lawyers vary widely depending on the race, and
to a lesser extent, the gender of those expressing a view.

g. Most lawyers, regardless of gender or race or ethnicity, share the opinion that to
whatever extent female and minority lawyers are disadvantaged, the source of that
disadvantage is the judge’s attitude. The prevalence of the view that the judge’s attitude is a
source of disadvantage should be a matter of concern to all judges. '
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Chapter Five
The Court As Appointer

In addition to Edjudic'ét-ing céscs, judges are also engaged in court administration.
Among their administrative duties, judges have responsibility for appointing bankruptcy
judges, magistrate judges, quasi-judicial officers such as mediators and trustees, Criminal
Justice Act lawyers, members of certain bench-bar committees, and their own judicial law
clerks. Judges also decide whom to invite to the Second Circuit Judicial Conference. A
selection process that considers the broadest spectrum of candidates for these positions both
has the appearance of being fair and is most likely to generate a diverse body of appointees.
The opportunity for such appointments should be equitably distributed among qualified
candidates, and judges should bear in mind that a judge-made appointment is a particular

mark of professional prestige for the appointee.

A. The Appointment of Bankruptcy Judges
Bankruptcy judges are selected pursuant to the procedures set forth in 28 U.S.C. §

152, as well as in United States Judicial Conference and Administrative Office Guidelines.
The selection procedure requires that notice of a bankruptcy court vacancy be published in a
geperal local newspaper and, if possible, in a local bar publication for at least one day. A
screening panel then reviews the qualifications of applicants and recommends several
qualified applicants to the Court of Appeals for consideration. Finally, the judges of the
Court of Appeals appoint a bankruptcy judge from the recommended candidates.

The Bankruptcy Amendments to the Federal Judgeship Act of 1984 state that, to be
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considered for a bankruptcy judge appointment, a candidate must be qualified by character,
experience, ability, and impartiality to be a member of the federal judiciary. The United
States Judicial Conference regulations specify the way in which those criteria may be
satisfied. Candidates must be members of the bar in good standing, have practiced law for
five years, or, in lieu thereof, have some other combination of five years of experience,
including a clerkship for up to two years, a state judgeship, service as a federal judicial
officer, service as a government lawyer, or other "suitable” experience. An Administrative
Office directive mandates that the Court of Appeals make affirmative efforts "to identify
qualified women, as well as minority individuals. "

From the pool of applicants meeting the qualifying criteria, merit selection panels
select several candidates (typically between 5 and 7) to refer to the judges of the Court of - -*
Appeals for consideration. These merit panelists typically are drawn from the bar, from the
academic world, and from among the federal judiciary itself. They are appointed by the
Chief Circuit Judge upon the recommendation of the Chief District Judge for the pertinent
district.

In the following chart, the Committees attempted to see what, if any, statistical
relationship existed during the years 1991-96 between the composition of the bankruptcy

merit selection panels and the number of women and minorities ultimately recommended for

consideration and chosen for appointment.

“Administrative Office of the Courts, The Selection and Appointment of United States
Bankruptcy Judges 12 (March 1994).
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TABLE K: Bankruptcy Judges Merit Selection Panels, 1991-1996

N
F
»
|
»
N
-

. 4 white males 74- (6 white male 4 white males
White tale - 1991 1 white fem. 4 white females interviewed) I white female
. 4 white male 38 (none interv'd 4 white males
male - 1991 1 white female 1 white female
. 4 white males 38 (6 interv'd, 5 white males
White male - 1992 1 white female (chair) race & gender unknown) 0 fentales
. I minority (chair), 3 white males | 42 (19 interv'd, ! minority, 3 white males
White female - 1993 2 white females race & gender unknown) 2 white females
5 white males > 50 (1 minority, 9 white | minority, 4 white males
White male - 1993 2 white females males 2 white females
6 white females interv'd)
4 white males No. of applicants unknown, 3 white maies
White male - 1993 1 white female 3 white males 2 white females
2 white fermales interv'd)
White male - 1993 3 white males 43 (2 minority, 8 white malcs 6 white males
White male - 1993* 2 white fcmales 1 white female interv'd) 0 females
. 1 minority, 6 white males 64 (12 interv'd, 2 white males
White male - 1995 1 minority, 3 white females race & gender unimown) 3 white ferales
. 5 white males 70 (3 minority, 44 white males | 4 white males
White male - 1995 1 minority, 2 white females 14 white females interv'd) I white female
L 1 minotity, 3 whits males 57 {1 minority, 6 white males | minority, 4 white males
Minoriey male - 1995 | white female 3 white females interv'd) 0 feoales
White male - 1996 3 white males 81 (23 interv'd, 5 white males
Minority female -1996%* 1 minority, 1 whitz female nace & gender unknown) 1 minority. 1 white female

Two judgeships were handled by a singlc commitiee.,
** The same merit selection panel was responsible for two vacancies,

'According to these figures, the merit selection panels made 61 recommendations: 47 men
and 14 women; 57 whites and 4 minorities.” The Court of Appeals ultimately selected
14.3% of the women referred, 22.7% of the white men referred, and 50% of the minority

candidates referred. As the chart below indicates, 21% of the bankruptcy judges in the

“Because 2 vacancies occurred at about the same time, the last 2 bankruptcy judges were
selected by the court of appeals from the same list of 7 candidates.
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circuit are now women and 13% are minorities. There are 4 districts that have no women or

minority bankruptcy judges.
TABLE L: Bankruptcy Judges

NDNY WDNY SDNY EDNY- vT CONN TOTAL

JUDGES 2 3 9 6 1 3 24
WOMEN JUDGES 0 0 2 3 .0 0 5

% OF WOMEN 0 0 n 50 0 0 21%
JUDGES

MINORITY JUDGES 0 0 2 1 (4] 0 3

% OF MINORITY 0 ¢ 11 17 0 0 13%
JUDGES

Note: figures do not include bankruptcy judges recalled w dury.

The percentage of minority bankruptcy judges exceeds the percentage of minority
lawyers in the circuit (7.5%), whereas the percentage of women bankruptcy judges is less
than the percentage of women lawyers in the circuit (27%). However, only 15-16% of all
bankruptcy practitioners are estimated to be women.*®

B. The Appointment of Magistrate Judges

Although not subject to Article III’s life tenure provision,* magistrate judges play a
centrai role in federal litigation. They are authorized to determine non-dispositive pre-trial
matters such as discovery disputes and certain motions, and, with the parties’ consent, they

step into the role of district judges, deciding dispositive motions and trying cases. Where the

“Karen Gross, Some Preliminary Findings on Women in Bankruptcy Law Practice, in

The Impact of Race and Gender in Bankruptcy Law Practice: A Time for Reflection,
National Conference of Bankruptcy Judges at 8-5, 8-10 (1993).

“See 28 U.S.C. §8§ 631-639.
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parties do not consent to magistrate judge disposition, magistrate judges issue recommended
rulings which, after consideration of the parties’ objections, may be adopted by the district
judge.

To be eligible for the position of magistrate judge, a candidate must be competent and
have at least five years’ experience practicing law. The United States Judicial Conference
has further specified the competence requirement and promulgated procedural guidelines for
selection. These guidelines provide, among other things, for magistrate judges to be
appointed by a majority of the district court judges in the magistrate judge’s district.

When any opening for a new magistrate judge position arises, Judicial Conference
regulations require that a public notice be published in the general press and, where possible,
in local legal publications. Despite these regulations, 2 of the 6 districts in the Second

Circuit advertise only in a single legal publication and rarely, if ever, in the general press.

Two other districts advertise only in the general press and not in legal publications. Only 1
district makes any formal effort to notify separately women and minority bar associations of
magistrate judge vacancies, and in another, an informal notification is made to minority bar
associations.*

Throughout the circuit, applicants for new positions complete a questionnaire which is
then submitted to the district’s merit selection panel, whose members are appointed either by

all the judges of the district or by a committee of judges. The panels may, but are not

In this district, there is no formal policy of notification specifically to minority bar |
groups; it occurs at the initiative of the court employee in charge of placing the notices. 5

4
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required to, interview applicants before forwarding the names of 5 finalists to the district
court. The panels operate under a guideline from both the Judicial Conference and the
Administrative Office to encourage and consider applications of qualified women and
minorities.*!

When the district court receives the panel’s recommendations, the candidates are
interviewed by a committee of judges, or, in smaller districts, by all of the judges. When a

committee does the interviewing, it has some control over the selection because it

recommends a single candidate to the full Board of Judges, and will forward other names

only if the Board is dissatisfied with the first chojce.

As noted earlier, 30% (or 12 of 40) of Second Circuit magistrate judges selected

through this process are women, and 8% are minorities. As the chart below indicates,

however, the representation of women on the magistrate judge bench is not even throughout

the circuit.

TABLE M: Magistrate Judges

NDNY | WDNY | SDNY | EDNY CONN | TOTAL
JUDGES 5 5 12 12 5 40
WOMEN 0 1 3 5 3 12
JUDGES (20%) | 25%) | (42%) (60%) | (30%)
MINORITY 0 1 1 1 0 3
| JUDGES 20%) | (8%) | (8%) (8%)

e EEIRSARRERERREERRGRE

Note: figures do not include part-time magistrate Judges.

SJudicial Conference Regs., §3.03(d); The Selection and Appointment of United States
Magistrate Judges, supra at 13-14.
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The Task Force believes that diversity benefits would be enhanced by a greater number of
minorities serving as magistrate judges.

The Committee Report has raised several issues which we believe merit particular
attention.

First, the Task Force agrees that notice of new openings should be widcly publicized
to ensure that the broadest spectrum of qualified persons will become aware of magistrate
judge openings.® Second, the Task Force also agrees with the conclusion that appointments

t0 magistrate judge merit selection panels (appointments which, as noted, are made by

EEEERRE

district court judges) should be made, to the greatest extent practicable, with a view toward
reflecting the diversity of the legal community.*® The presence of women and minorities on
such panels may result in more women and minorities applying for magistrate judge positions
and will give added perspective to panel decision-making. Moreover, membership on

appointment panels is a mark of professional prestige which should be equitably distributed.

?The Committee Report states: "The two districts that limit their notice to the legal press
have actually been among the most successful, at least in terms of appointing women. On
the other hand, a district that has no women and no minority magistrates is one that does not
advertise in the legal press and in other regards gives rather narrow publicity to vacancies.
On the whole, it seems preferable to err on the side of the widest possible notice, to
advertise vacancies in the press for more than one day, and to institutionalize the practice of
sending press releases on vacancies to both special and general bar associations. "

$3Because the racial, ethnic, and gender makeup of merit selection panels is generally not R
recorded by the district courts, the Task Force was unable to assess the degree to which
women and minorities are represented. However, in the District of Connecticut, which is the ‘

only district to maintain information on the composition of merit selection panels, the
percentage of women serving as merit selection panelists ranged from 11 to 33%, and of

minorities, from zero to 42%.
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And finally, diversity on merit selection panels lends the appearance of fairness to the
selection process.
C. The Appointment of Quasi-Judicial QOfficers: : T

Circuit, district, bankruptcy, and magistrate judges are empowered to appoint lawyers
to function in a quasi-judicial capacity to facilitate the management of litigation. These
include special masters, receivers, monitors, and mediators. Although these appointments
are prestigious and can involve substantial remuneration, there is no established procedure by
which candidates are notified and selected, and no records are kept of their selection.
Appointment decisions appear to be made by individual judges largely on an ad hoc basis.

To study these appointments, the Committees surveyed the circuit’s judges as to such
quasi-judicial appointments made during the last five years, including the race, ethnicity, and |

gender of each appointee. Based upon the responses, the following chart was prepared.™

5In its Chapter on Bankruptcy, the Committee Report considers in greater detail the
diversity of appointments made to particular quasi-judicial positions relevant to the
bankruptcy process, including Chapter 11 trustees, Chapter 7 trustees, and bankruptcy
mediators. We note that some of these positions, such as that of Chapter 7 trustee, are filled
by appointment made by the Office of the United States Trustee, rather than by a federal

court.
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TABLE N: Quasi-Judicial Appointments

Special Master 43 12%) 2 (4%) 34 (75%) 8 (18%)
Monitor 3 1(33%) o 2 (66%) 0
Mediator 57 0 1] 45 (79%) 12 21%)
Trustee 3 0 0 3 (100%) [
Examiner in Bankruptcy 5 0 o 5 (100%) 0
Recciver 18 1(6%) 0 15 (83%) 2011%)
Other 12 0 11 (92%) 1(8%)
: 2316

The Committees reported that these appointments are made in a variety of ways.
Several judges indicated that they select quasi-judicial officers from a roster of names
submitted by the parties. By this method, the parties’ preferences would determine whether
women and minorities are considered. Other judges indicated that, in generating candidates
for appointment to such positions, they relied on their own contacts, including, for example,
former colleagues at private law firms and former judicial clerks. Using this approach, both
the diversity of law firms and among former law clerks would affect the diversity of the pool
of candidates. And finally, several judges indicated that, in selecting quasi-judiéial officers,
they relied on a formal application process.

Data is not avaitable from which to determine whether the foregoing methods for
selecting quasi-judicial officers result in appointments that approach the number of women
and minorities qualified to hold such positions. However, the percentages of women and
minorities appointed to such positions are generally lower than thdsc of women and
minorities appointed as judges.
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The foregoing percentages of quasi-judicial appointments invite comparison with those
of civil pro bono counsel. The latter positions are generally unremunerated and thus tend to
be unpopular among the private bar.’s” They are also usually filled pursuant to a more
formal application procedure, such as that used to select magistrate judges. As to pro bono
appointments, the judges’ responses to the Baruch questionnaire reported that 16.7% of these
appointments went to minority lawyers and 25% to women. This comparison tends to
suggest that when a formal application procedure is established and adhered to, qualified
women and minority candidates are moré l&ely to come to the attention of the appointing
judge. |
D. The Criminal Justice Act Papels

Judges also appoint lawyers to represent indigent criminal defendants under the . .
Criminal Justice Act ("CJA") in cases where the local federal defenders or legal services
offices cannot do so and in cases brought in districts without other public criminal defense
services.® These lawyers are appointed from the ranks of a CJA panel maintained by each
district.

Alt.hough records are not kept of the race, ethnicity, or gender of CJA lawyers, the

Committees were able to determine the gender composition of the vadous CJA panels with

55In several districts, the Committees were told that the judges had considerable difficulty
finding private attorneys to take on pro bono representation of pro se litigants with non-

frivolous cases.

%The Court of Appeals is also responsible for appointing the public defender in
Connecticut and the Western District of New York; the public defender is then responsible

for hiring his or her staff of attorneys.
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substantial accuracy by relying on lawyers’ names. From this data, the following chart was
prepared, which shows the total numbers of CJA panelists in each district, the number and
percentage who are women, and the percentage of criminal cases actually assigned to women

panelists.

TABLE O: Lawyers on CJA Panels

Northern District of New York 664 119 (17.92%) 9.4%
Eastern District of New York™ 170 18 (10.58%) 9.2%
Soutbern District of New York™ 181 20 (.04 %) less than 8.0%
Western District of New York 131 13 (9.92%) 13.5%
District of Vermont 2,580 533 (20.66%) Unknown
District of Congnecticut 126 8 (6.34%) less than 6.0%

Note: Data for 1993 on CJA Panels

As the chart demonstrates, there is a greater percentage of women CJA panelists in
Vermont and in the Northern District of New York than elsewhere. The Committ.ce Report
suggests that the relatively open application processes used in these districts may explain the
greater figure. For example, in the Northern District, any lawyer who wishes to be a
member of the CJA panel need only complete an application setting forth the lawyer’s
relevant qualifications. Similarly, in Vermont, all new admittees to the federal bar are

invited to apply to serve, and all applicants are added to the panel upon demonstrating an

'These figures combine the panels for New York City and Long Island.

**These figures combine two panels maintained by the White Plains and the Foley Square
courthouses.

54
CLINTON LIBRARY PHOTOCOPY




o m K

DRAFT JUNE 10, 1997

adequate familiarity with the federal rules of evidence and criminal procedure. Other

districts, according to the Committee Report, rely exclusively on merit selection panels to

screen applicants or add new names after review by individual Judges

The above chart also demonstrates that there is no identifiable correlation between the
percentage of women on a particular panel, and the percentage of women actually appointed
from the panel to handle criminal cases. The Committee Report concludes that the
percentage of CJA cases assigned to women is low when compared to the 27% of women
lawyers in the circuit. The Committee Report also suggests that the figures are low
considering the percentages of women involved in criminal law in other capacities, noting
that 38% of Assistant United States Attorneys are female and about haif of the federal
defenders in the Southern and Eastern Districts of New York are women. Although the
Committee Report did not explore in detail the process by wh;ch CJA panelists are assigned
to particular cases, some evidence presented to the Committees indicates that selection from
the list of panelists is sometimes made on an ad hoc basis.

Some have suggested that a lack of familiarity with federal, as opposed to state,
criminal law may explain the low numbers of women and minorities on CJA panels. To the
extent this supposition is accurate, membership on CJA panels presents a chicken-and-egg
problem: federal experience necessary to qualify for CJA membership may only be obtained

by practicing in federal courts, which in turn results from appointment to a CJA panel. The

**The Committee Report did not determine the overajl percentage of women attorneys in
the circuit with criminal law experience.
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Task Force recommends that, to alleviate this situation, CJA panelists be encouraged to allow

qualified women and minority attorneys to assist them in criminal proceedings.

ﬂThc Committee Report suggests, and the Task Force agrees, that diversity among
CJA panels coul& be better achieved if CJA opportunities were more widely publicized
“throughout each district. Such publicity could attract a more diverse group of lawyers
willing to serve on CJA panels. Moreover, the Task Force also agrees that the method by
which CJA panelists are assigned cases merits further examination to assess whether women
and minority panelists are assigned cases to the same degree as are white men. Finally,
consideration should be given to formalizing methods of assigning CJA lawyers to ensure
that opportunities for assignment are equitably distributed.

E. The Appointment of Judicial Law Clerks:

Federal judicial clerkships are among the most desirable and coveted positions in the
legal ;;rofcssion. For the recent law school graduate, a clerkship for a judge of the Second
Circuit is at once a valuable learning experience, a badge of merit and prestige, and a ticket
to the start of a successful career in the law. Law clerk positions are highly competitive: a
judge typically receives over 300 applications for one, two, or three positions. Many
applicants have excellent credentials. They attend the best law schools in the nation and,
increasingly, may bave already practiced law for a few years before seeking a clerkship.
The Task Force wanted to determine whether the clerkship opportunities in the circuit were
equitably distributed among women and minorities, whether law clerks believed there were

any differences in the interviewing process when the applicant was a2 woman or minority, and
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what criteria judges used in hiring clerks. Questions probing these matters were included in
the Baruch questionnaire.

Over the past five years, 47.1% of law clerks were women and 11.7% were
minoritif:s;.‘60 'I'ﬁe percentage of female law clerks for each court in the circuit over this
period ranged from 56% in the District of Vermont to 41% in both the District of
Connecticut and the Western District of New York.¢ In the Court of Appeals, 23% of the
judges hired between zero and 24% female clerks, 9% of the judges hired between 50 and
74% female clerks, and the remaining 68% of the judges hired between 25 and 49% female
clerks.

The data on the percentage of minority law clerks hired was too inconﬁpletc to allow
definitive conclusions. However, some observations about the distribution of minority law
clerks may be made consistent with the survey data presented in Table E. In at least one of
the five years surveyed, minority law clerks were employed in the Court of Appeals and in
each of the districts in the Second Circuit, although minority clerks were employed in all of
the surveyed years only in the Court of Appeals, the Eastern District of New York, and the
Southern District of New York. In the Court of Appeals, African-American clerks wcré
twice as likely to be a pro se clerk as a clerk for a particular judge, while Asian-Americans
and Hispanics were more likely to be in chambers than in the pro se office. In the Eastern

District, the majority of minority clerks worked for Article Il judges. The Southern District

®[)ata based on responses from 150 of the 173 judges surveyed.

6!Data gathered from Second Circuit Directories from 1992-1996.
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has employed minorities as clerks to Article I judges, bankruptcy court judges, magistrate

judges, and in the pro se office.

TABLE P: Breakdown of Judicial Clerkships with Percentages of Total Clerkships

RACE/ETHNICITY MEN WOMEN TOTAL II

" Black 7 25 - 32 i
| Hispanic/Latino 6 10 16
I Asian/Pacific 19 28 47

Islander ,

American Indian 1 0 1

All Minorities 33 63 96

' (11.7%)
White 400 322 722
All Cierkships 433 385 (47.1%) 818

The Committee Report indicates that the foregoing percentages may be compared with
the increasingly lai'gc percentage of 1996 law school graduates who are women (43.5%) and
‘minorities (17.9%). These statistics, however, do not address the composition of the
potentially qualified pool based on the criteria generally used by judges, like graduation from
the highest rated law schools at or near the top of their law school class with legal writing
experience, preferably on a law review. The Task Force, therefore, is unable to reach final
conclusions as to the fairness and representativeness of women and minorities in clerkships.

There are no data that allow meaningful comparison of the gender, race, and ethnic
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groups of successful applicants for clerkship positions with those of all applicants. Although
the courts’ Equal Opportunity Coordinators are required to report data regarding the gender,
race, and ethnicity of persons interviewed for law clerk position to the Administrative Office
pursuant to the Judiciary Equal Enllployment Program, records on applicants who were not
interviewed are not maintained.

The law clerk survey asked about the interviewing process used by the judge for
whom the respondent was clerking. Of the 250 law clerks who responded, very few
indicated that they "knew" of gender or racial bias in the clerk selection process. For
example, only 9 respondents (3.6%) reported that there were differences "in the processes
that your judge uses" for female and male applicants, and 8 respondents (3.2%) reported
differences for minority and white applicants. When ‘asked if they thought that their judges
had "expressed directly or indirectly a pref‘crcnce for law clerk applicants of one gender,” 10
(4.0%) thought that their judge preferred male applicants, 7 (2.8%) thought that their judges
had indicated a preference for female applicants, and 219 (87.6%) perceived no preference.
Similarly, 228 respondents (91.2%) thought that their judges had not directly or indirectly
expressed any preference for law clerk applicants of one race, 7 respondents (2.8%)
perceived a preference for white applicants, 3 (1.2%) said their judges preferred black
applicants, and 8 (3.2%) replied "other.”

Asked about their own experiences interviewing for clerkship positions, most law
clerks responded that they had not experienced gender or racial bias by the circuit’s judges.
Questioning suggesting gender bias by a judge was encountered more than once by 4
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respondents (1.6%), and once by 6 (2.4%); the rest who responded to the question said that
it never occurred (57.6%) or; the question did not apply to them (28.4%). Some clerks had
declined to interview for a position because the judge had an anti-female' reputation (13
respondents or 5.2%), an anti-minority reputation (5 respondents or 2.0%), or a reputation
for sexual harassment (9 respondents or 3.6%). The data do not disclose how many judges
were thought to have a reputation for one or more of these negative characteristics. Oanly
one clerk reported having requested a transfer or reassignment to a différent Jjudge because of
an inappropriate attitude toward females, and another requested a transfer due to a judge’s
attitude about racial or ethnic groups.

The judges were asked to rate their criteria for selecting law clerks. Most judges
stressed that their law clerks must excel at legal research, analysis, and writing (including
fluency in the techniques of citechecking), be adept at working in a fast-paced office with
little training, and be compatible with the judge, secretary, courtroom deputy,' and other

chambers staff.
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TABLE Q: Law Clerk Selection Criteria

Criterion Mean Rank "
Grades 1.8
Law Review 3.0
Law School 3.0
Attended
Recommendations 3.3 "
Gender Diversity 4.6 "
Racial/Ethnic 4.8
Diversity
Other Journals 4.9

The Task Force urges the courts to pursue methods that will help identify clerkship
candidates who will satisfy a judge’s stringent requirements and also achieve a diverse
population of clerks. Judges should make certain that their selection criteria do not unfairly
restrict the pool from which they select clerks. Judges should also make law school deans
and professors aware of their interest in students who would add diversity to the applicant
pool, ask their current clerks to assist them in recruiting a diverse pool of qualified
applicants from their schools, and remind any person who screens applicants for them-thﬁt
diversity is an important value.

The applicant pool from which judges select their clerks may also be limited by the
applicant’s perception that his or her gender or race is a negative factor for certain judges.

The courts can address this problem by creating programs to bring women and minority
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students into the courthouse early in their law school careers as unpaid intems. In some

states, law schools and bar associations have cooperated to develop minority internship

programs to further that goal. The Task Force recommends that the courts encourage such

programs.

In addition, with the cooperation of law schools, judges can provide-information
specifically directed to minority and female students. In 1996, one judge in the circuit
helped organize a forum on judicial clerkships for minority law students in the New York
area at which the 150 students in attendance were able to speak informally with twelve
federal court judges and more than twenty current and former law clerks. The forum
advised students on the clerkship application process, the importance of academic
performance and writing skills, and the value of a clerkship. The Task Force recommends

continuing and expanding the number of such events.

F. Appointments to Bench-Bar Committees

Judges also decide whom to appoint to bench-bar committees. Such committees

WO W NN EEmEEw

include the Rules Committee, the Committee on Admissions and Grievances, and the History
Committee. Although the Committees did not investigate the specifics of the selection
process for these bench-bar committees, they reported that, at least among the bench-bar
committees surveyed, the number of women panelists -- drawn largely from the bar and
academia -- has increased slightly in recent years. The Committees also reported that

minority participants on these bench-bar committees are drawn almost exclusively from the
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federal judiciary.®

G. Invitations to the Circuit Judicial Conferences

Every year or, more recently, sometimes every other year, the judges of the Second-
Circuit and their nonjudicial guests convene at the Judicial Conference, where members of
the bench, bar, and academia are invited to speak on panels and to conduct a variety of
workshops. Attendance at these conferences provides a rare opportunity for members of the
profession to socialize with judges and witﬁ one another in a variety of informal settings.
The Committee Report points out that "attendance [at the Judicial Conference] is an
important point of entry into the networks of power and prestige that surround litigation in
the federal courts.”

Invitations to the conference are distributed in a number of ways. All Article ITI
judges are entitled to invite one person and suggest others, and the Judicial Conference’s
Planning and Program Committee may distribute a ;:ertain number of invitations. The United
States Attorney from each district, as well as the presidents of certain bar associations, are
automatic invitees.

The Planning and Program Committee, which, in addition to distributing invitations,

determines the conference’s program and selects its speakers, has a number of standing

©The Committees surveyed attorneys about their own participation on bench-bar
committees. Of minority private attorneys surveyed, none reported being asked to serve on
bench-bar committees of any sort during the previous five years, whereas 11.5% of the 52
minority government attorneys surveyed indicated that they had been asked to serve. White
women in private practice were only half as likely as white men to be asked to serve (2.1%
as compared with 4% for men), whereas 7.3% of white women government attorneys were
asked to serve, compared with 6% of white male government attorneys.

63
CLINTON LIBRARY PHOTOCOPY



DRAFT JUNE 10, 1997
members. These include the presidents of several major bar associations,® plus 15 others

chosen by the Chief Judge of the Court of Appeals.

Although the Committee Report made no concrete finding with respect to minority

participation as panelists at the Judicial Conference, it concluded that women have served

more frequently as panelists or moderators in recent years. The following chart of the

composition of program participants for the past three judicial conferences reveals that

women have ranged from a little under 16% of panelists to a high of 31%, with a similar

range also found with regard to women as workshop leaders. As moderators, women have

ranged from 0 to 22%.

TABLE R: Judicial Conference Program Participants

Moderawr 100% 0% 80% 20% 77.8% 222%

Panclist B42% 15.8% 69% 3% 5% 25%
4
Workshop Leader 15% 25% 83.4% 16.6% N.A, N.A. ,

The Task Force recommends that invitations to the Judicial Conference should be
distributed, and offers to participate as panelists, moderators, and workshop leaders

extended, with a view toward reflecting the diversity of the legal community.

@These include the Federal Bar Council, the New York, Connecticut, and Vermont state
bar associations, the New York Cqumy Lawyers’ Association, and the Association of the Bar
of the City of New York. The prior chair of the Planning and Program Committee is also a

standing member.
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Conclusions:
From the data discussed in Chapter Five, we reach the following conclusions:

a. A judge-made appointment is a mark of professional prestige and should result
from a process that considers the ‘broadest spectrum of candidates. Opportunities for such
appointments should be equitably distributed among qualified candidates.

b. Within the Second Circuit, women and minorities are represented as bankruptcy
judges and magistrate judges at least to the same degree as their relative percentages as
lawyers within the circuit. However, the distribution of women and minorities serving as
bankruptcy and magistrate judges varies considerably among districts and in some districts
there are none.

c. The percentage of women and minorities appointed to serve in quasi-judicial
capacities (special masters, receivers, mediators, and the like) falls below the percentage of
women and minorities practicing law in the circuit. Similarly, the percentage of women
appointed to serve as panel lawyers under the Criminal Justice Act falls below the 27%
figure.* The Committee Report did not indicate the percentage of women and minorities
possessing the requisite expertise relevant to appointment for these positions. However, for

" many quasi-judicial appointments, general litigation expertise is sufficient.

d. Of the law clerks selected by judges over the past five years, 47.1% were women
and 11.7% were minorities, but the representation of women and minority law clerks varied
among courts.

¢. The Committee Report concluded that women’s participation both on bench-bar #
committees and as invitees and participants at the annual Judicial Conference generally has ?
increased over the last several years, although no concrete data was presented. No specific
data was presented regarding minority participation on bench-bar committees, and data
presented regarding minority attendance at the Judicial Conference suggests that minorities
have consisted of less than 5% of attendees for the past several years.

®“Minority CJA appointments were not studied by the Committees since relevant data was
not available. '
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Chapter Six
The Court as Emploxér

A. Introduction

The ;ourts of the Second Circuit employ a total of 2,084 employees in various
categories of job titles and functions.® Of the total workforce, 62% are women and 30%
are minorities. In size it rivals many large companies that do business in this circuit. The
Task Force concluded that it was important to analyze the courts from the perspective of
their role as employers and to evaluate how the courts’ various administrations_fulfill that
role. The Task Force reviewed the courts in the way it would review a business or not-for-
profit organization and analyzed employment patterns and policies in the same manner as
might be done by such organizations. |

To study the courts’ employment practices, the Committees interviewed court unit
executives and managers who supplied policies, procedures, and other personnel materials,
and collected statistica! data on the relevant labor pools of the workforce within the circuit
and on recent promotion, hiring, and termination decisions within that workforce. The
Committees also reviewed comments on employment matters received at public hearings, as
well as the employee survey conducted as part of the Baruch Report.. This section of the

Task Force Report draws heavily upon and essentially summarizes data that is set forth more

fully in the Committee Report.

&{Unless otherwise indicated, employment figures are as of September 30, 1996.
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B. The Employing Units

Employment responsibility within the circuit is highly decentralized, residing within
semi-independent employing units. I .

The Court of Appeals employs about 235 employees, most of whom work at the
court’s offices in the Foley Square Courthouse in New York City. The Court of Appeals has
four operating units: the Circuit Executive, the Clerk, Senior Staff Attorney, and Library.
The Circuit Executive, .appointed by the Judicial Council, is the Second Circuit's principal
administrative officer, and the Clerk of Court is the Court of Appeals’ principal
administrative officer. Although the Circuit Executive provides certain administrative
support to the courts within the circuit, each court has autonomy with respect to employment
policies and practices, and within the districts, individual court units have considerable
autonomy.

Both the Southern District of New York and the District of Connecticut have four
operating units: the Bankruptcy Court, the District Court Clerk, Probation, and Pre-trial
Services. The District of Vermont and the Eastern, Western, and Northern Districts of New
York each have three units: the Bankruptcy Court, the Court Clerk, and Probation and Pre-
trial Services combined. This multiplicity of employing units has resulted in different and
often inconsistent employment policies and practices within the circuit.

C. Applicable Law
Federal court employees are excluded from coverage under Title VII, the Age

Discrimination in Employment Act, the Armericans with Disabilities Act, and the
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Rehabilitation Act -- the principal federal anti-discrimination laws. In the absence of

coverage under federal anti-discrimination statutes, in the mid-1980’s the United States

Judicial Conference, which sets policy for the judicial branch, promulgated the “Judiciary - - . - .

Model Equal Empioyment Opportunity Plan" (the "Plan”) setting forth its own policy of
nondiscrimination for the federal court system Equal Employment Opportunity Program.
The Plan applies to non-judicial court personnel, including judges’ staffs. While the Plan
imposes numerous duties and obligations on the courts, it lacks an enforcement mechanism.
The federal courts are expected to follow the "spirit of the law" as described in the Plan.
The Task Force questions whether this is being done fully and urges courts to examine their
compliance. |

Under the Plan, each court is required to adopt an equal employment opportunity plan
("EEO Plan") intended to provide "equal employment opportunity to all persons regardless of
their race, sex, color, national origin, religion, age ... , or handicap.” Each court must
designate an "Equal Employment Opportunity Coordinator” ("EEO Coordinator”) to collect,
analyze, and consolidate statistical data and statements prepared by each court unit. The
EEO Coordinator is required to synthesize his or her findings in an annual report to the
Chief Judge and the Administrative Office. In addition, the EEO Coordinator is directed to
resolve discrimination complaints informally, if possible.

The Plan incorporates "Discrimination Complaint Procedures” so that "all applicants
for court positions and all court personnel can seek timely redress of discrimination

complaints.” Victims of discrimination, or of retaliation for having made a complaint, are
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directed to file a complaint with the EEO Coordinator who, if unable to resolve the matter

informally, can resort to formal resolution. In that event, the Chief Judge may order a

hearing during which the parties participate in a mini-trial — presenting evidence, cross-

examining adverse witnesses, etc. — after which the Chief Judge decides the merits of the

discrimination claim.

The Plan incorporates many of the ;ﬁroccdural mechanisms found elsewhere in
statutory law. For example, complaints are subject to "deadlines” similar to a séatute of
limitations, grievants must file 2 complaint "within 15 calendar days of a particular act or
occurrence or within 15 calendar days of becoming aware of the act or dccun'ence," and no
late filing will be accepted unless goo& cause is presented to the EEO Coordinator.

In March 1997, the Judicial Conference approved a more comprehensive model
Dispute Resolution Plan, which addresses, in addition to discrimination complaints, such.
other areas of complaints as family and medical leave rights, worker adjustment and
retraining notification rights, and occupational safety and health protection. The Task Force
urges the courts of the Second Circuit to examine the model as soon as practicable, and
adopt local plans that will provide prompt, effective, and consistent responses to
discrimination complaints.

In addition to relying on the Plan’s Discrimination Complaint Procedures, court

employees may bring Bivens® actions, alleging violations of their constitutional rights by a

&See Bivens v. Six Unknown Named Agents of Fed. Bureau of Narcotics, 403 U.S. 388,

397 (1971). Although only one case discusses the availability of Bivens actions to court

employees, see Garcia v, Williams, 704 F. Supp. 984, 992 (N.D. Cal. 1988), other cases s0
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federal official acting under color of legal authority. Hence, while most court employees do
not have the same broad statutorily based legal rights as private sector or other federal
employees, the possibility of liability arising from employment discrimination exists.

In any event, and more to the point, the judiciary, as society’s avenue of redress for
discrimination injury, should make special efforts to ensure its own voluntary compliance
with anti-discrimination principles, embodied in the Plan. As will be dxscussed, several
relatively simple steps can be taken to prevent employment problems from arising and to
provide an equal opportunity workplace.

D. Statistical Analysis of Workforce Data and Employment Decisions

At the request of the Committees, a statistical analysis of employment decisions and
of the gender, racial, and ethnic composition of the workforce of the seven courts within the
circuit was prepared by Price Waterhouse, under the direction of Dr. Judith Stoikov (the

"Stoikov Report™).¥” The study examined the representation of women and minorities in

assume without discussion, cf. Bryant v. O’Connor, 848 F.2d 1064, 1067-68 (10th Cir.
- 1988); Williams v, McClellan, 569 1_3.2d 1031, 1033 (8th Cir. 1978).

“Dr. Judith Stoikov is the president of Employment Economics, a division of Price
Waterhouse. A nationally recognized expert in the area of discrimination, Dr. Stoikov has
testified in over 50 discrimination cases, including several class actions, and served as a
consultant to corporations from the American Red Cross to Western Electric on employment
matters. Dr. Stoikov received a Ph.D. in Economics from The London School of Economics
and Political Science at London University in 1970. From 1974 to 1976, she was an
associate professor in the Economics Department of the State University of New York. Dr.
Stoikov is currently a member of the Advisory Council of the New York State School of
Industrial and Labor Relations at Cornell University. She has written several publications in
the area of employment discrimination, including "Affected Class Analysis in 1980,"
American Banker Vol. CXLV, No. 201, at 30 (October 30, 1980), and "Factors Influencing
Hours of Work" in Manpower Policy and Employment Trends 111-137 (1966).
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the workforce and in hlres promotions, and terminations. Its objective was to determine
whether women and minorities are disproportionately disadvantaged with respect to those
decisions. The study examined data as of September 30, 1994 and (for all but the Northern
District of New York) _Septcmbcr 30, 1995,

The Stoikov Report analyzed the circuit’s workforce by comparing the number of
female and minority circuit employees to the availability in the external labor market of
females and minorities within the relevant occupational categories. The occupational
categories used nationwide within the courts are: Professional-General, Professional-
Administrative, Professional-Legal, Technical, Legal Secretarial, and Office/Clerical. The
proportion of female and minority hires was also compared to the number of interviewees
within each occupational category. Promgtions were assessed within each occupational
category, and then across all occupational categories, and compared to promotion in the
general workforce for the same occupational category. Finally, female and minority
terminations were compared with those in the general workforce. The Stoikov Report,
published separately as Appendix C of this Task Force Report, sets forth in detail the
methodology of its analysis and a summary of.its findings, together with the accompanying
tables.

A conclusion that women or minorities are significantly underrepresented, or in some
cases overrepresented, in some categories among court employees within a court or a court
unit could be an indication either of bias or some unfairness stemming from flawed
employment methods and practices, or both. Statistical discrepancies may also result from
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vagziries within the pool of qualified candidates for a particular position, or because, for

some unknown reason, the positions or employment decisions being compared with those in

the general workforce are not entirely comparable. With all of this in mind, the Task Force .

recommends that every court and unit manager carefully review the Stoikov Report as well

as the corresponding chapter of the Committee Report. This Task Force Report summarizes

those findings.

The results of the employment studies vary from district to district, and the

Committee Report and the Stoikov Report point out specific findings in certain courts and

units that merit attention by managers. Nonetheless, the Committee Report reached the

following general conclusions:

Women and minorities are not significantly underrepresented in
the total Second Circuit workforce.

Women and minorities are not underrepresented among hires.

There are fewer promotions of women than statistically expected
(238 promotions with 261.1 expected).

Terminations of minority employees circuit-wide are higher than
statistically expected (61 terminations with 38.1 expected).®

Minorities and women generally do not hold the most senior
positions in the various employment units, while greater
diversity exists in the jobs immediately below the highest level.

With respect to individual courts, demographics as to gender, race, and ethnicity

among employees in the Court of Appeals and the District of Connecticut were comparable

8 The Stoikov Report contains more detailed information containing the termination
rates of specific minority groups. See Appendix C.
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to those of the general workforce in all respects. The review of both these courts did not
reveal any significant underrepresentation of females or minorities in the workforce. Women
- and minorities were not underrepresented in- hiring: or promotions, nor overrepresented in -
terminations. However, in the following courts, the Stoikov Report found significant
variances from what would be expected on the basis of comparable data in the private sector:

Eastern District of New York (approximately 490 employees): Women
are underrepresented in the Technical category (8 with 20.7 expected),
overrepresented in the Professional category (31 with 22.4 expected). Asians
are significantly underrepresented in the workforce (12 with 36.2 expected).

In promotions overall, there is no statistical variance among women; however,
there is some underrepresentation in the Office/Clerical Category (32 with
38.2 expected). Among African-Americans,* there is some
underrepresentation in promotions overall (20 with 30.8 expected). Finally,
there are statistically significant increases in terminations of Asian employees
as compared to the general workforce (4 with 0.8 expected).

Northern District of New York (approximately 80 employees):

Significant underrepresentation of minorities was discovered (1 with 15.6
expected; no Hispanics with 3.9 expected).

Southern District of New York (approximately 600 emplovees):
Women are underrepresented in Office/Clerical (87 with 103 expected) and in
Technical (22 with 28.5 expected); and, are overrepresented in Professional
(General/Admin.) (131 with 113 expected). In the overall workforce,
minorities are overrepresented (249 with 211.8 expected), in Office/Clerical
(87 with 58.6 expected), and in Professional (General/Admin.) (123 with 95.7
expected). African-Americans are overrepresented in the overall workforce
(152 with 118.3 expected), in Office/Clerical (45 with 31.7 expected), and in
Professional (General/Admin.) (81 with 50.4 expected); however, they are
underrepresented in Technical (6 with 12.3 expected). Asians are
underrepresented overall (29 with 42.4 expected) and in Professional
(General/Admin.) (11 with 23.6 expected). Minorities are statistically
underrepresented among overall hires (25 with 34.6 expected) and in

“Because the Stoikov Report uses the _tcrm "African-American, " rather than "Black," so,
too, does the portion of this report discussing the Stoikov Report.
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Office/Clerical (11 with 17.7 expected). More minorities were terminated
than expected (36 with 22.1 expected), and more African-Americans were
terminated than expected (22 with 13.5 expected).

Western District of New York (approximately 175 employees):
Minorities are underrépresented in the general workforce (14 with 35.7
expected) and in the Professional category (Office/General) (5 with 16.6
expected). The same is true of African-Americans overall (8 with 19.5
expected); Asians overall (1 with 7.1 expected), and Asians in Professxonal
(General/Admin.) (nope with 4.1 expected).

District of Vermont (approximately 150 employees): Women are

underrepresented in the overall workforce (28 with 37.6 expected) and,
specifically, in Professional (General/Admin.) (14 with 24.9 expected).

The Committees also inquired about the process for appointing certain positions not
reflected in the Stoikov Report: Clerks, Bankruptcy Clerks, and Chief Probation Officers.
The pool of applicants is narrowed to those who are most qualified and these candidates are
then interviewed by both the search committee and eventually, the court’s Chief Judge.
Sometimes a panel of judges will make the final decision.

In addition to the court units surveyed and reported in the Stoikov Report, each
district court has an office headed by the Chief Probation Officer. These employees assist
the court in, among other things, preparing pre-sentence reports and supervising criminal
defendants while on probation or supervised release following conviction. They are hired by
the district’s Chief Probation Officer. The Stoikov Report omitted an analysis of this
workforce and its hires, promotions and terminations and the Comﬁ:ittees do not report on
the subject. However, 5 demographic snap shot of this workforce at year-end 1996 reveals

that, while there are variations as between courts, overall the representation of women and
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minorities in the districts’ probation offices exceeds their percentage in the population as a

whole.

TABLE S:  Probation Department Employees

COURT TOTAL WOMEN MINORITIES
D. Conn. 49 28 (57%) 1 2%)
EDNY. 221 118 (53%) 93 (42%)
N.D.N.Y. 39 19 (49%) 5 (13%)
SD.N.Y. 150 86 (S7%) 84 (56%)
W.D.N.Y. 54 29 (54%) 6 (11%)
D. Vt. 15 8 (53%) 0 (10%)
TOTALS 528 288 (55%) 199 38%)

Because the courts are not responsible for the composition of the workforce of Court
Security Officers ("CSOs"), it was not studied by the Committees. These officers are
emplioyed pursuant to contracts between the United States Marshals Service and private
security companies. While the Marshals Service oversees the contracts, including conducting
some background screening of candidates for the position of CSO, CSO employment
decisions appear to be the responsibility of private companies. Because these officers are
among the first employees encountered by persons entering the courthouse, their composition
by gender, race, and ethnicity might affect the public’s initial perception of the diversity of
the courts within. The Task Force believes that the CSO employment practices, and the

extent to which diversity objectives inform those practices, should be the subject of further

study.
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E. Employee Survey

At the request of the Committees, the Baruch Report included a survey of employees.
The principal data from the responses to the employee survey are set forth in tables included
as an appendix to the Baruch Report. The Committee Report discusses the survey’s responses

in considerable detail. Among the findings from the employee responses, as summarized in

the Committee Report, are the following:

Of the 1,887 non-judicial employees in the Second Circuit at the

time of the survey, 1,362 (72.2%) responded.™

A substantial percent of minority employees —- about 33% of
minority women and 23% of minority men -- believe that slurs,
jokes, and negative comments about race, ethnicity, and gender
are a "serious” or "moderate” problem. These perceptions
warrant substantially increased efforts to educate employees
about the inappropriateness of such conduct.

About 30% of employees were not aware of their employer’s
EEO policies and about 40% did not know about their
employer’s anti-sexual harassment procedures. These figures
demonstrate either that courts do not have such policies or that
their policies have not been communicated effectively to their
employees. In either event, employing units should correct the

problem.

Employees’ fear of retaliation may cause underreporting of
discriminatory or harassing conduct. The managers in the
employing units uniformly reported that they had received very
few, if any, complaints of discrimination or harassment. The
survey revealed that 85 of the 1,887 employees responding
remazined silent about job related bias because they were

concerned about "negative effect on future career advancement.”

A very high proportion of the employees believe that diversity

®The survey was completed in the summer of 1996.
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training programs are needed: 83.5% of minority females, 64%
of minority males, and more than 50% of white females and
males. These responses, together with the findings and
conclusions mentioned above, suggest that the employing units
'should provide such diversity programs. “

F. Personnel Policies

The Committees gathered and analyzed written personnel policies from the various
employing units within the circuit.

Written personnel policies vary greatly within the circuit. Some units have no policy
(or at least provided none to the Committees). Virtually all have a complaint/grievance
procedure, although they vary in form and substance. One bankruptcy court and one district
court clerk’s office had neither a written equal employment opportunity ("EEO") policy
statement nor a policy statement on sexual harassment. More than half of the responding
units lacked any anti-harassment policy statement.

© The Task Force believes that every employing unit in the circuit should have

comprehensive written personnel policies covering each of the following categories: EEO
policy statement, sexual harassment Or anti-harassment policy statement; complaint/grievance
procedure; written policy regarding disciplinary action; corrective action policy and
procedure; performance cvaluatioﬁ policy and procedure; hiring and recruitment policy and
procedure; and promotional opportunities policy and procedure. Such EEO and anti-
harassment policies are the foundation for a non-discriminatory workplace. When applied
consistently and firmly, such policies demonstrate the goals of top management, help

establish a non-discriminatory workplace culture, and deter improper conduct. Additionally,
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without such policy statements, employees will not know how t0 advise managemént of
instances of bias or discrimination, thereby depriving employing units of opportunities to take
" corrective action in a timely manner.

Policy statements also alert employees to benefits to which they are entitled. In
particular, clear and comprehensive policies on leaves of absence are important and of
particular significance for employees who have family responsibilities. The Task Force
further recommends that employing units coordinate and, where appropriate, standardize
many of their personnel policies. Standardization of policies on discipline, corrective action,
pcrformance‘cvaluations, and hiring and recruitment may facilitate transfers and promotions
between units to the mutual benefit of all employees and the courts. Standardization and
clarity gives employees a better understanding of what isrreqpircd of them, thereby
increasing the likelihood of improved performance. Improved and updated pdlicies should be
presented to employees as part of a training session, designed to educate employees about
issues of bias, discrimination, and harassment in the workplace.

In the interest of facilitating the implementation of such standardized policies by every
employing unit, the Committee Report contains a sample policy statement on equal
employment opportunity, sexual harassment and other prohibited harassment, and
grievance/complaint procedures. The sample policy, which is annexed as Exhibit E to the

Committee Report, not only describes proscribed conduct, but also includes procedures for

complaints, investigations, discipline, and appeals.
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Conclusions:

From the data discussed in Chapter Six, we reach the following conclusions:

a. Courts and court units have substantial autonomy in employment practices. Court
employees, while not generally covered under the federal anti-discrimination statutes, are -
covered by the "Judiciary Model Equal Employment Opportunity Plan” ("EEO Plan"), which
provides for an EEO Coordinator to monitor equal opportunity issues, make reports, and
informally resolve disputes. The EEO Plan provides for resolutions of disputes by the Chief
Judge of the court. This Plan, which was supposed to have been implemented by each court
in the country, has either not been implemented or has been implemented to a limited degree

in the Second Circuit.

b. The Stoikov Report, a statistical study of court employee demographics and
employment decisions in 1994 and 1995, reflects that, while situations vary as between
courts, women and minorities areé not underrepresented in the Second Circuit workforce
overall, although women were underrepresented in promotions and terminations of minorities
were greater than expected. Additionally, although there was substantial diversity overall,
women and minorities generally do not hold the most senior management positions.

¢. The overall representation of both women and minorities exceeds their percentages
in the circuit’s population as a whole. ' : .

d. A survey of employees, with a high rate of return, indicated that substantial
numbers of minorities — about 33% of minority women and 23% of minority men -- believe
that slurs, jokes, and negative comments about race, ethnicity, and gender are at least a
moderate problem; about 30% of the employees are unaware of any EEO policies, and 40%
are unaware of procedures to deal with harassment; that fear of retaliation inhibits
harassment reporting; and that most employees, including a majority of white employees,
believe that diversity training is needed.

e. Written personnel policies covering equal employment opportunity practices, anti-
harassment policy, disciplinary action, hiring, recruitment, performance evaluation, and
complaint procedures are an essential foundation for a non-discriminatory workplace.

f. There are no standard policies covering personnel matters, equal employment
issues, or complaint procedures. While such policies exist to some degree in some courts,
they are not present circuit-wide, and such policies as do exist are not being effectively

communicated.
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Chapter Seven
The Litigants

In many ways the most important measure of faimess in the Second Circuit ié not the
interplay between judges, lawyers, and court staff, but rather the manner in which the courts
treat the general public -- the litigants who come to the courts as criminal defendants and
parties in civil disputes. Generally speaking, a study of the "treatment of litigants” consists
of two inquiries: (1) whether a court’s policies or practices treat litigants unfairly based on
gender, race, or ethnicity; and (2) whether substantive case outcomes are affected by the
gender, race, or ethnicity of the litigant, or by the fact that issues of gender, race, or
ethnicity are raised by the litigant. This Task Force Report does not consider case outcomes.
That topic has been given some preliminary consideration in the Committee Report, and the
inquiry begun by the Committees remains an appropriate topic for further study by another
body.

In its investigation of the treatment of litigants, the Committees did not obtain data
directly from litigants due to resource limitations. Rather, to assess the extent to which race,
ethnicity, and gender might have a negative impact on the treatment of liﬁgants, the
Committees relied on the observations of judges, lawyers, law clerks, and courtroom deputy
clerks as reported in telephone interviews, follow-up questionnaires, focus groups, and public

hearings. These observations are reported in Chapter Three.”

"'Questions regarding the treatment of litigants were included in the Baruch Report. In
addition, the Committees collected data at focus groups, interviews, and public hearings.
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The study’s respondents were uniformly confident that, in the Second Circutit, litigants
were rarely, if ever, the objects of overtly biased behavior based on gender, race, or
ethnicity. Nevertheless, a significant number of observers reported seeing behavior wkich:
they viewed as motivated by gender or racial stereotyping. While they reported that lawyers
account for most of this behavior and that frequently it occurs outside the courthouse, in the
view of some, the judiciary was sometimes the source of biased treatment.

Direct insensitive treatment of litigants is obviously of concern. But it does not
exhaust the ways in which fairpess to litigants sho@d be evaluated. Gender, race, and
ethnicity may also have a less direct, but still significant, effect on the experience of
litigants. For example, as the Committees reported, women and minorities are
disproportionately present in certain categories of cases’? and often appear pro se. Thus,
otherwise neutral practices or problems endemic to a particular category of cases can result
in a disparate effect on women and minorities. Careful attention should be paid to the costs
of any such disparate effects (for example, costs associated with absence of counsel in pro se
cases) and whether they can be avoided or diminished consistent with other legitimate goals.

Given their limited resources, the Committees chose to focus their analysis of the fair

TThe Committee Report indicates that women and minorities are most likely found as
parties in diversity-based state tort actions, employment discrimination cases, social security
appeals, immigration cases, and bankruptcy cases. See the Committee Report’s discussion of
women in bankruptcy and in forma pauperis status.
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treatment of litigants to two areas™: (i) the effectiveness of the circuit’s interpreters for
non-English speaking litigants and (ii) the assistance provided to pro se litigants. In addition,
the Committees briefly, examined whether substantive outcomes in employment discrimination
cases and in sentencing of criminal defendants are affected by the gender, race, or ethnicity
of the litigant. Finally, the Committees briefly examined the treatment of litigants in Social
Security cases, the treatment of criminal defendants, particularly with respect to bail
decisions and sentencing decisions, and the treatment of cases affecting American Indians.
Since this portion of the Committee Report relied heavily upon judicial decisions and case
outcomes, the Task Force did not study it and does not report on it. We discuss this aspect
of the Commitiees’ findings only to the extent that the Committee Report offers some
indication of biased treatment of litigants as the case proceeds to conclusion.

A Non-English Speaking Litigants

The Committees examined the adequacy of interpretation services provided in the
Second Circuit since such services directly impact non-English speaking minorities.
Adequate interpretation services are a critical component of any justice system.

The Court Interpreters Act mandates the appointment of an interpreter in any judicial
proceeding, criminal and civil, instituted by the United States when the presiding officer

determines it is necessary. The act does not, however, cover civil actions initiated by private

parties.

"The Committees also studied American-Indians in an attempt to assess any problems in
the treatment of American-Indians. For a discussion of their limited findings, see Committee

Report 203-210.
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Without interpretation, non-English speakers are unable to assist in the development
of their cases, to help counsel understand the events that gave rise to the matter, and to
provide their counsel with information that contradicts or weakens the opposing case.
Indeed, without an interpreter, a non-English speaking liﬁgant cannot understand what is
being said by the judge and others in court proceedings which are dal_mting even to English
speaking litigants. As the Second Circuit stated in United States ex rel. Negron v. New

York:

Not only for the sake of effective cross-examination, however, but as a matter of
simple humaneness, [a criminal defendant] deserve[s] more than to sit in total
incomprehension as the trial proceed[s]. Particularly inappropriate in this nation
where many languages are spoken is a callousness to the crippling language handicap
of a newcomer to its shores, whose life and freedom the state by its criminal

processes chooses to put in jeopardy.™

The need for interpretation services in the circuit’s courts is ever present. In 1995,
23% of the population in New York, 15% of the population in Connecticut, and 8% of the
population in Vermont spoke a language other than English at home.” More languages are
spoken in courts of the Second Circuit than in any other circuit. In 1995, the Second Circuit
provided services in more languages than in any other circuit. Although the greatest need

was for Spanish interpretation,” which accounted for 73% of the interpretation events” in

United States ex rel. Negron v. New York, 434 F.2d 386, 390 (2d Cir. 1970).

75.S. Bureau of the Census, County and City Data Book: 1994, Items 13-31, at 3 (1994).

[n 1995, Spanish interpretation events were as follows: E.D.N.Y., 8,483; S.D.N.Y.,
3.940; N.D.N.Y., 203; D.Conn, 142; W.D.N.Y., 321; D.Vt, 25.

TAn "interpretation event” is an instance in which interpretation services were provided.
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that year, every district was required to provide a wide array of language services.”

The number of languages which must be interpreted has been increasing steadily as
the demographic profile of the circuit changes. The circuit must continuously search for |
individuals to interpret new and sometimes infrequently used languages. Moreover, as the
demographic profile of the circuit changes, languages which were once minor parts of the
interpretation repertoire now generate a considerable demand for interpreters.”™

The interpretation needs of the circuit in criminal cases have been increasing by
~ approximately 20% every year since 1991. The cost of providing interpretation services was
nearly $927,000 in 1995. The Administrative Office reported 18,002 interpretation events in
the Second Circuit for 1995, more than double the number of interpretation events in 1991
(7,405). In 1995, 17% of the nation’s interpretation events occurred in the Second Circuit,
surpassed only by the Ninth and Fifth l(éircuits. The district with the most interpretation
events is the Eastern District of New York with 62% of the circuit’s events. It was followed
by the Soutt;cm District of New York, (31%); the Northern District of New York, (3%); thei

2
Western District of New York (3%), the District of Congecticut, (1 %); and the District of

78[n 1995 other language demands were as follows: Eastern District of New York — 37
languages; Southern District of New York — 26 languages; Northern District of New York
— 15 languages; District of Connecticut — 2 languages; Western District of New York — 14

languages; District of Vermont — 9 languages.

The five major languages interpreted in 1995 were Spanish (73%); Chinese dialects
(11% [Cantonese (6%), Foochow (3 %), Mandarin (2 %]); Arabic (4%); Korean (2%); and

Russian (2%).
84
CLINTON LIBRARY PHOTOCOPY



DRAFT JUNE 10, 1997

g Vermont, (less than 1%).%
In spite of the enormity of the task presented, in the courts of the Second Circuit the

quality of the interpretation services, at least in criminal cases where the Court Interpreters
iAct mandates the availability of interpretation services, is among the best in the nation.
_Whilc many state studies have reported major deficiencies in the interpretagiqn services
available in some court systems and some ignorance of the complexity of the interpretative
ask, such criticism does not apply in the Second Circuit. The Committees report that
;hroughout the 6 district courts of the circuit there is a sensitivity to the needs of non-English
fspeakers and an impressive level of professionalism on the part of those who provide
.linterprelivc services in criminal cases. While generally interpretative needs are being met,
‘Athe quality of interpretation services still varies from district to district, and the Task Force
jl'rt:ceivcd isolated reports of cnmmal proceedings occurring in rural areas’in the absence of
fneeded interpretation services.

The Committee Report notes another problem: the absence of a circuit-wide
broccdure for certifying interpreters in each language. Without proper certification, the
;{uality of interpretation will (and does) vary considerably from district to district, and indeed
7\ om case to case. The Committees report the finding that the use of certified interpreters

1

3
¥ean substantially reduce the number of inaccuracies in court interpretation. However, of the

®n 1995, the breakdown was Eastern District of New York, (62%, 11,325 events);
Southern District of New York, (31%, 5,548 events); Northern District of New York, (3 %,

479 events); Western District of New York, (3%, 455 events); Connecticut, (1%, 149
evcnts); Vermont, (less than 1%, 46 events).
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18,002 times interpretation occurred in 1995, 39% (7,056) were not performed by certified
interpreters; and of the 45 languages interpreted in 1995, only 3 (Spanish, French, and
Italian) have certification procedures.

Due to practicai considerations, it is unlikely that it would be cost effective for the |
circuit to provide certification procedures for every language spoken throughout the circuit.
Nonetheless, we recommend that, to the extent feasible, the COIII;ES should encourage the
development of certification procedures for more languages. Finally, the Committees did not
systematically study the adequacy of interpretation services in civil cases initiated by private
parties, but they recommend further study.

B. Pro Se Litigants
Because a significant number of pro se litigants are minorities and women, the
Committee examined the circuit’s pro se practices to determine whether they result in any

unfairness. Pro se cases present a substantial management problem for the circuit. The

number of pro se filings is high and they use a significant amount of court resources. In .

: 2
1996, pro se litigants commenced approximately 30% of all filings in the district courts and

37.6% of all appeals in the Court of Appeals.

The Committees report that, in general; the courts and their employees are sensitive
to the special needs of and problems encountered by pro se litigants. The Committees report
no evidence of deliberate biased behavior towards pro se litigants based on race, ethnicity, or

gender.

Each of the courts of the circuit provides some procedural assistance to pro se
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litigants. The pro se clerks in the clerks’ office in the Southern, Eastern, and Western
DlStﬂCtS of New York and the District of Connecticut are available during regular business
hours for consultation with pro se lmgants They are acccssxble in person and by telephone.
In the Northern District of New York and the District of Vermont, staff employees handle
pro se matters, in addition to their other duties. In the Court of Appeals, pro se litigants are
assisted by 18 pro se law clerks and related personnel in the staff attorneys office, and 9
deputy clerks in the clerk’s office.

Although all the circuit’s pro se personnel display genuine concern for pro se litigants
and work hard to assist them, efforts vary considerably from district to district. In the
Eastern, Southern, and Northern Districts of New York, pro se litigants are provided with
comprehensive pamphlets and forms on a number of issues including filing, discovery,
service of process, and legal aid services. In these courts, detailed sample complaint forms
are available for a variety of causes of action, including habeas corpus petitions, Title vl
claims, 42 U.S.C § 1983 claims, and social security actions. The District of Vermont makes
available written information on complaint filing, service of process, and in forma pauperis
procedures. The District of Connecticut provides pro se litigants sample forms, but no
accompanying written instructions or overview of the process. The Western District of New
York makes available a pro se prisoner’s manual and is developing a manual for pro se civil
litigants.

Some variation between districts in the handling of pro se cases is inevitable. For

example, the district court clerk’s office in Rutland, Vermont, which has only 3 full-time
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staff members, cannot as readily devote a full-time staff member exclusively to pro se
matters as can the district court clerk’s office in Manhattan, which has more than 150 full-
time staff members. Nevertheless, to achieve greater uniformity in the assistance provided to
pro se litigants throughout the circuit, the Task Force recommends that the pro se staff from
each district communicate with staff from other districts and share materials including forms,
brochures, and manuals. In addition, the Task Force encourages judges, where appropriate
and permissible by law, to appoiﬁt pro bono counsel to assist pro se litigants with claims of
likely merit. To facilitate the acceptance of pro bono cases by the private bar, the Task
Force recommends that all districts be asked to investigate the feasibility of adopting
programs similar to those of the Eastern and Northern Districts of New York, which
reimburse pro bono counsel for some litigation costs, such as expert witnesses and
depositions fees, by assessing a $10 féc for attorney admission to practice in the district.

C. Employment Discrimination Litigants

k|
] ¥
we note here that some aspects of the Committee Report concerning treatment of litigants in

As we have stated, a study of case outcomes is not included in this report. However,

employment discrimination cases arc not dependent on case Outcomes.

During the course of the Committees’ study, some preliminary indicators of less than
fair treatment of litigants in employment discrimination cases surfaced. First, the
Committees received many comments from Jawyers indicating their view that employment

discrimination cases arc disfavored by judges. Disfavor of sexual harassment litigation, in
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particular, accounted for many of the specific complaints and comments that were
received.®! At hearings and in focus groups various disturbing stories were related. In rare
instances, openly discriminatory statements by the trial judge were reported.- One judge was
alleged to have said in open court that a plaintiff’s sexual harassment claim was not serious
ber;ause her employer only stared at her breasts, rather than touching them, and "most
women like that.” In another, a judge was alleged to have inappropriately conveyed through

his facial expressions and words utter skepticism about the validity of the plaintiff’s claim.
Staff, too, can convey an attitude of ridicule or disbelief. One focus group participant
' complained of an instance where a court reporter visibly and repeatedly rolled his eyes while
! witnesses testified about the emotional distress suffered by a victim of éexual harassment.
Second, some judges surveyed expressed their belief that the proliferation of small
.‘ cases involving individual claimants, including employment discrimination cases, clog the
federal courts and div.crt the attention of judges away from larger, more significant civil
; cases.® Others expressed concern that rapidly growing caseloads, due in part to increasing

employment litigation, will require an increased number of judges, destroying the collegiality

. *'Not every sexual harassment claim is made in the employment context, however.
i Some, for example, have also come from prisoners accusing guards of harassing them or
¢ from students in academic institutions.

g "It is true that these cases draw heavily on the time of the judiciary. From 1970 to
{1989, the number of employment discrimination cases filed in federal courts increased by
£2166%, as compared with a 125% increase in the overall civil caseload. Today, employment
pdiscrimination matters account for about 10% of the total caseload in the Southern District of

leew York.
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and cohesiveness of the federal bench.®
Finally, in the Committees' view, several appellate opinions hint that some trial

judges have exhibited impatience with employment discrimination claims, as well as
stereotyped thinking about the seriousness or the reality of sexual harassment claims. In one
instance, a district court judge expressed considerable skepticism that 2 sexually harassed
. woman who got promotions and pay raises during the period in which her supervisor
demanded sexual favors could nevertheless have suffered legally cognizable emotional
injuries. In another instance, a district court;s handling of a case suggested a belief on the
judge’s part that the plaintiff’s consumption of alcohol at a business dinner, rather than the
misconduct of her fellow employees, was the proximate cause of her rape. And in another
case, the judge made known his impaticncc with a sexual harassment claim by unexpectedly
awarding summary judgment to the defendants on the merits — 3 ruling requcstéd by neither

side - despite the fact that neither plaintiff nor defendant had yet addressed in detail any
¥

.ssue in the litigation except for jurisdictional questions. .
These preliminary indications in the Comnmittees’ study raise a concern that, when an -

employment discrimination case is properly before a federal court, 2 judge's belief that the

matter is too trivial for his or her attention may t00 easily translate into actual unfairness to 2

litigant as the case proceeds through the system in a form that disproportionately

©The recently issued Long Range Plan for the Federal Courts, for example,
recommended that much of the litigation by individuals be diverted to state courts or be

nandled to a greater extent by administrative agencies, including litigation involving
"economic or personnel relations or personal liability arising in the workforce.”

CLINTON LIBRARY PHOTRQLOPY



DRAFT JUNE 10, 1997

disadvantages both women and members of minority groups. Whether this concermn will
prove to be well founded must await further study elsewhere. However, whatever the
reasons underlying the reported dislike by judges of employment discrimination Cases, it is
important for judges to assure that these cases are pot treated with less than the uniform
seriousness and respect that litigants deserve. As Judge Edward Weinfeld used 10 5O aptly
remark: RO case is 1S important to the 1itigants involved than another. Furthermore, all
judges should be careful to avoid any remarks of visible reactions that, even if innocently

intended, might anderstandably be perceived by litigants as reflecting biased treatment.

Conclusions:

LoD e

From the data discussed in Chapter Seven, we reach the following conclusions:

a. While the circuit’s interpretation services are generally excellent given the array of
languages for which interpretation is sought and the frequency Wil which interpretation is
required, some janguage requirements, particularly in lesser populated areas, are not being
met.

b. The availability and adequacy of interpretation cervices in civil €ases initiated by
private parties necd study.

. Assistance to pro s¢ litigants, while adequately serving the needs of these litigants
in general, yaries in kind and degree among the courts within the circuit, and a better

d. The Committees have reported receiving information, largely from lawyers, to the
effect that some judges disfavor employment discrimination and therefore might be
treating litigants in those cases less than evenhandedly. We view the existence of such 2

concern as Worrisome.
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Chapter Eight

The Jurors

Jurors are critical to the functioning of the courts. The vast majority of cases that go
to trial are tried to a jury as the exclusive fact-finder. Jury duty is both a public obligation
and an important public service. Through such service, the average citizen sees the courts

and forms an impression of their fairness and legitimacy. The Committees studied how race

and gender might influence both the work and the experience of jurors in the Second Circuit.

A. The Composition of Juries

The racial, ethnic, and gender composition of those who are ca}lcd for- jury service
and who serve on juries is not only the subject of scholarly discussion, but has constitutional
ramifications as well. Since the nineteenth century, the Supreme Court has held that
exclusion of racial minorities from juries violates the Fourteenth Amendment of t:hc United
States Constitution.® More than two decades ago, the Court held that women may not
systematicaily be excluded from the pool of potential jurors.“ As Justice White wrote for;

)
a majority of the Court: "Restricting jury service 10 only special groups or excluding

;dentifiable segments playing major roles in the community cannot be squared with the

$4Strauder v. West Virginia, 100 U.S. (10 Otto) 303 (1880).

8Taylor v. Louisiana, 419 U.S. 522 (1975). The Court has also found that race and

gender discrimination in jury selection violates the Equal Protection rights of the jurors
themselves. See, e.g., L.E.B. v. Alabama, 511 U.S. 127 (1994); Georgia v. McCollum, 505

U.S. 42 (1992); Strauder V. West Virginia, 100 U.S. (10 Otto) 303 (1830).
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constitutional concept of jury trial. "*

Faimness in the methods used to form the jury pool, and fairness in the selection of
acual jﬁrors, have been maticrs of particular concern in the Second Circuit. In the early
1990s, the Eastern District of New York’s system for constructing jury pools was criticized
for generating racially skewed results. Considerable litigation ensued.®” At the time, the
Eastern District filled its jury wheel for the Brooklyn courthouse with names drawn from all
five counties in the District; by contrast, the wheel for the Uniondale and Hauppauge
" courthouses was drawn only from Nassau and Suffolk Counties, where the population of
minorities was mucl.lvsmaller. Under this so-called "five-two plan," litigants in the Long
Istand courthouses had juries more reflective of the population of those counties, while in
Brooklyn, juries would contain 2 higher percentage of whites than the combined population
of the three counties of New York City — angs‘. Queens, and Richmond -- primarily served
by that court. In 1995, the Eastern District changed its jury plan to merge the two pools so
that all five counties would supply jurors for both Brooklyn and Long Island — a so-called

"five-five plan.”

Problems in composing a racially representative pool of prospective jurors have also

%]d. at 530. While most cases, including Taylor, involved criminal juries, subsequent
decisions have similarly recognized the inappropriateness of techniques excluding jurors
because of race or gender in the civil context as well. Edmonson v. Leesville Concrete Co.,
500 U.S. 614 (1991); J.E.B. v. Alabama, 511 U.S. 127 (1994).

The history of the dispute is recited in a memorandum entitled "EDNY Jury Selection
Plan" by Robert C. Heinemann, Clerk of Court, to Chief Judge Charles P. Sifton, Eastern

District of New York, May 9, 1996 [hereinafter cited as EDNY Report]. In it, six legal
challenges are listed during the period 1991 to 1995. '
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arisen in the District of Connecticut. The difficulties that plagued the selection of

prospective jurors in the federal court in Hartford are described in United States v.

Jackman.®® Through a series of errors, the master wheel first excluded everyone from
Hartford and New Britain (where most of the minority population of the area resided); then,
even after the wheel was corrected, the jury clerk mistakenly coniinued to rely primarily on
the earlier, racially-skewed list of names. Asa result, the Second Circuit reversed a

comviction in a criminal case tried before a jury selected from this unrepresentative pool.®

1. The Data
To examine the circuit’s jurors, the Committees looked at sevcr;il sources of data.
One was the result of a juror survey, discussed at greater length later in this chapter. This
survey was completed by 488 of the 940 persons who had actually served as jurors in each
district over a six-week period in the spring of 1996. Overall, women were more common
than men in our sample (52.3% as compared with 46.5%).* Whites made up 70.3% of the
9
respondents, while those reporting themselves as minorities constituted 26.4%. Sixty-nine »
percent of the jurors were between ages 30 to 60, 12% were older than 60, and 16% were

younger than 30.

For those whose names make their way into the pool of potential jurors, reliable

8346 F.3d 1240, 124244 (1995).

®]d. at 1242.

%The figures do not add up to 100% because not everyone responded to the
questionnaire.
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statistical information -- comparing the census data for a given district with the racial, ethnic,
and gender makeup of the master juror wheel -- is recorded periodically on the so-called JS-
12 form, which is used to report results from the districts’ jury selection plans.
Unfortunately, however, although each district in the circuit supplied the Committees with
some information about its jury plans and the composition of its jury wheels, not all
furnished JS-12 forms, and of those that did, not all sent reports covering the same year.
Thus, information on the racial, ethnic, and gender composition of juries is incomplete.

2. Northern District of New York, District of Connecticut, and Eastern District of New
York

No information on either the gender or the racial and ethnic composition of those in
its jury wheels was supplied by the Northern District of New York. The data supplied by
Connecticut indicates the racial (but not the gender) composition of the wheels for each of
the three divisions within the district, and compares the jury panels called for individual
cases with the wheels. How this data compare, however, with the racial and ethnic makeup
of the divisions as a whole is not known.

Data from the Eastern District of New York réveal no information about gender, but
show some effect of the 1995 jury selection plan, which uses a single wheel for the entire
districts on the racial composition of jury panels. For example, in both the Uniondale and
Hauppaugé courthouses, minority representation on jury panels has increased. In the case of

Blacks, the representation has doubled, going from 6% to 12%; similarly, Asian-Americans
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make up 3.5% of jury panels in those courthouses, instead of the predicted 1.5 to 2.6%.*
The extent of the change in panel composition in the Brooklyn courthouse is not indicated.

The Committee Report also takes note of a possible distortion on the distribution of
white jurors in the Eastern District. Although overall the Eastern District is 63% white,
three of the five counties in the district have white populations ranging from 82%
(Richmond) to pearly 87% (Suffolk). Nevertheless, the percentage of whites on jury panels
is consistently greater than expected in Brooklyn and below what might be expected in

Uniondale and Hauppauge.

3. Comparisons of the Jury Pools with District Demographics in the
Southern and Western Districts of New York and the District of Vermont

JS-12 forms were available from the Southern and Western Districts of New York and
the District of Vermont. Table T, sh'o‘wing the composition by gender of the jury wheels in
these districts, indicates instances both of over- and under-representation compared to the
general population. The widest spread occurs in the Rochester division of the Western
District, where the incidence of women in the jury wheel is 9.1% below the expected ¥
number.

Interviews with court personnel in Rochester suggested several reasons for the
disproportionately small number of women who serve as jurors in that division. One is a
lack of daycare at the courthouse: women without child care alternatives must either be

excused or leave: their children in the halls of the courthouse for the day -- something that

SIEDNY Report at 5-6.
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has on occasion happened. One court employee volunteered that court-provided daycare
alone would "change the composition of the jurors” in the Rochester courthouse. A second
problem is distance -- a juror may have to travel as muc_h as 150 miles to court and stay
overnight, which would be difficult for mothers of mfams A third factor mentioned as
having disproportionate impact on women was the lack of public transportation from outlying

areas.

Table T: Jury Composition by Gender

District % of Women in Jury Wheel % of Women in General Pop.
SDNY-Foley Square 58 54
SDNY--White Plains 53 52
WDNY—Buffalo 49 53
WDNY--Rochester 43.5 52.6
Vermont -- Northem 54.4 51.9
Vermont — Southern | 52.3 51.9

The representation of racial and ethnic minorities in the jury wheels of the three
districts, as compared with their presence in the population as a2 whole, is also a mixed
picture. Vermont has a small minority pépulation - less than 1% in southern Vermont and
less than a 1.5% in the district’s northern division. In both the Rochester and Buffalo
divisions of the Western District, minorities make up less than 10% of the population, with
Blacks overwhelmingly the largest minority groups. Blacks were more likely than expected
to appear in the jury wheel for the Buffalo division (10.5% as compared with an expected
7.2%), whereas in Rochester, the opposite was true (5.7% as compared with an expected
6.9%).
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In the Southern District of New York, a district with a large and racially diverse
population, minorities quite consistently appear in smaller numbers than expected based on
their prevalence m the population. This is shown in Table U.

Table U: Minority Jurors in the S.D.N.Y.

Race Manhattan White Plains |
% in wheel % in pop. % in wheel % in pop.
White 67.3 62 87.6 85
Black 14.5 22 3.0 10
Am. Indian 0.0 32 0.1 0.2
Asian/Pacific 2.1 5.0 1.1 3.0
Hispanic® 10.6 23 3.1 7.0

The precise reasons for this disparity are not known.

It may be relevant, however, that the Southern District draws the names of
prospective jurors only from voting roles, given the possibility that minorities are .
1|

underrepresented among re, .stered voters in the district. The only other district torely ¢

solely on voting lists is Vermont; however, Vermont, in light of its largely white population,

does not have a significant concem over minority underrepresentation in its jury pool. The

%The figure used for Hispanics on the JS-12 form double-counts individuals who identify
themselves as both as Hispanics and as members of racial groups. This problem is present in
all attempts to classify individuals by race and ethnicity. The census figures used in Chapter
Two of this report on the demographics of the Second Circuit are ones that attempt to
eliminate this double-counting, but equivalent figures are not available in other studies and
reports. Hence, the census figures used in this chapter, and those used in Chapter Two, may

at points appear to be inconsistent.
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' other four districts in the circuit use a combination of voter registration rolls and lists of

l those with a driver’s license. With the exception of the Eastern District, each of the others

- maintain separate jury wheels for each jury division within the _dist.rict. ]

. B. The Juror Survey

Because jurors are important to the functioning of the court, and because they are also

. a ready-made collection of "court watchers,” the Committees believed that a study of juror

. attitudes, experiences, and observations relating to gender, race, and ethnicity would be

illuminating. Thus, the decision was made to formulate and administer a questionnaire for

jurors to be filled out by them at the completion of their service on a trial.®

In addition to asking for demographic information, three general queries were made.
| Jurors were asked: (a) whether they believed they were selected for service in whole or in

] part because of their gender, race, of ethnicity; (b) whether they experienced any

! inappropriate treatment based on gender, race, or ethnicity; and (c) whether they personally

: observed any inappropriate behavior in the courtroom relating to any of these factors.™ \
]

trict of Columbia as part of the federal race

¥ and gender bias study there; also, both Rhode Island (The Final Report of the Rhode Island
;- Committee on Women in the Courts: A Report on Gender Bias (1987)) and Massachusetts
E (Gender Bias Study (1989)) studied jurors. The jurors covered by the Second Circuit stdy

':' are those who actually were selected for service on a case.

A %These questions were designed to parallel ones asked of I;wycrs, judges, and law clerks
[ so that responses could be compared. Details about the methodology and administration of
' the survey are contained in the Report on the Jury Study of the Consumers Subcommittee on

¥ Gender Issues, Committee on Gender, Second Circuit Task Force on Gender, Racial, and
¥ Ethnic Fairness in the Courts. The questionnaire was administered by court personnel in
E: each of the six districts. It covered a six-week period, beginning on various dates in May,

j 1996. Over the relevant time periods, 940 persons served as jurors; of these, 531 returned
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1. Race, Ethnicity, and Gender in Jury Selection.

Several reasons exist for the Committee’s special interest in the role of gender, race,
and éthnicity in jury selection. On the one hand, lawyers expect that jurors’ behavior and
attitudes will be influenced by their gender, race, or ethnicity. As a result, lawyers prefer

jurors whose gender and race is more likely to yield views consistent with their client’s

interests in the litigation.”® On the other, the federal courts have, in recent years, grown

considerably more concerned with — and less tolerant of -- jury selection that is influenced

by racial or gender stereotypes.
Beginning in 1986 with Batson v. Kentucky,® the United States Supreme Court has

prohibited the use of peremptory challenges to strike potential jurors from both criminal”

and civil®® panels based on race or gender.” The Court has written:

Discrimination in jury selection, whether based on race or gender, causes
harm to the litigants, the community, and the individual jurors who are
wrongfully excluded from participation in the judicial process. The litigants
are harmed by the risk that the prejudice which motivated the discriminatory

to the jury room after service to receive the questiopnaires. A total of 488 completed them.

%See, e.g., Cameron McG. Currie & Aleta M. Pillick, Sex Discrimination in the
Selection and Participation of Female Jurors: A Post-J.E.B. Analysis, 35 The Judges J. 2
(Winter 1996) (describing gender assumptions about juror behavior).

%476 U.S. 79 (1986).

71d.

%Edmundson v. Leesville Concrete Co., 500 U.S. 614 (1991).

91d. (race); LE.B. v. Alabama, 511 U.S. 127, 114 S.Ct. 1419 (1994) (gender).
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selection of the jury will infect the entire proceedings.'®

Despite this, legal scholar$ continue t0 debate whether, gender or race is a reliable pre‘dict(lyﬁ;:_'
of a potential juror's likely reaction to particular litigants or situations.'®! Some prominent
jury experts argue that neither race nor gender per se are predictors of how jurors will
respond and that, instead, one needs to know about an individual’s life experiences, social
class, and other individualized data to have any success in picking jurors who are likely to

give a particular party or case a sympathetic -- or at least an unbiased -- hearing.'®

The Committees’ survey showed that a significant number of jurors believed --

10§ E.B., 511 U.S. at 140.

1015 recent article following the acquittal of 0.J. Simpson in his murder trial discusses
the prevalence of the belief that the race of jurors matters. Bryan Morgan, Perception and
Decision Making: The Jury View. 67 U. Colo. L. Rev. 983 (1996); see also, Douglas O.
Linder, Juror Empathy and Race, 63 Tenn. L. Rev. 887 (1996). At least one recent
empirical study has lent support to this argument. Chris F. Denove & Edward J.
Imwinkelried, Jury Selection: An Empirical Investigation of Demographic Bias, 19 Am.
Trial. Advoc. 285 (1995). But see Robert MacCoun, The Verdict on the Verdict:
Interpreting the Public’s Reaction to the Simpson Trial, paper prepared for Presidential
Showcase Symposium: "Simpson Aftershock: Seismic Changes for Justice?” Annual Meeting
of the American Bar Association, Aug. 4, 1996 (reciting studies that failed to find a
relationship between jurors’ race and verdict). Similarly, women are often assumed to have
specific characteristics and likely reactions as jurors. For studies purporting to show such
differences, see, €.g., Denove & Imwinkelried, supra; Fred L. Strodtbeck & Richard D.
Mann, Sex Role Differentiation jn Jury Deliberations, 19 Sociometry 3 (1956). Other studies
have questioned the existence of significant gender differences. See, e.g., Charlan Nemeth,
Jeffrey Endicott & Joel Wachtler, From the *50s to the *70s: Women in Jury Deliberations,
39 Sociometry 293 (1976); cf. Nijole Benokraitis & Joyce A. Griffin-Keene, Prejudice and
Jury Selection, [1982] J. Black Studies 427, 428-30 (discussing lack of evidence that race or
gender influences juror behavior).

102]pterview with Art Raedeke, Versus Litigation Consulting, San Francisco; see also
MacCoun, supra, (arguing that the quality of the lawyers and by extension, the wealth of the
litigant may be the major factor in how juries decide cases).
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whether rightly or wrongly -- that their gender, and 10 @ lesser extent, their race. influenced

whether or not they were picked for a case. As Table V shows, between 7.3% and 25% of

cause of their gender,

T

the respondents believed that they were selected in whole of in part be

and up to 9% of respondents attributed their selection to race.

Table V: Percent Reporting Race, Ethnicity, or Gender Influenced Selection

District Gender Race/Ethnicity
Yes No ? Yes No ?

Conn. 25 62.5 12.5 0 87.5 12.5
ED.NY. 7.3 85.4 7.3 7.3 80.6 12.1 |
N.D.N.Y. 121 84.9 3 6.1 81.8 12.1
S.D.N.Y 14 6 723 13.1 9.2 70.8 20 |
RW.D.N.Y. 16.4 78.1 5.5 8.2 79.5 12.3
Vi 25 75 0 0 83.3 16.7

Overall, 11.9% of all jurors surveyed believed that gender was a factor in their selecuon,

and 7.6% thought that race played a role. Women and minorities were more likely than

white men to attribute their selection to race or gender: 70% of women thought gender

played a role and 59.5% of minorities thought race of ethnicity was a factor in their

selection. Although juror perception alone is not conclusive proof that stereotyping occurs 10

jury selection, this perception is certainly relevant to a determination of whether such

stereotyping exists. Because the courts have only a fimited ability (O police whether lawyers
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are using stereotypes in exercising their peremptory chaflenges.'® the Task Force believes
p = o=

that this issue merits further study .

The imporiance of voir dire 10 combatting stereotyping has been commenied upon by

Justice Blackmun in LE.B. v. Alabama ex rel. T.B.:
[f conducted properly. Yoit dire can inform litigants about potential jurors, making
;| reliance upon stereotypical and pejorative notions about a particular gender Or race
both unnecessary and unwise. Voir dire provides a means of discovering actual or

y implied bias and a firmer basis upon which the parties may exercise their peremptory
challenges intetligently '~

Expanding the scope of the voir dire has recently become a subject of considerable debate
among federal judges. The Advisory Committee On Civil Rules of the United States Judicial
Conference considered. but did not propose. a recommendation that lawyers be permitted 10
conduci voir dire in federal court. However. the Advisory Committee recommended that the
Federal Judicial Center include programs on lawyer-conducted voir dire in s educational
programs for judges. The Committees believed that stereotyping in jury selection occurs and
that one answer 1s (0 expand the scope of voir dire to include more lawyer participation.

The Task Force believes that. while further study of whether stereofyping occurs in jury

selection is appropriate, any decision to alter voir dire practices should be left to the

individual district courts and their judges.

1037, Purkett v. Elem, 115 S. Ct. 1769 (1993), the Court agreed, per curiam, that 2
peremptory challenge supported by 2 facially nondiscriminatory reason will not be found o
violate the Fourteenth Amendment equal protection clause.

04114 S.Ct. 1419, 1429 (1994).
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nder in Court Proceedings.

2 Jurors' Perspective on the Role of Race, Ethnicity, and Ge

The responses of jurors to the second and third substantive inquiries -- how they were
treated, and how they observed others being treated -- were largely positive. Jurors were
virtually unanimous (97.8%) in reporting that no one treated them inappropriately because of

their race. ethnicity, or gender. Many were complimentary about the-caliber of the courts

and the quality of the proceedings. Where a few complaints were reported, more related

gender (1.2%) than tc race of ethnicity (0.2%).
Similarly. 96.3% of the jurors surveyed said they had not observed inappropriate

conduct by anvone in the COurtroom atiributable to gender, and only 0.6% responded
y any g y p

afficmatively to this question. An even higher percentage -- 97.9% -- reported no untoward

incidents involving race or ethnicity., The rest simply did not answer the question.

Table W: Percent Reporting Sexist or Racist Treatment or Occurrences
District Treamment Occurrences T
Gender Race Gender ' Race

Yes No 7 Yes No 7 Yes No * Yes No »
D. Conn. . 0 g7.5 12.5 0 B7.5 12.5 0 100 0 0 100 Q
E.D.N.Y. 04 99.2 0.4 0 100 0 3 97 0 Q 97 3
N.D.N.Y. 0 100 0 0 100 0 3 97 0 0 97 i
S.D.N.Y. 23 95.4 2.3 ] 96.9 31 0 94.6 5.4 0 96.9 31
W;.D.N.Y. 2.7 973 0 1.4 95.9 I 2.7 1.4 95.9 217 0 959 4]
D. Vi 0 100 0 0 100 ] 0 100 0 0 100 0

From these results, it seems clear that jurors found poth their own treatment and that

of others to be fair with regard to the issues of concern 1n this report.
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Conclusions:
Based on the data from Chapter Eight, we reach the following conclusions:

a. The representativeness of jury pools on the basis of gender, race, and ethnicity is
a matter that warrants constant vigilance and monitoring’

b. In some courts. the representation of women and minorities in jury pools is
somewhat below what would be expected.

¢. A significant number of jurors who served believe that their gender and. to a
lesser extent. their race affected their selection to be jurors.

d. The nature and scope of jury voir dire can alter the perception that jury selection
is in part based on gender, racial. or ethnic stereotyping.

e Jurors are not being inappropriatety treated based on gender, race, or ethnicity.
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Chapter Nine

Complatnts

The aim of any court’s grievance procedures should be to provide necessary avenucs
of redress for persons who suffer untoward treatment of any kind, including biased treatment
on the basis of gender, race, Or ethnicity, by judges. lawyers, and court employees.
Reporting instances of bias is an essential step to identifying and then eradicating biased
conduct in the courts of this circuit. The Commitiees' research, however, suggests that
many respondents who have experienced or observed biased treatment by judges. lawyers,
and court employees in the Second Circuit have not registered a formal complaint widh the
courts.'” Concerned that underreporting of grievances might forestall necessary corrective
procedures, the Task Force examined the current complaint procedures available to persons

aggrieved by the misconduct of judges. lawvyers, and court employees.

A Complaints about Judges

In 1980, Congress passed the Judicial Councils Reform and Judicial Conduct and
Disability Act'® pursuant to which all federal circuit courts have established a formal

complaint mechanism (the "Section 372 complaint mechanism”) which can be used to report

misconduct by Article III, bankruptcy. and magistrate judges. In the Second Circuit. the

15Berween 1991 and 1995, 371 misconduct complaints were filed against judicial
officers, and only 22 raised allegations of race or gender bias. All the bias complaints. like
all complaints generally, were dismissed as relating to the merits of the case, frivolous. or
unsupported. In fact, 98.6% of all complaints filed are dismissed.

10028 U.S.C. § 372(c).
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Section 372 complaint mechanism is administered by the Judicial Council and is triggered by
one of two methods. First, a complainant can file a verified complaint with the cletk of the
Court of Appeals. The comptaint is then forwarded to the Judge complained of and Chief
judge of the Court of Appeals. who screens the complaints and dismisses those that (i) are
frivolous. (ii) are outside the scope of Section 372. (iii) relate to the merits of the case. or
(iv) have been subject to corrective action by the judge against whom the complaint 1s
registered. Alternatively, a complainant can register a complaint with the Chief Judge who
can then inquire of others who may have been present at the time of the alleged misconduct
and determine whether their testimony is sufficient independent evidence to proceed with the
Section 372 process without the testimony of the complainant. If the independent evidence 1s
insufficient, the complainant is given the option of either dropping the complaint or
submitting a verified complaint.

Those complaints that survive this initial screening process are forwarded (o a special
investigative commitiee composed of the Clﬂéf Judge along with Court of Appeals and
district judges appointed in equal numbers by the Chief Judge;. The investigative commitlee,
after conducting its investigation, files a report of its findings and recommendations with the
Judicial Council. The Judicial Council can sanction the accused judge in a number of ways
short of removal from office. Petitions to appeal from the Judicial Council’s decision can be

made to the United States Judicial Conference.
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Despite the confidentiality of this complaint procedure, ¥ many focus group and
public hearing participants and survey respondents do not file complaints when they observe
or experience bias based on gender, race. or ethnicity. Respondents gave a variety of
reasons for not reporting misconduct, ncluding the respondent’s own belief that a particular
‘ncident of biased conduct was simply 100 trivial to report, and the respondent’s concern that
filing a complaint would have adverse repercussions for the complainant or would be futile.
Other respondents were simply not aware that a complaint procedure existed.

To encourage reporting of incidents of race. ethnicity, and gender bias on the part of
judges. the Task Force makes the following recommendations.'® First, the courts should
consider whether the initial screening process. currently administered solely by the Chief
Judge. might be expanded to include review by a committee of lawyers. This might enhance
public confidence in the complaint process.

Second, whoever performs the initial screening process should be careful not to
overlook genuine complaints of gender or race btased conduct which (because of inartful
drafting by a complainant not trained in the law) may appear t0 argue only the merits of the

complainant’s case. Though no instances of genuine bias complaints being overlooked have

10"The information made public about a complaint is a summary statement that someone
has made a complaint about a judge, including the nature of the allegations, and, 1if
dismissed, a statement as to why the complaint was dismissed. Neither the complainant nor

the judge is identified.

W08()f course, any attempt to revise the circuit’s complaint mechanism must come within
the Section 372 framework and the limits imposed by Article [I of the U.S. Constitution,
which provides that Arucle [1I judges can be removed from office only for treason. bribery,
or other high crime and misdemeanors.
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been identified. the possibility that this might occur should be kept in mind. Third, to
encourage those who may be deterred from registering complatnis of misconduct because
they fear reprisal, the courts should set out clearly the circuit’s rules on the alternative
mechanism for triggering the Section 372 process which, as noted, allows a complainant to
register a complaint with the chief judge who conducts a preliminary investigation 1o
determine whether there is sufficient independent evidence of misconduct to trigger the
Section 372 proceedings.

Finally, the Committee Report notes that the Southemn District of New York has a
mechanism by which three judges meet periodically with representatives of bar associations
to discuss a variety of tssues including court administration and the conduct of individual
judges. Because this would help identify perceived problems, the Task Force encourages
other courts in the circuit to explore the possibility of adopting a sumilar program.

B. Complaints about Lawyers

Most courts in the circuit have some procedure to register complaints regarding the
misconduct of lawyers. Several courts have set up grievance committees comprised of
lawvers and judges to address attorney misconduct claims: District of Connecticut - 11
lawyers (including 5 women and no minorities); Southern District of New York -- 6 judges
(inctuding 3 women and 2 minorittes); Eastern District of New York -- 4 judges (including
no women or minorities); Court of Appeals -- 7 members (including 2 women and no
mtnorities). Additionally, referral to state commitiees on lawyer grievances is an option in

everv district. In the District of Vermont, and the Northern and Western Districts of New
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York. however, such referrals are the only option since those districts have no independent
procedures for registering complaints about lawyer misconduct.
However,. even where they exist. the district court grievance comimittees r,arc\ly :

receive reports of misconduct by lawyers. This may be attributable to the fact that many

reports of lawyer misconduct are made directly to the judge handling the case, that. in some
instances, these grievance committees have no written procedures to bandle comptlaints, and,
that in some courts, the commitiees do not have the authority to review complaints regarding
piased conduct by lawyers. The Committees” research revealed wide-spread ignorance of the
funcrioning. procedures, and scope of authority of these district court grievance comimitiees.
Not surprisingly. the result is that anyone with a legitimate complaint about lawyer
misconduct is currently left in a proc‘edural quagmire.
The Task Force recommends that each court formalize and publicize its policy for

registering and investigating complaints of lawyer misconduct.

C. Complaints about Court Employees
1)

No court in this circuit has a formal procedure to receive complaints about
discriminatory conduct by court employees. Complaints by court employees against co-
workers may be registered through the EEO procedures discussed in Chapter Five.

However, others who have been aggrieved by court employees have no formal! method of

registering their complaint. [nstead, they must resort to the informal method of writing to

the clerk of the court in the district or bankruptcy court or to the supervisor of the employec

or the agency head for whom the employee works.
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Any unwiilingness of aggrieved persons to report biased conduct creates problems for
a court. First. the court cannot take cofrective action unless it is made aware that there are
problems. Second, the failure to take corrective action can create the perception that the
court’s inaction is the result of insensitivity to the detrimental affects of biased conduct.

Because any biased conduct on the basis of gender. race, or ethnicity is unacceptable.
the Task Force recommends that the courts establish a uniform, formal mechanism to
consider complaints about court employees. The Task Force further recommends that the
existence of the formal mechanism be publicized and posted where appropriate to ensure
public awareness.

Finally, the Task Force recommends that each court i the circuit adopt a rule noting
the circuit’s disapproval of biased conduct and its intent to take corrective action where
appropriale.”"’ The Task Force believes that such a rule would (1) decrease the frequency
ot biased conduct throughout the circuit. and (ii) send a message o those who have been the

victims of biased conduct that the circuit does not approve of biased conduct.

0 The Committee Report recommends the following rule:
[t shall constitute misconduct for a lawyer to

1. commit, during the representation of a client in the Second Circuit, any
verbal or physical discriminatory act. on account of race, ethnicity, or
gender if intended to improperly intimidate litigants, jurors, witnesses,
court personnet, opposing counsel or other lawyers or to gain a tactical
advantage; or

2. to engage, in the course of representing a client in a matter in the
Second Circuit, in any continuing course of verbal or physical
discriminatory conduct, on account of race, ethnicity, or gender, In
dealings with litigants, jurors. witnesses, court personnel, opposing
counsel or other lawyers, if such conduct constitutes harassment.
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Conclusions:
Based on the data from Chapter Nine. we reach the following conclusions:

a. Many persons do not file complaints against judges notwithstanding the existence
of a possible basis for such a complaint either because they believe the incident too trivial,
fear adverse repercussions from filing a complaint, or are unaware of the complaint

procedure.

b. Complaints regarding lawyer misconduct may be made to grievance conmunittees of
the circuit's courts. except in the Northern and Western Districts of New York and the
District of Vermont. In some districts, state grievance mechanisms are also available.

¢. The authority and procedures of grievance committees. in the districts that have
thein, are varied and there is little general knowledge by the public and the bar as to the
existence of these grievance committces and how they function.

d. Complaints about the conduct of courtt employees from co-workers based on
gender. race. or ethnicity may be made in each court through existing EEO procedures which
will likely be revised in light of the approval of a Model Employment Dispute Resolution
Plan in March 1997 by the Judicial Conference of the United States.

e. No procedures exist to enable members of the public to complain formally of
biased conduct committed by court employees.

f. The adoption by each court of a local rule prohibiting biased related conduct and
specifying remedial action would decrease the frequency of biased conduct and send a ?
message of disapproval to those who would engage in 1t
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Chapter Ten

Conclusions and Recommendations

Based on the foregoing, the Task Force reaches the following conclusions and makes
the following recommendations.

I General Recommendations

L. The Task Force’s findings on race and gender fairness in the Second Circuit, together
with the Commitiee Report (Appendix A), the Baruch Report (Appendix B), and the Stoikov
Report (Appendix C) should be made available to all judges, non-judicial court personnel,

and lawyers.

2 The Judicial Council should adopt guidelines addressing the need 10 continue to assure
gender, racial. and ethnic fairness in the courts.

3 The Judicial Council should appoint a committee 1o consider and carry out the Task
Force's recommendations herein. This committee should also give due consideration to the
conclusions and recommendations of the Committee Report to the exient they do not appear

in the Task Force Report.

4. The Chief Judge of the Second Circuit or the Judicial Council should take appropriate
steps o carry out the Task Force's recommendations with regard to the treatment of court
employees and the policies and practices relating to such treatment.

I1. Specific Conclusions and Recommendations

A The Baruch Repont

Based on the data from the Baruch study, discussed in Chapter Four, the Task Force
reaches following conclusions:

a. Some biased conduct toward parties and witnesses based on gender or race or
ethnicity has occurred on the part of both judges and lawyers.

b Biased conduct toward lawyers based on gender or race or ethnicity has occurred
to a greater degree.

c. Most judges believe they have a duty t0 intervene when biased conduct occurs in
the courtroom. whether directed at a lawyer, party. Or witness.
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d. Biased conduct toward parties. witnesses. or lawyers based on gender or race or
ethnicity is unacceptable, and all participants in Second Circuit courts -- judges, court
employees, and lawyers -- must guard against such conduct.

e. Where biased conduct is reported to have been experienced or observed, wheiher
(0 a major or a minor degree, some uncertatnty will inevitably exist as to whether those
experiencing or observing the conduct are misperceiving innocent conduct or whether others
who fail to observe biased conduct are insensitive to it. Despite the uncertainties just noted.
it is significant that far more women than men, particularly white men, report observing
biased conduct based on gender, and that far more minorities than whites report observing
biased conduct based on race or ethnicity.

f. The perceptions of advantage and disadvantage as between male and female
lawyers and as between white and minority lawyers vary widely depending on the race. and
to a lesser extent. the gender of those expressing a view.

g. Most lawyers, regardless of gender or race or ethnicity, share the opinion that to
whatever extent female and minority lawyers are disadvantaged, the source of that
disadvantage is the judge’s auitude. The prevalence of this view should be a matter of
concern to all judges, and efforts should be made to avoid actions or remarks that might

easily be misinterpreted as biased treatment of female or minority lawyers.

Recommendations:

I Each judge should carefully review and consider the results of the Baruch Report..

2. Judges should consider the following, which may fairly be drawn from the Baruch |
Report: the number of women and minorities reporting direct observation of observed biased
conduct by judges and lawyers occurring in the courts is such that one must conclude that

such conduct does occur.

3. Judges should each consider their current practice with respect (0 intervening when
they observe biased conduct occur in their courtrooms. Judges should consider both which
types of conduct are biased and when intervention is appropriate.

4. Biased treatment of lawyers, parties, and witnesses is unacceptable, and all
participants in Second Circuit courts -- judges, court employees, and lawyers -- must guard

against such conduct.

5. All judges should deepen their understanding of what constitutes biased conduct and
why some believe certain conduct to be biased and others do not. To this end, the courts
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should take steps to make judges awarc of the differing observations of occurrences of biased
conduct and beliefs as to the existence of bias. and of ways to remedy the same through
meetings of the judges of the circuit, utilizing such educational materials on this subject as

are available at the Federal Judicial Center.

"“B® ' ' The Court_as Appointer

From the data discussed in Chapter Five, the Task Force reaches the following

conclusions:

a. A judge-made appointment is a mark of professional prestige and should result
from a process that considers the broadest spectrum of candidates. Opportunities for such
appointments should be equitably distributed among qualified candidates.

t, women and minorities are represented as magistrate
relative percentages as

However, the distribution of women and minorities serving as
y among districts and in some disiricts

b. Within the Second Circui

tawvers within the circuit.
bankrupicy and magistrate judges varies considerabl

there are none.

c. The percentage of women and minorities appointed {0 serve in quasi-judicial
capacities (special masters, receivers, mediators, and the like) falls below the percentage of
women and minority lawyers in the circuit. Similarly, the percentage of women appointed (o
serve as panel lawyers under the Criminal Justice Act falls below the population of women
lawyers 1n the circuit.''® Although the Committee Report does not find the percentage of
women and minorities possessing the requisite expertise relevant to appointment for these
positions, for many quasi-judicial appointments, general litigation expertise is sufficient.
cted by judges over the past five years, 47.1% were woinen

d. Of the law clerks sele
f women and minority law clerks

and 11.7% were minorities although the representation 0
varied antong courts.

thal women's participation both on bench-bar
committees and as invitees and participants at the annual Judicial Conference generally has
increased over the last several years, although no concrete data were presented. No specific
data were presented regarding minority participation on bench-bar committees, and data
presented regarding minority attendance at the Judicial Conference suggest that minorities
have consisted of less than 5% of attendees for the past several years.

-e. The Committee Report concluded

MOMinority CJA appointments were 00l studied by the Committees since relevant data was

not available.

115

CLINTON LIBRARY PHOTOCOPY



DRAFT JUNE 10, 1997

Recommendations:

l. Notice of openings for the positions of bankruptcy judge and magistrate judge should
“be widely disseminated. Such notices should, at.a minimum. be posted in general
newspapers and, unless impracticable. in legal newspapers. including newspapers or
periodicals of minority bar associations. The courts should consider endorsing the practice

of sending notices to minority and women's bar associations.

2. In selecting members of bankruptcy judge and magistrate judge merit selection panels.
appointing authorities should keep in mind the benefits to the judiciary of panels that reflect
the diversity of the legal community. Records should be maintained of the gender, race, and
ethnicity of merit panelists. Such documentation would assist in determining the effect, if
any. that the diversity of such panels has upon the diversity of the resulting appointments.

3 Each court should consider establishing a formal process of: (a) publicizing available

JL)s

quasi-judicial positions; (b) establishing. within each district, a list of qualified persons 1o
serve in such capacities. and adopting a formal policy encouraging judges to appoint lawyers
from such a list wherever practicable; and (€) documenting the gender. race, and ethnicity of

those appointed in such capacities.

1. Each court should: (a) publish widely the opportunity 10 serve on Criminal Justice
Act ("CJA™) panels, (b) document the race. ethnicity. and gender of those currently serving
on CJA merit selection panels; and (c) examine the process by which panelists are assigned
(o individual cases to determine whether women panelists are assigned cases to the same
degrec as are men. Courts should consider formalizing the method of assigning CJA lawyers

10 ensure that opportunities for assignment are equitably distributed. "
3

5. As they administer their CJA panels, the district courts should encourage CJA
attorneys to provide opportunities for qualified women and minority lawyers seeking
experience in federal court (o assist them in criminal proceedings.

the courts should encourage judges to make known
erest in a diverse applicant pool, to make certain

that their selection criteria do not unfairly restrict the pool, and to seek the assistance of
existing law clerks in developing the pool. The courts should also encourage minority
internship programs and hold events t0 encourage minority 1aw clerk applications.

6. With regard to law clerk selection,
to law school deans and professors their int

7. Bench-bar committees appointments should reflect the diversity of the legal
community. The race, ethnicity, and gender of those currently serving on bench-bar

committees should be documented.
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8. Courts should encourage federal judges and the Judicia! Conference Planning and
Program Committee to distribute invitations to the annual Judicial Conference in an equitable
manner. keeping in mind the diversity of the legal community. Courts should consider
encouraging bar associations to subsidize lawyer-invitees demonstrating financial need.

C. Court as Employer

From the data discussed in Chapter Six, the Task Force reaches the following
conclusions:

a  Courts and court units have substantial autonomy in employment practices. Court
emplovees. while not generally covered under the federal anti-discrimination statutes, are
covered by the Judiciary Model Equal Employment Opporwunity Plan ("EEO Plan"), which
provides for an EEO Coordinator to MONitor equal Opportunity 1ssues, make reports, and
informally resolve disputes. The EEO Plan provides for resolution of disputes by the chief
judge of the court.  This Plan, which was supposed to have been implemented by each court
in the country, has not been implemented or has been implemenied only to a limited degree

in the Second Circuit.

b. The Stoikov Report, a statistical study of court employee demographics and
emplovment decisions in 1994 and 1995, reflects that. while situations vary as between
courts. women and minorities are not underrepresented in the Second Circuit workforce
overall, although women were somewhat underrepresented in promotions and terminations of
minorities were greater than expected). Additionally, although there was substantial diversity
overall, women and minorities generally do not hold the senjor management positions.

c. The overall represemélion of both women and minorities exceeds their percentages "
in the circuil’s population as a whole.

d. A survey of employees revealed that: (a) substantial numbers of minorities --
about 33% of minority women and 23% of minority men -- believe that slurs, jokes, and
negative comments about race, ethnicity, and gender are at least a moderate problem in this
circuit: (b) about 30% of the employees are unaware of any EEO policies, and 40% are
unaware of procedures to deal with harassment; (c) fear of retaliation irhibits harassment
reporting; and (d) most employees, including a majority of white employees, believe that
diversity training is needed.

e. Written personnel policies covering equal employment opportunity practices, anti-
harassment policy, disciplinary action, hiring, recruitment, performance evaluation, and
complaint procedures are an csseewﬂ%ation for a non-discriminatory workplace.
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f. There are no standard policies covering personnel matters, equal employment
issues, or complaint procedures. While such policies exist to some degree in some courts.
they are not present circuit-wide. and such policies as do exist are not being effectively

communicated.

Recommendauons:

1. The courts of the Second Circuit should implement the Judiciary Model Equal
Employment Opportunity Plan.

2. Courts should direct employing units 1o use outreach sources, such as publications an.
organizations, in hiring so as to facilitate the recruitment of women and minorities.

3. The various employment policies, practices. procedures and manuals should be as

uniform as possible throughout the circuit.

4. Courts should adopt or update anti-harassment policies and procedures. The policies
and procedures should cover sexuval harassment. as well as harassment based on race.
religion, national origin, gender, and sexual crientation,'"! and should be coordinated with
the units’ equal employment opportunity ptans and with grnievance polices and procedures.

5. Courts shouid publicize anti-harassment complaint procedures so that they. are
accessible and easily used. Because EEO coordinators are the managers responsible for
implementing non-discrimination polictes within each employing unit, they should be
thoroughly trained as to anti-discrimination policy. EEO coordinators be directed 10

document all bias-related complaints received.
' 4

6. For those employment units that are not doing so, the courts should take steps o !
ensure that programs are established for employees to be made aware of the perceptions and
observations of biased conduct and ways to remedy such problems utilizing such educational
materials on this subject as are available at the Federal Judicial Center.

'1Biased treatment on the basis of sexual orientation is not within the mandate of the
Task Force Study. However, the Task Force has received a report composed by the Lesbian
and Gay Law Association ("l.eGal") on the extent to which lawyers observe, experience, or
perceive biased treatment on the basis of sexual orientation. LeGal sent surveys to 500 of i«
members and received 25 responses; some respondents indicated that they had experienced ‘or
observed biased treatment on the basis of sexual orientation. The Task Force is of the view
that biased treatment based upon any prejudicial stereotyping. including sexual orientation. is

impermissible.
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7. Courts should distribute complete personnel manuals. including court policy on
diversity and harassment, to all new hires. Any modifications to the manual should be

distributed promptly to all employees.

8. Courts should create, review, coordinate. and. where appropriate, standardize their -
leave policies, including the following: (a) annual leave policy; (b) sick leave policy; (c)
disability policy (including maternity); (d) child care leave of absence (maternity/paternity
leaves not based on disability; (e) Federal Employee Family Friendly Leave Act; (f) Family
and Medical Leave Act; (g) unpaid leave; (h) religious holiday policy; (i) other leaves: )
part-time/flex-time availability; and (k) child care support programs (e.g., emergency care),

9. Courts should develop, review, and, where appropriate, standardize corrective action
polices and procedures. The EEQ coordinator should receive a copy of every adverse or

cortective employment action.

10. Courts should review the analysis of workforce demographics contained in the Stoikov
Repont. Such review will permit each employing unit to determine whether there are
statistical indicators of possible bias or disparate treatment and. if s0. to determine whether

correcuve action is warranted.

11 A study should be conducted of the diversity and hiring practices of the workforce of
the circuit’s Court Security Officers.

12. A commitiee comprised of a representative from each court should be formed to
implement the foregoing recommendations and promulgate common policies and practices

where possible.

D. Litieants

From the data discussed in Chapter Seven, the Task Force reaches the follo“,ving
conclusions:

a. While the circuit’s interpretation services are generally excellent given the array of
languages for which interpretation is sought and the frequency with which interpretation is
required, some language requirements, particularly in lesser populated areas, are not being

met.

b. The interpretation services provided in civil cases initiated by private parties need
study.

c. Assistance o pro se litigants while adequately scrving the needs of these litigants
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in general varies in kind and degree among the courts within the circuit, and a better
exchange of information between courts is needed.

d. The Committees have advanced the concern, based largely from lawyers, that

some judges disfavor employ:nent discrimination cases and therefore might be treating -« .. -

litigants in those cases less than evenhandedly. We view the existence of such a concern as
WOITISOME .

Recommendations:
1. Courts should promote the use of certified interpreters to the extent possible.
2. A circuit-wide employee should be given the responsibility of responding to requests

for interpreters for unusual languages in the rural districts.

3 To minimize the differences in the level and quatity of service provided to pro se

liticants between the several pro se offices in the circuit, courts should direct that pro se
offices share their educational information. including any pro se insiructional materials,
pamphlets, and sample forms.

4. Courts should appoint pro bono counsel to qualifying pro se litigants, where
appropriate and permissible under law, to assist pro se litigants with claims of likely merit.

5. The Judicial Council, in an effort to eliminate gender, race, and ethnic bias in the
courts of this circuit, should continue to study biased treaument. including an investigation of
the treatment of litigants in employment discrimination cases.

6. Courts should note the concern on the part of some that employment discrimination

cases are disfavored by judges and take care that litigants in those cases are treated fairly.
Judges should avoid remarks or visible reactions that might create the impression of bias.

E. The Jurors
Based on the data from Chapter Eight, the Task Force reaches the following

conclusions:

a. The representativeness of jury pools on the basis of gender. race, and ethnicity is
a matter that warrants constant vigilance and mounitoring.

b. In some courts, the representation of women and minorities in jury pools is
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somewhat betow what would be expected.

c. A significant number of jurors who served believe whether rightly or wrongly that
their gender and, to a lesser exient, their race affected their selection to be jurors.

d. The nature and scope of jury voir dire can alter the perception that jury selection
is in part based on gender, racial, or ethnic stereotyping.

e. Jurors are not treated inappropriately based on gender, race, or ethnicity.

Recommendations:

1. Each court should be vigilant and closely monitor the representativeness of its jury
pool (with a view to the prevention and early elimination of problems).

2. Courts in which representation of groups based on gender, race, or ethnicity s
deficient shonld determine the cause or causes and take appropriate remedial action.

3. Courts should consider whether to alter voir dire practices to reduce the degree of

stereotyping in jury selection based on gender, race. or ethnicity, but the decision as to how
to conduct voir dire should remain with the courts and with individual judges.

. Complaints

Based on the data from Chapter Nine, the Task Force reaches the following

conclusions:

a. Many persons do not file complaints against judges notwithstanding the existence
of a possible basis for such a complaint because they believe the incident too trivial, fear
adverse repercussions from filing a complaint, consider it futile, or are unaware of the

complaint procedure.

b. Complaints regarding lawyer misconduct may be made to grievance committees of
the circuit's courts, except in the Northern and Western Districts of New York and the

District of Vermont, in addition to state grievance mechanisms.

¢. The authority and procedures of grievance committees, in the districts that have
them, are varied. There is little general knowledge by the public and the bar as to the
existence of these grievance commiitees and how they function.
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