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To: Mike O’Connor V—TN/\;L

From: Sonia Sotomayor Av @ /[X

Date: April 15, 1997

Enclosed are the final versions of the following:

- Personal Data Questionnaire
- Addendum to Personal Data Questionnaire

- SF 86

- Supplement to SF 86
- Tax Check Waiver

- Fingerprint card

- FBI form

Please let me know when the forms are distributed. Thank you once again for all your
help.
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s p \ Data Ouestionnai
PER TA RE

Full name and social security number.

SONIA SOTOMAYOR

[ oe |

Office and home address, zip codes, telephone numbers and area codes. (Name of law
firm, if associated.)

HOME ADDRESS BUSINESS ADDRESS ¢r s

U. S. Courthouse
: : o 500 Pearl Street, Room 1340
* o (bX8) L : New York, New York 10007
v ' (212) 805-0250/51

Date and place of birth.

June 25, 1954
New York, New York

Are you a naturalized citizen? If so, give date and place of naturalization.

Ne.
Family status.
a. Are you married? If so, state the date of marriage and spouse’s full name

including maiden name if applicable.

I am not married but am engaged to be married in the late Summer/Fall
1997 to Peter Joseph White.

b. Have you ever been divorced? If so, give particulars, including the date, the name
of the moving party, the number of the case, the court, and the grounds?

Yes, I was divorced in an action based upon a separation agreement. Sonia
Sotomayor de Noonan v, Kevin Edward Noonan, Supreme Court of the
County of Kings, Index No. 20872/83.

My birth name was Sonia Maria Setomayor. During my marriage from
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Sotomavor Personal Data Questionnaire

August 1976 to October 1983, I used the following variations of my married
name: Sonia Sotomayor de Noonan, Sonia Maria Sotomayor de Noonan, and
Sonia Noonan. In my divorce decree, I reassumed my maiden name without
a middle name.

C. Names of your children, with age, address and present occupation of each.
None.
6. Have you had any military service? If so, give dates, branch of service, rank or rate,

serial number, present status, and type of discharge, if applicable.
No.

7. List each college and law school you attended, including dates of attendance, the degrees
awarded and, if you left any institution without receiving a degree, the reason for leaving.

Dates
School Location Degree Attended Graduation
Princeton Princeton, A.B., Summa 1972 - 1976 June 1976
New Jersey @ Cum Laude
Yale Law School New Haven, J.D. 1976 - 1979 June 1979
Connecticut
8. List all courts in which you have been admitted to practice, with dates of admission.
Give the same information for administrative bodies which require special admission to

practice.
United States District Court, Eastern District of New York, March 30, 1984.
United States District Court, Southern District of New York, March 27, 1984.
New York, First Department, April 7, 1980.

9. Describe chronologically your law practice and experience after your graduation from
law school and until you became a judge, including:

a. whether you served as clerk to a judge, and if so, the name of the judge, the court,
and the dates of the period you were a clerk.



ADODOLOHd AdVEHA I T NOLNI T

Sotomayor Personal Data Questionnaire

b. Whether you practiced alone, and if so, the addresses and dates.

C. the dates, names and addresses of law firms or offices, companies or
governmental agencies with which you have been connected, the nature of your
connection with each, and the names addresses and current telephone numbers for
individuals who have direct personal knowledge about your work at such law
firm, company or government agency.

d. any other relevant particulars.
Dates of Employments
Name of Firm Name of Employment (or activity while
or Employer Address Supervisor (Month & Year) unemployed)
U.S. Courts 500 Pearl Street  N/A 10/92 to Present District Court Judge
Room 1340 Southern District of
New York, NY New York
10007
Pavia & Harcourt 600 Madison Ave. Managing 1/88 to 10/92 Partner
New York, NY Partner, 4/84 to 12/87 Associate
10022 George M. Pavia,

Sr. Litigator,
David A. Botwinik
(212) 980-3500

New York County 1 Hogan Place Last Bureau 8/79 to 3/84 Assistant District
New York, NY Chief: Warren A. Attorney in Trial
10013 Murray Bureau 50
(212) 335-9156
First Chief:
John Fried

Andersen, Kill, Olick, P.C.
1251 Avenue of the Americas
New York, New York 10020
(212) 278-1768

Sotomayor & Associates 10 3rd Street N/A 1983-1986 Counseling and
Brooklyn, NY consulting work for
11231 family and friends
10. a What has been the general character of your practice, dividing it into periods with

dates, if its character has changed over the years?

b. Describe your typical clients, and mention the areas, if any, in which you have
specialized.
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From April 1984 until I was appointed a judge in October 1992, I was a
general civil litigator at Pavia & Harcourt. My work involved commercial
issues, including, but not limited to, the areas of real estate, employment,
banking, contract, distribution and agency law. My practice had significant
concentration in intellectual property law including trademark, copyright
and unfair competition. I also worked in the areas of automobile franchise
law, and export commodity trading law under the North American Export
Grain Association Contract.

My typical clients were significant European companies deing business in the
United States and internationally.

From August 1979 to March 1984, as a state prosecutor, my cases typically
involved “street crimes”, i.¢., murders, assaults, robberies, etc. I also
investigated and prosecuted matters involving child pornography, child
abuse, police misconduct, and bank fraud. I further prepared the responsive
papers for five criminal appeals, two of which I argued and all of which
resulted in affirmances of the convictions.

Did you appear in court regularly, occasionally or not at all? If the frequency of
your appearances in court has varied during this period, describe each such
variance, giving the dates thereof. ' '

While in private practice as a litigator, I had a largely federal practice, and I
appeared regularly in federal court.

While a prosecutor, I had an exclusively state court, criminal practice, and I
appeared in state courts of records every day.

What percentage of these appearances was in

1. Federal courts - approximately 70%
while in private practice.

2. State courts of record - approximately 20%
while in private practice;
100% while a prosccutor.

3. Other courts - approximately 10%
while in private practice.
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What percentage of your litigation was
1. Civil - 99% while in private practice.

2. Criminal - 1% while in private practice and
100% while a prosecutor.

State the number of cases you tried to verdict or judgment (rather than settled) in
courts of record, indicating whether you were sole counsel, chief counsel, or
associate counsel.

In private practice, I tried one civil case in federal court to a bench verdict. 1
tried over fifteen arbitrations to award, almost all as chief hearing counsel
with the exception of two in which I served as co-counsel.

As a prosecutor, I tried over twenty-two criminal cases to verdict, of which
about nineteen were jury trials. In two cases, I was chief counsel and in

another, co-counsel. In all other cases, I was sole counsel.

What percentage of these trials were

1. Jury
2. Non-jury
See answer (d) supra.

Describe ten of the most significant litigated matters which you personally
handled and give citations, if the cases were reported. Give a capsule summary of
the substances of each case, and a succinct statement of what you believe to be the
particular significance of the case. Identify the party or parties whom you
represented; describe in detail the nature of your participation in the litigation and
the final disposition of the case. Also state as to each case, (1) the dates of the
trial period or periods, (2) the name of the court and the judge before whom the
case was tried, and (3) the individual name, address and telephone numbers of co-
counsel and of counsel for each of the other parties.

I list the ten litigated matters in reverse chronological order. The Attached
Addendum contains the requested additional information.
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1. Fratelli Lozza (USA) v. Lozza (USA) & Lozza Spa.

2. Ferrari of Sacramento, Ine, v. Ferrari North America.

3. In re: Van Ness Auto Plaza, Inc., a California Corporation, d/b/a Auto

Plaza Lincoln Mercury, Auto Plaza Porsche and Aute Plaza Ferrari,

4. Fendi S.a.s. di Paola Fendi e Sorelle v. Burlington Coat Factory

Warehouse Corp., et al,

5. Fendi S.a.s. di Paola Fendi e Sorelle v. Cosmetic World, L.td., Loradan

Imports, Inc., Linea Prima, Inc. a/k/a Lina Garbo Shoes, Daniel Bensoul,
Michael Bensoul a/k/a Nathan Bendel, Pacla Vincelli and Mario Vincelli.

6. Republic_of the Philippines v. New York Land Co., el al., and Security
Pacific Mortgage and Real Estate Service, Inc. v. Canadian Land _

Co,, et al.

7. Miserocchi & C., S.p.A. v. Alfred C. Toepfer International, G.m.b.H.

8. The People of the State of New York v. Clemente D*Alessio and Scott
Hyman.

9. The People of the State of New York v. Richard Maddicks.

10. The People of the State of New York V. Manny Morales aka Joey
Hernandez, Joseph Pacheco, and Eduardo Pacheco.

If you believe the responses 11 (a) through 11 (f) do not reflect your experience,
please describe any experience which you consider the equivalent of trial

experience.

In private practice, the majority of my work involved discovery and pre-trial
procecdings for cases which were typically settled before trial, often without
any substantive appearance before a judge. I nevertheless conducted a
number of preliminary injunction hearings in trademark and copyright
cases, and post-motion hearings before magistrate judges on a variety of
issues. These hearings, as well as the over fifteen arbitrations in which I
participated, required the examination of witnesses and argument similar to
that experienced at trial.
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State the judicial office you now hold, and the judicial offices you have previously held,
giving dates and the details, including the courts involved, whether elected or appointed,
periods of service, and a description of the jurisdiction of éach of such courts with any
limitations upon the jurisdiction of each.

Appointed by President George W. Bush as a United District Court Judge
for the Southern District of New York. 1 commenced service on October 2,
1992. '

Attach ten of the most significant opinions you have written and give the citations if the
opinions were reported, as well as citations to any appellate review of such opinions. As
to each case for which an opinion is submitted, state the name, address and telephone
number of counsel for each party.

1 list the Opinions, and citations, in reverse chronological order. The
Attached Addendum contains copies of the Opinions and the information
requested for counsel appearing in each action.

1. United States v. The Spy Factory, 951 F. Supp. 450 (S.D.N.Y. 1997).

2. Krueger Int’l v. Nightingale, Inc., 915 F. Supp. 595 (S.D.N.Y. 1996).

3. United States v. Lech, 895 F. Supp. 586 (S.D.N.Y. 1995).

4. Silverman v. Major League Baseball Playver Relations Committee,
880 F. Supp. 246 (S.D.N.Y.), aff’d, 67 F.3d 1054 (2d Cir. 1995).

5. Refac Int’l, Ltd. V. Lotus Development Corp., 887 F. Supp. 539 (S.D.N.Y.
1995), aff’d, 81 F.3d 1576 (Fed. Cir. 1996).

6. Azurite Corp., Litd. v Amster & Co., 844 F, Supp. 929 (S.D.N.Y. 1994),
aff’d, 52 F.3d 15 (2d. Cir. 1995).

7. United States v. Hendrickson, 26 F.3d 321 (2d Cir. 1994) (sitting by
designation).

8. Campos_y. Coughlin, 854 F. Supp. 194 (8.D.N.Y. 1994).

9. Flamer v. City of White Plains, 841 F. Supp. 1365 (S.D.N.Y. 1993).
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10. In re: Arbitration between Coastal Shipping Ltd. and Southern Petroleum
Tankers, Ltd., 812 F. Supp. 396 (S.D.N.Y. 1993).

14.  Have you ever held public office other than a judicial office? If s0, give details, including
the office involved, whether elected or appointed, and the length of your service, giving

dates.

Appointed by Mayor Edward Koch, Member of the Board of Directors, New
York City Campaign Finance Board, 1988 to 1992.
Appointed by Governor Mario Cuomo, Member of the Board of Directors,
State of New York Mortgage Agency, 1987 to 1992.
Assistant District Attorney, New York County District Attorney’s Office,
August 1979 to March 1984,

15.  Have you ever been an unsuccessful candidate for elective judicial, or other public office?

If so, give details, including dates.
No.

16. Have you ever been engaged in any occupation, business or profession other than the
practice of law or holding judicial or other public office? If so, give details, including
dates.

No, except advising and consulting family and friends as Sotomayor &
Associates from 1983 to 1986.

17.  Are you now an officer or director or otherwise engaged in the management of any
business enterprise?

No.

a. If so, give details, including the name of the enterprise, the nature of the business,
the title or other description of your position, the nature of your duties and the
term of your service.

N/A.

b. Is it your intention to resign such positions and withdraw from any participation
in the management of any such enterprises if you are nominated and confirmed?
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If not, give reasons.
N/A.

Have you ever been arrested, charged or held by federal, state, or other law enforcement
authorities for violation of any federal law or regulation, state law or regulation, county or
municipal law, regulation or ordinance? If so, give details. Do not include traffic
violations for which a fine of $100.00 or less was imposed.

No.

Have you, to your knowledge, ever been under federal, state or local investigation for
possible violation of a criminal statute? If so, give particulars.

No.

Has a tax lien or other collection procedure ever been instituted against you by federal,
state or local authorities? If so, give particulars.

No.
a. Have you ever been sued by a client or a party? If so, give particulars.

I have been sued in my judicial capacity in a case captioned Clarence Walton
v. Sonia Setomayor, United States District Court, Southern District of New
York, 95 Civ. 7918 (JSM). Mr. Walton was an employee discharged by the
Post Office because of a disability. He brought numerous law suits
challenging various aspects of his discharge. I dismissed one of these actions
for lack of subject matter jurisdiction and Mr. Walton sued me, as well as
other judges of this Court who had handled his other litigations, alleging that
we had acted improperly. This action was dismissed as without merit by the
Hon. John S. Martin, Jr. in an Order dated September 11, 1996.

A pro se defendant in an action brought against him by the SEC captioned
SEC v. Softpoint, United States District Court, Southern District of New
York, 95 Civ. 2951 (SS), has alleged that I acted without jurisdiction in
entering a default judgment against him. 1 was served with 2 “Complaint”
purportedly filed in the Superior Court, Washoe County, Nevada. The
Department of Justice has represented me in this matter and has advised me
that no such court cxists and that its review of records in Nevada show no
filings against me.
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The following are legal actions filed against my [aw firm for alleged
malpractice that occurred during the time I was a partner. 1 was not
invelved in any of the work that gave rise to the complaints. In New York, a
complaint can be served without filing it in court. Many of the actions
deseribed below do not have index numbers because they were never filed.

A) Stanley West, M.D. v. Pavia and Harcourt, Supreme Court of the
County of New York, Index No. 30139/91. Served October 31, 1991.
Pavia and Harcourt prepared a shareholder’s agreement for
investors in a restaurant corporation. The firm also represented the
subject restaurant corporation in corporate matters. The restaurant
failed. Despite written advice by the firm to plaintiff that he should
have independent counsel review the shareholder’s agreement,
plaintiff, the corporation’s chief executive officer, sued the firm
alleging the firm had acted under a conflict of interest in preparing
the shareholder’s agreement. Plaintiff seeks to recover his lost
investment. This action is still pending.

B) First American Title Insurance Company_of New York v. Pavia

and Harcourt, Summons and Complaint served on Pavia and
Harcourt on August 10, 1990. The action involved a claim that a
client of the firm provided materially false information to secure title
insurance in a real estate transaction. The claims against the firm
were withdrawn before any court filing when the firm demonstrated
to plaintiff’s satisfaction that it had no knowledge of the alleged
misrepresentations in its client’s application.

C) Salvati v. 7 Grammercy Park et al., Supreme Court of the County
of New York. Summons with Notice served on June 3, 1988. The

Summons named a partner of the firm but not the firm. The
Summons described the nature of the action as “Breach of Contract,
Breach of Fiduciary Obligation, Misrepresentation”. Plaintiff, an
investor with a Pavia and Harcourt client, sought the return of his
investment in a limited partnership, instead of title to an apartment in
the real estate transaction in which he had invested. The matter
settled with the estate of the Pavia and Harcourt client and the case
was dismissed before any Complaint was filed.

D) Ros-Ela Rea[g Associates v. Pavia and Harcoprt, Edgar A.

Harcourt and George Pavia, Supreme Court of the County of New
York, Index No. 06877/89. Summons and Complaint served on

10
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August 28, 1987. This action, and the events upon which liability were
premised, occurred before I became a partner of the firm. The case
settled, however, while I was a partner. The plaintiff alleged that
Pavia and Harcourt was negligent in preparing a lease agreement by
failing to protect the trademark rights of plaintiff’s successor-in-
interest.

In 1983, I sued for divorce based upon a separation agreement. Sonia
Sotomayor de Noonan v. Kevin Edward Noonan, Supreme Court of Kings
County, Index No. 20872/83.

In 1982, I was sued by a plaintiff, whom I had prosecuted in a state criminal
proceeding, for alleged violations of his civil rights under §1983. The case
against me was dismissed for failure to state a cause of action. Willie Jones
Robinson v. Justice Alfred Kleiman, et al., United States District Court,
Southern District of New York, 82 Civ. 1421 (CBM).

b. Describe any claim or lawsuit which alleged an act or omission by you as a
lawyer. :

None that I recall.

c. Have you ever been sanctioned pursuant to Rule 11 or pursuant to any other
federal, state or local rule?

No.

Have you ever been a party or otherwise involved in any other legal proceedings? If so,
give the particulars. Do not list proceedings in which you were merely a guardian ad
litem or stakeholder. Include all legal proceedings in which you were a party in interest,
a material witness, were named as a co-conspirator or a co-respondent, and any grand
jury instigation in which you figured as a subject, or in which you appeared as a witness.

See divorce proceeding described in Response 5 hereof.

See also actions described in Response 21(a) hereof.
Have you ever been disciplined or cited for a breach of ethics or unprofessional conduct
by, or been the subject of a complaint to, any court, administrative agency, bar

association, disciplinary committee, or other professional group? If so, give the
particulars.

11
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See Response 21 (a} hereof.

In November of 1994 a complaint of alleged misconduct was filed against me
with the Judicial Council of the Second Circuit, Docket No. 94-8562. The
complainant was a litigant in a class action law suit which was settled. The
complainant maintained that I had caused an undue delay in the production
of a transcript of a proceeding before me by my refusal to permit a court
reporter to release the transcript untii I had reviewed it. Complainant also
alleged there was a delay in my releasing the unedited transcrip¢ to him. In
an Order dated December 30, 1994 dismissing the complaint, The Chief
Judge of the Circuit, Jon O. Newman, found no basis for the allegations that
I had either unduly delayed the release of the edited or unedited transcripts
or that I had acted improperly in making two corrections to the transeript.

With respect to your judicial service,

a.

Have you participated in any proceeding in which you had a stock or other
financial interest in one of the parties or in the matter in controversy? If so, give
particulars.

No.

Is there a rule or custom in your court as to judges sitting on such cases? If so,
state the rule or custom and whether or not you have complied with it.

Yes. We comply with the Rules of Judicial Conduct.
Have you to the best of your knowledge and belief complied with applicable
statutes and Canons of the American Bar Association relative to such matters as

were in force and applicable at the time? If not, give particulars.

Yes.

Have you ever received compensation from outside sources for services rendered
(other than fees or expenses for lectures or teaching)? If so, give particulars.

No.
What is the present state of your health?

My health is good. Please note, I am a juvenile diabetic (insulin dependent

12
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since age 7). My condition is permanent and subject to continuing treatment.
It does not impair my work or personal life.

c. Do you have a hearing or vision impairment or any other disability which might
- affect your ability to perform the duties of a trial judge or appellate judge? If so,
please describe the disability and how your disability could be accommodated to

allow you to perform the duties of a trial or appellate judge.

See (a) supra. I also wear glasses.
d.  When did you have your most recent general physical examination?
January 1997.

e. Are you currently under treatment for an illness or physical condition? If so, give details.

Diabetes -- see (c¢) supra.

i3
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f. Have you ever been treated for or had any problem with alcoholism or any related
condition associated with consumption of alcoholic beverages or any other form
of drug addiction or dependency? If so, give details.

No.

g Have you ever been treated for or suffered from any form of mental illness? If so,
give details.

No.

Furnish at least five examples of legal articles, books, briefs, or other legal writings
which reflect your personal work. If briefs are submitted, indicate the degree to which
they represent your personal work. If there are reported opinions relevant to a submitted
brief, give the citation to or a copy of any relevant appellate opinion.

In response to Question 13, supra, I provided ten examples of my Opinions
on complex and significant legal issues. In response to this question, I
include two published works and three additional Opinions representative of
my work on interesting issues of law. Law clerks assist me in the research
and drafting of my Opinions, and my published works have been edited and
cite-checked by my co-author, staff editor, or both. I consider my Opinions
and published works, with the exception of the Suffolk Law Journal article,
which was researched and written collaboratively with my co-author, to
reflect my personal work. '

1) Sonia Sotomayor & Nicole Gordon, Returning Majesty to the Law and
Politics: A Modern Approach, 30 Suffolk U. L. Rev. 35 (1997).

2) Note, Statehood and the Equal Footing Doctrine: The Case for Puerto
Rican Seabed Rights, 88 Yale L.J. 825 (1979).

3) Castle Rock Entertainment v. Carol Publ’g Group, Inc., -- F. Supp. -,
1997 WL 86039 (S.D.N.Y. 1997).

4) Haybeck v. Prodigy Serv. Co., 944 F. Supp. 326 (S.D.N.Y. 1996).

5) Fisher Scientific Co. v. City of New York, 812 F. Supp. 22 (S.D.N.Y. 1993). .

14
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27. a List all bar associations and professional societies of which you are a member and
give the titles and dates of any offices which you have held in such groups.

Honorary Member, Public Service Committee, Federal Bar Council, 1994 to
present.

Puerto Rican Bar Association, 1994 to present.
Hispanic National Bar Association, 1992 to present.
American Bar Association, 1980 to present.
b. List also chairmanships of any committees in bar associations and professional
societies, and memberships on any committee which you believe to be of

particular significance (e.g., Judicial selection committee, committee of censors,
grievance committee).

The Hispanic National Bar Association has just started a Judges Committee
of which I have become a member.

c. Describe also your participation, if any, on judicial committees, in judicial
conferences, and in sitting, by designation, as a temporary member of the court
which reviews decisions of your court.

Pro Se Committee of the S.D.N.Y., 1996 to present.
Budget Committee of the S.D.N.Y., 1996 to present.

Second Circuit Task Force on Gender, Racial & Ethnic Fairness, 1993 to
present.

Committee on Rules of Practice and Procedure of the S.D.N.Y., 1993 to
present.

Grievance Committee of the Southern District of New York (“S.D.N.Y”),
1992 to present.

I sat by designation on the Second Circuit Court of Appeals on December 4,
1992,

28. List all organizations other than bar associations or professional associations or

15
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professional societies of which you are or have been a member, including civic,
charitable, educational, social and fraternal organizations.

Board of Directors, New York City Campaign Finance Board, 1988 to 1992.
Board of Directors, State of New York Mortgage Agency, 1987 to 1992.

Board of Directors, Puerto Rican Legal Defense and Education Fund, 1980 to
1992.

Member, State Advisory Panel for Inter-Group Relations, 1990 to 1991.

Member, Selection Committee for the Stanley D. Heckman Educational
Trust, 1988.

Board of Directors, Maternity Center Association, 1985 to 1986.

29. List any honors, prizes, awards or other forms of recognition which you have received
(including any indication of academic distinctions in college or law school) other than
those mentioned in answers to the foregoing questions.

Secretary of State of Puerto Rico
July 4, 1996
Award as Distinguished Woman in the Field of Jurisprudence

Latino American Law Student Association

of Hofstra University School of Law

March 15, 1996

Award in Recognition of Qutstanding Achievement
and Dedication to the Latino Community

District Attorney - New York County

January 17, 1995

Award For OQutstanding and Dedicated Service
To The People of New York County from
8-13-79 to 3-16-84

National Puerto Rican Coalition, Inc.

October 20, 1994
Lifetime Achievement Award

16
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National Conference of Puerto Rican Women

New York City Chapter

March 24, 1994

Certificate of Excellence in Grateful Recognition of

Outstanding Achievements and Contributions to the Community

Cardinal Spellman High School
Honors Night 1993
Excellence with a Heart Medal

Hispanic National Bar Association Law Student Division
September 25, 1993
Lifetime Achievement Award

Hispanic National Bar Association

September 24, 1993

Award For Commitment to the Preservation of Civil
and Constitutional Rights for all Americans

Bronx Community College

of the City University of New York

Paralegal Studies June 17, 1993

Human Rights Award for Service to Humanity

John Jay College of Criminal Justice
May 27, 1993
Claude E. Hawley Medal for Scholarship and Service

The Puerto Rican Bar Association, Inc.

1993
Emilio Nunez Award For Judicial Service

Yale Law School:
Editor, Yale Law Journal

Managing Editor, Yale Studies in World Public Order
Semi-finalist, Barristers Union
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Princeton University:

Summa cum laude

Member of Phi Beta Kappa

Co-winner of the M. Taylor Pyne Senior Honor Prize
Honorable Mention: Senior Thesis, Latin American Studies.

30.  Describe any pro bono or community service activities in which you have engaged.

Response 28 lists my pro bono and community service activities before
becoming a judge. The Code of Judicial Conduct limits my ability to provide
legal service to the disadvantaged. While a judge, I nevertheless contribute
my time as permitted by law to bar and law school activities. I have served
as an honorary member of the Public Service Committee of the Federal Bar
Council. I also serve on the selection committees for the Root-

Tilden-Snow Scholarship granted to selected New York University Law
School students interested in public service and the Kirkland Ellis New York
Public Service Fellowship granted to a Columbia Law School graduate to
support a year’s work in public service. I serve on moot court panels and in
trial advocacy courses at local law schools; I have also spoken at bar
association functions on a variety of issues including judicial clerkships for
minority students and women in the law. Finally, I have lectured about trial
advocacy skills at the Office of the Attorney General for the State of New

York.

31. State any other information which may reflect positively or adversely on you, or which
you believe should be disclosed in connection with consideration of you for nomination

for the Federal Judiciary.

My family, like many first generation immigrant families from Puerto Rico
to New York, had no college graduates. My mother, until I reached high
school, was a practical nurse. My father, who died when I was nine years old
and spoke virtually no English, was a factory worker with a third grade
education. No role models from the legal profession populated the Bronx
housing projects that were my home,

1 am, in part, a product of modern media. At age 8, I was inspired to become
a lawyer, and later an Assistant District Attorney in New York County, by a
prosecutor portrayed in the Perry Mason television program. Despite his
repeated “losses” to Perry Mason, the television prosecutor once explained
that his job was always satisfying because he saw justice done both when a

18
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guilty person was convicted and an innocent person was exonerated. 1
became a judge to do justice by applying the law in this even-handed fashion.

Both because of my work as a prosecutor and because of my upbringing in
the Bronx, I know about the suffering of victims and the enormous costs to
society of criminal behavior. I also know about the sadness families
experience in secing their relatives succumb to the lure of drugs and other
criminal behavior. Because of my professional work and activities in both the
public and private sectors, I also know about the needs of government, of big
and small businesses, and of individuals in our society.

Many parties before me have expressed gratitude for my simply having
recognized and understood the bases of their frustrations, even when I have
ruled against them. Because of the limitations of the law, no judge can rule
in a way that satisfies all parties. I am grateful that my diverse life
experiences, however, have given me the ability to understand the varying
perspectives of the parties before me.

Each year I have served as a district court judge, I have grown to appreciate
more the complex needs of our society. If appointed as a circuit court judge,

I hope to articulate my decisions always respectful of the law and its
limitations, and always mindful of the many and varied interests, institutions,

and people affected by those rulings.

SIGNATURE 4

y/i5/97

Date

19



AdOTOLOHA Addvdgdl Tl NOLNIT T

Sotomayor Personal Data Questionnaire

AMERICAN BAR ASSOCIATION
STANDING COMMITTEE ON FEDERAL JUDICIARY

WAIVER OF CONFIDENTIALITY

I hereby waive the privilege of confidentiality with respect to any information which
concerns me, including any complaints erased by law, and is known to, recorded wi_th, on file
with or in the possession of any governmental, judicial, disciplinary, investigative or other
official agency, Board of Bar Overseers,* or any educational institution, or employer, and I
hereby authorize a representative of the American Bar Association Standing Committee on

Federal Judiciary to request and to receive any such information.

e B

SON’K SOTOMAYOR ~

4;//5/ 97

DATE

* Please insert the name of the appropriate state or federal authority, e.g. Board of Bar
Overseers, Commission on Judicial Conduct, etc.

** Please type or print name under signature line

20
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ADDENDUM TO PERSONAL

DATA QUESTIONNAIRE
QUESTION 11 F:

Al
Case Eameﬁ Fratelli Lozza (USA) Inc. v. Lozza (USA) & Lozza SpA
Court: United States District Court, Southern District of New York
ndex No.: 90 Civ. 4170
Judge: " Then District Court Judge Fred . Parker (sitting by designation)
Federal Building
1t Elmwood Avenue
P.O. Box 392
Burlington, Vermont 05402
(802) 951-6401
Date of Tria): March 16, 1992
Adversaries: Charles E. Temko
Temko & Temko
19 West 44th Street
New York, New York 10036 .

(212) 840-2178

Case Description: I represented the defendants Lozza (USA) and Lozza SpA in this
trademark infringement, trademark abandonment, unfair competition,

breach of contract, and rescission action. The plaintiff, a corporation
owned and operated by a former shareholder of the defendant
corporations, claimed the defendants had breached an agreement with the
plaintiff for the trademark use of “Lozza” in the United States, had
abandoned use of their marks in the United States, and had infringed
certain of the plaintiff’s trademarks. I conducted the trial for the
defendants, and secured a dismissal of all of the plaintiff's claims. The
Court also issued an injunction against the plaintiff’s use of the
defendants’ marks, and of false and misleading terms in its advertising.

Findings of Fact, Conclusions of Law and Order reported at 789 F. Supp.

625 (S.D.N.Y. 1992).
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A2,
Administrative
Case Name: Ferrari of Sacramento, Inc. v. Ferrari North America
ency: State of California New Motor Vehicle Board
(Appeared pro hac vice) '
Protest No,: PR-973-88

Administrative

Law Judges: Marilyn Wong
c¢/o New Motor Vehicle Board

1507 21st Street, Room 330
Sacramento, California 95814
(916) 445-1888

Robert S. Kendell (retired)
Contact: Michael Sabian

c/o New Motor Vehicle Board
1507 21st Street, Room 330
Sacramento, California 95814
(916) 445-1888

Dates of Hearing:  10/16/90, 10/17/90, 10/31/90, 11/1/90, and 11/2/90

Co-Counsel: Nicholas Browning, IlI, Esq.
Herzfeld & Rubin
1925 Century Park East, Suite 600
Los Angeles, California 90067-2783
(310) 553-0451

Adversaries: Jay-Allen Eisen
Jay-Allen Eisen Law Corporation
9A0 9th Street, Suite 1400
Sacramento, California 95814
(916) 444-6171 ,
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Donald M. Licker, Esq.

2443 Fair Oaks Boulevard
Room 340

Sacramento, California 95825
(916) 924-6600

Case Description:  In or about 1988, Ferrari North America (“Ferrari”) terminated the
plaintiff dealer. Thereafter, the dealer filed a timely protest of the
termination with the California New Motor Vehicle Board (the “Board™).
At a prehearing settlement conference, Ferrari and the dealer entered into a
Stipulated Settlement that permitted Ferrari to terminate the dealer,
without a hearing, if the dealer failed timely to cure specified obligations
under its franchise agreement with Ferrari. When the dealer breached the
terms of the Stipulated Settlement, Ferrari terminated the dealer, with the
Board’s approval and without a hearing. The dealer then secured a writ of
mandate from a California court directing the Board to hold an
administrative hearing. .

[ had primary responsibility for representing Ferrari at the administrative
hearing. The Board determined that 1) the dealer had violated the terms
of the Stipulated Settlement, 2) the violations constituted good cause for
Ferrari’s termination of the dealer under California’s Automobile
Franchise Law, and 3) the plaintiff's loss of its franchise was not an illegal
forfeiture under California law.

While the hearing before the Board proceeded after issuance of the
mandate, Ferrari also appealed the judgment on the writ, which judgment
was reversed on appeal in an unpublished opinion. The California Court
of Appeals, Third Appellate District, determined that enforcing the
Stipulated Settlement and terminating the dealer, without a hearing, did
not violate due process.

Although not listed as counsel for appellant’s briefs, I contributed
significantly to the drafting of the briefs. The appellate case was

captioned Ferrari of Sacramento, Inc., Respondent v, New Motor Vehicle

Board and Sam Jennings as Secretary, Appellants, and Ferrari North,

America, Real Party in Interest and Appellant; No. C008840 in the Court

of Appeals of the State of California in and for the 3rd Appellate District;
Sacramento Superior Court, Case No. 360734,
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Case Name:

ourt:

Case No.:
Judge:

Dates of Hearing:
Co-Counsel:

Adversaries:

Case Description:
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In re: Van Ness Auto Plaza, Inc,, a California Corporation, d/b/a Auto

aza Lincoln Mercury, Auto Plaza Porsche and Auto Plaza Ferrari

Debtors.

United States Bankruptcy Court, Northern District of Califoﬁﬁa

(Appeared pro bac vice)
3-89-03450-TC

Hon. Thomas E. Carlson

U.S. Bankruptcy Court Judge
235 Pine Street

San Francisco, California 94104
(415) 705-3200

1/22/90 and 3/19/90

Nicholas Browning, III, Esq.
Herzfeld & Rubin

1925 Century Park East, Suite 600
Los Angeles, California 90067-2783
(213) 553-0451

Henry Cohen, Esq.

Cohen and Jacobson

Attorneys for Debtor

577 Airport Blvd., Suite 230
Burlington, California 90067-2783

(415) 342-6601

William Kelly, Esq. (retired)
Home Tel. No. (415) 641-1544

I represented Ferrari North America (“Ferrari”), a franchisor of a bapkrupt
dealer, in hearings related to Ferrari’s opposition to the rejection of
customer contracts, assumption of the dealer’s franchise agreement, and
confirmation of the proposed sale of the dealer’s franchise. At the time,
Ferrari was introducing a limited production, and very valuable new car
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model to the marketplace. A rejection by the dealer of contracts for that
model would have frustrated the expectations of customers and subjected
Ferrari to potential muitiple claims. After a number of hearings, the
Bankruptcy Court ruled that the dealer could not reject the customer
contracts, although financially burdensome, and then assume the franchise
agreement with Ferrari. The case also involved alleged claims by the
dealer and customers that Ferrari had violated the California automobile
franchise, antitrust, and securities laws. The case settled with the sale of
the dealership and resolution of claims among the bankrupt dealer, the new
franchise buyer, Ferrari, and customers.

A4, - AS.

Case Descriptions: From 1985, my former firm represented Fendi S.a.s. di Paola Fendi ¢
Sorelle ("Fendi") in Fendi’s national anticounterfeiting work. Frances B.

Bernstein, a partner at Pavia & Harcourt (now deceased), and [ created
Fendi’s anticounterfeiting program. From 1988 unti! the time I left the
firm for the bench, I was the partner in charge of that program. I handled
almost all discovery work and substantive court appearances in cases
involving Fendi. This work implicated a broad range of trademark issues
inctuding, but not limited to, trademark and trade dress infringement, false
designation of origin, and unfair competition claims.

Approximately once every two months from 1989 to 1992, 1, for Fendi,
applied for provisional injunctive relief in district court to seize counterfeit
goods from street vendors or retail stores. These applications required
extensive submission of evidence documenting Fendi’s trademark rights,
its protection of its marks, the nature of the investigation against the
vendors, and Fendi’s right to ex parte injunctive relief. Generally, the
street vendors defaulted but others appeared and settled pro se. Two of
these cases filed in the Southemn District of New York were captioned Jane

Doe v. John Doe and Various ABC Companies, 89 Civ. 3122, presided

over by the Hon. Thomas P. Griesa (Tel. No. (212) 805-0210), and Fendi

S.a.s. Di Paola Fendi ¢ Sorelle v. Dapper Dan’s Boutique, 89 Civ. 0477,

presided over by the Hon. Miriam G. Cedarbaum (Tel. No. (212) 805-
0198).

The following two cases (A4 and A5) involved a trial and a damages
hearing on Fendi’s trademark claims against the defendants. In the first,
the Burlington case, Fendi alleged that defendants knowingly trafficked in
counterfeit goods and sought triple profits from the defendants and
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punitive damages. After extensive discovery, submission of a pre-trial
order and memorandum, and Fendi’s presentation of its expert at trial, the
case settled. I was sole counsel present at trial. In the Cosmetic World
case, the Court granted Fendi’s summary judgment motion on liability and
referred the matter to a magistrate judge for an inquest on damages. See
642 F. Supp. 1143 (S.D.N.Y. 1986). I conducted the contested hearing on
damages before the magistrate judge who recommended an award in
Fendi’s favor.

Ad.

Case Name: Fendi S.a.s. di Paola Fendi e Sorelle v. Burlington Coat Factory

arehouse Corp., et al.

Case No.: 86 Civ. 0671
ourt: United States District Court, Southern District of New York
Judge: Hon. Leonard B. Sand

U.S. District Judge

U.S. Courthouse

500 Pearl Street

New York, New York 10007
(212) 805-0244

Adversaries: Stacy J. Haigney, Esq.
Herbert S. Kasner, Esq. N
Attorneys for Burlington Coat Factory Warchouse and
Monroe G. Milstein
Burlington Coat Factory Warehouse, Corp.
263 West 38th Street
New York, New York 10018
(212) 221-0010

Dennis C. Kreiger, Esq.

Esanu, Katsky, Korins & Sieger

Attorneys for Firestone Mills, Inc. and Leo Freund
605 Third Avenue, 16th Floor

New York, New York 10158

(212) 953-6000
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Dates of Trial: 5/18/87 to 5/19/87
AS.
Case Name; Fendi S.a.s. di Paola Fendi e Sorelle v. Cosmetic World, Ltd., Loradan
Imports, Inc., Linea Prima, Inc. a/k/a Lina Garbo Shoes, Daniel
ensoul, Michael Bensoul a/k/a Nathan Bendel, Paolo Vincelli and

Mario Vineelli

Case No.: 85 Civ. 9666
Court: United States District Court, So_uthern District of New York
Judges: Hon. Leonard B. Sand

U.S. District Judge

U.S. Courthouse

500 Pearl Street

New York, New York 10007
(212) 805-0244

Hon. Joel J. Tyler

Magistrate Judge, U.S. District Court

Home address:

2 Primrose Avenue

Yonkers, New York 10710

Telephone unpublished .

Adversary: Stanley Yaker, Esq.
Attomey for Paolo Vincelli and Mario Vincelli
Former Address:
114 East 32nd Street
Suite 1104
New York, New York 10016
(212) 983-7241
Telephone not in service. I have been unable to locate Mr. Yaker,

No attorneys appeared for the remaining defendants, who settled pro se.

Date of Inquest
Hearing: 1/6/88
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Court:

Panel:

Co-Counsel:

ADODOLOHa Advega 1l NOLNT T

Sotomayor Addendum to Personal Data Questionnaire

Republic of the Philippines v. New York Land Co., et al. (the
"Philippines Case") and Security Pacific Mortgage and Real Estate

Service Inc. v. Canadian Land Company, et al. (the "Security Pacific

Case").

90-7322 and 90-7398

United States Court of Appeals for the Second Circuit

Hon. Thomas J. Meskiil

U.S. Circuit Judge

114 W. Main Street, Suite 204
New Britain, Connecticut 06051
(203) 224-2617 '

Hon. Lawrence J. Pierce
U.S. Circuit Judge

¢/o U.S. Courthouse

40 Foley Square

New York, New York 10007
(212) 791-0951

Hon. George C. Pratt

U.S. Circuit Judge

U.S. Courthouse

Uniondale Avenue
Hempstead Turnpike
Uniondale, New York 11553
(516) 485-6510

Roy L. Reardon, Esq. (455-2840)
David E. Massengill, Esq. (455-3555)
Simpson Thacher & Bartlett

425 Lexington Avenue

New York, New York 10017

(212) 455-2000
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Adversaries: Jeffrey J. Greenbaum, Esq.
James M. Hirschhorn, Esq.
Sills, Cummis, Zuckerman, Radin, Tischman, Epstein & Gross
Attorneys for the Republic of the Philippines
Legal Center
1 Riverfront Plaza
Newark, New Jersey 07102
(201) 643-7000

Date of Argument: 6/15/90 (Argued by Roy L. Reardon, Esq. of Simpson, Thacher & Bartlett)

AND
District Court
Case Name: Republic of the Philippines v. New York Land Co., et al. (the
"Philippines Case") and Security Pacific Mortgage and Real Estate
Service Inc. v. Canadian Land Company, et al. (the "Security Pacific
Case").
Case Nos.: The Philippines Case: 86 Civ. 2294
The Security Pacific Case: 87 Civ. 3629
Court: United States District Court, Southern District of New York
Judge: Hon. Pierre N. Leval
U.S. Circuit Judge (Then District Court Judge)
U.S. Circuit Judge '
U.S. Courthouse
40 Foley Square
New York, New York 10007
(212) 857-2319
Co-Counsel: David A. Botwinik, Esq.

Pavia & Harcourt

600 Madison Avenue

New York, New York 10022
(212) 980-3500
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Participating
Adversaries
Qppesing Motion: Jeffrey J. Greenbaum, Esq.
James M. Hirschhorn, Esq.
Sills, Cummis, Zuckerman, Radin, Tischman, Epstein & Gross
Attorneys for the Republic of the Philippines
Legal Center
I Riverfront Plaza
Newark, New Jersey 07102
(201) 643-7000

Michael Stanton, Esq.
Weil, Gotshal & Manges
Attorneys for Security Pacific
767 Fifth Avenue

. New York, New York 10153
(212) 310-8000

Date of Argument: 2/12/90

Case Description: My former firm, Pavia and Harcourt, represented Bulgari Corporation of
America (“Bulgari”), an international retailer of fine jewelry, who was a
tenant in the Crown Building at 730 Fifth Avenue, New York, New York.
The Crown Building was the subject of a foreclosure sale in the Security
Pacific Action, and its beneficial ownership was in dispute in the
Philippines Action. Bulgari was not a party to these actions. The district
court denied Bulgari’s request, by way of Order to Show Cause, to .
approve a rental amount it had reached with the manager of the Crown
Building. [ primarily drafted the papers presented to the district court and
argued the motion. Bulgari’s motion attempted to demonstrate that no
competent evidence existed to dispute Bulgari’s proof that the rental
amount agreed upon was at or above fair market value and benefited the
Crown Building and its claimants. Bulgari appealed the district court’s
denial of its approval of the rent agreement on the grounds that the denial
was effectively an injunction against Bulgari’s exercise of its contractual
lease rights to have its rent fixed by agreement during the term of the
lease, and that the district court improperly granted the injunction without
a hearing. | did not argue the appeal but participated extensively in the
drafting of appellant’s brief and reply. The district court’s Order was
affirmed on appeal.
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85-7734

United States Court of Appeals for the Second Circuit

Hon. J. Edward Lumbard
Senior Judge

U.S. Circuit Judge

U.S. Courthouse

Foley Square

New York, New York 10007
(212) 857-2300

Hon. James L. Oakes
Then-Chief Judge

U.S. Circuit Judge

U.S. Courthouse

40 Foley Square

New York, New York 10007
(212) 857-2400

Hon. George C. Pratt

U.S. Circuit Judge

U.S. Courthouse

Uniondale Avenue
Hempstead Turnpike
Uniondale, New York 11553
(516) 485-6510

Stephen P. Sheehan
Wistow & Barylick
61 Weybosset Street

Providence, Rhode Island 02903

(401) 831-2700

9/17/84

11
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AND

District Court
Case Name: Miserocchi & C,, Sp.A. v. Alfred C. Toepfer International, G.m.b.H.

Case No_,: 84 Civ. 6112

Court: United States District Court, Southern District of New York
Judge: Hon. Kevin Thomas Duffy

U.S. District Judge

U.S. Courthouse

40 Foley Square

New York, New York 10007
(212) 805-6125

Co-Counsel: David A. Botwinik, Esq.
Pavia & Harcourt
600 Madison Avenue

New York, New York 10022
(212) 980-3500

Adversary: Stephen P. Sheehan
Wistow & Barylick
61 Weybosset Street
Providence, Rhode Island 02903
(401) 831-2700 .

Date of Argument: 9/5/84 (argued by David Botwinik of Pavia & Harcourt)

Case Description:  This action involved the bankruptcy of an Italian corporation, Miserocchi
o & C., SpA (“Miserocchi”), with affiliates in London and elsewhere. The

London affiliate of Miserocchi breached a grain commodity trading
contract with my then client, Alfred C. Toepfer International, G.m.b.H.
(“Toepfer”). Toepfer demanded arbitration of the dispute against both
Miserocchi and its London affiliate under the terms of the grain
commodity trading agreement between the parties and a guarantee signed
by Miserocchi. Shortly before the arbitration hearing was to commence,
Miserocchi moved to stay the arbitration against it, arguing that it was not
a party to the arbitration agreement. Although my pariner, David A.
Botwinik, argued the motion before the district court, | primarily drafted

12
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Toepfer’s responsive papers to the motion to stay arbitration and the
cross-motion to compel arbitration. Toepher argued that Miserocchi was
bound to arbitrate both as an alter ego of its London affiliate and under the
terms of its guarantee. After the district court ruled in Toepfer’s favor,
Miserocchi filed a notice of appeal and sought an expedited stay of the
district court’s Order denying the stay of arbitration and compelling
arbitration. I'argued the motion to stay. At the conclusion of the
argument on the motion, the Second Circuit not enly denied the motion for
a stay but also dismissed the appeal. [ participated extensively as co-
counsel in the arbitration that followed and subsequently appeared in the
post-confirmation proceedings resulting from the arbitration award
rendered in favor of Toepfer. The matter settled before the hearing on
appeal of the confirmation order.

AS8.

Case Name: The People of the State of New York v. Clemente I)’Alessio and Scott
Hyman

Indictment No.: 4581/82

Judge: Hon. Thomas B. Galligan (retired)

Then-Acting Justice, Supreme Court,

c/o Administrative Judge’s Office

Juanita Newton

111 Centre Street

New York, New York 10013 '
(212) 374-4972

Associate Counsel: Karen Greve Milton

Director of Education Training Program
Association of the Bar of the City of New York
42 West 44th Street

New York, New York 10036-6690

(212) 382-6619

Adversaries: Steven Kimelman, P.C.
Attorney for Scott Hyman
757 Third Avenue

New York, New York 10017
{212) 421-5300



AdOD0L0OHd Adwvdgda il NOLNIT I

Sotomavor Addendum to Persenal Data Questionnaire

James Bernard, Esq.

Attorney for Clemente D’ Alessio
150 Broadway

New York, New York 10038
(212) 233-0260

Dates of Trial: 2/2/83 to 3/2/83

Case Description: [ was lead counsel in this action in which defendants were charged with
selling videotapes depicting children engaged in pornographic activities.
Defendant Scott Hyman dealt directly with the undercover agent and
attempted to raise numerous defenses at trial based upon his alleged drug
addiction. The proof against defendant Clemente D’ Alessio was
circumstantial and he raised a misidentification defense at trial. This action
was the first child pornography case prosecuted in New York State after
the U.S. Supreme Court upheld the constitutionality of New York’s laws
in New York v, Ferber, 458 U.S. 747 (1982). The defendants filed a
plethora of motions before and during trial. The defendants’ request for
severance was denied, as were, after a hearing, the defendants’ motions for
the suppression of statements, evidence, and identification. Other issues
addressed at trial included whether the trial court should or could, upon
defendants’ request, require the government to stipulate to the
pornographic nature of the evidence, whether defendant Hyman could
present expert testimony on the effects of drug addiction on mens rea, and
whether defendant Hyman was entitled to jury charges on diminished
capacity or intoxication. The jury convicted defendants after trial. The
defendants received sentences, respectively, of 3%2to 7 years and 2 to 6
years. The convictions were affirmed on appeal. See People v, 1)’ Alessio,
62 N.Y.2d 619,476 N.Y.S.2d 1031 (Ct. App. 1984); People v. Hyman, 62
N.Y.2d 620, 476 N.Y.S.2d 1033 (Ct. App. 1984).

A9,
Case Name: The People of the State of New York v. Richard Maddicks

Indictment No.: 886/82

Court: Supreme Court of the State of New York, County of New York .
Judge: Hon. James B. Leff (retired)

Justice, Supreme Court
¢/o Administrative Judge’s Office

14
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Juanita Newton

100 Centre Street

New York, New York 10013
(212) 374-4972

Lead Counsel: Hugh H. Mo, Esq.
Law Offices of Hugh H. Mo

750 Lexington Avenue
15th Floor :

New York, New York 10022
(212) 750-8G00

Adversary: Peter A. Furst, Esq.
100 Pine Street
Suite 2750

San Francisco, California 94111
(415) 433-2626

Dates of Trial: Almost all of January 1983

Case Description:  The defendant was dubbed the “Tarzan Murderer” by the local Harlem
press because he committed burglaries by acrobatically jumping or
climbing from roof tops or between buildings and entering otherwise
inaccessible apartments. If the defendant found a person in the apartment,
he shot them. I was co-counsel on the case, and prepared and argued the
motion, before Justice Harold Rothwax, that resulted in the court
consolidating the trial of four murders and seven attempted murders .
relating to eleven of the defendant’s burglaries. The consolidation was
unusual in that up to that point, most New York courts had limited
consolidation to crimes in which an identical modus operandi had been
used. We argued successfully that the commonality of elements in the
crimes, although with some variations in modus operandi, warranted
consolidation. 1 participated extensively in preparing for and presenting
expert and civilian witnesses at trial. The defendant was convicted after
trial, and sentenced to 67! years to life. The conviction was affirmed on
appeal. See People v. Maddicks, 70 N.Y.2d 752, 520 N.Y.S.2d 1028 (Ct.
App. 1987). .

15
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AI0.

Case Name: The People of the State of New York v. Manny Morales aka Joey
Hemmandez, Joseph Pacheco, and Eduarde Pacheco

Indictment No: 4399/82

Judge: Hon. Alfred H. Kleiman (retired)
Then-Acting Justice, Supreme Court
c/o Administrative Judge’s Office
Juanita Newton
100 Centre Street
New York, New York 10013
(212) 374-4972

Adversaries: Ira I. Van Leer (deceased)
(Associates present at portions of the trial: Valerie Van Leer-Greenberg
and Howard Greenberg)
Van Leer and Greenberg
Attorneys for defendant Manny Morales aka Joey Hernandez
132 Nassau Street, Suite 523
New York, New York 10038
(212) 962-1596

Lawrence Rampulla, Esg.

Attorney for defendant Edwardo Pacheco

2040 Victory Blvd. .
Staten Island, New York 10314

(718) 761-3333

Stephen Goldenberg, Esq.

Attorney for defendant Joseph Pacheco
277 Broadway, Suite 1400

New York, New York 10007

(212) 346-0600

Dates of Trial: March 25, 1983 to May 12, 1983 .
Case Description:  This multiple-defendant case involved a Manhattan housing project

shooting between rival family groups. 1 was sole counsel in this action on
behalf of the government. Prior to trial, I conducted various hearings

16
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opposing defense motions to suppress statements and identifications. This
lengthy trial involved witnesses with significant credibility issues. The
Jury convicted one of the three defendants who was sentenced to 3 to 6
years for Criminal Possession of a Weapon in the Third Degree. The
conviction was affirmed on appeal. See People v. Pacheco, 70 N.Y .2d
802, 522 N.Y.S.2d 120 (Ct. App. 1987).
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QUESTION 13:

I have listed these cases in reverse chronological order.

1. United States v. The Spy Factory et al., 951 F. Supp. 450 (S.D.N.Y. 1997).

Daniel J. Fetterman, Esq.
Thomas C. Rubin, Esq.

Assistant United States Attorneys
Southern District of New York
The Silvio J. Mollo Building
One Saint Andrew’s Plaza

New York, NY 106007

(212) 791-9076

Attorneys for the Government

‘Gerald B. Lefcourt, Esq.

Joshua L. Dratel, Esq. (address at time of opinion)

Gary G. Becker, Esq.

Lefcourt & Dratel, P.C.

148 East 78th Street

New York, NY 10021

(212) 737-0400 '

Joshua L. Dratel, Esq. (current address)
14 Wall Street, 20th Floor

New York, New York 10005

(212) 737-0707

Attorneys for Defendant The Spy Factory, Inc.

Gerald H. Goldstein, Esq.
Patrick T. Peranteau, Esq.
Goldstein, Goldstein & Hiley
2900 Tower Life Building
San Antonio, TX 78205
(210) 226-1463

18
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Robert Fogelnest, Esq./Joseph A. Bondy, Esq.

475 Park Ave. South, Suite 3300
New York, NY 10016
(212) 683-8000

Attorneys for Defendant Ronald Kimball

Ronald Ederer, Esq.

601 N.W. Loop 410, Suite 240
San Antonio, TX 78216

(210) 525-9919 or (210) 349-2050

Marvin Schecter, Esq.

475 Park Ave. South, Suite 3300
New York, NY 10016

(212) 683-8000

Attorneys for Defendant Marlin Richardson

Robert O. Switzer, Esq.
1515 Tower Life Building
310 S. St. Mary’s Street
San Antonio, TX 78205
(210) 299-1053

Ruth M. Leibesman, Esq.
105 Lexington Avenue
New York, NY 10016
(212) 769-7525 -

Roger Bennet Adler, Esq.
225 Broadway, Suite 1804
New York, NY 10007
(212) 406-0181

Attorneys for Defendant Tracy Ford

Since this opinion was rendered, the following attorneys were either substituted as

counsel or joined the defense for trial:

19
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Susan Van Dusen, Esqg.
1899 S. Bayshore Drive
Miami, Florida 33133
(305) 854-0050

Attorney for Defendant The Spy Factory, Inc.

Lawrence Alan Barocas, Esq.
Barocas & Schmidt, P.C.

111 Broadway, 13th Floor
New York, New York 10006
(212) 346-4666

Attorneys for Defendant Marlin Richardson

- Krueger Int'l v. Nightingale, Inc., 915 F. Supp. 595 (S.D.N.Y. 1996).

Allen J. Baden, Esq.

Kenyon & Kenyon

One Broadway

New York, New York 10004
(212) 425-7200

Attorneys for Plaintiff

Andrew Baum, Esq.

Darby & Darby, P.C. v
805 Third Avenue

New York, New York 10022

(212) 527-7600

New York, New York

Attorneys for Defendant

20
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United States v. Lech, 895 F. Supp. 586 (S.D.N.Y. 1995).

Mary Jo White, Esq.

United States Attorney, Southern District of New York
Jonathan N. Halpern, Esq.

Assistant United States Attorney

U.S. Attorney’s Office, S.D.N.Y.

U.S. Courthouse Annex

One St. Andrew’s Plaza

New York, New York 10007

(212) 791-0056

Attorneys for the Government

Leonard F. Joy, Esq.

Andrew H. Schapiro, Esq.

The Legal Aid Society, Federal Defender Division
52 Duane Street

New York, New York 10007

(212) 285-2830

Attorneys for Defendant

Silverman v. Major League Baseball Player Relations Committee, 880 F. Supp. 246

(S.D.N.Y. 1995), aff'd, 67 F.3d 1054 (2d Cir. 1995).

Fred L. Feinstein, Esq. (address at time of opinion) .
General Counsel, The National Labor Relations Board, Region Two
Daniel Silverman, Esq.
Regional Director
~ Donald B. Zavelo, Esq.
Ian M. Penny, Esq.
Of Counsel
26 Federal Plaza
Room 3614
New York, New York 10278-0104
(212) 264-0330 .

21
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Fred L. Feinstein, Esq. (current address)

National L.abor Relations Board
1099 14th Street, N.W.
Washington, DC 20570

(202) 273-3700

Attorneys for Petitioner

Francis L. Casey, III, Esq.
Morgan, Lewis & Bockius
1800 M Street
Washington, D.C. 20036
(202) 467-7071

Lisa Klein Wager, Esq.
Morgan, Lewis & Bockius
101 Park Avenue

New York, New York
(212) 309-6000

Attorneys for Respondent

Charles O’Connor (current address)
Morgan, Lewis & Bockius

1800 M Street

Washington, D.C. 20036

(202) 467-7071

George H. Cohen, Esq.

Virginia A. Seitz, Esq.
Bredhoff & Kaiser

1000 Connecticut Avenue, N.W.
Washington, D.C. 20036

(202) 833-9340
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Attorneys for Major League Baseball Player Relations Commiittee

22



5.

AclODOLOHd AQVYHA 171 NOLNI T

Sotomayor Addendum to Personal Data Questionnaire

Harold F. McGuire, Jr., Esq.
McGuire, Kehl & Nealon
230 Park Avenue

New York, New York 10169
(212) 557-0040

Attorneys for Major League Baseball Players Ass'n

Refac Int'], Ltd. v. Lotus Development Corp., 887 F. Supp. 539 (S.D.N.Y. 1995),
aff'd, 81 F.3d 1576 (Fed. Cir. 1996).

Kenneth J. Kelly, Esq.
Claudia M. Cohen, Esq.

Of Counsel

Epstein Becker & Green, P.C.
250 Park Avenue

New York, New York 10177
(212) 351-4500

Paul Goodman, Esq.

Elias, Goodman & Shanks
444 Madison Avenue

New York, New York 10022
(212) 421-6000

Attorneys for Plaintiffs X

Henry B. Gutman, Esq. (current address)
Kerry L. Konrad, Esq.

Jeffrey E. Ostrow, Esq.

Simpson, Thacher & Bartlett

425 Lexington Avenue

New York, New York 10017

(212) 455-2000

Attorneys for Defendant

23



ADODOLOHdA Advdd |1 NOLNIT

Sotomayor Addendum to Personal Data Questionnaire

6. Azurite Corp., Ltd. v. Amster & Co., 844 F. Supp. 929 (S.D.N.Y. 1994), aff'd, 52

F.3d 15 (2d Cir. 1995).

Thomas Szoboszlai, Esq. (current address)
660 White Plains Road, Suite 400
Tarrytown, New York 10591

(914) 366-4154

Attorney for Plaintiff Azurite Corp., Ltd.

Peter C. Neger, Esq. (current address)
885 Third Avenue

New York, New York 10022

(212) 207-1226

Attorneys for Defendant Amster & Co.

Herbert Stern, Esq.

Stern & Greenberg

75 Livingston Avenue
Roseland, New Jersey 07068
(201) 535-1900

Attorneys for Defendant Barry Stuart Lafer

Donald D. Buchwald, Esq.

Buchwald & Kaufman .
600 Third Avenue

New York, New York 10016

(212) 661-0040

Attorneys for Defendant Joel Richard Packer

7. United States v. Hendrickson, 26 F.3d 321 (2d Cir. 1994) (sitting by designation).
Michael H. Sporn, Esq.
225 Broadway .
New York, New York 10007
(212) 791-1200

Attorney for Defendant-Appellant

24
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Peter A. Norling, Esq.

Stanley J. Okula, Jr., Esq. (address at time of opinion)
Assistant United States Attorneys, ED.N.Y.

1 Pierpoint Plaza

Brooklyn, New York 11201

Stanley J. Okula, Jr.
Assistant United States Attorney, S.D.N.Y.
300 Quarropas Street, 3rd Floor
White Plains, New York 10601
(914) 993-1961

Attorneys for Appellee
Campos v. Coughlin, 854 F. Supp. 194 (§.D.N.Y. 1994).

Eric R. Dinallo, Esq. (current address)
Career Criminal Bureau

New York County District Attorney’s Office
80 Centre Street, Room 610 A

New York, New York 10013

(212) 335-4122

Brian G. Murphy, Esq. (current address)

Frankfurt, Garbus, Klein & Seiz

488 Madison Avenue

New York, New York 10022 .
(212) 980-0120

Attorneys for Plaintiffs

G. Oliver Koppell, Esq.

Attorney General of the State of New York

Barbara K. Hathaway

Assistant Attorney General

120 Broadway '

New York, New York 10271-0332 .
(212) 416-8000

Attorneys for Defendants

25
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9. Flamer v, City of White Plains, 841 F. Supp. 1365 (S.D.N.Y. 1993).

Nathan Lewin, Esq.

Niki Kuckes, Esq.

James Heavner, Esq.

Miller, Cassidy, Larocca & Lewin
2555 M Street, N.W.
Washington, DC 20037

(202) 293-6400

Attorneys for Plaintiff Rabbi Reuben Flamer

Vincent R. Fontana, Esq.

Robert P. Pagano, Esq. (address at time of opinion)
Wilson, Elser, Moskowitz, Edelman & Dicker

150 East 42nd Street

New York, New York 10017

Robert P. Pagano, Esq. (current address)
Cohen, Hennessey & Bienstock

605 Third Avenue

New York, New York 10158

(212) 455-0402

Attorneys for Defendant City of White Plains, New York

10. In re: Arbitration between Coastal Shipping, 1.td. and Southern Petroleum .
Tankers, Ltd., 812 F. Supp. 396 (S.D.N.Y. 1993).

Anthony J. Mavronicolas, Esq.

Hill, Rivkins, Loesberg, O’Brien, Murray & Hayden
90 West Street, 10th Floor

New York, New York 10006

(212} 669-0600

Attorneys for Petitioner

26
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Peter J. Zambito, Esq.

Dougherty, Ryan, Giuffra, Zambito & Barra
131 East 38th Street

New York, New York 10016

(212) 889-2300

Attorneys for Respondent Southern Petroleum Tankers and
Intervenor Lineas Agromar

David J. Van Oss, Esq. (current home address)
Crystal Square Apartments, Apartment 1611
1515 Jefferson Davis Highway

Arlington, Virginia 22302-3320

(703) 413-1655

Attorneys for Respondent Antilles Transport Line, Inc.
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who will put up the money up front what
ever you want” and ended the conversation
by agreeing with York that “we have our
deal.” .

At all subsequent times and notwithstand-
ing diffieulties, Hendrickson remained com-
mitted to the 50 kilogram scheme. Deserib-
ing a conversation with the Nigerian contact,
Hendrickson stated, “I told him what I want-
ed.... I wanted fifty {kilograms of heroin)
and he said that's no problem.” Questions
later arose about the timing of the Nigerian
deal, but Hendrickson's commitment re-
mained firm, although he did not view the
Nigerian scheme as excluding amaller narcot-
ies deals, Even after expresaing his concern
that “{ylou have to build for" a 50-kilogram
operation, Hendrickson insisted that “every-
thing is set” and, referring to & recent trip to
Nigeria, stated, "I'm saying it's green light,
and that’s that. {'ve been there. All the
plans are made. I've seen the operstion,
know where it's gonna go, everything.”

By any common sense standard, Hendrick.
son’s ¢wn words overwhelmingly refleet his
intention to import 50 to 60 kilograms of
heroin. He was already an experienced in-
tarnational narcotics smuggler who was look-
ing for a big kill. His very contacting of
York and statements in the first conversation
alone demonstrate his intent beyond any rea-
sonable dispute. Difficulties were encoun-
tered—perhaps because Balogun developed
suspiciohs concerning York—but the exis-
tence of that intent st any point during the
conspiracy period is sufficient to establish 50
kilograms as the applicable quantity regard-
less of later events, See Howard at 51. (In
my view, Hendrickson intended to earrv out
the 50 kilogram deal up ts his arrest. His
concessions of difficulties were generally ac-
companied by statements of his intent to
pursue the deal) Hendrickson's capability
1y carry out the deal is a cluser issue, be-
cause it was contingent upon other factors.
However, under Application Note 1, intent
alone suffices to establish the applicable
quantity. See Note 2, supra, and accgmpa-
nying text

Therefare, 1 would not remand, The dis-
trict judge gave no indication that he he-
lieved Hendrickson bore the burden of proof

on any issue, and his findings, specifically
based' on the face value of Hendricksons
statementa, -were not clearly erronecus. In
fact, they were entirely correct. I would
affirm the conviction and the sentence.

Lois M. DiGIANNI, Plaintiff~Appellant,
v,

wﬂwwz_w.. Defendant-Appellee.

Lois M. DiGIANNI, Plaintifi-AppeHant,
Y.

BLOOMINGDALES, INC.,
Defendant-Appellee.

Nos. 1448, 1452, Dockets 93-9218, 93-9222,

United States Oos.__.p of Appeals,
Second Circuit.

Argued May 20, 1954,
Decided June 14, 1994,

Consumer brought sction against retail
department stores under Fair Credit Report-
ing Act'(FCRA).. The United States District
Court for the Eastern District of New York,
Raymond J. Dearie, J., dismissed action, and
consumer ‘appenled. The Court of Appeals
held ‘that: (1):retail department atores were
not consumer - reporting agencies - within
meaning of FCRA, and (2) sanctions for tak-
ing frivolous appeal’ were not warranted
againat consumer:

Affirmed.

1. Credit Reporting Agencies ¢=1

Retail department store that merely fur-
nishes information to consumer reporting
agencies based on experience with consumers
is not “consumer reporting agency” within
meaning of Fair Credit Reporting Act
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(FCRA), Fair Credit Reporting Act,
§.603(f), as amended, 16 U.S.C.A. § 1681a(f).
See publication Words and Phrases

for ather judicial constructions and def-

initions. }
2. .Credit Reporting Agencies <=1

As used in Fair Credit Reporting: Act
(FCRA), term “consumer reporting agency”
refers to firms that are in business of assem-
bling and evaluating consumer credit infor-
mation and this implies function which in-
volves more than receipt and transmission of
information identifying & perticwlar debt.
Fair Credit Reporting Act, § 603(f), as
amended, 15 US.CA. § 168ta(f).

3. Credit Reporting Agencies &1

Retail department stores who provided
information related to accounta opened under
conairmer’s social security number fell within
Fair Credit Reporting Act's (FCRA) section
exempting from atatutory definition of con-
sumer report those reports containing infor-
mation aclely a3 o transactions or experi-
ences between the consumer and the person
making the report. Fair Credit Reporting
Act, § 603(d), as amended, 16 US.CA
§ 1681a(d). 3

4. Federai Civil Procedure &=2840 .
Although primary issue presented by
consumer’s appeal, whether retail depart-
ment stores were consumer reporting agen-
cies within meaning of Fair Credit Reporting
Act (FCRA), was easily disposed of by refer-
ence to the statutory language, sanctions for
taking frivolous appeal were not warranted
againat consumer since issue was one of first
impreasion in Second Circuit, consumer was
scting pro se, and consumer did not exhibit
bad faith in pursuing -appeal. F.R.A.P.Rule
38, 28 US.C.A.; Fair Credit Reporting Act,
§ 603(f), aa amended, 16 U.S.C.A. § 1681a(f).

Lois M. DiGianni, Brooklyn, NY, pro se.

Jo Ellen Silberstein, New York City (Su-
zanne E. Hyer, Hinckley & Silbert; New
York City, of counsel), for defendants-appel-
lees.

Before: MESKILL, MINER and
MAHONEY, Circuit Judges.

PER CURIAM:

L

Pldintiff-appeilant Lois M. DiGianni, pro
se, appeals from two judgments entered on
Qctober 21, 1993 in the United States Dis-
trict Court for the Eastern District of New
York (Dearie, J.) dismissing her complaints
in aéparate actions against defendants-appel-
lees Stern's Department Stores, Inc. and
Bloomingdale's, Inc. to recover damages un-
der the Fair Credit Reporting Act, 15 U.S.C.
§% 1681-1681t ("FCRA"). The district court
concluded that neither Stern's nor Blooming-
dale’s was a “consumer reporting agency”
within the meaning of the FCRA and that
the allegedly inaccurate information dissemi-
nated by them did not constitute “consumer
reports” within the meaning of the FCRA.

DiGianni filed complainta in these actions
against Stern's and Bloomingdale's on Feb-
ruary 10, 1993. She also has filed related
lawsuits against TRW, Saks Fifth Avenue,
Sears, Roebuck & Co., Macy's Northeast,
J.C. Penny, United Retail Stores and Abra-
ham and Strauss. The underlying facts of
these cases were clarified to some extent at a
July 23, 1993 pre-mation hearing before the
district court. Apparenatly, an acquaintance
of DiGianni obtained her social security num-
ber and opened a number of credit accounts
at various department stores. Different
names and addresses were used on the ac-
counts, but the soeial security number oa
each was DiGianni's. The accounts became
delinquent and appeared on credit reporis
issued by TRW and Transunion, companies
engaged in the business of credit reporting.

In the original complaints filed against
Stern’s and Bloomingdale's, DiGianni alleged
that the department stores were consumer
reporting agencies within the meaning of the
FCRA and that they disseminated inaccurate
information bearing on her credit worthiness.
She alleged that the department stores were
responsible for causing inaccurate informa-
tion to appear on TRW and Transunion cred-
it reports. As a result, DiGianni had trouble
obtaining credit and also suffered emotianal
harm and a variety of other adverse conse-
quences. Each complaint includes eight
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ion on administrative appeal
does not cure the wrongful deprivation of 2
liberty interest resulting fram a due process
violation at a prisoner's disciplinary proceed-
ing. Walker v Bates, 23 F.3d 652 (2d Cir.
1994y, Mays v Mohoney, 23 F.3d 660 (2¢
Cir.1884), .

Finally, defendants contend that even if
plaintiff has met his burden of establishing a
genuine issue of materia) fact as to whether
his due process rights were violatad, they are
entitled to qualified immunity based on their
official actions in processing the misbehavior
repart and eonducting the disciplinary hear-
ing and appeal. Because ] find that plaintiff
has not met his summary judgment burden, |
do not find it necessary to address defen-
dants’ qualified immunity defense,

C. Delay in Determination of Appeal.

{16] Plaintiff also claims that Defendant
Selsky's failure to decide his appeal until the
day his keeplack status expired denied him
due process uand equal protection, and consti-
tited cruel and unusual punishment. How-
ever, as noted in Russell v. Seully, supra, the
federal constitution does not require New
York Staw to “give {inmates) the right to
avoid administrative confinement pending

- appeal” 15 F.3d ap 222 {citing Hewits v,
Helms, supra, 459 11,8, at 467, 103 S.Ct. at
869). ,

Accordingly, [ find that there are no genu-
ine issues of material fact as to whether the
evidence was sufficient to sustain the hearing
disposition, or whether defendants’ conduet
violated the due process clause or any other
censtitutional or statutory provision sufficient
0 sustain a cause of action under § 1083,
Defendants are therefore entitled to entry of
Judgment dismissing the complaint as a mat-.
ter of law.

CONCLUSION

For the reasons set forth herein, defen.
dants’ motion for summary judgment (Item
18) is granted dismissing plaintiff's complaint
in its entirety,

SO ORDERED.

B

Tony CAMPOS and Alex
Lance, Plaintiffs,

v,

Thomas A. oocnmﬁ.mz. I, Commissioner
New York. State Department of Correc-
tional Services, ('DOCS™); Glenn Goord,

. Deputy Commissioner, DOCS; Earl B.
Moore, Assistant Commissioner of Min.
isterial and Family Services, .DOCs;
John P. Keane, Superintendent, Sing
Sing Correctional Facility, %. Reynolds,
.m:vml:punn_n:r Onelda nc.....mn:o:w_
Facility; C. Greiner, Deputy Superinten-
dent of Security Services, Sing Sing Cor-
rectional Facility;, 'Thomas Eisen.
schmidt, Deputy Superintendent of Se-
curity Services, Oneida Correctional Fa-
cility; Sergeant Kennedy, Sing Sing Cor-
rectional Facitity; Sergeant Salerno,
‘Oneida Correctional Facility; Correc-
tional Officer J. Knobloch, Oneida Cor-
rectional Facility; all individually and
in their official capacities, Defendants.

No. 94 Civ. 1057 (SS).

United States District Court,
8.D. New York.

May 3, 19%.

Inmates brought action alleging consti-
tutional and statutery violations caused by
prison rule prohibiting inmates from wearing
Orisha beads in conformity ' with Santeria
religion. Qn inmates’ motion far preliminary
injunction requiring Department of Corrae-
tional Services (DOCS) ta return confiscated
beads and ullow inmatas to wear beads under
n._ogw._m during pendency of action, the Dis-
triet Court, Sotomayor, J., held that: (1)
Younger abstention waa not mandated; (2)
on free exercise claim, inmates established
likelihood of success on merits under compel-
ling governmental interest test of Religious
Freedom Restoration Act of 1993 and under
reasonableness standard; (3) inmates estab-
lished likelihood of success on procedural due

CAMPOS v,
Cite 13 854 F.Supp,

procesy elaim; and (4) on equal protection
claim, DOC waa unable o establish that pro.
hibition of Orisha beads without impesing
similar burdens on rosary and Dhikr beads
was reasonably related to legitimate penolog-
ic4l interest.

Motion granted.

L Federal Courts e=50

Younger abstention, generally appropri-
ale when federal jurisdiction is invoked to
restrain state eriminal proceedings, was not
mandated in inmates’ action w:mﬂ.bﬂ consti-
tutional and Statutory violations caused by
prison  directive prokibiting inmates from
wedaring Orisha beads in conformity with
Santeria religion; at time action was filed, no
state court proceedings within meaning of
Younger were pending, there was no require-
ment that inmates exhaust state remedies
before bringing elaim in federal court, and
given posture of administratjve grievance, it
was doubtful that challenge to directive could
be brought in state court.

2. Federal Courts e=46

Under Younger doctrire, in order for
district court to deviate from genera| man-
date favoring exercise of jurisdiction, there
must be ongoing state proceeding, in which
important interest is implicated, and plaintiff
has adequate opportunity for judicial review
of constitutional claims during or after pro-
ceeding.

3. Administrative Law and Procedure
=657.1

Under New York law, Article 78 pro-
ceeding, challenging administrative decision,
is not appropriate forum for facial challenge
to regulations, N.Y.McKinney's CPLR 1801
et seq.
4. Civil Rights =268

Ordinarily, violations of First Amend-
ment rights are recognized as :constituting
irreparable injury for purposes of prelimi-
nary injunction. US.C.A. Const.Amend. i,
5. Civil Rights ¢=268

Constitutional Law <=84.5(14)

In free exercise of religion chailenge to
prison rule prohijbiting inmates from wearing

COUGHLIN 195
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Orisha beads in canformity with Santeria
religion, inmates established likelihood of
SUCCess on merits under compelling govern.
mental interest test of Religious Freedom
Restoration Aet of 1993, and thus were ent-
ted to preliminary injunction permitting in-
mates o wear beads under clothing und
place beads on shrines in manner avoiding
public display; less restrictive means were
available te further governmental security
interest in avoiding use of beads as gang
identifiers. U.S.C.A. Const Amend. 1: Relj.
gious Freedom Restoration Act of 1923, § 2
et seq., 42 U.S.C.A. § 2000bb et seq,

6. Constitutional Law @284.5(14)
Prisons ¢=4{14)

Religious Freedom Restoration Act of
1993, which reinstated compelling state inter-
est standard for free exercise of religion
claims, applies to inmates' free exercise of
religion claims; plain language of statute
makes it elear that act applies to all state
laws and regulations withou: exception and
legislative histary confirms that both Sanata
and Houge considered and rejected exception
to Act for inmates' claims. U.S.C.A Const,
Amend. 1; Religious Freedom and Restsra-
tion Act of 1993, § 2 et seq. 42 US.C.A,
§ 2000bb et seq.

7. Constitutional Law e=82(1)

While Congress may not diminish constj-
tutionally protected rights by allowing for
less protection than Constitutian mandates, il
is not restricted to provide only constitutional
minimum,

8. Constitutional Law e=82(13)
Prisons e=4(1, 5}

While due deference must be secorded
prison authorities' assessment of their peno-
logical objectives ang administrative needs,
inmates maintain, despite their incarceration,
certain constitutional protections, inchuding
their First Amendment rights. U.S.C.A
Const. Amend. 1.

9. Constitutional Law &=82(13)
Prisons ¢=4(2.1}
inmates’ eonstitutional protections must
be balanced against interest of prison offi-
cials, and courts are charged with interven.
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.c.a: _.._._:mzm prison regulations or practices
tmperil corstitutiona) rights,

10. Constitutional Law 82(13)
Prisons e=4t1)

. For purposes of determining constity-
tionality of prison regulation or practice,
prison seeurity and penological institutional
safety goals are most compelling governmen-
tal interest,

Il. Constitutional Law 8450140
Prisons e=4(14)

Inmates' free exercise of religion cannot
be contingent on administrative inconve-
niences, where such inconveniences are net
greater than those presented by all prison
rules, U.S.CA, Const.Amend, 1.

12. Constitutional Law e=84.0

On free exercise of religion claims, dis-
et court may not discern propriety of relj.
£19us practices, but merety sincerity of plain-

Uffs  religious beliefs. US.CA. Const,
Amend, .

13. Constitutional Law ©=84.2

On free exercise of religion chailenge,
number of practiticners who share particular
belief 23 to religious Practice is not dispasi-
tive of genuine nature of practitioner’s belief.
US.CA. ConstAmerd. 1.

H. Civil Rights =26
Prisons e=4(14)

In free exercise of religion chalienge 1o
prison rule prohibiting inmates from wearing
Orisha beads in conformity with Santeria
religion, inmates established likelihood aof
success on merits under reasonableness stan.
dard, and thus were entitled to prefiminary
thjunction allowing beads tg be worn under
clothing and placed on shrines in manner
avoiding public display: no rational relation-
ship existed between towlly prohibiting
wearing of beads under clothing and prison's
attempt to minimize use of beads ag gang
identifiers, inmates had na alternative means
w0 exercise religion in which wearing of beads
was believed to be required, and impact on
pnsen system of allowing beads to be worn
under clothing was constitutionally insignifi-
cant. U.S.C.A. Const.Amand. 1.

SUPPLEMENT

15. Civil Rights e=268

On inmates’ procedural due process
claim, inmates, who were prohibited from
possessing Orisha beads used in practicing
Santeria religion during pendency of Depart-
ment of Correctional Services (DOCS) ap-
proval procedure whereby DOCS determined
sincerity of inmatea’ religious beliefs, weare
entitled to preliminary injunction allowing
possession of beads during pendency of ap-
proval procedure; DOCS only reguired
Santeria adherents to seek approval for use
of religious items and to forfeit religious
items pending approval, and DOCS Jjustifica-
tion for process had more to do with adminis-
_nwmﬂ?m ._.nquQ to contral staff than with
institutional néded to Identify genuine reli-

ﬁozmvw»nmn.aumﬁ.c.w.nb. Const.Amends.
1, 14 : ,

6. Constitutional Law ¢=2515

On procedural due process claim, factors
considered are private jnterest that will be
affected by official action, risk of erroneous
deprivation of interest through procedures.
used, probable value, if any, of additional or
substitute procedural safeguards, 'and gov-
emment’s intereat, ineluding function in-
valved and fiscal and administrative burdens
that sdditional or substitute procedural re-

quirement would entail. U.S.CA. Const.
Amend. 14.

17. Civil Rights e=268

On equal proteetion challenge to prisen
rule prohibiting inmates from wearing Origha
beads in conformity with Santeria religion,
inmates were entitled to praliminary injune.
tion allowing beads to be worn under clothing
and placed on shrines in manner avoiding
public display. given that Department of Cor-
rectional.Services' (DOCS) was unable to es-
tablish that prohibition of Orisha beads with-
out impesing similar burdens on rosary and
Dhikr beads wasg reasonably related ta legiti-
mate penologiesl interest. U.S.CA. Const.
Amends. 1, 14,

Paul, Weiss, Rifkind, Wharton & Garrison,
New York City, Erie R. Dinallo and Brian G.
Murphy of Counsel, for plaintiffs. '

G. Oliver Koppell, Atty. Gen. of the State
of NY., New York City, Barbara K. Hatha-
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way, Asst. Atty..Gen., of counsel, for defen-
dants.

OPINION AND ORDER

SOTOMAYOR, District Judge.

Plaintiffs, two inmates in the New York
State prison system, are followers and practi-
ticners of the Santeria religion who are chal-
tenging a recently implemented directive of
the Department of Correctional Services
("DGCS").!  Plaintiffs seek injunctive and
monetary relief for eonstitutional and statu-
wry violations caused by the directive which
prohibits prisoners from wearing certain reli-
glous zrtifacts, including plaintiffs’ religious
beads? In the instant motion before me,
plaintiffs seek an injunction requiring DOCS
to return their confiscated beads and permis-
sion to wear them under their clothing dur-
ing the pendency of this action.

This case raises significant constitutional
and statutory .jssues about the protections
accorded fundamental First Amendment

1. Plaintiffs filed this action and requested injunc-
tive relief pro se. By Order dated February 18,
1994, [ referred the case to this Count's pro bono
panel far appointment of counsel. The firm of
Paul, Weiss. Rifkind, Wharton & Garrison imme-
diately accepted this case and represented plain-
1ifls in the hearing for injunctive relief.

2, Although the DOCS directive did not address
or prohibit rcligious shrines’ which inmaics
maintained in their cells, DOCS personne! inter-
preted the directive as authorizing them to con-
fiscate such shrines when they contained beads
or other items bearing colors. * Transcript of
March 31, 1994 Héaring, pp. I5-16 ("Tr
These shrines, a devotional item for Santeria
practizioners, wraditionally  contain  religious
beads. cigars and food, such as fruit for the
Santeria saints. They may also contain crucifix-
s or other iterns commonly used by Catholics,
for example pictures of saints and the Virgin
Mary.

Initially. plaintiffs sought an order mandating
the return of their shrines and granting them the
right to maintsin them in their cells, At the
hearing on the instant motien, held before me on
March 31, 1994, and in their post-hesring sup-
plemental papers, defendants agreed. 10 rewrmn
the shrines to plainiiffs and to allow them to
maintain their shrines, sa long as the shrines are
not ¢onstructed of contraband items; such as
cement, and are nor publicly displayed. The
shrines, for example, may be kept in the inmate’s
locker or may be consiructed facing a wall not
visible to the public. See Tr. 34; Defendants

rights of freedom of religious expression in u
prison setting. It underscares the complex
nature and diffieulty of accommodating var-
ous religious belief systems and tenets within
a4 prison system, wherein violence is & real
and daily threat. Plaintiffs’ herein challenge
DOCS. and our scciety, 1o acknowledge their
religious beliefs, no matter how unfamihar
they Q.»w. be te prison officials, and to refrain
from over-breadly burdening the practice of
a non-mainatream religion. To that end.
plaintiffs seek from this Court pretection of
their First Amendment rights.

For the reasons discussed below, [ find
that plaintiffa have shown irreparable harm
as a result of DOCS' directive and both a
liketihood of success on the merits, as well as
significant questions going ta the merits with
the balance of the hardships in their ravor.
Plaintiffs’ request for injunctive relief is,
therefore, grunted to the extent that DOCS
may - not prohibit plaintiffs from wearing
their Santeria beads, under their clothing, or

Supplemental Memorandum of Law in Oppos-
tizn 1o Metion for a Prelimingry Injunchon, dat-
ed April 5. 1994, p. 4 ("Defendants’ Supplemen-
tal Memorandum”).  Defendants have alse
agreed that any future seizure of shrine would
invelve only confiscation of contruband ilerma
and nort 21l devational items placed in or around
the shrines. Plaintiffs” counsel at the hearing
conceded they were nol challenging DOCS' righs
o prohibit inmates from censirucuing shrines
containing contraband matcrials, cxcept fuy
beads, or to prohibu the public display  of
shrines, Tr. 15-17.

Subsequent to Lthe hearing, deicndanty sdviaco
me thay they could nou locate, and have in all
likelihaod losi or misplaced, Campos' shrine anc
beads, and thar the contraband 1tema in Lance's
shrine, consisung of bricks and a stone. were
dispased of with Lance’s prior knowledge and
permission.  Defendants” Supplemental Mema.
randem, pp. 3-4: affidavit of Gale McGuane,
Exhibit A {"McGuane affidavit™); Affidavii of
Joseph A, Demskie, 12 ["Demskie Affidavi™);
Affidavit of Charles Greiner, 14, Lance denies
he authorized the destruction of his shrine jtems
Nevertheless, because defendants have agreed to
permit plaintiffs to maintain their shrines, the
plaintiffs’ request for injunctive reliel on thiy
issu¢ has been rendered moct.  Whether delen.
dants may have improperly lost, misplaced or
destroyed plaintffs’ shrines. is a damage issue 1o
be msscssed as pani of the general prosceution of
the instant action and does not impuct on the
preliminary relief requested herein.
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placing beads on their non-publicty displayed
shrines,

[ Background
A. Faets

Plaintiffs Tony Campos ("Campos”) and
Alex Lance ("Lance™ ure inmates, respec-
uvely, a1 the Sing Sing Correctional Facility
("Sing Sing"} and the Oneida Correctionat
Facility (“Oneida™ in New York State,
Plaintiffs are also followers of Santeria, a
religion pructiced in Puerto Rico, Cuba and
uther parts of Latin America and the Carib-
bean, ay well as parts of the Unjted States,
including New York. During the entire peri-
od that the plaintiffs have been incarceratad
in the DOCS system—over 14 years in the
case of plaintiff Campos—they have prac-
ticed their Santeria religion without any in-
terference from DOCS personnel.

In 1993, DOCS revised its previous di-
rectives and regulations, restricting plaintiffa’
religious practices by requiring that they
prove to DOCS's satisfaction that they are
genuine adherents of the Santeria religion
and that the use of Santeria beads is g
Necessary tenet of Santeria religious practice.
Even if plaintiffs convince DOCS that they
are genuine Santeria practitioners and that
their religion requires the use of beads, the
directive at issue still limits plaintiffs’ use to
the mere possession of the beads. The wear-
ing of Santeria beads is wholly prohibited
under the directive. Plaintiffs charge that
this limitation significanty burdens the free
exercise of their religion and, tharefore, can-
not withstand legal scrutiny.

The relevant facts are not disputed. The
'impact and significance of defendants' ac-
iions, however, ure the subject of much dis-
cord among the parties. Pror to the chal-
lenged revision of its regulations in 1993,
DOCS permitted prisoners to poasess and
wear religious beads. Inmates were permit-
ted Lo receive religious beads from outside
the prison after local prisan facility personnel
determined that an inmate was a genuine.
adherent of a religion requiring the use of
beads. Transeript of March 31, 1994 Hear-
ing, p. 45 {("Tr."). On November 30, 1993,
DOCS issued revisions to its Directive

#4202. This directive addresses religious
practices throughous the DOCS aystem and
sets forth the permissible use of religious
artifpets, including, but not limited to, beads
ard medals. The directive became effective
on January 1, 1894, but permitted inmatas
untdl March 1, 1994, to comply with the new
directive’s mandate by disearding or sending
home -the newly-proscribed items. - The
DOCS directive further provided s mecha.
nism whereby inmates, like plaintiffs, eould
seek permission prior to and after the effec-
tive date of the directive, to possess, although
not wear, the proscribed religious items.

DOCS's revisions were based on its eonely-
sions that there was system-wide use by
prison gangs of beads as gang membership
identification aymbols. Aceording to defen-
dants, some priseners were restringing reli-
glous bends, to project identifiable member-
ship in partieular garigs by the ‘color of the
beads. DOCS concluded that the beads facil-
itated gang violence, rivalry and confronta-
tien because inmates could identify rival
gang members by the colors of the wearer's
beads.. Defendants elaim that gang activity
causes “friction, rivalries and even violence
among inmates, thereby threatening the
safety and security of the fecility.” Defen-
dants’ Memarandum of Law in Opposition to
Motion for a Preliminary Injunction, pp. 8-9;
see also Defendants’ Supplemental Memorar.
dum, Dated April 6, 1994, pp. 46 ("Defen.
dants’ Supplemental Memorandum”). The
direetive prohibiting the wearing of heads,
thus, is defendants’ attempt to diminish gang
violence and further “DOCS's interest in
stemming the activity of gangs and other
uhduthorized groups.” Defendants’ Supple-
mental Memorandum, p. 4.

Directive # 4202 establishes a hierarchy of
religious artifacts, with those items recog-
nized by DOCS personnel as “traditional,"
such as crucifixes and erogses, receiving pre.
ferred treatment in that inmates may re-
ceive, possess and wear them, under their
clothing, without DOCS's prior approval.
The second tier of the hierarchy provides
that inmates may receive and possess, but
not wear, black rosary and Dhikr beads,
again without prior approval. At neither tier
does DOCS require inmates, except for
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Santeria adherents, to provide a religious-
based justification for such possession,
Plaintiffs' Santeria beads, thus, are lef in a
back hole of items which must be approved
prior to the inmates' receiving or possessing
them. Unlike the other items referred to in
the directive, which are presumed to be gen-
uine religious artieles to be used for religiaus
purposes, Santeria beads are denied such a
presumption of authenticity. As it currenty
reads, Directive #4202 reflects DOCS's
judgment and" choice, based on religious
practices familiar to defendants, as to which
religious items and practices are prima Sfacie
acceptable and those which are not,

Revised Directive # 4202 provides, in rele-
vant part, that:

Inmates will be permitted to wear “only
traditionally secepted religious medals,
erucifixes, or crosses. The religious med-
al, erucifix, or cross shall be affixed to a
chain only. It is not acteptable to wear
religious medals, crucifixes or erosses that
are affixed to beads, leather, strings, or
rope,

. . . - - *

All approved religious medals, erucifixes,
and crosses shali not be visible and shall
be worn underneath clothing at all times.

Rosary beads and Dhikr beads are not
considered religious medals, and, as such,
may be possessed for prayer and worship,
but not worn ar displayed. Rosary and/or
Dhikr beads in the color of hlack anly will
be permitted,

Other traditionally accepted prayer beads,
documented and supported on a theolagicul
basis for use in the practice of an inmate’s
documented religion, may alse be pos-
sessed, but not worn or displayed. Only
those' colors documented and supported on
a theological basis in the .practice of an
inmate's doeumented religions will be con-
sidered for approval, pursuant to review by
the Senior Chaplain and Deputy Superin-
tendent for Security Services. After the
review by the Senior Chaplain and Deputy
Superintendent for Security Services, & de-
cision will be made to either disapprave

-

A complete version of the revisions o Directive
#4202 and 3 rclated directive, # 491F, arc at.

the beads or recommend approval Lo Cen-
trul Office. If recommended for 4pproval
aL the facility level, a photograph and
“written explanation regarding the theologi-
cal basis for the recommended appraval
shall be forwarded to the Assistant Com-
missioner for Ministerial Services wha will
review the facility recemmendation with
the Deputy Cammissioner far Correctional

Facilities, at which time approval ¢r disap-

proval shall be determined. If upproved

by Central Office, the beads will be regs-

tered at the facility and a permit will be

issued.
Amended Complaint, Exhibit B2

Thus, “traditionally accepted religious
medals, crucifixes, or crosses” and rosary
beads and Dhikr beads can be received by
inmates without certification of the inmate's
religious- beliefs. In contrast, the adminis-
tratve mechanism established by Directive
#4202 for the approval of Santeria beads
consists of a two-step process, wherein the
inmate first must seek certification of his or
her retigious adherence and approval of the
possession of the beads from the facility's
personnel, and then from the DOCS Central
Office.

At the facility level, the chaplain interviews
the inmate and may ask questions “to satisfy
himself that the inmate is familiar with the
religion.” Defendants” Supplemental Meme-
randum, p. 2. Then, the Deputy Superinten-
dent for Security Services reviews the beads
in order to ussess whether they “constitute a
threat to the security of the facility.” /d.
Thereafter, if the chaplain and the Deputy
Superintendent agree, they send a recom-
mendation for approval with a photograph of
the beads to the DOCS Central Office. AL
this second stage, the Deputy Commissioner
for Correctiona! Facilities und the Assistant
Commissioner for Ministerial Services con-
sider approval of the beads. Defeadants as-
sert that this Central Office review is neces-
sary “in order to ensure uniform treatment
of all inmates, and to bring a state-wide
perspective to the review." fd  Although
defendants have estimated that this process
generally should take no more than four

tached as an Appendix to this Order and Opin
ion.
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weeks—twn at

the facility leve| and - two at
the Central Qffice level—well aver fwo weeks
have elapsed since DOCS Central Office un-
dertook plaintiffs' certifications and DOCS

E::ﬁaoﬂno:n_:amaﬁwm ﬁ_.onmmu..wan.,“&
at 3. .

Plaintiff Lance alleges that on or about
November 10, 1993, approximately six weeks
before the January 4, 1994 effective date of
Directive # 4202, Sing Sing personnel confis-
cated his beads. Lance further claims that
his beads were again confiscated upon his
subsequent transfer to Qreida two weeks
later, on November 24, 1993+ Lance was
also issued an lnmate Misbehavior Report
for possession of the contraband religious
items. The charges were upheld after a
hearing on December 3, 1993. Lance filed a
grievance based on the confiscation and sent
various jetiers to DOCS personnel, including
Oneida's Superintendent, defendant Reyn-
ulds, concerning his beads.

Similarly, on or about January 5, 1994,
Sing Sing personnel confiscated plaintiff
Campos' beads under Directive #4202, On
January 6, 1994, Campos filed a grievance
with the Inmate Grievance Resolution Com-
mittee (“Committee"), chailenging Directive
# 4202 because it infringed on his freedom of
religious expression. On January 18, 19%,
the Committee rejected Campos’ grievance
.m:a. shortly thereafter, on January 31, 1954,
Sing  Sing's  Superintendent, defendant.
reane, denied Campos' appeal.

It does not appear that either plaintiff
completed the DOCS approval procedure set
forth in Directive # 4202 prior to initiating
the instant action and seeking preliminary
relief for permission to wear their beads
under their clothing. At the eonclusion of g
hearing before me on March 31, 1994 (“the
Hearing"), however, defendants commenced
Lthe approval process for determining wheth-
er to permit Campos and Lance to possess,
but not wear, their beads, Shortly after the
Hearing, defendants informed me that DOCS

4, Unmn.nauzs. however, have denied ever having
Lance’s beads in their possession. Defendann’
Supplementat Mcmerandum, p. 4,

3. Atu hearing before me, on February 25, 1994,
delendunts ugreed w refrain from disposing of
the plantifls’ beuds on the scheduled March |,
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@EQ Personne] have recognized both plain-
1iffs as adherents of Santeria and would ree-
ommend that their beads be approved by the
Central Office. . See Defendants' Supplemen-
tal Memorandum, p- 3. The Central Office,
as of this date, has yet to render a decision
on the plaintiffs' requests.

m.. Plaintifls’ Reltgious Proctices

1. The Sincerity of Plaintiffy’ Beliefs’

Plaintiffs claim .that they have practiced
Santeria since they were children and that
they are bona fide adherents.of the Santeria
religion.  Affidavit of Tony Campos, 92
("Campos Affidavit"), Affidavit of Alex
Lance, 92 (“Lance Affidavit™). Plaintiffs
also aver that they seek to wear their Sante-
ria beads strictly for devotiona) purposes, in
accordance with their religious baliefs. In
their affidavits, Campos ard Lance affirm
that, like other Santeria adherents, they be-
lieve they “must wear sacred [Santeria]
beads of certain cqlor combinations at all
times except when engaging in sexual inter-
course, bathing, or sleeping,” because the
beads, “when warn, protect [them) from dan-
ger and from evil to which. [they} might
otherwise be vulnerable,” and. that the beads
“when worn, will bring. [them] good fortune,
peace, purity and good health.” Campos Af-
fidavit 113—4; Lance Affidavit 993—4. Both
plaintiffs further claim that they will suffer
serious negative consequences if they do not
wear their beads and each has affirmed that
in accordance with Santeria religious tenets
they are “subject o danger and evil” without
the protection of their beads. Campos Affi-
davit 112; Lance Affidavit 118

Defendants do not concede the genuine or
sincere nature of plaintiffs’ religious beliefs
and have alleged that they could not “verify
that plaintiffs -desire these beads for the
practice of their religion.” Affidavit of Glenn
S. Goord, Y4, Exhibit A To support their
pesition that there is a genuine gquestion

1994 cut-off date set forth in Directive # 4202.
1t wag this'Court's understanding that this agree.
ment maintained the sratus quo. However, de-
fendants subsequently informed the Court that
the confiscated beads and shrines had been dis-
posed of or last notwithstanding this agreement.

CAMPOS v.
Clte as 834 F.Supp.

ahout. the plaintiffs' religious beliefs, defen-
dants have submitted doeuments which indi.

.... cate that upon their entry into the prison

[ tystem, plaintiffa Campos and Lancs identi-
g fied. themselves as, respectively, . “Catholic”
f and “Christian,” .

. Defendants' attempt to cast ‘dotbt upon
& plaintiffs’ religious beliefs is not' persuasive.
. There is nothing in the record tw suggest
E that plaintiffs, although devout Santeria

g practitioners, do not also acknowledge cer-

, 1ain aspects of Cathelicism and Christianity,
s do other practitioners of Santeria. In-
: deed, only last year, prior to the DOCS
directive's effective date, the Supreme Court
recognized that "Catholic symbols are often
present at Santeria rites, and Santeria devo-
tees attend the Catholic sacraments.”

B Church of the Lukumi Babalu Aye, inc. v.

- City of Hialeah, — US. —, — 113

S.Ce. 2217, 2222, 124 LEd.2d 472 (1993). At
. the Hearing, plaintiffs' counsel also noted
that defendants’ own expert, Raul Canizares,
has written 2 book in which he indicates that
" Santeria adherents usually identify them.
selves as Catholics when asked their reli-
gious affiliation. Tr, 64. [ further assume
that defendants had access to their own pris-
R on personnet and records and that, if there
[ was any evidence of gang affiliation or other
. factors to suggest that.plaintiffs’ alleged reli-
X gious beliefs are insincere, defendants would
have presented such evidence to the Court.

Firally, defendanta have recently informed
me that, at least at the individual facility
level, plaintiffs are now accepted as adher-
bt ents of the Santeria religion. See Defen-
dants’ Supplemental Memorandum, -p. 3.

tion, 1 accept that plaintiffs’ asserted reli-
gious beljefs are sincere and that their chal-

their desire to practice their religion free
from undue constraints.
2. Santeria Practices and
the Wearing of Beads

Santeria is a religious belief system with &
% long and rich history in the Caribbean and
i Latin America. It is an expression of what
4 experts term u “syneretion,” or fusion, of
African religion and Roman Catholicism.
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Saints are fundamental figures in Santeria.
They play the role of guide and patron to
Santeria devotees. The saints in the Sante-
ria _",m_mm.hon. however, are different in charuc-
ter and status from the saints recognized and
venerated in Cathelicism. The Saints, or
Orishas as they are known in Santeria, have
distinet personalities and temperaments and
Santeria practitioners have specific patron
Orishas with whom they have a spiritually
intimate affiliation. The saints and spirits,
and the adherent's devotion to the Orishas,
are central aspects of Santeria beliefs, See
Church of the Lukumi Babelu Ave, — U.S.
at —, 113 8.Cu. ar 2222,

Devotion to the Orishas and commitment
to Santeria is expressed, in part, by the
follower's wearing of a necklace of colored
beads, the practice at issue in this action.
The beads are not mere symbols of some
greater entity or a tool for veneration Ac-
cording to plaintiffs’ expert, the beads are "a
focus of spiritual presence, as protection
against misfortune, and as markers of spiri-
tual idenuty.” Affidavit of Joseph M. Mur-
phy. 19 (“Murphy Affidavit™. Significantly,
Santeria adherents believe that if the practi-
tioner wears these beads faithfuliy the beads
ensure the practitioner’s closeness to the Or-
shas, a5 well as protection from negative
forces and events. Even a simple transgres-
sion from this practice, such as a temporary
removal of the beads for some resson other
than those recognized by adherents, or the
blemishing of the beads as a result of their
handling by someone other than the wearer,
may lead to negative consequences for the
practitioner.

The colors of the beads, and color combina-
tions of bead strands, atso carry great signifi-
cance in the Santeriz religion because differ-
ent color beads correspond to particular On-
shas and particular days of the week. When
a practitioner recognizes a patron Orisha.
that individual then wears thai patron's col-
ors on a bead necklace. In addition, the
follower also wears the beads which corre-
spond to the Orisha recognized on that par.
ticular day of the week. Consequently, a
practitioner of Santeria may wear several
strands of beads, in various colors, some
worn daily and others worn on different days
of the week.
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Both Campos and Lance wish to wear, in
direct contravention of Directive # 4202, the
beads which represent their patron Orisha,
aiong with the bead necklace correaponding
to a particular day's Orisha. Campos claims
that he must wear black and white beads, the
colors of his QOrisha, Oya, al) the time, and
the beuds corresponding to the Orisha for
that weekday. Se thaton Monday, for exam-
ple, he wears black and white beads, as well
a3 the beads for the Orisha Eleggua, whose
colors are red and black, and who is recog-
mized on Monday. Plaintiff *Lanee claims
that he must wear the white and red color
beads for his Orisha, Chango, every day, in
addition to his daily Orisha beads. See
Plaintiffs’ Memorandum of Law in Suppert of
Preliminary Injunction, p. 9.

C. Plaintiffs' Claims

Plaintiffs chullenge the DOCS directive, on
4s face and as applied, a5 a statutory and
unconstitutional infringement on their free
exercise of religion because the directive pro-
hibits plaintiffs from wearing then Orisha
beads. Specifically, plaintiffs allege that the
directive violates the recently-enacted Reli-
gious Freedom Restoration Act of 1993, 42
U.S.C. § 2000bb (Supp.1994), their right to
freedom of expression protected under the
First and Fourteenth Amendments and their
Fourteenth Amendment equal protection and
due process rights.

Plaintiffs also charge that the two-step ap-
proval process established by deferdants for
purposes of granting permission to an inmate
to pessess beads is unduly burdensome, un-
necessarily lengthy and eurmbersome. Plain-
tifs’ more compelling challenge, however, al-
leges that the process is fundamentally inef-
fective because it fails to provide plaintiffs
with a real remedy: approval to wear beads.
Plaintiffs claitn that so long as defendants
refuse to modify the directive to permit the
wearing of beads, the approval mechanism
does not address their religious needs.

Defendants claim that the directive is a
proper means to address prison gang vie-
lence and does not violate plaintiffs’ constitu-
ticnal rights because it does not impose a
signifieant burden on plaintiffs' free exercise
of religion. Defendants argue that once
plaintiffs estabiish, through the approval pro-
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cess, the sincerity of their religious betiefs
and the genuine nature of their request to
use beads solely for religious purposes, that
plaintiffs will be allowed to -possess the
beads. Since, according to the defendants,
Santeriz tenets are satisfied by the mere
possession, without wearing, of beads, plain-
tiffs are not significantly burdened by the
DOCS's possession restriction.. Defendants
refused plaintiffs' compromise proposal,
maintaining that wearing beads under cloth-
ing would stili undermine penclogical securi-
ty objectives. Um?smwns argue that the
Court shoild defer to’ DOCS's judgment of
the proper balance between DOCS's institu-
tional needs and plaintiffs’ individual rights.

I do not approach this matter with a blank
slate. Neither I, nor defendants, are without
benefit of some discussion of Santeria and
the recognitian of its protected status within
censtitutional moorings. Last year, the prae-
tices of Santeria were considered and accord.
ed Firs: Amendment protection, by the Su-
preme Court in Church of the Lukumi Baba-
{u Aye. In addition, as the parties and their
experts recognize, Santeria has been the sub-
ject of much literature and scademic dis-
course. See e.g, Migene Gonzalez-Wippler,
Power of the Orishos: Santeria and the
Worship of Saints 5 (1862); M. Gonzalez-
Wippler, Senteria: African Magic in Latin
America (2d ed. 1992); Raul Canizares,
Walking with the Night: -The Afro-Cuban
World of Santeria-(Rochester, Vt: Destiny
Books 1992); 13 The Eneyelopedia of. Reli-
gion 66 (M. Eliade ed. 1987); 1 Encyeclopadia
of the American Religious Experience 183
(C. Lippy & P. Williama. ads. 1988).

The Supreme Court in Church of the Lu-
kumi sdmonished -legislators that in their
zeal o regulate conduct they must be ever
mindful of the First Amendment’s require-
menta:

The Free Exercise Clause commits gov-
ernment itself to ..nr.ﬂo:n tolerance, and
upen even slight suspicion that proposals
for state intervention stem from animosity
to religion or distrust of its practices, all
officials must pause to remember their
own high duty to the Constitution and ta
the rights it seeures. Those in office must
be resolute in resisting importunate de-
mands and must ensure that the sale rea-
sons for imposing the burdens of law and
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regulation are secular. Legislators may
not devise mechanisms, overt or disguised,
designed to persecute or oppress a religion
or its praetices,

— US. at —, 113 S.Ct at 2234,

[1-3] With these principles and the Su-
preme Court’s warning in mind, I now. con-
sider the instant motion®

6. Before considering the substantive issues
raised by the instant motion, -1 address. defen-
dants’ argument that [ abstain from further ac-
tion in this case. in accordanée with Younger v.
Harris, 401 U.S. 37, 91 5.Ct. 746, 27 L.Ed.2d 6569
{1971}, because plaingiff Campos. has filed an
administrative appeal of his grievance and be-
cause DOCS's administrative approvals of plain-
uffs’ possession of beads are pending. | disagree
with defendants and conclude that Younger ab-
swention is not mandated in this case.

“Abstention from the exercise of federal juris-
dictien is the exception, not the rule.” Colorada
River Warer Conservation Dist. v. United States,
424 U.5. BOO, BI3, 96 S.C1. 1236, 1244, 47
L.Ed.2d 483 {I197¢). Under the Younger doc-
rine, in order for this Court to deviate from the
general mandate favoring the exercise of jurisdic-
lion, Lhere must be an ongoing state procecding.
in which an important interest is implicated, and
the plaintfl has adequate epportunity for judicial
review of his or her constitutional claims during
or afier the proceeding. Cullen v. Fliegner, 18
F.3d 96, 103-04 (2d Cir.1994) {citing Christ the
King Regional High School v. Culvert. 815 F.2d
219, 224 (2d Cir.), cert. denied, 484 U.5. 830, 108
5.Ct. 102, 98 L.Ed.2d 63 (1987). As this Circuit
has recognized, Younger abstention is nuuqo_u:.
ale where

ordinanly a state proceeding nESn_E an ade-

quate forum. for the vindication of federal con-

stitutional rights, Kugler v. Helffant, 411 U.S.

117, 124, 95 §.Ct. 1524,,1530-31, 44 L.Ed.2d

151 {1975), and so duc deference ought 1o be

paid the principles of comity and federalism.

Younger, 401 U.S, at 44 {91 5.Ct. at 750-51]

Younger abstention rvw_..nu to state judicial and

administrative procesdings. so long as the staie

coun has a means of reviewing constitutional
claims.
id., 18 F.3d at i03-04,

1 cannot find, en this record, grounds to ab.
siain in this case. First, at the time that the
instant action was filed, there were no pending
stale  court proceedings relating to Lance’s
claims. Supplemental Affidavit of Alex Lance,
117-8. Thus, there was no pending staté court
proceeding within the meaning of Younger which
would warrant abstention and no requirement in
law or otherwise that plaintffs exhzust state
remedies before secking vindication of their con-
stitutional or statutory First Amendment rights in
federal coun,

Seeond, DOCS admits thut Campos cannot sc-
cure through the administrative process the very

¢l he souks—the wearing of his beads.=be.

1i. The Motion for Preliminary Injunc-
tion

A preliminary injunction may issue only
wherg the movant has shown “(1) irreparable
harm and {2) either (a} likelihood of success
on the merits or {b) sufficiently serious ques-
tions going to the merits to make them fair
ground for litigation, and a balance of hard-

cause DOCS will only permit him o pessess
beads. | also have serious doubts whether he
can secure state judicial review of his challenge
considering the current posture of Campos’
grievance as presented to this Court by the defen-
dants. As the Second Circuit has indicated, an
Article 78 proceeding—the available means for
Campos te challenge DOCS's administralive de-
cision—is not the appropriate lorum for a facial
challenge 10 the regulations. Cecos ine'l b v
Jorling, 895 F.2d o8, 71 {2d Cir 1990) ( 3
Board of Educ. v. Goetnick, 49 N.Y.2d 683, 687
404 N.E.2d 1318, 427 N.Y.5.2d 777 {1980)): -
also N.Y.CIV.PRAC.L. & R. § 7803 (Mckinney
1981). While the New York courts may trvat the
Article 78 as a declaratory judgment action b ali
the necessary parties are belore the court, Cecon,

895 F.2d at 71, defendants concede that onlv

rplaintiff Campos’ siale process is pending.
Heoce, ahsienuon s not reguired.  See Mourni
Sirai Unton Free School Dist. v Board of Educ

Port Jefferson Public Schools. 836 F.Supp 95.
100 (E.D.N.Y.1993) {Younger absiention does not
apply where certain plaintiffs and defendants
who are parties to the federal aclion were not
joined in the Anticle 78 proceeding).

Finally, defendants also charge that plaintiffs
should be denied a preliminary injunction be-
cause they waited an undue zmount of time
between the announcement of the new directive
in November 1593 and the initiation of the pres.
ent action in February 1994. Defendants’ argu-
ments are whoily without merit since neither
plaintiff acted in a dilalory manner warranting
the application of principles of estoppel to their
injunctive relief claims. Both plaintiffs spem
extensive periods of time grieving the application
of the directive through DOCS’ administrative
channels. Defendants themsclves delayed the
administrative process by taking one month to
decide the grievances. Moreover, according 10
the documents submitted 1o this Court, Sing Sing
Superintendent defendant Keane denied Cam-
pos’ grievance on January 31, 1894, und the
Central Office Review Committee denied Lance’s
grievance on February 16, 1994, Amended
Complaint 156; Supplemental Affidavit of Alex
Lance, 17. Plaintiffs’ filing of this action pro s¢
on February 17, 1994, very shartly after their
grievances were denied by DOCS and several
weeks before the directives’ revisions were 1o go
inte effect, can hardly be considered dilatory
Consequently, defendants claim that plainuffs
“unreasonably delayed in bringing” thw action v
unsupported by the record.
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ships .%u_zm decidedly toward the party re-
questing the preliminary relief” Bium u
Schlegel, 18 F3g 1005, 1010 (2d Cir.1994)
(quoting Jackson Dairy, Ine. v H.P. Hood &
Soms, Ine, 596 F.2d 70, 72 {2d Cir.1979)).

{4} Ordinarily, violations of First Amend-
ment rights are recognized as constituting an
irreparable injury, See Elrod Burns, 427
U.S. 347, 373, 96 5.Ct. 2673, 2650, 49 L.Ed.2d
547 (1978); Paulsen v County of Nassau,
925 F.2d 65, 68 (2d Cir.1991), Plaintiffs have
mmnom:ozw set forth sufficient allegations of a
violation of their First Amendment rights to
ﬁww free exercise of their religion to satisfyv
_..L:m first requirement for a preliminary in-
Junction.

Moreover, the halance of hardships tilts
decidedly in the plaintiffs' favor, Plaintiffs
mEE that they have no other way of practic-
ing their religious beliefs other than by the
very act which defendants forbid: the wear.
ing of their beads. In contrast, and as is
mare fully discussed below, defendants have
an alternative means to further their goat of
institutional security and ¢ontrol, which
would net significantly burden plaintiffs’

7. Defendants challenge the constitutionality of
the Act, alleging that il is beyond the authority of
Congress 1o change the standard of review appli-
cable 1o a free exercise of religion claim, a task
they maintain is solely within the purview of the
judicial branch. Hawever. because 1 conclude
that the directive does not satisfy even the less
onecreus reasonableness standard in existence
prior to the passage of the Act and, because for
Purposes of this mation for preliminary relief, |
rced only determine the likelihood of success on
the merits of the claims, 1 necd not sddress the
constitutional challenge at this juncture, When
the constitutional question is squarely before me,
28 U.S.C. § 2403 (1978) requires that the Attor-
ncy General of New York have the oppartunity to

mmm._.nuu the statuee's constitutionality before 1
decide the issye.

As an aside, my cursary review of defendants’
argument raises significant questions as to the
viability of defendants’ challenge.  Defendants
have not cited any suthority to support their
argument that Congress ™3y not provide greater
_u_.m.nn:u_._ to the rights recognized in the Consti-
tution. While Congress may not diminish eonsti-
tutionally protected rights by allowing for less
protection than the Constitution mandates, it is
not restricted to provide only the constitutional
minimum.  See Karzenbach v. Morgan, 384 U.S.
641, 651 n. 10, 86 S5.Ct. I717, 1724 n. 10, 16
L.Ed.2d B28 (15s4) {Congress has power to
adopt mcasures 1o enforce the  Fourteenth
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right to religious expression. They can sim-

ply permit plaintiffs to wear their beads un-
der their clothing,

The central question remaining, then, is
whether plaintiffs have shown & likelihood of
suceess on the merits or a sufficiently serious
munumaz going to the merits Justifying the
1ssuznce of injunctive relief. For the reasons
diseussed below, I conclude that the plaintiffs
have carried their burden on this second
requirement for preliminary injunctive relief.

L. The Religious Freedom Restoration
Act

[5~7) Plaintiffs challenge the DOCS di-
rective under the Religious Freedom Resto-
ration Act of 1993 (“the Act”™).” The Act is of
higtorical and legal significance because it
reinstates the “compelling state interest”
standard applicable to free exercise of refi.
gion elaims previously eviscerated by the Se-
preme Court’s decision in Employment Divi.
sion, Dept. of Human Resources of Oregon v
Smith, 494 US, 872, 110 S.Ct. 1595, 108
L.Ed.2d 876 (1990).! The Act is also notable

>w_._nsa5n=n bu it cannot “restricy, abrogate. or
dilute” the amendment’s guarantees),

8. In Employmenr Division, Depr. of Human Re.
sources of Oregon v. Smith, 494 US. 872, 110
S.Ct, 1595, 108 L.Ed.2d A78 (1990}, the Supreme
Court rejected what had been known as the
“compelling state interest” test in the First
Amendment context. Under that test, legislation
which burdened the free exercise of religion
could survive judicial scrutiny and a-constitution.
at challenge only if the legislation furthered 2
compelling state intertst and was narrowly tai-
lored 10 achicve that goal. See Sherbert v. Verner,
374 Us, 398, 83 S.Ct. 1790, 10 L.Ed.2d 965
(1963). In the Smith case, the Count rejected the
universal application of the compelling interest
test to facially neutral and generally applicable
laws and, instead, pronounced a less stringant
standard applicable to froc exercise cases:

We conciude today that the sounder approsch,
wum the approach In accord with the vast ma.
jority of our precedents, is to hold the ["com-
pelling government interest”J test inapplicable
to [free exercise] challenges.

Smith, 494 U.S, at 285, 110 S.Ct. at 1603,
The Court's test as determined in Smith is that,
a [aw that is neutral and of general applicabili-
ty need not be justified by a compeiling govern-
mental interest even if the law has the inciden-
te} effect of burdening a particular religicus
practice.  Employmenr Div,, Dept. of Hurnan
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for its application of the compelling govern-
mental interest test to inmates’ cases which,
prior to the passage of the Act, were subject
to & less onerous standard of review, favoring
prison administrators so long as the prison
regulation. was reasonably related to a legiti-
mate penological interest. See Turner v
Safley, 482 U.S. 78, 89, 107 S.Ct. 2254, 2261,
9% L.Ed.2d 64 (1987} (prison regulation must
be “reasonsably related to legitimate penologi-
cal interests.”); O’Lome v. Estate of Shabezz,
432 U.S. 342, 249, 107 S.Ct. 2400, 2404, 96
LEd2d 282 (1987) (prison regulations must
satisfy the less restrictive reasonableness
test),

Two other federal-courts which have ad-
dressed the issue of whether the Act applies
o inmates’ free exercise of religion claims
have concluded that the Act controls the
standard to be applied to those cases. Ses
Alloh v. Menei, 844 F .Supp. 1056, 1060-62, &
n. 13 (E.D.Pa.1994); Lewson v Dugger, 844
FSupp. 1538, 154142 (S.D.Fla.1994)} I
agree with these courts. The plain language
of the statute makes it clear that it applies to
all state laws and regulations without excep-
tion. The Act, in relevant part, states:

SEC. 3 FREE EXERCISE OF RELI-
GION PROTECTED

(a) IN GENERAL.—Government shall
not substantially burden a person's exer-
cise of religion even if the burden results

Resources of Oregon v. Smith, supra. ... Alaw
failing to satisfy these requirements must be
justified by & compelling governrmental interest
and must be nacrowly tailored to advence that
interest.
Church of the Lukumi Babalu Aye, Inc. v. City of
Hialegh, — U.5. —, ——, 113 5.1 2217,
2235, 124 L.Ed.2d 472 (1993).

The directive at issue here is neither neuiral or
generally applicable, but rather & diregt unequiv-
ocal cestriction on religious practices. However,
even before passage of the Act. the Supreme
Court's Smith decision would not have dictated
the standard "applicable to the regulation. In-
stead, the O'Lone/Turmer- standard, discussed
sbove in greater detail, would have governed.

9. In Allah v. Menei, 844 F.Supp. 1056 (E,D.Pa.
[994), the District Court concluded that the Reli-
gious Freedom Restoration Act and the compel-
ling interest/least restrictive means test set forth
therein applied 10 an inmate’s free exercise of
religion claim. The plaintifl inmate in Allah,

from a rule of general applicability, except
ag provided in subsection (b).

¢b) EXCEPTION.—Government  may
substantially burden a person's exercise of
religion only if it demonstrates that appli-
cation of the burden to the person—

(1) is in furtherance of a compelling gov-
ernmental interest; and

{2) is the least restrictive means cf fur-
thering that compelling governmental in-
terest, ’

{¢) JUDICIAL RELIEF.—A person
whose religious exercise has been bur-
dened in violation of this section may as-
sert that violation as a claim or defense in
8 judicial proceeding and obtain appropri-
ate relief against a government. Standing
to assert a claim or defense under this
section shall be governed by the general
rules of standing under article II[ of the
Constitution.

42 US.C. § 2000bb-1 {Supp.1994).
The Act defines “government” to include
3 branch, department, agency, instru-
mentality, and official {or other person act-
ing under color of law) of the United
States, a State, or a subdivision of a State

Id § 2000bb-2.

The Act applies “to all Federal and State
law, and the implementation af that law,
whethet statutory or otherwise, and whether
adopted before or after” the enactment of the

representing an inmate Muslim group. sought
recognition of the group and the same opporteni-
Iy 1o practice religion as other prison religious
groups, in particular the prison’s Nation of 1slam
chapter. The Court concluded that defendants’
unsupporied allegations and assertions about the
penological interests involved failed 10 demon-
strate how the regulaton at issue complied with
the Act,

In Lewson v. Dugger, 844 F.Supp. 13538
(S.D.Fla, 1994}, the District Court also concluded
tha: the Act and its standard applied te plaintiff
inmatcs’ First Amendment ¢laims. The Count in
Lawson determined that the challenged state reg-
wlation denying plaintiffs, adherens of the He-
brew lsraelite religion, access to their religious
literature and the opportunity to practice their
religion on an cqual basis as other religious
groups. violated the Act. The Coun concluded
that the siate ban on Hebrew lIsraelite literature
wat not the least restrictive means of furthering
the government's compeliing interest in main-
toining internal order and securitv,
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et 1§ 2000003, In sum, the Act, 07 it
_...z..m” plainly applies to inmates' claims chai-
lenging prison rules which substantially bur-
den their free exercise of religion, and -re-
quires that any such rule be in furtherance of
4 compelling interest and be the least restric.
c.sm means o secure the government's objec-
tivas.

The legislative history of the Act also con-
fums that both the Senate and the House
considered and rejected an exception to the
Act for inmates' claims, The Senate Com-
mittee determined that the Aet properly bal-
anced inmates' rights with compelling gov-
ernmental interests in the prison eontext:

the committee concludes the first
u.amnn_am:_ doctrine is sufficiently sensi-
uve to the demands of prison management
that a special exemption for prison free
exercise claims under the aet is unneces-
sary.
S.Rep. No. 103-111, 103rd Cong., 1st Sess.
(1993} ("Senate Report™).!¢ Similarly, after
considering the government's interests in
“lelnsuring safety and orderliness of peno-
logical institutions” and accepting that these
interests are of the “highest order,” the
House Committee, nevertheless, accepted the
Acl’s applicability w0 inmates” claims. See
H.R.Rep. No. 103-38, 103rd Cong., 1st Sess.
t1493) ("House Repart™). Thus, the Act pro-
hibits yovernment from substantiaily burden-
ing any individual's exercise of religion, ex-
cept if the government ean establish a com-
pelling interest and that the measure
adopted is the least restrictive means to fur-
ther its objectives.

The Supreme Court's pre-Act decisians in
O'Lone and Tumer are of contextual impor-
tance 0 an understanding of the different
standard of review which | am compelled ta
apply in this case. In O'Lone, the Supreme

10. The Senate Committee recognized the suffi
ciency of the courts’ emisting Jurisprudence on
claims based on religious freedom which are
made in bad faith and for illegitimate purposes:

Existing analyical woois are also adequate 10
uncover false religious claims that are actually
anempts 1o gain special privileges or to disrupt
prisan life. [] .. The {Alet has no effect an
this setthed jurisprudence. thus permitting, the
courts 10 make these assessments as they have
in the pasi
Senate Repon at 14
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Gourt concluded that the appropriate gauge
of the constitutionality. of prison Tules as a
burden on &n inmate's religious freedom is
whether the regulation is “reasonably related
to legitimate penclogical interésts.” - O'Lone
v. ‘Estate of Shebazr, 482 US. at ‘349, 107

S.Ct 8t 2404: The Court in '0'Lone upheld:

Em.wm?.m& to provide inmates with religious
Services on Friday afternoon, concluding that
su¢h fefusal'was reasonable in light of the
penclogical concerns for security and rehabil-
itation. The Court isclated fnmates’ claims

from other constitutional claims, sefting a°

lesser standard to the former, ind describing
the reasonableness standard as “less restrie-
tive than ordinarily applied to alleged in-
fringements of fundamental. conatitutional

rights." Id In Turner, the Court-set forth -

the factars for courts t4 generally consider in
assessing the reasonablenesa of a prison reg.
ulation. Turmer, 482 U.S: at 89-90; 107 S.Ct.
at 1262. Those factors reflect the presumed
great deference ‘due penological needs within
the unique prison environment.

Congress, by passing the Act, rejected the
less rigorous standard adopted by the Su-
preme Court in O'Lome and Turmer, and
reinstated the compelling interest test previ-
ously recognized by the Supreme Court in
Sherbert . Verner, 374 U.S. 208, 83 S.Ct.
1780, 10 L.Ed.2d 965 (1963), and again in
Wisconsin v Yoder, 406 U.S. 205, 92 S.CL.
1526, 32 L.Ed.2d 15 (1972),1 The Act states
unequivocally that one of its purposes is,

to restore the compelling intereat test as
set forth in Sherbert v. Verner, 374 US.
398, 83 B.Ct. 1790, 10 E:Ed.2d 965) (1963)
and Wisconsin v, Yoder, 406 U.S. 206[, 92
S.Ct. 1626, 32 L.Ed.2¢ 15] (1972) and to
Buarantee its application in all cases where

1. The Court in Sherbes v. Verner, 374 1.5, 393,
au. S.G1. 1790. 10 L.Ed.2d 965 (1963), held thas &
#atute precluding s Seventh Day Adventist from
receiving unemployment benefits because she
would not work on her Sabbath violated her free
excrcise of religion, In Wisconsin v. Yoder, 406
U.S: 205. 92 S.C1. 1526, 32 L.E4.24 15 (1972),
the Court held that & state’s mandatory education
requirement as applied to Amish children violat-
ed their free exercise of religion. The Count

.«:&nr down both swatutes under the compelling
Interest test.
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free exercise of religion is substantially

burdened. . .. :
42 US.C. § 2000bb.

Despite the defendants’ claims to the con-
trary, based on the.record before me, plain-
tiffs have shown a.likelihood of success on
their challenge that the burden.on plaintiffs"
exercise of religion in this case is.not “the
least -restrictive - means of furthering” the
state's proffered compelling. governmental in-
gﬂk .. . )

(8,91 While due deference must be ac-
corded pristn authorities’ d€sessmént of their
penological objectives' and administrative
needs, Procunier v. Martines, 416 U.S. 396,
414-16,'94 5.Ct. 1800, 1807, 40 L.Ed2d 224
(1974), inmates maintain, ‘despite nrmw. incar-
ceration, -certain constitutional protections,
including their First Amendment rights. See
Cruz v. Beto, 405 1.S. 319, 92 8.Ct. 1079, 31
L.Ed.2d 263 {(1972). Inmates’ constitutional
protections must be balanced, however,
against the interests of prison officials, Pell
v. Procunier, 417 US. 817, 822, 94 S.Ct
2800, 2804, 41 L.Ed.2d 495 (1974); Benjamin
v. Coughlin, 905 F.2d 571, 574 (2d Cir.), cert.
denied 498 U.S. 851, 111 sS.Cr. 372, 112
L.Ed.2d 335 (1950), and courts are charged
with intervention where prison regulations or
practices imperil constitutional rights. Pro-
cunier, 416 U.S. at 406, 94 S.Ct. at 1807-1808
(“When a prison ‘regulation or-practice of-
fends a fundamental constitutonal guaran-
tee, federal courts [must] discharge their
duty to protect constitutional rights,” (eita-
tions omitted)).

[10) Prison security and penotogical insti-
tutional safety goals are indeed a most com-
pelling governmental interest, ‘and plaintiffs
concede as much. See Procunier, 416 U.S. at
413, 34 S.Ct. at 1811 (recognizing the "legiti-
mate governmental interest in the order and
security of penal ifstitiations”); - Pell, 417 U.S.
at 823, 84 S.Ct. at 2804 {“institutional consid-
eration of internal security within the corree-
tions facilities” is “central to all other correc-
tions goals”). However, defendants cannot
merely brandish the words “security” and

12. Plaintiffs correctly point out thal none of the
reports proflcred by defendants as relating 1o
gang violence relate the vialence to the wearing
of beads, This absence in the writlen repars.

“safely” and expect that their actions will
automatically be deemed constitutionally per-
missible conduct. .Indeed, “inadequately for-
mulated prison regulations and policies
grounded .on mere speculation, exaggerated
fears, or post-hac rationalizations wil! not
suffice to meet the [Alct’s requirements.”
Senate- Report at p. 1¢. Otherwise “[s}eem-
ingly reasonable regulations based upon
speculation, exaggerated fears of thoughtless
policies cannot stand.” House Report.

Defendants argue that beads promote and
facilitate gang activity and viclence because
they are gang identifiers easily displayed to
fellow gang members or rivals in the con-
trolled prison setting:

THE WITNESS: [Tjthe ability to show
their specific colors or to bring that piece
that they wore in the streets promotes
{gang activity] in our facility.
THE COURT: You have to articulate why.
Why can't they do that by merely being
members of the gang?
THE WITNESS: If.five members know
that they are members of gang [sic], you
are correct that it probably would not
make a difference. But if you have a
facility that you have 2,000 or 3.000 in-
mates in it it is kind of hard. The commu-
nication system, even though it is goed, it
is not very easy, in a yard setting where
there is [sic ] 400 or 500 inmazes, for pec-
ple to pick out who are their particular
members. -

Testimony of Deputy Commissioner Glenn S,
Coord (hereinafter “Goord testimony™), Tr.
2526,

While 1 defer to defendanis’ assessment of
the gang situation within the DOCS system,
and ! aceept defendants’ assertions that
bends are gang identifiers and facilitate gang
activities and violence,’? this portion of defen-
dants’ arguments as justification for the en-
tire scope of its directive does not address
the essence of plaintiffs’ claim. Defendants
have not shown how the directive, which
prohibits the wearing of beads even under

nevertheless, does nol vitiate defendants” vonclu-
sion that the wearing of beads facilitaies gang
communications or poses » threat of promating
violence.
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tlothing, furthere the stata’s tompalling in.
@6& in the least restrictive manner, Plain-
tffs convincingly argue that wearing beads
under their clothes would address DOCS'
concerns. Wearing of the beads in this man-
ner avoids their public display and, hence,
the easy identification of gang members
while simultaneously pertnitting plaintiffs 8.
exercise their religion. [ am Lroubled by
defendants’ complete rejection of plaintiffs’
proposal based on what defendants specula-
tively describe as an “enforcement problem,”

Dmmmsauzﬁ have not proffered persuasive
evidence that wearing beads under clothing
poses 8 security risk. i do not conclude that
the possession of beads is less dangerous
.Sw: the actua) wearing of beads under an
inmate's clothes; in fact, it may be rore
dangerous to prison security. Beads, wheth-
er rosary or Dhikr, or even crosses or cruci-
fixes, once in the possession of an inmate,
may be displayed surreptitiously to Taeilitate
gang identification, while also physically
available for use as a weapon or for some
other iliegitimate purpose. In fact, upon
cross  examination, Deputy Commissioner
Goord conceded that the carrying and dis-
play of any item, even if momentary and
fleeting, can resuit in problems for prison
administrators. Ty. 49-50.

It is obvieus from the record before me
thal, rather than presenting this Court with
some support for their alleged security con-
cerns, defendants have merely articulated a
speculative difficulty associated with the en-
.?Rmsaﬁ of the directive if they permitted
inmates to wear their beads under their
clothes: -

lijt is difficult for us to supervise the offi-

cers when we have inconsistent policy.

And if I understand your question, 1 would

say what [sic ] inmate can wear beads un-

der his shirt, but another inmate can't
thw_. it. [t becomes an enforcement prob-
em.

. - . . - -

The ones that are allowed to have the
beads, he ean possess them. 1f on a frisk
of same kind the officer finds them, he has
the ability to say, "0.K., are you allowed to
have these,” and checks to see. And you
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are carreet, [ don't know how large the
number is going to be.

Goord Testimony, Tr. 32-33.

Ct Yet, plaintiffs’ free exercise of -their
ﬂ__mz.s cannot be contingent on administra-
nua inconveniences, where such inconve-
niences are-no greater than those presented
by w.: prison rules. Enforcement problems
ire _mvo«mun in 2 prison setting whenever a
security guard has 1o enforce any rule, and
are no different or greater whether an in-
mate possesses or wears Santeria beads un-
der clothing as opposed to crucifives or med-
als. Perceived preference exists whenever
_,»_w.mu.o:u practices are B...om.aﬁma and o.am
prisoner gets, something another does not.
Dietary differences and the penological prob-
feras they create are legendary.. Apparently
the defendants ‘are blind to the existing di-
rective's distinctions amongst, various  reli-
gions and religious practices. . These distinc-
tions—distinctions, which favor “traditional”
over “nontraditional” religions—are more in-
tolersble than any distinction which would
permit the wearing of .beads by Santeria
adherents. The former is based on unfound-
ed sssumptions about the genuine character
of religious practices while the latter would
be based on actual singere beliefs,

The inmate predisposed. to flout prison
E_mu. or to challenge the aanctiona on the
wearing of beads under. cothing is likely to
do it with crosses and crucifixes. The en-
forcement problem is the.same. In both
nﬂ.mm_ the discreet. wearing of a religious
artifact under an inmate’s shirt will amount
to the same enforcement problem for prison
o.BnEm. [ cannot find any rational distine-
tion between these two situations.

Defendants further fear n:”:. they cannot
enaure the beads will not be seen or exhibit-
ed if worn under clothing is not reasonably
based. Defendants' musings that.the beads
may be. viewed when plaintiffs remove their
.n_o”rmu or might be seen through their cloth-
c_._m. are, considered .in the most generous
light, simply unconvincing, These hypotheti-
cat &uv_&.u would be nothing more than
passing occurrences that would not promote
the easy gang idéntification which defendants

allege is the reason beads facilitate gang
violence.
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Remarkably, defendants have not shown
that there has been any attempted or actusl
ilicit use by any prison gang of Santeria
beads. 1am not clear that the beads used by
gang members in any way even remotely
resemble Santeria beads, either in shape or
color. Although defendants claim that beads
have been permitted into the 3&8? solely
for religious purposes, defendanis have not
shown how the Santeria beads specifically
have been used by gungs to facilitate or
encourage gang activity. See Tr. 45. There
has not been anything presented to this
Court that ahows that the rea! problem does
not stem from seme other source, for exam-
ple gang use of craft and hobby beads, rather
than from religious beads, be they Santeria
beads or some other devotienal article.-

Even if defendants had presented cogent
and compelling ‘evidence establishing a corTe-
lation between the wearing of Santeria beads
and gang violence, defendants have failed to
dispute plaintiffs’ allegations that they ‘are
not gang members or that the beads they
request to wear de not reflect any known
gang colors, Defendants’ response to plain-
tiffs’ denial of personal gang association or
activity is t¢ hypothesize that plaintiffs’
beads tmay be restrung to reflect gang colors
for improper use, and that DOCS is not
aware of all the colors which may now, or
some time in the future, be designated as a
gang membership identifier. Tr. 60-61.

The weakneas of defendants’ position is
evident, The possibility that beads may be
restrung in order to reflect gang colors and
gang affiliation in no way prevents DOCS
personnel from confiscating such beads. In
that case, the beads would no longer repre-
sent, or be used for, religious devotional pur-
poses. Defendants’ further concern that
come surrently non-existent inmate group
may in the future form and adopt colors, or
that existing gangs may change . colors, to
coincide with the colora of plaintiffs’ Santeria
beads, and then choose to wear them under
their clothing without public dispiay. is noth-
ing less than "pure speculation,” which, as I
have already stated, cannot and should not
be the basis for burdening plaintiffs’ constitu-
tional rights.

1 accept that this Court is bound to defer
to prison administrators an questions of pris-
on seeurity needs. [ also accept DOCS' as-
sertions that prison gang violence is on the
rise and threatens the security of the state's
prisons, and further that gangs use beads as
member identifiers and that, to this exient
the beads facilitate gang activity. Acceptiag
alt this, I am not required, en a motion for
preliminary injunction. to indulge DOCSE
whims and anxieties about prospective hypo-
thetical situations. See Senate Report at 11
House Report. While such claims may later
prove sufficient to withstand the plaintiffs’
challenge to a carefully considered directive,
speculative and uncertain anxieties are sim-
ply insufficient, at this time, to sustain’ a
blanket. prohibition on wearing beads under
clothes. Thus, [ find that there is 2 likeli-
hood that the directive does not embody the
least restrictive means to achieve the pur-
ported compelling goals of prison security
and reduction of prison gang violence.

(12,131 The motion before me presents
an opportunity to address defendants’ ap-
proach to their directive and this litigasion.

Defendants' responses to the plaintiffs’
claims and to questions at the Hearing sug-

gest that, in fashioning their directive, defen-

dunts did not adequately investigate and [ully

understand the Santeria retigion. [t is sig-

nificant that the one accommedation of plain-
tiffs' religion adopted by the defendants—
permission 10 possess beads—is antithetical
to plaintiffs’ baliefs. The defendants have
concluded that there is no significant burden
in merely permitting Santeria adherents t0
possess, but not wear, beads. This view of
Santeria, however, completely ignores plain-
tiffs’ claims that it is their sincere belief that
they must wear the beads, and that it is the
sincere belief of a significant number, if not
the majority, of Santeria practitioners that
they must wear beads. Defendants ignore
the statements by plaintiffs’ and their own
knowledgeable expert's on this issue. In
fact, defendants' expert avers that "Santeria
has 2 long-standing tradition of giving foilow-
ers the option of wearing or carrying the
neckizces.” Affidavit of Raul Canizares, 3.
Even & novice, wholly unfamiliar with Sante-
ria, ¢an glean from these documents, and the
statements contained therein, that the wear-
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ing of beads is a bona fide tenet of a signifi-
tant number of Santeria practitioners and
that the failure to wear the beads is sincerely
believed to result in life altering adverse
consequences.!  The beads .are not, as de-
fendants would have me recognize, an option-
al devetional item. Rather, they are a hall-
mark of plaintiffs' beliefs. Unlike the choice
of, or prohibition against, wearing rosary or
Dhikr beads, or crucifixes and crosses, only
in the cuse of Sunteria beads does the failure
o wear them, according to pluintiffs* beliefs,
result in negative, and possibly irreversible
life consequences for the practitioner.

DOCS personnel, despite their history in
the prison system with Santeria adherents,
and despite their own expert's evidence and
the significant available literature on the sub-
Jject, appear, at best, ill-informed and tndif-
ferent." The following exsmination of Depu-
ty Commissioner Goord, a coauthor ‘of the
directive, is revealing. .

Q. How much research did you do before
this challenged directive was promulgated
in terms of trying to determine exactly
what effect these directives would have on
the inmates, specifically, on inmate adher-
ents of Santerja?

A. Richard Moore, who 1} believe has.an

affidavit—] am not sure of the extent of

13, The fact that plainiifis may practice Santeria
in a manner distinct from other praciitioners is
ot in and of itsell, grounds for challenging the
Benuine character of thewr religious tenets,
Whether plantiffs represent a minerity of Sante-
ria practitioners is of no concern for this Court
may not discemn the propricty of religious prae.
tices, bul merely the sincerity of plaintifs peli-
grous beliels. Hermandeg v, C.LR, 490 U.5. 30,
699, 109 S.Cu 2138, 2149, 104 L.Ed.2d 7es
(1989) ("t is not within the judi
tion the centrality of particular beliefy or practic-
¢s 10 a faith, or the validity of panicular {itigants’
interpretations of those creeds,™), citing Thomas
v Review Bd of Indiang Employmen: Security
Div., 450 U 5. 707, 716, 101 5.C1. 1425, 1431, 87
L.Ed.2d 824 (1881)  Not every adherent of o
rehgion follows or pructices the religion's tenets
to the lettce.  For example, some practitioners of
religrans with dietary restrictions alter their per-
sonal adherence to the parameters of the restric-
tions, That some sdherents choose 10 follow
cenain tenets of a religion in a manner different *
than the majority, does not alter the genuine
character of the religious tenet or the importance
to the adherent of the manner in which he or she
follows the tenci. Here, defendants' own expert
recogmizes that most adherents wear beads.

854 FEDERAL SUPPLEMENT

research he did, but he did the research

and he was involved, certainly, in setting
the policy.

Q  But this directive was under your
name?

A. T'think it is both of sur names,

‘Q. Did you read any bocks about Sante-
ria?

A .Zo. 1 ma not.

Q. Did you speak to any experts about
Santeria?

A. [ spoke to Richard Moore.
Q. Is he an expert in Santeria?

A. 1 don't believe so. T don't believe he

is, '
Tr. 44. G

This type of care, or, lack of care, in weigh-
ing penological interests and religious inter-
ests ia cerfainly not of the type commanded
by the First Amendment and the Supreme
Court in Church of the Lakumi, see pp. 16~
17, infra .

IV. The 0&6:&3:%5. Reasonableness
Standard '

{i4] Even under n_.._m O'Lone/Turner rea-
sonableness standard it appears, at this pre-

Prohibiting adherents from practicing what they
genuinely believe to be an integral part of their
religion can-only be a burden. To argue that it is
not is to subject religious belief to an evaluation
process of the relative importance of the reli.
gious tenets. itself inimical 10 the First Amend.
ment. See Thomas, 450 U.S. at 718, t0] S.C1. at
1431 {("it is not within the judicial function and
judicial competence 16 inquire whether the peti-
tioner or his fellow worker mare correctly per.
¢eived the commands of their common fajth.
Courts are not arbiters of seriptural interpreia-
tion.”). Thus. the number of Santeria practition.
ers whe share plaintffs’ beliefs abour wearing
beads is noy dispositive of the gtnuine pature of
plaintifis’ beliefs. See Martimelli v. Dugger, 817
F.2d 1499, 1505 (L 1th Cir.1987), cert. denied, 484
U.8. 1012, 108 §.C1. 714, 98 L.Ed.2d 664 (1938)
(in free exercise of religion case thers is no
-requirement: that inmate’s belief be shared. by a
majority, of the religion's adherents).

14. Defendans’ conlicting informatian is in strik-
ing contrast to plaintiffy’ counsel's presentation
which provided camprehensive referentes to this
Court on Santeria practicey, including the wear-
ing versus passession of the Orisha beads.

CAMPOS .
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liminary stage, that the directive is not likely
te withstand judicial scrutiny. I[n Tumner,
the Court set forth the following factors to be
considered in determining the constitutionali-
ty of a challenged prison regulation:
1} whether there is a rational relationship
between the regulation and the legitimate
government interests asserted; 2) whether
the inmates have alternative means to ex-
ercise the right; 3) the impact that accom-
modation of the right will have on the
prison system; -and 4) whether ready alter-
natives exist which accommodate the right
and satisfy the governmental interest.

Turner, 482 U.S, at 89-90, 107 5.Ct. at 2262

Courts are charged under the Turner test
with determining whether s “valid, rational
connection” exists between DOCS' proposed
objectives and the challeriged directives,
Fromer v. Seully, $14 F.24 69, 74 (2d Cir.
1889). Upon nommmmm_.nwno.: of the parties'
assertions and evidencé submitted to” this
Court, and applying the Turner factors to
this cage, [ conelude z,.m.p.n"onm is a likelihood
that plaintiffs can establish that the directive
is unconstitutional,

Ewmr.wu discussed above, prohibiting the
wearing of Santeria beads underneath cloth-
ing will not eradicate or significantly mini-
mize attempts at individual gang affiliation or
gang viclernce. There is no rational relation-
ship between those objectives and the prohi-
bition on wearing beads under clothing.

Second, the plaintiffs de not have alterna-
tive means to exercise their religion. Plain-
tiffs have stated under oath that they sin-
cerely believe they must wear the beads, not
merely possess the necklaces. See Campos
Affidavit, 99 8-7, 12; Lance Affidavit, 19 3-7,
18. Their expert also states that “ft}he ma-
jorily of followers of Santeria believe that
the beads must be worn around the neek in
order to protect the ‘head' of the wearer.”
Murphy Affidavit.at %12 (emphasis added).
Defendants contend otherwise, but submit
only an unpersuasive expert's affidavit which
merely states that not all Santeria adherents

1%, Plaintiffs’ papers and supplemental submis-
sions suggest that they n._.n..m.-:.ﬂnaou or are un-
dergoing such recognition within Santeria, See
Lance's Supplemental Affidavit, 99 11-12; Lenter
dated April 8. 1964 from Tany Campos to Mr.
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wear the beads, or for that matter believe
that they must wear them, However, this
same expert also notes that practitioners who
undergo the initiation to become a “Santero”
may be required to wear the beads at all
times, thus recognizing that some practition-
ers do indeed believe they must wear the
beads." Affidavit of Raul Canizares, 3. In
short, defendants’ expert dees not contravene
the plaintiffs’ claim that many, if not a major-
ity, of Santeria practitioners believe that
wearing their beads is an essential and inte-
gral part of their religious practices. Eo._.m.
over, even if plaintiffs’ beliefs about wearing
the beads is a minority position among
Santeria practitioners, their beliefs are, nev-
ertheless, entitled to First Amendment pro-
tection. See Hernandez v. C.LR, 490 US.
680, 109 S.Ct. 2136, 104 L.Ed.2¢ 786 (1889)
{it is not the court's role to question the
centrality of particular beliefs ar practices to
a faith, or the validity of particular litigants’
interpretations of the tenets); Thomas v
Review Bd of Indiane Employment Sec.
Div, 450 U.S. 707, 7T15-16, 101 S.Ct. 1425,
1430-81, 67 L.Ed.2d 624 (1981) (the courts
should not assess intrafaith differences);
Martinelll v. Dugger, 817 F.2d 1499, 1505
{11th Cir.1987), cert denied 434 U.S. 1012,
108 S.Ct. 714, 98 L.Ed.2d 664 (1988} (minori-
ty status of inmate’s belief is not significant).

Third, with respect to the impact that ac-
commodating plaintiffs’ rights will have on
the prison system, based on what the parties
have presented to me, | am compelled to
conclude that the impaet is constitutionally
insignificant. In the same manner that de-
fendants monitor and evaluate the conduct of
inmates who, under the directive at issue
here, are permitted to wear other religious
artifacts under their clothing, such as crosses
and medals, or who may possess rosary or
Dhikr beads, they may similarly oversee the
conduct of inmates who wear Santeria beads
under their clothing.

Finally, “the existence of obvious, easy al-
ternatives may be evidence that the regula-

Murphy. Thus, defendants’ own cxpen might
cancede that plaintiffs fall within the category of
Santeria adherents he recognizes believe that
they must wear beads.
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don is not reasonable, but is an ‘exaggerated
respunse’ W prisen concerns.” Turner, 482
U.S. at 90, 107 S.Ct. at 2262, As discussed
fully above, the wearing of the Orisha. beads
under the plaintiffs’ clothing, out of sight and
without intent to display them publiely, is a
simple and canvenient alternative to an abso-
lute ban on wearing beads. While the mere
existence of un alternative is not per se evi-
dence that the directive is unreasonable,
if an inmate elaimant can point to an
alternative that fuily accommodates the
prisorer's rights at de minimis cost to
valid penclogical interests, s court may
consider that as evidence that the regula-
tion does not satisfy the reasonable rela-
tionship swandard.

/d at 91, 107 S.Ct. at 2262

in summary, the directive is not likely to
survive review under the O'Lone/Turner rea-
sonableness stangard. There is a likelihood
of success on plaintiffs’ claims that the di-
recdve simply is not a reasonable wmw_uo:mm to
the concerns the defendants agsert herein, as
they significantly burden plaintiffs' constity-
Uunal rights to the [ree exercise of their
religion and ure not reasonably related to
legitimate penological interests.

V. The Approval Process

{15] Plaintiffs complain that during the
pendency of the DOCS' approval procedure,
plaintiffs are denied the right to exercise
thelr religion because they are prohibited
from wearing, or even possessing, -their
beads, in violation of their Fourteenth
Amendment due process rights. Defendants
respond that they acted properly in estab-
lishing an approval procedure whereby they
may determine the sincerity of plaintiffs’ reli-
gious beliefs before thay are permitted to
possess beads.

(16) in- assessing plaintiffs’ claims, this
Court must decide “whether the plaintiff was
deprived of a4 protected interest, and, if so
what process [the plaintiff] was due” Ferid
v. Smith, 850 ¥.2d 917, 924 (2d Cir.1588).
set forth in Mathews v Eldridge 424 U.S.
319, 95 B.Ct. 893, 47 L.Ed.2d 18 {1976), there
ure three factors relevant to this determina-
oh:

First, the private interest that will be af-
fected by the official action: second, the
risk of an erroneous deprivation of such
interest through the procedures used, and
the probable value, if any, of additional or
substitute procedural safeguards; end fi-
nw:w, the Government's interest, including
the funetion S«.o_cmm and the fiscal and
administrative burdens ..:E. the additicnal
or substitute procedura!l requirement
would entail. .

{d at 335, 96 S.Ct. at 903 (citation omitted).

Certainly plaintiffs have.s protected inter-
est in practicing the Santeria religion and
thus in wearing their religious beads. See
Churck of Lukumi, — (J.§. —, 113 S.Ct.
2217, 124 L.Ed.2d 472 (Santeria practitioners
entitted to First .Esm_.aaouﬂ protections);
Cruz, '405 U.8. me 92 wo.. 1079 (inmates
maintain their First 5»35»2 rights).
.E..S.m is more than an ovvon.EES. for an
erroneocus %v:...vcou _._m_.m in that there has
béen an actual deprivation cﬁ EE:E? vn»n_u
nm:&.:m the UOOm .nu!.c,..n_ process, even
afer _8»_ prison u.uiwac.wsud recognized’
the sincerity of plaintiffy' _religious beliefs.
Finally, there are no additional fiscal and
administrative burdens assoéiated with per-
mitting plaintiff$ ‘to’ wear their beads ‘under
their: clothing' while the ‘approval process is
completed.  According to the deferidants, the
approval process could be sccomplshed in a
relatively short time, ‘thus, ‘any burden is
minimal.

I"‘accept "that to properly establish the
religious nature of plaintiffs’ requests, DOCS
must be able to assess' the genuine nature of
their religious beliefs with respect to the use
of beads, However, in this case, DOCS has
exercised its authority in an unevenhanded
fashion to the EE:E?. disadvantage for,
unlike inmate practidoners of other religions
who desire to wear or possess religious
items, only Santeria sdherents must seek
approval for the use of their'beads and must
forfeit their ..mrm_onm :.mau ﬁ:&:m such ap-
proval,

- DOCS' declared justification for requiring
approval by the Central Office, in addition to
approval at the facility level, reveals-that the
approval process, as designed, has maore to
do with DOCS' administrative inability to

CAMPOS v,

Clia ua 854 F.Supp.

control ity staff than with the institutional
need to identify genuine religious practition-
ers. Deputy Commissioner Goord himself
testified that he had to injeet into the approv-
al process review by his office because of the
poor administrative history which character-
ized the facilities’ implementation of the prior
religious practice policies.
The policies talked about enforcement. [
couldn’t control it. [ could not control
what they were allowing on a facility level,
absolutely net, which-goet me into a pesition
to put out this policy. I finally said to the
system, this is our policy. [ didnt put
myself in to make a determination on a
religious tenet. | wanted 10 make sure
that the policy ut the faeility—not to slow
down the process—that [ knew was being
permitted in the facility. The problem is
that, for maybe 14 years or- whatever time
plaintiff had beads, the facility chaplain or
the security supervisors were not following
the process. In order.to control the gang
problem and to get control over the beads,
| said, [ have to say that 1 want to look at
every one myself.
Tr. 37-38.

In summary, plaintiffs have met their bur-
den of showing a likelihood of -suecess or a
serious question on the merits, albeit on the
narrow and discreet issue: of the. deprivation
of their beads pending completion of the
DOCS approval process, to justify prelimi-
nary relief.

Y1, Fourteenth Amendment Violation

{171 Prior to the enactment of the Act,
the Second Circuit had held that on an equal
protection challenge,

. the reasonableness of the prison rules
and policies must be examined to deter-
mine whether distinctions made between
religious groups in prison are reasonably
related to legitimate penelogical interests.

Benjamin v, Coughlin, 805 F.2d at 575 (cita-
ton omitted). The Second Cireuit had, thus,
adopted the (M'Lone/Tumer reasonableness
test in assessing: inmates' Fourteenth
Amendment equal protection claims concern-
ing the free exercise ‘of their religion.
Whether this standard survives the passage
of the Act need not be decided on the instant
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motion since [ conclude that even under the
less rigorous reasonableness tesi. plaintiffs
have satisfied their preliminary injunctien
burden

Plaintiffs complain that Directive # 4202
impraperly distinguishes between religisus
medals, crosses and crucifixes and beads.
Plaintiffs argue that this distinction is not
reasonable because crosses and crucifixes
can easily be used as weapons and because
the prohibition on beads does not ensure the
reduction or elimination of gang activity or
violence, Plaintiffs maintain, and invite this
Court to conclude. that defendants’ actual
rationale for these distinctions is tainted by
diseriminatory motives.

Defendants maintain that DOCS' distine-
tion is based on defendants’ conclusions that
colored beads are used by gangs to publicly
identify themselves and that they facilitate
gang activities. 1 have accepted this justifi-
cation and accord the appropriate deference
due the defendants’ assessment of the gang
situation in New York's prisons and gang use
of beads. There is nothing now before me to
suggest that religious medals and crosses,
however, are being used or have been used
by prison gangs for their notoripus sctivities.

. Accepting- defendants’ distinction between
erosses and beads does not conclude the
equal protection inquiry. While it is reason-
able 1o treat differently, even preferably,
items which, until now, have not been associ-
ated with prison gangs and do not impinge
on prison security, it strains the outer baund-
ariea of "reasonableness” to prohibit posses-
sion of all Santeria beads, including black
and white or gold beads, when rosary and
Dhikr beads are not so burdened. Defen-
dants have not proffered a valid reason for
such a distinetion, and en this record [ can
find none.

Directive # 4202 favors Christian and
Catholie symbols and inmates whe use or
wear such jtems. } am sympathetic to piain-
tiffs’ elaims, and question the apparent bias
prominent throughout the directive toward
“traditional” Catholic and Christian religious
symbols. Nevertheless, [ do net agree that
DOCS' distinctions berween religious medals
and beads as contaiped in Directive # 4202
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are wholly unreasonable. To the extent thar
defendants have justified such preferences
based on institutional security concerns,
plaintiffs’ likelihood of success on the merits
is not apparent, However, to the extent that
defendants cannot justify a presumption
against all Santeria beads, without imposing
similar burdens on rosary and Dhikr beads,
defendants’ distinction is vulnerable to plain.
Uffs' equal protection claims on the narrew
issue of DOCS' disparate treatment of Sante.
ria beads. The Constitution does not counte-
nance such unabashed bias,

YL Conciusion

Fur the reassns discussed herein, plain.
uffs’ motion for a preliminary injunction is
GRANTED. The defendants are enjoined
during the pendency of this action from pre-
venting plaintiffs frem receiving in the mail
or otherwise, or from wearing their Santeria
beads, under their clothing, or from placing
them on their shrines, in a manner avoiding
the public display of such beads,

30 ORDERED.

APPENDIX

Inmates will be permitted to wear only
traditionally accepted religious medals,
crucifives, or crosses. The religious med-
al, erucifix, or cross shall be affixed to a
chain only. |t is not acceptable to wear
religious medals, erucifixes or erosses that
are affixed to beads, teather, strings, or
rope.  Religious medals, crucifixes and
crosses shall not exceed the monetary limit
for jewelry as set forth in Directive
#4911, Packages and Articles Sent or
Brought into Institutions. - The religious
medal, crueifix, or cross on g chain, shall
nat be of such size or design that can be
used as a weapon, canceal cantraband, or
constitute uny other threat to Lhe security
or safety of the institution.

All approved religious medais, crucifixes,
and crosses shall not be visible and shal)
be worn underneath clothing at al] times,
Rosary beads and ‘Dhikr beads are not
considered religious ‘medals, and, as such,
may be possessed for prayer and waorship,
but not worn ar displaved. Roeary and/or

- dannas andfor . colored ‘handkerchiefs wil !

Dhikr beads in the color of black only wil
be permitted. .

Other traditionally accepted prayer beads,
documented and supported on a theological
basis for use in'the practice of an inmate’s
documented religion; may - also be pos-
sessed, but not worn' or displayed. Only
those colors documented and supperted on
a theological basis in the practice of an
inmate's documentad religions wil] be con-
sidered for approval, pursuant to review by
the Sentor Chaplain and Deputy Superin.
tendent for Security Services. After the
review by the Senior Chaplain and Deputy
Superintendent for Security Services, a de-
cision will be made to either disapprove
the beads or recommend approvat ta Cen-
tral Office. If recommended for approval
at the facility level, a photograph and 2
written explanation regarding the theologi-
cal basis for the recommended approval
shall be forwardeq to the Assistant Com.
missioner for Ministerial Services who will
review the facility recommendation with
the Deputy Commissioner for Correctional
Facilities, at which time approval or disap-
proval shall be determined. If approved
by Central Office, the beads will be regis-
tered at the facility and & permit wifl be
issued. . :

As with religious medals, crueifixes, or
crosses, religious beads shall not exceed
the monetary limit for Jjewelry as set forth
in Directive # 4911, Packages and Articles
Sent or Brought into Institutions, and
shall not.be of such: gize or design that it
can be used a3 a weapon, conceal contra-
band, or constitute any threat to the safety
of the institution. .
All stipulations regarding religious articles
shall be consistent with the inmate's docu-
mented religion.

Directive # 4911, Pockages and Articles
Sent or Brought into Institutions, will be
revised to include the above. As of De.
cember 1, 1993, no beads, logse or _
stringed, will be permitted as art/habby  §
supplies or in any. form other than for,
religious purposes P...,mwmnm.mnm shove, ..
Additionally, as+of December 1, 1993, ban-

net be permitted: Only solid white hand- . 1

_.S_mmx..m,brxowm. v. INTERNATIONAL BUSINESS MACHINES CORP. 215
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APPENDIX-—Continued

kerchiefs will be permitied.  Directive
#4911 is being revised aceordingly, In-
mates have until March 1, 1994, to send
home or dispose of bandannas and/or. col-
ored handkerchiefs,

These revisions supersede all prior policy
and CORC decisions regarding these is.
sues,

==

Linda D. MISEK-FALKOFF and
Adin Falkoff, Plaintiffs,

v,

INTERNATIONAL BUSINESS
MACHINES CORPORATION,
Defendant.

No. 89 CIV 6269(VLE).

United States District Court,
S.D. New York.

May 13, E.mx.

Employee aued employer for violation of
Rehabilitation Act after she was placed on

““. permanent - disability statys, allegedly be-

cause of her atypical nervous system- disor-
der. The District Court, Vincent L. Broder-

RE ick, J., held that: (1} conduet associated with

handicap, as distinet- from ‘handicap itseif,
was relevant to determination of whether
employee was “qualified” within meaning of
Rehabilitation Act; (2) decision to place em.
ployee on permanent dissbility was sup.
poriad by employee's admission to at least
one physically aggressive episode, ongoing
disagreement with managers.and other em-
pleyees, and absences from workplace for
exiended periods of time; and (3) employer
made reasonable accommodations for em-

" ployee, even though employer would not al-
[ low employee to work at home.

Motion to dismiss granted.

1. Federal Courts =429
State court's Jjudgment has same fyl]

faith And credit in federal court 23 in courts
of state,

2. Federal Courts ¢=420

Federal court must apply, where appro-
priate, state court's standard of res judicata.

3. Judgment e=588

Under New York law, determination of
whether eguse of action is barred because it
i3 based on same set of underlying facta is
based an whether cause of action s greunded
On same gravamen of wrang on which instant
action is brought,

4. Judgment €=§28.16(3)

Employee's claim of handicap discrimi-
natien in violation of both state and federal
law was barred by res judicata in light of
employee’s earlier state court action ugaingt
employer and former managers in which she
slleged that defendants engaged in campaign
of tortious infliction of emotional distress;
employee eould have raised all claims in state
court and had choice of proceeding initially in
federal court. Rehabilitation Act of 1973,
§504, 20 USCA § 794 o8 US.CaA
§ 1367(c)(3); N.Y.McKinney's Executive
Law § 296, subd. 1(a): N.Y.McKinney's Civil
Rights Law § 40—

5. Federal Civil Procedure 22470, 2544

Summary judgment on merits of claims
is appropriate if there are no genuine issues
of material fact, and moving party establish-
es its right to judgment as matter of iaw;
nenmoving party must establish genuine is-
sue of material faet. Fed.Rules Civ.Proc.
Rule 56(c), 28 US.C.A

6. Federal Civil Procedure =247

Mere existence of some alleged factual
dispute between parties wili not defeat other-
wise properly supported motion for summary
Judgment. Fed.Rules Civ.Proc.Rule 56{c), 25
US.CA.

7. Civil \Rights-e=173.1

Rehabilitation Act, which has as its pur-
pose deterring discrimination against handi-
capped individuals, does not prevent employ-
er from making decisions based on job-relat-
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' 'Rabbi Reuven FLAMER/

1
AN

Plaintifr,

| AR TR
CITY OF WHITE PLAING NEW,
YORK, Defendant. -

No. 92 Cjv. 9165 (SS).
United States Diatrict Court:

-8.D. NewiYork, . ... o

Rabbi who had agught permissicn'to dis~
Play menorah in ecity park bréught -action
challenging city -council resolution barring
fixed outdoor diaplays of religious or political
symbols in parks. - ‘Following trial, the Dts.
trict Ooﬁ.r.”mogsmwn_.. J.. held that:. (D)
rabbi-had standing to pursue facial attack on,
resolution: ' (2) evidence did “not’ ovarcome:-
presumption that parks were' traditionat pab-
lie fora; (3) resoltion’ was ‘cofitentsbased
. regulation of Bpeech rather ,.Bw.m.;mwm&mmaym.. :
tral' tirse, Blice, and marifier restrictio

city's gontention, that, auch, dis-

playa gave impresaion of city endorsernent.of

religion, T :
Ordered accordingly.

. B et | SECH -
1. Constitutional Law @s42(9) = ' -
- Ratbi bad standing o assert facial .
tack. .on city couneil . resolytion [prohibiting,
fixed cutdoor digplaya,of religious or political,
symbols in city parks, despjte city’s conten-.
tion thst rabbi had never requested or been
denied permission to erect, menorah in his
individual capacity but only on behalf of or-
ganization he ‘répresented; reaslution’ poded
threst of injury to rabhi by-expressly:prohib-
iting expressive activity he:bought to'engage

Dec. 6,1993. .. ...

FLAMER v. CITY ‘OF WHITE  PLAINS, N.Y. 1365

Clur an 541 F.Supp. 1363 (8,D.N.Y, 1993)

in, and rabbi had made hie desire to erect
menorah”digplay concrete by requesting per-
mit to do a0, which request rabbi bad been
told: would- be- denied under.- resolution.
US.CA Conat. Art. 3, § 1 et seq.. Amend.
- - .

2.-Federal Civil Procedure e=103.2

" While standing will Lie only if plaintiff
Euumummmwaﬁm,n..mﬂ personal stake in contro-
versy, that staké is established: where such
plaintiff has ‘suffered some threatened or ac-
tual .injury resulting from putatively Dlegal
action;: . therefore, standing requirement is
met wherg Tegulation or law poses real and
imminent threat. of injury to plaintiff,
US.CA Const. Art. 3, § 1 et seq.

3. .Om:un:p:osu_ Law &=90(1}

wmmﬁotu and political apeech enjoy full
protection of First Amendment's fundamen.
tal ‘fuarantee of freedom of speech,
USICA Const Amend. 1. ’

4! Conatitutional Law e=80.1(4)
Ty . ..

" +'First:Artendment’s fundamental guaran-
tee. of freedom of speech does not translate
into unlimited access to government property
for:expressive purposes; rather, whether re-
strictions on access to public property imper-
misgibly infringe an free speech rights de-
pends on ‘niture of property at - issue.
U.S.CAA" Const. Amend. 1,

5. ‘Canstitutional Law @=90.1(4)

.Public park is traditional public_forum,
inagmuch as such getting has historically
aerved both in practice and in public percep-
tion a8 recognized enclave of free expression,
and most exacting Berutiny attends restrie-
tions on ‘expreBsivé activity in publie’ park;
government may enforcecontent-based re-
strictior on speech in public park only if
regulation is necessary to serve compelling
stats Interest-and- is narrowly drawn to
achieve that end; -government may enforce
contént-neutral regulstion on expresaion in
publie: park only if it serves significant gov-
ernment ‘interests, is narrowly tailored, and
leaves-open ample alternative. channels of
communications, U.S.C.A Const:Amend, 1..
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6. Constitutional Law &90.1(4)

Nonpublic fora are government-owned
properties not open by tradition to public for
expreasive activities, and iess stringent stan-
dards govern restrictions on access to such
properties; both content-neutral time, place,
and manner restrictions and reasonable con-
tent-based restrictions ere appropriste, al-
though government may not restrict speech
simply because it opposes viewpoin: ex-
pressed, U.S.CA ConstAmend. 1.

7. Constitutional Law ©=90.1(4)

Designated public forum consists of
property which government has intentionally
apened for expressive sctivity by all ‘or part
of public; access restrictions tb such forum
are governed by same rigorous standards
that apply to traditional. public forum.
US.C.A Const.Amend. 1. :

8. Constitutional Law @=84.5(11)
Evidence did not overcome presumption
that city parks as public parks were tradi-
tonal public fora, notwithstanding city's as-
serted historical practice of excluding fixed
displays of religious and politicil symbols
from parks; restrictions define-forum only if
property is inherently nonpublic, and ewvi-
dence showed that city's parks were classic
traditional public fora. US.CA. Const
Amend. 1. .

3. Constitutional Law €=84.5(11)
City council resolution barring fixed out-
door display of religious or political symbola
in city parks was not content-peutral,fime,
place, and manner restriction, and inetead
was content-based regulstion of speech, not-
withstanding city’s contention that 'it' bur.
dened all religious displays equally.
U.S.CA ConstAmend. 1. '

10. Constitutional Law ¢&845(11)

Equal access policy permitting fixed reli-
gious displays in city's public parks would
not viclate establishment clause, and city
could not rely on clause to justify resolution
barring fixed outdeor diaplay of religious or
political symbols in parks, notwithstanding
contention that presence of religious symbols
would convey impression of city's endorse-
ment of religious messages conveyed or reli-
gion in general; equal access policy would

have secular purpose of promoting free
speech and religious tolerance, policy would
not entangle ¢ity with religion since private
religious and secular fixed displays would be
on equal footing, and parks in question were
not closely associated with seat of govern-
ment and were traditionally cpen to diverse
public expressive activity, including private
free-standing nonreligioua displays.
US.CA Const Amend. 1.

11, Constitutional Law ¢=84.1 '
Governmental action contravenes estab- ,...
lishment clause if: (1) it lacks secular pur-
pose; (2) has principal or primary effect of .
advancing or inhibiting religion; or (3) fos-
tera excessive .entanglement with religion.
U.S.C.A, ConstAmend. 1.

12. Constitational Law €=84.5(11)-

Even if establishment clause provided
compelling justifieation for city council reso- .
lution’s content-based restriction on expres. .
sive conduct .by -barring fixed cutdoor. dis4
plays of religious or political symbels in city
parks, .resolution would.still be void as viola-
tive of First Amendment since it was not:
narrowly tailored to achieve ita asserted goal Y
of avoiding impreasion of eity endorsement of 3
religion; resolution ‘was overbroad in that it
banned private fixed displays of political as
well a4 religious symbols, and o establish™
ment’ clEuse’ coficerns were raised by fixed 3
politieal” displays;” moreover, less restrictive
means, such s’ signn “existed to- dispel any’ .
mistaken' impresaitn 'of government endorse-! :
ment. US.CA Const.Amend. 1.

FLAMER w CITY OF WHITE PLAINS, NY.

Clie aa 841 F.Supp.

freedom of expression and freedom of reli-
gion. In 1991 and 1992, plaintiff Rabbi Reu.
ven Flamer (“Rabbi Flamer™) sought permis-
gion to display a menorah during the holiday
of Chanukah in one of two city-gwned parks,
Tibbits Park (“Tibbita™) or Main Street/Ma.
maroneck Avenue Plaza Park (“Main"), locat-
ed in the downtown area of White Plains,
New York, Defendant, the City of White
Plajns, New York (the “City”), denied both
requests pursuant to a December 2, 1991
Resolution (the “Resglution”), adopted by the
White Plaina Common Couneil (the “Com-
mea Council”), which prohibits “fixed outdoor-
dizplay{a] of religious or political aymbols” in
City parks. .
Rabbi Flamer desires to erect a temporary
free-standing menoreh in a City park during
the eight day holiday of Chanukah thig year
and in the future. He.claima that the -City's
Resolution is unconstitutions] under the Free

Speech and Free- Exercise Clauses- of. the
 First Amendment, and the Equal Protection

Clause of the Fourteenth Amendment. . Rab-
bi Flamer requests that -1 (1) declare . the
Resolution unconstitutional;, {2) permanently

] enjein the City from applying the Resslution

to his requests to display a menorah in a City

b park; and (3) order the City to permit him to

erect.a free-standing menorah in a City park

[ during the Chanukah holiday this.year and,

thereafter, N IS SR E
- The City concedes that the Resalution re-

 stricts expressive conduct protected by the-
b First Amendment, but contends..that. the:
§- Resolution is a constitutionally valid time,

R place and manner restriction that is necags:
. b sary 1o avoid a violatian of the -Establishment
Glause. The Gity claims that beeause it haa

b cever ‘allowed fixed, free-standing. religious
B displays in City parks, permitting such s
display now would violate the Establishment
Clause because it would convey the impres.
* sion that the.City endorsed partieular rali.
gions .or religion .generally.

This ease was tried before me on October
18, 1993, and the record, as agreed by the
parties, consizts entirely of atipulations of
fact, depositions, answers to interrogatories
and requests for admissions, and exhibits,
Jurisdiction is premised on 28 US.C.
3 §§ 1331 & 1343(a) (1993). This Opinien and

Nathan Lewin, Niki Kuckes, James Heav-
ner, Miller, Cassidy, Laroces & Lewin,
Washington, DC, for plaintiff Rabhi Reuven
Flamer.

Vincent R. Fontana, Robert P. Pagano,
Wilson, Elser, Moskowitz, Edelman & Dick-
er, New York City, for defendant City of |
White Plains, NY. - :

OPINION AND ORDER

SOTOMAYOR, District Judge.

Thia case involves the interplay between
twe of our nation's most cherished values:

13835 (S.D.NY. 1993} m“wmu
Order sets forth my findings of fact anc
coenclusiona of law. For the reasons dis.
cussed below, [ find the Resolution unconsti-
tutional and enjoin the City from applving
the Resolution to Rabbi Flamer's requests

[. BACKGROUND

Rabbi Flamer is an Orthodox Jewish Rab-
bi who is a member of the Hasidic Lubavitch.
er sect of Orthodox Judaism. Rabbi Flamer
resides in White Plains, New York. At all
relevant times, Rabbi Flamer has served ag
the Executive Director of Chabad Lubavitch
of Westchester County (“Chabad™}. Chahad
is an Orthodox Jewish organization con-
cerned with Jewish education and ather is.
sues. Chabad does not have a membership
in the sense of a congregation, and Rabbi
Flamer and his wife are the organization's
sole officers.

-The City is a municipal corporation of the
State of New York, located in Westchester
County. The City, through the White Plains
Department of Recreation and Parks {the
“Parks Department”), maintains aver 200
scres of park land in Westchester County,
Since 1979, Joseph P. Davidson has served as
the Comniissioner of the Parks Department.

Chapter, 6-2 of the White Plains Code,
entitled “Parks and Playgrounds,” sets forth
general rules governing use of City parks.
Park use is alto governed by municipal, state
and federal laws, as well as formal and infor-
mal policies and practices devised by the
Parks Commissioner. Like private parties,
the City must comply with all relevant laws
and administrative rwes in its use of the
parks.

Those, including the City, who wish to use
a City park for an event involving more than
25 people, the placement of objects or equip-
ment, or the use of a sound system must
obtain a permit from the Parks Department.
To request & permit, parties generally send =z
written request to the Parks Commissioner
detailing various aspects of the propoged use,
including the time, date. and number of peo-
ple expected. Al requests other than those
for ballpark or athletic permits are handled
by the Parks Commissioner and his Deputy
Commissiener, who examine them for user
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