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Not Reported in F.Supp.
(Cite as: 1994 WL 62965 (S.D.N.Y.))

Ulf W. RUNQUIST, as trustee of Runquist and
Co., Inc., Profit Sharing Trust.
Plaintiff,

v,

DELTA CAPITAL MANAGEMENT, L.P., John
M. Lefrere and William H. Gregory.
Defendants

No. %1 Civ. 3335 (55).
United States District Court, S.D. New York.
Feb. 18, 1994,
OFINION AND ORDER
SOTOMAYOR, District Judge.

*1 Pursuant to Fed.R.Civ.P. 60(b), plaintiff UIf
W. Runquist moves to reconsider my Order dated
July 15, 1993 adopting the Second Supplemental
Report and Recommendation of Magistrate Judge
Barbara E. Lee. Magistrate Judge Lee
recommended dismissing plaintiff's federal fraud
claim pursuant to Fed.R.Civ.P. 56(c), and
dismissing plaintiff’s common law claims pursuant
to Fed.R.Civ.P. 41(b) for failure to prosecute. For
the reasons set forth below, the motion for
reconsideration is denied.

BACKGROUND

The facts of this case are set forth in detail in my
Order dated July 15, 1993 (the “Order”) adopting
the Second Supplemental Report and
Recommendation of Magistrate Judge Barbara E.
Lee. Although I assume familiarity with the Order,
1 briefly summarize the relevant procedural history
of this case.

Plaintiff Runquist purchased a limited partnership
interest in Delta Capital Management {"Delta®)
allegedly in reliance upon false statements made by
Delta’s general partners, pro se defendants John
LeFrere and William Gregory. On December 3,
1991, LeFrere moved for summary judgment on the
ground that plaintiff could not prove reliance, a
necessary element for a fraud claim under federal

law.

The action was referred to Magistrate Judge
Barbara E. Lee on December 13, 1991 by Judge
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Kimba M. Wood. On February 20, 1992,
Magistrate Judge Lee established April 6, 1992 as
the deadline for plaintiff's submission of papers in
opposition to the summary judgment motion.
Plaintiff filed no papers by that deadline. On
August 17, 1992, Magistrate Judge Lee issued her
first Report and Recommendation (the *Report*),
The Report concluded that plaintiff: (1) had
completely failed to demonstrate reliance, an
essential element of its case; (2) had not arrived at a
scheduled Status Conference; (3) had not served
defendant Gregory in a timely manner, despite
repeated instructions by Judge Wood; (4) had failed
to engage in discovery within the time frame
established by Judge Wood; and (5) bad made no
timely effort to oppose plaintiff’s summary
judgment motion. On the record, Magistrate Judge
Lee recommended dismissing the fraud claim against
LeFrere for failure to demonstrate reliance, and
dismissing the outstanding common law claims
against LeFrere for failure to prosecute.

On August 28, 1992, plaintiff objected to the
Report and moved for reconsideration. Plaintiff's
counsel, Louis S. Sandler, alleged that he drafted an
affidavit in opposition to the summary judgment
motion in December 1991.  Sandler claims he
discussed the affidavit with plaintiff on January 2-3,
1992. However, no affidavit was ever filed with the
Clerk of the Court. Sandler blames this omission on
a disgruntled secretary who left his firm’s
employment in January 1992. Sandler attached what
purported to be a copy of the lost affidavit to the
motion for reconsideration. The copy was not
signed, but Sandler represented that the affidavit
would be re-executed upon plaintiff's return from
Sweden on August 29, 1992, Affidavit of Lewis S.
Sandler, swomn to August 28, 1992, § 4.

*2 On September 24, 1992, Magistrate Judge Lee
considered an affidavit executed by plaintiff on
September 14, 1992. The September 14 affidavit
differs substantially from the draft affidavit attached
to plaintiff's  August 28, 1992 motion for
reconsideration.  Magistrate Judge Lee issued a
Supplemental Report and Recommendation, which
concluded that the new affidavit failed to establish a
genuine dispute over a material issue of fact.
Supplemental Report at 3. It also found that
plaintiff’s "lame excuses” for continued delay were
insufficient to warrant modification of the prior
recommendation to dismuss the common law claims

Copr. ® West 1997 No claim to orig. U.S. govt. works
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for failure to prosecute. Id. at 5.

Plaintiff renewed its objections and filed another
motion for reconsideration. The motion contained
yet another affidavit, this time identical to the draft
attached to the August 28 motion. Apparently this
affidavit was sent to Judge Wood's Chambers on or
about August 31, 1992. This affidavit was not filed
with the Clerk of the Court, and was not part of the
record considered by the Magistrate Judge.
Curiously, this affidavit was executed in New York
on August 28, 1992. According to Sandler in his
August 28 motion and affidavit, his client was in
Sweden until August 29.

On November 17, 1992, Magistrate Judge Lee
issued a Second Supplemental Report and
Recommendation.  After considering the latest
affidavit, she determined again that it failed to
establish material issues of fact sufficient to pierce
the pleadings. Magistrate Judge Lee also adhered to
her recommendation to dismiss the remaining claims
for failure to prosecute pursuant to Fed.R.Civ.P.

41(b).

1 issued an Order on July 15, 1993 (the "Order”)
adopting  Magistrate  Judge Lee’s  Second
Supplemental Report and Recommendation. The
Order concluded that reliance had not been proven,
and that summary judgment of the federal fraud
claim was appropriate. The Order also found that:

[A] plaintiff who, inter alia, repeatedly fails to

serve one defendant after being so instructed by

the Court, fails to serve another altogether, fails to
arrive at a scheduled Status Conference, fails to
engage in discovery, fails to oppose a motion for
summary judgment, and engages in a pattern of
suspicious, dilatory tactics with regard to the

production of affidavits, has evidenced, at a

minimum, a failure to prosecute warranting

dismissal with prejudice pursuant to Fed.R.Civ.P.

41(b).

Order at 11-12 (footnote omitted). The Order
dismissed the complaint with prejudice. Id. at 13,

Plaintiff brings this motion for reconsideration of
my Order. [n the motion, plaintiff states that it
opposed the summary judgment motion in a timely
manner. As evidence of this proposition, plaintiff
offers two forms of proof. First, plaintiff attaches a
copy of a receipt from a notary public, who
notarized a document for Runquist on January 2,
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1992. Plaintiff alleges that that notarized document
was the original affidavit in opposition to the
defendant’s motion for summary judgment.

*3 Second, plaintiff attaches a letter it sent to
defendant LeFrere. The letter is dated January 14,
1991, [FN1] and zdvises LeFrere that attached is a
copy of "the affidavit of Ulf W. Runquist in
opposition your Motion for Summary Judgment.*”
Pl.Ex. B. At the bottom of the letter appears a
handwritten endorsement by LeFrere that reads:

Lew,

I will be sending a retort to Bill Runquist's

affidavit against my motion for Summary

Judgment in the next several days. [ will send

you a copy of such the same day it is mailed to the

court. '

Sincerely,

John M. LeFrere
Plaintiff maintains that this note demonstrates that
LeFrere misled the Court into believing that he
never received the affidavit. Plaintiff points out that
LeFrere’s most recent papers are now unsworn.

Plaintiff concedes that it “cannot explain® what
happened to the original affidavit prepared in
December [991. Affidavit of Lewis S. Sandler,
executed July 30, 1993 (hereinafter "Sandler Aff."),
{1 2. However, plaintiff argues that because the
affidavit was "“promptly re-executed,” the loss of the
affidavit was not a sufficient basis for granting
summary judgment or dismissing the remaining
claims. Sandler Aff. 1 12. Plaintiff also denies that
there was anything surreptitious about the re-
execution of the original affidavit. Sandler claims
that the document is simply misdated August 28
instead of August 31, In Sandler’s words, "[iJt was
a classic slip.”™ Sandler Aff. § 7. To support this
claim, Sandler submitted a photocopy of Runquist’s
passport, which bears a stamp indicating that
plaintiff returned to the United States on August 29,
1992,

Plaintiff also maintains it was "not at fault for not
pressing discovery.” Sandler Aff. at 3. Plaintiff
argues that it believed discovery had been stayed
until resolution of the summary judgment motion.
Plaintiff supports this claim with a letter from
LeFrere to Judge Wood's Chambers in which he
states that the upcoming pretrial conference and trial
date are "stayed indefinitely until resolution on my
Motion for Summary Judgment.® Pl.LEx. C.

Copr. ® West 1997 No claim to ong. U.S. govt. works
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Plaintiff also states that engaging in discovery would
have been futile, "[a]s co-defendant Gregory had not
been served, and therefore, any depositions in his
absence would have been a nullity as to him and
would have had to be repeated.* Sandler Aff. { 6.

DISCUSSION

Rule 60(b), F.R.Civ.P., provides in pertinent
part:

On motion and upon such terms as are just, the
court may relieve a party or a party’s legal
representative from a final judgment, order, or
proceeding for the following reasons: n
mistake, inadvertence, surprise or excusable
neglect; (2) newly discovered evidence ...; (3)
fraud ... misrepresentation, or other misconduct
of an adverse party; (4) the judgment is void; (5)
the judgment has been satisfied ...; or (6) any
other reason justifying relief from the operation of
the judgment.

Rule 60(b) strikes a balance between "serving the
ends of justice and preserving the finality of
judgments.” Neimaizer v. Baker, 793 F.2d 58, 61
(2d Cir.1986) (citing House v. Secretary of Health
and Human Services, 688 F.2d 7, 9 (2d Cir.1982);
Seven Elves, Inc. v. Eskenazi, 635 F.2d 396, 401
(5th Cir.1981)). The district court’s responsibility
is to "maintain a balance between clearing ils
calendar and affording litigants a reasonable chance
to be heard.” Enron Qil Corp. v. Diakuhara, Bulk
Oil (U.S.A.}, Inc., 10 F.3d 90, 95 (2d Cir.1993)
(citations omitted). The Rule should be construed
broadly to do substantial justice, while keeping in
mind that final judgments should not be lightly
reopened. Neimaizer at 61 (quotation omitted).
Because 60(b) motions seek extraordinary judicial
relief, they should be granted only on a showing of
exceptional circumstances. Mendell v. Gollust, 909
F.2d 724, 731 (2d Cir.1990), aff'd, 501 U.S. 115,
111 S.Ct. 2173 (1991) (citations omitted). See also
Bicicletas Windsor, S.A. v. Bicycle Corp. of
America, 783 F.Supp. 781, 787 (5.D.N.Y.1992)
(60(b) motions "not granted lightly™) (citations
omitted).

*4 The decision to grant 60(b) relief lies within
the discretion of the district court. Maduakolam v.
Columbia Univ., 866 F.2d 53, 55 (2d Cir.1989). In
cases where the party seeking 60(b) relief has not
been heard on the merits, all doubts should be
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resolved in favor of that party. Salomon v. 1498
Third Realty Corp., 148 F.R.D. 127, 128
(S.D.N.Y.1993) (citing Sony Corp. v. S.W.I.
Trading, Inc., 104 F.R.D. 535, 53949
(S.D.N.Y.1985)).

Plaintiff has not specified which subsection of
60(b) underlies its motion. Rule 60(b) motions
seeking to undue the mistakes or omissions of
counsel could, on the face of the statute, be
considered under 60(b)(1) or 60(b)6). Rule
60(b)}(6) may be used to rectify mistakes or
omissions by counsel that are the result of
"extraordinary circumstances.” PT Busana [daman
Murani v. Marissa by GHR Industries Trading
Corp., 151 F.R.D. 32, 34 (§.D.N.Y.1993} (citing
United States v. Cirami, 563 F.2d 26, 34-35 (2d
Cir.1977) ("Cirami I[I") (other citations omitted)).
See also United States v, Cirami, 535 F.2d 736, 741
(2d Cir.1976) ("Cirami [") (even gross negligence
by attomey does not justify use of 60(b)6)).
Plaintiff, however, does not allege any extraordinary
circumstances that would justify considering the
mistakes and omissions of counsel under Rule
60(b)(6). Attorney Sandler even characterizes one
of his mistakes as a "classic slip.* Sandler Aff. { 7.

Under Rule 60(b)(1), however, the Second Circuit
has “consistently declined” to alter judgments in
cases where the mistake or omission was the result
of counsel's "ignorance of the law or other rules of
the court, or his inability to efficiently manage his
caseload.” Neimaizer at 62 (quoting Cirami | at 739
(other citations omitted)). Furthermore, 6O(b)(1)
relief will not be granted to remedy the
consequences of a poor litigation strategy. Id.
(citing Chick Kam Choo v. Exxon Corp., 699 F.2d
693, 695 (5th Cir.), cert. denied sub nom., Chick
Kam Choo v. Esso Oil Corp., 464 U.S. 826
(1983)). See also Spray Tech Corp. v. Wolf, [13
F.R.D. 50, 51 (§.D.N.Y_1986) (same).

Speaking in the context of vacating default
judgments, the Second Circuit has provided
additional guidance. District courts should not grant
a 60(b) motion made by an "essentially unresponsive
party” whose actions have halted the adversary
process. Maduakolam at 55 (ciling Sony at 540).
In cases where the unresponsive party seeks 60(b)
relief, denial of the motion is justified as a means to
protect the other party from “interminable delay and
continued uncertaintly as to his rights.” 1Id.

Copr. © West 1997 No claim to orig. U.S. govt. works
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In cases where counsel’s mistake or omission falls
within one the previously enumerated examples of
an inexcusable mistake or omission, clients cannot
seek 60(b) relief. Neimaizer at 63. This principle is
based on the theory that a person who selects
counsel cannot avoid the consequences of the agent's
acts or omissions. Id. at 62 (citing Link v. Wabash
Railroad Co., 370 U.S. 626, 633-34 (1962) (other
citations omitted)).

*5 Guided by these principles, 1 tum to plaintiff's
motion. | start by noting that plaintiff's numerous
arguments concerning the affidavit in opposition to
the summary judgment motion miss an important
point. The summary judgment motion was not
granted because no affidavits were ever filed. The
fraud claim was carefully evaluated by both
Magistrate Judge Lee and myself prior to dismissal.

Magistrate Judge Lee penerously considered the
substance of each submitted affidavit, despite their
irregularities.  In her Supplemental Report and
Recommendation of September 24, 1992, Magistrate
Judge Lee conctuded that the affidavit executed on
September 14, 1992, failed to establish a genuine
issue of materzal fact. Supplemental Report at 3.
The affidavit misdated August 28 was considered by
Magistrate Judge Lee in her Second Supplemental
Report dated November 17, 1992. She again
determined that evea in the light most favorable to
plaintiff, the affidavit still did not establish material
issues of fact sufficient to defeat defendants® motion.

[ refused to coosider the misdated affidavit
because it was never filed with the Clerk of the
Court pursuant to Fed.R.Civ.P. 5(¢), and therefore
was not part of the record as required for de novo
review under Fed.R.Civ.P. 72(b). Order at 8-9. [
did, however, consider the substance of the
September 14 affidavit, which was drafted with the
benefit of the guidance provided by Magistrate
Judge Lee’s Original Report and Recommendation,
Viewing the affidavit in the light most favorable to
plaintiff, 1 agreed with Magistrate Judge Lee that
"its failure to pierce the pleadings made it
inadequate to defeat the defendant’s motions.” Id,
The affidavit made nothing more than "conclusory
assertions of fact” that repeat the pleadings. Id. No
new information had been submitted to the Court
that would have suggested that plaintiff would be
able to pierce the pleadings and establish a genuine
issue of material fact. See id. at 9-10 (citing cases).
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Repetition of arguments that have received full
consideration fails to constitute a genuine ground for
60(b)(1) relief. Peterson v. Valenzo, 803 F.Supp.
875, 877 (5.D.N.Y.1992), aff'd, 996 F.2d 303 (2d
Cir.1993).

The complex saga encompassing plaintiff’s
affidavits is one of many factors suggesting that
plaintiff has interfered with the adversary process
and has consequently failed to prosecute under
Fed.R.Civ.P. Rule 41(b). [FN2] Plaintiff’s belief
that the dismissal for failure to prosecute was
unwarranted because the original =sffidavit was
“promptly re-executed” belies reality. Sandler Aff.
§{ 12. Even if LeFrere received the affidavit in
January, counsel! fails to explain adequately why the
affidavit was not filed with the Clerk of the Court.
See, e.g., F.R.Civ.P. Rule 5(¢); Local General
Rule 1(a); Local Civil Rules 1(b), 3{(a)-(c). Counsel
cannot shift the responsibility for the failure to file
to his secretary. The New York Code of
Professional Responsibility provides, in part:

*6 A lawyer often delegates tasks to clerks,

secretaries, and other lay persons. Such

delegation is proper if the lawyers maintains a

direct relationship with the client, supervises the

delegated work, and has complete professional

responsibility for the work product.
New York Code of Professional Responsibility,
Ethical Canon 3-6 (1990). That seven months, a
missed Status Conference, and two reports by a
Magistrate Judge passed before counsel re-executed
the affidavit suggests that counsel’s supervision over
his client, his staff, and this case was lacking. I also
note that when counsel re-executed the affidavit in
August 1992, he again disregarded proper
procedural rules by sending the affidavit to Judge
Wood's Chambers rather than to the Clerk of the
Court. The result of this action was a gross waste of
the time and the resources of Magistrate Judge Lee,
who issued two supplemental reports in less than
eight weeks because she was, understandably,
unaware of the existence of the re-executed affidavit
at the time of her first supplemental report.

The failure to comply with the discovery schedule
established by Judge Wood also justifies the
conclusion that plaintiff failed to prosecute the case.
In fact, the Second Circuit has held that failure to

- participate in discovery justifies denial of a 60(b)

motion. Salomon at i28 (citing Sieck v. Russo, 869
F.2d 131, 134-35 (2d Cir.1989)). See also

Copr. © West 1997 No claim to orig. U.S. govt. works

CLINTON L IBRARY PHOTOCOPY



Not Reported in F.Supp.
(Cite as: 1994 WL 62965, *6 (S.D.N.Y.)}

Maduakolam at 56 (same). Plaintiff suggests that its
failure to participate in discovery was in the interests
of judicial economy. Plaintiff states that because
defendant Gregory had not yet been served, “any
depositions in his absence would have been a aullity
as to him and would have had to be repeated.”
Sandler Aff. § 6. This statement overlooks the fact
that Gregory was not present in the litigation
because plaintiff ignored Judge Wood's repeated
instructions to serve a complaint on Gregory in a
timely manner. Plaintiff’s second justification for
failing to participate in discovery, that somehow
discovery had been stayed definitely because of the
LeFrere's letter to Judge Wood, is also inadeguate
to warrent 60{b) relief. The letter does speak of
postponing the trial date pending resolution of the
summary judgment motion. PL.Ex. C. However,
the letter makes absolutely no reference to the
discovery timetable. Id. Regardless, the letter of a
pro se defendant does not render the timetable
established by Judge Wood irrelevant.

Finally, plaintiff’s counsel offers absolutely no
explanation for missing a scheduled Status
Conference. MNor does plaintiff explain why it failed
to serve a defendant despite being instructed to do so
by Judge Wood. In short, plaintiff’s actions display
an inexcusable pattern of obstruction of the
adversary process. Although the Second Circuit
affords "extra leeway" to pro se defendants who fail
to meet procedural requirements, such protection
does not extend to plaintiffs who are represented by
counsel. Enron Oil at 95-96. Plainliff has failed, as
a matter of law, to establish any valid reason for
invoking this Court’s extraordinary powers under
Rule 60(b).

CONCLUSION

#7 For the reasons stated above, plaintiff’s motion
for reconsideration of my Qrder of July 13, 1993 is
DENIED, and the Clerk of the Court is instructed to
enter judgment in favor of defendants and
dismissing this action with prejudice.

SO ORDERED.

EN1. Sandler claims that this date is a mistake and
should read January 14, 1992.

FN2. For purposes of this motion | assume that
plaintiff would be able to convince this Court that it

Page 5

should retain subject matter jurisdiction cven though
the main federal claim was dismissed on a summary
judgment motion. 28 U.S.C. § 1367(c)(3).

END OF DOCUMENT

Copr. ¥ West 1997 No claim 1o orig. U.S. govt. works

CLINTON L IBRARY PHOTOCOPRY



R OR PRI N wTears

T ia-us s amdw b dea D T

- C.. Foroo . . 91 CV 3335

S “  SDNY
. acp ?l JAN LS Sotomayer

\5 .
| q’s UNITED STATES COURT-QIyBPdrs. 7

1 FOR THE ‘ C"

/l’l/ SECOND CIRCUIT el

At a stated term of the United States Court of Appeals
for the Second Circuit, held at the United States Courthouse in the

City of New York, on the 2ng day of pecember , one thousand

nine hundred and ninety-four.

PRESENT: HONORABLE GEORGE C. PRATT,
HONORABLE PIERRE N. LEVAL,
HONORABLE GUIDO CALABRESI, Circuit Judges.

e
ULF W. RUNQUIST, as Trustee of RUNQUIST
& CO., INC. PROFIT SHARING TRUST,

Plaintiff-Appellant,

- against - Docket No. 94-7284

DELTA CAPITAL MANAGEMENT, L.P.,

Defendant,
JOBEN M. LeFRERE & WILLIAM H. GREGORY,

Defendants-Appellees.

- - = = - = = - =X

W

This appeal from a judgment of the United States District Court
for the Southern District of New York, Sonia Sotomayer, Judge, came
on to be heard on the transcript of record and was argued by
counsel for plaintiff-appellant and by defendant-appellee John M.

Lefrere, pro se.

ON CONSIDERATION WHEREOQF, it is now ordered, adjudged, and
decreed that the judgment appealed from is hereby reversed and

remanded.

Plaintiff Runquist alleged in his complaint that he had pur-
chased a limited partnership interest in Delta Capital Management,
L.P. ("Delta") in reliance upon false representations made by
Delta’s general partners, pro se defendants John LeFrere and
William Gregoxry. Specifically, the complaint alleges that LeFrere
and Gregory had furnished plaintiff with written materials, which
they had prepared, that included a "confidential" offering memoran-
dum stating that Delta did not intend to invest more than 50% of
its total assets in any one industry, or more than 25% of its
assets in the securities of any issuer. In reliance on that
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Runguist v. LeFrere
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memorandum, Rungquist invested $750,000, his life savings, in Delta.
Unfortunately for him, at the time of his investment, more than 75%
of Delta’'s assets were invested in securities of First Executive
Corp., a company which has since suffered severe financial rever-
sals, and whose stock is now virtually worthless.

Runquist asserted violations of federal securities laws as well
as state-law claims of breach of fiduciary duty, negligence, and
common-law fraud. O©On December 3, 1991, LeFrere moved for partial
summary judgment on the ground that Runquist could not prove

reliance.

Judge Kimba M. Wood referred the motion to Magistrate Judge
Barbara E. Lee. On February 20, 1992, Magistrate Judge Lee estab-
lished April 6, 1992, as the deadline for Runquist’s submission of
papers in opposition to the summary-judgment motion. Runguist
filed no papers by that deadline. On August 17, 1992, Magistrate
Judge Lee issued her first report and recommendation, which con-

e cluded that plaintiff: (1) had completely failed to demonstrate
reliance, an essential element of his case; (2) had not arrived at
a scheduled status conference; (3) had not served the complaint on
defendant Gregory in a timely manner, despite repeated instructions
by Judge Wood; (4) had failed to engage in discovery within the
time frame established by Judge Wood; and (5) had failed to "oppose
LeFrere’'s timely motion for summary judgment". Magistrate Judge
Lee recommended dismissing the fraud claim against LeFrere for
failure to show a triable issue as to reliance; she further noted
that "the absence of reliance * * * is fatal to plaintiff's ([feder-
al) claims against all defendants". 1In addition, she recommended
dismissal under F.R.C.P. 41(b) of the pendent state common-law
claims against all defendants for failure to prosecute under

F.R.C.P. 41(b).

On August 28, 1992, Runquist filed objections to the report and
moved for reconsideration before the magistrate judge. Focusing on
the magistrate judge’s statement that plaintiff had failed to
oppose the summary judgment motion, plaintiff’s counsel alleged
that he had drafted an affidavit in opposition to the motion in
December 1991; that he had discussed the affidavit with Runquist on
January 2-3, 1992, but later learned it was never filed with the
clerk because of a disgruntled secretary who had left his firm’s
employment in January 1992. He attached to the motion for recon-
sideration what purported to be a copy of the unfiled affidavit.
The copy was not signed, but the attorney represented that the
affidavit would be re-executed upon Runquist’s return from Sweden
the next day, August 29, 1992.

In a supplemental report and recommendation dated September 24,
1992, Magistrate Judge Lee considered a submitted affidavit execut-

CLLINTON L IBRARY FPHOTOCOPRY
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ed by Runquist on September 14, 1992. That affidavit differed
substantially from the draft affidavit attached to Runquist’s
August 28, 1992, motion for reconsideration. Magistrate Judge Lee
concluded that the new affidavit failed to establish a genuine
dispute over a material issue of fact. She also found that plaint-
iff's "lame excuses" for continued delay were insufficient to
warrant modification of the prior recommendation to dismiss the
state commcn-law claims for failure to prosecute.

Runquist renewed his objections and filed another motion for
reconsideration before the magistrate judge. That motion contained
an affidavit identical to the draft attached to the August 28th
motion. Runquist claimed that this affidavit had been sent to
Judge Wood's chambers on or about August 31, 1992; however, the
affidavit was not filed with the clerk and was not part of the
record considered by the magistrate judge. Curiously, Runquist’'s
signature purported to have been notarized in New York on August
28, 1952, which was one day prior to Runquist’s return from Sweden,

- according to his attorney’s affidavit included in the August 28th
motion. (The attorney later explained that, in notarizing his
client’s affidavit, he had simply made a mistake as to the date.)

On November 17, 1992, Magistrate Judge Lee issued a second -
supplemental report and recommendation. She determined that even
with his latest affidavit Runquist still had failed to establish a
material issue of fact. She also adhered to her earlier recommen-
dation to dismiss the remaining claims for failure to prosecute.

On July 19, 1993, Judge Sotomayer, to whom the case had been
reassigned, rejected Runquist’s objections, adopted the second
supplemental report and recommendation of Magistrate Lee, and

dismissed the entire complaint.

Runquist‘s motion for reconsideration and fer relief from the
judgment under F.R.C.P. 60(b) was denied on February 16, 1994.

Runquist raises two issues on appeal: (1) whether the affida-
vits and exhibits submitted to the district court raise a triable
issue of fact on his fraud and reliance claims under federal law;
and (2) whether the district court abused its discretion by dis-
missing all of the remaining claims under rule 41(b).

A. Summary Judgment

When a district court reviews objections to a magistrate
judge’s report and recommendation for summary judgment, it must
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make a de novo determination of the motion "upon the record, or

after additional evidence". Fed. R. Civ. P. 72(b); see also 28
U.s.C. § 636(b) (1) (c). Here we look at the entire record as it was

before the district court.

The August 28th affidavit, submitted to the magistrate judge in
draft form on the first motion for reconsideration and subsequently
submitted in executed form, raised triable issues of fact as to
whether defendants had misrepresented Delta’s investment plan to
Runqguist and whether Runguist reasonably relied on  those misrepre-
sentations. In his motion for summary judgment, LeFrere attempted
to show that Runquist could not have relied on any misrepresenta-
tion by defendants, asserting that Runquist had been provided with
substantial information concerning Delta’s investment practices
prior to signing the subscription agreement. These allegations
were directly countered by Runguist’s August 28th affidavit. If
the August 28th affidavit were considered, it is apparent that
summary judgment would be inappropriate.

The question, then, is whether the district court should have
considered the August 28th affidavit. By the time the matter came
before the district court, Runquist had submitted a signed and
sworn copy of the affidavit, albeit one bearing a questionable
date. Rungquist also had submitted both his sworn statement,
contained in his September 14th affidavit, that he had in fact
sworn to an affidavit identical to the August 28th affidavit when
it was originally presented to him in January 1992, and a copy of a
receipt from the notary public who notarized Runquist’s signature
on January 2, 1992. It was apparent that any failure either to
oppose LeFrere’'s original summary judgment motion or to file the
August 28th affidavit properly in the first instance was attribut-
able to counsel’s manifold shortcomings, rather than to Runquist’s
default. We do not condone counsel'’s numerous missteps. Simple
adherence to the Federal Rules of Civil Procedure would have
avoided the need for numerous motions for reconsideration and
additional explanatory affidavits. However, under the particular
circumstances of this case, where the plaintiff himself has repeat-
edly taken timely action to present evidence to the court, we
believe that, given our well-established preference that cases be
decided on the merits, the August 28th affidavit should have been
considered and summary judgment should have been denied.

B. Dismissal for Lack of Prosecution

Runquist also contends that the district court’'s rule 41 (b)
dismissal of his remaining claims was an abuse of discretion.

CLINTON L !BRARY PHOTOCOPY



Rungquist v. LeFrere
No. 94-7284

Rule 41(b) provides:

For failure of the plaintiff to prosecute or to comply with
these rules or any order of court, a defendant may move for
dismissal of an action or any claim against the defendant.
Unless the court in its order for dismissal otherwise
specifies a dismissal under this subdivision and any dis-
missal not provided for in this rule, other than a dismissal
for lack of jurisdiction, for improper venue, or for failure
to join a party under Rule 19, operates as an adjudication

upon the merits.

Although this rule speaks of dismissal on a defendant’s motion,
a district court may also act on its own motion, Schenck v. Bear,
Stearns & Co., 583 F.2d 58, 60 (2d Cir. 1878), as it did in this
case. We have noted, however, that "dismissal [for failure to
prosecute under 41(b)] is a 'harsh remedy to be utilized only in
extreme situations.’" Alvarez v. Simmons Mkt. Research Bureau

T Inc., 839 F.2d 930, 932 (24 Cir. 1988) {(quoting Thielmann v.

Rutland Hosp., 455 F.2d 853, 855 (2d Cir. 1972}). Our standard of
review for such dismissals under Rule 41 (b) is abuse of discretion.

Schenck, 583 F.2d at 60.

We assess a rule 41({b) dismissal in light of the record as a
whole, considering the following factors: (1) the duration of the
plaintiff’s failures; (2) whether the plaintiff had received notice
that further delays would result in dismissal; (3) whether the
defendant is likely to be prejudiced by further delay; (4) whether
the district judge has taken care to strike the balance between
alleviating court calendar congestion and protecting a party’s
right to due process and a fair chance to be heard; and (5} whether .
the judge has adequately assessed the efficacy of lesser sanctions.
Harding v. Federal Reserve Bk. of New York, 707 F.2d 46, S0 (24

Cir. 1983).

Applying these factors to the record in this case, we conclude
that the district court should not have dismissed these claims.
There is no doubt, of course, that the failures of Runquist’s
attorney were many and continued over several months. However, the
district court did not discuss the possible efficacy of other,
lesser sanctions, a factor to which we have attached particular
importance. See Schenck, 583 F.2d at 60 (stating that "[t]he sound
exercise of discretion requires the judge to consider and use
lesser sanctions in the appropriate case"). Moreover, it 1is
conceded that no express warning that further inaction would result
in the termination of the case was given before dismissal.
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We understand and sympathize with the district court’'s frustra-
tion in dealing with the repeated inadequacies of Runquist’'s

counsel. We think, however,

that, despite counsel‘’s many failings,

the imposition of the harsh sanction of dismissal, without warning
and without considering the efficacy of lesser sanctions, was
excessive in the circumstances of this case.

The judgment of the district court is reversed and the case is

remanded for further proceedings. .- (-H\\\
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BOLT ELECTRIC, INC., Plaintiff,
Y.
The CITY OF NEW YORK and Spring City
Electrical Manufacturing Co., Defendants.

No. 93 CIV. 3186(SS).
United States District Court, §.D. New York.
March 23, 1994,
OPINION AND ORDER
SOTOMAYOR, District Judge.

*] Pursuant to Fed.R.Civ.P. 12(b}(6), defendant,
the City of New York ("NYC"), moves to dismiss
the amended complaint in this diversity action for
contract nonpayment. Defendant NYC contends
that the alleged contract at issue is unenforceable
because it does not comply with NYC statutory and
regulatory requirements, and because it violates
public policy. For the reasons discussed below,
defendant’s motion is granted.

Background

Plaintiff, Bolt Electric, Inc. ("Bolt"), is a New
Jersey corporation which seeks payment for lighting
and related materials it designed or supplied for a
reconstruction project of the Eastern Parkway in
Brooklyn, New York (“the Project”), supervised by
the Department of Transportation ("DOT"). In
1987, after a competitive sealed bidding process,
NYC awarded Naclerio Contracting Co., Inc.
(“Naclerio®), a 58.7 million dollar contract for the
Project ("the Contract”).

At issue in the instant motion before me are
outstanding payments for materials ordered by
Naclerio from Bolt in Febmary 1988 and October
1991, The February 1988 purchase order included
materials which Bolt claims it specially designed for
the Project. The subsequent October 1991 purchase
order included several of the February 1988
matenials, as well as certain new items. It 1s unclear
how much payment Bolt received for the matenials
in these purchase orders.

Bolt also contracted with L.K. Comstock &
Company, Inc. ("Comstock™), a Naclerio electrical
subcontractor under the Contract, to supply lighting
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materials for the Project. Bolt claims that these
materials were specifically required under the
Contract. NYC, however, was not a party to either
agreement between Bolt and Naclerio, or Bolt and
Comstock.

The Naclerio Contract with NYC was ill-fated,
As time passed, the Project fell further and further
behind schedule and was delayed several years. As
the Project languished, Naclerio's financial status
also grew tenuous and, in 1990, Naclerio filed for
bankruptcy protection. [FN1] Naclerio did not pay
Bolt or Comstock during 1990 and 1991, and both
informed NYC of their respective nonpayment
problems with Nacleric. Eventually, in 1991,
Comstock informed NYC that it was withdrawing
from the Project because of nonpayment.

Naclerio thereafter requested that Bolt provide the
lighting matenials it had ordered. Despite the
existing and potential nonpayment problems, Bolt
agreed to continue with the Project on two
conditions. First, Bolt demanded full payment for
outstanding debts on materials it had already
provided. Second, it wanted NYC to guarantee
payment of all remaining materials.

Although it is unclear whether Naclerio complied
with Bolt’s first condition, Bolt claims that it
continued producing the Naclerio items because
NYC met its second condition by providing a
guarantee of payment. Bolt alleges this guarantee is
commemorated in a letter dated September 25,
1991, from DOT Deputy Commissioner Bernard
McCoy (“the McCoy Letter”).

*2 The McCoy Letter states, in pertinent part,
that:
[a]ll conforming material ordered by Naclerio on
their Purchase Order with [Bolt] will be paid to
Naclerio by the City of New York,
In the event Naclerio Contracting Co., Inc.
defaulls in its contract with the New York City
Department of Transportation, the Department
will purchase from Bolt Electric, Inc. all materials
ordered specifically for the Eastern Parkway
contract.
Affidavit of Gilman J. Hallenbeck ("Hallenbeck
Affidavit™), Exhibit H.

Relying upon the McCoy Letter as a guarantee,
Bolt accepted another purchase order from Nacleno
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for over two million dollars of lighting materials,
including materials previously ordered but which
Bolt had refused to deliver due to nonpayment
problems. Bolt states that some of the materials
included in this order had previously been inspected
and approved by NYC. Bolt also continued to
prepare and deliver other materials for the Project.

Bolt leammed, during the summer of 1992, that
NYC might declare Naclerio in defaull. According
to Bolt, at a meeting with NYC officials in August
1992 and at subsequent meetings, NYC officials
“assured Bolt that even if Naclerio was released and
a new general contractor was brought on board,
NYC would honor its commitment to purchase from
Bolt the materials ordered by Naclerio.” Bolt’s
Memorandum of Law in Opposition to Defendant
the City of New York’s Motion to Dismiss ("Bolt's
Memorandum®}, p. 9. The NYC officials also
instructed Bolt to continue working on the Project.
Id.

Naclerio's default was indeed imminent and, in
October 1992, the NYC declared Naclerio in
default. Bolt maintains that at another meeling on
October 26, 1992, with several NYC officials,
including DOT Assistant Commissioner Lawrence
Gassman and DOT chief lighting official Steve
Galgano, NYC again explicitly directed Bolt to
continue work on the materials ordered by Naclerio
and on new materials not previously ordered. Bolt
claims that, with the McCoy Letter in his hand,
DOT Assistant Commissioner Gassman assured Bolt
that “"the City will honor its commitment to you,"
id. at 10, and Bolt, again relying on these
assurances, continued to produce the requested
items.

After the declaration of Naclerio’s default, NYC
decided to complete the Project by submitting it to
the Project's surety, Aetna Casualty & Surety
Company ("Aetna®). Although Aetna hired
subcontractors other than Bolt to work on the
Project materials, Bolt alleges that Aetna promised
that Bolt would continue to serve as the electrical
materials supplier of the Project and that the NYC
guarantee in the McCoy Letter would be honored.
Notwithstanding these assurances, on February 12,
1993, the Project’s new electrical subcontractor
notified Bolt that it was no longer on the Project.
Defendant Spring City was ultimately selected to
supply 'the materials previously contracted by
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Naclerio in the October 1991 purchase order. [FN2]

In the case before me, Bolt seeks $2,592,746.20
for payments due under the February 1988 and
October 1991 purchase orders, which Bolt contends
NYC is bound to pay pursuant to the guarantee set
forth in the McCoy Letter. Bolt also claims that in
reliance on NYC's assurances of payment, Bolt
released its liens against Naclerio and Comstock for
prior purchase orders, and, at NYC's request,
withdrew its third-party complaint against NYC in
an Ohio lawsuit against Bolt, filed by one of its
suppliers for expenses associated with the Project.
Hallenbeck Affidavit, 19 27-28.

*3} Defendant NYC moves to dismiss Bolt's
complaint against it, arguing that there is no legally
viable agreement between NYC and Bolt which
requires NYC to pay for the items in the purchase
order.  Initially, NYC argued that a municipal
contract is valid and legally binding only if it
complies with the express statutory requirements of
competitive sealed bidding or the statutorily
recognized alternatives to the sealed bidding
process. NYC contends that because Bolt never
participated in the bidding process, or otherwise
complied with alternative procurement prerequisites,
the McCoy Letter cannot constitute a valid contract
with NYC. Also, a contract which does not satisfy
the statutory prerequisites, according to NYC, is a
nullity because it violates NYC's laws and rules
and, hence, contravenes public policy,

At the oral argument on the extant motion, held
October 23, 1993, NYC conceded that the bidding
requirement was not absolute and that it could be
avoided in certain situations, including when a
contractor defaults, Transcript of October 23, 1993
Hearing, pp. 3-4; 7; 9. [FN3] However, NYC
asserted that even in the case of a default, it may
circumvent the bidding requirement only after it has
formaily declared the contractor in default. The
timing of the default announcement, NYC argued, is
dispositive and anything preceding the
announcement is without legal significance unless it
complies with the statutory bidding prerequisites.

A consistent theme of NYC's arguments is that,
ultimately, any contract which has not satisfied the
applicable statutory requirements is invalid as
against public policy. Defendant NYC's public
policy argument may be summarized succinctly as
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alleging that the statutory restrictions on a
municipality’s right to contract cannot be ignored or
avoided because they are fundamental to
“responsible municipal government.” Thus, public
accountability, according to NYC, is paramount.

Bolt responds that the McCoy Letter did not have
to comply with bidding requirements or any
alternative contracting process, and that NYC’s
*official” declaration of Naclerio's default is
irrelevant to whether NYC agreed to pay Bolt for
the materials ordered for the Project. Bolt also
argues that if I determine that some approval was
required in order for NYC to enter a valid
procurement agreement with Bolt, I should overlook
such a requirement on purely equitable grounds
because there is no proof of "fraud, collusion or
other impropriety in the execution of the [McCoy
Letter].* Bolt's Memorandum, p. 22. Bolt further
contends that it is unfair to deny recovery against
NYC where Bolt has acted in good faith and upon
reliance of NYC's assurances.

DISCUSSION

A. The Motion to Dismiss for Failure to State a
Claim

Dismissal pursuant to Fed.R.Civ.P. 12(b)(6) is
warranted only where it appears beyond doubt that
the plaintiff can prove no set of facts in support of
(the plaintiff's] claim which would entitle [the
plaintiff] to relief.® Ricciuti v. New York City
Transit Auth., 941 F.2d 119, 123 (2d Cir.1991),
quoting Conley v. Gibson, 355 U.S. 41, 45-46
(1957) (footnote omitted).  The issue “is not
whether a plaintiffi will ultimately prevail, but
whether the claimant is entitled to offer evidence to
support the claims.” Scheuer v. Rhodes, 416 U.S.
232, 236 (1974). In considering the motion, the
allegations in the complaint must be construed
favorably to the plaintiff. Walker v. New York,
974 F.2d 293, 298 (24 Cir.1992), cert. denied, 507
U.S. 961, 113 S.Ct. 1387, 122 L.Ed.2d 762 (1993).

*4 Defendant NYC does not challenge Bolt's
interpretation of the McCoy Letter, but rather, for
purposes of this motion, NYC accepts the
proposition that a contract between DOT and Boli
existed. Memorandum of Law in Support of City's
Motion to Dismiss the Amended Complaint
("NYC’s Memorandum"), pp. !-2. NYC argues
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that because the McCoy Letter does not comply with
mandatory statutory requirements, however, it is an
unenforceable  contract, either because it s
statutorily invalid or because it violates public
policy. [FN4]

NYC agrees that there are two categories of valid
contracts exempt from the competitive bidding
requirement. The first category is best described as
contracts which are formed in accordance with
alternative methods to competitive bidding explicitly
set forth in the Charter, like the non-bidding process
for emergency procurements. See New York City
Charter § 315. Since the parties agree that the
alleged contract between Bolt and NYC does not
come within the coverage of any of these alternative
mechanisms, there are no viable arguments that the
McCoy Letter satisfies these sections of the New
York City Charter ("Charter™). [FN35]

The second category of bid-exempt contracts
includes contracts which are valid if they are a
consequence of a default of a contractor, and entered
into in order to complete the work under a contract
which has been previously submitted for bidding.
See N.Y.C. Administrative Code § 6-102(b) (1992).
The McCoy Letter arguably falls within this
category. Id.; see also Contract, Article 48,

Nevertheless, regardless of whether the contracts
were formed in accordance with recognized
altenative nonbidding procedures, or as a
consequence of a default, all NYC contracts must
satisfy certain approval procedures set forth in the
Charter, New York City's Administrative Code
("the Administrative Code") and the Procurement
Policy Board Rules ("PPB Rules”).

As discussed below, NYC's mandatory approval
requirements and public policy claims are its most
defensible and compelling arguments. Any
agreement or contract with Bolt, in furtherance of
the Contract and for purposes of completion of the
Project, must salisfy the requirements set forth in

- NYC’s rules and regulations. These requirements

are altermatives to the competitive sealed bidding
process  which, though  theoretically  less
burdensome, are mandatory and cannot be waived.
Since the McCoy Letter does not comply with these
statutory requirements, NYC argues it is invalid and
to recognize such a contract would violate public

policy. I agree.
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1. Declaration of Default as a Municipal Contract
Prerequisite

New York State’s General Municipal Law § 103.1
requires that contracts for public works must be
awarded to the lowest bidder.

Except as otherwise: expressly provided by an act

of the legislature or by a local law adopted prior

to September first, nineteen hundred fifty-three,
all contracts for public work involving an
expenditure of more than seven thousand dollars
and all purchase contracts involving an
expenditure of more than five thousand dollars,
shall be awarded by the appropriate officer, board
or agency of a political subdivision or of any
district therein ..., to the lowest responsible
bidder fumishing the required security after
advertisement for sealed bids in the manner
provided by this section....

*5 N.Y. GEN. MUN. LAW § 103.1 (McKinney

1986). [FN6]

The Charter specifically states that all City
procurement contracts shall be awarded pursuant to
a competitive bidding process initiated by NYC's
issuance of an invitation for bids. Interested bidders
submit sealed bids and NYC awards the contract to
the lowest responsible bidder. New York City
Charter § 313. However, as already stated, and as
NYC recognizes, the bidding process is not inviolate
or mandatory in all cases. See United States v. City
of New York, 972 F.2d 464, 471-72 (2d Cir.1992)
(New York City Charter includes valid exceptions to
the traditional state law requirement that New York
City bid all its contracts). The Charter provides for
methods of awarding procurement contracts, without
use of the bidding procedure, see e.g., New York
City Charter § 312 (exceptions to the procurement
process), § 315 (emergency procurement), § 317
{alternatives to competitive sealed bidding), and, as
the parties agree, under the Contract here, NYC
could complete the work without rebidding, if
Naclerio defaulted.

Bolt argues that since NYC could contract without
bidding to complete the work after Naclerio’s
default, it has the authority, as a matter of law, to
enter into an agreement, such as the McCoy Letter,
to pay for the Project materials. NYC counters that
a formal declaration of a default is a prerequisite to
the valid formation of a municipal contract to
complete the work under the defaulted contract.
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[ am not persuaded that NYC cannot act on what
ultimately is its discretionary authorily to complete
the Contract, in anticipation of a default, simply
because it has not yet formally declared a default.
Te hold otherwise would place an unwarranted and
unjustified burden on NYC from invoking its
discretion—discretion which appears otherwise
unencumbered. Cf. In re Matter of Leeds, 53 N.Y.
400, 403 (1873) (readvertising may be inappropriate
where it causes an injudicicus delay); City of New
York v. Palladino, 146 A.D. 850, £31 N.Y.S. 807,
809 (lst Dept.1911) (readvertising for contract to
collect refuse not required, in part, where
accumulating refuse was menace to the public).

Despite the total absence in the General Municipal
Law, the Administrative Code or the Cootract of
any time provision of the sort NYC proposes, NYC
requests that I read into these sources a requirement
that a formal declaration of default must precede any
attempts to secure the means by which to complete
the work under the contract. Such an interpretation
is unwarranted and unjustified by the plain language
of the law or the Contract which permits NYC to
complete the Contract "by such means and in such
manner” as it deems desirable. See Article 48.
NYC must be free to react in potentially urgent
situations, like securing specially-designed materials
or the services of a subcontractor, prior to a default.
Otherwise, NYC would bear an unnecessary nisk in
the completion of its defaulted contracts.

*6 Defendant NYC relies on the language of
Article 48 of the Contract to support its argument
that the bidding—circumvention provisions found in
this Article are triggered only once a default is
actually declared and the contractual notice
requirements are followed. Article 48, in relevant
part, states simply that the Commissioner of the
Department of Highways of the City of New York,

after declaring the Contractor in default, may then
have the work completed by such means and in
such manner, by contract with or without public
lettings, or otherwise, as he may deem advisable,
utilizing for such purpose such of the Contractor's
plan, materials, equipment, tools and supplies
remaining on the site, and also  such
subcontractors, as he may deem advisable.

This language alone is insufficient to support
NYC's conclusion that its discretion is limited.
This Article addresses only the actual act of
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completing the Contract, it does not state that NYC
could not take, pre-default, actions to facilitate such

completion.

In fact, the language of the Contract clearly
provides that if the contractor defaults, NYC may
complete the work "by such means and in such
manner” as advisable. Thus, the Contract grants
NYC broad discretion in furtherance of completing
the work, without any prohibition on NYC from
agreeing, pre~default, to pay Bolt for the
undelivered Project materials should Naclerio
default. Nothing therein suggests that the notice
requirements which exist, in part, for the benefit of
the contractor, also prohibit NYC from acting in
anticipation of a default, without bidding.

2. Comptroller Requirements on All Municipal
Contracts

The ability to exercise discretion to complete work
without rebidding before or upon a default does not,
however, relieve the City and. contractors from
complying with other legal obligations and
requirements. NYC matntains that any contracts or
agreements not submitted for bidding, must still
comply with other statutory requirements set forth in
the Charter, the Administrative Code and the PPB
Rules. These requirements mandate that contracts
be filed and registered with the NYC Comptroller
prior to  their implementation. NYC’s
Memorandum, pp. 14-22.

Three provisions control in the instant case. First,
Charter § 328(a) states:
Registration of contracts by the comptroller, a.
No contract or agreement executed pursuant to
this charter or other law shall be implemented
unti! (1) a copy has been filed with the
comptrolier and (2) either the comptroller has
registered it or thirty days have elapsed from the
date of filing, whichever is sooner, unless an
objection has been filed pursuant to subdivision ¢
of this section, or the comptroller has grounds for
not registering the contract under subdivision b of
this section. {emphasis added) [FN7]
Thus, all contracts and agreements are effective only
upon filing and registration with the Comptroller.
See Prosper Contracting Corp. v. Board of Educ. of
the City of New York, 73 Misc.2d 280, 341
N.Y.5.2d 196, aff'd, 43 A.D.2d 823, 35|
N.Y.S.2d 402 (1st Dept. 1974).
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*7 Second, § 6-101 of the Administrative Code
states, in relevant part:

Contracts; certificate of comptroller. a. Any
contract, except as otherwise provided in this
section, shall not be binding or of any force,
unless the comptroller shall indorse thereon the
comptroller's certificate that there remains
unexpended and unapplied a balance of the
appropriation or fund epplicable thereto, sufficient
to pay the estimated expense of executing such
contract, as cerlified by the officer making the
same.

* * %k

c. It shall be the duty of the comptroller to make
such indorsement upon every coatract so presented
to him or her, if there remains unapplied and
unexpended the amount so specified by the officer
making the contract, and thereafter to hold and
retain such sum to pay the expense incurred until
such contract shall be fully performed. Such
indorsement shall be sufficient evidence of such
appropnation or fund in any action.
d. The provisions of this section shall not apply to
supplies, materials and equ