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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
UNITED STATES COURTHOUSE
FOLEY SQUARE

NEW YORK. NEW YORK 10007-1581

CHAMBERS OF
SONIA SOTOMAYOR
UNITED STATES RISTRICT JUDGE

October 8, 1997

Hon. Orin G. Hatch, Chairman
Senate Committee on the Judiciary
224 Dirksen Senate Office Building
Washington, D.C. 20510

Dear Mr. Chairman:

Please accept the enclosed materials in response toc the
questions that have been posed to me by your colleagues.

Very truly yours,

Sonia Sotomayor

cc: Sen. Leahy
tb
encls.
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RESPONSES TO GENERAL AND ADDITIONAL QUESTIONS FOR
SONIA SOTOMAYOR POSED BY SENATOR JOHN ASHCROFT

Questions For All Candidates

1. Which current Supreme Court Justice do you most admire, and why?

I have great admiration for Justice Sandra Day O'Connor. She has demonstrated
the highest respect for the separation of powers, and for the sovereignty of the individual
states. I have also been impressed by her meticulous consideration of precedent, and by
her determination to approach each case on its individual facts. As a judge on the district
court, I have made every effort to be guided by these same principles: to honor
precedent, to respect the constitutional functions of the legislative and executive branches
of our government, and to approach each case on its individual merits.

2. What Judge or Justice has most influenced your thinking concerning the
constitutional separation of powers, and why?

Chief Justice John Marshall has most influenced my thinking concerning the
constitutional separation of powers. Justice Marshall is frequently recognized as one of
the greatest judges in our country’s history, and for good reason. Marshall set the
foundations of our Constitution in Marbury v. Madison, in which the Supreme Court,
under Marshall’s leadership, decided that the power of each branch of government is
based solely in the Constitution, and that no branch of government can expand upon the
powers specifically delineated in the Constitution.

3. What does the discretionary power of the judiciary mean to you?

The federal courts can exercise discretion only to the extent authorized by
Congress. In the Federal Rules of Civil Procedure, for example, Congress has directed
courts to exercise wide discretion in structuring discovery to promote judicial economy.
In numerous other areas, Congress has more narrowly circumscribed court discretion. In
all cases, courts must honor those parameters set by Congress.
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4. Which Judge has served as a model for the way you would want 1o conduct
yourself as a Judge, and why?

I have many judicial colleagues whom I admire. It is difficult for me to mention
one without feeling as if I have unfairly overlooked numerous others. I mention only the
Honorable Leo Glasser of the Eastern District of New York, however, because he was a
friend to me before I joined the bench. Knowing Judge Glasser on a personal level, I am
aware of his extraordinary commitment to family, and of his passionate love of the law. 1
have always sought to emulate these qualities, and I have tried to devote the same time,
care, and attention that Judge Glasser brings to the cases before him.

5. Which law review article or book has most influenced your view of the law?

1 have an extensive background in intellectual property, and have been most
impressed by Nimmer on Copyright, a comprehensive, insightful and authoritative
treatment of the complex issues permeating this area of the law.

6. What role do you think legislative history -- by which I mean the various .
committee reports, hearing transcripls and floor staiements -- should play in the
interpretation of the text of a statute?

First and foremost, a statute should be interpreted and applied according fo its
unambiguous plain terms. Indeed, legislative history should be consulted only in those
rare instances in which the text of a provision is truly ambiguous, and in which precedent
has failed to elucidate its meaning. Even in these unusual situations, judges must exercise
great care to ensure that the statements of intent they rely upon accurately reflect the
Congressional will, and do not more narrowly reflect the views of an individual legislator.

Additional Questions For Judge Sotomayor

4

1. You appear to have:been critical of mandatory minimums and the sentencing

guidelines. Do you.think federal judges should have greater discretion in
sentencing? Are there other areas in which you think federal courts should have
additional discretion?

As I explained during the hearings held on September 30, | value the Sentencing
Guidelines -- with their mandatory minimums -- as an important tool in avoiding arbitrary

2
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results, and as a valuable means of ensuring that the community's standards are reflected
in sentencing. Before the adoption of the safety valve provision by Congress, however, it
was my view -- and the view of the Judicial Conference -- that the Guidelines and
mandatory minimums could be revised to address more fairly those cases involving
nonviolent first time offenders. Congress agreed with these concerns and passcd the
safety valve provision in 1994. '

It is, of course, solely the prerogative of Congress to make any additional changes
to the Guidelines, or its mandatory minimums, that it deems necessary or desirable. Since
Congress passed the safety valve, in 1994, 1 am not aware of any remaining class of
individuals for whom I believe modifications are advisable. As I have throughout my
time on the bench, 1 will continue to apply the mandatory minimums, and the Guidelines,
and all laws, in whatever manner prescribed by Congress.

2. At the hearing, you mentioned that you recently concluded the trial in a case
called Holmes v. Artuz, which involved a prisoner who was removed from his food
service job because he was an open homosexual. Did you ever rule on a motion
for summary judgment or d motion for a directed verdict in that case? If so, how
did you rule?

The defendant prison officials in Holmes did not move for summary judgment.
During trial, however, I indicated to the parties that even if the jury were to return a
verdict in plaintiff's favor, defendants would have had a strong basis for reasserting their
claim of qualified immunity. At the close of the plaintiff's case, the defendants moved for
a directed verdict. I reserved decision pending the jury's determination on the potentially
dispositive factual questions, ie., whether the defendant prison officials did in fact
remove the plaintiff from his work assignment without his consent and whether there was
a genuine security concern motivating defendants’ actions. By returning a verdict for the
defendants on the first of these issues, the jury obviated any need for me to reach the legal
questions implicated by the issue of qualified immunity. Based on the jury’s verdict, I
entered an order dismissing the action. '

3. In your 1995 opinion in Holmes v. Artuz, you appear to reject a qualified immunity
defense, at least in pari, on the ground that the prison officials had not provided a
rational basis for the plaintiff’s removal. Is that a fair reading of your opinion?
Did the qualified immunily issue resurface later in the litigation? If so, how did
you rule?

In rejecting the motion to dismiss filed by the defendants in Holmes, 1 did not find

3
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the defendants' proffered security concerns to be unreasonable or irrational. I was not
permitted to make any determination as to the factual merits of the defendants' arguments.
In considering the motion to dismiss, I was instead obligated to treat the plaintiff’s
allegations as true. Accordingly, I had no basis -- in the context of the motion before me
-~ for rejecting the plaintiff>s claim that the defendants had removed him from the food
line based solely upon their, discriminatory animus towards homosexuals and not because
of any genuine concem for prison security.

With respect to the issue of qualified immunity, please refer to my response to
Question 2,

4. In your 1995 opinion in Holmes v. Artuz, you deferred resolution of the case in
part to allow the Supreme Court to decide the Romer case. How did you feel that
the Court's resolution of that case might be relevant in light of the standard for the
application of qualified immunity?

As I explained in my answer to Question 3, I rejected the motion to dismiss
entered in Holmes specifically because I was under an obligation to accept plaintiff's
allegations as true. Underwell settled Supreme Court precedent, cited in Holmes,
discrimination lacking any rational basis, as alleged by the plaintiff, is a clear violation of
the equal protection clause. For this reason, I could not at that time make any conclusive
determinations regarding qualified immunity. Defendants would have been entitled to
qualified immunity, however, if at some later stage of the proceeding they presented
evidence demonstrating a rational basis for their conduct, The Supreme Court decision in
Romer would not have affected this conclusion. Nevertheless, as a district court judge
considering issues similar to those in Romer, I considered it at least possible that the
Supreme Court's forthcoming opinion might -- in some way that [ could not specifically
predict -- effect the legal analysis applicable to the case before me.

5. In your 1995 opinion in Holmes v. Artuz, you read the pro se plaintiff's complaint
in the light most favorabie to him and concluded that it might be read 10 raise a
substantive due process claim. What was the precise substantive due process
claim that you felt was raised by the plaintiff's complaint, and what precedent
supported that claim? :

According to the Second Circuit decision in Jones v. Coughlin, which I cited and
relied upon in my Holmes Order, "a prisoner has a substantive due process right not to be
subjected to false misconduct charges as retaliation for his exercise of a constitutional

CLINTCN L IBRARY PHOTOCOPY
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right such as petitioning the government for redress of his grievances . . . ." 45 F.3d 677,
680 (2d Cir. 1995). The plaintiff in Holmes, as in Jones, complained that he was
retaliated against -- by means of false misbehavior reports -- specifically because he
exercised his first amendment right to complain to prison officials regarding perceived
mistreatment.

CLINTON L IBRARY PHOTOCOPY
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RESPONSES TO QUESTIONS BY SENATOR STROM THURMOND
REGARDING THE NOMINATION OF JUDGE SONIA SOTOMAYOR

1. Judge Sotomayor, in response to one of my questions at the nominations hearing
on September 30, you stated that you do not oppose mandatory minimum sentences
for drug offenses. FHowever, during your sentencing of Louis Gomez and Victor
Gomez on July 26, 1993, you stated: “I am deeply, personally sorry about the
sentence that I must impose . . . . 1 hope that yours will be one among the many
that will convince our new president and Congress to change these minimums.
The only statement I can make is this is one more example of an abomination
being committed before our sight. . . . [T, The laws require me to sentence you to the
five-year minimum. "

A. Flave your views changed since 1993 based on subsequent Congressional
action? If not, what did you mean when you said that Congress should “change
these minimums. " : :

Yes, my views have changes since 1993. As [ explained duning the hearing held
on September 30, 1 favor the Sentencing Guidelines -- with their mandatory minimum
sentences -- and appreciate the certainty which they provide. As1 also indicated, it is
solely for Congress, in conjunction with the President, to enact any changes to the
Guidelines. In this regard, I believed, in 1993 -- as did the Judicial Conference -- that
cases such as Gomez suggested a sound basis for Congressional action, particularly with
respect to defendants who were first time offenders and subordinates in drug distribution
schemes. In 1994, in enacting the safety valve, Sentencing Guideline § 5C1.2, Congress
agreed. It amended the Guidelines to permit departures from mandatory minimums in
cases involving defendants like Gomez -- first time offenders, involved as subordinates in
nonviolent crimes, who fully disclose all information they have to the Government.

B. What other examples of abominations were you referring 10?7

I believe that the only sort of situation which struck me as an abomination was the
Gomez type situation, a case in which a drug ring leader -- whom I sentenced to the
maximum prison term permissible under Guidelines -- would be required to serve only
three months longer than one of his subordinates. At the time I imposed sentence in the
Gomez case, the Judicial Conference was providing Congress with other examples of
cases in which the mandatory minimums -- as they existed at the time -- applied in such a
way that drug ring leaders were sentenced no more severely than first time offenders
working under them.
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2. During your sentencing of Daniel Gonzalez on July 12, 1993, you stated: “I do
hope that . . . your family will appreciate that we all understand that you were in
part a victim of the economic necessities of our society, but unfortunately there are
laws that I must impose. ™

A. What did you mean when you said that the defendant was a victim of economic
necessities?

As I made clear in my statements to the Gonzalez family, the defendant before me
was only "in part" motivated by economic circumstances. Foremost, defendants are
responsible for their misconduct, and have only themselves to blame for the choices that
they make to violate the law. In their letters to me, the Gonzalez family indicated that
they recognized that their relative bore the brunt of the responsibility for his egregious
misconduct. .

B. Do you believe the economic circumsiances of someone who is convicted of a
drug offense should be relevant in determining their sentence?

No, people should not be excused from their misconduct on account of their
economic circumstances. As I believe my own life experience demonstrates, people must
and can find more constructive ways to respond to economic hardship than to resort to
crime.

3. You stated during your hearing that the jury found against Darrow Holmes in his
lawsuit against Superintendent of Security Services in New York, Case No. 95 Civ.
2309 (SS). Iam aware that you denied the government’s motion to dismiss the
case. Did the government later make a motion for summary Judgment? If so, did
you issue a written order denying the motion.

The defendants did not make a motion for summary judgment in the Holmes case.

4, You are quoted in the New York Times on September 25, 1992 as saying that you
were ‘“very aware aof the controversy surrounding the guidelines™ and that you
expected to "‘experience some dislocation with them.” Please explain how and
why you have had “dislocation” with the Guidelines.

7
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As Senator Sessions observed during the hearing, “when you set a set of
guidelines, everybody’s not going to fit perfectly within it.” In commenting to the New
York Times concerning the responsibilities that I would have as a judge, 1 expected that it
would be difficult -- though necessary -- to impose mandatory sentences in some such
circumstances. During my time on the bench, [ have come to recognize that, most often,
the Guidelines provide welcomed certainty in sentencing.

5. In the same New York Times article, when asked whether you were “among’” those
who sat on her hands rather than give [Justice Clarence Thomas] a standing
ovation [at a Second Judicial Circuit conference], you are quoted as saying “I'll
take the Fifth.”

A. Please explain exactly what you did and said at that event in connection with
Justice Thomas 's appearance.

B. Please explain why your conduct was apparently inconsistent with most of the
audience.

C. When Senator Sessions approached the 1opic with you, you stated that you did
what you did because you did not wish to make a “political statement” through
your actions. Howeyer, didn’t your conduct, which was apparently inconsistent
with most atlendees, actually constitute a “political statement? ”

As I told Senator Sessions during the hearing, I stood in honor of Justice Thomas
when he entered the room at the Judicial Conference. I recall that most other judicial
attendees stood as well. Because my conduct was consistent with precedent and protocol,
I did not view my conduct as a “political statement.” In "taking the Fifth" in response to
the reporter’s inquiry on the subject, I meant only to offer a humorous proxy for a "no
comment.” Indeed, as a prospective judge involved in an interview with the New York
Times, ] was determined to avoid being drawn into a politically charged discussion, and
limited my responses mostly to questions concerning such matters as my childhood in the

South Bronx and my work as a prosecutor.
e /J?fw

198

CLINTON L IBRARY PHOTOCOPY



10708797 15:34 TFAX HON. SOTOMAYOR. 1011

RESPONSES TO REVISED FOLLOW-UP QUESTIONS FOR SONIA
SOTOMAYOR FROM SENATOR SESSIONS

Judge Sotomayor, in Holmes v. Artuz, 1995 Dist. Lexis 15926, you noted that
removing a prisoner from a prison job solely because he had declared his sexual
orientation may itself state a claim under 42 US.C. §1983.

1. In your legal opinion, is there a constitutional right to homosexual conduct?

In my legal opinion, based upon the Constitution and Supreme Court precedent,
including the Supreme Court’s decision in Bowers v, Hardwick, there is no constitutional
right to homosexual conduct. Moreover, as is the case with respect to all persons, except
for those few who are entitled to the benefits of more heightened scrutiny, actions taken
against homosexuals by the state are permissible provided only that they are rationally
related to some legitimate state interest. :

In the 1986 case Bowers v. Hardwick, the S;Jpreme Court ruled that homosexual
sodomy is not a constitutional right, and that a State could criminalize
homosexual conduct.

2. Judge Sotomayor, why did you mention the then pending Romer v, Evans case but
not mention Bowers v. Hardwick in your opinion and order in Holmes v. Artyz?
Isn't Bowers v. Hardwick relevant to the issue in Holmes v. Artuz?

The plaintiff in Holmes did not advance any claim that the Constitution protected
his homosexual conduct. Accordingly, I saw no reason to cite the Bowers decision.

The Romer case, however, which was pending before the Supreme Court at the
time I entered my order in Holmes, might have had some bearing on the issue that
plaintiff did raise in his complaint. Specifically, in Romer, the plaintiffs, like the plaintiff
in Holmes, raised an equal protection argument concerning their status as homosexuals as
opposed to their conduct as homosexuals.

In 1995, the Supreme Court ruled in Adarand v. Pena that all government racial
preferences are subject to the strictest judicial scrutiny.

3. Do you believe that the Adarand decision was correctly decided?

S
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In my view, the Adarand Court correctly determined that the same level of scrutiny
-- strict scrutiny -- applies for purposes of evaluating the constitutionality of all
government classifications, whether at the state or federal level, based upon race.

4. If confirmed, you will preside over many employment discrimination cases as a
federal judge. In a suit challenging a government racial preference, quota, or set-
aside, will you follow the Adarand decision and subject that racial preference to
the strictest judicial scrutiny?

Yes, as required by the decision in Adarand, I will apply the strictest judicial
scrutiny in evaluating any claim before me challenging a government racial preference,
quota, or set-aside. I am obligated as a district court judge -- and will remain obligated if
appointed to serve on the Second Circuit -- to comply fully with the dictates of Supreme
Court precedent.

5. In your legal opinion, is the California Civil Rights Initiative constitutional?

As a sitting judge, I hesitate in commenting upon an issue which is directly
pending in a case before the Supreme Court on an application for certiori. The Ninth
Circuit has examined this issue closely and, in a carefully considered opinion, determined
that the Initiative is constitutional. The Ninth Circuit opinion has a foundation in the
strong presumption favoring the constitutionality of public referenda and laws and in
recent Supreme Court precedents.

6. Which current Supreme Court Justice do you most admire and why? Which
Jormer Supreme Court Justice do you admire and why?

I have great admiration for Justice Sandra Day O'Connor. She has shown the
hlghcst respect for the separation of powers, and for the sovereignty of the individual
states. Her meticulous consideration of precedent has also impressed me, as well as her
determination to approach each case on its individual facts. As a judge on the district
court, I have made every effort to be guided by these same principles: to honor
precedent, to respect the constitutional functions of the legislative and executive branches
of our government, and to approach each case on its individual merits.

10
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I also admire former Chief Justice John Marshall. Justice Marshall is frequently
recognized as one of the greatest judges in our country’s history, and for good reason.
Marshall set the foundations of our Constitution in Marbury v. Madison, in which the
Supreme Court, under Marshall’s leadership, decided that each branch of government
derives its powers solely from the Constitution, and that no branch is equipped to aiter or
expand upon those powers delineated in the Constitution.

7. Is there a current law school professor or academic that you strongly admire?

I admire Dean John D. Feerick, Dean of Fordham Law School. Dean Feerick
throughout his academic life has been an exceptional public servant who has participated
in countless committees and commissions dedicated to improving ethical practice in
government and in our profession. Dean Feerick is currently chairing the Ethics
Committee of the Dispute Resolution Section of the American Bar Association (“ABA™);
he also previously chaired a joint committee of the ABA and American Arbitration
Association (“AAA™) that developed a set of ethical standards for mediators and
arbitrators. He is Chair of the Executive Committee of the AAA and Chair of the Fund
for Modern Courts. He has been a member of the New York State Law Revision
Commattee and was chairperson of the New York State Commission on Government
Integrity. In short, Dean Feerick is a well-respected academic of high character, with a
demonstrated commitment to his community. I admire him greatly for these qualities.

8. You have been very critical of the federal sentencing guidelines. Please provide a
copy of every opinion or order in which you departed downward from the
guidelines as a federal district judge.

I have never issued a published or unpublished opinion or order relating to upward
or downward departures from the Sentencing Guidelines. Furthermore, [ have never been
appealed for a downward departure. I have been appealed twice for upward departures
and, in both cases, I was affirmed on appeal. I will forward to you copies of the judgment
and commitment orders filed with the Clerk of the Court upon sentencing for all cases in
which I have departed.

The overwhelming majority of my departures downward have been at the
government’s specific request, as authorized by the Guidelines, because of the
defendant’s substantial assistance to the government and its administration. In other
cases, in which the Guidelines range required a sentence of less that one year, I departed

11
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downward due to extraordinary family circumstances, and 1 substituted a comparable or
longer term of either community confinement or home detention. Furthermore, with
respect to the cases involving illness, some of these defendants were to be immediately
deported because they were expected to live for a very short time.

Overall, in the 217 criminal cases over which I have presided, I departed
downward a total of 58 times: 44 of those departures were at the government’s specific
request for the reasons previously explained. In 3 of the remaining 14 cases, [ was
mandated by law to depart downward because the criminal statute at issue contained a
maximum applicable sentence that precluded application of the Sentencing Guidelines
(see Guidelines §5C1.2). My remaining 11 departures were expressly authorized under
the Sentencing Guidelines as follows: 5 cases in which the defendant was terminally ill,
seriously ill or borderline retarded {(departure permitted in those circumstances under
Guidelines §5H1.4); 1 casc in which the defendant’s criminal history category over-
represented the seriousness of his past criminal activity as well as the likelihood of
recidivism -- the defendant had a high cnminal history category solely because of motor
vehicle convictions for driving without a license (departure permitted under Guideline
'§5H1.8); 2 cases in which defendants had extraordinary family circumstances (i.e., in one
of those cases, defendant was the sole caretaker of a young child with serious emotional
problems due to father’s abuse) (departure permitted under Guidelines §5H1.6); 1 case in
which the defendant had substantially assisted the administration of justice in his arrest
and post arrest conduct with the government and the Court (departure permitted under
Guidelines §5K2.0); and 2 cases in which I departed for a combination of the reasons
described above, including poor health and a criminal history category that over-
represented the seriousness of past criminal activity (in one of these cases, the defendant
was of poor health and had a high criminal history category due to convictions that had
occwrred over 20 years prior to arrest).

Finally, I have departed upwards from Sentencing Guidelines in 6 cases: in 2 of
those cases because of the quantity of drugs involved and the defendant’s significant role
in a drug-related offense; in 2 cases because of the defendant’s serious prior criminal
history; in 1 case due to the number of guns involved and the defendant’s prior criminal
history; and in 1 case because of the defendant’s disruption of the government’s
prosecution and investigation (upward departure is expressly authorized in these instances

under §5K2.7 of the Guidelines).

12
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How a little learning dlsab111ty became
the ambitious student’s best friend.
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| Why Johnny éali'f read, write or sit stll,

DEFINING DISABILITY DOWN

By Ruth Shalit

n July of 1995, Jon Westing, the provost of Boston
University, traveled 1o Ausaalia to autend the

* Winter Conversazione on Culture and Society, a

- highbrow téte-3-tete for globetrotting pundits and
savants, Westling, a protégé of former B.U, President
John Silber, is an avowed conservative; and the subtite
of his speech, "The Culture Wars Go to School,” seemed
to portend the usual helping of red meat for the faith-
ful, But instead of decrying deconstruction, or punchur-
ing the pretensions of tenured radicals, Wesding took
aim at an unexpected wrget—the learning<lisabied. He
told the siory of = shy yet assertive undergrad, “Somno-
lent Samanths,” who had approached him one day after
clags and presented him with 2 letter from the Office of
Disability Services. The letter explained that Samantha
had a Iearning disability “in the area of auditory pro-
cessing” and would require certain “accommodations,”

including time-and-a-half on quizzes, double time on the .

midterm, examinations administered in a room scparate
from all .other students. copies of Westling's Jecture
notes, and a reserved aseat ar the front of the class.
Samantha also notified Westling that she might doze off
in class, and that he should fill her in on any material
she missed while snoozing. *

The somnolent undergrad, Westling contended, was

not alone. A new, learning-disabled generation was com-

-ing of age in America, a generation “trained to the trel-
lis of deépendency on their special status and the
accommeodations that are matje to it.” Giting a Depart-
ment of Education estimate that up to 20 percent of
Amcricans may be learning-disabled, Westling mused on
the evolutionary ramificetions of such a diaghosis.
*There may be ag many as 50 milllon Americans,” he
observed. “What happened? Did America suffer some
silent genetic catastrophe?”

Westling’s speech, it turns out, was a prelude to action.
Shortly afcer returning from Melbourne, the aggrieved
provost took a cleaver to B.U.’s bloated Office of Learn-
ing Disabilitics Support Services, 2 half-million dollar
fiefdom whose policies had, in the words of The New York
Times, eained B.U. a "national reputation” as a haven of
support for the learning-impaired. He stepped up stan-
dards for documentation, and he issued a blanket prohi-
bition on waivers of the school’s math and foreign
language requirements, cantending that there wus no

medical proof that students with learning disabilities are
unable to learn these subjects. Henceforth, he declared,
all requests for learning-disabled accommeodations
would be routed through his office. Wesiling then made
a hnal announcement. In 1996, he said, he would
become preaident of the university.

The learning-disability cstablishment was dumb-
founded, “Here was someone coming in with no knowl-
edge, taking the national model and destroying it,” says
Anne Schneider, the Park Avenue fund-raising doyenne
who spearhcaded the creation of B.U.'s progmam a
decade ago, aficr her learning-diszbled daughter Andrea
nearly washed out of the university—duc, Schneidersays,
to a lack of services. Schnelder, whose personal fund-rais-
ing efforts have kept the office flush with cash, sees West-
ling’s assault on her brainchild as analogous to “taking a

-sceing-eye dog away from a blind person.” Janet Czhaley,
mother of learning-disabled sophomore Michacl, agrees:
“These kids are the most vulnerable people on campus.
Before, they were treated with humanity and decency and
kindness. Now, they're hopelets and helpless.” -

Well, maybe not so helpless. Westling's putsch brought
howls from disabled-righw advocates and from the
media, which pounced upon the revelation that Somno-
lent Samantha was a fictitious ¢composite—a. “rhetorical
trope,” as Westling somewhat sheepishly admitted. And
on July 15, 1996, ten students filed a lawsuit against West-
ling, claiming his unkind words and arduous new
requirements amounted to illegal discrimination under
the 1990 Americans With Disaebilities Act. In their com-
plaint, the students alleged that Westling's new standard
for documentation—requiring applicants to submit an
evaluation that is less than three years old and prepared
by a physician or licensed psychologist—amounted to an

“unduly burdensome prerequisite” that would sercen-out

learning-disabled students from receiving their legally
mandated accommodations. Also unlawful, the students

. contended, was Westling's prohibition on waivers of acs-
g p

demic requirecments. Finally, in their most enterprising
claim, the students accused Westling of creating 2 “hos
tile Jearning environment” for the disabled, inflicting
needless "emodonal distress” and crushing their hopes
of collective advancement. A ruling by Judge Patti B.
Saris of Boston Federal District Court is expected by the
end of August.
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Recent rulings by other judges suggest that the
learnirig-disabled students may well prevail in court. But
even then'the questions begged by Samnolent Samantha
will remain. Westling and B.U.'s new guard insist that
they have na animus against those with “genuine” learn-
ing impairments; they simply want to weed out the
impostors. Yet, in holding up a trendy diagnosis to the
. bright light of public serutiny, B.U. officials have raised

issues that go to the core of a debate that has grown as
civil rights law has expanded to cover not merely the
halt, the lame and the blind, but the dysfunctional, the
debilitated aud the drowsy.

hould “learning-disabled” even be a protected

category under federal law? What, exactly, 1 a

learning disability? Are the B.U. plaindffs at the

vanguard of a new generation of civil rights war-
Tiors, as their supporters contend? Or s thelr lawsuit the
reductio ed absurdum of identity politics and tort mad-
ness—FHarrison Bergeron meews Perry Mason in The
Case of the Litigious Lollygaggers?

The recent announcement by the Equal Employment
Opportunity Comnmission that the Americans With Dis-
abilities Act covers not only physically but menzally
bandicapped individuals has occasioned a flurry of
hand-wringing ecditorials. Worried cmrloyers have
painted a scary scenario of a law that will coddle paur-

derous lunatics, endanger the welfare of unyuspecting |

customers’ and transforra America's factories and
foundries into dystopius of dementa. In some ways, how-
ever, it is the entrenchment of learning disabilicg—
a comparatvely undersung, and seemingly more
benign, *hidden impairment®™—that poses the more sub-
versive chdllenge to basic notions of fair play, profession-
alism and equa!l protection under the law,

No one would deny that an individual who is unfortu-
nate enough to be afflicted with one of the classically
defined mental disorders—schizophrenia, paranota,
manic depression, and so on—suffers from a clearly
defined and clearly recognizable infirmity, one that is
likely to impair significantly her educational achieve-
ments and career prospects. (Whether employers should
be.legally campelled to overlook these mental disabili-
ties {s another matter.) The diagnosis of 2 learning dis-
ability, in contrast, is a far more subjective matter, For
many of the more recently discovered learning mal-
adies—math disability, foreign-language disability, “dys-
retdonalia"—there are no standard tests. To be sure, real
and debilitating learning disabilities do exist. Bue there
are no good scicntific grounds to belicve that some of
the more exotic diagnoses have any basis in reality. Yer,
thanks to the interlocking protections of three powerful
federal disabilicy laws, refusal to accommodate even the
most dubious claims of learnin impairment is now
treated by the courts and by the federal government as
the persecution of a protccted minarity class.

Modern disability law was Inspired by the most hu-
. mane of motives, to protect the disabled from prejudices

that deprived them of equal opportunities in the work-
place and in the classroom. From the ouwset, however,

this grand aspiration was framed in the fuziest of terms.
The statutory framework for modern disability law was
established in the Rehabilitation Act of 1978, which mon-

dated asulstance measures for the disabled in federal
facilities. Here is how Section 504 of the act defined a
learning disability; “a disorder in one or mare of the
basic psychological processes involved in understanding
or in using language, spoken or written ... [which) may
manifest itself in imperfect ability to listen, think, speak,
read, write, spell or do mathematical calculations.” This
remarkebly broad definition is echoed in all subsequent
disability laws, notably the 1975 Individuals With Disabil-
ides Education Act, which mandated an array of services
for disabled public school students, and the 1990 Ameri-
cans With Disabilities Act, which extended the protec-
tons of the Rehabilitation Act into the private sector.. All
three laws are equally vague in their description of how
people with disabilities must be treated. As the ADA puts
it, in the cate of any individual possessing a “disability”
that results in “substantial impatrment” of a "major life
activity,” schools and employers cannot “discriminare”
and must provide “reasonable accommodation,” The
meaning ©f these legal appclations, as interpreted by the
courts and the regulatory agendios, weuld turn cut to be
remarkably expansive. '

here were some limits written Into the disability

laws. For instance, only "otherwise qualified”

individuals are entided to protection; accommo-

dations are oniy mandated if they do not result in
“undue hardship.” But recently a number of rulings by
federal courts and government enforcement agencies
have revealed how flimsy these limits are.

Although compliance with federal disability Jaw is not
supposed to come at the expense of educadon orjob -,
performance standards, the Department of Education's
Office of Givil Rights has delivered stinging rebukes wo
schools that refuse to cxempt learning-disabled students
from academic requiremenws. Last May, a student
afflicted with dzscalculia—mat.h disability—filed a com-
plaint with the San Francisco Office for Civil Rights after
her college declined to waive the math course required
of all business majors in paralegal studies. Despite the
colicge’s earnest attempts to accommodate her impair-
ment—ihe stadent would receive extensive tutoring and
extra time on tesis—OCR issued a finding of discrimina-
tion anyway, writing on May 50 that “(a}bsolute ruies
against any particular form of academic adjustment or -
accommodation arc disfavored by the law.” When the
school asked if they could requirc lcarning-disabled stu-
dents to at least #ry to pass a required course, OCR said
no way, arguing that “it iz discriminatory to requirc the
student to consume his or her time and jeopardize his
or her grade point average taking a particular mathe-
matics course when the persen qualified to administer
and/or interpret the psychometric data has determined
that the student, due to his or her disability, is highly
unlikely to pass the course with any of the accommeoda-
tions the institution can identfy and/or dcliver.” OCR
added that this rule should apply even to borderline
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dyscaleulics, that ‘substandal group of students for
whom interpn:tz.tion of psychometric measures provide

F 3] N »
no clear predicton of success in a particular mathemat

" ics course.”

his iz the-new frontier, the learning disability as

an opportunistic tautology. The fact that one dis-

lays a marked Jack of aptitude for a particular

. intellectual discipline or profession establishes

one's legal right to ensare at least a degree of success in

that discipline or profession. That is not a fanciful con-

ceit, but an adjudicated reality. Several judges have

recently ventured the enterprising claim that any person

who is not performing up to hig or her abilities in a cho-

sen endeaver suffers from a learning disability within the
mezning of the ADA

Consalder the lawsuit filéd in 1993 by an aspiring attor-
ney named Marilyn J. Bardett. Bartlett graduated in
1991 from Vermont Law School, where she received
genérous accommodations of her reading disability and
disability in “phonological processing.” Nonetheless,
Bartletl did not do well, graduating with a CPA aof 2.32
and a class standing of 143 out of 153 students, She then
went to work as a professor of education at Dowling Col-
lege, where, according to court documents, she
“receives accommodations at work for her reading prob-
lems in the form of a full-time work-study student who
zssisty her In reading and writing tasks.”

When it came tme to take the bar exam, Bartertt pet-
doned the New York Board of Law Examiners for special
arrangements. She wanted unlimited time for the test,
access to fdod and drink, 4 private room and the use of
an amanuensis to record her answers. Actdng on the
advice of its own expert, who reported that Bartlett’s test
data did not supporti a diagnosis of a reading disorder,
the board refused Bartdett's demands. Three tirnes,
Bartlett attempted -the exam without accomimodadon.
After her third failure, she sucd the board.

Oun July- 8. 1997, Judge Sonia Sotomaydy ruled in
Bardett's favor. Ordering the board w provide the
accommodations Bartlett had requested, she also
awarded Bardert §12,500 in compensatory damages.
Judge Sotomayer did not challenge the board's con-
tention that Bartlett was neither impaired nor disabled,
at least not in the traditonal sense. In an cnterprising
new twist, -however, she declared that Bartlett's skills
ought not to be compared o those of an “average per
son in the general population™ but, rather, to an “aver-
agc person with comparable training, skills and
abllides™—i.e,, to her fellow cohort of aspiring lawyers.
An “essential question” in the case, said the judge, was
whether the plaintff would “*have a substantial impair
ment in performing [the] job™ of a pracucing lawyer.
The answer to this question was “yes,” the judge found.
And this answer—the fact that Bartlert would have a
very hard time meeting the job requirements of a prac-
tcing lawyer—was, in the judge's opinion, precisely the
reason why Bartlctt had a protected right to become o
practicing lawyer. Thus, Judge Sotomayor ruled that
Bartlett's “inability to be accommodated on the bar

exam—and her accompanying impediment to becom-
ing bar-admitted—cxclude her from a ‘clagy of joby'

under the ADA," and could not be permitted.

To drive home her point, Judge Sotomayor wiumph-
andy clted Bardett's performance during a courtrenm
demonstration of her reading skills. "Plaintiff read hajr-
ingly and laboriously, whispering and sounding out
some words more than once under her breath before
she spoke them aloud,” the judge recalled. “She made
one word identification ecrror, reading the word
‘indicted’ as ‘indicated,’ "

It could, of course, be argued that the ability to read is
an essential function of lawyering; that any law school
graduate who cannot distinguish “indicated” from
“Indicted,” who cannot perform cognitive tasks under
time constraine, is incapable of J:crfnmu'ng the func-
tions of a practicing lawyer and therefore, perhaps,
should not be a practicing lawyer, But one would be
arguing those things in the teeth of the law. Thanks to
the Americans With Disabifities Act, the Iadividuals
With Disabilities Educarion Act and Section 504 of the
Rehabilitation Act of 1973, Bartlett and her fellows
among the learning-disabled are now eligible for a life-
long buffet of perks. special breaks and procedural pro-
tections, a web of entitlement that extends from cradic
to grave,

on Westling is a crusty chainsmoker with owlish
glasses and a stuffy, orortind manner, an easy figure
to mock. But, as it turns out, his poruait of Soinno-
lent Samantha was hardly a wxr:i flight of fancy.

-Before beginning his forrnal audit of LDSS's practices,

Westling asked s director, Loring Brinckerhoff,
whether the office had ever turned down a single re-
quest for special dispensation on the grounds that the
student hadn't presented cnough evidence. When
Brinckerhoff answered no, Westling asked o sce folders
and accommodation letters for the twenty-eight sw-
dents who had most recently requested and: received
adjusuments to their academic program, Of these
twenty-cight, Westling pronounced no fewer than
twenty-scven to be insufficiently documented. And,
indeed, ropies of the students’ files, exhumed during
the discovery phase of the Jawsuit and now available as
courthouse exhibits, scem te provide some support for
this harsh asscssment.

For starters, some of the diagnosiicians themselves
appcared somewhat impaired. Onc evaluator wrote tha:
“taking notes and underlying [sic] while reading” would .
help a student “maintain her awention.” Another stu-
dent, a female, was erroneously referred 1o as Jjoe” by
the evaluator who pronounced her to be -learning-
disabled. Even more troubling, though, was LDs3's seem-
ingly reflexive acquicscence to students’ wish bsts.
Michael Cabaley, one of the plaintiffs in the lawsuit, was,
aceording to Westing's affidavit, described by his doc-
tor as having “minimal” deficits: “this, very intelii-
Fcnt ungster should do well in high school and col-

cge.” Nanetheless, Cahaley had requested—and was
granted—double time on all of his examinations. In
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another case, the clinical psychologist who examined a
student reported that his “skill deficits” were "not severe

cnough to be a learning disability”; but a learning spe-
cialist misread the report and recommended accommo-
dation anyway, on the grounds that “the student was
evaluated and found to have a learning disability.”

Sometimes the evaluztor's recommendations seerned
just' bizaire. In one case, a student's psychologist opined
that a student who “appears to have subtle verbal
procesting difficulties” should not be “asked to recall
very specific' data or information.” As Wesr.lir:g dryly
observed in'his affidavit, reqiests for “very specific data
or information” can- .
stituted “an essentdal
element of every
course and academic
program offered by
Boston University,”

At the trial, the sw-

dent plaintiffs caine
off as sumething other
than inspiring champi-
ons for disubled rights,
Elizabeth Guckenber-
ger, a third-year law
student who was diag-
nosed as having “a
visudl and oral process-
ing disabiliry” while 2
freshman at Carleton
College, admitted she
had received every ac-
commodation she had
cver requested under
the Westling regime,
including exica time
on exams, 4 reduced
course load and pri-
ority registrdtion in
the law zchool section
of her choice. Ben-
Jamin  Freedman, a
senior with dysgrapnia
(“really, really bad cox
handwriting,” he says),
also got everything
he wanted, including double time on exams, the optien
to be tested grally and the services of a professional note-
taker. -
Plaintiff Jordan Nodelman, who claimed he suffered
from Atltention Deficit Disorder (ADD), also had re-
ceived every accommeodation he ever requested, includ-
ing the right to take all tests in a distraction-free envi-
ronment with extra time. At trial, he admitted that his
attention deficit waxed and waned. When “something’s
very important to me,” he explained at trial, he
“forc{ed] [him}self to concentrate.” Nodelman had a
%.6 GPA, had made the Dean’s List and had taken his
tests untimed in every class except Zen Guitar.

Perhaps the least compelling plaintiff was sophomore
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Scott Greeley, who testified that he suffers from an
“audio~isual learning processing deficit.” At B.U., Gree.

ley bad been provided with a note-taker, ime-and-a-
half on tests and an open-ended right to have any test
question “clarified” by the instrucror, But the perks
didn’t help much—as Greeley explained at trial, after
the accommedations were provided his GPA im-
proved to a less-thanatellar 1.9, Over the course of the
trial, B.U. attorneys established that this shoddy show-
ing was perhaps not wholly attributable te societal per-
secution of the disabled. Queried about his spotty atten-
dance record in a scicnce course for which he received
a "D" grade, Greeley
explained that “part of
- my disability is that
I need a structured
schedule,” *"Would you
say you missed over
* half the classes?”
i persisted the judge.
“Prabably around
that, yes,” replied thic
undergrad.
It would be comfort-
ing to think that B.U.’s
“disabled” plaintiffa
represent an excep-
tion to the norm, but
this does not seem to
- be the case, Over the
years, proposed re-
i  formas to disability law
. have been effectively
- vanquished by icle-
vised tesdmony from
2 sobbing children in
wheelchairs. Increas-
ingly, however, individ-
uals with grave physi-
cal handicaps com-
prise only a small por-
tion of the people who
claim special privileg:
under the federal dis-
ability laws. As Man-
hattan Insutute fellow

Walter Olson points out in The ExcuseFactary, complaints -

by the traditionally disabled—thc deaf, blind and para-
plegic—have accounted for only a tiny share of ADA
lawsuits, According to 1996 £roc figures, only 8 percent
of employment complaints have come from wheeichair
users and a mere 6 percent from the deaf or blind, bring-
ing the total for these tradidonal disabilitics to a skimpy
14 pereent.

The diagnosis of learning disability, by contrast, is
experiencing something of a boom. In the space of
only a fcw years, the number of children diagnosed
with Altention Deficit Disorder, reading disability and
math disability has swollen by hundreds of thousands.
Of the 5.8 million handicapped chlldren currendy on
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Individual Educsdon Programs (specially tailored,

often costly regimens of technology, therapy and ene-

on-one tutoring that public schools are mandated to
providé 1o every child with a disability}, the U.S.
Department of Edueation estimates that just over half
(51 percent) are learning-disablcd. According to the
authors of the book Prometing Postseconda: ucation
Jor Students with Learning Disabilities, up 10 00,000 stu-
dents currently enrolled in coliege have proclaimed
that they are learning-disabled and need special accom-
modatons.

The Natipnal Collegiate Athletic Association, mecan-
while, is-under intense legal pressure from the Justice
Department to relax the initial eligibility standards that
require atudent athlefes to get a cumulative scare of
700 on their SATs and 1o maintain at least a 2.0 grade
courses. These standards are
meant to dffer a slight safc d against the tendency
of univérsities to enroll and graduate young men and
women whose abllity to pass a ball excecds their ability
to pass their courses. Not so fast, said Justice Dcfart-
ment luwyer Christopher J. Kuczynski. In March 1896
ictter to the NCAA, Kuczynski warned that the associa-
tion's academia standards may “have the affect [sic] of
excluding students with disabilities from pardeipa-

point average in corc

tion. in college athletics.” NCAA spokesmah Kevin
g P

Lennon says the assaciation e in the process of revising
ita policy “to accommodate students with learning dis-
abilities.”

} he most common estirmmate cited by advocacy
" groups and frequently repeated in government
documents is that between 15 and 20 percent of

the general population have learning disabill- -

tics. Any hypochondriac can test himself: in a recent
booklet, the American Council on Education supplies a
checklist of symptoms for adults who suspect they may
be learning-disabled. Some of us will be disturbed to
recognize in the checklist possible symptoms of our
own: according to the council, relltale signs of adult
Jearning-disablement include "a short attention gpan,”
impulsjvity, "difficulty telling or understanding jokes,”
“difficulty following a schedule, being on time, or meet-
ing deadlines” and “trouble readlng maps.”

As the ranks of the learning-disabled swell, so too do
the number of beutique diagnoses. Trouble with num-
bers could signal dyscalculiz, a crippling ailment that
prevents onc fram learning math. Lousy grammar may
stern from the aforementioned dysgraphia, 2 disorder of
written expression. Dozing in class is evidence of la-
tent ADD, perhaps even ADHD (Attention Deficit/Hyper-
activity Disorder)., Many tykes also exhibit the tellale
symptoms of OQDD—Oppotitional Defiant Disordcr.
According to the American Psychiatric Association, the

* definjng feature of ODD is “a recurrent pattern of nega-

tivistic, defiant, disobedient, and hostile behavior ...
characterized by the frequent occurreiice of at ieast four
of the following behaviors: losing temper, arguing with
adults, actively defying or refusing to comply with the
‘requests or rules of adults, deliberatély doing things that

will annoy other people, blaming others for his or her
own mietakes or tishehavior.” Rates of up to 16 percent

have been reported.

A tongue-ticd toddier could have dysphasia, other-
wize known as a “difficulty using spoken language to
communicate,” Boorish behavior may be a sign of
dymsemia, defined a3 a “difficulty with signals [and)]
social cues.” (According to the Interagency Commiasion
on Learning Disabilities, social skills are a domain in
which a learning disability can occur.) An even more
sinister malady is dysrationalia, defined in an Qctober
1998 issue of The Journal of Learning Disabilitias as “a level
of rationality, as demonstrated in thinking and behavior,
that is significantly below the level of the individual’s
intellectual capacity.® A checklist of childhood precur-
sors include “premature closure, belief perseverance ...
resistance to new ideas, dogmatism aboult beliefs, and
lack of reflectiveness.”

hese neo-disabilides are likely to strike the non-
ccialist as an exercisc in pathologizing child-
hoed behavior, and the nongpecialist would be
on to something. Increasingly, scholars and
clinicians ln the field of learning disability are speaking
out against the dangers of promiscuous diagnosis of dis-
ablement. “In the space of twenty years, American psy-
chiatry has gone t}r,om blaming Johnny's mother to
blaming Johnny's brain,” says Dr. Lawrence Diller, an
aasistant clinical professor of behavioral pediatrics at the
University of California at San Francisco. The problem,
gays Dr. Diller, is that in a variant of the Lake Woebe-
gone cffect, “Bs and Cs have become unacccptable to
the middle classes. Average is a pejorative.” And yer, as
he points oul, “someons has got 10 be average.”

Some scholars have even begun to question the
notion that there Is such a thing as a learning disability.
In a recenty published book, Off Track, one of its
authors, Robert Sternberg, a Yale professor of psychal-
ogy and education, presents a powerful case for why the
concept of learning disability ought o be abandoned.
Drawing on the latest research into the physiology of the
human brain, Sterpberg argues that there is no evi-
dence to support the view that children who ate labeled
as learning-disabled have an immutble neurological
disability in learning. From a medical standpoint, he
writes, there is no scientific proof that children labeled
as learning-disabled actually have a discernible biologi-
cal ailment “in terms of the underlying cognitive abili-
ties related to reading.” Says Sternberg: “I'm not
denying that there are dramatic disparitics in the speed
with which people learn. ... But, most of the time, what
you're talking about here is & garden-variety poor
reader. You're talking about someone who happens to
be not very good in math."

"o be sure, there is no question that children who are
intellectually normal, and sometimes even unusually
bright, can have genulne. serious difficulties in learning
how to rcad or to do math; and that educatars shoutd
do everything in their power to put these students back
on track developmentally. But as their clinics ewarm with
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hordes of pushy parents and eatatonic collegians, all

hankering for 2 diagnosis of intractable infirmity, a
growing number of dlagnosticians arc crying foul. “The
way the diagrioses [of Attention Deficit Disorder and
learning disabilities] are belng used right now, a back-
lash against the conditions is inevitable,” says Diller.
“We've created a paradox where the more problems you
have, the better off you may be. That's a prescription for
societal gridlock.”

It's no. puzzle, of course, why the learning-disability
movement insists that learning disability is an
immutablé, brain-based disorder—a malady that is “fun-
damendlly ncurological in origin,” according to the
National Center for Learning Disabllities. For it is this
understanding of learning disability that justifies its
inclusion us & protected category under the ADA. If
learning disability it an innate neurological defect that
“artificially” lowers test- performance, then it follows that
learningdisabled individuals should be able o wmke
tests under special conditions thar will neutralize the
cifeces of this handicap. In Help Yoursslf Advice for
College-Bound Students With Learning Disabilities, author
Erica-lee Lewis stresses that asking for an untimed
administration of your SATs “does NOT give you an
unfair advantage; it just.reduces the unfuir disadvantage
by providing you with equal access and epportunity. You
deserve that and the law protects you against anything
short of that fairness!”

here’s just one tiny problem: the two major

studies on the subject say that precisely the

oppodite is truc. As Dr. Warren W. Willingham,

2 psychometrician with the Educational Testing
Service, points out in his widely respected textbook
Testing Handicapped Students, institutions. have long
relied on standardized tests because such teats, for zll
their faults, tend to be highly reliable in their est-
mation ‘of how wel] a pacticular applicant will actually
perform in college or on the job. The casc of learning-
disabled students, in- contrast, “presents a very differ-
ent picture,” writes Willingham. When students diag-
nased with learning disabilities were allowed to take the
SAT on #n untimed or extended-time basis, the “col-
lege grades of learning-disabled students were subs-
tantially overpredicted,” suggesting that “providing
longer amounts of time may raise scores heyond the
level appropriate to compensate for the disability.” The
other study—by Marjorie Ragostz, one of ETS's own
researchers—confirms Willingham's pessimistic diag-
noss.

Both researchers rajse a troubling question: whether,
as Willingham puts it, “the nonstandard version of the
SAT is seriously biased in favor of ‘[learning-disabled]
students.” The concern is not just theoretical, There is
reason to suspect that fast-track students, and thelr par
¢nts, have figured out chat a litte learning disability can
be an advantageous thing-—can make the difference, in
a hypercompetitive sctting, between getting Into {(and
getling successfully out of) thce right school. The privi-
lege of taking the SAT on an untimed basis raises stu-

dents' scores by an average of 100 poins, according to
the College Board. In the last cm.:gle of years, testing
agencies have been bombarded with requests from s
dents who proclaim that they are learning-disabled and
will therefore nced additional time. According to Kevin
Gonzales, a spokesinan for the Educational Testing Ser-

vice, 18,000 learning-disabled examinces received “spe- -

cial administration” for the SAT in 1991-92. By 1996.97,
that aumber had more than doubled, to 40,000.
Requests for accommodation on Advanced Placement
exams, mecanwhile, have quadrupled—in 1996, 2,244
learning-disabled eggheads took thelr AP, tests
untimed. To reap the benefits of this particularly usefut
perk, ETS requires only a letter of verification from 2
school special education director or a state-licensed PSy-
chologist or psychiarmist.

Certification and licensure exams—Ilong, carcfully
standardized examinations that function as gatekeepers
into the professions—are also under assault. In 1995,
the National Board of Medical Examiners administered
over 450 untimed Medical College Admissions Tests—a
fivefold Increase from 1990. Lawyers, too, are request-
ing specidl dispensaton. This year, in New York alone,
more than 400 aspiring attorneys have asked 16 take
the bar cxam untimed. “The requests have increased
tremendously,” says Nancy Carpenter, who heads up the
New York Board of Legal Examiners. "ADD is becom.-
ing much mare common. We have a lot of dysgraphia.
Some dyscalculia..., Mast applicants just say, ‘unspeci-
fied learning disability.’ They are all over the lot.”

ETS officials do not like to alk about the Willingham
and Ragosta studies. Indeed, far from planning w
toughen up its accommodatons policy, the agency
seemns poiscd to eliminate its only check on spurious
claims—the marking, or “flagging” of a score to indicate
that an applicant took the test under nonstandard con-
ditions. For years, the learning-disability industry has
railed against the asterisk, arguing that it violates a stu-
dent's ﬁ;;u to keep his or her disability a secret, Now
ETS scems prepared to agree. “We are taking a good,
hard look at the whole issue of flagging,” says ETS's
newly appointed director of disability services, Loring
Brinckerhoff. “I'm not prepared to say it's going o go
away overnight.... My gut feeling is that it may well be a
Sectlon 504 violation.” Ves, that's the same .Loring
Brinckerhoff who recently tesigned under pressure by
Jon Westling from his B.U. sinecure. “Isn’t it ironic,”
muses Brinckerhoff, “I'm told by Boston University that
I'm unqualified to do my job. Yet here I am—at the
biggest testing agency in the world—determining
accommodations for hundreds of thousands of people
with disabilities.”

f course, a legally recognized disability mcans

more than just extra time on tests—or even

extra privileges in the classroom. Under the
Individuals With Disabilides Education Act, a
diagnosis of L.D. also qualifies a child for an Individual
Educadon Program—a handcrafied . educational pro-
gram, replete with technogoodics and other kinds of
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specialized attention. The law, which states that “all chil-
dren with disabilities” ought Lo have available to them “2
free and appropriate public education,” encourages par
cnts to be bound' not by what the school district can
offer, but by what they think their child needs, It specifies
that, in the event that the parents don't care for their
child's IEP, the local school.district must convene a "an
impartial due process hearing"—a trizl-like proceeding
in which both parties have the right to be represented by
a lawyer, the right 1o subpoena, confrant and cross-
examine witnesses, and the right to present evidence. If a
school district loses the due procesa hearing, it must pay
the parents’ attorneys' fees. The resull, says Raymond
Bryant, dircctor of special education for Maryland's
Monitgomery County public e&chools, has left school dis-
tricts vulnerabic to parental tactics bordering on extor-
tion. “It used to be that kids didn't try hard enough, or
didn’twork hard enough, " says Bryant. "Now, it's ADD or
L.D.... They want their child to rcad half the material.
They want him to do half the homewark. They don't
want him to take the same tests. But guess what? They
wanthimao get the same grades!”

n praspercus, sun-dappled school districts around

the counmy, exotic new learnirig disabilities are

pepping up, cach requiring i« own castly cure. In

Orange County, where “ecxccudve funcuon disor-
der™ (difficulty inidating, organizing and planning
behaviar) relgns, parents have begun demanding that
schouols foot the bill for horseback riding lessons, “This
is now supposed, to be the way to help kids with EFD,”
says Peter Hartrnan, superintendernt of the Saddleback
Unified School District. “There's some stable in the
arca that they all go to.” In Holliston, Massachusetts,
parents of children with Attenton Deficit/Hyperactivity
Disorder hanker for a trendy new treatment <called
"educational kinesthesiology,” 2 sort of kiddie Pilates
for angst-ridden tos. “Unfortunately, the treatment can
only be done by a, quote, licensed educatjpnal kines-
thesiologist,” sighs Margarct Reed, special-ed adminis-
trator for Holliston Public Schools. “And it secems
there’s only ene in the district. And she charges $50 an

.hour®

Sometimnes, it seems, the problem is less inattentive
‘children than overattentive parents, many of whom are
unwilling to belicve their progeny is less than perfect.
Consider the case of Michael F., whose plight was
thrashed outatlength ata 1996 hearing after his parents
expressed discontent with his Individual Education Pro-
gram, Michael, then a ninth grader, was thriving at his
high school—<carning As in honors courses and demon-
strating “overall cognitive funclioning in the very supe-
rior range (99th percentile).” He had also written a
book, played in the school band and, according to the
hearing officer, “successfully completed bar mitzvah
vamning.”

At the hearing, it emerged that Michacl did all of this
while fighting off the ravages of “attendon deflcit disor-
der, language-based specific learning disabllities, neuro-
motor dysfunction, and tactile sensipivity,” These

numerous handicaps hed made Michael eligible for a
generous dose of special-education services. Under the

terms specified in his IEP, Michael recefved three and
three-eighths hours a week of special tutoring; cxtra
time on homework assignments and tests; “allowance of
sianding up, stretching and/or walking around in class”;
“permission to chew gum or hard candy 1o help him
concentrate and focus™; “séat assignmenws in close prox.
imity to the leacher™ and “access to 2 tzpe recorder,
transcripts of lectures, outlines and notes and/or a lap-
top computer if nceded.” Now Mr. and Mrs, F, wanted
cven more. Michael’s low grade on his Honors Geome-
try midterm, they argued. at the hearing, revealed evi-
dence of a new, previously unsuspected disability
“with the conccpts of quadratic equations and the
Pythagorean theorem.” %‘hcy blamed the school for
numerous “procedural violauon(sl.” including-“failure
1o pursue a2 math reevaluation of Michael™ after he
received a 65 on his midterm. Now, they said, their son
would experience “substantial regression” over the sum-
mer, unless his high school saw fit to furnish him with
“extended summecr programming in the form of math
tutoring.”

This, the hecaring officer would not do. True, she
wrote, Michael's poor showing oo hizs geomety
midterm might well be “rclated to his learning dis-
ability and/or ADD.” On the other hand, she bold-
ly ventured, it could alse be that “math remains a sub-
ject where Michael will not recelve As in an Honors
track.”

nscopced in his pleasantly stuffy office, an

Anglophile’s fantasy of elephant ear plants and

bas-relief cornucopias in carved woed, Jon

Westling awaits the decision of Judge Patti B.
Saris. He is resigned to the knowledge that, whatever
is decided, the learning-disabled activists and their
supporters will regard him as a villain. *This is a causc
where the support and commitment verges alinost on
fanaticism," he says, puffing on one Mariboro Light,
then another. “And whenever you have less than ideal -
science coupled with something close w fanatdcism,
you can move beyond appropriate use into arcas of
abuse.”

The students say that, whatever thec cutcame, the lid-
gauon has salved their faltering self-csteemn. Ben Freed-
man, a 2l-yearold senior who has maintained a 3.6
GPA despite a reading and writing disability and dys-
graphia, likens his crusade wo the civil rights movement
of the 19605, “1 don't want to compare myselt to Dr.
King, but there are great similarities,” he says.

Anne Schneider, too, says she's achieved closure on
the whole rc$rct1.able incident, To the true believers, it
seems, there's an explanation for everything; and it's
usually the same explanation. “I've been thinking about
Jon Westling,” she tells me one evening., “For all his
bragging about his Rhodes scholarship, he didn't do
the Fma% paper. He's not a finisher.” Schneider les out
a rcfleetive sigh. “To tell the truth,” she says, “I've
always thought: learning disability.” »
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Questions for All Candidates
1. Which current Supreme Court Justice do you most admire, and why?

2. What Judge or Justice has most influenced your thinking concerning
the constitutional separation of powers, and why? :

3. What does the discretionary power of the judiciary mean to you?

4. Which Judge has served as a model for the way you would want to
conduct yourself as a Judge, and why?

5. Which law review article or book has most influenced your view of the
law?

6. What role do you think legislative history - by which | mean the
various committee reports, hearing transcripts and floor statements —
should play in the interpretation of the text of a statute?

Additional Questions for Judge Sotomayor

1. You appear to have been critical of mandatory minimums and the
sentencing guidelines. Do you think federal judges should have
greater discretion in sentencing? Are there other areas in which you
think federal courts should have additional discretion?

2. Atthe hearing, you mentioned that you recently concluded the trial in
a case called Holmes v, Artuz, which involved a prisoner who was
removed from his food service job because he was an open
homosexual. Did you ever rule on 3 motion for summary judgment or
a motion for a directed verdict in that case? [f so, how did you rujle?

3. In your 1995 opinion in Holmes v, Artuz you appear to reject a
qualified immunity defense, at least in part, on the ground that the
prison officials had not provided a rational basis for the plaintiff'y
removal. Is that a fair reading of your opinion? Did the qualified
immunity issue resurface later in the litigation? if so, how did you
rule? :
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4. In your 1985 opinion in Holmes v, Artuz you deferred resolution of the
case [n part to allow the Supreme Court to decide the Roemer case.

How did you feel that the Court's resolution of that case might be
relevant in light of the standard for the application of qualified

immunity?

S.  Inyour 1985 opinion in Holmes v, Artuz you read the pro se plaintiff's
complaint in the light most favorable to him and concluded that it
might be read to raise a substantive due process ciaim. What was
the precise substantive due process claim that you felt was raised by
the plaintiff's complaint, and what precedent supported that ciaim?
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FOLLOW-UP QUESTIONS FOR SONIA SOTOMAYOR FROM SEN. JEFF
SESSIONS |

Judge Sotomayor, in Holmes v. Artuz, 1995 U.S. Dist. Lexis 15926,
you noted that removing a prisoner from a prison job solely because he
had declared his sexual orientation may itself state a claim under 42
U.S.C. §1983.

1. In your legal opinion, is there a constitutional right to homosexual

conduct?

In the 1986 case of Bowers v. Hardwick, the Supreme Court ruled
that homesexual sodomy is not a constitutional right, and that a State

could criminalize homosexual sodomy.

2. Judge Sotomayor, why did you mention the then pending Romer v.

Evans case but not mention Bowers v. Hardwick in your opinion and

order in Holmes v. Artuz? Isn’t Bowers v. Hardwick relevant to the
issue in Holmes v. Arxtuz? ‘

In 1995, the Supreme Court ruled in Adarand v. Pena that all

government racial preferences are subject to the strictest judicial

scrutiny.
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3. Do you believe that the Adarand decision was correctly decided?

4. If confirmed, you will preside over mahy employment discrimination
cases as a federal judge. In a suit challenging a government racial
preference, quota, or set-aside, will you follow the Adarand decision and
subject that racial preference to the strictest judicial scrutiny?

5. In your legal opinion, is the Califdrnia Civil Rights Initiative

constitutional?

6. Which current Supreme Court Justice do you most admire and why?
Which former Supreme Court Justice do you admire and why?

7. Is there a current law school professor or academic that you strongly

admire?
8. You have been very critical of the federal sentencing guidelines.

Please provide a copy of every opinion or order in which you departed

downward from the guidelines as a federal district judge.
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QUESTIONS BY SENATOR STROM THURMOND REGARDING THE NOMINATION OF
JUDGE SONIA SOTOMAYOR.

1. Judge Sotomayor, in response to one of my questions at the
nominations hearing on September 30, you stated that you do not
oppose mandatory minimum sentences for drug offenses. However,
during your sentencing of Louis Gomez and Victor Gomez on July
26, 1993, you stated: “I am deeply, personally sorry about the
sentence that I must impose.... I hope that yours will be one
among the wany that will convince our new president and Congress
to change these minimums. The only statement I can make is this
is one more example of an abomination being committed before our
sight.... [T)he laws require me to sentence you to the five-year
minimum.#

A, Have your views changed since 1993 based on subsequent
Congressicnal action? If not, what did you mean when you said
that Congress should “change these minimums”?

B. What other examples of abominations were you referring

to?

2. Durlng your sentencing of Daniel Gonzalez on July 12, 1993,
you stated: “I do hope that ... your family will appreciate that
we all understand that you were in part a victim of the economic
necessities of our society, but unfortunately there are laws that

I must impose.”

A, What did you mean when you said that the defendant was
a victim of economic necessities?
B. Do you believe the econemic circumstances of someone

who is convicted of a drug offense should be relevant in
determining their sentence? ' :

3. You stated during your hearing that the jury found against
Darrow Holmes in his lawsuit against Superintendent of Security
Services in New York, Case No. 95 Civ. 2309 (SS). T am aware
that you denied the government’s motion to dismiss the case. Did
the government later make a motion for summary judgment? If so,
did you issue a written order denying that motion? :

4. You are quoted in the New York Times on September 25, 1993'
as saying that you were “very aware of the controversy s
surrounding the guidelines” and that You expected to ‘“experience
some dislocation with them.” Please explain how and why you have
had “dislocation” with the Guidelines. - T

5. In the same New Yoxk Times article, when asked whethey oy
were “among those who sat on her hands rather than give [Jﬁlgiée
Clarence Thomas] a standing ovation [at a Second Judicial @ifecuit
conferencel, you are quoted as saying, “I‘11 take the Pifeh, w7l
A. Please explain exactly what you did and said at&ihq;-é
event in connection with Justice Themas’s appearance. . uRi
) - Please explain why your conduct was apparently .
inconsistent with most of the audience. : R
C. When Senator Sessions approached this topic with yeu,
you stated that you did what you did because you did not wish to
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make a “political statement” through your actions. However,
didn‘t your conduct, which was apparently inconsistent with most
attendees, actually constitute a “political statement”?
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Questiong for Alj Candidateg
1 Which current Supreme Court Justice do you most admire, ang why?

5. Which law review artiele or baok has most influenceg your view of the
law? '

€. Whatrole do you think legisiative history < by which I mean the
various committea reports, hearing trans_cripts and floor statements _

Additiongj Questions for Judge Sc:tomayor

2. Atthe hearlng, YOU mentioned that yoy recently Concluded the trial in
Q case called olmes v Artuz, which inveived a Prisoner who was
removed from hjs food service job because he was an open
homosexyua|. Did you ever rule on 5 mation for Sumrnary Judgment or
& motion for a directed verdict in that case? If 90, how did you rute?

3 In your 1895 Opinion in Holmes Y, Artuz you appear to reject 5
qualified irnmunity defense af least in Part, on the ground that the
Prisen officials hag not provided rational basis fo the Plaintiifg
'SMmoval. Is that 5 fair reading of your CRINIoN? Did the qualifigg
immunity ISsU8S resurface later in the litigation? |f 50, how dig yoy
rule? : L

oPY
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resolution of the
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relevant i lig

QeMmer case,
S résolution of that ease might be

ht of the Standard for the aPplication of qualifieq
immunity? |
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Constitutiong]?

YOU most admjra
feme Court Justice 4o YoUu admire and whyo o why?
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7. Is there 3
current law schog)
ad_mu-e', Profcssor or acadﬁmjc Lha
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oPpose datory, ?Iinimim fentences for apy Offenges Howavay

during your sentencing of Louig 2 and Vietor Gomeg op

26, 1993, yYou sta:ed:_“z am deeply; perscnally Borzy aboyc the
lmg “-. t b

H o - a .
we ali understand that You were in pare victim ©f che @Conomy e
ne:essities of our society, but unzortunately there are laws Chat

Mugp inmposa. »
A

omic n 7
Q you ba leve tpe €Conomio circumstanaes of_someone
ev in

. D
wWho ig Conviceeay OFf 3 drug offenge shoulg be reo3 ant
determini g theiy fentences '

3 You Stateq durlng Your hegy g dAC the jury fo againge
Darroy lmes jin Ris Jagg, & againge Superiy, ent or Ccuriey
Servy es 3 oW York, Be@ No. o5 Ci 2309 (88) . awarg

th you denjgg th TNhent: g fiotion pe digmige the o Se. Dig
the gove Nt latesr Dotion g, & Judgme t? If g5
did yoyu 2 wricgpep order denying that merg

S vou 5 Juoted in ¢, °% Septembey 25, 199"

Ou are
&H Saying thae ¥ou were “very vare of the contruversy i
sutroundiqg the Suldelingg- and thae you Sxpacted ¢ ‘experiengo
some dislacacion Vith them. Pleage €XPlain pg,, A0d why vey have
hag ‘dialocation” with the GUidelinea. R

5. In tha E3ame ugg_zg;k_zimgs Articla, when askeq “hethep W
oIS “ameny those o 5at op ber panggs Tather rpo. Five [Tustice

Clarepce Thomag) a scand;ng Svation [at g Secong Judicia) [~ 1 it
conferanca], Fou aze FUoted 5. Saying, “I'llotake the Pizﬁﬁfgsgf'
- Plaage eXplain tXactly whap YU did a5 saidg a:ggag;f?
event g, Connection wich Juseice Thomag g SPPearanee TR
. Pleage explain Yhy youy Candues wag apparently o
inconazstent With moge of the Adience ' L
c. Whepn Senatoy Sessiong APProacheq thig topie wign Yooy,
you Btatgd that You gig whar you @iq becayge you dig Bot wigsh to
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300 North Meridian Streer, Suite 2700 & Indienapolis, Indiana 46204-1782
(317)237-0300 e FAX @17 237-1000

Indianapolis Fort Waync
South Bend Washington, D.C. Elkhart
FACSIMILE COVER LETTER

THE MATERIALS IN THIS FACSIMILE TRANSMISSION ARE PRIVATE AND

CONFIDENTIALITY  NOTICE:
CONFIDENTIAL AND ARE THE PROPERTY OF THE SENDER. THE INFORMATION CONTAINED IN THE MATERJAL

IS PRIVILEGFD AND IS INTENDED ONLY FOR THE USE OF THE INDIVIDUAL(S) NAMED BELOW. IF YOU ARENOT
THE INTENDED RECIPIENT, BE ADVISED THAT ANY UNAUTHORIZFD DISCLOSURE, COPYING, DISTRIBUTION OR

THE TAKING OF ANY ACTION IN RELIANCE ON THE CONTENTS OP THIS MATERIAL IS STRICTLY PROHIBITED.

IF YOU HAVE RECFEIVED THIS FACSIMILE TRANSMISSION IN ERROR, PLEASE IMMEDIATELY NOTIFY US BY

TELEPHONE TO ARRANGE FPOR RETURN OF THE FORWARDED DOCUMENTS TO US,

PLEASE DELIVER THE FOLLOWING PAGE(S) TO:

. Name: Michael O'Connor
FAX Telephone No.: 202-456-1647
Company: Office of Counsel to President
From: T.D. Albright
Date:  October 6, 1997

Comments:

Return To: P. L. Huntsinger (19 E)

Total number of pages, including cover letter: 92

A hard copy of this transmission — will be sent by regular mail.

will be sent via overnight mail.

} - will not be sent under separate cover.

IF YOU DO NOT RECEIVE ALL PAGES, PLEASE CALL (317) 237-1100
AS SOON AS POSSIBLE.
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BAKER & DANIELS

EST. 1882

300 NORTH MERIDIAN ETREET, SUITE 2700 : INDIANAPOLIG. INDIANA 46204:1782 - (317} 237-0300 - FAX {3171 237-1000

TERRILL D. ALBRIGHT INODIANAPOLIS
T 33T 1m0E FORT WAYNE
GBOUTH BEND
ELKHART

WASHINGTON, D.C,

October 6, 1997

Hon. William Jefferson Clinton, Esq.
President, United States of America
1600 Pennsylvania Avenue
Washington, D.C. 20500

Attention:

Mr. Charles Ruff

Mr. Jonathan Yarowsky

Mr. Michael O'Connor

Mr. Douglas J. Band

Office of Counsel to President
Room 130

Old Executive Office Building
Washington, D.C. 20502

Re:  Nomination of Kermit E. Bye to the United Startes

Court of Appeals for the Eighth Circuit

Dear President Clinton:

This lerter is writien in support of the proposed nomination of Kermit E. Bye 10
the United States Court of Appeals for the Eighth Circuit.

As a past President of the Indiana State Bar Association and a member of the
Executive Council of the National Conference of Bar Presidents, 1 have had the opportunity to
work extensively with Mr. Bye over the course of the last four years. Qur work has covered a
wide range of subjects, both substantively and professionally. It is my considered opinion that
Mr. Bye would make an excellent selection to the Eighth Circuit Court of Appeals vacancy. He
possesses keen insights into complex issues and {s able to sort through those issues in a careful
and thoughtful manner. Moreover, he would bring to the position the highest sense of integrity
with an appropriate mix of judicial temperament.
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Hon. William Jefferson Clinton, Esq. -2- October 6, 1997

As a member of the American College of Trial Lawyers, and one who has an
intense interest in the quality of our federal judiciary, I wholeheartedly support the candidacy of
Kermit Bye and urge your appointment of him to the position.

Very truly yours,
Terrll D. wzht
TDA/plh
Via facsimilc transmission
Uni Siates -

HODMAVPCDOCS\INDOCS M1 14201
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| PAGE 6
3RD STORY of Level 1 printed in FULL format.

Copyright 1992 The New York Times Company
The New York Times

September 25, 1992, Friday, Late Edition - Final

NAME: Sonia Sotomayoxr

SECTION: Section B; Page 16; Column 3; National Desk; Law Page

LENGTH: 1516 words

HEADLINE: A Breakthrough Judge: What She Always Wanted
BYLINE: By JAN HOFFMAN

BODY : ‘
The views from Pavia & Harcourt's l2th-floor offices in midtown Manhattan are

commanding, and the carpeted halls, in soft pastels, are adorned by modern
Italian paintings. But Sonia Sotomayor, a partner at the commercial litigation
firm, was boxing up her things the other day to take another job. The new one
comes with a pay cut, scant carpeting, dingy lighting and a room without a view.

Ms. Sotomayor is thrilled.

"I've gotten letters from people who remember me in grammar school saying
that this is what I wanted," she said.

What Ms. Sotomayor has wanted was to be a judge. Next Friday she is to take
the oath for a seat on the Federal court of the Southern District of New York,
the first Hispanic American to do so. She will alsc become one of seven women

among the district's 58 judges.

But what attaches to her name in legal circles is less her breakthrough
status than incredulity: Many of her colleagues say that in a time of skepticism
about the quality of judicial appointments, Ms. Sotomayor seems too good to be

true.
A Child of From the Projects

On paper, she comes across as a classic overachiever -- a child from the
Bronx housing projects who graduated summa cum laude from Princeton, became an
editor of the Yale Law Journal at Yale Law School, spent five years as a
prosecutor with the Manhattan District Attorney, then developed her substantial
civil practice as a commercial litigator.

But it was her pro bono activities that an admiring Senator Edward M. Kennedy
of Massachusetts praised during her wrinkle-free confirmation hearing before the
Senate Judiciary Committee in June.

For 12 years she was a top policy maker on the board of the Puerto Rican
Legal Defense and Education Fund. She was also on the board of the State of New
York Mortgage Agency, where she helped provide mortgage insurance coverage to
low-income housing and AIDS hospices. In her leisure time she became a founding
member of the New York City Campaign Finance Board, which distributes public

money for city campaigns.
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Senator Daniel Patrick Moynihan of New York, who recommended Ms. Sotomayor
for the bench, gleefully recalled that when his judicial selection staff first
suggested her name last year, they told him, "Have we got a judge for you!"

Not Every Inch Judicial

In person, with her round face and faint spray of summer freckles, Ms.
Sotomayor locks younger than her 38 years and, wearing dangling earrings and a
Jleather-and-gold bracelet, not every inch the judge. Neither does she have the
studied charm nor dazzle factor of many judicial candidates who win accolades
from lawyers and politicians.

Hers is a cumulative impression. She is plain-spoken and direct, good-humored
but not exactly humorous. She iz also seemingly without affectation, a trait
that colleagues say helps her move as comfortably among her wealthy European
clients as she does in her old Bronx neighborhood, whexe she recently returned
to live. (The Federal Bureau of Investigation advised hex not to disclose it.}

"You know anybody who wants to buy my cheap apartment in Carroll Gardens?"
she asks in a street-scraped New York accent, referring to the section of

Brooklyn.

She moved because Carroll Gardens is not in her judicial district. The
courthouse is in Manhattan, but even on a judicial salary of $129,000 -- modest
compared with the potential earnings of a law partner -- Ms. Sotomayor has
chosen moderation, and a longer commute from the Bronx, which is also in her

district.

"I've never wanted to get adjusted to my income because I knew I wanted to go
back to public service," she said. "And in comparison to what my mother eaxns
and how I was raised, it's not modest at all." She paused, as if watching a
slide show of memories, and laughed heartily. "I have no right to complain, " she

said.

Her mother, a nurse who recently retired from her job at a methodone clinic,
raised Ms. Sotomayor and her younger brother, now a doctor, largely on her own.
"I saw her working, being the emotiocnal and spiritual leader in our family," Ms.
Sotomayor said. "She had almost a fanatical emphasis on education. We got
encyclopedias, and she struggled to make those payments. She kept saying, 'I
don't care what you do, but be the best at it.' "

Her father, a tool-and-die worker with a third-grade education, died when Ms.
Sotomayor was 9. Both parents were from Puerto Rico, and because her father
spoke only Spanish, Ms. Sotomayor did not become fluent in English until after
his death.

She had intended to become the Puerto Rican Nancy Drew, girl detective. That
dream ended at the age of 7, when doctors told her she had diabetes and
suggested she pick a more sedate career. She got a new idea from an episode of
"Perry Mason" when a prosecutor character on the old television program said he
did not mind losing when a defendant turned out to be innocent because his job

was about justice.

»I thought, what a wonderful occupation to have," Ms. Sotomayor said. "And I
made the guantum leap: If that was the prosecutor's job, then the guy who made
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the decision to dismiss the case was the judge. That was what I was going to
be."

Even as she speaks of the courts as often the "last refuge for the
oppressed, " Ms. Sotomayor, who has 400 cases awaiting her, defines a good Judge
as one who "has the ability to absorb a new area of law quickly, and has a
commitment to take controcl of a case and move it forward."

When colleagues speak of her they emphasize her pragmatism. "I'm a
down-to-earth litigator, and that's what I expect I'll be like as a judge," she
said. "I'm not going to be able to spend much time on lofty ideals. I don't lose
sight of the fact that they're important, but I also don't lose sight that 95
percent of the cases before most judges are fairly mundane. The cases that shake
rhe world don't come along every day. But the world of the litigants is shaken
by the existence of their case, and T don't lose sight of that, either."

Indeed, while she speaks of the pressure to crash-learn the Federal Rules of
Criminal Procedure and the excitement of being fitted for black robes, she keeps
returning to "the anxiety and the terxor" that joining the Federal bench
provokes when she thinks of the sentences and fines she will have to issue.

"I don't get paralyzed by making decisions, but I fear the extent to which
1'11 be tortured by the difficult decisions I'll have to make," she said.

John W. Fried, her bureau chief when she was a prosecutor, attests to Ms. -
Sotomayor's decision-making capacity, noting how she would scrupulocusly search
for her own reasonable doubt before going forward with a case. Mr. Fried, now in
private practice, said she "was the brightest, most eager assistant I ever

worked with."

Then he laughed, recalling that when he met Ms. Sotomayor she asked where the
courtroom was.

Although Ms. Sotomayor left the Manhattan District Attorney's office eight
years ago, she remembers in detail the victims and the lasting effect that crime
had on them. "The saddest crimes for me were the ones that my own pecple
committed against each other," she said. She has received letters from Hispanic
people from all walks of life expressing their pride in her confirmation. "I
hope there's some greater comfort about the system to Hispanics because 1'm
there," she said.

Careful Responses

~ While Senator Moynihan is a Democrat, Ms. Sotomayor says she is politically
independent, and hexr chatty expansiveness shuts down when she is asked about
judicial philoscphy. She allows that she is in the center. Then comes a tap
dance around any questions on specific topics, her mouth twitching in amusement,
her eyes bright, as if to say, *You're trying to cross-examine a cross

examniner?"

How did she react to a recent appeals court ruling that disqualified Federal
Judge H. Lee Sarokin from hearing a suit against tobacco companies because an
opinion of his abkout the case appeared biased?
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"I'm aware it will have an effect," she said. "Some judges will feel they
don't have a right to be too passionate."

When Justice Clarence Thomas was introduced at a Second Judicial Circuit
conference, was she among those who sat on her hands rather than give him a

standing ovation?
nI'1]l take the Fifth," she said.

b

what does she think of the Federal Sentencing Guidelines, which many judges
regent for limiting discretion?

"T am very aware of the controversy surrounding the guidelines" and expect to
nexperience some dislocation with them."

So what kind of music do you like?

ngoft rock," the centrist replied.

Judge Jose Cabranes of Federal District Court in New Haven, a longtime mentor
who will be administering her oath, cautions that she will quickly find herself
leading "a much more isolated life than before."

Mg. Sotomayor, who is divorced, said that becoming a judge is like joining a

monastery. So she plans to spend this weekend before her swearing-in with
friends in New Orleans, the last such fling for a while.

Rocking out, your honor-to-be?

"yeah," she said, with a smile and a shrug, "I party."

GRAPHIC: Photo: "I'm a down-to-earth litigator, and that's what I expect I'll be
like as a judge," said Sonia Sotcmayor, who is about to take the ocath for a seat
on the Federal court of the Southern District of New York. She will be the first
Hispanic American and one of only seven women in the district. (Marilynn K.
Yee/The New York Times)
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