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Withdrawal/Redaction Sheet
Clinton Library

DOCUMENT NO. SUBJECT/TITLE DATE RESTRICTION
AND TYPE

001, draft Sotomayor Addendum {20 pages) nd P2

002. form Financial Statement (2 pages) nd P6/b(6)

003. report Financial Disclosure Report (4 pages) 02/27/1997 P2, P6/b(6)
004. form RE: Questionnaire for National Secuity Positions (23 pages) nd P6/b{(6)
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COLLECTION:

Clinton Presidential Records
Counsel's Office

Doug Band
OA/Box Number: 12690
FOLDER TITLE;
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2009-1007-F
dbl195

RESTRICTION CODES

Presidential Records Act - [44 U.5.C. 2204(a)]

P1 National Security Classified Information {(a)(1) of the PRA]

P2 Relating to the appointment to Federal ofiice [(a)(2) of the PRA]

P3 Release would violate a Federal statute [(a)(3) of the PRA]

P4 Release would disclose trade secrets or confidential commereial or
financial Information [(a)X(4) of the PRA)

P5 Release would disclose confidential advice between the President
and his advisors, or between such advisors [a)(5) of the PRA}

P6 Release would constitute a clearly unwarranted invasion of
personal privacy [(a)(6) of the PRA]

C. Closed in accordance with restrictions contained in donor's deed
of gifk,
PRM. Personal record misfile defined in accordance with 44 U.S.C.
22013).
RR. Document will be reviewed upon request.
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Freedom of Information Act - I5 U.S.C. 552(b)]

b(1) National security classified Information [(b)(1) of the FOIA]
b(2) Release would disclose internal personnel rules and practices of
an agency [(b)(2) of the FOIA)
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b(7} Release would disclose information compiled for law enforcement
purposes [(b)(7) of the FOIA]
b(8) Release would disclose Information concerning the regulation of
financial institutions [(b)(8) of the FOIA) ]
b(%) Release would disclose geolegical or geophysical information !
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SOTOMAYOR RESPONSE TO SENATE QUESTIONNAIRE
PART ONE, QUESTION 12
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Al ol thea
Returning Majesty To The La\t A Modern Approach’

Hon. Sonia Sotomayor* and Nicole A. Gordon™

Even after participating in many different aspects of the practice of law,
it is still possible to retain an enthusiasm and love for the law and its
practice. It is also exciting to address future lawyers about the practice of
Iaw. This is not easy to do, unfortunately, in the context of recurring pub-
lic criticism about the judicial process.'

The public expects the law to be static and predictable. The law, how-
ever, is uncertain and responds to changing circumstances. To the public,
justice means that an obviously cormect conclusion will be reached in
every case. But what is “correct” is often difficult to discern when the law
is attempting to balance competing interests and principles, such as the
need to protect society from drugs as opposed to the need to enforce our
constitutional right to be free from illegal searches and seizures? A con-

* This Article is based upon a speech that Judge Sotomayor delivered in Febmary 1996 as part
of the Donahue Lecture Serics. The Donahue Lecture Series is a program. instituted by the Suffolk
University Law Review to commemorate the Honorable Frank J. Donzhue, former faculty member,
trustee, and treasurer of Suffolk University. The Lecture Serics serves as a tribute to Judge Dooahue’s
accomplishments in encouraging academic excellence at Suffolk University Law School. Exch kectore
in the series is designed to address contemporary kgal issucs and expose the Suffolk University
community to outstanding authoritics in varicus fields of taw.

t Judge, United States District Court, Southern District of New York; A.B. 1976, Princeton
University; L. 1979, Yale Law School. Judge Sotomayor previously practiced as a commercial litiga-
tion partner at Pavia & Harcourt, a New York City law firm, and served as a member of the New
York City Campaign Finance Board, the New York Statc Mortgage Agency, and the Pucrto Ricen
Legal Defense and Education Fund. Prior to entering private practice, Judge Solomayor was an Assis-
tant District Attorney in New York County.

11 Executive Director, New York City Campaign Finance Board; A.B. 1974, Bamard College;
1.D. 1977, Columbia University School of Law. Ms, Gordon has previously served in other private and
govemment positions, including Counsel to the Chainman of the New York State Commission on
Government Integrity. She is also the cument President of the Council on Governmcatal Ethics Laws
(COGEL). the umbrella organization for ethics, lobbying, campaign finance, and freedom of informa-
tion agencics in the United Statcs and Canada, The views expressed in this article are not nccessarily
those of the New York City Campaign Finance Board or COGEL.

1. See, e.g.. Katharine Q. Seelye, Dole, Citing Crisis™ in the Courts, Attacks Appointments by
Clinton, N.Y. TIMES, Apr. 20, 1996, ot Al (describing Scaator Dolc's criticism of liberal ideology of
Clinton judicial appointments and American Bar Association) John Stossel, Protect Us From Legal
Vultires, WALL ST. J., Jan. 2, 1996, =t 8 (asscrting damage manufacturcrs have done to society
“trivial” compared with harm lawyers do); Don Van Natta Jr., Group Urges More Scrutiny For Law-
yers, N.Y. TIMES, Nov. 10, 1995, at B (discussing New York State committee’s sccommendations for
improving legal system and combatting public criticism), © |

2. See generally 5 WAYNE R. LAFAVE, SEARCH AND SEIZURE: A TREATISE ON THE FOURTH
AMENDMENT (3d ed. 1996) (explaining exclusionary rule protects constitutional right te be sccurc
against unreasonable scarches and seizures).
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fused public, finding itself at odds with the resuits of particular judicial
decisions, experiences increased cynicism about the law.’

Unfortunately, lawyers themselves sometimes feed that cynicism by
joining a chorus of critics of the system, instead of helping to reform it or
helping the public to understand the conflicting factual claims and legal
principles involved in particular cases.! Similarly, instead of attempting to
control criminal or unethical conduct occurring in our profession, and
promoting the honorable work of most of us, many lawyers respond by
denigrating the professionals in certain practice areas, like personal injury
law. Further, many neglect to focus on the core issues that rightly trouble
the public, such as whether there is fraud and deceit in the prosecution of
claims, and if so, what we should do about it.

Today, we need to discuss how we can satisfy societal expectations
about “The Law™ and help create a better atmosphere in which public
officials, and especially lawyers and judges, can inspire more confidence
and respect for the “majesty of the law"” and for the people whose profes-
sional lives are devoted to it.

I. THE ILAW AS A DYNAMIC SYSTEM

The law that lawyers practice and judges declare is not a definitive,
capital “L” law that many would like to think exists. In his classic work,
Law and the Modern Mind, Jerome Frank aptly summarized the paradox
existing in society’s attitude towards law and its practitioners:

The lay attitude towards lawyers is a compound of contradictions, a
mingling of respect and derision. Although lawyers occupy leading posi-
tions in government and industry, although the public looks to them for
guidance in meeting its most vital problems, yet concurrently it sneers at
them as tricksters and quibblers.

Respect for the bar is not difficult to explain. Justice, the protection of
life, the sanctity of property, the direction of social control—these funda-
mentals are the business of the law and of its ministers, the lawyers. . . .

3. See Judge Baer's Mess, NY. TIMES, Apr. 3, 1996, at A14 {(criticizing federal judge’s reversal
of initial exclusion of drugs and confession as unconstitutional seizure); see also Bruce D. Collins,
' Layman's View of Lawyers Ignores the Bar's Good Deeds, COrRP. LEGAL TIMES, Mar. 1996, at 8 {ex-
pressing concern that public may judge entire profession bascd on mass tort and divorce attorneys).
According to one editorial, “[o]ne of the major troubles with most lawyers is that they actually believe
their profession is making the United States a better place to live."” Time For Real Legal Reform Is
Now, Before Lawyers Bring Nation Down, Series: The Trouble with Lawyers, FT. LAUDERDALE SUN-
SENTINEL, Jan. 4, 1996, at 14A. Further, the newspaper opined that lawyers' “continued assertion that
the legal system works in the best interest of the nation demonstrates the immense hutman capacity for
self-delusion.™ Id,
4. See Max Boot, Stop Appeasing the Class Action Monster, WALL ST. J., May 8, 1996, at Al5
{detailing how corporate mass-tort defense lawyers criticize class actions yet offer few alternatives or

solutions).
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But coupled with a deference towards their function there is cynical
disdain of the lawyers themselves. . . . The layman, despite the fact that
he constantly calls upon lawyers for advice on innumerous questions,
public and domestic, regards lawyers as equivocators, artists in double-
dealing, masters of chicane.’

Frank, a noted judge of the Court of Appeals for the Second Circuit and
a founder of the school of “Legal Realism,” postulated that the public’s
distrust of lawyers arises because the law is “uncertain, indefinite, [and]
subject to incalculable changes,” while the public instead needs and wants
certainty and clarity from the law.® Because a lawyer’s work entails chang-
ing factual patterns presented within a continually evolving legal structure,
it appears to the public that lawyers obfuscate and distort what should be
clear, Frank, however, pointed out that the very nature of our common law
is based upon the lack of certainty:

The constant development of unprecedented problems requires a legal
system capable of fluidity and pliancy. Our society would be strait-jack-
eted were not the courts, with the able assistance of the lawyers, con-
stantly overhauling the law and adapting it to the realities of ever-chang-
ing social, industrial and political conditions; although changes cannot be
made lightly, yet law must be more or less impermanent, experimental
and therefore not nicely calculable. Much of the uncertainty of law is not
an unfortunate accident. it is of immense social value.”

Frank believed that in the complex, fast-paced modem era, lawyers do
themselves a disservice by acceding to the public myth that law can be
certain and stable. He advocated that lawyers themselves accept the prem-
ise that law is not a fixed concept and that change in the law is inevitable
and to be welcomed: “Without abating our insistence that the lawyers do
the best they can, we can then manfully [sic] endure inevitable short-com-
ings, errors and inconsistencies in the administration of justice because we
can realize that perfection is not possible.”

Frank’s thesis, set forth in 1930, should continue to attract examination
today. It supports a pride that lawyers can take in what they do and how
they do it. The law can change its direction entirely, as when Brown v.
Board of Education’ overturned Plessy v. Ferguson,' or as the common

5. JEROME FRANK, LAW AND THE MODERN MIND 3 (Anchor Books 1963) (1930).

6. Id ot 5. In the preface to the sixth ponting of LAW AND THE MODERN MIND, Frank took
issue with the notion that his theories and their advocates constituted a school. /d. at viii-xii. Instead,
Frank preferred to be viewed as a “factual realist” or as he described himself, a “fact skeptic” as op-
posed to a “rule skeptic.” /d. at xii,

7. Id. at 6-7 (footnotes omitted).

8. Id at277.

9. 347 U.S. 483 (1954).

10, 163 U.S. 537 {1896).
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law has gradually done by altering the standards of products liability law
directly contrary to the originally restricted view that instructed “caveat
emptor.”"' As these cases show, change—sometimes radical change—can
and does occur in a legal system that serves a society whose social policy
itself changes. It is our responsibility to explain to the public how an often
unpredictable system of justice is one that serves a productive, civilized,
but always evolving, society. '

Lawyers must also continually explain various reasons for the law’s
unpredictability. First, as Frank explains, laws are written generally and
then applied to different factual situations.” The facts of any given case
may not be within the contemplation of the original law.” Second, many
laws as written give rise to more than one interpretation (or, as happens
among the circuit courts, differing or even majority and minority
views)." Third, a given judge (or judges) may develop a novel approach
to a specific set of facts or legal framework that pushes the law in a new
direction.” Fourth, the function of the law at a trial is not simply to pro-
vide a framework to search for the truth, as understood by the public, but
it is to do so in a way that protects constitutional rights.'® Against these
and other constraints, including, as Frank observed, an unknown fac-
tor—i.e., which version of the facts a judge or jury will credit—competent
lawyers are often unable to predict reliably what the outcome of a particu-
lar case will be for their clients."”

11. See W. PAGE KEETON ET AL,, PROSSER AND KEETON ON THE LAW OF TORTS §§ 95-96, at
677-83 (5th ed. 1984) (outlining movement from notion of caveat emptor to hability for losses caused
by defective products); RESTATEMENT {SECOND) OF TORTS § 402A cmt. b (1965) (detailing eommon
law evolution of liability for defective products).

12. See FRANK, supra note 5, at xii {describing how courts apply legal rules to unigue cases},

13. See id. at 127-28 (criticizing mechanistic approach to law that would treat people like mathe-
matical entities to achieve predictability).

14. See id. at 121 (discussing statistical evidence conceming difference between judges).

15. See Jeremy Paul, First Principles, 25 Conn. L. REvV. 923, 936 (1993) (discussing how cases
of first impression force judges to create law and affect law's unpredictability).

16. Sec United States v. Filani, 74 F.3d 378, 383-84 (2d Cir. 1996) (discussing varied goals of the
trial in American jurisprudence). In Filani, the United States Court of Appeals for the Second Cireuit
considered a drug conviction based on the judge’s improper questioning of the defendant. Id. at 382-
83. In discussing the history and role of trial judges in England and the United States, the court stated:

One of the reasons for allowing an English judge greater latitude to interrogate witnesses is
that a British trial, so it is said, is a search for the truth. In our jurisprudence a search for
the truth is only one of the trial's goals; other important values—individual freedom being
a good example—are served by an altorney insisting on preserving the accused's right to
remain silent or by objecting to incriminating evidence seized in violation of an accused's
Fourth Amendment rights. The successful assertion of these rights does not aid—and may
actually impede—the search for truth.

Id. at 384.
17. FRANK, supra note 5, at xiv-xv. Of course, there are many instances in which lawyers can

predict reliably what the outcome of a particular case will be. Sze Rodney ), Uphoff, The Criminal
Defense Lawyer as Effective Negotiator: A Systematic Approach, 2 CLINICAL L. REv. 73, 83-86 (1995)
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This necessary state of flux, as well as our reliance on the adversary
system, give rise to a cynicism expressed by Benjamin Franklin in the
mid-seventeen hundreds, but equally reflective of the public mood today:

I know you lawyers can with ease

Twist words and meanings as you please;
That language, by your skill made pliant,
Will bend, to favor every client;

That ‘tis the fee limits the sense

To make out either side's pretense,
When you peruse the clearest case,

You see it with a double face. . . .
Hence is the Bar with fees supplied;—
Hence eloquence takes either side. . . .
And now we're well secured by law,

Till the next brother find a flaw."

This image raises perhaps the greatest fear about the role of law and
lawyers: that on the same facts, and presented with the same law, two
judges or juries would reach different results in the same case because of
a lawyer’s presentation.” Whether the concern is that only the wealthy
can afford the best lawyers, or simply that the more “eloquent” attorney
can get a better result, it is an intimidating possibility to a public that
seeks certainty and justice from the law. From the vantage of a judge,
however, it is not a correct or complete picture of what happens in the
courtroom. (In extreme cases, of course, a lawyer (or a judge or jury) can
be entirely incompetent or otherwise entirely fail to do a proper job.) To
the extent judges and juries reach different results, however, much more,
as Frank observed, may be attributable to the reality that judges and juries
react differently to facts because their life experiences are different.”
Working from the same facts and within the confines of the same law,
however, it seems that gross disparities in result do not frequently oc-
cur.” But the law does evolve, and to assist its evolution and at the same

(analyzing systemic pressures to plea bargain in criminal cases). Cases that reach the trial stage do not
reflect the multitude of cases resolved early—even before the complaint stage—precisely because the
partics have quite a clear expectation of how their case would be decided. See id. at 83 (noting some
defendants readily admit guilt and acknowledge responsibility for wrongs committed).

18. Benjamin Franklin, Poor Richard’s Opinion, in LAW: A TREASURY OF ART AND LITERATURE
151, 151 (Sara Robbins ed., 1950).

19. Compare BMW v. Gore, 116 §. C1. 1589, 1592-94 (1996} (considering constitutionality of $2
million punitive damages award for undisclosed automobile paint repairs), with Yates v. BMW, 642
So. 2d 937, 938 (Ala. Civ. App. 1993) (noting jury in virtually identical Alabama fraudulent car re-
painting lawsuit awarded no punitive damages), cert. quashed as improvidently granted by, 642 So. 2d
937 (Ala. 1993).

20. See FRANK, supra note 5, at xii-xiii {recognizing judge and juries bring personal prejudices to
trials).

21. This conclusion is based both on personal experience as a judge and on the statistically small

CLINTON LLIBRARY PHOTOCOPY
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time maintain their own credibility, lawyers must dispel the view that they
are dishonest, dissembling, hypocritical, or that Ben Franklin's description
is correctly derisive.”

Frank's point that the public fails to appreciate the importance of indef-
initeness in the law must be addressed through better education of the
public by lawyers and others, including government officials.” In addi-
tion, the public has other needs relating to the law: the need, for example,
for lawyers to act honorably, beyond what any law, regulation, or pro-
fessional rule may require. This need requires a different response.

II. MORALITY IN PUBLIC SERVICE

What are our expectations of lawyers, judges, and of public servants
generally? Over the years, the response to scandal and disappointment in
lawyers and in our public officials has varied. A history of ethical codes
that have apparently not provided sufficient guidance to practitioners has
recently led to tighter restrictions. In the public sphere, we have for some
time been engaged in passing laws and regulfations intended to curb un-
worthy behavior.” This may not always be adequate for public officials
or for lawyers. Some would argue that reliance on regulations alone de-
fuses the notion of personal responsibility and accountability.

Charles Dickens on a visit to the United States in the nineteenth century
described his sorrow when confronted with the American approach to
regulating gifts to public servants:

The Post Office is a very compact and very beautiful building. In one of
the departments, among a collection of rare and curious articles, are
deposited the presents which have been made from time to time to the

number of jury verdicts set aside or new trials ordered by judges. Of course, case law principles re-
quire that appellate courts give jury verdicts a great deal of deference. See Honda Motor Co. v. Oberg,
114 S. Ct. 2331, 2336-38 (1994) (stating civil jury verdicts historically afforded deference on judicial
review unless damages too large); United States v. Powell, 469 U.S. 57, 67 (1984) (commenting that
deference to jury's collective judgment brings clement of finality to criminal process); Binder v. Long
Island Lighting Co., 57 F.3d 193, 201-02 (2d Cir. 1995) (finding appellate court grants “strong pre-
sumption of correctness™ when reviewing whether jury verdict “seriously erroneous™); Piesco v. Koch,
12 F.3d 332, 345 (2d Cir. 1993) (requiring “seriously erroneous™ verdict for grant of new trial);
Dunlap-McCuller v. Riese Org., 980 F.2d 53, 158 (2d Cir. 1992) (requiring “egregious™ jury verdict
for new trial); Smith v. Lightning Bolt Prods., Inc., B61 F.2d 363, 370 (2d Cir. 1988) {noting no new
trial unless verdict “seriously erroneous” or miscarriage of justice).

22. See Franklin, supra note 18, at 151 (cxpressing cynicism toward attomey's role in courtroom).

23. See Roberta Cooper Ramo, Law Day More Important than Ever for Keeping Strong, CHI.
DaiLyY L. BULL., Apr. 27, 1996, at 8 (cmphasizing importance of legal profession keeping citizenry
well informed about Constitution and legal system).

24, See infra note 26 and accompanying lext (discussing laws designed to prevent and punish
public cormuption); note 27 and accompanying text (describing laws and regulations applicable to pub-
lic affairs); note 55 and accompanying text (outlining rule of professional responsibility prohibiting
lawyer-client sexual relations).
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American ambassadors at foreign courts by the various potentates to
whom they were the accredited agents of the Republic; gifis which by
the law they are not permitted to retain. I confess that I looked upon this
as a very painful exhibition, and one by no means flattering to the na-
tional standard of honesty and honour. That can scarcely be a high state
of moral feeling which imagines a gentleman of repute and station likely
to be corrupted, in the discharge of his duty, by the present of a snuff-
box, or a richly-mounted sword, or an Eastern shawl; and surely the
Nation who reposes confidence in her appointed servants, is likely to be
better served, than she who makes them the subject of such very mean
and paltry suspicions.”

There is indeed a national plethora of legislation at every level of gov-
ernment restricting activities of government officials.* This legislation,
among other things, controls the receipt of gifts; limits the amounts of
fees, and honoraria and outside employment; restricts post-employment
contact with government; curbs the extent of political activities; requires
the acceptance of the lowest (but not necessarily best) bids on government
contracts; and sets prohibitions on the manner and ways in which to ad-
dress financial and other conflicts.” These rules are extremely important,
even vital, notwithstanding Dickens’ eloquent statement to the contrary.
They protect the public from many kinds of inappropriate influences on
government officials, and they perform another crucial service in provid-
ing guidance to and protecting those they regulate. Public servants have
sometimes walked a fine line or walked over the line between gifts and
bribes.?® If specific rules have their place, however, that does not mean
that we should limit the standard we apply to public officials to the tech-
nical question of whether those rules have been broken, rather than aspir-
ing to the highest in moral behavior. As a “Nation,” we have not suffi-

25, CHARLES DICKENS, AMERICAN NOTES AND PICTURES FROM ITALY 123 (Oxford Univ. Press
1957) (1842). It is interesting that in England there is now a heightened sense that laws or rules are in
fact needed to regulate the behavior of public officials. See COMMITTEE ON STANDARDS IN PUBLIC
LIFE, FIRST REPORT, 1995, Cmnd 2850-1, at 3 (urging remedial legislative action to counter public
discontent with ethical standards of public officials).

26. See, e.g., 18 U.S.C. § 201 (1994) (forbidding public official from seeking or receiving bribe to
influence performance of official act); 18 U.S.C. § 666 (1994) (prohibiting agent of state, local or
Indian tribal government from soliciting or receiving bribe), Mass. GEN. Laws ch. 268A, §8 1-25
(1994) (setting forth antibribery and conflict of interest laws for state, county and municipal employ-
ees)..

27. See generally COUNCIL ON GOVERNMENTAL ETHICS Laws, THE COUNCIL OF STATE GOV'TS,
COGEL BLUE Book (Joyce Bullock ed., Sth ed. 1993) (compiling information on laws goveming
campaign [inance, ethics, lobbying and judicial conduct nationwide).

28. See Jane Fritsch, The Envelope, Please: A Bribe's Not a Bribe When It's a Dongtion, N.Y.
TiMES, Jan. 28, 1996, at DI {revealing subtle distinction between illegal bribes and legal campaign
contributions to politicians); Stephen Kurkjian, Ferber's Conviction Spurs Widening of Probe, BOSTON
GLOSBE, Aug. 15, 1996, at B3 (reporting planned investigation of Massachusetts politicians after cor-
ruption conviction of former financiat advisor to staic agencies).
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ciently emphasized the importance of professional morality in public ser-
vice, whether among our government officials or our lawyers. Instead, we
overemphasize social morality, concentrating on personal scandals that we
cannot regulate, then pass detailed rules, hoping to elevate professional
behavior in that way. If we limit our expectations to what is specifically
regulated (and sometimes over-regulated), we may in effect degrade the
offices and the people who hold them.

In other countries, public morality is approached differently. In Europe,
for example, public officials often have greater discretion, are better paid,
and are held to higher standards of behavior, in some instances resigning
their office if there is the hint of financial scandal in their work.”

The tolerance in this country for questionable behavior by public offi-
cials is illustrated by the persistence of extremely troubling—but le-
gal—practices in the public arena. In one of the murkiest and least well-
controlled areas, we find ourselves debating what the quid pro quo’s are
for campaign contributions. Here we have abandoned standards we would
surely apply in any other context. We would never condone private gifts
to judges about to decide a case implicating the gift-givers’ interests.
Yet our system of election financing permits extensive private, including
corporate, financing of candidates’ campaigns, raising again and again the
question what the difference is between contributions and bribes and how
legislators or other officials can operate objectively on behalf of the elec-
torate.” Can elected officials say with credibility that they are carrying
out the mandate of a “democratic” society, representing only the general
public good, when private money plays such a large role in their cam-
paigns? If they cannot, the public must demand a change in the role of
private money or find other ways, such as through strict, well-enforced
regulation, to ensure that politicians are not inappropriately influenced in
their legislative or executive decision-making by the interests that give
them contributions.” As Congress revamps many questionable practices,
including the receipt of gifts from lobbyists, it must monitor to the
public’s satisfaction both whether inappropriate activity is being left un-

29. See generally Mark Davies, The Public Adminisirative Law Context of Ethics Requirements
Jor West German and American Public Officials: A Comparative Analysis, 18 GA. 1. INT'L. & COMP.
L. 319 (1988) (dctailing differences between ethics regulations for American and German public offi-
cials).

30. CF Scott D. Wiener, Note, Popular Justice: State Judicial Elections and Procedural Due
Process, 3t Harv. CR.-C.L. L. REv. 187, 194 {1996) (discussing Texas attorney Joe Jemail's $10,000
campaign centribution to judge in Texaco-Pennzoil case).

31. See Fritsch, supru note 28, at D1 {reporting influence of special interest money as serious
political issue).

32. See Jamin Raskin & John Bonifaz, The Constitutional Imperative and Practical Superiority of
Demacratically Financed Elections, 94 CoLUM. L. REv. 1160, 1160 (1994) (proposing replacement of
federal election finance system with total public financing of congressional campaigns).
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regulated and whether laws and regulations that are put in place are ac-
tually enforced. The continued failure to do this has greatly damaged
public trust in officials and exacerbated the public’s sense that no higher
morality is in place by which public officials measure their conduct.

Similarly, the public wonders whether lawyers have enforceable rules of
self-government or any kind of defined morality. Professional codes tend
to speak in terms of ethical presumptions, without prescribing what law-
yers should do in specific, troubling situations. For example, almost all
professional codes require that a lawyer should represent a client zealously
within the bounds of the law and may not suborn perjury or the creation
of false documents.” But no rule guides a lawyer who is merely left with
a firm and abiding conviction that what is being said or proffered by a
witness or client is false. Rules might be ill-suited to answer such dilem-
mas, but moral imperatives, or what Lord Moulton described in 1924 as
“Obedience to the Unenforceable,” may be more helpful

Lord Moulton, to be sure a man of his time, spoke of Obedience to the
Unenforceable as a standard that people live up to despite the fact that no
law can force them to do s0.** He gave as an example the conduct of the
men aboard the Titanic who, facing imminent death, nevertheless adhered
to the principle that women and children should be saved first:

Law did not require it. Force could not have compelled it in the face of
almost certain death. It was merely a piece of good Manners. . . . The
feeling of obedience to the Unenforceable was so strong that at that ter-
- rible moment all behaved as, if they could look back, they would wish to

have behaved.™

Our public officials and lawyers should also be prepared to adopt a
culture that depends upon subjective accountability as well as well-de-

fined, consistent rules and regulations:

The difference between the true lawyer and those men who consider the
law merely a trade is that the latter seek to find ways to permit their
clients to violate the moral standards of society without overstepping the
letter of the law, while the former look for principles which will per-
suade their clients to keep within the limits of the spirit of the law in
common moral standards.”

33. See MODEL RULES OF PROFESSIONAL CONDUCT Rule 3.3 {19%5) (noting candor toward tribu-
nal prevents lawyer from offering false evidence); MODEL CODE OF PROFESSIONAL RESPONSIBILITY
EC 7-1, 7-6 (1983) (declaring lawyer's duties to client and legal system).

34. Lord Moulton, Law and Manners, ATLANTIC MONTHLY, July 1924, at 1, 1. Lord Moulton, a
judge and member of the British Parliament, served as Minister of Munitions for Great Britain at the
outbreak of World War 1. /d.

35 Hd

36. Id at 4.
317. PIERO CALAMANDRE!, EULOGY OF JUDGES 45 (John Clarke Adams & C. Abbott Phillips, Jr.
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III. THE BAR’S RESPONSIBILITY

What is the responsibility of a practicing lawyer, and how could
lawyers’ behavior be changed in ways to encourage greater respect for the
legal profession? To take one example of a tolerated but unacceptable
paitern, let us examine the lying and misrepresentation that occurs in

. court,

Lawyers are not routinely confronted with the clear-cut dilemma that a
client proposes to “lie” on the stand. A client presents a version of the
facts, and lawyers rarely have independent, first-hand knowledge of them.
(In criminal cases, clients frequently choose not to take the stand, often on
the advice of an attorney, advice that is given for any number of reasons,
including the risk of presenting perjured testimony.) Some number of
these witnesses lie, including some for the prosecution and some for the
defense, and their lawyers suspect as much. What more commonly occurs
is that witnesses, often unconsciously, allow selectivity, prejudice, and
emotion to color their perceptions. Even when two witnesses directly
contradict one another, both may be “telling the truth” from their own
point of view or to the best of their recollection. Real life is complex, and
we have chosen to use the adversarial system to sort out the truth as best
it can.*

To maintain credibility in the system, however, we must study how
well we do in fact get at the “truth.” Lying is risky in the courtroom, but
not generally because of the threat of a perjury indictment. It is risky
because each side has the opportunity, through discovery, independent
investigation, and cross-examination, to expose falsehood.” But the ad-
versarial system may not always be wholly adequate to the task of expos-
ing wrong-doing and false or inflated claims. Empirical studies have been
performed, for example, that examine the reliability of witnesses and ju-
rors. Many factors influence witnesses and juries, including subcon-
scious racism and other prejudices. As a profession, we should seek, based -

trans., 1942).

38. See SISSELA BOX, LYING: MORAL CHOICE IN PUBLIC AND PRIVATE LIFE 158-59 (1978} (ana-
lyzing how adversary system sometimes encourages attomeys to argue credibility of knowingly perju-
nous clients).

39. See Fep. R. Civ. P. 26-37 (setting forth rules governing depositions and discovery in federal
civil cases); FED. R. CRiM. P. 16 (establishing rules of evidentiary disclosure by both government and
defendant in criminal cases); FED. R. EviD. 607 (allowing impeachment of witness® credibility).

40, See generally JEFFREY T. FREDERICK, THE PSYCHOLOGY OF THE AMERICAN JURY (1987) (pre-
senting social scientific research on jury behavior and persuasion); SAUL M. KASSIN & LAWRENCE §.
WRIGHTSMAN, THE AMERICAN JURY ON TRIAL: PSYCHOLOGICAL PERSPECTIVES (1988) (analyzing jury
reliability and phases of jury trial); Christopher M. Walters, Note, Admission of Expert Testimony, on
Eyewiiness Identification, 73 CaL. L. REv. 1402 (1985} (discussing expert witness reliability in eye-
witness identification cases).

CLINTON L IBRARY PHOTOCORY



FILE:AASOTOMAYO Oct 1W2EA6 Mon |1:59pm

1995} DARBY PRINTING COMPANY 11

upon empirical evidence, ways in which to improve our ability to arrive at
the truth. If we undertake this seriously, we will not only do well by the
cause of justice, but we will justifiably improve the public’s opinion of
our profession.

The adversary system may also be ill-suited to resolve certain types of
disputes such as those presented by “battles of the experts” in medical
malpractice and many other kinds of cases. There is recurring debate about
the ability of jurors to evaluate such evidence. The Supreme Court of the
United States, in Daubert v. Merrell Dow Pharmaceuticals, Inc.,*' has
reacted to this debate by expanding the judge’s function to require that
scientific testimony be evaluated more stringently before it can be present-
ed to the jury.”? Certainly, the battle of the experts undermines public
confidence not only in the certainty of the law, but in another desired bed-
rock, the certainty of science. We must revisit whether other methods of
inquiry into specialized areas—such as the use of court-appointed experts
or Special Masters who share their conclusions with juries—may be more
useful to resolve these kinds of disputes. The current system, in this par-
ticular respect, should somehow be made to work better or should be
critically evaluated, and if necessary, replaced.

Finally, the adversary system, almost by definition, cannot address the
gray area of the “truth” present in most cases because the system tends to
produce all-or-nothing winners and losers. This is why settlements and
new forms of “alternative dispute resolution” are so important.*® Dickens’
remark that honorable lawyers admonish their clients to “[s]uffer any
wrong that can be done you, rather than come here [to the courts],” is still
timely for many litigants.* The adversary system has its limitations under
the best of circumstances, and so we must explain why the benefits of the
system outweigh those limitations. If, as has been said of democracy, the
adversary system is “the worst form of Government except [for] all those
other forms,” then that is the way in which the public should understand
it: not as a system expected to accomplish more than any system can.*

As we ponder how effective our legal system is, we must help create

41. 509 U.S. 579 (1993).

42. See id at 597 (acknowledging Federal Rules of Evidence require judge to ensure scientifically
valid principles support expert testimony).

43, Ses Abraham Lincoln, Notes for a Law Lecture, in THE OXFORD DICTIONARY OF AMERICAN
LEGAL QUOTATIONS 302 (Fred R. Shaptro ed., 1993) (“As a peacemaker the lawyer has a superior
opportunity of being a good man. There will still be business enough.”™); Joshua A. Darrell, For Many,
Litigation Retains Important Practical Benefits, NAT'L L. J., Apr. 11, 1994, at C11 (discussing benefits
of alternative dispule resolution).

44. CHARLES DICKENS, BLEAX HOUSE 51 (Norman Page ed., Penguin Books 1971) (1853) {quota-
tion marks omitted).

45. Winston Churchill, Speech (Nov. |1, 1947), in THE OXFORD DICTIONARY OF QUOTATIONS

202 (Angela Partington ed., 4th ed. 1992).
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greater credibility in existing, useful mechanisms. A number of years ago,
Judge Harold Rothwax of the Supreme Court of the State of New York
noted his concern that illegal activities occur in the judicial system some-
times for years and that lawyers do not report them. In a heartening
exception to this generalization, insurance kick-backs were recently ex-
posed by a lawyer who was offered one in New York.*” Similarly, we re-
cently have heard much about the police practice of tailoring testimony to
avoid the suppression of evidence, an apparently common practice that
must be known to, or at least suspected by, some prosecuting attorneys.*
Often, however, lawyers, instead of engaging in genuinely useful projects
to ferret out fraud, tend to denigrate either the law itself or the role and
quality of work performed by lawyers in the fields, for example, of per-
sonal injury or criminal defense.

The response that can give the public confidence in our profession is
our own leadership in weeding out the fraudulent and wrongful conduct
that the public rightly condemns at the same time as we challenge
overreactions that undermine the principles of our judicial system.” Law-
yers have unfortunately joined the public outcry over excessive verdicts
and seemingly ridiculous results reached in some cases.” Legislators have
introduced bills that place arbitrary limits on jury verdicts in personal
injury cases.” But to do this is inconsistent with the premise of the jury
system. The focus must be shifted back to monitoring frivolous claims,
uncovering pervasive misrepresentation in court, and educating the public
that no system of justice is perfect. Despite occasional disappointing re-

46. See Symposium: Ethics in Government, CITY ALMANAC, Winter 1987, at 20, 20 (noting cor-
ruption in legal system succeeds when a few good people do nothing).

47. See Matthew Goldstein, 23 Lawyers Arrested in Insurance Scheme: Inflating of Sertlements in
Tort Cases Charged, N.Y. L1, Sept. 22, 1995, at 1 (reporting prais¢ of whistleblowing attorney who
stated he “did what any honest citizen would do”); George James, 47 Accused in an Insurance Claim
Scheme, N.Y. TIMES, Sept. 22, 1995, at B3 (describing district attorney's praising lawyer as “credit to
the legal profession and the general public™).

48. See HAROLD J, ROTHWAX, GUILTY: THE COLLAPSE OF CRIMINAL JUSTICE 63-65 (1996) (dis-
cussing problems exclusionary rule creates for law enforcement officers); see alse And What About
Justice?, WALL. ST. )., Sept. 1, 1995, at A6 (discussing perjury by law enforcement officers in Q.J.
Simpson trial and on Philadelphia police force).

49, Cf. supra notc 47 and accompanying text (describing efforts of New York attomey exposing
frandulent practices by plaintiff’s personal injury attorneys).

S0. See Was Justice Served?, WALL ST. )., Oct. 4, 1995, at Al4 (publishing attormey’s criticism
of criminal trials as “indistinguishable from Roman circuses™ and civil justice system as “equally de-
mented™).

51. See Common Sense Product Liability Legal Reform Act of 1996, H.R. 481, 104th Cong.
(limiting punitive damages in certain cases); Richard B. Schmitt, As Clinton Vows to Veto Products-
Liability Bill, Snme Ask if He’s Too Beholden 1o Trial Lawyers, WALL. ST. I., Mar. 22, 1996, at Al4
{discussing political opposition to tort reform legistation limiting manufacturers” liability in suits over
defective products): Glenn R. Simpson, Trial Lawyers, After Flirting With GOP in 1995, Are Sitting at
Democratic Party's Table Again, WALL. ST, )., July 16, 1996, at A12 {reporting presidential veto of
congressional legistation limiting product liability damages).
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sults, our system does have mechanisms in place that moderate jury ver-
dicts (such as judges’ discretion to set aside or reduce unreasonable ver-
dicts), that allow for the discipline of lawyers, and that can result in pun-
ishment of perjurers.*

Criminal law is the most challenging arena in-which to satisfy the pub-
lic that our system adequately addresses problems of apparently wrong
verdicts. This is largely because the public either does not understand or
does not accept the necessity for safeguards against overzealous prosecu-
tion and the protection of certain civil liberties. The role of criminal de-
fense lawyers in particular is not well understood or sufficiently appreciat-
ed by many lawyers, much less the public. Prosecutors and government
officials should be especially sensitive to and publicly supportive of the -
fundamental place constitutional safeguards and the defense bar have in
our system. We must take an aggressive role in cleaning our own house
by educating ourselves and publicly supporting our colleagues who per-
form essential functions in asserting and protecting % constitutional rights

If we can persuade the public that the system we have in place and the
roles played by lawyers within that system are the best available, there
remain ancillary issues of an ethical nature that do not necessarily involve
what happens in the courtroom. We have an obligation, for example, to
address professional conduct perceived by the public to be wrong even if
it is not necessarily illegal. For example, in New York State, a recent
study of the matrimonial bar concluded that a very significant negative
sense exists of matrimonial practice, based on the perception that matri-
monial lawyers often take unfair financial advantage of emotionally fragile
clients® Similarly, California found that sexual exploitation of clients

52. See Gasperini v. Center for Humanities, Inc., 116 S. Ct. 2211, 2214 {1996) (applying New
York check on excessive damages to federal court); Bender v. City of New York, 78 F.3d 787, 794-95
(2d Cir. 1996) (finding verdict of $300.700 excessive in civi! rights action); Scala v. Moore
McCommack Lines, Inc., 985 F.2d 680, 684 (2d Cir. 1993} (finding $1.5 million verdict for pain and
suffering excessive); see alse 18 US.C. §§ 401-02 (granting courts power to punish contempt of
courts’ authority, inclueding obstruction of justice). FED. R. Civ. P. 11(c) (providing for sanctions of
lawyers who pursue frivolous claims and needless litigation); FED. R. Civ. P. 59 (empowering judges
to grant new trials and amend judgments in nonjury toals).

53. See Mimanda v. Arizona, 384 U.S. 436, 480 (1966} (noting attorney carries out swomn duty by
advising client 10 remain silent during police questioning), The Miranda Court emphasized that an
attorney’s advice of silence in the face of criminal investigation is an exercise of “good professional
judgment.” not a reason “for considening the attomey a menace to law enforcement.” fd.; see alzo
United States v. Filani, 74 F.3d 378, 384 (2d Cir. 1996) (noting that “fulfilling professional responsi-
bilities ‘of necessity may become an obstacle to truthfinding.'™) (quoting Miranda, 384 U.S. at 514
{Harlan, )., dissenting)).

54, See COMMITTEE TO EXAMINE LAWYER CONDUCT IN MATRIMONIAL ACTIONS, ADMINISTRA-
TIVE Bb. oF THE COURTS OF N.Y., REPORT 1-5 (1993) (identifying criticism of divorce law system
and proposing reforms and improvements for lawyers and courts); see also Carpe Diem, N.Y. LJ,
Mar, 12, 1993, at 2 {citing report critical of divorce lawyers by New York City Department of Con-
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was a pervasive enough problem in divorce and other areas of legal prac-
tice that the California Supreme Court passed a very hotly debated profes-
sional rule setting forth a lawyer’s professional obligations in these situa-
tions.”

Whether the rule will have an effect in California on the public’s per-
ception of lawyers depends largely on how vigilantly their colleagues and
others hold lawyers to the rule: Will lawyers actually be reported to the
bar association when they are suspected of having inappropriate sexual
relations with a client? How aggressively will they be investigated? And
will they be held accountable if they continue to represent a client with
whom they are having an impermissible sexual relationship?

Failure to enforce such a rule will again feed the public’s mistrust,
which arises in part from the sense that lawyers (and public officials),
whose conduct is generally self-policed, protect themselves from proper
regulation. In New York, for example, disciplinary proceedings have until
recently been closed to protect lawyers from unjust criticism and harm to
their reputations. Despite a recommendation by its Task Force on the
Profession that these proceedings be made public, the House of Delegates
of the New York State Bar Association is opposing the measure.” Unques-
tionably, unjust criticism of a professional can be devastating. But it is
worth examining whether that concern is better addressed by creating a
quick, fair process for determining whether a charge is unfounded than by
continuing a practice of not airing complaints publicly.”” Alternatively, we
must find other ways to assure the public that closed proceedings are
effective in disciplining lawyers, and we must do more to monitor them.
One way or another, there must be convincing public justification for the
manner in which discipline and performance is regulated.

In the political sphere, the sense that elected officials fail to police
themselves is equally prevalent. Partisanship is the accepted “adversarial”
mechanism that is supposed to maintain checks and balances and protect
the public in various contexts, including in the fields of elections and
campaign finance.” Bipartisan commissions, such as boards of elections

sumer Affairs commissioner).

55. CALIFORNIA RULES OF PROFESSIONAL CONDUCT Rule 3-120 (1995).

56. See Gary Spencer, State Bar Opposes Any Public Discipline Procedures, NY. L.J., June 27,
1595, at 1 (reperting bar association refused to endorse “even the smallest step toward opening™ disci-
plinary process to public). The Association of the Bar of the City of New York has endorsed opening
up these proceedings. See Committee on Professional Discipline, The Confidentiality of Disciplinary
Proceedings, 47 REC. Ass'N B. Q1Y N.Y. 48, 60 (1992) (advocating opening process to public afier
determination that proceedings should begin).

57. Arguably, lawyers do not exhibit the same heightened sensitivity to the plight their clients
suffer when unfair or embarrassing information becomes public through legal proceedings.

58. The Federal Election Commission is, for example, bipartisan by law. See 2 US.C. §
437c(a)(1) (1994) (providing that only three of six members appointed to Commission “may be affili-
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or most campaign finance agencies, often reflect a close relationship be-
tween commissioners and party politics.” The result is often votes on
individual matters along party lines rather than on the merits, and policies
and procedures that favor the established parties over independent or alter-
native groups.” By contrast, the experience of New York City's Cam-
paign Finance Board—a pioneer agency regulating New York City’s pro-
gram of optional public financing of political campaigns—has been that of
a deliberative, non-partisan board that nearly always acts unanimously and
certainly always without regard to party affiliation. The non-partisan cul-
ture of that board is a model for decision-making in the political sphere.
But few legislators—including the federal Congress—are prepared to have
their campaign finances monitored by a genuinely non-partisan, objective
body. As a result, there are areas of activity——including campaign fi-
nance—regulation of which is vital to the health of our democracy. Yet
bipartisan agencies with weak claim to the public’s trust largely administer
that regulation. The legislators’ failure to submit themselves to meaningful
scrutiny heightens cynicism about our elected officials, many of whom, as
we all know, are lawyers.

In short, we must find ways to re-evaluate and, if necessary, alter our
methods of concluding legal and political conflicts. Next, we must find
effective, confidence-building mechanisms for policing ourselves. Further,
we must be prepared to entrust judgments on our own professional fitness
not only to our colleagues, but to the public.

IV. THE RESPONSIBILITY OF OTHERS

The changing nature of the law and the conduct of lawyers give the
public understandable pause. We must not, however, fall prey to the
public’s cynicism. We must instead expect more of our profession. There
is a limit to how far an individual lawyer can elevate the bar as a whole.
What a lawyer can do, as argued above, is educate the public—at the very
least in the person of his or her clients—and personally raise standards by
living up to a code of conduct beyond what is “enforceable.” This re-
sponsibility is not confined to attorneys in private practice. The others
who operate in or around the legal framework—judges, prosecutors, juries,
witnesses, public officials, and the press—must also educate themselves,
and others, and apply higher standards of conduct to their own behavior.

ated with the same political party™).
59. See Jan Hoffman, Pataki Names Close Adviser to Judicial Screening Panel, N.Y. TIMES, Sept.

14, 1996, at 25 {reporting bar associations’ criticism of govemnor’s appointing closest legal adviser to

commission on judicial nominations).
60. See id. (reporting criticism that appointee would serve as stand-in for governor on commission

recommending candidates to state’s highest court).
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Much distrust arises from a lack of understanding, whether about the
purpose and role of the adversary system, the presumption of innocence,
the right of every party to be represented by an attorney, or the facts and
proceedings of a specific case—even a case as highly publicized as the
0O.J. Simpson trial. The limitations of the law are also poorly understood.
We need the help of the schools, our media, and our public officials to
communicate the values and limitations of our system of justice and to
free us from simplistic analysis that breeds contempt.

What we should also acknowledge, to broaden the true reach of the
law’s majesty, is the role that many influences, including the press and the

lay public, play in contributing to our intricate legal system.
What we propose is as follows:

First, lawyers must make a greater effort at educating themselves,
their clients, and the public about the key underpinnings of our legal
system: the reasons for the law’s uncertainty; the values and limitations
of the adversary system; and the importance of respecting every kind of
legal practice and the role it plays in helping our society to achieve its
goals and progress.

Second, we must re-examine what does and does not work to bring
about justice and consider whether we can improve aspects of our sys-
tem. Is the adversary process the best way of determining whether wit-
nesses are telling the truth or for dealing with the “battle of the experts”?
If not, let us improve what we have, or find a better way, recognizing
that we cannot achieve perfection.

Third, we must instill among ourselves and our public officials a
culture of a high morality, as best we can. We must determine what
ethical guidelines are appropriate and then enforce them seriously. We
must adopt concrete ways to recognize those among us who practice [aw
at the highest moral levels. We must combine to act more honorably both
within our own sphere and collectively as a profession, supporting each
other in the inevitable controversies that arise when lawyers properly
carry out responsibilities that are ill-understood by the public,

Finally, we must enlist not only every group of our profession, includ-
ing judges, lawyers, legislators, and other public officials, to adhere to
higher standards. We must also enlist clients, jurors, journalists, and all
our fellow citizens, because we are all touched by the law, and we can
all have an influence on how it evolves.*

61. Judges generally receive criticism if they ask, or let juries ask, too many questions to witness-
es, See United States v. Filani, 74 F.3d 378, 384 (2d Cir. 1996) {(commenting on popular notion that
limited questioning by tral judge guards against bias); United States v. Ajmal, 67 F.3d 12, 14-15 (2d
Cir. 1995) (discussing dangers of prejudice and compromise of juror neutrality in juror questioning of
witnesses), see also Bill Alden, Juror Inquiries Require Retrial for Defendant, NY. L.J., Sept. 22,
1995, at 1 (reporting how improper juror questioning in Ajmal case led to reversal and new trial). In
today’s media-dominated world, jurors are more informed about legdl issues than ever before. More
explanation by judges why certain legal principles are important or why certain evidentiary rulings
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We cannot delay in addressing these moral issues of professional con-
duct. We are faced with on-going instances of erosion in public confi-
dence. The O.J. Simpson trial and the constantly recurring investigations
of public officials continue to subject our profession and govemment
officials to public scorn and ridicule. The response, if we do not act, will
be an increasing amount of legislation criminalizing and otherwise regulat-
ing conduct and a demoralization in the practice of law and public service.
We are losing many fine elected officials to retirement who no longer care
to operate in a bitterly partisan and hostile atmosphere govemed by few
meaningful rules of conduct and subject to heightened and unrelenting
personal scrutiny by the press. Among our own ranks, senior practitioners
complain bitterly of the loss even of professional courtesy among lawyers
and office holders.

In Boston, lawyers call their adversaries “brother” or “sister” in court.
Anyone who experiences the practice appreciates the grace it adds to the
proceedings. This grace is created by the aura of respect the titles seek to
convey. In light of the increasing call by lawyers to return to greater pro-
fessional civility, it is clear we ourselves feel and regret the loss of profes-
sional courtesy and respect.” We must first give respect to each other and
to the profession—in word and in deed—before we can expect the public
to do so.

If we act in these areas, the public discourse, the behavior of our law-
yers and public officials as well as their reputations, and, ultimately, confi-
dence in our legal system as a whole will be greatly enhanced.

have been made may be helpful to contain speculation that can lead juries astray. Similarly, if jurors
ask questions that seck to clarify evidence, and if the practice is properly controlled, this may preserve
rather than interfere with a jury’s impartiality.

62. See Louis P. DiLorenzo, Civiliry and Professionalism, N.Y. ST. B.J,, Jan, 1996, at 8, 8-10, 25
(exploring scope of decline in professionalism among attomeys, uncovering its cause and suggesting
possible solutions); see generally NEW YORK STATE BAR ASS'N, CIVILITY IN LIMGATION: A VOLUN-
TARY COMMITMENT (1995) (cxplaining suggested guidelines for behavior of all participants in litiga-

tion process).
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Ulf W, RUNQUIST, as trustee of Runquist and
Co., Inc., Profit Sharing Trust.
Plaintiff,

v.

DELTA CAPITAL MANAGEMENT, L.P., John
M. Lefrere and Williarn H. Gregory.
Defendants

No. 91 Civ. 3335 (SS).
United States District Court, S.D. New York.
Feb. 18, 1994.
OPINION AND ORDER

SOTOMAYOR, District Judge.

*] Pursuant to Fed.R.Civ.P. 60(b), plaintiff Uif
W. Runquist moves to reconsider my Order dated
July 15, 1993 adopting the Second Supplemental
Report and Recommendation of Magistrate Judge
Barbara E. Lee. Magistrate Judge Lee
recommended dismissing plaintiff’s federal fraud
claim pursuant to Fed.R.Civ.P. 56(c), and
dismissing plaintiff’s common law claims pursuant
to Fed.R.Civ.P, 41(b) for failure to prosecute. For
the reasons set forth below, the motion for
reconsideration is denied.

BACKGROUND

The facts of this case are set forth in detail in my
Order dated July 15, 1993 (the "Order”) adopting
the-  Second Supplemental Report and
Recommendation of Magistrate Judge Barbara E.
Lee. Although I assume familiarity with the Order,
[ briefly summarize the relevant procedural history
of this case.

Plaintiff Runquist purchased a limited partnership
interest in Delta Capital Management {"Delta™)
allegedly in reliance upon false statements made by
Delta’s general partners, pro se defendants John
LeFrere and William Gregory. On December 3,
1991, LeFrere moved for summary judgment on the
ground that plaintiff could not prove reliance, a
necessary element for a fraud claim under federal
law,

The action was referred to Magistrate Judge
Barbara E. Lee on December 13, 1991 by Judge
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Kimba M. Wood. On February 20, 1992,
Magistrate Judge Lee established April 6, 1992 as
the deadline for plaintiff's submission of papers in
opposition to the summary judgment motion.
Plaintiff filed no papers by that deadline. On
August 17, 1992, Magistrate Judge Lee issued her
first Report and Recommendation (the "Report™).
The Report concluded that plaintiff: (1) had
completely failed to demonstrate reliance, an
essential element of its case; (2) had not arrived at a
scheduled Status Conference; (3) had not served
defendant Gregory in a timely manner, despite
repeated instructions by Judge Wood; (4) had failed
to engage in discovery within the time frame
established by Judge Wood; and (5) bad made no
timely effort to oppose plaintiffs summary
Judgment motion. On the record, Magistrate Judge
Lee recommended dismissing the fraud claim against
LeFrere for failure to demonstrate reliance, and
dismissing the outstanding common law claims
against LeFrere for failure to prosecute.

On August 28, 1992, plaintiff objected to the
Report and moved for reconsideration. Plaintiff’s
counsel, Louis 5. Sandler, alleged that he drafted an
affidavit in opposition to the summary judgment
motion in December 1991. Sandler claims he
discussed the affidavit with plaintiff on January 2-3,
1992. However, no affidavit was ever filed with the
Clerk of the Court. Sandler blames this omission on
a disgruntled secretary who left his firm's
employment in January 1992. Sandler attached what
purported to be a copy of the lost affidavit to the
motion for reconsideration. The copy was not
signed, but Sandler represented that the affidavit
would be re-executed upon plaintiff’s return from
Sweden on August 29, 1992, Affidavit of Lewis S,
Sandler, sworn to August 28, 1992, § 4.

*2 On September 24, 1992, Magistrate Judge Lee
considered an affidavit executed by plaintiff on
September 14, 1992. The September 14 affidavit
differs substantially from the draft affidavit attached
to plaintiff's  August 28, 1992 motion for
reconsideration.  Magistrate Judge Lee issued a
Supplemental Report and Recommendation, which
concluded that the new affidavit failed to establish a
genuine dispute over a material issue of fact.
Supplemental Report at 3. It also found that
plaintiff’s "lame excuses” for continued delay were
insufficient to warrant modification of the prior
recommendation to dismiss the common law claims

Copr. ® West 1997 No claim to orig. 1J.S. govt. works
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for failure to prosecute. 1d. at 5.

Plaintiff renewed its objections and filed another
motion for reconsideration. The motion contained
yet another affidavit, this time identical to the draft
attached to the August 28 motion. Apparently this
affidavit was sent to Judge Wood's Chambers on or
about August 31, 1992. This affidavit was not filed
with the Clerk of the Court, and was not part of the
record considered by the Magistrate Judge.
Curiously, this affidavit was executed in New York
on August 28, 1992. According to Sandler in his
August 28 motion and affidavit, his client was in
Sweden until August 29,

On November 17, 1992, Magistrate Judge Lee
issued a Second Supplemental Report and
Recommendation. After considering the latest
affidavit, she determined again that it failed to
establish material issues of fact sufficient to pierce
the pleadings. Magistrate Judge Lee also adhered to
her recommendation to dismiss the remaining claims
for failure to prosecute pursuant to Fed.R.Civ.P.

41(b).

] issued an Order on July 5, 1993 (the "Order™)
adopting  Magistrate  Judge Lee’s  Second
Supplemental Report and Recommendation. The
Order concluded that reliance had not been proven,
and that summary judgment of the federal fraud
claim was appropriate. The Order also found that:

[A] plaintiff who, inter alia, repeatedly fails to

serve one defendant after being so instructed by

the Court, fails to serve another altogether, fails to
arrive at a scheduled Status Conference, fails to
engage in discovery, fails to oppose a motion for
summary judgment, and engages in a pattern of
suspicious, dilatory tactics with regard to the

production of affidavits, has evidenced, at a

minimum, a failure to prosecute warranting

dismissal with prejudice pursuant to Fed.R.Civ.P.

41(b).

Order at 11-12 (footnote omitted). The Order
dismissed the complaint with prejudice. 1d. at 13.

Plaintiff brings this motion for reconsideration of
my Order. In the motion, plaintiff states that it
opposed the summary judgment motion in a timely
manner. As evidence of this proposition, plaintiff
offers two forms of proof. First, plaintiff attaches a
copy of a receipt from a notary public, who
notarized a document for Runquist on January 2,
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1992. Plaintiff alleges that that notarized document
was the original affidavit in opposition to the
defendant’s motion for summary judgment.

*3 Second, plaintiff attaches a letter it sent to
defendant LeFrere. The letter is dated January 14,
1991, [FN1] and advises LeFrere that attached is a
copy of "the affidavit of Ulf W. Runquist in
opposition your Motion for Summary Judgment.®
PILEx. B. At the bottom of the letter appears a
handwritten endorsement by LeFrere that reads:

Lew,

I will be sending a retort to Bill Runquist’s

affidavit against my motion for Summary

Judgment in the next several days. I will send

you a copy of such the same day it is mailed to the

court.

Sincerely,

John M. LeFrere
Plaintiff maintains that this note demonstrates that
LeFrere misled the Court into believing that he
never received the affidavit. Plaintiff points out that
LeFrere’s most recent papers are now unsworn.

Plaintiff concedes that it "cannot explain™ what
happened to the original affidavit prepared in
December 1991. Affidavit of Lewis S. Sandler,
executed July 30, 1993 (hereinafter "Sandler Aff."),
91 2. However, plaintiff argues that because the
affidavit was "promptly re-executed,” the loss of the
affidavit was not a sufficient basis for granting
summary judgment or dismissing the remaining
claims. Sandler Aff. 4 12. Plaintiff also denies that
there was anything surreptitious about the re-
execution of the original affidavit. Sandler claims
that the document is simply misdated August 28
instead of August 31. In Sandler’s words, "[iJt was
a classic slip.” Sandler Aff. § 7. To support this
claim, Sandler submitied a photocopy of Runquist’s
passport, which bears a stamp indicating that
plaintiff returned to the United States on August 29,
1992.

Plaintiff also maintains it was “not at fault for not
pressing discovery.” Sandler Aff. at 3. Plaintiff
argues that it believed discovery had been stayed
until resolution of the summary judgment motion.
Plaintiff supports this claim with a letter from
LeFrere to Judge Wood's Chambers in which he
states that the upcoming pretrial conference and trial
date are "stayed indefinitely until resolution on my
Motion for Summary Judgment.” PLEx. C.

Copr. © West 1997 No claim to orig. U.S. govt. works
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Plaintiff also states that engaging in discovery would
have been futile, "[a]s co-defendant Gregory had not
been served, and therefore, any depositions in his
absence would have been a nullity as to him and
would have had to be repeated.” Sandler Aff. § 6.

DISCUSSION

Rule 60(b), F.R.Civ.P., provides in pertinent
part:

On motion and upon such terms as are just, the
court may relieve a party or a party’s legal
representative from a final judgment, order, or
proceeding for the following reasons: )
mistake, inadvertence, surprise or excusable
neglect; (2} newly discovered evidence ...; (3)
fraud ... misrepresentation, or other misconduct
of an adverse party; (4) the judgment is void; (5)
the judgment has been satisfied ...; or (6) any
other reason justifying relief from the operation of
the judgment.

Rule 60(b) strikes a balance between "serving the
ends of justice and preserving the finality of
judgments.” Neimaizer v. Baker, 793 F.2d 58, 6t
(2d Cir.1986) (citing House v. Secretary of Health
and Human Services, 688 F.2d 7, 9 (2d Cir.1982);
Seven Elves, Inc. v. Eskenazi, 635 F.2d 396, 401
(5th Cir.1981)). The district court’s responsibility
is to "maintain a balance between clearing its
calendar and affording litigants a reasonable chance
to be heard.” Enron Qil Corp. v. Diakuhara, Bulk
0il (U.S.A.), Inc., 10 F.3d 80, 95 (2¢ Cir.1993)
{citations omitted). The Rule should be construed
broadly to do substantial justice, while keeping in
mind that final judgments should not be lightly
reopened. Neimaizer at 61 (quotation omitted).
Because 60(b) motions seek extraordinary judicial
relief, they should be granted only on a showing of
exceptional circumstances. Mendell v. Gollust, 909
F.2d 724, 731 (2d Cir.1990), aff’d, 501 U.S. 115,
111 S.Ct. 2173 (1991) (citations omitted). See also
Bicicletas Windsor, S.A. v. Bicycle Corp. of
America, 783 F.Supp. 781, 787 (S.D.N.Y.1992)
(60(b) motions "not granted lightly™) (citations
omitted). ‘

*4 The decision to grant 60(b) relief lies within
the discretion of the district court. Maduakolam v.
Columbia Univ., 866 F.2d 53, 55 (2d Cir.1989). In
cases where the party seeking 60(b) relief has not
been heard on the merits, all doubts should be
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resolved in favor of that party. Salomon v. 1498
Third Realty Corp., 148 F.R.D. 127, 128
(5.D.N.Y.1993) (citing Sony Corp. v. S.W.L
Trading, Inc., 104 F.R.D. 535, 53949
(5.D.N.Y.1985)).

Plaintiff has not specified which subsection of
60(b) underlies its motion. Rule 60(b) motions
seeking to undue the mistakes or omissions of
counsel could, on the face of the statute, be
considered under 60(b)(1) or 60(b)(6). Rule
60(b)(6) may be used to rectify mistakes or
omissions by counsel that are the result of
"extraordinary circumstances.” PT Busana Idaman
Murani v. Marissa by GHR Industries Trading
Corp., 151 F.R.D. 32, 34 (S.D.N.Y.1993) (citing
United States v. Cirami, 563 F.2d 26, 34-35 (2d
Cir.1977) ("Cirami II") {other citations omutted)).
See also United States v. Cirami, 535 F.2d 736, 741
(2d Cir.1976) ("Cirami 1") {(even gross negligence
by attorney does not justify use of 60(b)(6)).
Plaintiff, however, does not atlege any extraordinary
circumstances that would justify considering the
mistakes and omissions of counsel under Rule
60(b)(6). Attormey Sandler even characterizes one
of his mistakes as a "classic slip.” Sandler Aff. § 7.

Under Rule 60(b)(1), howev;:r, the Second Circuit
has “consistently declined” to alter judgments in
cases where the mistake or omission was the result
of counsel’s "ignorance of the law or other rules of
the court, or his inability to efficiently manage his
caseload.” Neimaizer at 62 (quoting Cirami | at 739
(other citations omitted)). Furthermore, 60(b)(1)
relief will not be granted to remedy the
consequences of a poor litigation strategy. 1d.
(citing Chick Kam Choo v. Exxon Corp., 699 F.2d
693, 695 (5th Cir.), cert. denied sub nom., Chick
Kam Choo v. Esse il Corp., 464 U.5. 826
(1983)). See also Spray Tech Corp. v. Wolf, 113
F.R.D. 50, 51 (§.D.N.Y.1986) (same).

Speaking in the context of vacating default
judgments, the Second Circuit has provided
additional guidance. District courts should not grant
a 60(b) motion made by an "essentially unresponsive
party” whose actions have halted the adversary
process. Maduakolam at 55 (citing Sony at 540).
In cases where the unresponsive party seeks 60(b)
relief, denial of the motion is justified as a means to
protect the other party from "interminable delay and
continued uncertainty as to his rights.” Id.

Copr. ® West 1997 No claim to orig. U.§. govt. works
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In cases where counsel’s mistake or omission falls
within one the previously enumerated examples of
an inexcusable mistake or omission, clieals cannot
seek 60(b) relief. Neimaizer at 63. This principle is
based on the theory that a person who selects
counsel cannot avoid the consequences of the agent’s
acts or omissions. Id. at 62 (citing Link v. Wabash
Ratlrcad Co., 370 U.S. 626, 633-34 (1962) (other
citations omitted)).

*5 Guided by these principles, I turn to plaintiff's
motion. 1 start by noting that plaintiff’s numerous
arguments concerning the affidavit in opposition to
the summary judgment motion miss an important
point. The summary judgment motion was not
granted because no affidavits were ever filed. The
fraud claim was carefully evaluated by both
Magistrate Judge Lee and myself prior to dismissal.

Magistrate Judge Lee generously considered the
substance of each submitted affidavit, despite their
irregularities. In her Supplemental Report and
Recommendation of September 24, 1992, Magistrate
Judge Lee concluded that the affidavit executed on
September 14, 1992, failed to establish a genuine
issue of material fact. Supplemental Report at 3.
The affidavit muisdated August 28 was considered by
Magistrate Judge Lee in her Second Supplemental
Report dated November 17, 1992. She again
determined that even in the light most favorable to
plaintiff, the affidavit still did not establish matertal
issues of fact sufficient to defeat defendants’ motion.

I refused to consider the misdated affidavit
because it was never filed with the Clerk of the
Court pursuant to Fed R.Civ.P. 5(e), and therefore
was not part of the record as required for de novo
review under Fed . R.Civ.P. 72(b). Order at 8-9. |
did, however, consider the substance of the
September 14 affidavit, which was drafted with the
benefit of the guidance provided by Magistrate
Judge Lee’s Original Report and Recommendation.
Viewing the affidavit in the light most favorable to

plaintiff, | agreed with Magistrate Judge Lee -that-

“its failure to pierce the pleadings made it
inadequate to defeat the defendant’s motions.” ld.
The affidavit made nothing more than "conclusory
assertions of fact” that repeat the pleadings. 1d. No
new information had been submitted to the Court
that would have suggested that plaintiff would be
able to pierce the pleadings and establish a genuine
issue of material fact. See id. at 9-10 (citing cases).
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Repetition of arguments that have received full
consideration fails to constitute a genuine ground for
60(b)(1) relief. Peterson v. Valenzo, 803 F.Supp.
875, 877 (8.D.N.Y.1992), aff"d, 996 F.2d 303 (2d
Cir.1993).

The complex saga encompassing plaintifPs
affidavits is one of many factors suggesting that
plaintiff has interfered with the adversary process
and has consequently failed to prosecute under
Fed.R.Civ.P. Rule 41(b). [FN2] Plaintiff's belief
that the dismissal for failure to prosecute was
unwarranted because the original affidavit was
"promptly re-executed” belies reality. Sandler Aff.
§ 12. Even if LeFrere received the affidavit in
January, counsel fails to explain adequately why the
affidavit was not filed with the Clerk of the Court.
See, e.g., F.R.Civ.P. Rule 5{e); Local General
Rule 1(a}; Local Civil Rules 1(b), 3(a)-(c). Counsel
cannot shift the responsibility for the failure to file
to his secretary. The New York Code of
Professional Responsibility provides, in part:

*6 A lawyer often delegates tasks to clerks,

secretaries, and other lay persons. Such

delegation is proper if the lawyers maintains a

direct relationship with the client, supervises the

delegated work, and has complete professional

responsibility for the work product.
New York Code of Professional Responsibility,
Ethical Canon 3-6 (1990). That seven months, a
missed Status Conference, and two reports by a
Magistrate Judge passed before counsel re-executed
the affidavit suggests that counsel’s supervision over
his client, his staff, and this case was lacking. [ also
note that when counsel re-executed the affidavit in
August 1992, he again disregarded proper
procedural rules by sending the affidavit to Judge
Wood's Chambers rather than to the Clerk of the
Court. The result of this action was a gross waste of
the me and the resources of Magistrate Judge Lee,
who issued two supplemental reports in less than
eight weeks because she was, understandably,
unaware of the existence of the re-executed affidavit
at the time of her first supplemental report.

The failure to comply with the discovery schedule
established by Judge Wood also justifies the
conclusion that plaintiff failed to prosecute the case.
In fact, the Second Circuit has held that failure to
participate in discovery justifies denial of a 60(b)
motion. Salomon at 128 {citing Sieck v. Russo, 869
F.2d 131, 134-35 (2d Cir.1989)).  See also

Copr. ® West 1997 No claim to orig. U.S. govt. works
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Maduakolam at 56 (same). Plaintiff suggests that its
failure to participate in discovery was in the interests
of judicial economy. Plaintiff states that because
defendant Gregory had not yet been served, “"any
depositions in his absence would have been a nullity
as to him and would bave had to be repeated.”
Sandler Aff. § 6. This statement overlooks the fact
that Gregory was not present in the litigation
because plaintiff ignored Judge Wood's repeated
instructions to serve a complaint on Gregory in a
timely manner. Plaintiff's second justification for
failing to participate in discovery, that somehow
discovery had been stayed definitely because of the
LeFrere’s letter to Judge Wood, is also inadequate
to warrant 60(b) relief. The letter does speak of
postponing the trial date pending resolution of the
summary judgment motion. PLEx. C. However,
the letter makes absolutely no reference to the
discovery timetable. 1d. Regardless, the letter of a
pro se defendant does not render the timetable
established by Judge Wood irrelevant.

Finally, plaintiff’s counsel offers absolutely no
explanation for missing a scheduled Status
Conference. Nor does plaintiff explain why it failed
to serve a defendant despite being instructed to do so
by Judge Wood. In short, plaintiff’s actions display
an inexcusable pattern of obstruction of the
adversary process. Although the Second Circuit
affords "extra leeway” to pro se defendants who fail
to meet procedural requirements, such protection
does not extend to plaintiffs who are represented by
counsel. Enron Oil at 95-96. Plaintiff has failed, as
a matter of law, to establish any valid reason for
invoking this Court’s extraordinary powers under
Rule 60(b).

CONCLUSION

*7 For the reasons stated above, plaintiff’s motion
for reconsideration of my Order of July 13, 1993 is
DENIED, and the Clerk of the Court is instructed to
enter judgment in favor of defendants and
dismissing this action with prejudice.

SO ORDERED.

FN1. Sandler claims that this date is a mistake and
should read January 14, 1992.

FN2. For purposes of this metion | assume that
plaintiff would be able to convince this Court that it
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should retain subject matier jurisdiction even though
the main federal claim was dismissed on a summary
judgment motion. 28 U.S5.C. § 1367(c)(3).

END OF DOCUMENT

Copr. ® West 1997 No claim to orig. U.S. govt. works
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At a stated term of the United States Court of Appeals
for the Second Circuit, held at the United States Courthouse in the

City of New York, on the 2ndq day of pecember , one thousand

nine hundred and ninety-four.

PRESENT: HONORABLE GEORGE C. PRATT,
HONORABLE PIERRE N. LEVAL,
HONORABLE GUIDO CALABRESI, Circuit Judges.

- - - - - --x

ULF W. RUNQUIST, as Trustee of RUNQUIST
& CO., INC. PROFIT SHARING TRUST,

Plaintiff-Appellant,

- against - Docket No. 94-7284

DELTA CAPITAL MANAGEMENT, L.P.,
Defendant,
JOHN M. LeFRERE & WILLIAM H. GREGORY,

Defendants-Appellees.
- - - - - - - - X

This appeal from a judgment of the United States District Court
for the Southern District of New York, Sonia Sotomayer, Judge, came
on to be heard on the transcript of record and was argqued by
counsel for plaintiff-appellant and by defendant-appellee John M.

Lefrere, pro se.

ON CONSIDERATION WHEREOF, it is now ordered, adjudged, and
decreed that the judgment appealed from is hereby reversed and

remanded.

Plaintiff Runquist alleged in his complaint that he had pur-
chased a limited partnership interest in Delta Capital Management,
L.P. ("Delta") in reliance upon false representations made by
Delta’s general partners, pro se defendants John LeFrere and
William Gregory. Specifically, the complaint alleges that LeFrere
and Gregory had furnished plaintiff with written materials, which
they had prepared, that included a "confidential" offering memoran-
dum stating that Delta did not intend to invest more than 50% of
its total assets in any one industry, or more than 25% of its
assets in the securities of any issuer. In reliance on that
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Rungquist v. LeFrere
No. 94-7284

memorandum, Runguist invested 5750,000, his life savings, in Delta.
Unfortunately for him, at the time of his investment, more than 75%
of Delta’'s assets were invested in securities of First Executive
Corp., a company which has since suffered severe financial rever-
sals, and whose stock is now virtually worthless.

Runquist asserted violations of federal securities laws as well
as state-law claims of breach of fiduciary duty, negligence, and
common-law fraud. On December 3, 1991, LeFrere moved for partial
summary judgment on the ground that Runquist could not prove

reliance.

Judge Kimba M. Wood referred the motion to Magistrate Judge
Barbara E. Lee. On February 20, 1992, Magistrate Judge Lee estab-
lished April 6, 1992, as the deadline for Runquist’s submission of
papers in opposition to the summary-judgment motion. Rungquist
filed no papers by that deadline. On August 17, 1992, Magistrate
Judge Lee issued her first report and recommendation, which con-

Co- cluded that plaintiff: (1) had completely failed to demonstrate
reliance, an essential element of his case; (2) had not arrived at
a scheduled status conference; (3) had not served the complaint on
defendant Gregory in a timely manner, despite repeated instructions
by Judge Wood; (4) had failed to engage in discovery within the
time frame established by Judge Wood; and (5) had failed to "oppose
LeFrere’s timely motion for summary judgment". Magistrate Judge
Lee recommended dismissing the fraud claim against LeFrere for
failure to show a triable issue as to reliance; she further noted
that "the absence of reliance * * * is fatal to plaintiff’s [feder-
al) claims against all defendants". 1In addition, she recommended
dismissal under F.R.C.P. 41(b) of the pendent state common-law
claims against all defendants for failure to prosecute under

F.R.C.P. 41 (b)}.

On August 28, 1992, Runquist filed objections to the report and
moved for reconsideration before the magistrate judge. Focusing on
the magistrate judge’s statement that plaintiff had failed to
oppose the summary judgment motion, plaintiff’s counsel alleged
that he had drafted an affidavit in opposition to the motion in
December 1991; that he had discussed the affidavit with Rungquist on
January 2-3, 1992, but later learned it was never filed with the
clerk because of a disgruntled secretary who had left his firm’'s
employment in January 1992. He attached to the motion for recon-
sideration what purported to be a copy of the unfiled affidavit.
The copy was not signed, but the attorney represented that the
affidavit would be re-executed upon Runquist’s return from Sweden
the next day, August 29, 1992.

In a supplemental report and recommendation dated September 24,
1992, Magistrate Judge Lee considered a submitted affidavit execut-
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ed by Runquist on September 14, 19%2. That affidavit differed
substantially from the draft affidavit attached to Runquist’'s
August 28, 1992, motion for reconsideration. Magistrate Judge Lee
concluded that the new affidavit failed to establish a genuine
dispute over a material issue of fact. She also found that plaint-
iff's "lame excuses" for continued delay were insufficient to
warrant modification of the prior recommendation to dismiss the
state common-law claims for failure to prosecute.

Runquist renewed his objections and filed another motion for
reconsideration before the magistrate judge. That motion contained
an affidavit identical to the draft attached to the August 28th
motion. Runquist claimed that this affidavit had been sent to
Judge Wood’'s chambers on or about August 31, 1992; however, the
affidavit was not filed with the clerk and was not part of the
record considered by the magistrate judge. Curiously, Runquist’s
signature purported to have been notarized in New York on August
28, 1992, which was one day prior to Runquist’s return from Sweden,

o according to his attorney’'s affidavit included in the August 28th
- motion. (The attorney later explained that, in notarizing his
client‘s affidavit, he had simply made a mistake as to the date.)

On November 17, 1992, Magistrate Judge Lee issued a second
supplemental report and recommendation. She determined that even
with his latest affidavit Runqguist still had failed to establish a
material issue of fact. She also adhered to her earlier recommen-
dation to dismiss the remaining claims for failure to prosecute.

On July 19, 1993, Judge Sotomayer, to whom the case had been
reassigned, rejected Rungquist’s objections, adopted the second
supplemental report and recommendation of Magistrate Lee, and
dismissed the entire complaint.

Runquist‘s motion for reconsideration and for relief from the
judgment under F.R.C.P. 60(b} was denied on February 16, 1994.

Runquist raises two issues on appeal: (1} whether the affida-
vits and exhibits submitted to the district court raise a triable
issue of fact on his fraud and reliance claims under federal law;
and (2) whether the district court abused its discretion by dis-
missing all of the remaining claims under rule 41(b).

A. Summary Judgment

When a district court reviews objections to a magistrate
judge’'s report and recommendation for summary judgment, it must
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make a de novo determination of the motion "upon the record, or
after additional evidence". Fed. R. Civ. P. 72(b); see also 28
U.S.C. § 636(b){1)(c). Here we look at the entire record as it was

before the district court.

The August 28th affidavit, submitted to the magistrate judge in
draft form on the first motion for reconsideration and subseguently
submitted in executed form, raised triable issues of fact as to
whether defendants had misrepresented Delta’s investment plan to
Runquist and whether Runquist reasonably relied on' those misrepre-
sentations. In his motion for summary judgment, LeFrere attempted
to show that Runguist could not have relied on any misrepresenta-
tion by defendants, asserting that Runquist had been provided with
subgstantial information concerning Delta’s investment practices
prior to signing the subscription agreement. These allegations
were directly countered by Runguist’s August 28th affidavit. If
the August 28th affidavit were considered, it is apparent that
summary judgment would be inappropriate.

The question, then, is whether the district court should have
considered the August 28th affidavit. By the time the matter came
before the district court, Runguist had submitted a signed and
sworn copy of the affidavit, albeit one bearing a questionable
date. Runguist also had submitted both his sworn statement,
contained in his September 14th affidavit, that he had in fact
sworn to an affidavit identical to the Augqust 28th affidavit when
it was originally presented to him in January 1992, and a copy of a
receipt from the notary public who notarized Runguist's signature
on January 2, 1992. It was apparent that any failure either to
oppose LeFrere’s original summary Jjudgment motion or to file the
August 28th affidavit properly in the first instance was attribut-
able to counsel’s manifold shortcomings, rather than to Runquist’s
default. We do not condone counsel’s numerous missteps. Simple
adherence to the Federal Rules of Civil Procedure would have
avoided the need for numerous motions for reconsideration and
additional explanatory affidavits. However, under the particular
circumstances of this case, where the plaintiff himself has repeat-
edly taken timely action to present evidence to the court, we
believe that, given our well-established preference that cases be
decided on the merits, the August 28th affidavit should have been
considered and summary judgment should have been denied.

B. Dismissal for Lack of Prosecution

Runquist also contends that the district court’s rule 41(b)
dismissal of his remaining claims was an abuse of ‘discretion.
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Rule 41 (b) provides:

For failure of the plaintiff to prosecute or to comply with
thege rules or any order of court, a defendant may move for
dismissal of an action or any claim against the defendant.
Unless the court in its order for dismissal otherwise
specifies a dismissal under this subdivision and any dis-
missal not provided for in this rule, other than a dismissal
for lack of jurisdiction, for improper venue, or for failure
to join a party under Rule 19, operates as an adjudication

upon the merits.

Although this rule speaks of dismissal on a defendant’'s motion,
a district court may also act on its own motion, Schenck v. Bear,
Stearns & Co., 583 F.2d 58, 60 (2d Cir. 1978), as it did in this
case. We have noted, however, that "dismissal [for failure to
prosecute under 41(b)] is a ‘harsh remedy to be utilized only in
extreme situations.'’'" Alvarez v. Simmons Mkt. Research Bureau,

- Inc., 839 F.2d 930, 932 (2d Cir. 1988) {(gquoting Thielmann v.

Rutland Hosp., 455 F.2d 853, 855 (2d Cir. 1972}). Our standard of
review for such dismissals under Rule 41(b) is abuse of discretion.

Schenck, 583 F.2d at 60.

We assess a rule 41(b) dismissal in light of the record as a
whole, considering the following factors: (1) the duration of the
plaintiff’s failures; (2) whether the plaintiff had received notice
that further delays would result in dismissal; (3) whether the
defendant is likely to be prejudiced by further delay; {(4) whether
the district judge has taken care to strike the balance between
alleviating court calendar congestion and protecting a party’s
right to due process and a fair chance to be heard; and (5) whether
the judge has adequately assessed the efficacy of lesser sanctions.
Harding v. Federal Reserve Bk. of New York, 707 F.2d 46, 50 (24

Cir. 1983).

Applying these factors to the record in this case, we conclude
that the district court should not have dismissed these claims.
There is no doubt, of course, that the failures of Runguist’s
attorney were many and continued over several months. However, the
district court did not discuss the possible efficacy of other,
lesser sanctions, a factor to which we have attached particular
1mportance See Schenck, 583 F.2d at 60 (stating that "[t]he sound
exercise of discretion requires the judge to consider and use
lesser sanctions in the appropriate case"). Moreover, it is
conceded that no express warning that further inaction would result
in the termination of the case was given before dismissal.
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We understand and sympathize with the district court'’s frustra-
tion in dealing with the repeated inadequacies of Rungquist’s
counsel. We think, however, that, despite counsel‘s many failings,
the imposition of the harsh sanction of dismissal, without warning
and without considering the efficacy of lesser sanctions, was
excessive in the circumstances of this case.

The judgment of the district court is reversed and the case is

remanded for further proceedings. .- r—-\\\
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BOLT ELECTRIC, INC., Plaintiff,
Y.
The CITY OF NEW YORK and Spring City
Electrical Manufacturing Co., Defendants.

No. 93 C1V. 3186(SS).
United States District Court, $.D. New York.
March 23, 1994,
OPINION AND ORDER
SOTOMAYOR, District Judge.

*1 Pursuant to Fed.R.Civ.P. 12(b)(6), defendant,
the City of New York ("NYC"), moves to dismiss
the amended complaint in this diversity action for
contract nonpayment. Defendant NYC contends
that the alleged contract at issue is unenforceable
because it does not comply with NYC statutory and
regulatory requirements, and because it violates
public policy. For the reasons discussed below,
defendant’s motion is granted.

Background

Plaintiff, Bolt Electric, Inc. ("Bolt™), is a New
Jersey corporation which seeks payment for lighting
and related materials it designed or supplied for a
reconstruction project of the Eastern Parkway in
Brooklyn, New York ("the Project"), supervised by
the Department of Transportation ("DOT"). In
1987, after a competitive sealed bidding process,
NYC awarded Naclerio Contracting Co., Inc.
("Naclerio"), a 58.7 million dollar contract for the
Project ("the Contract"),

At issue in the instant motion before me are
outstanding payments for materials ordered by
Naclerio from Bolt in February 1988 and October
1991. The February 1988 purchase order included
materials which Bolt claims it specially designed for
the Project. The subsequent October 1991 purchase
order included several of the February 1988
matenials, as well as certain new items. It is unclear
how much payment Bolt received for the materials
in these purchase orders,

Bolt also contracted with L.K. Comstock &
Company, Inc. ("Comstock”), a Naclerio electrical
subcontractor under the Contract, to supply lighting
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materials for the Project. Bolt claims that these
materials were specifically required under the
Contract. NYC, however, was not a party to either
agreement between Bolt and Naclerio, or Bolt and
Comstock.

The Naclerio Contract with NYC was ill-fated.
As time passed, the Project fell further and further
behind schedule and was delayed several years. As
the Project languished, Naclerio’s financial status
also grew tenuous and, in 1990, Naclerio filed for
bankruptcy protection. [FN1] Naclerio did not pay
Bolt or Comstock during 1990 and 1991, and both
informed NYC of their respective nonpayment
problems with Naclerio.  Eventually, in 1991,
Comstock informed NYC that it was withdrawing
from the Project because of nonpayment.

Naclerio thereafter requested that Bolt provide the
lighting materials it had ordered. Despite the
existing and potential nonpayment problems, Bolt
agreed to continue with the Project on two
conditions. First, Bolt demanded full payment for
outstanding debts on materials it had already
provided. Second, it wanted NYC to guarantee
payment of all remaining materials.

Although it is unclear whether Naclerio complied
with Bolt’s first condition, Bolt claims that it
continued producing the Naclerio items because
NYC met its second condition by providing a
guarantee of payment. Bolt alleges this guarantee is
commemorated in a letter dated September 25,
1991, from DOT Deputy Commissioner Bernard
McCoy ("the McCoy Letter™).

*2 The McCoy Letter states, in pertinent part,
that:
[alll conforming material ordered by Naclerio on
their Purchase Order with [Bolt] will be paid to
Naclerio by the City of New York.
In the event Naclerio Contracting Co., Inc.
defaults in its contract with the New York City
Department of Transportation, the Department
will purchase from Bolt Electric, Inc. all materials
ordered specifically for the Eastern Parkway
contract.
Affidavit of Gilman J. Hallenbeck ("Hallenbeck
Affidavit™), Exhibit H.

Relying upon the McCoy Letter as a guarantee,
Bolt accepted another purchase order from Naclerio
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for over two million dollars of lighting materials,
including materials previously ordered but which
Bolt had refused to deliver due to nonpayment
problems. Bolt states that some of the materials
included in this order had previously been inspected
and approved by NYC. Bolt also continued to
prepare and deliver other materials for the Project.

Bolt learmmed, during the summer of 1992, that
NYC might declare Naclerio in default. According
to Bolt, at a meeting with NYC officials in August
1992 and at subsequent mesetings, NYC officials
"assured Bolt that even if Naclerio was released and
a pew general contractor was brought on board,
NYC would honor its commitment to purchase from
Bolt the materials ordered by Naclerio.” Bolt's
Memorandum of Law in Opposition to Defendant
the City of New York's Motion to Dismiss (*Bolt’s
Memorandum™), p. 9. The NYC officials also
instructed Bolt to continue working on the Project.
Id.

Naclerio’s default was indeed imminent and, in
October 1992, the NYC declared Naclerio in
default. Bolt maintains that at another meeting on
October 26, 1992, with several NYC officials,
including DOT Assistant Commissioner Lawrence
Gassman and DOT chief lighting official Steve
Galgano, NYC again explicitly directed Bolt to
continue work on the materials ordered by Naclerio
and on new materials not previously ordered. Bolt
claims that, with the McCoy Letter in his hand,
DOT Assistant Commissioner Gassman assured Bolt
that "the City will honor its commitment to you,”
id. at 10, and Boit, again relying on these
assurances, continued to produce the requested
items.

After the declaration of Naclerio’s default, NYC
decided to complete the Project by submitting it to
the Project’s surety, Aetna Casuvalty & Surety
Company ("Aetna®). Although Aetna hired
subcontractors other than Bolt to work on the
Project materials, Bolt alleges that Aetna promised
that Bolt would continue to serve as the electrical
materials supplier of the Project and that the NYC
guarantee in the McCoy Letter would be honored.
Notwithstanding these assurances, on February 12,
1993, the Project’'s new electrical subcontractor
notified Bolt that it was no longer on the Project,
Defendant Spring City was ultimately selected to
supply the materials previously contracted by

Papge 2

Naclerio in the October 1991 purchase order. [FN2]

In the case before me, Bolt seeks $2,592,746.20
for payments due under the February 1988 and
October 1991 purchase orders, which Bolt contends
NYC is bound te pay pursuant to the guarantee set
forth in the McCoy Letter. Bolt also claims that in
reliance on NYC's assurances of payment, Boit
released its liens against Naclerio and Comstock for
prior purchase orders, and, at NYC’s request,
withdrew its third-party complaint against NYC in
an Ohio lawsuit against Bolt, filed by one of its
suppliers for expenses associated with the Project.
Hallenbeck Affidavit, §1 27-28.

*3 Defendant NYC moves to dismiss Bolt's
complaint against it, arguing that there is no legally
viable agreement between NYC and Bolt which
requires NYC to pay for the items in the purchase
order.  Initially, NYC argued that a municipal
contract is valid and legally binding only if it
complies with the express statutory requirements of
competitive sealed bidding or the statutorily
recognized alternatives to the sealed bidding
process. NYC contends that because Bolt never
participated in the bidding process, or otherwise
complied with alternative procurement prerequisites,
the McCoy Letter cannot constitute a valid contract
with NYC. Also, a contract which does not satisfy
the statutory prerequisites, according to NYC, is a
nullity because it violates NYC’s laws and rules
and, hence, contravenes public policy.

At the oral argument on the extant motion, held
October 23, 1993, NYC conceded that the bidding
requirement was not absolute and that it could be
avoided in certain situations, including when a
contractor defaults. Transcript of October 23, 1993
Hearing, pp. 3-4; 7, 9. [FN3] However, NYC
asserted that even in the case of a default, it may
circumvent the bidding requirement only after it has
formally declared the contractor in default. The
timing of the default announcement, NYC argued, 1s
dispositive  and  anything  preceding  the
announcement is without legal significance unless it -
complies with the statutory bidding prerequisites.

A consistent theme of NYC's arguments ts that,
ultimately, any contract which has not satisfied the
applicable statutory requirements is invalid as
against public policy. Defendant NYC’s public
policy argument may be summarized succinctly as
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alleging that the statutory restrictions on a
municipality’s right to contract cannot be ignored or
avoided because they are fundamental to
“responsible municipal government.” Thus, public
accountability, according to NYC, is paramount.

Bolt responds that the McCoy Letter did not have
to comply with bidding requirements or any
alternative contracting process, and that NYC’s
"official* declaration of Naclerio's default is
irrelevant to whether NYC agreed to pay Bolt for
the materials ordered for the Project. Bolt also
argues that if | determine that some approval was
required in order for NYC to enter a valid
procurement agreement with Bolt, I should overlook
such a requirement on purely equitable grounds
because there is no proof of "fraud, collusion or
other impropriety in the execution of the [McCoy
Letter].” Bolt’s Memorandum, p. 22. Bolt further
contends that it is unfair to deny recovery against
NYC where Bolt has acted in good faith and upon
reliance of NYC’s assurances.

DISCUSSION

A. The Motion to Dismiss for Failure to State a
Claim

Dismissal pursuant to Fed.R.Civ.P. 12(b)(6) is
warranted only where “it appears beyond doubt that
the plaintiff can prove no set of facts in support of
[the plaintiff's] claim which would entitle [the
plaintiff] to relief.” Ricciuti v. New York City
Transit Auth., 941 F.2d 119, 123 (2d Cir.1991),
quoting Conley v. Gibson, 355 U.S. 41, 45-46
(1957) (footnote omitted).  The issue "is not
whether a plaintiff will ultimately prevail, but
whether the claimant is entitled to offer evidence to
support the claims.” Scheuer v. Rhodes, 416 U.S.
232, 236 (1974). In considering the motion, the
allegations in the complaint must be construed
favorably to the plaintiff. Walker v. New York,
974 F.2d 293, 298 (2d Cir.1992), cert. denied, 507
U.5.961, 113 §.Ct. 1387, 122 L.Ed.2d 762 {(1993).

*4 Defendant NYC does not challenge Bolt's
interpretation of the McCoy Letter, but rather, for
purposes of this motion, NYC accepts the
proposition that a contract between DOT and Bolt
existed. Memorandum of Law in Support of City's
Motion to Dismiss the Amended Complaint
("NYC's Memorandum"), pp. 1-2. NYC argues
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that because the McCoy Letter does not comply with
mandatory statutory requirements, however, it is an
unenforceable contract, either because it s
statutorily invalid or because it violates public
policy. [FN4]

NYC agrees that there are two categories of valid
contracts exempt from the competitive bidding
requirement, The first category is best described as
contracts which are formed in accordance with
alternative methods to competitive bidding explicitly
set forth in the Charter, like the non-bidding process
for emergency procurements. See New York City
Charter § 315. Since the parties agree that the
alleged contract between Bolt and NYC does not
come within the coverage of any of these alternative
mechanisms, there are no viable arguments that the
McCoy Letter satisfies these sections of the New
York City Charter ("Charter™). [FNS5]

The second category of bid-exempt contracts
includes contracts which are valid if they are a
consequence of a default of a contractor, and entered
into in order to complete the work under a contract
which has been previously submitted for bidding.
See N.Y.C. Administrative Code § 6-102(b) (1992).
The McCoy Letter arguably falls within this
category. Id.; see also Contract, Article 48.

Nevertheless, regardless of whether the contracts
were formed in  accordance with recognized
alternative  nonbidding procedures, or as a
consequence of a default, all NYC contracts must
satisfy certain approval procedures set forth in the
Charter, New York City's Administrative Code
("the Administrative Code™ and the Procurement
Policy Board Rules ("PPB Rules™).

As discussed below, NYC’s mandatory approval
requirements and public policy claims are its most
defenstble and compelling arguments. Any
agreement or contract with Boelt, in furtherance of
the Contract and for purposes of completion of the
Project, must satisfy the requirements set forth in
NYC’s rules and regulations. These requirements
are alternatives to the competitive sealed bidding
process  which, though  theoretically less
burdensome, are mandatory and cannot be waived.
Since the McCoy Letter does not comply with these
statutory requirements, NYC argues it is invalid and
to recognize such a contract would violate public
policy. 1 agree.
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I. Declaration of Default as a Municipal Contract
Prerequisite

New York State’s General Municipal Law § 103.1
requires that contracts for public works must be
awarded to the lowest bidder.

Except as otherwise expressly provided by an act

of the legislature or by a local law adopted prior

to September first, nineteen hundred fifty-three,
all contracts for public work involving an
expenditure of more than seven thousand dollars
and all purchase contracts involving an
expenditure of more than five thousand dollars,
shall be awarded by the appropriate officer, board
or agency of a political subdivision or of any
district therein ..., to the lowest responsible
bidder furnishing the required security after
advertisement for sealed bids in the manner
provided by this section....

*5 N.Y. GEN. MUN. LAW § 103.1 (McKinney

1986). [FN6]

The Charter specifically states that all City
procurement contracts shall be awarded pursuant to
a competitive bidding process initiated by NYC's
issuance of an invitation for bids. Interested bidders
submit sealed bids and NYC awards the contract to
the lowest responsible bidder. New York City
Charter § 313. However, as already stated, and as
NYC recognizes, the bidding process is not inviolate
or mandatory in all cases. See United States v. City
of New York, 972 F.2d 464, 471-72 (2d Cir.1992)
{New York City Charter includes valid exceptions to
the traditional state law requirement that New York
City bid all its contracts). The Charter provides for
methods of awarding procurement contracts, without
use of the bidding procedure, see e.g., New York
City Charter § 312 (exceptions to the procurement
process), § 315 (emergency procurement), § 317
(alternatives to competitive sealed bidding), and, as
the parties agree, under the Contract here, NYC
could complete the work without rebidding, if
Naclerio defaulted.

Bolt argues that since NYC could contract without
bidding to complete the work after Naclerio’s
default, it has the authority, as a matter of law, to
enter into an agreament, such as the McCoy Letter,
to pay for the Project materials. NYC counters that
a formal declaration of a default is a prerequisite to
the valid formation of a municipal contract to
complete the work under the defaulted contract.
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I am not persuaded that NYC cannot act on what
ultimately is its discretionary authority to complete
the Contract, in anticipation of a default, simply
because it has not yet formally declared a default.
To hold otherwise would place an unwarranted and

-unjustified burden on NYC from invoking its

discretion--discretion which appears otherwise.
unencumbered. Cf. In re Matter of Leeds, 53 N.Y.
400, 403 (1873) (readvertising may be inappropriate
where it causes an injudicious delay); City of New
York v. Palladino, 146 A.D. 850, 131 N.Y.S. 807,
809 (ist Dept.1911) (readvertising for contract to
collect refuse not required, in part, where
accumulating refuse was menace to the public).

Despite the total absence in the General Municipal
Law, the Administrative Code or the Contract of
any time provision of the sort NYC proposes, NYC
requests that I read into these sources a requirement
that a formal declaration of default must precede any
attempts to secure the means by which to complete
the work under the contract. Such an interpretation
is unwarranted and unjustified by the plain language
of the law or the Contract which permits NYC to
complete the Contract "by such means and in such
manner” as it deems desirable. See Article 48.
NYC must be free to react in potentially urgent
situations, like securing specially-designed materials
or the services of a subcontractor, prior to a default.
Otherwise, NYC would bear an unnecessary risk in
the completion of its defaulted contracts,

*6 Defendant NYC relies on the language of
Article 48 of the Contract to support its argument
that the bidding-circumvention provisions found in
this Article are triggered only once a default is
actually declared and the contractual notice
requirements are followed. Article 48, in relevant
part, states simply that the Commissioner of the
Department of Highways of the City of New York,

after declaring the Contractor in default, may then
have the work completed by such means and in
such manner, by contract with or without public
lettings, or otherwise, as he may deem advisable,
utilizing for such purpose such of the Contractor’s
plan, materials, equipment, tools and supplies
remaining on the site, and also such
subcontractors, as he may deem advisable.

This language alone is insufficient to support
NYC's conclusion that its discretion is limited.
This Article addresses only the actual act of
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completing the Contract, it does not state that NYC
could not take, pre-default, actions to facilitate such

completion.

In fact, the language of the Contract clearly
provides that if the contractor defaults, NYC may
complete the work by such means and in such
manner” as advisable. Thus, the Contract grants
NYC broad discretion in furtherance of completing
the work, without any prohibition on NYC from
agreeing, pre-default, to pay Bolt for the
undelivered Project materials should Naclerio
default. Nothing therein suggests that the notice
requirements which exist, in part, for the benefit of
the contractor, also prohibit NYC from acting in
anticipation of a default, without bidding.

2. Comptroller Requirements on All Municipal
Conlracts

The ability to exercise discretion to complete work
without rebidding before or upon a default does not,
however, relieve the City and. contractors from
complying with other legal obligations and
requirements. NYC maintains that any contracts or
agreements not submitted for bidding, must stili
comply with other statutory requirements set forth in
the Charter, the Administrative Code and the PPB
Rules. These requirements mandate thal contracts
be filed and registered with the NYC Comptroller
prior to their implementation. NYC’s
Memorandum, pp. 14-22.

Three provisions control in the instant case. First,
Charter § 328(a) states:
Registration of contracts by the comptrofler. a.
No contract or agreement executed pursuant to
this charter or other law shall be implemented
until (1) a copy has been filed with the
comptroller and (2) either the comptroller has
registered it or thirty days have elapsed from the
date of filing, whichever is sooner, unless an
objection has been filed pursuant to subdivision ¢
of this section, or the comptroller has grounds for
not registering the contract under subdivision b of
this section. {emphasis added) [FN7]
Thus, all contracts and agreements are effective only
upon filing and registration with the Comptroller.
See Prosper Contracting Corp. v. Board of Educ. of
the City of New York, 73 Misc.2d 280, 341
N.Y.S.2d 196, aff'd, 43 A.D.2d 823, 351i
N.Y.S.2d 402 {1st Dept. 1974).
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*7 Second, § 6-101 of the Administrative Code
states, in relevant part:

Contracts; certificate of comptroller. a. Any
contract, except as otherwise provided in this
section, shall not be binding or of any force,
unless the comptrolier shall indorse thereon the
comptroller's certificate that there remains
unexpended and unapplied a balance of the
appropriation or fund applicable thereto, sufficient
to pay the estimated expense of executing such
contract, as certified by the officer making the
same.

* ¥k k

c. It shall be the duty of the comptroller to make
such indorsement upon every contract so presented
to him or her, if there remains unapplied and
- unexpended] the amount so specified by the officer
making the contract, and thereafter to hold and
retain such sum to pay the expense incurred until
such contract shall be fully performed. Such
indorsement shall be sufficient evidence of such
appropriation or fund in any action.
d. The provisions of this section shall not apply to
supplies, materials and equipment purchased
directly by any agency pursuant to subdivisions
(¢} and (d) of section three hundred [twenty nine]
of the charter. [FN8] (emphasis added)
By reference to Charter §§ 329(c) and (d), § 6-101
excludes any small purchases such as direct agency
purchase of goods in amounts not exceeding $1,000
in costs per transaction, or, upon the prior approval
of the Commissioner of General Services or the
Mayor's approval, an amount not exceeding $5,000.
The $5,000 limit may only be increased with the
additional approval of the Comptroller.  These
increases must be published in the City Record.

Lastly, PPB Rule § 5-07(b) provides that:

[n]o contract or agreement executed pursuant to
the New York City Charter or other law shall be
effective until;

(1) The Comptroller has registered the contract or
thirty (30) days have elapsed from the date of
filing, during which the Comptroller has neither
raisedd an objection pursnant to subdivision (i)
below nor refused to register the contract pursuant
to subdivision (h) below. (emphasis added)

These sections establish that, with the exception of
contracts for goods costing small amounts, clearly
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not the situation in Bolt’s case, NYC and its
agencies cannot unilaterally enter contracts or
agreements absent approval by or registration with
the Comptroller.

Recognizing the extent of NYC's discretion and
the need for flexibility, especially under exigent
circumstances, does not equate with discarding
statutory and regulatory requirements governing
NYC contracts. In accordance with New York law,
even if NYC chose to proceed with Bolt under the
Naclerio Contract, before or after the default, the
McCoy Letter would not be enforceable unless it
satisfied all requirements which govem contracts
awarded by other than the competitive sealed
bidding process.

Bolt argues, and NYC concedes, that a mere
irregularity or technical violation of statutory
requirements does not prohibit recovery on a quasi-
contract basis. See, e.g., Ward v. Kropf, 207 N.Y.
467, 101 N.E. 469 (1913) (contractors can recover
under a quasi-contract analysis where local eatity
failed to comply with legal requirement that the
maximum and minimum cost of improvement be
stated in proposition to electors, in order to avoid
unjust enrichment by local entity for benefit
received from actual services provided); Littlefield-
Alger Signal Co. v. County of Nassau, 43 Misc.2d
239, 250 N.Y.S.2d 730 (Sup.Ct. Nassau Co.1964)
(low bidder is entitled to recover for the services it
provided even though contract is invalid because
county executive failed to execute it where
defendant received a benefit from the services and
there is no offense to public policy). However,
even quasi-contract recovery is unavailable where
“the making of the contract flouted a firm public
policy or violated a fundamental statutory restriction
upon the powers of the municipality or its
officers....” Cassella v. City of Schenectady, 281
A.D. 428, 120 N.Y.5.2d 436, 440 (3rd Dept.1953)
{(citing McDonald v. Mayor, 68 N.Y. 23, 28; Seif
v. City of Long Beach, 286 N.Y. 382, 36 N.E.2d
630 (1941); Brown v. Mt. Vernon Housing Auth.,
279 A.D. 794, 109 N.Y.S5.2d 392 (2d Dept.1952);
6 WILLISTON, CONTRACTS (rev. Ed.) § 1786A;
2 Restatement, Contracts § 598).

*8§ The Bolt case is not a case of a mere technical
failure in executing an otherwise valid contract. As
discussed below, the Bolt contract clearly violates
New York's public policy against recognizing
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agreements by municipal agents who act without
authority to contract on behalf of the municipality.
See McDonald v. Mayor, 68 N.Y. 23 (1867).

3. NYC's Public Policy Claim

New York's public policy is clear that municipal
contracts or agreements which do not satisfy all of
its procurement requirements are neither valid nor
enforceable. In New York, a municipality's
authority to contract is strictly limited statutorily.
Henry Modell & Co. v. City of New York, 159
A.D.2d 354, 355, 552 N.Y.S8.2d 632, 634 (lst
Dept.) (citing Genesco Entertainment, A Div. of
Lymutt Industries, Inc. v. Koch, 593 F.Supp. 743,
74748 (S.D.N.Y.1984), appeal dismissed, 76
N.Y.2¢d 845, 559 N.E.2d 1288, 560 N.Y.S5.2d 129
(1990). The restrictions exist to “protect the public
from the corrupt or ill-considered actions of
municipal officials.” Id. It is well established that a
municipal contract which violates express statutory
provisions is invalid. Granada Bldgs., Inc. v. City
of Kingston, 58 N.Y.2d 705, 708, 444 N.E.2d
1325, 1326, 458 N.Y.5.2d 906, 907 (1982)
(citations omitted). Thus, where municipal agents
act without authority, any contract formed is
without legal validity. Id. According to the court
in Modell,

"where there is a lack of authonty on the part of

agents of a municipal corporation to create a

liability, except by compliance with well-

established regulations, no liability can result
unless the prescribed procedure is complied with
and followed."”
Id., quoting Lutzken v. City of Rochester, 7
A.D.2d 498, 501, 184 N.Y.S.2d 483 (4th .
Dept. 1959).

Moreover, to accord legal validity to a contract
which fails to comply with the statutory mandates is
contrary to public policy. As stated in Genesco,

[t}o allow recovery under a contract which

contravenes [statutory restrictions on a municipal

corporations’s power to contract] gives vitality to
an illegal act and grants the municipality power
which it does not possess "to waive or disregard
requirements  which  have been  properly
determined to be in the interest of the whole."[ ]
Genesco, 593 F.Supp. at 747-48 & n. 14, quoting
Lutzken, 7 A.D.2d at 499, 184 N.Y.S.2d at 486.

The alleged agreement with NYC contravenes
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public policy because it does not comply with
NYC's registration and filing requirements, critical
components of a process designed, in part, to avoid
corruption, to easure sufficient appropriations for
municipal contracts and to protect against fiscal
excess. Cf. Cassella v. City of Schenectady, 281
A.D. 428, 120 N.Y.5.2d 436, 440 (3rd Dept.1953)
{plaintiff cannot recover in quasi-contract where
local Civil Service Commission failed to certify
plaintiff for appointment as fire surgeon, where
invalidity is based on irregularity or technical
violation because contract flouts firm public policy,
and contract violates a fundamental statutory
restriction upon powers of municipality or its
officers). In the Bolt case, the Comptroller’s
oversight is exactly the type of monitoring of a
financially strapped project envisioned by the
legislature, for, as the parties concede, the Project
had exceeded its expected completion schedule and
expenses. Thus, concemns over financial viability,
which are fundamental aspects of municipal
contracts, were practical realities of the Project.
Thus, the manner in which the Bolt contract was
formed undermines the very purpose of the
municipal law in failing to have the Comptroller, the
entity responsible for the monitoring of the fiscal
integrity of NYC projects, certify and approve the
agreement. '

B. Bolt's Estoppel Claims and Request for Relief

*9 Bolt contends that since the McCoy Letter is
not tainted by any impropriety chargeable to Bolt,
however, that I should recognize NYC’s promises
and assurances for payment of the Project materials.
Bolt maintains that it acted completely in good faith
and upon reliance of NYC's assurances when it
withdrew liens against Naclerio and Comstock, and
dismissed third-party claims against NYC in
pending litigation. Bolt's allegations, in essence,
are complaints that NYC acted in a devious manner
in seeking Bolt’s abandonment of these legal claims
and that, therefore, NYC should be estopped from
asserting mandatory compliance with the statutory
and regulatory prerequisites as a defense to this
litigation.

Generally, estoppel is not available in New York
against public entities for the unauthorized acts of
their agents. Granada, 58 N.Y.2d at 708, 444
N.E.2d at 1326, 458 N.Y.S5.2d at 907 ("because a
governmental subdivision cannot be held answerable
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for the unauthorized acts of its agents ..., we have
frequently reiterated that estoppel is unavailable
against a public agency. ") (citations omitted).

The estoppel rule is based, in part, on New
York's public policy which charges those bargaining
with municipalities with the burden of determining
the  contracting authority of  municipal
representatives,  Those dealing with NYC must
ascertain the extent of the municipal agent’s
authority and must be aware of the statutory and
regulatory requirements applicable to municipal
contracts. McDonald, 68 N.Y. 23. A party
bargains or contracts with a municipality at its own
risk and bears the burden of being informed of the
applicable procedures and requirements. Modell,
159 A.D.2d 354, 552 N.Y.58.2d at 634; Gill, 152
A.D.2d at 914, 544 N.Y.S.2d at 395 (citing 27 NY
JUR 2D, Counties, Towns and Municipal
Corporations, §§ 1217, 1218). Cf. Parsa v. State
of New York, 64 N.Y.2d 143, 147, 474 N.E.2d
235, 237, 485 N.Y.S5.2d 27, 29 (1984) ("A party
contracting with the State is chargeable with
knowledge of the statutes which regulate its
contracting powers and is bound by them.”)
(citations omitted). As clearly stated by the First
Department, “those dealing with municipal agents
must ascertain the extent of the agents’ authonty, or
else proceed at their own risk.” Modell, 159
A.D.2d 354, 552 N.Y.8.2d at 634, citing Genesco,
593 F.Supp. 743.

Bolt is responsible for knowing the extent of
DOT’s authority, as well as the limits of that
authonity in entering any agreements on behalf of
NYC. See id. In this case, as already fully
discussed, the statutory and regulatory prerequisites
were never satisfied. Those requirements are clearly
set forth in the Charter, Administrative Code and
the PPB Rules--public documents which are
available to those who contract with NYC agencies

and employees. The alleged promises or assurances

by NYC contained in the McCoy Letter are not
enforceable merely because Bolt claims it was
treated unfairly. Bolt may seek payment from other
responsible parties, such as Naclerio or Comstock.
What it cannot do is demand that NYC pay for
Project materials, pursuant to an agreement which is
not valid under the law, or as a public policy matter.

*10 Moreover, under New York law, a party
cannot recover on an invalid contract or in quantum
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meruit. S.T. Grand, Inc. v. City of New York, 32
N.Y.2d 300, 305, 298 N.E.2d 105, 108, 344
N.Y.5.2d 938, 942 (1973). New York recognizes
an exception to this harsh rule of complete forfeiture
in cases where the plaintiff "entered into the contract
in good faith, the contract does not violate public
policy, and the circumstances indicate that the
municipality would be unjustly enriched.” Gill,
Korff, and Associate, Architects and Engineer, P.C.
v. County of Onondaga, 152 A.D.2d 912, 914, 544
N.Y.85.2d 393, 395 (4th Dept.1989) (citing
Vrooman v. Village of Middleville, 91 A.D.2d 833,
834-35, 458 N.Y.5.2d 424 (4th Dept.1982), appeal
denied, 58 N.Y.2d 610, 449 N.E.2d 427, 462
N.Y.S8.2d 1028 (1983). While Bolt relies on cases
which have held that recovery is possible where
these mitigating factors exist, these factors do not
exist in the case before me.,

For example, in Vrooman v. Village of
Middleville, 91 A.D.2d 833, 834-35, 458 N.Y.5.2d
424, 426 (4th Dept.1982), the court held that the
plaintiff could recover, even though the contract was
unenforceable for failure to comply with a statutory
requirement that the Commissioner of Health be a
party to the contract, because there was no violation
of public policy and the village benefited from
plaintiff’s services. The court concluded that the
contract did not violate the public policy against
extravagance and collusion because the State had
mandated the local project and because the services
provided by the plaintiff “were essential to
effectuate [the State’s] directive.” 1d. at 426. To
excuse the local entity from any liability, where the
local entity clearly benefited from plaintiff's
services, would “encourage disregard of the
statutory safeguards by municipal officials.” Since
there was no harm to the taxpayers the court
determined that recovery was appropriate. [FN9]

The Bolt case is different. As noted previously,
the agreement here violates a clearly established
public policy. The filing and registration
requirements were essential checks on the financial
stability of the Project--a Project financially
overextended and with a tenuous fiscal status--to
ensure that NYC and the taxpayers where not
overpaying for services or committing otherwise
unavailable City dollars. In direct contrast to
Vrooman, the instant case presents a situation where
recognizing the municipal agreement could result in
NYC paying twice--first to the main contractor

Page 8

Naclerio or the surety, and then to Bolt. This
“harm" to the taxpayers is exactly what the
municipal legislation intends to avoid.

Also, unlike Vrooman, NYC did not benefit from
essential services provided by the plaintiff. Indeed,
it is unclear how much of the Bolt materials were
actually provided to the Project. Lastly, I cannot
agree that the concern in Vrooman over judicially
encouraged official circumvention of statutory
requirements, is relevant to the instant case. Since
there was no clear "benefit" which accrued to NYC
or DOT, this case does not present a situation
wherein illegal or inappropriate conduct results in
unjust enrichment or a windfall for the municipality.

*11 The other cases cited by Bolt are similarly
unconvincing and distinguishable. See Shaddock v.
Schwartz, 246 N.Y. 288, 294, 158 N.E.2d 872, 874
(1927) (Cardozo, C.J.) (plaintiff may recover based
on a moral obligation to pay the reasonable value for
work performed, despite drafting error in its bid for
public contract, where there is no injury to the
City’s fisc and the City actually benefited by
accepting the bid since it was the lowest); Gladsky
v. City of Glen Cove, 563 N.Y.S.2d 842, 846 (2d
Dept.1991) (plaintiff may recover, pursuant to its
agreement with the municipality, for expenses, such
as title examination costs, incurred in reliance on the
contract for sale of real property); Albert Elia Bldg.
Co. v. New York State Urban Development Corp.,
54 A.D.2d 337, 344-45, 388 N.Y.5.2d 462, 468
(4th Dept. 1976) (where competitive bidding statutes
were violated, contractor’s good faith and lack of
fraud, collusion or wrongdoing by the State
mitigates against the harsh remedy of contractor’s
full forfeiture and, instead, contractor must refund
the difference between the costs for work done and
an estimated bidding price for the work); Galvin v.
New Yeork City Housing Auth., 78 Misc.2d 312,
315, 356 N.Y.S5.2d 942, 946 (Sup.Ct. N.Y.
Co0.1974) (absent collusion between Housing
Authority and contractor, Housing Authority may
negotiate modifications to contract without public
bidding for a new contract).

Bolt’s unsupported allegations that NYC acted in a
deceptive manner to induce it to release NYC,
Naclerio and Comstock from liability does not alter
my dectsion.  In its opposing memorandum, Bolt
accuses DOT officials of acting "somewhat
deviously, it now appears” in directing Bolt to abide
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by the promises in the McCoy Letter, and
encouraging it to withdraw its claim against NYC in
the Ohio lawsuit. Bolt also charges that, in direct
reliance of NYC’s guarantees of payment, Bolt
released liens on the purchase orders against
Naclerio and Comstock. See Hallenbeck Affidavit,
91 27-28. NYC raises serious questions as to the
veracity and accuracy of these claims, and argues
that what Bolt is seeking in this litigation is lost
profits, not the costs for goods supplied to NYC.
For example, NYC states that Bolt has received a
$100,000 payment from Comstock for supplies for
the Project and that NYC has not received any items
for which Bolt now seeks payment.

Assuming, as | must on a motion to dismiss, that
NYC acted in a deceptive manner, Bolt’s allegations
are still without sufficient supporl to withstand the
motion to dismiss. [FN10] Bolt's conclusory
statements setting forth a tale of deceit fail to set
forth conduct so unconscionable on the part of NYC
so as to warrant avoiding the usual prohibition on
estoppel in cases involving municipalities.  As
discussed above, this is certainly not the case where
the actions of the municipal representatives are so
egregious that they have tainted the entire
contractual bargaining process, or where the
municipality is accorded a windfall based on
deceptive actions by its representatives. [FN11]

*12 1 also note that, although Bolt has made
unsupported allegations of injury and loss attendant
to its withdrawal of legal claims, based on NYC's
false statements, Bolt's submissions suggest
otherwise. For example, Bolt's withdrawal of the
liens against Naclerio and Comstock is without
prejudice to refile, and, apparently, since the suit is
still pending in Chio, there has not been a judgment
issued against Bolt.  See Hallenbeck Affidavit,
Exhibit G.

Conclusion

For the reasons stated, defendant the City of New
York's motion to dismiss the amended complaint for
failure to state a cause of action as a matter of law,
as against the City of New York, is GRANTED and
the Clerk of the Court is directed to enter judgment
dismissing the amended complaint against this
defendant. The amended complaint otherwise stands
against the remaining defendant, Spring City.
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The claims against the City of New York are
separate and distinct from the claims involving
Spring City, and there being no just reason for delay
of entry of a final judgment, 1 order that final
judgment be entered in favor of defendant the City
of New York and that the Order be certified
pursuant to Fed.R.Civ.P. 54(b).

SO ORDERED.

FN1. Judge Cormnelius Blackshear of the United
States Bankruptcy Court for the Southern District of
New York dismissed Naclerio's bankruptcy petition
on January 5, 1993.

FN2. Plaintiff claims that it provided defendant
Spring City certain crucial information about the
design of its materials and the bid price, which
Spring City then improperly used to obtain the work
assignment under the Contract. Amended
Complaint 1Y 23-26. Defendant Spring City is not
a party to the instant motion and I do not consider
the claims against it at this time.

FN3. The Contract established that once NYC
declared Naclerio in default, NYC could complete
the contract without proceeding through the
competitive sealed bidding process. NYC admitted
that in the case before me, it had, in fact, chosen lo
complete the Project by submitting it directly to the
surety. Transcript of October 23, 1993 Hearing,
pp. 34, 9. Consequently, any argument that
bidding for the Bolt contract was mandatory is
without support.

FN4. Defendant NYC argues, however, that even if
onc assumes the existence of a valid contract
between NYC and Bolt, the only appropriate
permissible interpretation of the McCoy Letter is
that NYC promised to pay Naclerie for delivered
poods or, in the case of a default, to pay Bolt, for
unpaid, undelivered maternials.

FN5. In November 1989, the New York City
Charter abolished the Board of Estimate, effective
January 1990. Under the 1989 Charter, New York
City's Mayor and appointed officials approve
awards of contracts which have not gone through
the competitive bidding process. This Charter
provision predated NYC’s September 1991 McCoy
Letier 1o Bolt. '
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FN6. General Municipal Law § 103.1 has been
amended to increase the contractual price of
contracts subject to the bidding process. The last
such amendment, effective January 1, 1992, raised
the contract amount to $20,000 for public contracts
and $10,000 for purchase expenditures.  This
amendment docs not affect the case before me since
its effective date postdates the formation of the
contracts al issuc here and the outstanding debts to
Bolt for the February 1988 and October 1991
purchase orders clearly exceed the monetary
requirements under the amendment.

FN7. Section 328 became effective under the 1989
Charter on September 1, 1990. Subdivisions (b)
and {c} do not apply to the case belore me.

FN8. According to the Charter's historical noles, §
344 was renumbered § 329, effective September 1,
1990. However, § 6-101(d) of the Administrative
Code continues to refer to Charter §§ 344(c) and
(d) rather than § 329. For purposes of clarily, my
Opinion refers to § 329 not 344,

FN9. The court also noted that, by ordering the
preparation of the plans for the project and
subsequently approving the plaintiff’s plans, the
Commissioner of Health had acted sufficiently in
compliance with the statutory requirement to be a
party lo the contract. Vrooman v. Village of
Middleville, 91 A.D.2d 833, 835, 458 N.Y.5.2d
424, 426 (4th Dept.1982).

FN10. On the present record, Bolt's allegations of
intentional deceptive conduct by NYC appear
suspect. Notably, Bolt's submissions to this Court
contradict its claim that NYC deceived Bolt inlo
withdrawing legal action against NYC. The
correspondence from Boll's vice president, Gilman
§. Hallenbeck, for example, fails to lend credence
to Bolt's claims of fraudulent inducement regarding
the Ohio lawsuit. Bolt Electric had New York City
dismissed as a defendant [in the Ohio lawsuil] as a
courtesy sirice the Corporation Council had assured
Bolt that New York City was aware of the problem
Bolt was experiencing and the City was going to do
everything in its power to solve the problem.
Gilman J. Hallenbeck Affidavit, Exhibit G,
Hallenbeck's Letter to Commissioner Chris Ann
Halpin, Department of Highways, dated October 1,
1992,
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FN11. I do not decide here whether Bolt reasonably
relied on NYC's assurances. Arguably, any such
reliance on NYC's statements as to payment in
accordance with the McCoy Letter is not reliable
because Bolt was bound to ascertain the authority to
make such promises and should have known that
the alleged agreement set forth in the McCoy Letter
was invalid for failure to comply with the legal
requirements discussed fully in this Opinion.

END OF DOCUMENT

Copr. © West 1997 No claim to ong. U.S. govt, works

CLINTON L IBRARY PHOTQCOPY



Not Reported in F.Supp.
(Cite as: 1995 WL, 422089 (S.D.N.Y.))
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Gary I. Selinger, of counsel.

AMENDED OPINION AND ORDER [FN1]
SOTOMAYOR, District Judge.

*1 Euwropean American Bank ("EAB" or
"appellant™) appeals from an Order dated July 21,
1994 (the "July Order™) by the Honorable Francis
G. Conrad of the United States Bankruptcy Court
for the Southern District of New York. Pursuant to
Fed.R.Civ.P. 60(b) and Fed.R.Bankr.P. 9024, the
July Order vacated an earlier Order of the
bankruptcy court dated March 11, 1994 (the "March
Order”), which had extended EAB’s time to file a
complaint against Dolores Benedict ("Benedict® or
"appellee”)  declaring  Benedict’s  guarantee
obligation to EAB nondischargeable under § 523 of
the Bankruptcy Code (11 U.S.C. § 523). [FN2] In
addition, the July Order barred EAB from
prosecuting a complaint objecting to Benedict's
discharge or to the dischargeability of the
obligation, and discharged appellee’s obligation to
EAB. For the reasons discussed below, I affirm the
July Order of the bankruptcy court.

BACKGROGUND

At issue in this appeal is whether EAB is barred
from challenging the dischargeability of a loan it
made to appellee’s company, Cogliano Benedict
Photographics Inc., which loan Benedict personally
guaranteed. Benedict filed a Chapter 11 bankruptcy
petition on April 13, 1993; the deadline to file
complaints objecting to the discharge of debts under
§ 523(c) was set for August 23, 1993. Debts set
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forth in § 523(a), including debts for fraud, are
excepted from discharge in bankruptcy. Section
523(c), however, specifies that some of these
nondischargeable debts, including debts for fraud,
will be discharged unless the creditor timely
requests the bankruptcy court to determine the
dischargeability of the debt. In order to conduct
discovery to test whether Benedict had procured the
loan fraudulently, EAB timely moved to extend its
time to file a complaint under § 523(c). The
bankruptcy court granted a 30-day extension.

On or about September 1, 1993, appeliee
converted her Chapter 11 case to one under Chapter
7. The conversion notice to creditors indicated that
the new deadline under Bankruptcy Rule 4007(c) for
the filing of complaints to contest the
dischargeability of debts was January 10, 1994.
[FN3]

EAB maintains that despite its repeated attempts
from September through November 1993 to obtain
documents and examine appellee, Benedict refused
to comply with EAB’s discovery demands. EAB
moved on November 18, 1993 to compel discovery
and to require Benedict’s attendance at a Rule 2004
examination, or alternatively, to dismiss the
bankruptcy case (the *November Motion"). The
motion’s retum date was set for December 20,
1993, three weeks before the January 10, 1994 Rule
4007(c) deadline. At the request of Benedict’s
counse], however, the return date of the motion was
adjourned until February 7, 1994. EAB did not
move for an extension of time to file its complaint
objecting to the dischargeability of the debt owed to
it.

On January 11, 1994, the day after the 4007(c)
deadline passed, appellant and appellee met.
Benedict agreed to reaffirm EAB’s debt under §
524(c) (the "Reaffirmation™), and stipulated to
extend EAB’s time to object to the discharge of its
debt should she later rescind the Reaffirmation (the
*Stipulation”}. Upon being advised of the
Reaffirmation, the bankruptcy court scheduled a
hearing for February 7, 1994, later adjourned to
March 3, 1994. After holding a Reaffirmation
Hearing of the nonrepresented debtor, Judge Conrad
indicated, without specifying his reasons on the
record, that he would not approve the Reaffirmation
or Stipulation, He also asked whether a meeting of
creditors had been held and whether the 60 days had
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expired with respect to objections to discharge.
EAB’s counsel replied, "It will expire, 1 believe,
next week sometime.” (Tr. March 3, 1994 at 3).
Judge Conrad directed EAB’s counsel to submit an
order extending EAB's time to file a complaint
under § 523 through June 20, 1994, and signed the
Order on March 11, 1994,

*2 Appellee thereafter obtained new counsel, who
objected to the March Order, contending that it was
untimely as it was entered after January 10, 1994,
New counsel moved to have the March Order
vacated as it was signed under a mistake of fact. In
addition, appellee rescinded the Reaffirmation and
Stipulation. At a hearing held on June 28, 1994,
Judge Conrad agreed that he had signed the March
Order extending EAB's time to file a complaint
under the mistaken impression that the deadline for
filing had not already passed. On July 21, 1994,
Judge Conrad vacated the March Order pursuant to
Fed.R.Civ.P. 60(b) [FN4] and ordered EAB not to
file and prosecute a complaint objecting to
appellee’s discharge or the dischargeability of the
obligation. In so doing, the bankruptcy court
rejected EAB’s argument that its motion to compel
discovery should have been deemed a motion to
extend time under 4007(c). This appeal followed.

DISCUSSION

This court has jurisdiction to hear this appeal from
the bankruptcy court pursuant to 28 U.S.C. §
158(a). On an appeal from an order of the
bankruptcy court, the bankruptcy court’s legal
conclusions are reviewed de novo and its findings of
fact are accepted unless clearly erroneous. See,
e.g., In re Manville Forest Products Corp., 896
F.2d 1384, 1388 (2d Cir.1990).

Appellant argues that the bankruptcy court erred
in two ways: first, by reading EAB’s November
Motion to compel discovery as not including a
motion to extend the Rule 4007(c) deadline; and
second, by refusing to recognize the Reaffirmation
and Stipulation agreed to by the parties, and later
rescinded by appellee.

1. EAB’s November Motion
EAB argues that a request for an extension of time

to file a § 523 complaint was implicit -in its
November Motion to compel discovery, because its
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need for additional time in which to secure
documents and conduct a § 2004 examination should
have been apparent to the bankruptcy court.
Benedict responds that the bankruptcy court could
not have construed the November Motion as a
request for an extension to file a complaint, because
a request for a 4007(c) extension must be explicit.

EAB relies on In re Sherf, 135 B.R. 810
(Bankr.5.D.Tex.1991) and In re Lambert, 76 B.R.
I31 (E.D.Wis.1985), for its position that the
bankruptcy court should have construed the
November Motion as implicitly including a motion
for an extension of time; Benedict relies on In re
Kennerley, 995 F.2d 145 (5th Cir.1993), to counter
that position. These cases are not binding authority
on this court, although they are apparently the only
precedent that discusses whether motions that do not
explicitly request extensions under Rule 4007(c)
may be construed as including such requests.

In Sherf, 135 B.R. 810, creditors filed an
“objection” to dischargeability, which was served on
the debtors. Thereafter, the clerk’s office informed
the creditors that they needed to file a complaint
objecting to discharge, not merely an "objection.”
The creditors then timely served a complaint
objecting to debtor’s discharge, but neglecied to file
the complaint properly because they did not obtain a
separate case number or pay a filing fee. The
creditors were not informed of their mistakes until
after the Rule 4007(c) deadline. The bankruptcy
court held that a pleading filed before the Rule
4007(c) bar date that puts the debtor on notice as did
the creditor’s “objection™ could be treated as a
motion to extend time for filing a complaint. 135
B.R. at 8135.

*3 Unlike the "objection” and the served but not
filed complaint in Sherf, however, the November
Motion to compel discovery here did not mention
the filing of a complaint under § 523, nor did it
even mention objections to discharge or
dischargeability. The November Motion did not
give any notice to appellee or the court as did the
objection and the actual complaint served but not
filed in Sherf.

In the second case relied on by appellant,
Lambert, 76 B.R. 131, creditors moved the
bankruptcy court for relief from a stay to permit
them to pursue misrepresentation claims in state
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court, Included with the motion for termination of
the stay was a copy of a complaint the creditors
intended to file in state court. The court construed
the motion for relief from a stay as one for an
extension of time for filing a complaint to determine
dischargeability of a debt and allowed the state court
action to proceed. In upholding the ruling by the
bankruptcy court, the district court noted that the
order was “consistent with the principles behind the
bankruptcy law, which preclude a debtor from
escaping liability for fraudulent actions.” 76 B.R.
at 132. The district court discussed no caselaw in
its decision, and the decision was not appealed to the
Seventh Circuit.

The Ninth Circuit, however, criticized Lambert in
Kennerley, 995 F.2d 145. [In Kennerley, the
bankruptcy court had barred a fraud action from
proceeding against the debtor because the creditor
had failed to file a timely complaint of
nondischargeability, and the district court had
reversed the bankruptcy court’s order. The Ninth
Circuit reversed the district court, rejecting the
creditor’'s argument that his motion to lift the
automatic stay should be considered a motion to
extend the deadline under Rule 4007(c). Quoting
what it termed the "well-reasoned decision” of the
bankruptcy court, the Ninth Circuit emphasized, "
[Creditor's] motion for relief from the automatic
stay did not request an extension of the deadline; it
did not mention the deadline’.... In fact, the motion
does not even mention Rule 4007 or § 523(c)." 1d.
at 147. In addition, the Kennerley court noted that
Lambert conflicts with Ninth Circuit caselaw, which
strictly construes Rule 4007(c). 1d.

[ am persuaded by the reasoning in Kennerley.
Like the motion in Kennerley, EAB’s November
Motion did not request an extension of the
dischargeability bar date, nor did it mention Rule
4007 or § 523(c). The bankruptcy court had no
cause to scrutinize the November Motion to
conclude that EAB might be asking for other forms
of relief it had not requested, given the specificity of
the notice of motion, which reads in part:

NOTICE OF MOTION FOR AN ORDER TO

COMPEL DISCOVERY AND REQUIRE

DEBTOR’S ATTENDANCE AT

EXAMINATION AND/OR IN THE

ALTERNATIVE TO DISMISS THE DEBTOR'S

BANKRUPTCY CASE )

PLEASE TAKE NOTICE that upon the annexed

Page 3

motion (the "Motion") and proposed order of
European American Bank ("EAB") by its counsel,
Helfand & Helfand, will move this court ... for an
order pursuant to Rule 45 of the Federal Rules of
Civil Procedures [sic] made applicable by Rules
2004, 2005 and 9016 of the Federal Rules of
Bankruptcy Procedure, to compel the debtor to
permit discovery and require the Debtor to appear
and be examined and/or in the alternative to
dismiss the Debtor’s bankruptcy case pursuant to
Bankruptcy Code § 707(a)(1) and Bankruptcy
Rule 2003.
*4 Given the particularity of this notice of motion,
EAB’s contention that the bankruptcy court should
have assumed that the motion sought an extension of
time to object to dischargeability is unreasonable.
Moreover EAB, a bank represented by counsel, had
brought a specific motion for a deadline extension in
the superseded Chapter [1 case; Judge Conrad had
no reason to believe that EAB would not do the
same in the Chapter 7 action, if EAB was seeking
that relief. Finally, the November Motion was filed
approximately seven weeks in advance of the
4007(c) deadline; there was no reason for the
bankruptcy court to think that counsel for EAB
would not subsequently file a timely motion for an
extension if it perceived a need to do so. See
Kennerley, 995 F.2d 145, 147 (9th Cir.1993)
(creditor’s motion for relief from automatic stay
should not be considered a request for an extension
of the deadline; "[a]t the time the motion was filed,
the deadline was some six weeks In the future, and
plenty of time remained for [creditor] to file a
timely dischargeability complaint™).

The Ninth Circuit's reasoning in Kennerley is also
consistent with the conclusion of other circuits that
have held Rule 4007(c) to be a strict statute of
limitations. See, e.g., In re Themy, 6 F.3d 688,
689 (10th Cir.1993) (Rules 4007(c) and S006(b)(3)
“prohibit a court from sua sponte extending the time
in which to file dischargeability complaints™); In re
Alton, 837 F.2d 457, 459 (l1th Cir.1988) ("There
is 'almost universal agreement that the provisions of
F.R.B.P. 4007(c) are mandatory and do not allow
the Court any discretion to grant a late filed motion
to extend time to file a dischargeability complaint.’
"), In re Pratt, 165 B.R. 759, 761
(Bankr.D.Conn. 1994),

[ too find the "strict statute of limitations™ view of
Rule 4007(c) to be consistent with the language of

Copr. ® West 1997 No claim to orig. U.S. govt. works

CLINTON LIBRARY PHOTOCOPRPY



Not Reported in F.Supp.
(Cite as; 1995 WL 422089, *4 (S.D.N.Y.))

the Rule and its legislative history. The current
Bankruptcy Rules, promulgated in 1983 and
amended thereafier, eliminated the discretion of the
bankruptcy courts in setting dischargeability
deadlines.  For example, former Rule 409(a)
provided that the bankruptcy court set the deadline
for filing a complaint cbjecting to dischargeability
*not less than 30 days nor more than 90 days after
the first date set for the first meeting of
creditors...."  Current Rule 4007 removes the
discretion of the bankruptcy court by statutorily
fixing a 60 day period to file dischargeability
complaints. In addition, the bankruptcy court’s
discretion to extend deadlines also has been
eliminated: Former Rule 409 provided that the
bankruptcy court "may for cause shown, on its own
initiative or on application of any party in interest,
extend the time for filing a complaint objecting to
discharge.” Current Rules 4007 and 9006 ecliminate
the court’s authority to extend deadlines sua sponte;
Rule 4007(c) provides that, in order to extend the
bar date, "[tlhe motion shall be made before the
time has expired,” and Rule 9006(b)(3) provides
that enlargement of time under 4007(c) may be
obtained “only to the extent and under the
conditions stated in those rules.” See, e.g., In re
Klein, 64 B.R. 372, 374-75
(Bankr.E.D.N.Y.1986).

*5 While the limitations on a court’s ability to set
and extend deadlines does not directly address
appellant’s argument that its November Motion
should be construed as including a request for an
extension, | agree with the reasoning in Kennerley
that a broad reading of the November Motion that
would construe a motion to compel discovery as a
motion to extend the deadline for filing a
dischargeability complaint would be inconsistent
with the overall strict interpretation which should be
accorded to Rule 4007(c). [FN5]

Appellant further argues that the bankruptcy court
should have extended the dischargeability complaint
deadline under its general authority granted in §
105(a} of the Code, which allows the court to act to
prevent an abuse of the bankruptcy process.
Appellant relies on In re Greene, 103 B.R. 83
(5.D.N.Y.1989), aff"d without opinion, 904 F.2d
34 (2d Cir.1990), cert. denied, 498 U.S. 1067
(1991), in which the district court upheld the
bankruptcy court's use of § 105(a) to extend the
deadline for objections to dischargeability. The
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facts in Greene, however, are decidedly different
from the situation here.

The Greene court extended the filing deadline for
a creditor who was neither included on the creditor
list nor had actual notice of the bankruptcy, unlike
EAB, who was properly notified of appellee’s filing
of bankruptcy. Moreover, the Greene court was
persuaded that the appellants before it were not
honest debtors, but rather, had attempted to use the
process "for purposes other than a good-faith effort
to secure a fresh start.” Id. at 88, Here, on the
other hand, despite repeated cries by EAB of foul
play on the part of appellee, Judge Conrad stated
when granting appellee’s motion to vacate the
March Order, "The facts here cannot lead me to the
conclusion that counsel for the bank has made here,
that the Debtors have some sort of unclean hands.*
Tr. June 28, 1994 at 26. As the district court is
bound to the bankruptcy court’s findings of fact
unless they are clearly erroneous, see, e.g., In re
Manville Forest Products Corp., 896 F.2d 1384,
1388 (2d Cir.1990), I accept Judge Conrad’s finding
of the lack of bad faith on the part of appellee,

EAB further argues that its earlier deadline
extension in appellee’s Chapter 11 case and its
discovery requests put Benedict on notice that EAB
intended to object to the dischargeability of the
obligation owed it. [t is important to bear in mind
that notice is not the only purpose of the Bankruptcy
Rules. Instead, the Rules are intended to serve other
goals, among them, "the prompt closure and
distribution of the debtor’s estate,” Pioneer, 113
S.Ct. at 1495, and the promotion of "the expeditious
and efficient administration of bankruptcy cases by
assuring participants in bankruptcy proceedings
‘that, within the set period of 60 days, they can
know which debts are subject to an exception to
discharge,’ " Rockmacher, 125 B.R. at 384 {quoting
In re Sam, 894 F.2d 778, 781 (5th Cir.1990)).
While the operation of the Rules may lead in some
cases to harsh results, "[tlhe bankruptcy system
simply could not operate if every deadline, which by
its nature can cut off someone’s lawful rights, could
be contested on equitable grounds.” In re Collins,
173 B.R. 251, 254 (Bankr.D.N.H.1994).

2. Rescission of Reaffirmation and Stipulation

*6 EAB also argues that the Bankruptcy Court
acted arbitrarily in overlooking the Reaffirmation
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and Stipulation entered into by the parties on
January 11, 1994, the day after the deadline passed
for EAB to file an objection to appellee’s discharge
or the dischargeability of debts owed it. In the
Stipulation, appellee agreed to extend EAB’s lime to
object to dischargeability should she rescind the
Reaffirmation. Benedict later rescinded both the
Reaffirmation and Stipulation,

EAB’s argument is specious. It provides no legal
authority for the novel proposition that litigants,
through a stipulation, can bypass a court’s exercise
of its obligation to decide whether cause exists to
extend a statutorily controlled deadline. See, e.g.,
In re Sayder, 102 B.R. 874, 875
{Bankr.S.D.Fla.1989) {("[Tlhis court will not permit
litigants to bind this court, by bargaining for delay
beyond that specified by the Rules and the Code™).
Judge Conrad did not abuse his discretion by
refusing to recognize the Stipulation.

CONCLUSION

For the reasons stated above, I affirm the Order of
the bankruptcy court dated July 21, 1994, case no.
93-B-41894 (FGC), and direct the Clerk of the
Court to enter judgment accordingly.

SO ORDERED.

FN1. The substance of this Amended Opinion and
Order is identical to the Opinion and Order issued
on June 26, 1995, the changes in this Amended
Opinion and Order are technical only and do not
alter the legal conclusions of my previous Order.

FN2. Unless otherwise specified, all statutory
references are references to the Bankruptey Code,
Title 11 of the United States Code. All references
to "Rules” are references to the Federal Rules of
Bankruptey Procedure.

FN3. Rule 4007(c) mandates: A complaint te
determine the dischargeability of any debt pursuant
o § 523(c) of the Code shall be filed not later than
60 days following the first date set for the meeting
of creditors.... On motion of any party in inlerest,
after hearing on notice, the court may for cause
exiend the time fixed under this subdivision. The
motion shall be made before the lime has expired.

FN4. Fed.R.Civ.P. 60(b) provides: On motion and
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upon such terms as are just, the court may relieve a
party or party’s legal representative from a final
judgment, order, or proceeding for the following
reasons: (1) mistake....

FNS5., Appellant does not argue that his failure to
file for an extension of the Rule 4007(c) deadline
was a result of "excusable neglect,” presumably
because most courts have interpreted Rule
9006(b}3) as eliminating the possibility that a
deadline may be extended under 4007(c) because of
cxcusable neglect. See, e.g., In re Rockmacher,
125 B.R. 380, 383 (S5.D.N.Y.1991) (when dealing
with extensions of time under Rule 4007(c), "the
excusable neglect standard of rute 9006(b)(1) is
explicitly excepted from consideration by rule
9006(b)(3)"); In rc Savage, 167 B.R. 22, 27
{Bankr.S.D.N.Y.1994) (Bankruptcy Rule 9006(b)(3)
does not make allowance for excusable neglect); In
re Figueroa, 33 B.R. 298, 300
(Bankr.5.D.N.Y.1983) ("It is clear that by
prohibiting that which it formerly permitted,
Congress  intended 1o no  longer subject the
preciminent fresh start policy o the uncertainties of
excusable neglect in failing to timely object to
discharge of a claim™). Accord Pioneer Inv. Serv,
Co. v. Brunswick Assoc. Ltd. Partnership, 113
S.CL. 1489, 1495 (Supreme Court explained that
existence of excusable neglect doctrine for filing
fate claims in Chapter 11 cases but not in Chapter 7
cases reflects the different policies of the two
chapters:  "Whereas the aim of a Chapter 7
liquidation is the prompt closure and distribution of
the debtor's estate, Chapter 11 provides for
reorganization with the aim of rehabilitating the
debtor and avoiding forfeitures by creditors.™).

END OF DOCUMENT
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