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Pacific North\l\Iest Forest Plan 
FY '96 Plan.!1ed Timber Offer (SOO mmbf) 

Forest Service 
Region 6 (OR&WA) 
Sale Offered to Date 
A.pprox. 250 nlmbf 

Forest Service 
Region 6 (OR&W A) 
Remaining to Offer 
Approx. 225 mmbf 

(Possible Replacement Vol.) 

Forest Service 

Region 5 (CA) 
145 mmbf 

Bureau of 
Land Management 

180mmbf 
(Some Possible 

Replacement Volume) 



USDA Forest Service 
Section ~001 (k) Sales (435 mnlbf) 

High Priority for Rel)lacenlent 
(271 mm.hO 

Enjoined by D"''Yer - 30 mlnbf 

T&E Nesting 
(Protocol) 
180mmbf 

l'&E Nesting (Court 
Interl)retation) 51 mmbf 

Origi~lal Sales OK. to Harvest 
tt64 lIDJ,lbt} 

71 uuubfReleased A 'fvai ting 
lIarvest 

291llillbf'Not \Vanted 
by Bidde.rs 

14 ullubf Enjoined 
(Eastside) . 

50 Inlubf I-farvested 

,Released, 
~. ,- Environmentally 

Sensitive - 10 mmbf 



Consequences of Replacing All Higb Priority 
Volume (271 mmbf) As Soon As Possible 

• Replacement Volume Required Estimated at 500+ mmbf 
to Equal Value of Original Sales 

• It Would be Impossible to Prepare 500 mmbfOver the 
Next 2 Months Under Any Circumstances--the Maximum 
the Forest Service Could Prepare Would be 50-70 mmbf 

If the September 30 Date is Extended: 

• Approximately 200+ Additional Employees Needed 

• Approximately $20 Million Needed 

• Would Need to Substantially Reduce Analysis (Watershed 
and T&E spp.) Requirements -- Levell Teams Would Need 
to Clear 

• Would Need to Expedite NEPA--Substantially Reduce 
Documentation and Public Participation (including no 
appeals) 

I _ 

• Nearly All Remaining FY 1996 (Region 6) PNW Plan 
Volume (225 mmbf) Would Need to Be.Used--FS Would Not 
Meet PNW Plan Volume 

• Would Substantially Affect FY 1997 Program -- Region 
Would Suspend Ongoing Survey and Analysis Work--FS 
Would Not Meet Plan Volume 

Note:. Natural disasters, such as a bad fire year, could prevent 
. completing the alternative timber program. In addition, the FS 

could not spend the additional funds if we continue to operate on . 
continuing resolutions that are apportioned for the period of time 
they cover. 
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Section 2001 (k) Timber Sales 
High Priority':Replacement Volume Compared to 

FY 1996 Remaining Program - Region 6 
I 
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Priority Ranking 
For Replacelnent 

10 mlllbf Environnlentally Sensitive Sales 

30 mmbf Saies En.;oinerl by Dwyer 

230 mmbf T &ENesting Birds 

68 11llllbf Planned Through June 
• ••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• •••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• • ••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• • ••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• • ••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• •••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• • ••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• • ••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• • ••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• • ••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• • ••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• • ••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• •••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• •••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• • ••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• . ...............................................••.. ~ ....••..... • ••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• • ••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• • ••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 

FY ] 996 Planned 
Through June 1996 



c. 
" 

Possible Alternative Timber Options 
Listed in Order of Least Effect on PNW Forest Plan· 

1. Buyout or Cancel All High Priority Replacement Sales 

2. "Triage" -- Use a Combination of Buyout, Alternative Timber, 
and Hanrest (with mutual modification) and Apply to Sales 

. ( 

Based on Standard Criteria 
I . 

-,;. 

3. Use Some BLM Timber as Alternative Volume 

4. Extend Protections of the Act Beyond September 30 (Use 
Section 2001 (d) Provisions) 

5. Hflrvest Sales Using Mutual Modification to Mitigate 
Environmental Damage to the Extent Possible 



(. 

Buyout or Cancel All High Priority Replacement Sales 

• Estimated Cost.= $100-$150 million (the Forest SeIVice cannot absorb 
these costs in FY's 1996 or 1997) 

• Requires Least Amount of Change in PNW Forest Plan 

• Minimum Effect on FY 1996 and 1997 PNW Timber Sale Programs (if no 
budgeted funds are not used for buyout) 



"Triage" 

Use a Combination of Buyout, Alternative Timber, 
and Hanrest (with mutual modification) 

Apply to Sales Based on Standard Criteria . 

• The Amount of Timber that Can be Replaced is Limited by Time, Funds, 
and Personnel 

• R~quires Agreement Between Agencies Concerning the Standard Criteria 
that Would be Used to Detennine Which Sales are Replaced, Bought Out, 
or Harvested and Strong Commitment to Follow the Agreement 

• Amendnient of the PNW Forest Plan Would Probably be Needed, but 
May be Able to Avoid Major Changes 

• Requires Approximately $20 Million in Additional Funds for FY 1996 to 
Accomplish (moderate to substantial buyout would require additional 
funds) 

• ,. Replacement Timber Opportunities Would be Limited if All Standards and 
Guidelines and NEPA Requirements Must be Met 

• Extension of September 30 Deadline Would Expand Replacement 
Opportunities 

• On 2001 (k)(l) Sales, Mutual Agreement by Purchaser Required to 
Replace Sales 

• Would Need to Interrupt FY 1996 and FY 1997 Program Work to Some 
Degree(approx. 50% reduction invohinie accomplishment) 



Use Some BLM Timber as Alternative Volume 

• Limited Alternative Timber Available from BLM 

• More Volume Could Be Replaced if Used in the "Triage" Option 

• Would Require Additional Funds for BLM 



· Extend Protections of the Act Beyond September 30 
Use Section 2001 (d) Provisions 

• Provides More Time and Flexibility and Increases the Scope of Volume 
Available for Replacement from the FY 1996 and FY 1997 Programs 

• Also Extends Scope' of Other Matrix Volume Available--Would Lessen 
Impact on FY 1996 & 1997 Programs if Other Matrix Volume is Used 

• Cost of Preparing New Sales is $20 million 

-.l-

• PNW Forest Plan May Need Amendment, but May be Able to Keep 
Changes to a Moderate Level 



(. 

Harvest Sales Using Mutual Modification to Mitigate 
Environmental Damage to the Extent Possible 

• PNW Forest Plan Would Probably Need to be Amended, Changes Could 
be Significant 

• Keeps the FY 1996 and FY 1997 Programs on Track 

• No Additional Funds Required 

• 
~ ------- _. -----

Has Least Impacts on Oilier Piiicliaseis (of FY-r99-6 -and--F-Y-1991--
program sales )--Maintains Supply to Local Mills 



REMAINING REGION 6 FY 1996 GREEN SALE PROGRAM 

Number of sales and volume (mml'>f) to be offered (advertised) by month thru the end of the fiscal year. 

WEST SIDE FORESTS 

FOREST April May June July August Sept Total 
# Vol MMBF # Vol MMf3F #. VolMMBF # Vol MMBF # Vol MMBF # VolMMBF # Vol MMBF 

GIFFORD PIN. - WA 0 0.0 0 0.0 1 2.0 3 11.7 9 31.2 3 12.0 16 56.9 
MT. HOOD - OR 1 1.1 0 0.0 0 0.0 0 0.0 2 17.7 4 15.7 7 34.5 

ROGUE RIVER - OR a 0.0 a 0.0 a 0.0 a 0.0 a 0.0 a 0.0 ·0 0.0 
UMPQUA-OR 0 0.0 2 4.6 1 1.0 6 17.8 5 29.3 0 0.0 14 52.7 

WILLAMETIE - OR a 0.0 5 9.5 3 8.7 1 4.0 2 9.2 9 49.8 20 81.2 
SUBTOTAL 1 1.1 7 14.1 5 11.7 10 33.5 18 87.4 16 77.5 57 225.3 

EAST SIDE FORESTS 

COLVILLE - WA 1 4.6 3 11.1 a 0.0 2 4.8 4 15.1 1 8.0 11 43.6 
DESCHUTES - OR 0 0.0 0, 0.0 a 0.0 0 0.0 0 0.0 . 0 0.0 a 0.0 

FREMONT-OR 1 0.1 a 0.0 3 0.6 1 2.7 3 3.6 1 0.5 9 7.5 
- MALHEUR - OR 1 2.2 1 5.5 1 0.6 1 0.1 5 5.2 3 2.3 12 15.9 

OCHOCO-OR 1 0.7 a 0.0 a 0.0 a 0.0 2 5.5 1 4.5 4 10.7 

OKANAGAN -WA 0 0.0 1 3.0 a 0.0 2 7.5 3· 9.5 1 5.0 7 25.0 

UMATILLA - OR a 0.0 9 1.9 2 2.3 1 0.2 0 0.0 0 0.0 12 4.4 
WALLOWA-WH. - OR a 0.0 0 0.0 0 0.0 0 0.0 1 1.0 3 5.0 4 6.0 
WENATCHEE - WA 0 0.0 1 2.4 1 0.4 0 0.0 0 0.0 0 0.0 2 2.8 

WINEMA-WA a 0.0 a 0.0 1 5.6 1 1.0 2 8.4 1 5.5 5 20.5 
SUBTOTAL 4 7.6 15 23.9 8 9.5 8 16.3 20 48.3 11 30.8 66 136.4 

SUMMARY 

EAST 1 1.1 7 14.1 5 11.71 10 33.§ 18 87.4 16 77.5 57 225.3 
WEST 4 7.6 15 23.9 8 9.5 8 16.3 20 48.3 11 30.8 66 136.4 



I, 

Tabl. 1 - 41231118 -1 

Table 1 - USDA Forest Service - Sales Reported in Federal Court 
As Related to Section 2001(k), P.L. 104-19, Litigation 

MMBF Remark. 
Category High R ..... ed. NolA. Notlc:e allntent to AWllrd Sent to High Bidder 

Su~ategory Bidder or Bid Prevlou. Su.P. or NSO. NOIthem Spotted Owl 
Fore.t and Sale Name Purcha.er Date Award? Unawarded MM • Marbled Murrelet 

I. illel B!:1~1I1St Sl[ &it!!rsilSt ~D~~[ §!!C112D 222l '~l 
Rogye River Nf 
Head BoIHCasc 09118190 no 3.96 Awarded 09108195 - Cutting Complete 

QIvmI!Is: ~E 
earllco Cat Mesa Res. 05116190 no 3.70 Awarded - CuttIng Completed 
Rocky BuseTimb. 07/18190 no 2.90 Awarded - CuttIng Completed 
Forest Totals 6.80 

QI![!mt ~i!lSOb!l! ~E 
Holdaway 2 Kyles Peter 01/04190 no 1.70 NolA sent 09129/95 -No Interest In sale to date 

MI. t:f!!2S1 ~ E 
Enola Hanel Lumb 08107/90 no 4.80 Awarded 09108195 - TRO lifted, cutting resumed , 
Umegya ~F 
Zanlta . Lone Rock 03114190 yes 3.00 Released 09129195 ~_cutting In progress I . 

Jack C&DLumb 08101190 yes 6.53 Released 09129195 - cutting In ~ress _ 
Redlick Superior 08101190 yes 4.00 Released 09129195 - cutting In progress-; 
Gage Scott 09112190 yes 6.20 Released 09129195 - cutting In progress 
Honeytree Scott 08108190 yes 3.80 ReleaSed 09129195 - cutting In progress 
Last Scott 09112190 no 6.70 Awarded 318196 - Contract Replacement Timber Provided 
First Scott 09116190 no 5.10 AWllrded 318196 - Contract R~acement Timber Provided 
Forest Totals 35.33 IScott Timber has accepted contract replacement timDel' on tne First 

land Last Sales 
W11111!l!!ru! ~F 
Red 90 Freres Lumb 09126190 no 6.26 Awarded - cutting In progress - 1 unit suspended for NSO 
Horse Byars Freres Lumb 08131190 no 5.70 Awarded - date cutting will start is currently unknown 
Forest Totals 11.96 

Siskivoy ~E 
Boulder Krab Scott 09127190 no 5.02 Awarded 11103/95 -1 unit suspended MM - Unit 4 being replaced 
Elk Fork CLR Timber 09127190 no 2.76 Awarded 11103/95 - 1 unit susoended MM - cuttino In DrOQfISS 

Forest Totals 7.78 INegotiations regarding replacement timber tor Unit 4. Boulder Krab, 
- !with Scott Timber are ongoing 

Er!mom~E 
Blue Ford Boise Case 09125191 no 6.50 Awarded 11130195 - date cutting will start is currently unknown 

Malb~y[ ~E 
Locust Smerski 04114193 no 1.00 AWllrded 11/22/95 - date cutting will start is currently unknown 
Forks SnowMtn 04128/93 no 5.00 No bidders Interested, sale will not be awarded 
Forest Totals 6.00 

Qg[]9gID ~E 
NIc:hoIoson Slvg I Vaagan Bro 02129/93 no 0.89 Awarded 11103/95 - cutting In progress 

Qsob2!Q! ~E 
Off Broadway Klnzua 03I29J93 no 12.30 NolA sent 01118196 -No Interest In sale to date 

§1Y!!m~E 
HiackThln Hampton 12130193 no 1.80 No bidders Interested, sale will not be awarded 

WlIl2m!-lM!!tm!!D ~E 
Allen Rogge 10108192 no 3.80 Awarded - data cutting will start Is currently unknown 
CaritreI Springs Rogge 11/03192 nO 0.61 No bidders interested, sale will not be 8WIlrded 
HomSalwg. Klnzua 11117192 no 1.34 Awarded - data cutting wiD start Is currently unknown 
Prong Salvage Rogge 10115192 no 3.80 No bIdd .... Interested, sale will not be awarded 
Banty Salvage Ellingson 08lO4I92 no 0.61 Awarded - date cutting wiD start Is currently unknown 
SW'88t Pea Ellingson 05126192 no 1.28 No bidI:I4n Interested, sale win not be awarded 
Johnson Salvage Rosboro ·08127192 no 3.80 No bidders Inter.sted, sal. will not be awarded 
Hilton Malheur 09126191 no 5.30 No bidders Interested sal. will not be 8Warded 



Table 1 - 4123196 - 2 
Table 1 - USDA Forest Service - Sales Reported in Federal Court 

As Related to Section 2001(k), P.L. 104-19, Litigation 

MMBF Remarks 
Category High Rel .. sed, NolA • Notice of Intent to Award Sent to High Bidder 

Sub-Category Bidder or Bid Previous Susp, or NSO • Northem Spotted 0v.1 
Forest and Sale Name Purchaser Date Award? Unawarded MM • Marbled Murrelet 

Tanyll BoIseCasc 09126191 no 0.59 Awarded· dati cutting will start is currently unknown 
TanhorM BoIseCaac 09124191 no 1.34 Awarded· data cutting will start is currently unknown 
RDSaivaga Dodga 10129192 no 3.30 Awarded· data cutting will start Is currently unknown 
Parte: HFR Boise Case 11/03192 no 0.70 Awarded 11/13195· cutting complete 
Forest Totals 26.27 

WInema NF 
John Hufl'rNln 0811<4191 no 1.80 Awarded 11/14195· data cutting will begin cu~ unknown 
John Lodgepole DAW 08122191 no 2.20 Awarded· data cutting will start Is currently unknown 
Voss BoIseCesc 09119191 no 7.10 Awarded 11/14195· cutting in progress 
WIlly BoiseCasc 09126191 no 4.<CO Awarded 11/14195· cutting completa 
Nelson CAW 01106192 no 7.40 No blddera Interested, sala will not be awarded 
Bill Huffman 09128192 no 5.80 Awarded 11/14195· cutting In progress 
Cinder Scott 09126192 no 5.30 Awarded 11/14195· cutting In progress 
Forest Totals 34.00 ( 

Umatilla NF -- • 
Eagle Rdge Houselog Rogge 09l30I91 no 0.17 Awarded· date cutting will starlis currently unknown 

-; 
0 

Subtotal Released Sale. 159.86 (42 Sale., 



Table 1 - USDA Forest Service - Sales Reported in Federal Court 
As Related to Section 2001(k), P.L. 104-19, Litigation 

MMBF Remarks 

Table 1 - 41231118 - 3 

Category High Released. NolA • Notice of Intent to Award Sent to High Bidder 
Sub-Category Bidder or Bid Previous Susp. or NSO • Northem Spotted Owl 

Forest and Sale Name Purchaser Date Award? Unawarded MM • Marbled Murreiet 

II. Bem!IDinD §alel S~!II~en~m!. !.!D!!I:i!!!![~~. 2[ femlinD 
Sales Not Rele .. ed Based on Section 2001 (kX2): 

Mt. 8i!U[l§D2SlYllmi!! HE 
Fish Story LB&R Log. t2l12189 yes 0.70 Marbled Murreiet 
Old Grade Summit 08114190 yes 2.20 Marbled Murretet 
Median Buyback LB&R Log. 09127/90 yes 5.81 Marbled Murreiet . 
Stalwart Miller Shing. 09/18190 yes 2.50 Marbled Murre/et 
Scraps Miller Shing. 09127190 yes 3.78 Marbled Murre/et 
Boyd Creek HumShing. 09125190 yes 0.78 Marbled Murrelet 
Clear Creek BuseTimb. 08121190 yes 2.97 
Forest Totals 18.73 

OIvmRic !!IE 
Camel Mayr Bros. 01/04190 yes 2.11 Marbled Murrelet 
Not Bad Hoh River 07/02190 1.60 Marbled Murrelet 

, 
yes 

Deodar Hoh River 09114190 yes 0.80 Marbled Murrelet 
You Who MCMC Res. 09/14190 yes 1.75 Marbled Murretet - l -
West Boundary MayrBros. 09120/90 yes 2.53 Marbled Murretet - -
Wynochee Res. MayrBros. 09124190 yes 2.20 Marbled Murrelet ""J. 

Stevens Mayr Bros. 09106190 yes 0.08 
Forest Totals 11.07 

SIl!kM!y!!IE 
Sugar Cube CLR Tlmb. 09117190 yes 1.30 Marbled Murrelet 
Wmrlver CLR Tlmb. 01106190 yes 0.69 Marbled Murrelet 
Spur Trigger CLR Tlmb. 05122190 yes 3.14 Marbled Murrelet 
Lobster CLR Tlmb. 09106190 yes 0.85 Marbled Murrelet 
Father Oak Scott 03128190 yes 2.36 Marbled Murrelet 
Taylor Ranch CLR Tlmb. 12127/89 yes 1.n Marbled Murretet 
Toastberry Scott 06106190 yes 1.78 Marbled Murrelet 
Forest Totals 11.89 

SluslawHE 
Mr. Rogers Seneca Saw 09128190 no 10.00 Marbled Murretet & Northem Spotted Owl 
Prong Lone Rock 08127190 no 4.80- Marbled Murrelet 
Foland Ri(ge Hampton 09125190 yes 0.89 Marbled Murrelet 
Gordy Bluff Hampton 05l29I9O yes 2.69 Marbled Murrelet 
North Ball Hampton 04111/89 yes 1.04 Marbled Murrelet 
Square Clare Wilamatte 05129/90 yes 1.38 Marbled Murretet 
Berry Bushel Scott 07/06190 yes 1.42 Marbled Murrelet 
Condon Carr. WiJamatte 09111190 yes 3.79 Marbled Murrelet 
Flvemile Flume Scott 09127190 yes 7.08 Marbled Murrelet 
Franklin Ridge WiJamatte 09111190 yes 6.64 Marbled Murre/et 
Indian Hook Scott 09111190 yes 15.14 Marbled Murrelet 
Lower BaJley Lone Rock 09/27/90 yes 0.91 Marbled Murrelet 
Marla Skyline Scott 09120/90 yes B.OO Marbled Murrelet 
Skywalker Scott 09I04I9O yes 5.16 Marbled Murrelet 
South Paxton Wilamatte 09/20/90 yes 9.07 Marbled Murrelet 
Sugar Maple Wilamatte 03I08I9O yes 1.54 Marbled Murrelet 
Sulphur Scott 06107190 yes 5.50 Marbled Murrelet 
Uncle Condon Willamatte 09111190 yes 8.48 Marbled Murrelet 
Upper McLeod Seneca Saw 09111190 yes 2.38 Marbled Murrelet 
Benner Bunch Bugaboo 12119/89 yes 5.79 Marbled Murrelet 
Grass Hula Bugaboo 07131190 yes 8.55 Marbled Murrelet 
Green Apple BoiseCasc 07124190 yes Soa7 Marbled MUrreIet 
Grew! Hom WiIIamet1e 08121190 yes 2.51 Marbled Murrelet 
Randall Salado BoiseCasc 09128/90 yes 1.39 Marbled Murrelet 
Ryan Wapiti FreresLumb 03120/90 yes ·6.40 Marbled Murrelet 
Beamer 712 Scott 06126190 yes 8.87 Marbled Murrelet 
Canal 608 Hampton 04I03I9O yes 6.24 Marbled Murrelet 
Fonnader 103 Scott 08114190 yes 8.17 Marbled Murrelet 
Formader717 Scott 06128/90 yes 2.35 Marbled MurreJet 
Upperten 002 Boise Case 05/03190 yes 1 ..... 1 Marbled MurreJet 
Wapiti 305 Scott ' 09I20I9O yes 2.29 Marbled Mumlet 
WMeIock403 Hampton 06119190 .YH 5.7" Marbled Mumlet 

. FChSt Totals .. 179.29 
; 



Table 1 - 41231911 _. 

Table 1 - USDA Forest Service - Sales Reported in Federal Court 
As Related to Section 2001 (k), P.L.104-19, Litigation 

MMBF Remarks 
Category High Rele.sed, NolA • Notice of Intent to Award Sent to High Bidder 

Sub~ategory Bidder or Bid Previous Susp, or NSO • Northem Spotted Owl 
Forest and Sale Name Purchaser Date Award? Unawarded MM • Marbled Murrelet 

Willamette NE 
AnchtNy ThomasCk 09128/90 res 1.30 Marbled Murrelet - partially released - no operations yet 

Umpqua NF 
AbesWren DR Johnson 12127/89 yes 6.20 Northem Spotted OM - Partially Released 

INegotlations regarding replacement timber for releasecl units are 
ei!!:tIi1 §!!Ies ~!!! §!.!bl~ 12 Btlei!l!; Iongolng with DR Johnson 
Siskiyou NF - Elk Fork Timber Sale I' unit SuspenoeCI fOr MarbieCI Murrelet 
Siskiyou NF - Boulder Krab Timber Sale 1.05 1 unit suspended for Marbled Murrelet 
Willamette NE - Red 90 Timber Sale 1.04 1 unit suspended for Northem Spotted Owl 

Subtotal Section Sales Not Released.lJ_er 2001J1<l 230.&6 1(55 Sales) 

Sale. Enjoined or Delayed by Pre-Exlstlng Court Cases: 
Umpqua NF 

( 

Cowboy Scott 04118190 no 9.40 Enjoined (SAS v. Thomas-Dwyer's Court) . 
Nita - Scott 08l29I9O no 9.30 Enjoined (SAS v. 'fbomas-Dwyer's Co"rt) 
South Nita Scott 08129190 no 6.30 Enjoined (SAS v. Thomas-Dwyer's Court) 
Forest Totals 25.00 -.;. 

Siskiyou NF 
Garden Medford 09112190 no .4.59 Enjoined (SAS v. Thomas-Dwyer's Court) 

Colville NE 
Gatorson Vaagan Bro 03/25191 yes 11.86 sale suspended 05120/93 - court injunction 

Wenatchee NF 
Tip Longview 03/08194 yes 0.75 sale enjoined 03103195 - court injunction 
Tiptop st. Joe Lum 11/15193 yes 2.20 sale enjoined 03103195 - court Injunction 
Forest Totals . 2.95 

Subtotal Remaining Sale. Suspended, Unawarded or Pending 27 •• 16 (62 Sales) 

Total All Sales Subject to Section 2001{k' -'34.82 1(104 Sales' 
f" 

Sales Not Subject to Section 2001 (k) (sale. no longer exist): 
Umatilla NF 
Bald BoIseCasc 09l30I91 no 2.90 Bids rejected 12111/91 
Stagecoach BoiseCasc 09129/91 no 0.20 Bids rejected 12111/91 
Forest Totals 3.10 

W!I!mi!-WbHm!!D ~E 
Bugout Salvage Dodge 10129192 no 5.40 Bids rejected 02123/95 
Tower Salvage BoIse Casc 08lO4I92 no 1.01 Bids rejected 02123/95 
Forest Totals 6 ... 1 

Total Sales That No Lonaer Exist 9.51 (4 Sales) 



I 
I 

Pa~clol~ I 

Forest Service. Region 6 I 
11· ..... ·10 I 
Priority for Replacement Volume 2001(k) Sales; as of ApTi118. 1996 
A. T&E Sales (Marbled Murrelet and Spotted:Ow1) with Units Suspended 

I Meets 
Court's Priority 

Original RemaIning Nasting for 
~!I ~amll IEsH:uI IlklDIb ~ ~ ~ ~ Hiah·Bldder Sal" Status Replace. 

IABES Y.'RE N UMp lVZ7189 6580 CoR Johnson Company AWarded.Sonlracl 5u~nded., Spelled Owls 
Unil32 17 689 Y H 

!~EAMER 712 SIU 06.126190 8900 Scoll Timber Awarded. Conlrael Suspended. Marbled Murrelel 
UI\il1 46 410B N H 
Uni12 SO 4493 N h 

BENNER BUNCH SIU 12119189 10300 Bu~ .. bOo TtmEier AwardlXS. Contract SUlOllendea. Marbkld Murrelel 
Unit 03 .~J I ~30 Y H 
Ullil G4 39 : 182~ N H 
Un,tL5 17 01376 N H 

BERRY SUSHEl -SIU 107/08190 5500 ! 15\;011 TImber AWBrdad. Contnlcl5uapended Marbled Murrele! 
Unil1 15 i 370 Y H 
Un1l2 25 I 39!j N Ii 

BOU~~KRAB SIS ()9127IS0 60IQ I Scott J'lmtle r IAwarda~ 1113195; Unit 1 In Marbled Murrelel occupied .land. 
Unit 1 32 ! 1050 N all aClivity on unil suspended 011 12/6/95. Plan of operallons H 

Unfts AlA.B,&C 39 o 16SD N received lor Unit 4. noc suspeooell. K 

I BOYO CREEK MBS ~~. 3760 Hum S~lnDle Awarced: Contrad Suspended, Martlled Murrelel 
~nit2 B i 384 N H 
Unit J S 265 N H 
Unit 4 2 ~ N H 

CAMEL. OLY 01/04/110 6050 M 8vr 6rotllers IAwarded; Conl,ac! Suspended Marbled MIJrrel&t 
Unit 1 11 676 N H 
Unit 4 ;)6 1660 N H 

CANAL 80S SIU .04roJl!lO 9400 HamptonTree Farms Awarded' Conlract~lI.pe~~arllled Murrelel 
Unit 1 47 .3006 N H 
Umt2 25 3817 N H 

CLEARCRCEK MaS 006121/90 3435 BU6e TImber Awarded; CtI",racl Suspended. Marbled Murrclel 
Unit 1 29 : 2970 y H 

CONDoN CARR. ISIU 09111/90 S800 W1ILamette Indultrrll5 IAwarded, Conlrad SU5J)8nded Marbled Murrelat 
Unit 1 47 3827 N H 

I , 
IDEODAR ~LY 99QQ I Hoh River lumber Awardell. Contnct Suspended. Marbled Murrelet 

T-15!5 23 I BOO Y H 
1 

ELK FORK SIS 09/27190 278() I ClR Timber Awarded 11/3195. Unlt4 Martled Murrclel occup,." lind i\lspended 
Unll<4 35 I 1320 Y H 

I 
FATHER OAK :818 03t21l190 5730 I Scott Timber Awarded. Contr~ct Suspended. Marbled Murvelel 

Unit 1 oCI9 I 570 V H 
Unll' - 33 i l~O N H 
Unit 5 41 I 1000 Y Ii 

FISH STORY MBS 12112.189 6700 i LB&R Logglnq Awarded; ConlracI5ulpende~. M,ubled MUIII,lel 
Unil1 I! 700 y H 

' .. 



Forest Service, Region 8 

Priority for Replacement Volume 2001(k) Sales; as of April 18, 1996 
A. T&E Sales (Marbled Murrelet and Spotted Owl) with Units Suspended 

Meets 
,. Cl)urt'& PrLority 

Ori91nlll Remaining Nestlns for 
Sailt l'iame Emu! Bid [jills ~1Hrul A~ 'iPiYmt l' ~ Hiah-BiddQi SoMe Statu5 ""pIli" •. 

FIVEMILE fLUME SIU 011/27190 7600 Scolt Tlmbe r Awatded: ContraCI 5us"ell~CI-, Martlled Murre!et 
.Unl12 57 2830 N H 
Unl13 54 2514 N H 
Unit 04 31 1nS y H· 

IFOLAND RIDGE §ilL ~~ !400 Hamplon Tree Farm:> Awarned; C<mlrad Suspended Marbled Murrelel 
Unit 3 24 '549 y H 

FORMADER 103 SIU OSl1419<t ~~ClO Sco!! Timber Awarded' Contrad Suspended. Marbled Murrelet 
Unit 1 39 2664 Y H 
Unit 2 28 J407 N H 
Unit 4 28 IGe7 N H 
Unit 5 23 2016 N H· 

FORMAOER 717 SIU 061'28190 24DO Scott Tlmb.r Awarded: ContraCl suapencse!l. Martl.CI Murrelet 
Un1l1 33 2367 N H 

FRANKLIN RDGE SlU 09111180 8000 ,VYillBmette InCluatntl IAwarded; Contract Suspended MarbJad Murrelet 
Unit 1 52 2.G42 N H 
Un" J 33 2605 .N H 
Unll4 32 1870 N l! 

GO~OYBLl..IFF SIU DSa9J9D 7590 Hampton Tree Farms I\Wllrd8d: Contract SUllpended, Mart/led Murrelct 
Unit 3 3~ 2604 Y H 

IGRASS HULA ,SIU 07J31J90 8700 BLI!}aboo Timber AWlmled' Contrilcl SUIiPandlld Marbled Murrelet 
Unit 1 3a 3150 N H 
Unit 2 211 2048 N H 
Unit 3 30 1486 N H 
Unit 4 11 402 N H 
Unit 5 23 1339 N H 

GREEN APPLE 151U 107'/24190 10100 BOISe Cascade Awarded' Conlrad SU5pended Marbled Murrelet 
Unit 1 .~ 3150 N H 
Unlll 33 2539 N H 
,lInlt~ ~5 242\ y _H 
Unlt~ 20 1680 N H 

GREENHORN SJU 08121100 5a,ClO WiUamelte Industric=> I\warded' Contract SlISpended Marbled Murrelel 
Unit 1 36 J840 N H 
Unl .. 4 434 -y H 

INQl.AN H99K SIU 0911 t190 15200 , Scott Timber Awarded; Contract Susjlended, MlrtlleCS Murreiet 
Unit 1 46 3279 N H 
Unit 2 51 3944 N ~ H 
Un~ 3 45 3249 N H 
Unil4 18 2009 y H 
UnitS 31 2436 y H 

LOBSTER SIS ODl()8J90 8560 CLR TImber Awarded' ConlracC SU'llenCled Marbled lIIurreJet 
Unl19 23 1000 '( H 

ILOWl::K aAllt:y ISIU Oi/27J90 3200 Lone Rock Timber Awarded; Contrae.' Suspended. MoIrbled l/Iurrele! 
Unit 4 1Il Blil Y H 

.. _---._-- ._._- '-.--.. '- --_. ----. -----



P,aoe 3 01 5 

Forest Senllee, Region 6 
,u.,.a I 
Prlorjty for Replacement Volume 2D01(k) SBle~; as of April 18. 1996 
A. T&E Sales (Marbled Murre1eland Spotted <i>wl) with Units Suspended 

_.' 
~'" ~.r~-· 

" Meets 
Court's Prlortty 

Original Remillning Nesting for 

Sa~aTTo;; tiiWl IlliIOaw ~ A~~ ~ ~rttlI.!a uiah-Bltldtr Sate 51atu5 Replace. 

MARIA SKYLINE sm 09f20190 12700 Secll Timber Awarded: Contract Suspended Marbled MUrlitlet 
Unil3 54 3524 N H 
Unil4 ~ 1214 N H 
Unll.S 52 40i4 ~- H 

MEDIAN BUYBACK IM~S 09127/90 7t90 LBaR LeQQlng Awarded' COfltract S\lspen<le-d,~rbled Murrelltt 
Unit! 1S 6B4 N H 
Unit 2 31 -1364 N H 
Unl13 30 1320 Y H 
Unll4 :15 1330 N H 
Unit 5 2S 1110 Y H 

INlBBQ~ERS ISI~ D9J21l190 \0000 Seneca SawmillS Not Awarded: Marbled MUllele! 
Unil1 41 244<4 N H 
Unl12 50 2981 N H 
UniJ3 38 2012 N H 
Unit .. 49 ~5(HI N H 

NORlli BALL SIU 04JllIB9 6700 I Hamplon Tree Farms Awarded' CDnlrad Su~end&d Marbled I\Iltrelat 
Unite 1.4 15'61 N H 
Urlit D 7 '305 :!. H 

NOTBAO OlY 07102190 7290 Hch River lumber Awarded. Contrilel Su~ended. Marbled M~relet 
50-110 12 BOO Y H 

SO-l1 t '1 ~OO Y H 

IOLDGRAOE MBS 08/14~() 9900 Summit Timber Awarded' Contract Suspilnded, Marbled Murrelet 
~nit9 7 317 N H 

Unit 11 14 '951 N H " ---- - ..... _.- - .-_.-.------_._--
~' Unit 12 10 ,220 N 

UIlil13 9 1167 N H 
Unll 14 11 :401 N H 

PRONG SIU 08127190 4800 lone Reck Timber Aw,rded: Canlla,t Suspended. M~rbr.d Murra,el 
unit 1 58 4630 N ~ 

lAANOAl.L -SALADO !SIU 091211/90 6500 flolaa CSSCllde Awardtid' Conlract SU6pended, MartJled Murrelal 
Unit 2 32 1387 N H 

RYAN WAPITI SIU ! D3I2Q1~D 1070D Frerea Lumber Award~ Contract Su~nded Marbled Murre/ct 
Unitl 51 3503 N H 
Unil2 27 2782 N H 

MBS 09127190 7550 Miller Sl\lngle IAwarded; <;onllad Sulpended, M.IIrb~ Murrelet 
UnO 9 672 Y H 
Unl2 28 1237 N H 
unil4 10 ,480 Y H 
unitS Hi 410 N H 
Uni1,~ 18 S63 Y H 

0' 



Forest Sarvice, Region 8 
.~-. 

PrIority for Replacement Volume 2001(k) Salas; as of April 181 1998 
A. T&E SaJes {Marbled Murrelat and Spotted Owl) with Units Suspended 

Meats 
,. Caurfs Priority 

Originllli R~mllnln9, Nesting ror 

SaIl ~"m" ~ BldD!lt~ ~ 4~ ~- l' ~!l~n..l HIQh-Bk!d.8' ~ill! SIal!.!!! RepJac., 

ISKYWA 1t"1=~ ISIU O9ID4190 TIOD Scoll.Timber IAwarded; Contract §1J'.J)enllad. Marbled Murrelel 
Unll3 13 774 N H 
UAii ~ 25 813 N H 
Unit 6 46 3443 y }t 

SOUTH PAXTON SIU ~120/90 9200 Willilmet1e Industries IAwarded; ContractSuspilnded, Marbled Murrelat 

Unit 1 58 3807 N H 

Unit 2 37 23S3 N )i 
Unil3 38 1618 N II 
UnitS 2 118 N 'H 
UnH 15 744 N H 

UnU 1 63 l H 
SPUR TRIGGER SIS ()512219D 5420 c:;,LR _11mber IAwarc:l~; Conjrllcl SUIPenllell,lIIISrtllell Mlrrrelet 

Unit) 27 no v H 
Unl104 38 1085 V H 

UnitS 34 202 Y .H 

SQUA~E ClARE SIU :O~f!IO 10700 WillamBlle Indusllies Awarded: Conlrael Susl)ended, Marbled Mu"elet 
UI!~ 3 34 1178 N H 

STALWART MBS 09116/90 2600 Miller Shln\i18 Awarded;';onlract SUS~~, M1rtlled M\I.~lct 
UIlil3 7 835 Y Ii 
Unit .. 1 785 N Ii 
UnitS, Ii 845 N J1 

STEv~NS IOLY 09{C61S0 5600 Mayr Brotherl Awarded' Contract SuaDtlOded Marbled Murre~t 
Unit 3 16 630 N H 
UnH 4 &0 H H 

SUGARCuaE SIS 09r'11IiO 4830 CLRTlmber Awarded' Contract SlJsDenUed. Marbled MUlreh,t 
nI'3 30 1304 N H 
ru\7 12 130 Y H 

:SUGARMAPL I:)IU D3I08fW 6400 !WiI!a melle 100 u s!rles Awarded' Contral;! SU&Dended, Marbled Mtllflliel 
tnit 4 36 1459 y H 

SUlPHUR stu 06107190 6400 Scoll TimbBr AWlirdod; ConlrClcl SUSPtl~. Ma~ed MlJrrele! 
Unit 3 36 1536 N H 
Unll4 40 l765 y Ii 

TAVLOR RANCH SIS 12127/89 .!!i~0 CLRTlmDer A'Muded; Con/rad Suspsnded Marbled Murrele' 
Unit 1 42 1nO y H 

TOASl"BERRY SIS OalOMO 4010 . Scott Timbsr Awarded: CQl\liac1 SUllIlinded, Mllrbled MurfBlel 
Uilit 1 1<4 820 N Ii 
Unil7 26 9SO N .... - H 

UNCLE CONDON SIU 09/11/90 12600 Willi motte Industries Aw.rd~; Contrllcl Suspended, Marblo<t MUIleiat 
Unit 1 33 ·2259 -N H 
Unit 2 30 1427 N H 
Unil3 49 3831 N H 
Unit. 14 916 N Ii 

IUPPI:H is!U D8IIIIIIO 5100 I seneca Sawmilla Awarded' Conlrllc! SU$pended, Marbled Mur,.let 
Un~ 1 40 2362 N 11 



Forest S&rvlce, Region I ...... 
Priority for Replacement Volume 2001(k) Sale,; as of April 18, 1996 
A. T&E Sales (Marbled Murrelet and Spotted 0wl) with Units Suspended 

I 
I Meets 
I Court's I 

0"9In8' RemainIng Naltlng 
Sale Name :Ezut BJrj oatlJ ~ Am..J.- \f.ojUrM C!!!9riA HIgJl~ 

I 

UPPERTEN 002 'SIU 051031'90 14485 BOise Cascade 
Unit I_ SO J089 N 
Uflil2 56 3290 N_ 
Unit 3 53. 3913 N 
Unit 4 4~ 3578 N 

[WAPITI 305 SIU 09120100 2300 Soott Timber 
Unil3 23 119a N 
UnilS 26 1060 N 

WEST BOUNDARY OLY 09120190 43DO Mayr Brolhens 
Unit:! 2 47 N 
Unit 4 27 1230 Y 

Unil4A e 160 

* Unit6A·O ~ 1000 
WHEELOCK ~O3 .SIU OSII91t10 6013 Hampton Tre. farms 

Unil1 32 1290 N 
Unil2 29 1242 N 
Unit 3 25 2025 N 
Unit 4 27 7~7 N 

WlNRIVER SIS 1911OB190 1140 CLRTlIl\ber 
Unil12 24 ,239 N 
Unif13 29 , 664 N 
Unit \-4 33 7904 y 

!~NOCHEe RES. ~- IQ9/24190 16980 Mayr Brothers 
A.240 15 11230 Y 

A.240A 4 1 74 N 
A·261 24 550 N 
A·293 11 . 300 N 
/0.·346 3 ! 50 N 

rrOU IM'1.Q IQLY 09/l4/li10 ~4()(J MCMC RB60lJrl:C8 
SQ..115 13 1750 '! 

J794 210287 

u't\~i" 'II 
.~_ I . 

PriGrity 
for 

SIIIt StaW& Rephu:e. 

AVI~rd.d· Conlrad Suspended. Marbled Murrelel 
H 
H 
H 
H 

AVlBrdecl; CCintracl Susl)en:lad, Marbled Murre let 
H 
H 

Awarded; Contract Suspended. Marbled Murrelet 
H 
H 
H 
!i 

Awarded; COll!flct Suspencied t.n.rbled Murrelsl 

H 
H 
H 
H 

Awarded; Contract Suspended, Mal1l1ed Murrelcl 
H 
H 
H 

Awarded- ConlraCl SuependQd. Marbled Murrelel 
H 
H 
t1 
H_ 
ti 

Av/illded: SUIJl8-"ded. SPQlted Owl." ~;rbilld J,\urrelill 
ti 
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FOre$t Service, Region 6 .. ""'-
Priority for Replacement Volume 2D01(k) Sates; as of April 18, 1996 

.. . r n.:t:~·--
~;.~ t.·. '.- . Ii , .. ~, . 
f; .1 r 

B. Umpqua/Siskiyou Sales with proposed T&E Fish and Aquatic Issues. 

.. 
Original Rllmai.ning 

Sala Nama c~ at~ De!!I VQb.rm: Ama ~ HiQt.·Bldd"r SI!I~ Staty!! 

COW60Y UMP G4/1B1GO 9400 9400 Scott TImber INo, Awardad. SAS v. THOMAS. 89-1BQ~ 
, 

FIRST UMP 0911!WO 5100 Scottnmb_er Awarded 3/8196. $AS vs Thomas B9·16OWD: Substitute I/olumc: being pfOllided 

GAROEN SIS 09112190 4590 469[) Med(onJ Corporation Not A ..... arded, &AS ... s. Thomas 89·16DV'JO 
IGAG~ UMP 0911219D \6500 " Scott Timber Releaslld 9/29/95; Sille '4'Cl5 modified to cIlange some Utlils from InItlor 

Unit 5 14 366 to sky&na loggIng. marll additionallllilVQ tren, provide wicMir Qullers 
Unit 7 31 816 along streams. 

Unit 10 9 270 
Unit 17 17 ~t 
UnU23 9 298 
Unil24 1 27 
Unil26 25 117 
Unit 27 46 151 

Unit 29 28 180 

IHONEYTREf UMP 08108n1C !J300 350 Scott TImber Released 9129195; Sale waa modiflad 10 pRlvide wider buffers along sfreirns 
Unl11 2 72 In Unila 1 7. e, 9 
UnitS 9 378 

IJAC~ UMP OSlDl190 9030 C&OllJmber IReleased 9129196; Portion 01 Unl11 and.1I of Units 9, 11, 12 deleled. Siteam 
Unit 14 14 !5I:lS bulfers added orwidaned in Units 7.11.15.16,21.22. Trador lagging unlls 
Unil 1 ~ 15 58/1 t:hangcd to skytln.IOIHIing. 
Unl118 ~ 142 
Unit 2' _4 162 

.-
LAST UMP 09I12IBQ SlOQ Scott Tlm~er Awarded 3/8196, SAS 115. Thomu a9-160WD; Sub'tllule volume beinurOllided 

NITA UMP 0812919D 9300 9300 Scott TlITlber Not Awarded. SAS VI. Thorn as a9.1SDWD 

REDLICK UMP 08lD\180 6600 SupeCior Lumber ReleuaO 9/29195; Portion' Of units 8 and 9 were cleleled. Wider ~trelm 
Unlfl 101 762 buffets Implemenled. 

SOtITti t-j1T A. UMP C8129J9D 6300 6300 SoollTim~r ~otAwil_rdJlcl. SA.S VI. Thomas 69·160w0 

ZANIT~ UMP 03"4190 11000 LOnl~ RIX:k Released 9/29/95; Deleted Units 1 Bnd 2. Acldedwidsr &tre4Jm bul1ers. AI 
unit 3 17 428 skyline 'olHllng, 
Unl5 5 127 
Uni8 10 429 

Unll HI 40 176 

Priority 
for 

Replace. 

H. 

Oo_ne 

H 
L 

t 

L 

Done 

H 

L 

H 

L 



Page 1011 

Forest Service, Region 6 , ...... I 

Priority for Replacement Volume 2001(k) Sale~; as of April 18. 1996 
C. PACFISH. INFISH and Eastside Screens ! 

J 
Priori!:)! 

OrigInal Remaining for 
Sale Name r~t ~,,~ ~m...t Hlah-Biddltr Sale Status R~att. 

I I 
ALLEN 'i'l{AW 10106192 3800 I 3400 Ro&boro Lumber Awarded 3111196. Will seell coni/act modification of 5 una 10 meet Pacflsll 11 

I GlJidelines • can do withIn Sale Are'. 
BALD UMA 09J31l191 2900 I NIA BOISe Cascade Not Awarded; Sale no longer ex~1s On ground N/A 

IBANTYSLV WAW Oa/04J92 610 I 610 Iidaho Timber Awardea 3/14196, Need to !lO oulsid. Sale Areelo provide reDlacemenl H· 
volume \D meet PacFlSh Guidelines. 

Bill WIN 09/28192 sao,! I 3000 Huffma nMJrignt Awarded 11/14195 L 
BWEFORD FRE DDJ2S191 6500 6500 Boise C.,ca.de AW.ldad 11130195; did nat meet Easlside &creen~. M 
BUGOUTSI.V WAW 10129(92 6400 NJA Dodge Legging 1'101 Awarded; Sale no longer eKists on groul,d WA' 

,I..ANTREL SPRINGS WAW 1~ro~192 610 NlA Kinzua Net Awarded: no -respo"lib/e llidde('lIIanled sale NlA 
CINDER WIN 09128192 5300 4400 ScOtt Timber Awa rc:illd 1 1/1 4195 L 

EAGLE AlOGf HOUSELOG UMA 09130191 170 170 TuckDr lagging Awarded 3113196: Bw,itlrlg opclabng plan, di..,d not mHI Easlsida saeens. L 

FORKS I""AL 04128193 5000 NlA ,SnDw Mountsln Pine Not AWoilfded, no 'nl5Ipansibill bidder" wanted aalll NlA 

,GATORSON !COL 0312~191 13100 111180 Vaaasn Brothers A.warded 5/6193. 5U''p_ended 5120/93. SMITH v. USI'~. 93-D176-JLu (t::.u,Wa). ..L-

HILTON r!1.AW l09I:l11J.il 5300 , NlA i Malheur Lumber INct AWilrded; no 'responllble bidder" wanted lIallt ' ~A 

HORN SALVAG~ WAW 1111719Z 1)40 t340 BOISI Cascade Award8d 3J131B6; Wlillask GaltraCit mgditica~on IQ mec1 P,.cr:i:;h Guidelines· 1:1. 
ca~ do within SAte Aree, 

JOHN WIN 08114191 1800 ; lI~oa Hu mQnI\M'lghl Aw~rdlld 11/14i'!t5 l 
JOHN LODGEPOLE WIN 08122191 22QO 22QO We81llm Timber IAwarded 3/121116 ,.l 
I(\~I 16Lv ,WA.W 011127192 :lOOO !N/A RosbOlc Lumbar I Not Awa,.rded; no "responsible bk1lier wBntOlJ BSIIt NlA' 

LOCUST I~AL 10411.01193 1000 1000 Smcrski Logging A ..... arded 11/22195; did not meat Easlside screens. L 

"ELSON WIN 01/061B2 7400 NlA CAW il'!ol Award&!!' no "reli!)orn;ibkl bidd~ wanted sale NlA 
NlCttOL.SON SLY I OKA 02129193 890 : o Vaa!lsn BrothelS Awarded IIJ3ISJ5: cutting complflled. !!,.A 

OFF BROADWAY OCH 03129/93 12300 I I<lnzea Award pendlng-latlara ."nC to other bidders concerning their Inlerest I~ • ~Ie: 
did not meel Eutside screens 

PARKHFR IWAW 11/03192 700 o BoIse calc:ade IAwardedJI/13/lj~: CUllin" compleled, NlA 
PRONG SALVAGE I'llJAW 111115192 3800 I'{IA Rogge INot AWarded: no lesponalble bldd.,.. wanl.d sa~ Nt,A 

I 

RO§ALVAGE IWAW 10/29192 3300 I J300 Dedg_ LeggIng IAwarClea 11114195; Seeking (;ontrllc4 modilic.a(iDn tD mite! PacFlsh Guidetines· , 'H 
can <10 wllllin Sale Ar ••• 

STAGECOACH UMA 091291111 200 I NfA Bols8 Cncade Not Awarded; Sale no Iangerexists on ground NlA 
~p~ WAW OS126192 128D N/A Elingson L.umber Not Awerded: no "responsible bidder" wanted sale NlA, 

TANHORSE WAW D~~!!!. 1340 1340 Boi$u Cascade AWl rded 11 1151115. Seeking contract modification (PacFish) • can do wilhk1 8 ale H 
TANVA WAW 09/26191 58S 585 BCII68 CBI tadl IAwarded 11115/95; Seekmg contract modlllcatloll (PacFlsh). can dowilhWi Sale K 
[TIP WEN 03108/114 75' i T~1 Longview Fiber Awarded 919194: Enjall\ad' 313195, LEAF elill II FERRARO 94-1026 (W.O. VolA) L 
1I1"'1ur- IWEN 11I151'1l3 2200 2200 1St Joe Lumb81 A.wal!l~d 2/1a194; Enjoined 3/3/95 LEAf al :alII. FERRARO 9401025 (W.O. WA l 
1~t(§L.V WAW 081041112 1010 NfA I ~I$G Casu_de Not AWarded; Sale no longer axlsts on grDund NlA 

[WJ!.!-Y WIN 09126191 4.o1Da 0 BClsa cpr.cade Awarded 11114/gS; Gulling compleled "'lA, 

IY~8 WIN 09/19191 7100 2300 SOlse CIIl;cada Awarded 11/14195 L 



, . 

• Forest ServiGlI, Rel)IOn 6 
, .... p' •• 

Priority for Replacement Volume 2001(k) Sates; as of April 18, 1996 
D. Other Sales 

M8D\$ 

Court'li 
Origln;al Remaining Nesting 

.a.a~..tiAm EQ!iil Bid Oats V..9JUIl!t Ama ' VJW.una ~a HIiIl:!=BI!latl[ . :io 

WIL D9I2a~O ~OO ThomliJli Creek 

Qn~ 23 900 t~ 

A~SWREN LJMP 'Z127/B9 6~1!(I OR. John$on Company 
_unit~~ 2& - 6S7 ~-
~II~ 17 270 N -. 
Unl131 25 933 N 
Unit 3l 29 .1428 N 

BOULDER KRAB ISIS 09J27190 6070 Sc.ott TImber 
Unit4A 4 0 N 
Unit 49 14 720 N 
Unit4C 2~ 960 N 

ICARAeo CAf-- 61.Y·- ,OS/16190 3700 j) N Mesa ResQuroes 

ENOLA MTH 0~107/9D 4800 430D rt Hanel Lumber 

HEAD ROR 109118190 3960 0 N BoisB Cascade 

IHIACKTHIN 51U 12130193 lSDO N1A N Iiamplcn Trea farms 
HOlDAWAY 2 GIP Om4/69 17DD N !Kyle Peters 
HQ8SEBYARS WI~ oar31J90 5700 6700 N Frere! Lumber 

REDBO IIII/IL 09J28190 73DO 7300 N Freres Lumber 
RO~~Y OLY 07f181!lO 29QO 2fJOa N ~useTlmber 

PrioritY 
for 

~ilil ~r.a1l.lS Rep'~ce. 

Awarded: Contrlcl modil\ed. UnIt:i deletsd Irld repllud willi limber L 
within SaID Area. 
Awarded; Unit 32 5uspend~d. spotted OWls' screened 

L·M· 

Awarded 111l1a!: Unl11 In Marbled Murralel oa:upied slanl!. aU aclillity on unil 
sU5pended on 12/5/95. Pl8n 01 operation received 10 cut U~il4 Operating H 
SdleduFQ to begin OlIeralions by May 1996. H 

Ii 

Awarded 11121195' Contract modified for riparian. burrel'$ and some units deleted. NIA--

.. 
Awarcled 9/8/95: CA.J!1Ing started. L 

Awarded 918195: Contrac( modHied to add 5treBm buffers and~me lJnils deleted; NIA 
cutting com..2leled. 
Nol Aw .. rded: no "responsIble bldclea" wanted sala NtA 
Award pendlng-Latters 511nt tc olllcr b/lClder.l concernlng their Interesl in sele 
Awarded 12119195; awaitirg Plan Df Opefstlon l. 

Awarded 1211~S: Contract modified and' unU fI!!)laced; currently aJUing. l 
Awarded 1113OJ95: COl'llract morJiflerJ tor buffera: ClJlting compleied. NlA 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

03-May-1996 04:52pm 

TO: (See Below) 

FROM: Kathleen A. McGinty 
Council on Environmental Quality 

SUBJECT: vp mtg with glickman 

just wanted to report that it went very well. the vp layed out as 
clearly as can be that it is time for the secy to take over 
management of the forest service -- on a daily basis -- to be 
excrutiatingly engaged until this is on a better track. 

i think dan appreciates the depth of the problems with the forest 
service better than he did. i think he still does not relish the 
idea and that we will have to continue to monitor closely, 
however. but, he could not have helped to have gotten the vp's 
message. (by the way, he still had not heard anything about the 
infamous 1.6 billion letter .... ) 

it also helped that leon came in for other reasons towards the end 
of the meeting and, while leaving, caught dan's eye and said: 
"you've got to get on top of this, my friend". 

i have just shipped to most of you the long awaited alternative 
timber strategy memo that greg frazier handed me after the mtg. i susp 
and get comments back to greg frazier. thx. 

Distribution: 

TO: Martha Foley 
TO: T J Glauthier 
TO: Jennifer M. O'Connor 
TO: Ron Klain 
TO: Shelley N. Fidler 
TO: Dinah Bear 
TO: Elena Kagan 
TO: Barbara C. Chow 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

04-May-1996 07:58am 

TO: (See Below) 

FROM: T J Glauthier 
Office of Mgmt and Budget, NRES 

SUBJECT: RE: vp mtg with glickman 

Glad to hear that the meeting went well--we all hope that 
the message got thru and that things will improve. 

I'm surprised that he hadn't heard about the letter. 
Must be just the fact that he was out of town and none of us 
talked to him directly, but I am surprised that Greg didn't alert 
him to it as the most recent infraction that was sure to come up. 

You've cleared up the mystery on the timber package that 
was delivered late yesterday afternoon. It was dropped off with 
no indication of where it came from, except that it obviously 
must have been prepared by USDA. We'll go over it Monday. 

Distribution: 

TO: Kathleen A. McGinty 

CC: Martha Foley 
CC: Jennifer M. O'Connor 
CC: Ron Klain 
CC: Shelley N. Fidler 
CC: Dinah Bear 
CC: Elena Kagan 
CC: Barbara C. Chow 



. { .. 

. E X E CUT I V E OFFICE o F THE PRE SID E N T 

04-May-1996 12:02pm 

TO: (See Below) 

FROM: T J Glauthier 
Office of Mgmt and Budget, NRES 

SUBJECT: USDA Reponse to Craig 

Here are my comments on the draft response to Larry 
Craig--for the letter to follow the retraction. 

First, I definitely think the final letter to Craig 
should come from Jack Ward Thomas. If his personal leave is 
contlnuing and he really is not available, then let's talk. 

Second, I find the draft extremely defensive. It 
explains in too much detail that the original letter wasn't 
vetted properly, that some of the information that 
ongoing litigation prevents us from providing 
and that we're still working on the analysis. 
new second paragraph to the Ie t state 
briefly ut lrmly. Then follow with a c 
provlde more informatlon were we feel we need 
fu y. 

Also, -to the extent that the claims are a matter of 
public record, shouldn't we include some response to his Question 
about the additional damages being sought by purchasers? 

Regarding the substance of his first question, "tot.al 
funding required to com;ensate timber sale contract holders", 
would it be correct to say that we hope to be able to provide 
replacement timber to these parties and therefore do not have any 
estimate of fundlng requirements at this time? 

As to the substance of the text of the present draft 
letter, to the extent we still incorporate it, I will look to 
what Dinah, DOJ, and the other lawyers tell us since that makes 
numerous references to ongoing litigation and relies upon that as 
the main reason we are not providing more information. 

In the next to last paragraph, the letter refers to the 
GAO analysTs in a manner that implies that it will be the 
suostantive response to Craig's question. We shouldn't leave our 
response ln the hands of" an arm of the Congress--at most we could 



.\ 

indicate that the GAO information will be helpful to him. 

Distribution: 

TO: Mark A. Weatherly 

cc: Ruth D. Saunders 
cc: Christine L. Nolin 
CC: Dinah Bear 
cc: Kathleen A. McGinty 
cc: Martha Foley 
cc: Elena Kagan 
CC: Ron Cogswell 



, 

E X E CUT I V E OFF ICE o F THE PRE SID E N T 

04-May-1996 05:10pm 

TO: Elena Kagan 

FROM: Dinah Bear 
Council on Environmental Quality 

SUBJECT: cancellation of contracts 

1.) how are you? 

2.) any news on cancellation brief? 

3. ) what do you think about ;b~ ~ a:t 1 iDe j n-.t.he draft IISDA 
guidance on alternative timber + ie, if these steps are 
unsuccessful, FS will exercise their right to cancel the 
conEracts? I assume tha utzick alread knows ever thin we're 
thin lng an writing, but do you have concerns about putting lt in 
this memo at this stage this way? I'm vaguely uneasy. 

do you see any legal distintion between Ollr ability to 
cancel contracts that fall under k(l) and k(3)? Seems to me that 
we have an afflrmative obligation to offer alt. timber under k(3) , 
and since itis not de nt on urchasers' a reement, don't we 
just rna e a good faith offer and that's that? One reason I think 
that rather bald statement at the end of the USDA draft concerns 
me is that it sounds as though all alt. timber is negotiated and 
th~n we go to cancellation if that doesn't work. I think it has 
to make a much sharper djstjnction between k(l) and k(3}. But I 
didn't want to go down this road in the more general e-mail until 
we'd had a chance to deal with this. 



E X E CUT I V E OFFICE o F THE PRE SID E N T 

04-May-1996 08:31am 

TO: (See Below) 

FROM: T J Glauthier 
Office of Mgmt and Budget, NRES 

SUBJECT: Replacement Timber -- Mystery Solved 

The mystery has been solved--the anonymous package 
labelled IIAlternative Timber .... 11 that appeared late Friday came 
from CEQ and was prepared by USDA. This is the material that 
Greg Frazier had promised long ago. He finally gave it to Katie 
yesterday afternoon, and her office dropped it off. 

I'd like our OMB staff to go over it Monday morning. I'd 

\ 

especially like an assessment of the evaluation they've come up 
with regarding how much timber will need to be replaced and how 
much (or little) is available (note that the paper also says that 
because the original sales included larger and more valuable 
trees, lIit could take nearly twice as much volume from the 1996 
sales to equal the same value ll ). 

From my quick read thru, I see three problems with the 
paper: 

Fi~st, there's no prioritization for the field. It 
appears that we now have an assessment that the IItop priorityll 
sales that need to be replaced are sales that total 271 mbf! 
That could be correct that we would ideally be able to replace 
that much, but I had expected some further prioritization to 
indicate that, say, some group of sales totalling 100 mbf was 
extremely damaging (trees 500 to 1,000 years old, etc), and so 
on. The paper does not give any direction to the field in terms 
of where to go first, or which sales to work on if they can't 
come up with enough replacement timber to do them all. 

but that 

Finally, the impression that comes across is that there 
is not much negotlatl0n Oln riaht now T hope that's t 
true. T ey are supposed to be going full speed ahead with 



negotiations to replace the most problematic salgs. Please let 
me know what is actually happening. 

Distribution: 

TO: Ron Cogswell 
TO: Mark A. Weatherly 
TO: Ruth D. Saunders 
TO: Christine L. Nolin 

CC: Kathleen A. McGinty 
CC: Martha Foley 
CC: Jennifer M. O'Connor 
CC: Ron Klain 
cc: Shelley N. Fidler 
CC: Dinah Bear 
CC: Elena Kagan 
CC: Barbara C. Chow 



E X'E CUT I V E OFF ICE o F THE PRE SID E N T 

04-May-1996 05:05pm 

TO: (See Below) 

FROM: Dinah Bear 
Council on Environmental Quality 

SUBJECT: RE: Replacement Timber -- Mystery Solved 

A few thoughts to throw in the pot: 

o In regards to prioritizing sales for 
the Forest Service as done that for the k(l) sales. 
sales, of course, we have legalI obli ated to su re lacement 
tim or a 0 So if we win the "known to be 
nesting" argument, that means at least 225 mbf of replacement 
timber - or likely much more, according to the FS. Whether, 
however, the statutor criteria of like kind and value, actually 
requires "nearly twice as much" is something nee s to 
scrutinize . />v. (,.,·....-1 

o Justice should review this draft also (do we know if they 
have it?),~ and will no doubt have additional thoughts, but I am 
troubled by the wording in the next to the last line on p. 1 that 
says, liThe Administration has taken the position in court that the 
alternatlve volume .. " I think the first part of that 
stafement should be dropped and it should simply read, 
"Alternative volume J;2rovided for these sales must comply with all 
laws". This is supposed to be clear guidance for the field, not a 
discussion of litigation positions. 

o I recommend that the first full para~aph on p. 2, 
"However, if the 9th Circuit rules. ." be struck. It is full 
of assumptl0ns that are not necessarily true and are not necessary 
for the purposes of this guidance. For example, it assumes that 
if rose in the 9th Clrcuit, we wouldn't seek a rehearing, wouldn't 
seek cert withe Supremes, and wouldn't cancel. It also assumes 
that none of the purchasers are wiling to follow env. law. 

o Again, I question the "double the number" assumption on top 
of p. 3. 

o I concur with TJ's concern about the "minor deviation" 
lan..9"uage." I liked the "call home" language that BLM used £or 
their guidance and that USDA had for the more limited guidance. 



E X E CUT I V E OFF ICE o F 

TO: 
TO: 
TO: 
TO: 
TO: 

FROM: 

SUBJECT: 

A few more thoughts: 

06-May-1996 11:12am 

Kathleen A. McGinty 
Martha Foley 
Jennifer M. O'Connor 
Dinah Bear 
T J Glauthier 

Elena Kagan 
Office of the Counsel 

alternative timber memo 

THE PRE SID E N T 

1. On the need to prioritize: I agree with TJ that there should be more 
guidance for the field. It's true that if we win on k3, we're legally obligated 
to provide" replacement timber for the whole 225 mbf. But we might lose on k3 -
and if we do, we. will need to know which of these sales are the worst, which the 
next worst, and so on. TJ's right that the memo doesn't prioritize in this way, 
nor does it suggest how the field folks should prioritize for themselves. 

2. The memo suggests that we have no problem with any of the sales we already 
have been forced to release. Is that true? Or are there some previously 
released sales that we currently are -- or ought to be -- negotiating about? 
And if so, how do these sales fit within the (nonexistent) list of priorities. 

3. The statement about needing twice as much alternative timber has to be 
deleted. Someday we may be in litigation with purchasers over whether timber 
we've given them is of like kind and value, and in that context, this statement 
will come back to haunt us. 

4. To expand on the concerns raised by Dinah in her second and third bullitts, 
can't we cut back on a lot of this memo's statement of the problem? I'd be more 
comfortable if this memo didn't spend so much time characterizing our legal 
obligations. 

5. I'm of mixed mind as to whether we should say so directly that we will 
exercise our right to cancel contracts if negotiations are unsuccessful. It 
might be helpful, from an internal point of view, to put this position on 
record. More, I doubt it will come as a surprise to the timber industry that 
we've been thinking about this option. Finally, we will need to state this 
position, at some point and in some context, if we want to use it as leverage. 
But I worry that the industry will attempt to use this memo's flat statement 
against us -- perhaps as a basis for immediately seeking a declaratory judgment 
regarding our contractual rights, or perhaps as evidence that the cancellations 
result from broadscale policy concerns, rather than from good faith case-by-case 



evaluation of the results of contractual performance. I think I would at least 
like to play with the language to alleviate my concerns on these matters. 

6. I don't have the letter to Craig that TJ wrote an e-mail about. 
send me a copy? 

Can someone 



E X E CUT I V E OFFICE o F THE PRE SID E N T 

06-May-1996 05:00pm 

TO: (See Below) 

FROM: Martha Foley 
Office of the Chief of Staff 

SUBJECT: RE: Replacement Timber -- Mystery Solved 

This is literally addressed to Dinah, blc I used the "a" button on 
her e-mail, but it is really to all ... 

Remind me again what the purpose of the memo is? To whom would it 
be addressed? 

It certainly does not seem to me to layout anything new re a 
Forest Service strategy for dealing with the problem if there is 
one (a strategy, that is). I generally agree with the other 
comments on this subject. 

I agree with Dinah and someone (and disagree with Elena, I think) 
that we should use the call home approach, rather than a more 
formal commitment, on the guidance issue. 

Distribution: 

TO: Dinah Bear 

CC: T J Glauthier 
CC: Kathleen A. McGinty 
CC: Jennifer M. O'Connor 
CC: Shelley N. Fidler 
CC: Elena Kagan 
CC: Barbara C. Chow 



E X E CUT I V E OFFICE o F THE PRE SID E N T 

~7-May-1996 09:22am 

TO: (See Below) 

FROM: Dinah Bear 
Council on Environmental Quality 

SUBJECT: CANCELLED - TODAY'S FOREST MEETING 

Due to the fact many of the usual participants in the EOP/agency 
working group will be at either the Opal Creek or Columbia Basin 
Ecosystem Project Congressional hearings this afternoon, the usual 
meeting for today is CANCELLED. 

We will plan on having a meeting next Tuesday afternoon. Please 
come prepared to discuss your agency's perspective on the 
implementation of the salvage program under the timber rider, 
recalling the President's statement that we should take a "hard 
look" at that part of the program. Thank you. 

Distribution: 

TO: FAX (9-720-5437,greg frazier) 
TO: FAX (9-720-4732,Jim Lyons) 
TO: FAX (9-208-6956,Ann Shields) 
TO: FAX (9-514-0557,Peter Coppelman) 
TO: FAX (9-482-6318,Doug Hall) 
TO: FAX (9-260-0550,Steve Herman) 
TO: T J Glauthier 
TO: Alicia Ward 
TO: Ruth D. Saunders 
TO: Elena Kagan 
TO: Martha Foley 
TO: Jennifer M. O'Connor 
TO: Kris Balderston 
TO: FAX (9-564-0070,Richard Sanderson) 
TO: FAX (9-208-6916,Gerry Jackson) 
TO: FAX (9-482-1041,Bob Ziobro) 
TO: FAX (9-219-1792,Kris Clark) 
TO: FAX (9-690-2730,Mike Gippert) 
TO: FAX (9-920-3877,Bob Baum) 
TO: FAX (9-514-0557,Ellen Athas) 



/05/02'1'96 THU 09:59 FAX 2025144240 ENRD APPELLATE 

DATE: 

FROM; 

RE: 

·u.s. DEPARTMENT OF JUSTZCE 
ENVXRONMENT & NATURAL RESOURCES DIVISXON 

APPELLATE SECTION 
WASHINGTON, D.C. 20530 

FAX NUMBER (202) 514-4240 

May 2, 1996 

Alb~rt M. FerIa, Jr. 

OFFJ:CE PHONE: 

NPRC v. Glickman and Babbitt 

(202) 5~4-2757 

NUMBER OF PAGES: Message and 2 pages 

PLEASE DELIVER TO: Don Barry 
Bob Baum 

208-4684 
208-3877 

MESSAGE: 

David Ga.y~r 
Dinah Bear 
Brian Burke 

Mark Gaede 
Greg Frazier 
Mike Gippert, 

Jay MCWhirter 
Jim Perry 

Nancy Hayes 
Gerry Jackson 
Elena Kagan 
Karen Mouritsen 

Kr1s Clark 

456-0753 
720-4732 

720-5437 
690-2730 

208-5242 
208-69l.6 
456-1647 
219-1792 

Chris Nolin 395-4941 
Jason Patlis (301) 713~065B 

An info~l moot court fo~ the May 7 argument on nknown 
to be neating,n "next high bidder," and Henjoined sales n 
issues, on Friday May 3 at 11: 00 am. We will be meeting 
in the Assistant Att.orney Genera.l' 9 Conferenae Room whioh 
is located on the Second Floor of the Main Justice 
Building, next to the Assistant Attorney General's 
office. 

Attached are several questions which I believe could b@ 
of conoern to the oourt. I will welcome your collective 
thoughts on the answers to these is~~es at our meeting 
tomorrow. 

Al Ferlo 

~OOl 



~. 05/02-/96 THU 10: 00 FAX 2025144240 ENRD APPELLATE 

Known to be nesting questions 

1. How quickly can contract holders expect to receive 
replacement timber if this court agrees with the 
Secretaries' interpretation of Section 2001(k) (2)? 

2. What have the Secretaries done to date to identify 
replacement timber under Section 2001(k) (3)? 

3. Does the ability to receive replacement timber for those 
sale units withheld under Section 2001(k) (2) survive 
September 30, 1996? 

(our previou.sly stated position is "yes" See motion to 
extend stay pending appeal filed with ~udge Hogan) _ 

4. Will replacement timber be subject to legal challenges under 
environmental laws after September 30, 19961 

(our previously stated position is "yes." See Motion 
to extend Stay Pending appeal filed with Judge Hogan) . 

S. Will replacement timber comply with the Standards and 
Guidelines of the Northwest Forest Plan? \ I I 'II 

C;v~ ~~ f ~{. 
(our previously stated position is "yes. II See August 
23 Memorandum which states: n In accordance wit the 
standards and guidelines for the President's Northwest 
Plan and within the limits of available personnel and 
appropriated funds, we will assess the availability of 
alternative volume. II See also Motion to extend stay 
pending appeal filed with ~udge Hogan) • 

Next High Bidqer Question 

How often do the agencies el@ct not to offer the sale to the 
next high bidder when the high bidder elects to reject the 
sale. 

raJ 002 



05/02/96 THlT 10:00 FAX 2025144240 ENRD APPELLATE 

NEXT HIGH BIDDER SALES 

ENJOINED SALES 

Cowboy 
Garden 
Nita 
South Nita 

WITHDRA WN BUT NEVER ENJOINED 

First 
Last 

NEXT HIGH BIDDER SALES - 6 SALES AT ISSUE 

AWARDED - NOT YET CUT 

John Lodgepole 
Eagle Ridge 
Allen 
Horn Salvage 

UNDER CONSIDERATION BY HIGH BIDDER 

Off Broadway 

NO BIDDER INTERESTED 

Nelson 
Johnson Salvage 
Hilton 
Forks 
Hiack Thin 
Prong Salvage 
Cantrel Spring 

raJ 003 
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E X E CUT I V E OFF ICE o F THE PRESIDENT 

30-Apr-1996 10:09am 

TO: (See Below) 

FROM: Thomas C. Jensen 
Council on Environmental Quality 

SUBJECT: Meeting Reminder and Agenda 

The EOP/Agency timber working group will meet as regularly 
scheduled today, Tuesday, April 30, 1996, at 2:00 p.m. in the CEQ 
conference room (722 Jackson Place) . 

Many of you have noted that it would seem possible and desirable 
to streamline the interagency consultation process on the issues 
discussed in the timber working group. Others have noted that 
there may be more personnel resources committed to the timber 
working group than the current mix and urgency of issues require. 
In light of these observations, with which we concur, we'd like to 
ask that you come to this meeting prepared to identify a single 
person to serve as your agency's principal point of contact for 
the working group. 

In addition to the above matter, the agenda will include the 
following: 

1. Recent events update 
a. Hatfield/Gorton rider 
b. Craig forest health bill 

2. Litigation update 
a. NFRC v. Glickman - geographic scope decision 
b. Other developments 

3. Alternative timber 

4. Other business 

Distribution: 

TO: Alice E. Shuffield 
TO: FAX (9-720-5437, Greg Frazier) 
TO: FAX (9-720-4732, Jim Lyons) 
TO: FAX (9-208-6956, Ann Shields) 



THE WHITE HOUSE 

WASHINGTON 

April 21, 1996 

MEMORANDUM FOR JACK QUINN 
KATHY WALLMAN 

FROM: ELENA KAGAN t7~ 

SUBJECT: NINTH CIRCUIT DECISION ON PRESIDENT'S FOREST PLAN 

Jack: Last week you asked me what the recent Ninth Circuit 
decision upholding the President's Forest Plan has to do with the 
timber cases we are currently litigating. The short answer is: 
not much. 

The Ninth Circuit decision, issued on April 10, concerned 
the validity of the Administration's Forest Plan -- a plan, 
approved in the spring of 1994, to manage federal land containing 
spotted owl habitat in the Pacific Northwest. The timber cases 
we are currently litigating concern the meaning of the timber 
rider to the rescissions act -- a piece of legislation that 
Congress, in the summer of 1994, essentially laid on top of the 
Forest Plan. 

Approval of the Forest Plan does not at all affect the 
questions we are litigating under the timber rider. The Ninth 
Circuit decision thus will have no effect on any other cases. 
The only conceivable connection between the Forest Plan and the 
timber rider runs the other way: that is, the wholesale release 
of timber mandated by the timber rider may at some point bring 
down the Forest Plan. The Ninth Circuit decision, however, 
indicated that this result has not yet occurred; the court upheld 
the Forest Plan without even referring to the effects of the 
timber rider. 



THE WHITE HOUSE 

WASH INGTON 

April 21, 1996 

MEMORANDUM FOR JACK QUINN 
KATHY WALLMAN 

FROM: ELENA KAGAN t:~ 

SUBJECT: NINTH CIRCUIT DECISION ON PRESIDENT'S FOREST PLAN 

Jack: Last week you asked me what the recent Ninth Circuit 
decision upholding the President's Forest Plan has to do with the 
timber cases we are currently litigating. The short answer is: 
not much. 

The Ninth Circuit decision, issued on April 10, concerned 
the validity of the Administration's Forest Plan -- a plan, 
approved in the spring of 1994, to manage federal land containing 
spotted owl habitat in the Pacific Northwest. The timber cases 
we are currently litigating concern the meaning of the timber 
rider to the rescissions act -- a piece of legislation that 
Congress, in the summer of 1994, essentially laid on top of the 
Forest Plan. 

Approval of the Forest Plan does not at all affect the 
questions we are litigating under the timber rider. The Ninth 
Circuit decision thus will have no effect on any other cases. 
The only conceivable connection between the Forest Plan and the 
timber rider runs the other way: that is, the wholesale release 
of timber mandated by the timber rider may at some point bring 
down the Forest Plan. The Ninth Circuit decision, however, 
indicated that this result has not yet occurred; the court upheld 
the Forest Plan without even referring to the effects of the 
timber rider. 



TO: 
CC: 
FROM: 
DATE: 
RE: 

Jennifer O'Connor 
Elena Kagan 
Dinah Bear 
April 18, 1996 
Timber issues for 4:30 meeting today 

Last Friday, Katie chaired a meeting to discuss the issue of how the Forest Service 
should go about identifying the sales under Section 2001(k)(l)1 of the timber rider for 
which we would offer substitute timber and where the Forest Service would get that 
substitute timber. The Forest Service had already identified about half a dozen sales that it 
believed would have particularly harmful consequences for the environment, including 
endangered species. They indicated that they would be completing that analysis shortly. 

On the issues of substitute timber. the policy direction was to take timber out of this 
year's planned supply for the President's Forest Plan. These would be sales for which the 
Forest Service had already complied with the environmental laws, and that obviously met 
Plan standards and guidelines. That timber would no longer count as "Plan" timber. 

Once the list of sales for which we should offer substitute timber had been developed and 
we had the list of available timber sales we could offer instead, the thought was that 
Secretaries Glickman and Babbitt should go to the Pacific Northwest and make a very 
public presentation regarding their offer to mitigate - to the full extent of our 
administrative authorities - the adverse impacts of the worst of these sales by offering Plan 
timber that did not pose environmental risks. 

Since that meeting, numerous issues have been raised by the Forest Service in regards to the 
availability of Plan timber. Katie asked that they make a presentation at this afternoon's 
meeting that would essentially be suitable for a press conference - essentially, a trial run. It 
is not clear at this point whether the briefing will include all of the needed information, or 
whether we are about to run into another set of problems. Much of the USDA/Forest 
Service staff is still on the hill at a hearing on the Tongass National Forest. 

As you may already know, we also are not yet in possession of a satisfactory brief on the 
issue of cancelling the contract. Elena and I met with Justice earlier this week on that 
issue, and expect to see the next draft tomorrow. 

1 These are all of the sales other than those which are found to contain threatened or 
endangered birds that are "known to be nesting". As you know, the case that raises the 
interpretation of the "known to be nesting" standard is on appeal, but if we prevail, we are 
required by the rider to offer replacement timber. We have already taken the position in 
court that replacement timber for those sales will require compliance with the 
environmental laws. 
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E X E CUT I V E OFF ICE o F THE PRESIDENT 

17-Apr-1996 10:11pm 

TO: Elena Kagan 

FROM: Dinah Bear 
Council on Environmental Quality 

SUBJECT: Enola hill 

Talked to ellen athas . . . . she has no objection to not 
obj ecting to the stay, but will be briefing Lois in the am on 
various options. 

The merits issue deals with the Religious Freedom Act. 
Our legal position here seems pretty firm - the Act requires the 
tribe to act, and the tribe didn't in this case. There is also a 
Supreme Ct. ruling on point (the Lyng case) . 

There is a conference call hrg. tommorrow at 2 pm over the issue 
of a bond the judge wants the enviros to post. 

Plaintiff's appeal brief is due Monday; our is Wednesday. 

L'"" The Forest Service in the field is furious that DOJ didn't argue 
that cutting trees is not irreperable harm in the argument today. 

Katie is fine with not opposing the TRO right now. 

Ellen points out that USDA's draft letter (which I should fax to 
you) and that says that this sale meets the Forest Plan rather 
undercuts our ability to move forward on termination, which it 
certainly does. Both Katie and I have the same question - which I 

l have no answer to yet - as to why this sale was held up in the 
first place. Just the 6 acres of old growth? We don' t know. 

Sorry this is disjointed. Ellen is trying to figure out strategy 
for using this as a way to push termination, while the FS is 
trying to convince the world that minus the 6 acres this is a Fine 
Sale. I need to find out more about the problems with the sale 
prior to the rider. All for now. 



E X E CUT I V E OFF ICE o F 

17-Apr-1996 08:35pm 

TO: (See Below) 

FROM: Deborah L. Fine 
Domestic Policy Council 

SUBJECT: draft q and a 

THE PRE SID E N T 

Attached is a first draft of the q and a with input from many of 
you. Please review, make edits, and fax them back to me or call 
me with your changes by 12pm if possible. My phone is 65572, my 
fax is 67028. 

Thanks so much. 

Distribution: 

TO: Todd Stern 
TO: Elena Kagan 
TO: Jennifer L. Klein 
TO: John P. Hart 
TO: Katharine M. Button for verveer 
TO: Betsy Myers 
TO: Mary Dixon 
TO: Jeremy D. Benami 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

12-Apr-1996 07:46pm 

TO: Elena Kagan 

FROM: Dinah Bear 
Council on Environmental Quality 

SUBJECT: meeting on Monday? 

DOJ has sent two pleadings today: SCLDF's brief in opposition to 
our motion to transfer (yuck) which raises (yeah) the cancellation 
issue and the next version of our draft motion to clarify. Ellen 
et al would like to come back over on Monday to meet with you and 
I and discuss the draft brief and its relationship to the SCLDF 
pleading. 

My only firm commitments on Monday are a 12-l meeting and a 3 pm 
dental appointment. How's your schedule? 



',> 

MEMORANDUM FOR 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

April 9, 1996 

JACK QUINN 
KATHY WALLMAN 

ELENA KAGAN~ 
TIMBER 

1. John Dwyer is not calling me back. I thought it was a bad 
idea for me to call Lois directly or for me to call John Schmidt. 

2. I would guess that Lois told her attorneys on Friday to 
cease working on the brief. Lois mayor may not have told John 
Schmidt that she was taking this action. 

3. We have reached a settlement on the First and Last sales. We 
therefore have no immediate need for the brief. 

4. We do, however, need to settle on a "model brief" to use when 
we want to cancel other bad sales. We should have this brief in 
the drawer, so that we can take it out at a moment's notice. (I 
attach the President's response to the news that the Vice 
President had instructed DOJ to begin work on this brief.) 

5. Jack: I think you should call John Schmidt and try to find 
out what in the world is going on. 

I 



Senator Dole had just a week ago spoken to Paul Tudor Jones about the sugar assessment, 
and assured Jones that he would not oppose it. Today's announcement by Dole is virtually· 
certain to trigger an all-out campaign against Dole by the Everglades-related environmental 
community. 

..' In addition, and significantly, the Governor's letter also asks Senator Dole to supporfy<>ur 
Everglades proposal and to make it happen in this (:ongress. A copy of the Govern5Y'''s letter 
is attached. 

JAPANESE WHAUNG 

The Japanese government is considering expanding its whaling in the Antarctic Sanctuary to 
include a new species (southern bottlenose whales). If they do so this will this would 
increase pressure on you to sanction Iapan for its whaling activiti~s. Iust two months ago, in 
a report to Congress, you expressed "particular concern" about any "further expansion of 
lethal research in the Southern Ocean Whale Sanctuary." These developments increase the 

~ iffiportance of discussions between you and Prime Minister Hashimoto on whaling when you 
visit Japan later this month. 

NORWEGIAN WHALING 

~ Norway, too, is threatening to increase its whaling activities significantly beyond limits 
currently allowed by the International Whaling Commission (IWC). Their threatened actions 
also amount to a violation of an understanding they had reached with us last year that allowed 
us to avoid imposing trade sanctions on them although we had found them to be in violation 
of the IWC (and, therefore, our own Marine Mammal Protection Act). If they move 
forward this year, we will lose all cover and fac~ significant pressure to impose sanctions. 
The Vice President called prime Minister Bruntland this week to urge her to uphold the 
agreement they reached with us last year. We await final word but are not optimistic. 

TIMBER RIDER NEGOTIATIONS 

Earlier this week, USDA and the Forest Service were instructed to make all reasonable 
efforts to negotiate substitute timber for two sales of old growth forests in Ore on at we are 

.. un er court injunction to release throug e provIsIons of the timber rider. These sales 
(ironically named the "First" and "Last" sales) have been highly controversial because of the 
high degree of environmental damage they would cause and the age (up to 1,000 years old) 
of the trees. We were even willing to offer the purchasers re lacement sales that de arted in 
some measure from the stnc reqUlrements 0 the Forest Plan, and that they could start to 
harvest this Monday. However, as we head mto what IS bemg blUed as the fmal meeting 
with the contract holders, we hear that they are insisting that the proposed new sales be 
shielded from litigation for ·an even longer period of ljme thim the original sale.s would have 
h.een. We have been clear that the provisions of this old growth rider must end on September 
30th. If the purchasers walk away over this, I think it will be clear that we have gone the 



( 

extra 100 miles to try to accommodate them. The next possibility we have is to try to canc~ 
their contracts. The Department of Justice was instructed by the Vice President and Leon 
Pan ta to begin work on a brief supporting cancellation of the contracts, and we have asked ~" 
to se the brief Monday morning. 

>' ( 
:~' .. ~., 

onday I will be meeting once again with the Canadian company that owns the New 
mine, near Yellowstone National Park. I will introduce them to our two negotiators 

Sclunidt, DOJ and Jim Pipkin, DOl). This meeting will officially launch our 
tiation with the company. It is my goal to push this through by early summer. 

-==.". .j. 

·le there are still significant hurdles, I believe we have this iss e on a very good track. 
e should know within the next several weeks just how serious e company is about 
veloping an agreement. Again, confidentiality is. critical. 

. Recycled Paper 



E X E CUT I V E OFFICE o F 

TO: 
TO: 

FROM: 

CC: 
CC: 

SUBJECT: 

lO-Apr-1996 05:03pm 

Kathleen A. McGinty 
Dinah Bear 

Kathleen M. Wallman 
Office of the Counsel 

Elena Kagan 
Jack M. Quinn 

timber brief 

THE PRE SID E N T 

I've been talking with the Associate AG's office. We will have the brief on 
Friday. 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

09-Apr-1996 09:50am 

TO: (See Below) 

FROM: Thomas C. Jensen 
Council on Environmental Quality 

SUBJECT: MEETING NOTICE 

MEETING NOTICE -- PLEASE NOTE NEW MEETING LOCATION 

The EOP/Agency timber working group will meet today at 2:00 p.m. 
in room 450 of the OEOB. We apologize for this late notice and 
the location change. 

If you will need clearance into the OEOB, please call Carolyn 
Mosley at 395-5754 with your birthdate. You will need photo ID to 
be cleared into the building when you arrive. 

The agenda for today's meeting will include: 

1. Recent events update 

2. Litigation updatee 

3. Replacement timber issues 

a. Modification of sales under 2000(k) (1) 
b. Replacement sales under 2000(k) (3) 

4. Status of murrelet surveys 

5. Other business 

Thanks for your cooperation. 

Distribution: 

TO: Alice E. Shuffield 
TO: FAX (9-720-5437, Greg Frazier) 
TO: FAX (9-720-4732, Jim Lyons) 
TO: FAX (9-208-6956, Ann Shields) 
TO: FAX (9-208-4684, George Frampton) 
TO: FAX (9-208-3144, Bob Armstrong) 
TO: FAX (9-514-0557, Lois Schiffer) 



TH E WHITE HOUSE 

WASHINGTON 

April 9, 1996 

MEMORANDUM FOR JACK QUINN 
KATHY WALLMAN 

FROM: ELENA KAGAN 

SUBJECT: TIMBER 

1. John Dwyer is not calling me back. I thought it was a bad 
idea for me to call Lois directly or for me to call John Schmidt. 

2. I would guess that Lois told her attorneys on Friday to 
cease working on the brief. Lois mayor may not have told John 
Schmidt that she was taking this action. 

3. We have reached a settlement on the First and Last sales. We 
therefore have no immediate need for the brief. 

4. We do, however, need to settle on a "model brief" to use when 
we want to cancel other bad sales. We should have this brief in 
the drawer, so that we can take it out at a moment's notice. (I 
attach the President's response to the news that the Vice 
President had instructed DOJ to begin work on this brief.) 

5. Jack: I think you should call John Schmidt and try to find 
out what in the world is going on. 



Senator Dole had just a week ago spoken to Paul Tudor Jones about the sugar assessment, 
and assured Jones that he would not oppose it. Today's announcement by Dole is virtually 
certain to trigger an all-out campaign against Dole by the Everglades-related environmental 
community. 

In addition, and significantly, the Governor's letter also asks Senator Dole to supporr~ur 
Everglades proposal and to make it happen in this Congress. A copy of the Governff-t¥s letter 
is attached. 

JAPANESE WHAUNG 

The Japanese government is considering expanding its whaling in the Antarctic Sanctuary to 
include a new species (southern bottlenose whales). If they do so this will this would 
increase pressure on you to sanction Japan for its whaling activiti~s. Just two months ago, in 
a report to Congress, you expressed "particular concern" about any "further expansion of 
lethal research in the Southern Ocean Whale Sanctuary." These developments increase the 

~ unportance of discussions between you and Prime Minister Hashimoto on whaling when you 
visit Japan later this month. 

NORWEGIAN WHAUNG 

~ Norway, too, is threatening to increase its whaling activities significantly beyond limits 
currently allowed by the International Whaling Commission (lWC). Their threatened actions 
also amount to a violation of an understanding they had reached with us last year that allowed 
us to avoid imposing trade sanctions on them although we had found them to be in violation 
of the !We (and, therefore, our own Marine Mammal Protection Act). If they move 
forward this year, we will lose all cover and face significant pressure to impose sanctions. 
The Vice President called prime Minister Bruntland this week to urge her to uphold the 
agreement they reached with us last year. We await final word but are not optimistic. 

TIMBER RIDER NEGOTIATIONS 

Earlier this week, USDA and the Forest Service were instructed to make all reasonable 
efforts to negotiate substitute timber for two sales of old growth forests in Ore on t we are 

.. un er court injunction to release throu e provISIOns of the timber rider. These sales 
(ironically named the "First" and "Last" sales) have been highly controversiai'Decause of the 
high degree of environmental damage they would cause and the age (up to 1,000 years old) 
of the trees. We were even willing to offer the purchasers re lacement sales that de arted in 
some measure from the strlC requIrements 0 the ·Forest Plan, and that they could start to 
harvest this Monday. However, as we head mto what IS bemg billed as the final meeting 
with the contract holders, we hear that they are insisting that the proposed new sales 2e 
shielded from litigation for '~m even longer period of time than the original sales would have 
been.. We have been c1earthat the' provisions of this old' growth rider must end on September 
30th. If the purchasers walk away over this, I think it will be clear that we have gone the 

~, 
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extra 100 miles to try to accommodate them. The next possibility we have is to try to canc~ 
their contracts. The Department of Justice was instructed by the Vice President and Leon 
Pan ta to begin work on a brief supporting cancellation of the contracts, and we have asked ~" 
to se the brief Monday morning. 

~, ( 
.. -

.i:.ti 

( 

onday I will be meeting once again with the Canadian company that owns the New 
mine, near Yellowstone National Park. I will introduce them to our two negotiators 

(10 Schmidt, 001 and lim Pipkin, 001). This meeting will officially launch our 
ne tiation with the company. It is my goal to push this through by early summer. 

-==::. o' . 
W. 'Ie there are still significant hurdles, I believe we have this iss e on a very good track. 

e should know within the next several weeks just how serious e company is about 
veloping an agreement, Again, confidentiality is critical. 

Recycled Paper 
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SIERRA CLUB LEGAL 
DEFENSE FUND, INC. 

i-MAIt.: sddfsf@igc.ape.ora 
(41S) 611-6700 P...x, (4IS) 62.,-6,40 

Leon Panetta 
ChiefofStd" 
The White House 

By FAX: 2021456-2883 

Attention: Martha Foley 

Dear Mr. Panetta: 

4 April 1996 

Ileamecl this evening that some administraDon o1Jicials who attended our meedns in your 
oftice Oft March 29 apparently In under the misimpressiOll that the Sierra Club Lepl J:>eCeasc 
FUDd either did or would lIfee not to cballenp timber sales in the Padtic Northwest that 'Violate 
"Option 9'· or the fedaal environmemal1a91. Nothing could be fUrther fR)m the truth. and I am 
WI'itini to set the n:cont straight quickly and in the strona- possible terms. 

I made three points conceminB these issues in our meetina. rust, the adminisI:ImioIl sbould 
not look to the eD'Yironmeatal c:ommunity to I8JCC to insulate timber sales in the p.me Northwest 
fi:omjudidaI nMew - inc1udiDs "substitute volume" inteDded to replace sales under the Loaina 
Rider that w,late the President's plan for the ancient fbrests and that would dearly bo mesal but 
for the Rider. While the Legal Defense FWId will always «JD.vVl settlement proposals &om the 
admiDistrUion to our clients - as our ethical obligatJons ~equire \II to do - in 1bis case we believe it 
is. bad idea not worth the eftOrt to seek 'to eaJist the emifomnemal coJJlmWlity'a support OIl this 
point. It is lID especially bad idea, siven the availability otbetter altema!ives that would pteYIIDt 
those sales tom being 10ssed. 

Seeond. the solution for the administration's dilemma with respect to ales it does DOt wish 
Jossed is to terminate the CODtr'aas. In our ~ew, the Forest Savicc dearly bas the authority to 
take this step WKic:r the cxmtraQs, and under the LosgiDg Rider (wbidl explicitly preserves all of 
tho oripal contra« ~ inc1udjq the terms govanina termination for environmeat reasons). 
The soveamnent does not need our approval or anyone else's to take this step, and it is the IoJic:al 
(and right) thing to do. . 

il 
" 

Ii 

;BozanUl, MonQna O""vcr, CQlol1ldo Honolulu, HlIWJii )11""", Alulc. New Orlean" LouiJilnl 
.. ,_ I' .... , po •• , .... t' 

~.~ .. 
p' 



Leon Panetta 
paae2 

:: 

r. uau~ 

FmalIy, if the government insisrs on pro~diDa substitute timber 10 the purcbasers oftbe 
existing sala, the new timber must in OW'View also be in fUll compliance witbOptiOn 91Dd the 
federailllYironmentallaws. The President's assurances to the public in the wake oftbe Loging 
llider that the JOYCI'IUIlalt will not violate our enviroamental standards, and his cIinaive to the 
asencies to that effect. require DO less. As I poimed out" if the DeW timber meets these staDdanIa, 
the aovemment is highly un1ikdy to be sued by anyone; if sued, the govemmaJt would surely win. 

I trust this sets the recmd straight. Please feel fi'ee to caD me if yoU haw 81!)' fUrther 
questions. 
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United States 
Department of 
Agriculture 

REPLY TO: 2450 

USDR OGe NRD 

Forest 
service 

4/4/96 5pm 
DR.,AVT 

202 690 2730 P.02 

Umpqua National Forest 
PO Box: 1008 
Roseburg, OR 97470 
(541) 672-6601 
FAX (541) 957-3495 

. DATE 

SUBJECT: First Timber Sale, Contract No. 083 79 d 
Last Timber Sale, Contract No. 083 47 

TO: Scott Timber Company 
P.O. Box 1088 
Roaaburg, OR 97~70 

LETI'ER OF AGRB 

Pursuant to the interim final rule for 36 ern 
Foreat System Timber; Mbdification of Timber S 
Conditions) published in the Federal Register 
of Agriculture authorized the Foreet Service t 
Timber Sales by substituting timber from outai 
the contract for timber within the tLmber 6ale 

In accordance with direction from the Regional 
proposes to substitute the uncut volume an Fir 
according to the follpwing procedures for impl 
modifications to L9Z1sIJ~ thi6 action: 

223 (Disposal of National 
ontracts in Extraordinary 
ril 3. 1996, the Secretary 
·fy the First and Last 
e sale area specified in 
ract area. 

ster, the Forest Service 
d Last Timber Sales 

men ing the con~ract 

! 
1_ Both parties are agree 0 6ubstitute the ent re sale 

volume that has alrea been felled. 
volVmes, 

I 
minus the 

2 _ 

~. 

3 _ 

~. 

The substitute volume will be the overat 
shelterwood harvest units in the Matrix 
that are identified by the Forest Servic 
Purchaser for review and acceptance_ Re 
the identified riparian areas by the For 

The Forest Service will cruise the volum 
&ubstitution_ The Purchaser will have 
cruiae reports and wil~ notify the Fores 
disagreements on the volume determinatio 

The Forest Service will complete an appr 
Transaction Evidence Appraisai program 
timber sale ~~2 and for the modif ie 
appraisal of -fied contract will 
in the Substitution units inCluding, but 
haul routes, volume per acre, move-in/mo 
systems. The difference in appraised va 
will be used to adjust-the Current Contr 
have an opportuni ty to review' the ~pprai 
Service of any major disagreements with 

rees in existing 
e Tiller Rapger District 
en pre&ented to the 
trees will. be marked in 

the units accepted for 
ortunity to' review the 

ice of any major 

using the ~rrent 
e costs fori the current 

r sale coptract. The 
ct the changed conditione 
limited to,1 the revised 
t costs, and logging 
etween the two reappraisals 

tes._ The ,Purchaser will 
d will notify the Forest 

OGts and v~ues. 
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5. The Current Contract Rates will be charged for any substitu.ted volwne 
that is removed prior to the completion ot the reappraisal. When the 
reappraisal is completed, a retroactive adjustment wIll be made to th~ 
chClrges for timber removed 50 that all substituted voll.1llle is charged at 
the reappraised rates. 

6. upon completion of the aboYe steps, an Agreement to Modify Contract. 
2400-9, will be prepared and Offered to Scott Timber Company to delete 
the existing units and add the Substitute units. This Letter o~ 
Agreement is sufficient to allow'both parties to proceed with the 
substitution of volume. 

upon substitute units b~ing made available, cutting operations Wil~) 
ceaSB in the existing units and may begin in substitute units. I 

7. 

Please sign demonstrating your agreement with these procedures and that 
cutting will cease in existing units as soon as substitute units are mad 
available. 

DON OSTBY 
Contracting Officer 
Umpqua National Forest 

i 

I agree with the above procedures to implement the contract mOdification11 

substitute volume for First and Last Timber Sale Contracts and to cease 
cutting existing units as Boon as substitute units are made available. 

! 

AiIlmFORD 
vice llresident 
Scott Timber Company 

cc: Tiller RO 
Regional Forester 

for 

7 

OTAL P.03 
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E X E CUT I V E OFF ICE o F THE PRE SID E N T 

05-Apr-1996 10: 54am 

TO: JOHNSON BJ 

FROM: Jim Petterson 

SUBJECT: First and Last Sales 

A recent AP story. 

old follows --------------------
Timber Swap, 0450 
Agreement Near on Swap to Save Old Trees 

ROSEBURG, Ore. (AP) Agreement is near on a timber swap that 
would save from logging centuries-old federal timber that has been 
the focus of demonstrations by environmentalists, the u.S. Forest 
Service says. 

Roseburg Forest Products could sign the agreement with the 
Forest Service as early as today, Umpqua spokeswoman Cheryl 
Walters. The company would trade the controversial First timber 
sale for 4 million board feet of other trees from partially logged 
stands. 

"An agreement is so darn close," Walters said. "RFP has 
agreed in concept and we don't see any reason why they would back 
out. ' , 

Speaking to the Roseburg Area Chamber of Commerce, Umpqua 
National Forest Supervisor Don Otsby said Thursday the deal could 
be the first of a series of swaps to stop logging of 
environmentally sensitive areas under the so-called salvage rider. 

Roseburg Forest Products began logging last month on the First 
timber sale after negotiations for the trade broke down. The sale 
is one of a number that were offered in the midst of the battle 
over the northern spotted owl and later withdrawn over 
environmental concerns. 

After finding at least one tree that appeared to be 1,000 years 
old, environmentalists tried to stop the logging. At one point 
three people were arrested when they chained themselves to junked 
cars to block a logging road. 

"We expect the cutting will stop immediately now that 
substitute volume has been explicitly authorized by the Department 
of Agriculture, identified by the Forest Service and offered to 
Scott Timber," said Ken Carloni, president of the environmental 
group Umpqua Watersheds Inc. Scott Timber is the logging subsidiary 
of Roseburg Forest Products. 

"Allyn Ford (executive vice president of Roseburg Forest 
Products) indicated to me that he would stop cutting as soon as the 
Forest Service offered suitable substitute volume and I am 
confident he will abide by his word. I I 

Roseburg Forest Products didn't immediately return a telephone 



call for comment. 
The sale was withdrawn by the Forest Service in 1990 after 

deciding that logging the old-growth timber would harm spotted 
owls, a threatened species, as well as cutthroat trout in the 
Umpqua River system. 

The sale was released to Roseburg Forest Products recently under 
the so-called salvage rider. The rider suspends enforcement of 
environmental laws to speed logging that was held up for years in 
the spotted owl fight. 

(PROFILE 
(CAT:Agriculturej) 
(CAT:Businessj) 
(CAT:Environmentj) 
(SRC:APj ST:IDj) 
) 

AP-NY-04-05-96 0428EST 

: SUBJECT: AGRI ENV ID CONW 
Copyright (c) 1996 The Associated Press 
Received by NewsEDGE/LAN: 4/5/96 4:19 AM 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

08-Apr-1996 12:28pm 

TO: (See Below) 

FROM: Kathleen A. McGinty 
Council on Environmental Quality 

SUBJECT: RE: One for the marbled murrelets!!!!!!! 

hey, not to be a party pooper, but i'm not certain that we have 
actually signed the deal on first and last yet. my latest word 
was that allyn ford could not be reached yesterday. 

Distribution: 

TO: T J Glauthier 

CC: Dinah Bear 
CC: Martha Foley 
CC: Jennifer M. O'Connor 
CC: Elena Kagan 
CC: Barbara C. Chow 
CC: Thomas C. Jensen 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

OS-Apr-1996 09 :22pm 

TO: (See Below) 

FROM: Dinah Bear 
Council on Environmental Quality 

SUBJECT: One for the marbled murrelets!!!!! !! 

In our first victory in any of the timber rider-related cases, the 
Court of Appeals for the Ninth Circuit just granted the 
government's motion to extend the stay for. the marbled murrelet 
"known to be nesting" sales until they issue a decision on the 
merits (oral argument is May 7th). Apparently, the panel issued 
their ruling before the industry even filed their brief; they gave 
the industry 14 days to file their brief, but the read is that the 
stay will stay on, so to speak. (I don't know who was on the 
panel yet, but it is the same panel that will hear the merits) . 

Distribution: 

TO: Kathleen A. McGinty 
TO: Martha Foley 
TO: T J Glauthier 
TO: Jennifer M. O'Connor 
TO: Elena Kagan 
TO: Barbara C. Chow 
TO: Thomas C. Jensen 
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DEPARTMENT OF ASRICUL TURE 
OFACE OP TH~ SECRETAAv 

WASHINGToN. D.C. 20:250 

MEMORANDUM TO THE CHIEF, FORES't SERVICE 

FROM: James R. LyODS 
Under Settetary 
Natural R.esoun:es and Environment 

James Gilliland 
General Couasel 
U.s.. Depal1m.eDt of Agriculture 

SUBJECf: Fint, Last, and Abes Wren Timber Sales (Umpqaa NF) 
Elk Fork and Boulder Krab TImber Sales (Siskiyou NF) 

In light of the fact that the subject timber sales substantially viola:te the standards and 
guidelines of the Pacific NW Forest PIan and may cause considerable environmental harm. if 
operate4 the following directive is provided to guide the modification of the above sales to 
provide replacement volume that would be less enviromueDtally hannful. 

PAGE 2/3 

1. It is our mt.ent that all modificati&;>ns to the subject sales offered under section 200 I 
k(l) of the FY 1995 Rescissions Act to provide replacement timber volume for "these 
specific timber sales should comply with the standards and guidelines of the Pacific NW 
Forest Plan and all applicable environmental lavvs. However7 should there be a need to 
expedite identification and harvest of replacement timber VOIU1lle in order to avoid cutting 
of a timber sale of greater adverse environmental consequences, assure that the 
replacem~.sale: . kltA- fI!:~+~ .rue.. $+.tf!J'H·&~ .tltl 1t.(rJe/rllderf+~e.. 'F#q~ 

i:.:: .. .. ... L Plall .dfl~ d!/ dPpllt".«"~ e"v'''''~If+ti( Iqws 
~J SuCh alternative vol~mled in tire ptCCsEHug sen:renee is not available. 

IS" ... It f"'SUi!. 

«fhr e~ctr"I~ b. Is substantially consistent with. the fozest plan. 
+\.t 

c. Uses an ex:pcdit.ed environmental assessment procedure simi.lax to that 
cUlTeJlfly being used for: salvage sales. . 

d. Is accepmble to the Level One teaIn; and 

e_ Is acceptable to other interested parties. 

AN EQuAL OPPORTllNlTY EM~OVIOR 
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2. Vol'lllllC shall be ptepared quickly and priority given to preparing replacement volume 
over all other timber sales. . 

3. Volume offered for replacement shall be of similar value. 

4. Use your ~ professiomlljudgement and so\D1d stewardship principles to guide 
your efforts regardlng modification of the subject sales. 

5. Please give this directive your highest priority . 

.!my proposed offer of rep1a.cemem volume on the subject sales should be coordinated 
through. counsel prior to malcing a formal offer to the contract holder. 

Any questions regardfug this directive should be presented to the Under SecTetary of 
Agriculture and the General Counsel. 

Please convey this directive to the appropriate Forest Service officials. immediately. 



-APR-04-98 12.55 FROM. 10. 

DEPARTMENT OF A6R1CUL TURE 
OFFlC£ OF THE SECRE"r'A~ 

WASHINGTON. o..e.. 20250 

MEMORANDUM TO TBE CBIEFtFOREST SERVICE 

FROM: J .... es R. Lyons 
Under Seerdary 
Natural Resources and 'Enm-onDleat 

James GilliJaJid 
Gimeral CoubseI 
U.s. DepartmeDt of Agriculture , 

~ Lasft aJ;ld Abes Wren, Timber Sales (Umpqaa NF) 
'Elk Fork aDd BOnt.kr Krab ''I'inaber Sales (Siskiyou NF) 

,) 

AN eOU4l OPPORTUNITY eMPLOveA 

PAGE 2/3 
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2. Volmne shall be prep:ned quickly and priority given to Prepaiiug replacemeot volwne 
over an ~ther timber sales. . 

3. Volmne offered for repIacement shall be of similar vafue.. 

4. Use ycrur bQst profcssionaIjudgement and sound srewardship principles to guide" 
your efforts regatdiDg modification of the subject sales. 

5. Please give this directive your highest priority. 

Any proposed offer ofrep1acemeQt volmne on the ~ect sales should be coordinated 
thrOugh COllOSe) prior to inaking a foImal offer to the coutmct holder. 

Any questions regarding this directive should be presented 10 the UDder SecretaIy of 
AgricUJfme and the GenCral ConoseL. 

Please cou'Yey this ditective to the appropriate Forest Service offic~ immediately. 

3/3 



E X E CUT I V E OFFICE o F THE PRE SID E N T 

03 -Apr-199 6 03: 44pm 

TO: (See Below) 

FROM: T J Glauthier 
Office of Mgmt and Budget, NRES 

SUBJECT: Timber Letter Sent Yesterday 

Attached is a copy of the letter that Sec. Glickman sent 
yesterday to the- owner of the "First" and "Last" timber sales in 
Oregon. The letter reaffirms our offer of replacement timber for 
these sales that would cut trees of up to 650 years old. 

Negotiations are continuing between this contract holder 
and the Forest Service, with the hope of possible agreement on 
replacement timber this week. 

Similar negotiations by the Forest Service should begin 
immediately with the holders of at least three other sales in 
such old growth areas. The BLM is also about to release 
agreements with several contract holders on replacement timber, 
an~ will begin negotiations on other potential contracts. 

Distribution: 

TO: Alice M. Rivlin 
TO: Jacob J. Lew 
TO: Martha Foley 
TO: Elena Kagan 
TO: Jennifer M. O'Connor 
TO: Ron Klain 

CC: Ron Cogswell 



Mr. AJlyn Ford 
Roseburg Forest Products 
Post Office Box 1088 
Roseburg, Oregon 97470 

Dear Mr. Ford: 

DEPARTMENT OF AGRICULTURE 
OFFICE OF THE SECRETARY 

WASHINGTON, D.C. 20250 

April 2, 1996 

As you know, the Clinton Administration is deeply concerned about the harvesting of old 
growth timber sales in extremely sensitive watersheds. The First and Last timber sales were 
awarded to Scott Lumber Company, a subsidiary of Roseburg Forest Products, on March 8, 
1996, as required by the court's interpretation of the salvage rider of the 1995 Rescissions Act. 
These are primary examples of sales which should not be harvested. Operation of these sales 
poses a significant threat to coho salmon and cutthroat trout which are very important to the 
environment and the region's economy. 

On February 6, 1996, you wrote Secretary Babbitt and myself expressing your willingness 
to engage constructively with us in an effort to find more environmentally sound alternatives. We 
appreciated your initiative in that regard and the Forest Service began working with you. 

In short order, the Forest Supervisor of the Umpqua National Forest offered you 
alternative volume in the Diamond Lake District to be available in June, to operate in lieu of First 
and Last. It is my understanding that you declined to accept this offer at that time and intend to 
continue the cutting of ancient trees, some as old as 650 years, instead of waiting 2 more months 
for this replacement timber. Your actions pose significant and potentially irreversible economic 
and environmental hann to the region. 

Upon your refusal of its offer, the Forest Service redoubled its efforts once again to 
identify alternatives. I am hereby repeating our first·offer to you to exchange First and Last 
timber for timber in the Diamond Lake District previously offered. In the alternative, we can offer 
replacement timber being prepared by the Umpqua Forest Supervisor in the Tiller District to be 
ready for harvest very soon. In response to these offers, I request that you cease cutting the First 
and Last timber sales and indicate your willingness to accept one of these offers of alternative· 
volume. 

, , 



.. ..-:,' 

Mr. Allyn Ford 

I request that you affinnatively respond to this letter by April 5, 1996. Because of the 
graVity-ofinc"sifiiafion:-1I1e -GQverrunenfis· prepared to pursue all legal remedies avciililble"-
regarding the First. and Last timber sales. 

I look forward to your reply. 

2 
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E X E CUT I V E OFF ICE o F THE PRE SID E N T 

03-Apr-1996 03:23pm 

TO: (See Below) 

FROM: Christine L. Nolin 
Office of Mgmt and Budget, NRD 

SUBJECT: Forest Service Guidance on Replacement timber for 1st & Last 

USDA will be revising its draft guidance to the field as a result 
of a meeting held this afternoon with TJ Glauthier, CEQ, DOJ, DOl 
and NMFS. TJ has asked that I circulate the revised version to 
you. You should be getting it about 4:30 and we need a quick 
turn around in order to try to get it out today. 

Because of outstanding legal concerns raised by DOJ, the guidance 
will be limited at this time to the 5 released sales that are the 
subject of current controversy. This includes the First and Last 
sales. 

In order to guide policy making on replacement timber for other 
environmentally damaging sales, DOJ has been charged with 
providing answers to the following legal questions: 

1) Do we have the authority to unilaterally cancel 318 
contracts under their original contract provisions? (analysis 
underway since last week) . 

2) a. Can we provid, for k(l) sales, replacement timber 
that doesn't comply with environmental laws and Forest Plan 
standards and guidelines? 

b. Can we provide, for k(3) sales, replacement timber 
that doesn't comply with environmental laws and Forest Plan 
standards and guidelines? (the general consensus is that the 
answers to these questions may be different). 

3) Do we have the authority to offer Forest Plan timber as 
replacement timber under k(3)? 

4) Do we have the authority to buyout a 318 contract in a 
voluntary agreement with a purchaser? 

Distribution: 

TO: Martha Foley 
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Mr. Altyn Ford 
Roseburg Forest Productg 
Post Office Box 1088 
Rosebur-g. Oregon 97470 

Dear Mr. Ford: 

DEPARTMeNT OF AGRICULTURE 
Of"FICE OF THJ;;: 5E:CRETA~V 

WASHING"1"O.... D.C. 20:aSO 

April 2, 1996 

~00~/003 

As you know, the Clinton Administration is deeply concerned about the harvesting of old 
growth timber sales in extremely sensitive watersheds. The First and Last timber sales were 
awarded to Scott Lumber Company, a subsidiary of Roseburg Forest Products. on March 8, 
1996, as required by the court's interpretation of the salvage rider of the 1995 Rescissions Act. 
These are primary examples of sales which should not be harvested. Operation of these sales 
poses a significant threat to coho salmon a.nd cutthroat trout which are very important to the 
e~vironment and the region's economy. 

On February 6, 1996. you wrote Secretary Babbitt and myself expressing your willingness 
to engage constructively with us in an effort to find more environmentally sound alternatives. We 
appreciated your initiative in that regard and the Forest Service began working with you. 

In short order, the Forest Supervisor of the Umpqua National Forest offered you 
alternative volume in the Diamond Lake District to be available in June. to operate in lieu of First 
and Last. It is my understanding that you declined to accept this offer at that time and intend to ' 
continue the cutting of ancient trees, some as old as 650 years, instea.d of waiting 2 more months 
for this replacement timber. Your actions pose significa.nt and potentially irreversible economic 
and environmental hann to the region. 

Upon your refusal ofib offer, the Forest Service redoubJed its efforts once again to 
identity alternatives. I am hereby repeating our first 'offer to you to exchange First and Last 
timber for timber in the Diamond Lake District previously offered. In the alternative., we can oft'er 
replacement timber being prepared by the Umpqua Forest Supervisor in the Tiller District to be 
ready for ha.rvest very soon. In response to these offers. I request that you cease cutting the First 
and Last timber sales and indicate your willingness to accept one of these offers of alternative 
volume. 

, AN eOUAL. OPPORTUNITY EMPl.OYER 
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Mr. A:llyn Ford 

I request that you affirmatively respond to thilletter by April 5. 1996. Because of the 
gravity oftbe situation, the Government is prepared to pursue aU legal remedies available 
regarding the First and Last timber sales. 

I look forward to your reply. 

2 
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SUBJECT: First, Last, and Abes Wren Timber Sales (Umpqua NF) 
Elk Fork and Boulder Krab Timber Sales (Siskiyou NF) 

TO: Regional Forester, R-6 

DRAFT 

Please refer to the attached letter of Under Secretary Jame~ Lyons, regarding replacement timber 
volume for certain "318" timber sales on the Umpqua and Siskiyou National Forests. In addition 
to that letter, we are providing some additional clarification for you to follow in preparing this 
replacement volume. 

• Priority will be given to replacement volume from the marix, and, to the extent possible 
given the Reed to expedite preparation of replacement volume, consistent with NW 
Forest Plan standards and guidelines. 

• Volume will be prepared quickly and priority given to preparing replacement volume 
over all other timber sales. 

• Volume offered for replacement should be of similar value to that being replaced. 

• Proposed replacement units will be discussed with the contract holder and local 
environmental leaders prior to being awarded. 

• Use your best professional judgement and sound stewardship principles to guide your 
efforts regarding replacement timber volume. 

• Please give this directive your highest priority. 

30 1-7-71- Yf2-'t.-

3Vl- 4~\"'~\1.:1 
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Mr. AllYn Ford 
Ex.cutive Vice Prelide:nt 
RoSCbufS Forest ProdUatB 
:r.O. Bqx 10S8 . 

gC~A"TMK"T 01" AO".OUL. TU". 
O~PIOE O~ THB "C,.I!TAI'ItV 

w"'.I'tINeTON. D.C. aOMO 

1'" :# 2 
iii 002/002 

Rosebutg, Oregon 974'70 
, , --- --------~ 

Dear Mr. Ford: 
I 
I 

,A.$ you ]mow, the Clinton A.dmhUstration ~$ det!ply Qonyl:ll"tU'Jd about the hervestmg 
of old iJ;'cFWth sales ill ~:xtremely sensitive watershedS. ll1e f1nt and Last umber sales, which 
were aWarded to Scott I:,.ltmbe:r Company on March 8, 1996, as required by the salvage ricle~ 
of tho 1~95 ROt;it;$ions Act, arc prirna:y C"NnPJ.eg of sale!], whloh, if harvested. will be very 
env:lrotJ:mentally d~lllu"I~S1 particularly to sa1m.on. 

I ~ 

PrevioUSly. rcp:reflentativcs of the Umpqua National Forest offered you altematl,yo' 
volUttle~ origi11a11y pre]~ed ax a part of the FY 1996 tituber we program. to operBle!in Ueu ()~ 
Fust an.d Lut. It is my und~ tlult you declined tQ ~cept this offer. .<....... I 

I .. 
I am ox«mding to y01; once agaln, BIl otter to ~chan8e 1his tlmbor o;n ~e Umpqua i 

Natio~ Forest fQr the: Fir5t ~ Last timbcr se.les. .As a plUt oft.hi~ of&l"~J· .. req,ued that you i 
QO=. o~ ofFil'/rt and Lut lI~tI iM1ea~ yom willingness to accept this offer of alternative: 

volume. . 'I 

~ request that you a:ffumativcJy respond to this letter by Apr1141 1996; otherwise the 
Gove$ent will pursue allJegal remedies available to it to prevent further harvest of tho F:lrsl 
and L~4't timber sal"., . I , , 

llook forward to your reply. 

DAN OLICKMAN 
Socretaty 

AN IOUAt. Q~PORTUNITY IlM~~OYEA 

. . .. I.. .'-'- .-.-... _-_. __ ......... .... ". 

I . 
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Release No. 0160.96 

Jim Fetterson (202) 720-4623 

GLICKMAN MOVES TO I?ROTECT OLD-GROWTH AREAS IN NORTHWEST 
I' 

Washinq,ton, March 29, 1996--Agriculture secre'tary Dan Glickman today 
announced that he has signed an order, in the form of an interim final ru e, 
to provide the Forest Service with an additional tool it needs to mOdify he 
moat environmentally-damaging timber sales authorized under the timber ri er 
included by ¢ongress in the 1995 Rescission Act. 

I 

I 

Glickman's order will give the Forest Service added flexibility to w 
with timber ~perators that hold rights to log certain old-growth timber s 
known as "se~tion 319 sales," in the Northwest, such as the First and Las 
timber sales! on the Umpqua National Forest in Oregon. 

rlc 
les, 

1 , 

The order gives the Forest Service the authority to offer substitute 
timber locat~d outside of an original sale area. Under current regulatio s, i 

in offering ~ubstitute volume, the Forest Service can only swap timber wi hil! 
a given salei area. With the section 318 sales, alternative timber is not 
available wi~hin many sale areas. Therefore, in order to swap timber, th 
Forest Service needed the authority to offer substitute timber outside of a 
sale area. i 

"I want; to be perfectly clear," Gliclanan said. "The Clinton ' 
Adrninistrati:on is exercising every option available to prevent the logqin o~ 
these remark~ble, environmentally-critical old-growth areas. In fact, I 
President Cllinton supports repeal of the section 318 timber rider. I 

5, "The boittom line is that the First and Last timber sales, among othe 
should not b:e cut. We have been working wi th tirnb~r operators and the 
environmentai1 community for weeks to work out mutually acceptable solutio 8. 

Thus far, we have not reached agreement. I believe that with this new 
authority, ~he tools are in place to head off the immediate threats to 
fisheries, sloi18, streams and threatened and endangered species that woul 
result from :harvestinq these section 318 sales. II I 

, ' 

In add~tion to Glickman's order, Unde~ Secre~ary for Natural Resourc 
and Env1ron~ent, James R. Lyons, directed the rorest Service 'to give prio 
to its effo~ts to find alternative timber and work with timber operators, 
local environmentalists, and other government agencies to get work done 
quickly, 

"We are exploring every avenue within the confines of Congress' 
rider and the narrow court interpretations to protect these areas in the' 
Umpqua and S,islciyou National Forests," Lyons said. "Our goal is to qet t e 
contract holders, local enVironmentalists, and agency personnel out on th 
ground to fjJnd alternative timber. All parties s:eem to agree that they d 
want to see :sales, such as the Ellc Fork, Boulder 'Krab or First and La.st, 
harvested. ,Worlcing together, we should be able to solve these problems." 

o 

! 
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E X E CUT I V E OFF ICE o F THE PRE SID E N T 

01-Apr-1996 07:50pm 

TO: Thomas C. Jensen 

FROM: Dinah Bear 
Council on Environmental Quality 

SUBJECT: weekly agenda 

The EOP/agency timber working group will meet Tuesday, April 2, at 
2:00 p.m. in the CEQ conference room. 

The agenda will include: 

1. Recent events 

2. Litigation update 

3. Replacement timber 

a. Draft directive 
b. BLM replacement timber 

4. Update on murrelet survey direction 

5. Oversight on salvage sales 

6. Other business 

a. Follow-up on draft directive 
b. Law enforcement coordination mtg. 



E X E CUT I V E OFFICE o F THE PRE SID E N T 

29-Mar-1996 08:52am 

TO: Elena Kagan 

FROM: Dinah Bear 
Council on Environmental Quality 

SUBJECT: RE: hatfield letter 

Thanks. No thanks to our fax machines! 

In terms of the Hatfield letter, the last thing I heard was from 
Barbara Chow via Katie around 8:30ish. To Barbara's apparent 
surprise, the Rs were "studying" the letter and hadn't rejected it 
yet. Except they were cranky about one thing - that the Murray 
language that I was told to attach to the letter carried a fax 
line from - gasp - Patty Murray's office. I am not making this 
up. I wish I were. 

Yes, I heard about the meeting on the House side. Didn't go well, 
I gather. I'm not confident I've heard eveyrthing, but there was 
a good deal of screaming about contract cancellation (with Members 
stating that they thought it would be fine if some of us exec. 
branch types went to jail (so much for my overly academic thoughts 
about the distinctions between the two branches of govern.!). As 
you may imagine, Peter C. was less than enthused about this 
notion. They were also adamant that those Trees Had To Stop 
Falling, Period. They pushed us hard to enter into negotiations 
on the premise that alternative timber "substantially comply" with 
the Forest Plan standards and 'guidelines. Indeed, USDA has now 
directed the Forest Service to come up with a package deal by next 
Wed. that wouldn't necessarily meet standards and guidelines and 
full compliance w/env. law but that would be better than 1st and 
Last. 

I gather the finer legal points were not analyzed or debated. 



THE WHITE HOUSE 

WASHINGTON 

March 28, 1996 

MEMORANDUM FOR LEON PANETTA 

FROM: ELENA KAGAN €I'-

CC: 

SUBJECT: 

HAROLD ICKES, RON KLAIN, KITTY HIGGINS, 
KATIE McGINTY, JACK QUINN, KATHY WALLMAN 

YESTERDAY'S TIMBER MEETING 

I heard you asked at the 8:15 meeting what had happened at 
the meeting on timber that the counsel's .office held yesterday. 
Kathy Wallman requested that I give you a summary. 

The purpose of the meeting was to discuss whether we should 
seek to cancel two timber sale contracts recently released (and 
other contracts that soon may be released) under the timber 
rider. We would base this action on a clause in the contracts 
that allows cancellation if completion of the sale would cause 
environmental harm. The legal issue is whether the timber rider 
implicitly invalidated this clause, such that we can no longer 
rely on it. 

Attending the meeting were three members of the counsel's 
office, three lawyers from the Justice Department, Harold Ickes, 
Ron Klain, and Jim Lyons of the Department of Agriculture. 

Ron and Harold expressed the view that seeking to cancel 
these contracts would make sense from the standpoint of policy 
and politics. Jim Lyons took the opposite position, although he 
previously had urged cancellation. Ron has indicated that he 
will talk to Secretary Glickman about this issue. 

The counsel's office urged that there is a defensible legal 
argument for canceling the contracts. The Department of Justice 
attorneys disagreed, claiming that the argument is so frivolous 
as to pose the risk of judicial sanctions. To allow further 
consideration of this issue, the DOJ attorneys agreed to write a 
draft brief setting forth the argument. We should receive that 
brief in the next day or two. 

Assuming we do decide that it makes sense to cancel the 
contracts and that there is a legal basis for doing so, we will 
have to decide how best procedurally to accomplish this action. 
Because the USDA is currently under injunction to "complete" the 
two contracts we now would seek to cancel, the counsel's office 
recommends notifying the court in advance of our intent to take 
this action. An alternative approach urged by Harold at the 
meeting (but vehemently opposed by DOJ) would be simply to cancel 
the sales and contest the inevitable motion to hold Secretary 
Glickman in contempt of court for violating the injunction. 
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THE WHITE HOUSE 

WASH I NGTON 

March 28, 1996 

MEMORANDUM FOR LEON PANETTA 

FROM: KA'fII¥ HALLM1\1)_F c..ell'tl 

I) SUB~,E~ t "- ~ YESTERDAY'S TIMBER MEETING 
CC. ~t~ IfH4 f;;W 

The Counsel's offlce held a meetlng yesterday to dlSCUSS 
whether we should seek to cancel two timber sale contracts 
recently released (and other contracts that soon may be released) 
under the timber rider. We would base this action on a clause in 
the contracts that allows cancellation if completion of the sale 
would cause environmental harm. The legal issue is whether the 
timber rider implicitly invalidated this clause, such that we can 
no longer rely on it. 

Attending the meeting were three members of the counsel's 
office, three lawyers from the Justice Department, Harold Ickes, 
Ron Klain, and Jim Lyons of the Department of Agriculture. 

Ron and Harold expressed the view that ~ing to cancel 
these contracts would make sense from the s ndpoint of policy 
and politics. uch to ever one's surprise (he previously had 
urged cancellation), Jim Lyons too e opposite position. Ron 
has indicated that he will talk to Secretary Glickman about this 
issue. 

The counsel's office urged that there is a defensible legal 
argument for canceling the contracts. The Department of Justice 
attorneys disagreed, claiming that the argument is so frivolous 
as to pose the risk of judicial sanctions. To allow further 
consideration of this issue, the DOJ attorneys agreed to write a 
draft brief setting forth the argument. We should receive that 
brief in the next day or two. 

Assuming we do decide that it makes sense to cancel the 
contracts and that there is a legal basis for doing so, we will 
have to decide how best procedurally to accomplish this action. 
Because the USDA is currently under injunction to "complete" the 
two contracts we now would seek to cancel, the counsel's office 
recommends notifying the court in advance of our intent to take 
this action. An alternative approach urged by Harold at the 
meeting (but vehemently opposed by DOJ) would be simply to cancel 
the sales and contest the inevitable motion to hold Secretary 
Glickman in contempt of court for violating the injunction. 



THE WHITE HOUSE 

WASHINGTON 

March 24, 1996 

MEMORANDUM FOR JACK QUINN 
KATHY WALLMAN 

FROM: ELENA KAGAN ~ 

SUBJECT: NEW AND URGENT TIMBER CRISIS 

At a meeting this weekend on timber issues, Ron asked that 
you set up a ~~ ~ay, to be attended by John Schmidt and 
Lois Schiffer ~ Lyon (from USDA), Ron, Harold, Katie, Martha, 
me, and Dinah . . The purpose of the meeting is to discuss 
whether we. should seek to cancel timber contracts governing the 
First and Last timber sales. 

Justice opposes this course of action, insisting that it is 
legally indefensible and that it will land Secretary Glickman in 
jail for violating an injunction; White House people increasingly 
support the action, saying that it is politically necessary. My 
view is that we should go forward with the cancellation; although 
the courts probably will rule against us, the legal arguments 
supporting cancellation are not frivolous; moreover, these 
arguments can be made within a procedural setting that does not 
subject anyone to charges of violating an injunction. 

Background 

You may recall that we recently awarded the First and Last 
sales, notwithstanding their extreme environmental sensitivity. 
In the Justice Department's view, we had run out of legal bases 
for withholding these sales; moreover, we believed that Jim Lyons 
might be able to reach an agreement with the purchaser, involving 
the provision of less environmentally harmful but still valuable 
timber. These settlement efforts have now collapsed, primarily 
because we could not guarantee that environmental groups would 
forego challenging the provision of replacement timber. The 
purchaser has now begun to harvest; the trees he is cutting are 
more than 1,000 years old; and there may well be large-scale 
protests and lots of press coverage starting next week. 

In the meantime, Senator Hatfield is. urging that we accept a 
new timber rider, which supposedly would prevent situations like 
this one by making timber swaps easier to accomplish. We cannot 
accept Hatfield's rider in its current form because of its effect 
on sales where murrelets are nesting; whereas current law 
prevents any harvesting of these sales (though also imposing an 
obligation on the government to provide replacement timber), the 
new rider allows such harvesting until the government comes up 
with replacement timber acceptable to the purchaser. If this 
problem were fixed, however, the Hatfield rider would present us 

J 



with a serious policy issue. The rider would make timber swaps 
easier because it includes "sufficiency language" -- language 
that prevents a challenge to the provision of replacement timber 
on grounds that it violates environmental law. But we generally 
have joined the enviros in opposing sufficiency language, and 
they will be upset if we retreat from this principle, even to 
prevent bad sales from going forward. 

The combination of the First and Last sales and the Hatfield 
rider have put us in a real bind. We look as if we are doing 
nothing to prevent harvesting; .at the same time, we look as if we 
are refusing to sign on to legislation that would give us the 
means to do something. Even our friends are deserting us. Wyden 
and DeFazio just issued a blistering press release demanding that 
we find a way to do a timber swap on the First and Last sales, 
whether administratively or via the Hatfield rider. 

In this context, the idea of cancelling the contracts on the 
First and Last sales arose again this weekend. I say "again" 
because this idea has been around £or a long time; the enviros 
have urged us often to take this step. At Saturday's meeting, 
Ron and Martha expressed the view that we should now take this 
action. Cancelling the contracts, even if unsuccessful, would 
make it seem as if we're doing something to try to prevent the 
First and Last sales from going forward. Moreover, taking this 
action would make it easier for us (should we wish to do so) to 
sign on to legislation involving sufficiency language; we then 
could present this decision as the only remaining way to prevent 
sales like First and Last from going forward. 

Legal Issues Involving Cancellation 

Every timber sale contract contains a clause permitting 
termination of the c9ntract upon a determination by the Forest 
Service that continuation of the contract would cause serious 
environmental degradation or resource damage. (Each contract 
also states the measure of damages in the event of termination.) 
There is no question that harvesting the First and Last sales 
would cause serious resource damage. The critical question is 
whether the cancellation clause remains operative given the 
enactment of the timber rider. 

The critical portion of the timber rider directs the 
Secretary to "act to award, release, and permit to be completed 
.. with no change in originally advertised terms" certain timber 
sale contracts previously offered or awarded but not released 
because of fear of environmental harm. 

The Justice Department, in arguing that this language 
effectively overrides the cancellation clause in the sale 
contracts, points to the language "permit to be completed." DOJ 
argues that this language bars the Secretary from interfering 
(for example, by invoking the cancellation clause) with the 
completion of a covered timber sale contract. DOJ also argues 
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that if the cancellation clauses remain in effect, the entire 
purpose of the timber rider would be frustrated. That purpose 
was to force the government to release sales it had found to be 
environmentally harmful. If the government retains the ability 
to terminate all such sales via the cancellation clause, the 
rider would be rendered functionally inoperative. 

The opposing view focuses on the reference to "originally 
advertised terms" of the affected contracts. This language, the 
argument runs, preserves all terms of the original contracts, 
including the cancellation clause. The statute doesn't say to 
return to the original contract minus the cancellation clause; it 
says to, return to the original contract (which includes the 
cancellation clause). Of course, the continued efficacy of the 
clause would allow the Secretary to prevent most of the affected 
sales from going forward, in contravention of Congress's apparent 
intent. One response to this argument is that it doesn't matter 
what Congress meant; it matters what Congress said, and Congress 
said that the original contract terms remain in effect. Another 
possible response is that the rider still has meaning because it 
forces the Secretary to invoke the termination clause if he 
wishes to prevent a sale from going forward, which may affect the 
measure of damages to be awarded. (If there is no difference, 
with respect to damages, between invoking the termination clause 
and simply withholding the sale, as the Secretary did prior to 
the timber rider, this argument becomes quite weak.) 

Were I a judge, I would adopt the argument of DOJ noted 
above that enactment of the timber rider effectively invalidates 
the cancellation clause of the contracts. I think most judges 
would rule in this manner, and I am sure Judge Hogan will do so. 
I do not think, however, that the opposing argument is frivolous. 
I cannot imagine a judge sanctioning a party for raising this 
argument, or even wanting to do so. In short, directing DOJ to 
defend cancellation of these contracts would not force it to 
violate any ethical obligation. 

Complications Resulting from Judge Hogan's Injunction 

DOJ rightly notes that at this point we are not dealing with 
a simple matter of statutory interpretation. The government is 
currently under an injunction, issued by Judge Hogan, "to 
immediately award, release, and permit to be completed" the First 
and Last sales. If the Forest Service cancels the contracts on 
these sales, Judge Hogan might find the government to have 
violated his injunction and might subject the responsible 
officials (Jim Lyons? Dan Glickman?) to sanctions for civil, or 
even criminal, contempt. 

The way to avoid this outcome is to seek a clarification of 
the injunction, rather than simply to cancel the contracts. 
Effectively, we would go to Judge Hogan, make an argument that 
both the rider and his injunction permit us to invoke the 
cancellation clause, and ask for his permission to act upon that 



understanding. Assuming he rejects our interpretation, we then 
could take that ruling to the Ninth Circuit (while also seeking a 
stay from Hogan and/or the appellate court). 

Recommendation 

Assuming an attempt to cancel the contracts is important for 
policy reasons, I recommend urging (and, if necessary) directing 
DOJ to take that action, by means of filing a motion with Judge 
Hogan seeking clarification of his injunction. 
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CANCELLATION OF TIMBER SALE CONTRACTS 

(At beginni?g of meeting) 

• 

• 

• 

I asked everyone here becal:lse there seems to be a dispute 
between the policy peo~le at the White House (and also the 
USDA) and the legal people at the Justice Department as to 
w~~ to attem t to cancel certain tim?er sale contracts, 
under those con rac s ermlna lon causes. 

As I understand it, the V~ce ~resident, as well as the 
Department of Agriculture, would=t!ke us to take that 
action. The Justlce Department has resisted, saying the 
action is legally lndefenSlbl.e. 

I think the best thing to do is for everyone here to ~e 
their case -- to talk about whether cancellation is 
important as a po"licy matter; to talk about whether we can 
pursue that approach in a legally responsible manner that 
doesn't involve risk of contempt or sanctions. 

(At end of meeting) 

• 

• 

• 

• 

It sounds as if we're in a ve~y difficult situa~ion from the 
standpoint of both policy and-politics. We've h d to 
release two sales (the First and Last sales) that are very 
environmentallY sensitive. The purchaser has begun to 
harvest those sales; We're likely ·to see protests and lots 
of negati ve press coverage. ~ 

• 
The policy people at the White House and USDA belie·ve it 
would help us iD~tried to cancel the contracts on these 
sales. Of cours , f the cancellation were successful, we'd 
have a way out of of problems. BLit ev"eri If it w8ie"" not (as 
it proba~n' t be) '. our effort will allow. us to say that 
we've ta ery conceivable step to try ~o stqp Shese 
seles; In clItion, the effort to cancel -- which the 
environmentalists are~" nding before we sign on to more 
controversial "fixes" -3 y gain us greater freedom of 
action in pursuing admin' ratlve and legisiative soiutions. 

~ . 
Giv~e importance of this action to the policy people, I 
thi~ should go ahead with this action unless it's 
sanctlonable as a vlolation of professional obIlgations. 
Form wha t I've heard a t thl s meet ltrg, I Cfbi'f"t thfrr~ it 
reaches that level -- or anything close to it. 

Th~re's no~uestion that this will be a tO~9h argument to 
make. If t e contract term allowing for cancellatl~n 
survived the timber rider, it would substantially (though 
not entirely) frustrate the purpose of the rider, which was 
to release sales withheld as environmentally harmful. In 
addition, the phrase "permit to be completed" gives support 
to the view that the Forest Service can't terminate the 
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• 

contracts by way of their termination clause. 

On the other hand, we do have what seems to me a non
frivolous argument here. The rideL specifically provides 
for "rio change in originally advertised terms" of the 
contracts, and on its face that language includes the 
clauses allowing for cancellation. To say that the rider 
invalidates the cancellation clauses of Ehe contrac~ 
requlres that we essentially ignore that statutory language. 

• From everything I've heard, I don't think we're going to win 
this case; indeed, I'd be very surprised if we did so. But 
I also don't think any judge would sanction us from going 
into court and making this case. 

• I understand there's a real question about how to do this, 
given the existence of Judge Hogan's injunction. But it 
seems to me we can avoid the danger of contempt by, instead 
of cancelling the contracts, just going tg Judge Hogan 
seeking a clariffcation of the ~njup6f'jQn. We'd essentially 
be ~king him whether his injunction~ and the statute on 
whlch it was based, allowed cancellation under the original 
contract terms. = 

c:;:l . 

• So I would request that Justice pursue this approach. It 
seems to me the sort of extremely aggressive, but not 
sanctionable, advocacy these cases will sometimes demand. 
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E X E CUT I V E OFF ICE o F THE PRE SID E N T 

28-Mar-1996 01:02pm 

TO: (See Below) 

FROM: T J Glauthier 
Office of Mgmt and Budget, NRES 

SUBJECT: RE: letter to hatfield 

With any luck, the letter has now gone out to Hatfield. 

Are you willing to convene our group sometime this 
afternoon to discuss what our strategy should be during the final 
CR negotiations of the next 24 hours. 

Whatever is or is not done on the CR now will 
significantly affect what we can do during the next 3 weeks. 

Distribution: 

TO: Kathleen A. McGinty 

CC: Dinah Bear 
CC: Ron Klain 
CC: Martha Foley 
CC: Barbara C. Chow 
CC: Jennifer M. O'Connor 
CC: Elena Kagan 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

28-Mar-1996 08:00am 

TO: Elena Kagan 

FROM: Dinah Bear 
Council on Environmental Quality 

SUBJECT: RE: trees - why do we need them? 

yes, you're right, the letter to you didn't go through. it's on 
its way now. call me if you don't have it in 5 minutes. 

no, no one has suggested (to my knowledge) marking up Hatfield 
language. What Barbara is suggesting is that we send up the 
Murray language for replacement and buy-back as an attachment. 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

28-Mar-1996 08:02am 

TO: Elena Kagan 

FROM: Dinah Bear 
Council on Environmental Quality 

SUBJECT: Jean's murrelet brief 

have you looked at the brief yet? I looked at it early this am 
and have no problems with it, although I know that Nancy will be 
unhappy about the argument that we can't move replacement timber 
now. Jean couldn't get an answer out of the Forest Service 
yesterday and i suspect God couldn't either, had she tried. 



E X E CUT I V E OFF ICE o F THE p' RES IDE N T 

28-Mar-1996 08:26am 

TO: (See Below) 

FROM: T J Glauthier 
Office of Mgmt and Budget, NRES 

SUBJECT: RE: letter to hatfield 

I agree that it would be advisable to get the letter up 
as soon as possible. I have also heard reports that Hatfield 
is saying in the conference that he has not heard back from us 
yet. 

I was not at the meeting, but would suggest that the 
letter be signed by someone who was at the meeting, rather than 
be Leon. Katie or Ron could certainly sign it. 

Wouldn't referencing Murray's bill be sufficient, rather 
than actually attaching it? 

On substance, my main concern is that we get some 
authority right away to stop the worst sales and begin the 
replacement negotiations in earnest. If this is deferred for 
another 3 weeks as a result of failed CR negotiations, at this 
time of year, there will be more trees cut. 

As the day goes on and the course of the CR negotiations 
becomes clear, I suggest we caucus on what our immediate strategy 
should be. Whatever new legal authorities we'll have during 
this next 3 weeks, if any, will probably have to be well underway 
by tonight. 

Distribution: 

TO: Dinah Bear 

CC: Kathleen A. McGinty 
CC: Ron Klain 
CC: Martha Foley 
CC: Barbara C. Chow 
CC: Jennifer M. O'Connor 
CC: Elena Kagan 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

28-Mar-1996 08:47am 

TO: (See Below) 

FROM: Kathleen A. McGinty 
Council on Environmental Quality 

SUBJECT: RE: letter to hatfield 

fine on getting immediate authority that we need. but, in 
reaching to do that we cannot buy ourselves at least 3 more years 
of this and at least another 120 sales like first and last. 
currently, that's hatfield's price. i'm prepared to be overruled. 
but, i want it on the record on this go around with this mess as 
on the first go around on it, i disagree. 

Distribution: 

TO: T J Glauthier 

CC: Dinah Bear 
CC: Ron Klain 
CC: Martha Foley 
CC: Barbara C. Chow 
CC: Jennifer M. O'Connor 
CC: Elena Kagan 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

28-Mar-1996 08:48am 

TO: (See Below) 

FROM: CN=Ron Klain/O=OVP 

SUBJECT: RE: letter to hatfield 

Message Creation Date was at 28-MAR-1996 08:50:00 

I generally agree with TJ's views. I am waiting to see a final draft of the 
letter; it did not come through last night on my fax. 

As for signatory, my first vote is for Leon, as he carries most weight. If 
Martha thinks that inappropriate, then Katie should sign it, as the President's 
principal advisor on this issue. 

Distribution: 

TO: GLAUTHIER T 

CC: bear d 
CC: mcginty k 
CC: foley m
CC: chow b 
CC: oconnor j 
CC: kagan_e-



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

28-Mar-1996 09:00am 

TO: (See Below) 

FROM: CN=Ron Klain/O=OVP 

SUBJECT: RE: letter to hatfield 

Message Creation Date was at 28-MAR-1996 09:02:00 

I obviously agree with katie that we cannot accept three more years of this as 
the price of any fix. And I still believe that pursuing contract cancellation 
-- if DoJ will do so -- is our best option. My prior agreement with TJ was on 
his process observation that we need to get everyone together, ASAP, to look at 
what the next few weeks will be like in the Northwest, what the relevant 
political players (i.e., Murray, Hatfield, Wyden, DeFazio, Kitzhaber) are 
likely to do, and what our options are in terms of communciations, politics, 
policy, etc. I would suggest that you, Katie, convene such a meeting, and 
invite relevant staffs in all of these areas (CEQ, OMB, OVP, Leg Aff, Pol Aff, 
Ingovtl, WH CoS, Counsel) and the relevant agencies (DoJ, Ag, Int). Right now, 
our problems are as much with our Communciations Strategy as they are with our 
legislative situation. 

Distribution: 

TO: MCGINTY K 

CC: glauthier t 
CC: bear d -
CC: foley m 
CC: chow b 
CC: oconnor j 
CC: kagan_e-



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

28-Mar-1996 09:07am 

TO: (See Below) 

FROM: Dinah Bear 
Council on Environmental Quality 

SUBJECT: RE: letter to hatfield 

On the point of authority - there is, of course, nothing in the 
current hatfield language that gives us the authority to get the 
purchasers to stop cutting trees until replacement timber is 
offered and accepted. 

One piece of the authority USDA believes it needs - to avoid the 
need to put replacement timber through the auction process - is 
the subject of an emergency rule under the Secretary of Ag's 
authority. The rule is on the Secretary's desk and at OMB and is 
expected to be signed off by both parties today. 

Distribution: 

TO: Kathleen A. McGinty 

CC: T J Glauthier 
CC: Ron Klain 
CC: Martha Foley 
CC: Barbara C. Chow 
CC: Jennifer M. O'Connor 
CC: Elena Kagan 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

28-Mar-1996 09:20am 

TO: (See Below) 

FROM: Barbara C. Chow 
Office of Legislative Affairs 

SUBJECT: RE: letter to hatfield 

The conference is scheduled to reconvene at 11:00 this morning. 
Is the language ready? I would still suggest that we attach the 
Murray language and indicate that is what it is. We did promise 
them languge and we will catch grief if we don't do it. 

Distribution: 

TO: Dinah Bear 

CC: Kathleen A. McGinty 
CC: T J Glauthier 
CC: Ron Klain 
CC: Martha Foley 
CC: Jennifer M. O'Connor 
CC: Elena Kagan 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

28-Mar-1996 lO:20am 

TO: (See Below) 

FROM: Dinah Bear 
Council on Environmental Quality 

SUBJECT: RE: letter to hatfield 

Where the Hatfield letter stands now: 

o i have changes from Ron and TJ incorporated into the letter 
except for one. Ron, you suggested adding the phrase lIafter the 
expiration of Section 2001(k) to the sentence, IIWe are fully 
prepared to honor contract terms, but to do so within the 
framework of environmental law.1I I don't know if you're aware 
that Justice filed a brief in these cases last week carrying the 
position that environmental law currently applies to the 
replacement timber sales. This is an issue that has not yet been 
decided by any court because it's not ripe yet, but last week's 
brief was the first articulation of that position in public. 

o there are two other issues where I'm waiting for a little 
additional input from OMB and USDA, but hope to get both soon. 

o we need a decision on who will sign the letter; TJ is 
working on getting that decision made. 

Distribution: 

TO: CN=Ron Klain/O=OVP 

CC: MCGINTY K 
CC: glauthier_t 
CC: foley m 
CC: chow b 
CC: oconnor j 
CC: kagan_e-



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

28-Mar-1996 lO:41am 

TO: (See Below) 

FROM: Kathleen A. McGinty 
Council on Environmental Quality 

SUBJECT: RE: letter to hatfield 

our problem is with the dept of agriculture refusing to carry out 
orders and then blaming the white house for the mess we're in. 

Distribution: 

TO: CN=Ron Klain/O=OVP 

CC: glauthier t 
CC: bear d -
CC: foley m 
CC: chow b 
CC: oconnor j 
CC: kagan_e-



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

27-Mar-1996 09:55pm 

TO: Elena Kagan 

FROM: Dinah Bear 
Council on Environmental Quality 

SUBJECT: trees - why do we need them? 

seriously, i'm sorry i didn't get back to you today. it was 
awful. 

Among other things, USDA is now saying (both Anne and Jim L.) that 
they can never offer replacement timber if they have to follow 
environmental law. Huh? I thought this had been brought up 
numerous times, and in fact, we just filed a brief stating that 
env. law does apply to replacement timber. 

Things are getting a bit tense on the USDA/CEQ front. To put it 
mildly ..... 

The 4 o'clock conference call is to focus on the Klammath tribes 
case. The Forest Service is concerned that we'll overstate their 
current interpretation of how treaty rights affect forest 
management. Justice is concerned that treaty rights do apply. 
DOl is struggling with their trust responsibilities. Lois wants 
to transfer to Hogan (that should take care of all of the rest of 
the issues!). 

I, on the other hand, am defecting to Mongolia. Have fun with 
this crowd! I!! 

(seriously, if you can be on the conference call, call Jeff Garver 
at DOJ at 305-0481.) 



E X E CUT I V E OFF ICE o F 

TO: 

FROM: 

CC: 
CC: 
CC: 

SUBJECT: 

27-Mar-1996 09:25pm 

CN=Ron Klain/O=OVP 

Martha Foley 
Office of the Chief of Staff 

MCGINTY K 
KAGAN E 
CHOW B 

RE: Timber -- Next Steps 

THE PRE SID E N T 

Just got back from marathon meetings on CR. FYI, Hatfield was 
grousing about not having the language in a meeting with Gingrich 
and Dole this afternoon (to the confusion of Gingrich, who asked 
us what MH was talking about!). I explained and said it would be 
going up soon. 

Anyway, has it gone up? 

I also heard something about bootleg language going up from a 
dept??? 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

27-Mar-1996 09:28pm 

TO: (See Below) 

FROM: Dinah Bear 
Council on Environmental Quality 

SUBJECT: letter to hatfield 

I am faxing to all of you this evening another draft of the 
proposed letter to Hatfield. I've got calls into some of you to 
clarify some points. However, Barbara recommends moving it asap, 
given that conference resumes at 10:30 am and that Hatfield is 
already making the point that he hasn't heard back from us. 

Two other points: 

1. She recommends that we attach the Murray language on 
replacement and buy-back. Any concerns? 

2. The signatory - Barbara recommends L.P. 

I'll be here tonight as long as any progress can be made to move 
this along. 

Distribution: 

TO: Kathleen A. McGinty 
TO: Ron Klain 
TO: T J Glauthier 
TO: Martha Foley 
TO: Barbara C. Chow 
TO: Jennifer M. O'Connor 
TO: Elena Kagan 



CANCELLATION OF TIMBER SALE CONTRACTS 

(At beginning of meeting) 

• I asked everyone here because there seems to be a dispute 
between the policy people at the White House (and also the 
USDA) and the legal people at the Justice Department as to 
whether to attempt to cancel certain timber sale contracts, 
under those contracts' termination clauses. 

• As I understand it, the Vice President, as well as the 
Department of Agriculture, would like us to take that 
action. The Justice Department has resisted, saying the 
action is legally indefensible. 

• I think the best thing to do is for everyone here to state 
their case -- to talk about whether cancellation is 
important as a policy matter; to talk about whether we can 
pursue that approach in a legally responsible manner that 
doesn't involve risk of contempt or sanctions. 

(At end of meeting) 

• It sounds as if we're in a very difficult situation from the 
standpoint of both policy and politics. We've had to 
release two sales (the First and Last sales) that are very 
environmentally sensitive. The purchaser has begun to 
harvest those sales. We're likely to see protests and lots 
of negative press coverage. 

• The policy people at the White House and USDA believe it 
would help us if we tried to cancel the contracts on these 
sales. Of course, if the cancellation were successful, we'd 
have a way out of our problems. But even if it were not (as 
it probably won't be), our effort will allow us to say that 
we've taken every conceivable step to try to stop these 
sales. In addition, the effort to cancel -- which the 
environmentalists are demanding before we sign on to more 
controversial "fixes" -- may gain us greater freedom of 
action in pursuing administrative and legislative solutions. 

• Given the importance of this action to the policy people, I 
think we should go ahead with this action unless it's 
sanctionable as a violation of professional obligations. 
Form what I've heard at this meeting, I don't think it 
reaches that level -- or anything close to it. 

• There's no question that this will be a tough argument to 
make. If the contract term allowing for cancellation 
survived the timber rider, it would substantially (though 
not entirely) frustrate the purpose of the rider, which was 
to release sales withheld as environmentally harmful. In 
addition, the phrase "permit to be completed" gives support 
to the view that the Forest Service can't terminate the 

\ ,. 
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contracts by way of their termination clause. 

• On the other hand, we do have what seems to me a non
frivolous argument here. The rider specifically provides 
for "no change in originally advertised terms" of the 
contracts, and on its face that language includes the 
clauses allowing for cancellation. To say that the rider 
invalidates the cancellation clauses of the contracts 
requires that we essentially ignore that statutory language. 

• From everything I've heard, I don't think we're going to win 
this case; indeed, I'd be very surprised if we did so. But 
I also don't think any judge would sanction us from going 
into court and making this case. 

• I understand there', § a., .. real question about how to do this, 
given the existence' of Judge :r;I9'gan' s*injunction. But it 
seems to me we' can avoid' 'the danger of 'contempt by, instead 
of cancelling the contracts, just going' to Judge Hogan 
seeking a clarification of the injunction. We'd essentially 
be asking him whether: his injunction, ~nd the statute on 
which it was based, allowed cancellation under the original 
contract terms. 

• So I would request that Justice pursue this approach. It 
seems to me the sort of extremely aggressive, but not 
sanctionable, advocacy these cases 'will sometimes demand. 
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E X E CUT I V E OFF ICE o F THE 

TO: 

FROM: 

CC: 
CC: 
CC: 

SUBJECT: 

27-Mar-1996 02:30pm 

CN=Ron Klain/O=OVP 

Kathleen A. McGinty 
Council on Environmental Quality 

FOLEY M 
KAGAN E 
CHOW B 

RE: Timber -- Next Steps 

PRE SID E N T 

we have been. working on this since last nite. i think we are 
hitting most·of the points that you make altho you may want to add 
more of the "thank you" part to the intro. 

at this point, we have not actually "marked up" his bill. rather 
we have itemized and explained our problems with it. i was 
reluctant to. try to "fix" his bill further by actually offering 
language. if you think we should do that, i would recommend that 
we instead consider sending the letter as it is and asking if 
hatfield agrees in concept with the points that we have raised. 
if so, then we can get down to legislative language. also, if we 
actually get into writing legis lang, we won't get it out today. 

we will have something on the fax to you in just a couple of 
minutes. 



E X E CUT I V E OFF ICE o F 

TO: 

FROM: 

CC: 
CC: 
CC: 

SUBJECT: 

27-Mar-1996 10:34am 

MCGINTY K 

CN=Ron Klain/O=OVP 

FOLEY M 
KAGAN E 
CHOW B 

Timber -- Next Steps 

Message Creation Date was at 27-MAR-1996 10:36:00 

THE PRE SID E N T 

Katie: Your office should take the lead in coordinating our response to 
Hatfield's latest proffer. I think it should be two documents -- a cover 
letter (probably signed by Leon P) and a marked up version of the text. 

In my view, the cover letter should make five basic points: (1) appreciate 
your help; (2) President's first preference, given how badly this thing is 
messed up, is the repeal and replace approach outlined by Sen. Murray; (3) if 
the Congress won't do that, we appreciate your offer, made to our staff, to 
give the Forest Service the authority to suspend any harvesting where that 
harvesting would cause IIsevere environmental damage,lI and to then negotiate 
replacement timber; (4) your language as present does not do that, but we have 
marked it up to allow that, and to fix it in other respects; (5) absent such 
fixes, we believe that the proposed language does more harm than good in 
helping to manage a sound forest policy. 

Maybe there are other points, too. But in any event, we promised Hatfield we 
would get him something today, and we should meet that deadline. Thanks. 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

26-Mar-1996 08:07am 

TO: (See Below) 

FROM: Thomas C. Jensen 
Council on Environmental Quality 

SUBJECT: Meeting NOtice 

The EOP/agency timber working group will meet today, Tuesday, 
March 26th, at 2:00 p.m. in the CEQ conference room. 

The agenda will include: 

1. Recent events 

2. Litigation update 

3. Law enforcement coordination 

4. This seasons's murrelet surveys 

5. Replacement timber 

6. Other business 

Thanks for your cooperation. 

Distribution: 

TO: Alice E. Shuffield 
TO: FAX (9-720-5437, Greg Frazier) 
TO: FAX (9-720-4732, Jim Lyons) 
TO: FAX (9-208-6956, Ann Shields) 
TO: FAX (9-208-4684, George Frampton) 
TO: FAX (9-208-3144, Bob Armstrong) 
TO: FAX (9-514-0557, Lois Schiffer) 
TO: FAX (9-482-6318, Doug Hall) 
TO: FAX (9-260-0500, Steve Herman) 
TO: Kathleen A. McGinty 
TO: Shelley N. Fidler 
TO: T J Glauthier 
TO: Ron Cogswell 
TO: Mark A. Weatherly 
TO: Christine L. Nolin 
TO: Elena Kagan 



THE WHITE HOUSE 

WASHINGTON 

March 24, 1996 

MEMORANDUM FOR JACK QUINN 
KATHY WALLMAN 

FROM: ELENA KAGAN ~ 

SUBJECT: NEW AND URGENT TIMBER CRISIS 

At a meeting this weekend on timber issues, Ron asked that 
you set up a meeting Monday, to be attended by John Schmidt and 
Lois Schiffer, Jim Lyons (from USDA), Ron, Harold, Katie, Martha, 
me, and Dinah Bear. The purpose of the meeting is to discuss 
whether we should seek to cancel timber contracts governing the 
First and Last timber sales. 

Justice opposes this course of action, insisting that it is 
legally indefensible and that it will land Secretary Glickman in 
jail for violating an injunction; White House people increasingly 
support the action, saying that it is politically necessary. My 
view is that we should go forward with the cancellation; although 
the courts probably will rule against us, the legal arguments 
supporting cancellation are not frivolous; moreover, these 
arguments can be made within a procedural setting that does not 
subject anyone to charges of violating an injunction. 

Background 

You may recall that we recently awarded the First and Last 
sales, notwithstanding their extreme environmental sensitivity. 
In the Justice Department's view, we had run out of legal bases 
for withholding these sales; moreover, we believed that Jim Lyons 
might be able to reach an agreement with the purchaser, involving 
the provision of less environmentally harmful but still valuable 
timber. These settlement efforts have now collapsed, primarily 
because we could not guarantee that environmental groups would 
forego challenging the provision of replacement timber. The 
purchaser has now begun to harvest; the trees he is cutting are 
more than 1,000 years old; and there may well be large-scale 
protests and lots of press coverage starting next week. 

In the meantime, Senator Hatfield is urging that we accept a 
new timber rider, which supposedly would prevent situations like 
this one by making timber swaps easier to accomplish. We cannot 
accept Hatfield's rider in its current form because of its effect 
on sales where murrelets are nesting; whereas current law 
prevents any harvesting of these sales (though also imposing an 
obligation on the government to provide replacement timber), the 
new rider allows such harvesting until the government comes up 
with replacement timber acceptable to the purchaser. If this 
problem were fixed, however, the Hatfield rider would present us 



with a serious policy issue. The rider would make timber swaps 
easier because it includes "sufficiency language" -- language 
that prevents a challenge to the provision of replacement timber 
on grounds that it violates environmental law. But we generally 
have joined the enviros in opposing sufficiency language, and 
they will be upset if we retreat from this principle, even to 
prevent bad sales from going forward. 

The combination of the First and Last sales and the Hatfield 
rider have put us in a real bind. We look as if we are doing 
nothing to prevent harvesting; at the same time, we look as if we 
are refusing to sign on to legislation that would give us the 
means to do something. Even our friends are deserting us. Wyden 
and DeFazio just issued a blistering press release demanding that 
we find a way to do a timber swap on the First and Last sales, 
whether administratively or via the Hatfield rider. 

In this context, the idea of cancelling the contracts on the 
First and Last sales arose again this weekend. I say "again" 
because this idea has been around for a long time; the enviros 
have urged us often to take this step. At Saturday's meeting, 
Ron and Martha expressed the view that we should now take this 
action. Cancelling the contracts, even if unsuccessful, would 
make it seem as if we're doing something to try to prevent the 
First and Last sales from going forward. Moreover, taking this 
action would make it easier for us (should we wish to do so) to 
sign on to legislation involving sufficiency language; we then 
could present this decision as the only remaining way to prevent 
sales like First and Last from going forward. 

Legal Issues Involving Cancellation 

Every timber sale contract contains a clause permitting 
termination of the contract upon a determination by the Forest 
Service that continuation of the contract would cause serious 
environme.f1tal degradation or resource damage. (Each contract 
also states the measure of damages in the event of termination.) 
There is no question that harvesting the First and Last sales 
would cause serious resource damage. The critical question is 
whether the cancellation clause remains operative given the 
enactment of the timber rider. 

The critical portion of the timber rider directs th.e 
Secretary to "act to award, release, and permit to be completed . 

. with no change in originally advertised terms" certain timber 
sale contracts previously offered or awarded but not released 
because of fear of environmental harm. 

The Justice Department, in arguing that this language 
effectively overrides the cancellation clause in the sale 
contracts, points to the language "permit to be completed." DOJ 
argues that this language bars the Secretary from interfering 
(for example, by invoking the cancellation clause) with the 
completion of a covered timber sale contract. DOJ also argues 



that if the cancellation clauses remain in effect, the entire 
purpose of the timber rider would be frustrated. That purpose 
was to force the government to release sales it had found to be 
environmentally harmful. If the government retains the ability 
to terminate all such sales via the cancellation clause, the 
rider would be rendered functionally inoperative. 

The opposing view focuses on the reference to "originally 
advertised terms" of the affected contracts. This language, the 
argument runs, . preserves all terms of the original contracts, 
including the cancellation clause. The statute doesn't say to 
return to the original contract minus the cancellation clause; it 
says to return to the original contract (which includes the 
cancellation clause). Of course, the continued efficacy of the 
clause would allow the Secretary to prevent most of the affected 
sales from going forward, in contravention of Congress's apparent 
intent. One response to this argument is that it doesn't matter 
what Congress meant; it matters what Congress said, and Congress 
said that the original contract terms remain in effect. Another 
possible response is that the rider still has meaning because it 
forces the Secretary to invoke the termination clause if he 
wishes to prevent a sale from going forward, which may affect the 
measure of damages to be awarded. (If there is no difference, 
with respect to damages, between invoking the termination clause 
and simply withholding the sale, as the Secretary did prior to 
the timber rider, this argument becomes quite weak.) 

Were I a judge, I would adopt the argument of DOJ noted 
above that enactment of the timber rider effectively invalidates 
the cancellation clause of the contracts. I think most judges 
would rule in this manner, and I am sure Judge Hogan will do so. 
I do not think, however, that the opposing argument is frivolous. 
I cannot imagine a judge sanctioning a party for raising this 
argument, or even wanting to do so. In short, directing DOJ to 
defend cancellation of these contracts would not force it to 
violate any ethical obligation. 

Complications Resulting from Judge Hogan's Injunction 

DOJ rightly notes that at this point we are not dealing with 
a simple matter of statutory interpretation. The government is 
currently under an injunction, issued by Judge Hogan, "to 
immediately award, release, and permit to be completed" the First 
and Last sales. If the Forest Service cancels the contracts on 
these sales, Judge Hogan might find the government to have 
violated his injunction and might subject the responsible 
officials (Jim Lyons? Dan Glickman?) to sanctions for civil, or 
even criminal, contempt. 

The way to avoid this outcome is to seek a clarification of 
the injunction, rather than simply to cancel the contracts. 
Effectively, we would go to Judge Hogan, make an argument that 
both the rider and his injunction permit us to invoke the 
cancellation clause, and ask for his permission to act upon that 



understanding. Assuming he rejects our interpretation, we then 
could take that ruling to the Ninth Circuit (while also seeking a 
stay from Hogan and/or the appellate court). 

Recommendation 

Assuming an attempt to cancel the contracts is important for 
policy reasons, I recommend urging (and, if necessary) directing 
DOJ to take that action, by means of filing a motion with Judge 
Hogan seeking clari{ication of his injunction. 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

20-Mar-1996 08:52am 

TO: Elena Kagan 

FROM: Dinah Bear 
Council on Environmental Quality 

SUBJECT: whoops - meant ato copy you 

woke up this am realizing i hadn't copied you on this - sorry -
had thought waiting until you had a chance to read this am, but 
Katie wanted it out soon as possible. Hope you agree with 
not very short summary. Will call after staff mtg. and budget 
mtg. 
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FROM: 

SUBJECT: 

19-Mar-1996 09:36pm 

Martha Foley 
T J Glauthier 
Jennifer M. O'Connor 
Barbara C. Chow 

Dinah Bear 
Council on Environmental Quality 

Timber rider decisions 

PRE SID E N T 

Katie asked that I summarize the results of discussions that took 
place this afternoon and evening involving two difficult issues 
related to the timber rider. 

1. "First" and "Last" sales: these are the 2 sales on the Umpqua 
National Forest that were withdrawn by the Forest Service in 1990 
for failure to meet the requirements of the original Sc318. They 
are considered to be some of the most damaging sales outside of 
the murre let sales - and would severly impact runs of Coho salmon 
and cuthroat trout (both of which are proposed for listing under 
the Endangered Species Act). Judge Hogan has issued an injunction 
ordering us to release the sales. 

Jim Lyons has had several discussions over the past few days with 
representatives of Scott Timber who hold these sales and with the 
environmental plaintiffs to develop a package of replacement 
timber that would meet the purcahsers' needs and avoid having to 
release these units. Despite some very preliminary progress, 
Scott timber moved cutting equipment on the sale unit today. Jim 
has now gotten Scott to agree to hold off on cutting for one more 
day, and Jack Ward Thomas was directed tonight to proceed to 
develop a replacement timber offer over the next 24 hours. That 
timber will be in the matrix area of the President's Forest Plan 
in an area near Scott's mill. Jack also raised the issue of 
replacing that timber out of the Plan with additional timber, but 
was directed not to deal with the issue at this time, as we may be 
able to make up the volume at a later point. These sales contain 
approximately 11 million board feet. Meanwhile, Justice and USDA 
lawyers are working on a rulemaking that would be necessary to 
give the Forest Service the authority to offer replacement timber 
directly to the purchaser without going through the normal bidding 
process. 

It is certainly possible that at the end of the day (tommorrow), 



Scott timber will still decide to proceed with cutting. We will 
develop a statement for possible White HOuse use that would 
explain that we have no other choice but to release the sales, 
what we tried to do avoid that and explain why the Hatfield/Gorton 
language that's being proposed is an unsatisfactory solution. 

2. The murrelets sales: these are the sales tied up in the 
litigation over the question of how to determine whether marbled 
murrelets, a threatened seabird, are "known to be nesting". We 
argued our case in front of Judge Hogan and lost. Judge Hogan 
then granted a 60 day stay of his injunction to release these 
sales. We appealed his decision to the 9th Circuit, which has set 
oral argument in May. Unfortunately, Hogan's stay runs out on 
Monday and the timber companies are arguing that they want to 
harvest the sales immediately - prior to the 9th Circuit decision 
- because the statute expires on Sept. 30th and if they wa.t too 
long, they.won't be able to get all of their timber. ~, 

Argument on this issue is set for Friday on front of Judge Hogan. 
Justice developed several options for consideration. Their 
recommendation - in the context of winning the stay motion on 
front of Judge Hogan - was to proactively offer replacement timber 
for all of the sales we claim under "known to be nesting". Their 
rationale was that this would offer Judge Hogan - or, 
alternatively, the 9th Circuit - some comfort that the needs of 
the purchaser, would be met, and thus the stay would be extended, 
increasing the probability of saving the murrelets nesting trees. 
However, there are a number of difficulties identified with 
related to making a commitment of this magnitude (240+ million 
board feet) which could in essence extend the life of the timber 
rider past this fiscal year. 

Katie's direction on this point was to confine our argument on the 
motion to extend the stay to the considerable harm that would 
befall the birds should the trees fall before the 9th Circuit has 

I 

a chance to issue their decision, to affirm that we would consider 
contract rights that were developed under the rider to last past 
Sept. 30th (but NOT the sufficiency language) and to state that we 
would (of course) honor those contract terms. (One implication of 
this could be that we buy-back sales under the contract terms 
after Sept. 30th). In short .... to fight hard for the stay 
motion based on the equities to the birds, but to avoid anything 
that would extend the life of the timber rider. 

Sorry this is so lengthy; 
even more details. 

(:') 
please call me at 5-5754 if anyone wants 
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E X E CUT I V E OFF ICE o F THE PRE SID E N T 

19-Mar-1996 10:15am 

TO: (See Below) 

FROM: Thomas C. Jensen 
Council on Environmental Quality 

SUBJECT: Meeting Notice 

The EOP/Agency timber policy working group will meet as regularly 
scheduled today, Tuesday, March 19th, at 2:00 p.m. in the CEQ 
conference room (722 Jackson Place) . 

The agenda will include: 

1. Recent events update 
- Review of legislative situation 
- Other 

2. Litigation update and issues 
- First and Last sales 
- Murrelet case 

3. New information issue 

4. Other business 

Thanks for your cooperation. 

Distribution: 

TO: Alice E. Shuffield 
TO: FAX (9-720-5437, Greg Frazier) 
TO: FAX (9-720-4732, Jim Lyons) 
TO: FAX (9-208-6956, Ann Shields) 
TO: FAX (9-208-4684, George Frampton) 
TO: FAX (9-208-3144, Bob Armstrong) 
TO: FAX (9-514-0557, Lois Schiffer) 
TO: FAX (9-482-6318, Doug Hall) 
TO: FAX (9-260-0500, Steve Herman) 
TO: Kathleen A. McGinty 
TO: Shelley N. Fidler 
TO: T J Glauthier 
TO: Ron Cogswell 
TO: Mark A. Weatherly 
TO: Christine L. Nolin 
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THE WHITE HOUSE 

WASHINGTON 

March 8, 1996 

MEMORANDUM FOR JACK QUINN 
KATHY WALLMAN 

FROM: ELENA KAGAN e~ . 
SUBJECT: TIMBER MATTERS 

There have been some developments on the First and 
sales, one of which requires your attention. 

1. On Friday, we released these sales to the purchaser, thereby 
complying with the injunction of Judge Hogan. We still had one 
legal option: to ask the Ninth Circuit to grant a stay of Hogan's 
injunction pending disposition by Judge Dwyer of a motion, 
brought by environmental groups, relating to the same two sales. 
By Friday, however, we had engaged in sufficiently serious 
settlement discussions with the purchaser as to make continued 
litigation counterproductive. Our real hope of.solving this 
problem lies in settlement, and appealing at this time stood a 
real chance of derailing ongoing discussions. 

2. We have begun the process of figuring out what we can offer 
the purchaser, consistent with both the law and our policy 
objectives. There are basically two questions here: (1) whether 
we can offer money and (2) whether we can offer replacement 
timber and, if so, on what terms (most critically, we will have 
to determine as a matter of both law and policy whether we can 
offer replacement timber that does not itself comply with 
environmental laws.) 

The USDA people (most notably, Jim Lyons) really want to put 
together some kind of deal. Katie will have some hard calls to 
make about how much we can offer. The DOJ people are being, as 
usual, wholly unhelpful; having them at meetings is like lugging 
around a ball and chain behind you. I suspect, given ideas that 
USDA lawyers, the CEQ counsel, and I have offered about available 
legal authorities, that DOJ will eventually get in line. Perhaps 
USDA guys should get so far out in front -- in terms of making 
commitments and so forth -- that DOJ will have to catch up. But 
this is of course a tricky business, and DOJ resistance may raise 
problems. 

3. Most immediately, we have to decide what kind of pleading to 
file in response to the enviros' motion in Judge Dwyer's court. 
(This motion has continuing relevance; although we have released 
the sales, the relief requested by the enviros would force the 
purchaser to forego any cutting.) 

As I told you in a recent memo, DOJ had told me that it would 



decline to take any position on the legal questions raised by the 
motion, noting only that release of the sales would cause 
environmental harm. Such a pleading would be consistent with the 
stance DOJ previously has taken with respect to these sales. 
Now, however, DOJ wants to file a pleading raising jurisdictional 
objections to the enviros' motion. (I am attaching the draft 
pleading.) DOJ argues that (1) it is important for government 
lawyers always to raise jurisdictional objections and (2) it will 
damage our credibility in front of Judge Dwyer if we avoid this 
question. 

I think these arguments are very weak; given our desire to 
litigate these cases as aggressively as possible, I don't 
understand what DOJ thinks it's doing. (You'll recall that Lois 
admitted there was no ethical obligation to make this 
jurisdictional objection.) On the other hand, I don't think it 
much matters what we do here, because the chances of Judge 
Dwyer's granting the enviros' motion are, in any event, extremely 
small. That motion in face has jurisdictional problems, as well 
as problems on the merits. What do you think?; do we make this 
an issue? 
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DRAFT - VERS ION 4 THE HONORABLE WILLIAM L. DWYER 

IN THE- UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF WASHINGTON 

SEATTLE AUDUBON SOCIETY, et al., 

Plaint1!!s, 

JACK WARD THOMAS, et al., 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

---------------------------------) 

Civil No. C89-160-WO 

FEDERAL DEFENDANTS' 
RESPONSE TO PLAINTIFFS' 
RENOTED MOTION FOR 
SUMMARY JUDGMENT AND 
INJUNCTION AS TO 
FIRST AND LAST TIMBER 
SALES 

Plaintiffs have refiled the following motions in this 

action: SAS' Motion for Summary Juogment and Permanent Injunction, 

Against the Last Timber Sale, filed September 5, 1990, and SAS' 

Motion for SUmmary Judgment and Permanent Injunction Against the 

Fir~t Timber Sala, filed September 17, 1990. These motions 

alleged that these Timber Sales violated the provisions of 

Section 318 of the Department of the Interior and Related 

Agencies Appropriations Act, 1990, 103 Stat. 745 

"Section 33.8" ). 

The Government is sympathetic to the intent of plaintiffs' 

motion. These timber sales are identical in form to the four 

sales with respect to which the Court continued its earlier 

injunctions pending decision by the Nint'h Circuit 

from the decision of the District Court of'Oregon 

on appeal 

regarding 

whether these sales are covered by Section 2001(k) of the 

1 
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Rescissions Act of 1995. Order on SAS' Motion to Clarify and 

Enforce and WCLA's Motion to Clarify or Vacate (Feb. 23, 1996). 

[aJ 003/008 

( II' Clarify Order II). This Court has reached its own conclusion 

that all of the six sales invqlved in the prior proceedings in 

this Court would be inconsistent with the Northwest Forest 

Strategy. See Order on Motions Heard on November 1, 1995, p. 8 ( 

"all six sales in que~tion would be illegal but for Section 

2001(k) (1); they are located in late-successional reserve areas, 

as defined by the Northwest Forest Plan.") The Court has further 

concluded, as to the similarly situated enjoined sales, that if 

they are "irrevocably awarded for logging" prior to the Ninth 

Circuit's :ruling on the scope of Section 2001(k), that lithe harm 

would be irreparable.". clarify Orc1er p. 3. 

These offers for these sales were cancelled by the 

Government in 1990 in light of the Court's rUlings in whaC the 

Government termed "a.n identical matter" - section 318 challenges 

to the Nita and South Nita Sales - that entered summary judgment 

and granted injunotive relief ~o the plaintiffs. ~ Defendants' 

Memorandum in Response to SAS' Motion for Summary Judgment and' 

Permanent Injunction in Re First Timber Sale (~O/3/90) (Dkt. 

#670), p. 2. The Forest Service advised the Court that these 

two sales would not be reoffered as part of Section 3~8 timber 

sale program, and the court struck the motions as moot. Minute 

Order (lO/16/90) (Dkt~ 675) . 

The First and Last Timber Sales lie within a Late 

Successional Reserve and a Key Watershed as chose terms are 

2 
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defined in the Northwest Forest Strategy. Attached declaration 

ot Claude C. McLean dated March 5, ~995, para. 7. At the time of 

preparation of the Strategy, the Forest Service had no intention 

of pursuing the award of these sales. rd. 

Thus, defendants agree that the sales could not have 

proceeded under Section 318, and that the equities concerning 

their sale and operation, in the context of the total history of 

the Northwest old-growth controversy and its resolution in the 

Northwest Forest Strategy upheld by this Court, strongly argue 

that they not be released. 1 Indeed, defendants would not awara 

che contracts but for the outstanding injunction issued by the 

District Court of Oregon directing them to award the sales in the 

same form as or1sinally constituted. 

At the same time, defendants have repeatedly represented to 

the Courts that they would not take a legal position on these 

sales. ~rn its role as an officer of this Court, the Department 

of Justice is compelled to point out that plaintiffs' motion 

raises se~ious issues regarding the jurisdiction of this Court to 

act in this matter. These concern the expiration of Section 3~8, 

and the finality of this Court's judgment. We speak to these 

issues below. 

1 The Government is further sympathetic with the posture in 
which plaintiffs find themselves. Arguably, plainti!fs made a 
decision noe co pursue further proceedings against the sales, 
following the Court's decision on mootness, on the basis of a 
representation by the Forest Service that the sales would not be 
reoffered. Under intervenors' interpretation ot Section 200l(k), 
Congress has nullified that:. representation. The result will 
doubtless discourage settlement of similar actions in the future. 

3 
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1. Expiration of Section 3~8. plaintiffs' motion 

appears to assume that this Court presently has jurisdiction to 

entertain an action under Section 318. Apparently, plaintiffs 

rely on the proposition tnat because Che sales wil~ go forward in 

the form originally offered, section 318 still applies to them. 

See plaintiffs' Renoting of Motions for Summary Judgment and 

Permanent Injunction against the First and Last Timber Sales, p. 

3 . 

The statute states; 

Timber sales offered to meet the requirements 
of subsection (a) of this section shall be 
subjecc to the terms and conditions of this 
section for the duration of those sale 
contracts. All other provisions of this 
section shall remain in effect until 
September 30, 1990. 

Section 318(k). 

The Conference Report states as follows conce~ning the 

duration of the statute~ 

In developing the amendment, the 
managers have sought to balance the goals of 
ensu~ing a predictable flow of public timber 
for fiscal year ~990 and protecting the 
northern spotted owl and significant old 
growth forest stands. In ~econciling these 
often conflicting goals, the managers have 
limited all provisions in this subsection to 
fiscal year 199P, except that the timber 
sales offered under this secc10n in fiscal 
year 1990 are covered by its terms and 
conaitions throughout the length of the 
timber sale contracts. Sales offered under 
this section but not awarded and withdrawn 
after October 1, 1990 under normal Forest 
Service and BLM procedures may not be 
reoffered in subsequent fiscal years under 
the terms of this section. 

H. conf. Rep. No. 101-264, 101stCong., 1st Sess_ 87 (1989) 

4 
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A reasonable interpretation of Section 318(k) is that 

Section 318 survives only with respect to th05~ offers which 

actually result in sales contracts. since the offers for the 

sales in question did not result in an awara of contract, it 

would appear that Section ~18 is not available as a basis for a 

claim that this Court presently has power to enjoin these sales. 

This position would seem to be reinforced by the fact that the 

offers for these sales were cancelled by the Forest Service. See 

Plaintiffs' Memorandum in Support of Motion to Clarify and 

Enforce Judgment (Oct. 3, 1995) pp. 17-18. As indicated by the 

Conference Report quoted above, Congress did not intend to permit 

such sales to be reoffered under Section 318 following the 

expiration of the statute. 

3. Finality of Judgments. Unlike the situation with 

the four enjoined sales, there is no outstanding injunction or 

order with prospective application as to the First and Last sales 

upon which the Court can hinge its jurisdiction. Indeed the 

Court may have determined this matter already in its February 23. 

1996 Order. See Order on SAS Motion to Ciarify and Enforce, etc., 

Feb. 23, l~~6, pp. 3-4. 

One basis upon which the Court might entertain these 

renoted motions consistent with the rule regarding finality of 

judgments is to treat them as a motion under Rule 60(b) (6) to 

vacate the Court's earlier judgment dismissing them as moot. 2 

2 The pertinent provisions of 60(b) (6) state that for "any 
other reason justifying relief from tne,operation or the 

(oontinued ... ) 

5 
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The rule is available to provide relief to parties who were 

confron~ed with extraordinary circumstances that excused their 

failure to follow ordinary paths of appeal. In re Pacific Far 

East Lines. Inc., 889 F.2d 242, 250 (9th Cir. ~9a9). Applying 

the rule to this case would require the Court to find that the 

Forest Service's representat10n that the sales'would not be 

reoffered, and the subsequent passage of 2001(k) (purportedly, 

under intervenors' construction of the statute, nullifying that 

representation) constituted "extraordinary circumstances" by 

reason of which plaintiffs were unfairly foreclosed from 

exercising their rights of appeal (from the Court's judgment 

dismissing the actions as moot ). The situation would be 

~007/008 

analogous to one where the parties entered into a settl~ment upon 

~ ( ... continued) 
judgment," a court may relieve the party of a" final judgment, 
order or proceedings. II Fed. R. civ. P. 60 (b) . Unlike 
subsections (1)-(3) of Rule 60(b), there is no statutory time 
limit on bringing a (b) (6) motion. The rule merely requires that 
it be brought "within a reasonable t1me," and the Ninth Circuit 
has declared tnis to be a factual determination committed to the 
sound discretion of the trial court judge. Fed. R. Civ. P. 
60(b) (6). See U.S. v. Alpine Land & Reservoir. Co., 984 F.2d 
1047, 1049 (9th Cir. 1993), cert. denied, 114 S.Ct. 60 (l993. 
See also In re Pacific Far East Lines, Inc., aag P.2d 242, 249 
(9th Cir. 1989). The Court clearly has the authority to treat 
plaintiffs' motion as a Rule 60(b) (6) motion. See Cisneros v. 
United States, 994 F.2d 1462, 1466 n.4 (9th Cir. ~993). The 
Supreme Court has set forth the general guidelines for 
application of Rule 60(b) (6): 

The Rule does not particularize the factors that 
justify relief, but we have previously noted that it 
provides courts with "authority to enable them to 
vacate judgments whenever such aotion is appropriate to 
accomplish justice, while also cautioning that it 
should only be applied in "extraordinary 
circumstances." 

~ljeberg v. Health Services ACQuisition Corp. 486 u.s. 847, 
663-64 (~98e) (citations omitted). 

6 
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legal and factual bases that subsequent developments 

fundamencallyaltered, requiring equitable relief. See In re 

Pacific Par East Lines, Inc., suprai see also 7 Moore, Eederal 

Practice § 60.27[2] (l995) (discussion, and cases cited n.53). 

tf!:j<JI,/'OI villi 

However, were the Court to reopen proceedings upon such a 

basis, it would still have to determine whether it had 

jurisdiction to grant affirmative relief, in this case to grant 

summary judgment and enter an injunction against the ~lrst and 

Last timber sales pursuant to Section 318. ~. Fairfax Countywide 

Citizens Association v. County of Fairfax, Virginia, 57~ F.2d 

l299 (4th Cir. 1978), ce~t. denied, 439 U.S. 1047 ( once 

proceedings are reopened pursuant to a Rule 60(b) (6) motion, 

district court not empowered to act without independent ground of 

federal, jurisdiction). Thus, the Court would still have to 

consider whether it had jurisdiction to enjoin sales for 

violation of a statute under which they can no longer be offered. 

7 


