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EXECUTIVE OFF ICE o F THE 

TO: 
TO: 
TO: 
TO: 
TO: 

FROM: 

SUBJECT: 

08-Mar-1996 03:46pm 

Kathleen A. McGinty 
Martha Foley 
T J Glauthier 
Barbara C. Chow 
Elena Kagan 

Dinah Bear 
Council on Environmental Quality 

Enviro endorsements 

~002/010 

PRE SID E N T 

We just got a package of paper from the enviros on Murray. 

The following groups have signed off on a letter written to 
Senator Murray to "state our support for your recent proposed 
legislation to repeal the clear cut rider. We applaud your effort 
to restore the rule of law to our public forests." 

The letter severly criticizes the Hatfield-Gorton language and 
expressed conern about particular provisions of Murray, but 
concludes that "We look forward to working w/you.to· address these 
concerns and to enact this important legislation. II 

Sincerely, 

SIERRA CLUB 
NATURAL RESOURCES DEFENSE COUNCIL 
TROUT UNLIMITED. 
PACIFIC RIVERS COUNCIL 
INLAND EMPIRE PUBLIC LANDS COUNCIL 
HEADWATERS 
COST RANGE ASSOCIATION 
WASHINGTON WILDERNESS COALITION 
DEFENDERS OF WILDLIFE 

,SIERRA CLUB LEGAL DEFENSE FUND 
, WILDERNESS SOCIETY 

P.ACIFIC COAST FEDERATION OF FISHERMEN'S ASSOC. 
THE MOUNTAINERRS 
NORTHWEST ECOSYSTEM ALLINACE 
KLAMATH FOREST ALLLIANCE 
CALIFONRIA WILDERNESS COALITION 
TRI-STATE STEELHE~ERS 
TROUT UNLIMITED 
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There is also a good press release from Wilderness calling for 
passage of Murray's bill (with a thank you· to Furst for taking the 
leadin ehe fight to repeal the rider), and a press release 
blasting Hatfield-Gorton. 

I'll get the paper around to all of you asap by fax or messenger; 
I'm headed over to work on the mark-up of the bill w/Chris Nolin. 
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THE WILDERNESS SOCIETY 
900 SEVENTEEN"rH STREET, N.w., WA$HINGTON, D.C. 20006-2596 (202) 833-2300 

For immediate release 
March 8, 1996 

Contact: Jerry Greenberg 202-429-2608 

WILDERNESS SOCIETY CALLS FOR PASSAGE OF' 
SJtN. MURRAY'S BlLL 'l'O REPEAL "I'IIE CLRARCUT RIDER 

Statement by Rindy Q'Bri.en, 
Vice Presiden~ Public policy 

1;ly introducing a bill to repeal the infamous clearcut rider, Sen. Patty Murrn.y (0-
WA) is standing up for the lIlilIi.ons of Americans who care about 'our national forests 
but have been shut out of the process that decides their fate. First, arid most itnponant, 
the bill repeals the d~C\lt rider. Second, it restores envirownentallaws suspen<led 
under the rider. Third. it once again allow£ Atnericans to challenge irresponsible and 
destructive Jogging on national forests. For these reaso~ The Wilderness Society calls 
on the Senate to approve Sen. MurraY's bill. 

Unfortunately. if approvedt her legislation 'would be attached to all omnibus 
spending bill that is expected to contain a bost of anti-environment riders .. Many will be 
the same riders The Society has been fighting to defeat since the b~ginning of the l04th 
Congress. 'The Wilderness Society cannOt and will not sUpPOrt a bill loaded With such 
anti-environm.ent legislation e'CICln if it includes language to repeal the rider. 

Meanwhile. in the House of Representatives .. The Society is continuing to push for 
passage of Rep. Elizabeth Furse's (D-OR) bill to repeal the rider. We are pleased tbat 
a companion bill has been introduced in the Senate by Sen. Bm Bradley (D-NJ). 

The conservation oommunity is deeply grateful to ~ Furse for taking the lead 
in the fight to repeal the rider_ She deserves a special th from forest loving 
Americans e"lferywhere. 
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The Honorable Patty Murray 
United States Senate 
111 Russell Office Building 
Washington. DC 20510 

Dear Senator Murray: 

March 8. 1996 

We arc writing to state Ollr support for your recent proposed legislation to repeal 
the clear cut rider (Sec. 2001 of P.L. 104-19). We applaud your effort 10 restore the ,(ule 
of law to our public torest5. 

The Hatfield-Gorton language in the appropriations bill does not t'estore 
enqironmentallaws and safeguards fOT federal forest lands. Lawless logging will be 
allowed to continue in all the national forests. It allows rhe lawless logging of ancient 
forests to continue indefinitely by lifting tbe December 1996 deadline in the Rescissions 
Act. We strongly oppose the proposed Hatfield-Gorton amendment. 

We remain concerned that !>oxne provisions of your bill may perpetuate the myth 
that a "forest health crisis" exists OIl the public lands, for which salvage logging and 
limiting environmental analyses and reviews is. the propel" response. Expediting limbe),; 
salvage is highly questionable. Rushing to maximize short-term economic gains £rom 
salvage logging are often inconsistent wl.th the long~range well-beine; of forest ecosystems. 

We look foeward to working with you to addl:'ess tbese concerns and [0 enact this 
important legislatiorl. 

Sin.cerely, 

Inland Empire Public Land Council The Mountaineers 
Headwat~rs Northwest Ecosystem Alliance 
Coast Ra.nge i\ssociCltion Klamath Forest Alliance 
Washington Wilderness Coalition California Wilderness Coalition 
Defenders of Wildlife Tri-State Steelheaders 
Sierra Club Legal Defense Fu.nd Trout Unlimited 
The Wilderness Soctety Natural Resources Defense Council 
Pacific Rivers Council Sierra Club 
Pacific CoaSL Federation of Fishermen's AssoCiatJ,ons 
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THE -WILDERNESS SOCIETY 

United States Senate 
Washington, DC 20510 

Dear Senator: 

Mal."ch 8, 1996 

~006/010 
1="_18 ...... 

On behalf of the nearly 300,000 member:; of The Wilderness Society, I am writing 
to t:]I;press strong support for St;:.natol' M"'1:Tay's amendment to the FY 1996 Omnibus 
Appropriatiol'lS Bill (S. 1594). which will repeal tbe' clearcu[ rider (Sec_ 20m of P.L. 104-
19). Senator Murray's amendment, co-sponsored by Senato:t:'S Baucus, Bumpers, 
Feinstein, and Leahy. will restore the rule of law to our public forests. 

AS you may know, Senator Hatfield and SenatOr Gorton have inserted language 
into the bill which purports to fix the problems created by the c1earcut rider. The 
ltarfieldftCOrlOn language. ho~ ... er, does not nstoN enrlromncntal laws to our pnblic 
forests. and it ~~s not stop the illegal dear-cntting or ancient fOJ:'ests itt tile PacUlc 
Northwest. It fiiduces the government·s fiexibility to negotiate or terminate ti~Sale 
~ontl:'acts. and tends the dearcut rider by lUling its l)Qeember 1996 deadline_ Far 
from a fix. the Uatfield-Gorton language wi1l worsen the impact of the (;learcut rider, 

While Sen.ator Murray's amendment does not address aU the problems created by 
the dearcut rider and the Forest Service's salvage program, it is a po!>itive step toward 
sound public policy for our nation's fore.sts_ By repealing tbe elea.rc:ut :cider. this 
amendment .-e~loces t;:nvirorimt;:ntal law to om- forests, returns the rigbt of appeal to 
citizens, and ensures full judicial review. The amendment makes significant 
improvementS in the currently lawlc5s salvage logging program, including a more 
accurate. scientific definition of salvage timber, reduces the impact of the salvage: 
program on roadless areas. an.d provides for a ~tudy of salvage logging to guide future 
policy decisions. 

(Over) 

900 SI::vE:NTr:l!NTT~ STREET. N.W., WASHINGTON', D.C. 20006-2596 
CZO;l) H33·l'OO 
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. Senator Murray and her colleagues have taken a. positive step toward advancing 
sound policy for our public forests. Most impott:rn.tly, they seek to restore the rule of 
I.aw and allow citizens to once again participate in decision making for the national 
forests. The Wilderness Society urges you to suppon the Murray amendment to S. 1.594, 
the.IT 1996 Omnibus Appropriations BilL 

Sineerely. 

~~ I) '~A-<J-v"'-
Rindy O'Brien 
Vice·J;'re5ident. Public Poli~ 

I4J 007/010 

P.S.: Unfortunately, if approved, Senator Murray's legislation would be part of the 
Omnibus Appropriations Bill, which is expected to contain a host of a,pti"envi-romnent 
riders. Many will be the same riders The: Society has been fighting since the beginning 
of the l04th Congress. The Wilderness Society cannot and will n,m suppon'a bill loaded 
with such anti-environmental legislation. even if it includes language to repeal the 
clearcut rider. 

Attachments 
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TIlE WilDERNESS SOCIETY 

~ lll)\)/ V.I.V 

""_06 

THE FACTS ABOUT THE HATFIELD-GORTON 
"FIX" FOR THE SALVAGE LOGGING RIDER 

The Republican leadership has proposed to amend the salvage logging rider 
contained in Public Law 104-19" with language in the FY 1996 Omnibus 
Appropriations Bill. The Wilderness Society and other environmentalists strongly 
oppose the proposed Hatfield-Gorton amendment for the following reasons. 

1. The proposal does not restore eDvironmental Jaws and safeguards for 
fedenl forest lands.. Lawless logging will be allowed to continue in all the national 
forests.. 

2. It does Dot stop the illegal clea.rcutting of ancient forests in the Pacific 
Northwest. Logging will only be halted if the timber companies elect to do so~ 

3. It reduces the government's fiexibility to negotiate or te:rminate 
timber sale contracts. The goV'emmentfs only option is to provide substitute timber 
that is "satisfactory to the purchaser." 

I ( ,4. It allows the lawless logging of aD~ient forests to continue indefinitely 
by lifting the December 1996 deadline in the Rescissions Act . 

•. _", 

. .... . .... 

'n'lI; \X.'i\!..h.:rn~s..-l S<ICil.:t:v· 
L)OO Sl.'Vl.:ntl.'l.'oth . ..;rr ... ·'.:r. :'\,\,<:,. \'('a",hingtnn. n.<':, .;!O<)(lCi-lS96 • lOl HJ~·2.~OO 
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THE WILDERNESS SOCIETY 

A CLEAR-CUT SIIAl\fE: 

l{g OIj~1 IhV 
F".07 

EXPOSING THE SALVAGE LOGGING 
RIDER HOAX 

Salvage logging -- once. an obscure management practice in the 
national forests -- has become an extremely contentious political issue 
during the l04th Congress due to passage of the so-called "salvage logging 
rider: enacted on July 27~ 1995 as Section 2001 of the 1995 Rescissions 

. Act. This clearcut rider was promoted by special interests as an emergency 
respollse to a perceived "forest health crisis." It suspended all 
environmental laws for salvage sales, barred citizen appeals, limited judicial 
review, and directed that the sales go forward regardless of economic costs. 

Contrary to populal" mythology, there is no established connection 
beN-een salvage Jogging and the health of America's forests. Salvage 
togging is nothing more than a meiins of expediting timber sales. 
including irresponsible sales which ha"<7e been suspended because of 
the harm they wou Id do to [he environment. 

• Salvage logging has become an increasingly dominant component of 
the national forest timber sale program. In 1987, salvage timber sa1e:-o 
made up less than 10 percent of all timber sold from the national 
forests. Dy 1995, however, salvage logging accounted fOT 48 percent of 
the timber program. 

• Under the dear-cut rider, healthy, green trees a.re being sold as 
sal-vage timber. The definition of what constitutes a salvage timber 
sale is so broad that the U.S. Fo-rest Service is selling large amounts of 
live. healthy trees as salvage in order t.o avoid compliance with 
environmental law and citizen review. 

Ihl.· \X'ikk·l.·t1~ '.":."; :-;(X'idY 
9lJO :-;1.'\· .... ntl.'I . .'Illh Sired. :X.\'\' .. W;I:-hingtllll .. D.C. 2\)\)(J6-1:~I)(-i. 102 S.~.~·2.WO 



• Salvage sales are also being used as an excuse to build roads into our 
country's last remaining roadless areas. Though conservationis"ts 
have long sought to protect road less 3.reas. a unique and finite 
resource in our forests, the Forest Service is taking advantage of the 
clearcut rider to log these areas while it has the chance. 

• Salvage sales are a financial disaster for the U.S. taxpayer. Contrary 
to optimistic predictions made by proponents of the clearcut rider that 
these sales would bring in an average of $220 per thousand board feet 
of timber, the average price of timber sold under the rider has been 
$92 per thousand. Many salvage sales have received no bid'S at all; 
others have only been sold after the agency has added bigher va.lue, 
live trees 

• Environmental appeals and lawsuits have not held up legal salvage 
sales. The supporters of the rider have charged that frivolous appeals 
and lawsuits have needlessly delayed salvage sales. but the vast 
majority of timber sales - 86 perc.ent in 1994 - are never appealed7 and 
any appeals must be resolved in 45 days. 

The dearcut rider is an environmental and economic disaster for the 
national forests and the American public. It is a special interest, stealth 
tool for expediling irresponsib1e timber sales, and has been abused to the 
detriment of our environment and the treasury. Salvage logging is an 
inappropriate pTogram for addressing perceived fQr(;st health concerns. In 
many ways, salv?ge logging poses more of a threat to our forests than a cu.r.e 
for their perceived problems_ 



THE WHITE HOUSE 

WASHINGTON 

March 8, 1996 

MEMORANDUM FOR JACK QUINN 
KATHY WALLMAN 

FROM: 

SUBJECT: 

ELENA KAGAN et­
TIMBER MATTERS 

There have been some developments on the First and Last 
sales, one of which requires your attention. 

1. On Friday, we released these sales to the purchaser, thereby 
complying with the injunction of Judge Hogan. We still had one 
legal option: to ask the Ninth Circuit to grant a stay of Hogan's 
injunction pending disposition by Judge Dwyer of a motion, 
brought by environmental groups, relating to the same two sales. 
By Friday, however, we had engaged in sufficiently serious 
settlement discussions with the purchaser as to make continued 
litigation counterproductive. Our real hope of solving this 
problem lies in settlement, and appealing at this time stood a 
real chance of derailing ongoing discussions. 

2. We have begun the process of figuring out what we can offer 
the purchaser, consistent with both the law and our policy 
objectives. There are basically two questions here: (1) whether 
we can offer money and (2) whether we can offer replacement 
timber and, if so, on what terms (most critically, we wi~l have 
to determine as a matter of both law and policy whether we can 
offer replacement timber that does not itself comply with 
environmental laws.) 

The USDA people (most notably, Jim Lyons) really want to put 
together some kind of deal. Katie will have some hard calls to 
make about how much we can offer. The DOJ people are being, as 
usual, wholly unhelpful; having them at meetings is like lugging 
around a ball and chain behind you. I suspect, given ideas that 
USDA lawyers, the CEQ counsel, and I have offered about available 
legal authorities, that DOJ will eventually get in line. Perhaps 
USDA guys should get·so far out in front -- in terms of making 
commitments and so forth -- that DOJ will have to catch up. But 
this is of course a tricky business, and DOJ resistance may raise 
problems. 

3. Most immediately, we have to decide what kind of pleading to 
file in response to the enviros' motion in Judge Dwyer's court. 
(This motion has continuing relevance; although we have released 
the sales, the relief requested by the enviros would force the 
purchaser to forego any cutting.) 

As I told you in a recent memo, DOJ had told me that it would 



decline to take any position on the legal questions raised by the 
motion, noting only that release of the sales would cause 
environmental harm. Such a pleading would be consistent with the 
stance DOJ previously has taken with respect to these sales. 
Now, however, DOJ wants to file a pleading raising jurisdictional 
objections to the enviros' motion. (1 am attaching the draft 
pleading.) DOJ argues that (1) it is important for government 
lawyers always to raise jurisdictional objections and (2) it will 
damage our credibility in front of Judge Dwyer if we avoid this 
question. 

1 think these arguments are very weak; given our desire to 
litigate these cases as aggressively as possible, 1 don't 
understand what DOJ thinks it's doing. (You'll recall that Lois 
admitted there was no ethical obligation to make this 
jurisdictional objection.) On the other hand, 1 don't think it 
much matters what we do here, because the chances of Judge 
Dwyer's granting the enviros' motion are, in any event, extremely 
small. That motion in face has jurisdictional problems, as well 
as problems on the merits. What do you think?; do we make this 
an issue? 

f 
i 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF WASHINGTON 

SEATTLE AUDUBON SOCIETY, et al., 
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JACK WARD THOMAS, et al., 

Defendants. 

) 
) 
) 
) 
) 
) 
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Civil No. C89-160-WO 

FEDERAL DEFENDANTS' 
RESPONSE TO PLAINTIFFS' 
RENOTED MOTION FOR 
SUMMARY JUDGMENT AND 
INJUNCTION AS TO 
FIRST AND LAST TIMBER 
SALES 

Plaintiffs have refiled the following motions in this 

action: SAS' Motion for Summary Judgment and Permanent Injunction 

Against the Last Timber Sale, filed September 5, 1990, and SAS' 

Motion for SUmmary Judgment and Permanent Injunction Against the 

First Timber Sale, filed September 17, 1990. These motions 

alleged that these Timber Sales violated the provisions of 

Section 318 of the Department of the Interior and Related 

Agencies Appropriations Act, 1990, 103 Stat. 745 

t "Section 318" ). 

The Government is sympathetic to the intent of plaintiffs' 

motion. These t:1mber sales are identical in form to the four 

sales with respect to which the Court continued its earlier 

injunctions pending decision by the N1nt·h Circuit on appeal 

from the decision of the District Court of· Oregon ) regarding 

whether these sales are covered by Section 2001(k) of the 

1 

II 
.1 
!! 
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Rescissions Act of 1995. Order on SAS' Motion to Clarify and 

Enforce and WCLA's Motion to Clarify or Vacate (Feb. 23, 1996). 

IfI OO:S/OU~ 

( n Clarify Order II). This Court has reached its own conclusion 

that all of the six sales invqlved in the prior proceedings in 

this Court would be inconsistent with the Northwest Forest 

Strategy. See Order on Motions Heard on November 1, 1995, p. 8 ( 

"all ei~ sales in que~tion would be illegal but for Section 

2001(k) (1); they are lo~ated in late-successional reserve areas, 

as defined by the Northwest Forest Plan.") The Court has further 

concluded, as to the similarly situated enjoined sales, that if 

they are "irrevocaoly awarded for logging" prior to the Ninth 

Circuit's ruling on the scope of Section 2001(k), that lithe harm 

would be irreparable.". Clarity Order p. 3. 

These offers for these sales were cancelled by the 

Government in 1990 in light of the Court's rUlings in whac. the 

Government termed "an identical matter" - section 318 challenges 

to the Nita and South Nita Sales - that entered summary judgment 

and granted injunctive relief ~o the plaintiffs. ~ Defendants' 

Memorandum in Response to SAS' Motion for Summary Judgment and 

Permanent Injunction in Re First Timber Sale (~O/3/90) (Dkt. 

#670), p. 2. The Forest Service advised the Court that these 

two sales would not be reoffered as part of Section 3~8 timber 

sale program, and the Court struck the motions as moot. Minute 

Order (10/16/90) (Dkt~ 675). 

The First and Last Timber Sales lie within a Late 

Successional Reserve and a Key Watershed as those terms are 
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defined in the Northwest Forest Strategy. Attached declaration 

ot Claude C. McLean dated March 5, 1995, para. 7. At the time of 

preparation of the Strategy, the Forest Service had no intention 

of pursuing the award of these sales. ~. 

Thus, defendants agree that the sales could not have 

proceeded under Section 318, and that the equities concerning 

their sale ana operation, in the context of the total history of 

the Northwest old-growth controversy and its resolution in the 

Northwest Forest Strategy upheld by this Court. strongly argue 

that they not be released. 1 Indeed, defendants would not award 

che contracts but for the outstanding injunction issued by the 

District court of Oregon directing them to award the sales in the 

same form as originally constituted. 

At the same time, defendants have repeatedly represented to 

the Courts that they would not take a legal position on these 

sales. ~In its role as an officer of this Court, the Department 

of Justice is compelled to point out that plaintiffs' motion 

raises serious issues regarding the jurisdiction of this court to 

act in this matter. These concern the expiration of Section 318, 

and the finality of this Court's judgment. We speak to these 

issues below. 

1 The Government is further sympathetic with the posture in 
which plaintiffs find themselves. Arguably, plaintiffs made a 
decision not to pursue further proceedings against the sales, 
following the Court's decision on mootness. on the basis of a 
representation by the Forest Service that the sales would not be 
reoffered. Onder intervenors' interpretation ot Section 2001(k), 
Congress has nullified that. representation. The result will 
doubtless discourage settlement of similar actions in the future. 

3 
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1. Expiration of Section 3t8. plaintiffs' motion 

appears to assume thae this Court presently baa jurisdiction to 

entQrtain an action under Section 318. Apparently, plaintiffs 

rely on the proposition that because Che sales will go forward in 

the form originally offered, Section 318 still applies to them. 

See plaintiffs' Renoting of Motions for summary Judgment and 

Permanent Injunction against the First and Last Timber Sales, p. 

3. 

The statute states: 

Timber sales offered to meet the requirements 
of subsection (a) of this section shall be 
subject to the te~s and conditions of thi~ 
section for the duration of those sale 
contracts. All other provisions of this 
section shall remain in effect until 
September 30, 1990. 

Section 318(k) . 

The Conference Report states as follows concerning the 

duration of the statute: 

In developing the amendment, the 
managers have sought to balance the goals of 
ensu~ing a predictable flow of public timber 
for fiscal year 1990 and protecting the 
northern spotted owl and significant old 
growth forest stands. In ~econciling these 
often conflioting goals, the managers have 
limit@d all provisions in this subsection to 
fiscal year 1990, except that the timber 
sales offered under this sece~on in fiscal 
year 1990 are covered by its terms and 
condition$ throughout the length of the 
timber sale contracts. Sales offered under 
this section but not awarded and withdrawn 
after October 1, 1990 under normal Forest 
Service and BLM procedureg may not be 
reoffered in subsequent fiscal years under 
the terms of this section. 

H. Conf. Rep. No. 101-264, 101st Cong., 1st Se~~. 87 (1989) 

4 
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A reasonable interpretation of Section 318(k) is that 

Section 318 survi~es only with respect to those offers which 

actually result in sales contracts. since the offers for the 

sales in question did not result in an award of contract, it 

would appear that Section 318 is not available as a basis for a 

claim that this Court presently has power to enjoin these sales. 

This pOBition would seem to be reinforced by the fact that the 

offers for these sales were cancelled by the Forest Service. See 

~laintif!s' Memorandum in Support of Motion to Clarify and 

Enforce Judgment (Oct. 3, 1995) pp. 17-18. As indicated by the 

Conference Report quoted above, CongresB did not intend to permit 

such sales to be reoffered under Section 318 following the 

expiration of the statute. 

3. Finality of Judgments. Unlike the situation with 

the four enjoined sales, there is no outstanding injunction or 

order with prospective application as to the First and Last sales 

upon which the Court can hinge its jurisdiction. Indeed the 

Court may have determined this matter already in its February 23. 

1996 Order. See Order on SAS Motion to Ciarify and Enforce, etc., 

Feb. 23, 1~~6, pp. 3-4. 

one basis upon which the Court might entertain these 

renoted motions consistent with the rule regarding finality of 

judgments is to treat them as a motion under Rule 60(b) (6) to 

vacate the Court's earlier judgment dismissing them as moot. 2 

2 The pertinent prOVisions of 60 (b) (6) state that for "any 
other reason justifying relief from the,operac1on ot che 

(dontinued ... ) 

5 
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The rule is available to provide relief to parties who were 

confronted with extraordinary circumstanc.e th~t excus8d their 

fa11ure to follow ordinary paths of appeal. In re Pacific FAX 

East Lines, Inc., 889 F.2d 242, 250 (9th Cir. 1989). Applying 

the rule to this case would require the Court to find that the 

Forest Service's representation that the sales would not be 

reo£fered, and the subsequent passage of 2001(k) (purportedly, 

under intervenors' construction of the sta~ute, nullifying that 

representation) oonstituted "extraordinary circumstances" by 

reason of which plaintiffs were unfairly foreclosed from 

exercising their rights of appeal (from the Court's judgment 

dismissing the actions as moot ). The situation would be 

analogous to one where the parties entered into' a settlement upon 

3( ••• continued) 
judgment,1I a court may relieve the party of a" final judgment, 
order or proceedings." Fed. R. eiv. P. GO(b). Unlike 
subsections (1)-(3) of Rule 60(b), there is no statutory time 
limit on bringing a (b) (6) motion. The rule merely requires that 
it be brought "within a reasonable time," and the Ninth Circuit 
bas declared this to be a factual determination committed to the 
sound discretion of the trial court judge. Fed. R. Civ. P. 
60(b) (6). See U.S. V. Alpine Land & Reservoir, Co., 984 F.2d 
1047, 1049 (9th Cir. 1993), cert. denieg, l14 S.Ct. 60 (1993, 
See also In re Pacific Far East Lines, Inc., 889 F.2d 242, 249 
(9th Cir. 1989). The Court clearly has the authority to treat 
plaintiffs' motion as a Rule 60(b) (6) motion. See Cisneros v. 
United States, 994 F.2d 1462, 1466 n.4 (9th Cir. 199J). The 
Supreme Court has set forth the general guidelines for 
application of Rule 60Cb) (6): 

The Rule does not particularize the factors that 
justify relief, but we have previously noted that it 
provides courts with "authority to enable them to 
vacate judgments whenever such action is appropriate to 
accomplish justice, while also cautioning that it 
should only be applied in "extraordinary 
circumstances. II 

~iljeoerg v. Health Services Acgui5ition Corp. 486 u.s. 947, 
863-64 (:L988) (citations omitted) _ 

6 
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legal and tactual bases that subsequent developments 

fundamentally altered, requiring equitable relief. See ~n re 

Pacific Far East Lines, Inc., supra; see also 7 Moore, Federal 

Practice § 60.27[2] (1~95) (discussion, and caeee cited n.53) . 

How@ver, were the Court to reopen proceedings upon such a 

basis, it would still have to determine whether it had 

jurisdiction to grant affirmative relief, in this case to grant 

summary judgment and enter an injunction against the F1rst and 

La5t timber sales pursuant to Section 318. ~. Fairfax Countywide 

Citizens Association v. County of Fairfax. Virginia, 571 F.2d 

1299 (4th Cir. 1978), ce~t. denied, 439 U.S. 1047 ( once 

proceedings are reopened pursuant to a Rule 60(b) (6) motion, 

district court not empowered to act without independent ground of 

federal jurisdiction). Thus, the Court would still have to 

consider whether it had jurisdiction to enjoin sales for 

violation of a statute under which they can no longer be offered. 

7 



" 

THE WHITE HOUSE 

WASHINGTON 

March 5, 1996 

MEMORANDUM FOR JACK QUINN 
KATHY WALLMAN 

FROM: ELENA KAGAN if-

SUBJECT: MORE ON TIMBER 

A few more words on the latest timber crisis before you walk 
into your meeting with Harold, Katie, and John tomorrow: 

You may recall that the enviros have a motion before Judge 
Dwyer asking him to withhold the First and Last timber sales 
(thereby effectively canceling Judge Hogan's injunction to 
release those sales). We thought we might have to file a 
pleading on that motion today. It turns out that Judge Dwyer set 
the briefing schedule so that we will not have to file until next 
week. But what happened today with respect to the content of the 
pleading is instructive. 

Prior to this morning, I had understood that we would file a 
pleading taking no position on the question whether Judge Dwyer 
had jurisdiction over the motion (or on any other legal 
question), but noting that release of the sales would cause 
environmental harm. This morning, I received two draft motions -
- one along the lines just mentioned, the other noting 
jurisdictional objections to the enviros' motion. (There was 

___ 1.?S"'§-.!' __ ~ third dr~:tt, whiGl1 al;;o no_ted_iurisdictiQ..n.aL~_je_c_tions., .. _._. ______ _ 
but in a manner slightly less hostile to the enviros' motion. 
All of these drafts are attached.) 

At a meeting in the afternoon, Lois informed us (me and 
Dinah Bear, CEQ Counsel) that she felt very strongly that we 
should file the pleading with the objections to jurisdiction, and 
indeed that she considered this a litigation decision that was 
entirely DOJ's to make. She gave two reasons for favoring the 
pleading with jurisdictional objections: (1) to maintain our 
credibility before Judge Dwyer, and (2) because it is very 
important for her division to be in a position to say at 
oversight hearings that it always notes jurisdictional 
objections. I asked whether she thought she had an ethical 
obligation to note the j~risdictional argument. She responded 
that in ten more minutes she would have one. 

Dinah and I told Lois that we didn't have authority to make 
this call -- on the one hand, that we didn't have authority to 
tell DOJ to file a pleading it didn't want to file; but on the 
other hand, that we didn't have authority to accede to a pleading 
that would impede the enviros' attempt to stop release of these 
sales. We said we would have to speak with you, Katie, and 



Harold. At that moment, we discovered that Judge Dwyer had set 
the briefing schedule so that we did not have to file today, so 
today's crisis was averted. 

Meantime, DOJ expects to hear from the purchaser's attorney 
today in response to its letter informing him of his client's 
agreement to postpone release of the sale for a week. As I told 
you, the attorney could pull the plug on this agreement; even if 
he does not, we only have until Friday. Tomorrow morning, we are 
having a meeting with DOJ and USDA attorneys to consider what 
legal authorities and tools we have to strike a deal with the 
purchaser. I think everyone agrees that some kind of settlement 
is at this point the best and only option. I will. keep. you 
informed. 



TH E WH ITE HOUS E 

WASHINGTON 

March 5, 1996 

MEMORANDUM FOR JACK QUINN 
KATHY WALLMAN 

FROM: ELENA KAGAN elL. 

SUBJECT: ANOTHER TIMBER UPDATE 

DOJ just talked to the purchaser's attorney. The attorney 
said he wanted the-award letters issued tomorrow; he said that if 
the award letters were so issued, the purchaser would commit to 
postpone harvesting until early April. (I think there's snow on 
the ground out there; the purchaser probably doesn't want to 
harvest now anyway.) The attorney did not say whether the 
purchaser would make the same commitment if we issued the award 
letters later in the week. 

DOJ asked the attorney if both he and the purchaser would 
participate in a conference call tomorrow to discuss possible 
settlement options. (Presumably, the government's position would 
be represented by DOJ attorneys and USDA's Jim Lyons.) The 
attorney agreed to do so, and DOJ has scheduled the call to occur 
at 2:00, after we have our meeting on the extent of our legal 
authority to buy back the contract, provide replacement timber, 
etc. 

I suppose that now that Dwyer has scheduled the enviros' 
_. ____ . ___ moti~n for next weelL._we_~Quld.._at.t..e.m!LL.to d_Q-.Nha_t..--Yle.--Want_ed to do. _________ . 

last Friday: appeal to the Ninth Circuit for a stay of Judge 
Hogan's injunction pending Judge Dwyer's ruling. Justice, of 
course, would oppose taking this course. Moreover, I think 
filing such an appeal does not make much sense anymore: given the 
discussions we've already had with the purchaser -- and the 
commitment we have made to have still further discussions --
continued litigation would seem a bad-faith act. Given that the 
chances of success on the appeal are very low and that our real 
hope of solving this problem lies in settlement (assuming we have 
the legal authority to put together a decent offer), I would now 
advise foregoing the appeal. 
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THE WHITE HOUSE 

WASHINGTON 

March 5, 1996 

MEMORANDUM FOR JACK QUINN 
KATHY WALLMAN 

FROM: ELENA KAGAN t~ 

SUBJECT: MORE ON TIMBER 

A few more words on the latest timber crisis before you walk 
into your meeting with Harold, Katie, and John tomorrow: 

You may recall that the enviros have a motion before Judge 
Dwyer asking him to withhold the First and Last timber sales 
(thereby effectively canceling Judge Hogan's injunction to 
release those sales). We thought we might have to file a 
pleading on that motion today. It turns out that Judge Dwyer set 
the briefing schedule so that we will not have to file until next 
week. But what happened today with respect to the content of the 
pleading is instructive. 

Prior to this morning, I had understood that we would file a 
pleading taking no position on the question whether Judge Dwyer 
had jurisdiction over the motion (or on any other legal 
question), but noting that release of the sales would cause 
environmental harm. This morning, I received two draft motions -
- one along the lines just mentioned, the other noting 
jurisdictional objections to the enviros' motion. (There was 
later a third draft, which also noted jurisdictional objections, 
but in a manner slightly less hostile to the enviros' motion. 
All of these drafts are attached.) 

At a meeting in the afternoon, Lois informed us (me and 
Dinah Bear, CEQ Counsel) that she felt very strongly that we 
should file the pleading with the objections to jurisdiction, and 
indeed that she considered this a litigation decision that was 
entirely DOJ's to make. She gave two reasons for favoring the 
pleading with jurisdictional objections: (1) to maintain our 
credibility before Judge Dwyer, and (2) because it is very 
~portant for her division to be in a position to say at 
oversight hearings that it always notes jurisdictional 
objections. I asked whether she thought she had an ethical 
obligation to note the jurisdictional argument. She responded 
that in ten more minutes she would have one. 

Dinah and I told Lois that we didn't have authority to make 
this call -- on the one hand, that we didn't have authority to 
tell DOJ to file a pleading it didn't want to file; but on the 
other hand, that we didn't have authority to accede to a pleading 
that would impede the enviros' attempt to stop release of these 
sales. We said we would have to speak with you, Katie, and 



Harold. At that moment, we discovered that Judge Dwyer had set 
the briefing schedule so that we did not have to file today, so 
today's crisis was averted. 

Meantime, OOJ expects to hear from the purchaser's attorney 
today in response to its letter informing him of his client's 
agreement to postpone release of the sale for a week. As'I told 
you, the attorney could pull the plug on this agreement; even if 
he does not, we only have until Friday. Tomorrow morning, we are 
having a meeting with OOJ and U5,DA attorneys to consider what 
legal authorities and tools we have to strike a deal with the 
purchaser. I think everyone agrees that some kind of settlement 
is at this point the best and only option. I will keep you 
informed. 



r' THE WHITE HOUSE 

WASHINGTON 

March 5, 1996 

MEMORANDUM FOR JACK QUINN 
KATHY WALLMAN 

FROM: ELENA KAGAN 

SUBJECT: ANOTHER TIMBER UPDATE 

OOJ just talked to the purchaser's attorney. The attorney 
said he wanted the award letters issued tomorrow; he said that if 
the award letters were so issued, the purchaser would commit to 
postpone harvesting until early April. (1 think there's snow on 
the ground out there; the purchaser probably doesn't want to 
harvest now anyway.) The attorney did not say whether the 
purchaser would make the same commitment if we issued the award 
letters later in the week. 

OOJ asked the attorney if both he and the purchaser would 
participate in a conference call tomorrow to discuss possible 
settlement options. (Presumably, the government's position would 
be represented by DOJ attorneys and USDA's Jim Lyons.) The 
attorney agreed to do so, and DOJ has scheduled the call to occur 
at 2:00, after we have our meeting on the extent of our legal 
authority to buy back the contract, provide replacement timber, 
etc. 

I suppose that now that Dwyer has scheduled the enviros' 
motion for next week, we could attempt to do what we wanted to do 
last Friday: appeal to the Ninth Circuit for a stay of Judge 
Hogan's injunction pending Judge Dwyer's ruling. Justice, of 
course, would oppose taking this course. Moreover, 1 think 
filing such an appeal does not make much sense anymore: given the 
discussions we've already had with the purchaser -- and the 
commitment we have made to have still further discussions -­
continued litigation would seem a bad-faith act. Given that the 
chances of success on the appeal are very low and that our real 
hope of solving this problem lies in settlement (assuming we have 
the legal authority to put together a decent offer), 1 would now 
advise foregoing the appeal. 
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Thomas C. Jensen 
Council on Environmental Quality 

Brian J. Johnson 

Murray bill 

PRE SID E N T 

OK, I'm a latecomer and probably not welcome. But I do have a 
concern on the Murray bill that I want to raise. 

I am worried about setting up a new "salvage" program that will 
run parallel to the existing "salvage" program. More 
particularly, it seems problematic to create a new program under 
law if we don't somehow try to show how it is intended to differ 
from, match, or otherwise relate to the existing programs under 
NFMA and FLPMA. I may be overreacting here, but I foresee chaos 
in the agencies as they try to figure out which authority governs 
which sales when. 

Yes, I understand that the Murray approach is, well, "true 
sal vage. " Bu"t we've basically maintained that our current 
programs are also "pretty much true salvage." How do we explain 
what it is we won't do in terms of salvage once we enter the new 
world of Murray salvage. How do we avoid drawing unfortunate and 
unflattering comparisons to our current program? 

I'm sorry to raise this without a proposed remedy. I'm thinking 
about this and will have more to say later, of course, but I did 
want to share the concern. There must be an answer. 



Kor~~ 
1!~"\h4Ck.- ~{. +i.,.t\.f S~/.-

, : ~ ~t~ - lA lvLl"t .tu 0Vd 1- . 
I 

~ 1 

. :~':h ht., J i V\. lq 
I 

; ~~ iVh O\AM -\-0 k3? 

f Y\k W 0lA..-l- h. tiVLi ~O. 

ii' :I. Jo~'t- '\..-( tl.tI)'\I 
, 

'iwe ' \\ ~iI\.cn..... ~ \NLL..aA~ j~!NLC.t. ~ 

lN61.l !Ntl/jJ,cre~r 8~ ~ 
~ O~S ~ ~ ~"\ tu JA,L ~~ ,.,/ 
I 

~'\ ~I ~'\ IMf.ll.'1 ~~~ ~ OCf?7jcM.' f-lA./I.'l{ 
I 
: ~o.CI\. h Jo ~\1"~~'tIl ( -!M twi~U,. 



, ' 

,! 

, , 
I 
i 

,I 



MEMORANDUM FOR 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

JACK QUINN 

WASH INGTON 

March 2, 1996 

KATHY WALLMAN 

ELENA KAGAN!f-/ 

LATEST TIMBER CRISIS 

Just as I was telling Lois Schiffer that the White House 
wanted her to seek a stay in the 9th Circuit of Judge Hogan's 
injunction to award the First and Last sales, Jim Lyons of the 
Department of Agriculture managed to get the purchaser of the 
sales to agree to a one-week grace period. Lois very much wanted 
to contact the attorney of the purchaser to get his approval, but 
was unable to reach him. Her office thus wrote a letter to 'the 
purchaser's attorney (which I approved and am attaching to this 
memo) relating the circumstances, indicating that ,the government 
would not yet release the sales, and asking the attorney to call 
next week. Assuming all goes well, we have until Friday to come 
up with some solution; if the attorney balks, we will face Monday 
or Tuesday the same situation we faced last Friday. 

What happened on Friday raises two issues. The smaller one 
concerns what to do about these particular sales. The larger one 
concerns the relationship between DOJ and the White House in 
litigating these cases. I'll deal with the larger issue first. 

\ 

I know that Lois and the rest of her office were extremely 
upset by the White House's "interference" on Friday. According 
to Lois, John Schmidt intends to call Harold and/or you to 
complain about the current state of affairs and to insist on some 
new way of'handling communications between the White House and 
her office. I am not sure exactly what Lois has in mind, but she 
has said on several occasions that if Harold wants to make 
decisions on these matters, he should come to all the meetings 
where litigating strategy is developed; she also said something 
last night about the unfairness of the White House's demanding a 
change in course at the last minute when her office had long ago 
informed the appropriate persons (by which I think she meant me 
and the CEQ counsel) of the direction her office was taking. 

I really don't understand this complaint very well. The 
reason why all these conflicts arise at the last minute is 
because they always concern what last-ditch efforts to make -­
~, whether to appeal, seek cert, apply for a stay. And we 
have been very clear what general approach we want the Justice 
Department to follow: to litigate as aggressively as possible -­
to file as many motions, to pursue them as far as possible, etc. 
-- consistent with ethical obligations and long-term goals. In 
this particular case, the CEQ counsel and I have long urged DOJ 



to do everything possible to aid the enviros' effort to impede 
the sales consistent with DOJ's longstanding (if stupid) position 
that there was no legal basis to withhold them; urging DOJ to 
apply for a stay pending disposition of the enviros' motion (on 
grounds of avoiding inconsistent injunctions) -- and then urging 
appeal from denial of the stay -- was perfectly consistent with 
what we've been saying. 

The problem, rather than involving communications, involves 
real differences about who should have authority over these 
litigation decisions and, relatedly, what decisions should be 
made. Schiffer believes that we are trying to get involved in 
the minutia of litgation and that she must have ultimate control 
over such decisions as when to seek a stay, when to appeal, and 
so forth. She also thinks that the positions the White House 
pushes go too far -- that they risk alienating the courts and 
provoking sanctions and contempts orders against DOJ, Ag, and 
Interior. 

The opposite argument is that the White House should be more 
than usually involved in these issues because (a) they are of 
great political importance, and (b) Schiffer's shop, left to its 
own (and the SG'~) devices, will not litigate them as 
aggressively and imaginatively as possible. Schiffer's people 
(including Schiffer herself) talk about the danger of Rule 11 
sanctions with respect to motions that attorneys from Williams & 
Connolly (you'll recall, my old firm) would file in their sleep. 
Schiffer thinks that DOJ cannot and should not litigate in the 
same way -- on these or any other cases -- as an aggressive 
private or public interest law firm would do. And her people are 
often real naysayers'-- telling you the 15 things you can't do 
rather than finding the one you can. (Of course, part of this 
may be linked to resentment regarding the White House's role; 
maybe if they were left to themselves, they'd discover some can­
do attitude.) All this may provide sufficient reason for the 
White House, when it seems important enough, to have a hand in -­
even insist upon -- certain litigation decisions. 

At any rate, it may be helpful for you, Harold, Katie, and 
John Schmidt to discuss the big picture here. Part of the reaso 
we keep finding ourselves in these last-minute disputes is 
because people (most notably, Harold and Lois) have different 
understandings of the White House's appropriate role and 
authority. 

As to these two sales, our options are not very extensive. 
Judge Dwyer probably will hear the enviros' motion on Wednesday. 
If he denies that motion, which he probably will, we will pretty 
much have run out of reasons for delaying compliance with Judge 
Hogan's order to release the sales. Two possibilities remain. 
One is to attempt to reach a consensual buy-back agreement with 
the purchaser. DOJ is currently investigating whether we have 
authority to do this. Although there are clearly people at DOJ 
who are dubitante, no one has yet made a convincing argument to 



me that we lack such authority. If we do have authority, we will 
have to figure out where the money would corne from. Ag may not 
have the money to make such a deal; it would be nice (though I do 
not know if it's possible) to get the money out of the judgment 
fund by way of settling a claim with the purchaser. At any rate, 
we should clearly pursue this option as aggressively as possible. 

The other possibility is to attempt to invoke the clause in 
the contract that allows the government to' terminate contracts 
when it finds significant environmental harm. DOJ is adamantly 
opposed to taking this step with respect to this or any other 
sale: it argues that the timber rider deprived us of authority to 
invoke this contractual provision. But the timber rider does not 
do this in explicit terms; to the contrary, the language of the 
statute suggests that the original terms of the contract remain 
in force. DOJ's argument is that if this particular term 
remained in force, it would make the entire rider a nUllity: we 
could cancel all the sales Congress wanted us to go forward with. 
This is a strong argument against us, but I think there would be 
nothing wrong, in an appropriate case, from pushing this 
particular envelope. (Indeed, DOJ's position on this matter is a 
quite good example of its excessive caution.) 

I think, however, that this is probably not the right case 
to test our ability to terminate. First, we are under injunction 
to "award and complete" these sales; before we did something like 
this, I think we would at least have to ask the court whether 
such an action would violate the injunction. Second, I suspect. 
that Jim Lyons, in getting the purchaser to agree to a one-week 
extension, made certain representations as to the government's 
good faith desire to work out this problem. We at least should 
do everything we can to reach a consensual agreement with the 
purchaser before considering this option. 

Could we talk about all this? 



VIA TELEFAX 

Scott Horngren 
Haglund & Kirtley 
One Main Place 
101 S.W. Main, Suite 700 
Portland, Oregon 97204 

u.s. Department of Justice 

Environment and Natural Resources Division 

Washington. D.C. 20530 

March 1, 1996 

Re: Northwest Forest Resource Council v. Glickman. 

Dear Scott: 

Civil No. 95-6244-HO (lead case), No. 95-6267-HO 
{consolidated case}, No. 95-6384-HO (consolidated 
case) (D. Or.) 

Seattle Audubon Society v. Thomas. CV-89-160-WD 
(W . D. Wash,) 

This letter concerns the First and Last timber sales which 
are subject to the January 10 injunction of the District Court of 
Oregon. The defendants had represented that these sales would 
not be released until Judge Dwyer ruled upon SAS's motion to 
clarify and enforce its prior judgment. On February 23, 1996 
Judge Dwyer denied SAS's motion to clarify and enforce judgment 
as to the First and Last sales. Accordingly, on February 
28,1996, we advised all parties that the Forest Service intended 
to issue award letters on these sales by the close of business on 
March 1, 1996. After receipt of SAS plaintiffs' filing renoting 
motions for summary judgment and permanent injunction against 
First and Last, and fearing potential conflicting injunctions, 
the federal defendants moved for a stay of the January 10 
injunction as to First and Last. 

Today in the late afternoon, Judge Hogan denied our request 
for a stay. We learned that your client,' Alan Ford of Scott 
Timber Company, had met with our client, Under Secretary Jim 
Lyons. Mr. Lyons called us to advise that he had met with Mr. 
Ford, and that Mr. Ford had agreed to hold off the award of the 
First and Last timber sales for one week. We were advised that 
this agreement would be reduced to writing. We indicated that 
Mr. Ford should contact his attorney as soon as possible to 



discuss the sales. In the meanwhile, we called your office, but 
were told that you were out, but would be back on Tuesday, March 
5. We left a message for one of your partners to call, but, with 
the time difference, did not connect. 

In light of Mr. Ford's statements to Under Secretary Lyons 
and our inability to reach you, the Forest Service will not today 
be sending out the award letters as per our letter dated February 
28, 1996. Please call us as soon as possible upon your return "to 
discuss this matter. 

cc: All counsel 

Sincerely, 

Wells D. Burgess 
Michelle L. Gilbert 
Ellen M. Athas 
United States Department of Justice 
Environment & Natural Resources 

Division 
P.o. Box 663 
Washington, D.C. 20044-0663 
(202) 305-0460 



THE WHITE HOUSE 

WASHINGTON 

March 5, 1996 

MEMORANDUM FOR JACK QUINN 
KATHY WALLMAN 

FROM: ELENA KAGAN ef., 

SUBJECT: MORE ON TIMBER 

A few more words on the latest timber cr1S1S before you walk 
into your meeting with Harold, Katie, and John tomorrow: 

You may recall that the enviros have a motion before Judge 
Dwyer asking him to withhold the First and Last timber sales 
(thereby effectively canceling Judge Hogan's injunction to 
release those sales). We thought we might have to file a 
pleading on that motion today. It turns out that Judge Dwyer set 
the briefing schedule so that we will not have to file until next 
week. But what happened today with respect to the content of the 
pleading is instructive. 

Prior to this morning, I had understood that we would file a 
pleading taking no position on the question whether Judge Dwyer 
had jurisdiction over the motion (or on any other legal 
question), but noting that release of the sales would cause 
environmental harm. This morning, I received two draft motions -
- one along the lines just mentioned, the other noting 
jurisdictional objections to the enviros' motion. (There was 
later a third draft, which also noted jurisdictional objections, 
but in a'manner slightly less hostile to the enviros' motion. 
All of these drafts are attached.) 

At a meeting in the afternoon, Lois informed us (me and 
Dinah Bear, CEQ Counsel) that she felt very strongly that we 
should file the pleading with the objections to jurisdiction, ,and 
indeed that she considered this a litigation decision that was 
entirely DOJ's to make. She gave two reasons for favoring the 
pleading with jurisdictional objections: (1) to maintain our 
credibility before Judge Dwyer, and (2) because it is very 
important for her division to be in a position to say at 
oversight hearings that it always notes jurisdictional 
objections. I asked whether she thought she had an ethical 
obligation to note the jurisdictional argument. She responded 
that in ten more minutes she would have one. 

Dinah and I told Lois that we didn't have authority to make 
this call -- on the one hand, that we didn't have authority to 
tell DOJ to file a pleading it didn't want to file; but on the 
other hand,' that we didn't have authority to accede to a pleading 
that would impede the enviros' attempt to stop release of these 
sales. We said we would have to speak with you, Katie, and 



Harold. At that moment, we discovered that Judge Dwyer had set 
the briefing schedule so that we did not have to file today, so 
today's crisis was averted. 

Meantime, DOJ expects to hear from the purchaser's attorney 
today in response to its letter informing him of his client's 
agreement to postpone release of the sale for a week. As I told 
you, the attorney could pull the plug on this agreement; even if 
he does not, we only have until Friday. Tomorrow morning, we are 
having a meeting with DOJ and USDA attorneys to consider what 
legal authorities and tools we have to strike a deal with the 
purchaser. I think everyone agrees that some kind of settlement 
is at this point the best and only option. I will keep you 
informed. 
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E X E CUT I V E OFF ICE o F THE 

TO: 

FROM: 

CC: 
CC: 

04-Mar-1996 07:36pm 

Dinah Bear 

Kathleen A. McGinty 
Council on Environmental Quality 

Thomas C. Jensen 
Elena Kagan 

PRE SID E N T 

SUBJECT: RE: statutory date for replacement timber 

ok. if you're ok, i won't hold this up. thx. 



E X E CUT I V E OFF ICE o F THE 

04-Mar-1996 07:56pm 

TO: (See Below) 

FROM: Kathleen A. McGinty 
Council on Environmental Quality 

SUBJECT: timber fyi 

Distribution: 

TO: Elena Kagan 
TO: Dinah Bear 
TO: Shelley N. Fidler 
TO: Thomas C. Jensen 
TO: Michelle Denton 

CC: T J Glauthier 

PRE SID E N T 



E X E CUT I V E OFF ICE o F THE 

TO: 

FROM: 

CC: 
CC: 

SUBJECT: 

04-Mar-1996 07:42pm 

Barbara C. Chow 

Kathleen A. McGinty 
Council on Environmental Quality 

Martha Foley 
T J Glauthier 

RE: Timber salvage 

PRE SID E N T 

ok. the problem here is that we do not have the bill at this 
point. we have seen earlier versions, but they are moot almost 
immediately upon printing -- murray's staff is getting heavily 
lobbied and is significantly rewriting. we need the bill so we 
CAN opine. 

having said that, i have to reiterate that it is not acceptable 
for us to continue to entertain that we would come out somewhere 
other than in support of murray (assuming that she will take 
whatever changes we need in the bill) . 

daschle's office called me to say that they were indeed pushing 
murray's bill as the substitute to hatfield's provision and that 
they were successfully lining up support including moderate r's. 

as you also know, the likelihood is that peter defazio will 
introduce the bill on the house side. 

there is therefore some chance that we could actually pass 
something here so i would urge that our posture switch immediately 
to support of repeal and replace and going great guns to get this 
bill in as good a shape as possible. 

meanwhile, the press is ringing our phones off the hook. we can 
hold them at bay with the --- "we have not seen the final 
language" for right now, but, of course, since she is introducing 
it tomorrow that excuse is lost. 

you should know that the pnw press is reporting that murray is 
working on this bill "at the president's request." 

i think we urgently need a meeting with leon on this to force a 
decision. we will need to have a position on this tomorrow or we 
will get pummeled in the pnw press. 



(p.s. on a note to me in my weekly report, the president asked why 
we had not decided to be supportive of murray's approach and said 
"if we are mute, the announcement i made out there will look like 
hypocracy. " ) 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

TO: 

FROM: 

CC: 
CC: 

SUBJECT: 

Dinah, 

OS-Mar-1996 08:23am 

Dinah Bear 

Thomas C. Jensen 
Council on Environmental Quality 

Kathleen A. McGinty 
Elena Kagan 

RE: statutory date for replacement timber 

I absolutely agree with the proposed position on expiration of our 
obligations regarding replacement timber. To argue otherwise 
would not only do us in with Hogan, but the timber guys would 
never believe our rhetoric regarding satisfaction of their 
contract rights. 

Tom 



E X E CUT I V E OFF ICE o F THE 

TO: 

FROM: 

CC: 
CC: 

04-Mar-1996 05:50pm 

Kathleen A. McGinty 

Dinah Bear 
Council on Environmental Quality 

Thomas C. Jensen 
Elena Kagan 

PRE SID E N T 

SUBJECT: RE: statutory date for replacement timber 

Will, hopefully none of these sales will ever be out the door -
these are the murrelet sales. If Hogan denies the stay, we've 
already said we'd appeal - but it would be heck of a lot of easier 
if he's just extend the stay until we get a decision on the merits 
from the Court of Appeals. 

In terms of the sales we are releasing (or if we ultimately lost 
on these sales and the law is still in place), the government's 
obligation for the original sales is simply to award and allow the 
sales to be completed by the end of the fiscal year (not calendar 
year - that applies to the salvage and option 9 sales.) There's 
nothing in the law that forces the purchasers to actually harvest 
them by Sept. 30th. 

If we said replacement timber can't be extended past Sept. 30th, 
then we're putting ourselves in the box of having to come up with 
all the replacement timber sales by then. 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

04-Mar-1996 04:47pm 

TO: (See Below) 

FROM: Thomas C. Jensen 
Council on Environmental Quality 

SUBJECT: MEETING REMINDER 

The EOP/agency timber working group will meet as regularly 
scheduled tomorrow, Tuesday, March 4, 1996, at 2:00 p.m. at the 
CEQ conference room (722 Jackson Place) . 

The agenda will include: 

1. Recent events update - chair 
Murray Legislation - Bear 
Hatfield/Gorton Legislation - Bear 

2. Litigation update - Justice 

3. Timber contract issues - Bear 

4. Administration oversight of salvage sales - chair 

5. Tracking 2001(k) sales scheduled for release - Bear 

6. New Information - Bear 

7. Other business - chair 

Thanks for your cooperation. 

Distribution: 

TO: Alice E. Shuffield 
TO: FAX (9-720-5437, Greg Frazier) 
TO: FAX (9-720-4732, Jim Lyons) 
TO: FAX (9-208-6956, Ann Shields) 
TO: FAX (9-208-4684, George Frampton) 
TO: FAX (9-208-3144, Bob Armstrong) 
TO: FAX (9-514-0557, Lois Schiffer) 
TO: FAX (9-482-6318, Doug Hall) 
TO: FAX (9-260-0500, Steve Herman) 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

TO: 

FROM: 

CC: 
CC: 

SUBJECT: 

04-Mar-1996 05:35pm 

Dinah Bear 

Kathleen A. McGinty 
Council on Environmental Quality 

Thomas C. Jensen 
Elena Kagan 

RE: statutory date for replacement timber 

i don't feel that i have a sufficient grasp of the plusses and 
minuses -- e.g. even if we don't get an extent ion of the stay, how 
many of the sales will be out the door by the end of the year and 
do they go away at the end of the year or will they still be cut 
cause they now belong to the purchaser?? 



E X E CUT I V E OFF ICE o F THE 

TO: 
TO: 

FROM: 

CC: 

SUBJECT: 

04-Mar-1996 04:05pm 

Kathleen A. McGinty 
Thomas C. Jensen 

Dinah Bear 
Council on Environmental Quality 

Elena Kagan 

statutory date for replacement timber 

PRE SID E N T 

Lois and Peter just called with a point that they need clearance 
on prior to tommorrow's timber meeting (in fact, tonight, if 
possible) . 

As you know, Judge Hogan ruled against us on the "known to be 
nesting" issue but also issued a 60 day stay of the injunction, 
which runs out at the end of this month. Our arguments in front 
of the Court of Appeals is scheduled for May 9th, so we obviously 
have a gap in the coverage of the stay. We filed a motion w/Judge 
Hogan to extend the stay until the 9th Circuit rules, and he has 
just scheduled oral argument on that motion for noon tommorrow 
EST. 

Hogan has expressed concern earlier about the necessity for 
meeting our obligations to the purchasers by the time the old 
growth provision expires. The affirmative duty to release these 
sales clearly does expire at the end of this fiscal year, but 
it is unclear as to whether the authority, duty or obligation to 
offer replacement timber extends beyond that. A cogent argument 
can be made either way. 

Justice wants to be able to state to Judge Hogan that we interpret 
the statute to allow us to offer replacement timber past the Sept. 
30th date. They believe - with, I think, good reason, that Hogan 
will be more likely to extend the stay if he believes there is 
sufficient time to make the purchasers whole should we win the 
"known to be nesting" argument on the merits. 

There has been some discussion of this issue at the Tuesday 
meetings and with individual timber participants. The general 
sense Tom and I have is that the better position on replacement 
timber is to extend the time period past Sept. 30th (but also to 
say that env. laws will apply - an issue that need not be 
addressed in tommorrow's arguments.) FYI, virtually every 
legislative iteration that we have seen on the subject of 
replacement timber - from Hatfield to Murray - would also extend 



the time period past Sept. 30th. 

In short, I recommend we concur with DOJ's recommendation to 
interpret the statute in a way that allows us to offer replacement 
timber past the end of FY 96. 

Elena is making a similar recommendation to Jennifer and Harold. 
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MEMORANDUM FOR 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

March 2, 1996 

JACK QUINN 
KATHY WALLMAN 

ELENA KAGAN ~~ 
LATEST TIMBER CRISIS 

Just as I was telling Lois Schiffer that the White House 
wanted her to seek a stay in the 9th Circuit of Judge Hogan's 
injunction to award the First and Last sales, Jim Lyons of the 
Department of Agriculture managed to get the purchaser of the 
sales to agree to a one-week grace period. Lois very much wanted 
to contact the attorney of the purchaser to get his approval, but 
was unable to reach him. Her office thus wrote a letter to the 
purchaser's attorney (which I approved and am attaching to this 
memo) relating the circumstances, indicating that the government 
would not yet release the sales, and asking the attorney to call 
next week. Assuming all goes well, we have until Friday to come 
up with some solution; if the attorney balks, we will face Monday 
or Tuesday the same situation we faced last Friday. 

What happened on Friday raises two issues. The smaller one 
concerns what to do about these particular sales. The larger one 
concerns the relationship between DOJ and the White House in 
litigating these cases. I'll deal with the larger issue first. 

I know that Lois and the rest of her office were extremely 
upset by the White House's "interference" on Friday. According 
to Lois, John Schmidt intends to call Harold and/or you to 
complain about the current state of affairs and to insist on some 
new way of handling communications between the White House and 
her office. I am not sure exactly what Lois has in mind, but she 
has said on several occasions that if Harold wants to make 
decisions on these matters, he should come to all the meetings 
where litigating strategy is developed; she also said something 
last night about the unfairness of the White House's demanding a 
change in course at the last minute when her office had long ago 
informed the appropriate persons (by which I think she meant me 
and the CEQ counsel) of the direction her office was taking. 

I really don't understand this complaint very well. The 
reason why all these conflicts arise at the last minute is 
because they always concern what last-ditch efforts to make -­
e.g., whether to appeal, seek cert, apply for a stay. And we 
have been very clear what general approach we want the Justice 
Department to follow: to litigate as aggressively as possible -­
to file as many motions, to pursue them as far as possible, etc. 
-- consistent with ethical obligations and long-term goals. In 
this particular case, the CEQ counsel and I have long urged DOJ 



to do everything possible to aid the enviros' effort to impede 
the sales consistent with DOJ's longstanding (if stupid) position 
that there was no legal basis to withhold them; urging DOJ to 
apply for a stay pending disposition of the enviros' motion (on 
grounds of avoiding inconsistent injunctions) -- and then urging 
appeal from denial of the stay -- was perfectly consistent with 
what we've been saying. 

The problem, rather than involving communications, involves 
real differences about who should have authority over these 
litigation decisions and, relatedly, what decisions should be 
made. Schiffer believes that we are trying to get involved in 
the minutia of litgation and that she must have ultimate control 
over such decisions as when to seek a stay, when to appeal, and 
so forth. She also thinks that the positions the White House 
pushes go too far -- that they risk alienating the courts and 
provoking sanctions and contempts orders against DOJ, Ag, and 
Interior. 

The opposite argument is that the White House should be more 
than usually involved in these issues because (a) they are of 
great political importance, and (b) Schiffer's shop, left'to its 
own (and the SG's) devices, will not litigate them as 
aggressively and imaginatively as possible. Schiffer's people 
(including Schiffer herself) talk about the danger of Rule 11 
sanctions with respect to motions that attorneys from Williams & 
Connolly (you'll recall, myoid firm) would file in their sleep. 
Schiffer thinks that DOJ cannot and should not litigate in the 
same way -- on these or any other cases -- as an aggressive 
private or public interest law firm would do. And her people are 
often real naysayers -- telling you the 15 things you can't do 
rather than finding the one you can. (Of course, part of this 
may be linked to resentment regarding the White House's role; 
maybe if they were left to themselves, they'd discover some can­
do attitude.) All this may provide sufficient reason for the 
White House, when it seems important enough, to have a hand in -­
even insist upon -- certain litigation decisions. 

At any rate, it may be helpful for you, Harold, Katie, and 
John Schmidt to discuss the big picture here. Part of the reason 
we keep finding ourselves in these last-minute disputes is 
because people (most notably, Harold and Lois) have different 
understandings of the White House's appropriate role and 
authority. 

As to these two sales, our options are not very extensive. 
Judge Dwyer probably will hear the enviros' motion on Wednesday. 
If he denies that motion, which he probably will, we will pretty 
much have run out of reasons for delaying compliance with Judge 
Hogan's order to release the sales. Two possibilities remain. 
One is to attempt to reach a consensual buy-back agreement with 
the purchaser. DOJ is currently investigating whether we have 
authority to do this. Although there are clearly people at DOJ 
who are dubitante, no one has yet made a convincing argument to 



me that we lack such authority. If we do have authority, we will 
have to figure out where the money would come from. Ag may not 
have the money to make such a deal; it would be nice (though I do 
not know if it's possible) to get the money out of the judgment 
fund by way of settling a claim with the purchaser. At any rate, 
we should clearly pursue this option as aggressively as possible. 

The other possibility is to attempt to invoke the clause in 
the contract that allows the government to terminate contracts 
when it finds significant environmental harm. DOJ is adamantly 
opposed to taking this step with respect to this or any other 
sale: it argues that the timber rider deprived us of authority to 
invoke this contractual provision. But the timber rider does not 
do this in explicit terms; to the contrary, the language of the 
statute suggests that the original terms of the contract remain 
in force. DOJ's argument is that if this particular term 
remained in force, it would make the entire rider a nUllity: we 
could cancel all the sales Congress wanted us to go forward with. 
This is a strong argument against us, but I think there would be 
nothing wrong, in an appropriate case, from pushing this 
particular envelope. (Indeed, DOJ's position on this matter is a 
quite good example of its excessive caution.) 

I think, however, that this is probably not the right case 
to test our ability to terminate. First, we are under injunction 
to "award and complete" these sales; before we did something like 
this, I think we would at least have to ask the court whether 
such an action would violate the injunction. Second, I suspect 
that Jim Lyons, in getting the purchaser to agree to a one-week 
extension, made certain representations as to the government's 
good faith desire to work out this problem. We at least should 
do everything we can to reach a consensual agreement with the 
purchaser before considering this option. 

Could we talk about all this? 
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u.s. Department of Justice 

Environment and Natural Resources Division 

Gmlral Lltigation S«r.tion 

VIA TELEFAX 

Scott Horngren 
Haglund & Kirtley 
One Main Place 
101 S.W. Main, Suite 700 
Portland, Oregon 97204 

Washington, D.C. 20530 

March 1, 1996 

Re: Northwest Forest Resource Council v. Glickman. 

Dear Scott: 

Civil No. 95-6244-HO (lead case), No. 95-6267-HO 
(consolidated case), No. 95-6384-HO (consolidated 
case) (D. Or.) 

Seattle Audubon Society v. Thomas. CV-89-160-WD 
(W.D. Wash.) 

This letter concerns the First and Last timber sales which 
are subject to the January 10 injunction of the District Court of 
Oregon. The. defendants had represented that these sales would 
not be released until Judge Dwyer ruled upon SAS's motion to 
clarify and enforce its prior judgment. On February 23, 1996 
Judge Dwyer denied SAS's motion to clarify and enforce judgment 
as to the First and Last sales. Accordingly, on February 
28,1996, we advised all parties that the Forest Service intended 
to issue award letters on these sales by the close of business on 
March 1, 1996. After receipt of SAS plaintiffs' filing renoting 
motions for summary judgment and permanent injunction against 
First and Last, and fearing potential conflicting injunctions, 
the federal defendants moved for a stay of the January 10 
injunction as to First and Last. 

Today in the late afternoon, Judge Hogan denied our request 
for a stay. We learned that your client,' Alan Ford of Scott 
Timber Company, had met with our client, Under Secretary Jim 
Lyons. Mr. Lyons called us to advise that he had met with Mr. 
Ford, and that Mr. Ford had agreed to hold off the award of the 
First and Last timber sales for one week. We were advised that 
this agreement would be reduced to writing. We indicated that 
Mr. Ford should contact his attorney as soon as possible to 
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discuss the sales. In the meanwhile, we called your office, but 
were told that you were out, but would be back on Tuesday, March 
5. We left a message for one of your partners to call, but, with 
the time difference, did not connect. 

In light of Mr. Ford's statements to Under Secretary Lyons 
and our inability to reach you, the Forest Service will not today 
be sending out the award letters as per our letter dated February 
28, 1996. Please call us as soon as possible upon your return "to 
discuss this matter. 

cc: All counsel 

Sincerely, 

Wells D. Burgess 
Michelle L. Gilbert 
Ellen M. Athas 
United States Department of Just'ce 
Environment & Natural Resources 

Division 
P.O. Box 663 
Washington, D.C. 20044-0663 
(202) 305-0460 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

Ol-Mar-1996 03:53pm 

TO: (See Below) 

FROM: Dinah Bear 
Council on Environmental Quality 

SUBJECT: Murray bill 

I just had a brief chat with Marla - she was getting back to me 
confirming out meeting at 4 tommorrow. I didn't attempt to 
characterize our position at all; this was in the context of an 
earlier "technical assistance" conversation. 

However, she did have news -it looks very likely that DeFazio 
will sponsor the bill in the House. In fact, DeFazio's staff 
(Jeff Stier sp?) wants to come tommorrow afternoon also. 

She also said the enviros are giving them hell on a couple of 
provisions, and that one of those - one I mentioned to all of you 
this afternoon (the rebuttable presumption theory for compliance 
w/env. laws.) has already dropped out. 

Distribution: 

TO: Kathleen A. McGinty 
TO: Martha Foley 
TO: T J Glauthier 
TO: Barbara C. Chow 
TO: Christine L. Nolin 
TO: Thomas C. Jensen 
TO: Elena Kagan 
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E X E CUT I V E OFF ICE o F THE PRE SID E N T 

TO: 
TO: 

FROM: 

SUBJECT: 

bear d 
jensen_t 

29-Feb-1996 11:39am 

curt smitch 

Lunch meeting with Jim Lyons and timber industry people 

Dinah & Tom, I am passing along a message FYI. It is from my field 
supervisor in Oregon. It is instructive. 

Curt 

Forward Header 
Subject: Lunch meeting with Jim Lyons and timber industry people 
Author: Russ Peterson at 1PO-PF01 
Date: 2/28/96 5:15 PM 

Craig, 

Thanks for the message. I'm passing it on the Curt and others for 
their information. I guess the positives are that some in industry 
seem flexible and that Jim Lyons wants a solution to be acceptable to 
us and NMFS. I think that compatibility of replacement volume with 
the provisions of the Forest Plan is the main thing that we would 
want. Paul has some ideas on how best to "credit" harvest volume. 
You may want to discuss the situation with him and pass the combined 
thoughts on to Don Ostby if he is the focal point in Douglas County to 
finding a solution. 

Russ 

Forward Header 
Subject: Lunch meeting with Jim Lyons and timber industry people 

Craig Tuss at IPO-MAIN Author: 
Date: 2/28/96 3:58 PM 

At noon today I attended a brown bag lunch with Jim Lyons, Mike Lunn 
(Siskiyou Forest Supervisor), Don Ostby (Umpqua Forest Supervisor), 
Nancy Graybill, Bob Williams, Howard Sohn, Allyn Ford and D.R.Johnson. 
I was invited by D. Ostby. Discussion focused on the salvage rider and 
the replacement volume issue. This meeting was put together by Ostby 
who has been working with these industry folks to find a "workable 
solution to a sticky situation". Some discussion had taken place prior 
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to the lunch but I was not able to attend that portion. 

Jim Lyons began the discussion by asking each of the timber industry 
people what their major issues and concerns were and what 
recommendations they could provide. 

Allyn ford said he wants certainty in regards to getting this volume. 
He is willing to get it from places other than the original sale site, 
but is not willing to see the sales IIbought backll. His mill needs the 
inventory of logs, availability of the logs in the next one to two 
years, and logs that approach lIold growth dimension II (of like value and 
quality) to help them through this interim period when they are 
retooling their facilities to meet the future. He really needs to know 
what is going to happen with these sales within the next 30 days, 
because the clock is ticking and he does not want to have the issue 
drag on and the door close (salvage rider end) before his company can 
get their sale executed. 

Howard Sohn said the same thing and added he is willing to take 
replacement volume from outside the sale boundary, outside the 
administrative unit boundary, outside the state boundary, outside the 
international boundary,. or from the log market. He also mentioned 
that the original time frame to get these sales done was about 12 
months and now they are looking at 7 months. Bottom line is that they 
need the logs and are willing to get them anywhere, just as long as 
they can lock them up. 

D.R.Johnson was more strident, he opened by saying that the current 
sales should be okay the way they are designed. He does not feel bad 
that he is taking these trees. D.R. reiterated that IIby back ll of the 
sales is a untenable solution. He did not go as far as to say he was 
willing to accept replacement volume but did say he was willing to 
work with the Forest Service to find a solution. 

All three made the point that the solution should come from the local 
people (forest supervisors), not from D.C. and that the solution had 
to be fairly quick (next couple of weeks). The idea of certainty 
permeated the discussion and messages. They feel that the salvage 
rider gives tham certainty, and they want any future solution to 
mantain that certainty. They were very interested in how or who would 
be the vehicle to get a legislative and administrative solution on the 
ground. 

Jim Lyons mentioned that there are several ways to get a deal done 
(i.e. a C.R.) in the near future and that the Oregon and Washington 
Delegation was working on the possibilities right now. He said 
hearing the concerns and ideas was valuable. He said that he has time 
on the CEQ meeting agenda next tuesday (3-5) to discuss this trip and 
the variuos ideas that people have mentioned. He mentioned that he is 
meeting with Paula Burgess tommorrow. 

He also mentioned that any solution would have to have FWS and NMFS 
aggreement and support. 

Ther bottom-line message I took from the meeting is that the timber 
industry sees their momentum waning and that to maintain their 
certainty they need to get a solution quickly. The industry is only 
concerned about the September 30 date as it pertains to gauranteeing 
that these sales will be executed. They are willing to let the trees 
stand into next year, as long as they know they will get them (or 



replacement volume for them). If they do not get a solution in the 
next couple of weeks they will go ahead and cut the trees (thereby 
insuring certainty, as D.R. put it). 

Please contact me if you need more info, or have questions. 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

29-Feb-1996 08:11pm 

TO: (See Below) 

FROM: Thomas C. Jensen 
Council on Environmental Quality 

SUBJECT: RE: More on Hatfield/Gorton 

Katie and Co. 

Our position on Hatfield should turn on the sufficiency provision. 
We should avoid villifying him, but make it clear that we're 
adamantly, forever, inextricably opposed to any extension of 
sufficiency language. Bad law. Bad policy. Bad boys. This IS 
our position on the green sales. B~ian should be directed to 
communicate the view that we're separated from the language we've 
seen from Hatfield's office by the notion that great forests like 
great nations should be governed by the rule of law. (OK, a bit 
much) . 

My point is that our high ground is pretty clear of 
is that our high ground is pretty solid. I think we've nothing to 
lose by drawing a bright line between us and those folks who want 
to evade the laws. 

Tom 

Distribution: 

TO: Kathleen A. McGinty 

CC: Brian J. Johnson 
CC: Dinah Bear 
CC: T J Glauthier 
CC: Martha Foley 
CC: Barbara C. Chow 
CC: Christine L. Nolin 
CC: Elena Kagan 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

29-Feb-1996 08:18pm 

TO: (See Below) 

FROM: Dinah Bear 
Council on Environmental Quality 

SUBJECT: timber meeting - tommorrow 

Rob will be contacting each of you shortly to try and schedule a 
meeting tommorrow on the following topics associated with the 
timber rider issue: 

o how to respond to the Hatfield language on replacement and 
buyback; 

o the Murray proposal (I will be getting around the 
legislative language to each of you this evening or tommorrow am -
they wanted comments tonight, but we are telling them we can't get 
comments to them until Monday am at the earliest); 

o response to sales that may be harvested between now and 
passage of possible legislation. 

Distribution: 

TO: T J Glauthier 
TO: Martha Foley 
TO: Barbara C. Chow 
TO: Elena Kagan 
TO: Jennifer M. O'Connor 
TO: Thomas C. Jensen 
TO: Christine L. Nolin 
TO: Kathleen A. McGinty 

CC: Robert C. Vandermark 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

29-Feb-1996 09:31pm 

TO: (See Below) 

FROM: T J Glauthier 
Office of Mgmt and Budget, NRES 

SUBJECT: RE: Timber strategy 

Tom, this could be the right course, but we'd better be 
sure we've examined it from all vantage points first. If we go 
the Murray route, we're going to get some strong reactions in the 
House, especially from people in other parts of the country (like 
Taylor) who do not want their salvage program done away with. 

I've put a couple of options together in discussions with 
Martha and Dinah, in the hopes that we will have a meeting 
tomorrow with Harold and/or Leon. In addition to the current 
options of "repeal old growth and fix salvage" vs. Murray's 
"repeal and replace", is there an option of "repeal old growth 
and only in the NW replace the salvage program with a new pilot"? 

Distribution: 

TO: Thomas C. Jensen 

CC: Kathleen A. McGinty 
CC: Martha Foley 
CC: Barbara C. Chow 
CC: Jennifer M. O'Connor 
CC: Elena Kagan 
CC: Dinah Bear 
CC: Brian J. Johnson 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

Ol-Mar-1996 07:36am 

TO: (See Below) 

FROM: Thomas C. Jensen 
Council on Environmental Quality 

SUBJECT: RE: Timber strategy 

TJ, 

Yes, Congo Taylor (whose family runs the largest private timber 
company in NC) will be unhappy. So, too, the Alabamans and 
others. But I think we should make them offer a regional 
exception. 

I don't object to it strongly on any basis other than political 
perception. We shouldn't be in the position of implicitly 
endorsing sufficiency for one part of the country, but not others. 
It's indefensible politically. We may end up with that course, 
but let's let someone else take the blame this time. 

Tom 

Distribution: 

TO: T J Glauthier 

CC: Kathleen A. McGinty 
CC: Martha Foley 
CC: Barbara C. Chow 
CC: Jennifer M. O'Connor 
CC: Elena Kagan 
CC: Dinah Bear 
CC: Brian J. Johnson 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

Ol-Mar-1996 08:06am 

TO: (See Below) 

FROM: Kathleen A. McGinty 
Council on Environmental Quality 

SUBJECT: RE: Timber strategy 

i think we are really asking for trouble here. we have the most 
prominent democratic member of the regional delegation moving to 
be quite visible here and investing a tremendous amount of 
political capital to try to fix this mess for us. i can't imagine 
that we would even consider being opposed to her. who the hell is 
going to move our bill then? we are already to the right of the 
only othe~ democrat in the region who has tried to fix this thing. 
are we going to find a democrat who will go even futher to the 
right and take patty murray on?? i really hope we are not going 
to spend alot of time spinning our wheels on this. as we should 
all know by now, there is little direct political capital we are 
willing to invest in this -- we damned well better than just hitch 
our wagon to a credible star. we have got to get this damned thing 
fixed NOW so the president of the united states can campaign in 
two of his most important states. coming out in opposition to 
patty murray is no way to get there. 

Distribution: 

TO: Thomas C. Jensen 

CC: T J Glauthier 
CC: Martha Foley 
CC: Barbara C. Chow 
CC: Jennifer M. O'Connor 
CC: Elena Kagan 
CC: Dinah Bear 
CC: Brian J. Johnson 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

29-Feb-1996 04:52pm 

TO: (See Below) 

FROM: Thomas C. Jensen 
Council on Environmental Quality 

SUBJECT: Timber strategy 

During today's meeting with Sen. Murray's staff, I heard an 
apparent difference of opinion -- a significant difference of 
opinion -- on the question whether we're likely to support the 
Murray approach on timber salvage, that is, the repeal and replace 
approach. 

It strikes me that we will get no benefit from doing or supporting 
anything that deviates much from her approach. I'm particularly 
concerned that we not send an implicit signal that we're happy 
with/comfortable with/willing to live with/resigned to sufficiency 
language. Yes, we have some measure of faith in the processes 
we've established, but nobody else does. 

There is no sector of the environmental community, rational or 
otherwise, that can afford to let us slide on sufficiency. They 
will have to campaign against us. Their campaigining on that 
point will obscure and sharply devalue our moves on green sales. 

It seems patent to me that the Administration has to be "against" 
sufficiency, even if we are tolerant of or actively supportive of 
a salvage program in the Northwest or elsewhere. To do otherwise 
will virtually eliminate any political benefit we may receive from 
the President's Saturday statement. I'd hate to have wasted all 
that good work. 

With that in mind, why shouldn't we simply catch a ride on Sen. 
Murray's coattails on salvage? We could at least support her 
general approach, while also emphasizing our faith in our own 
process (at least its capacity for redemption). I have trouble 
seeing why we would have a different "salvage" policy from hers. 
Particulary given the very difficult burden we'd have justifying 
or winning support for anything uniquely our own. We'd certainly 
make her mad, and win little or no support elsewhere. 

Distribution: 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

29-Feb-1996 05:07pm 

TO: (See Below) 

FROM: Martha Foley 
Office of the Chief of Staff 

SUBJECT: RE: Timber strategy 

I missed enough of the meeting because I came in late and b/c the 
speaker phone periodically blacks out some sound that I am 
hesitant to comment. 

However, for myself, I would like to see what she produces in 
terms of enviro support and member support before we leap on -­
talking a matter of days here. 

Tom, I am not sure why you are concerned that we are "for" (or 
will be perceived as for) sufficiency. We clearly are not. Can 
you elaborate? 

Distribution: 

TO: Thomas C. Jensen 

CC: Kathleen A. McGinty 
CC: T J Glauthier 
CC: Barbara C. Chow 
CC: Jennifer M. O'Connor 
CC: Elena Kagan 
CC: Dinah Bear 
CC: Brian J. Johnson 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

29-Feb-1996 05:32pm 

TO: (See Below) 

FROM: Thomas C. Jensen 
Council on Environmental Quality 

SUBJECT: RE: Timber strategy 

Martha, 

I'm not concerned that we are for sufficiency language now. 

Unfortunately, the environmental community, or most of them, are 
deeply skeptical of our commitment on this issue. They do not 
grant us the benefit of the doubt when interpreting our messages. 
To the contrary, their inclination is to assume that we're going 
to sell them out. They don't trust us. 

I am concerned that, if we show any reticence toward "repeal" of 
the salvage portion (however appropriate that may be as a matter 
of substance or policy), we will be characterized and condemned as 
supporters of "lawless loggingll and sufficiency. If that happens, 
I think we lose much of the good will and good politics we have 
gained or will gain by supporting repeal of the old growth 
provisions. 

I don't think we have the luxury of making fine points in this 
environment. If our choice is between "repeal and replace ll and "a 
carefully graduated approach for maximizing public benefits over 
the remaining 10 months of the rider" or some other principled but 
less than simple package, I think we'll get slammed by everyone. 

Even if we disagree with some of the details of Murray's approach 
to salvage, I think we should generally endorse it -- because it 
gets rid of sufficiency. That's what we should say we're against, 
not salvage logging. I think that leaves us with room to work to 
help others win substantive improvements, if needed. 

Distribution: 

TO: Martha Foley 

CC: Kathleen A. McGinty 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

29-Feb-1996 07:13pm 

TO: (See Below) 

FROM: Dinah Bear 
Council on Environmental Quality 

SUBJECT: More on Hatfield/Gorton 

Hatfield's press release regarding this language states that, "We 
have been working with the White House to build greater 
flexibility into the salvage law." It goes on to argue that the 
language does give us that flexibility and that it addreses the 
concerns raised recently by the President. It also states that he 
has received input from Administration officials. 

A story running in today's Oregonian repeats Hatfield's statements 
to the effect that this proposal will give the administraiton what 
it needs, while quoting an anonymous WH official as looking at it 
negatively - that it could make things worse. Furse and enviros 
are quoted criticizing it and the timber industry is cited as 
suggesting the industry could accept the language. 

I am told by USDA that Hatfield personally feels he has done what 
the Administration has asked for, and that if we reject his 
language, we're not acting in good faith. 

Distribution: 

TO: Kathleen A. McGinty 
TO: T J Glauthier 
TO: Martha Foley 
TO: Barbara C. Chow 
TO: Christine L. Nolin 
TO: Thomas C. Jensen 
TO: Brian J. Johnson 
TO: Elena Kagan 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

29-Feb-1996 07:36pm 

TO: (See Below) 

FROM: Kathleen A. McGinty 
Council on Environmental Quality 

SUBJECT: RE: Timber strategy 

no disagreements with you on this at all. in fact, it would be 
disasterous for us to be to the right of murray on salvage -- she 
is already to the right of all of the other initiatives on this 
(furse, bradley) save gorton. 

in my mind this is an issue, however, because at present we simply 
do not have clearance from harold or leon on a repeal and replace 
on salvage. we only said on sat that we were reviewing options in 
consultation. 

Distribution: 

TO: Thomas C. Jensen 

CC: T J Glauthier 
CC: Martha Foley 
CC: Barbara C. Chow 
CC: Jennifer M. O'Connor 
CC: Elena Kagan 
CC: Dinah Bear 
CC: Brian J. Johnson 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

29-Feb-1996 07:51pm 

TO: (See Below) 

FROM: Brian J. Johnson 
Council on Environmental Quality 

SUBJECT: RE: More on Hatfield/Gorton 

FYI, 

I'm sure I'm the source for that story. A couple of points: 

First, the way he paraphrased my statement of the type of concern 
we have was kind of funny (" ... restore power to ... reject sales 
outright") although Dinah tells me it's ok. 

Second, the story doesn't really say that the WH Official said 
Hatfield would make it worse, it says " ... foes of the rider say 
the proposal could make matters worse and that it fails to address 
the central issue: the suspension of environmental laws." In 
fact, I didn't say the Hatfield proposal would make it worse --
I didn't know that until Dinah's message about the murrelet thing. 
I was just expressing concern. 

Third, apart from all that, the story isn't half bad. 

Fourth, note that the Murray spokesman quote is centered directly 
on sufficiency: " ... there is a growing disaffection with the 
current policy of operating without environmental laws." From a 
communications point of view, I'd *love* to be able to reduce our 
policy to that. (Except "disaffection" is a crappy word.) 

Brian 

Distribution: 

TO: Dinah Bear 

CC: Kathleen A. McGinty 
CC: T J Glauthier 
CC: Martha Foley 
CC: Barbara C. Chow 
CC: Christine L. Nolin 
CC: Thomas C. Jensen 
CC: Elena Kagan 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

29-Feb-1996 07:52pm 

TO: (See Below) 

FROM: Kathleen A. McGinty 
Council on Environmental Quality 

SUBJECT: RE: Timber strategy 

tj/martha---any luck in getting leon's ear and/or arranging a 
meeting with him to get sign off on the repeal/replace strategy?? 
we need to move asap (what else is new???). thx. 

Distribution: 

TO: Martha Foley 

CC: Thomas C. Jensen 
CC: T J Glauthier 
CC: Barbara C. Chow 
CC: Jennifer M. O'Connor 
CC: Elena Kagan 
CC: Dinah Bear 
CC: Brian J. Johnson 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

29-Feb-1996 07:55pm 

TO: (See Below) 

FROM: Kathleen A. McGinty 
Council on Environmental Quality 

SUBJECT: RE: More on Hatfield/Gorton 

but, point still remains that hatfield is getting a big jump on us 
in putting a spin on his bill and making us look unreasonable. i 
would like a cleared position on hatfield so we could background 
some reporters (and some democrats .... (like dicks, for 
example» on it to explain our opposition. 

Distribution: 

TO: Brian J. Johnson 

CC: Dinah Bear 
CC: T J Glauthier 
CC: Martha Foley 
CC: Barbara C. Chow 
CC: Christine L. Nolin 
CC: Thomas C. Jensen 
CC: Elena Kagan 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

28-Feb-1996 05:48pm 

TO: Jennifer M. O'Connor 

FROM: Elena Kagan 
Office of the Counsel 

SUBJECT: timber sales 

Do you recall the First and Last timber sales? 

These were two "real 318" sales (total: 11,800 mbf) that the Forest Service 
voluntarily withdrew in 1990 after Judge Dwyer enjoined four very similar sales 
from going forward. Judge Hogan ruled that these two sales fell within the 
scope of his decision on Section 318 and ordered the government to release them. 
At the time, environmental groups had a motion pending in Judge Dwyer's court 
requesting him to prevent the two sales from going forward. Because of this 
motion, DOJ decided it should not release the sales prior to receiving a ruling 
from Judge Dwyer. Last week, Judge Dwyer ruled that he could not withhold the 
two sales and that DOJ must comply with Hogan's injunction. (The good news is 
that he is continuing to withhold the four previously enjoined sales pending the 
Ninth Circuit's decision on Hogan's ruling.) This means that DOJ now is facing 
an injunction from Judge Hogan to release the sales and a declaratory judgment 
from Dwyer that it must comply with the injunction. Timber industry lawyers 
have already threatened contempt. 

The Justice Dept is going to tell the environmental groups today that it plans 
on releasing these two sales within 48 hours. This will give the groups time to 
go back to Dwyer and seek expedited consideration of their motion regarding the 
two sales and a temporary restraining order preventing the sales' release. DOJ 
then would go back to Judge Hogan and ask for a stay pending Dwyer's decision on 
these matters. (Of course, Dwyer may summarily deny the enviros' motion, 
leaving us with no grounds to petition Hogan.) 

DOJ also is considering the position it should take on the enviros' motion in 
Judge Dwyer's court. As you may recall, both DOJ and the Forest Service have 
stated on prior occasions, stretching back to early 1995, that there are no 
legal grounds on which to withhold the sales. DOJ does not believe it can now 
switch sides and support the enviros' legal argument. DOJ is considering, 
however, (1) whether it can decline to take a legal position on the enviros' 
motion (rather than opposing it), and (2) whether it can file a factual 
affidavit listing the environmental harms involved in releasing the sales. 

I have urged Justice to take actions (1) and (2) above. I do not think there is 
much more Justice can do, given its prior statements about the absence of any 
legal basis for withholding these sales. (Given that DOJ has never contested 



release of these sales, and in fact has indicated that there is no legal basis 



.. 

for withholding them, DOJ also cannot appeal the Hogan/Dwyer decisions.} You 
should know, however, that the release of these sales will probably get a fair 
amount of publicity, especially coming right after the President's "admission of 
error" on the timber rider. 

Let me know ASAP if you and/or Harold have any views on all this; and of course, 
call me if you have any questions. 
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E X E CUT I V E OFF ICE o F THE PRE SID E N T 

27-Feb-1996 08:50pm 

TO: (See Below) 

FROM: Jennifer M. O'Connor 
Office of The Chief of Staff 

SUBJECT: RE: timber fact sheet, draft 

The substance of the document looks ok to me. My understanding is 
this is a "fact sheet" to give agencies, Members on the Hill, 
etc., who ask so they know what our policy is. Is that correct? 

Distribution: 

TO: Brian J. Johnson 

CC: Kathleen A. McGinty 
CC: Barbara C. Chow 
CC: Dinah Bear 
CC: Thomas C. Jensen 
CC: Martha Foley 
CC: Shelley N. Fidler 
CC: T J Glauthier 
CC: Elena Kagan 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

27-Feb-1996 01:58pm 

TO: (See Below) 

FROM: Martha Foley 
Office of the Chief of Staff 

SUBJECT: RE: timber stmt 

I am not a press person so I avoid judging what is OK and what is 
not. But LEP's view (to me) was that another statement would 
raise a lot of questions -- how is this different than what he 
said etc. Could you do the same in a letter? 

Distribution: 

TO: Thomas C. Jensen 

CC: Kathleen A. McGinty 
CC: T J Glauthier 
CC: Barbara C. Chow 
CC: Jennifer M. O'Connor 
CC: Elena Kagan 
CC: Dinah Bear 
CC: Shelley N. Fidler 
CC: Brian J. Johnson 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

27-Feb-1996 02:06pm 

TO: (See Below) 

FROM: Dinah Bear 
Council on Environmental Quality 

SUBJECT: RE: timber stmt 

We could do the same in a letter - from our viewpoint, the issue 
is not the vehicle so much as getting the policy down on paper and 
OUT. The problem is that the press stories are often ambigious 
about how much repeal we're after, and omit several key points 
that were already cleared in the press release. Such as: 

o the President calling on the companies that hold the 318 
sales not to proceed cutting the trees but rather to negotiate 
with us for replacement timber; 

o calling on the timber industry leaders to work with us to 
resolve this situation. 

It makes it harder to implement that policy when there's nothing 
on paper that says that is our policy. There was a great deal of 
concern expressed by USDA and others that there would be a rush to 
harvesting immediately after the announcement, that we needed to 
be loud and clear about what our policy is and how we plan to deal 
with the purchasers. We're in that timeframe right now and will 
do our best, but would be greatly assisted by paper. Any paper. 

Distribution: 

TO: Martha Foley 

CC: Thomas C. Jensen 
CC: Kathleen A. McGinty 
CC: T J Glauthier 
CC: Barbara C. Chow 
CC: Jennifer M. O'Connor 
CC: Elena Kagan 
CC: Shelley N. Fidler 
CC: Brian J. Johnson 



E X E CUT I V E OFF ICE o F THE PRE SID E 

27-Feb-1996 03:55pm 

TO: (See Below) 

FROM: Brian J. Johnson 
Council on Environmental Quality 

SUBJECT: timber fact sheet, draft 

Folks, 

Here are talking points, done from the statement. 

If we want, we could change the title to IIfact sheet" and fax it 
out. CEQ could get it to industry, labor, enviros,; Leg could 
get it to questioning members; and I could fax it to questioning 
media. 

(Ignore the formatting; because of the quirky way email 
translates wordperfect, it will have question marks instead of 
bullets, which -- I hope -- are not necessary.) 

Brian 



TIMBER RIDER TALKING POINTS 
February 27, 1996 

"The timber rider, as it applies to old-growth forests, 
has ... undermined our balanced approach to growing the 
economy, having responsible logging, and preserving the 
environment." 

President Clinton 
February 24, 1996 

? The President is calling on Congress to act now on the 
timber rider. 

? First, the old growth provisions must be repealed. We are 
losing ancient forests. We are losing valuable fish runs. 
Wild places that people in the Northwest and across America 
want to protect are being lost forever. 

? Second, in addition to repeal, we need to be able to address 
a number of the old growth sales the courts have already 
forced us to release. Therefore, the President is calling 
on Congress to give us broader flexibility in offering 
replacement timber, and for extreme cases, buyout authority. 

? Third, we need to take a hard look at the salvage program. 
The salvage program has to be based on sound science. It 
has to meet environmental laws. The President directed the 
agencies to meet these standards; however, we have heard 
many concerns about the salvage program. We have to restore 
peoples' confidence and their ability to hold public 
officials accountable. To accomplish these goals, we will 
work with the Congressional delegation, industry, labor and 
environmental groups to review our options, including 
repeal. 

? We're concerned that the prospect of new legislation might 
cause some companies that hold old growth sales contracts to 
mistakenly rush out and cut the trees. They don't need to 
do this. We will honor their contract rights. The 
President is calling on those companies to hold off on any 
more cutting until we find another way to honor their 
contract rights. And the Admininstration is asking the 
leaders of the timber industry to help us resolve this 
conflict. 

? Senator Murray is working on this kind of legislation. The 
Administration will work with Senator Murray, Senator Wyden, 
Senator Bradley, Congressman Dicks, Congresswoman Furse, 
Congressman DeFazio, others in the Northwest delegation, the 



Governors and all the stakeholders to get forest management back 
on track and to restore the balanced and reasonable approach 
under my Northwest Forest Plan. 

Distribution: 

TO: Dinah Bear 
TO: Thomas C. Jensen 
TO: Martha Foley 
TO: Shelley N. Fidler 
TO: Kathleen A. McGinty 
TO: Barbara C. Chow 
TO: T J Glauthier 
TO: Jennifer M. O'Connor 
TO: Elena Kagan 





E X E CUT I V E OFF ICE o F THE PRE SID E N T 

27-Feb-1996 04:40pm 

TO: (See Below) 

FROM: Robert C. Vandermark 
Council on Environmental Quality 

SUBJECT: Senator Murray's Timber Bill 

Katie McGinty is meeting with Senator Murray's staff, Ric 
Ilgenfritz and Marla Marvin, to go over the Senator's Timber Bill 
on Thursday, February 29th at 9:30am in room 350 OEOB. You are all 
invited to attend this meeting. Please let me know as soon as 
possible if you are able to attend. I can be reached at x6-5147 or 
through email. Thank you. 

Distribution: 

TO: Thomas C. Jensen 
TO: Shelley N. Fidler 
TO: T J Glauthier 
TO: Barbara C. Chow 
TO: Jennifer M. O'Connor 
TO: Martha Foley 
TO: Elena Kagan 
TO: Brian J. Johnson 
TO: Dinah Bear 

CC: Alice E. Shuffield 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

27-Feb-1996 lO:18am 

TO: (See Below) 

FROM: Kathleen A. McGinty 
Council on Environmental Quality 

SUBJECT: timber stmt 

i would really like to move us along immediately in releasing the 
statement that we held back on saturday. press office held it 
back (understandably) cause they did not want to interfere with 
our main saturday event and message. BUT, we now need to move it 
--- we are getting innumerable calls from the press, the governors 
offices, the delegation, etc. all wanting clarification on 
exactly where we stand. moreover, there are important parts of 
our stmt that did not get into the oral things we said -- like 
that we will make good on our contracts and find replacement 
timber as a preference to buyouts, etc. all of these things are 
very important to rounding out our msg. 

i mentioned this to leon at sr. staff this am. he was agreeable 
that we should get the stmt out -- tho he seemed to suggest that 
maybe we should consider a different form (e.g. a letter to the 
hill) . 

what say all of you??? thx. 

Distribution: 

TO: Martha Foley 
TO: T J Glauthier 
TO: Barbara C. Chow 
TO: Jennifer M. O'Connor 
TO: Elena Kagan 
TO: Dinah Bear 
TO: Thomas C. Jensen 
TO: Shelley N. Fidler 
TO: Brian J. Johnson 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

27-Feb-1996 lO:41am 

TO: (See Below) 

FROM: Dinah Bear 
Council on Environmental Quality 

SUBJECT: RE: timber stmt 

i think we need to get something out ASAP for immediate reading 
and guidance on our position. A letter to the hill probably makes 
sense after we know more about where we stand with the Murray 
bill, both timing and substance. 

Distribution: 

TO: Kathleen A. McGinty 

CC: Martha Foley 
CC: T J Glauthier 
CC: Barbara C. Chow 
CC: Jennifer M. O'Connor 
CC: Elena Kagan 
CC: Thomas C. Jensen 
CC: Shelley N. Fidler 
CC: Brian J. Johnson 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

27-Feb-1996 11:38am 

TO: (See Below) 

FROM: Jennifer M. O'Connor 
Office of The Chief of Staff 

SUBJECT: RE: timber stmt 

I think a press statement would be strange this far after the 
fact -- I don't think it would get press. A letter to the Hill 
would make more sense -- or a letter to agencies or to the 
Governors -- or some other form of correspondence that we can hand 
out to people who want to know our position. 

Distribution: 

TO: Kathleen A. McGinty 

CC: Martha Foley 
CC: T J Glauthier 
CC: Barbara C. Chow 
CC: Elena Kagan 
CC: Dinah Bear 
CC: Thomas C. Jensen 
CC: Shelley N. Fidler 
CC: Brian J. Johnson 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

27-Feb-1996 01:36pm 

TO: (See Below) 

FROM: Martha Foley 
Office of the Chief of Staff 

SUBJECT: RE: timber stmt 

LEP was negative on a statement in a different conversation 
yesterday. But he said that if there was confusion we should 
clarify somehow. The how was unclear. Memo to affected agencies? 

Distribution: 

TO: Kathleen A. McGinty 

CC: T J Glauthier 
cc: Barbara C. Chow 
CC: Jennifer M. O'Connor 
CC: Elena Kagan 
CC: Dinah Bear 
CC: Thomas C. Jensen 
CC: Shelley N. Fidler 
CC: Brian J. Johnson 
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EXECUTIVE OFFICE OF THE PRESIDENT 
COUNCIL ON ENVIRO~MENTALQUALITY 

WASHINGTON, D.C. 20503 

February 23, 1996 

MEMORANDUM TO THE PRESIDENT 

FROM: KATHLEEN A. McGINTY. 

CC: LEON PANETTA 

RE: CEQ WEEKLY REPORT 

TONGASS NATIONAL FOREST 

Today, we filed a proposed settlement in federal court in Alaska in the lawsuit that resulted 
in considerable timber being enjoined from harvest on the Tongass National Forest and has 
been the subject of part of the Tongass rider on the Department of the Interior appropriations 
bill. Our proposed settlement will release from the injunction an estimated 105 million board 
feet (mmbt) of timber. If approved by the court, approximately 92 mmbf would be available 
to small, independent timber operators and about 13 mmbf would go to the Ketchikan Pulp 
Co. 

We have worked closely with Governor Tony Knowles' (D-AK) office to achieve a result that 
will unlock needed timber supply for independent operators. The plaintiffs, a coalition of 
environmental groups, commercial fishermen and tourist operators, were keenly aware of the 
importance of this proposed settlement to us and to the Governor and worked hard to achieve 

. success, as did our Department of Justice and U.S. Department of Agriculture officials. 
While we expect the Alaska delegation to criticize the proposed settlement as inadequate, we 
believe others will view our efforts as a good faith sign of our commitment to fulfilling our 
timber obligations to independent contractors in Southeast Alaska in·a manner that is 
compatible with the needs of other users of the forest and protection of wildlife. 

EVERGLADES MEDIA REACTION 

Editorial comment on the Everglades restoration announcement has been very favorable. The 
New York Times, Washington Post, USA Today and Atlanta Constitution all ran highly 
positive editorials. The Miami Herald -- probably the most important opinion -- called the 
plan "as farsighted as it is breathtaking." We are not aware of any negative editorials. 

Press coverage of the Everglades restoration announcement was thorough and largely 
favorable. ABC News ran a thorough and very positive story on the restoration -- the perfect 

Recycled Paper 
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interruption to Monday night's pre-primary GOP infighting. The New York Times scooped 
the others with an early, positive story that focused on the restoration plan rather than sugar. 
The Miami Herald had a longer story, similar in tone. Some of the wire service and local 
coverage portrayed a only shouting match between the environmentalists and sugar; it was 
predictable, but still disappointing. 

Attached is the main Miami Herald story and editorial. 

NORTHWEST 

The Oregonian reported on Sunday, February 18, that forest product companies reported 
another profitable year in 1995. Thirteen publicly traded companies with significant 
operations in region fared well overall in 1995. The forest-products industry has done weil 
for several years in a row in the region, as a result ,of the increasing lumber prices and then 
because of the soaring paper market. The article is attached for your review. 

Recycled Paper 
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T
he core of the Everglades 
plan that VICe President . 
Gore announced on 
Monday Is to quickly buy 

250,000 acres of fSnns arid 
pastures on the edge of the River 
of Grass. . 

~~~~~~.~y 
would hold water needed for two 
things: nourishing the Everglades 
during the dry season and 
replenishing the undergroUnd 
drinking water supplieS of SoUth 
Florida's cities. Some of the 
marshes would also filter out' 
pollution from' water running off 
fann fields Into the Everglades. 

lHE PURCHASES ' 
More than ·100,000 acres of 

fannland south of Lake' ' 
0keeCh0t,lee; undeveloped land 
aJong the eastem boundary of the . 
Glades In Dade, Brow8it1 and 
Palm Beach counties; and fann 
fields and·other Iow-lying' areas 
around Everglades NationaJ Park. 
: .. 
lHE CONTROVERSY' 

'CritiCs Quad< twO eIemerits of the 
, . plan ~the orie-oent-a-pound tax , 

On sugar and huge bite belng taken 
oUt of sugar fanns. SUgar interests 

., want a ~er chunk to be fumed .• 
, Into marshes . 

• SAWGRASS 
. Would get cleaner 

water It needs 

Ial· , '.~:~ng 
. '. I . drinking, water would 

.- 'TT reCharge faster 

• SUGAR 
Would lose , 

productive land 
and jobs 

.WlLDUFE 
Would get 

healthier habitat 

=== Canals Levees 

III Proposed acquisitions (Buffer areas east of the 
Everglades represented here as a general zone) 

D Remaining Everglades Agricultural Area 
(Primarily sugar production) . 

III Exlstlng8tate marshes and reservoirs 

, II National parks and preserves 

canals shunt . 
huge volumes of . 
freshwater off Into 
the Atlantic Ocean. 

, Retaining some of 
that In new 
,reservoirs will help 
restore a wide, 
shallow, slow­
moVing ~eet of 
water through the 
Everglades. 
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~~·Big Sugar 
will,fight 

~1:~· 
", '.: ~':.' 

~~t(FROM1A. ' at one 'of the ':EvergiadeS most native that would mvolve tum­
Scenic:spats; theAnhingaT~U.ing over, a fraction of what the 

F1ori,dasugat'growerS, .~ a tax· , ' Behind bim,1:owe.ringsawuass federal government wants. ' , 
they ,say -th¢yoould nOt passon. 'Ieavesdanced in the cool breeze, , "This is a multibillion dollar, 
because'they must compete with,· birds.sang, sunl!ght sparkled and big-government land grab," said 
sugar produced in: otberstates.,··· three 'phot~em~alll~tors took Jorge Dominicis, vice president 

Sugar, companies, who win well-timed· sWims ID Taylor of the sugar company, Flo-Sun 
more~. ba,ttles tban they lose i~ ,Slough for newsphotOgraphe.rs. Inc. Flo-Sun, controlled by the 
Wast)lpgton. say there IS no SCI- Standing next to Gore was a Fanjul family, owns much of th~ 
entific,63sis 'for the plaii, which. woman who knew the slough lan,d in the area being considered 
they ;Say will cost 40,000 jobs., ,well Carol Browner, head of the forthe federal purchase. "This is 
They:, ~Y .. :O~re's· pl:m is ~'the, 'Env)ronmenta! :P~o.tecti~n ,going to end, up"costing Florida 
~~~~ ofnl;(f!Ca1 envlf9nment8l-; ,.' Agency. ~s'a.gtrl growlng:up. to taXpayers, ~riddestrOyi~gjobs. " , 
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coDlp'al1.~~.~~~t~f buslD~s.~ot.;, . Everglades W1th·~er famliy,.vlslt- boondoggle,' they're"'going to" 
eve~.~·- ,.:- ":'::- - .' ',' .'. " ' 'ing AnhingaTralL9ften. '., ' think the S200bammers the gov-
. Overall, the planned Ever-:·' . Thbi. uestion ahead was . :emment'sl>eCn buYing were 
glad~ ,reS~o~tion calls.for more '.·'·j'.~he.t~¢r ~'\i~,' which' had cheap!', ' > ;, .,' ,. " , 
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with voters. Polls registered a 
strong negative reaction to 
efforts by Congressional Repub­
licans to weaken environmental 
laws last year. 

But the only member of Con­wess to hear the announcement 
m person .was Rep. Peter 
Deutsch, D~Pembroke Pines. 
Deutsch said that he could not 
predict the fate' of the proposed 
penny tax, but Congress .. is 
friendly to the environment. 

"People are sort of one-upping 
each other to be the best for the 
environment,;' Deutsch said. 
"I'Ill allJQr .. that." . 

. . 

Sena.orS noncommittal 
Florida's' two senators, Bob 

Graham, a Democrat, and Con-" 
· nie Mack, a Republican, where 
noncommittal on the sugar tax. 
They said . they . were more·· 
focu$ed' in . passang this' year's 

, farmJ>iJl;' which includes $200 '. 
million for·the Everglades. . c' 

· The· most 'urgent pan·of the~' 
program is buying the lan4 - .. ' 
particularly:' in' growing South 

· F1otjda: suburo,s,. CoL Rock Salt,: 
chairman of ' the South Florida : 

· EcOsystem ReStoration WorkiJig 
GrQup said; .... . 

. '. "If we· don't move fast,sprawF 
willci)hS\iiile~ what's left of the •. 

· Eve@ades,"'he said. ..' . ' 
· JlJe.~~J~.;miUi.on thatJhe fed;..: 

· emr-go~~tNffii€.o.f;WOuld':contrib- .;; 
:; ute for ~uYing:~d:is significant,·; : 
'equaling' the total spent nation­
.: ally"this year'~y the' agency that·· 
'. bUyS'i'InOst . of the land for envi- . 
, ronmerital pui"poses, the Depart_.. . 
:. menf . of 'the". Interior, George' 
; Frari,'tptQP:;· the\assistantsecretary .,: 
of Ihterior; :. . " : . . 

.:' If;·the . federal ,modey 'Comes 
, through. ·as .. :the . administration 
:" pro~~,~'it::coUld' be . available 
.' for·' tiegtntntt .and . purchases as 
; early as next fall, saId Frampton, 
· 'whois' coordinating. federal resto-
': ration:effoitS'in South Florida. " 
'. EveWWithout the sugar tax,: 
,:. Fraiifptonsaid the proposed fed,. . . . ,. 
~ eral' tind: state funding Will .~ .' 
mo~ that)! eilouglfto complete . 
land buymg Within, four years. He 

· pufllie total COst of buying all the . 
: remaiilingprivate land needed. 
; for the restoration - just over 
· 200;000 acres -- at about $350 
million. c.. •.. · 

· "Allthe.plans th~thave been in '. 
the works for 10 years are coming .': 
togetl;ter/" ." Frampton' said. 

· "We're aU ora sudden at the take 
· off dOint/?· '.' .... 

:. iii~ii .·~tJff writers Carol." 
Rosenberg in Washington and . 

· MatlF,$Uv,Q.i" Tallahassee con- . 
··tr~biited to t~ij .report. . 

.' ..... : , ... 

, 

SUGAR'S ALTERNATIVE 
. . "::Ag~itW'ajl8ndS sia~fOr acquiSitiqri:ThSy.~ be ~ 

FEDERAlPlAN.· . .' . SUcAAINDlJmY~PlAN,' ' . 
.... .. -": .:- .......... . 
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~9!)5 profitable for forest-products companies "0 
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lIilllicn in 191M to $110.7 million ., 
lI95, after three years 0( spectacular 
lncrusea In net inoome. Plum 
Creek Is a Umber company with no 
p.per operations. 

SbnIlIrl)', WTO's profits dropped 
41 pe~ to S3. 711illion. Crown Pa­

. c:tfte Partners, a Port1aDd based 
ttmber-only operation, saw its earn­
Inp cUmb 381 pera!I'It In 1995 to 
'17.3 million. 'M1e company's 1994 

" Those with large' wood 
products t:XpOSUre, for- than 
'95 wasn't as good as '94. 
Tht soaring papa prim. oJ 
1995 em bq;nning to want. 
EYtrybody's sales win bf 
down in '96. 

" 

earnings. however, were hit with a . 
one-time marge as the company I 
went public, distorting Its earnings I 

I " 

-
" 0-

Il 
t ~ 
~ 
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TUESDAY. FEBRUARY 20. 1996 -

Gore offers plan for . 
$1.5 billion rebirth; . 
Sugar firms rip tax 
'" CYRIL T. ZANE8KI . 
Herald StaffWrlter . -.' 

EVERGLADES NATIONAL . 'It is in its purest· '. 
~~.:~=:~ sense, an investment 
~~~4\.Ould be . abundant in FlOrida's future. . 
clean water flowing south And an investment in 
thftjugh restored sa~s' . . 
marshes, ~t flodcs of Wading America~ future. ,. 
birds returning to' theIr their 
long ... bandoned nesting grounds VICE PRESIDENT ALGORE 
and a healthy florida Bay luring' . . 
tourists wJlo will faSh and pump half the cost of the proJect. 
bil~ions .of dolWs int9. the .. What we are comimtting to is 
regIon's ~nomy. moretluln a restoration plan," 

· ViceP~identAlOorepainted· ·Oore,said. .. It is··in its purest 
that . prettY. picture : Monday sense, ail investment in t:Iorida's 
mormng as he announced a. S I.S future. "And an investment in 

· billion ~d .plim fOr doubling America's futJJre." '. .' 
the ~ce of restoiation of ~. It will not bappen without a 

· fl~nda's battered IUltural cnvi.-"·, (JgbL'~:~': .. ' ....... .. 
ronmenL . ..':.' . .' Got:e'a,- plan: Wo~d have. the 

The Everglades 'revtVal Ilia)' gov~ent sti~· away Ii. huge 
well be the World's m~ ambl- section Of the state's sugar grow­
.tious.and ~vecnvirQnmen-' ini region. flood.it, and uSc it for 
tal restpration projCct. '. ~es aJid waiei' Storage fesei-~ 

Oore's announcement would' vorrs.lt also would imPose .'pen-
make}t a·~tio~ pPqritY forth.e . n>:-:a~~:~·~~:r.~:n1J11~in$ 
fll1lt time,..,- commt~·theCe4- . ". ,.' : .'" . ,. . 

· ~ .go~emm~~ ~. pi~up:. ". ~.EVERGuoEs..4A . 
. :. . : .'. . ~.,.. . '., . . . ". .: -: ~" ... 

.EfFIEIn' A..u&;IBI/HnldBtd 

A. NATURAL SETtING: AI Gore desCrt~ U.s. proposal for 
dramatlcally In1provIng the flow of VItal water Into Everglades. 
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'lsA ., THE HERALD, TUESDAY, FEBA~~ 1996 . --_._- I 
i . Big aid for t~ Everglades 
I T he tranquillity sought last y~ to tap . 

of Everglades I'N CUNTON' GORE PlAN to finance purchase of 
National Park -. land that the Talisman 

was fractured yester- Their proposal for sur.r Corp. wantS to 
da¥; And had the three Eyerglades restoration is . sel. MessrS; Graham 
alhgatoi's gliding big. The fight to finance it and Mack abandoned 
across the pond at the· that effort in favor' of 
entrance to the Will be big.as welL striking a deal with 
Anhinga -Trail under- Senate Majority 
stood that the noise Leader Bob Dole, the 

· rolling ·across· the sa~ss was ·Vice front-running Republican candidate to 
. President Al Gore pledglDg $400 million opPose Mr. Ointon in November,' to 
in federal funds to accelerate Everglades . stash $200 million for Everglades land . 
restoration, they would have approved purchases in the Senate fann bill. . 
wholeheartedly. So, too, would have the Sugar growers over the weekend·exea-

I ~tely herons Stalking breakfast, ~d the riated the proposed penny tax - per­
lttUe brown water snake, whIch -- bapstoo.quickly •• n their. minds, taxing 
cowed by the crowC1 of applauding state . sugar to buy sugar land is a venal; back­
and local luminaries - sought refuge . door, unconstitutional confisCation. 
under a boardwalk bridge. . . . . . Those are words familiar to South Flo.: 

The park, the remaining Everglades, ridians.wbo h8ve for months been bom­
the Arthur R. Marshall Loxahatchee barded by TV and radio ads for' and 
National Wildlife R,efugee, Lake Okee- against a two-cenls-a-pound uoc . 
cbobee, and the' Kissimmee River long .In· Mr. Gore's lexicon. however, a 
have needed ·the -comprehensive com- ono-cent tax represents a' "fair· share" 

, rriitment .outlined by Mr: GOre: $400 from anindustn-:thatfor years has,\>Cne-
million in' four years- $ t5 billion over . fited not only from the drainage system 

: seven years - to buy land to .'store tha~ so disrupted . the nat~nowof 
i wat.er,: to ,push park and. Florida' Bay . water through the Everglad,es; but also 
· research' forwaril, to reconstruct the from federal restrictions on' sugar 
South Dade -drai~e ~em; and to fin- . impOrts.Tbese quotas keep domestic 
ish restoring the Kissimmee. . . prices above production costs ensuring 
Thou~ Everglades planning is com- groWers a profit. ~ederal orocials say 

ing together in an' election year, the that their economic studies 'show that a 
vision is' sound, carefully rCsearcbed one-cent in should put no one out of 

· over many years of ttYing "to save" indi- business. '. . 
vidual parts of South F.lorida's ecosys- When growers come down to Earth, 
tem. SOuth Florida's future, -depends. on. ~ey may find that there is room.to nega­
protecting the region's freshwater sup., tlate. There are, after. all, admitted 
plies. That,in tum depends on protect- water-storage benefits for farmerS,-and 
IDg the Everglades. . , worse threats !lhead, as the House recon­

The'commitment to establish lOO~OOO venes next week to take up the fann bill. 
acres of irrigation-storage pOnds, as well . Florida Republican Rep. Dan Miller, for 
as· filtration marshes, 'in the Everglades example; IS still pushing his amendment 
Agriculture Area is as farsighted as'it is to aboliSh all sugar suppOrts. 
breathtaking. It ensures that agriculture' How Everglades restoration is funded 
will have the water that it needs even as is less imJ'Ortant than funding it -- and 
the Everglades are reconnected to Lake funding It· adequately. Sugar is . more 
O.keechoDeeand restored,. . compatible with Everglades restoration 

How to pay for it all, however, than many 'other' crops - a point that 
remains in ~uestion. The Ointon 'Mr. Gore and Environmental Protection 
administration s $400 million down Agency Administrator carol Browner 

i payment is already incorporated in the both make. " . 
,: pending federal budget f~r the curlent The <;:l!nton ad~inistration.~as deli v­
, year and -1997. It challenges Eve~ades ered a VISIon ,and a comprehenSIve resta-

\

' fanners to come up· with an. addItional radon plan and offered a' challenge. If 
$.245 million over seven years and pro- there are better ways of paying f~ what 
poses.a penny-a-pound "market assess- should - nay, must - be done,lay 
ment," or tal(. to do it. . them on the,table now. It is time to res­

That's a fivefold increase in the pre- cue the national treasure'that is the 
sent O.2-cents-a-pound assessment, Everglades - While there are still alliga­
which the House previously" voted to tors and wading birds to excite the im~­
increase. It is the same tax that .Florida ination and to attest to a future for all In 
!':ens. Bob Graham and COnnie Mack .• South Florida. 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

27-Feb-1996 04:28pm 

TO: (See Below) 

FROM: Robert C. Vandermark 
Council on Environmental Quality 

SUBJECT: Senator Murray's Timber Bill 

Katie McGinty is meeting with Senator Murray's staff, Ric 
Ilgenfritz and Marla Marvin, to go over the Senator's Timber Bill 
on Thursday, February 29th at 9:30am in room 350 OEOB. You are all 
invited to attend this meeting. Please let me know as soon as 
possible if you are able to attend. I can be reached at x6-5147 or 
through email. Thank you. 

Distribution: 

TO: 
TO: 
TO: 
TO: 
TO: 
TO: 
TO: 
TO: 
TO: 

cc: 

Thomas C. Jensen 
Shelley N. Fidler 
T J Glauthier 
Barbara C. Chow 
Jennifer M. O'Connor 
Martha Foley 
Elena Kagan 
Brian J. Johnson 
Dinah Bear 

Alice E. Shuffield 



E X E CUT I V E OFF ICE o F THE 

TO: 

FROM: 

CC: 
CC: 

SUBJECT: 

26-Feb-1996 05:37pm 

Elena Kagan 

Ruth D. Saunders 
Office of Mgmt and Budget, NRD 

Dinah Bear 
Christine L. Nolin 

revised timber language 

PRE SID E N T 

As I understand it, the draft timber language has been revised to 
reflect the current policy of repealing the 318 and Option 9 
provisions, while retaining the buy-back authority. 

DOJ is providing us with the revised language on disk, which I 
will get to TJ this evening. I assume that you have seen this 
language and have no other changes to make. Ted Boling has 
recommended that we allow the agencies to review the language; 
however, no one has instructed us to send it out for inter-agency 
clearance. 



E X E CUT I V E OFF ICE o F THE 

TO: 

FROM: 

CC: 
CC: 

SUBJECT: 

26-Feb-1996 06:00pm 

Ruth D. Saunders 

Dinah Bear 
Council on Environmental Quality 

Elena Kagan 
Christine L. Nolin 

RE: revised timber language 

PRE SID E N T 

I have seen the language, as has Elena, and have no problems with 
it. 

Hhowever, as to interagency review, we don't think we want or need 
to circulate DOJ's language right now. The discussions at the end 
of last week were not premised on the idea of going forward with 
our own bill, but rather, after reviewing Murray's bill, probably 
endorsing that. Even as I e-mail, there is a meeting being 
scheduled with TJ, Katie, Martha, Chow, etc. and Murray's staff 
for later this week. My understanding was that we would probably 
review her draft bill this week and that there was at least a 
likelihood that she would introduce it very shortly (like this 
week) and that we might well want to endorse that bill, as opposed 
to introducing our own. And I understand that they already have 
our language and are amenable using our administrative toolbox 
section. 

In other words, at the appropriate time, I think what we'll want 
to circulate is the Murray bill. 

Obviously, if there's a glitch along the way, we will want to have 
our language to fall back on, but circulating it right now would 
cause considerable confusion, not the least of which with Murray. 

If TJ has a different perception, we'll get he and Katie to talk 
about this. 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

27-Feb-1996 09:41am 

TO: (See Below) 

FROM: Thomas C. Jensen 
Council on Environmental Quality 

SUBJECT: DeFazio letter 

Have you folks seen the [insert adjectives at will] letter from 
Congo DeFazio to, I gather, his constituents, on the logging 
rider? The one in which he essentially blames the POTUS for all 
the problems and states that we'll never be able to fix it? If 
not, I'll send you a copy. It is really something ..... 

Distribution: 

TO: Kathleen A. McGinty 
TO: T J Glauthier 
TO: Martha Foley 
TO: Barbara C. Chow 
TO: Jennifer M. O'Connor 
TO: Elena Kagan 
TO: Dinah Bear 

CC: Michelle Denton 



MEMORANDUM FOR 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

February 22, 1996 

JACK QUINN 
KATHY WALLMAN 

ELENA KAGAN ~ 
TIMBER UPDATE 

Leon chaired a meeting today on timber to settle (finally) 
on a combined legislative and administrative policy, prior to the 
President going to the Northwest. Participants at the meeting 
decided on a course of action regarding old-growth timber sales. 
They also achieved substantial consensus on salvage sales, but 
postponed a final decision until tonight or tomorrow. 

The policy on old growth is (1) to repeal the relevant 
sections of the timber rider (i.e., all sections not involving 
salvage) and (2) to support legislation glvlng the agencies 
authority to buy back sales that the courts already have forced 
us to release. You'll recall that some months ago we developed a 
narrower policy, involving not a wholesale repeal of the rider's 
old-growth provisions, but a set of amendments to them (as well 
as buyback authority). It has become increasingly clear over the 
last month or so that this approach had little chance of actually 
succeeding and less of gaining us political advantage. Katie led 
the effort to move us in the direction of outright repeal of the 
old-growth provisions. There was no dissent at today's meeting. 

The proposed policy on salvage is to suspend the salvage 
prog~m for 30 or so days, while an independent panel engages in 
a review of how we are administering the program. (The enviros 
have complained about many aspects of the program, though no one 
has a good sense of whether these complaints are legitimate.) 
Leon seemed very enthusiastic about this proposal, and he said 
the President was enthusiastic as well. While the suspension is 
proceeding, we will determine whether we wish to support or 
sponsor legislation amending the salvage provisions. 

I informed Leon at the meeting of possible legal 
consequences of a suspension of the timber program. The timber 
industry will sue us immediately and seek a temporary restraining 
order. There's a quite good chance that we will lose, though a 
loss (especially at the TRO stage) is not a certainty. If we do 
lose, the remedy probably will be limited: the court will order 
us to lift the suspension and begin once again to administer the 
salvage program. There is little chance that the court will 
order us to take any further administrative action (~, to 
release specific sales). (DOJ knows that we are considering this 
option and is comfortable signing pleadings in support of it.) 

Let me know if you have any thoughts. 



THE WHITE HOUSE 

WASHINGTON 

February 24, 1996 

MEMORANDUM FOR JACK QUINN 
KATHY WALLMAN 

FROM: ELENA KAGAN EK--

SUBJECT: LATEST TIMBER UPDATE 

Since my last memo, we have changed our timber policy twice. 

You'll recall that a couple of days ago, we decided to (1) 
seek repeal of the timber rider's old-growth provisions, and (2) 
suspend the salvage program while undertaking an impartial study 
of its administration. Senator Murray and others from the 
Congressional delegation disliked the proposal to suspend the 
salvage program; they also warned that the unions would respond 
adversely. In addition, as I noted in my last memo, this 
approach would have resulted in immediate litigation, which we 
might well have lost. 

As a result, we decided yesterday morning that the 
President, rather than announcing a new policy, would merely 
sharpen his criticism of the timber rider. Over the course of 
the day, however, the agencies, as well as some members of 
Congress, expressed the view that this approach would not satisfy 
the demand in the Northwest for action on this subject. 

At a meeting yesterday evening, we arrived at our final (for 
now) policy: (1) seek repeal of the rider's old-growth 
provisions, and (2) confer with the Congressional delegation, 
industry, and environmental groups to determine appropriate 
reforms to the salvage program. The President will announce this 
policy today while he is in Washington State. 
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EXECUTIVE OFFICE OF THE PRESIDENT 
COUNCIL ON ENVIRONMENTAL QUALITY 

WASHINGTON, D.C. 20503 

February 16, 1996 

MEMORANDUM TO THE PRESIDENT 

FROM: KATHLEEN A. McGINTY 

CC: LEON PANETTA 

RE: CEQ WEEKLY REPORT 

PERC 

The Federal Energy Regulatory Commission (PERC) has prepared a Draft Environmental 
Impact Statement (DEIS) on a proposed rule that would allow electric utilities to sell 
wholesale electricity nationwide through open access transmission. Comments from the 
public and from EPA and DOE are due next week. 

This issue is sensitive for the Administration since it could potentially pit the interests of the 
industrial Midwest against the Northeast. On one hand, open access could bring lower 
electricity rates for consumers if low-cost Midwestern fossil fuel plants provided less 
expensive power nationally. On the other hand, Northeasterners believe this increased 
production will produce significantly greater levels of pollution such as nitrogen oxides that 
would be transported in their direction. 

FERC's DEIS did not show a significant threat from incremental transported pollution, but 
EPA disagrees and recommends that mitigating actions be taken. We have begun to hear 
from Senators from both sides of the issue as well as most of the Northeastern governors 
expressing concerns. 

CEQ is currently leading a process to try and achieve Administration consensus on a proposal 
that would be a win-win for the Northeast and the' Midwest. However, presently there is still 
disagreement among agencies on the best way to achieve this and the DEIS is likely to 
continue to be controversial while PERC considers its final rule. 

FLOODS AND TIMBER AND FISH 

The floods in the Pacific Northwest are adding to the pressures we have faced to repeal the 
timber salvage rider. There is widespread concern, expressed in Oregon, Washington, and 
California newspapers as well as on National Public Radio that the salvage rider exacerbates 
historical over-cutting and has contributed to landslides and other adverse impacts of the 
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recent flood. Fisherman, too, have been voicing strong concerns that damage to rivers and 
streams -- and therefore to the already endangered fish populations -- is exacerbated by 
logging which, in tum, has been exacerbated by the rider. 

MORE TIMBER 

Additional letters urging repeal of the rider have come in from state and local officials. The 
Mayor of Yachats, Oregon wrote after the city council voted in favor of a resolution urging 
you to repeal the rider. In addition, Jennifer Belcher, the Washington State Land 
Commissioner urged your support for repeal, expressing her concern that the rider will bring 
down your forest plan and all of the other initiatives we have taken in partnership with 
landowners in the region (ex. habitat conservation plans, the "4(d)" rule, etc.). 

You may recall that Governor John Kitzhaber (O-OR) wrote you in opposition to the salvage 
rider two weeks ago. 

On the national level, Republicans for Environmental Protection has sent a letter to all 
Republicans House members, asking them to help repeal the timber salvage rider by 
cosponsoring H.R. 2745 by Representative Elizabeth Furse (O-OR). The group called the 
rider "abysmal" and quoted several newspapers about the problems with the rider. "The 
GOP's attack on the environment flies in the face of common sense," said the letter. "It may 
well backfire in the next elections. And it is just plain wrong." 

I believe we need to announce your position on this very soon and will be working with the 
Chief'of Staff's office toward that end in the beginning of next week. You must articulate a 
position on this prior to your visit to the State of Washington next week (if this is still on 
your schedule). On this front, Senator Patty Murray (0-W A) has a proposal on this that I 
believe we can get behind. She would like your support. Her approach calls for repeal but 
couples with a new initiative on salvage similiar to what we had proposed prior to the salvage 
rider. 

TONGASSSETTLEMENT 

According to government negotiators, we are close to - but not yet at - a final proposed 
settlement with the plaintiffs in the litigation that has resulted in 280 mbf of timber being 
enjoined from harvest on the Tongass National Forest. We hope to reach final agreement 
with the plaintiffs over the weekend and also expect to receive one or more counteroffers 
from industry intervenors. Assuming we reach agreement with plaintiffs, we would file the 
proposed settlement in court in Alaska this coming Friday. As soon as we reach final 
agreement with the plaintiffs and have the intervenors final answer, we will make a public 
announcement of the proposed terms. 
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FORD FOUNDATION 

Recently the Intergovernmental Advisory Committee of the Ford Foundation traveled to 
Pacific Northwest to learn more about the Forest Plan Economic Adjustment Initiative. The 
Ford Foundation was impressed with the efforts that combine ecosystem and community 
economic goals, praised your leadership in this regard, and is exploring options to support 
this innovative program. 

ENVIRONMENTAL MAIL 

You have received 12,000 petitions and veto pens from Sierra Club supporters, since 
December of 1995, urging you to continue to veto any legislation that threatens the health 
and safety of the American people. The mailing requests a veto of any EPA bill that reduces 
agency funding and any Interior appropriations bill that opens ANWR drilling, the Tongass to 
increased clearcutting, and public lands to more mining. 
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DATE: Pebru~ 13, 1996 Nu.rnber of pagCI!I (including this pagQ); 1 

FROM: 

TO: 
Jim GilJ.ibmd 

Michael 1. Gippcrt 
Assistant General Counsel 
Natural Resources Division 

Brian Burke, Mark Gaede 
Lois Schiffer, PeteJ- Coppclman 
Gmy Reynolds, Dave Hessel 
Dinah Bel\r 
Jeff Handy 
Bob Simmons 
Sue Zike 
Jerry Hofer 
Wells Burgess, Bllen Athas. Michelle Gilbert 
Ai Ferlo 
K~1l Mouritscn, Krls Clill"k 

Message: 

Phone~ 
Fax: 

USDAOGC 
USDA 
001 
FS-WO 
CEQ 
OGC-Ptld 
OGC-SP 
FS R-6 
FS R-6 
DOJ 
DOl 
))OI-Sot 

(202) 72()'-2063 
(202) 690-2730 

~ 
720-8666 
72(}-4732 
514-0557 
205-1758 
456-0753 
503-326-3807 
415-744-3170 
503-326-7742 
503 .. 326-2469 
272~815 
514-4240 
219-1792 

$,peed ;gw 
[014] 
[015] 
[043] 
[027] 
[047] 
[011] 
[012] 
[036] 
[03~] 
[045] 
[044] 
[0521 

Today's CEQ meeting bas been canceJled. but we ~lill need to discuss a few Rescissions Act 
matters which amnot wait until next week, such as: 

. (1) The N"mth Circuit's denial of OlJr request fof' a stay pending appeal uf the "ne",t higb 
hidderD issue" leaves in place Judge Hogan'g 1110196 order to "immediately awan:i, releaser 
and permit to be completed all sales subject to section 2001 (k) as declared in this order. u, 

Will the government make further Ilttempts to obtain a stay pending appeal? What should the 
Forests do with responses from qualified bidders? 

(2) Judge Hogan's order leaves the F01"Cst Service in il difficult position rego.rding the First, 
uSt and Gator&Ol1. timber sales. Should the Forests receive direction from. the Department 
about WbeUlef or not to release the sales? 

We would Hke to have a confcrcncc call at 2:00 EST, 11;00 PST, to discuss these issues. 
We have 10 conference Unell at 1-8~3"1043, participant axle #%7.5190. 

This dpcun1f!ttt maY be privllpp ami confidcptiaL UnaUlluuipd U!iC of ,bill OOCUllIDnt is prohibited. C'.aU 
iIDnpiia!s:u if thill sloiUUUUll we n:s;civCld i!) yuor. 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

21-Feb-1996 05:02pm 

TO: (See Below) 

FROM: Martha Foley 
Office of the Chief of Staff 

SUBJECT: RE: Draft timber points 

I don't see major problems here but would apprecaite others' 
comments. 

By the way, what does the phrase "undermine or are inconsistent 
with the Forest Plan" mean? 

Also, we would probably want to mention Patty Murray by name and 
maybe others. 

Distribution: 

TO: Thomas C. Jensen 

CC: Kathleen A. McGinty 
CC: T J Glauthier 
CC: Elena Kagan 
CC: Jennifer M. O'Connor 
CC: Dinah Bear 
CC: Kathryn Higgins 
CC: Shelley N. Fidler 
CC: Ron Cogswell 
CC: Alice E. Shuffield 
CC: Robert C. Vandermark 
CC: Christine L. Nolin 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

21-Feb-1996 05:21pm 

TO: (See Below) 

FROM: Dinah Bear 
Council on Environmental Quality 

SUBJECT: RE: Draft timber points 

[obviously] the "undermine or inconsistent" language is confusing, 
but I would suggest just going with "inconsistent" and leave it at 
that. The industry is NOT currently attacking the plan through 
these provisions; indeed, Rutzick has denied ever thinking abou 
it (whether we believe him is not the point.) Actually, the 
subset of enviros who have always opposed the plan are more likely 
to be the successful plaintiffs in attacking the plan itself, if 
we're not allowed to supplement. 

The other option 9 issue that has been in court is the issue of 
judicial review and Hogan's finding that the rider shields all 
sales within the area of option 9 from judicial review. That 
has lead both Rutzick and enviros to say (correctly, under Hogan's 
ruling) that implementation of the plan is now strictly a matter 
of policy. The Administration intended it to be a matter of law 
(or more accurately, judicially reviewable rulemaking) . 

In short, I would just leave it at "inconsistent". "Undermine" 
will provoke denials, speculation and unhealthy thinking. 
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E X E CUT I V E OFF ICE o F THE PRE SID E N T 

21-Feb-1996 05:27pm 

TO: (See Below) 

FROM: Dinah Bear 
Council on Environmental Quality 

SUBJECT: RE: Draft timber points 

DOJ is working on the analysis, but I just had a conversation with 
the attorney who's in charge of the research, and the early answer 
is we can suspend - and in fact, perhaps even suspend the 
contracts that have already been issued. (We probably won't get 
the later analysis until the am because of the need to review both 
BLM and FS contracts; we should get general analysis within the 
hour.) 

As to the # of days, if there's an overall decision to be specific 
(I don't know that we need to be that specific in tlk. pts. as 
opposed to the actual mechanism of suspension), I would suggest at 
least exploring 45 instead of 30 days, just based on the logistics 
of getting anything done. I don't get the sense that 15 days 
would make a legal difference, but if the suspension is supposed 
to occur asap it will take a little time for both the Forest 
Service and BLM (or whoever) to develop the mechanism for doing 
whatever is going to be done. 
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CC: Thomas C. Jensen 
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E X E CUT I V E OFF ICE o F THE PRE SID E N T 

21-Feb-1996 05:15pm 

TO: (See Below) 

FROM: Elena Kagan 
Office of the Counsel 

SUBJECT: RE: Draft timber points 

1. I'm also concerned about saying that provisions of the rider "undermine or 
are inconsistent with the forest plan." It sounds as if we're conceding what we 
in fact are vigorously contesting in court: that provisions in the rider force 
changes in, or otherwise affect the validity of, the Forest Plan. Could we 
instead say something like: "Repeal the provisions that some in the industry 
are using [or "may use"] to attack the forest plan"? 

2. Instead of saying that we are suspending the salvage program for "enough 
time" etc., could we put in a specific number of days? We now have Justice 
considering the question, but my suspicion is that we'll be on a sounder legal 
basis if the suspension is for some definite time period. 
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TO: Thomas C. Jensen 
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CC: T J Glauthier 
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