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E X E CUT I V E OFF ICE o F THE 

TO: 

FROM: 

CC: 
CC: 
CC: 

SUBJECT: 

16-Dec-1995 03:31pm 

Martha Foley 

T J Glauthier 
Office of Mgmt and Budget, NRES 

Kathleen A. McGinty 
Elena Kagan 
Barbara C. Chow 

RE: timber legislation 

PRE SID E N T 

Martha, I didn't read your email until now, but I'm 
around for another hour and could be here tomorrow, especially if 
it's possible to get together. Let me know. 



E X E CUT I V E OFF I CE o F 

TO: 

FROM: 

CC: 
CC: 
CC: 

SUBJECT: 

15-Dec-1995 08:34pm 

Kathleen A. McGinty 

Martha Foley 
Office of the Chief of Staff 

Elena Kagan 
T J Glauthier 
Barbara C. Chow 

RE: timber legislation 

THE PRE SID E N T 

I agree with a lot of what you said, but with lots of caveats, 
though. The recon bill could easily blow up (see today's 
negotiations). Even if it doesn't, they (Congress, especially 
Repubs.) will be testy about another must-do item being 
introduced, so we should think carefully about the timing. The 
Hill also will probably try to leverage us on Interior approps and 
we need to think that through thoro.ughly. 

Although LEP and Pat are stressed six ways to Sunday right now, I 
think it would be worth a 15-20 mins meeting with them to discuss. 

This weekend??? 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

15-Dec-1995 04:30pm 

TO: (See Below) 

FROM: Thomas C. Jensen 
Council on Environmental Quality 

SUBJECT: RE: timber legislation 

Katie: 

In keeping with your memo, I'd point out that the legislative 
package we're now pursuing ("Option 3") was chosen with the 
specific understanding that it represented what we believed was 
needed to "fix" the bill and what could win congressional support. 

As the six original options were discussed, there was virtually no 
support for a more narrow approach. To the contrary, in fact. 
Option 1, full repeal plus tools, was discussed as what we'd seek 
if Congress didn't accept Option 3. 

Tom 

Distribution: 

TO: Kathleen A. McGinty 

CC: Martha Foley 
CC: Elena Kagan 
CC: T J Glauthier 
CC: Barbara C. Chow 
CC: Michelle Denton 
CC: Shelley N. Fidler 
CC: Dinah Bear 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

15-Dec-1995 04:12pm 

TO: (See Below) 

FROM: Kathleen A. McGinty 
Council on Environmental Quality 

SUBJECT: timber legislation 

i do not think we should send up a formal legislative proposal 
today. i think we should continue to low key it for the next 
couple of days til we can get a read as to whether we are going to 
get anywhere with our proposals. 

if we find that the congress genuinely is interested in getting 
something done, then i think we need to go public with what we are 
pushing for because we are going to have to explain it and make a 
case for it. this is especially important because anything short 
of full repeal will be decried by the enviros. therefore we will 
have a job to do to reach the general public to pursuade them of 
our case. 

if we find that the congress is not willing to deal, then i think 
we need to go public with that and throw our weight instead behind 
a full repeal and try to give them a really rough time about this 
whole deal. we would paint their refusal to deal with us in a 
less sweeping way as further evidence of their radical agenda and 
ill intent with regard to timber in general. 

one note after our meeting with hatfield: in my mind we cannot go 
along with his suggestion that we do this next year. we have got 
to define the reconciliation bill as the vehicle and if they 
refuse to deal with us in this context, we have got to be prepared 
to scream. if we fail to do that, there never will be a "moment" 
when we have acted and it will appear (as it already does to 
reporters who are calling here) that the president has done 
nothing to fulfill his commitment to fix this problem. 

Distribution: 

TO: Martha Foley 
TO: Elena Kagan 
TO: T J Glauthier 
TO: Barbara C. Chow 
TO: Michelle Denton 
TO: Shelley N. Fidler 



E X E CUT I V E OFF ICE o F 

TO: 
TO: 
TO: 
TO: 

FROM: 

SUBJECT: 

15-Dec-1995 03:04pm 

Martha Foley 
T J Glauthier 
Kathleen A. McGinty 
Dinah Bear 

Elena Kagan 
Office of the Counsel 

telecon w/ kevin kirschner 

THE PRE SID E N T 

Dinah and I just had a fairly rushed conversation with Kevin Kirschner about our 
draft language. Kirschner had three suggestions that go beyond what we've been 
trying to do: 
1. He thinks we should ask to amend 2001k(3) to provide that alternative volume 
SHALL count against ASQ. (The provision now says just the opposite.) 
2. He thinks we should ask for language suspending any sales released pursuant 
to' 2001 until such sales are brought into compliance with environmental laws. 
3. He thinks we should delete 2001(1) entirely. (Our proposal eliminates only 
the prohibition on changing the Forest Plan to respond to changes made by the 
rider.) His fear is that 2001(1) may be read to shield the Forest Plan from 
judicial review even after the "emnergency period" comes to a close. 
Kirschner said his people also had a suggestion respecting the known to be 
nesting language, but he hadn't had time to figure out what it was; he said he 
would call me back on it. 
The above three suggestions obviously present issues of policy. If we think, 
given our conversations with Hatfield, that we can't go beyond our current 
proposals, we should ignore them. 
Kirschner also had two more technical suggestions, which I will immediately 
discuss with Justice. The first concerns the modification/termination 
provision and whether it makes sufficiently clear that when a contract 
authorizes the termination/modification, the contract also provides the measure 
of demages. The second is whether we should provide for the release of 318 
sales (as we've described and defined those sales) that are "currently 
suspended" or that are "suspended as of 7/27/95." 
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12/15/95 PRI 12:18 FAX 202 456 0753 CEQ 

Appeal from Decision Upholding the President's Northwest Forest Plan: Last week, the 
Court of Appeals for the Ninth Circuit heard arguments in Seattle Audubon Society V. 
Lyons~ in which both some local environmentalists and the industry trade association 
challenged Judge Dwyer's decision of a year ago upholding the Forest Plan. Justice reports 
that the questioning regarding the adequacy of alternatives discussed in the environmental 
impact statement and other issues raised by the environmental seemed to go well. as did the 
argument regarding the industry's claim that the government improperly brought them into 
the proceedings before Judge Dwyer. 

The most timely issue raised in the case by the Court itself was the issue of how the timber 
provisions of the Rescissions Act that went into effect this summer affect the adequacy of 
the Forest Plan. On that issue, we explained that the Plan itself provides an adaptive 
process for taking account of new circumstances, and that we were beginning to take a look 
at the effects of the timber sales required by the Rescissions Act. We also explained to the 
Court the restriction in the Rescission Act on amending the Plan, but noted our position that 
this only applied until December 31, 1996. 

Attorneys for environmental groups have asked the Court for permission to provide 
supplemental briefs on the effects of the Rescissions Act. The Court said it would take 
those requests Wlder advisement, and has not yet issued a ruling on them. The Court gave 
no indication of how quickly it might rule on the merits. 

141 002 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

14-Dec-1995 03:49pm 

TO: Elena Kagan 

FROM: Shelley N. Fidler 
Council on Environmental Quality 

SUBJECT: Jack 

Boy, I'm never going to send compliments about someone if I think 
they'll read them. 

I didn't mind his email at all. He used to do the same for us. 
That's one of the reasons we miss him. 

But you're right. Martha should think about WH Counsel more as a 
resource, particularly in this kind of case. I plan to say the 
same to her and don't mind at all that you're concerned. You're 
right. 

I 
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World Trade Appointment to Dispute Settlement Appellate Body; Ambassador Kantor 
welcomed the World Trade Organization's appointment of the initial seven members of the 
WTO's Dispute Settlement Appellate Body. One of the seven members of the Appellate 
Body is former Congressman James Bacchus of Florida. Under the Dispute Settlement 
Understanding negotiated in the Uruguay Round. the Appellate Body is responsible for 
hearing appeals relating to issues of law covered in dispute settlement panel reports and legal 
interpretations developed by the panel in question. 

European Union Agreement: Ambassador Kantor annOWlced that agreements have been 
reached with the European Union on EU enlargement compensation and EU gran import 
policies. The agreements create major new trade opportwlitic5 for U.S. expons to Europe. 

Chinn's Telerom Sector: Ambassador Kantor met with Chinese Minister of Posts and 
Telecommunications WlI lichuan to discuss the importance of opening China's value~added 
telecom sector as part of China's WTO accession package. 

SMALL BUSINESS A.DMINISTRIDON 

Conference on Small Business Recommendations: SBA will host a National Legislative 
Conference on Small Business from Dec;:ember (; - 8 to inform state legislators and their staffs 
of the progress the WH Conference on Small Business recommendations have made. 

• Administrator'S Upcoming Activities: On December 6, the Administrator will address the 
SBA Office of Advocacy's National Legislative Conference on Small Business and discuss the 
Administration's implementation of the White House Conference on Small Business 
recommendations. He will meet with several hWldred SBA lenders in the Southern 
California area then present a check to a local company as one of the tirst participants in the 
SBA and DOD Defense Loan and Training Assistance program. On December 7. he will 
visit the Los Angeles District Office then present another DELTA check to a company in the 
LA area. 

DEPARTMENT OF JUSTICE 

NVRA Upheld: On November 20, 1995. the court fOWld the Nationa.l Voter's Registration 
Act (NVRA) constitutional in Condon v. Reno, (D.S.C.). The COU" denied South Carolina's 
motion for preliminary injunction. declared the NVRA constitutional, enjoined South Carolina 
from refusing to comply with the NVRA, ordered "forthwith" implementation, and required 
South Carolina to file within thirty days a proposal for full implementation. 

Ninth Circuit Oral Argument In £nvironmentallst's And Industry's Appeal From 
De~ision Upholding The President's Northwe$t Fo",st Plan Scheduled For December 4, 
1995: In Seattle Auduhon Society v. Lyons (9th Cir.). environmentalists raise three issues: 
(l) whether the Plan complies with the Forest Service's wildlife viability resu.lation under tho 
National Forest Management Act (NFMA): (2) whether the final Environmental Impact 
Statement (EIS) considered a "no-harvest" alternative~ and (3) whether the agencies' 
assumptions regarding regulation of harvest on private lands has been fatally wtdetcut. The 

Ca/Jinel Weekly Kepon, NOJ1~mb~, 26-Decemb~, J, Page 1 
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timber industry raises two issues: (1) whether the agencies need specific statutory 
authorization to file cross-claims for declaratory relief against an industry group that was 
already a party; and (2) whether declaratory relief is appropriate in light of the fact that the 
issues were pending in the D.C. district coun. The coun has specifically asked counsel to 
address the impact of the Rescissions Act on the President's Forest Plan. 

Supreme COUI"t To Hear Argument In Voting Rights Ad Cases: On December 5, 1995, 
the Supreme Coun will hear oral argument in Shaw v. Hunt, (5. Ct.). On remand by the 
Supreme Court (Shaw v. Reno), the three-judge district coun sustained North Carolina's First 
and Twelfth Congressional Districts (the two "majority-minority" distril;ts) in the face of'the 
claim that they represented unjustified racial gerrymanders. The Deputy Solicitor General 
will argue that the district court's judgment should be affirmed. 

• The Supreme Court to Hear Oral Al'!1Iment in Uniled Siaies v. Ve,a: This case is a 
challenge, to the State of Texas's L991 congressional redistricting plan. The three-judge 
district coun held that three districts in the plan -- majority-black districts in Dallas and 
Harns Counties. and a majority-Hispanic district in Harris County .- separated voters into 
different districts on the basis of race without sufficient justification under .S'haw v. Reno. 
The Deputy Solicitor General will argue that the district court applied an erroneous legal 
standard in its narrow tailoring analysis. In panicular, the Deputy Solicitor General will argue 
that reasonably compact majority-minority districts could have been drawn in Dallas and 
Harr.is Counties, and that the State chose not to draw those districts -- and chose instead to 
depart from its traditional compactness principles by drawing the districts at issue -- because 
of the desire to serve its legitimate interest in protecting incumbents. 

Senate to Consider Flag Burning and Partial-birth Abortion Measures: The flag burning 
amendment and the panial-binh abortion ban measure may come up on the Senate floor this 
week. 

DEPARTMENT OF HOuSING AND URBAN DEVELOPMENT 

Nation of Islam Seturity Issue: On November 9th, HUD called for the immediate 
termination of the Nation of Islam Security Agency's (NOISA) contract with the Housing 
Authority of Baltimore (HABe) due to the housing agency IS violation of federal procurement 
regulations during the contract's bidding process. Last week, NOlSA filed a complaint with a 
federal court in Maryland in an attempt to reverse HUD's decision. NOISA requested the 
Court to grant a temporary restraining order on HUD and the HABC to block the federal and 
local agency from terminating their security contract. HUD is currently awaiting a hearing 
date and the Federal co un's decision on the complaint. Secretary Cisneros was interviewed 
by NBC's Dateline on this matter. The Dateline story is expected to air next Tuesday. 
December 5 tho 

Deditation of Memorial for Oklahoma City Survivors: On Sunday, December 10. 
Secretary Cisneros will be in Oklahoma City to panicipate in a private memorial service for 
the Department's survivors and families of the victims of the April bombing. The private 
service will include plaque presentations to the families who lost loved ones in the tragedy 
and the dedication of a memorial tree. 

C4b;n~' Weekly Repor" NOt/ember Z6-Dt:I:t:mb~, ~. P.gl! " 



E X E CUT I V E . 0 F F ICE o F THE PRE SID E N T 

14-Dec-1995 10:13am 

TO: Jack M. Quinn 

FROM: Shelley N. Fidler 
Council on Environmental Quality 

SUBJECT: Elena 

We love and are extremely impressed with Elena. That mtg was not 
ours - Martha did the inviting and wouldn't allow my substance 
person to come. It wasn't much of a problem because it was 
politics. Sorry if we didn't effectively brief Elena afterwards -
we will get her and keep her in the loop to the max. She's great! 

Byt the way - she was somewhat mistaken whehn she said Dicks 
didn't buy "known to be nesting" He just said it would be a hard 
sell. I told him that we'd have a better shot if he'd sell it 
with us. 

Miss you. 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

12-Dec-1995 07:08pm 

TO: (See Below) 

FROM: Thomas C. Jensen 
Council on Environmental Quality 

SUBJECT: NW FORESTS II: WA rep proposes fed buyback of timber sales. 

NW FORESTS II: WA REP PROPOSES FED BUYBACK OF TIMBER SALES 
Rep. Norm Dicks (D-WA) and the Clinton admin. are trying to 

find $50 million in the federal budget to buy back some old­
growth timber the admin. sold to private firms for logging. With 
that much money, it might be possible to spare up to one-third of 
the ancient trees scheduled for harvest, Dicks said on 12/8. 

Dicks has also asked the US Forest Service to find stands of 
second-growth trees that could be swapped for the old-growth. 
Although he voted for the FY '95 budget recisions package that 
included the salvage-logging rider, Dicks said he has enviro 
concerns about some of the sales that have resulted from it. 

Northwest Forestry Assn.'s Mike Beard said it's in the best 
interest of the timber industry to treat the environment well, 
but "he wasn't keen on the idea of buybacks" (AP/Medford [OR] 
MAIL TRIBUNE, 12/11). 

(c) The American Political Network, Inc. 

Distribution: 

TO: Martha Foley 
TO: T J Glauthier 
TO: Barbara C. Chow 
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TO: Elena Kagan 
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TO: Ron Cogswell 
TO: Mark A. Weatherly 

CC: Kathleen A. McGinty 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

12-Dec-1995 09:47am 

TO: (See Below) 

FROM: Thomas C. Jensen 
Council on Environmental Quality 

SUBJECT: LOGGING RIDER DOES NOT CONSTITUTE FAILURE TO ENFORCE LAWS, 

LOGGING RIDER DOES NOT CONSTITUTE FAILURE TO ENFORCE LAWS, COMMISSION 
A law that allows "salvage" logging in national forests does not 
constitute a failure to enforce U.S. environmental laws, the North American 
Free Trade Agreement's environment commission announced Dec. 11 
( Commission for Environmental Cooperation -- Secretariat, Submission 
I.D. SEM-95-002, opinion letter 12/8/95 ). 
The Commission on Environmental Cooperation, formed under a supplemental 
agreement to NAFTA, rejected a petition by more than 25 environmental groups 
concerning a rider in the fiscal 1995 rescissions package. 
That provision suspended enforcement of environmental laws to allow for 
"salvage" logging of diseased trees and logging in old growth forest through 
Dec. 31, 1996. President Clinton signed that legislation into law (PL 104-49) 
on July 27. 
In their petition, the environmentalists argued that the rescission 
package rider prohibited enforcement of existing U.S. laws. 
Under that NAFTA side deal, the commission is empowered to investigate 
complaints that the United States, Canada, or Mexico failed to enforce their 
domestic environmental laws. Countries found in violation can face trade 
sanctions or fines. 
New Legal Regime 
In an opinion letter dated Dec. 8, CEC Executive Director Victor 
Lichtinger wrote, "The submission focuses on a later-enacted law that impacts 
on the implementation of an existing environmental law without directly 
amending or repealing it." 
A new legal regime, it said, does not constitute a failure to enforce an 
old one. 
The opinion 'letter said CEC found neither dereliction of duty nor other 
failure to enforce environmental laws on the part of the United States. 
The decision marks the second time the CEC, which began accepting petitions 
in July, has rejected a request for it to take action under Article 14 of the 
NAFTA environmental side agreement. Article 14 addresses a NAFTA country's 
failure to enforce domestic environmental laws through acts or omissions of 
the agencies charged with enforcing these statutes. 
CEC noted that Article 14 does not address the operations of new laws 
enacted by elected officials. 
A Sept. 25 opinion letter from CEC turned down a petition claiming that the 
United States failed to enforce the Endangered Species Act because of language 



in a 1995 supplemental appropriation for the military. That law contained a 
provision that suspended listing of threatened and endangered species and 
designations of critical habitat under the ESA. 
In the Dec. 8 opinion letter, Lichtinger wrote, "Where the new law 
explicitly exempts, modifies, or waives provisions of an earlier law, the 
later-enacted law will prevail." 
The CEC secretariat -- its bureaucracy -- considers that only agencies and 
officials charged with enforcing environmental laws can fail to enforce, it 
continued. Charges of failure to enforce cannot apply to Congress or the u.s. 
president acting collectively to enact statutes, the latest opinion letter 
said. 
Opinion Called 'Formalistic' 
Patti Goldman, attorney for the Sierra Club Legal Defense Fund in Seattle 
and lead counsel for the environmentalists' logging rider petition, told BNA 
concerning the opinion, "They're missing the forest for the trees." 
The CEC opinion is "formalistic" and is missing the overarching issue -­
restricting environmental enforcement for short-term economic gains, said 
Goldman. She charged that the logging rider "short-circuits environmental 
laws for trade advantages." 
In their petition, the environmental groups also took issue with a 
provision in the rider that limits administrative and judicial review of 
agency actions. They argued that this provision suspends citizen enforcement 
of federal environmental laws in violation of articles 5 and 6 of the NAFTA 
supplemental pact. 
Article 5 says each NAFTA nation must ensure that judicial or 
administrative enforcement proceedings are available to remedy violations of 
domestic environmental laws and regulations. Article 6 requires each NAFTA 
partner to ensure that people with a legally recognized interest in a 
particular environmental matter are allowed to seek administrative or judicial 
remedies -- including sanctions or injunctions. 
The opinion letter said, "Essentially, the submission is prospective in 
nature, alleging anticipated but unrealized enforcement consequences." It 
continued, "In the absence of a factual basis supporting the assertion that 
the United States is failing to effectively enforce, the secretariat is not 
provided with sufficient information to allow it review the submission." 
Commission Report Possible 
Goldman noted that CEC has not yet ruled on a related request in the the 
environmentalists' petition. 
In addition to their allegations related to enforcement, the groups asked 
the CEC secretariat to prepare a report under Article 13 of the NAFTA side 
deal regarding the rider's limitations on administrative and judicial relief. 
Article 13 allows the secretariat to prepare a report for the CEC council 
-- composed of the top environmental officials of Canada, Mexico, and the 
United States -- on any ecological matter related to cooperation among the 
three nations. 
Goldman said the CEC secretariat may wish to examine broadly the issue of 
deregulation and elimination of citizen environmental enforcement in all the 
NAFTA countries -- rather than just in the context of the U.S. logging rider~ 
The opinion letter said the CEC would consider the request for an Article 
13 report in a separate ruling. 
Rachel Vincent, spokeswoman for the CEC, told BNA that the commission has 
responded to all three of the petitions it has received thus far. 
CEC prepared an Article 13 report, as sought in the first petition filed 
with the commission, that concluded that botulism rather than industrial waste 



.' 

discharges killed 
December 1994. 

thousands of birds at an artificial lake in Mexico in 
The second petition to CEC addressed the suspended listing 
endangered species and designations of critical habitat of threatened and 

under the ESA. 
Among those submitting the third petition about the logging rider were the 
Sierra Club Legal Defense Fund, Friends of the Earth, the National Audubon 
Society, the Natural Resources Defense Council, the Pacific Rivers Council, 
and the Wilderness Society. In addition, a Canadian group and two Mexican 
organizations were parties to the petition. 
-- By Cheryl Hogue 
Job Safety 

Distribution: 

TO: Kathleen A. McGinty 
TO: Shelley N. Fidler 
TO: Brian J. Johnson 
TO: Dinah Bear 
TO: T J Glauthier 
TO: Elena Kagan 
TO: Jennifer M. O'Connor 
TO: Martha Foley 
TO: Mark A. Weatherly 
TO: Ruth D. Saunders 
TO: Christine L. Nolin 



· - - - - - - - - - - --- --.- - --~-- --- -. ----

_ I~ eCAM.~~ C.~~~r - ~Vo&Q..t~ ___ ~ -Q"'v __ C!.~CLi 'A~t;.d __ ~.r )'-__ _ __ __ ___ _ 

_ _ _2. L~~\~l.\CA- _ _ _ __ _ ___ _ _ _ _ _ _______________ _ 
- - --- C\ .-~~ ~+ -: L\SL- (.()~- -- - - - -- - - - -- ---- ---

'l"e~w _ veA.¥ J.A_""-it_e-cL - JhJ.._1b _ ~c.CN-_~__ _ _ _ _ __ __ _ ______ _ 

_ f:'~ - A._C~""'-(. ~,"Coc\-i~~'P~~ ~ LCA,ttJ...... _ _ _ ___ _ _ ____ _ 
_ _ _ ~c.'1 J"t)~~ _ ~VL. -to \l'Pvitw oJ!. ?_~~.U,. 

ro-,- ~1)~_ ~. _ c..~ _..:1;_, \ _~"'! _~. ______ _ 

- - . - ... - - --- - - - --- _. - - - -- - - - - -

_.L. ~~ 1- _tAU!' --: _ J'f'~,", CN\.. '" (~) NFJ-t. _ _ 
_ ~ ~ Yfl~l \M.(,W! _~tt,.s _-_i",,- lAw. w I ~~rJ_ y~ ;-4 - ? 

'i}o ~cLt. ~. 

- - _~ --tJuttWA.l~K h; '(,~Wti~r~ -_~ _C;; (lls __ ~-- -=--~~~~-_~~~---_--_ ~_-_ 

.. v!~~a::~~.- \: t:; ~~ ('P~ W(j ••..... ~~ .• 
_ l' 1fO'\ LLt\c.M-t \AJ\ II \.~ ~<M..IV'-. - "» 

~~~ ~,,~ McJko... 
.. i~~ ~ck-1","~ ~~J-/~fJu~ FwL.( ~t,.,.... .. nu 



_____ ~lv.~ ~_CC.e.\$ ~ ____ _ 

_ . ~ _ &: c.A:c;:ce..$lf __ __ 

_ _ ___ ~~~~_~ \,,';Crw.<tU_ 

- - - - -

I 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

11-Dec-1995 06:35pm 

TO: (See Below) 

FROM: Thomas C. Jensen 
Council on Environmental Quality 

SUBJECT: Meeting Reminder 

The EOP/Agency timber working group will meet as regularly 
scheduled tomorrow, Tuesday, December 12th, at 2:00 p.m. at the 
CEQ conference room (722 Jackson Place) . 

As agreed at last week's meeting, the agenda will include only two 
items: 

1. Recent events update - chair 

2. Salvage program implementation review - chair 

All representatives should come fully prepared to discuss your 
agency's views of the Administration's progress in implementing 
the salvage MOU and related activites. 

Thanks for your cooperation. 
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The Honorable William Jefferson ClhUon 
President of the United Statel 
Tho White Ho\Ue 
Waahlngton, D.C. 2OSOO 

Dear Prulchnt CBnton: 

We undertteand that ~u .rc negotlatIng to obta1nleglatative modlflcatlon of . 
the 111o~JdNt Without taws ride: inclUded Iii the 1993 bu~t reldtJiona act. . 
The unCl8nTgnod. MgaNzlt10N urleloU In the strong,1t tetw not to &imply 
modify lOme portion of the rider Du to promptly pursue .ncl obtain its .::omplete 
repeat. . 

. As you know, this lo.-Iina rider I. causing lev8ffl en.vlronmenta1 aamlle to 
both the andent f01'ests or-the '"Pllci£ic Northweat which you have vowed to 
protect and to healthy federal foM8ts mOil the coun~. aecent court ruling. 
have revived. Ions abandonee! timber I.lcs and forced other timber •• lel to move 
IonYard that waw" nevlr have proceedDd if our environmental laW' Wile In 
pleas. The rider hal truly become a mandate for loatnl without laws,· 

Only • ~htlorward. repeal .0£ all o£ the provisioN ot the rider holds any 
hop'- for retumilJ.g the forest. of the Northwe.t and the telt of the countIy to 
lesllly telpoNible and adentlflcally credible management. 

There are at leut three compelling reasons for seeking suclt a repeal 
immediately rather thAn negotlatlng for modlflcation of the rider: 

Q Your Ddminllttation hafi lndlcateQ that Cl)ngral8 ndalecl 
the White House IIbout the .cop~ ~d impact of the rider . 
on Nol'thwelt ancient forests. 5lm1lar dec:aDtioJ1l are . 
embedded In every other plQvilsllJIl of the ilder emd the 
damage they wID causa tha forests 18 only baglrmlng to 
emerp, Par example, in Idaho, salvage of tne 
Thunnerbolt timber sill 11 p'Z'oceedlng C1espite the 
unUorm objections of federal sclentisfl and the 
absaneo oE any fONllt hRalth b@nafltA. 

o Yout administration hal 1181d from th.belP.nnlng that it 
0p.po8ed the rider. ~ M80tlatins for moCWlC!atlOft of 
tliJliI outrageous IIp-Iadon, l'athu than r.~I1, you 
effadlvaly endorse tn. provisions of the ncltr you do 
not~. S~ an enciotlement if at oeld. with yOW' 
commitlMnt to uphold the environmental laws and protect 
our national fotO.t. for aU AmericaN. 

o the loaalna rider has re .. op.ned old wounds, turned bKk 
the doa to ru clQUOltting pDdjeed by prior 
adminl.ttatioN, and .harpfy t$Catat.d the coNUct 
over fonat manapmer.t. A center piece of yOW' 
Ol'I.vitoNl'l..ntal ~ .. nda has been to lamedy each of thlill 
proble1N. Repeil of tl\e nell*' will advance this 
ascd., mo41Hcatioft wUl destroy it .. 
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U/OS.lU 13: 17 ' U20Z88ZUU WAFe 

EOP NRO-+ 

Americana acroll the countly have anac1e it dcIII' that the loa~ rider 1.1 
unaccaptable and should not be p'd.lnS management oE our publiC Ioresta. The 
tldar i.a caualng poUt1cal and ec:0102ical Chaol in the Pacific Northwest and other 
rep,na', of the eountry. Your edniinl.trat5.on 11 lo.lnl Q'edlbW~ U healthy 
ancient forest. foll, .&-'.11\8 are de.troy.el, and Sih l'\JNI are d.clmatad - aU 
becauae of the lopS without law. rider. . 

Perhaps mOlt Importantly for your .4WNStr.tlOn, the Umber beinx Joage.! 
under the nder .mou,h' wulemUn'l your Narlhwe.t r:orest Plan and ihe 
Habitat CaNerv,tion PlaN'that have been, or are being, written for private and 
state timber landa in the region. 

It I, In the belt inhlrest of our forests and the nation' that our 
environmental and foreet protection laws be restored. You have an opportunlty 
to putaue this goal now. A PIlt1al leglillatlve modification ot the ride, WUl not 
I1ccompli.h thi. goal and wU1 not' have th. support 01 th~ anvfronmontal 
commUnIty in tna Pacific Northwe.t or elsewHere. ' 

, . 
Only a t'DmplBte repeal of the logsWS rider win restore the law and pl'oted: 

01U' nadOftAl fontatl. Therefote.. we urge you to atand strong for a mmplite 
repeal of the rider .nd a~ept nothinglesl. 

Sincenly. 

David J. Watkins 
20120 Vision CalIfornia 

~Hibbits 
AsrIrian BEfort 

Dan PuNch 
Allla:nce for the Wild. Rocldea 

Charles Uttle 
Anclent 'oreat Subcommittee of 
the Bay Area Sierra Cub 

'Ibn Irumlsbee 
c.aa.dIit PJre Bc:oJo&Y licluadicm 
Project 

Marlon Hourcl~ 
CW2em Against law-leu 
~ 
Joseph Bower ' 
CJtiZaN for Better Porestry 

David Pyles 
Coalitlori for ~ l~e 

CbarIle°sIe 
Ccmst1.tutio1W Law Foundation 

Neeru. Paharla 
Davia Student Co-op 

Susan PrInce 
Eastside Protecdm\ Project 



cedJia Lanman 
EnvhuulCQ.tal Prctrect10n 
INormatlon Carma 

Gerry Leape 
Greenpeace 

red Norman :waters 

Karen B.oaaman 
Headwaters Forest Coordinating 
COlNrd.ttee 

Rk~ -
HeDs Caftyon Preservation 
Council 

10M MeCarthy -
idabo ConservatIOn League 

DemUs Baird 
IdAM Environmental Counc:D. 

Mark Solcmon 
!Nand Empire Publh: Landa 
Coundl 

Jim 1hitel1 
Kalmiopm Audubon Sociely 

nm. Coleman 
Kettle Bange Conservation 
Group 

Felice PaC!e 
ICIamath Forest Al1Jance 

David West 
Labor CoalitIon for 
Envtrcmmental Re8ponsibility 

EOP NRD .... ;# 3 ,..,..,." ... 

Arthur Porle, 
Lane County Audubon Society 

Michael- Evenson 
Mattole Salmon Grou.p 

'AaIk7 and GATV Ball 
~~~tal 
Center 

Don Marris 
Mendodno Forest Watch 

Susan Cram~ 
Methow Potest Watc!h 

RIck Brown 
National WlldUfe Pederation 

Dan Ritzman -
North Alaska Environmental 
Center 

Come stewart 
Nmthcoast Environmental 
Center 

Mitcll Pl'iedman 
Northwest Bcosystem A1liance 

Mark Hubbatd 
Qregon Natural RelO\UCe8 
Coundl 

Suzanne Pardee 
Padfic Cresl Biodiversity Project 

~ Deacon WJWama 
Padfie Rivera Council 

Jolm stuart 
Pend OreUle Bnvlronment Team 
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Bolmie ~Howard 
Plkhuck .A; Soclety 

Paul Ks~lwn 
Portland Audubon Society 

Alex BfacUe>' == ARdent PDre6t 

Carl. ROM 
Save .Amarlea' 8 Forests 

JII1IU!8 Monte1th 
Save the West 

Dr. Robert Schaeffer 
Save .Anc:lent PONst Bealoln' 

Linda Modica 
S~ Club 

ICevJn Iardmer 
Sierra Club Legal Defense Fund 

I.aureI A:tnea 
Sierra Nevada AlUaru:e 

HaN~ , 
SlAldYOU Audubon Society 

Steve Manclen 
SiaJd.you ReglDnal Bducatlon 
Project 

Stuan Hunt 
Soda Mountain WUciemes8 ' 
Co1md1 

I<athyldcDeed 
South Carolina Poreat Wateh 

EOP NRD~ 

N~ Niljuian 
Sunwiae Co-op 

Ned DeIly 
Taxpayer Asaeta Project 

lbnothy Bectdold 
The Sc010sy Cell_ 

Bob Freimark 
The Wilderness Soclety 

Anna AurJI10 . 
u. s. Publ1c Research Intereat 
Croup 

Diana Wales 
Conservation COmmittee 
Umpqua Vallay Audubon 

n::: Wateraheda, Inc. 

Call Cover 

:# 4 
IC!II,JU4 / I,JU5 

g~:n~eniNula EnWtmmental 

JJm Jemtz 
Western Artdent Pore&t 
Campailn 

Dave WWis 
Wid Hopo 

David and EDen DHIl 
WD1ets Eftvironmental Center 

Catherine Lucas 
Witness Asahult Lawless 
Logina 
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Nonnal, DIbmJs 

Dcmiid Bm:nhart (U.S. dtizen) 
tmlted Kmadon 
Vem Comell 
Car1xxuIa1e, IIlinoia 

Bob Kummer 
Seattle, WuhJnston 

John leach 
Portland, Orescm 
Mark Rcbinowitz 
Waahtngton, D.C. 

Dan Rosenberi: , 
Point Reyes Sration, CaliEomla 

Samual Rushforth 
Aquatic Biologist 

Paul Spitalny 

EOP NRD'" 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

11-Dec-1995 03:19pm 

TO: Elena Kagan 

FROM: Ruth D. Saunders 
Office of Mgmt and Budget, NRD 

SUBJECT: RE: timber rider language 

I just faxed over the revised legislation. Let me know if LRD 
missed any of your proposed changes. As far as status, I will 
forward to you a report from Katie McGinty. Also, Congresswoman 
Furse introduced a bill last week to repeal the entire rider. 
Also FYI, in case you haven't rec'd a copy, over 50 enviro groups 
signed a letter to the POTUS requesting repeal rather than 
modification of the rider. 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

TO: 

FROM: 

CC: 
CC: 

SUBJECT: 

08-Dec-1995 11:54am 

Martha Foley 

Elena Kagan 
Office of the Counsel 

T J Glauthier 
Jennifer M. O'Connor 

RE: 9th circuit argument on forest plan 

My best guess is that Rutzick didn't address the issue of how the rescissions 
act affects the forest plan because he didn't want this panel to decide it -­
because this panel is much more likely to come down on our side than on his. 
Rutzick's worst nightmare would be for this panel (1) to issue a decision on the 
effects of the rescissions act in line with our views; and (2) having done so, 
to try to declare itself the "rescissions act" panel for purposes of future 
appeals on the meaning of the statute. Better, from Rutzick's point of view, to 
act as if the Forest Plan case has nothing to do with the rescissions act, so 
that this panel will not say anything about the act's meaning. 



E X E CUT I V E OFF ICE o F 

TO: 

FROM: 

CC: 
CC: 

08-Dec-1995 lO:20am 

Elena Kagan 

Martha Foley 
Office of the Chief of Staff 

T J Glauthier 
Jennifer M. O'Connor 

THE PRE SID E N T 

SUBJECT: RE: 9th circuit argument on forest plan 

This was re your memo from some time ago 
Rutzick's (sp?) silence? 

what do you make of 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

08-Dec-1995 08:51am 

TO: (See Below) 

FROM: Thomas C. Jensen 
Council on Environmental Quality 

SUBJECT: This is what I meant to send earlier. Sorry -CANADA LUMBER 

U.S. SETS DEADLINE OF DEC. 15 FOR PROGRESS IN CANADA LUMBER TALKS 
U.S. Trade Representative Mickey Kantor said Dec. 7 that the Clinton 
administration has set a deadline of Dec. 15 for making "some decisions" in 
talks now under way to resolve the U.S. dispute with Canada over softwood 
lumber. 
Kantor said that U.S. officials had met representatives of the Canadian 
province of British Columbia late last month to discuss the issue and ·had 
rejected a proposal for settling the dispute, which centers on U.S. industry 
charges that Canadian exporters engage in unfair trade practices. 
"They put what they considered to be a comprehensive proposal on the 
table," he said. "It fell far short of what we need to do." 
Industry sources in Canada said Dec. 5 that the representatives from 
British Columbia had suggested in the meeting, held in Chicago, raising 
stumpage fees and reducing timber allocations as a means of resolving the 
dispute. 
Kantor said that the two sides have scheduled a number of additional 
meetings between now and Dec. 15. 
"We'll try to make progress and move toward an effective agreement," 
he said. "If we don't have one on the 15th, we'll certainly have to recess 
and make some decisions as to where we go at that time." 
Kantor said that the fact that the Canadian provinces have jurisdiction 
over the timber issue has "complicated" the discussions. 
The U.S. softwood industry has threatened to file a countervailing duty 
complaint with the U.S. government. 
-- By Gary G. Yerkey 
International Trade 

Distribution: 

TO: Kathleen A. McGinty 
TO: Shelley N. Fidler 
TO: Dinah Bear 
TO: Elena Kagan 
TO: Jennifer M. O'Connor 
TO: T J Glauthier 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

08-Dec-1995 06:39am 

TO: (See Below) 

FROM: Thomas C. Jensen 
Council on Environmental Quality 

SUBJECT: NYT Article 

Tom, 

I hope things are going well out there. 

I know you're travelling, but wanted to share some reactions to 
the NY Times article on rescissions act logging in which you are 
quoted. 

It struck me that your reassuring remarks are somewhat at odds 
with the message being sent by the President and his senior folks. 
This is not a good situation. 

I know you feel strongly that the Forest Plan has the resilience 
to withstand the impacts of some or all of the unanticipated 
old-growth logging. You may be right and I hope you are. I 
appreciate the fact that you do not want to contribute to a crisis 
atmosphere or engage in the kind of hyperbole favored by many 
people i~volved in this issue. 

Nonetheless, it is important for all of us that we send a 
consistent message. It's probably just a matter of emphasis, or 
perhaps the consequence of unhelpful editing by the Times, but 
your remarks could be taken as disagreeing with the President. I 
know you don't, but one could easily get a different impression 
from the article. 

It makes sense to me that, as you and Clarence discuss the issue, 
you should emphasise the President's views. His statement from 
late October is a good script to follow and I'll get you a copy if 
you don't have one already. 

If you want to express your confidence in the resilience of the 
Forest Plan (a very sound point, after all), it might work well to 
say something like "We're all very concerned that the Forest Plan 
remain in effect~ If it doesn't, there is a good chance that the 
region will return to gridlock. That doesnt' help anyone. It is 
a strong plan, with lots of room for adaptation to change, but the 



scale and impacts of the old-growth logging allowed under the 
court's interpretation of the rescissions act create an immense 
challenge. We know that attorneys for some timber interests 
believe that the rescissions act overrides the standards and 
guidelines in the Forest Plan and, if a court upholds that view, 
we'll have a real problem on our hands. II 

Give me a ring when you get back to town. 

Distribution: 

TO: Remote Addressee 

cc: Kathleen A. McGinty 
CC: Shelley N. Fidler 
CC: Dinah Bear 
CC: Brian J. Johnson 
CC: Elena Kagan 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

07-Dec-1995 07:22pm 

TO: (See Below) 

FROM: Dinah Bear 
Council on Environmental Quality 

SUBJECT: Furst legislation was introduced today 

contrary to the earlier message, apparently Furse did introduce a 
bill today to completely repeal the timber salvage rider. She has 
31 co-sponsors; don't have list yet; 28 are Ds, 3Rs. 

Distribution: 

TO: Kathleen A. McGinty 
TO: Shelley N. Fidler 
TO: Michelle Denton 
TO: T J Glauthier 
TO: Christine L. Nolin 
TO: Elena Kagan 
TO: Martha Foley 
TO: Jennifer M. O'Connor 
TO: Thomas C. Jensen 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

08-Dec-1995 05:48am 

TO: (See Below) 

FROM: Thomas C. Jensen 
Council on Environmental Quality 

SUBJECT: RE: Furst legislation was introduced today 

The Furse legislation is both a problem and a help to us. 

On the one hand, with some of the most vocal and highly mobilized 
elements of the environmental community, it will become the 
benchmark for "fixing" the rescissions act. Anything we do will 
be compared and contrasted with the Furse approach. We fall short 
(in their eyes), and will be criticized. We will be pushed hard 
to explain why it is we're not seeking repeal of the salvage 
provisions, too. Even if we win repeal of the green timber 
provisions, controversial salvage sales will keep popping up 
around the country for months (years?) to come, and many of them 
will trigger "Clinton could have fixed this one, but chose not to" 
types of criticism. 

On the other hand, her bill may help build momentum for a "fix" 
and could push some tacitly or actively pro-timber members toward 
a compromise containing our highest priority elements. 

In light of these considerations, it will be very important to 
maintain steady communications with Congo Furse and folks in the 
environmental community. They need to understand what we're 
seeking and why. Our approach is rational and, in contrast to 
Elizabeth's, has a chance of success. While some in the enviro 
camp will criticize us whatever we do, others are more reasonable 
and will respond well to a success on our terms. Let's prepare 
them to cheer us for meeting our goal, rather than criticizing us 
for failing to meet Elizabeth's. 

Distribution: 

TO: Dinah Bear 

CC: Kathleen A. McGinty 
CC: Shelley N. Fidler 
CC: Michelle Denton 
CC: T J Glauthier 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

08-Dec-1995 08:52am 

TO: (See Below) 

FROM: Thomas C. Jensen 
Council on Environmental Quality 

SUBJECT: FURSE OFFERS BILL TO REPEAL TIMBER SALVAGE RIDER IN RESCISSI 

FURSE OFFERS BILL TO REPEAL TIMBER SALVAGE RIDER IN RESCISSIONS. ACT 
Rep. Elizabeth Furse (D-Ore) introduced a bill (number not yet available) 
Dec. 7 that would repeal a provision included in the Rescissions Act of 1995 
(PL 104-19) that directed the Forest Service to sell an unspecified amount of 
damaged timber in the Northwest. 
Furse said in a Dec. 7 statement that "Congress was misled when it 
approved the rider." 
She said that although members of Congress were told that the provision was 
an emergency measure to remove dead and dying trees, it is being used to: 
o Clearcut healthy forests, some as old as 500 years; 
o Subsidize "bargain basement logging of our national forests by 
special timber interests;" and 
o Damage property rights of private timberland owners by driving down 
timber prices. 
She said the provision also has allowed clearcutting of timber on steep 
slopes next to streams in forests that provide habitat for salmon, marbled 
murrelets, and other types of rare wildlife. 
In addition, she said one section of the rider led to a court ruling that 
compelled federal land management agencies in Oregon and Washington to release 
a number of sales of green timber ( Northwest Forest Resources Council v. 
Glickman, DC Oregon, No. 95-6244-HO, 9/13/95 ). 
The Pacific Rivers Council Dec. 7 issued a statement praising Furse's bill 
to end what the group called "lawless logging." 
Monetary Policy 

Distribution: 

TO: Kathleen A. McGinty 
TO: Shelley N. Fidler 
TO: Dinah Bear 
TO: Brian J. Johnson 
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E X E CUT I V E OFF ICE o F 

TO: 
TO: 
TO: 

FROM: 

SUBJECT: 

07-Dec-1995 07:01pm 

Martha Foley 
T J Glauthier 
Jennifer M. O'Connor 

Elena Kagan 
Office of the Counsel 

Judge Hogan's latest 

THE PRE SID E N T 

Judge Hogan issued another decision yesterday on the scope of 2001k, 
ruling that two sales awarded under the President's Forest Plan fall within the 
section's scope. Hogan's ruling does not require us to do anything we do not 
wish to do in this case: it does not order us to release any timber sales we 
would prefer to withhold. If followed in future cases, however, the ruling MAY 
force us to release such timber sales. We need to conduct factual investigation 
to determine the existence and magnitude of this danger. 

The decision came in a case brought by environmental plaintiffs against 
the Forest Service, challenging the legality of two sales awarded under the 
Forest Plan prior to the enactment of the rescissions act. (The enviros also 
challenged two other sales, but these are irrelevant to the key aspect of 
Hogan's decision.) Timber companies intervened on the Forest Service's side. 
The Forest Service argued that the plaintiffs had a right to bring suit, but 
that the sales should be upheld because not arbitrary and capricious. The 
timber companies argued that the plaintiffs did not even have a right to contest 
the sales, because they fell within the scope of section 2001k and thus were 
immunized from legal challenge. 

Hogan agreed with the timber companies, using reasoning that is by now 
familiar. He said these sales were within the geographical area subject to 318, 
and were awarded prior to enactment of the rescissions act: hence, they fell 
within 2001k. Under that section, the Forest Service was required to release 
the sales, and the plaintiffs could not challenge them. 

In this case, all Hogan's ruling does is to shield a sale we wanted to 
make from environmental challenge. The ruling, if followed, will work similarly 
in any case in which a plaintiff is challenging a sale awarded under the Forest 
Plan. Effectively, Hogan's decision, if followed in other cases, makes the 
sales we award under the Forest Plan non-judicially reviewable. That's not 
something for us to get terribly upset about. 

DOJ believes that the principal danger of the ruling relates to any 
sales that were offered in one form, but subsequently modified to comply with 
the standards of the Forest Plan. The implication of Hogan's ruling may be 
that, under 2001k, the Administration must release these sales in accordance 
with their original terms. We currently do not know whether such sales exist 
or, if they do, how much timber they involve. DOJ can work with the Forest 
Service to discover this information. A secondary concern is that the ruling, 
if followed, may prevent the' Secretary from now modifying any sales offered or 



· . 

awarded under the Forest Plan. And of course, industry lawyers may try to make 
further creative use of the decision in ways that cannot now be predicted. (The 
ruling also suggests what Hogan is likely to do next week regarding previously 
enjoined sales and pre-FY 91 sales; he seems to be consistently taking the 
position that everything under the sun falls under section 2001k.) 

We won the case and thus cannot appeal Hogan's decision. But the 
environmental plaintiffs have told the Justice Department that th~y will appeal. 
When they do so, we will take the same position we took below: (1) that the 
sales do not fall within 2001k and hence are judicially reviewable, but (2) that 
the sales ought to be upheld. 
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E X E CUT I V E OFF ICE o F THE PRE SID E N T 

TO: 
TO: 
TO: 

FROM: 

SUBJECT: 

07-Dec-1995 09:24am 

Kathleen A. McGinty 
Shelley N. Fidler 
Thomas C. Jensen 

Dinah Bear 
Council on Environmental Quality 

Latest Hogan rule brings Forest Plan sales under timber ride 

Hogan ruled yesterday on a group of sales, including 2 sales that 
were offered under the President's Forest Plan and were not, in 
our view, Section 318 sales in any way. We took the position that 
these sales were not any in way under the Rescissions Act and that 
plaintiffs were free to bring suit under the normal enviornmental 
laws (while arguing that we had complied with those laws). This 
is the issue that stimulated the DOJ chart showing that Hatfield 
had said in legislative history that 375 million board feet were 
at issue in this bill and that if Hogan bought the industry's 
interpretation, 1.0880 billion board feet would come under the 
bill. 

Since Hogan has now ruled that all Forest Plan sales come under 
the Rescissions Act, DOJ now believes we must include all of those 
sales in the next compliance report which, to quote, Ellen, will 
include an unbelievably large quantum leap in the number of sales 
and go over one billion board feet. The disparity in these 
numbers will be a key feature of our appeals brief. 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

07-Dec-1995 05:16pm 

TO: (See Below) 

FROM: Dinah Bear 
Council on Environmental Quality 

SUBJECT: Furse announces timber rider legislation 

Rep. Furse announced plans today to introduce legislation to 
repeal the entire timber rider. According to press reports, she 
is trying to get DeFazio, Pat Williams, Wyden, and much of the 
Claif. Democratic delegation as co-sponsors, while enviros are 
asking moderate Rs. to co-sponsor. We're not sure at this point 
precisely when the legislation will be introduced, but it seems 
certain to include repeal of both the salvage and green timber 
sides of the bill. 

Distribution: 

TO: Kathleen A. McGinty 
TO: Shelley N. Fidler 
TO: Michelle Denton 
TO: T J Glauthier 
TO: Christine L. Nolin 
TO: Elena Kagan 
TO: Martha Foley 
TO: Jennifer M. O'Connor 

CC: Thomas C. Jensen 



E X E CUT I VE OFF ICE o F 

TO: 

FROM: 

CC: 
CC: 

06-Dec-1995 06:01pm 

T J Glauthier 

Elena Kagan 
Office of the Counsel 

Martha Foley 
Jennifer M. O'Connor 

THE PRE SID E N T 

SUBJECT: RE: 9th circuit argument on forest plan 

In response to TJ's questions: 
1. We don't know when the Ninth Circuit will issue a decision in the Forest 
Plan case. The briefing was done on an expedited basis, so presumably the Ninth 
Circuit panel will make an effort to decide the case as quickly as possible. 
But there's no real way to predict when the decision will come down: d-day may 
be many months away. There's one new complication on this front. After the 
appellate argument, the Sierra Club Legal Defense Fund filed a motion for 
leave to file a brief concerning the effect of the rescissions act on the Forest 
Plan. The motion stated that the rescissions act "may directly implicate these 
appeals by requiring the government to proceed with timber sales that conflict 
with the standards and guidelines of the ROD and fundamentally alter the bases 
for the district court's ruling [upholding the Forest Plan]." The Ninth Circuit 
has not yet·decided whether to grant the motion. 
2. We also don't know when Hogan will decide the murrelet issue. I've heard 
lots of different theories about why we've waited so long for this. (A) Hogan 
is genuinely conflicted about the issue. (B) Hogan is waiting for a really 
pro-industry Ninth Circuit motions panel, which will be sure to deny our request 
for a stay of his decision. (It seems that the composition of the Ninth Circuit 
motions panel changes every couple of weeks, and district court judges always 
know who is on the panel.) (C) Hogan is waiting until he is also ready to 
issue ~ulings on previously enjoined sales and pre-1991 sales. (Hogan is having 
a hearing on the previously enjoined sales on Dec. 12, and the pre-91 sales may 
also come up at that hearing.) Of these, I think (C) is the most likely. 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

07-Dec-1995 12:38pm 

TO: (See Below) 

FROM: Dinah Bear 
Council on Environmental Quality 

SUBJECT: Second Congo amicus brief in timber case 

As you know, Senator Leahy and 8 Congressmen filed an amicus brief 
in support of the government's position in NFRC v. Glickman, 
regarding the scope of the timber rider requirement to release old 
growth green sales. 

Senators Craig and Murkowski, Congresswomen Chenoworth and Linda 
Smith and Oregon State Rep. Rod Johnson have responded with an 
amicus brief supporting industry's position. 

It was anticipated that Senator Gorton might also go on the brief, 
but he did not. 

Distribution: 

TO: Kathleen A. McGinty 
TO: Shelley N. Fidler 
TO: T J Glauthier 
TO: Thomas C. Jensen 
TO: Elena Kagan 
TO: Brian J. Johnson 
TO: Christine L. Nolin 
TO: Jennifer M. O'Connor 
TO: Martha Foley 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

06-Dec-1995 05:11pm 

TO: Elena Kagan 

FROM: Thomas C. Jensen 
Council on Environmental Quality 

SUBJECT: RE: timber 

Elena, 

The Headwaters forest issue is being handled with real seriousness 
by a bunch of folks. CEQ, OMB, Treasury, FOCI, RTC, and god knows 
who else are involved. Here, my colleague Elizabeth Blaug has 
been working the issue and I know she'd be happy to speak with 
you. 

On timber generally, earlier today Martha, Jennifer, Shelley 
Fidler and (I think) TJ went up to meet with Norm Dicks and Sen. 
Murray. Shelley tried to get grunts like you and me into the 
meeting, but Martha said no to grunts, apparently. I gather that 
Dicks was interested in most of our concepts, except the murrelet 
stuff. Murray said she'd be supportive but wasn't going to take 
the lead since we made the mess and should clean it up. 

I'll keep you advised if I learn more. Be prepared for poorly 
coordinated last minute drafting requests and summonses to the 
Hill or some of the bigger offices around here. That's how it 
goes. 

Tom 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

TO: 

FROM: 

CC: 
CC: 
CC: 
CC: 

SUBJECT: 

06-Dec-1995 02:52pm 

T J Glauthier 

Ruth D. Saunders 
Office of Mgmt and Budget, NRD 

Christine L. Nolin 
Mark A. Weatherly 
Thomas C. Jensen 
Alice E. Shuffield 

Furse bill to repeal rescission provisions 

In case you're not already aware of this, I heard from USDA today 
that Congresswoman Furse will be introducing a bill on Friday to 
repeal the timber provisions in the Rescissions Act. Furse is 
apparently shopping around for cosponsors and various democratic 
members have requested USDA's position on the bill. 

USDA has not stated a position given the uncertain status of our 
pending legislation. 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

TO: 

FROM: 

CC: 
CC: 

SUBJECT: 

05-Dec-1995 09:44pm 

Elena Kagan 

T J Glauthier 
Office of Mgmt and Budget, NRES 

Martha Foley 
Jennifer M. O'Connor 

RE: 9th circuit argument on forest plan 

Sounds good. What is the timing for a decision? And, 
do we know when to expect a decision on our "nesting" hearing? 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

06-Dec-1995 07:47am 

TO: (See Below) 

FROM: T J Glauthier 
Office of Mgmt and Budget, NRES 

SUBJECT: RE: Logging Amendments 

We do have the opportunity, but it's not our only 
opportunity. The bill we will be sending up consists of items 
that we can put into play through this submission. 

But we can also introduce other measures later, during 
the negotiations. Since the consultations are so important here, 
we just can't get out front with the language before we've vetted 
it with the key members. 

Distribution: 

TO: Thomas C. Jensen 

CC: Martha Foley 
CC: Kathleen A. McGinty 
CC: Elena Kagan 
CC: Dinah Bear 
CC: Ron Cogswell 
CC: Mark A. Weatherly 
CC: Bruce D. Beard 
CC: Ruth D. Saunders 
CC: Jennifer M. O'Connor 
CC: Barbara C. Chow 
CC: Brian J. Johnson 
CC: Wesley P. Warren 
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E X E CUT I V E OFF ICE o F THE PRE SID E N T 

04-Dec-1995 05:24pm 

TO: (See Below) 

FROM: Thomas C. Jensen 
Council on Environmental Quality 

SUBJECT: Meeting Reminder 

The EOP/Agency timber working group will meet as regularly 
scheduled tomorrow, Tuesday, December 5th, at 2:00 p.m. in the CEQ 
conference room (722 Jackson Place) . 

The agenda will include: 

1. Recent Event Update (emphasizing last week's hearing) -
chair 

2. Litigation update - Justice 

3. Formation of a communications group - Dinah Bear 

4. New information process - Dinah Bear 

5. Other business - chair 

If you have other matters for the agenda, please contact me or 
Dinah. Thanks for your cooperation. 

Distribution: 

TO: Alice E. Shuffield 
TO: FAX (9-720-5437, Greg Frazier) 
TO: FAX (9-720-4732, Jim Lyons) 
TO: FAX (9-208-6956, Ann Shields) 
TO: FAX (9-208-4684, George Frampton) 
TO: FAX (9-208-3144, Bob Armstrong) 
TO: FAX (9-514-0557, Lois Schiffer) 
TO: FAX (9-482-6318, Doug Hall) 
TO: FAX (9-260-0500, Steve Herman) 
TO: Kathleen A. McGinty 
TO: Shelley N. Fidler 
TO: T J Glauthier 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

04-Dec-1995 lO:48am 

TO: (See Below) 

FROM: Thomas C. Jensen 
Council on Environmental Quality 

SUBJECT: Logging Amendments 

In developing a new Administration budget offer for the current 
talks wi~h the Hill, we have the opportunity to include the 
rescissions act amendments on logging that we've discussed 
recently. 

There are problems, to be sure, in offering statutory language in 
advance of the kinds of consultations we all agreed were 
necessary. Nonetheless, the opportunity does present itself .... 

If we may help in such an effort, we'd like to do so. 

Distribution: 

TO: T J Glauthier 
TO: Martha Foley 

CC: Kathleen A. McGinty 
CC: Elena Kagan 
CC: Dinah Bear 
CC: Ron Cogswell 
CC: Mark A. Weatherly 
CC: Bruce D. Beard 
CC: Ruth D. Saunders 
CC: Jennifer M. O'Connor 
CC: Barbara C. Chow 
CC: Brian J. Johnson 
CC: Wesley P. Warren 



THE WHITE HOUSE 

WASHINGTON 

E X E CUT I V E OFF ICE o F THE PRE SID E N T 

01-Dec-1995 11:10am 

TO: Thomas C. Jensen 

FROM: Christine L. Nolin 
Office of Mgmt and Budget, NRD 

SUBJECT: Heads-up on Forest Plan Timber Numbers 

Just wanted to give you a heads up, but please don't shoot the 
messenger, in case you were not aware that the President's 
commitment of 1.1 bbf (which was really only 1.054 bbf to begin 
with) from the Forest Plan area is being undercut slightly by the 
on-the-ground reality. 

Planned offer for the Forest Plan area in 1997 is now 763 mmbf 
from the Forest Service and 211 mmbf from BLM for a total of 974· 
mmbf. This result has occurred because fish screens in California 
have reduced the ASQ. 

I recently met with the Forest Service to determine whether there 
was anything we could do to get to the 1.1 bbf. I offered dollars 
and FTEs (at least hypothetically) for FY 96 and 97. 

Their response was that it is not a matter of resources, but of 
on-the-ground possibility. Tom Tuchman's office agrees. 

Four possibilities immediately suggest themselves, there may be 
others: 

One, some cutting that is not covered by the ASQ may 
happen, such as from LSRs, etc., maybe even including 318 sales. 
That could be used to bump up the number. 

Two, OFED is looking at the riparian reserves to see if 
they can be modified to allow more cut. 

Three, although the Forest Service says you can't 
accelerate sales because over the 10-year period of the Forest 
Plan, you would still have years that were under the target (and 
you can't steal from the 11th year), it seems that you policy 
folks could decide in which years it would be more desirable that 
a shortfall would appear. If you want to do this you should make a 
policy decision soon. This might not be technically feasible, 
since you'd be exceeding the ASQ. 



THE WHITE HOUSE 

WASHINGTON 

Four, we could continue to say we are shooting for 1.1 and 
hope nobody notices until after the final numbers are in for FY 
1997. This choice requires cooperation from the Forest Service, 
when they release numbers to the Hill, etc. 



E X E CUT I V E OFF ICE o F THE 

TO: 
TO: 
TO: 
TO: 

FROM: 

SUBJECT: 

28-Nov-1995 01:24pm 

T J G1authier 
Kathleen A. McGinty 
Martha Foley 
Barbara C. Chow 

Jennifer M. O'Connor 
Office of The Chief of Staff 

Hill contacts on timber legislation 

PRE SID E N T 

Barbara and I spoke this morning about a draft plan (for 
discussion purposes) for outreach to the Hill on our timber 
proposal. I've sketched the draft plan below. Please e-mail back 
your comments. 

1. As soon as the exercise in looking for administrative 
"sticks" is completed, Leon would make phone calls to Dicks and 
Hatfield and Murray. He'd layout the general scheme and ask to 
send up a team to brief them on details. 

2. Soon thereafter, more or less contemporaneously, we would 
sent a team to fully brief Dicks, Hatfield and Murray. and gauge 
their reactions. A possible team would be: Katie, Martha, TJ, 
Barbara, and me. An option would be to see if Dicks wanted to 
accompany us to meet with Hatfield. 

3. Assuming the conversations above were not a dead end, we 
would later brief DeFazio, Wyden, Gorton, Murkowski and Craig as a 
courtesy. 

4. If the conversations above produced a strong "no," we would 
reconnoiter about which of the "sticks" to threaten to use. 
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E X E CUT I V E OFF ICE o F THE PRE SID E N T 

30-Nov-1995 lO:48am 

TO: (See Below) 

FROM: Kathleen A. McGinty 
Council on Environmental Quality 

SUBJECT: RE: Log Export Rider 

the states (or and wash) have been supportive of the log export 
bans and in fact last year i believe all members of the washington 
delegation was in favor. fighting this is a way for us to do 
something positive for small mill owners. most of our initiatives 
to date have been more geared to larger mill owners. so, i think 
this is helpful to us to fight against. 

Distribution: 

TO: Thomas C. Jensen 

CC: T J Glauthier 
CC: Jennifer M. O'Connor 
CC: Elena Kagan 
CC: Barbara C. Chow 
CC: Martha Foley 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

30-Nov-1995 08:38am 

TO: (See Below) 

FROM: Thomas C. Jensen 
Council on Environmental Quality 

SUBJECT: Log Export Rider 

I was told yesterday that some fine soul in Congress was working 
to place a rider on the Interior appropriations bill that would 
lift the current ban on exports of logs from Northwest forests. 
My source, someone at Interior, was unclear on the additional 
details. 

If this is true, and such a rider is afoot, it is germane to our 
overall effort to encourage congress to accept amendments to the 
logging provisions of the rescissions act. 

Lifting the ban on exports would run counter to the purported 
thrust of the rescissions act, namely to put wood in Northwest 
mills. Small mill owners and workers won't much like it. On the 
other hand, lifting the ban would benefit large timber companies 
who play in world markets (e.g., Weyerhauser) and also would 
benefit longshore workers. 

It is, thus, something that some timber interests want and some 
would oppose. It may be useful in our efforts. 

I'll continue to try to find out and share mqre details, but we 
ought to coordinate on this one. 

Distribution: 

TO: Kathleen A. McGinty 
TO: T J Glauthier 
TO: Jennifer M. O'Connor 
TO: Elena Kagan 
TO: Barbara C. Chow 
TO: Martha Foley 



E X E CUT I V E OFF ICE o F THE PRE SID E 

TO: 
TO: 

FROM: 

CC: 
CC: 

SUBJECT: 

Elena and Jennifer: 

30-Nov-1995 08:20am 

Jennifer M. O'Connor 
Elena Kagan 

Thomas C. Jensen 
Council on Environmental Quality 

Dinah Bear 
Thomas C. Jensen 

Leverage Summary memo 

Here is a one page summary of the leverage options we discussed 
yesterday. I did not hear from Lois last night, but assume that 
she will be at Elena's at 9:00. Jennifer, I expect you to tell 
Harold we got it on one page. 

Actions directly based on actual or expected environmental 
effects of 2001(k) logging 

Suspend or delay Administration initiatives to help timber 
land owners comply with Endangered Species Act 

Suspend or delay release of greeen timber sales under Forest 
Plan 

Suspend or delay release of 
2001(k) logging will occur 

salvage sales in areas Where] (/\11/'1 "v\ 

rwK 
a..MM .' 

Actions not directly based on actual or expected environmental 
effects of 2001(k) logging 

Suspend or delay release of salvage sales in areas that 
include forests without 2001(k) logging 

...n...., ? 
01..,1 ~ 

J 

Increase Customs Service scrutiny of log imports and exports 

Increase Transportation Department safety inspection of 
logging trucks and drivers 

Increase FAA/DOT inspection of helicopters/pilots used in 
logging 

Increase OSHA inspection of worksite (harvest areas, mills) 
~~ 



E X E CUT I V E OFF ICE o F THE 

TO: 

FROM: 

CC: 
CC: 

SUBJECT: 

29-Nov-1995 07:06pm 

Dinah Bear 

Kathleen A. McGinty 
Council on Environmental Quality 

Thomas C. Jensen 
Elena Kagan 

RE: Appeal on President's Forest Plan 

PRE SID E N T 

one question is whether the rescissions bill overrides the forest 
plan. another question is whether the impact of the 
implementation of the rescissions bill undermines the plan. will 
that second question be addressed?? that could be much dicier for 
us. 



E X E CUT I V E OFF ICE o F THE 

TO: 
TO: 

FROM: 

CC: 

SUBJECT: 

29-Nov-1995 06:23pm 

Kathleen A. McGinty 
Thomas C. Jensen 

Dinah Bear 
Council on Environmental Quality 

Elena Kagan 

Appeal on President's Forest Plan 

PRE SID E N T 

As you know, arguments before the 9th Circuit regarding the 
appeals from both industry and enviro plaintiffs will take place 
this coming Tuesday, Dec. 4th. 

While none of the litigants asked for supplemental briefing on the 
issue of how P.L. 194-19 affects the validity of the ROD, the 9th 
Circuit panel (Goodwin, Schroeder and Pregerson) has just aSk9d' 
sua sponte, that the government address that issue. Thus, the 
issue of whether the timber rider overrides the Forest Plan and 
the appropriate scope of judicial review may be discussed. 

n this afternoon's moot court session, there was a consensus that 
the government's position was very clearly that the timber rider 
did NOT override our authority to implement the ROD and that 
judicial review was precluded only in respect to individual timber 
sales (i.e., not the whole plan). 

I think it's safe to say that there is a reasonable degree of 
optimism - even on the part of usually pessmistic lawyers - that 
we will achieve success on all issues, with perhaps some direction 
to focus on the analysis of new information. Should the 
collective judgment be in error the 9th Cir. find that any of the 
plaintiffs' arguments have merit or that the ROD was in jeopardy 
because of the timber rider, they, of course, have the option of 
remanding to Dwyer or to the agencies for further work. 
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E X E CUT I V E OFF I CE o F THE 

TO: 
TO: 
,W: 

FROM: 

CC: 

SUBJECT: 

27-Nov-1995 06:29pm 

Jennifer M. O'Connor 
Elena Kagan 
Barbara C. Chow 

Thomas C. Jensen 
Council on Environmental Quality 

Kathleen A. McGinty 

Heads Up 

PRE SID E N T 

The Senate Energy Committee ,and the House timber task force are 
having a joint hearing Wednesday morning on the Administration's 
implementation of the timber provisions of the rescissions act. 
Apparently the hearing will focus primarily, but not exclusively, 
on timber salvage activities. 

As of this moment, we're waiting for draft testimony from 
USDA/USFS and for clarification as to who the USDA witness will 
be. Katie and TJ both feel strongly that Lyons, not Thomas, 
should represent the Administration. TJ is trying to reach Greg 
Frazier now to make sure things are on track. 

We're expecting the committee/task force members to use the event 
to grill our witnesses on the President's plans for amendments to 
the timber provisions of the rescissions bill. 

I'll be following this closely, as will Ruth Saunders at OMB. If 
you'd like more info, give me a ring or e-mail and I'll try to 
get you what you need. 



E X E CUT I V E OFF ICE o F 

TO: 

FROM: 

CC: 
CC: 
CC: 

SUBJECT: 

28-Nov-1995 09:05am 

Thomas C. Jensen 

Jennifer M. O'Connor 
Office of The Chief of Staff 

Elena Kagan 
Barbara C. Chow 
Kathleen A. McGinty 

RE: Heads Up 

THE PRE SID E N T 

We need to see and clear possible answers to questions regarding 
legislation. Could you see what they have done already and if 
nothing, ask them to send over qs and as as soon as possible. 
Thanks. 



E X E CUT I V E OFF ICE o F THE 

TO: 

FROM: 

CC: 
CC: 
CC: 

SUBJECT: 

Jennifer, 

28-Nov-1995 09:28am 

Jennifer M. O'Connor 

Thomas C. Jensen 
Council on Environmental Quality 

Elena Kagan 
Barbara C. Chow 
Kathleen A. McGinty 

RE: Heads Up 

PRE SID E N T 

will do. We've still not seen any draft testimony. 

Tom 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

27-Nov-1995 10:46am 

TO: (See Below) 

FROM: Thomas C. Jensen 
Council on Environmental Quality 

SUBJECT: Meeting Notice 

The White House/Agency timber working group will meet as regularly 
scheduled tomorrow, Tuesday, November 28th, at 2:00 p.m. in the 
CEQ conference room (722 Jackson Place) . 

The agenda will include: 

1. Recent events update - chair 

2. Litigation update - Justice 

3. Discussion of Wednesday's Senate/House hearing on timber -
Chair 

4. Other business - chair 

Please be prepared for the meeting to last 1.5-2 hours. 

If you would like to discuss the agenda, or distribute materials 
in advance, please contact me at 395-7415. 

Thank you for your cooperation. 

Distribution: 

TO: Alice E. Shuffield 
TO: FAX (9-720-5437, Greg Frazier) 
TO: FAX (9-720-4732, Jim Lyons) 
TO: FAX (9-208-6956, Ann Shields) 
TO: FAX (9-208-4684, George Frampton) 
TO: FAX (9-208-3144, Bob Armstrong) 
TO: FAX (9-514-0557, Lois Schiffer) 
TO: FAX (9-482-6318, Doug Hall) 
TO: FAX (9-260-0500, Steve Herman) 
TO: Kathleen A. McGinty 
TO: Shelley N. Fidler 
TO: T J Glauthier 



E X E CUT I V E 

TO: 

FROM: 

CC: 
CC: 
CC: 
CC: 

SUBJECT: 

20-Nov-1995 02:21pm 

T J Glauthier 

Ruth D. Saunders 
Office of Mgmt and Budget, NRD 

Elena Kagan 
Thomas C. Jensen 
Mark A. Weatherly 
Christine L. Nolin 

Buy-back language in timber draft 

DEN T 

Justice is working on a revised draft of the timber language -- we 
expect to see it sometime this afternoon. 

'USDA has raised a significant concern with the addition of 
language that would authorize up to $100 million in compensation. 

As you know, this amount assumes contract holders receive 
essentially their gain in replacement value in settlement. This 
is contrary to the contract provision which limits compensation to 
out of pocket expenses only when termination is due to a 
threatened, endangered, or sensitive species. 

USDA's specific concern regards a current case in Federal Claims 
Court ("Reservation Ranch vs US") where DOJ and USDA counsel will 
litigate for the contract provision and hope to settle the case by 
paying only out of pocket expenses. They believe that including 
the $100 million figure in our proposed legislation would weaken 
their arguments for the contract provision in this case. 

One alternative we discussed with them would be to keep the 
authority, but be silent on the specific dollar amount in our 
bill. This would leave the door open during negotiations with the 
Hill on whether settlement would proceed according to the contract 
terms or greater. 



E X E CUT I V E OFF ICE o F THE 

TO: 

FROM: 

CC: 
CC: 
CC: 
CC: 

SUBJECT: 

21-Nov-1995 09:46am 

Ruth D. Saunders 

T J Glauthier 
Office of Mgmt and Budget, NRES 

Elena Kagan 
Thomas C. Jensen 
Mark A. Weatherly 
Christine L. Nolin 

RE: Buy-back language in timber draft 

PRE SID E N T 

Ruth, can you give me an example of the different amounts 
that an individual purchaser would receive under the two bases? 
For example, if the market value of the old growth timber were 
$450 per 1000 bd ft, would the out of pocket payment be under 
$50, whereas the fuller payment (value less cost of production, 
transportation, etc.) would be $300. Is that possible? 

If the difference is that large, then I don't see how we 
can argue for just the out-of-pocket approach. 

I need information on this by early afternoon, plus any 
additional information you have on buyout costs. 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

20-Nov-1995 09:09am 

TO: (See Below) 

FROM: Thomas C. Jensen 
Council on Environmental Quality 

SUBJECT: Meeting Notice - Nov. 21, 1995 

The EOP/Agency timber working group will meet tomorrow, Tuesday, 
November 21st, at 2:00 p.m., in the CEQ conference room (722 
Jackson Place) . 

The agenda will include: 

1. Recent events update - chair 

2. Litigation update - Justice 

3. "New Information" process update - Dinah Bear 

4. Admin. position in litigation involving salvage sales for 
which there is no bidder - Justice 

5. Implementation of Salvage Program - USDA/BLM 
- Problems obtaining bids 
- Implementation of MOA 
- Other salvage related issues 

6. Other business - Chair 

If you have comments or questions, or would like to distribute 
materials prior to the meeting, please contact me or Dinah Bear. 

Thanks for your cooperation. 

Distribution: 

TO: Alice E. Shuffield 
TO: FAX (9-720-5437, Greg Frazier) 
TO: FAX (9-720-4732, Jim Lyons) 
TO: FAX (9-208-6956, Ann Shields) 
TO: FAX (9-208-4684, George Frampton) 
TO: FAX (9-208-3144, Bob Armstrong) 
TO: FAX (9-514-0557, Lois Schiffer) 
TO: FAX (9-482-6318, Doug Hall) 



TO: FAX (9-260-0500, Steve Herman) 
TO: Kathleen A. McGinty 
TO: Shelley N. Fidler 
TO: T J Glauthier 
TO: Ron Cogswell 
TO: Mark A. Weatherly 
TO: Christine L. Nolin 
TO: Elena Kagan 
TO: Martha Foley 
TO: Kris Balderston 
TO: Jennifer M. O'Connor 
TO: Dinah Bear 
TO: Remote Addressee 
TO: FAX (92084684,Don Barry) 

.TO: FAX (94821041,Bob Ziobro) 
TO: Remote Addressee 
TO: Remote Addressee 
TO: FAX (92191792,Kris Clark) 
TO: FAX (96902730,Mike Gippert) 
TO: FAX (92085584,John Leshy) 
TO: FAX (95144240,Jim Kilbourne) 
TO: Remote Addressee 
TO: Thomas C. Jensen 
TO: Ruth D. Saunders 
TO: Remote Addressee 
TO: FAX (92083877,Bob Baum) 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

20-Nov-1995 08:19am 

TO: (See Below) 

FROM: Thomas C. Jensen 
Council on Environmental Quality 

SUBJECT: final version of long timber memo 

Assuming Harold Ickes approves, the text of the backgrounder memo 
on timber is completed. Jennifer has the copy for signature and 
we'll make sure copies get around, along with the shorter decision 
memo that's being coordinated out of TJ's office. 

Distribution: 

TO: Kathleen A. McGinty 
TO: Shelley N. Fidler 
TO: Dinah Bear 
TO: T J Glauthier 
TO: Alice E. Shuffield 
TO: Elena Kagan 
TO: Martha Foley 
TO: Ray Martinez 
TO: Kris Balderston 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

19-Nov-1995 05:53pm 

TO: (See Below) 

FROM: T J Glauthier 
Office of Mgmt and Budget, NRES 

SUBJECT: Decision Memo for Panetta on Timber 

Attached is a WP 5.2 file containing the revised draft 
decision memo for Leon Panetta on legislative fixes for the 
timber rider on the recissions bill. 

Harold Ickes has gone over this memo carefully, and is 
expected to discuss this with Leon Panetta tomorrow, Monday. 

Distribution: 

TO: Jennifer M. O'Connor 
TO: Elena Kagan 
TO: Thomas C. Jensen 

CC: Kathleen A. McGinty 
CC: Kathryn Higgins 
CC: Kris Balderston 
CC: Martha Foley 
CC: Barbara C. Chow 
CC: Charles E. Kieffer 
CC: Jacob J. Lew 
CC: Mark A. Weatherly 
CC: Alice E. Shuffield 



SUMMARY: Section 318/Non-Section 318 Timber Sales as of 11116/95 

Timber sold/released under Section 318 FY 90 Approps. prior to enactment of P. L. 104-19 (FS & BLM 4.1 billion board feet 

VOLUME RELEASED & AWARDED UNDER Section 2001 (k) of P.L..104-19": 

Forest Service BlM Total 
mmbf %FP sales mmbf %FP sales mmbf %FP sales 

o SECTION 318 SALES 66 100% 14 64 100% 14 130 100% 28 
(Non LSR Acres 47 3 n/a 10 13 
Additive) Key Watershed 51 11 n/a 

NMFS Fish Concern 27 6 n/a 13 19 

o NON-SECTION 318 SALES (1990-95) 59 0% 18 116 100% 28 175 66% 46 
(Non LSR Acres 0 0 n/a 8 8 
Additive) Key Watershed 0 0 n/a 9 9 

NMFS Fish Concern 50 8 n/a 5 13 

1 Total, released under P.L. 104-19 125 53% 32 180 100% 42 305 80% 741 

REMAINING SALES SUSPENDED, UNAWARDED, OR PENDING: 

o SECTION 318 SALES 269 100% 61 10 100% 2 279 100% 63 
Not subject to release under 

known to be nesting 228 55 10 2 238 57 
Enjoined/delayed by court cases 41 6 0 0 41 6 

o NON-SECTION 318 SALES 323 2% 50 31 100% 8 354 13% 58 
Pre- Oct.1990 sales - 270 n/a 35 21 4 291 39 
Not subject to release under 

known to be nesting 0 0% 0 10 4 10 4 
Enjoined/delayed by court cases 15 0% 3 0 0 15 3 
Purchaser out of business 38 4% 12 0 0 38 12 

1 Total, suspended or pending 592 81% 111 41 100% . 10 633 51% 1211 

TOTAL 2001(k) volume: 717 47% 1431 221 100% 5211 938 60% 195 



~- -

November 18, 1995 

MEMORANDUM FOR CEQ (KATIE McGINTY, DINAH BEAR, TOM JENSEN) 
T.J. GLAUTHIER 
JENNIFER O'CONNOR 

FROM: ELENA KAGAN 

SUBJECT: TIMBER PROPOSALS 

After our meeting yesterday, I had another session with DOJ 
lawyers to go over statutory language. Here's what we came up 
with: 

1. 318 sales: Our proposal would delete the language in 2001(k) 
that refers to geographic units and would provide for the release 
of "all timber sale contracts offered in Fiscal Years 1989 and 
1990 under the authority of, and in compliance with, Section 
318(b) of Public Law 101-121 (103 Stat. 745)." 

Note: The above language makes one technical change (the 
addition of FY 1989) to the language used in our memos. The 
memos should be amended accordingly. 

2. Forest Plan: Our proposal would delete the language in 
2001(d) that refers to geographic units and provide that the 
Secretary shall expeditiously prepare timber sale contracts 
"allowed under and consistent with the standards and guidelines 
specified in" the Forest Plan. Our proposal also would strike 
language in 2001(1) that prevents us from making changes to the 
Forest Plan to account for sales released under 2001(k). 

Note: The above language is the same as the language used 
in our memos. 

3. Administrative tools: Our proposal would authorize the 
Secretary of Interior or Agriculture to "replace, modify, 
suspend, or terminate" any timber sale contract released under 
2001(k) "where the Secretary in his discretion finds that such 
replacement, modification, suspension, or termination is 
authorized pursuant to originally advertised terms" or where 
proceeding with the original contract "would have an adverse 
effect on the environment or natural resources." The proposal 
would further provide for appropriate compensation not to exceed 
a cumulative total of $100,000.000. 

Note: The above proposal, aside from making minor technical 
changes, contains a different standard for triggering buy­
out authority than the one we previously have suggested. 
This change is a response to Ron Klain's concern that the 
standard we were using ("is necessary to avoid substantial 
damage to the environment") was both too stringent and too 



novel, prompting recurrent litigation. The "adverse 
effects" language comes from NEPA and many environmental 
regulations. DOJ proposed that the Secretaries' buyout 
authority should kick in whenever going forward with the 
contract "may" have an adverse effect, but I thought use of 
the word "would" was more appropriate in this context. 

4. Murre1ets: Our proposal would replace the phrase "known to 
be nesting" with the phrase "known to occupy for nesting or 
breeding purposes the sale unit." The proposal would further 
state that "The Secretary concerned shall make this determination 
of occupancy in accordance with .scientifically recognized 
principles, .such as the Pacific Seabird Group protocol." 

Note: The above language makes minor technical changes to 
the language used in our memos. The memos should be changed 
accordingly. 

5. Replacement timber: Our proposal, by replacing "shall" with 
"may," would permit, rather than require, the government to 
provide al ternati ve timber to the purchaser' when an old growth 
sale cannot be released. 

Note: The above language reflects the broader of the two 
options currently set out in our memos. The practical 
effect of this proposal would be to give the government a 
choice in any case where a sale could not be released: the 
government could provide alternative timber or subject 
itself to an almost certainly successful takings claim. If 

. we wish to make more clear that no purchaser will go 
uncompensated, we could draft language stating that the 
Secretaries "shall" provide either alternative timber or 
appropriate monetary compensation. 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

18-Nov-i995 03:22pm 

TO: Elena Kagan 
TO: T J Glauthier 

FROM: Jennifer M. O'Connor 
Office of The Chief of Staff 

SUBJECT: edits 

Attached is a codume document with Harold's edits to both the shrt 
and long documents. Please e-mail me back with the new da drafts. 
I am having trouble with my e-mail, and can't retrieve 
attachments. Please e-mail me back the new drafts as text of a 
message, ie use pet mtm instead of pet mdf. Thanks!! 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

18-Nov-1995 03:11pm 

TO: Thomas C. Jensen 

FROM: Jennifer M. O'Connor 
Office of The Chief of Staff 

SUBJECT: edits 

I'm having trouble with my e-mail. Here is a document with 
Harold's edits. Please send me back the final documents as a 
text file, i.e. use pct mtm instead of pct mdf. Thanks,. 

TO: TJ, Tom, Elena 

From: Jen 

Subject: Harold's edits to both documents. 

Below are Harold's edits to the short and long documents. Please 
e-mail me back copies of the edited docs tonight or tomorrow. 
We're working on the assumption that by the end of the day 
Sunday, there will be final drafts Harold can show to Leon first 
thing Monday. 

1. The short memo (TJ's) 

Page 1, para 3, line 7: insert II very II before IIserious ll
; insert 

after IIproblems ll II, probable jeopardy to the Forest Plan,1I 

Page 1 -- the President's quote: take out the quotation marks. 
Also, the quote says IIrescission act II , which Harold thinks is 
incorrect (it is a rescissions act) so he wants a II (sic) after 
IIrescission ll

• 

Page 2, bullet 2, line 5: after the word effects add 1I0r other 
criteria in the Forest Plan ll 

Page 2, bullet 3: after the heading (re buyout authority) insert 
a new first sentence: IIUnfortunately, due to recent court 
rulings, title to timber which we did not understand to be 
included in the act has already passed to timber companies. II 



Same para, line 6, after "unilaterally" add "require a holder to 
accept substitute timber or" 

Page 3, first full para: he's got lots of edits to the leg. 
lang. but I will spare you since I think we are rewriting it to 
be consistent with the contract language. I will read the redone 
version with his comments in mind and let you know if any are 
still relevant. 

Page 3, birds bullet: s2 para, 3rd line, add a comma after 
"including" 

Page 3, 2d bullet, 2d para: again, he marked this up, but we are 
editing it. It is clear he thinks we are going with a version of 
"b" that also adds buyout language -- so that we are making our 
obligation a discretionary authority, whether for birds or any 
other reason, and will allow buyout if replacement timber is not 
available. 

THAT'S IT FOR THE SHORT DOCUMENT -- NOW FOR THE COMMENTS ON THE 
LONG DOCUMENT: 

page 1, para 2: change " produced II to IIcaused ll 
page 1, para 3: cut lIin addition" in 2d line 
page 1, para 3, line 3: add a comma after IIWashington ll 
page 1, para 3, line 4: after Forest Plan add II (IIForest Plan") 
page 1, para 4, line 3: cut IInow"; after IIconcerning ll add 
lIinterpretations of II; put a comma after IIprovisions 
page 1, para 4, last line -- need to reword lias well as some 
disagreements we did not resolve ll so that it is clearer what we 
are talking about 
page 1, bullets -- footnote 5 is now footnote 7 
Page 1, formatting: Instead of making issues in dispute an lIall 
under lIintro and summaryll he suggests making lIissues in dispute 
and adverse effects II a major section -- section II -- and then 
leave a. issues in dispute and b. adverse effects beneath it. 

One gneeral comment -- in headings, he doesn't like to capitalize 
anything other than the first word. Please change throughout. 

Page 2: top para (which began on p1) -- in line 2, right before 
IIJudge Hogan ll add: The Court of Appeals for· the 9th Circuit 
denied the government's request for a stay of his ruling pending 
appeal. Argument before the 9th circuit on the merits of Judge 
Hogan's ruling is scheduled for (date). Meanwhile, title to old 
growth timber is being transferred to logging companies and trees 
are being cut. (Then put in a paragraph break) . 

same para, 5th line -- need an "ofll between IIquestion" 
andllwhether ll 



footnote 1: need to make the numbers consistent with TJ's chart -
- and need to include the enjoined sales, etc, so the total ends 
up the same as on TJ's chart too. Then, we need to make all the 
numbers consistent throughuot the piece. In addition, in line 2, 
instead of "we have released" use "have been released"; in line 
3, instead of "force us to release" use "force release of". In 
line 4, instead of 248 mbft more, use "an additional 248 mbft". 

Also, in this fn, he would like an estimate of the volume we 
could be forced to release if we lose on the interpretation of 
the Forest Plan provision ( current it says "untold") 

In the last sentence of this fn. change "could" to "may"; after 
"688mbft more" add "than we intended when we agreed to the 
provisions of the rescissions act"; instead of "any volume we are 
forced to release" say "any volume we may be forced to release" 

page 2 section 1 (geog 
para 1 start with "The 
para 1 first sentence: 
perhaps you should cut it 
sentence. 

scope) 
Administration's" instead of "our" 

he finds the "but" clause confusing 
and place footnote 2 at the end of this 

footnote 2 line 3, 130 sales shld be 130 million board feet; 
line 4: after "understood" add "and agreed" 

para 2: line 2, after "pure 318" sales" add "(about 130 mbft)"; 
at the end of the first sentence add "(estimated to be an 
additional 175 mbft) 

para 2, 2d sentence, after"according to Judge Hogan" add 
"previously offered". Harold has a general concern here that 
"sale" is a hard concept to deal with -- can you add a footnote 
somewhere early that defines "sale." 

foontote 3: please explain what you refer to as a "windfall" -­
this concept needs to be further developed -- that the timber 
cos. will get cash for not cutting down trees, and no one will 
get a job out of it. 

PAGE 3 
para 1: line 1-2, cut "us to" and use "release of 46 sales"; 
make this same change in the next sentence -- take out "us to" 
and say "reuqire release of". Also, check the numbers in this 
para -- Harold thinks, based on TJ's chart, that it is 345 mbft, 
not 265. 

Section2 -- known to be nesting 
para I, line 1 -- take out "is" and "and" 
line 2, take out "dispute" 



line 3, add "(ESA) after Endangered Species Act 
line 4, after "this is important because" add "under the 
rescissions act" 
line 7, after "in contrast" add "our position is" and cut "we 
take a view that is" 

footnote 5 -- cut "on this issue" in the first line. 

para 2: line 1 -- cut "if we lose this dispute" and add "If the 
court rules against the Administration" ; from this first line, 
cut "for harvest"; and in this para, fix all the numbers to be 
consistent with chart 

PAGE 4 
SECTION3 -- OVERRIDE OF FP 
para 1 -- line 4 -- cut "from forests: and replace with "of 
timber" 
also in same sentence -- he asks what "squarely" means -- is it 
in litigation or not? if not, take out the squarely. 

line 5 -- after "and" add "an adverse decision" 

SECTION B ADVERSE EFFECTS 
para 2: line 4, cut "a second" 
bottom line, cut "endangred specis act" and replace with ESA; 
after "could" add "also" 
footnote 7 , 2d para, underline "e.g."; ladt para, last sentend -
- he wants to know what "litigation was turned back " means 
was it dismissed, did enviro plaintiffs lose on the merits, etc -
- what happened here? 

PAGE 5 
first para, cut "last week" and replace with "during the week of 
November 6" 

para 2: White House and EOP are redundant -- use one or the other 
or spell out CEQ and OMB; in line 4, cut most, the and community 
and instead say "favord by most environmentalists"; lin the last 
sentence, start with "Option 3" instead of "it" 

para 4: instead of ''''deal'' we beleived we attained" use "what 
the Admiistration believes it agreed to with Congress" 
2d sentence -- use "characterization" instead of "denunciation" 
3rd sentence: cut "Some" and start with "other"; cut "however" 

PAGE 6 
para 1, line 2 : after "directive" add "of (date) "and after 
"interagency agreement" add "of (date)". 
2d sentence: instead of legislation "we recommend" use 
"recommended below"; instead of "broken" use "divided" 

in the bullets at top of page: cut all "our" or "us" and use "the 
administration's" -- also do this in the heading to section a. --



.. 

amendments to restore the administration's agreement, etc. 

SECTION 1 -- OLD GROWTH SALES --
para 1, sentence 1 -- cut "embedded in" and replace with 
"regarding" 
don't capitalize section 318 or fiscal year 
put a date on the NFRC v Glickman 

he again asks for a definition of sales in this paragraph -- so 
if you define it somewhere, that will fix this question 

footnote 8 -- cut "further" 

para 2 -- line 3 -- change "we have already released" to "have 
already been released" 
the last sentence of this para is confusing -- the practical 
effect is that pre-90 won't have to be released and that any 
other non-318 sales that are held up by injunction or that have 
birds in em or for which buyers have disappeared won't have to be 
released either -- can we make this more clear -- what is 
affected by this provision, in total? 

SECTION 2 -- FOREST PLAN: 
para 1 -- cut "while upholding" and replace with "under the 
Forest Plan, consistent with 

PAGE 7 
top para, first sentence, which began on p 6 -- cut "Congress" 
and replace with "section 2001(d) of the rescission act", before 
Forest Plan insert "criteria in the" and cut "in section 2001d of 
the rescissions act." 

at the end of the next sentence, after "Northern California," add 
"which could include up to approximatley xx mbft." 

footnote 9 -- change one half billion to an accurate figure 

SECTION B -- TOOLS 
cut "us" from the heading 
para 1 -- cut "President's" 
bottom line of para 1 -- cut "some" and cut "us" and replace with 
"the Administration" 

para 2 -- line 5 -- after unilaterally, add "require a holder to 
accept substitute timber or permit the government to" 

PAGE 8 
top para -- make the legislative language consistent with 
TJ's/Elena's changes 

SECTION 1 BIRDS 
para 3 -- cut "at present"; fix the number of sales - is it 56 or 
57 
para 4, iJ)sert a comma after "including" 



SECTION 2 -- FOR ANY REASON 
dont' capitalize "section" (shoulc do global replace for whole 
document to make "section" lowercase) 
also -- the formatting is off between section 1 and 2 -- make 
consistent 

line 5 of section 2 para 1 -- cut "could arguably" and replace 
with "may"; line 6 -- "man" should be "may" 

PAGE 9 
need to make legislative language consistent with TJ's docs and 
Elena's changes 

PHEW ... THAT'S IT. Please e-mail me back a new draft. Thanks. 

Again -- please e-mail it back as a taxt of a message Ie. 
Thanks.instead of as an attached finle 



-
----:- ---- - - - -- .. - . -~·t(~q{/~~/'1- r~~mol/ 

• • • _. • • • ••. •••• ••• u KecJ )\ 8'~ .... ~~_-I.~~Jo-_~§~ u 

. ,{)<t~T~i~ .. v-t.c-du.Jlruiid~~~ 

- - . - - "-- -

1. .QCMKf>&~ct .... 

- --- ~.,~ 

..:r>./ ;.r 
- - -" -

/"'\ j.' ~ '\ 
- (~V-_-~~-'---- - ---.- y----.- . -- ..... -.. 

~~ or d-- ~ A -- . - -- --- --- .,~- -. - -- - . -- - -- --- -- -
.. ---- -. 4,. - - - - - - - ~~ ~ v-- V' .. -. - .--- -

-y--r-i/-------------, - ------ -
,-~ ~.~ -- ----- - - - - - - -- ~~- ---- -_._-- - -- - -

-,. . -. -- - -_._---- ---- -_.- - ~. - - ---- _._-- . - - ------ --- .- -----

--~.--- -- ------ ---- - -- -- .- .~- """ 
" - - -- -- - -- - -. - - - . -- - ,-

- --- -- - - - - ~ 
~ 

J'\... 

--- --- - -- - --- ---~ -- -



-
, ---



SUMMARY: Section 318/Non-Section 318 Timber Sales as of 11116/95 

Timber sold/released under Section 318 FY 90 Approps. prior to enactment of P.L. 104-19 (FS & BLM 4.1 billion board feet 

VOLUME RELEASED & AWARDED UNDER Secifon 2001 (k) of P.L.. 104-19: 

Forest Service BLM Total 
mmbf %FP sales mmbf %FP sale~ mmbf % FP sales 

o SECTION 318 SALES 66 100% 14 64 100% 14 130 100% 28 
(Non LSR Acres 47 3 n/a 10 13 
Additive) Key Watershed 51 11 n/a 

NMFS Fish Concern 27 6 n/a 13 19 

o NON-SECTION 318 SALES (1990-95) 59 0% 18 116 100% 28 175 66% 46 
(Non LSR Acres 0 0 n/a 8 8 
Additive) Key Watershed 0 0 n/a 9 9 

NMFS Fish Concern 50 '8 n/a 5 13 

1 Total, released under P.L. 104-19 125 53% 32 180 100% 42 305 80% 741 

REMAINING SALES SUSPENDED, UNAWARDED, OR PENDING: 

o SECTION 318 SALES 269 100% 61 10 100% 2 279 100% 63 
Not subject to release under 

known to be nesting 228 55 10 2 238 57 
Enjoined/delayed by court cases 41 6 0 0 41 6 

o NON-SECTION 318 SALES 323 2% 50 31 100% 8 354 13% 58 
Pre- Oct. 1 990 sales - 270 n/a 35 21 4 291 39 
Not subject to release under 

known to be nesting 0 0% 0 10 4 10 4 
Enjoined/delayed by court cases 15 0% 3 0 0 15 3 
Purchaser out of business 38 4% 12 0 0 38 12 

1 Total, suspended or pending 592 81% 111 41 100% 10 633 51% 1211 

TOTAL 2001(k) volume: 7,17 47% 1431 221 100% 5211 938 60% 195 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

17-Nov-1995 09:33am 

TO: T J Glauthier 

FROM: Elena Kagan 
Office of the Counsel 

SUBJECT: timber memo 

You did an absolutely super job editing the short memo. Can I make a few more 
small suggestions? 
1. On p. 2, in the 2nd indented paragraph, "Section 318" should read "Section 
318(b)" 
2. On p. 2, in the last paragraph, it seems a bit disingenuous tosay we need 
the authority to "work with purchasers" when the critical element of this 
authority is the unilateral power to condemn. Can we just say in that sentence 
that the Departments "need the authority to modify or buyout problematic 
contracts etc."? 
3. On p. 3, in the first paragraph add the word "suspend" after "modify" and 
before "or terminate." Also, add the phrase "or agency regulations" after the 
phrase "original contract terms." Finally, I think it would be better to take 
out the compensation clause (" and to provide compensation ... total of 
$1,000,000") and instead to add the following sentence after the end of the 
quotation: "The amendment would further provide for appropriate compensation 
from the timber salvage fund not to exceed a cumulative total of %1,000,000." 
This is more faithful to the way the statute is actually going to look. 

Thanks. 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

17-Nov-1995 10:55am 

TO: Elena Kagan 

FROM: Thomas C. Jensen 
Council on Environmental Quality 

SUBJECT: Your confusion on numbers 

As you point out, the additive increment of timber may be greater 
than the 440mbf figure. It may include some of the pre-FY90 
volume. The problem with adding that figure to the 440, is that 
we have no idea how much of that is real trees. Remember, the 
forest service maintains that some of that volume was cut under 
differently named subsequent sales. I'm a bit hesitant to treat 
what may be only bookeeping entries as real timber volume. 

That said, I get your point and will put in some note to the 
effect that the actual volume may be even higher, depending how 
the pre-FY90 issue is finally resolved. 

My nightmare, by the way, is that Hogan interprets the act to give 
anyone who ever had any fleeting expectation of buying and 
profiting from a particular timber sale some kind of vested 
property right that we now have to satisfy through "replacement 
timber" or other compensation. If he carries his core 
interpretation forward, somehow erasing from history the fact that 
many sale purchasers knew, or reasonably should have known that 
their "sale" was subject to defeasance (in whole or part) for 
environmental or other reasons, then we've got a massive problem. 



E X E CUT I V E OFFICE o F THE PRE SID E N T 

17-Nov-1995 10:44am 

TO: Thomas C. Jensen 

FROM: Elena Kagan 
Office of the Counsel 

SUBJECT: timber memo 

This looks excellent. But a few more comments. 

1. I still don't see how the numbers add up. 175 (Hogan sales) + 265 (possible 
more Hogan sales) + 248 (murralets) = 690 (not 440). Also, where are we getting 
this 265 number? Is it real? 

2. I'd delete the first full para. on p. 2 ("These existing ... "). It doesn't 
belong in this section and you make the exact same points both earlier and 
later. 

3. I'd delete the last para of FN 5. It's too summary, too cryptic, too 
confusing. 

4. On p. 5, I'd say "much," not "most" of Option 3 represents a restoration. 

5. I found the last half of p. 6 pretty confusing. I would do the following: 
Take out the "and (1)" in the second to last sentence of the first para of this 
section. Then prior to the last sentence, insert the first sentence of the next 
paragraph. (But is it true that the industry's interpretation would include 
areas not covered by the Forest Plan? How could this be given that the industry 
is relying on a geographic descriptor???) Then start a next paragrpah, saying: 
"For a different reason, section 2001(1) also may pose a threat to the Forest 
Plan. Section 2001(1) specifically prohibits the Administration from revising 
or amending the Plan prior to December 1996 -- even to taken into account etc. 
Given the expnasive way in which 2001(k) has been interpreted and the 
unexpectedly large quantities of old-growth timber it releases, this prohibition 
puts the Forest Plan etc." 

6. In the first paragraph on administrative tools, I would delete the material 
starting "In addition" and ending "fulfill this mandate." This really belongs 
in the next section, but you don't need it there because you already say the 
same thing. 

7. I would make more clear in the last paragraph of p. 7 that the agencies 
think they just don't have the quantity of relacement timber needed. 

8. Should there be a separate section (a la the short memo) on legislative 
vehicles? 



I am sending you a copy of the e-mail I sent to TJ proposing a few changes in 
the way we describe the statutory proposal. Could you check with TJ as to 
whether he made these changes and if so, incorporate them here as well? 



E X E CUT I V E OFF ICE o F 

TO: 
TO: 
TO: 

FROM: 

SUBJECT: 

16-Nov-1995 01:05pm 

Thomas C. Jensen 
T J Glauthier 
Jennifer M. O'Connor 

Elena Kagan 
Office of the Counsel 

timber legislation 

Here are the results of our II lawyers , meeting": 

THE PRE SID E N T 

1. Section 318 sales. Our proposal would delete the language in 2001(k) that 
refers to geographic, units and would provide for the release of II all timber sale 
contracts offered in Fiscal Year[s] [1989 and 1990] under the authority of, and 
in compliance with, Section 318[] of Public Law 101-121 (103 Stat. 745)." The 
brackets await Ted Bolling's efforts to confirm (1) in which Fiscal Years pure 
318 sales were offered and (2) under which subsection of 318 they were offered. 

2. Murrelets. Our proposal will prohibit release when a threatened bird 
species is known to be occupying a unit, for nesting or breeding purposes, as 
determined by "scientifically recognized principles, including in the case of 
the marbled murrolet, the Pacific Seabird Group Protocol. II There is a technical 
issue still to be worked out in this section concerning whether occupation of a 
unit or a "stand that is the subject of the unit" is critical. Resolution of 
this issue may slightly affect the drafting of the scientifc principles 
language. It may be that we will put this language at the end of the sentence 
preceded by the words lias determined byll (as above). It' may be that we will add 
a second sentence stating that liThe Secretary shall make this determination of 
occupancy in accordance with scientifically recognized principles, including in 
the case of the marbled murrolet, the Pacific Seabird Group Protocol. II In any 
case, you get the idea. [NB: As we have discussed, this is a real change -- not 
just a correction of a misunderstanding.] 

3. Forest Plan. Our proposal will make changes in both 2001(d) and 2001(1) in 
order to protect the Forest Plan. In 2001(d), we will delete the language that 
refers to geographic units (as we are also doing in 2001(k) -- see above) and 
provide that the Secretary shall expeditiously prepare timber sale contracts 
"allowed under and consistent with the standards and guidelines specified in" 
the Forest Plan. In 2001(1), we will strike language that prevents us from 
making changes to the Forest Plan to account for other sales required to be rel­
eased. [NB: DOJ says that we fought for this amendment to 2001(1) in the 
original negotiation sessions. Of course, we did not know then how necessary it 
would be; but it is hard to present this change (as opposed to the 2001{-d) 
change) as just a correction of a misunderstanding.] 



4. Securing necessary administrative tools. Our proposal will give the 
government a sort of condemnation authority by empowering the Secretary, in 
certain circumstances, to terminate, modify, or exchange timber sale contracts. 
This authority carries with it the authority to reach a voluntary agreement with 
the holder of the contract, under which the holder accepts substitute timber or 
money. The circumstances under which such condemnation authority exists are 
two: where the Secretary, "in his discretion" finds that the action (1) is 
authroized under original contract terms or (2) is "necessary to avoid 
[substantial] damage to the environment or public resources." DOJ would prefer 
not to include the bracketed word ("substantial"), on the ground that it may 
involve us in extensive litigation; the phrase "in his discretion" (or perhaps 
"in his sole discretion") is designed to mitigate this problem. [NB: Although 
this provision is primarily intended to deal with sales we did not know we would 
have to release, it will also allow us to deal with sales we knew perfectly well 
we would have to release. Hence, it is not in toto -- though it is in large 
part -- a simple response to misunderstanding.] 

5. ." If for any reason." This is actually a misnomer for DOJ's current 
proposal. That proposal is to relieve the government of ANY obligation to 
provide alternative timber, and instead to PERMIT the government to provide 
alternative timber whenever a sale cannot be released (for bird reasons OR other 
reasons). An alternative, narrower proposal would continue to require the 
government to provide alternative timber when the sale can't be released for 
reasons relating to birds, but relieve the government of this obligation (and 
simply permit the government to provide alternative timber) when the sale can't 
be released for other reasons. We should figure out which of these proposals we 
feel more comfortable with. DOJ says that each of these categories of sales 
i.e., sales that can't be released for bird reasons and sales that can't be 
released for other reasons -- is potentially large. [NB: Once again, this 
proposal (in either of its two forms) cannot be understood as a simple 
correction of a drafting error or a response to a misunderstanding.] 

Questions or comments? 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

17-Nov-1995 07:27pm 

TO: (See Below) 

FROM: Kathleen A. McGinty 
Council on Environmental Quality 

SUBJECT: ·timber and dicks' office 

dicks' staff called today to relay the following on timber: 

1. dicks had talked to regula as well as hatfield. both are 
supportive of doing something on this issue. focus is on 318, 
though mike said that provisions relating to the forest plan, 
itself also had to be changed. 

2. regula actually sought dicks out because he was interested in 
trying to do these fixes on the interior bill. he thought the 
marbled murrelet language in that bill gave them a place to do 
this. 

3. i mentioned the needed buyout authority and our concern that 
that could not be done on interior approps due to offset problem. 
i told mike that he may want to talk to tj about that, tho i also 
told him that we were not prepared to talk to them about any 
specifics just yet. 

4. he asked that norm be briefed before the repubs so that he 
could "give us advice as to how the r's will receive our ideas". 
while i think we need to talk to dicks at least simultaneously 
with the other guys, i obviously gave no commitment on this front. 

5. two other matters regula wants to talk about: 

a. tongass: as you know, house instructed conferees 
completely to strike the tongass rider. regula, however, feels he 
needs to give stevens something to get that done. he says that 
there are 8 sales in particular that are of interest to stevens 
and asks, therefore, if envtl protections were put in, would we be 
willing to allow those to go forward. i said that first, we are 
in a very strong position here (given the house vote), and that i 
did not see why we would therefore be interested in giving 
anything. however, if regula was willing to deliver on our other 
problems with the bill, maybe we could take a look at this issue. 

b. tom tuchmann: they are prepared to get language 



,L~ .. ~ ' ..• ~ 
i 

extending his office as proposed in the rivlin letter. dicks' 
staff suggests that we add this language to any legis pkg we 
prepare to fix the rescissions bill. i think we will need to 
revisit this with him. the tuchmann language should go on the 
interior bill, period. we still don't know where the rescissions 
bill stuff should go or, indeed, if we will have the opp'y to put 
it anywhere. we should just separately get tuchmann fixed. 

good nite. 

Distribution: 

TO: T J Glauthier 
TO: Martha Foley 
TO: Barbara C. Chow 
TO: Dinah Bear 
TO: Shelley N. Fidler 
TO: Thomas C. Jensen 
TO: Jennifer M. O'Connor 
TO: Elena Kagan 
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E X E CUT I V E OFF ICE o F THE P'R E SID E N T 

16-Nov-1995 08:50am 

TO: (See Below) 

FROM: Thomas C. Jensen 
Council on Environmental Quality 

SUBJECT: Meeting notice - Tomorrow 2:00 

The EOP/Agency timber working group (or what's left of it under 
current conditions) will meet tomorrow, Friday, November 17, 1995, 
at 2:00 p.m. in the CEQ conference room (722 Jackson Place). 

The agenda will include: 

1. Recent Events Update - Chair 

2. Litigation Update - Justice 

3. Standard of judicial review for sales under Forest Plan -
Justice 

4. Status of "Stipulated" sales - USDA 

5. Dealing with New Information - Dinah Bear 

6. Other business 

Please phone or fax me or Dinah with additional items you believe 
need to be addressed. 

Thanks for your cooperation. 

Distribution: 

TO: Alice E. Shuffield 
TO: FAX (9-720-5437, Greg Frazier) 
TO: FAX (9-720-4732, Jim Lyons) 
TO: FAX (9-208-6956, Ann Shields) 
TO: FAX (9-208-4684, George Frampton) 
TO: FAX (9-208-3144, Bob Armstrong) 
TO: FAX (9-514-0557, Lois Schiffer) 
TO: FAX (9-482-6318, Doug Hall) 
TO: FAX (9-260-0500, Steve Herman) 
TO: Kathleen A. McGinty 
TO: Shelley N. Fidler 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

16-Nov-1995 05:13pm 

TO: Jack M. Quinn 

FROM: Elena Kagan 
Office of the Counsel 

SUBJECT: timber 

I think you're going to be receiving (or maybe you already have received) a call 
from Katie to request your attendance at a grand strategy meeting re timber. 
For the last couple of days, CEQ staff (Tom Jensen and Dinah Bear), Jennifer 
O'Connor, T.J. Glauthier, agency folks, and I have been working on a specific 
legislative proposal that Harold will present to Leon and the President. As I 
told you the other day, I think Katie basically agrees with this legislative 
proposal. But she has become concerned that Harold and others have not 
addressed some broad strategic questions relevant to the decision whether to 
present this proposal (or, alternatively, to present a much more dramatic 
demand) to Congress. Let me know if she calls you, and what she says. Thanks. 
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E X E CUT I V E OFF ICE o F THE 

TO: 
TO: 
TO: 
TO: 
TO: 

FROM: 

SUBJECT: 

15-Nov-1995 06:23pm 

Kathleen A. McGinty 
T J Glauthier 
Thomas C. Jensen 
Christine L. Nolin 
Ruth D. Saunders 

Dinah Bear 
Council on Environmental Quality 

Affidavits: progress 

PRE SID E N T 

All of DOJ's concerns have now been cleared up - both the prose 
and the chart are now being reworked. The FS remains convinced 
there is no reason to ask Records Mgt. for the records; that the 
explanation as to why they didn't ask is true (of which I have no 
doubt); they feel strongly it's their document and they stand by 
it. 

DOJ will fax the draft to the entire group asap, but there will be 
very little time between the fax and the time it must be filed in 
District Court. 



E X E CUT I V E OFF ICE o F THE 

TO: 
TO: 
TO: 
TO: 
TO: 

FROM: 

SUBJECT: 

15-Nov-1995 05:44pm 

Kathleen A. McGinty 
T J Glauthier 
Thomas C. Jensen 
Christine L. Nolin 
Ruth D. Saunders 

Dinah Bear 
Council on Environmental Quality 

Where are the affadavits? 

PRE SID E N T 

Re the affadavits on the pre fy-91 sales: here's the status -

1) We have to ask Judge Hogan for an extension for BLM because 
the folks who handle the records on furloughed. 

2) Forest Service - there is a draft, which should be faxed to 
you shortly. DOJ has several concerns about wording and 
presentation which they are trying to work out, but have so far 
been unsuccessful in doing so. I have just looked at the draft 
and would be inclined to defer to Justice's calIon most of the 
issues (Lois may call Frazier) . 

I do have one concern, which is that the Forest Service has not 
put in a request to the Federal Record Center for records dated 
prior to 10-1-90. Their explanation is that the records pertinent 
to the judge's order are not retained for more than 5 years. My 
concerns are that: a) the FS told Hogan in the earlier affadavit 
asking for a 2 week delay that they would ask for archived 
records; b) if there aren't any records, why not ask and get a 
reply that there aren't any records, but at least provide an 
administrative record showing that we've gone through the process; 
c) it would be really nice to know for the Admin.'s own purposes 
that we have identified the total universe. However, for some 
reason, the FS folks are extremely stubborn about this. 

Here we are again, of course, at the midnight hour. At this 
point, it seems we only have a couple of options: 1) let the 
affidavit go out the way the FS wants it to (clearly, they will 
scream about pressure from DOJ and the rest of us if we do 
anything but - recall prior inaccurate allegations) and take our 
chances - in fact, the 5 year rule sounds right and there probably 
aren't any records; 2) make them file a request today and say that 



they also need an extension because Records Mgt. is furloughed (I 
don't know if the later is true) or .. I don't know if #2 
is an option. I have a call back into DOJ and will raise this 
with them and also ask them to fax the draft affadavit to 
everyone. 

Also, there are 90 some sales on the chart they are attaching. 
Many of these sales have already been reported, and the FS won't 
separate them out to show which have and which haven't, so I can't 
say right this minute how much new board ft. this represents - but 
not as much as it will look lik~ on first glance. 



E X E CUT I V E OFF ICE o F 

TO: 

FROM: 

CC: 
CC: 

SUBJECT: 

15-Nov-1995 03:41pm 

Thomas C. Jensen 

Elena Kagan 
Office of the Counsel 

T J Glauthier 
Jennifer M. O'Connor 

timber memo 

Tom: A few more questions on the timber memo: 

THE PRE SID E N T 

1. Where does the 265 mbf figure on p. 2 come from? Is that number still 
highly uncertain? Or have we now determined what pre-90 sales are out there? 
2. On pp. 3-4, I'm not sure I get where the 440 mbf figure comes from. Why 
isn't the total 175+265+248? Also, in this paragraph, which category(ies) of 
sales come from within LSRs: the post-90 Hogan sales? the pre-90 Hogan sales? 
the murrolet sales? And finally which of these categories of sales opens the 
Forest Plan to challenge? 
3. Should we say on p. 4 that the nesting amendment is different from the 
others in the sense that we knew this issue existed and knew the statutory 
language didn't resolve it in our favor (though we thought the language left 
open our interpretation)? The other amendments are to fix issues no one knew of 
at the time. Perhaps the way to fix this is to insert here the discussion that 
now is at p.2 of the Attachment. NB: JOC's question on p. 2 of Att B is 
relevant to the way in which we characterize the "agreement to disagree" on the 
murrolet issue. ~~ 
4. On p. 5, we should talk aboutAthe amendmenents specified in the first 
bullitt (and in attachment B) are clear enough. I think they can be made to 
reflect our position more strongly and more precisely. 
5. In the second bullitt, on p. 5, I would clarify why the amendment to 2001(1) 
is needed: so that we can amend the Forest Plan to take into account, and 
respond to, the unforeseen release of certain sales (e.g., the Hogan sales). 
6. And in the third bullitt, why don't we specify the administrative tools, to 
this extent: that we are asking for condemnation authority, buy-back authority, 
and exchange authority. 
7. I think JOC's edits are great, except for the one in FN 1, which I think 
changes the meaning. Would this make it more clear: Keep the first two 
sentences the same. Then say, "Prior to the passage of the rescissions act, BLM 
and the Forest Service had been working etc. etc. Section 2001k, even under our 
interpretation, required release of these offered but not released sales on 
their original, problematic terms, without the beneficial modifications. 
Administration negotiators etc." 
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MESSAGEs Option 3 in draft. This has not been reviewed hy 
Lois, Peter, the rest of Environment Division, 
Civil Division, Forest Service and BLM -- all 
essential. I'm working the DOJ comment process. 
Please coordinate with trusted advisors elsewhere. 

RECB7vr.NG FAX NUMBBR. 456-0753 
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DRAFT 

LEOISLA TIVE PROPOSALS 

A legislative package developed under Option 3 would contain the following elements: 

a) Geographic and temporal scope: We understood the provisions of Section 2001(k) to 
require the release of sales previously offered under the provisions o'f Section 318. a rider 
attached to a 1989 appropriations bill. Those sales were defined by both specific 
geographic and temporal boundaries and were subject to environmental, requirements 
provided for in Section 318. Indeed, the common way of referring to this part of the 
timber rider in the Rescission Act had been "the 318 s8le provision". 

Judge Hogan's recent decision in NFRC v. Glickman dramatically changes that universe ,by 
requiring the release of all timber sales on Forest Service and BLM lands in the geographic 
area covered by §318, regardless of whether they were actually offered under Section 318. 
The injunction issued by Judge Hogan requires the release of all timber sales in the 
geographic area from FY 91-95, and purchasers of sales that did not proceed for' 

raJ 002 

~"" ,,' en~o~ental or other reasons prior to the passage of §31S' ,are now coming forward to '- Mlrn £Mtt "1 ~t.. 
~~(} .lr' claIm nghts to such sales. ' , 1"""-- ~ ~ , 

%~ I The proposed amendment would conform the legis\~ to our original understanding of " 
~ the geographic and temporal scope of this provision. ,f\ The practical effect of the change I . r;,~ -'1 ~ 

1\$1-' would be to prevent release of sales that had been withdrawn prior to the passage of IA..kM.'" i '1 
c." \ v '§318, as well as clarifying that certain sales currently in dispute dp not fall within the ~ a..{ t:i/J I ri'.1 ~ parameters of this legislation unless they were truly n§318 sales." 

?)Jo:\.;t) 
~ The proposed amendment would amend Section 2001(k)(1) to clarify that the sales subject 

to release are those "subject to and consistent with" Section 318 of Public Law 101-121. 

b) "Known to be nesting": The only exception to the release of sales mandated 'in Section 
2001 (k) is for sale units in which threatened or endangered bird species are "known to be 
nesting". There are a few northern spotted owl nests in sale areas, but the controversy 
regarding this issue revolves around a number of sales that containing marbled murrelet 
breeding habitat. Marbled murrelets are a seabird which breed in coastal forests and have 
extremely elusive nesting habits. Several Administrative initiatives, including the Forest 
Plan and proposals to provide relief to private landowners under the Endangered Species 
Act could be at risk if these sales are released. 

While there was clearly disagreement between Congress and the Administration about the 
definition of "known to be nesting" during the legislative debate. no statutory defmition was 
ultimately adopted. Industry plaintiffs are suing the land management agencies at present 
to force the release of sales unless certain physical evidence, such as eggshell fragments, 
are identified. On the other hand. the land management agencies are relying on the best 
scientific protocol for determining where muiTelets are "known to be nesting". Our 
proposed amendment to Section 2001(k)(2) would explictedly authorize the agencies to rely 
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on the current and best science as developed in the Pacific Seabird Protocol. 

c) Protecting the President's Forest Plan: Contrary to our understanding of Congress' 
intent, the current language of the timber provi~ions ~eing interpretedl.by industry <:to 0 
attorneys as completely overriding the standards and guidel~nes requi~for timber sales 
offered under the President's Forest Plan. Specifically, industry attorneys are arguing that 
Section 2001(d) references timber sales in the geographic area covered by the Forest Plan, r 
but that Congress specifically overrode the Forest Plan in adopting the Rescission Rider. 
Further, Section 2001(1) specifically prohibits the Administration from revising or amending 
the Plan to take into the account changes in the environmental baseline caused by green 
timber sales under Section 200 I (k). In other words, it requires the land management 
agencies to assume trees that have been cut are still standing. This prohibition puts the 
Forest Plan at serious risk of being overturned by the courts. 

Our proposed amendment would modify Section 200 1 (d) to clarify that the provisions of 
this section apply only to timber sales that conform with the requirements of the President's 
Forest Plan. The amendment would also delete the prohibition in Section 2001(1) that 
constrains needed modification to the Plan. ...-:1 4) 1 ~~ / . 

\ JIo'/t-f.v-.;JitJr r ."~~~ ..• 
d) Securing Necessary Administrative Tools: \:~der-ourproposed amendments, the basic 
requirement to release certain timber sales would remain. owever, currently, the only 
alternative to releasing sales falling under Se" . ~ under the original terms of the 
contract is to offer replacement timber equal volume, kind an value subject to the terms 
of the replacement original contra. . e Forest Service in particular believe::s:...;;it:...:i:::.s_=~ 

IaJ 003 

It 

extremely constrained in the am~unt of alternative timber it has available, [we have 
developed several administrative tools which, if authorized, would give tHe agencies 
flexibility in modifying or terminating' sales" exchanging other kinds of timber 
co~figurations for harvest rights under Section 2001(k) or buying back vested harvest ~ f 
rights. We would also like to eliminate the need to provide either replacement timber or YJ ~~ ~ 
compensation if an originally configured sale cannot proceed because of physical ~~),; . If 
impossibility or "other reasons" currently 'suggested by language in Section 2001 (k)(3). • 1--. cr. ./ 

Our proposed amendment would authorize the Secretaries. to suspend, terminate or modify ~~"\ 
timber contracts where the Secretary finds that such termination or modification is ()- (~ --
necessary pursuant to the original contract terJl)L(Forest Service contracts already carry 
modification and termination languag for environmental issues) or to otherwise avoid 

~ damage to the environment or public resources. Cl~'ms by a contractor ·against the 
( government would be subject to the o~tract Dispute Act. The "for any reasons" language . ( \ in Section 2001(k)(3) would be delet d. II ~ 

. ~,,' ~.~~) f\ 
, ~~ ~ \ C\~ \' / J\;u s \ rsJ"\-

tr-J ~ ~V'" (/"'" 0 65 
\? ~ ,,,. ~... t~-

."fv 
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Section . Amendments to Section 2001 of the Rescissions 
Act of ~995, public Law 104-19. 

(a) Finding. -- The Congress hereby finds and declares that 
it is in the national interest to (i) clarify the intent of 
Congress with regard to certain provisions of Section 2001 of the 

,Rescissions Act, (il) protect ,the Administration's discretion to 
implement the Record of Decision for Amendments to Forest Service 
and Bureau of Land Management Planning Documents Within the Range 
of the Northern Spotted Owl, (iii) provide the Secretaries 
cO,neemed with authority necessary to purchase, modify or 
exchange certain timber contracts in order to assure that 
valuable public re'sources in Oregon and Washington are protected 
and wisely managed and to prevent environmental injury to forest 
resources, chinook salmon and other wildlife, and rivers and 
streams, and jeopardy to the livelihoods of those who depend on 
commercial and sport fisheries and other natural resources. 

(b) Award a~d Release of, Timber ,Sale Contracts Subject co 
Section 318 of Public Law 101-121 -- Subsection 2001(k) is 
amended --

(1) in paragraph (1) by striking Ilor awarded before 
that date in any unit of the National Forest System or distriot 
of the ,Bureau of Land Management subject to" and inserting 
"subject to and consistent with"; , 

(2) in paragraph (2) by striking IIbs nesting within" ~ 
'and insert~ng "occupy: for nesting or breeding purpose~ the stand I 
that conta1ns"; ,,- \ 

(3) 1-.n paragraph (3) by striking "for any reason 'a 
sale cannot be released and completed under the terms of this 
subsection within 45 days after the date of the ,enactment of this 
Act, the Secretary concerned shall" and inserting Ita sale- cannot 
be released and completed at any-time under paragraph (2) of this 
Bubsection, the Secretary concerned mayll; , 

(4) by adding at the end thereof the following new 
paragraph: 

(4) Suspension, Termination or Modification 
(A) Notwithstanding the National Forest 

Management Act of 1976 (16 U.S.C. 472a et seq.) and any 
other provision of law applicable to the suspension, 
termination or modification of timber sale contracts, 
the secretary concerned is hereby authorized to 
suspend, terminate or modify any 'timber sale contract 
where the Secretary concerned in his discretion finds' 

l 

that such suspension, termination or modification is 
necessary to avoid damage to the ~nvironment or natural 

~~ "resources or pursuant to original contract terms. Any, 
suspension, Fermination or modification shall be 
effective immediately upon issuance of the Secretary's 
finding. -' 

(B) All claims by a contractor against the 
government relating to a contract suspended, terminated 
or modified pursuant to subparagraph (A) shall be 
subject to the Contract Disputes Act. 
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(C)' The Secretary concerned is hereby authorized 
to settle any claim by a contractor against the 

.government relating to a contract suspended, terminated 
or modified pursuant to subparagraph (A) by payment of 
money or exchange of timber sale contracts. 

(c) Timber sales on Lands Subje9t to Option 9 -- Subsection 
200l(d) is amended by striking "described inll and inserting 
"subject to", . 

(d) Effect on Plans, policies and Activities _. Subsection 
200l. (l) is amellded by striking "or permit" and II, except that 
such administrative action with respect to salvage timber sales 
is permitted to the extent necessary, and the sole disoretion 'of 
the Secretary concerned, to meet the salvag~ timber sale goal 
specified in SUbsection (b) (l) of this section or to reflect the 
effects of the salvage program", 
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To: Distribution List 
From: Dinah Bear 

CEQ 
(202) 395-7421 

Date: November 13, 1995 

CEQ 

Re: Conference Call on Tuesday, November 14, 1995 at 10 a.m. 

Please be advised that a conference call is scheduled for tomorrow, November 14, 1995 at 
10 a.m. In order to participate in the call, please dial (202) 456-6755. The access code is 
1577. The agenda is as follows: 

1. Standard of judiCial review for salvage timber sales (Kentucky Heartwood 
case). 

2. Standard of judicial review for option 9 timber sales under the Rescissions 
Act. 

3. Status of other litigation. 

4. Other business. 

Thank: you. 

Distribution List: 

Lois Schiffer 
Don Barry 
Ellen Athas 
Peter Coppelman 
Elena Kagan 
Kris Clark 

514-0557 
208-4684 
272-6815 
514-0557 
456-1647 
208-4444 

--

!41 00 1 
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THE WHITE HOUSE 

WASHINGTON 

November 13, 1995 

MEMORANDUM FOR MARTHA FOLEY 

FROM: ELENA KAGAN 

RE: SCOPE OF SECTION 2001(D) 

The attached is from DOJ's brief in Judge Hogan's court 
on the scope of 2001(k). As you'll see, in the course of 
making its argument on 2001(k), DOJ goes some way toward 
arguing the timber industry's probable position on the scope 
of 2001(d)-- i.e., that the reference to the Forest Plan is 
just a "geographic descriptor." I discovered this when I saw 
similar language in a draft brief on the 2001(k) issue to be 
submitted this week to the Ninth Circuit; when I called DOJ to 
insist that the language be deleted (which DOJ agreed to do), 
the author of the brief informed me that the same argument had 
appeared in the brief filed in Judge Hogan's court. We should 
not be surprised if the timber industry quotes this back to us 
in some future litigation on the meaning of 2001(d). 
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MEMOMNDUM 

TO: KATIE McGINTY 
T. J. GLAutHIER 
MARTHA FOLEY 
JENNIFER O'CONNOR 

-+07A l-BARBARA CHOW 7~~~$ ELENA KAGAN 
.....p .. --

FR: TOM JENSEN It"') 

RE: AITACHEDTIMBERLEGISl..\ ll()~ OPTIONS 

DT: NOVEMBER 11. 1995 

. Please Ieview the following documents prt ... p:,rcd nfter Friday's meetmg of the timber working 
group. 

First. you wiJlfind a one-page summat) tahk oflhe six: legislative options we discussed. 

Sec.ond. you will find a two-page table :-;/111\\ in,¥- the same si." legislative options. descn"bed m more 
detail. 

Third. you will find a textual description \)rlh~ ~i\: options. 
[coil 

I invite your comments. You may reach flll! at home a~ P6/(b)(6) ~ or at the office on Monday 
at 395-7415. 
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Summarv of Legislative Options (November 12, 1995) 

Major Features Strengths Weaknesses 

Repeal entire timber rider ~ Strongest, most won ble message • Appears to be a flip-flop 
Secure buy back, exchange and to mvironmentalists • Extremely unlikely to gain 
modification authorities • Useful if congressional :fix unlikely congressional support 

Repeal all green timber and. Forest • StIOng message to • Conflicts with agreement with 

Plan provisions environmentalists congress on some 318 sales 
Secure buy back, exchmge and .. Prevents release of pro blematic • Could appear to be a fIip-fle>p 
modification authorities sales and intetpretation that Forest • Difficult to gain congressional 

Plan overridden SIlpport 

Amend pJovisions applicable to listed ~ Favorable message to • Difficult to gain congressional 
birds and non-318 sales to match. our environmentalists support 
interpretations ~ Prevents release of pro b1ematic • Nanower "£ix" than may be desired 
Repeal Forest Plan pr()visions sales and interpretation that Forest by environmentalists 
Secure buy back, exchange and Plan overridden 
modification authorities Ii" STAFF RECOMMEl\l»ATION 

Amend provisions applicable to listed .. Prevents release of some • Appears tepid to environmentalists 
birds to match our interpretation problematic sales mdinterpretation • Difficult to gain congressional 
Repeal Forest Plan provisions that Forest Plan overridden support 
Secure buy back, exchange and 
modification authorities 

Repeal Forest Plan provisions .. PIevents judicial interpretation that • Environmentalists W()uld condemn 
Secure buy back, exchange and Forest Plan was overridden as inadequate 
modification authorities • Difficult to gain congressional 

.j. \-\(1\1\- Zs1 ~ -:: support 

Secure buy back. exchange and .. Possible to win congtessional • Environmentalists would condeom 
modification au.thorities support as inadequate . 
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Summary ofLeJ;islative ~tlons (Nov. 10, 1995) 

Major Features Strengths 

~eal entire timber rider (salvage, 318, and ~ Sends stTongest,most favorable message to 
Forest Plan provisions [2001]) environmentalists 
~ure discretionary authority to: ~ Restores legal status que ante 

• buy-back. vested harvest rights under ~ F oresta11s sa1.v.related controversies 
200l(k) around countty and eastside litigati<l.ll 

• exchange timber for harvest rights ~ Consistent with POTUS environment 
under 2001(k) mess;age 

• tenninaJe or modify (with ~ Most protective of state and private timber 
compensation) timber harvest rights land interests 
under 2001(k) ~ Useful if congressional fix unlikely 

Repeal an green timber sale prov.isions ~ Strong. favorable message to 
[2001{k)1 environmentalists 
Repeal provisions appli~ble to Forest Plan to ~ Prevents release of additional problematic 
e&:ninate override intecpretation [200 1 (d)&(1)1 sales (nesting & non-318) 
Secure discretionary authority to: ~ Prevents judioial interpretati.on !hat Forest 
.. buy-back vested harvest rights under Plan was overridden 

2001(k) ~ ?rovides authorities to address released, 
• exchange timber for harvest rights llDha1vestecl problem sales 

under 2oo1(k) ~ Consistent with porus enviro.nment 

• terminate or modify (with message 
compensation) timber harvest rights ~ Protective of privateistaie timber land 
under - interests 

~ Reduces risk of eastside litigation 

Amend provisions applicable to Iisted birds ~ Sends lugely favorable message to 
md n.on-3181Hogan sales to match our environmentalists 
~tations of "occupancy." and ~ Prevents release of additional problematic 
IemporaJIgeograpbic soope sales (oo:.upancy and pre-FY90) 
Repeal provisions appli~ble to Forest Plan to ~ Prevents judicW interpretation that Forest 
eliminate override interpretation [2001(d)&{1}1 Plan was overridden 
Secure discretionary authority to: ~ Provides authorities to address released, 
• buy-hack vested harvest rights under unharvested problem sales 

2001(1<) ~ Reduces risk of easlside litigation 

• exchange timber for harvest rights ~ Pro1ective of private/state timber land 
under 20(}] (k) interests 

• terminate or modify" (with ~ Most consistent with. Administration view 
compensation) timber harvest rights of agreement with congress 
1mder 200l(k) lOr STAFF RECOMMENDATION 

Weaknesses 

• Con±liets with agreement with congress: on 
salvage and some 318 sales 

• Appears to be a fiip..flop 

• Extremely unlikely to gain congressional 
support 

• Costly -
-. 

• Conflicts with agreement with congress on 
some 318 sales 

• Cculd appear to be a flip-flop 

• Difficult to gain congJ"eSSional support 

• D<les not eliminate all risk of new adverse 
interpIetations 

• ~y 

• Difficult to gain congressional support 

• N mower ''fix'' than may De desired by 
environmentalists 

• D<les not eliminate all risk of unforeseeD 
adverse interpretations 

• Could appear to be a flip-fl.op regarding 
lis1ed birds 

• Costly 
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SlImmary of LemsJative Options (Nov. 10, 1995) 

Major Features Strengths 

• Amend provisions appli~ble to listed birds to ~ Prevents release of rome additional 
match our interpretation problematic sales 

• Rqleal provisions applicable to Forest PIan to • Prevents judicial interpretation that Forest 
eliminate override interpretation [2001(d)&{l)] Plan was overridden 

• Secure discretionary authority to: • Provides auth.oritiesto address released, 

• buy·bad{ vested harvest rights under unhnverted problem sales 
200L(k) 

• exohange timber for harvest rigl:rts 
under 2()Ol{k) 

• terminate 01 modify (with 
compensation) timber hatvest rights 
under 2()Ol(k) 

• Mpea1 provisions applicable to Forest Plan to • Prevents judioial in1erpletation that Forest 
e1i.mi:nate override interpretation [2001 ((()&(l) 1 Plan was overridden 

• Secure discretionary autltority to: • Provides authorities to address released, 
• buy-b~k vested harvest rights under llIllwvested problem sales 

2001(k) 
• excl1ange timber for harvest righ1s 

under 2001(k) 

• tec.minate or modify (with 
compensation) timber harvest rights 
under 2001(k) 

• Secure discrrn.onary autl10rity to: • Possible to win congressional support 
• buy-back vested harvest rights under • Provides authorities to address released. 

2001(1;) unharvested problem sales 

• exchange timber for harvest rights 
under 2001(1<) 

• terminate or modify (with 
compensation) timber harvest rights 
Wider 2001(k) 

TIMBPxro November 12, 1995 

Weaknesses 

• Does not resolve problems with pre-FY90 
Hogan sales 

• Appears tepid to environmentalists 

• Little or no help reducing risk of eastside 
litigation or protecting privatelstate timber 
-land interests 

• Difficult to gain ccngressional support 

• C~y 

- l-

• Dces not resolve probletru with~ 
listed bird sales 

• Environmentalists would condemn as 
inadequate 

• Little or no help reducing risk of eastside 
litigation or unforeseen adverse 
interpretations 

• D:ifficult to gain congressional support 

• Costly 

• Environmentalists would oon.deam as 
imdequate 

• Speculative protection for Forest Plan, 
private/state timber land interests 

• Little or no help reducing risk of ~stside 
litigaticmlunforeseen adverse 
interpreta1ions 

• Does not eliminate controversy over non-
318 and listed bird sales 

• CcstJy 
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Option l. 

• 
• 
• 
• 

SUMMARY OF LEG[SLATIVE OPTIONS 
roNith staff recommendation ~ November 12, 1995) 

Repeal entire timber rider (salvage, 31S. and Forest Plan provisions [2001]) 
Secure discretiOIJal)' authority to buy~back vested harvest rights under 2001(k) 
Secure discretiomuy authority to exchange timber for lruvest rights wer 2001 (k) 
Secure discretionary authority to terminate/modify (with compensation) timber harvest rights under 2001(k) 

Pro: SendJ strongest, mostfavorahle message to e1I.vironmentatists 
Restores legal status qrw antt 
Forestalls salvage-related c01IJroversus orOWld country ond eastsUk litigation 
C01ISistenJ with porus broad message on environment 
Most protectivt of sUlte rmt1 privaJe timber land tRterests 
Useful if amgressianal fix unlikely 

Con: Conjlicis with rlgrtement with ccmgress Oil salvage and some 318 sales 
Appears t() be a flip-j1op 
Extremely unlikely to gam co1tgressionai support 
Costly 

Qlltion 2. 

• 
• 
• 
• 
• 

Repeal all green timbeI sale provisions [2001(t)] 
RepeaJ provisiGns applicable to Forest Plan to eJ.iminate ovenide interpretation [2001(d)&.{l}] 
Secure discretionary authority t£l b1lY -back. vested harvest rights under 200 1 (k) 
Serure discretionary authority to excfumge timber for harvest rigbts under 2001(1<) 
Secure discretionary authority to terminatelmOOi1Y (with compensation) timber harvest rights Il1lder 2OO1(k) 

Pro: Sends strong, favoralJle message to e1lviro1lme7ttali.rts 
Prevents release Df additional problemlJ!ic sales (nesting & non-J18) 
Prevents judicial interpretation tMt Forest Pian MlS overridden 
Provides IlUthorities to arJdress rtleosed, Ull.harvtslel1 problun sales 
Consistent wilh POrus broai mtSsage on t7lvirOlUTltlU 
Protective ojprivate!;tate tfniJer lam1 i1l1trests 
Reduces risk oj eastside litigation 

Con: Conflicts with agreement wiJJt COTtgress on some J18 sales 
CouM appear to De a flip-flop . 
lJifjiallt to gain. congressiono.lsupporr 
Does not eliminaJe all risk oj new adverse inJerpretatioro 
Cosltj 
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Option 3. (Staff Recommended Option) 

• 
• 
• 
• 
• 

Amen1 provisions appliQlble to listed birds and non-318!Hogan sales to match our inteIpretations of "occupancy," and tempOlallgeographic scope 
Repeal provisiollS applicable to Forest Plan to eUminate ()veIride interpretation [2001(d)&(I)] 
Secure discretionary authority to buy-back vested harvest rights under 2001(k) 
Secure discretionary authority to exchange timber for barvest rights UDder 2001(k) 
Secure discretionary autlIDrity to modify/terminate (with compensation) timber banrest rights under 200 1 (k) 

Pro: Sends llugelY!(Norohie message to environmentalists 
Preve!I1S release of adtfitianal prob/errwtic sale.r (occupancy am pre-FY90) 
PrevenJs judicial interpretation thot Forest Plim was overriden 
Provide.s aUihorities to atliiTess released, ll!Ilu:uvestea problem sales 
RedJ.ices risk of easmde litigation 
Protective uf privaUlstaJe timber laru1 interests 
Most ccmsiJtent with Atlministralion view fl.f agreement with con.gress 

Coo: J>ijficult to gain cmzgressionai support 
Narrqwer Ji;x" tIum mtlj bt desired by environmelltali;ts 
Does not eJimiJuIte iJll risk fJ/ ur.foreseell advene iIlterprettJlifJllS 
Could appec.r UI be a flip-flop regarding listed l1irds 
Costty 

Qption4. 

• 
• 
• 
• 
• 

Aale:Dd provisions applicable to listed birds to match our interpretation 
~ provisiom applicable to Forest Plan to eliminate override iDlerpretation [200 1 (d)&{1)] 
Secure discretionaxy authority to buy-back vested harvest rights under 2001(k) 
Secure discretionary authority to exchange timber for harvest rigbts UDder 2001(k) 
Secme discretionary authority to terminate/modify (with compensation) timber .harvest rigb1s under 2001(k) 

Pro: Prevenu release of some addi.tional problematic sales 
Prevents judicial inJerpretaliJJn tluU Forest PluA was overridden 
Provides fJlithoritieJ to address released., unharvested problem sales 

CoD: Does net resolve problems withpre-FY90 Hogan. sales 
Appears tepid to envirUlUne1ltafisl$ 
little or no help reduciJ!.g risk of eastside litigati(Jfl.or protecti1tg private/S1f1te timher land iltterests 
Difficult to gain cangressiOltlll mpport 
Cosily 
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• 
• 
• 
• 

Repeal prcwi&ioru applicable to Forest Plan 10 eliminate override interpretation [200 1 (d)&(l)I 
Secure discretionary authority to buy-back vested balvest rights under 200I(k) 
SecuIe d.iclcretianary authority to exchange timber f(Jr harvest rights under 200 I (k) 
Secwe discretionary authority f{J terIJlin21e/modify (witlJ compensation) timber harvest rigbts under 200 I (k) 

Pro: Prr.vents jutlicilll interpretation t1uu Forest Pltm MiS lNerrifilkn 
Provi.deo aJJJ1uJrities to address reltasea, unlIiJryeS1ed problem sales 

Con: Does not resolve p,obltms with non-31B ollisted hirdsaks 
EnvirofllT/el/falists would wndemn as if!adequate 
Little or no help reDucing riJk qJ eastside litigation or rmf()res~en adverse tnJerprttations 
Difficult to gail! C01I-gressi.ona1 support 
Costly 

Qption6. 

• Secure discretionary authority to buy -back vested barvest rights 
• Secure discretionary authority to excllange timber halvest rigbts 
• Secure discretionary authority to tenninatelmOOit)r (with compensation) timber harvest rigltts under 2001(1) _ 

Pro: 

Con: 

Possiblt. to win congressio1!al. support 
P;()t.!ides autlwritle; to address released, lJllharvested problem sales 

Envir0111TleJ1talists would cmuJemn. as inadtqrmte 
Speculative prcuction for forest Plan, privatelslaJe timber larui interats 
little or no help reJuciJtg risk qJ etJStSide IitigotioniUltjorueen adverse iTUerpretatiom 
Does not elimiJiate COnJroversy over ntm-31B and liste4lJird sales 
Comy 
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IN THE UNITED STATES DISTRICT COURT FOR 
THE WESTERN DISTRICT OF WASHINGTON 

AT SEATTLE 

3 SEATTLE AUDUBON SOCIETY, ) No. C,S 9 -16 Owo 
et al., ) 

4 1 
Plaintiffs, ) 

5 ) 
v. ) Seattle, Washington 

6 ) November 1, 19~ 
JOHN L. EVANS, at al., ) 10:30 a.m. 

7 ) 
Defendants. ) 

8 ) 
and ) 

9 ) 
WASHrNGTON CONTRACT LOGGERS ) 

10 ASSOCIATION, et al., ) 
) 

11 Defendant-Intervenors.) 

12 

13 

TRANSCRIPT OF PROCEEDINGS 
BEFORE THE HONORABLE WILLIAM L. DWYER 

UNITED STATES DISTRICT JUDGE 

14 APPEARANCES: 

15 

16 

17 

18 

19 

20 

21 

For the Seattle Audubon 
Society, et al.: 

For the Defendant 
(By tel.ephone): 

FQr the Defendant-
22 Xntervenors-CLA 

23 

24 

25 

Mr. Todd D. True 
MS. Patti Goldman 
Sierra Club Legal Defense Fund 
705 Second Avenue 
203 Hoge Building 
Seattle, Washington 98104-1711 

Mr. Wells Burgees 
U.S. Department of Justiae 
P.o. Box 663 
Washington, D.C. 20044-0653 

Hr. Mark C. Rutziok 
Attorney at Law 
500 Pioneer Tower 
888 S.W. pifth Avenue 
Portland, Oregon 97204-2089 

stephen W. Broscheid, Official Court Repor~er, (206)553-1899 
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Questions are raised about the co~erage of the statute. ~ 

In our view, what the court should. do is stay th~CA-L,......l.<, 

ru1.ing on this motion and continue the injunction in effect 

unti~ the Ninth Circuit rules on the government's appeal from 

Judge Hogan's order. That would also permit the environmental 

plaintiffs to either file a consolidated aotion, as the oourt 

suggests, or to pursue their appeal from denial of intervention. 

Again, that would seam to us to be the prudent course of action 

to take. 

THE COURT: All right. Thank you. Mr. Rutziok. 

anything further? 

HR. RUTZICK: Yes, pleape. On the question of 

har.monizing section K with section D. Section D does not direcc 

the impl~eneation of Option 9. Section D directs the expedited 

preparation of, timber sales, quote. on federal lands desoribed 

in, and then it continues to name the record of decision. 

Congress was extremely careful and precise in not 

directing or endorsing Option 9. What they have done in section 

D is to allow timber sales to go forward in the Option 9 region, 

notwithstanding any other law. But there is no direction that 

sales must comply with Option 9. 

THE COURT: What does the phrase "sales described in 

Option' 9 If mean, do you think? 

MR. RUTZICR: ~/m SOrry, if I said that, ~ mdsspoke. 

~et me read the part of the sentence that we are talk~ng about, 

stephen W. Broscheid, Offioial Court Reporter, (206)553-1899 
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"Notwithstanding any other J.aw, the secretary concerned shall 

expeditiously prepare, offer and award timber sale contracts on 

federal 1and~ described in the record of decision, April 13, 

1994. 11 And rat.her than directing sales be prepared under or 

consistent with or according to Option 9, it. s~ply direa~a the 

sales to go forward in the region. 

THE COURTs So how would one define the sales that 

section is talking about? 

MR. RUTZ~CKs Sales in the national forests and BLM 

districts that are subject to Option 9, which is 19 nat.ional 

forests, ~ believe, and six BLM districts, it's another 

geographic area definition as in seat.ion k. So there is no 

disha:r:mony. 

There isn't a -- I want to say there is not a 

prohibi~ion thae the government aan't follow Option 9 to the 

extent ehe law allows it. Bue there is no direetion at all. In 

fact, in the legislative history there is Bome considerab1e 

discussion that Congress was not endorsing Option 9. 

The issue of interpreting section D is also in front of 

Judge Hegan in a different case oalled Oregon Natural Resources 

Council v. Thomas, a case filed by the Sierra C1ub Legal Defense 

Fund, cha11enging timber sales in the Umpqua Nationa1 Forest. 

There is a summary judgment bearing in that case scheduled for 

November 21st in front of Judge Hogan. 

Judge Hogan, for whatever reason, has got'ten all the 

Stephen W. Brosaheid, Offiaial Court Reporter, (206)553-1S99 
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section 2001 cases, and this is a D case, and he has gotten all 

the K cases. But this issue is already in front of him on the 

precise question of whether sales have to be consistent with 

Option 9. 

Our reading of the statute is that sales do not have to 

be eonsisten~ with Option 9. I represent some inte.venors in 

that case and we have taken that position once again that the 

government has not taken that position, they have said something 

that Mr. Burgess would have to explain, although Mr. Burgess 

isn't handling that case. 

TEE COURT 1 The sales have to be consistent with Option 

9 under this court's December order, do they not? 

KR.. R't1'1'ZICX. Well, that may have been true before July 

27th, 1995. But on the date of enactment of section 2001(k), 

the Rescissions Act, the notwithstanding any other ~aw provision 

in subsection D, supersedes the preexisting laws and_Option 9. 

---------------------= Let: me say t:.ha-t.-t:h-i-s-rs -our "v:l..ew . The administration 

has said we are going to follow Option 9 anyway, and that seems 

to be what they are doing. 

THE COURT: Xf they did not follow the p1an that was 

approved, what stanaards would taey usa? 

MR. RUTZ~CK: Our judgment is that Congress did not 

prescribe them the standards. 

TaE COURT: So they could just order saleB anywhere 

they wanted to, the Naei6aal Fores~ Management Act - I 
Stephen w. Broacheid. Off~eial Cotirt Reporter, -(206}553-1899 



11/03/95 17:05 ft202 514 0557 
-' 3/95 12: 04 1t 

OAAG F.NRO 

...... FRONT OFFICE 
IaI 006/006 

141 041/042 

, ..... ,' 

40 
1 notwithstanding? 

2 MR. RUTZICK: That's our interpretation of what 

3 Congress has done hera. They directed sales to be prepared 

4 exped1tiously, notwithstanding any other law. 

5 THE COURTz And in the process, all environmental laws 

6 and all wildli.fe pr.otection laws could be ignored? 

7 

8 

9 

MR. ROTZICK: Yes. 

'1'HB COURT: Would it Ilot take a more expl.icit statement 

by Congress ~o do tha~? 

MR. RUTZICI(: I don' t think you can ge,t mora explioit: 

than notwithstand~g'any other law. --'-­'---
THE COURT I All right. Thank you. r will get an order 

out to you before your November 7 hearing before Judge Hogan. 

If there is any more briefing needed on WCLA's motion to 

transfer or stay, I will Bet a schedule !or that. :But at the 

moment 1: do not expect any additional briefing will be needed.. 

I hope and expect to get an order out to you this week. 

18 I hope ~hat will be of maximum help to all of you. Lt has been 

19 a pleasure to work with all of you again. Mr. Burgess, can you 

20 hear? 

21 MR. BURGESS: Yes, ~ can, Your Honor. 

22 'I'HE COURT: All right. We are about to adj OUrD.. Court 

23 will be .in recess. 

24 (11:30 a.m., end of prooeedingB) 

25 

Stephen W. Brosche1d, Offi~ial Court Repor~er, (206)553-1999 
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DRAFT -- DRAFT --DRAFT (Nov. 9th; 4:40 p.m.) 
SUMMARY OF LEGISLATIVE OPTIONS 

Option 1. 

• Repeal entire timber rider (salvage, 318, and Forest Plan provisions [2001]) 
• Secure discretionary authority to buy-back vested harvest rights 
• Secure discretionary authority to exchange timber harvest rights 
• Secure discretionary authority to condemn (and compensate) timber harvest rights 

Pro: Sends strongest, most favorable message to environmentalists 
Restores legal status quo ante 
Useful if we detennine there is little or no likelihood of congressional support 

for any kind of fix 

Con: Conflicts with agreement with congress on salvage and 318 sales 
Appears to be a flip-flop 
Extremely unlikely to gain congressional support 
Costly 

Option 2. 

• 
• 

• 
• 
• 

Repeal all green timber sale provisions [2001(k)] 
Repeal provisions applicable to Forest Plan to eliminate override interpretation 
[2001 (d)&(l)] 
Secure discretionary authority to buy-back vested harvest rights 
Secure discretionary authority to exchange timber harvest rights 
Secure discretionary authority to condemn. (and compensate) timber harvest rights 

Pro: Sends strong, favorable message to environmentalists 
Prevents release of additional problematic sales (nesting & non-3IB) 
Prevents judicial interpretation that Forest Plan was overriden 
Provides authorities to address released, unharvested problem sales 

Con: Conflicts with agreement with congress on 3IB sales 
Could appear to be a flip-flop 
Difficult to gain congressional support 
Costly 

Option 3. 

VlcT" ~'\la.tl.) 

~y fh..' "'1 d H.. 

• Amend provisions applicable to listed birds and non-318/Hogan sales to match our 
. . l <L mterpretatIons . ~ -'LS\'~ ~ "",I.,{ CA.- e-\" 1'1 t'-? hi lVf - I ~ I <:> ~ 
Repeal provisions applicable to Forest Plan to eliminite override interpretation • 

• Secure discretionary authority to buy-back vested harvest rights 



\r 

• Secure discretionary authority to exchange timber harvest rights 
• Secure discretionary authority to condemn (and compensate) timber harvest rights 

Pro: Sends strong, favorable message to environmentalists 
Prevents release of additional problematic sales 
Prevents judicial interpretation that Forest Plan was overriden 
Provides authorities to address released, unharvested problem sales 
Most consistent with agreement with congress 

Con: Difficult to gain congressional support 

Costly "'-
lAO, tv' 1Mv..~ '/1M, IV> '" ~ 

Could appear to be a flip-flop regarding listed birds 

Option 4. dtu ~ 

• 
• 
• 
• 

Amend provisions applicable to listed birds to match our interpretation 
Secure discretionary authority to buy-back vested harvest rights 
Secure discretionary authority to exchange timber harvest rights 

J 

Secure discretionary authority to condemn (and compensate) timber harvest rights 

Pro: Sends favorable message to environmentalists 
Prevents release of additional problematic sales 
Provides authorities to address released, unharvested problem sales 

Con: Does not resolve problems with non-318 sales 
Appears tepid to environmentalists 
Speculative protection for Forest Plan 
Difficult to gain congressional support 
Costly 

Option 5. 

• 
• 

Secure discretionary authority to buy-back vested harvest rights 
Secure discretionary authority to exchange timber harvest rights 

Pro: Possible to win congres$ional support 
Provides authorities to address released, unharvested problem sales 

Con: Environmentalits would condemn as inadequate 
Speculative protection for Forest Plan 
Does not eliminate controversy over "nesting" sales 
Costly 

."'::'~-Q"t\v- "\ sh..-f.e.-;> IA...;-

0.. k;.~ - ~ L \) ~ . 
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MEMORANDUM 

TO:, Katie McGinty 
T.J. Glauthier 
Martha Foley 
Jennifer 0' Connor 
Elena' Kagan 

,CC: Mark Weatherly 
Chris Nolin 

,FR: Tom Jensen 

RE: Draft Timber Legislation Options 

I've prepared a draft summary of pOssible legislative options related to the logging provisions 
of the rescissions act. I would appreCiate your comments, by 4:00 today, so that we can' ship 
copies to agency representatives in time for 'our meeting with them tomorrow morning. 

Thanks for your help. 



Option 1. 

DRAFT -- DRAFT --DRAFT 
SUMMARY OF LEGISLATIVE OPTIONS 

• Repeal entire timber rider (salvage and green timber sale provisions) 
•. Amend provisions applicabl~ to Forest Plan to eliminate override interpretation) vS'v..'f w-l'j ~~: 
• Secure discretionary authority to buy-back vested harvest rights 
• Secure discretionary authority to exchange timber harvest rightS 

Pro: Sends strongest, most favorable message to environmentalists 
. Restores legal status quo ante 
Useful ifwe determine there is little or no likelihood of congressional support 

. for imy kind of./ix· 

Con: Conflicts with "commitment" to congress on salvage and 318 sales. 
Appears to be a flip-flop 
Extremely unlikely to gain congressional support 
Costly J "'(/V'I fsI) ~ . 

Option 2. 

• Repeal all. green timber sale provisions 
• Amend provisions applicable to Forest Plan to eliminate override interpretation J '&t..L a..~W( r 
• Secure discretionary authority to buy:·back vested harvest rights 
• Secure discretionary. authority to exchange timber harvest rights 

Pro: SeTuls strong, favorable message to environmentalists 
Prevents release of additional problematic sales (nesting & non-318) 
Prevents judicial interpretation that Forest Plan was overriden 
Provides· authorities to address. released, unharvested problem sales 

. Con: Conflicts with "commitment"to congress on 318 sales 
Could appear to be a jlip-jlop 
Difficult to gain congressional support 
Costly J S"t..L "'-~ Wt... 

Option 3. 

• Repeal green timber provisions applicable to listed birds and non-318/Hogansales 
• Amend provisions applicable to Forest Plan to eliminate override interpretation J '£X..A- 0. ~ CA.IL 

• Secure discretionary authority to buy-back vested harvest rights 
• Secure discretionary authority to exchange timber harvest rights . 
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. Pro: . Sends strong, favorable message to environmentalists 
Prevents release of additional problematic sales 
Prevents judicial interpretatio,n that Forest Plan was overriden . 
Provides authorities to address released, unharvested problem sales 

Con: Difficult to gain congressional suppon 
Cos~ly 

. Option 4 .. 

• 
• 
• 

Repeal green timb~r provisions applicable to listed birds J - ~' .. ~. 'f. ct~rl~~~. -r '" ~.,.1 1, 

Secure discretionary authority to buy-back vested harvest rights 1\ -3 ~~~, 
Secure discretionary authority to exchange . timber harvest rights 

. Pro: Sends favorable message to environmentalits 
Prevents release of additional problematic sa s 
Provides authorities to address released, u rvested problem. sales 

Con: Does not resolve problems with non-318 
Appears tepid to environmentalists ~ 

Speculative protection for Forest Plan 
Difficult to gain congressional suppon 
Costly J "'dU. o..bwt.. . 

1 . 
, 

. Option 5. 

• Secure discretionary' authoritY to buy.;.back vested harvest rights 
• Secure. discretionary authority to exchange timber harvest rights 

Pro: Possible to win congressional suppon 
Provides authorities to address released, unharvested problem sales 

Con: Environmentalits would condemn as inadequate 
Speculative protection for Forest Plan 
Does not eliminate controversy over "nesting" sales 
Costly ) ~ ~\'\M-
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EXECUTIVE OFFICE OF THE PRESIDENT 
COUNCIL ON ENVIRONMENTAL QUALITY 

November 9, 1995 

MEMORANDUM FOR JENNIFER O'CONNOR 

CC: 

FROM: 

RE: 

KATIE McGINTY 
SHELLEY FIDLER 
ELENA KAGAN 
DINAH BEAR 
T.J. GLAUTHIER 

TOM JENSEN 

YOUR REQUEST FOR OVERVIEW MEMO ON TIMBER 

Jennifer, per our conversation last evening, here's a one-page overview of the timber 
situation. I'll be in my office early and would be happy to incorporate your comments. 



Update on Federal Forest Policy Issues in Oregon and Washington 

Overview 

Economic conditions 

The Northwest's economy is strong in virtually all sectors. Oregon and Washington 
economies are diversifying and moving away from their traditionally high dependence on the 
forestry sector. Forest product industries have enjoyed record profits, relying largely on timber 
cut from private and state-owned lands. Lumber prices have dropped some in recent months, 
due largely to reduced national housing construction and Canadian competition. 

Implementation of Northwest Forest Plan 

The Forest Service and Bureau of Land Management report that the volume of federal timber 
offered for sale in FY 1995 exceeded Forest Plan targets .. The target was 600 million board 
feet (mbf); 610 mbf was actually put on the market. The agencies expect also to exceed the 
FY 1996 Forest Plan target of 800 mbf. 

Implementation and Effects of Rescissions Act 

Litigation 

Every major feature of the logging provision of the rescissions act is in litigation now or is 
expected to be shortly. To this point, most litigation has focused on the old-growth 
provisions of the rescissions act, but an increasing number of suits concern salvage sales 
around the country and new challenges to the Forest Plan itself are on the horizon (30-60 
days). 

There are at least 20 rescission act timber cases pending before eight federal district courts 
and the Ninth Circuit panels. Timber industry plaintiffs continue to challenge the legality of 
the Forest Plan and seek to expand the scope of the old-growth sale section of the rescission 
act. Envjronmental plaintiffs are seeking to restrain old-growth and salvage sales. 

The Administration's posture in litigation has been oriented toward protecting the Forest Plan 
from undermining by adverse environmental impacts of old-growth sales and, in the case of 
salvage sales, ensuring our discretion to apply environmental standards. 

District court and appellate rulings on old-growth sales have been adverse to our position, 
raising significant concerns that the Forest Plan is in jeopardy. 

Timber sales under Rescissions Act 

The Administration has released for sale 305 mbf of old growth timber under the rescissions 
act. Another 358 mbf is in dispute for various, largely environmental reasons and has not 
been released. Figures are not immediately available for salvage sales under the act, but FY 
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1995 salvage timber offered for sale exceeded 1.8 billion board feet, considerably in excess of 
pre-rescissions act planned levels. 

Stakeholder Views 

The timber industry appears generally to be pleased by the new law and their courtroom 
victories. There is a sense that the industry has gained revenge against environmental 
interests and this Administration. Some have speculated that major, national timber interests 
are uncomfortable with, particularly, the old-growth logging under the rescissions act. 

The environmental community continues to feel fundamentally betrayed by the new law. 
They are pleased that the Administration has taken litigation positions largely coincident with 
their views, but doubt Administration assertions that we did not know that the act would be 
construed and applied as broadly as it has. Environmental interests have been involved in 
numerous civil disobedience actions protesting rescissions act logging. Most controversy has 
attended old-growth sales in Oregon, but disputes are expected to spread to salvage sales 
around the country. 

The general public in the Northwest can be expected to sense that the Administration's 
"solution" for forest policy is unraveling, and that gridlock is returning. 

Administration Actions 

Under White House leadership, the Administration is working to defend the Forest Plan. 
Staff is developing various options for legislation repealing, amending, or otherwise 
addressing problems arising under the rescissions act. Staff is also developing a coordinated 
message plan for the Northwest, emphasizing the successes of the Forest Plan. 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

08-Nov-1995 09:10pm 

TO: Elena ,Kagan 

FROM: Jennifer M. O'Connor 
Office of The Chief of Staff 

SUBJECT: RE: Garemandi plan 

the idea being, I assume that it is a litigable issue twhether we 
could do it anyway? 

You are right, I think -- perhaps we should hve TJ work it into 
his draft as a legislative option, and have him also point out 
that we can do it possibly without legislation. 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

08-Nov-1995 06:06pm 

TO: Thomas C. Jensen 

FROM: Elena Kagan 
Office of the Counsel 

SUBJECT: geremendi memo 

In future editions of the Geremendi memo, could you use the attached section? 
I've deleted a couple of sentences relating to the particular positions of 
particular lawyers. Also, I'm going to fax to you the new, final Boling memo on 
this subject. 


