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EXECUTIVE OFFICE OF THE PRESIDENT
| COUNCIL ON ENVIRONMENTAL QUALITY

November 8, 1995 ‘
MEMORANDUM FOR HAROLD ICKES
FROM: ~ KATIE McGINTY TraCor KM
RE:  “GARAMENDI" PROPOSAL

Ifltrodpction. and Summary

The proposal raised by John Garamendi at Wednesday’s timber meeting amounts to the idea .
that timber planned for sale pursuant to the Forest Plan could be substituted for timber
released under section 2001(k) of the rescissions act. Such substitution could occur under
several different circumstances, but would generally be used to avoid logging of
environmentally sensitive timber. The proposal would add a "tool" to the set of measures
available to the Administration (i.e:, buy-backs, negotiated modifications, legislation) to
reduce the adverse impacts of loggmg under the rescissions act. This memo discusses the
policy. and legal implications of the proposal :

As a matter of policy, the proposal could reduce harvest of environmentally problematic

timber, thus benefiting the environment and, possibly, the Forest Plan. On the other hand,

the proposal could cause an unpopular redistribution of economic benefit among timber
interests, at least in the near term. It might also cause a net reduction in timber sales under | ,

the Forest Plan.

Politically, the proposal would be supported by environmental interests. The timber industry
and related labor unions would oppose. It would initially be seen as constructive and
reasonable by the general public, although that perspective could be seriously eroded by
timber industry criticism that the Pre51dent was not meeting his commitments under the

Forest Plan.

A preliminary analysis does not reveal any insurmountable legal obstacles to the proposal
. although our authonty is not clear-cut. -

Background'

* Section 2001(k) of the rescissions act has required release of old- growth green timber in the
followmg categories:

1. 318 sales released under their original terms and conditions, rather than in
modified, environmentally responsible forms; and



2. Non-318 (or “Hogan”) sales, wh1ch exceed the geographic or temporal scope
of the “pure” 318 sales.

In addition, the law allows the Administration to withhold such sales where threatened or
endangered bird species are "known to be nesting," but requires that we provide replacement
timber of "like kind and value." The scope of this exclusion is in litigation.

The agencies are working now to determine with precision which timber sales, or portions of
sales, released or subject to release under 2001(k) present significant environmental

concerns.

The Administration has discussed two means to prevent logging. of areas with environmental
concerns. First, the Forest Service and BLM are asking beneficiaries of sales released under
* 2001(k) voluntarily to forego or reduce problematic cutting. Second, we would offer
beneficiaries of 2001(k) sales compensation in the form of money or timber, or both, in
exchange for not cutting certain t1mber It is this latter approach that Mr. Garamendi’s

proposal applies to.
The Garamendi proposal could apply in three cases:

1.  -Green timber sales developed under the Forest Plan could be é source of equivalent
timber under 2001(k)(3) [replacement volume for withheld "known to be nesting" sales];

2. Green timber sales developed under the Forest Plan could be used in exchange for
section 318 timber already released or some of the additional timber sales released by Judge '

Hogan’s injunction, and;

3. The volume of green timber sales developed and actually released under the Forest -
Plan could be reduced by an amount related to the volume released by section 2001(k)).

Availability of Substitute Timber

The amount of timber available to. be used in substitution for environmentally problematic _
2001(k) sales is unclear, as are the terms under which it would be provided. The discussion
so far has turned largely on the question whether timber sales planned for release under the
Northwest Forest Plan are “available” as substitute volume.

-

The Bureau of Land Management has stated that it has some as yet unspecified volume of
old-growth timber not accounted for under the Forest Plan available for substitution. In
contrast, the Forest Service has maintained that it has no timber available for substitution,
because all volume under its juri‘sdiction is allocated toward Forest Plan sales.

Whether to use Forest Plan timber as substitute volume for problematic 2001(k) sales is both
a policy and legal issue.



commitments under the Forest Plan.-

The general public would be receptive to a problem-solving effort and message. However,
it would be difficult to rebut timber industry assertions regarding the Administration’s failure
to fulfill Forest Plan promises. The perception, merited or not, that we’ve failed to fulfill
the plan may be as harmful as actually losing the plan in court. '

Legal Concerns

No version of the Garamendi proposal is free from legal difficulties. But there is a perfectly
credible, if not necessarily winning, argument that the Administration has authority either to
use Forest Plan timber as replacement timber under 2001(k)(3) (Version 1) or to offer Forest
~Plan timber in exchange for other timber recently or soon to be released under 2001(k)(1)
(Version 2). By contrast, the legal support for simply reducing the volume of Option 9
timber by the amount of timber released under 2001(k) (Version-3) is much- more scanty.

The legality of the various Garamendi schemes rests largely on two sections of the
Rescissions Act -- 2001(d) and 2001(k) -- and the relationship between them. Section
2001(d) -- the Option 9 section -- provides that the Administration “"shall expeditiously
prepare, offer, and award timber-sale contracts" covered by the Forest Plan, often referred to
as Option 9. Section 2001(k)(1) - the Section 318 section — provides that the
Administration shall release all contracts previously offered or awarded in the area subJect to
Section 318 of a prior appropriations bill. (The scope of this provision -- specifically,
whether it orders the release only of the particular sales referenced in Section 318 or of all
sales ever awarded in the area covered by that section -- is currently before the Ninth A
Circuit.) Section 2001(k)(3) provides that if any of the sales under 2001(k)(1) cannot be

- awarded -- most notably, because of the existence of an endangered bird species known as
the marbled murrelet -- the Administration shall provide the purchaser "an equal volume of

timber, of like kind and value."

The question whether the Administration (pursuant to Version 1) can use Option 9 timber as
replacement timber under 2001(k)(3), should the Administration win the marbled murrelet
case and thus come under an obligation to provide replacement timber, is genuinely difficult.
" No language in 2001(d) or 2001(k) specifically prevents the Administration from using '
Option 9 timber as the source of replacement timber. Nor is there any legislative history
specifically addressing this issue. The Administration, it might be argued, thus has the
discretion to implement the statute in this way. (Of course, the Option 9 timber substituted -
- like any other timber substituted -- will have to be of equal volume and like kind and value,
as required by 2001(k)(3).) Timber industry lawyers will argue, however, that such a
scheme subverts the broadest goals of the statute. Congress, it will be argued, intended for
two sets of sales --Option 9 sales and 318 sales -- to go forward as expeditiously and
completely-as possible: to use one as substitution for the other is a form of double-counting

that undermines this purpose.



Reasonable people can disagree as to the strength of these arguments. DOJ lawyers handfing :
this issue believe that industry lawyers will have the better of this argument. (See DOJ

memo attached.) Lawyers from the White House Counsel’s Office and CEQ think this
analysis slightly overstates the strength of the industry’s position. What is clear, as DOJ
‘lawyers agree, is that there is at least a credible claim that the Administration has authority

to adopt Version 1 of the Garamendi proposal.:

The legal analysis relating to Version 2 of the Garamendi proposal proceeds in a similar
‘manner, but with one prefatory caution. It is important to note that the Administration has
no authority to force purchasers of timber released or soon to be released under 2001(k) to
take Option 9 timber in its place. The purchasers of these sales have a property right to
them; the most the Administration can do is to offer the purchasers the opportunity to take
Option 9 timber instead. The ability of the Administration to make this offer turns on the
same arguments discussed above. Again, nothing in the statute or legislative history
specifically prevents this approach; but the approach does undermine the apparent intention
of Congress to get out two separate sets of timber sales.

The proposal to reduce Option 9 output by the amount of tlmber released under 2001(k)
(Version 3 of the Garamendi plan) presents a different set of questions; the legality of such
an approach is far more dubious. First, this proposal might be thought to violate the specific
directive of 2001(d) to award Option 9 contracts expeditiously. Second, the proposal appears
to violate 2001(1), which prevents any revisions to land management plans, including the
President’s Forest Plan (Option 9), "because of implementation or impacts" of sales required
by 2001. And even if this action were legal, adopting it might invite further challenge to the
President’s Forest Plan; because the action seems to concede that 31gmﬁcant new
circumstances, vitally affecting the Plan, have arisen.
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U.S. Department of Justice

Environment and Natural Resources Division

Policy, Legislation & Special Litigation Fax: (202) 5144231
P.O. Bax 4390
({/ gz}\ Washingron, D.C. 20044-4390

November 6, 1995

TO: Lois J. Schiffer
Assistant Attorney General

Peter Coppelman
Deputy Assistant Attorney General

FROM: Ted Boling
Attorney-Advisor
Policy, Legislation and
Speclal Litigation Section

Lisa Holden
Paralegal
General Litigation Section

RE: Legal Implications of Using Option 9 green timbex as
replacement timber pursuant to 2001(k) (3) and for other
purposes. : .

Section 2001(k) (1) of Public Law 104-19 requires the Forest
Service and Bureau of Land Management to release certain timber
contracts offered or awarded prior to July 27, 1995. Under Judge
Hogan’s October 13 ruling, this release requirement includes
timber contracte offered throughout Washington and Oregon.
Section 2001 (k) (2) requires the Forest Service and the Bureau of
Land Management to withhold from release those timber sale units
that have threatened or endangexed birds "known to be nesting
within the acreage that 1s the subject of the sale unit." The
Forest Service has withheld 55 timber sales, of approximately 228
million board feet (MMBF) of timber, and the BLM bhag withheld 14
timber sales, of approximately 20 MMBF, pursuant to 2001 (k) (2).
For each withheld timber sale, the Rescissiong Act requires the
agencies to "provide an equal volume of timber, of like kind and
value, which shall be subject to the terms of the original
contract and shall not count against current allowable sale
Qquantities.™ Section 2001 (k) (3).

As we understand them, three questions have becn raised
regarding using President’s Porest Plan timber as [thel a aource
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timber -- Section 2001 (k) for the release of previously offered
timber sale contracts and Section 2001{d) directing the
expeditious award of timber contracts on lands covered by the
President’s Forest Plan (referred to by its designation in ite
environmental impact astatement, Option 9). Section 2001 (k) (3)
requires the Secretaries to provide replacement timber if a sale
cannot be released and completed under 2001(k), subject to the
terms of the original contract, but does not explain what law
applies to the location and operation of these replacement timber
contracts except to say that they “"shall not count against
current allowable sale gquantity." Section 2001(d) requires the
Secretaries, notwithstanding any other law, to "expeditiously
prepare, offer and award timber sale contracts on Federal lands
described in" the President’'s Forest Plan. ction 2001 (f)
provides for limited judicial review of record for any
decision to prepare, offer, award or gpdrate a timber sale under
2001(d), but does not address the judicial review of replacement
timber decisions under 2001 (k) (3

: P 9;”
Consistent with our position in Nor t Forest Repgource LI

Council (NFRC) v, Glickman & Babbitt, we could argue that green w~«’ ;:‘
pd

timber sales developed under the President’s Forest Plan can be W«

used as replacement timber and that Section 2001(d) provides a wo.
vehicle for replacement timber sales(under 2001(k) (3).\ The scope

of Section 2001 (k) is defined by reference to timber sale
contracts "in any unit of the National Foreast System or district
of the Bureau of Land Management subject to section 318" of the
1990 Interior and Related Agencies Appropriations Act, Public Law
101-121. § 2001(k)(1). In NFRC we argued that Section 2001 (k)
is limited to the remaining timber sales offered under Section
318 of the 1990 Interior Appropriations Act, which applied
ecological standards to National Foreste and BLM lands within the
range of the northern spotted owl. Section 2001(d)’s scope.
which is defined by reference to the President‘s Forest Plan,
overlaps the area of Section 318 under the government'’s
interpretation.? Because the scope of 2001(d) is defined by,

and encompasses, the range of the threatened-and endangered bird
species that 2001 (k) (2) is designed to protect, the replacement
timber mandated by 2001(k) (3) arguably falls within the scope of
2001 (d) . Undexr Judge llogan’s interpretation of 2001 (k) as
applicable to all of Oregon and Washington this axrgument is

? gection 318 applied ecological standards and procedures

to timber sales in thirteen National Forests ‘in Oregon and
Washington known to contain northern spotted owls and to timber
sales in the BLM disgtricte of western Oregon, also within the
range of the northern spotted owl. Fiscal Year 1990 Interior
Appropriations, Pub. L. 101-121, 103 Stat. 745. The President’'s
Forest Plan applies to all BIM districts and National Forests, or
portions thereof, within the range of the northern spotted owl.
ROD at 11-12.
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‘ v
weaker because the two provisions overlap, but are not congruent . \
However, the argqument is &gtill available because the species of L“’Jiv
concern, the marbled murrelet and the northern spotted owl, nest ©<* (ﬁyﬁf
within the forests affected by either interpretation.

"\j/./‘

As noted above, 2001 (k) does not indicate what law applies
to the development of replacement contracts, except that the
timber shall not count against the current allowable sale
quantity. The term "allowable sale quantity" (ASQ) is a legal
term of art under the National Forest Management Act of 1976
(NFMA), 16 U.8.C. 8§ 1603 et geg. The NFMA mandates that "the
Secretary of Agriculture ghall limit the sale of timber from each
national forest to a quantity equal to or less than a quantity
which can be removed from such forest annually in perpetuity on a
sustained-yield basis . . ." 16 U.S.C. § 1611. Regulations
further define ASQ as "[t]he quantity of timber that may be sold
from the area of suitable land covered by the forest plan for a
time period specified by the plan." 36 C.F.R. § 219.3. Courts
and the Forest Service have interpreted the ASQ as operating as a
ceiling for timber production in the Land and Resource Management
Plans for individual National Forests. See Remourceg I.td v.
Robertson, 8 F.3d4d 1394, 1399 (9th Cir. 1993); Sierxra Club v.
Cargill, 11 F.3d 1545 (10th Cir. 1993); Sierxa Club v, ertson,
84S F.Supp. 485 (S.D. Ohlio 195%4); 36 C.F.R 219.3, 219.16.

Section 2001 (k) {3) ’s provision that replacement timber
contracts "shall not count against current allowable sale
quantity" (ASQ) does not clearly prohibit the "double counting*®
of replacement timber ae timber offered under the Prepident’s
Forest Plan. The timber output under the President’'s Forest Plan
is described as "probable sale quantity" in order to “estimate
sale levels likely to be achieved" under the President’s Forest
Plan "as opposed to estimating ceiling or upper-limit harvest
levels (ASQ)." FSEIS, 3&4-263. Probable Sale Quantity ("PSQ")
is defined as "the allowable harvest levels for the various
alternatives that could be maintained without decline over the
long term if the schedule of harvest and regeneration were
followed." FSEIS Glossary at 13.. Option 9, as adopted by the

. Secretaries on April 13, 1994, contained an estimated PSQ of 1.1
bbf. ROD at 24.' It is logical to construe 2001 (k) (3) ‘s

3 The PSQ was devised to assist FEMAT team members in
evaluating the alternatives. In particular, the PSQ was used
instead of the ASQ to provide an estimate, instead of a more
defined ceiling. See FSEIS at 3&4 263-274. The PSQ doces not set
"minimum levels that must be met nor maximum levels that cannot
be exceeded.” ROD at 19. Further "1t is unlikely that the
annual PSQ estimates" will be achieved during the first several
years. Id, = The ROD acknowledges that the estimated level of
1.1 bbf is significantly lower than that obtained in the early

(continued...)
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reference to ASQ as a waiver of ASQ limitations for particular
National Forests, allowing replacement timber to be concentrated

in a particular National Forxest. However, if the language of
2001 (k) (3) were interpreted as precluding the agencies from

counting replacement timber value towards the ASQ for an

individual National Forest Plan, rather than simply waiving ASQ
limitations, then axrguably it also precludes the agencies from
considering the replacement timber under the President’s Forest

Plan. Because ASQ has a specific and well-known meanimg; St

better argument if for an interpretation limited to €§§§:5§§§§§§3 wqaup1?
Subgsection 2001 (d),-as noted above, ig an entirely separate

provision for the expeditious preparation, offexr and award of

timber sale contracts on Federal lands described in the Record of

Decision for the President’s Forest Plan. If the Administration

triea to subsitute PForest Plan timber for 3001(k) timber, the

I timber industry would challenge us by arguing that [T]the clear

intent of this provieion is to supply timber on the open market,
and use of the term "offer" would ordinarily implicate a

competitive bidding process. Using this authority to "prepare, c
offer, and award" timber sale contracts to those purchasers that |J& .
the Secretary is obligated to "provide" replacement timber under $ t}“
2001 (k) (3) is inconsistent with the intent of 2001(d). th&’
- (9 Y -
Legiglative History Lond ot
Counting replacement timber under 2001 (k) as Option 9 timber 5
would appear to be [is] inconsistent with the legislative 5{vw&_
[drafters’] intent to expedite timber sales undexr both section ati o~
2001 (d) and 2001(k). The intent of subsection 2001 (k) is to -
foster the expedited sale of timber contracte to avoid government é&u—
liability for their cancellation. The House Report stated, 51 .
"Releagse of these sales will remove tens of millions of dollars ' .7
of liability from the government for contract cancellation.” 104 o s
House Report 71, 104th Cong., 1lst Sess. (1995). The Senate Ttis o>
Appropriations Committee, which added subsection 2001 (d) and el Taa
paragraphs 2001 (k) (2) and (3), explained the intent of 2001(d4) by o & g
reference to the current PSQ of the Forest Plan: S To b
The Committee has also included bill language to et a
provide the Forest Service and the Bureau of Land Fober
Management the authority to expedite timber sales
allowed under the President’s forest plan . . . . The

Committee is concerned that the administration has not
taken the efforts necessary to fulfill the commitment
it made to the people of the region to achieve an
annual harvestL level of 1.1 billion board feet and has

3(...continued)
1980‘8 but this was necessary due to the high level of timber
harvested in the 19808 and current environmental laws. ROD at
41, FSEIS at 3&4 at 267.
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included bill language to assist the administration in
this effort.
S. Rep. 104-17 at 123. There is no indication of a linkage WKZ,_ na
between 2001(d) and 2001(k) (3), or any explanation of the abis £20°
standards applicable to replacement timber. fem av !
In debate, Senator Gorton, the author of these provisiocns,
made numerocus references to the Forest Plan’s 1.1 billion board
feet of timber in describing the intent behind 2001(d). He
argued that 2001(d)’s waiver of environmental laws is necessary
to achieve this harvest level because "almost no single action
taken pursuant to this option will escape an appeal within the
forest Service and a lawsuit being stretched out forever and &
ever. 141 Cong. Rec. S 4875 (daily ed. March 30, 1995). While s
2001(d) requires that these Forest Plan be expedlted Senator \ﬁ
Gorton stated that 2001(d) "simply says the President can keep &
the promigses he made . . . under option 9 and not be subject to
constant harassing lawsuits." Id. He made clear that 2001 (d)
*does not require him to get to the 1.1 billion board feet of
harvegt that he promiged . . .™ Id. Similarly, Senator Hatfield
emphasized that 2001 (d) was deslgned to "give the administration
all possible tools to meet its promises to get wood to the mills

of the Pacific Northwest in the next 18 months." Id. at 4882.

While there is some discussion of 2001(k) in the legislative v{ .
history, there is no thought given to the law applicable to O A
replacement timber sales under 2001(k) (3). On this provision, © ﬁﬂ/
the Senate report and the Conference report simply etate that the r° v
Secretary must provide substitute volume for timber sales P ,

withheld for nesting birds. S.Rep. 104-17, at 123; H.R. Conf.
Rep. No. 5116, 141 Cong Rec. H 3049.
However, there is no indication in the leglslatlve history
that the replacement timber sales should proceed regardless of
the standards and guidelines of the Forest Plan. Sen. Hatfield,
the floor manager of the bill, stated that most of the sales
being discussed had already been determined under President
Clinton’s Pacific Northwest Forest Plan "not to jeopardize the
existence of any species." 141 Cong. Rec. S 4881 (daily ed.
March 30, 1995). Rep. Taylor, the bill’s House sponsor, ~
similarly commented that "the preponderance of these sales were
approved for harvest . . . as not ]eopardizing the continued Y
existence of any of the numerous species of wildlife . . . ." f
141 Cong. Rec. H 3233 (daily ed. March 15, 1995). The Confprpnce K\
Report states: Y
For emergency timber salvage sales, Option 9 and sales é
in the section 318 area, the bill contains language
which deems sufficient the documentation on which the
sales are based and signiflcantly expedites legal
action . . . . Environmental documentation, analysis,
testimony and studies concerning these areas are
exhaustive and the sufficlency language is provided so
that sales can proceed.
H.R. Conf. Rep. No. 5116, 141 Cong. Rec. H 3049.

: TL\;A
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3. Post-enactment Litigation

X

On the day the President signed the Rescissions Act into { édﬁ;/
law, Senator Gorton, Representative Taylor and chairmen of yj/ n
committees with jurisdiction over the Forest Service and Bureau I
of Land Management provided the Adminigtration with a letter that '\J”
-serves as a road map for litigation issues in the implementation v,
of 2001(k). 1In it, they state that compliance with subsection o rﬁ
2001 (k) (3) "does not require compliance with environmental laws 7 baﬁ/"
or other federal statutes in light of the "notwithstanding any v
other provision of law" language in subsection (k) (1)." As if to =

acknowledge the paucity of legislative history on this point, the
letter states that if the agencies "were confused on this point,

they should have raised it in our deliberationg." The letter pd
reiterates the industry view that alternative timber must be L
provided quickly so that it may be harvested in fiscal years 1995 A
and 1996. }0’,-’ \
W
Given this statement, we can expect that industry will use ﬁ/ A
any opportunity to challenge a decision to limit replacement 05v & oﬂ'
timber by requiring that it be consistent with the Forest Plan. MR
Indeed, if the government prevalls in its interpretation of V;y

2001 (k) (2) as actually protecting the nesting sites of threatened 4
and endangered birds, we can expect that 2001 (k) (3)’s mandate of
replacement timber will be used to force the waiver of the Forest
Plan‘s standards and guidelines.

Finally, as noted in footnote 1, the injunction of the U.S. .
District Court for the District of Oregon has required the
government to "award, releasee, and permit to be completed . .
all timber sale contracts offered or awarded between October 1,
1950, and July 27, 1995, in any national forest in Oregon and
Washington or BLM district in western Oregon, except for sale
units in which a threatened or endangered bird species is known
to be nesting." Octobex 17 Order at 2. Approximately 4 sales
have been withheld under the "known to be nesting” provision.
While a few timber sales are currently within the scope of
conflicting injunctions, other sales timber sale contracts within
the scope of this order are released. Any released timber sales
would have to be replaced at the election of the contract holder,
as we have no authority to force their return.

Question 3 -- Whethexr the Administration Can or .Should
Reduce the Annual Timber Volume Projection for the Forest Plan by
an Amount Related to the Volume Released by Section 2001(k).

Any declaration of a reduction of Forest Plan timber volume
to account for the release of Section 2001 (k) timber would likely
be inconsistent with Section 2001(l), congressional intent to
"achieve an annual harvest level of 1.1 billion board feet"
through 2001 (d), and would probably expose the Forest Plan ‘to

A%
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attacks on its continuing validity. While it is illogical to
not account for the landscape changes caused by the release of a
large quantity of poorly or critically configured timber
harvests, that is the intent of Section 2001()l). Section 2001 (1)
does not permit any revisions oxr other administrative action "“in
or for any land management plan," including the President’s
Forest Plan, "because of implementation or impacts, site-specific
or cumulative, of activities authorized or required" by 2001 (d)
or (k) Language negotiated by the Administration allows for
revisions or other administrative action to the extent necessary
"to reflect the effects of the salvage program.™ Senator Gorton
explained, in the only post-negotiation legislative history, that
this language "allows for modifications under extremely limited
circumstances . . . to reflect the particular effect of the
galvage sale program." 141 Cong. Rec. S8 10464 (July 21, 199S) .
It would be difficult to argue that this language allows revision v
of the Foreat Plan to account for unanticipated effects of the
release of Section 318 and other timber sales.

Secondly, we invite challenge to the continuing validity of
the Forest Plan by announcing that changes to cthe Forest Plan’'s
green timber gale program are necessgsary to account for the
release of the Section 2001 (k) timber contracts throughout Oregon ’
and Washington. Such an announcement would emphasize existing -/
questions regarding the impact of those 2001(k) timber sales
already released and the implications of that impact for the
management strategy of the Forest Plan. The likely result would
be a new lawsuit for supplementation of the Forest Plan and its
environmental impact statement.

Supplementation is required when there is "s;gnlflcant new
circumstances or information relevant to environmental concerns
or bearing on the proposed acrtion or its impact." 40 C.F.R. §
1502.9(c) (1) (11); Marsh v. Oreqgon Natuvral Resources Council, 109
S.Ct. 1851, 1858 (1989). while the timber sales released under
Judge Hogan'’'se ruling posed irreparable harm to salmon, their
impact on the Forest Plan is at least debatable. The pending
question of the scope of authority to protect the neating sites
of endangered and threatened birds iasa generally regarded as more
critical. If the government announces that we will reduce the
Forest Plan output to account for replacement timber impacts, we
admit that replacement timber has an impact that is significant
for the Forest Plan as a whole.

Litigation could be forestalled for a year or so on grounds
that 2001 (1) states "[c)lompliance with -[] Section [2001] shall 'Ah
not require or permit any administrative action, including ﬁb‘ \/
revisions, amendment, consultation, supplementation, or other &)
action, in or for any land management plan, standard, guideline,
policy, regional guide, of multiforest plan..™ However, Section v Jf
2001 (1) may be construed to still allow a wide variety of Y
challenges to agency actions that are related to, or affected by,
the environmental impact of timber sales, and could even allow
timber sales to be enjoined. For example, Section 2001 (1) could
allow challenges to all ongoing land management activities,

-
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including timber sales, through a claim that land management
plans have not been updated to comply with new information
regarding the status of threatened or endangered species under

the Endangered Species AcL. Thomas v. Pacific Rivers Council, 30
F.3d4 1050 {9th Cir. 1994). :



EXECUTIVE OFFICE OF T HE PRESIDENT

08-Nov-1995 03:00pm

TO: {See Below)

FROM: Thomas C. Jensen
Council on Environmental Quality

SUBJECT: Redraft of Garamendi Proposal Memo

Attached is a redraft of the memo on John Garamendi’s proposal.

Hard copies are to be delivered to your offices prior to the 4:00
meeting today.

Distribution:

TO: Martha Foley

TO: Jennifer M. O’Connor
TO: T J Glauthier

TO: Kris Balderston

TO: Elena Kagan

TO: Dinah Bear

TO: Alice E. Shuffield



EXECUTIVE "OFFICE OF THE PRESIDENT
COUN CIL ON ENVIRONMENTAL QUALITY .

| _ November 3, 1995
' MEMORANDUM FOR HAROLD ICKES )
FROM: = | KATIE McGINTY

RE: | ,“’GA—RAMENDI”.PROPOSAL
ntroduction and Summary

The proposal raised by John Garamendi at Wednesday S timber meetmg amounts to the idea
~ that timber planned for sale pursuant to the Forest Plan could be substituted for timber
released under section 2001(k) of the rescissions act. Such substitution could occur under
several different circumstances, but would generally be used to avoid logging of
environmentally sensitive t1mber This memo discusses the policy and legal 1mp11cat10ns of
the proposal - '

As a matter of policy, the proposal could reduce harvest of environmentally problematic -
timber, thus benefiting the environment and, possibly, the Forest Plan.: On the other hand,
the proposal could cause an unpopular redistribution of economic benefit among timber
/interests, at least in the near term. It might also cause a-net reduction in. tlmber sales under
the Forest Plan.. : - '

A preliminary analysrs does not reveal any msurmountable legal obstacles to the proposal

Background

- Section 2001(k) of the rescissions act has required, or may in the: future be found to require
release of old-growth, green trmber in the following categones

1. - 318 sales released under their original terms ‘and condltrons rather than in
modlﬁed env1ronmenta11y responsible forms; :

2. Non-318 (or “Hogan”) sales, wh1ch exceed the geographlc or temporal scope
of the “pure” 318 sales; and :

3. 318 and.non4318, sales where listed bird_ species are “krroWn to _be nesting.”
The ngencies are working now to determine with precision which timber sales, or -portions of

sales, released or subject to release under 2001(k) present significant env1ronmenta1
concerns . . _



The Administration has discussed two means to prevent logging of areas with environmental
concerns. First, the Forest Service and BLM are asking beneficiaries of sales released under
~ 2001(k) voluntarily to forego or reduce problematlc cutting. Second, we would offer

beneficiaries of 2001(k) sales compensation in the form of money or timber, or both, in
exchange for not cutting certain timber. It is this latter approach that Mr. Garamendi’s
proposal applies to. - '

Availability of Substitute Timber

The amount of timber available to be used in substitution for environmentally problematic
2001(k) sales is unclear, as are the terms under which it would be provided. The discussion
so far has turned largely on the question whether timber sales planned for release under the
Northwest Forest Plan are “available”. as substitute volume. '

The Bureau of Land Management has stated that it has some as yet unspecified volume of
‘old-growth timber not accounted for under the Forest Plan available for substitution. In
contrast, the Forest Service has maintained that it has no timber available for substitution,
_because all volume under its jurisdiction is allocated toward Forest Plan sales.

Whether to use Forest Plan timber as substitute volume for problemat1c 2001(k) sales is both
a pohcy and legal i issue.

Policy Concerns'

. The approach outlined by Mr. Garamendi offers the valuable benefit of avoiding problematic
sales, thus protectmg the environment and, possibly, the mtegnty of the Forest Plan. It
does, however, raise some concems : . :

The ﬁrst concern is one of distributional economics. Timber sales under 2001(k) and the
Forest Plan apparently benefit somewhat different groups of timber and related economic
. interests. ‘Allowing beneficiaries of 2001(k) to draw volume from Forest Plan sales may
displace, at least in the short term, other compames and interests who expected to benefit
from the plan. _

The second concem is largely practical. Preparation of Forest Pla.n sales for this fiscal year
" has consumed virtually all available Forest Service and BLM personnel resources., The sales
have been designed (documented, marked, and so on) to meet plan standards and guldehnes
~ They are not configured as trade items for undesirable 2001(k) sales. Volumes, spécies,
location; and other important features of Forest Plan sales do not necessarily match what
would be needed for substitution.

 The AFo'rest Service and BLM both have expressed concern that the administrative effort -
‘required to go back and reconfigure Forest Plan sales would impede their ability to meet
Forest Plan sale volume targets for this and subsequent fiscal years. In other words, the land



- inanagement agencies believe that, because of limited ’administratiVe resources, there might
be a net reduction in volume offered under the Forest Plan this fiscal year if they are asked
_ to create “"substitute” sales. : :

Finally, the Forest Service has argued that using Forest Plan sales to substitute for
problematic 2001(k) sales will lead some to charge that the Administration is engaged in
"double counting.” That is, the agency believes that Congress intended the legislation to lead
to additive timber harvest above Forest Plan levels, rather than a zero-sum process.

Legal Concerns (Preliminary; pending Department of Justice review)

Statutory Authorities
Section 2001(k)(3) of the Rescissions Act states that:

"If for any reason a sale cannot be released and completed under the terms of this
subsection within 45 days after the date of the enactment of this Act, the Secretary
concerned shall provide the purchaser an-equal volume of timber, of like kind and
value, which shall be.subject to the terms of the ongmal contract and shall not count
‘against current allowable sale quantmes :

Section 2001(d) states that:

"Notw1thstand1ng any other law (mcludmg a law under the authority of wh1ch any
_ judicial order may be outstanding on or dfter the date of enactment of this Act), the

- Secretary concerned shall expedrttously prepare, offer,and award timber sale .
contracts on Federal lands described in the "Record of Decision for Amendments to
Forest Service and Bureau of Land Management Planning Documents Within the .
‘Range of the Northern Spotted Owl", signed by the Secretary of the Interior and the
‘Secretary of Agriculture on April 13, 1994. The Secretary concerned may conduct
timber sales un this subsection notwithstanding any- decision, restraining order, or

~ injunction issued by a United States court before the date.of the enactment of this

* section.”

-

Leg1s1at1ve Hlstory '

‘There appears to be no leglslatrve history relevant to the issue of whether the timber sales
referred to in Section 2001(d) can be used as replacement trmber under Section 2001(k). '
Analysis and opinions offered by proponents of the bill after-it became law -(for example, the
July 27th letter from six members of Congress and the August 7th memo from Mark Rey to
Senate Energy and Natural Resources Committee) also fail to address this issue.



Authorities for Offering Sales Under Forest Plan

The Record of Decision (ROD) cited in Section 2001(d) supports the adoption of standards
. and guidelines for management of habitat for late successional and old growth forest related
species for a number of national forests and Bureau of Land Management units in Oregon
and Washington. The ROD amends various Forest Service and BLM planning documents
with which timber sales offered in these areas must conform. However, while anticipating
. timber sales in particular areas of those federal lands the ROD neither authorizes nor

- compels any particular timber sales :

Whatever policy concerns may exist in regards to using Forest Plan sales as replacement
timber, no legal barriers to implementing this scheme appear to exist. Nothing in the
language of the Rescission Act or the legislative history limit the land management agencies’
legal ability to use these sales as replacement timber, providing that they meet the statutory
requirements of: '

equal volume :

"like kind and value"

adhere to the terms of the original contract, and
do not count agalnst current ASQ.

AW

The requirements in Section 2001(d) to expedite the preparation, offering and award of the
timber sale contracts within the Forest Plan are not inherently inconsistent with-their use as
replacement timber -under Section 2001(k)(3). Indeed, one could argue that there is a logical
symmetry in using sales which Congress wants expedited to meet another requirement to - ]
provide replacement timber. At -any rate, in the absence of any articulated prohibition, the

land management agencies are legally free to substitute any timber sales on their lands for
Section 2001(k) sales so long as they meet the four criteria outlined above.

Arg‘ uments Against Offering Sales from Forest Plan

Whatever policy concerns may suggest the des1rab111ty of subsntutlng one set of timber sales
for another, the fact remains that two sets of timber sales are required to be released under
Section 2001 of the Rescission Act. Congress intended the holder of the Section 2001(k)
sales to be entitled to their sale contracts under original terms and contracts it also intended
“for the Forest Plan contracts to be expedmously released. - :

Broadly speakmg, there are two possible factual results from an interpretation which allows
* Forest Plan contracts to be. substituted for Section 2001(k) sales: first, if the holder of a
Section 2001(k) sale would happen to be the purchaser of a Forest Plan sale, that purchaser
~ would benefit from only one timber sale instead of two sales. Second, in the more probable
- instance that the purchasers are different (or in the case of future Forest Plan sales,
unknown), there would be one less purchaser of timber in the areas covered by this statute.
Congress intended for their to be two separate sets of timber sales, not one. A contrary

4
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reading makes Sectioh‘2001(vd) meaningless in those instances in which individual timber

sales are used as substitutes for timber under Section 2001(k), and thus runs agamst the rule
.of construing statutes to give them independent meaning. :



EXECUTTIVE OFFICE OF THE PRESIDIENT
08-Nov-1995 09:32am

TO: (See Below)

FROM: Thomas C. Jensen

Council on Environmental Quality

SUBJECT: Request from O’'Connor re: timber

Harold Ickes, through Jennifer O’Connor, has asked that "we"
prepare a chart with timber information for Panetta. The request
is for "a cleaned up version of TJ’s chart -- showing timber
moved, timber in litigation, etc. With a cover memo that explains
what it is and what the(%tatus is on relevant court caseé)and
other key issues."

Let’s talk, folks. This sounds like a request for an overall
portrait of timber markets and related soc1al policy in Oregon and
Washington, if we’re not careful.

Distribution:

TO: T J Glauthier

TO: Ruth D. Saunders
TO: Christine L. Nolin
TO: Ron Cogswell

CC: Kathleen A. McGinty
CC: Dinah Bear

CC: Shelley N. Fidler
CC: Elena Kagan
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EXECUTIVE OFFICE OF THE PRESIDENT

TO:

FROM:

SUBJECT :

08-Nov-1995 09:37am

(See Below)

Shelley N. Fidler
Council on Environmental Quality

RE: Request from O’'Connor re: timber

I think your all points was not wise. let OMB take care of the
updated chart and ask Elena to do the update on the cases and
we’ll be fine. what say you?

Distribution:

TO: Thomas C. Jensen

CC: T J Glauthier

CC: Ruth D. Saunders
CC: Christine L. Nolin
CC: Ron Cogswell

CC: Kathleen A. McGinty
CC: Dinah Bear

CC: Elena Kagan



EXECUTTIVE OFFICE O F THE PRESIDENT
07-Nov-1995 08:16pm

TO: (See Below)

FROM: Dinah Bear

Council on Environmental Quality

SUBJECT: today’s "knownh to be nesting” arguments

Reports from Eugene, Oregon, re today’s arguments in front of
Judge Hogan:

o he didn’t rule today; indicated that he will rule next
week ;

o our attorneys did a terrific job;

o but Hogan is clearly predisposed against the government;

e} he also ordered additional briefing on the issue of the

enjoined sales that are before him;

o unclear about the specifics on this one, but apparently
enviro plaintiffs filed something in Hogan’s court today
seeking information regarding the methods we’re using to
identify the pre-FY 91 sales

Distribution:

TO: Kathleen A. McGinty
TO: T J Glauthier

TO: Thomas C. Jensen
TO: Elena Kagan

TO: Shelley N. Fidler
TO: Ruth D. Saunders
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EXECUTTIVE OFFICE OF THE PRESIDENT
07-Nov-1995 05:03pm

TO: Dinah Bear

FROM: Elena Kagan
Office of the Counsel

SUBJECT: trees

I just gave Jennifer O’Connor a rundown on the continuing Forest Service/DOJ
confusion on pre-1990 sales. (By the by, she pointed out to me that the Forest
Service previously has said there are 153 mbf of unreported 1990 sales. Is this
the same 153 mbf as was reported to us as 1986-89 sales?) She told me that she
had asked Shelley for an update (for Leon and Harold) on all the numbers --
basically, an expanded and updated version of TJ’s document. Would you make
sure whoever’s doing that memo is aware of the continuing uncertainty as to this

category of sales? Thanks.



EXECUTIVE OFFICE OF T H

TO:

FROM:

SUBJECT :

this was Brian Johnson’s draft last night

person). I suggested ([protect] instead of [determine] in whatever

07-Nov-1995 01:30pm

Elena Kagan

Dinah Bear
Council on Environmental Quality

CEQ talking points

E PRESIDENT

(our communications

bullet that is and there might be a few other minor changes. I'm
not exactly sure who this was sent to last night - Brian just said
he was putting it up and through his usual clearance process.
Sorry I didn’t zap them over to you - I was still trying to figure
out the disconnect between DOJ and. us.



EXECUTTIVE OFF ICE OF T HE PRESIDE
06-Nov-1995 07:06pm
TO: Dinah Bear

FROM: Brian J. Johnson
Council on Environmental Quality

SUBJECT: talking points -- please call me

November 6, 1995

DRAFT TALKING POINTS FOR DOJ

o The Clinton Administration takes great pride in having
restored the balance between economic activity and
environmental protection in the forests of the Pacific
Northwest through the President’s forest plan.

o The .President directed the Secretaries of Agriculture and
Interior to implement the provisions of the recently passed
rescission law in an environmentally sound manner to protect
those gains.

WIN The judge’s decision today means that we will, indeed, be
able to use good science to [determine] [protect] the
habitat of threatened or endangered bird species.

LOSE Obviously, we are disappointed, but we feel that our case is
strong and the law is on our side. It is silent on the
question of when birds are "known to be nesting." We
believe, therefore, that the determination regarding nesting
is properly made by agency scientists. Further, it is our
belief that releasing the sales at issue would seriously
jeopardize the continued existence of marbeled murrelets,
impede our ability to provide regulatory flexibility under
the Endangered Species Act, and exacerbate the renewal of
conflicts over the use of these ancient forests. We will
appeal the Judge’s decision.

o We remain seriously concerned, however, about the impact of
Judge Hogan’s earlier decision interpreting this provision



to apply to many more sales than we had contemplated when
discussing this matter with the Congress. We do not believe
that this extreme expansion of ancient timber sales was
authorized by the 1995 Rescission Act. Therefore, as the
President has said, we will actively pursue a legislative
remedy to correct this extreme result.
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DRAFT TIMBER TALKING POINTS PRIVILEGED AND CONFIDENTIAL

OVERALL MESSAGE:

B

President Clinton inherited a problem badly in need of fixing. And he did just that — fixed the

problem. He broke the gridlock and established a solid balance between the economy and the
environment.

Now, the Congress has not only ignored the old adage “don’t try to fix something that’s not bro- P Jw "\
ken", but they have tried to break something that's already been fixed. They are threatening this .svws 7
balance and may take us back to the days of gridiock. , T half?

The President forged a peace in the Northwest. This legislation litigation jeopardize that L
peace and threaten civil war for the region’s forests, as Tecent demonstrations show.
Under the President’s plan, timber has moved forward — nearly 800 million board feet in less

than a year — enough to build 62,500 homes. And the environment has been protected. This
balance has carried the day.

WHAT’S AT STAKE:

Over 250 million board feet of prime old-growth forest, not salvage timber as some in Congress
would have you believe.

Ecosystem management -- these sales, if released, would seriously jeopardize the marbeled
murrelets.

Quality of life - this is not about jobs versus the environment, it’s about quality of life in the
Pacific Northwest. That quality of life depends on the guality of the environment.

The timber industry threatens to bring back the gridlock, bring back the litigation. Since the Presi-
dent took office in January, 1993, timber jobs have actually increased, not decreased as the trimber
industry would have you believe. Also, the President’s Economic Adjusument Initiative bas deliv-
ered $220 milliop. in 1995 alone, up from $126 million in 1994. This money has gone for worker
retraining, business loan guarantees, infrastrucure improvements and other important initiatives.

WHY WE’RE HERE:

Congress made the President an offer he couldn’t refuse. In the rescission bill -- legislation provid- - G oveadd
ing disaster assistance to victims of the Oklahoma City Bombing, assistance to fire-ravaged Califor- | +o .
nians and other important programs -- Congress added language that now threatens to return the M
Northwest to the days of gridlock and timber wars. .

As the President said recently, this is an "extreme expansion of ancient timber sales" that will lead
to "grave environmental injury."

This is stealth legislation, insertéd in much broader, unrelated legislation.
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United States Attorney
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Supervisory Assistant U.S. Attorney
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MAIN JUSTICE CONTACT PERSON:

Lois Schiffer Peter Coppelman
Assistant Attorney General ~ Deputy Assistant
ttorney General

SYNOPSIS: Racent federal court rulings have forced the
government to release for logging a backleg of old
growth Oregon timber sales that had been held up
for envirocnmental reagsons. These rulings have
prompted protest demonstrations at several
different sites in Oregon, resulting in numerous
state arrests and attracting extensive news media
coverage. Orsgon's Governor has sided with thae
protestors.

DISCUSSION: Raecent rulings by Oregon U.S. District Court Judge

A Michael R. Hogan and the Ninth Circuit Court of
Appeals have forced the U.S. Forast Service and
U.8. Bureau of Land Management to rslsase for

. logging by private timber companies a number of

old growth forests in Oregon. (Exhibits 1-5)
These rulings have cauged protast demonsgstrations
at several differant sites thus far, sach of which
hag attracted extensive news coverage from both
newspapers and television stations. Thess
demonstrations have occurred at five different
gsites:
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1. Jugarligaf. The first site to racaivs
widespread media coverage of protaat
demonstrations was the Forest Service timber
sale known as Sugarloaf, located in an area
of old growth forest in Josephine County,
near Grants Pass, Oregemn. These
demonstrations began in early September,
1595, when logging commenced and have
continued through the pressent. Numerous
protesters have baen arrested on gtate
trespass charges, all of which are being
prosecuted by the Josephine County District
Attorney's Offics. (Exhibits 6~ 13)

R e Tha continuing demonstrations at
Sugarloaf have caused a massive drain on ths
already overburdened resources of the
Josephine County Sheriff's and District
Attorney's Offices. This could not have comae
at a worse tims for Josephine County - they
recently experienced the .defeat of a law
enforcement levy and had to lay off law
enforcement officers. As recently as Monday,
October 30, 75 more protssters were arrested,
including former U.S. Representative Jim
Jontz (D-Ind.) and National Audubon Society
vice president Brock Evans. (Exhibit 13A)

2. Yarner Cregk. Protest demonstrations began-
at the Warner CreekX gite located in Lane
County, near Oakridge, Oregen, about the sams
time as the Sugarloaf demonstrations.
However, logging has not yet begun at Warner
Craek so no confrontations have occurred at
this site. There has begn extensiva damage
to Forest Service roads roads in the form of
deep, wide trenches cut, presumably by
protestors, larga boulders stacked up to
block logging vehicles, and cement placsd in
gates to prevent their being opened.
(Exhibits 14-16) The Warner Creek site has

Page 2
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(f/// been the subject of a great deal of

g controversy not only because it ccntainsg cld
growth timber but also becauss the salvage
logging was made available by an alleged
arson caused fire. Further, the purchaser of
the Warner Creek sala was Thomas Craek
Logging, which was succesgfully prosecuted by
this cffice for timber theft in 199%3.
Extensive tactical planning by federal and
state law enforcement agencies and this
office has gone into preparing for what
likely will be a confrontation at the Warner
Creek site once logging commences (which
could happen at any time). Throughout this

"planning, this office has emphasized in very
strong terms its direction to all federal law
enforcemant officers to exercise the utmost
restraint in the handling of thse ,
demeonstrations so that the safety of all
persons is assured.

3. Reman Dunn. The next old growth site in
Oregon to receive media attention was 'Roman
Dunn," a BLM timber sale located in Lane and
Douglas Counties near Eugene, Oregon. ,
Logging began in late September 1995, and
dsmonstrators have been present at this site
much of the time since then. Despite several
confrontations betwesen protestors and
loggers, no arrests have been made at this
slte, ags a rassult principally of the
outstanding work by BLM law enforcemant
officer Wes Seckler in calming tempers at the
glte and persuading protssters to allow the
logging vehicles to pass. (Exhibits 17-25)
More recently, however, tenmpers have flared
at Roman Dunn when the Hull Oakes Lumber Co.
sustained approximately $40,000 damage to
five pleces of its uninsured equipment. The
damaga was caused by an ash-like substancae
being poured into. the engines' oil, radiater,
gas tanks, and hydraulic systsms. Aalso,
warning shots have been fired on two seaparats
occasions by the Hull Oakes watchperson when
protestere were detected at night in
camouflage clothing beating on trees and
chanting in the vicinity of the logging
equipment. No one has been injured to date.
Jim Welsh, state representative to the Oregon
Legislature, called the Eugens Office on
Octobar l17th complaining on behalf of local
logging companies that the feds are not doing

Page 3
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enough to guelch tha protest.

4. Eugene U,S, Courthouse. The courtyard of the

Eugene, Oregon courthouse has been the gite
for demonstrators against old growth logging
for the last three weeks. It began as a
hunger strike by two environmental activists
and more recently, on Saturday, October 28,
the fedsral courthouse was the site of a two
hour rally by approximately 300 people
gathered to protest the logging of old growth
forestg. (Exhibits 26-27) Thus far, no
arrests have been made nor citations issued
as a result of activity at the federal
courthouse. .

5. BIM Office Buildipng, Eugene, Oregon. The BLM
office building in Eugene, Oregon, has also
been the site of recent protest
demcnstrations against old growth logging,
principally because of the Roman Dunn BLM
sale. Somae of these demcnstrations have been
troublesome to BLM managers. Indeed, a
grievance was recently raceived from the
employeas' union complaining that BLM
employees felt harassed by the protestors and
wara fearful for their own safety. This
office has been consulted about the
demonstrations on several occasions and has
urged managers and law enforcement officers
tc exercise as much restraint as poessible.
Thus far, this advice hag been followed and
no arrests have been made or citations
issued.

Oregon Governor John Kitzhaber also entered
the controversy in September 1395 lashing out
at Congress for a host of anti-environmental
bills, the passage of which he said posed a
Ygrave threat" to Oregon's quality of 1life
and economic well-being. He urged Oregonians
to "raise a hue and cry" against these bills
and praised the environmental protesters for
raising the issue. (Exhibits .28-29)

Page 4



EXECUTTIVE OFFICE OF T HE PRESIDENT

07-Nov-1995 10:18am

TO: (See Below)

FROM: Thomas C. Jensen
Council on Environmental Quality

SUBJECT: DOJ Talking Points

I will fax to your offices shortly a copy of Justice’s proposed
to use in connection

talking points prepared for Lois Schiffer
with the hearing today before Judge Hogan.

I'd be happy to relate your comments back
Distribution:

TO: Martha Foley

TO: T J Glauthier

TO: Elena Kagan
TO: Jennifer M. O’Connor

CC: Kathleen A. McGinty
CC: Dinah Bear

to Justice,

if you wish.



EXECUTTIVE OFFICE OF T H

TO:

FROM:

SUBJECT :

07-Nov-1995 07:17am

(See Below)

Thomas C. Jensen
Council on Environmental Quality

MEETING REMINDER - TUESDAY AT 2:00

E PRESIDENT

The EOP/Agency timber working group will meet as regularly
scheduled today, Tuesday, November 7, 1995,
CEQ conference room. We will aim for a one-

The agenda will include:

1.

2.

5.

Recent event update - chair

Litigation update - Justice

at 2:00 p.m. in the
hour meeting.

Status of USFS pre-90 sale inventory - USDA

Planning for possible rulings by Judge Hogan on nesting -
Chair

Other business

If there are matters you wish to see added to the agenda, please
contact me or Dinah Bear.

Thanks for your cooperation.

TO:

Distribution:

TO: Alice E. Shuffield

TO: FAX (9-720-5437, Greg Frazier)
TO: FAX (9-720-4732, Jim Lyons)

TO: FAX (9-208-6956, Ann Shields)
TO: FAX (9-208-4684, George Frampton)
TO: FAX (9-208-3144, Bob Armstrong)
TO: FAX (9-514-0557, Lois Schiffer)
TO: FAX (9-482-6318, Doug Hall)
_TO: FAX (9-260-0500, Steve Herman)
TO: Kathleen A. McGinty

TO: Shelley N. Fidler

TO: T J Glauthier

Ron Cogswell



TO:
TO:
TO:
TO:
TO:
TO:
TO:
TO:
TO:
TO:
TO:
TO:
TO:
TO:
TO:
TO:
TO:
TO:
TO:
TO:
TO:

Mark A. Weatherly
Christine L. Nolin

Elena Kagan

Martha Foley

Kris Balderston

Jennifer M. O’Connor
Dinah Bear

Remote Addressee

FAX (92084684 ,Don Barry)
FAX (94821041,Bob Ziobro)
Remote Addressee

Remote Addressee

FAX (92191792,Kris Clark)
FAX (96902730,Mike Gippert)
FAX (92085584, John Leshy)
FAX (95144240,Jim Kilbourne)
Remote Addressee

Thomas C. Jensen

Ruth D. Saunders

Remote Addressee

FAX (92083877,Bob Baum)



EXECUTTIVE OFFICE OF THE PRESIDENT
06-Nov-1995 04:43pm

TO: Jennifer M. O’Connor

FROM: Elena Kagan
Office of the Counsel

SUBJECT: Timber

Lois Schiffer says:

1. DOJ decided against a press release. Shelley and Dinah are in the midst of
preparing some talking points for Lois to take with her to Oregon. I have left
a msg for Dinah to fax these to me.

2. Lois is not calling Harold today because after reviewing the procedural
posture, she does not think anything could happen tomorrow on the enjoined
sales, and she thinks she will be able to report more fully in a day or so.

(The thinking here, which seems right to me, is that even if Hogan rules against

us, Dwyer still must lift his injunction -- and that won’t happen for a little
while.) At any rate, she does know that she must talk to Harold before
releasing any sales -- and that she must give him a reasonable amount of time to

make a decision.



EXECUTTIVE OFFICE OF THE PRESIDENT
06-Nov-1995 .04:23pm

TO: Martha Foley

FROM: Elena Kagan
' Office of the Counsel

SUBJECT: Option 9

I am sending you a copy of Rutzick’s remarks on the Option 9 provision
of the Rescissions Act (2001(d)). It is unclear to me exactly what Rutzick is
saying in these remarks. He is, of course, making the same sort of argument as
he did in the 318 context, pointing out that the language of the Act refers to
the area described in the Forest Plan and not to the particular sales
contemplated by that Plan. But he seems unsure how far to take this argument.
He might be saying that 2001(d) ALLOWS the administration to make sales that do
not comply with the Forest Plan when those sales are on lands described in the
Forest Plan. Alternatively, he might be saying that 2001(d) MANDATES the
administration to make sales that do not comply with the Forest Plan when those
sales are on lands described in the Forest Plan. I THINK that in this
transcript he’s making the first (permissive) argument, rather than the second
(mandatory) argument -- but even if so, I suspect we’ll hear the second argument
sooner or later. _ ‘

His argument on this score seems to me weaker than it was in the 318
context. The language of 2001(d) suffers from similar problems as the ones
we’ve seen before: the terms "covered by Option 9" and "described in" Option 9
follow the word "land," not "sales." But the legislative history is very good
for us: both the Conference Report and the Senate report refer to "sales allowed
under the Forest Plan" and most (though not all) of the floor statements are to
the same effect. The intent was pretty clearly to ensure that the
Administration would meet the commitment of the Forest Plan, rather than force
the Administration to go beyond it. (And what exactly would 2001(d) require if
Rutzick is right? That the government make all possible sales within this area?
If not that, what? That is, if the standards of the Forest Plan do not continue
to govern sales within this area, what standards do apply? What sales is the
government to make?) I would bet that notwithstanding the language, most courts
would rule against Rutzick on this point.

Let me know whether you disagree or want to discuss this matter further.

Meantime, Judge Dwyer retained jurisdiction over the six previously
enjoined or withdrawn sales, but indicated pretty strongly that he was waiting
to see whether Judge Hogan believes these sales to fall within the scope of his
order. I would bet that in the next few days (1) Hogan will make clear that
those sales fall within his order and (2) Dwyer will then 1lift his injunction.
If that happens, these sales become essentially the same as all the other sales
released, and the case for NOT releasing them becomes difficult.
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November 6, 1995

DRAFT STATEMENT FOR DOJ

The Clinton Administration takes great pride in having restored the balance between
economi¢ activity and environmental protection in the forests of the Pacific Northwest.

The President directed the Secretaries of Agriculture and Interior to implement the
provisions of the recently passed rescission law in an environmentally sound manner to
protect those gains.

WIN The judge's decision today means that we will, indeed, be able to use good science to
able to protect the habitat of threatened or endangered bird species,

[ LOSE Obviously, we are disappointed, but we feel that our case is strong and the law is on
our side. It is silent on the question of when birds are "known to be nesting”. We believe,
therefore, that the determination regarding nesting is properly made by agency scientists.
Further, it is our belief that releasing the sales at issue would seriously jeopardize the
continued existence of marbeled murrelets, impede our ability to provide regulatory flexibility
under the Endangered Species Act, and exacerbate the renewal of conflicts over the use of

these ancient forests. We will appeal the Judge's decision.

We remain concerned, however, that the impact of Judge Hogan's earlier decision
interpreting this provision to apply to many more sales than we had contemplated whea
discussing this matter with the Congress will have unfortunate and continuing repercussions
for our ability to continue the progress toward the balance between the economy and the
environment that we have sought,
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EXECUTTIVE OFFICE OF THE PRESIDENT

06-Nov-1995 11:53am

TO: Elena Kagan

TO: Martha Foley

TO: Christine L. Nolin
TO: Ruth D. Saunders
FROM: Thomas C. Jensen

Council on Environmental Quality

SUBJECT: Dwyer opinion excerpts




EXECUTIVE OFFICE OF THE PRESIDENT
04-Nov-1995 03:51pm

TO: : Kathleen A. McGinty
FROM: Dinah Bear

Council on Environmental Quality
CC: Thomas C. Jensen

CC: Shelley N. Fidler

SUBJECT: Judge Dwyer

Judge Dwyer issued his order on Friday regarding the 4 sales under
injunction and the 2 withdrawn sales. You will recall that
plaintiffs (Seattle Audubon) asked that Dwyer rule that the sales
did not come under the timber rider; intervenors (Washington
Contract Loggers Assoc.) asked that he transfer the matter to
Judge Hogan.

Dwyer did neither. Instead, in a short opinion which recounts the
history of the spotted owl controversy,development of the Forest
Plan, and passage of the timber rider, he stayed Audubon’s motions
until Judge Hogan finished with all related matters in the
District Court and denied the loggers’ motion to transfer. He
also ruled that any party could renote the motion on one week’s
notice. In other words, he acknowledged the procedural
complexities of the situation but RETAINED JURISDICTION over these
cases.

Justice also sent over a portion of the transcript from the
arguments in this case, which as soon as one of our copier
machines is fixed, I will forward to you. There are a couple of
interesting points:

o Rutzick makes it eminently clear that in his view, Section
(d) of the timber rider (mandating expeditious release of the
sales offered under option 9) "does not direct the implementation
of Option 9." His interpretation is that Congress was extremely
careful and precise in NOT directing or endorsing option 9;
rather, Congress simply directed the land management agencies to
expeditously release timber sales in the area covered by the
Record of Decision for Option 9, regardless of whether the sales
comply with option 9 standards or not. Having made that point,
Judge Dwyer then asks:

DWYER: "If they did not follow the plan that was approved,
what standards would they use?"



RUTZICK: "Our judgment is that Congress did not prescribe
them the standards."

DWYER: "So they could just order sales anywhere theyw
anted to, the Natioanl Forest Management Act notwithstanding?"

RUTZCIK: "That’s our interpretation of what Congress has
done. They directed sales to be prepared expeditiously,
notwithstanding any other law."

. DWYER: "And in the process, all enviornmental laws and all
wildlife protection laws could be ignored?"

RUTZICK: "Yes."

DYWER: "Would it not take a more explicit statement by
Congress to do that?"

RUTZICK: "I don’t think you can get more explicit than
notwithstanding any other law."



SUMMARY: Section 318/Non-Section 318 Timber Sales

Timber sold/released under Section 318 FY 90 Approps.
prior to enactment of P.L. 104-19 (FS & BLM):

4.1 billion board feet

as of 11/1/95

VOLUME RELEASED & AWARDED UNDER Section 2001 (k) of P.L. 104-19:
Forest Service

mmbf sales mmbf sales mmbf sales
o SECTION 318 SALES 57 12 64 14 121 26
(Non FP LSR acres n/a n/a n/a 10 10
Additive) Modified in Forest Plan 13 3 n/a 9 12
NMFS Fish Concern 24 5 n/a 0 5
o NON-SECTION 318 SALES (1990-95) 59 18 116 28 175 46
(Non FP LSR acres 0 0 n/a 8 : 8
Additive) Modified under Forest PI 0 0 n/a 11 11
Eastside Forests 59 18 n/a 0 18
Key Watershed n/a n/a n/a 9 9
NMFS Fish Concern 17 8 n/a 5 13
| Total, released under P.L. 104-19 116 30 180 42 296 72|
REMAINING SALES SUSPENDED, UNAWARDED, OR PENDING:
o SECTION 318 SALES
Not subject to release under
known to be nesting - 229 55 10 2 239 57
Enjoined/delayed by court cases 50 8 0 0 50 8
o NON-SECTION 318 SALES
Pre- Oct. 1990 sales 12 1 16 3 28 . 4
Not subject to release under '
known to be nesting 0 0 10 4 0 0
Enjoined/delayed by court cases 15 3 0 0 15 3
Purchaser out of business 38 12 0 0 38 12
| Total, suspended or pending 344 79 36 9 370 84|
TOTAL 2001(k) volume: ' 460 109 216 51 676 160

Ve



11/1/95
TIMBER PROGRAM OPTIONS

DECISION SETS
I. Section 318 Sales Already Released

0o 121 m board feet (bd ft) in 26 sales released in August and September
o effects?
o administration options (see below)

IL. Pre-FY 1991 Non-318 Sales

identify list of sales (4 sales, 28 m bd ft)

effects ? '

release list to court 11/1

brief to be filed with court?

be prepared to appeal potential order to release these sales, based
on language re. dates

o other administrative and/or legislative options (see below)

© O O O ©

III. “Known to be Nesting” Restrictions on All Sales

“318 sales” covered: 57 sales, 239 m bd ft .
“non-318 sales” not protected, due to lack of field data on nesting (?)
brief to be filed with court

November 7 court arguments

prepare for appeal on merits

consider including these in other administrative and/or legislative
options (see below)

©C O O O 0 O

IV. Non-318 Sales, 1990-1995 Already Released

o 46sales, 175 mbd ft
o see administrative and legislative options (see below)

V. Other Sales Not Yet Released

o Section 318 enjoined in other cases (8 sales, 50 m bd ft)

Non-318 sales enjoined in other cases (3 sales, 15 m bd ft)

o Non-318 sales that “cannot be awarded” (i.e., due to purchaser out of business) (12
sales, 38 m bd ft)

o other administrative and/or legislative options (see below)

o



LEGAL OPTIONS

Current Litigation related to §2001(k) (old growth sales)

The government is under court order to submit a list to Judge Hogan Nov. 1st of all
sales offered prior to FY 1991. These sales will not automatically be ordered to be -
released - they come under a declaratory judgment issued by Judge Hogan finding that
such sales fall under the Act. Determine whether to ask for an extension of time, and
determine whether remaining pre-FY’91 sales can be shielded from release and if so,
determine whether that should be done. (NFRC v. Glickman) ‘

Defend or appeal decision regarding enjoined or withdrawn sales. Eleven sales
falling under Judge Hogan’s ordér are either currently the subject of an injunction, or
in some instances, were withdrawn voluntarily because it was clear they would be
enjoined. Judge Dwyer is hearing arguments this afternoon about 6 such sales. v
(Seattle Audubon Soc.’y v. Thomas) . We are arguing that the 4 enjoined sales at
issue this afternoon should not be released because they were previously found to be
in violation of §318. The Forest Service did agree to release the 2 withdrawn sales.
Plaintiffs are arguing that none should be released and industry is arguing that all
should be released. This will be the first of the Rescission Act cases to be heard
before Judge Dwyer, who tried the long series of spotted owl cases and upheld the
validity of the President’s Forest Plan. If Judge Dwyer rules favorably for plaintiffs
on all sales, we will have to decide whether to pursue an appeal regarding the
withdrawn sales. If we lose, do we appeal?

Should we continue to pursue appeal on “areas vs. sales" in NFRC v. Glickman?
Argument is currently set in January before the 9th Circuit. There may be an issue of
mootness, if all of the trees are already harvested, but they may not all be harvested.

- . Vigorously pursue "known to be nesting" arguments (this issue arises in 3 suits, 2 of

which are in front of Judge Hogan brought by NFRC and Scott Timber and in front -
of Judge Rothstein, brought by environmental plaintiffs.) Arguments are scheduled in
front of Judge Hogan next Tuesday, Nov. 7th, on both the issues of whether he

should transfer this issue to Judge Rothstein and on summary judgment motions.

We should develop strategy to follow if we lose in district court and lose a motion to -
stay the sales, (which would put us in the same posture as we just experience on the
"area vs. sales" issue).

Pursue legal analysis of buy-out authorities and options.. Section 2001(k) requires the
agencies to offer alternative timber of like kind and  volume if a particular sale cannot
be offered. If the agencies do not have available alternative timber meeting the
statutory criteria, there is no explicit remedy. A policy issue involved in this question
is whether agencies should offer sales assumed to be sales under the Forest Plan as
alternative timber. Questions have also arisen as to the extent of the agencies’ legal
authorities to buy-out sales and under what terms and conditions. Justice is doing an
analysis of these issues..



Related Litigation

Salvage saies under Section 2001: The first suit challenges a sales on the Daniel Boone
Forest in Kentucky. The significant legal issue arlsmg here is the appropriate standard of
review for a court under the timber rider.

Two lawsuits have been filed against the Forest Service for the Thunderbolt sale in Idaho,
alleging violations of public trust as well as the arbitrary and capricious standard in the
timber rider,

An issues has an'éen in‘a case on appeal as to when the provisions of the salvage section of
. the act are actually triggered.

In another suit dealing with salvage, plaintiffs are raising st 'Amend.ment/Native American
issues. :

NRDC and other environmental groups have filed a suit challenging wildlife protection
‘standards for timber sales on the East Side, based on their assessments of likely impacts

under both the timber rider of the Rescissions Act and the Columbia Basm Ecosystem -
- provision of the Interior appropriations bill.

Possible Litigation

We anticipate that environmental groups will challenge the validity of the Forest Plan in front
of Judge Dwyer at the earliest opportunity.
ADMINISTRATIVE OPTIONS

° Implement and interpret law so as to minimize adverse environmental impacts of
2001(k) and salvage sales.

L Litigate aggressively on behalf of our interpretation and implementation.

° Reiterate to USFS and BLM the imbortance of using their available discretion to
achieve high environmental standards. Avoid problematic salvage sales.

o Negotiate, if possible, consensual modifications to problematic old growth sales.
L Pursue land trades between federal, privéte, and state forest lands with the aim of
protecting sensitive areas on federal land. Pursue land trade ideas raised by former

Gov. Goldschmidt with K. McGinty

° Negotiate, if possible, financial "buy-outs" of problematic old growth sales.



o Maintain operation of the Office of Forestry and Economic Development or its
functional equivalent :

e  Ensure that Forest Plan-related economic assistance funding is available and disbursed
° Instruct agencies (working with and devoting resources to the Regional Ecosystem
Office) to analyze ecological impacts. of section 2001(k), mitigation opportunities, and

~ other measures to protect integrity of Forest Plan.

LEGISLATIVE OPTIONS

o Amend provisions of the rescissions act in order to:

1. confine geographic and temporal scope to "pure 3_1_8" sales (may raise question

of legislative "taking")

2. eliminate industry interpretation of "known to be nesting"
3. repeal subsection 2001(k) [old growth section]
4. explicitly provide for land transfers and buy-outs where rights may have vested
5. repeal section 2001 [entlre timber rider]
o Resist legislative efforts to undermine or eliminate ecosystem planning and

management efforts (Columbia Basin, Sierra Nevada Tongass riders); h1gh11ght the
crisis-avoidance role of these plans.

' COMMUNICATIONS OPTIONS

] Commumcate to public that 1nJunct1ons and related problems result from
unanticipated/inappropriate interpretation of Act.

® . Highlight our effort to persuade timber sale holders to avoid or mitigate for
env1ronmenta1 harm.

. Organize White House meetings with stakeholders
o Organize frequent VIP message events in the region highlighting:
1. Achievements of the Forest Plan

- balanced approach

- . achievement of timber sale targets
- Jobs in the Woods program

- economic assistance

- watershed restoration projects

< fishery protection measures

2. Other parties’ efforts to return region to gridlock

.
3
i



EXECUTIVE OFFICE OF T

TO:

FROM:

CC:

SUBJECT:

03-Nov-1995 11:32am

Thomas C. Jensen

Christine L. Nolin
Office of Mgmt and Budget, NRD

Ruth D. Saunders

draft memo

HE PRESIDENT

I've heard the Garamendi proposal explained slightly differently,
ie. that 318 sales would be cut and Forest Plan sales withheld to

compensate.

I assume you’ve framed the question as Forest plan replacement
timber because of 2001(l) and because withholding FP timber to
compensate wouldn’t really compensate.

True? Or is what I’ve heard of the proposal wrong?



BERET

What  arvt BEL prop o ted - o
9 vew wedoe W vy Thr,
vert Il o sy ey That

(et swbshibhibes ~



SuBSTITUTE
VorL. FoR
"RAD SALES

A PR G Gm— G

—

Tved ! T

1]

T

| SUBSTITIA

i

L. 260

1]

1]

QAR AMENDI

oL
~0
)

PROfoSAL



N okes -Pw j;ck LVN/Q\V\K

f

Timba view h iﬂcirﬁm Aot , ,
3 ?aﬁ‘s B ara\vqi. ; op Ken a\ y Rc“'\w & L .
A A Tlas wedt s erivig w,\a‘:u L S3IE &eLLu L

(Tuemlh people ﬁuu\ WL Wey conbont tving. vv.la_ut'u.{ h &alua{t ro'ﬂ;u\
i FHae voac(\

Tuoo ‘q\ ] LL[(LL i FEues Vl\aL\'\a\.\ o L3IF ",v\w;n‘v_\-— ..
Our Lhar cauntd Ty Past weele's i = Aveas v. gal.u
SRV \ck T wg\cu‘ t/\ wxT. bsnw.‘l e ny — tuum 2 Lt W.&-Elv']

A'\fw\s v Sm‘.u 1iSUC - " sTat laM.{ua{g }
Oue tubeap: that Brws wt b melean omly 'Hu-?cu\\« »st mlu callid har

\o~1 wehon 37, bua w/lald Br o ot e oo Tum

%V \‘vxjca’? Tlhat fras ws o veliaae a\l sales .. Fwode(ﬁfmde Tvie~—
b emachwasT i iw Hhae avea m(. C::wcc{ Y u]“al&'

—~wlhidh 1y ke pakead Arvan 1 O0R + WA
Loar wnele Sl twial O.U.A-\'\-cfku‘ .
Dihier & (t‘\'od—ws\ valid b TS - M t\h/vw,ha).« oAA

nv\-uk e~ a.wwouok

sk s wlinw  oaatos ﬁﬁwﬁ_”muﬁm Las(

Asbed Qev LT ¢ all sodts dlbud o~ awanasud Jric h (LoT K,
Bonig “1 \Aﬂl\\/\,‘- lo»u-s Lv.&_ LU\&"‘,?\J"'—WCMT hf"w\(m‘ euA‘uhw

DeT ocalud Mis Gt qw . 8Svay Puraaclivg . le??!c\.l ot v&func)\ Tes)
DT ttam Il oFpeed b S v raslud 9He Gie e w shaqg
f?u«dvi"\\ agpead~ At G .V'Q/Lu_t—cckz Oval any slokd D
AP i 7 _ Mo\ ot widean { confran T
Dol ée,c,\ww& met h mL WL\LM\V\.\ w ECH tAtw ; ovellu M~
v liaae “ oM sulo . o Wo Poss U\S’uccuj
Aouwma L LT el T s, A’\\XU\ oAt~ Do« 2 Q. (uete —

\&Mv \‘4\' U\ u,(ld,\ALU\ Faolue \ (_()\M\AMAMACOL,\\K e tx.



AL+ \ e,msu\»\m U S L
My bevet anr ﬂ.u. \oau\v\ CAll el waba, w lale sl«?\‘d;
dot cnll §C, w ke Lhan b wuunr dediv es. _

S~ oppead Tt Tewm= by Witk Rual  wmiany bees . wnl beeanT

Shll Laves P~ 190 sales.  Toege win waalo 7»’\‘,,57_0‘,0@4?
we \Lan ~.S‘lix(h+4--\ Letben cone un T~ | caan e e s saund, LT (.n.;_,
Lvlu\/wc\ :::cl'\c_u\:ts Csrmar Gfewl o, _ '
Scliwmi dr has \OO«(L«:\M\—\,WdI wnlt @ h war (‘\"Lm 6 aclie~
wr bl e lan) | L ,
Br wod el o b wa ey I\V\_M_\'\M,wmﬂ saly, Lo
L\\_ U sttt Bowdld flendd \eﬁM)
Taloke — Suppo el to C\b\ w| ot \,,ul«,ulauh _
v Fueiy bkmdan VQU.LLg\ (AMV\‘I L:cfu.,\
- May . O 5 e Lo Lillie—s.. .
CDenwd e wlGlee Yaw's a veal qufaALu'fLuUhT“
T,

Next weeh- Wunwonaane e NS\-\»\& e
Aok o iv Tt Yoo W plvan wagoun T -
C Tlag say: weedt alcbual ?\Athd {V\Muu\ MJL.V\-‘
W sun L Tl "?Vackud( MU‘QA exieh . Uw U‘\J:u.\u‘\v\ 7&01 G
- Sa enat ?va el 4 éel.uwuw. ujlu.’?.u.‘\ Y ot Lwah TL»{
Bbve Had.a~ e ellrn Watlieleton
\rma‘—w wak Roen H"OG—M
B Lty Hhye wntl decidan, ueT kmskﬁ
St Mpm ol Twdicdeds LAl o o Tl wany (lar &G)

NB—OM‘ SCRANL AAA © ~  OMAA nM-\ LM\\ b\"\u\( &Wv\ F:? |\'T(l£~. (‘Dw\lu SAA A —~

A ual \xukm b \Mw:. IF e maa shide weae eur, W'l L &
vetaull) :



Whot's oo hmwm\ hew v Thar HoudW  boo becowa flu Kb czan.
el by wer wedes -k e (Tubia fon o ‘

A e mwmatn gvt» s wy h ool ot oo - o
- LblerislaMe— - voaiua oP W e—s

o Prran aua v orele deanee .
L. Foat aren ger Lurben debiiik e - lemean b L« WJL\H.r

cRep el wlhdle BAE greleo
. Teped euive Ko Vi~

Ty b o Ly wa(..,,,w\ | emdh \rvm&(:usl\tuyouJS LSRN
2. Commmntni e s
2. Mwiwadbwalive Aok ,
o. Lall tul Py e \au\,w’ts[ lemd Woms et =
\u.c\'w&*w\ v\vww c?hf-w A BRuclbon baewnan~d 'Pw’?\axl)
L. Freene %ﬁﬁ-ﬂw&-‘ (N«Q.\"o.\tﬂ-\u Carveabally - surpancd FP)

ERI WY ta. f;d.uo‘L v\,‘ rt-ﬁhc—s ,2‘7w ek L~\ v.wnqwb\u(



EXECUTTIVE OFFICE OF T HE PRESIDENT
02-Nov-1995 06:25pm

TO: Martha Foley

FROM: Elena Kagan

Office of the Counsel

SUBJECT : Today’s revelations on timber

1. The Forest Service mess is still not resolved. At one point in the
afternoon, the Forest Service swore it knew what was as yet unreported: 150
million bd. ft of 1990 sales. Then it turned out at the 2:00 meeting that the
Forest Service was unaware of an obligation to list sales that occurred prior to
1990. So the Forest Service now has to start a search for these earlier sales.
There may be none; there may be a lot. It’s impossible right now to know. It
also seems highly uncertain whether there are really 150 million bd ft of
unreported 1990 sales. I have suggested to Jennifer that Harold call over to
the Forest Service to tell it to get its act together. 1It’s obviously very

difficult to figure out what we want to do on any front -- litigation,
legislation, or administrative action -- until we know the full scope of the
problem.

2. There’s no word yet from Judge Hogan. Lois is convinced that Mark Rutzick,
attorney for the plaintiffs, will respond to DOJ’s pleading of last night by
filing a motion for contempt and/or sanctions today. He hasn’t filed anything
yet, but Lois thinks the shoe will probably drop at any moment.

3. At the 2:00 meeting, which is attended by lots of agency and DOJ people,
there was much sentiment for greater guidance from the White House. (A bit
ironic in light of our experience with Justice, but...) Some participants at
the meeting argued: they are, as a matter of course, making decisions every day
about how to interpret and enforce this statute; they have received conflicting
signals from the White House; they have no principles to guide their decisions’
what they really need is a clear guiding principle -- e.g., interpret the
statute as narrowly as possible.

4. I haven’'t had a chance to look at the Option 9 language/legislative history,
but will try to do so tonight or tomorrow. You'’'re right, of course, as to its
importance.



MEMORANDUM

TO: Tom Jensen

FROM: Nancy Hayes, BLM
DATE: November 2, 1995
RE: Replacement Timber

In an effort to resolve certain issues related to replacement
timber so that BLM may begin the process of planning sales
involving alternative timber, we propose to take the following
approach unless anyone objects (we have consulted with the Forest
Service and they have no objection):

1. Re timing: We are going to take the position that under the
Act we should make every effort to award replacement timber by the
end of FY 1996 (accordingly we are not reading the Act to require
that the purchaser have time to complete harvest by the end of
1996, or for that matter that the Act imposes a hard and fast
requirement that it be awarded by then).

2. The Act requires "equal volume of timber, of like kind and
value, which shall be subject to the terms of the original
contract." We interpret this to mean:

~-replacement volume must be comparable (the same or nearly
the same) in terms of volume quantity by species, percentages
of grades by species, and average diameter.

--Other harvest parameters, such as average volume per acre,
varding distance, required harvest system, transportation
distance, etc., can be made comparable by an appropriate value
adjustment in the contract. Certain purchasers with multiple
processing facilities may have the flexibility to accept
significantly different timber. They would still expect to
benefit from value adjustment to achieve "like value." Other
purchasers, e.g., Hull-Oakes Lumber Co. (Roman Dunn -- 0Old
Growth timber) have little flexibility and would expect the
characteristics of the timber to be very comparable.

3. Replacement volume awarded in accordance with Section
2001(k) (3) does not have "sufficiency language" by wvirtue of
"Notwithstanding any other law" in Section 2001(k) {(1). We

will comply with the standards and guidelines in the President’s
Forest Plan in awarding alternative timber.

4. We will execute a mutual rescission of the China Creek timber
sale, thus bringing it within the Act and allowing us to provide
replacement timber as necessary. Purchaser has agreed.
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WHITE HOUSE FOREST PLAN PRESS CONFERENCE, JULY 1 1993

“_ ..We are doing the best we can with the
Lacls a5 Lhey now exist in the Pacific
Northwest....We believe in thic cace it ic
clear that the Pacitic Northwest requires bhoth
d healllly econouwy dnd o hedllhy euvironmenl
and that one cannot cxict without the
other....The plan meets rthe standards that T
sel as Lhe conference concluded. ... IL proLecls
the long- term hecalth of the foreste, our
wildlife and onr waterways. T is clearly
scientificdally sound, ecolouyically credible,
and lcgally decfenoible.®
PRESIDENT BILL CLINTON

"A  healthy forest economy demands a healthy
foresc."
VICE PRESIDENT AL GORE

“....I think it’s worth rcmembcring that what
Lhe scientific team hag told us is that under
the unified forest reserve [the Forest Plan],
there should be a flow of about 12 billion
board feet in a 10-year period, and that
leaves a certain amount of flexibility with
respect to how that’s allocated....The Unified
Forest Plan is now in place, but that doesn‘t
mean that we can’'t modify and perfect it as we
go along."
SECRETARY BRUCE BABBITT

The Administration has made a general policy commitment to
"ramp up" Forest Plan timber sales as rapidly as possible so as to
hit 800 mbft. by the end of this fiscal year. For a previously
wor ibund Federal timber program, this would represent a significant
achievement in providing an expanding, predictable and sustainable
supply of timber tor Northwest timber communities. Ln order to
dchieve Lhe pullivy Larget of 800 mbft this fiscal year, all BLM and
Porest Service '"green gales" in the planning pipeline have beean
allocated to date to the korest Plan side of the ledger book.

Unfortunately, recent court rulings have upheld a swesping and
ext.reme interpretation of the so-called "section 318" provisions of
the Rescission Act, resulting in the ordered release of past
repudiated timber sales which are inconsistent with the
environmental standards of the lorest Plan. (ontrary To the
Presidenl’s Forest Plaming criteria, these repudiated sales are
ncither ocientifically cound nor ecologically credible, thereby
raimring new uncertainty about the long-term viability of the Forest

Plan itsell.
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One option for minimizing adverse effects to the Forest Plan
would be to offer substitute green timber (which could be harvested
congigtent with the Plan) for the environmentally unacceptable
sales ordered released by the courts. While BLM has indicated that
il would be able tu provide substilule yreen Liuber of Lhis sort,
the Forest Service has concluded that all of ite progcpective green
sales are already allocated and in the planning pipeline tor
achieving this year’s 800 mbft target for the Forest Plan. Thus,
any reallocaticn ot Forest Service green sales as substitute timber
would reduce the end-ot-the-year Forest Plan target by a comparable
amounl.

Neputy Secacretary John Garamendi has suggested that the Forest
Plan's 800 wbllL Laryel [ur Lhis Fiscal Yedar is not 1legally
mandatced. Rather, it is a policy goal or commitment for providing
a deafinad and predictable amount. of timbher for the region’s forest
economy. From that perspective and in light of recent court
dcvelopmenta, Decputy Eccrctary Caramendi has suggested that
consideration bhe given to diverting such Forest Service qreen
sales from the Forest Plan pipeline as may be necessary to offer as
substitute timber of like kind and value for environmentally
unacceptable court ordered sales.

This would result in no net diminishment of the overall volume
of timber provided to the region during FY 1996. Rather, it would
involve an accounting change as to how we characterize the volume
that we ultimately produce: instead of stating that we made
available 800 mbft of timber exclusively under the Forest Plan, we
would state that we provided the same 80U mbft, but divided Xxx
mbft under the Forest Plan and YYY mbft as necessary substitute
timber in lieu of repudiated court ordered salee. Such an approach
would add the substitution of timber along side other
aduinistrative options like sale renegoliatlion or repurchase.

A legal review would need to be undertaken ot section 2001 ot
Lhe Rescission Acvl Lo agsess whellier Lhere aqre duny leyal
impedimente which could bar the Adminictration from implementing
this option.



Information Item: Standard of Judicial Review for Salvage Timber Sales

Under the Rescissions Act

L Where we stand: The Kentucky Heartwood case involves a challenge to several
salvage sales’ potential effects on the endangered Indiana bat. We filed our opening
motion on Monday 10/30. In our brief, we recognized that:

A. There is no review of the scope and content of the required environmental
documents (the EA and BE), because they are left to the Secretary’s sole discretion.
Section 2001(c)(1)(C).

B. There is no review of the extent to which a decision document considers
environmental effects or is consistent with environmental standards and guidelines.
Section 2001(c)(1)(A) states:

A document embodying decisions relating to salvage timber sales proposed
under the authority of this section, shall, at the sole discretion of the Secretary
concerned and to the extent the Secretary concerned considers appropriate and
feasible, consider the environmental effects of the salvage timber sale and the
effect if any on threatened or endangered species, and to the extent the
Secretary concerned, at his sole discretion, considers appropriate and feasible,
be consistent with any standards and guidelines from the management plans
applicable to the National Forest or Bureau of Land Management District on
which the salvage timber sale occurs.

C. There is review of whether the decision to proceed with the sales was arbitrary
and capricious, section 2001(f)(4), but not of whether the decision complies with any
environmental or natural resources law. Section 2001(1).

II. What remains to be worked out: How should the government respond to the
question: "Does the Rescissions Act prohibit in all circumstances judicial review of
the environmental conclusions of the decision to proceed with a salvage timber sale?”

DOJ, DOI Solicitor’s Office, and USDA OGC have agreed in concept to the
following general approach:

The Rescissions Act grants the Secretary extraordinary discretion in
considering the environmental effects of timber salvage sales. We need not
describe the limits on that discretion, because the decision on these sales (e.g.,
the sales in Kentucky Heartwood) clearly meets this standard.

The agencies still need to work out how we would respond to specific questions from
a judge at oral argument.



EXECUTIVE OFFICE OF T H

TO:

FROM:

SUBJECT:

01-Nov-1995 09:29am

(See Below)

Thomas C. Jensen
Council on Environmental Quality

MEETING NOTICE

E

PRESIDENT

The EOP/Agency timber working group will meet tomorrow, Thursday,
November 2, 1995, at 2:00 p.m. in the CEQ Conference Room (722

Jackson Place).

in excess of two hours.

The agenda will include:

1.

2.

3.

4.

5.

Please be prepared for a long meeting, probably

Pursuit of NFRC v. Glickman appeal - Chair

Standard of review applicable to salvage sales - Agencies

Temporal scope of salvage provisions (aka "Anne Peterson’s
issue") - Justice

318/Hogan sale buy-out standard and valuation - Justice

Other business - Chair

Please call me or Dinah if you’d like to add other items or wish
to distribute materials to the group ahead of time.

Thanks for your cooperation.

Distribution:

TO:
TO:
TO:
TO:
TO:
TO:
TO:
TO:
TO:
TO:

Alice E. Shuffield

FAX
FAX
FAX
FAX
FaX
FAX
FAX
FAX

(9-720-5437, Greg Frazier)
(9-720-4732, Jim Lyons)
(9-208-6956, Ann Shields)
(9-208-4684, George Frampton)
(9-208-3144, Bob Armstrong)
(9-514-0557, Lois Schiffer)
(9-482-6318, Doug Hall)
(9-260-0500, Steve Herman)

Kathleen A. McGinty
Shellee, Fidlea

i

|

L'\



TO:
TO:
TO:
TO:
TO:
TO:
TO:
TO:
TO:
TO:
TO:
TO:
TO:
TO:
TO:
TO:
TO:
TO:
TO:
TO:
TO:
TO:
TO:

o

T J Glauthier

Ron Cogswell

Mark A. Weatherly
Christine L. Nolin

Elena Kagan

Martha Foley

Kris Balderston

Jennifer M. O’Connor
Dinah Bear

Remote Addressee

FAX (92084684,Don Barry)
FAX (94821041,Bob Zjiobro)
Remote Addressee

Remote Addressee

FAX (92191792,Kris Clark)
FAX (96902730,Mike Gippert)
FAX (92085584 ,John Leshy)
FAX (95144240,Jim Kilbourne)
Remote Addressee

Thomas C. Jensen

Ruth D. Saunders

Remote Addressee

FAX (92083877,Bob Baum)



-

Legal Questions:

1. What can Plaintiffs do to force release of the list prior to November 15th? In other
words, are they likely to file a motion to force disclosure and perhaps another try at
contempt, arguing that there had already had one extension - that we failed to comply and
that we have to produce a list immediately? If so, what are our options?

2. Assuming that immediately upon filing a list of sales with Judge Hogan, plaintiffs
are likely to move to amend Judge Hogan’s injunction to include those sales, what are the
government’s options? Procedurally, can we assert any new legal arguments at that time?
If so, can we argue any new theory in regards to sales that were offered prior to the
passage of Section 3187 How strong is that argument? What are the appeal possibilities?

3. If some of these newly found sales are the result of the 1984 "buy-back", are they
still truly live sales? In other words, is there any chance they were cancelled when we

bought them back?
5 Is there any other legal way to slow down or prevent transfer of title to purchasers?

6. How strong are our legal arguments regarding the situation in which the high
bidder has gone out of business? Apparently, the Forest Service custom is to go to the
second bidder; BLM does not customarily go to the second bidder. Does that affect each
agency’s legal position? What if the second highest bidder has also gone out of business?
What about the sentence in §2001(1)(k) stating that the return of the bid bond doesn’t
relieve the Secretary of his obligation to implement Section 2001(k). .

7. If we have to release any further contracts, can we use the original terms of the
contracts (as spec1f1ed in §2001(k)) to modify or cancel the contracts, either under the "if

- for any other reason" provision or just through the "original terms of the contract”

provision?

8. Are there any legal impediments to directing the land management agencies
to immediately cease offering any new timber sales in the affected states?
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EXECUTTIVE OFFICE OF T HE PRESIDENT
02-Nov-1995 08:44am

TO: Elena Kagan

FROM: Martha Foley

Office of the Chief of Staff

SUBJECT: RE: fyi on timber

Yes, I did pick up word of this. Can you keep me posted on
anything you pick up on his reaction and/or any decision he makes?

Did you catch the mention at yesterday’s meeting that the timber
industry is arguing the same construct on the Option 9 language in
the rescission bill as they did (successfully) on 318? I will
take a look at the legislative history on this, but if you also
have a chance and have any thoughts it would be worth talking.



SUMMARY: Section 318/Non-Section 318 Timber Sales

Timber sold/released under Section 318 FY 90 Approps.

prior to enactment of P.L. 104-19 (FS & BLM):

4.1 billion board feet

»”

as of 11/1/95

VOLUME RELEASED & AWARDED UNDER Section 2001 (k) of P.L. 104-19:

Forest Service Total
mmbf sales mmbf sales mmbf sales
o SECTION 318 SALES 57 12 64 14 121 26
(Non FPLSR acres n/a n/a n/a 10 \J 10
Additive) Modified in Forest Plan 13 3 n/a 9 (artin 12
NMFS Fish Concern 24 5 n/a 0 Roves T 5
7 o)
H»Jw, o NON-SECTION 318 SALES (1990-95) 59 18 116 28 175 46 k\n".h
(Non FP LSR acres ~tw 0 0 n/a 8 8 M 5
Additive) Modified under Forest Pl -iw 0 0 n/a 11 17 W
Eastside Forests — el 59 18 n/a 0 18 m
Key Watershed _;,, ng“\,\ n/a n/a n/a 9 9 otor-
NMFS Fish Concernteflun 17 8 n/a 5 13
e
B‘otal, released under P.L. 104-19 116 30 180 42 296 @
. REMAINING SALES SUSPENDED, UNAWARDED, OR PENDING:
M o SECTION 318 SALES
Tw Tuesday (H «) & Not subject to release under
F? ¢ known to be nesting 229 55 10 2 239 57,
Enjoined/delayed by court cases 50 8 0 0 50 (8 ) a7
o NON-SECTION 318 SALES 1 Z 25 q | /A
Pre- Oct.1990 sales ~ InN \Fﬂ/ \f/ \Dg b/ )e/ y'4
Not subject to release under _ Lo N
known to be nesting -In/ 0 0 10 4 " y
Enjoined/delayed by court cases - guT" 15 3 0 0 15 3
Purchaser out of business - § aut 38 12 0 0 38 12
N
| Total, suspended or pending 344 79 36 9 370 84|
TOTAL 2001(k) volume: ' 460 109 216 51 676 160
all suly ;’% _
5%10»&(? U \[&‘L_(f |



11/1/95
TIMBER PROGRAM OPTIONS

DECISION SETS

I. Section 318 Sales Already Released -

‘0

0
(§]

AV w s_?wu\" ?(W

121 m board feet (bd ft) in 26 sales released in August and September
effects? 1 e o FlecTs cn FP.

.. . . ~ o emS
administration options (see below) Dos qen~ o

II. Pre-FY 1991 Non-318 Sales

© © 0 o ©

(0]

identify list of sales (4 sales, 28 m bd ft)

effects ?

release list to court 11/1

brief to be filed with court?

be prepared to appeal potential order to release these sales, based
on language re. dates

other administrative and/or legislative options (see below)

IIL. “Known to be Nesting” Restrictions on All Sales

©O © O O o ©

“318 sales” covered: 57 sales, 239 m bd ft

“non-318 sales” not protected, due to lack of field data on nesting (?)’
brief Mg filed with court

November 7 court arguments

prepare for appeal on merits

consider including these in other administrative and/or legislative : —
options (see below)

IV. Non-318 Sales, 1990-1995 Already Released

(o)
(0

46 sales, 175 m bd ft
see administrative and legislative options (see below)

V. Other Sales Not Yet Released

Q

Section 318 enjoined in other cases (8 sales, 50 m bd ft)

Non-318 sales enjoined in other cases (3 sales, 15 m bd ft)

Non-318 sales that “cannot be awarded” (i.e., due to purchaser out of business) (12
sales, 38 m bd ft) _

other administrative and/or legislative options (see below)



»

{4

LEGAL OPTIONS

Current Litigation related to §2001(k) (old growth sales)

The government is under court order to submit a list to Judge Hogan Nov. 1st of all
sales offered prior to FY 1991. These sales will not automatically be ordered to be -
released - they come under a declaratory judgment issued by Judge Hogan finding that
such sales fall under the Act. Determine whether to ask for an extension of time, and
determine whether remaining pre-FY’91 sales can be shielded from release and if so,
determine whether that should be done. (NFRC v. Glickman) '

Defend or appeal decision regarding enjoined or withdrawn sales. Eleven sales
falling under Judge Hogan’s ordeér are either currently the subject of an injunction, or
in some instances, were withdrawn voluntarily because it was clear they would be
enjoined. Judge Dwyer is hearing arguments this afternoon about 6 such sales. '
(Seattle Audubon Soc.’y v. Thomas) . We are arguing that the 4 enjoined sales at
issue this afternoon should not be released because they were previously found to be
in violation of §318. The Forest Service did agree to release the 2 withdrawn sales.
Plaintiffs are arguing that none should be released and industry is arguing that all
should be released. This will be the first of the Rescission Act cases to be heard
before Judge Dwyer, who tried the long series of spotted owl cases and upheld the
validity of the President’s Forest Plan. If Judge Dwyer rules favorably for plaintiffs
on all sales, we will have to decide whether to pursue an appeal regarding the
withdrawn sales. If we lose, do we appeal?

Should we continué to pursue appeal on “areas vs. sales" in NFRC v. Glickman? .
Argument is currently set in January before the 9th Circuit. There may be an issue of
mootness, if all of the trees are already harvested, but they may not all be harvested.

- .Vigorously pursue "known to be nesting" arguments (this issue arises in 3 suits, 2 of

which are in front of Judge Hogan brought by NFRC and Scott Timber and in front
of Judge Rothstein, brought by environmental plaintiffs.) Arguments are scheduled in
front of Judge Hogan next Tuesday, Nov. 7th, on both the issues of whether he
should transfer this issue to Judge Rothstein and on summary judgment motions.

We should develop strategy to follow if we lose in district court and lose a motion to
stay the sales, (which would put us in the same posture as we just experience on the
"area vs. sales" issue).

Pursue legal analysis of buy-out authorities and options. Section 2001(k) requires the
agencies to offer alternative timber of like kind and volume if a particular sale cannot
be offered. If the agencies do not have available alternative timber meeting the
statutory criteria, there is no explicit remedy. A policy issue involved in this question
is whether agencies should offer sales assumed to be sales under the Forest Plan as
alternative timber. Questions have also arisen as to the extent of the agencies’ legal
authorities to buy-out sales and under what terms and conditions. Justice is doing an
analysis of these issues..

LA
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Related Litigation

Salvage sales under Section 2001: The first suit challenges a sales on the Daniel Boone
Forest in Kentucky. The significant legal issue arising here is the appropriate standard of
review for a court under the timber rider.

Two lawsuits have been filed against the Forest Service for the Thunderbolt sale in Idaho,
alleging violations: of public trust as well as the arbitrary and capricious standard in the
timber rider.

An issues has arisen in a case on appeal as to when the provisions of the salvage section of

. the act are actually tnggered

In another suit dealing with salvage plamtlffs are raising 1st Amendment/Natlve American
issues.

NRDC and other environmental groups have filed a suit challenging wildlife protection

‘standards for timber sales on the East Side, based on their assessments of likely impacts

under both the timber rider of the Rescissions Act and the Columbia Basin Ecosystem

. provision-of the Interior appropriations bill.

Possible Litigation -

We anticipate that environmental groups will challenge the validity of the Forest Plan in front

of Judge Dwyer at the earliest opportunity.

ADMINISTRATIVE OPTIONS

o Implement and interpret law so as to minimize adverse environmental impacts of
- 2001(k) and salvage sales.-

o Litigate aggressively on behalf of our mterpretatmn and implementation.

° Reiterate to USFS and BLM the importance of using fheir available discretion to
achieve high environmental standards. Avoid problematic salvage sales.

° Negotiate, if possible, consensual modifications to problematic old growth sales.

protecting sensitive areas on federal land. Pursue land trade ideas raised by forme

o Pursue land trades between federal, private, and state forest lands with the aim of ,{‘ % \ol"“
Gov. Goldschmidt with K. McGinty - fwag bhy dod 4 Shike loeds? )

. Negotlate 1f possible, financial "buy-outs" of problematic old growth sales.-
peed ko A shalulc -

- NV LN AWV~ Ws—?vvuu M.O/\-b Si"‘“
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o Maintain operation of the Office of Forestry and Economic Development or its

functional equivalent

o Ensure that Forest Plan-related economic assistance funding is available and disbursed : *{
° Instruct agencies (working with and devoting resources to the Regional Ecosystem ’ sv
Office) to analyze ecological impacts. of section 2001(k), mitigation opportunities, and - ‘

~ other measures to protect integrity of Forest Plan. ' (‘

. LEGISLATIVE OPTIONS

° - Amend provisions of the rescissions act in order to:

1.

2. eliminate industry interpretation of "known to be nesting"

3. repeal subsection 2001(k) [old growth section] :

4. explicitly provide for land transfers and buy-outs where rights may have vested

5. repeal section 2001 [entu'e timber rider] ( w‘*?“ % \
° Resist legislative efforts to undermine or eliminate ecosystem planning and

management efforts (Columbia Basin, Sierra Nevada, Tongass riders); highlight the
crisis-avoidance role of these plans.

' COMMUNICATIONS OPTIONS : : :

confine geographic and temporal scope to "pure 318" sales (may raise question
of legislative "taking")

° Communicate to public that injunctions and related problems result from
unanticipated/inappropriate interpretation of Act.

e  Highlight our effort to persuade timber sale holders to avoid or mitigate for

environmental harm.

o Organize White House meetmgs with stakeholders - usT hwda cot That L«S)é k«s

@ wWhowr ‘we'ne wadd deafg ~

° Orgamze frequent VIP message events in the reglc;r; hlghhghtmg GRS A oo C anTon

1.

cuvivemadoad Luwtaw/"
Achievements of the Forest Plan _
- balanced approach i
- achievement of timber sale targets b
- Jobs in the Woods program
- economic assistance
- watershed restoration projects
- fishery protection measures

Other parties’ efforts to return region to gridlock
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EXECUTTIVE OFFICE OF T HE PRESIDENT
01-Nov-1995 08:50pm

TO: Martha Foley

FROM: Elena Kagan

Office of the Counsel

SUBJECT : fyi on timber

The latest news, in case you haven’t heard, is:

1. The Forest Service has not completed its search. In fact, there may be as
much as 500 million bd ft -- yes, 500 million -- of pre-1991 Hogan sales that
the Forest Service hasn’t quite found yet. Of course, there may not be nearly
so much. We don’t know. The judge is being told we will file a supplemental
pleading by November 15.

2. The four BLM sales are being reported to the Court as something other than
318 sales, though some will say they look suspiciously like 318 sales. BLM is
arguing that they are not 318 sales because the original purchasers walked away
from the contracts.

I suspect the district court judge is going to be one upset man tomorrow.

And, of course, we may have a huge problem coming down the road with respect to
the as yet undiscovered Forest Service sales.



EXECUTTIVE OFFICE OF T HE PRESIDENT

01-Nov-1995 06:20pm

TO: Martha Foley
TO: Jennifer M. O’Connor
FROM: Elena Kagan

Office of the Counsel

SUBJECT: fyi on timber

I haven’t gotten the complete story on this yet, but it appears that:

1. The four BLM sales on today’s list (of 5 1/2) may not be pre-1990 Hogan
sales after all; they may be real 318 sales. If so, of course, we should have
reported them to the court before now.

2. The Forest Service may not have completed searching its records for pre-1990
Hogan sales. If so, we’ll have to tell the court that the search is not done
and file a supplemental pleading when it is.

Hard to believe...
I'll let you both know when I learn more.
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EXECUTTIVE OFFICE OF T HE PRESIDENT

01-Nov-1995 06:20pm

TO: Martha Foley
TO: Jennifer M. O'’Connor
FROM: Elena Kagan

Office of the Counsel

SUBJECT: fyi on timber

I haven’'t gotten the complete story on this yet, but it appears that:

1. The four BLM sales on today’s list (of 5 1/2) may not be pre-1990 Hogan
sales after all; they may be real 318 sales. If so, of course, we should have
reported them to the court before now.

2. The Forest Service may not have completed searching its records for pre-1990
Hogan sales. If so, we’ll have to tell the court that the search is not done

and file a supplemental pleading when it is.

Hard to believe...
I'll let you both know when I learn more.



EXECUTTIVE OFFICE OF T HE PRESIDENT

01-Nov-1995 02:08pm

TO: Martha Foley
TO: ‘Jennifer M. O’Connor
FROM: Elena Kagan

Office of the Counsel

SUBJECT: FYI on timber

Lois Schiffer called to say that a district court in Washington yesterday
ordered oral argument for this afternoon in a case involving six more timber
sales. As I understand it, four of these sales are under a prior injunction
issued by the Washington district court; the other two, although not themselves
under the injunction, were withdrawn as a direct consequence of its issuance.
Schiffer thinks we might have a rulingsAon whether the government must also
release these six sales(as early as to aj) I asked her to start compiling,
along with the rest of the things she’s supposed to be putting together, an
inventory of these sales, as-wett.
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EXECUTTIVE OFFICE OF T HE PRESIDENT
01-Nov-1995 10:49am

TO: (See Below)

FROM: John O. Sutton

Office of the Chief of Staff

SUBJECT: Timber meeting

Harold Ickes will be having another timber meeting TODAY at 3pm in
room 476. Please plan on attending

If you have any questions, please call Jennifer O’Connor at
6-6350.

Distribution:

TO: Jennifer M. O'Connor

TO: Sheila D. Turner .

TO: Kris Balderston (A@7H~' )
TO: R. Lawton Jordan IIT (724~

TO: Alice E. Shuffield (@G/a«78=<~
TO: Robert C. Vandermark (C€&

TO: Ray Martinez

TO: Elena Kagan

TO: Thomas C. Jensen

TO: Martha Foley
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THE WHITE HOUSE

WASHINGTON

EXECUTTIVE OFFICE OF T HE PRESIDENT
31-0ct-1995 12:37pm

TO: (See Below)

FROM: Thomas C. Jensen

Council on Environmental Quality

SUBJECT: Compensation/buy out for timber contracts

Lois and Peter,

I would like to ask the Department of Justice to take the lead in
developing a legal analysis of the basis under which the United
States might "buy out" or otherwise through compensation
extinguish the timber harvest rights held by beneficiaries of
section 2001 (k) of the rescissions act.

In our meetings, we have heard a range of informal theories
articulated by various agencies as to the source, nature, and
extent of the rights held by beneficiaries of 2001(k). We need to
reconcile the theories and identify the resulting range of
valuation.

We should discuss this immediately.

Tom
Distribution:

TO: Remote Addressee
TO: Remote Addressee

CC: Kathleen A. McGinty
CC: T J Glauthier

CC: Martha Foley

CC: Elena Kagan



EXECUTTIVE OFFICE OF THE PRESIDENT

TO:

FROM:

31-0Oct-1995 07:29am

(See Below)

Thomas C. Jensen
Council on Environmental Quality

- SUBJECT: MEETING REMINDER AND AGENDA

The EOP/Agency timber working group will meet as regularly
scheduled today, Tuesday, October 31st, at 2:00 p.m. in the CEQ
conference room (722 Jackson Place).

The draft agenda is as follows:

1.

2.

6.

Approval of Agenda - Chair
Update on Recent Events - Chair
Update on Litigation - Justice

Compilation of 318, Hogan, and related sale information -
USDA and Interior

Proposal for special meeting on implementation of salvage
MOA - Chair

Other business

If you would like to include other items on the agenda, or
distribute materials in advance, please contact me at 395-7415 or
Dinah Bear at 395-7421.

Happy Halloween.

Distribution:

TO: Alice E. Shuffield

TO: FAX (9-720-5437, Greg Frazier)
TO: FAX (9-720-4732, Jim Lyons)

TO: FAX (9-208-6956, Ann Shields)

TO: FAX (9-208-4684, George Frampton)
TO: FAX (9-208-3144, Bob Armstrong)
TO: FAX (9-514-0557, Lois Schiffer)
TO: FAX (9-482-6318, Doug Hall)

TO: FAX (9-260-0500, Steve Herman)






THE WHITE HOUSE

WASHINGTON
EXECUTTIVE OFFICE OF T HE PRESIDENT
31-0ct-1995 11:49am

TO: Jack M. Quinn

FROM: Elena Kagan
Office of the Counsel

SUBJECT : meeting

Jack: Can you come to this? It would be great if you could -- and if we could
talk about the timber situation a bit beforehand. The precise issue here
concerns a list of pre-1990 timber sales that DOJ is supposed to submit to the
district court tomorrow. (The court hasn’t yet decided whether to force the
government to release those sales.) Some around the White House (most notably,
Martha Foley) want DOJ to ask for further time before submitting the list; DOJ
(assuming it has the info it needs from the agencies) doesn’t want to delay any
further. More generally, there seems to be a battle royal shaping up over DOJ
litigation strategy. As you know, many people were pissed off on Friday; that
anger doesn’t seem to be going away. Let me know if you can come. Thanks.
Elena



THE WHITE HOUSE

WASHINGTON

EXECUTTIVE OFFICE OF T HE PRESIDENT
31-0Oct-1995 11:28am

TO: (See Below)

FROM: John O. Sutton

Office of the Chief of Staff

SUBJECT: Timber meeting Today

Harold Ickes will be having a timber meeting TODAY (Tuesday) at
3:30 pm in Room 180. Attendance is MANDATORY. Please clear your
schedules to be there.

Attendees:

Ickes

Gorelick
Babbitt
Glickman

T.J. Glauthier
Martha Foley
Kitty

Tom Jensen
Katie McGinty + staff
Kagan

Marcia Hale
Ray Martinez

Distribution:

TO: R. Lawton Jordan III
TO: Alice E. Shuffield
TO: Kris Balderston

TO: Sheila D. Turner

TO: Robert C. Vandermark
TO: Ray Martinez

TO: Elena Kagan

TO: Thomas C. Jensen

TO: Martha Foley
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THE WHITE HOUSE

Office of the Press Secretary

For Immediate Release October 28, 1995

STATEMENT BY THE PRESIDENT
ON THE NINTH CIRCUIT COURT OF APPEALS DECISION TO FORCE ADDITIONAL
SALES OF OLD GROWTH TIMBER

I am deeply disappointed in the court’s decision to force the
Forest Service and the Bureau of Land Management to release these
sales of healthy ancient timber.

My Administration’s agreement with the Congress on this issue
was significantly different from the interpretation upheld this
week by the courts. We agreed that the Administration would not
have to violate our standards and guidelines for our Forest Plan
and for forest management in general, but only speed up sales that
met those standards. We do not believe that this extreme
expansion of ancient timber sales was authorized by the 1995
Rescission Act.

My Administration will actively pursue a legislative remedy
to correct this extreme result.:

At this time, however, there is no choice but to comply with
the court’s decision. The decision forces the release of timber
that may lead to grave environmental injury to chinook salmon and
other wildlife, and damage our rivers and streams. This could
jeopardize the livelihoods of thousands of people who depend on
the Pacific Northwest’s vibrant commercial and sport fisheries.

I have directed the Secretaries of Agriculture and the
Interior to work with the companies awarded contracts to seek
changes to mitigate any harm to salmon and other species and water
quality.

In signing the rescission legislation and in subsequent
directives to my cabinet, I pledged to uphold existing
environmental laws and standards. I will continue to fight for
those laws and standards.

-30-



- October 30, 1995

FOREST SERVICE 20071(K) SALES

u ENVIRONMENTAL MITIGATION NEGOTIATIONS:

The National Marine Fisheries Service has raised concerns about 5 sales on
the Umpqua National Forest (Oregon) because of their potential effect on the sea
run cutthroat trout. All of the purchasers have responded favorably to Forest Service
inquiries about modifying the sales to mitigate those effects.

Once contract documents have been executed on other problematic sales,
the FS intends to conduct similar negotiations.

u 2001(K) VOLU

The FS estimates its total 2001(k) volume at 507 mmbf.

Slightly less than 40%, 141 mmbf, has been released pursuant to orders
stemming from NFRC v. Glickman.

An equivalent amount, 137 mmbf, is not under threat of imminent release.
99 mmbf is encumbered by other litigation and 38 mmbf cannot be awarded,

primarily because the winning bidder in each case is no longer in business.

Release of the remaining volume, 229 mmbf, is subject to the resolution of

“known to be nesting.”

An attorney-client privilege attaches to several appended documents; please
handle them accordingly. .

Attachments.



October 27, 1995

Section 2001 (k) Timber Sales
Purchaser Contacts Regarding Mutual Modification of Released Sales

For those sales which were previously awarded and have now been
released, early contacts with purchasers indicate that they are willing
to mutually modify contracts to substantially mitigate environmental
concerns. Specifically, on the Umpgua National Forest, S5 contracts
have been released that were the subject of National Marine Fisheries
Service concerns for the sea run cutthroat trout. All of the
purchasers have been contacted recently regarding further modifications
(substantial modifications have been negotiated while the sales were
suspended over the past 2-3 years).

The Umpgua sale purchasers are willing to work with the Forest Service
to implement most changes regarding unit boundaries and logging systems
(short of going to helicopter logging). Unit boundaries are adjusted
to provide for additional stream buffers and some tractor logging is
being changed to cable logging. The purchasers generally only have 3
(reasonable) requests--that we adjust the cost appropriately, replace
volume as needed (on the sale area), and complete the changes in a
timely manner. The Forest Service has generally been able to meet
these needs.

With respect to the unawarded sales, we have not had discussions with
most of the high bidders on the sales to be awarded. After the
contract documents are finalized with the original terms and
conditions, the bonding/payments are made, and the contracts are
signed, the Contracting Officers will diligently pursue mutual
modifications with the Purchaser for those portions of the sales that
could be improved to lessen adverse environmental effects. The time to
" award these sales varies based on when they were originally prepared
and the amount of field work needed to remark trees, etc.



FOREST SERVICE

SECTION
2001 (k)
SALES

Volume Released during summer 1995:
59 mmbf -- 53 mmbf in OR
6 mmbf in WA

Volume Released During NFRC case:
82 mmbf -- 69 mmbf in OR
13 mmbf in WA

Volume outstanding: 366 mmbf
WA: 45 mmbf

OR: 321 mmbf

Status of outstanding volume:

99 mmbf enjoined/delayed by court
cases

229 mmbf not subject to release
under known to be nesting

38 mmbf that cannot be awarded

As of 10/27/95




Sales Subject to Section 2001 (k) as of 10/27/95 per District Court Ruling
CONFIDENTIAL - ATTORNEY/CLIENT PRIVILEGE ~ Prepared in Anticipation of Litigation

MMBF
MMBF Previously 318.wb1

Number Original Susp/Not
Category/Forest of Sales  Volume Awarded [Comments:
Section 2001 (k) Sales w/ Nesting T&E Birds
Mt Baker/Snoq. NF 7 41.13 18.73 |all sales awarded - 23 units delayed
Olympic NF 7 62.52 11.07 |all sales awarded - 15 units delayed
Siskiyou NF 7 35.04 11.89 [all sales awarded - 17 units delayed
Siuslaw NF 32 255.39 179.29 |all but 2 sales awarded - 85 units delayed
Willamette NF 1 3.40 1.30 |sale awarded - 1 unit delayed
Umpqua NF 1 6.58 6.20 |sale awarded - 4 units delayed
T&E Subtotal 55 404.05 228.47 | 145 units delayed
Section 2001 (k) Sales - Release or Partial Release
Fremont NF 1 6.50 6.50 [release per 10/27 notice
Wallowa-Whitman NF 8 16.72 16.72 release per 10/27 notice
Okanogan NF 1 0.89 0.89 [release per 10/27 notice
Malheur NF 1 1.00 1.00 |release per 10/27 notice
Umpqua NF 5 53.33 23.50 [release per 9/27/95 Chief's Letter
Willamette NF 2 13.00 11.96 |release/partial release per 9/27/95 Chief's Letter
Rogue River NF 1 3.96 3.96 |sale awarded & released 9/8/95
Olympic NF 2 6.60 6.60 |release per 9/27/95 Chief's Letter
Gifford Pinchot NF 1 6.00 6.00 |release per 9/27/95 Chief's Letter
Mt. Hood NF 1 4.80 4.80 |sale awarded & reieased 9/8/95
Release Subtotal 23 112.80 81.93
Section 2001 (k) Sales - Enjoined/Delayed by Court
Colville NF 1 13.70 11.86 |DOJ motion pending
Wenatchee NF 2 2.95 2.95 {DOJ motion pending
Winema NF 7 34.00 34.00 |intent to award notice given--award 10/30
Umpqua NF 5 36.80 36.80 |motion to drop 3 sales filed--award pending on 2
Siskiyou NF 3 13.42 13.42 |motion to drop 1 sale filed--award pending on 2
Court Subtotal 18 100.87 99.03
Section 2001 (k) Sales That Cannot be Awarded
Umatilla NF 3 3.27 3.27 |2 sales no longer exist—-1, purchaser insolvent
Wallowa-Whitman NF 6 15.96 - 15.96 |2 sales no longer exist--4, purchaser problems
Malheur NF 1 5.00 5.00 |Purchaser out of business
Ochoco NF 1 12.30 12.30 | Purchaser out of business
Siusiaw NF 1 1.60 1.60 {Purchaser unwilling to accept award
Non-318 Subtotal 12 38.13 38.13
Region 6 Totals 108 655.85 447.56

Includes Updates Based on 9/27/95 Chief's Memo,
9/13/95 & 10/17/95 Rulings in NFRC v. Glickman,
and 10/27/95 Report from Region



Section 2001 (k) Sales - Release or Partial Release as of 10/27/95
CONFIDENTIAL - ATTORNEY/CLIENT PRIVILEGE - Prepared in Anticipation of Litigation

High MMBF 318.wb1

Bidder/ Bid Previous Original MMBF
Forest/Sale Name Purchaser Date Awarded?  Volume Released !Comments:
Fremont NF /3
Blue Ford 2 Boise Casc 09/25/91 no 6.50 6.50 |Notice of Intent to Award being sent by COB 10/27
Wallowa-Whitman NF
Banty Salvage 12 Ellingson 08/04/92 no 0.61 0.61 |Notice of intent to Award being sent by COB 10/27
Sweet Pea 12 Ellingson 05726/92 no 1.28 1.28 " " " "
Johnson Salvage 12 Rosboro 08/27/92 no 360 3.60 " " " "
Hilton 2 Malheur 09/26/91 no 5.30 5.30 ) . " "
Tanya /2 Boise Casc 09/24/91 no 0.59 0.59 " - " -
Tanhorse 12 Boise Casc 09/24/91 no 1.34 134 " " " "
RD Salvage 2 Dodge 10/29/92 no 3.30 3.30 " " ' "
Park HFR 2 Boise Casc  11/03/92 no 0.70 0.70 " "
Forest Totals 16.72 16.72
Malheur NF
Locust 2 Smerski 04/14/93 no 1.00 1.00 {Notice of Intent to Award being sent by COB 10/27
Okanogan NF
Nicholoson Sivg | /2 Vaagan Bro 02/08/93 no 0.89 0.89 {Notice of intent to Award being sent by COB 10/27
Umpqua NF
Zanita Lone Rock  FY 1990 yes 11.90 3.00 |Released 9/29/95
Jack C&D Lumb FY 1990 yes 9.03 6.50 " "
Redlick Superior FY 1990 yes 6.60 400 " "
Gage Scott FY 1980 yes 16.50 6.20 ' "
Honeytree Scott FY 1990 yes 9.30 3.80 - "
Forest Totals 53.33 23.50
Willamette NF
Red 80 Freres Lumb FY 1990 no 7.30 6.26 |Notice of Intent to Award sent 9/28
Horse Byars Freres Lumb_FY 1990 no 5.70 5.70 " " "
Forest Totals 13.00 11.96
Roque River NF
Head Boise Casc FY 1990 no 3.96 3.96 |Awarded 9/8/95
Olympic NF
Caraco Cat /1 MesaRes. FY 1890 no 3.70 3.70 | Notice of Intent to Award sent 9/29
Rocky /1 Buse Timb. FY 1890 no 2.90 2.90 " v "
Forest Totals 6.60 6.60
Gifford Pinchot NF
Holdaway N Pacific FY 1990 no 6.00 6.00 |Notice of intent to Award sent 9/29
Mt. Hood NF
Enola Hanel Lumb FY 1990 480 4.80 |Awarded 9/8/95
REGION 6 TOTALS All both 112.80 81.93 |23 sales released or being released

/1 These sales were not assumed to be harvest when the ROD for the President’s Forest Plan was signed
2 These sales are located on areas outside the President's Forest Plan
3 The Auger Sale (Fremont NF) was dropped from the list because it was bid in FY 1989 and is not covered by the 10/17 court order



Section 2001 (k) Sales - Enjoined/Delayed by Court Action as of 10/27/95

CONFIDENTIAL - ATTORNEY/CLIENT PRIVILEGE - Prepared in Anticipation of Litigation

High MMBF MMBF 318.wb1

Bidder/ Bid Qriginal  Suspended/
Forest/Sale Name Purchaser Date Awarded? Volume Not Awarded [ Comments:
Colville NF
Gatorson /2 Vaagan Bro 03/25/91 yes 13.70 11.86 |Enjoined under Smith v. USFS--DOJ motion pending
Wenatchee NF
Tip 12 Longview 03/08/94 yes ' 0.75 0.75 |Enjoined under Leaf v. Ferraro~DOJ motion pending
Tiptop /2 St. Joe Lum 11/15/93 yes 2.20 2.20 " " ° "
Forest Totals 2.95 2.95
Winema NF
John /2 Huffman 08/14/91 no 1.80 1.80 |Notice to parties in ONRC v. Lowe of intent to
John Lodgepole 2 DAW 08r22/91 no 2.20 2.20 | award sales sent 10/19 - initiate award on 10/30
Yoss /12 Boise Casc 09/19/91 no 7.10 7.10 " " " "
Willy /2 Boise Casc 09/26/91 no 4.40 4.40 " . . "
Nelson 2 DAW 01/06/92 no 7.40 7.40 " " " -
Bill /2 Huffman 09/28/95 no 5.80 5.80 " " " *
Cinder /2 Scott 09/28/95 no 5.30 5.30 " - " "
Forest Totals 34.00 34.00
Umpqua NF
Cowboy /1 Scott FY 1990 no 9.40 9.40 |Motion to drop sales from 318 list filed w/ Dwyer
Nita /1 Scott FY 1990 no 9.30 9.30 " " "
South Nita /1 Scoft FY 1990 no 6.30 6.30 " " "
Last /1 Scott FY 1990 no 6.70 6.70 {10/24, DOJ advised release of sales
First /1 Scott FY 1990 no 5.10 5.10 " ” "
Forest Totals 36.80 36.80
Siskiyou NF
Boulder Krab /1 Scott FY 1990 no 6.07 6.07 |10/16, notified court of intent to award on 10/31
Elk Fork /1 CLR Timber FY 1990 no 2.76 276 " " .
Garden /1 Medford FY 1990 no 4.59 4.59 |Motion to drop sales from 318 list filed w/ Dwyer
Forest Totais 13.42 13.42
REGION 6 TOTALS All 100.87 99.03 |18 sales delayed by court action

/1 These sales were not assumed to be harvest when the ROD for the President's Forest Plan was signed
/2 These sales are located on areas outside the President’s Forest Plan



Section 2001 (k) Sales That Can No Longer Be Awarded (as of 10/27/95)
CONFIDENTIAL ~ ATTORNEY/CLIENT PRIVILEGE — Prepared in Anticipation of Litigation

High MMBF MMBF 318.wb1

Bidder/ Bid Original  Suspended/
Forest/Sale Name Purchaser Date  Awarded? Volume  Not Awarded {Comments:
Umatilla NF
Eagle Rdge Houselog /2 Rogge 09/30/91 no 0.17 0.17 |Rogge insolvent—can’t meet contract terms
Bald /2 Boise Casc  09/30/91 no 2.90 2.90 |Sale no longer exists as offered
Stagecoach /2 Boise Casc _ 09/29/91 no 0.20 0.20 * " *
Forest Totals 3.27 3.27
Wallowa-Whitman NF
Tower Salvage 12 Boise Casc 08/04/92 no 1.01 1.01 [Sale no ionger exists as offered
Bugout Salvage 12 Dodge 10/29/92 no 5.40 5.40 " " "
Allen 2 Rogge 10/08/92 no 3.80 3.80 |Rogge insoivent—can't meet contract terms
Cantrel Springs 2 Kinzua 11/03/92 no 0.61 0.61 |Kinzua out of business—can't meet contract terms
Hom Salvage 2 Kinzua 11/17/92 no 134 1.34 " " - .
Prong Salvage 2_Rogge 10/15/92 no 3.80 3.80 {Rogge insolvent—can't meet contract terms
Forest Totals ) 15.96 15.96
Malheur NF
Forks /2 Snow Mtn 04/28/93 no 5.00 5.00 |Snow Mtn out of business—can't meet contract terms
Ochoco NF
Off Broadway f2 Kinzua 03/29/93 no 12.30 12.30 |Kinzua out of business—can't meet contract terms
Siuglaw NF
Hiack Thin Hampton 12/30/93 no 1.60 1.60 |Hampton unwilling to accept award
REGION 6 TOTALS All All 38.13 38.13 |12 sales that can no longer be awarded

/1 These sales were not assumed to be harvest when the ROD for the President's Forest Plan was signed
/2 These sales are located on areas outside the President's Forest Plan



Section 2001 (k) Sales Occupied by Nesting T&E Birds as of 10/27/95
CONFIDENTIAL - ATTORNEY/CLIENT PRIVILEGE -- Prepared in Anticipation of Litigation

High MMBF MMBF 318.wb1
Bidder/ Original Suspended/ Units
Forest/Sale Name Purchaser Issue  Awarded? Volume Not Awarded Delayed |Comments:
Mt. Baker/Snoquaimie NF Note: Occupied MaMu units cannot
Fish Story LB&R Log. MaMu yes 6.70 0.70 3 |be modified and released without
Old Grade Summit MaMu yes 9.90 220 3 |jeopardizing the continued existence
Median Buyback LB&R Log. MaMu yes 7.19 5.81 5 | of the marbled murrelet.
Statwart Miller Shing. MaMu yes 260 250 3
Scraps Miller Shing. MaMu yes 755 3.76 5 |MaMu = Marbled Murrelet
Boyd Creek Hurn Shing.  MaMu yes 3.75 0.78 3 NSO = Northern Spotted Owi
Clear Creek Buse Timb. MaMu yes 3.44 297 1
Forest Totals 41.13 18.73 23
Otympic NF
Camel Mayr Bros. MaMu yes 6.05 2.11 2
Not Bad Hoh River MaMu yes 729 1.60 2
Deodar Hoh River MaMu yes 9.90 0.80 1
You Who MCMC Res. MaMu yes 12.40 1.75 1
West Boundary Mayr Bros. MaMu yes 4.30 253 3
Wynochee Res. Mayr Bros. MaMu yes 16.98 2.20 5
Stevens Mayr Bros. MaMu yes 5.60 0.08 1
Forest Totals 62.52 11.07 15
Siskiyou NF
Sugar Cube CLR Timb. MaMu yes 483 1.30 2
Winriver CLR Timb. MaMu yes 3.14 0.69 1
Spur Trigger CLR Timb. MaMu yes 542 3.14 3
Lobster CLR Timb. MaMu yes 6.56 0.85 1
Father Oak Scott MaMu yes 5.73 2.36 5
Taylor Ranch CLR Timb. MaMu yes 535 1.77 2
Toastberry Scott MaMu yes 4.01 1.78 3
Forest Totals 35.04 11.89 17
Sluslaw NF
Mr. Rogers Seneca Saw MaMu no 10.00 10.00 4
Prong Lone Rock MaMu no 480 4.80 1
Foland Ridge Hampton MaMu yes 4.40 0.89 1
Gordy Bluff Hampton MaMu yes 7.59 2.69 1
North Ball Hampton MaMu yes 6.70 1.04 2
Square Clare Wilamette MaMu yes 10.70 1.38 1
Berry Bushel Scott MaMu yes 5.50 1.42 5
Condon Carr. Wilamette MaMu yes 6.80 3.79 1
Fivemile Flume Scoft MaMu yes 7.50 7.08 3
Frankiin Ridge Wilamette MaMu yes 9.00 6.64 3
Indian Hook Scott MaMu yes 15.20 15.14 5
Lower Bailey Lone Rock MaMu yes 3.20 0.91 1
Maria Skyline Scoft MaMu yes 12.70 9.00 3
Skywaiker Scott MaMu yes 7.70 5.16 3
South Paxton Wilamette MaMu yes 9.20 9.07 6
Sugar Maple Wilamette MaMu yes 6.40 1.54 1
Sulphur . Scott MaMu yes 6.40 5.50 3
Uncle Condon Willamette MaMu . yes 12.60 8.48 4 B
Upper MclLeod Seneca Saw MaMu yes 5.10 2.38 1
Benner Bunch Bugaboo MaMu yes 10.30 5.79 3
Grass Hula Bugaboo MaMu yes 8.70 8.55 5
Green Apple Boise Casc MaMu yes 10.10 9.87 4
Green Homn Willamette MaMu yes 5.80 251 2
Randalisalado Boise Casc MaMu yes 6.50 1.39 1
Ryan Wapiti Freres Lumb MaMu yes 10.70 6.40 2
Beamer 712 Scott MaMu yes 8.90 8.67 2
Canal 606 Hampton MaMu yes 9.40 6.24 2
Formader 103 Scott MaMu yes 8.30 8.17 4
Formader 717 Scoftt MaMu yes 2.40 235 1
Upperten 002 Boise Casc MaMu yes 14.49 14.41 4
Wapiti 305 Scott MaMu yes 2.30 229 2
Wheelock 403 Hampton MaMu yes 6.01 5.74 4
Forest Totals 255.39 179.29 85 | All units on unawarded sales occupied
Willamette NF
Anchovy Thomas Ck NSO yes 3.40 1.30 " 1]Based on Owi Protocol
Umpqua NF
Abes Wren DR Johnson NSO yes 6.58 6.20 4{Based on Owl Protocol
REGION 6 TOTALS All All both 404.05 228.47 145 |55 Sales wﬂhﬁﬂrds (2 unawarded)




STATUS AS OF 10/27/95

R6 REPORT TO THE COURT RE:

I. NOTICE OF INTENT TO AWARD SALE IN ONRC v.

11:30AM

NFRC v.
95-6244HO
95-6267HO

GLICKMAN

DISTRICT OF OREGON

ACTIONS TAKEN TO AWARD OR RELEASE SALES OFFERED OR

AWARDED BETWEEN OCTOBER 1,

LOWE,

1980 AND JULY 27, 1995

92-1121AS (D.Or)

SALE NF VOLUME

1. JOHN WIN 1,800 MBF

2. JOHN

LODGEPOLE WIN 2,200 MBF

3. YOSS WIN 7,100 MBF

4. WILLY WIN 4,400 MBF

HIGH BIDDER

ACTION

HUFFMAN/WRIGHT NOTICE TO PARTIES IN ONRC v.

DAW

BOISE CASCADE

BOISE CASCADE

LOWE, 92-1121AS, DISTRICT OF
OR. 10/18/95 OF 1INTENT TO
AWARD ON OR AFTER OCTOBER 30,
1995. LETTER TO BE SENT TO
HIGH BIDDER 10/30/95.

NOTICE TO PARTIES IN ONRC v.
LOWE, 92-1121AS, DISTRICT OF
OR. 10/19/95 OF INTENT TO
AWARD ON OR AFTER OCTOBER 30,
1995 LETTER TO BE SENT TO
HIGH BIDDER 10/30/95.

NOTICE TO PARTIES IN ONRC v.
LOWE, 92-1121AS, DISTRICT OF
OR. 10/19/95 OF INTENT TO
AWARD ON OR AFTER OCTOBER 30,
1995; REGIONAL FORESTER
DISMISSED ADMINISTRATIVE
APPEALS 10/25/95. LETTER TO
BE SENT TO HIGH BIDDER
10/30/95.

NOTICE TO PARTIES IN ONRC v.
LOWE, 92-1121AS, DISTRICT OF
OR. 10/19/95 OF INTENT TO
AWARD ON OR AFTER OCTOBER 30,
1995; REGIONAL FORESTER
DISMISSED ADMINISTRATIVE
APPEALS 10/25/95. LETTER TO
BE SENT TO HIGH BIDDER
10/30/95.



II.

10.

III.

NELSON WIN 7,400 MBF DAW
BILL WIN 5,800 MBF HUFFMAN/WRIGHT
CINDER WIN 5,300 SCOTT

NOTICE TO PARTIES IN ONRC V.
LOWE, 92-1121AS, DISTRICT OF
OR. 10/19/95 OF INTENT TO
AWARD ON OR AFTER OCTOBER 30,

1995; REGIONAL FORESTER
DISMISSED ADMINISTRATIVE
APPEALS 10/25/95. LETTER TO

BE SENT TO HIGH BIDDER
10/30/95.

NOTICE TO PARTIES IN ONRC v.
LOWE, 92-1121AS, DISTRICT OF
OR. 10/19/95 OF INTENT TO
AWARD ON OR AFTER OCTOBER 30,
1995. LETTER TO BE SENT TO
HIGH BIDDER 10/30/95.

NOTICE TO PARTIES IN ONRC v.
LOWE, 92-1121AS, DISTRICT OF
OR. 10/18/95 OF INTENT TO
AWARD ON OR AFTER OCTOBER 30,
1995; REGIONAL FORESTER
DISMISSED ADMINISTRATIVE
APPEALS 10/25/95. LETTER TO
BE SENT TO HIGH BIDDER
10/30/95.

AWARDED SALES ENJOINED OR SUSPENDED AS A RESULT OF COURT ACTION

SALE NF VOLUME HIGH BIDDER

GATORSON COL 11,860 MBF VAAGEN ERO
TIP WEN 751 MBF LONGVIEW FIBER
TIPTOP WEN 2,200 MBF ST. JOE LUMBER

SALE NO LONGER EXISTS AS OFFERED

ACTION

SALE AWARDED 5/6/93; SALE
SUSPENDED 5/20/93; USFS
AWAITING DETERMINATIC OF LEGAL
COURSE OF ACTION UNDER SMITH
v. USFS, 93-0178-JLQ (E.D.Wa)

SALE AWARDED 9/9/94; ENJOINED
3/3/95S. USFS AWAITING
DETERMINATION OF LEGAL COURSE
OF ACTION UNDER LEAF et al v.
FERRARO, 94-1025 (W.D. WA)

SALE AWARDED 2/16/94; ENJOINED
3/3/9s5. USFS AWAITING
DETERMINATION OF LEGAL COURSE
OF ACTION UNDER LEAF et al v.
FERRARO, 94-1025 (W.D. WA)




11.

12.

13.

14.

IvV.

15.

l6.

17.

18.

2

STAGE -
COACH

UMA

UMA

VOLUME

200 MBF

2,900 MBF

BUGOUT SLV WAW 5,400 MBF

TOWER SLV

NOTICE OF

SALE

BLUE FORD

BANTY SLV

JOHNSON

SLV

PARK HFR

WAW

INTENT TO AWARD BEING SENT TO HIGH

NF

FRE

WAW

WAW

WAW

1,010 MBF

VOLUME

6,500 MBF

610 MBF

3,600 MBF

700 MBF

HIGH BIDDER

BOISE CASCADE

BOISE CASCADE

DODGE LOGGING

BOISE CASCADE

HIGH BIDDER

BOISE-CASCADE

ELLINGSON LUM.

ROSBORO LUMBER

BOISE CASCADE

ACTION

BIDS REJECTED 12/11/91; NO
INTENT TO AWARD AS OFFERED,
SALE AREA REDESIGNED INTO FYS96
TIMBER SALE :

BIDS REJECTED 12/11/91; NO
INTENT TO AWARD AS OFFERED,
SALE AREA REDESIGNED INTO FY96
TIMBER SALE

BIDS REJECTED 2/23/95; NO
INTENT TO AWARD AS OFFERED,
SALE AREA REDESIGNED INTO FY95
TIMBER SALE

BIDS REJECTED 2/23/95; NO
INTENT TO AWARD AS OFFERED,
PORTION OF SALE AREA BURNED IN
FY 94 AND PLANNED AS FY96
TIMBER SALE

BIDDER
ACTION

NOTICE OF INTENT TO AWARD
WILL BE SENT TO HIGH BIDDER
VIA CERTIFIED MAIL BY COB
10/27/9s.

NOTICE OF INTENT TO AWARD
WILL BE SENT TO HIGH BIDDER
VIA CERTIFIED MAIL BY COB
10/27/95.

NOTICE OF JINTENT TO AWARD
WILL BE SENT TO HIGH BIDDER
VIA CERTIFIED MAIL BY COB
10/27/95.

NOTICE OF INTENT TO AWARD
WILL BE SENT TO HIGH BIDDER
VIA CERTIFIED MAIL BY COB
10/27/95.



19. RD SLV WAW 3,300 MBF DODGE LOGGING NOTICE OF INTENT TO AWARD
WILL BE SENT TO HIGH BIDDER
VIA CERTIFIED MAIL BY COB
10/27/95.

20. HILTON  WAW 5,300 MBF MALHEUR LUMBER NOTICE OF INTENT TO AWARD
WILL BE SENT TO HIGH BIDDER
VIA CERTIFIED MAIL BY COB
10/27/95.

21. SWEET PEA WAW 1,280 MBF ELLINGSON LUM NOTICE OF JINTENT TO AWARD
: WILL BE SENT TO HIGH BIDDER
VIA CERTIFIED MAIL BY COB

10/27/95.

22. TANHORSE WAW 1,340 MBF BOISE CASCADE NOTICE OF INTENT TO AWARD
WILL BE SENT TO HIGH BIDDER
VIA CERTIFIED MAIL BY COB
10/27/95.

23. TANYA WAW 585 MBF BOISE CASCADE NOTICE OF INTENT TO AWARD
WILL BE SENT TO HIGH BIDDER
VIA CERTIFIED MAIL BY COB
10/27/95.

24. LOCUST MAL 1,000 MBF SMERSKI LOG. NOTICE OF INTENT TO AWARD
WILL BE SENT TO HIGH BIDDER
VIA CERTIFIED MAIL BY COB
10/27/95.

25. NICHOLSON
SLVG I OKA 890 MBF VAAGAN BRO. NOTICE OF JINTENT TO AWARD
WILL BE SENT TO HIGH BIDDER
VIA CERTIFIED MAIL BY COB

10/27/95.
V. SALES CAN NOT BE AWARDED TO HIGH BIDDER
SALE NF VOLUME HIGH BIDDER ACTION
26. FORKS MAL 5,000 MBF SNOW MTN. PINE SNOW MTN PINE NO LONGER IN

BUSINESS AS OF 12/13/94 AND
CANNOT MEET THE ORIGINAL
TERMS. CONDITIONS, AND
REQUIREMENTS OF A RESPONSIBLE
BIDDER. 36 CFR 223.101



27.

28.

29.

30.

31.

32.

33.

OFF
BROADWAY OCH

HIACK

THIN SIU

EAGLE RIDGE
HOUSELOG UMA

ALLEN WAW
CANTREL
SPRG WAW

HORN SLV WAW

PRONG SLV WAW

12,300 MBRF

1,600 MBF

170 MBF

3,800 MBF

610 MBF

1,340 MBF

3,800 MBF

KINZUA CORP.

HAMPTON

ROGGE WOOD

ROGGE WOOD

ROGGE WOOD

KINZUA CORP

ROGGE WOOD

KINZUA CORP NO LONGER IN
BUSINESS AS OF 8/5/94 AND
CANNOT MEET THE ORIGINAL

TERMS . CONDITIONS, AND
REQUIREMENTS OF A RESPONSIBLE
BIDDER. 36 CFR 223.101.

HAMPTON NOTIFIED USFS ON
10/28/94 OF UNWILLINGNESS TO
ACCEPT AWARD

ROGGE WOOD NOTICE TO USFS ON
10/11/95 OF FINANCIAL
INSOLVENCY AND CANNOT MEET THE
ORIGINAL TERMS. CONDITIONS,
AND REQUIREMENTS OF A
RESPONSIBLE BIDDER. 36 CFR
223.101.

ROGGE WOOD NOTICE TO USFS ON
10/11/95 OF FINANCIAL
INSOLVENCY AND CANNOT MEET THE
ORIGINAL TERMS. CONDITIONS,
AND REQUIREMENTS OF A
RESPONSIBLE BIDDER. 36 CFR
223.101.

ROGGE WOOD NOTICE TO USFS ON
10/11/95 OF FINANCIAL
INSOLVENCY AND CANNOT MEET THE
ORIGINAL TERMS. CONDITIONS,
AND REQUIREMENTS OF A
RESPONSIBLE BIDDER. 36 CFR
223.101.

KINZUA CORP NO LONGER IN
BUSINESS AS OF 8/5/94 AND
CANNOT MEET THE ORIGINAL

TERMS. CONDITIONS, AND
REQUIREMENTS OF A RESPONSIBLE
BIDDER. 36 CFR 223.101.

ROGGE WOOD NOTICE TO USFS ON
10/11/95 OF FINANCIAL
INSOLVENCY AND CANNOT MEET THE
ORIGINAL TERMS. CONDITIONS,
AND REQUIREMENTS OF A
RESPONSIBLE BIDDER. 36 CFR
223.101. '



