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MESSAGE: In response to comments, I have prepared the 
attached draft. reply to NFRC's opposition to federal defendants' 
motion to clarify. As any reply must be filed today, please call 
me with any comments by 2:00 p.m. today. Thanks. 
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10 

II 
IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

12 
NORTHWEST FOREST RESOURCE COUNCIL, ) 

l3 Plaintiff,) 
) 

14 v. ) 
) 

15 ) 
) 

16 GLICKMAN and BABBITT, ) 
Defendants, ) 

17 ) 
OREGON NAT. RES. COUNCIL, et al. ) 

18 Defendants-Intervenors ) 
) 

19 ) 

20 

Civil No. 95-6244-HO 
(lead case) 
Civil NO. 95-6267-HO 
(consolidated case) 

Federal Defendants' 
Reply to NFRC's 
Opposition to Motion 
for Clarification or 
stay 

2l 
Federal defendants submit the following three points in 

reply to plaintiff Northwest Forest Resource Council's (NFRC's) 
22 

23 

24 

25 

26 

27 

28 

opposition to defendants' motion to clarify, or in the 

alternative to stay, this Court's lIuly 2 Order as amended. 

l. Noting the success the Bureau of Land Management (BLM) 

has had in providing alternative timber, NFRC argues that there 

DEFENDANTS' REPLY TO 
NFRC'S OPPOSITION TO 
MOTION FOR CLARIFICATION -1-
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1 is no reason the Forest Service could not likewise provide 

2 alternative timber within 60 days of the Court's order. NFRC's 

3 Opposition at 2-3. NFRC's argument disregards the significant 

4 fact that BLM is required to provide alternative timber 

5 consisting of approximately 31 MMBF for ___ sale units while the 

6 Forest Service is required to provide alternative timber 

7 consisting of approximately 190 MMBF [confir.m] for sale 

e units withheld under subsection ~OOl(k) (3) in five different 

9 national forests located throughout Washington and Oregon. 

10 2. NFRC next claims that if the Forest Service had started 

11 the process of providing alternative timber a year ago, the 

12 agency could have completed its obligations under 2001(k) (3) by 

13 now. NFRC's Opposition at 3-4. This argument disregards the 

l4 critical fact that starting in August of last year and continuing 

15 through the filing of a petition for rehearing before the Ninth 

16 Circuit which was just denied on July 22, 1996, NFRC has 

17 continuously challenged the agencies' "known to be nesting" 

18 determinations for withholding sales under subsection 2001(k) (2). 

19 NFRC sought the release of those sales; it did not seek 

20 replacement timber. Indeed, if replacement timber had been an 

21 acceptable remedy to NFRC, the past year's litigation over this 

22 issue would have been unnecessary. Thus, .because the Forest 

23 service, as a result of NFRC's litigation position, only recently 

24 learned the universe of sales for which alternative timber is 

25 required, NFRC's argument that the agency could have avoided the 

26 

27 

28 

DE~ENDAN~S' REPLY TO 
NFRC'S OPPOSITION TO 
MOTION FOR CLARIFICATION -2-
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1 current situation by starting the process a year ago rings 

2 hollow. 

3 3. NFRC also claims that the Forest Service has never 

4 explained how it provided replacement timber for units of four 

5 sales, Elk Fork, Boulder Krab, First and Last, in a short time. 

6 NFRC's Opposition at 2. NFRC apparently forgot that it had 

7 previously raised this same issue in its motion to compel timber, 

8 which federal defendants addressed in their opposition to that 

9 motion. 1/ As previously explained, these four sales were 

10 released under subsection 2001{k) (I), which unlike subsection 

11 2001(k) (3), includes the "notwithstanding any other provision of 

12 law II language. The replaced units were not withheld under 

13 subsection 2001(k) (2) and therefore were not subject to the 

14 alternative timber requirements of sUbsection 2001(k) (3), 

lS including compliance with all environmental laws. Instead, 

16 replacement timber for these 2001(k) (1) sales was provided 

17 pursuant to mutual modifications made in accordance with a n~w 

18 regulation with limited application to such sales. See 6,1 Fed. 

19 Reg. 14618 (April 3, 1996). 

20 CONCLUSION 

21 For the reasons stated herein and as more fully explained in 

22 defendants' motion for clarification, or in the alternative for a 

~3 stay, of this court's July 2 Order as amended, defendants' motion 

24 should be granted. 

25 

~6 

27 

28 

1/ See Federal Defendants' Opposition to NFRC's Motion to 
Compel Timber at 7 note 5 (dated May 21, 1996). 

DEFENDANTS' REPLY TO 
NFRC'S OPPOSITION TO 
MOTION FOR CLARIFICATION -3-
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1 Dated this 2lst day of August, 1996. 

2 Respectfully submitted, 

3 KRISTINE: OLSON 
United States Attorney 

4 
JAMES L. SUTHERLAND 

5 Assistant United States Attorney 

6 

7 

8 

LOIS J. SCHIFFER 
Assistant Attorney General 

9 ELLEN ATHAS 
MICHELLE L. GILBERT 

10 JEAN WILLIAMS 
EDWARD BOLING 

11 United States Department of Justice 
Environment and Natural 

12 Resources Division 
General Litigation Section 

13 P.O. Box 663 
Washington, D.C. 20044-0663 

l4 (202) 305-0460 

15 Attorneys for Defendants 

l6 Of Counsel: 

17 JAY MCWHIRTER 
Office of the General Counsel 

l8 United States Department of Agriculture 
Washington, D.C. 

19 
KAREN MOURITSEN 

20 Office of the solicitor 
United States Department of the Interior 

21 Washington, D.C. 

22 

23 

24 

25 

26 

27 

28 
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DATE: August 20, 1996 

FROM: Michelle Gilbert 

Attached please find NFRC's opposition to defendants' motion 
to clarify, or in the alternative to stay, the Court's July 2 
order as amended and Vaagen Brothers' opposition to defendants' 
motion for clarification in connection with the Gatorson sale. 
At this time, we are not planning on fil·ing a reply to either 
opposition. However, if you have any comments or facts you would 
like to discuss, please give me a call as soon possible. If we 
want to file a reply to NFRC's opposition, it would be due 
tomorrow. 

IaI 001 
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Clerlc's Offioe 
U.S. Dietri~t Court 

ENRD GEN LIT 
FROH~HAGLUND & KIRTLEY 

HAGLUND &. KIiltLEy u.p 
ATiOIl.NEYS AT LAW 

ONE. M/'.lN P1.ACE 
101 $W MAIN ~n; SUl"Mi 1100 

POa:nANO. OIlECiON 91:104,3226 

'ta6PHQ\IIa C.$Ol) ns.om 
"FACSI~1t.E (50)) Z2,·llS7 

AUg'USt: ~9. ~996 

For the Pistr~et ot oregon 
(Sugene Division) 
211 S. 7th Street 
Eugene, oregon 97401 

Reo NFRC ~_ Glidkman, ~t al_ 

r 
141 002 

T·884 P,02/09 ~-6b' 

U.S. Di~triet Court for the Dist~ict of Ore~on 
Case No. 95-6~44-HO (Lead) 
Case No~ 95-6267·HO (Consolidated) 

Dear Clerk: 

Enclosed for fi1inq are the original and one copy of 
the following dOduments: 

~- Vaagen Bros.' Motion for order and Response to 
Defendants' Motion for Clarific~tion; and . 

2. [Proposed] order. 

please return the enclosed postcards showing the date 
thess·documents a~e filed. Thank YQU for your oOurtesies. 

Ene:!losures 
cc w/encloeure: ~oun~e~ 
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Michael Haglund, OSS 77203 
Scott w. HO~9ren. OSB 88060 
Shay s. scott, OSB 93421 
HAGLUND ~ KIRTLEY LLP 
Attorneys at Law. 
1800 One Main place 
101 S-W. Main Street 
Portland. Oregon 97204 
(S03) 225-0777 

Attorneys for Vaagen Bros. Lumber 

IN THE UNITED STATES DISTRICT COURT 

FOR TB]!l DISTRICT OF OREGON 

.r4l003 
T~884 P.03/09 F-651 

NORTHWEST FOREST RESOURCE 
COUNCIL, an Oregon 
corporation, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
} 
) 
) 
) 

No. 9S-6244-HO (Lead) 
11 

12 

13 

14 

lS 

16 

Plaintiff, 

v. 

DANIEL R. GLICKMAN, in his 
capAQity as Secretary of 
Agriculture. SRUCE BABBITT, in 
his capacity a~ Secreta~ of 
Interior. 

l7 Defandants . . 

No. !:i5-Ei267;..HO (Consoli4ated) 
No _ 95 - '3 84 -HO 'C~maCll.1dated) 

[PROPOSIi!D) ORDER 

18 Federal Q~fendanta' a~B hereby ORDERED to immediately 

19 comply witb this Cour~'s October 17. 19,5 Order and ~anuary ~O, 

20 ~"~ order a~ amended January ~7f 1996 for ehe Gato~~o~ Timber 

21 Sale and pe~t the plaint~ff-int~rvenor V&8g~n D~os.to begin 

22 harves~ of ~he sale immediately. 

23, IT IS SO ORDERED. 

24 Dated this ____ day of A~gust, 1'~6. 

as 

MICHAEL It. HOGAN , 

~age 1 - [PROPOSED] ORDZR 
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4 

5 

7 

e 

9 

10 

1i 

12 

13 

14 

15 

l6 

l7 

18 

19 

20 

21 

'23 

2G 

gRTI[lCAU OF SgVZCE 

I hereby certify that I served the foregoing IPROPOSBD] 

ORDER en the fello~ing partie91 , 
Ms. Patti A. Goldman VIA kEGULAR KA~L 
Mr. Adam J. Be~ger 
M~. -Kristen J. Boyles 
Sierra club Legal Defense Fund 
705 Second Avenue, Suite 203 
Seattle, WA 98104 

Attorneys for Plaintiffs 

Mr. Mark a~taick V%A fl.Ec:tJLAlI. MAU. 
LeBoeuf, Lamb, Greene & MacRae 
KCXN Center. Suit~ 1600 
222 s.w. Columbia 
~crcland. o~egOD ~'201 

Attorney for NFRC 

Mr. Jim sutherland 
U.S. Attorney's Office 
70f High Street 
2ugene, Oregon 97401 

Ms. Micbelle Gilbert nA PAX AN]) REGULAR MAXI. 
Mr. Geoffrey Garve~ 
u.s. Department of Justi~e 
Env. & Nat. Res. Div. 
601 Pennsylvania Avenue, N-W., Suite 854 
WaBhington, D.C. 20004 

by serving a true ana correet QOpy the~eof to said parties by,the 

means indicated and on the date stated belo~. 

DATED this 11(5 day of August. 199'. 

8e t w. Horngre • CBB B80~O 
Shay S. Scott, OSS 93421 
Attorney~ for P~a!ntiff 
Vaagen 8ros. 

1IACa.VJID. ~ W' 
.. TTOJUIZ"IIATL4. 
CII'UlIILUM I'LM:I; 
'11& SOW. MAIIt. 81Jrt& 'Il00 
~ CIIlIfaDf "2M 
TltLr.JIIQH l'IQ) J~ 

Page 1 - CERTIPICATE of SERVICE JWH\B~1Bn 
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4 

5 

6 

7 

8 

9 

10 

11 

12 

1.3 

14 

15 

le 

Miohael Haglund, OSS 77203 
Scott W. Horngren, OS'S 880'0 
Shay S.' Scott, CSB 93421 
HAGLUND & KIRTLEY LLP 
Attorneys at Law 
1800 One Main Place 
101.S.W. Main Street 
portland; Q~egon 97204 
(503) 225 .. 0777 

Attorneys for Vaagen B~os. Lumbe~ 

IN THE UNITED STATES DISTRICT COURT 

FO~ THE DISTRICT OF OREGON 

NORTHWEST FOREST RESOURCE 
COUNCIL, an Oreson 
c::orporation, . 

Plaintiff, 

v. 

OANIEL R. GLICKMAN, in his 
capaoity as Secretary of 
Agriculture, SKUCE RABBITT, in 
his capacity as Seeretary of 
Inte~ior, 

) 
) 
) 
) 
) 
) 

1 
) 
) 
) 
) 
) 
) 
) 

No. 95-'244 .. HO (t.e~4) 
No. 9S-6267-HO (Conaolidatet.11 
No. 9S-6384-HO (Consoli4ate4) 

VAAGEN 8ROS.· MOTION POR 
ORDER AND RESPONSE TO 
D!inNDANTS' MOTION POR 
CLARIFICATION 

(Decision on Motion 
Requesteci by August 26, 
1996) 

17 Defendants. 

18 Federal defendants' cont~ue to refuse to ~eleaae the 

19 Gatorson Timber Sale and ~here is no longe~ any reason to prevent 

20 plaint!ff-interv.nor Vaagen Bros: from harvesting the sale given 

2l the affirmance of ~his Courc'Q Ordars by the Ninth circuit in 

~~ Nqrthwc3t Pore~~ ResouES' Coungil v. G1iekmee. S~ F.3d 825 (9th 

23 Cir. 1'96) (NFRk I) and Ngxthwest Forest Resource Council v. 

24 ~~lqhuc6 Audubon 'SOy'y., ~g" U.S. App. LRXIS 14S~8 (9th C1r. 

~s Jl.m.e loot, 1,,6) (NfRC II). 

aEi 

Page J. - VAAGEN aROS.' MOTION FOR. OltDSR 1\ND 
RESPONSE TO.P~FENDANTS~ MOTION FOR 
CLARIFICATION 5WH\1nIh);711111 
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~ Barlier th1s year, ~he fe~eral aerendants con~ended 

2 that the Gatorson Timber Sale was not released by tbe Rescissions 

3 Act because the Act did ~ot apply to eastsiQe timber sale$. 

4 Federal defendants asked the Ninth Circuit to enjoin release of 

5 the Gatorson Timber sale in a ,Petition for Rehearing, or in the 

6 Alternative, ~otion for Clarification and Stay in IfRC I. 

? Exhibit 1. The Ninth ci~cuit rejected the gover.nme~t'S motion 

8 for clarification and stay in its amended Order of May 20, 1996. 

9 The May 20, 199& amendment makes it clear that the Resci.sions 

10 Act applied to eastside timber s~~es, suoh as the Gatorson Timber 

II Sale, :and af~irms this Court's October 17, 199$ injunction to 

12 release the sales. 82 F.3d at 83'. 

l3 Given the federal defenaanes defeat on this argument in 

14 NFRC I, the environmental plaintiffs in IfRC II argued that the 

15 GatorsQu Timbe~ Sale eo~ld not be released because it was ~uhject 

16 to a court de~ision which had found that the ~ale violated 

17 NEPA.l Exhibit 3. The Ninth Circuit in HERe II, held that 

18 timber sales we~e yoid ab ;n;tio if they were offered in 

19 violation of their authorizing statute as determined by a oourt 

20 injunction. 199' O.S. App. LEXIS 14518 at *7-8. In NPRC II. the 

21 Ninth cir~u~t held fo~ ti~er ~ale8 previoudly anjoined by Judge 

23 DWy=r for viol~tion of sect10n 319 W8~e yo1d eb initio. 18. at 

23 *8 .. Following the decision in NFRC II, Pilohuc~ soughe to expand 

24' 

1 Both federal defendants and plaintiffs Pilghuck. et 
2$ Al-, coneede chat ther~ is nc i~junctian against th- GaeorQon 

Timbe~ Sale. Exhib1tp 2 and 4. 

Pa.ge 2... VAAGIm BR.OS. I MOTION ~OR ORDER AND 
RESPONSE TO DEFENDANTS' MOTION FO~ 
CLARIFICATION 
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1 the number of sales that would be nalce~ on the grounds ~hae chey 

2 were ~oid &p initio. The ~ilchuc~ motion fo~ cla~it1cat1on 

3 expli~itly sought to stop. the release of tbe Gatorscn Timber 

4 sale. Exhibit 3. The Ninth Cireuit in IFae Ii denied th@ motion 

5 for clarification on July 221 ~996, Exhibit 5. Following thi~ 

6 decision, ~ince there was no ~eason for the Forest Service to 

7 prevent Vaagen f~om operating the sale, Vaagen's eounsel 5ent a 

8 letter to federal defendants' counsel dema~ding ehat harvest be 

9 permitted on the ~ale. Exhibit 6. Federal defendants" motion 

10 with t"his Ccurt followed.. 

11 This Court will recall that Pilchuck vigorously 

12 advocated that this Court modify its order of October 17, 1995, 

l3 to agree to t~ke no action compelling release of the Gatorson 

14 Timber Sale until Judg~ Quackenbu~h rUled. Exhibit 4 at 38 and 

15 39. Vaagen oppoaed such modification of this Court's Order and 

16 the Court refused to g~ant filchuck~s requested modifieation of 

17 "the O~der. ~. 

18 consequently, given the government"s continued refusal 

19 to release the Gato~son Timber Sale, ana now that the Ninth 

20 ~irc:;uit has :ruled en all :r!'ema.ining iSEI'I,leS that effect the 

2~ Gatorson Timber Sale, Vaagen respectfully requeat$ that ~he "Court 

2~ compel the gove%nm~nt to immediatQly ~omply with the Court's 

23 October 17, 1995 Order and January 10, 1996 Order as amended 

Z4 Jan~ary 17, 1'96, and permit V~agen ~o ba~e8~ the Gator~on 

2S 

26 

Page 3 - VAAGEN BROS.' MOTION FOR ORDER AND 
RESPONSm TO DBFENDANTS' MOTION FOR 
CLARIFICATION 
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17 

18 

19 

20 

21. 

23 

23 

24 

AUG 19 '95 17:00 TO-12023050506 IaI 008 
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Timber Sale a~ outllned in ~he [propoSed] order t1~ed with tb!s 

Motion and ReSponse. . 

Dated this I~ day of August, 1996. -. . 
HAGLUND 

By __ ~ ____________ ~ ______________ ___ 

S tt W. Horngren. 058"88060 
Shay S. Scott, OSB ~3421 
Attorneys for Pl~intiff 
Vaagen B-rcs. 

Page 4 - VAAGEN eROS.' MOTION FOR OlmER AND 
RESPOMSE ~o DEFENDANTS' MOTION FOR 
CLARIFICATION 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

lSI 

20 

21 

:a2 

23 

24 

25 

26 

~BTIF;SATE OF SERVICE 

I he~$by c&~tify that I ~=~ed the fore~in9 v.aA~ 

aa08 •• I\BSI'ONSB "1"0 nnmuu. DliI!'almAH'tS· KOT%OH FOil CIrARZI'l:CAT];O}f 

on the follow~ng p~tie~: 

MS- pact1 A. Goldm.n v~ RB~~XAIL 
Mr. Adam J. Berger 
Ms. Kristen J. Boyles 
Sierra Club Legal Defenae Fund 
705 Second Aven~e, Suite 203 
Seattle, WA 98104 

Attorneys for plaintiffs 

Mr. Mark Rutzick 
LeBoeuf, Lamb, Greene & 
KOIN Center, Suite 1'00 
222 S.W. Columbia 
Portland, Oregon 97201 

Atto~~eyfor NF~C 

Mr. Jim ~the~land 
U.S- Attorney's Offi~e 
701 High s~reet:'. 
Eugene, Oreson 97401 

Ms. Michelle Gilbert VXA FAX AND aEGULAR ~L 
Mr. Geoffrey Garver 
U.S. Department of Justice 
Snv. & Na~. ReS. ~1v. 
601 Penn~ylvania Avenue, HAW., Sui~e 854 
W&shington, D.C. 20004 

by serving a true and eorre~t copy thereof to said parties by the 

means indioated and on the date stated below. 

DA'rED this f1t'tt day of AUg\1:Jt, lSg6. 

S tt W. Horngren, OS5 880S0 
Shay S. Scott, OSS 93421 
Attorneys tor plaint~£f 
vaagen BroEJ. 

1lACL1IJID .1IDft.BY Ul "'T1'O __ AT wft 
aNJ: NADf K.K& 
,0, ... , IIfADIL~ I
~ IDIIlGCIII ,,... 
TIUAP~'-)~ 

. ", 

Page 1 - CERTIFICATB OF SERVICE hH\.vhll;nu 
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Ne:wvOAK 

WA5t-tINGTON' 

AI"eANY 

BOSTON 

OENvE:A 

H;t.AAISBvRG 

I-tARTF"ORD 

.JACKSONVILLE: 

VIA OVERNIGHT COURIER 

Roger A. Jacobs 
Clerk of the Court 

ENRD GEN LIT 

KOI N CENTER 

SUITE 1600 

222 S.W. COLUMBIA 

PORTLAND, O~ 97201 

'603' 294'309$ 

WRITtR'S DII'f£CT DIAL. 

August 12, 1996 
, 
" 

United States District Court 
for the District of Oregon 

Eugene Divisional Office 
102 U.S. Courthouse 
211 E~st 7th Street 
Eugene, Oregon 97401 

Re: Northwest Forest Resource Council v. Gliclanan 
No. 9S-6244-ijO 

Dear Mr. Jacobs: 

~010 

'-os ANGELt:S 

NEWARK 

piTTSBURGH 

PORTLAND. OR 

SAL1' LAKe: CITY 

SAN F'RANCISCO 

BRUSSe:I.S 

MOSCOW 

ALMATY 

LONOON 
'A L",..DO,..-e,AIlIfD 

~·JL'I"'Al'IONA" .&""'N~".HI~' 

Enclosed for, filing in the above-referenced matter is NFRC's 
Opposition to Motion for Clarification of Stay .. 

Please stamp and return the extra copy of the pleading in the 
envelope provided. 

MCR:cp 
Enclosures 
cc: Counsel of Record' 

POR 235 779 777.1 
B/12/96 11;J4AftI 
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Mark c. Rutzick, OSB # 84336 
LeBOEUF, LAMa, GREENE & MacRAE, L.L.P. 

2 KOIN Center, Suite l600 
222S.W. Columbia 

3 Portland l Oregon 97201 
(503) 294-3095 
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Attorneys for Plaintiff 

IN THE UNITED STATES DISTRICT COURT 
\ 

"-FOR tHE DISTRICT OF OREGON 

NORTHWEST FOREST RESOURCE ) 
COUNCIL, an Oregon corporation I ) 

Plaintiff, 

and 

SCOTT TIMBER CO., VAAGEN BROS. 
LUMBER INC., and WESTERN TIMBER 
CO. , 

Plaintiff-intervenors, 

vs. . 

DAN GLICKMAN, in his capacity 
as Secretary of Agriculture; 
BRUCE BABBITT, in his capacity 
as Secretary of the Interior, 

Defendants t 

and 

OREGON NATURAL RESOURCES 
COUNCIL, et al., . 

Defendant-intervenors. 

) 
) 
) 
) 
) 
) 
} 
) 
} 
) 
) 
} 
) 
) 
) 
} 
) 
) 
) 
) 
} 
) 
) 
} 
) 
} 

----------------------------) 

Civil No. 95-6244-HO 
Lead Case 

Civil No. 9S-6267-HO 
Civil No. 9S-63B4-HO 
Consolidated Cases 

NFRC'S OPPOSITION TO MOTION 
FOR CLARIFICATION OR STAY 

Plaintiff Northwest Forest Resource Council (IINFRC") 

1 - NFRC'$ OPPOSITION TO MOTION FOR 
CLARIFICATION OR STAY 

POR 002J5 779 998.1 

LEBOIlUl=. LAMB, GREENE & 
MACRAE 

L.LP. 

KOIN Cerner. Suite 1600 
222 S.W. Coll.lmbla StraM. 

Portland. OR 97201 
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opposes defendants' motion for clarification or stay of this 

2 court's order of July 2, 1996, which was amended on July 9, 

3 1996. NFRC joins in Scott Timber Co. 's opposition to this 

4 motion, and provides further opposition as follows: 

5 1. The Court's July 2 order was based largely on the fact 

6 that the Bureau of Land Management (BLM) had successfully 

7 identified and provided replacement timber" apparently in 

B compliance with all environmental laws, in a matter of a few 
\ 

9 weeks. 
-, . 

The government never explalned why the Forest Service 

10 could not comply with section 2001(k) (3) in the same short time 

11 frame as the BLM. Nor had the Forest Service ever explained 

12 how it managed to provide replacement timber for the First, 

13 Last, Boulder Krab and Elk Fork sales in a matter of weeks, 

14 when it chose to do so. Lacking such an explanation, the court 

15 directed the Forest Service to act in 60 days to provide 

16 replacement timber all required units. 

17 Defendants' current motion still does not explain why the 

18 BLM now has been able to provide almost all of the replacement 

19 volume required under the statute, and how the Forest Service 

20 managed to provide replacement timber for four sales earlier 

21 this year, while the Forest Service now maintains it will take 

22 years to provide replacement timber for its other sales. 

23 In fact, the BLM now reports that it has identified 

24 replacement volume for all its units except two where murrelet 

25 occupancy was only very recently detected, and has 'reached 

26 agreement' with purchasers on most of the units. Twenty-Third 

Page 2 - NFRC'S OPPOSITION TO MOTION FOR 
CLARIFICATION OR STAY 

LEBQEUF, LAMB, GREENE & 
MAcRAE 

L.L.P. 
KOIN Center. SuIte '1600 

222 S.W. CoilJmbia Street 
D" .. , .. ..,j nA Q.,.,I"\, 
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Declaration of William L. Bradley (Ex. C to defendants' motion 

2 for clarification or stay). In contrast, the Forest Service 

3 still has not met with most purchasers, and in some cases 

4 refused to hold meetings even after this court's July 2 order 

5 was entered. See attachment A hereto. 

G The government never explains why, under the same1 

7 environmental laws, the BLM can act ef\fici~ntly and promptly to 

6 provide replacement timber in weeks, while the Forest Service 
\ 

\ 
9 says it can do nothing for years. 

10 In the guise of a motion for clarification, the Forest 

11 Service in effect asks the court to express a series of 

12 advisory opinions as to whether various potentially planned 

13 activities are consistent with section 2001(k) (3). Perhaps the 

14 Forest Service should instead cqnsult with the BLM to learn how 

15 to comply promptly with both section 2001(k) (3) and 

16 environmental laws. 

17 The court should not indulge the forest Service in its 

18 quest to justify its inexcusable inaction. It is now almost 

19 

20 

21 

. 
one year since the Secretary of Agriculture directed the Forest 

Service on August 23, 1995 to withhold all occupied murrelet 

units under section 2001(k) (2), which triggered a mandatory 

22 duty to provide replacement timber under (k) (3). If the Forest 

23 Service had started this process a year ago, they would be 

24 

25 

26 

lThe National Environmental Policy Act and the Endangered 
Species Act apply to both agencies. While each agency has 
somewhat different appeal procedures, they are not . 
substantively different in the rights afforded the public. 

~013 
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done. The court should not reward the Forest Service now for 

2 its willful neglect of its statutory duties in the past. 

3 2. The court should also deny the motion for a stay_ The 

4 purchasers waiting for replacement timber are irreparably 

5 harmed by the Forest Service's delays, since there is no 

6 assurance of any monetary damages, and monetary damages can· 

1 never compensate for t~e harm to comp~nies. and communities from 

8 the closure of a sawmill. The government's chances of success 
\ 

9 are remote, since section 2001(k) commanded prompt and 

10 expedited action to provide or replace the timber released 

11 under the statute, and the Forest Service has clearly not 

12 complied with that duty. The BLM'S ability to comply with the 

13 law promptly belies the Forest Service's lame excuses. 

14 Dated this l2th day of August, 1996. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 
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LeBOEUF, LAMB, GREENE 
&; MacRAE, L.L.P. 

By: M .vi 
Mark C. Rutzick 
Of Attorneys for Plaintiff 

4 - NFRC'S OPPOSITION TO MOTION FOR 
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-_ .. _--- ....... ~ 
DepartlDent of 
Acr1eui tuJ:'e 

.. ..,~." .. " 
Se~1ce 

:·11.'. Robe"t Fre~es Jr. 
:reres Lumber Co., Inc. 
P.O. Box 276 
LyonS, OR 97358 

Dear Mr. Freres: 

~",us.&aw 

National 
F'ore.t 

,.077 S. W I Research Way 
P.O. Sox 1148 
Cowall:UJ. OR 97339-1148 

Reply To: 2450 

Date: Julj 16, 1996 

HE: Ryan Wapat1 U: Timber Sale 
~ntract No. 084855 

, ., 
I am in receip" of your letter aa.ted .ruly 8, 1996 reccuDluending a re-placement 
volume option fo~ the above sale. Please be advised that to date I have 
received no directlon lrem the regional oftice for dealing with replacement 
volume considerations. 

I did however. notify Mr. Gary Biles, Contracting Officer on the Willamette, 
and informed h~ of your proposal for replacement volume in the vicinity of 
the Red 90 timber sale., 

All opportunities will be assessed when d1rect1on is reee:Lved. CurN11tly. 
government lawyers are challenging Judge Hogan,' s order to find repla.cement 
volume within 60 days.and appealin~ his decision based on impracticability 
ot finding ~plaeement volume within the stated time period. 

Until these proceedings are completed in the· 9th Circuit Court. I don't 
anticipate d~receion for dealing with any options sUb=itted by purchasers. 

Your reeommendation is. duly not~d. and I will be in contact with you to 
~plore all ideas when given the replacement volUllle guidelines. 

Sincerely, 

Contracting Officer 

cc~ J.F:lofer:RO 

Exhibit A 
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CERTIFICATE OF SERVICE 

2 I hereby certify that I served the foregoing NFRC'S oppo-
SITION TO MOTION FOR CLARIFICATION OF STAY on: 

3. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

Jean Williams 
U.S. Department of Justice 
Environment and Natural Resources Division 
General Litigation Section 
Post Office Box 663 
Washington, D.C. 20044-0663 
(202) 305-0275 (fax) 

James L. Sutherland 
Assistant United States Attorney 
701 High Street \ 
Eugene~ Oregon 97401 
(541) 465-6582 (fax) 

Patti A. Goldman 
Sierra Club Legal Defense Fund 
705 Second Avenue, Suite 203 
Seattle, Washington 98104 
(206) 343-1526 (fax) 

Scott Horngren 
Haglund & Kirtley 
A~torneys at Law 
One Main Place 
101 S.W. Main, Suite 1800 
Portland, Oregon 97204 
225-1257' (fax) 

on August 12, 1996, by facsimile and by mailing to said attor-
18 neys true copies thereof, certified by me as such, contained in 

sealed en~elopes, with postage paid, addressed to said attor-
19 neys at said attorneys' last known addresses, and deposited in 

the post office at portland, Oregon, on said day, and to: 
20 

21 

22 

23 

24 

25 

26 

Michael D. Axline 
Marianne Dugan 
Western Environmental Law Center 
1216 Lincoln street 
Eugene, Oregon 97401 

Patricia M. Dost 
Schwabe williamson & Wyatt 
Attorneys at Law . 
Pacwest Center, Suites 1600-1800 
1211 Southwest Fifth Avenue 
portland, Oregon 97204-3795 

141 016 

LEBoEUF, lAMB,. GREENE & MAcRAE 
l.l.P. 

Page 1 - CERTIFICATE OF SERVICE KOIN Cantel', Suite' 600 
222 S. W. Columbia Strl'lflt 

Portland, OR 97201 
15031 ZlI+3~ • "'" ($OlI2$4038§S 
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i 

on August 12, 1996, by mailing to said attorneys true copies 
thereof, certified by me as such, contained in sealed enve-

2 lopes, with postage paid, addressed to said attorneys at said 
attorneys/ last known addresses, and deposited in the post 

3 office at Portland, Oregon, on said day. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Dated this 12th day of August, 1996. 

LeBOEUF, LAMB, GREENE 
& MacRAE, L.L.P. 

BY:'~~X. ~fA' 
Frank X. Curci 

'\ Of Attorneys for Plaintiff 

I4l 017 

UBOEUF. LAMB, GREENE & MACRAE 
~.I.P. 

Page 2 - CERTIFICATE OF SERVICE KOIN Center. Suite 1800 
222 S.W. Columbia Stroet 

Portland. OR 97201 
(5031 2",,"3098 • ~IX (803) 2M-3SS8 
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KRISTINE OLSON 
United States Attorney 
JAMES L. SUTHERLAND 
Assistant United States Attorney 
MICHELLE L. GILBERT 
EDWARD A. BOLING 
U.S. Department of Justice 

5 
Environment and Natural Resources Division 
Washington, D.C. 20044-0663 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

(202) 305-0460 
Attorneys for Federal Defendants 

MARK C. RUTZICK, OSB # 84336 
LeBoeuf, Lamb, Greene & MacRae, L.L.P. 
KOIN Center, Suite 1600 
222 S.W. Columbia 
Portland, Oregon 97201 
(503) 294-3095 
Attorneys for Plaintiff 

SCOTT W. HORNGREN, OSB #88060 
Haglund & Kirtley 
101 S.W. Main, Suite 700 
Portland, Oregon 97204 
(503) 225-0777 
Attorneys for Plaintiff-Intervenor 

PATTI A. GOLDMAN 
KRISTEN L. BOYLES 
Sierra Club Legal Defense Fund 
705 Second Avenue, Suite 203 
Seattle, Washington 98104 
(206) 343-7340 

Attorneys for Defendants-Intervenors 

19 
IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

20 
NORTHWEST FOREST RESOURCE COUNCIL, ) 

21 Plaintiff,) 
) 

22 v. ) 
) 

23 ) 
GLICKMAN and BABBITT, ) 

24 Defendants.) 
) 

25 ) 

26 ----------------------------------) 
JOINT STATUS 
REPORT -1-

Civil No. 95-6244-HO 
(lead case) 
Civil No. 95-6267-HO 
(consolidated case) 

Joint Status Report 
Pursuant to Court's 
July 11, 1996 
Minute Order 



1 

2 Pursuant to a Minute Order dated July 11, 1996, the Court 

3 directed the parties to file a Joint Status Report. The parties 

4 report that they have taken the following actions pursuant to 

5 Section 2001(k) of Pub. Law No. 104-19, 102 Stat. 194 (1995). 

6 Federal Defendants' Actions 

7 Pursuant to a compliance report dated August 8, 1996 federal 

8de~e~dants .r~ported actions take~ by the United States Forest 

9 Service and Bureau of Land Management (BLM) in connection with 

10 timber sales that were offered or awarded between October 1, 1990 

11 and July 27, 1995. Regarding the provision of alternative timber 

12 pursuant to subsection 2001(k) (3), the agencies hereby report 

13 that they are taking the actions described in the attached 

14 declarations of Gray F. Reynolds, Robert Williams and William L. 

15 Bradley. 

16 Plaintiffs' Actions 

17 Plaintiffs have been harvesting those sales released 

18 pursuant to Subsection 2001(k) (1), and harvesting the alternative 

19 timber-replacement volume provided thus far by federal 

20 defendants. Plaintiffs still seek release of replacement volume 

21 

22 

23 

24 

25 

26 

consistent with the Court's July 2, 1996 Order, as amended, 

although settlement negotiations are occurring as described 

below. 

JOINT S ATUS 
REPORT -2-



Ir~ 
! 

1 The Parties' Negotiations 

2 The parties further report that representatives of the 

3 parties have met and are pursuing settlement negotiations to 

4 discuss potential resolution of issues relating to the provision 

5 of alternative timber. Those negotiations are continuing at this 

6 time. 

7 Defendants-Intervenors' Position 

8 Defendants-intervenors take no. position on the status of 

9 release and harvest of timber sales under subsections 2001(k) (1) 

10 and 2001(k) (3). Defendants-intervenors have not been part of any 

11 settlement negotiations with respect to alternative timber under 

12 subsection 2001(k) (3), and will seek to be included in any future 

13 settlement discussions on this issue. 

14 The undersigned Michelle L. Gilbert has the authority of all 

15 the parties, NFRC, Scott Timber Co. and Sierra Club Legal Defense 

16 Fund,. to sign for them due to time constraints. 

17 Dated this 12th day of August 1996. 

18 

19 

20 

21 

22 

23 

24 

25 

26 

JOINTTATUS 
REPORT· -3-
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FOR THE PARTIES: 

JOINT STATUS 
REPORT -4-

Respectfully submitted, 

LOIS J. SCHIFFER 
Assistant Attorney General 

o?l1~"x MICHELLE L. GILBERT 
EDWARD BOLING 

. Unit.ed States Department of J.ustice 
Environment and Natural 

Resources Division 
General Litigation Section 
P.O. Box 663 
Washington, D.C. 20044-0663 
(202) 305-0460 

KRISTINE OLSON 
United States Attorney 

JAMES ti. SUTHERLAND 
Assistant United States Attorney 
701 High Street 
Eugene, OR 97401 
(541) 465-6771 

Attorneys for Federal Defendants 

isl 
MARK C. RUTZICK, OSB # 84336 
LeBoeuf, Lamb, Greene & MacRae, 
L.L.P.KOIN Center, Suite 1600222 
S.W. Columbia 
Portland, Oregon 97201 
(503) 294-3095 
Attorneys for Plaintiff NFRC 
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JOINT STATUS 
REPORT -5-

SCOTT W. HORNGREN, OSB #88060 
Haglund & Kirtley 
101 S.W. Main, Suite 700 
Portland, Oregon 97204 
(503) 225-0777 
Attorneys for Plaintiff Scott 

Timber Co. 

PATTI A. GOLDMAN 
KRISTEN L. BOYLES 
Sierra Club Legal Defense Fund 
705 Second Avenue, Suite 203 
Seattle, Washington 98104 
(206) 343-7340 
Attorneys for Defendants
Intervenors 



1 CERTIFICATE OF SERVICE 

2 The undersigned hereby certifies that on August 12, 1996 she 
caused one copy of the foregoing JOINT STATUS REPORT PURSUANT TO 

3 COURT'S JULY 11, 1996 HINUTE ORDER to be served by first class 
mail upon the counsel of record hereinafter named: 

4 
MARK RUTZICK 

5 LeBoeuf, Lamb, Greene & MacRae, L.L.P. 
KOIN Center, suite 1600 

6 222 S.W. Columbia 
Portland, OR 97201 

7 Telephone: (503) 294-3095 
Fax: (503) 294-3895 

8 
PATTI A. GOLDMAN 

9 ADAM J. BERGER 
KRISTEN L. BOYLES 

10 Sierra Club Legal Defense Fund 
705 Second Avenue, suite 203 

11 Seattle, WA 98104 
Telephone: (206) 343-7340 

12 Fax (206) 343-1526 

13 SCOTT HORNGREN 
1800 One Main Place 

14 101 S.W. Main st. 
Portland, OR 97204 

15 Telephone: (503) 225-0777 
Fax: (503) 225~1257 

16 

17 MARIANNE DUGAN 
western Environmental Law Center 

18 1216 Lincoln Street 
Eugene, Oregon 97401 

19 Telephone: . (503) 485-2471 
Fax: (503) 485-2457 

20 

21 

22 

23 

24 

25 

26 

27 

28 CERTIFICATE OF SERVICE -1 

~I/J~~ 
Michelle L. Gilbert 



KRISTINE OLSON, OSB '73254 
United States Attorney 
JAMES L. SUTHERLAND, OSB 168160 
A.si.taot u.s. Attorney 
701 HiOh Street 
Bugene, OR 97401-2798 
Telephone: (541) 465-6771 

LOIS J. SCHIFFER 
Assistant Attorney General 
MICHELLE L. GILBERT 
GEOFFREY GARVER 
u.s. Department of Justice 
Environment and Natural Resources, DiVision 
General Litiga'tion Section 
P.O. Box 663 
Washington, D.C. 20044-0663 
Telephone: (202) 30~-0460 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

NORTHWEST FOREST RESOURCB COUNCIL, ) 

Plaintiff, 

v. 

DAN GLICKMAN, in his capacity as 
Secretary of Agriculture, 
~RUeE BABBITT, in hi. capacity as 
Secretary of Interior 

Defendanta. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

----------------------------------) 

Civil No. 9S-6244-HO 
(lead case) 
Civil No. 95-6267-HO 
(consolidated caee) 

TWENTY-SIXTH DECLARATION 
OF WILLIAM L. BRADLEY 

I, William L. Bradley do hereby depose and say that: 

1. My name is William L. BracUey. I have previously 

prepared a declaration tor this ease, in which I described ~ 

poaition with tbe Bureau of Land MAnagement (BLM) and the nature 

of mr ~e.po~ibi1iti.s. 

'rWBNTY-SIXTH DECLARATIOM OP WILLIAM L. BRADLEY, Page 1 
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2. r am familiar with the Rescissions Act, PUblic Law 104-

19 (109 Stat. 194), including the provi8ions regarding -Award and 

Release of Previously Offered and unawarded Timber Sale 

Contracte,· Section 200l(k). 

3. Xn my twenty-third declaration, I reported on the 

progress BLM bas made in providing replacement volume to the 

purchasers of the lS sale .units .ot. 8 sales which qua-li-tyfor 

replacement volume under Section 200l(k) (3). Total volume for 

thea. units is approximately 31 HMBF. 

4. As .tated in my previous declaration, the BLH baa 

awarded replacement timber to Lone Rock for Unit No. 4 of Lost 

Sock (1.1 MMBP) and has modifie~ Lone Rock's Olalla Wildcat sale 

contract to replace volume forUDit No. 5 (0,9' MM8F) ot that 

aale. 

5. As .tated in my previous declaration, there are 2 sale 

unit. for· which occupancy by marble~murrelet8 was not determine~ 

until recently. Occupancy for Tabe West unit No.3 (2.9 MMBF) 

was deter.mined on June 20, 1996. Thi. unit has been partially 

cut. The BUM is •• timatin~ that at least 1.5 MMBF of replacement 

volume wi;Ll need to be provided. Occupancy for Bear Air Unit No. 

1 '6.9 NMBP) wa. determined on July 19, 1996. 
jl 

previousfdeclaration, the BUK has not had the 

.ub.~ant+al p~~... in prov'd1n~ replacement 

AS stated in my 

opportunity to make 

volume for these 

TWSNTY-S XTH DECLARATION O~ WILLIAN L. BRADLEY, Page 2 



unit.. However, .inca my previous declaration the proposed 

replacement volume for the Tobe west Unit No. 3 has now been 

identified. 

6. The attached table shows the status of BLM's efforts to 

provide replacement volume to purchasers of the remaining 13 sale 

units. In addition to having now ident1fieO replacement volume 

for Unit No. 3 of .Tobe. W.est,. the following progress has been <made 

since my previous declaration: 

a. Discussions hAve been held with Hull-Oakes 

regarding the proposed replacement volume for unit NO. 

3 of Tobe West and Unit No. 1 of Roman Dunn. Tentative 

agreement has been reached with the purchaser on a 

portion of the replacement vulume for Unit No. 1 of 

Roman Dunn. A notice was pUblished for this portion of 

the volume and no protests were received; 

b. The proteat. on the replacement volume for Unit NO. 

2 of Bear Air have been denied; 

c. The notice. for the replacement volume for tbe Deep 

: Creek sal. and Unit No.1 of the North pork Cheteo sale 

have been published; and 
,I < 
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d. The purchaaer has agre"cl to the replacement volume 

for Unit No. 5 of the North Fork Chetco sale. The 

modification is being prepared. 

I declAre under penalty of perjury that the foregoing is true an~ 

correct. 

Executed at portlan~, Oregon, on /Ii( 4:.;: ~ E3; /9U 
I d 

.?~.~~</ 
William Lt. Dradley . 

'l'WBNTY-SIXTH DBCL:ARATION OF WILLIAM L. BRADLEY, Page 4 
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KRISTiNE OLSON OSB #7325' 
United States Attorney 

llSDA FS R-6 

JAMES L. SUTHERLAND, OSB# 68160 
701 High Street 
Eugene, OR 97401-2798024 
541-465-6771 

LOIS J. SCHIFFER 
Assistant Attorney General 
MICHELLE L. GILBERT 
GEOFFREY GARVER 
U.S. Department of Justi'ce 
Environment and Natural Resources Division 
P.O. Box 663 
Washington, D.C. 202-272-8338 
·Telephone: 202-305-0460 

III 002/005 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

NORTHWEST FOREST RESOURCE COUNCIL, 

Plaintiff, 

v. 

DAN GLICKMAN, in his capacity as 
Secretary of Agriculture, 
BRUCE BABBITT, in his capacity as 
Secretary of the Interior 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

--------------------------------------) 

Civil No. 95-6244-HO 

SECOND DECLARATION 
OF 
ROBERT w. WILLIAMS 

I, Robert W. Williams, hereby declare the following to be 
true ·and correct: 

1. I am the Regional Forester for the Pacific Northwest 

Region of the United States Forest Service, headquartered in 

Portland, Oregon. I have been the Regional Forester since July 

1996, serving as the Acting Regional Forester during the four 

prior months. I was the Associate Regional Forester when I filed 

my first declaration in this case setting forth my experience and 

qualifications. 

2. This declaration informs the court of actions taken by 

SECOND DECLARATION OF ROBERT w. WILL~ Page 1 
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the Forest Service to provide replacement volume to timber sale 

purchasers since the declarations of Deputy Chief Gray Reynolds 

and Deputy Regional Forester Nancy Graybeal, which were attaChed 

to Defendants' Motion to Clarify, or in the Alternative to Stay, 

the Court's July 2, 1996, Order as Amended. 

3. On August 1, the Forest Service sent the letters 

rererenced in the second paragraph of Nancy Graybeal's 

declaration to companies who hold timber contracts which require 

replacement volume pursuant to section 2001(k) of Pub. L. 104-19. 

4. On August 8, the Olympic National Forest contracting 

officer met with with representatives of Hoh River Lumber and 

Hum Shingle to discuss the purchasers' preferences, needs, and 

priorities for replacement volume. 

5. On August 9, the Siuslaw National Forest contracting 

officer and representatives of Seneca Sawmills met to discuss the 

purchaser's preferences, needs, and priorities. 

6. On August 12, the Umpqua, Siskiyou, and Siuslaw National 

Forests' contracting officers and representatives of Scott Timber 

Company are meeting in Roseburg, Oregon, to discuss the 

purchaser's preferences, needs, and priorities. 

7. Also on August l2, the Siuslaw National Forest 

contracting officer and representatives of Boise cascade are 

meeting to discuss the purchaser's preferences, needs, and 

priorities. 

e. Also on August 12, the Olympic National Forest 

contracting otticer and representatives of Mayr Brothers are 

meeting to discuss the purchaser's preferences, needs, and 
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priorities. 

9. On August 13, the Mount Baker-Snoqualmie National Forest 

contracting officer and representatives of Buse Timber will meet 

to discuss the purchaser's preferences, needs, and priorities. 

10. Also on August 13, the Mount Baker-Snoqualmie ~ational 

Forest contracting officer and representatives of Miller Shingle 

will meet to discuss the purchaser's preferences, needs, and 

priorities. 

11. Also on August 13, the Olympic National Forest 

contracting officer. and representative of McMc Resources, Inc. 

will meet to discuss the purchaser's preferences, needs, and 

priorities. 

12. On August 14, the Siuslaw National Forest contracting 

officer and representatives of Freres Lumber will meet to discuss 

the purchaser's preferences, needs, and priorities. 

13. Also on August 14, the Siskiyou National Forest 

contracting officer and representatives of CLR Timber will meet 

to discuss the purchaser's preferences, needs, and priorities. 

14. On August 15, the Siuslaw National Forest contracting, 

officer and representatives of Hampton Tree Farm will meet to 

discuss the purchaser's preferences, needs, and priorities. 

15" Also on August 15, the Mount Baker-Snoqualmie National 

Forest dontracting officer and representatives of LB_R Logging 

will ~e~t to discuss the purchaser's preferences, needs, and 
, j 

priorit~es. 
161. Also on August lS, the Mount Baker-Snoqualmie National 

Forest contracting officer and representatives of Summit ~imber 

SECOND ECLARATION OF ROBERT W. WILLIAMS Page 3 



will meet to discuBs the purchaser's preterences, needs, and 

priorities. 

17. Bugaboo Timber and Lone Rock Timber have responded to 

the Forest Service August 1 letter, but a specific meeting time 

has not yet been established. 

I declare under penalty of perjury that the foregoing is true and 

correct. 

Executed at Portland, Oregon, on Augus , 1996. 

w. WILLIAMS 

,I 
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kRISTINE OLSON 
United ~tatQs Attorhcy 
6S8 S~ Fifth Av~nuo 
Zuite 1000 
Portland, on 97204-2024 
~Uj-727-100e 

OSS ft 7J2:>4 

TJOIS J. ~CH!FF£R 
~ssistant Atto~ney Generol 
MICHELL~ T •• GILBERT 
JEAN WILLIAMS 
EDW1\RD A. BOLING 
U.S. Department of Jusllce 
~nvirn~ment and Natur~l Resourc~~ Division 
P.O. Sox 663 
Wa3hinqton, D.C. 20044-Ubn~ 
Telephonc: (202) ;)0!j-0460 

IN 'l'ME TTNT'I'ED STATES DISTnrCT COURT 
fOR TIlE .LllSTRTc'T OF OREGON 

NORTHWt;!:)'l' FOREST USOURCE COUNCl1., ) 
¥J.::Ii'Mtiff, ) 

) 
) 

v. . ) 
) 

CLICKHAN and BABBITT ) 
DefendcwLs, ) 

) 

OREGON NAT. RF.~. COUNCIL, et 0.1. ) 
Defendant~-IntervQnore ) 

) 

-------, 

Civil No. ~S G244-HO 
(lp.~d case) 
Civil No. ~~-n/67-HO 
(con~oliudLed case) 

nECLARATION OF' 
GRAY 1". RF.YNOLDS 

I, GrdY F. Reynold~, do hereby dopo3e and :say Lhat: 

1. I am the Deputy Chief Of the N'Itional Forest Sy~tem in 

the Wl:1sh1nl;fton ottir:p' of the Forc~t !lervice. I have previnusly 

filod a declOlration in tld.:; matter. 

2. On July 'i, lQQ6, this court ordered tIlt: Forest :serviee 

to complete the ident.i.fi~C:lL1on and rel~~lIIe of replacemont timber 

for ~dle units Whjr.h meQt the "known to be n~~LlnQ" er1teri~ $et 



f~rth in section 2001(~) (2) or the FY 1995 RQsci~cion~ Act (P.L. 

104-19) • 

3. On Hay ~, 1996, the rorp.~t ServicQ Pacific Northw~~L 

R~ylon sent a J~tter (attached to Federel Detendant'R May 21, 

1996, Motion to Include) to fore~t Suparvisore in the reqioll to 

l"equest afi~1 stance in identifying pClltwlial replIH':fIII?nent volume. 

The Fore3t~ we~~ ulrected to jnAntify raplacement volUDI~ on 

Matrix ann lldaptive Manollgenlent Are4 Its1loS outsldp. Irey watershed:; 

thOlt was in <.,;ullIPllance wit.h ~ll applicable :standard:; dud 

ouidel1nes in each Fore3t's land management p'~n. Tha Forc:;t3 

were also d~ked to identify potential replacement volume on thp.~e 

J~nds that wae in c(,)l!\plionl,,;~ with the stnnci~rds and guidelines 

for RipaLlan ReServefi ~nd a~oided known occupi~u Jnarbled murr~let 

~t~nds, unsurveyad suitabl~ marbled murT~let habitat, or know 

spoLLt!d owl activity C'antar.. 'l'he letter l.u~luded the ~p1;!Ci8S 

and si2e& of timber ne~ulng to be TPplaC'Qd and included a 

Lt!Portlng tormRt to provide con3istency ~l data. 

~. Each for~~L Lhat receivPM th~ May 6, 1996, lett~r 

~ompleted t.h~ requestad an~ly~i~ and }.Jf"uvided the r~l';1..11 ts of 

their unalysis tu Lhe ~eglon~1 Office. An cxnmple of huw a 

nation" I f~rqst responded to the MdY 6, 1996, let.tpT is seen in 

the work the Si~~lyou National ForQst did. The C1~kiyou National 

rorest cnnvened a team of Forest S~lvlce and u.s. Fish .nd 

Wildlife nervic~ lJJ.ologlsts, nynrnlogists, Gr~phic Infornl~Llon 

System ((;J~) experts, and ti:nber expt-H"Ls. The team ~tarted by 

2 



1 CERTIFI'CATE OF SERVICE 

2 The undersigned hereby certifies that on August 1, 1996 she 
caused one copy of the foregoing FEDERAL DEFENDANTS' MOTION TO 

3 CLARIFY, OR IN THE ALTERNATIVE TO STAY, THE COURT'S JULY 2, 1996 
ORDER AS AMENDED to be s'erved by first class mail upon the 

4 counsel of record hereinafter named: 

5 MARK RUTZICK 
LeBoeuf, Lamb, Greene & MacRae, L.L.P. 

6 KOIN Center, suite 1600 
222 s.w. Columbia 

7 Portland, OR 97201 
Telephone: (503) 294-3095 

8 Fax : (503) 294-3895 

9 PATTI A. GOLDMAN 
ADAM J. BERGER 

10 KRISTEN L. BOYLES 
Sierra Club Legal Defense Fund 

11 705 Second Avenue, suite 203 
Seattle, WA 98104 

12 Telephone: (206) 343-7340 
Fax: (206) 343-1526 

13 
SCOTT HORNGREN 

14 1800 One Main Place 
101 S.W. Main st. 

15 Portland, OR 97204 
Telephone: (503) 225-0777 

16 Fax: (503) 225-1257 

17 
MARIANNE DUGAN 

18 western Environmental Law center 
1216 Lincoln Street 

19 Eugene, Oregon 97401 
Telephone: (503) 485-2471 

20 Fax: (503) 485-2457 

21 

22 

23 

24 

25 

26 

27 

28 CERTIFICATE OF SERVICE -1 
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looking at the total FUL't:!st land hrl~1? (l, 092,360 acres), anI.! 

.:llminating ar~~s: that were not Matrix u.t Adaptive MAnagem.ent 

Area lando. This in\,;luded ellml.nAt; on of Late Succesional 

Reserves, ~lp~rian Reserveo for clas~ 1, Z, and j $trQams. 

Conqre3sionally des1gnated ftr~~s, all unsuitable land~ (according 

to NfMA dpfinitions), ::;tands occu~l~d by marbled murrelet&, 5cre~ 

h3rvested sin~e GIS map b"~~ was installed, and bufr~rs around 

each 1n;Jt'hlod murrelct .3urvey pOillL. This leTt 2. 562acrc~ 

identifi~d In the Gl~ dAt~ base. 

s. The location of th~ potential rp~lacem9nt volume was 

then .Lt~vlewed to eljm1 nate! additional urunappeu ,I'ipar1an arR~S, 

~t1rrQntly sold voJurne, kUUWIl protected Wildlife, fieh <lnd plant 

sit.::s, known arC':"Jleological site3, and laud Lhat. it hArvested, 

would violate NrMA's adjdcency stannAt'r.is. From thi3 rernaininy 

pvLtwtial rep 1 A~l?rnent volume, the Forest S~!'v1ce 1dent. ; fied 

accessibility optiulls and ViSll" I tTlanaqernQnt re::Jtriction:t. This 

~esulted in th~ Siskiyou National ForesL belnq able tn identify 

6,'82 mill ion bOlud teet of pntAntial replacement volume. 

o. On June 6, 1996, the FOL~~l Service adrlitionally 

reque~ted tht: Forests to ilip.ntify potential replacelUt:llL volume 

Wjt.h; n lcQy waterche:d3 where w4Lt:L'shed asSeSRmpT'lts had been 

completed 411d approved pnr~llant to the Northwe.st FUL·~st Plan. 

Any StlC':h I'lotential replacement vlJlu.me WOUld bp. nn lands where: 

timber horv~~L is allowed IIInd in full coznplianee with all 

stand"rris and guidcline3. 



... ' ........ .) .... ...... w· , . ..J:. "" 

7. After thi~ court'~ July 2, 1996, or~Ar the agency 

continu~u La assess hnw tCl comply with the court' ~ vnier, and 

proceed with providing repldcement vo1lmp. in considGration of the 

conlluul.IlQ proCeedlnlJ~ b9fore the Ninth CirclJit on plaint1r! 

NFRe's motion for rehecull1q of the Z'Jil1tl'l r.ircuit's June 14, H)9G, 

u.l·der. On \JUly", 1996, the Ninth Ci rc:uit l~j ected NU(t;' s 

!notion. 

8. un .JIlI y 23, 1996, the Unoer ~ecretClL'V or AO'ricul tnr~ for 

Natur~l Re~ources dud Env1ronment 1 ~~l'od the direction (attacllt:u 

as EXhibit. 10) outlining thc process fv! ~rov1d1nQ rp.pl~cemQnt 

timber in ClC:~V~u!:tnce with thp. .T1l1y 2, 1992, ordc!:. On July 30, 

1996, the Forest Service i~sued .5u}J}J1emental dire~t. ion (il ttached 

a3 ~Ahibit ld) to the ReQ;nn~l Forester. 

9. Among other thinq~, th~ July 23, 19~fI, guidancQ directed 

the FUL~~t service tn: 

a. provide replacemenL volume throllqh the usual 

~llvlronmental a~~p.~~ment proceSE to en~ure the~ ~omply with ~I I 

environmental laws incluulllQ providing fnT appeals; 

b. provin~ replacement volume from ar~d~ cons1stent with 

all ctQlldClrds and yulc1el1nes ot thp. Northwest Fore::;t I"lan; 

c. usp. ~ny timbQr that hGO not beel"' auv~rt1seCl in t:he rv 

1996 Pacific Northwe~l Region timbP.T program as the fir3t eource 

tor replacemp.nt volUll'le for purchoeers who imHcate a need t.his 

year; wnd 
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d. quickly prepare replacernt:!nL vulume and Qive priority to 

prepClLl.llrJ replacement va l11mp t;lVl2r all other tirnLer ~ale~i 

10. The ForC:Jt !jervice i6 \,;uz·rently in disr.ll!=:~; t;lns with one 

IJUn.:1Hlser to mutU?11 I y eaneQl sevQn saleo :;ubj ect to thi::s court's 

July 2, 1996, order. The: l::ioles, which contain ~~prox1mately 31 

lluub.f ot volume, wi II now hot be subject to r.eplacemeJlI. under the 

term!: of 2001 (k) (J) • 

11. On ,i,,1 Y 26, .1996,. the Dcpurtment ·of Ag.t ll.:ul ture 

rcpre3entatives owl Qovernment lawypr~ m~t with attorncyc; Qnd 

purC:hr:!~~rs rQpresenting the plaintiffs in Lhls case to disc1)~!=: 

re~olvinq altt=Ult1Llve volume 1::isllp.~. 

'? By close of buoine!'J~ on August 1, 1996, the .1"0 rp.!=i t. 

!:iervice will ::iend letters tn p11rchasers holding contracts 

TA~uiring replacemcnt timber under s~\,;Llon 200l(kl (3) of the FY 

199~ R~::s~ls5ions Act nntifyin~ tham of their eligibility for 

replacement ti~cr, and requelStlu~ Lhe1r assistanr.p. to identify 

~uulLional potential In~~tions of replacement timber, and 

requc£:ting meetings wi til llle purchClsers to t1i l5CllSS Lheir 

preferences, n4=lp.t:i.s, 8hd priori tic:; for replacement. Llmber. 

13. Upon receiviu~ input trom PllTr.ho!lsers, the Foree:t 

Servicp. Wi 11 compare the av~ilability of l."epla\,;~mtmt tlmber to 

tho timber currently ~u~~ended. 

114. i'·nrp..~t Service tilnber !)Ollc contract exp~, L~ will meet 

with the Forests invulved in providinq r~r'~cemwnt vol~e to 
'jl 

5 



eXl'lain and ~rnphasize the Depal·tnlwuL ilnd Agency direction for 

lIlt:!t:!Lluy wlLh Lile individual purchasers. 

15. Providing replacoment timber in cornplinnee with 

~xl:;LlIlQ environmental law and providing for admlnlstrative 

~ppe9'S ;6 anticipated to toke longer than 60 day~ to complete. 

The follow1ng criteria will guide those actions expp.~tp.n tn 

require more than 60 doyo: 

a. for purchasers whn inni~~t.A ~n ;~mArl;~te need, 

replacement timber which corne~ from the exi~tin9 FY 199G PAcific 

Northwest l<.eqinn t.] mOp.T prngTAm m"~t ; n; tiate and complQtQ 

notice, comment, and the adItlinistlutivt: cllJlJt:"l lJ.t()t;~:s:s. l'hi:s 

pTn~e~s ~ill take approxirnatQly 150 diYs from thQ timQ thQ sale 

i~ identified; 

b. for purchasers who do not indicate a need for 

It:1Jldt;t:!1lLt:!uL Limber' Lhi:s year, replacement t1mber will require 

environmental analyses that fully comply with ~ll cnvironmcntal 

laws lncluding appeals. The process and time!rames tor prp.parinq 

thie repl3ecmcnt volume are de3cribed in the Key 10, 1996 

declaration or Sterling wilcox whic:h ; ~ r!t.t.~r.hp.rI. 

16. On MU1·c.:h 28, 1!)!)6, in my previous declaration and on 

May 10. 19S1ti, in Sterling Wi.l~nx'!i' nAr.r",.~t;nn rii~H,,:"~~;n~ ;-"r9st 

Scrvice cffort3 to provide replacement volume, the amount of 

volume subject LO replacement wa~ apprnximRtp.ly 51 mmhf. ~fter 

the June 14, 1996, ruling by the Court of Appeals for the Ninth 

t:1rcu1't, the amnunt. nt TfI!pl~r.AmAnt ""lume increased to 

6 
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approximately 225 mmbf. It will not be physically possible to 

1den~1ry replacement volume that 1s consistent with environmental 

~(')Ilrt'!:; ,JUly l, l~~b, order. Lven it no environmental law 

applied to replacement timber, it would not be phy~ically 

-timb~r being provided from Forest Service lands, perform contract 

modific~ticn~. nnd provioQ ~nlQ$ to purcha~Qrs within 60 days of 

Lilt! L.:OUL'L':s Jul y 2, 1996, un}t:L. 

I declare under penally or perjury lhal lhe !oreqolnq is Lrue and 

correct. 

Executed in WashinQton. D.C. 

liray L ~eynolds 

7 
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t1n1tecS Stat •• 
Department of 
Agricul tOure 

rile Code: 2tOO 
aoute '1'0 : 

Subject: Replacemen~ Volume 

TO: Regional 'oreater, R-6 

W •• hiza;ton 
Office 

14th • lncSepencSeDce SW 
1'.0. BOll '6090 
Wa.hington, ~C 20090-6090 

~at.: July 30. 1996 

On July 2, 1996, the ~iatrict Court tor the District of Oregon or~ered the 
Forest Service to complete the identification and release of replacement 
timber for sale units which meet the "known to be ne.ting" criteria aet forth 
in section 2001(k) (2) of the Piecal Year 1995 Rescissions Act (P.~. 10.-19'. 

On July 23, 1996, the Onder Secretary for Natural Reeources and EnvirQnm8nt 
directed the Pore.t Service to proceea with actions necessary to provide 
replacement volume for sales subject to the district court'S July 2, 199', 
orcSer. 

Accordingly, you are directed to move quickly to provide the replacement 
volume on those aales with units which meet the "known to be nesting" criteria 
pursuant to the attached July 23, 1"6, directive. Please begin the process 
by immediately contacting timber &alo purchasers to identify their 
preferences, needs. and priorities and to aet the priorities tor ForeBt 
Service actions. 

You must stay in close contact with Government lawyers regarding your actions 
in implementing the Onder Secretary's directive. 

000000001 
00000000 CarinI for the Land and Serving People 
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MEMORANDUM TO JAC~·-.L~~ THO~AS, t'UKJ::S'1' SJ£RVICE CHIEF 

FROM: JUlll _ 

SUBJ: Uirection t'or Replacement Volume 

On July 2. 1996, the District Court for the District of Oregl)/I unJered the Forest Service to 
comrle!e the identi1ieation and release of replacement timber for sale unit" which meet the 
"Muwn 10 benestine" criteria set fonh in seetinn 200 I (lcX2) oftbe Fiscal Year 1995 Rv..cissions 
Act (P .L. 104-19). 

You are to proceed with actions neee~!wy tn rt'Clvide rrplaeement volume for the 9ubjcct scJc;:, or 
portions of such sales subject to 2001(l)(2) ufthc Fiscal Year 1995 Resci!'lIinns Act that meet the 
"known to be nesting" criteria. You mQy offer rcpl~cment volume from auy nationnl forest in 
Reejon6. 

You m3y delegnte this authority to the R~gional forester with furthcr Llc:legation 10 Forest 
Supervi~rs as you deem appropriate. Any inability to reach agreement on replacement volwne 
on these sales should be communicaxed through the nnnnal chain of command within the Forest 
Service, AS soon os pcssible. ' 

It is important that the Forest Service move quir.lrly t('l p:Clvide the replacement volume for those 
sales with units which meet the "known w be: nt:Sting" c=iteria. In t\1lfilline that rP.qlli~m(,J1t, you 
are directed to take the following action: 

1. ContAct the timber salc pur~lwcr~invoJved \\ith sales needing replacement volume to 
identify their preforences, needs, And priorities and to set the priol'ilic:I fur Forest Service 
actinn!'. 

2. Provide the replQ.Cement volwnc from areas that arc ton.sistent wilh the standards and 
Euitielines ofthe National Forest Plans, as amended by the NW Forest Planj , 

3. Use the rcmcining unadvtrtised TY 1996 Region G Northwcst Fo~ Plan program as the 
first source tor replacement volume for those pW'Chaser:: Who indicmc a need this year. 

-1. For those purcWCl3 whose preference is to have rcplaccUJ~llL vulume ttom other than the 
~y 1 ~~fI Nt,\nbwest Forest Plan timber cale progr3m, :an agreement mU3t ~ tomplcted 
(:lijplcU by the pW'Chascr and the forest Service) thaI tDclude~ process. timeirames, and 
genemlloCAtion for the replacement volume. , 

5. Rt:placc:ment timber snIes should receive priority over other timber sal~ preparation in the 
Nonhwest Forest PlGD DrC4. . 

6. Pruvide: rcpl&~mcn' vulume through the usual environmental Jluessment process to 
ensure they comply with all environmental laws including pl'u"iwng lur appeals. 

Promptly is.c;uc auy 1J~~ary wfC,lion to the Reeinnal Fnre.~er to imI'l!mr.nt tht'SC actions. 
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SIERRA CLUB LEGAL 
DEFENSE FUND, INC. 

1Dt HD~ 'BuildiDI. '7Of S~onc! /t.W.Rta. Seattle. Wit. 11104"'" Cao6) 141·,,..e tlt:t (1041) ")-,,1 ~ 

August 8. 1996 

ViA 'AC.IMJ~ ~ (a02) 305-G5G' 

Ms. Jilllen Ath •• 
U.S. Dep.~tm.nt of JUstiCA 
.nvironm.n~.l & N~tl. Reeourcee Piv1eion 
601 Pennaylv~nia AvenUm N.W. 
Washington, D.C. 20044 

oaar 111enl 

~ you know, Judge Hogan'8 Q~al ruling yesterday con~irm. 
tbac the federal environm8n~al and natural reSQurces law. apply 
~o timbe~ .alee awarded or released und~r S~ot~on 2001(k) (1) of 
~be Resciesions Act after September 30. ~996. We a~e pleased 
that the Forest Servic:::e and the Bureau of Land ManagemE!lnt (qSLM") 
emb~~ce4 tbi3 posi~1on and tba~ they plan ~o enaure ~~.t any 
~imber sales that have not been eo~leted as of that date w1ll be 
h,,~u9ht. int.o eOll\Pliance "'i~h t.he law oX' 8top~d. 

However, we are concerned that logging may continue after 
eep~embe: ~O, 1Dtt, u~leoo tkm .oreee 8.~v!a. ~nd ~UM G~gpend the 
Dalea on that date. Aecordingly, we aak that ~~e Forest Se~1ce 
and 8LM commit to suspend all Section lOOl(k) (1) timha~ •• 1 •• 
aft.er Sept.ember 30,' 1996 I until the agencies c;letern'line a.nd 
provide us ten days advsnQe notice that the s~les, as modified if 
n~cP'9§ary. fully oomply with federal law. 

We' believe that .~ch •• u.pension ia es~ential t~ en8u~e 
that il.legal: logging does J'loe ~akc place, FUrthe~, advanee 
notioe is nece88ary to give our dlients an opPQrtuni~y to 
challenge the aBencleD' determination. 

We would appreciate receiving a prompt response. If we hava 
"rit. 'recei'Y'ecS a c01MlitlTlent along theQ. lin~us Within two weeks, we 
w111 assume that our request is bein~ denied and will cQn~ider 
t.king appropriate further action. 

Sincerely, 

~ 
Patti ~. Goldman 

ecm:m:lll. M"ndlla ~ Cllt,.. t4tM1111v. Kaoraii jaM.1Io AIuI.a ""_ Orlt ..... Loi&INII. 
~n Faalldko.Cto!iftlltR. nII~~ ~. D.C. 

m:39ttd 170609£617017:01 2£92-9£17-202 3~I~~0 l3SNnO~:WO~~ £2:80 96 £1-9ntt 
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PLEASE 

u. S. DEPARTMENT OF JUSTICE 
ENVIRONMENT AND NATURAL RESOURCES DIVISION 

GENERAL LITIGATION SECTION , 

DELIVER 

To: 

601 PENNSYLVANIA AVENUE, N.W. 
WASHINGTON, D.C. 20004 

FAX NUMBER (202) 305-0429, -0506 
CONFIRMATION NUMBER (202) 305-0503 

TO: 

Don Barry 208-4684 
Bob Baum 208-3877 

David Gayer 
Dinah Bear 456-0753 
Brian Burke 720-4732 

Mark Gaede 
Ted Boling 514-4231 
Peter Coppelman 514-0557 

Lois Schiffer 
Jim Simon 

,Al Ferlo 514-4240 
Greg Frazier 720-5437 
Mike Gippert, 690-2730 

Jay McWhirter 
Jim Perry 

Jeff Handy (503) 326-3807 
Nancy Hayes 208-5242 
Gerry Jackson 208-6916 
Elena Kagan 456-1647 
Don Knowles (503) 326-6282 
Karen Mouritsen 219-1792 
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Injunctive Relief as to Two Timber Sales, 
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Bill Bradley (BLM) and Darrel Kenops (Forest 
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11 
IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

12 
NORTHWEST FOREST RESOURCE COUNCIL, ) 

13 Plaintiff, ) 
) Civil No. 95-6244-HO 

14 v. ) (lead case) 
) Civil No. 95-6267-HO 

15 ) (consolidated case) 
) 

16 GLICKMAN and BABBITT, ) Federal Defendants' 
Defendants, ) Opposition to NFRC's 

l7 ) Motion for Further 
OREGON NAT. RES. COUNCIL, et al. ) Injunctive Relief as 

18 Defendants-Intervenors ) Two Timber Sales 
) 

19 ) 

20 

141 002/030 

to 

Federal defendants hereby oppose plaintiff Northwest Forest 
21 

Resource Council's (NFRC's) motion to enjoin federal defendants 
22 

from II suspending, disrupting or interfering in any way with the 
23 

24 

25 

26 

27 

28 

operations or completion ll of the Forest Service Horse Byars 

timber sale, through January 8, 1997, and the Bureau of Land 

Management Shady timber sale, through November 15, 1996. NFRC is 
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1 seeking to extend applicability of the "notwithstanding any other 

2 provision of law" in subsection 2001(k) (1) beyond September 30, 

3 1996 to ensure that harvesting can continue regardless of whether 

4 the sales comply with applicable laws and standards and 

5 guidelines. As an initial matter, NFRC's request is premature. 

6 The agencies cannot at this time predict what will be the actual 

7 . status of the two sales on September 30, 1996. For example, the 

8 purchaser for one of the sales has stated that under certain 

9 conditions they "may be able to finish the sale by September 30, 

10 1996." Accordingly, there has been no finding to date that the 

11 two sales would not otherwise proceed after September 30, 1996. 

12 The sales will have to be assessed at that time to determine 

13 whether modifications or suspension would be appropriate in light 

14 of the sales' status on that date. 

15 In addition, the relief sought would violate the fundamental 

16 principle that courts of equity cannot ignore statutory 

17 deadlines. Congress clearly expressed its intent that the 

l8 "notwithstanding" provision apply only through September 30, 1996 

19 and that the original terms of the contracts, including those 

20 which have imposed the seasonal restrictions complained of by 

21 plaintiff, continue in effect. Moreover, while the end date for 

22 

23 

24 

25 

. ·26 

27 

28 

application of the "notwithstanding" is firmly set, because the 

beginning date was tied to II the date of enactment, II clearly 

Congress did not intend to provide a set number of days during 

which such a provision would apply as much as a specific cut off 

date of application . 
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1 Further, even if the relief sought were otherwise available, 

2 NFRC has failed to establish that the balance of harms weighs in 

3 its favor so as to justify such an equitable remedy. NFRC has 

4 relied on the September 30, 1996, deadline in other proceedings 

5 to successfully defend against defendants' motion for stay. In 

6 addition, the facts relating to these sales simply do not justify 

7 granting such equitable relief. On the other hand, the agencies 

8 are entitled to rely o~ a date certain when applicability of the 

9 "notwithstanding" provision expires so as to allow the land 

10 managers to assess the impacts of harvesting of the released 

II sales and move forward with their planning and management 

12 activities under governing law. 

13 FACTS 

14 A. The Shady Sale 

IS Pursuant to this Court's October l7, 1995 order directing 

16 the award of timber sales offered during fiscal years 1990 to the 

17 date of the enactment of Public Law 104-19, on October 26, 1995, 

18 the Bureau of Land M~nagement (BLM) directed the award of the 

19 Shady timber sale to Timber Products, Inc., which was 

20 subsequently approved on October 31, 1995. ~ Twenty-fourth 

21 Declaration of William Bradley, attached hereto, at • 4. The 

22 original volume of the sale is 7,635 MBF contained in l7 units, 

23 which for purposes of this memorandum are separated into two 

24 groupings (Groups A and B) according to applicability of certain· 

25 contract terms. Group A, consisting of ~o units, comprised of an 

26 original volume of 4,952 MBF. ld. at 5. These units are subject 

27 

·28 
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1 to original contract term Section 41(B) (7) which precludes all 

2 operations, except slash burning, between October l5th of one 

3 calendar year and June 1st of the following calendar year, both 

4 days inclusive. rd. This seasonal restricti.on was included in 

5 the timber sale contract to prevent adverse soil impacts.!1 As 

6 of July 30, 1996, approximately 27 percent of the Group A 

7 remained to be cut and yarded, and it was then anticipated that 

8 the yarding would be completed in two to three weeks. Bradley 

9 Dec. at ~ 6. 

10 Group B consists of 7 units, comprised of an original volume 

11 of 2,683 MBF. Id. at , 7. These units are subject to original 

12 contra,ct term section 41 (b) (8) which precludes all operations 

13 from March 1st to September 30th of each year, .both days 

14 inclusive. This seasonal restriction was included in the timber 

15 sale contract to prevent adverse impacts to two nesting pairs of 

16 northern spotted owls adjacent to the units. Id. Although the 

17 nest sites are located outside of the units, the sites are close 

18 enough to warrant application of the seasonal restriction' under 

19 the contract terms. ~ BLM biologists have been monitoring 

20 both pairs of owls since May of 1996 and it is currently 

21 anticipated that the final owl status (confirmed non-nesting and 

22 

23 

24 

25 

26 

27 

28 

11 Normally, fall rains begin in the general area of this sale 
around october 15th and the soil becomes too wet to operate on 
without causing significant adverse impacts. Because yarding 
operations are to be done with ground-based equipment (tractors), 
soil moisture is a critical item monitored to enforce the 
seasonal restriction. Bradley Dec. at , 5. 
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1 dispersal of juveniles) will be determined by August 15, 1996, 

2 which may enable the seasonal restriction to be lifted. Id. 

f4l 006/030 

3 This would allow the Purchaser to begin operations early on the 

4 Group B units. ~ There has not yet been any harvest 

5 operations conducted in the Group B units. Id. 

6 The purchaser has been informed that if BLM enforces the 

7 spotted owl seasonal restriction applicable to the Group B units 

8 until September 30, 1996, the purchaser may have a sufficient 

9 time period in which to complete the harvest after September 30th 

10 and before the soil becomes too wet to log. Id. at ~ 9. 

11 However, on October 1, 1996, the BLM will have to assess the 

12 situation on the sale under applicable laws and determine if 

13 harvest operations can continue. Id. It is not possible to make 

14 that determination now. Id. It is possible that, if the 

15 seasonal restriction is lifted, the operations will have 

16 proceeded up to October 1, 1996, in such' a manner (i.e., all 

17 cutting will have been completed) that harvest operations can 

18 continue under the terms of the contract in compliance with 

19 applicable laws. Id. 

20 The Purchaser elected to begin operations on the contract in 

2l November of 1995.by harvesting the Group A units, which are 

22 nearly completed. Id. at ~ 11. The Group A units were not 

23 subject to the spotted owl seasonal restrictions, as are the 

24 Group B units. Id. The BLM believes that it would have been a 

25 

26 

27 

28 

reasonable course of action for the purchaser, assuming they 

desired to complete operations by September 30, 1996, to have 

DEFENDANTS' OPPOSITION TO 
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1 first operated the Group B units in the winter of 1995/1996. Id. 

2 The Group A units then could have been saved for summer 1996 

3 operation because such units were not subject to the spotted owl 

4 seasonal restriction. Id. The purchaser also could have 

5 concurrently operated the Group A and B units in the winter of 

6 1995/1996. Id. 

7 B. The Horse Byars Sale 

8 The Forest Service advertised the Horse Byars timber sale, 

9 as originally designed, on August 3D, 1990. Declaration of 

10 Darrel Kenops, attached hereto, at 1 2. The timber sale was not 

11 awarded because, in September of 1990, the discovery of a pair of 

12 owls required further consultation regarding the effects of the 

13 sale and logging was subsequently enjoined. ~ at ~ 3. Later, 

14 new standards for timber sales required the Forest Service to 

15 redesign the Horse Byars timber sale. Id. at 1 4. This redesign 

16 reduced the sale area from 136 acres and 4 acres of road clearing 

17 to 68 acres of sale area. Id. at ~ 5. The 6B acre sale was then 

18 laid out on the ground. Id. 

19 Public Law 104-l9 required the Forest Service to undo the 

20 changes it had made on the ground to the Horse Byars timber sale. 

21 Id. at , 6. Re-establishment of the Horse Byars timber sale of 

22 August of 1990 was possible, but required the Forest Service to 

23 remark payment unit boundaries on units and portions of units 

24 that had previously been deleted, deleting clumps of wildlife 

2S trees and remarking original wildlife trees, and reconfiguring 

26 the contract back to its original terms. rd. at ~, 7 - B. The 

27 

28 
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1 Forest Service started that process in September of 1995. rd. at 

2 ~ 8. That process was completed by December 15, 1995. Id. at ~ 

3 9. The timber sale was awarded on December 19, 1995, to Freres 

4 Lumber Co. Id. 

5 ARGUMENT 

6 1. PLAINTIFF'S MOTION TO EXTEND THE 
SEPTEMBER 30 DEADLINE IS PREMATURE 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

By its latest motion, NFRC seeks an order "prohibiting 

defendants from suspending or interfering with the completion" of 

the Horse Byars and Shady timber sales after September 30, 1996. 

NFRC's Memorandum at 1. Such a request is premature. While, as 

plaintiffs have admitted, under the statute the period of legal 

sufficiency expires September 30, 1996, a determination has not 

I been made at this time as to whether any modifications or 

suspensions would be appropriate in light of the renewed 

applicability of environmental laws. Rather, such a 

determination will have to be made after assessing the status of 
l7 

18 

19 

20 

21 

22 

,23 

24 

25 

26 

27 

28 

the sales on September 30. For example, as to the Horse Byars 

sale, while the purchaser claims that it "will be very difficult ll 

to complete falling of the sale by September 30, it does not say 

that it would be impossible. See Declaration of Robert Freres at 

~ 8. Come September 30, the sale will have to be assessed iri 

terms of its status regarding completion of actual falling and 

ability to proceed with yarding and hauling in light of 

applicable environmental laws. 
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1 As to the Shady sale, plaintiff admits that the complained-

2 of seasonal restrictions may be lifted around August 15 and if 

3 so, while "it will be very difficult for Timber Products to 

4 complete logging on the sale by September 30, 1996," they do not 

5 say it will be impossible. NFRC's Memo. at 3. Indeed, the 

6 declaration supporting this statement says that" [i]f the 

7 seasonal restrictions are completely lifted at that time, we may 

6 be able to finish~he sale by September 30, 199b, but doing so 

9 will put great strain on our logging crew." Declaration of 

10 Joseph Gonyea III at ~ 8 (emphasis added). If cutting is 

11 completed, the sale will have to be evaluated in that context to 

l2 determine whether further operations can continue under the terms 

13 of the contract in compliance with applicable laws. See'Bradley 

l4 Dec. at , 9. 

15 Thus, not only is it premature to argue that the sales are 

16 going to be suspended on September 30, but it is premature to 

17 argue that, at least as to the Shady sale, the purchaser cannot 

l8 complete the sale by September 30. Most importantly, because the 

19 relief that the purchasers are seeking is equitable in nature, 

20 nothing prevents them from seeking it at or around September 30 

21 when the agencies have had the opportunity to assess how the 

22 sales should or should not proceed in light of the facts at that 

23 time. 

24 

25 

26 

27 

28 
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1 I I . IN ANY EVENT, NFRC IS NOT ENTITLED TO AN 
ORDER EXTENDING THE STATUTORY DEADLINE 

2 

3 

4 

It is wel.l established tha.t "[c] ourts of equity can no more 

disregard statutory ... requirements and provisions than can 

courts of law." ~ INS v. Pangilinan, 486 U.S. 877, 883 (1987) 
5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

lS 

16 

17 

l8 

19 

20 

(citing Hedges v. Dixon County, l50 U.S. 182, 192 (l893». In 

Pangilinan, the Supreme Court held that a court lacked the 

authority to order naturalization for certain persons after 

expiration of a statutory deadline. 486 U.S. at 882-883. The 

Court found that the explicit cutoff date for filing petitions 

for naturalization and subsequent legislation specifying new 

requirements for adjudging petitions made it clear that courts 

did not have the power to confer citizenship in violation of such 

limitations. Id. at 884-885. 

Similarly, in Section 2001(k) (1), Congress has clearly 

expressed its intent that applicability of the phrase 

"notwithstanding any other provision of law" in subsection 

2001(k) (1) expires at the end of fiscal year 1996, or September 

30, 1996. The relevant language of subsection 2001(k} (1) 

provides: 

Notwithstanding any other provision of law, within 4S 
21 days after the date of enactment of this Act, the 

Secretary concerned shall act to award, release, and 
22 permit to be completed in fiscal years 1995 and 1996, 

with no change in 'originally advertised terms 
23 [the relevant timber sale contracts] . 

24 Both NFRC and Scott Timber repeatedly have acknowledged that this 

25 language can only be read to mean that the Ilnotwi thstanding H 

26 

27 

28 
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1 provision applies only through September 30, 1996.!1 

2 then, is not a disputed point. 

IaI 011/030 

This, 

3 This September 30, 1996 deadline for legal sufficiency as to 

4 subsection 2001(k) (1) sales is extremely significant. Unlike 

5 subsections 2001(b) and (d), which allow the Secretaries to 

6 consider environmental laws and effects in offering sales 

7 thereunder, subsection 2001(k) does not provide such discretion. 

8 Accordingly, it is all the more important that the Secretaries be 

9 able to +ely on a date certain when the legal sufficiency period 

10 expires so that they can assess the impacts and continue with 

11 their planning and management of resources in accordance with 

12 their governing laws. '1.1 

13 Moreover, as to contracts offered under subsections 2001(d) 

14 and 2001(b), the statute expressly provides that the "terms and 

15 conditions of [the section] shall continue in effect with respect 

16 to" such t~mber sale contracts. See Subsection 2001(j) . 

17 Noticeably, no such continuation of the provisions of 2001(k) (1), 

18 including the notwithstanding prOVision, is mentioned anywhere in 

19 the statute. Such an omission underscores the significance 

20 

21 

22 

23 

24 

25 

26 

27 

28 

al See NFRC's Reply Memorandum in Support of Motion to Compel 
Provision of Replacement Timber for Certain Sale Units at 3i 
Appellee's opposition to Motion for Stay Pending Appeal at B 
(dated October 23, 1995, relevant pages 'attached hereto) ; 
Declaration of Peter Quast at , 4, attached as Ex. A to Horngren 
Declaration in support of Scott Timber CO.'s May 10 Motion to 
Compel Release of Replacement Timber. 

~I While NFRC's current motion only refers to two sales, it is 
quite possible that NFRC will attempt to expand its request for 
relief in connection with other sales in the future, interfering 
further with the agencies' management activities. 
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1 Congress attributed to the September 30, 1996, deadline with 

2 respect to subsection 2001(k) (1) sales. Under Pangilinan, such a 

3 significant statutory deadline cannot be extended through 

4 judicial decree. 

5 Such a position is further supported by the statute's 

6 explicit mandate that 2001(k) (1) sales be released "with no 

7 change in originally advertised terms. II As to the 

8 contracts at issue here, such terms explicitly state that 

9 seasonal restrictions shall apply to the harvest of such sales. 

10 See Twenty-fourth Declaration of William Bradley at ~ 7. The 

11 agencies have simply followed those terms in administering the 

12 contracts. Id. Nothing in the statute indicates that Congress 

13 intended that these terms should not continue to apply. As the 

~4 Ninth Circuit explained: 

15 An implied repeal of the underlying statutory and 
regulatory provisions governing the timber sale 

16 contracting process may be found only if no other 
construction is possible. Here, S 2001(k) (1) itself 

17 incorporates other laws by referring to the "award ll and 
"release" and lIoriginal contract terms" of timber sale 

18 contracts . . . . The agencies have regulations which 
tell them what these words mean and how to form such 

19 contracts .... Section 2001(k) (1) is not clearly 
repugnant, in words or purpose, to the contract 

20 regulations established under the agencies' organic 
acts. 

21 

22 

23 

24 

25 

26 

27 

28 

See NFRC v. Glickman, No. 96-35106 (9th Cir. June 14, 1996) 

(emphasis added). Certainly, nothing in the statute suggest that 

application of such original terms, explicitly referred to in the 

same sentence as the "notwithstanding ll language and September 30, 
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11996 deadline, could provide the basis for extending that 

2 deadline. 

3 Cases cited by NFRC do not support their request to extend 

4 the statutory deadline. First, in relying on Reno v. Catholic 

5 Service. Inc., 509 U.S. 43 (l993) I NFRC disregards two very 

6 important distinguishing points. While NFRC claims that, the 

7 majority did not address the question of equitable relief, the 

8 majority did comment on potentially available relief. While 
\ 

9 noting that it need not reach the question of remedy, the 

10 majority opined as to a way in which relief could be granted, 

11 which did not require extension of the relevant 12-month period 

12 at issue there. The Court explained that because IIthere is no 

13 statutory deadline for processing the [adjustment of immigration 

14 status) applications,lI and as an individual "applied ll for an 

15 adjustment within the relevant 12-month period t "there is no 

16 reason to think that a District Court would lack the power to 

17 order such relief." 509 U.S. at 66. 

18 Regarding the dissent upon which NFRC relies, NFRC's 

19 citations to Catholic omit reference to that portion of the case 

20 that distinguishes it from the present one. In distinguishing 

21 Pangilinan, the dissent notes that "the Reform Act does not 

22 itself contain a statutory deadline at all, leaving it largely to 

23 the Attorney General to delineate a 12-month period. 8 U.S.C. s 

24 1255a(a) (1) (A). This delegation highlights the relative 

25 insignificance to Congress of the application cutoff date, as 

26 

27 

28 
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1 opposed to the length of the application period itself. II Id. at 

2 84 (emphasis added) . 

3 In contrast, the present case deals with an emergency 

4 measure, intended to provide short-term relief, with an explicit 

5 cut-off date of the legal sufficiency period to prevent 

6 indefinite interference with the agencies' normal management 

7 activities. Indeed, in the present case, the way in which 

8 subsection 2001(k) is crafted makes it clear that Congress 

9 considered the cut-off date significant, not the length of the 

10 period of applicability of the IInotwithstanding" provision. 

11 While the end date is clear, fiscal year 1996 (September 30, 

12 1~J96), the date upon which the "notwithstanding ll
. term became 

13 applicable was fluid, as it was tied to the IIdate of enactment" 

l4 of the law. Accordingly, Congress did not guarantee a specific 

15 number of days of "legal sufficiency" as claimed by NFRC, but did 

l6 set a specific cut-off date. Thus, Catholic provides no support 

17 for NFRC's position. V 

l8 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

!/ In Sierra Pacific Industries v. L'imq, 866 F.2d 1099 (9th 
Cir. 1989), the relevant issue was whether a statute provided a 
specific consequence for the agencies' failure to promulgate 
regulations by a statutorily set date, thereby justifying the 
court's imposition of a judicial sanction for the agency's delay. 
866 F.2d at llll. There, the agency regulations, which were 
promulgated after the intended date, released timber purchasers 
from contractual obligations upon the agency's receipt of the 
relevant application. Id. at 1112. To compensate for the delay 
in promulgating the regulations, the Court adjusted the date of 
release to reflect the period of the delay. Id. at 1110-111. The 
Ninth Circuit found that nothing in the statute prevented this 
form of equitable relief. Id. at 1112. Sierra Pacific thus 
involves an agency's power to act beyond a statutory deadline; it 
does not involve the issue of extension of a substantive 
provision of a statute beyond a specific deadline. Parents of 
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1 III. ASSUMING EQUITABLE RELIEF WERE AVAILABLE, THE 

.:2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28' 

BALANCE OF HARMS DOES NOT WE!GH !N NFRC'S FAVOR 

Moreover, even if extension of the deadline were available 

as a form of equitable relief, NFRC has failed to establish that 

the equities weigh in favor of such an extension. First, NFRC 

has relied on the existence of the September 30 deadline to 

support various positions throughout this litigation. For 

example, NFRC successfully defended against a stay of this 

Court's injunc~ion mandating the release of such sales, in part 

by arguing that·NFRC would suffer irreparable harm if a stay were 

granted because it would prevent logging by September 30, 1996. 

NFRC argued that Section 2001(k) was intended to "provide some 

short-term relief ll and in order lito assure the sales could 

actually be logged, Congress gave the sales absolute legal 

sufficiency for the period through September 30, 1996 . . .. A 

stay from [the ,Ninth Circuit] will delay logging for months . 

directly frustrating the intent of the emergency timber sale 

program enacted by Congress. II See Appellee's Opposition to 

Motion for Stay Pending Appeal at 8. Upon consideration of 

NFRC's argument, the Ninth Circuit denied the government's motion 

for a stay.!il 

student W v. Puyallup School District, 31 F.3d 1489 (9th Cir. 
1994), deals with a court's general equitable powers to fashiOn 
appropriate relief under the facts'of a case; it does not address 
the current situation in which the relief requested requires 
extension of statutory deadline. 

~I NFRC repeated these arguments in arguing that this Court 
should not extend a stay of its order directing release of sales 
withheld pursuant to the agencies' determination of "known to be 
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1 Second, as to the Shady sale, NFRC has not demonstrated that 

2 work could not have been completed if the purchaser had proceeded 

3 in a more prudent fashion, in light of the well known September 

4 30, 1996 deadline. ~ Bradley Dec. at , 7. As to the Horse 

5 Byars sale, Freres Lumber Company has been free to operate all 

6 units of this sale except units 6 and 9 since the operating 

7 season commenced on June 1, 1996. See Freres Declaration at ~ 6. 

8 They admit that they have been free to log units 6 and 9 since 

9 July 8, 1996, but seek an injunctive order on the basis that this 

10 ordinary seasonal restriction on units 6 and 9 has made it "very 

11 difficult" for Freres to complete falling this timber by 

12 September 30. ~, id at " 7 - 8. 

13 On the other side of the equation, the agencies are entitled 

14 to know when the legal sufficiency period expires to allow them 

15 to assess impacts and continue with their forest management and 

16 planning process. 

17 \\ 

18 \\ 

l~ \\ 

20 \\ 

21 \\ 

22 

23 

24 

25 

26 

27 

28 

nesting ll under the Pacific Seabird Group Protocol. ~ NFRC's 
Supplemental Memorandum in Opposition to Defendants' Motion fqr 
Extension of January 25, 1996 Stay at 3 (IlCongress gave the 
contract holders the absolute right 'notwithstanding any other 
provision of law' to complete these sales by September 30, 1996. 
Any further stay of the court's January 19 order will defeat the 
intent of Congress by making it impossible for the contract 
holders to c.omplete operations by September 30 n ) • 
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1 CONCLUSION 

2 For the reasons stated herein, NFRC's motion for further 

3 injunctive relief as to two timber sales should be denied. 

4 Dated this Sa.-. day of A1A,g., 1996. 
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United States Attorney 
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Environment and Natural Resources Div~s~on 
P.O.: Box 663 
Washington, D.C. 202-272-8338 
Telephone: 202-305-0460 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

NORTHWEST FOREST RESOURCE 

Plaintiff" 

v. 

COlJNCIL4' ) 
) 
) 
) 
) 

DAN GLICKMAN, in h1s capacity as 
) 
) 
) Secretary of Agr1cul ture, 

aRUCK BABBITT~ 1n his capacity 
Secretary of the Interior 

Defendants. 

as ) 
) 
) 
) 

Civil No. 95-6244-HO 

DECLARATION OF 
DARREL L. KENOPS 

I, Darrel L. Kenops, declare under penalty of perjury 

that the foregoing is true and correct: 

1. I am the Forest Supervisor of the W111amette 

Nat~onal Forest of the Pacific NorthwQst Reg~on, 

headquartered in Eugene, Oregon. I have been the Forest 

Supervisor for f~ve years and have been employe~ with the 

Forest Service for th~rty-three yea~s in various capacities, 

including the Forest Suparvisor of the Black Kil1s National 

Forest ~n South Dakota. I supervise the distriot rangers on 

DECLARATION OF DARREL L. KENOPS 

~018/030 
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the W~11amette National Forest and I am responsib1e for 

Willamette Nat10nal Forest management activities r 

2. The Horse Byars Timber Sa1e (T.S.) is located on the 

Wil~amette National Forest and was orig~nally advertised for 

sale on August 30 r 1990, pursuant to Section 318 of the FY 

• 90 Appropriati.ons Act. The Forest Service determined Freres 

Lumber Co. was the highest qualif1ed bidder. 

3. However, Forest Service bio1ogists discovered a new 

pa~r of northern spotted owls.within ~he Horse Byars T.S. 

Such a discovery required additiona1 consultation with the 

u.s. F~sh and Wi1dlife Servioe and delayed the award of 

Horse Byars T.S. to Freres Lumber Co. unti1 consultation 

could be completed. Before the sale cou1d be awarded, the 

Court in Seattle Audubon Socie:t;y V.Evans, 89-160-WD r 

Western District of Washington, issued an injunction on Kay 

23, 1991. barr1ng the award of any timber sale that would 

log spotted o~l habitat. This injunction applied to Horse 

~ars T. S. and the Forest Service did not award the sale. 

4. In April 1994, the Northwest Forest Plan, prepared 

under the auspices of the above referenced ease, amended the 

W~llamette Nationa1 Forest .and adopted new land management 

standards and guide11nes. 

5. The Forest Service determined that Horse Byars T.S. 

did not comply with the new standards and guide~ines. The 

Forest Service redesignea the sale to comply ~ith the new 

standards and guidelines and wi~h the U.S. F~sh and Wi1dlife 

Serv~ce oonsultat1on. As a result, the Forest Servioe 

DECLARATION OF DARREL L. KENOPS 
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reduceQ the timber sale area from 140 sores to 68 acres, 

e~1.minat:i.ng two cutting \U'\.i. ts and a road c~earing. The 

remaining cutting units were redesigned to leave clumps of 

trees, individual w.ildlife trees l and riparian area buffers. 

This redesigned, smaller sale was then markea on the ground 

wi ~ marking paint and boundary tags. The Forest Serv:i.ce 

sent an award letter to Freres Lumber Co. on September 1, 

1994. for the redesigned sale. On September 13, Freres 

Lumber CO. requested a delay ~n their raturn o£ executed 

oontract documents. On September 23, 1994, the Forest 

Servioe rese1nded the prev~ous award latter (September 1 

letter) and requested return of the associated unsigned 

contrct and other documents. 

6. Under Order of th~s Court on September 13, 1995, 

the Forest Service proceeded to award Horse Byars T.S. to 

Freres Lumber Co. in its orig~nal advert1sed terms and 

conditions. 

7. Re-estab~ishment of the. August 1990 advert1sed.Horse 

Byars T.S. was possible. In order to do so, a number of 

administrat~ve steps had to be taken to revert the Horse 

Bya~s T.S. to 1tS or1ginal terms and conditions both on 

paper and 1n the f~e~d. 

8. In September 1995, the Forest Service began the 

process of remarking the t1mber stands to be harvested to 

represent the or1g~na~ layout. The Forest Serv1.c::e was able 

to locate the or1ginal sale boundaries because the 

redesigned units uti1ized many of the same boundaries. The 

~020/030 
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payment units had to be remarked and the redesigned a~ea 

that had been marked to not be cut, had to be unmarked, i. e. 

axist1ng colored pa~nt covered w~th b~ack pa1nt. All of 

this work was field work and perfo~ed by timber marking 

crews. The original ti~er sale contract no longer existed 

because ~t had been edited to reflect the redes~gn. 

Therefore, the Forest Service had to re-create the original 

timber sale contract and attach the road construct~on 

specifi.cations. Th1s work was perfo:rmed by sale preparation 

special.ists. 

9. The Forest Service completed this process by 

December 15, 1995, and awarded the Horse Syars T.S. contract 

to Freres Lumber Co .. en December 19 1 1995. 

10. From the time of awa~d unti1 May 8, 1996, the 

Horse Byars T.S. contract did not contain operat~ng 

restrictions that 1imdted the time of year during wbioh 

Freres Lumber Co. could operate. No spotted ow1 seasonal 

restrict10ns are includea in the contract as awarded. 

11. On May 8, the Forest Servioe notified Freres Lumber 

Co. that spotted ow~s had been found in Units 6 and 9 and 

operat1ons could not begin under provision C6.25# of the 

contract. Units 6 and 9 constitute approximate~y 25% of 

Horse Byars T.S. volume. On July 1, 1996, the Forest 

Service not1f1ed Freres Lumber Co. that operations could 

begin on Units 6 and 9. 

12. On 3~ly 16, 1996, Freres Lumber Co. began cutting 

on units 2 and 5. As of August 5; 1996, Freres Lumber Co. 

DECLARATION OF DARREL L. KENOPS 
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were cutt~ng or had completed cutt1ng on Units 1, 2, 3, 4, 

and 5. 

I declare under pena~ty of perjury the foregoing is true and 
correct. 

Executed at Eugene, Oregon, on August 5, 1996 

~~op~~ 

DECLARATION OF DARREL L. KENOPS 
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KR%8TINB OLSON, OSD 1732~4 
Uni~ed S~at •• At~orn.y 
JANES L. SUTHERLAND, OSS 168160 
Aaaistan~ U.S. Attorney 
701 Hiqh street. 
SUqano, OR 97401-27~8 
Telephone: ('41) 465-6771 

LOIS J. SCHIFFER 
A88i8~ant Attorney General 
MICHELLI L. GILBERT 
GBOFFREY GARVER 
U.S. D.pa~~.nt of JU8~1c. 
Bnviron~.n~ and Natural R •• ources Division 
General Liti9ation Seotion 
P.O. Box 663 
W~phin9ton, D.C. 20044-0663 
Telephone; (202) 305-0460 

IN THB UNZT5D STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

NoaTHWE~ FOREST RESOURCE COUNCIL, ) 

})llSintit!, 

v. 

DAN GLICKMAN, .in his capaoity as 
Seoretary of Agriculture, 
BRUCE BABBITT, in his capacity as 
Secreta~y of Interior 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

----------------------------) 

Civil No. 95-6244-HO 
(lead case) 
Civil NO. 9S-6267-HO 
(consolidated case) 

TWENTY-FOURTH DECLARATION 
OF W1LLIAM L. BRADLEY 

I, William L. Bradley do hereby depose and say that; 

1. My name is William L. Bradley. _~ have previously 

prepared a de~larat1on fg~ this case, in whioh I deeo~1bea my 

position with the Bureau ot Land Manaqement CBLM) and the nature 

of my responaibilities. 

TWENTY-FOURTH DECLARA~ION O~ WILLIAM L. BRADLEY, Page 1 

III 023/030 



08/06/96 11:55 III 0241030 

a. x a~ familiar w1th tne aescl~slon. Act, Publio Law 104-

19' (109 seQt. 194), 1nclud1ng the provisions regarding "Award an~ 

Release at Ptov1ously ottered and Vnawa~~ed Timber Sale 

Contracts," section a001(k). 

3. On October 17, 1995, Judge Hogan, U.S. Distriot court 

gf ore90n, d.irected BLM to IlwIlrQ t1mbe:r:' .,ales ottered during 

~1aoal years 1990 to the aate ot the enaotment ot Public LaW 104-

1~, ~t which remainea unawarded or 5uspended. This included the 
1', 

Shady ~~.mb$r sale. 

4. In response to the court t 5 direction, th~ Shady timber 

sal. was awarded to Timber Products Co. on Ootober 26, 1995, and 

8ubsequent1y approve~ on October 31, 1995. The original contract 

~erm is 36 months with an expiration of cutting and removal 

rights on october 31, 1998. The Qr191nal volume of the sale 1s 

7,635 MBF conta1n~d in 17 units. For s1mplicity of aescript10n 

in tbis 4e~laration, the 17 units can_be separate~ into two 

groupings (Groups A and' B) which are subjeot to differing 

contraot terms. 

s. Group A is 10 units (unit Nos. 25-1, 25-2, 2'-3, 25-4, 

25-5, 25-6, 36-2, 36-3, 36-4, and 36~5) comprised of an ori9inal 

vOlume 'o~ 4/95~ MBF. The unit numbers are configured such that 

the port11?n of the nUll\ber berore the hyphen refers to the actua.l 

.ec~ion nu~er in which the unit is located. These units are 

TNENTY-~OURTH D~CLARATION OF WILLIAM L. BRADLEY, Page 2 
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.Ubj.ct to Sec. 41(8) (7) ot the contract (an original term) which 

precludes all opor.t1on~, exoept alaah burning, between October 

15th ot one calendar year and June 1st ot the following calendar 

year, both days inclusive. This seasonal rea.triction was 

included in the tlm~er sale contract to prevent adverse 60il 

impacts. Normally, .tall rains begin in the general area of this 

•• 1. around October l~th and ~e soil becomes too wet to operate 

on without causing significan~ adver8~ impaots. Because yarding 

operations are to be done with 9ro~nd-based equipment (t~agtors), 
'. .1 '.: 

Boil ~o1Btu~e 1$ a er1t1~al item monitored to enforce the . 
soasonal restriction. 

6. Aa of July 30, 1996, approximate1y 1,324 KSF (27 

percent of the Group A tote.l volume) re.maln,eel to be cut and 

yarded, and it was ~hen antioiputed that the harvest would be 

comple~ed in two to three weeks. 

7. Group B is 7 units (unit Noa. 11-1, 11-3, 11-4, 3-3, 3-

4, 3-6, and 3-7) comprised of an original' volume of 2,683 HEF. 

The unit numbars are configured such that the portion of the 

number before the byphen refers to the actual section number in 

which the unit is located. These units are subject to Sec. 

41(B)(8) of the Qontract (an original term) which preoludes all 

operations f~om March 1st to September 3)th ~f each year, bOth 

days inclusive. ~hls seasonal restrict10n was included in the 

timbe~ sale contract to prevent adverse impacts to two nestinq 

TWSNTY-FOURTH DECLARATION OF WILLIAM L. BRADLEY, Paqe 3 
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pairs of northern spotte~ owls adjacent to the units. Although 

the ne5~ sitos Dre located outBl~e ot the units, the aites are 

close enou9h (within on.-quarter milQ) to w~rrant application of 

-the e8Dsonal re.triction under the oontract terms. AS it 

p.~~in8 to the seasonal restr1otion, the nest site in Sec. 3 

oftly affect. the sec. 3 units and the sec. 11 nest site only 

arfects the Sec. 11 units. In terms of critioal habitat, both 

ne .. t siees affect all the uni1;11 in Sees. 3. and 11 beC:::i:lU •• the 

~026/030 

habitat in all the units in Seca. J eng 11·18 within 1.2 miles of 
~ , . .' f 

either ot the sites. BLM b10logists have been'monitoring both 

pairs of owls since May of 1996. The pair ot owls 1n seotion 11 

nested and had two young. This WQS first aetected on May B, 

1996. Nestinq by the pai~ of owls in section 3 has not been 
, ' 

confirmed after a fourth viait. The f1rst ·and only detection 

that confirme~ adults were present (and not" nest1n9) was an adult 

female detection on May 30, 1996. TO meet ;th~'""Spott~d owl survey" 

pro~ocol, two more night visits are req~ired to confirm that the 

pail:' is not nest.ing_ It. is ant1c1patedthat' ·bY August 15, 1996, 
.1 

the final owl stat~s (gon~1rmed non-nest1nq ond dispersal of 

~uv8n11es) will be determined ~h!ch may enable the seasonal 

restriction to be lifted. This would allOW t.h.e Purchaser to 

beqin operations early on the Group a units. There has not yet 

been any harvest operations oonduoteQ in the Group B units. 

8. Adverse impaets to soil from wet-weather oper~tions by 

q~ound-based loq91n~ eqUipment is also a eonce~n for the Group B 

TWENTY-FOURTH DECLARATION OF WILLIAN L. BRADLEY, Paqe 4 
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unl~.. 7n this case, _dver •• impacts ~~e preelu4ed through ~e 

enforcement ot SeQ. 25 of ~he contract which requires the 

Purcha •• t:' to cUsoont.inu. op.rations that will o'auee ex:c"8.ive 

d~aqe to the soil. The Grgup B units were'no~ ineluded (along 

with the Group A uni~s) in Sec. 41(8) (7) of the aontr.~t because 

the two ••• 80na1 reatr1otiona, wben adde4 toqether, would have 

only allowed operat.ions on the Group B un~eB tor two wee~e or 

eaoh y.ar. !t was determined in the case or ~he Group 8 unita 

~~t Seg, 25 cou14 be enforced in A more flexible manner to 
':'.; . ... , ':' . 

III 027/030 

facilitate the harvest and accomplish the necessary environmental 

proi;oction. 

§. The Purchaser has been informed that it BUN entorQes 

th& epotteg owl seasonal restriction, applicable to the Group B 

un11:s, until September 30, 1996, they may' 'have 'a SUfficient time 

period in which to co~plete the harvest arter' September JOth and 

be~ore the soil. becomes too wet to log. However, on Octo~er 1, 

1996, the BLM will have ~o assess tbe ~1tuation; on the sale under 
. ~ :. 

applicable law8 and determine it harVeESt opera'tiona can continue. 

I~ is not possible at this t1me to make thi~ assessment. It is 

poas1ble that the operation$ will have prOceeded up till october' 

1, 1996, in such a manner (e.g_, all cutting has been completed) 

that harvost operations can continue under the terms of the 

~on~~act in compliance with applicable laws. The Purohaser was 

also informed that they ~oul~ operate in th~,GrOUp 8 units when 
.:: ',' 

the anow ~ep~h was approxi~ate~y twenty (20) 1nchas or 9Teater. 

TWENTY-FOURTH DECLARATION OF WILLIAM L. BRADLEY, Page 5 
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Thl. maaDure also prevents signlficant ~dVBrsa 1mpsQts to the 

s011 aS80giatad with wet conditions. • 

10. l~ i. anticipated that .pprgxim~taly 500 MBF ~o 1,000 

MaF of additional volum& will be added to the contract by 

bilate~sl Qon~ract modif1oations. Th18 is n~cessary because or 
insect mortality and blow~own, and log91nv damage. Several 

modi~iea~ions hay. been executed; this additiQnal volume is b8~ni 

Q\:It and yarded conou:rrently wi t!h timber de,siqnated tor gutting. 

1~. The Purchaser ele~ted to begin operations on the 

Qontrae~ by harvesting the Group A units, whioh are nearly 

comploted. Their operations began in November of 199~. The 

op~rat1on. Qontinued (when allowed by SUffioient snow depth) 

~nt11 March 15, 1996. A 36-month oontraot term, ~arr1n9 unusual 

wellther condition" WQul~ normally allow compl'eti.,on of the entire 

Qont~act by the exp1rat1on dGte in spite Of the apparent 
, 

t .' I 

cumulative re5triot1venesB of the seasOnal' restrictions. The 

Group A units were not subject to the spotted owl seasonal 

rcatriction;' the Group B are. It would have' been a reasonable 

courae of action' for the Purchaser, assuminq th,ey desired to 

complete op$ra~ions on the entire sale ~y September 30, 1996, to 

have £ irat gperated the Group Bun! ts 1n the win'tar of 1995/1996. 

The~ '~he C~QUP A uni~5 oou~4 h~ve been saved for summer 1996 

op~ration ~eeaUge the G~oup A units were not sUbject to the 

epgtted owl s$asQoal restriction. Another reasonable course of 

TWBNTY-POURTH DECLARATION OF WILLIAM L. BRADLEY, Page 6 
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,. 
aotiQn ror the P~:r:ghClSer would hc.v. been t.O Clonourrentlf op.Z"at~ 

~h. Group A and.S ~n1t8 in the wint.r D~ 19~~/1996. These other 

oour.ee of aQtlon would have increased the likelihooa of the 

co~pl~tion of harvest by September 30, ~996. 

~ deglare und.~ penalty ct perjury that the roteqo1n9 is true and 

Qorrect. 

. . 

IIxe" .. t"d .. t po"uana, ·oraqon, On ~~ #:' ~ t'f'''~ _ .. 

«.l~....;:~~ 
• I .... ,. ... • 

Williini' :i.~··'Bradley . 

, • t.!::, 

'" ... 
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1 CERTIFICATE OF SERVICE 

2 The undersigned hereby certifies that on August 5, 1996 she 
caused one copy of the foregoing FEDERAL DEFENDANTS' OPPOSITION 

3 TO NFRC'S MOT~ON FOR FURTHER INJUNCTIVE RELIEF AS TO TWO TIMBER 
SALES to be served via telefacsimile and first class mail upon 

4 the counsel of record hereinafter named: 

5 MARK RUTZICK 
LeBoeuf, Lamb, Greene & MacRae, L.L.P. 

6 KOIN Center, Suite 1600 
222 S.W. Columbia 

7 Portland, OR 97201 
Telephone: (503) 294-3095 

8 Fax (503) 294-3895 

9 PATTI A. GOLDMAN 
ADAM J. BERGER 

10 KRISTEN L. BOYLES 
Sierra Club Legal Defense Fund 

11 705 Second Avenue, suite 203 
'Seattle, WA 98104 

12 Telephone: (206) 343-7340 
Fax (206) 343-1526 

13 
SCOTT EORNGREN 

14 1800 One Main Place 
101 S.W. Main St. 

15 Portland, OR 97204 
. Telephone: (503) 225-0777 

16 Fax (503) 225-1257 

17 MARIANNE DUGAN 
Western Environmental Law Center 

18 1216 Lincoln street 
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19 Telephone: (503) 485-2471 
Fax (503) 485-2457 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

Federal defendants hereby move for clarification, or in the 

alternative, for a stay of this Court's July 2, 1996 Order, as 

amended on July 9, 1996, directing federal defendants to 

"complete the identification and release of replacement timber 

DEFENDANTS' MOTION TO 
CLARIFY, OR IN THE ALTERNATIVE 
TO STAY 
-1-
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-2-

1 • • • within 60 days" for sale units which meet the "known to be 

2 nesting" standards in the government's Pacific Seabird Group 

3 (PSG) Protocol. Amended Order at 7. Federal defendants seek 

4 clarification regarding those agenoy guidelines governing the 

5 provision of alternative timber the court deems consistent with 

6 subsection 2001(k) (3) of the 1995 Emergency Supplemental 

7 Appropriations and Rescissions Act • 

. 8 ARGUMENT 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

I. FEDERAL DEFENDANTS SEEK CLARIFICATION AS TO THOSE 
ACTIONS THE AGENCIES HAVE TAKEN AND ARE PROPOSING TO TAKE 
TO PROVIDE ALTERNATIVE TIMBER THAT THE COURT DEEMS 
CONSISTENT WITH SUBSECTION 2001eR) e3l 

A. Federal Defendants Seek Clarification 
Of The Meaning Of "Release" Of Alternative Timber 

Federal defendants seek clarification regarding what agency 

actions to "identify and release ". alternative timber ·the court . 

would deem consistent with the mandates of "section 2001(k). As 

an initial matter federal defendants seek clarification of what 

actions would constitute "release" of subsection (k) (3) timber. 

Subsection 2001(k) (3) directs the Secretaries to "provide" 

alternative timber; unlike other subsections, it does not mandate 

the "release" of such timber. The difference in word choice 

makes sense. "Release" is used ·in the context of 2001(k) to 

apply to those situations where there has already been an award 

of a contract covering the subject timber. See Subsections 

2001(k) (1); 2001(k)(2). Alt~rnative timber, however, is not the 

DEFENDANTS' MOTION TO 
CLARIFY, OR IN THE ALTERNATIVE 
TO STAY 
-2-
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-3-

1 subject of a preexisting contract, but must be identified, 

2 offered and an agreement executed.' Accordingly, the term 

3 "release" i~ inapplicable to such timber. Indeed, the heading to 

4 sUbsection 2001(k) (3) refers to an "Alternative Offer" (emphasis 

5 added), not award or release. Accordingly, federal defendants 

6 seek clarification that the Court intended the agencies to 

7 "provide" alternative timber within the Court-established 

8 deadline, which could be satisfied by an "offer'l!! of timber 

9 deemed to be of "like kind and value'· by the agencies. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

B. Federal Defendants Seek Clarification 
Regarding The Extent To Which This Court 
Deems compliance with Environmental Laws 
consistent With The Mandates Of Section 2001(k) 

Federal defendants further seek clarification as to the 

actions the agencies have taken and are proposing to take to 

proivde alternative timber which Court deems consistent with 

section 2001(k). In its Order, the Court initially stated that 

the agencies' guidelines formulated "thus far are consistent with 

any constraints created by section 2001(k).n Amended Order at 6. 

Next, while suggesting that under certain circumstances 

requirements of environmental laws such as the National 

JJ As there would be no auction of alternative timber and 
22 acceptance of bids, the term "offer" is not used here in the 

technical sense, as applied in subsection 2001(k) (1). Instead, 
23 it refers to a proposal by the agency to provide an identified 

sale unit or portion thereof, deemed by the aqency to be of "like 
24 kind and value," to the relevant purchaser. Additional 

negotiating steps and public notice usually would be necessary to 
25 brinq the proposal to an actual contract. 

26 
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1 Environmental Policy Act (NEPA), the National Forest Management 

2 Act (NFMA) and the Endangered Speoies Act (ESA) "lnay be 

3 inconsistent with, and thus explicitly or implicitly preempted 

4 by, section 2001(k)," the court found no current case or 

5 controversy and accordingly deemed it unnecessary'to reach the 

6 merits of the applicability of such laws. Amended Order at 6. 

7 1. St.eps taken to ..date 

8 The' aqencies' guidelines formulated to date 'expressly direct 

9 the application of environmental laws to the provision of 

10 alternative timber. V consistent with those guidelines, the 

11 agencies have been taking the following actions. As to the 

12 Forest Service, pursuant to a ,letter dated May 6, 1996, the 

13 Forest Service Pacific Northwest Region sent a letter to Forest 

14 supervisors in the reqion to request assistance in identifying 

15 potential replacement volume. Reynolds Dec. at ,3. The May 6 

16 letter identified the species and sizes of timber needing 

17 replacement and directed the forests to identify potential 

18 alternative vOlume in areas consistent with standards and 

19 quidelines. Id. The forests completed the requested analysis 

20 and provided the results to the Regional Office. An example of 

21 the work required to comply with the May 6 request is seen by the 

22 
v ~ May 31, 1996 Memorandum from Under Secretary of Natural 

23 Resources and Environment, Department of AgricUlture to USDA 
Forest Chief, attached to June 3, 1996 Defendants' Notice of 

24 Filing; July 23, 1996 Memoranaum from Under secretary to USDA 
Forest Chief, attached as Ex. 1b Declaration of Gray F. Reynolds, 

25 attached hereto as Ex. A. 

26 
DEFENDANTS' MOTION TO 
CLARIFY, OR IN THE ALTERNATIVE 
TO STAY 
-4-

IaI 005 



08/02/96 PRI 11:30 FAX 2023050506 ENRD GEN LIT 

.. 

-5-

1 steps taken by the Siskiyou National Forest. The Siskiyou 

2 convened a team of Forest Service and U.S. Fish and wildlife 

3 Service biologists, hydrologists, Graphic Information System 

4 experts and timber experts to review the total Forest land base 

5 ana identify that portion that could be available as a source of 

6 replacement timber consistent with agency guidelines and 

7 applicable laws. Id. at ,~ 4, 5. In addition, to ensure a full 

8 review of potentially available areas, the Forest Service 

9 directed the Forests to identify potential replacement vOlume, in 

10 areas where watershed analyses had been completed and approved 

11 consistent with the Northwest Forest Plan. ~ at ! 6. 

12 After issuance of the Court's July 2 order, the Forest 

13 Service continued to assess how to comply and proceed with 

14 providing replacement timber in light of the then-pending motion 

lS for rehearing on the Ninth circuit's decision on "known to be 

16 nesting" filed by plaintiff-appellee Northwest Forest Resource 

17 Council (NFRC). Id. at ! 7. The filing of the petition rendered 

18 the Ninth Circuit's decision nonfinal and accordingly left the 

19 universe of sales requiring replacement timber potentially 

20 subject to change. 

21 As the agencies were considering how best to continue in 

22 light of this Court's order and the pending motion for rehearing, 

23 on July 22, 1996, the Ninth Circuit denied the petition for 

24 rehearinq and ordered immediate issuance of the mandate. On July 

25 23, 1996, the Under Secretary, Natural Resources and Environment, 

26 
DEFENDANTS' MOTION TO 
CLARIFY, OR IN THE ALTERNATIVE 
TO STAY 
-5-

@006 



08/02/96 FRI 11:30 FAX 2023050506 ENRD GEN LIT 

-6-

1 USDA, issued the Direction for Replacement Timber. ~ Ex. 1b to 

2 Reynolds Dec. The directive required, inter alia, identification 

3 of replacement timber consistent with all environmental laws, 

4 including allowinq for administrative appeals, and applicable 

5 standards and guidelines. ~ On 3uly 30, 1996, the Chief of 

6 the Forest Service forwarded the July 23 directive to the Reqion, 

7 directing compliance. ~ Ex. 1a to Reynolds Dec. The Forest 

8 Service also issued letters on August 1 to purchasers requesting 

9 assistance in identifyinq any additional potential locations of 

10 replacement timber and requesting a meeting to discuss 

11 preferences, needs and priorities. ~ Declaration of Nancy 

12 Graybeal at , 2, attached hereto as Ex. B. 

13 In addition, since issuance of the Court's Order, the Forest 

14 Service has engaged in various negotiations with cettain 

15 purchasers regarding replacement timber. The Forest Service is 

16 in discussions with one purchaser to mutually cancel seven sales, 

17 containing approximately 34 MMBF of volume, that would otherwise 

18 require replacement volume. Reynolds Dec. at ,10. In addition, 

19 

20 

21 

22 

23 

24 

25 

26 

on July 26, 1996, Department of Agriculture representatives and 

qovernment lawyers met with attorneys representing the plaintiff 

in this case and a number of purchasers to discuss resolving 

alternative volume issues. ~ at ! 11. 

As to the BUM, the agency has executed agreements with the 

purchasers for alternative timber for two units and has 

identified and proposed alternative volume for all but two of the 

-DEFENDANTS' MOTION TO 
CLARIFY, OR IN THE ALTERNATIVE 
TO STAY 
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1 remaining 13 units., See' Twenty-third Declaration of William 

2 Bradley at ! 4, attached hereto as Ex. C •. As to the two units 

3 for which proposals of alternative timber have not been made, 

4 these are units for which known to be nesting determinations were 

5 only recently made and accordingly, the BLM has not been able to 

6 make substantial progress in providing alternative volume for 

7 those two units. ~ at ! 5. 

8 2. Need for clarification 

9 Federal defendants file this motion for clarification as it 

10 is evident that the agencies cannot provide alternative timber 

11 for all units withheld for "known to be nesting" determinations 

12 by August 31, 1996, the last day of the court-ordered deadline. 

13 After the June 14, 1996 ruling by the Ninth circuit_ the amount 

14 of replacement volume for the Forest Service increased from 

lS approximately 51 MMBF to approximately 225 MMBF. Reynolds Dec. 

16 at, 16. Even to the extent that Forest service alternative 

17 timber can be provided from the existinq FY 1996 Pacific 

18 Northwest Region timber program, because the administrative 

19 appeal process needs to be completed, which would take 

20 approximately 150 days, such timber cannot be provided within 60 

21 days. 'See Reynolds Dec. at !! 15a, 16. Moreover, to the extent 

22 that FY 1996 timber would not be available to satisfy all Forest 

23 Service alternative timber obliqations, sa1es would have to be 

24 ~repared through the process described in the Declaration of 

25 sterlinq Wilcox dated May 10, 1996, attached hereto as Ex. O. 

26 
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1 That process would be substantially longer. wilcox Dec. at " 4-

2 7. Indeed, even if no environmental laws were applied to the 

3 preparation and provision of alternative timber, it would not be 

4 physically possible for the Forest Service to layout alternative 

5 volume, establish the volume of timber being proyided from Forest 

6 service lands, and provide sales within 60 days. Reynolds Dec. 

7 at, 16. 

8 In the absence of a deadline for providing alternative 

9 timber in the statute, federal defendants do not perceive an 

10 inconsistency between their actions and the mandates of 

11 subsection 2001(k)(3). Indeed, providing alternative timber that 

12 is consistent with environmental laws helps ensure that the 

13 purchasers ultimately can harvest the alternative as contemplated 

14 by subsection 2001(k) (3). If sales are not in compliance with 

15 environmental laws, they could be vulnerable to any of a number 

16 of legal challenges. While plaintiffs argue that alternative 

17 sales should be afforded the protections of the "notwithstanding 

18 any other provision" of law" language in 2001(k)(1), even if 

19 deemed applicable, such protections expire september 30, 1996 

20 under the statute, as NFRC" and Scott Timber have both 

21 acknowledqed.~1 Even if such sales physically could be provided 

22 
~ See NFRC's Reply Memorandum in support of Motion to Compel 

23 Provision of Replacement Timber for certain Sale Units at 3; 
Appellee's oppostiion to Motion for stay Pending Appeal at 8 

24 (dated october 23, 1995, relevant pages attached hereto); 
Declaratioin of Peter Quast at , 4, attached as Ex. A to Horngren 

25 Declaration in support of Scott Timber Co.'s May 10 Motion to 

26 
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1 by August 31, 1996, there is no guarantee that they could be 

2 completed by September 30, 1996. Thus, providing sales 

3 consistent with environmental laws goes further to ensuring that 

4 the purchase~s ultimately will be able to harvest alternative 

5 volume, consistent with the mandate of sUbsection 2001(k)(3). 

6 However, in light of the court's 60-day deadline, a clash 

7 between providing alternative timber within that time frame, or 

8 by August 31, 1996, and compliance with the agencies' guidelines 

9 is inevitable. Accordingly, federal defendants seek 

10 clarification at this time as to what guidelines this Court deems 

11 consistent, or inconsistent, with "any constraints created by 

12 section 2001(k)." 

13 II. ALTERNATIVELY, IF THE COURT DEEMS THAT COMPLIANCE WITH 
ENVIRONMENTAL LAWS IS NOT CONSISTENT WITH 2001(K) (3), 

14 FEDERAL DEFENDANTS REQUEST A STAY OF THIS COURT'S ORDER 

15 Alternatively, if the Court clarifies that alternative 

16 timber is to be offered within the 60-day deadline without 

17 compliance witb environmental laws, including NEPA", NFMA and the 

18 ESA, federal defendants request a stay of the Court's order 

19 mandating "identification and release" pending app~al of any such 

20 decision to the Ninth circuit. 

21 Requiring release of alternative timber without 

22 environmental review runs contrary to the intent of Congress in 

23 initially authorizing the release of sales under Section 2001(k). 

24 

25 Compel Release of Replacement Timber. 

26 
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1 Congress expressly noted that all sales subject to release under 

2 section 2001(k) (1) had received a good deal of environmental 

3 review. As Representative Taylor noted: 

4 

5 

6 

7 

For inst~nce, the section 318 timber, it is in 
Washington and Oregon, this area has already met 
all the environmental requirements. This is green 
timber but it 'has not yet been released. It has 
been waiting since 1990, over 5 years. And this 
meets all the environmental requirements, and it 
meets, it has already been approved to move * * *. 

8 ,141 Conq. Rec. H 5558. .5.ee also 141 Cong. 'Rec. H' 5559. This 

9 review for these sales included, inter alia, NEPA, ESA and NFMA. 

10 Whatever review had been conducted on these sales was deemed to 

11 be sufficient under the "notwithstandinq any other law" language 

12 of Section 2001 (k) (1) • Here, however, requiring the .lIrelease" of 

13 alternative timber without environmental review would constitute· 

14 a radically different action. It is one thing for congress to 

15 deem the environmental review of a known set of previously 

16 "offered" sales sufficient in ordering their release; it is quite 

17 another thing to deem environmental review for a completely 

18 unknown s'et of alternative timber sale units sufficient in 

19 directing their "release." Nothing in the statute suggests that 

20 Congress intended that the volume of unidentified alternative 

21 timber be provided regardless of ~hether such timber sale units 

22 comply with applicable standards and guidelines or environmental 

23 laws. Under such an interpretation, the scope of environmental 

24 harm, a factor arquably part of the Congressional calculus in 

25 enacting Section 2001(k) (1), cannot be immediatelY known. 

26 
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1 For these same reasons, the Secretaries have demonstrated a 

2 likelihood of success on the merits of this claim. Nothing in 

3 'Section 2001(k) (3) requires release of replacement timber within 

4 a certain time and without compliance with environmental laws. 

5 With the absence of such requirements in the statute, Congress 

6 clearly left to the Secretaries' discretion the timing and level 
/ 

7 of environmental review for any timber provided under Section 

8 2001(k) (3). See NFRC v. Pilchuck, 9th, cir. Nos. 96-35106, 35107, 

9 35123, 35132 (June 14, 1996) (Slip op. at 6956-6957); CheyrQn 

10 U.S.A •. Inc. ~. Natural Resources Defense council. Inc., 467 U.S. 

11 837, 843 (1984). ~ Section 2001(b) and 2001(d) (which leave to 

12 the discretion of the Secretaries the level of environmental 

13 review to be afforded to timber released under those two 

14 sections). Moreover, if the judgment of the Secretaries is not 

~5 given effect, it is not then appropriate to find an inconsistency 

16 with environmental laws through the imposition of a court-imposed 

17 deadline not found in the statute. See Jones y. Gordon, 792 F.2d 

18 821, 826 (9th Cir. 1986) (finding that if the statute "does not 

19 require [implementation] within any particular period," NEPA will 

20 be applicable); see also Westlands Hater Distriot y. United 

21 states Qea't of Interior, 43 F.3d 457, 459 (9th Cir. 1994). 

22 Dated this 1st day of August 1996. 

23 

24 

25 
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u.s. Department of Jusllce 
~nvirnnment and Natur~l Resourc~~ Division 
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Telephone: (202) 30~-0460 

IN 'l'HE TMT.TED STATtS DISTnICT COUl\T 
FOl\ TUE V1STRTCT OF OREGON 

NORrHW~S'l' FOUST lU:SOURCE COUNCIl., 
~];!i."tiff, 

v. 

CLICKMAN an~ BABBItT 
DefendcwLs, 

OREGON NA."l". RF.~. COUNCIL, et <11. 
De!endant$·Intervenore 

) 
) 
) 
) 
) 
) 
) 
) 
) 
} 
) 
) 

____ ~~_J 

Civil No. 95 6244-HO 
(lp.~d case) 
cIvil No. ~~-6~67-HO 
(con~olludled case) 

m:CLl\R1lTION OF 
GAAY f. RF.YNOLDS 

I, Gray F. lteynoldR. do hereby dOPQae and :5ay Lllat: 

1. I i!ll'\ the Dl!:puty C111et or tha N~tional Foreet System in 

the Wtish1ngton ()tti~F." of the Forcot Der"ice. I have previously 

filed a decl.:lrotion in tl1J.~ matter. 

2. On July 'i., 1 ~q6r this court ordered tin: ForeSt ~erv1 r.:e 

to eomplete the identifi~~Llon and relp.A~e of replacement timber 

for ~dle units whir.h me~t the "known to be ne~Llnqft cr1ter1~ s~t 

~'014 
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f¢rth in section 2001(k) (2) or the FV 1995 Ro;ciscions Act (P.L. 

104-19) • 

3. On Hay £, 1996. the ror~~r ServicQ Pacific Northw~~L 

~l::!yJ.on sent 8 J,~tter (attached to Federd Def@ndant' R May 21. 

1996, Mot:ion to Incluue) to F'ore~t Sllpl;!%"visors in the .teqiol1 to 

l'equest a~!I;1 $ta.nee in identifying pol.,tltial replar:p.7fIent 'Volwne. 

The ForQ3t~ we~e ulrected to jnAntify replac~~ent voluru~ on 

Matrix ann ~dapt:ive Management Are~ l~l1ds outs1dp. ~ey watorshodo 

thilt was in (.;umpllance with ~ll .pplicablc 3tandarci:;; cmet 

guideJ. ; nrn in eac;:h Fore~t I s land uI8nagement p' /lin,. Tng P'orQ~t3 

were al~o ~~ked to 1dent1fy potential rcplace~ent volume on thp.~~ 

J~nds that was in complian~~ with the stannards and guidelines 

for ~ip6Llan Reserve~ ~hd a~oided known occupieu marbled murrAlet 

flt'~T\ds, unsurvcyod ~uitable marbled lnur'l"F.\let habitat, or know 

spoLLt!d owl acti vi ty ~C:!ntQrs. The letter iU<..:luded the Rr,.~ciQs 

and si2es of ti~er ne~ulng to be Tp.placQd and 1ngluded a 

,t'4:tport1ng torm~t to provide con3istency in data. 

~. Each fores~ Lhat receiv~n thQ May 6, 1996, letter 

t:ompleted t.hp. requested an~lY6i8 and l'f'ovic1ed the r~~'l11ts of 

their ullalysi:s tu Llle ReqiolH:t I Office. An example of huw a 

nat1on;:j I ff.\rqs:t X"GJspond.cd to the MdY 6, 199ti, let.t',Qr is s.en in 

the work the Si~klyou National for~st did. The S1~kiyQU National 

forest c:nn'7ened a team of Fore~t Set vice and U. S. ~ish cmd 

Wildlife t.er'lric~ ~lolog15tS, hyOrntogists. Gr~ph1~ In£ormdLion 

System (GJ~) expert$, and timber exp~r·Ls. The team sta.rted by 

2 
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looking at the total FOl:~st land h~~p. (1,092, 360 ~cre8), ane.) 

t::llJninat:ing aZ'p.::l$ that wer~ not. Matrix UL' Adaptive MnnaqeItlent 

Area land3. This in~luded el1mlnt:lti on of Late Succe.:5ional 

Reserves, ~l~ari~n ReserveD for clas~ 1, 2. and j streams, 

Con~~e~a~onally designated RTp.as, all unsuitable land~ (aceo~ding 

to NFMA dAfinitions), titands occulJ..i.ed l;)y marblert 1nurrelets, acre~ 

ha~vested .in~e GIS map h~sp. Wa$ installed, and but!~rs around 

each lMt'hlod murrelct 3urvey POilil. This lArt 2,562 acreS! 

identified in the Gl~ dAt~ base. 

s. The locQtion of thtl potential r""!'Ila~ernQnt volume wa.s 

then .r:~vlewed to elj,?r1iT'lat. aadditionnl unmappeu riparian arAil!IS, 

currently sold voJuroe, knuwll protected. wildlife, fish and plant 

~itt!:S, known ar~I'l;,leolo9ic.l eitc3, and lal'lu that, it hR'rV'ested, 

would violate NF'MA' ~ adji:ic::ency standArds. From thia remainilly 

POLttlltial re'plrl~~TT\Bnt volumo, the Forest St!!'vlCe lc1enr.1 fied 

aeceseibil i ty optiuus and ViSll~ I rnanagemant ~e:Jtricticml. This 

.r:esul ted ill thp: Sis1c:.iyou NatiQ~al Fore~l being able to identify 

6.82 million b04~U feet of potAntial replaccaont volume. 

b. On Jun~ G_ 1996, the Fot~~t service a~rl;tionally 

requested the Forests to ic1p.nt1fy potentiCll replaCeI1lt:llt. volume 

wi thi n k~y wdt'erched3 where 'WQL~L'shed assessmp.Tlts had been 

cOll'1pleted anu approved pllr~1.1ant to the No~th",e.:st FUL't=St Plan. 

Any sur.h potential replacement vol~e WOUld bft nn lands ~he~c 

timber hDrVtl~L is allowed lind in full co~lianee with all 

stand~Trls and guideline~. 
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08/02/96 FRI 11:34 FAX ·20230505(~~1_~~ 
!t:NT ISY: ... .... ... 

ENRD GEN LIT 
I ; ;:~nll . U~lI"\, ~. f'jN!.-

,. Af~er thi3 court's J~lY 2, 1'96, orn~~ the aqoncy 

continu~u Lo asseSS how to comply with the court' 5 ",L'uer, and 

proceed with providinq repldcement volume in consideration of the 

conlluulnq proc:eeCflnl]~ before the Nillth Circ1.1.it O!~ pla1ntitr 

. NFRe' S 1I\otion for :rehe4:t:luQ o! the Nillth r.i rcuit' s Juno 14, 15)96, 

u,t'der. On uUly 7.', 1996, the Ninth C; rc:uit l.t:!jected NJ:o'!'4.(;' s 

lnot1on. 

B. on ,l1lly 23, 1996, thc Under Sec::retcu'V of Aqricultl.lTe fo::r 

Natu2:~l Re:soutc;es dud Environment 1~!li:l1od tho dircct10n (attacht=u 

as EXhibit. lb) outlining the process f~L prov1d1nq rp.pl~cemQnt 

timber in accol.ul'1nce w1th the .Tn1 y 2, 1992, order. On July 30, 

1996, the Fo~est Service iseued su~vl~ental dire~tion (attached 

03 ~xhihit l~) to the Re;j~nal Forester. 

sa. Among other thin9'~, thtl July 23. 19~h, guidance directed 

the FCJ.n~~ t servi ce to: 

a. provicie replaCenlQl'lL volume throllqh the usual 

t:!J1vlronmental a~~p.SSlllant process to en~ure the~ l:omply with al I 

environmental laws includlnq provlding fnr apFeals; 

b. provinp. replacement volume from a~ed~ consistent with 

~ll ctandords and yulde11nes ot th~ »ort~~est toreot ~lan; 

c. uSP. ~ny timber that h~o not been dUv~Lt1sea ~n the FV 

1996 Pacific Northwe~L Reglon timbp.r pr~gra~ as the fir3t eource 

tor replacp.mf'!nt V01\m\9 tor purchEl~ers who imilcate a need r.n is 

4 
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d. quickly prepare replacemenl volume and give p~1ority to 

prepclld . .tltJ replacement vo.! 1l1TlP oVl.l!r all other tiJnber 8ale~; 

10. The ForC3t Service i~ I,.;u.r.rently 1n dlRr:l1~~i ('Ins ..,ith one 

.f:Jl.lL'clHlSer to mutuiiJ I y eancel seven salce; :;ubj ect to thi~ court's 

July 2, 1996, order. The ~~l~s, which contain ~rproximat~ly 31 

uuubf or volume, wi I I now not be subject to ~eplac;emeuL under the 

terms of 2001(k) (J). 

11. On .Tu1'i 26, 1996, the bcpartment of Ag·, .. lt;ulture 

rcpre3entatives CilHl qovernment lawyp.r~ ml:!t with attorncyo and 

purCllRlIlAt"S represe:nting the plaintiffs in Llll~ case to dlscllFC~ 

re301vinq altt:ruu~Llve volume i5f'11P.Ji:ii. 

1 ~. By close of bu~ine~8 on AU9ust 1, 1996, the J!·orest. 

Oervice will send letters to ~Irchasers holding contract~ 

~A~uirihg re~lacemcnt timber under se~Llon 2001(k} (3) nt the FY 

199~ R~~~lssions Act not1fyina them of their eligibility for 

replacelDGnt timber, and reque:stlm,l Lhe1r assistan~p. to idQnti fy 

g~ulLlonal potential locations of replacement timber, ~nd 

requosting meetinqs with Lhe purchasers to rl1scuss Lheir 

preterences, n~~ds, and priorit1c~ for repl~cement Limber. 

13. Upon recciviuq l.nput trom pl1rr.l'\~serst the Forest 

Servicp. Will cOMpare the ~v~ilobility of replG~~ment t1mber to 

tho timber currently·~u~~endeQ. 

14. FnTp.~t Service timber calc contract exp~L'L~ will meet 

with the rore~t~ invulved in prov1qinq rp.~'~ce~~nt volume to 

5 
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explain and emphasiz~ the Oepl:ilt:tnl~"l ilno Agency direction fol' 

lUl:~L..ilH~ will! Lila .l.lldlvldual pUr"chasers. 

15. P~ovidin9 replacomcnt timber in compliance with 

t:!~.i.:sL.i.nq environmental law and prOvl<21nq for adminis'tra1:1ve 

~ppe~'s ;6 anticipated to toke longo~ thon 60 days to complete. 

The follow1ng crl'ter1a will quide those actions expp.r.t~rt t.o 

~equ1re more than 60 doyo: 

a. for ~urchasers whn in~ir.~tp. ~n i~~~d;ate need, 

rcplocement timber which come~ from the exi~tin9 FY 1996 Pacific 

notice, comment, and the a~l1inistl:utivtl CllJpe:!dl PS;"uc.;~::J~. This 

prncp.ss will take approximately 150 days from thQ time the .ale 

j,s idcr~tified; 

b. for purchasers ~ho do not indicate a need for 

1 l;:!iJldl;l:!l11I:!Hl LlnWttt- Lh15 vear, replacement timber will requir-e 

environmental .n3lyses that fully comply with ~ll environmontal 

laws 1ncludlng appeals. The process and ~lmetrBme~ tor prp.p~r.jn~ 

this replacement volume QZQ de3cribed in the M~y 10, 1996 

de"elarat1on at Sterling Wllc:ox Wh1~h i ~ rtt:t,rtr.hl:lt1. 

16. On Mu:t"c:h 28, 1~~6, in my previous declaration and on 

Ser~ice effort~ to pl'ovide replacement volume, the amount of 

volume subject LU rep!acement wa~ appr.ox;m~tp.ly ~, mmhf. ~fter 

the June 14, 1996, ruling by the Court of Appeals for the Ninth 

l:ircu1 't, 'the amount. nt TP.p I ;tr.':nn~nt '7011.,me increased to 

6 
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approximately 225 mmbf. It will no~ be physically possible to 

identify replacement volume that is consistent WIth environmental 

l~w~, including ~dminiotrotivc appcolp, within 60 d~y~ of the 

~cmrt' ~ dllly 'J., l!:l!:lb, order. .i!.:ven it no environmental laW 

applied to replaoemcnt timbe~, it would not be phy~ically . 

tin~~~ being provid6d from Forest Service lands, perform contract 

modific~tioh~, and provioQ sales to purehasGrs withih 60 days of 

Lb~ ~o~rL'~ July 2, 1996, ord~I. 

I declare under penalty gC perlury LhaL Lhe !oreqolnq ls Lrue and 

correct. 

Executed in washington, D.C. 

i 
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Oniee4 Stat •• 
Depa,;oe.ent gf 
AgriC1l1 tllzoe 

,11e Code: 2400 
acute To : 

Subj8Ct: Replacemen~ Volume 

W •• hiAgcon 
Office 

l'th • Ind8peAdaDce SW 
».0. ao~ "0'0 
W •• hiftgtco. De 200'0-'090 

Dates July 30. ~99' 

On JUly 2, 1996, the Diatriet Ccurt to~ the District ot O~egon ordered the 
Poreat Service to complece the identifiea~ion and releaae of replacement 
~1mb.~ for sale units whi~h meet the Wknown to be nestingn criteria lee forth 
in section 2001(k) (2) of the Fiscal Year 1"5 R.,eisaiona Ac~ (P.L. 10'-19). 

On July ~l, 1996, the Onder SG~reta~ for Natural Re~oU%c •• ~a Knvi~QGMeftt 
d1rec~eo che por.at Se~1ce to proceed with accions neceSla~ to provide 
replacement vol~e fo~ 8.1e~ sUbjeet to the d18t~1ct court's July 2, 1995, 
order. 

Aeeordingly, you are directed to move quickly to provide the ~eplacBment 
volume on those .alee witb units which meet the nknown ~o be ne8ting~ c~iteria 
pu~su~t to the aeeached July 23, 1996, cirective. Please ~egin the p~OceSB 
by immediately cOD~ace1ftg timber aale purdba •• ~s tc identity their 
preferences, nee4e, and priorities and to set the prior1tie. for Forest 
Service ac:tions. 

You mu.t stay 1n close contaet with GovernMent lawygra regarding your actions 
in implementing the Under Se=-etlU'y' a direc:t:i:ve. 

~h£J~ 
, JIf--:Ja",,;!_r4,f::Z"" 
?-/ Chief 

00000000]. 
....... AAA 

tr"t • -_ .I! ___ L _ ... __ .J __ .I b __ .: __ u ..... _t ... 
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DEPARTMENT OF AsRtCUL TURS 
0'II'1'Ic;E OF TH~ eeC:AnAIIIY 
WA8HINe"ON. ~.G. .-0 

MEMORANDUM TO JAC90-~~'-U mO~M,~, t''UK.t:ST SliRVICE CHIEF 

nOM: .tUlIa til . 

SUR1: IJirection jo'or Keplaeement Volume 

On July 2, 1996, the Di3trict Court lor the District of Oregon urdcrl:d the ForeSt Service to 
uamr1ete the identitication and release of ~Jac:cmmt timber for 8Illc unit$ whidl meet the 
"knuwn to be nesting" criteria set ronh ill sectinn 200 I (leX2) of the Fiscal Y car 1995 Rescissions 
Act (P.L. 104.19). . 

You are to proceed with ~ons neces:wy tn rtc.wide replacement \lolUl!\e for the 3\lbject 341<:5 or 
portions ohuch sales subject to 200l(k.)(2) oCtile Fiscal y~ 1995 Resch;~innr: Ad that meet the 
I'lmown to be nesrins" criteria. You mel)' offer rcpl~clP.eDt volume from aay rudional forest in 
Region 6. . 

You may delegate this authority to the Regional Forester with fwthc:r ~legation to Forest 
Supervisors as you deem appropriate. Any mability to reach agreemenl on replacement volume 
on lbcsc :;ales should be communicaIed tbrouah the normal chaif.\ of command within the Forest 
Servic:c, as soon £IS possible. . 

It is impormm that the Forest Service move: quir.lrly to p.tovide the replacement volume for those 
sal~ with units which meet the: "known to be nQiQllg" C!."iteria. lD f\Jlfilling that rP.qn;~.n.t, you 
ale directed to take the following action: 

L 

3. 

3. 

s. 

6. 

ContA~ the timber sale p~l~ involved with sales need~ replacemeftt volume to 
ide1\tify their preferences, fteeds, zd priorities Nld to set the prial·hi~:i fur Forest Sc1"Y1ee 
actinn!lL 

Provide the replacement volume from areas that arc c;oMistent wilh lhe standards and 
guicielines of the National Forest Plans. as amended by the NW Forest PlAn; 

Use the remAining unadvertised FY 1996 Region 6 NOl'l.hWClil Fn~ Plan proaram as the 
fust source tor replacement volume for those purchasers wha indi~ Il need this year. 

For th03C pun:hQS~ whose preference is U) have rcplacwllClli vulume fiom other thaD 1he 
FY 1 ~h Northwest Forest Plan tiJnber.J. ptogrnm, an agreement must be ~mplaccl 
(sign~ by lhe purehaser and the FofCSt Service) !bat include~ process, timefrunes, and 
gent:mJ location fOf the replacement volume. . 

Rt:plw:ement timber sl1les should tteeive priority over other timber sale prepantion in the 
Northwest F~ Plon orca. . 

Pruviuc ~pl~m!;llL \fulume duoUih the usual environmental A!9SeSSment process to 
ensure they oo1Dpl)' with illl cnvironmenmllAws i.ac:luding p{o~icling lur appeals. 

Promptly issue any n~~IifY uirc:c:liun 'to the Re,innal ForeSter to iml'lemr.nt these actions. 
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nT~Tlm~ OLSON OSB #732S4 
un1ted B~~te8 A~~orn~y 
JAMBS L. SOTR;~LANn, OSSI &ij16D 
701 High St,"~et. 
iggenQ, OR 9?401·21;8024 
54l-465·6771 

Lots J. SCHIPRR. 
Assistant 'At:tcrney Gtmeral 
MICJmLt.D L. GILBERT 
QIOrFRiY GUWV 
u.s, Department. CJ' JUlltiee 
Snv1rom~cnt and Naeu:al Re£ource~ nivision 
P.O. 80:( &Ed 
1fa!Jl'ling\~onr D.C •. 202·272 83U 
Telephone: 202·~O~-0460 

TN THE tllU'!'t:1J :5'UTES OISTa.ICT COO'R'I 
FOR. THE l>ISTRl:e'l' O:&' ORBGON 

NO~TRWE~T ~Ok5St RESOORC5 

plaintiff. 

v. 

COUNCIL, ) 
) 
) 
) 
) 

UAN G~ICKMANt 1n his capa~icy as 
) 
} 
) Secretary ~f Ag~lcultu~e, 

BRUeR ~ARBITTt in hiB cap~ciLY 
Secret~.r;·y of the I~terio~ 

uefenc1anttl. 

cUI ) 
) 
) 
) 

civl1 No. 95·6~44.HO 

D!CLAlATION OF 
NANCY QllA'YB2AI. 

I, Nancy,G~ybeal, hereby declare t"~ following to be 

true an4 cor~ect: 

1. t ~ the ueputy Regional 7greeter for the PacifiQ 

Northwest Reg:Lon. of. t',nFl Pnreat SIt"ViCe. headq1.lil:l:r:Leced in 

fQrclan~, Or(!gon. Among other dut'.ies. 1 illn reSpons1lJlt! !UL 

t.he Nat.\lz;, ... l l'tel!llourcea prog~om w:ithin t:hie Reginn. I .have 

served in this position fa::- five yeara an4 have b.el;!l"n 

.mploy~d by the Pore8~ Servic. !~r twenty-two ye~rc. 

Pago 1 

~\Juou',,:~ . 'IT oJ( Q 
III 023 
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1:21PM: USDA. OOC. NRC-

:l. I iIJlI tami11ar- "ith ~h. :i.liIsuea of t:hie case aneS bH.,,~ 

exeC\'1tCld and caused tu LIi! plACed i~ U.S. Mail on -'t1;U8t ~, 

199&. l~tt.r~ to ~he companie~ wl\o holQ t~e~ male 

seeciOD 2001 (k) (3) of ~. L. 104-:-.9. Tlleae let.~ers ,eq1.leet 

t~P. pur~haBerB' aY~~8taQ~e to identify lo~ationa ot 

poten~ial replacemQnt volum~. ex'p~e,s thoir preterenCp.A, 

!1ee4~ and pricritiftft tor replaceznt!lll. volwne, o.ud invic81i1 

eac..:b purl;;haeJer to eetabli.ah ;II mutual meeting date with thc= 

Regional rcn~::It.eJ;· s reprcgcntative. ~ FlllImIlle le~ter its 

atta~hed a EXh1bit l. 

I d.e~la.ce UMer penalty of p~rjuty that the fu.(~go1ng is 

t:,~e anc! cor:.r.'lSct. 

Pa.ge 2 

)i:llla09!JH '1\1Ii Ll.VIol .. 

~024 83050128:11 1/ S 
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• _toad. State_ 
DapazotMnt of 
Agd.01I1 tua-. 

801 •• ~a~c.a., tn~. 

A~1:b! Kike flidea 
4SD '.cifio AveftUe Mo~tb 
JIONIIOUth, OIl ,'161 

Dut' Sir: 

".0. 8031: 3123 
Jo~tl~. OR 9710a-1Sa3 
'3' 8 ••• r'#.~ A~~. 
~1.n4. OR ,'104 

File Code: Z450/1S10 

On ~ly a, 119'. ~e nietr1ct CO~~ for the Oistricc of O~egon 1seued an order 
in the C:~Be Rf8I: y. CJligJqn&D. requiring the 'ore.t Service to take action t:o 
p~ide you with replacement voluae for your timber .ale[s) pursuant to .e~t1an 
2001(k) ell of Public Law 10'·1'. 

: Deed ~ •• 8i.e~c:a to iden~lfy lQOa~ton8 of po~enti.l repl.cemen~ velum. on 
the aboYo referenee4 .alell). J 1.110 n.,. eo ~derat&nd your preferences, 
nteds, .ntS pr:l.c»-iti~. for tbil replacUWJnt volwae. Plea'. c:ontact 
Robert Davlin (S03~32&·Z'55) .t your e&rlic.c ~V8fti.n~8 to .B~abll8h a mutual 
... ting dAte. 

Sincorely, 

cc: 
Fon.t Supenill= = lira 
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XRIST~N$ OLSON, OS8 #7JZ54 
United st~tep Atto~ney 
JAMES L. SUTHERLAND, OSB ,68160 
Assistant u.S. Attorney 
101. High st.reet 
DYg.~e, OR 97401-27" 
Telephone; (541) 465-6771 

LOIS ~. SCHIFFER 
Assi8tan~ Attorney Ceneral 
MICHELLE L. GIUSZRT 
GEOFFREY GARVER 
u.s. Department ot Justice 
8nvironment and Natural Resources D1viaion 
Genaral Lit1gGt1on Sectlon 
P.O. aox 6'3 
Wa.hington, D.C. 20044-0663 
Telephone: (202) 305-0460 

XN THE UNITBD STATES DISTRICT COUR~ 
FOR THE DISTRICT OF OREGON 

NORTHWEST FORBST kESOURCB COUNCIL, ) 

DAN GLICKMAN, in hi~ c.pac1ty as 
SGcr.~ary o~ Agriculture, 
BRuen 9A88XTT, in his capacity ae 
Secreta~ of ~nte~ier 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

------------~--------------------) 

Civil No. 95-6244-HO 
(lead caGe) 
Civil No. 95-6ZS7-HO 
(con.ali6~~ed case) 

TWENTY-THIRD DECLARATION 
OF WILLIAM ~. BRADLEY . 

I, Willift~ L. Bradley do hereby depose an~ say that: 

1. My n~me i. William L. Br.~ley- I bave pre~1oU81y 

prepared a declaration for this case, in wh1=h I described ~y 

poeii:.ion w1th the Bureau. of' LaneS Management (BLM) and the nature 

of my ~esponsibi1it1es. 

TWBNTY-THZRD DBCLARATtON OF WILLIAM L. BRADLEY, P~ge 1 

.- c ' O'iP" 

~026 
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2. I ~~ familiar with tha Resoisa~ons Act, P~b11c LaW 104-

19 (109 stat. 194), including the proviuion. regard1ng ~Award and 

R.leaae o~ Pr.viou~ly Off_red and unawarded Tim~Br Sale 

Cont.ract.s, I, section 2001 (k) • 

3. zn its 3~ly 25, 1996. compliA"ce report, the BLM 

identi~i$d 15 sale urtit. of 8 Bales ~h1cb quGlify for ~eplace~.nt 

volume under sec~ion 2001(k)(3). Total volume to~ theae units is 

appro~ima~.ly 31 MMBF. 

4. The DLH has awa~ded replaoement timber to Lone Rock fer 

Unit NQ. 4 ot Lost Seck (1.1 MMBF) ana has mOdif1ea Lone Rockls 

olGlla Wildcat s~le contr.ct to replace volume ror Unit No. 5 

(0.9 MM8F) of that sale. The attach eO table ShowS the status o~ 

&LMt$ .rfor~& to provide ~eplDcemant volume to purchasers of the 

remainin9 13 sale units. 

5. There are 2 Bale units tor whieh occ~pancy ~y ~a~ble4 

murra1ets w~s not dete~mine~ unt11 re~ently. Odeupan~y for Tobe 

West Unit No. 3 (2.~ MMBF) was 4etermined on June ~O; 1996. This 

~nit ha5 been partially ~ut. The 8~ i. estimating that at least 

1.5 MMBl" g~ replacement vol\lme will need to be provided. 

occ~pancy to~ Bear Air unit No. 1 (6.~ MM~F) wa~ determined on 

July 19, 1,ge. ThB 8~M has not na~ the opportunity to ~ake 

subs~an~iBl proqresa in prov~a1ng replacement VOlume ~or these 

units. 

TWENTy-THIRD DECLARATION OF W~~LIAM L. BRADLEY, Page 2 

141 027 
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I declare under penAlty of pe~jury tnat t~e rorego~n9 is t~ue and 

correct. 

TWSNTY-THIRO DECLARATION OF WILLIAM L. ~RADLEYr Page 3 



STAnIS OF REMAINING JlEI'LACEMPm' VOI.tJMB. - IVREAlJ OF LAND MANAGBMENT 

TENTA'IIVK 
VOLtNE Jv.JttB.uEB NOTiCE PRO'l'IST UEIIVDI 

D1S'I'lUtT SALlNAMB PURCIIASD JDil't'ItFIED A~T I'UBLlSBID PROnSI'AM 

SALEM TOBE WEST I:J BV1J.,(JAKES Mil 

EVG£ME f'cadw:a>r njecIId 
ROMAN DUNN '1 IfVLL.OAKES YES iIkiIJ flIIPOSII 

TESt 
"OMAN DUNJf n HUlJ,.OAXES YES. YE! YES GAIlY AND SRIiUJE llUHI., EI' M. 
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lEAR. AIIt.n MUUHY YE! YES YES ladqaduII FotBI&J'raIIIII:II~. 
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11,11 cu. YES YES NO 
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cmm:oll OJ{ YES YES NO 

NORTIlPDIK 
CREt'COIJ CUl Ye NO YES f!l0 

WBEr( 'J{ DOU8'I' YESI 
n,ll,n I.ONEIOCK YES ya YES lJMPQUA WIt.TBtSHEDI 

WREN "R DOUBI" 
15 LONi.ROCK YES NO NO 
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0 
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IN TIm UNITED STATES DISTRICT COtJR'l" 
FOR 'l'HB DISTRICT OF ORRGON 

NORTHWEST FOREST RESOURCE COUNCIL, 

Plaintiff, 

v. 

DAN CLICKMAN, in his capacity as 
Secretary of Agriculture, 
BROCE BABBITT, in his capacity as 
secretary of ~he Interior 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) . 

---------------------------------, 

Civil NO. 9S-6244~HO 

DECI..ARATION OF 
STBRl.ING WILCOX 

I, Sterling Wilcox, do hereby depose and say that: 

1 • :I am the ACting Deputy Chief of the Nat:.ional Forest System in the 

Washington office of the Forest Servi~e. 

2. I understarul that plaintiffs in this matter have requested that the 

Court order the Forest Service to identify alternative volu=e by June 1, 1996, 

fo~ Father Oak (unit 1), Fivemile Flume (unit 4), Formader 103 (unit 1), 

Indian gook (Un1~a 4 &: 5), Skywalker (unit 6), 8u.lpher (unit 4) sale units in 

which marbled munelets are "known to be nesting lJ under Section 200l. (k) (2) of 

~e 1995 Rescissions Act and the Cou~'S order of January 19, 1996. 

3. AS stated in the Declaration of Gray F. Reynolds, March 28, 1996, 

within 60 days fr~ su<::h time as the Court may grant plain~iffs' request to 

release alternative timber for the 40 units subject to the Court's order of 

January 19, 1996, the Forest Service wcu14: 

fl. identify lUld map the general locations of al~e%1ULtive timber, 

of like ktnd and value, on the National Forests in the Paeific Northwest 

Region of the Forest Service, outside suitable marbled murrelet nesting 

habitat and consistent with the standards an4 guidelines of the National 

Forest Plans, as amended by the NW Forest Plan; 

b. request the assistance of purChasers of suspended units to 

identify locations of alternative timber of like kind and value; and 

c. compare the availability of alter11ative timber to the kind and 

~030 
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, 

value of timber currently suspended due to nesting of threatened and 

endange~e~ birds. 

2 

4. In order for the alternative timber ~o comply with NEPA, ESA, NP'MA 

and all other laws, the Forest service will need to prepare environmental 

documents, a process that will take a md~tmum of six months assuming that 

adequate resources are available and unanticipated extensive analyses are not 

necessary. Where complex circumstances are encountereo, preparation of 

environmen~al documents.has in tbe past taken over two years. 

s. After the NEPA document is prepared, a 30-day comment period is 

required by 16 U.S.C. 1612 (note) and 36 C.F.R. 215.6(a), and another 30 to 60 

days is usually needed to respond to comments and prepare a ~~cision document. 

If consultation or canferencing fo~ proposed, endangered or threatened species 

is required, it can occur ~ring this period, but delays in consultation or 

canferencing would delay preparation of the decision do~ent. 

Ii. After the environmental and decision documents are prepared, the 

decision document would be subject to a~niatrative appeal under 36 C.F.R. 

215, a process that can require 105 days to ccmplete. An automatic stay Of. 

implemen~tion applies from the publication ot a notice of decision for appeal 

unti.l the concluGion of the appeal under 36 C.F.R. 2l5.10. Simultaneous with 

the appeal process period, the Forest Service can work on tree marking, 

appraisal an4 sale preparation activities, which would require an estimated 60 

to 90 days. 

7 • After the appeal process is completed, the final cont-ra.ct 

modification for alternative volume can be executed, uules$ delayed by 

ju4i~ial review. 

8. If the sales in plaintiff's motion are given preferential treatment 

for alternative volume, the identification of the general location of 

potential alternative ti~er for the units they have requested could be 

assessed by June 1, 1996. The procedures in paragraphs four through seven 

would then need to be completed before the timber could be available for 

harvesting. 

141 031 
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3 

9. Preparation and implementation of the FY 1996, FY 1997 and FY 1998 

timber p~ograms are utilizing all currently available personnel ana resources. 

Unless aadi~iQnal personnel and resources are made available, preparation of 

alternative volume would divert personnel and resources fram preparation and 

implementation of the FY 1996, FY 1997, and FY 1998 timber programs. 

I deolare under penalty of perju%y t:hat the foregoing is true and correct. 

Exeeutea in Washington, D.C. on May 10, 1996. 

l' 

Sterling 

£41 032 
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u.s. Department of Justice 

Environment and Natural Resources Division 

Working Draft - Agreement regarding replacement timber 
Draft, 7/26/96 

AGREEMENT 

Under sec.2001(k) (3) of the Rescissions Act of 1995, the 
Forest Service must provide alternative timber for certain timber 
sales where threatened or endangered bird species are IIknown to 
be nesting." Those sales (IiListed Sales") are set forth in 
Attachment 1. 

By Amended Order of July 9, 1996, Judge Hogan has ordered 
the Forest Service to "identify and releasen alternative timber 
within 60 days ("Julyorder"). :tn regard to the July Order, the 
Forest Service and NFRC on behalf of the purchasers of the Listed 
sales, agree: 

A. schedule and Approach for Alternative Timber 

1 •. Meeting perigd$ Within 30 days after this Agreement is 
effective, the Forest Service Contracting Officer for each Listed 
Sale will meet with the Purchaser-Designated Representative to 
discuss the purchaser's interest and expectations as to 
assessment of volume, areas where alternative timber would be 
acceptable to purchaser, timing of alternative volume, and 
related matters. 

2. Evaluation period. Within 120 days after this Agreement 
is effective, the Forest Service will evaluate information 
provided during the Meeting Period, available alternative timber, 
scheduling, and other information; will consult with the Levell 
teams; and based on that information and further informal 
consultation with purchasers, will develop a proposal for 
alternative timber for each purchaser of a Listed Sale. The 
proposals will seek to accommodate competinq requests of 
different purchasers. The parties recognize that some flexibility 
by all parties is called for. By the end of the Evaluation 
Period t the Forest Service will report back to each purchaser of 
a Listed Sale a tentative plan for alternative timber that can 
form the basis for negotiations over an agreement with that 
purchaser for alternative timber. 
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3. Tentatiye Agreement Period. Within ~BO days after the 
effective date of this Agreement, the Forest Service will 
negotiate with each purchaser of a Listed Sale on the basis of 
the plans developed durinq the Evaluation Period to develop a 
Tentative Agreement regarding alternative timber. All parties 
will work diligently and in good f'aith to reach a tentative 
agreement for each sale. The parties understand that differences 
of view over adequacy of alternative volume or other issues may 
lead to appeals that could delay completion of a tentative 
agreement for particular sales. 

4. Agreement Period. As soon as a tentative agreement is 
reached for a sale under Par. A.3 above, the Forest Service will 
begin the process of preparing the tentative agreement area for 
sale, including laying out the sale (subject to weather and like 
seasonal constraints), NEPA compliance; and ESA consultation. 
The Forest Service will move expeditiously to complete this 
preparation process for each sale, and enter into an agreement 
for alternative timber for the sale. A typical schedule for such 
steps is Attachment 2 here. 

B. Conditions for Replacement Timber 

The following conditions apply to alternative timber the 
Forest Service will provide under this Agreement: 

1. Timber will comply with all laws, including environmental 
laws. 

2. Timber will comply with standards and Guidelines under 
the President's Forest Plan; as they may be modified, and any 
other Standards and Guideline issued by the Forest Service or 
other Federal agency. 

3. The Forest Service will obtain agreement from Levell 
consultation teams as to alternative volume. 

4. Alternative timber will be beyond the program volumes for 
the year the timber is provided. The Forest Service will list 
alternative volume as a separate line in annual work plans for 
the years 1997, 1998, and 1999, and will track alternative volume 
separately as part of the work plans for those years. 

5. Alternative timber may be in a Forest other than that of 
the original purchase. 

6. Alternative timber must be "an equal volUllle of timber, of 
like kind and value, which shall be subject to terms of the 
original contract •••• II (Rescissions Act, Sec. 2001 (k) (3) • 
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c. Other terms 

1. To assure that alternative timber is provided 
expeditiously, the Forest service will evaluate what additional 
resources of personnel and money are necessary, and will provide 
for transfer of resources from other projects or areas to meet 
the need, or will request additional re~ources from OMB. 

2. To reduce the possiDility that selected alternative 
timber Decomes the subject of legal challenge, the Forest Service 
will Use alternative timber that has the approval of Level 1 
teams, that cODplies with all laws, and that meets the 
President's Forest Plan and other applicable standards and 
guidelines. 

3. Also to reduce the possibility that selected alterative 
tirober becomes the subject of legal cha11enge, once timber is the 
subject of a tentative agreement (Par. A. 3 aDove), the Forest 
Service will consult with local environmental and local community 
groups about that alternative volume. 

4. In the event that alternative timber is the subject of 
legal challenge, the Forest Service will immediately enter into 
further negotiations with the purchaser of any such sale to 
determine whether volume acceptable to the purchaser and not 
likely to be challenged can promptly be made available instead. 

5. The parties will file this Agreement with the District 
court; will jointly move the court to vacate the July Order; and 
will request that the court retain continuing jurisdiction over 
the case of NFRC v. Glickman and. Babbitt, No. 95-6244-HO and 95-
6267-HO, to help assure compliance with this aqreement. 

6. To further assure compliance with this Agreement, the 
Forest Service will report to the parties and the Court every 30 
days for the first 180 days after the effective date of this 
Agreement, and every 3 months thereafter, as' to proqress in 
providing alternative timber. 

7. NFRC will dismiss ~itb prejudice its claim that it is 
entitled to alternative volume und~r terms and conditions other 
than those specified here. 

[signatures and effeotive date--date of last signature] 
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LEBoEUF, lAMB, GREENE & MACRAE 
·L.L.P. 

~ wrtED LIAIIUTY P~""MIP ~cLJ.IDING PROF.OSlO_ ~IIPOM'nQ'" 
KOIN Center 

222 S.W. Columbia Street, Suite 1800 
Portland. OR . 97201 

Telephone No.: (603) 294-3095 
Facsimile No.: (503) 294-3895 

Date: August 11 1996 
To: Honorable Lois J. Schiffer 
From: Mark C. Rutzick 
Fax NQ.: (2D2J 514-0657 
CammsnmlM_sII1I8: 
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Honorable Loia,J. Schiffer 
ASsis~an~ Attorney General 
EnV';1;K;'onm=nt: and. Natural Reeo1.\;rr;es Division 
Wa&hingeon, D.O. 20530 

ne: N~C v. Glickman, No •. SS·G244-HO (D. or.) 

Oear Lois; 

LOAANQLI..L8 

NE:WARK 

DI"'I'9a~la(ilw 

PORTt.A'H). QR 

5AI.T W'ol<£ CITY 
SAN ,.~ ... Nell:SCel 

BRLlSS£LS 
MO!JeOW 

A~T'" 
100101 DO/ll 

1_1.OfoI~"."'." 
... " .. ' .... ,?14 ... .&I. .. ~,.II:.I .. '_. 

This letter i& a response from both NFaC and SQott Timber 
Co. to your draft agreement of JUly ~9, 1996. 

In order to ,respond quickly, we have eon~~lted. with the key 
industry leade~9 Who partic1pa~e in NFRC, and th~y are t~vor~hly 
in'cl:l.necil tQ""Q,~d. the settle\'l.\ent fra.mework outlined in your c.l.l;tl,fl;. 
agrp.p.m~nt. However, beoau~e tbe propoaad settlement direotly 
u!!~~t~ exiatinq ptatueory and contractual rights regarding 
specifio timbc~ sales, NFnC will need to contact each o! Llle 
approx:lm.,.tely 19 companies hold.ing one O~ more of the affected 
~4le~ to determine their will1ngn~ss to accep~ the propoRRo 
Dettl,emont. 

Sl~!c~ this process is somewbat cumbersome, we thought it 
would be eaaie~' for us to try to ~esolve eome negotiating poluL~ 
before we, initiate the t:!C'.I~r.JlC::t. wil:h thea l8 C'ompaniea. We woul!! 
like to be able to pre~~l1L ~l agreed settlement Which would he 
reocmmended by NFRC to the companieD, wieh ~h. conc~ •• =nce of 
scot:t Timber Co. 

Sections A(2) and (3): We are conaerne4 at the lQngth of time 
that will pass before any field wor~ or environmentRl analysis 
w111 otQ.rt.. w~ would like ,to change the Eval~t1oll lJi=.-igd from 

DOR Dip80 ~oo ~t7.1 
'hI'" l.]J,pM 

... ' .... - ..• ~-. -.. ..,...-_. __ ., .. , 
-.' "'-~' •• , ",' ," .... ' .. -.' .,j' 

' .. 
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Honorable Lois J. Schiffer 
Assistant Attorney General 
Al.lSU8e 1, 1996 
Page 2 

120 days to 90 aays, and to change the Tentative Agreement Period 
trom 180 days to 120 days. ' 

Section A(3): We want the Tentative Agreement to include a date 
when the alternative timber will be available, or is intended to 
be available. While this ie, to be discussed in the initial 
meeting (see A(l», it should be included in A(3). In addition" 
we want it clarified that if the purchaser and the Forest Service 
are unable to agree on replacement timber, ehe purchaser can seek 
the assistance o£ the eourt if the purchaser believes the ~orest 
Service bas not lived up to the good faith pledge contained in 
this seet'ion. We believe this is implicit in the court's 
continuing jurisdiction in section C(5), but we would like it 
made explicit. 

Section A(4); We believe that following the initial meeting, the 
Forest Service should begin the field work and sale preparation 
for the, sale, so that the preliminary work will already be 
largely done when the Tentative Agreement is reached. This will 
significantly speed up the process of getting the contract 
modified. 

Sec:ti'ons B (1) and (2): We have no objection to t.he P'orest 
Service's intention to comply with all applicable laws, standards 
and guidelines then ,in effect when it offers alternative timber 
(and we underst,and that the Fo;r;est service has this obligation 
whether or not we agree to it), but we do not see any reason for 
the ,purchasers to have to agree that this will b~ true. I am ' ~ 
eo~cerned that putting these conditions in the agreement will ~~~~~ 
s~ift. this obligation from ~he F¢reet Service to the purchasers. (S ~('~~ 
We woula not object to an expression that ~the Forest Service ~~ 
intends that all alternative timber will be provid.ed in, 6' ~I--~"" \,~ 

Vy ' compliance with ~ll applicable laws [etc. J •••• II e<:'l ~<1A~ ~ 
\"'~'l ~ In addition, we do not believe that any discretionary ~IM&D 
r~:) standards and guidelines should be imposed on alternative timber "~ffU ~.J,Ce. 
~v~ after the contract is ,modified. We would like a sentence that 
tp'" reads: "Once a contract for alternative timber is signecl, nQ new 
.? C discretionary standards anc1 guidelines will be applied. to the 

~ J. alternative timber. II We also would like language clarifying' that 
t(.lt~"'.~ Elltern.tive timber will not be eubj"ect to survey and mana~e ' 
~ ~ require~ents that take effect starting in 1997. 
\ ;"\ ~d,~rW1.bc&~V\· 

,.,\U\.. 'OR. ",,0 lQO' 7t7.2-
'/~/" 31'lpm 
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Hom,,J,,';;wlts Lu.i.1:I J. Schiffer 
ASdietaat httorney General 
August 1, 1996 
Pa.ge. 3 

section B(3): None.ot us seema t.n know wnat a "Level 1 ceam h i8, 
In any event, as with complying w;L\,;.!1 l~ws, we have: no objection 
if the Pores~ S.~ide wanes to.obtain the ~grQcmQnt of the Level 
1 ~eam, but we do not want "a clause in the ~~eement in which 
purchasers agree that this agrC!u~lnenL. J.a '·~ql.lj,n'd., We do think 1 ~ 
wo~ld be helpful to have one ~espo~sihle official in the Po~eet 
Service regional office designated to oversee the entire process 
and to be ~ccounta~le for the Forest Service's performance under 
the ag:toQemcant. 

Section 9(4); As you know, this is a very import~l~ provisiqn . 
for us. We want this language to be very ~lGar and preoioe. For 
example, 1n place ot the f1rs~ sentence the clause migh~ read: 
nAll alternative timber provided under aeccion 2001(k) (3) in ~ly 
national forest Qhall b. in a4Qition ~o the annual p~os~~~ed 
volume of t1mber sales in that forest under the applicable land 
management plan, and the annual programmed volume of timbe1· salea 
on a ~a~ional £o~est shall not be reduced in any fisoal year 
because alcernae1ve volume under section 2001(k) (3) i8 also 
proviaed from eh~t forest,n The concepts in the second and third 
aentencea are satisfactory, 

Section 8(5) ~ WQ ~d.r8tand that al~erna~ive timber may in aome 
cases havA to come "rom a different foreQt, but we want to make 
it clear that this must be agreed to by the purchaser. We would 
therefore ~dd at the beginning of the sentence PUpon agreement of 
the purchager .,. '. II BeOaU8Q higher transpo:,:'tat.~cn COQtQ red.uoe 
the stumpage price ot timber, . it is in the gove:rnment I G interest. 
to try te offe~ alternative ~lmber as c;:lcse a8 poetlSiblc to the 
or.'l.g1nal gale., .. 

Seot~on 2(6); This clause seems ~ecesaary beth 8ince it is 
covered under S(l) (comply with all lawa) and it is true whatha~ 
or not we a9~~e ~u ~t. w~ would delece ie. 

~ec:t1on C (1): OUr comment herA 'j R a , 1 ttle .more substantive. We 
need more of a c:ommiLmenl; to provide necessary resources. It. 
j\18t isn't 8ati8faoto&-y for ua. colee tho Po::C!st Se~ic~ off the 
hook merely by asking OMB for a.dditional re&lOUrCAA, since OMS 
would have no incen~ivl!i t:.Q ~pp~o'\l'e the additional ,'esources it 
thera is no consequence to i~. failing to do so. W6 would liko 
to delete che lase clause ot che sencence, scarting with nor will 
requer;Jt .,' n 

pga J".g lDg 7'7,~ 
'/10/10 !IIUpIII 
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Honorablo Loi. J. Schiffar 
Assistant Attorney General 
Au.gust 1, 1996 
Page 4 

Section 0(2) ~ 'rhis $oom~ to say Lbe same thing as B(1), (~) and 
(l), and should the~QforQ be eliminated. 

Sect-ion C (J): While we unc1c:r:s·tand \,.l,ClI,. ~he Forest serv1ce can 
and does consult with many local groupo abou.~ timbo~ ,ales, we ao 
not wan1: to endor·se any specific pro~esa ('lonc-:erning !:heee lIaleu:l. 
We do not object to "Poreat Service J.nl.~mlH" language, but we 
don't want to express our agreement to thig .po~nt. 

Section C(4): ~he ieneral ~oncopt here is ~CltiafactorY, and I 
hA11e.ve it was ineluded ~t o~ request .. But we don't want the 
FO.t·t:f:ft Service to teo quickly abandon a replacement sale simply 
beoauoc Q few people object, einee that would delay the process 
substanr.1~"y. We would like to maka·~~s more of a purchaser 
option. 

Sectjon'C(~): .The court's continuing jurisdiction should ~tend 
UllL.1.1 tbe alternative sales are completed, in ca.sp- there are any 
dioruptions in the COurBe of completing the C01l~~ACt5. We also 
want the FnTAAt Service to commit to attempting to t~~sfQr to 
Ju.dge Hogau Any legal challenge :filed. against an a.ltarnrlt..ive 
timber sale in another court, so that, to !:ho extent p~w~~~le, 
Judge Hogan can rRtan1vA .rt.ll /iluch ehallengoa. 

Seetio1'1 C (7), We don't believe that IS. dismi"sal "with p:t.·ejudice P 

is e1cher justified ~~ ~~ocedurally possible in the context of 
the C::ClU't ret.ainl.u.g continuing jurisdict.1on (since as long as the 
oase remains open therc is technically nothing to diBm.i.s~). We 
are willing to agT.'p.A tt:l withdraw ·our pending motions {NFR.C.' sand 
Scott Timber/a} ~u.u.cerninSi alternative timl'Jer, and to ag"'Rf!' not 
to renew the motionp or Q,sacrt· any claim ccncerning alL.c~natiV"e 
t1mber as long as the Forest Service is complying with the 
agreement. This should fu.lly protect the Forest Senice'e 
~oncerns. But if the Forest Service do~a not in the future 
comply with the agreement, we wnll1.d reserve the right to renew 
O\lJ: ela!rn if ne~eG.ii!l.ry. W$ wuuld Cigree tr;J give the i'orest 
Se:vic:e 30 days notice betore X'Q.!lulwing t:he claim in the fuLuL't!, 
and to give·the Forest ServicA a ~hance to cure any non
compliance before going bllCk t6 COl,u:L. But we want co preserve 
ou,. .r.lai.m that alternative timber need not comply with 
8nvl.r:uumental laws in case there is any litigatj nn by citi:lllen . 
grOYPS ohallenging wny of the 5ale~ th~t the Fore~t Service and a 
purchaser may agree to. 

P02 99100 1"0 'O?l 
IllIg( 1 ,Up" 
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Honorable Loia U. Schiffer 
A$siatant Attornay Qana~al 
August 1, 1996 
Pflge 5 

Additions ~o Section c: 
(l) We would lika to give p~rehagerg the option of paying 

:or a new cruise o~ a sale to o~ca1n an up to date calculation of 
the volume to be ~epl.Qed. To do that, we would like to adapt 
the procedura, that was used on the Fir~t and Laat salas, with 
language as tollows: 

"An independent recruise'of a sala shall ooour 
upon purchaser's reques~ and purohaser's, 4eposit of 
sufficient funds with the ~oreat Service to pay an 
1ndApp.~dAMt ~n11AA~ to recruise the oriaina1 sale 
w~its. The Forest Service will contract with an 
independent o~iscr tQ ro~~i8e to the o~iginal 
C"!'r.\311'ing aT1d qllal:1.ty standards. The result of the 
~ecruiBe will Qe Qindingon both parties and will be 
used to dgte~ino tho ~mount of the volume to he 
RuhAtit.utAr'l.1I ' 

(2) The 'o~e8t Seniee haD the authority to adopt expedited] 
appeal procedures for these deoiRionA. WA would. like the Fore"t. 
Service to adopt a rule requiring ~ppeQl decisions wi~hin 30 days 
of an admin11i1crative appeal. ' 

(3) We will need the following parag'rapb /:ldcied to the 
settlemont. 

"Nothing in this agreemenL..ahall ,P..t'eju.dice any claim or 
defense cono.r.n~ng the govern~entta 8u~penaion of ~ny 
affected con~ract including the claims presently ~aised 
in Scott, Timber Cga v. united States, Civ, No,' "4-784-C 
and 96-:il04-C (Ct, Ped. Claims).n 

rinally, eould you please' Bend us a proposed Attachment 1· 
.nd Attachment 2 (referenoed in your draft agreement) as GQon as 

~ ~"oo lOG "',1 
1/"/tt :S;~1~1 
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Honora~le Lois J. Sch1ff~r 
Assistant Attorney General 
Au.gust 1, 1996 
~ase 6 

they are ava"ahlA so we can confirm the list of sales and assess 
tne proposed Bchedul~. 

Very Lruly YQurs, 

~~J; La:' ~~Maca.e, 
Mark C. RUe.ick

r 'V-1 
L.L.P. 

Haglund & Kirtley, ~.~.f. 

IIYr~~/~ 
Scott' Horngren 

. - - ... _ .. _ ... _._---.." .. .....,..., .. ...---- •••• ~-,.....~- .... -.~--,.-", ... - •• I 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

NORTHWEST FOREST RESOURCE ) 
COUNCIL, an Oregon corporation, ) 

Plaintiff, 

and 

SCOTT TIMBER CO., VAAGEN BROS. 
LUMBER INC., and WESTERN TIMBER 
CO. , 

Plaintiff-intervenors, 

vs. 

DAN GLICKMAN, in his capacity 
as Secretary of Agriculture; 
BRUCE BABBITT, in his capacity 
as Secretary of the Interior, 

Defendants, 

and 

OREGON NATURAL RESOURCES 
COUNCIL, et al., 

Defendant-intervenors. 
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) 
} 
} 
) 
) 
) 
} 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

-------------------------------) 

civil No. 9S-6244-HO 
Lead Case 

Civil No. 95-6267-HO 
Civil No. 95-6384-HO 
Consolidated Cases 
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Plaintiff Northwest Forest Resource council (nNFRC") seeks 

2 additional injunctive relief relating to the Horse Byars and 

3 Shady timber sales to compensate for the defendants' delay in 

4 awarding these two sales under section 2001(k) (1) of Public Law 

5 104-19. Defendants awarded Horse Byars to Freres Lumber Co. of 

6 Lyons, Oregon 100 days after the statutory deadline of Septem-

7 ber 10, 1995, and awarded Shady to Timber Products Company of 

B Medford, Oregon 46 days after the statutory deadline. 

9 Neither purchaser will be able to complete operations on 

10 the sales by September 30, 1996 as a result of seasonal re-

11 strictions imposed on the sales this summer by the defendants. 

12 To' afford the purchasers the period of legal sufficiency in-

13 tended by Congress in section 2001(k) (1), NFRC seeks an order 

14 prohibiting the defendants from suspending or interfering with 

15 the completion of the Horse Byars timber sale f~r 100 days 

16 a~ter September 30, 1996 - through January 8, 1997, and from 

17 suspending or interfering with the completion of the Shady 

18 timber sale for 46 days after September 30, 1996 ~ through 

19 November 15, 1996. 

20 STA'l'JDmNT 0' FACTS 

21 Horse Byars 

22 The willamette National Forest offered the Horse Byars 

23 timber sale, which contains about 5.7 million board feet of 

24 timber, at an auction in 1990 under the terms of section 318 of 

Igj 005 

25 .Public Law 101-121. Freres Lumber Co. of Lyons, Oregon was the 

26 high bidder. Declaration of Robert Freres, Jr., , 2. The sale 
UlOEUF. LAMB, GREEN!: S. MACRAE 
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was not awarded for a variety of reasons. Id., ~ 3. 

2 Although -the de-fendatlts never denied- that- -Horse--Byare -is -

3 subject to section 2001{k) (1), the Forest Service, without 

4 explanation, did not award and release the sale by September 

5 la, 1995 as required by section 2001(k) (1). NFRC thereafter 

6 sought an injunction compelling award and release of the sale. 

7 ., On September 27, 1995 the . defendants responded to NFRC's. motion 

8 by announcing their intention to award and release the Horse 

9 Byars sale. Declaration of Jerry Hofer, , 4. 

10 However, the Forest Service did not in fact issue an award 

11 letter to Freres Lumber Co. until December 19, 1995 - 100 days 

12 after the September 10, 1995 statutory deadline. Freres Dec., 

13 ~ 5. 

14 The operating season on the Horse Byars sale began June 1, 

15 1996. On May 8 the Forest Service advised Freres that it was 

'6 imposing a seasonal restriction on the operation of units 6 and. 

17 9 through September 30, 1996 due to "the presence of a northern 

'8 spotted owl near the sale area. Freres Dec., , 6. Approxi-

19 mately two months later, around July 8, 1996, the Forest Ser-

20 vice lifted the seasonal restriction. But as a result of the 

21 two month suspension on these uni'ts, it will be difficult for 

22 Freres to complete falling the timber on the sale by September 

23 30, 1996, and impossible to complete yarding by that date. 

24 Id., ~ 8. 

26 

26 
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Shady 

2 The Bureau of Land Management ("BLM") offered the Shady 

3 timber sale, containing 7.8 million board feet of timber, at an 

4 auction in 1991. Timber Products Co. of Medford, Oregon was 

5 the high bidder. Declaration of Joseph Gonyea III, ~ 2. The 

6 sale was not awarded because of concerns relating to a northern 

7 spotted owl near the sale area. Id., ~ 3. 

8 The BLM did not award the sale by September 10, 1995 

9 because of its mistaken belief tha~ section 2001(k) (1) does not 

10 apply to sales offered in fiscal years 1991-95. After this 

1" court ruled otherwise and ordered the award and release of 

12 those sales, and after the Ninth Circuit denied a stay of that 

13 order, the BLM awarded the Shady sale on October 26, 1995 - 46 

14 days after the September 10, 1995 deadline. Id.,' 5. 

15 The Shady contract, which allows 36 months for logging the 

16 sale, contains a seasonal restriction on seven units, which 

17 prohibits logging between March 1 and September 30 each year in 

18 order to provide protection to spotted owls. Those seven units 

19 contain about 2.683 million board feet of timber. While Timber 

20 Products has been advised that the BLM may lift the seasonal 

21 restriction for those units around August 15 based on an evalu-

22 ation by its biologists, even if the BLM does so it will be 

23 very difficult for Timber Products to complete logging on the 

24 sale by September 30, 1996. Id.", 6-8. 

25 

26 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

Argument 

THE COURT SHOULD EXERCISE ITS EQUITABLE POWER XO EX
TEND '!'HE LEGAL SUFFICIENCY PERIOD FOR THE HORSB BrARS 
AND SHADY 'l'ZMBER SALES TO REMEDY THE GOVERNMENT'S 
VIOLATIONS OF SECTION 2001(k}(l}. 

This court found that the defendants violated section 

2001(k) (1) by failing to award and release the Horse Byars and 

Shady timber sales (among others) by September 10, 1995. The 

court issued declaratory and injunctive relief as a remedy, and 

the Ninth Circuit has affirmed the court's orders. Northwest 

Forest Resource Council v. Glickman, No. 95-36042, 1996 U.S. 

App. LEXIS 13143, at *3-4 (9th eire May 30, 1996). 

For the Horse Byars and Shady timber sales, the declarato-
12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

ry and injunctive relief granted by the court has not provided 

a full remedy for the defendants' violations of section 

2001(k). In addition to requiring the award and release of 

timber sales by September 10, 1995 the statute also requires 

the Secretary n{n]otwithstanding any other provision of law,1I 

to IIpermit [the sale] to be completed in fiscal years l:995 and 

1996 . 11 Thus, the statute guarantees, at a minimum, the 

period of September 10, 1995 through September 30, 1996 - a 

period of 386 days - to operate the sales with complete legal 

sufficiency. 

Freres Lumber Co. and Timber Pr9ducts Company have not 

received the stat~tory 386 day period of legal sufficiency for 

the Horse Byar and Shady timber sal,es because of the 

defendants' delay in awarding the sales. Freres lost 100 days 

@008 
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1 of legal sufficiency, and Timber Products lost 46 days. 

2 The lost period of legal sUfficiency is critical to both 

3 sales. While many other section 2001(k) sales will likely be 

4 completed by September 30, 1996, these two sales will probably 

5 not be completed by September 30 because of the seasonal re-

6 strictions imposed by the defendants this summer for the pro-

7 tection of· spotted owls. The loss of operating time last fall, 

8 when the seasonal restrictions would not have been in place, 

9 has prevented the two sales from being completed by September 

10 30, 1996 as Congress intended. 

11 This court has the authority to grant further injunctive 

12 relief as to these two sales to provide a complete remedy for 

13 the defendants' violation of section 2001(k) (1). The Ninth 

14 Circuit has held that courts have the authority to extend a 

15 statutory deadline in order to remedy a violation of a statute 

16 when the violation denies citizens a statutory benefit intended 

17 by Congress: 

18 1. In 1986 Congress enacted an immigration reform act 

19 giving certain aliens the right to apply for legalization 

20 within 12 months. The Immigration and Naturalization Service 

21 (INS) interpreted the statute to exclude some aliens, and for 

22 part of the 12 month statutory period did not allow them to 

23 apply. After the 12 month legalization period ended, courts 

24 ruled that the INS interpretation was unlawful. The question 

25 was: what remedy was available to the courts since the statu-

26 tory 12-month legalization period had already expired? In a 
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series of cases, the Ninth circuit allowed the aliens to apply 

2 for u.s. citizenship after the expiration of the 12-month 

3 period. Catholic Social Servs. v. Thornbur~ht 956 F.2d 914, 

4 922-23 (9th Cir. 1992), cert. granted sub nom., Barr v. Catho-

5 lie Social Servs., 50S U.S. 1203 (1992), vacated and remanded 

6 on other grounds, 509 U.S. 43 (1993); Legalization Assistance 

7 Project v. I.N.S., 976 F.2d 1198, 1215 (9th Cir. 1992), appli-

S cation granted. 510 U.S. 1301 (1993). vacated and remanded on 

9 other grounds, 510 U.S. 1007 (1993); Zambrano v. I.N.S., 972 

10 F.2d l122. l125 (9th Cir. 1992), vacated and remanded on other 

'1 grounds, 509 U.S. 918 (1993). In Catholic Social Servs., the 

12 court explained: 

13 The INS misinterpreted the [statute] 
and the plaintiffs acted quickly to remedy 

14 the misinterpretation. Congress intended 
for aliens to have a twelve-month period in 

15 which to apply for legalization . . . . 
The INS's erroneous interpretation of the 

16 Act in reality deprived the aliens of the 
full twelve-month application period Con-

l' gress had provided for them. It would be 
contrary to congressional intent to fore-

18 close these aliens' applications. 

1.9 Ca tholic Social Servs. I Sl56 F. 2d at 922. 

20 On appeal, the Supreme Court vacated the Catholic Social 

21 Servs. decision on jurisdictional grounds without addressing 

22 the question of equitable remedy. Reno ·v. Catholic Social 

23 Servs., 509 U.S. 43, 46 (1993). In dissent, three members of 

24 the Court agreed that the Ninth Circuit's remedy was proper: 

25 Twelve months, Congress determined, would 
be long enough for frightened aliens to 

26 come to understand the program and step 
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forward . . . . 

2 The problem, of course, is that the 
full 12~month period was never made avail-

3 able to respondents. For [certain plain
tiffs], the 12-month period shrank. to pre-

4 cisely 12 days during which they were eli
gible for legalization . . . . According-

5 ly, congressional intent required an exten
sion of the filing deadline, in order to 

6 make effective the 12-month application 
period critical to the balance struck by 

7 Congress~ 

8 Id. at 83 (Stevens, White and Blackmun, JJ., dissenting). 

9 2. Courts have also recognized a similar equitable power 

10 to remedy a violation of the Education of the Handicapped Act, 

,1 20 U.S.C. 1400, et seq., which gives handicapped children the 

12 right to a free public education between the ages of 3 and 2l. 

13 Sometimes school districts fail to provide that education, and 

14 the children have to sue. Many times a case is not decided 

15 until after the child becomes 21 and the statutory eligibility 

16 for free education has ended. 

11 The federal courts have uniformly ruled that when a school 

18 district violates this law, a court can order compensatory 

19 education for the child after the age of 21 even though the 

20 statutory eligibility period has ended. Pihl v. Massacbusetts 

21 Dep't of Educ., 9 F.3d 184, 189-90 (1st Cir. 1993); Lester H. 

22 v. Gilhool, 916 F.2d 86S, 873 (3d Cir. 1990), cert. denied, 499 

23 U.S. 923 (1991); Burr v. Ambach, 863 F.2d 1071, 1078 (2d Cir. 

24 1988), vacated and remanded on otber grounds sub nom. Sobol v. 

25 Burr, 492 O.S. 902 (1989), reaff'd, 888 F.2d 258 (2d Cir. 

26 1989), cert. denied, 494 U.S. 1005 (1990). 
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3. The 'Ninth Circuit has recognized that courts have 

2 this discretionary equitable power. Parents of Student w. v. 

3 Puyallup Scbool Dist., No.3, 31 F.3d 1489, l496-97 (9th Cir. 

4 1994) (recognizing discretionary authority to grant compen-

5 satory relief but affirming district court's decision not to 

6 grant such relief under specific factual circumstances). 

7 The Ninth Circuit has also held that. timber. companies are 

8 entitled to the benefit of this doctrine when, as with section 

9 2001{k}, a Congress enacts a statute to provide timber compa-

10 nies with immediate relief. As part of the 1984 Timber sale . 

11 Modification Act, 16 U.S.C. 617 et seq., the Forest service was 

12 required to issue regulations within 90 days of the date of 

13 enactment of the statute, relating to releasing obligations 

14 under certain timber sales. The Forest Service ~as 74 days 

15 late issuing the regulations. When the timber companies sued, 

16 the district court allowed them to release their sales as of 

17 the. effective dat.e of the statute as a remedy for the Forest 

18 Service's 74 day violation of the statute. The Ninth Circuit 

19 affirmed this remedy even though it went beyond the rights 

20 granted by the statute: 

21 •.• [W]e find nothing in the statute 
to indicate that Congress intended to di-

22 vest the courts of their inherent equitable 
powers. . .. (E)nforcing the deadline 

23 would serve the statutory purpose of pro
viding immediate relief for timber purchas-

24 ers. . . . We hold that the district 
courts had authority to order an equitable 

25 adjustment to the release date under the 
Act. 

26 
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sierra Pacific Indus. v. Lyng, 866 F.2d 1099,1112 (9th Cir. 

2 1989) . 

3 CONCLUSION 

4 The court should grant the further injunctive relief 

5 requested by NFRC as to the Horse Byars and Shady timber sales. 

6 The court should enjoin the defendants, their officers, agents, 

7 servants, employees and attorneys and those in active concert 

8 or participation with them from suspending, disrupting or 

9 interfering in any way with the operations or completion of the 

10 Horse Byars Timber Sale through and including January 8, 1997 

l' and from suspending, disrupting or interfering in any way with 

12 the operation or completion of the Shady Timber Sale through 

13 and including November 15, 1996. 

14 Dated this 29th day of July, 1996. 

15 LeBOEUF, LAMB, GREENE 
&: MacRAE, L.L.P. 

16 

17 
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