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DATE: 

FROM: 

RE: 

tJ' • S • DEPARTMENT OF JUSTJ:CB 
ENVIRONMENT &,NATURAL RESOURCES DIVZSJ:ON 

APPELLATE SECTJ:ON 
WASHINGTON, D.C. 20530 

FAX NUMBER (202) 514-4240 

July 30, 1996 

Albert Ferlo 

OFFICE PRONEa 

NrRC v. Glickman and Babbitt 

(202) 514-2757 

NUMBER OF PAGES: Message and 8 pages 

PLEASE DELIVER TO; Don Barry 
Bob Baum 

208-4684 
208-3877 

MESSAGE: 

David Gayer 
Dinah Bear 
Brian Burke 

Mark Gaede 
Greg Frazier 
Mike Gippert, 

Jay McWhirter 
Jim Perry 

Jeff Handy (503) 
Nancy Hayes 
Gerry Jackson 
Elena Kagan 
Don Knowles (503) 
Jim Sutherland(541) 
Karen Mouritsen 

Kris Clark 
Roger Nesbit (503) 

Diane Hoobler 
Chris Nolin 
Jason Patlis (301) 
Rick Prausa 
Tom Tuchmann (503) 
Sue Zike (503) 

456-0753 
720-4732 

720-5437 
690-2730 

326-3807 
208-5242 
208-6916 
456-1647 
326-6282 
465-6582 
219-1792 

231-2166 

395-4941 
713-0658 
205-1045 
326-6254 
326-7742 

ATTACHED ARE 'lWO ORDERS PROM THE COURT OF APPEALS 

1. ORDER DENYING OUR REQUEST OF A STAY OF THE aNEXT 
HIGH BIDDERa INJONCTZON AS MOOT AND ORDBRING THE 
CLEIUt TO ISSUE THE MANDATE IN THE CASES 
n FORTHWITH. a 

2. ORDER DENYING NFRC'S PETITION POR REBEARJ:NG; 
REJECTING THE SUGGESTION FOR REHEARING EN BANC; AND 
DENYING SCLDF'S MOTION FOR CLARIPICATION. 

TIME FOR FILING A PETITION FOR CBRTIORARI EXPIRES ON OCTOBER 20, 
1996. HOWEVER, WI:TH THE MANDATE ISSUED, THB DISTRICT COURT'S 
JANUARY 10, 1996 AND JANUARY 19, 1996 J:NJONCTIONS HAVE NO PURTHER 
LEGAL EPFECT. 

Ig) 001 
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NOT FOR PUBLICATION F I LED 
UNITED STATES COURT OF APPEALS JUL 22 1996 

FOR THE NINTH CIRCUIT CATHY A CATTER 
U.s. COURT OF ~~'JURK 

NORTHWEST FOREST RESOURCE COUNCIL, ) 
an Oregon corporation; ) 
SCOTT TIMBER CO., ) 

Plaintiffs-Appellees, 

v. 

PILCHUCK AUDUBON SOCIETY; OREGON 
NATURAL RESOURCES CENTER; PORTLAND 
AUDUBON SOCIETY; BLACK HILLS 
AUDUBON SOCIETY; WESTERN ANCIENT 
FOREST CAMPAIGN; HEADWATERS; COAST 
RANGE ASSOCIATION; FRIENDS OF ELK 
RIVER; WASHINGTON ENVIRONMENTAL 
COUNCIL; SEATTLE AUDUBON SOCIETY, 

Intervenors-Appellants, 

v. 

DAN GLICKMAN, et al., 

Defendant, 

'. v. 

WESTERN TIMBER COMPANY; VAAGEN 
BROTHERS LUMBER, INC., 

Plaintiffs-Intervenors­
Appellees. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) ------------------------------) 

NORTHWEST FOREST RESOURCE COUNCIL, 
an Oregon corporation; SCOTT 
TIMBER CO.; 

Plaintiffs-Appellees, 

v. 

) 
) 
) 
) 
) 
) 
) 
). 

No. 96-35106 

DC No. CV-95-06244-MRH 

ORO E R 

. .: .;r " .. "", 

No. 96-35107 

DC No. CV-95-06244-MRH 

IaI 002 
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DAN GLICKMAN, in his official 
capacity as Secretary of 
Agriculture, et al., 

Defendants 

and 

) 
) 
) 
) 
) 
) 
) 
) 

OREGON NATURAL RESOURCES CENTER; ) 
PILCHUCK AUDUBON SOCIETY; SIERRA ) 
CLUB, INC.; WESTERN ANCIENT FOREST) 
CAMPAIGN; PORTLAND AUDUBON ) 
SOCIETY; BLACK HILLS AUDUBON ) 
SOCIETY; HEADWATERS, ) 

Iritervenors-Appellants, 

and 

OREGON NATURAL RESOURCES CENTER, 
et al., 

Defendants-Intervenors­
Appellants. 

) 
) 
.) 
) 
) 
) 
) 
) 
) 
) 

---------------------------------) 
NORTHWEST FOREST RESOURCE COUNCIL, 
an Oregon corporation; 
SCOTT TIMBER CO., 

Plaintiffs-Appellees, 

v. 

DAN GLICKMAN, in his capacity as 
Secretary of Agriculture, and 
BRUCE BABBITT, in his capacity as 
Secret~ry of Interior; 

Defendants-Appellants, 

and 

OREGON NATURAL RESOURCES CENTER; 
PILCHUCK AUDUBON SOCIETY; PORTLAND 
AUDUBON SOCIETY; BLACK HILLS 
AUDUBON SOCIETY; WESTERN ANCIENT 
FOREST CAMPAIGN; HEADWATERS; COAST 
RANGE ASSOCIATION; FRIENDS OF ELK 
RIVER; WASHINGTON ENVIRONMENTAL 
COUNCIL; SEATTLE AUDUBON SOCIETY; 
SIERRA CLUB, INC., . 

Intervenors. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

-------------------------------) 
-2-

.~ 

No. 96-35123 

DC~·No. CV-95-06244-MRH 

~003 



07/30/96 TUE 10:44 FAX 2025144240 ENRD APPELLATE 

) 
NORTHWEST FOREST RESOURCE COUNCIL, ) 
an Oregon corporation; SCOTT } 
TIMBER CO., ) 

Plaintiffs~Appellees, 

v. 

DAN GLICKMAN, in his capacity as 
Secretary of Agriculture, and 
BRUCE BABBITT, in his capacity as 
Secretary of Interior; 

and 

OREGON NATURAL RESOURCES CENTER; 
PILCHUCK AUDUBON SOCI·ETY; BLACK 
HILLS AUDUBON SOCIETY; WESTERN 
ANCIENT FOREST CAMPAIGN; 
HEADWATERS; COAST RANGE 
ASSOCIATION; FRIENDS OF ELK RIVER; 
WASHINGTON ENVIRONMENTAL COUNCIL; 
SEATTLE AUDUBON SOCIETY; SIERRA 
CLUB, INC., 

Intervenors, 

v. 

DAN GLICKMAN, et al.; BRUCE 
BABBITT, 

Defendants-Appellants. 

) 
} 
} 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
} 
) 
) 
) 
) 
) 

--------------------------------) 

No.· 96-35132 

DC No. CV-95-06244-MRH 

Before: GOODWIN and SCHROEDER, Circuit Judges, and ARMSTRONG, 
District Judge.** 

** Honorable Saundra Brown Armstrong, United States District 
Judge for the Northern District of california, sitting by 
designation. 

-3-
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Th~ motion for stay pending issuance of the mandate or 

in the alternative for vacatur of the district court's injunction, 

filed in case no. 96-35123 is DENIED AS MOOT. 

The mandate in the above cases shall issue forthwith. 

-4-
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NOT FOR PUBLICATION F I LED 
UNITED STATES COURT OF APPEAL~ JUt 22 1996 

FOR THE NINTH CIRCUIT 
CATHY A. CAntRSON, CLERK 

U.S, COURT OF APPEALS 

NORTHWEST FOREST RESOURCE COUNCIL, ) 
an Oregon corporation; ) 
SCOTT TIMBER co., ) 

Plaintiffs-Appellees, 

v. 

PILCHUCK AUDUBON SOCIETY; OREGON 
NATURAL RESOURCES CENTER; PORTLAND 
AUDUBON SOCIETY; BLACK HILLS 
AUDUBON SOCIETY; WESTERN ANCIENT 
FOREST CAMPAIGN; HEADWATERS; COAST 
RANGE ASSOCIATION; FRIENDS OF ELK 
RIVER; WASHINGTON ENVIRONMENTAL 
COUNCIL; SEATTLE AUDUBON SOCIETY, 

Intervenor~-Appellants, 

v. 

DAN GLICKMAN, et al., 

Defendant, 

v. 

WESTERN TIMBER COMPANY; VAAGEN 
BROTHERS LUMB~R, INC •. 

Plaintiffs-Intervenors­
Appellees. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

--------------------------------) 
NORTHWEST FOREST RESOURCE COUNCIL, 
an Oregon corporation; SCOTT 
TIMBER CO.; 

Plaintiffs-Appellees, 

v. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 96-35106 

DC No. CV-95-06244-MRH 

o R D E R 

No. 96-35107 

DC No. CV-95-06244-MRH 

~006 
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DAN GLICKMAN, in his official 
capacity as secretary of 
Agriculture, et al., 

Defendants 

and 

) 
) 
) 
) 
) 
} 
) 
) 

OREGON NATURAL RESOURCES CENTER; ) 
PILCHUCK AUDUBON SOCIETY; SIERRA ) 
CLUB, INC.; WESTERN ANCIENT FOREST) 
CAMPAIGN; PORTLAND AUDUBON ) 
SOCIETY; BLACK HILLS AUDUBON ) 
SOCIETY; HEADWATERS, ) 

Intervenors-Appellants, 

and 

OREGON NATURAL RESOURCES CENTER, 
et al., 

Defendants-Intervenors­
Appellants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

---------------------------------) 
NORTHWEST FOREST RESOURCE COUNCIL, 
an Oregon corporation; 
SCOTT TIMBER CO., 

Plaintiffs-~ppellees, 

v. 

DAN GLICKMAN, in his capacity as 
Secretary of Agriculture, and 
BRUCE BABBITT, in his capacity as 
Secretary of Interior; 

Defendants-Appellants, 

and 

OREGON NATURAL RESOURCES CENTER; 
PILCHUCK AUDUBON SOCIETY; PORTLAND 
AUDUBON SOCIETY; BLACK HILLS 
AUDUBON SOCIETY; WESTERN ANCIENT 
FOREST CAMPAIGN; HEADWATERS; COAST 
RANGE ASSOCIATION; FRIENDS OF ELK 
RIVER; WASHINGTON ENVIRONMENTAL 
COUNCIL; SEATTLE AUDUBON SOCIETY; 
SIERRA CLUB, INC., 

Intervenors. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

-------------------------------) 

No. 96-35123 

DC. No. CV-95-06244-MRH 

IaJ 007 
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) 
NORTHWEST FOREST RESOURCE COUNCIL, ) 
an Oregon corporation; SCOTT ) 
TIMBER CO., ) 

Plaintiffs-Appellees, 

v. 

DAN GLICKMAN, in his capacity as 
secretary of Agriculture, and 
BRUCE BABBITT, in his capacity as 
Secretary of Interior; 

and 

OREGON NATURAL RESOURCES CENTER; 
PILCHUCK AUDUBON SOCIETY; BLACK 
HILLS AUDUBON SOCIETY; WESTERN 
ANCIENT FOREST CAMPAIGN; 
HEADWATERS; COAST RANGE 
ASSOCIATION; FRIENDS OF ELK RIVER; 
WASHINGTON ENVIRONMENTAL COUNCIL; 
SEATTLE AUDUBON SOCIETY; SIERRA 
CL1JB, INC., 

. Intervenors,. 

v. 

DAN GLICKMAN, et al.; BRUCE 
BABBITT, 

Defendants-Appellants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
} 

--------------------------------) 

No. 96-35132 

DC No. CV-95-06244~MRH 

Before: GOODWIN and SCHROEDER, Circuit Judges, and ARMSTRONG, 
District Judge.** 

The panel has voted unanimously to deny the petition for 

rehearing. Judge Schroeder has voted to reject the suggestion for 

rehearing en bane, and Judges Goodwin and Armstrong so recommends. 

** Honorable Saundra Brown Armstrong, United states District 
Judge for the Northern District of California, sitting by 
designation. 

~008 
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The full court has been advised of the suggestion for 

rehearing en bane and no active judge has requested a vote on 

whether to rehear the matter en bane. Fed. R. App. P. 35. 

The petition for rehearing is DENIED and the suggestion 

for rehearing en banc is REJECTED. 

The motion for clarification is DENIED. 

.~ 

@009 
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DATE: 

FROM: 

RE: 

U. S. DEPARTMENT 01' JUSTICE 
ENVIRONMENT & NATURAL RESOURCES DIVISION 

APPELLATE SECTION 
WASHINGTON, D.C. 20530 

FAX NUMBER (202) 514-4240 

July 17, 199.6 

Albert Ferlo 

OFFICE PHONE: 

NPRC y. Glickman and Babbitt 

(202) 514-2757 

NUMBER OF PAGES: Message and 3 pages 

PLEASE DELIVER 'lOa Don Barry 
Bob Baum 

208-4684 
208-3877 

MESSAGE: 

David Gayer 
Dinah Bear 
Brian Burke 

Mark Gaede 
Greg Frazier 
Mike Gippert, 

Jay McWhirter 
Jim Perry 

Jeff Handy (503) 
Nancy Hayes 
Gerry Jackson 
Elena Kagari . 
Don Knowles (503) 
Jim Sutherland(503) 
Karen Mouritsen 

Kris Clark 
Roger Nesbit (503) 

Diane Hoobler 
Chris Nolin 
Jason Patlis (301) 
Rick Prausa 
Tom Tuchmann (503) 
Sue Zike (503) 

456-0753 
720-4732 

720-5437 
690-2730 

326-3807. 
208-5242 
208-6916 
456-1647 
326-6282 
465-6582 
219-1792 

231-2166 

395-4941 
713-0658 
205-1045 
326-6254 
326-7742 

ATTACHED IS A COPY OF THE GOVERNMENT'S MOTION FOR 
STAY PENDING ISSUANCE OF THE MANDATE OR IN THE 
ALTERNATIVE FOR VACUTUR OF THE DISTIRCT COURT'S 
INJUNCTION. THIS STAY ADDRESSES THE FIVE nNEXT 
HIGH BIDDER- SALES. 

~001 
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'0 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 

No. 96-35123 

NORTHWEST FOREST RESOURCE COUNCIL, 
Plaintiff-Appellee 

v. 

DAN GUCKMAN and BRUCE BABBITr, 
'. Defendants-Appellants 

.ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

CASE NO. 9S-6244-HO 

MOTION FOR STAY PENDING ISSUANCE OF THE MANDATE 
OR IN THE ALTERNATIVE FOR VACATUR OF THE 

DISTRICT COURT'S INJUNCTION 

On June 14, 1996, this Court issued its opinion in No. 96-35123, in which it reversed 

the district court' s order requiring the Secretaries of Agriculture and the Interior to release 

timber sales to other bidders even though the high bidder bad rejected the award. At the 

present time five sales!' fall within the injunction issued by the district court on January 10, 

1996. Harvesting has begun on some of the sales. Harvesting may soon commence on the 

remaining sales.' BeIi1lse this Court's mandate will not ,issue until seven days after the Court 

issues a decision on NFRC's Petition for Rehearlng,the district court's injunction remains in 

place directing that these sales be released. By this motion, the Secretaries seek to preyent 

11 The sales are located in the Umatilla National Forest (Eagle Ridge sale), the 
Wallowa-Whitman National Forest (Allen. Hom, and Santy sales), and the Winema National 
Forest (John Lodgepole sale). 

~002 
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,. \. 

further harvesting on these sales - sales which would not have been harvested but for the 

district court's January 10, 1996 order. 

The Secretaries have previously sought a stay pending appeal on this category of 

sales. (See Emergency Motion for Stay Pending Appeal, med on January 31, 1996). A 

panel of this Court (Judges Canby and Hawkins) denied the motion by order dated February 

8, 1996. In that Emergency Motion and supporting affidavits, which the Secretaries 

incorporate by reference herein, the Secretaries outlined the harm likely to result from 

harvesting the sales in question. This Court's June 14, 1996 opinion establishes that the 

Secretaries are correct on the merits of their claim that nothing in Section 2001(k)(1) 

elinlinited their discretion to choose not to offer the sales to any other bidders. 

In light of this Court's decision~ the Secretaries have determined not to allow the sales 

released to the "next high bidders" under the January 10, 1996, order to go forward. Under 

these circumstances, a stay of the district coun's January 10, 1996 order, pending issuance 

of this Coun's mandate, is warranted. In the alternative, this Court can prevent the 

harvesting by issuing an order that immediately vacates the district court's injunction. 

Respectfully submitted, 

=- JALBERT M. FERLO, 
Attoniey, Appellate Section 
Environment and Natural Resources 

Division 
Washington, D.C. 20530 

. (202) 514-2757 

July 16, 1996 

- 2-
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u. s. DEPARTMENT OF JUSTICE 
.NVIRONMENT AND NATURAL RESOURCES DIVISION 

GENERAL LITIGATION SECTION 
601 PENNSYLVANIA A'VENUE, N.W. 

WASHINGTON, D.C. 20004 
FAX NUMBER (202) 305-0429, -0506 

CONFIRMATION NUMBER (202) 305-0503 
PLEASE DELIVER TO: 

To: Don Barry 
Eob Baum 

David Gayer 
Dinah Bear 
Brian Burke 

Mark Gaede 
Jeremy Heep 
Peter .Coppelman 

Lois Schiffer 
Jim Simon 

Al Ferlo 
Greg Frazier 
Mike Gippert, 

Jay McWhirter 
Jim Perry 

Jeff Handy (503) 
Nancy Hayes 
Gerry Jackson 
Elena Kagan 
Don Knowles (503) 
Karen Mouritsen 

Kris Clark 
Roger Nesbit (503) 

Diane Hoobler 
Chris Nolin 
Jason Patlis (301) 
Rick Prausa 
Jim Sutherland(503) 
Tom Tuchmann (503) 
Sue zike (503) 

. 208-4684 
208-3877 

456-0753 
720-4732 

514-4231 
514-0557 

514-4240 
720~5437 
690-2730 

326-3807 
208-5242 
208-6916 
456-1647 
326-6282 
219-1792 

231-2166 

395-4941 
713-0658 
205-1045 
465-6582 
326-6254 
326-7742 

NUMBER OF PAGES: 9 (including cover) 

DATE: July' 151 1996 

FROM: Michelle Gilbert 

Please find a notice of filing by Scott Timber Co. that just 
made its way t.o my desk. As you will note, it claims that no on 
the ground activity to provide replacement timber is.occurring. 
It is dated the ~ay before Judge Hogan's July 2 order on 
replacement timber. 

raJ 001 
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~~fp~ 
"';" ,~, 

HACLU N 0 & Kr RTLEY 

Clerk's Office 
U.S. District Court 
For the District of Oregon 
(Eugene Division) . 
211 E;'7th Street 
Eugen~! Oregon 974'01 

AITOIU-IE:~ A"t u..w 
ONS MAJN PlACE 

101 SW MAJN, sum 1800 
POIUl.AND,OR 97a04 

'rI!t.&PHONE (5031225-0777 

FACSIMILE (503) 225·1257 

July 1, 1996 

Re: NFRC v. Gl~ckman( et al. 
U.S. District Court for the District of Oregon 
(Eugene Division) 
Case No. 9S-6244-HO (Lead) 
Case No. 95-6267-HO (Consolidated) ',c. 

Case No. 95-63B4-HO (Consolidated) 

Dear Clerk: 

Enclosed for filing are the original and one copy of 
scott Timber Co.'s Notice of Filing and the Declaration of Harold 
Rowe. 

Please return the enclosed postcards showi~ the date 
these documents are filed. Thank you for your court~sies. 

W. Horng 

_ tb-/-/~2(jZg' . . ''''~ . . .. 

Enclosures 
cc w/encl'osures: Counsel 

~. ···ltb' ;:' 1/; .. ;. ; " 
: • ' "" .. , I ., :" ," 

Slffl\swhlc7785 
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1 

.2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

'12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

2.2 

23 

.24 

25 

26 

Michael E. Haglund, OSB 77203 
Scott W. Horngren, OSB 88060 
Shay s. Scott, OSB 93421 
HAGLUND & KIR,TLEY 
Attorneys at Law 
1800 One Main Place 
101 s.w. Main Street 
Portland, Oregon 97204 
(503) 225-0777 

Attorneys for Scott Timber Co. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON '- . 

NORTHWEST FOREST RESOURCE ) 
COUNCIL, an Oregon ) 
corporation, ) 

) 
Plaintiff, ) 

) 
v. ) 

) 
DANIEL R. GLICKMAN, in his ) 
capacity as Secretary of ) 
Agriculture, BRUCE BABBITT, in ) 
his capacity as Secretary of ) 
Interior, ) 

) 
Defendants~ 

No. 95-6244-HO (Lead) 
No. 95 - 62 67 -HO (Consolidated) 
No. 95-6384-HO (Consolidat@d) 

NOTICE OF FILING 

.. '- . 

I' 

Please take note that plaintiff Scott Timber Co. files 

the Declaration of Harold Rowe explaining that no onYthe ground 

actiyity is occurring at the district level to identify 

replacement volume. 

Dated this I~ day of July, 1996. 

& KIRTLEY 

By~~~~ ____ ~~~~~~~ __ ___ 
Scdtt W. Horngren 
Attorneys for Plaintiff 

IlAGLUNII II KIRTLEY 
A~ATLAW 
ONE MAIN .LAt;Il 
11\ S.W. MAIN. SUITE lSDO 
PORTLAND. ORltCON 97214 
n;utPBONE (503) 2~T1 

Page 1 - NOTICE OF FILING 
, 

SWH\swhk7784 

~003 
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ENRD GEN LIT 

~KOH·t\AGLl)NO & KIRI ll; Y [·248 P.02/03 f·3:9 

1 

2 

3 

4 

5 

6 

7 

B 

9 

,10 

11 

l2 

13 

14 

15 

16 

17 

18 

19 

Michael E. Haglund, OSB 77203 
scott W. Horngren, OSB-S80GO 
Shay s. S~ott, OSS 93421 
HAGLUND Q KIRT~EY 
Attorneys at Law 
1800 One Main Place 
~Ol S.W. Main Street 
POrClanQ, Oregcn '7204 
(503) 225-0777 

Attorneys for Plaintiff Scott Timber Co. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

NORTHWEST'FOREST RESOURCE ) 
CO'ONeIL', an OrQgon ) 
corporation, ) 

) 
Plaintiff. ) No. 9S-6244"KO (Lead) 

) No. 95-6267-HO (Cmu!cU,dated) 
v. ) 

) DECLARATION OF HAROLD ROWE 
DANIEL R. GLICKMAN, in hia ) 
capacity as Secretary of ) 
Agr~cultura, BRUCE BABBITT, in ) 
bis capac~ty as Seoretary of ) 
Inte.ior. ' ) 

) 
De£endante. 

" 
I·, HAROLD ROWE, det;:liiLJ;e ond .tAt.e: 

1. I am contract supervisor for SI';'Q,tt Timber Co. in 

20 the coast range a~~a. I make this decla~a~ion ba~ed ontmy 

21 

4Z2 

23 

24 

2S 

26 

per~on~l ~owledge: .. 

AS contract'supervisor. I am responsible 'or the 

scheduling and cooraination of harvest activities for our 

federal, state, and private timber sales. I have been inVOlved 

in the identifieation of replacement volume for the Forest 

1IAC&.lIM» .tICJan.&\' 
Anoutn A."f lAW 
~ NAIIIII'I.\CJ 
"~I s.w. ~'H. cum 1I0Il 
ro~ .. DII&GCm nzoMl 
'RU:no/IIl (,IIOJ) m-onl 

Page 1 - DECLARATION OF HAROLD ROWE swa\3VI1k',",S 

raJ 006 
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JON 28 '96 14:57 TO-15413964712 

ENRD GEN LIT 

FROM-HAGLUND & KIRTLEV T-248 P.03/03 F-379 
" 

1 Service"g Soulder Krab and tna BLM' a Cb1na Creek, and Wren N' 

2 Doubt Timber Sales. 

3 3. In the last ~eek, I ha~e discussed tne status Of 

4 ,efforts to identify replacement volume for occupied murrelet 

5 sQlee with the Ranger District staff who are responsible for 

6 identifying replacement volume for Forest Service timbe. sales on 

7 the Siuslaw and Siskiyou National Fore·sts. The sc.aff has 

a inform~dme tha~ they are doing nothing to identify replacement 

9 volume for any Forest Service timber sales. They have stated 

lO they will not do anything until they are directed to by the 

11 Forest Supervisor or Regional Offices. 

12 4. Harvest of replacement volume will require road 
, 

13 reconstruction and road construction. If we cannot do this 

14 during the summer,.we will be preclu~ed from harvesting the 

15 replacement volume in the fall because of limited acceEiis·."" . 

16 t declare under penalty of perjury that the foregoing 

17 is true and correct. 

19 

19 

20 

21 

22 

23 

24 

26 

Dated this; Z e day of June, 1995. 

. page 2 - DECLARATION OF HAROLO ROWE 

IlACUlftli .. JCIItTlZY 
AT1'OaHnIJ AT ,,",W 
ClIO: MAli'! 11Aa! 
,'I I.w. &\,UN. 5UIn: IIOV 
~. OUaIIf ml4 
Tna'ItONE (JIIS) 2H4'm 

SW\sw\\Ic",S 
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DATE: 

FROM: 

RE: 

u. S. DEPARTMENT OF JUSTICE 
ENVIRONMENT & NATURAL RESOURCES DZVISZON 

APPELLATE SECTION 
~HZNGTON, D.C. 20530 

FAX NOMBER(202) 514-4240 

July 9, 1996 

Albert Ferlo 

OFFICE PHONE: 

NFRC v. Glickman and Babbitt 

(202) 514-2757 

NUMBER OF PAGES: Message and ~~ pages 

. PLEASE DELIVER TO: Don Barry 
Bob Baum 

208-4684 
208-3877 

MESSAGE: . 

David Gayer 
Dinah Bear 
Brian Burke 

Mark Gaede 
Greg Frazier 
Mike Gippert, 

Jay McWhirter 
Jim Perry 

Jeff Handy (503) 
Nancy Hayes 
Gerry Jackson 
Elena Kagan 
Don Knowles '(503) 
Jim Sutherland(503) 
Karen Mouritsen 

Kris Clark 
Roger Nesbit (503) 

Diane Hoobler 
Chris Nolin 
Jason Patlis (301) 
Rick Prausa 
Tom Tuchmann (503) 
Sue Zike (503) 

456-0753 
720-4732 

720-5437 
690-2730 

326-3807 
208-5242 
208-6916 
456-1647 
326-6282 
465-6582 
219-1792 

231-2166 

395-4941 
713-0658 
205-1045 
326-6254 
326-7742 

ATTACHED ARE TWO DOCUMENTS - BOTH OF WHICH REPLY TO 
SCLDF'S MOTION FOR CLARIFICATION FILED WJ:TH THE 
NINTH CIRCUIT. AS YOU WILL RECALL, IT HAS BEEN 
DETERMINED THAT WE WILL NOT BE FILZNG A RESPONSE TO 

. THE MOTZON. 

THE DOCOMBNTS ARE: 

(1) SCOTT TIMBER CO.' S OPPOSITION TO MOTION FOR 
CLARZFICATION (relating to First and Last) 

(2) VAAGEN BROS. OPPOSITION TO MOTION FOR 
CLARIFICATION (relating to the Gaterson Sale) 

~001 
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UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 

PILCHUCK AUDUBON SOCIETY, et al., 

Plaintiffs-Appellants, 

v. 

DAN GLICKMAN, in his capacity as 
Secretary of Agriculture, et al., 

Defendants, 

and 

NORTHWEST FOREST RESOURCE COUNCIL, an 
Oregon corporation, et al., 

Defendant-Intervenors-
Appellees. . 

NORTHWEST FOREST RESOURCE COUNCIL, ~ 
Oregon corporation, 

Plaintiff-Appellee, 

vs. 

DAN GLICKMAN, in his capacity as ' 
Secretary of Agriculture, et al., 

Defendants, 

OREGON NATURAL RESOURCE COUNCIL, INC., 
et al., 

Defendants-Intervenors­
Appellants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

) " 

) 
. ) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 96-35l06 

De# CV-95-6244-MRH 
Oregon (Eugene) 

No. 96-35107 

DC# CV-95-6244-MRH 
Oregon (Eugene) 

I4J 002 
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PILCHUCK AUDUBON SOCIETY, et al., 

Plaintiffs, 

vs. 

DAN GLICKMAN, in his capacity as 
Secretary of Agriculture, et al., 

Defendants-Appellants, 

and 

NORTHWEST FOREST RESOURCE COUNCIL, an 
Oregon corporation, et al., 

Defendant-Intervenors­
Appellees. 

NORTHWEST FOREST RESOURCE COUNCIL, an 
Oregon corporation, 

Plaintiff-Appellee, 

vs .. 

DAN GLICKMAN, in his c~pacity as 
Secretary of Agriculture,et al., 

Defendants-Appellants, 

and 

OREGON NATURAL RESOURCE COUNCIL, INC., 
et al., 

Defendant-Intervenors. 

} 
} 
) 
) 
} 
} 
) 
) 
) 
} 
} 
) 
) 
) 
} 
) 
} 
) 
) 
) 
) 
) 
) 
} 
) 
) 
) 
) 
} 
) 
) 
) 
) 
) 
} 
} 
) 
) 

No. 96-35123 

DC# CV-95-6384-MRH 
Oregon (Eugene) 

No. 96-35132 

Dei CV-95-6244-MRH 
Oregon (Eugene) 

SCOTT TIMBER CO.'S OPPOSITION TO NOTION POR CLARIPICATION 

I. 

INTRQDQ'CTION 

In its Motion for Clarification of this Court's recent 

opinion in Northwest Forest Resource COuncil v. Glickman, ~996 

u.S. App. Lexis 14518 (9th eire June 14, 1996), Pilchuck Audubon 

Society ~ ~ (npilchuck Audubon n ) seeks to expand the opinion's 

2 S1fH\8Vhlc7773 
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scope far beyond the Court's actual holding, and apply it to bar 

release of the First and Last timber sales on the Umpqua National 

Forest, owned by plaintiff-intervenor-appellee Scott Timber Co. 

Section 2001(k) (1) of the 1995 Emergency Supplemental· 

Appropriations for Disaster Relief and Rescissions Act, Pub. L. 

No. 104-19, 109 Stat. 240 (1995) ("Rescissions Act") provides, in 

relevant part, that "notwithstanding any other provision of law," 

the Secretaries of Agriculture and Interior should award, release 

and permit to be completed all timber sale contracts "offered" 

before July 27, 1995 in any unit of the National Forest System or 

district of the Bureau of Land Management "subject to section 

318" of Public Law 101-121. Furthermore, "[tlhe return of the 

bid bond. of the high bidder shall not alter the responsibility of 

the Secretary to comply with this paragraph." ~ 

In its recent decision, this panel was faced with 

deciding various questions about the ef~ect of Section 

'2001(k) (1). Among these questions was the issue of whether 

Section 2001(k) (1) acted to release four sales -- Nita, South 

Nita, Cowboy, and Garden which had been enjoined for 

violations of their authorizing statute, Section 318. The 

government took the position that these four sales were not 

released by Section 2001, and this panel agreed. According to 

this panel, these sales "were never validly' offered" under 

Section 318. 1996 U~S. App. LEXIS 14518 at *7-*8. Specifically, 

this panel wrote: "Nothing in Section 2001(k) (1) . makes a valid 

sale out of sale which waS not valid under its authorizing 

3 SWR\ .. blc7713 
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statuteb".Is;;L. (emphasis added). This panel concluded: 

. The record before us indicates the four sales 
at ~ssue here ~ere enjoined for violations of 
the1r authoriz1ng statute, and were therefore 
never validly offered within the meaning of 
Section 2001(k) (l). These four sales are 
void ab initio, and are not revived by 
Section 2001{k) (l). 

Id. (emphasis added) . 

Facts that have developed since Pilchuck filed its 

appeal are relevant to its Motion for Clarification. Due to the 

controversy over these sales, various parties have worked 

together to enable the Forest Service to provide substitute 

timber in exchange for the harvest units in the First and Last 

Timber Sale areas. All pa~ties involved acknowledged that these 

sales were released to Scott Timber under Section 2001(k), 

including the Forest Service. U.S. Senator Ron Wyden and U.S. 

Representative Peter DeFazio jointly petitioned the Department of 

Agriculture to approve the exchange, recognizing Scott Timber's 

"sincere effort to find replacement volume." ~ letter from 

Wyden and" DeFazio, attached hereto as Exhibit A, at p. 1. The 

Senator and Representative asked the Forest. Service to try to 

ensure that the sales did not proceed, "while at the same time 

recognizing the contractual rights of the purchaser." ~ at p. 

2 (emphasis added). 
. . 

In response to the cooperative effort of Scott Timber, 

the Forest Service, and environmental groups, an exchange 

agreement was entered into whereby Scott Timber had the First ~nd 

Last timber replaced by timber in a less environmentally 

4 SWH\avbk177l 
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sensitive area. ~ U.S. Department of Agriculture press 

release, attached hereto as ExhiQit B, noting that the agreement 

"reflects broad-based support from the administration, local 

environmental groups, the timber industry and the Forest 

Service .• 1 IsL. at p. 1. That support is further reflected in the 

p~ess release issued by Umpqua Watersheds, Inc. and the Umpqua 

Valley Audubon Society, attached hereto as Exhibit C, in which 

these environmental groups.acknowledged that "[t]he Forest 

Service, Scott Timber Co. and the local environmental community 

all agreed that these previously withdrawn sales should be 

replaced. n 1.!L. 

In reliance on the actions of the Forest Service and 

Umpqua Watersheds/Audubon Society, Scott Timber entered into the 

exchange agreement. Both the Forest Service and the 

environmental groups acknowledged Scott Timber's right to the 
. 

substitute volume, as noted supra. They stood by while Scott 

Timber proceeded to harvest on the units exchanged for the First 

and Last volume. Indeed, currently, the First replacement volume 

has all been cut and about 33 percent of the Last replacement 

volume has been felled. Declaration of Peter C. Quast (IiQuast 

Dec. n) • 

Now, Pilchuck Audubon seeks to stop Scott Timber from 

harvesting the remainder of this replacement volume, based on its 

argument that the First and Last sales were not released by 

Section 2001(k) (1). Pilchuck bases this argument on the fact 

.that this panel did not specifically direct that a court must 

5 S1fH\swhlc7773 
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have held a sale to be in violation of Seqtion 318 in order for 

it to be declared void ab initio on the basis no valid "offer" 

was ever made. Therefore, according to Pilchuck, the fact the 

Forest Service withdrew these sales because other similar sales 

were held to violate Section 318 is enough to make them "void ab 

initio. II 

However, this panel clearly meant, and logically mu.st 

have· meant, that there must be a court decision on which to base 

a determination that a sale is void ab initio. The specific 

holding of this panel was that Section 2001(k) acted to release 

four sales en10ined for violations of their authorizing statute, 

Section 318. This panel wrote: 

The record before us indicates the four sales 
at issue here were enjoined for violations of 
their authorizing statute, and were therefore 
never validly offered within the meaning of 
section 2001(k) (1). These four sales are 
void ab initio, and are not revived by 
Section 2001 (k) (1) . 

1996 U.S. App.LEXIS 14518 at *8 (emphasis added) . 

The position argued by Pilehuck is simply incorrect. 

An agency cannot determine in any legal or final sense whether a 

sale violates Section 318 -- it can only render a decision 

subject to review and final determination by a court. To hold 

otherwise.would run contrary to a fundamental principle of law; 

that is, that the federal courts determine the legality of 

actions under federal statutes, when brought before them in 

specific cases. 

The Forest SerVice has interpreted Section 2001(k) (1) 

6 strR\swbk7773 
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as applying to the First and Last sales. This interpretation is 

consistent with the statute's plain meaning and is not an 

impermissible construction of the statute. The federal 

government itself concedes that it is only sales found "~ 

court" not to have complied with Section 318 which are exempted 

from Section 2001(k} (1)., Federal Defendants' Response to Motion 

to Clarify and Enforce Judgment, filed October 25, 1995 in the 

case of Seattle Audubon Society, et al. v. Thomas. et al., Civ. 

No. C89-160-WD at p. 17. As stated by federal defendants, the 

Notice of Intent to Release First and Last Timber Sales was 

issued'" [b]ecause this court did not reach the merits of the 

First and Last Timber Sales' compliance with 318." ~ at p. 21. 

Finally, whether the First and Last Timber Sales are 

void ab initio is irrelevant and moot because a new contract was 

created by the parties to conduct overs tory removal of individual 

trees in an area over ten miles away. Quast Dec. Logging costs 

and timber values are significantly different and the volume is 

being completely reappraised. ~ The validity of the 

substitute agreement is a question for the Court of Federal 

Claims and not this Court to decide. 

Indeed, whether there was a valid offer prior to award 

is an issue which plaintiffs have no standing to pursue and this 

Court has no jurisdiction to decide. The Circuit has already 

concluded that environmental appellants have no "significantly 

protectible interest ll under the Rescissions Act to justify 

intervention of right. Northwest Forest Resource COuncil y. 

7 SWH\.whlt7773 

~008 



07/09/96 TUE 14:10 FAX 2025144240 ENRD APPELLATE 

Glickman, 1996 U.S. App. LEXIS 13143 at *33-*37 (9th Cir. May 30, 

1.996) (as amended). Where a party does not have a sufficient 

interest to intervene in the case, its interest is certainly not 

sufficient to confer standing. ~ Portland Audubon Society v. 

Hodel, 866 F.2d 302, 308 at n.1 (9th cir. 1989), cert. denied 492 

U.S. 911 (1989) i see sJ.§.Q Murphy Timber Company. Inc. v. Turner, 

776 F. Supp. 533, 538 (D. Or·. 1991) (whether government may 

permissibly offer a timber sale also inVOlves whether a purchaser 

has a contract with the United States and the Claims court is the 

proper forum for plaintiff to resolve the issue). 
I 

Appellants here are essentially questioning the award 

of a government contract to the high bidder Scott Timber Co. for 

the First and Last timber sales. 1 Whether the court of Appeals 

has jurisdiction ~ay be raised at any time in the proceedings. 

Fiester v. Turner 783 F.2d 1474, 1475 (9th Cir. 1992). This 

Circuit has squarely held that it has no jurisdiction to grant 

declaratory judgments or equitable relief to private parties 
. . 
challenging government contract a~ards and exclusive jurisdiction 

for such determinations rests with United States Court of Federal 

Claims. Price y. United States General Services Administration., 

894 F.2d 323 (9th Cir. 1990). Furthermore, appellants do not 

have statut~ry rights under Section 2001(k) (1) vis-a-vis the 

First and Last timber sales. WFRe v. Glickman, 1996 U.S. App. 

LEXIS 13143 at *33-*37 (no protectible interest under Rescission 

lThe 'Nita, South Nita, Cowboy, and Garden sales were never 
awarded to a purchaser. 

8 S1iH\ •• hk7773 

IaI 009 



07/09/96 TUE 14:11 FAX 2025144240 ENRD APPELLATE 

Act to justify intervention), Northside v. Bloc~, 753 F.2d 1482, 

1485 (9th Cir. 1985), cert. denied, 474 U.S. 931 (1985) (district 

court and court of appeals have no jurisdiction in government 

contac·t case unless claim rests at bottom on statutory rights.) 

Thus, this Court has no jurisdiction to rule on the propriety of 

award of the First and Last timber sales. 
a 

Dated this ~v~day of June, 1996. 

KIRTLEY 

By __ ~~ ____ ~~-+~ __________ __ 

9 

. Sc 
101 S.W. Main, 1800 
Portland, OR 97204 
Telephone: (503) 225-0777 

Attorneys for Appellee 
Scott Timber Co. 

s1lH\swbk1?73 
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C:Dngr~S of tfJe 'lI1ltit!1r "tatH '''ouu of l\eprddtatitad 
.... n;bnl. _ 20515 

The Honorable James Lyons 
Undersecretary 
Department of Agric:u1 t:ura 

March 22, 1996 

14th Street and Independence Ave., S~W. 
washing~on, D.C. 20250 

Dear Secretary Lyons: 

As you know, four timber iac:luatry representatiV'@s from 
Douglas County. Oregon wrote to Secretaries G1i~ aDd Babbitt 
on Febz:uary 6 ind.1.ea.ting " w1.l1:lngDaBs to support changes to' the 
sa1vage rider thac w~d eaable the £ed~ goveramen~ to off@r 
less eaYironmentally senai~ive :.placement timber volume far 
sales that cmUd be devastating in their iJr;)ac:ea. ,One of ae 
letter;s signers, A11yn Ford of aas@burg Po~est ProductB~ ow.as a 
number of very seD8it:ive sales on t,he S.isJdyou aDd umpqua. 
Na~ioDA1' Forests. 

It is essential. that you talee steps to ensure that these ami 
other enviroumenta11y aensit1ve old growth timber s~es released 
lUlder sect:ion 2001.(k) of the 1995 bwiget reac.i!lsions bill. are Dot 
barveen:ed, while a~ the same time rec:ogni.ziDg the goverDllleJ:Lt's 
legal obl~gation to purchasers Who have made gOOd faith efforts 
to negotiate with chs Poreat Service for less seaaiti~e 
rep~ac:ement timber volume. 

One su.ch Ba~e, the ,8ouJ.der 1trab sale on Oregon' B BJ.Jc River, 
has been the subject of I1IDQthS o~ negotiation between the 
purchaser and the Forest Se~ce. The Elk River boasts one of 
the Nort:hwest' 8 mast prodUctive f1.sheries. Ie is known for its 
z:.teep and uascable Sloped. The Boulder Krab sale would b.arveat 
old g~owch timber in a roadless are~ of the B1k River waterehed. 
The pu~chaser, scott Timber, a subsidiary of Roseburg Foreet 
Products, has made a sincere effort to find replacement volume 
for two sale ~~e 10eaced 1D a r~esa area. 

Two ocher very sensJ.tive sal.es were recal1l:~Y released. and 
unless you cake immediate act10u cOlUd be barvested in the very 
near future. The ~1ral: and Ias~ timber sales on the umpqua 
Nationa1 Forest are twa of four cimber sales clustered W~thiD the 
Boulder Creek dra±naga~ a 1argely unroadad watershed tha~ is a 
r:ributar.y or the South t.nnpqUa River. The four aues wil~ require 
t~e cODatruction or 6.4 mi~ee of road aDd wi~l adversely ~ct 
elle aoadromous ~iaheries of the south ompqua ltI8.~er(!Jhed. These 
sa1e~ wera previous1y held up Qe~~UBe ehey ~d Dot camp1y wi~ 
ehe protections for eco~ogically significant old growth contained 
in section 318 ot ehe FY90Ineerior Approp~atiODs bill. 
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As you kDO~, both the aouae aDd Senate have approved 
legis~ation thae wou1d give the Forest Se~ce the authority it 
needs to find suitable'replacement volume fo~a1l of these sales. 
Though we do not believe this legislation made the changes in law 
~hat are required. ic would at least provide the agencies with 
enough flexibility to prevent some of the most damaging sa~es 
from proceed1ng. ' 

The pravis'1on 18 :U1cluded in a funding resolution. in~endt;!d 
to complete the appropriations cycle for the 1996 fisca1 year. 
Though i c is noc yee possible 1;0 say with azJ.y certa.inty wetner 
Congress and the pr,esidetlc wi11. agree OD this particular fund:i ng 
bi~l, it seems reasouably certain that the t~r s~e pr~sion 
prO'V~d1nq agency flexibility will. u1t!mat.ely be passed into 1a.w 
before section 2001'k) expires., . 

However. legislation mAy not ~e necesaary.. :It is our 
understanding that 4iaeussioos are underway tha~ cguld resulc in 
an C:Lgret!!DU!nt cha.t. would allow a r.i.mber trade on the Umpqua 
National Forest to proeeed adlDinis era tivel.y .. orbe Pcreat: Service 
be~ ieves it:. can f:1Dd much more eDrironmencally benign t:l.mber 
vo1ume to trade for the SalflS in questiOll, particularly fraa old 
shelte~d harvest sites. An agreement to allow such a. trade to 
proceed administrativel! would protect South umpqua fisheries and 
avoid i!l pot.entia11y unp easantconfrcmtation in the woods.. SUch 
aD a.greement could. also pravi.de t:he precedent neede4 1:.0 al.low a 
Simil.ar trade to proceed ~or the Elk River salea. 

We ask tha,; you CIa eve%'Yt:h1D9 in your power to ensure tmu:. 
t:he Bou1der ltrab. Pi.rst and Laet sales do not proceed, while at 
the same time recognizing the cODtractual rights of the 
purchaser. We wou1c1 tle happy to 40 everytldng iA our power t.o 
help you in this matter. 

Sincerely. 

u. s. s::g: ~ wydeD 

IaI 012 
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protect ~ese fragile,areas,-

In order to offer the alternative cimber, the Forest Serv1~e used aev 

aut:ho~iey issued by Glickman to offer aleema~iv. t::£.Jabe&' outside the ortgLn.al 

timber sale area. Prior to dle cev au thorl ey • Forest Service replat10as 

preveueed the offerlJ:lI of al 'Cetuative timber outside of' a given tale uaa. 111 

the case of the First aM Last sales. aiul OW2: 318 sales, emn.roIllleD1:ally.so\lud 

tialber sales \ll2i1;8 are DOt: pailalale vU:hiD e1mbeJ: sue. bcnmd.ar1.es. 

The aleercae1ve c1mber offered to Scocc Timber 1n l1eg ot r1~s~ aad Last 

is overseotJ txaas in asisting. toadad shaltenood harvest UD1ts vlt:b1D .. erix 

laads aD Che Tiller RanIer Distx'ict OD the ~.~ational Forast. 

-lb. COIIIIIUnlty ot- loseburg end the environment; vill benefit frOil this 

asramaent.· said Jaaes I.. Lyons. una-r secreeaxy far IlAtural %esow:'c:es .md 
. 

envircmJlene. -Ow: ifttelLt: now is to cOllcluue dw d1alogue we have llcar~d 1" 

hopes of pr~e~c1ns me harvesting of other el1VirCJalDeDtally·cntical Section 318 

sales in the trx.pqua aDd Sis1d.YOQ 'lI&tlonal. for.su.· 

"Ve all shaJ:e 1D ~he ,\Secess.· said. Ostby. "I'd like to th.ck rorese 

S.rvlce employees ou the Tiller Ia~er Dist%icc for' a firsc·race solu~lOQ and 

the laeal c.olllJaUDity for their support. 1: also appJ:ec1ate the effort ezpeDcSed by 

the Cl1ntou AdministraitoQ ancJ the highest levels of tba rarest Se~ce far 

dewlop1nl the framework tha~ allowed chis solution to happen.· 

••• 

, . 

. 541 CJ5'1 3495 P.E 
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UmPQua WatarJhedp HomeFirst4.8Jt 

For Immediate Release April 4, 1988 
Umpqua Watersheds I~. and Umpqua Valley Audubon Society 

Umpqua Waterahed8 and the Umpqua Valley Audubon SOCIety ana pleased that negotiations have 
succeeded In protecting the waten.hed of the ~rsf' and "Last" timber sa .... thiS Ecologically Significant 
Old-Growth is critical habitat fer endangered salmon in the headWaters of the South Umpqua River. This 
agreement reflects many long hours of negotiations on the part of the environmental community. the Forest 
Service, the Clinton Administration. and the purchaser, Scott TImber Co. 

The "First" and "Last'" timber sales will be traded for Jess enYirOnmentaJly sensitive timber volume outside of Lata 
Successional Reserves under an interim rule published in the Federal Register yesterday by the Secretary of 
Agriculture. This authorization followed the·proposed listing by the National Marine FiSheries Service of the Umpqua 
sea run cutthroat trout and Coho salmon. The Forest Service, Scott Trmber Co. and the local environmental 
community all agreed that these previously withdrawn sales should be replaced. We regret, however, that many 
acres of preciQUS old-growth had to fatl while negotiations proceeded. 

'We expect that cutting wiD atop immediately now that substitute vofume has been explicitly authorized by the 
Department of Agnculture, identified by the Forest Service, and offered to Scott Timber Co. "I saId Ken car1oni. 
preSident of Umpqua Watersheds. "Allyn Ford incflCSted to me that he would stop cutting as soon a8 the Forest 
Service offered suitable substitute volume, and I am confident that he will abide by his word." 

Logging Of these vital stands in okl growth reserves would have placed the Northwest Forest Plan In serious 
jeopardy. The trade, however, may allow the Forest Service to remain in substantial Compliance with the Plan. 
Brian Kruse, president of Umpqua VaUey Audubon Society stated that 'We are gratified that this trade wiD maintain 
the integrity of the adm~nJatrationts NorthweSt Forest Plan. It 

The authorizing administrative rule will allow agreements to be negotiated on other Forests faced with Similar 
destructive 318 sales. This rule conflnns the position Yf'e have long faken that the Forest ServlQl has the authority 
to negotiate modifications to these s~le8. No additional legislation. such as that proposed by Senators Hatfield and 
Gorton, is necessary. . . 
Umpqua Watersheds and Umpqua Valley· Audubon applaud the hard work and dedic$tiOn of the Umpqua National 
Forest Supervisor and the Interagency sdenee team, who worked long hours to move this process forward. We 
also commend tne dedication of the many forest activISts whO brought these extremely environmentally damaging 
sales to the attention of the public and to the eDmon administration. We hope that substitutions for future 318 sales 
::an be negotiated without the further foss of critical habitat and withOut polarizing communities as this crisis has. 

Ken Cartoni, President Umpqua Water5hacls (672-1914) 
Brian Kruse, President Umpqua valley Audubon Society (673-5933) 

Umpqua watersheds HomeF"l[StII.ast 
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CERTIFICATE OF SERVICE 

I hereby certify that I served the foregoing 

SCOTT TIMBER CO.'S OPPOSITION TO MOTION FOR CLARIFICATION on the 

following parties: 

Ms. Patti Goldman VIA REGULAR MAIL 
Kristen L. Boyles 
Sierra Club Legal Defense Fund 
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No. 96-35123 

DC# CV-95-6384-MRH. 
Oregon (Eugene) 

No. 96-35132 

DC# CV-95-6244-MRH 
Oregon (Eugene) 

VAAGBN BROS. OPPOSITION TO MOTZON rOR CLARZrICATION 

I. 

INTRODUCTION 

Under the guise of seeking clarification of this 

court's recent opinion in Northwest Forest Resource Council y. 

Glickman, 1996 U.S. App. LEXIS 14518 (9th eire June 14, 1996), 

Pilchuck Audubon Society ~ ~ (II Pilchuck Audubon II) seeks to 

2 SWR\8whk7170 
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expand the opinion's scope far beyond this court's actual 

holding, without the benefit of complete briefing or 

consideration. The "clarification" sought by Pilchuck Audubon, 

if adopted by this panel, would run contrary to its own holding . 
and eviscerate the meaning of Section 2001(k){1) of the 1995 

. Emergency Supplemental Appropriations for Disaster Relief and 

Rescissions Act, Pub. L. No. 104-19, 109 Stat. 240 (1995) 

("Rescissions Act") . 

Section 2001{k) (1) of the Rescissions Act provided, in 

relevant part, that "notwithstanding any other provision of law," 

the Secretaries of Agriculture and Interior should award, release 

and permit to be completed all timber sale contracts "offered" 

before July 27, 1995 in any unit of the National Forest System or 

district of the Bureau of Land Management "subject to section 

318" of Public Law 101-121. Furthermore, " [t]he return of the 

bid bond of the high bidder shall not alter the responsibility of 

the Secretary to comply with this paragraph." ~ 

In its recent decision, t~is panel was faced with 

deciding various questions about the effect of Section 2001(k). 

Among these questions was the issue of whether Section 2001(k) (1) 

acted ~o release four sales which had been enjoined for 

violation. of their authorizing statute, Section 318. The 

government took the position that the four sales were not 

released'by Section 2001. This court agreed and held that these 

sales IIwere never validly offeredA under Section 318. 1996 U.S. 

App. LEXIS 14518 at *7-9. Specifically, this panel wrote: 

3 SWH\pbk7770 
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"Nothing in ~ection 2001(k) (1) makes. a valid sale out of sale 

which was not valid under its authorizing statutf;L.'1 ~ 

{emphasis added}. This panel concluded: 

The record before us indicates the four sales 
at issue here were enjoined for violations of 
their authorizing statute, and were therefore 
never validly offered within the meaning of 
Section 2001(k) (1). These four sales are 
void ab initio, and are not revived by 
Section 2001(k} (l). 

~ (emphasis added). 

In its Motion for Clarification, Pilchuck Audubon 

attempts to turn this very specific holding to very broad use 

namely, invalidating the effect of Section 2001(k) (1) whenever a 

sale has been found to violate ~ statute applicable when sale 

was· sold~ As applied to the Gatorson sale, pilchuck argues that 

the sale is not released under Section 2001(k) because it was 

IIfound invalid" after sale for violations of the National 

Environmental Policy Act (NEPA). Motion for Clarification at 3. 

Pilchuck argues that since the sale was found not to comply with 

NEPA, . it was void abo initio, and IInever validly offered, II just 

like the Nita, South Nita, Cowboy and Garden sales. Motion for 

Clarification at p. 5. 

Pilchuck's reasoning is based on an incorrect 

interpretation of this panel's decision. The decision's scope is. 

limited, on its face, to offers which were found by a court to be 

violative of the very statute authorizing the offers --

Section 318. Pilchuck's argument thus fails on two critical 

grounds. 

4 SIIH\."hk7770 
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First, the Gatorson Ti~er Sale was never enjoined by 

any court for violating its authorizing statute. The federal 

government and environmental parties have conceded there is no 

permanent injunction against the Gatorson Timber Sale. Vaagen 

SER 244 at 11 n. 9 (federal parties); Vaagen SER 384 at 37 

(environmental appellants). This panel's decision was premised 

on the existence of an injunction based on non-compliance with 

Section 318, the Interior and Related Agencies Appropriations Act 
, 

, for Fiscal Years 1989 and 1990, which authorized the Nita, South 

Nita, Cowboy, and Garden Timber Sales. While the Gatorson Timber 

Sale was sold within the geographic area of Section 318, it was 

not authorized by the fiscal year 1989 and 1990 Appropriations 

Act and was sold in fiscal year 1993. Not only is there no 

Section 318 violation alleged here, but there is also no 

injunction. 

Statutes other than Section 318 which might apply to 

sales are supplanted by Section 2001(k) (1). This panel 

specifically held that the word "offered" in Section 2001(k) 

"does not exclude canceled or enjoined sales from Section 

2001(k) (1)." (Emphasis added.> 1996 U.S. App. LEXIS at *7. 

This panel wrote: 

Taking the above definition of "offered," the 
plain language of "all timber sale contracts 
offered" mandates the conclusion of the 
district court. To exclude enjoined. 
canceled or withdrawn sales would permit an 
implied exception which does not exist. , . 

~ (EmphasiS added.> This panel could not have been clearer 

that Section 2001(k) (1), as a general rule, acted to release 

5 S1IH\8whJc.7770 
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sales which were enjoined or halted for possible violations of 

NEPAl or other statutes. In fact, the panel's specific holding 

reads: 

We reverse the district court's order holding 
that timber sales offered in violation of 
§ 318 fall within the scope of § 2001(k) (1) . 

Id. at *3 (emphasis added). Any expansion of the court's opinion 

beyond sales previously enjoined under Section 318, is clearly 

beyond the scope of its holding. 

If Pilchuck's interpretation of this panel's opinion 

were to be adopted, any sale which was later found to violate any 

applicable statute at the time it was sold would fall outside 

Section 2001(k) (1), precisely the result this panel stated coul~ 

not be supported by the languag~ of the statute. Such a result 

would create.an lIexception where there is none. n Furthermore, 

while the government sought exclusion from Section 2001(k) (1) of 

the sales enjoined as violative of Section ~18, it does not seek 

such exclusion for sales found to be violative of other statutes 

such as NEPA.· 

The Forest Service Manual and regulations governing the 

sale of timber, modification of environmental documents, and 

administrative appeals do not make a sale void at its inception 

if there is a legal flaw with the environmental documentation for 

the sale. ~. Forest Service Handbook 1909.15 § 18.1, 57 Fed. 

Reg. at 43199 (Sept. 18, 1992)". In Inland Empire Public Lands 

1 This is especially true because the lengthy NEPA 
processes conflicts with the 45-day release requirements of the 
Rescissions Act. 

6 S1IH\ •• hlc?110 
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Council v. Schultz, 992 F.2d 977 (9th Cir. 1993), the Calispell 

Timber Sale was sold to Merritt Bros. Lumber.Company, but not 

awarded because of an administrative appeal decision holding that 

the cumulative effects analysis was invalid. The Forest Service 

did not view the sale as void and reaffirmed the decision to 

proceed with the sale and awarded the contract following further 

analysis. Thus, simply because there is a legal flaw with the 

sale documentation upon which the offer of the sale was based, 

does not mean the sale is void ab initio. 

Finally, whether there was a valid offer of .the 

Gatorson Timber Sale is an issue which appellants have no 

standing to pursue. Mitchell Smith, who was a plaintiff in Smith 

v. Forest Service, 33 F.3d 1072 (9th eire 1994), was voluntarily 

dismissed from the pilchuck case (Dkt. b 25). This is in 

contrast to the plaintiffs in Seattle Audubon Society v. Thomas, 

89-160-WO who challenged the Nita, South Nita, Cowboy, and Garden 

Sales and are appellants here. For the foregoing reasons and the' 

reasons outlined in Vaagen Bros. brief, Pilchuck's motion for 

clarification that the Gatorson sale is not released by Section 

2001(k) should be denied. 

DATED this ~ day of 

By ____ ~~~~--------__ --~~-=~-­
Sco 
10 S.W. Main, Suite 
Portland, OR 97204 . 
Telephone: (503) 225-0777 

Attorneys for Plaintiff-Intervenor­
Appellee Vaagen Bros. Lumber, Inc. 
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INTRODUCTION 

Plaintiff-appellee Northwest Forest Resource Council 

("NFRC") opposes Pilchuck Audubon's motion for clarification of 

the court's June 14, 1996 opinion. Pilchuck asks the court to 

change its interpretation of section 2001(k) in two significant 

ways: to exclude from release all timber sales that have been 

·previously enjoined under any 'statute or regulation, and to 

exclude from release all timber sales that may previously have 

.been offered in violation of any statute or regulation even 

though no court has found a violation to date. 

motion is without merit and should be denied. 

pilchuck's 

The motion is procedurally and jurisdictionally defective. 

pilchuck has been denied intervention in NFRC's action, and may 

not seek relief in the government's appeal in the NFRC case. In 

its own companion case, Pilchuck lacks standing to seek relief, 

and in any event the issues on which it seeks clarification are 

beyond the scope of the claims in its case. 

On the merits, pilchuck's proffered interpretation of the 

court's opinion conflicts with the text of the opinion. Its 

suggestion that Congress intended to allow post facto litigation 

over every timber sale released under section 2001 (k) is 

contrary to the language and purpose of the statute. l 

1 NFRC has petitioned for rehearing of the June 14 
decision, with suggestion for rehearing en bane. 

~006 
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STATEMENT OF THB CASE 

The procedural posture of this litigation bears directly on 

Pilchuck's motion. NFRC filed an action against the Secretaries 

of Agriculture and Interior seeking relief under section 

2001(k) (1) of the Fiscal Year 1995 Emergency Supplemental 

Appropriations for Disaster Relief and Rescissions Act, Pub. L. 

104-19, 109 Stat. 240-247 (July 27, 1~95). NFRC later amended 

its complaint to seek additional relief under section (k) (2) . 

The district court denied pilchuck Audubon's motion to 

intervene on the (k) (1) claims .. This court has affirmed that 

decision in Northwest Forest Resource Council v. Gliclanan, -

F.3d -, Nos. 95-36038 and 95-36042, slip op. 6444 (Order and 

Amended Opinion, May 30, 1996) (hereafter "NFRC I") . In the 

NFRC case, the Secretaries conceded that previously-enjoined and 

challenged timber sales are subject to release under the statute 

except for four sales enjoined by Judge Dwyer in 1990 which they 

contended were exempt from release. 

Pilchuck subsequently filed its own action against the 

Secretaries on section (k) (1), which was consolidated with 

NFRC's case. Pilchuck's two claims were that section (k) (1) 

"does not apply: (1). to timber sales that had been withdrawn or 

cancelled by the U. S. Forest Service or the Bureau of Land 

Management before July 27, 1995, the date that the Rescissions 

Act was enacted, or (2) to timber sales that were offered prior 

to October 23, 1989 . .. " P"ilchuck Excerpts of Record, ER 

~007 
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1b, , 1. pilchuck made no claim concerning sales offered in 

violation of a statute or regulation. 

On January 10, 1996 the district court decided all remain­

ing issues concerning se.ction (k) (1), ruling that all previously 

enjoined, challenged or cancelled sales offered in the relevant 

time period and geographic area must be awarded and released, 

including the Gatorson, Tip, Tiptop, First and Last sales 

discussed in pilchuck' spending . motion and the four sales 

enjoined by Judge Dwyer. 

The Secretaries filed a notice of appeal in NFRC's case 

(No. 96-35107), and Pilchuck filed a notice of appeal in its 

case (No. 96-35106). The two appeals were consolidated with the 

two other appeals concerning section (k) (2) (Nos. 96-35123 and 

96-35132), which are not involved in Pilchuck's motion for 

clarification. 

As to sales that were previously enjoined or challenged in 

court, the Secretaries only appealed the district court's 

declaratory judgment requiring award and release of the four 

sales enjoined by Judge Dwyer in 1990 (Cowboy, Nita, South Nita 

and Garden). The Secretaries did not appeal the district 

court's order requiring award and release of the First and Last 

sales, nor its declaratory judgment as to other previously­

enjoined sales, since they had conceded in the district'court 

that these sales are subject to release under the statute. 

IaI 008 
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Pilchuck appealed the dismissal of its claim that all 

previously-cancelled sales are excluded from (k) (1). Pilchuck 

presented no argument on appeal that sales offered in violation 

of a statute or regulation are excluded from (k) (1) . Opening 

Brief of Plaintiffs-Appellants pilchuck et al. at 30-39. 

I. PILCHUCK IS 
APPEAL ON 
2001(k)(l), 
APPEAL. 

ARGUMBN'I' 

NOT A PARTY TO THE SBCRETARIES' 
NFRC'S CLAIMS CONCERNING SECTION 
AND MAY NOT SEBK RELIEF IN THAT 

Pilchuck is not a party in the Secretaries' appeal of the 

district court's rulings on section (k) (1) in NFRC's case 

against the Secretaries (No. 96-35107). Pilchuck's intervention 

on NFRC's (k) (1) claims was denied. Pilchuck may not seek 

clarification of any ruling made in that appeal since it is not 

a party. Fed. R. App. P. 27; Circuit Rule 27-1 and 27-10 

(motions); Fed. R. App. P. 40 (rehearing). 

II. PILCHUCK LACKS STANDING TO SBEK RELIEF AGAINST 
TIMBBR SALES RBLBASED BY SECTION 2001(k). 

Thus, if Pilchuck has any right to seek clarification of 

the court's ruling on (k) (1), thGlt right must arise from its own 

appeal (No. 96-35106) in its companion case against the Secre-

taries. Yet Pilchuck has no claim in its case and no issue in 

its appeal concerning sales in violation of statute or regula-

tion. 

Even if it had pleaq,ed such a claim, Pilchuckhas no 

standing to seek relief blocking the release of timber sales 

141 009 
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under section 2001(k) (1). This court's prior decision in NFRC 

I affirming the denial of pilchuck Audubon's motion to intervene 

forecloses pilchuck's standing under this statute. 

Standing is an element of subject matter jurisdiction, 

Carson Harbor Village, Ltd. v. City of Carson, 37 F.3d 468, 475 

(9th Cir. 1994), which can be challenged at any time. Westlands 

Water Dist. v. Firebaugh Canal, 10 F.3d 667, 673 (9th eire 

1993) . 

Standing to sue under the APA requires a plaintiff to 

"assert an interest 'arguably within the zone of interests to be 

protected or regulated by the statute or constitutional guaran-

tee in question.' II Nevada Land Action Ass'n. v. U.S. Forest 

Service, 8 F.3d 713, 716 (9th Cir. 1993) (citation omitted) . 

In NFRC I, the court recognized that pilchuck (which 'sought , 

intervention along with Oregon Natural Resources Council 

("ONRC"» claimed an interest under various environmental laws, 

but affirmed the denial of intervention in this case because its 

interest does not "relate to the litigation in which it seeks to 

intervene. II Slip op. at 6471. The court s'tated: 

In this case, the statute under which the 
declaratory action arises explicitly pre­
empts other laws. The environmental laws 
that ONRC and others claim they have sup­
ported cannot protect ONRC's various inter­
ests with respect to NFRC's claims under 
Section 2001 (k) (1) . 

. . . [W]e conclude that ONRC has not shown 
a sufficient interest to warrant interven­
tion in this action. 
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Slip Ope at 6471-72. 

pilchuck's lack of sufficient interest in section 

2001 (k) (1) to support intervention under Rule 24 necessarily 

means it lacks standing to sue independently on that statute. 

The law in this circuit is that intervention under Fed. R. Civ. 

P. 24(a) does not require the intervenor to establish standing 
. 

to sue. Portland Audubon Society V. Hodel, 866 F.2d 302, 308 

n.1 (9th Cir.), cert. denied 492 U.S. 911 (1989). A "signifi-

cantly protectable interest" is sufficient for intervention, and 

11 [n] 0 specific legal or equitable interest need be established. " 

NFRC I, slip Ope at 6470. 

Since intervention does not require standing, this court 

has reasoned that an interest sufficient for Rule 24 interven-

tion does not necessarily establish standing: II An interest 

strong enough to permit intervention is not necessarily a 

sufficient basis to pursue an appeal abandoned 'by the other 

parties." Didrickson V. U.S. Dept. of Interior, 982 F.2d 1332, 

1338 (9th ·Cir. 1992); Yniguez v. State of Arizona, 939 F.2d 727, 

731 (9th eire 1991) (same). 

In this case, the court's finding that pilchuck "has not 

shown a sufficient interest to warrant intervention in this 

action," NFRC I, slip Ope at 6471-72, necessarily establishes 

that Pilchuck does not have "an interest 'arguably within the 

zone of interests to be protected or regulated by the statute or 

constitutional guarantee in question,'" Nevada Land Action 

(aJOll 
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Ass'n. v. U.S. Forest Service, 8 F.3d at 716, and therefore 

lacks standing to sue under section 2001 (k) (1) . Lacking 

standing, pilchuck therefore may not seek to block additional 

sales through the expansion of the court's ruling that it now 

seeks. 

III. PILCHUCK'S REQUEST FOR CLARIFICATION THAT ALL 
PREVIOUSLY-BNJOINED TIMBER SALES ARB BXCLUDBD 
PROM RELBASB UNDER SECTION .2001 (k) (1) SHOULD BE 
DENIED BECAUSB THB COURT'S OPINION EXPRESSLY 
REJEC'I'S'I'BA'I' POSITION. 

In its merits brief, Pilchuck presented in detail the 

argument that all previously cancelled sales are excluded from 

release under section (k) (1) . The court explicitly rejected 

that a.rgument: 

The use of the word "offered" in § 2001 
(k) (1) means any timber sale where the bids 
were opened at auction. This language does 
not exclude cancelled or enjoined sales from 
§ 2001 (k) (1) because the bids would have 
been opened before the cancellation or 
injunction occurred. . . 

Taking the above definition of "offered, n 

the plain language of "all timber sale 
contracts offered" mandates the conclusion 
of the district court. To exclude enjoined, 
cancelled or withdrawn sales would permit an 
implied exception which does not exist. 

Slip op. 6950 (emphasis added). Notwithstanding this seemingly 

clear conclusion, Pilchuck asks the court to reverse itself and 

"clarify" that all previously-enjoined sales are. excluded from 

release under section (k) (1) . 

~012 
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The court ruled that the four timber sales enjoined by 

Judge Dwyer in 1990 based on a violation of section 318 are 

exempt from release under section 2001 (k) (1). Slip op. at 6950. 

The court indicated it was responding to II [t]he Secretaries['j 

argu [ment] II on these four sales. Id. The Secretaries presented 

their argument as follows:. 

The government makes a crucial distinc­
tion between sales that were enjoined for 
having violated Section 318 and sales that 
were enjoined for violations of other stat­
utes, such as NEPA. Unlike NEPA, Section 
318 provides the very authority to offer and 
award these sales. Statutes such as NEPA 
apply to a timber sale only where the Forest 
Service or BLM have already decided to take 
action under whatever statute authorizes the 
sale in the first place. 

Federal Appellants' Opening Brief at 54-55. The Secretaries 

limited their argument (and their ap~eal) to the four sales 

enjoined by Judge Dwyer, and the court limited its ruling to 

those four sales. 

Pilchuck's argument that the court's logic should apply to 

sales such as Gatorson, Tip and Tiptop that were previously 

subject to court orders (either injunctive orders, remand orQers 

or reconsideration orders) under the National Environmental 

Policy Act (IINEPA"), 42 U.S.C. 4321, or other statutes is 

contrary to the Secretaries' argument that was accepted by the 

court, and is flatly contradicted by the court' 8 very' clear 

conclusion that section (k) (1) "does not exclude cancelled or 

enjoined sales. II Slip op. at 6950. 

141 013 
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Further, as the Secretaries argued, Pilchuck' s argument 

proceeds from a flawed premise: federal environmental statutes 

such as NEPA are not an "authorizing statute" for timber sales, 

and therefore do not fall within the language in the court's 

opinion cited by Pilchuck. It is well-settled that "NEPA does 

not mandate particular substantive results, but instead imposes 

only procedural requirements." Laguna Greenbelt, Inc. v. U.S. 

Dept. of Transp., 42 F.3d 517, 523 (9th Cir. 1994). Courts are 

not required to enjoin agency action taken in violation of NEPA, 

Northern Cheyenne Tribe v. Hodel, 851 F.2d 1152, 1158 (9th eire 

1988), and courts have exercised their discretion to permit 

timber sales to proceed despite NEPA violations. City of 

Tenakee Springs v. Franzel, 960 F.2d 776, 779 (9th Cir. 1992). 

Nor does the Endangered Species Act authorize agency action such 

as timber sales. Sierra Club v. Babbi tt, 65 F. 3d 1502, 1510 

(9th Cir. 1995). 

Pilchuck also proceeds from a flawed understanding of 

government contracting law: it is not true that any contract 

awarded in violation of a law or re9¥lation is void ab initio, 

as Pilchuck suggests. The void ab initio rule applies to 

contracts Iitainted by fraud or wrongdoing." Godley v. U.S., 5 

F.3d 1473, 1475 (Fed. Cir. 1993). The court explained: 

A contract without the taint of fraud or 
wrongdoing, however, does not fall within 
this rule. Illegal acts by a Government 
contracting agent do not alone taint a 
contract and invoke the void ab initio 

raJOl4 
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rule." Rather, the record must show some 
causal link between the illegality and the 
contract provisions. 

Id. at 1476. Thus, it is simply incorrect that a timber sale 

contract awarded without compliance with a statute or regulation 

is necessarily void ab initio. The contractor is to be given 

the benefit of any reasonable doubt, and government contracts 

are to be enforced whenever possible despite errors in the 

government contracting process. Johnson v. U.S., 15 Cl. Ct. 169 

(Cl. Ct. 1988). Enforceability of a government contract is a 

factual inquiry dependent on the circumstances of each contract: 

IIDetermining whether iliegality taints a contract involves 

questions of fact.1I Godley v. U.S., 5 F.3d at 1476. Furt~er, 

even as to contracts that are void ab initio or voidable, part 

performance of the contract creates liabilities on the part of 

the government. United States v. Amdahl Corp., 786 F.2d 387, 

395 (Fed. Cir. 1986). Since timber sales that may have been 

offered without compliance with a statute or regulation are not 

necessarily void ab initio or even voidable, Pilchuck's request 

for clarification on this point should be denied. 

IV. PILCBUClC'S RBQUBS'l' FOR CLARIFICA'l'ION THAT TIMBBR 
SALBS OFFBRBD IN VIOLATION OP ANY FBDBRAL STATrJ'l'B 
OR RBGULATION ARB BXCLUDBD FROM RELEASB UNDBR 
SBCTION 2001 (k) ( 1) 1lVBN THOUGH NO VIOLATION HAS 
BVBR POUND BY A COUR'l' SHOULD BB DENIED BECAUSB 
SUCH AN IMPLIED EXEMPTION IS CONTRARY '1'0 THB 
LANGUAGB AND PURPOSB OF SECTION 2001 (Ic). 

Pilchuck's most sweeping request is for the court to rule 

that any timber sale is excluded from release. under section 

~015 
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2001(k) (1) if the sale violated any statute or regulation ~ 

though no court has ever found such a violation. While Pilchuck 

frames this issue in terms of the First and Last sales,2 the 

ruling it seeks could potentially trigger massive new litigation 

affecting dozens of other sales released under section 2001{k) .3 

Such· an implied exemption is contrary to the language and 

purpose of the statute. 

Section (k) addresses a universe of timber sales that by 

definition were offered but never completed. These sales were 

not completed for many reasons, often because legal issues had 

arisen under various federal environmental issues. 

The core purpose of section (k) is to release and complete 

these sales n[n]otwithstanding any other provision of law. 1I As 

the court observed in NFRC I, "Section 2001(k) (1) does not defy 

or violate existing environmental laws; rather, it explicitly 

2 The purchaser of First and Last reached agreement with 
the Secretary of Agriculture to accept replacement timber 
elsewhere rather than log the original sales. Whether the 
qriginal sales violated section 318 or any law is now moot in 
light of the agreed substitution of timber. Pilchuck's interest 
in litigating this moot question to IIhelp the parties decide the 
future of the timber substituted for the First and Last timber 
sales," Motion for Clarification at 3 n.2, is insufficient to 
create an actual controversy, especially since neither party to 
the substitution agreement seeks the "help" Pilchuck has 
offered. 

3 NFRC in no way suggests that other sales released under 
section 2001 (k) violate any statute or regulation. However, 
given pilchuck's history of vigorously litigating challenges to 
federal timber sales, it is not hard to imagine that Pilchuck 
could contend that such violations have occurred. 

~016 

11 



,. 
07/0~/96 TUE 20:38 FAX 2025144240 ENRD APPELLATE 

C:\ATTY\NOl-9S06\lRB91211.1MH 

preempts them with its phrase '{n] otwithstanding any other 

provision of law.'''' Slip op. 6471. 

Congress directed the release of the sales II [n] otwithstand­

ing any other provision of law ll
, precisely for the purpose of 

making the previous legal status of the sales irrelevant., The 

fact that a sale may previously have been offered without 

complying with a law or regulati~n (o! that an agency may have 

thought a sale might not comply with a law or regulation) has no 

bearing whatever on the operation of section (k). 

Although Pilchuck offers no mechanism for determining 

whether the section (k) sales may have violated some law or 

regulation in the past, the judicial process is the standard 

mechanism for making such decisions. Pilchuck may have in mind 

filing a legal challenge against every section (k) timber sale 

asking a court to decide whether each sale previou~ly violated 

a law or regulation. Indeed, there would be no other way for 

Pilchuck to stop the sales it wishes to halt. 

Section (k) directed the award and release of all timber 

sales within 45 days of enactmen~ of, the statute. It is simply 

unimaginable that Congress intended to trigger a litigation 

frenzy within that 45 day. period in which opponents of logging 

could ask a court to review every section (k) timber sale and 

determine which of them may previously have been out of compli­

ance with a law or regulation. The "notwithstanding any other 

provision of law" directive in (k) (1) very clearly forecloses 

~017 
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such an outburst of litigation. As Congress stated in the 

conference report on the 1995 Rescissions Act: "For. . sales 

in Section 318 areas, the bill contains language which deems 

sufficient the documentation on which the sales are based 

(T]he sufficiency language is provided so that sales 

can proceed." H. Conf. Rep. 104-124 at 136, reprinted at 141 

Cong. Ree. H5013 (May 16, 1995). Congress could not have 

intended the litigation frenzy Pilchuck now seeks to invite. 

CONCLUSION 

Pilehuck's motion for clarification should be denied. 

Dated this 1st day of July, 1996. 

MARK C" RUTZ ICK LAW 
A Professional Corpo 

By: __ ~+-__ ~~~~ __ -+ ________ __ 
Mar C. Rut ick 
Attorney for Plaint"ff­

Appellee Northwest Forest 
Resource Council 
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I hereby certify that I served the· foregoing NORTHWEST 
FOREST RESOURCE COUNCIL'S OPP0SITION TO PILCHUCK AUDUBON'S 
MOTION FOR CLARIFICATION on: 

Albert M .. Ferlo 
u.S. Department of Justice 
10th & Pennsylvania Avenue N.W., 

Room 2339 
Land & Natural Resources Division 
Washington, D.C. 20530 

Patti A. Goldman 
Sierra Club Legal Defense Fund 
705 Second Avenue, Suite 203 
Seattle, Washington 98104 

on July 1, 1996, by delivering to said attorneys via Federal 
Express true copies thereof, certified by me as such, contained 
in sealed envelopes, prepaid, addressed to said attorneys at 
said attorneys' last known addresses, and deposited with Federal 
Express in Portland, Oregon, on said day, and on: 

Scott Horngren 
Haglund & ·Kirtley 
Attorneys at Law 
One Main Place 
101 S.W. Main, Suite 1800 
Portland, Oregon 97204 

by mailing to said attorney a true copy thereof, certified by me 
as such, contained in sealed envelope, with postage paid, ad­
dressed to said attorney at said' attorney's last known address, 
and deposited in the post office at Portland, Oregon, on said 
day. 

·Dated this 1st day of July, 1996. 

MARK C. RUTZICK LAW FIRM, 
A Professional Corpo ation 

BY: __ ~ ____ -+-4~~~ __________ _ 
Mark C. R tzick 
Of Attorneys for Plaintiff­

Appellee Northwest Forest 
Resource Council 
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FROM: 

RE: 

U.S. DEPARTMENT OF JUSTICE 
ENVIRO~ & NATURAL RESOURCES DIVISION 

APPELLATE SECTION 
WASHINGTON, D.C. 20530 

FAX NUMBER (202) 514-4240 

June 26, 1996 

Albert Ferlo 

OFFICE PHONE: 

NFRC v. Glickman and Babbitt 

(202) 514-2757 

NUMBER OF PAGES: Message and I"=> pages 

PLEASE DELIVER TO: Don ~arry 
Bob Baum 

208-4684 
208-3877 

MESSAGE: 

David Gayer 
Dinah Bear 
Brian Burke 

Mark Gaede 
Greg Frazier 
Mike Gippert, 

Jay McWhirter 
Jim Perry 

Jeff Handy (503) 
Nancy Hayes 
Gerry Jackson 
Elena Kagan 
Don Knowles (503) 
Jim Sutherland(503) 
Karen Mouritsen 

Kris Clark 
Roger Nesbit (503) 

Diane Hoobler 
Chris Nolin 
Jason Patlis (301) 
Rick Prausa 
Tom Tuchmann (503) 
Sue Zike (503) 

456-0753 
720-4732 

720-5437 
690-2730 

326-3807 
208-5242 
208-6916 
456-1647 
326-6282 
465-6582 
219-1792 

231-2166 

395-4941 
713-0658 
205:"'1045 
326-6254 
326-7742 

Attached is a copy of NFRC's Petition for Rehearing and 
suggestion for rehearing !ill banc. The petition addresses 
the (k) (2) issues with only passing reference to the 
"next high bidder" and "enjoined sales" issues. 

Under the rules, we may not respond unless and 
until the court requests a response. I will let­
you know if the court requests a response. 
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Nos. 96-35106, 35107, 35123, and 35132 
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FOR THE NINTH CIRCUIT 

NORTHWEST FOREST RESOURCE COUNCIL, an Oregon 
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DAN GLICKMAN, in his official capacity as Secretary 
of Agriculture, et al., 
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and 

OREGON NATURAl, RESOURCES COUNCIL, INC. , et al., 

Defendant-Intervenors-Appellants: 

NORTHWEST FOREST RESOURCE COUNCIL'S 
PETITION FOR REHEARING 

WITH SUGGESTION FOR REHEARING EN BANC 

Mark C. Rutzick 
MARK C. RUTZICK LAW FIRM, 
A professional Corporation 
500 Pioneer Tower 
888 S.W. Fifth Avenue 
Portland, Oregon 97204-2089 
(S03) 499-4573 

Of Attorneys for Plaintiff­
Appellee Northwest Forest 
Resource Council 
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INTRODUCTION 

In the judgment of the undersigned counsel, the decision of 

the court in this appeal overlooked material points of law and 

creates apparent conflict with other decisions of the court 

which was not addressed in the opinion. 

STA'l'IlMEN'I' OF 'l'HB CASB 

Plaintiff-Appellee Northwest .Forest Resource Council 

("NFRC") - a coalition of timber and logging companies in Oregon 

and Washington - filed this action to compel the Secretary of 

Agriculture and Secretary of Interior to release timber sales 

under 2001(k) of the Fiscal Year 1995 Emergency Supplemental 

Appropriations for Disaster Relief and Rescissions Act, Pub. L. 

104-19, 109 Stat. 240-247 (July 27, 1995). 

In the initial phase of the case, the district court 

ordered the Secretaries to release a group of timber sales 

offered in fiscal years 1991-95 in certain national forests and 

Bureau of Land Management (IIBLMII) districts in Oregon and 

Washington. The Secretaries had withheld th~se.sales based on 

their erroneous interpretation of subsection (k) (1) of the 

statute. Finding the plain language of the statute contrary to 

the Secretaries' interpretation, this court affirmed the 

district court. Northwest Forest Resource Council v. Glickman, 

- F.3d -, Nos. 95-36038 and 95-36042, slip op. 6444 (Order and 

Amended Opinion, May 30, 1996). 
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In the second phase of the case (the subject of these four 

consolidated appeals), the district court ordered the Secretar-, 

ies to release an additional group of 45 timber sales, contain­

ing approximately 180 million board feet of timber, that they 

had withheld based on their interpretation of subsection(k) (2) 

of the statute, which provides: 

No sale unit shali be released or completed 
under this subsection if any threatened or 
endangered ,bird species is known to be 
nesting within the acreage that is the 
subject of the sale unit. 

The Secretaries' interpretation o~ this law is set forth in 

a three page informal memorandum issued on August 23, 1995 by 

the under secretary of agriculture and the acting director of 

the BLM. (Attachment A hereto.) It interprets the, section to 

withhold release of ~very timber sale unit that is located 

within a forest stand that has been given an "occupancy" 

determination under an unpublished protocol used in recent years 

to survey for marbled murrelets (a threatened species) . 

The district court rejected this interpretation as contrary 

to the plain language of the statute, finding that the statute 

requires evidence of nesting within the boundary of a timber 

sale unit, and is not satisfied by nesting that occurs outside 

a sale unit within the same forest stand. 

This court reversed the district court. The cour.t found 

the language and legislative history of the subsection (k) (2) do 

not clearly reveal its meaning. The court ruled that under 

~004 
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Chevron U.S.A., Inc. v. Natural Resource Defense Council, Inc. 

("Chevron"), 467 U.S. 837 (1984), "if the statute is ambiguous, 

'the question for the court is whether the agency's answer is 

based on a permissible constru9tion of the statute.'n Slip op. 

at 6958, quoting Chevron, 467 U.S. at 843. Finding the inter­

pretation in the August 23 informal memorandum permissible, the 

court upheld that interpretation without determining the meaning 

of the statute. 

REASONS FOR GRANTING REHBARING 

I. THE PANBL DBCISION ERRONEOUSLY GRANTED CHEVRON 
DBFERBNCB '1'0 AN INFO~ AGBNCY DIRBCTIVE, IN 
CONFLICT WITH FOUR OTHER COURTS OF APPEALS THAT 
BAV,S LIMITED CHEVRON DBFERENCE TO FORMALLY· 
ADOPTBD LEGISLATIVB RULBS, AND IN CONFLICT WITH 
BXISTING PRECEDENTS IN THIS CIRCUIT. 

A. The panel decision conflicts witb decisions of four other 
courts of appeals. 

In Chevron, the Supreme Court pronounced a two-step process 

for judicial review of an agency interpretation of a statute 

that is expressed in a fOrmally-adopted agency XYlg. In the 

first step, 11 (i] f a court, employing traditional tools of 

statutory construction, ascertains that Congress had an inten-. 
tion on the precise question at issue, that intention is the law 

and must be given effect." Chevron, 467 U.S. at 842 n.9. If 

the statute and legislative history do not reveal congressional 

intent, the court proceeds to step two of the Chevron analysis, 

where "a degree of deference is granted to the agency, though a 

reviewing court need not accept an interpretation which is 

~005 
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unreasonable." Amtrak v. Boston & Maine Corp., 503 U.S. 407, 

417-18 (1.992). 

Chevron represented a change from the' traditional rule, 

expressed originally in Skidmore v. Swift & Co., 323 U.S. 134 

(1944), that the weight which courts give an administrative 

interpretation of a statute "will depend upon the thoroughness 

evident in its consideration, the validity of its reasoning, its 

consistency with earlier and later pronouncements, and all those 

factors which give it power to persuade, if lacking power to 

control." Id. at 149; see Elizabeth Blackwell Heal th Center For 

Women v. Knoll, 61 F.3d 170, 190-94 (3d Cir. 1995) (Nygaard, J." 

dissenting) (discussing Chevron and Skidmore standards of 

review) . 

Since Chevron, four courts of appeals have expressly held 

- in conflict with the panel decision in this case - that courts 

do not give Chevron deference to agency interpretative rules and 

other less formal agency directives such as the August 23 

memorandum at issue in this case. 

1. In Atchison, Topeka and Santa Fe Ry. Co. v. Pena, 44 

F.3d 437 (7th Cir. 1994) (en bane), aff'd, - U.S. -, 116 S. Ct. 

595, 133 L. Ed. 2d 535 (1996), the Seventh Circuit limited 

Chevron deference to formally-adopted legislative rules, and 

ruled that interpretive rules and other informal agency deci-

sions are "undeserving of substantial deference under Chevron": 

141 006 
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The Supreme Court made clear in 
Chevron . . . that only statutory interpre­
tations by agencies with rule-making powers 
deserve substantial deference .... 

In instances in which the agency does 
not have rule-making authority, however, we 
consider the agency's application of statu­
tory provisions lIinterpretive rules. 1I 

This is not to say that interpretive 
rules, while undeserving of substantial 
deference under Chevron, do not warrant any 
deference from a reviewing court .... 
Whatever degree of deference due these 
interpretive rules is dictated by the cir­
cumstances surrounding the agency's adoption 
of its statutory interpretation. . .. In 
short, we look to lithe thoroughness, valid­
ity, and consistency of the agency's reason­
ing. 1I 

Id. at 441-42 (citations omitted) . 

2. In Headrick v. Rockwell Intern. Corp., 24 F.3d 1272, 

1282 (lOth Cir. 1994), the Tenth Circuit held that II [a] purely 

interpretative rule, unpromulgated under the Administrative 

Procedure Act . . . does not carry the force of law and we are 

in no way bound to afford it any special deference under Chev­

ron." Id. at 1282. 

3. In O'Connell v. Shalala, 79 F.3d 170 (1st Cir. 1996), 

the First Circuit refused to give Chevron deference to an 

informal agency decision, holding that "the [Chevron] rule of 

deference traditionally applies when the agency's interpretation 

is a 'product of delegated authority for rulemaking,' Stinson v. 

United States, 508 U.S. -, 113 S. Ct. 1913, 1918, 123 L. Ed. 2d 
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598 (1993), a sphere that ordinarily encompasses legislative 

rules and agency adjudications." Id. at 178-79. 

4. In Merck & Co., Inc. v. Kessler, 80 F.3d 1543 (Fed. 

Cir. 1996),. the Federal Circuit refused to give Chevron defer­

ence to an informal agency decision, holding that Chevron 

deference is only due "where Congress has authorized an agency 

to promulgate substantive rules und~r a statute it is charged 

with administering. . . " Id. at 1549. 

The Fourth Circuit has held to similar effect that an 

ix:terpretive rule "certainly would be entitled to less deference 

than a formal agency interpretation." Sidwell v. Express 

Container Services, Inc., 71 F.3d 1134, 1141 (4th Cir. 1995), 

cert. denied, No. 95-1569, 1996 WL 163924 (U.S. Jun 24, 1996). 

Only the Third Circuit has held that full Chevron deference 

should be given to an interpretive rule, prompting a lengthy 

dissent. Elizabeth Blackwell Heal th Center For Women v. Knoll', 

61 F.3d 170; see ide at 185, et seq. 

The Supreme Court has held that "[interpretive rules are] 

not entitled to the same deference as norms that derive from the 

exercise of the Secretary's delegated lawmaking powers " 
Martin V. Occ. Safety and Health Review Cornrn'n, 499 U.S. 144, 

157 (1991). Citing Skidmore, the court held that an informal 

agency decision is merely entitled to "some weight on judicial 

review." Id. The court has declined to decide "whether an 

agency interpretation e~ressed in a memorandum . . . is 
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entitled to any less deference under Chevron than an interpreta­

tion adopted by rule published in the Federal Register, or by 

adjudication." Chicago v. Envi~onmental Defense Fund, - u.s. 

114 S. Ct. 1588, 128 L. Ed. 2d 302, 312 n.5 (1994). 

The August 23 memorandum involved in this case is not a 

legislative rule, was not adopted with notice and comment, and 

was not published in the Federal Register even as an interpre­

tive rule. There is no administrative record supporting the 

memorandu~. Far from delegating to the Secretaries the power to 

fill gaps in section 2001 through rulemaking, Congress enacted 

the statute over the objections of the administration, over the 

initial veto of the President, and largely to counteract the. 

Secretaries' failure to release the sales in question. The 

August 23 memorandum is not entitled to Chevron deference under 

the reasoning of the Seventh, Tenth, First and Federal Circuits, 

and should not have been given such deference in this case. 1 

B. The panel decision conflicts witb existing precedents of 
tbis circuit applying Skidmore review to agency interpre­
tive rules. 

The Ninth Circuit has not addressed the application of 

Chevron deference to informal agency decisions. But see Briggs 

v. sullivan, 954 F.2d 534, 542 (9th Cir. 1992) (Reinhardt, J., 

dissenting) ("Because. . . procedures have not been promulgated 

1 NFRC presented this argument at pages 31-32 and 42-43 of 
its brief on the merits, but it was not addressed in the June 14 
opinion. 

IaJ 009 
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by regulation in the Federal Register they are not entitled to 

deference under Chevron."). 

However, Ninth Circuit decisions both before and after 

Chevron have applied the Skidmore standard of review to informal 

agency decisions, in conflict with the decision in this case. 

Before Chevron, this court expressly applied Skidmore review to 

agency interpretative rules: 

In reviewing an interpretative rule, we are 
"free to substitute [our] own judgment on 
the validity of the rule in the light of the 
statute and the regulations." The 
weight we give an interpretative rule varies 
from case to case and depends on "the thor­
oughness evident in its consideration, the 
validity of its reasoning, its consistency 
with earlier and later pronouncements, and 
all those factors which give it power to 
persuade, if· lacking power to control." 
Skidmore v. Swift & Co., Inc . .... 

Louisiana-Pacific Corp. v. Block, 694 F.2d 1205, 1212 (9th Cir. 

1982) (citations omitted); accord, Good Samaritan Hospital v. 

Matbews, 609 F.2d 949, 954 (9th Cir. 1979). These cases have 

never been overruled. 

Since Cbevron, this court has at least once expressly and 

once impliedly employed the Skidmore standard to review an 

agency's informal interpretation of a statute. Wilmot 

psychia tri c/Medi cen ter Tucson. v. Sbal ala, 11 F. 3 d 1505, 1508 

(9th Cir. 1993) (express); Sierra Club v. Department of Transp., 

948 F.2d 568, 573 (9th cir. 1991) (" [tlhe degree of deference to 

an agency's interpretation turns on the manner in which the 

~010 
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agency advances its interpretation lJ
); also see California Rural 

Legal Assistance, Inc. v. Legal Services Corporation, 937 F.2d 

465 (9th Cir. 1991) (Farris, J. concurring) (declining to give 

Chevron deference to agency interpretation of statute where 

agency has no expertise in interpreting statute); Tovar v. U.S. 

Postal Service, 3 F. 3d 1271, 1276 -77 (9th Cir. 1993) (noting 

that court has. "generally reviewed agency regulations under 

(Chevron] standard"; questioning applicability to regulation not 

expressly authorized by statute); cf. Briggs v. Sullivan, 954 

F.2d at 538. 

The only Ninth Circuit case. cited by the panel does not 

support the application of Chevron in this case. See slip op. 

at 6958-59. That case, Almero v. I.N.S., 18 F.3d 757 (9th Cir. 

1994), involved a formal regulation adopted with notice and 

comment under the APA, ide at 763; it does not support extension 

of Chevron to informal directives. 

C. Tbe August 23 memorandum is Dot eDtitled to any defereDce 
under the proper Skidmore standard of review. 

The August 23 memorandum does not in any appreciable way 

have the IIpower to persuade I if lacking power to control" 

required for deference under Skidmore, 323 U.S. at 140. It 

cites none of the legislative history on the statute, and dis-

cusses no cases or other legal authorities to support its 

interpretation. Its view of the statute appears to be largely 

a matter of political convenience designed to blunt the effect 

~01l 
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of a statute the administration had opposed. The August 23 

memorandum is entit'led to nQ deference at all under. Skidmore. 

Rehearing should be granted to correct this error. 

II. THB COURT OVBRLOOKBD THREE OF THE MOST DIRECTLY 
RELEVANT PORTIONS 01' LBGISLATIVB HISTORY IN 
PINDING NO CLEAR CONGRESSIONAL IN7'BN'I' IN SUBSEC­
TION (k) ( 2) . 

'The court's application of Chevron deference in this case 

was based on its conclusion that the language and legislative 

history of subsection (k) (2) do not "answer the question of what 

type of evidence the agency is to use in making a 'known to be 

nesting' determination." Slip op. at 6955. 

In reaching this conclusion, the court overlooked (at least 

as far as the opinion reveals) three of the most relevant pieces 

of legislative history that bear on this issue. 2 

A. Tbe autbor's authoritative explanation of the statute. 

The court completely overlooked th~ most important piece of 

legislative history: the explanation of subsection (k) (2) by 

its author, Senator Gorton of Washington, on the floor of the 

Senate immediately before the Senate passed the final bill. The 

remarks of the sponsor of a bill "are particularly valuable in 

determining the meaning of [the bill]" and provide "an authori-

tative guide to the statute's construction." Rice v. Rebner, 

463 U.S. 713, 728 (1983). "[Al statemen't of one of the legisla-

2 NFRC presented these points at pages 38-42 of its 
opposition brief, but the June 14 opinion does not address any 
of the points. 

~002 
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tion's sponsors . deserves to be accorded substantial weight 

in interp'reting the statute." FEA v. Algonquin SNG, Inc., 426 

U.S. 548, 564 (1976); Church of Scientology v. U.S. Department 

of Justice, 612 F.2d 417, 424 n.13 (9th Cir. 1979). 

On the floor of the Senate, Senator Gorton spoke directly 

to the issue in this appeal: 

Roughly 300 mbf of timber sales have been 
held up due to agency gridlock over the 
marbled murrelet. The administration asked 
the House and Senate to include in (k) (2) 
its definition of "occupancy." That change 
in Subsection (k) (2) of the Emergency Sal­
vage Timber provision would undermine the 
ability to move these sales forward. That 
suggestion was soundly rejected by the House 
and Senate authors of the provision. 

141 Congo Rec. S10463-64 (daily ed. July 21, 1995), SER 32, 

Exhibit 14. Senator Gorton's statement that the 

administration's "definition of 'occupancy'" had been "soundly 

rejected" by Congress in subsection (k) (2) completely discredit~ 

the August 23 memorandum's use of that ,idefinition of occupancy" 

as the interpretation of subsection (k) (2) . 

B. The subsequent Sellate Report elldorsillg the district court's 
decision. 

The court also evidently overlooked the Senate's recent 

explicit endorsement of the district court's interpretation of 

subsection (k) (2). On March 19, 1996 the Senate approved, by a 

vote of 79-21, Senate Report 104-236 on S. 1594, Making Omnibus 

Consolidated Rescissions And Appropriations For the Fiscal Year 

Ending September 30, 1996 And For Other Purposes. 142 Congo 

IaI 003 
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Rec. S2309 (daily ed. March 19, 1996). The Senate Report 

approved the district court rulings in this case: 

SEC 325. The Committee agrees with 
the interpretations of section 2001(k) made 
by the Federal district court in Oregon on 
September 13, 1995, December 5, 1995 and 
January 17, 1996, and agrees wi th tha t 
court's January 19, 1996 ruling insofar as 
it determined that the administration's 
interpretation of subsection (k) (2) was in 
error. 

S. Rep. 104-236 at 46 (emphasis added). The January 19, 1996 

order approved in the Senate report is the subject of this 

appeal. The appropriations bill to which the Senate Report was 

attached was ultimately signed into law, although without the 

amendment to section (k) originally included in the Senate bill. 

This court has previously held that a subsequent conference 

report approving a district court interpretation of a statute 

"provide[s] some evidence of Congress's earlier intent. II 

Edwards v. Bowen, 785 F.2d 1440, 1442 (9th Cir. 1986). This 

court routinely considers such post-enactment history in search-

ing for congressional intent '. Wilshire Westwood Assoc. v .. 

Atlantic Richfield, 881 F.2d 801, 808 (9th Cir. 1989) (subse-

quent legislative history is "entitled to some weight" and 

"cannot be disregarded") i Morgan Guar. Trust CO. V. American 

Save and Loan, 804 F.2d 1487, 1492 (9th Cir. 1986), cert;. 

denied, 482 U.S. 929 (1987) (" [a] lthough such sub,sequent 

legislative history is not conclusive, we are. entitled to give 

it weight when the meaning of the statute and originalcongres-

IaJ 004 
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sional intent are in doubt II) i Montana Wilderness Association v. 

U.S. Forest Service, 655 F.2d 951, 957 (9th Cir. 1981) (subse-

quent conference report was hdecisive"), cert. denied, 455 U.S. 

989 (1982); Seatrain Shipbuilding Corp. v. Shell Oil Co., 444 

U.S. 572, 596 (1980) (views of subsequent Congress shortly after 

enactment of statute entitleq to "significant weight") . 

C. TbeSenate's vote against repeal of subsection (k). 

The court also overlooked the Senate's.vote against repeal 

of subsection (k), by a vote of 54-42, ~ollowing a debate in 

which the district court's rulings were extensively discussed. 

142 Congo Rec. 52005-28 (daily ed. March 14, 1996). 

The Senate's vote against repeal is a clear indication that 

Congress approved the district court's interpretation of the 

statute which this court overturned. When, as here, a judicial 

. or' administrative interpretation of a statute has been the 

subject of intense debate and scrutiny 'in Congress, Congress' 

refusal to overrule the interpretation shows its approval. 

United States v. Riverside Bayview Homes, 474 U.S. 121, 13.7 

(1985); Lewis V. United States, 663 F.2d 889, 891 (9th Cir. 

1981) (Congress' failure to amend statute after Supreme Court 

decision shows approval of decision), cert. denied, 457 U.S. 

1133 (1982). 
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III. THB COURT CRBATllD A CONFLICT WITH THE PANllL 
DECISION IN 7'HB PRIOR APPBAL IN THIS CASE BY 
DISREGARDING A PIECB OF LBGISLATIVE HISTORY THAT 
THE PRIOR PANBL HAD IUPRBSSLY RECOGNIZBD AS 
RBLBVANT. 

The court disapproved the district court's consideration of 

a fourth piece of legislative history bearing on this appeal -

a July 27, 1995 letter from six committee chairman to the Secre­

taries of Agriculture and Interior written on the day the 

Rescissions Act was signed into law by the President. Slip op. 

at 6955. The letter addressed the issue in this appeal: 

. .. [W]e refused to agree that evidence 
of occupancy ~ould ~alify a timber sale as 
"known to be nesting" under subsection 
(k) (2). The legislative history is explicit 
on this point. . 

To the contrary, we intended the re­
quirement that a threatened or endangered 
bird be "known" to be nesting to require 
actual direct evidence of nesting, and does 
not allow an inferential conclusion from 
possible occupancy. Actual direct evidence 
would be observation of an active nest, 
fecal ring or eggshell fragments. 

Letter to Secretary Dan Glickman and Secretary Bruce Babbitt 

from Senators Frank Murkowski, Larry Craig and Slade Gorton and 

Representatives Don Young, Charles Taylor and Pat Roberts (July 

27, 1995), SER 32, Exhibit 4. The court held that the letter 

should be given no weight. 

In the first appeal in this case, the court identified ·this 

same letter as a "piece of legislative history relevant to 

Section 2001 (k) (I) ." Slip op. 6467 .. The prior court considered 

I4J 006 
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the letter, giving it reduced weight based on "the principle 

that post-enactment legislative history merits less weight than 

contemporaneous legislative history. II Slip op. 6468. Yet this 

court faulted the district court for applying that very doctrine 

to the July 27 letter. Rehearing is required to bring this 

court's decision in line with the precedent established in the 

prior appeal. 3 

CONCLUSION 

Rehearing should be granted. En banc rehearing is appro­

priate to resolve the conflict between this decision and 

precedents of the Seventh, Tenth, First and Federal circuits, 

'and to resolve the conflict between this decision and existing 

precedents of this circuit. On rehearing the decision of the 

district court should be affirmed. 

Dated this 25th day of June, 1996. 

MARK C. RUTZICK LAW FIRM, 
A Professional Corpora io 

By: ________ ~~ __ ----~ __ ----__ 
Mark C. 
Attorney for 

Appellee Northwest 
Resource Council 

3 NFRC also seeks en banc rehearing of the court's rulings 
on subsection (k) (1) based on the court's failure to give the 
phrase "notwithstanding any other provision of law" its plain 
meaning, and based on the importance of the issues. 
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DATE: 

FROM: 

RE: 

U.S. DEPARTMENT OF JUSTICE 
ENVIRONMENT & NATURAL RESOURCES DIVISION 

APPELLATE SECTION 
WASHINGTON, D.C. 20530 

FAX NUMBER (202) 514-4240 

June 24, 1996 

Albert Ferlo 

NFRC v. Glickman and Babbitt 

OFFICE PHONE: (202) 514 -2757 

NUMBER OF PAGES: ·Message and 6 pages 

PLEASE DELIVER TO: Bob Baum 208-3877 

MESSAGE: 

David Gayer (please deliver to FWS) 
Dinah Bear 456-0753 
Mike Gippert, , 690-2730 

Jay McWhirter 
Tim Obst (please deliver to FS) 

Jeff Handy (503) 326-3807 
Gerry Jackson 208-6916 
Elena Kagan 456-1647 
Don Knowles (503) 326-6282 
Jim Sutherland(503) 465-6582 
Karen Mouritsen 219-1792 

Kris Clark (please deliver to BLM) 
Roger Nesbit (503) 231-2166 

Diane Hoobler 
Chris Nolin 395-4941 
Jason Patlis (301) 713-0658 
Tom Tuchmann (503) 326-6254 

Attached is a copy of a motion for clarification filed by 
SCLDF. The motion seeks to include other sales within 
the court's "void ab ini'tio" analysis. We argued, and 
the court agreed, that the Cowboy, Nita, South Nita and 
Garden sales were void ab initio because a court had 
found the sales to be in violation of the sales' 
authorizing statute (for those 4 sales, the authorizing 
statute was section 318). SCLDF seeks to extend the 
court's decision to include First, Last, Tip, Tiptop, and 
Gaterson. We are not obligated to respond. Any response 
must be filed by July 1, 1996. 

Al FerIa 
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UNITED STATES COURT OF APPEALS 
FOR THB NINTH CIRCUIT 

Nos. 96-35106 , 96-35123 

PILCHUCK AUDUBON SOCIETY, et aI, 
Pl,aintiffs-Appellants, 

v'. 
DAN GLICKMAN, in his official capacity ~s Secretary of 

Agriculture, et al., 
Defendants-Appellants, 

and 
NORTHWEST FOREST RESOURCE COUNCIL, an Oregon corporation, et al., 

Defendant-Intervenors-Appellees. 

Nos. 96-35107 , 96-35132 

NORTHWEST FOREST RESOURCE COUNCIL, an Oregon Corporation, 
Plaintiff-Appellee, 

v. 
DAN GLICKMAN, in his official capacity as Secretary of 

Agriculture, et al., 
Defendants-Appellants, 
and· . 

OREGON NATURAL RESO~CES COUNCIL, INC., et al., 
Defendant-Intervenors-Appellants •. 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

civ. Nos. 95-6244-MRH, 95-6384-MRH, 
& 95-6267-MRH 

NOTION FOR CLARIFICM'ION 

PATTI A. GOLDMAN (WSB# 24426) 
. KRISTEN L. BOYLES (WSB# 23806) . 
Sierra Club Legal Defense Fund 
705 Second Avenue, suite 203 
Seattle, Washington 98104 
(206) 343-7340 

Attorneys for pilchucR Audubon Society 
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INTRODUCTION 

pilchuck Audubon Society ~ li. (collectively "Pilchuck 

Audubon") respectfully'requests clarification of a portion of the 

Court's opinion in Northwest Forest Resource Council v. Glickman, 

Nos. 96-35106, 96-35107, 96-35123, 96-35132 (9th Cir. June 14, 

1996).11 In particular, pilchuck Audubon seeks clarification of 

the section of the opinion that discusses timber sales which were 

never validly offered. Although the Court's analysis of timber 

sales which are "void ab initio" 'covers a larger group of sales, 

the Court only named four specific timber sales. Because the 

four named timber sales are not the only timber sales that were 

never validly offered, there is a gap between the Court's 

analysis and its holding. In order to prevent confusion and 

further litigation over a point the court has already considered, 

pilchuck Audubon respectfully requests that the Court clarify its 

opinion to indicate that any and all timber sales that were 

invalidly offered are not covered by S 2001(k) (1). 

CLARIFICATION IS NECESSARY BECAUSE 
THE COURT'S ANALYSIS IS BROADER THAN 

THE FOUR TIMBER SALES SPECIFICALLY MENTIONED. 

In its review of S 2001(k) (1) of the 1995 Emergency 

Supplemental Appropriations for Disaster Relief and Rescissions 

Act, Pub. L. No. 104-19, 109 stat.' 240 (1995), this Court 

analyzed the statutory language concerning timber sale offers. 

~ slip OPe at 6950. The Court concluded that § 20Q1(k) (1) 

covered all timber sales where bids were opened at auction. ~. 

1./ Circuit Judges Goodwin and Schroeder, and District Judge 
Armstrong heard this case. 

MOTION FOR CLARIFICATION - 1 -
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II \" 

I 

However, the Court also concluded that the offers at issue had to 

be valid offers: 

This does not require the release of timber sales 
under § 2001Ck)(1} which were never validly offered. 
The Secretaries argue that four sales enjoined by the 
Western District of Washington for violations of S 318 
(Cowboy, Nita, south Nita and Garden) are "void ab 
initio" because there never was a valid offer under § 
318. Nothing in § 2001(k) (1) makes a valid sale out of 
a sale which was not valid under its authorizing 
statute. If, for example, agency employees made a 
mistake and dffered timber that was not authorized by 
statute for harvest, § 2001(k) (1) does not validate 
that mistake. 

lS. (emphasis added). It is important to note that this analysis 

does not hinge on any action by a court or administrative body. 

According to this court, any timber'sale that was invalidly 

offered is not revived by § 2001(k) (1). 

In the next paragraph the Court states that: 

The record before us indicates the four sales at 
issue here were enjoined for violations of their 
authorizing statute, and were therefore never validly 
offered within the meaning of § 2001{k) (l). These four 
sales are void ab initio, and are not revived by S 
2001(k) (1). . 

lQ. While this holding is correct, it is also incomplete. 

Several other sales at issue in this case were never validly 

offered and ~re also· not revived by S 2001(k) (1). Pi I chuck 

Audubon asks the court to clarify its ruling in order to include 

all timber sales that were "void 4b initio." 

At a minimum, the list of'''void ab initio" timber sales 

includes the First and Last timber sales on the Umpqua National 

Forest, ~ Pilchuck Audubon Opening Brief at 10, the Gatorson 

timber sale on the Colville Nationa~ Forest, ~ 19. at 12~ and 

the Tip and Tiptop timber sales on the Wenatchee National Forest, 

MOTION FOR CLARIFICATION - 2 -
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~ 19. at 13.' These sales, and perhaps yet-to-be identified 

.others, were all invalid when originally offered. Because these 

sales are in the same legal position as Cowboy, ~ita, South Nita, 

and Garden, § 2001(k) (1) cannot "validate that mistake." Slip.' 

Ope at 6950. 

The First and Last timber sales contained the same 

violations of § 318 as did the four named timber sales -- the 

only difference being that the Forest S~rvice cancelled First and 

Last before the district court considered injunctive motions. 

However, it was not the district court ruling that made Cowboy, 

Nita, South Nita, and Garden "void ab initio," Ji!!!.@ slip OPe at 

6950, it was the fact that they violated § 318 -- the authorizing. 

statute. The same reasoning must also apply to First and Last.~ 

The Gatorson, Tip, and Tiptop timber sales were all found to 

violate .the National Environmental Policy Act ("NEPA") .11 For 

these sales, "agency employees made a mistake and offered timber 

that was not authorized by statute for harvest."' Slip OPe at 

6950. Like the four named sales, they are "void ab initio." 

This result is required by the Court's ruling with respect 

to the Cowboy, Nita, South Nita, and Garden timber sales. Those 

11 The First and Last timber sales are not now being logged 
because they were swapped for other timber sales in an agreement 
between the purchaser and the federal government. However, since 
First and Last should never have been revived by S 2001(k) (1) in 
the first place, the exchange should not have occurred and need 
not be completed. Clarification of the Court's ruling will help 
the parties decide the future of the timber SUbstituted for the 
First and Last timber sales. 

1/ The courts found that Gatorson, Tip, and Tiptop violated 
NEPA while the Forest Service itse,lf (as a result of 
administrative appeals) has found that other sales violated NEPA 
and/or other federal statutes. 

'MOTION FOR CLARIFICATION - 3 -
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four sales violated § 318. ~ slip OPe at 6950. As the Supreme, 

Court noted in Robertson v, Seattle Audubon Soe'y, 112 S. ct. 

1407 (1992),. § 318 temporarily replaced the legal standards of 

NEPA, the National Forest Management Act, and the Migratory Bird 

Treaty Act. xg. at 1413. If a violation of § 318, the temporary 

sUbstitute for these statutes, renders an offer "void ab initio," 

then so too must a violation of the underlying statutes for Which 

§ 318 was a sUbstitute. 

The Forest Service and BLM derive their authority to proceed 

with timber sales from an array of statutes and implementing 

regulations. See, ~ 16 U.S.C. S 472a; 16 U.S.C. S 528 ~ 

~.; 16 U.S.C. § 1600 §t~. Under these laws, the agencies 

cannot simply sell timber anywhere without regard to the 

consequences; instead, the authorizing statutes require that the 

agencies comply with other applicable laws. ~ 16 U.S.C. S 

472a(a) (timber sales shall be designed consistent with 16 U.S.C. 

§ 1604); 16 U.S.C. § 1604(g) (land management plans must be 

prepared in accordance with NEPA)i 36 C.F.R. § 223.30 (timber 

sales must be consistent with land management plans and 

environmental quality standards). 

Failure of a contracting officer to comply with s~atutory or 

regulatory requirements renders an offer invalid~ liTo permit 

otherwise would be to nullify those very statutes, regulations, 

and determinations a result clearly contrary to the public 

interest." United states v, Amdahl Corp., 786 F.2d 387, 392 

(Fed. Cir. 1986). ~ ~ Alabama Rural Fire Ins. Co. v. United 

States, 572 F.2d 727, 732-33 (ct. Cl. 1978) (illegal~ty prevents 

MOTION FOR CLARIFICATION - 4 -
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• I.-

enforceable agreement from arising and nUllifies contract award). 

In this respect, the Gatorson, Tip, and Tiptop timber sales 

are in the same posture as the four named sales. Absent 

,compliance with NEPA, these sales were never validly offered.~ 

, Any other holding would make it legal to offer a sale in an 

illegal manner. 

CONCLUSION 

For, the reasons stated above, pilchuck Audubon respectfully 

asks that the Court clarify that any sale that was never validly 

offered -- including sales that were "void ab initio" through a 

violation of an underlying environmental law cannot be revived 

by S 2001(k) (1). 

DATED this 20th day of June, 1996. 

506CLU1,MOT 

Respectfully submitted, 
J 

PATT A. GOL MAN (W 24426), 
KRISTEN L. BOYLES ( SBI 23806) 
Sierra' Club Legal Defense Fund 
705 Second Avenue, suite 203 
Seattle, Washington 98104 
(206) 343-7340 

Attorneys for Pilchuck Audubon Society 

if .au AlJiQ Friends of the Earth y. Hall, 693 F. ·Supp. 904 
(W.O. Wash. 1988) (holding Clean Water Act S 404 permit issued in 
reliance on an inad'equate EIS invalid and concluding further that 
line;> [S 404] permit exists." Id. at. 914-15. 

MOTION FOR CLARIFICATION - 5 -
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FOR PUBLICATION 

UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 

NORTHWEST FOREST RESOURCE 
COUNCIL, an Oregon corporation; 
SCOTT TIMBER CO., 
Plaintiffs-Appellees, 

v. 

PILCHUCK AUDUBON SOCIETY; 
OREGON NATURAL RESOURCES 
CENTER; PORTLAND AUDUBON 
SOCIETY; BLACK HILLS AUDUBON 
SOCIETY; WESTERN ANCIENT FOREST 
CAMPAIGN; HEADWATERS; COAST 
RANGE ASSOCIATION; FRIENDS OF 
ELK RIVER; WASHINGTON 
ENVIRONMENTAL COUNCIL; SEATTLE 
AUDUBON SOCIETY, 
Intervenors-Appellants, 

v. 

DAN GLICKMAN, et al., 
Defendants, 

'v. 

WESTERN TIMBER COMPANY; 
VAAGEN BROTHERS LUMBER, INC., 
Plaintiffs-Intervenors-Appellees. 

6939 

No. 96-35106 
D.C. No. 
CV-95-06244-MRH 

OPINION 
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.Filed June 14, 1996 

Before: Alfred T. Goodwin and Mary M. Schroeder, 
Circuit Judges, and Saundra Brown Armstrong, 
District Judge.** 

Opinion by Judge Goodwin 

SUMMARY 
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Albert M. Ferlo, Jr., United States Department of Justice, 
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OPINION 

GOODWIN, Circuit Judge: 

This is a consolidated appeal of two separate injunctions 
releasing government timber for sale pursuant toS 2001(k) (1) 
and (2) of the 1995 Supplemental Appropriations for Disaster 
Assistance and Rescissions Act. Pub. L. No. 104-19, 
S 2001(k}, 109 Stat. 1~4, 240-47. The first order, dated Janu­
ary 10, 1996, rejected a challenge to the constitutionality of 
the statute and found that certain timber sales were covered by 
S 2001(k} (1) and ordered their immediate release. 

The second order, issued January 19, 1996, was stayed by 
,; this court pending appeal. That order rejected the Forest Ser­
. vice and Bureau of Land Management's implementation of 
: S 2001(k} (2), using a scientific protocol, as not in compliance 
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with the statute's language which exempts certain timber sales 
where endangered and threatened birds are "known to be 
nesting." 

We affirm the district court's determination that the statute 
is constitutional, and the determination that the statute applies 
to timber sales previously enjoined or cancelled before the 
passage of S 2001(k) (1). 

We reverse the district court's order holding that timber 
sales offered in violation of S 318 fall within the scope of. 
S 2001(k) (1). We reverse the order holding, with respect to 
certain specific sales, that the statute requires the "previously 
offered sales" to be offered to all original bidders. We also 
reverse the district court's determination that the agencies' 
use of the PSG protocol for determini.I).g when marbled murre-
lets are "known to be nesting" is inconsistent with the plain 
language of the statute. 

I. Factual and Procedural History. 

On July 27, 1995, the President signed the 1995 Rescis-
sions Act. Section 2001 of the Act sets out an emergency sal­
vage timber program which directs the Secretaries of 
Agriculture and Interior (Secretaries) to expedite the award of 
timber harvesting contracts on federal lands in three ways. 
Section 2001(b) establishes expedited procedures for the 
release of "salvage" timber sales on a nationwide basis. Sec­
tion 2001(d) directs the Secretaries to award timber sales on 
Federal lands described in a specific Record of Decision 
under The Northwest Forest Plan. Section 2001(k) requires 
the release and harvesting of certain timber sales which Con­
gress had previous~y authorized in the Northwest Timber 
Compromise of 1989, also known as S 318. The background 
and constitutionality of S 318 are discussed in Robertson v. 
Seattle Audubon Society, 503 U.S. 429 (1992). 

: Section 2001(k) is the only section of the Rescissions Act 
at issue in this appeal: 
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(1) AWARD AND RELEASE REQUIRED 

Notwithstanding any other provision of law, within 
45 days after the. date of the enactment of this Act, 
the Secretary concerned shall act to award, release, 
and permit to be completed in fiscal years 1995 and 
1996, with no change in originally advertised terms, 
volumes, and bid prices, all timber sales contracts 
offered before that date [July 27, 1995] in any unit 
of the National Forest System or district of the 
Bureau of Land Management subject to section 318 
of Public Law 101-121. The return of the bid bond 
of the high bidder shall not alter the responsibility of 
the Secretary to comply with this paragraph. 

(2) THREATENED OR ENDANGERED BIRD 
SPECIES 

No sale unit shall be released or completed under 
this subsection if any threatened or endangered bird 
species is known to be nest'ing within the acreage 
that is the subject of the sale unit. 

(3) ALTERNATIVE OFFER IN CASE OF 
DELAY 

If for any reason a sale cannot be released and com­
pleted under the terms of this subsection within 45 
days after the date of the enactment of this Act, the 
Secretary concerned shall provide the purchaser an 
equal volume of timber, of like kind and value, 
which shall be subject to the terms of the original 
contract and shall not count against current allow­
able sale quantities. 

: Section 2001(k), Pub. L. No. 104-19, 109 Stat. 194, 240-47. 

In an earlier case under S 2001(k) (1) this court held that the 
section covers timber sales offered by either the Forest Ser-
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vice (FS) or Bureau of Land Management (BLM) in any 
national forest in Washington and Oregon and any of the six 
BLM districts in western Oregon between the effective date 
of S 318 and the effective date of S 2001(k). NFRC v. Glick­
man, 1996 WL 194826 (9th Cir. 1996). 

In the cases presently before this court the district court 
determined that S 2001(k) (1) applied to sales cancelled prior 
to July 27, 1995 as a result of legal challenges and to sales 
cancelled because of the high bidder's inability or unwilling­
ness to proceed with the sale. The Secretaries of Interior and 
Agriculture, timber industry representatives and several envi­
ronmental organizations (Pilchuck) appeal. 

II. Section 2001(k}{1) 

Three separate issues concerning S 2001(k) (1) were before 
the district court. Appellants argued: 1) the statute is 
unconsti-
tutional, 2) the statute does not apply to timber sales previ­
ously enjoined or cancelled before the passage of 2001(k) (1), 
and 3) the statute requires only that the IIpreviously offered 
sal~sll be offered to the original high bidder. 

A. Constitutionality of the Statute 

(1] Pilchuck's argument that S 2001(k) (1) violates separa­
tion of powers by permitting Congress to resurrect sales that 
had been enjoined by federal courts was answered by the 
Supreme Court in Seattle Audubon Soc. v. Robertson, 503 
U.S. 429 (1992). separation of powers is violated where 1). 
Congress has impermissibly directed certain findings, in pend­
ing litigation, and 2) did not 'change any underlying law. Id. 
The district court applied Seattle Audubon v. Robertson and 
correctly determined that the S 2001(k) (1) is constitutional. 

'B. Previously enjoined or cancelled sales 

[2] Because S 2001(k) is constitutional, we must review 
whether all sales "offered" since the effective date of S 318 
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a~e i~cluded under the mandate of S 2001(k) (1)~ as held by the 
d~str~ct court. The use of the word "offered" in S 2001(k) (1) 
means any timber sale where the bids are opened at auction. 
This language does not exclude cancelled or enjoined sales 
from S 2001(k) (1) because the bids would have been opened 
before the cancellation or injunction occurred. The Secretaries 
concede that opening the bids constitutes an "offer" of a tim­
ber sale. This is a reasonable interpretation of "offer" in the 
statute. Chevron U.S.A. Inc. v. Natural Resources Defense 
Council, Inc., 467 U.S. 837 (1984). 

Taking the above definition of "offered," the plain lan~ 
guage of "all timber sale contracts offered" mandates the con­
clusion of the district court. To exclude enjoined, cancelled or 
withdrawn sales would permit an implied exception which 
does not exist. 

This does not require the release of timber sales under 
S 2001(k) (1) which were never validly offered. The Secre-
taries argue that four sales enjoined by the Western District of 
Washington for violations of S 318 (Cowboy, Nita, South 
Nita and Garden) are "void ab initio" because there never was 
a valid offer under S 318. Nothing in S 2001(k) (1) makes a 
valid sale out of sale which was not valid under its authoriz­
ing statute. If, for example, agency employees made a mistake 
and offered timber that was not authorized by statute for har­
vest, S 2001(k) (1) does not validate that mistake. 

[3] The record before us indicates the four sales at issue 
here were enjoined for violations of their authorizing statute, 
and were therefore never validly offered within the meaning 
of S 2001(k) (l). These four sales are void ab initio, and are 
not revived by S 2001(k) (1). 

C. Award of Timber Sales to other than the High Bidder 

[4] On September 13, 1995, the district court issued an 
. order requiring the release of all sales offered in the region 

6950 

~013 



06/17/96 MON 10:34 FAX 2025144240 ENRD APPELLATE 

defined by S 318. The Secretaries proceeded to offer the sales 
t~ previously id7nt~fied high bidders. I~ ~ases where the high 
b~dderswere unw~ll~ng, unable or unqual1f~ed to take advan­
tage of the renewed offer, the Secretaries determined that 
nothing in S 2001(k) (1) required them to seek out unsuccess-
ful bidders and release the sales to these unsuccessful bidders. 

Timber industry representatives have challenged this inter­
pretation of S 2001(k) (1) in these combined cases. The district 
court held that the statute requires the Secretaries to release 
failed sales to other bidders where no high bidder is available. 
The district court found that any regulations that obstruct the 
statutory objectives of S 2001(k) (1) are preempted, including 
the regulations which permit the Secretaries .to reject unquali­
fied bidders. The district court noted that "[r]egulations which 
give the agency discretion not to try and award an offered sale 
to other bidders would frustrate section 2001(k) (l)'s 
objectives." 

[5] The Forest Service and BLM each have extensive stat-
utes and regulations which govern timber sales. The Forest 
Service is governed by the National Forest Management Act 
of 1976 (NFMA) , 16 U.S.C. 472a et seq and regulations 
found in 36 C.F.R. part 223. BLM is governed by 43 U.S.C. 
1181a, 1700 et seq and 43 C.F.R. part 5000. Under both agen­
cies' regulations, the agency retains the discretion to award or 
refuse to award a sale where the high bidder is ineligible. 

In order to find that S 2001(k) (1) preempts the regulatory 
authority of the Secretaries, we must find that the two acts are 
in "irreconcilable conflict, [so that] the later act to the 
extent 
of the conflict constitutes an implied repeal of the earlier 

. one." Radzanower v. Touche Ross & Co., 426 U. S. 148, 154 
(1970). Such an -implied repeal must be based on "clear and 
manifest" intent. Id. Implied repeals are not favored by the 
courts "and will only be found when the new statute is clearly 

.. repugnant, in words or purpose, to the old statute . . ." 
Grindstone Butte Project v. Kleppe, 638 F.2d 100, 102 {9th 
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eire 1981), cert. denied, 454 U.S. 965 (1981) (internal quote 
omitted). An implied repeal is especially disfavored when the 
claimed repeal relies on an appropriations act. TVA v. Hill, 
437 U.S. 153, 190 (1978). 

The Secretaries argue there is no irreconcilable conflict 
between S 2001(k) (1) and the contract authorities established 
under the agencies' organic acts which require the FS and 
BLM to take no further action on timber sales beyond an 
award to the successful high bidder. The district court simply 
concluded that the "notwithstanding" language preempts all 
regulations that "obstruct the subsequent statute's objectives." 
That conclusion goes too far. 

The district court did not determine whether the repeal of 
the contract authority of the Secretaries was to the "minimum 
extent necessary" to serve a "clear and manifest demonstra-
tion of legislative intent." The "notwithstanding" clause is not 
necessarily preemptive. E.P. Paup Co. v. Director, 999 F.2d 
1341, 1348 (9th Cir. 1993) (finding that "notwithstanding any 
other provision of law" is not necessarily preemptive where 
legislative history reveals. no intent to preempt). 

[6] Section 2001(k) (1) requires the agencies to "act to 
award, release, and permit to be completed" all timber sales 
offered prior to the Act's enactme~t. The statute is silent on 
the question of to whom the award must be made. The pur-
pose of the section is to release S 318 timber sales held up by 
"subsequent environmental actions." Remarks of Senator 
Gorton, 141 Congo Rec. 4875 (March 30, 1995). Congress 
was also concerned about the liability involved in contract 
cancellation. H. Rep. 104-71 at 15 (Mar. 8, 1995) ("ielease of 
these sales will remove tens of millions of dollars of liability 

. from the government for contract cancellation"). Nothing in 
the language of S 2001(k) (1), however, implies the preemp­
tio~ of the existing regulations 'governing the award of con­
tracts, or the duty of the Secretaries to protect government 
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property by requ1r1ng successful bidders to meet standard 
qualifications. 

[7] An implied repeal of the underlying statutory and regu­
latory provisions governing the timber sale contracting pro­
cess may be found only if no other- construction is possible. 
Here, S 2001(k) (1) itself incorporates other laws by referring 
to the "award" and "release" and "original contract terms" of 
timber sale contracts. See In re Glacier Bay, 944 F.2d at 582 
(finding the phrase "notwithstanding any other provision of 
law" is not dispositive where .other laws are included by refer­
ence). The agencies have regulations which tell them what· 
these words mean and how to form such contracts. 

[8] Section 2001(k) (1) is not clearly repugnant, in words or 
purpose, to the contract regulations established under the 
agencies' organic acts. Indeed, S 2001(k) (1) incorporates the 
original contract terms and requires the Secretaries to look to 
their regulations in making the awards. As there is no irrecon­
cilable conflict S 2001(k) (1) does not preempt the Secretaries' 

-regulations governing the award of timber sales, regulations 
which grant the Secretaries discretion in deciding whether to 
make awards to entities other than the high bidders. 

III. Section 2001(k) (2) "Known to be Nesting" 

[9] The California, Washington and Oregon populations of 
marbled murrelets were added to the federal list of threatened 
species on Oct. 1, 1992. Following this listing, the Forest Ser­
vice initiated consultation under the ESA with the Fish and 
Wildlife Service (FWS) regarding the effect of the remaining 
S 318 sales on marbled murrelets. Of the 7.3 billion board feet 
of timber sold by the FS under S 318, approximately 250 mil-

, lion board feet were affected by the murrelet consultation. 

[10] The Forest Service concluded further logging of 77 of 
the sales would jeopardize continued existence of murrelets . 

. The FS premised this determination on application of the 
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"PSG Protocol." The PSG Protocol is designed to detect pres­
ence or probable absence of murrelets in a forest stand. Fed­
eral agencies, research institutions and private industry 
developed this protocol because the behavior of marbled mur- . 
relets makes it difficult for human observers to locate actual 
murrelet nests.1 This protocol is.llthe generally accepted scien­
tific methodology employed to determine whether marbled . 
murrelets are located in, or making use of, a particular inland 
forested site for nesting purposes.·" Marbled Murrelet v. 
Pacific Lumber Co., 880 F. Supp. 1343, 1350-51 n. 15 (N.D. 
Cal. 1995). In developing the protocol, the biologists analyzed 
various types of murre let behavior to distinguish nesting and 
breeding activities from mere presenc~ in a particular stand of 
trees. Nesting and breeding activi.ties are classified as 
"occupancyll under the protocol. 

Section 2001{k), as originally passed by the House, man-
dated the release of all remaining S 318 sales without excep­
tion. Section 2001{k) (2) was added by the Senate. There were 
no committee hearings. The PSG protocol was never men-
tioned, and Congress took no scientific testimony. Congress 
gave the agencies no additional guidance beyond the phrase 
"kno.wn to be nesting within the acreage that is the subject of 
the sale unit" to determine which timber sales were to be 
exempted from S 2001(k) (1) and compensated for under 
S 2001 (k) (3) . 

If a statute is ambiguous, or unclear, the legislative history 
can be examined to see if it expresses the intent of Congress. 
The legislative history of S 2001{k) is cited extensively by the 
district court and the p·arties. It is not particular helpful, due 
in part to the fact that this bill was an appropriations act 
rider 
and was not reviewed by a committee. There are floor state­
ments on the bill in the Senate, and a conference report. There 

1 The authors of the protocol were appointed by the Pacific 
. Seabird 
Group (PSG), a professional scientific organization which takes a 
lead role 
in coordinating and promoting research on marbled murrelets. 
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are also post-enactment statements and statements made dur­
ing debate on the failed "Murray Amendment. II 2 This legisla­
tive history does not answer the question of what type of 
evidence the agency is to use in making a IIknown to be 
nesting ll determination. 

Relying on a footnote from Religious Technology Center v. 
Wollersheim, 796 F.2d 1076, 1086 n. 10 (9th Cir. 1986), the 
district court incorrectly concluded that a post-enactment let­
ter from six members of Congress cannot be ignored. The let­
ter stated that S 2001(k) (2) is much more narrow than the 
PSG definition of 1I0ccupied." In Religious Technology the 
history at issue was a floor statement made in the Senate on 
similar legislation the following term. A letter from a handful 
of Senators and Representatives after enactment cannot sub­
stitute for legislative history. "Material not available to the 
lawmakers is not considered, in the normal course, to be legis­
lative history." Gustafson v. Alloyd Co., 115 S.Ct. 1061, 1071 
(1995) . 

The Secretaries attempted to apply the "known to be 
·nesting" standard using the PSG Protocol and the survey data 
collected under the protocol. The Secretaries believe tha·t the 
protocol "is consistent with the requirements ofS 2001{k) (2) 
and the only prudent means to determine the presence of nest­
ing murrelets. Scott Timber Company and Northwest Forest 
Resource Council challenge the Secretaries interpretation of 
S 2001(k) (2). They argue for an interpretation that would 
allow a determination of "nesting" only if there is physical 
evidence such as eggshell fragments, fecal rings or dead 

-chicks present on or below a tree. 

The district court rejected both interpretations of 
S 2001(k) (2) and formulated its own. The court found that the 
PSG protocol was ·"inconsistent ll with the plain language of 

2 The so-called Murray Amendment was offered by Senator Murray of. 
Washington on March 30, 1995. 141 Congressional Record S4869. 
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S 2001(k) (2) to the extent that it "permits nesting determina­
tion to be based on circling, calling, or other evidence that 
cannot be located within the acreage that is the subject of the 
sale unit." . 

[11] While rejecting the Secretaries' interpretation of the 
PSG protocol, the district court also found that the statute 
"does not specify the evidence necessary to sustain a 'known 
to be nesting determination.' II The district court was correct 
in its determination that the "known to be nesting ll language 
is unclear. Known to whom? is a reasonable question. Con­
gress gave no answer. 

[12] The district court was also correct in observing that the 
legislative history fails to address what "known to be nesting" . 
means. The district court erred, however, in failing to defer, 
in the face of uncertainty, to the Secretaries' interpretation, 
and in substituting its own judgment on a question requiring 
highly speciaiized or scientific expertise.3 

The plain language of S 2001(k) (2) does not require a 
"nest" to be found before this section would apply to a timber 
sale. Rather the statute uses the phrase "known to be nesting" 
which encompasses a range of activity associated with nest-
ing. It is exactly this type of legislation, aimed at administra­
tive agencies of government, for which Chevron requires 

3 The district court acknowledged its obligation under the 
Chevron doctrine, but then gave no deference to the protocol, 
,relying instead on the post-enactment letter and Bowen v. ' 
Georgetown Uniy. Hosp., 488 U.S. 204, 212 (1988). 

The district court's reliance on Bowen is misplaced. In Bowen, 
,'the court declined to give any deference to a statutory 
interpretation espoused by the agency's counsel that the agency 

~ had not implemented. The Supreme Court said that despite this 
novel interpretation of deference, the court has IInever applied 
the principle of . . . [Chevron] to agency litigating positions 
that are wholly unsupported by regulations, rulings, or 
administrative practice." Bowen, 488 U.S. at 212. The PSG 
protocol is more than an agency litigating position. 
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deference to agency biologists' expertise. Chevron U.S.A. Inc. 
v. Natural Resources Defense Council, Inc., 467 U.S. 837, 
843 (1984) (when a statute is unclear or ambiguous,the dis­
trict court is required to defer to the agencies' interpretation 
of the statute, so long as it is "based on a permissible con­
struction of the statute"). The power of the Secretaries to 
administer the Congressionally created program "necessarily 
requires the formulation of policy and the making of rules to 
fill any gap left, implicitly or explicitly, by Congress.'" Id. 
at 843 citing Morton v. Ruiz, 415 U.S. 199, 231 (1974). 

Under the PSG Protocol, the Secretaries consider 
"occupied" behavior to be synonymous with actual nesting 
due in part to the particular behavior of this species of bird. 
According to agency biologists, a determination that a partic­
ular stand of trees is a nesting stand is based on a statistical 
analysis of the number and character of murrelet detections in 
a particular tree stand. The types of evidence include: (1) 
detection of an active nest or recent nest by a fecal ring or 
eggshell fragments; (2) the more readily observed activity of 
birds flying in, out or through the canopy; or (3) birds circling 
directly over or under the canopy. Detection of a murrelet fly­
ing overhead across a tree stand is not considered to be a 
behavior indicating nesting or breeding in that stand. Further 
investigation to locate a nest is not required under the protocol 
or Forest Service policy, and has not been pursued in the tim­
ber sales at issue in this case. 

For the past five years, the FS, the FWS and independent 
scientists have accepted the "occupancy" determination under 
the PSG protocol as the criterion for establishing nesting use 
of forested stands. Marbled Murrelet v. Pacific Lumber Co., 
880 F.Supp. at 1350~51 n.15. Evidence in the record indicates 
that the determinations under the protocol are 95-100% accu­
rate in predicting nesting behavior. According to the agencies' 
experts, there is no other reliable scientifically accepted and 

~ tested method for identifying nest stands. 
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After passage of S 2001(k) (2), the Secretaries issued direc­
tion regarding implementation of the section. Survey data col­
lected pursuant to the protqcol was considered the best 
available scientific information upon which to base a determi­
nation of, whether murrelets were known to nesting in a sale 
unit. The agencies then issued determinations under 
S 2001 (k) (2) . 

The question we must answer is not whether Congress 
intended to adopt the PSG protocol, but whether, in the 
absence of clear statutory language, the Secretaries' use of an 
"occupancy" determination under the PSG protocol is a rea­
sonable interpretation of the statute's requirement that threat­
ened or endangered birds are "known to be nesting" within 
the boundaries of a sale unit. Agency experts have concluded 
that, with respect to marbled murrelets, "nesting" is 
"completely synonymous" with a finding that a sale unit is 
occupied. 

The PSG protocol was not adopted by the agencies as a for-
mal regulation pursuant to the Administrative Procedures Act. 
However, the agencies had been applying the PSG protocol at 
least from the time marbled murrelets were listed in 1992. 
Their biologists had participated in the "development of the 
protocol, and the record supports the conclusion that the agen­
cies had 'endorsed and applied the protocol to nesting determi­
nations. 

The Secretaries' interpretation may be rejected only if it is 
contrary to clear congressional intent and frustrates the pur­
pose of S 2001(k) (2). If the statute is ambiguous, lithe ques­
tion for the court is whether the agency's answer is based on 
a permissible construction of the statute." Chevron, 467 U.S. 
at 843. 

[131 The court must defer to the Secretaries' interpretation 
if it "is a permissible and reasonable one even if it is not the 
best one or the one this court might choose in the absence of 
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a prior administrative interpretation." Almero v. INS, 18 F.3d 
758 (9th Cir. 1994) (Judge Rymer dissenting) citing U.S. v. 
313.34 Acres of Land, 923 F.2d 698, 701 (9th Cir. 1991). The 
location and determination of what birds are doing in which 
location is the type of program that has to be designed and 
implemented by agency experts unless there is clear Congres­
sional intent to the contrary. 

(14] Congress gave the agencies 45 .days to award the tim­
ber sales. It seems implausible that Congress intended the 
Secretaries to create and implement a new system for deter­
mining whether threatened and endangered birds were 
"known to be nesting" within a given sale unit within that 
time period. Rather, the Senate added S 2001(k) (3) which 
allows for the provision of alternative timber where a specific 
sale is prohibited by S 2001(k) (2). Given the language of the 
statute and time-frame for implementation, the Secretaries' 
resort to a natural-history protocol which predated the current 
controversy in making nesting determinations under 
S 2001 (k) (2) is a rea.sonable interpretation of the statute. 

IV. Conclusion 

The district court's determination that the statute is consti­
tutional is AFFIRMED. The district court's determination that 
the statute applies to timber sales previously enjoined o~ can­
celled before the passage of 2001(k) (1) is AFFIRMED. The 
district court's determination that timber sales offered in vio-
'lation of their authorizing statutes are within the scope of 
S 2001(k) (1) is REVERSED. The district court's determina-
tion that the statute requires the "previously offered sales" be 
offered to' all previous bidders is REVERSED. The district 
court's determination that the Secretaries' use of the PSG pro-

. tocol for determining when marbled murrelets are "known to 
be nesting" violates the statute is REVERSED. 

NO PARTY TO RECOVER COSTS OR ATTORNEY 
FEES ON APPEAL 
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section 2001(k) (3). 
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Dated this 3rd day of June, 1996. 

Respectfully submitted, 

KRISTINE OLSON 
united States Attorney 
JAMES L. SUTHERLAND 
Assistant United States Attorney 

LOIS J. SCHIFFER 
Assistant Attorney General 

~2?UJ?~ 

Of Counsel: 

JAY MCWHIRTER 
Office of the General Counsel 

MICHELLE L. GILBERT 
JEAN WILLIAMS 
EDWARD BOLING 
united states Department of Justice 
Environment and Natural 

Resources Division 
General Litigation section 
P.o. Box 663 
Washington, D.C. 20044-0663 
(202) 305-0460 

Attorneys for Defendants 

united states Department of Agriculture 
Washington, D.C. 

KAREN MOURITSEN 
Office of the Solicitor 
United states Department of the Interior 
Washington, D.C. 
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OEPARTMENT OF ASRICUL TUftE 
OFFICE OF THE SECRnARY 

WASHINGTON. D.C. 2OQSO 

MEMORANDUM TO JACK WARD THOMAS, USDA FOREST SERVICE CHIEF 

From: 

SUBJ: 

a.) James R. Lyons 
-V Under Secretary 

Natural Resources and Environment 

Alternative Timber Pursuant to P.L. 104-19, Section 2001 (k)(3) 

Alternative timber to be provided under 2001 (k)(3) must accord with applicable environmental 
and natural resource laws, except for competitive bidding requirements. Use the process outlined 
in the May 10. 1996. declaration to the Court by Sterling Wilcox (copy enclosed). Any timber 
sales, or portions thereof. that are offered as alternative timber pursuant to section 2001 (k)(3) 
must meet the standards and guidelines of the applicable forest plan. including the amendments 
under the Northwest Forest Plan. 

As needed. alternative timber may include some volume from those sales currently prepared, or 
in preparation. under the Northwest Forest Plan. However. all timber offered as alternative 
timber under section 200 1 (k)(3) will be clearly differentiated from sales made under the probable 
sale quantity objective of the Northwest Forest Plan, and will not count against CUlTent allowable 
sale quantities. 

Please immediately issue any necessary direction to the Regional Forester to clarify this issue. 

Enclosure 

" .f-
, I 

AN eQUAL OPPORtUNITY EMPLOyeR 



'.., 

JUN-03-1996 16:05 USDA OGe NRD 202 690 2730 

IN THE ONlTED STATES DISTRICT COtrR.T 
FOR. THE DISTR.IC'1' OF OREGON 

NORTHWEST FOREST RESOCRCE COURCIL, 

Plaineiff, 

v, 

DAN GLI~, in his capaci:y as 
Secreeary of Aq%icul:ure, 
BROCE BABBITT, in his capacicy as 
Secreeary of the Incerior 

I)efendaz:l:s, 

) 
) 
) 
) 
) 
) 
) 
) 
) , 
) 
) 

-----------------------------------, 

Civil No. 9S·&244-HO 

DECIMATION OF 
S'l'ERLmG WILCOX 

I, Starling Wilcox, do hereby depose ana say thac: 

P.03 

1 , I am the Acting I)epuey Chief of the National Fores: Syseem in !:he 

WaahingtCD office of the Forese Service, 

2. I undarseane! thae plaintiffs in this ma.:eer have reques:ee! chat the 

Cour: order :he Forese Service Co identify aleernaeive volume by J~e 1, 1996. 

for Father oak (unit 1), Fivemile Flume (unie t), Fozmacler 103 (wU: 1). 

Im1ia= Hock (Onits 4 &. S), SkyWalksr (unic 6). Sulphar (um: 4:) sale UDi:s ill 

which marblee! murrelets are "known co be nesting" \mCler Sec:cion 2001 (k) (2) of 

ehe 1995 Rescissions Act ane! the Co~'S ordar of January 19, 1996, 

3. As seaeee! in elle Declaraeion of Gray F. Reynolds, Marc.i1 28. 1996, 

viehin 60 days from such time as the Coun may granc plaintiffs' request co 

release alcernacive ci=Cer for the 40 unics subject co the Ccurc's order of 

January 19, 19", the Forese Service would: 

a. ic1encify and map the general locacicms of alternacive timber, 

of like kind and value, on the Na~ional Forasts in cbe Pacific Northwest 

Region of the Forest Service, cucsie!e suitable ~led murrelet nescin~ 

babieat ane! consise@nt vi~h the seandards and guidelines of che National 

Forese plans, as a=ended by ehe NW Forest Plan1 

b. r@quesc the assistance of purchasers of suspended units to 

ideneify locations of alternative timber of like kind and value: and 

c. campare che availabilicy of alte:na~ive timber co ehe kind and 
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value of eimbar ~ently suspended due to neseing of ehreaeened and 

endangered birds. 

P.12I4 

4. In order fer ehe alternative timber to comply with NEPA. ESA, ~ 

and all other lava, the Forest Service will need to prepare environmental 

documents, a precess chat will cake a minimum of six months assuming t.ha.t 

adequate resources ore available and UDanticipaeed extensive analyses are Doe 

necasa&:y. Where ccznplex circumstances are encountered, praparaeicm of 

env1rccmental documents has in the parae taken aver tWO years. 

5. After the NEPA document is prepared, a lO·day cQlmllent period is 

required by 16 U.S.C. 1'12 (note) and 36 C.F.R. 215.6(a), and &cother 30 to '0 

days is usually needed to respond to comments and prepare a dpcisian document. 

If consultation or conferencing for proposed, endangered or threatened species 

is required, it c~ occur during this peri cd. , we delays in cOZlsultaeicn or 

ccnferencing would delay preparation of the aecision doc:u=ent. 

6. Meer the environmental and decision documenes are prepared, the 

decision document would be suD;ec:t to administrative appeal WlQer 36 C.F .R. 

215, a process thae can require 105 days to camplete. An autcmatic stay of 

implementation applies from ebe public:aeion ef a notice of decision for appeal 

uucil the conclusion of the appeal under 36 C.F.R. 215.10. Simu.lt~ecus with 

the appeal process peried, the Forest Service can work on tree marking, 

appraisal and sale preparation activities, which vculd require an est~ted 60 

to 90 days. 

7. After the appeal process is ccmpletecl, the final contract 

mcdificaeioD for alternative volume CaD be executed, unless delayed by 

judicial review. 

8. If the sales in plain~iff'B motion are given preferential treacmant 

for alternative volume. the iden~ific:ation of the general lccation of 

potential alternative timber for the units they have reques~ed could be 

assessed' by June 1, 1.996. The proceci\lres in paragraph.s four ttu-ouqh seven 

would then need to be COMPleted before the t~er could be availaDle for 

harvesting. 
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3 

,. Prepara~ion and implementation of tile " 1"6, FY 199' and FY 1'98 

ttmber programs are u~ilizing all curren~ly available personnel and resources. 

ODless addi~ional persoanel ana resources are =ade available, prepara~ion of 

alterna~ive volume would aiver~ personnel and resources from preparacion ana 

implementa~ion of ehe FY 1996, FY 199', ana FY 1998 t~er programs. 

I declare unaer penal.~y of perju%y eba~ ~ foregoing is ~rue and corre~. 

Executed in Washingcon, D. C. em May 10, 1996. 
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CERTIFICATE OF SERVICE 

The undersigned hereby' certifies that on June 3, 1996 she 
caused one copy of the foregoing FEDERAL DEFENDANTS' NOTICE OF 
FILING OF MAY 31, 1996 MEMORANDUM ON 2001(K) (3) TIMBER to be 
served by first class mail upon the counsel of record hereinafter 
named: 

MARK RUTZICK 
500 Pioneer Tower 
888 S.W. Fifth Avenue 
Portland, OR 97204-2089 
Telephone: (503) 499-4572 
Fax (503) 295-0915 

PATTI A. GOLDMAN 
ADAM J. BERGER 
KRISTEN L. BOYLES 
Sierra Club Legal Defense Fund 
705 Second Avenue, suite 203 
Seattle, WA 98104 
Telephone: (206) 343-7340 
Fax (206) 343-1526 

SCOTT HORNGREN 
1800 One Main Place 
101 S.W. Main st. 
Portland, OR 97204 
Telephone: (503) 225-0777 
Fax: (503) 225-1257 

MARIANNE DUGAN 
western Environmental Law center 
1216 Lincoln street 
Eugene, Oregon 97401 
Telephone: (503) 485-2471 
Fax: (503) 485-2457 

28 CERTIFICATE OF SERVICE -1 
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KRISTINE OLSON 
united states Attorney 
JAMES L. SUTHERLAND 
Assistant united States Attorney 
701 High Street 
Eugene, OR 97401 
(541) 465-6771 

5 LOIS J. SCHIFFER 
Assistant Attorney General 

6 ELLEN M. ATHAS 
MICHELLE L. GILBERT 

7 TED BOLING 
U.S. Department of Justice 

8 Environment and Natural Resources Division 
P.O. Box 663 

9 Washington, D.C. 20044-0663 
Telephone: (202) 305-0460 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

NORTHWEST FOREST RESOURCE COUNCIL, 
Plaintiff, 

v. 

GLICKMAN and BABBITT, 
Defendants, 

OREGON NAT. RES. COUNCIL, et al. 
Defendants-Intervenors 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Civil No. 95-6244-HO 
(lead case) 
Civil No. 95-6267-HO 
(consolidated case) 

FEDERAL DEFENDANTS' 
OPPOSITION TO 
NFRC'S MOTION TO 
COMPEL TIMBER AND 
RESPONSE TO REPLY BRIEF 

Federal defendants oppose plaintiff Northwest Forest 

Resource Council's (NFRC's) motion for mandamus directing the 

Secretaries to release alternative timber under section 

2001(k)(3) as not properly before this Court, incorporating by 
24 

25 

26 

reference the arguments made in defendants' May 10 opposition to 

plaintiff Scott Timber Company's motion to compel the release of 

FEDERAL DEPENDANTS' 
opPOSmON TO NFRC'S 
MOTION TO COMPEL TIMBER 
-1-



1 alternative timber. If the Court decides that there is no 

2 jurisdiction to review the (k) (3) issues raised by NFRC, that 

3 will conclude this inquiry. If, however, the Court decides 

4 otherwise, federal defendants request consideration of this 

5 memorandum which will focus on new arguments raised by NFRC's May 

6 13 reply and not previously briefed by federal defendants. 1 

7 Notwithstanding the absence of a complaint for relief under 

8 sUbsection 2001(k) (3),2 eight months after filing its original 

9 complaint, NFRC has raised a number of complex and significant 

10 new claims arguing for the abandonment of applicable laws in 

11 connection "with a wholly new set of timber sale units to be 

12 provided under (k) (3). contrary to NFRC's theory, the plain 

13 language of section 2001(k) does not mandate that the Secretaries 

14 

15 
As explained in the government's May 16 filing, federal 

16 defendants did not have the opportunity to respond to NFRC's 
motion and reply brief prior to the May 14 oral argument 

17 originally set on scott Timber's motion. 

18 

19 

20 

21 

22 

23 

24 

25 

26 

2 In response to the government's argument that the 
numerous issues involving alternative timber under 2001(k) (3) 
have not been presented by any complaint before this Court, NFRC 
claims that its motion "relates to the existing third and fourth 
claims for relief •••• " NFRC's Reply Memo. at 2, note 2. By 
those claims NFRC sought to compel the "award and release of the 
murrelet sales" allegedly unlawfully withheld under section 
2001(k)(2). NFRC's claims were decided by this Court's order 
dated January 19, 1996 granting NFRC's motion for summary 
judgment "as to its third and fourth claims for injunctive and 
declaratory relief." Federal defendants have appealed that 
order, which has been stayed pending further order by the Ninth 
Circuit. Accordingly, even assuming arguendo that 2001(k) (3) 
claims have been alleged by virtue of NFRC's third and fourth 
claims for relief under 2001(k) (2), sole jurisdiction relating to 
such issues rests with the Court of Appeals for the Ninth 
Circuit. 

FEDERAL DEPENDANTS' 
OpPOSmON TO NFRC'S 
MOTION TO COMPEL TIMBER 
·2· 



\ .. 

1 ignore environmental laws and general standards and guidelines in 

2 preparing and offering sUbsection 2001(k) (3) alternative timber 

3 sale units. Unlike subsection 2001(k) (1) sales, which at a 

4 minimum had been previously identified and planned, alternative 

5 timber sale units under (k) (3) generally must be initially 

6 identified and developed.' Under NFRC's theory, the Secretaries 

7 would be left with little, if any guidance, for preparing these 

8 brand new timber sale units. As explained below, basic rules of 

9 statutory construction do not support such a result. 

10 Notably, the phrase "notwithstanding any other provision of 

11 law" in SUbsection (k) (1) is not carried through to, or 

12 referenced in, SUbsection (k) (3). In the absence of a mandate to 

13 offer and release (k) (3) sale units "notwithstanding any other 

14 provision of law," in preparing such sale units, the Secretaries 

15 must comply with applicable laws that normally govern timber sale 

16 preparation. Indeed, the only qualifier in the statute as to how 

17 (k)(3) sale units are to proceed is the directive that they be 

18 "subject to the terms of the original contract." Such terms 

19 unequivocally authorize the Secretary to comply with applicable 

20 laws. 

21 

22 

23 
, Unless they consist of previously planned sales already 

24 in the process of being prepared, but not yet sold, alternative 
sale units must be prepared from scratch. See generally 

25 Declaration of sterling wilcox dated May 10, 1996, attached to 
Federal Defendants' Motion to strike, or in the Alternative, 

26 Opposition to scott Timber Co.'s Motion to Compel Timber. 

FEDERAL DEFENDANTS' 
opPOSmON TO NFRC'S 
MOTION TO COMPEL TIMBER 
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'J 1 I. The "Notwithstanding Any other Provision Of Law" Protections 
Of Subsection 2001(k) (1) Do Not Carry Through To Subsection 
2001(k) (3)'s Directions For Providing Alternative Timber 2 

3 NFRC argues that alternative timber sales need not comply 

4 with environmental laws such as the National Environmental Policy 

5 Act (NEPA) and the National Forest Management Act (NFMA), 

6 allegedly because the protections of "notwithstanding any other 

7 provision of law" in sUbsection 2001(k) (1) apply to alternative 

8 timber sale units provided under the separate sUbsection 

9 2001(k)(3). NFRC Reply at 2-3. NFRC bears a heavy burden of 

10 proof to support such an interpretation that effectively would 

11 exempt this whole new set of timber sale units from statutorily 

12 mandated environmental protections. See Mount Graham Coalition 

13 v. Thomas, 53 F.3d 970,975 (9th Cir. 1995). The plain language 

14 of the statute does not support finding such an exemption here. 

15 The touchstone of all legislative interpretation is the 

16 plain meaning of the statutory language. See Chevron U.S.A .. Inc. 

17 v. Natural Resource Defense Council. Inc., 467 U.S.837, 843 

18 (1984). The relevant language of section 2001(k) states: 

19 (k) AWARD AND RELEASE OF PREVIOUSLY OFFERED AND UNAWARDED 
TIMBER SALE CONTRACTS. --

20 

21 

22 

23 

24 

25 

26 

(1) AWARD AND RELEASE REQUIRED.--Notwithstanding 
any other provision of law, within 45 days after 
the date of the enactment of this Act, the 
Secretary concerned shall act to award, release, 
and permit to be completed in fiscal years 1995 
and 1996, with no change in originally advertised 
terms, volumes, and bid prices, all timber sale 
contracts offered or awarded before that date • • 

FPDBRAL DEPENDANTS' 
opPOSmON TO NRC'S 
MOTION TO COMPEL TIMBER 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

(2) THREATENED OR ENDANGERED BIRD SPECIES.--No sale 
unit shall be released or completed under this 
sUbsection if any threatened or endangered bird species 
is known to be nesting within the acreage that is the 
subject of the sale unit. 

(3) ALTERNATIVE OFFER IN CASE OF DELAY.--If for any 
reason a sale cannot be released and completed under 
the terms of this sUbsection within 45 days after the 
date of the enactment of this Act, the Secretary 
concerned shall provide the purchaser an equal volume 
of timber, of like kind and value, which shall be 
subject to the terms of the original contract and shall 
not count against current allowable sale quantities. 

The plain language of section 2001(k) demonstrates that 

Congress did not intend to carry through "notwithstanding any 

other provision of law" in sUbsection (k) (1) to the separate 

sUbsection (k)(3). Most notably, the phrase itself is absent in 

subsection (k) (3). Where Congress uses a particular phrase in 

one section of a statute but omits it in another, the difference 

in language is presumed to be intentional. Deberry v. Sherman 

Hospital Association, 769 F. Supp. 1030 (N.D. Ill. 1991) (citing 

Russe1lov. v. United States, 464 U.S. 16, 21 (1983); Donovan v. 

united States. Through Farmers Home Administration, 807 F. Supp. 

560 (S.D. 1992), aff'd, 19 F.3d 1267 (8th Cir. 1994); see also 

The Export Group v. Reef Indus., 54 F.3d 1466 (9th Cir. 

1995) (nthere is a presumption that Congress would not enumerate 

specific exceptions in [one] section but leave the 

exceptions in another section of the same statute to judicial 

interpretation"). 

This presumption can only be overcome by a strong indication 

of contrary intent. No such intent can be found here. 

FEDERAL DEFENDANTS' 
OpPOSmON TO NFRC'S 
MOTION TO COMPEL TIMBER 
~5-



1 Subsection (k) (3) explicitly requires the provision of 

2 alternative timber when a sale cannot be released and completed 

3 "under the terms of this SUbsection " . . . . Such terms would 

4 include (k) (1)'S direction to award and release sales 

5 "notwithstanding any other provision of law." Thus, alternative 

6 sale units under (k) (3) are not to be released pursuant to the 

7 "notwithstanding" language of (k)(l). The statute's only 

8 qualifier as to how alternative sale units are to proceed is that 

9 the shall be "subject to the terms of the original contract." 

10 Such terms explicitly authorize the Secretary to comply with 

11 standards and guidelines and applicable environmental laws. 4 See 

12 Forest Service contract Provisions C6.25, C8.2, C8.3 (standard 

13 provisions attached hereto as Ex. A). 

14 Moreover, Congress placed the "notwithstanding" phrase in 

15 the first of two sentences of SUbsection (k) (1). Subsections 

16 (k)(2) and (k) (3) are distinctly separate provisions, linked only 

17 by subject matter. Each consists of a complete sentence and has 

18 an independent heading. Grammatically, therefore, the 

19 "notwithstanding" phrase applies only to the sale contracts 

20 

21 4 NFRC argues that the phrase "notwithstanding any other 
provision of law" somehow gets inserted into the sale contract, 

22 and therefore carries through to the provision of alternative 
sales subject to the original contract's terms. NFRC Reply at 2-

23 3. Not only does this interpretation misread the language of 
SUbsection (k) (3) discussed above, .but it mischaracterizes the 

24 language of SUbsection (k)(l). The phrase "notwithstanding any 
other provision of law" applies to SUbsection (k)(l)'S mandate to 

25 the Secretaries to act to award, release and permit to be 
completed previously offered sales in accordance with originally 

26 advertised terms. It does not become a term of the contract. 

FEDERAL DEFENDANTS' 
opPOSmON TO NFRC'S 
MOTION TO COMPEL TIMBER 
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1 referred to in sUbsection (k) (1).' See 2A Sutherland's Statutory 

2 Construction §47.15; Idaho v. Nab, 739 P.2d 438 (Idaho Ct.App. 

3 1987); see also Resolution Trust Corp. v. Love, 36 F.3d 972, 976 

4 (10th Cir. 1994) (statute should be construed as mandated by 

5 grammatical structure); In re Pacific-Atlantic Trading Co., 64 

6 F.3d 1292, 1302(9th Cir. 1995) (court should interpret sUbsections 

7 written in disjunctive as setting out separate and distinct 

8 alternatives); Shaver v. Shaver, 799 F.Supp. 576, 579 (E.D. N.C. 

9 1992) (use of different words in different subsections should be 

10 given meaning). 

11 To read the "notwithstanding" phrase into sUbsection (k) (3) 

12 would require grammatical gymnastics. To apply to sUbsection 

13 (k) (3), the "notwithstanding" phrase would have to modify each of 

14 the three sUbsections in section 2001(k), unless it were to 

15 somehow skip over sUbsection (k) (2). Because sUbsection (k)(2) 

16 creates an exception to sUbsection (k) (l)'s exemption from 

17 

18 

19 'NFRC argues that the Forest Service is not allowed to 
. comply with environmental laws in connection with (k) (3) 

20 alternative timber sales because the agency did not do so when 
entering into mutual modifications for 2001(k) (1) sales· pursuant 

21 to a new regulation. See 61 Fed. Reg. 14618 (April 3, 1996). d 

The Forest Service's actions in connection with these few (k) (1) 
22 sales does not support NFRC's arguments as applied to (k) (3) 

sales. First, NFRC ignores the critically distinguishing fact 
23 that the mutual modifications pursuant to the new regulation were 

for (k)(l) sales. Accordingly, the "notwithstanding" protections 
24 more logically applied. Also, as these sales were not withheld 

under SUbsection 2001(k) (2), absent agreement on a mutual 
25 .modification pursuant to the new regulation, purchasers were 

prepared to harvest the more environmentally damaging (k) (1) 
26 sales, precluding time for compliance with all applicable laws. 

FEDERAL DEPENDANTS' 
OPPOSmON TO NRC'S 
MOTION TO COMPEL TIMBI!Il 
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1 environmental laws, application of the "notwithstanding" phrase 

2 to sUbsection (k) (2) would be nonsensical. 

3 Nor does sUbsection (k)(3) contain any other terms that 

4 would indicate congressional intent to exempt alternative timber 

5 sale contracts from environmental laws. Unlike sUbsection (k)(l) 

6 which requires the Secretaries, "notwithstanding any other 

7 provision of law," to act "within 45 days," sUbsection (k) (3) 

8 does not provide an express time frame within which alternative 

9 timber sale units must be initially offered and released. NFRC 

10 recognizes the absence of any such express deadline. 6 The 

11 absence of the same short deadline for offering replacement sale 

12 units makes sense, as unlike (k) (1) sales which previously had 

13 been offered and were therefore ready to be released, (k)(3) sale 

14 units must be identified and planned. It is illogical to argue, 

15 as NFRC now does, that certain of the same deadlines that apply 

16 to (k) (1) sales should apply to (k) (3) sale units. 

17 The conclusion that the Secretaries are not required to 

18 ignore the laws and guidelines typically applicable to new timber 

19 sales when providing alternative timber makes sense from a purely 

20 practical standpoint. As alternative sale units typically will 

21 not have been previously identified and developed, the agencies 

22 must be able to rely on forest plan standards and guidelines and 

23 environmental laws to provide the guiding framework by which the 

24 

25 
6 See NFRC Memorandum in Support of Motion to Compel 

26 Replacement Timber at 5 (hereafter "NFRC Memo."). 

FEDERAL DEPENDANTS' 
OPPOSmON TO NFRC'S 
MonON TO COMPEL TIMBER 
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1 sale units can be prepared. Were the waiver of applicable laws 

2 to apply to alternative timber, because (k)(3) sale units had not 

3 been previously identified, unlike (k)(l) sales, the "Secretary 

4 concerned" would have almost unfettered discretion to 

5 unilaterally declare which lands are exempted from the laws that 

6 would otherwise govern. As agencies owe their capacity to act to 

7 a statutory delegation of authority, such an interpretation would 

8 not be favored. See generally Railway Labor Exec. Ass'n. v. 

9 National Mediation Bd., 29 F.3d 655, 670-71 (D.C.Cir. 1994). 

10 
II. The Legislative History Does Not Support 

11 NFRC's Claim And Cannot Be Read To 
override The Plain Language Of The Statute 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

In the absence of any statements in the congressional 

record, NFRC relies exclusively on the July 27 post-enactment 

letter from six lawmakers to argue that the Secretaries should 

not comply with environmental laws when offering alternative 

timber sale units under (k) (3).7 As an initial matter, lacking 

ambiguity, the plain meaning of the statute controls and 

consultation of legislative history is unnecessary. Pacificorp 

v. Bonneville Power Administration, 856 F.2d 94, 97 (9th Cir. 

1988); Church of Sociology v. United States Department of 

Justice, 612 F.2d 417, 421 (9th Cir. 1979). "Where the statute's 

language 'can be construed in a consistent and workable fashion,' 

7. NFRC has failed to point to any contemporaneous 
25 legislative history -- statements made during debate or in the 

House, Senate or conference reports -- that addresses the issue 
26 of whether the "notwithstanding" phrase applies to (k) (3) timber. 

FEDERAL DEPENDANTS' 
opPOSmON TO NFRe's 
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1 [this Court] must put aside contrary legislative history." Hearn 

2 v. Western Conf. of Teamsters Pension Trust Fund, 68 F.3d 301, 

3 304 (9th Cir. 1995). As explained above, the statute is easily 

4 and most logically construed as not carrying through the 

5 "notwithstanding" phrase to the separate obligation to provide 

6 alternative timber. Certainly, the post-enactment statements 

7 relied upon by NFRC which merit little, if any weight, cannot 

8 overcome the plain language of the statute to require the 

9 Secretaries to disregard applicable laws in developing new timber 

10 sale units. 8 

11 

12 III. The Duty To Provide Alternative Timber Under Subsection 
2001(k) (3) Does Not Preclude Application Of NEPA 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

NFRC argues that laws such as NEPA do not apply to sales 

whose release is mandated by SUbsection 2001(k) (3). NFRC Reply 

at 4-5. NFRC's argument mischaracterizes the nature of the task 

directed by subsection (k)(3) and relies on inapposite cases. 

While the statute directs that alternative timber be provided, 

the actual identification of suitable sale areas and development 

of the parameters of each sale necessarily involves the exercise 

of discretion by the Secretaries. NFRC has not cited any case 

23 8 See Cose v. Getty Oil Co., 4 F.3d 700, 708 (9th cir. 
1993); see also Consumer Product Safety Comm'n v. GTE Sylvania. 

24 Inc., 447 U.S. 102, 118 (1980). "Arguments based on subsequent 
legislative history ••• should not be taken seriously, not even 

25 in a footnote." Multnomah Legal Servo Wkrs. U. v. Legal 
Services, 936 F.2d 1547, 155 (9th cir. 1991) (quoting Sullivan v. 

26 Finkelstein, 110 S.ct. 2658, 2667 (1990». 
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1 that suggests that the duty to provide timber sale units, as 

2 contemplated by subsection 2001(k) (3), involves nondiscretionary 

3 action. Moreover, none of the cases suggests that compliance 

4 with NEPA is not required here. In concluding that preparation 

5 of an environmental impact statement (EIS) was not required in 

6 National Wildlife Federation v. Espy, 45 F.3d 1337 (9th eire 

7 1995), the court relied on the finding that the relevant agency 

8 action, the Farmers Home Administration's transfer of title of 

9 wetlands used for grazing, did not alter the status quo. Id. at 

10 1343. The court did not rely on a finding of a mandatory duty. 

11 Here of course, identifying and offering timber sale units for 

12 harvesting will necessarily result in a change of the status quo. 

13 Westlands Water District v. Natural Resources Defense 

14 Council, 43 F.3d 457 (9th Cir. 1994) is similarly inapposite. 

15 There the court found that sections of the Central Valley Project 

16 Improvement Act (CVPIA) requiring implementation of certain 

17 actions "upon enactment" irreconcilably conflicted with NEPA. 

18 Noting that courts are to give NEPA the broadest possible 

19 interpretation, the court held that only "if there is an 

20 'irreconcilable' conflict between the statute and NEPA will the 

21 requirements of NEPA not apply." The court explained that if 

22 "the statute 'does not require [implementation] within any 

23 particular period,' NEPA will be applicable." Id. at 459. Here, 

24 even as NFRC admits, section '(k) (3) "does not specify a precise 

25 

26 
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1 date by which replacement timber is to be provided."9 As the 

2 Westlands court made clear, NFRC cannot rely on any alleged 

3 "implication" that timber be provided "promptly" (NFRC Memo. at 

4 5) to circumvent the requirements of NEPA. There simply is no 

5 irreconcilable conflict -- replacement timber can be provided, as 

6 contemplated by sUbsection 2001(k)(3), in accordance with NEPA 

7 procedures. 10 

8 IV. Subsection 2001(d) Does Not Apply To Alternative Sale Units 
Provided Under Subsection 2001(k) (3) And Accordingly 

9 Provides No Protections From Applicable Laws For Such Sales 

10 In an attempt to find another source of protection for 

11 (k) (3) sales units and to extend the period of protection,ll NFRC 

12 

13 9 NFRC Memo. at 5. 

14 10 The other two cases relied upon by NFRC are easily 
distinguished and provide no support to plaintiff. In Texas 

15 committee on Natural Resources v. Bergland, 573 F.2d 201 (5th 
Cir. 1978), the Fifth Circuit found that an EIS was not required 

16 for a congressionally determined interim course of action -- that 
the Forest Service continue to permit clearcutting under interim 

17 guidelines pending development of management plans under NFMA. 
~ at 209-208. In Sierra Club v. Babbit, 65 F.3d 1502, 1508 

18 (9th Cir. 1995), the court found that the Endangered Species Act 
could not apply as the relevant agency no longer retained the 

19 ability to influence private conduct, as related to the 
threatened spotted owl, in connection with the affected right-of-

20 way. 

21 11 If NFRC were to prevail on its argument that (k)(1)'s 
"notwithstanding" protections apply to (k) (3) alternative timber 

22 sales, those protections. would only extend through the end of 
fiscal year 1996, or September 30, 1996. No party has contested 

23 this fact. See NFRC's Reply at 3; Appellee's Opposition to 
Motion for Stay Pending Appeal at 8 (dated October 23, 1995); 

24 Declaration of Peter Quast at ! 4, attached as Ex. A to Horngren 
Declaration in support of Scott Timber Co.'s May 10 motion to 

25 compel release of replacement timber. In an attempt to obtain 
even broader and more extended protections, NFRC argues that 

26 (continued ••• ) 
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1 further argues that (k)(3) sale units should also be deemed 

2 option 9 sales subject to the protections of sUbsection 2001(d). 

3 NFRC Reply at 5. Such an argument runs contrary to the most 

4 basic rules of statutory construction. Subsection 2001(d) is an 

5 entirely separate provision for the expeditious preparation, 

6 offer and award of timber sale contracts on Federal lands 

7 described in the Record of Decision for the President's Forest 

8 Plan. Subsection 2001(d) requires the Secretaries, 

9 notwithstanding any other law, to "expeditiously prepare, offer 

10 and award timber sale contracts on Federal lands described in" 

11 the President's Forest Plan. The use of the terms "prepare" and 

12 "offer" demonstrates that sUbsection 2001(d) applies only to new 

13 contracts that will be competitively bid, not replacement 

14 contracts provided to existing contract holders. 12 

15 

16 

17 l1( ••• continued) 
(k) (3) sales also are entitled ·to the protections of 2001(d). 

18 Under that subsection, sales proceeding thereunder would then be 
subject to sUbsection 2001(j), stating that the terms and 

19 conditions of sUbsection (d), including its limited judicial 
review provisions, apply through completion of the contracts. As 

20 explained above, there is simply no support for NFRC's attempt to 
convert sUbsection (k)(3) sales into subsection (d) sales. 

21 
12 Advertisement of timber is not equivalent to an offer of 

22 the timber, but is an integral part of the process leading to 
award of a sale. The Forest Service in its advertisement informs 

23 interested parties that the government is seeking to sell timber, 
but specifically reserves its right to enter into a contract that 

24 will confer the greatest advantage to the government. See, 
CUtler-Hammer v. united States, 194 ct. CI. 758, 441 F.2d 1179 

25 (1971). Thus, the stage at which a timber sale is "offered" is 
the point at which the Forest Service opens the bids of parties 

26 responding to the advertisement. 

FEDERAL DEPENDANTS' 
opPOSmON TO NFRC'S 
MOTION TO COMPEL TIMBER 
-13-



1 Moreover, the judicial review provisions of subsection 

2 2001(f) which apply to all timber sales offered under sUbsection 

3 2001(d) requires any challenge to be filed within lS days of the 

4 "advertisement" of such timber sales. Alternative timber sale 

5 units to be provided under sUbsection 2001(k) (3) are not going to 

6 be advertised, as they are to be provided to the purchaser of a 

7 (k) (1) sales unit withheld under (k)(2). Thus, there would be no 

8 way to give effect to the review provisions expressly 

9 contemplated for sUbsection (d) sales in the context of 

10 sUbsection (k) (3) alternative timber sale units. 

11 NFRC's position also is inconsistent with the legislative 

12 history of subsection 2001(d). In debate, Senator Gorton, the 

13 author of these provisions, argued that sUbsection 2001(d)'s 

14 waiver of environmental laws is necessary to achieve the harvest 

15 level for Option 9 lands because "almost no single action taken 

16 pursuant to this option will escape an appeal within the Forest 

17 Service and a lawsuit being stretched out forever and ever." 141 

18 Congo Rec. S 4875 (daily ed. March 30, 1995). Similarly, Senator 

19 Hatfield emphasized that sUbsection 2001(d) was designed to "give 

20 the administration all possible tools to meet its promi~es to get 

21 wood to the mills of the Pacific Northwest in the next 18 

22 months." ~ at 4882. Thus, the protections accorded sales 

23 offered under sUbsection (d) were intended to assist the agencies 

24 in meeting certain timber goals; they were not intended to allow 

25 

26 
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1 alternative sale units provided under (k) (3) to proceed outside 

2 the parameters of applicable environmental laws. 

3 V. BLM Is In The Process Of Providing Alternative Timber For 
The Two BLM Sale units Identified For Release By NFRC 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Generally accusing defendants of having "done nothing to 

comply with [the (k) (3)] duty," NFRC also seeks a mandamus 

directing the Bureau of Land Management (BLM) to provide 

replacement timber for two BLM sale units -- Bear Air unit 2 and 

Roman Dunn unit 2. See NFRC Memo. at 4; NFRC Reply at 2 note 1; 

NFRC Motion to Compel at 2. The BLM has been actively working 

with the contract holders to provide alternative timber for these 

units. The relevant BLM districts have identified potential 

replacement timber, developed in accordance with applicable 

environmental laws and standards and guidelines. See Nineteenth 

Declaration of William Bradley at !! 3-7 (attached hereto as Ex. 

B). The purchasers rejected the proposed replacement volume. Id. 

As a result, the BLM has made a second proposal to each of the 

purchasers. Id. As to the Bear Air unit, the BLM is awaiting 

the reply of the purchaser. Id. at ! 5. For the Roman Dunn unit, 

the BLM was informed in a letter dated May 10 from the purchaser 

that the second proposal was accepted pending agreement· on the 

value determination. ~ at ! 6. Accordingly, NFRC's claims of 

inaction are simply not accurate and in light of the agency's 

ongoing efforts to provide the alternative timber, NFRC's request 

for intervention by the Court is inappropriate. 
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1 CONCLUSION 

2 For the foregoing reasons and as further explained in 

3 federal defendants' May 14 opposition to scott Timber Company's 

4 motion to compel, NFRC's motion to compel the provision of 

5 replacement timber should be denied. 

6 Dated this 21st day of May, 1996. 

7 Respectfully submitted, 

8 KRISTINE OLSON 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

FEDERAL DEPENDANTS' 
OpPOSmON TO NFRC'S 
MOTION TO COMPEL TIMBER 
·16-

United states Attorney 

JAMES L. SUTHERLAND 
Assistant United states Attorney 

LOIS J. SCHIFFER 
Assistant Attorney General 

~/td:c LLENM:iTHAS 
MICHELLE L. GILBERT 
TED BOLING 
united states Department of Justice 
Environment and Natural 

Resources Division 
General Litigation section 
P.O. Box 663 
Washington, D.C. 20044-0663 
(202) 305-0460 

Attorneys for Defendants 



1 Of Counsel: 

2 TIMOTHY OBST 
JAY MCWHIRTER 

3 Office of the General Counsel 
united states Department of Agriculture 

4 Washington, D.C. 

5 KAREN MOURITSEN 
Office of the Solicitor 

6 united states Department of the Interior 
Washington, D.C. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

FEDERAL DEFENDANTS' 
OPPOSmON TO NFRC'S 
MOTION TO COMPEL TIMBER 
-17-



-----------_ .. _--- - -

In the event of contract modification under this Subsection, Purchaser shall be 
reimbursed for any additional protection required, provided that any work or 
extra protection required shall be subject to prior approval by Forest Service. 
Amount of reimbursement shall be determined by Forest Service and shall be in 
the form of a reduction in stumpage rates unless agreed otherwise in writing. 
However, in no event may stumpage rates be reduced below Base Rates. Purchaser 
shall protect Barklow Mountain Trail Shelter. Directional felling of timber 
away from Barklow Mountain Trail Shelter required. Road construction 
activities and yarding shall not disturb shelter and all known and identified 
historic or prehistoric sites, buildings, objects and properties related to 
American history, architecture, archaeology and culture against destruction, 
obliteration, removal or damage during Purchaser's Operations. In accordance 
with 36 CFR 296.l4(c), Purchaser shall bear costs of restoration, provided that 
such payment shall not relieve Purchaser from civil or criminal remedies 
otherwise provided by law. 

Wheeled or track-laying equipment shall not be operated within such areas 
except on roads, landings, tractor roads or skid trails approved under BS.l and 
B6.422. Unless agreed otherwise, trees will not be felled into such areas. 
Purchaser may be required to backblade skid trails and other ground disturbed by 
Purchaser's Operations within such areas in lieu of cross ditching required 
under B6.6. 

C6.2S# - PROTECTION OF HABITAT OF ENDANGERED, THREATENED, AND SENSITIVE 
SPECIES. (9/89) Location of areas needing special measures for protection of 
plants or animals listed as threatened or endangered under the Endangered 
Species Act of 1973, as amended, or as sensitive by the Regional Forester under 
authoriry of FSM 2670, are shown on Sale Area Map and identified on the ground. 
Measures needed to protect such areas have been included elsewhere in this 
contract or are as follows: 

If protection measures prove inadeouate, if other such areas are discovered, or 
if new species are listed as Federally threatened or endangered or as sensitive 
by the Regional Forester, Forest Service may either cancel under C8.2 or 
unilaterally modify this contract to provide additional protection regardless 
of when such facts become known. Discovery of such areas by either parry shall 
be promptly reported to the other parry. 

In the event of contract modification under this Subsection, Purchaser shall be 
reimbursed for any additional protection required by the modification, provided 
that any work or extra protection required shall be subject to prior approval 
by Forest Service. Amount of reimbursement shall be determined by Forest 
Service using standard Forest Service rate redetermination methods in effect at 
time of agreed change and shall be in the form of a reduction in Current 
Contract Rates unless agreed otherwise in writing. However, in no event may 
Current Co~tract Rates be reduced below Base Rates. 



PART CB.O - OTHER CONDITIONS 

CS.2 - TERMINATION. (12/S9) The Chief, Forest Service, by written notice, 
may terminate this contract, in whole or in part, (1) to comply with a court 
order, regardless of whether this sale is named in such an order, upon 
determination that the order would be applicable to the conditions existing on 
this sale; or (2) upon a determination that the continuation of all or part of 
this contract would: 

(a) Cause serious environmental degradation or resource damage. 

(b) Be significantly inconsistent with land management plans adopted or 
revised in accordance with Section 6 of the Forest and Rangeland 
Renewable Resources Planning Act of 1974, as amended. 

(c) Cause serious damage to cultural resources pursuant to C6.24#. 

(d) Jeopardize the continued existence of Federally listed threatened and 
endangered species or, cause unacceptable adverse impacts on sensitive 
species, identified by the appropriate Regional Forester. 

Compensation for termination under this prOVision shall be calculated pursuant 
to C9.5, except; compensation for termination under (1) shall be calculated 
pursuant to C9.Sl when included in this contract and compensation for 
termination under (2)(d) shall be calculated pursuant to C9.S2 when included in 
this contract. 

CS.21 - DELAY IN RECONSTRUCTION OF PROCESSING FACILITIES. (6/78) 
Notwithstanding the l2-month limitation in BS.2l, if P~rchaser demonstrates a 
diligent effort has been made to replace primary timber proceSSing facilities 
and that delays in doing so have been beyond Purchaser'S control, Forest 
Service may authorize Contract Term Adjusanent up to a tc~al of 24 months. 

CS.21 (OPTION 2)" - CONTRACT TERM ADJUSTMENT. (7/87) Partial shutdowns 
required under C7.22, Level II and III, which prevents Purchaser from loading 
and hauling Included Timber, will entitle Purchaser to Contract Term Adjustment 
pursuant to BS.2l, item (c) (ii); except that only those partial shutdowns 
occurring after August 1 of any year and prior to end of Normal Operating 
Season will be recognized. For such shutdowns Purchaser will be given one (1) 
day of additional time for each two (2) calendar days lost. 

CS.23 - CONTRACT TERM EXTENSION. (11/85) "Contract Term Extension" means 
an extension of the term of this contract at the request of Purchaser other 
than Contract Terr Adjustment under BS.21. This Subsection shall not obligate 
Forest Service to grant a Contract Term Extension. 
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Cd) All contractual requireme~tS have been met by Purchaser and accepeed 
by Forest Service on area cutover at time of Purchaser's request except for 
areas where logging is in progress at time of Purchaser's request. Purchaser's 
burning of current slash, or seeding or planting for erosion control, may be 
temporarily waived if weather or other considerations make such work 
impractical. 

Ce) Any payment required under C4.26# has been made. 

Contract Term L~tension shall not become effective unless payments required by 
C8.23 have been paid and the initial Extension Deposit required by C4.2s4 shall 
have been made by the effective date of any extension. 

C8.3 - CONTRACT MODIFICATION. Cl/86) Upon written agreement, this 
cpntract may be modified to revise A9 and AlO to add roads not listed in A9 as 
necessary to facilitate reconstruction of existing For~st Service roads or 
accepted Specified Roads including appurtenances thereto. Roads or road 
segments to be added must meet the following conditions: a) the required work 
must be on an aceual hauling route used by, or scheduled for use by, Purchaser. 
b) the required work must be the result of unforeseen· cause. such as slides. 
slumps, washouts, sub grade conditions .or similar causes, and c) the work must 
be necessary for economic, safe and practical use of the road by Purchaser. 
Additions will not be made when reconstruction is made necessary by Purchaser'S 
negligence. 

Revised A9 and adjustments to Purchaser Credit Limit in A10 shall be made by 
Forest Service in accordance with Bs.2. Increase in Purchaser Credit Limit 
shall be limited to $20,000 or less. Cost adjustments for increase in 
Purchaser Credit Limit for added roads shall be calculated in accordance with 
C5.221#, C5.2s1#, Cs.2s3 and CS.2S4. 

Forest Service may make modifications in Timber Specifications in B2.0, 
Transportation Facilities in Bs.O, or Operations in B6.0, or in related Special 
Pre·isions, if and to the extent that such changes are reasonably necessary t~ 
make the contract consistent with guidelines and standards developed to 
implement Section 6 of the Forest and Rangeland Renewable Resources Planning 
Act of 1974, as amended and with land management plans, developed or revised 
thereunder. Such modifications shall be limited to requirements· with which 
Purchaser can reasonably comply. Resulting changes in the value of remaining 
Included Timber shall be reflected in a rate redetermination conducted in 
accordance with C3.3l2. Rates so redetermined shall apply to timber removed 
from Sale Area after the effective date of the modification. 

CS.63 - NONDISCRIKINATION IN EHPLOY.HENT. (6/18) Nothing in this contract 
shall be construed to require or permit discrimination based on sex. 
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KRISTINE OLSON, OSB 17J254 
United States Attorney 
JAMES L. SUTHERLAND, OSB #68160 
Aaaiatant U.S. Attorney 
701 High street 
Eugene, OR 97401-27'8 
Telephone: (541) 465-6771 

LOIS J. SCHIFFER 
Assistant Attorney General 
MICHELLE L. GILBERT 
GEOFFREY GARVER 
U.s. Department of Justice 
Environment and Natural Resources Division 
Ceneral Litigation Section 
P.O. BoX 663 
Washington, D.C. 20044-066J 
Telephone: (202) 305-0460 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

NORTHWEST FOREST RESOUkCE COUNCIL, ) 

Plaintiff, 

v. 

DAN GLICKMAN, in his capacity as 
secretary of Agriculture, 
BRUCE BABBITT, in his capacity as 
Secretary of Interior 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

---------------------------------) 

Civil No. 95-6244-HO 
(lead case) 
Civil No. 95-6267-HO 
(conGolidated case) 

FEDERAL DEFENDANT'S 
OPPOSITION TO NFRC'S 
MOTION TO COMPEL 

I, William L. Bradley 40 hereby depose and say that: 

1. My name is William L. Bradley. I have previously 

prepared a declaration ror this case, in which I described my 

position with the Bureau ot Land Management (BLM) and the nature 

of .y respon5ibilities. 
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2. Z am familiar with the Rescissions Act, Public Law 104-

15a (109 stat. 194), including the provisions reqardinq "Award and 

Releaae of Previously ottered and Unawarded Timber Sale 

contracts," section a001(k). 

3. Thi. declaration is being tiled to intorm the court of 

the proqress the 8LM has made in offering replacement volume to 

Murphy Timber ~or unit No. ~ of the Bear Air sale and to Hull­

Oakes for unit No. 2 ot the Roman .Dunn sale. Both ot these units 

meet the court's definition of "known to be nestinq". 

4. On April 24, 1996, Murphy Timber was shown propoeed 

replacement volume tor Unit No. 2 of the Bear Air sale. Murphy 

Timber later rejected this offer stating that the timber was not 

ot like kind and value. 

S. On Hay 13, 1996, Murphy Timber was shown a second .tand 

of proposed replacement volume. Murphy Timber is currently 

considering this propo_al. 

6. On April 15, 195a6, a meeting was held with Hull-Oa~.s 

Lumber to discuss replacement volume tor Roman Dunn No.2. Atter 

axamining the proposed timber, Hull-Oakes rejected the offer 

stating that the .tem size was too small tor their needs (not of 

11k. kind). A .econd proposal was ma~e to Hull-Oakes. In a 

letter to the di.trict date~ Hay 10, 1996, Hull-Oakes stated that 

NINETEENTH DECLARA'l'ION OF WILLIAM L. BRADLEY, Page 2 
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they accept the offer pending an agreement on the value 

determination. A meet1nq has been scheduled for May 22, 1996, to 

discuss this. 

7. Aa atated in Instruction Memorandum No. OR-g6-63 dated 

April 8, 1;96, replacement volume w1ll comply with the Standards 

and Cuidelines or the Northwest Forest Plan and the western 

Oregon Resource Management Plans and all existing environmental 

laws. 

I declare under penalty ot perjury that the foreqoing is true and 

correct. 

Ii:xecutac:! at Portlanc:!, oragon, on '1l1ff <: e?q 11th . 

42~L_'/&~< 
William L. Bradley 

NINETEENTH DECLARATION OF WILLIAM L. BRADLEY, Page 3 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on May 21, 1996 she 
caused one copy of the foregoing FEDERAL DEFENDANTS' OPPOSITION 
TO NFRC'S MOTION TO COMPEL TIMBER AND RESPONSE TO REPLY BRIEF to 
be served by facsimile and first class mail upon the counsel of 
record hereinafter named: 

MARK RUTZICK 
500 Pioneer Tower 
888 S.W. Fifth Avenue 
Portland, OR 97204-2089 
Telephone: (503) 499-4572 
Fax: (503) 295-0915 

PATTI A. GOLDMAN 
ADAM J. BERGER 
KRISTEN L. BOYLES 
Sierra Club Legal Defense Fund 
705 Second Avenue, Suite 203 
Seattle, WA 98104 
Telephone: (206) 343-7340 
Fax: (206) 343-1526 

SCOTT HORNGREN 
1800 One Main Place 
101 S.W. Main st. 
Portland, OR 97204 
Telephone: (503) 225-0777 
Fax: (503) 225-1257 

MARIANNE DUGAN 
western Environmental Law Center 
1216 Lincoln Street 
Eugene, Oregon 97401 
Telephone: (503) 485-2471 
Fax: (503) 485-2457 

~~:t: 
Michelle L. Gilbert 

28 CERTIFICATE OF SERVICE -1 
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Mark C. Rutzick, OSB #84336 
MARK C. RtTrZICK LAW FIRM 
A Professional Corporation 
500 Pioneer Tower 
888 S.W_ Fifth Avenue 
Portland, Oregon 97204-2089 
(503) 499-4573 

Attorney for Plaintiff 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

NORTHWEST FOREST RESOURCE ) 
COUNCIL, an Oregon corporation, ) 

Plaintiff, 

and 

SCOTT TIMBER CO., VAAGEN BROS. 
LUMBER INC., and WESTERN TIMBER 
CO. , 

Plaintiff-intervenors, 

vs. 

DAN GLICKMAN, in his capacity 
as Secretary of Agriculture; 
BRUCE BABBITT, in his capacity 
as Secretary of the Interior, 

Defendants, 

and 

OREGON NATURAL RESOURCE 
COUNCIL, et al., 

Defendant-intervenors. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

-------------------------------) 

Civil No. 9S-6244-HO 
Lead Case 

Civil No. 95-6267-HO 
Civil No. 95-6384-HO 
Consolidated Cases 

NFRC'S SECOND REPLY 
MEMORANDUM IN FURTHER 
SUPPORT OF MOTION TO COMPEL 
PROVISION OF REPLACEMBNT 
TIMBER FOR CBRTAIN SALE 
UNITS 

Plaintiff Northwest Forest Resource Council ("NFRC") submits 

this reply to address' the arguments presented by the federal 
MARK C. RUTZlctt LAw FIRM 

. Page 1 - NFRC' S SBCOND REPLY MEMORANDUM IN FURTHER 
SUPPORT OF MOTION TO COMPEL PROVISION OF 
REPLACEMENT TIMBER FOR CERTAIN SALE UNITS 

....... _coo_ ...... 
A-._L_ 

600 ~ ... or Tower 
888 S,W. Fifth Avotl .... 

PortJ.,.,d. OR 97204-2OS9 
111031.".'&". en 1602129&.011
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defendants in their opposition eo NFRC's motion to compel 

replacement timber for 24 timber sale units, filed May 21, 1996. 

The federal defendants do not deny the central points of 

NFRC's motion: even though the government has a mandatory duty 

under section 2001{k) (3) to provide replacement timber for units 

withheld under (k) (2), the Forest Service has not even started to 

provide replacement timber for any of the 140 units it has 

withheld under (k) (2), including the 22 units at issue in NFRC's 

motion. 

The government's response merely argues that it must comply 

with other environmental laws before providing replacement 

timber, implying, though not directly arguing, that these other 

laws will force the Forest Service to take years to comply with 

(k) (3) . 

At the same time, government counsel also argues that no 

injunctive relief is needed against the BLM because that agency 

has already found replacement timber for the two BLM units in 

question in NFRC's motion, and has agreed or will soon agree with 

the purchasers to provide that timber under (k) (3) . 

The government never explains the contradiction in the two 

agencies' positions; the BLM has already been able to complete 

the process of finding replacement timber under (k) (3), .in 

compliance with all environmental laws, while the Forest Service 

has not even started and will take well over a year to finish the 

process. 

The BLM's ability to find and provide replacement timber 
MARK C. AUTZICK LAw F .... 
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1 promptly. in compliance with environmental laws, shows that the 

2 Porest Service could also act promptly if ordered to do so. 

3 Further, its duty to comply with other environmental laws is in 

4 fact excused by section (k) (1). Thus, this court can and should 

5 order the Forest Service to comply with section (k) (3) by 

6 providing replacement timber within 30 days.l 

7 ~Bt 

8 SBC'l"IOH 2001 (Jt) (1) ALLOWS TIlE COXPLRTZON OP A TIMBER 
SALE CONTRACT -NOTWZTBSTANDLNG ANY OTHER PROVISION OP 

9 LAW· EVEN WHEN THE CONTRACT IS MODIPIED ONDER SECTION 
(k) (3) • 

10 

11 

12 

13 

14 

16 

16 

17 

18 
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20 

21 

22 

23 

24 
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The government argues that a timber sale contract released 

under section 2001(k) (1) loses the protection of the "notwith-

standing any other provision of law" clause if the contract is 

modified to include replacement timber under section (k) (3), The 

language of the statute plainly refutes this argument. 

The three paragraphs of section 2001(k) work sequentially. 

Section (k) (1) defines the universe of timber sale contracts 

subject to the section. Section (k) (2) exempts some sale units 

within that universe from release and completion. Section (k) (3) 

requires replacement timber for the units exempt under (k) (2), 

Thus, section (k) (3) necessarily applies only to units of 

contracts that are already subject to (k) (1). For this reason, 

there was no reason for Congress to repeat in (k) (3) the "not-

1 NFRC ~riginally requested replacement timber by June 1, 
1996. The passage of time has rendered that date impracticable. 
NFRC asks for replacement timber for the 24 units in question as 
soon as possible and in any event within 30 days. 
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withstanding any other provision of law" directive that already 

applied to the entire universe of covered sales. Its absence, 

contrary to the government's argument, proves nothing about 

Congress' intent, which is clear from the language of (k) (1) _ 

Since (k) (2) and (k) (3) operate on a unit by unit basis, 

while (k) (1) applies to an entire contract, the government's 

position would result in the original units of a (k) (1) contract 

being protected by the "notwithstanding any other provision of 

law" clause while other units, that are replaced under (k) (3), 

would be subject to other laws, lawsuits and appeals. Congress 

could not have intended that different units of the same timber 

sale would be subject to such inconsistent standards. The plain 

language of (k) (1) protects the entire contract, including units 

replaced under (k) (3) . 

The government itself points out that providing replacement 

timber under (k) (3) does not involve the offer or award of a new 

contract. Federal Defendants' Opposition To NFRC's Motion To 

Compel Timber at 13. Rather, as the government argues, (k) (3) 

simply requires modification of the original contr~ct to change 

the designation of the included timber. 

The replacement timber is expressly "subj ect to the te:nns of. 

the original contract." Section 2001(k) (3). After the contract 

is modified to provide replacement timber, it remains subject to 

section (k) {l', including its "notwithstanding any other pro­

vision of law" clause. The entire sale can be operated notwith­

standing other laws. even after it is modified. 
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This is exactly how the government interpreted section (k) 

in April 1996 when it provided replacement timber to Scott Timber 

Co. for the Pirst and Last timber sales, pursuant to its newly­

issued regulations, without complying with NEPA, the National 

Forest Management Act or the Endangered Species. Government 

counsel's attempt to distinguish this inconsistent conduct, see 

Federal Defendants' Opposition at 7 n.S, is unconvincing: 

1. They argue that "notwithstanding any other provision of 

law" exempts replacement timber for the First and Last sales from 

environmental laws because those sales were subject to Ck) (1). 

That argument supports NFRC's position on this motion: the 

government itself has previously conceded, on many occasions, 

that all th~ sales requiring replacement timber under (k) (3) are 

subject to (k) (1) . See, e.g., Declaration of Jerry Hofer 

(September 29, 1995), Exhibit 1 (Directive from Forest Service 

Chief Jack Ward Thomas). Indeed, as shown above, a sale unit 

cannqt be subject to the (k) (2) exemption unless it is part of a 

contract subject to (k) (1). Thus, all (k) (3) replacement volume 

is for sales subject to (k) (1), just like First and Last. The 

government's argument proves NFRC's position. 

2. The government also argues that imminent logging on the 

First· and Last sales precluded compliance with other environmen-

tal laws. This remarkable argUment is flatly wrong: if other 

environmental laws apply, they cannot be violated at the choosing 

of the government merely because the government believes the 

result is justified. The government cannot really contend that, 
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1 for example, it: can violate the Endangered Species Act with 

2 impunity because it wants to avoid logging old growth forest. 

3 Thus, the government's prior conduct of providing replace-

4 ment timber on the Pirst and Last sales, and other sales, without 

5 complying with other environmental laws refutes its newly-

6 advanced contrary interpretation offered here by its attorneys. 

7 Section (k)(1) allows the completion of all the contracts 

8 covered by that paragraph even after replacement timber is 

9 provided under (k) (3). Section (k) (1) excuses further compliance 

10 with environmental laws on these sales, including units replaced 

11 under (k) (3) . 

12 COllclusioD 

13 NFRC's motion to compel provision of replacement timber for 

14 24 sale units should be granted. Defendants should be ordered to . 

15 provide replacement timber for these units in compliance with 

16 section 2001(k) (3) as soon as possible and in any event within 30 

.17 days. 

18 Dated this 24th day of May, 1996. 

19 MARK C. RUTZICK LAW FIRM 
A Professional Co 'oration 
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BY: __ ~ __ ~ __ L-~-+ __________ __ 
Mark C. Rutzick 
Attorney for Plaintiff 
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