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Michael E. Haglund, OSB 77203 
Scott W. Horngren, OSB 88060 
Shay S. Scott, OSB 93421 
HAGLUND & KIRTLEY 
Attorneys at Law 
1800 One Main Place 
101 S.W. Main Street 
Portland, Oregon 97204 
(503) 225-0777 

Attorneys for Scott Timber Co. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

NORTHWEST FOREST RESOURCE } 
COUNCIL, an Oregon } 
corporation, } 

} 
Plaintiff, } 

} 
v. } 

) 
DANIEL R. GLICKMAN, in his ) 
capacity as Secretary of ) 
Agriculture, BRUCE BABBITT, in ) 
his capacity as Secretary of ) 
Interior, } 

) 
Defendants. 

I. INTRODUCTION. 

No. 95-6244-HO (Lead) 
No. 95-6267 -HO (Consolidated) 
No. 95-6384 -HO (Consolidated) 

SCOTT TIMBER CO.'S REPLY IN 
SUPPORT OF MOTION TO COMPEL 
REPLACEMENT VOLUME 

In their Memorandum in Opposition to Scott Timber Co.'s 

Motion to Compel Identification and Release of Replacement Volume 

(Govt. Opp.), federal defendants contend that the replacement 

timber volume mandated by Section 2001(k) (3) of the Emergency 

Salvage Timber Sale Program is subject to administrative appeal 

and the National Environmental Policy Act (NEPA) process. Govt. 

Opp. at 12. This assertion is without merit. Release of the 

HAGLUND" KIRTLEY 
ATrORNEYS AT LAW 
ONE MAIN PLACE 

Page 1 - SCOTT TIMBER CO.'S REPLY IN SUPPORT 
OF MOTION TO COMPEL REPLACEMENT 
VOLUME 

101 S.W. MAIN. SUITE 1100 
PORTLAND. OREGON 97104 
TELEPHONE (503) ll5-4777 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

.22 

23 

24 

25 

26 

timber sales are ultimately authorized by Section 2001(k) (1), 

which preempts the administrative procedures of NEPA. Section 

2001(k) (3) simply directs the Secretaries to identify replacement 

timber if for any reason Section 2001(k) (1) sales are not 

released. The Justice Department's assertion that administrative 

appeals and all environmental laws apply to identification of 

replacement volume is inconsistent with the Emergency Salvage 

Timber Sale Program, the regulations promulgated by the 

Secretaries, and the Secretaries' prior implementation of the 

replacement volume provision. 

This issue is not before the Ninth Circuit Court of 

Appeals because the Bureau of Land Management and Forest Service 

is currently identifying replacement volume and federal 

appellants did not raise the issue of the scope of their 

replacement volume obligations in their appeal. This Court has 

jurisdiction to grant Scott Timber relief. 

II • ARGUMENT • 

Section 2001(k) (1) directs the Secretaries to release 

existing timber sales "notwithstanding any other provision of 

law." Section 2001(k) (3) supplements (k) (1) by directing the 

Secretaries to provide replacement timber, "if for any reason" 

the Section 2001(k) (1) sales are not released. Federal 

defendants do not question that Section 2001(k) (1) ultimately 

governs release of green sales, or that such sales are not 

subject to administrative appeal and NEPA. Rather, federal 
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defendants claim that administrative appeal and NEPA apply to 

identification and release of Section 2001(k) (3) replacement 

timber. 

Federal defendants' position assumes that 

Section 2001(k) (3) controls the release of timber independently 

of (k) (1). This assumption is untenable: r~lease of timber must 

be mandated, and therefore controlled, by Section 2001(k) (1) 

before (k) (3) even applies. Section 2001(k) (3) directs that 

replacement timber shall consist of an "equal volume of timber, 

of like kind and value ... subject to t,he terms of the original 

contract." Thus, except for changing the source of the timber, 

Section 2001(k) (3) does not alter the terms of sales, as set by 

(k) (1) . 

SUbjecting release of replacement timber to lengthy 

administrative appeal and NEPA review also defeats Congress's 

intent in enacting Section 2001(k). The provisions releasing 

existing sales, like the rest of the Rescissions Act, were 

intended to speed up the flow of timber to mills and local 

communities. H. Conf. Rep. 104-124, pp. 136-37. Congress passed 

the bill on the assumption that timber would be made available 

free from further administrative delay. H. Comm. Rep. 104-71, 

pg. 22. Given Congress's intent to expedite timber sales, there 

is no reason to assume Congress wished to delay identification 

and release of replacement timber. 
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1 The litigation position adopted by the Department of 

2 Justice has not been adopted and applied by the Secretaries. An 

3 agency's interpretation of its own regulations are normally 

4 entitle"d to deference, Trustees of Cal. State Univ. v. Riley, 74 

5 F.3d 960, 966 (9th Cir. 1996), but "no deference is owed when an 

6 agency has not formulated an official interpretation . but is 

7 merely advancing a litigating position." United States v. 

8 Trident Seafoods Corp., 60 F.3d 566, 559 (9th Cir. 1995); ~ 

9 also 3550 Stevens Creek Associates v. Barclay's Bank of Cal., 915 

10 F.2d 1355, 1364 n.19 (9th Cir. 1990), cert. denied 500 U.S. 917 

11 (1991) . 

12 The Secretaries' official regulatory and implementing 

13 actions, contrary to the Justice Department's litigation 

14 position, have not applied administrative appeals and NEPA to 

15 identifying and releasing replacement volume. In response to the 

16 Emergency Salvage Timber Sale Program, Secretary Glickman on 

17 April 3, 1996, promulgated 36 C.F.R. § 223.85(b), which governs 

18 identification of substitute timber for Section 2001(k) sales. 

19 65 Fed. Reg. 14618 (April 3, 1996). The Secretary explained that 

20 the rule was promulgated on an expedited basis precisely because 

21 of the duty to immediately release Section 2001(k) sales. Id. at 

22 14620. Neither the preamble to the rule nor the rule itself 

23 mentions an exception from this duty to promptly release timber 

24 under Section 2001(k) (3),but rather recognize that (k) (1) sets 

25 

26 
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the "general release requirements" for existing sales. Id. at 

14619. 

While the Secretaries have not formulated any official 

interpretation of the Emergency Salvage Timber Sale Program 

supporting the Justice Department's litigation position, they 

have promulgated regulations on point which indicate replacement 

timber volume should not be subject to administrative appeal. 

Specifically, the Forest Service "shall dismiss any notice of 

appeal on subsequent implementing actions that result from 

initial decision subj ect to review." 36 C. F. R. § 217.4 (b). The 

regulation gives an example that "an initial decision to offer a 

timber sale is appealable under this part; subsequent actions to 

advertise or award that sale are not appealable." Id. The 

Forest Service simply has not allowed administrative appeal of 

timber sale contract modifications in general and of 2001(k) 

modifications in particular. See Exhibit B, p. 1, attached to 

NFRC Memorandum in Support of Motion to Compel (releasing 

replacement volume for harvest without appeal or NEPA review 

pursuant to Section 2001(k) and 65 Fed. Reg. 14618). Given the 

inconsistency of the Secretaries prior regulatory inte~pretations 

and their current litigation position, "[d]efererice to what 

appears to be nothing more than an agency's convenient litigating 

position would be entirely inappropriate." Bowen v. Georgetown 

Univ.Hospital, 488 U.S. 204, 212 (1988). 
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Finally, the Secretaries' actual implementation of 

Section 2001(k) (3) to identify and release replacement volume has 

not applied NEPA or administrative appeal rules. Numerous sales 

have been modified to identify replacement volume without NEPA 

review or administrative appeal, including Scott Timber Co.'s 

Boulder Krab (murrelets), First, Last, and China Creek (owls) 

Timber Sales. The replacement volume was identified and reviewed 

by the purchaser and harvest has begun or is already completed 

for the replacement units. For example, the First and Last 

Timber Sales involved over ten million board feet of replacement 

volume. Replacement volume was identified for the First Timber 

Sale starting on approximately April 6, 1996 and harvest of 

replacement volume on this sale is complete. Replacement volume 

has been identified for other Section 2001(k) sales without 

applying NEPA or allowing administrative appeal, including the 

Anchovy and Red 90 Timber Sales. 

III. THIS COURT HAS JURISDICTION TO GRANT SCOTT TIMBER RELIEF. 

Scott Timber's requested relief is entirely consistent 

with its complaint. In its complaint, Scott Timber requested 

that the defendants release and permit to be completed .all of the 

timber sale units purchased by Scott Timber. As 'additional 

relief, Scott Timber requested "other relief as the court finds 

reasonable and necessary." Consistent with this request for 

other relief as the court finds reasonable and necessary, the 

Court has retained jurisdiction requiring defendants to provide 
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1 biweekly reports on the compliance with 2001(k). These reports 

2 have also described sales for which replacement volume was 

3 identified. 

4 For the particular units subject to the current motion, 

5 we believe it is within the Court's jurisdiction to provide Scott 

6 Timber complete relief and to enter an order requiring the 

7 identification and release of replacement volume for those units 

8 that the defendants have determined they will not release 

9 pursuant to the Court's January 19, 1996 Order on Scott Timber's 

10 complaint. This is particularly true for the units that are 

11 subject to this motion because defendants have never argued that 

12 these units should be released nor did Scott Timber appeal this 

13 Court's January 19, 1996 interpretation regarding the release of 

14 these units. Consequently, if the Ninth Circuit rules in favor 

15 of defendants, it will not effect these particular timber sale 

16 units. None of the sale units for which Scott Timber seeks 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

replacement volume were included among those that Scott Timber 

sought permission to log as part of the stay pending appeal 

motions. 

If the Court believes that Scott Timber's co~p1aint 

must be amended, Scott Timber respectfully requests that it be 

given leave to amend and'wi11 do so immediately if ordered by the 

Court. 

. . . . . . 
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IV. CONCLUSION. 

Federal defendants' assertion that replacement timber 

sales are subject to additional administrative review and NEPA is 

contrary to the Emergency Salvage Timber Sale Program. Moreover, 

federal defendants' current position regarding replacement timber 

sales is inconsistent with their own previously adopted 

regulations and their actions implementing Section 2001(k). For 

these reasons, this court should conclude that replacement timber 

sales must be released "notwithstanding any other provision of 

law. " 

Dated this k);:d day of 

KIRTLEY 

tt W. Horngren 
torneys for Plaintiff 
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The Ninth Circuit has denied our Petition for Rehearing 
and has issued a modified opinion. Atached is a copy of 
the order denying the petition together with the 
modifications to the original opinion. I will circulate 
a full copy of the modified opinion tomorrow. 

No news yet on the (k) (2) appeal. 
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I. 

FOR PUBLICATION 

UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 

NORTHWEST FOREST RESOURCE 
COUNCIL, an Oregon corporation, 
Plaintiff-Appellee, 

v. 

DANIEL GLICKMAN, in his capacity 
as Secretary of Agriculture; BRUCE 
BABBITT, in his capacity as 
Secretary of the Interior, 
Defendants, 
and 

OREGON NATURAL RESOURCES 
COUNCIL; SIERRA CLUB, INC.; 
PILCHUCK AUDUBON SOCIETY; 
WESTERN ANCIENT FOREST 
CAMPAIGN; PORTLAND AUDUBON 
SOCIETY; BLACK HILLS AUDUBON 
SOCIETY; and HEADWATERS, 
Intervenors-Appellants. 

6444 

No. 95-36038 

D. C. No. 
CV-95-06244-MRH 
ORDER AND 
AMENDED 
OPINION 
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" 

NORTHWEST FOREST RESOURCE 
COUNCIL, an Oregon corporation, 
Plaintiff-Appellee, 

v. 

DANIEL GLICKMAN, in his capacity 
as Secretary of Agriculture; BRUCE 
BABBITT, in his capacity as 
Secretary of the Interior, 
Defendants-Appellants, 

and 

OREGON NATURAL RESOURCES 
COUNCIL, INC.; SIERRA CLUB, INC.; 
PILCHUCK AUDUBON SOCIETY; 
WESTERN ANCIENT FOREST 
CAMPAIGN; PORTLAND AUDUBON 
SOCIETY; BLACK HILLS AUDUBON 
SOCIETY; and HEADWATERS, 
Intervenors. 

Appeal from the United States District Court 
for the District of Oregon 

No. 95-36042 

D.C. No. 
CV-95-06244-MRH 

Michael R. Hogan, Chief District Judge, Presiding 

Argued and Submitted 
January 8, 1996--Portland, Oregon 

Filed April 24, 1996 
Amended May 30, 1996 

Before: John T. Noonan, Jr., Edward Leavy and 
Michael Daly Hawkins, Circuit Judges. 

Opinion by Judge Hawkins 

6445 
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Mark C. Rutzick and Alison Kean Campbell, Portland, Ore
gon, for the plaintiff-appellee. 

ORDER 

The Opinion filed April 24, 1996, slip op. 4941-4971, is 
amended as follows: 

Page 4956, lines 3-8; delete beginning "By the terms of 
Section 318," through "8 318 (a) (2) ." and substitute: 

By its terms, Section 318 encompasses "the national 
forests of Oregon and Washington," S 318(a) (I), 
including "the thirteen national forests in Oregon 
and Washington known to contain northern spotted 
owls[,]" S 318(a) (I), as well as the Bureau of Land 
Management's "administrative districts in western 
Oregon. II S 318 (a) (2) . 

Page 4957, lines 6-10: delete beginning IISection 318 
authorized" through "S 318(a) (2)." and substitute: 

Section 318 mandated that certain sales quotas be 
met through timber sales in (1) "the thirteen national 
forests in Oregon and Washington known to contain 
northern spotted owls [, ]" S 318 (a) (1), and (2) the 
Bureau of Land Management's "administrative dis
tricts in western Oregon." S 318(a) (2). 

Page 4958, second full paragraph, lines 9-17: delete begin
ning liThe statute defined ll through" 'subject .to [8] ection 
318.'11 and substitute: 

The statute covers "the national forests of Oregon 
and Washington," 8 318(a) (I), including "the thir
teen national forests in Oregon .and washington 

6449 
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known to contain northern spotted owls[,]" 
S 318(a) (1), as well as the Bureau of Land Manage
ment's "administrative districts in western Oregon." 
S 318(a) (2). Although the statute imposed special 
substantive and procedural requirements on timber 
sales in "the thirteen national forests in Oregon and 
Washington known to contain northern spotted 
owls[,]" S 318(a) (1), the other geographical units 
encompassed by the statute may nonetheless be said 
to be IIsubject to [S]ection 318." 

Having amended the Opinion, the panel votes to DENY the 
Petition for Rehearing filed by, Oregon Natural Resources 
Council, to DENY defendants-appellants' Petition for Rehear
ing or, in the Alternative, Motion for Clarification and Stay, 
and to GRANT Northwest Forest Resource Council's Motion 
to Transfer Consideration of Attorney Fees to District Court. 

OPINION 

HAWKINS, Circuit Judge: 

We consider what would appear to be a relatively straight
forward question of statutory interpretation with fairly pro
found consequences. This appeal requires us to determine the 
relationship between two separate statutory provisions gov
erning timber sales, Section 2001(k) (1) of the Fiscal Year 
1995 Emergency Supplemental Appropriations for Disaster 
Relief and Rescissions Act, and Section 318 of the Depart
ment of the Interior and Related Agencies Appropriations 
Act. In particular, we must determine the meaning of the 
phrase "subject to [S]ection 318" as it appears in Section 
2001{k) (1) of the 1995 Rescissions Act. It is not our role to 
determine the wisdom of Section 2001(k) (1), only its mean
ing. 

6450 
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MESSAGE: Attached is a short request we filed with 
Judqe Hogan yesterday. After talking with the Assistant u.s. 
Attorney, who thought Hogan could rule on some of the very 
important issues raised in NFRC's reply brief on alternative 
timber, we decided to file the attached to ensure tbat we had tne 
opportunity to brief the issues before any such rulinq was made. 
The brief, to be filed on Tuesday (which is basically when it 
would be due under the local rules) will have to address the 

I issues of nonapplicability of "notwithstanding" protections to L.\" \,..... 
lX(3) timber and whether k(J) sales should be considered option 9 I I~: I 
sales entitlinq them to the proteotions provided by that '1r~ 
subsection of the Act. As to this later point, it is my , 
understanding that a decision has been made that these, sales 
would not be deemed option 9 sales, but I was not certain whether 
this was a formal decision agreed to by the agenoios. I think 
ther.e may be some confusion on this point. If there is any open 
question on this issue, I would appreciate it if you would call 
me to discuss it, so that the draft brief reflects the right 
position. Thanks. 

Michelle 
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~ KRISTINE OLSON 
United States Attorney 

2 JAMES L. SUTHERLAND 
Assistant united State~ Attorney 

3 70J. High St.reet 
Eugene, OR 97401 

4 (541) 465-677l 

5 LOIS J. SCHIFFER 
Assistant Attorney General 

6 ELLEN M. ATHAS 
MICHELLE L. GILBERT 

7 U.S. Departmen~ of Justice 
Environment and Natural Resources Division 

8 P.O. Box 663 
Washington, D.C.' 20044-0663 

9 Telephone: (202) 305-0460 

J.O 
IN THE UNITED STATES DISTRICT COURT 

11 FOR THE DISTRICT OF OREGON 

12 
NORTHWEST FOREST RESOURCE COUNCIL, ) 

l3 plaintiff, ) 
) Civ;ll No. 95-6244-HO 

14 v. ) (lead case) 
) civil No. 95-6267-HO 

15 ) (consolidated case) 
) 

~6 GLICKMAN and BABBITT, ) FEDERAL DEFENDANTS' 
Defendants, ) REQUEST TO FILE 

17 ) OPPOSITION TO NFRC'S 
OREGON NAT. RES. COUNCIL, et ala ) MOTION TO COMPEL 

l8 Defendants-Intervenors ) TIMBER AND R~PLY BRIBF 
) 

19 ) 

141 002/004 

20 Following plaintiff Scott Timber Company's motion to compel 

2J. the release of alternative timber by the United States Forest 

22 Service, on May 9, 1996, plaint1!! Northwest Fore~t Resource 

23 Council (NFRC) filed a similar motion seeking release of timber 

24 under section 2001(k) (3) for specific timber sale units. Without 

25 awaiting a response from the federal defendants to its motion, on 

26 May 13, NFRC filed a reply raising several new argumencs on 

PBDER~L nEFENDANTS' 
REQUSST TO FILE OPP09lTION 
-1-
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1 significant issues that have not been fully briefed by the 

2 government, as they were not part ot either of the plaintiff's 

3 complaints in ehis consolidat@d action. NFRC's motion also 

4 raises issues relating to the provision of alternative timber for 

5 timber sale units offered by the Bureau of Land Management. At 

6 the hearing on Scott Timber's motion on May 14, federal 

7 defendants requested that if the Court were to consider th~ new 

8 arguments, the government be provided the opportunity to brief 

9 these important and complex issues. Accordingly, federal 

1.0 defendants hereby request that the Court not rule on the issues 

11 raised in NFRC's reply brief until the government has had the 

12 opportunity to file the necessary brief, which it proposes to 

13 file by no later than May 21, 1996. 

14 

15 

1.6 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

PImi!RAt. Ol'!!I'mm~s' 
REQUEST TO FILE OPPOSITION . 
-2-
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~ Dated this 16th day of May, 1996. 

2 Respectfully submitted, 

3 KRISTINE OLSON 
United States Attorney 

4 
JAMES L. SUTHERLAND 

5 ~sistant United States Attorney 

6 LOIS J. SCHIFFER 
Assistant Attorney General 

7 

a 

9 

10 United States Department of Justice 
Environment and Natural 

11 

12 

13 

14 

15 
Of Counsel: 

16 
TIMOTHY OBST 

17 JAY MCWHIRTER 
Office of the General Counsel 

Resources Division 
General Litigation Section 
P.O. Box 663 
Washington, D.C. 20044-0663 
(202) 305-0460 

Attorneys for Defendants 

18 United states Department of Agriculture 
Washington, D.C. 

KAREN MOURITSEN 
20 Office of the Solicitor 

United States Department of the Interior 
21 Washington, D.C. 

22 

23 

24 

25 

26 

P~RR~l. DEFEND~NTS' 

REQUEST TO FILE OPPOSITION 
-3~ 
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• 

IN THE UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 

. No ... 95- 36042 DRAFT 
NORTHWEST FOREST RESOURCE COUNCIL, 

Plaintiff-Appellee 

v. 

DAN GLICKMAN and BRUCE BABBITT, 

Defendants-Appellants 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

CASE NO. 95-6244-HO 

REPLY TO APPELLEE'S OPPOSITION TO REQUEST 
FOR CLARIFICATION AND STAY 

On May 3, 1996, the Secretaries of the Interior and 

Agriculture filed a petition for rehearing on this Court's April 

24, 1996 opinion. The Petition sought to harmonize the Court's 

judgment with the text of the opinion. Specifically, we noted 

(Petition for Rehearing at 2) that the opinion, which describes 

the geographical scope of Section 2001(k) (1) as the thirteen 

national forests in Oregon and Washington known to contain the 

northern spotted owl and the BLM administrative districts in 

western Oregon, is at odds with the scope of the injunction 

affirmed by this Court. The injunction covers more than the 

thirteen "owl forests" -- it also covers six national forests in 

eastern oregon and Washington. 

~OOg 
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- 2 -

In its "opposition" to the Secretaries' Petition for 

Rehearing, NFRC concedes that the Court's IIdiscussion of Section 

318 * * * is in a few respects not completely comprehensive * * 

*." (Opposition at 6). NFRC concludes, however, that the "minor 

discrepancies are inconsequential to the Court's reasoning and to 

its conclusion. II Id. NFRC's attempt to assure this Court as to 

the lIinconsequential ll nature of the subject of the Secretaries' 

Petition· for Rehearing is at best disingenuous. Indeed, NFRC's 

entire opposition is based on an incorrect assumption that the 

timber sales in the western BLM districts released by Section 

318(a} (2) were not lIafforded the protections of Subsections 

318(b}-(k} .11 (Opposition at 5). A review of those subsections, 

however, demonstrates that the BLM sales authorized by Section 

318(a) (2) fell within the special environmental provisions of 

those sections. For example Section 318(b} (5) expressly 

prohibits timber sales in the western BLM districts which "occur 

within the 110 areas identified in the December 22, 1987 

agreement * * *." That same subsection also requires the BLM to 

identify, in conjunction with the Fish and Wildlife Service, "an 

- additional twelve spotted owl habitat areas []" in which no sales 

could occur. See also Sections 318(b} (6), 318(0), 318(g}, and 

318(h) whioh expressly include the BLM sales within the special 

environmental protections afforded by Section 318. Indeed, but 

for the existence of Section 318, and in particular, Section 

318(b) (6), these sales in the western BLM districts could not be 
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released. See ~ Seattle Audubon y. Robertson, 914 F.2d 1311, 

1313 (9th Cir. 1990), rev'd, Robertson v. Seattle Audubon 

Society, 503 U.S. 429 (1992). Thus NFRC is simply wrong in 

stating that the BLM sales allowed under Section 318(a) (2) did 

not fall within the protections of Sections 318(b)-(k). 

Similarly, NFRC is incorrect in stating (Opposition at 6) 

that Section 318(a) "authorized" the timber sales in issue in the 

"non-owl" forests of eastern Washington and Oregon. Section 

318(a) (1) simply established a target harvest level for the 

national forests in Washington and Oregon. To the extent that 

Section 318 "authorized" sales, such authorization was limited to 

the sales in the thirteen owl forests and western BLM districts -

areas in which the courts had previously enjoined timber 

harvesting based on violations of environmental laws. See,~, 

Portland Audubon Society v. Lujan, 884 F.2d 1233, 1237 (9th Cir. 

1989); Seattle Audubon Society v. Robertson, W. D. Wash., No. 89-

160WD (March 24, 1989). In contrast, the timber sales in the 

eastern "non-owl" forests proceeded under the National Forest 

Management Act, 16 U.S.C. 472, and other authorizing statutes. 

Indeed, the only court to consider the issue held that nothing in 

Section 318(a) (1) created a "mandatory action requiring the 

Forest Service to sell exactly 7.7 b[illionJ b[oardJ f[eet] of 

timber. * * * Thus, the Forest Service was required only to 

sell as much of the 7.7 bbf it deemed possible given section 

~011 
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318'8 environmental requirements." Gifford Pinchot Alliance v. 

Butruille, 752 F. Supp. 967, 971-972 (D. Or. 1990). 

CONCLUSION 

For the foregoing reasons and the reasons contained in our 

Petition for Rehearing, this Court should amend its judgment to 

include only the thirteen national forests known to contain 

northern spotted owls and the western BLM districts in Oregon and 

Washington. 

May 16, 1996 

Respectfully Submitted, 

DRAFT 
Albert M. FerIo, Jr. 
Attorney, Appellate Section 
Environment and Natural Resources 

Division 
Department of Justice 
P.O. Box 23795 
L'Enfant Plaza Station 
Washington, D.C. 20026 
(202) 514-2757 
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INTRODUCTION 

Plaintiff -Appellee Northwest Forest Resource Council 

("NFRC") opposes appellants' motion for clarification of the 

court' 5 April 24, 1996 Opinion and for a stay. of 11 timber 

sales. The Court's affirmance of the district court's orders is 

entirely consistent with the reasoning of the Court's Opinion, 

and is correct under section 2001(k) and section 318. There is 

no ambiguity in the Court's decision, and no basis for a stay of 

the sales that Congress released in section 2001(k). Appel-

lants' motion should be denied. 

APPELLANTS ARE NOT ENTI:TLED TO A STAY OF TIMBER SALES 
BECAUSE THB COURT'S OPINION IS FULLY CONSISTENT WI:TB 
THE COURT'S AFFI:RMANCE OF THE DISTRI:CT COURT'S INJUNC
TION. 

This appeal presented two related issues concerning the 

interpretation of section 2001 (k) of Public Law 104-19. One 

issue was whether the law applies to timber sales offered in 

fiscal years 1991-95, and the other was whether the national 

forest units "subject to section 318" include six national 

forests in eastern Oregon and Washington that were subject to a 

mandatory timber sale direction in section 318(a), but did not 

have to follow the special environmental provisions in section 

318 (b) . 

Section 318 (a) (1) mandated 7.7 billion board feet of Forest 

Service timber sales for 1989-90. It directed that 5.8 billion 

board feet of these sales come from "the thirteen national 

forests in Oregon and Washington known to contain northern 

141 003 
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spotted owls." These sales were required to follow the special 

environmental provisions in section 318(b) protecting ecologi

cally significant old growth and spotted owl habitat. Section 

318 (b) (1) - (4) • 

The other 1.9 billion board feet of Forest Service sales 

came from the six "eastside" national forests that do not 

contain northern spotted owls. In addition, Section 318(a) (2) 

mandated a further 1.9 billion board feet of Bureau of Land 

Management (BLM) timber sales. Neither the eastside Forest 

Service sales nor the BLM sales were required to contain the old 

growth and spotted owl protective measures required for the 

westside Forest Service sales. 

In this case the appellants argued both interpretation 

issues 'from a common premise: that section 2001 (k) was only 

intended to release timber sales that were subj ect to the 

special environmental provisions in section 318(b). From that 

premise, they contended that the phrase "subject to section 318" 

limits the statute to timber sales offered under section 318 in 

1989-90, and also limits the statute to timber sales from the 13 

national forests known to contain spotted owls and the six BLM 

districts in western Oregon. 

The district court rejected both these arguments and grant

ed injunctive relief to release "all timber sale contracts 

offered or awarded between October 1, 1990 and July 27, 1995 in 

any national forest in Oregon and Washington or [Bureau of Land 

Management] district in western Oregon. II Slip Op. at 4947. 

141 004 

3 



05/16/96 THU 15:34 FAX 2025144240 ENRD APPELLATE 
.:;; " 

N01-~506\lRB911S0.1KR 

Both issues were fully briefed by the parties on appeal, 

and both issues were discussed at length during the oral 

argument January 8, 1996. This court affirmed the district 

court's decision on both issues. Id. at 4947, 4970. 

Appellants now contend that the Court somehow missed the 

issue of the six eastside national forests in its April 24 

Opinion, or actually decided it contrary to the district court, 

even though the Court unconditionally affirmed the district 

court's orders. This argument is refuted by the text of the 

Opinion. 

The Opinion unequivocally rejects the common premise of 

appellants' argument: that "subject to section 318" limits 

section 2001{k) to releasing timber sales that were subject to 

the special environmental provisions in section 318(b). The 

Court very clearly held that 1991-95 timber sales are released 

even though none of these sales were prepared under section 318. 

In rejecting the common premise of appellants' argument, 

the Opinion necessarily also rej ected appellants I contention 

that section 2001 (k) is limited to national forests known to 

contain spotted owls because the eastside national forests did 

not have to comply with section 318(b). 

In applying the doctrine of last antecedent to find that 

section 318 "defines only the geographic scope of timber sales 

required by Section 2001 (k) (1), and not other characteristics of 

the sales," the Court explained: 

The Secretaries contend that the doc
trine of last antecedent should "not apply in 
this case because they argue it would pro-

141 005 
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duce an absurd result: It would require the 
release of· timber sales offered in forests 
that were never subj ect to Section 318' 8 
environmental and procedural protections. 

Such a result is not absurd. On the 
contrary, it mirrors the original provisions 
of Section 318. By its very terms, Section 
318 accords such protections to only a 
subset of the sales it authorized. 

Slip Op. at 4956-57. The Court noted that BLM sales offered 

under Section 318(a) (2) were "never afforded the protections of 

Subsections 318(b)-(k)." Id. at 4957. The Court found that all 

of the BLM's western Oregon districts are "subj ect to section 

318," and therefore to section 2001(k), even though none of the 

BLM's sales were subject to the special old growth and spotted 

owl protective measures in section 318(b). 

The Court's point was that an area would be "subj ect to 

section 318" if it was subject to section 318lili. even if it was 

not subj ect to the special protective measures in section 

318J..Ql. This reasoning necessarily rejects appellants', argument 

that the six eastside forests are not "subject to section 318 11 

because ~ like the BLM - their 1.9 billion board feet of section 

318 timber sales were not required to meet the special envi

ronmental provisions of section 318(b). The Court's reasoning 

agreed with. the district court's conclusion that the six 

eastside national forests were "subj ect to section 318, II and 

therefore to section 2001 (k), because they were subj ect to 

section 318(a). 

Without acknowledging the Court's reasoning, appellants 

base their 'argument solely on three brief passages regarding the 
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scope of section 318. Appellants' contentions are without 

merit. 

The Court's discussion of section 318 in these three 

passages is in a few respects not completely comprehensive, but 

the minor discrepancies are inconsequential to the Court's 

reasoning and to its conclusion: 

While section 318(a) (1) does refer to "the thirteen 

national forests in Oregon and Washington known to contain 

northern spotted owls," as the Opinion states at page 4956, the 

law refers more broadly to "the national forests of Oregon and 

Washington" in directing its 7.7 billion board foot national 

forest timber sale program. Section 318 (a) (1) . Thus, while 

section 318{a) does identify two distinct geographical areas, as 

the Opinion states at page 4958, it also identifies the broader 

geographical area of "the nationai forests of Oregon and 

Washington. II 

It is plainly true, as the Opinion states at page 4957, 
,. 

that section 318 authorized one category of timber sales for the 

13 national forests known to contain spotted owls and another 

category for BLM districts. It is also true that section 318 

authorized a third category of timber sales: for the six 

national forests that do not contain northern spotted owls. 

None of these minor points contradicts the Court's central 

holding: the plain meaning of section 2001{k) releases timber 

sales that were not subject to the special protective measures 

in section 318(b). This holding affirms the district court's 

conclusion that the statute applies to timber sales in the 

@J007 
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eastside forests, just as it affirms the district court's 

conclusion t~at the statute applies to 1991-95 timber sales. 

The Opinion is fully consistent with the Court'S affirmance of 

the district court's orders. 

Appellants have demonstrated no likel ihood of obtaining 

rehearl.ng or modification of the court's Opinion. Appellants 

are therefore not entitled to a stay of the 11 eastside timber 

sales that remain to be operated this year. The " harm II they 

fear - logging the sales this summer - is precisely what 

Congress intended. 

CONCLUSION 

The motion for clarification of the Court's April 24 

Opinion and for a stay of 11 timber sales should be denied. 

Dated this 10th day of May, 1996. 

MARK C. RUTZICK LAW FIRM, 
A Professional Corporation 

By: __ ~~ __ ~~~ __ ~~ ______ __ 
Mar 

Attorneys for Plaintiff
Appellee Northwest Forest 
Resource Council 
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defendants in their opposition to Scott Timber Co's motion to 

compel replacement timber.l 

The government asserts that it will take at least 12 months, 

and perhaps far longer, to provide the replacement timber 

mandated by section 2001(k) (3).2 It asserts that this delay is 

compelled by its responsibility to comply with other environmen-

tal laws such as the National Environmental Policy Act (NEPA) and 

the National Forest Management Act (NFMA) and applicable regula-

tions before supplying replacement timber. For the following 

reasons, its position is entirely lacking in merit: 

1 . The environmental laws such as NEPA and NFMA do not 

apply to the provision of replacement timber under section 

(k) (3). The "notwithstanding any other provision of law" clause 

in section (k) (1) applies to the entire contract that is released 

under that subsection, even if replacement timber is provided 

under section (k) (3). Section (k) (3) expressly states that the 

replacement timber "shall be subject to the terms of the original 

contract." This clause means that changing the location of the 

timber to be cut does not abolish the original contract, and does 

1 In the event the defendant Secretaries present different 
arguments in opposi~ion to NFRC's companion motion, NFRC reserves 
the right to reply further. In addition, NFRC hereby adds one 
unit to its motion seeking replacement timber: Roman Dunn Unit 
2 . 

2 The motion to compel compliance with section 2001(k) (3) 
relates to the existing third and fourth claims for relief, and 
is not in any way pending before the Ninth Circuit. This court 
has jurisdiction to grant the motion. NFRC can file an amended 
complaint if the court deems that necessary. 
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not eliminate the application of the "notwithstanding any other 

provision of law" clause to the contract. 

Thus, section (k) (1) allows the purchaser to operate the 

sale notwithstanding any other provision of law, at least through 

September 30, 1996, under the terms of the original contract -

even if different timber is provided under section (k) (3). As 

the Ninth Circuit recently affirmed, "Section 2001 (k) (1) does not 

defy or violate existing environmental laws; rather, it explicit-

ly preempts them with its phrase 'notwithstanding any other 

provision of law.'" Northwest Forest Resource Council v. 

Glickman, Nos. 95-36038, 36042, slip op. at 4967 (April 24, 

1996) . 

2. The Forest Service recently recognized that it can 

provide repla.cement· timber under section 2001 (k) without going 

through NEPA or other environmental procedures. On April 3, 1996 

the Forest Service issued an emergency regulation allowing it to 

modify contracts released under section 2001(k), without adver-

tisement or competitive bidding, "by substituting timber from 

outside. the sale area specified in the contract for timber .... " 

61 Fed. Reg. 14618, 14621. (Attachment A.) Relying on this 

regulation, the Forest Service immediately provided Scott Timber 

Co. with replacement timber for the First and Last timber sales, 

which were awarded by order of this court, without complying with 

NEPA or other environmental statutes. (Attachment B.) 

3. The authors of the July 27, 1995 letter to the Secre-

taries addressed this very issue: 

3 - NFRC'S REPLY MEMORANDUM IN SUPPORT OF 
MOTION TO COMPEL PROVISION OF REPLACEMENT 
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In the event that subsection (k) (2) bars the 
release of a timber sale unit, subsection 

2 (k) (3) requires provision of an equal volume 
of timber, of like kind and value. The 

3 provision of alternative timber under subsec
tion (k) (3), when required, is clearly a 

4 component of compliance with subsection 
(k) (1), and therefore does not require com-

5 pliance with environmental laws or other 
federal statutes in light of the "notwith-

6 standing any other provision of law" language 
in subsection (k) (1). If your agencies were 

7 confused on this point, they should have 
raised it in our deliberations. Alternative 

8 volume under subsection (k) (3) must be pro
vided promptly so that all sales requiring 

9 alternative volume can, like all the other 
released sales, be operated to completion in 

10 fiscal years 1995 and 1996. 

11 Letter to Secretary Dan Glickman and Secretary Bruce Babbitt from 

12 Senators Frank Murkowski, Larry Craig and Slade Gorton and 

13 Representatives Don Young, Charles Taylor and Pat Roberts (July 

14 27, 1995) (NFRC Exhibit 4) (emphasis added). 

15 4. In any event, NEPA does not apply to the mandatory duty 

16 to provide replacement volume. "An EIS is normally not required 

17 where agency action is mandatory." National Wildlife Federation 

18 v. Espy, 45 F.3d 1337, 1343 (9th Cir. 1995). When a mandatory 

19 duty begins to run on a date certain (45 days after enactment of 

20 section 2001 in this case), compliance with NEPA is not required 

21 before the agency complies with the duty. Westlands Water Dist. 

22 v. Natural Resources Defense Council, 43 F.3d 457, 460 (9th Cir. 

23 1994) . 

24 Where Congress intervenes to end a disruption in timber 

25 sales with short-term emergency legislation, the courts will not 

26 permit NEPA to defeat the intent of Congress. Texas Committee On 

MARK C. RUTZICK LAw FIRM 
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Natural Resources v. Bergland, 573 F.2d 201, 209 (5th Cir .. 

2 1978) (NEPA compliance not required for two-year congressional 

3 direction to continue timber sales). Nor would the Endangered 

4 -Species Act apply to this mandatory duty. Sierra Club v. 

5 Babbi tt, 65 F. 3d 1502 (9th Cir. 1995)' (ESA does not apply to non-

6 discretionary agency acts) . 

7 Section 2001(k) was emergency legislation to release timber 

8 sales and have them operated promptly. Congress never intended 

9 that lengthy NEPA procedures and' other administrative reviews 

10 under environmental laws would delay replacement timber until 

11 1997 or later, as defendants now threaten. Thus, those laws do 

12 not apply to these mandated sales in any case. 

13 5 . Section 2001 (d) of the Rescissions Act also exempts 

14 replacement volume from the environmental laws. This section 

15 allows the Forest Service and BLM to prepare, offer and award 

16 timber sal7 contracts in the Option 9 region until December 31, 

17 1996 "notwithstanding any other law," a provision which expressly 

18 preempts environmental laws. In Oregon Natural Resource Council 

19 v. Thomas, No. 95-6272-HO (D. Or.), the same defendants argued, 

20 and this court agreed, that section 2001(d) exempts timber sale 

21 contracts in the O~tion 9 region from environmental laws. 

22 All of the sales withheld under section (k) (2) are in the 

23 Option 9 region. Thus, between now and December 31, 1996, the 

24 defendants may proceed under section (k) (3) to identify and 

25 provide replacement volume for those contracts without complying 

26 with NEPA. In addition, section 2001(e) provides that there are 

MARK C. RUTZICK LAw FIRM 
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no administrative appeals for sales under section 2001(d). 

Conclusion 

NFRC's motion to compel provision of replacement timber for 

the sale units identified above should be granted. Defendants 

should be ordered to provide replacement timber for these units 

in compliance with section 2001(k) (3) as soon as possible and in 

no event later than June 1, 1996. 

Dated this 13th day of May, 1996. 

MARK C. RUTZICK LAW FIRM 

:yprOfe~al ~ion 

Mar~ ~ti'iCk 
Attorney for Plaintiff 
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pablic:.CDmmalL . • 

SOIAURT: This im.et:im rule revises the 
c:isting regulaticms rega.rdiDg 
Douoompetiti.99 sale of Umber based on 
the Sec:retmy of Agricultu:r9's 
detm:mination thai extI:8ordiJwy 
amcntioDs mst.. lheiateDded. eJfect is 
to allow but of!icars. without 
advarti~nt. fO mab moc!iSeatiODll tD 
Umber sales awardacl orJeleased. e= to sac:tion 2001(k) oftha 1.995 

• .~ Ad.' wbiduesult iD the 
$Ubsdbttiou of timber &om outside the· 
sale msa speci6ed ill the c::amma' Cor 
I1mber witlWl the timber sale c::anJmct 
cas. Good cause axists to adopt this 
immim fiDal ruls without pear DOtice 
aDd OIntment; how.ms-. public 
an_CZl.t b m-rited cmd wiD. be: 
QJDSidem before adopticm. of a fiD.al 
rule. . 
OATES: 1bis tWe is effadiw.ApEil3. 
1996, CAmment.s lIlust be xeceived by 
May ZO~ 1996. . 

ACORESSES' Send wtia:en c:ommsnts to: 
Cde! (2-l00). Forest 5erv.it::e, USDA. E.a. 
Box 96090. Washi:agtan.·DC 20090-
6090.. 

Tbe public may inspect CODmlB!lts 
mc:e.ived em this rule in the 0ffic8 of.the 
Direaor. ThDbe.J' ManagemtmI Sta1i~ 
Fon;st Service. USDA. 70114lh Street, 

forest ~=,.cts UDless the value of the 
sale is thaD $10.000. or me 
Sec:relmy detemlines that extraordinary 
conditions exist. as defined by 
ftII8U1a~ Cuznmt ~OQ.O Clt 36 
CFR 223.80 require: advertisement of a 
sale for- 30 days when its value is greater 
Ibm 510.000. no Seaet&iy has not 
previouslypronmlgat ed rules to 
implement sectia:a. 472a(d)'s aatborityto 
dispose of timber w:ithoQt advertisement 

• wheu ~ Q)Ilditioo.s exist. 
The adnrtising requirement 0116 

USc. 4na(d) alSo limits modific:atious 
to c:DJJtmd:s involving the addition or 
suhstirotion of timber auts:ide a 
mntrart's sale area. Since ODlythe 
timber wiIhin the c::ontR.c:1·s Ale area 
was subject to c:am~V'O bidd..ing. any 
timber loadsd outside the cxmtraa'$ 
sale mea would theoretically be 
available for sale to other iluerested 
purc;basers; thus the tUJr8I1t rules do DOt 
peaDIl CCJDttact modificatinos that add 
uc sub:s:aIute 11mber oUlSide • cxmtraa's 
sale a.tea for timber UDder CXII1trad 
within the sale ~ Moreover, the 
Gezwal Acco«mtjng OBic:e has bald that 
substitution of timber O\ltside a 
CODI:l:aCt's sale vea far timbar within &he 
a:mtrac:t area viola!ed the 'qeucy's 
authority to sell timber. 8-1"602 
(1973). ne AgDculture Baud 01 
OmttectA~ has decided similarlY 
in saveml cases. See Appeal of Summit 
CoDzracIms.AGBCA.!IIo. 81.-252-1. 
AGBCA. No. 83-312-1. OIlD. 8, 1988). 
and Appeal of Jay.Rud:er. ACBCANo. 
19-211A CDA OUD8 1.1. 198O).1D. . 
addition. in. a IUC8Dt case m\'Ol.viJlg the 
Burean of Land ~t. the Court 
ofFedera1 Claims stal8d that 
modifi.~QDS to existing ,timber sales 
must coaItn:m. with agency status 8lld 
~cms regarding disposal of timber. 
CrolDan Corpomticm v. U~d SUll.es. 
31 Fed. 0. 741. 746-47 (August 16.. A 
199-U. EXHIBIT _____ _ 
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1'be 1995 Kr:scissiaas Act 

On July 27, 1995, President Oiutan 
sipod lDto ta- the> '1995 R.oc:r:icQaoc 
AI::t (Pub. L 104-19.'109 Stat. 246). 
Sea10a 200100 oflhe 1995 Rasc:is:s:iODS 
N:J. di!ected the release of timber sales 
sabIect to s:ectioa S18 offhe Fiscal Year 
1990 Interior and Related AgeDcie$ 
AppopDa!ioosACt (Pub. L 101-121. 
103 $tat. 745). Section 318 ~ bam the 
subjed of extensive Ii%igazion. fJx:lndmg 
• SGprem. Court decisioD 1JJtjmptely 
ofIi=ing tho carutituUonality of the ~W' 
In Robemon v. S«zt:t.le Audubon 
Soddy. SOl U.s.c. <l29 (1992). Some 
MdiaD :no ~ oela 'WGI'C .1IDc:z""C! 
by Jitipticm over CCIalpUance wi%h 
..n.ous ImDS or sadion 318. such asthe 
nquINmaat to minims,.. fragmentation 
rtf MnlnQical1JM;i2nificmt old ;mwth.. 
See Seottle Au.dubon Society v. 
Ilobem:on. av. No. 89-160 (W.D. 
Wasb.). 

Nay MCtioa 318 sales clid.aot go 
forward 8$ a result of CODarms about 
sigDificaDl.lmpaas to species listed 
UDder the Ezzd.aastnd Species Aa 
tESAl.1Il June 1990. after enactment of 
sec:tlon 318. the Unitad States FISh and 
Wi1cWfe Service (FWS) listed the 
llaRhem ~ owl as a threatened 
species unaer the ESA (55 FR 26189: 
JUDe 26. 1998). Because of the li,stiDg of 
the D01'them ~ owl as a threatened 
species.. a 11DJDber of Forest Service 
seaiOD 318 sales Wen! ·'modi.fied.. 
eliminaled or held in abeyaxlce. - See 
Gilford Pindtat Alliance ". Burrwl1e. 
74ZF.$upp.1077.1080. 

On September 28. 1992. the FWS 
listed the uwbled murrelet as a 
th.ral2Ded species (51 FR 45328: Oct. 1. 
l~).. As • ...wl ur Lln: lbuu!:o Ilae 
Farest Service reillitiatad ecmsWtalion 
wid! che FWS uuaer section 7(a)(2) of 
the EDdangered Species Ad, 16 U.s.c. 
1538(alC2l. regarding the effeas of 
JDUDelets or contiDuing to barve:st 
secdOil 318 sales that had already been 
awarded. In JUDe 1995. the FWS 
CODClud.ed that fanher loggiDg of. 
Dumber of the Forest Service saction 
318 sales would likely jeopardize the 
CIODtbuaed existence of the IDIUbled 
mune1et. As a result, these section 318 
ales were S'USpeDded pending further 
&eld sunray wmk. 

Some sec:tiOD 318 sales were also 
.tfecled when the National Mui:ae 
FISheries Savice proposed listing 
te'Vvaluadromous fish species ill the 
reg.iOD as threateD.ed or endangered. 
'Ilie:se species 1Ddude the Umpqua 
River cutthroat b'out (59 FR 35089; July 
8, 1994). and the cobo salmon (60 FR 
38011: Julv 25. 1995). As staled in these 
listings. the decline of these species.is 

due j.n pm 10 pest timber harvest 
practices. 

The 1995 RaSlc::i$siOll$ Aa c:;m:rtai:Ded. a 
pnMslcm dUeaed at mesa secaon ~le 
sa)as that 'Wen!: ~ suspeDded. Seaion 
2OOl0:) of the Ac:tstates: 

Notwirtmmdiq GI7 other pcvvisiDD of 
law. widWa u clays dar tIae date of tbs 
eaactmeDl of this Aa. tile Seaetu) . 
amczrned shall act fD 8W1IS'd. D1ase.. CId 
pcs:m1t to be CDfDPlcr.ed i1l6sc.l ,aIlS 1995 
Uad 1996. wSIh DO c:::!sa&e ill azi&iDallr 
.c1wrtis1d tams.:va1.mDec.1ZId bid paces. III 
t5mbar MIo O""tts m- oS'ancl 01' awaNod 
beI'me that dale iJ:Iuy UDit orilla Nationel 
Forest s,stem or district oftbe Baruu of 
t.md ~ cu'hjc ta...man 3111 nf 
Public: .... 101-Ull103 Stat.. ~ 'DIe 
l'IdmD ortbe bid ~ af'the mper bidder 
sballDGtllu:rtbe ~ of the 
~ c:cocemed co axapJy with this 
~~~ . 

Cumntlythe'Departmem is in 
lltigati= iuvolvini the implementation 
of section 2001 a! the 1995 Rescissions 
Aa. OIl September 13. 1995. the 'disaict 
CXNIt In NF1I.Cv. Glicbnan No. 9S-
620M-H0 (P. Or.). held that sec:tian 
2001(k) applies to timberala& 
previouslY offe:red or awarded in all 
nmonal forests ill WashiDgtan and 
Oregon md m..M dictrlcts in westem 
Oregon up to July 27, 1995. On Oc:tober 
11. 1995, the district CXJUrt entered an 
order which "compelled and. dUeded" 
the Seaelmy or Agriculture and the 
Secretary of the JDterlor. "to award. 
release and peaDit to be completed in 
5scal yeus 1995 and 1996. with DO 
c::baDge in originally adwmsed wms. 
volumes. and bid prices. all timbflr sale 
COZltl:ad.s olfered or awmded between . 
October 1.1990 and July 27.1995. in 
any naticnW forest in Oregou and 
WaslUDgtOZl or 1J1.M cnsmct m western 
Oregon. except Cor sale UDils in which 
a threatened or eJldange:red bird species 
is known to be uesting.-The 
government has appealed the di.suia 
coun'stuling CNrnCv. Glicbnan.9th 
eir. No. 9S-36OUJ, and is awaiting a 
decision. 

Ahr the distz:ict coun's September 
13. 1995.m1ing. end itsOc:t.ober 17. 
1995. mjuDc1icm.. the Forest $ezvice 
proceeded to release timber sales to 
previously identified bigb bidders-In 
one category of sales. however. the high 
htddM'C __ ltithlaz unwmine- unable. 
or unqualified to tab advamage of the 
reDevied offer ottbe timber sale. In 
mother category of sales, cou:rts bad 
previously issued mjUDdiODS 
preventiDgthe award oltbe sales. or·the 
Forest Semce had ~ bicI.s. 
suspended. or termIuated ales as a 
result of earlier litigatiaa.. For both 
categories. the Forest Service d.eci.ded 
not to pwsue the award or release of 

timber sales. and was cbaijenged in 
district court m the NFBC ..... Glic1:man 
case. In a decision dated Jamwy 10. 
1996 (BDUlDdBd to add.re:ss typogt1lph1c:al 
errors on January 17, 1996). the disbia 
court enjoined. the Secretai)' of 
Agriculture to awatd. Je1eaSe and permit . 
to be c:ompleled. immediately. aU timber 
sales that were AbJect 10 cec:dan 
2OO1(kJ. The January 10.1996. 
iDjunctioD iDcluded sales where the 
F~ Servi.c:e bad re)eaed bids. 
~ed. or tennine1rd. sales as a 
I'8SIih of earlier lnigaocm, ad ~ 
sales where the high bidders ware 
lIDwilJiDg. unable, or UDquali6ed to be 
awarded sales. 

In sec:r:ioD 2OD1(k)(2) afthe 1995 
~cms AD.. Omsress created a 
limited 8XZ:e,pticm &\)m the seneral 
"J-"~Ate '-poeed '"'" oocft:i. ..... 
2001(lc)(1). Under sedi.oD. 2001(k)(2), 
""No sale 1lDit shaIl be released or 
completed onder this subsection If aDy 
tbreateDed or mdangered bird species is 
known to be nesting within the acreage 
that is the subject of the sale unit." 
Sec:ticm ZOOl(k){3) requires the Sec::rataIy 
of'Agrla1lture and the ~ of the 
lDtariorto provide aD equal volume of 
eltem.aJ:M timber "oflike J::iDd aDd 
value" for timber sales withheld under 
2001(l;)(2)'s "Gown to be DeStiDg .. 
provision. On August 23. 1995. the 
DepatUnellt of Agric:olture and the 
Department of che lntedarjssued a foint 
lettsr of direc:tioo implementing section 
2001(lc)(2). The a~es c:onclUded that. 
based em. the sc;iantiJic analysis used in 
a protocol developed by the Pa.c::i.6c 
Seabird Groap. the protocol'$ c::riteria 
should be utilized in evaluating whether 
JDalbled murrelets are "mown to be 
D~" &0 t:is:Dbor -loe tAGt _ ..w.joel 

to section 2001(k). 
On ct~:ember 1. 1995. a lawsuit was 

filed enging the government"s • 
implementation of secti.cm ZOOl(k)(2). 
Scorz T'unberCD. y. GliclanGn. avo No. 
9S-6267-HO (D. Or.). The district court 
consolicbted the Scott 1'lmber case with 
NF1lC'v. Glic:brian. avo No. ~ 
HO. em Jaxuwy 19. 1996.lbe ~ct 
court issued , decis.iQll1'ejectiDs the 
govtn:m1ent's interpretation of section 
200l[k)(2) and use oCtbe Pacific Seabird 
Group Protocol ai~ to deteuDiue 
whether maJbled munelets are -kDOWD 
to be Dest1Dg. - The coun staled: 

The- W1g\MgI aDd IqSslati"C history or 
secrioD 200100(2) suggest that~ 
iDteAcled to &1low the 88J!Slcies some Ieew.y 
to determiDe wball\'pes or pbysK::al evtdca. 
observed witbiA sale unit bo1mdaries 8ft 
suffic:ial to establish a ·'kDowu'· ae:stizlg sltJJ 
withiA the ~ DDit. ThU$ an :I£CCY may rely 
au the Yis:ul1 or wdilm)' obsefvatloD -of I 
.mmrelet loc::st.ed sub-c:ano~ widDD ale unit 
boundaries =sssinB iD vior that the 

EXHIBIT ___ A,;...._ 
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through modificniazJS to timbc sale" 
c:aatnIOS wiD be lost. • 
Good Cause E ,,,::.0 

Based. em. the faregoiDg e=.ordiDary 
c:oaditioas. the ~ finds that 
there tOOsts sood cause to promulgate 
this rule on lID. expedited ~ BecaUS8 
of disttict court iDjUD.Cti0%2S in NFRC v_ 
Glid:I:nan which require the Forest 
Service to take ~ adion to 
awmd aDd release the3e tiDlber sales. 
the Forest Service bas a c:ompelling 
Deed to make modifications to CXlDlX:acts 
which have been or will be:a1M8rded or 
released pursuant t«>section 2001(k) of 
the 1995 Res6ssiOQS N:1... Without 
modificatiou. sales will be ~ or 
raJeased wbic:b. comain ptOrisions that 
pze-dale the implementation a!thB 
timber sale standards ~ guidelines of 
the Northwest Forest Plan. Given the 
duty to camply with the distz:ict coun's 
injunction. .md the urgsnl Deed. to 
modify t1mber salas to a.void 
errrinmmeJ1tal harm that would occm if 

'l'be Seaetuy of Agrlculture is under these timber sales are completecl 
oaober 17. 1995. Jml1wy 10, 1996. and wi1bout modification. the Departa:leut 
January 19, 1996. injuDctions by the finds that notice and. comment are 
distria court in NFBC'V. Glid:tnan to impractic:ahle priar.to tbeism.mc:;e of 
celease saIac that the FOJeSt Service had. thl$ ntle. &.Q.d thus. that good QI:IlSe 

previously suspended. wlthdmwJz. or exists to adopt this iD1etim fia.al rula. 
canceled.. While the Uoi.~ ~ has Moreover. the DepartmeDt finds that it 
~appeals ~ the ~a ~ would be c:orJtmy to the public intetest. 
rulings u:aderlymg these 1DJUDClans. under these cirr:nmstmces, to fail to act 
some Ales haVe already been released. _ im.msdiately to adcU9ss the Deed for 
aDd odw:s may be teIeased in the fublnl modi6otion alth.- timhc CODInCts. 
ID camp1y~ the climict court rast.1hls rule will h2ve a liaUted 
in;uDcti~ application. It will apply anly to those 

nmber sales that have been released. sales Ihar haVe bee:n or will be released. 
or Ihat may be released ware pJ.aauecl pursuant to-section 200t(k) of the 1995 
&Dd 1D'IIl"IMC'l "",,-et.~ ~ pzo ~oOS.ACt. To 4at8. the t-orest 
dated the Recozd or Decision far Servic2 has identified approximately 
amendments to Fcuest Senic:e and 100 timber sales subject to sectlan 
Bureau of Land Management plana,ing. 2OO1(k)_ Second. wilham authority to 
dOCWDGlts within the tange of the make cxumaa modifications thaI 
Donham spotted owl. dated April 13. iDcInde timber outside the sale area. the 
1994 ~re£eaad to as Forest Semce c:a.nnot provide a 
Northwest Forest PlaDl. The ftlJea.se and reasooable allemative to imminent 
harvest of some oCthese sales mal' Cause harvest of eaviromneDtally Iwmfu1 
naliwm to DabU'al resourceS. timber sales. It is the opiDlaD. of the 
tnciudi", &b. and wildli!a resourcas. Depa%UD8Dt. based CD c:ommunJeations 
However. the op~ exists to With: timber c.cmt:Rc:t holders. that 
ugotiate mutual modifications to these . failme to expediti;w,ide 
Ales that will minimize enviroDmental .JteraGl'ives tathe ·sales Jdeesed . 

RcscisSicms Act. ncnma1 ntJemB 1cin g 
procedures would notcpply. 

lDtmdrd Etfec:Zs 
'Ibis iD%stim 6Dal rule redesignates 

the existing leXl in 36 CfR 223.85 as 
paragmph (al and adds • Dew paxagmpb 
(b) to defme "extraordinary ccnditious·· 
to allow fcmtst oHiC8l'S. Without 
advertisem"ld.. to m.al:e modificat1ocs to 
timber sales awarded or released 
PUISaaDt to Sl8Ctian2001(k) of Public 
Law 104-19 (109 Stat. 246). which 
result in the substitutiQQ of timber from 
outside the sale araa ~':6ed ill the 
cantraa far timber . - the sale IU'8a. 

It should. be noted.. however. that this 
rule cbange does not compel a timber 
~ to accept a timber sale . 
iDodiJicat:iOll affeJed unda- the interim 
fi:Jl3l rule. The nile authorizes the Forest 
Servia to ptOpose modificaticm.s and to 
emer into di$OJssioas with purchaseIs 
OIl $tJch. modifications. but. as with all 
munl41 U8Dsaaioas. pwcbasars are not 
obJ.jgsted to aa::apt any proposed 
modifications. 

RtgalaIc.:y IDlpact 
This rule bas been reviewvd. 1U1der 

USDA prcc::edmas and Executive Chder 
12866 on~ Pl"nning and. 
Review. WlDIe it haS been determined 
that. this is DOt all ea:momically 
signiIiauit rule. this rule bas been 
deteaDiDed to be significant because 
this lUle implamants. ~ 
authmity for JID!100mpetiti:ve 
modification of timber sale amtraets. 
Henatofora. there have been no tule:s au 
this suhfett. C'..iVAft ,h. wiG. ... _ iA 
the timber salas and the statutory 
direction that 8i ves rise to the 
extmorclinary CCDd.iUODS which are the 
sobiect of this N1emakiDg. this rule has 
been reviewed by the Office of 
Managem.enl1lDd Budset prior to . 
public:atiaD. 

Moreover, this xule bas been 
cxmsidered in light of the Regulatory 
Flexibility Act(S U.s.c. 601, t!t seq.) 
and it has been detaaniDed. that lhis 
actiozi will DOt have a sgni6c:ant 
ecoDOmic impact OQ • sUbstantial 
Jl1JlDber at small entiti8$ as defined. by 
thar:acL . hem wi bJ:iDg them more in _ by sec:ti.aD 2001(k) willleac:l to the 

-compliance with th.e Northwest FCIl"8St i1umedia1e harvest otteleased sales. ED'i .... iIIaen!a' Impaa 
Plan', standards mel guidelines. Such envixanmentallwm. -mth may 
However. the mutualmocii&catioas re:smct optim:s'far future timbez . This rn1em.alOng action falls within a 
libly to be Deeded Cor rhese salas would banests. may 0CXUl within the time categcny of aCIioIls e:ICClud.ed from 
aquiJe the Forest Service to substitute otherwise NqUireci fot zaotio! ~:Jtublic doc::umenblrion in an EoVil'onmem:al 
timber £ram. outside of'the existiJlg sale pctldpatian by E.O. 1Z866. Fi • Impact Sbdemem ar III Environmental 
ueas. Faced with these ex:tr.aordinary section 2OO10l) of the 1995 RescissiQIIS . Assessm8Dt. SectiQD 31.1b of Forest 
conditions. tml~tba' &fIII!II.CY. em Ad. does Got ~ the Secreury of Senic:It Handbool:: 1909.15 (57 FR 
immediately implement the 8whoEity AgJ:ic:ultm:e to adhere to the 43180, SeptAmber 18. 1992) excludes 
provided in 16 U.s..c.. 472a(d.) to dis~ of S U.s.c. 553 in &am ~mentation in an 
of timber without advertisement. the implemeDtiDg the 1995 Rasc:issicms AJ;t. . environmeDtal assessment or impact _ 
oppartlmity to carry aut. section 200l(k) To the fJ:ICleDt that this rule is in. statement ''rules. regu!atioas. Dr poUoes 
with a m1n.i.rnum at e1lvUoumentai baan fu.rtheranca of the duties im.pos.ed by the to establish Service-wide admin.istrativ8 
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procedures. progasm pro- esses. or s1!ction 2001(lc) ofPabUc 14w 1(K-19 manage the SRNRA to provide far a 
iJls:!:ruCtiCD1$."1be agency's asses:r.mezxt. (109 Stat. 2t6). NobritbshlDding dle broad ~ of I1ICnIIltional US8$ and to 
is th~ this rule faDs within thia CBt.egaty .pto~QIlS ofpeI8BnlphCal Grany athar . improve 6shezies and water quality. The . 

· of aCbODS end that no e:xtr8.Otd.imxy legulation in this part. iIr timbcrsale Act probibits mining. su!l)ect to valid 
c:ircumstaDces exist which would contracts tha:1 h.av9 beau:or will be el:isting righ1s KDrllimils extraaian of 
require p~OD ofGl euv1rDDm8inal awmd.fd or nsl-sed ~ to $IiIdicm mm..n.l ~ to situAti0Q3 wh_ 
IISsessmGll or anvfranmEmtal,impaa zoollkl ofPub1ic Lev 104-19 fl09 Stat. the material exttacted is used for 
aatement for this: rule. 246). the Sec:retm:y of A_ ..... '--1I1!Iy amstrudiaD. and D1.8intQance of roads 
tr--atron .... p ...LB'--»-- . ..s.._ allow ilres:t'OfJic:In~~-. and Olhez- facilities within the SRNRA 
...... • ""'"M6 aper:wou.. .~ OIl uu: advw6_-.t. m.oGi£y tho. tmlMnalo . .ltd iTt Ml"tlllin __ qvlcifiCRlly 
~ CODtrac2s by sub5titutiDg.dmber 60m exrll1ded &am the SRNRA by the Ad.. 

"Ibis rule does DOt require tmy . outs:id& the sale sma speciSscfiD the . Tbe SRNRA CODS\$ts of spprox:imately 
~ or Jepart1ngrequUem.ams. amtrad fartirnbarwiihin the timber 300.000 8CZ'e$ of Na1ioaal Forest S~em 
or other in!ol:metian collection sale c:om:rect Il8a. • lands in the Six Rivers Natiqnal Forest 
.requirements as defined in S CFR 1320 .... ~ ", __ '- Z8.1"~ in northem CalifomiL The Act divides 
not already approncl Cor use end. uw= ~ - the ~ into eight d.istiuct 
th~.1mposes DO additioJJaJ Om GlI.c::IaDG. . meDl'SemeD! area 8u.d specifies :l . 

papetWOJi bmdm au the public. S«:1:.efIZIy of AgfiDJJt1Jre. managemeztt emphasis fnr ea~ One of 
. Aa::crdiDgly. the review pxvrisions of [FRDoc. 96-8095 Filed ~ &G CD] these eight areas is the Siskiyou 

the Paperwcxk ReductioD &:z. of199S ~ COO£ .. ~ Wlldemess. most 1lf which was 
(44 USc. 3S01. et ~.) and· . designated by Congress in. 1984.. The 
lmplamGDtinS JegnJatinns at S O'R 1320 36 CFR Part _ . • Casquet-OrleaDs Cmridor was added to 
do Dot.apply. -~ the Si.sl::ijUU. Walderness by the Ad. in 
List af'~ ho 36 cnt Pan ZZ3 lIN GI58e .lB3~ 1990. The Act specifies that the 

....,-- -. Sisl::iyoo Wilde:ma5$ is to continue to be 
Exports. GovemmeDt contxac:ts. Smith fUver National Recreadon Area mIInAged puxsuanl to the providons of 

NatiODal foasst. RepartiDs IIZld the Wilde:mes6 Act. 
rec:ordbepiDg requirements. T'UDher AGEHCr. Forest Sarvic:e. USDA.. "The Ad. also desigx1ates the Smith 
sales. AcnoH: F"mal rule. Riyet. the Middle Fozi: of the Smith 

therefOl8. for the reasons set forth in SUIDCARY: This fiDal rule ilDp1emaztts Rivar.1he North Fork of the Smith 
the pn!CUDhla. it io p1'Opocod to :amond. Scc:tioD S(d) 01 the SmIth River Na:tlm1.a1 River. the Siskivou Fork of the- Smith 

· pet 223 ortide 36 of the Code of Recreation Area Ad. oC199O end sets Riyer. and the South Fork of the Smith 
F~ Regulations as foUows: forth the procedures bywlUc:h the . River as components of the National 

Forest Service will ~ m.inmal Wild and Samic Rivers System ~d 
PART Z23-S~·AltD DISPOSAL ~ operati09$ on NatlaDiI FOI8St System. stipu.bloc that thoy Do ~ iD 
HAnoNAL FOREST SYSTEM 11M8ER lmds within the Smith River National ec::cordanoa with ·the Ad. and the Wild 

1. The authority citation for part 223 
c:ontiDUtIS 10 J88d as follows: . 

~ 90 &at. 2958. ~6 u.s.c. 472a: 98 
Stet. 2213. 16 USC 818.1mless othcwi.e 
DOted. 

Subpart B-TIrnbor Sale Contr.aas 

Recreation Area. This·rule supp18lDllD1s and Scenic Ri1letS Ad.. In the event of 
existiDg Forast Serriat !'88'dati 011S and a con.flid. ~ the prcrrisiODS of 
is intended to fID$U1"8 that mineS'al these two statutes. the Act specifies that 
ope:rlllians are CXlDductad ill a mazmer provisions of the most restxictive $Utute 
CODSistestt wi~ the purposes £arwbich apply. finally. the Aa exprasdy 
the Smith River National Rec:ruticmal exaudss four areas that lie with.iJ1~e 
Area was established.. bou:nderyU of~,-SRNR:h. fronsmorthe Al:L 
~ CAlC: This iule is efiiJdive camp <mat 'Wlu.a provlSlO 

2. Section 223.85 is revised to read as Mining and prospecting for minerals 
CoUows: April 3, 1996. have been. aD important part of the . 

FOR RJRTlER IHfORIU.llON CCNTA~ history oftbe Smith River area sma the 
S22U5 Noncompeauv. .... ClfdlDber. Sam Hotchkiss. MiDemls and Geology 185O·s. Historically. mining o~ 
{~ Forest officms may sell. within Management Staft (202) 205-1535. within the SuUth River area ~ been 

1heir authorization. without further SUPPl.BIEIn'AAY INFOAMA1'1OIC small-scale placer gold exp1orati.QJl and 
adY8l'tisement. at Jlot less than recovery opemtions within the bed end 
appraised value. ar.ry timber previously Bac1c;roaDd banlcs of the Smith River and its maiD 

• advertised for competitive bids but. Dot the Smith. River National Reaeai:ion lnoutAries. PanniDg. sluiciDg. end 
sold because of lad:. of bids end any .Area (SRNRA) was emhlisbed by the d.redgiDg operations occur 
timber em uncut areas iDc::luded in a . Smith River NationalltacnlatiaD Area predomiDlmtJy durlDg the summer 
QJQtDct which bas beeD temlinated by . Ad. of 1990 (the ~ (16 USc. 460bbb months- m rec:eDt years, laIge. low-
abandamnant. c:::anc:eUation. contract el seq.~ The pwpose oflhe Act is to grade. mckek:obalt reso\ll1:8$ in the 
peziod ~ or otherwisa if such ensure. ..... the pies.ervatioJl. uplands of the Slnith Rivet watershed 
Umber wOuld have been cui under the pl'Otea1on. enhancement. and. hive at%r1JCted the attention of 
CInltrac:l. This authority shaJJ nat hP. ---.iOl8ipJetd:iDn!Dr Pte$E!Dt and future prospeaors.lD 1990. then weN 
utilizIed if then i.$ evideDco of genar:uions oItha Smith ~vw approximately 5.000 miDlng claims 
CIOInpetitive intarest in the product. watet'Sbed·, outstanding wild sud CDVeriog about 30.000 aae5 ofNationaf 

(bJ ~tdi.Dmy ccmditians. as samiCDYe%S. ecological diversity. and Forest Syst8Ullands wi.thiD the SRNRA.. 
provided for in. 16 U.s.c. 472(cil. are reaealion opportmxities while By 1995. however. there were cmly 
defiDed to iDclude the potentlal haxm to providing rar the WIse use aDd SUSlaiDed approximately 320 mi.zW2s claims 
natural 18SOUl'C:eS. including fish and productivity oC its natwal resources. covering about 8.000 acres of National 
wildlife. and related dl'cumstmc:es - Forest System lands in the SRNR.t\ that 
arising ISS a result of the award or release lD Older to meet the puxposes of the met CUll"eIlt Bureau oflAn.d 
of timber sale contraets PUlSlWlt to . AI::1. Congress directed me SeaetaIy to Ma:ziag.unen1 filing requJrem.eDts..ln 
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on May 13, 1996, by mailing to said attorneys true copies 
thereof, certified by me as such, contained in a sealed envelope, 
with postage paid, addressed to·said attorneys at said attorneys' 
last known addresses, and deposited in the post office at Port
land, Oregon, on said day. 

Dated this 13th day of May, 1996. 

2 - CERTIFICATE OF SERVICE 

MARK C. RUTZICK LAW FIRM, 
A Professional Corp ration 

By:~~ ____ ~~~ __ ~ __________ _ 
Mark C. u zick 
Attorneys for Plaintiff 

MARK C. RUTZICK LAW FIRM 
A Professional Corporation 

AnOfn8Ys at law 

500 Pioneer Tower 
888 S.W. Fifth Avenue 

Portland. OR 97204·2089 
(503) 499·4573. Fa. (503) 295·0915 
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CERTIFICATE OF SERVICE 

2 I hereby certify that I served the foregoing NFRC'S REPLY 
. MEMORANDUM IN SUPPORT OF MOTION TO COMPEL PROVISION OF REPLACE-

3 MENT TIMBER FOR CERTAIN SALE UNITS on: 

4 

5 

6 

7 

8 

9 

10 

11 

Michelle Gilbert/Wells Burgess 
U.S. Department of Justice 
Environment and Natural Resources Division 
General Litigation Section 
601 Pennsylvania Avenue N.W. 
8th Floor 
Washington, D. C. 2004'4 
(202) 305-0429 (fax) 

Patti A. Goldman 
Sierra Club Legal Defense Fund 
705 Second Avenue, Suite 203 
Seattle, Washington 98104 
(206) 343-1526 (fax) 

on May 13, 1996, by facsimile and by delivering to said attorneys 
12 via Federal Express true copies thereof, certified by me as such, 

contained in sealed envelopes, prepaid, addressed to said 
13 attorneys at said attorneys' last known addresses, and deposited 

with Federal Express in Portland, Oregon, on said day, and on: 
14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 
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Scott Horngren 
Haglund & Kirtley 
Attorneys at Law 
One Main Place 
101 S.W. Main, Suite 1800 
Portland, Oregon 97204 

James L. Sutherland 
Assistant United States Attorney 
701 High Street 
Eugene, Oregon 97401 

Patricia M. Dost 
Kirk Joh~nsen 
Schwabe, Williamson & Wyatt 

'Suites 1600-1800 Pacwest Center 
1211 S.W. Fifth Avenue 
Portland, Oregon 97204-3795 

Michael D. Axline 
Marianne Dugan 
Western Environmental Law Center 
1216 Lincoln Street 
Eugene, Oregon 97401 
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1 KRISTINE OLSON 
United States Attorney 

2 JAMES L. SUTHERLAND 
Assistant United States Attorney 

3 70l High Street 
Eugene, OR 97401 

4 (541) 465-6771 

5 LOIS J. SCHIFFER 
Assistant Attorney General 

G ETJLEN M. .ATHAS 
MICHELLE L. GILBERT 

7 U.S. Department of Justice 
Environment and Natural Resource5 Division 

8 P.O. Box bb3 
Washington, D.C. 20044-0663 

9 Telephone: (2Q2) 305-0460 

10 

11 
IN THE UNITED STATgS DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

12 
NORTHWE$T FOREST RESOURCE COUNCIL, ) 

13 Plaintiff, ) 
) 

14 v. ) 
) 

15 } 
) 

16 GLICKMAN and BABBITT, ) 
Defendants, ) 

17 ) 
OREGON NAT. RES. COUNCIL, et al. ) 

18 Defendants-Intervenors ) 
) 

19 } 

20 Introduction 

Civil No. 95-6244-HO 
(lead case) 
Civil No. 95-6267-HO 
(consolidated case) 

FEDERAL DEFENDANTS' 
MOTION TO STRIKE, OR, 
IN THE ALTERNATIVE, 
OPPOSITION TO SCOTT 
TIMBER CO.'S MOTION 
TO COMPEL TIMBER 

21 Plaintiff Scott Timber Company seeks an Order 

~ 0021021 

22 compelling the Forest Service to identify and release replacement 

23 timber pursuant to Section 2001(k) (3). First and foremost, this 

24 request is not properly before the Court at this time, because 

25 section (k) (3) is outside the scope of this lawsuit and Scott 

26 Timber would have to seek the Court's permission 'to·amend its 

complaint at this late stage of the litigation to raise an 

DEFENDANTS' MOTION TO STRIKE -1 
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1 entirely new legal issue that ie not appropr~ate for adjudication 

2 at this time. Alternatively, to the extent that Scott Timber 

3 maintains that thi Q new claim ari~es from the (k) (2) question, 

4 this Court cannot address this issue, because sole jurisdiction 

5 on the (k) (2) incerpretation rests with the Court of Appeals for 

6 the Ninth Circuit. 

7 Moreover, even if Scott Timber's motion for 

8 identification a.nd release of timber were properly before the 

9 court, it should be denied. Defendants must properly await the 

10 decieion of the Ninth Circuit on the (k) (2) issue bsfors 

11 proceeding to identify and release replacement timber. Without 

12 the full knowledge of the volume of replacement timber, the 

13 federal Defendants could not analyze and choose suitable 

14 replacement timber, but would be forced to en9age in piecemeal 

15 decisionmaking. Also, requiring such premature identification 

16 and release would also treat timber companies unequally and move 

17 one company, Scott Timber, to the front of the replacement timber 

18 line. 

19 Finally, as has already been raised in the context of 

20 the stay proceedings, within 60 days of a final order on the 

21 (k) (2) issue, the Forest Service would identify loc5tions of 

22 alternative timber, discuss alternative timber with the 

23 purchasers and compare the ori9inal sale with that ·of the 

24 replacement timber. See Declaration of Gray F. Reynolds 

25 (3/28/96) at 4 (attached as Ex. B). As previously outlined~ the 

26 identification process is simply the first step, followed by 

important environmental and administrative appeal reviews before 

DEFENDANTS' MOTION TO STRIKE -2 
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1 such releases can go forward. These steps can and should only 

2 move forward following the disposition of the overall issue. If,. 

3 however, the Court orders that this identification and release 

4 move forward prior to the Ninth Circuit's decision, the Forest 

5 service accaches another declaration setting forth the time 

6 required to comply with the post-identification processes. 

7 For all the reasons set torth below, the identification 

8 and rele<=l!Se of replacement timber sought by Scott Timber Co. is 

9 unwarranted. Federal Defendants' motion to strike should be 

10 granted, or, in the alternative Scott Timber's motion should be 

11 denied. 

~2 Procedural History 

13 On August 29, 1995, Scott Timber Company filed a 

14 lawsuit in the U.S. District Court for the District of Oregon' 

15 challenging the Forest Service's interpretation and application 

16 of Section 2001(k) (2) to 15 sales where Scott Timber was 

17 identified as the high bidder. See Scott Timber v. Glickman, No. 

18 95-6267 (Complaint, 8/28/95). By request of Scott Timber, this 

19 action was consolidated with the related Rescissions Act case, 

20 Northwest Forest Resource Council v. Glickman. Civil No. 95-6244. 

21 See Record of Proceedings (9/8/95). In its complaint, and 

22 subsequent motion for summary judgment, Scott Timber exclusively 

23 requested relief from the agencies' interpretation o£ 2001(k) (2). 

24 Complaint, Prayer For Relief at ~1 (seeking declaratory judgment 

25 that 2001(k) (2) does not prohibit release of sales awarded to 

26 Scott Timber); Motion for Summary Judgment, passim (8/30/95). 

DEFENDANTS' MOTION TO STRIKE -3 



05/13/96 15:53 [lI 005/021 

1 A number of environmental groups filed a third and 

2 separate complaine, along with a motion for a temporary 

3 restraining order, seeking an interpretation of (k) (1) that would 

4 halt the release of timber sales tnat were enjoined or cancelled 

5 prior to July 27, 1995. £gg pilchuck Audubon Society v. 

6 Glickman, No. 95-6384; Motion for TRO (l2/4/9S). This action was 

7 consolidated with the lead case of NFRC v. Glickman. See Record 

8 of Order (12/4/95). In response to these new claims, Scott 

9 Timber requested, and was granted, status as a defendant-

10 intervenor in the Pilchuck action. See Record of Order 

11 (12/8/96).1. On January ~O, 1996, this Court issued a second 

12 order deciding these new issues relating to the scope of 

13 2001 (k) (1). !l 

14 On January 19, 1996, this Court issued an order 

15 addressing all claims relating to the "known to be nesting" 

16 detp.rmiT'l;ttion. In issuing its order, the court specifically 

l7 addressed Scott Timber's Motion for Summary Judgment. Order at 

18 21. (1/19/96). Federal defendants appealed and requested a stay 

19 of all provisions. Upon expiration of the GO-day stay issued by 

20 this Court, the Ninth Circuit, by Order dated AprilS, 1996/ 

21 
1 Western Timber Company, represented by the same counsel 

22 aB Scott Timber, also sought and was granted intervenor status as 
to the application of 2001{k) (1) to timber sales offered or 

23 awarded prior to the effective date of Section 318. ~ Record 
of Order (11/30/95). This claim was dismissed by the Court. 

24 Order at 25 (l/lO/96). 

2S 2 To the limited extent that Scott Timber's Motion for 
Summary Judgment was interpreted as addressing claims outside the 

26 scope of 200l(k) (2), it was resolved by Chis order. see Order at 
25. (1/10/96) (II [M]otion for summary judgment is granted in part, 
and denied in part as indicated in this order. II) • 

DEFENDANTS' MOTION TO STRIKE -4 
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1 granted the Sec~etaries' motion for a stay pending appeal of the 

2 January 19, 1996 Order. The Ninth Circuit stay remains in effect 

3 until further Order of that Court. ~ Stay Order. The case is 

4 fully briefed before the Ninth Circuit, and oral argument took 

5 place on May 7, 1996. 

6 ARGUMENTS 

7 I. 

8 As A Preliminary Matter, Scott Timber's Motion 

9 

10 

11 

12 

13 

1.4 

15 

16 

17 

18 

19 

20 

2l 

22 

23 

24 

2S 

26 

Should Be Dismissed As Not Properly Before The Court. 

Scott Timber Co. moves this Court for an order 

compelling agency action on a matter never raised or pled in 

these consolidated actions. It5 claim, therefore, is not 

properly before the Court. Plaintiffs may not raise such a 

separate and distinct issue without first seeking leave to file 

an amended complaint pursuant to Federal Rule of Civil Procedure 

15 (a) . 

Scott Timber's original complaint, on its face, did not 

plead allegations relating to replacement timber volume under 

Section 2001 (k) (3) . Nor does Scott Timbe~ls limited involvement 

as defendant-intervenor in the context of pre-Section 318 sales, 

confer on it the right to raise issues under Section 2001(k) (3). 

Section 2001(k) (3) of the Rescissions Act, which 

requires the Secretarie5 to offer replacement timber for sale 

units withheld from release under section 2001(k) (2), represents 

a totally new and distinct claim from any of the issued litigated 

to date. This Court has never before considered how the 

requirement of replacement timber should be sat1stied. while the 

DEFENDANTS' MOTION TO STRIKE -5 
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~ Secretaries have pr~viously informed the Court of their 

2 interpretation of how replacement timber will be made available 

3 under Section 2001(k) (3), that interpretation has never been 

4 challenged. As we stated in our Reply in Support of Motion for 

5 Extension of StaYI any timber sale offered as replacement volume 

6 under ZOOl(k) (3) will be subject to administrative review, as 

7 well as required to comply with a~l procedural and substantive 

8 environmental statutes. See Defendant's Reply in Support of 

9 Motion for Extension of stay at 5-6 (March 2l, 1996) i Section 

10 200~(k) (3). Thus, timb~r replacement sales will be subject to 

11 significantly different rules than the sales offered under 

12 200~(k) (1), with its "notwithstanding" provision. 

13 Clearly, then, Scott Timberts attempt to raise a 

14 distinct claim under Section 200l(k) (3) at this stage of the 

lS proceedings must be subjected to the proper procedural 

l6 requirements. Any request for relief under Section 2001(k) (3) 

17 must be made either in a separate lawsuit or through an amendment 

18 of the initial Complaint in this case.~ 

19 

20 

21 

22 

23 

24 

25 

II. 

Even If Scott Timber co. Claims That Its Motion 
Is Merely An Extension Of Its Earlier (K) (2) Issues, 

This Court Has No Jurisdiction To Review (K) (2) 
Issues When The Matter Is Before the Ninth Circuit. 

To the e~tent Scott Timber Co. contends that the 

replacement timber volume is merely an outgrowth of this Court's 

January 19, 1.95'6 order interpreting Section 2001(k) (2), it is 

26 3 Federal defendants reserve the right to object, as 
contemplated and allowed by the Federal Rules of Civil Procedure, 
to a motion for leave to amend. 

DEFENDANTS' MOTION TO STRIKE -6 
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1 clear that the Court lacks jurisdiction to entertain such a 

2 motion. The Secretaries have appealed the January ~9 Order, and 

3 the Ninth Circuit has issued a stay pending appeal of that Order. 

4 As we demonstrate below, under these circumstances this Court 

5 does not retain any broad discretionary powers and inherent 

6 ability to control its docket. 

7 As a prudent and practical measure, .district courts 

8 have recognized that when an issue is squarely before a Court of 

9 Appeals, sole jurisdiction lies with the appellate court to 

10 decide matters intimately related to the issue on appeal. See 

11 Smith v. Lujan, 588 F.2d ~304, 1307 (9th C1r. 1979) (filing of a 

12 noticE'! of appeal divests the district court of jurisdiction); 

13 Griggs v. President Consumer Discount Co., 459 U.S. 56, 58 

14 (1982) (generally accepted that notice of appeal divests the 

15 district court of jurisdiction and bestows it upon court of 

~6 appeals); see alsQ Morris v. Morgan Stanley & Co., 942 F.2d 648, 

17 654 (9th Cir. 1991) (motion to clarify pursuant to Rule 60(a) can 

~8 only be heard by the district court if the suggested 

19 clarification simply corrects a typographical or other clerical 

20 error). The general policy be~ind this rule "is to avoid the 

21 confusion and inefficiency of two courts considering the same 

22 issue simultaneously." Doyle v. United St:ates, 712 F.2d 1195/ 

23 1997 (9th Cir. 1983) (internal cites omitted) . 

24 If a party seeks to have a district court consider an 

25 iSSUE! properly before a Circuit Court of Appeals, a motion 

26 pursuant to Crateo, Inc. v. Intermark, Inc., 536 F.2d 862, 869 

(9th Cir. 1976) is required. Under this somewhat detailed 

DEFENDANTS' MOTION TO STRIKE -7 
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1 procedure, the party seeking relief under a district court's 

2 order, at the same time the order is on appeal, must first 

3 present its request for.a decision as to whether the district 

4 court would entertain or grant a motion seeking ~o alter or 

5 modify order. Then, if the district court indicates that it 

6 would entertain or grant a motion, the moving party can move 

7 forward and request limited remand from the appellate court. 

a Plaintiffs here have not done so. 

9 Thus, with the entire (k) (2) issue before the Ninth 

10 Circuit and an order staying the January 19, 1996 Order, no 

11 jurisdiction exists to hear Scott Timber Co.'s Motion to 

12 compel.~ Jurisdiction can only be granted through a complex 

13 procedure, which Scott Timber Co. has not followed. Moreover, 

141 009/021 

14 based on the Ninth Circuit's stay, an opening or modification of 

lS ths Nint.h Circuit's Order may be required prior to any action by 

16 this Court. Therefore, Scott Timber Co.'s motion should be 

17 struck. 

18 

19 

20 

21 

22 4 The Federal Defendants raise this important 
jurisdictional issue based specifically on the facts presented 

23 here, including that (1) the underlying (k) (2) issue is currently 
before the Ninth Circuit; and (2) the Order of January ~9, ·199h 

24 has been stayed. Clearly, under other circumstances, such as 
where compliance with a Court order was ongoing and no Court of 

25 Appeals action on the underlying issue remained, a district court 
retains full jurisdiction.to enforce or interpret the scope of an 

26 injunction issued by the Court. See generally Meinhold v. U.S. 
D.O.D., 34 F.3d 1469,·1480 n.l4 (9th Cir. 1994); New York State 
NOW v. ·Terry, 886 F.2d l339, ~35~ (2d Cir. 1989). 

DBFENDANTS' MOTION TO STRIKE -8 
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1 III. 

2 No Injunction Should Issue Regarding 
Replacement Timber Until the Ninth Circuit 

3 Has Dscided the (K) (2) Issue. 

4 Scott Timber CO.'s Motion to Compel Identification and 

5 Release of Replaoement Timber seeks to force the Forest Service 

6 to identify and then release timber for seven sale units 

7 prematurely to giving an unfair advantage to Scott Timber Co. 

8 over all other timber companies which may require replacement 

9 timber: under: the final (k) (2) decision. This inequitable 

10 treatment is sought based on incorrect information and errOneouS 

11 assumptions. 

12 Ninth CirQYit's De N~yo Review. First, Scott 

13 Timber Co. maintains that the units for which it seeks 

14 replacemRnt timbe!r "are! not subject to the current appeals 

15 pending before the Ninth Circuit of this Court's January 19, 1996 

16 [O]rder.~5 Scott Memo. at 3. In fact, that is not the case. 

17 The issue before the Ninth Circuit is whether the district court 

18 erred in failing to defer to the Secretaries definition of the 

19 "known to be nesting" provision of Section 2001 (k) (2). Because 

20 the issue raises a question of statutory interpretation, the 

21 court of appeals exercises de novo review. Thus, the court of 

22 appeals remains free to adopt its own interpretation of the 

23 statutory language. Accordingly, awaiting a final ruling from 

24 

25 
5 Attachment A to the Quast Declaration lists the units 

26 Scott Timber alleges are the subject of this motion. The Forest 
Service identifies these units as seven separate units, not six 
as set forth by plaintiffs. Wilcox Declaration ~2. 

DEFENDANTS' MOTION TO STRIKE -9 
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1 the Ninth Circuit is not only sensible, but to act prior to the 

2 ruling would ·be irresponsible. 

3 ~) (3) Timber will Be Provid~d Even After Septembe~ 

4 1996. Second, Scott Timber Co. dramatically asserts, "Time 

5 is running out for the federal defendants to comply with the 

6 mandate of 200l(k)." Scott Memo. at 1 (opening sentence) 

7 Similarly, Peter C. Quast, the Woods Manager of Scott Timber Co., 

8 states in his Declaration, "We would like to harvest this 

9 replacement volume be!ore September 30 , ~996 when the protections 

10 of the Rescissions Act are due to expire. II Quast Dec. at par. 4. 

11 These statements appear to reflect a misunderstanding about 

12 (k) (3) replacement t"imber. 

13 In a filing with this Court on March 21, 1996, the 

14 Secretaries clearly stated that lithe plaintiffs will not be 

15 harmed by a continuation of the stay, since upon disposition by 

16 the Court of Appeals ,they will either be offered alternative 

17 timber or be able to proceed in accordance with their contracts. II 

18 Defs.' Reply in support of Stay at 2. In fact, the federal 

19 Defendants explained further that the release of timber pursuant 

20 to (k) (3) would not and cou~d not comply with the expedited time 

21 frame of (k)(l). Id. at 7. Instead, these replacement sales 

22 wou~o require full compliance with all environmental laws, and 

23 judicial review of such sales would not be limited by the 

24 Rescissions Act. Id. 

25 Thus, based on the plain language of the statute and 

26 the representations already made to this Court, the 

identification and release of replacement timber are not based 

DEFENDANTS' MOTION TO STRIKE -10 
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l upon any expedited schedule- Nor are they based upon any magical 

2 cut-off date. Instead, as set out in the attached Declaration of 

3 Acting Deputy Chief Sterling wilcox, attached as Ex. A, they will 

4 involve the standard identification, National Environmental 

5 Policy Act documentation, and admini~trative appeals' review 

6 necessary for all timber sales that are not otherwise exempted 

7 from the requirements of all environmental and land planning 

8 statutes. wilcox Dec- ~~ 4-7. 

9 This process can commence either before or after 

10 September 30, 1996, without consequence. As previously set 

11 forth, lithe Secretaries' authority to award alternative timber 

12 under Section 2001(k) (3) for rights which accrue during the 

13 statutory period will continue beyond September 30, 1996. n 

14 Defs.' Reply in Support of Stay, at 5. If it commences now 

15 pursuant to Scott Timber Co.'s Motion, however, it would provide 

16 preferential treatment to one litigant. Wilcox Dec. ~e. .It 

17 would require a focusing of Forest Service resources on 

18 replacement for seven units, in lieu of an orderly and more equal 

19 process. Se_e. Wilcox Dec. ~9. 

20 Replacement Timb~r Should Await a Final DeQision. 

2l Until the Court of Appeals rules, no award of replacement timber 

22 should be ordered. The amount of volume to be required can only 

23 be known after the (k) (2) issue is finally decided_ With a set 

24 amount of volume enunciated, the Forest Service and the Bureau of 

25 Land Management could then proceed to identify and release sales 

26 in a coherent manner, accounting for cumulative effects of these 

sales. Without a set volume, however, the federal Defendants 

DEFENDANTS' MOTION TO STRIKE -11 
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1 would be required to proceed in a piecemeal fashion giving 

2 preference to some timber companies, but not others. Such a 

3 result would anger many and satisfy very few. 

4 IV. 

5 The Forest Service's ·Time Estimate 

6 Finally, if the Court determines to hear and grant 

? Scott Timber CO.'s Motion, the Forest Service has set forth the 

8 basic time frames for compliance with Scott Timber's request. 6 

9 First, within 60 days from such time as the Court orders an 

lO identification and release of alternative timber, the Forest 

11 Service would (1) identify and map general locations of 

12 alternative timber; (2) request the assistance of purchasers 1n 

13 identifying alternative timber; and (3) compare availability and 

14 kind and value. Wilcox Dec. ~3, citing Reynolds Dec., attached 

15 as Ex. B, 13. 

16 The next stage, from identification to release. would 

17 take longer. NEPA compliance could take a minimum of six months. 

18 wilcox Dec. ~4. A comment period and preparation of a final 

19 decision document is then required. Wilcox Dec. ~5. The 

20 administrative appeal process, tree marking, appraisal a.nd sale 

21 preparation would then follow. Wilcox Dec. ~6. The contract can 

22 then be executed. The timing of the final execution, and harvest 

23 

24 'The Forest service is the only land management agency 
providing such a schedule, because Scott Timber Co. has r~quested 

25 the identification and release of only Forest Service Sales. The 
Bureau of Land Management, however, also a defendant in this 

26 action, would have a different time frame than that of the Forest 
Service. This difference arises, beoause the BLM has far fewer 
sales in the various categories than does the Forest Service. 

DEFENDANTS' MOTION TO STRIKE -12 
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1 activities, may of course be affected by litigation. Wilcox Dec. 

:2 ~7. 

3 without doubt, this. is a resource and labor intensive 

4 process -- one that should not begin until the universe of 

5 replacement timber has been clearly identified. Only then can 

(; the Fore~t. Service move forward with these sales in full 

7 compliance with all environmental statutes and without preference 

8 to any single timber company. 

9 Conclusion 

10 For all the reasons set forth above, Scott Timber Co.'s 

11 Motion should not be heard and, if 'heard, should be denied~ The 

12 motion is based on an incorrect reading of the Rescissions Act. 

13 and the scope of the Ninth Circuit's jurisdiction. 

14 Dated this 10th day of May, 1996. 

15 Respectfully submitted, 

16 KRISTINE OLSON 

J.7 

18 
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21 

22 

23 

24 

25 

26 

United States Attorney 
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Assistant United States Attorney 
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Assistant Attorney General 
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IN 'I'HB OlU"r!D STATES DISTRICT COORT 
FOR THE: DISTIU:C"I' OF ORSGON 

NORTHWBST FOREST RBSOORc;:E cotmCIL, 

Plaindtt. 

DAN GLICKMAN, in his ~apacity as 
S~~r.P.t~Yy of ~T.ieulturG. 
BROCE BABBITT, in his ~apa¢i~y as 
Seereeary o~ ehe Interior 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

--------------------------------------) 

Civil No. 9S-6244-HO 

DECLARATION OF 
STERLING WILCOX 

1. I am ~h~ Ace1n~ Deputy Chief of the National Pore$~ By.tam in the 

W&shingeon of£ie& of ~he Forest Service. 

2. I understand that plaint:.iffs in l:h:i.s macts:- havv :a:equ.at.CIIQ that: the 

Court order ~8 Forea~ serv~ce eo identify alternative vo~ume by June ~, ~996, 

for Father Oak (unit l), Fivemile Plume (~t 4), Formader l03 (unit 1), 

Indian ~ook (onit84 , 5), Skywalker (unit 6). Sul~h@r (unit 4) salQ units in 

which ma.rh~ed murrelet& are "known to be nesting" l.ll1der Section 2001 (~) (2) o~ 

the 1995 Rescissions Act 'and the CQ~~'S Qrder Of January 19, 1~~6. 

3 . .As seated :i.ll the Declaration gf Gl:'ay F. Reynolds, March 28. U9S, 

w.:l.~:l,n 60 d:=tys: t't:'0In SUM time as th4i! CO\,l~ may graAt p1a.:i.nt..i£:ft;l' l!:'equee~ to 
I 

re~eaBe a~ternative ~~er for the 40 un1~6 subject to the court's order Of 

Janua~ 19, 1996, the Forest Serviee would: 

a.. identify and map the: general locations of alternaeive timber. 

of likp. kind ;;!.nd val\l$, en the Nat;;i.onal. FQreets in ~e pao;~f'ic: Northwei5t 

Regiou of the Porest Se~ice, outside suitable marbled murrelet ~estt~9 

habitat and consistent with the standards and gui~el1nes of the National 

Forest Plane I as amended by the NW Forest: Pl.!m; 

b. rGqu.eat: ~e aes:i.stance of pl,lrc:hasers of BuStJ_nded Ullits to 

i4enti~y loc&~iOC~ of alter.oati~ timber or like Kind and valUe; and 

'0. compare t.he availability c;f al.ternative ~iriler to thfl kind and 
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value of timber CU2:'re"tly suspended due to nesting of threatened and 

endangered birds. 
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and all otner laws, tne Forest Service will need ~~ p~~a.e environmental 

documents, a proeee8 that will take a minimum of aLx months a8sumi~g that 

adequate resout'e«!!a are a'\7i!lilable and tltlanticipat:ed ert~nsiv~ analyse!:! are not 

nacessary. Wharf! cOIl'Iplex c;i.:rCWt\Q;tancQs ~B enOQuntered, preparation ot 

environmental f!¢CW'nencs has :ion tne past taken over two years. 

5. After the EPA document is Pt'Gpa:-ed, ~ 30-day comment period is 

re~ired by 1G U.s.c. 1~12 {note) ana 3~ C.F.~. a.~.6(a). ~ another 30 to 60 

days is usually neade4· toe respond to comments and prepare a decision document. 

rf consultati~ or conferencing for proposed, endangered or threa~eceo species 

is required, i~ can occur during ~his period, hu~ 6alays in consu1tatien Or 

oonferencing w~ld ~el~y prep~~~on of the ~c1s1an do~~. 

6. After the environmental and decis1aa doguments are p~epared. the 

deOision document would be subject to adminiee:ative appeal under 36 C.F.R . . 
215, a proeoas b~a~ can r~~i~e 105 daya ~Q ~gmp~ete. An autamatic $tay g~ 

1mplemeneaeio~ applieS from the publication of a notioe of de~sion for appeal 

until the conclusion of the appeal under !S C.P.R. 215.10. Simultaneous witn 

the appeal proceB8 ~eriod, the Forest Servioe ~an work on erGO marki~~, 

~pp~isal ~~ 6~le p~eparation aceivities, which WOU~Q ~equ1~e an esttmated 60 

to 90 c.1ays. 

7. After the appeal p.-ocess is completed. the final contra<=lt 

mo~ijf~.~a~ion for altQ::r:na.t..i.VO\!I vol.\Dlle can be exec::..aco4, YDLe:1!51S de1.ayec t;Jy 
I 

j udicial. :t.·ev~ew. 

8. If the sal.GS :ion plaintiff' ~ motioa. are gi vel\ preferential ueatment 

for alteznative volume. the identification of t-ht! genera.l. lo('!a~ion of 

potential >31hn:nat.:i.ve timbo:!:' fo: che 1,IZlits they navEl requeste<1 could be 

aSIJesset1 by June 1, 1'516. The procedures in paragraphs four t:h~Qugh seven 

would then neeo to he eompleted before the timbe~ Qo~ld be ava~lable for 

harves.ting. 
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9. P~epa.J;'a.ticn.nd. 1mplel\1ent:atioll of the " :l~n, VY 1.997 and Py 1998 

eimber programs are utili2ing all currently available personnel and'resources. 

On1ess a6~tiona.l personnel and res~ces are made available, preparation of 

implementation of the FY 1996, FY 1997, a.ud FY 1998 timber progr&1U. 

I declA68 under panal:y of perjury tha: the foregoing is' t~e and correct. 

Executed in Washington, O.C. on May 10. 1996. 

,4-3 
TOTAL P.04 
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alarm! 0L8QY 
'ODi~ State. ~tomey 
••••• w. Pi~tb Avwaue 
I\d.te 1000 
Port1aad, OR ~'204-a024 

501"727 .. 1008 
on • 73354 

LO:rS J. BCIllf'i"'a 
Aa.i.ataAt A.t::~~y General 
mcmna L. Glt.BBll'l' 
~ BOLllIQ 
U.B, n.~t. of JtQtit:8 
BQv~EQUmCA' and Batural R.eouree~ Divisiaa 
P.O. BOX ~fj3 

Washington, ~.C. 202-27~·S138 

---. ~ .. --

D!I -nm tlHITBD STATES DISTRICT 0031" 
PO~ TIm D%STlU~ OF OREQOH 

v. 

nM GLIc:::!JQH. 1D. hi5 capacity a8 

See~tary of! )\gT;Lcu1~ •• 
ID:'I:J'CB 1IMmTT1', ill his oapaCl:Lt:y aa 
'S.cretu-y or the lA~erltlr 

Det~ta. 

) 

) 
) 
) 

) 

) 
) 
) 
) 

) 
) , 

--------------------------------, 

have ~r$Viou81y filed a 4.clarati~ 1n thi$ ~t~er. 

[4J 019/021 
" • .....,..".a.:, ..:x::a,.,1 IU .... L' u 

:.t.. :r und~8~iUId. tluI.~ pl.aU1t:i.f'ts in this matter have requeated thole 

th!rty dAy&! :or eal4!! WU. t8 eh&t Z'8n\Ilin stayed. due t'o a dece%1Jlinat.1on of 
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3-.·88 ; .: 1ft 
~020/021 

IIUl.If! SlaIUi;, ~I 5 

to the CWltf. ~ lJ, U", =der fo%' 't!wI 40 unit. (approzllM.t.e1y Sl 

mllion board. feet) •• eetforth 111 the follovi.ag p.r.~.ph8. 

:l . Wi thin SO days trcml sueh time U ~ C::~t may 9%an~ plaintittliil' 

of like kind and value, CD the Rational Foresta i,Q the Pacific Ho:othwest 

id~tity locati0D8 of alternative timber of like kind aDd value, and 

value of t1111ber ~tly 8~ <1\18 to D8at1ng of thz'eatenec1 &Dei 

I dtael.a.~e un4er penalty of perjury that t:h~ fOl'~oiftg 18 true and t'!t'I'!_~ 

Executed at Waahingtca, niat:ict ot Columb~a gn MArch 28, 1$$6. 

'r 

" 
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1 CERTIFICATE OF SERVICE 

2 The.undersigned hereby certifies chat on May 10 1 1996 she 
caused one COpy of the foregoing FEDERAL DEFENDANTS' MOT70N TO 

3 STRIKE, OR IN THE ALTERNATIVE, IN OPPOSITION TO SCOTT TIMBER CO'S 
MOTION TO COMPEL TIMBER, to be served by telefacsimile mahcine 

4 and first-class United states mail upon the counsel of r~cord 
hereinafter named; 

5 
MARK RUTZICK 

6 500 Pioneer Tower 
888 s.w. Fifth Avenue 

7 Portland, OR 97204-20B9 
Telephone: (503) 499-4572 

8 Fax (503) 295-0915 

9 PATTI A. GOLDMAN 
ADAM J. BERGER 

10 KRISTEN L. BOYLES 
Sierra Club Legal Defense Fund 

11 705 Second Avenue, Suite 203 
SeattlA. WA 9S104 

12 Telephone: (206) 343-7340 

13 

14 

15 

16 

17 

18 

19 

20 

2l 

22 

23 

24 

25 

26 

27 

Fax (206) 343-1526 

SCOTT HORNGREN 
Haglund & Kirtley 
One Main Place 
101 S.W. Main, Suite 700 
Portand, Oregon 97204 
Fax: (503) 225-1257 

MARIANl\TE DUGAN 
DEBORAH N. MAILANDER 
WE!~tE!rn Rnvironmental Law Center 
.1216 Lincoln Street 
Eugene, OR 97401 
Telephone: (503) 485-2471 
Fax (503) 485-2457 

28 CER.TIFICATE OF SERVICE -1 

Ell~n M. Athas 



.' 05110/96 10: 07 

u. S. DEPARTMENT OF JO'STI:CE 
ENVI:RONHENT ~ NATURAL RESOURCES DIVISION 

GENERAL LITIGATION SECTION 
601 PENNSYLVANIA AVENUE, N.W. 

WASHINGTON, D.C. 20004 
FAX NUMBER (202) 305-0429, -0506 

CONFIRMATION NUMBER (202) 305-0503 
PLEASE DELIVER '1"0: 

To: Don Barry 
Bob Baum 

David Gayer 
Dinah Bear 
Brian Burke 

Mark Gaede 
Ted Boling 
Peter Coppelman 

Lois Schiffer 
Jim Simon 

Al Ferlo . 
Greg P'razier 
Mike Gippert, 

Jay McWhirter 
Jim Perry 

Jeff Handy (503) 
Nancy Hayes 
Gerry Jackson 
Elena Kagan 
Don Knowles (503) 
Karen Mouritsen 

Kris Clark 
Roger Nesbit (503) 

Diane Hoobler 
Chris Nolin 
Jason Patlis (301) 
Rick Prausa 
Jim Sutherland(503) 
Tom Tuchmann (503) 
Sue Zike (S03) 

NUMBER OF PAGES: 10 

DATE: May 10, 1996 

FROM: Paula Clinedinst 

MESSAGE: NFRC v. Glickman 

208-4684 
208-3877 

456-0753 
720-4732 

514-4231 
514-0557 

514-4240 
720-5437 
690-2730 

326-3807 
208~5242 

208-6916 
456-~647 

326-6282 
219-1794 

231-21.66 

395-4941 
713-0658 
20S-~045 
465-6582 
326-6254 
326-7742 

Attached is NFRC's Motion to Compel Provision of 
Replacement Timber for Certain sale Units, requesting 
Oral Argument, filed yesterday in Oregon. 

141 0011010 
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Mark C. Rutzick, OSB #84336 
MARK c. RUTZICK LAW FIRM 

2 A Professional Corporation 
500 Pioneer Tower 

3 8B8 S.W. Fifth Ave. 
Portland, Oregon 97204-2089 

4 (503) 499 -4573 

6 Attorney for Plaintiff 

6 

7 

I4J 002/010 

8 IN THE UNITED STATES D~ST.RICT COUR~ 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

FOR TYE DIS'l'RICT OF OREGON 

NORTHWEST FOREST RESOURCE ) 
COUNCIL, an Oregon corporation I ) 

Plaintiff, 

and 

SCOTT TIMBRR. CO., VAAGEN BROS. 
LUMBER INC., and WESTERN TIMBER 
co. , 

Plaintiff-intervenors, 

vs. 

DAN GLICKMAN, in his capac~ty 
as Secretary of ~griculture; 
BRUCE BABBITT, in his capacity 
as Secretary of the Interior, 

Defendants. 

and 

OREGON NATURAL RESOURCB 
COtThTCIL, et al., 

Defendant-intervenors. 

) 
) 
) 
} 
} 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
} 

-----------------------------------------} 

Civil No. 95-6244-HQ 
Lead. Caae 

Civil No. 95-6267-HO 
Civil No. 95-6384-HO 
Consolidated Cases 

NFRC'S MOTION TO COMPEL 
PROVISION OF REPLACEMENT 
TIMBER FOR CERTAIN SALE 
UNITS 

Oral Argument Requested 

Expedited Consideration 
Requested (Hearing 
Requested for May 14, 1996 
at 11.:00 a.m.) 

Plaintiff Northwest Forest Resource Council ("NFRC") move~· 

26 for an order compelling defendants to comply with sQction 

MAl'll( C. RUTZICK LPow FIRM 

Page 1 - NFRC'S MOTION TO COMPEL PROVISION OF 
REPLACEMENT TIMSER FOR CERTAIN SALE UNITS 

A PrDlaccionai C<o'j#Mlon 
Attom.y_ M Law 

600 Pioneer Towo:r 
888 S.W. fJf"th Avenue 

Portland. OR 97204-2089 
(603) 49Q.4573. Fu. 0;031295.0915 
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1 200~(k) (3) of Public Law 104-19 by providing replacement timber 

2 as soon as possible, and in any event no ~ater than June 1, 1996. 

3 for the following timber sale units that have been withheld from 

4 release under section 200~(k} (2) : 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

Gordy Bluff: Unit 3 

Foland Ridge: Unit 3 

North Ball: Unit D 

Bear Air: Unit 2 

Median: Units 3 and 5 

Fish Story: Unit 2 

West Boundary: Unit 4 

Wynochee Resale: Unit A-240 

Lower Eai1ey: Unit 4 

Scraps: Units 1, 4 and 9 

Stalwart: unit 3 

Green Apple: Unit 3 

Upperten 002: Unit 1 

Benner Bunch = Unit D3 

19 In support of this motion the court is respectfu~ly referred 

20 to NFRC's Memorandum In Support of Motion To Compel Prov1sion of 

21 

22 

23 

24 

25 

26 

Page 2 - NFRC'S MOTION TO COMPEL PROV~SlON OF 
REPLACEMENT TIMBER FOR CERTAIN SALR UNITS 

MARK C. RUTZICK LAw FIRM 
A Pr<>f$HIO>Nll Carpor atiG., 

Anornayw at l ...... 

500 Pioneer Tower 
8e8 S.W. Fifth Avc:nu .. 

Portland. OR 97204-2089 
18a31499-~573 • Fill( 16031 295-001& 



05110/96 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
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Replacement Timber For Certain Sale Units riled herewith. 

Dated this 9th day of May, 1996. 

MARK C. RUTZICK LAW FIRM 
A Profe5sional 

By: __ ~ __ -+ __ ~ ____ ~ ________ _ 
Ma. C. Rl,ltzick 
Attorney for Plaintiff 
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Mark C. Rutzick, OSB #84336 
MARK C. RUTZICK LAW PXRM 

2 A Professional Corporation 
500 pioneer Tower 

3 888 S.W. Fifth Ave. 
portland, Oregon 97204-2099 

4 (503) 499-4573 

5 Attorney for Plaintiff 
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IN TIm UNXTED ST1~TES DISTR.ICT COURT 

FOR THE DISTRICT OF OREGON 

NORTHWEST FOREST RESOURCE ) 
COUNCIL, an O~agon corporation, ) 

. Plaintiff, 

and 

SCOTT TIMBER CO., VAAGEN BROS. 
LUMBER INC., and WESTERN TIMBER 
CO. , 

Plaintiff-intervenors, 

vS. 

DAN Gl.ICKMAN, in h:i,.s capacity 
as Secretary of Agriculture; 
BRUCE BABBITT t in his capacity 
as Secretary of the Interior, 

Defendants, 

and 

OREGON ~TURAL RESOURCE 
COUNCIL, et al., 

Defendant-intervenors. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
} 
) 
) 
) 
) 
) 
) 
) 
) 
) 
} 
} 

) 
) 
) 
) 

------------------~----------) 

Civi~ No. 9S-6244-HO 
Lead Case 

Civil No. 95-6267-HO 
Civil No. 95-6384-HO 
Consolidat@d Cases 

MEMORANDUM IN SUPPORT OF 
NFRC'S MOTION TO COMPEL 
PROVISXON OF REPLACEMENT 
TIMBER FOR CERTAIN SALE 
UNITS 

Introduction 

Plaintiff Northwest Forest. Resource Council ("NFRC") seeks 
MARK C. RI,lTZlCK LAw FIFIM 

1 - MEMORANDUM IN SUPPORT OF NFRC'S MOTION TO 
COMPEL PROVISION OF REPLACEMENT TIMBER FOR 
CERTAIN SALE UNITS 

A PfOlod6nlll Capora\i .... 
AtTamoys lit Lew 

500 PioJ1OC!t Tower 
888 S.W. Fifth AVI;!,llJII! 

Portland. OR 97204-2089 
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an order compelling defendants to comply ~ith section 2001(k) (3) 

2 of Public Law 104-19 by providing replacement timber as soon as 

3 possible, and in no event later than June 1, 1996, for certain 

4 timber sale units that: have been withheld from release under 

5 sect.ion 2001 (k) (2) .1 

6 Defendants have determined that al~ these units must be 

7 withheld under the court's interpretation of the "known to be 

8 nesting" exemption in section (k) (2) . Nne doe::.> not contest 

9 those determinations_ Defendants also contend that these units 

10 could be withheld under their interpretation ot secc10n (k) (2) . 

11 Thus, the parties agree that these units are properly withheld 

12 under section (k) (2) • 

13 Therefore, for theae units defendants hBve a mandatory duty 

14 under section (k) (3) to provide "an equal volume of timber, of 

15 like kind and value, which shall be subject to the terms of the 

Hi original contract . " Defendants have not provided replace-

17 ment volume for any ot these units (indeed, not for any units at 

1B all) _ The units in question are: 

19 

20 

21 

22 

23 

24 

25 

26 

Page 

Gordy Eluff: Unit 3 

Foland Ridge: Unit 3 

North Ball: Unit D 

Bear Air; Unit 2 

l. NFRC presently seeks replacement timber for 17 sale units. 
However, NFRC is in the process of contaccins individual compa
nies to determine their interest in immediate ~eplBcement timber, 
and NFRC may add additional units hereafter. 

2 - MEMORANDUM IN SUPPORT OF NFRC'S MOTION TO 
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MARK C. RI,I,.Z1CK LAw ~IRM 
A Pralenion81 Car_ati.n 

AttGrn~ at law 
500 Pioneer -row", 

aaa s.w. Flf~h Avenuo 

Portland. OR 97204-2089 
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7 

B 

9 
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Median: Units 3 and 5 

Fish Story; Unit 2 

West Boundary: Unit 4 

Wynochee Resale: Un~t A-240 

Lower Bailey: Unit 4 

Scraps: Units 1, 4 and 9 

Stalwart: Unit 3 

Green Apple: unit 3 

Upperten 002: Unit 1. 

Benner Bunch: Unit D3 

11 Argumen t; 

~007/010 

'2 NFRC :IS ENT:ITLED TO AN ORDER COMPELL:ING DEFENDANTS TO 
COMPLY PROMPTLY WI'l'H THEn MAJn)ATORY DU'l':tES 'ONDER 

13 SECT:ION 2001 (k) (3) 

14 Mandamus relief is available when" (J.) the plaintiff's claim 

15 is clear and certain, (2) the duty is mini~terial, and so plainly 

16 prescribed as to be free from doubt, and (3) no other adequate 

l' remedy is available. II Ore~n Na.tu;ra~ Resources Council v. 

18 Harrell, 52 F.3d 1499, 1508 (9th Cir. 1995), quoting Fallini v. 

19 Hodel, 783 F.2d ~343, ~345 (9th Cir. 1986). A mandatB~ injunc-

20 tion is governed by the same standard. Id. 

21 Even if the defendant official has some discrecion in the 

22 manner in whioh the duty is performed, mandamus is available if 

23 the official has "failed entirely to carry out statutory purpos-

24 e:;;" or i.f there 1S "a complQe9 failurQ! of federal officials to 

25 comply with mandatory statutory and regulatory directives." 

26 Barron v. Reich, ~3 F.3d ~370, 1376 (9th Cir. 1994) (citations 
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omitted) . ljMandamus may lie if ' statutory or regulatory stan-

2 dards delimiting the scope or mann~r in which such discretion can 

3 be exercised bave been ignored , II Han v. u.s. 

4 Department of Justice, 45 F.3d 333/ 337 (9th Cir_ 1995), quoting 

5 Silveyra V. Moschjorak, 989 F.2d 10112, 10l4-15 (9th Cir. 1993). 

6 A mandat:ory injunction is proper in this case. NFRC's claim 

7 to replacement timber is clear and certain. The duty to provide 

8 replacement timber under seccion (k) (3) i~ ministerial and free 

9 from doubt. Defendants have completely ignored this statu~ory 

10 duty. No other remedy is available. 

11 The fact that defendants must use discretion to select the 

12 particular replacement timber does not lessen the mandat.ory 

13 nat.ure of their duty under section (k) (3) . Defendants cannot 

14 simply ignore their duty under this section, as they have done to 

15 date. 

16 The duty to provide replacement timber on these units arose 

17 on Septemner lO, 1995 since section (k) (3) requires replacem~nt 

18 t:imber for any sale that IIcannot be released and completed under 

'9 the terms of this subsection within 45 days after t:?,e date of 

20 enactment of this Act.1I For eight full months defendants have 

21 maintained that 148 sale units must be withheld undsJ;" (k) (2), and 

22 must be replaced with alternative timber under (k) (3) . Yet 

23 defendants have done nothing to comply with this dUt.y. Replace-

24 ment t:imber has not been provided for a single unit that has been 

25 withheld under section (k) (2) . 

26 The purpose of section 2001(k), as the court has previously 
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1 determined, was to release ~imber sales immediately to p~ovide 

2 local mills with timber in 1995 and 1996. While section (k) (3) 

3 does not specify a precise date by wn~ch replacement timber is to 

4 be provided, the emergency nature of the statute clearly implies 

5 a duty for the defendants to provide replacement volume promptly 

6 so that mills that are unable to operate their sales because of 

7 the "known to be nesting" exemption in section (k) {2} will have 

8 replacemenC volume avai~ab1e instaad to operate in 1996_ 

9 The only way for NFRC's members to obtain their rights under 

10 section (k) (3) is for this court to order the defenda.nts to 

11 compl_y with section (k) (3) for the units in question by a date 

12 certain. NFRC is at this time only asking for relief on a small 

13 number of sale units where there is no controversy about the need 

14 for replacement timber. NFRC respectrully ask6 the court to. 

15 order defendants to provide lIan equal volume of timber, of like 

16 kind and value, which shall be subj ect to the t:erms of the 

17 original cont~act . . II for these units as soon as possible, 

18 and in no event later than June l, 1996. 

19 No !urther relief should be necessary. There should be no _. 
20 reason for the court to become involved in the details Of 

21 replacement' timber for any particular sale unit. NFRC believes 

22 ind:i.vidual purchasers will be able to successfully negotiate with 

23 the defendants on the terms of replacement timber for each unit 

24 if th~ defendants are simply ordered to comply with the statute 

25 by a date certain. 

26 
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COZlcl.U.c:ion 

2 NFRC's motion to compel provision of replacement timber for 

3 the sale units identified above should be granted_ Defendants 

A. should be ordered to provide replacement timber for these units 

5 in compliance with section 200~(k) (3) as soon as p055ible and in 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 
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no event later than June 1, 1996. 

Dated this 9th day ot May, 1996. 

MARK C. RUTZICK LAW FIRM 
A professional Corporation 

By' Mar!rlut~ 
Attorney for Plaintiff 
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ENVIRONMENT & NATURAL RESOURCES DIVISION 

APPELLATE SECTION 
WASHINGTON, D.C. 20530 
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Jim Sutherland(503) 
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developments. 
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; 

UNITED STATES COURT OF APPEALS 

FO~ THE ~INTH CIRCUrT 

Nos. 95-36038 & 95-36042 
Consolidated 

NORTHWES~ FOREST RESOURCE COUNCIL, 

Plaintiff-Appellee, 

; v. 

DAN GLICKMAN, in his official 
capacity as secretary of Agriculture, 

and BRUCE BABBITT, in his capacity 
as secretary or the -Interior, 

Defendants-Appellants, 

;and 

OREGON NATURAL RESOURCES COUNCIL, et al., 

ON APPEAL FROM THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF OREGON 

civi~ No. 95-6244-HO 

ONRC'S PETITION FOR REHEARING 

PATTI A. GOLDMAN (WSB# 24426) 
KRISTEN L. BOYLES (WSB# 23806) 
Sierra Club Legal Defense Fund 
705 Second Avenue, suite 203 
seattle, washington 98104 
(206) 343-7340 

Attorneys for 
Oregon Natural Resources council 
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PURPOSE 

Oregon Natu~al Resources Counoil ~ ale (collectively 

"ONRC") respectfully petitions for rehearing pursuant to Fed. R. 

App. P. 40 of a limited portion of Northwe5t Forest Resource 

Council v. Glickman, Nos. 95-36038, 95-36042 (9th Cir. April 24, 

1996) .11 In counsel's judgment, rehearing is warranted to 

correct a material fact overlooked in the decision. As the 

decision now stands, there is a schism between the analysis of 

the Court and the relief granted. While the Court notes at least 

three times that Section 318 of the Department of the Interior 

and Related Agencies Appropriations Act, pUb. L. No. 101-121, 103 

Stat. 745 (1989) refers to the geographic scope of the thirteen 

nat.ional forests in Or~gon and Washington that contaih northern 

spotted owls, the relief granted affirms the district court's 

summary judgment and injunctive o~ders which require the re"lease 

of timber sales on all national forests in Oregon and Washington. 

There are more than thirteen national forests in oregon and 

Washington, and the district court's orders are causinq the 

release of timber sales on national torests not covered by this 

Court's detailed analysis. 

1/ Circuit Judges Noonan, Leavy, and Hawkins heard these 
appeals. 

ONRC'S PETITION FOR REHEARING - 1 -
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REHEARING IS NEcESSARY TO CORRECT A FACTUAL 
ERROR WHICH CAUSES AScffISM BETWEEN THE 

COURT'S ANALYSIS AND THE RELIEF GRANTED. 

IaJ 004 

Because Seot.ion 2001(k) of the ~995 Emergency Supplerne:n't:al 

A~propriations for Disaster Relief and Rescissions Act, Pub. L. 

No. 104-19, 109 stat. 240 (1995) explicitly defines ,its ~andates 

by reference to Section 318 of the Department of the Interior and 

Rela~ed Agencies Appropriations Act, Pub. L. No. 101-121, 103 

Stat. 745 (1989), the Court began its analysis by reviewing the 

soope of timber sales covered by section 318. As noted by the 

Court, SUbsection 31S(a} (1) "provided that the bulk of timber 

sales must deriVe from 'the thirteen national forests in oregon 

and Washington known 'to contain northern spotted owls.'" 

Northwest Forest Resoukce Council Vr Gliokman, slip cp. at 4948. 

l~ discussing the structure of section 2001(k} (1), the Court 

stated that: 

In the con.text o'! section 318, units f1 s ubject to 
section 318" are identical to units "described by 
section 318. I, :By the terms of section 3 ~8, this 
category includes: (1) "the thirteen. national forests 
in Oregon and waShington known to contain northern 
spotted owls[,]" § 318 (a) (~), and (2) the Bureau of 
Land Management's "administrative. districts in western 
oregon." §'318(a) (2). 

Id." slip Ope at 4956. See also slip op. at 4957. 

T.urninq ·to "the "canon of ordinary meaning, the court held 

that the ordinary ~ean1ng of the statute identified geographic 

units that were affected by section 318. "The statute defined 

two distinct geographic areas: subsection 318(a) (i) oovQrsd the 

ONRC'S PETITION FOR REHEARING - 2 -
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thirteen national forests and Bureau of Land Management districts 

'known to contain northern spotted owls[,J' ~hile subseotion 

318(a) (2) authorized a smaller set of timber sales located in BLM 

lands in western Oregon." Id., slip Ope at 4958. In addition to 

the thirteen spotted owl national forests, Oregon and Washington 

host the Fremont, Ochoco, Malheuri Umatilla, Wallowa-Whitman, and 

COlville National Forests. 

Based on its parsing .of statutol:'y languaqe ~nd legislative 

history, this court affirmed the summary judgment and injunctive 

orders; of the distl:ict oourt. The district court's orders, 

however, require the release of timber sales in All national 

forests in Oregon and Washington. Id., slip OPe at 4950-51. 

Under this Court's analysis, these orders are too broad, and yet 

the Court affirmed the district court without modification. 

In order for the relief to follow from the Court's analysis, 

the district court's orders should be modified to require the 

release of timber sales only from the publio forest lands that 

were indeed subject to section 318 -- that is, the thirteen 

spotted owl national fOl:'ests in Oregon and Wa3hington and the 

BureaU of Land Management districts in western oregon. Unless 

the re.lief is lIIodifiQd, thQ~e is a fundamenta.l factual error and 

analytical schism between the Court's discussions and its 

. conclusion. 

This is not merely a semantic debate. Under the distriot 

court's orders, the Forest Service is releaSing timber sales 

ONRC'S PETITION FOR REHEARING 3 -
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,. C'. 

W~iCh would not be released under the logic of this Court's 

opinion. See ge.nerally Fed. ER at 20, Declaration of Jerry Hoter 

! 6 (August 31, 1995) (approximately 104 million board·feet 

located on the eastside of Oregon and Washington); ~ also 

Federal Defendants' March 28, 1996 compliance Report (copy 

attached showing sales released on the Fremont, Ochoco, Malheur, 

Umatilla, Wallowa~Whitman, and Colville National Forests). This 

Court should· modify the relief granted to reflect its detailed 

analysis. 

CONCLUSION 

For the reasons stated above, ONRC respeotfully requests 

that the Court grant rehearing on the limited issue of 

harmonizing the analysis with the re~ief granted. 

DATED this 3rd day of May, 1995. 

Respeotfully submitted, 

(W 'II 24426) 
KR STEN L. BOYLES WSB# 23806) 
Sierra Club Legal Defense Fund 
705 second Avenue, suite 203 
Seattle, Washington 98104 
(206) 343-7340 

Attorneys for 
Oregon Natural Resources Counci"l 

ONRC'g PETITION FOR REHEARING - 4 -
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IN THE UNITED S~ATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 

No. 95- 36042 

NORTHWEST FOREST RESOURCE COUNCIL, 

Plaintiff-Appellee 

v. 

DAN GLICKMAN and BRUCE BABBITT, 

Defendants-Appellants 

ON APPEAL FROM ~E UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

CASE NO. 95~6244-HO 

PETITION FOR REHEARING OR, !N THE ALTERNATIVE, 
MOTION FOR CLARIFICATION AND STAY 

On April 24, 1996, this Court issued an opinion in the 

above-captioned case and rendered a d~cision affirming the 

district court's summary judgment order of September 13, 1995 and 

its permanent injunction of October ~71 1995. The Court's 

opinion correctly characterizes the major dispute between the 

parties as \\1hether the ,phrase "subject to [S]ection 318" imposed 

a temporal limitation on the scope of Se~tion 2001(k) of ' the 

Fi~cal Year 1995 Emergency Supplemental Appropriations for 

Disaster Relief and Rescissions Act, Pub. L. No. ~04-19. This 

Court concluded, contrary to, the submission of the Forest Service 

appellants, that the disputed phrase imposed only a geographical 

limitation on the scope of Section 2001(k). This petition for 

rehearing or clarification does not seek to disturb that 

~002 
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conclusion. ~ Instead, we seek to bring to the Court's 

attention an issue concerning the definition of the geographical 

limitation encompassed by the term "subject to (S]ection' 318" 

which was raised but not directly decided in the appeal. As a 

result of this omission, there is an inconsistency between the 

written opinion and the ultimate decision. 

Specifically, three times in the course of the April 24, 

1996, opinion this Court describes the geographical scope of 

section 319 as encompassing the thirteen national forests in 

Oregon and Washington known to contain the northern spotted owl 

and the BLM administrative districts in western Oregon: 

In the context of Section 318, units "subject to 
section 318" are identica.l to units "described by 
section 318": By the terms of Section 319, this 
category includes: (l}"the thirteen national forests 
in OrAgon and Waehing~on known to contain northern 
spotted owlsL]II [Sec.] 31B(a) (1) ana (2) the Bureau of 
Land Management's "administra.ti\7e districts in western 
Oregon. I, [Sec.] 318 (a) (2) . 

Nationsl Forest Resouroe Council v. Glickman, No. 95-36038 slip 

op. at 4956 (April 241 1996). See aleo id. slip op. at 4957, 

4958. See gene~ally ~. slip op. at 4448. The summary judgment 

of the district court, and its permanent injunction, however, 

define the geographical scope of the disputed term as 

encompassing all national forests in Oregon and Washington, not 

just those known to contain the northern spotted owl. Despite 

!I No decision has been reached as to whether the federal 
appellants would seek a rehearing en bane to challenge the 
outcome of this appeal. It is our understanding the present 
petition does not foreclose a separate petition for rehearing en 
banc and that the 45 day period in which such a petition may be 
filed is not tolled by the present filing. 

I4I 003 
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this inconsistency, the decision of this Court was simply to 

affirm the district court thus continuing an injunction tha.t is 

greater in scope than the Court's interp~etation of the disputed 

term warrants. 

It may be that this Court did not !ully realize that the 

issue concerning the exact geographic scope of the disputed term, 

"subject to Section 318;1, was pressed upon the government's 

appeal or that the definition of the geographical scope made a 

substantia.l difference to the impact of the district courts' 

judgment. As detailed on page 21 of the government's brief on 

appeal, however, there are several national forests in the states 

of Oregon and Washington whioh are not known to contain the 

northern spotted o~l.ll The district court's injunction 

nevertheless ordered the release of sales in several of these non 

spotted owl forests: the Umatilla, Wallowa-Whitman l Fremont, 

Malheur, Ochoco and Colville National Forests. The question 

presented on this appeal included a challenge to this broader 

definition of the geographical scope to inclUde all national 

forests in Oregon and Washington, eee Govt. Sr. at 2, and the 

principal brief addressed this issue in the argument. IS. at 20-

21. In short. the exact geographical scope of the term "subject 

to Section 318" is a live issue between the parties on this. 

appeal. 

11 These a.re known as the "eastside" forests because they are 
located to the east of the Cascade mountain range in Oregon and 
washington. The natural range of the northern spotted owl does 
not extend to these eastside forests. 

@I004 
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As s~ated above, this Court's opinion reflects the decision 

that the disputed term "subject to Section 318 11 extends 

geographically to encompass lithe thirteen national forests in 

Oregon and Washingt.on known to contain northern spotted owls[,]" 

.!/slip op. at 4956-4958 .. This Court's judgment, however, 

~ffirmed the summary judgment and injunctive order of the 

district court without the modifica~ion necessary to align it to 

this Court.'s opinion. Since the issuance of the opinion, the 

federal appellants have reconfirmed chat the difference in the 

definition of the geographical scope of Section 2001(k) 

continues to be of impor~ance: eleven timber sales, comprising 

over 42 million board feet of timber,. in forests out.side the 

range of the northern spotted owl have been released pursuant to 

the district court's order of October 1995 and remain subject·to 

harvest. Modification of this Court's judgment to reflect the 

decision that the geographical. scope of the term "subject to 

Sect-ion 318" extends only to "the thirteen national forests in 

Oregon an.d Washington known to contain northern spotted owls [. J " 

(slip op. 4957) would therefore allow the termination of eleven 

sales which do not meee current standards of environmental 

protection. 

Accordingly, the federal appellants request that this Court 

grant rehearing to the extent 9f clarifying its opinion and order 

by modifying the judgment to conform to the text of the opinion. 

V The parties do not dispute the geographical scope of the BLM 
lands involved. 
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We suggest that this could be accomplished by altering the 

judgment of this Court by adding "insofar as they apply to timber 

sales in the thirteen national forests in Oregon and Washington 

known to contain northern spotted owls and the BUreau of Land 

Management's administrative districts in western oregon" at the 

end of page 4970 of the slip opinion. Such a modification of the 

judgment should not require further proceedings between the 

parc1es. 

should this Court wish t.o defer consideration of this 

request to await the response of other parties, the federal 

appellants respectfully request that this Court preserve tha 

status quo in the forests involved by granting a stay to restrain 

the operation of the eleven identified sales while this requeat 

for rehearing or clarification ia pending. To this end, we 

append a list of the eleven timber sales located in foreets 

outside the range of the northern spotted owl in a declaration of 

counsel so that operation of those sales may be restrained until 

this motion is resolved by this Court .. Because May is the 

traditional commencement of logging operations in much of the 

Pacific Northwest, such temporary relief would be necessary to 

. preserve the status quo in the forests should this Court need 

addition time to resolve this motion. 
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CONCLUSION 

For these ~easons the petition for rehearing and or 

clarification , should be granted and the jUdgment mOdified to 

reflect the opinion of this Court. A stay pending resolution of 

this motion is also requested. 

Respectfully submitted, 

~~.~ 
Anne s. Almy 
Albert M. Ferlo, Jr. 
Attorneys, Appell~te Section 
Environment & Natural Resou~ce6 

Division 
Depa~tment of Justice 
P.O. Sox 23795 (L'Entant Station) 
washington, D.C. 20026 
(202) 514-2749 
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PECLARATION OF ANNE S. ALMY 

I, Anne S. Almy, counsel for appellants in the above-

captioned case, atace as follows: 

2. To the best of my knowledge and based upon recent 

information provided by the United states Forest Service, there 

are eleven remaining sales for which harvesting has either not 

commenced or not been completed that fall under the scope of 

section 2001(k) as incerpreted by che united States District 

Court for the District of Oregon in Northwest Forest Resource 

Council v. Glickman, Civil No. 9S06244-HO , but which are not 

within the thirteen national forests in Oregon and Washington 

known to contain northern spotted owls. These sales are: 

Allen 
Banty sa.lvage 
Blue Ford 
Eagle Ridge 

Houselog 
Gator60n 
Hem Salva.ge 
Locust 
Off Broadway 
RD Salvage 
Tanhorse 
Tanya 

Fgrest 

Wallowa-Whitman 
Wallowa-Whitman 
Fremont 
Umatilla 

Colville 
Wallowa-Whitman 
Malheur 
Ochoco 
Wallowa-Whitman 
wallowa-Whitman 
Wallowa-Whitman 

3. The total volume of timber of these eleven sales is 

approximately 42 million board feet. 

I declare under penalty of perjury that the foregoing is 

tnle and correct. 

Dated this 3d day of May 1996. 

!gJ 008 
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CERTiFICATE OF SERVICE 

I hereby certify that a copy of the foregoing Petition For 

Rehearing Or, In The Ale~native, Motion For Clarification And 

Stay was served .on this 3rd day of May 1996, by overnight express 

deliv~ry service addressed to the following counsel of record! 

Mark C. Rutzick 
Alison Kean Campbell 
500 Pioneer Tower 
888 S.W. Fifth Ave. 
Portland, OR 97204-2099 

Michael E. Haglund 
Scot t W. Horngr·en 
Haglund & Kirtley 
Attorneys at Law 
l8S0 one Main Place 
~01 s.w. Main Street 
Portla:n.d, OR 97204 

patti A. Goldman 
Kristen L. Boyles 
Sierra club Legal Defense Fund 
705 Second Avenue, Suite 203 
Seattle, WA 98104 

Anne s. Almy 
Attorney, Appellate Section 
Environment & Natural Resources 

Division 
Department of Justice 
P.O. Box 23795 (L'Enfant Station) 
Washington, D.C. 20026 
(202) 514-2749 
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u. S. DEPARTMENT OF JUSTJ:CE 
ENVIRONMENT AND NATURAL RESOURCES DIVISJ:ON 

GENERAL LITIGATION SECTION 
601 PENNSYLVANIA AVSNUE, N.W. 

WASHINGTON, D.C. 20004 
FAX NUMBER (202) 305-0429, -0506 

CONFIRMATION NUMBER (202) 305-0503 
PLEASE DELIVER TO: 

To: Don Barry 
Bob Baum 

David Gayer 
Dinah Bear 
Brian Burke 

Mark Gaede 
Ted Boling 
Peter Coppelman 

Lois Schiffer 
Jim Simon 

Al Ferlo 
Greg Frazier 
Mike·Gippert, 

Jay McWhirter 
Jim Perry 

Jeff Handy (503) 
Nancy Hayes 
Gerry Jackson 
Elena Kagan 
Don Knowles (503) 
Karen Mouritsen 

Kris Clark 
Roger Nesbit (503) 

Diane Hoobler 
Chris Nolin 
Jason Patlis (301) 
Rick Prausa 
Jim sutherland(503) 
Tom Tuchmann (503) 
Sue Zike (503) 

NUMBER OF PAGES: 18 

DATm~ May 2, 1996 

FROM: Michelle Gilbert 

MESSAGE: NFRC v. Glickman 

208-4684 ..... 
208-3877 ~ 

456-0753 
720-4732 -

514-4231-
514-0557 --

514-4240 -
720-5437 .,-
690-2730 r" 

326-3807 
208-5242 ~ 
208-6916 "... 
456-1647 -
326-6282 --
219-1792~· 

231-2166 -

395-4941 
713-0658 
205-1045 
465-6582 
326-6254 -
326-7742 ~ 

Attached is Plaintiff's May 11 1996 filing. See 
attached cover letter. 
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Clerk's Office 
u.s. District court 

~KOM-MAULVND 5 KIKILtY 

HAGLUND & K.1R.TLEY 
.A.1TC1U3;~.A.'f u.\'W1 
ON! MA.!).I PLACE 

101 &W MA!"W, SlJlT5 18QO 
"o~"'t'I..AN:f). 011.. !>7204 

TEUl1HOl'1~ f5Q31 ;p!.5-0777 

"ACSIMI12 {503J 22S'12S7 

~or ~he District of Oregon 
(Eugene Division) 
211 :Ii:. 7th Street . 
Eugene, Oregon 97401 

Re: NFRC v. Glickman, et al. 

'. 

U.S. District Court for the District of Oregon 
Case No. 9S-6244-HO (Lead) 
Case No. 95-6267-80 (Consolidated) 

Dear Clerk: 

Enclosed for filing are the originals and one ~opy the 
~ollowin9 document=; 

1.' Scott Timber Co.'a Motion to Compel Ident~fication 
and Release of ,neplacement Volume;" ' • 

2. Soo~t' Timber CO.'s Mamorandum in Support of Moe~on 
to compel Identification and Release of aepl~e~~cnt Volume; ~d 

3. Declaration of Scott W. Horngren Re: Faxed 
Declaration of ~eter c. Quas~. 

Please return the enclosed'postcards showing the date 
these docUments 'are tlled. Thank eu tor your courteSies. 

Enclosures 
ec w/enclosures: counsel 

. . 

.,~ 
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14 

15 
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18 

19 

20 

21 

22 

23 

25 
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Miohael E. Haglund. OSB 77203 
Scott W. Horngren, osa 68060 
shay S •. seoCt, CSB 9i42l 
HAGLUND Q RI~TLEY 
~ttorneys at·Law 
leOO One Main Place 
101 S.W. Main Street 
portland, . oregon ~7204 
(S03) 225-0777 

Attorneys ~or Scott ~imber Co. 
, . 

" 

IN THE tlNlTED. STATES DISTRICT COURT 

FOR Tlle DISTRICT OF OREGON 

NORTHWEST FOREST RESOURCE 
COUNCIL, an Oregon 
corpora.tion, 

Pla:i.nt:Lff, 

v. 

DANIEL ~. GLICKMAN, in"his 
capaoity a~ Secretary of 
Agriculture, BRUCE BABBITT, in 
hi~ capacity as Secretary of 
Interior, 

Defendants. 

) 
) 
) 
) 
) 
) 
} 
) 

) 
) 
) 
) 
) 
) 

No. 9S-6244-HO (Leac!) 
No. ~5 .. 6267-HO {Consolidated) 
No. 95-G304-HO (Caru5D~;id.o!l1;ed) 

SCOTT TIMEER :CO.'S MOTION TO 
COMPEL IDENTIFICATION AND 
RELEASE OF REPLACEMrun' 
VOLtn.m 

Olalo ARG~ XNn ~lilDI'l'2:O 
CONS IDE RAT ION REQl1E'Sl"ED 

Plaintiff Soott Timber Co. respectfully moves for. an 

order from this court requiring the defendants to comply wit~ 

Pub. L. No. 104-19 § 2001(k) (3), ~09 Stat. J.94, 246 (~995), the 

Emergency Salvage Timber Sale Program and identify and rel~a~e 

replacement vol1.1me fOl: harve5t by June ~, 1.99S:·for thoiSe unita of 

Scott Timber's sales that the defendants contend contain nesting 

~arbled murrelets un~er both, Se~tion 200l(k) (2) and the 

.:ranual:'y :U;), .199~ O~e!l:' of thi.~ Court. 'l'ha pending ·appeal of the 

Page 1 ~SCOTT TIMBER CO.'S MOTION TO COMPEL 
IDENTIFICATION RELEASE. OF REiLACEMENT 
VOLOMEi 
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1 January 19, 1996 Order only relates to those units that the court 
. 

2 orde~ed ~eleased and the outoome of that appeal will not effeee 

3 those units that already do not qualify for release under the 

4 January 19~ ~99' Order. Cooeequantly, thare is no reason for 

5 further delay in identifying ana releasing replacement ~olume for 

6 these units. This motion is support~d by ~he.D~claratio~ Q~ 

7 Pete~ C. Quast and ehe Memorandum in ·Suppo~t. 

8 Dated this ~ day of May, 1996. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20. 

21 

22 

23 

24 

'2.:1 

26 

P8.ge 2.. SCOTT TlMaER CO.' S MOTION TO COMPEL 
~n~Z~%OATION RaLEASE OF REPLACEMENT 
VOL'CME 

o 
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.1.1. 

CERTIF~TE OF SERY'CE 

I hereby Qertify that I served th~, foregoing SCOTT 

TINDER CO.'S MOTION TO COMPEL IDENTIFICATION AND RELEASE O~ 

RBPLACBMENT VOLUKS on the follow1ng parties: 

Ms. Patti A. Goldman V1A RE~ HAIL 
Mr. Adam J. Berger 
Ms. Kristen J. Boyles 
Sierra Club Legal Defense Fund 
705 Second Avenue. Suite 203 
Seattle, WA 98104 

Ms. Marie.nne Dugan VIA R3GULAR HA%L 
Me. Deborah N. Mailander 
Western Snvironmental Law Center 
'~216 Lincoln St.eet 
Eugene, Oregon 97~01 

Attorneys for Plaintiffs 

Mr. Mark Rutzick ~A KBGULAP. ~L 
500 Pioneer Tower 
88B ·S.W. Fifth Avenue 
'Portland, Oregon 97204 

Atto.ney for NFRC 

Ms. Kristine Olson VIA ~GULAR MAIL 
U.S. Attorney 
SBB S.W. Fifth Avenue, Suite 1000 
Portland. Orogon 97204 

!Ills. Michelle Gilbert VIA FAX AmI UG't7Ln HAI:r,1 
Mr. Wells D. aurgess 
~.S. Depa~tment·of Justice 
Env. & Nat. Res. Div. 
'01 Pennsylvania Avenue, N.W., Suita 854 
Washington, D.C. 20004 . 
Ms. Jean E. Williams V~ FAX AND REGULAR M1%L 
Ms. Ellen ~chler 
Mr. James C. Kimbourne 
o.S. Oepartment of ~u$tice 
Env. & Nat. ~OS. Div. 
GOl pennsylvania Avenue, N.W., Suite 5000 
Washington, D.C. 20004 

~ttorneys for Defendants 

Page ~ - CERTIFICATE OP SBR~CB 

IaJ 0051018 
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1.3 

~4 

15 

16 
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lS 

20 

21 

22 

23 

24 

25 

26 

by 

to 

.,. 

Ms. patricia M. Post VIA REGULAR MAIL 
SChWaD$f W~111amson & wyatt 
12l.1. s.w. Fifth Avenue, Ste.1S00 ",
Portland, Oregon 97204 

serving a true and correct oOPY thereof by the means indicated 

said par~ies on the date stated below. 

DATED May l~ 1996.· 

So t ~. Ho:tngrAn 
Attorneys for Scott Timber Co. 

Page 2 - C2RTIFiCATE OF SERVICE 
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Miohael E. Haglund. OSB 77203 
Scott W. Horngren, OS9 88060 
Shay S. Scott, ass 93421 
HAGLUNn & KIRTLE~ 
Attorney~ 2t Law 
1800 One Main Place 
10l S.W. Main Street 
portland, O~e90n 97204 
(503) 225-0777 

Attorney~ for Bc~tt Timbe~ Co. 

, 
.!. I. 

'--'.'---. -------
-----~-------

IN THE UNITED STATES DISTRICT COURT 

FOR THE D1 STRICT OF OUGCN 

NORTHWEST FOREST RESOURCE 
COUNCIL, an oregon 
corporation, . 

Plaintiff, 

v. 

DANIEL R. GLICKMAN, in his 
OdPdoity ag S~cretary of 
Agriculture, BRUCE BAB3ITT, in 
his capac1ty a~ secretary gf 
Interior, 

Defendants. 

) 

> 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 95-6244-HO (Lead) 
No. 95-6"267-HO (C~DOliclated) 
No. 95-6384-HO (Consolidated) 

SCOTT TI~m~R CO.'S 
MEMORANDUM IN SOP PORT OF 
MOTION TO COM~2L 
IDENTIFICATION AND RELEASE 
OF REPLACEMENT VOLUME 

Time is running out for the federal defendants to' 

eomply with the mandate of Pub. L. No. 104-19 § 2001(k), the 

Bmergeney Salvage Timber Sale Program. Defendants hav~ disputed 

the clear direction of the statute at almost every turn. Thi~ 

Court's orders have also been vigorously challengec;l lJy federal 

defendants. Most reeently, defenaants have appealed this Court's 

January 19. 1996 order regarding when marbled rnurrelets are 

• nknown to be n~atingll in a sale unit. . However, one area where 

Page 1 - SCOTT TIMBER CO.'S MEMORANDUM IN 
SUPPORT OF MOTION TO COMPEL 
~DENTIFICATION RELEASE OF REPLACEMENT 
VOLtn-m 
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1 the f~deral defendants ha~e not disputed the statute or this 

2 Court's orders, is that marbla4 ~ur~elet behavior subeanopy 

3 within a sale unit boundary means a marbled murrelet is lIknown to 

4 De nesting" within the unit. Scott Ti~e;r has six of these 

5 un!~g. Declaration of Peter C. Quast (Quast Dec.) at 1 2. 

6 

7 

8 

10 

1.1. 

12 

13 

Section 2001(k) (3) cf the Act scates: 
'-. 

(~) ALTRRNA~IVE O~P~R IN CASE OF DELAY If 
for any reason a sale cannot be released ana 
completed under the te~s of this subaection 
within 4S day~ after ~he Qa~a of enaotmen~ o£ 
this Act:, the ge~r~~llry conoerned chall: 
provide the purchase. an equal volume of 
timber, of like kina and value, wh~ch shall 
be subject to the terms of the original 
con~rag~, and shall not count against current 
allowable sale quantities. 

Soott Timber Co. seeks an order from this Court compell~ns 

-federai defendants to identif~ replacement volume for these units 
/"" --- 7w~ 14 

15 

16 

by June 1, 1996 to comply with the requiremencs of 
(....r<.. 

ye....., 

17 

18 

l' 
20 

21 

22 

23 

24 

25 

26 

Section 2001 (k) (3) • The Fcrest service has not ident.ified 

replacement volume for these units. For example, aetendan~s 

coneend ~hat anQ of Scott Timber's u~!tg. Fiv~mile Plume ~A/B 

containe a.n anoient marbJ..ed murl."~let nest. In Oecember, 19'95, 

che Forest Service ha~ promise~ that ~eplacement volume for this 

unit would be identifie4 and re1eaaed for harvest. Quast Dec-

replacemene vo~ume. 

The units subject t.o chis mot.ion Q.~ listed in 

~ibit A to th@ D~elaration of Peter C. QUast. ~l of ~bese 
I 

Pa~e 2 - SCOTT TIMBER CO.' S MEMORANDUM IN 
SOPPORT OF MOTION TO COMPEL 
IDENTZFICATION R~KA$2 OF REP~CEMENT 
VOLOO 

I 
I 
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1 units were classified oooupied basep on subcanopy behavior 

2 observed within the unit boundary. Con~e~~ntly, they are not 

3 subject to the current appeals pending before the Ninth Circuit 

4 of tnis Court's January ~9, 1996 order. HorthwQst Forest 

5 Re90ur~ Counoil v. Glickman, NOB. 96-35107 and 96-35132 

6 There is absolutely no reason to further delay the 

7 identification and release of replacement volume for these units. 

8 Scott Timber Co~ respectfully requests that this Court order 

9 f.de~al de~ondan~g to identify and rA19a~a for ha~a~t 

10 replacement vol~me for these units by June 1, ~996. 

11 n3.~@d t:'.hi!!l .k day of May. 1.99G. 

12 & KIR'I'LEY 

14 By~,-~~~ __ ~~~~~~ __ 
at t W. Horngren 

15 Attor~eys fo~ Plainti£f 

16 

17 

).8 

19 

20 

21 

22 

23 

2S 

2G 

Page 3 ~ SCOTT TIMBER CO.'S MEMORANDUM IN 
SUPPORT O~ MOTION TO COMPEL 
IDENTIFICATION RELEASli: OF Rli!PlA~ 
VOLTJMl3 

ItACUJND .. KJRT1.EY 
A'J'TORJIEYS A. T lAW 
0tI1C I'M'" r~" 
101 $ow. MAo IN, Burtt lIGO 
~1lTI..UU't. ORtCOJOllmD4 
ftLEPIIONI: (!lUI ns.orn 
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... 
CERTIFlCATm O~ SERVX~m 

I hereby certify that I served th~. ~ore90ing seo~ 

TIMBER CO.' S MEMO:RANDllM IN SUPPORT OF MOTION TO COMPEL 

IDENTIFICATION AND RELEASE OF RE~LACEMENT VOLUME on the fOllowing 

partial: I 

Ms. Paee! A. Goldman V~ RE~ MAIL 
Mr. AQam J. Be~ge~ 
)lit;;!. lC:risten :3. :Boyles . 
Sierra Club Legal Defense FUnd 
705 Second Avenue, Suite 203 
Seattle, KA ,el04 

Ms. Marianne Dugan VIA RE~ HAIL 
Ma. Deborah N. Mailander 
Western Environmental Law Center 
1216 L1neoln Street 
Eugene 6 Oregon 97401 

Attorneys for Plaint1ffs 

Mr. Mark RUt2iok VIA R.GttUAR MAlL 
500 Pioneer Tower 
888 S.W. Fif~h Aveftue 
~ortl~nd, O.egon 97204 

Attorney for NFRC 

Ms. Kristine Olson V~ REGULAR MAIL 
D.S. Attorney . 
SBa S.W. Fifth Avenue, Suite 1000 
Portland, Or.gon 97204 

Ma. Michelle Gilbert ~A PAX AND REGULAR MAIL 
Mr. Wells D. Burgess 
U.S. Depa~tment of Juetice 
Env. & Nat. Res. Oiv. 
601 Pe~ylvania Avenue, N.W., 5u1te a~4 
Washington, D.C. 20004 

Ms. Jean E. Williams VIA FAX AND REGULAR HAIL 
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Michael ~. HaS1und, OSB 77203 
Seo~~ W. Horngren. OSB B8060 
Shay 9. Seott, OSB 93421, 
HAGLUND & KIRTIlEY 
Attorneys at Law 
1800 One Main Place 
101 s.w. Main Street 
Portland, Oregon 97204 
(503) 225-0777 

Attorneys for Scott Timber Co. 

IN THE TJNI'l':&:C STA'l'BS n!~TlUCT COtJRT 

FOR THE DISTRICT OF ORiGON 

NORTHwEST FOReST RESO~CE ) 
COUNCIL, 'an Ore90n ) 
corporation, ) 

) 
Plaintiff, , ) 

) 
v. ) 

) 
tJ~ISI" R. GLICKMAN, :in his ) 
capacity as Seg~e~ary of ) 
Agriculture, BRUCE BABBITT, in ) 
his capacity as Secretary of ) 
Interior, ) 

) 
Defendants. 

Nc. 9S ... 6244.-HO (Lsad) 

No. 95 .. 6267 .. HO (consolidated) 
No. 95-6384-HO (Consolidated) 

DECLARATION OF 
SCOTT W. HORNGREN 
RE: FAXED DECLARATION OF 
PETER C. QUAST 

I, SC01T W. HORNGREN, declare and state: 

l. I am one of the attorneys for Scott Timber Co. I 

make this declaration based on my personal knowledge. 

gigned faxed copy of the Decla.at~~n of Pater c. Qua~t who lives 

1n Roseburg, Oreson. Because of the 1ogi~tics involveg, I bave 

not yet received the ~igned. original of Mr. Q~last' s nec1a:ration. 

from Mr. Quast. 
W.CUOOI A 1CIRTL2\' 
4T'J'OU1EYS AT LAW 
ONE MI.tlf fl..,\~ 
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Miohael E. Haglund, CSB 77203 
Scott w. Hoxn~an, osa saOGO 
Shay S. seo~t. eBB 9342~ 
SAGLt7ND , Kltt'l'LEY 
Attorueys at Law 
;&.800 ODe Main PlAce 
101 s.w. Ma~~ St~et 
~o%eland, Ore~on 97204 
(503) 2·25-0777 . 

A~tOr.Dey8 for'Sco~e Timber Co. 

1M' '!'BE t.nnTED STATES DlSTR.ICT COURT 

POR 'I'H2 DI$'J;JUa OF OREoom 

NO:RTmmST PORMT ImSO'ORCE 
COtlN~L, an Oregon 
corporat.ion, 

Plaintiff, 

v. 

D~xn R.. CLICKIQlQ', In his 
capacity as Secretary of 
Agricul t-,.u;-e • BRUCE BUBI'l"l', in 
hie oap~ity as s.e%eta~ of 
l~ter~o::" 

Jlc1:c:.n4~1;a. 

1 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
1 

No. SS-'244 ... 110 (£eacl) 
No~ S5-6267"HO I Ctm-=ol.1dace\il 
No • .95-63B4-HO (CClDaoU4abe4) 

DECLARATIO!i 01' PETER C. 
QtfAS'l' 

4, PETa C. QlJAS'l', c!ec:lue e.N1 &t.at=e, 

1 .. 

sale~ eontaining app:-ox1ma~ely 33 units t.ctaling a~tely 

63 million board fee.~ CMMBF) tbat tbe 9ovenl.men~ bas c1ass.1f1.ed 

as occupied by the marbled murrelet unde: the ,aeific: Seall1r4 

G%'0l.l9 prct.OCQJ.. % am the WooQ" Managezo :.eo;;- Scott. Tj,*r Co. and. 

make this declaration ba&QQ on my'perso~al ~Yledge. 

~t:aob&!!d as Elchibi.t A i:-o my c!ee1arat:.:ion is a list! ' 
I 

c~ sa~e un1t9 w~ch the FO~5t Se~ce class1f1ed as ocaup1e4 

HIIAImf' 
III'IJ~JWA .. ,w. ..... -.n_ 
~ ..... -
~"MHm 
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I 
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'1 from marbled an.ttrele1: ~\U"Veya. -:he:;e parlieula% ullies had 

~ 31Wcanopy t>ehav~or (ll):3elVed w;1.r.;h1u elle un:l.t~. The lI'o:z:'e8to. 
. , 

3 5e~1ee ma1.n~a.11ul t:bat the ma:r:bled munelet.s are "known 1:Q l:>e 

4 nes~1ng· ill these tmits uucie%' Sect;i.tm 2001 (kl ~ under the 

S . Court's J:muary loS!, 1996 orc!exo. 

6 3. Despi~e the Forest Service ins~stence ~ba~ the 

, units are ooeupied. they bavenot identified replaee~~t volume 

8 fo. these un;i.l:.S. Por ~le. t~e Pat~ Oak l7xd.~ -l.A/:I.B, 

9 accordiB~ to tbe Forest Service. contatns a ma%bled ~let 

10 active nest. s~ee at least Dec:e~%', l.99S we lw."'. b.a4 

II dis~ssicns with the Porest Service about 14antifying replacement 

12 volume AnQ .eplacC:ll1e~t vol\,Ul\e still lw,s net bee= ident:i.:£i.ca,·" . . 

4. We would like t.Q harvest 'this replacellE!n.t volume 

14 before Septe~~ 30, 1996 WheD ~he protect~cn~ of the ResciS~10ns 

15 Act are 4\le to ~ire. 
" 

~6 l. dac:lare u=tGZO penalty of per.jury that 1:he fo~eSeing 

17 is tl:Ue and correct. 

19 

19 

~at:.ed. t.Ais J.z:r;. day of Ma.y. 1996. 

20 

21 
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23 

24 
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Q~T on the following parties: 

MS. Pa~~1 A. GolQman ~ ~ KAXL 
Mr. AdAm J. Serger 
MS. Kristen J. Boyles 
Sierra Club Legal Defense Fund 
705 Second Avenue, Suite 203 
Seattle, WA '8104 

Ms. Marianne DUgan VIA REG'tJL.U. HAlt. 
Ms. Cebo~ah N. Mailanaer 
Western Environmental Law Center 
i~'1~ Lincoln Street 
Eugene 6 Oregon 97401 

Attorneys tor Plaintiffs 

Mr, MArk Ru~~ick V~ REattLAR ~L 
SOO Pioneer Tower 
8B8 S.W. Fifth Avenue 
Portland, Oregon '7204 

Attorney for NFRC 

Ms. Kris"t.1ne Olson VU UGt1I.Alt MUt. 
u. S. At corney 
888 S.W. Fifth Avenue, Suite 1000 
por~land, oregon 97204 

Me. M1.chellf!: Gilbe:rt vn FAX Aml REGULAR KAI:L 
Mr. Wells n. Burgess 
U.S. Department of Justice 
Env. K Nat. Res. Div • 

. 601 PeMsylvania Avenue, N,W,', Suite 854 
Washington~ D.C. 20004 

Ma. Jean E. William';! VIA VAX AND UGtrLAR MA.:tL 
Ms. Ellen Kohler 
M~. James C. Kimbou~e 
U.S. D~partment of Justice 
Env. & Nat. Ras. ~iv. 
601 Pennsylvania Avenue, N.W., suite 5000 . 
W~~hin9ton, O.C. 20004 

Attorneys fo. Defendants 

IlA.CLlIIm ~ Sl!m.1Y 
ATTORJII!:YS AT UW 
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"~Mp, 0IaICDM _4 
~"AOIft (5U)~ 

Page 1 - CERTIFICATE OF SERVICE fIIm\Bv1tk7626 



• 

05/02/96 10:55 fr 
,HAY.01 '96 16:52 TO-12023050275 FROM-HAGLUND & KIRTLEY 

~018/018 
T-510 p.1S/la F·976 

1 

'-
3 

4 

S 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

20 

·21 

·22 

23 

24 . 

25 

2G 

Ms. Patrioia M. DostVIA REGULAR MAIL 
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DATE; 

FROM: 

RE: 

U' • B. DEPARTMEN'l' OF JUSTICE 
ENVIRONMENT & NATURAL RESOURCES DIVISION 

APPELLATE SECTION 
WASHINGTON, D.C. 20530 

FAX NUMBER (203) 514-4240 

May 3, 1~96 

Albert M. FerIo, Jr. and Anne Almy 

HFRC y. Glickman and Babbitt 

OFFICE PHONE: (202) 514-2757 or 514-2749 

NUMBER OF PllGEg: Message and pages 

PLEASE DELIVER TO: Don Barry 
Bob Baum 

208-4684 
208-3877 

MESSAGE~ 

David Gayer 
Dinah Bear 
Brian Burke 

Mark Gaede 
Greg Frazier 
Mike Gippert, 

Jay McWhirter 
Jim Perry 

Nancy Hayes 
Gerry Jackson 
Elena Kagan 
Karen Mouritsen 

Kris Clark 

456-0753 : .. 
720-4732 

720-5437 
690-2730 

208-5242 
208-6916 
456-1647 
219-1792 

Chris Nolin 395-4941 
Jason Patlie (30l) 713-0658 

~c:l-;S a ~ra;;, ,Sion for Rehearing anc:l request ~stiY P~~:I.~~~e r,1ng on the GeographiC, e 
W wav dk £~le this by clQse of bU8~neBS 

today. Please telephone your comments to Anne Almy (514~ 
2749) by 3:00 pm today. 

Al Ferlo 

I4J 001 
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1 IN THE UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 

No. 95- 36042 . 

NORTHWEST FOREST RESOURCE COUNCIL,I 

Plaintiff~Appellee 

v. 

DAN GLICKMAN and BRUCE BABBITT, 

uefenaants-Appellants 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

CASE NO. 9S-6244-HO 

PETITION FOR REHEARING OR, IN THE ALTERNATIVE, 
MOTION FOR CLARIFICATION AND STAY 

On April 24, 1996, this Court issued an opinion 1n the 

above-captioned case and rendered a decision affirming the 
\ 

district court's summary .judgment order of September 13, 1~95 and 

its permanent injunction of october 17, 1995. The Court's 

opinion correctly characterizes the major dispute between the 

parties as whether the phrase "subject to [S]ection 318" imposed 

a temporal limitation on the scope of Section 2001(k) of the 

Fiscal Year 1995 Emergency Supplemental Appropriations for 

DisaBter Relief and Rescissions Act, Pub. L. No. 104-l9. This 

Court concluded, contrary to the submission of the Forest Service 

appellants, that the disputed phrase imposed only a geographical 

limitation on the scope of Section 2001(k). ThiB petition for 

rehearing or clarification does not seek to disturb that 

I4J 002 
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conclusion.·1 Instead, we seek to bring to the Court's 

attention an issue concerning the definition of the geographical 

limitat.ion encompassed by the term "subject to [S]ection 319" 

which was raised but not directly decided in the appeal. As a 

result of this omission, there is an inconsistency between the 

written opinion and the ultimate decision. 

Specifically, three times in the course of the April 24, 

1996, opinion thie Court describes the geographical scope of 

section 318 as encompassing the thirteen national forests in 

Oregon and Wasoington known to contain the northern spotted owl 

and the BLM administrative districts in western Oregon: 

In'the context of Section 318, units "subject to 
section 318 11 are identical to units "described by 
section 318": By the terms of Section 3l.8, this 
category includes: (i) "the thirteen national forests in 
Oregon and Washington known to contain northern spotted 
owls[,]h [sec.] 318(a) (1) and (2) the Bureau of Land 
Mana.gement's "administrative districts in western 
Oregon." [Sec. J 318 Ca) (2) . ' 

National Forest Resource Council v. Glickman, No. 95-36038 slip 

op. at 4956 (April 24, 1996). See 'aleo id. slip op. at 4957, 

4958. See generally id. slip op. at 4448. The summary judgment 

of the district court, and its permanent injunction, however, 

define the geographical scope of the disputed term as 

encompassing all national forests in oregon and Wa~hington, not 

just those known to contain the northern spotted owl. Despite 

!I No decision ha.s been reached as to whether the ,federal 
appellants would seek a rehearing em bane to challenge the 
outcome of this appeal. It is our understanding the present 
petition does not foreclose a separate petition for rehearing en 
banc and that the 45 day period in wbich such a petition may be 
filed is not tolled ,by the present filing. 

IgJ 003 
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this inconsistency, the decision of this Court was simply to 

affirm the district court thus continuing an injunction that is 

greater in scope than the Court's interpretation of the disputed 

term warrants. 

It may be that this Court did not fully realize that the 

issue concerning the e:x;act geographic scope of the disputed term, 

IIsubject to section 318", was pressed upon the government's 

appeal or that the definition of the geographical scope made a 

substantial difference to the impact of the district courts' 

judgment. As detailed on page 21 ot the government's brief on 

appeal, however, there are several national forests in the states 

of Oregon and washington which are not known to contain the 

northern spotted owl.Y The district court's injunction 

nevertheless ordered the release of thirty-two sales in three of 

these nOn spotted owl forests; the Wallowa-Whitman, Fremont and 

Malheur National Forests. The question presented on this appeal 

included a challenge to this broader definition of the 

geographical scope to include all national forests in Oregon and 

Washington, see Govt. Br. at 2, and the principal brief addressed 

this issue in the argument. Id. at 20-21. In short, the e~act 

'geographical scope of the term IIsubject to Section 318" is a live 

issue between the parties on this appeal. 

l;/ These are known as the "eastside ll forests because they are 
located to the east of the Cascade mountain range in Oregon and 
Washington. The natural range of the northern spotted owl does 
not e~tend to these eastside forests. 

~004 
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As stated above, this Court's opinion reflec.ts the decision 

that the disputed term "subject to section 318" extends 

geographically to encompass "the thirteen national forests in 

Oregon and Washington known to contain northern spotted owle[,]" 

~/sl1p op. at 4956-4958. This Court's judgment, however, 

affirmed the summary judgment and injunctiv~ order of the 

district court without the modification necessary to align it to 

this Court's opinion. Since the issuance o~ the opinion, the 

federal appellants have reconfirmed that the difference in the 

definition of the geographical scope of Section 2001(k) 

continues to be of importance: seventeen timber sales in forests 

outside the range of the northern spotted owl have been released 

pursuant to the district court's order of october ~995 and remain 

subject to harvest. Modification of this Court's judgment to 

reflect the decision that the geographical scope of the term 

"subject to Section 318" extends only to "the thirteen national 

forests in Oregon and Washington known to contain northern 

spotted owls[/] It (slip op. 4957) would therefore allow the 

termination of seventeen sales which do not meet current 

standards of environmental protection. 

Accordingly, the federal appellants request that this Court 

grant rehearing to the extent of olarifying its opinion and order 

by modifying the judgment to conform to the text of the opinion. 

We suggest that thia oould be accotnpli:3hed by altering the 

AI The parties do not dispute the geographical scope of the BLM 
lands involved. 

141 005 
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judgment of this Court by adding "insofar as they apply to timber 

sales in the thirteen national forests in Oregon and Washington 

known to contain northern spotted owls and the Bureau of Lanq 

Management's administrative districts in western Oregon" at the 

end of page 4970 of the slip opinion. such a modification of the 

jUdgme~hould not require further proceeding6 between the 

partieS.~ShoUld this Court wish to defer consideration of this 

request to await the response of othe~ parties; the federal 

appellants respectfully request that this Court preserve the 

status quo in the foreets involved by granting a stay to restrain 

the operation of the seventeen identified sales while this 

request for rehearing or claritication is pending. To this end, 

we append a list of the seventeen timber sales located . ~n forests 

outside the range of the northern spotted owl and a draft order 

restraining operation of those sales until this motion is 

resolved by this Court. Because May is the traditional 

commencement of logging operations in much of the Pacific 

Northwest, such temporary relief would be necessary to preserve 

the status quo in the forests should this Court need addition 

time to resolve this motion. 

CONCLUSION 

For these reasons the petition for rehearing and or 

clarification should be granted and the judgment m6dified to 

reflect the opinion of this Court. A stay pending resolution of 

this motion is also requested. 

~006 
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Respectfully submitted, 
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FOR THE NINTH CIRCUIT 
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as Secretary of Agriculture; BROCE 
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Secretary of the Interior, 
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and 
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NORrnwEST FOREST RESOURrn 
COUNCIL, an Oregon corporation, 

Plaintiff-Appellee. 

v. 
DANIB.. GLICKMAN, in his capacity 
as Secretary of Agriculture; BRUCE 
BABBnT, in his capacity as 
Secretary of the Interior, 

Defendants-Appellants. 
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OREOON NATIJRAL RESOURCES 
COUNCIL, INc.; SIERRA CLUB, INC.; 
Pu.cHUCK AUDUBON SOCIETY· 
WF.5TERN ANCIENT FOREST ' 
CAMPAIGN; PoRTLAND AUDUBON 
SOCIETY; BLACK HIlLS AUDUBON 
SOCIETY; and HEADWATERS, 

Intervenors. 

Appeal from the United States District Court 
. for the District of Oregon 

Michael R. Hogan, Chief District Judge, Presiding 

Argued and Submitted 
January 8, I9%-Portland, Oregon 

Filed April 24, 1996 

Before: John T. Noonan, Jr., Edward Leavy and 
Michael Daly Hawkins, Circuit Judges. 

Opinion by Judge Hawkins 

NORTHWEST foREST REsOURCE COUNCIL V. GLICKMAN 4943 

SUMMARY 

Natural Resources and Energy/Public Land81 
Wildlife and Habitat 

The court of appeals affirmed district court orders. The 
court held that a statute requiring the release of certain timber 
sale contracts in areas "subject to section 318" of the Depart
ment of the Interior and Related Agencies Appropriations Act 
was not limited to the fiscal years covered by § 318. 

The Fiscal Year 1995 Emergency Supplemental Appropria
tions for Disaster Relief and Rescissions Act (1995 Rescis
sions Act) contained a provision, § 200I(k)(l), releasing 
previously authorized timber sales. Section 200I(kXl) 
required that within 45 days of the 1995 Rescissions Act's 
enactment, the Secretaries of Agriculture and Interior had to 
release "all timber sale contracts offered or awarded before" 
the 1995 Rescissions Act's enactment "in any unit of the 
National Forest System or district of the Bureau of Land Man
agement subject to section 318" of the Department of the inte
rior and Related Agencies AppropriatiOns Act. 

Section 318 mandated an "aggregate timber sale level" for 
timber harvests cut from national Forest Service and Bureau 
of Land Management lands in Oregon and Washington during 
fiscal years 1989 and 1990. Section 318 provided for sales it 
had authorized, but which were not fmalized until after it 
expired. 

Appellee the Northwest Forest Resource Council (NFRC), 
a timber industry trade association, brought a declaratory 
action against the Secretaries of Agriculture and the Interior, 
seeking release under § 200 I (k)( I ) of "all timber sales offered 
prior to the date of enactment" of the 1995 Rescissions Act 
"in all national forests in Oregon and Washington and in 
Bureau of Land Management districts in western Oregon." 
NFRC argued that § 2001 (k)(l)'s term "subject to Section 



4944 NORTHWEST FOREST RESOURCE COUNCIL V. GLICKMAN 

318" described only § 31 R's geographical boundaries. and did 
not incorporate § 318's chronological limits (fiscal years 19X9 
and 1990). 

Appellants the Oregon NaturaJ Resources Council (ONRC) 
and several other environmental organizations (collectively. 
ONRC) moved to intervene in the action. The district coun 
denied the motion. 

The district coon granted summary judgment for NFRC, 
adopting its suggested interpretation of § 200I(k)(I). The 
coun also granted NFRC's motion for a permanent injunction. 
directing the Secretaries "to award. release. and permit to be 
completed in fiscal years 1995 and 1996 ... all timber saJe 
contracts offered or awarded between October I. 1990 and 
July 27. 1995. in any national forest in Oregon and Washing
ton or I Bureau of Land Management) district in western Ore
gon, except for sale units in which a threatened or endangered 
bird species is known to be nesting." 

The Secretaries appealed the summary judgment order and 
permanent injunction. contending that Congress used the 
phrase "subject to section 318" to require the release of only 
those timber sales originaJly offered or awarded pursuant to 
§ 318 but were delayed due to legal challenges to the statute. 
They urged that the legislative history of § 2001 (k)(I) pro
vided persuasive evidence that Congress's intent in enacting 
the section of the 1995 Rescissions Act was to release only 
those timber sales that § 318 authorized for fiscal years 1989 
and 1990. ONRC appealed the panial denial of its motion to 
interVene. 

[I] Section 2001 (k)(I) placed the phrase "subject to section 
318" squarely in the ponion of the sentence that modified· the 
geographical areas covered by § 200I(k)(I). Given that struc
ture. it was clear that the phrase modified only the geographi
cal scope of § 200 I (k)(I). but did not describe its temporal 
reach. Section 200I(k)(1) was not limited to the fiscal years 
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covered by § 31 R. but instead authorizes timber sales "offered 
or awarded" up until the date of enactment. [2] The doctrine 
of last antecedent also indicated that the phrase "subject to 
section 3 I 8" modified the phrase it immediately followed. 

[3] The phrase "subject to section 318" could be interpreted 
as "governed or affected by section 318." In this case, the 
phrase identified those geographic units that were affected by 
§ 318. [4] Based on § 200I(k)(l)'s structure, the plain and 
ordinary meaning of the words it contained. and several long
standing principles of statutory interpretation, § 200I(k)(l)'s 
language was clear - the phrase "subject to section 318" 
defined only the geographical reach of the statute. and clearly 
authorized the release of timber sales "offered or awarded" up 
until the date of enactment. 

[5] The 1995 Rescissions Act's legislative history offered 
strong evidence that the phrase "subject to section 318" 
defined only the geographic scope of § 200I(k)(l). 

[6] ONRC had not shown a sufficient interest to warrant 
intervention in the action. [7] In addition, because ONRC 
alleged only minor differences in opinion with the Secretaries, 
it failed to demonstrate inadequacy of representation. [8] 
ONRC aJso failed to satisfy a prong of the permissive inter-

. vention standard because it assened no independent basis for 
jurisdiction. 
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OPINION 

HAWKINS, Circuit Judge: 

We consider what would appear to be a relatively straight
forward question of statutory interpretation with fairly pro
found consequences. This appeal requires us to determine the 
rel~tions.hip between two separate statutory provisions gov
ernIng umber sales, Section 200I(k)(I) of the Fiscal Year 
1995 Emergency Supplemental Appropriations for Disaster 
Relief and Rescissions Act, and Section 318 of the Depart
ment of the Interior and Related Agencies Appropriations 
Act. In particular, we must determine the meaning of the 
phrase usubject to IS )ection 31S" as it appears in Section 
200I(k)(1) of the 1995 Rescissions Act. It is not our role to 
determine the wisdom of Section 200I(k)(l), only its mean
ing. 

This appeal consolidates two cases arising out of the same 
set of events bu~ involving two distinct legal issues.' The first 
appeal requires us to defme the categories of timber sales the 
Secretaries of Agriculture and Interior must release under 
Section 200I(k)(I) of the 1995 Rescissions Act. The North
west Forest Resource Council (uNFRC"), a timber industry 
trade association, contends Section 200 I (k)( I ). mandates that 
the Secretaries release several years of timber sales in federal 
lands that are defined by a separate statute, Section 31 H of 
Public Law No. 101-121 (estimated at 656 million board 
feet). The Secretaries urge that Section 2001 (k)( I) requires 
them to release only sales for fiscal years 1989 and 1990 (an 
estimated 410 million board teet). They appeal the district 

'The two appeals were consolidated and expedited upon motion of sev
eral environmental. organizations seeking to intervene in the litigation. 
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court's order adopting NFRC's interpretation of Section 
200I(k)(I). and its permanent injunction directing the Secre
taries to release timber sale contracts offered or awarded 
between October I. 1990 and July 21, 1995. We have juris
diction over the Secretaries' appeal pursuant to 28 U.S.c. 
~ I 292(a)( I). 

In the second appeal, Oregon Natural Resources Council 
and several other environmental organizations (collectively 
UONRC") challenge the district court's refusal to allow 
ONRC to intervene in NFRC's lawsuit against the Secretaries. 
The denial of a motion to intervene is appealable as of right. 
Stringfellow v. Concerned Neighbors in Action, 480 U.S. 310 
(1981); United States v. Oregon. 913 F.2d 516, 581 (9th Cir. 
1990), cert. denied by Malcah Indian Tribe v. United States. 
501 U.S. 1250 (1991). 

For the reasons discussed below, we affirm the district 
court's order directing the Secretaries to release "all timber 
sale contracts offered or awarded between October I, 1990 
and July 21, 1995, in any national forest in Oregon and Wash
ington or [Bureau of Land Management] district in western 
Oregon," and we affirm the district court's partial denial of 
ONRC's motion to intervene in NFRC's declaratory action 
against the Secretaries. 

FACTUAL BACKGROUND 

I. Northwest Forest Resoufte Council's Declaratory 
Attion 

A. The Enadment of the 1995 Rescissions Ad 

On July 21, 1995, the President signed into law the Fiscal 
Year 1995 Emergency Supplemental Appropriations for 
Disaster Relief and Rescissions Act. Pub. L. 104-19, 109 Stat. 
240 (1995). Though principally an appropriations bill, the Act 
contained several provisions aimed at expediting the award of 
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timber harvesting contracts, including provisions authorizing 
the nationwide release of salvage timber sales (Section 
200I(b», expediting the award of timber sales covered in the 
President's Northwest Forest Plan (Section 2001 (d», and 
releasing previously authorized timber sales (Section 
200I(k)(I». 

This appeal concerns the scope of Section 200I(k)(I) of the 
Act, which requires that within 45 days of the Act's enactment,2 

the Secretaries of Agriculture and Interior must release "all 
timber sale contracts offered or awanled before (the Act's 
enactmentJ in any unit of the National Forest System or dis
trict of the Bureau of Land Management subject to section 
318 of Public Law JO 1-121." Because Section 200 I (k)( I) 
defines its mandatory timber releases by reference to Section 
318 of the Department of the Interior and Related Agencies 
Appropriations Act, Fiscal Year 1990, Pub. L. 101-121, 103 
Stat. 745 (1989), we must flTst examine the scope of timber 
sales under Section 318. 

B. Timber Sales Authorized by Section 318 

Enacted in October 1989, Section 318 mandated an 
"aggregate timber sale level" for timber harvests cut from 
National Forest Service and Bureau of Land Management 
lands in Oregon and Washington during fiscal years 1989 and 
1990. § 318(a)(I). 

Subsections 318(a)( I) and 318(a)(2) directed the Forest 
Service and the Bureau of Land Management to meet speci
fied timber sales quotas from two geographical categories. 
Subsection 31 R(a)( I) provided that the bulk of timber sales 
must derive from .. the thineen national forests in Oregon and 
Washington known to contain northern spotted owls(.J" 
§ 318(a)( I). Other subsections of the statute imposed various 

2Section 200I(k)( I) provided that timber sales were to be released stan
ing September 10, 1995. 
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environmental and procedural requirements on these sales. 
See Subsections 3IR(b)-(j). Subsection 318(a)(2) authorized 
additional sales in the Bureau of Land Management's 
"administrative districts in western Oregon." The statute 
explicitly exempted Subsection 318(a)(2) sales from the pro
cedural and substantive protections of Subsections 318(b)-(j). 
See § 318(i). 

Implementation of Section 318 sales was delayed. however, 
by several lawsuits alleging Section 318 violated various fed
eral environmental statutes.3 Although Section 318 expired by 
its own terms on September 30, 1990, it provided for sales it 
had authorized, but which were not fmalized until after it 
expired. Subsection 318(k) required that sales remaining to be 
released after the expiration date were to remain "subject to 
the terms and conditions of (Section 318 J for the duration of 
those sale contracts." § 318(k). As of the enactment of Section 
200 I (k)( I) of the 1995 Rescissions Act, an estimated 410 mil
lion board feet of timber remained to be released under Sec
tion 318. 

C. Northwest Forest Resource Coulltil's 
Declaratory Action 

On August 8, 1995, after the 1995 Rescissions Act was 
enacted but before the September 10 release date, NFRC 
brought the declaratory action below (No. 95-36042). NFRC 
sought the release, under Section 200l(k)(I), of "all timber 
sales offered prior to the date of enactment [of the 1995 
Rescissions Act) in all national forests in Oregon and Wash
ington and in Bureau of Land Management districts in west-

3Utigation included a challenge to the constitutionality of Section 318, 
Robertson v. Seallie Audubon Soc'.v. 503 U.S. 429 (1992): litigation over 
compliance with the terms of Section 318, Seal/Ie Audubon Soc) v. Roh
ertson. Civ. Nos. 89-160. 1\9-99. 1991 WI. 180099 (W.O. Wa. March 7, 
1991): and challenges to Section 318 sales based on concerns about their 
impact on species listed under the f.lldangered Species Act (including the 
northern spOiled owl and the marhled murrelel). 
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em Oregon:'4 NFRC argued that Section 200 I (k)( I),s tenn 
"subject to Section 311f' describes only Section 31Ws geo
graphical boundaries, but does not incorporate Section 31Ws 
chronological limits (fiscal years 1989 and 1990). Under this 
interpretation, Section 200 I (k)(I) requires the Secretaries to 
release sales occurring after fiscal years 19H9 and 1990, but 
before enactment of the 1995 Rescissions Act. This interpre
tation would entail the release of 246 million board feet of 
timber over and above the 410 million board feet Section 318 
authorized for release in fiscal years 1989 and 1990. 

As part of its declaratory action, NFRC sought a permanent 
injunction compelling the Secretaries "to award, release, and 
pennit to be completed in fiscal years 1995 and 1996 ... all 
timber sales offered prior to July 27, 1995 in all national for
ests in Oregon and Washington and (Bureau of Land Manage
ment) districts in western Oregon, including the FY 1991-
1995 sales." (emphasis added). It also sought a temporary 
restraining order requiring the 'Secretaries to "take all admin
istrative actions" necessary to release the sales by September 
10. 

D. The District Court's Order and Permanent 
Iqjunction 

The district court denied NFRC's motion for a temporary 
restraining order but granted summary judgment for NFRC, 
adopting its suggested interpretation of Section 200I(k)(l). 
The district court also granted NFRC's motion for a perma-

4NFRC subsequently added other claims to its lawsuit. First. it added a 
claim under Section 200I(k)(2). which exempl .. from Section 200I(k)(1) 
those forests in which threatened or endangered hinl species are "known 
to be nesting." 'Illis claim challenged the Secretaries' proposed interpreta
tion of Section 200I(k)(2). and sought the release of sales withheld under 
Section 2001(k)(2), ahsent physical evidence of nesting. Second. NFRC 
challenged the Forest Service's refusal to relea .. e FY 1990 sales it con
ceded were within the scope of Section 200I(k)( I). Thl.'Se additional 
claims are not at issue in this appeal. 
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nent injunction, directing the Secretaries "to award, release, 
and pennit to be completed in fiscal years 1995 and 1996. . . 
aI/timber sale contracts offered or awarded between October 
I. 1990 and July 27. 1995. in any national forest in Oregon 
and Washington or (Bureau of Land Management] district in 
western Oregon, except for sale units in which a threatened or 
endangered bini species is known to be nesting." (emphasis 
added). 

The Secretaries appealed the district court's summary judg
ment order and permanent injunction. Their appeal was expe
dited and consolidated with ONRC's appeal from the district 
court's denial of its motion to intervene. The district court 
denied the Secretaries' motion to stay the injunction pending 
this appeal, and a motions panel of this Court denied the Sec
retaries' request for an emergency stay pending appeal. 

II. Oregon Natural Resources Council's Motion to 
Intervene in Northwest Forest Resource Council's 
Declaratory Action 

On August 14, 1995, six days after NFRC sued the Secre
taries, ONRC moved to intervene in NFRC's declaratory 
action, seeking, alternatively, intervention as of right or per
missive intervention.' The district court denied ONRC's 
motion to intervene but did allow ONRC to participate as 
amicus curiae, both in the summary judgment hearing and in 
NFRC's subsequent attempts to enforce the order against the 
Secretaries.' ONRC appeals the district court's partial denial 
of its motion to intervene.7 

'NJ-1K opposed ONRC's motion for three reasons: (I) ONRC's inter
ests in the enforcement of environmental laws were irrelevant because 
Section 2001(k)(1) nullified those laws; (2) ONRC's interests would not 
he impaired hy the lawsuit: and (3) the Secretaries. as defendants in the 
lawsuit. would adequately represent ONRC's interests. The Secretaries 
took no position on ONRC's motion. 

"The district coun also allowed ONRC to intervene with respect to 
NFRC's suhscquent ~ 2001 (k)(2) claim. which is nOl at issue in this 
appeal. 

70NRC moved successfully to expedite its appeal and to consolidate it 
with the Secretaries' appeal. We granted ONRC's motion to file an amicus 
hrief in the Secretaries' appeal: 
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DISCUSSION 

I. The Scope of Section 2OOJ(k)(J) of the J99S 
Resdssions Ad 

We review de novo the district court's interpretation of 
Section 2001 (k)(J). Spain v. Aetna Life Ins. Co., I I F.3d 129, 
131 (9th Cir. 1(93), cert. denied. 114 S. Ct. 1612 (1994). 

The Secretaries' appeal requires us to determine what tim
ber sales must be released under Section 200I(k)(I), which is 
purely a question of statutory interpretation. In interpreting a 
statute, we "look first to the plain language of the statute, con
struing the provisions of 'the entire law, including its object 
and policy, to ascertain the intent of Congress. Then, if the 
language of the statute is unclear, we look to its legislative 
history." Alarcon v. Keller Industries. Inc .. 27 F.3d 386, 389 
(9th Cir. 1(94) (citations omitted). 

A. The Language of Section 2001(k)(I) 

We begin with the language of the statute. United States v. 
Van Den Berg, 5 F.3d 439, 442 (9th Cir. 1993) (citing Penn
sylvania Public Welfare Dept. v. Davenport. 495 U.S. 552, 
557 (1990». 

Section 200Hk)(I) provides in pertinent part: 

Notwithstanding any other provision of law, 
within 45 days after the date of the enactment of this 
Act, the Secretary concerned shall act to award, 
release, and permit to be completed in fiscal years 
1995 and 1996, with no change in originally adver
tised terms, volumes, and bid prices, all timber sale 
contracts offered or awarded before that date in any 
unit of the National Forest System or district of the 
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Bureau of Land Management subject to section 318 of Public 
Law 101-1211.1 

(emphasis added) 

At the heart of this appeal is the meaning and effect of the 
phrase "subject to section 318," which defmes the scope of 
timber sales under Section 200I(k)(l). The Secretaries and 
NFRC offer divergent interpretations of this phrase and there
fore disagree strenuously as to the relationship between Sec
tion 200 I (k)(l) and Section 3 I 8. 

The Secretaries contend Congress used the phrase "subject 
to section 3 I 8" to require the release of only those timber 
sales originally offered or awarded pursuant to Section 318, 
but that were delayed due to the various legal challenges to 
that statute. In the Secretaries' view, the phrase "subject to 
section 3 I 8" modifies "timber sale contractsl.)" According to 
th is interpretation, the reference to Section 3 I 8 identifies both 
the regions and fiscal years of the saies, and thus imposes 
both geographical and temporal limits on the scope of SectiOn 
2001 (k)(1 ).' 

NFRC insists, however, that the phrase "subject to section 
3 I 8" modifies "any unit of the National Forest System or dis
trict of the Bureau of Land Management" and thus defines 
only the geographic parameters of the sales. Within that geo
graphic area, which it construes as "the national forests of 
Oregon and Washington and six [Bureau of Land Manage
mentl districts in western Orcgon(,J" NFRC contends the stat
ute requires the award and release of "all timber sales offered 

'shortly after NFRC filed its declaratory action. the Secretaries of Agri
culture and Interior issued an Instruction Memorandum stating that Sec
tion 200I(k)( I) "applies only to the remaining section 318 timber sales[.1" 
and requires the release only of sales that were offered in fiscal years 1989 
and 1990 and that met the cnvimnmental and procedural requirements of 
Sl'Ction 3tH. 
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or awarded before the date of enactment of the 119951 Rescis
sions Act." Under NFRC's interpretation, the timber sales are 
not limited to fiscal years 1989 and 1990, the period covered 
by Section 318, but additionally encompass sales occurring 
since the enactment of Section 318. The district court agreed 
with NFRC's interpretation of Section 200I(k)(I), and 
accordingly tailored its permanent injunction to cover "all 
timber sale contracts offered or awarded between October I, 
1990 and July 21, 1995, in any national forest in Oregon and 
Washington or /Bureau of Land Managementl district in 
western Oregon." 

I. The Strudure of Section 2OO1(k)(l) 

The statute by its mandatory language ("'shall act") requires 
the Secretaries to release the timber sales described therein. 
The timber sales that are the object of Section 200I(k)(I)'s 
mandate are: 

all timber sale contracts offered or awarded before 
(the enactment of Section 200I(k)(I») in any unit of 
the National Forest System or district of the Bureau 
of Land Management subject to section 318(.) 

The term "all" makes the mandate applicable to the entire cat
egory of "timber sale contracts" included by Section 
200 I (k)( I). Defining that category are two criteria: (I) the 
time frame, which is detined as "before (200I(k)(I)'s enact
ment], and (2) the geographical scope, which is defined as "in 
any unit (of national forests or BLM landsl subject to section 
318." Both criteria bear equally on "timber sale contracts." 

[I] Structured in this fashion, Section 200I(k)(I) places the 
phrase "subject to section 31 R" squarely in the portion of the 
sentence that modifies the geographical areas covered by Sec
tion 2001 (k)( I). Given this structure, it is clear that the phrase 
modifies only the geographical scope of Section 2001 (k)(1 ), 
but docs hot describe its temporal reach. The time frame of 
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Section 200 I (k)(I) is defined instead by the explicit wonting 
of the statute: "before I the J date lof enactment of the 1995 
Rescissions Actl." Section 200I(k)(I) is therefore not limited 
to the fiscal years covered by Section 318, but instead autho
rizes timber sales "offered or awarded" up until the date of 
enactment. 

This conclusion is bolstered by another feature of Section 
200I(k)(I),s structure. The statute does not set off the phrase 
"subject to section 318" from the preceding phrase "in any 
unit (of national forests or BLM lands)[.J" These two phrases 
are unseparated by a comma or conjunction such as "and." 
The absence of such a division suggests that the phrase 
"subject to section 318" does not modify the entire preceding 
portion of the sentence. Instead, the link between the phrases 
"in any unit lof national forests or BLM lands)" and "subject 
to section 318~' indicates that they operate as one entity and 
serve one function: defining the geographic scope of Section 
200I(k)(I). 

The Secretaries urge that the phrase "subject to section 
318" modifies "timber sale contracts" generally. They argue, 
first, that had Congress intended to define only the geographi
cal scope of Section 200I(k)(I), it could have identified the 
national forests and Bureau of Land Management lands in the 
text, and need not have invoked Section 318 as "shorthand" 
for these areas. Although Congress certainly could have 
adopted that approach, the language it chose instead is a valid 
means to achieve the same result. 

The Secretaries' next argument against reading "subject to 
section 318" to modify "unit(sllof national forests or BLM 
lands)" is that Sections 2001(b) and 2001(d) of the 1995 
Rescissions Act employ the term "described by" to identify 
the location of timber sales covered in those sections. This 
difference is immaterial. Whether Congress had used "subject 
to" or "described by," it would produce the same result: 
Owing to its location in Section 200 I (k)( I), the phrase would 
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invariably modify "unitls! lof national forests or BLM 
lands)." In the context of Section 318, units "subject to sec
tion 318" are identical to units "described by section 31 If': By 
the terms of Section 31 H, this category includes: (I) "the thir
teen national forests in Oregon and Washington known to 
contain northern spotted owlsl,)" § 31 X(a)( I), and (2) the 
Bureau of Land Management's "administrative districts in 
western Oregon." § 318(a)(2). 

2. The Doctrine of Last Antecedent 

Another guide in determining the role played by the phrase 
"subject to section 318" is the "doctrine of last antecedent," 
which teaches that where one phrase of a statute modifies 
another, the modifying phrase applies only to the phrase 
immediately preceding it. Huffman v. Comm'r of Internal 
Revenue, 978F.2d 1139, 1145 (9th Cir. 1992) (citations omit
ted); Wilshire Westwood Associates v. Atlantic Richfield 
Corp., 881 F.2d 801, 804 (9th Cir. 1989). We have long fol
lowed this interpretive principle. See Wilshire Westwood 
Associates, 881 F.2d at 804. See also Norman J. Singer, 
Sutherland on Statutory Construction § 47.33 (4th cd. 1985) 
("'QJualifying words and phrases, where no contrary intention 
appears, refer solely to the last antecedent. ") 

[2] Applied here, the doctrine of last antecedent indicates 
that the phrase "subject to section 318" modifies the phrase it 
immediately follows: "unitls) of the National Forest System 
land] districtls) of the Bureau of Land Management." The 
doctrine of last antecedent- thus lends further support to the 
conclusion that Section 31 H detines only the geographic scope 
of timber sales required by Section 200I(k)(I), and not other 
characteristics of the sales. 

The Secretaries contend that the doctrine of last antecedent 
should not apply in this case because they argue it would pro
duce an absurd result: It would require the release of timber 
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sales offered in forests that were never subject to Section 
31 Ws environmental and procedural protections. 

Such a result is not absurd. On the contrary, it mirrors the 
original provisions of Section 318. By its very terms, Section 
31 X accords such protections to only a subset of the sales it 
authorized. Section 318 authorized two categories of timber 
sales: (I) '"the thirteen national forests in Oregon and Wash
ington known to contain northern spotted o'Ylsl,1" 
§318(a)(I), and (2) the Bureau of Land Management's 
"administrative districts in western Oregon." § 318(a)(2). The 
latter category was never afforded the protections of Subsec
tions 31 H(b loCk). Indeed, Subsection 318(i) explicitly 
exempted Subsection 318(a)(2) sales frpm these protections, 
stating: 

IT/he provisions of this section apply solely to the 
thirteen national forests in Oregon and Washington 
and Bureau of Land ManaRement districts ;n west
ern Oregon known to COli/a;" northern spotted owls. 
Nothing contained in this section shall be construed 
to require the Forest Service or Bureau of Land 
Management to develop similar policies on any other 
forest or district in Oregon or Washington. 

(emphasis added) 

It is true that we are not inflexible in our application of the 
doctrine of last antecedent, and have recognized that the prin
ciple must yield to the most logical meaning of a statute that 
emerges from its plain language and legislative history. Hearn 
v. Western Con/. of Teamsters Pension Trust Fund, 68 F.3d 
301,304 (9th Cir. 1995). See also Singer, Sutherland on Stat
utory Construction § 47.33 ("rw)here the sense ·of the entire 
act requires that a qualifying word or phrase apply to several 
preceding lor) succeeding sections, that word or phrase will 
not be restricted to its immediate antecedent."). Here, how
ever, both the plain language of the statute and the doctrine 
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of last antecedent bolster the conclusion that "subject to sec
tion 318" modifies only the geographical scope of Section 
200 I (k)( I). 

3. The Canon of Ordinary Meaning 

Having determined that the phrase "subject to section 318" 
modifies the phrase "in any unit (of national forests or BLM 
landsJl,J" we next examine what the phrase "subject to section 
318" means. 

[3] Where a statutory term is not defined in the statute, it 
is appropriate to accord the term its "ordinary meaning." Van 
Den Berg, 5 F.3d at 442. The meaning of "subject to" 
includes, among other things. "governed or affected by." 
Black's Law Dictionary, 1594 (4th ed. 1968). The phrase 
"subject to section 318" may therefore be interpreted as 
"governed or affected by section 318." In this case, the phrase 
identifies those geographic units that were affected by Section 
318. The statute defined two ~istinct geographical areas: Sub
section 318(a)(i) covered the thirteen national forests and 
Bureau of Land Management districts "known to contain 
northern spotted owls(,!" while Subsection 318(a)(2) autho
rized a smaller set of timber sales located in BLM lands in 
western Oregon. Although the statute imposed different sub
stantive and procedural requirements on timber sales in these 
two areas, both geographical categories may nonetheless be 
said to be "subject to (S lection 318." 

The Secretaries urge a narrower interpretation of the phrase 
"subject to," and argue that it means not merely "described 
by" but "conditioned by," They contend that many of these 
land units cannot be said to have been "subject to IS lection 
318" because they were never subject to the environmental 
and procedural protections contained in Subsections 31 K(b)
(j). As discussed in the preceding section, however, that con
tention is clearly refuted by the explicit terms of Subsection 
318(i), which limits the substantive protections contained in 
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Subsections 31 K(b)-(j) to sales under Subsection 318(a)( I), 
and exempts Subsection 318(a)(2) sales. 

4. The Principle of Giving Effect to Every 
Statutory Subsection 

Another principle in interpreting the phrase "subject to sec
tion 318" is that a statute must be interpreted to give signifi
cance to all of its pans. Boise Cascade Corp. v. E.P .A., 942 
F.2d 1427, 1432 (9th Cir. 1991). We have long followed the 
principle that "Isltatutes should not be construed to make sur
plusage of any provision." Wilshire Westwood Associates, 
881 F.2d at 804 (citing Pettis ex rei. United States v. 
Morrison-Knudsen Co., 577 F.2d 668, 673 (9th Cir. 1978». 

Applying that principle to this case, we fmd, first, that Sec
tion 200I(k)(I)'s phrase "offered or awarded before [the date 
of enactment of the 1995 Rescissions Act]" would be super-: 
fluous if, as the Secretaries argue, the statute was limited to 
timber sales in tiscal years 1989 and 1990. That phrase 
defines the temporal scope of timber sales under Section 
2001 (k)(I ), and it makes clear that the statute authorizes tim
ber sales well after fiscal years 1989 and 1990. Second, the 
phrase "in any unit of the National Forest System or district 
of the Bureau of Land Management" would be superfluous if, 
as the Secretaries contend, "subject to section 318" defined 
"timber sales" generally, since that definition would already 
include the geographical scope of Section 318. 

The Secretaries argue that these two phrases are not super
fluous because they potentially serve other functions. First, 
they contend the phrase "offered or awarded before [the date 
of enactment of the 1995 Rescissions Act)" might refer to 
sales that were authorized under Section 318 in fiscal years 
1989 and 1990, but that were delayed by litigation. The lan
guage of this phrase docs not suggest such a limited reading, 
however; the phrase employed is "offered or awarded," not 
"offered and awarded but delayed." 
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Second, the Secretaries point to the phrase "in any unit of 
the National Forest System or district of the Bureau of Land 
Management subject to section 318" and suggest it be inter
preted to include both Forest Service and Bureau of Land 
Management lands. That interpretation would not solve the 
problem of surplusage. however, since the phrase "subject to 
section 318," standing alone, would include both Forest Ser
vice and Bureau of Land Management lands. 

The Secretaries invoke the principle against surplusage in 
support of a rynal argument: They contend this principle sup
ports the conclusion that all of Section 318's provisions 
should be read into Section 200 I (k)( I), rather than just its 
geographical defmition. Reading "subject to section 31 S" to 
include only Section 318's geographical parameter, they 
argue, would ignore the environmental and procedural protec
tions of Section 318. As discussed above, however, not all of 
the geographic areas subject to SeJ;tion 31 S were accorded its 
substantive protections. 

s. Conclusion 

[4J Based on the Structure of Section 200 I (k)(I), the plain 
and ordinary meaning of the words it contains, and several 
longstanding principles of statutory interpretation, we con
clude that the language of Section 200 I (k)(I) is clear: The 
phrase "subject to section 31 S" defines only the geographical 
reach of the statute, and clearly authorizes the release of tim
ber sales "offered or awarded" up until the date of enactment. 
The Secretaries and amicus ONRC urge, however. that the 
legislative history of Section 200I(k)(I) provides persuasive 
evidence that Congress's intent in en,!cting this section of the 
1995 Rescissions Act was to release only those timber sales 
that Section 31 X authorized for fiscal years 19H9 and 1990. 
We therefore tum next to the legislative history of Section 
2001 (k)(I). 
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B. The Legislative History of Sed ion lOO1(k)(I) 

As noted above. our approach to statutory interpretation is 
to look to legislative history only where we conclude the stat
utory language docs not resolve an interpretive issue. Where 
a statute is ambiguous, we may look to legislative history to 
ascertain its purpose. United States v. Aguilar. 21 F.3d 1475, 
1480 (9th Cir. 1994) (en banc), affd in part, rev'd in parI, 
and remanded. I 15 S. Ct. 2357 (1995). Here, although we 
find that the language of the statute makes clear the meaning 
of the phrdse, "subject to section 318," we tum now to the 
legislative history because the Secretaries and amici urge its 
importance. As we do, it is important to note that this Circuit 
also recognizes the principle that "!1]cgislative history - no 
matter how clear - can't override statutory text. Where the 
statute's language 'can be construed in a consistent and work
able fashion,' Ithis Court) must put aside contrary legislative 
history." Hearn. 68 F.3d at 304 (citations omitted). 

1. The House Report Introducing the Bill 

As originally introduced, Section 200I(k)(l) was described 
as a provision "to release a group of sales that have already 
been sold under the provisions of Section 318 of the fiscal 
year 1990 Interior and Related Agencies Appropriations Act." 
H. Rep. No. 104-71, 100th Cong., 1st Sess. 2~23 (Mar. 8, 
1995) (emphasis added). Although the Secretaries urge that 
the words "have already been sold" refers to Section 318 sales 
undertaken in fiscal years 19S9 and 1990 only, this language, 
standing alone, does not so limit the provision. 

2. The Senate Modification of the BiD 

Next, the Senate modified Section 2001 by adding Section 
2001 (k)(2) to exempt forests containing endangered birds. 
During Senate debates on the 1995 Rescissions Act. which 
focused chietly on the Act's controversial salvage timber pro
visions, only passing 'references were made to Section 318. 
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Senator Gorton referred to "sales ... pursuant to ISection 
3 I HI," while Senator Hatfield referred to "sales, originally 
authorized by ISection 318)." 141 Congo Rec. S4X75 & S4XXI 
(emphasis added). The Secretaries once again urge us to inter
pret these phrases to limit the temporal scope of Section 
200I(k)(l) as enacted. This we will not do. Neither of these 
passing references to Section 318 squarely addresses how 
Section 318 modifies Section 200I(k)(I). 

3. The Conference Report 

The Conference Report on the 1995 Rescissions Act, H.R. 
Conf. Rep. 104- I 24, 104th Cong., 1st Sess. (May 16, 1995), 
contains the following language: 

. The bill releases all timber sales which were 
offered for sale beginning in fiscal year 1990 to the 
date of enactment which are located in any unit of 
the National Forest System or District of the Bureau 
of Land Management within the geographic area 
encompassed by Section 318 of the Fiscal Year 1990 
Interior and Related Agencies Appropriations Act. 

Conf. Rep. at 137 (emphasis added). 

The Conference Report provides an unequivocal statement 
of the temporal scope of Section 200 1 (k)( I): The statute 
expressly authorizes timber sales during the period from 1990 
to the enactment of the 1995 Rescissions Act. 

Although we are convinced that the language of Section 
2001 (k)(I), standing alone, establishes this same broad tem
poral scope, we note that this explicit discussion in the Con
ference Report bolsters our conclusion. Ironically, the 
Secretaries urge us not to rely on the Conference Report, 
arguing that it uses the phrase "encompassed by Section 31 X" 
rather than "subject to section 318" that appears in the statute. 
However, a congressional conference report is recognized as 
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the most reliable evidence of congressional intent because it 
"represents the final statement of the terms agreed to by both 
houses." Dept. of Health and Welfare V. Block. 784 F.2d 895, 
901 (9th Cir. 1986) (citation omitted). 

4. The Post-Enactment Letter from Six 
Lawmakers 

The final piece of legislative history relevant to Section 
2001(k)(l) is a letter from Committee on Energy and Natural 
Resources Chairman Frank Murkowski and other Senators to 
Secretary of Agriculture Glickman and Secretary of Interior 
Babbitt, dated July 27, 1995, the enactment date of the 1995 
Rescissions Act. It reads in pan: 

We want to make it clear that subsection (k) of the 
[timber sales) legislation applies within the geo
graphic area of National Forestunits and [Bureau of 
Land Management] districts that were subject to 
Section 318 . . . and within that geographic area 
requires the release of all previously offered or 
awanled timber sales, including Section 318 sales as 
well as all sales offered or awarded in other years 
(such as Fiscal Years 1991-1995) that are not sub~ 
ject to Section 318. The reference to Section 318 in 
subsection (k)( 1) defines the geographic area that is 
subject to subsection (k). 

We accord little weight to these statements, consistent with 
the principle that post-enactment legislative history merits 
less weight than contemporaneous legislative history. Cose v. 
Getty Oil Co .. 4 F.3d 700, 708 (9th Cir. 1993). See also Con
sumer Product Safety Comm'n v. GTE Sylvania, Inc .• 447 
U.S. 102, 118 (1980). We simply note that these statements 
arc not inconsistent with our conclusion based on the lan
guage of the statute. 



_ .. 
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5. Conclusion 

[5] The legislative history surrounding Section 200 I (k)( I ). 
far from refuting our interpretation of the statutory language. 
serves to confinn it. The Conference Report. in particular. 
suggests Section 200I(k)(I) authorizes timber sales between 
the expiration of Section 318 and the enactment of the 1995 
Rescissions Act. Moreover, it suggests the term "subject to 
section 318" defines solely the geographic scope of Section 
2~I(k)(J). Although the Secretaries point to scattered legis
lauve statements characterizing the timber sales variously as 
"already sold" or "previously sold," such characterizations do 
not exclude post-J990 sales from the scope of Section 
200 I (k)( I). Moreover, these statements do not refute the Con
ference Report's clear description of the chronological scope 
of Section 200 I (k)(I). The legislative history of the 1995 
Rescissions Act,. particularly the Conference Report, offers 
strong evidence that the phrase "subject to section 318" 
defines only the geographic scope of Section 200I(k)(I) .. 

II. Whether the District Court Erred in Denying 
ONRC's Motion to Intervene in NFRC's Dedaratory 
Action 

Intervention is governed by Fed. R. Civ. P. 24, which per
mits two types of intervention: intervention as of right and 
pennissive intervention. ONRC pursued and was denied both 
forms below. We review de novo the district court's decision 
regarding intervention as a matter of right under Fed. R. Civ. 
P. 24(a)(2), Idaho Farm Bureau Fed'n v. Babbitt. 5H F.3d 
1392, 1397 (9th Cir. 1995), although we review for abuse of 
discretion its decision as to the timeliness of the intervention 
motion. Id. at 1397 (citations omitted). We review for abuse 
of discretion the district court's decision concerning permis
sive intervention pursuant to Fed. R. Civ. P. 24(b)(2). 
Beckman Industries, Inc. l'. Int'I In.r. Co., 966 F.2d 470. 472 
(9th Cir.), cert. denied, 506 U.S. H68 (1992). 
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A. Intervention as of Right 

Regarding intervention of right, Fed. R. Civ. P. 24(a)(2) 
provides: 

Upon timely application anyone shall be per~itted 
to intervene in an action . . . when the apphcant 
claims an interest relating to the property or transac
tion which is the subject of the action and the appli
cant is so situated that the disposition of the action 
may as a practical matter impair or impede the appl!
cant's ability to protect that mterest, unless the ~~li
cant's interest is adequately represented by eXlstmg 
parties. 

We have outlined four requirements for intervention of 
right under Fed. R. Ci~. P. 24(a)(2): (I) ~e application for 
intervention must be timely; (2) the applicant must have a 
"significantly protectable" interest relating ~o the property or 
transaction that is the subject of the transactlon; (3) the appli
cant must be so situated that disposition of the action may, as 
a practical matter, impair or impede ~e a~pl~cant's ability to 
protect that interest; and (4) the apphcant s mterest must be 
inadequately represented by the existing parties in the law~it. 
Forest Conservation Council v. United States Forest Service, 
66 F.3d 1489, 1493 (9th Cir. 1995) (citation omitted). 

I. Whether ONRC's Motion to Intervene Was 
Timely 

We con~ider three criteria in determining whether a motion 
to intervene is timely: (1) the stage of the proceedings; (2) 
whether the parties would be prejudiced; and (3) the reason 
for any delay in moving to intervene. United States v. Oregon. 
913 F.2d 576, 5R8 (9th Cir. 1990), cert. denied. 501 U.S. 
1250 (1991 n. 

ONRC's motion to intervene was timely. ONRC moved to 
intervene less than one week after NFRC filed its Section 
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2001 (k)(l) claim, before the Secretaries had tiled an answer. 
and before any proceedings had taken place. Moreover. 
ONRC's motion to intervene does not appear to have preju
diced either party in the lawsuit, since the motion was filed 
before the district coun had made any substantive rulings. 

2. Whether ONRC has a Signific:antly Protedable 
Interest in NFRC's Dedaratory Adion 

Whether an applicant for intervention as of right demon
strates sufficient interest in an action is a "practical, threshold 
inquiry," and "'nlo specific legal or equitable interest need be 
established." Greene v. United States. 996 F.2d 973, 976 (9th 
Cir. 1993), affd. 64 F.3d 1266 (9th Cir. 1995). The movant 
must, however, demonstrate a "significantly protectablc 
interest" in the lawsuit to merit intervention. Forest Conser
vation Council. 66 F.3d at 1493 (internal quotation marks 
omitted). To demonstrate this interest, a prospective interve
nor must establish that (I) "the interest 'asserted I is protect
able under some law," and (2) there is a "relationship between 
the legally protected interest and the claims at issue." /d. 
(citing Sierra Club. v. EPA. 995 F.2d 1478, 1484 (9th Cir. 
1993». 

ONRC assens several interests in NFRC's declaratory 
action, and insists these suppon its intervention of right. First, 
it assens that ONRC and other prospective intervenors "are 
non-profit environmental organizations dedicated to the pru
dent stewardship of national forestlands and public lands in 
Oregon and Washington," and have a "longstanding interest 
in the proper management and environmental protection of 
the public forestlands at issue in this casc." Second. it notes 
that this Circuit "has repeatedly recognized the standing of 
many of these lorganizations seeking to intervene I." Third, 
ONRC urges that '"the proposed intervenors have long advo
cated for strong environmental protections in logging on pub
lic lands in Washington and Oregon," and that they have been 
"catalysts for the environmental protections that arc now in 

,... 
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place in both eastern and western Washington and Oregonl,t" 
protections ONRC insists would be violated by the timber 
sales NFRC seeks in this case. It reasons that because Section 
2001 (k)(1 ) orders the release of timber sales 
"Inlotwithstanding any other provisions of law," ONRC has 
a right to intervene to prevent "defiance of our environmental 
laws." 

But Section 200 I (k)( I) does not defy or violate existing 
environmental laws; rather. it explicitly preempts them with 
its phrase ""Inlotwithstanding any other provision of law." 
§ 200l(k)(l). While it is true that a prospective intervenor's 
interest need only be protected under some law. see Sierra 
Club. 995 F.2d at J4R4, the interest must relate to the litiga
tionin which it seeks to intervene. In this case, the statute 
under which the declaratory action arises explicitly preempts 
other laws. The environmental laws that ONRC and others 
claim they have supported therefore cannot protect ONRC's. 
various interests with respect to NFRC's claims under Section 
200I(k)(I). 

Moreover, the cases in which we have allowed public inter
est groups to intervene generally share a common thread: 
Unlike ONRC, these groups were directly involved in the 
enactment of the law or in the administrative proceedings out 
of which the litigation arose. See. for example. Idaho Farm 
Bureau Fed'n. 58 F.3d at 1397 (conservation groups have 
interest in litigation challenging the listing of a snail under the 
Endangered Species Act. where they were active in getting 
the snail listed); Yniguez v. Arizona. 939 F.2d 727 (9th Cir. 
1991). affd in part, rev'd in part by Yniguez v. Arizonans/or 
Official English. 42 F.3d 1217 (9th Cir. 1995), on reh' g en 
bane. 69 F.3d 920 (9th Cir. 1995). cert. granted. _ S. Ct._, 
1995 WL 761639 (Mar. 25, 1996) (sponsors of ballot initia
tive had sufficient interest to intervene as of right in case chal
lenging the constitutionality of prospective intervenors' 
initiative); Sagebrush Rebellion. Inc. v. Watt. 713 F.2d 525 
(9th Cir. 19X3), a/f d. 790 F.2d 7(IJ (9th Cir. 1986) (Audubon 
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Society's interest in the protection of birds and other animals 
and its active participation in the proceedings to establish a 
wildlife sanctuary entitled it to intervene as of right in a case 
~hallenging the validity of that sanctuary); Washington State 
Bldg. Construction Trades v. Spellman. 6R4 F.2d 627 (9th 
Cir. 1982), cert. denied by Don't Waste Washington Legal 
Defense Found. v. Washington. 461 U.S. 913 (19R3); (allow
ing intervention of public interest group in lawsuit challeng
ing measure group has supported); Idaho v. Freeman. 625 
F.2d 886 (9th Cir. 1980) (National Organization for Women 
permitted to intervene in suit challenging validity of ratifica
tion procedures surrounding the Equal Rights Amendment, 
where the organization had actively supported the amend
ment). 

[6] Although we do not here rule out the possibility that a 
public interest organization might adduce sufficient interest to 
intervene even where it had not participated in or supported 
the legislation, we conclude that ONRC has not shown a suf
ficient interest to warrant intervention in this action. 

3. Whether ONRC's Interests Would Be Impaired 
or Impeded by the Disposition of the Case 

The third factor presupposes that the prospective intervenor 
has a protectable interest. Because ONRC lacks such an inter- . 
est in NFRC's declaratory action, we need not elaborate on 
this factor. Although the disposition of the case may infringe 
on ONRC's generalized environmental interests, those inter
ests do not rise to the level of "significantly protectable 
interests." 

4. Whether the Secretaries' Representation is 
Inadequate to Protect ONRC's Putative Interests 

In determining whether an applicant's interest is adequately 
represented by the parties, we consider (I) whether the inter
est of a present party is such that it will undoubtedly make all 

r 
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the intervenor's arguments; (2) whether the present party is 
capable and willing to make such arguments; and (3) whether 
the would-be intervenor would offer any necessary elements 
to the proceedings that other parties would neglect. California 
v. Tahoe Regiwlal Planning Agency. 792 F.2d 775, 778 (9th 
Cir. 1986). The prospective intervenor bears the burden of 
demonstrating that existing parties do not adequately repre
sent its interests. Sagebrush. 713 F.2d at 528. However, we 
follow Trbovich v. United Mine Workers. 404 U.S. 528, 538 
n. 10 (1972), in holding that the requirement of inadequate 
representation is satistied if the applicant shows that represen
tation "may be" inadequate. Sagebrush. 713 F.2d at 528. 

ONRC argues that the federal defendants in the case, the 
Secretaries of Agriculture and Interior, do not adequately rep
resent ONRC's interests. 

ONRC insists, first, that the Secretaries cannot adequately 
represent its interests because it took a "differen[t) ..• 
position( r than the Secretaries did with respect to the disttict 
court's decision to enter a permanent injunction. Whereas the 
Secretaries favored such an order because it would be appeal
able, ONRC disagreed. This disagreement is minor, however, 
and it is not central to NFRC's declaratory action. Moreover, 
it reflects only a difference in strategy. 

ONRC's next argument is that the Secretaries cannot repre
sent it adequately because ONRC and other would-be interve
nors have sued the government numerous times to compel 
compliance with various environmental statutes. In this case, 
however, the Secretaries and ONRC are seeking the same lim
ited interpretation of Section 2001(k)( I). Where an applicant 
for intervention and an existing party "have the same ultimate 
objective, a presumption of adequacy of representation 
arises." Oregon Envtl. Council v. Oregon Dept. of Envtl. 
Quality. 775 F. Supp. 353,359 (D. Ore. 1991) (citing Ameri
can Nat'l Bank alld Trust Co. of Chicago v. City of Chicago, 
865 F.2d 144. 148 n. 3 (7th Cir. 1989». 
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(7] Because ONRC alleges only minor differences in opin
ion with the Secretaries, it fails to demonstrate inadequacy of . 
representation in this case. 

B. Permissive Intervention 

Regarding pennissive intervention, Fed. R. Civ. P. 24(b)(2) 
provides: 

Upon timely application anyone shall be permitted 
to intervene in an action ... when an applicant's 
claim or defense and the main action have a question 
or law or fact in common .... In exercising its dis
cretion the court shall consider whether the interven
tion will unduly delay or prejudice the adjudication 
of the rights of the original parties. 

We have held that a court may grant permissive interven
tion where the applicant for intervention shows (I) indepen
dent grounds for jurisdiction; (2) the motion is timely; and (3) 
the applicant's claim or defense, and the main action, have a 
question of law or a question of fact in common. Greene, 996 
F.2d at 97R. 

[8] In this case, ONRC fails to satisfy the first prong of the 
pennissive intervention standard, since it asserts no indepen
dent basis for jurisdiction. Because Section 0200 I (k)( I) con
tains a mandate to the Secretaries to release certain timber 
sales, and admits of no limitations posed by other laws, it 
appears that ONRC cannot allege grounds for jurisdiction in 
this case. 

CONCLUSION 

We AFFIRM the district court's summary judgment order 
of September 13, 1995, and we AFFIRM its October 17. 1995 
pcnnanent injunction. 
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We AFFIRM the district court's decision to deny Oregon 
Natural Resource Council's motion to intervene in Northwest 
Forest Resources Council's declaratory action. 


