NLWJC- Kagan
Counsel - Box 002 - Folder 005

NFRC v. Glickman II [4]



04/29/98 MON 13:22 FAX 2025144240 ENRD APPELLATE idoo1
U.85. DEPARTMENT OF JUEBTICE
ENVIRONMENT & NATURAL RESOURCES DIVISION
APPELLATE SECTION
, WASHINGTON, D.C. 20530
FAX NUMBER (202) 514-4240

DATE: April 29, 1996
FROM: Albert M. Ferlo, Jr.
RE: NFRC v. Glickman and Babbitt
OFFICE PHONE: (202) 514-2757
NUMBER OF DAGES: Messagae Only
PLEASE DELIVER TO: Don Barry 208-4684
Bob Baum 208-3877
: David Gayer
Dinah Bear 456-0753
Brian Burke 720-4732
Mark Gaede
Greg Fraziex 720-5437
Mike Gippert, 690-2730
Jay McWhirter
Jim Perry
Jeff Handy (503) 326-3807
Nancy Hayes 208-5242
Gerry Jackson 208-6916
Elena Kagan 456-1647
Don Knowles (503) 326-6282
Jim Sutherland(503) 465-6582
Karen Mouritsen 219-1792
Kris Clark
Roger Nesbit (503) 231-2166
Diane Hoobler
Chris Nolin 395-4941
Jason Patlis (301) 713-0658
Rick Prausa 205-1045
Tom Tuchmann (503) 326-6254
Sue Zike (503) 326=-7742

MESSAGE:

The Sth Circuit has announced the panel for the argument
on the "known to be nesting," "next high bidder," and
"enjoined sales" issues. Circuit Judges Goodwin and
Schroeder (both on the "owl panel®) and District Court
judge Sandra Armstrong (in San Franscisco).
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THE WHITE HOUSE

WASHINGTON
April 25, 1996

MEMORANDUM FOR KATIE McGINTY
MARTHA FOLEY
JENNIFER O'CONNOR

FROM: ELENA KAGAN &7
cc: © JACK QUINN, KATHY WALLMAN
SUBJECT: NINTH CIRCUIT DECISION

I am attaching the Ninth Circuit's decision, issued
yesterday, on the area vs. sales question. As you will see, the
Ninth Circuit panel unanimously upheld Judge Hogan's decision
that 2001 (k) applies not only to Section 318 sales proper, but
also to all later sales within the same area. The opinion, which
was written by one of the President's nominees, mostly relies on
the statutory language; it also argues that the legislative
history -- most notably, the Conference Report -- confirms the
plain meaning of the statute.

We need to decide whether we will ask the Solicitor General
to file a cert petition in the Supreme Court, asking for review
of this decision. 1In considering this question, we all should
understand that the Supreme Court will never take this case. It
involves interpreting a specific statutory provision that will
have expired by the time the Court hears argument. And it may
not even affect many trees, given purchasers' current ability to
harvest. Because the case does not meet any of the standards for
Supreme Court review, the SG will be reluctant (to say the least)
to file a petition. Let me know what you think about this

matter.
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as Secretary of Agriculture; BRUCE

BABBITT, in his capacity as No. 95-36038

Secretary of the Interior,

Defendants, bD.C. No.
CV-95-06244-MRH

and OPINION '

OREGON NATURAL RESOURCES
COUNCIL; SIERRA CLUB, INC.;
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OPINION
HAWKINS, Circult Judge:

We consider what would appear to be a relatively straight-
forward question of statutory interpretation with fairly pro-
found consequences. This appeal requires us to determine the
relationship between two separate statutory provisions gov-
erning timber sales, Section 2001 (k) (1) of the Figdcal Year
1995 Emergency Supplemental Appropriations for Disaster
Relief and Rescissions Act, and Section 318 of the Depart-
ment of the Interior and Related Agencies Appropriacions

Act. In particular, we must determine the meaning of the
phrase "subject to [Slection 318" as it appears in Section
2001 (k) (1) of the 1995 Rescissions Act. It is not our role to
determine the wisdom of Section 2001(k) (1), only its mean-
ing. '

This appeal consolidates two cases arising out of the same

set of events but involving two distinct legal issues.1 The first
dppeal requires us to define the categories of timber sales the
Secretaries of Agriculture and Interior must release under
Section 2001 (k) (1) of the 1995 Resciassions Act. The North-

west Forest Resource Council ("NFRC"), a timber industry

trade. association, contends Section 2001(k) (1) mandates that

the Secretarles release several years of timber sales in federal
lande that are definad by a saparate statute, Section 318 of
Public Law No. 101-121 (estimated at 656 million board

feet). The Secretaries urge that Section 2001 (k) (1) requires
them to release only sales for fiscal years 1989 and 1990 (an
estimated 410 million board feet). They appeal the district

1 The two appeals were consolidated and expedited upon motion of
sev- '

eral environmental organizations sgeeking to intervene in the
litigation. :

4946



0@(24/98 WED 19:14 FAX 2023050506 ENRD GEN LIT. ) E ©  [doot

court’'s order adopting NFRC’S interpretation of Section
2001 (k) (1), and its permanent injunction directing the Sacre-
taries to release timber sale contracts offered or awarded
between October 1, 1990 and July 27, 1995. We have juris-
diction over the Secretaries’ appeal pursuant to 28 U.S.C.

S 1292(a) (1).

In the second appeal, Oregon Natural Resources Council

and several other environmental organizations (collectively
"ONRC") challenge the district court’s refusal to allow

ONRC to intervene in NFRC’S lawsuit against the Secretaries.
The denial of a motion to intervene is appealable as of right.
Stringfellow v. Concerned Neighbors in Action, 480 U.S. 370
(1987); United States v. Oregon, 913 F.2d 576, S87 (9th Cir.
1990), cert. denied by Makah Indian Tribe v. United States,
501 U.S. 1250 (199%1).

For the reasons discussed below, we affirm the district
court'’s order directing the Secretaries to release "all timber
sale contracts offered or awarded between October 1, 1990

and July 27, 1995, in any national forest in Oragon and Wash-
ington or {Bureau of Land Management] district in western
Oregon," and we affirm the district court’s partial denial of
ONRC‘’s motion to intervene in NFRC’s declaratory action
agalnst the Secretaries. :

FACTUAL BACKGROUND

I. Northwest Forest Resource Council’s Declaratory
Action

A. The Enactment of the 1995 Rescisaions Act

On July 27, 1995, the President signed into law the Fiscal
Year 1995 Emergency Supplemental Appropriations for

Disaster Relief and Rescissions Act, Pub. L. 104-19, 109 Stat.
240 (1995). Though principally an appropriations bill, the Act
contained several provisions ‘aimed at expediting the award of
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timber harvesting contracts, including provisions authorizing
the nationwide release of salvage timber sales (Section

2001 (b)), expediting the award of timber sales covered in the
President’s Northwest Forest Plan (Section 2001(d)), and
releasing previously authorizad timber sales (Section
2001 (k) (1)) .

This appeal concerns the scope of Section 2001(k) (1) of the

Act, which requires that within 45 days of the Act’s enactment, 2
the Secretaries of Agriculture and Interior must release "all
timber sale contracts offered or awarded before([the Act’'s
enactment] in any unit of the National Forest System or dis-
trict of the Bureau of Land Management subject to section

318 of Public Law 101-121." Because Section 2001 (k) (1)

defines its mandatory timber releases by reference to Section
318 of the Department of the Interior and Related Agencies
Appropriations Act, Fiscal Year 1990, Pub. L. 101-121, 103

Stat. 745 (1989), we must first examine the scope of timberxr
sales under Section 318,

B. Timber Sales Authorized by Section 318

Enacted in October 1989, Section 318 mandated an

"aggregate timber sale level" for timber harvests cut from
National Forest Service and Bureau of Land Management

lands in Oregon and Washington during fiscal years 1989 and
1990. S 318(a) (1).

Subsections 318 (a) (1) and 318(a) (2) directed the Forest
Service and the Bureau of Land Management to meet speci-

fied timber sales quotas from two geographical categories.
Subsection 318(a) (1) provided that the bulk of timber sales
must derive from "the thirteen national forests in Oregon and
Washington known to contain northern spotted owls(.]"

S 318(a) (1) . Other subsections of the statute imposed various

2 Section 2001 (k) (1) provided that timber sales wara to be
released start-
ing September 10, 1995.
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environmental and procedural requirements on these sales.

See Subsections 318(b)-(j). Subsection 318(a) (2) authorized
additional sales in the Bureau of Land Management'’s
radministrative districts in western Oregon." The statute
explicitly exempted Subsection 318(a) (2) sales from the pro-
cedural and substantive protections of Subsections 318 (b)-(]j).
See s 318(1). :

Implementation of Section 318 sales was delayed, however,

by several lawsuits alleging Section 318 violated various fead-
eral environmental statutes.3 Although Section 318 expired by
its own terms on September 30, 1990, it provided for sales it
had authorized, but which were not finalized until after it
expired. Subsection 318 (k) required that sales remaining to be
released after the expiration date were to remaln "subject to
‘the terms and conditions of [Section 318] for the duration of
thosa sale contracts." S 318 (k). Az of the enactment of Section
2001 (k) (1) of the 1995 Rescissions Act, an estimated 410 mil-
lion board feet of timber remained to be released under Sec-
tion 318.

C. Northwest Forest Resource Council'’s
Declaratory Action

On August 8, 1995, after the 1995 Resciassions Act was
enacted but befora the September 10 release date, NFRC
brought the declaratory action below (No. 95-36042) . NFRC
sought the release, under Section 2001(k) (1), of "all timber
sales offered prior to the date of enactment ({(of the 1995
Rescissiona Act] in all national forests in Oraegon and Wash-
ington and in Bureau of Land Management districts in west-

3 Litigation included a challenge to the constitutiocnality of
Section 318,

Robertgon v. Saattle Audubon Soc’y, 503 U.S. 429 (1992);
litigation over '

compliance with the terms of Section 318, Seattle Audubon Soc'y

v. Rob-
ertson, Civ. Noas. 89-160, 89-99%9, 1991 WL 180099 (W.D. Wa. March
5 .

1991); and challenges to Section 318 sales based on concerns
about their

impact on species listed under the Endangered Species Act
(iricluding the '
northern spotted owl and the marbled murrelet).
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ern Oregon."4 NFRC argued that Section 2001 (k) (1)’s term
"subject to Section 318" describes only Section 318's geo-
graphical boundaries, but does not incorporate Section 318's
chronological limits (fiscal years 1989 and 1990). Under this
interpretation, Section 2001(k) (1) requires the Secretaries to
release sales occurring after fiscal years 1989 and 1990, but
before enactment of the 1995 Rescissiong Act. This intexpra-
tation would entail the release of 246 million bocard feet of
timber over and above the 410 million board feet Section 318
authorized for release in fiscal years 1989 and 1990.

As part of its declaratory action, NFRC sought a permanent
injunction compelling the Secretaries “"to award, release, and
permit to be completed in fiscal years 1995 and 19%6 . . . all
timber sales offered prior to July 27, 1995 in all national for-
ests in Oregon and Washington and [Bureau of Land Manage-

ment] districts in western Oregon, including the FY 1991-

1995 sales." (emphasis added). It also sought a temporary
restraining order requiring the Secretaries to "take all admin-
istrative actions" necessary to release the sales by September
10, :

D. The District Court’s Order and Permanent
Injunction

The district court denied NFRC'’s motion for a temporary
restraining order but granted summary judgment for NFRC,
adopting its suggested interpretation of Saction 2001 (k) (1).
The distriet court also granted NFRC’s motion for a perma-

4 NFRC subsequently added other claims to its lawsuit. First, it
added a

claim under Section 2001 (k) (2), which exempts from Section

2001 (k) (1) ' o

tﬁose forests in which threatened or endangered bird species are
known

to be nesting." This claim challenged the Secretaries’ proposed
interpreta-

tion of Section 2001(k) (2), and sought the release of sales
withheld under :

Section 2001(k) (2), absent physical evidence of nesting. Second,

NFRC .

. challenged the Forest Service’s refusal to release FY 1990 sales
it con-
ceded were within the scope of sSection 200L(k) (1). These
additcional

claims are not at issue in this appeal.
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nent injunction, directing the Secretaries "to award, release,
and permit to be completed in fiscal years 1995 and 1996 .

all timber sale contracts offered or awarded between October
1, 1990 and July 27, 1995, in any national forest in Oregon
and Washington or [Bureau of Land Management] district in
western Oregon, except for sale units in which a threatened or
endangered bird species is known to be nesting." (emphasis
added) .

The Secretaries appealed the district court’s summary judg-
ment order and permanent injunction. Theilr appeal was expe-
dited and consolidated with ONRC's appeal from the district
court’s denial of its motion to intervene. The district court
denied the Secrataries’ motion to stay the injunction pending
this appeal, and a motions panel of this Court denied the Sec-
retaries’ request for an emergency stay pending appeal.

II. Oregon Natural Resources Council’s Motion to
Intervene in Northwest Forest Resource Council‘'s
Declaratory Action

On August 14, 1995, six days after NFRC sued .the Secre-

taries, ONRC moved to intervene in NFRC’s declaratory

action, seeking, alternatively, intervention as of right ox per-
missive intervention.S The district court denied ONRC’s

motion to intervene but did allow ONRC to participate as

amicus curiae, both in the summary’ judgment hearing and in
NFRC'’8 subsequent attempts to enforce the order against the
Secretaries.& ONRC appeals the district court’s partial denial
of its motion to intervene.7

5 NFRC opposed ONRC’s motion for three reasons: (1) ONRC’S inter-
ests in the enforcement of environmental laws were irrelevant
because

Section 2001(k) (1) nullified those laws; (2) ONRC‘'s interests
would not

be impaired by the lawsuit; and (3) the Secretaries, as
defendants in the

lawsuit, would adequately represent ONRC’s interests. The
Secretaries

took no position on ONRC’g motion.

6 The distriet court also allowed ONRC to intervene with respect
to

NFRC's subsequent S 2001(k) (2) claim, which is not at issue in
this

appeal.

7 ONRC moved successfully to expedite its appeal and to
consolidate it

with the Secretaries’ appeal. We granted ONRC’'s motion to file an
amicus

brief in the Secretaries’ appeal.
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DISCUSSION

I. The Scope of Section 2001(k) (1) of the 1995
Rescissions Act

We review de novo the digtrict court’s interpretation of

Section 2001(k) (1) . Spain v. Aetna Life Ins. Co., 11 F.3d4 129,
131 (9th Cir. 1993), cert. denied, 114 S. Ct. 1612 (1994).

The Secretaries’ appeal requires us to determine what tim-

ber sales must be released under Section 2001 (k) (1), which is
purely a question of statutory interpretation. In interpreting a
statute, we "look first to the plain language of the statute,
con-

struing the proviesions of the entire law, including ite object
and policy, to ascertain the intent of Congress. Then, if the
language of the statute is unclear, we look to its legislative
history." Alarcon v. Keller Industries, Inc., 27 F.3d 386, 389
(9th Cir. 1994) (citations omitted).

A. The Language of Section 2001 (k) (1)

we begin with the language of the statute. United States v.
Van Den Berg, 5 F.3d 439, 442 (9th Cir. 1993) (eiting Penn-
sylvania Public Welfare Dept. v. Davenport, 495 U.S. 552,
557 (1990)).

Section 2001 (k) (1) provides in pertinent part:

Notw1thstand1ng any other provision of law,

within 45 days after the date of the enactment of thlB
Act, the Secretary concerned shall act to award,
release, and permit to be completed in fiscal years
1995 and 1996, with no change in originally adver-
tised terms, volumes, and bid prices, all timber sale
contracts offered or awarded before that date in any
unit of the National Forest System or district of the

4952



04/24/96 WED 19:17 FAX 20230803086 ‘ " ENRD GEN LIT . ) . 7

Bureau of Land Management subject to section 318 of Public
Law 101-121[.]

(emphasis added)

At the heart of this appeal is the meaning and effect of the
phrase "subject to section 318," which defines the scope of
timber sales under Section 2001(K) (1) . The Secretaries and
NFRC offex divergent interpretations of this phrase and there-
fore disagree strenuously as to the relationship between Sec-
tion 2001 (k) (1) and Section 318.

The Secretaries contend Congrxess used the phrase "subject

to section 318" to require the release of only those timber

gsales originally offered or awarded pursuant to Section 318,

but that were delayed due to the various legal challenges to

that statute. In the Secretaries’' view, the phrase "subject to
section 318" modifies "timber asale contracta[.]?" Acecording to
this interpretation, the reference to Section 318 identifies both
the regions and fiscal years of the sales, and thus imposes

both geographical and temporal limits on the scope of Section
2001 (k) (1) .8

NFRC insists, however, that the phrase "subject to section

318" modifies "any unit of the National Forest System or dis-
trict of the Bureau of Land Management" and thus defines

only the geographic parameters of the salea. Within that geo-
graphic area, which it construes as "the national foraests of
Oregon and Washington and six [Bureau of Land Manage-

ment] districts in western Oregon(,]" NFRC contends the stat-
ute requires the award and release of "all timber sales offered

8 Shortly after NFRC filed its declaratory action, the
Secretaries of Agri-

culture and Interior issued an Instruction Memorandum stating
that Sec-

tion 2001 (k) (1) "applies only to the remaining section 318 timber
sales([,]"

and requires the release only of sales that were offered in
fiscal years 1989

and 1990 and that met the environmental and procedural
recquirements of

Section 318.

4933
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or awarded before the date of enactment of the [1995] Rescis-
gions Act." Under NFRC's interpretation, the timber sales are
not limited to fiscal years 1989 and 1990, the period covered
by Section 318, but additionally encompass sales occurring
since the enactment of Section 318. The district court agreed
with NFRC’'s interpretation of Section 2001 (k) (1), and
accordingly tailored its permanent injunction to cover "all
timber sale contracts offered or awarded between October 1, '
1990 and July 27, .1995, in any national forest in Oregon and
Washington or [Bureau of Land Management] distriet in

western Oregon."

1. The Structure of Section 2001(k) (1)

The statute by its mandatory language ("shall act") regquires
the Secretaries to release the timber sales described therein.
The timber sales that are the object of Section 2001(k)(1)’s
mandate are:

all timber sale contracts offered or awarded before

{the enactment of Section 2001(k) (1)] in any unit of
the National Forest System or district of the Bureau
of Land Management subject to section 318[.]

The term "all" makes the mandate applicable to the entire cat-
egory of "timbexr sale contracts" included by Section
2001 (k) (1) . Defining that category are two criteria: (1) the
time frame, which is defined as "before [2001(k) (1)'’s anact-
ment], and (2) the geographical scope, which is defined as "in
any unit (of national forests or BLM lands] subject to section
318." Both criteria bear equally on "timber sale contracts."

[1) structured in this fashion, Section 2001 (k) (1) places the
phrase "subject to section 318" squarely in the portion of the
sentence that modifies the geographical areas covered by Sec-
tion 2001 (k) (1). Given this structure, it is clear that the
phrase

modifies only the geographical scope of Section 2001 (k) (1),
but does not describe its temporal reach. The time frame of
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Section 2001 (k) (1) is defined instaad by the explicit wording
of the statute: "before [the] date [of enactment of the 1995
Rescissions Act] ." Section 2001(k) (1) is therefore not limited
to the fiscal years covered by Section 318, but instead autho-
rizes timbexr salas "offered or awarded!" up until the date of
enactment.

This c¢conclusion is bolstered by another feature of Sectlon
2001 (k) (1) ‘s structure. The statute does not set off the phrase
“subject to section 318" from the preceding phrase "in any
unit [of national forests or BLM lands] (.]" These two phrases
are unseparated by a comma or conjunction such ags "and."

The absence of such a division suggests that the phrase
"subject to section 318" does not modify the entire preceding
portion of the sentence, Instead, the link between the phrases
"in any unit [of national forests or BLM lands]" and "subject
to section 318" indicates that they operate as one entity and
serve one function: defining the geographic scope of Section
2001 (k) (1) .

The Secretaries urge that the phrase "subject to section

318" modifies "timber sale contracts" generally. They axrgue,
first, that had Congrese intended to define only tha geographi-
cal scope of Section 2001(k) (1}, it could have identified the
national forests and Bureau of Land Management lands in the
text, and need not have invoked Section 318 ag "shorthand"

for these areas. Although Congress certainly could have

adopted that appxoach, the lanquage it chose 1nstead is a valid
means to achieve the same result

The Secretarles' next argument against reading "subject to
section 318" to modify "unit({s) ([of national forests or BLM
landg] " is that Sections 2001(b) and 2001(d) of the 1995
Rescissions Act employ the term "described by" to identify
the location of timber sales covered in those sections. This
difference is ilmmaterial. Whether Congress had used "subject
to" or "described by," it would produce the same result:
Owing to its location in Section 2001 (k) (1), the phrase would
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invariably modify "unit[s] [of national forests or BLM
lands] ." In the context of Saction 318, units "subject to sec-

tion 318" are identical to units "described by section 318": By
the terms of Section 318, this category includes: (1) "the thir-

teen national forests in Oregon and Washington known to
contain northern spotted owls({,]" S 318(a) (1), - and (2) the
Bureau of Land Management’s "administrative districts in
wastarn Oregon." S 318(a) (2).

2. The Doctrine of Last Antecedent

Another guide in determining the role played by the phrase
"subject to section 318" is the."doctrine of last antecedent,®
which teaches that where one phrase of a statute modifies
another, the modifying phrase applies only to the phrase
immediately preceding it. Huffman v. Comm’r of Internal
Revenue, 978 F.2d 1139, 1145 (9th Cir. 1992) (citations omit-
ted) ; Wilshire Westwood Associates v. Atlantic Richfield
Corp., 881 F.2d 801, 804 (9th Cir. 1989). We have long fol-
lowed this interxpretive principle. See Wilshire Westwood
Associates, 881 F.2d at 804. See also Norman J. Singer,
Sutherland on Statutory Construction S 47.33 (4th ed. 1985)
("[Qlualifying words and phrases, where no contrary intention.
appears, refer solely to the last antecedent.")

[2] Applied here, the doctrine of last antecedent indicates

that the phrase "subject to section 318" modifies the phrase it

immediately follows: "unit[s] of the National Forest System
[and] district(s] of the Bureau of Land Management." The
doctrine of last antecedent thus lends further support to the
conclusion that Saction 318 dafines only the gaographic scope
of timber sales required by Section 2001(k) (1), and not other
characteristics of the sales.

. The Secretaries contend that the dectrine of last antecedent

should not apply in this case because they argue it would pro-
duce an absurd result: It would require the release of timber

4956
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sales offered in forests that were never subject to Section
318’'s environmental and procedural protections.

Such a result is not absurd. On the contrary, it mirrors the
original provisions of Section 318. By its very texms, Section
318 accoxds such protections to only a subset of the sales it
authorized. Section 318 authorized two categories of timber
sales: (1) "the thirteen national forests in Oregon and Wash-
ington known to contain northern spotted owls(,]"

‘S 318(a) (1), and (2) the Bureau of Land Management’s

radminigstrative districts in western Oregon."S 318 (a) (2). The
latter category was never afforded the protections of Subsec-
tions 318(b)~ (k). Indeed, Subsection 318(1i) explicitly
exempted Subsection 318(a) (2) sales from these protections,
stating:

(Tlhe provisions of this section apply solely to the
thirteen national forests in Oregon and Washington
and Bureau of Land Management districts in west-

ern Oregon known to contain northern spotted owls.
Nothing contained in this section shall be construed
to require the Forest Service or Bureau of Land
Management to develop similar policies on any other
forest or district in Oregon or Washington.

(emphasgsis added)

It is true that we are not inflexible in our application of the
doctrine of last antecedent, and have recognized that the prin-
ciple must yield to the most logical meaning of a statute that
emerges from its plain language and legislative history. Hearn
v. Western Conf. of Teamsters Pension Trust Fund, 68 F.3d

301, 304 (9th Cir. 1995). See also Singer, Sutherland on Stat-
utory Congtrxuction 8§ 47.33 ("[w]lhere tha sense of the entire
act requires that a qualifying word or phrase apply to several
preceding [or] succeeding sections, that word or phrase will
not be restricted to its immediate antecedent."). Here, how-
ever, both the plain language of the statute and the doctrine

4957
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of last antecedent bolstar the conclusion that "subject to sec-
tion 318" modifies only the geographical scope of Section
2001 (k) (1) .

3. The Canon of Ordinary Meaning

Having determined that the phrase "subject to section 318"
modifies the phrase "in any unit (of national forests ox BLM
lands} [.]" we next examine what the phrase "subject to section
318" means. ' ‘

(3] Wwhere a statutory term is not defined in tche statute, it

ie appropriate to accord the term ite "ordinary meaning." Van
Den Berg, S F.3d at 442. The meaning of "subject to"

includes, among other things, "governed or affected by."
Black’s Law Dictionary, 1594 (4th ed. 1968). The phrase
"subject to section 318" may therefore be interpreted as
"governed or affected by section 318." In this casa, the phrase
identifies those geographic units that were affected by Section
318. The statute defined two distinct geographical areas: Sub-
section 318(a) (1) covered the thirteen national forests and
Bureau of Land Management districts "known to contain

northern spotted owls[,]1" while Subsection 318(a) (2) autho-
rized a smaller set of timber sales located in BLM lands in
western Oregon. Although the statute imposed different sub-
stantive and procedural requirements on timber sales in these
two areas, both geographical categories may nonetheless be

said to be "subject to [Slection 318."

The Secretaries urge a narrower interpretation of the phrase
"gubject to," and argue that it means not merely "described
by" but "conditioned by." They contend that many of these

land units cannot be said to have been "subject to [S]lection
318" because they were never subject to the environmental

and procedural protections contained in Subsections 318 (b)-
(j). As discussed in the preceding section, however, that con-
tention is clearly refuted by the explicit texms of Subsection
318(i), which limits the substantive protections contained in
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Subsections 318 (b)-(j) to sales under Subsection 318(a) (1),
and exempts Subgection 318 (a) (2) sales. ,

4. The Principle of Giving Effect to Every
Statutory Subsection

Another principle in interpreting the phrase "subject to sec-
tion 318" is that a statute must be interpreted to give signifi-
cance to all of its partsg. Boise Cascade Corp. v. E.P.A,, 942
F.2d 1427, 1432 (9th Cir. 1991). We have long followed the
principle that "{sltatutes should not be construed to make sur-
plusage of any provision.' Wilshire Westwood Associates,

881 F.2d at 804 (citing Pettis ex rel. United States v.
Morrison-Knudsen Co., 577 F.2d 668, 673 (9th Cir. 1978)).

Applying that principle to this case, we find, first, that Sac-
tion 2001 (k) (1) ‘s phrase "offered or awarded before {the date
of enactment of the 1995 Rescissions Act]" would be super-
fluous if, as the Secretaries argue, the statute was limited to
timber sales in fiscal years 1989 and 1990. That phrase
defines the temporal scope of timber sales under Section
2001 (k) (1), and it makes clear that the statute authorizes tim-
ber sales well after fiscal years 1983 and 1990. Second, the
phrase "in any unit of the National Forest System or district
of the Bureau of Land Management" would be superfluous if,

as the Secretaries contend, "subject to section 318" defined
"timber sales" generally, since that definition would already
include the geographical scope of Section 318.

The Secretaries argue that these two phrases are not super- -
fluous because they potentially serve other functions. First,
they contend the phrase "offered or awarded before ([the date
of enactment of the 1995 Rescissions Act]" might refer to
sales that were authorized under Section 318 in fiscal years
1989 and 1990, but that were delayed by litigation. The lan-
guage of this phrase does not suggest such a limited reading,
however; the phrase employed is "offered or awarded,' not
"offered and awarded but delayed."
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Second, the Secretaries point to the phrase "in any unit of
the National Forest System or district of the Bureau of Land
Management subject to section 318" and suggest it be inter-
preted to include both Forest Service and Bureau of Land
Management lands. That interpretation would not solve the
problem of surplusage, however, since the phrase "subject to
section 318," standing alone, would include both Forest Sar-
vice and Bureau of Land Management lands.

The Secretaries invoke the principle against surplusage in .
support of a final argument: They contend this principle sup-
ports the conclusion that all of Section 318’s provisions
should be read into Section 2001(k) (1), xather than'just its
geographical definition. Reading "subject to section 318" to
include only Section 318’s geographical parameter, they
argue, would ignore the environmental and procedural protec-
tions of Section 318. As discussed above, however, not all of
the geographic areas subject to Section 318 were accorded its
substantive protections.

5. Conclusion

(4] Based on the structure of Section 2001(k) (1), the plain
and ordinary meaning of the words it contains, and several
longstanding principles of statutory interpretation, we con-
clude that the language of Section 2001(k) (1) is clear: The
phrasa "subject to section 318" defines only the geographical
reach of the statute, and clearly authorizes the release of tim-
ber sales "offered or awarded" up until the date of enactment.
The Secretaries and amicus ONRC urge, however, that the
legislative history of Section 2001 (k) (1) provides persuasive
evidence that Congress’s intent in enacting this section of the
1995 Rescissions Act was to release only those timber sales
that Section 318 authorized for fiscal years 1989 and 1990.

We therefore turn next to the legislative history of Section
2001 (k) (1) .
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B. The Legislative History of Section 2001 (k) (1)

As noted above, our approach to statutory interpretation is

to look to legislative history only where we conclude the stat-
utory language does not resolve an interpretive issue. Where

a statute 1s ambiguous, we may look to legislative history to

"agcertain its purposa. United States v. Aguilar, 21 F.3d 147§,

1480 (9th Cir. 1994) (en banc), aff’d in part, rev’d in part,
and remanded, 115 S. Ct. 2357 (1995). Here, although we

find that the language of the statute makes clear the meaning
of the phrase, "subject to section 318," we turn now to the
legislative history because the:Secretaries and amici urge its
importance., As we do, it is important to note that this Circuit
also recognizes the principle that "[llegislative history -- no
matter how clear -- can‘t override statutoxy text. Where the
statute’s language ‘c¢an be construed in a consistent and work-
able fashion,’ (this Court] must put aside contrary legislative
history." Hearn, 68 F.3d at 304 (citations omitted).

1. The House Report Introducing the Bill

As originally introduced, Section 2001 (k) (1) was described

as a provision "to release a group of sales that have already
been sold under the provisions of Section 318 of the fiscal
year 1990 Interior and Related Agencies Appropriations Act."
H. Rep. No. 104-71, 104th Cong., 1st Sess. 20-23 (Mar. 8,

1995) (emphasis added). Although the Secretaries urge that

the words "have already been sold" refers to Section 318 sales
undertaken in fiscal years 1989 and 1990 only, this language,
etanding alona, does not so limit the provieion. :

2. The Senate Modification of the Bill

Next, the Senate modified Section 2001 by adding Section

2001 (k) (2) to exempt forests containing endangered birds.
During Senate debates on the 1995 Rescissions Act, which
focused chiefly on the Act‘s controversial salvage timber pro-
visions, only passing references were made to Section 318.
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Senator Gorton referred to "sales . . . pursuant to (Section
318] ," while Senator Hatfield referred to "sales, originally
authorized by {Section 318]." 141 Cong. Rec. 84875 & S4881
(emphasis added). The Secretaries once again urge us to inter-
pret thesa phrases to limit the temporxal scope of Section

2001 (k) (1) as enacted. This we will not do. Neither of these
passing references to Section 318 squarely addresses how
Section 318 modifies Section 2001 (k) (1) .

3. The Conferance Report

The Conference Report on the 1995 Rescissions Act, H.R.
Conf. Rep. 104-124, 104th Cong., 1st Sess. (May 16, 1995),
contains the following language:

The bill releases all timber sales which were

offered for sale beginning in fiscal year 1950 to the
date of enactment which are located in any unit of
the National Forest System or District of tha Buraau
of Land Management within the geographic area
encompassed by Section 318 of the Fiscal Year 1990
Interior and Related Agenciles Appropriations Act,

Conf. Rep. at 137 (emphasis added).

The Conference Report provides an unequivocal statement

of the temporal scope of Section 2001 (k) (1) : The statute
expressly authorizes timber sales during the period from 1990
to the enactment of the 1995 Rescissions Act.

Although we are convinced that the language of Section
2001 (k) (1), standing alene, establishes this same broad tem-
poral scope, we note that this explicit discussion in the Con-
ference Report bolsters our conclusion. Ironically, the
Secretaries urge us not to rely on the Conference Report,
- arguing that it uses the phrase "encompassed by Section 318"
rather than "gubject to section 318" that appears in tha etatute.
However, a congressional conference report is recognized as
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the most reliable evidence of congressional intent because it
"represents the final statement of the terms agreed to by both
houses." Dept. of Health and Welfare v. Block, 784 F.2d 895,
901 (9th Cir. 1986) (citation omitted).

4. The Post-Enactment Letter from Six
Lawmakers

The final piece of legislative history relevant to Section
2001 (k) (1) is a letter from Committee on Energy and Natural
Resources Chairman Frank Murkowski and other Senators to
Secretary of Agriculture Glickman and Secretary of Interior
Babbitt, dated July 27, 1995, the enactment date of the 1995
Rescissiones Act. It raeaade in part:

We want to make it clear that subsection (k) of the
{timber sales] legislation applies within the geo-
graphic area of National Forest units and [Bureau of
Land Management] distrietes that were subject to
Section 318 . . . and within that geographic area
requires the release of all previously offered or
awarded timber sales, including Section 318 sales as
well as all sales offered ox awarded in other years
(such as Fiscal Years 1991-1995) that are not sub-
ject to Section 318. The reference to Section 318 in
subsection (k) (1) defines the geographic area that is
subject to subsection (k).

We accord little weight to these statements, consistent with
the principle that post-enactment legislative history merits
less weight than contemporaneous legislative history. Cose v,
Cetty Oil Co., 4 F.3d 700, 708 (9th Cir. 1993). See also Con-
sumer Product Safety Comm’n v. GTE Sylvania. Ine., 447

U.S. 102, 118 (1980). We simply note that these statements
are not inconsistent with our conclusion based on the lan-
guage of the statute.
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5. Conclusion

[S] The legislative history surrounding Section 2001 (k) (1),
far from refuting our interpretation of the statutory languaga,
serves to confirm it. The Conference Report, in particular,
suggests Section 2001 (k) (1) authorizes timber sales between
the expiration of Section 318 and the enactment of the 198§
Rescissions Act. Morxeover, it suggests the term "subject to
section 318" defines solely the geographic scope of Section
2001 (k) (1) . Although the Secretaries point to scattered legis-
lative statements chaxacterizing the timber sales variously as
"already sold" or "previously sold," such characterizations do
not exclude post-1990 sales from the scope of Section
2001 (k) (1) . Moreover, these statements do not refute the Con-
ference Report’s clear description of the chronological scope
of Section 2001 (k) (1) . The legislative history of the 1985
Rescissions Act, particularly the Conference Report, offers
strong evidence that the phrase "subject to section 318"
defines only the geographic scope of Section 2001 (k) (1).

II. Whether the District Court Erred in Denying
ONRC'’s Motion to Intervené in NFRC'’s Declaratory
Action

Intervention is governed by Fed. R. Civ. P. 24, which per-
mits two types of intervention: intervention as of right and
permissive intervention. ONRC pursued and was denied both
forms below. We review de novo the district court’'s decision
regarding intervéntion as a matter of right under Fed. R. Civ.
P. 24(a) (2), Idaho Farm Bureau Fed’'n v. Babbitt, S8 F.3d

1392, 1397 (9th Cir. -1995), although we review for abuse of
discretion its decision as to the timeliness of the intervention
motion. Id. at 1397 (c¢itations omitted). We review for abuse
of diseretion the district court’s decision concerning permis-
sive intervention pursuant to Fed. R. Civ. P. 24(b) (2).
Beckman Industries, Inc, v. Int’l Ins. Co., 966 F.2d 470, 472
(9th Cir.), cexrt. denied, 506 U.S. 868 (1992).
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A. Intervention as of Right

Regarding intervention of right, Fed. R. Civ. P. 24(a) (2)
provides: ' '

Upon timely application anyone shall be permitted

to intervene in an action . . . when the applicant

claims an interest relating to the property or transac-
tion which is the subject of the action and the appli-
cant is so situated that the disposition of the action
may as a practical matter impair or impede the appli-
cant’s ability to protect that interest, unless the appli-
cant’s interest is adequately represented by existing
parties.

We have outlined four requirements for intervention of

right under Fed. R. Civ. P. 24(a) (2): (1) the application for
intervention must be timely; (2) the applicant must have a
"gignificantly protectable" interest relating to the property or
tra?gaction that is the subject of the transaction; (3) the
appli- :

cant must be so situated that disposition of the action may, as
a practical matter, impair or impede the applicant’s ability to
protect that interest; and (4) the applicant’s interest must be
inadequately represented by the existing parties in the lawsuit.
Forest Conservation Council v. United States Forest Service,

66 F.3d 1489, 1493 (9th Cir. 1995) (citation omitted).

1. Whether ONRC’s Motion to Intervene Was
Timely

We cconsider three criteria in determining whether a motion

to intervene is timely: (1) the stage of the proceedings; (2)
whether the parties would be prejudiced; and (3) the reason
for any delay in moving to intervene. United States v. Oregon,
913 F.2d 576, S88 (9th Cir, 1990), cert. denied, 501 U.S.

1250 (1991)).

ONRC's motion to intervene was timely. ONRC moved to
intervene less than one week after NFRC filed its Section
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2001 (k) (1) claim, before the Secretaries had filed an answer,
and before any proceedings had taken place. Moreover,

ONRC’s motion to intervene does not appear to have preju-
diced either party in the lawsuit, since the motion was filed
before the district court had made any substantive rulings.

2. Whether ONRC has a Significantly Protectable
Interest in NFRC'’s Declaratory Action

Whether an applicant for intervention as of right demon-

strates sufficient interest in an action is a "practical,
threshold ]

inquiry," and "[n]o specific legal or equitable interest need be
establisghed." Greene v. United sStates, 996 F.2d 973, 976 (9th
Cir. 1993), aff'd, 64 F.3d 1266 (9th Cir. 1995). The movant
must, however, demonstrate a "significantly protectable
interest" in the lawsuit to merit intervention. Forest Conser-
vation Council, 66 F.3d at 1493 (internal quotation marks
omitted). To demonstrate this interest, a prospective intexve-
nor muet establigh that (1) tthe interesgst [asserted] is protect-
able under some law," and (2) there is a "relationship between
the legally protected interest and the claims at issue." Id. '
(citing Sierra Club. v. EPA, 995 F.2d4 1478, 1484 (9th Cir.

1993} ).

ONRC asserts several interests in NFRC’s declaratory

action, and insists these support its intervention of right.
First,

it asserts that ONRC and othar prospective intervenors "are
non-profit environmental organizations dedicated to the pru-
dent stewardship of national forestlands and public lands in
Oregon and Washington," and have a "longstanding interest

in the proper management and environmental protection of

the public forestlands at issue in this case." Second, it notes
that this Circuit "has repeatedly recognized the standing of
many of these [organizations seeking to intervene]." Third,
ONRC.urges that "the proposed ilntervenors have long advo-
cated for strong environmental protactions in logging on pub-
lic lands in Washington and Oregon," and that they have been
"catalysts for the environmental protections that are now in
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place in both eastern and western Washington and Oxegon{,]"
protections ONRC insists would be violated by the timber

sales NFRC seeks in this case. It reasons that because Section
2001 (k) (1) orders the releage of timber sales
"[nljotwithstanding any other provisions of law," ONRC has

a right to intervene to prevent "defiance of our environmental
lawg."

But Section 2001 (k) (1) does not defy or violate existing
environmental laws; rather, it explicitly preempts them with
its phrase "[nlotwithstanding any other provision of law."

S 2001(k) (1). while it is true that a prospective intervenor’s
interest need only be protected under some law, see Sierra
Club, 995 F.2d at 1484, the interest must relate to the litiga-
tion in which it seeks to intervene. In this case, the statute
under which the declaratory action arises explicitly preempts
.other laws. The environmental laws that ONRC and others

claim they have supported tharaefore cannot protect ONRC's
various interests with respect to NFRC'’s claims under Section
2001 (k) (1) . '

Moreovexr, the cases in which we have allowed public intexr-

est groups to intervene generally share a common thread:

Unlike ONRC, these groups were directly involved in the
enactment of the law or in the administrative proceedings out
of which the litigation arose. See, for example, Idaho Farm
Bureau Fed’'n, 58 F.3d at 1397 (conservation groups have
interest in litigation challenging the listing of a snail under
the

Endangered Species Act, where they were active in getting

the snail listed); Yniguez v. Arizona, 939 F.2d 727 (9th Cir.
1991), aff’d in part, rev’d in part by Yniguez v. Arizonans for
Official English, 42 F.3d 1217 (9th Cir. 1995), on reh’g en
banc, 69 F.3d 920 (9th Cir. 1995), cert. granted, S. Ct.

o———

1995 WL 761639 (Max. 25, 1996) (sponsors of ballot initia-
tive had sufficient interest to intervene as of right in case
chal-

lenging the constitutionality of prospective interveriors’
initiative); Sagebrush Rebellion, Inc. v. Watt, 713 F.2d4 s52%
(9th Cir. 1983), aff’'d, 790 F.2d 760 (9th Cir. 1986) (Audubon
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Society’s interest in the protection of birds and other animals
and its active participation in the proceedings to establish a
wildlife sanctuary entitled it to intervene as of right in a case
challenging the validity of that sanctuary); Washington State
Bldg. Construction Trades v, Spellman, 684 F.24 €27 (9th

Cir. 1982), cert. denied by Don’'t Waste Washington Legal

Defense Found. v. Washington, 461 U.S. 913 (1983); (allow-

ing intexvention of public interest group in lawsuit challeng-
ing measure group has supported); Idaho v. Freeman, 625 '
F.2d 886 (9th Cir. 1980) (National Organization for Women
permitted to intervene in suit challenging validity of ratifica-
tion procedures surrounding the Equal Rights Amendment,

where the organization had actively supported the amend-

ment) .

(6] Although we do not here rule out the possibility that a
public interest organization might adduce sufficient interest to
intervene even where it had not participated in or supported

the legislation, we conclude that ONRC has not shown a suf-
ficient interest to warrant intexvention in this action.

3. Whether ONRC’s Interests Would Be Impaired .
or Impeded by the Disposition of the Case

The third factor presupposes that the prospective intervenor
has a protectable interest. Because ONRC lacks such an inter-
est in NFRC’'s declaratory action, we need not elaborate on
this factor. Although the disposition of the case may infringe
on ONRC’'s generalized environmental interests, those inter-
ests do not rise to the level of "significantly protectable
interests."

4. Whether the Secretaries’ Representation is
Inadequate to Protect ONRC’s Putative Interests

In determining whether an applicant’s intexrest is adequately
reprasentad by the parties, we consider (1) whether the inter-
est of a present party is such that it will undoubtedly make all
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the intervenor’s arguments; (2) whether the present party is
capable and willing to make such arguments; and (3) whether

the would-be intervenor would offer any necessary elements

to the proceedings that other parties would neglect. California .
v. Tahoe Regional Planning Agency, 792 F.2d 775, 778 (9th

Cir. 1986). The prospective intervenor bears the burden of
demonstrating that existing parties do not adequately repre-
sent its interests. Sagebrush, 713 F.2d at S528. However, we
follow Trbovich v. United Mine Workers, 404 U.S. 528, 538

n. 10 (1972), in holding that the requirement of inadequatea
representation is satisfied if the applicant shows that represen-
tation "may be" inadequate. Sagebrush, 713 F.2d at $28.

ONRC argues that the federal defendante in the case; the
Secretaries of Agriculture and Interior, do not adequately rep-
regent ONRC'S interests.

ONRC insists, first, that the Secretaries cannot adequately
represent its interests because it took a "differen(t] ., ..
position( ]" than the Secretaries did with respect to the
district

court’s decislon to enter a permanent injunction. Whereas the
Secretaries favored such an order because it would be appeal-
able, ONRC disagreed. This disagreement is minor, however,
and it is not central to NFRC’S declaratory action. Moreover,
it reflects only a difference in strategy.

ONRC’s next argument is that the Secretaries cannot xepre-
sent it adequately because ONRC and other would-be interve-
nors have sued the government numerous times to compel .
compliance with various environmental statutes. In this case,
howevex, the Secretaries and ONRC are seeking the same lim-
ited interpretation of Section 2001 (k) (1) . Where an applicant
for intervention and an existing party "have the same ultimate
objective, a presumption of adequacy of representation
arises." Oregon Envtl. Council v. Oregon Dept. of Envtl.
Quality, 775 F. Supp. 353, 359 (D. Ore. 1991) (citing Ameri-
can Nat’l Bank and Trust Co. of Chicago v. City of Chicago,
865 F.2d 144, 148 n. 3 (7th Cir. 1989)).
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(7] Because ONRC alleges only minor differences in opin-
ion with the Secretarieg, it faile to demonstrate inadequacy of
representation in this case. :

B. Permissive Intervention

Regarding permissive intervention, Fed. R. Civ. P. 24(b) (2)

provides:
Upon timely application anyone shall be permitted
to intervene in an action . . . when an applicant’s
claim or defense and the main action have a question
or law or fact in common. . . . In exercising its dis-

cretion the court shall consider whether the interven-
tion will unduly delay or prejudice the adjudication
of the rights of the original parties.

We have held that a court may grant permissive interven-

tion where the applicant for intervention shows (1) indepen- .
dent grounds for jurisdiction; (2) the motion is timely; and (3)
the applicant’s claim or defense, and the main action, have a
question of law or a question of fact in common. Greene, 996
F.2d at 978.

{8] In this case, ONRC fails to satisfy the first prong of the
permisgsive intervention standard, since it asserts no indepen-
dent basis for jurisdiction. Because Section 02001(k) (1) con-
tains a mandate to the Secretaries to release certain timber
sales, and admits of no limitations posed by other laws, it
appears that ONRC cannot allege grounds for jurisdiction in-
this case.

CONCLUSTON 2
.___/

We AFFIRM the district court’s summary judgment order
of September 13, 1995, and we AFFIRM its October 17, 1995
permanent injunction.
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We AFFIRM the district court’s decision to deny Oregon
Natural Resource Council‘s motion to intervene in Northwest
- Forest Resgources Council’s declaratory action.
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INTRODUCTION

Plaintiff-appellee Scott Timber Co. opposes federal
appellants’ and-appellant Oregon Natural Resources Council’s
(ONRC) Motion for Stay Pending Appeal in these conasolidated
aﬁpeals. ' |

The district court’s Januvary 19 Order compelled federal
appellants to immediately award, release, and permit to be
Completed all timber sales subject to release under Section
2001 (k) of the Emergency Salvage Timber Sale Act (Emergency
Salvage Act), Pub. L. No. 104-19, § 2001, 109 Stat. 194, 240-47
(1995). On Januéry 26, 1996, the.district court stayed that
Order for sixty days‘t.hrough April 3, 1996. CR 363.

On April 3, 1996, on federal defendant/appellants’
motion, the district court extended its earlier 60-day stay. The
court divided the timber gales at issue into three categories and
further stayed logging on the units for 5, 14, or 60 days,
depending on the éategory of the sale. (Attached as Addendum to
ONRC’s Mot. Stay Pending App.). ' |

Specifically, in its April 3, 1996 Order, the district
court: (1) stayed for a period of 60 days 25 sale units as to
which plaintiffs do not claim a necessity to commence immediate
harvest in order to meet the September 30, 1996 deadline under
the Emergency Salvage Act, and as to which federal defendants
have determined that no murrelets are "known to be nesting"; (2)

stayed for a period of 14 days 22 sale units above which overhead
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circling marbled murrelets or near-boundary nesting behavior has
been observed; and (3) stayed for a perlod of five days 52 sales
as to which plaintiffs c¢laim a neea‘to immediatgly commence
harvest in oxder to meet the September 30 deadline, and as to
which federal defendants have determined that no murrelets are
"known to be neaﬁing." Id.

Federal appellants and appellants ONRC, et al. hafe now
mo;ed to stay the district court’s April 3 Order indefinitaly
pending appeal. Thig Court granted a stay until the May 7, 1996
hearing on the merits. Appellee Scott Timber Co. oppeses any
further stay of the district court’'s January 19, 1996 Order. Ahy
further stay until the Ninth Circuit rules on appellants’ pending
appeal would frustrate the intent of the statute to provide
immediate release.

IT.
STANDARD FOR STAY PENDING APPEAL

The standard for obtaining a stay pending appeal in the
Ninth Circuit ig the same as that for obtaining a prelihinary
injunction from the district court. The Court of}Appeals
evaluates: (1) the likelihood of success on tlie merits; (2) the
irreparable harm, if any, to-the movant if the stay is denied;

(3) the balance of harms and potential injury to other parties if

the stay is granted; and (4) the public interest. Hilton V.

Braunskill, 481 U.S, 770, 776-79 (1987): Ambulance Serv. of Reno,
In¢. v. Nevada Ambulance Servs., IYnec., 819 F.2d4 910 (9th Cir.
- 1987) .
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IIT.

ARGUMENT

A. A. ellants Have Failed to Demongtrate a Stron
Likelihood of Success on the Merits.

The parties have already briefed the merits of this
appeal and appellants have not demonstrated a likelihood of
success on the merits. Uﬁder Section 2001(k) (2), a sale unit may
be excluded from release if a marbled murrelet "is known to be
nesting within the acreage that is the subject of the sale unit."
Pub. L. No. 104-19, § 2001(k) (2), 109 Stat. 194, 240-47. The
district court did not err in concluding that under Pub. L.

No. 104-19, Section 2001 (k) (2), "a ‘known to be nesting’
determination may not be based only on behavioral observatione of
a murrelet located cutside sale unit boundaries." January 19,
1996 Ordexr at 16, ER 340.* The district court correctly held
that an expansive interpretation using the Paciffc Seabird Group
(PSG) Protocol is inconsistent with the plain language of
Section 2001 (k) (2), which only permits sale units td be withheld
where there is "sufficient evidence that a murrelet is currently
nesting" within the unit. (Emphasis original:) ER 340 at 8.
Because the plain terms of the statute require nesting

' to be "within" the actual sale unit, the court properly rejected

* Rather than duplicate material already submitted by the
parties Iin the Excerpts and Supplemental Excerpts of Record,
appellee Scott Timber will refer to these exigting documents on
file with the Court. Scott Timber has submitted a few additional
documents prepared since the briefing on the merits in Appellee
Scott Timber Exhilrits in Opposition to the Emergency Stay Pending
Appeal ("Scott Stay EX. ") .
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the wholesale application of the PSG protocol for determining
"occupancy., " which evaluates non-nesting murrelet behavior in
other adjacent stands within a quarter mile of the séle‘unit. ER
340 at 7-10. By interpreting the pléiﬁ language of

'Section 2001(k) (2), the district court properly concluded that in
order to exclude a sale based upon a murrelet "known to be
nesting” determination, the agency must find that a murrelet ig:
(1) currently; (2) nesting; (3) within sale unit boundaries,
based on the observation of evidence located sub-canopy within
the actual "sale unit boundaries." ER 340 at 7-10, 20-21. This
holding is derived from the clear language of the statute and
should be affirmed.

Although the nesting exception in Section 2001 (k) (2)
plainly requires current nesting within the sale wnit, the court
noted a latent aﬁbiguity behind the provision. Specifically, the
court stated that "the plain language of Section 2001 (k) (2) does
not specify the evidence necessary" to support the nesting
exception. ER 340 at 11. Facing this latent ambiguity, the
court reviewed the legislative history behind Section 2001(k) and
considered other extrinsic interpretive sources. Consistent with
the Supreme Court’s decision-in vron, USA, Inc. v. Natural
Resources Defense Council, 467 U.S. 837, 842-43 (1984), the
district court properly concluded that applying'the'PSG protocol
and relying on evidence outside sale unit boundaries for a "known
to be nesting" determination is an impermissible construction of

the statute. ER 340 at 8, 9 n.3, 10, 14-16, and 20.
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Section 2001(k) was designed to award and release thege
timber sales within 45 days after the date of enactment of the
statute to provide emergency relief. Appellants now request for
the Court to delay release of the sales even further which would
frustrate the intent of Congress.-

By the time of the May 7, 1996 hearing, there will be
only five months to harvest approximately 63 million béard feet
(MMBF) in Scott Timber's remaining 13 sales. Quast Dec. Y 3,
attached as Scott Stay Ex. B, CR 417. Thia represents ovexr 10
MMBF per month, which will require over 150 people per month full
time for the next five months to complete the sales. Quast Dec.
9 3. If this Court waits even 60 days to rule folleowing oral
argument, only three months would remain to finish the sales, and
Scott Timber wouid need to employ ovér 225 per month to finish
the sales. Id. There are not enbugh qualified logging
contractors available to finish the woxk in jﬁst three mdnths if
there is an additional 60-day stay. Id.

To accommodate the concerns of appellants, Scott Timber
has evaluated its sales to identify sales in which it must start
work immediately to complete the sales by September 30, 1996, and
where the marbled murrelet is not known to be nesting iﬁ a sale
unit. See Scott Stay Exs. A and B. The Declaration of Peter
-Quast explains that Scott Timber wants to begin logging the
Reamer 712, Waéati 305, Indian Hook, and the Skywalker timbex

hi

sales: In addition, the company wishes to begin reoad
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construction on the Fivemile Flume sale and falling of trees in
units 3 and 5. Quast Dec. § 5-14.

Unit 1 of the Beamer 712 sale was determined occupied
by a survey five years ago of the Keller 605 timber sale. A road
.and young plantation occur between Unit 1 and the Keller 605
survey gtation well awéy from Unit 1 of the Beamer 712 sale.
Quast Dec. § 10. Unit 2 of the Beamer 712 sale was classified as
occupied based on murrelet detections outside the unit to the
west. None of the detections foxr Unit i or Unit 2 were below
canopy behavior. Id.

Scott Timber seeks release of Unlt 3 and 5 on the
Wapati 305 sale. The murrelet occupied behavior for Unit 3 was
on the other side of the ridge and outside of the unit. Quast
Dec. § 11. Uunit 5 is further downslope from Unit 3 and was
‘classified as occﬁpied by the same behavior. Id. The unit is
classified occupied by association because iﬁ is in the
contiguoug stand within one-quarter mile of the occupied behavior
associatéd with Unit 3. Uni; 5 has six of 26 acres of timberx
that is already felled and bucked, and ig deteriorating. Id.
The balance of Unit 5 is younger timber with small limbs that
provide no suitable nesting sites. See photographs attached to
Quast Dec. § 11.

The Indian Hook sale has several units that are stayed.
Scott Timber seeks reléase of Units 1, 2, and 3. Unit 1 is
clagsified as occupied baged on one observation of above canopy

behavior. Quaét Dec. § 12. The only other observation from the
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survey unit were birds heard outside the unit 5oundary. Unit 2
was determined occupied by the same detections because it waé
" contiguous habitat to Unit 1. Unit 3 had no above or belew
canopy murrelet behavior within the unit boundaries and was
classified occupied based on behavior in Unit 4. Id.
The Skywalker sale has three stayed units and Scott
Timber requests the release of Unite 3 and 5. The murrelet
detections axre all outside the units., Unit 3 detections were
well outside the unit in the bdttom of Walker Creek. 'Quast Dec.
1 13. The classification of occupancy for Unit 5 was also based
on detections outside the unit. Id.
Finally, to complete the Fivemile Flume timber sale,
Scott Timber must begin road construction to Units 2 'and 3.
Quast Dec. 9 14. The Fivemile Flume sale ig the only Scott
Timber sale that'requires road construction. There were auditory
detections of murrelets in Unit 2, but no subcanopy behavior was
observed. Unit 3 was classified odécupied based on above canopy
murrelet behavior and by flying across a ridge outside the unit
through the tips of the trees. Id. ' |
Federal defendants argue that the unit should not: be
released where: 1) there are nesting detections near, but
outside, of sale units, and 2) there was circling above units.
Such evidence cannot establish. "nesting" under the statute.
Section 2001 (k) did not create buffer zones around units. See.
e.d., prohibition of the creation of buffer zonés or perimeters

around land declared to be wildernéss, Northwest Motorcvele
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Aspogiation v. U.S. Dept. of Agriculture, 18 F.3d 1468, 1480 (9th

Cir. 1994),

Three of Scott Timber’s units are argued to have
evidence of "circling behavior directly over the gale unit" --
Units 2 and 3 on Fivemile Flume and Unit 1 on Indian Hook.
Again, evidence of circling over a unit is not relevant to a
determination that birds are "known to be nesting" within that
unit. Indeed, the c¢ircling which was observed over Scott’s units
shows that circling'over a unit cannot prove nesting in that
unit. The observation of circling above the Indian Hook sale,
for example, involved a bird flylng from outside the unit
over the northeast corner of the unit and out again. Its £flight
involved crossing over another unit before it crossed over the
Indian Hook unit. See, Exhibit 6 to Quast Dec. Obviously, the

bird did not have a nest site in each area it c¢rossed over.

B. The Balance of Harms and Publi¢ Interest Compel the
Denial of a Stay Pending Appeal.

1. Balance of Harms.

Appellants argue that without a stay there will be
irreparable harm because: (1) gome murrelet habitat will be lost;
and (25 the loss of murrelet habitat may contribute to the
speclies’ eventual extinction; This argument, however, is simply
an epression of appellants’ dissatisfaction with the policy
choice behind 2001 (k). Congress knew that in proceeding with the
sales coverad by 2001 (k), some murrelet habitat would be lost.

As a protection, Congress chose to exempt units containing
murrelets that were "known to be nesting." The fact that 2001 (k)

8 ) SWH\&whk 7507
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authogiZes harvest within potential murrelet habitat is
insufficient to establish irreparable harm for puxrposes of a stay
pending appeal.

The amount of murrelet habitat subject to release is
less than one percent of the murrelet habitat on the Pacific
Coast:. There are over 4,453,200 acres of proposed critical
habitat for the marbled mﬁrrelet. 60 Fed. Reg. 40892, 40901
(August 10, 1995). The total amount of murrelet habitat is even
greater pecause not all suitable nesting habltat i1s included in
the proposed critical habitat units. Id. at 40900. The
government argues approximately 2,100 acres of timber sales would
be released. Memorandum in Support of Motion for Appellants, Dan
Glickman, et al. for Continuation of Stay Pending Appeal at 7.
This represents .047 percent of the total proposed marbled
murrelet critical habitat. Furthermore; in the first proposed
rule for critical habitat, the Fish and Wildlife Service
concluded that these existing sales did not need to be designated
critical habitat. The Figh and Wildlife Service explained "the
Service proposes to exclude sold and awarded sales from any final
c¢ritical habitat designation due to'economic impacts, both
regionally and natiomally, due to the limited amount of volume
available fof federal harvest." 59 Fed. Reg. 3811, 3819 (January

- 27, 1994) .

The loss of some murrelet habitat cannot serve as a

basis for irreparable injury. This is exactly what Congress

intended in enacting Section 2001 (k).
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Balancing the equities’ when considering

whether an injunction should issue, is

lawye;s'.jargon for choosing between

conflicting public interests. When Congrsss

itgelf has struck the balance, has defined

the way to be given the competing interest, a

court of equity ig not justified in ignoring

that pronouncement under the guise of

exercising equitable discretion.

Youndasto t_and Tube Co. v. Sawyer, 343 U.S. 579, 609-610
(1952) (concurring opinion). Because Congress has already
conducted the balancing in the statute by only excluding sale
units in which threatened or endangered species are "known to be
nesting," the Court should reject appellants’ attempt to use the
effect of the statute as a basis for irrepazrable harm.

Under Section 2001(k), the Secretaries of Agriculture
and Interior were directed to award and release these timber
sales within 45 days after the date of enactment of the statute.
Appellants now requests for the Court to delay release of the
sales even furthexr. 1In view of the burpOBe behind
Section 2001(k), the balance of harms unquestionably tips in
favor of appellees against appellants’ request fox a stay.

2. Public Interest.

Should the Court grant appellants’ motion and stay the
district court’s January 19 Order, appellees will undoubtedly
suffer harm by continuing to be denied the vélume they were
promised by Congress under the terms of the Rescissions Act. The
public interest lies in favor of enforcing the district court’s

order. Except for units in which murrelets or other threatened

or endangexred species are "known to be nesting," Section 2001 (k)
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directs the immediate release of these timber sales. The
district court’s order is crafted to accomplish this result and,
thue furthers the public,interest.

Litigation concerning release of the Secﬁion 2000 (k)
timber sales have already eliminated nine of the 14 months during
which these sales can be operated under the Rescissione Act.

Only about five months remain before the Rescissions Act expires
on Saptembex 30, 1996. Scott Timber simply cannot compiete iﬁs
13 timber sales in Snly a few monthe. Scott Stay Ex. B at § 2.
The central purpose of the Emergency Salvage Act was to provide
emergency relief for timber purchasers by immediately releasing
sales that have been delayed for neérly five vears because of
protracted econsultation under with the F%sh and‘Wildlife Service.
This central purpose would be defeated by any further judicial
stay. Giving effect to the January 19 Order, which compels the
Secretaries to release the sales, would avoid frustrating this
legislative purpose. Denying any further stgy in this case is
entirely consistent with this Circuit’s earlier rulings.

For example, in Albano v. Schering-Plough Corporation,
912 F.2d 384, 389 {(9th Cir. 1950), gexrt. denled, 498 U.S. 1085
(1991), the Ninth Circuit set aside a court order that would have
precluded a cléimant from filing a ¢laim under the Age
Discrimination Claims Assistance Act of 19888. This Court held
that the order “"would frustrate the will of Congress, in its
attempt to remedy the harsh effects of the BEOC’s inaction, by

permitting further inaction by the EEOC to negate the provisions
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of the remedial act." Here, further inaction by federal
defendants will negate the provisions of the Rescissions Act by
failihg to provide needed timber to the mills from sales where no
marbled murrelets axre "known to be nesting." Extending the stay
of the timber sales prevents an act of Congress from being
enforced and frustrates the will of Congress. This will was to
have the sales immediately released to be harvested in fiscal
years 19395 and 1996, gSee, e.d., McLeod v. Local 239 Int'l
Brothexhood of Teamsters, 330 F.zci 108, 111 (2nd Cir. 1964)
(upholding injunction when to do otherwise "would frustrate the
clear objeative of Congress"j. Scott Timber simply could not
complete its sales as provided for in the Emergency Salvage
Timber Sale Program is a stay is granted.

Iv.

CONCLUSION

Appellants have failed to demonstrate that a stay of
the district court’s January 19, 1996 Order ig warranted. For

the reasons set forth above, the Court should deny federal

~appellants’ and‘appellant ONRC’s motions to stay the district

court's January 19 Order pending appeal.
DATED this f@n\day'of April, 1996.
HAGL & KIRTLEY

- (\[4//

By

Scgbt W. Horngren

Shay 8. Scott

Attorneys for Appellee Scott
Timber Co.
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I hereby certify that I served the foregoing PLAINTIFF-
APPELLEE SCOTT TIMBER CO,.’S OPPOSITION TO STAY PENDING APPEAL on
the following parties:

Ms. Patti A. Goldman VIA FEDERAL EXPRESS
Mr. Adam J. Berger

Ms. Kristen J. Boyles

Sierra Club Legal Defense Fund

705 Second Avenue, Suite 203

Seattle, WA 98104

Attorneys for Plaintiffs

Mr. Mark Rutzick VIA RECULAR MAIL
500 Pioneer Tower

888 S.W. Fifth Avenue

Portland, Oregon 97204

Attorney for NFRC

Mr. Albert M. Ferlo, Jxr. VIA FEDERAL EXPRESS
U.S. Department of Juastice

ENR Division

Appellate Section

9th & Pennsylvania Avenue, N.W.

Room 2336 )

Washington, D.C. 20530

Attorneys for Defendants
by serving a true and correct copy thereof by the means indicated

to said parties on the date stated below.
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Scoft 'W. ‘Horngren
Attorney for Plaintiff-
Appellee Scott Timber Co.

DATED April @i’?" 1996.
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FAX NUMBER (202) 514-4240

DATE: ~ April 22, 1996
FROM: Albert M. Ferlo, Jr.
RE: : NFRC v. Glickman and Babbitt
OFFICE DPHONE: (202) 514-2757
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PLEASE DELIVER TO: Don Barry 208-4684
Bob Baum 208-3877
David Gayer
Dinah Bear 456-0753
Brian Burke 720-4732
Mark Gaede
Greg Frazier 720-5437
Mike Gippert, - 690-2730

Jay McWhirter
Jim Perry

Jeff Handy (503) 326-3807
Nancy Hayes 208-5242
Gerry Jackson 208-6916
Elena Kagan 456-1647
Don Knowles (503) 326-6282
Jim Sutherland(503) 465-6582
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Kris Clark
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Diane Hoobler

Chris Nolin 395-4941
Jason Patlis (301) 713-0658
Rick Prausa 206-1045
Tom Tuchmann (503) 326-6254
Sue Zike (503) 326-7742

MESSAGE:
Attached is Scott Timber’g reply to our motion for stay
pending appeal. Under the Court’s April 5, 1996 order
granting the stay, Scott Timber had 14 days to file any
response to the motion. The stay will remain in place at
least until oral arguement.

I plan to file a ghort reponse to Scottsa’ and
NFRC’s memoranda by Wednesday, April 24. I will
circulate the response for comment.

Please call if you have any questions.

Al Ferlo
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I.

INTRODUCTION

Plaintiff-appellee Scott Timber Co. opposes federal
appellants’ and appellant Oregon Natural Resources Council’sg
(ONRC) Motion for Stay Pending Appeal in these consolidated
appeals. .

The district court’s January 19 Order compelled federal
appellants to immediately award, release, and permit to be
completed all timber sales subject to release under Section
2001 (k) of the Emergency Salvage Timber Sale Act (Emergency
Salvage Act), Pub. L. No. 104-19, § 2001, 109 Stat. 194, 240-47
(1995) . On January 26, 1996, the district court stayed that
Order for sixty daysAEhrough April 3, 1996. CR 363.

On April 3, 1996, on federal defendant/appellants’
motion, the district court extended its earlier éO-day stay. The
court divided the timber sales at issue into three categories and
further stayed logging on the units foxr 5, 14, or 60 days,
depending on the category of the gale. (Attached as Addendum to
ONRC’s Mot. Stay Pending App.).

Specifically, in its April 3, 1996 Order, the district
court: (1) stayed for a period of 60 days 25 sale units as to
which plaintiffs do not claim a necessity to commence immediate
harvest in order to meet the September 30, 1996 deadline under
the Emergency Salvage Act, and as to which federal defendants
have determined that no murrelets are "known to be nesting"; (2)

stayed for a period of 14 days 22 sale units above which overhead
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circling marbled murrelets or near-boundary nesting behavior has
been observed; and (3) stayed for a period of five days 52 sales
as to which plaintiffs claim a need to immediately commence
harvest in order to meet the September 30 deadline, and as to
which federal defendants have determined that no murrelets are
"known to be nesﬁing.“ Id.

Federal appellants and appellants ONRC, et al. have now
mo;ed to stay the district court’s Apri; 3 Order indeﬁinitely
pending appeal. This Court granted a stay until the May 7, 1996
hearing on the merits. Appellee Scott Timber Co, opposes any
further stay of the district court’s January 19, 1996 Order. Any
further stay until the Ninth Circuit rules on appellants’ pending
appeal would frustrate the intent of the statute to provide
immediate release.

II.

STANDARD FOR STAY PENDING APPEAL

The standard for obtaining a stay pending appeal in the
Ninth Circuit is Ehe same as that for obtaining a preliﬁinary
injunction from the district court. The Court of Appeals
evaluates: (1) the likelihood of success on the merits; (2) the
irreparable harm, if any, to the movant if the stay is denied;
(3) the balance of harms and potential injury to other parties if

the stay is granted; and (4) the public interest.’ Hilton V.

Braunskill, 481 U.S. 770,‘776—79 (1987);‘Ambu1ancg §§rv..of Reno,
Inc. v. Nevada Ambhulance Servs., Inc., 819 F.2d 910 (g9th Cir.
1987) .
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III.
ARGUMENT

A, Appellants Have Failed to Demonstrate a Strong
Likelihood of Success on the Merits.

The parties have already briefed the merits of this
appeal and appellants have not demonstrated a likeiihood of
success on the merits. Uﬁder Section 2001(k) (2), a sale unit may
be excluded from reiease if a marbled murrelet "is known to be
nesting within the acreage that is the subject of the sale unit.n
Pub. L. No, 104-19, § 2001(k)(2), 109 Stat. 194, 240-47. The
digtriet court did not err in concluding that under Pub. L.

No. 104-19, Section 2001(k) (2), "a ‘known to be nesting’
determination may not be based only on behavioral observations of
a murrelet located outside sale unit boundaries.": January 19,
1996 Order at 16, ER 340.' The district ¢ourt correctly held
that an expansive interpretation using the Pacific Seabird Group
(PSG) Protocol is inconsistent with the plain language of
Section 2001 (k) (2), which only permits sale unite té be withheld
where there is "sufficient evidence that a murrelet is gurrently
nesting" within the unit. (Emphasis original:) ER 340 at 8.
Because the plain terms of the statute require nesting

to be "within" the actual sale unit, the court properly rejected

! Rather than duplicate material already submitted by the
parties in the Excerpts and Supplemental Excerpts of Record,
appellee Scott Timber will refer to these existing documente on
file with the Court. Scott Timber has submitted a few additional
documents prepared since the briefing on the merits in Appellee
Scott Timber Exhilvits in Opposition to the Emergency Stay Pending’
Appeal ("Scott Stay Ex. ny .

3 SWH\swhk7507



04/22/96 MON 10:44 FAX 2025144240 ENRD APPELLATE doos

the wholesale application of the PSGlprotocol for determining
"occupancy," which evaluates non-nesting murrelet behavior in
other adjacent stands within a quarter mile of the sale‘unit. ER
340 at 7-10. By interpreting the pléiﬁ language of

'Section 2001 (k) (2), the district court properly cbncluded that in
order to exclude a sale based upon a murrelet "known to be
nesting" determination, the.agency must find that a murrelet is:
(1) ecurrently; (2) nesting; (3) within sale unit boundaries,
based on the observation of evidence located sub-canopy within
the actual *"sale unit boundaries." ER 340 at 7-10, 20-21. This
holding is derived from the clear language of the statute and
should be affirmed.

Although the nesting exception in Section 2001 (k) (2)
plainly requires current nesting within the sale unit, the court
noted a latent ambiguity behind the provimion. Specifically, the
court stated that "the plain language of Section 2001 (k) (2) does
not specify the evidence necessary"” to support the nesting
exception. ER 340 at 11. Fac¢ing this latent ambiguity, the
court reviewed tﬁe legislative history behind Section 2001 (k) and
considered other extrinsic interpretive sources. Consistent with
the Supreme Court’s decision-in Chevron, USA, In¢c. v. Natural
Resources Defenge Council, 467 U.S. 837, 842-43 (1984), the
district court properly concluded that applying'thé PSG protocol
and relying on evidence outside sale unit boundaries for a "known
to be nesting" determination is an impermissible construction of

the statute. ER 340 at 8, 92 n.3, 10, 14-16, and 20.
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Section 2001 (k) was designed to award and release these
timber sales within 45 days after the date of enactment of'the
statute to provide emergency relief. Appellants now request  for
the Court to delay release of the sales even further which would
frustrate the intent of Congress.-

By the time of the May 7., 1996 Hearing, there will be
only five months to harvest approximately 63 million b&ard feet
(MMBF) in Scott Timber'’'s remaining 13 sgales. Quast Dec. § 3,
attached as Scott Stay Ex. B, CR 417. This represents over 1.0
MMBF perxr montﬁ, which will require over 150 people per month full
time for the next five months to complete the sales. Quast Dec.
9 3. If this Court waits even 60 days to rule following oral
argument, only three months would remain to finish the sales, and
Scott Timber would need to employ over 225 per month to finish
the sales. Id. There are not enough qualified logging
contractors available to finish the work in just three ménths if
there is an additional €0-day stay. Id.

To accommodate the concerns of appellants, Scott Timber
has evaluated its sales to identify sales in which it must start
work immediately to complete the sales by September 30, 1996, and
where the marbled murrelet 1s not known to be nesting ih a sale
unit. See Scott Stay Exs. A and B. The Declaration of Peter
Quast explains that Scott Timber wants to begin logging the
Beamer 712, Wapati 305, Indian Hook, and the Skywalker timber

saleg: 1In addition, the company wishes to begin rxoad

5 ' . SWH\8whk7507
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construction on the Fivemile Flume sale and falling of trees in
units 3 and 5. Quast Dec.‘ﬂ 9-14.

Unit 1 of the éeamer 712 sale was determined occupied
by a survey five years ago of the Keller 605 timber sale. A road
.and young plantation occur between Unit 1 and the Keller 605
survey station well awéy from Unit 1 of the Beamer 712 sale.
Quast Dec. Y 10. Unit 2 of the Beamer 712 sale was classified as
occupied based on murrelet detectiong outsgide the unit to thé
west. None of the detections for Unit i or Unit 2 were below
canopy behavior. Id.

Scoﬁt Timber seeks release of Unit 3 and 5 on the
Wapati 305 sale. The murrelet occupied behavior for uUnit 3 was
on the other side of the ridge and outside of the unit. Quast
"Dec. § 11. unit 5 is further downslope from Unit 3 and was
classified as occupied by the same behavior. Id. The unit is
classified occupied by association because it is in the
contiguous stand within one-quarter mile of the occupied behavior
associated with Unit 3. Unit 5 has six of 26 acres of timber
that is already felled and bucked, and is deteriorating. Id.
The balance of Unit 5 is younger timber with small limbs that
provide no suitable nesting sites. See photographs attached to
Quast Dec. § 11. |

The Indian Hook sale has several units that are stayed.
Scott Timber sgeeks reléase of Units 1, 2, and 3. Unit 1 is
clagsified as occupied based on one observation of above canopy

behavior. Quast Dec. § 12. The only other cbservation from the
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survey unit were birds heard outside the unit goundary. Unit 2
was determined occupied by the same detections because it waé
'contiguous habitat to Unit 1. Unit 3 had no above or below
canopy murrelet behavior within the unit boundaries and was
claseified occupied based on behavior in Unit 4. Id.

The Skywalker sale has three stayed units and Scott
Timber requests the release of Units 3 and 5. The murrelet
detections are all outside the units. Unit 2 detections were
well outside the unit in the bottom of Walker Creek. Quast Dec.
9 .13. The clasgification of occupancy for Unit 5 was also based
on detections outside the unit. Id.

Finally, to complete the Fivemile Flume timber sale,
Scott Timber must begin road construction to Unité 2 and 3.
Quast Dec. § 14. The Fivemile Flume sale is the only Scott
Timber sale that requires road construction. There were auditoxy
detections of murrelets in Unit 2, but no subcanopy behavior was
observed. Unit 3 was classified occupied based on above canopy
murrelet behavior and by flying across a ridge outside the unit
through the tips of the trees. Id.

Federal defendants argue that the unit should not be
released whexe: 1) there are nesting detections near, but
outside, of sale units, and 2) there was circling above units.
Such evidence cannot establish- "nesting" under the statute,
Section 2001 (k) did not create buffer zones around units. §gg*‘
e.g., prohibition of the c¢reation of buffer zones or perimeters

around land declared to be wildarneas, Northwegst Motorcyele

.
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Association v, U.S. Dept. of Agriculture, 18 F.3d 1468, 1480 (9th

Cir. 1994).

Three of Scott Timber’s units are argued to have
evidence of "eirxcling behavior directly over the sale unit" --
Unite 2 and 3 on Fivemile Flume and Unit 1 on Indian Hook.
Again, evidence of circling over a unit is not relevant to a
determination that birds are "known to be nesting" within that
unit. Indeed, the circling which was obgserved over Scott’s units
shows that circling over a unit cannot prove nesting in that
unit. The observation of circling above the Indian Hook sale,
for example, involved a bird flying from outside the unit
over the northeast corner of the unit and out again. Its flight
involved crossing over another unit before it crossed over the
Indian Hook unit., See, Exhibit 6 to Quast Dec. Obviously, the

o=t

bird did not have a nest site in each area it crossed over.

B. The Balance of Harms and Public Interest Compel the
Denial of a Stay Pending Appeal.

1. Balance of Harms.

Appellants argue that without a stay there will be
irreparable harm because: (1) some murrelet h§bitat will be loet;
and (25 the loss of murrelet habitat may contribute to the
species’ eventual extinctien. This argument, however, is simply
an expfession of appellants’ dissatisfaction with the policy
choice behind 2001(k). Congress knew that in proceeding with the
sales covered by 2001(k), some murrelet habitat would be lost.

As a protection, Congress chose to exempt units containing
murrelets that were "known to be nesting." The fact that 2001 (k)

8 ) SWH\swhk7507
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authorizes harvest within potgntial murralet habitat is
insufficient to establish irreparablé harm for pﬁrﬁoses of a stay
pending appeal.

The amount of murrelet habitat subject to release is
less than one percent of the murrelet habitat on the Pacific
Coast, There are over 4,453,200 acres of proposed eritical
habitat for the marbled murrelet. 60 Fed. Reg. 40892, 40901
(August 10, 1995). The total amount of murrelet habitat is even
greater because not all suitable nesting habitat is included in
the proposed e¢ritical habitat unite. Id. at 40%00. The
government argues approximately 2,100 acres of timber sales would
be released, Memorandum in Support of Motion for Appellants, Dan
Glickman, et al. for Continuation of Stay Pending Appeal at 7.
This représents .047 percent of the total proposed marbled
murrelet criticai habitat. PFurthermore; in the first proposed
rule for critical habitat, the Fish and Wildlife Service
concluded that these existing sales did not need to be designated
critical habitat. The Fish and wildlife Service explained "the
Service proposes ﬁo exclude sola and awarded sales from any final
critical habitat designation due to economic impacts, both
regionally and natiomally, due to the limlted amount of volume
available for federal harvest." 59 Fed. Reg., 3811, 3819 (January

- 27, 19%4) .-

The loss of some murrelet habitat cannot serve a¢ a

basis for irreparable injury. This is exactly what Congress

intended in enacting Section 2001 (k).

9 ' .  sw\awhk7507
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Balancing the equities’ when considering
whether an injunction should issue, is
lawyers’ jargon for choosing between
conflicting public interests. When Congress
itself has struck the balance, has defined
the way to be given the competing interesgt, a
court of equity is not justified in ignoring
that pronouncement under the guise of
exercising equitable digcretion.

Youngstown Sheet and Tube Co. v. Sawyer, 343 U.S. 5§79, 609-610
(1952) (concurfing opinion). Because Congress has already
conducted the balancing in the statute by only excluding sale
unite in which threatened or endangered species are "known to be
nesting;" the Court should reject appellants’ attémpt to use the
effect of the statute as a basis for irreparable harm.

Under Section 2001(k), the Secretaries of Agricultuxe
and Interior were directed to award and release these timber
sales within 45 days aftar the date of enactment of the statute.
Appellants now requests for the Court to delay release of the
sales even fuxther. 1In view of the purpose behind
Section 2001(k), the balance of harms undquestionably tips in
favor of appellees against appellants’ request for a stay.

2, Public Interest.

Should the Court grant appellantg’ motion and stay the
district court’s January 19 Order, appelleas will undoubtedly
suffer harm by continuing to be denied the volume they were
promised by Congress under the terms of the Rescissions Act. Ihe
public interest lies in favor of enforcing the district court’s
order. Except for units in which murrelets or other threatened

or endangered species are "known to be nesting," Section 2001 (k)
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directs the immediate release of these timber sales. The
distfict court’s order is crafted to accomplish this result and,
thus furthers the public'interest.

Litigation concerning release of the Section 2000 (k)
timber sales havg already eliminated nine of the 14 months during
which these sales can be operated under the Rescissions Act.
only about five months remain before the Rescissions Act expires
on September 30, 1996. Scott Timber simply cannot complete its
13 timber sales in énly a few months. Scott Stay Ex. B at § 2.
The central purpose of the Emergency Sal&age Act was to provide
emergency relief for timber purchasers by immediately releasing
gales that have been delayed for neaxly five years because of
protracted consultation undex with the F%sh and'Wildlife Service.
This central purpose would be defeated by any further judicial
stay. Giving effect to the January 19 Order, which compels the
Secretaries to release the sales, would avoid fruétrating this
legislative purpose. Denying any further stéy in thie case is
entirely consistent with this Circuit’s earlier rulings.

For example, in Albano v. Schering-Plough Corporation,
912 F.2d 384, 389 (9th cir. 1990), cert. denied, 498 U.S. 1085
(1991), the Ninth Circui; set aside a court order that would have
precluded a cléimant from filing a ¢laim under the Age
Discrimination Claims Assistance Act of 1988. This Court held
that the order "would frustrate the will of Congress, in its
attempt to remedy the harsh effects of the EEQOC's inaction, by

permitting further inaction by the EEOC to negate the provisions
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of thg remedial act.v" Here, further inaction by federal
defendants will negate the provisions of the Rescissions Act by
failiﬁg to provide needed timber to the mills from sales where no
marbled murrelets are "known to be nesting." Extending the stay
of the timber sales prevents an act of Congress from being
enforced and frustrates the will of Congress. This Qill wag to
have the sales immediately re}eased to be harvested in fiscal

years 1995 and 1996. See, e.g., MglLeod v. logcal 239 Int’l

Brotherhood of Teamsters, 330 F.2d 108, 111 (an Cix. 1964)
(upholding injunction wheﬁ to do otherwise "would frustrate the
clear’objective of Congress"). Scott Timber simply could not
complete its sales as provided for in the Emergency Salvage
Timber Sale Program is a stay is granted. '
Iv.
CONCLUSION

Appellants have failed to demonstrate that a stay of
the district court’s January 19, 1996 Order is warranted. For
the reasons set forth above, the Court should deny federal

~appellants’ and appellant ONRC’s motions to stay the district

court’s January 19 Order pending appeal.

DATED this [an‘day of April, 1996.

& KIRTLEY

Wl —

t W. Horngren
Shay S. Scott
Attorneys for Appellee Scott
Timber Co.
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CERTIFICATE OF SERVICE
I hereby certify that I served the foregoing PLAINTIFF-
APPELLEE SCOTT TIMBER CO.’S OPPOSITION TO STAY PENDING APPEAL on

the following parties:

Ms. Patti A. Goldman VIA FEDERAL EXPRESS
Mr. Adam J. Berger

Ms. Kristen J. Boyles

Sierra Club Legal Defense Fund

705 Second Avenue, Suite 203

Seattle, WA 98104

Attorneys for Plaintiffs

Mr. Mark Rutzick VIA REQULAR MAIL
500 Pioneer Towexr

888 S.W. Fifth Avenue

Portland, Oregon 97204

Attorney for NFRC

Mr. Albert M. Ferlo, Jr. VIA FEDERAL EXPRESS
U.S. Department of Justice

ENR Division

Appellate Section

9th & Pennsylvania Avenue, N.W.

Room 2336

Washington, D.C. 20530

Attorneys for Defendants
by serving a true and correct copy thereof by the means indicated

to said parties on the date stated below.

A%/f L/,‘//@«/

Sco¥ft'W. Horngren
Attorney for Plaintiff-
Appellee Scott Timber Co.

DATED April @_ﬁ‘;" 1996.
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IN THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

Nos. 96-35106, 35107, 35123, 35132

NORTHWEST FOREST RESOURCE COUNCIL, et al.,
Plaintiffs-Appellees

v.

DAN GLICKMAN and BRUCE BARBITT,
Defendantg-Appellants

and

OREGON NATURAL RESOQURCES COUNCIL, et al., - .
Defendants-Intervenors-Appellants

ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON
CASE NO. 95-6244-HO

RESPONSE IN OPPOSITION TO MOTION BY NFRC FOR LEAVE TO
FILE SUPPLEMENTAL BRIEF

On April 4, 1996, NFRC filed a motion requesting permission
to'"supplement" its opening brief to respond to what it claims is
a new issue raised for the first time in the April 1, 1996 Reply
brief of Secretarieg Glickman and Babbitt. This "ﬁew" issue is
as stated by NFRC "whether NFRC or the companieg it represents
have ‘chogen to forgo’ replacement timber under section
2001(k) (3) of Public Law 104-19 by litigating this case, and
whether they have ’elected to litigate rather than harvest
timber." (NFRC Motion at 2). NFRC’s claim that the Secretaries
have raised a "new issue" 1s based on a faulty reading of the

reply brief.
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In their opening brief, the Secretaries stated that "in
enacting Section 2001 (k) (3) * * * Congress also ensured that the
flexible protections afforded the murrelets did not harm the
timber operators who had been awaiting the release of timber
since 1990." (Secretaries’ Opening Brief at 39). The April 1,
1996 Reply brief the Secretaries reiterated that point, stating
that in allowing for replacement timber under Section 2001 (k) (3),
Congress "ensured not only that the murrelet nesting areas could
be protected, but that millions of board feet of timber
previously held-up over the murrelet nesting issue would become
available for harvest." (Reply Br. at 12). The Secretaries then
stated:

For reasons never articulated, NFRC has chosen to

forgo, for the time being, its members’ rights to
replacement timber under Section 2001 (k) (2), in

order to litigate the Secretaries’ interpretation

of the ambiguous phrase "known to be nesting."
(Reply Br. at 12). It ié this single statement out of the entire
reply brief which NFRC claims raiges a "new" issue requiring the
filing of a supplemental brief. The Secretaries have not and do
not allege that NFRC has forever waived itg members’ right to
alternative timber under the terms of Section.zool(k)(B). The
only point made by that single sentence is that NFRC has élected
to pursue its challenge to the Secretaries interpretation of the
meaning of "known to be nesting" in Section 2001 (k) (2) rathear
than simply accept the Secretaries’ determination and seek
alternative timber under Section 2001 (k) (3). IYndeed, nothing in

NFRC’s proposed supplemental brief refutes that simple statement.
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NFRC’s proposed brief does nothing to explain its decision
to contest the interpretation of Section 2001 (k) (2), rather than
immadiately seek alternative timber for ite memberé under Section
2001 (k) (3) . NFRC's proposed brief argues (Proposed Br. at 3)
that the Sec:éetaries "have refused to provide replacement timber
for any sale unit withheld under section 2001 (k) (2)." The
proposed supplemental brief attempts to support this argument by
referring, without support in the record, to two "examples" of
the Secretaries’ alleged "refusal" to award replacement timber
until this litigation is resolved. These alleged “"examples"
however, do neothing to answer the question as to why NFRC elected
to litigate rather than pursue its members rights under Section
2001 (k) (3). Moreover, NFRC’'g reliance (NFRC Proposed Supp. Br.
at 4 n.1) on the fact that there is "nothing in the record" to
support the Secretariesg’ statement that NFRC has elected to forgo
alternative timber for the time being in favor of litigation, is
misplaced. Indeed, the lack of any formal request by NFRC for
alternative timber provides the clearest support for the
Secretaries’ contention that NFRC has elected to litiga£e first
and harvest later. ’

Finally, NFRC’'s reference (Proposed Supp. Bxr. at 4) to the
Secretaries’ response to Scott Timber’s recent request that
alternative timber be supplied while the litigation ovexr the
interpretation of Section 2001 (k) (2) is pending, does not
indicate any "disregard" of the "duty to provide replacement

timber under section 2001(k) (3)." (NFRC proposed Br. at 5).
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Indeed, the response is consistent with the Secretaries position
throughout this litigation. Given the virtually immediate
challenge to the Secretaries’ implementation of Section
2001 (k) (2), the type and amount, if not the need to supply,
replacement timber remains undetermined. Exercise of any rights
available to individual contract holders under Section 2001 (k) (3)
properly await thig Couxt’s resolution of NFRC’s challenge to the
interpretation and implementation of Section ZOOi(k)(z).
CONCLUSION

NFRC’s "supplemental" brief adds nothing to the legal issues
raised in this appeal. The motion to file the supplemental brief
should, therefore, be denied.

Respectfully submitted,

Albert M. Ferlo, Jr.

Attorney, Appellate Section

Environment and Natural Resources
Division ,

Department of Justice

P.O. Box 23785

L’Enfant Plaza sStation

Washington, D.C. 20026
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ARGUMENT

NFRC HAS NOT "CHOSEN TO FORGO" REPLACEMENT TIMBER

UNDER SECTION 2001(k)(3) BY FILING THIS ACTION; TO THE

CONTRARY, THE SECRETARIES HAVE VIOLATED THE LAW BY

FAILING TO PROVIDE REPLACEMENT TIMBER FOR ANY OF THE

TIMBER SALE UNITS THEY HAVE WITHHELD UNDER SECTION

(k)(2).

The defendant Secretaries have argued in their reply brief
that "NFRC has chbsen to forgb, for the time being, its members’
rights to replacement timber under Section 2001 (k) (3), in order
to litigate the Secretaries’ interpretation of the ambiguous
phrase ’'known to be nesting.’ . . . NFRC has simply elected to
litigate rather than harvest timber." Federal Defendants’ Reply
Brief at 12-13.

This contention is so far from the truth that a response is
required. The truth is that the Secretaries have categorically
refused to provide replacement timber for any of the units they
have withheld. No purchaser has ever been given a "choice"
between 1litigating and harvesting timber. The Secretaries’
wilful refusal to provide the mandated replacement timber is
simply another glaring example of their inexcusable defiance of
the plain language of this statute.

A. Section 2001(k)(3).
Section 2001 (k) (3) provides:
(3) ALTERNATIVE OFFER IN CASE OF DELAY.--If for
any reason a sale cannot be released and
completed under the terms of this subsection
within 45 days after the date of the enact-

ment of this Act, the Secretary concerned
shall provide the purchaser an equal volume
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of timber, of 1like kind and wvalue, which

shall be subject to the terms of the origi-

nal contract and shall not count against

current allowable sale quantities.
Id. Section (k) (3) does not give a timber sale purchaser a
"choice" between litigating and harvesting replacement timber
for units withheld under (k) (2). It unconditionally mandates
the Secretaries to provide an equal volume of replacement
timber, of like kind and value.

The Seéretaries' duty to provide replacement timber under
(k) (3) came into existence on September 10, 1995 — 45 days after
the date of enactment of Public Law 104-19, and applied on that
date to all sales then withheld under (k) (2).

On August 23, 1995 the Secretaries had announced their
intention to employ the Pacific Seabird Group Protocol to make
the nesting determinations under (k) (2). SER 22a, Exhibit 1.
On that basis the Forest Service has withheld 140 "occupied"
timber sale units, and the BLM has withheld 11 additional units,
with a total timber volume of approximately 240 million board
feet.

Despite the immediate triggering of the (k) (3) duty to
provide 240 million board feet of replacement volume, the August
23 direction did not order any replacement volume to be offered.
Instead, it cryptically proposed to "assess the availability of

alternative volume ... within the limits of available personnel

and appropriated funds." SER 22a, Exhibit 1 at 2.
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B. The Secretaries have refused to provide replacement timber
for any sale unit withheld under section 2001(k)(2).

Since the enactment of section 2001, the defendant Secre-

taries have not provided replacement timber for a single unit

withheld under (k) (2). They have not proposed replacement
timber on a single unit. They have not even identified any
possible replacement timber on a single unit. They have

rebuffed inquiries by purchasers asking for replacement timber.
On March 28, 1996, they filed papers in the district court in
this case strenuously opposing the purchasers’ motion to compel
them to provide replacement timber. The contention that NFRC or
individual timber purchasers have "foregone" replacement timber
is utterly baseless.

1. The Secretaries have refused to provide replacement
timber even where the purchaser has not contested a (k) (2)
determination. For example in September 1995 the Forest Service
announced that it was withholding 14 sale units on three timber
sales because a northern spotted owl is nesting Within the sale
unit area. CR 118. (Declaration and Supplémental Declaration
of A Grant Gunderson, Sept. 27, 1995). No pufchaser contested
those decisions, and they have never been an issue in any
lawsuit. Yet the Forest Service has not provided, offered or
identified replacement timber for any of those units.

2. The Secretaries have refused to provide replacement

timber even where the purchaser has requested replacement
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timber. When Freres Lumber Co. asked the Forest Service for
replacement timber on the unit of its Red 90 timber sale
withheld because of spotted owl nesting, the company was told
that no replacement timber could be provided until some time
after this case is over.

Similarly, Murphy Timber Co. asked the BLM for replacement
timber on unit #2 of the Bear Air sale, which has been withheld
due to a murrelet nesting determination. Murphy was told that
no replacement volume could be offered until after this case
ends.?

3. Recently Scott Timber Co. asked the district court in
this case to order the Forest Service and BLM to provide
replacement volume on 51 million board feet of its sales within
30 days. The Secretaries strongly opposed this motion:

‘Defendants contend that, until the Court of
Appeals rules, Defendants should not be
required to proceed with the award of re-
placement timber. The amount of wvolume
required, and indeed the existence of any
obligation to offer alternative volume,
cannot be determined until the Court of
Appeals rules. Therefore the Court should
deny Scott Timber’s request to require
identification of replacement volume.

Defendants’ Response Pursuant to Court’s March 22, 1996, Order

at 9-10 (March 28, 1996). (Attachment A hereto.)

! Since there 1is absolutely nothing in the record to

support the Secretaries’ claim that NFRC has "chosen to forgo"
replacement timber, the facts disproving this claim are also not
in the record. NFRC can supplement the record with declarations
if necessary.



C:\ATTY\N0O1-9506\1RB91098.1J7

In opposing the motion, the government also filed a
declaration from a deputy chief of the Forest Service explaining
that it would take 60 days to even identify and map the general
location of this volume of timber (which is approximately 20% of
the total amount the Secretaries are withhoiding under (k) (2)).
Declaration of Gray F. Reynolds, { 3 (March 28, 1996f (Attach-
ment B hereto). The agency made no commitment about when it
could actually give any replacement volume to Scott Timber Co.
Id.

Thus, for the government to claim that NFRC or the timber
purchasers have "elected to litigate rather than harvest timber"
or have "chosen to forgo" replacement timber is nonsense. The
Secretaries have not given NFRC or any purchaser that choice.
Rather, they have disregarded their duty to provide replacement
timber under section 2001 (k) (3) just as they have disregarded

their duties under (k) (1) and (k) (2).
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CONCLUSION
The January 10, 1996 and January 19, 1996 orders of the
district court should be affirmed.
Dated this 4th day of April, 1996.

MARK C. RUTZICK LAW FIRM,
A Professional Corporation

M |
By:

Mark C. Rutzick

Attorney for Plaintiff-
Appellee Northwest Forest
Resource Council
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Dated this 4th day of April, 1996.

MARK C. RUTZICK LAW FIRM,
A Professional Corporation

By: )J\J\ N \.

Mark C. Rutzick

Attorney for Plaintiff-
Appellee Northwest Forest
Resource Council
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KRISTINE OLSON

United States Attorney

JAMES L. SUTHERLAND

Assistant United States Attorney
701 High Street

Eugene OR 97401 .
Telephone: (541) 465-6771

LOIS J. SCHIFFER .
Assistant Attorney General
MICHELLE L. GILBERT

EDWARD A. BOLING

JEAN E. WILLIAMS

~ ELLEN J. KOHLER

U.S. Department of Justice

Environment and Natural Resources Division

General Litigation Section
P.O. Box 663

Washington, D.C. 20044-0663
Telephone: (202) 305-0228/0460

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESOURCE COUNCIL,

Plaintiff,
Civil No. 95-6244-HO
(lead case)

Civil No. 95-6267-HO
(consolidated case)

V.

DAN GLICKMAN, in his capacity
as Secretary of Agriculture,

DEFENDANTS’ RESPONSE
PURSUANT TO COURT'S

1s

20

21

22

23

24

25

26

27

28

BRUCE BABBITT, in his capacity
as Secretary of the Interior,

Defendants,

OREGON NAT. RES. COUNCIL, et al.,
Defendants-Intervenors

MARCH 22, 1996, ORDER

I. INTRODUCTION

The Secretaries of Agriculture and the Interior (the
Secretaries) seek an extension of the stay currently in effect of

this Court’s January 19, 1996, Order regarding sale units

DEFS’ RESPONSE PURSUANT TO
COURT’S MARCH 22 ORDER - 1 -
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proximity to the unit makes it appropriate to include these units’
within the protections of Section 2001 (k) (2) .

At a minimum, and in the alternative if the Court does not
continue the stay of its January 19, 1996, Order, the Secretaries
request that the Court extend the stay for the 22 units described
above, as well as for the 25 units for which plaintiffs do not
seek immediate release, and for the 48 units withheld by the
Secretaries in accordance with this Court’s Order, pending the
ruling of the Court of Appeals.®

Finally, if the Court does not grant a stay as to all units,
the Secretaries re-urge their previous request that the Court
grant a temporary five-day stay to permit the Sécretaries the
opportunity to seek a stay pending appeal from the Court of

Appeals.

C. The Court should not require identification of
replacement timber at thisg time.

Plaintiff Scott Timber Company requests that the Court order
the Forest Service to identify replacement volume for those of
its sale units that remain stayed. Defendants contend that,
until the Court of Appeals rules, Defendants should not be
required to proceed with the award of replacement timber. The
amount of volume required, and indeed the existence of any

obligation to offer alternative volume, cannot be determined

*  six of the sale units for which plaintiffs do not seek

immediate release have either circling over the sale unit, or
detections of subcanopy behavior close to the unit. However,

because plaintiffs apparently do not oppose a stay as to units
for which they do not need immediate release, these units have
not been included in the above discussion.

DEFS’ RESPONSE PURSUANT TO
COURT'S MARCH 22 ORDER - 9 -
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until the Court of Appeals rules. Therefore the Court should
deny Scott Timber’s request to require identification of
replacement volume.

In the event this Court finds the requested relief
warranted, the Secretaries advise as follows. In the Federal
Defendants’ March 28, 1996 Compliance Report filed today, William
L. B;adley of the Bureau of Land Management addresses the
identificaﬁion of replacement vélume; the Forest Service
addresses this issue in the Declaration of Gray F. Reynolds,

attached as Exhibit 26. The agencies specify that they will

"identify" replacement volume, i.e., identify a candidate stand
(or stands) that in the agencies’ view is of like kind and value,
and notify the purchaser of the stand’s location. BLM, which has
eight units withheld under Section 2001(K)(2), estimates that
this process can be accomplished in 30 days. March 28, 1996,
Compliance Report, parag. 6. The Forest Service, which has
significantly more units withheld, estimates that this process
will require 60 days. Reynolds Declaration, parag. 3.

IV. CONCLUSION

For the_above reaSons,}and those set forth in the original
motion for stay, and in the motion for extension of the stay} thé
Secretaries respectfully contend that the stay of this Court’s

January 19, 1996, Order, should be extended until the Court of

_Appeals rules on the Secretaries’ appeal.

DEFS’ RESPONSE PURSUANT TO
COURT’S MARCH 22 ORDER - 10 -
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Dated: March 28, 1996

OF COUNSEL:

JAY MCWHIRTER
Office of the General Counsel
U.S. Dept. of Agriculture

KAREN MOURITSEN
Office of the Solicitor
U.S. Dept. of the Interior

DEFS’ RESPONSE PURSUANT TO
COURT’'S MARCH 22 ORDER - 11 -

Respectfully submitted,

KRISTINE OLSON
United States Attorney

LOIS J. SCHIFFER
Assistant Attorney General

Jd WILLIAMS
CHELLE L. GILBERT
ILEEN SOBECK
U.S. Department of Justice

Environment and Natural
Resources Division

Wildlife and Marine Resources

Section
P.O0. Box 7369
Washington, D.C. 20044-7369
(202) 305-0228/0460

Attorneys for Defendants
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* SENT BY:

3-28-96 : 4:11PM USDA, OGC, NRD- RILDLIFE SECTION:# 2/ 3

KRISTINE OLSON

Onited States Attorney
8688 S.W. Fifth Avenue
Suite 1000

Portland, OR 97204-2024
503-727-1008

OSB # 73254

LOIS J. SCHIFFER

Asgistant Attorney General

MICHELLE L. GILBERT

EDWARD BOLING

U.5. Department of Justice

Environment and Natural Resources Division
P.0Q. Box 663

Washington, D.C. 202-272-8338

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESOURCE COUNCIL,

)
)
Plaintiff, )
) Civil No. 95-~6244-HO
v. )
) DECLARATION OF
DAN GLICKMAN, in his capacity as ) GRAY F. REYNOLDS
Secretary of Agriculture, )
BRUCE BABBITT, in his capacity as )
Secretary of the Interior )
)
)
)

Defendants.

I, Gray F. Reynolds, do hereby depoce and say that:

1. My name is Gray F. Reynolds. My position is Deputy Chief of the
National Forest System in the Washington office of the Forest Sexvice. VI
have previously filed a declaration in thisg mactei.

2. I understand that plaintiffs in this matter have requested that
the Court order the Forest Service to identify replacement volume withip
thirty days for sale units that remain stayed due to a determination of

nesting. Although this issue remains in litigation, the Forest Service

< GOVERNMENT
g EXHIBIT

_26

DECLARATICN OF GRAY F. REYNOLDS, PAGE 1



’ SENT BY: 3-28-96 ; 4:12PM USDA, 0GC, NRD- WILDLIFE SECTION:# 3/ 3

would "identify" alternative volume for sales curfently withheld pursuant '
to the Court’'s January 19, 1996, order for the 40 units (approximately Si
million board feet) as set forth in the following piragraphs.

3. Within 60 days from such time as the Court may grant plaintiffs‘ -
requesﬁ, the Foreat Service wduld:

a. identify and map the general lqcations of alternative timber,
of like kind and value, on the National Forests in the Pacific Northwest
Region of the Foreot Service, outaidc suitable marbled murrelet nesting
habitat and consistent with the standards and guidelines of the National
Forest Plans, asa amended by the NW Forest Plan;

b. request the aaaiatancé of purchasers of suspended units to
identify locations of alternative timber of like kind and value; and

c. compare the avaiiability of alternative timber to tha kind and

value of timber currently suspended due to nesting cf threatened and

endangered birds.

I declare under penalty of perjury that the foregoing is true and correct.

Executed at Washington, District of Columbia on March 28, 1996.

£xh2b.

DECLARATION OF GRAY F. REYNOLDS, PAGE 2 p.2



CERTIFICATE OF SERVICE

I hereby certify that I served the foregoing NORTHWEST
FOREST RESOURCE COUNCIL'’S SUPPLEMENTAL OPPOSITION BRIEF on:

Albert M. Ferlo

U.S. Department of Justice

10th & Pennsylvania Avenue N.W.,
Room 2339

Land & Natural Resources Division

Washington, D.C. 20530

Patti A. Goldman

Sierra Club Legal Defense Fund
705 Second Avenue, Suite 203
Seattle, Washington 98104

on April 4, 1996, by delivering to said attorneys via Federal
Express true copies thereof, certified by me as such, contained
in sealed envelopes, prepaid, addressed to said attorneys at
said attorneys’ last known addresses, and deposited with Federal
-Express in Portland, Oregon, on said day, and on:

Scott Horngren

Haglund & Kirtley
Attorneys at Law

One Main Place

101 S.W. Main, Suite 1800
Portland, Oregon 97204

by mailing to said attorney a true copy thereof, certified by me
as such, contained in sealed envelope, with postage paid, ad-
dressed to said attorney at said attorney’s last known address,
and deposited in the post office at Portland, Oregon, on said
day.

Dated this 4th day of April, 1996.

MARK C. RUTZICK LAW FIRM,
A Professional Corporation

o I

Mark C. Rutzick

Of Attorneys for Plaintiff-
Appellee Northwest Forest
Resource Council
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KRISTINE OLSON

United States Attorney

JAMES L. SUTHERLAND

Assistant United States Attorney
701 High Street

Eugene, OR 97401

(541) 465-6771

LOIS J. SCHIFFER

Assistant Attorney General
MICHELLE L. GILBERT

JEAN WILLIAMS

EDWARD A. BOLING

U.S. Department of Justice
Environment and Natural Resources Division
P.O. Box 663

Washington, D.C. 20044-0663
Telephone: (202) 305-0460

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESOURCE COUNCIL, )
Plaintiff, )
) Civil No. 95-6244-HO
v. ) (lead case)
) Civil No. 95-6267-HO
) (consolidated case)
)
GLICKMAN and BABBITT, ) DEFENDANTS’ STATUS
Defendants, ) REPORT ON FIRST AND
) LAST TIMBER SALES
OREGON NAT. RES. COUNCIL, et al. )
Defendants-Intervenors )
)
)

The federal defendants hereby notify the Court of recent
actions taken in connection with the First and Last timber sales,
which are subject to this Court’s January 10, 1996 Order.

The-First and Last sales, consist of approximately 11.8 MMBF
of timber in the Tiller Ranger District of the Umpgqua National

Forest in Oregon. The sales are located within a Late

NOTICE OF FILING
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Successional Reserve and a Key Watershed as those terms are
defined in the Northwest Forest Strategy. At the time of
strategy preparation, the forest Service had no intention of
going forward with these sales.

Interpreting Section 2001(k) (1) of the Rescissions Act of
1995, this Court ordered the award and release of the First and
Last sales. After a pending motion to clarify and enforce a
judgment relating to these sales was resolved by Judge Dwyer of
the Western District of Washington, the Forest Service awarded
the sales to the identified high bidder, Scott Timber Company, on
March 8, 1996. Since that date, the purchaser has been operating
on four units of the two sales.

On April 3, 1996, the Forest Service published an interim
final rule revising existiﬁg regulations regarding noncompetitive
sale of timber based on the Secfetary of Agriculture’s
determination that extraordinary conditions exist. See 61 Fed.
Reg. 14618 (April 3, 1996), Interim Final Rule, Disposal of
National Forest System Timber; Modification of Timber Sale
Contracts in Extraordinary Conditions (attached hereto as Exhibit
A). The rule allows forest officers to modify timber sale
contracts awarded or released pursuant to section 2001(k), by
substituting timber from outside the sale area specified in the
contract for timber within the sale area, without advertisement.

Oon April 6, 1996, pursuant to the interim final rule, the
Contracting Officer for the Umpgua National Forest and the

purchaser of the First and Last sales entered into an agreement

NOTICE OF FILING
—2-
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to implement contract modifications whereby substitute timber
will be provided for the First and Last sale units that have not
been harvested. The substitute harvest units are in matrix
lands, as defined in the Northwest Forest Strategy, on the Tiller
Ranger District. A copy of the parties’ agreement is attached
hereto as Exhibit B.

Dated this 8th day of April 1996.

Respectfully submitted,

KRISTINE OLSON

United States Attorney

JAMES L. SUTHERLAND

Assistant United States Attorney

LOIS J. SCHIFFER
Assistant Attorney General

/ Oy~

MICHELLE L. GILBERT

EDWARD BOLING

JEAN WILLIAMS

ELLEN KOHLER

United States Department of Justice

Environment and Natural
Resources Division

General Litigation Section

P.O. Box 663

Washington, DC 20044-0663

(202) 305-0460

Attorneys for Defendants
Of Counsel:

JAY MCWHIRTER

Office of the General Counsel

United States Department of Agriculture
Washington, DC

KAREN MOURITSEN
Office of the Solicitor
United States Department of the Interior

washington, DC

NOTICE OF FILING
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discretionary authority can be found at 4

36 CFR 1.5 (Closures and public use
limits) and at 36 CFR 1.7(b} (Park
compendium) to safely regulate access
to the Caves.

* On March 14, 1995, the NPS
published the proposed regulation that
would delete this special regulation (60
FR 13662). Public comment was invited.
The comment period closed on May 15,
1995. No comments were received
during the comment penod

Drafting Informahon

The primary authors of this ﬁnal rule
are Craig W. Ackerman, Area Manager
of Oregon Caves National Monument
and Dennis Burnett, Washington Office

- of Ranger Actnnties, National Park
Service. -

Paperwork Reduct:on Act

This final rule does not contain
collections of information requiring
approval by the Office of Management
and Budget under the Paperwork
Reduction Act of 1995.

Compliance with Other Laws

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866. The Department
of the Interior determined that this
document will not have a significant
economic effect on a substantial number
of small entities under the Regulatory -
Flexibility Act (5 U.S.C. 601 et seq). The
economic effects of this mlemakmg are
_ local in nature and negligible in scope.

The NPS has determined that this
final rule will not have a significant
effect on the quality of the human
environment, health and safety because
it is not expected to:

{a) Increase pubhc use to the extent of
compromising the nature and character
of the area or cnusmg physical damage
toit; - ..

(b) lntroduce non-companble uses
which might compromise the nature
and characteristics of the area, or cause
physical damage to it;

(s Conflict with adjacent ownershxps
orland uses; or . -

(d) Cause a nuisance to ad)acent
owners, or occupants. Based upon this
determination, this regulation is
categorically excluded from the
procedural requirements of the National
Environmental Policy Act (NEPA) by
Departmental regulations in 516 DM 6,
(49 FR 21438). As such, neither an

-Environmental Assessment (EA) nor an
Environmental Impact Statement (EIS)
has been prepared.

List of Subjects in 36 CFR Part 7

National parks, Reporting and
recordkeeping requirements.

In consideration of the foregoing, 36
CFR Chapter I, is amended as follows:

PART 7—SPECIAL REGULATIONS,
AREAS OF THE NATIONAL PARK
SYSTEM .

1. The author;ty citation for part 7
continues to read as follows: ‘
Authority: 16 U.S.C. 1, 3, 9a, 460(q),

462(k). Sec. 7.96 also issued under D.C. Code
8-137 (1981) and D C. Code 40-721 (1981)

- §7.49 [Removed] -

2. Sectioh 7.49 is removed
Dated March 14, 1996. .
George T. Frampton, Jr.,

Assistant Secmtaxy for Fishand Wzldhfe and
Parks.

(FR Doc. 96-7978 F’iled 4—-2-96 8: 45 am] ’
BILUNG CODE 4310-70-P * * . - :

“SW., Washix'{‘g't'(\)h;'DC 20250; Parties

- requested to call ahead ((202) 205-0893)

. General Counsel (202) 690-0329.

DEPARTMENT OF AGRICULTURE
Forest Service

36 CFR Part 223
RIN 0506-ABS8 .
Dlsposal of Natlonal Forest System

Timber; Modification of Timber Sale
Contracts In Extraordinary Conditions

" AGENCY: Forest Service, USDA. .

ACTION: Interim final rule; request for
public comment. = -

SUMMARY: This interim rule revises the
existing regulations regarding
noncompetitive sale of timber based on
the Secretary of Agriculture’s
determination that extraordinary
conditions exist. The intended effect is
to allow forest officers, without *
advertisement, to make modifications to
timber sales awarded or released
pursuant to section 2001(k) of the 1995
Rescissions Act, which result in the
“substitution of timber from outside the
sale area specified in the contract for
timber within the.timber sale contract
area. Good cause exists to adopt this
interim final rule without prior notice
and comment; however, public '
comment is invited and will be
considered before adoption of a final
rule.

DATES: This rule is effecuve Apnl 3
1996. Comments must be received by
May 20, 1996.

ADDRESSES: Send written comments to:

Chief (2400), Forest Service, USDA, P.O.

Box 96090, Washmgton DC 20090—
6090.

The public may inspect comments
received on this rule in the Office of the
Director, Timber Management Staff,
Forest Service, USDA, 201 14th Street,

wishing to view comments are

to facilitate entry into the building.

FOR FURTHER INFORMATION CONTACT:

Bob Lynn, Timber Management Staff
(202) 205-1787; Jay McWhirter, Natural
Resources Division, Office of the

SUPPLEMENTARY iNFommou: : o

Apphcable ContractLaw - . .- 1

The rulés at 36 CFR Part 223 govern
the sale of National Forest System ..
timber. Sections 223.80 and 223.100.

" address the requirements for -

advertisement and for award of timber.
sale contracts respectively. Title 16
U.S.C. 472a(d) requires the Secretary of
Agriculture to advertise all sales of
forest products unless the value of the
sale is less than $10,000, or the

" Secretary determines that extraordmary

conditions exist, as defined by
regulation. Current regulations at 36
CFR 223.80 require advertisement of a
sale for 30 days when its value is greater
than $10,000. The Secretary has not
previously promulgated rules to :
implement section 472a(d)’s authority to
dispose of timber without advertisement
when extraordinary conditions exist.
The advertising requirement of 16
U.S.C. 472a(d) also limits modifications
to contracts involving the addition or
substitution of timber outside a )
contract's sale area. Since only the -
timber within the contract'’s sale area
was subject to competitive bidding, any
timber located outside the contract’s
sale area would theoretically be
available for sale to other interested
purchasers; thus the current rules do not
permit contract modifications that add
or substitute timber outside a contract’s
sale area for timber under contract
within the sale area. Moreover, the
General Accounting Office has held that
substitution of timber outside a
contract's sale area for timber within the
contract area violated the agency's
authority to sell timber. B~177602
{(1973). The Agriculture Board of
Contract Appeals has decided similarly
in several cases. See Appeal of Sumnmit
Contractors, AGBCA No. 81-252-1,
AGBCA No. 83—-312-1 (Jan. 8, 1986)

- and Appeal of Jay Rucker, AGBCA No.

79-211A CDA (June 11, 1980). In
addition, in a recent case involving the '
Bureau of Land Management, the Court

of Federal Claims stated that
modifications to existing timber sales
must conform with agency status and
regulations regarding disposal of timber.
Croman Corporation v. United States,

31 Fed. Cl. 741, 74647 (August 16,

1994).
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The 1995 Rescnssnons Act

On July 27,1995, President Clinton
signed into law the 1995 Rescissions
Act (Pub. L. 104-19, 109 Stat. 246).
Section 2001(k) of the 1995 Rescissions
Act directed the release of timber sales
subject to section 318 aof the Fiscal Year
1990 Interior and Related Agencies

* Appropriations Act (Pub. L. 101-121,

103 Stat. 745). Section 318 has been the
subject of extensive litigation, including
a Supreme Court decision ultimately

" affirming the constitutionality of the law

in Robertson.v. Seattle Audubon - .
Society, 503 U.S.C. 429 (1992). Some
section 318 timber sales were affected
by litigation over compliance with .
various terms of section 318, such as the
requirement to minimize fragmentation
of em!ogimﬂy-sx%:ﬁcant old growth.
See Seattle Audubon Society v.
Robertson, Civ. No 89—160 (W.D.

Wash.). .

Many section 318 sales dld not go
forward as a result of concerns about
significant impacts to species listed -
under the Endangered Species Act
(ESA). In June 1990, after enactment of
section 318, the United States Fish and
Wildlife Service (FWS) listed the -
northern spotted owl as a threatened
species under the ESA (55 FR 26189;
June 26, 1990). Because of the listing of
the northern spotted owl as a threatened
species, a number of Forest Service
section 318 sales were “modified,
eliminated or held in abeyance.” See
Gifford Pinchot Alliance v. Butruille,
742 F. Supp. 1077, 1080.

On September 28, 1992, the FWS
listed the marbled murrelet as'a
threatened species (57 FR 45328; Oct. 1,
1992): As a result of the listing, the
Forest Service reinitiated consultation
with the FWS under section 7(a)(2) of
the Endangered Species Act, 16 U.S.C.
1536(a)(2), regarding the effects of
murrelets of continuing to harvest
section 318 sales that had already been
awarded. In June 1995, the FWS
concluded that further logging of a
number of the Forest Service section
318 sales would likely jeopardize the
continued existence of the marbled
murrelet. As a result, these section 318
sales were suspended pending further
field survey work.

Some section 318 sales were also
affected when the National Marine
Fisheries Service proposed listing
several anadromous fish species in the
region as threatened or endangered.

- These species include the Umpqua

River cutthroat trout (59 FR 35089; July
8, 1994), and the coho salmon (60 FR
38011; July 25, 1995). As stated in these
listings, the decline of these species is

due in part to past umber harvest B

practices.

The 1995 Rescxssnons Act conta.med a
provision directed at these section'318
sales that were still suspended. Section
2001(k) of the Act states:

Notwithstanding any other rovision of
law, within 45 days after the date of the
enactment of this Act, the Secretary
concerned shall act to award, release, and
permit to be completed in fiscal years 1995
and 1996, with no change in originally :
advertised terms, volumes, and bid prices, all
timber sale contracts offered or awarded
before that date in any unit of the National
Forest System or district of the Bureau of
Land Management subject to section 318 of
Public Law 101-121 (103 Stat. 745). The
return of the bid bond of the higher bidder
shall not alter the responsibility of the .
‘Secretary ooncarnod to comply with this

. paragraph.

Currently the Department is in
litigation involving the implementation
of section 2001 of the 1995 Rescissions
Act. On September 13, 1995, the district
court in NFRC v. Glickman No. 95—
6244-HO (D. Or.}, held that section
2001(k) applies to timber sales
previously offered or awarded in all
national forests in Washington and
Oregon and BLM districts in western
Oregon up to July 27, 1995. On October

.17, 1995, the district court entered an

order which “compelled and directed”
the Secretary of Agriculture and the
Secretary of the Interior, “to award,
release and permit to be completed in
fiscal years 1995 and 1996, with no

. change in originally advertised terms,

volumes, and bid prices, all timber sale
contracts offered or awarded between
October 1, 1990 and July 27, 1995, in
any national forest in Oregon and
Washington or BLM district in western
Oregon, except for sale units in which

a threatened or endangered bird species
is known to be nesting."” The
government has appealed the district
court’s ruling (NFRC v. Glickman, 9th

~Cir. No. 95-36042), and is awaiting a

decision.

After the district court’s September
13, 1995, ruling, and its October 17,
1995, injunction, the Forest Service
proceeded to release timber sales to
previously identified high bidders. In
one category of sales, however, the high
bidders were either unwilling, unable,
or unqualified to take advantage of the
renewed offer of the timber sale. In
another category of sales, courts had
previously issued injunctions
preventing the award of the sales, or the
Forest Service had rejected bids,
suspended, or terminated sales as a
result of earlier litigation. For both
categories, the Forest Service decided
not to pursue the award or release of

timber sales, and was challenged in
district court'in the NFRCv. Glickman
case. In a decision dated January 10,
1996 (amended to address typographical
errors on January 17, 1996), the district
court enjoined the Secretary of
Agriculture to award, release and permit
to be completed immediately, all timber
sales that were subject to section
2001(k). The January 10, 1996,
injunction included sales where the
Forest Service had rejected bids, ,
suspended, or terminated sales asa .

‘result of earlier litigation, and those :.

sales where the high bidders were - .
unwilling, unable, or unquallﬁed to be
awarded sales

In section 2001(k)(2) of the 1995
Rescissions Act, Congress created a
limited exception from the general

release requirements imposed by section -

2001(k)(1). Under section 2001(k)(2), :
*No sale unit shall be released or -
completed under this subsection if any
threatened or endangered bird species is
known to be nesting within the acreage
that is the subject of the sale unit.”
Section 2001(k)(3) requires the Secretary
of Agriculture and the Secretary of the
Interior to provide an equal volume of
alternative timber “of like kind and
value” for timber sales withheld under,
2001(k)(2)’s “known to be nesting”
provision. On August 23, 1995, the
Department of Agriculture and the
Department of the Interior issued a joint
letter of direction 1mplementmg section
2001(k)(2). The agencies concluded that,
based on the scientific analysis used in
a protocol developed by the Pacific
Seabird Group, the protocol’s criteria
should be utilized in evaluating whether
marbled murrelets are “known to be
nesting” in timber sales that are subject
to section 2001(k).

On September 1, 1995, a lawsuit was
filed challenging the government’s ’

" implementation of section 2001(k)(2). -

Scott Timber Co. v. Glickman, Civ. No.
95-6267-HO (D. Or.). The district court -
consolidated the Scott Timber case with
NFRC v. Glickman, Civ. No. 95-6244—
HO. On January 19, 1996, the district
court issued a decision rejecting the
government's interpretation of section
2001(k)(2) and use of the Pacific Seabird
Group Protocol criteria to determine
whether marbled murrelets are *known
o be nesting.” The court stated:

The language and legislative hxstory of
section 2001(k}(2) suggest that Congress °
intended to allow the agencies some leeway
to determine what types of physical evidence
observed within sale unit boundaries are
sufficient to establish a “known’’ nesting site
within the sale unit. Thus an agency may rely
on the visual or auditory observation of a
murrelet located sub-canopy within sale unit
boundaries engaging in behavior that the
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- agency determines is sufficiently indicative

of nesting to establish a “known" nesting site

- within that sale unit.

" The District court then enjoined the

. Secretary of Agriculture to release sales

that had previously been suspended if

. the sales did not satisfy the criteria set

forth in the court’s January 19, 1996,
order. At & hearing held on January 25,
1996, the district court granted a 60-day
stay of the injunction. The stay expires
on March 25, 1996, and timber -
purchasers have opposed continuation
of the stay order on the bases that they .
should be entitled to begin harvesting

-and any continuation may preclude

them from completing timber sales due
to the expiration of section 2001(k)(1).
on September 30, 1996. The government
has appealed both the January 10 and
January-19, 1996, rulings of the district
court; oral argument on the appeal is
scheduled for the week of May 6, 1996.

Extraordinary Conditions
The Secretary of Agriculture is under

October 17, 1995, January 10, 1996, and -

January 19, 1996, injunctions by the
district court in NFRC v. Glickman to
release sales that the Forest Service had
previously suspended, withdrawn, or
canceled. While the United States has
taken appeals from the district court
rulings underlying these injunctions,
some sales have already been released,
and others may be released in the future
to comply with the district court
injunctions.

Timber sales that have been released,
or that may be released were planned
and prepared under standards that pre-
dated the Record of Decision for
amendments to Forest Service and
Bureau of Land Management planning
documents within the range of the
northern spotted ow), dated April 13,
1994 (hereinafter referred toas -
Northwest Forest Plan). The release and
harvest of some of these sales may cause
real harm to natural resources, ,
including fish and wildlife resources.
However, the opportunity exists to
negotiate mutual modifications to these
sales that will minimize environmental
harm and bring them more in ‘
compliance with the Northwest Forest
Plan’s standards and guidelines.
However, the mutual modifications

likely to be needed for these sales would.

require the'Forest Service to substitute
timber from outside of the existing sale
areas. Faced with these extraordinary
conditions, unless the agency can
immediately implement the authority
provided in 16 U.S.C. 472a(d) to dispose
of timber without advertisement, the
opportunity to carry out section 2001 (k)
with a minimum of environmental harm

through modifications to timber sale
contracts will be lost.
Good Cause Exemption

Based on the foregoing extraordinary
conditions, the Department finds that
there exists good cause to promulgate
this rule on an expedited basis. Because
of district court injunctions in NFRC v.
Glickman which require the Forest
Service to take immediate action to
award and release these timber sales,
the Forest Service has a compelling
need to make modifications to contracts
which have been or will be awarded or
released pursuant to section 2001(k) of
the 1995 Rescissions Act. Without
modification, sales will be awarded or -
released which contain provisions that
pre-date the implementation of the
timber sale standards and guidelines of
the Northwest Forest Plan. Given the
duty to comply with the district court’s
injunction, and the urgent need to
modify timber sales to avoid
environmental harm that would occur if
these timber sales are completed
without modification, the Department
finds that notice and comment are
impracticable prior to the issuance of
this rule, and thus, that good cause
exists to adopt this interim final rule.

Moreover, the Department finds that it

" would be contrary to the public interest,

under these circumstances, to fail to act
immediately to address the need for
modification of these timber contracts.
First, this rule will have a limited
application. It will apply only to those
sales that have been or will be released
pursuant to section 2001(k) of the 1995
Rescissions Act. To date, the Forest
Service has identified approximately
100 timber sales subject to section
2001(k). Second, without authority to
make contract modifications that

- include timber outside the sale area, the

Forest Service cannot provide a
reasonable alternative to imminent
harvest of environmentally harmful
timber sales. It is the opinion of the
Department, based on communications
with timber contract holders, that
failure to expeditiously provide
alternatives to the timber sales released
by section 2001(k) will lead to the
immediate harvest of released sales.
Such environmental harm, which may

restrict options for future timber

harvests, may occur within the time
otherwise required for notice and public
participation by E.O. 12866. Finally,
section 2001(h) of the 1995 Rescissions
Act does not require the Secretary of
Agriculture to adhere to the
requirements of 5 U.5.C. 553 in
implementing the 1995 Rescissions Act.
To the extent that this rule is in
furtherance of the duties imposed by the

Rescissions Act, normal rulemaking -~
procedures would not apply. . .
Intended Effects =~ ° =

This interim final rule redesignates
the existing text in 36 CFR 223.85 as

. paragraph (8) and adds a new paragraph

(b) to define “‘extraordinary conditions”
to allow forest officers, without

" advertisement, to make modifications to

timber sales awarded orreleased
pursuant to section 2001(k) of Public -
Law 104-19 (109 Stat. 246), which .
result in the substitution of timber from
outside the sale area specified in the

-contract for timber within the sale area.

It should be noted, however, that this
rule change does not compel a timber
purchaser to accept atimber sale -
modification offered under the interim
final rule. The rule authorizes the Forest
Service to propose modifications and to
enter into giscussions with purchasers

-on such modifications, but, as with all

mutual transactions, purchasers are not
obligated to accept any proposed -
modifications. . -

Regulatory Impact

This rule has been reviewed under
USDA procedures and Executive Order
12866 on Regulatory Planning and:
Review. While it has been determined
that this is not an economically
significant rule, this rule has been
determined to be significant because
this rule implements a statutory

- authority for noncompetitive -

modification of timber sale contracts.
Heretofore, there have becn no rules on
this subject. Given the wide interest in’
the timber sales and the statutory
direction that gives rise to the ‘
extraordinary conditions which are the
subject of this rulemaking, this rule has
been reviewed by the Office of
Management and Budget prior to
publication. -

Moreover, this rule has been o
considered in light of the Regulatory
Flexibility Act (5 U.S.C..601, et seq.)
and it has been determined that this .
action will not have a significant
economic.impact on a substantial
number of small entities as defined by
that act. : _

Environmental Impact

This rulemaking action falls within a
category of actions excluded from
documentation in an Environmental
Impact Statement or an Environmental
Assessment. Section 31.1b of Forest
Service Handbook 1909.15 (57 FR
43180, September 18, 1992) excludes
from documentation in an
environmerita) assessment or impact
statement *‘rules, regulations, or policies
to establish Service-wide administrative
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procedures, program processes, or .- -’

. instructions.” The agency’s assessment
is that this rule falls within this category
of actions and that no extraordmary

. circumstances exist which would -
require preparation of an envuonmental

" assessment or environmental xmpact

statement for this rule.

Controlling Paperwork Bun'lens on the
Public

This rule does not require any s
recordkeeping or reporting requlrements

" .or other information collection N
requirements as defined in 5 CFR 1320

. not already approved for use and,
therefore, imposes no additional
paperwork burden on the public.
Accordingly, the review provisions of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501, et seq.) and . -
implementing regulations at 5 CFR 1320
do not apply.

List of Sub)ecls in 36 CFR Part 223

Exports, Government contracts,
National forest, Reporting and
recordkeeping reqmremems Timber

es.

Therefore, for the reasons set forth in
the preamble, it is proposed to amend.
part 223 of title 36 of the Code of
Federal Regulations as follows:

PART 223—SALE AND DISPOSAL OF
NATIONAL FOREST SYSTEM TIMBER

1. The authority citation for part 223
. continues to read as follows:

Authority: 90 Stat. 2958, 16 U.S.C. 472a; 98
Stat. 2213, 16 U.S.C. 618, unless otherwise
noted.

Subpart B—Timber Sale Contracts

2. Section 223.85 is revised to read as
follows:

§223.85 Noncompetitive sale of timber.
(a) Forest officers may sell, within
their authorization, without further
advertisement, at not less than
appraised value, any timber previously
advertised for competitive bids but not
sold because of lack of bids and any
timber on uncut areas included in a
contract which has been terminated by
abandonment, cancellation, contract -

- period expiration, or otherwise if such
timber would have been cut under the
contract. This authority shall not be
utilized if there is evidence of
competitive interest in the product.

{] Extraordinary conditions, as
provided for in 16 U.S.C. 472(d), are
defined to include the potential harm to
natural resources, including fish and
wildlife, and related circumstances
arising as a result of the award or release
of timber sale contracts pursuant to

.secuon 2001(k) of Public Law 104-19
. (109 Stat. 246). Notwithstanding the

provisions of paragraph (a) or any other
regulation in this part, for timber sale

. contracts that have been or will be

awarded or released pursuant to section
2001(k) of Public Law 104-19 (109 Stat.
246), the Secretary of Agriculture may
allow forest officers to, without :

- advertisement, modify those timber sale

contracts by substituting timber from
outside the sale area specified in the
contract for timber within the timber-
- sale contract area.

Dated March 28, 1996.

" Dan Glickman,

Secretary of Agriculture.
{FR Doc. 968095 Filed 4-2-96; 8:45 am] .
BILLING CODE 3410-11-M

36 CFR Part 292
RIN 0596-AB39

Smith Rl&er National Recreation Area

" AGENCY: Forest Service, USDA.

ACTION: Final rule.

SUMMARY: This final rule implements

" Section 8(d) of the Smith River National

Recreation Area Act of 1990 and sets
forth the procedures by which the
Forest Service will regulate mineral
operations on National Forest System
lands within the Smith River National
Recreation Area. This rule supplements.
existing Forest Service regulations and
is intended to ensure that mineral
operations are conducted in a manner
consistent with the purposes for which
the Smith River National Recreational
Area was established.

EFFECTIVE DATE: This rule is effective
April 3, 1996.

FOR FURTHER INFORMATION CONTACT:
Sam Hotchkiss, Minerals and Geology
Management Staff, (202) 205-1535.

SUPPLEMENTARY INFORMATION:

Background

The Smith River National Recreation
Area (SRNRA) was established by the
Smith River National Recreation Area
Act of 1990 (the Act) (16 U.S.C. 460bbb
et seq.). The purpose of the Act is to
ensure, “. . . the preservation,
protection, enhancement, and
interpretation for present and future
generations of the Smith River
watershed’s outstanding wild and
scenic rivers, ecological diversity, and
recreation opportunities while
providing for the wise use and sustained
productivity of its natural resources.

" In order to meet the purposes of the
Act, Congress directed the Secretary to

’

manage the SRNRA to provide for a -
broad range of recreational uses and to-
improve fisheries and water quality. The
Act prohibits mining, subject to valid
existing rights-and limits extraction of
mineral materials to situations where
the material extracted is used for
construction and maintenance of roads
and other facilities within the SRNRA .
and in certain areas specifically . .
excluded from the SRNRA by the Act.

The SRNRA consists of approximately
300,000 acres of National Forest System
lands in the Six Rivers National Forest
in northern California. The Act divides
the SRNRA into eight distinct -
management areas and speclﬁes a
management emphasis for each. One of
these eight areas is the Siskiyou
Wilderness, most of which was
designated by Congress in 1984. The
Gasquet-Orleans Corridor was added to
the Siskiyou Wilderness by the Act in
1990. The Act specifies that the -
Siskiyou Wilderness is to continue to be
managed pursuant to the provnsxons of
the Wilderness Act. - -

The Act also designates the Smith
River, the Middle Fork of the Smith
River, the North Fork of the Smith
River, the Siskiyou Fork of the Smith
River, and the South Fork of the Smith
River as components of the National
Wild and Scenic Rivers System and
stipulates that they be managed in -
accordance with the Act and the Wild
and Scenic Rivers Act. In the event of
a conflict between the provisions of.
these two statutes, the Act specifies that
provisions of the most restrictive statute
apply. Finally, the Act expressly
excludes four areas that lie within the
boundary of the SRNRA from
compliance with provisions of the Act.

Mining and prospecting for minerals
have been an important part of the
history of the Smith River area since the
1850's. Historically, mining operations
within the Smith River area have been
small-scale placer gold exploration and
recovery operations within the bed and
banks of the Smith River and its main
tributaries. Panning, sluicing, and
dredging operations occur
predominantly during the summer
months. In recent years, large, low-
grade, nickel-cobalt resources in the
uplands of the Smith River watershed
have attracted the attention of
prospectors. In 1990, there were
approximately 5,000 mining claims
covering about 30,000 acres of National
Forest System lands within the SRNRA.
By 1995, however, there were only
approximately 320 mining claims
covering about 8,000 acres of National
Forest System lands in the SRNRA that
met current Bureau of Land". .
Management filing requirements. In



99

'

arg 3T A9RNSTg BBY 2TTIE Q) US FIFUN ICUAIVY POCAISATIVS
A1exd UY B33 AIslieas AR o Tia aqm:u FJINITISQNE gL

. ‘auR3doase PUR AOAas J05 JPPVIRINd I ¢3 pousfexd usyy ‘must
3ug 1% 3N JO SITLZINOULD YIPA WMDY 39336l o 4Q POTITAWSPT

“PAVNATIECS 8Q &) m*:u O3 JO WMOBW R YUEIIISP 63 poon 8vq TTIA

i S

jasno

TPTETIo a3 SSTRISAI 03 JOSFNID

uDpUadepuT we I3 Aud O3 657AIDS 3174303 Wi WIRA 1Tsodap wo spumyg
SAITI X3 JO CAAYRA 3], CPOTTRS UIaq ApEuaTe O] ATyl JQTNTOA

ary Lfoqa Taya sSoT W) Jurieos 4q poUIEINITP 39 ITTA POTIRJ Apealre "
I3 SnOYE ‘fomnyas ITVY ATTIV3 O3 JINATITYNS o3 saz¥e sepaged gjog

TeordTie o} JO SE Y3 JU POFn G38A 3%8Y) FRINpURRS AaTTend pus

SUISTAYD =3 03 FIINIIEZ 03 IDETNID ATPEESPUTT. UR qiFa ITBIJUOD WO
JUATITIINE oouTd LR J9SWYSINg I3 ‘ATOIFNIES FUA YIACAD 388 3

B S9A3TTIY JEWRIAL o 3T “PATUN ATPY 1THLIMD OWR UTWNITA JeqRrrs
ay3 JO AITINISON PUR [IAcId 300U USeq BavY fum oxeyn “‘offe sxmak dey
eTes IRUTSTIO 9,92Fald5 190104 643 A4 POUTIINIG) WENTGA o943 3] TTTA

STES oMy JO JENTOA €41 -uD3ITS0T ANIYSS Dodn POAINU WwR 03 PAIAATIIP

~ 3noqu pajaTdnod CEA SEINIR O[FS TWWINI0O JYI JMTISY ‘Icasmoy

pUB SuTpurq ALvrSns aq T[PA fmme: o3 J6 minsal syl °eIInId

TITA 93TA3SS 252304 YL "S3fUS oTes

ikl fustls
R
R SERke
eiipy B3z
; EEE ac B
§§"wa aEf 8
a8 Ea ygwgs
HI
i
g&"gai 1]
e Lo
iry fh
ng
il i
i
kg I

. Olyl8 WD "Rnavgoy

TBFISN jO TesadsTg) £22 3393 Win 38 207 oynd [VUFS TRI9AUF O3 03 Iwwnsand

g¥0T =g -¢°d

INQBEL 33095 0L

Agudron

‘eTes Jaqary 399

" -L4@560 ‘of Pex3un)
pam €L6ES0 ‘oN 3Tma3uon ‘a

0SyZ tor A1aAd .

TS6 JoqUIY 383X ITArens

SELE-LS6 (148) xvA

. 9661 ‘9 Trmdv

SIMITNOTIRY
J© Suomaradog
Sa3mas peiyn

=ales
3satog

2rmgunoy
FO0T ¥og O

1099-213 (145)
m [ ]

olhle
I5al0g4 TrooTIeg wnbdnp

e 2 33DVYY

. R 1
SUC, T



page 2 of 3

Reserve treus will be aarked in the identifi{ed riparian and cultural

tesoyrce aAreas by the Farest Service. The substituta tiaber will be

uﬂﬂ".w“hhﬂn.-hu 8’ timoly manner to pezait unistarrupted operations by
or.

The Forest Servies will cruige the voluma I8 the units gocepted for

- Bubstitution to deterainp the valuzs counted towsrd the required

sybstituts tiaber. Tha Purchaser will have an cpportunity to review
the cTutes reparts. Ths Forest Service and Dochaser will coze to a
SUtusl sgremszent an the cruise valume.

The Forest Service vill coaplete an appraisal using the current
Transacticn Bvidence Appraisal program and costs for the curcent
tixber sala contrgct and for the pedified timbor sale contrsct. Tha
appruisal of the asdified cantrect vill b4 Based an the substitute
volune and will reflect the changed conditicns between the original
uafes and tha syhstivutics units iasluding. but iot limited to, the
revised haul routes, volume pex acre, wove-in/move-~Out costs, everage
log sice and 2opping systens. 'The difference in appraised value
Betwsen the btwo. sppraisals vwill be used to adjuat the Owmrwnt
Canteact Ratag. The Purchaser will have an oBportunity to review the
appraigal. The Porest Sarvice snd Purchager will ¢afe to 2 mutual)
agTeedunt on tha appraised valuas,

The Current Contract Ratas will be charged for any cubsatituted volume
that 13 remcvad prior to the conplation of the sppraisals.  When tha
Tppreisals ers cotpleted. & rotIVactive sdjustrment will be made o
the charges for tiszber resoved co that xll substituted volume S
charged at the sdjusted rates.

An wxecyted ArresRsnt to Modify Contract, 2400-9, will ba prepared
&nd offered to Scott Tizber Coxpany to dslate the existing units mnd
add ths gubstituta units. This Latter ¢f Agrossant is sufficient ta
allov both parties to proceed with the substitubion af velums.

iIf. for any reasan, the gubstituts tizbge &b paregraph ¢ is not
provided or cannot be harvested, the Purchaser can rsuna harvest of
the First and Lagt Tisber Sales. Both parties ahall maks all
reasonable effort to avaid the nacessity to resune harvesting of
Firat and Last Timber Sales.

Upan the signing of this lLettar of Agreament, eutting operations will
censs in the exipgting units and may begin ia the inftial substitute
units. BEcuwever, both parties recognize that therw may be gaditicnal
falling required in Units 9 and 10 of lLest Tisber Sale ia ardar to o
able to rumove tha curreantly felled valuse. Both parties intend to
agree on the exzont of this addivicnal felling as later than ¥Nenday.
April 8. 19%6. The mutugl iatent is to keep ony addiciengl falling
aftexr the date of this esrensant to tha abzolute Binisua socgesary
far yarding feasibility end safety.

J | mx.ﬁw%vw

O
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Ating your agreemant with thesc procedures to isplememt the
5 for subptitute wolune. )

Contracting Qfficer
Unpqua Nutional Forest

I agree with the above procedurea to implement the cantract sodificatipns for
substituting voluse for First and Last Tiaber Sels Contrscts and to cease
cutting sxisting wnits upan ths signing of this Letter of Apreeacnt sxcept for
paregraph 7 oF ‘any trees agreed to be cut undar paragraph 8.

ce: Tiller RD, Regicnal Forester



1 CERTIFICATE OF SERVICE

2 The undersigned hereby certifies that on April 8, 1996 she
caused one copy of the foregoing DEFENDANTS8’ STATUS REPORT ON

3| FIRST AND LAST TIMBER SALES to be served by facsimile upon the
counsel of record hereinafter named:

MARK RUTZICK

51 500 Pioneer Towver

888 S.W. Fifth Avenue

6| Portland, OR 97204-2089
Telephone: (503) 499-4572
7| Fax : (503) 295-0915

8| PATTI A. GOLDMAN

ADAM J. BERGER

9 KRISTEN L. BOYLES

Sierra Club Legal Defense Fund
10| 705 Second Avenue, Suite 203
Seattle, WA 98104

11| Telephone: (206) 343-7340

Fax : (206) 343-1526

12
SCOTT HORNGREN

13| 1800 One Main Place

101 S.W. Main St.

14 Portland, OR 97204
Telephone: (503) 225-0777
15| Fax: (503) 225-1257

16

o Ml Lot~

18 ‘Michelle L. Gilbert

19

20

21

22

23

24

25

26

27

28! CERTIFICATE OF SERVICE -1
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U.S. DEPARTMENT OF JUSTICE
ENVIRONMENT & NATURAL RESOURCES DIVISION
APPELLATE SECTION
WASHINGTON, D.C. 20530
FAX NUMBER (202) 514-4240

DATE:  April 9, 1996
FROM: Albert M. Perlo, Jr.
RE: NFRC v. Glickman and Babbitt
OFFICE PHONE: (202) 514-2757
NUMBER OF PAGES: Message and 3 pages
PLEASE DELIVER TO: Don Barry 208-4684
Bob Baum 208-3877
David Gaver .
Dinah Bear 456-0753 -
Brian Burke 720-4732
Mark Gaede
Tad Boling £14-4231
Greg Frazier © 720-5437
Mike Gippert, 690-2730

Jay McWhirter
Jim Perxy

Jeff Handy (503) 326-~3807
Nancy Hayes 208-5242
Gerry Jackson 208-6916
Elena Kagan 456-1647
Don Knowleg (503) 226-6282
Jim Sutherland (503) 465-6582
Karen Mouritsen 219-1792

Kris Clark
Rogexr Nesbit (503) 231-2166
Diane Hoobler

Chris Nolin 395-4941
Jagon Patlis (301) 713-0658
Rick Prausa 205-1045
Tom Tuchmann (503) 326-6254
Sue Zike (503) 326-7742

MESSAGE: ‘

Attached is a copy of the order from the 39th cCir.
granting the stay. The language is standard for a stay
from the court of appeals. Becauge the court granted the
atay without waiting for any regsponse from NFRC or Scott
Timber, the order allowing a response by them within 14
days is not unusuval. The order doas make clear, however,
that the stay will remain in place until sometime after
oral argument on May 7.

Please call if you have any quesgtions.

Al Ferlo
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UNITED STATES COURT OF APPEALS

NOT FOR PUBLICATION F ' L E D

FOR THE NINTH CIRCUIT APR - 5 1996

CATHY A cATrERSDN CI.ERK
COURT OF APPEALS

PILCHUCK AUDUBON SOCIETY; OREGON No. 96—35106
NATURAL RESOURCES CENTER; PORTLAND
AUDUBON SOCIETY; BLACK HILLS
AUDUBON SOCIETY; WESTERN ANCIENT
FOREST CAMPAIGN; HEADWATERS; COAST
RANGE ASSOQCIATION; FRIENDS OF ELK
RIVER; WASHINGTON ENVIRONMENTAL

COUNCIL; SEATTLE AUDUBON SOCIETY,.

DC. No. CV-95-06244-MRH

Plaintiffs-Appellants,
V.
DAN GLICKMAN, et al.,

Defendant,
and

NORTHWEST FOREST RESOURCE COUNCIL,

an Oregon corporatioi;
SCOTT TIMBER CO.,

Appellees.

NORTHWEST FOREST RESOURCE COUNCIL,

an Oregon corporation; No. 96-35107

Plaintiff-Appellee, D.C. No. CV-95-06244-MRH
V.
DAN GLICKMAN, et al.,

Defendant,
and

OREGON NATURAL RESQURCES CENTER,
et al.,

Defendants-Intervenors-

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
Defendants-Intervenors- )
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
Appellants. )
- )
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PILCHUCK AUDUBON SOCIETY; OREGON
NATURAL RESQURCES CENTER; PORTLAND
AUDUBON SOCIETY; BLACK EILLS
AUDUBON SOCIETY; WESTERN ANCIENT
FOREST CAMPAIGN; HEADWATERS; COAST
RANGE ASSOCIATION; FRIENDS OF ELK
RIVER; WASHINGTON ENVIRONMENTAL
COUNCIL; SEATTLE AUDUBON SOCIETY,

No. 96-35123

DC. No. CV-55-06384-MRH

Plaintiffs,
v.
DAN GLICKMAN, in his capacity as
Secretary of Agriculcure, and
BRUCE BABBITT, in his capacity as
Secretary of Interior;
Defendants-Appellants,

V.

NORTHWEST FOREST RESQURCE COUNCIL,
an Oregon corporation;

Defendant -Intervenor-
Appellee.

NORTHWEST PFOREST RESOURCE COUNCIL,

No. 96~35132
an Oregon corporation;

D.C. No. CV-95-06244-MRH
Plaintiff-Appellee, .

v,

DAN GLICKMAN, in his capacity as
Secretary of Agriculture, and
BERUCE BABBITT, in hisg capacity as
Secretary of Interior;

ORDER

Defendants-Appellants,

and

' e S et g N et Nt N N M’ i T N Ul Nt Nl s N st Nt Nt St Nkl sl i Nt Nt Sl Nt ittt Nt St it ek Nkl Soth t? i vk St
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PILCHUCK AUDUEBON SOCIETY; OREGON
NATURAL RESOURCES CENTER; PORTLAND
AUDUBON SOQOCIETY; BLACK HILLS
AUDUBON SOCIETY; WESTERN ANCIENT
FOREST CAMPAIGN; HEADWATERS; COAST
RANGE ASSOCIATION; FRIENDS OF ELK
RIVER; WASHINGTON ENVIRONMENTAL
COUNCIL; SEATTLE AUDUBON SOCIETY,

Intervenors.

The motion of appellants Glickman and Babbitt for a stay
pending appeal of the order of the district court, dated
IJanuary 19, 1996, is GRANTED until further order of the court.
Any supplemental briefing on the question of the stay should be
addressed to the court within fourteen (14) days of the date of
this order, and will be considered at the time.of oral argument.

| FOR THE CQURT:

CATHY A. CATTERSON
CLERK OF COURT

Eyzamgé CS\\‘

Gwend aptiste
- Deputy Clerk
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INTRODUCTION

Plaintiff-Appellee Northwest Forest Resource Council

("NFRC") — a coalition of timber and logging companies in Oregon

and Washington — strongly opposgses the Secretary of Agriculture

‘and Secretary of Interior’s third motion for a stay pending

appeal in this case of a district ¢ourt order releasing timber
sales under 2001(k) of the Fiscal Year 1995 Emergency Supplemen-
tal Appropriati'ons for Disaster Relief and Rescissions Act, Pub.

L. 104-19, 109 Stat. 240-247 (July 27, 1995). NFRC represents

.12 of the companieg that hold timber sale contracts to be re-

leased this month. -
This court has twice before refused to stay district court
orders releasing timber sales under section 2001(k). The

Secretaries’ latest motion is no more meritorious, and should

likewise be denied. The Secretaries have no likelihood of

success on their appeal, and have not demonstrated a balance of
hardships tipping sharply in their favor. Since the Secretaries
have met neither of the alternative standards for a stay pending
appeal, their mot%on should be denied.

a. No likelihood of success on the mexits. The Secre-
taries have no chance of success on the merits. The only issue
in this appeal is the intent of Congress in enacting seciion
2001(k).. The Secretaries’ argument that Congress intended to
release none of the 140 timber sale units "occupied" by a

marbled murrelet under the Pacific Seabird Group ("PSG")

@oos

1
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Protocol is refuted by the congressional reports accompanying
the 1995 Rescissions Act, by the floor statement of the author
of the section, Senator Gorton, expressly stating that congress
had "soundly rejected" the administration’s request to expand
the nesting exemption to "occupancy," 141 Cong. Rec. S10463-64
(daily ed. July 21, 1995), SER 32, Exhibit 14, by the Senate’s
racent endorsement of the district court decision releasing
these saleS‘ "insofar as it determined that the administration’s
interpretation of subsection (k) (2) was in error," S. Rep. 104-
236 (104£h. Cong., 2d Sess.) (March 6, 1996) at 46, and by
Senator Hatfield’s and Senator Gorton’s recent confirmation that
section (k) releases 650 million board feet of sales, a figure
necessarily including the murrelet sales at issue here.

b. The balance of hardships does not tip sharply toward
the Secretaries because timber purchasezg and the public will be
harmaed if a stay id granted. Granting a stay will deny the
timber purchaser.;S, and the public, the benefit of section
2001 (k) since immediate release of timber sales is the central
purpose of the statute. The law mandates the immediate release
of timper sales within 45 days, ahd provides the releésed sales
with absolute legal sufficiency for a limited period through
September'BO, 1996 so they can be promptly logged.

This court refused to stay the district court’s earlier
order releasing sales 1as£ October becauge it found that

granting a stay would cause hardship to timber purchasers, and
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that the balance of hardships did not strongly faveor a stay.
The hardgship to the purchasers is even stronger here since all
74 of the sale units in question require work to start in April
1996 in order to complete operations by September 30 when the
legal sufficienc& for the sales expires and they can no longer
be operated.

Any further stay of logging on these units means that the
sales cannot be logged by September 30 as Congress intended.
Since government biologists have determined that none of the 74
units contains a nesting bird within the sala :un:i.t boundaries,
any hardship to the Secretaries from releasing the sales does
not outweigh the clear harm to the purchasers from the loss of
the congressionally-assured opportunity to log the sales. The
motion for a stay should be denied.

STATEMENT OF FACTS
1. Sectiom 2001(k).

Section 2001(k) of the 1995 Rescissions Act, part of a
broad emergency timber sale program, mandates the award and
release, within 45 days of enactment, of existing Forest Service
and Bureau of Land Management ("BLM") timber sales that had been
offered as far back as 1990 but never completed due to a variety
of environmental controversies. Section 2001 (k) dirééts:

(1) AWARD AND RELEASE REQUIRED. -- Notwith-
standing any other provieion of law, within
45 days of the date of enactment of this

Act, the Secretary concerned shall act to
award, release, and permit to be completed
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in fiscal years 1995 and 1996, with no
change in originally advertised terms,
volumes, and bid prices, all timber sale
contracts offered or awarded before that
date in any unit of the National Forest
System or district of the Bureau of Land
Management subject to section 318 of Public
Law 101-121 (103 Stat. 745). The return of
the bid bond of the high bidder shall not
alter the responsibility of the Secretary
concerned to comply with this paragraph.

(2) THRBATENED OR ENDANGERED BIRD S8PECIES.--NO
gale unit shall be released or completed
under this subsection if any threatened or
endangered bird species ie known to be
nesting within the acreage that is the
subject of the sale unit.

(3) ALTERNATIVE OFFER IN CASE OF DELAY.--Lf for

any reason a sale cannot be released and

completed under the terms of this subsection

within 45 days after the date of the enact-

ment of this Act, the Secretary concerned

shall provide the purchaser an aqual volume

of timber, of like kind and wvalue, which

shall be subject to the terms of the origi-

nal contract and shall not count against

current allowable sale quantities.
Id. To allow prompt 1ogging of the section (k).sales without
disruption, Congress provided absolute legal sufficiencf for the
sales through September 30, 1996 by permitting the completion of
the sales in fiscal years 1995 and 1996 " [n] otwithstanding any
other provision of law." Section 2001(k) (1). ‘

The goal of section 2001(k) is the immediate release of the
existing timber sales. Congressman Charles Taylor of North
Carolina, the author of section 2001(k), explained that it will
"immediately provid(e] substantial amounts of timber for mills

hurt by Federal supply reductions." 141 Cong. Rec. H3233 (daily



__ 04/17/96 _WED 14:32 FAX 2025144240  ENRD APPELLATE @o10
: g

€:\ATTY\NO1-9506\1RB91104,1JD ' i 5

ed. March 15, 1995), Supplemental Excerpts of Record ("SER") 32,
Exhibit 3. Its Senate sponsors intended it "to provide some
short~term relief to timber communities, " 141 Cong. Rec. S10463
(daily ed. July 21, 1995) (remarks of Sen. Gorton), SER 32,
Exhibit 14, and "to get wood to the mills of the Pacific
Northwest in the next 18 months." 141 Cong. Rec. S4882 (daily
ed. March 30, 1995) (remarks of Senator Hatfield), SER 32,
Exhibit 7.

In March 1996 the Senate defeated, by a vote of 54-42, a
proposal by Senator Murray to repeal section 2001. 142 Cong.
Rec. 82005, $2105-07 (daily ed. March 14, 1996). During the
debate on the proposal, Senator Hatfield explained to the Senate
that section (k) xeleases 650 million board feet of timber
sales:

The third provigion [of section 2001]
releases certain sales offered or awarded
gince 1990 in the geographic area covered by
section 318 of the fiscal year 1290 Interior
and Related Agencies Appropriations
Act. .
- These delayed sales represent approxi-
mately 650 million board £feet of timber
affecting less than 10,000 acres of Federal
forest land in Oregon and Washington.
$2023. Senator Gorton, the author of section (k) (2), confirmed
the 650 million board feet figure: "This is what we are talking
about, 650 million board feet, somewhat less than one-tenth of

the amount of growth each year. . . . The only mandate in the
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rescissions act was this 650 million board feet . ., . ." 520131,
§2012.
On March 19, 1996 the Senate approved Senate Report 104-

236, 142 Cong. Rec. $2309 (daily ed. March 19, 1996), on 8.
1594, Making Omnibus Consolidated Rescissions And Appropriations
For the Fiscal Year Ending September 30, 1996 And For Other Pur-
poses. The Senate Report expresses approval of the district
court’s orders in this case including the January 19 order that
is the subject of these appeals:

The Committee agrees with the interpreta-

tions of section 2001 (k) made by the Federal

district court in Oregon on September 13,

1995, December 5, 1995 and January 17, 1996,

and agrees with that court’s January 19,

1996 rxruling insofar as it determined that

the administration’s interpretation of sub-

section (k) (2) was in error.
S. Rep. 104-236 at 46 (emphasis added) .’
2. The Secretaries’ refusal to comply with section 2001(k).

The defendant Secretaries have consistently and steadfastly
refused to comply with section 2001 (k):

1. By the September 10, 1995 deadline for releasing
timber sales, they had awarded only 12 BLM timber sales with 64
million board feet ("mmbf") of volume — less than 10% of the
total volume to be released under tha statute. In response to

a motion from NFRC in this case, they released an additional 66

mmbf of sales in September.
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2. In October 1995 the district court in this case

ordered the release of section (k) saleé offered in fiscal years
1991-95, which the Secretaries had withheld; On oOctober 25,
1995 a motions panel of this court (Judges Beezer,'Thompson and
T.G. Nelson) denied a motion for a stay of the injunction, and
the Secretaries awarded another 180 mmbf of gales.
' 3. On January 10, 1996 the district court ordered thé
release of énother 100 mmbf of sales the Secretaries had also
withheld based on various interpretations of section 2001 (k) (1).
On February 8, 1996 a motions panel of this court (Judges Canby
and Hawkins) denied a stay of that order, and the Secretaries
awarded these sales. A '

4. The Secretaries have also continued to withhold 245
mmbf of timber in 148 timber sale units based on their view that
the "known to be nesting” exemption in section 2001 (k) (2) allows
them to withhold every sale unit previously determined to be
"occupied" by a marbled murrelet wunder the unpublished PSG
Protocol.

On January 1%, 1996 the district couit ruled that section
(k) (2) does not permit the.Secretaries to withhold a sale unit
based solely on an occupancy determination undex £he PSG
protocol. ER 340. The court ruled that the limitation of the
(k) (2) exemption to "mesting within the acreage that 1s the
subject of the sale unit" wmeans that murrelet nesting must be

occurring within the sale unit boundaries, and cannot be based
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on cobservations .of behavior outside the sale unit boundaries or
in the air above the canopy of the forest, as the PSG Protocol
permits;

The district court ordered the Secretaries to release the
sale units that cannot be withheld under the statute. ER 340 at
21. The Secretaries have since determined that 100 of the units
must be released under the district court’s ruling.

On 3anuary 25, 1996 the court stayed the January 19 order
fbr 60 days pending appeal. ER 63. However, when the Secre-
taries asked for an extension of the étéy, NFRC and co-plaintiff
Scott Timber Co. informed the court that logging on 74 of the
100 releasable sale units has to begin by April 1 in oxrder to be
completed by the September 30 expiration of the legal suffi-
ciency for the sales. The Secretaries concede that after that
date they will halt logging on all the sales. Thus, if the
Sales are not 1ogged by September 30, they will not be logged at
all. NFRC did not oppose a 60 day extension of the stay for 24
other units where work can begin later in the summer and still
be completed by September 30.

Based on this information, on April 3 the district court
declinéd to extend the stay for the 74 units beyond a five day
period (for 54 units) or a 14 day period (for 22 units the
Secretaries claimed were especially sensitive). The district
court granted a 60 day extension of the stay for the 24 -units

that do not require immediate work.
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The Secretaries, Jjoined by appellant Pilchuck Audubon
Society, now ask this court, for a third time, to stay the
district court’s order requiring the release of timber sales
under section 2001 (k).

ARGUMENT

THE SECRETARIES’ MOTION FOR A STAY PENDING APPEAL

SHOULD BE DENTED BECAUSE THEY HAVE NO LIKELIHOOD OF

SUCCESS ON THE MERITS, AND THE BALANCE OF HARDSHIPS

DOES NOT TIP SHARPLY IN THEIR FAVUR SINCE A STAY WILL

CAUSE IRREPARABLE HARM TO TIMBER PURCHASERS AND WILL

FRUSTRATE THE INTENT OF CONGRESS.

A Standard for stay pending appeal.

A court can grant a stay pending appeal only after consid-
ering:

(1) whether the stay applicant hae made a .
strong ghowing that he is likely to succeed

on the merits; (2) whether the applicant

will be irreparably injured absent a stay;

(3) whether issuance of the stay will sub-

stantially injure the other parties in the

proceeding; and (4) where the public¢ inter-

est lies.

Hilton v. Braunskill, 481 U.S. 770, 776 (1587).

This court evaluates a stay pending appeal on a standard
that is similar to a request for a preliminary injunction.
Lopez v. Heckler, 713 PF.2d4 1432, 1435 (9th Cir.), rev’d in part
on other grounds, 463 U.S. 1328, 464 U.S. 879 (1983). A
preliminary injunction can only be granted if the applicant has
a likelihood of success on the merits and shows l1rreparable
harm, or if the applicant rshows sgariocus questions going to the

merits, and the balance of hardships tips sharply in favor of



.04/17/96 WED 14:33 FAX 2025144240 ENRD APPELLATE do1s

C:\ATTY\NO1-9506\1RB91104.1ID : 10

the applicant. Native Village of Quinhagak v. U.S8., 35 F.34-

388, 392 (9th Cir. 1994).

B. The Secretaries meet neither test for a abay'pehdiug'appeal
becauga they have no likelihood of pguccegs on the meritas,
and the balance of hardships does not tip sharply in their
favor. :

1. The Secretaries do not have a sufficient likelihood of
success on the merits to obtain a stay pending appeal.

The Secretaries’ stay motion relies almost exclusively on
the alleged irréparable harm'they fear will result from comply-
ing with the district court’s order. But a stay requires more
than irreparable harm, even if the Seéretaries' c¢laims ére taken
at face wvalue. They must also demonstrate a likelihood of
success on the merlts; a stay pending appeal cannot be granted
when rthe appellant has no chance of success on éppeal: Barber
v. State of Hawai’i, 42 F.3d 1185, 1199 (eth Cilr. 1994). The
Secretaries have not demonstrated a sufficient 1likelihood of
success to justify a stay.

The only issue in this appeal is the intent of Congress in
enacting section 2001(k). As NFRC demonstrated in its werits
brief, many factors compel the conclusion that the Secrataries’
interpretation of (k) (2) is contrary to.congressional intent:
the congressional reports; the interpretation of the statute by
its author, Senator Gorton: the negotiationsg between the
administration and Congress on the exact issue in this case in

July 1995; the Murray amendment that was rejected by the Senate
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in March 1995; the racent Senate report and the Senate’'s vote
against repeal of section 2001;.and others.

Of these factors, three are especially compelling:

a. Senator Gorton expressly stated on the floor of the
Senate in July 1995 that Congress had "soundly rejected" the
administration’s request "to include in (k) (2) its definition of
‘occupancy.’"™ 141 Cong. Rec. 810464, SER 32, Exhibit 14.

b. In March 1996 the Senate expressly endorsed the
district court’s January 19, 1996 order "insofar as it deter-
mined that the administration’s intérpretation of subsection
(k) (2) was in erroxr." S. Rep. 104-236 at 46. Congress’
endbrSement of the district court’s order should iay,to rest any
doubt t.hat the district court has correctiy interpreted the
intent of Congress.

c. The 240 wmillion bbard feet of timber withheld.under
(k) (2) contribute to the 650 million board feet of sales that
Senator Hatfield and Senator Gorton explained were to be
released by section (k). 142 Cong. Rec. Szdli, 52012, §2023
(daily ed. March 14, 1996). Without the release of these sales,
the volume would not even approach the 650 million foot level.

2, The balamce of hardships does mot tip sharply toward

the Secretaries because & stay will cause irrepazable

harzm to the timber purchasers and fruastrate the inten

of Comngresgs. .
The Secretaries also fail to justify a stay under the

alternative standard becauge even if their c¢laims of harm are
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valid, the balance of hardships does not tip sharply in their
favor.

The hardship claimed by the Secretaries is limited by the
fact that none of the unitg pubject to release under. the
district c¢ourt’'s order have a threatened or endangered bird
nesting within cthe sale area. Government biologists have deter-
mined that birds are not nesting within any of the sale areas.
The Secretaries’ claim of irreparable harm is that because a
bird once circled above the sale area, or nested up to a quarter
mile away from the sale area, the sale area itself should be
protected.

Even if this rather attenuated impact is a hardship, it
does mnot tip ‘the balance of hardships shafply toward the
Secretaries. This court has already found that staying an order
releasing section (k) sales will cause hardship to tha timber
purchasers. The Secretaries attempted to justify their first
stay motion in this case last October with claims of harm to
wildlife similar to those raised here. In'denying the motion,
this court ruled{ "Although some hardship may result £from
either a grant or a denial of a stay pending appeal, the balance
of hardships does not tip sharply in favor of one party or the
other.” NFRC v. Glickman, No. 95-36042, Order (October 25,
1995). The same is true here.

The Secretaries are now in their ninth month of resistance

to section 2001(k). They have fought every effort to release
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section (k) sales, opposed every motion in court, invented wave
after wave of excuses for not releasing sales, and dragged their
feet in every way possible. Though they have lost every
significant issue in this case, including the two prior stay
motions in this court, they continue to resist the award and
release of sales.

What they have been unable to achieve in court rulings,
they may well achieve solely by delaying the couxt proceedings.
The period of 1legal sufficiency in section (k) expires on
September 30, 1996 — 1less than sixXx wmonths £rom now. The
Secretaries’ refusal to release these sales has alreédy cost the
timber purchasers more than half the window for logging sales
provided by Congress.

NFRC’s opposition to extending the stay is based on the
timber purchasers’ undisputed projections of the minimum time
they need to log the sales by September 30. All the 74 units
that are to be released in April require work to start in April
in order to be completed by September 30. In many cases roads
have to be constructed before logging can begin.

Where the timber purcbasers do not need to start work in
April, NFRC did not oppose an extension of the stay. That is
why 24 units that should be released under section (k) (2) remain
stayed by the district court for another 60 days.

The Secretaries do not dispute that 1ogging on all ;hese

units will have to stop on October 1 when the legal sufficiency
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expires. Memorandum In Support Of Motion For Stay at 8 (April
4, 1996). They obliquely suggest the purchasers will then be
left with "contract remedies," by which they mean the purchasers
c¢an file breach of contract claims against the government.

The purpose of section (k) is not to create tens of
millions of dollars of contract liability for the  government;
the purpose is to release timber. Extending the stay on the 7a
units in guestion will £frustrate that purpose, and needlessly
expose the government to contract liability.

Nor‘doés the hope of feplacemenc. timber in the future under
(k) (3) reduce the irreparable harm to the timber purchasers.
Consistent with thelr general defiance of section (k), the
Secretaries have not to date provided any replacement timber for
a single unit of section (k) timper, and have opposed
purchasers’ efforte to obtain replacement timber. See NFRC
Supplemental Opposition Brief (lodged April 4, 1996). The
availability of this timber remains wholly speculative.

In any event, the prospect of replacement timber at some
unspecified time }n the future does not achieve the congres-
sional purpose of providing shért term relief to mills and
timber communities in 1995 and 1996. Congresa enacted saction
2001 (k) because mills were running short of federal timber after
years of delays and disruptions. 'Mills cannot operate today

with a promigse of logs some time in the future.
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The district court was unwilling'to allow the passage of
time in litigation to frustrate the intent of Congress. It
refused to extend the stay on the 74 units in gquestion based on
its "reluctance to allow judicial procedure to trump the intent
of Congress." Order, April 3, 1996 at 4. That concern should
lead this court to deny the stay on these units so that timber
purchasers can operate these sales by September 30 as Congress
intended.

Because the purchasers will suffer hardship and the public
interest will be harmed if a stay is granted, the balance of
hardships does not. tip sharply toward the Secretariesg, and their
motion for a stay should be denied.

CONCLUSION

The motions for a stay of the district court’s January 19,
1996 order should be denied. |

Dated this 1e6th day of April,'1996.

MARK C. RUTZICK LAW FIRM,
A Professional Corporation

N

Marl’c C. RutZick '

Attorney for Plaintiff-
Appellee Northwest Forest
Resource Council
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KRISTINE OLSON

United States Attorney

JAMES L.. SUTHERLAND

Asgistant United States Attorney
701 High Street

Eugene, OR 97401

{(541) ¢65-6771

LOIS J. SCHIFFER
Assistant Attorney General
MICHELLE L. GILBERT

JEAN WILLIAMS

EDWARD A. BOLING

U.S. Department of Justice

Environment and Natural Resources Divigion

P.O. Box 663
Washington, D.C. 20044-0663
Telephone: (202) 305-0460

§

IN THE UNITED STATES DISTRICT CQURT
FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESOURCE COUNCIL,

Plaintiff,

GLICKMAN and BABBITT,
Defendants,

'OREGON NAT. RES. COUNCIL, et al.

Defendants-Intervenors

Pursuant to this Court’s October 17, 1995 Order, federal

defendants hereby file a eleventh progress report describing

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Civlil No. 95-6244-HO
(lead case)

Civil No. 95-6267-HO
{consolidated case)

FEDERAL DEFENDANTS’
April 11, 1996
COMPLIANCE REPORT

@oo02/011

actions taken by the Forest Service and Bureau of Land Management

to award and release timber sales offered or awarded between

October 1, 1990 and July 27, 1995 and within

Court’s Septembex 13, 1995 Order.

FEDERAL DEFENDANTS’ APRIL 11, 1926

COMPLIANCE REPORT -~ 1

the scope of this .
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Attached are the declarations of Wiiliam L. Bradley and
Jerry L. Hofer updating the Court on the actions of the Buxeau of
Land Management and Forest Sérvice as to these timber sales.

Dated this 1lth day of April, 1996.

Respectfully submitted,

KRISTINE OLSON
United States Attorney

Agsistant United States Attorney

I,OIS J. SCHIFFER

Assisgtant Attorney Genaral

MICHEL.LE L. GILRERT

GEQOFFREY GARVER

JEAN WILLIAMS

EDWARD BOLING

United States Department of Justice

Environment and Natural
Resources Division

General Litigation Section-

P.O. Box 663

Washington, D.C. 20044-0663

(202) 305-0460

Attorneys for Defendants
Of Counsel:

JAY MCWHIRTER

Office of thae General Counsel

United States Department of Agriculture
Washington, D.C. °

KAREN MOURITSEN '~ =~7~ - '~

Office of the Solicitor

United States Department of the Interior
Washington, D.C,

FEDERAL DEFENDANTS’ APRIL 11, 1996
COMPLIANCE REPORT - 2
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KRISTINE QLSON, OSB #73254
United States Attorney

JAMES L. SUTHERLAND, OSB #68160
Assistant U.8, Attorney

701 High Street

Eugene, OR 97401-2798
Telephone: (541) 465-6771

LOIS J. SCHIFFER

Assistant Attorney General

MICHELLE L. GILBERT

GEOFFREY GARVER

U.8, Department of Justice .

Environment and Natural Resources Division
Ganeral Litigatien Section

P.O. Box 663

Washington, D.C. 20044-0G63

Telephone: (202) 305+0460

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESOURCE COUNCIL,

Ccivil No. $85-6244-HO
(lead case) .
Civil No. 95=6267-HO
(consolidatea case)

Plnintiff,
vv
FEDERAL: DEFENDANTS®

APRIL 11, 1996
COMPLIANCE REPORT

Scoretary of Agrieulture,
BRUCE BABBITT, in his capacity as
Secretary of Interior

}
)
)
)
)
DAN GLICKMAN, in his capacity as )
)
)
)
)
Defendant=s. )

)

I, william L. Bradley do hereby aepose and say that:

1. My name is Willlam L. Bradley. 1 have previously

prepared a declaration for this case, in which I described my
poaition with the Bureau of Land Management (BLM) and the nature

of ny responSibilities.

SEVENTEENTH DECLARATION OF WILLIAM L. BRADLEY, Page 1

@oo4/011
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2. I am faﬁiliar with the Rescissiens Act, Public Law 104-
19 (lo® Stat. 194), ihcluding the provisions regarding “Awara and
Release Of Previovusly Offered and Unawarded Timbex Sale

Contracts," Section 2001(k).

3. In its March 28, 1996, compliance report, the BLM
provided two tables showing the status of its sales which are
covered under Section 2001 (k). This compliance report is being
filed to update the cburt on the status of these sales. Table 1
shows the status of sales covered by Judge Hogan's
Ocutober 17, 1995, order and Table 2z shows the status of Section
318 sales which were subject to Section 2001(k) of Public Law No.

104~-19.

4. As stated in our addendum to the March 14, 1956,
conpliance report dated March 19,'1996, the BLM has completed its
review af the survey infermation on the 1) units which were not
awarded because they were determined to be occupied by marbled
murrelets. oaéupangy determinations on 8 of the 11 units were

consistent with the court's interpretation of Section 2001(k) (2).

5. The BLM has directed the pertinent districﬁ offices to
Qward replacement volume to the purchasers of these 8 sale units
plus the one sale unit of Olalla Wildcat on wﬁich a northern .
spotted owl is knan to be nesting no later than

September 30, 1996.

SEVENTEENTH DECLARATION OF WILLIAM L. BRADLEY, Page 2
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G.F As stated in our previous compllance report, it was
concluded that the occupancy determinations on three of the unita
were not consistent with the court's interpretation of section
2001(X) (2). The release of these units ls stayed pending further

action by the Ninth Circuit,

I declare under penalty of perjury that the foregoing 48 true and

¢correct,

Executed at Portland, Oregon, on é‘ﬂazé 4&; P ZE .

william L. Bradley

SEVENTEENTH DECLARATION OF WILLIAM L. BRADLEY, Page 3
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TABLE1

ELEVENTH PROGRESS REPORT - BUREAU OF LAND MANAGEMENT

SEE#2  SEE®
- SEE #1BELOW  BELOW  BELOW SEE #4 BELOW
ORIGINAL : )
CURRENT VOL. |ORG.| TB&EBIRDS |AFFECTED|REMAINING °

___ SALENAME PURCHASER (MBF) |ACRES)| NESTING STATUS |VOL. (MBF)! VOL (MBF) STATUS
91 LOWER CUDLEY'S SUMMIT __|BOTSE CASCADE 2240 7 2340 Executed
91 MILLERS VIEW DR JOHNSON 353 5 3863 Execuled
ANOTHER FAIRVIEW JOUGLAS CO.FP 4589 5 4569 Executed
BATILE AXE ESERVATION RANCH 1205] 44 1206 Executed
BIRDSEYE ROGUE CROMAN 3876) 671 3876 Executed
CAMP MBER PRODUCTS 7127|548 71T Execuled
CAT TRACKS ISENECA” a2 45 —an Executed
CHERRYTREEPLUM ___ [HULL-OAKES 1038 10 1038 Executed
CORNER SOCK LONE ROCK 1729 52 7A Execuled
CRAIY 6S CLR__ 3957|140 3957 Executed
DAFFI CORA SCOTT 4654 87 4654 Executed
l“_:snaao MIDDLEMAN OR JOHNSON 7154|197 7154 — Executed
DEEP CREEK CLR___ 31201 930] mMMOCC_.m2 3120 0| Sale wil not beawerded
GOLDEN SUCKER |ROUGH & READY 4367|160 4367 Executed
JEFEERS REVENG LONE ROCK 3914 74 391 Executed
iLICKD - WESTERN TIMBER 811 218 81 Executed
[LOBSTER HLL SCOTT 8471 8an Executed
LOST SOCK LONE ROCK 3596| 47| MMOCC. -#M 1060 25% Executed
MARTEN POWER - ROSBORO 9668|127 — 9668 Exectited
NORTH FORK CHETCO CLR 73720 261 MMOCC. -# 1070 6302 Executed
PARK RIDGE BASIN HULL-OAKES 2710 7] Z710 Executed
[POND VIEW DR JOFINSON 4777 B4 4777 Executed
PPEJ BOISE CASCADE 6387 269 6387 Executed
ROCKY RCAD THOMAS CREEK 1574 Fx] 1574 Executed
SHADY TINBER PRODUCTS _ 7635 588 — 7635 Exectited
[TOBE WEST HULL-OAIES 4807] 78 4807 —_Executed
UGLY ECKLEY LGNE ROCK Se15] 217 _ 5815 Executed
WREN N DOUST SCOLY_ BE03|  163| MM OCC. - #2,3,5,7 4937{ 3866 Executed

TOTALS - 125623| 4661 10167 115638

1. Information tegardfing the status of threatened o7 endangeted nestingbirds. MM OCC, = marbled musrelet ccoupancy; # = sae unit aumber

2. The volume contsined in units with marbled riurmelet occupancy. Thisis the volume which is subject to SEC. 2001((3) of Pubfic Law 104-19,
3. The criginal safe volume minis the vofume contained in cccupled units. This is the volime wihich was awerded.
4 Executed = sale contract has been awarded, socepted, and approved
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TABLE 2

ELEVENTH PROGRESS REPORT - BUREAU OF LAND MANAGEMENT

SEE #2 SEE®
SEE #1 BELOW BELOW BELOW SEE #4 BELOW
: ORIGINAL
CURRENT VOL. | ORIG. T&EBIRDS AFFECTED | REMAINTNG
SALE NAME PURCHASER {MBF) [ACRES| NESTING STATUS |VOL.{MBF)| VOL. (MBF) STATUS
[BBBLACKJACK WEYCO _ 6863 96 6663 EXECUTED
80 PITCHER PERFECT THINNING [SWANCO 2438 180 2438" EXECUTED.
50 ROMAN DUNN. HULL-OAKES 10646 1421 MM OCC. -#3.2 5264 5382 EXECUTED
BEAR AR MURPHY TIMBER 11564 201} MMOCC. -#2 4617 6947 UNAWARDED
61G WiNDS_____ SPALDING 6864]  236] 6864 EXECUTED
CANTON CREEK (I DOUGLAS CO. FP 3440 47| i 3440 EXECUTED
CHANEY ROAD JLONE ROCK 3800 75 3800 EXECUTED
fHOMIE GRIFFIN CROMAN 2309 255 2809 EXECUTED
[OLALLA WILDCAT LCNE ROCK TIMBER 10568 280 NSO - #5 852 g716 EXECUTED
SUMMIT CREEK SCOTT 7910 126 7910 EXECUTED
SWINGLOG THNNNG SWANCO 1542 95 1542 EXECUTED
TEXAS GULCH DR JOHNSON 6212 119 6212 EXECUTED
TWIN HORSE. [DOUGLAS CO. LUMEER 14588 17 1428 EXECUTED
UPPER RENHAVEN BOHEMIA 1755 &5 1796 EXECUTED
WHITT'S END SENECA 1097 38 1007 EXECUTED
YELLCW CR. MTN. SCOTT 7080 141 7080 EXECUTED
TOTALS 86127] 2093 20713 75304

1. infommation fegarding the statws of threatened or endangered nesting birds. MM OCC. = marbled murrelet cocupancy; = sale unit number, NSO = northem spotted ow!

2. The volume contzined in units wh marbled murrelel occuparcy. This is the volume which would be subject to SEC. 2001 (k)(3} of Public Law 104-19,
3. The original s2le volume mines the volume contained in cccupied units.  This is the volume which will be awvarded.
4. Execuled = sale contract has been awarded, accepted, and approved
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KRISTINE OLSON OSB #73254
United States Attorney

JAMES L. SUTHERLAND, OSB# 68160
701 High Street

Bugens, OR 27401-2728024
541-465-6771

LOIS J. SCHIFFER

Aggistant Attorney General

MTICHELLE L. GILBERT

GEOFFREY GARVER

U.S. Department of Justige

Environment and Natural Regeurces Division
P.O. Box 663 '
Washingron, D.C. 202-272-8338

Telephone: 202-305-0460

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGOW

NORTHWEST FOREST RESCOURCE COUNCIL,

Plaintiff:
Civil No. 95-6244-HD
v.
NINETEENTH DECLARATION
DAN GLICKMAN, in his capacity as - OF JERRY L, HOFER
Secretary of Agriculture,

BRUCE BABBITT, in his ecapacity as
Secrataxy of the Interior

el sl N et t P Nl e P s s

befendantsa.

I, Jexry L. Hofer, hereby dec¢lare the following te be true
and correct:
1. I have previously filad declarations in this case putting
forth my experience and qualifications with the Uniced Srates
Foxest Service.
2. ©On March 27, 1996, my Eighteench Deglaration ingluded a ‘
report describiﬁg the status of 23 cimber salgs which are subject

to the Court’s Ordexr of Ocrtobar 17, 1995,

NINETBENTH DECLARATION of JERRY L. HOFER PAGE 1
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2. There have been no changes in the status of sales since

March 27, 1996.

I declare under penalty of perjury cthat the foregoinyg is true and

' eoxrect .
Executed at Portland, QOregon, on Aprll 11, 1996.

,’V/

JERRY HOFER

NINETEENTH DECLARATION of JERRY L. HOFER PAGE
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