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THE WHITE HOUSE 

WASHINGTON 
April 25, 1996 

MEMORANDUM FOR KATIE McGINTY 
MARTHA FOLEY 
JENNIFER O'CONNOR 

FROM: ELENA KAGAN &"L-
CC: JACK QUINN, KATHY WALLMAN 

SUBJECT: NINTH CIRCUIT DECISION 

I am attaching the Ninth Circuit's decision, issued 
yesterday, on the area vs. sales question. As you will see, the 
Ninth Circuit panel unanimously upheld Judge Hogan's decision 
that 2001(k) applies not only to Section 318 sales proper, but 
also to all later sales within the same area. The opinion, which 
was written by one of the President's nominees, mostly relies on 
the statutory language; it also argues that the legislative 
history -- most notably, the Conference Report -- confirms the 
plain meaning of the statute. 

We need to decide whether we will ask the Solicitor General 
to file a cert petition in the Supreme Court, asking for review 
of this decision. In considering this question, we all should 
understand that the Supreme Court will never take this case. It 
involves interpreting a specific statutory provision that will 
have expired by the time the Court hears argument. And it may 
not even affect many trees, given purchasers' current ability to 
harvest. Because the case does not meet any of the standards for 
Supreme Court review, the SG will be reluctant (to say the least) 
to file a petition. Let me know what you think about this 
matter. 

" , --« 
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UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 

NORTHWEST FOREST RESOURCE 
COUNCIL, an Oregon corporation, 
Plaintiff-Appellee, 

v. 

DANIEL GLICKMAN, in his capacity 
as Secretary of Agriculture; BRUCE 
BABBITT, in his capacity as . 
Secretary of the Interior~ 
Defendants, 

and 

ORECON NATURAL RESOURCgS 
COUNCIL: SIERRA CLUB, INC.; 
PILCHUCK AUDUBON SOCIETY; 
WESTERN ANCIENT FOREST 
CAMPAIGNj PORTLAND AUDUBON 
SOCIETY; BLACK HILLS AUD~ON 
SOCIETYj and HEADWATERS, 
Intervenors-Appellants. 
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NORTHWEST FOREST RESOURCE 
COUNCIL, an Oregon corporation, 
Plaintiff-Appellee, 

v. 

DANIEL GLICKMAN, in his capacity 
as Secretary of Agriculture; BRUCE 
BABBITT, in hi~ capacity a~ 
Secretary of the Interior, 
Defendants-Appellants, 

and 

OREGON NATURAL RESOURCES 
COUNCIL, INC.; SIERRA CLUB, INC.; 
PILCHUCK AUDUBON SOCIETY; 
WESTERN ANCIENT FOREST 
CAMPAIGN; PORTLAND AUDUBON 
SOCIETY; BLACK HILLS AUDUBON 
SOCIETY; and HEADWATERS, 
Intervenors. 

Appeal from the United States District Court 
for the D,istrict of Oregon 
Michael R. Hogan, Chief District Judge, presiding 

Argued and Submitted 
January 8, 1996--Portland, Oregon 

Fi'led April 24, 1996 

Before~ John T. Noonan, Jr., Edward Leavy and 
Michael Daly Hawkins, Circuit Judges. 

opinion by Judge Hawkins 
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Mark C. Rutzick and Alison Kean Campbell, Portland, Ore­
gon, for the plaintiff-appellee. 

OPINION 

HAWKINS, Circuit Judge: 

We consider what would appear to be a relatively straight­
forward question of statutory interpretation with fairly pro­
found consequences. This appeal requires us to determine the 
relation$hip between two ~eparate statutory provisions gov­
erning timber sales, Section 2001(k) (1) of the Fiscal Year 
1995 Emergency Supplemental Appropriations for Disaster 
Relief and Rescissions Act, and Section 318 of the Depart­
ment ot the Interior and Related Agencies Appropriations 
Act. In p~rticular, we must determine the meaning of the 
phrase "~ubject to [S)ection 318" as it appears in Section 
2001 (k) (1) of the 1995 Rescissions Act. It is not 'our role to 
determine the wis,dom of Section 2001 (k) (1), only its mean­
ing. 

This appeal consolidates two cases ar1s1ng out of the same 
set of events but involving two distinct legal issues.1 The first 
appeal requires us to detine the c~tegories ot timber sales the 
Secretaries of Agriculture and Interior must release under 
Section 2001(k) (1) of the 1995 Rescissions Act. The North-
west Forest Resource Council ("NFRC"), a timber industry 
trade. association, contends Section 2001(k) (1) mandates that 
the secretaries release several years of timber sales in federal 
lands that are defined by a separate statute, Section 318 of 
Public Law No. 101-121 <estimated at 656 million board 
feet). The Secretaries urge that Section 2001(k) (1) requires 
them to release only sales for fiscal years 1989 and 1990 (an 
estimated 4~O million board feet). They appeal the dietrict 

1 The two appeals were consolidated and expedited upon motion of 
sev-
eral environmental organizations seeking to intervene in the 
litigation. 
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court's order adopting NFRC's interpretation o! Section 
2001(k) (1), and its permanent injunction directing the Seore­
taries to release timber sale contracts offered or awarded 
between October 1, 1990 and July 27, 1995. We have juris­
diction over the Secretaries' appeal pursuant to 28 U.S.C. 
S 1292 (a) (1) . 

In the seoond appeal, Oregon Natural Resources Council 
and several other environmental organizations (collectively 
"ONRC") challenge the district court's refusal to allow 
ONRC to intervene 1n NFRC's lawsuit against the Secretaries. 
The denial of a mot"ion to intervene ia appealable. as of right. 
Stringfellow v. Concerned Neighbors in Action, 480 U.S. 370 . 
(1987); United States v. Oregon, 913 F.2d 576, 587 (9th Cir. 
1990), cert. denied by Makah Indian Tribe V. Un1tea States, 
501 U.S. l250 (1991). 

For the reasons discussed below, we affirm the district 
court's order directing the Secretaries to release "all timber 
sale contracts offered or awarded between October 1, 1990 
and July 27, 1995, in any national forest in Oregon and Wash­
ington or (Bureau of Land Management] district in western 
Oregon," and we affirm the district court's partia.l denial of 
ONRC's motion to intervene in NFRC's dec+aratory action 
against the Secretaries. 

FACTUAL BACKGROUND 

I. Northwest Forest Resource counc~l's Declaratory 
Action 

A. The Enactment of the' 1995 Rescissions Act 

On July 27, 1995, the President signed into law the Fiscal 
Year 1995 ~mergency Supplemental Appropriations for 
Disaster Relief and Rescissions Act, Pub. L. 104-19, 109 Stat. 
240 (1995). Though principally an appropriations bill, the Act 
contained several provisions 'aimed at expediting the award of 
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timber harvesting contr~cts, including provisions au~horizing 
the nationwide release of salvage timber sales (Sect1on 
2001(b», expediting the award of timber sales covered in the 
President's Northwest Forese Plan (Section 2001(d», and 
releasing previously authorized timber Qales (Section 
2001 (k) (1» . 

This appeal concerns the scope of Section 2001(k) (1) of the 
Act, which requires that within 45 days of the Act's enactmant,2 
the Secretaries of A.griculture and Interior must release "all . 
timber sale contracts offered or awarded before [the Act's 
enactment] in any unit of the National Forest System or dis­
trict of the Bureau ot Land Management SUbject to section 
318 of Public Law 101-121." Because Section 200l.(k) (1) 
defines its mandatory timber·releases by reference to Section 
318 of the Department of the Interior and Related Agencies 
Appropriations Act, Fiscal Year 1990, Pub. L. 101-121, 103 
Stat. 745 (1969), we must first examine the scope of timber 
sales under Section 318. 

B. Timber Sales Auth6ri~ed by Section 318 

Enacted in October 1989, Section 318 mandated an 
"aggregate timber sale level A for timber harvests cut from 
National Forest Service and Bureau of Land Management 
lands in Oregon and Washington during fiscal years 1989 and 
1990. S 318 (a) (1) . 

Subsections 318(a) (1) and 31S(a) (2) directed the Forest 
Service and the Bureau of Land Management to meet speci-
fied timber sales quotas from two geographical categories. 
Subsection 318(a) (1) provided that the bulk of timber sales 
must derive from "the thirteen national forests in Oregon and 
Washington known to contain northern spotted owls'(.l n 

S 318(a) (1). Other subsections of the statute imposed various 

2 Section 2001(k) (1) provided that timber sales were to be 
rel@ased start-
ing September 10, 1995. 

4948 

IlJ008 



,- . 04.(24196 WED 19: 1S FAX 2023030306 
"'-. -- '--:--- . ENRD GEN LIT 

environmental and procedural requirements on these salea. 
See Subsections 318(b)-(j). subeection 319(a) (2) authorized 
additional sales in the BureaU of Land Management's 
"administrative districts in western Oregon." The statute 
explicitly exempted Subsection 318(a) (2) sales from the pro­
cedural and substantive procections ot Subsections 318(b)-(j). 
See S 3 ~ 8 ( 1) • 

Implementation of Section 318 sales was delayed, however, . 
by several lawsuits alleging Section 318 violated various te~­
eral environmental scaCutes.3 Although Section 319 expired by 
it~ own terms on September 30, 1990, it provid~d for sales it 
had authorized, but· which were not finalized until after it 
expired. Subsection 318(k) required that sales remaining to be 
released after the expiration date were to remain "subject to 
the terms and conditions of [Section 31S] for the duration of 
those sale contracts." S 318(k). As of the enactment of Section 
2001(k} (l) of the 1995 Rescissions Act, an estimated 410 mil­
lion board feet of timber remained to be released under Sec­
tion 318. 

C. Northwest Forest Resource Council's 
Declaratory Action 

On August 8, 1995, after the 1995 Rescissions Act wa~ 
enacted but before the September 10 r~lease date, NFRC 
brought the declaratory action below (No. 95-36042). NFRC 
sought the release, under Section 200l(k) (l), of naIl timber 
sales offered prior to the dace of enactment (of the- 1995 
Resci~sione Act] in all national forests in Oregon and Wash-' 
ington and in Bureau of Land Management districts in west-

3 Litigation inclUded a challenge to the constitutionality of 
seccion 318, 
Robertson v. Seattle Audubon Soe'y, 503 U.S. 429(1992); 
litigation over 
compliance with the terms of Section 318, Seattle Audubon Soc'y 
v. Rob-
ertson, Civ. NOB. 89-160, 99-99, 1991 WL 190099 (W.O. Waf March 
7, 
1991); and challenges to Section 318 sales based on concerns 
about their 
impact on species listed under the Endangered Species Act 
(including the 
northern spotted owl and the marbled murrelet) . 
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ern Or~gon.u4 NFRC argued tha.t Section 2001(k) (1)'8 term 
"subject to Section 318" describes only section 318'9 geo­
graphical boundaries, but does not incorporate Section 318'6 
chronological limits (fiscal years 1969 and 1390). Onder this 
interpretation, section 2001(k) (1) requires the secretaries to 
relea~e sale9 occurring after fiscal years 1989 and 1990, but 
before enactment of the 1995 Rescissions Act. This interpre­
tation would entail the release of 246 million board feet of 
timber over and above the 410 million board feet Section 319 
authorized for release in fiscal years 1989 and 1990. 

As part of its declaratory action, NFRC Bought a permanent 
injunction compelling the Secretaries "to award, release, and 
permit to be completed in fiscal years 1995 and 1996. . . all 
timber sales offered prior to July 27, 1995 in all national for­
ests in Oregon and Washington and [Bureau of Land Manage-
ment] districts in western Oregon, including the FY 1991-
1995 sales." (emphasis added). It also sought a t~mporary 
restraining order requiring the Secretaries to "take all admin­
istrative actions" necessary to release the sales by September 
10. 

D. The District Court's Order and Permanent 
Injunction 

The district court denied NFRC's motion for a temporary 
restraining order but granted summary judgment for NFRC, 
adopting it~ suggested interpretation of Section 2001(k) (1). 
The district: court also granted NFRC'S motion for a perma-

4 NFRC sUbsequently added other claims to its lawsuit. First, it 
added a 
claim under Section 200~(k) (2), whieh exempt~ from Section 
2001 (k) (1) 
those forests in which threatened or endangered bird species are 
"known 
to be nesting." This claim challenged the Secretaries' proposed 
interpreta-
tion of Section 200l(k) (2), and sought the release of sales 
withheld under 
Section 2001(k) (2), absent physical evidence of nesting. Second, 
NFRC . 
challenged the Forest Service's refusal to release FY 1990 sales 
it con-
ceded were within the scope of seccion 2001(k) (1). These 
additional 
claims are not at issue in this appeal. 
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nent injunction, directing the Secretaries "to award, release, 
and permit to be completed in fiscal years 1995 and 1996 . 
all timber sale contracts oftere~ or awarded between October 
1, 1990 and July 27, 1995, in any national forest in Oregon 
and Washington or [Bureau of Land Man~gement] district in 
western Oregon, except for sale units in which a threatened or 
endangered bird species is known to be nesting. II (emphasis 
added) . 

The Secretaries appealed the district court's summary judg­
ment order and permanent injunction. Their appeal was expe­
dited and consolidated with ONRC's appeal from the district 
court's denial of it~ motion to intervene. The district oourt 
denied the SecretariQs' motion to stay the injunction pending 
this appeal, and a motions panel of this Court denied the Sec­
retaries' request for an emergency stay pending appeal. 

II. Oregon Natural Resources Council's Motion to 
Intervene in Northwest Forest Resource Council's 
Declaratory Action 

On August 14, 1995, six days after NFRC sued ,the Secre­
taries, ONRC mov.ed to intervene in NFRC's declaratory 
action, seeking, alternatively, intervention as of right or per­
missive intervention.5 The district court denied ONRC's 
motion to intervene but did allow ONRC to participate as 
amicus curiae, both in the summary:judgment hearing and in 
NFRC'1iJ subsequ~nt att.empts. to enforce the order against the 
Secretaries.6 ONRC appeals the district court's partial denial 
of its motion to intervene.7 

5 NFRC opposed ONRC's motion for three reasons: (1) ONRC's inter­
ests in the enforcement of environmental laws were irrelevant 
because 
Section 2001(k) (1) nullified those laws; (2) ONRC's interests 
would not 
be impaired by the lawsuit; and (3) the Secretaries, as 
defendants in the 
lawsuit, would adequately represent ONRC's interests. The' 
Secretaries 
took no position on ONRC's motion. 
6 The district court also allowed ONRC to intervene with respect 
to 
NFRC's subsequent. S 2001(k) (2) claim, which is not ·at issue in 
this 
appeal. 
7 ONRC moved successfully to expedite its appeal and to 
consolidate it 
with the Secretaries' appeal. We gr~nted ONRC's motion to file an 
amious 
brief in the Secretaries' appeal. 
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DISCUSSION 

I. The Scope of Section 2001(k) (1) of the 1995 
Rescissions Act 

We review de novo the district court's interpretation of 
Section 2001(k) (1). Spain v. Aetna Life Ins. Co., 11 F.3d 129, 
~31 (9th Cir .. 1993), cert. denied, 114 S. Ct. 1612 (1994). 

The Secretaries' appes.l requires uS to de.terrnine what tim-
ber sales must be released under Section 200~(k) (1), which i~ 
purely a question of statutory interpretation. In interpreting a 
statute, we "look first to the plain language of the statute, 
con- . 
struing the provisions of the entire law, ino1uding its object 
and policy, to ascertain the intent of Congress. Then, if the 
language of the statute is unclear, we look to its legislative 
history." Alarcon Y. Keller Industries, Inc., 27 F.3d 386, 389 
(9th Cir. 1994) (c.itations omitted) . 

A. The Language of Section 2001(k) (1) 

We begin with the language of the statute. United states·y. 
Van Den Berg, 5 F.3d 439, 442 (9th Cir. 1993) (~iting Penn­
sylvania Public Welfare Dept. v. Davenport, 495 U.S. 552, 
557 (1990». 

Section 2001(k) (1) p~ovides in pertinent part: 

Notwithstanding any other provision of law, 
within 45 days after the date of the enactment of this 
Act, ~he secretary concerned shall act to award, 
release, and permit to be completed in fiecal years 
1995 and 1996, with no change in originally adver­
tised terms, volumes, and bid prices, all timber sale 
contracts offered or awarded before that date in any 
unit of the National Forest System or oistrict o! tne 
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Bureau of Land Management subjeot to section 318 of Public 
Law 101-121 [. ] 

(emphasIs a.dded) 

At the heart of this appeal is the meaning and effect of ~he 
phrase "subject to section 318," which defines the scope of 
timber sales under Section 2001(k) (1). The Secretaries and 
NFRC offer divergent interpretations of this phrase and there­
fore disagree strenuously as to the relationship between Sec­
tion 2001(k) (1) and Section 3l9. 

The Secretaries contend Congress used the phrase "subject 
to section ~19" to reCJUire the release of only those timber 
sales originally offered or awarded pursuant to Section 318, 
but that were delayed due to the various legal challenges to 
that statute. In the Secretaries' view, the phrase "subject to 
section :318" modifies "timber sale contracte[.]" According to 
this int@~pretation, the reference to Se~tion 318 identifies both 
the regions and fiscal years of the sales, and thus imposes 
both geographical and temporal limits on the scope of Section 
2001 (k) (1) .8 

NFRC insists, however, that the phrase "subject to section 
3l8" modifies "any unit of the National Forest System or dis­
trict of the Bureau of Land Management" and thus defines 
only the geographic parameter~ of the sales. Within that geo­
graphic area, which it construes as "the national. forests of 
Oregon and Washington and six [Bureau of Land Manage-
ment]· districts in western Oregon (,]" NFRC contends the stat­
ute requires the award and release ot "all timber sales offered 

8 Shortly after NFRC filed its decla~atory action, the 
Secretaries of Agri-
culture and Interior issued an Instruction Memorandum stating 
that Sec-
tion 2001(k) (1) "applies only to the remaining section 318 timber 
sales [,] tt 

and requires the release only of sales that were offered in 
fiscal years ~989 
and 1990 and that met the environmental and procedural 
requirements of 
Section 318. 
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or awarded before the date of enactment of the (1995] Res~ia­
sions Act." Under NFRC's interpretation, the timber sales are 
not limited to fiscal years 1989 and 1990, the period covered 
by Section 319, but additionally encompass sales occurring 
sin~e the enaetment of Section 31B. ,The distriot oourt agreed 
with NFRC's interpretation of Section ~OOl(k) (1), and 
accordingly tailored its permanent injunction to cover "all 
timber sale contracts oftered or awarded between October 1, 
1990 and July 27, .1995, in any national forest in Oregon ano 
Washington or [Bureau of Land Management] district in 
western Oregon." 

1. The structure of Section 2001(k) (1) 

The statute by its mandatory language (llshall act") requires 
the Secretaries to release the timber sales described therein. 
The t1mber sales that are the object of Section 2001(k) (1) 's 
mandate are: 

all timber sale contracts offered or awarded before 
(the enactment of Section 2001(k) (1)] in any unit of 
the National Forese System or district ot the Bureau 
of Land Management eubjeot to section 319[.] 

The term "all" makes the mandate applicable to the entire cat­
egory of "timber sale contracts" included by Section 
2001(k) (1). Defining that category are two criteria: (1) the 
time frame, which is defiI1@d as "before [2001{k) (l)'s enact­
ment], and (2) the geographical scope, which is defined as "in 
any unit [of national forests or BLM lands) subject to section 
318." Both criteria bear equally on "timber sale contracts." 

[1) Structured in this fashion, Section 2001(k) (1) places the 
phrase' "subject to section 318" squarely in the portion of the 
sentence that modifies the geographical areas covered by Sec­
tion 2001(k) (1). Given this structure, it is clear that the 
phrase 
modifies only the geographical scope of Section 2001(k) (1), 
but does not describe its temporal reach. The time frame of 
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Section 2001(k) (1) is defined instead by the explicit wording 
of the statute: "before [the] date [of enactment of the 1995 
Rescissiqns Act].n Section 2001(k) (1) 1s therefore not limited 
to the fiscal years covered by Section 31S, but instead autho­
rizes timber sales "offered or awarded" up until the date of 
enactment. 

This conclusion is bolstered by another feature ot Section 
2001(k) (1) 'a structure. The statute does not set off the phrase 
"subject to section 318" from the preceding phrase lIin any 
unit [of national forests or BLM lands] [.J" These two phrases 
are unseparated'by a comma. or conjunction such as "and." 
The absence of such a division suggests that the phrase 
"subject to section 31.8 11 does not modify the entire preceding 
portion of the sentence. Instead, the link between the PhraseS1 
nin any unit [of national forests or BLM lands]n and "subject 
to section 318" indicates that they operate as one entity and 
serve one function: defining the geographic scope of Section 
2001 (k) (1.) . 

The Secretaries urge that the phrase "subject to section 
318 11 modifies "timber sale contracts" generally. They argue, 
first, that had Congress intended to define only the geographi­
cal scope of Section 2001(k) (l), it could have identified the 
national forests and Bureau of Land Management lands in the 
text, and need not have invoked Section 318 as " shorthand II 
for these areas. Although Congress· certainly could have 
adopted that approach, the language it chose instead is a valid 
means to achieve the same result. 

The Secretaries' next argument against reading "subject to 
section 316" to modify lIunit[s] [of national forests or BLM 
lands]n is that Sections 2001(b) and 2001(d) of the 1995 
Rescissions Act employ the term "described by" to· identify 
the location of timber sales covered in those sections. This, 
difference is immaterial. Whether Congress had used IIsubject 
toll or "described by," it would produce the sa.me result: 
Owing to its location in Section 2001(k) (l), the phrase would 
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invariably modify "un!t[s] [of national forests or BLM 
lands]." In the context of Section 318, units nsubject to sec­
tion 316" are identical to u.nits "described by section 318": By 
the tArml::: cf Section 318, this category includes: (1) "the thir­
teen national forests in Oregon and Washington known to 
contain northern spotted owls [,]" S 318 (a) (1) ,. and (2) the 
Bureau of Land Management's "administrative districts in 
western Oregon." S 318 (a) (2) . 

2. The Doctrine of. Last Antecedent 

Another guide in determining the role played by the phrase 
"subject to se~tion 318 n is the. ll doctrine of last ante~edent,~ 
which teaches that where one phrase of a statute modifies 
another, the modifying phrase applies only to the phrase 
immediately preceding it. Hu!fman v. Comm'r of Internal 
Revenue, 978 F.2d 1139, 1145 (9th Cir. :1992) (oitations omit­
ted); Wilshire Westwood Associates v. ~tlantic Richfield 
Corp., 881 F.2d 801, 804 (9th Cir. 1989). We have long fol­
lowed this interpretive principle. See Wilshire Westwood 
Associates, e81 F.2d at 804. See also Norman J. Singer, 
Sutherland on Statutory Construction S 47.33 (4th ed. 1985) 
("[Q]ualifying words and phrases, where no contrary intention. 
appears, refer solely to the last antecedent,n) 

[2] Applied here, the doct~ine of last antecedent indicates 
that the phrase "subject to section 318" modifies the phrase it 
immediately follows: "unit[s] of the National Forest System 
[and) district[s] of the Bureau of Land Management." The 
doctrine of last antecedent thu.s lends further support to the 
conclusion that Section ~18 defines only the geographic scope 
of timher sales required by Section 2001(k) (1), and not other 
characteristics of the sales. 

The Secretarie8 contend that the doctrine of la~t antecedent 
should not apply in this case because they argue it would pro­
duce an absurd result: It would require the release of timber 
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sales ot!ered in forests that were never subject to Section 
318'9 environmental and procedural protections. 

Such a result is not absurd. On the contrary, it mirrors the 
original provisions of Section 318. By its very te'rms, Section 
316 accord~ ~uch protectionB to only a Bubset of the sales it 
authorized. Section 318 authori2ed two categories of timber 
sales: (1) "the thirteen national forests in Oregon and Wash­
ington known to contain northern spotted owls[,]U 

'S 318(a) (1), and (2) the Bureau of Land Management's 
lIadministrative districts in western Oregon. liS 318(a) (2). The 
latter category was never afforded the protections of Subsec­
tions 318(b)-(k). Indeed, Subsection 318(i) explicitly 
exempted Subsection 318(a) (2) sales from these protections, 
stating: 

[T]he provisions of this section apply solely to the 
thirteen national forests in Oregon and Washington 
and Bureau of Land Management districts in west-
ern Oregon known to contain northern spotted owls. 
Nothing contained in this section ehall be construed 
to require the Forest Service or Bureau of Land 
Management to develop similar policies on any other 
forest or district in Oregon or Washington. 

(emphasis added) 

It is true that we are not inflexible in our application of the 
doct~ine of last ant~c~d~nt, and have recognized that the prin­
ciple muet yield to the most logical meaning of a statute that 
emerges from its plain language and legislative history. Hearn 
v. Western Conf. of Teamsters Pension Trust Fund, 68 F.3d 
301, 304 (9th Cir. 1995). See also Singer, sutherland on StaC­
utory Con9truction S 47.33 ('I [w] here the sense of the entire 
act requires that a qualifying word or phrase apply to several 
preceding (or] succeeding sections, that word or phrase will 
not be restricted to its immediate antecedent."). Here, how- \ 
ever, both the plain language of the statute and th~ doctrine 
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of last antecedent bolster the conclusion that "subject to sec- { 
tion 318" modifies only the geographical scope of Section 
2001 (k) (1) • . 

3. The Canon of Ordinary Meaning 

Having determined that the phrase "subject to section 318" 
modifies the phraee "in any unit (of national forest~ or BLM 
lands] (,l" we next examine what the phra.se "subj~ct to eection 
318" means. 

[3] Where a statutory term is not det1ned 1n che scatute, it 
is appropriate to aooord the term its "ordinary meaning, II Va.n 
Den Berg, 5 F.3d at 442. The meaning of "subj.ct to" 
includes, among other thirigs, "governed or affected by." 
Black's Law Dictionary, 1594 (4th ed. 1968). The phrase 
"subject to section 318" may the;r;efore be interpreted ae 
"gov~rn~d or affected by £Qction 318." In thi~ ca~e, the phrase 
identifies those geographic units that were affected by Section 
318. The statute defined two distinct geographical areas: Sub­
section 318(a) (1) covered the thirteen national forests and 
Sureau of Land Management districts "known to contain 
northern spotted owls [,] n while Subse~tion 318 (a.) (2) a'-utho­
rized a smaller set of timber sales located in BLM lands in 
western Oregon. Although the statute imposed different sub-
5t~ntive and procedural requirements on timber sales in these 
two areas, both geographical categories may nonetheless be 
said to be "subject to [S]ection 318." 

The Secretaries urge a narrower interpretation of the phrase 
"subject to," and argue that it means not merely "described' 
by" but "conditioned by." They contend that many of these 
land units cannot be said to have been "subject to (S]ection 
318~ because they were never subject to the environmental 
and procedural protections contained in Subsections 316(b)­
(j). As discussed in the preceding section, however, that con­
tention is clearly refuted by the explicit terms of Subsection 
318(i), which limits the substantive protections contained in 
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subsections 316(b)-(j) to sales under subsection 316(a) (1), 
and exempts Subseotion 319(a) (2) sales. 

4. The Principle of Giving Effect to Every 
Statutory Subsection 

Another principle in interpreting the phrase "~ubject to sec· 
tion 318" is tha.t a sta.tute must be interpreted to give signifi­
cance to all of its parts. Boise Cascade Corp. v. E.P.A., 942 
F.2d 1427, l432 (9th Cir. 1991). we have long followed the 
principle that " [s]tatutes should not be construed to make sur­
plu~~ge of any provision." Wilshire Westwood Associa.tes, 
881 F.2d at 804 (citing Pettis ex rel. United States v. 
Morrison-Knudsen Co., 577 F.2d 668, 673 (9th Cir. 1978)). 

Applying that principle to this case, we find, ·first, that Sac- I 
tion 2001(k) (1) 's phrase "offered or awarded before [the date 
of enactment of the 1995 Rescissions Act]" would be super-
fluous if, as the Secretaries argue, the statute was limited to 
timber sales in fiscal years 1999 and 1990. That phrase . 
defines the temporal scope of timber sales under Section 
2001(k) (1), and it makes clear that the statute authorizes tim­
ber sales well after fiscal years 1989 and 1990. Second, the \ 
phrase "in any unit of the National Forest system or district. 
of the Bureau of Land Management I, would be superfluous if, 
as the Secretaries· contend, "subject to section 318" defined 
"timber sales" generally, since that definition would already 
include the geographical scope of Section 318. 

The Se~retArie~ Argue that these two phrases are not 9uper- . 
fluous because they potentially serve other functions. First, 
they contend the phrase "offered or awarded before [the date 
of enactment of che 1995 Rescissions ACt:] " might re:ter to 
sales that were authorized under Section 319 in fiscal years 
1989 and 1990, but that were delayed by litigation. The lan­
guage of this phrase does not suggest ·such a limited reading, 
however; the phrase employed is "offered or a.warded," not 
"offered and awa.rded but delayed." 
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Second, the Secretaries point to the phrase "in any unit of 
the National Forest System or district of the Bureau of Land 
Management subject to section 318" and suggest it be inter­
preted to include both Forest Servic'e and Bureau of Land 
Management lands. That interpretation would not solve the 
problem of surplusage, however, since the phrase "subject to 
section 318,11 standing alone, would incl~de both Forest Sar· 
vice and Bureau of Land Management land~. 

The Secretaries invoke the principle against surplusage in ' 
support of a final argument: They contend this principle sup­
ports the conclusion that all of section 318's provisions 
should be read into Section 2001 (k) (1), %'atner than ''just its 
geographical definition. Reading "subject to section 318" to 
include only Section 318'5 geographical parameter, they 
argue, would ignore the environmental and procedural protec­
tions of Section 316. As discussed above, however, not all of 
the geog~aphic areas subj@ct ~o Sec~ion 318 were accorded its 
substantive protections. 

5. conclusion 

[4J Based on the structure of Section 2001(k) (1), the plain 
and ordinary meaning of the words it contains, and several 
longstanding principles of statutory interpretation, we con­
clude that the language of Section 2001(k) (1) is clear: The 
phrase "subject to section 318" defines only the geographical 
reach of the statute, and clearly authorizes the release of tim­
ber sales "offered or awarded ll up until the date of enactment. 
The Secretaries and amicus ONRC u~ge, however, that Che 
legislative history of Section 2001(k) (1) provides persuasive 
evidence that Congress's intent in enacting this section of the 
1995 Rescissions Act was to release only those timber sales 
that Section 318 authorized for fiscal years 1989 and 1990. 
We therefore turn next to the legislative history of Section 
2001 (k) (1) . 
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B. The Legislative History of Section 2001(k) (l) 

As not@d ~bove, our approach to statutory interpretation i~ 
to look to legislative history only where we conclude the stat­
utory language does not resolve an interpretive is·sue. Where 
a statute is ambiguous, we may look to legislative history to 

. ascertain its purpose. United States v. Aguilar, 21 F.ld 1475, 
1480 (9th Cir. 1994) (en bane), aff'd in ~art, rev'd in part, 
and remanded, 115 S. Ct. 2357 (1995). Here, although we 
find that the language of the statute makes clear the meaning 
of the phraee, "=subject to section 31.8,11 we tu:r;-n now to the 
legh:lar..ive history because the· Secreta.ries and amici urge ita 
importance. As we do, it is important to note that this Circuit 
also recognizes the principle that n [1] egislative history - - no 
matter how clear -- can't override statutory te~t, Where the 
statute's language 'can be construed in a con8istent and work­
able fashion,' [this Court] must put aside contrary legisldtive 
history." Hearn, 68 F. 3d at 304 (citations omitted). 

1. The House Report Introducing the Bill 

As originally introduced, section ·2001(k) (1) was described 
as a provision "to release a group of sales that have already 
been sold under the provisions ot Section 318 of the fiscal 
year 1990 Interior and Related Agencies Appropriations ·Act." 
H. Rep. No. 104-71, 104th Cong., 1st Sess. 20-23 (Mar. 8, 
1995) (emphasis added). Although the Secretaries urge that 
the words "have already been sold" refers to Section 318 sales 
undertaken in fiscal years 1989 and 1990 only, this language, 
standing alone, does not so limit the provision. 

2. The Senate Modification of the Bill 

Next, the Senate modified Section 2001 by adding Section 
2001(k) (2) to e~empt forests containing enda.ngered birds. 
During Senate debates on the 1995 Rescissions Act,· which 
focused chie.fly on the Act's controversial salvage timber pro­
visions, only passing references were made ~o Sec~ion 318. 
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Senator Gorton r~ferred to "sales . . . pursuant to (Section 
318] I" while Senator Hatfield referred to "sales, originally 
authorized by [Section 318] ,n 141 Cong, Rec. $4875 & S4881 
(emphasis added). The Secretaries once again urge us to inter-
pret these phr~ses to limit the tempo~al ucope of Seotion 
2001(k) (1) as enacted. This we will not do. Neither of these 
passing references to Section 318 squarely addresses how 
section 318 modifies Section 2001(k) (1). 

3. The Conference Report 

The Conference Report on the 1995 Rescissions Act,. H.R. 
Con!. Rep. 104-124, 104Ch cong., 1st Sess. (May l6, l~~~), 
contains the following language: 

The bill releases all timber sales which were 
offered for sale beginning in fiscal year 1990 to the 
date of enactment which are located in any unit of 
the National Fore~t Sygtem or District of the Bureau 
of Land Management within the geographic area 
encompassed by Section 318 of the Fiscal Year 1990 
Interior and Related Agencies Appropriations Act. 

Conf. Rep. at 137 (emphasis added). 

(

The Conference Report provides an unequivocal statement 
of the temporal scope of Section 2001(k) (1): The statute 
expressly authorizes timber sales during the period from 
to the enactment of the 1995 Rescissions Act. 

1990 

I 
Although we are convinced that the language of Section 
2001(k) (1), standing alone, establishes this same broad tem­
poral scope. we note that this explicit discussion in the Con­
ference Report b.olsters our conclusion. Ironically, the 
Secretaries urge us not to rely on the Conference Report, 

. arguing that it uses the phrase "encompassed by Section 3l8" 
rather than lIaubjeot to uection 319" that appears in the sta.tute. 
However, a congressional conference report is recognized as 
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the mest reliable evidence of congressional intent because it 
"represents the final statement of the terms agreed to by both 
houses." Dept. of Health and Welfare v. Block, 784 F.2d 895, 
901 (9th Cir. 1~8l'i) (citation omittOed) . 

4. The Post-Enactment Letter from Six 
Lawmakers 

The final piece of legislative history relevant to Section 
2001(k) (1) is a letter frem Committee on Energy and Natural 
Resources Chairman Frank Murkowski and other Senators to 
Secretary of Agriculture Glickman and Secretary of Interior 
Babbitt, dated July 27, 1~~5, the enactment date of the 1995 
Rescissions Aot. It reads in part: 

° We want to make it clear that subsection (k) of the 
(timber sales] legislation applies w~th1n the geo­
graphic area of National Forest units and [Bureau of 
Land Management] districts that were subject to 
Section 318 . . . and within that geographic area 
requires the release of all previously offered or 
awarded timber sales, including Sect~on 3~a sales as 
well as all sales offered or awarded in othoer years 
(such as Fiscal Years 1991-199S) that are not sub-
ject to Section 3l8. The reference to Section 318 in 
subsection (k) (1) defines the geographic area that is 
subject to subsection (k). 

\ 

We accord little weight to these statements, consistent with 
the principle that post-enactment legislative history merits 
less weight than contemporaneous leg1s1acive history. Cose v~ 
Getty Oil Co., 4 F.3d 700, 708 (9th Cir. 1993). See also Con­
sumer Product Safety Comm'n v. GTE Sylvania. Inc., 447 
U.S. 102, 118 (1980). We simply note that these statements 
are not inconsistent with our conclusion based on the lan­
guage of the statute. 
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5. Conclueion 

(5) The legislative history surrounding Section 2001(k) (1), 
far from refuting our interpretation of the statutory language, 
serves to confirm it. The Conference Report, in particular, 
suggests Section 2001 (1<) (1) authorizes ,timber sale:;, between 
the expiration of Section 318 and the enactment of the 1995 
Rescissions Act. Moreover, it suggests the term "subject to 
section 318" defines solely the geographic scope of Section 
2001(k) (1). Although the secretaries point to scattered legis­
latiqe statements characterizing the timber sales variously as 
"already sold" or "previously sold," such characterizations do 
not exclude post-1990 sales from the scope of Section 
2001(k) (1). Moreover, these statements do not refute the Con­
ference Report's clear description of the chronological scope 
of S~ction 2001(k) (1). The legislative history of the 1995 
Rescissions Act, particularly the Conference Report, offers 
strong evidence tha.t the phrase "subject to section 318" 
defines only the geographic scope of Section 2001(k) (1). 

II. Whether the District Court Erred in Denying 
ONRC's Motion to Intervene in NFRC's Declaratory 
Action 

Interventicn is governed by Fed. R. eiv. P. 24, which per-
mits two types of intervention: intervention as of' right and 
permissive intervention. ONRC pursued and was denied both 
forms below. We review de novo the district court's decision 
regarding intervention as a matter of right under Fed. R. eiv. 
P. 24(a) (2), Idaho Farm Bureau Fed'n v. Babbitt, 58 F.3d 
1392, 1397 (9th Cir. 'l995), although we review for abuse of 
discretion its decision as to the timeliness of the intervention 
motion. Id. at 1397 (citation~ omitted). We review for abuse 
of discretion the district court's decision concerning permis­
sive intervention pursuant to Fed. R. Civ. P. 24(b) (2). 
Beckman Industries, Inc. v. Int'l Ins. Co., 966 F.2d 470, 472 
(9th c1r.), cert. denied, 506 u.s. 86a (l992). 
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A. Intervention as of Right 

Regarding intervention of right, Fed .. ,R. C1v. P. 24(a) (2) 
provides: 

Upon timely application anyone shall be permitted 
to intervene in an action . . . when the applicant 
claims an interest relating to the property or transac­
tion whioh is the subject of the aotion and the appli­
cant is so situated that the disposition of the action 
may as a practical matter impair or impede the appli­
cant's ability to protect that interest, unless the appli­
cant'5 interest i5 adequately represented by existing 
parties. 

We have outlined four requirements for intervention of 
right under Fed. R. civ. P. 24(a) (2): (1) the app11cation for 
intervention must be timely; (2) the applicant must have a 
IIgignifict'lntly protectable" interest relating to the property or 
transaction that is the subject of the transaction; (3) the 
appli-
cant must be so situated that 'disposition of the action may, as 
a practical matter, impair or impede the applicant's ability to 
protect that interest; and (4) the applicant's interest must be 
inadequately represented by the existing parties in the lawsuit. 
Forest Conservation Council v. United States Forest Service, 
66 F. 3d 1.4~9, 1.493 (9th Cir. 1995)' (citation omitted) . 

1. Whether ONRC's Motion to Intervene Was 
. Timely 

We consider three criteria in determining whether a motion 
to intervene is timely: (1) the stage of the proceedings; (2) 
whether the parties would be prejudiced; and (3) the reason 
for any delay in moving to intervene. United State's v. Oregon, 
913 P.2d 576, see (9th Cir. 1990), cert. denied, 501 U.S. 
i250 (1991». 

ONRC's motion to intervene was timely. ONRC moved to 
incervene less than one week after NFRC filed its Section . 
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200l(k) (1) claim, before the Secretarie~ had filed an answer, 
and before any proceedings had taken place. Moreover, 
ONRC's motion to intervene does not appear to have preju­
diced either party in the lawsuit, since the motion was filed 
before the district court had made any substantive rulin9~. 

2. Whether ONRC has a Significantly Protectable 
Interest in NFRC's Declaratory Action 

Whether an applicant for intervention as of right demon­
strates sufficient interest in an action is a "practical, 
threshold 
inquiry," and "[nlo specific legal or equitable interest need be 
established." Greene v. United States, 996 F'.2d 973, 976 (9t.h 
Cir. 1993), aff'd, 64 F.3d 1266 (9th Cir. 1995). The movant 
must, however, demonstrate a "significantly protectable 
interest" in the lawsuit to merit intervention. Forest Conser­
vation Council, 66 F.3d at 1493 (internal quotation marks 
omitted). To demonstrate this interest, a prospective 'interve­
nor must establish that (1.) "the intaregt [agserted] is protect­
able under some law," and (2) there is a IIrelationship between 
the legally protected interest and the claims at issue." Id. 
(citing Sierra Club .. V. EPA, 995 F.2d 1478, 1484 (9th Cir. 
1993»). 

ONRC asserts several interests in NFRC's de·claratory 
action, and insists these support its intervention of right. 
First, 
it asserts that ONRC and other prospective intervenorll: "are 
non-p'rofit environmental organizations dedicated to the pru-. 
dent stewardship of national forestlands and public lands in 
Oregon and Washington," and have a "longstanding interest 
in the proper management and environmental p~otection of 
the public forestlands at issue in this ca.se." Second, it notes 
that this Circuit "has repeatedly recognized the standing of 
many of these [organizations seeking to intervene].R Third, 
ONRC.urges that ~the proposed intervenors have long advo-
cated for strong environmental protections in logging on pub­
lic lands in Washington and Oregon," and that th~y have been 
"catalysts for the environmental protections that are now in 
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place in both eastern and western Washington and Oregon[,]" 
protections ONRC insists .would be violated by the timber 
sales NFRC seeKS in this case. It reasons that because Section 
2001(k) (1) orders the release of timber sales 
" [n] otwithstanding any other provisions of. law, n ONRC has 
a right to intervene to prevent "defiance of our environmental 
laws. II 

But S~cr.ion 2001(k) (1) does not defy or viol~te existing 
environmental laws; rather, it explicitly preempts them with 
its phrase II [n]otwithstanding any.other provision of law." 
S 2001(k) (1). While it is true that a prospective intervenor's 
interest need only be prote~ted under some law, see Sierra 
Club, 995 F.2d at 1484, the interest must relate to the litiga­
tion in which it seeks to intervene. In this case, the statute 
under which the declaratory action arises explicitly preempts 

. other laws. The environmental laws that ONRC and others 
claim they have supported therefore ~annot protect ONRC's 
various interests with respect to NFRC's claims under Section 
2001 (k) (1) . 

Moreover, the cases in which we. have allowed public inter­
est groups to intervene generally share a common thread: 
Unlike ONRC, these groups were directly involved in the 
enactment of the law or in the administrative proceedings out 
of which the litigation arose. See, for example, Idaho Farm 
9ureau Fed'n, 58 F.3d at 1397 (oonservation groups have 
interest in litigation challenging the listing of a snail under 
the 
Endangered Species Act, where they were active in getting 
the snail listed); Yniguez v. Ari~ona, 939 F.2d 727 (9th Cir~ 
1991), aff'd in part. rev'd in part by Yniguez v. Arizonans for 
Official English, 42 F.3d 1217 (9th Cir. 1995), on reh'g en 
bane, 69 F.3d 920 (9th Cir. 1995), cert. granted, S. Ct. 

~1~9~9~5~WL~'761639 (Mar. 25, 1996) (sponsors of ballot initia­
tive had sufficient interest to intervene as of right in case 
chal-
lenging the constitutionality of prospective intervenors' 
initiative); Sagebrueh Rebellion, !ne. v. Watt, 713 F.2d S2S 
(9th Cir. 1983), aff'd, 790 F.2d 760 (9th Cir. 1986) (Audubon 
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Society's interest in the protection of birds and other animals 
and its active participation in the proceedings to establish a 
wildlife sanctuary entitled it to intervene as of right in a case 
challenging the validity of that sanctuary); Washington State 
Bldg. Construction Trades v. Spellman, 684 F.2d 627 (9th 
Cir. 1982), cert. denied by Don't Waste Washington Legal 
Defense Found. v. Washington, 461 U.S. 913 (1983); (allow-
ing intervention of public interest group in lawsuit challeng­
ing measure group has supported); Idaho v. Freeman, 625 . 
F.2d 886 (9th Cir. 1980) (National Organization for Women 
permitted to intervene·in suit challenging validity of· ratifica­
tion procedures surrounding· the Equal Rights Amendment, . 
where the organization had actively supported the amena-
ment) . 

[6] Although we do not here rule out the possibility that a 
public interest organi~ation might adduce sufficient interest to 
intervene even where it had not participated in or supported 
the legisJ~~ion, W@ conclud@ th~t ONRC has not shown a suf­
ficient interest to warrant intervention in this action. 

3. Whether ONRC's Interests Would Be Impaired. 
or Impeded by the Disposition of the Case 

The third factor presupposes that the prospective intervenor 
has a protectable interest. Because ONRC lacks such an inter­
est in NFRC's aeclaratory action, we need not elaborate on 
this factor. Although the disposition of the case .may infringe 
on ONRC's generali~ed environmental interests, those inter­
ests do not rise to the level of "significantly protectable 
interests." 

4. Whether the Secretaries' Representation is 
Inadequate to Protect ONRC's Putative Interests 

In determining whether an applicant's inte~est is adequately 
represented by the parties, we oonsider (1) whether the inter­
est of a present party is such that it will undoubtedly make all 
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the intervenor's argument~; (2) whether the present party ie 
capable and willing to make such arguments; and (3) whether 
the would-be intervenor would offer any necessary elements 
to the proceedinge that other parties would neglect. California 
v. Tahoe Regional Planning Agency, 792 F.2d 775, 778 (9th 
Cir. 1986). The prospective intervenor bears the burden of 
demonstrating that eXisting parties do not adequately repre-
sene its interests. sagebrush, 713 F.2d at 52B. However, we 
follow Trbovich v. United Mine Workers, 404 U.S. 528, SJ8 
n. 10 (1972), in holding that the requirement of inadequate 
representation is satisfied if the applicant shows that represen­
tation "may be" inadequate. Sagebrush, 713 F.2d at 528. 

ONRC argues that the federal defendants in the case, the 
Secretaries of Agriculture and Interior, do not adequately rep­
resent ONRC's interests. 

ONRC insists, first, that the Secretaries cannot adequately 
repr~s~nt its interests becau~e it took a "differen[t] . ' .. 
position [ ]" thap the Secretaries did with respect to the 
district 
court~s decision co enter a permanent injunction. Whereas the 
Secretaries favored such an order because it would be appeal­
able, ONRC disagreed. Thi~ disagreement is minor, however, 
and it is not central to NFRC's declaratory action'. Moreover, 
it reflects only a difference in strategy. 

ONRC"s next argument is that the Secretaries cannot repre­
~ent it adequately because ONRC and other would-be interve­
nors have sued the government numerous times to compel . 
compliance with various environmental statutes. In this case, 
however, the Secretaries and ONRC are seeking the same lim­
ited interpretation of Section 2001(k) (1). Wher~ an applicant 
for intervention and an existing party "have the same ultimate 
objective, a presumption of adequacy of representation 
arises." Oregon Envtl. Council v. oregon Dept. of Envtl. 
Quality, 775 F. SUppa 353, 359 (0. Ore. 1991) (citing Ameri­
can Nat'l Bank and Trust Co. of Chicago v. City of Chicago, 
865 F.2d 144, 148 n. 3 (7th Cir. 1989)}. 
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[7] Because ONRC alleges only minor differencee in opin-
ion with the Secretarie9, it fails to demonstrate inadequacy of 
representation in this case. 

B. Permissive Intervention 

RegarrHT'tg permissive intervention, Fed. R. Civ. P. 24 (b) (2) 
provides: 

Upon timely application anyone shall be ·permitted 
to intervene in an action ... when an.applicant's 
claim or defense and the main action have a question 
or law or fact in common. . . . In exercising its dis­
cretion the court shall consider whether the interven­
tion will unduly delay or prejudice the adjudication 
of the rights of the original parties. 

We have held that a court may grant permissive interven-
tion where the applicant tor intervention s~ows (1) indepen­
dent grounds for jurisdiction; (2) the motion is timely; and (3) 
the applicant's claim or defense. and the main action, have a 
question of law or a question of fact in common. Greene, 996 
F.2d at 978. 

(a] In this case, ONRC fails to satisfy the first prong of the 
permissive intervention standard, since it asserts no indepen­
dent basis for jurisdiction. Because Section 02001(k) (1) con­
tains a mandate to the secretaries to release certain timber 
sale~1 and admits of no limitations posed by other laws, it 
appsa.rs that ·ONRC cannot allege grounds for jurisdiction in· 
this case. 

CONCLUSION / 

.. ~ 
We AFFIRM the district court's summary judgment order 
of September 13, 1995, and we AFFIRM its October 17,·· 1995 
permanent injunction. 
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We AFFIRM the district court's decision to deny Oregon 
Natural Resource council's motion to intervene in Northwest 

. Forest Resources Council's declaratory action. 
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I. 

J:N'l'RODUCT:rON 

Plaintiff-appellee Scott Timber Co. opposes federal 

appellants' and appellant Oregon Natural Resources Council's 

(ONRC) Motion for Stay Pending Appeal in these consolidated 

appeals. 

The district court's January ~9 Order compelled federal 

appellants to immediately award, release, and permit to be 

completed all timber sales subject to release under Section 

2001(k) of the Emergency Salvage Timber Sale Act {Emergenoy 

Salvage Act}, pub. L. No. 104-19, § 2001, 109 Stat. 194, 240-47 

(1995). On January 26, 1996,. the district court stayed that 

Order for eixty days through April 3, 1996. CR 363. 

On April 3, 1996, on federal defendant/appellants' 

motion, the district court extended its earlier 60-day stay, The 

court divided the timber sales at issue into three categories and 

further stayed logging on the units for 5, 14, or 60 days, 

depending on the category of the sale. (Attached as Addendum to 

ONRC's Mot. Stay Pending App.). 

Specifically, in its April 3, 1~96 Order, the district 

court: (1) stayed for a period of 60 days 25 sale units as to 

which plaintiffs dO,not claim a necessity to commence immediate 

harvest in order to meet the September 30, 1996 deadline under 

the Emergency Salvage Act, and as to which federal defendants 

have determined that no murrelete are "known to be nesting ll
; (2) 

stayed for a period of 14 days 22 sale units above which o~erhead 

1 SWH\swhl<.7S07 
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circling marbled murrelets or near-boundary nesting behavior has 

been observed: and (3) stayed for a period ot fi~e days 52 sales 

as to which plaintiffs claim a need to immediately commence 

harvest in order to meet the september 30 d~adline, and as to 

which federal defendants have determined that no murrelets are 

"known to be nesting." rd. 

Federal appellants and appellants ONRC, at al. have now 

moved to stay the district court's April 3 Order indefinitely 

pending app~al_ This Court granted a stay until the May 7, 1996 

hearing on the merits. Appellee Scott Timber Co_ opposes any 

further stay of the district court's January 19, 1996 Order. Any 

further stay until the Ninth Circuit rules on appellants' pending 

appeal would frustrate the intent of the, statute to provide 

immediate release. 

II. 

STANDARD FOR STAY PENDING APPEAL 

The standard for obtaining a stay pending appeal in the 

Ninth Circuit is the same as that tor obtaining a preliminary 

injunction from the district court. The Court of' Appeals 

evaluates: (1) the likelihood of success on the merits; (2) the 

irreparable harm, if any, to-the movant if the stay is denied; 

(3) the bal~nce of harms and potential injury to other.parties if 

the stay is granted; and (4) the public interest. Hilton V. 

Braunskill, 48l U.S. 770, 776-79 (1987); Ambulance Ser~. of Rgno. 

Inc. v. Nevada Ambulance Servs., Inc., 819 F.2d 9~O (9th Cir. 

1987) . 

2 SWX\ $whk7 5 07 
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III. 

ARGUMENT 

A. Appellants Have Failed to Demonatrate a S~~ona 
Like~1hoOd of Success on the Merits. 

The parties 'have already briefed the merits of this 

appeal and appellants have not demonstrated a likelihood of 

sUccess on the merits. Under SecC10n 2001(k) (2), a sale unit may 

be excluded from release if a marbled murrelet "is known to be 

nssting within the acreage that is the subject of the sale unit.~ 

Pub. L. No. 104-19, § 2001(k) (2), 109 stat. 194, 240-47. The 

diatrict court did not err in concluding that under Pub. L. 

No. 104-19, Section 2001 (k) (2) t Ira 'known to be nesting' 

determination may not be based only on behavioral observations of 

a murrelet located outside sale unit boundaries./I January 19, 

1996 Order at 16, ER 340. 1 The district court correctly held 

that an expansive intl!:rpretation using the Pacifi'c Seabird Group 

(PSG) Protocol is inconsistent with the plain,language of 

Section 200~(k) (2)1 which only permits sale units to be withheld 

where there is IIsufficient evidence tha.t a rnurrelet is currently 

nesting!! within the unit. (Emphasis original.) ER 340 at 8. 

Because th9 pla.in terms of the statute require nest,ing 

t.o be "within" the actual sale unit, the court properly rejected 

4 Rather than duplicate material alr9ady submitted by the 
parties in the Excerpts and Supplemental Excerpts of Record, 
appellee Scott Timber will refer to these existing documents on 
file with the Court. Scott Timber has submitted a tew additional 
docum9nts prepared since the briefing on the merits in Appellee 
Scott Timber Exhibits in Opposition to the Emergency stay Pending 
A.ppea.l ("Scott Stay Ex. _"). 
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I4J 005 



04/22/96 MON 12:12 FAX 2025144240 ENRD APPELLATE 

the wholesale application of the PSG protocol for determining 

"occupancy," which evaluates non-nesting murrelet behavior in 

other adjacent stands within a quarter mile of the sale'unit. ER 

340 at 7-10. Sy interprecing the plain language of 

Section 2001(k) (2), the district court properly concluded that in 

order to exclude a sale based upon a murrelet "known to be 

nesting" determination, the agency must find that a murrelet is: 

(1) currently; (2) nesting;. (3) within sale unit bounda.ries, 

based on the observation of evidence locaced sub-canopy within 

the actual "sale unit boundaries." ER 340 a.t 7-10, 20 -21. This 

holding is derived from the clear language of the statute and 

should be affirmed. 

Although the nesting exception in Section 2001(k) (2) 

plainly requires current nesting within the sale ·unit, the court 

noted a latent ambiguity behind the provision. Specifically, the 

court stated that "the plain language of Section 2001(k) (2) does 

not specify the evidence necessary" to support the nesting 

exception. ER 340 at 11. Facing this latent ambiguity, the 

court reviewed the legislative history behind section 2001(k) and 

considered other extrinsic interpretive sources~ Consistent with 

the Supreme Court's decision"in Chevron,' USA. Inc. Y. Natural 

Reeource6 Defense council, 467 U.S. 837, 842-43 {1984}, the 

district court properly concluded that applying the PSG protocol 

and relying 6n evidence outside sale unit boundaries for a "known 

to be nesting" determina.tion ·is an impermissible construction of 

the statute. ER 340 at 8, 9 n.3, 10, 14-16, and 20. 

4 SlfH\swhk7507 
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Section 2001(~) was designed to award and release these 

timber sales within 45 days ,after the date ot enactment of the 

statute to provide emergency relief. Appellants now request'for 

the Court to d91ay release of the s~le6 even further which would 

frustrate the intent of Congress.· 

By the time of the May 7, 1996 hearing, there will be 

only five months to harvest approximately 63 million board feec 

(MMBF) in Scott Timber's remaining 13 sales. Quast Dec. , 3, 

attached as Scott Stay Ex_ B, C~ 417. This represents OVer 10 

MMBF per month, which will require over 150 people per month full 

time for thl';! next fiv-e months to complete ,the sales. Quast Dec. 

, 3. If this Court waits even 60 days t'o rule following oral 

argument, only three months would remain to finish the sales, and 

Scott Timber would need to employ over 225 per month to finish 

the sales. Id. There are not enough qualified logging 

contractors available to finish the work in just three m~nths it 

there is an additional 60-day stay. Id. 

To accommodate the ooncerns of appellants, scott Timber 

has evaluated its sales to identify sales in which it must start 

work immediately to complete the sales by September 30, 1996, and 

where the marbled murrelet is not known to be nest~ng in a sale 

unit_ Se.,g Scott Stay Exs. A and B. The Declaration of Peter 

Quast explains that Scott Timber wants to begin logging the 

Beamer 7J.2, Wapati 305, Indian Hook, and the Skywalker' timber 

sales: In addition, the company wishes to begin road 

5 ~\BWhJ(7507 
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construction on the Fivemile Flume sale and falling of trees in 

units 3 and 5. Quast Dec. ~ 9-~4. 

Unit 1 of the Beamer 712 sale was determined occupied 

by a survey five years ago of the Keller 605 timber sale. A road 

,and young plantation occur between Unit 1 and the ~el1er 605 

survey st~tion well away from Unit 1 of the Beamer 712 sale. 

Quast Dec. ~ lO. Unit 2 of the Beamer 722 eale wae clas'sified as 

occupied based on murrelet detections outside the unit to the 

~est. None of the detections for Unit 1 or Unit 2 were below 

canopy behavior. Id. 

Scott Timber seeks release of Unit 3 and 5 on the 

wapati 305 sale. The murrelet occupied behavior for Unit 3 was 

on t.he other side of the ridge and outside of the unit. Quast 

Dec. ~ 11. Unit 5 is further downslope from Unit: 3 and was 

'classified as occupied by the same behavior. ld. The unit 18 

classified occupied by association because it is in the 

contiguous stand ~ithin one-quarter mile of the occupied behavior 

associated with Unit 3. Unit 5 has eix of 26 acres ot timber 

that is already felled and bucked, and is deteriorating. Id~ 

The balance of Unit 5 i,e younger timber with small limbs that 

provide no suitable nesting sites. See photographs ~ttached to 

Quast Dec. " 12. 

The Indian Hook sale has several units that are stayed. 

Scott Timber seeks release of Units 1, 2, and 3. Unit 1 is 

classified as occu~ied based on one observation of above canopy 

behavior. Quast Dec. , 12. The only other observation from the 

SWH\awh!t7507 
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survey unit were birds heard outside the unit boundary. Unit 2 

was determined occupied by the same detections because it ~as 

contiguous habitat to Unit 1. Unit 3 had no above or below 

canopy murrelet behavior within the unit boundaries and was 

classified occupied based on behavior in Unit 4. Id. 

The Skywalker sale has three stayed units and Scott 

Timber requests the release of. Units 3 and 5. The murrelet 

detection6 are all outside the units. Unit 3 detections were 

well outside the unit in the bottom of Walker Creek. Quast Dec. 

1 13. The classification of occupancy for Unit 5 was also based 

on detections outside the unit. rd. 

Finally, to complete the Fivemile Flume timber sale, 

Scott Timber must be'gin road construction to Units 2' and 3. 

Quast Dec. , 14. The Fi \Temile Flume sale is the 'only Scott 

Timber sale that requires road construction. There were auditory 

detections of murrelets in Unit 2, but no subcanopy behavior was 

obeerved. Unit 3 was classified occupied based on above canopy 

murrelet behavior and by flying across a ridge outside t'he unit 

through the tips of the trees. Id. 

Federal defendant$ argue that the unit should not be 

released where: 1) there are· nesting detections near/·but 

outside, of sale units, and 2) there was circling above units. 

such evidence cannot establish· "nesting" under the statute. 

Section 2001(k) did not create buffer zones around units. ~ 

~, prohibition of the cr9ation o£ buffer zones or perimeters 

around land declared to be wilderness, NQrthwest Motorcyclg 
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Association v. U.S. Dept. of Agriculture, ~8 F.3d l468, ~480 (9th 

Cir.1994). 

Three of Scott Timber's units are argUed to have 

evidence of "ci,rcling behavior directly over the sale unit" 

Units 2 and 3 on Fi~emila Flume and Unit 1 on Indian Hqok. 

Again, evidence of circling over a unit is not relevant to a 

determination that birds axe "known to be nesting" within that 

unit. Indeed, the circling which was obser~ed over Scott's units 

shows that circling over a unit cannot prove nesting in that 

unit. The observation of circling above the Indian Hook sale, 

for example, involved a bird tlying,trom outside the unit 

over the northeast corner of the unit and out again. Its flight 

involved crossing over another unit before it crossed over the 

Indian Hook unit; See, Exhibit 6 to Quast Dec. Obviously, the 

bird did not have a nest site in each area it crossed over. 

B. The Balaug9 of Har.ms and pub~ic rntereat compel the 
Denial of a Stay Pending Appeal. 

~ • Balance of Harms. 

Appellants argue that without a stay there will be 

irreparable harm because: (l) some murrelet habitat will be lost; 

and (2) the loss of murrelet habitat maY,contribute'to the 

species' eventual extinction. This argument, however, is simply 

an eXpression of appellants' dissatisfaction with the policy 

choice behind 2001(k). Congress knew that in proceeding with the 

sales cov~red by 200~(k), some murrelet habitat would be lost. 

As a protection, Congress chose to exempt units containing 

murrelets that were "known to be nesting." 'the fact that 2001(k) 
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authorizes harvest within potential murrelet habitat is 

insufficient to establish irreparable harm for purposes of a stay 

p~nding appeal. 

The amount of murrelet habitat subject to release is 

less than one percent of the murrelet habitat on the Pacific 

Coast. There are over 4,453,200 acres of proposed critical 

habitat for the marbled murrelet. ~O Fed. Reg. 40892, 40901 

(August 10, 1~95). The total aruount of murrelet habitat is eV9n 

greater because not all suitable nesting habitat is included in 

che proposed critical habitat units. Id. at 40900. The 

government argues approximately 2,100 acres of timber sales would 

be released. Memorandum in Support of Motion for Appellants, Dan 

Glickman, et al. for Continuation of Stay Pending Appeal at 7. 

This represents .047 percent of t,he total proposed marbled 

murrelet critical habitat. Furthermorej in the first proposed 

rule for critical habitat, the Fish and Wi~dlife Service 

concluded that these existing sales did not need to be designated 

critical habitat. The Pish and Wildlife Service explained "the 

Service proposes to exclude sold and awarded sales fr.om any final 

critical habitat designation due to economic impacts, both 

regionally and nationally, due to the limited amount 'of volume 

available for federal harvest." 59 Fed. Reg. 3811, 3819 (January 

27, 1994). 

The loss of some murrelet habitat cannot serve as a 

basis for irreparable injury. This is elcactly what Congress 

intended in enacting Section 2001(k). 

9 SWH\swh1l;1S07 
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Bala.naing 'the equities' when conSidering 
whether an injunation should issue, is 
lawyers' jargon for choosing between 
conflicting public interests. When Congress 
itself has struck the balance, has defined 
the way to be given the competing interest, a 
court of equity ig not justified in ignoring 
that pronouncement under the guise of 
exercising equitable discretion. 

Youngstown Sheet and Tube Co. v. Sawyer, 343 U.S. 579, 609-610 

(1952) (concurring opinion). Because Congress has already 

conducted the balancing in the statute by only excluding sale 

units in which threatened or endangered species are "known to be 

nesting," the Court should reject appellants' attempt to use the 

effect of the statute as a basis for irreparable harm. 

Under section 2001(k), the 'Secretaries :of Agriculture 

and Interior were directed to award and release these timber 

sales within 45 days after the date of enactment of the statute. 

Appellants now requests for the Court to delay release of the 

sales even further. In view of the purpose behind 

Section 2001{k), the balance of harms unquestionably tips in 

favor of appellees against appellants' request for a stay. 

2. ~ub~~o Interest. 

Should the Court grant appellants' motion and stay the 

di~trict court's January 19 Order, appellees will undoubtedly 
, 0 

suffer harm by continuing to be denied the volume they were 

promised by Congress under the terms of the Rescissions Act. The 

public interest lies in favor of enforcing the district court's 

order. Except for units in which murrelets or othe~ threatened 

or endangered species are "known to be nesting, I~ Section 2001 (k)' 

10 tma\,"whk7507 
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directs the immediate release of these timber sales. The 

district court's order is crafted to accomp~ish Chis result and, 

thus furthers the public interest. 

Litigation conoerning release of the Section 2000(k) 

timber sales have already eliminated nine of the 14 months duriI"j.g 

which these salee can be operaced under the Rescissions Act. 

Only about five months remain before the Rescissions Act expires 

on September 30, 1996. Scott Timber simply cannot complete its 

13 timber sales "in only a few months. Scott Stay Ex. B at ,. 2"; 

The central purpose of the Emergency Salvage Act was to provide 

emergency relief for timber purchaeers by immedi~tely releasing 
i 

salss that have been delayed for ne~rlY five years because of 

protracted consultation under with the Fish and Wildlife Service . 
• 

This central purpose would be defeated by any further jUdicial 

stay_ Civ-ing effect to" the January 19 Order", which compels the 

Secretaries to release the sales, would avoid frustrating this 

legislative purpose. Denying any further stay in this case is 

entirely consistent with this Circuit's earlier rulings. 

For example, in AlbanQ v. Schering-Plough CQrporation, 

912 ~.2d 384. 389 (9th Cir. 1990), ~ert. denied, 498 U.S. 1085 

(1991)1 the Ninth Circuit set aside a court order that would have 

precluded a claimant from fi~ing a claim under the Age 

Discrimination Claims ,Assistance Act of 1988- This Court held 

t,hat the order "would frustrate the will of Congress, in its 

attempt to remedy the harsh effects of the BEOC's inaction, by 

permitting further inaction by the EEOC to negate the provisions 
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of the remedial act." Here, ,further inaction by feder .... l 

defendants will negate the provisions of the Rescissions Act by 

failing to provide needed timber to the mills from sales where no 

ma:t:'bled murrelets are "known to be nesting. II Extending the stay 

of the timber sales prevents an act of Congress from being 

enforced and frustrates the will of Congress. This will was to 

have the sales immediately released to be harvested in fiscal 

years ~995 and 1996. See,~, McLeod v. Local 239 Int'II 

Brother.hood of Teamsters, 330 p.2d 108, 111 (2nd Cir. 1964) 

(upholding injunction when to do otherwise "would £rust,rate the 

clear'objeotive of Congress"). scott Timber simply could not 

complete its sales as provided for in the ~mergenoy Salvage 

Timber Sale Program is a stay is granted. 

IV. 

CONCLUSION 

Appellants have failed to demonstrate that a stay of 

the district court's January 19, 1996 Order is warranted- For 

the reasons set forth above, the Court should deny federal 
, 

appellants' and appellant ONRC's motions to stay the distriot 

court's January 19 Order pending appeal. 

DATED this fB~aY'Of April, 1996. 

& KIRTLEY 

w;(~ By __ ~~~~ ________________ __ 
sc Horngren 

12 

Shay s. Scott 
Attornsys for Appellee Scott 
Timber Co. 

SWH\swhk7507 

~014 



04/22/96 MON 12:15 FAX 2025144240 
ENRD APPELLATE 

CERTIFICATE OF SERVIC~ 

I hereby c@rtify that I served the foregoing PLAINTIFF­

APPEL~~E SCOTT TIMBER CO.'S OPPOSITION TO STAY PENDiNG APPEAL on 

the following parties: 

Ms. Patti A. Goldman VIA FEDERAL EXPRESS 
Mr. Adam J. Berger 
Ms. Kristen J. Boyles 
Sierra club Legal Defense Fund 
705 Second Avenue, Suite 203 
Seattle, WA 98104 

Attorneys for Plaintiffs 

Mr. Mark Rutzick VIA REG:t1LAR MA:Ir" 
500 Pioneer Tower 
S9a S.W. Fifth Avenue 
Portland, Oregon 97204 

Attorney for NFRC 

Mr. Albert M. Ferlo, Jr. VIA FEDERAL EXPRESS 
U.S. Depdrtment of Justice 
ENR Division 0 

Appellate Section 
9th « Pennsylvania Avenue, N.W. 
Room 2336 
Washington, D.C. 20530 

Attorneys for Defendants 

by serving a true and correct copy thereat by the means indicated 

to said parties on the date stated below. 

DATED April l~~ 1996. 

,~ oj) 
?;t.f I 

Seo t W.Horngren 
Attorney for Plaintiff-
Appellee Scott Timber Co. 

~015 



DATE: 

:&,ROM~ 

RE: 

ENRD APPELLATE 

u.s. DEPARTMENT OF JUSTICE 
~NVIRONMENT & NATURAL RESOURCES DXVXSXON 

APPELLATE SECTION 
WASHING~ON. D.C. 20530 

PAX NUMBER (202) 514-4240 

April 22, 1996 

Albert M. Perla, Jr. 

NFRC v. Glickman and 5abbitt 

OFPJ:CE PHONEa (202) 514~2757 

NUMBER OF PAGES: Message and ~3 pages 

PLEASE DELXVER TO: Don Barry 208-4684 

MESSAGE: 

Bob Baum 208-3877 
David Gay@r 

Dinah Bear 456-0753 
Br~an Burke 720-4732 

Mark Gaede 
Greg Fra~ier 720-5437 
Mike Gippert,' 6~0-2730 

Jay McWhirter 
Jim perry 

Jeff Handy (503) 326-3807 
Nancy Hayes 208-5242 
Gerry Jackson 208-6916 
Elena Kagan 456-1647 
Don Knowles (503) 326-6282 
Jim Sutherland(503) 465-6582 
Karen Mouritsen 21~-179f 

Kris Clark 
Roger Nesbit (503) 231-2166 

Diane Hoobler 
Chris Nolin 3~5-4941 
Jason Patlis (301) 713~0658 
Rick Prauea 20S~1045 . 
Tom Tuchmann (503) 326-6254 
Sue Zike (503) 326-7742 

Attached is Scott Timber's reply to our motion for stay 
pending appeal. Under the Court's ~pril St 1996 order 
granting the stay, Scott Timber had 14 days to file any 
response to the motion. The stay wi~l remain in pl.ace at 
leas~ until. oral arguement. 

1: plan to fi1e a short J:'eponse to Sootts' and 
NFRC's m~oranda by Wednesday, April 24. ~ w~ll 
oirculate the response for comment. 

Please call if you have any questions. 

Al FerlO 

~OOl 



04/22/96 MON 10:43 FAX 2025144240 ENRD APPELLATE 

UNITED STATES COUR~ OF APPEALS 
FOR THE NINTH CIRCUIT 

Nos. 96-35l06 

PILCHUCK AUDOBONSOCIETY, et al., 
Plaintiffs-Appellants, 

v. 
DAN GLICKMAN, in his official capacity as S.ecretary of 

Agriculture, et al., 
Defendants-Appellants, 

and 
NORTHWEST FOREST RBSOURCECOUNCIL, an Oregon corporation, et al., 

Defendants-Intervenors-Appellees. 

Nos. 96-35107, 96-35123 & 96-35132 

NORTHWEST FOREST RESOURCE COUNCIL, an Oregon corporation, and 
SCOTT TIMBER CO., an Oregon corporation, 

Plaintiffs-Appellees, 

v. 
DAN GLICKMAN, in his official capacity as Secretary of 

Agriculture, et al., 
Defen dants-Appellant5, 

and 
OREGON NATURAL RESOURCES COUNCIL, INC .', et al., 

Defendants-Intervenors-Appellants. 

ON APPEAL FROM THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF OREGON 

C1v. Nos. 95-6244-HO, 95-6384-HO, & 95-6267~HO 
(Consolidated) 

APPELLEE SCOTT TIMBER CO.'S OPPOSITION TO STAY. ?ENPING APPEAL 

SCOTT W. HORNGREN, OSB No. 88060 
SHAY S. SCOTT, aSB No. 93421 
Haglund & Kircley 
101 SW·Main, Suite 1800 
Portland, Oregon 97204 
Telephone: (503) 225-0777 

Attorneys for Appellee Scott Timber Co. 

SWH\swhJo;7S07 

141 002 



04/22/96 MON 10:43 FAX 2025144240 ENRD APPELLATE 

J:. 

INTRODUCTION 

Plaintiff-appellee Scott Timber Co. opposes federal 

appellants' and appellant Oregon Natural Resources Council's 

(ONRC) Motion for Stay Pending Appeal in these consolidated 

appeals. 

The district court's January 19 Order compelled federal 

appe~lant6 to immediately award,releaee, and permit to be 

completed all timber sales subject to release under Section 

2001(k) of the Emergency salvage Timber Sale Act (Emergency 

Salvage Act), Pub_ L. No. 104-19, § 2001, 109 Stat. 194, 240-47 

(1995). On January 26, 1996, the district court stayed that 

Order for sixty days through April 3, 1996. CR 363. 

On April 3, 1996, on federal defendant/appellants' 

motion, the district court extended its earlier 60-day stay. The 

court divided the timber sales at issue into three categories and 

turther stayed logging on the units tor 5, 14, or 60 days, 

depending on the category of the sale. (Attached as Addendum to 

ONRC's Mot. Stay Pending App.). 

Specifically, in its April J, 1~96 Order, the district 

court: (1) stayed for a period of 60 days 25 sale units as to 

which plaintiffs do not claim a necessity to commence immediate 

harvest in order to meet the September 30, 1996 deadline under 

the Emergency Salvage Act, and a5 to whi~h fede~al defendants 

have determined that no murrelets are "known to be nesting ll
; (2) 

stayed for a period of l4 days 22 sale units above which overhead 
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circling marbled murrelets or near-boundary nesting oehavior has 

been observed; and (3) stayed for a period of five days 52 sales 

as to which plain~iffs claim a need to immediately commence 

harvest in order to meet the September 30 d~adline, and as to 

which federal defendants have determined that no murrelets are 

"known to be nesting. II Id. 

Federal appellants and appellants ONRC, et al. have now 

moved to stay the district court's April 3, ord~r indefin~tely 

pending appeal. This Court granted a stay until the May 7, 1996 

hearing on the merits. Appellee scot~ Timber Co. opposes any 

further stay of the district court's January 19, 1996 Order. Any 

fUrther stay until the Ninth ,Circuit rules on appellants' pending 

appeal would frustrate the intent of the, statute to p~ovide 

immediate release. 

J:J:. 

STANDARD FOR STAY PENDING APPEAL 

The standard for obtaining a stay pending appeal in the 

Ninth Circuit is the same as that for obtaining a preliminary 

injunction from the district court. The Court of Appeals 

evaluates: (1) the likelihood of success on the merits; (2) the 

irreparable harm, if any, to·the movant if the stay is denied; 

(3) the balance of harms and potential injury to other ,parties if 

the stay is granted; and (4) the public interest.: Hilton v. 

Braun~kill, 481 u.s. 770, 776-79 (19a7); Ambulance Servo of Reno. 

Inc. v. Nevada Ambulance Serve., Inc., 819 F.2d 910 (9th Cir. 

1.967) . 

2 SWH\awhk7507 

I4J 004 



Q4/22!96 MON 10:44 FAX 2025144240 ENRD APPELLATE 

ARGUMENT 

A. Appe11ants Have Fa~led to Demonstrate a Strong 
Likelihood of Suooess on the Merics. 

The parties 'have already briefed the merits of 

appeal and appellants have not demonstrated a likelihood 

success on the merits. Under section 2001 {k} (2) , a sale 
, 

be excluded from release if a marbled lIIurrelet lIis known 

this 

ot 

unit ma.y 

to be 

nesting within the acreage that is the subject of the sale unit." 

Pub. L. No. 104-19, § 2001(k) (2), 10~ Stat. 1~4, 240-47. The 

district court did not err in concluding that under Pub. L. 

No. 104-19, Section 2001(k) (2), "a 'known to be nesting' 

determination may not be ba5ed only on behavioral observations of 

a murrelet located outside sale unit boundaries.": January 19, 

1996 Order at 16, ER 340. 1 The districe court correctly held 

that an expansive interpretation using the Pacific Seabird Group 

(PSG) Protocol is inconsistent with the plain ,language of 

Section 2001(k) (2). which only permits sale units to be withheld 

where there is IIsufficient evidence that a murrelet is currently 

nesting ll within the unit. (Emphasis original.) ER 340 at 8. 

Because the plain terms of the statute require nesting 

to be 11 within" the actual sale unit, the court proper~y rejected 

1 Rather than duplicate material already submitted by the 
parties in the Excerpts and Supplemental E~cerpts of Record, 
appellee Scott Timber will refer to these existing documenta on 
file with the Court. Scott Timber has submitted a few additional 
documents prepared since the briefing on the merits in Appellee 
Scott Timber Exhibits in Opposition to the Emergency Stay pending' 
Appeal ("Scott Stay Ex. _II)_ 
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I 
the wholesa.le appl'ication of the PSG protocol for determining 

"occupancy," which evaluates non-nesting murrelet' behavior in 

other adjacent stands within a quarter mile of the sale'unit. ER 

340 at 7-10. By interpreting the plain language of 

section ~OOl(k) (2), the district court properly cbncluded that in 

order to exclude a sale based upon a murrelet "known to be 

nesting" determination, the agency must find that a murrelet 1S; 

(1) currently; (2) nesting; (~) within 3ale unit boundaries, 

based on the observation of evidence located sub-canopy within 

the actual "sale unit boundaries." ER 340 at 7-10, 20-21. This 

holding is derived from the clear language of the statute and 

should be affirmed. 

Although the nesting exception in Section 2001(k) (2) 

plainly requires current nesting within the sale unit, the court 

noted a latent ambiguity behind the provision. Specifically, the 

court stated that "the plain language of Section 2001(k) (2) does 

not specify the evid~nce necessary" to support the nesting 

exception. ER 340 at 11. Fating this latent ambiguity, the 

court reviewed the legislative history behind Section 2001(k) and 

considered other extrinsic interpretive sources', Consistent with 

the Supreme Court's decision'in Chevron,' USA \ Inc, v. Natural 

Resources Defense Council, 467 U.S. 837, 842-43 (~984), the 

district court properly concluded that applying 'the' PSG protocol 

and relying o'n evidenoe outside sale unit boundarie~ for a "known 

to be nesting" determination ,is an impermissible construction of 

the statute. BR 340 at 8, ~ n.3 1 10, ~4-16, and 20. 
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Section 2001(k) was designed to award and release these 

timber sales within 45 days.after the date of enactment of the 

statute to provide emergency relief. Appellants now request· for 

the Court to delay release of the sales even further which would 

frustrate the intent of Congress. 

By the time of the May 7, 1996 hearing, there will be 

only five months to harvest approximately 63 million board feet 

(MMBF) in Scott Timber's remaining 13 sales. Quast Dac. ~ 3, 

attached as Scott Stay Ex. B, CR 417. This represents over 10 

MMBF per month, which will require over 150 people per month. full 

time for the next five months to complete the sales. Quast Dec. 

~ 3. !f this Court waits even 60 days to rule following oral 

argument, only three months would remain to finish the sales, and 

Scott Timber would need to employ over 225 per month to finish 

the sales. ~ There are not enough qualified logging 

contractors available to finish the work in just three months if 

there is an additional GO-day stay. Id. 

To accommodate the concerns of appellants, Scott Timber 

has evaluated its sales to identify sales in which it must start 

work immediately to complete the sales by September 30, 1996, and 

where the marbled murre lee is not known to be nest~ng in a sale 

unit. See Scott Stay Exs. A and B. The Declaration of Peter 

Quast explains that Scott Timber wants to begin logging the 

Beamer 712, Wa.pati 3 os, Indian Hook, and the Skywalker· timber 

sales~ In addition, the company wishes to begin road 
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construction on the Fivemile Flume sala and falling of tree6 in 

units 3 and 5. Quast Dec. ~ 9-14. 

Unit 1 of the Eeamer 712 sale was determined occupied 

by a survey five years ago of the Keller 605 timber sale.' A road 

,and young plantation occur between Unit 1 and the Keller 605 

survey station well away from Unit 1 of the Beamer 712 sale. 

Quast Dec. ~ 10. Unit 2 of the Beamer 712 sale was clas'sified as 

occupied based on murrelet det@ctions outside the unit to the 

west. None of the detections for Unit 1 or Unit 2 were below 

canopy behavior. Id. 

Scott Timber seeks release of Unit 3 and 5 on the 

Wapati 305 sale. The murrelet occupied behavior for Unit 3 was 

on the other side of the ridge and outside of the unit. Quast 

'Dec. ~ 11. Unit 5 is further downslope from Unit 3 and was 

classified as occupied by the same behavior. ~ The unit ~8 

classified occupied by association because it is in the 

conti~10us stand within one-quarter mile of the occupied behavior 

associated with Unit 3. Unit 5 has six of 26 acres of timber 

that is already felled and bucked, and i6 deteriorating. ~ 

The balance of Unit 5 is younger timber with small limbs that 

provide no suicable nesting 3ites. See pnotograpbs attached to 

Quast Dec. ~ 11. 

The Indian Hook sale has several units that are stayed. 

Scott Timber seeks release of Units 1, 2, and 3. Unit 1 is 

classified as occupied based on one observation of above canopy 

behavior.. Quast Dec. , 12. Tha only other observation from the 

6 SNH\swhK.7S0? 
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survey unit were birds heard outside the unit boundary. Un~t 2 

was determined occupied by the same detections because it was 

contiguous habitat to Unit 1.. Unit 3 had no above or below 

canopy murrelet behavior within the unit boundaries and was 

classified 'occupied based on behavior in Unit 4. Id. 

The Skywalker sale has three stayed units and scott 

Timber requests the release of.Units 3 and 5. The murrelet 

detections are all outside th~ unit~. Unit 3 detections were 

well outside the unit in the bottom of Walker Creek. Quast Dec. 

, 13. Th~ classification of oooupancy for Unit 5 was also based 

on detections outside the unit. rd. 

Finally, to complete the Fivemile.Flume timber sale, 

Scott Timber must begin road construction to units 2·and 3. 

Quast Dec. 1 14. The' Fivemile Flume sale is the only Scott 

Timber sale that requires road construction.' The:r;e were auditory 

detections of murrelets in Unit 2, but no subcanopy behavior was 

observed. Unit 3 was classified occupied based on above canopy 

murrelet behavior and by flying across a ridge outside t'he unit 

through the tips of the trees. Id. 

Federal defendants argue that the unit should not be 

released where: 1) there are· nesting deteccions near,'but 

outside, of sale units, and 2) there was circling above units. 

Such e'lridence cannot establish· nnesting" under the statute. 

Section 2Q01(k) did not create buff~r zones around units. See l 

~, prohibition of the creation of buffer zones or perimeters 

around land declared to be wilderness, Northwest Motorcycle 
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Association v. u.s. Dept. of Agricultura, 18 F.3d 14G9, 1480 (9th 

Cir. 1994). 

Three of Scott Timber's unit~ are a~gued to have 

evidence of "ci.rcling behavior directly over the sale unit" 

Units 2 and 3 on Fivemile Flume and Unit l on Indian Hook. 

Again, evidence of ci~cling over a unit is not relevant to a 

determination that birds are "known to be nesting" within that 

unit. Indeed, the circling which was observed over Scott'e unite 

shows that circling over a unit cannot prove nesting in that 

unit. Th~ observation of circling above the Indian Hook sale, 

for example, involved a bird flying from outside the unit 

over the northeast co~ner of the unit and out again. Its flight 

involved crossing over another unit before it crossed over the 

Indian Hook unit. see, Exhibit 6 to Quast Dec. Obviously, the 

bird did not have a nest site in each area it crossed over. 

B. The Balance of Harms and Pub~ic Interest Compel the 
Den~a~ of a Stay Pending Ageeal. 

1. Balance of Harms. 

Appellants argue that without a stay there will be 

irreparable harm because: (1) some murrel~t habitat will be lost; 

and (2) the loss of murrelet habitat maycontribute'to the 

species' @ventual extinction. This argument, however, is simply 

an expression of appellants' dissatisfaction with the policy 

choice behind 2001(k). Congress knew that in proceeding with the 

sales covered by 2001(k), some murrelet habitat would be lost. 

As a protection, Congress chose to exempt uniCs containing 

murrelets that were "known to be nesting." The fact that 2001 (k) 
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authorizes harvest within potential murrelet habitat is 

insufficient to establish irreparable harm for purposes of a stay 

pending appea.l. 

The amount of murrelet habitat subject to release is 

less than one percent of the murrelec habitat on the Pacific 

Coast. There are over 4,453,200 acres of proposed critical 

habitat for che marbled murrelet. 60 Fed. Reg. 40892, 40901 

(August 10, 1995) _ The total amount of murrelet habitat is even 

greater because not alt suitable nesting habitat is included in 

the proposed critical habitat units. ~ at 40900. The 

government argues approximately 2,100 acres of timber sales would 

be released. Memorandum in Support of Motion for Appellants, Dan 

Glickman, et al. for Continuation of Stay Pending Appeal at 7. 

This rep~esents .047 percent ot the total proposed marbled 

murrelet critical habitat. Furthermore; in the first proposed 

rule for critical habitat, the Fish and wildlife Service 

concluded that these existing sales did not need to be desig~ated 

critical habitat. The Fish and Wildlife Service explained 'lithe 

S~rvice proposes to exclude sold and awarded sales from any final 

critical habitat designation due to economic impacts, both 

regionally and natio~ally, due to the limited amount 'ot volume 

available 'for federal harvest." 59 Fed. Reg. 3811. 3819 (January 

27, ~994).· 

The loss of some murrelet hdbitat cannnt serve a~ a. 

basis for irreparable injury. This is exactly what Congress 

intended in endcting section 200~(k)_ 

SWH\swhk7507 
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Balancing the equities' when considering 
whether an injunction should issue, is 
lawyers' jargon for choosing between 
conflicting public interests. When Congress 
itself has struck the balance, has defined 
the way to be given the competing interest, a 
court of equity is not justified in ignoring 
that pronouncement under the guise of 
exercising equitable discretion. 

Youngstown Sheet and Tube Co. v. Sawyer, 343 U.S. 579, 609~al0 

(1952) (concurring opinion). Because Congress has already 

conducted the balancing in the statute by only excluding sal~ 

unite in which thr~atened or endangered species are "known to be 

nesting;" the Court should reject appellants' attempt to use the 

effect of the statute as a basis for irreparable harm. 

Under Section 2001(k), the Secretaries of Agriculture 

and Interior were directed to award and release these timber 

sales within 45 days after the date of ~nactment of the statute. 

Appellants now requests for the court to delay release of the 

sales even further. In view of the purpose behind 

Section 2001(k), the balance of harms unquestionably tips in 

favor of appellees against appellants' request for a stay. 

2. Public Interest. 

should the Court grant appellants' motion and stay the 

district court's January 19 Order, appellees will undoubtedly 

suffer harm by continuing to be denied the volume they were 

promised by Congress under the terms of the Rescissions Act. The 

public interest lies in favor of enforcing the district court's 

order. Except for ~nits in which murrelets or otner threatened 

or endangered species are "known to be nesting, '! Section 2001 (k) 
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directs the immediate release of these timber sales. The 

district court/s order is crafted to accomplish this result and , 

thus furthers the public interest. 

Litigation concerning release of the Section 2000(k) 

timber sales have already eliminated nine of the l4 months duriI).g 

which these sales can be operated under the Rescissions Act. 

Only about five months remain before the Rescissions Act eXpires 

on September 30, 1996. Scott Timber simply cannot com~lete it~ 

13 timber sales in only a few months. Scott Stay Ex. B at , :i~ 

The central purpose of the Emergency Salvage Act was to provide 

emergency relief for timber purchasers by immediately releasing 

sales that have been delayed for nearly five years because of 

protracted consultation under with the Fish and Wil~life Service. , 

This central purpose would be defeated by any furt'her judicial 

stay. Giving effect to the January 19 Order, which compels the 

Secretaries to release the sales, would avoid frustrating this 

legislative purpose. Denying any further stay in this case is 

entirely consistent with this Circuit/s earlier rulings. 

For example, in Albano v. Schering-Plough Corporation, 

912 F.2d 384, 389 (9th Cir. 1990), cert. denied, 498 U.S. 1085 

(~991) I the Ninth Circuit set aside a court order that would have 

precluded a claimant from filing a claim under the Age 

Discrimination Claims 'Assistance Act of 1988. This Court held 

that the order "would frustrate the will of Congress, in ita 

attempt to remedy the harsh eftects of the EEOC/s inaction, by 

permitting further inaction by ths EEOC to negate the provisions 
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of t.he remedial act." Here, further inaction by federal 

defendants will negate the provisions of the Rescissions Act by 

failing to provide needed timber to the mill~ from sales wnere no 

marbled murrelets are "known to be nesting. 1I Extending the stay 

of tne timber sales prevents an act of Congress from being 

enforced and frustrates t.he ~ill of Congress. This will wag to 

have the sales immediately released to be harvested in fiscal 

y~a:rs 1995 and 1996. See,~, McLeod v. Locai -239 Int.-' 1 

Brotherhood of Teamsters, 330 F.2d 108, 111 (2nd Cir. 1964) 

(upholding injunction when to do otherwise "would frust.rate the 

clear: objective of Congress"). Scott Timber simply could not 

complete its sales as provided for in the Emergency Salv~ge 

Timber Sale Program is a stay is granted. 

IV. 

CONCLUSION 

Appellants have failed to demonstrate that a stay of 

the district. court's January 19, 1996 Order is warranted. For 

the reasons set forth above, the Court should deny federal 

appellants' and appellant ONRC's motions ~o stay the district 

court's January 19 Order pending appeal. 

DATED this IB~aY'Of April, 1996. 

HAGLmt &;T(~ 
BY __ -+~~~~ __________________ ___ 

sect ~ W. Horngren 

l2 

Shay S. Scott 
Attorneys for Appellee scott 
Timber Co. 
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CERTIFICATE OF SERVICE 

I hereby certify that I served the foregoing PLAINTIFF~ 

APPELLEE SCOTT TIMBER CO.'S OPPOSITION TO STAY PEND~NG APPEAL on 

the following parties: 

Ms. Patti A. Goldman VIA FEDERAL EXPRESS 
Mr. Adam J. Berger 
Ms. Kristen J. Boyles 
Sierra Club Legal Defense Fund 
705 Second Avenue, Suite 203 
Seattle. WA 98104 

Attorneys for Plaintiffs 

Mr. Mark Rutzick V~A REGULAR MA~L 
500 Pioneer Tower 
888 S. W., Fifth Avenue 
portland, Oregon 97204 

Attorney for NFRC 

Mr. Albert M. Ferlo, Jr. VIA FEDERAL EXPRESS 
u.s. Department of Justice 
ENl< Division 
Appellate Section 
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Room 2336 
Washington, D.C. 20530 

Attorneys for Defendants 

by serving a true and correct copy thereof by the means indicated 

to said parties on the date stated below. 

DATED April tf}r,;,- 1996. 

Sec t W. Horngren 
Attorney for Plaintiff­
Appellee Scott Timber Co. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE NINTH CI~CUIT 

Nos. 96-35106, 35107, 35123, 35132 

NORTHWEST FOREST RESOURCE COUNCIL, et al., 
Plaintiffs-Appellees 

v. 

DAN GLICKMAN and BRUCE BABBITT, 
Defendants-Appellants 

and 

OREGON NATURAL RESOURCES COUNCIL, et al., 
Defendants-Intervenors-Appellants 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

CASE NO. 95~6244-HO 

RESPONSE IN OPPOSITION TO MOTION BY NFRC FOR LEAVE TO 
FILE SUPPLEMENTAL BRIEF 

On April 4, 1996, NFRC filed a motion requesting permission 

to "supplement" its opening brief to respond to what it claims is 

a new issue raised for the first time in the April 1, 1996 Reply 

brief of Secretaries Glickman and Babbitt. This "new" issue is 

as stated by NFRC "whether NFRC or the companies it represents 

have 'chosen to forgo' replacement timber under section 

2001(k) (3) of Public Law 104-19 by litigating this case, and 

whether ~hey hav~ 'elected to li~igate racher than harvest 

timber. II (NFRC Motion at 2). NFRC's claim that the Secretaries 

have raised a "new issue" is based on a faulty reading of the 

reply brief. 
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In their opening brief, the Secretaries stated that lIin 

enacting Section 2001(k) (3) * .,. * Congress also ensured that the 

flexible protections afforded the murrelets did not harm the 

timber operators who had been awaiting the release of timber 

since 1990." (Secretaries' Opening Brief at 39). The April 1, 

1996 Reply briet the secretaries reiterated that point, stating 

that in allowing for replacement timber under Section 2001(k) (3), 

Congress "ensured not only that the murrelet nesting areas could 

be protected, but that millione of board teet of timber 

previously held-up over the murre let nesting issue would become 

available for harvest. II (Reply Br. at 12). The Secretaries then 

stated: 

For reasons never articulated, NFRC has chosen to 
forgo, for the time being, its members' 'rights to 
replacement timber under section 2001(k) (3), in 
order to litigate the Secretaries' interpretation 
of the ambiguous phrase IIknown to be nesting." 

(Reply Br. at 12). It is this single statement out of the entire 

reply brie! which NFRC claims raises a "new" issue requiring the 

filing of a supplemental brief. The Secretaries have not and do 

not allege that NFRC has forever waived its members' right to 

alternative timber under the term$ of section 200l(k) (3). The 

only point made by that single sentence is that NFRC has elected 

to pursue its challenge to the secretaries interpretation of the 

meaning of "known to be nesting" in Section 2001(k) (2) rather 

than simply accept the Secretaries' determination and seek 

alternative timber under Section 2001(k) (3). Indeed, nothing in 

NFRC's proposed supplemental brief refutes that simple statement. 

- 2 -
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NFRC's proposed brief does nothing to explain its decision 

to contest the interpretation of Section 2001(k) (2), rather than 

immediately seek alternative timber for its members under Section 

2001(k) (3). NFRC's proposed brief argues (Proposed Br. at 3) 

that the Secretaries "have refuSied to provide replacement timber 

for any sale unit withheld under section 2001.(k) (2). 11 The 

propoeed 6upplemental brief attempts to support thi6 argument by 

referring, without support in the record, to two lIexamples li of 

the secretaries' alleged "refusal" to award replacement timber 

until this litigation is resolved_ These alleged "examples" 

however, do nothing to answer the question as to why NFRC elected 

to litigate rather than pursue its members rights under Sect.ion 

2001{k) (3). Moreover, NFRC's reliance (NFRC proposed Supp. Br. 

at 4 n.1) on the fact that there is "nothing in the record ll to 

support the Secretaries' statement that NFRC has elected to forgo 

alternative timber for the time being in favor of litigation, is 

misplaced. Indeed, the lack of any formal ~equest by NFRC for 

alternative timber provides the clearest support for the 

Secretaries' contention that NFRC has elected to litigate first 

and harvest later. 

Finally, NFRC's reference (Proposed Supp_ gr. at 4) to the 

Secretaries' response to Scott Timber's recent request that 

~ltarnative timber be supplied while the litigation over the 

interpretation of Section 200l(k) (2) is pending, does not 

indicat"e any "disregard" of the "duty to provide replacement 

timber under section 2001(k) (3).11 (NFRC proposed Br. at 5). 

- 3 -
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Indeed, the response is consistent with the secretaries position 

throughout this litigac1on. Given the virtually immediate 

challenge to· the Secretaries' implementation of Section 

2001(k) (2), the type and amount, if not the need to supply, 

replacement timher remains undetermined. Exercise of any rights 

available to individual contract holders under Section 2001(k} (3) 

properly await this Court's resolution of NFRC's challenge to the 

interpretation and implementation of section 2001(k) (2). 

CONCLUSION 

NFRC's "supplemental" brief adds nothin~ to the legal issues 

raised in this appeal. The motion to file the supplemental brief 

should, therefore, be denied. 

Respectfully submitted, 

Albert M. Perlo, Jr. 
Attorney, Appellate Section 
Environment and Natural Resources 

Division . 
Department of Justice 
P.O. Box 23795 
L'Enfant plaza station 
Washington, D.C. 20026 
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ARGUMENT 

NFRC HAS NOT "CHOSEN TO FORGO" REPLACEMENT TIMBER 
UNDER SECTION 2001 (k) (3) BY FILING THIS ACTION; TO THE 
CONTRARY, THE SECRETARIES HAVE VIOLATED THE LAW BY 
FAILING TO PROVIDE REPLACEMENT TIMBER FOR ANY OF THE 
TIMBER SALE UNITS THEY HAVE WITHHELD UNDER SECTION 
(k)(2). 

The defendant Secretaries have argued in their reply brief 

that "NFRC has chosen to forgo, for the time being, its members' 

rights to replacement timber under Section 2001(k) (3) I in order 

to litigate the Secretaries' interpretation of the ambiguous 

phrase 'known to be nesting.' NFRC has simply elected to 

litigate rather than harvest timber." Federal Defendants' Reply 

Brief at 12-13. 

This contention is so far from the truth that a response is 

required. The truth is that the Secretaries have categorically 

refused to provide replacement timber for any of the units they 

have withheld. No purchaser has ever been given a "choice" 

between litigating and harvesting timber. The Secretaries I 

wilful refusal to provide the mandated replacement timber is 

simply another glaring example of their inexcusable defiance of 

the plain language of this statute. 

A. Section 2001(k)(3). 

Section 2001(k) (3) provides: 

( 3 ) ALTERNATIVE OFFER IN CASE OF DELAY. - - Iff or 
any reason a sale cannot be released and 
completed under the terms of this subsection 
within 45 days after the date of the enact­
ment of this Act, the Secretary concerned 
shall provide the purchaser an equal volume 

1 
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of timber, of like kind and value, which 
shall be subject to the terms of the origi­
nal contract and shall not count against 
current allowable sale quantities. 

Id. Section (k) (3) does not give a timber sale purchaser a 

IIchoice ll between litigating and harvesting replacement timber 

for units withheld under (k) (2) . It unconditionally mandates 

the Secretaries to provide an equal volume of replacement 

timber, of like kind and value. 

The Secretaries' duty to provide replacement timber under 

(k) (3) came into existence on September 10, 1995 - 45 days after 

the date of enactment of Public Law 104-19, and applied on that 

date to all sales then withheld under (k) (2) . 

On August 23, 1995 the Secretaries had announced their 

intention to employ the Pacific Seabird Group Protocol to make 

the nesting determinations under (k) (2) . SER 22a, Exhibit 1. 

On that basis the Forest Service has withheld 140 "occupied ll 

timber sale units, and the BLM has withheld 11 additional units, 

with a total timber volume of approximately 240 million board 

feet. 

Despite the immediate triggering of the (k) (3) duty to 

provide 240 million board feet of replacement volume, the August 

23 direction did not order any replacement volume to be offered. 

Instead, it cryptically proposed to lIassess the availability of 

alternative volume .. , within the limits of available personnel 

and appropriated funds. II SER 22a, Exhibit 1 at 2. 

2 
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B. The Secretaries have refused to provide replacement timber 
for any sale unit withheld under section 2001(k)(2). 

Since the enactmen~ of section 2001, the defendant Secre­

taries have not provided replacement timber for a single unit 

withheld under (k) (2) . They have not proposed replacement 

timber on a single unit. They have not even identified any 

possible replacement timber on a single unit. They have 

rebuffed inquiries by purchasers asking for replacement timber. 

On March 28, 1996, they filed papers in the district court in 

this case strenuously opposing the purchasers' motion to compel 

them to provide replacement timber. The contention that NFRC or 

individual timber purchasers have "foregone" replacement timber 

is utterly baseless. 

1. The Secretaries have refused to provide replacement 

timber even where the purchaser has not contested a (k) (2) 

determination. For example in September 1995 the Forest Service 

announced that it was withholding 14 sale units on three timber 

sales because a northern spotted owl is nesting within the sale 

unit area. CR 118. (Declaration and Supplemental Declaration 

of A Grant Gunderson, Sept. 27, 1995). No purchaser contested 

those decisions, and they have never been an issue in any 

lawsuit. Yet the Forest Service has not provided, offered or 

identified replacement timber for any of those units. 

2. The Secretaries have refused to provide replacement 

timber even where the purchaser has requested replacement 

3 
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timber. When Freres Lumber Co. asked the Forest Service for 

replacement timber on the unit of its Red 90 timber sale 

withheld because of spotted owl nesting, the company was told 

that no replacement timber could be provided until some time 

after this case is over. 

Similarly, Murphy Timber Co. asked the BLM for replacement 

timber on unit #2 of the Bear Air sale, which has been withheld 

due to a murrelet nesting determination. Murphy was told that 

no replacement volume could be offered until after this case 

ends. 1 

3. Recently Scott Timber Co. asked the district court in 

this case to order the Forest Service and BLM to provide 

replacement volume on 51 million board feet of its sales within 

30 days. The Secretaries strongly opposed this motion: 

Defendants contend that, until the Court of 
Appeals rules, Defendants should not be 
required to proceed with the award of re­
placement timber. The amount of volume 
required, and indeed the existence of any 
obligation to offer alternative volume, 
cannot be determined until the Court of 
Appeals rules. Therefore the Court should 
deny Scott Timber's request to require 
identification of replacement volume. 

Defendants' Response Pursuant to Court's March 22, 1996, Order 

at 9-10 (March 28, 1996). (Attachment A hereto.) 

1 Since there is absolutely nothing in the record to 
support the Secretaries' claim that NFRC has "chosen to forgo" 
replacement timber, the facts disproving this claim are also not 
in the record. NFRC can supplement the record with declarations 
if necessary. 

4 
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In opposing the motion, the government also filed a 

declaration from a deputy chief of the Forest Service explaining 

that it would take 60 days to even identify and map the general 

location of this volume of timber (which is approximately 20% of 

the total amount the Secretaries are withholding under (k) (2)). 

Declaration of Gray F. Reynolds, , 3 (March 28, 1996) (Attach-

ment B hereto) The agency made no commitment about when it 

could actually give any replacement volume to Scott Timber Co. 

Id. 

Thus, for the government to claim that NFRC or the timber 

purchasers have "elected to litigate rather than harvest timber" 

or have "chosen to forgo" replacement timber is nonsense. The 

Secretaries have not given NFRC or any purchaser that choice. 

Rather, they have disregarded their duty to provide replacement 

timber under section 2001(k) (3) just as they have disregarded 

their duties under (k) (1) and (k) (2) . 

5 
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CONCLUSION 

The January la, 1996 and January 19, 1996 orders of the 

district court should be affirmed. 

Dated this 4th day of April, 1996. 

MARK C. RUTZICK LAW FIRM, 
A Professional Corporation 

By: -..t--H-----,------Od<-------_ 
Mark C. Rutzick 
Attorney for Plaintiff­

Appellee Northwest Forest 
Resource Council 

6 
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1 KRISTINE OLSON 
United States Attorney 

:2 JAMES L. SUTHERLAND 
Assistant United States Attorney 

3 701 High Street 
Eugene OR 97401 

4 Telephone: (541) 465-6771 

5 LOIS J. SCHIFFER. 
Assistant Attorney General 

6 MICHELLE L. GILBERT 
EDWARD A. BOLING 

7 JEAN E. WILLIAMS 
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8 . U.S. Department of Justice 
Environment and Natural Resources Division 

9 General Litigation Section 
P.O. Box 663 

10 Washington, D.C. 20044-0663 
Telephone: (202) 305-0228/0460 

11 

12 IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

13 

14 NORTHWEST FOREST RESOURCE COUNCIL, ) 
) 

15 Plaintiff,) 
) 

16 v. ) 
) 

17 ) 
) 

18 DAN GLICKMAN, in his capacity ) 
as Secretary of Agriculture, ) 

19 BRUCE BABBITT, in his capacity ) 
as Secretary of the Interior, ) 

20 ) 
Defendants, ) 

21 } 
OREGON NAT. RES. COUNCIL, et al., ) 

22 Defendants-Intervenors ) 

--------------------------------) 23 
I. INTRODUCTION 

24 

Civil No. 95-6244-HO 
(lead case) 
Civil No. 95-6267-HO 
(consolidated case) 

DEFENDANTS' RESPONSE 
PURSUANT TO COURT'S 
MARCH 22, 1996, ORDER 

The Secretaries of Agriculture and the Interior (the 
25 

26 
secretaries) seek an extension of the stay currently in effect of 

27 
this Court's January 19, 1996, Order regarding sale units 

DEFS' RESPONSE PURSUANT TO 
28 COURT'S MARCH 22 ORDER - 1 -



1 proximity to the unit makes it appropriate to include these units 

2 within the protections of Section 2001(k) (2) . 

3 At a minimum, and in the alternative if the Court does not 

4 continue the stay of its January 19, 1996, Order, the Secretaries 

5 request that the Court extend the stay for the 22 units described 

6 above, as well as for the 25 units for which plaintiffs do not 

7 seek immediate release, and for the 48 units withheld by the 

8 Secretaries in accordance with this Court's Order, pending the 

9 ruling of the Court of Appeals. 4 

10 Finally, if the Court does not grant a stay as to all units, 

11 the Secretariesre-urge their previous request that the Court 

12 grant a temporary five-day stay to permit the Secretaries the 

13 opportunity to seek a stay pending appeal from the Court of 

14 Appeals. 

15 

16 

17 

l8 

19 

20 

21 

22 

23 

C. The Court should not reauire identification of 
replacement timber at this time. 

Plaintiff Scott Timber Company requests that the Court order 

the Forest Service to identify replacement volume for those of 

its sale units that remain stayed. Defendants contend that, 

until the Court of Appeals rules, Defendants should not be 

required to proceed with the award of rep~acement timber. The 

amount of volume required, and indeed the existence of any 

obligation to offer alternative volume, cannot be determined 

24 4 Six of the sale units for which plaintiffs do not seek 
immediate release have either circling over the sale unit, or 

25 detections pf subcanopy behavior close to the unit. However, 
because plaintiffs apparently do not oppose a stay as to units 

26 for which they do not need immediate release, these units have 
not been included in the above discussion. 

27 
DEFS' RESPONSE PURSUANT TO 

28 COURT'S MARCH 22 ORDER - 9 -



1 until the Court of Appeals rules. Therefore the Court should 

2 deny Scott Timber'. s request to require identi-fication of 

3 replacement volume. 

4 In the event this Court finds the requested relief 

5 warranted, the Secretaries advise as follows. In the Federal 

·6 Defendants' March 28, 1996 Compl·iance Report filed today, William 

7 L. Bradley of the Bureau of Land Management addresses the 

8 identification of replacement volume; the Forest Service 

9 addresses this issue in the Declaration of Gray F. Reynolds, 

10 attached as Exhibit 26. The agencies specify that they will 

11 "identify" replacement volume, i.e., identify a candidate stand 

12 (or stands) that in the agencies' view is of like kind and value, 

13 and notify the purchaser of the stand's location. BLM, which has 

14 eight units withheld under Section 2001(k) (2), estimates that 

15 this process can be accomplished in 30 days. March 28, 1996, 

16 Compliance Report, parage 6. The Forest Service, which has 

17 significantly more units withheld, estimates that this process 

18 will require 60 days. Reynolds Declaration, parage 3. 

19 IV. CONCLUSION 

20 For the above reasons, and those set forth in the original 

21 motion for stay, and in the motion for extension of the stay, the 

22 Secretaries respectfully contend that the stay of this Court's 

23 January 19, 1996, Order, should be extended until the Court of 

24 Appeals rules on the Secretaries' appeal. 

25 

26 

27 
DEFS' RESPONSE PURSUANT TO 
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2 Dated: March 28, 1996 

3 Respectfully submitted, 

4 KRISTINE OLSON 

5 
United States Attorney 

6 LOIS J. SCHIFFER 

7 
Assistant Attorney General 

9 WILLIAMS 
CHELLE L. GILBERT 

10 ILEEN SOBECK 
U.S. Department of Justice 

11 Environment and Natural 
Resources Division 

12 Wildlife and Marine Resources 
Section 

13 P.O. Box 7369 
Washington, D.C. 20044-7369 

14 (202) 305-0228/0460 

15 Attorneys for Defendants 

16 OF COUNSEL: 

17 JAY MCWHIRTER 
Office of the General Counsel 

18 U.S. Dept. of Agriculture 

19 KAREN MOURITSEN 
Office of the Solicitor 

20 U.S. Dept. of the Interior 

21 

22 

23 

24 

25 

26 

27 
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'SENT BY: 3-28-96 4:11PM USDA. OGC. NJID-4 WILDLIFE SECTION;# 21 3 

KRISTINE OLSON 
Onited states Attorney 
888 S.W. Fifth Avenue 
Suite 1000 
Portland, OR 97204-2024 
S03-727-~OOB 

OSB # 73254 

LOIS J. SCHIFFE:R 
Assistant Attorney General 
MICHELLE L. GILBERT 
EDWARD BOLING 
U.S. Department of Justice 
Environment and Natural Resources Division 
P.O. :BOx 663 
Washington, D.C. 202-272-8338 

IN THB UNITED STATES DISTRICT COttRT 
FOR THE DISTRICT Opt OREGON 

NORTHWEST FOREST RESOURCE COUNCIL, 

Plaintiff, 

v. 

DAN GLICKMAN, in his capacity as 
Secretary of Agriculture, 
BRUCE ~BBITT, in his capaoity aa 
Secretary of the Interior 

Defendants. 

) 

) 

) 

) 

) 

) 
) 

) 
) 

) 

) 
) 

----------------------------------) 

Civil No. 95-6244-HO 

DECLARATION OF 
GRAY P. REYNOLDS 

I, Gray F. Reynolds, do hereby depo~e and say that: 

1. My name is Gray F. Reynolds. My position is Deputy Chief of the 

Nation.o.l Forest System in tll.e Washington office of the Forest service. I 

have previously filed a declaration in this matter. 

2. I underscand that plaintiffs in this matter have requested that 

the Court order the Forest Service to idAntify replaoement volume within 

thirty days for sale units that remain stayed due t·o a determination of 

nesting. Although this issue remains in litigation, the Forest Service 

DECLARATION OF GRAY F. REYNOLDS, PAGE 1 

~ GOVERNMENT 

:.-1' EXHIBIT ; ;2' 
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would "identify" alternative volllme for sales currently withheld pursuant' 

to the Court's January ~9, 1996, order for the 40 units (approximately 5~ 

million board feet) as Bet forth in the following paragraphs. 

3. Within 60 days from such time as 'the court may grant plaintiffs' 

request, the Forest service would: 

a. identify and map the general locations of alternative timber, 

of like kind and value, on the National Forests in the Pacific, Northwest 

Region of the Foreat Service, outside suitQble marblea murre let nesting 

habitat and consistent with the standards and guidel~es of the National 

Forest Plans, as amended by the NW Forest Plan; 

b. request the assistance of purchasers of suspended units to 

identify locations of alternati~e timber of like kind and value; and 

c. compare the availability of alternative timber to the kind and 

value of timber currently suspended due to nesting cf threatened and 

endangered birds. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed at Washington, District of Columbia on March 28, 1996. 

DECLARATION OF GRAY F. REYNOLDS. PAGE 2 



CERTIFICATE OF SERVICE 

I hereby certify that I served the foregoing NORTHWEST 
FOREST RESOURCE COUNCIL'S SUPPLEMENTAL OPPOSITION BRIEF on: 

Albert M. Ferlo 
U.S. Department of Justice 
10th & Pennsylvania Avenue N.W., 

Room 2339 
Land & Natural Resources Division 
Washington, D.C. 20530 

Patti A. Goldman 
Sierra Club Legal Defense Fund 
705 Second Avenue, Suite 203 
Seattle, Washington 98104 

on April 4, 1996, by delivering to said attorneys via Federal 
Express true copies thereof, certified by me as such, contained 
in sealed envelopes, prepaid, addressed to said attorneys at 
said attorneys' last known addresses, and deposited with Federal 

. Express in Portland, Oregon, on said day, and on: 

Scott Horngren 
Haglund & Kirtley 
Attorneys at Law 
One Main Place 
101 S.W. Main, Suite 1800 
Portland, Oregon 97204 

by mailing to said attorney a true copy thereof, certified by me 
as such, contained in sealed envelope, with postage paid, ad­
dressed to said attorney at said attorney's last known address, 
and deposited in the post office at Portland, Oregon, on said 
day. 

Dated this 4th day of April, 1996. 

MARK C. RUTZICK LAW FIRM, 

:yprOf~on~rporation 

Mark C. iiutzick 
Of Attorneys for Plaintiff­

Appellee Northwest Forest 
Resource Council 
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1 
KRISTINE OLSON 

2 united states Attorney 
JAMES L. SUTHERLAND 

3 Assistant united states Attorney 
701 High Street 

4 Eugene, OR 97401 
(541) 465-6771 

5 LOIS J. SCHIFFER 
Assistant Attorney General 

6 MICHELLE L. GILBERT 
JEAN WILLIAMS 

7 EDWARD A. BOLING 
U.S. Department of Justice 

8 Environment and Natural Resources Division 
P.O. Box 663 

9 Washington, D.C. 20044-0663 
Telephone: (202) 305-0460 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

NORTHWEST FOREST RESOURCE COUNCIL, 
Plaintiff, 

v. 

GLICKMAN and BABBITT, 
Defendants, 

OREGON NAT. RES. COUNCIL, et al. 
Defendants-Intervenors 

) 
) 
) 
) 
) 
) 
) 
) 
), 
) 
) 
) 
) 
) 

Civil No. 95-6244-HO 
(lead case) 
Civil No. 95-6267-HO 
(consolidated case) 

DEFENDANTS' STATUS 
REPORT ON FIRST AND 
LAST TIMBER SALES 

The federal defendants hereby notify the Court of recent 
21 

actions taken in connection with the First and Last timber sales, 
22 

which are subject to this Court's January 10, 1996 Order. 
23 

The First and Last sales, consist of approximately 11.8 MMBF 
24 

of timber in the Tiller Ranger District of the Umpqua National 
25 
26 Forest in Oregon. The sales are located within a Late 

NOTICE OF FILING 
-1-



1 Successional Reserve and a Key Watershed as those terms are 

2 defined in the Northwest Forest strategy. At the time of 

3 strategy preparation, the Forest Service had no intention of 

4 going forward with these sales. 

5 Interpreting Section 2001(k) (1) of the Rescissions Act of 

6 1995, this Court ordered the award and release of the First and 

7 Last sales. After a pending motion to clarify and enforce a 

8 judgment relating to these sales was resolved by Judge Dwyer of 

9 the Western District of Washington, the Forest Service awarded 

10 the sales to the identified high bidder, Scott Timber Company, on 

11 March 8, 1996. Since that date, the purchaser has been operating 

12 on four units of the two sales. 

13 On April 3, 1996, the Forest Service published an interim 

14 final rule revising existing regulations regarding noncompetitive 

15 sale of timber based on the Secretary of Agriculture's 

16 determination that extraordinary conditions exist. See 61 Fed. 

17 Reg. 14618 (April 3, 1996), Interim Final Rule, Disposal of 

18 National Forest System Timber; Modification of Timber Sale 

19 Contracts in Extraordinary Condi~ions (attached hereto as Exhibit 

20 A). The rule allows forest officers to modify timber sale 

21 contracts awarded or released pursuant to section 2001(k), by 

22 substituting timber from outside the sale area specified in the 

23 contract for timber within the sale area, without advertisement. 

24 On April 6, 1996, pursuant to the interim final rule, the 

25 Contracting Officer for the Umpqua National Forest and the 
26 

purchaser of the First and Last sales entered into an agreement 

NOTICE OF FILING 
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1 to implement contract modifications whereby sUbstitute timber 

2 will be provided for the First and Last sale units that have not 

3 been harvested. The substitute harvest units are in matrix 

4 lands, as defined in the Northwest Forest strategy, on the Tiller 

5 Ranger District. A copy of the parties' agreement is attached 

6 hereto as Exhibit B. 

7 Dated this 8th day of April 1996. 

8 Respectfully submitted, 

9 

10 

11 

12 

KRISTINE OLSON 
united states Attorney 
JAMES L. SUTHERLAND 
Assistant United states Attorney 

LOIS J. SCHIFFER 
Assistant Attorney General 

13 

14 -,11J.JL~r 
MICHELLE L. GILBERT 
EDWARD BOLING 15 

16 

17 

18 

19 

20 

21 Of Counsel: 

22 JAY MCWHIRTER 
Office of the General Counsel 

JEAN WILLIAMS 
ELLEN KOHLER 
united states Department of Justice 
Environment and Natural 

Resources Division 
General Litigation section 
P.O. Box 663 
Washington, DC 20044-0663 
(202) 305-0460 

Attorneys for Defendants 

23 United states Department of Agriculture 
Washington, DC 

24 
KAREN MOURITSEN 

25 Office of the Solicitor 
26 united states Department of the Interior 

washington, DC 
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disCretio~ary authority can be found at 
36 CFR 1.5 (ClosUres and public use 
limits) and at 36 CFR 1.7(b) (Park 
compendium) to safely regulate access 
to the Caves. .. 
. On March i4, 1995, the NPS 
published the proposed ~\dation that 
would delete this special regulation (60 
FR 13662). Public comment was invited. 
The comment period closed on May 15. 
1995. No comments were reCeived 
duririg the comment period.·. 

Drafting Information . . 

The primary authors of this &al rule 
are Craig W. Ackerman, Area Manager . 
of Oregon CaveS National Monument 
and ~nnis Burnett, Washington Office 

. of Ranger .Activities, ~ational Park 
Service •. 

Paperwork Reduction Act 
This final rule does not 'contain 

collections of information requiring 
approval by the Office of Management 
and Budget under the Paperwork 
Reduction Act ofl995. . 

Compliance with Other Laws 

This rule was not subject to Office of 
Management and Budget review under 
Executive Order 12866. The Department 
of the Interior determined that this 
document will not have a significant . 
economic effect on a substantial number 
of small entities under the Regulatory . 
Flexibility Act (5 U.S.C. 601 et seq). The 
economic effects of this rulemaldng are 
local in nature and negligible in scope. 

The NPS has determined that this 
final rule will not have a significant 
effect on the quality of the human 
environment, health and safety because 
it is not expected to: . . 

(a) Increase Ptlblic use to the extent of 
compromising the nature and character 
of the area or causing. physical damage 
to it; .. . '. 

(b) Introduce non-compatible uses 
which might compromise the nature 
and characteristics of the area. or cause 
ph)'!lical damage to it; .. 

(cl Conflict ,with adjacent ownerships 
or land uses; or . . . . 

(d) Cause a nuisance to adjacent 
owners.or occupants. Based upon this 
determination, this regulation is .. 
categorically excluded from the 
procedural requirements of the National 
Environmental Policy Act (NEP A) by 
Departmental regulations in 516 DM 6. 
(49 FR 21438). As such. neither an 

. Environmental Assessment (EA) nor an 
Environmental Impact Statement (EIS) 
has been prepared. 

List of Subjects in 36 CFRPart 7 

National parks. Reporting and 
recordkeeping requirements. 

. In co~siderationofthe'foreg~ing, 36 
CFR Chapter I. is amended as .follows: . . . 

. SW .• Washin'gtoii.DC 20250~ Parties 
wishing to view comments are 
requested to call ahead ((202) 205~893) 

PART 7-5PECIAL REGULATIONS, to facilitate entry into the building. 
AREAS OF THE NATIONAL PARK FOR FURTHER INFORMATION CONTACT: 
SYSTEM' Bob Lynn. Timber Management Staff 

1. The authorjtycitation for part 7. (202) 205-1787; Jay McWhirter. Natural 
continues to read as follows: '. Resources Division. Office of the 

. General Counsel (202) 690-0329 . 
. Authority: 16 U.s.e. 1. 3."98, 46O(q). . 
462(k); Sec. 1.96 also issued under D.C. Code SUPPLEMeNTARY INFORMATION: 
8-131 (1981) and p.e. Code 40-121(-1981). .'. '. . Applicable Contract Law .' I . 

. § 7 A9 [Removed] . . The rules at 36 CFR Part 223 govern 
2. ~o~ 7.49 is removed. . the sale of National Forest System ... 
Dated: March 14. 1996.. .' timber. Sections 223.80 and 223.100. 

George T. Frampton, Jr., . ' address the requirements for . 
/aSSistant Secreuuy lor Fish and Wildlife and advertisement and for award of timber. 
Paries. . :.... .' ." sale contracts respectively. Title 16 . 
(FR Doc. 9&-1978 Flied 4-2-96; 8:45 am) U.S.C. 472a(d) requires the Secretary of 
BILLING cooE 431~ :'. Agriculture to advertise all sales of 

forest products \lIlless the value of the 
sale is less thim $10.000, or the 

DEPARTMENT OF AGRICULTURE . 

Forest Service 

36 CFR Part 223 

RIN 0596-AB58 

Disposal of National Forest System 
TImber; Modification of TImber Sale 
Contracts In Extraordinary Conditions 

AGENCY: Forest SerVice. USDA.. 
AcTION: Inter:im final rule; request for 
public comment. . . . 

SUMMARY: This interim rule revises the 
existing regulations regarding . 
noncompetitive sale of timber based on 
the Secretary of Agriculture's . 
determination that extraordinary 
conditions exist. The intended effect is 
to.allow forest officers. without' 
advertisement. to make modifications to 
timber sales awarded or released 
pursuant to section 2001(k) of the 1995 . 
Rescissions Act. which result in the . 

·substitution of timber from outside the 
sale area specified in the contract for 
timber within the. timber sale contract 
area. Good cause exists to adopt this 
interim final rule without prior notice 
and comment; however. public 
comment is invited and will be 
considered before adoption of a final 
rule. 
DATES: This rule is effective April 3, 
1996. Comments must be received by 
May 20. 1996. . ' 
ADDRESSES: Send written coiimients to: 
Chief (2400). Forest Service, USDA, P.O. 
Box 96090. Washington. DC 2009~ . 
6090. 

The public may inspect comments 
received on this rule in the Office of the 
Director, Timber Management Staff. 
Forest Service. USDA, 20114th Street. 

Secretary determines that extraordinary 
conditions exist. as defined by· . . 
regulation. Current regulations at 36 . 
CFR 223.80 require advertisement of a 
sale for 30 days when its value is greater 
than $10.000. The Secretary has not 
previously promulgated rules to . 
implement section .72a(d)·s authority to 
dispose of timber without advertisement 
when extraordinary conditions exist. 

The advertising requirement of 16 
U.S.C. 472a(d) also limits modifications 
'to contracts involving the addition or 
substitution of timber outside a 
contract·s sale area. Since only the . 
timber within the contract's sale area 
was subject to competitive bidding. any 
timber located outside the contract's 
sale area would theoretically be 
available for sale to other interested 
purchasers; thus the current rules do not 
permit contract modifications that add 
or substitute timber outside a contract"s 
sale area for timber under contract 
within the sale area. Moreover. the 
General A~counting Office has held that 
substitution of timber outside a 
contract's sale area for timber within the 
contract area violated the agency's 
authority to sell timber. 8-177602 
(1973). The Agriculture Board of 
Contract Appeals has decided similarly 
in several cases. See Appeal of Summit 
Contractors. AGBCA No. 81-252-1. 
AGBCA No. 83-312-1 Oan. 8. 1986). 
and Appeal of Jay Rucker, AGBCA No. 
79-211A CDA Oune 11. 1980). In . . 
addition, in a recent case involving the . 
Bureau of Land Management. the Court 
of Federal Claims stated that . 
modifications to existing timber sales 
must conform with agency status and 
regulations regarding disposal of timber. 
Croman Corporation v. United States, 
31 Fed. Cl. 741.746-47 (August 16. 
1994). 

I 
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The 1995 Rescissions Act 

OnJuly 27. 1995. President Clinton 
signed into law the 1995 Rescissions 
Act (Pub. 1.. 104-19.109 Stal246). 
Section 2001(k) of the 1995 Rescissions 
Act directed the release of tilJlber sales 
subject to' section 318 of the Fiscal Year 
1990 Interior and Related Agencies 
Appropriations Act (Pub. 1.. 101-121. 
103 Stat. 745). Section 318 ~ been the 
subject of extensive litigation. including 
a Supreme CQurt decision ultimately , 
affinning the consti~utionality of the law 
in RobertSon v. Seattle Audubon, , 
Society. 503 U.S.c. 429 (1992). Some 
section 318 timber sales were affected 
by litigation over compliance with" 
various terms of section 318. such as the 
requiiement to JIliniIDize fragmentation 
of ecologically-signiijeant 91d growth. 
See Se~e Audubon Society v. , , 
Robertson; Civ: No. 89-160 (W.D. 
Wash.)., ' 

Many section 318 sales did not go 
forward as a result of concerns about 
significimt impacts to species listed ' 
under the Endangered Species Act 
(ESA). In June 1990. after enactment of 
section 3i8; the United States Fish and 
Wildlife Service (FWS) listed the 
northern spotted owl as a threatened 
species under the ESA (55 FR 26189; 
June 26. 1990). Because of the listing of 
the northern spotted owl as a threatened 
species. a number of Forest Service 
section 318 sales were "modified. 
eliminated or held in abeyance." See 
Gjfford pjnchot Alliance v. Butruille. 
742 F. Supp.1077. 1080. 

On September 28. 1992. the FWS 
listed the marbled murrelet asa 
threatened species (57 FR 45328; Oct. 1. 
1992): As a result of the listing. the , 
Forest Service reinitiated consultation 
with the FWS under section 7(a)(2) of 
the Endangered Species Act. 16 U.S.C. 
1536(a)(2). regarding the effects of 
murrelets of continuing to harvest 
section 318 sales that had already been 
awarded. In June 1995. the FWS 
concluded that further logging of a 
number of the Forest Service'section 
318 sales would likely jeopardize the 
Continued existence of the marbled 
m~let. As a result. these section 318 
sales were suspended pending further 
field survey work. 

Some section 318 sales were also 
affected when the National Marine 
Fisheries Service proposed listing 
several anadromous fish species in the 
region as threatened or endangered. 
These species include the Umpqua 
River cutthroat trout (59 FR 35089; July 
8. 1994). and the coho salmon (60 FR 
38011; July 25. 1995). As stated in these 
listings. the decline of these species is 

due in part to past timber,harvest 
practices. .' ... '. . . 

The 1995 Rescissions Ad contained a 
provision directed at these section'318 
sales that were still suspended. Section 
2001(k) of the Act states: 

Notwlthstandlll8 auy other provision of 
law. within 45 days after the date of the ' 
enactment of this Act. the Secretary 
concerned shall act to award. release. aud 
permit to be completed in fiscal years.1995 
and 1996. with no chaDge in originally . 
advertised tenns. vol~. aud bid prices. all 
timber sale contracts offered or awarded 
before that date in auy unit of the National 
Forest System or district of the Bureau of 
Land MlID88ement subject to section 318 of 
PubUc Law 101-121 (103 Stat. 745). The 
return of the bid bond of the higher bidder 
ahall not titer the responsibility of the .. 
Secretary concerned to comply with this 
paragraph. 

Currently the Deparbnent is in 
litigation involving the implementation 
of section 2001 of the 1995 Rescissions 
Act. On September: 13.1995. the distnct 
court in NFRCv. Glickman No. 95-
6244-HO (D. Or.). held that section. 
2001(k) applies to timber sales 
previously offered or awarded in all 
national forests in Washington and 
Oregon and BLM districts in western 
Oregon up 'to July 27.1995. On October 
17. 1995~ the district court entered an 

, order which "compelled and directed" 
the Secretary of Agriculture and the 
Secretary of the Interior. "to award. 
release and permit to be completed in 
fiscal years 1995 and 1996. with no 
change in originally advertised tenns. 
volumes. and bid prices. all timber sale 
contracts offered or awarded between 
October 1.1990 and July 27. 1995. in 
any national forest in Oregon and , 
'Yashington or BLM district in western 
Oregon. except for sale units in which 
a threatened or endangered bird species 
is known to be nesting." The 
government has appealed the district 
court's ruling (NFRC v. Glickman. 9th 
Cir. No. 95-36042). and is awaiting a 

, decision. 
After the district court's September 

13.1995. ruling. and its October 17. 
1995. injunction. the Forest Service 
proceeded to release timber sales to 
previously identified high bidders. In 
one category of sales. however. the high 
bidders were either unwilling. unable. 
or unqualified to take advantage of the 
renewed offer of the timber sale. In 
another category of sales. courts had 
previously issued injunctions 
preventing the award of the sales. or the 
Forest Service had reject~d bids. 
suspended. or tenninated sales as a 
result of earlier litigation. For both 
categories. the Forest Service decided 
not to pursue the award or release of 

timber Sales. and was challenged in 
district court'in the NFRCv. Glickman 
case. In a decision dated January 10. 
1996 (amended t~ address typographical 
errors on January 17. 1996). the district 
court enjoined the Secretary of . 
Agriculture to award. release andpennit 
tc? be completed immediately. all timber 
sales that were subject to section 
2001(k). The'January 10. 1996. 
injunction included sales where the 
Forest Service had rejected bids. 
suspended. or terminated sales as a . . 
'result of earlier litigation. and those; 
sales .where the high bidders were . 
unwilUng. unable. or unqualified to be 
awarded sales. 

ID section 2001(k)(2) of the 1995 ' , 
Rescissions Act. Congress created a. 
limited exception from the general 
release requirements imposed by section 
2001(k)(1). Under section 2001(k)(2). : 
"No sale unit shall be released .or 
completed under this subsection if any 
threatened or endangered bird species is 
known to ~ nesting within the acreage 
that is the subject of the sale unit." 
Section 2001(k)(3) requires the Secretary 
of Agriculture and the Secretary of the 
Interior to.provide an equal volume of 
alternative timber "of like kind and 
value" for timber sales withheld under. 
2001(k)(2)'s "known to be nesting" ' 
pro.vision. On August 23. 1995. the 
Department of Agriculture and the 
Department of the Interior issued a joint 
letter of direction implementing section' 
2001(k)(2). The agencies conCluded that. 
b~ed on the scientific analysis used in 
a protocol developed by the Pacific 
Seabird Group. the protocol's criteria 
should be utilized in evaluating whether 
marbled murrelets are "mown to be 
nesting" in timber sales that are subject 
to section 2001(k). , 

On September 1. 1995. a lawsuit was 
filed challenging the government's . 

. implementation of section 2001(k)(2). 
Scott Tjmber Co. v. Glickman. Civ. No. 
95-6267-HO (D. Or.). The district court ' 
consolidated the.Scott Timber case with 
NFRCv. Glickman. Civ. No. 95-6244-
HO. On January 19. 1996. the district 
court issued a decision rej~ting the 
government's interpretation of section 
2001(k)(2) nnd use or the Pacific Seabird 
Group Protocol criteria to determine 
whether marbled murrelets are' "known 
.to be nesting." The court stated: , 

The languageBnd legislative history of, .:-­
section 2001(k)(2) suggest tha~ Congress 
intended to allow the agencies some leeway 
to determine what types of physical evidence 
observed within sale unit boundaries are 
sufficient to establish a "known" nesting site 
within the sale unit Thus an agency may rely 
on the visual or auditory observation of a 
murre let located sub-canopy within sale unit 
boundaries engaging in behavior that the 
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, . agency determines is suffiCiently indicative through modifications to timber sale Rescis~ions Act. normalrulemaking , 
, , of nesting to establish a "known" nesting site contracts will be lost. procedures would not apply'. 

, within that sale unit.', Inten' ded Efti ...... ~ " Good Cause Exemp~on " "" ... 
" The District court then enjoined the BaSed on the foregoing extraordinary This interim final rule redesignates 

, Secretary of Agriculture to release sales a>nditions. the Department finds that the existing text in 36 CFR 223;85 as 
that had previously been suspended if there exists good cause to promulgate ' paragraph (a) and adds a 'new paragraph 
the sales did nO,t satisfy the criteria sat this rule on an expedited basis. Because (b) to define "extraordinary conditions" 
forth in the court's January 19, 1996. of district court injunctions in NFRC v. to allow forest officerS. without 
order. At a hearing held on January 25, Glickman which require the Forest ' advertisement. to make modifications to 
1996. the district court granted a 6O-day Service to tab inunediate action to timber sales awarded or released ' 
stay of the injunction. The stay expires award and release these timber sales. pursuant to section 2001(k) of Public' , 
on'March25.1996. and timber' , the,Forest Service has a compelling Law 104-19(109 Stat. 246). which " 
purchasers have opposed a>ntinuation need to make modifications to contracts result' in the substitution of timber from 
of the stay order on the bases that they, which have been or Will be awarded or outside the sale area specified'in the 
should ,be entitled to begin harvesting released p~uant to section 2001(k) of 'a>ntract fot umber within the Sale area: 
'and any contin~ation may preclude ' the 1995 Rescissions Act. Without It should be noted. hoWever. that this 
them from completing timber sales due modification. sales will be awarded or' rule change does not compel a timber " 
to the expiration of section 2001(k)(1) released which a>ntain provisions that purchaser to accept a timber sale ' 
on September 30,1996. The government pre-ciale the implementation of the modification offered under the interim 
has appealed both the January 10 and timber sale standards and guidelines of final rule. The rule authorizes the Forest 
Januilry'19. 1996. rulings of the district the Northwest Forest Plan. Given the Service to propose-modifications and to 
court; oral argument on the appeal is duty to comply with the district a>urt's enter into ~ssions with purchasers 
scheduled for the week of May 6. 1996. injunction. and the urgent need to on such modifications. but. as with all 
Extraordinary Conditions modify timber sales to avoid mutual transactions, purchasers are not 

environmental harm that would occur if obligated to accept any proposed 
The Secretary of Agriculture is under these timber sales are a>mpleted modifications., 

October 17; 1995. January 10. 1996. and without modification. the Department 
January 19. 1996. injunctions by the finds that notice and comment are 
district court in NFRCv. Glickman to impracticable prior to the issuance of 
release sales that the Forest ServiCe had this rule. and thus. that good cause 
previously suspended. withdrawn. or exists to adopt this interim final rule. 
canceled. While the United States has Moreover. the Departinent finds that it 
taken appeals from the district court would be contrary to the public interest. 
rulings underlying these injunctions. under these circumstances. to fail to act 
some !>Bles have already been released. immediately to address the need for 
and others may be released in the future modification of these timber contracts. 
to comply with the district court First. this rule will have a limited 
injunctions. application. It will apply only to those 

Timber sales that have been released. sales that have been or will be released 
or that may be released were planned pUrsuant to section 2001(k) of the 1995 
and prepared under standards that pre- Rescissions Act. To date. the Forest 
dated the Record of Decision for Service has identified approximately 
amendments to Forest Service and 100 timber sales subject to section 
Bureau ClfLand Management planning 20Q1(k). Second. without authority to 
documents within the range of the make contract modifications that 
northern spotted owl. dated April 13. . include timber outside the sale area. the 
1994 (hereinafter referred to as' Forest Service cannot'provide a 
Northwest Forest Plan). The release and reasonable alternative to imminent 
harvest of some of these sales may cause harvest of environmentally harmful 
real hann to natural resources. ' timber sales. It is the opinion of the 
including fish and wildlife resources. Department. based on communications 
Howeyer. the opportunity exists to with timber contract holders. that 
negotiate mutual modifications to these failure to expeditiously provide ' 
sales that will minimize environmental alternatives to the timber sales released 
hann and bring them more in 'by section 2001(k) will lead to the 
compliance wi.th the Northwest Forest immediate harvest of released sales. 
Plan's standards and guidelines. Such environmental harm. which may 
However. the mutual modifications restrict optior-s'for future timber 
likely to be needed for these sales would harvests. may occur within the time 
requil'!' the'Forest Service :to substitute otherwise required for notice and public 
timber from outside ofthe existing sale participation by E.O. 12866. Finally. 
areas. Faced with these extraordinary section 2001(h) of the 1995 Rescissions 
conditions. unless the agency can Act does not require the Secretary of 
immediately implement the authority AgriCulture to adhere to the 
provided in 16 U.S.C. 472a(d) to dispose requirements of 5 U.S.C. 553 in 
of timber without advertisement. the implementing the 1995 Rescissions Act. 
opportunity to carry out section 2001(k) To the extent that this rule is in 
with a ~inimumof environmental harm furtherance of the duties imposed by the 

Regulatory Impact 
. This rule has been reviewed tinder 

USDA procedures and Executive Order 
12866 on Regulatory Planning and 
Review. While it has been determined 
that this is not an economically 
significant rule. this rule has been 
determined to be significant because 
this rule implements a statutory 

, authority for noncompetitive ' 
modification of timber sale a>ntracts. 
Heretofore. there have been no rules on 
this subject. Given the wide interest in' 
the timber sales and the statutory 
direction that gives rise to the , 
extraordinary conditions which are the 
subject of this rulemaking. this rule has 
been reviewed by the Office of . 
Management and Budget prior to 
publication. ,', 

Moreover. this rule has been 
considered in'light of the Regulatory , 
Flexibility Act (5U.S.C.,501. et seq.) 
and it has been determined that this , 
action will not have a significant , 
economic.impact on a sub/!tantial 
number of small entities as defmed by 
that act. 

Envii-olllliental Impact 
This rulemaking action falls within a 

category of actions excluded from 
documentation in an Environmental 
Impact Statement or an Environmental 
Assessment. Section 31.1b of Forest , 
Service Handbook 1909.15 (57 FR 
43180. September 18. 1992) excludes 
from documentation in an 
environmerital assessment or impact 
statement "rules. regulations. or policies 
to establish Service-wide administrative 
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procedures. program processes, or ,.' .. ," section 2001(k) of Public Law 104-19 
. instr:uctions." The agency'sassessment (109 Stat. 246). Notwithstanding the 

is that this rule falls within this category provisions of paragraph (a) or any other 
of actions and that no extraordinary " regulation in this part. for timber sale 
circumsta,nces exist which would " contracts that have been or will be 
require preparation of an environmental· awarded or released pursuant to section 
assessmeot or environmental impact. 2001(k) of Public Law 104-19 (109 Stat. 
statement for this rule. 246), the Secretary of Agriculture may 

allow forest officers to. without 
Controlling Paperwork Burdens 00 the advertisement. modify those timber sale 
Public contracts by substituting.timber from 

· This rule does not require any '.' ' outside the sale area specified in the 
recordkeeping or reporting requirements contract for timber within the timber' 

· or other information·collection sale'contract area. 
requuements QS defined in 5 CFR 132'0 ( 

· not already approved for use and,' Dated: March 28. 1996. 
therefore; imposes no additional Out Gliclanan

• 

paperwork burden on the public. Secretruyof Agriculture. 
Accordingly. the review provisions of IFR ~~5 Filed 4-2-96; 8:45 amI 
the Paperwork Reductioo Act of 1995 " . IIIWNQ CODE act~1t41 
(44 U.S.c. 3501. et seq.) and . 
implementing regulations at 5 CFR 1320 ' 
do not apply. 

List of Subjects in 36 CFR Part 223 
Exports. Govenunent contracts. 

National forest. Reporting and 
recordkeeping requirements. Timber 
sales. 

Therefore. for the reasons set forth in 
the preamble. it is proposed to amend 
part 223 of title 36 of the Code of 
Federal Regulations as follows: 

PART 223-SALE AND DISPOSAL OF 
NATIONAL FOREST SYSTEM nMBER 

1. The authority citation for part 223 
continues to read as follows: 

Authority: 90 Stat 2958. 16 U.S.c. 472a; 98 
Stat. 2213.16 U.S.c. 618. unless otherwise 
noted. 

Subpart B-nmber Sale Contracts 

2. Section 223.85 is revised to read as 
follows: 

§ 223.85 Noncompetitive sale of timber. 
(a) Forest officers may sell. within '. 

their authorization. without further 
advertisement. at not less than . 
appraised value, any timber previously 
advertised for competitive bids but not 
sold because of lack 'of bids and any 
timber on uncut areas included in a 
contract which has been terminated by 
abandonment. cancellation. contract ' 

· period expiration. or otherwise if such 
timber would have been cut under the 
contract. This authority shall not be 
utilized if there is evidence of 
competitive interest in the product. 

(b) Extraordinary conditions, as 
provided for in 16 U.S.C. 472(d). are 
defined to include the potential harm to 
natural resources. including fish and 
wildlife. and related circumstances 
arising as a result of the award or relell;se 
of timber sale contracts pursuant to 

36 CFR Part 292 

RlN 0596-AB39 

Smith River National Recreation Area 

AGENCY: Forest Service. USDA. 
ACT1OH: Final rule. 

SUMMARY: This final rule implements 
, Section 8(d) of the Smith River National 
Recreation Area Act of 1990 and sets 
forth the procedures by which the 
Forest Service will regulate mineral 
operations on National Forest System 
lands within the Smith River National 
Recreation Area. This rule supplements. 
existing Forest Service regulations and 
is intended to ensure that mineral 
operations are conducted in a manner 
consistent with the purposes for which 
the Smith River National Recreational 
Area was established. 
EFFEcnVE DATE: This rule is effective 
April 3. 1996. 
FOR FURTHER INFORMATION CONTACT: 
Sam Hotchkiss. Minerals and Geology 
Management Staff. (202) 205-1535. 

SUPPLEMENTARY INFORMATION: 

Background 
The Smith River National Recreation 

Area (SRNRA) was established by the 
Smith River National Recreation Area 
Act of 1990 (the Act) (16 U.S.C. 460bbb 
et seq.). The purpose of the Act is to 
ensure. ". . . the preservation. 
pr<?tection. enhancement. and 
interpretation for present and future 
generations of the Smith River 
watershed's outstanding wild and 
scenic rivers. ecological diversity. and 
recreation opportunities while 
proViding for the wise use and sustained 
pro~~ctivity of its natural resources. 

In order to meet the purposes of the 
Act. Congress directed the Secretary to 

manage the SRNRA to provide for a .. 
broad range of recreational uses and to 
improve fisheries and water quality. The 
Act prohibits mining. subject to valid 
existing rights and limits extraction of 
mineral materials to situations where 
the material extracted is used for 
construction and maintenance of roads 
and other facilities within the SRNRA 
and in certain areas specifically 
excluded .from the SRNRA by the Act. 

The SRNRA consists of approximately 
300.000 acres of National Forest System 
lands in the Six Rivers National Forest 
in northe,rn CaUfomia. The Act divides 
the SRNRA mto eight di$tinct '., 
management areas and specifies a 
management emphasis for each. One of 
these eight areas is the Siskiyou 
Wilderness. most of which was 
designated by Congress in 1984. The 
Gasquet-Orleans Corridor was added to 
the Siskiyou Wilderness by the Act in 
1990. The Act specifies that the 
Siskiyou Wilderness is to continue to be 
managed pursuant to the provisions of 
the Wilderness Act. 

The Act also designates the Smith 
River. the Middle Fork of the Smith 
River, the North Fork of the Smith 
River. the Siskiyou Fork of the Smith 
River. and the South Fork of the Smith 
River as components of the National 
Wild and Sceriic Rivers Sys~em and 
stipulates that they be managed in . 
accordance with the Act and the Wild 
and Scenic Rivers Act. In the event of 
a conflict between the provisions of.. 
these two statutes. the Act specifies that 
provisions of the most restrictive statute 
apply. Finally. the. Act expressly 
excludes four areas that lie within the 
boundary of the SRNRA from 
compliance with provisions of the Act. 

Mming and prospecting for minerals 
have been an important part of the 
history of the Smith River area since the 
1850·s. Historically. mining operations 
within the Smith River area have been 
small-scale placer gold exploration and 
recovery operations within the bed and 
banks of the Smith River and its main 
tributaries. Panning. sluicing. and 
dredging operations occur 
predominantly during the summer 
months. In recent years. large. low­
grade. nickel-cobalt resources in the 
uplands of the Smith River watershed 
have attracted the attention of 
prospectors. In 1990. there were 
approximately 5,000 mining claims 
covering about 30.000 acres of National 
Forest System lands within the SRNRA. 
By 1995. however. there were only 
approximately 320 mining claims 
covering about 8,000 acres of National 
Forest System lands in the -SRNRA that 
met current Bureau of Land' . 
Management filing requirements. IIi 
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The undersigned hereby certifies that on April 8, 1996 she 
caused one copy of the foregoing DEFENDANTS' STATUS REPORT ON 
FIRST AND LAST TIMBER SALES to be served by facsimile upon the 
counsel of record hereinafter named: 

MARK RUTZICK 
500 pioneer Tower 
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Portland, OR 97204-2089 
Telephone: (503) 499-4572 
Fax (503) 295-0915 

PATTI A. GOLDMAN 
ADAM J. BERGER 
KRISTEN L. BOYLES 
Sierra Club Legal Defense Fund 
705 Second Avenue, suite 203 
Seattle, WA 98104 
Telephone: (206) 343-7340 
Fax: (206) 343-1526 

SCOTT HORNGREN 
1800 One Main Place 
101 S.W. Main st. 
Portland, OR 97204 
Telephone: (503) 225-0777 
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DATE: 

FROM: 

RE: 

u. S. DEPARTMENT OF JUSTICE 
ENVIRONMENT « NATURAL RESOURCES DIVISION 

APPELLATE SECTION 
WASHZNGTON, D.C. 20530 

FAX NUMBER (202) 614-4240 

April 9, 1996 

Albert M. Ferlo, Jr. 

OFF:ICE PHONE: 

NFRC v. Glickman and Babbitt 

(202) 514-2757 

NUMBER OF PAGES: Message and 3 pages 

PLSASE DELXVER TO: Don Barry 208-4684 

MESSAGE: 

~ob Baum 206-3877 
David Gayer 

Dinah Bear 456-0753 
Brian Burke 720-4732 

Mark Gaede 
Ted Boling 514-4231 
Greg Frazier 720-5437 
Mike Gippert, 690-2730 

Jay McWhirter 
Jim Perry 

Jeff Handy (503) 326-~807 
Nancy Hayes 208-5242 
G@rry Jackson 20,8-69l6 
Elena Ka9~n 456-16~7 

Don Knowles (503) 326-6292 
Jim Sutherland(S03) 465-6582 
Karen Mouritsen 219-1792 

Kris Clark 
Roger Nesbit (503) 231-2166 

Diane Hoobler 
Chris Nolin 395-4941 
Jason Patlis (301) 713-0658 
Rick Prausa 205-1045 
Tom Tuchmann (503) 326-6254 
Sue Zike (503) 326-7742 

Att:aehed is a copy of the order f;rom the 9th c1r. 
granting the stay. The language is standard for a stay 
from the oourt of appeals. Beoause the court granted the 
stay without waiting for any response f~om NFRC or Soott 
Timber, the order allowing a response by them within 14 
days iR not unuAu.al,. Tha order doas make elear, however, 
that the stay will remain in plaoe until sometime after 
oral argument on May 7. 

P1ease call if you have any questions. 

Al Ferlo 
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-

NOT FOR PUBLICATION F I LED 
UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT APR - 5 1996 

CATHY A. CATTERSON CLERIC u.s. CO~T OF APPEALS 

PILCHUCK AUDUBON SOCIETY; OREGON ) No. 96-35106 
NATURAL RESOURCES CENTER; PORTLAND ) 
AUDUBON SOCIETY; BLACK HILLS ) DC. No. CV-9S-06244-MRH 
AUDUBON SOCIETY; WESTERN ANCIENT ) 
FOREST CAMPAIGNi'HEADWATERS; COAST) 
RANGB ASSOCIATION; FRIENDS OF ELK ) 
RIVER; WASHINGTON ENVIRONMBNTAL ) 
COUNCIl.; SEATTLE AUDUBON SOCIETY. ) 

) 
Plaintiffs-Appellants, ) 

) 
v. ) 

) 
DAN GLICKMAN, et al., ) 

) 
Defendant, ) 

and ) 
) 

NORTHWEST FOREST RESOURCE COUNCIL, ) 
an Oregon corporation; ) 
SCOTT TIMB2R CO., ) 

) 
Defendants-Intervenors- ) 

Appellees. ) 

------------------------~--~---) NORTHWEST FOREST RBSOURCE COUNCIL, ) 
an Oregon corporation; ) No. 96-35107 

) 
Plaintiff-Appellee, ) D,C. No. CV-~5-06244-MRH 

) 
v. ) 

) 
DAN GLICKMAN, et al., ) 

) 
Defendant, ) 

and ) 
) 

OREGON NATURAL RESOURCES CENTER., ) 
et al., ) 

) 
Defendanes-Intervenors- ) 

Appellants. ) 
_.> 
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PILCHUCK AUDUBON SOCIETY; OREGON ) No. 96-35123 
NATURAL RESOURCES CENTER; PORTLAND ) 
AUDUBON SOCIETY; BLACK HILLS ) DC. No. CV-95-063S4-MRH 
AUDUBON' SOCIETY; WESTERN ANCIENT ) 
FOREST CAMPAIGN; HEADWATERS;'COAST ) 
RANGB ASSOCIATION; FRIENDS OF E~K ) 
RIVER, WASHINGTON ENVIRONMENTAL ) 
COUNCIL; SEATTLE AUDUBON SOCIETY, ) 

} 
Plainti~ts, ) 

) 
v. ) 

) 
DAN GLICKMAN, in his capacity as ) 
Sec~etary of Ag~iculcure, and ) 
BRUCE BABBITT, in his capacity as ) 
Secretary, of Interior; ) 

) 
Detendants-Appellants, ) 

) , 

v. ) 
) 

NORTHWEST FOREST RBSOURCE 'COUNCIL, ) 
an Oregon corporation; ) 

) 
Defendant-Intervenor- ) 

Appellee. . ) 
------~~~--------~~~~~~) NORTHWEST FOREST RESOURCE COUNCIL,) No. 96 w 35132 
an Oregon corporation; ) 

) D.C. No. CV-95-06244-MRH 
Plaintiff-Appe~lee, ) 

) 
v. ) 

) 
DAN GLICKMAN, in his capacity as ) 
Secretary of Agriculture, and) ORDER 
BRUCE BABBITT, in his capacity as ) 
Secretary of Interior; ) 

) 
Defendants-Appellants, ) 

) 
and ) 

) 
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PILCHUCK AUDUBON SOCIETY; OREGON ) 
NATURAL RESOURCES CENTER; PORTLAND ) 
AUDUBON SOCIETY; BLACK HILLS ) 
AUDUBON SOCIETY; WESTERN ANCIENT ) 
FOREST CAMPAIGN; HEADWATERS; COAST) 
RANGE ASSOCIATION; FRIENDS OF ELK ) 
RIVER; WASHINGTON ENVIRONMENTAL ) 
COUNCIL; SEATTLE AUDUBON SOCIETY I ) 

) 
IntervgnOrs. ) 

--------------------------~----) 

The motion of appellants Glickman and Babbitt for a stay 

pending appeal of the order of the district court, dated 

January 19, 1996, is GRANTED until further order of the court. 

Any supplemental briefing on the question of the stay should he 

aaaressed to the court within fou~teen (14) days of the date of 

this order, and will be considered at the time of oral argument. 

-3-

FOR THE COURT: 

CATHY A. CATTERSON 
CL,ERK OF COURT 

141 004 



DATE: 

,FROM: 

RE: 

ENRD APPELLATE 
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APPELLATE SEC~XON 
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FAX NUMBER (202) 514-4240 

April ~1, 1996 

Albert M'. Ferlo, Jr. 

NPRC v. G~iakman and Babbitt 

OFFICE PHONE: (202) 514.~2757 

NUMBER OF PAGES: Message and 20 pages 

PLEASE DELXVER TO; Don Barry 208-4684 
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Bob Baum 208-3877 
David Gayer 

Dinah Bear 456-0753 
Brian Burke 720-4732 

Mark Gaede 
Greg Frazier 720-5437 
Mike Gippert, 690-2730 

Jay MCWhirter 
Jim Perry 

Jeff Handy (503) 326~3a07 
Nancy Hayes 208-5242 
Gerry Jackson 208-6916 
Elena Kagan 456-1647 
Don Knowles (503) 326-6282 
Jim Sutherland(S03) 465-6582 
Karen Mouritaen 219-17~2 

Kris Clark 
Roger Nesbit (503) 231-2166 

Diane Hoobler 
Chris Nolin 395-4941 
Jason Patlis (30l) 713~0658 
Rick Prau~a 205-1045 : 
Tom Tuchmann (503) 326-6254 
Sue Zike (503) 326-7742 

Attached is NFRC'e reply ~o our motion for stay pending 
appeal. Und@r th@ Court's Ap~i1 5, 1996 orde~ granting 
the stay, NFRC had 14 daya to file any responae to the 
motion. The stay will remain ~n p1ace at ~eaDt unti1 
oral arguement. 

I p~an to file a short reponse to NFRC's memorandum 
by Tuesday, April 23. I will circu~ace Che 
response for CODment. 

Pleape ca11 if you have any questions. 

A~ Fer~o 
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Nos. 96-35106, 35~07, 35123, and 35132 

UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 

NORTHWEST FOREST RESOURCE COUNCIL, an Oregon 
corporation, 

Plaintiff-Appellee, 

vs. 

DAN GLICKMAN, in his official capacity as Secretary 
of Agriculture, et al., 

Defendants-Appellants, 

and 

OREGON NATURAL RESOURCES COUNCIL, INC. I at al., 

Defendant - Intervenors -.Appellants .. 

NORTHWEST FOREST RESOURCE COUNCIL'S 
OPPOSITION TO MOTION FOR STAY PENDING APpgAL 

OF JANUARY 19, 1996 ORDER 

Mark C. Rutzick 
MARK C. RUTZICK LAW FIRM, 
A Professional Corporation 
500 Pioneer Tower 
8S8 S.W. Fifth Avenue 
portland, Oregon 97204-2099 
(503) 499-4573 

Of Attorneys for Plaintitf­
Appellee Northwe~t Forest 
Resouroe Counci~ 
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ENRD APPELLATE 

INTRODUCTION 

Plaintiff-Appellee Northwest Forest Resource Council 

("NFRC") - a coalition of timber and 109g1.ng companies in Oregon 

and Washington - strongly opposes th~ Secretary of Agriculture 

and Secretary of Interior I s third motion for a stay pending 

appeal in this case of a district court order releasing timber 

sales under 2001(k) of the Fiscal Year 1995 Emergency Supplemen­

tal Appropriations for Disaster Relief and Rescissions llct, Pub. 

L. 104-19, 109 Stat. 240-247 (July 27, 1995). NFRC represents 

.12 of the companies that hOld cirnber sa!e contracts to be re­

leased this month. 

This court has twice before refused to stay district court 

orders releasing timber sales under section 2001 (k) . The 

Secretaries' latest motion is no more meritoriOus, and should 

likewise be denied. The Secretaries have no likelihood of 

success on their appeal, and have not demonstrated a balance 01: 

hardShips tipping sharply in their favor. Since the Secretaries 

have met neither of the alternative standards for a stay pending 

appeal, their motion ShOUld De denied. 

a. Ho likelihood Qf success OD the merits. The Secre-

taries have no chance of success on the merits. The only issue 

in this appeal is the intent of Congress in enacting section 

2001 (k) . The Secretaries' argument that congress intended to 

release none of the 140 timbar sa.le units "occupied ll by a 

marbled murrelet under the pacific Seabird Group ( .• PSG" ) 

I4J 006 
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protocol is refuted by the congressional repqrcs accompanying 

the 1995 Rescisaion3 Act, by the floor statement of the author 

of the section, S~nator Gorton, expressly stating that Congress 

had "soundly rejected" the administration's request to expand 

t.he nesting exemption to "occupancy," 141 congo Rec. 510463-64 

(daily ed. July 21, ~~95), SER 32, Exhibit ~4, by the Senate's 

recent endorsement of the district court decision releasing 

these sales "insofar as it decermined chat the administration's 

interpretation of subsection (k) (2) was in error," S. Rep. 104-

236 (104th Cong., 2d Sess.) (March 6, 1996) at 46, and by 

Senator Hatfield's and Senator Gort.on's recent confirmation that 

section (k) releases 650 million board feet of' sales, a figure 

necessarily including the murrelet sales at issue here. 

b. The balance of hardships does, not tip sharply toward 

the Seeretaries because t1mber purcbase:r:s and the public will be 

hamed if a. stAY i3 grant..ed. Granting a stay will deny the 

timber purchasers, and the pUblic, the benefit of section 

2001{k) since immediate release of timber sales is the central 

purpose of the statute. The law mandates the immediate release 

of timber sa1es within 45 days, and provides the released sales 

with absolute legal sufficiency for a limited period. chrough 

September 30, 1996 50 they can be promptly logged. 

This court refused to stay the district court's earlier 

order releaSing sales last October because it found that 

granting a stay would cause hardship to timber purchasers, and 

IaJ 007 
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that the balance Of nardships did not strongly favor a stay. 

The hardship to the purchasers is even stronger here since all 

74 of the sale units in question require work to start in April 

1996 in order to complete operations by September 30 when the 

legal sufficiency for the sales expires and they can no longer 

be operated. 

Any further stay of logging on these units means tha~ the 

sales cannot be l09ged by September 30 as Congress intended. 

Since government biologists have determined that none of the 74 

units coritains a nesting bird within the sale unit boundaries, 

any hardship to the Secretaries from releasing the sales does 

not outweigh the clear harm to the purchasers from the loss of 

the congressionally-assured opportunity to log the sales. The 

motion for a stay should be denied. 

STATEMENT OF FACTS 

1. Section 2001(k). 

Section 2001. (k) of the 1.995 Rescissions Act. part of a 

brond emergency timber sale program, mandates the award. and 

release, within 45 days of enactment, of existing Forest Service 

and Bureau of Land Management ("BLM") timber sales that had been 

offered as far back as ~990 b~t never completed due to a variety 

of environmental contro~ersies. Section 2001(k) directs: 

(1) AWARD AND RBLEASE REQUIRED. -- Notwith:­
standing any otner provision of la~, within 
45 days of the datE;! of enactment of this 
Act, the Secretary concerned shall act to 
award, release, and permit to be completed 

~008 
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in fiscal years 1995 and 1996 t with no 
change in· originally advertised terms, 
volumes, and bid prices, all t iIt\ber sale 
contra.cts offered or. awarded before that 
date in any unit of the National Forest 
System or district ot the Bureau of. Land 
Management subject to secti.on 318 of Public 
Law 10~-121 (103 Stat. 745). The return of 
the bid bond of the high bidder shall not 
al ter the responsibility Of the secretary 
concerned co comply with this paragraph. 

(2) THRl!1ATENED OR ENDANGERED BIRD SPECIES. - -No 
sale unit shall be released or completed 
under this subsection if any threatened or 
endangered bird species is known to be 
nesting wi thin the acreage that is the 
subject of the sale unit. 

( 3 ) ALTERNATIVE OFFf:R IN C;:ASE oP' DEL"Y. - - 1£ for 
any reason <it sale cannot be released and 
completed under the terms of this subsection 
within 45 days after the date of the enact­
ment of this Act, the Secretary concerned 
shall provide the purchaser an aqual volume 
of timber, of like kind and value, which 
shall be subject to the terms of the origi­
na~ -contract and shall not count against 
current allowable sale quantit~e5. 

Id. To allo~ prompt logging of the section (k) . sales without 

disruption, Congress provided absolute legal. sufficiency for the 

sales through September 30, 1996 by permitting the completion of 

the sales in fiscal years 1995 and 1996 "[n]otwithstanding any 

othe:r; provision of law." Section 2001. (k) (1) . 

The goal of section 2001(k) is the immediate release of the 

existing t1.ml:;)er sales. Congressman Charles Taylor of North 

Carolina, the author of section 2001(k), explained that i.t will 

"immediately provid[e] Substantial amOunts of timber for mills 

hurt by Federal supply reductions. II 141 Cong. Rec. H3233 (daily 

141 009 
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ed. March 15, 1995), Supp~emental Excerpts of Itecord (I1SERII) 32, 

Exhibit 3. Its Senate sponsors intended it lito provide some 

short-term relief to timber communities," 141 Congo Rec. $10463 

(daily eo.. July 21, 1995) (remarks of Sen. Gorton) I SBR 32, 

Exhibit 14, and lito get wood to the mil~s of the Pacific 

Northwest. in the next 19 months." 141 Congo Rec. 94882 (daily 

ed. March 30, 1995) (remarks of Senator Hatfield), SER 32, 

Exhil.lit 7. 

In March 1996 the Senate defeated, by a vote of 54-42, a 

proposal by Senator Murray co repeal 6ection 2001. 142 Congo 

Rec. S200S, S2105-07 (daily ed. March 14, 1996). During the 

debate on the proposal, Senator Hatfield explained to the Senate 

chClt section (k) releases 650' million board feet of timber 

sales: 

The third provision [of ~ection 2001] 
releases certain sales offered or awarded 
since 1990 in the geographic area covered by 
section 318 of the fiscal year 1990 Interio:r 
and Related Agencies App:ropriations 
Act. . . . 

These delayed sales represent approxi­
mately 650 million board t:eet of titnber 
affecti~g less than 10,000 acres of Federal 
forestland in Oregon and WaShington. 

S2023. Senator Gorton, the auChor ot section (k) (2), confirmed 

tbe 650 million board feet figure: "This is what we are talking 

about, 650 million board feet, somewhac less than one-tenth of 

the amount of growth each year. The only mandate in the 

III 010 
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rescissions act was this 650 million board feet . " S.201.1, 

S2012. 

On March 19, 1996 the Senate approved senate Report 104-

236, 142 Congo Rae. S2309 (daily ed. March 19, 1996), on S. 

15.94, Making Omnibus Consolidated Rescissions And Appropriations 

For the Fiscal Year Ending September 30. 1996 And For Other Pur-

poses. The Senate Report expresses approval of the district 

court's orders in this case including the Sanuary 19 order that 

is the subject of these appeals: 

The Committee agrees with the interpreta­
tions of section 2001 (k) made by the Federal 
district court in Oregon on September 13, 
1995, December 5, 1995 and January 17, 1996, 
and agrees with that cou.rt' s J~ua:ry 19, 
~996 ~liDg ~neofG~ ~s it de~er.mined tba~ 
the administration's interpretation of sub­
section (k) (2) w~s in error. 

s. Rep. 104-236 at 46 (emphasis added).' 

2. Tbe Secretaries' refusal to comply witb section 2001(k). 

The defendant Secretaries have consistently and steadfastly 

refused to comply ~ith section 200~(k): 

1. By the September 10, 1.995 deadline for releasing 

timber sales, they had awarded only 12 BLM timber sales with 64 

million board feet ("mmbf") of volume - less than 10% of the 

total volume to be released under the statute. tn response to 

a motion from NFRC in this case, they released an additional 66 

mmbf Of sales in September. 

~011 
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2. In October 1995 the district court in this case 

ordered the release of section (k) sales offered in fiscal years 

1991-95, which the Secretaries had withheld. on October 25, 

1995 a motions panel of this court (Judges B~ezer, Thompson and 

T.G. Nelson) denied a motion for a stay of the injunction, and 

the secrecar1es awarded another laO mmbf of sales. 

3 . On Janua~ 10, 1996 the district court ordered the 

release of another 100 mmbf of sales the Secretaries had also 

~ithh~ld based on various interpretations of section 2001(k} (1) . 

On February a, 1996 a motions panel of this court (Judges Canby 

and Hawkins) denied a stay of that order, and the Secretaries 

awarded these sales. 

4. The secret~ries have also continued to withhold 245 

mmbf of timber in 148 timber sale units based on their view that , 

the "known to be nesting n
, exemption in section 2001. (k) (2) allOWS 

them to withhold every sale unit previously determined to be 

"occupied" by a marbled murrelet under the unpublished PSG 

Protocol. 

On January 1~, 1996 the discr1ct court ruled that seotion 

(k) (2) does not permit the Secretaries to withhold a sale unit 

based solely on an occupancy determination under the PSG 

protocol. ER 340. The cou~t ruled that the limitation Of the 

(k) (2) exemption to "nest1ng within the acreage that: is the 

sUbject o! the ~ale unit" means that murrelet nesting must be 

occurring within the sale unit boundaries, and cannot be based 
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on observations,of behavior outside the sale unit boundaries or 

in the air above the canopy of the forest, as the PSG Protocol 

permits. 

The district court ordered the secretaries to release the 

sale units that cannot be withheld under t.he statute. ER 340 at 

21. The Secretaries have since determined that 100 of the units 

must be released under the district court's ruling. 

'On January 25, 1996 the court stayed the January 19 order 

for 60 days pending appeal. ER 63. However, when the Secre­

taries asked for an extension of the stay, NFRC and co-plaintiff 

Scott Timber Co. informed the court that logging on 74 of the 

100 releasab~e sale units has to begin by April 1 in order to be 

completed by the September 30 expiration of the legal suffi­

ciency for the sales. The secretaries concede that after that 

date they will ha.lt logging on all the sales. Thus, if the 

.sales are not logged by September 30, they will not be logged at 

all. NFRC did not oppose a 60 day extension of the stay for 24 

other units where work can.begin later in the summer and still 

be completed by September 30. 

Based on this information, on April 3 the district court 

declined t.o extend che'stay for the 74 units beyond a five day 

period (for 54 units) or a 14 day period (for 22 units the 

Secretaries .claimed 'were especially 5enlSitive). The district 

court granted a 60 day extension of the stay for the 24 ··units 

that do not require immediate work. 
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The Secretaries, joined by appellant Pilchuck Audubon 

Society, now ask this court, for a third time, to stay the 

district court's order requiring the release ot timber sales 

under section 2001(k). 

't'HB SBO.B'TARISS' MO'r%ON FOR A S'r.AY PENDING APPEAL 
SHOULD BE DENIED BBCAUSE THEY HAVE NO LIKELIHOOD OF 
SUCCESS ON '1'D MBB%TS, AND THE BALANCE 08 llARDSHZPS 
DOES NOT TZP SHAR.PLY IN THEIR FAVOR SINCE A STAY HILL 
CAUS15 IRRBPAJUiBLE 1lARM :1'0 'TIMBBR. E'URCHASDS AND WZLL 
FRUSTRATE THE ~N7'ENT OF CONGRESS. 

A. Standard for stay pendjng appeal. 

A court can grant a stay pending appeal only after· consid-

ering: 

(1) whether the stay applicant has made a. 
strong showing that he is likely to succeed 
on the merits; (2) whether the applicant 
will be irreparably injured absent a stay; 
(3) whether issuance of the s'tay will sub­
stantially injure the other parties in the 
proceeding; and (4) where the public inter­
est lies. 

Hilton v. Braunskill, 481 U.S. 770, 776 (1987). 

This court evaluates a stay pending appeal on a standard 

that is similar ~o a request for a. preliminary injunction. 

Lopez v. ll~ckler. 713 F.2d 143"2, l435 (9th Cir.), rev'd in part 

on other g-rounds, 463 U. S. 1328, 464 U. s. 879 (1983). A 

preliminary injunction can only be granted if the applicant has 

a likelihood of success on the merits and shows irreparable 

harm, or if the applicant shows serious questions going to the 

merits, and the balance of hardships tips sharply in favor ot 
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the applicant. Na.tive Village of Quinbagak v. U.S., 35 F.3d-

388, 392 (9th Cir. 1994). 

B. The Becretarj,es !Ileet ne1the~ test for a ,stay pendinff t:lppeal 
beeauDe ~hey have no 2ikelibood of s~ccess on the meri~s~ 
and the balance of bardships does not tip sharply in their 
favor. 

1. The Secretor;i.es do not have a. BuEE:i.a:l.ent: l:Lkel:Lhood of 
suet!!eSB on th@ m~ri ~B t:o obtain a stay pending appeal. 

The Secretaries' stay motion relies almost- eXClusively on 

the alleged irreparable harm they fear will result from comply­

ing with the district court's order. But a stay requires more 

than irreparable harm, even if the Secretaries' Claims are taken 

at face value. They must also demonstrate a likelihood of 

success on Che merits; a stay pending appeal cannot be granted 
. . 

when the appellant has no chance of success on appeal. Barber 

V. State of Hawai'i, 42 F.3d 1185, 1199 (9cn c1r. i994). The 

Secretari.es have not demonstrated a sufficient likelihood of 

success to justify a stay. 

The only issu~ in this appeal is the 'inten't of Congress i.n 

enacting section 2001(k). As NFRC demonstrated in its merits 

brief, many factors compel the conclusion that the SeorGtaries' 

interpretation of (k) (2) is contrary to congressional intent: 

the congressional reports; the interpretation of the etatute by 

its author, Senator Gorton; the negotiations between the 

administration and Congress on the exact issue in this ca5e in 

July 1995; the Murray amendment that was rejected by the Senate 
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in March 1995; the recent Senate report and the Senate's vote 

against repe~l of section 2001; and others. 

Of these factors, three are especially compelling: 

a. senator Gorcon expressly stated on the floor of the 

Senate in LTuly 1995 that Congress had "soundly rejected" the 

administration's request lito' include in (k) (2) its definition of 

'occupancy.'" 141 Congo Rae. 810464, SER 32, Exhibit 14 . 

.b. In March 1996 the Senate expressly endorsed the 

di5trict court's January 19, 1996 order "insofar as it deter-

mined that the administration's interpretation of subsection 

(k) (2) was in error. II S. Rep. 104-236 a.t 46. Congress' 

endorsement of the district court's order should lay to rest any 

doubt that the discr1ct. court has correctly interpreted the 

intent of Congress. 

c. The 240 million board feet o! timber withheld under 

(k) (2) oontribute to the 650 million board feet of sales that 

Senator Hatfield and Senator Gorton e~~a1nea were to be 

released by section (k).' 142 Cong. Rec. S2011, 82012 I S2023 

(daily ed. March 1,:1, 1996). Without the release of these sales. 

the volume would not even approaoh the 650 million foot level. 

2. T.be balance of bardships does Dot tip sha~ly toward 
the Secretaries because a stay wi~l cause i~repa~~ble 
hazmto tbe timber pu.clla.se~B aDd ;E2."'Ustrat:$ the iZltant= 
o£ CODgress. 

The Secretaries also fail to justify a stay under t.he 

alternative standard because even if their claims of harm are 
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valid, the balance of hardships does not tip sharply in their 

favor. 

The hardship claimed by the secretaries is limited by the 

fact. that none of the units subject to relea.se under the 

district court's order have a threatened or endangered bird 

nest~ng wic.h1n the sale area. ,Government biologists have dQter­

mi.ned that birds are not nesting within any of the sale areas. 

The Secretaries' claim of irreparable harm is chat because ~ 

bird once circl~d above the sale area, or nested up to a quarter 

mile away from the sale area, the sale area itself should be 

protected. 

Even if this rather attenuated impact is a hardship, it 

does not tip the balance of hardships sharply toward the 

Sec,retaries. This court has already found that staying an order 

releasing section (K) sales will cause hardship to the timber 

purchasers. The Secretaries attempted to justify their first 

stay motion in this case last Occober wich claims of harm to 

wildlife similar to those raised here. In denying the motion, 

this court ruled: II Al though some hard.ship may resul t from 

either a grant or a denia.l of a stay pending appeal, the balance 

of hardships does not tip sharPly in favor of one party or the 

other." NFRC v. GlickmarJ, No. 95-36042, Ord~r (October 25, 

1995). The same is true here. 

The Secretaries are now in their ninth month of resistance 

to section 2001(k). They have ,fought every effort to release 

141 017 

1.2 



04/17/96 WED 14:34 FAX 2025144240 ENRD APPELLATE 

section (k) sales, opposed every motion in court, invented wave 

after wave of excuses for not releasing sales, and dragged their 

feet in every way possible. Though they have lost every 

significant iSSUQ in this case, including the two prior stay 

motions in this court, they continue to resist the award and 

release of sales. 

What they have been unable to achieve in court rulings, 

they may well achieve solely by delaying the court proceedings_ 

The period of legal sufficiency in section (k) expires on 

September 30, 1~96 ~ less than six months from now. The 

Secretaries' refusal to release these sales has already cost the 

timber purchasers more than half the window for logging sales 

provided by Congress. 

NFRC's opposition to extending th,e stay is based on the 

timber purchasers' undisputed projections of the minimum time 

they need to log the sales by September 30. All the 74 units 

that are to be released in April require work to start in April 

in order to be completed by September 30. In many cases roads 

have to be constructed betore logging can begin. 

Where th~ timber purchasers do not need to start work in 

April, NPRC did not oppose an extension of the stay_ That is 

why 24 units that should be released under section (k) (2) remain 

stayed by the district court for another 60 days. 

The Secretaries do not dispute that logging on all these 

units will have to stop on October 1 when the legal sutficiency 
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expires. Memorandum In Support Of Motion For Stay ac 9 (April 

4, 1996). They obliquely suggest the purchase,rs will then be 

left with "contract remedies I " by which they mean the purchasers 

can file br9ach of contract claims against the government. 

The purpose of section (k) is not. co create tens of 

millions of dol~ars of contract liability for the 'government; 

the purpose is to release timber. Extending the stay on the 74 

units in que:;5tion will frustrate that purpose. and needlessly 

expose the government to contract liability. 

Nor'does the hope of replacement timber in the future under 

{k} (3) reduce the irreparable harm to the timber purchasers. 

Consistent with their general defiance of aection {k} I the 

Secretaries have not to date provided any replacement timber for 

a single unit of section (k) timber, and have oppoeed 

purchasers' efforts to obtain replacement timber. See NFRC 

Supplemental Opposition Brief ('lodged April 4, 1996). The 

availability of this timber remains wholly speCUlative. 

In any event I the prospect of replacement timb.er at some 

unspecified time in the future does not achieve the congres­

sional purpose of providing short term relief to mills and 

timber communities in 1995 and 1996. congress enacted section 

2001(k) b@cause mills were running short of federal timber after 

years of delays and disruptions. M1'lls cannot operate today 

with a promise of logs some time in the future. 
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The district court was unwi~~ing to allow the passage of 

time in litigation to frustrate the intent of Congress. It 

refused to extend the stay on the 74 unite in question based on 

its "reluctance to.allow judicial procedure to trump the intent 

of Congress." Order, April 3, 1996 at 4. That concern should 

lead this court to deny the stay on these units so that timber 

purchasers can operate these sales by September 30 as Congress 

intended. 

Because the purchasers will sutfer hardship and the pUblic 

interest will be harmed if a stay is granted, the balance of 

hardships does not tip sharply toward the Secretaries, and their 

motion for a stay should be denied. 

CONCLUSION 

The motions for a stay of the district court's January 19, 

1996 order should be denied. 

Dated this ~6th day or April, 1996. 

MARK C. RUTZICK LAW FIRM, 
A Professional Corporation 

By, M tit 
Mark C. RueiiCk 
Attorney for P~aintiff­

Appellee Northwest Forest 
ReSource council 
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1 Attached are the declarations of william L. Bradley and 

2 Jerry L. ~ofer updating the ~ourt on the actions of the Bureau of 

3 Land Management and Forest Service as to these timber sales. 

4 Dated this 11th day of April, 1996. 

5 Respectfully submitted, 

6 KRISTINE OLSON 

7 

8 

9 

10 

11 

12 

13 

14 

15 

17 

18 
Of CoUnsel: 

19 
JAY MCWHIRTER 

United States Attorney 

~~~ 
Assistant United States Attorney 

LOIS J. SCHIFFER 
Assistant Attorney General 
MICHELLE L. GILBERT 
GEOFFREY GARVER 
JEAN WILLIAMS 
EDWARD BOLING 
United States Department of Justice 
Environment and Natural 

Resources Division 
General Litigation Section· 
P.O. Box 663 
Washington, D.C. 20044-0663 
(202) 305 .. 0460 

Attorneys for Defendants 

20 Office of the General Counsel 
United States Department of Agriculture 

21 Washington, D.C. ' 

22 KAREN MOURITSEN' ........ _-. -

Office of the Solicitor 
23 United states Department of the Interior 

Washington, D.C. 
24 

25 
26 

FEDERAL DEFENDANTS' APRIL 11, 1996 
COMPLIANCE REPORT .. 2 

, 
" 



04/15/96 11:34 U 
04/11!1/96 12:4121 DIU. OF LANDS RND REN. RESOURCES 

KRISTINE OLSON, OS8 173254 
United States Attorney 
JAMES L. SUTHERLAND, ass '68160 
Assistah~ u.s. Attorney 
701 High Street 
EuqenG, OR 97401-2798 
T~lephQne: (541) 465~6771 

LOIS 3. SCHIFFER 
Assistant Attorney General 
MICHELLE L. GILB£~T 
GEOFFREY GARVER 
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GGnera1 Liti9a~ion Section 
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IN ~HE UNITED STATES DISTR~CT COURT 
FOR TH~ DZSTarCT OF OREGON 

NORTHWEST FOREST RESOURCE COUNCIL, ) 

Pla.in'b.!ff, 

v. 

DAN G~rcKMAN, in his capacity as 
S~cr~tary of Agrieulture, 
BRUCE BASSITT, in his capacity as 
Secretary of Interior 

Defenda.nts. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

----~--------~----------------) 

Civil No •. 9~-6244-HO 
(lead ca.se) 
civil Ng. 9S-62G7-HO 
(conSo~1dated case) 

FEDERAL DEFENDANTS' 
APRIL 11, 1996 
COM~LIANCE REPORT 

X, wi11iam L.· Bradley do hereby 4epose and sa.y th~t: 

1. My name i6 William w. Bradley. I have prev10usly 

prepared a declaration tor this case t in which I desoribed my 
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, 
poa1t1on ~itn the Bureau ot Lan~ nanaqeroent (eLM) and the nature 

of ~y responsibilities. 
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2. Z am fam1~1ar with the Rescissions Act, pub1ic Law 104-

l.9 (lOg Stat. J.94), including the provisionfi regarding '"Awara and 

Rel.ease Q~ PreviQu~ly Offe~ed an~ Unawarded Timber Sa1e 

Contracts, '. Section 2001 (k) • 

3. In its March 28, 1996, compliance report, the BLM 

provided two ta~les showing the status of its $ales whioh are 

covered under section 2001(k). This complianee report iG being 

rilsd to update the court on the status of these sales. Tab1e ~ 

shoW's; t.he status or sales covered by Ju(1ge Hogan's 

october 17, 1~'5, or~er an~ Tanl.e ~ shows tne st~tUB gr section 

318 ~a1es ~hich w@r~ sUbject to section 2001(k) of Public Law No. 

104 .. 19. 

4. As stated in our addendum to the March 14, 1996, 

coropli~nce report dated March 19,' 1996, the BLM has oomp1eted its 

review of the survey information on the 11 units Which were no~ 

awar4ed beoause they were determined to be occupied b~ ~arbled 

murrelets. Occupancy determinations on 8 of the 11 units were 

consistent with the court·s 1nterpret~tion ot: 5eQtion ZOO1.(k) (2)'. 

5. The BLM nas d1rected ~ne per~lnen~ d1s~r1ct offices ~o 

award rep1acement volume to the purchasers of these 8 sale units 

plus the one sale unit of Olalla Wildcat on which a northern 

upo~ted owl i~ kno~n to be nesting no 1ater than 

September 30, 1996~ 
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6. AS stated 1n ou~ p~evioug compliance report, it was 

oono1uded that the occupancy determinations on three of the units 

were not coneiatent with the courtts interpretation of section 

2001(k) (2). The release of these units ia stayeQ, pend1nq turthe~ 

action by ~he Ninth Circuit. 

I d~elare un~er'penalty of parjury that the fo~eqoin9 is true and 

correct. 

Executed at portland. oregon, on ~d It;; ~??6. . 

~"";~~' 
William L. Bra'dley ~ 
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TABLE 1 

ELEVENTH PROGRESS REPORT· BUREAU OF LANO MANAGEMENT 

J CU·RRENT 
SALE NAME t PURctfASER 

91 LOWER (lUDLEYS SUMMIT BOISe. CASCADE 
91 MIu.ERS VIEW DR JOHNSON 
A.~iHeR FAJRVlEW JJOVGlAS CO. Ff» 
9AnLEAXE RESERVATION RANCH 
BrRDSFIE ROGUE CROMAN 
CAMP TIMBER P.RODtJCTS 
CATTRACXS . SENECA· 
OfERRY TREE Pl.UM HULL..oAKES 
CORNER SOCK ONE ROCK 
CRAl'( 8'S CLR 
OAfAOORA scen . 
IJEAD MIDOlEMO.N OR JOHNSON 

ORlG1NAL 
VOL. 
CMBF) 

2340 
3SSl 
4589 
12{)5 
3876 
1127 
4n 

1008 
1721 
3957 
4654 
7154 

ORIG. 
ACRES 

71 
53 
53 
44 

611 
548 
45 
10 
52 

14D 
87 

197 

SEE,1BELOW 
I 

SEE 112 
BELOW 

T & E BIRDS I AFFECTED 
r4ESllNG SlATUS VOL (MBF) 

SEE 13 
BELOW 

REMAINING 
I/OL(MBf) 

2340 
3863 
4589 
1205 
3816 
7127 
4n 

1036 
1721 
3957 
4654 
7154 

SEf1l4 BELOW 

STATUS 
Executed 
Executed 
Executed 
Execvted 
Executed 
Executed 
Executed 
Executed 
Executed 
executEd 
Executed 
Executed 

CE~CREEK_ CLR 3120 130 MM cec. . #1,2 3120 0 Sale wi n~ beawarceci 
GOLOENS~R [ROUGH & READY 4J67 16D I 4361 executEd 
IJEFFERS REVENGE LONE ROCK 3914 14 39M Exec:Wd 
lLtCKll WESTERNllMeER 811 218 811 ExectMl 
LOSSTER Hill scon: 8471 211 8471 Executed 
LDSTSOCK LONE ROCK 3596 47 MMOCC •• #4 1060! 2536 Execub!d 
MARTEN POWER ROSBORO 9E68 127 1 9668 Executed 
NORTH FORK CHETCO ClR nn 267 MMOCC. -#1 1070 ~ Executed 
PAR K RID<3E BASIN HULL-oAKES 2710 34 I 2710 Execubld 
PONOVIEW OR JOHNSON 4m B4 I 4m Executed 
PP&J IBOISE CASCADE I?~ 269 6387 Executed 
ROCKYROPO ITHOMAS CREEK 1574 23 1574 Executed 
SHADY TIMBER PRODUCTS 7635 5M 7635 Ex~ 

iTOSEVVEST HULL"()AKES 4807 78 46U1 . Executed 
UGLY ECKLEY LONE ROCK 5815 217 5815 ExBcuIed 
IWREN ~ DOUST scan, ae03 163 NM OCt:. -1\f2,,3,57 4937 3886 Executed 

TOTALS 125m 4661 10187 115636 
, . 

1. rnrorrna'lloft regardfng 1b.e saabIs 01 threateried 01 endangered n~g bids. MM OCC. :. marbled mtllTelet cccupanc::r. ". = sale unit number 
2. The votume containedill tD'1its with marbl«l murre1et occupancy. Thlsis d\e wlu me ¥tIich is subject to SEC. 2001(Tcl(3) of PClbIk: Law 104-19. 
3. The ClrigIlal safe volume miriUi ttle vofIane CCintained in oc:cuPed vniIs. This is Ua volime wI'Iiocn was ~rde<l. 
4. Executed;: sale contract has been awuded, ·accepted, and approved 
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TABLE 2 

ELEVENTH PROGRESS REPORT· BUREAU OF LAND MANAGEMENT 

SEEf:1eaOW 
ORlG!NAL 

CURRENT VOL. ORIG. T&EBIRDS 
SALE NAME PURCHASER .tMBF} ACRES NESnNG STAniS 

6B SLACK JACK WEYCO 6B63 96 
9D FITCKER PERFECT THINNING SVVANCO 2438 180 
90 ROMAN DUNN. HULL.oAI<ES 10646 ~42 MM OCC. - #1.2 
ElEARAlR MURPHY TlMBER 11564 201 MMOCC. ·12 
ElIG WINOS SPALmNG 6864 236 
CANT ON CREEK" DOUGLAS CO. FP 3440 47 
CHANEY ROAD LONE ROCK 3800 7S 
HO)(IE GRIFFIN CROMi'N 2809 255 
OLALLA WllDCAT LONE ROCK TIMBER 10568 280 NSO~#S 
SUMMIT CAEEK SCOTT 791Q 126 
SWINGLOG THNNlNG SWANCO 1542 .~ 
iTEXAS GULCH DRJOHNSON . 6212 119 
TWIN HORSE DOUGlAS co. LUM~ 1498 17 
UPPER RENHAVEN BOHEMIA 1796 oilS 
WHrITSENO SENECA 1097 38 
'fEllOW CR. MTN. SCOTT 7080 141 

TOTALS 86127 2QS3 

SEEf12 
BElOW 

AFFECTED 
VOL {MBE 

5264 
4E17 

852 

10733 

i 

SEE #3 
BELOW 

RE.MAlN1NG 
VOL(MBF) 

6863 
2438' 
S3B2: 
6947 
6864 
3440 
3800 
2809 
9716 
7910 
1542 
6212 
1498 
1796 
1097 
7080 

75394 

SEE#4SB-OW 

STAWS 
EXECl1TED 
EXECUTED. 
EXECUTED 

UNAWAAOeO 
EXECUTED 
EXECUTEO 
EXECUTED 
EXEClITED 
EXECUTEO 
EXECUTED 
E.X£CUTED 
EXECUTED 
EXECUTED 
EXECUTED 
EJ(£CureD 
EXEClJTEO 

1. la1osmation {egarding the status or threaten~ or endangered nesting birds. MM OCC. :: marbled m urrelet cocupanc,y. F= sale unit number, NSO = Re»l1hem spotted C'M 
2. ihe volume wntained in unib ¥dh marb(ed mu rre{e\ OCCllfJlHiC'/. This is !he voJllll'le which would be wbjed. to SEC. 20()1 (k)(3) CJf PtJblic Law 104-19. 
3. lhe original sale rotume minus the vlllume ccnlained in occupied uniS. This is the volume wtUeh will be a'Narded. 
4. execuled = ti81e contrud has been awanSed, accepted, and approved 
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701 High Street 
Eug~ne, OR 37~O~-~7,eoz~ 

S"1-4t;5-~7'1l 

LOJ:S J. SCHIFFER 
Asaistant Attorney General 
M]:OIELLE L. OILBEP.'r 

GEOFFREY GARVER 
U.S. Department of Justice 
Environmenc and Natural Resou~ces Oivis~on 
P.o. !'lox 663 
~8shing~on( D.C_ 202-272-8338 
Telephone: 202·305-0460 

IN THE UNITSD STATES DISTRICT COURT 
FOR. 'tHE DISTRICT OF OREGON 

NORTHWEST FOREST RESOURCE COONCX~( 

Pla.intiff. 

v. 

DAN GLiC~. in hiB capaoity as 
secretary of Agriculture. 
BRUCE BABBITT, in his oapacity as 
S8crB~ary o~ the :Interior 

Defenaante. 

Civil No. 95-6244-HO 

~tNETEENTH DECLARATiON 
. OF JERRY L, ROFER 

:I, .:rcu.·ry L. Hofer, ho~ehy deels.re the following to be true 

and correct: 

:forth lI'IY experience and qualifioations with the Unit:.ed S~at:e., 

F01."eeC Service. 

2. On March 27, 1~96, my Ei9hteen~h De~~~ra~ion inoluded a 

repor~ d.eacrilJ1ng the sta.1:.U5 of 33 t:imber Elale:;! which eo.re 5uhject: 

1:0 the Court's order of Oc:ober 11, 1~95, 

NI~TEENTH DECLARATION ot J~RRY U. HOFSR 

141 009/011 
If/JUU~ 
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3. There have been no changes i~ the sea~us of sales since 

March 27, 1~96_ 

I decl~re under penaley of perjury ~bat tho roregoing iB crue and 

Sxed~ted at Portland. Oregon. on April 11, ~99G . 

. ,'/,' 

NINETEENTH DECLARAT~ON of JEaRY L. HO'~R 
.-- .. -----_._-- -- ... , 


