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Attached are copies of three briefs which respond te the Rnewn
to be nesting and next high bidder issue. One brief is from NFRC
and it combines both issues. The other two brief were filed by
Scott Hozngren - one on behalf of Scott timber on the Known to be
nesting issue, and the other on behalf of Vegan Brothers addressing
the release of the Gaterson Sale. ‘'The Gaterson Sale brie€
addresses argument raised by SCLDF in their appeal on the enjoined
sales issue.

Our reply brief is due te be filed on April 1, 1996, and we
hope to be able to circulate a draft for comment by COB Thursday,
March 28, The case 1s set for oral argument on May 7, 1996 in
Portland, OR. The court will release the identity of the Panel for
these appeals on April 29, 1996¢.

NOTE, THE THREE BRIEFS WILL BE FAXED SEPARATELY DUE TO THE
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I.
STAT QF IS8 8
1. In construing the statutory exception in

section 2001 (k) (2) of the 1995 Rescissions Act, Pub. L.
No. 104-19, 109 Stat. 240 (1995), concerning when a threatened
and endangered species "is known to be nesting within . . . the
sale unit," did the district court correctly reject the
application of a survey protocol that relies on non-nesting
evidence and other evidence ocbserved well—beyqnd the sale unit
boundaries?

2, In construing an unambiguous portion of
section 2001(Kk) (2), did the district court properly reject an
interpretation summarily imposed by federal defendant-appellants
that is contrafy to the gtatute’s plain language?

3. In construing a latent unambiguity behind the
"known to be nesting”" exception in section.2001(k)(2), did the
district court properly reject federal defendant-appelianté'
interpretation, which is contrary to the statute’s plain
language, as an impermissible construction of the statute?

IT..
TA OF THE CASE
A. Jurisdiction.

Appellee Scott Timber Co. concurs with federal

defendant-appellants’ astatement of jurisdiction.

*
*



03/25/96 MON 05:03 FAX 2025144240 ENRD APPELLATE @oo9

B. Nature of the Case.
On July 27, 1995, Presgident Clinton signed the
Emergency Supplemental Appropriations for Additidnal Disaster
Asgistance, for Antiterrorism Initiatives, for Agsistance in the
Recovery From the Tragedy that Occurred at Oklahoma City, and
Rescissions Act of 1995. Pub. L. No. 104-19, 109 Stat. 194, 194-
254 (1995). Section 2001 of the Act implements the Emergency
Salvage Timber Sale Program, Pub. L. No. 104-19, § 2001, 109
Stat. 194, 240-47. '
The law directs the Sec¢retaries of Agriculture and
Interior within 45 days after the date of enactment to award énd
release timber sales that have been delayed for years. In these
consgsolidated appéals, federal defendant-appellants and a host of
environmental organizations appeal two district court rulings:
(1) the district court’s January 10, 1996 Order, as amended,
(Fan. 17, 1996), granting in part plaintiff Ndrthwest Forest
Resources Council’s (NFRC) motion for clarification and
enforcement of the court’s October 17, 1996 order, see CR 178,
requiring release of timber sales. CR 331; CR 338; and (2) the
district court’s January 19, 1996 Order granting in part
plaintiff NFRC's and plaintiff Scott Timber Co.’'s motions for
- summary judgment. CR 340.
The district court’s January 10 order enjoined federal
defendants to award, release, and permit to be completed all
timber sales subject to section 2001 (k) (1) of the Emergency

Salvage Timber Sale Program. Pub. L. No. 104-19, 109 Stat. 240

2
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(July 27, 1995). CR 331 at 24-25. The distriet court’s January
19 order further enjoined federal defendants to award and release
the remaining sales subject to section 2001 (k) (1) that had been
withheld, unless federal defendants made a "known to be nesting"
determination consistent with section 2001 (k) (2) and the court'’s
order. CR 340 at 20-21,

Appellants allege that the district court erred in its
Janﬁary 10 ;uling by ordering federal defendancs'to award and
permit to be completed timber sales that were previously canceled
by the Forest Service or the Bureau of Land Management (BLM)
prior to eﬂactment of section 2001(k). Fed. Appellants’ Opening
Br. (Fed. App. Br.) at 39-50; Appellants’ Pilchuck Audubon Sec'y
& Oregon Natural Resources Council’'s Opening Br. (Pilchuck Br.)
at 30-46,

Appellants also allege that the district court erred in
its January 19 order by rejecting federal defendants’
interpretation of when threatened or endangered species are
"known to be nesting® within timber sale units under
gection 2001(k) (2) for purposes of excluding these units from
release. . Fed. 2pp. Br. at 30-39; Pilchuck Br. at 46-60,

c. Proceed Below.

Following the enactment of the Emergency Salvage Timber
sale Program, Pub. L. No. 104-19, § 2001(k), 109 Stat. 194
(1995), NFRC filed an action in the District ¢f Oregon seeking to

compel federal defendants to release timber sale unite under

section 2001(k) (1). CR 63; Northwest Forest Resource Council v.
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Glickman, No. .95-6244-HO (D. Or. filed Aug. 10, 1995). In a
separate proceeding, Scott Timber Co. sought to compel federal
defendants to release timber sale units consistent with

gsection 2001 (k) (2)., See CR 1b; Sgott Timber Co. v. Glickmap, No.
95-6267-HO (D. Cr. filed Aug. 29, 1995). .The two actions were
consolidated, and the following organizations were allowed
limited intervention as to the section 2001 (k) (2) "known to be
nesting® igsue: Oregon Natural Resources Council (ONRC), Sierra'
Club, Pilchuck Audubon Society, Western Ancient Forest Campaign,
portland Audubon Society, Black Hills Audubon Society, and
Headwaters.

In a third proceeding, Pilchuck Audubon Society and 15
other environmental plaintiffs brought a declaratory actidn
concerning the scope of section 2001(k) (1). CR 1b; Pilchuck
Auduybon Soc'y v, @lickman, No. 95-6384-TC (D. Or. fiied Nov. 7,
19958). This case was also consolidated with Noxrthwegt Forest
Resource Council v. Glickman, No. 95-6244-HO (D. Or. filed Aug-
10, 1995). |

The parties filed cross motions for summary judgment.
The court granted in bart NFRC’'s and Scott Timber Co.’s motions
for summary judgment, and issued the January 10 and January 19
orders which are the subject of these appeala. CR 331; CR 340.
Federal defendants and the environmental groups sought an
emergency stéy of the court’s January 10 order pending appeal.
The Ninth Circuiﬁ denied the motion. Both federal defendants and

ONRC moved to stay the district court’s January 19 order. On
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January 25, 1996, Judge Hogan granted a 60-day stay pending
appeal of the Jahu;fy.ls order. CR 363,

Four'appéals have been filed concerning these two
orders. Federal defendants and Pilchuck Audubon Society, on
behalf of the other environmental appellants, have appealed the
district court’s January 10 and January 19 orders.'

~ Dp. Factual Background.

1. Em en Salvage r le ram.

The Emergenéy Salvage Timber Sale Program was'noc
designed to preserve marbled murrelet habitat. Rather, the
purpose of section 2001!k) was to immediately award and release
timber sales that had been subject to half a decade of protracted
government gridlock. CR 340 at 14 (eiting 141 Cong. Rec. 510464,
daily ed. July 21, 1995) (Statement of Sen. Gorton); SER 32 at
Ex. 14. These sales had been delayed because of multiple
consultations with the Fish and Wildlife Service under the
Endangered Species Act, 16 U.S,C. §§ 1531-1543. Becauaé of the
emergency nature of the legislation, Congress directed that
timber sales be released within forty five days of enactment.
Pub. L. No, 104-19, § 2001(k) (1), 109 Stat. 194 (1995) . The only
exception to the broad award and release provisions of previously
offered rtimber sales is for the protection of a "known" nesting

threatened or endangered species, as follows:

1 In this brief, Scott Timber Co. only addresses the
court’s January 19, 1996 ruling on the "known to be nesting"
exception in section 2001(k) (2). As to the remaining issues,
Scott Timber Co. adopts the arguments set forth in the briefs of
plaintiff-appellee NFRC.
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No sale unit shall be released or completed
under this subsection if any threatened or
endangered bird species 1s known to be
nesting within the acreage that is the
subject of the sale unit.

Pub, L. No., 104-19, § ZOOl(k) (2), 109 Stat. 194, 240-47. This
provision, which provides that a sale unit under section

2001 (k) (1) may not be released if a marbled murrelet "is known to
be nesting within . . . the sale unit;" ig one of two issues at

the heart of these appeals.

2. Nesting, Ogcupapney and the Pacific Seabird Group
Protogol.

The Paciflc Seabird Group marbled murrelet survey.
protocol (PSG protocol) ia an unpublished report by the Pacific
Seabird Group, which is designed to "assist wildlife biologisats
by‘providing guidance to . . . determine the probable presence or
absence.of murrelets in a forest stand . . . ." CR 22a at Ex. 3,
p. 2. The PSG protocol explicitly distinguishes a "nest stand"
from an "occupied stand" as followa:

A nest stand is a stand with an active
nest or a recent nest site as determined from
a fecal ring or eggshell fragment. Evidence
of a nest site also includes discovery of a
chick or egg shell fragment on the foreat
"floor.

An occupied stand is defined as the
stand of potential habitat where murrelets
have been observed exhibiting behaviors which
have been observed in stands with evidence of
nesting . . . . These behaviors have been
termed subcanopy behaviors and are those
behaviors occurring at or below canopy level.
. + . Circling is algo an indic¢ation a stand
may be occupied.
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CR.22a at EX. 3, pp. 3-4. Under the survey protocol, "nest
srands” are given a narrower definition and would encompass less
area than would "occupied stands." A distinction between
"nesting” and "occupancy" is further éupported by the Pacific
Seabird Group’s development of a paper entitled "Techniques for
Finding Tree Nests of the Marbled Murrelet," which is a separate
document and addition to the survey protocol. SER 10a at
Ex. 3.7

In addition, under the protoceol, a broader rénge of
criteria are used in evaluating murrelet behavior to determine
whether a stand is "occupied," as opposed to whether a stand is a
"nest stand."' For example, in addition to evidence such as
discovering an active nest, recent nest site, finding fecal
rings, eggshell fragments, or discovering a chick — which would
be avidence of a "nest" — determination of "occupancy" of a stand
may also be evidenced by non-nesting behavior such as: (1) a
murrelet £lying through, into, or out of an adjacent stand; (2) a
murrelet flying over or along a logging road in an adjacent
stand; and (3) birds perching or attempting to land in adjacent
stands. CR 22a at Ex. 3, pp- 9; see also SER 10a, l1l2a, & l3a.
The protocol deems a particular stand "occupied" where this non-
nesting behavior is evidenced up to one-quarter mile away in a

separate, adjacent stand. CR 22a at Ex. 3, p. 9;

? The distinction between nesting and occupancy was
reflected in two different versions of Section 2001 (k) (2)
introduced in the House. Compare H.R., 1927 with H.R. 1944.
SER 10a at Ex. 5. ' '

7
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"The practical effect of this standard," as noted by
thé district court, "is that a sale unit may be deemed 'ocCupiéd'
under the Protocol even though there are no murrelets nesting
within the -boundaries of the sale unit." CR 340 at 5; see also
SER 10a at Ex. 6, pp. 194-95. |

3. The Administration’s Interpratation.

On August 23, 1995, federal defendants issued a
memorandum, which stated that the Forest Service and BLM would
rely on the PSG protocol for determining murrelet nesting since
the protocol’s criteria were the "best available evidence." CR
22a at Ex. 1.

Federal defendants stated that consistent with the PSG
protocol, timber sale units under section 2001 (k) (1) would be
prohibited from award, release, and completion even if there was
no physical evidence of a particular marbled murrelet nest within
a sale unit, such as evidence of an active nest site, egg shell
fragments, fecal rings, or chicks. Instead, federal defendants
resolved to rely on PSG protocol "occupancy" determinations for
invoking section 2001(k) (2), despite the fact that "occupancy"”
criteria are much broader than "nesﬁing" criteria under the
protocol, and deSpite the clear language in section 2001 (k) (2),
which only excludes units frem the emergency legislation where a

murrelet "is known to be nesting within . . . the sale unit."
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III.

SUMMARY OF ARGUMENT

The district court correctly rejected . federal

appellants’ wholesale application of the PSG protocol for making

"known to be nesting" determinations. Applying the PSG protocol

is inconsistent with the plain language of section 2001 (k) (2) and
overall intent of the statute.

Under section 2001 (k) (2), a sale unit may be exc¢luded
from the emérgency legislation if a marbled murrelet "is known to
be nesting within the acreage that is the gubject of the sale
unit." Pub. L. No. 104-19, § 2001(k) (2), 109 Stat. 194, 240-47.
Without resort to extrinsic aids of interpretation, the district
court correctly discerned the clear and unambjguous elements of
section 2001(k) (2). ‘ .

First, because the plain cérms of the statute require
nesting to be "within”" the actual sale unit, the court properly
rejected the wholesale application of the PSG protocol for
determining "occupancy," which evaluates non-nesting murrelet
behavior in other adjacent stands within a quarter mile of the
sale unit. CR 340 aé 7-10. By interpreting the plain 1an§uage
of section 2001 (k) (2), the district court properly concluded that
in order to exclude a sale based upon a murrelet "known to be
nesting" determination, the agency must find that a murrelet is:
(1) currently; (2) nesting; (3) within sale:uﬁit boundaries,
based on the cobservation of evidence located sub-canopy within

the actual "sale unit boundaries." CR 340 at 7-10, 20-21. This
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holding is derived from the clear language of the statute and
should be affirmed.

Second, although the nesting exception in section
2001 (k) (2) plainly requires current nesting within the sale‘unit,
the court noted a latent ambiguity behind the provisién.
Specifically, the court stated that "the plain language of
section 2001 (k) (2) does not specify the evidence necessary" to
support the nesting exception. CR 340 at 11. Facing this latent
ambiguity, the court reviewed the legislative history behind
section 2001 (k) and considered other extrinsic interpretive
sources. |

Based upon the plain language of the statute, as well
‘as the legislative materials, the court correctly held that
"gection 2001 (k) (2) repudiates a wholesale application of the PSG
Protocol." CR 340 at 14. The PSG protocol, which looks outside
of sale unit boundaries and considers behavior within or above
adjacent stands, is inconsistent with.éection 2001 (k) (2), which
requires evidence of a nest located within sale unit boundaries.
Consistent with the Supreme Court’s decision in Chevron, USA,
Inc. v. Natural Regources Defepge Council, 467 U.S, 837, 842-43
(1984), the court properly concluded that applying the PSG
protocol and relying on evidence outside sale unit boundaries for
a "known to be nesﬁing" determination is an impermissible
construction of the gstatute. CR 340 at 8, 92 n.3, 10, 14-1s, &
20. This holding is consistent with the plain language of the

gtatute and chould be affirmed.

10
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Iv.
ARGUMENT
A. Standards of Review.
This appeal presents issues of staﬁutory construction

and interpraetation, which are questions of law reviewed de novo.

Spain v. Aetna Life Ins. Co., 11 F.3d 129, 131 (9th Cir. 1993),
cert. denied, 114 S. Ct. 1612 (1994); Hellon & Agsgocs., Inc. V.

Phoenix Resort Corp., 958 F.2d 295, 297 (9th Cir. 1992): United
States v, McConney, 728 F.2d 1195, 1201 (9th Cir.), cert. denied,
469 U.S. 824 (1984). Factual determinations underlying the

district court’s statutory interpretation, however, are entitled
to a c¢learly erroneous standard of review. ‘Nevill v. Shell ©il
Co,, 835 F,2d 209, 211 (9th Cir. 1987).

A grant of summary judgment is also reviewed de novo.
Sierra Club v. Babbitt, 65 F.3d 1502, 1507 (9th Cir. 1995);
Jeginger v. Nevada Fed. Credit Union, 24 F.3d 1127, 1130 (9th

Cir: 1994), De novo review of a district court judgment

concerning a decision of an administrative agency means the court
of appeals views the case from the same position as the district
court. Nev Land Ac Ass’'n v, United States Forest ice,

8 F.3d 713, 716 (9th Cir. 1993).

B. Tha Diatr court’s Decigion eerni tha Scopes of
£ "kno na " Bxca on in .
Sact o) ffirmead.
1. Jud l ravi adminiatrative interpreatations

of statutes after chevzon.
Where review of agency action under an arbitrary and

capricious standard involves an agency’'s construction of a

11
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statute it administers, the district court must give éffect to
any unambiguously expressed intent of Congress in the statute,
Northwegt Motorcycle Agss’‘n v. United States Depn’t of Agric., 18
F.3d 1468, 1468 (9th Cir. 1994); 5 U.S.C. § 706(2)(A). Thig is
the first atep of the judicial review analysis under Chevron. 1In
Chevron, USA, Inc. v. Natural Resources Defenge Council, 467 U.S.
8327 (1984), the Supreme Court stated:.
When a court reviews an agency’s
construction of the statute which it
adminigstera, it is confronted with two
" questions. First, always, is the question

whether Congress has directly spoken to the

precise question at issue. Tf the intent of

Congrese is clear that is the end of the

matter; for the court, as well as the

agency, must give effec¢t to the unambiguously

expressed intent of Congress.
Chevron., 467 U.S. at 842-43 ("The judiciary is the final
authority on issues of statutory construction and we
must reject administrative constructions which are contrary to .
clear congressional intent.")

Only where the statute is silent or ambiguous
concerning an issue in dispute must the district court reach the
next question and determine whether the agency'’'s interpretation

of the statute was based ¢on a permissible construction of the

statute. Northwest Motoxgycle, 18 F.3d at 1468. This is the
second step of analysis under Chevron: "([If] the statute is

silent or ambiguous with respect to the specific issue, the -
quest.ion for the court is whether the agency’s answer is based on
a permissible construction of the gtatute." Chevron, 467 U.S. at
842-23.

12
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Although this approach seems to herald a diminuﬁion of
the district court’s role in the interpretation and construction
of statutes, the Chevron decision does not give agencies
limitless freedom to interpret their statutory mandates without
judicial scrutiny.

For example, first and foremost, the district "court
musgt reject administrative constructions which are contrary to
cléar congressional intent." Chevron, 467 U.S. at 843 n.9.
Taken literally, this means that when a court finds a statute to
be sufficiently c¢lear regarding an issue, it must automatically
overturn any agency interprétation that is inconsistent with the
clear statutory meaning, withéut lending defereﬁce to, or even
congidering other factors bearing on, the soundness of the
agency’s chosen interpretation. See, e.g., Public Emplovees
Retirement Sys. of Ohio v. Betts, 492 U.S, 158. 171 (1989).

In deciphering congressional intent., the Supreme Court
has further stated that the "starting point is the language" of
the statute, but that in interpreting'a gtatute, courts "are not
guided by a single sentence or member of a sentence," but should

instead "look te the provisions of the whole law, and to its

objects and policy." Dole v. United Steelworkers of America, 494
U.5. 26 (1990); gee also XK-Mart Coxp. v, Cartiex, 486 U.S. 281,
291 (1988).

This test for sufficient clarity under step one of
Chevron enlarges the class of agency interpretations in potential

conflict with congressional intent. Courts must avoid deferring

13
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to an agency — at all -~ where the "plain meaning" of the statute

is contrary to the agency’s view. See, e.g., MCI
Telecommunications Corp. v. AT&T, 114 S. Ct. 2223 (1994).

2. Faderal-appellants miginterpret the district

court’s treatment of the ambiguity in section
2001 (Jk) (2).

Appellants disagree among themselves about the scope,
and even the existence, of an ambigﬁity in sec¢tion 2001 (k) (2).
Using an extremely broad brush, federal appellants imply that
Judge Hogan concluded as a matter of law that all of
section 2001 (k) (2) is ambiguous. See Fed. App. Br. at 31-32,
38-39. This is incorrect. Federal appellants either
misinterpret Judge Hogan's order, or they are attempting to
bootstrap all of section 2001 (k) (2) into step two ¢of the Chevron
analysis, such that the court must completely defer to the
administration’s interpretation. Id. The Pilchuck appellants,
on the other hand, claim that "the language and burpose of
§ 2001(k) (2) are clear on their face." Pilchuck Br. at 50-51.
Despite this disagreement among the appellants,

appellee Scott Timber Co. i8 most c¢oncerned with federal

- appellants’ characterization of the entire "known to be nesting"
exception in the gtatute as ambiguous. See Fed. App. Br. at
31-32, 38-39. The district court did not c<onclude that |
section 2001(k) (2) is ambiguous in its entirety. Rather, the
court analyzed each clause and.each of the pertinent terms used
in section 2001(k) (2), see CR 340 at 8-10, in an effort to give

effect to Congress’ intent in light of, and consistent with, the

14
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upambiguous portions of the statute. See CR 340 at 8-20. It is
well-settled that an ambiguity can exist as to only some words or
a portion of a statute, and that the ambiguity does not

necessarily taint the entire statute. 23 Norman J. Singer,

Statutes and Statutory Construction § 45.02 at 7 n.l1l5 (5th ed.

1992) .

In its January 19, 19%6 Order, the district court did
not identify any ambiguity with the words chosen by Congress.
Rather, the district court only identified a latent ambiguity
behind the words used in section 2001(k) (2) — specifically, the
statute does not specify precisely what specific gvidence
observed within a sale unit boundary is necessary to sustain a
"known to be nestiné" determination. CR 340 at 10-11, 18. The
federal appellants’ characterization of the entire "known to be
neéting" exception as ambiguous is simply inaccurate. See Fed.
App. Br. at 31-32, 38-39. The disgtrict court’s analysis is much
more refined, dividing the section 2001 (k) (2) inquiry into
several distinct parts: (1) clear terms; (2) a latent ambiguity;
and (3) a legal analysis of federal defendants’ application of a
protocol that 1is ilnconsistent with the plain language of section

2001 (k) {2} and overall intent of the statute.

3. The phrase "is known to be nesting within . . .
the pale unit" is unambiquous.

Under section 2001 (k) (2), a sale unit may not be
released 1f a marbled murrelet "is known to be nesting within the
acreage that is the subject of the sale unit." Pub. L.

No. 104-19, § 2001(k) (2), 109 Stat. 1924, 240-47. Without resort

15
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to extrinsic aids~6f interpretation, the district court correctly
discerned the clear and unambiguoug elemants of section
2001 (k) (2) .

First, by only permitting units to be excluded where a
murrelet "is" known to be'nesting, the court concluded that the
administration may not withhold a sale without sufficient
evidence that a murrelet is "currently" nesting. CR 340 at 8,
This interpretation, under the first step of Chevron, is
consistent with the plain language of the statute. Chavron, 467

" U.8. at 842-43,

Second, the district court correctly noted that by
using the phrase "within the acreage that is the subject of the
sale unit," Congress clearly intended that the administration
would not withhold a sale unless a murrelet is actually and
currently nesting "within the sale unit.” CR 340 at 9-10. This
requirement is clear, without regard to what other murrelet
behavior is noted in other adjacent stands, which is the inquiry
under the PSG protocol. CR 340 at 9-10.

Third, based on the requirement that the nesting must
be "within" the actual sale unit, the court concluded that the
PSG protocol for determining "occupancy, " which considers |
murrelet behavior within a quarter mile of the sale unit, “cannot
be exercised consistencl} with the plain language of section
2001 (k) {2) ." CR 340 at 9. This interpretation, under the firsc
step of Chevron, is also consistent with the plain, unambiguous

statutory language. Chevzon, 467 U.S. at 842-43.

16
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Fourth, alsc based on the requirement that the nesting
must. be "within" the actual sale unit, the court concluded that
to the extent the PSG protocol permits nesting determinations to
be based on other evidence that is not obgerved within the actual
"sale unit boundaries” — such as cirecling, calling from adjacent
stands, or other evidence outside of the subject stand — this
methodology is "inconsistent with the plain language of section
2001 (k) (2)." CR 340 at 9-10.

Thus, by interpreting the plain language of gection
2001 (k) (2), the district court concluded that in.order to exclude
a sale based upon a murrelet "known to be nesting® determination,
the agency must find that a murrelet is: (1) currently; (2)A
nesting; (3) within sale unit boundaries, based on the
observation of evidence located sub-canopy within the actual
"sale unit boundaries." CR 340 at 7-10, 20-21. This holding is
derived frow the c¢lear language of the statute, regardless of
whether the court believed there was a latent ambiguity behind

the "known to be nesting" phrase in section 2001 (k) (2).

4. The only ambiquity found by th in
saction 2001(k) (2) im w ic evidence
w i n ies may ba used ¢

a_"known_to be nesting" determination.

Next, the district court sought to determine what
specific types of evidence — specifically, evidence observed
"within sale unit boundaries" — may be used to sustain a "known
to be nesting" determination. As to this issue — and this issue
only — Judge Hogan stated that "the plain language of section
2001 (k) 2) does not specify the evidence necessary." CR 340 at

17
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il: see also CR 340 at 16 ("(S]ection 2001(k) (2) . . . does not
'cléarly state the specific standards sufficient for a ‘known to
be nesting’ determination.").
Without retreating from its earlier analysis in the

Order, gsee CR 340 at 8-10, the court, facing this latent
ambiguity, reviewed the legislative history behind section

2001 (k) and considered other extrinsic interpretive sources, At
the same time, however, the court, at each juncture in its
analyeis, compared the administration’s resolve to use the PSG
protocol in an effort to determine whether the administration‘’s
construction of the statuté was a reagonable and permissible
construction of the ambiguity. Under step two of the Chevron
analysis, the court correctly concluded that the administration’s
congstruction of ;his ambiguity was unreasonable and inconsistent
with the plain language of the statute.

5. ou ly rajacted th nistxation’n

application of the PSG protocol as contrary to the
plain lanquage of the statute. A

Reviewing the statute’s legislative history, the court
noted that the House of Representative’s original version of the
statuta did not contain a "known to Se nesting" exception. CR
240 at 11. Senator Gorton then sponsored a "known to be nesting®
exception to the statute, which contained the exact language that
was eventually enacted. CR 340 at 12, Senator Murray then
introduced an alternative that would have mandated replacement
volume under section 2001(k) (3) for any reason under the

Endangered Species Act and not just when a bird "is known to be

18
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ﬂescing.“ CR 340 at 12-13. The Senate rejected the Murray
amendment ... Id.

The district court noted that Senator Gorton, Senator
Hatfield, and the House Conference Report all understood the
exception to only apply to specific timber sale "units" in which
murrelets are "actually found" with a "known nesting site." CR
340 at 13. Moreover, in negotiating the final version of the
bill before the Senate, Senator Gorton clarified that the authors
fully considered and rejected any exclusion under section
2001 (k) (2) based on murrelet "occupancy" in favor of a more
stringent "is known to be nesting” standard. CR 340 at 14.
Senator Gorton also confirmed that if the administration desired
to invoke the "known to be nesting" exception, the authors
intended for the administration to provide "physical evidence
that the bird is ‘nesting’ in the unit." Id.

Based upon the plain language of the statute, as well
as these legislative materials, the district court concluded that
"section 2001 (k) (2) repudiates a wholesale application of the PSG
Protocol."” Id. The PSG survey protocol, which looks outside of
sale unit boundariealand conaiders behavior within or above
adjacent stands, is inconsistent with sec¢tion 2001 (k) (2), which
requires evidence of a nest located within sale unit boundaries.
fhus, under the second step of Chevron, the court concluded that
the wholesale application of the PSG protocol and reliance upon
evidence outside sale unit boundaries for a "known to be nesting"

determination is an impermissible construction of the statute.

19
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CR 340 at 8, 9 n.3, 10, 14-16, 20. This decision is conagistent
with the plain language of the statute and should be affirmed.

Finally, in addition to the district court’s reasoning
in its January 19, 1996 Order, federal appellants’ construction
of the statute is inconsistent with its plain meaning for other
reasons as well. As Judge Hogan concluded, section 2001 (k) (2)
requires current nesting "within the gale unit." CR 340 at
20-21. Federal appellants, however, insist that murrelet nesting
can and should be detected though evidence set forth in the PsG
protocol, rather than through the criteria suggested by the
court, Fed. App.'Br. at 33. The protocol, however, was not
established to confirm "nesting." See gepgerally CR 22a at Ex. 3.

In contrast, appellants’ expert in this case, S. Kim
Nelson, has already identified dozens of locatiéns in Oregon and
Washington that have confirmed, verifiable marbled murrelet nest
trees or ﬁest stands. See SER 185 at § 13; SER 152 at 2-3.
Further, in her second declaration at the district court level
balow, Nelson explained'that as of Septembar 22, 1995, . there were
forty five active or historic nests in thirty six trees in
Oregon. Id. Fifteen of the forty five nests are active nest
sites. Id. One of these active nest sites is apparently in
Scott Timber‘’s Father Oak Sale. SER 194 at Ex. A.

Given that appellants have, in fact, identified active
nest sites in the Northwest, and the plain language of the
exception in section 2001 (k) (2) requires evidence that a murrelet

is "known to. be nesting within . . . the sale unic," the

20
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.aﬁministration's.reéolve to use a survey protocol degigned to
identify "occupancy" is plaiﬁly an impermissible and inconsistent
construction of the statute.

v.
CONCLUSION
For the reasons set forth above, the district court’s
January 19, 1996 Order grahcing plaintiff NFRC’s motion for
summary judgment as to its third and fourth claimg for injunctive
relief, and granting Scott Timber Co.’s motions for summary |
‘judgment in consolidated case number 95-6267, should be affirmed.

DATED this 21st day of Maxrch, 19856.

HAGLUND KIRTLEY

Scot{/ W. Horngren

Attorneys for Appellee Scott
Timber Co.
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STATEMENT OF RELATED CASES

The undersigned, counsel of record for plaintiff-
appellee Scott Timber Co., states the following are "related
cases" pending in this Court within the meaning of Ninth Cilrcuit
Rule 28-2.6:

NEFRC v. Glickman, Nos. 95-35038 and 95-36042

DATED this?%lét’aay of March, 1996.

HAGLUND /& . KIRTLEY

By ‘5 th’#_._

Sdott W. Horngren {/’
Attorneys for Plaint¥ff- Appellee
Scott Timber Co.
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TIFICATE PURSUANT TO CIRCUIT RULE 32 (e

Pursuant to Ninth Circuit Rule 32(e) (4), I certify that
the foregoing brief of plaintiff-appellee Scott Timber Co. is
monospaced, has a typeface .of no more than 10.5 characters and

contains less than 6,000 words.

March 21, 1996 - /4& A'/ /7/-‘”‘/’///

SCOCE W. Horngren
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CERTIFICATE OF SERVICE

I hereby certify that I served the foregoing BRIEP OF

PLAINTIFP-APPELLEE SCOTT TIMBER CO. on the following parties:

!

Ms. Pattil A. Goldman VIA FEDERAL EXPRESS
Mr. Adam J. Berger

Ms. Kristen J. Boyles

Sierra Club Legal Defense Fund

705 Second Avenue, Suite 203

Seattle, WA 98104

Attorneys for Plaintiffs

Mr. Mark Rutzick VIA REGULAR MAIL
500 Pioneer Tower .
888 S.W. Fifth Avenue

Portland, Oregon 57204

Attorney for NFRC

Mr. Albert M, Ferlo, Jr. VIA FEDERAL EXPRESS
U.S. Department of Justice

ENR Division

Appellant Division A

9th & Penngylvania Avernue, N.W.

Room 2336

Washington, D.C. 20530

Attorneys for Defendants
by serving a true and correct copy thereof by the means indicated

to said parties on the date stated below.

4%7/’/"&'“3 |

Scott W. Horngren
Attorneys for Scott Ti

b Sl

DATED March 21st, 1996.

Page 1 - CERTIFICATE OF SERVICE 1
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U.S. DEPARTMENT OF JUSTICE
. ENVIRONMENT & NATURAL RESQURCES DPIVISION -
APPELLATE SECTION
WASHINGTON, D.C. 20530
FAX NUMBER (202) 514-4240
DATE: March 22, 1996
FROM: . Albert M. Ferlo, Jr.
RE: NFRC v. Glickman and Babbitt \/Qq L8N -B o8
—NT
OFFICE PHONE: (202) 514-2787 ¥D
e
NUMBER OF PAGES: Message and an pages CJMK“£AA§
' G;a&eﬂsdv.sﬂx‘€~
PLEASE DELIVER TO: Don Barry 208-4684
Bob Baum
Dave Gayer 208-3877
"Dianh Bear 456-0753
Michelle Gilbert,
Ellen Athas - 305-0429
Mike Gippert, 690-2730
Tim Obst, Jay McWhirter
Greg Frazier 720-5437
Jeff Handy (503) 326-3807
Nancy Hayes 208-5242
Elena Kagan 456-1647
Don Knowles (503) 326-6282
Karen Mouritsen 219-1792
Roger Nesbit (503) 231-2166
Chris Nolin 395-4941
Tom Tuchmann (503) 326-6254
Sue Zike {(503) 326-7742
Jean Williamg,
Ellen Kohler 305-0275
Terry Garcia 482-4893
MESSAGE:

Attached are copies of three briefs which respond to the Known
to be nesting and next high bidder issue. One brief is from NFRC
and it combines both issmues. The other two brief were £filed by
Scott Horngren - one on behalf of Scott timber on the RKnown to be
nesting issue, and the other on behalf of Vegan Brothers addressing
the release of the Gaterson Sale. The Gaterson Sale brief
addresses argument raised by SCLDF in their appeal on the enjoined
sales lpsue.

Our reply brief is due to be filed on April 1, 1996, and we
hope to be able to circulate a draft for comment by ¢OB Thuraday,
March 28. The case is set for oral argument on May 7, 1996 in
Portland, OR. The court will release the identity of the Panel for
these appeals on April 295, 1996.

NOTE, THE THREE BRIEFS WILL BE FAXED SEPARATELY DUE TO THE
LENGTH OF THE BRIEFS
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UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

Nos. 96-35106 & 96-35123

PILCHUCK AUDUBON SOCIETY, et al.,
Plaintiffs-Appellants,

vl
DAN GLICKMAN, in his official capacity as Secretary of
Agriculture, et al.
Defendants- Appellants,

and'

NORTHWEST FOREST RESOURCE COUNCIL, an Oregon corporation, et al.,

Defendants-Intervenors-Appellees.

Nos. 96-35107 & 96-35132

NORTHWEST FOREST RESOURCE COUNCIL, an Oregon corporation, and
SCOTT TIMBER CO., an Oregon corperaticn,

' Plaintiffs-Appalleaas,

V.
DAN GLICKMAN, in his official capacity as Secretary of
Agriculture, et al.,

Defendants-aAppellants,

and
OREGON NATURAL RESQURCES COUNCIL, INC., et al.,

Defendants-Intervenors~Appellants.

ON APPEAL FROM THE UNITED STATES
DISTRICT COURT FOR THE DISTRICT OF OREGON
Civ. Nos. 95-6244-HO, 95-6384-HQ, & 95-6287-HOQ
(Consolidated)

PLAINTIFF-INTERVENOR-APPELLEE
VAAGEN BROS. LUMBER, INC.’S BRIEF

SCOTT W. HORNGREN, OSB No. 88060
SHAY S. SCOTT, OSB NO. 93421
Haglund & Kirtley

102 SW Main, Suite 1800
Portland, Oregon 97204
Telephone: (503) 225-0777

Actorneys for Plaintiff-Intervenor-Appellee
Vaagen Bros. Lumber, Inc.
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CORPORATE DISCLOSURE STATEMENT
REQUIRED BY FRAP 26.1

Plaintiff-intervencor-appellee Vaagen Bros. Lumber, Inc.
has no parent company, subsidiary, or affiliate that hag issued
shares to the public

DATED Fhl day of March, 1996.

HAGLUND, KIRTLEY

ﬂ W. Horngre
torneys for Plaintiff-Intervenor-
ppellee Vaagen Bros. Lumber, Inc.
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I.
STATEMENT OF ISSUES

1. Does the requirement in the Emergency Salvage
Timber Sale Program, Section 2001(k) of Pub. L. No. 104-19, to
release sales within forty—five days of enactment
"notwithstanding any other provision of law" apply to the
Gatorson Timper Sale, which was awarded to plainciff-intervenor-
appellee Vaagen Bros. ("Vaagen'"), partially logged, and is still
under contract to Vaagen, and which was suspended by the Forest
Service when this Court held it needed to be analyzed by the
Forest Service for its effect on roadless areas under the
National Environmental Policy Act?

2. Does Section 2001(k) (1) ’'s requirement that the
Gatorson Timber Sale be immediately released by the United States
Forest Service to appellee Vaagen for logging vioclate the

separation of powers doctrine?

II.
STATEMENT OF THE CASE

A. Juriasdiction.

Appellee Vaagen concurs with federal appellants’
statement of jurisdiction.
B. Nature of tﬁe Cage.
In these consolidated appeals, federal defendant-
appellants ("federal defendants") and a number of environmental
groups ("environmental appellantsf) challenge two rulihgs of the

District Court of Oregon. The first ruling, embodied in its

SWH\ awhk74§¢
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January 10, 1996 order, as amended {Jan. 17, 1996), enjoined

federal appellants to award, release, and permit to be completed
all timber sales subject to Section 2001 (k) (1), the Eme?gency
Salvage Timber Sale Program of the Emergency Supplemental
Appropriations for Additional Disaster Assistance, for
Antiterrorism Initiatives, for Assistance in the Recovery Froﬁ
the Tragedy that Occurred at Oklahoma Clty, and Rescissions act
of 1995. Pub. L. No. 104-19, 109 Stat. 194, 194-254 (1995)
("Emergency Salvage Timber Sale Program"). Northwest Forest

Resource Council (NFRC) v Glickman, No. 395-6244-HO (D. Or.),

Excerpt of Record and Court Record (ER) 331, Court Record
(CR)l338. The second ruling, embodied in the court’s January 19,
1996 orderxr, required the release of these.sales unless federal
defendants determined that a threatened or endangered bird
species is known to be nesting in a sale unit under Section
2001(k) (2) of the same statute. ER 340. Vaagen’'s Brief
addresses only the-danua;y 10, 1996 OQxder.

The environmental appellants allege that the district
court erred in two respects in issuing its January 10, 1996
order. First, they assert that Congress did not intend to revive
sales which had already been canceled or enjoined for one reason
or another prior to the enactment of the Emergenéy Salvage Timber
Sale Program. Second, they assert that to the extent Congress
intended sales to go forward which had been stopped by a court

order prior to the enactment of the Emergency Salvage Timber Sale

2 SWH\awhk7466

@Aoos



03/26/96 TUE 03:26 FAX 2025144240 ENRD APPELLATE @oog

Prograwm, the Acﬁ violates the doctrine of separation of powers
. and cannot be enforced.?
cC. Proceedings Below.
Three separate suits were brought by various plaintiffs
which sought to determine the effect of Section 2001(k) (1) and
2001 (k) (2) on variocus timber sales. 'All the suits were

consolidated. appellee Vaagen intervened as a plaintiff in che

case Northwegt Forest Resource Council v, Glickman, No. 95-6244-
HO (D. Or.), to obtain a declaration that Section 2001 (k) (1)

applied to the Gatorson Timber Sale. Environmental appellants
opposed release of the Gatorson Timber Sale. CR 244,

On January 10, 1996, the district court enjoined the
federal defendants to immediately award, release, and permit to
be completed all sales its Order found to be subject to Section

2001 (k) {1}). ER 331. The court found, inter alia, that all sales

which had been offered between October 23, 1989 and July 27, 1995
- (the date of enactment of the Emergency Salvage Timber Sale
Program), including the Gatorson Timber Sale, were released by
Section 2001(k) (1). The court held if the sale was offered
within the meaning of Section 2001(k) (1}, it was released even if

the sale was canceled or enjoined. Id. at 24. With respect ko

! Federal appellants have not appealed the district court’s
January 10, 1996 Order interpreting Section 2001(k) (1) to require
the release of the Gatorson sale "notwithstanding any other
provision of law.* However, federal appellants disagree with the
district court’s October 17, 1995 (CR 178) ruling that Section
2001 (k) (1) applies to timber sales on all national forests in
Washington and Oregon and have appealed that Order. A decision

on the appeal is pending. NERQ_E;_g;;gkmgn Nos. 95-36038 and
9%-36042.
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sales- that had Leen subject to an injunction in another court,
the court stated that its order should operate only as a

declaratory judgment.

The district court determined that Section 2001 (k) (1)
released sales suspended by a court’s determination thaﬁ the sale
violated a statute, such as NEPA. ER 331 at 18-19. This
interpretation was warranted due to the plain language of the
statute, which provides that:

AWARD AND RELEASE REQUIRED - -

Notwithstandi any other provision of law
within 45 days after the date of the
enactment of this Act, the Secretary
concerned shall act to award, release, and
permit to be completed in fiscal vears 1995
and 1996, with no changa in originally
advertised terms, volumes, and bid prices,
all timber salesg contracts cffered before
that date [July 27, 1995] in any unit of the
Naticonal Forest System or district of the:
Bureau of Land Management subject to section
318 of Public Law 101-121 (103 Stat. 745].
The return of the bid bond of the high bidder
shall not alter the responsibility of the
Secretary concerned to comply with this
paragraph.

Pub. L, No. 104-19, 109 Stat. 154, 246 (July 27, 1995) (emphasis
added). ER 331 at 17. The district court additionally held that
the legislative history and purpose of the Emergency Salvage
Timber Sale Program supported the plain meaning of the statute,
and mandated its application to sales which had besen canceled or

enjoined under various statutes for environmental reasons.? Id.

? Federal and environmental appellants concede there is no
permanent injunction against the Gatorson Timbar Sale. Vaagen
SER 244 at 11 n.9 (federal appellants); Vaagen SER 384 at 37
(environmental appellants).
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On January 25, the district court denied appellants’
motion for stay pending appeal of the January 10, 1996 order.

CR 363. Significantly, the district court denied environmental
appellants’ oral motion to stay the January 10, 1996 order as to
the Gatorson Timber Sale pending decisions from other courts.
Id. This court subsequently denied appellants’ motion for stay
pending appeal. ‘ '

D. Factual Background.

The Gat@rson sale was offered for sgale and purchased by
Vaagen in March, 1993. Declaration of Duane Vaagen at § 6,
Vaagen Supplemental Excerpts of Record (Vaagen SER) 277. Vaagen
was awarded the Gatorson Timber Sale contract on May 6, 1993.
Vaagen SER 244. Vaagen SER 277 at ¥ 6-8. Three units of the
sale were harvested in 1993, pursuant to an order on Mitchell
Smith's motion for stay pending appeal in Smith v. Forest
Service, Civ No. 93-178-JLQ (E.D. Wash. Dec. 23, 1993). Vaagen
SER 244, Ex. E; Vaagen SER 277 at § 7. The Forest Service never
rescinded the sale offer and Vaagen and the Foraest Service xemain
parties to an existing contract for the Gatorson Timber Sale.
Vaagen has filed an operating plan under the contract to continue
harvest of the sale. Id. at § 8.

Mitchell Smith challenged the sale claiming it viclated
the Washington State Wilderness Act and the National
Environmental Policy Act (NEPA). This Court concluded that the
Gatorson Timber Sale would not cause environmental harm to fish,

wildlife, watershed, and other resources. mith v. United States
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Forest Service, 33 F.3d 1072, 10678 (Sth Cir. 1994). However,
this Court held that the sale violated NEPA because the
environmental assegsment did not adequétely discuss the effect of
the timber sale on a roadless area. This Court declined to order
the preparation of an EIS or an EA and left to the agency the
decision of how best to comply with NEPA. Id. at 1079. This
Court issued no injunction. Id. The mandate from this court
affirmed in part, reversed in part, and remanded the case to the
district court. Vaagen SER 267, Ex. 1. The district court, in
turn, simply granted plaintiff audgment in accordance with the
opinion of this court in Smith, supra. Judgment, Vaagen's
SER 243, Ex. 14. VNo injunction was issued by the district court.
The Forest Supervisor suspended further loggiﬁg on the
Gatorson Timber Sale, presumably until it could review the impact
of further sale activity on the roadless area. The environmental
appellants appeary to concede this point with their description of
the Gatorson Timbef Sale, which they note was suspended by the
Forest Supervisor "after determining that the sale did not comply
with the amended forest plan." Opeﬁing Brief of Plaintiffs-

Appellants at p. 12, see also n.2, supra.

III.
SUMMARY OF ARGUMENT
The district court’s conclusion that Saction 2001 (k) (1)
releases all sales included in its scope should be affirmed. 1In
enacting the Emergency salvage Timber Sale Program, Congress

intended what it said in plain language in Section 2001 (k) (1):
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that the affected sales be released "norwithstanding any other
provision of law." The fact that the Gatorson Timber Sale was
administfatively suspended after this court’s decision that
further NEPA review must be performed on the sale is no longer
relevant. NEPA is an "other provision of law" which is repealed
as applied to the sales included in the Emérgency Salvage Timber
Sale Program. Further evidence that the Emergency Salvage Timber
Sale Program was intended to release sales suspended due to NEPA
is Secfion 2001 (k) (1) 's command that the Secretaries "award,
release, and permit to be completed" the affected sales within 45
days of its enactment. Under relevant caselaw, the 4S5-day
gstarutory release deadline is further proof that Congress
intended the statute to supplant NEPA, since compliance with NEPA
within 45 days is impossible. There is simply no principled way
to read the Emergency Salvage Timber Sale Program legislation in
a manner which does not compel the immediate release of the
Gatorson Timber Sale.

The Emergency Salvage Timber Sale Program does not
offend the doctrine of separation of powers. Plaut v.
Spendthriﬁ&_ﬁggmk_;gg;,.llS S. Ct. 1447 (1995), is not on point.
Section 2001(k) does not command courts to reopen final
judgments. It commands the Secretaries of Agriculture and
Interior to award, release, and permit to be completed certain
timber sales. Robertson v. Seattle Audubon Sogiety, 503 U.S. 429
(1992), is directly on point, and precludes any finding that

Section 2001(k) violates the doctrine of separation of powers by
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interfering in pending casas bafore the federal courts. As

explained in Robertson, Congress may constitutionally direct the

outcome in a particular case, as long as it also amends or
repeals the law undérlying the litigation. In the Emergency
Salvage Timber Sale Program, Congress expressly directed that
"all other provisions of law" were repealed vis-a-vis the
affected sales. Congress expressly stated that affected sales
would be governed by the new regime laid out in Sections

2001 (k) (1) and (k) (2). This court’s decision in Alasgka

Wilderness Recgreation & Tourism Association v. Morrison, 67 F.3d

723 (1995), doés not apply to this statute, since Congress
replaced the old law affecting these sales -- in this case, NEPA
-- with new standards, including a proyision that Section

2001 (k) (1) does not apply if a threatened or endangered bird

speciaes is "known to be nesting" within the sale area under

Section 2001 (k) {2). Section 2001 does not violate the separation
of powers doctrine. Iv.
ARGUMENT

A. Standard ¢of Review.

This appeal presents an issue of stdtutory construction

and interpretation, reviewed de nove by this court. Spain v.

Aetna Life Ins, Co., 11 F.3d 129, 131 (9th Cir. 1993), cert.
denied, 114 S. Ct. 1612 (1994); Hellon & Associates, Inc. v.

Phoaenix Resort Corp., 958 F.2d4 295, 297 (5th Cir. 1992). It

further presents a constitutional question, also to be reviewed
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de novo by this court. United States v. Yacoubian, 24 F.3d 1, 3

(oth Cir. 1994).

B. The Distriet Court's Decigion Concerning the Scope of
Sectxon 2001 (k) (1) Should be Affirmed, and the
ugpension Imposed on Operations at tha Gatorson Timber

Sa.le by the Forest Service Should be Removed.

1. Segtion 2001 (k) (1) Requires the Release of the

Gatorson Timber Sale Under the Statute’s Plain
Meaning and rthe Legislative History and Purpose
Behind its Enactment.

It is unclear whether the environmental appellants are
argulng that Congress did not intend Section 2001 (k) (1) to
release sales such as the Gatorson, which the Fores& Service
suspended due to an order of a court based on an environmental
statute. gGea Sgctions II. A. and B. of Opening Brief of
Plaintiffs-Appellants, pp. 30-39, arguing that sales which have
been ganceled by an agency are not subjéct to Section 2001 (k) (1),
since (appellants contend) a timber sale contract offer no longer
exists. This argument, that Section 2001 (k) (1) was not meant to
apply to previously—canceled sales, is seemingly not made as
against sales enjoined by courts for environmental reasons (or,
obviously, as against sales halted by an agency due to a simple
court opinion, as in the case of the Gatorson Timber Sale). 1In
fact, plaintiffs-appellants effectively concede ﬁhat Section
2001 (k) (1) was meant to reopen sales halted due to environmental
statutes other than gaction 218: "While the language
‘notwithstanding any other provision of law’ may eliminate the
statutory basis for many environmental challenges -

Opening Brief of Plaintiffs-Appellants at pp. 32-33.
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To the extent plaintiffs—appellants may have meant Lo
argue that Section 2001 (k) (1) does not require the release of the
Gatorsen Timber Sale, their argument fails completely.’ There
is no principled way in which Section 2001 (k) (1) can be read to
noet apply to the CGatorson Timber Sale. It provides that
"notwithstanding any other provision of law," the relevant agency
Secretary "shall act to award, release, and permit to be
completed in fiscal years 1995 and 1996 . . . all timber sale
contracts offered or awarded before (the date of the section’s
enacﬁment,.July 27, 1995]." Since the Gatérscn Timber Sale was
both offered and actually awarded (and in fact'actually logged)
before the Rescission Act’s enactment, it £its squarely within
the language of the statute. The Gatorson Timber Sale was never
"eanceled," so the plaintiffs-appellants’ rather desperate
‘argument, unsupported by the statute and its history, that the
phrase "offered or awarded" dcoes not include offers or awards
which were later "canceled" cannot apply. Operations on the
Gatorson Timber Sale were suspended by the Forest Service pending
its review of a roadless area under NEPA. Vaagen’s bid bond was
never returned to it by the Forest Service and a live contract

still axists. Vaagen SER 277,

! Although it is unclear what sales are included in which of
plaintiffs-appellants’ arguments, they may have been trying to
argue late in their Brief that since the Gatorson sale was
suspended to comply with a court oxder, the original "offer" was
voided, and the sale could only be completed under a new "offer.”
See Opening Brief of Plaintiffs-Appellants at pp. 45-46.
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As pointed out by the district court, the legislative
histeory and purPQSe behind Section 2001(k)(1)'similarlyishow that
Congress intended sales like the Gatorson to be released.

ER 331, CR 338 at p. 17.

2. Because Section 2001 (k) Createés a Clear and
Unavoidable Conflict with NEPA, NEPA Must Yield.

There is no way in which Section 2001(k) (1) can be read
to allow continued review of the Gatorson Timber Sale under NEPA.
Section 2001(k) regquires the release of qualifying timber sales
within 45 days of the déte of enactment., This mandatory, fixed
timeline is precisely the type of statutory provision which the
Supreme Court holds creates a c¢lear and unavoidable statutory
conflict that requires NEPA to yield.

In Flint Ridge Dev. Co. v. Scenic Rivers Ass’'n. of
Cklahoma, 426 U.S. 776 (1976), the Supreme Court concluded that

Section 102 of NEPA recognizes that where a ¢lear and unavoidable
conflict in statutory authority prevents NEPA compliance, NEPA
must yield. ;gé'at 788. The conflicting statute‘in Flint Ridge
Develovment required that private real estate developers
marketing unimproved subdivision tracts file Qisclosure
statements with the Department of Housing and Urban Development
(HUD) setting out information to protect prospective purchasgers.
Under the Disclosure Act, complete and accurate disclosure
.statements filed with the Secretary of HUD automatically became
effective on the 30th day if not already approved by the
Secretary. When HUD did not prepare an environmental impact
gtatement before Flint Ridge Development'’s disclosuré statement
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became final, an environmental group brought suit alleging HUD’'s
failure to prepare an EIS violated NEPA.

The Supreme Court held that Congress’ unqualified
requirement that accurate and complete disclosure statements be
approved by HUD within 30 days of filing created a clear and
unavoidable conflict with NEPA that required NEPA to yield. NEPA
compliance, reasoned the Court, could not be achieved within the
30-day time limit. Anv contrary reconciliation of the two
statutes wrxote the Supreme Court, weould grant the Secretary of
HUD a "power not conferred by statute" and "contravene the
purpegse ¢f the 30-day provision." Id. at 790-9%1.

The statutory duty that the Emergency Salvage Timber
Sale Program imposes on the Secretary of Agriculture--to release
the Gatorson Sale within 45 days-- is the same type of mandatory
duty imposed on the Secretary of HUD by the conflicting statutory
provision construed in Flint Ridge Development. As was true for
the Secretary of HUD in Flint Ridge Development, the Secretary of
Agriculture must pexform his statutory duty (release of the
Gatorson Sale) regardless of whether he has complied with NEPA.
The short timeline to comply with the statutory release duty
makes NEPA compliance impossible for all practicél purposes.

This was also the case in ﬂggQ;gQQg_ﬂggggjzggg;_z*_ggg;_ggg%
Def. Council, 43 F.3d 457, 460 (9th Cir. 1994). In Westlands,
the court held that the Central Valley Project Improvement AcCt,
which required the Secretary of Interior to deliver a specified

amount of water to wetlands in the Central Valley "[u]pon
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enactment of this title," created an irreconcilable conflict with
NEPA. Given Section 2001(k)’s charge that the Gatorson Sale be
released within 45 days of enactment, NEPA must yield to prevent
what otherwise would be a clear and unavoidable conflict.
Westlands, 43 F.3d at 460 ("An irreconcilable conflict is ecreated
if a statute mandates a fixed time period for implementation and
this time period is too short to allow the agency to comply with

NEPA") .*

3. Sectiom 2001(k) (1) Does Not Violate the Principle
of Separation of Powers. '

Since Section 2001(k) (1) can only be read as requiring
the immediate release of the Gatorson Timber Sale, the only issue.
preventing its immediate application to it is the separation of
powers argument raised by plaintiffs-appellants. - The federal
appellants do not raise this issue with respect to any of the
affacted sales, perhaps recognizing its inappllcability to the
Emergency Salvage Timber Sale Program, The argument fails

completely.

a. Congress’s Direction to Release Timber Sales
Ealted Due to Court Order Does Not Vioclate

the Doctrine of Separation of Powers.

The environmental appellants object to the district
court’s ruling as applied to sales like the Gatorson, sales in -

which court orders prohibited the sales from proceeding in their

¢ ONRC’s reliance on Alagka Wilderness Recreation & Tourism
Ass'n. v. Morriseom, 67 F.3d 723 (9th Cir. 1995) is misplaced

because the statute at issue there did not contain the words
"notwithstanding any other provision of law." And, as
importantly, did.not require that the Secretary take action
within a specific time period.
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original.form, a form that mﬁst go forward under the district
court's ruling. Opening Brief of Plaintiffs-Appellants at p. 329.

In their section "Proceedings Below, " environmental
appellants make much of the district court’'s rejection of
plaintiff Pilchuck Audubon’s separation of powers arguments
"based on one line of cases without ever addressing the recent
Supreme Court case, Plaut v. Spendthrift Farm. Lgﬁ., 115 S.
Ct. 1447 (1995), on which Pilchuck Audubon principally relied."
Opening Brief of Plaintiffs-Appeilants at p. 26. Significantly,
the actual Argument section of Plaintiffs-Appellants’ Opening
Brief refers only generally to Plaut, and indeed to its dissent
in one-instance. See Opening Brief of Plaintiffs-Appellants at
Pp. 39-41.

Environmental appellants appafently thought better of
their earlier reliance on Plaut, with good reason, and revert Co
reliance on United States v. Klein, 80 U.S. (13 Wall.) 128 (1872)

and Alaska Wilderness Recreation & Tourism Ags’n v. Morrison, 67
F.3d 723 (9th Cir. 1995) in the body of their Brief. Opening

Brief of Plaintiffs-Appellants at 43. Indeed, Plaut does not
apply to the Gatorson sale or other cases like it. In Rlaut, the
Supreme Court held that once a case has achieved finality in the
highest court in the applicable court hierarchy, through appeal
or the running of the time to appeal, Congress may not declare by
recroactive legislation that such a case must be reopened. 115

S. Ct. at 1457.
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The environmental appellants do not cite the holding in
Plaut, nor the Supreme Court’s discussion which directly
contravenes their argument. The fact is that the statute in
BPlaut required the reopening of specific cases. In Plaut,
Congress had enacted a statute amending the Securities Exchange
Act of 1934 to change a statute of limitations mandated by a
Sﬁpreme-Court case. The statute provided that securities fraud
plaintiffs’ cases, including those which had.been dismiésed as
tima barred under the Supreme Court’s ruling, "shall be
reinstated" on motioh by a plaintiff. Id. at 1451. Unlike the
gtatute at issue in Plaut, the Emergency SJalvage Timber Sale
Program does not require any c¢losed cases to be reopened.
Instead, it directs the Secretaries of Agricultufe and Interior
to do certain acts. |

The only "separation of powers" doctrine remaining
which could possibly apply to the Gatorson sale and the other

sales is that articulated and addressed in United States v.

Klein, 80 U.S. (13 Wall.) 128 (1872) and Rebertgon v. Seattle
Audubon Society, 503 U.S. 429, 441 (1992). Plaintiffs-appellants
¢ite and rely on Klein, but for obvicus reascns attempt to

distinguish Robertson. The Supreme .Court itself addressed the

Klein/Robertson cases last year in Plaut, in describing a non-
Plaut type restraint on Congress's power to direct the Article
1II courts. The Suprema Court wrote that in Klein:.

[Wle refused to give effect to a statute that

was gsaid "to prescribe rules of decision to

the Judicial Department of the government in

cases ending before it." Id., at 146.
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Whatever the precise scope of ein, however,
later decisions have made clear that its .
prohibition does not take hold when Condgress
"amends applicable law." Robertson v,
Seattle Audubon Society, 503 U.S5. 429, 441
(1992) .

Plaut, 118 8. Ct. at 1452-1453.

Indeed, Robertson is squarely on point in this case,
and precludes any finding that Section 2001 (k) (1) violates the
separation of powers doctrine. In Robertson, the Supreme Court
addressed the constitutionality of portions of section 318 of the
Department of the Interior and Related Agencies Appropriations
Act, 1990, also known as the Northwest Timber Compromise.
Section 3118 stated in part that:

The Congress hereby determines and directs

that management of areas according to

subsactions (b) (3) and (b) (5) of this section

is adequate consideration for the

purpose of meeting the statutory requirements

that are the basis for the consolidated cases

captioned Seattle Audubon Society et al., v.

F. Dale Robertson, Civil No. 89-160 and

Washington Contract Loggers Assoc. et al., v,

F. Dale Robertson, Civil No., 89-99 (order

granting preliminary injunction) and che case

Portland Audubon Society et al., v. Manuel

Lujan, Jr., Civil No. 87-1160-FR.

ertson, 503 U.S. 429 at 434-435 (emphasis added). The
"statutory requirements" underlying the cases mentioned by
Congress were the Migratory Bird Treaty Act, the National
Environmental Policy Act of 1969, the National Forest Management
Act of 1976, the Federal Land Policy and Management Act of 1876,
and the Oregon-California Railroad Land Grant Act. Various
plaintiff environmental organizations had sued under some or all

of these federal statutes and obtained injunctions against
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various timber sales befure the passage of section 318. Congress
enacted secticon 318 to attempt to break the logjam in timber
sales.

The Supreme Court rejected plaintiffg-appelliees’
claims, and this court’s holding, that section 318 effectad an
unconstitutional usurpation of the powers of Article III courts
by prescribing the results in pending cases. Significantly, the
Supreme Court reversed this court’s ruling that section 318 did
not repeal or amend the environmental laws underlying the
litigation, but impermissibly directed the court to reach a
specific result. 503 U.S. 429 at 436. This Court had relied on
Klein. "which it constfued as prohibiting Congress from
"direeting) ([sic] . . . a particular decision in a case, without
repealing or amending the law underlying the litigation.®
Robertson, %03 U.S. 429 at 436.

The Supreme Court agreed with the appellants that
section 318 g;g replace the existing environmental statutes
underlying the litigation with new law, "without directing
particular applications under either the old or the new
standards." Id. The Court concluded: '"that subsection
(b) (6) (A) compelled changes in law, not findings or results under
old law." Further, "[slection 318 did not instruct the courts
whether any particular timber sales would violate [Sectien 318].4
Id. at 439.

The Suéreme Court reached this holding despite the

arguments of appellees that the section seemed directed
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par;icularly at the courts and had an "imperative tone”:

section 318 "determined and directed" that compliance with
section 318 would constitute compliance with five existing
statutes. Id. Iﬁ similarly found section 318’'s specific listing
of pending cases not significant) noting that "(tlo the extent
that subsection (b) (6) (A) affected the adjudication of the cases,
it did so by effectively modifying the provisions at issue in
those cases."” Id. at 440.

If secﬁion 318 passed the "separation of powers" test,
than Sectlon 2001 (k) (1) cannot be even arguably violative of that
doctrine. Unlike section 318, Section 2001(k) (1) expressly
indicates its intent to change the law, by utilizing the phrase
"notwithstanding any other provision of law." Additionally, it
is not suspect for mentioning particular cases by name, as was
section 318. Finally, its directive is to the executive, not the
judicial, braﬁch, in that it requires the Secretaries of Interior
and Agriculture to award, release and allow to be completed the
timber sales covered by the section, and requires nothing of the
federal courts. |

| Since Klein has been reduced to virtual insignificance
by the Supreme Court in Robertseon, see infra p. 15, the only
remaining leg environmental appellants have to attempt to stand
on is Alagka Wilderness Recreatijon & Tourism Association v.
Morrison, 67 F.3d 723. In Alagka, this court held that "while
Congress unquestionably may amend substantive law affecting a

pending case, and may do so in an appropriations statute," it had
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not done so on the facts before it. Id. at 733. The Alaska
court’s holding was premised on its belief that section 503,
another appropriations rider, unlike that in Robertson, offered
no new statutory basis on which to analyze the matter at issue in
the specific case beforé the court. Id. In this case, in
contrast, Section 2001 (k) (1) doés clearly provide a "new
statutory basisﬁ on which to analyze the salas covered in it.

First, Section 2001 (k) (1) clearly provides that sales
shall be raleased "notwiﬁhstanding any other provision of law" if.
they meet the criteria delineated in Section 2001 (k) (1), such as
being "subject to Section 318." As in Rgbertson, the intent is
"not only clear, but express" to supplant the old law --
"notwithstanding any othér provigion of law" with new law --
Section 2001(k) (1) ‘s requirements. |

Second, Section 2001 (k) (1) is c¢oupled with 2001 (k) (2),
and together they provide a new set of substantive standards to
be applied to each included sale. Instead of applying "any other
provision of law," such as NEPA, these sections impose a new
regime whereby one analyzes whether any threatened or endangered
bird species is "kncwn'to.be nesting within the acreage that is
the subject of the sale unit." Section 2001 (k) (2).

Finally, even if there were doubt about whether
Section 2001(k) (1) prescribes new law,'as reduired to be
congtitutional, this court is required to construe it in a way

which would render it constitutional. As the Supreme Court

stated in Robertseon:

19 . . SWH\swhk7466



03/26/96 TUE 03:32 FAX 2025144240 ENRD APPELLATE doz2e

having determined that subsection (b) (&) (A)
would be unconstitutional unless it modified
previously existing law, the court then
became obliged to impese that "saving
interpretation,” 914 F.2d at 1317, as long as
it was a "possible” one. See NLRR v, Jones &
Laughlin Steel Coro., 301 U.S. 1, 30

(1937) ("As between two possible
interpretations of a statute, by one of which
it would be unconstitutional and by the other
valid, our plain duty is to adopt that which
will save the act").

obe . 503 UJ.S. 429 at 441. Haere, it is not only "possiblen
to interpret the Emergency Salvage Timber Sale Program as
prescribing new law, it is imposgsible to construe it any other
way. |

b. Section 2001 (k) (1) Does Not Violate the

Separation of Powersn Doctrine ag Applied to
the Gatorson Timber Sale .

The only court orders affecting the Gatorson Timber
Sale required the Forest Service to re-examine the impact of the
remainder of the sale on a 5,000 acre roadless area under NEPA,
but did net determine that the sale would or would not violate
NEPA, and did not enjoin the sale at all. The sale was suspended
by the Forest Supervisor while NEPA review proceeded.
Seétion 2001 (k) (1) thus does not require any qourﬁ involvement
whatsoever with respect to the Gatorson Timber Sale, but simply
directs the Forest .Service to discontinue analysis under NEPA,
and allow the sale to proceed. This direction to the executive
branch by the legislative branch is not only not prohibited by
the Constitution, but is what Congress exists to do., There is no

gseparation of powers vioclation.
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V.
CONCLUSION
The Gatorson Timber Sale meets the criteria laid out by
Congress 1in the Emergency Salvage Timber Sale Program, The
Forest Service must immediately allow appellee Vaagen to complete
its contract and finish logging the sale.- The district court’s
January 10, 1996 Order ghould be affirmed.
DATED thia4jgg: day of March, 1996.
HAGLUND £ KIRTLEY
Scott W. Horngren

Attorneys for Plaintiff-Intervenor-
Appellee Vaagen Bros. Lumber, Inc.

21 SWH\ ewhk7466
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STATEMENT OF RELATED CASES

The undersigned, counsel of record for plaintiff-
intervenor—appellee'Vaagen Bros. Lumber, Inc., states the
following are "related cases" pending in this Court within the

meaning of Ninth Circuit Rule 28-2.6:

NFRC v, Glickman, Nos. 95-35038 and 95-36042

DATED this.2] ¥ day of March, 1936.

HAGLUND KIRTLEY

By ;_/////\

sfott W. Horngyen
cttorneys for Plaintiff-Intervenor-
Appellee Vaagen Bros. Lumber, Inc.

SWH\awhk7488
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A Frofessions! Corporation
Attorneys at Law

500 Pioneer Tower
888 S.W. Fifth Avenue
Portland, Oregon 97204-2089
(503} 459-4673

MARK C. RUT2ZICK Fax (503) 295-09156

Direct Dial (503} 499-4572

Admitted 1o practice in

Oragon. Washington March 28 ., 1996
and New York

Michelle Gilbert

U.S. Department oOf Justice )
Environment and Natural Resources Division
General Litigation Section

601 Pennsylvania Avenue N.W,

8th Floor

Washington, D.C. 20044

Re: Prong Timber Sale (Siuslaw National Forest)

Dear Michelle:

I am writing as counsel for Lone Rock Timber Co., the
high bidder on the Prong timber sale on the Siuslaw National
Forest in Oregon. The purpose of this letter is to seek the

prompt award of this sale under section 2001(k) of Pub. L.
104-19.

The Prong sale was sold in 1990 under the provisions of
section 318 (k), but was never awarded. The sale has been the
subject of litigation in NFRC v. Glickman, No., 95-6244-HO (D.
Or.). NFRC sought the award and release of this sale in its
third motion for summary judgment. In response to that motion
the Forest Service acknowledged Prong as a section 318 sale,
and asserted that while the sale is subject to section
2001 (k), it would not be released based on the "known to be

nesting" exemption in (k) (2). See Declaration of Jerry Hofer
(September 29, 1995), 1Y 7, 9.

Whether the Prong sale is subject to the (k) (2) exemp-
tion, and will require replacement volume undexr (k) (3), is
currently at issue in the Ninth Circuit appeal of Judge
Hogan'’s January 192, 1996 order in NFRC v. Glickman. I am not
writing to. address that question.

The purpose of this letter is to seek the award of the
Prong sale to Lone Rock Timber Co. Section (k) (1) uncondi-
tionally requireg the award of the sales that are subject to
the statute, independent of the Secretary’s duty to release
the sale. The (k) (2) exemption states that no exempted sale
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Michelle Gilbert . N61-9506\1RL91083 . 11R
March 28, 1996
Page 2

unit "shall be released or completed under this subsection
." It does not limit the duty in (k) (1) to award sales.

Thus, the duty to award sales subject to (k) (2) is not at
issue in .the current appeal of the January 19 order. To the
contrary, the (k) (2) exemption can only apply to a sale if the
sale is subject to section (k). Thus, the governmant’s asser-
tion that Prong is subject to the (k) (2) exemption is an
acknowledgement that the sale is subject to (k) (1).

Further, (k) (3) provides that replacement volume can only
be provided to a "purchaser" (not to a "high bidder, " the term
used in (k) (1)), which necegsarily means that the sale must be
awarded (so that there 1s a purchaser) before replacement
volume can be provided. Thus, (k) (3) confirms that even when
a sale may be subject to the (k) (2) exemption, it must
nonetheless be awarded under (k) (1).

Section (k) requires all sales subject to the statute to
have been awarded by September 10, 1995. We are well past
that date. With September 30, 1996 fast approaching, Lone
Rock wants to be able to move ahead with the sale, or with
replacement volume, as guickly as the status of the sale is
resolved. We therefore request thea Forest Service promptly to
issue an award letter and a contract to Lone Rock Timber Co,
for the Prong timber sale.

Awarding the sale would fulfill the government'’s state-
ment to Judge Hogan concerning this sale (among others) on
September 29, 1995 that "the Forest Service 1is taking all
possible action consistent with section 2001 (k) ." Defendants’
Opposition to Plaintiff’s Third Motion For Summary Judgment
and in Support of Defendants’ (Cross Motion at 8.

Awarding this sale should not be controversial or compli-
cated. There should be no need for court intervention on this
narrow issue. However, we are confident that we could if
necessary secure an order from Judge Hogan for the immediate
award of this sale. I hope we will not have to do that.

Very truly youkrs,

M

Mark C. Rutzic
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U.S, DEPARTMENT OF JUSTICE
ENVIRONMENT & NATURAL RESQURCES DIVISION
APPELLATE SECTION
WASHINGTON, D.C. 20530

FAX NUMBER (202) 514-4240

DATE: March 29, 1996

FROM; Albert M. Ferlo, Jr.

RE: NFRC v. Glickman and Babbitt
OFFICE PHONE: (202) 514-2757

NUMBER OF PAGES: Message and ;g??ages

PLEASE DELIVER TO:

TO: Bob Baunm,
Dave Gayer 208-3877
Dianh RBRear 456-0753
Mike Gippert, 690-2730
Tim Obst,

Jay McWhirter (please send to Ann
Kenedy, Jeff Handy and others within the
Department of Agriculture)

Karen Mouritsen 219-1792
(Please send to Nancy Hays, Roger Nesbit
and others within the Department of

Interior)
Terry Garcia 482-4893
Elena Kagan 456-16MY 7
Chrie Nolan 395-4941

MESSAGE:

Attached is a draft reply brief addressing:
l. Known to be nesgting
2, Next high bidder
3. Enjoined Sales

The brief is due to be filed on Monday, April 1, 1996.
Please forward any comments to me by 12:00 noon, on Monday.

Argument 1s now set for May 7, 1996.

Al Ferlo
Attorney, Appellate Section

doo1
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IN THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

Nos. 96-35106, 35107, 35123, and 35132

NORTHWEST FOREST RESOURCE COUNCIL,
Plaintiff-Appellec

V.

DAN GLICKMAN and BRUCE BABBITT,
Defendants-Appellants

and

OREGON NATURAL RESOURCES COUNCIL,
Defendant-Intervenors-Appellants

ON APPEAL FROM THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON
- CASE NOS. 95-6244 and 95-6384 -

REPLY BRIEF OF APPELLANTS, DAN GLICKMAN

AND BRUCE BABBITT
in Nos. 95-35123 and 95-35132

STATEMENT

These consolidated appeals present this Court with its third opportunity to

determine the scope and effect of a short rider, Section 2001(k) of the 1995

idoo2
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Rescissions Act (the 1995 Act) to an appropriations bill enacted in July 1995 .Y/

Despite its relative brevity, the effect of Section 2001(k), as interpreted by the
district court, has been to put at risk thousands of acres of old-growth forests
that provide vital habitat to several threatened and endangered species. These
consolidated appeals now before the court address three groups of timber sales
not covered in the prior appeals: (1) safes exempt from release under Section
2001(k)(2), based on a determination by the Secretary of the Interior or the
Secretary of Agriculture that a threatened bird species is "known to be nesting”
in the "sale unit;" (2) sales which, otherwise subject to release under Section
2001(k)(1), were rejected by high bidders, and the Secretaries determined that,
uﬁder those circumstances,? they had no further obligation to release the sales
to unsuccessful bidders; and (3) sales that would be subject 10 release under
2001(k)(1), but for the fact that they had been previously enjoined by a
different district court as violating the provisions of Section 318 of Public Law

No. 101-121, 103 Stat. 745. Together these sales cover thousands of acres of

v The other cases currently pending before the Court addressing the scope
of Section 2001(k) are NFRC v. Glickman, 9th Cir. Nos. 95-36038, 95-36042
(Argued January 8, 1996 before Judges Noonan, Leavy, and Hawkins), and
ONRC v. Thomas, 9th Cir, No. 95-36256 (Argued March 4, 1996 before
Judges Reinhardt, Kozinski, and Fernandez).

2 Some of the sales included in this group will not be subject to release if this
Court reverses in No. 95-36042.
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environmentally sensitive forests, acres which scientists agree are required to

ensure the continued existence of several endangered and threatened species.

1. The challenge to the implementation of Section 2001(k)(2). -- The

largest group of sales at.issue here involve sales which Congress, in Section
2001(k)(2), exempted from the release language of Section 2001(k)(1) if the
Secretaries determined that a threatened or endangered bird species was "known
to be nesting within the acreage that is the subject of the sale unit." As we

described in our opening brief (pages 13-19), the Secretaries made that

determination for 140 separate timber sale units based on the methodology

described in the Pacific Seabird Protocol (the Protocol).¥ Tﬁe units withheld
under this determination cover over 4,000 acres of old-growth forests in coastai
Oregon and Washington. As we also noted in our opening brief (page 39), the
determination to withhold these sales under Section 2001(k)(2) only prevented
the harvesting of the trees within the nesting arcas; the contract holders
maintéined the ability to harvest "replacement” trees of "like kind and value"
under the provisions of Section 2001(k)(3). This issue is now before this Court

because NFRC and Scott Timber, rather than taking advantage of this statutory

right to replacement timber in a timely fashion, chose instead to challenge the

¥ The district court acknowledges that the Protocol "may be best scientific
method[] available to detect murrelet nesting." (ER 334 at 2).
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Secretary’s use of the Protocol in determining where the threatened birds were
"known to be nesting."

In its January 19, 1996 opinion, the district court rejected both the
Secretaries’ and the timber industry’s interpretation of the "known to be
nesting” language of Section 2001(k)(2). Despite finding that the language of
the statute was ambiguous, and that the legislative history did not specifically
address the issue of how to determine if murrelets were "known to be nesting,"
the district court refused to defer to the Secretaries’ interpretation and
developed its own standard for the "known to be nesting” determination. That
standard, which prior to the district cou&’s decision on January 19, 1996, had
never been advanced by any party to the litigation, continues io put at risk
several thousand acres of forest land in which, under the Protocol, the murrelet
is "known to be nesting.”

On appeal, timber industry attempts to support the district court’s newly
announced standard with a confusing mix of portions of the legislative history
of Section 2001(k)(2), post enactment statements of individual members of
Congress expressing their understanding of the statute, and subsequent attempts

by Congress to arnend or repeal the statute. As we will demonstrate below in
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Argument I, timber industry’s arguments fail to address the real issues in this
appeal.

2. The "next high bidder" issue. -- The set of issues in this appeal
involve timber sales which for various reasons had been offéred but never .
awarded prior to the enactment of Section 2001(k)(1). For each of these sales,
the high bidder voluntarily elected to reject the contract and sought the return of
the bid bond, or the high bidder was found to be unqualified or otherwise
unable to perform the contract. Fdr each of these sales, the Secretaries
determined that 2001(k) did not require any further attempt to award these

otherwise "dead" sales. In our opening brief we argued (Br. 39-51) that

nothing in the "notwithstanding any other law" language contained in Section

2001)(1) rebealed or modified the Secretaries’ basic contract authorities and

discretion to cancel these contracts, once the high bidder is no longer willing or

able to perform. Our argument is based on the well-established principle that

any implied repeal must be based on an irreconcilable conflict between laws and

must operate to the minimurn extent necessary. NFRC never attempts to meet

this basic argument, choosing to simply reiterate the district court’s error in

relying on a gencral characterization of the purpose of Section 2001 (k)(1).

Indeed, NFRC fails to address the Secretaries’ argument that the district court’s
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January 10, 1996 opinion, which repeals ordinary contract authorities, was not

- » e " . L] -
limited to the "minimum extent necessary” to serve a "clear and manifest”

demonstration of legislative intent. As we discuss in Argument II of this Reply

brief, NFRC’s lack of any reasoned argument on this point requires reversal of
the judgment.

3. The "enjoined sales” issue. -- The final issue addressed concerns that

~ part of the district court’s January 10, 1996 decision which requires the

Secretaries to release four timber sales that had been initially offered under
Section 318, but were found to be in violation of that authorizing statute in a
series of order by the district court for the Western District of Washington in
Seattle Audubon Soc’y v. Evans, No. 89-160WD (ER 243, Exhibits 2, 3, and

6). The Secretaries argued (Br. 52-56) that these sales fell outside the scope of

Section 2001(k) because the offers were void ab initio, as they had been found
to be in violation of the substantive requirements of the authorizing statute.
Again, in response, NFRC fails to address this legal argument directly,
choosing to state (NFRC Br. at 48) that Section 2001(k) "simply does not
recognize this fine distinction: every sale that was "dffered" is to be awarded
and released." ‘ NFRC also completely fails to respond to the Secretaries’

argument that these enjoined timber sales were void ab initio. Instead, NFRC
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argues that "all" contracts means "all" coniracts, notwithstanding the law that
made section 318 timber contracts possible in the first place. As we
demonstrate in Argument IIT of this Reply brief, NFRC has failed to offer any
reasoned argument to support the release of these four timber sales which have
been found to be in violation Section 318.
ARGUMENT
R
THE SECRETARIES PROPERLY DETERMINED THAT THE PACIFIC
SEABIRD PROTOCOL WAS THE ONLY SCIENTIFICALLY VALID
METHOD OF ASSESSING WHETHER MARBLED MURRELETS WERE
KNOWN TO BE NESTING WITHIN A SALE UNIT
At this late stage of the litigation, it is now clear that all parties, and

indeed the district court, agree on at least one point -- that the phrase "known
to be nesting" as used in Section 2001(k)(2) is not susceptible to any "plain
language"” analysis. The district court clearly held thét the language of the
statute was not clear (Opinion at **). Now NFRC and Scott Timber have
belatedly, but surely, come to the same conclusion. Both parties now adopt the
district court’s analysis of the statute. As a result, both have also adopted the
district court’s fundamental error, i.e., that the court’s judgment should replace

the knowledge painstakingly acquired through scientific research into the

biology and nesting habits of the murrelet in determining whether a murrelet is
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"known to be nesting" for the purposes of Section 2001(k)(2). Because the

Secretaries’ properly utilized the state of the art and scientifically sound basis
for determining murrelet "nesting" in interpreting that ambiguous phrase, the
district court erred in failing to accord the Secretaries’ determination the proper
deference.

On appeal NFRC and Scott Timber (hereinafter "timber industry") offer
an interpretation of Séction 2001(k)(2) that completely avoids any consideration
of the data collected under the well established Pacific Seabird Protocol.

Indeed, NFRC never addresses the core argument of the Secretaries’ appeal,
i.e., that because "known to be nesting" lacks any readily identifiable meaning,
the court erred in failing to defer to the Secretaries’ interpretation of the phrase,
Instead, NFRC’s sole defense to the district court’s interpretation is a misguided
argument (Br. 35-43) that the Secretaries’ interpretation fails to give proper
meaning to the single phrase "within the acreage that is the subject of the sale

unit.” The only other argument offered by NFRC on this issue consists of a
bare assertion that the Secretaries failed to follow the intent of Congress in
interpreting Section 2001(k)(2), because use of the Protocol data resulted in the
release of none of the salc units previously withheld because of the presence of

marbled murrelets. (NFRC Br, at ***), Neither argument overcomes the
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district court’s fundamental flaw in rejecting the Secretaries’ interpretation of

this ambiguous statute.

1. The words of the statute. when analyzed as a_whole, support the
Secretaries’ determination not to release the sale units based on a finding that

murrelets were "known to be nesting". -- NFRC and Sbott Timber's

interpretation of Section 2001(k)(2), as is the district court’s interpretation, is
premised on analyzing various phrases of the Section without reference to the
language of the section as a whole. The words of the statute, however must be
read, understood, and applied as they relate to each other and to the statute as a
whole. "[IJt is a "fundamental principle of statutory construction (and, indeed,

of language itself) that the meaning of a word cannot be determined in isolation,

but must be drawn from the context in which it is used.’" Reno v. Koray, 115
S. Ct. 2021, 2025 (1995) (quoting Deal v. United States, 113 S. Ct. 1993,
1996 (1993)). Here, the key to understanding and properly interpreting the
words of Section 2001(1()(2) is to realize that the intent of Section 2001(k)(2) is
to protect areas in which murrelets are "nesting", not necessarily to protect
individual, hard to identify nests.

First, The language of Section 2001(k)(2) akes clear that this subsection

is designed to protect nesting habitat - not to harvest it. The statute states: "no
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sale unit shall be released or completed * * * if any threatened * * * bird

species is known to be nesting," establishes an absolute bar to the release of
any sale unit in which murrelets are "known to be nesting." _The statute, then,
eliminates any discretion ("no sale unit shall be released™) upbn a determination
that a threatened or endangered bird is "known to be nesting," Second,
Congress explicitly eschewed using the word "nest" in Section 2001(k)(2), in
favor of the broader, more inclusive activity represented by "nesting". The
narrower interpretation adopted by the district court and promoted by NFRC
fails to give full effect to the clear choice made by Congress. That choice, as
explained by Senator Gorton, was "to ptotect that individual sale unit in which
the bird resides.” 141 Cong. Rec. S10464 (daily ed. July 21, 1995) (SER 32,
Exhibit 14). NFRC’s and the district court’s rejection of the use of the
scientifically sound and proven Protocol to determine where the murrelet
"resides" or, in other words, are "known to be nesting,"” is therefore directly
contrary to the stated intent behind the inclusion of Section 2001(k)(2) in the
statutc. |

Second, the protection of the broader activity of "nesting" is also
evidenced by the protection of not simply a "nest,” but of all trees in the

"acreage that is the subject of the sale unit.” Again, the language of the statute
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undercuts the crabbed interpretation adopted by the district court and now, for
the first time on appeal, supported by NRFC and Scott Timber. The Protocol
identifies tree stands in which, based on observation of specific murrelet
activity over the course of two yeérs, murrelets are engaged in "nesting"
behavior.¥ Where a sale unit falls within a tree stand determined to contain
"nesting"” murrelets, Section 2001(k)(2) allows that sale unit to be excluded
from harvesting otherwise required under Section 2001(k)(1). Indeed, as we
noted in our opening brief (Br. at ***), the "in the sale unit" language ensures
that an entire timber sale will not be withheld because of murrelet nesting in
one saie unit. In this way, Congress formalized an agency practice which, until
weeks before passage of the Rescissions Act, had kept entire sales off the

market because of the presence of murrelet nesting in one unit. NFRC’s

¥ NFRC attempts to discredit the Secretaries interpretation by noting (Br.

21) that the protocol distinguishes between a "nest stand” and an "occupied
stand." (NFRC Br. at 21) NFRC implies that if the Protocol is to be used to
interpret "known to be nesting” then only a "pest stand" is relevant. This
implication is wrong and does not give meaning to the precise words of the
statute. Congress intended to protect "nesting” areas on a sale unit basis - not
specific individual nests, Indeed, the district court rejected NFRC’s reliance on
the definition of "nest stand" as requiring fecal ring or eggshell fragments
around a tree containing a murrelet nest. (ER opinion at **). The term
"nesting” is the key word in the statute. It is the word chosen by Congress to
give the Secrctarics the flexibility to protect "nesting”" murrelets, not simply
murrelet "nests,”
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acknowledgment (NFRC Br. at **) of Congressional awareness of this problem
simply confirms the Secretaries interpretation of the statute.

Third, in providing the original contréct holders the opportunity to obtain
replacement timber under Section 2001(k)(3), Congress attempted to account for
timber which would be withheld in order to protect "nesting” under Section
2001(k)(2). In essence, by requiring replacement timber under Section
2001(k)(3), Congress ensured, not only that the murrelet nesting areas could be
protected, but that the millions of board feet of timber previously held-up over
the murrelet nesting issue would become available for harvest. The timber
would be available either in the form of the original sales -- upon a finding that
murrelets were not "known to be nesting” in the sale unit -- or in the form of
"replacement” timber of like kind and value for uruts where "nesting” was
discovered. For reasons never articulatéd, NFRC has .chosen to forgo, for the
time being, its members’ rights to replacement timber under Section 2001(k)(3),
in order to litigate the Secretaries’ interpretation of the ambiguous phrase
"known to be nesting.” The option of receiving replacement timber for any
sale unit withheld under Section 2001(k)(2) has been in the statute since it
became law on July 27, 1995. NFRC has simply elected to litigate rather than

harvest timber.
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2. The Secretaries’ interpretation is consistent with the Congressional
intent behind_Section 2001(k)(2). -- NFRC’s argument (Br. *%*) that the
Secretaries interpretation results in the release of none of the' dccupied murrelet
sale units is specious. As discussed above, Congress provided an adequate
remedy in Section 2001(k)(3) for the decision by the Secretaries not to release
timber otherwise subject to Section 2001(k), NFRC fails to recognize that the
intent of Section 2001(k)(2) is not to allow trees to be harvested. That is
accomplished by Section 2001(k)(1). Section 2001(k)(2) is designed to protect
endangered and threatened bird species, specifically here the marbled murrelet,
from the effects of harvesting otherwise required under Section 2001(k)(1). For
units withheld and protected by Section 2001 (k)(2), Congress ensured that the
contract holders would not suffer from the decision to protect the murrelet by
requiring replacement timber of "like kind and value” under Section
2001(k)(3).# By choosing to give the the Secfctaries the flexibility inherent in

the term "known to be nesting," while ensuring in (k)(3) that the contract

3 Section 2001(k)(3) states

If for any reason a sale cannot be released and completed
under the terms of this subsection * * * the Secretary

. concerned shall provide the purchaser an equal volume of
timber, of like kind and value, which shall be subject to the
terms of the original contract * * *,
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holders would not lose the opportunity to harvest timber of "like kind and
value,” Congress established a means to satisfy obviously competing concerns
in the release of this important habitat. Thus, NFRC’s repeated statements
(N'FRC Br. at ***) that the Secretaries’ interpretation frustrates the goal of
releasing trees for harvesting. is specious. Under (k)(2) murrelet "nesting" areas
will be protected, under (k)(3) contract holders will be given the opportunity to
harvest trees of "like kind and value." The broad and virtually unreviewable
discretion granted to the Secretary to provide replacement timber "for any
reason” is the best indicat:ion of the flexibility to protect murrelets Congress
intended to provide to the Secretaries under Section 2001(k)(2). NFRC’s
attempt to narrowly construe the language to force the harvcsting of vital and
irreplaceable murrelet nesting areas makes no sense in the face of the plain
remedy afforded by Section 2001(k)(3).

Also, NFRC’s claim (Br. 31-32) that the Secretaries’ August 23, 1995,
Memo announcing the government’s interpretation of the protections afforded
by Section (k)(2) is entitled to no deference is without basis. NFRC claims that
because the memo is an informal interpretation which was never subject to the
procedural requirements of the APA, it is entitled to lesser deference than a

rule formally promulgated by the agency. NFRC’s argument lacks merit.
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First, Section 2001(h) states that the "Secretary concerned is not required
to issue formal rules under section 553 of title 5, United States Code, to
implement this section or carry out the authorifies provided by this section.”
Thus, Congress clearly contemplated that the Secretaries woﬁld issue informal
interpretative rules designed to implement the various provisions of Section
2001. Thus, the fact that the August 23 memorandum never was subject to the
requirements of the APA is of no consequence here. Indeed, given the
requirement to release sales within 45 days, the argument that the agency was
required to engage in formal rulemaking to obtain traditional deference by
reviewing courts 1s specious.

Second, even informal rulemaking is entitled to some deference. The
Supreme Court has stated:

[the] internal agency guideline, which is akin to an
interpretive rule that does not require notice-and-comment, is
still entitled to some deference, since it is a permissible
construction of the statute.
Reno v. Koray, 115 S. Ct. 2021, 2027 (1995) (internal citations and quotation
marks omitted). As we have demonstrated above, the use 6f the Protocol here

is an entirely permissible construction of the requirement to withhold sale units

in which murrelets are "known to be nesting." No other interpretation can
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claim the scientific basis for preserving the very habitat that Congress expressly
protected from harvesting,.

Moreover, the legislative history, upon which NFRC so heavily relies, is
itself is ambiguous. In a passage relied upon by NFRC, Senator Gorton
explained that Section 2001(k)(2) was intended to reach "places in which
endangered species are actually found” (NFRC br. at 25). The Protocol is the
only accepted method which would allow the Secretaries to follow the express
intent of Congress not to release any sale unit in which murrelets are "known to
be nesting."

Nor does the district court’s, and now apparently N FRé’s interpretation,
(NFRC Br. at *¥) of "currently” as used in Section 2001(k)(2) make sense,
given Congress’ intent to protect murrelet nesting arcas. Murrelet "nesting” is
an éctivity which takes place over a very limited time during the year. Indeed,
most of the bird’s life is spent on the ocean. (ER -Ralph declaration) At the
time Section 2001 became law and, later when the forty-day time périod for
release of sales covered by Section 2001(k)(1) had passed, murrelet nesting was
essentially over for the yéar, and birds were preparing to resume their primary
residence in the ocean. Under NFRC’s interpretation of "currently," there

would be no "current” nesting once the murrelets’ departed for their ocean
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home. The trees could be cut, and the murrelet "nesting" habitat would be
gone. This interpretation suggests that Congress’ inclusion of the protections
afforded by Section 2001(k)(2) were simply a semantic game. There is no

| evidence that Section.zool(k)(Z) was intended to do anything other than protect
murrelet "nesting” in a way that would allow, as Senator Gorton stated, the
Secretaries the "flexibility” needed to account for unique nesting habits of these
small and secretive seabirds.

Finally, NFRC’s heavy reliance on events which occurred after the
enactment of Section 2001 is misplaced. We briefly address below the legal
effect of these several post-enactment events.

a. The post-enactment letter. - NFRC's continued reliance (Br. 28-29)
on the post-enactment letter written by six members of Congress is puzzling.
First, the district court itself discounted the value of the letter in determining
Congressional intent. (ER at ***¥), Second, the statements are contrary to
the language used in the floor debates and committee reports.  Indeed, if, as
these individual members who signed the letter assert, Congress’ intent was to

protect individual pests, then Congress as a whole could have used language in

the statute to allow such limited, and in this situation illusory, protection.¢

J We maintain that the protection would be illusory, because there is no
dispute that murrelets do not build "nests" in the usual sense,
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As these members were the very legislators who were largely responsible for -
much of the legislative history in the first place, the reluctance of the members

to place their unique interpretation before the entire Congress requires rejection

of any reliance on those words by this Court. As the Supreme Court has noted:

"[The Congressman] made his statement not during the
legislative process, but after the statute became law. It
therefore is not a statement upon which other
legislators might have relied in voting for or against
the Act, but it simply represents the views of one
informed person on an issue about which others may
(or may not) have thought differently."

Heintz v. Jenkins, 115 S. Ct. 1489, 1492 (1995).

b. Subsequent attempts to amend 2001(k). -- NFRC also relics (Br. **)
on the rejection of an amendment offered by Senator Murray as evidence that
Congress specifically rejected the Secretaries’ interpretation of Section
2001(k)(2). This reliance ‘is misplaced. The Supreme Court haé cautioned
against drawing any inferences from the failure of Congress to amend or repeal
the statutory provision uﬁder review, The Court stated:

[Flailed legislative proposals are ’a particularly
dangerous ground on which to rest an interpretation of
a prior statute.” * * * "Congressional inaction lacks

persuasive significance because several equally tenable
inferences may be drawn from such inaction, including
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the inference that the existing legislation already
incorporated the offered change."

Central Bank of Denver, N.A. v. First Interstate Bank of Denver. N A, 114 S.

Ct. 1439, 1453 (1994), quoting Pension Benefit Guaranty Corp. v. LTV Corp.,
496 U.S. 633, 650 (1990) (additional internal quotation omitted). The Court
noted arguments addressing latgr attempts to amend a statute "deserve little
weight in the interpretive process". Id,

That admonition is particularly apt in this case. The amendment
proposed by Senator Murray would have allowed a much broader exemption
than that allowed under any interpretation of the existing Section 2001(k)(2).
The Murray amendment would have allowed the Secretaries to withhold an
entire sale upon a finding that murrelet nesting existed in any single unit of the
sale. Also, in opposing the amendment, Senator Gorton again did not refer to
Section 2001 (k)(2) as protecting individual nests. Rather the Senator stated that
Section 2001(k)(2) was to reach "places in which endangered species are
actually found.” (***cite***) A "place” where an endangered species is
"actually found" is a broader category than simply a murrelet nest. Indeed, it
is undisputed that, for the purposes of murrelet nesting, an onshore place where
this particular species is found is the place where the birds are "known to be

nesting."
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The more recent Congressional activity which NFRC claims (Br. **) as
support for its interpretation suffers from the same infirmities. Indeed, if
anything, these recent attempts to amend the statute demonstrate the underlying
ambiguity in the current version of the statute. For example, the Committee
Report issued on March 6, 1996, states that the committee agrees with the
district court’s January 19, 1996, interpretation of Section 2001(k)(2). This
agreement, however, is at total Qdds with the post-enactment letter, sent by
members of that same committee, which stated that the only way to determine if
a murrelet was "known to be nesting" was by evidence of "eggshells and fecal
rings" below the "nest tree." Evekn the district court rejected this supposedly

"clear and unambiguous language.” This Congressional yolte face on the "clear

meaning” of Section 2001(k)(2) demonstrates the wisdom of the Supreme
Court’s warning to give such post-enactment expressions no "persuasive
signiﬁcance; "
Il
NFRC HAS NOT SHOWN THAT 2001(k) REQUIRES RELEASE OF
PREVIOUSLY OFFERED TIMBER SALES TO ANYONE OTHER
THAN THE HIGH BIDDER ON THE ORIGINAL SALE

The Secretaries appeal the district court’s January 10 order because it

violated a fundamental rule of statutory construction; that repeals by implication
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must be based on irreconcilable conflicts between laws and operate to the

AY

minimum extent necessary. Radzanower v. Touche Ross & Co., 426 U.S. 148,

154 (1976); Silver v. New York Stock Exchange, 373 U.S. 341, 357 (1963); In
re Glacier Bay, 944 F.2d 577, 581-82 (9th Cir. 1991). Specifically, the district

court broadly construed the Rescissions Act’s "objectives" as a grounds for

overriding the Secretaries’ authority to not reoffer a timber sale that has been

rejected by its high bidder or for which the bidder was unqualified. On all of

these timber sales, the Secretaries have complied with section 2001(k)(1)’s
mandate to "act to award, release, and permit to be completed” the timber
sales, either before or. after the section’s enactment.? As explained in our
bpening brief, there is no "irreconcilable conflict" between the Section

2001(k)(1) and ordimary contract authoritics that permit the Forest Service and

BLM to take no further action where the high bidder has not accepted the

award of a contract.

In response, NFRC simply reiterates the district court’s error in relying

Y
on a general characterization of the purpose of Section 2001(k)(1), without even

r

arguing that the court’s repeal of ordinary contract authorities was limited to the

"minimum extent necessary” to serve a "clear and manifest" demonstration of
—_— .

v NFRC does not contest that 2001(k) does not require the Secretarics to
award contracts to unqualified bidders.
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legislative intent, as required. Radzanower v. Touche Ross & Co., 426 U.S. at
154; In_re Glacier Bay, 944 F.2d at 582 (9th Cir. 1991). NFRC responds that
section 2001(k) "does not contain an implied exemption" for these timber sales,
NFRC Resp. at 56, and that "core purpose” of 2001(k) requires the Secretaries
to search for new purchasers to take these timber sales, Id. at 57. This line of .
argument, that the Secretaries must do more than 2001(k) explicitly commands

———

to satisfy plaintiff’s view of the statute’s "purpose,” is contrary to law. The

Secretaries are not required to show that language in 2001(k) "exempts" them
from having to take further action, because 2001(k) does not require them to act
further if the high bidder is unable or unwilling to accept award of the timber
contract.

NFRC fails to show that the "clear and manifest” intent of section

2001 (k) is to require the award of contracts that lack a qualified high bidder.

As explained in our opening brief, Congress enacted Section 2mrelease
timber sales that had willing high bidders or purchasers, to eliminate both deléy
and potential government liability. Br. at 45-46. Both the House and Senate
reports explain that section 2001(k) applies to timber sales "that have already
been sold" and that "[r]elease of these sales will remove tens of millions of

dollars of liability from the Government for contract cancellation.”" Senate
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Rept. 104-17 at 123; House Rept. 104-71 at (15?7). NFRC fails to show where

Section 2001(k) or its legislative history indicates that the Secretaries are
required to make extraordinary efforts to award timber sales that have no lawful
claimant, and therefore, no liability for damages.

Instead, NFRC attempts to turn the implied repeal doctrine on its head by
arguing that, because the Forest Service and BLM "may" reoffer rejected
timber sales in accordance with their contracting regulations, under section
2001(k) this authority is converted into a mandate to offer tirﬁber sales to a
party other than the "high bidder" referred to in section 2001(k)(1). NFRC at
56. The only basis for this argument is that the "basic purpose" of 2001(k) is
"to deny the Secretaries the discretion to refuse to move forward with the
sales." NFRC at 58 (emphasis in original). This argument misrepresents
Forest Service and BLM regulations and completely ignores the question of
whether section 2001(k) exxplicitly applies to the sales under these

circumstances. The law of implied repeal is quite clear on this question: the

ordinary principles of contract law apply to the extent that they do not present a

—————

manifest conflict with 2001(k). In re. Glacier Bay, supra. The Secretaries’

contract authority is not overridden by NFRC’s construction of the "basic

purpose” of the statute. As shown in our opening brief, it is-entirely-consistent
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with the purpose and language of 2001(k) not to act further on timber sales that

have no valid high bidder, because 2001(k) was designed to resolve legal

cl;ai'ins.

In our opening brief, we noted (Br. at 46-51) that for timber sales that
were canceled prior to enactment of 2001(k), the scope of 2001(k)(1) is further
defined by a provision that "[t]he return of the bid bond shall not alter the
responsibility of the Secretary concerned to comply with this paragraph.”
Congress included this provision to require the Forest Service and BLM to "act
to award, release, and permit to be completed” timber sales where the agency
had rejected all bids and returned the willing purchaser’s bid bond. This
"return of the bid bond" provision has meaning only if Section 2001(k)(1) is
read to generally exclude cancelled or withdrawn sales, except for those
covered by the provision, because the Secretary has unilaterally returned the bid
bond of the willing purchaser. The "return of the bid bond" provision provides
an exception that confirms the agencies’ construction of the scope of Section
2001(k). |

Plaintiff’s argue that the "return of the bid bond" provision only "reinforces"

the first semence of section 2001, Resp. at 60, and that it’s "only meaning is

that a sale must be released even if bids were previously rejected and the sale
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was canceled.” Resp. at 49. This construction gives the provision no meaning
at all, in violation of the cannon of statutory construction that a statute must be

interpreted to give significance to all of its parts. Boise Cascade Corp. v.

U.S.E.P.A., 942 F.2d 1427, 1432 (9th Cir. 1991). Our opening brief
established that every reference to this provision in the legislative history
indicates that it applies only to sales for which the Forest Service or BLM
rejected all bids and returned the bid bond of the high bidder. Brf. at 48-49.
NFRC makés no éhowing that Congress intended to include timber contracts
that were void because the purchaser reneged or voluntarily rélinquished any
rights to the sale. The Secretaries’ construction is entirely consistent with the
purpose of section 2001(k) -- to release timber contracts to purchasers who had
been waiting for them.

This construction is not contradicted by a BLM regulation, cited by
NFRC, that, inter alia, allows bid bonds to be returned upon a bidder’s request.
Resp. at 59. Certainly, bid bonds may be returned at the bidder’s request or
because of a decision by the Secretary. The second sentence of 2001(k)(1) only
addresses those cases where the Secretary acted unilaterally, NFRC’s claim
that a bid bond is 'retumed to a high bidder "only when bids on a sale are

rejected and a sale is cancelled” is also in error. Resp. at 50. The sales at
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issue before this Court are ones where bids were withdrawn by the high bidder,
not rejected by the Secretaries. Finally, NFRC indicates that two timber sales
are no longer at issue because BLM has awarded them to comply with the
district court’s injunction. NFRC at 57 n.16. BLM’s compliance with an
injunction does not render this issue moot, as this Court can, and should,
reverse the district court’s order and allow BLM to manage these contracts
under ordinary contract authorities.

11}

NFRC FAILS TO SHOW THAT THE RESCISSIONS ACT RELEASES
TIMBER SALES THAT VIOLATED THEIR AUTHORIZING STATUTE.

prmwmm———

Finally, we argued (Br. 52-56) that Section 2001(k) does not apply to

four timber sales that were enjoined for violation of Section 318 because they
were never offered in accordance with the statute from which the Forest Service
this authorizing statute. These sales never satisfied the initial. requiremént of
"offering" a valid "contract.” United States v. Amdahl Corp., 786 F.2d 387,

391 (Fed. Cir. 1986); Ab-Tech Construction, Inc. v, United States, 31 Fed. Cl.

429 (Ct. Cl1. 1994); cf Croman Corp. v. United States, 31 Fed. Cl. 741, 746
(Ct. ClL. 1994). Their fundamental defect were not corrected before their

authorizing statute, Section 318, expired. See Subsection 318(k); Robertson v.
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Seattle Audubon Soc'y, 503 U.S. 429, 433 (1992). These timber contracts

were, and remain, void ab initio.

NFRC does not address this legal argument directly, but blithely responds
(NFRC Br. at 48) that Section 2001(k) "simply does not recognize this fine
distinction: every sale that was "offered” is to be awarded and released."
NEFRC completely fails to respond to the Secretaries argument regarding timber
sales that are void ab initio. Instead, NFRC argues that "all" contracts means
"all" contracts, notwithstanding the law that made section 318 timber contracts
possible in the first place.

But, as shown above, the séope of sectior.l 2001(k) and the law applicable
to its repeal of contract requirements make clear that "all” contracts are not
affected. Moreover, the district court correctly rejected NFRC’s claim that
section 2001(k) applies to timber contracts that no longer physically exist. (ER
331 at 20?). NFRC has not appealed that ruling, apparently accepting that

2001(k) does not apply to "all" contracts. NFRC cannot casually dismiss the

legal principle that contracts that are void ab initio are not contracts, and the

logical argument that such contracts do not fall within the scope of section

2001(K).
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NFRC also relies on its construction of section 2001(k)’s "return of the
bid bond" sentence as mandating the release of enjoined timber sales. Again,
NFRC’s construction of this sentence renders it superfluous to the first sentence
of section 2001(k). Moreover, NFRC augments its position with a
misrepresentations that "a bid bond is returned to a high bidder.only when bids
on a sale are rejected and the sale is cancelled" and that "[t]here is no other
circumstance in which a bid bond is returned to a high b.idder." NFRC at 50.
As explained above, bid bonds are also returned at the request of the high
bidder. The only reading of the "return of the bid bond" prpvisioﬁ that makes
sense is the one that is reflected in legislative history -- that it applies 2001(k)

. where the Secretary cancelled the contract and returned the bid bond, not where

the purchaser requested return. This provision is inapplicable to the four

timber sales that were void ab initio and enjoined as a violation of section 318.
Unlike sales canceled for other reasons, these were never included within the

law’s release of timber sale contracts.
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CONCLUSION
For the foregoing reasons and the reasons contained in the Secretaries’
opening brief, the district court’s January 10, 1996 and January 19, 1996 orders
and injunctions should be reversed. The case should remanded with
instructions to adopt the government’s intgrpretation of the statute and
immediately halt all timber harvesting activities on sales releases pursuant to the
two orders.
Respectfully,
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Attached is our draft response to plaintiffs’ submission
pursuant to the Court’'s March 22, 1996, Order. PLEASE NOTE two
items, At time of distribution we had not received further word
from the Forest Service regarding a position on replacement
timber and so have set forth at Argument C. the position agreed
to in meetings Tuesday March 19. ALSO, there is a draft section
set forth at Argument B. which is additional to that discussed
.this past Tuesday. This concerns 22 sale units requested by
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1nferpretati0n of J. Hogan'’s Order. These were discussed at
prev1ous meetings, and we recommend the draft position on them,
since the Court has asked for our p051tlon on each sale requested
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JeAn E. Williamg
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P.O. Box 663

Washington, D.C. 20044-0663
Telephone: (202) 305-0228/0460

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESOURCE COUNCIL,
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V.

DAN GLICKMAN, in his capacilty
as Secretary of ‘Agriculture,
BRUCE BABBITT, in his capacity
as Secretary of the Interior,

Defendants,

OREGON NAT. RES. COUNCIL, et al.,
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I. INTRODUCTION

Civil No.

Civil No.

DEFENDANTS’

95-6244-HO
(lead case)
95-6267-H0O
(consolidated case)

RESPONSE

PURSUANT TO COURT'’S

MARCH 22,

1996,

ORDER

The Secretaries of Agriculture and the Interior (the

@o03/011

Secretaries) seek an extension of the stay currently in effect of

this Court’s January 19, 1996, Order regarding sale units

DEFS’ RESPONSE PURSUANT TO
COURT'S MARCH 22 ORDER -~ 1 -



03/27/96 18:21 (5 do04/011

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

withheld from release under Section 2001 (k) (2) of the Rescisgsgions
Act. On March 22, 1996, this Court held oral argument on the
motion for extension. Following argument, the Court ordered
plaintiffs to submit a list of gale units for which plaintiffs
contend they must commence harvest by April 1, 1996, in order to
complete the sales by September 30, 1996.. The Court further
ordered the Secretaries to advise the Court regarding whether the
sale units identified by plaintiffs are subject tb release under
the standards for application of Section 2001(k)(2) articulated
in the Court’s January 19, 1996, Order. .

This memorandum sets forth the Secretaries response to
plaintiffs’ gubmigsion. Plaintiff NFRC has also submitted
additional argument regarding the merits of the motion for
extension of stay, and this memorandum will briefly address that
arqument .

II. STATEMENT

Plaintiffs have now specified those sale units which they
contend must be released by April 1, 19296, in order to complete
operations by September 30, 1996. Scott Timber Company has
ldentified 11 sale units in five sales for which it seeks
immediate release. NFRC has submitted a list of 29 sales with 64
sale units for which it contends it has been advised by its
membars immediate releasta is necegsary, for a total between
plaintiffs of 75 sale units.

On March 22, 1996, tha Secretaries filed summaries of the
results of their review regarding the applicability of this

DEFS’ RESPONSE PURSUANT TO
COURT’S MARCH 22 ORDER =- 2 -
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Court’s January 19, 1996, Order, to the sale units previously
withheld under Section 2001 (k) (2). These summaries reflect that,
of the 148 gale units previously withheld under Section
2001(k) (2) by the Secretaries, 48 units fall within the
2001 (k) (2) standard articulated by this Court, and 100 units are
subject to release, including the 75 units for which plaintiffs
seek immediate release. See, Exhibits 1 and 2 to March 21, 1996,
Declaration of Jean E. Williams.? |

However, filed with this response are memoranda documenting
the determinations regarding applicability of this Court’s Order
ror‘zz sale units. See, March 27, 1996, Declaration of Jean E.
Williams, with attached exhibits. These units were determined to
be subject to release under a strict interpretation of this
Court’'s Order, but have nesting detections closely asscciated
with the sale unit. On 13 of the sale units, the detections
included cirecling behavior directly over the sale unit. These
are Units 2 and 3 on Fivemile Flume; Unit 5 on Grass Hula; Unit 1
on Indian Hook; Units 1, 2, 3, and 4 on Mr. Rogers; Unit 2 on
Randall Salado; Unit 6 on South Paxton; Unit 1 on Upper McLeod:
Unit 1 on Wheelock 403; and Unit 14 on Winriver. 9 other sale

unite had nesting detections very near the boundaries of the sale

1 Ag ig indicated on the Forest Service’s summary, Unit 13
of the Winriver Timber Sale does not meet the c¢riteria for
Section 2001 (k) (2) articulated by this Court for the murrelet.
However, these is a northern spotted owl actlivity center in Unit
13, and it will continue to be withheld from releage under
Section 2001(kx) (2} for that reason.

DEFS’ RESPONSE PURSUANT TO
COURT'S MARCH 22 ORDER - 3 -
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units. These are Units A-261 and A-346 on Wynoochee Resale; Unit
2 on Canal 606; Unit 3 on Ffanklin Ridge; Units 1 and 2 on Ryan
Wapiti; Unit 2 on South Paxton; Unit 3 on Square Clare; and Unit
3 on Wapiti 305,

The Secretaries have socught an extension of the stay now in
place, pending the Court of Appeals’ ruling on the Secretaries’
appeal of this‘Court’s Order. In the alternative, 1f the Court
declines to extend the stay for those sales as to which
plaintiffs seek immediate release, the Secretaries contend that
the stay should be extended for these 22 sale units, as well as
for the 25 sale unite not identified by plaintiffs as requiring
immediate release, and for the 48 sale units withheld as
congigstent with this Court’s Order by the Secretaries.

ITI. ARGUMENT

A. An axtengion of the stay is warranted for all sale
unics.

The Secretaries contend that an extension of the stay now in
place is warranted. The balance of harm weighs heavily with the
Secretaries, since it ig undisputed that harvest of any
significant number of murrelet nesting gites would irreparably
harm the species. Plaintiffpg on the other hand will not be
irreparably harmed, sgince upon disposition by the Court of
Appeals they will either be offered alternative timber oxr be able
to proceed in accordance with their contracts as set forth im the
Secretaries’ reply brief in suppeort of the motion for extension

of stay.

DEFS’ RESPONSE PURSUANT TO
COURT’S MARCH 22 ORDER - 4 -
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In its submission pursuant to this Court’s March 22, 1996,
Order, NFRC argues that the Secretaries are unlikely to prevail
on the merits of their appeal, citing a recent Senate Report on
legislation that has not been enacted into law. NFRC Second
Supplemental Memorandum, pp. 3-5. NFRC contendslthat the cited
report reflects Congressional approval of this Court’s January
192, 1996, Order.

The Secretaries responded to this contention during the oral
argument on the motion for extengion. The Secretaries pointed
out that other statements in legislative materials, specifically,
statements made by Senator Hatfield, show that there has not been
uniform agreement with or acquiescence in this Court’s Order:

Now, when it is said that Senator Gorton and I found

that it was not the best rlder or the best effort we

aould have made, ox whatever, it was the intervening

interpretation by a Federal District judge that caused

anybody and everybody who understood what the rider was

and that it had gone too far.

142 Cong. Rec. 82009 (daily ed. March 14, 1996), copy attached.

NFRC also contends that the Court should recognize the
senate report ag post-enactment evidence of legislative intent.
However, this Court has held that post-enactment_statements are
not meaningful indicators of legislative intent and did not rely
on such statementg in issuing the Janaury 19, 1996, Order, See,
September 13, 1935, Order, p. 10. The Court should likewise
disregard the senate report submitted by NFRC.

B. In the alternmative the Court ghould extend the gstay for
sale unito which likely are within the maaning of this

Court’a Order, ag well as for those ag to which
plaintiffs do not seek release.

DEFS’ RESPONSE PURSUANT TO
COURT'S MARCH 22 ORDER - § -
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Should this Court hold that a continued gtay is not
generally warranted for all sale units, the Secretaries c¢ontend
in the alternative that there are particular sale units for which
a stay is warranted because they likely are within the meaning of
this Court’s Ordex. These include 13 sale units where circling
behavior was detected over the sale unit, and 9 units where
detectlons of subcanopy behavior were made extremely close to the
sale unit. The Secretaries are not, at this time, seeking an
amendment of the Court’s Order regarding these sales, since this
matter is now on appeal and jurisdiction in the Court of Appeals.
However, becauseAthe Secretaries believe that the specific
circumstances of these sales reflect that nesting is likely to be
occuring in the sale units in qQuestion, a stay of this Court’s
Order regarding those units is appropriate,

'In the January 19, 1996, Order, this Court held that Section
2001 (k) (2) is "inconsistent with the pxotocol’s circling
standard." Under the protocol, a stand may be classified as
occupied if circling behavior is detected over the stand. [cite
to protocoll] This Court held that because "there is no evidence
in the record that the observer can 'know’ that the circling
murrelet’s nest is within sale unit boundaries," the Court
rejected cireling as evidence of nesting within sale units under
2001 (k) (2) .

However, because the'protoéol only refers to c¢ireling over
entire standes (the stand being the focus of the protocol’s

inquiry), the Court did not have before it the situation

DEFS’ RESPONSE PURSUANT TO
COURT’S MARCH 22 ORDER -~ 6 -
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presented in 13 gale units. In these unite, cireling was
detected directly ovef the sale units. The Secretaries submit
that, upon examination by the Court, evidence of circling
directly over the sale unit will indicate nesting within sale
unit boundaries. Though, as noted, the Secretaries have not
sought an amendment of this Court’s Order because this matter is
on appeal, the Secretaries urge the Court to continue the stay
for these 13 units, where there is arguably a high likelihood
that nesting is occuring in the sale units.

Similarly, the Secretaries seek a continuation of the stay
for 9 sale units where subcanopy behavior was detected within 100
meters of the sale unit. The Secretaries submit that detection
of a murrelet, subcanopy, at a location very near the sale unit,
may alse indicate nesting in the sale unit. As has been pointed
out previously in this litigation, a murrelet can fly at speeds
up te 60 miles/hour. [CITE] In literally the kblink of an eye, a
murrelet could traverse the distance of 100 meters. Thus, a
detection of a flylng murrelet in such cleose proximity to the
unit indicates a high likelihood that it would be appropriate to
include these units_within the protections of Section 2001 (k) (2).

At a minimum, then, and in the alternative if the Court does
not continue the stay of its January 19, 19296, Order, the
Secretaries request that the Court axtend the sgtay for the 22
units described above, as well as for the 25 units for which

plaintiffe do not seek immediate release, and for the 48 units

DEFS’ RESPONSE PURSUANT TO
COURT'S MARCH 22 ORDER - 7 -
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withheld by the Secretaries in accordance with this Courxt'g
Order, pending the ruling of the Court of Appeals.?

Finally, if the Court does not grant a stay as to all units,
the Secretaries re-urge their previous request that the Court
grant a tempoxary five-day stay to permit the Secretarxies the
opportunity to seek a stay pending appeal frxrom the Court of
Appeals.

c. The Court should not require identification of
replacement timber at thig time.

Plaintiff Scott Timber Company requests that the Court order
the Forest Service to identify replacement volume for those of
its sale units that remain stayed. Defendants contend that,
until the Court of Appeals rules, Defendants should not be
required to procéed with the award of replacement timber. The
amount of volume required, and indeed the existence of any
obligation to offer alternative volume, cannot be determined
until the Court of Appeals rules. Therefore the Court should
deny -Scott Timber’s request to require identification of
replacement volume.

IV. CONCLUSION

For the above reasons, and those set forth in the original
motion for stay, and in the motion for extension of the stay, the

Secretaries respectfully contend that the stay of thls Court’s

2 Certain of the sale units for which plaintiffs do not
seek ilmmediate release have either circling over the sale unit,
or detectiong of subcanopy behavior close to the unit. Howaver,
because plaintiffs apparently do not oppose a stay as to units
for which they do not need immediate release, these unitg have
not been included in the above discussion.

DEFS’ RESPONSE PURSUANT TO
COURT’'S MARCH 22 ORDER - 8 -
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U.S. Department of Justice

Environment and Natural Resources Division

Witdlife and Marine Resources Section Washington, D.C. 20530

March 22, 1996

TO: The Forast Group

Re: NFRC v.Glickman, et al.,
Civil # 95~ 6244/67-HO

Today we appeared at telephonic oral argument on Defendants’
motion to extend the stay pending appeal of the Court’s January
19, 1996, Order interpreting Section 2001(k) (2). The Court heard
arguments but did not rule. Instead, the Court has asked NFRC to
specifically identify, as has Scott Timber, the sale units on
which NFRC contends 1) operations must start now in orxder to be
able to complete by September 30, 1996, and 2) which NFRC
contends do not meet the criteria set for Section 2001 (k) (2) by
the Court’s Order. NFRC has agreed to submit this information by
this coming Monday, March 25, 1996. The Court then ordered that
the Defendants will have three days, until March 28, 1996, to
respond, in writing. as to whethexr the Dafendant agree that the
specified units do not meet the Court’s criteria. The Court then
extended the stay until April 3, 1996, at which time the Court
will enter an Order on the motion. .

Sine ly, L
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IN THE UMITED STATES DISTRICT COURT

—NORTHWEST POREST RESQURCR COIMNCIL,

— FOR-THE-DISTRICT OF ORRGON-

an Oregqon Corporation,
" Plaintiff,

and

T gUDTT TIMEER CO., VARGER BROS.

IUMBER INC., and WESTERN TIMBER
QQ.,

Plaintlff- iutervenors

Caze No. 965-6244
Igad Case

Case No. 95-6267
Case No, 95-6384

Consolidated cases

QORDER

ve.

DAN GLICEMAN, in hisg capacicty as
Secretary of Agriculture; RBRUCE
BABRTETT, in his capacity ag

Secretary of the Interior,
Defendants,
—anéf

OREGON WATUR2L: RESOURCE COUNCIL,
et al. ’ *

PRefanrdant -intervenors

f

1 - ORDER
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INPRODUCTION
The 1995 Emergency Suppléemental Appropriations ang

Rescissions Act (the Rescisspions Aot} was sigoed into law by

the President on July 27, 1395. Pub. L. No. 104-12, 102 star.
340 (JFuly 27, 389%5). The “Emergency Salwvage Timber Sale

Progran’ wag included as section 2001 Of the Resclssions Act.

_Sectiom 20@L(k} (1) mandates the release, ‘sotwithstanding any

QWMMaW-MMWESﬁfEEM"
before the Regcission Acts Jely 27, 1885 emactment date. AL
igsue here is whether thies provisionr applies ro 23 timderx

sales offered before July 27, 1995.

PACTS

These 23 tipber sales cag be divided into Lour

categories: (1)} one pre-318 sale; (2} il sales canceled prior

—__m ,Eé.f_li ¢ 3 R 5 s z IS - g “ o i \ v 9-&9’_;

to July 27, 1995 as a result of legal chuallemges; (3] SIght——————""

gales canceled because of the high bidder’s inability or

uwriilingness to proceed with the sale; ang (4) chree vemarked

sales.

1. Pre-318 sales

The first eategory comsists of sales offered prior to the
Ocrober 23, 1982 emactment of section 318 of the Department. of
L. No. 10f-12i, 103 Stat. 701 (1989). -Although the government

has identified 40 sales offered before October 23, 1989, which

rewain unawarded, the Malt sale is the only pre-318 sale whose

2 - ORDER

- S —
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releage is sought in this proceeding.

The Malt gsale was offered on Februvary 22, 198%, and
Wegtern Timber was the high bidder. However, the sale was
enjoined by Judge Dwyer of the United States District Court

__.__......__for;:.he._WeaI:,erLDis;;:;;' t _Of Washingtom, The Malt sale was

considered but rejected for relesse pursuant to section 318
negotiations. | |

Western Timber has filed a motion seeking the release of
the Malt sale under section 2001(}:)(1)-' Western Timber's
Motion to Clarify (#225). Defendants made an oral motion to
digmiss Wegstern Timber's claim at the December 13, 1995
hearing. Defendant-intervenors oppose Western Timber'y motion
and seek. a permament imjunction against the award of all pre-
314 sales and = Adeclafaticn that section 2001 (k) (1} does not
apply to pre-318 sales. Pilchuck Audubon's Complaint (#1 im

conscolidated cage 395-6384}.

2. Szl Ted < - Iitigati

The Forest Service and BLM catceled a combined 11 sales
during legal proceedings prior to July 27, 1995. Sevan of -
these saleg were canceled subsequent to court injumctions.
Four were canceled incident ro the stipulated dismissal of
court proceadings. _ ' - -

.

The Cowboy, Nita, South Nita, and Garden sales' were

The Cowboy, Nita, South Nita, and Garden sale units are
located in the Umpgua National Forest. Plaintiff-intervenor Scott
Timber was the high bidder on these sales. -

3 - ORDER

1
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enjoined by Judge Dwyer of the United States District Court
for the Western Digtrict of Washington £or violating section
318 (b} (1) . Judge Coughenour, also of the Western District of
Washington, enjoined twe sales, the Tip and Tip Top,’ for
non-compliance with the National Environmental Policy Act
(NEPA) . Finally, the Gaterson sale’ was enjoined by Judge

Quackenbush of the FEasterm District of Washington £or

— victating NERAT —NFREsecks—the-release—eofall-—soeven—enjoined
gales. NFRC's Motion for Summary Judgment or Clarification
(#64) . 'Dafendant-intervenors seek a prelimiﬁary injunceion
sagainst the award and release of these sales. Motion for
Preliminary . Injunction (#18 in consolidated case 95-6384).
Defendants opﬁose the release of the four sales enjoined by
Judge Dwyer for violating section 318.°

The four sales canceled pursuant to stipulated dismissals

are thé First, Last, Boulder Krab, and Elk Fork sales. The

2 Section 318(b} (1} required the agencies to minimize the
fragmentatlon Of 0ld growth in saction 318 sales.
: The Tip and Tip Top sales are located in the Weuatchee
National Forest. NFRC represents the high bidders on cach sale.
4 The Gaterson sale is located in the Colville National
Foreat. FPlaintiff-intervenor Vaagen Bros. wae tne high bidder on
the Gaterxson sale. . .
-3 Defendants have appealed thig court's October 13, 19985
order declaring that section 2001(k) (1) i# not limited to section
318 sales offered during. fiscald year 1920. Defendante preserve
this poaitlon for appeal but ¢oncede for purposes of thig dispute
-—that-section 26611 —applries-—to-—Sales -offered after fiscal year . _
1990. ,

4 - QRDER
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First and Last sales’ were canceled after Judge Dwyer issued
injunctions on the Cowboy, Nita, Scuth Nica, and Garden sales.
The Boulder Krab and EBlk Fork sales’ were canceled during
NEPA-Telated litigation before Judge Panner of thism district.
- NFRC seeks the release of all four sales. Motion for Summary
- Judgment or Clarification (#64). Defendant-intexvenors seek
e praliﬁiuarily enjoin thege sales. Motion for Preliminary
Injunction (#18 in consolldated case 95-6384) . Defendants are

not oppoged to releasing these sales. But gee note 5.

The government contends eight sales need not be released
eithex Qecause the relevant agency determined that the high
bidder was unqualified to proceed with tha centract or the
high bidder declined to proceed with the contract.

Pour of the eight sales involve an allegedly unqualified
high bidder. EKinzua Corporation was the high bidder on the
Horn Salvage sale.” Plaintiff and defendants agree that
Kinzux iz ingelvent and unable to proceed with the sale. The

high bidder on the three other sales- the Bagle Ridge Houselog

¢ The First and Last sales are located in the Umpqua

Fational Forset-. '

-

. ? The Boulder Krabh and ElLK Fork sales zre locared in the
Siskiyou National Forest. Scort Timber was the high bidder on
thezae sales. . . . .

3 The Horu Salvage sale is located in the Wallowa-Whitman
National Forest.

5 - ORDER
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sale, the Allen sale, and the Prong Salvage sale’- was Rogge
Wood Progucts, Inc. (Rogge)l. On October 11, 15395, Rogge's
genaral managér gent the Forest Service a letter stating that
Rogge was insolvent and unable to proceed with the contract
kit requesting the Forest Service's permissién to assign ite
contract rights to a third party. Ex..D to Tenth Declaration
 of Jerry L. Bofer (#303). The Forest Service determined Rogge
wag unqualified to proceed as principal or assignor under
agency redgqulationg. NFRC seeks the release of these four
séles ajther to Rogge or to succeesive bidders at the texrms
inttially agreed on by the nungualified high bidder.
Defendants oppose the release of these sales.
Four sales were bance;ed berause the high ridder, priorxr
to July 27, 1995, conveyed its unwillingness to proceed with g
the contiact. These salegs ars the Hiack Thin, Ollg;a Wildcat, | Fﬁ\\
Twin Horgse, and ﬁoldawa,y II"“sna.‘ies. Ag with the unqualified )

bidder sales, NFRC argues that defendants must award these
saleg to other bidders ( at the terms agreed oﬂ by the
repudiating high bidder.) Defendants contend section
2001(k}) (1) ‘does not apply Lo these sales becauce there wasg no
viable offer at the time of section 2001(k) (1) 's enactment.
Defendant- intarvenors Join this argument and’ move to

preliminarily’ enjoin the award and reléase of. all sales

e

The Allen and Prong Salvage sales are located in the
Wallowa-Whitman National Forest. The Eagle Ridge Houselog sale is
located in the Umatilla Natiomal Foxest. The high bidder, Rogge
Wood Products, is represented by NFRC, -

& - ORDER
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canceled prior to July 27, 1995. Motion for Preliminary

Injunction (#18 in consclidated case 95-6384).

LM
4. Remarked sales -3 A"

Three saleg were offered between October 23, 1995, and
July 27, 1995, but allegedly <¢annot be awarded on their
originally advertised terms due to boundary and individual
tree remarkings. These sales are the Stage Coach, Bald, and
Bugout sales. '’ |

According to a declaration filed by Jerry L. Hofer,
section head for Contracts and Contract Administration for the
Pacific Northwest Regiom of the United Statea Forezst Service,
ths plastic-covered signé originally stapled to individual
trees to delineate sale unit boundaries have been removed.
Defendants stated at oral arqument December 13, 1925, that
none of the three sales were planned to be clear cut and that,
therefore, individual trees were marked within sale unit
boundatries. Trangcript of December 13, 1995 Proceedings
(#328) at 34. | '

' Mzr. Hofer describes the Bugout sale markings in his
declaration. Mr. Hofer states the Forast Service marked
individual - trees on Bugout sale units which were not to be cut
with the letters “LITM."”  Tenth Hofer Declaration-, attached. to

‘Defendants' Reply to NPFRC'€ Reply Memorandum in Support of

R

The Stage Coach and Bald sales are located in the
Umatilla National Forest. The Bugout sale is in the Wallowa-
Whitman National Forest, ‘

7 - ORDER
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summary Judgment (#303} at 6-7. After canceling the Bugout
sale, howevar, the Forest Service prepared another sale, which
encompasses a portion of the timber originally included in the
Bugout sale. Id- The Foregt Service removed the *“LTM
markings from trees that were nof to be cut under the Bugout
sale and remarked the letters "ITM" on the trees that agre to

bea cut in the new sale. Id.

Mr. Hofer states that it would be imposeible to locate

the original sale boundaries on any of the remarked sales and,

tharefore, impossible to identify the amount of origimally

advertiged timber. 1Id. at 4. While conceding that defepndants
cannot be compelled to do the impossible, NFRC argues that the

salee can be remarked to approximate the timber included -in

the Stage Coach, Bald, and Bugout sales.

DISCUSSION
Summary judgment is appropriate if .“the pleadingsj
dépositions, answers to interrogatories, and admissions oﬁ
file, together with the affidavita, if any, show that there ié
no genuine issue as to any material fact and that the moviné
party is entitled te a judgment as a matter of law.” Fed. R.

Civ. P. 568{(c). 'The court. views the facts in the light mcst

gfavorable .to the non‘moving party. See Qg;gnestmznﬁ_xL

Catxatt, 477 U.S. 317, 322, 106 s.Ct. 2548, 2552 (1986) .
Prelmmiﬂary 1n3unct1ve relief is warranted if the moving

party- demonstrates “either (1) a combination of probable

-

8 - ORDER
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success. on the merits and the possibility of irreparable
injury., or (2) that serious questions are raised and the
balance ©of hardships tips sharply in its favor.” EEQC wv.
Reeyuit U.S,A., Ing., 939 F.2d 746, 752 (2th Qixr. 1881).

"These are not separate teate, but the outer reaches “of a

single continuum.'” 5. Allgs oria i u o !
Natiopal Foothall League, €34 F.2d 1197, 1201 (9th Cir. 198Q)
(quoting

584 F.2d 308, 315 (Sth Cir. 1978), cert. dismisged, 443 U.S,
937 (1979)).

The issues presented in thig dispute revolve around
section 2001.(k) (1) of the Rescissious Act. Section 2001 (k) (1)
provides:

AWARD AND RELEASE REQUIRED-- Notwithstanding any other
provision of law, within 45 days after the date of
the ehactment of this Act, the Sec¢retary concerned
shall act to award, release, and permit o be
completed in fiscal years 1995 and 1996, with no
change in originally advertised terms, volumas, and
bld prices, all timber sale contracts offered
before that date [July 27, 1995] in any unit of the
National Forest System or district @f the Bureau of
Land Management subject to section 318 of Public
Law 101-121 (103 Stat. 745). The return of the bid
bond of the high bidder shall not alter the
responsibility of the Secretary concerned to comply
with this paragraph. '

Pub. L. No. 104-19, 109 Stat. 240 (July 27, 1995).

1. ' Bre-31g salaa

The first rule of statutory interpretation is that a

statute ie interpreted according to its8 plain meaning.




01/11/98  13:01 B

[@o11/02¢

. JAN 1B *'86 14:28 FROM US ATTY EUGENE ORE FPRGE.B10

Ing., 467 U.s. 837, 843 (1684) . A particular provision's
meaning should be considered in the context of the entire
statute. Rufeger Comat.. Inc. v. Robertson, 53 F.3d 1064,
10656 (9th Cir. 1994). Absent clearly expressed congregsional
intent to the contrary, & court must Apply a statute's plain
meaning. United States V. Rop Paix Enter,, Ing., 489 U.S.
235, 243 (1989).

Western Timber argues that the plain language of gection
2001 (k) (1) mandates the release of all sales offered prior to
July 27, 1995, with no.initial gtart date. Western Timber
relies in part on this court's earlier declaratory judgment

, that the phrase “subject to section 318" defines the
geographical, rather qﬁan substantive, scope of section
2001 (k) {(1). Western Timber asserts that the phrase "subject
to gection 318" places no temporal limitation on subject
pales. In the alternative, Western Timber argues that section
2001 (k) (1) appiies to sales whose release was considered under
.eection 318 in fiscal year 1990, even if the sale was rejected
for releasge.

Defendants dnd defendant-intervenors take a dJdifferent
view of section 2001(k)(1)'s plain language. They argue the
phrage "Qﬁbject to section 318" places not only a gebgraph;c
limit, but-a témporal 1imit, en section 2001 (k) {1}. This viéw
is péemised. on the notion 'that there were. no. units or

digtricts subject to segtion 318 before -section 318 was

enacted.

10 - ORDER
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Defendants and defendant-intervenors also maiantain that
an infinitely retroactive application of sectiom 2001 (k) (1)
would lead to absurd results. Interpreted to be infiniﬁely )
retroactive, section 2001 (k) (1) could requiré the release of
century-old sales. Moreover, because  section 2001(k) (1)
recquires the salegs t0 be awarded' on their originally
advertised terms, such sales could create large industry
windfalls and government losseg, a regsult inconsistent with
the Rescission Act'g budget-cutting purpose. Finally, because
gection 2001(k) (1) applieslﬁnotwitnscanding any other law,k”
such an interpretation could require the release of timber on
national- park# and monuments,

The - phrase “Suﬁject_ to gection 318" is not clemay
reqgarding the presence or absence of a temporal limit. While
tHis court has held that the phrase gets a geographic limit on
section 2001(k) (1) and not a substantive limit, the phrase
eould be interpreted te reflect congressional intent to limit
section 2001(k) (1) to sales offered or awarded after the
enactment o©of section 318, In additian, ‘legislative
enactments should never be construed as establishing
statutory schemes that are(i;logical, unjust, or capricousu§ .
Bechtel Congtr., Tac. v, Unjted Bd. of Caxpenteys, 812 F.24
1220, 1225 (Sth Cir. 1987). .Because the teaning urged by
Western Timber is bpt clear on the face of the statute ana
could lead to absurd resultsq the court refers to 1egisiative

history to elicit congressional intent. Qee United States v,

11 - ORDER
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Aguilax, 21 F.3d 1475, 1480 (8th Cir. 1994) m’.si&n__czma:
grounds, _ U.s. __, 115 S.Ct. 2357 (19595); United Starea v,
Geyler, 932 F.2d4 1330, 1335 (9th Cir. 1591).

In the hierarchy of legislative history, a congressional
conference report ig generally recognized as the most reliable
evidence of congressionﬁl intent, because it “represents the
final statement of the terms agreed to by both housegs.” Dep't
of Health and Welfara v. Block, 784 F.2d 895, 901 (9th Cir.
19863. The May 16, 1995 conference report on the Rescissions
Act inecluded a section entitled “Released Timber Saleg.” 141
Cong. Rec. HB013-03, H5050 (May 16, 1995). The first sentence
of that section provides:

offered for gale beginning in fiscal year 1990 to

the date of enactment which are located in any unit

of the Natioual Forest System or Digtrict of the

Bureau of Land Management within the geographic
area encompassed by Section 318. . . .

Tha bill releases all timber sales which were >

Id. (emphasis addeq)

This statement strongly suggests that Congress retferred to
gection 318 in order to place temporal as well as geographic
limitations on section 2Q01(k) (1).

The only other legislative history that denotes the
remporal scope of ~section 2001(k) is a- statement by
Represgentative Charles Taylor of North Carolina,. a co-author
of section 2001 (k) (1) and & member of the Interior
Apﬁrépriations.Subccmmiptae. The remarks 65 a bill's sponéor
are “particularly valuable in determining the meaning of (the
piii]." Rice _w. Eabner, 463 U.S. 728, 731 (1983).

12 - ORDER -
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Representative Taylor explained on the House floor that the

- bill covered sa;es offered under section 318 “or more
recently.” 141 Cong.Req, H3IZ27-03, H3233 (Mar. 15, 1995).
Western Timber has cited no legislative history indicating an
intent to apply section 2001(k) (1) to pre-318 sales.

Section 2001(k)(1)'s 1legiglative history indicates
Congress'sv intent to 1limit cthe application of section
2001 (k) (1) to sales offered after section 318's énactment.
Accordingly, the court holds that section 2001(k) (1) does not
apply to sales offered prior to the October 23, 1989 enactment
of section 318. Moreover, the Conference Report clearly -
statee that only sales ‘gffered’ during or after fiscal yearx
1990 are included in section 2001(k) (1). Thus, the fact that
a eale was considered, but rejected, for release under section

© 318 doee not bring the sale into gegtion 2001(k) (1) 's temporal

sgope.

2.  Salgs conceled because of lirigation
Defendant-intervenorg take the position that section
éoal(k)(l) only appiies to timber sales for which a viable
offer was butstanding'at the time oOf sSection 2001(k) (1)'s
enactment . In other words, they argue section 2001 (k) (1) does
',~not_“ré5urrect"_cancelgd sales:
ﬁ,efen:q.am:-intervenors contend this 'intqrpretati.‘on" is
. Supported by the plain langquage of sedéion 2001 (k) (1) - They
dote that section 2001 (k) (1) does not require the Secretary to
‘offer” sales. Rathey, it yvequires the Secretary concerned to

13 - ORDER
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“award, release, and permit [offered sales] to be completed.
. . ." This language, they maintain, assumes the existence of
a viable offer.

Defendant-intervenors also argue that section
2001 (k) (1) 's legislative history supports a viable offer
.reqnirement. They point to the Rescission Act's purpose of
avoiding government liability and releasing timber saies whose
harvest was assumed under tle President’s Northwest Timber
Plan. They assert that the resurrection of canceled sales is
inconsigtent with these purposes.

With' regard to sales enjoined or withdrawn during
litigation, defendant-incervenors argue that the viable offer
reqpirement is‘necessary to avoid a Constitﬁtional violation.
Spe¢ificélly, defendant-intervenors contend ﬁhat section
2001 (k) (1) would violate the doctrine of aseparation oOf powers
if interpreted to require the release of timber sales that
have been enjoined or voluntarily withdrawn during litigation.

Section 2001(k)(1;'s application to enjoined sales poses
no Constitutional'problem. In Reobertson v, Seattle audubop
Soc'y, S03 U.8, 429 (1992), the Supreme Court unanimously
upheld the Constitutionality of section 318, reasoning that
congress can. require the release of specifie timber éales
which a £ederal court has preliminarily epjoined so long as
cOhgfess changes the Substantive law underlying the p?ior
injunction. Id. at 440-41. Under section 318, the subject

tsaleas were'spe61fied'by case name; under section 2001 (k) (1),

14 - ORDER
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they are specified as sales "offered” between October 23, 1989
and July 27, 198%. Neither settion 318 nor section 2001 (k) (1)
directs the judiciary to adjudicate pasc sales to comply with
past law; rather, both direct the administration to proceed
with certain timber sales under changed legal standards. The
fact that an injunction has become f{inal does not altex this

analysig. ‘See

U.8., 321 (1855).

In determining the scope of & statute, the court must
look first to its language. United Stateg v, Turketrs, 452
U.S8. 576, 579 (1981). A praovision's plain meaning should be
understood in the context of the entire statute. Rufener
Comstr,., Inc. v. Rebertgon, 53 F.3d 1064, 1066 (9th Cir.
1994). Absent clearly expregsed congressional intent to the
contrary, a court must apply a statute's plain meaping.
United Stares v, Ron Pair BEater,, Ipc., 489 U.S. 235, 243
(1989),

Section 2001(k) (1} geverns all timber sale contracts
‘offered” between October 23, 1989, and July 27, 19%5. The .
govermment concedes that a timber sale is “offered” when bids
. are opeﬁed at auction, and the parties agree that the 'bicis
were opened in each of the challenged sales. See Deféndantg*
Reply to "NFR(.:!'S Répl}-’ Memorandum i, Suppozt: of Summary
.Judgmént (#303) at 5 (“the stage at which a tigber sale isg
“offered' is the point at which the Forest Service opens the

bids of parties responding t¢o the advertisement"). The plain

15 - ORDER "
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meaning of “"offered,” as well &s the meaning that the parcies

‘agree 16 relevant in this context, does not exclude canceled

or enjoined sales.

The second sentence of section 2001(k) (1) alse supports
this plain meaning of “offered.” The second sentence provides
that “[tlhe return of the bid bond of the high bidder shall
not alter the responsibility of the Secretary concerned to

comply with this paragraph." The BLM and Forest Service may

cancel sales f£or various reasons, including a determination’

that it ig not in the government's intexest to award the
contract. See id., Declaration of Lyndon A. Werner at 3. In
the event of cancellation, the agency generally returns the
high bildder's bid bond. Id. Thus, section 2001(k) (i)
requireé the releasa of offared sales, even Jif they wei-:e
cinceled prior to seetion 2001 (k) (1) 'g enactment.

Section 2001(k) (1) includes one express exception for
gale units in wﬁich a threatened or endangered specieg is
known to be negting., A statute's enumeration of an express

axception ‘“indicates that other exceptions ghould not be

implied."  In_re Gaxrwer, 898 F.2d 730, 732 (%th. Cir., 1990)..

If Congress had intended “offered” to have a narrower meaning
than its plain meaning suggests, it could have statéd so. The
plain languag.}e of gaection 2001 (k) requires the agency to award
certain previcusly offered sales, even those canceled or
enjoined prior to section 2001(k) (1)'s énactment, so lc;ng,as

there are no threatened or endangered birds known to be

1€ ~ ORDER
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nesting in the sale unit.

This plain language interpretation is consistent with the

Regeigsion Act's legislative history. Senator Maxk Hatfield

stated in the Senate Report that section 2001(K) (1) includes .

“all gales offered, awarded, or unawarded, whether oz not hids
have subsequently been rejected by the offering agency.”
8.Rep. 14-17 at 123 (March 24, 1995). Senator Taylor remarked
that many timbexr salesv
ware auctioned years ago but never awarded, in some
cases the agencies rejected bids well after the

auction due to administrative reviews and delays
and c¢hanging standards. . .

subsection [2001(k) (1}] frees up all these
sales, . . . It directs the award of all unawarded
galeg ag originally advertised, whether or not hids
on a sale were previously rejected. . . .
141 Cong. Rec. H3233 (daily ed. March 135, 1995).
The release of canceled sgales is also consistent with the
Rescisgsion Act's purposes of getting tinber to northwesr mills
-and reducing govermment liability en canceled contractg., See
141 Cong. Rec. H3227-03, 3237 (March 15, 1995); 141 Cong. Rec.
S4868-01, 4882 (March 30, 1995); and 141 Cong. Rec. HE594-03,
HeB898 (June 29, 1995). Defendant-intervenors' argument that
gection 2001(k) (1) . excludes all canceled sales is not
persuasive in light of the statute's plain language,
legislative ni§tory, and purpose. -
Defendaﬁ;s argue _section 2001 (k) (1) ekcluées sales
enjoined for wvioclating section 318 not because these séles
. ware qaﬁcelea, but because, constructively, they were never

17 - ORDER
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offered.'™ UDetendants concede that these sales were "“cffered”

when the relevant agency opéned the bids at auction, However,
they contend that these offers are void ab initi¢ since the
court held that the sales did not comply with =se¢rion
318(b) (1) 's old growth fragmentation requirements,’

Az suggested above, thig interpretation conflicts with
the plain meaning of the term “offered.” Plaintiff and

defendants agree that the agency offers a sale when it opens

the bids at augtion. gea Defendants' Reply to NFRC's Reply

Memorandum in Support of Summary Judgment (#303) at 5. The
fact that section 2001(k) (1) explicitly abrogates all other
prcvigions of law indicates that the word “offered” was not
intended o carry ‘a meaning laden with implied legal
regquirements.

Alrvhough defendants Llimit their argument to the £four

sales enjoined for violating section 318, thelr premise ie

that sales which viclate their authorizing statute were never’

‘offered.” Logically, defendants' argument does not reguire
a ecourt injunction'based on section 318. -Rather, any sale
which violated a law formerly governing its offering, such as

NEPA or the National Forest Msnagement Act (NFMA), would

- arguably be vold ab initio and, thus, excluded from section

 200L(k) (1).: This interpretation runs ceunter to section

These are the Cowboy, Nita, South Nita, and Garden sales.

- Defendants only apply this argument to the four sales

enjoined under section 318 and not to sales voluntarxly dismiesed
or enjoined under other enviroomental laws.

1.8 - ORDER | -
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2001 (k) (1)'s ‘notwithstanding any other provision of law" [~
langquage as well as the clear legislative intent to provide
timber to northwest mills and mitigate government contract
liability by eliminating “dilatory legal challenges.” H.R.
Conf. Rep., 104-124 at 136, reprinted at 141 Cong. Rec. H5013
(May 16, 1995).

The word “offered” is unambiguous when read in the context
of section 2001(k). As defendants concede, an “offered’ sale

ig a ale for which the relevant agency opened bids,

Defendants arque that their agencies comply with section
2001 (k) (1) by'acting to award the sale to 'thelhigh bidder
after July 27, 1995; thus, if the high bidder is unqualified
to perform the contract, the agency has no further cobligations

under section 2001({k) (1). In support of this position,

defendants argue that the language “notwithstanding any other

provigion of law’ leaves agency regulations intact, since the

worde' ‘cffered,” ‘award,” and “release” imply that ageney

'regulations are to be applied in :!g_xpl_émenting section
2001 (k) (1). Defendants cite In. re Glacigar Bay, 944 F.2d 8§77

(sth Cir. 19%1), for the proposition that the words

‘notwithstanding any other provision of law 4o not necessarily
*pre-empt all law when the statute referencas other applicable

law. - . ' - . ‘

The words ‘notwithstanding any other provision of law’ do,

ey

19 - ORDER
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however, pre-empt regulations that obstruct the subseguent

statuta's objectives. Ig. at S581. When twoe laws aye in

conflict, "Irlepeal is to be regarded as implied only if
necesgary to maké the [later enacted 1éw1 work.” Id. at 582
(quoting Silyvéx v. New York Stock Egeh,, 373 U.S, 341, 351
(1963)) . Section 20.01‘(]{)(1)'3 objectives are the award,
release, and completion of timber sales in the section 318
region that were offered between Gctober 23, 1989, and July
‘27, 1995, and in which no threatened or endangered birds are
known to be nesting.

Regulations which give the agency disc¢retion pot to cry
to award an offered sale to other bidders would frustrate
secqion 2001(k)(1)'s objectives. -The reduction of government
liabiliecy and the supplying of timber to northwest mills do
not depend on the performance of a particular bidder. Ij’.a.ther,
.éection 2001(k} (1) expressly states that the return of the’
high Dbidder's bid bond shall not alter the Secretary's
responsibility to award offered timber sales, Section
2001 (k) (1), therefore, requires the agencies to award these
sales to other qualified bidders at the terms originmally

agreeq on by the unqualified high bidder according to agency
regulations and policy.'”

LA

Forest Service regulationg provide’ that ““award at the
nighest bid price may be offered, to the next highest fqualified
bidder or to the other gualified bidders in order of their bids
until the awazd is accepted by one or refused by all of cthe
qualified bidders.” 36 C.F.R. § 223.102. The BLM Timber Sale
Procedures Handbook states that “Iwlhen the suacessful bidder  fails
to egign and return the contract, and any required bond and

20 - ORDER
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Agenay regulations which operate consistently witch

section 2001(k) (1), however, remain in effect. Thus, the

Forest Service may look to applicable regulations in
determining whether a high bidder is qualified to perform a
contraet or assign its contractual righte to a third party. |
Plaintiff has raised no genuine lssue of fact indicating

that the Forest Service incorrectly applied its regulations or
ébused its discretion in finding Rogge Wood Products
unqualified to receive assignable rights to the Eagle Rildge

. Houselog, Allen, and Prong Salvage sales. Rogge's declaration
of imsolvency and its earlier default on a timber sale
contract. may be sufficient to make Rogge an ungualified bidder

under 36 C.F.R. § 223:101.“_ Under Forest Service.policy, only

paywmentg, the contract may be offered or awarded for the amount of
the high bid te the highest of the bidders who is gqualified,
regponsible, and willing to accept the contract. . . ." BLM TimeeR
SKALE PROCEDURES HANDBOOK 5450-1, ¥ VII(D). Though the Resciasions Act
makes the award of subject timber sales ta other gqualified biddersa
mandatory, -agency requlations and policies regarding bidder
qualification remain applicable.

e 36 C.F.R. § 223.101 requires the agendy to make an
affirmative f£inding that a bidder is respousible before awarding
the contract. Section 223.101 furrther provides in relevant part:

To determine & purchaser to be ragponsible, a Contracting
Officer mugt find that:
" (1) The purchaser has adeguate financial resources to
perform the contract or the abillity to obtain them;
(2) The purchaser is able to perform the contract within
the centract term taking inte consideration all. existing
. commercial and governmental business conwmitments)
{3) The purchaser has & satiefactory performance fecord
on timbex sale contracts. A prospective purchaser that
ie or recently has besn seriougly deficient in contzact
performance shall be presumed not to be responsible,
unless the Contracting Officer determines thakt the
clrcumstances were beyond the purchaser's control and

21 - ORDER .
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responsible biddere who have already entered into a contract
with regard to a subject sale may assign those rights to a
third paxty. Tenth Hofer Declaration (#303) at 10.
Therefore, the Forest Service need not necessarily release
these three sales to Rogge. As noted above, however, section
2001 (k) (1) requires the Forest Sexrvice to attempt to award
these sales te other qualified bidders at the terms agreed to
by Roggs.

Defendants argue that séction 2001 (k) (1) does not apply
to sales canceled because the high bidder repudiated the
contract prior to July 27, 1995, This argqument is not well
taken since it reste on the existence of the implied "viable
offer” requirement that was considered@ and rejected above.
Because these sales were offered between October 23, 1989, and
July 27, 1995, the Secretary concerned is obligated to award
and release these saleg. If the high bidder ie not willing to
proceed under the contract, the Secretary must award the sale

to other qualified bidders at the terms agreed to by the

~repudiat.ing' high bidder.

4. Remarked galeg

Section 2001(k) (1) requiress gales to be released “with nd

:qnangeAin thelr originally advertised terms, voiumes. and bid

were not-created through improper actions by the
purchaser or affiliare, ox that the purchaser has taken
appropriate corrective action. Past failure to apply
sufficient tenacity and perssverance to perform
acceptably under a contract is strong evidence that a
purchaser is not a responsible contractor.

22 - ORDER
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prices.” Defendants argue that section 2001{k) (1) does not
apply to remarked sales because it would be impossible to
release these sales in their originally advertised form.
Plaintiff contends that even if remarked gales cannot be
released in  their originally advertised form, section
2001(k) (1) regquires the agencies to release the gales in &
form approximating that originally advertised.

Requiring an agency to perform the imposeible qualifies
as a result that Congress presumably would not have inteaded.
See United Stateg v. Chevron, U.S.A.. JIne., ___ F.3d ___, 1895
WL 733959, *5 (sth Cir. 19$95) (declining to adopt
intergrétation of Jjurisdicticpnal statute which would be
impossible for federal courts to implement). The court
interprets section 2001(k) (1) to exolude sales that are

impossible to award and release on their originally advertised

terms.,

Defendants have submitted an unchallenged declaration
ftrom their head contract administratow Jerry Hofer stating
that it would be impossible to reformilate the Stage Coach,
Bald, and Bugout sales on their originﬁlly advertised terms.
At oral .argument, defendants stated that individual tree
markings were.removed or painted over on each of theage sales

'_gnd'that it would be impossible to qgtquine uhE'p;ecise
smount oz.éimbef originally included.. With'rggard to the
' Bugout sale, Mr, Hofer‘s‘declaration goes inte considerable
dgtaii in describing the removal of individual tree markings

23 - ORDER
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and thelr replacement with new gale markings. The court f£inds
on the record before it that reformulation of these sales
according to their "originally advertiged terms, volumes, and
bid prices” is impossible. Accordingly, section 2001(k) (1)

does pot apply to thege three gales.

CONCLUSTON

Section 2001(k) requires the Secretary concerned to
award, release and permit to be completed all contracts for
the sale of timber on land within the section 318 geographic
region for which the relevant agency opened bids between /
October 23, 1989, and July 27, 1995, unless there is a ‘L
threatened dr-endange;ed bird knowna to be nesting within the
eale unit. Section 2001 (k) (1) applies to sales canceled ox
ensoined hefore July 27, 1995, and section 2001(Kk) (1) requires
the agency concerned to attempt to award and release offered
.8ales to other qualified bidders in the event the original
high bidder is ungualified or has rejected the contract,
Section 2001(k) (1) does not apply to sales offered before
Octobér 23, 19889, nor to sales that are impossible'CO award on
their originally advertised terms, volumes, and bid prices.

Defendants are enjoined to immediately award, release, ™~
"and permit to be completed all samt to sectian

- 2001(k} (1) as declared in this order. However, with respect

te offered sales subject to a preceding injunction issued by

another court, this order shall operate only ag a declaraéory

judgment under Federal Rule of Civil Procedure 57 and 28

Smr————

24 - ORDER ' -
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U.5.C. § 2201. Plaintiffs may gseek relief in the court thar

issued the preceding injunction or in this court subsequent

to the issuing court's modification or vacatien of the

preceding injunction.

Dafendants" oral motion to dismiss Wescern 'i‘inber'e elaim
is granted. Western Timber's motion to clarify (#225) is
denied and its claim is dismissed. Defendant-intervenors!
motion for preliminary and permanent injunctions with respect
to pre-318 sales (#18 in consolidatéd case 95-6384) is denied
és'moot. Plaintiff's motion for gsummary judgment (#64) and
motion to clarify (#209) are granted in part and demied in
part as indicated in this order. Defendants' motion for
summary judgment (#112) :i:s denied_; "Scott Timber Company's
motion for summary judgment (#0-1) is granted in part and
denied in part as indicated in this order. befendant—
intervenors' motion fur & preliminary injuaction against the
relosage of all sales canceled before July 27, isss (#18 in
congolidated case 95-6384) is denied and defendant-
intervenors' complaint (#1 in consolidated case 95-6384) is
dismissed,

DATED this [Oé day of January, 1996,

25 - ORDER
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U.S. Department of Justice

Environment and Natural Resources Division

Wildiife and Marine Resources Section Washington, D.C. 20530

March 22, 199%6

TO: The Forest Group

Re: NFRC v.Glickman, et al.,
Civil # 95- 6244/67-HO

Today we appeared at telephonic oral argument on Defeandants’
motion to extend the stay pending appeal of the Court’s January
19, 1996, Order interpreting Section 2001 (k) (2). The Court heard
arguments but did not rule. Instead, the Court has asked NFRC to
specifically identify, as has Scott Timber, the sale units on
which NFRC contends 1) operations must start now in oxder to be
able to complate by September 30, 1996, and 2) which NFRC
contends do not meet the criteria set for Section 2001 (k) (2) by
the Court’s Order. NFRC has agreed to submit this information by
this coming Monday, March 25, 1996. The Court then ordered that
the Defendants will have three days, until March 28, 1926, to
respond, in writing, a Ge—whe%hex&ggf Defendant agree that the
specified units do qgt meet the Court’s—griteria. The Court then
extended the stay untd i —] at ‘which time the Court
will enter an Qrder on the motion’

Sincersgly, N

Je@dn BE. Williams
sistant Chief
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WASHINGTON, D.C. 20004

-0267, -0429

CONFIRMATION NUMBER (202) 305-0504

PLEASE DELIVER TO:

To: Don Barry 208-4684
Bob Baum 208-3877
Dinah Bear 456-0753
Ted Boling 514-4231
Brian Burke 720-4732
Mark Gaede
Jim Lyons
Peter Coppelman, 514-0557 -
Lois Schiffer,
Jim Simon Z
Al Ferlo 514-4240
Mike Gippert, 690-2730
Jay McWhirter
Tim Obst
Jeff Handy (503) 326-3807
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Sue Zike (503) 326-7742
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FROM: Jean Williams, (202) 305-0228
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1996,

brief in support of the motion to extend the stay filed
on March 21,
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and our letter re: the hearing today
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United States Attorney

JAMES L. SUTHERLAND

Agsistant United States Attorney
701 High Street

Eugene OR 97401

Telephone: (541) 465-6771

LOIS J. SCHIFFER

Assistant Attorney General
MICHELLE L. GILBERT

EDWARD A. BOLING

JEAN E. WILLIAMS

ELLEN J. KOHLER

U.S. Department of Justice

0037010

Environment and Natural Resources Division

General Litigation Section
P.O. Box 663

Washington, D.C. 20044-0663
Telephone: (202) 305-0228/0460

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESOURCE COUNCIL,

Plaintiff,

v.

DAN GLICKMAN, in his capacity
ag Secretary of Agriculture,
BRUCE BABBITT, in his capacity
as Secretary of the Interior,

Defendants,

OREGON NAT. RES. COUNCIIL, et al.,
Defendants-Intervenors

I. INTRODUCTION

Nt Nt N Nl Nt Nl Vsl Nt Nt kP N aeh s o P St St st

Civil No. 95-6244-HO
(lead case)

Civil No. 95-6267-HQ
(consolidated case)

DEFENDANTS'’ REPLY
MEMORANDUM IN SUFPPORT

OF MOTION FOR EXTENSION
OF JANUARY 25, 1396 STAY

The Secretaries of Agriculture and the Interior (the

Secretaries) urge this Court to continue the stay of the Court’s

January 19, 1996, Oxder pending disposition of the Secretaries’

DEFS’ REP IN SUPP OF MOT FOR
EXTENSION OF STAY - 1 -
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1| appeal of that ruling. The Court of Appeals has expedited the

2| Secretaries’ appeal, and oral argument is set for the week of May
31 6, 1996. Continuation of the stay is warranted because the

4| continued existence of the marbled murrelet will be irreparably

51 harmed if the sale units which are subject to release under this
6| Court’s Order are harvested. Conversely, the plaintiffs will not
7f be harmed by & continuation of the stay, since upon dispogition

8| by the Court of Appeals they will either be offered alternative

9 timber or be able to proceed in accordance with their contracts

10l as explained below.

11 II. STATEMENT AND ARGUMENT
12 This Court’s January 19, 1996, Order articulated a new

13} biological standard for the Secretaries to utilize in making

14| "nesting" determinations under Section 2061(k)(2) of the

15§ Rescigsions Act. The Secretaries have now completed their review
16 of this Court’s January 19, 1996, Order, and have determined

17| which sale units are subject to release under that ruling.

18| Submitted with this reply are summaries of the rasults of this

19| review from the Forest Service and from the Bureau of Land

20| Management (BLM). See, Declaration of Jean E. Williams in

21| Support of Motion for Extension of Stay, Exhibits 1 and 2. Of

22| the 137 sale units withheld from release by the Forest Service,?

23 '

* fThe Forest Service had originally withheld 139 units from
24| harvest under Section 2001(k) (2). As set forth in the Amended
Declaration of A. Grant Gundergon filed on March 9, 1996, the :

25| Forest Service subsequently determined that two of these units --
Unit 3 on the West Boundary timber sale on the Olympic National
26| Forest and Unit 4 on the Boulder Krab timber sale on the Siskiyou.
(continued...)
27 '

DEFS’ REP IN SUPP OF MOT FOR
28§ EXTENSION OF STAY - 2 =~
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97 sale units are subject to release; 40 sale units meet the
ériteria for exemption f£from release set by this Court. For the
BIM, 3 of 11 sale units are subject to releage; 8 sale units meet
the criteria for exemption from release.

Thus, in the absence of a stay, the majority of the sale

units which the Secretaries had determined to contain nesting
murrelets will be harvested and the nesting habitat destrovyed.
In originally seeking a stay from this Court, the Secretaries
submitted the Declarations of Michael Spear, Regional Director of
the U.S. Fish and Wildlife Service; Dr. C. John Ralph, Research
Wildlife Biologist with the Forest Servica’s Pacifie Southwest
Forest and Range Experiment Station; and Sarah J. Madsen, Siuslaw
National Forest Threatened and Endangered Species Coordinator.
These experts’ declarations demonstrate that any significant loss
of o¢cupied murrelet nesting habitat will result in severe
biological harm to this threatened species by fgrther fragmenting
the remaining murrelet nesting habitat, thus setting back
recovery by increasing the risk of predation on a species highly
subject to this danger and by increasing the rate of the species
decline, See, Spear Declaration, parags. 6, 10, 12, 19, 20:
Ralph Declaration, parag. 12, 13; Madsen Declaration, parag. 2
(referencing Marbled Murrelet Recovery Plan) .

Because release of the sale units in accordance with this

Court’s Order will result in the loss of the majority of thesa

{...continued)
Natlonal Forest -- were not excepted from release under the
Secretaries’ view of Saction 2001 (k) (2).
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1| nesting sites, it cannot be seriously disputed that severe harm

21 will be visited upon this already tenuous species. Harvesting

3] units ordered to be released under this Court’s Orxrdexr will be

4| especially harmful in that, as previously described,

51 approximately 2,700 acres of occupied nesting habitat currently

6 withheld.from harvest under Section 2001 (k) (2) are on the Siuslaw
7§ National Forest, which is a "biological stronghold" for the

8| species. Madéen Declaration, parag. 11; Spear Declaration,

9| parag. 14. There are 81 sale units currently withheld from

10§ harvest that comprise this acreage; of these only 27 remain

11| protected under this Court‘’s Order. Thus, approximately 2,100

12| acres of this occupied nesting habitat would be harvested.

13 As was described in the declaratilions previously submitted,
14| the current Siuslaw population could serve as a long-term source
15§ of dispersing murrelets as nesting habitat conditions improve

16| elsewhare in the range of the speciezs. Spear Declération, parag.
17| 14. The occupied nesting habitat on the Siuslaw is of the

18% highest quality -- the stands are located close to the coast --
19| and the trees exhibit the characteristics preferred by the

20) species with the large, moss-covered limbs used for nesting.

21| Ralph Declaratidn, parag. 11; Madsen Declaration, parag.ll; Spear
22| Declaration, parag. 14-15. According to FWS Regional Directoxr

23| Spear, many of these forest stands are believed to be the most

24| productive breeding sites for murrelets in Oregon and Washingt?n
251 and probably support multiple nesting pairs. Id.

26
27
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1| Obviously, harvest of the 54 sale units subject to release under
2 Ehe Court’'s Order would have an extremely detrimental effect on

3} the contribution this population can make to the species

41 recovery. Ralph Declaration, parag. 1ll; Spear Declaration,

5 parag. 14.

6 The Secretaries submit that this severe environmental damage
7| far outweighs any harm plaintiffe may suffer as a result of

8| extending the stay pending resolution of the appeal. Plaintiffs
9 contend that continuing the stay will prevent them from

10| harvesting the sale units subject to release under this Court’s
11§ Order because the Rescissions Act expires on September 30, 1996.
12| The contracts which have been awarded or released under Section
13§ 2001 (k) (1) do not expire on September 30, 1996. However,

14| plaintiffs are correct that the exemption from application of the
15| environmental laws which currently governs these contracts will
16| expire on September 30, 1996. After that time, the environmental
17| laws will apply to them. Further, the Secretaries’ authority to
18§ award alternative timber under Section 2001(k) (3) for rights

19| which accrue during the statutory period will continue beyond

20 Septembexr 30, 1996.

21 Thus, regardless of the ultimate disposition of the appeal,
22| plaintiffs will not be harmed by continuing the stay to permit

23| the Court of Appeals a meaningful opportunity for review. If the
24 | Secretaries prevaill, the plaintiffs will have the right to ’
25§ receive alternative timber as provided under Section 2001 (k) (3).
26 | Because the authority to award altermative timber under

27
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2001 (k) (3) does not expire on September 30, the short additional
aelay required to allow for appellate review will not seriously
prejudice this process. This is particularly true since under
Section 2001 (k) (3), which does not contain an exemption from the
environmental laws, alternative timber will be processed through
environmental standards and guidelines and procedures in the
normal course. The short additional deferral of this process to
permit full appellate review would not significantly change the
timeframe for award of alternative timber.

If the Court of Appeals affirms this Court, plaintiffs could
then operate the sale. Operations conducted prior to September
30 would be conducted without application of the environmental
laws. Operations under the contracts after that time would have
to be consistent with environmental laws and other original
contract terms. While this would likely result in a need fox
modification or other contract remedies, the contracts do not
expire on September 30 and plaintiffs’ rights and obligations
under thogse contracts continue.

Plaintiffs contend that a further stay would frustrate ﬁhe
legislative purpose undarlying the Rescissionzs Act. However,
lifting the stay would undermine the explicit protections of the
Rescissions Act in an irreparable and more sgignificant manner.

In 2001 (k) (2), Congress c¢reated "provisions prohibiting
activities in timber sale units which contain any nesting ’
threatened or endangered species." Remarks of Sen. Hatfield, 141
Cong. Rec. S 4881 (March 30, 1995). Lifting the stay now, while
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significant issues of interpretation remain, would fundamentally
undermine the protections for threatened and endangered bird
Bpecieg provided in the law.

The shorxt delay to permit appellate review cannot be charged
with frustrating the legislative purpose. Though the process of
awarding timber under 2001 (k) (3) would not occur within the
expedited timeframe of 2001 (k) (1), Congress did not exempt timber
sales under 2001(k) (3) from application of the enviionmental
laws. Furthex, though Congrese specifically limited judiecial
review of sales under subsections (b) and (d) by prohibiting the
issuance of any injunctions pending appeal, Congress did not
include subsection (k) in this provision. See, Section
2001 (f) (3) . Balancing the tension between these statutory
directives in the context of this motion for stay mandates
granting the stay. Timber sales will proceed or be replaced upon
resolution of fhe appeal, but with consideration of the
imperative need to protect this fragile species. Continuation of
the stay is therefore warranted.

III. CONCLUSION

This matter has been expedited for review by the Court of
Appeals and is set for hearing the week of May 6. If this Court

does not grant a continuation of the stay, the sale units which

are subject to release under this Court’s Order will likely be

harvested. The practical effect of releasing the sale units is
that review by the Court of Appeals may well become meaningless

in the legal context as well as to the murrelet, since once this
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EXTENSION OF STAY - 7 -

@009/010



03/22/96 13:51 )

10
11
12
13
14
15
16
17
18
1%
20
21
22
23
24
25
26
27

28

old growth forest is cut, it cannot be readily replaced.

@o10/010

Under

these circumstances, the Secretaries respectfully urge the Court

to continue the stay.

In the alternative, should the Court deny

this motion, the Secretaries request the Court teo enter a

temporary, five-day stay to enable the Secretaries to seek a stay

from the Court of Appeals.
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