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Michae~ Hag1un~, OSB 77203 
Scott W. Rorngren,: OSB 99060 
shay S. Scott, OSB; 93421 

. HAGLUND & KIRTttBY. 
Attorneys at !.law .. 
1eOO One Main Placa 
10l S.W. Main Street 
portland, Oregon 97204 
(503) 225-0777 

Attorneys for ~laintiff Scott Timber Co. (No. 95-62G7-HO) 

IN (nm UNIT~n STATES DISTRICT COTJR'l' 

., FOR THE DISTRICT OF OREGON 

NORTHWEST FOREST RESOURCS 
COUNCIL. an or~gcn" 
corporation, 

Plainti£f , 

v. 
,. 

DANIEL R. GLICKMAN:; in his 
ca.pacity a.eI Secrett'i,:J:'Y of 
Agriculture, BRUCE·BABBITT, in 
his capacity as Secretary of 
Interior, 

Defendants. 

MRo.DUCTION. 

) 
) 
) 
} 
) 
) 
) 
) 
) 
) 
) 
) 
} 
} 

) 

No. 9S .. S244 .. HO (Mad.) 
No. 95-6267-HO (C!'Usolidated) 
NO. 95-6384-:80 (conooU4at;ed) 

PLAINTIFF SCOTT TIMBER CO./S 
OPPOSITION TO FEDERAL 
DEFENDANTS' MOTION TO EXTEND 
STAY· 

19 !!:C!ott Timber Co. (lIScott Timber") opposes a blanket 

20 extension of the January 25, 1996"sixty-aay s;ay that prohibits 
• 

21 hArvest of I:inlber ~ales itoccupied ll hy the marbled murrelet under 

22 the Facific Seabird Group Protocol. Extension of the stay until 

23 the Ninth Circuit rules on ~efendants' pandina appeal would leave 

24 Scott Timber too l~ttle time to complete the sales as Congress 

25 clear~y provided f~r in the ~~sc~saions Act. Pub. L. No. ~04-19. 

26 The appeal is aQheduled for argument the week of May G, i99S, and 

IiA¢LU~ " KlRTtEV 
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certainly mere ~!me,will elapsel aieer oral argument before a 

decision is renae~ed. 

SCott ~i~r opposes extens10n ot the stay en all its 

sales. At a mini~um, a 5cay sbo~ld be denied £~~ un~ta on fiv$ 
" 

" of its 13 timber sales where the m~rbled murrelet is clearly ngt 

"known to be nesting" under the Re5c;;:i~~iot1a Act as interpreted in 

this Court's, Janua~ 19, 1995 orde~. The Declaration of Peter 

8 Quast in Opposition to Mot.lon to Extend Stay (uQuaet t)ec, II) 

9 attached as Exhibit A to the Declaration of Scott Horngren, 

10 ~xplains that Scott Timber has reviewed its operating plans and 

11 ~oreat Servioe marbled murrelet survey forms for its timber 

12 sales. Given a Ninth Cirouit hearing on the appeal the week of 

l3 May 0, 1996, Scott Timber as£umed that if this Court granted an 

14 extension of the s~aYI the stay would last for at least 60 more 

15 days. Scott Timbe~ baa identified units on five out of 13 sales 

16 that it wants released to operate during the next 60 days. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

:Il:. AN .. ,EXTEN'SrON 9! 'l'HE STAY gN'l':IL THE mmH C!:IRC!tJ'n' Rt;!Lltf:: WOULD 
DEFEAT THE ~~~~SL1TIVE.~ATE OF CONGRESS. 

The prolonged jud1C1al proceedings Ch&llenglng re1ease 

of the Section 200p{k} timb~r gales have already eliminated eight 
" 

of the 14 months in which these sales can be operated under the 

&ecision Act. Only about ~ix months remain befo~e the Recision 

1 The appeal of this Court's oraer interpreting sectien 
2001(k) (1) was argued on Janua~ S, 1996 , anQ two months have 
pa.sad w~thou~ a dsciQion_ If the same time elapses with the 
section 2001(k) (2) appeals before a favorable de~ision affirming 
the district court's order, then at mQSe there w111 ~e on~y e1ght 
weeks to log t:.be saJ..es if this CQ\1:t't. grants defe~dants' motion to 
extend the stay until a ruling from the Ninth Circ~~t. 

MA':LtJN~ .. KIIlTLn 
AT'I'~"'1' LAW 
a"e~fL~CC 
IVI 5.W. Mj\ll'C, SUITIl1llll 

Page 2 - OPPOSITION TO, FEDERAL DEFBNPANTS' 
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~ Act expires on sept@mber 30, 1996. Scott Timber simply cannot 

2 complete its 13 ti'mber sales in only a few months. Quast Dec. 

, 2. A cent%'al p~;rpcEle ()f t:he Recision. Act - to provide 

4 emergency relief for timber purchasers through immediate release 

S of sales delaye~ near1y fivQ years by protrdcted consultations 

e witb the Fish and 'Wildlife Service - would be defeated by a 

7 protracted judicial stay_ Giving effect to the January 19, 1996 

8 

10 

~l 

12 

13 

14 

15 

l' 
17 

18 

t 

Order to compel the Secretaries to release the sales would avoid 

frustrating the legi$lative PUXF05e and is e~tirely oonsis~an~ 

with judicial precedent. 

912 F. 2d 384, 389. :H~th Cir. 1990) cart. denied 498 U. S. 1085 
~ 

(1991), the Ninth ,Circuit set aside a court oraer that w~ld 

preclude a claimart~ from filing a claim under the Age 
I~ 

Dis~rimination Claims A6sist~nce Act of 198a because h [1]t would 

fruatrate the will:: of Congress, in its attempt to remedy the 

harsh effects of the EEOC's inaction, by permitting further 

inaction by the eEOC to naga~e the provi~ions of the remedial 

19 act." Here. the further inaction of defendants will negate the 

20 provis1gn~ of the~eai~ion Act by failing to provid~ needed 

21 timber to the mill~ from ~ales where nO marbled murrelete are 

22 known to be nesting_ ExtenQin9 the etay o£ the timber salae 

23 prevents an $et:. of.: CQngress from be:LX),9' enforced. and frustrate. 

24 the w.ill of congre'sl!l which w~" t.Q hl:l.ve the ea.1ee immecH.a.t.ely 

25 released to be harVested in fiscal years 1995 and 1996. ~ 

26 ~, McL~od V. Local, ~Ag Int.ernat~2nal. 'Brotherhood of Teamsters, 

Page 3 - OPPOSITION TO' fEDERAL DEFENDANTS' 
MOTION TO EXT~ND STAY 
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4 

5 

330. F. 2d ~08, 111" (2nd Cir. 1964) (upholding making a temporary 

injunction e££ect:i.ve when to do otherwise "would frustrate ehe 

clear objective of Congress"). 
; 

There is now only six months to haxvest appro~imately 

63 million· board feet (MMBF) in Scott Timber's remaining 13 

6 aa.les" Quast Dec .:' , 3. This represents about J.O MMBF per month, 

7 
. 

which will require approximately 150 people per month full time 

S for tbe next six months to comple~~ the sales. Quast Dec. ~ 3. 

9 If ~he Ninth Circ~~t does not rule for an additional 60 days, 

10 only four months would remain to finish the sales, and S~ott 

11 Timbcn" would need ,to employ 225 per month to finish the sales. 

12 ~ The~e are not enough qualified logging contractors available 

~3 to finish'the work in just four Montha if there is an additional 

14 60 .. day stay. rd.' 

lS 

16 

17 

1B 

19 

20 

21 

22 

24 

25 

26 

" 

1:1:1:. UN:IT§ oN AT LEAS:l F::J:VE OF seo'r'l' 'l':tMBEttl S 13 SALl!!S SHo.m;.n BE 
ULEASIm. 

To accommodate the concerns of defendants, soott Timber 
, 

has e~aluated ~es ga~es ~o identify aales in which it must start 

work immediately to complete the sales by September 30, 1996 •. and 

where the marble~ ~urrelet is not known to be nesting in a sale 

unit. The Declaration of Peter Quast explains that Saott Timber 

wants to begin logging tbe Seamer 712. Wapati 30S, Indian Hook. 
. 

and the Skywalker timber sales. In addition, the company wishes 

to begin road construction on the Fivemile Flume sa~e and Ealling, 

of trees in units 3 and 5. Quast Dec. , 9-14. 

lllA.C1.tlN.u &. 1I:I1t"t't.£Y 
A11'O~m AT &..\W 
OI'lZ MARt PLACE 

Page 4 - OPPOSITION TO;PEOERAL DEFENDANTS' 
MOTION TO EXTEND STAY 
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1 Unit ~ Qf the Beamer 7~2 sa~e was determ~had occupie4 

~ ~y a survey five years ago of the K~ller 60S timber sale. A road 

3 

4 

5 

6 

and young plantation o~eur between Unit 1 and the Keller 609 

su~ey et~tion ~e~l ~way from Unit ~ Qf the Beamer 7~2 sale. 

QUast: Dec. , 10. "unit 2 of the Beamer 712 sale was elass1::1:1ec!l as 

occupied base'" on :murrelet deeect'~ons ou~=:l.de the unie to the 

7 west. None of the detections tor Unit 1 or Unit 2 w~re below 

e canopy behav10 •• rd. 
9 Scott T£mber seeks releaee of Vnit 3 and 5 on the 

10 Wapati 305 sale. 'The murrelet occupied behavior for Unit 3 was 

11 on'the other side ~of the ridge and outside of the unit. Quast 
,Ii 

." J.2 Dec. , 11. Unit 5' is further c1ownslope from on:1t 3 and was 
, 

13 classified as occupied b¥ the same behavior. .!sL. The unit is 

14 classified oc:cupi~d. through guilt by assoC!iation because it is in 

1S the cont~guo~s st~~d within one-quarter mile of the occupied 

16 " behavior associated with Unit 3. unit 5 has six of 26 acres of 

17 t1mber that is alr~ady felled anQ bucked, and is d~terior3ting. 

18 Id. The balance of unit 5 is younger timber with small limbs 

19 that provide no suitable nesting sites. See photQg%aphs attached 

~O to Quast Dec. 1 11. 

21 The Indian Hook sale has sev~ral units that are stayed. 

22 Scott Timber seeks'release of Units 1, 2, and 3. Unit 1 is , 
23 

I~, 

classified as oc~upied based on one observation of above ~anopy 

24 behavior. Quast Dec. ~ 12. The only other observation from the 

~~ survey unit were b~rds heard outside the ~nit bo~~~ry. On~~ 2 

26 wa~ det~rmined occupied by the Same detections because it was 

" ~ 

O~P06~T~ON TO FEDERAL DEFENDANTS' 
MOTION TO EXTEND STAY 

ett-j ~~/90'd O~~-! 

~_yt~~ 
on MA1H I'l.I\a I.' a.w. MAU'I, ~lft flft 
fOII'IINIJ). oR£GON 'UM 
TElDIlONE (~o:\) nM'7T7 

~ SWH\swha7~S8 
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1 Qontiguou£ habitaS to Uni~ 1. Unit l had no above or below 

2 canopy mu •• ele.t behlLvior within the unit bounda.:r:iee and was 
, ' 

3 classified occupied based on behavlo~ in Uni~ 4. ~ 

4 

5 Timber request= tbe release of Units 3 and s. The murre1et 

G detections are al~ outside the un~t~. Unit 3 detections were 
, 

141 007/024 

7 well outside the Unit in the bottom ot Walker Creek. Quast Dec. 

e , 13. The class~fication otoccupanoy for Unit ~ w~~ also based 

9 on detections outs.ide the unit. ~ 

1.0 Finally,": to complete the Fivemile Flume timber sale, 

11 Sdot~ Timber must ;bQ~in road construction to Units 2 and 3. 

12 Quast Dec. ~ 14. :The Fivemile Flume sale is the only Soott 

13 Timber sale that r,equires road construetion. There were auditory 

14 detections of murrelets in Unit 2, but no sUbcanopy behavior was 

15 observed. Unit 3 was classified occupied based on above eanopy 

16 murrelet behavior 'and by flying across a ridge outside the unit 

1. 7 thr';;;l'l.lsb t:h~ tips o,f ~b~ tl:'ees. Id. 

18 IV. 1'IlE DE!'ENOAN'%!,S SHOULD BE ORDERED TO IDEN'l'l:" REPLACEMENT 

1$ 

20 

21 

22 

23 

24 

25 

26 

VOLUME m ~ 0 DAYS. 

Scott Timber r~quests th~t thQ defendants be ordered to 

identify replacement volume for any sale that'remains stayed. 

The requirement tQ, identify ~eplacen1~nt volume was an integral , 

part of the Recision Act. Section 2001(k) (3). However, the 

agency is content ~o continue stay of the original sales without 

identifying replacament volume. Although Scott Timber has worked 

with the Fo~est service to identify replacement volume on ~ £ew 

Page 6 - o~POetTION TO FECSRAL OEPSNDAN~St 
MOTION TO EXT~ STAY 

, 
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1 

2 

units where the agency contends mur~ele~~ ~~e known to ~e 

nesting, ft>r most "stayed sales they are not identifying 

~008/024 

3 r9placement volum~. In order to comp~ete ha~vest of replacement 

4 volume pefore expiration of the Recision Act, scott T.1mbel." 

5 respeot-fully requests t.hat this Court order defendants to 

6 identify replacement volume in 30 days for any sales that remain 

7 stayed. 

8 v. C!ONCr..T.lS:tON. ,; 

9 In conclusion, Soott Timber ~equ~sta that the 

10 defendants' motion to extend the stay be denied. The Court 

11 eho~d order the release of the Seamer 712 timber sale unite 1 

12 and 2, the Wapati )05 timber sal$ units 3 and 6, the Indian HOOK . 
13 timber sale units ~ and 2, and the Skywalker timb~~ aa~e uni~s 3 

14 and!5 . Scott Timl::!.er should. also be permitted to begin road 

1.5 . construction and. f~lling for units 2 and :3 of the Fivem:1..1e Flume 

16 sale. Finally, the ~ourt should order def~ndants to identify 
.,' 

17 replacement volume:: within 30 clays for any sales that remain 

18 stayed. 

19 Dated this 1~ d~y of March, 

20 

21 

22 

23 

24 

25 

26 

Page 7 -

,. 

Dy __ ~~~ __ ~~~~~~~~ __ 
S tt W. Horngren, OSB eS060 
Shay S. Soott, OSB 93~21 
Attorneys for Plaintiff Scott 
Timhe1l' 00. 

RAGLmIJI a KlR11I5."t 
"~A1l,.AW 
ftN1! MAIN PLU2 

'I· 
OPPOSITION TO:FEDE~ o~~8NDANTS' 

102 S.W. MAUf. SUm 7DD 
1I'O~"u.IIID, QUlc:OIII ImIY 
~D1'R (SOJ) ~1 
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18 

19 

20 

• 21. 

22 

23 

24 ' 

2S 

26 

Hagluna, OSB 77203 
SCott W. Horngren,', 0513 88060 
Shay S. Scott, OSB' '3421 
HAGx"UNP & KIRTLEY, 
Attorneys at Law 
1800 One Main Place 
101 s.w. Main Street 
Portland,'O~egon 97204 
(503) 225-0777 

Attorneys for scott Timber Co. 

IN THE UNITED STATES DISTRICT COURT 

;, FOR THE DISTRI CT OF OREGON 

NORTHWEST ~ORiST R2S0URCE ) 
COUNCIL, an orego(1~, ) 
corporation, ) 

) 
Plaintiff, ) 

) 
v. ) 

) 
DANIEL R. G~ICKMAN; in his ) 
capacity as Secretary of ) 
Agr1culcu~e, SKUCE BABBITT, in ) 
his Qapacity a~ Sedretary of ) 
Interior, ) 

) 
Defendant.s. 

NQ, 95-6244-HO (Lead) 
NQ. 9~-t;2'''1-R:O (ConSG1!daead) 

No. 95-6384-HO (consolida.ted) 

Dl!1CLARATION OF 
SCOTT W _ YORN'GREN 
RE: FAXED DSCLARA~ION OF 
PETE QUAST 

I r SCOTT '.W. RORNGREN, dec lare and s ta t e : 
.. 

1. :' I a~ one of the attorneys for Scott Timber Co_ r 

make this declaration based on my personal knowledge. 
, 
" 

2. Attaohed as EXhibit A to my declaration is a ". 
signed faxed gOpy qf the Declaration of Pe~e Quast who lives ~n 

ttoseburg, Oregon. ",Because of the logisr.ics involved, I have not 

yet received the signed original of Pete Quast's D~claration. I , 

will file the original Declaration as soon as it is received from 

M~. Quast. 

~=vtMtu 
mill MAErf rloAat 
•• & •• W. 1lOAiN..-- •• " 
fQR,'ILUm. QMtlON "ttW 
'rKL1PS0JIII (Sos, ns.m 

Page 1 - DECLARATION OF SCOTT W. HORNGREN BIUl\DWb:7463 
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1 I declare un~er penalty of perjury that the foregoing 

2 

3 

4 

s 

7 

8 

9 

10 

11 

12 

13 

14, 

15 

16 

17 

lS 

19 

20 

21 

,22 

23 

24 

25 

is true and correct., 

Datad this ~day of 

" 

" 

Page 2.. :O~CLARATION OJ!;, SCOTT W. HORNGREN 

A311HI~ 5 ONn19VH-HO~~ 
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MAR 15 ·96 15:42 TO-1541A7QgaA3 FRnM-HAflUID & KIRTlEY 

• , . 
I , 

;gr ~ 'Q'S%DD .TMaI ilxftRxe coca~ 
} 

I'OIl ~ DISTA%QI1' 01' OUQO)T 

NOR.'I'HWJ,S'l' FOUST DSotntCE 
a:mJrCX!:i. an OraClon . 
CCliC"pCla:at:a.en, 

Ng ~ 95-Ei244 .. HQ CZ.ad) . 
NO. 9S-G21?-RO r~a1'Aa~~1 

salea 

., 
Plaintiff, 

;. ~ 

v. 

No. 95-tS384-JIO '~.~.i.d."d' 
1>!le!LUU\'f:0M OJ!' ltal1m. Q~ 
UT OPPOS:t'l'IOJt' TO MOTJON TO 
~.ftAY . 

~I.' 

I. Peter ~ast, deCl~%e and &tate as ~Ollcwa: 

:I. • GC~~ ~iu.J:' ~I cha oone7:aGt heldu ot! 13 "uaz:-
contai~Dg &F,9Z'OXiautely 33 utllt.a eoeallq ~s!d.~~ely 

22 as oc~1ed Qy themat.bled murrelet under the ~ac~~1c se~~ 

23 C~~ p~otoaol. 

24 2 . 

. . 
2S c:01l\plSll~~ tlw lIaJ.8fi ~ s.t4il1N:M~ 30, l,S9S wh.'P t.M jliltQi;:.act:.:Loa. .. 01 

nE~'rXOM 01" PlS'l'A QC,m.S'r 'IN 
O~~;(Tl:Otf '1'0. ~=OM ':0 mr.cmm Sfl"AY 

A311YI» 9 ONnlOV~·HO~~ 
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1. 

3. 

41 

!I 

IS ., 

9 

10 

l,1 

1.2 

13 

14 

15 

16 

1"1 

18 
log 

20 

'" 
.. 

,,' ,', 
I 

today, : 1: aM r1b~ ~id.ent we ccmld. c;::omplatB the sale. bY 
, ~. 

S&p't.eml:ier 30. :1.," .~. 

3. Give:a. t:he delay in release Qf these aa.les, We' only 

have 1I.tx monthS to~ef!~ G3 MMDP. nis.;1.... l.i.~i!!l. lOVer 

2.0 tOGl' ,ea: m012.t:h •. The 10 m1.1~j.OA per 1lIOnth l'ep.-aHnC8 Bout teA 

loggi.lI.g' s1dea - A J..C!'ssr:Lng side typ;j.gally bas e~ght. people ~:t.1:h. a . . ' 
yarder I Qlld leads:. . ~is does :cot l.IlC~Wle 1:.ne ~l:o~.1.~ cre~ and 

t~o~z!. which would mean a ft\1Zlimu\'D Of ::L~1:een people pel' '\.iM. 
j\ • i 

~~.tQ%., '~w11~ ~.k •• , l •• ~, .&0 peapl~ ».~ ~aoth t~~'_.~ 
fo~ ~he naxt .~x Month. ~Q OO~l.e. ~b4 •• 1... Aao.ka~ ~wo mou~b 

de~ay ~ill just 1noreasB the number of 1cgg1~ ei~&. aDd peop~e , 

we wi11 Med eo finish the sales. W;Lt;b atl addit:1cnal. ra:1zty ay 
atay, only fou. mon~b. wauld :ema£n to finish che salaa ~ w. 

would ~~ed fiftp-el1 ·sides anu 225 peopJ.e pe~ 1QQl11:h. Then. ~e not 

enough: qual.i!ied logging contractgr" avai1al)::Le to f.1D:1Sh t.he WD:rk 
.!, ": .. 

~n ~'QII1: four month." if there ill an IrlC1CUt:i.c:m.l. .0 day g;iIoY ~ '" 

Because of the neea; to mov~ farwa~a, we bave ent:.~'" iD.t:a 

contra~:~s for fal.lers ~o l:aegi.u '~tting tbta enel 0: *rch (example 

attach~ as Exhib:i.t:l to my 4eG1.a1:'a.tion). 

4. An additional t~ moftth stay will also ~. 
\ 

22 eompl.ii~g the •• 1e. 4l.'icul~ ~c.~ •• ~ •• 1. ~.~ly •. ~~~ 

2l ~eek lag be~ween the ~.1~~ea o~ a sale, prework meet1nga, 
24 w~ld.l~~Q tloZ' •• ma:r:k~_ and irJ,Lt;"al. ~al.1!i .. ng before le.cr !r'em~.al. CaD 

25 start .. ;; Also ;i. t is .~t: 'WloomatOD i:n August .cs septenlbe:r:- 1;.0 l.Qliiniil 

26 ope~a~in~ e1me bedm~e o£ £~re waaehor r~~~~ie~~eDa. 
., 

" 
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MAR 15 4g& 1&:43 TO.1641679968a T-lOS :', .. 01111 F~' 

s. 'I 
We Aave aoti.:U.ed. ~he 'Jr'uZ'~at: Berls.=e that .~ ta.es1d 

~o ]:)&g.in l.ogg:Lns Q~} lQQDy vi ~he aal.Cl8 when t:he .'e~ ~4.:r:~. "-he 

eJ!Ui o:E~~'MaZ'Cl:l ~ "'.~I:'~heC1 al!l bbL):'£.c 2 to 1Jrf cle.cl.arat:.1cm N.~ cop1es 

of the,,'lett.e:ia SClot;t -rimber haia sent to the rc~ut Servic. 

Clesc:t'1b1ng ou~ iUl1;.~·c:1pa~ecS operat.:Lng Scl1e4~l&. 

6. On Janua.~ 22. ~9'6 follow~ the eoUrt,'s ~l:i.ng 
, 

OD ~h~.ma~leQ ~alet saleB, we ~a~t~Bd caah depos~~~ for 

t.h. 8.~m'2:'1 Wapati,' Skywa.lk.~. Ipa:rrn&t!6r 103. and. B.r~ ~~el 
T~mbe~,s~es wh10b ~es~lOft&bly kad ~ mqr.rela~ Qc~an~ O~ 

"'C2t:ivi~Y within t.h.~~ sale units we want. Z'el.ea.e4~ see l.~te%'s 
at.tached as ~.1hit.· 2. 

, " 

.. ". 

depo.1t~ am4 .ta~.d.· wa CoUld not. harvest the un:lta. 
"', 

? We &~. ~.qu •• tlftl that ~h. e&u~ 4aDV ~he 

aOVexllment'. request to extend. tbA stay so that .$ gap. beg~n tGJ 

~e progreGs ~1H",4 dOmpl~t.!n9 the sales. Scott l.'!mbe-r Qnttill 
.;. i 

permission to beg:f.~, ~ogging on ,all of our 13 de~a7ed .Clles'~ 
, ~ 

Ugweve~, we ~ve p~~o~~izQd t~ ealee and identif~ed four of the 
,. '1"' 

l3 8al~a that we s~~lt pe2:tl\1'~1dn t~ l)eg1n J.C'I1ggLng £-.clia.~~~y at 
" , 

. ." 1;he e~i~.t:i.on of t=:~f!I atay - ul four aalel :requ.ir. cu •• l' 
, !. 

yardin~.. We also .t. to begin !al.lift; an4 =ad eOllst~'io= Oft 

iL fj,£t.h sal-e wmesh i,t~ the only 'Gala o£ the 11 that Ma sP~,9i.!ied 
I" ',I 

road cOnS~2:Udt!on %emaining. 'I'he releaseCl vol\lme on the fCj.~ , I . ' 
sales ~,~ app:r0x3._1;,~ly 22 MMAP vhiah is about one thoird t~ t.otal 

rema;'N,nq volUClUa em, all t:ha CI'*&lM4 aal.... A1~ "". a~~ 

r;0lDP1.~. tM.. ..1~,eeCM1 saala. ~ft aixty dava ;l.f t:M go ... ~nt'. 
I 

" 

page 3 - f)~et.J\RAT10. or PInER QOAS'l: DJ 
C?POS%TIOH' to'. HO'l'.Q)1 '1'0 ~ !!.TAY 

.. 
t,'," 

A311~I~ i ONnlOVH-HOU~ 9L~090~ZOZ~-Ol ~~:lL 96. ~L ~~H 
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,,, 
. ; 

lllat:ion. .. t.O atend t;~e StAY wen: c:1eDied, we ccu.l.d. make Bu.bB~·ant1eU 

. . 
a. we l;ave revl.e.ci all or our sa1e '\ZJIJ.1:&: tm<l~ ~M 

POr8£e. ServieA mar~led m~elet survey fozma ~o ident1r.v ;~cea 
,; 

un1~s wbe~. ~r.b1a~ ~~~~1e~. ~ cl.a~lY absent aDO ... noc 
, . 

W'1th1:11~r-:t:he unit! as ,:defined ~r Judge Uog;m' S ~an~ 1.9,.: 199' 

\ . 

9, "The fo\1l" I;a.les we ~t to stUI: logging ar~: ella 

S.&tl\e~ .. '1~. 'Na.~ ... ti ,JO!;, Indian Hook, and Skywalke;" 'l'he B.~&St\est' 

7~. and Inc:llan HOOk. .ale. bay. tba laq ... t VQ1\&11teB of: Q'IoU:' '.~Gle. . , . 
&ftc1 w. ha.y. C!ho •• n ',t:ha.& .&1 ... ·b.c.ual tb.y ~aqu~Z'. the ft\~'t. wo:r)c 

and must be ata:rte4 DY APril 1,' 11'6 1:f W. &%'II to Clom.p1et.: t.ha 

sales by September ~,) 0 ~ 19 g(; . 
• I~ 

In addition, the Forest seriice 

14: MU'I:':ele.t surveys a~ no subc:anopy :behavior g:blie:ve4 witob1n ~he 

15 aal. unit boundariA~. I 4 •• cr~ the ;arti~l.r .ituatioQ~ f~r 
.6 
17 

18 

1.9 

~O 

Ube live •• 1$8 ~.~~. 

10 • The Deamer' 712 eals has two \lAtta. 
~.: Survey' 1 

1D'!Qrmat~on is: a.t;.t~Qbed ~o my rleclijU;'aticm as Sxhi.'b.t~ !! _ -ani;. 1 
I 

was cietermined 'occuPied by a lN~ey ~n 1J'1 of toba Xe11u COS 

" 

21. th- tm.i.t:. _ 'l'h.e:r~ i~.: a road and a young- plantaticl1 between Unit ;&. 

;;a:a and ~h~ lCel1ezo '05 ~tVey Roat.t:Qn. Tb.e~1IiI bave beeJ::lo = of~h ... 
t

"
:: ,'\ 

23 INI'VtIV. aiDe- 1991.' Unit 2 w •• el. .. ,:l.£i.4 •• Qg~pi.d iD. i,~1'3 J:Iy 

34 dgtf;u::!t:icng of mur:el.e~. to the: we.t of t:be uni-e.. A1l.. a~ t:;l,ie .. ,. 
25 Ob •• rvatio~c indicating DccupanQY for the gal$ were ou~.id~ the 

:'.' j" 

2S U!lit kJoun4aJ:y. IlQGe g£ toile obse~ti.QUS W02!'O balew e.aao~'; 

Page 4 -
~ . 

DEc.t.aaA"rION OJ!: PBTa QUAST m 
oli'~OsrT!:ON 'l'O MOTIOti TO ~'1'mm STAY 

A3'lYl~ ~ ONn'9VH'HOH~ 
., 

,', .. 
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t!~ . 
, " 
4 ' ... 

~ehaYi~ .i.ft any P&~t. 9; ~b& 8~. The two \Q':Ll~" uvea 
.. pp~'i.1'l\atel.y 7. '" ~P ~irins ~le rskyline yardiDg. 

,I 

, 
1.1. Tllt:'! ,!f,l.pa~i 30S ee.l.e _Ii!!' ewo Sl:.aYGCl UM1:.lih :'~y . 

illformation is attached to my ciegluation as !lXbibit t. orut 3 
· I. 0." 

waa ~to~D.CCS Oc:lCN,p"eCl a~ .~t.e 1. etatiCIG G ... ~~ two b:L~ 
'. , , , 

fJ,V'JlQ" below canopy. AD ~. A'*'; "Cle Qi tb& addeD O\lt.~#1 o~ : '. I~: 

O'J)i~ :1.. &:tt. S was " datermined ,~d~1'4 ~ theae .ame ]:):i.~4. awl . 
i8 f~rther downlilope from "Un1t 3. Ho1llleve:. ~.::ause t1ni.~ ~,! iEi 
"'; , 

l~cate~ in the canti:igugus stand and withirl 1/& mi~e gf thai,: 
· ," . 

ocaupi~ bebav1o~ ~Bociatad with uni~ 3, It was claaai!ie. ae 
'~ . 

, of 26., ae!res t~J7' alrlt4x gsll.ed pM WSUA ami 18 ea!i~inUi.~ 
to ciate'X'1orate. 'l'he nma~A~Dg It.aI\diq ti~ ,in on1~ 5 ~: •• 

. " 

habitat,. 
, 

.: ~2 .. The InCIian Book flUe bU Geveral uni.t:.r; _ a~y 
n' .\ 

blozmat:ion is attached to my deelU'e.tion as BxlJli.Rlt 6. ~t l-

V •• ol~.11!1.4 AI C~CQPL.c1 ;1n 1,"3 ~U.c! .nt.1hly Oft allav';';: ealiO»Y . , 
", !" 

bE!thm.V:i~~. One Obse~atiOD was ,a 1/4 circle, 1.5 cnmopy h~.~gbt 
, .r...... ...I ,f, • 

above the inside o~r of ~ Unit:. The on1y OcnC!r ~etect!.1=$ , 
• I t~ 

.ere bi.rds heard outside t.he un! t boundary. Unit. 2 WIlS 

determtneQ occup~e~~ these uAme 4etGCCiOU8 because it ~ .. . 
eont.iguoull habitat to tl'nit 1. Unit 3 has AQ abo"'. or bel~ 

. l'_~ 

ca&WIIpY .;ft\\I.~.]..~ be~vi.CR" w:l.t:.w.z.. ~b. Uft..lt b01Jndaz-a..... It. ~.A 
". '.. t. 

01 ••• £.£,:1..4 ooo~p~~cl ba •• a. em ClOa."'i.g'\IGI". bua.t;.t no VAiLt. .. .!A 
," 'I 

wh1cb. Q@QanGpy 1;&.,,101: wca8 o».e:r:ved. 
0" ~; 

· ,.~. 

'.' 
PlSCIJAaATXcm OF ~ Qta\ST rN' 
OP.FOS%'l'l:ON "l'O.'HQT!l:OB 'rO IX'fIND S~y 

.. ' 

, , 
~-~ L~/LL'd OlZ-l 

, 
,~ 

'" f' 
,. 
" . 
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a.,pp~t:.~y pzltcl.w.1eQ ~ l;.:be CC)U1:t.· II ':~'WlZY 309. 199' OX'da*~ 
• I 

~ is 3 ~ 3 MlGr 0:: SkyJ.;i.ru! yart11~g. nru t 2 1S 4 lOSeF Q~ cai,ie , 

IgJ 016/024 
l-~I 

)"a~4!.1'I.~. 

MMlr. 
~a totais·~o.1 j"; 

:., 

,', 
,,' 

Tbe~kywalk.r aal. ha. 3 8'a184 unita, two~~: 
) 

which .e want. ~el.Sl(tfi!4. Survey :Lnfgl'lMtian i.e a~taobe4 ~¢:, my 

d.CO!ela~dt~ion as 1ibch1b:i.t '7. Unit 3 was originally deteni~ to .be . , 
, . 

QCC\lP1~Cl in l.993 by:, abOVe-canopy o~¥,gl:i.ng outsi.de. ~e um.~,;, tJr.l:it 

a wa. ¥'.cM'C.%'lIliA.cl'~CC".'.c1 at:. .:L'C. 1., .t.ac.cm. ;a Ln .. ,,",~y; as, 
,. \' 

lo91S .urve.y w:f.th t~l'" .u4!u.e~ 4atectL=s an4 OM aboVsl"e~ 

dattc:tion. Al.l a~f:.cticI1S we~e near ehe .,~ \:0Jb. gf Wal.ku'; ~rr:eeJc 
\' . 

Un~ ~ S was d@te!'Mifte4 occup1ec! ~ ~ one 

01 ; 

.4.. We lIr.ilnt t& ~g:i.n 1:Oa4 construct1= Of1. the ;-1 ve 
" 

Mile Flume sale ~o :~~G 2 ~.] ana fall~ in tho •• unit,_ 

wall clo~$=-'~4 to li)" oa~:laci ~ e.verh~ad. eil!'el1no' four tiWas 
to, • 

h.igh.~":' t;hAD t.he aaz1cpy. 'l'hu :1.18'" -.arv.y de1:.~.1il QC!C=1.IP4~e.y by 
!~, 0' .• :: 

8 IDU%'%'c1.et. :f!l.i..Shtll. O.-vcar tho ~1.dg... 'the aU%Vey form aot.IiIIS 1t'~Ara 
':., . 

pair of murrelets ~t 0540 we~e :ly~ over the ~~ase to e~ west~ 

w_.-e t.b4y dJ.fi :li"lCt:.'. 'fly over t.be tZ'eeQ 0# ~. r';'Q"e, =t: :ti!',--J1.Z' 

£~ew 1;~~CNSh ~lsll t:Lp. Q£ 1:he ~~~... -rh:l.. e:ba.~at1OD was, 
out"~4~ of Uhe un1.t. bommary'. :.AlthO\lgh there 'WeZ'e auciibO~ 

., , 

'awe t -
~ .... ~.,. ... 
:.'t 

" 

"( 

~-~ ~~/e~'d OLZwl A311HI~ J ON01D~H-HOH~ 

.; I 

, 'I 

, .. : 
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£or eonQ~~eticn of'~ad 4811-020 ,~~ reduce 1~. gtaDda~ o~ 
" '. :,·i 

l.ength ... · 'l'he opc:S.on. of be1icaptrcu=' ya1rdJ.ng a11 ~ t;he Wg8t.~;m 

]ilOrticn of Unit 3 shCu14 »e di~C\l18.4 ap a PO.IiI~11j,ty. x:~ we . 
fltart. ~~neea:'1ng .for %0&4 l!~db:ue~ion l'pril. :I., we taa:Y ~.~ :bava 

it c~:l.eted. until ~d ... 3uly anCi we COUld not stU1; yard.Ul.g·': c:r 
. '~' :,. I 

hauling' the 10gs ba~o¥'e then. ti.; 

1S. FiDally, it ~~ v:1tally importan~ that Che ~xeBt 

•• ~~Q~: 14an~~£y .~.e!tut. ~imba~ !Q~ ~~t. c~t they w~~~ nQ~ 
13 :!,et. US ';!ha:tVest. This lIuDsc;t.t:.uie C1mber SbOv.1~ kaa J.den .. .1e~.l 

14 

15 

lG 

l' 
:U~ 

19 

20 

21 

22 

23 

~~'b;1.n ,4$ "Y't so that:. Seott Timbczo ea~ malee prograaa in. fl; , . , . 

harv •• ~ing the suba~1tute vOl~e be~g~e Cb~ .ec1s1on ACe 
I ': 

pl'Qtec~lon expires C$ptember 30,.. 1~g6,. 
~, . 

" 

~! 
~ 

I d.eclare'; uncler penalty of Pft%'j11q" tha.t the for4iO:i.:ag 
I~ ! 

is ~rue and QorxeG~. 

. 
,6 

:r 

Dated this LS:~ c:iay of March, 1."&. 
. r . 

., 

I, 

j" • 

. 
I 
I 

I" 
l " 

I" 

.. . 

. , , ", 1i' .. ~ , .... 

'0: 

IIAC\,.. • ami. 
.i""'&T~ 
11111 , ... 

lIagc ., .. ~ 
~~lIU 
f:'~ 

" 

. ; 
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Mark C. RutziCk, OSS #84336 
MARK C. RUTZICK LAW FIRM 

2 A professional·Corpo~ation 
500 Pionear To~e~ 

~ 888 S.W. Fifth Ave. 
Portland, Oregon 97204-2089 

4 (503) 499-4573 

5 Attorneys for Plaintiff 

6 

7 

141 018/024 

8 

9 

IN THE UNITED STATES DIST~ICT COURT 

FOR THE DISTRICT OF OREGON 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

NORTHWEST FOREST RESOURCE .) 
COUNCIL, an Ore90n corporation, ) 

) 

Plaintiff, ) 

and 

SCOTT TIMliER CO.. VAAGEN BROS. 
LUMBER INC. , and WESTERN TIMBER 
co. I 

) 
) 
) 
) 
) 
) 
) 

Plaintift-intervenors, ) 

VB. 

DAN GLICKMAN, in his capacity 
as Secretary of Agriculture; 
BRUCE BABBITT, in his capacity 
as Secretary of the Interior, 

) 
) 
) 
) 
) 
) 
) 
) 

Defendants, } 

and 

OREGON NATURAL RESOoaCE 
COUNCIL, et al. I 

) 
) 
) 
) 
) 
) 

Defendant-~ntervenor~. ) 

-------------------------------) 

Civil No. 95-6244-HO 
L&ad CaSQ 

Civil NO. 95~6267-HO 
Civil NO. '5-6384-80 
Consolidated Cases 

NFRC'S SUPPLEMENTAL 
MEMORANDUM IN OPPOSITION TO 
DBFENDANTS' MOTION FOR 
EXT2NSION OF JANUARY 25. 
1996 STAY 

25 Plaineitt Nort.hwest Forest Resou.ce Council (IIN~RC") submits 

26 this supplemental opposition to defendanes' motion for a blanket 

Page 1 - NFRC' S SUPPLEMENTAL MEMORANDUM IN 
OPPOSITION TO· DEFENDANTS' MOTION FOR 
BXTENS~ON OF JANUARY 25, 1996 ST~Y 

MARK C. RUTZIC!!; LAw Fllw 
A ""9,..aonal Corpoo'"iI'd.h 

Atl.lf'IlIYl" l..-
1;00 "'-00' To ..... ' 

888 S. W. Fifth A""tlUfJ 
"'o~l_d. OR S'1Z0".::!08S 

1&031 ~Go. .. &". "'I~O:IJ n~.o~n 



03/16/96 15:06 ft ~019/024 e3/~5/1996 14:46 ~~~4~~~bb~ ,.,~ .... , "'-' .. ,--_._ ... _ .. 

NOl-9606\lRP91050.1HT 

extension of the 60-day stay entered January 25, ~~~6. 

z NFRC has conduotad a survey of the companies that hold all 

3 of the timber sales with units currently withheld under sect10n 

4 2001 (k) (2) of the 1995 ResQissions Act. The ~ompanies have 

5 reportee that they mus~ oegin operations on the following ~imber 

6 sales by April 1, 1996 (or, in a few cases, by the othar dates 

7 indicated below) to be able to complete the sales by September 

8 30, 1~~6: 

9 

10 

, , 
12 

14 

15 

16 

" 
18 

19 

20 

21 

22 

23 

24 

25 

26 

Page 

Boise Cascade Co.: Green Apple; Randall Salado 

Bugaboo Timber Co.: Benner Bunch; Gr~=5 Hula 

CLR Timber Holdings Co.: Spur Trigger i winri ver I Deep Creek 

Freres Lumber CQ.: Ryan wapit~ (April ~5) 

Hampton Tree Parma: Canal 606: Gordy Bluff; WheeloCK 403 

Hull-Oakes Lumber Company: 90 Roman Dunn (May 1) 

LB&R Logging: Median Buyback 

Mayr Brothers Logging Co., Inc.: Camel; St:.evens; West 
Boundary (all April ~5)i Wynochee Resale 

Miller Shingle: Scraps; Stalwart (May 1) 

seneca sawmi~l Co.: Mr. Rogers; Upper McLeod 

Summit Timber Co.: Old Grade 

Willamette Indust.ries: Condon carriage; Franklin Ridge: 
Green Horn; South.Paxton; square Clare, Sugar Maple; 
Unele Condon_ 

Second Declaration of Christopher I. West, " 2-3 (filed here-

wieh) . 

All ehe companies have reportea that they are depending on 

these sales to provide t.imher for their mill or mills for 

2 - NFRC'S SUPPLEMENTAL MEMORANDUM IN 
OPPOSITION TO DBPENDANTS' MOTION FOR 
EXT5NSION OF JANUAR~ 25, 1996 STAY 

MAJi\( C. FluTZlclt LAW FI~ 
A ~....ro"GI Cot"pora"G(1 

.Ylltd".,.. " l--
600 p;.,,,,, ... Tow., 

888 S.W. Fifth AV."L/4 
Portland. OR ~7:lQ602oI18 

15031 '99.4~13 • '''I~031 m·Q91S 
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1 operations in 1996. Id~,' 4. 

2 The defendants have not yet raportsd to the court as to Lhe 

g results of their review of all of the sale units under the terms 

4 of chs court' Borde. of January 19, 1996'0 Thus I NFRC does; not 

5 yet know which units of these sales are subject to release under' 

6 the terms ot t.hat order. NFRC 68Ke che court to o:r:der the 

7 defendants to submit their report to the court immediately so the 

B court and the parties are aware of the actual impact of the 

9 January 19 order. 

10 NFRC opposes an extension Of the stay tor all che uni~s of 

'1 the ahove-named timber sales ~hat the defendants have determined 

12 are ~ubject to release under the terms or tne January ~9 order. 

12 NFR.c. seeks the immediate release of all such unics so that the 

14 units can be operated to completion by September 30, 1996 as 

16 Congress ineended. 1 

18 In seccion 2001 (k) (1) Congress gave the cont.ract holders t.he 

17 absolute right "notwithstanding any O~her p~ovision of law" t:o 

18 comple~e these sales by september 30, 1996. Any further stay of 

19 the court's January 19 order will defeat the intent of Congres~ 

20 by making it. impossible for the contract holders to complete 

21 operations by September 30. 

22 

23 

24 

25 

26 

Page 

1 NFRC bas not yQe r~ceived from the government the 
documents that were the sUbject of its recent motion to compel. 
Once those documents are received, NFRC may wish to contest the 
defendants' determinations on specific sale units. Howeve~, for 
th€1 purpOSQ of the current stay tnotion, NFRC is limiting its 
opposition to those sale units that the government bas determined 
should be released under the January 19 order. 

3 - NFRC' S SUPPLEMENTAL MEMORANDUM IN 
OPPOSITtON TO DEFENDANTS' MOTION FOR 
EXTENSION OF JANUARY ~S, 1996 STAY 

MARK C. RUTZICI( LAw FII\M 
• "'afaNio~ O;iDCl'lRIon 

.. natM.,., ff l."""" 
500 PIQIlOOr To ... er 

BBB S.W. Pi,," Av,,"w 
Portland. OR $7204-2089 

160~ 499·46" • F~ '~031 ~SS·ai" 
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2 For these reasons. NFRC OPPOSQ8 an extQnsion of the ~O-day 

3 seay for all the unite of the abo~e-naroed timber sales that the 

4 defendants have deeermined are subject eo release ~nder t~e terms 

5 Of the January 19 order I and requests the court. to order the 

6 

, 
8 

9 

10 

11 

12 

14 

16 

17 

18 

19 

20 

21 

23 

·24 

26 

Page 

defendants to submit their report on all the sal~ unite to the 

court promptly. 

Daced th~s 15th day of March, 199~. 

MARK C. RUTZICK LAW FIRM 
A Professional Corporation 

By' ~~ Mar~ u&Tc3k 
Atto~eye for Plaintiff 

4 - NFRC' S SUPPLBMENTAL MEMORANDUM IN 
OPPOSITION TO DBFBNDANTS' MOTION FOR 
EXTENSION OP JANU~~ 25, 1996 STAY 

MARK C. RIJT2JCK LAw FIRM 
A PrGfQ.~ corpor.,lan 

." .. _"11 Low 
600 Pi .. n .... ' To,..., 

888 S.W, Fifth A",,.\lo 
Pon:I~, OR S12!J4·,2QeS 

n;o~ .9~6'" • F.' (50a) ~vS,OV" 



03/16/96 15:07 ft 
eJ/~5/1996 . 14:4~ ~~~q~~~bb~ 

NOl·9S06\lRP910S1.1~ 

1 Mark C. Rutz~CK, aSB #84336 
Ali50n Kean 'Campbe~1, OSB #93011 

2 MARK C. RUTZICK LAW FIRM 
A Professional Corporation 

3 500 Pioneer Tower 
888 S.w. ~ifth Ave. 

4 Portland, Oregon 97204-208Q 
(503) 499-4573 

5 

.6 

7 

8 

Attorneys for ~~aint1tt 

@022/024 

9 
IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 
10 

, , 
12 

14 

15 

16 

17 

18 

19 
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NORTHWEST FOREST RESOURCE ) 
COUNCIL, an Oregon corporation, ) 

Plaintiff, 

and 

SCOTT TIMBBR CO., VAAGEN BROS. 
LUMBER INC., and WESTERN TIMBBR 
co. , 

Plaint1ff-intervenors, 

"\I'S. 

DAN GLIC~, in his capacity 
as Secretary of Agriculture; 
BRUCE BABBITT, in hi~ capacity 
as Secretary of ~he Interior, 

Detendants, 

and 

OREGON NATURAL RESOURCE 
COUNCIL, et al., 

Defendant-intervenors. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

--------------~--------------} 

Civil No. 95-6244-HO 
Lead Case 

Civil No .. 95-6267-HO 
Civil No. 95-6384-RO 
Consolidated Cases 

SECOND DECLARATION OF 
CHRISTOPHER I. WEST 

MAf'1C C. RUTZlcl( LAw FIRM 
... lhaf ... CH'\iIIfI a... .... ~0f'0 

.. I ............. ~ ... 
500 Pi"n ... r To,., ... 

1 - SECOND DECLARATION OP CHRISTOPHER I. WEST 
888 s.w. ~h AVllnue 

F' ....... -. OR 37204·2099 
CI'D:J)4$$.oa13 ..... I~OlJ~G$lb 
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NOl-9S06\lRpglOSl.1HU 

1 Christopher I. West, with full Know~edge o~ che penal~y of 

2 perjury, declares as follows: 

3 1. My name is Christopher I. West. I am the Vice Fresi-

4 dent of the Norehwest :Forest.ry Association ("NFA"), a trade 

5 association of 80 lumber and plywood manufacturing companies in 

e Washington anQ Oregon. NFA is looated in Porcland, Oregon_ NFA 

7 is a member of the Northwest Forest ReSQurce Council ("NFRC"), 

8 the plaintitf in thia case. I make this deelaration on personal 

9 knowledge, and if called to testify as a witness herein ~ould 

10 ~estify as set forth below. 

11 2. Wi thin the past week I have contacted each of the 

12 companies tnat owns one or more of the timber sale6 that current-

13 ly havE!! units withheld by the defendant Secretaries under section 

14 2001 (k) (2) 01: tl1e ],995 Rescissions Ac~ (excep't Scott Timber Co.) . 

15 I ~sked each company to advise me of the last date on which they 

16 could start work on their sale and ~e able CO comp~ete work on 

17 the sa1e by September 30. 1996_ 

18 3 . The companies have advised me that work on che tollow-

,9 ing timber sale~ must start by April 1, 1996 (or other dates as 

20 noted below) to be able to complete the sales by Sepeember 30, 

21 1996: 

22 

24 

25 

26 

Boise Cascade CO.: Green Apple; Randall Salado 

Bugaboo Timbe~ Co.: Benner Bunah/ Grass Hula 

CLR Timber Holdings Co.: Spur Trl.gger; Winri ver i Deep Creek 

Freree Lumber Co .• Ryan Wapiti (April 15) 

Hampton Tree Farms: Canal 606; Gordy Bluff; Wheelock 403 

MARK C. RUTZI~ LAw FIRM A ___ ~-,,-,. 

.rrw""",,. ~ l..-page 2 ~ SECOND DECLARATION OF CHRISTOPHIR I. WEST 
500 Plo" ..... Taw., 

888 S.W. Rfth A ... "roue 
p ..... r""d. OR 97204·20119 

160,. "~4~". '0 ID031 "e.09') 
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'Hull .. Oakes Lumber Company; 90 Roman Dunn (May 1) 

LB&R Logging: Median Buyback 

Mayr Brothers Logging Co., Inc.: earnEd; Stevens; Wast 
Boundary (all April 15); Wynochee Resale 

Miller shingle: Scraps; Sta~wart (May 1) 

Seneca Sawmill Co.: Mr. Rogers; Upper McLeod 

summit Timber Co.: Old Grade 

Willamette Industries: Condon Carriage; Franklin Ridge: 
Green Horn: south Paxton; Square Clarej Sugar Maple; 
Uncle Condon. 

4. I also asked each COMpany if it is depending on thlii 

c1mbe. from these sales to provide timber for their mill or mills 

for operations in 1996. Every company stated to me that it is 

depending on all of the above-named sales for 1996 operations. 

I declare under penalty of perjury that the foregoing is 

crue and correct. 

Executed on March 15, 1996. 

c 

3 - SECOND DECLARATION OF CHRISTOPHER t. WEST 
MAFlIIC C. "UTZlCIt ~w fiRM _ "ral_ ... C"'QlIIOq" 
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500 Pien •• r Tg"".t 
f;J~CiI 6. \IV, PI1d> Avenue 

Portland. OR 97204-2089 
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PLBASE 

u.s. DEPARTMENT OF JUSTY~E 
ENVIRONMENT AND NATURAL RESOURCES DIVISION 

GENERAL LI~IGATION SECT~ON 

DELIVER 

To: 

601 PENNSYLVANIA AVENUE, N.W. 
WASHINGTON, D.C. 20004 

FAX NUMBER 305-0506, -0267, -0429 
CONFIRMATION NUMBSR (202) 305-0504 

TO: 

Don Barry 208-4684 
Bob Baum 208-3877 
Dinah Bear 456-0753· 
Peter Coppelman, 514-0557 

Lois Schiffer, 
Jim Simon 

Al Ferlo 514-4240 
Mike Gippert, 690-2730 

Jay McWhirter 
Tim Obst 

Jeff Handy (503) 326-3807 
Nanoy Hayes 208-5242 
Elena Kagan 456-1647 
Don Knowles (503) 326-6282 
Karen Mouritsen 219-1792 
Roger Nesbit (503) 231-2166 
Chris Nolin 395~4941 
Jason Patlis (301 ) 713-0658 
Jim Sutherland(503) 465-6582 
Tom Tuchmann (503) 326-6254 
Sue Zike (503) 326-7742 

NUMBER OF PAGES: l3 
DATE: March 19, 1996 

FROM: Lisa Holden, (202) 305-0474 

MESSAGE: NFRC v. Glickman. Attached is Federal 
Defendants' March 15, 1996 Compliance Report. 
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1 
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KRISTINE OLSON, OSS # 73254 
United States Attorney 

2 

3 

4. 

5 

JAMES L. SUTHERLAND, OSB# 68160 
Assistant U.S. Atcorney 
701 High Street 
Eugene, OR 97401-2798 
(541) 465-6771 

LOIS J. SCHIFFER 
Assistant Attorney General 

6 MICHELLE L. GILBERT 
GEOFFREY GARVER 

7 U.S. Department of Justice 
Environment and Natural Resources Division 

8 General Litigation Section 
P.O. Box 663 

9 Washington, D.C. 20044-0663 
Telephone: (202) 305-0460 

10 

11 

12 

13 

'.4 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

NORTHWEST FOREST RESOURCE COUNCIL, ) 

Plaintiff, Civil No. 9S-6244-HO 
(lead case) 

"~---'i 5 v. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Civ1~ No. 95-6267-HO 
(consolidated cas~) 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 
'.7 

'-_ .. , ~8 

GLICKMAN, in his capacity 
as Secretary of Agriculture, 
BRUCE BABBITT, in his capacity 
as Secretary of Interior 

De£endant.s. 

------------------------------~) 

FEDERAL DEFENDANTS' 
MARCH 15, 1996 
COMPLIANCE RBPORT 

Pursuant to this Court's October l7, 1995 Order, federal 

defendant.s hereby file a ninth progress report describing actions 

taken by the u.s. Forese Service and Bureau of Land Management t.o 

award and release timber sales that were offered or awarded 

between October 1, 1990 and July 27, ~995 and within the scope of 

this Court's September 13, 1995 Order. 

FEDERAL DEFENDANTS' MARCH 15, 1996 
COMPLIANCE REPORT - 1 
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Attached is the Fourteenth Declaration of William L. Bradley 

and the Seventeenth Declaration of Jerry Hofer updating the court 

on the actions of the Eureau of Land Management and Forest 

Service as to these timber sales. 

Dated this 15th day of March, 1996. 

Respectfully submitted, 

KRISTINE OLSON 
United States Attorney 

LOIS U. SCHIFFBR 
Assistant Attorney General 

. GILBERT 
Y GARVER 

United States Department ot Justice 
Environment and Natural 

""--1.5 

Resources Division 
General Litigation Section 
P.o. Box 663 

16 

18 

19 

20 

21 

Of Counsel: 

JAY MCWHIRTER 
Office of the General Counsel 

washington, DC 20044-0663 
(202) 30$-0460 

Attorneys for Defendants 

United States Department of Agricu~ture 
Washington, DC 

KAREN MOURITSEN 
22 Office of the Solicitor 

United States Department of the Interior 
23 Wasnington, DC 

24 

25 

26 
'7 
~8 

..... --~ 
F~DERAL DEFENDANTS' MARCH 15, 1996 
COMPLIANCE REPORT - 2 
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JRISTIN! OLSON OS5 173254 
vnite~ Staecs Attorney 
JAN2S L. gUTHERLAND, OSB# 68160 
?Ol. High StJ:'eet 
Bugene, OR 97401-2798024 
541.-.65-£7"1 

LOIS J. SCH::.c!FER 
Assistant Attorney Geaeyal 
MI.CHBLlJB x.. . GXLBER.'r 
GEOFFREY GARVSR 
U.S. Oepartment Of JUstice 
Environment and N~tural R~sourees Division 
p.O. Box 663 
~aSbin~ton. D.C. 202·272-8338 
Telephohe: 202-305-0460 

IN THE UNITElJ STATUS t)ISI'l'Tt'ICT COURT 
poa THE ~rSTRTCT OF OREGON 

NoaTHWEST FOREST RESOURCE COUNCIL, 

p~a1nt1ft., 

v. 

) 
) 
') 
) Civ!l Nc. 9S-S244-HO 
) 

I4J 004/013 

~AN GLr~. in his capaci~y as 
Secretary of Agr~QUlture, 

) SEVENTEENTH DECLARATION 
) OF JERRY L. HOFER 

!SR.UCli: 8AB~!TT. in his capacity as 
~eeretary of the Interior 

Defenciants. 

) 
) 
) 
) 
) 

I, Jerry L. Hofer. hereby deelare the following to be t~Q 

and correct: 

1. I have previou81y f~led declarations in this case putting 

:f"grth my experience a.nd qualifications _.i~ t.he United States 

Forest Se%V1C!e. 

;! • on February 29, 199t;, IZlY S1x~eentb f)eC!lara.~ioZl included a 

repo~t deser~in9 the .eat~~ of 13 ttmber eales which are .~jee~ 

to the Court·s Order of OetObar 17, 19,5 . 

.3 • AS l:squired by t.he C01J.rt.' 8 October 1.,. 1995. Order, 7 am 

DBCLAllATION of JERRY L. HOPER 

f . . .. 
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updating the Fehruary 29, 1996, status repQ~t w~th the following 

changea. 

4. MY Sixteenth Deolaration erroneoue~y stated that no 

"re:apon~ible bidd.ers" wa.nted the aat'l.~y sale, a.nd that a J.etteX' of 

interest had !)een een~ t:.O otha:r; bid.d.era for the Prong Salvage 

sa.le. '!'his is corrected in this tteC!laratign by report,ius- that 

Banty sale .as awarded to Idaho Timber '~nQ no "responsible 

bidders" wanted Prong Salvage sale. 

S. Of the sales ~hat had not been awarded to ~he high bidder 

ae of the Court's order on January 10. 1996. the Fores~ Se~iee 

awarded the ~g~~owing sales since the last Oec1araticn: 

~~ Fg;r;:e"J; 

Bagle R,idge ~ Malheur 

~a.nty Salvage wallowa.-Wh~t.man 

Allen Wa.llowa-Whitman 

Rom Salvage wa.llC)wa.-Whit.man 

John Lodgepole Winema 

I dgelare under penalty of perjury ehat the foregoing ~s ~rue and 

correct. 

Execu~ed at Portland. Oregon, on March 14, 1995. 

DB~TTON of JERRY L. HOFER PAGB 2 
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NFRC v.. GLlQCMNi 
95-~244HO 
9S-6~67HO 

DISTRICT OF ORBGON 

141006/013 

R6 REPORT: ACTIONS TAKEN TO AWARD OR a.~r..2ASE SALgS OFPBREIl Oil AWARDED 
BSTWEEN OCTOBER 1, 1990 AND JULy 27, 1995 

L NOT!CE QF ;J:N'tmn' T.Q AWARD SAl& IN otmC y. LQWE. 92-1.1.;n-u (P.O;;) 

1. 

;a. 

3. 

4. 

s. 

6. 

7. 

II. 

e. 

9. 

~ !2 YOHUME Bk~HI 91:0pER ACTIQN 

JOHN Wl.N 1.,800 MBF HOFFMAN /WRIGlfr AWARDED 11./14/95 

.TOEN 
LODGEPOLE WIN '2,20Q MElt:' WESTERN TIMB. AWAlU)l&tJ 03/J.:;;Z/~f;; 

YOSS W:IN 7,100 M8F BOISE CASCAtlE ~WAR.DED 11/14/95 

WILLY WIN 4,400 MeP' ESOISB CASCADli AWARDBD ~J./14/9S 

NELSON WIN 7,400 MBF I>AW HIGH BIOPER nSCLlNED A~ 
LETTER OF INTBRSST SRNT TO 
OTBER BX~D2RS 1/~9/96 

EllLL WIN 5,eoo MSF RUF!'MAN/WR:IGBT AWDDBO 11/14/95 

CINDER WIN 5,300 SCOTT AWARDE%) l.1./1.4/95 

A..WARD:eD .Sl:Y:!iS mYOJ;;NE~ 0& SYiPgilml AS A BES~T o.p ~OYEI ~,oti 

GATORSON COu 11,860 ~F 

T:tP 751 MSF 

r 

HIGH JU~R 

VAAGEN BR.O 

a,C1:YOB 

SALB AWAJU)El:I S / 6/93 ; SALI 
susJitENDrm 5/20/93; USF~ 
AWAITING pETERMlNATION 0; 
LEGAL COURSE OF ACTIO: 
UNDER S:P:TH v. USFS 
93·017S-JLQ (B.P.Wa) 
RSPOR.TED iN 33 F3D 107 
(9TH C~R. 1934) 

POR.CHASBB. HAS S'OBMX'l'Tlm "I 
OPEkATING SCHEOULJ 
UQURSTED RELEASE OP 
PAYMENT WITS, Al 
ALLOCATED PAYMJ!N'l' BOND I 

TH:ts SAL~. 

LONGV~EW FIBER SALE ~ARDED 9/9/9 
ENJOINED 3/3/95. US 

"AWAITDlG DE"I'ERMtNATION 

PI\GE 3 
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LgQAL COURSE or ~CTION 
tlNPER .,BAF. ~t • a,l. v .. 
EERiARQ, '4-1025 (W.D. WA) 

1.0. TIPTOP. WEN 2,200 MaP' S1'. JOB LUMBBR SALE AWARDED 2/16/94 ; 

III. SALE NO w0miR gx:rs::t's AS OFnuo 

ENJOINED 3/3/95. USPS 
AWA.I'1'ING OETERM:I1Q.I!'ION OF 
~EGAL COURSK OF ACTION 
tJNDRR LEAl g~ a1 v. 
PBkRARO, 94-1025 (W.D. ~) 

SnLSS WILL NOT BE AWJUU'JJm M PER JANUAAl' 10. 1996 ORDER mERe; Yolo c.,:rcpsAN 

~ ~ vgr,mm JUGB 2.DDllt ACTIQN 

3..1.. STAGE-
COACH UMA 200 MBF 80ISB CASCADE NO" RRQT.1:IR.EO 

12. aALD UMA 2,900 MBF DOrSi! eASCADE NONE REQUIR.E~ 

13. SUGOUT SLV ~w 5,400 MaP' Docca LOGGING I4:0NS ReQU:!R.EO 

"'-......,_. 1.". TOWER. SLV W'AW 1.010 MBF $O]:SE l!ASCADE NONE REQUIRED 

... '--.... 

IV. ~TI&:E QF .ntt,:t!:m;: ~Q AWARD was S~ TQ HW§ RumE& 

15. l3Ltm FORD PRE 6.500 MaP 

l. 6 - ~AN'I'Y SLV WAtf 610 Mel' 

17 _ JOl!NSON 
SLV WAlt 3 I 600 MBF 

18 • PAA~ HFR. WAW 700 MBF 

19. JU) SLV WAW 3., :lOO MaP 

20. HJ:LTON WAll 5, 300 MSf" 

21 • SWEET PEA WAW 1 • a 8 0 MeT? 

BOISS-CASCNDB AWAaDEO ~1/30/9S 

IDAHO T~SR AWARDBO 03/14/96 

ROSRORO LUMBBR NOT A~ED, NO 
. PRESPONSXBLR SIDDBR 

WAN'I'En SALE 

BOIQR CASCADE ~WARDBD 11/~3/9S 

DODGE LOGGING A~20 11/14/95 

MALtmUR LUMBER. NOT' AWARDED _ NO 
ftR2SPO~SI9LE BIDDER 
WANTED BALD 

BLLrNGSON LUM KOT AW~gn, NO 
naasPONSISLB BIDDER 
WANTiD SALS 

nECLARATION of JSRRY L. HOFBR 
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I 
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22. '1'ANHORSE W,AW 1..34:0 MBP' BOISB CASCADE hWARDED 11/15/9$ 

23. TANYA WAW S8S M&F BOISE CASCADE A~EP ~1/15/gS 

:24. LOCUST MAL 1,000 M5F SM8RS¥.:I lDG. AWABDBD 11/22/9~ 

25. NICHOLSON 
SLVG I OD. S90 MBF VAAGAN fjR,O. AWAkD20 11/03/'5 

v. SAtES C@TNQT U AWMPEB ~ mGH SIDOii 

~ e VOJ.itl1B 

26. FOR-ItS MAL 5.000 !IlBF 

27. Ol'F 
BROADWAY OCR 1..2,;300 M:9~ 

28. }nACK 
TiJIN SIU 1.,e;OO ME!' 

29. EAGLE rt'IPC;:g 
ROUS1iWG UMA 1 '10 MBF 

30. ALLEN WAW 3,800 MBP 

31. CANTREl, 
SPRG WAW G1.0 imP' 

32 • HORN SLv WAW 1..340 MBF 

:;3. E'ttONG Sl,V WAW 3,800 MBl 

SNOW MTN. PINE NOT AW\'RDSt), NO 
dnES~ONSIBLB BroDER 
WA.N'I'Et> SALE 

KINZO~ COR.P. LETTER. OF YN'nREST SENT TO 
O~R2 BIDDERS 1/18/9' 

HAMPTON NO INTP!RE;S'I'SI::! RESPONS!BLE 
PUROfASSRS . SALE WILL NOT 
BE AWARDED. 

TOCK~ LOG. A~ED 03/13/96 

aOSBORO UMBR A~RD 03/1~/~6 

ROGGE WOOD NOT AWARDED, NO 
uRESPONSIBL8 BIDDER 
WAN'I'SD SALE 

B01S£ CASCAPE AW~ED 03/13/96 

ROGGE WOO!) NOT AWARDED, NO 
"RESPONSIBLE ~IDDRR 
WANTSP SALE 

DECLARATION of JERRY L. HOFER PAGE 5 
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KRIST~NE OLSON, OSB '73254 
Un1~e~ Statee Attorney 
JAMES L. SUTHE~LAND, OSB #68160 
Assistant u.s. Attorney 
701 High Street 
Eugene f OR 97401-2198 
Telephone I (541) 465-6771 

LOIS J. SCHIFFER 
Asaistant Attornay Genera1 
MXCHELLE L. GILBEaT 
GEOFFREY GARVER 
U.S. Depart~ent of Justice 
Environ~ent and Natural Resources Division 
General L1ti9dtion section 
f'.O. DOK 663 
Washin9ton, D.C. 20044-0663 
Telephone: (202) 305-0460 

IN THE UNrTED STATES DISTRICT COURT 
FOR THE D~STR~CT OF OREGON 

NORTHWEST FO~EST RESOURC£ COUNCIL, ) 

Plaintiff, 

v. 

DAN GLICKMAN, in his capacity as 
secretary of Agriculture, 
BRUCE BABBITT, 1n n1s c~pacity as 
Secretcry of InteriQr 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

--------------------------------) 

Civil No. 95-6~44-HO 
(lea.;l case) 
ci~i1 No. 95-6267·HO 
(conaolidateQ case) 

FEDERAL DEFENOANTS' 
MARCH 14, 1996 
COMPLIANCE REPORT 

1, William L. Bradley do hereby depose and say that: 

1. My name is William L. BraQley. I have previously 

prepared a deOLara~1on for this cQ~e, in whioh I desoribed my 

Ig] 009/013 

position with the Bureau of Land Manage~ent (BLM) and the na~Qre 

of my responsibilities. 

rOURTSENTH DECLARATION· OF, WILLIAM L. B~DL~~, ~age 1 



03/19/96 15:05 fr 
03/14/';:1b ~010/013 

2. % am tam11iar with the ftescissions Act, Public Law· 104-

19 (10g stat. 194), includinq the provisions regardlnq '"AWard and 

Release of previously or~ered and Unawarded Timber Sale 

contrl'lcts, I, sect.ion 2001 (k) • 

3. Xn its February 2~, 1996, compliance report, the BLM 

provided two tables show1ng tne status of it5 sa1es which are 

cove~ed unde~ section 2001(k). 

4. 'rhie compl.iance report is being- filed to update the 

court on the status of these sales. As 1n our·~ebrua~y ZS, 1~96f 

compliance report, I ha: .... e atta.ched Table 1 Which shows the status 

of sales covered by 3udge Hogan's October 17, 1995, o~de~ an4 

Table 2 which snows the $tat~s of section 318 sales ~ich were· 

subject to Section 200l(k) or public Law No. 104-19. 

5. ~s &~ated in our previo~s coropliance report, the Olalla 

Wildcat sale (with the except10n of unit No. S which has a 

neetin~ nQrthern spoteed owl) was awarded to ~one Rock Timger on 

February 26, 1996. The contract nas now been tully executed. 

6. On Ma~eh 4, 1~96, the Twin Horse sale was awarde4 to 

DOU91~s county Lumb~r eo. The purchaser has not yet returned the 

siqned contract to the district offioe. 

FOURTEENTH DECLARATION OF WILLIAM L. BRADLEY, Page 2 
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7. As sta~ed in our previoua compliance r&port, t~e ~LM ~~ 

continuing its review of the ~u~vey information on the 11 units 

whieh were not D~arded because they were determined ~o be 

occup1e4 by marb~eQ mu~relets. This revie~ is bein9 conducted to 

determine whether or no~ the occupancy determinations are 

~onsistent ~ith the court's 1nterp~eta~ion of see~ion 2001(k)(2). 

I declare under penalty of perjury that the fo~egQin9 is true and 

correct. 

J;xecute~ at Port1o.nd., oregon, on ~&.ck 11f /?U 

FOURTEENTH DECLARATiON OF WILLIAM L. BRADLEY, Page 3 
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TABLE'! 

N~TH PROGRESS REPORT - BUREAU OF LAND MANAGEMENT 

SEE Ifl - SEE 13 
SEE'" BElOW BElOW BELOW SEE tI4 BELOW 

ORIGINALI 
. CURRENT VOL ORIG. T&EB!RDS AFFECTED REMAINING 

SALE. NAME PURCHASER (M8F) ACRES NEStmG STATUS VOL.1M~fl vOLjf!ml STATUS 
~1 LOWER OUOtE'fS SUMMIT eOISE CASCADE 2340 71 2340 Executed 
91 MILLERSVIEW DR JOHNSON :3863 53 ~53 EJeCUted 
~OTHER FAIRVIEW DOUGLAS CO. FP 4589 53 4589 Executed 
RATTLE /VlE. RESERVATtON RANCH 1205 44 1205 Exealted 
BIRDSEYE ROGUE CROMAN ~876 671 3876 EIeculed 
~ANP TIMBER PRODUCTS 7127 S48 71Zl, ExeaJted 
CAT TRACKS SENECA 472 45 .- 472! Executed 
~HERRY TREE PlUM HULL-OAKES 1039 1Cl 1038 Exectlted 
CORNER SDCJ( LONE. ROCK 1n1 52 1721 EJectJted 
,CRAZYS'S CLR 3957 140 3957 Executed 
DAFADORA iSCOTT 4654 87 4654 Executed 
:JEAO MlDC>LEMAN OR JOHNSON 715-4 197 7154 Execvted • 
~EPCREEK CLR 312(l 130 MMOCC . • t#.1,2 312C 0 sale llAIl not be awarded i 
GOlDEN SUCK£~ ROUGH & READY 4367 160 4387 
JEFFERS REVENGE LONE.ROCl< 3914 74 3914 
UCK11 WESTERN TIMBER 811 218 811 
.. OBSlERHIU SCOTT 8471 211 8471 
LOSTSOO< LONE ROCK 3596 1t7 MMOCC. ·14 1060 2536 
:MARTEN POWER ROSSORO 9668 121 S668 
NORTH fORK CHETCO CLR 7372 2ff7 MMOCC •• #1 1070 E302 
IeARK RIDGE BASIN HUU-OAKES 2711) 34 2710 
PONOVlEW DR JOH/llSON 4m 84 IJ77 
PP&J EOISE CASCADE 6387 269 6387 
ROCKY ROAD THOMAS CREEK 1574 23 1574 
SHADY 11MBER PRODUCTS 7635 5&8 7635 
TOBEWEST HULl-ON<ES 4807 78 4807 
UGLY ECKLEY lONE ROCK 5815 217 5815 
WREN 'N !)OVBT ~n 8803 163 Milt OCC .• #l,3,5,7 : 4937 3666, 

TOTAlS 1:25823 4861 I 10187 1156361 

1. 'nfcrmation reganillg the satus of I'Ireatened (If entJangE!fed nesting tlirds. MM acc. = marbled !I'1tJrreiet OOCUpalcy, ,. -= sale uN! number 
2. The vclUme conlainec11n units with maItlIeci murre/et otQIpancy. 'This is tt1.e VOlume wtieh is subject til SEC. 2001(1<)(3) cf Putic: Law 104-19, 
3. The original sale VCIIum& minus the veknne con1ained in C)~ped units.. This is U1evollsn.e which was avarded. 
4. Executed 5 sale contract ms been awarde<!, accepted, and apprO\led 

, ., 
;' ) 

BceQ/ted 

Executed 
EKecuted 
Executed 
&ecu\ed 
Executed 
Execllt&d 
&ecl/ted 
Executet1 
ExeoJted 
ExeQrtec' 
Exearted 
Exearted 
Executed 
~ 

) 



.. 
IQ 
~ 

MARCH 14, 1996 
"WiSTti = ...... 

rABLE2 

NINTH PROGRESS REPORT - BUREAU Of lAND MANAGEMENT 

SEE#1BaOW 
ORJGINAt. t 

i 
CURRENT VOL ORIG.! T & E BtRDS 

SALE NAME PURCtWlER ,.BF) ACRES 1 NESnNG STATUS 
8S BLACK JACt< WEYCO 6863 96. 
~O PITCHER PERFEC1' 1lI1NNlNG SWANCO 2436 180 
90 RONANOUNN HULl"()AKES 1~ 142 MM acc. -11,2 
~A1R MURPHY T1WER 11564 201 MMOCC .• ~ 
:BIGWlNOS SPAlDING 6864 2J6 
CANTON CREEK II DOUGLAS CO. FP 34(0 47 
Cw.NEVROAD lONE ROCK 3800 15 
HOXIE GRIFFIN CAOMAN 2809 255 
0l.AUA WILDCAT !LONE ROC~ TIMBER 10568 280 NSO-#5 
SUt-AMrr CREEK ,SCOTT 7910 126 
SWNGlOG THINNING !SW/INCO 1542 95 
TEXAS GlJ.Cfi iDRJOHNSON 6212 1tS 
lWlNHORSE tDOUGLAS CO. LUMBER 1498 17 
UPPER RENHAVEN EOHEMIA 1796 45 
WHrrrSENO SENECA 1097 38 
Y8.l.OW CR. MTN. SCOTT 7080 '4\ 

TOTALS !l6127 2093 

SEEtn. 
BELOW 

SEE fI3 
8E1.OW 

. AFFECTED ~ REMAINING 
: VOL ~f); VOL,MBF) ! 

, 68631 
~ . 2438! , 
I 5264- 5382 I 

~817" 6M7 
6864 
3440 
3000 
2809 

852 9716 
7910 
1542 
6212 
1498 
1796 
1097 
7080 

10733 75394 

SEE~BElOW 

STATUS 
EXEClITED 
EXECUTED 
EXECUTED 

UNAWARO€O 
E)(ECUTE[) 
EXECUTED 
EXEClJTED 
EXECUTED 
EXECUTED 
EXECUTED 
EXECUTED 
8(EClJTED 
AWARDED 
EXECIJ18l 
EXECUTED 
EXECUlED 

j. Information regaroll\g the status of tlreatened or etldangered oesting birds. MM OCC. = marilled mune1el oocupancy. ., = sale un~ numbs", NSO ,. nDlthem spotted WII 
2. The vomne contained in tlMs with marbled mu~ oocu pancy. This is lIle vohIme whlcll wo\lld be Sllbjed to SEC. 2001(t}(3) oJ Public: Law 104-19. 
3. The original sale volume minus the IfOlume coolained in ocrupied units. This is the volume which 1M11 be awarded . 
... Executed c::saIe oontract has been awartled. aDOeJted, and approved 

,. 

. . j ) 
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Jim Simon 

Greg Frazier 
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Jim Perry 
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Jeff Handy (503) 
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Elena Kagan 
Don Knowles (503) 
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Karen Mauritsen 

I<ris Clark 
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Dave Shilton 
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514-4231 
514-0557 
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395-4639 
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IN THE UNITED STATES DIS~XCT COUR~ 

FOR THE DISTRICT OF OREGON 

} 

NORTHWEST FOREST RESOURCE COUNCIL, ) 
an oregon Corporation, ) 

Plaintiff, 

a.nd 

SCOTT TIMBER CO., VAAGEN BROS. 
LUMB~~ INC_. and WESTERN TIMBER 
co. , 

Plain~iff-intervenors 

vs. 

DAN GLICKMAN. in his capacity as 
Secre~ary·of Agriculture; BRUCE 
BAB6ITT, in his capaCity as 
Secreta~ of ehe Irtterior, 

Defendantfil. 

and. 

'OREGON NATURAL RESOURCE COUNCIL, 
.er. a~. 

Oefendant-in~ervenors 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

) 
} 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

----------~----------------------) 

1 .. ORDER 

CaSE! No. 95-6244 
Lead Case 

Case No. 35-6267 
Case No. ~S-e384 

Consolidated cases 

AMENDE!) ORbER 
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The ~~95 Emergency Supplemental Appropriations ana 

R~sciseion~ Act (the Rescission~ Ac~) was signed into law by 

the P~es1dent on July 21, l~95. Pub. L. No. l04-~9, 109 Stat_ 

240 (July 27, 1995)_ The U~mergen!:!y Sa.lva.ge T:i..n\l:)er Sa~e 

Program" was included as ~ection 2001 of the Rescissions Act. 

Seceion 2001Ck) (1) mandates the release, "nocwithscandinsany 

other provision 01: la.w," ot: "all timoer sale contracts offered" 

before the Rescission Act's July 27, ~995 8nac~ent date. At 

issue here is whether t~is provision applies t:o 23 timber 

sales offered before July 27, 1995_ 

PACTS 

These 23 timber sales can be divided into four 

£latagories: ,(J.) one pre-318 sale; (2,) 11. sales ca.nceled priol:" 

1:-9 July 27, 1995 ,a~ a. result of lega.l challenges'; (3) eight 

sales caneelsd bedause of the high bidde;r;' 51 :i.nahility or 

ullwill,ingne'ss, to proceed with t.he sale, and (4) three rena..:rked 

sales. 

1. Pre-32$ ~a2es 

The firs1:-, cacegory con~i5ts of sales offered prior to the 

October 23, ~96g en~ctment of sect~on 318 of. the Departmsnc, of 

.!nt.e:r:ior and Rel~ted Ag€ncies Appropriation" Ac~ of 1989"' l?ub_ 

L. :No. 101-1.2:1. 103 Stat_ ,70~ (198~). AJ.thQl.igh the government 

~s id~ntified 40 sales offered before october 23, ~ge9, which 

r~ain unawarded, the ~lt sale is che only p~e-31a s~le who~e 

2 . ORDER 
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The ))/lalt sa.le was offered on February 22, 1989, and 

·Western Tirober was t:.he high bidder. However, the sale wa~ 

e~joined by Judge Dwye~ of the United Scates Dis~rict Court 

for the Weetern District of Washington. The Malt sale was 

copside~e~ but rejecced for release pur~uant ~o section 318 

negotiations. 

western T1mber has filed a motion seeking ~he release of 

the Malt saie under section 2001 (k) (1) . Wes tern Titrlbe~' $I 

Mot~on to c~arify (#225). Defendants made an oral motion to 

dismiss Western Timber I s claim. .at the nElC~mber 1.3. 1.995 

h~ar1nSJ. De~endant-inte~enors oppose Western Timber's motion 

and seek ~ permanent injunction against ~he award of all pre-

318 sa.J.·19S and i!l. declaration that section 2001 (k) (~) does not 

apply to pre~318 sales. Pilchuck Audubon's Complaint (#1 in 

con.sol·i~ated case ~5-6384). 

2. Sales canceled because of litigation 

The Forest Service and BLM canceled ~ combined II sales 

during legal proceedings prior to July 27, ~99S. seven of 

these s~~es were canceleQ ~ub6e~~nt to court injunc~ion5. 

Four we::r.e' canceled incident to t.he stipulated dismiss.al of 

court proceeQings. 
. -

The Cowboy" ·Nita', south Nita, and . Garden sales l
. were. ' 

The COWboy, Ni~a, South Nita, and Garden sale units-are 
loca~ed in·the umpqua Na~1onal Forest. Pla1ntiff~intervenor Scott 
Timb@r was the high bidder on these sa~eB. 

3 - ORDER 
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enjoined by Judge Dwyer of the United States District Court 

~O~ the Western Di3trict of Washington ~or violating section 

318(b} (1) -~ Judge Coughenour, also of the W@stern District of 

tN';l.Elhington, en) oined two ea~es I the Tip and Tip Top,.' for 

non-compliance W'ith th@ National Enviromnental Policy Act 

(~PA)_ . Pinal1y, the eate~~on sa1e~ was enjoin~~ by ~udge 

Quac~enbush of the Eastern District of Washington for 

violating NEPA. ~FRC seeks the re1ease of ~ll seven enjoined 

sales. NFRC's Motion for summary Judsment or Clarification 

(#64). Defendant~intervenors seek a preli~inary injunction 

.a.gainst . che a.~ard and release of these sales. Mot.ion for 

,P!;,;,eliminary Injunc~ion (#la in consoli.d.a.eed. case 9S - 6384) . 

Defenda,nts OppOB!3 the relea.se of. the four sales enjoined by 

Judge Dwyer for violating section 318.':' 

The four. sa~es can~eled pursuant to stipu1aced dismissals 

ar~ the First, Lasc, Boulder Krah. and Elk Fork sales- The 

2 Sect~on 3~a(p) (~) required cbe agencie~ to minimize the 
fragmenca~ion of old growth in seo~1cn 318 e~les . 

• :!. 'Fha T~p and Tip Top sales a:-e loc.a~ed in the Wenatcbee 
Nati.cn<al F.o:t"e:st. NFRC reprelSlents the high b.id.aers on each sale. 

The Gatarson sale is located in the colville National 
~orest. Pl~intiff.-intervenoF Vaasen Bros_ was the high bidder ~n 
the Ga.tereon saJ,e. . -. . . 

. ,:1, D~fen~ts have appealed this court J s .O~tobe:r- 13, 1995 
order declaring thaC sect10n 200~(k) (1) is no~ l~~ted to section 
318 Slales of~er·ed during f'isca.l yea.:!:" 1..990. De~end<!l.nt.s pr.l!lserve 
this position for a.ppeal hu.e c'oncede for purpOses of th.i$ disputa 
that ·section 200~(k) (1) applies to sales o~fered after ftscal year 
1'90. 

4 - ORDER 
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Firat and La~t salea~ were canceled after Judge Dwyer iS~ued 

inJunctions on the Cowboy, Nita. South Nita. and Ga~~en sales_ 

The Bould@r Krab a.nd Elk Fork sales7 were canceled during 

NEPA-relaced litigation before Judge Panner of ~hi5 Qistr1~t_ 

NFRC se~KS ~he ~elease of all four sales. Motion for Summary 

Judgrnenc or Clarification (~64). Defendant-~ntervehors ~eek 

eo pr~liminari~y e~join. tnea~ sales_ Motion for Preliminary 

Injunction (#J.8 in consoliQated caI,sa 95-6384). De~enda.nts a~e 

not opposed to rel~asin9 these sales. ~ ~ note 5_ 

3 _ Salse M W2l.i~i5fll bi!3de,t" is unable or unJ!i.lI.ipg to 
prQceerj 

The governmenc contends eight sales-need not b~ released 

either because the rel~vant agen~y determinea that the high 

b:[.d.d~~ ,.,as unqua.l1:Eied to proceed wich the contract. or t.he 

~~gl1 bi.dder .declined to proc:!acad wi.th the- contract:. 

Fo~~ of the e~ght sales involve an a11@gedly unqualifi.d 

Kinzua Corporation Was che high D1dder on che 

Horn Sa~ vage eal e _ B Plaint·iff and defendants agree that 

K1nzua is insolvent ·and unable to p~oceeQ with the sals. The 

hig? bidder on the three other sales- the Eagle Ridge Hquselog 

Th.e P':iret. .and Last 
Nationa.l fore.st:.. 

sales are located in the UInpqua 

7 The BouldQr·Krab 
siakiyou Nationa~ Forest. 
these sales. 

. 
~Q Elk porK sal~s are 10cateQ in· ~he 
Scott Timber ~a.s t.he high bid.d.er on 

8 The· Horn Salvage sa~e is located in the Wallowa-Whitman 
Nationa~ .. Fores:t" . 

- 5 - ORDn 
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sale, hhe Allen sa~e, ana the P~on~ Salvage sale~- was Rogge 

Wood Products, Inc. (Rogge). On October 11, 1~~5. Rogge's 

general ~nager sent the Forest Service a letter stating thac 

Rogge was insolvent. and. unable to proceed with the contract:. 

but request~ng the ~O~e6t Service'e permdssion to assign its 

concract rights co a third party_ Ex. D ~o Tenth Dec~aration 

of Jerry Do HofQr (ff303). The ~ores~ servi~e detennined Rogge 

was unqua.lified to proceed a.s principal or assignor under 

agency regul~tions. NP~C seeks r:he release of these four 

sales either to Rogge or to success.iv~ bidders at. thQ terrnEl 

ini t ially B.greed on hy the ullqQalified high bidder. 

Derendants oppose the release of these sales. 

Four sales wers oancsied because ~he hign bidder, prior 

to. July ?7, 1995, conveyed its unwillingness to proceed with 

the qontract. These sales a~e the Hiac~ Thin, o11ala Wildcat. 

TWin Horse, and Holdaway II ~ales. As with the unqualified 

hid.der sa.les, NFRC argues ehdl.t d.efenda.nts must award the~e 

sa.le.s to Qther bidders at the terms agreed on hy the 

repUdiating h~gh bidder. DefsndQnt~ cont~nd section 

200.1. (k) (1) Q,oes not apply to these .sales beca.use there was no 

vi~ble offer at the time of section 2001(k) (~) '2 enactmsnc. 

join t.his argument. and move to 

pr~li.minaiily enjoin the award and r91ease o~ a.l,1 lSel.les 

., The. Allen and Prong S~lvagE! sales aI'S locat:ed .in the 
wallo~-Whil:ma:n National Forest. The Eagle Ridge Houselog sale is 
located in ~he Umati2l~ NatioGal ForeS~. The high bidder, Rogge 
Wood ~rodu~ts, is represertted by NFRC. 

~ - ORDER 
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canceled prior to July 27. 1.995. lYlo~ion for Prel inlinary 

Injuncciob (#19 in consolidated case 95-6384) . 

Three sales were offered between October 23, 2989, and 

July 27. 3.995, l:>ur: allegedly canI;Lot. be a.warded. on thei~ 

originally adver~ised terms due to boundary and iodi~idua~ 

tree remarkings. These sales are the Stage Coach. BaldI and 

Bug-out sales .. ~; 

According- to a c;leclarat1on filed by Jerry L. Hofer I 

section head for Contracts and Contraet Administration £or the 

paCific Northwest Region of the United States Fo~est Service, 

the plastic-covered signs originally ~tapled to indiv1dual 

t~ee~ to delineate sale ~nit boundaries have been removed. 

Defendants s~a~ed ar: oral argumene Oecember 13, 1995 1 th~~ 

none 9~ the three sales were planned to he clear cut and ~hat, 

therefore. individual. trees were marked within sale unit 

. bounClarl.eoos. Transcript of December l3, 1995 l?roceed.:i.ngs 

(#32~) at 34. 

Mr. Hof~r describes the Bugout sa~e markings in his 

4eclaration. Mr. Hofer states the Forest Service rnar}r;;ed 

lndividual trees on Bugout ~ale ~it~ which were ~ooto be cut 

with the letters "LTM." Tranth Rofer Dec:!larg..tion, acca,chea.oo cq 

,:Defen~ant.sOO, Reply co NFRC's Reply Memorandum in SUPPQrt' 0:1: 

T,he Stage Coac:h 
umatil..l..a. . Nati~na,l Forest. 
Whitman National Forest. 

7 - ORDER 

and Bald sales are 
The SugOUt sale i8 

located i.noo the' 
in ehe Wallowa,-
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summary Judgment (#303) at 6 ft 7_ After canceling the 8ugout 

sa~e. ho~ever, the Foreet Service prepared another sale, which 

'encompasses a portion of the tLnber originally included in the 

Bugout ,;lale" The Forest Se..-vice removed the "L'!'M" 

~arkings from t~ees that were ~ to be cut under the Bugou~ 

s~le and r9marked 1:.he leeters "l:TM" on th.e tree~ that ~ to 

be cut in the new sale. Id. 

the or1ginal sale boundaries on any of the remarked sales and, 

therefore. impoesih19 to identify the amount of orisin~l~y 

a~vertised timber. Ia. at 4. While conceding that Qefendant~ 

cannot be co~elled to do the impossibl~, N~C argues thae the 

sales can be remarked' to approxi~~e ~he timber' included in 

the Stage Coach, Bald, and Bugout sales. 

D:rSctTSSION' 

·S1,i.lllffiary judgment:. is appropriate if "t.he pleadings, 

depog~.tionsJ answers co interrogatories. and adrnission$ On 

filet .t:.ogether wit.h the affidavits. 1:1: any. show that there 151 

no ~enuine issue as to any material fact and that the moving 

p!l.2:t:.y is entitl.ed to a. judsment; as a mat;:ter or law. n Fed. R • 

. C;iv. J? 56 (c,. The cour~ views the facta in the ligh~ most: 

favora:ble to the non-movin~ pa~ty. ~. s;elotex CO:tp1 v...... . . 
.. ~a.tr~t.t" 477 U.S. 317" 322. 106 S. ct. 2548, 2552 (1.986). 

Pr@l~ina~ inj4D~tive relief is warr~nted if the mo~ins 

part.y demonstrates rreiChe~ (1) a c:orobina.tion of pro:bable 

9 - ORDER 
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succ:es,s on the merits and the possibility of irrepar~l~ 

i~jury., or (2) t.hat;. serious questions a.re ~a.ised a.nd t.he 

'b~lanee of hardshiprs tips /Sharply in its favor. ,. EEOC v· 

i.\: S;;;;o.1..:i. t l!:.~.a.. I J;Q!:;...,., 939 F .2d 746, 75;c! (9th Cir. 1991) . 

"These are not separate tests, but the outer reaches 'of a 

sin9"le continuum.'" .....1"os Mge1es Memgrial ColhielUp, CQmm.'n y. 

National FOQtbalJ League, 634 F.2d 1197, 1201 (9th Cir. 1980) 

{quoting ~uQa v. Grand Loage O~ Int'l Ass'n of Machinj$ts, 

584 F.2d 308, 3lS (9th Cir. 1978), cere. dismissed, 441 U.S. 

937 (1973». 

The issues' presented in t.his dispute revolve around 

sectiQn 200~(k' (1) of the ReSCissions Act. Sec~ion 2001(k) (1) 

provides: 

AwAltD .twD RELEASE R.EQUIRED- - Noewit.hlitanding a.ny och@:t' 
p~~ision of la~, within 45 days af~er the aate of 
the enactment. of this Act., the Secretary concerned 
shal~ aCt: to award, release, and permit t.o be 
complecea in f1scal years 1995 and ~996, with no 
cha.nge i·n origina11y a.c1vert.:i.sed tel;.'n1s, vol.umes. and. 
oid prices, all timb~r sale contracts offered 
before ~hat date [~ly 27, 1995] in any ~it of the 
National Forest 5ys~em or distr~cc or t.he Bureau of 
Land Mana9am~n~ subject to ~~ction 3~8 of ~ublic 
Law lOl-121 (103 Stat. 745). The ~eturn of che bid 
Dond of t.he high bidder Shall not alter the 
re~ponsibility o~ ~he Sec~etary concerned ~o comply 
with,~his paragraph. 

,~. L. No. 104-19, 109 Stat. 240 (July 27, 1995). 

1. ·Ere<3~B saleS 

The fi,;r;~t ru1.e Qf statv,t:ory int;.erpretati.on is that a 

statute, is' ineerprel;eci. acco:cding to it~, pla~n mea.ning . 

.cbgyron U .. S.A ..• :Inc. v. Jie.t.ura"l Re~Qurc,es Detense CouIJ,q1l. 

9 - ORDER 
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A particu~ar ~rovision's 

meaning shou~d be con=s:l..dered in the cont.ext ot the entire 

stacute. ~ufener CQnst./ Inc. v. Robertson. 53 F.3d 1064. 

1..O'~ (9th Cir. 1994). Absent c:~ear~y expressed congressional 

intent to the cont~ary, a court mu~t apply a statuCe's plain 

meaning. ~eed States y. Rgp ~r Enter .. Inc_. 48~ U.S. 

235. 243 (15)89). 

Western Timber a~~ss tha~ the pla1n ~anguage of section 

200:1. (k) (1) ma:nd.eil,tes the release of all sales Offered prior to 

J~l¥ ~7. 1995, with no i~itial sca~t date. Western Timber 

relies in part on this court' 9 ea.rlier declaratory judgme.nt 

t.lJ.ii.t the phrase dgubject 1:0 sect-ion )1.9" aef.:i..:n.es the 

geograph.i,ca~, rather' t,han substantive, scope! of sect:.ion 

2001(k) (1). Western Timber ags~rts that the ph~~ge Wsubject 

~o se·C:C:Lcn 318" places no teIDporal limitation on subject:. 

~ales. In ~he alternative. Western Timber argues that section 

~OO~(k~ (~) applies to sales whose re~ease was considered under 

seetio~ 318 in fiscal year 1990, even if the sale ~as rejected 

Defendants and defendant· intervenors take a c1if:Eere!nt 

v~ew of ~~~tion 2001(~) (1) r~ plain ~anguage. They argue the 

phrase Hsubject to section 318" places not only a 'geographic 

~imic, but:. a temporal li.rn,i,t·, ·on ~ection 2~O~·(·Jc).(J.) ~ .T.tI.is view 
• 

is p~ernised on the nocion that there were no uni-ts or 

d~stricts suhject to s.ect:.ion 3l.8 be£'o;t;'e section 3J.8 wa.s 

enacted .. 

10- ORDER 
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Def~ndants and defendant-intervenors ·also maintain ~hat 

an infin~tely retroac~1ve app~ication ot sectiQn 200~(k) (ll 

would lead to absurd results. Interpreted to be infinit~ly 

retroactive, section ~OO~(k} (~) could require the release of 

century-old sales. Moreover, becau58 sec~ion 2001 (k) (1) 

requires ~he sales to be awarded on their originally 

a.dvertised terms. such sales could create large industry 

winllfa.lls and government: losse13 t a resu.l t. inconsistene with 

the Re9Ci~$ion Act's budge~-cutting purpose. Finally. because 

secl:.ion 2QOl (k) (J.) applies "noc.w1t.hst.and.ing any other law," 

such an int.erpretat.ion could :r:equire tbe release of timber on 

na~ional p~rks and monuments. 

The phrase "sul;Jject. 'to section 318 n is not clear 

regard~ng the presence or absence ot a cemporal l~it. While 

~~is court has held that the phrase sets a geographic l~it on 

~ection ZOOl(k) (1) and not a Substantive l~it, the phras@ 

could b~ interpreted ~o reflec~ congressional 1n~ent ~o limit 

seocion 20oJ. (k) (1.) eo sale;s offered. or awarded attar the 

,. enactment of section 318. In a.ddition, "legis;latiVE! 

enac~ment~ 5hould never be const~ed as establishing 

etar.'I:1t.ory schemes t:~~t are illogical. unjust, or capri.c:olls." 

Bechtel constr .. Inch-Y. United Bd Q~ ~arpenters, 812 F.2d 

~220. ~22S .( 9th cir. 1997). Because the meaning. urged' hy 

We5'cern T~e. is not: clear on the ra.ce o:t: thE! scatut.e. and 

could lead to absurd results, the cou::t"t refers t.o legislative 

hi$to+y l:.O el~c1L congressional intent. ~ Qn;ted states y. 

11 - ORDER 
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Ag;.uila,,t;, 21 F.3d 1175, 14BO (9th Cir. 1994) rey'd on other 

grounds, u.s. -' 115 S.Ct. 2357 (1995): Upited State~ y. 

Gayler, 932 p.ad ~330, 1335 (~th Cir_ 1991). 

In the hierarchy of legiSlative hi~tory, a congressional 

conferen~e rQPort i~ gener~l~y recognized as the most reliable 

e~idence of congressional incent, because it urapresent~ ~he 

final sta.tement of the terms Q.9";l;"eetl to hy poth houses. n f)ep' t. 

Q~ Bealth and Welfare v. Block, 78~ F.2d 995, 901 C9~h C~r. 

1986}. The 'M.:g.y Hi I 1995 conferl!!!nce report on the Rescissions 

Act included a section entitled ~Raleased Timber Sales.~ 14~ 

Congo Rec. H5013-03. H50S0 (May 16. 1995). The rirst sentence 

'of cha~ ~ect1on provides: 

The bill r~leasQs all timber sale~ whiCh were 
offered Eo~ sale be~inning in risc~ year 1930 to 
'the date ot enactment which are located in any unit 
of 'th@ Nat~onal Forest sys~e~ or District of the 
Bu:r:-eau of Land Management wi. thin the 9"eographic;l 
area e~~ompag~ed by Section 318 .... 

.l.d .. (etnpha9is;; added) 

J;.'h.1'S statement strongly suggeats that Congress r@fez-:r:ed to 

s.ec~ion .3~8 in order co pla.ce temporal as well as geographic:: 

lim.1catioXlS, on section 2001 (k) (1) . 

The only oT::her legis1.a.t.ive history tha~ denotes the 

t.emporal scope of section 2.00~ (k) is a statement by 

~e'p:rresa~,tat:.ive Charles Tay~or of North Carolina. a co-autho;z:

of section. 2001 (k) (1.)' and a meml:1e:t" of the' Interior 

App~opri~tions ·Sub~omrnitter,e. The re:max-k!i;J··of a'bill!S sponsor 

~rQ wpare~cu1.~rl¥ valuable in·deter.mining the meaning of [the 

bill] . n' Rice v. Rehner, u.s. 7~B , ?J1 (l983). 

12 - ORDER 
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Repres9ntativ e Taylor explained on the House floo~ that the 

.bill covex-ed sales of.tered under seot.:i.on 3;18 "or more 

reeently_ ~ 141 Con~.Rec. H3227~03. H3233 (Mar. lS, 1995). 

western Timber has ciced no legislative history i~dicat1ng an 

intent to apply ~ection 200l(kl {l} to pre-318 sales. 

Section 2001(k) (l) 's legislative h~BtQry indicates 

Congress's inten~ to limit the application of s@ction 

~oOt{k) (1) to sales otfered after ~ection 318's enactment. 

Accordingly. the court hol~s that section 2001(k) (1) do~s not 

apply to sales offered prior to the October 23, 1999 en~c~ment 

of section :1:1.9. Morec.tver. the Conference Report clearly 

stat@s that only sales "offered" during or after fiscal yea:; 

·1990 are ipcluded ~n aeccion 2001(k) (1). Thus, the fact that 

a sale was cQneide~~d, but reje~ted, for release under sect10n 

3~a. d~~s not bring the s~le into section 2001(k) (1) 's tempo~al 

scope . 

. Oe.t;enc:iant - intervenors ~ake the PQsi tion thac S8C!tion 

200~ (1<;) ~l) only applies to timber sales for which a 'Vi,a.};)le 

of~~~ wa:s o~tstanding at the time of section 2001. (k) (1) I a 

enaetmenn. In other words, they argue section ZOO~(k) ~~) does 

not j'reell,lrrect" canceled sales. 

Defendant ... ·intervenor~ cont~nd th.io:; .:1.nc.~rpret:at:i.on .is 

Su?po~ted.by the .p~ain language' of section 2001(k) (1). They 

note ~hat·section 200l(k> (1) ~oes not require che Secretary to 
"off~r" iSa.~es. Rar:l:Ier. it requires t.he Secret:ary conce:r;ned to 

13 - OROER. 
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"award, release, and permit. [offered sa.les] to he compl.:aeed. 

This ~anguage, they maintain, assumes the existence of 

a v.iable offer. 

Oafe~dant-interveno~s also a.rgue cha.t section 

,,2001 (k) (l) '9 ~egis~a.tive history supporcs a. viable offer 

requirement. They po~n~ ~o the Resci~$ion Ac~'s purpose of 

avoiding gov~rnment liability ~Q releasing timher sales whose 

h.l'l:nrast:. wa.g a.SS1.UnQQ under the l?:,e~iQ.ent I s No:z:;-thwest Timber 

Plan. They aSsert. that the resurrection of canceled sales is 
~ 

incons~stent. with these purpo~es. 

With re~ard to sales enjoined or withdrawn dUring 

litigation, defendant-1ntervenors argue th~t the viable offer 

requir~nt is necessary ~o avoid ,a Constitutional violation. 

specifically; defendant-ineervenor~ cont~nd that aect!~n 

~001(k) (lJ ~uld violate the dcctrin@ of separ~tion o~ powers 

if interpreted to require che :relea.se of timber 9al.es th.t 

have ~~en enjoined.or volunta~ily withdrawn during litigacion . 

. ' S@ction 2001(k) (1) 's application to enjoined sales poses 

up COQ~titutional problem. ~n RQberCaon Va Seattle AudubQU 

$QC'~, 503, U.S, 429 (1992), the Suprern.e ,Court unanimously 

~pheld, ~he Cons~itutionality o~ section 318,' reasoning .that 

:.C,ongress can :ceguire t.h@ release of specific timbe.b: sales 

which ~ fede~~~ court has pre~irninar11y .. enjoin~~ so 100g as 
congr~ss cllaI;lges the sUb:E'tanti ve law unt;lerlying .. the prior 

injuncti,~n. ..Ig,. at 440-4;1. Under section. .31.6, the s.ubject. 

sales were ~pec1fied by case name; under section 2001(k) (1) I 

14 - ORDER 
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they are specified as SlalQs j'ofterec:l" bet~een October :a~ I 1.969 

and July 27. 1989. Neither s@ction 318 nor section ~OOl(k) (1) 

directs the judiciary to adjudicace past sal~s to comply with 

past la.w; rather, .both direct the administration to proceed 

with c@rtain timb~r sal~s under changed legal ~tand~rde. The 

fact ~hat an injunction has beCome final does noe alter this 

analysis. .9.e.e Penns~xa:a.ia v Wheeling and .BaJ.tnont Br:l.ci$~, S9 

U.S. 421 (1855). 

In determining the scope of a st~tute, the court must 

look first ~o its language. 'United StAtes v. Xurkette, 452 

u.s. 576. S79 (1991). A provision's plain meaning should be 

'.understood in the crnntext of t.he entlI;'9 statu~e. Rufener 

conatr. ' .. InCl. y RQbert9qp. ~3 F_ld ~OC;4, 10'b (9th Ci:c. 

1994). Absenc clearly expressed congressional intent to ~he 

contrary, a C!ou~t: must: a.pply a statute'S pla.in rnean,:ing. 

United Stacea y. Ron H§tir Ent,s+: 0, In(; .. , 489 U. s. 235 I ~43 

(1989) . 

Section 2001 (k) (~) govern:3 all timber sale conr.racts 

IIQffe:red" between october 23. 1989. and July 27, ~99S. The 

government concedes tha~ a timber sale is wofferedn when bids 

~re ~p@tted at aUction, and the parties agree that the bids 

were opened in each of the challenged eales. ~ Defendants' 

Reply to NFRC' s R.eply Memorandum in S'u:pport . of , . Summa.ry 

JUdgment (#303) at. 5 ("t.he stage ac wh;ich a timber sale is 

~offered' is the point ~t whiCh the For~SL Se~ice opens ~he 

~idS ot 'parties responding to toe advertisement"). The plain 

15 - ORDER 
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meaning of "offered," as well as c.he me~n.:i.n!:T tha.t the: parties 

agree is relevant in this coneext. does not exclude canceled 

or enjoined sa18s. 

The second sentence ot section 200~(k) (1) also supports 

this plain meanin~ of "offered. ,. The second sentence prov;Lde~ 

t:hat "[t]he return of the bid bond of the high bidder shall 

,not al~er the rsaponsibility of the Se~reca~y concerned to 

comply with this paragraph." The BUM and Forest Service may 

can~el sales for various reasons, including a determ1~ti¢n 

that it is noe in the govex:-nment I s interest to award the 

contract. Sae id., DeclaraLton of Lyndon A. Werner at 3. Zn 

the event of ca,ncellat:i.on, the agen~y generally ret.urns the 

high bidder' 9 ,bid hondo Thug, section 2003. (k) (1.) 

x-.,equires the release of off~:t."ed sales, eVe:!!n ,if t:hf!lY were 

canceled prior to se~tion 2001(k} (1) 's Qnacc.msnt. 

Secti·on 2001·0t) (1,) incl.udes one express exeeption for 

sale un! ts in which a threa.tened or endangered ~peciea ie 

~n0wnto Qe nesting. A statute'S enumeration of an express 

exception "indicates that other ex~~ptiollS shoulC; ,not hEl 

:i.mplied.·' In re Gerwer, 898 F.2d 730 1 732 (9th Cir. 1990). 

-
If Congress had intended "offered" to havca a. ni!l,rrower meaning 

, . 

·,1;.nan its plaill meaning aUSJgests, it: could hc;ve st;ated so. The 

pla·in ~angUage of section 2001 (k) requ.ires t::,he agen~y to award 

cerr.a:tn pre~:l..ou8ly off·ered sales, even· those . canceled. or 

enjoined prior t.o sect.ion 2l"J01 (k) (1') 's enactment, so long a.s 

cnere are no threatened or endangered· birds knbwn to be 

16 ORDER 
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This p1ain language incerpreta~ion is consistene with ~he 

Resc1ssion Act's legislative history. S~nator Mark Hatfield 

Btated in ,the Senate Report t.hat section 2001 (k) (1.)' inclu.des 

"all sales offered. a.warded. or unawardsd, whether or not bids 

na.ve suDsequenr.ly been :cej @c::ted by the offering agency _ n 

S.Rep. 14-17 at 123 (March 24, 1995). Senator ~aylor remarked 

that many timber sal@s 

were auctioned years ago but never a.warded. in some 
cases the agencies 1:ej ected bids well after the 
i!lu.ction due to ,administrative reviews and c;lelays 
and changing standards. 

Sub~ection [2Q01 (k) (l) ] trees up all these 
sales. _ . . It directs che award of all unawa~dec;l 
sales as originally advertised, whether or not hids 
en a sale were prev~ou~ly rejected. • . _ 

1:41'Cong. Rec. H3233 (daily ed. March 15, 1995). 

'The z-eleaae of' canceled sales is al~o consistent with the 

Rescission Act'S purposes of get~in9 timber to northwest mills 

QQd reducing government liability on cance1ed contracts. ~ 

141 Congo Rec. H3227-03 t 3237 (March 15, 1995): 141 Congo Ree. 

S:4B68-0~, 4882 '(Ma.rch 30, l.SSS) i and l.41. congo Rec. H5S~4-Q3, 

H6SSl8 '-(June 29, 1995). Defendant-intervenors' ar9UInenr. ~hat 

sect'ion ~OOl (:k) (1) e,xcl"de~ al.l canceled lSa.les liS not 

pers1"l~sive Jon light of the atatut:.e IS p,lain language, 

legis~~tive history, and purpo~e. 

D'efe~dants argue· section 2001 (k} (1) .excludes, sales 

enjoined fo'r viola.t:l..n9' section 318 not because' these salc$ 

.sre cancele~, but because, coo$truetively, chey were neYer 

17 ORDER 
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offered_ 11 Defendant.s concede that these sa.les wer@ "offered" 

when the relevant agency opened the b1Qs at auction. However, 

·they contend that these offers are void ab initio since the 

C!:ourt held that the sales did not comply with section 

318 (1:1) (1) I sold. gro'Wth fragm@ntat.ion requirement:.s _ i~ 

As aU9ges~ed above, this ineerpretaticn conf~ic~s with 

the plain meaning of the term uoffered. It Pla.intiff and 

defendance agre,e that: the agency of!ers a sale When 1t opens 

the bids at auction. ~ Defendants' Reply to NFRC's Reply 

MemoranQum in Support or summary Juagmenc (#303) at 5. The 

fact that section 2001(k) (~) explicitly abrogates all other 

pro.visions ,?f law inc;licat9s that tbe word "ofte:red" was not 

i~t,ended to carry a meaning l~den with implied legal 

requiJrements. 

1\lthoug-h defend.ants limit their argument to the fou'r 

sales 'enjoined ror violating section 31~, ~heir premi~e is 

that sales', 1f1hi~h violatE! their authorizing stat:.ut.e were never 

,Hoffered_~' Logically, aetendancs' argumen~ doe~ not require 

~ court: injunction' based on section 318_ Ra~her, any sale 

which vi~late~ a law Lormerly governing its offering, such as 

,NEPA or' the National Fore~t Mana.gement Act, (NFMA), would 

arguably be void ab intrio and, thU$, excluded rrom sectlon 

2,00:;' (k) (~) : This inte~:retation run,s ·c~unt:er t.o section 

11 Thes@ a:re the Cowboy" Ni t.a.., South Ni. tea, , and Ga.:ra.Qn salas. 

12 Oefendants only apply this argument to the four sa.les 
enjoin~d under section 318' and not to sales voluntarily dismissed 
or enjoined under other environmental laws. 

~B - ORDER 
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2001. (k) (~) 's "notwithstanding any otht<!!r prov::i.p:1.on of ~a"W" 

language as well as the clear legislative intent to provide 

timber to northwest mills and ~itigate government QQntraet 

l.iab11ity by elimina.t.ing "dilatory legal cha.llenges." H.R. 

CQnf. R~p., ~04-124 at 136, reprinted at ~4~ Congo Rec. HSo13 

{May 1.6, 1995}. 

The word "offered" is unambiguous when read in the conteJ(.t 

or section 2001. (]{). AS defendants cQncede, an IfQffered" sale 

is a sale for which the relevant agency opened ~ids. 

~ _ SeJes on which bi!fh hidder i.s IlPf,.hle pr unwi~~.ing tQ 
zrrQceed 

Defendants argue that thair agencies comply with section . , 

~,001 (k.) (1) by acting, to 'a.ward the sale ','[:0 the high bidde:t:' 

a~~er J~lr 2~r 1995; thus, if the high bidder is unqua11fied 

co perfo~ the contract, the agency has no further ob1igations 

under secci.on 200J. (k) (1) • In suppo:z:-t. of this position, 

defendants argue that the language Unotwithstanding any o~her 

provi~~on qf ~a~ leaves agency regulations intacc, ~ince the 

wordS "offered, h "award," and "release" imply that. agency 

regu1~~~ons are t9 be applied in implementing section 

2001(~} (l). Defe'ndants cite In re Glqcier Bax, 944 F-2d 577 

(51th cir. 1991) , for ~he proposition that the words 

"not.w1thsta:nding any othe:r: proxision of la~" do no~ ne(:!~gsar:i.ly 

pJ;'e-eIbpc all, law when tlle stat.ute references othe;r: ,applicable 

law. 

The WOl;d.s "notw:J. thstanc:ling any otl;ler prov:l..sion of ~aw" do, 

19 - ORDER 
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however, pre-empt regu1ations that obatrue~ the suheeq~ent 

st.atute'lS objec::tives_ .I.s.\. at 581. When two ~a~s are in 

Qonfl ict, 1/ rrJ apeal :is to be reg:ardaa. a.s :L:mplied only if 

necessary to wake c.he [later enact:ed lawl 'Work." M- a.t 5B2 

(quoting Silver v- New York Sb~~k aXcA., 373 U.S- 341, 351 

(l5'63) ) - Section 2001 (k) (1) 's ol:>jectives a.re the award, 

release, and completion of timber ~.les in ~he sect~on 318 

region that we~e offered between October 23, 1989, and July 

27. 1995, ~nd in whieh ~o threatened or endangered birds are 

known to be n@sting. 

Regulations which givQ the agency disc:retion ~ to try 

to awarq. an offered sall!!! to other bidders would f~:;5trate 

sect:ion f001 (k> (1) 's obj~ct.iV"es. The raduction of government 

'l~ability and the supplying of timhe~ to northwesc mills do 

not depe~d on the performance of a particular bidder- Rathe+, 

section 2001 (k) (J.) expressly states that t:.he return of the 

high bidrjer '.S bid bond sha.ll not a.lter the Secretary's 

responsibility to award offered timber sales. Sec:!tion 

2.001 (k> (1), therefGH;'S, reLlllires thGl s.gencies to award these 

,,~ales to other qualified bidders at the t~rms originally 

agreed on by th~ unqualified high bidder according to agency 

regulat.ions and policy. i.1 

, , , 

~.I Forest: Service :tegulations provide that "award at 1;lla 
higb,est, hid price may be offered co the next: highest qualified 
'bidder 'or ,to t:he other qua.lified bidders in order of their bids 
unt i1 the aWArd 'ie; aoc,epted by one or refu~ed by all of the 
qu,ali f 1ed bidders"" 3 6 C . F . R. § 223. 102 . The BLM Timber Sa.l a 
Procedures Handbook states that "[wJhen the successful bidder fa.ils 
to sign and ret'\,lrn the contract, and !5,ny requ.ired bond and 

20 - ORDER 
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Agency regulations which operate .consistently with 

s:ection 2001. (k) (1), howeve:;, remain in sffQct. Thus, the 

~orQst Service may 10ck to applicable regulations in 

d~termining whether a high bidder is qualified to perform a 

eont~~ct or assign ics cont~~ctual rights to a third party. 

Plaintiff has raised no genuine i~gue of faat indicatin9 

t~t ehe PoreBt Service incorrectly applied its regulations or 

abused its discretion in finding ~ogge Weod Products 

unqualified to receive assignable righcB to the Eagle Ridge 

Ho~selog, Allen, and Prong Salvage sales. Roggels declaration 

of' insolvency and ics earlier defa.ult on a timber sale 

,contract may De suffieient to make ~ogge an ~qua1~fied bidder 

1J.D.der '316 C. Ii' .R. § 2.23.10:1.. 1
.
4 Under Fo.z:est Service policy, only 

paym~nte. the contra~t may be offered or awarded for the amouttt of 
the high b:id. to the highest of the biddars who is qualified, 
respon~ible, and willing t=.o accept: the concract" BLM TtMl3ER 
Sru.E PB.octDUl<ES HANI;lBooK 5450-1. • VI! (D). Though the Resc::il!liSions Act: 
make~ t~e award of subject timber sales to other qualified bidders 
mand~~ory, agency regulations and policies rega~ding' bidder 
qualifiq;;,.t:ion remain applicab1.e. 

H 3t) C.:F.R. § :2:23.101 requires the agency to makt!1! an 
affirmative, rinding that a. bidder is responsible before awarding 
the·c~ntracc. section 223.~O~ further provides in relevant part; 

To dete~ine a purchaser to be responsible, a contractirtg 
qrficer must find that: 

(1.) The purchaLse;r; has adequat.e tinancial resources to 
perform the contract or the ~bility to Obt~1n ~hem; 
(2) The purchaser is able to perform the ~ontract with~n 

.Lne contract ter.m taking into consideration all existing 
eommercial ~nd gQvernme~cal business commi~mentsi 
(3) The purcha8~r has a satisfactory per~or.mance record 

'on timbe~ 'sale contracts. A prospeCLive pur~hasa~ tha~ 
is or recently has,been seriously deficienc in contract 
performanc::e shall be presumed not:. to be r.espon$ible, 
unless the Contracting Officer determines Chat the 
~ircurnstances 'Were beyond the purchaser' $!I control and 
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responsible bidde~a who have already entered inco a contrace 

with resard to a ~uQjecc sale m~y ass~gn those ~i~hts to a 

third party. Tenth Hofer Declara~ion (#303) a.t 10. 

The~efo~e. the Forest Servi~e need not necessarily release 

these chree sales to Rogge. As noted above, however, section 

:2 0 0 l. (k,) (1) requi:ceB t.he Forest Service to at cernpt too aware. 

these sales to other qualified bidders at the terms agreed to 

Q¥ Rogge. 

D@fendants argue that section 200~(k) (1) does not apply 

,to :sale$ cance~ed :because the high bi.dder repud;i.e.ted the 

contract prior to July 27, 1995. This argument is not well 

t~ken si.nce it rescs on the e.x1.stence of the iInpliea "v iab1e 

"offer" regulrrement ~ha,t was considered a.nd rej ected. a.bove_ 

B~cause these sales were o~fered he~ween October 23. 1989, and 

July 2·7 I ~995, che Secratary conoerned is obligated to award 

~d release these salea. It the hiSh ~idder is not will~n9 to 

"p~oceed under the contract, the S~~4etary must award the sale 

LO o~her" qualified bidders a.c. the terms ag:J.:'eed to by the 

.epl,lc:H,acing high bidder. 

$ection 2P01(K} (1) requires sales to be rel~ased Uwith no 

~~ng~ in their"originally advertieed terms~ volumes, and bid 

were no~ created ~h~Qugh improper"~ot~on~by the 
purchaser or affiliate. or that the purchaser has taken 
appr6priate correccive action. Pas~ failure to apply 
QUrfic~ent tenacity and perseverance ~o perform 
~cceptably under a cont~act is st~ong evidence th~t a 
purchaser is not a responsible concractor. 

22 ORDER 
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prices.~ Defendants ~~9U= that sectiQu 2001(k} (1) doe~ not 

apply to remarked sales b@cal.1se it would be impossible to 

.. rel.ease these sales in their or:lginl!llly a..dvert;i.:sed form. 

Plaintiff contends that even if retna::cked sales eannot.. be 

released in ~heir originally adverti~e~ fo~, ;saeti.on 

2001(k) (1) requires the agencies to release the sales in a 

form approximating thac or1ginall.y advertised. 

Requiring ~n agency to perform the impossible qualifies 

as a result th~t Congre$s presumably ~ould npe have ineended .. 

see united States v. Chevron~ UdS.A., Inc-. ___ F.3d __ ~, 1995 

WI. 733959, (9th Cir .. J.995) (dec::~ining to adQpt 

interpretac10n of jurisdic~ional stacute which would be 

impossible fo:c federal COU:r:ta eo impl.etn.E1nt). The court 

interprets section 200l (k) (1) to exclude sales that are 

.~os6~b1e to ~w~rd $nd release on their originally advertised 

t'E!:t'I[lS • 

Defendanc:s have submitted an un~ha~1engad. decla.ration 

f~om their head con~ract administrator Jerry Hofer s~ating 

that; it would be irnpo::;J/!;1:i.b~e to re£'oDnulate the Seage Coach, 

aald t and Bugout sales on their ori~inallY advertised terms. 

Ac oral. argument, defendants stated that individ'U.al t.rQe 

Markings were removed or painted over on each of these sales 

amount'of timber originally· included. wi th rega.rd to the 

Bugo1i:t' sa1e, ·Mr. Hofer I s declaration goes into cons:l.dsr~le 

detail in describing the removal of indiVidual tree markings 

23 - ORDER 
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and their r"ep~ac:lel'nen~ with neW" l!!3a.le tna.:t"kings. The court findS 

on the record before it chat retormu~ation of ~hc:3e sale", 

acco:r;d;i.ng to their "originally advart.ised. terms. volumes, and 

"bid prices" is impossible. Accordingly, ~8ction 200~(k} (1) 

doe~ not ~pp1y to these three sales. 

CONCt.tJ'SI:ON 

Section 2001 (k) requiree the Se~retary concerned to 

award, relea~e and p9~it to be completed al~ con~racts for 

~he sale of timber on land within the section 318 geographic 

reg-ion for" which t.he relevant age~c::y oPQnsd bids bet~een 

october 2~, 1989, and July 27, 1995, unless there is a 

tpreatened or endangered b~rd known to be nesting within the 

,s~l.e unit_ Section 2001(k) (l) applies to sales canceled or 

enjoined before JU~y 27, 1995, and section 200~(k) (1) requires 

the agency concerned ,to 'attempt to award and release offered 

" s"alea co other qualifieGl bidc1ere in thee'V'en'l:. che origina.l 

hi~h bidder is unqualified or has ~ejected the contract, 

Sec:~ion 2001 (k} (~) does not apply to :iJales o£ferCllld before 

Oc~obe;r 23", ~9Q9, nor to sales that are impossible to award on 

th~ir originally advertised terms, vo~ume6, and bid pricG~_ 

Dafendants are enjo~ned to immediately awardj release, 

and permit to 09 completed all 19a~el!l ;subject to seetion 

2001. (~) (1.) as dec1ared in this order. "However; ·wit:.n :t"espect. 
, ' 

to offered sales subject co a preceQi~g injunc~1ort issued by 

another "court. t:his order "'6ba~1. ope:t"ate on1r as a dec:larato:ry 

judgment u,nder Faderal Rtl~e of civil P:t:'ocedur~ 57 and ::aB 

24 - ORDER 
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U.S.C. § 2201. Plaintiffs m~y seek relief in the oourt tha~ 

issued t,he preceding injUnct10n or in ~hi~ ~ou~t subsequent 

to th~ issuing court's rnod1ricacion or vacation of the 

pr~cedin9 injunc~~on. 

D~fendants' oral motion to dismiss.Western Timber's cl~~ 

is granted. West:.ern Timber'~ moeio:rJ. to clarify (#225) is 

denied and its claim is. dismissed. Defendant-intervenors' 

motion for pre11roinary and permanenc injunctions with respect 

to pre-31B Sales (#18 in cooeoliqated case 95~6384) is dsnied 

as moot. ~laintiff's mo~ion £or SUMmary judgment (#64) and 

mO.tion to cJ.arify (#209) are granted in part and d.eni~c'l in 

pa:r::t as indicated in this order. De~enda.nts ' motion for 

~ummary' judgment. (#1.12) is denied. Scocc Timbe~ Company's 

m9tion £or $urnmary judgment (#0-1) is granted in part and 

deX?-~ed in part as 1ndieated in t.his order. Oetendant:-

~~tervencrs' mocion for a preliminary inj~nction against the 

release of· all sa.l~s caneeleQ. betore Jul.y '67. l.995 (~1.8 in 

case 95-6384) is denied and defendant-

in~erv.~nors' qomplaint (#1 in consolidated ca~e 95-6384) ~s 

d:i..5nnisseci . 

DATED this 111 day of January, 1996. 

25 - ORDER 
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I. STATEMENT OF JURISDICTION 

The district court has jurisdiction over the underlying case 

pursuant to 28 U.S.C. 1331. 

This court has jurisdiction pureuant to 28 U.S.C. 1292(a). 

The January 19, 1996 order of the district court (E.R. 340)1/ is 

an injunction requiring defendants/appellants to award, release, 

and permit to be completed in fiscal years 1995 and 1996, timber 

sales, located in Washington and Oregon coastal forests t which 

the Secretaries have determined to fall within the exemption to 

release under Section 2001(k) (2). By order dated January 25, 

19~6, the district court granted a sixty-day stay pending appeal 

of its January 19, 1996 order. On February 28 1 1996, one day 

prior to filing their opening briefs on the merits with this 

Court, and 26 days prior to the expiration of the initial 60 day 

stay, the secretaries filed a motion with the district court 

seeking to extend the stay pending appeal until this Court issues 

a decision on the merits. 

The district court deferred ruling on the requested 

extension of the staYt ordered additional briefing, and set the 

request for oral argument on March 22, 1996. At the March 22, 

1~96 hearing, the district court requested additional briefing 

and granted a temporary extansionof the stay. to and including ... 
April 3, 1996. On April 3, 1996, the district court issued ~ 

Y In this memorandum "E.R." refers to documents contained in 
the Excerpt of Record filed by the pilchuck Audubon Society and 
Oregon Natural Resources Council as part of the appeal on ~he 
merits. 
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order denying the Secretaries' requested relief in favor of a 

much more limited scay of only a few sales. Of the ~3? sale 

units which the Secretaries determined fell within the e:x:emption 

of Section 2001(k) (2), the district court ordered that 52 units 

must be released for harvesting by April 8, 1996. An additional 

22 sale units which the Secretaries noted had direct evidence of 

murrelets circling above the sale unit -- a behavior which the 

Protocol states indicates that murrelets are likely to be nesting. 

in the area -- must be released by April ~7, 1996. The district 

court gave no reason for the two week limitation of the stay o~ 

these sales. The court extended the stay for an additional 60 

days for the 25 sale units which the plaintiffs did not claim a 

necessity to begin harvesting immediately. The court finally 

noted that the sales which had been found to fall within the 

court's definition of nesting -- a total ot only 48 units -

there waS no need for any stay, because the plaintiffs were not 

challenging the nesting determinations at this time. 

In issuing this partial and very limited stay, the district 

COUrt stated that it was Itmindful of the irreparable harm that 

may result from the harvesting of actual and potential marbled 

murrelet habitat," and that there was some "potential" that this 

court would impo~e "some modification of the 'known to be 

nesting' standards articulated in the January 19, 1996 order." 

(April 3, 1996 order at 4) . 

3 
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II. STATEMENT OF THE ISSUE 

Whether this Court grant a stay pending appeal as to all 

sale units which the Secretaries' determined to be exempt from 

release under Section 2001(k) (2). 

:III. STATDmN'l' OF THE CASE 

The Secretaries of the Interior and Agriculture (the 

secretaries) respectfully request that this Court grant a stay 

pending appeal of the district court's Order of January 19, 1996 

for all sale units which the Secretaries determined fell within 

the exemption from release provided by Section 2001(k) (2). That 

order requires the secretaries to release for harvesting certain 

timber sales which the Secretaries determined fell within the 

"known to be nesting" exemption provided by Section 2001(k) (2) of 

the 1995 Rescissions Act. The district court, as described 

above, has issued a limited stay pending appeal. The court bas 

recognized that "irreparable harm may result from harvesting 

actual or potential murrelet habitat. II The court's limited stay, 

however, is insufficient. ThQ releaSQ of all sale units must be 

stayed, because, as demonstrated in the declarations of Spear 

(B.R. 373), Ralph (E.R. 372) and Madsen (E.R. 374), harvesting 

these sales will cause irreparable injury to the continued 

existence of the marbled murrelet y ' Conversely, the plaintiffs 

will not be harmed by a continuation of the stay\ After this 

Court's resolution of the merits of this appeal, plaintiffs will 

either be offered alternative timber or be able' to p~oceed in 

accordance with their contracts as explained below. Also, 

4 
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because the final decision on the appropriate scope of 2001(k) (2) 

must be made by this Court, see Alaska Wilderness Recreation and 

Tourism Association v. Morrison, 67 F.3d 723 (9th Cir. 1995), the 

Secretaries seek this stay pending appeal in order to preserve 

the status quo while this Court reviews this important question 

of statutory interpretation. 

REASONS FOR GRANTING TH~ STAY 

As discussed in our opening brief on the merits (filed 

February 29, 1996) and in our reply brief (filed April 1, 1996), 

the district court's January 19, 1996, Order articulated a new 

biological standard for the secretaries to ~tili~e in making 

"nesting ll determinations under Section 2001(k) (2) of the 

Rescissions Act. The arguments presented in those briefs 

establish that the Secretaries have a strong likelihood of 

success on the merits of their appeal. Indeed, even the diSCrict 

court predicts (April 3, 1996 Order at 4) that this Court may 

find it necessary to fashion some "modification" of the January 

19, 1996 Order. An even stronger showing of irreparable harm 

flowing from the district court's order is outlined below. 

Following the January 19, 1996, Order, the Secretaries have 

analyzed existing murrelet survey data accumulated under the 

Protocol to determine which sale ~nits remained unprotected under 

that order. Of the l37 sale units withheld from release by the 

Forest Service, 97 sale units are subjecC to releaee; 40 sale 

units meet the criteria for exemption from release set by the 

district court's January 19 Order. For the BLM, 3 of 11 sale 

5 
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units are subject to release; 8 sale units meet the criteria for 

exemption from release. The Secretaries provided these 

summaries, and all ocher attachments to this motion, to the 

district court as part of their request to that court to extend 

the stay. See, Declaracion of Jean E. Williams in Support of 

Motion for Extension of Stay, Exhibits 1 and 2 (as submitted to 

the district court). This information forms the basis for the 

court's statement, in footnote 2 of the April 3, 1996 order, that 

no injunctive relief is necessary for the sale units that fall 

withi.n standard established by the district court's January 19 

Order. 

Thus, in the absence of a complete stay pending resolution 

of the merits of this appeal, the vast majority of the sale units 

which the Secretaries had determined to contain nesting murrelets 

will be harvested, and the nesting habitat destroyed. In 

originally seeking a stay from the district court, the 

Secretaries submitted the Declarations of Michael Spear (E.R. 

373), Regional Director of the u.s. Fish and Wildlife Service; 

Dr. C. John Ralph (E.R. 372), Research Wildlife Biologist with 

the Forest service's Pacific Southwest Forest and Range 

Experiment Station; and Sarah J. Madsen (E.R. 374), Siuslaw 

National Forest Threatened and Endangered Species Coordinator. 

These experts' declarations demonstrate that any significant loss 

of murrelet nesting habitat will result in severe biological harm 

-to-this threatened species by further fragmenting the remaining 

murrelet nesting habitat. This harvesting will set back recovery 

6 
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of the murrelet by increasing the risk of predation on a species 

highly subject to this danger and by increasing the rate of the 

species decline. (See, E.R. 373, Spear Declaration, paras. 6, 

~O, ~2, 19, 20; Ralph Declaration, para. ~2, 13; Madsen 

Declaration, para. 9) (referencing Marbled Murrelet Recovery 

rlan) . 

Because release of the sale units in accordance with the 

district court's January ~9, 1996 order, prior to resolution of 

the merits of this appeal, will result in the 10s8 of the 

majority of these nesting sites, it cannot be seriously oisputed 

that severe harm will be visited upon this already tenuous 

species. Harvesting units ordered to be released under the 

January ~9 Order will be especially harmful because approximately 

2,700 acres of occupied nesting habitat currently withheld from 

harvest under Section 200~(k) (2) are on the Siuslaw National 

Forest, which is a "biological stronghold II for the species. 

(E.R. 374, Madsen Declaration, para. ~~) (E.R. 373 Spear 

Declaration, para. 14). There are 81 sale units currently 

withheld from harvest that comprise this acreage; of these on~y 

27 remain protected under this Court's Order. Thus, 

approximately 2,lOO acres of this occupied nesting habitat would 

be harvested. 

As was described in the declarations submitted, the current 

Siuslaw population could serve as a long-term sourc~ of 

dispersing murrelets as nesting habitat conditions improve 

elsewhere in the range of the species. (E.R. 373, Spear 

7 
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Declaration, para. 14. The occupied nesting habitat on the 

Siuslaw is of the highest quality -- the stands are located close 

to the coast -- and the trees exhibit the characteristics 

preferred by the speciee with the large, moss-covered limbs used 

for nesting. (E.R. 372, Ralph Declaration, para. 11) (E.R. 374, 

Madsen Declaration, para. 11) (E.R. 373, Spear Declaration, para. 

14-15). According to FWS Regional Director Spear, many of these 

forest stands are believed to be the most productive breeding 

sites for murrelets in Oregon and washington and probably support 

multiple nesting pairs. (E.R. 373, paras. 14-15). Obviously, 

harvest of the 54 sale units subject to release under the Court's 

Order would have an extremely detrimental effect on the 

contribution this population can make to the species recovery. 

(E.R. 372, Ralph Declaration, para. 11) (E.R. 373, Spear 

Declaration, para. 14). even the district court has acknowledged 

(April 3 Order at 4) the potential for irreparable harm if this 

vital habitat is harvested. 

The Secretaries submit that this severe environmental damage 

far outweighs any harm plaintiffs may suffer as a result of 

ext~nding the stay pending resolution of the appeal. Plaintiffs 

contend that continuing the stay will prevent them from 

harvesting,the s~le units subject to release under this Court's 
, ' ' 

Order because the "Rescissions Act' expires on September 30, 1996. 

The contracts which have been awarded or released under Section 

200l(k) (1) do not expire on September 30, 1996.!. However, 

plaintiffs are correct that the exemption from application of the 

8 
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environmental laws which currently governs these contracts will 

expire on September 30, 1996. Aft~r that time, the environmental 

laws will apply to them. Further, the Secretaries' authority to 

award alternative timber under Section 2001(k) (3) for rights 

which accrue during the statutory period will continue beyond 

September 30, 1996. 

Thus, regardless of the ultimate disposition of the appeal, 

plaintiffs will not be harmed by continuing the stay to permit 

this Court a meaningful opportunity for review. If the 

Secretaries prevail, the plaintiffs will have the right to 

receive alternative timber as provided under Section 2001(k) (3i. 

Because the authority to award alternative timber under 

2001(k) (3) does not expire on S~ptember 30, the short additional 

delay required to allow for appellate review will not seriously 

prejudice this process.~his is particul~rlY tru~ since under -
Section 2001(k) (3), which does not contain an exemption from t~e 

environmental laws, alternative timber will be proc~8sed through 

environmental standards and guidelines and procedures 'in the 

normal cours~The short additional deferral of this process to 

permit full appellate review would not Significantly change the 

timeframe for award of alternative timber. 

If this Court affirms the distriot court, plaintiffs could 

then operate the sale. Operations conducted prior to September 

30 would be conducted without application of the environmental 

laws. Operations under the contracts after that, time \010uld have 

to be consistenc with environmental laws and other original 

9 
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contract terms. While this would likely result in a need for 

modification or other contract r~med~es, the contracts do not 

expire on September 30, and plaintiffs' rights and obligations 

under those contracts continue. Thus it is cl~ar that the 

plaintiffs simply cannot make a valid claim that failure to 

harvest these sales prior to a final judicial determination of 

the issues now on appeal will cause them irreparable harm. 

Significantly, the district court did not rely on any 

potential harm to the plaintiffs in refusing to grant a full stay 

pending appeal. It simply noted that it was "reluctant to allow 

judicial procedure to trump the intent of Congress." (April 4, 

1996 order at 4). However, as we argued in our Reply Brief on 

the merits (filed April 1,1996), the true intent of Congress in 

E!nacting Section 2001(k) (2) was to protect murrelets and their 

habitat, not to allow that haoitat to be destroyed. (Fed. 

Appellants' Reply Br. at 13). The district court's erroneous 

reading of Congressional intent behind Section 200~(k) (2) thUB 

not only has infected its decision on the merits, but also its 

decision to refuse to grant a full stay pending appeal. 

Plaintiffs and the district court (April 3, 1996 order at 4) 

contend that a further stay would frustrate the legislative 

purpose underlying the Rescissions.~ot. However, failure to stay 
. .,',' .... .. ..' 

harvesting on all the units found by the Secretaries to be within 

the scope of the exemption provided by Section 2001(k) (2) stay 

.would undermine D...L~~~~~ection8 of the·· Rescissions Act 

manner. In 2001 (k) (2) , 

( 
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Congress created "provisions prohibiting activities in timber 

sale units which contain any nesting threatened or endangered 

species." Remarks of Sen. Hatfield, ~4l Congo Ree.·S 4881 (March 

30, 1995). Lifting Che stay now, while significant issues of 

interpretation remain, would fundamentally undermine the 

protections for threatened and endangered blra species provided 

in the law. 

The short delay needed ~o permit appellate review cannot be 

charged with frustrating the legiBlativ~ purpose. Though the 

process of awarding timber under 2001(k) (3) would not occur 

within the expedited timeframe of 200~(k) (1), Congress did not 

exempt timber sales under 2001(k) (3) from application of the' 

environmental law~. Further, though Congress specifically ----limited judicial review of sales under subsections (b) and (d) by 

prohibiting the issuance of any injunctions pending appeal, 

Congress did not include subsection (k) in this provision. See, 

Section 2001(f) (3). Balancing the tension between these 

statutory directives in the context of this motion for stay 

mandates granting the stay. Timber sales will proceed or be 

replaced upon reaolution of the appeal, but with consideration of 

the imperative need to protect this fragile species. A stay for 

all units subject to the January 19, 1996 order is therefore 

warranted. 

:IV. CONCLtI'BJ:ON 

Granting a continuance of the stay pending appeal initially 

granted by the district court will preserve the status quo 

l~ 
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pending appe'al and not pose any increased risk of, harm to the 

appellees here. For the forgoing reasons, the Court should grant 

a stay pending appeal of the Order. 

Dated April 4, 1996 

Respectfully submitted, 

Albert M. Ferlo, Jr. 
Attorney, Appellate Section 
Environment and Natural Resources 

Division 
Department of Justice 
Washington, D.C. 20026 
(202) 514-2757 
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E X E CUT I V E OFFICE o F THE PRE SID E N T 

04-Apr-1996 10:30am 

TO: (See Below) 

FROM: Dinah Bear 
Council on Environmental Quality 

SUBJECT: murrelet sales stay order from Judge Hogan 

Yesterday, Judge Hogan issued his order on our request for an 
extension of the stay from his earlier injunction to release all 
timber sale units on national forests and BLM units in Oregon and 
Washington for which the government's "known to be nesting" 
determinations for marbled murre lets did not meet the criteria set 
out in his decision in his January decision. You will recall that 
Judge Hogan granted a 60 day stay upon issuance of his injunction, 
and that those 60 days ran out on March 25th. Argument on the 
case before the 9th Circuit Court of Appeals is scheduled for May 
7th. We asked that the stay of his injunction be extended until 
such time as the 9th Circuit Court of Appeals issues it decision, 
and, in the event that the court did not extend the stay, that 
Judge Hogan grant a 5 day stay so that we may seek a stay with the 
Court of Appeals. 

We also suggested that if Judge Hogan refused to grant our first 
request, he reconsider his determination regarding 22 particular 
sale units for which the court's "known to be nesting" standards 
were almost, but not quite met. 

During the 60 day stay period, Judge Hogan had asked industry 
plaintiffs to submit a list of those sale units which the 
government had determined would not meet the "Hogan protocol" for 
"known to be nesting" AND that the industry claimed had to be 
harvested immediately in order to meet the Rescission Act's Sept. 
30 deadline. " 

~ 

Of 100 sale units that the government had concede~ would not meet 
Hogan's protocol for "known to be nesting", industry plaintiffs 
listed 75 sale units on which they contend they must commence 
harvesting immediately to meet the Sept. 30th deadline. 

In yesterday's decision, Judge Hogan acknowledged both his concern 
that the judicial process will "trump the intent of Congress" as 
well as his recongition that "irreparable harm . . . may result 
from the harvesting of actual and potential marbled murre let 
habitat." He also conceded that the 9th Circuit might modify the 



standards he set out in his order, although expressing skepticism 
that they will overturn it completely. 

Based on his balancing of these equities, he ordered as follows: 

o as to the 25 sale units that the industry is not claiming 
immediate need to harvest, the stay is extended another 60 days; 

o with regards to the 22 "close to meeting Hogan's standard" 
sales, he has extended the stay for 14 days (presumably to allow 
the agencies the opportunity to resurvey. Unfortunately, 
murrelets are just now beginning to return to these units and it 
may be very difficult to meet his standards. The full population 
isn't expected until May.) 

o as to the 52 remaining sale units for which plaintiffs 
claim an immediate need to commenCe harvest, the stay is extended 
for 5 days (to let us get to the 9th Circuit.) 

o no stay is necessary for the 48 sale units that Hogan has 
determined include "known to be nesting" murrelets, as the 
industry has not challenged that determination. 

DOJ will begin preparing the appeal. 
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Don Knowles (503) 326-6282 
Thomas Lee (503) 727-1117 
Karen Mouritsen 219-1792 
Roger Nesbit (503) 231-2166 
Chris Nolan 395;"4941 
David Shilton, 514 -4240' 

Al Ferlo, Anne Al my 
Tom Tuchmann (503) 326-6254 
Sue zike (503) 326-7742 

NUMBER OF PAGES: 

DATE: 3 April 1996 

FROM: Jean Williams and Ellen Kohler 

MESSAGE: Court's Order on Extension of Stay 
for (k) (2) sales 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DrSTRICT OF OREGON • 

) 
NORTHWEST FOREST RESOURCE COUNCIL, ) 
an Oregon Corporation, ) 

Plaintiff, 

and 

SCOTT TDlBER CO., VAAGEN. BROS._ 
LUMBER INC., and WESTERN TDmER 
·co. , 

Plaintiff-int@rvenors 

ve. 

DAN GLICKMAN, in hia capacity aQ 
SQcretary of Agricul t.ure; BRUCE; 
2ASBITt, in his capacity as 
,secr~tary of the-znterior, 

Defendants, 

and, 

_OREGON NATURAL RESOl1f(t:E e011HCIL, 
. e~ ale 

) 
) 
) 
) 
) 
) 
) 
J 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

------------~-------------------) 
. ~. 

Case NO. 95-6244 
Lead Case 

Case No. 9$-6267 
Case No. 95-6384 
Consolidated cases 

ORDER 

Defendants have ~oved (#393) to extend the court's " 

1 - SECOND AMENDED' ORDER 
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3anQary 25, 1996 ~tay cf.i~a Janua~ 19, 1096 ordQr unti1 

such t~e as the Ninth Circuit court of Appeals issues its 

decision on appeal of the January 19, 1996 or4er. Af~er 

hea~inq oral ar~ent on March 22, 1996, ,this oourt extended 

the stay untl1 Apri1 J, 1996, in or4er to facilitate further 

brief~nq r~garaing which sales do not meet ~he caurtts 

"known to :be nestinCJ" standards and as to whi¢b harvesting 

must commen~e immediately in order to meet the Septe~er 30, 

1996 expiration of the Resc1s~1ons Act. 

In rQspons~ to ~~ Mareh 22, 1996 hearinq, NFRC 

s~1tted a memorandum listing 61 sales with .reqard to which 

the ~overnme~t has, 4ete~inQ~ no ~hreat.~ed or andanqere~ 
.", ,.. 

bird species a~e ~~ to be nes~ing8 ,~der, the stanaards 

articula~ed in ~bis court's 3a"uary 19, 1996 O~d~.l NPRC's 

Seoond aupplemen~al Memorandum in OPPosition to Defenaant~t , 

KGtlo~ for ExtensiDn,of January 25, 1996 stay (#41G) at 2-3. 

scott Timber Company submitted a memorandum listlnq 11 sale 

units, whiCh should be released "{a]t ill .m:in1111~"" SQott 

T~ber Co.'s Response Fallowinq March 22, 1996.Hearinq 

(#417) at 2. In all, plaintiffS have listed ~4 sale units 
.. ' . 
'~~bh respee~ to which they conteftd harves~ing mus~ co~enQe 

bY April' i, 199G, in 'order to ~eet the aesaission AC~'S 

Sept~ '30 F 19.96 de$Qli~e . . '. - -
't· . On cme of the sale units of the wirariver saler the Pol!'a§t 

. Sarvi~A dete~t~d eVidence of sp~tted owl nestinq: since NFRC only 
opPoses extension of the stay as to 63 sale un~ts, it appears NFRC 
Cloes'~ot' oppose extension Of the stay as to tnis sale unit. 
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'the 9'o ...... ~l'U1lent concedes that, und.er :'"the ·standard 
, ' 

artiCUlated by this court. • • • 100 units are subjact ~o 

.' release, inc1UClin9 the 75 units for "hieh plain1:iffs seek 

immediate release. .. 
Defendan~sl Resp~nse PurGuanu 'to 

Court"s Maroh 22, 1996 Orde~ (#419) ,at 3. Nevertheless, 1:he 

government urges the co~t to ext9na the ctay GS ~o all 100 

sale units,' arquinq ~at the balance of harms is in its 

.fav-or qiv~n the potent:i-al damage ~o mar))~e4 :murre~ets. In" 

the event the court does not exten~ the stay, the qovernment 

urq~ a five-day stay so that lt may seek ,~ ~tay with the 

Nin~ Circuit Cou~t of APpeals. z 

~n the event th~ court declines to e~end the stay with 
. . 

reqard to 811, 100 sale units, the qover~ent argues' that ~a 

'stQy should be exten~e~ with reqard to 22 ~ale ~n1ts for 

~ich the Qourt' s -known to be nestinq" staJ'\dards were 

a11'llo~t', bUt not quite, met. With regard, to 13 ,?f thes~ 22 

sale uni~~.Cthe 13 sala u~its are listed at paqe four' of 
, , 

de~endant's Response PUrsuant to court's Ma~~h 22, 1996 
. ' 

Qrder .('410»r the Noreat sarvioe detect~d ~~relets 

circ1~q over sale unit bO~hdarie$. With reqard,to the 
. . 

othor nine li!Ia1e units (also listed ~t pa.ge four or 
, . 

defendantts,response (#419», the Forest Service observed . . . 
~~e~$~ nesting behav.1or near, put ou~s1~e, sale unit 

, ~. ... . : . 
" 

!3 ' The qovernment, also asks the court: to extend t:he' stay 
with r~gard'to the ·4~ sales 'that meet the, co~t's ~~nown tQ be 
nestin~b standa~da~ ,Howover, bQ~ause ~e CQuxt's,Qrder aoes.not 
require th,~ release of sale units l1leet.inq these 'st.an(lard,s r· no 
injun~tive relief is neees~ary with regard tothes~ sale,~i~s. 

3 - sECOND AM1!'JmED OnDER 
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bQundaries .. 

Throughout this litigation, the CO~~ ha~ repe~ted1y 

~phasized its reluctance to allow judicial pro~edure to 

t~p the '1ntent Qf Con9~ess. This 15 what may happen If 

pl~int1ffG are not able to execute their ttmber sale 
, ' 

cont~acts by Suptember 30, 1'96. At the 'same time, tbe 

court i~ mindful of the ,iX'reparable harm that may re~lt. 

!rOom the ~arvest1n9 of actual'ana potential marbled murrelet 

habt~at. MO~8ov~r,'whil~ deeminq it unlikely th~ eour~ of 

Appeals will reverSa this court's January 19, 1996 o~der, 

thG court r~co9ni~es thA p~~@ntial for s~mo modification of 

the -known t? ~ nest~n~·standardS articulated in ~he. 

January 19, 199'. 'ordezo •. 
. ' 

With these principles 'in mind, the court decides as 

"followl'. With reg'ar4 t.o the 25 ;,a.l~ W1i~" a,s to which 

pI~in~iffs do not claim a necessity to ,commence i~ediate 

baryest in ~rder to meet the september 39, ~896 dead11ne and 

as tQ Vhich the ~e~endants have determin~d no threate~ed or 

enaanqereQ bird speciAs is "kn~wn to be nesting" undar the 

',standard.s articulated by this court, the January 26, .1996 
, , 

"Qed to'oommence harvest ibme41at~ly in,or4er to meet tQe 
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september 30, 1996·4ead1~.e, as to which ~he defendants havQ 

determined no thre~tened or endangered bi~d species is 

-known to be nesting" under the 5tanc1~da arlicul.a.ted by 

this court. and which are not included in tbe 22 sale units 
\ 

on which threatt!ned or endangered b1r(1:i are "almost" known 

to ba nostin~, ~ha JAnuary 26, 1996 stay is extended 5 days. 

AS to the 48 sale units as to which ,the relevant 

qavornm~~t ageney dGterminQd ~h~eataned ~r endangered bird 

species are -known to be nesting" under ~e standards 

a~iculated in the January 19,' 1996 orae~r th@ra 1~ not a 

SUffic~,e~.'t: controvt!rsy before the court insofar as . . ' . 
plaintJ.f'f.s have not cha,ll:-enCJed the 90VerJ'.llllQ~t:.' s II]c,nbwn to b~ 

l'1~ting" c!ete~inations .~nd do not at this time seek the 

r6J.ease .. · at these B,a1f'i:! units e, Furthermore, t;he sale unit;.. of 

the Winriver'sale within which spotted owls are known to be 

nesting neea not be released. 

DlIr.TEI:\ this ~ day of April. 1.9!6. 

, . 

5 " - sxeoRD AMENOEO ORDER 



04/,93/96 15: 43 

u. S. DEPARTMENT OF JUSTXCE· 
BNVXRONMENT AND NATURAL REgOURCES DIVISION 

GENERAL LITIGATION SECTION 
601 PENNSYLVANIA AVENUE, N.W. 

WASHINGTON, D.C. 20004 

FAX NUMBER (202) 305-0429. -0506 
CONFIRMATION NUMBER (202) 305-0503 

PLEASE DELIVER TO: 

To: Don Barry 
Bob Baum 

David Gayer 
Dinah Bear 
T~d Boling 
Peter Coppelroan 

Lois Schiffer 
Jim Simon 

Al Ferlo 
Greg Frazier 
Mike Gippert, 

Jay McWhirter 
Jim Perry 

Jeff Handy (503) 
Nancy Hayes 
Elena Kagan 
Don Knowles (503) 
Jim Suth~rland(503) 
Karen Mouritsen 

Kris Clark 
Roger Nesbit (503) 

Diane Hoobler 
Chris Nolin 
Rick prausa 
Tom Tuchmann (503) 
Sue Zike (503) 

NUMBER OF PAGES: 9 

DATE: April 3, ~~96 

208-4684 
208-3877 

456-075:1 
514-4231 
514-0557 

5~4-4240 
720-5437 
690-2730 

326-3807 
208-5242 
456-1647 
326-6282 
465-6582 
219-1792 

231-2l66 

395-~ IOls>::r 
205-1045 
326-6254 
326-7742 

FROM: Paula Clinedinst, Paralegal, (202) 305-0431 

MESSAGE: N~C v. b\ic~n' . 

~ it? 17l~hff <?cOlt-lim\;J;y Co's 
~'«~ I'D Ve (Ct'1.liLu1-jt;' r\e0p0Yf76 

1'0 (OlAv t~ ?J2-V) Cf if DrdlA'· 

141 001/009 
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l. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

Michael Has1und, OSB ~7203 
Scott W. Rorngren, aSB 88060 
Shay S. Scott, OSB 93421 
HAGLUND & KIRTLEY 
Attor.neys at ~aw 
1800 One Main Plaoe 
101 S.W. Main Street 
Portland, Oregon 97204 
(503) 225 ... 0777 

. Attorney~ for Pl~intiff Soott Timber Co. (No. 95-6267-HO> 

IN 'l'Hlil UNITI:1O STATES nIS'I'RIC'l' ~OURT 

FOR THE DISTRICT OF OREGON 

NORTHWEST FOREST RESOURCE ) 
COUNCIL, an Oregon ) 
corporation, } 

) 
Plaintiff, ) 

) 
v. } 

) 
DANIEL R. GLICKMAN, in his ) 
~apacity as Secretary of ) 
~griculture, BRUCE BABBITT, in ) 
his capacity as Secretary of ) 
Interior, ) 

) 

No. 95- 6244-HO (Lead) 
NO. 9S-62Ei7-HO (ConSiol1dated) 
No, ' 95 .. 6384 ... :80 .(Consolidated) 

PLAINTIFF SCOTT TIMBER CO.'S 
SURREPLY TO DEFENDANTS' 
RESPONSE PURSUANT TO COURT'S 
MARCH 22, 1996 ORDER 

17 Defe~aants. 

18 In Defendants' Response Pursuant to Cou~~'s March 2~, 

19 1995 Order, defendants seek an extension of this Court's order 

20 staying relea.se o'f timber sales unde:l:' Section: -2001 (k) (2) of the 

21 R.aciss~ona AQt, wiehins ~t to' contiuue in ~ffect for all sale 

22 unit~. De£en~ancs cite tQ nnew evidence q in their Response, 

23 necessitat~ng this eu •• eply. 

24 Plaintiff Scott Timber co. ('ISCOCt.: Timberll) I pursuant 
i 

~; to th~~ Co~.t'~ order, subm~e~ed a '~~st ot e1even sale units in 

Page ~ ~ PLAINTIFF SCOTT TIMBER CO.'S SURREP~~ 
TO DEFRNDANTS' RESPONSE TO COURT'S; 
MARCH 22, 199G ORDER 

1lA.GLtJl!j~ '" KIRTLEY 
AT'rORNEYS i..T LAW 
QN~M"'lJIInACE 
18'!L~_~~,~I.Da 
PO~, OR£cX)N ~ 
~Lf.PIIQ"'C (SUI USo4'r1'1 

SWH\swhlt7539 



04/03/96 15:44 fr 
APR 02· '96 14:11 TO~12023050275 fROM-HAGLUND & KIRTLEY 

3 

4 

1 " 
£i~~ sales which must ~e released immediately in order for it to 

com:plete operati.onSi on the sales by September 30, 1996_ 

In their Response, defendants present what they assert 

is new material, not p~e~ieuBly bafore ~he Court, regarding 

~ alleged lInesting behavior" in twenty two. units. This evidence is 

6 not new. Scott Timber previously submitted ~pecific factual 

7 evidence on all of the sales it wishes released immediately. ~ee 

8 Peclarati.on of Pete Quast and attached exhibits. Scott Timbe~ 

9 

10 

11 

12 

13 

14 

1S 

submitted this evidence so the Court could determine for its~lf 

the extent and nature of any evidence regarding murre~ets. 

None of the evidence, even if assumed to be correct, 

meets the criteria in this Court's order for 'meeting 

Seotion 2001.(k) (2)'s "known to be nes~ingh s1:anda:rd.In faot, 
I .• 

defendants' Response seems to be requesting th~s court to 

reQonsider and ~evise its earlier Oraer of January 19, 199' 

1G (1IOrder"), interpreting 2001(k) (2). TWo typas of "new evidence" 

l. 7 a;re addressed l;.1y defenQ~;n.ts ~ 1) nesting d.::t'ectiQna nca.r I but 

18 cutl;.1:i.de, o;f sa1e unite, and 2), oircling el.bove units. Suoh 

19 evidence cannot eetabl1sh "ne~tlng" unger the l';It.:atute 'or this 

20 coure'~ order. 

21. FO~ nine sale units, defendan~s merely a11ese nnest1ng 

22 Qetection~ along tbe edge or ex~remelV near the boundaries of the 

23 sale units_ n p,etendents' Response at p_ 4. 1~estin9 outside a 

24 unit, r~gardless of how elos9 it is to a unit; simply dces not 
, 

25 meet the statute's criteria for exemption, requiring that a 

26 

. Page 2 - PLAINTIFF SCOTT TIMn:E:R CO.' S ST,.lRREPLY 
TO DEFENDANTS' RESPONSE TO COURT'S 
MAP-ctt 22, 199 r; ORDE!~ 

IIMiUJlIP & JaIl~ 
"1T~ It.'t lAW 
GNIS MAUl PUCE 
10l ~W. ~Jl'I, SIJI'I'E , •• 
fOITLAND. OUCOGH ~ 
TJlt.CrHOI'I5 c:m3) 21M'" 

~\ .. ~'7!l3!1 



04/03/96 15:45 fr 
APR 02 '96 14:11 TO-12023050275 FROM-HAULUND 8 KIRTLEY 

1 

2 

3 

4 

threatene4 g~ endauge.ed bird. 5pcr;;;ies 16 known t.o be nest1ng "in 

the sale unit.p See ehis courcls order at pp. 9, l6-17.l ~his 

Court wrote Ilene plain language and legisla~1ve history ot 

Sec~ion 2001 {k} (2) require evidence of a nest looated within 

5 sale unit boundaries _" order at p. 16. The . 'Court further noted: 

6 

7 

s 

l.0 

A "known to be nesting" aetermination. may not 
be based only on behavioral ob~~rvations of a 
murre let located outside sale unit 
boundaries. This requirement precluQes 
nesting determination~ baeed 501e1y on the 
~ishting of a murrelA~ outside sale unit 
boundaries (including oircling), or any 
eviden~e not "locate4 within ~~le ~nit 
boundaries. 

11 Id. See analogous ~rohibition of the creation of buffer zones or 

12 

13 

14 

15 

16 

perimet.ers around land decla.red to :be Wildern~ss" ;Northwest 

Motorcygle AssQciation v. U,S. Dept, of Agrigulture, 18 F.3d 

1468 1 1480 (9th Cir. 1994). 

Indeed, this oourt specifical1y addreased a 

hypothetieal situation in which harveet1n; would expose a nest 

17 "just inches c~tside" a unit. Order at p. 9, n. 3. ~h~~ cou~~ 

18 found it impossible to read 2001(k) (2) as allowins a sale to be 

19 stopped due to nesting activity outside the unit, rega~dless of 

20 hew ~l~se, and regardless of the harm to a bi~d ap~~e8 which 

21 misht resu~C from the h~rv~st. ~d. This court wrote: 

23 

24 

2' 

No mQtter how broadly nne~tingn is ~et~ned, the nesting 
activi,ty must be known to be "within the acreage that 
is the subject at: the sale unit." Invok:1ng tne 
200~(k) (2) eXGaptio~ when no nQgt~ng activity ie kncwn 
to be occurring within sale un1t boun~a~1es 1s 
inconsistent with thi~ plain language. 

Page .3 - PL.AINTIFF SCOTT TIMBER CO.' S SURREPLY 
TO DEFENDANTSf RESPONS2 ~o CODnTIS 
MARCH 22, 1996 ORDER 

IMGE,'III'/P .. KIRT1.EY 
"TI'O~5 AT J.\W 
ONE MAIN PLACR 
101 S.W. MAIN, SlIJTII: .allll 
toRTUI'(D, O.CON .-r21101 
T&Iofl'ItOl'f5 ~) ~17 

c:wJJ\lIWhk1S39 
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Tne Closest or tne nesting detections near scott's 

units was approximately 85 meters from the bound~ry of Unit 3 on 

3 Wapiti 305. Exhibi~ 24 to Declaration of Jean ~. Williams. 

1. 

2 

4 Since this QO~t's own Order ~lready rejected the idea that 

5 nesting activity "just in~hesll f~oln a Wlit could prevent its 

6 release, it obv~cusly will not bar ~elease baaed on neeting which 

7 is, at the olosest, as meters from a unit. 

S Th.ee of Scott Timbe.'~ units a~e argued to have 

9 evidence of "oircling hehavior directly over the sale unit" 

10 Units 2 ana 3 on Fivemile Flume and Unit 1 on Indian Hook. 

11 Defendants' Memorandum at p. 4_ Again, evidence of circling over 

l2 a unit is not relevant to a determination tha.t birds are "known 

13 

14 

15 

16 

17 

18 

19 

20 

21. 

22 

23 

24 

2:5 

26 

to be neBt1n~n within tbat unie. This court wrote: 
I 

Section 2001(k) (2) requi~es not only that a murrelet be 
known to be nesting, but also that 'the neeting be known 
to ~e occurr~ng within the sa1e unit. Assuming chat 
ohservation of a circling murrelet permits an observer 
to "know" a murrelet ;i.s nesting, the~e is no evid.ence 
in the recorci that the observer can "know" that the 

I 

circling murrelet's negt l~ within ~~lc unit 
boundaries. 

Order a.t p. 10. 

Indeed, ~he Qi~cling which was observed over soott'~ 

units shows that ciroling over a unit cannot prove nesting in 

~nat unit. The observation of circling above ~he Indian Hook 

sale, for examPle, involved a bird flying from outside the unit' 

J?age 4 - PLAIN"l'Xli'i' SCOTT TIMBER 00.' S SURREPLY 
TO DEFENDANTS' RESPONg~ TO COURT'S 
MARCH 22, 199' ORDER 

llAGLVII'U • ~J:Y 
,A.Troaxns AT lAW 
0"'1: HUM .' .. \I!1r: 
101 loW. ~,RrlTIIII_ 
1'ORl1AND, OREGON 9n04 
TlUI'HONE Cl!VJ. nW7TJ 

~\$whlc7539 
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1 ove~ the no=theaa~ corner ot Che un1c and out again. Its flight 

2 involved crossing over another unit before it cro~sed over the 

~ndian Hook unit. Declaration of Peter Quas~. Exhibit 6. 

4 Obviollsly, the bird did not ha\Te a nest site .in each area it 

5 crossed over. This court Order specifically concluQed that 

6 nesting determination~ may not 0$ based on oi~aling. O~der at p. 

7 10. Se~ &li2 Conelusion. order at pp. 20-21, wherein this Qourt 

8 wro~e that evidence of current nesting within e~~e unit 

9 boundaries must be based on the observation of evidence looated 

10 sub-canopy wicb1n sale un1c boundaries. Circling above "a-unit, 

11· at anywhere from above canopy height to four 'canopy he~ghts, as 

12 was observed for the Scott sales at issue, s~mply does not meet 

13 2001 (k) (2) , s standards'. 

14 Defenaants' attempt to revive its failed arguments 

15 copcerning the evidence whioh may be utilized in making a nkno~ 

16 to be nesting" determination must fail. Scott Timber's earlier 

17 

18 

19 

sUbmission of detaile4 evidence ~egarding ea~h of the units ~t 

wants releaaed now shoul'd be responsive to any questions the 

Court might still h~ve on the nature of ~ny evidence of m~rrelet 

20 

21 ; I 

22 

24 I , 

Page 5 - FLAINTIFF SCOTT TIMBER CO.'S SORREPLY 
TO ~SFENOANTS' RESPONSS TO COURT'S 
MARCH 22, ~996 ORDER 

, ' 

1lACl-\J"P • ~ 
A 1'l'CUUIIlYIlo T 1.0\ W 
Old M'A.IH PI.lC!! 

~~~jS_~~~ 
'RworllQI(!l (!113) ~"' 

SWH\ .... hJc'7 &:3 fl 
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2 

3 

~e~ting near a ~Qlt or circling Over a 

allowed to expire, and soott should be 

of the units it must,begin on in order 

Ufit ,. The stay should be 

ailowed to begin harvest 

t~ complete activity by 

4. 

5 

7 

s 

9 

10 

11 

J.2 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

26 

September 30. ~ 

2
.J~ 

Dated this ~ day of April, 1996. 

page 5 - PLAINTIFF SCOTT TIMBER CO.'S SURRSP~Y 
TO DEFENPANTS' RESPONSE TO COURT'S 
MARCH 22, ~99 S ORDER 

Il'AGl.lIl'Ql1 '" ICI~ 
A~S"TLAW 
ONE MAIN .UCIt 
10, 8.W. MArM. ","e I ..... 
POItTCoANO. OIUGON 972G.4 
TIt"DnO~l ~U) U50G777 

swm._'b](1!n !I 
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1 

3 

4 

5 

G 

7 

, 8 

9 

10 

11 

12 

13 

14 

15 

l.6 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

C~~~IFrCATE O~ ~~RVTC~ 

I hereby cer~ify that I serveQ'the foregoing PLAINTIFF 

SCOTT T%HaKR CO.'S SvaREP~Y ~o ~mFBNDAHTi· RES~gNSE PURSUANT TO 

COURT'S MARCH 22, 1996 ORDER on the following parties; 

Ms. pact1. A. Goldman V::r::A FAX I: REGlJ'IaAR MAJ:L 
Mr. A~am J. Berger 
MS, Kristen J. Boyles 
Sierra Club Legal Defense Fund 
705 second Avenue, Suite 203 
Seattle, WA 98104 

Ms. Marianne Dugan ~IA REGULAR ~L 
Ms. Decorah N. Mailander l 
western Env1ronmantal Law Cent r 
12~G Linooln Street 
Eugene. Oregon 97401 

Attorneys for Plaintiffs 

Mr. Mark Rutziok V%A FAX AND ~ HAtL 
500 Pionear Tower 
eee S.w. Fifth Avenue 
Portland, or~gon 97204 

Attorney for NFRC 

Mr. Jim Sutnerland 
u.s. Attorney's Offi~e 
701 High Street 
Eugene, Oregon 97401 

Ms. Michelle Gilbert VIA PAX AND REGULAR ~L 
Mr. G~o£frey Garver ' 
U.S. Department of Justice 
Env. ~ Nat. Res. Div. 
60~ pennsylvania Avenue, N.W., suite 854 
Waeh~ng~onr ~.c. 20004 

Ms_ Je~n Williams V.A ~AX ~ 
U.s. Depar~ment of Justice 
Wildlife & Marine ~esourees Section 
Env. & Nat. Res. Div. 
601 P~nnBylvania Avenue, N.W., 
Washington, C.c. 20004 

Suite 5000 

AtbQ~ey~ fQ~ Pe£e~d$nt~ I 

JlA,C1.lfNp A KlITl..n 
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OI'lE MAIN PLItCE 
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Ms. Pa~riQia M. Doa~ V~ REGULAR MAIL 
Schwabe. Williamson & Wyatt 
1211 S.W. Fifth Avenue, Ste.~600 
portlana, Oregon 97204 I 

I 
by serving a t~ue and correct oopy thereof to said par~ies by the 

means indicated and on the date stated below. 

DATED Ap;E;'il. Z!!!.. 1996. 

, osa BaOEiO 
$cott, 08B 'J42J. 

ys for Plaint;i.££ 
Ti.mber Co. 

:#mBvt :ran:~Y 
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ftL&pnON£ ~) ns.tJ'1'71 

Page 2 - CERTIFICATE OF SERVICE SWH\a~"S39 



09/13/95 WED 1i:25 FAX 202 456 0753 
9-13-SS lS:23 

• 1d-J.a..-IIt> l.~!"~ ;'ilJ;:.t'1. Ut .JI,.,-=O ...... c. 

CEQ o 
~002 

202514423l;# l/ll 

SEP &'3 :15 8;41 P'ROM US ATT'!' e·UGSNE 9R~ . ,PAGE·. GlI2 
• 

OPmNAL FORItt 98 (1-90) . 
F.A~ ,:TRA,NS"'.'TTAL 
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' . .l'/~. ',~6d ' 

From 

aENEII."L sawlC!E ADN\NIST~TION 

... 

95, SEP I~, A" g: 18 
:.;LERi<, U.S •. DIS TRier COURT 

. 'CJSroTRlCf, OF OREGON 
GEtIE~ OREGON 

. BY. _ ... 

IN. 'ms UKrrBD S'l'ATiB' DISftICT 'COCIT 

POll '1'SB DtS'1'RIC'l', OF OasSON 

HOR.'1'IDlIS'l" lORJlQ1f USooacB9 ) 
COUHCIL f 

) 
, , ) . ' 'laineiff, ,) Civil No. S5·'15244.-BO ' 

) 
v, ) OeD. 

). 

.DAM GLICDGH, at '.1., ) , 
CefendanU ) 

'l'b;La ill SA aC:,t1on ,.fo% 4eclazoatO%Y . and i~'UDOti~ relief 

. to ,c~91 de~aaa.Dt8 to award and_re1ea •• all ttmbe~ sal •• 
" . 

otterec! . pli'io~ t'o tob$ 4a~.' of th. enactmezJ.t of' t~ Bmergenq-. .. ., 
, . 

Sa'.l.V&gB T~~ $u.e fiogzam '1D all Mtional rorests :l:u Oreson 
~ \.' . .. 

,apd W&8hi~9COl1 ueS all 'Bureau of' 1A.nc1 MaDagemeut ,( IIBlM'D) . 
" • I 

. 41.tl'i.c:~. iD weltlte!=D Ore!JCUl, "b whi~h 00' ondanga:r:e4 bird . . . . 

,1Ip8Ciee , £.s,' kn.owa to be I1elit:1ng., 
o • ". : • I • •• 

\ . ,aD'., 
OA, JUl.y 3'.' 1995 r Pneidat ·C1Uleon si.gned. into' liLw Pub. 

sec~idn,2QO. c~ tbia , " . 
1. ...... cor;lt .. ~ a ,.eriea o.e 'provtai.cma e:at.&J)~1.h1.Dsr an .,,1:-gtallcy 

.~,~~ge~ T~ seale Program. ". ~8ec:ei.= (Ie) (1) tir.ct. the 
. , 

-~~d. ~ ~l.o&.. oe eeJ:t.aiD pJ:'eY'1.ou..l.y o;t~.hc1 ~1ZQl:)er s&.1 •• " 

aa fo11~.& 
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. ", 
.. 

(1) AwaN ~ ,:eleaae required _.. BotrittlatancUD9 
any othe" prO'\li.lgn ot law, withiD.5 da.ye. aft.er the 
date oe tho enactmaDt of this Aet, tbe Seoretary 
eonc:emed iball aet to' award, ralflU., ~ pellDit to 
be c~l.ted in fiscal yaa~ 1995·and 1991, with no, 
c:ha.age 1A orl.!imllly' il4veZ'tllec1 t~, vo lum. a , am! 
~1d prices, all timber sal. C~tr.Ct8 af~.~e4 or 
awa.:r:dad bef:ora that date iu UJY we o~, the Naeicma.1. 

. roZ' •• t 8,.sr.am· O;m' c1illtr1ct; of the BU:'eau of L&JSd 
Maa&g~ ~.Ct to section 311 of JUblic Law 101· 
121 (103 Stat. 745). The retUnl of the D1c1 bc:o! of 
the high b1~r eball not alteZ'. the Z'.IIii~a.s.ibili t.y 
()~ ,t_. S8Cz:atuy c:ona.rD~ ~o comply wit:h this 
pan.gzaph. 

Section §Of ~. L .. 101·121 (103 St,at" '45~ mandated· 

t.~mbe:r.'" .salea iD apeaiZ1e4 volumes :I.Jl fiscal yea~, 19'0 in 

Ong~ aA4 WubUii,toJl •. 

P'.~Qtif: allege. t~t ~he units of the Na~ioDal Pare at 
S~ten or ~i~trtct[al o~ the B~ subject to sectio~ )18 o~ . " . 

~lle ~v 101~~21 .ef~ to iD BBet10n 2001'~) (~) Gr~ 'the 

",C.$:Ollal J:o~st. of, Qntgon ~. Waabington aact the BUM, 

.C~l'11.t;ative wericts ~ Weacem Ongc;m. If car;jlaint, p. 5 .. , . . 

Pe~en~tl di.a~ee with pla1~tifft! Inter,pretat1on o! , ., 

'the 'language ',"f!Ubj .• ct to aectiOD 318," . . . . 
OJ:i~, . August 22 aDd Al!guet 23, 1995.. the ~geDc:iell' 

~~erp~'tation a~ .eet1oa 2001(k) . wera isSued by, the 

. , 

.3-001 (kJ (1). , 
I 

"ma Acgwt~ zz. u,S iLg1mc1ea' 1D.1:.Z'p:eu.~= p~ .. , in 

~levaQt paz.: I ' 

" ,The 1~gu.ag. Q~ •• Ct;;10A 300:",UC.) ~. el .... r.· CD ~t • 
. . . taae w all4 agpll_ cmly to the :n:ma1Ai~\T seetion 3:1.e 

z • oJU)Q. 
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The ~terp~et.es.o~ ot .cction Z001 ('k) ilLS, applyi31! to 
e:l.Jllbel: Hlel throughoUt WUb1ngton &ad OJ:'eg'OD, and 
to t1labe~ 8&1.. cha~ WIIR Qot developed 8ulalegt to 
the ecological &Dd procaduzal erit.ria p~ dad lD 
•• e~ianl18(b)-(j), i8 wbol1y 1nQoaai,~eDe v1~h the 
hi.to~ e! the 8.Qtio~ 318 aalea i •• us . 

• • • 

Jor thee. reaac=8. a:I1Y ambigW. tid U1 t.ba laDguage' 
of sec~iOD aOol(k) or Lt. legi.lative bi.to:y must 
be reael vid in: tavcr of ah itateJ:p:etaeioa. that I 
2001 (k' 1. bteocs.s to apply only to 'tboae. remaiD1ng 
tiJob.~ .ales developed &Del offaN4 .,aje,* eo· 
.~ction 318 (b) - (j) of' ell- Pi.cal ,Year 1990 Xn1;.e::ior 
and. ,R81&tad. A&mlcies App~riatians Act. u d1~ectly 
adckesBeci' :l.zt •• ct1oll aOOl (Ie) (1). . 

tn & ~y 21, 1995 letter fram Ccmadccee an ~ergy and 
.. 

. lfai:ural·· ReSQurcee c::ta&i~ I'raAk Mul'kotlsJd. to Secneazy of 

.&9ricUlt;:un' . 0&l1 . QlicJaIIaA a.uc! Secr:etuy Qf Interior. Bruc:e . . ~ ~ . 
~1)1tt, 8e!l&tor ~rk.01f8ki l!lta.ee4; 

We 'waDt to make it ·eleat" tllat Subllect:J.cm (k) of th_ 
. salvage leg1.1atioA'&pp11ee withiA the geographie 

·are. of Hatlonal. rortl8~ wU.C8 aDS BtM d:1aI~n.et. that , 
were. subj .et tg Section 318,0: the' DepaRmeDt ot· 

. IDt..~toZ' a.nd .Xa::'&,ter1 Agenci •• Appropr4.at1o~ . .Act, 
,1l1cal Yeu 1990, ,I\m. L. lO;t-l,21, 8Dc;I.w1tbin ~hae, 
geograpl:P.1.: area requJ.I'~. the :-e1ea88 :of all· 
p~evtOW!lly O!f,red. or ,awarded t.imbar a&188, iDclu· 

. (l1..ug Sccn:1OD 318 aal.~ aa v.,11 all a11 sal •• offered 
en:. awarded in ctber yeara ~euch, ~s r~.~ Years 
19"1-1"5,. tbat; uti· not IiN:bjecc· to ·,*cUcm· 318. Tb.e 
re:e.eDQ. ~o a·aetion 318 in· 8Vb •• ct1ou. (k) ('1.) 
defin... the p~pl:d.c area thar. i. :subject co 
B\Jl:)l!ect:icn (kJ. ,. . 

'a.a,.' ~l.a.1n~i.I:! t. MemO~ (132'), Bx11iJ;,1t. 4. 

This. 1.~1;.r ~ also .i~ by a.D&~or. non· Yat.U1g, t..a.p;y 

·~9, c:harl •• ~~Ylo:r, Slade Gorclcm, and 'at Roberts (the. 
. . 

eha~r. p~ the ~elevaD~ committees aD4 SpoDaO~ of the 
." 

3 .. 0ltDD. 
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, . 
fbi. casa invO~yes a single· 1.lue of statutory 

cona~t'UcticQ . The fir.t wle of statutorY interpt.tation i8 

~hat a .eatute 1_ interpreted and applied according ;0 ita 

p~ain meaxling .. CbMma U.S~ .• Inc· V' Nat~ Reaqurgai 

Qtf&m&e Cgtmci'l. l:g,./ 4'7 U.S. 83'7, 8t3 '(i9B'),. If a statute 

~ ubi~ •.• ~ourt. may. refer to legi.lat:1v., billtozy. :c=it;ed 
, . 

Stace. y AQ3rl1ar, 21 "'.34 1475. 1480. (9th eir. 199&'" aff'ci in 

;ia;I:.t. rev',,' 1:a psrt Ud ~, _ U.'S. _, 11.5 S~ ,ce. ~361 

(1,9S). If Co~g:r: .. a bas not wc1irectlyspoken to tb41 pree~l. 
. , 

«zueatioZl. a.t i.su.- &.IU! th. statute :La silent 01' amb.t.guO~.1 a .. .. court may tuna tg the 'a.gen~ eharge4, wi~h administertl1g' t:he 
, ' 

·'tit;a.t:utA) s .,.~~.rpritatiOD. ~.yr9P g,s.A .. , a;uprA, ,p. ,842 .. 843,. 

The ag,~c:y' a . ,inteq.~.tl.t1on ' i8 'ellt1tled' to COMic!araQle 
, , , 

de~erenea ~d ~' Qtlt. be the qll1r pez:miIl8ibl. CQaatruction 
• , I , 

wbich the agency: might ba:w adopt.i!4. 14., at a,':' Cbem$ cal 

Mtrt ... 

~5~Ory" ,clearly revaal Oo~ ••• • lnt.ent I an adatil1~.t.~&~lve 

.. ganey,' • inta:p~et.ilttOD of. the li~tute £. ~t~tled co no 

__ ~gbt .• :·. CbfnrrPn 9 , A-., w;a, 4'7 u.S. .. ae 84J n.51. 

, Tbe'~les ~ tbat'the maan~Dg 'of •• ~t1Op 2001(~} (~) 
i':,' cl.~ .. 012. it.a 'face u4 d.o8.a UC.t require uee:pz;et-.tiOD. 
, , 

• B,oth p,u;ti.. ~u.rebu a:gue that. 'it iDterpZ'atati.oa. . ,1. 

·n.c;ell]UI.~. 1:\11.. of, .t. .. t.\lto~ Qonee:uet1QI1 cavor t:.b.eir , . . . 

,p,~.it:lou: . Botb . parti.. furth.r arguathat. if 'resort eo 

4 • OAOD· 

, \ 

I 
, I 

I 

I 
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III 

1egi.lat1ve hist0t'Y. is Ilece.~ry. ell. legilll&tive hi.toq ot 

eect.i.oO ,2001 (]c) (1) IIUl'P0tt.. ~air r8ll'ect:i.ve iQtex-pretiitian • 

. 'llefe=Uts £VUe tba-t ~ _igu1ty' ill tba legi'll~t1V~ h1~tory 

, 08h0u.1.4 .be. resolved 1n defendants t fa.vor based OD the agencies I . . 
:!At.rp~eatiOJl iaau.ed AUgUst 22, 1995. 

~.ct.ion· 2D,01. (lc) (:L'), requires the SecX'etar.i~. Wi,~iD '4:5 

days of the data of aD&ctmeDt to awa.rd~ release and pe~t. , ~ 

'ccm.'lPletiOft of "a11 timbe~ .ala coll~racts offered or awarded . , 

before .tha~ date. ill tu:1y UDie of the National. 'oz.at System or 

clistrict of the Bu%'ea~ of Lancl Mana.gueDt 'suhj'ect tQ a.etien .. 
111 .. ' 

, , 

P14int,1ff 'cont.en4a ~ phr" ••. 8Ilbject "to 8~tio: l18' 

mcd~e~ea_ ~h~ pbra •• ftaAy ~~ to·th. H.ti~l 'o:e.~·87.t~ 
. . 

••.• '. ...' II. ~ deriDes t.ba pogZ'a~blc :rq8 of •• etioa. ·2001 (k.) • 
. .. 

~~aint1t:f:1 s' ~a.nc1um (#32)" p.',. 
" .', . 

, " 

I>a~~QtSl 'az"!Ue that "tclO1ltz:a~. to plaiA~1!fts. ~ecn:l'1 

,CDn~8~ did ~t; UN Cbe .pbr.. ... '"'1I!S'\1bjec.t. ~g .~iC7.ll· 32.,8'· •• 8 

IIbort-hanc! ·geogr.aphic- ~.cript1oA of the .eat .. of! wash1.i1gcon . . , . . 
and Oragon. ft ' .oe:feadaDtis •. ~Z'an4Ul\ ,(125), pp. 19,"2.1. 

S~blt~' e=uuuotioa, 

. orb •. 4.~E.~t'!l· l.D~.¥'pZ:.~.t.1.cm. of •• ~c.J.on 2001 (k) (1.) i.8 

~Qt . the ,ccmah.m I!~e gtiQtillat:ic:a.l reacU.U!i Q~ the PlrOYiaiOD an4 . 

. 'Y1c>la~e_ eeve::l:a1 ru.~.. ef 8t&tUt.Ory CQI~"iU:.~c~iQQ ~ 

1., The· cS.e£.~.:..' Z'ea4ing vj.gl.ate8· tu rule c~ et~~u.tcny 

,ccmatru.otton ~hac. Ita ~1:~ phr&ae.· &Pial;!... ODl.y' t:.o ~tlil 

UDe~iA~. &Dl:eC~t. It 1f3lIrmp." y. -C.l I" 978 1' .. 24 1.U9'. 114.5 

!S • O:ll'JBR 
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, , 

the ~e "8ubj~ct to .~ct1011' 318" dce8 DOt, I\OCSify ehe ph~e 

4;t fol;L'OWII (1.a., any W1it of the Katicmal 'ore8e Syetem) I 

bu~ ~.tea.c1 JnCd1~le. ell. earIle=- phrase "ul -&4-.8 'eon.e:aetl. • 

2 • 

• eaCllte Ift\JJIt be inte~taeed. to give 1i11gu1t1ca.nc~ t.o a1.1 of its, 
" ' 

, ~.. ka, IICWie Cagsa4, CQJ;pn y. U,s ,1!.RnA. I 942 ~.:ad 142' f 

1"32 (geh C1r., 1991). 'I'he phrase lI.offend or, a~rded before . ' 

. that elate I o,'Q.ly make. ,an.e 1~ the el:atut •. h:-a ougoin9' 

applicae~on to sale. ~.ter fiscal year 1990 because ,the,ph%ase 

8erYeS to exclude salee ofee.s4 after July 27 r 199! .. 
, , 

'the phra$e .~ ~y Wlit ~f the NatioDS.l pcrue SyJtem .or 

, cuatr1c:t of the Bu:ree.u of Lud. "gem.at II 18 mean1%l9'~e&8 ~nd , . . 
~~.S8a:y 1~' the atat-ute is limite" to "aU timber. ccntracts 

, . 
'~ '. ~ .S:ubj~ct t.o' •• ction 318" beea.u •• all of the section 318 

, .aalee 'Wcu.lt1. :be' 3:el.easec1 even i.t that pbnee were absent .. . " 
, , 

'rhus, the phrase woul4 .deS Dcthing t'O the law. ~ 
t , • • • " 

'3.,. '~. ,de·tenc1:ante' re.a~iag &lao vi~la.t •• t~~' rule .t.hat, 

, ,CQligress ta· no,t daemec1 ~o, bave.i1etatly ac10pted a. position it, 

p:wviouwly. ro~egted., ~, .wI y. Co;4c.'-iQpSeca, '80 U.S. 

4~~., 44~-.443' (1917) (Clel'etion of l~g'e from ,a ',.~111 in 

~res~ strongly mi~it.~t.es agaiust a juc19ment that Congress, 

, .. ·ORDD' 
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isltaZldecS iL' J!elNl.~ that it expre8sly dacliaad to euact.), 

SaaatoJ:' ~&y offered an UI8~c!ment to the salvage 

t.;Lmbei . bill,. which, MYe l111l1 ted the release of previously 

o!·!en4 aales. to -each tUDbeJ: Mle alflU'd-.1 punuant to I!ection 

311.' .141 COlli. Reo. $4870 ,(daily ed. MarCh. 30, '199S). 
, , 

Plai~t.i:tf"s JofeIIIanJ'!"",,,' 0.32), Bxhi})i1:. 1. The Seuata rejec:tecl 

the '~:r:ray am.encSment 011 a vote of 48 ·46 • l4. , 

, , 

the ~le of statutory c~truCt10D that wheD Congres8 usel a 

particular phrase :LA ODO .e<:ticm of: '" statute aDd omit.' it 1J:L 

iI:D(Jth8~, ~be di!!'ereACe' in l&nguase is' pra.ume4 to be 

. ~i:_t~cmal. _, ,RtI;In:r y. IbftnaA Hgwp. All' ;", 769 It • 
. ' , 

. SUR'. 1.030 (N~])., l:~l.. 1''9.1) (citins laR,.I y ppJ,~_t§tat .. ~, 

46, v.S. 16~ 21 (1,,3)). 

'In. defininS7, ~~ scope ot a.pplicatio~ of fJul:u!$c:t.ion 
. ' 

2001(b~ (addre.a1Dg· .alvaga timbe: sales) aDd 20C1(d) , . 

(di~ctin9 '~~1t~' impl~t.t~oa of ehe Pac1:1c Ro~thwe~t 

l'OZ'Ut :tlaa) , the pbm •• "M C1escl'1becI 1u· is used to :refer co 

~ reletY'&QC gecg~aphic: U8&. 2 

.ection '2001 (g) (2). 
, '. 

~efAftAerte ~e '·CODg~aa ~te~ ~ram 1~. p~et1ce of 

u~:inSJ ~~. tEml'L "de8CJribed i.Q' in auJ:).eec,ion 2001.(k) (1) ULd .' I' 
~teacl eha~. t.o ~. ,1:h •. pbr .... ".Ubject to uact1oa. 31.8.' 

'1&1Dt~~~'. ~t~~=-~atloD ~~a Qot a~tr1bue.· any ma~ng to 

-
• %III. ~illtIC~Qlll<1), the phr... U .... _ I'V'R __ DV O~ ........ 9. 

al.eQ \\ad. . ~ -.~ 1iiI~ ....... ""'.... 18 

, 7 - 0U2.8R. 
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~~ru=t;£.cm • • • '1'0 give IDBaJ1ing to COD9'r.ess' s ~.ic:) Clha.n.ge 

1Q ,~ ehoie.1 it 1. D8~8ary eo re~ogqile that •• C~1CQ 318 

18 aCl'D8~lng ~ than .. geographic descr1pt;l.oc.· Defendants I 

~o.i~ioD (ttl), p. 11. 

Hcwever: , where -d •• cri.be4 in" i8 used ~ .'C:~!Qa. .. 

200:1. (I) , (c1) aDd (9",> (2) I 'it' refers t.e lamlB apecif1callY 

daacrlbec1 in the referenced . eece-ion. 'rb.~e ~G . no 

. ".daBer1.pt1~· car fec1u'al l;mda eet to~th"1Jl secc10D 318. One 

.e~ ,0: Nat!caa! Por •• t UDit& aD4 aAother let oi IWN D1It.~o~~ 

~t'. , ... ~;.c:t tot .e<:tioD 318. sec, Plaintiff's Memorandum 

, (ll2). ~ib.it 5. , 

Leg£.t.ti~.,b£.eo~. . , , 

, '~,:the ~ararc:h:r of ,~~la.tive' history, a congre.si0nal 
" 

,c:oat,eren~ •. report i. U1\ivenally recog11i.:cad as :he moet 
" 

re~1abl. ,videace or eQngrel.~ODal intent, bacauae it 

both 

~8e8oi· Peattment..o' ici.lth eM wellar! y. Bl~!I.k, ,784 F.2d 

. ap's. 901. (9th Cir. U86). 

~ Clon:f8%'eDQe repc~ on the RasciBSioc. Adt was aubnit ceQ 

to :bo~ ~.at: Clf Ccmsna. by the ~g.n Qf dl. bUl. leo by 

S.ato%, Hat f.ie1.4 , Cbai~ of, eh8 Smutte ~ropri ... tions 

'O:;\uJqdtt;~a and' "p~ Liv1n~.~crt, ~£.~ at tlt.. Xou.e 

'1tPP2:GPrlat1on. Caamitt ... ~n Mar 15, 1995. a.a., 1I1a1At,1ff '8 ' 

~onlJ~ (-#32'., .... cibU: 8. :&otD hou •• e '&pprCNeC! ~be 

~ •• l:'cmCII: lO'ePOJ:'t. '~. I 8X1ti!11tll ~ aD4 10. The c:cmferliUlce 

8 • ORDER 
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·r.Po~t. ~:e8.1~ interpret. ~h. law to apply to -&11 aa1 •• 

o~rered. a.&~ed, 01' uaawa~ded· in "the g~.pb.la &1:_ 

ld..., Dhi):)i t: 1. 

" The ~enate report. on thAI, a.'e1.8aipcSJ ACt, iLutllQA4 ~ 

aaaator Hatf~eld a180 tDdicatea a oaag~e •• ioD&l ~t.ce for tne 

,phrase "Gl.1bjeet. to .. ctiC11 318- to c:s.f1na the geographic re~ch . 
af tha.~a.~ ~ ·ref.::i~.to .aiel Din the %ei1~ ,affected ~ 

•• ct:'lc:= '18. If .ld.... lb4rlb:lt··:2 • 
. 

'1'he eo·auJ.~hor Of" t:h. 'bill waa Rep. ~~1.1I Taylor of 

Horth C!a:r:oliua, a ~~ of the Interior App¥Opriat:f.ons 

~eCJXlllllict.e o~ ~ 'Appt'opriaticDII comctittee. a'afore the 
, 

S~, vot~ on Ch. bill, ~. Taylor otfeZ'8f1 an exp~~oo. of 
. . 

.ecti~~ 2001(k) (1) on the floo~ of the Rouse which· support. 

pl'aL:'~i£f '.. iat_?=pretat:iOIl by 1Dd.£.ca~iDg tat. IJ'4IfoIlY of !;he 

~le8 were mandat.d by ~on9~e.. !n S.ctie~ 3~8 • • • othe~. 

~,r. offered 1~ £18cal y~ 1~91' au4 .omo more recently .•. 

" • Be c:ootitlned l , "It ilJ'Pli.. t?o all m1Ltiowal to~t.. ·fUId BLM 

dJ..trlct •. ~e wAZ'e aubjec:t to S.ct~on 11'8' end "tb.l:ougllouc 

:- fiscal year. 1995 ~d.l"6, or laager &8 Dece.sa~.~ 141 
, 

~. Rec. Hl2ll '(daily ed~ March lS, 3.995): aaJ, J1ai:a.t1fE' • 

. . ~r~~Wil (,)a) , BKh1})1~. 3. '. 
''The Sllpr.ema Court ... repeatedly held chat the raDII..t'b of 

t~ apoJ:1lJO~ of & t.il,1 -are pa.t~c:u~a::ly val uabl. a in 

• 4.1;e~:D.ing the ~~ of [the b1111- and p:c:rri4. '"all 

&\1t!lul:l.tati.ve . Vti14e to eh. .t.a""l;e'. ~~~~c:c101l.·· "sa x.. . 
""bP-";. '63 U .. s .. 731, 7,38(1983) • 

. . 
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. Also) ae noted. aJ)aVe, em the aJAr tbe Pr881CS=t s1~ tlle . 

~1~, tbe CQngtees10nal '.pcD'O~ 0: the bill wrot, a lett~ to 

seeretar1e. 'G11ckm1m ClCl ~i~t COn:~millS' tba.t ~he nfeZ'eZlce 
I 

to .action 318 c1ef1J1e8 the geographie ICoPe of ,S Z,o'01l.k) (1) • 
," .. .. 

11&. Platntl£~'9 ~randum lI3a}, . Exhibit 4. 

DefeDdantaargue that' this poatwenactmeDt statement is 

. cot 1.~!.8lat1~o hillt.olY ~ ~bould. I10t be ccms:l.dered., evideD.c:e 

· of .oOl1sressioual .iJstaDt. I agree., However" tna let.ter was 

• .lgn.d' r.he clay the 'l~~ took _tfec:t and expressed tbe 

e·oa.t.~l:aneO\ul viewe .ot six of 'the moat i.nfluential members 

Of··,<;;rmg:"e8S iDYol~ .. in the puaage ,of ~. bill. ':Uthcugh DOt . 

. .• ~8gi81~t.ive biat01"Y., It the latter i. certa1nly,·a;ms~t:amt with ..... . 

~. above evidence of congressiocal 'intent. 
• ..' I' , 

Detend.ants bYe sutait.ted portions of leq11lat1ve bistoi:y· 
I • • , 

.'" .. . 

~raa.t ugua,bly" support ~ir proposed. 1nte%prat&eioD at section . . . '. . . 

2001 (k) .ell.. ,However. bUed on the 'po~io~ referenced ~e; 

.• ~ . _.:light of the ~egisl.ti"e hiJtoxy 8tX'c=gl:y favora 

pl.~t1·a,'. inte!:p.retat:ica.. .AM n.oted above, if a atat.ute ilD4 

le;lali.tive )"iJilto=r '~learly reveai CCIlgresa' .~t.Dtl CIA 
4 • • ~ 

adlld.n1strative agency'" 1s:tterpratat1on 18 not. conerol11ng, • 

. Cheyrgp &,8 Ak~ .oqprar .~1 ~DS •. at 843 n. 9. 

The . ~coftl ~:1catu ·that pl&.1ntiCe I s pr~.d.' 

~~.rp~~C&~1on o~ section 2001lk)(1} is pr.cla~y w~t 

· 'coagre.. ~Dt~';'d.· %.: eSoes not. mat.ter wh.tber, t-ba C:Ctat 

.• gze ••. ~~b .~ha~ ~oLicy Cbo~g., wbich ••• ~,p~erog&t1v. o~ 

· aa;ul waJ!r made .bY cc:ligzoe ••• 

. . 
10.- .. orwQ. 

, . 
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J?lidntif~t8 motion., ~or swnma.,y judglfteat as, to ttl .e1rst 

&ad see0n4 'c1aims !a~ r.l~.f ('31) i. allowed. DefaDdant's 

eros. mot1on £:01' 8Wnnaty judgzpnt (~a4) is c1~td.ac!. 

cat~ thiS 8th. day,or Septembe~, 1995. 
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IN THE UNITEO STATES DrSTRIC~ COURT 

FOR THE DISTRICT OF OREGON 

NORTHWEST FOREST ~ESOURCE } 
COUNC~L, an Oregon corporation, ) 

} 
Plaintit~. ) 

) 
) 

v. } 
) 

DAN G~ICKMAN, in his capacity as ) 
secretary of Agriculture; ) 
2RUCE BABBITT, in his capacity as ) 
Se~retary of the Inl-erior, ) 

) 

Oefandant9. ) 

--------------~----------------------) 

Ca~e No. 95-~244-HO 

Leac Case 

Case No. 95-6Z67-HO 
Conso1ioated caSe 

ORDER 

On July ~7, 1995, the Fresident signed the fisca~ year 

~9g5 Supplemental Appropriations for Disaseer Assistance and 

Rescissions Act (the Rescissio~s ~ct or ehe Ac~). Public Law 

S~ctiori ~OOllk) (l) of the Rescissions Act requires 

certain execut:ive agencl.es to awa.rd and releasE! tinlber sales 

offered becween October 23. l~891 and July 27, .l9~S. 

not:w~th8t:.andin9" otherwl..:iile applicable law. Section ~OOl (k) '(:2) 

provides the only exception: for sa1.e unit:s in which a 

1 - OROER 
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th~eatened or endanget"ed species is "known. to b~ nesting. \I 

Pub. L _ 104 - 19. § :2 0 0 ~ (k 1 (2) . 

The disput.e here con~erns ~he standa.:cds to lnake a "known 

to be nest.ing " determination with regard to the ma:rbl~d 

murrelet, a ~hreacened bird species_ D~f~ndants contend chat 

marbled murrelets are known to be ~estins wiCn~n c@r~ain of 

Che sal.es offered under ggction 31.8 of the 1990 Interior 

Appropriation~ Bill. Puh_ L. lOl-L21.. 103 seaL. 745 (~989). 

Plaintif£ argues that. the st.andards employed by governmenL 

agencies to decect murrelets are not appropriace under section 

200~(k) (2). Defendants maintain that che standards they wish 

to use are the best scienti~ic metnod~ available to QQtact 

mu~rel.et nesting_ 

The affidavits and· pleadings ;:;iubmi.tted :by defenda.nts 

indicate that the standards used by the government agencies to 

de~ec·t murrelet nesc1ng and nesting- beha.v~o~ IY\ay b~ the best 

currently available" However. it. is this court's 

Canst i tut.1onal duty to make deci5;Lons based on law. not. 

science. As the United States Supreme court stated 192 years 

ago. the Consticution is an "origi.na.l and Elupreme will (which] 

organ~ze9 the government, and assigns to different Qeparonent5 

tneir respective powers. I~ is ~phatically th~ province and 

duty of t.he .judicial departmenL. to say W'hac Lone l.aw is." 

J:.IIlprbJ"l,+¥ y Mad:; SOD, 5 Uo_ S _ l37. l77 (1.803). While the court 

may not agree fro~ a scient:.it1c viewpoint wi~h the etandard~ 

.compelled by section 2001(k) (2), its duty here ~a to interpret 

2 - ORDE~ 
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the intent of Congreas, rather than su:t:lst.itute it.s own 

jUdgmenc. 

:PACTS 

1. Timb~r Sales in PJspute 

Under section 318 of the fiscal year 1.5)90 int:erio:r 

approp~iations bil1. the United States Forest Service (the 

Forest. Service) and the Bureau Of Land Management (the BLM) 

were required ~o off~r specified volumes of timber for sale in 

fiscal year 1990. pub. L. 10~'12~, 103 St~t. 745 (~9a9). on 

O~tober ~, 1992, after the Fo~est Service and BLM had offered 

many of che sect.ion 316 sales, the marpled murrelet wag listed 

as a ~hreatened species under the Endanger@d Species Act. ~ 

Fed. 1<.eg. 45,328 (1992.). Subsequent to this listing, t.he 

Forest Service withheld 77 p:ce-viously offered section 3:t.8 

sales from award and rele~~e. 

From 1992 to 1995, the United StateS Fish and Wildlife 

Servlce (Fish and. Wildlife) prepared a biological opinion 

regarding" the impact of the withheld section 3~8 sales Oll the 

marbled mu:crelet:.. 1:n OrdE':!T to prepare this biological 

~inion, Fish and Wildlife conducted surveys to locate marb~eQ 

murrelets in and around section 318 sale units. These surveys 

were conducted according tq tne Facific seabird Group Protocol 

(the PSG Protoc'o1 or tee PrOi:ocol) + 

2. The PSG PrOtocol 

The PSG Protocol is an unpublished report drafted by the 

Pacific Seabird Group. It::> forma.l title is! "Methods for 

3 - ORDER 



01119/96 19:33 
141005/022 

surveying For Marbled Mu:n:e.let.s In Parest:.s; A :E'rotocol For 

Land Managem2nt and Research_" Ex_ 104 to Plaint~ff's 

Memorand~ in Support of Second Mo~ion ~or Summary Judgment 

(*49) - 'I'hl;! proL.ocol is designed to "assist wil.dlife 

bio~09ist:.£l. by providing guidance t.o 

p~obahl~ absence of rnurrelets in a forest stand. " .I.d . 

at 2. 

The Protocol =ecognizes a definitional difference becw@en 

a "nest. st:and" and an noccupied standI!: I 

A nest Qtand is a stand ~ith an active nes~ or 
a recent nest site as de~errnined from a fecal ring 
or eggshell fragment- Evidence of a nesc site also 
includeg di9co~ery of a chick or eggshell fragment 
on the forest floor_ 

An occupied stand is defined as the ~tand of 
pot:en';.ial h;;..b1tat where rnurrelets have been 
~bs~rved exhibiting behaviors whi~h haye been 
opserved in stands with evidence of nes~ins. 
These benavior:3 have been t~rm.ed subcanopy 
behavior~ and are ~hose behaviors occurring at or 
below canopy 1evel. Circling is also an 
indication a stand may be occup1ed. 

~. at 3-4. 

Th.e Protocol is designed t.o identity "occupied" stands_ 

~ccording LO th~ Protocol. an occupied s~and is evidenced 

by "at least one of t:he tOllowing- subcanopy behaviors or 

c;:ondicions.1I : 

(1} discovery of an active nest or a re~ent nest 
~.i toe as eV'iden~ed by a fecal ring or eggshe~l 
fra 9"Inents; 
('2 i discovery of a chick or e99Shl;:l'~ t:ri:J.gmene's on, 
the !orest:. Eloor; 
(3) a rourrelet flying belo~, through, into, or out of the 

A "stand" is simply a "group or growth of tall plants or 
t.ees." ~>l.I~l\N hERITAGE DICTIONARY 906 (1st. ed. 1981) 

1\1: - ORDER 
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forest: canopy within or adjacent to a stand. Thi5 
includes birds flying over O~ along logging roads, young 
st:ands r O~ recently-harvE!st~d are,as adja~ent. to potential. 
habitat; 
(4) birds perching, landins, or attempting to land 
on branches; 
{S) birds ca~lin9 from a stationary location within 
the stand. 

The 1?r01:0col recoInrnends surveyin.g an entire sta.nd of 

potential habitat for siSns of murrelet occupancy, or, at a 

mini~r surveying the "contiguous potential habitat extending 

one-quarter mile" or 125 acres from the boundary of the 

propOSed Bale unit. ~. ~t 9. The reason for ex~ending the 

survey area beyond the sale unit :is t.bat n [h] arvestl.ng a 

portion of a stand of pot~ntial habitat likely will affect the 

suitability of t.he entire stand as rnurrelet habit:a.t (.] I, .lsi. 

The 'practical effect of this standard is that a sale uni~ may 

be deemed "occupied" under t.he Protocol even t:.hough t.here arQ 

no murrelets nesting within the boundaries of the sale unit. 

A sale unit. may a~so be de:;lignated "occupied" und@r t.he 

~rotocol wh~n there is a. potential for nesting or whsn 

murrelets are engaged in non-ne$~ing behavior otherwise 

re~a~9d to breeding_ Tbe Protocol pro~ides~ 

SubcanC?Py ben..aviors in at s;tand, -whi le not 
necessarily ~ndicating ne~tingr ~eans [sic] ei~her' 
nescing could occur at some time, or the stan~ ~as 
some importance for breeding. An occupied stan.d 
coulO be ~sed for .pu~Qees other than nesting that 
are e9se~tial for che comple~e life,history. of the 
~ird. ,. 

Fish and Wildli:Ec;! used the Protocol's definition of 

nqccupancy" in forming its biological OpiIlioDS, Fish and 

Wi~d~S.fe issued an i~iLia~ biological opinion on May ~~, 1994, 

5 ~ ORDER 
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and a revised biological opinion on June l2. 1995. The 

reVlsed opinion concluded that 57 of the section ~1~ sales 

were "occupiedn by rnu:t'r~ler:s and harvest. of these units would 

According~y. ~he r~vised 

biological opinibn stated ~ha~ these sales must he wi~hhe1d 

under section 7(a) (2) of the Endan9~red species Ac~. 16 U.S.C. 

§ 1536 (a) (2) . 

3 _ se.c;:t:iOD 20 OJ, (k) (2) 

In July, 1995 , the United St.ates Congress passed t:he 

Resc:issions Act_ 104 H _ R. 1944. 109 Stat. :246 (July 27, 

1995) _ Section 2001(k) (1) of the ACL requires release OL all 

sales offered Qr awarded prior to the enactment date, July 27, 

1995_~ The Act spec1f~cal1y includes ~he withheld section 3lS 

t;i.mher sales. reqUiring that t.hese sales be a.warded and 

releaSed "no1:.wi t.hseanding any OCher provision of law _ n 

The Act provides one exception to the mandatory release 

of section 3lB sales: 

Threacened or endanSered bird speoies. No sale 
unit. shall be released or cornplet.ed under th,;i.s 
subsection if any t.hrea.tened or endangered bird 
species is known to. be nesting within t:.he acreage 
that is the subject:. of the sale unit. 

~04 H.R- 1-94.4, § 2001 (k) (2) . 

In the event a timber sale is withheld under sec~ion 

200~(k) (2), section 200~(!<-) (3) requires the'appropriate agency 

to provide the offeree with substitute t~rncer . 

. , This courL recently held that section 20Q1 (k) (1) does 'not 
apply .to 9a~es offered prior to october 23, 1989, nor to sales that 
·are impossible co award on cheir original terms_ 

6 - ORDER 
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On August 23, 1995, the Under Secretary of Agricultu~e 

and the Acting Director Of the 8ureau of L~nd Management sent 

a memorandutn to the Chief of r.he Forest Service and t.he oregon 

State Director o~ the BLM_ The memorandum stated that the 

Protocol's criteria were the "best a.vailable SCi.encific: 

evidence" for detenniOli:n.g- ll'LUrrelQt na.o:!:iIl9 and directed that 

these criteria "ghould be utilized in e v aluacing whet.her 

section 318 9ales are S\lbj act to sect.ion 200J. (k) (2) _ " 

Oefendants urge the administration's interpretaeion of 

section 200~(k> (2) to allow application of Protocol standards 

to determine rourrelet nesting. Exper~~ have sUbmit~ed 

affidavits stating that marbled rnurrelets do not construct 

nests but lay eggs on the l~s O~ old-growch conifer t~ees or 

all ot;.her deformacions common on older trees, sometil'nes in 

excess of ~oo feet aboveground. ~he$e experts state that 

physical detection of actual murrelet nest gices is difficulC 

and that the PSG pro~ocol is w~dely accepted as the 

scient~f~cally appropria~e method to detect murrelet neg~ing. 

D ISC'O'SS ION 

"A. The Pla~n ~anguage 

[0) ur problem is to construe what. congress has 
wriccen. After all, Cong~ess expresses its purpose 
by worQs, ~c is for us to ascertain--neicher to 
add nor subtract, "neither to delete nor to distort. 

~ Cases.. More Qr Le:;;s. Ea~h Containing Six Jars of Jam 
593, 596 (1951). 

7 - ORDER 
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Under gec~ion ~OO~(k) (2) / _ sale uni~ may no~ be relE~sed 

:Lf a murrele~ "is known to be nesting within the acrea.ge t.hat 

i~ the ~uDject: of the ~al.e unit. II Plaintj.ff a.I:'gues that: this 

language sugge9t~ three standards for murrelet detection. <~) 

the Knowledge of nesting Must be current:; (2) t.he known 

nesting must be within the sale uni~; and (3) the nest~ng 

deter.m~nation m~st be based on airect, phyaieal evidence. 

1. Current Nes~ing 

Section 200~(k) (2) provides chat a sale may be withheld 

if a mu:rrelet "is" known to be nesti.ng. Therefore, the 

:J;elevan'C federal agency may not: wit.hhold a sale wit:hout 

sufficient: evidence tha~ a. rnurre~et:. i.s ~urrently nesting 

within· the sale unit. 

Same of the sect~on 318 sales were last surveyed in 1992. 

Plaintiff argues that these sur.reys are not. !;J"ufl:icient to 

establish curren~ knowledge of nesting. Defendants con~end 

that:. "site fidel icy" compels tnurrelets to ret.urn to t.h.eir nest~ 

annually and chaC annual surveys would be a waste of agency 

rE!90Ur~es. 

some inferen~e of a mur~elet's site fidelity is 

necessary to decennine current. nest:. ins , unl.ess t.he ag@ncy 

cont:.inuoualy surveys a sale unit up to the moment of its award 

a.nd release. 'However, neither the langu.!l.ge nor history of 

sect:.ion 4001. (k) (2) indicates hoW' much "site fidelit.y" ;1.5 

sufficienr.. to su~ta.in a "known. to be nest.ing" det.ermination. 

A mu~relQ~ survey, conducted one or more years in che past. may 

8 - ORDER 
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be sufficient ~o e9~ablish current nes~ing upon an aoequate 

showing of si~~ fidelity; ho~ever, this must be deter.mined 

"with respect to spe~ific sales. 

2. WitQin the Sale Unit 

section 2001 (k) (2) requires a mu.-relE't to be nesting 

"wi.thin the a.~r~::Ige t.hat is che suhj eCI: of the saJ.e unit." 

Under the protocol, howev~r, ~ sa~e unit is deemed oecupied if 

nest~ng-related evidence is observed within a quarte~ mile of 

the sale unit. This standa~d cannot be exercised c.onsistent.ly 

with the plain language of section 2001(~) (2).: 

Defend~nts argue that under the plain language of se~tion 
200'1 (k) (2), a sale unit may be "harvest;.ed so a.~ to expose a murrelet 
nest just incnes oucside' the harvested acreage, whe~eas the 
Fro1;oco~ would a.void such a resulc loy la..beling a u.nit "occupied" 
wh.en nesting act.ivity is obse:rved withl.o a quarter :nile of tne ~ale 
unit. However. defendants d.o nat offer an i.nt.erpreta'LiOIl of 
section 200~(X) (2) thot would avoid this result. 

One interpre~aLion that. may address def~ndant~1 concern 
is to defi.ne "nest:.ing" to include all behavior necessary fa. species 
viabilicy. Under chis in~erpret~tion. nesting behav~or near the 
sale un1c may be n¢~essary for the propagat:.ion of murrelets within 
th~ sa~e unit. 

Neither ehe plain language. the statutory p~~p~se, th~ 
legislative history, no;r t.he Protocol i.tself supports such an 
iocerpretatioll. No matter how broadly wnescing" is defin~d, ehe 
nesting act.ivity must be known to be "'Within che acreage t.hat 1.0::1 
the s~ject of the $a~e unit." Involcins the section :200~(k) (2) 
exception when no nesting activity ~s knoWn to be occurring wichin 
sale unit boundar.ies is inconsistent with thi.s plain language. 
"Moreover, basing a "nesting" decermina~ion on speC:ies via.t.1i~ity 
would requ~re an ESA~type analysis, contra~y to Congreg~ls intent 
co preclude SUCD Cbal1enges. ~ H.R. Cenf. Rep .• 104-124 at l36, 
reprinte4 at l4~" Ccng. Rec. H50~3 (May 16, 1~95). Congress clearly 

"intenaed "nesting" to have a narrower rnean1.ng ~ha.n t.hi.s." ~~. 
at J:37 (Only- exception .i.s for "k;po""-ri neGtd.:c.g si.T:-E'! in a. sa.le unit .") _ 
Even t;he li?rotocol defi.ne!; "nesting" more narrowly. Ex- ~04 to 
Pla.i"nt.iff I S Memorandum in Support of Second Motion for S1.J.tllI.l1ary 
Judgmen~ (~49) at 9 ("An occupied stand cOl,lld "be used fer purpoSE!s 
other than nesting t:.hat are essential for ~h~ comp"lece l:ife history 
ot the bird.") -

9 - ORDER 
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sect.ion 2001 (K) (2) 1s also inconeis~ent with the 

~roeoool's circlin~ scandard. Section 200~{k) (2) requires not 

o~y that a ~urr91et be known to b~ nes~ingt bu~ also that the 

nesting be known 1:.0 be occur~ing within the Sal.e unit.. 

Assuming t.hat ob58;r;va~ion of a circ1ing murrelet permits an 

ohserver to "k.."lO'P" a rnurrelet is nes~ing t there 15 no evidence 

in the record. that the observ~r ca.n "kno"l that the circling 

murrelet's nest is wichin sale unit b~~n~arie5. 

~or the ~~e reaaon, ~he ·'wit.hin the sale unit" 

requirement is inconsi5tent with nesting determinations baged 

on n,earins a. lllurre.let call from "within the ~tand. ,. ~ ,:s,upr~ 

Again a.ssuming t.hat the audit:.ion of, ccrt:.a.:.i.p murrelet 

c<al~s permit:s the h~a.rer ,to "know" a nturrelet is nesting. t:.he 

hea;,;er must also "know" that the call.i.ng rnurrel.e~ I 9 nest is 

within sale unit boundaries. 

To the extent ~he prococol per.mics nesting determinations 

,to ce bag;ed on circling I calling, or other evidence t.hat 

canno\: be located ,"within the a.crea.ge t:.ha~ is the subj@Ct: of 

c.h~ g~le unit, ,I the Prococol is inconsistent wi.'cn. t.he E'laiD. 

language ot seccion 200~(k) (3)-

3. Directl Physical Evidence 

Plain1;.iff submit.s that Con9'ress' 9 use of the word "known" 

and, "nesting" rather· than "occupancy" e~i,demces an intent to 

rejec~ chc Pro~ocol's occu~ancy $~andards in favor ,of direc1:., 

physical evidence such as ,eggshell frasrnents. fecal rings. and 
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chicks. 4 nefendants ;;I.rgue tha.t the wot:CI.S "known to be nesting" 

do not ev~den~e congres~ional intent eo require observation of 

e99shel~ fragmsnts, f~cal rings, or ch~cks rather than 

l'les~in9"-x:ela~ed bC?havior when agency experts and sc:ientists 

have deter.mined Lhat such behavior is the only acient~fically 

va.l.id met.hod for identifying r;nul:"relet nesting. The court 

agrees that the plain language of se~~~Qn 200~(k) (2) does nOL 

specify the evidence necessa:ry to sustain a 14known to be 

nesting" determination. Ac;~ordingly, it:. is necessary to 

consider legislative hiscory. 

B. The Legislative Bia~ory 

The House of Represent.at.ive I s original version ot the 

rescissiQns bill. House Sill 1159, was introdueed March a, 

1.995 and concained no "known to be nesting" except:ion; it:., 

therefore, mandated the release of all section 318 timber. 

sea Cong~ Q. U.S. g.R. 1158 (104th Cong., 1st Sess. Ma~. Q, 

~~~S). The ~~rch g, 1995 House Report provided: 

The section al::lo inc-l udes a prov:l.sion to 
release a group of ~a~es chat: have already been 
so~d. under the provisions of Section 318. 
The harvest of these sales was assumed under the 
pr~sident's Pacif~c Northwesc Forest p~~p, but 
their release has been held-up due to subsequent 
:reV'ie-w by r:.he U _ S. Fish and Wildlife service. 
Release of these sales will remove tens o~ mil~:ions 
of dollars ot" l"iabilit:y f;x:-om the sovernrnen"t.. fOl:" 

~. As noted above,' the """ithin ~ne sa.le un:i.1:." '~~quireme:nt 
precludes the Protocol's circl1ng stan~ard a~ well as any st~ndard 
based on pe5c~ns-relat~d evidence found or observed outside sale 
uni 1: boundaries. At issue hera are the protocol's sub· ca.nopy, 
perching, landing, ~nd other simiJ..ar s"t.andal:"ds and whet:her nasting 
deter.minatiorts are l~ited to eggshell fragments. fecal ~ings, and 
chicks-

11 - ORDER 



01/19/96 19:36 
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timber receipts Yi~l increase by over $~5S million 
frOID curren~ e~timates_ 

I4J 013/022 

H.R. Rep. ~o. 71, 104th Cong., 1ac Sess. at 1159 (Mar. 6, 
1995) . 

Senato~ Gorton sponsored a "known to be ne5ting-" e;ICcepti.on 

to amend House Sill 115B. The language proposed in Sena~or 

Gorton - s amendment. is the same as the version of sect: ion 

2001(k) (2) eventually enacted into law_ ~ Congo Q_ U.S_ 

H.R. 1158 (104th Cong., 1St. Sees., April 6, 1995) - The Senate 

Report diGcusg~d Senator Gorcon's am9ndmenC as follows: 

The only limitation on release o~ ehese sales is in 
Che case of a nesting of an endangered bird species 
with a known nesting site in a sale unit. In this 
case, the secretary must provide a s~sti~ute 
'volum~ under tnow section 200~(k) (3)]_ 

S" RQP_ No_ 17. l04th Congo, 1st Sess_ at 123 (Mar. ~4, ~995). 

The Senate amendmepts to House Bill 1~5S were deba~ed on 

t~9 Senate floor on March 30, 1995. Senator MUr~ay ~ntroduced 

the fOllowing a1ternative to SQnaLOr Go~tonls amendment: 

With respecL to each timber sale awarded pursuane 
to section 318. ., the performance of which is, 
on or after July 30, 1995, p1:ecluded under t.he 
EndanGered Species Act of ~913 due to requirements 
for the protection of the marbled tt1urrelet., the 
secretary of Agriculture shall provide ·the 
purchaser repl(;l.cernent timber, at 2l. s:i.te oX' sites 
selected at the disc~etion of the Secretary, that 
is equal in volume. kind an~ ~lue to ~hat provided 
by the c1mber s~le contract. 

141 Cong_- Rec_ 84870 (daily ed_ Mar_ 30, l~~S). 

Thus, Senat:.Oli Murray's azttendment would have pe:t;petuated- the 

hold-up of section 318 sales and provide~ sUbst~~ute ~imber 

wlt:.h01.lt any "known tl9st:.ing" :I:"equi:cement. The Senate :cej ected 
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~he Murray amendment. ~ at S4882. 

Sena~or Gorton's rumendmen~. unlike the Murray amendment, 

requires a "known co be nesting" determinat.:lon. Senat.or Gorcon 

explained the si~nifican~e of ~his requirement: 

The proposal that ~he commit.t:ee has made simply 
says that those sales would go ah~ad unless they 
invol.ved plaoes in which endangered species are 
actu~lly fauna, in which case substitu~e lands will 
take their place. 

I,g.. at. 54875. 

senator Hatfield commented: 

To ensu~e further protections. the Gorton amendment 
includes provisions prohibiting act1vtt~e5 in 
timber sale units which contain any nesting 
threatened or endansered speciee . 

.I.d. ac $14881. 

The conterees adopl:ed the Gorton runenc:lznent, and the 

confe~~nce report explained: 

Tbe only l~mi~ation on release of these sales is in 
I: he case of any threat:ened or endangered bird 
speei@s with a Known nesting site in a 5~le un~t. 
In this easel the Sec~etary must provide a 
suhstltu1:e volume under the cenns of subsection 
<k)(3). 

H.R. Rep. No. ~24. ~04th Cong., ~~e Sess. at 137 (~~95). 

President Clintcn vetoed the original rescissions bill, H.R. 

1158, on June 7, 1995. l~l Cong. Rec. H5G82-03 (June 7, 1995) 

(Pre5~dent's veto message ,read before House) ~ 

After PreSident;; vetoed the original hill, 

congressional leaders, incl~ding Senacor G9r~on. ne90tia~ed 

with 'the President on ~ revised res~issions hill. H.R. 19~4. 

'House Bill 1944 in"eluded no cha.nges to sect-ion ~001 (k) (2) I and 
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there was no discussion in the House regard1ng nego~iations 

related to sec~ion 2001(k) (2). 

In the Senate, however, sena~o~ Gorton described the 

~ection 2001(k) (?) negotiations in considerable detail: 

Roughly 300 [million board feet:.] of t:imber 
saLes have been held up due to agency 9ridloCK over 
the marbled murrelet. The administration asked the 
House and Senate to include in (k) (2) its 
definition of ··occupancy." ThaI! change in 
Sub5ect~on {k} (2) , would undermine the ability 
to move ~hese gales forward. That sugg9stion was 
soundly rejecced DY the House and Sen~te authors of 
the provis~on. 

The language of (k) (2) requires that 11: a 
threa·tened or endangereQ bird species i.:s;r ~k.nown t:o 
be n~sting" in the sale 'Unit that. the administration 
not harvgQt that unit, but come up with an equal 
amount, of timber in exchange for preserving tha~ 
uni t:. • . - This was' wr i c ten up ~o gi v", t:he 
adminis~ration - flex~bility to protect that 
individual sale unit in whi~h the bird'resldes. 

I wish to clarify that ~~ 1S the intention of 
~be Ho~se and Senate authors of this proyision that 
the administration must provide physical evidence 
that the bird is "nest.ing" 1n that unit before the 
administra~ion may enact (k) (3) . 

141 Congo Rec. S~0464 (daily ed. July 21, 1395) (statement of 
Sen, Gorton). 

Pre5:l..dent. Clinf:cn siqned House Silll944 in"Colaw July 27 I 

1935. Pub. L. l04-1~, lO~ SCaC. 246 (1~9S). 

consistent: with the pla.in langua.ge, the l.egislacive 

hiSt.ory of seC"C.ion 2001 (k.) (;a) repudiates a wholesale 

app;t.i~a.t:iori of tbe PSG Protocol. 'the rejection of t:he l1ur:j:;"ay 

amendmenL, wh~ch would have au~omatical1y exempted sale units 

det:l2rmined to be "occupied" by murrele:ts for purpo=::e.s of, tho 

Endangered Species Act, st~cngly suggests that Congress 
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intended stricter standards fo~ dete~inin9 nesting cnan tho5e 

appli~~b~e y,nder the l?rot:l"Jcol. The lagislat.ure' s use ot: 

geographical te;:ms such at; a known nesting "sit;e" w;i.'t.hin a.n 

"individual sa~e unit" and "places in ",hich endangered species 

ar~ actually found~ indicates that congress 1ntenoeQ =Qction 

~OOl{k) (2) to require evidenc@ ~hich can be pbysically located 

within sale unit boundaries. This intent is cOUSiBtent wieh 

che statute's express re~lirsment that che nesting be known to 

be wit.hin che "ac.reage" or the sale unit. 

'In addition. SenaLor Gorton's recounting of the 

negotia~ions with the administration indicates that the 

protocol' s "occu~ancyn s1:.andard was rej ected. The statements 

of a bill's sponsor "are particularl.y valuable: i.n det.el::n\in:Lng 

'the mean~ng of (the hill]" and proviae dan authoritative guide 

to the scatute' S construction." Eice v. ReMer, 463 U. S. 713. 

129 (1.983) ~ Senator Gorton's statetnentiJ a.re ent.itled. to 

"substantial weight. in int:erpret.iIl9 the 5tat.uee. I' FEA 'V' 

h]SQnqu~n SNG, Inc .. 426 U.S. 548, 564 (~976}. 

Senator Gorton's remarks indic~~e that the drafters of 

sect.ion 20 O~ (k) (2). the legislators who were involved in 

negotiat.ions with t.he adroinist:racion. and 1:.ho~e who heard or 

reed Sena.t:.or Gorton's comments all chat t.he 

administrat.ion's detinition of '·occ\.I,pancy" was. raj ect@d in 

favor of a .strict.er st.andard to detenttine nes~ing under 

seqtion. 2001 (X) (2) . In ,add~t.ion. Senator. Gorton's remarks 

9Ugge.~t:. that: the administracion was aware that ics "occupancy" 
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d9£initi,on had been re;ected during rhe negotia.tion procQg~_ 

The cour~ rinds that "occupancy~ determinacions made under 

Protocol standards are not necessarily 5ufficien~ to 9u~tain 

a "known to be nest;ing" det:srmination under section 2001 (k) (2~ _ 

While section 200l (k.) (2 > preclud.es any wholesale 

applica~~on of the PSG Protocol, it does not clearly state the 

specific standards sufficient: for a "known to be nest:ing" 

determinat.ion. As noced above. che plain langua.ge and 

legislative history of sec~ion 2001(k) (2) require evidence of 

a ne~~ located within sale unit boundaries. under section 

200~ (k) (2), therefore, a "known to be;! nesting" deterrniuat.ion 

may not p@ based only on ~ehavioral observacions of a rnurrelet 

located .outside sale unit boundaries_ Tbis requirement 

precludes nesting dete~inations based sOlely on the sighting 

of a murrelet ou~side s6le uniC bvundaries ( including 

circling) I or any evidence not located wit.hin sale 1.1nic 

bou.nda.ries. 

Neither the plain language nor the leg~slative his~ory of 

s~ction ;ZOOl. (k) (.;a), howcaver, expressly limits t:.he evidence 

necessary to sustain a nestlng determinacion t.o' e!gg-shell 

fragrnent~1 feca~ rings, or chicks. The congresSional record 

places "nesting" in guot;at:.ion marks when quoting Senator 

[TJhe administration muat pTovide physical 'eviden~e 
that ~he b~rd i~ "nes~ingrt in that unic bet ore che 
administration may.enact (k) (3)-

~41 Congo Rec. $~O~64 (dai~y ed- July 2~, ~995)_ 
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ThQ fact. thac Congress used t.he word "nesting" and t.he 

transcri~ers of the ~Qngre~s1onal record placed the word in 

quota~ions does not necessarily indicat~ congressional in~ent 

to adopt t.he Prol:.ocol'::; definition of ·'nesting. /J or any other 

d@finition limited to eggshell f~agments, fecal r1ngs, ch1c~s 

or other specific physical evide:&.'l.ce. 

Plaintiff also points to a 18tter sene JUly 27, ~995 (the 

day the President signed the bill) to defendants by six 

members of Congr~8s (Senators Gorton, MurkowBk~, Craig, YounS, 

Taylor, and Rober~s). That 1etter provides in relevant part: 

We have been informed that the Office ot Fo~estry 
and Economic Deve~opment has sugg~sced that 
SUbsection (k} (2) bars ~he release of any timber 

·sale unit that has previously heen deter.mined to be 
"occupied" by. a marbled xnu:r-relec. Thi.= 
interpretation or the l"w (~) directly coneradicts 
the ag:n::ement r~ached bet.ween Congres~ and the 
Admin:Lgtrat.ion; (2) imposes langui::lge which we 
explicitly rejected; and (3) is flat.ly illega.l. 

Subsect.ion (~) (2) bars the ~elea$e Qf a e£Mber 
sale unit only if a threa~ened or .eudangered 
species ·'i5 lalown to be nesting" ""ith the unit. 
This approach is much narrower than all "oc;:c;;upied" 
units. for three reason~; 

a) We ~ere thoroughly in!orwed and understand 
that the expert marbled murralet biologists define 
occupancy of an area as much broader than ue3ting_ 
We have been infor.med taac the 1994 p~cif~c Seabird 
Group marb~ed murrelet protocol treats various 
$Iubcanopy behavior as evidence of occupancy even 
though they d~ .POC necessarily indicate nesting, 
and treacs circling above the canopy as ~vidence of 
possible OCc.upa.ncy e:tl though Inurrelets .:also circle 
abDV~ non-nest.ing habitat. We discussed tl"lese 
matters during our negociations with·· the 

. Administrat:ion. At· the c:.ow~lugion· of this 
Q~sc:.u$s~on, ~~ r~fused to agree ~hat evidence of 
occupancy would qualify a. timber sale as ··Knowr;l. co 
bc;1! nesting" under SUbsect:.ion (k) (.2) • The 
legislative hi~tory ~s sxplicit on this point. 

(b) To the contrary I we intE!nded· c.he 
requi~ement tha~ a threatened or endangered bird be 
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"known" to bE'! nest:ing ~o requ:i.:re actu.al. d:i.rec:::t. 
eVidence of a nestiIlg', a.nd doe~ not a~low an 
inferential cone1usiQn from possible o~cupancy. 
Ac~ual direct evidence would oe observation of an 
active nesc, fecal ring or eggshell !ragmen~s_ 

~019/022 

Ex. 102 to Plaintiff's ~~oranduro in Support of Se~ond Motion 
for Summary Judg~ent (#49) at 2. 

This letter was d~ted after 6ec~ion 200~(k) (2) was passed 

and che s~e day the bill was signed by the ~~e~ident_ The 

letter was unaccompanied by legislative proc@s9 and is not 

enti~lcd to chQ weight of legislative history. NeverChele~s, 

while chis post-enac:crnent::. lesislacive stattett\@nt "is not by any 

means con.c:1.usi VI?, it cannot. merely be ignored. n Religiou~ 

Technology Ce~er V Wol1er§heim, 79b 'P_2d 1076, l086 n-lO 

(51th Cir_ 1.9S6). cert. denied 479 U.S. 1~03 (l987}. "the 

interpretation of a ~111 by the hill's sponsor is entitled to 

some wei.gh"C:. 

At the same t1me, the court ~g obligated to give some 

deferettce to an administrative agenc:y's reasonable 

interpretation of a statqt:.e .... it.h an ambiguous px-ovision. 

467 U.S. 837 (1984). 'the prsznise for this so-called "~hey:ron 

doctrine" is that an ambiguous statutory provision ~y 

~rnplicitly indicate con~e$sional intent to defer to an agency 

for t.he promulgatir.m of Slap-filling rules_· !,g,. 467 U.S .. a.t 

·843_ ThedefeI;ence due an agsncy int:erp"retation may' vary. 

d~pending on whether the agency 1 s ~ncerprecation devQloped out 

of long-scandi.ns practical a.pplication of the statute and 

whether the agency interpretation was accompanied by formal 
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rulemaking or other quasi -,legisla.tivlS procedures. ~ aowe:c, 

v. GeQrgetown Poiv HCSrI .• 488 U.S. 204, 2~2 (198S). 

ul~imately. chough, it remains the co~rt's reeponsibility 

to elic~t the ine~n~ of Congress. Cuevron, 467 U.S. at 842 

and n.5 ("if a court:, employing tra.ditional tco~s of st.atutory 

consLruction, ..=1scp.rtains that Congress had an intention on the 

pr~cise question at issue, that intention is the law and must 

be g:ivc;an ~ff~CL.'·). Here. neith~r e.he language nor the 

legislaeive history ot section 2QO~(k) (2) indicat@s an intent 

to rQquir~ Qggshell fragments, fecal rings, chickS or any 

othe:r specific physical evidence. Although t:he July 27, 1.995 

l~tt.er st.ates that "raJ ~tual direct evidence WOuld :be 

o1?servacion ot" an active nest, £~cal ring or eg.gshell 

~=:agmentg r. )" the let.ter does not 5~ate whether these a:c-e 

examples of permissible evidence or wh6l!ther these t.'ypes of 

evidence cOllstituc.e t.he full range of permissible evi.dence. 

~oreover, Senato~ Gor~on added section 2001(k) (2} to 

a H01.u;e version which contained no nest:ing exemp,tion i.n o;r;der 

to "give the administrat:.ion £~~xibili!:y t.o protect r;hat 

individual sal~ unit in which the bird resides." 141. Cons· 

Rec'. Sl04611 (daily ed. July :.n, ~99S} (statement of Sen . 

. r::~rton) . Senator Hatfield also noted that the Gorton 

am~ndment: was inl;.ended "(t) 0 ensure further pro'!:ect;ions. 

I..Q .. at. S4:88L Had· Congress intend2d. to lirn;i,t "known. to :be 

:p.esti.ns" evidence toegge:h@ll fragments I fecal rings, chi.cks I 

or ot.her specific types of evidence, it:. coul.d have adoptsd 
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more specific language. 

Although section 200i(k) (2) requires evidence of a nest 

located wichin sale unit boundaries, ~~ does not 1imic Chis 

eVoidence to any specific types. Rather, ~he language and 

legislative hiscory ot section 200~(K) (2) 6U99'el5~ that 

Congress intended to allow t.h.e agencies some leeway to 

determine what types ot physical evidence observed wi~hin sale 

unit boundaries are sufficient to establish a Kknown" nesting 

site within Ch~ sale unit. ThUS, an agency may rely on the 

visual or auditory observation of a mUf."relet located sub-

canopy within sale unit boundaries engaging in behavio~ that 

the agency dete~ines is sufficiently indicative of nesting to 

esealOlish a "k.nown" nesting ~ite with:in t.·hat sa.le uni~. 

CON'CLtJS:I:ON 

An "occupa~cy" determination under the PSG Protocol is not 

necessaril.·y sufficient t.o sustain a. "known ~o be nesting" 

det.·erminat.ion under se~r.ion 200~ (k) (2) . Accordingly. any 

s~c::t.ion 3~8 ''';d~e withheld pux;auant to a. de~et:'.lnina.tion of 

"occupancy" U?er PSG Protocol stanaard.$ muse be awarded and/or 

re~e~sed unle~s a murrelec nest ins dete~ina~icn is made ~nder 

the section 2001 (k) (2) standards art.iculated in this order.: 

To imroke' sect.ion '2001 (k) (2), the agency must. find ~haL 

a murrelec is. (l) curren~ly (2) nescing (3) within sale unit 

~ 7his is a final order tor injunctive reliefpu~suant to 
Federal .<.'..lie ot Procedure 65 and ~he co'U.:r;t.' s inhe-rent ;a.u.t:.hori ty. 
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boundaries. Thi~ finding ~st be based on the obs~rva~~on of 

e~idence located ~ub-canopy wi chin sale unit ooundaries.· 

Plain~iff's motion tor summary judgment (#4~) as to its 

third ~nd fourth cla~5 for injunc~ive and dec~aracory re~ief 

is granted_ Intervenor Scott Timber's motion for summary 

judgment (#7 in consolidated case 95-62G7) is granted to the 

extent indicated in this order. Defendants' croas·~otion for 

sUltllnary j udgmen t ( ~ 99 ) is deni ad _ Inte~enor-defendants 

oregon Natural Resources Council's motion for summary judgment 

(#~05) is denied_ Intervenor-detendants Oregon Natural 

Resources Council's motion LO c~arify the court's October 4. 

1995 minute o~der or to expedite the 'court's ruling on the 

rnot10n co ~~ansfer venu~ ~#~56) is denied as moo~. 

OAT' .:.his 11-4' day of Ja~~ary, ~996-

". This i~ a final order for d~claratory jud.g1:ttent pure1.l.ant:. 
Co Fede·ral Rule of Procedure 57 and the court' ~ inherent authori t.y . 
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TO: (See Below) 

FROM: Thomas C.Jensen 
Council on .Environmental Quality 

SUBJECT: SALVAGE LOGGING: Judge loosens protections for murrelet. 

SALVAGE LOGGING: JUDGE LOOSENS PROTECTIONS FOR MURRELET 
A federal judge on 1/19 "threw out the protocol the US 

Forest Service used to keep loggers from cutting old-growth 
forests" where the threatened marbled murrelet is believed to be 
nesting. The ruling by US District Judge Michael Hogan was 
"another loss for environmentalists" fighting the salvage-logging 
law signed by Pres. Clinton in 7/95 (AP/mult., 1/21). 

The timber industry had asked the district court to order 
the release of dozens of timber sales being held up because of 
the murrelet. This request was opposed by the federal government 
and enviro groups (Sierra Club Legal Defense Fund release, 1/19). 

CLARIFYING PROOF OF NESTING 
The salvage law stipulates that no logging can occur if the 

murrelet is "known to be nesting" in a timber sale unit 
(GREENWIRE sources). The scientific protocol used by the USFS to 
determine nesting areas was .based·on-bird sightings, but the 
timber industry argued that nesting· must be proven by finding 
physical evidence such as a nest. or-eggshell fragments. 

Hogan ruled that when Congress enacted the rider, it 
rejected the USFS protocol and put in place a new standard for 
jUdging whether murrelets are nesting in a timber sale. Hogan 
didn't require finding a nest or eggshells, but did rule that 
evidence of nesting, such as seeing or hearing a bird engage in 
nesting behavior, could stop logging only in the unit of a timber 
sale where it was observed. "Under the old protocol, evidence of 
nesting would stop logging in an entire stand of trees." 

WHEN WILL SALES PROCEED? 
Patti Goldman of SCLFD said the ruling doesn't immediately 

release for logging any of the 52 national forest timber sales in 
Oregon and Washington contested in the lawsuit -- "that 
determination will be made by the [USFS] under the new rules set 
out by the judge." But Jim Geisinger of the Northwest Forestry 
Assn., a timber industry group, said he expects all the sales to 
eventually be harvested (AP/Medford [OR] MAIL TRIBUNE, 1/20). 

SCLDF is appealing the ruling to the Ninth Circuit Court of 
Appeals. The admin. is studying how much timber would be 



released under the ruling, and is weighing an appeal. Dept. of 
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Justice's Peter Coppelman: "We thought [Hogan] would go with 
either the industry's interpretation or the scientific protocol. 
Instead, he cut the baby in half" (GREENWIRE sources) . 

PUSH CONTINUES FOR LEGISLATIVE CHANGES 
VP Al Gore on 1/19 said the Clinton admin. is working to 

change the salvage-logging law and predicted Congress eventually 
will alter its "worst features." Gore: "We're not going to rest 
until it's fixed" (Jeff Mapes, Portland OREGONIAN, 1/20). 

Legislation introduced by Reps. Elizabeth Furse (D-OR) and 
Connie Morella (R-MD) to completely repeal the salvage-logging 
law (GREENWIRE 12/8/95) now has 85 co-sponsors, including seven 
GOPers (GREENWIRE sources) . 

(c) The American Political Network, Inc. 
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