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units withheld by the Forest Service under Section 2001 (k) (2) of
the Rescissions Act. As described in the Declaration, the Forest
Service has determined that three units on the Abes Wren timber
sale on the Umpgqua Nation Forest, and one unit each on the West
Boundary timber sale on the Olympic National Forest and the
Boulder Krab timber sale on the Siskiyou National Forest, do not
quality for exemption from release under Section 2001(k)2). The
Forest Service anticipates issuing letters of release for these
sale units after the expiration of XXX???XXX days from the filing

of this Notice.

Dated: March X, 1996
Respectfully submitted,

KRISTINE OLSON

United States Attorney

JAMES L. SUTHERLAND

Assistant United States Attorney

LOIS J. SCHIFFER
Assistant Attorney General

JEAN WILLIAMS

ELLEN J. KOHLER

EILEEN SOBECK

U.S. Department of Justice

Environment and Natural
Resources Division

Wildlife and Marine Resources
Section

P.O. Box 7369

Washington, D.C. 20044-7369

(202) 305-0460/0228

Attorneys for Defendants

FED DEFS’ NOTICE OF FILING OF
AMENDED DEC. OF A. GRANT GUNDERSON - 2 -
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KRISTINE OLSON

United States Attorney

JAMES L. SUTHERLAND

Assistant United States Attorney
701 High Street

Eugene OR 97401

Telephone: (541) 465-6771

LOIS J. SCHIFFER
Agsistant Attorney General
MICHELLE L. GILBERT
EDWARD A. BOLING

JEAN E. WILLIAMS

ELLEN J. KOHLER

U.S. Department of Justice

Environment and Natural Resources Division

General Litigation Section
P.O. Box 663

Washington, D.C. 20044-0663
Telephone: (202) 305-0460/0228

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESOURCE COUNCIL,

Plaintiff,

V.

DAN GLICKMAN, in his capacity
as Secretary of Agriculture,
BRUCE BABBITT, in his capacity
as Secretary of the Interior,

Defendants,

OREGON NAT. RES. COUNCIL, et al.,

Defendants-Intervenors -

Civil No. 95-6244-HO
(lead case)

Civil No. 95-6267-HO
(consolidated case)

NOTICE OF FILING
OF AMENDED DECLARATION
OF A. GRANT GUNDERSON

PLEASE TAKE NOTE that Federal Defendants file herewith the

Amended Declaration of A. Grant Gunderson. This Declaration is

made to correct the record in this matter regarding five sale

FED DEFS’ NOTICE OF FILING OF

AMENDED DEC. OF A. GRANT GUNDERSON -
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OF COUNSEL:

JAY MCWHIRTER
Office of the General Counsel
U.S. Dept. of Agriculture

KAREN MOURITSEN
Office of the Solicitor
U.S. Dept. of the Interior

FED DEFS’' NOTICE OF FILING OF
AMENDED DEC. OF A. GRANT GUNDERSON - 3
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KRISTINE OLSON

United States Attorney

JAMES L. SUTHERLAND

Assistant United States Attorney
701 High Street

EBEugene OR 97401

Telephone: (541) 465-6771

LOIS J. SCHIFFER

Assistant Attorney General
MICHELLE L. GILBERT

EDWARD A. BOLING

JEAN E. WILLIAMS

ELLEN J. KOHLER

U.S. Department of Justice
Environment and Natural Resources Division
General Litigation Section
P.O. Box 663

Washington, D.C. 20044-0663
Telephone: (202) 305-0228

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESOURCE COUNCIL,

Plaintiff,

Civil No. 95-6244-HO
(lead case)

Civil No. 95-6267-HO
(consolidated case)

v.

as Secretary of Agriculture,
BRUCE BABBITT, in his capacity
as Secretary of the Interior,

AMENDED DECLARATION
OF A. GRANT GUNDERSON

Defendants,

OREGON NAT. RES. COUNCIL, et al.,

)

)

)

)

)

)

)

C)

DAN GLICKMAN, in his capacity )
)

)

)

)

)

)

)
Defendants-Intervenors )
)

I, A. Grant Gunderson, declare as follows:

1. I am the Threatened, Endangered, and Sensitive Species

AMENDED DECLARATION OF
A. GRANT GUNDERSON - 1 -
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Program Manager for the Pacific Northwest Region of the USDA
Forest Service. I have held my current position since October,

1990. I have been employed as a wildlife biologist with the

federal Government for over 23 years. This declaration is based = =7~

on my professional knowledge of northern spotted owl biology,
marbled murrelet biology, and the survey protocols that were
developed for locating nesting spbtted owls, and locating forest
stands occupied by marbled murrelets.

2. In a declaration dated September 27, 1995, I discussed
certain aspects of biology pertaining to the northern spotted owl,
and the Forest Service’s determination that identification of a
spotted owl activity center equated with identification of a
"known nesting" site under Section 2001 (k) (2) of the Rescissions
Act. I further stated that based on my knowledge of previous
spotted owl protocol surveys, all remaining units of the Abes Wren
Timber Sale on the Umpgqua National Forest had spotted owl activity
centers and were therefore considered to have "known nesting" of a
threatened bird pursuant to Section 2001(k) (2). That statement
was also based on information communicated to me by personnel on
the Umpqua National Forest. |

3. Subsequent to that declaration there were discussions
with personnel on the Umpqua National Forest about "activity
centers" and "core areas" for spotted owls. During those
discussions it became apparent that personhel on the Umpéua
National Forest had been using the terms interchangeably. Core
areas are defined as 70 to 100 acre areas of late-successional

AMENDED DECLARATION OF
A. GRANT GUNDERSON - 2 -
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forests that provide habitat and forage for juvenile spotted owls

as they leave the nest. An activity center on the other hand is

an area, usually 2-5 acres that, on the basis of surveys and

The terms are not interchangeable.

4. The requirement to have a spotted owl activity center

observed behavior of owls,

is deemed to contain the nest tree.

RSN 0 2

within a unit to invoke section 2001(k) (2) was explained and

Forest personnel were asked to review the spotted owl survey

information in that context.

5. Review by the Umpgua National Forest indicates that

Units 28, 30, and 31 of the Abes Wren sale are located within core

areas of spotted owl pairs but do not contain activity centers.

Only Unit 32 contains an activity center and can be considered to

have "known nesting" by a threatened species pursuant to Section

2001 (k) (2).

6. In the process of reviewing the applicability of the

January 19, 1996,

to protect marbled murrelets,

Boundary timber sale on the Olympic National Forest was included

Order to sales withheld under Section 2001 (k) (2)

in the "known nesting"

category.

7. Unit 3 of the West Boundary timber sale has had only 1

year of survey to Pacific Seabird Group protocols with no

detections of marbled murrelet occupied behavior.

Therefore I

I discovered that Unit 3 of the West

have concluded that based on this survey information Unit 3 of the

West Boundary timber sale does not fall within the Section

2001 (k) (2) nesting exception.

AMENDED DECLARATION OF

A. GRANT GUNDERSON

3
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8. Based on surveys done for an adjacent timber sale
occupied behavior was detected in stands that contain sale units

for Boulder Krab and Elk Fork Timber sales which were sold under

Section 318 on the Siskiyou National Forest. Initially, sale

units 1 and 4 of Boulder Krab ‘and sale unit 4 on Elk Fork Timber
Sales were deemed occupiea by nesting murrelets. However, during
the review process described above, it has been determined that
Sale Unit 4 of the Boulder Krab Timber Sale is not within the
contiguous stand where occupied behavior by marbled murreléts Qaé
observed. Therefore only Sale .Unit 1 of Boulder Krab and Unit 4
of Elk Fork are considered to contain marbled murrelets which are

"known to be nesting."

I declare under penalty of perjury that the foregoing is true
and correct.

Executed on the ‘"day of March, 1996.

A. GRANT GUNDERSON

AMENDED DECLARATION OF
A. GRANT GUNDERSON - 4 -
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U.S. DEPARTMENT OF JUSTICE

ENVIRONMENT AND NATURAL RESQURCES DIVISION

GENERAL LITIGATION SECTION
601 PENNSYLVANIA AVENUE, N.W,
WASHINGTON, D.C. 20004

FAX NUMBER 305-0506, -0267,
CONFIRMATION NUMBER (202) 305-0504

PLEASE DELIVER TO:

To: Don Barry
BOh Baum
Dinah Bear
Ted Boling
Peter Coppelman,
I.ois Schiffer,
Jim Simon
Al Ferlo
Mike Gippert,
Jay McWhirter
Tim Obst
Jeff Handy (503)
Nancy Hayes
Elena Kagan
Don Knowles (503)
v Karen Mouritsen
v Roger Nesgbit (503)
i Chris Nolin
Jim Sutherland(503)
Tom Tuchmann (503)

Sue Zike (503)
NUMBER OF PAGES: I l
DATE : } March 4, 1996

FROM; Lisa Holden, (202)

MESSAGE: NFRC v. Glickman.

Defendants’ February 29,

Report:.

On Friday, March 1st Judge Hogan denied,
ouxr motion for an

First and Last.  On
Tuesday we intend to file a response to

without a hearing,
emergency stay re:

208-4684
208-3877
456-0753
514-4231
514-05857

514-4240
690-2730

326-3807
208-5242
456-1647
326-6282
219-1792
231-2166
395-4941
465-6582
326-6254
326-7742

305-0474

Attached is Federal
18996 Compliance

Plaintiffs SAS’ Motion re:
the action of SAS v. Thomasg

-0429

001/014 . I'W
0

Firast and Last in
(Tudge Dwyer) .
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KRISTINE OLSON, OSB # 73254
United States Attorney

JAMES L. SUTHERLAND, OSB# 68160
Agsistant U.S. Attorney

701 High Street

Eugene, OR 97401-2798

(541) 465-6771

LOIs J. SCHIFFER

Assistant Attorney General

MICHELLE L. GILBERT

GEOFFREY GARVER

U.S. Department of Justice

Environment and Natural Resources Division
General Litigation Section

P.O. Box 663

Washington, D.C. 20044-0663

Telephona: (202) 305-0460

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESOURCE COUNCIL,

)
)
Plaintiff, ) Civil No. 95-6244-HO
) (lead case)
v. ) Civil No. 95-6267-HO
) (conscolidated case)
GLICKMAN, in his capacity )
as Secretary of Agriculture, ) FEDERAL DEFENDANTS’
BRUCE BABBITT, in his capacity ) FEBRUARY 29, 1996
as Secretary of Interior ) COMPLIANCE REPORT
‘ )
Defendants. )
)

Pursuant to this Court’s October 17, 1995 Order, federal
defendants hereby file an eighth progress report describing
actions taken'by the U.S. Forest Service and Bureau of Land
Management to award and release timber sales that were offered or
awarded between October 1, 1990 and July 27, 1995 and within the

scope of this Court’s September 13, 1995 Order.

FEDERAL DEFENDANTS’ FEBRUARY 29, 1996
COMPLIANCE REPORT - 1

I
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Attached is the Thirteenth Declaration of William L. Bradley

and the Sixteenth Declaration of Jerry Hofer updating the Court

on the actions of the Bureau ¢of Land Management and Forest

Service as to these timber sales.

Dated this 29th day of February, 1996.

Of Coungel:

JAY MCWHIRTER

Office of the General Counsel
United States Department of Agriculture

Washington, DC

KAREN MOURITSEN

Office of the Solicitor
United States Department of the Interior

Washington, DC

FEDERAIL DEFENDANTS’

"COMPLIANCE REFORT

Respectfully submitted,

KRISTINE OLSON
United States Attorney

LOIS J. SCHIFFER
Apaistant Attorney General

MICHELLE L. GILBERT
GEOFFREY GARVER
United States Department of Justlce
Environment and Natural
Regsources Division :
General Litigation Section
P.O. BOX 663
Washington, DC 20044-06623
(202) 305-0460

Attorneys for Defendants

FEBRUARY 29, 1996

2
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KRISTINE QOLSON, OSB §¥73254
United €tateg Atteornay

JAMES L, SUTHERLAND, OSB f£6B160
Agsistant U.S. Attorney

701 High Streeat

EBugene, OR 87401-2758
Talephone: (541) 465~6771

LOIS J. SCHIFFER
Assistant Attorney General ;

GEOFFREY GARVER

U.S. Department of Justice

Environment and Natural Resources Division
General Litigation Saction

P.0O. Box 663

Telephone: (202) 305+0460

MICHELLE L. GILBERT . i

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESQURCE COUNCIL,

Civil No. 95-6244-HO
(lead cape)
Civil No. 95-6267-HO

(conaclidated case)

Plaintife,

V.

FEDERAIL, DEFENDANTS'
FEBRUARY 2%, 1996
COMPLIANCE REPORT

Secretary of Agriculture,
BRUCE BABBITT, in his capacity as
Becretary of Interior

)
)
)
)
)
DAN GLICKMAN, in his capacity as )
)
)
)
)
Defendants. )

)

I, William L. Bradley do hereby depose and say that:

1. My name is William L. Bradley. I have previoualy ‘l
{
il
prepared a declaration for this case, in which I described my {u
A

poaition with tha Bureau of Land Management (BLM) and the nature

of ny responsibilities.

THIRTEENTH DECLARATION OF WILLIAM l.. BRADLEY, Page 1
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2. I am familiar with the Rescissions act, Public Law 104-

Relaase of Previously Offered and Unawarded Timber Sale .

Contracts,”" Section 2001(k).

19 (109 Stat. 194), including the provisions regarding "Award @and ’
i

3. In its February 16, 1996, compliance report, the BLM
provided two tables showing the status of its sales which are

covered under Section 2001(k).

4. ‘This deeclaration is being filed to update the céurt on
the status of these salea. As in our February 16, 1996,
- compliance report, I have attached Takle 1 which shows the status
of sales covered by Judge Hogan's October 17, 1995, order and
Tabkle 2 which shows the status of Section 318 sales which were

subject to Section 2001(k) of Public Law No. 104-19.

5. In our previous compliance report we stated that the
original high bidder of the Qlalla Wildcat sale had sought to

reinstate ite high bid. We algo ptated that while the BLM was|

considering this action, it issued letters to the second highest
bidders of both this sale and the Twin Horse sale Lo ascertain if
they were interested in purchasing the sales at the original high
bid price. |

THIRTEENTH DECLARATION OF WILLIAM L. BRADLEY, Page 2
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6. The BLM has since interbreted Judge Hogan's

January 17, 1996, amended order to regquire that these saies be
awarded to the highast qualified bidder, regardless of whether
the bidder had previoﬁsly rejected the award of the contract and
obtained a return of the bid bond. Therefore, the Olalla Wildcat
sale (with the exception of unlt No. 5) was awarded to Lone Rock
Tiwber on February 26, 19296, A northern spotted owl is Rnown to
be nesting on the unawarded unit. 1In BLM's award letter to Lone
RoGK Timber, the BLM stateQ that they willl be contacting the

conpany regarding replacement volume for unit No. 5. A letter

atating that the sale had been awarded to Lone Rock Timber.

was also issued to the second highest bidder, Scott Timber ce.|, ”
i
‘

7. On February 21, 1996, a letter was sant to Douglas

County Lumber C¢., the original high bidder on the Twin'Horsef
sale, +to ascertain if they were interested in the possible award
of the sale at the original high bid price. On the same date a
letter was sent to the second highest bidder, Huffman aﬁd Wwright
Timber Corp., stating that the BLM was inguiring if Douglas
County JLumber Co. was interested in the award of the sale. They
were informed that Douglas County Lumber €Co. would be awarded the

sale if thelr reply is affirmative.

THIRTEENTH DECLARATION OF WILLIAM L. BRADLEY, Page 3

{

A ———




03/04/98  10:35 __@oo7/014

VL 2 S wirioe M ke N Ll Vet § W T mAd V8 ¥ Sammaseee, e =

8. As a result of Judge Hogan's January 19, 1996, order,

were not awarded because they were detarmined to be occupied by

the BLM is reviewing its purvey information on the 11 units which
l'M
marbled murrelete. This review is being conducted to determins

whether or net the occupancy determinations are consistent with

the court's interpretation of section 2001(k) (2).

I declare under penalty of perjury that the foregoing la true and

correct.

Executed at Portland, Oregon, on IZ«?&Z 7, [ FFe -

William L. Bradley

THIRTEENTH DECLARATION OF WILLIAM L. BRADLEY, Page 4
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TABLE2

EIGHTH PROGRESS REPORT - BUREAU OF LAND MANAGEMENT

SEE#2 SEE&
SEE #1 BELOW BELOW BELOW SEE #4 BELOW
ORIGINAL
- CURRENT YoL ORIG. T & E BIRDS AFFECTED| REMAINING
SALE NAME PURCHASER (MBF) | ACRES | NESTING STATUS | VOL (MBF) VOL [MBF) STATUS

ELACK JACK WEYCO 6863 %6 8863 EXECUTED
90 PITCHER PERFECT THINNING |SWANCO 2438 160 . 2438 EXECUTED
90 ROMAN DLUNN HULL-OAKES 10846 142] MMOCC. -#12 5264 5382 EXECUTED
BEAR AIR IMURPHY TIMBER 11564 201 MMOCT, -#2 4617 6047 ! UNAWARDED
BIG WiKDS SPALDING 6864} - 2% 6864 - EXECUTED
CANTON CREEK il OOUGLAS CO. FP 340 47 3440 EXECUTED
ICHANEY ROAD LONEROCK 3800 75 J800 EXECUTED
HOXIE GRIFFIN CROMAN 2809 255 2809 EXECUTED
OLALLA WILDCAT LONE ROCK TIMBER 10568] . 280 NSO - #5 852 g6 AWARDED
SUMMIT CREEK SCOTT 7910 126 7910 EXECUTED
SWINGLOG THINNING SWANCO 1542 g5 1542 EXECUTED
TEXAS GULCH CR JOHNSON 6212 119 6212 EXECUTED
TWiN HORSE DOUGLAS CO. LUMBER] 1488 17 1499 UNAWARCED
UPPER RENHAVEN [BOHEMIA 1786 45 1796 EXECUTED
WHITT'S END ISENECA 1097 8 1097 EXECUTED
YELLOW CR. BTN, SCoTY /08D 141 7080 EXECLTED

TQTALS 86127 2093 10733 75324

1. Information reganding the status of threatened o5 endangered nesting birds. MM OCC, = marbled murrelel occupancy; #= sale un number, NSO = northem spotied owl

2 The volume contained in units with marbled munelet oocupancy. Thisis the volume which would be subject to SEC. 2D01(k(}{3} of PubicLew 104-19.
3. The original sale volume minus the volume contained in occupied units. Thisis the vofume whichwill be awarded,
4. Brecuted = sale contract has been awarded, accepted, and approved
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' FEBRUARY 29, 1995

TABLE {

EIGHTH PROGRESS REPORT - BUREAU OF LAND MANAGEMENT

SEE®?  SEE#S
. SEEM#1 BELOW _ BELOW _ BELOW SEE #1 BELOW
ORIGINAL |
CURRENT VOL |ORIG.{ T&EBIRDS |AFFECTED | REMAINING

SALE NAME PURCHASER (MBF) |ACRES | NESTING STATUS |VOL (MBF)| VOL. [MBF) STATUS
§1 LOWER DUDLEY'S SUMMI __|BOISE CASCADE 23400 71 2340 Executod
ST MILLERS VIEW DR JOHNSON 3663 53 3864 Executed
ANOTHER FAIRVIEW — DOUGLAS CO, FP 4589 53 a580]  Executed
[BATTLE AXE RESERVATION RANCH 1205] M4 1205 Executed
BIRDSEYE ROGUE CROMAN 3676] _ GI\ 3876 Executed
CAMP TIMBER PROCUCTS 727 543 727 Executed
CAT TRACKS SENECA 472] 45 472 Executed
CHERRY TREE FLUM JHULL-OARES 1038 10 1038 Executed
CORNER SOCK LONE ROCK 721 &2 1721 Executed
CRAZY 85 CIR 3957|140 3857 Exscuted
DAFF1 DORA SCOTT a554] 7 465 Execited
DEAD MDDLEMAN [DR JORNSON 7158|1971 7154 Executed
DEEP CREEK [ciR 3120]___130| MMOCC. -#1.2 3720 0| Salewll not be awarded
GOLDEN SUCKER [ROUGH & READY a7 160 . 4367 Beciied
JEFFERS REVENGE LONE ROCK 947 3014 Executed
LICKT WESTERN TIMBER 311|218 &1 Execifed
LOBSTER HILL SCOTT B471] 211 B471 Excculed
LOST SOCK LONE ROCK 3506] 47| A CCC -4 1060 2536 Executed
IMARTEN POWER ROSBORO 968|127 9668 Execued
[NORTH FORK CHETCO CLR 7372] 267 MMOCC -# 1070 6302 Execified
PARK RIDGE BASIN —IHULLOAKES 2710 3! 2710 Execied
POND VIEW DR JGHNSON a77 e Fii Exccuted
FPEJ BOISE CASCADE @67 269 6387 Execyted
ROCKY ROAD THOMAS CREEK 574 23 1574 Execuled
SHADY TIMBER PRODUCTS 7635) 588 7635 Execuied
TOBE WEST HULL-OAKES 407t 78 4807 Execuied
UGLY ECKLEY LONE ROCK _ 5815,  217]_ . 5815 “Executed
WREN ‘N DOUBT SCOTT 830d] 163 MMOCC. ~#2,3,6.7 4937 3866 Executed -

TOTALS ' 125823 _ ao61 ~ 10187 115636

1. Information reganding the statas of thieatened or endangered Resting birds. MM OCC. = marbled munelet occupancy; #= sde unit cumber

2. The voluznecontzined irunits with marbled murrelet occupancy. m-memmemidlssub]edbSEC—zemmtarowaﬁc Law $103-19.
3, The original safe volume minus the voiume contained in cocupied units. This is the velume which was awarded.
4, Executed = sale contract has been awarded, acoepled, and approved
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KRISTINE OLSON OSB #73254 }d
United States Attorney
JAMES L.. SUTHERLAND, OSB# €8160
701 High Sctreet
f Bugene, OR 97401-279B024
! 541-465-6771

! LOIS J. SCHIFFER
Aggistant Attorney General
MICHELLE L.. GILRERT
GEOFFREY GARVER
U.S. Department of Justice
Environment apnd Natural Resources Division
P.O, Box 663
Washington, D.C. 202-272-8338
Telephone; 202-305-0460

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESOURCE COUNCIL,

Plaintiff,
Civil No. 95-6244-HO
v.

: SIXTEENTH DECLARATION
DAN GLICKMAN, in his capacity as QF JERRY L. HOFER
Secretary of Agrliculture,

BRUCE BABBITT, in his capacity as

Secretary of the Interior

et Nt e Nd Nl T e Nt Nk P Nt

Dafendants.

I, Jerry L. Hofer, hereby declare the feollowing to bé true

and corrackt:
1. I have previougly filed declaratioms in this case putting
forth my experience and gQualifications with the United States
Foreat Service.
2. Omn February 16, 1956, my Fifteenth Declaratioﬁ included a
report describing the status of 33 cimber sales which are subject

to the Court’s Order of October 17, 1995.

3. A8 required by the Court’'s October 17, 1995, Order, I am
SIXTEENTH DECLARATION of JERRY L. HOFER PAGE 1

| “nln
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updating the'February 16, 1996, status report with the following
changeso.

4. Of the sales that had not peen awarded to the high bidder
as of the Court'’s order on January 10, 1996, the Forest Service
received mnotification that the other bidders do not want the

following sales awarded to them at the origipnal terms anpd

conditions:
Sale Nama Forest
Banty Salvage Wallowa-Whitman
Johnson Balvage Wallowa-Whitman
Hilton Wallowa-Whitman
Cantrell Wallowa-Whitman
Forks Malheur

I declare under penalty of perjury that the foregoing is true and

Ccorrect.

Executed at Portland, Oragon, on February 29, 1936,

JERR . HOFER

SIXTEENTH DECLARATION of JERRY L. HOFER ' . PAGE| 2

!
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R& REPORT: ACTIONS TAKEN TO AWARD OR RELEASE SALES OFFERED OR AWARDED
. BETWEEN OCTOBER 1, 1990 AND JULY 27, 1585 '
T. NTE AW, s IN ONRC v. WE -13121 D_Or
SALE N¥ VOLUME HIGH BIDDER ACTION
1. JOHN WIN 1,800 MBF HUFFMAN/WRIGHT AWARDED 11/14/95
2. JOHN L ;
LODGEPOLE WIN 2,200 MBF DAW HIGH BIDDER DECLINED AWARD
LETTER OF INTEREST SENT TQ||
OTHER BIDDERE 1/18/5¢ ‘*l{f"‘
3. YOS8Ss WIN 9,100 MBF BOISE CASCADE AWARDED 11/14/95 ;.'
4. WILLY  WIN 4,400 MBF BOISE CASCADE AWARDED 11/14/94
5. NELSON WIN 7,400 MBF DAW | HIGH BIDDER DECLINED AWARD
LETTER OF INTEREST SENT TO
OTHER BIDDERS 1/18/96
6. BILL WIN 5,800 MBF HUFFMAN/WRTGHT AWARDED 11/14/95
7. CINDER WIN 5,300 sSCoTT AWARDED 11/14/95S
II. AWARDED SALES ENJOTINED OR SUSPENDED AS A RESULT OF COURL ACTION
SALE NF VOLUME HIGH BIDDER ACTION
8. GATORSON COL 11,860 MBF VAALEN BRO SALE AWARDED 5/6/93; SALE

9.

TIP WEN

C v LTC
95-6244H0O
85-6267HO

DISTRICT OF OREGON

751 MBF

LONGVIEW FIBER

SIXTEENTH DECLARATION of JERRY L. HOFER

X

'@o12/014

SUSPENDEDR 5/20/93; TUSFS
AWAITING DETERMINATION OF
LEGAL COURSE OF ACTION
UNDER SMITH v, . USFS,
33-0178-JLQ (E.D.Wa),
REPORTED IN 33 F3D 1072
(9TH . CIR. 1994) .
PURCHASER HAS SUBMITTED AN

OPERATING SCHEDULE,
REQUESTED RELEASE OF 3 |
PAYMENT til\rn:grs, o
ALLOCATED: PRAYMENT BOND K

THIS SALE.

1

SALE  AWARDED 9/9/94

I

PAGE |3 ?

|

V

[

f
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LEGAL COURSE OF ACTION
UNDER LEAE ¢t &l _ v.
FERRARO, 54-1025 (W.D. WA)
10. TIPTOP WEN 2,200 MBF ST. JOE LUMBER SALE AWARDED 2/16/94;
ENJOINED 3/3/95. usrs
AWAITING  DETERMINATION OF
LEGAL, COURSE OF ACTION
UNDER LEAF e al V.
EERRARD, 34-1025| (W.D. WA) ||
IIT. SALE NQ. FFER
SALES WILL NOT BE AWARDED AS PER JANUARY 10, 1996 ORDER NFRC V. GLICKMAN
. SALE NF  VOLUME HIGH BIDDER  ACTION |
11. STAGE- .
COACH UMA 200 MBF BOISE CASCADE NONE REQUIRED
12. BALD UMA 2,900 MBFP BOISE CASCADE NONE REQUIRED
13. DBUGOUT 3LV WAW 5,400 MRBRF DODGE LOGGING NONE REQUIRED
14. TOWER SLV WAW 1,010 MBF BOISE CASCADE NONE REQUIRED
IV. NT T WARD W TG DD
SALR NF VOLUME HIGH BIDDER ACTION
15. BLUE FORD FRE 6,500 MRF BOISE-CASCADE AWARDED 11/30/95
16, BANTY SLV WAW 610 MBF ELLINGSON LUM, NOT AWARDED, NO
IRESPONSIBLE BIDDER
WANTED SALE
17. JOHNSON .
BLV WAW 3,600 MBF¥ ROSRORO LUMBER NOT AWARDED, WO
TRESPONSIBLE BIDDER
" WANTED SALE
18. PARK HFR WAW 700 MBF BOISE CASCADE AWARDED 11/13/8%
1¢. RD 8LV WAW 3,300 MRBF DOPGE LOGEING AWARDED 11/14/9
20. HILTON WAW 5,300 MBF MALHEUR LUMBER NOT AWARDED, NO
"RESPONSIBLE BIDDER
WANTED SALE ;
21. EWEET PEA WAW 1.280 MBF ELLINGEON LUM HIGH BIDDER DECLINED AWARD

W o mm A g eea

SIXTEENTH DECLARATION of JERRY L. HOFER

@013/014

|
t
i

ENJOINED '3/3/95.
AWAITING DRTERMINATION OF

PAGE 4
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22. TANHORSE WwWawW 1,340 MRF BOTISE CASCADE
23. TANYA WAW 585 MBF BOTSE CASCADE
24. LOCUST MAL 1,000 MBF SMERSKI LOG.
25.' NICHOLSON :

SLVe T oKa B20 MBF VAAGAN BRO.
V. SALES CANNQT BE AWARDED 70 HIGH BIDDER
. sALE NE  VOLUME H BIDD
26. FORKS MAI, 5,000 MBF SNOW MIN. PINE
27. OFF :

BROADWAY OCH 12,300 MBF KINZUA CORP,
28. HIACK

THIN SIU 1,600 MBF HAMPTON
29. PEAGLE RIDGE

HOUSEBLOG uMA 170 MBF ROGGE WOOD
30. ALLEN WAW 3,800 MBF ROGGE WOOD
31, CANTREL

SPRG WAW £10 MBF ROGGE WOOD
32. HORN SLV WAW 1,340 MBF KINZUA CORP
|

PRONG SLV WAW 3,800 MBF ROGGE WOOp

33,

03/04/986

10:38 &

SIXTEENTH DECLARATION of JERRY L. HOFER

|
(@o14/014

NO OTHER RESPONSIBLE
BIDDERS, SALE WILL NQT BE
AWARDED _
AWARDED 11/15/95
AWARDED 11/15/955

AWARDED 11/22/95

SALE AWARDED 11/03/95 il

ACTION

NOT AWARDED, XNO
FRESPONSIBLE BIDDER
WANTED SALE

LETTER OF INTEREST SENT TO
OTHER BIDDERS 1/18/96

NO INTERBSTED RESPONSIBLE

PURCHASERS . SALE WILL NOT
BE AWARDED. '

HIGH BIDDER NOT
RESPONSTIBLE, LETTER OF
INTEREST SENT TO OTHER
BEIDDERS BY COB 1/25/96.
HIGH BTDDER NOT
RESPONSIBLE, LETTER OF
INTEREST  SENT TO OTHER
BIDDERS BY 1/25/96.

NOT AWARDEP, NO,
"RESPONSIBLE BIDDER

WANTED SALE ’
HIGH PIDDER NO| LONGER IN|
BUSINESS . LETTER o 1
INTEREST SENT | TO OTHE
BPIDDERS BY 1/25/96.

HIGH 'BIDDER NOT
RESFONSIBLE, LETTER OF
INTEREST SENT TO OTHER

BIDDERS BY COR 1/25/96.

PAGE 5
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ENVIRONMENT AND NATURAL RESOURCES DIVISION

FAX NUMBER 305-0506, -0267,
CONFIRMATION NUMBER (202) 305-0504

PLEASE DFELIVER TO:

To:

NUMBER OF
DATE:
FROM:

MESSAGE :

U.S. DEPARTMENT OF JUSTICE

GENERAL LITIGATION SECTION
601 PENNSYLVANIA AVENUE, N.W.

WASHINGTON, D.C.

Don Barry

Bob Baum

Dinah Bear

Ted RBoling

Peter Coppelman,
Lois Schiffer,
Jim Simon

Al Ferlo

Greg Frazier

Mike Gippert,
Jay McWhirter
Tim Oket

Jeff Handy (503)

Nancy Hayes

Elena Kagan

Don Knowles (503)

Karen Mouritsen

Roger Nesbit (503)

Chris Nolin

Jim Sutherland(503)

Tom Tuchmann (503)

Sue Zike (503)

PAGES: 3
January 29, 1996
Lisa Holden, (202)

NFRC_v. Glickman.

figures.

20004

208-4684
208-3877
456-0753
514-4231
514-0557

514-4240
720-5437
690-2730

326-3807
208-5242
456-1647
326-6282
219-1792
231-2166
396-4941
465-6582
326-6254
326-7742

305-0474

Attached for vyour
information is a summary of timber sales
affected by the rulings in NFRC v. Glickman.
Please be advised that these are not exact

I have roundad most of the volumes

-0429

[@oo1/003

and gome sales are undergoing further review.
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PRIVILEGED AND CONFIDENTIAL
ATTORNEY/CLIENT DOCUMENT

STAT TIMBER S AS OF JAN 6

The status of the timber sales are set forth in three categories: (1) timber sales that are
currently required to be released by the agencies; (2) timber sales that may be required to be
released on the basis of the Ninth Circuit or other District Courts rulings; and (3) those sales
that a court has affirmatively ruled do not have to be released.

Forest Service:
1. 154.45 mmbf released.’ A
A. 73.4 mmbf Section 318 Sales

58.60 mmbf (released)
8.83 mmbf (Boulder Krab and Elk Fork)
6 mmbf ("High Bidder Sale" -Holdaway II)

B. 8$1.05 FY 1991-1995 Sales.

2.95 mmbf (Tip and Tiptop)
39.4 mmbf ("High Bidder" Sales -Forest Service is soliciting offers)
38.7 mmbf (released) |

2. 283 mmbf that may be required to be released.

41.4 mmbf (sales subject of litigation in Seattle Audubon Sog'y v,
Lyons, Judge Dwyer - W.D. Wash)

11.86 mmbf (Gatorson sale - subject of litigation in Smith v, UJ.S,
Forest Service, Judge Quackenbush - E.D. Wash.)
230 mmbf (Marbled Murrelet and NSO sales)?

: This number remains static. The Forest Service and BLM are in the process of

soliciting offers for timber sales that had not been released because the high bidder was either
unwilling or unable to accept the sale. For purposes of this report, those sales are assumed to
be released.

¢ The agencies are re-evaluating the sales according to the standards set forth in
the 1/19/96 Order and will make a final determination as to those sales that mnay be withheld
on the basis of a marbled murrelet nesting detcrmination as defined by the 1/19/96 Order.
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3, 304.5 mmbf that Court has affirmatively ruled does NOT have to be released

296 mmbf  (pre-318 sales)
8.5 mmbf  (sales that are impossible to award in original terms and
volumes)

BLM:
1. 191.9 mmbf released.
A. 76.3 mmbf Section 318 Sales
64.2 mmbf (released).
12.1 mmbf (that the agency is currently surveying for threatened or
endangered bird species. Will solicit offers after
surveying is complete.)

B. 115.6 mmbf FY 1991-1995 Sales

115.6 mmbf (released)

2. 20.1 mmbf that may be required to be released.
Sales withheld for marbled murrelet issues
9.9 mmbf (Section 318)
10.2 mmbf (FY 1991-1995 sales)
3. 21.8 mmbf that Court has affirmatively tuled does NOT have to be released.
21.8 mmbf (pre-Section 318 sales)

* original volumes not available for two sales that are impossible to
award,

TOTAL VOLUME RELEASED (FS and BLM) = 346.35
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To: 4 Peter Coppelman

From: Al Ferlo

Date: February 12, 1996

Re: "Next high bidder" issue - request for stay pending appeal

You have asked for supplemental information concerning the sales which were
subject to our January 31, 1996, request for a stay pending appeal from the Ninth Circuit.
The BLM and the Forest Service identified seventeen sales which were subject to the
district court’s January 10, 1996, order requiring the agencies to release previously
withheld timber sales. The sales, which total approximately 62 million board feet, are
listed on the attached chart. Also on the chart you will find the location of the sales and
the number of board feet for each sale. You should also note that each of these sales was
included in our first request for a stay pending appeal to the Ninth Circuit which we filed
on October 19, 1995. The Ninth Circuit denied that request. Thus, our January 31,

1996 request is the second attempt to convince the court of appeals to prevent timber
cutting on these sales.

The environmental effects from harvesting the sales depends on the location of the
sales. Four of the sales (the two BLLM sales and two Forest Service sales) are located on
land subject to the Northwest Forest Plan. The sales would eliminate spotted owl habitat.
One unit on the Ollala Wildcat sale will be withheld under Section 2001(k)(2) due to the
presence of a spotted owl nest. The agency will replace the volume withheld under the
terms of Section 2001(k)(3). The remaining sales are found in the "eastside" forests
which are not subject to the Northwest Forest Plan. ' The main environmental impacts
arising from these sales are adverse habitat impacts to salmon listed as threatened under
the Endangered Species Act. More specific information on the environmental barm likely
to result from the harvesting of the sales, to the extent we have it, is contained in the
affidavits by Mike Spear and Jacqueline Wyland which were attached to the motion for
stay in both the district court and the court of appeals.

The BLM reports that, for the two sales within its jurisdiction, it has identified an
cligible bidder and is in a position to actually award the sales pursuant to the district
court’s order. Two of the fifteen Forest Service sales (the Hiack Thin and the Sweet Pea)
have no interested bidders, and will therefore not be awarded. The Forest Service has
not yet received information on the remaining thirteen sales to allow the determination
to be made with any certainty whether any interested bidders remain. The Forest Service
has sent letters to all bidders on the sales, informing them of the court’s decision. The
letters requested the bidders to make known their interest in the sales by the end of
February.
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SALE
NAME

1. John Lodgepole
2. Nelson
3. Banty Salvage

4. Johnson Salvage

5. Hilton
6. Sweet Paa
7. Forks

8. Off Broadway

9. Hiack Thin

10. Eagle Rdg Houselog
11. Allen

12. Cantrel sSprings
13. Horn Salvage
14. Prong Salvage

15. Holdaway 2

ENRD APPELLATE

NATIONAL
FOREST
NAME

Winema
Winema
Wallowa
Wallowa
Wallowa
Wallowa
Malheur
Ochoco

Siuslaw

Whitman
wWhitman
whitman

Whitman

Umatilla

Wallowa
Wallowa
Wallowa
Wallowa

Gifford

TOTAL FOREST SERVICE TIMBER

1. Olalla Wildecat
2. Twin Horse

TOTAL BLM TIMBER .

TOTAL. ALL TIMBER .

Whitman
whitman
Whitman
Whitcman

Pinchot

BLM SALES

[] * -

VOLUME

.

12.3
1.6
.17
3.8

.61

50.63

10.568
1.498

12.066

MMBF
MMBF
MMEBEF
MMBF
MMBF
MMBF
MMBEF
MMBF
MMBF
MMBF

MMBF

MMRBF-

MMBF
MMEF

MMBF

MMBF

MMBF

MMBF

MMBF

62.696 MMBF

[@oos
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Rule 34

(e) Non-Appearance of Parties, If the appellee
fails to appear to present argument, the court will
hear argument on behalf of the appellant, if present.
If the appellant fails to appear, the court may hear
argument on behalf of the appellee, if present. If
neither party appears, the case will be decided on the
briefs unless the court shall otherwise order.

(D) Submission on Briefs. By agreement of the
parties, a case may be submitted for decision on the
briefs, but the court may direct that the case be
argued.

(g) Use of Physical Exhibits at Argument: Re.
moval. If physical exhibits other tham documents
are to be used at the argument, counsel shall arrange
to have them placed in the court room before the
court convenes on the date of the argument. After
the argument counsel shall cause the exhibits to be
removed from the court room unless the court other-
wise directs. If exhibits are not reclaimed by counsel
within a reasonable time after notice is given by the
clark, they shall be destroyed or otherwise disposed
of as the clerk shall think best.

(As amended Apr. 30, 1979, eff. Aug. 1, 1979; Mar, 10, 1988,
eff, July 1, 1986; Apr. 30, 1991, eff. Dec. 1, 1981; Apr. 22,
1993, eff. Dec. 1, 1993.)

NOTES OF ADVISORY COMMITTEE
ON APPELLATE RULES

1967 ADOPTION

A majority of circnits now limit oral argument to thirty
minutea for each side, with the provision that additional tima
may be made available upon request. The Cemmittee is of
the view that thirty minates to each side is suficient in moat
cases, but that where additional time is necessary it should
be freely granted on & proper showing of cause therefor. It
further fools that the matter of time should be left ultimate-
ly to each court of appeals, subject to the spirkt of the rule
that g reasonable time should be allowed for argument.
The term “side” is used to indicate that the tine allowed by
the rule is afforded to oppoesing interests rather than to
individug! parties. Thus if multiple appellants or appellees
have a common interest, they constitute only 8 single side.
If counsel for multiple partics who ¢onstitute = single side
feel that additional time is necessary, they may request it.
In other particulars this rule follows the wvsual practice
among the cireuits. See 3d Cir. Rule 31; 6th Cir. Rule 20;
10th Cir. Rule 23.

1979 AMENDMENT

The proposed amendment, patterned after the recommen-
dations in the Report of the Commission on Revision of the
Federal Court Appellate System, Structure and Internal
Proccdures: Recommendotions for Change, 1973, created
by Public Law 489 of the 92nd Cong. 2nd Sess,, 86 Stat, 807,
sets forth general principles and minimum stawdards to be
observed in formulating any local rule.

1986 AMENDMENT
The amendments to Rules 34(a) and (e) are technical. No
substantive change is intended.

ENRD APPELLATE

RULES OF APPELLATE PROCEDURE

1991 AMENDMENT

Subdivigion (d). The amendment of subdivizion (d) con-
forms this rule with the amendment of Rule 28(h).

1993 AMENDMENT

Subdivision (c). The amendment deletes the require-
ment that the opening argument must include a fair state-
ment of the paze. The Committee proposed the change
because in some cirenits the court does not want appellants
to give such statements. In those circuits, the rule is not
followed and ia misleading. Nevertheless, the Committee
does not want the deletion of the requirement to indicate
disapproval of the practice, Those circuits that desive a
statement of the case may continue the practice.

Rule 35. Determination of Causes by the
Court in Banc

{a) When Hearing or Rehearing in Banc Will be
Ordered. A majority of the circuit judges who are in
regular active service may order that an appeal or
other proceeding be heard or reheard by the court of
appeals in banc. Such a hearing or rehearing is not
favored and ordinarily will not be ordered except (1)
when consideration by the full court is necessary to
secure or maintain upiformity of its decisions, or (2)
when the proceeding involves a question of exception-
al importance.

(b) Suggestion of a Party for Hearing or Re-
hearing in Bane, A party may suggest the appro-
priateness of a hearing or rehearing in bane. No
response shall be filed uniess the court shall g0 order.
The elerk shall transmit any such suggestion to the
members of the panel and the judges of the court
who are in regular active gervice but a vote need not
be taken to determine whether the cause shall be
heard or reheard in banc unless a judge in regular
aetive service or 2 judge who was a member of the
panel that rendered a decision sought to be reheard
requesw & vote on such a suggest;lon made by a
party.

(c) Time for Suggestion of a Party for Hearing
or Rehearing in Bane; Suggestion Does Not Stay
Mandate. If a party desires to suggest that an
appeal be heard initially in bane, the suggestion must
be made by the date on which the appellee’s brief is
filed. A suggestion for a rehearing inh bane must be
made within the time preseribed by Rule 40 for filing
a petition for rehearing, whether the suggestion is
made in such petition or otherwise. The pendency of
such a suggestion whether or not ineluded in a peti-
tion for rehearing shall not affect the finality of the
judgment of the court of appeals or stay the issuance
of the mandate.

(d) Number of Copfes. The number of copies
that must be fled may be prescribed by loeal rule
and may be altered by order in a particular case.
{As amended Apr. 30, 1979, eff. Aug. 1, 1879; Apr. 29, 1994,
eff. Dee. 1, 1994.)

Compinte Annotation Matoriala, ses Title 28 US.C.A.

452

@oos
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Environment and Natural Resources Division

Assistant Avorney General

90-1-1-2928

Re:

Time:

Washington, D.C. 20530

DR

February 14, 1996

MEMORANDUM FOR THE SOLICITOR GENERAL

Northweaest Forest Rescource Councgil v. Glickman,
Civ. No. 85-6244-HO

RFT

RECOMMENDING NO REHEARING EN BANC FROM DENIAL. OF

EMERGENCY 8TAY PENDING APPEAL.
Agriculture, by letter dated February 13,

(The Department of
1996,

and the

Department of the Interior, by letter dated February **,
1996, recommend seeking rehearing en banc from the denial

of our wmotion to stay pending appeal. The

Litigation Section recommends against rehearing.
United States Attorney’s Office is not involved

appeal.)

A motiong panel of the court (Judges Canby and

General
The
in this

Hawkins)

denied the motion for stay pending appeal on February 8,

1996. Any motion for rehearing must be filed by
22, 1996.
a position to release several sales within the
days, expedited consideration of this
hecessary. The intervening environmental groups

Recause the BLM and the Forest Service

Fabruary
are in
next two

request is

have not

requested en banc consideration of the denial. Briefs on

the merits are due on February 29,

ISSUE PRESENTED

motion for stay pending appeal.

1996, - and oral
argument has been set for the week of May 6, 1996.

Whether to seek rehearing en bancg of the court’s denial of our

STATEMENT
On January 30, 1996, you authorized an appeal and stay|in this
cage. We filed our motion for stay pending appeal on January 31,
1996. The motion was first presented to the panel (Judged Leavy,
Noonan and Hawking) which is currently considering the merits of
our first appeal in this ongoing dispute over the interpretation of
Section 2001(k) (1) of the 1995 Rescissions Act. Thatt panel

declined to consgider either the motion or the merits of

the new
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appeals. The motion was then referred to the sgitting motions
panel. That panel denied the motion without opinion on February 8,

1996.

We have now received requests from the Department of
Agriculture and the Department of the Interior to seek rehearing en
banc of that ordexr. Neither agency has offered any legal rationale
or justification for seeking rehearing en bang. After carefully
congidering the request, the Environment and Natural Regources
Division xeluctantly recommends against seeking such extraordinary
rellef in this case for several reasons.

DISCUSSION
I

Rehearing en banc from a denial of a stay request is truly
extraordinary zrelief. The Environment and Natural Resources
Division geeks to limit requests for this extraordinary relief to
only thoge cases which pregent issues of national or regional
concern or c¢ages 1in which the court of appeals has gravely
misUumderstood or misinterpreted controlling law. Unfortunately,
the circumstances of this case simply do not warrant such a request
here. Indeed, it is significant that neither of the affected
agencies could identify any legal justification to support their
request for rehearing. Their inability to identify any issue of
great national significance or misinterpretation of controlling law
undercuts what is apparently only their sincere desire to prevent
these few timber sales from harvest. While we too deplore the
unnecessary damage to valuable forest ecosystems which the district
court’s order requires, absent gome valid legal or factual
justification we cannot support ox recommend any further attempts
to obtain equitable relief from the district court’s order pending
appeal., Such a request under these circumstances would, I believe,
severely damage the credibility of the Environment Division, if not
the entire Department of Justice, with the Ninth Circuit,. There
also exigt several other reasons which counsel against seeking this
extraordinary relief.

First we would have no new arguments to present in favor of
rehearing. In In _re Becraft, 885 F.2d 547 (9th Cir. 1989), the
court of appeals found that a petition for rehearing on the merits
of an appeal is frivolous where it did nothing more than simply
reargue the game points that had previously been rejected. In
those circumgtances the court imposed monetary sanctiong against
the attorney who prepared the petition. We are not aware of any
new argumentg, nor has any interested federal agency suggested any,
that can be presented on rehearing, and no other interested federal
agency has suggested that such arguments exist., Moreover, thig is
not the firsgt time that we have asked the court of appeals to
relieve us of the obligation to release these timber gales. All
but two of the seventeen timber szales subject to the district
court’s January 17, 1996, order were also included in the group of

°
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sales addressed in the court’s September 10, 1995 order.¥ The
sales wexre thus within the scope of our October 1995 stay request -
- a request which the court emphatically denied.?’ The only reason
that these sales have generated an additional round of judicial
review ig that the agencies, for various reasons, could not award
the sale to the high bidder. Thus, our January 31, 1996, request
for a stay constituted our second request for relief from the court
on these salas.

Second, as a procedural matter, any petition for rehearing and
suggestlon for rehearing en banc will be first presented to the
panal that issued the order on the motion. Under the rules of the
court of appeals, it is entirely within the discretion of that
panel to decide whether to present the request for en banc
consideration to the entire court for consideration. The
composition of the panel for this motion would generally be
considered favorable to the types of arguments advanced in our
original request. The fact that panel here rejected the request
without comment suggests that these judges would be unwilling to
refer the matter to the full court. Also, it should be noted that
ona membex of the motions panel, Judge Hawkins, 1s a member of the
panel considering the merits of our appeal from the September 10,
1995 order. That appeal is now under submission, and we anticipate
a decision ghortly. Judge Hawking’ familiarity with the issues
involved due to his participation on the merits panel, and his
unwillingness to grant a stay at this time, weighs heavily against
our chances of success on any request for en banc consideration.

Third, the court may be near to rendering a decision on the
merits of our broader appeal from the September 10, 1995 order. As
digcussed above, the court has that case under submission. A
victory in that case would moot any c¢laim for the release of these
sales because none of the sales involved here fall within the scope
of Bection 2001 (k) (1) as interpreted by the government. While we
are not overly optimistic of ocur chances of success on that claim,
a victory there would give us all the relief being sought through
“the request for rehearing en banc.

v Two of the sales included in January 17, 1996 order are
sales previously offered under Section 318. The sales are at
igsue here because the high bidders on those sales had renounced
their bids shortly after the sales were offered in 1990. The
high bidder on one of the sales has now asked the BLM to
"raingtate" ite prior bid. If BLM grants that request, then this
sale will no longer be at issue.

3/ In denying the stay, the court found that we had failed to
premsent a serious legal question and that the balance of
hardships did not tip in favor of the government.
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Finally, the court of appeals has expedited the appeal on the
merits. Our brief is due on February 29, 1996, and the case is set
for oral argument during the week of May 6, 1996. Thus, we may
obtain relief on the merits in time to avoid some, but not all, of
the harsh environmental consequences resulting from the harvesting
of these sales.

CONCLUSION
For the foregoing reasons, I recommend against seeking
rehearing and rehearing en banc from the denial of the stay pending
appeal.

Resgspectfully submitted,

@005
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IN RE BECRAFT 547

Clte as 888 F.2d 347 (Mth Cir, 1969)

He had already received three months sev-
erance pay in addition to several other ben-
efits upon his discharge. Although Mundy
had not yet filed any claims, he had re-
tained legal counsel at the time the offer
was made. Whether the release agree-
ment at issue here more closely resembles
A post-termination settlement offer or a
contemporaneous severance pay package is
a question properly resolved by an exami-
nation of the facts, We cannot say that
the district court abnsed its diseretion in
finding it was a settlement offer, inadmissi-
ble under FRE 408.

[6] Even if excluding evidence of the
relense agreement was an abuse of discre-
tion, Mundy did not suffer any prejudice
because of the distriet court’s decision.
The mere offer of mopey in exchange for a
releage of all elaims does not by itself raise
an inference that BHFC's articulated rea-
sons for discharging Mundy are pretextual,
Viewing all of the facts, including evidence
of the release agreemesnt, in the light most
favorable to Mundy, no genuine jssue has
been raized as to pretext and the grant of
summary judgment i3 stll appropriate.

AFFIRMED.

REINHARDT, Circuit Judge:
I concur in the resmlt

In re Lowell- H. BECRAFT, Jr.
UNITED STATES of Americs,
Plaintiff/Appellee,

"

Kenneth W, NELSON,
Defendant/Appellant.

No. 88=1¥13.

United States Court of Appeals,
Ninth Cirenit.

Sept. 6, 1989.

The Court of Appe=ls sua sponte issue
show cause order requesting tax evasion

defendant’s counsel to explain why -he
should not be sanctioned for filing friv-
olous petition for rehearing. The Court of
Appeals held that defense counsel’s ¢on-

_duct in filing petition for rehearing, based

upon argument that federal tax laws did
not apply to resident United States citizens,
constituted frivolous conduct warranting
imposition of sanctions in amount of

$2,600.

Sanetions ordered.

Attorney and Client $=24

Defense counsel’s conduct in filing pe-
tition for rehearing in appeal from tax eva-
gion conviction, based upon argument that
federal tax laws did not apply to resident
United States citizens, constituted frivolous
conduct warranting imposition of sanctions
in amount of $2,600. F.R.A.P.Rule 38, 28
US.CA.

Before FERGUSON, NORRIS and
WIGGINS, Circuit Judges.

ORDER

In February 1988, Kenneth Nelson was
convicted in the United States District
Court for the District of Nevada on three
counts of failure to file income tax returns
in violation of 26 U.8.C. § 7208. Nelson,
representad by eounsel Lowell H. Beeraft,
Jr., then appealed to this ecourt claiming,
tnter alia, that the distriet court erred in
refusing to give his proposed jury instrue-
tion that a United States citizen residing in
the United States is not subject to the
federal income tax laws.

By memorandum disposition dated Mareh
22, 1989, this court affirmed Nelson's con-
viction, noting that Becraft's argument re-
garding the inapplicability of the federal
tax laws to resident United States citizens

had no basis in law, Becraft thereaftar

filed a petition for rehearing and/or sug-
gestion for rehearing en banc [hereafter
“petition for rehearing”]. In the petition
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for rehearing, Becraft once again argued
that the federal tax laws are inapplicable to
resident United States citizens.

Upon recelpt of the petition for rehear-
ing, we, sua sponte, isgued 4 gshow cause
order requesting Becraft to explain why
damages in the sum of $2500 should not be
assessed against him for filing a frivolous
petition for rehearing. See Appendix A.
We have now reviewed Becraft's several-
hundred-page reply to our show cause or-
der [hereinafter “reply”] and have reached
the conclusion that Becraft's conduct war-

rants sanctions.
Federal Rule of Appellate Procedu

provides this court with the authority Y&
impose sanetions to deter frivolous appeals
and to conserve limited federal judicial re-
sources.! See, eg., Grimes v. Commis-
sioner, 806.F.2d 1451, 1454 (9th Cir.1986)
(per curiam); Trohimovick v. Commission-
. er, 776 F.2d 878, 876 (9th Cir.1985); Nun-
ley v. Commissioner, 758 F.2d 372, 878
(9th Cir.1985) (per curiam). Pursuant to
Rule 88, sanctions may be imposed against
pro se litigants, Grimes, 806 F.2d at 1454;
- Tyrohimovich, 776 F.2d at 878, litigants rep-
resented by counsel, First Investors Corp.
v American Capital Financial Seriices,
Inc., 828 F.2d 307, 310 (9th Cir.1987); Wis-
consin ». Glick, 782 F.2d 670, 67874 (Tth
Cir.1986), and/or directly against appellate
counsel. Nevijel v. North Coast Life Ins.
Co., 651 F.2d 671, 676 (9th Cir.1981); Cogh-
lan v Starkey, 862 F.2d 806, 818 (5th
Cir.1988); Braley v. Campbell, 832 F.2d
1504, 1511 (10th Cir.1987),

1. Rulc 38 provides
If a court of appeals shall determine that an
appeal is frivolous, it may award just damages
and single or double costs to the appellee,

2. While Becraft devotes a good portion of his
brief, petition for rehearing, and reply to a
discussion of the structure of the Internal Reve-
nue Service and the control numbers designated
to income tax forms pursuant to the Paperwork
Reduction Act, he does 50 only to provide sup-
port for his fundamental proposition that the
Sixicenth Amendment does not authorize a di-
rect non-apportioned tax on citizens residing in
the United States. Hence, his entire legal argu-
ment hinges on the constitutionslity of directly

taxing resident United States citizens. Addition-

ally, we note that much of Becraft's reply s also
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In assessing the propriety of appellate
sanctions, we must determine whether the
issue raised on appeal—or as in this eage, &
pétition for reﬁem-mg—
It is well settled that an appeal 18 Invalous
when the result is' obvious or the argu-
ments of error are wholly without merit.
(Frimnes, RO6 F.2d at 14B4; Gatiuso v, Peco-
rella, 733 F.2d 709, 710 (9th Cir.1984); De-
witt v, Western Pocific Railroad Co., 719
F.2d 1448, 1451 (9th Cir.1983). We have no
hesitation concluding that the petition for
rehearing filed by Becraft in this ecase
meets the frivolity standard,

Notwithstending Becraft’'s insistence
that his argument regarding the inapplica-
bility of the federal income tax laws to
regsident United Stafes citizens raises nu-
merous complex issues, his position ¢an
fairly be reduced to one elemental proposi-
tion: The Sixteenth Amendment does not
authorize a direct mon-apportioned income
tax on resident United States citizens and
thus such citizens are not subject to the
federal income tax laws.2 We hardly need
comment on the patent absurdity and fri-
volity of such a proposition. For over 75
years, the Supreme Court and the lower
federal courts have both implicitly and ex-
plicitly recognized the Sixteenth Amend-
ment’s authorization of a non-apportioned
direct income tax on United States citizens
residing in the United States and thus the
validity of the federal income tax laws as
applied to such citizens. See, e g, Brusha-
ber v. Union Pacific Railroad Co., 240
U.S. 1, 12-19, 36 S.Ct. 286, 239-42, 60 L.Ed.
493 (1016); Ward, 838 F.2d at 16539; Lovell
v. United States, 1% F.2d 517, 519 (7th

devoted to a discussion of the Lmitations of
federal jurisdiction to United States territories
and the District of Columbia and thus the inap-
plicabijlity of the federal income tax laws to a
resident of one of the: states, We are somewhat
perplexed as to why he included this contention
in his reply since be emitted any reference to
this issue in the petition for rehearing. In any
event, as Becraft shonld be well aware, this
claim also has no semblance of merit, The
Eleventh Circuit summarily rejected the identi-
cal argument in United States v. Ward, 833 F.2d
1538, 1539 (11th CIr.1987), cert, deniod, — U.S.
——, 108 S.C1. 1576 99 L.Ed.2d 9] (1988), a
casc in which Becrafy served as the defendant’s
‘appellate counsel.
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Cir.1984); Parker v. Commissioner, T24
F.2d 469, 471 (bth Cir.1984); United States
v. Romero, 640 F.2d 1014, 1016 (9th Cir.
1981). Indeed, in ZLovell, one of the more
recent cases explicitly rejecting a Sixteenth
Amendment argument virtually identical to
Becraft’s position in this case, the court
sanctioned the pro se appellants for raising
this and other federal tax exemption claims
on appeal. See Lovell, 755 F.2d at 520. If
a claim is sufficiently frivolous to warrant
sanctions against a pro se appellant, it
unarguably supports the assessment of
sanctions against g seasoned attorney with
considerable experience in the federal
courts.

In reaching the conclusion the Becraft's
petition for rehearing ia frivolous, we rely
not only on the fact that the argument is in
direct conflict with “firmly eatablished
rules of law for which there ia no arguably
reasonable expectation of reversal or favor-
able modification,” McDougal v, Commis-
sioner, 818 F.2d 453, 465 (5th Cir.1987), but
alzo on the fact that this wholly meritless
claim was pressed in a petition for rehear-
ing after this court had already summarily
rejected the claim and characterized it as
having no basis in law. Thus, the result of
the petition for rehearing was even more
obvious than the initial appeal,

Indeed, it is beyond our comprehension
that a competent attorney, which Beeraft
certainly is, could harbor a good faith be-
Lief that this panel or the court sitting en
banc would reconsider the rejection of Nel-
son's claim of federal tax exemption.
While a finding of bad faith is not neces-
sary to impose  sanetions under Fed.R.
App.P. 88, see Coghlan, 852 F.2d at 814~
815 (bad faith not required element of im-
position of sanctions under rule 38); Bro-
ley v. Campbell, 832 F.2d at 1512 (finding
of subjective bad faith unnecessary to im-
pose sanctions under Rule 28); Grimes,
806 F.2d at 1454 ("The purpose of Rule 38

. is to induce litigants to conform their
behavior to the governing rules, regardless
of their subjective belief.”), the fact that
Becraft likely filed the petition for hearing
absent a good faith belief of its justifica-
tion contributes to our strong conviction
that Becraft’s conduet warrants the imposi-

tion of sanctions. See Coghlan, 852 F.2d
at B14 (“Bad faith may aggravate the cir-
cumstances justifying sanctions....”)

Moreover, we believe that My. Becraft's
ll the federal appellate
€0 urt.s emonstratea the necessity of gsend-
ing a message to Becraft that frivolous
arguments will no longer be tolerated.
Qur research reveals that we are not the
first appellate court in which Becraft has
raised this patently frivolous Sixteenth
Amendment claim. In Ward, a case in
which Becraft served as defendant’s appel
late counsel, see supra, n. 1, the Eleventh
Cirenit characterized as ‘“utterly without
merit’ the identical argument raised by
Beeraft here regarding the applicability of
the federal tax lawe to resident United
States citizens. 838 F.2d4 at 1539, More-
over, Beeraft alse advanced the patently
frivolous claim in Ward that the federal
income tax laws apply oaly to residents of
federal territories and the District of Co-
lumbia. Id.; see supro, n. 1.

Unfortunately, Becraft’s record of ad-
vancing wholly meritless claims does not
end with Ward United States v, Stahl,
792 F.2d 1438 (9th Cir.1986), ceri. denied,
479 U.S. 1086, 107 8.Ct. 888, 93 L.Ed.2d 840
{1987), and United States v. Sitka, 845
F.2d 43 (2d Cir.), cert. denied, — U.S.
—e, 109 8.Ct. 77, 102 L.Ed.2d B4 (1988),
appesls in which Becraft served as co-coun-
sel and counsel respectively, addressed the
claim that the Sixteenth Amendment was
never properly ratified and that therefore
the federal courts lack jurisdiction to enter-
tain tax evasion prosecutions. Needless to
say, both courts soundly rejected this eon-
tention. See Sitko, 845 F.2d 44-47; Stakl,
792 F.2d 1438-1441. Becraft's record in
the federal courts thus exhibits an alarm-
ing willingness to utllize appellate court
resources to adjudicate claims that a com-
petent attorney should realize have no rea-
sonable possibility of success.

Based on Becraft's eonduct in this case
and prior cases, it is clear to us that Be-
craft has no appreciation for the limited
nature of the federal judicial resources
upon which all aggrieved individuals de-
pend for vindication of statutory and con-
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gpect for the extreme demands constantly
placed on the cowrt’s resources, he would
not continue to use the courts as testing
ground for revisionist historical theories
that have abzolutely no basis in law.

While we are in general aceord with the
Seventh Cireuit's statement that “{cJriminal
defendants and their lawyers must abide
by the rules that apply fo other litigants,

. including the principle that litigating
potitions must have some foundation in
existing law or be supported by reasoned,
colorable arguments for change in the
law,” Wisconsin v. Glick, 182 F.24 670, 673
(Tth Cir.1986) (citation omitted), we are hes-
itant to exercise our power to sanction un-
der Rule 88 against criminal defendants
and their counsel, With respeet to counsel,
such reluetance, ag evidenced by the ab-
sence of authority imposing sanections
apainst defense counsel? primarily stems
from our concern that the threat of sanc-
tions may chill a defenee counsel's willing-
ness to advance novel positions of first
fmpression. Our constitutionally mandated
adversary asystem of criminal justice cannot
function properly unless defemse counsel
feels at liberty to press all claims that
could conceivably invalidate his client’s con-
viction. Indeed, whether or not the prose-
cution’s case i3 forced to sarvive the “cruci-
ble of meaningful adversarial testing” may
often depend upon defense counsel's will-
ingness and ability to press forward with a
claim of first impression. See United
States v. Cronic, 466 1.8, 648, 656, 104
3.Ct. 2039, 2045, 30 LEd.2d 657 (1984).
Moreover, because of the significant liberty
deprivation often at stake in a eriminal
prosecution, courts generally tolerate argu-
ments on behalf of criminal defendants
that would likely be met with sanctions if
advanced in a civil proceeding. See Glick,
782 F.2d at 673.

3. Our research did not reveal any case in which
the court has imposed sanctions on defense
counsel under Rule 38 and only one case in
which sancriens were asgessed againgt 2 erimi-
nal defendant, Ses Glick. 782 F.2d at 673-74
(state criminal defendants sanctioned for bring-
ing frivolous appeal afeer unsuccessfully at-
temnpting to remove their statr criminal prosecu-
tione to Federal court).
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stitutional rights. For if he did have re--

Notwithstanding the legitimate counter-
vailing concerns that accompany imposing
sanctions against defense counsel, we
nevertheless helieve that when 2 criminal
defense counsel reasserts an argument in a |
petition for rehearing Which was summari- |
ly rejected-omrdiréct appeal, and which flies
in the face of unambiguous, fifmly estab-
lished law, that attérney exposes himself to
the imposition of sanctions under Rule 38,
Accordingly, we order Becraft to pay
$2,500 in damages. With so many worthy
claims waiting to be adjudicated, we are
not obliged to stand by silently when an
attorney repeatedly breaches his profes-
sional responsibility to the court.

We are fully confident r assesa-
ment of sanctions for ¥ frivolous petition
for rehearing in this case will have no .
deterranteffect on litigants and attorneys’
advancement of reasonably based novel po-
sitiona in the futare. We sincerely hope,
however, that this gssessment will deter
Becraft from asking this and other federal
courta to expend more time and resources
on patently frivolous legal positions.*

The Clerk of this Court shall enter a
judgment in the sum of $2,500 in favor of
the United States of America and against
Lowell H. Becraft, Jr.

APPENDIX A

ORDER

Counsel for the Appellant Lowell H. Be-
craft, Jr., 209 Lincoln Street, Huntaville,
Alabama 35801, is ordered to show cause
why damages in the sum of $2,5600 should
pot be imposed upon him for filing a friv-
olous petition for rehearing and suggestion
for rehearing en banc.

The reasons for the issuance of this or-
der to show cause are as follows:

& Wec wish to emphasize that our decision [n this
case should not be read as authority for impos-
ing sanctions against a criminal defense counsel
for a frivolous direct appeal following convie-
Hon; we express no opinion on whether or in
what circumstances Rule 38 sanctions may be
imposed for such an appeal.
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APPENDIX A—Continued

1. Appellant Kenneth Nelson was con-
victed in the United States District Court
for the District of Nevada on three counts
of failure to file Income tax returns in
violation of 26 US.C. § 7203.

2. By memorandum disposition dated
March 22, 1989, this court affirmed the
judgment of the district court.

3. On appeal, Nelson claimed, inter
alig, that the distriet court erred in re-
fusing to give his proposed jury instruc-
tions concerning hia theory that a United
States citizen is not a “person” and that his
wages were not “income” within the mean-
ing of the Internal Revenue Code.

4. TIn affirming Nelson’s conviction, this
court emphasized that his comstruction of
the Internal Revenue Code has been con-
sistently rejected by federal courts and had
no bhasis in law.

5. On April 5, 1989, Lowell H, Becraft,
Jr., as attorney for Appellant Nelson, filed
with this court a petition for rehearing and
suggestion for rehearing en banc.

6. In this petition, Nelson realleges the
inapplicability of federal tax laws to income
earned by United States citizens.

7. Counsel for Nelson aclmowledges in
his petition that this issme had been
presented to, and rejected by, this court in
its memorandum disposition of March 22,

_ 1989,

8. While the court did not impose sanc-
tions in its memorandum disporition, the
issue of the applicability of federal tax
laws to this case was and in patently friv-
olous as it finds no support in the Internal
Revenue Code and ignores clear legal

recedent. See Malhiot v. & Cal. Retail

Clerks Union, 735 F2d 1133, 1137 (9th
Cir.1984), cert, denied, 469 U.S. 1189, 105
5.Ct. 969, 88 L.Bd.2d 965 (1985) (appeal
frivolous when “result is obvious or [when]
the claims of error are wholly without mer-
it").

9. Frivolous petitions such as this Im-
pose an unjustified burden on the federal

~judiciary. To raise the same frivolous con-
tention on a petition for rehearing and sug-
geation for en banc review forces this court
to consider sanctions in order to assure
that its responsibilities are not hindered by

8RS P.2¢—14
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waateful, time-consuming petitions requir-

.ing consideration by not only a three-mem-

ber panel of the court but also the entire
court because of the en banc suggestion,

10. Pursuant to F.R.App.P. 88, this
court has the authority to impose sancetions
to deter frivolous appeals and to conserve
federal judicial resources. See, e.g., First
Investors Corp. v. American Capital Fi-
nancital Services, Inc., 828 F.2d 307, 310
(9th Cir.1987): Trokimovich v. Commis-
stoner, 176 F.2d 873, 875-76 (9th Cir.1985);
Nunley v. Commissioner, 158 F.2q 3§72,
373 (9th Cir.1985) (per curiam); Stites v.
United States Government, 746 F.24 1085,
1086 (5th Cir.1984) (per curiam).

Therefore, Lowell H. Becraft, Jr., is or-
dered to show cause as set forth in this
order, .

All documents in opposition to this order
must be filed with the Clerk of this court
within 20 days from the date of the filing
of this order.

The Clerk of the Court shall serve a copy
of this order upon Mr. Becraft by United
States mail and shall furnish counsel for
appellee with a copy of thiz order.

s glﬂ NUMBER SYSTEm

Blaine P, THOMFPSON, Petitioner,
v,

UNITED STATES DEPARTMENT OF
LABOR, Respondent.

No. 87-7509.

United States Court of Appeals,
Ninth Cirenit.
Argued and Submitted March 15, 1989.
Decided Sept. 8, 1989.

Former employee sought review of or-
der of Secretary of Labor dismissing his
complaint under the ‘‘nuclear whistleblow-
er protection law.” The Court of Appeals,
Boochever, Circuit Judge, held that: (1)
Secretary of Labor could not dismiss com-
plaint based on settlement between employ-
ee and employer where the settlement was
intentionally silent as to0 whether settle-
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PRIVILEGED/CONFIDENTIAL ATTORNEY CLIENT/WORK PRODUCT

I.

INTERPRETATION OF PROVISION THAT ALTERNATIVE TIMBER "SHALL
NOT COUNT AGAINST CURRENT ALLOWABLE SALE QUANTITIES"

A.

B.

2001 (k) (3) allows agencies to exceed timber targets by
volume of alternative timber

Congress intended the language in 2001 (k) (3) to
prohibit the agencies from counting alternative timber
in calculating timber targets

PSQs cannot by used

Responses

1. Plain language of statute does not prevent agencies
from using PSQ for alternative timber.

Agencies would report lower PSQ than-originally
estimated, separate from report on alternative
timber 'mandated under subsection 2001 (k) (3).

If report shortfall in PSQ, consider policy
implications and potential impacts on
litigation before Judge Jackson.

2. Reduction is proper as PSQ is a "goal," calculated
for sales over the next decade with annual PSQs
fluctuating.

3. If alternative timber cannot be taken from PSQs,
compliance with all provisions of Act is
impossgible.

Dependent upon showing that alternative timber
must satisfy standards and guidelines.

)./
Issueg if PSQs are not used M;’
\
1. Alternative timber outside PSQs should comply with

standards and guidelines.

"Notwithstanding any other provision of law" does
not apply to subsection (k) (3).

Necessary to retain credibility before Judge
Dwyer.

2. Address assumption by Dwyer that PSQs represent
maximum timber that would be harvested.

3. Address questions re why timber was not produced
as part of FY 96 Forest Plan program.



II.

TERMINATION OF 2001 (K) AND OBLIGATIONS

—

[F VS N

lCl ‘\'K‘S JC‘M\AMV\Q\«(_,
et ~ conlont =/

TO PROVIDE ALTERNATIVE TIMBER UNDER (K) (3) lad . Ciem  suqpe bea

Generally:

Ar ent

1A L

Decision that alternative timber muséxgg o Q1Q¥U4L

immediately provided should not drive a

decision re compliance with standards and A dobe,

guidelines. Wemnve YRR Con b P
-Qw'v'-’ A A,

Rights and obligations under 2001 (k) (1)
and (k) (3) terminate on September 30, 1996

Subsection 2001 (k) (1) provides that covered
contracts be "permit([ted] to be completed in
fiscal years 1995 and 1996."

Contrast with subsection 2001 (j) specifying that
Act'’s protections remain in effect as to timber
sale contracts offered under subsections 2001 (b)
and (d). See also Section 318 (k).

Industry has supported such an interpretation. See
July 27, 1995 post enactment letter and
oppositions to stays.

Alternative timber is a "term and condition" of
the Act that does not continue in effect.

Advantages

Trees not cut by September 30, 1996 cannot be harvested
under Act.

Potential challenges

1. Claims of agency delay in complying with Act and
not supplying replacement timber.

Agency response

Delay has not been due to agencies’ éctions, but
due to challenges by industry of k(2)
interpretation.

2. Providing alternative timber by September 30
deadline is not impossible if compliance with the
standards and guidelines is not required.

Potential risks: Several




Chief Briefing re: Alternative Volume Issue under Sec. 2001 (k)

DRAFT

February 16, 1896
prepared by R6, Pacific Northwest Region

DRAFT DRAFT
PRIVILEGED AND CONFIDENTIAL

In order for the proposal to work, the the agency would need concurrence from
all parties involved on the following assumption:

ASSUMPTION

ASSUMPTION

ASSUMPTION

ASSUMPTION

ASSUMPTION

ASSUMPTION

ASSUMPTION

ASSUMPTION

1:

VOLUME MAY BE FOUND ON OTHER NWFP FORESTS IN OREGON AND
WASHINGTON

STUMPAGE (value) WOULD BE ADJUSTED TO COVER DIFFERENCES IN
LOGGING COSTS

: ALTERNATIVE VOLUME WILL COMPLY WITH THE POLICY TO BE CONSISTENT

THE NW FOREST PLAN (MINOR ADJUSTEMNTS MAY BE NEEDED BASED ON
LOCAL SITUATION TO PROVIDE THE BEST POSSIBLE ENVIRONMENTAL
PROTECTION) .

: ALTERNATIVE VOLUME WILL COME FROM THOSE LANDS ALLOCATED TO

PRODUCE THE PSQ IN THE AMAs AND MATRIX.

STANDS OF MEDIUM AND LARGE CONIFERS IS WHERE ALTERNATIVE VOLUME
WILL HAVE TO COME FROM

PROVIDING ALTERNATIVE VOLUME CANNOT REDUCE THE REGION’S ABILITY
TO PRODUCE THE PROBABLE SALE QUANTITY (referred to in 2001 (k) as
"annual sale quantity") AS STATED IN THE NW FOREST PLAN, 533,000
MBF, THROUGH TIME.

: ALTERNATIVE VOLUME IN MOST CASES WILL REQUIRE THE SAME

PREPARATION AS NEW SALES, (time and resources), i.e. WATERSHED
ANALYSIS, OWL AND MARBLED MURRELET SURVEYS, etc. THIS WORK IS IN
ADDITION TO THAT PLANNED AND BUDGETED FOR IN FY96, 97, 98, AND
99.

: ASSUMING THE DECADE STARTED IN 1994 AND IT WILL BE 1997 BEFORE R6

HAS A SALE PROGRAM AT THE FULL PSQ LEVEL, R6 HAS A CURRENT UNSOLD
BACKI.OG IN EXCESS OF 600,000 MBF. BY USING THIS BACKLOG FOR
ALTERNATIVE VOLUME, R6 WILL BE ABLE TO PRODUCE THE PSQ OF 533,000
MBF IN FUTURE YEARS.
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I. UNIVERSE OF SALES AND VOLUME EMBRACED BY 2001 (k)

Table A
All 2001 (k) Timber Sales

Vol.
Agency No. of Sales MMBF
BLM 44 212
USFS:
NWFP 78 332
Eastside 31 104
Total 153 648

A. Sales not a part of the USFS Alternative volume issue

1. BIM sales will be addressed by that agency: Vol: 212,000 MBF
2. TUSFS Eastside sales are not at issue here

in relation tc the NW Forest Plan: Vol: 104,000 MBI
3. NWFP sales previously awarded or released
are not at issue here: Vol: 106, 000 MBF

II. Alternative Volume Needs

A. Suspended units in awarded sales remain at issue under section 2001 (k),
as to the question of alternative voume. Suspension of units is due to
marbled murrelet or spotted owl.

Table B
NWFP Awarded Sales with Suspended Units

Suspended Units
Meeting Court’s
Nesting Criteria

# Ac Vol MBF
40 954 51065

i

Suspended Units Not
Meeting Court'’s

Nesting Criteria Total
# Ac Vol MBF # Ac Vol MBF

104 3067 175075 144 4041 226140

prepared Feb. 16, 1996 by Region 6, USFS page 1
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B. Unawarded Sales remaining at issue under section 2001 (k)

Table C
NWFP Unawarded Sales
where Alternative Volume may be desirable
for other than Nesting

# units Ac Vol. MBF
‘Umpgua 45 905 30600
Siskiyou S 143 4590
TOTAL 50 1048 35190

C. Total Needed Alternative Volume

Table D
Needed Alternative Volume

Required by Hogans Decision:
Required if Occupancy Definition is used:

51,065 MBF (954 acres)
226,140 MBF (4,041 acres),
includes 51,065 MBF above
Non-nesting units: 35,190 MBF (1,048 acresf:x

Total: 261,330 MBF (5089 acres)

.IITI. Availability of Alternative Volume

ASSUMPTION 1: VOLUME MAY BE FOUND ON OTHER NWFP FORESTS IN OREGON AND
WASHINGTON

ASSUMPTION 2: STUMPAGE (value) WOULD BE ADJUSTED TO COVER DIFFERENCES IN
LOGGING COSTS

The following forests are considered to be within the area where alternative
volume could be found:

Washington Oregon
Gifford Pinchot Mt. Hood
Mt .Baker-Snoqualmie Rogue River
Olympic Siskiyou
Siuslaw
Umpqua
Willamette

prepared Feb. 16,
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ASSUMPTION 3: ALTERNATIVE VOLUME WILL COMPLY WITH THE POLICY TO BE CONSISTENT
THE NW FOREST PLAN. &[23[ 45 wawo

ASSUMPTION 4: ALTERNATIVE VOLUME WILL COME FROM THOSE LANDS ALLOCATED TO
PRODUCE THE PSQ IN THE AMAs AND MATRIX.

ASSUMPTION 5: STANDS OF MEDIUM AND LARGE CONIFERS IZ WHERE ALTERNATIVE VOLUME
WILL HAVE TO COME FROM

Table E
Available Lands for Replacement Volume

on above listed National Forests

Medium and

PSQ Large Conifer

Acres Acres (equates to suspended kind and value)
AMAS : 347,000 96,000
MATRIX: 1,270,000 406,000
TOTAL 1,617,000 502,000

WE HAVE 502,000 ACRES OF MEDIUM AND LARGE CONIFERS FROM WHICH TO FIND
ALTERNATIVE TIMBER OF EQUAL VOLUME, LIKE KIND AND VALUE

ASSUMPTION 6: PROVIDING ALTERNATIVE VOLUME CAMMOT REDUCE THE REGION’S ABILITY
TO PRODUCE THE PROBABLE SALE QUANTITY (referred to in 2001 (k) as
"annual sale quantity") AS STATED IN THE NW FOREST PLAN, 533,000
MBF, THROUGH TIME.

ASSUMPTION 7: ALTERNATIVE VOLUME IN MOST CASES WILL REQUIRE THE SAME
PREPARATION AS NEW SALES, (time and resources), 1.e. WATERSHED
ANALYSTIS, OWL AND MARBLED MURRELET SURVEYS, etc. THIS WORK IS IN
ADDITION TO THAT PLANNED AND BUDGETED FOR IN FY%6, 97, 98, AND
99.

IV. Funding and Staffing needed to provide 261,330 MBF of Alternative Volume

Table F
Funding to Provide Alternative Volume

51 MMBF Subject to Court Decision: 210 MMBF Remainder in Question:
~Volume Volume

FY MBF $/MBF Total - MBF $/MBF Total

96 20,000 . 80 $ 1,600,000 $

97 20,000 80 $ 1,600,000 70,000 80 $ 5,600,000

98 11,065 90 $ 991,000 98,935 90 $ 8,904,000

99 20 41,333 90 $ 3,720,000
Total 51,065 $ 4,191,000 210,268 $18,224,000
prepared Feb. 16, 1996 by Region 6, USFS page 3
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V. Sec. 2001 (k)
A, (k) (3) requirements:

1. "Equal volume" means equal board feet
2. m"of like kind and value" means same species of tree, same grade
and quality (diameter and lack of knots which increases with age)

B. (k) (2) and (3) position
1. Suspension of units is limited to nesting units only and
alternative volume under (3) is applicable to only suspended nesting
units. ’
2. With additional time, staff and funding, the alternative volume
for suspended units for nesting can be provided.

ASSUMPTION 8: ASSUMING THE DECADE STARTED IN 1994 AND IT WILL BE 1997 BEFORE R6
HAS A SALE PROGRAM AT THE FULL PSQ LEVEL, R6 HAS A CURRENT UNSOLD
BACKLOG IN EXCESS OF 600,000 MBF. BY USING THIS BACKLOG FOR
ALTERNATIVE VOLUME, R6 WILL BE ABLE TO PRODUCE THE PSQ OF 533,000
MBF IN FUTURE YEARS.

3. Alternative volume for non-nesting reasons cannot be accomplished
under Sec. 2001 (k)

4. Legislative remedy or adjustment in policy is required for
alternative volume for non-nesting units

c. (k)(1)
1. Does section 2001(k) expire at the end of FY96?

a. Industry: subsection expires on Dec. 31, 1996;
"notwithstanding any law" protection dissolves; and alternative
volume provided after Dec. 31, 1996, will be subject to all
environmental procedures and litigation.

b. R6 position:

1. Given the posture of the govt in the Glickman case, the
45 day requirement was tolled (failed to run). Govt agreed
to waive its potential defense argument that no obligation
ran past 45 days after enactment. In all fairness to
beneficiaries of this law (industry), the court is unlikely
to find (k) expires due to the protracted litigation in
which the govt agreed not to argue a "time defense".

c. Recommendation:

1) Govt makes an express promise to provide alternative
volume beyond the end of FY96.

2) Such a promise could be in the timber sale contract,
legiglative remedy or a stipulated agreement with contract
holders in the Glickman case.

prepared Feb. 16, 1996 by Region 6, USFS : page 4
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President's Plan Timber Offer

Millions of Board Feet
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ATTORNEY-CLIENT DOCUMENT
MEMO UM
TO: Dinah Bear, CEQ
FROM: Lols Schiffer, DOJ
RE: Suspension of Salvage Sales
DATE : February 21, 1996

You have asked that we review the legality of suspending the
salvage timber program in one part of the nation for a period of
30 to 45 days to permit a full review of the salvage program.
This would be done in response to numerous letters, concerns and
allegations raised about salvage pales. Further, you have asked
that we consider who should make the decision on such an
administrative action.

The Resciselons Act could provide support for a suspension
or moratorium in order to consider the effects of salvage logging
on live treea. The expedited procedures for emergency salvage
timber sales provide that the Secretaries of Agriculture and the
Interior in the decigion document "at the scle discretion of the
Secretary concerned and to the extent the Secretary concerned
considers appropriate and feasible, [can] consider the
environmental effecte of the salvage timber sgale, . . ." §
2001 (c) (1) (A). The question of salvaging green trees, therefore,
can be made a mandatory conslderation as part of the
environmental documentation required by the Rescissions Act.
Given the amount of discretion afforded the Secretaries, a
decision to reguire such consideration should be highly
defensible.

In addition, the Rescisaiong Bct sets forth that the
Secretaries "shall prepare, advertise, offer, and award contracts
during the emergency period for salvage timber sales.". §
2001 (b) (1) . The emergency period does not conclude until
September 30, 1597. § 2001(a) (2). Moreover, the Secretary is
"to achieve, to the maximum extent feasible, a salvage timber [[
sale volume level above the programmed level . . . ." 8§
2001 (b) (1) . Given that the salvage program may be operating
below the "programmed level, " this language would seem to

@oo2
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indicate that formal adoption of a suspension period or
moratorium on salvage sales could be challenged by industry
groups as violating the Remcissions Act. Legislative history,
however, could support the full discretion of the Secretaries to
proceed only with those sales that they believe should go
forward. 8ee Conference Report, 141 Cong. Rec. H 5049 (May 16, .

1995;; Statement of Sen. Gorton, 141 Cong. Rec. S 4875 (March 30,
1%95) .

Even if a court were sympathetic to the timber industry's
arguments, the remedy that any court could order would be _
limited. A court may be able to declare that the Secretaries
must terminate their suspensions, but no court has ever ordered
that specific sales be offered in the context of the galvage
gale.

As to the best person to make such an announcement, our best
legal posture would be if the Secretaries themselves made such an
announcement, in the form of tha of a decisgion document, in lieu
of the President. The Segretaries are chardged under the
Rescisgions Act with providing salvage timber sales, but they are

also charged with determining the proper environmental
documentation.

Finally, this approach would seéem to work best 1if it could
be implemented prospectively. That would mean that from here on

@oo2
@oo2
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forward all documents should consider the scope of salvage aales i]'7

before a sale will be approved.

I1f, however, the Secretaries wish to stop all timber
harvesting, even where contracts have already been awarded, we
will need to review the specifiec language in the BLM or Forest
Service contracts and determine what, if any, liability could
arise from a suspension or moratorium. We’ll be happy to work on
that tomorrow, together with OGC and the Solicitor’'s Office.



February 23, 1996 '

"PROELEM" TIMBER SALVAGE SALES

Background

The timber salvage sale program under the Rescission Act has targeted 4.5
billion board feet for the perlod of the Act which expires December 31, 1996.
In April of 1995 timber salvage estimates were made by the Forests. It was
estimated that there was 6.7 billion board feet of timber that was econom;cally
operable with the prov1s;on £ the Act in Place. However it was, also es:zmated
that the Forest Sexrvice only‘had the administrative capability to salvage :
approxlmately 5.6 billion bodrd feet through the end of FY 1997.. It wasion i
this basis that the Secretarv agree to a volume of 4. S BBF through December 31,I
1996, . i

|
!
|

Actions : :

The timber salvage program was approached through a cooperative znteragency
memorandum of agreement. AsS part of the approach in determining which sales
-would be salvaged there wera Beglonal interagency meetings at which areas and
‘8ales were identified as the priority areas for salvage and which areas would
likely have so many problems ithat it would be better to pick other areas;for
the timber salvage effort. Ns noted in the background above there was the
flexibility in the volume that was economically available to make these §
decisions since organ1zat1onally we could only; salvage the 4.S billion board
feet. :This action helped to Flzmznate what . would have potentzally some of the
most contentloua or "problem"‘sales. :

The interagency memorandum of;agreement also laid out a procedure for elevatlng
.dxsagreementa between the agenc;ea to higher levels To date, only one aale
‘has been elevated to the agenpy head level and ultimately it was-: decided’ by the

agencxes 1nvolved to defer thb decision on the; sale to:the Chief:of the Forest j

Service. He deczded to procepd with the sale after exam;n;ng the questions and.
evzdence presented

:Other problems can be 1dentifaed by l;tzgat;on that has occurred. To'date
there have.been ten salvage t?mber sales 1nvolved in lictigatioen. The Forest
Service has prevailed on the Fec;szons to date The Act provided a very inarrov.
scope of what could be challenged :

We can .also get some sense of what salvage timber sales ngh: be . considered a
problem by the letters that have come to the President, the Secretary, and
Forest Service. Approxlmately 15 sales have been identified. by people who do
not want them cut. g.
: 1

We also know that people w111.express concern abcut gales in "roadless“ areas
.even . though there. are no legal prohibitions :to! icutting as authorized by Forest
Plans. It is estmmated that less than 35 sales would fall into thzs category

Zzgg_gg_g;gg;gg Eugéggfof saleg involved o

Interagency dlsagreemen: 1 . . .

Sales in litigation , 10 ‘imvolved ;

Concern expressed by letter | ' © 18 i

Sales in roadlese areas b .1 38 , i

Total % s . 61 Approximately 6% of total.
l

Total salvage sales sold (es mate thru 2/96) i,ood
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NFRC v. Glickman. Attached is our emergency
motion for a gtay as to the First and Last
Timber Sales. We are awaiting a decision
from Judge Hogan on our request that oral
argument be held today.

- BT € is mok atleated. o el 1y did
e vetn. & cepy oF e laliv didbMpadie,
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KRISTINE OLSON

United States Attorney

JAMES L. SUTHERLAND

Assistant United States Attorney
701 High Street

Eugene, OR 97401

Telephone: (541) 465- 6771

m & W N

LOIS J. SCHIFFER

Assigtant Attorney General
6| MICHELLE L. GILBERT

EDWARD A. BOLING

71 JEAN WILLIAMS -

ELLEN J. KOHLER

8] U.S. Department of Justice
Environment and Natural Resources Division
g P.O. Box 663

Washington, D.C. 20044-0663
10 Telephone: (202) 305-0460

11
. IN THE UNITED STATES DISTRICT COURT
12 FOR THE DISTRICT OF OREGON
13
NORTHWEST FOREST RESOURCE COUNCIL,
14
Plaintilff,
15 Civil No. 95-6244-HO
V. (lead case)
16 Civil No. 95- 6267 HO

17{ as Secretary of Agriculture; DEFENDANTS’ MOTION
BRUCE BABRBITT, in his capacity as TO STAY JANUARY 10
18| Secretary of Interior, INJUNCTION AS TO FIRST

)
)
)
)
;
DAN GLICKMAN, is his capacity ) (consolidated case)
)
;
) AND LAST SALES
)
)

19 Defendants. (Expedited considerat;on
requested)
20 ) . t
To avoid potentially conflicting injunctions, federal
21
defendantes move for a stay of this Court’s January 10, 199&
22 .
injunction directing the release of the First and Last timber
23
sales pending a decision by the United States District Court for
24
the Western District of Washington on a recently filed motion by
25
plaintiffs in SAS v. Thomas, No. C89-160WD (W.D. Wash.).
26 : :

DEFENDANTS’ MOTION TO
STAY INJUNCTION AS TO
FIRST AND LAST SALES -1-

I‘“iih
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Upon issuance of this Court’s January 10‘ordér, baecause the
First and Last sales were the subject of previous proceedings
before Judge Dwyer of the Western District of Washington,
including a pending motion to clarify and enforce judgment filed
by SAS plaintiffs, the Forest Service sought an immediate
conference bafore Judge Dwyer to clarify the status of the First
and Last sales. A copy of the noticé was filed with this Court
on January 18.

By order entered February 23, 1996 (attached hereto as Ex.
A), Judge Dwyer held that the court would not wvacate its pfior
injunctions as to four sales, Cowboy, Nita, South Nita and

Garden, pending decision by the Court of Appeals on appeals set

for hearing on May 6, 1996 of this Court’s rulings concerning
Section 2001(k). These four sales are the subject of this
Court’es January 10 declaratory judgment. However, as to the
First and Last sales, Judge Dwyer found that because the sales
"were never aenjoined herein, no relief can be ordered in thic
case."

On or about February 27, 1986, plaintiffs in SAS v. Thomas
renoted their original motions for summary judgmént before Judge
Dwyer, seeking a permanent injunction against the First and Last
sales., See Renoting of Motions, attached hereto as Ex. B. On
February 29, 1996, plaintiffs filed a motion to shorten time
seeking to have the court consider the merits of their motions on

March 6, 1996. See Motion to Shorten Time, attached hereto a

Ex. C.

DEFERDANTS' MOTION TO
STAY INJUNCTION AS TO
FIRST AND LAST SALES -2-
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In light of plaintiffs’ recent request for an order

permanently enjoining the First and Last sales, federal
defendants may become subject to conflicting injuﬁctions as to
these sales. Accordingly, federal defehdants move thig Court to
stay its injunction as to the First and Last sales pending a
decision by Judge Dwyer on the renoted motions.

Because the First and Last sales were the subjeét of this
Court'’s injunction, upon receipt of Judge Dwyer’s decisgion, by
letter dated February 28 federal defendants notified counsel that
the Forest Service intended to isgue award letters by clbse of
business Friday, March 1, 1996, absent a court order. 1In light
of the SAS plaintiffs’ filings, federal defendants respectfully
request an expedited telephonic conference before the ¢lose of
business on March 1 to consider this request for a stay of this _"
Court’s injunction. All counsel of record have been advised that ‘H

defendants would be seeking an expedited hearing on this motien.

DEFENDANTS’ MOTION TO
STAY INJUNCTION RS TO
FIRST AND LAST SALES -3~
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Dated this 29th day of February 1996.

Respectfully submitted,

FRISTINE OLSON

United States Attorney

JAMES L. SUTHERLAND

Assistant United States Attorney

LOIS J. SCHIFFER ,
Assistant Attorney General

MICHELLE L. GILBERT
EDWARD BOLINGC
JEAN WILILITAMS
ELLEN KOHLER .
United States Department of Justice
Environment and Natural
Resources Division
General Litigation Section’
P.0. Box 663
Washington, DC 20044-0663
(202) 305-0460

Attorneys for Defendants’

Of Counsel:

JAY MCWHIRTER
Office of the General Counsel

United States Department of Agriculture
Washington, DC

KAREN MOURITSEN

Office of the Solicitor

United States Department of the Interiox
Washington, DC

DEFENDANTS' MOTION TO
STAY INJUNCTION AS TQ
FIRST AND LAST SALES -4-
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2 oy ofPuTy .
3 COPY RECEIVED
4 ' FEB2 3 1896
UNITED STATES DISTRICT COURT UNITED STATES ATFUKNEY
S WESTERN DISTRICT OF WASHINGTON Seattle, Washington
: 5 AT SEATTLE

7{| SEATTLE AUDUBON SOCIETY, et al.,

8 Plaintiffs, :
NO. C83-160WD
9 v.
ORDER ON sas-‘s
MOTION T0 CLARIPY
AND ENFORCE AND
WCLA'S MOTION TO
CLARIFY OR VACATE

10§ JACK WARD THOMAS, et al.,
1 De.fend_ants .

-~ 12 and

ASSQCIATION, et al.,

Defendants-

¥,
\F 13) WASHINGTON CONTRACT LOGGERS
15 Intervenors.

Tt AL N Mol Nad N Nt Vwu® e Nl Nl Tt Vsl “ult Nt it wat

The history of this matter is set out in the Order on Motiong
Heard on November 1, 19%5 (Dkt. # 1188). Plaintiffs Seattle
Audubon Society, et al. (cellectively "SAs"), seek an order

~determining that injunetions issued herein in 1950 pfecludL the

aﬁérd of 3ix timber sales in Oregon pursuant to Section 2001 (k) of “il
the Fiscal Year 1995 Emergency Supplemental Appropriations| for 1
23 Diéascer Relief and Rescissioens Act ("Rescissions Act"), Prb. L.
24 No. 104-19. Defendants-intervenars Washington Contract Ldggers
25 | Association and Northwest Forest Council-(collecci?ely "WCLA"Y )

26| seek an order determining that the injunctions as to four of the

ORD ON SAS’S MIN TO EXH;{‘\ )a\\é
P CLARIFY AND ENFORCE, ETC. - 1 |
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sales axe no longer in effect, or in the alternative vacating
them; as to the other two sales, WCLA contends that there is
nothing to decide, as they were withdrawn by the Forest Service
and motions to enjoin them were szrickeh ag moot. The federal
defendants, agreeing with WCLA as to the two withdrawn sales and
with SAS as to the four others, ask that the injunctions as to the
latter be lefr in place pending the Ninth Circuit’'s ekpedited
ruling on the District of Oregon’s recent decisions oﬁ the scope
and meaning of Section 2001 (k). The matter has beén thﬁroughly
briefed, and oral argument was heard by telephone conference call
on February 15, 1996.
Chief Judge Hogan, in the District of Oregon, has held that
"[tlhe plain language ©of section 2001(K) requires the agency to

award certain previocusly offered sales, even those canceled ox

enjoined prior to section 2001(k) (1)'s enactment, so long as there
are no threatened or endangered birds known to be nesting in the

sale unit." Northwesr Forest Resource Council, et al, v.

- Glickmap, et al., No. C95-6244 (D. Ore. filed January 10, 1996, at

16-17). Thie ruling was entered only as a declaratory judgment in

-regard to the four sales enjoined by this court before Section

2001(k) was enacted; the other two sales, whic¢h had never been

enjoined, were ordered released. SAS argues that Section 2001 (k)

Wwas not meant to resurrect sales found to be in violation of
Section 318 and then cancelled. It contends that Section
2001(k) (1) 's requirement that a sale be awarded "with no change in

its originally advertised terms," in view of Section 318(k)‘s
ORD CN SAS’'S MTN TO

Ex A, L
CLARIFY AND ENFORCE, ETC. - 2
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inecorporation of substantive terms into the contracts “for the

2} duration of those sale contracts,” means that those substantive

3l texrms® =till apply, and that, accordingly, no sale c¢an go forward
4| where they are viclated. That issue will be argued in the Ninth

)| Circuit, on appeal from the District of Oregon, in the week ©f May

6]l 6, 199¢.

e,

? 1f the sales in question were logged -- or irrevocably '

8| awarded for logging -- in the meantime, the harm would be irrepa-

9l rable. These sales were not only viclative of Section 318, they

10l would alsoc contravene and jeopardize the Northwest Forest Plan.

N The injunctions prohibiting the federal'defendants from geing
i 12 fo:ward with the Cowboy, Nita, South Nita, and Garden sales,
15 entered herein, have never been vacaced, and the only éne appealed
14) from was affirmed by the Court of Appeals. The orderly adminis-
15l tration of justice, and the avoldance of irreparable harm, reguire
16 § that these idjunctions not.be vacated pending the Ninth Circuit'’s
decision in the appeals to be argued in the week of May 6. If the
Court of Appeals affirms the Distriet of Oregon decision, this
court will vacate the injunctions; if it reverses, there will ke

no legal authority for the agency to proceed with these four

eales. i”

22 The First and Last sales are in a different category. | They

23 || were never enjoined by this court but, instead, were voluntarily

22 || cancelled by the Forest Service. As to them the Distrier of

25 | Oregon has issued not just a declaratory judgment but an injune-

26 | tion requiring that they go forward under Section 2001(k). The

Ex A, S

ORD ON SAS’'S MIN TO
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Court o©f Appeals will decide whether they are within.the 8cope of
Section 2001(k). These two sales are not the subject of any
injunction issued hérein. and, as to them, WCLA’'s motion must be
granted and SAS’s motion denied.

For the reasons stated, the court will not vacate the injunc-
tions as to the Cowboy, Nita, South Nita, and Garden séles pending
the Court of Appeals’ review, set for hearing in the week of
May 6, 1996, of the District of Oregon’s rulings concerning
Section 2001(k). As to the Flrst and Last eales, which Qere never
enjoined herein, no relief can be ordered in this case. The
motions are granted in part and denied in part accordingly,

The clerk is directed to send copies of this order to all
counsel of record.

Dated: February 22, 198¢.

X@M

William L. Dwyer
United States Dlwtrzcc Judge

t:x,@x.)fé-f
ORD ON sSaS’S MTIN TO
ATARTEYV AND BENFORCE, ETC. - 4
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'SEATTLE AUDUBON SOCIETY, et al.,

PATTTI A. GOLDMAN (WSB #24426) JUDGE DWYER
TODD D. TRUE (WSB #12864)

KRISTEN L. BOYLES (WSB # 23806)

Sierra Club Legal Defense Fund

705 Second Ave., Suite 203

Seattle, WA 98104

(206) 343-7340

Attorneys for Plaintiffs

IN THE UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF WASHINGTON

Plaintiffs, Civil No., ¢89-160-wWD

V. RENOTING OF MOTIONS FOR
SUMMARY JUDGMENT AND .

PERMANENT INJUNCTION AGAINST
FIRST AND LAST TIMBER SALES

JACK WARD THOMAS, et al.,

Defendants.

Renoted on Motion Calendayr
March 22, 1996

Ve Nt N Nt P Nt i N Nt Nt P ot

In September 1290, plaintiffs Seattle Audubon Society et al.
filed two motions for summary judgment and permanent injunctions
challenging the First and lLast timbar éales on the Umpgua
Na;ional Forest. SAS' Motion for Summary Judgment and Permanent
Injunction Against the Last Timber Sale (Sept. S, 1990); SAS'
Motion for Summary Judgment and Permanent Injunction Against
First Timber Sale (Sept. 17, 1990). These eales had been
advertised under Section 318 of the Department of the Interior
and Related Agencies Appropriations Act of 1990, Pub. L. No. 101-
121, Tit, III, 103, Stat. 745-750 (1989) ("Section 318").

However, in these and other sales, the Forest Service had

-<

RENOTING OF MOTIONS FOR SUMMARY JUDGMENT AND PERMANENT
INJUNCTION AGAINST THE FIRST AND LAST TIMBER SALES -1 =

[&010/013

EXC e
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1§ violated its obligations under Section 318 to "minimize such WM
2l fragmentation [of old growth forests] . . . on a national forest-
3| by-national forest basis." Section 318(b)(2). Tndeed, this |

Court held in this case that four other timber sales were illegal
under Section 318 for this very reason. Order (May 1i, 1990),
aff'd, Seattle Audubon Society v. Robertson, No. 50-35519 (9th
Cir. Aug. 27, 1990); Order (Sept. 2%, 1990); Order (Oct. 19,
1990) .

v 00 o~ 0 0N

Rather than face a similar court ruling and injunction with
10| respect to the First and Last sales, the Forest Service ﬁithdrew
11§ these sales. Accordingly, this Court struck plaintiffs' motions
12| for summary judgmeﬁt'and permanent injunction as to these sales
13| @as moot. Order at 1-2 (Oct. 16, 1990).

14 When Seattle Audubon asked this Court to rule on further

15[ motions for summary judgment as to these two sales (along with

17 become moot. More spacifically, this Court held that because | the

16 three others), this Court declined because the controversy had ‘”
18| Forest Service had withdrawn the First and Last sales, and

19 "(njothing in the record suggests that the Forest Service pla?s
20| to go forward with these sales[, tlhere is accordingly no case or
21| controversy as to them." $§a3, No. €89-160WD & C89~99(T) (WD (W.D.
22l Wash. Mar. 7, 1991). The Court, however, specifically permitted
23 SAS to renew its motion "should the Forest Service advertise or
24§ otherwise proceed with any of these five sales." 1Id.

25 The Forest Service 1s now otherwise proceeding with the

26| First and last timber sales under Section 2001(k) of the

27 Rescissions Act. Accordingly, seattle Audubon .now renews its

Ex G, g2
RENOTING OF MOTIONS FOR SUMMARY JUDGMENT AND PERMANENT .
INJUNCTION AGAINST THE FIRST AND LAST TIMBER SALES -2 -
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motions for summary judgment and permanent injunction with
respect to these two sales.

Because these two sales violated Section 318, the authorit&
under which they were proceeding in 1990, they were illegal ab
initio, and are still illegal since timber sales offered under
Section 318 continue to be "subject to the terms and conditions
of this section for the duration of those sales contracts."”

Section 318(k). Moreover, because Section 2001 (k) expreSsly

v O N U e W N KM

includes the phrase "subject to Section 318," it carries forward

Section 318's legal requirements with respect to those sales,

)
=]

like First and Last, that proceeded under that law,

=
»

12 On February 26, 1996, this Court refused to prohibit logging
13} ©f the First and Last sales because no injunction had previously
14 been issued by this Court. No such order issued previously

15)] because the Fofest Service withdrew the sales. The government

16)] should not be pernmitted to cease illegal conduct to avoid

17] Judicial review and then reinstate that very conduct after a

jg| challenge has been held to be moot.

19 Seattle Audubon racognizes that Chief Judge Hogan has issued
20| an injunction directing the Forest Service to award and release
21] certain timber sales under Section 2001 (k), and the First and

221 Last sales fall within the broad reach of that ruling. Northwest
23| Forest Resource Council v. Glickman, Nc. €95-6244 (D. Ore. Jan.
24§ 10, 1996). However, at.a hearing held on January 25, 1996, Judga
25| Hogan made it clear that Seattle Audubon could ask him ﬁo modify
26{ that order with respect to particular sales based on tﬁé natyre

27 - of proceedings in other courts concarning those sales.. If this

Ex -3

!

RENOTING OF MOTIONS FOR SUMMARY JUDGMENT AND PERMANENT
INJUNCTION AGAINST THE FIRST AND LAST TIMBER SALES
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Court,

Seattle, WA 98104
(206) 343-7340

328RENOT , MOT

RENOTING OF MOTIONS FOR SUMMARY JUDGMENT AND PERMANENT
INJUNCTION ACAINST THE FIRST AND LAST TIMBER SALES

Court enjoiﬁs the First and Last sales because they violate
Section 318, Seattle Audubon would ask Judge Hogan to modify hils
January 10, 1996 injunction to exclude the First and Last sale

as he previously had excluded four other sales enjoined by thi

Respectfully submitted,

PATTI A. GOLDMAN (WSB #24426)
TODD D. TRUE (WSB #12864)
KRISTEN L. BOYLES (WSB #23806)
Sierra Club Legal Defense PFund
705 Second Ave., Suite 2013

Attorneys for Plaintiffs

"EZ;;vC%‘f“‘f .
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Marxlk C. Rutzick, OSB #843236.

*Alison Kean Campbell, OSB #93011

MARK C. RUTZICK LAW FIRM

A Professional Corporation
500 Pioneer Tower

888 S_.W. Fifth Ave.
Portland, Oregon 97204-2089
(503) 499-4573

Attorneye for Plaintiff

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESOURCE
COUNCIL, an Oregon corporation,

Plaintiff,
and
SCOTT TIMBER CO., VAAGEN BROS.
LUMBER INC., and WESTERN TIMBER
Co.,
Plaintiff-intervenors,
ve.
DAN GLICKMAN, in his capacity
as Secretary of Agriculture;
BRUCE BABBITT, in his capacity
as Secretary of the Interior,
Defendants,

and

OREGON NATURAL RESOURCE
COUNCIL, et al.,

Defendant-intervenors.

Nt it o Nl il S Nt Nt St P it Nt Nonh Nt Vo Nt s P gl ittt mi] N g Nt Nkt st St ‘mat

1 - MEMORANDUM IN SUPPORT OF NFRC’'S MOTION FOR Attornays m Law

ORDER COMPELLING PRODUCTION OF

002

Civil No. 9§5-6244-HO
Lead Case

Civil No. 95-6267-HO
Civil No. 95-6384-HO
Consolidated Cases

MEMORANDUM IN SUPPQRT OF
NFRC’E MOTION. FOR -ORDER .
COMPELLING PRODUCTION OF
DOCUMENTS

MARK C. Rutzick LAW Fifm
A Protssaional Codpod stian

DOCUMENTS 500 Pioneer Tower

888 S.W. Fifth Avenue
Portiand, OR 97204.2089
(603) 499.4577 » Fex (503) 285:0076
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1 Introduction

2 Plaintiff Northwest Forest Resource Council ("NFRC") must
3 ask the court to resolve a discovery dispute that has arisen

4 during the 60 day stay granted by the court on January 25, 1996.
5 The dispute involves the Forest Service survey forms and maps
6 that contain the information required to evaluate each sale unit
7 under the standards set out in the court’s January 19, 1996 order

8 concerning the interpretation of section 2001 (k) (2).

9 NFRC requested all of these documents from defendant
10 Glickman in September 1995. Defendant Clickman did not object to r
51 the request, and produced approximately 10-50 pages of survey ”
12 forms, mape or other documents for each sale unit 1in Oct?ber. !
13 Declaration of Mark ¢, Rutzick, 99 2-4.

14 Following the court’s January 19, 1996 order, NFRC retained
15 a biological consultant to review the sﬁrvey forms and maps under
16 the standards in the order to advise NFRC which units could
17 contain a nesting murrelet under those standards, and which units
18 must be released.

19 The consultant has advigsed NFRC that the information
20 provided by defendant Glickman on approximately 100 of the 135
21 units involved is incomplete, due primarily to the absence of
22 "detection maps" showing the location of murrelet sightings, or
23 | due to the absence of sale unit maps showing the location of the
24 sale units, or due to the absence of both maps for some units.
26 Both maps are required to determine if a murrelet sighting is
26 within the boundary of a sale unit. Rutzick Declaration, Y 5-6. 'm
Mark C. Rutzick Law FiRm

A Piologsional Corpes stion

Page 2 - MEMORANDW IN SUPPORT OF NFRC‘S MOTION FOR A"““rﬂev-an}w
ORDER COMPELLING PRODUCTION OF DOCUMENTS 500 Pionaer Tower

6888 3.V, Fifth Avenue
Portland, OR 97204-2089
1603) 499.4573 # Fax (403 285.091%
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For somé units, both detection maps and unit maps were
produced, while some units have only one of the maps and some
have neither. In addition, the consultant advised NFRC that some
of the documents produced by the Forest Service were illegible or
incomplet:.e. Id. The consultant cannot make a determination on
the incomplete units without the additional information. Id.

All the missing and illegible documents were supposed to
have been produced last October. NFRC has provided défendant
Glickman a list o¢f the missing and illegible documents, and
requested their prompt production. Rutzick Declaration, § 7.

Defendant Glickman has refused to produce any additional
documents, to provide legible copies of illegible documents, or
to investigate to determine if any additional documents exist
until after the Forest Service completes its own review of all of

the sale units, and has refused to make any commitment about | when

that review may be completed. Rutzick Declaration, {1 8-9.| Yet
on February 23, 1996 a reliable Forest Service employee advised
NFRC that in fact the Forest Service has already completed its
review of all the units, and has made determinations of which
units must be released under the January 19,'1996 order. Id.,
§ 10. '

Counsel have consulted by telephone and exchange of letter,
and have been unable to resolve the dispute. See attached

Certificate of Compliance with Local Rule 230-2.

Manrk C. RuT2ick Law Firm
A Profatsionsd Corporation

3 - MEMORANDUM IN SUPPORT OF NFRC‘S MOTION FOR proipayies
ORDER COMPELLING PRODUCTION OF DOCUMENTS 500 Pionsar Tawer

888 S.W. Fifth Avenue
Portiand, OR 97204-2089
(503} 499-4573 ¢ Fax (L3} 2950014

|
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Argument

THE COURT SHOULD ORDER DEFENDANT GLICKMAN TO PRODUC
THE MISSING AND ILLEGIBLE DOCUMENTS PROMPTLY

A. Defendant Glickman waived any objection to producing the
requested documents and is required to comply fully' with
NFRC’s document reqguest.

As a discovery dispute, this matter is simﬁle: NFRC
requested these documents last September, defendant Glickman did
not object and produced some of the documents last October, but
defendant Glickman now refuses to produce the missing and
illegible maps and forms until an unspecified time in the future,
and even then only at some unidentified and currently unknown
location. Accorxrding to a reliable Forest Service employee, that
review has already been completed.

Under Local Rule 230-3, defendant Glickman waived any
objection to the request by failing to object teo it, and must
produce all the requested documents.

B. The documentg are necessary for NFRC to determine which|sale
units may be withheld and which sale units must be released

under the court’s January 19, 1996 order.

From a practical standpoint, NFRC is also entitled to the

documents in question'promptly. During the 60 day stay granted
on January 25, 1996 the Forest Service is reviewing all the sale
units to be able to advise the court which units must be released
under the January 19 order, and which may continue to be with-
held.

Since the Ninth Circuit has scheduled oral argument on the

appeals of the January 19 order for May 6, 1996, it is reasonable

Marx C. Rutzick Law FirRm
A Pyoteesional Cotpon slion

4 - MEMORANDUM IN SUPPORT OF NFRC'’S MOTION FOR A rave 5 v
ORDER COMPELLING PRODUCTION OF DOCUMENTS 500 Pioneer Tawer

888 S.W. Fifth Avenue
Portisnd, OR 97204-208%
(603) 499-4573 ¢ Fax (509) 745.081Y

I
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t

to assume that defendant Glickman may ask the court to extend the
stay for some or all of the units in question. NFRC’s position
on that issue, and its position concerning the ultimate release
of each unit, is largely dependent on the information on the
survey forms and maps for each unit,

Defendant Glickman’s position makes it impossible for] NFRC

te knowledgeably evaluate the 100 units with missing informﬁtion.
Without detection maps and unit maps for each sale unit, it is

impossible for anycne (including the Forest Service) -toe determine

location of each murrelet detection in relation to the boundaries
of each sale unit is central to inveoking section (k) (2) under the
January 19 order.

Defendant Glickman’s .offer to allow NFRC to review the
missing and illegible documents in an undisclosed location some
time in the future effectively deprives NFRC of any ability to
take a knowledgeable position on any of the sale units with
incomplete data prlior to the current expiration of the 60 day
stay on March 25,

Defendant Glickman’s position gives the governmeAt a
monopoly on the relevant information until after March 25, and

thus until after the government seeks an extension of the stay,

as is highly likely.
Indeed, the only reason defendant Glickman gives for

withholding the documents is that they are very important to the

current Forest Service review of the sale units. Government
MARKAE'.M Hstlg: u,\jw Firm
5 - MEMORANDUM IN SUPPORT OF NFRC’S MOTION FOR provsiiolviny
ORDER COMPELLING PRODUCTION OF DOCUMENTS 600 Pioneer Tower

288 S W. Fitth Avenue
Partland, OR 97204-2089
(5031 499.4H73 = Fax (50N 295091

i
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counsel Jjustifies ﬁithholding' the documents by a desire to
preserve "“the iﬁtegrity of the deliberative process." Rutzick
Declaration, Attachment B.

This concern is not legitimate. NFRC has no interest in
interféring with whateve: *deliberative process" the Forest
Service may be undertaking: we simply want a copy of the missing
and illegible documents. Making a copy of maps does not intex-
fere with any deliberative process. In any event, it appears
that the Forest Service “"deliberative process' is complete.

| The greater puzzle is how the Forest Service could review
the sale units in question without the missing maps and survey
forms that have been identified by NFRC’s consultants. Without
detection maps and unit boundary maps, no one could determine
validly if a unit could be withheld. It is fér more likely |that

the Forest Service review process will be improved if the Forest

Service responds to NFRC’s reguests now, and assures itself that
it has all the relevant documents. That result would be in
everyone’s interest. Defendant Glickman’s resistance to NFRC’S
very reasonable request seems inexplicable and should not be
accepted,

Conclusion

The court should compel defendant Glickman to produce all

Mank C. Rutziek Law Fiam

A Proloasans Corpo stion

ORDER COMPELLING PRODUCTION OF DOCUMENTS 500 Pionser Ta wer

888 S.W. Fifth Avanue
Portland, OR 97204-2089

1903} 492-94573 * Foax (D03 295.001%
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missing and illegible documents
Production No. 1 immediately as required by Local Rule 230-2(c).
Dated this 23rd day of February, 1996.

MARK C. RUTZICK LAW FIRM
A Professional Corporation

By

7 - MEMORANDUM IN SUPPORT OF NFRC’'S MOTION FOR pevems byt
ORDER COMPELLING PRODUCTION OF DOCUMENTS 500 Pioneer Tower

respongive to Request For

-

Mark C. Rutzick

Alison Kean Campbell
Attorneys for Plaintiff

Mank C. RuT2ick Law Firm
A Protessiend Corpor stion

a8s8 &.\W, Fitth Avenua
Partland, OR 97204-2089
(603} 459-457) # Fax {603 2685.0915
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Mark C. Rutzick, 0SB #84336
Alison Kean Campbell, OSB #93011
MARK C. RUTZICK LAW FIRM

A Professional Corporation

500 Pioneer Tower

888 S.W, Fifch Ave.

Portland, Oregon 97204-2089
(503) 499-4573

Attorneys for Plaintiff

IN THE UNITED STATES DISTRICT CQURT

FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESQURCE
COUNCIL, an Oregon corporation,

Plaintiff,
and
SCOTT TIMBER CO., VAAGEN BROS.
LUMBER INC., and WESTERN TIMBER
Col '
Plaintiff-intervenors,
vst
DAN GLICKMAN, in his capacity
as Secretary of Agriculture;
BRUCE BABBITT, in his capacity
as Secretary of the Interior,
Defendants,
and

OREGON NATURAIL RESOURCE

N st Nt s N Nt Vs Nk N VP s Vsl i Nk Nl Nl o Nkl Vst N Vst VP Nl Nl gt il gt o’ ‘st

COUNCIL, et al.,
Defendant-intervenors.
1 - NFRC’S MOTION FOR ORDER COMPELLING

PRODUCTION OF DOCUMENTS

@o12 -

Civil No. 95-6244-HO
Lead Case

Civil No. 95-6267-HO
Civil No. 95-6384-HO

Consolidated Cases
NFRC’'S MOTION FOR ORDER
COMPELLING PRODUCTION OR
DOCUMENTS

DISCOVERY MOTION

EXPEDITED CONSIDERATION
REQUESTED

REQUEST FOR TELEPHONE ORAL
ARGUMENT

MaRk C. Rutzick Law Firm
A Prolemiona Cosporation
© Attorneys a Lew
500 Pianeer Tower
888 S.W. Fifth Avanue
Portland, OR 87204.2089
(602) 499-4523 @ Fax (DO 2930810

I
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1 Pursuant to Fed. R. Civ. P. 37(a) plaintiff Northwest Forest
2 Resource Council ("NFRC") moves for an order compelling defendant
3 Glickman to produce the documents redquested by NFRC in its

4 Request For Production No. 1 served September 12, 1995. Defen-

5 dant Glickman failed to produce soma of the requested documents,

6 and produced illegible copies of other documents. Defendant

7 Glickman has refused to produce the missing and illegible ;
8 documents until some unspecified time in the future.

9 The partles have conferred by celephone to attempt to

10 resolve the dispute, but were unable to do so. A certificate of
1 compliance with Local Rule 230-2 is attached.
12 In support of this motion the court is respectfully referred m

13 to the Memorandum In Support of NFRC’'s Motion to Compel Proguc-

14 tion of Documents, and to the Dec¢laration of Mark C. Rutlz_ick t
15 filed herewith. |
16 Dated this 23rd day of February, 1996.

17 MARK C. RUTZICK LAW FIRM

A Professional Corporation
18

2ag §.W. Fifth Avcnuc
Portland, OR 97204-2089
© (5031 499.4%77 & Fax (SO ¥945.0914

19
By:
20 Mark C. Ru¥zick '
Alison Kean Campbell

21 Attorneys for Plaintiff

22

23

24

25

26 ,

MAaRrK g.'mrﬁug |.1Aw Firm
A Pral 43 i
Page 2 - NFRC’S MOTION FOR ORDER COMPELLING Artornave o Lo 1
PRODUCTION OF DOCUMENTS 290 Piorieer Toyer Hll
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Mark C. Rutzick, OSB #84336
Alison Kean Campbell, OSB #93011
MARK C. RUTZICK LAW FIRM

A Professional Corporation

500 Pioneer Tower

888 S.W. Fifth Ave.

Portland, Oregon 97204-2089
(503) 499-4573

Attorneys for Plaintiff

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

Civil No. 95-6244-HO
Lead Case

NORTHWEST FOREST RESOURCE
COUNCIL, an Oregon corporation,

Civil No. 95-6267-H0
Civil No. 95-6384-HO
Consolidated Cases

Plaintiff,
and
SCOTT TIMBER CO., VAAGEN BROS.

LUMBER INC., and WESTERN TIMBER
co.,

CERTIFICATE OF COMPLIANCE
UNDER LOCAL RULE 230-2

Plaintiff-intervenors,

vs. .
DAN GLICKMAN, in his capacity
as Secretary of Agriculture;
BRUCE BABRBITT, in his capacity
as Secretary of the Interior,
Defendants,
and

OREGON NATURAL RESOURCE
COUNCIL, et al.,

Defendant-intervenors.

L I I o R L W N A P N s )

Mark C. Rutzick Law Firm
A Profosvionsl Corporation

1 - CERTIFICATE OF COMPLIANCE UNDER Ansrtmve ot Low
LOCAL RULE 230-2 . ‘500 Pianser Tower

288 S.W. Fifth Avenue
Partland, QR 97204-2089
(503) 489.4573 » Fax (5071 295.0015
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I certify under Local Rule 230-2 that I had telephone

consultation with counsel for defendant Glickman, Ms. Jean E.

Williams, on February 23, 1996 to attempt to resolve the dispute
described in the attached discovery motion, and despite sincere

effort was unable to do so.

Dated this 23rd day of February, 1996.

Mark C. Rutzlck

Manrk C. RUTZICK LAW FiRm
A Pratmiony Corporauan

2 - CERTIFICATE OF COMPLIANCE UNDER Anessoys a1 Law
' LOCAL RULE 230-2 . 500 Pioneer Tower

888 €. W. Fitth Avenuo
Fortland, OR 97204-2089
1303} 468:4673 » Fax (503) 35.0915
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1 Mark €. Rutzick, OSB #84336

3. 500 Pioneer Tower
888 S.W. Fifth Ave.

Alison Kean Campbell, OSB #93011
2 MARK C. RUTZICK LAW FIRM
A Professional Corporation

4 Portland, Oregon 97204-2089

(503) 499-4573

Attorneys for Plaintiff

10

12 Plaintiff,

13 and

14 SCOTT TIMBER CO., VAAGEN BROS.
LUMBER INC., and WESTERN TIMBER

15 Co.,
16 Plaintiff-intervenors,
17 vs.

18 DAN GLICKMAN, in hie capacity
as Secretary of Agriculture;
19 BRUCE BABRITT, in his capacity
as Secretary of the Interior,

20 |

21
and
22 ’
OREGON NATURAL RESOURCE
23 COUNCIL, et al.,

29 Defendant-intervenors.

NORTHWEST FOREST RESQURCE
11 COUNCIL, an Oregon corporation,

Defendants,
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25
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Page/| 1 - DECLARATION OF MARK C. RUTZICK

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

Civil No. 95-6244-HO
Lead Case

Civil No. 95-6267-HO
Civil No. 95-6384-HO
Consolidated Cases

DECLARATION OF MARK C.
RUTZICK

MaRk C. Rutzick |
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NO-9506) IR 1015, 1G5
Mark C. Rutzick, with full knowledge of the penalty of
perjury, declares as follows: |
1. I am the attorney for plaintiff Northwest Forest
Resource Council in the above-captioned matter, I make| this
declaration on personal knowledge, and if called to testify| as a

witness herein would testify as set forth below.

2. On September 12, 1995 NFRC served its first set of
interrogatories and requests for production of documents on the
defendants. Interrogatory No. 1 stated:

Interrogato No. H

For each’® of the 135 timber sale units that are being

withheld from award or rélease as described in paragraph 4 of the

Declaration of Richard Prausa dated September 8, 1995 in this

- case, describe separately for each unit 1) all site-specific

information wupon which "a determination of marbled murrelet
nesting" has been made for the unit (as referenced in the Prausa
declaration), 2) each date on which information was observed or
collected, 3) the name of the person who observed or collected
the information, 4) the last date on which any person visited| the
site of the unit to loock for marbled murrelet nesting, occupancy
of presence, 5) the name of the person who made the "determina-
tion of wmarbled murrelet nesting® that 1is tﬁent;ii.oned in |Mr.
Prausa’s declaration, 6) the date this "determination" was made
and 7) state for each unit if any marbled murrelet egg shell
fragmentg, fecal ring, currently active nest or formerly active

nest have ever been found,
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1 3. Request For Production No. 1 stated:

2 Requeast For Prpdg_ctign No., 1:

3 Please produce all documents containing any information that

4 is responsive to Interrogato:y No. 1.

5 4. On October 5, 1995 defendant Glickman responded to the

6 interrogatory and document request by producing approximately

7 110-50 pages of survey forms, maps and related materials on |each

8 Forest Service sale unit in question. Defendant Glickman did not im?
9 object to the document request, v h
10 5. Following the court’‘’s order on January 19, 1996

11 regarding subsection 2001(k)(2), NFRC retained a bioclogical
12 consultant to review the survey forms, maps and other documents
13 to provide expert assistance concerning the status of each sale

14 unit under the standards articulated in the January 19 order.

o

15 : 6. Our consultant reviewed the documents from the Forest
16 Service and advised us that the information on approximately 100
17 of the 135 units was incomplete, due primarily to the absence of
18 "detection maps" showing t;he physical location of murrelet
19 sightings, or due to the absence of sale unit maps showing the
20 location of the sale units. In addition, the consultant advised
21 us that some of the documents produced by the Forest Service were
2z illegible or incomplete. The consultant also advised us that
23 they cannot make a determination on the incomplete units without ff
24 | the additional information. M

26 7. On February 21, 1996 I wrote a letter to defendants’

26 counsel (Ms. Williams) requesting the missing and il;egible
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documents. Attachment A.

8. On February 22, 1996 Ms. Williams responded advﬁsing
that the government will not produce any additional documents, or
produce legible copies of previously-produced documents, until
the Forest Service completes its review of the sale units.
Attachment B. No date was offered for when that would occur.

9. I spoke with Ms. Williams on the telephone on February

.23, 1996. She reiterated the position in her letter, and would -

not give a commitment as to when we could see any additional
documents. In addition, Ms, Williams refused to agree ﬁo produce
copies of any of the missing documents. Instead, she advised me
that we would have to g¢ to wherever the documents are currently
located (she did not know where they are) and review them at
their current location. We ended the conversation without being
able to resolve the dispute.

10. On February 23, 1996 the NFRC was advised by a reliable

Forest Service employee that the Forest Service has in fact

already completed its review of all the sales, and had made
determinations of which sales are releasable under section (k) (2)
as interpreted in the January 19, 1996 order.

I declare under penalty of perjury that the foregoing is
true and correct. o

Executed on February 23, 1996,

o

Mark C. Rutzick

Mark C. RUuT2icK LAW FIRM
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Oregon and Washington

® Also admitred in New Yok

Jean E. Williams

Department of Justice

Environment and Natural Resources Division
Benjamin Franklin Station

Post Office Box 7369

Washington, D.C. 20044-7369

Re: NFRC v. Glickman, No, 95-6244-HO

Dear Jean:

, Our consultants have been reviewing the documents

‘ produced by the Forest Service last October regarding the
nesting determinations on the sales withheld under section
2001 (k) (2) . They report some inconsistencies, gaps and other
problems with the documents,

I would like to ask you to check with the Forest Service
and see if you can help us with any of these problems.

Some of the sales have maps showing the physical location
of sightings and the direction of movement, and many of the
sales have a map showing the location of the unit being
surveyed. However, some of the sales do not have detection
maps, some do not have unit maps, and some have neither. We
don’t know if the maps simply 4do not exist, or if they were
inadvertently omitted. These maps are of course critical to
evgluating each unit under Judge Hogan‘s January 19, 1996
order.

There are some other assorted probléms: some pages' can’‘t

be read, some pages are missing, and some data is missing or

obscured.

I am enclosing our consultants’ handwritten notes showing
the missing or unclear documents for each sale. I am asking
you to review these notes with the Forest Service and to let
us know if the missing documents exist, to provide with any

clearer copies of the pages we can‘t read. I would be happy

EXHIBIT
PAGE

missing documents that do exist, and also to provide us with .
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to work directly with Sue Zike if you prefer, but I need to go
through you at least initially.

I don‘t know how long it will take you to do all this,
but why don‘t you get back to me in a few days to tell me if

you can do this and when. We would like as many oOf the
documents as possible by February 27.

Thank you fox your cooperation.

Very truly youfs,

o P

Mark C. Rutzick

Enclosure
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Environment and Natural Resources Division

Bos1

" 21, 1996, letters. In your February 13

Wilduyz ana Marine Resourcer Section . Washington, D.C. 20530

February 22, 1996

Mark C. Rutzick, Esqg.
500  Pioneer .Tower -

888 S.W..  Fifth Avenue .
Portland, OR 957204-2089

Pacsimile Numbexr: 503_295—0915 i

Re: 'NFRC v, Glickinen, ‘et al.,

civil #95 -6244-HO

Dear Mr. Rutzick:

This ig in response to your FebruarX 13, 1996, and February

etter, you correctly
note that, during the district court litigation.in this matter,
there were several sales determined to be subject to Section
2001 (k) (2) after the initial response to your diescovery request
wag provided to you. 8ince the material you request on these
sales -- ‘murrelet survey information -- would comprise part of
the administrative record for the "R2" 'determinations on these
sales, for your convenience I will informally provide to you the
survey documents for these sales (Boulder Krab, Elk Fork, Deep
Creek, Lost 8ock, North Fork Chetco, and Wren’N Doubt) shortly,
and have requested the agencies to provide me with copies of the
documents for that purpose.

You also state that you did not receive a copy ¢f Defendant
Glickman’s responses to your interrogatories and requests for
production of documents. I attach a copy of the Forest Service’s
Ooctober 5, 1995, letter to you enclosing an index of the
documents producéd in response to your requests for production,

- and a copy of Secretary Glickman’s résponses to NFRC's
interrogatories and requests for productlon, with another copy of

the responses. The responses were the 'second document attacheqd’
to the letter,

-1 -
. 4 . ' EXHIBIT 13

FAGE |
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With regard to ybur inquiry on the Cat Track, Fallen Hall
and Raspberry sales, the Septembexr 27, 1995, Declaration of Sarah
Madsen, filed in this matter, states ag follows:

16. Raspberry was surveyed to protocol in 1995 with no
detections. In 1995 there was an auditory detection (3
"keers") that indicated presence. However the sale was
not considered to be occupied and all units were
released. .

17. Occupied behavior was detected in Fallen Hall
timber sale in 1993, 1/4 mile north of Unit 1 over an
area of blowdown and dead standing trees. Because this
area was not suitable murrelet habitat, the unit was
not considered occupied. In 1994 and 1895, surveys to
protocol did not vesult in any detections of marbled
murrelets. This unit was therefore released for
harvest in amcordance with the U,S. Fish and wWildlife. .
Service June 12, 1995 Biological Opinion.

18. . Cat Track was surveyed to protocol in 1994 and
1995. No murrelets were detected, and the sale was
therefore released for harvest in accordance with the
U.S. Fish and wildlife Seyvice June 12, 1995 BRiolegical
Opinion.

You also ask that we submit to you a “privilege list".
regarding our response to NFRC’s interrogatory No. 3 and Reques
For Production No. 3. As you know, in response to your discove
requests, the Defendants provided to you in an expedited fashion
all the survey documentation for each of the units then withheld
from release under "K2." These documents, and others submitted
in this litigation, comprise the core of the administrative
records for the agencies’ determination that these sales should
be withheld under "K2", and in the spirit of cooperation, the
Defendants were willing to cooperate with you in providing this
information, though you did not challenge individual
.determinations. However, with regard to the above noted
interrogatory and request for production, we objected aon grounds
of privilege and burdensomeness. Since your request for this
information did not come until after the briefs were submitted,
I believed then, and still do, that by that point the pleadings
were closed. We certainly would have provided to you any
reasonable supplamentation of this response had the request come
sooner, but this matter is now in the Court of Appeals and
further discovery is inappropriate and irrelevant.

I should have those documents on the eix sales in the next
few days and will overnight them to you and other counsel as soon
as they are raceived and copied.  In your February 21 letter you
also raise concerns about the murrelet survey documents you
received last October, As we advieed the partiea and the court

@o32 ilﬂ
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.during the oral argument on the motion for- Btay, the agencies

have commenced the process of reviewing their murrelet survey
files on the sales withhéld under Section 2001 (k) (2), to
determine the applicability of-Judge Hogan’g Order. This revie
is ongoing, and I do not want to interfere with the integrity o
the deliberative process. However, I understand your concerns
and therefore .propose that, once the agencies have concluded
their review, your clients or their representative may- inspect
the Forest Service’s files to examine the documents. I will
advise you when the review process is complete, and we can sort
out the details of inspection. if you wish to proceed with this

request,
' Slncerely,lé/},
Je E. Williams
hior Trial Counsel
ce:.

Al Counsell

- 3 -
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\ ) Uaitod Btates ' Forest Pacific P.0. Box 3623
Departaent oOf Sexvice Northwent Portland, OR 9$7208-3623
Agrioyltura Region 333 §.W. Pirst Avenue

Portland, QR 87204

File Coda: 1570

Date: October S, 1995 . . 3

Mark Rutgick

500 Pioneer Tower . . - . : ‘
988 £.W. Fifth Avenue , - :} ‘
Portland, OR .87204-2089 ,

. | “ti'\\l-
Re: FERC vy, Glickman, ‘Civil No. 95-6244-HO (D.Or.) . ‘ |

Dear Mr., Rutzick:

T have enclosed the FEDERAL DEFERDANTS ‘DAN GLICKXMAN'S RESPONSES TO NFRC'S M
INTERROGORATORIES AND REQUESTE FOR PRODUCTION OF DOCUMENTS and the documente ag
provided in this diecovexry respemse. Tha encloged Index listc the records
attached herewith. T received additicnal records from the Siuslaw National
Forest teday, which I expect to complete indexing by October 6, 1995 at which
time I will deliver to you.

Sincerely,

S
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KRISTINE OLSON ' _ E
United States Attorney '
888 SW Flrth Avenue

Suite 1000

Portland, OR 97204-2024

(503) 727-1008

LOIS J. SCHIFFER

Assistant Attorney .General
MICHELLE L. GILBERT

EDWARD A. BOLING

JEAN WILLIAMS

ELLEN J. KOHLER

U.S. Department of Justice
Environment and Natural Resources Division
P.O. Box 7369

Washington, D.C. 20044-7369
Telephone: (202) 272-4421

P e

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OP OREGON

NORTHWEST FOREST RESOURCE COUNCIL,

FEDERAL DEPENDANT

DAN GLICKMAN’'S .
RESPONBES TO NFRC'’S
INTERROGATORIES AND-
REQUESTS FOR PRODUCTION
OF DOQCUMENTS

GLICKMAN and BABBITT,
Defendants.
OREGON NAT. REES. COQUNCIL, et al.,

Defendantse-Intervenors

) |
. ) | I.W
laintiff, ) I
) Civil No. 98-6244-HO - §
v. ; A
GLICRMAN and BABBITT, )
)
Defendants, ;
OREGON NAT. RES. COUNCIL, et al., )
- )
Defendants-Intervenors )
)
S$COTT TIMBER CO., )
Plaintiff, )
) Civil No. 55-6267-HO ,
v, ) |
)
)
)
)
)
)
)
)
)

. - G
DEF. GLICKMAN'S RESPONSES TO EXHIBIT — .

NFRC’S INTERROG. AND RFP - 1 FAGE

| _ L
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1 COMES NOW Federa:!. befendant ‘Dan Glickman, Secretarylof
2] Agriculture, and aubﬁits the following response to NFRC’s
3] september 12, 1995, Interrogatories and Requests for Production|
4| of Documents directed at the Secretary of Agriculture:
S ;n;g;zggg;g;x_ugﬁ_L: For each of the 135 timber sale units
€] that are being withheld from award or release as described in
7 'Paragraph 4 of the declaration of Richard Prausa dated Sept. 8,
8] 1995, in this case, describe separately for each unit 1) all
. 9§ pite-specific information upoﬂ which "a determination -of marbled'
10| murrelet nesting: has been made for the unit (as referenced in
21] the Prausa declaration), 2) each date on which information was
12] obsexved or collected, 3) the name of the persom who observed or
13| collectea the information, 4) the last date on which any person
‘14 vieited the site of the unit to look for wmarbled murrelet
15| nesting, occupancy or presence, 5) the name of the person who
16| made the "determination of marbled murrelet nesting" that is
17] mentioned in Mr. Prausa's declaratioﬁ. 6) the date this
18| "determination* was made and 7) state for each unit if any
19| marbled murrelet egg shell fragments, fecal ring, currently
20] active nest or formerly active nest have ever been found.
21 " Responge Interrogatary No. 1 (1-2 and £-6): In accordance
22| with Fed: R. Civ. Pro. 33(d), the answer to these interrogatories
23| may be ascertained from the documents provided under seperate
24| cover to NFRC which are portions of the administrative records
25] for the sales referenced in Interyogatory No. 1, including ﬁhg
26| documents contained in the administrative record served on NFRC
z: DEF. GLICKMAN’'S RESPONSES. TO EXH!B!T_.L__

NPRC’8S INTERROG. AND RFP - 2

PAGE ©
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1 i_:n CLR Timber Holdings v, Babbitt, Civ. No. 94—6403‘ (D. Or.), as
2§ identified by Federal Defendants on the administrative record
3| index also provided under geperate c¢over. With regaxd to
4| Interrogatory No. 1 (7), no marbled mnr:elet eggshell fragments,
| S| fecal ring. currentiy active or formerly active nest have ever
6] been found in any unit of the sales identified in Interrogatory
7] No. 1, execoept for the Father Oak sale. With regard to
8 Interrogatory No. 1 (4), Federal Defendants object to this
9] interrogatory on thé gfounds that a request‘éeeking’the date on
10| which Yany person® vigited the pite of all these units is owerlJ
11| broad and not within the knowledge of the Defendant Glickman, but
12| state that the last date on which the sales referenced in
i3 .Interrogatory No. 1 was visited to look for inarbled murrelet
14] nesting, occupancy or presence, according to Forest Service
15| records, can be ascertained from the documents produced as
16| described above.
17 Request for Production No, 1; Please produce all.documents
18 containin§ any information that is responsive to Interrogatory
19| ro. 1. |
ZOH Responge: Documents are being provided under seperate
21) cover.
22 terr =) o. 3: Please identify every “agency ex@ert'
23} and every other pexson, in or outside of the executive branch of
24 ) the federal govermment, who was consulted by Secretary Lyons,
. 25 Director Dombeck or any other person in connection with the
26 ] adoption of the Additional Direction on Section 2001(k) of the
.27 :
28 DEF. GLICKMAN'S RESPONSES TO CAHIBIT

NFRC’'E INTERROG. AND RFP - 3
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1 l995 Rescission QC£ issued Aug. 22, 1995, describe when they were
2| consulted, by whom, what information tﬁey‘were asked for and what
3] information they provided. ;
q Regponse: This interrogatory is objected :6 on the ‘grounds
5| that it seeks information subject to the deliberative process
6| privilege and the attormey-client and attorney worxk-product
7 priﬁileges. )
8 odu : Please produce all documgnts
9] uveed, considered or relied on directly or indirectly, in-
10} connection with the adoption of the Additional Direction on
11| Seetion 2001 (k) of the 1995 Rescission Act issued Aug. 23, 1995,
121 including but not limited to any documents containing any
13 informatibn that 1is responsive to Interrogatery No. 3.
14 Response: This request is objected to in part on the Qrdund

|
15] that it seeks documents containing information that is subject to

16| the deliberative process privilege, and the attormey-client
17] and/or attorney wofk-product privileges. The request is also
18] overly braad an@ burdenpome and is objécted to on these grounds,
131 but documents which were relied on in connection with the
;o adoption of the August 23, 1995, Memoranda referenced in
21| Intexrrogatory No. 3 include, but are not limited to, the Pacific
22] Seabird Group ?rotoc§1 and the survey data collecfed on.the sales
23] referenced in Interrogatory No. 1. Plaintiffe are already in |
24] posseasion of the PSG protocol; the referenced survey data is
25] being provided in response to this aiecovery request ae described
26| above.
27 |

DEF. GLICKMAN’S RESPONSES TO ERADT ]
26| NFRC'S INTERROG. AND RFP - 4 :
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Interrogatory No. 4: DPlease state if Secretary Lyons,
Director . Dombeck or any other government official has utilized ‘
the Pacific Seabird Group or any subcommittee thereof for advice B [
or recommendations as to the adoption of the Additlonal Direct;on e
on Sectxon 3001(k) of the 1995 Regcission Act Issued Aug 23, a
1995, or any other government decision, and, if so, whether the
Pacifie Seabird Group operated in accordance with the‘pfOGédhréa"Tﬁjl"‘
in the Federal Advisory Committee Act, 5 U.S.C. App. 2.

Respopge: Neither the Pacific Seabird Group nor any
subcommittee thereof was utilized for advice or recommendations:
as to the adoption of the Angust 23, 1995, Memorandum feferenced‘
in Interrogatory No. 4. The balance of tﬁis interrogatory is
6bjec:§dito on the grounds that seeking information reg?rdihg Rk ; e ih“«
"any other government decieion" is burdensome, overly broad, and
seekes information beyond the administrative records for the

timber sales on which the Forest Service has made nesting

determinations under Section 2001 (k) (2).
nﬂﬂnﬂﬂ;_fﬂ:_ﬁ:gﬂng&ign_ﬂg_;& Please produce all documents
relating to the Pacific Seabira Group or to the documents
entitled the "Methods for Surveying for Marbled Murrelet. in
Forests: A Protocol for Land Management and Research® iaéucd by'.,

the Puczfzc Seabird Group Marbled Murrelet Technical COmmlttee in
March 1994, '

Repponse: This request for production is objected to on the : ' : -y,

grounds that the Pacific Seabird Group Marbled Murrelet Technical

Committee is not an agency of the Department of Agriculture, and
NFRC’S INTERROG. AND RFP - S S
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. Y
1| therefore documentg issued by that committee are not under the
2] control of the Secretary of Agriculture,
3
4 .
5
3 KEtGAEDE
6| Deputy Undersecretary of Agriculture
~ for Natural Resources and Environment
71 As to Interrogatories #3 & ¢
and Requests for Production #3 & 4
o .
9
10
11 ] GRANT GUNDERSON
Threatened and Endangered and Sensitlve
12 Species Program Manager
Pacific Northwest Region
13] United States Forest Service
As to Interzogatory #1 :
14] and Request for Production 4 1
15 '
16] Dated: 5 Oc¢tober 19855
17 ' Respectfully submitted,
18 KRISTINE OLSON
9 United States Attorney
1
IOIS J.  SCHIFFER
20 Assistant Attorney General
21
22
23
24
U.S5. Department of Justice
25 Envirenment and Natural
Resources Division
26 Wildlife and Marine Resources
a7 Section
DEF. GLICKMAN'S RESPONSES TO EXRIBIT (5 4
28 | NFRC’'S INTERROG. AND RFP - 6
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|
1 P.O. Box 7369 H;ly
"Washington, D.C. 20044-7369 QiR

-2 .(202) 272-6864

3 Attorneys for Defendants %

4] OF COUNSEL:

51 JAY MCWHIRTER .

| Office of the General Counsel
6] U.S. Dept. of Agriculture
7§ KAREN MOURITSEN
Office of the Solicitor

Bl U.S. Dept. of the Intexrior
9 |

10 i
11

12

13

14

15

6] i ‘:
17 ‘ ")”“
18 |
19

20

21

22

23

24

28

26

27 B

DEF. GLICKMAN’S RESPONSES TO | - EXHIBIT
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U.3. DEPARTMENT OF JUSTICE
'‘ENVIRONMENT AND NATURAL RESOURCES DIVISION
GENERAL LITIGATION SECTION
601 PENNSYLVANIA AVENUE, N.W.
WASHINGTON, D.C. 20004

FAX NUMBER 305-0506, -0267,: -0429
CONFIRMATION NUMBER (202) 305-0504

PLEASE DELIVER TO:

To: Don Barry . 20874684
Bob Baum : 20873877 '
Dinah Bear 45670753
Ted Boling . 514+4231
Peter Coppelman, 514-0557

Lois Schiffer,
- Jim Simon

Al Ferlo : '514-4240
Mike Gippert, 690+-2730

’ Jay McWhirter

i Tim Obst

' Jeff Handy @  (503) 326-3807
Nancy Hayes 2085242
Elena Kagan 456~1647
Don Knowles (503) 326-6282
Karen Mouritsen 219-1792
Roger Nesbir (503) 231-2166
Chris Nolin 395-4941

Jim Sutherland(503) 465-6582

Tom Tuchmann (503) 326-6254

Bue Zike (503) 326-7742

NUMBER OF PAGES: |5
—

|
|
s DATE: February 19, 1996 !

|
FROM: Lisa Holden, (202) 305-0474
MESSAGE: NFRC v. Glickman. Attgched is Federal
Defendants’| February 16, 1996 Cowpliance
Repoxrt. This is our seventh report to the
Court om FY 1991-1995 Sales.
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KRISTINE OLSON, OSB # 73254
United States Attorney

JAMES I,. SUTHERLAND, OSB# 68160
Asgistant U.S. Attorney

701 High Street

Eugene;, OR 27401-2798

(541) 465-6771

LOIS J. SCHIFFER

Assistant Attorney General

MICHELLE L. GILBERT

GEOFFREY GARVER

U.S. Department of Justice

Environment and Naturxal Resources Division
General Litigation Section

P.O. Box 663

Washington, D.C. 20044-0663

Telephone: (202) 305-0460

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON '

NORTHWEST FOREST RESOURCE COUNCIL,

)
)
Plaintiff, ) Civil No. 95-6244-HO
) (lead case)
V. ) Civil No. 95-6267-HO
) (consolidated case)
GLICKMAN, in his capacity )
as Secretary of Agriculture, ) FEDERAL DEFENDANTS’
BRUCE BABBITT, in his capacity ) FEBRUARY 16, 1996
as Secretary of Interior ) COMPLIANCE REPORT
)
Defendants. )
)

Pursuant to this Court’s October 17, 1995 Order, federal
defendants hereby file a seventh progreses report describing

actions taken by the U.S. Forest Sexvice and Bureau of Land

@o02/015

Management to award and release timber sales that were offered or

awarded between October 1, 1990 and July 27, 1995 and within the

scope of this Court’'s September 13, 1995 Order.

FEDERAL DEFENDANTS’ FEBRUARY 16, 1996
COMPLIANCE REPORT -~ 1
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Attached is the Declaration of Michael R. Cxouse and the
Fifteenth Declaration of Jerry Hofer updating the Court on the |
actions of the Bureau of Land Management and Forest Service as to

these timber sales.
Dated this 16th day of February, 1996.
Respectfully submitted,

KRISTINE OLSON
United States Attorney

LOIS J. SCHIFFER
Asgssgistant Attorney General

/MTCHELLE L. GILBERT
GEOFFREY GARVER
United States Department of Justice
Environment and Natural
Resources Division

General Litigation Section

15
16
17
18
19
20
21
22
23
24
25
26

27
28

P.O. Box 663

Washington, DC
(202) 305-0460

Attorneyvs for Defendants

0f Counsel:

JAY MCWHIRTER

Office of the General Counsel

United States Department of Agriculture
Washington, DC

KAREN MOURITSEN

Office of the Solicitor

United Stateg Department of the Interior
Washington, DC

FEDERAL DEFENDANTS’ FEBRUARY 16, 1996
COMEPLIANCE REPORT - 2

20044-0663
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KRISTINE OLSON OSB #73254
United States Attorney

JAMES L. SUTHERLAND, OSB# 68160
701 High Street

Bugens, OR 97401-27958024
S41-465-6771

LOILS J. SCHIFFER

Assistant Attormey General

MICHELLE L. GILBERT

GEOFFREY GARVER

U.S. Department of Justice

Environment and Natural Resources Divigion
P.0O. Box 663

Washington, D.C. 202-272-8338

Telephone: 202-305-0460

IN THE UNITED STATES DISTRICT CQURT
FOR THE DISTRICT OF. OREGON

NORTHWEST FOREST RESOURCE COUNCIL,

Plaintiff,
Civil No. 95-6244-HO
V.
FIFTEENTH DECLARATION
DAN GLICKMAN, in his capacity as OF JERRY I.. HOFER
Secretary of agriculture,

BRUCE BABBITT, in his capacity as
Secretary of the Interior

e Nad Nad St Ml Bl s Nl NP ot S N

Dafendants.

I, Jerry L. Hofer, hereby declare the following to be true
and correct:

1. I bhave previously filed declarations in this case putting
forth my experience and  gualifications with the United States
Forest Service.

2. On February 2, 1996,.my Fourteenth Declaration included a
raport describing the status of 33 timber sales which are subject

to the Court’s Ordexr of October 17, 1995.

FIFTEENTH DECLARATION of JERRY L. HOFER PAGE 1
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3. fThere have been no changes in the status of these males
since that date. Attached is a copy of the sales and status for

the Court’s convenience.

Executed at Portland, Oregon, on February 16, 1996.

|
1

FIFTEENTH DECLARATION of JERRY L. HOFER PAGE 2
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NFRC v, GLICKMAN
95-6244H0
95-6267HO

DISTRICT OF OREQON

R&é REPORT: ACTIONS TAKEN TO AWARD OR RELEASE SALES OFFERED OR AWARDED

BETWEEN OCTOBER 1, 1990 AND JULY 27, 1995
I. NOTICE OF INTENT TO AWARD SALE IN ONRC v. LOWE, $92-112138 (D.Ox)
SALE NF  VQLUME HIGH BIDDER ACTTON
1. JOHN WIN 1,800 MBF HUFFMAN/WRIGHT AWARDED 11/14/9%
2. JOHN .
LODGEPOLE WIN 2,200 MBF DAW HIGH BIDDER DECLINED AWARD

LETTER OF INTEREST SENT TOQ
OTEER BIDDERS 1/18/96

3. Yoss WIN 7,100 MBF BOISE CASCADE AWARDED 11/14/95]
4.  WILLY WIN 4,400 MBF - BOISE CASCADE AWARDED 11/14/395!

S. NELSON WIN 7,400 MBF DAW HIGH BIDDER DECLINED AWARD
S - LETTER OF INTEREST SENT TO
OTHER BIDDERS 1/18/96

6. BILL WIN 5,800 MBF HUFFMAN/WRIGHT AWARDED 11/14/95
7. CINDER  WIN §,300 SCOTT AWARDED 11/14/95
II. AWARDED SALES ENJQINED OR_SUSPENDED AS A RESULT OF COURT ACTION
SALE NF  VOLUME IGH BIDDER  ACTION
8. GATORSON COL 11,860 MBF VAAGEN BRO SALE AWARDED 5/6/93; SALE

SUSPENDED 5/20/93; TUSPFS
AWAITING DETERMINATION OF
LEGAL COURSE OF ACTION
UNDER SMI:L‘H Y. USFS ’
93-0178-JLO (B.D.wa),
REPORTED IN 33 F3D 1072
(9TH CIR., 1994) .
PURCHASER HAS SUBMITTED AN
OPERATING SCHEDULE,
REQUESTED RELEASE OF 3.
PAYMENT UNITS, AND
ALLOCATED PAYMENT BOND TO
THIS SALE.

[
9. TIPD WEN 751 MBF LONGVIEW FIBER SALE AWARDEDI' 9/9/94;

FIFTEENTH DECLARATION Of JERRY L. HOFER PAGE 3
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UNDER LEAF et _al _v.
FERRARO, 94-1025 (W.D. WA)
10. TIDTOP WEN 2,200 MBF ST. JOE LUMBER SALE AWARDED 2/16/94;
ENJOINED 3/3/95, USFS
AWATTING DETERMINATION OF
LEGAL COURSE OF ACTION
UNDER LBAF __ et _ 2l _ v.
FERRARO, 954-1025 (W.D. WA)
III. SALE NO LONGE AS OFFERED
SALES WILL NOT BE AWARDED AS PER JANUARY 10, 1596 ORDER HEEQL_%ITCZEMAH
SALE NF  VOLUME HIGH BIDDER CTION "
11. STAGE-
COACH UMA 200 MBF BOISE CASCADE NONE REQUIRED
12. BALD UMA 2,900 MBF BOISE CASCADE NONE REQUTRED
13. BUGOUT SLV WAW 5,400 MRBF DODCE LOGGING NONE REQUIRED
14. TOWER SLV WAW 1,010 MBF BOISE CASCADE NONE REQUIRED
IV. NQTICE OF_ INT TO AW NT_TO H BIDDER
SALE NE  VOLUME HIGH BIDDE CTI
15. BLUE FORD FRE 6,500 MBF BOISE-CASCADE AWARDED 11/30/95
16. . BANTY SLV WAW 610 MBF SLLINGSON LUM. HIGH BIDDER DECLINED AWARD
LETTER OF INTEREST SENT TO
OTHER. BIDDERS 1/18/96
17. JOHNSON
SLV WAW 3,600 MBF ROSBORO LUMBER HIGH BIDDER DECLINED AWARD
LETTER OF INTEREST SENT TO
OTHER BIDDERS 1/18/96
18. PARK HFR WAW 700 MBF BOISE CASCADE AWARDED 11/13/95
19, RD SLV WAW 3,300 MBF DODGE LOGGING AWARDED 11/14/95
20. HILTON WAW 5,300 MBF MADHREUR LUMBER HIGH BIDDER DECLINED AWARD
LETTER OF INTEREST SENT TO
OTHER BIDDERS 1/18/96
21. SWEET PEA WAW 1,280 MBF ELLINGSON LUM HIGH BIDDER DECLINED AWARD

NATURAL RESOURCE

FIFTEENTH DECLARATION of JERRY L. HOFER

" LEGAL COURSE
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o

ENJOINED 3/3/95. USFS
AWAITING DETERMINATION OF
orFr ACTION

PAGE 4
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TANHORSE WAW 1,340 MBF
TANYA WAW 585 MBF
LOCUST MAL 1,000 MBF
NICHOLSON

SLVG T OKA 890 MBF

ES T RR 0

SALE NE VOLUME
FORKS MAL 5,000 MBF
OFF _
BROADWAY OCH 13,300 MBF
HIACK

THIN SIU 1,600 MBF
EAGLE RIDGE |
HOUSELOG UMA 170 MBF
ALLEN WAW 3,900 MBF
CANTREL

SPRG WAW 610 MBF -
HORN SLV WAW 1,340 MBF
PRONG SLV WAW 3,800 MBF

(¢

503 3526 zaee

NALUKAL REIUVUNwE

BOISE CASCADE
BOISE CASCADE
SMERSKI LOG.

VAAGAN BRO.

H _BIDDE

HIGH BIDDER

SNOW MTN. PINE
KINZUA CORP.

HAMPTON

ROGGE WOOD

ROGGE WOOD

ROGGE wQOD

RINZUA CORP

ROGGE WOOD

FIFTEENTH DECLARATION of JERRY I,. HOFER

- PURCHASERS .

[@o09/015

NO OTHER RESPONSIBLE
BIDDERE, SALE WILL NOT BE
AWARDED

AWARDED 11/15/95

AWARDED 11/15/98
AWARDED 11/22/95

SALE AWARDED 11/03/98

ACTION

LETTER OF INTEREJT SENT TO
OTHER BIDDERS 1/18/96

LETTER OF INTEREST SENT TO
OTHER BIDDERS 1/18/96

NO INTERESTED RESPONSIBLE
SALE WILL NOT
BE AWARDED,

HIGH BIDDER NOT
RESPONSIBLE, LETTER OF
INTEREST SENT TOQ OTHER
BIDDERS BY COB 1/25/96.

HIGH BIDDER NOT
RESPONSIBLE, LETTER OF
INTEREST SENT TO OTHER
BIDDERS BY 1/25/96.

HIGH - 'BIDDER NOT
RESPONSTIRLE, LETTER OF
INTEREST SENT TO QTHER
BIDDERS BY 1/25/96.

HIGCH BIDDER NO LONGER IN

BUSINESS. LETTER OF
INTEREST SENT | TO OTHER
BIDDERS BY 1/25(96.

HIGH BIDDER NOT
RESPONSIBLE, LETTER OF
INTEREST SENT TO OTHER

BIDDERS BY COR 1/25/96.

PAGE 5
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KRISTINE OLSON, OSB #73254
United States Attorney

JAMES L. SUTHERLAND, OSB #68160
Acaintant U.S. Attorney

701 High Street

Eugene, OR 97401-2798
Telephone: (541) 465-6771

LOIS J. SCHIFFER

Assistant Attorney General

MICHELLE L. GILBERT

GEOFFREY GARVER

U.8. DPepartment of Justice

Environment and Natural Resources Division
Genaral Litigation Section

P.0O. Box 663

Washington, D.C. 20044-0663

Telephone: (202) 305+-0460

IN THE UNITED STATES DISTRICT COURT
¥OR THE DISTRICT OF OREGON

NORTHWEST FOREST RESOURCE COUNCIL,

Civil No., 95-6244-HO
(lsad ocase)

Civil No. 95-6267-HO
(consolidated case)

Plaintiff,
Ve
FEDERAL DEFENDANTS'

FEBRUARY 16, 1996
COMPLIANCE REPORT

Secretary of Agriculture,
BRUCE BABBITT, in his capacity as
Seoretary of Interior

)
)
)
)
)
DAN GLICKMAN, in his capacity as )
)
)
)
)
Defendants. )

)

I, Michael R. Crouse do hereby depose and say that:

1. My name ls Michael R. Crouse., Since May 1989, I have
been the Branch chief for the Branch of Biological Resources in
the Oregon/Washington gtate office ¢0f the Bureau of Land
Management. Since that time, my responsibilities included
ovaersight of all preograms dealing with biological resources

including wildlife and ranga. In November 1994, my role of

DECLARATION OF MICHAEL R. CROUSE, Page 1 _
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Branch Chief was expanded to cover the forestry program in the
states of Oregon and Washington. The BLM timber sale program is

one of my current responsibllities.

2. I am familiar with the Rescigsions Act, Public Law 104-
+19 (109 stat. 194), including the provisions regarding "Award and
Release of Praeviously Offered and Unawarded Timber Sale

Contracts," Section 2001(k). ,

3. In its February 2, 1996, compliance report, the BLM
provided two tables showing the status of its sales which ayre

covered under Section 2001 (X).

4. This declaration is being filed to update the court on
the status of these sales. As in our February'z; 1996,
compliance report, I have attached Table 1 which shows the status
of sales covered by Judge Hogan's October 17, 1995, order and
Table 2 which shows the status of Section 318 sales which were

subject to Saction 2001 (k) of Public Law NO. 104<19.

5; As a result of Judde Hogan's January 10, 1996, order,
two additional sales (Olalla Wildeat and Twin Horee) were added
to Table 2. As stated in our previcus compliance report, thege
is no longer a current purghaser for either of these salees. ﬁone

Rock Timber, the original high bidder on the Olalla Wildcat sale,

has sought to reinstate its high kid. The BIM is still

DECLARATION OF MICHAEL R. CROUSE, Pagae 2



02/19/986 12:52 bay @012/015
8271696 14:58 DPIV. OF LANDS AND REM. RESUURCED awie

considering the legal effect of Lone Rock's recent letter
purporting to vacate its earlier withdrawal of the high bkid. In
the interim, the pertinent Dlstrict Offices were directed to
igsue letters to the secona highest bildders of both sales to
ascertain if they are interested in purchasing théae sales at the
oeriginal high bid price. The letter to the second highest bidder
of the Olalla Wildcat sale was issued on February S, 1996. The
letter to the second highest bidder of the Twin Horse sale was

issusd on February 2, 1006,

6; As atataed in our previous compliance report, the BLM is
continuing its review of the existing survey information on these
two esales to deternmine if threatened or endangered blrd epecies
are known to be nesting on any of the sale units. To date our
review has shown that a northern spotted owl is known te be |
nesting on unit No. $ of the Olalla wildcat sale. The |
affected/remaining velume columng on Table 2 Will be filled in

after the review is completed.

7. 'As a result of Judge Hogan's Januafy 19, 1996, order,
the BLM is continuing lts review of "its survey information on the
11 units which vere not awarded because they were datermined to

be occupied by marbled murrelets. This review 1s being conducted
to determine whether or not the occupancy determinations are

consgistent with the court's interpretation of Section 2001(k)(2).

DECLARATION OF MICHAEL R. CROUSE, Page 3
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I declare under penality of perjury that the foregoing is true and
correact.,

Executed at Portland, Oregon, on 2/76/16 .

Whihse DR Cvor o

Michael R. Crouse

DECLARATION OF MICHAEL R. CROUSE, Page 4
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TABLE 1

SEVENTH PROGRESS REPORT - BUREAU OF LAND MANAGEMENT

SEE#2 SEE#3
SEE#1 BELOW  BELOW  BELOW SEE #4 BELOW
ORIGINAL
CURRENT VoL {ORIG | T&EBIRDS |AFFECTED | REMAINING
SALE NAME PURCHASER (MBF} |ACRES | NESTING STATUS |VOL. (MBF}| VOL. (MBF} STATUS

91 LOWER DUDLEY'S SUMMIT __|BOISE CASCADE 2340 7 2340 Cxecuted
97 MILLERS VIEW —|DR JOHNSON 3863 53 K Execited
ANOTHER FAIRVIEW |DOUGLAS CO. FP 4589 53 4585 Executed
BATILE AXE JRESERVATION RANCH 1205] M4 1205 Execided
BIRDSEYE ROGUE CROMAN 376|671 3875 Execisied
CAMP TINSER PRODUCIS 7127|548 - 7127 __Executed
CAT TRACKS SENECA 472 5 472 Executed
CRERRY TREE PLUM HULLOAKES 1038 10 1038 Executed
CORNER SOCK LONE ROCK 1721 52 1721 " Evecuted
CRAZY B'S CiR 3957] 10 3857 Execuled
DAFFI DORA SCOTT 4554 &7 4654 Executed
{DEAD MDDLEMAN DR JOHNSON 7154|197 7154 — Executed
DEEP CREEK ClR 3120]_130) MMOCC. -#12 3120 ~0| _Sale wil not be awarded
GOLDEN SUCKER ROUGH & READY 4367 160 4367 Execuled
JEFFERS REVENGE CONE ROCK 3914 74 3914 Executed
DCK 1t WESTERN TIMBER Bi1] 218 §11 Executed
LOBSTER ALL SCOTt 8471] 211 A 8471 Execited
LOST SOCK LONEROCK 3596 57| _MMOCC, -4 1060 2536 Execuled
MARTEN POWER ROSEORD 9688 127 9668 Execuled
NORTH FORK CHETCD CIR 7372 __267| _MMOCC. -1 1070 6302 Execiled
PARK RIDGE BASIN JHULL-OAKES 7710 34 2710 Executed
POND VIEW OR JOHNSON 4777 4 aTi7 Executed
PPRJ BOISE CASCADE 6387] 260 6387 Executed
ROCKY ROAD THOMAS CREEK 1574 =) 1574 Execilled
SHADY TIMBER PRODUCTS 7635] 588 7635 Exectted
TOBE WEST HULL-CAKES 4807 78 4807 Executed
UGLY ECKLEY LONE ROCK 5815 217 5815 " Executed

REN N DOUBT SCOTT BBD3] 163 MM OCC. -#2357 | 4937 3866 Executed
[ TOTALS 125823] 4661 10187 115536

1. Information regarding the status of threatened o7 endangered nesting birds. MM OCC. = marbled murvelet occupancy, # = sale unit numbesz

2. The volume oonizined in unis with martied murelel occupancy. This is the volume which is subfect to SEC. 2001{kX3) of Public Law 104-19.
3. The original sale volume mintts the volume contained in occupied units. This ks the volume which was awarded,
4. BExecuted = sale conlract has been awarded, accepled, and approved
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TABLE 2

SEVENTH PROGRESS REPORT - BUREAU OF LAND MANAGEMENT

SEE#2 SEE#3

SEE #1 BELOW  BELOW eELOW SEE #4 BELOW
[ ORIGINAL ] .
: CURRENT VOL. | ORIG. Y& EBIRDS | AFFECTED | REMANING

SALE NAME PURCHASER {MBF) |ACRES| NESTING STATUS |VOL {MBF)| YOL. (MBF} STATUS
88 BLACK JACK WEYCO 6863 % 6363 EXECUTED
80 PTCHER PERFECT THNNING [SWANCO 2438] 180 2438 EXECUTED
50 ROMAN DUNN HULL-DAKES 10646 142 MM OCC. - #12 5264 5362 EXECUYED
BEAR AR MURPHY TIMBER 11564] 20| MMOCC. -2 4517} 6947 UNAWARDED
BIG WINDS SPALDING 6864] 236 6864 EXECUTED
CANTON CREEK {1 DOUGLAS CO. FP 3349 47 3440 EXECUTED
CHANEY ROAD LONEROCK 3800 75 3800 EXECUTED
ROXIE GRIFFIN CROMAN 2506] 255 2309 EXECUTED
OLALLAWILDCAT :( 105681 __ 280 UNKNOWN UNAWARDED
ISUMMIT CREEX SCOTT 7910 126 7910 EXECUTED
SWINGLGG THNNING SWARCO 842 65 1542 EXECUTED
TEXAS GULCH DR JOHNSON 6212|119 6212 EXECUTED
TWIN HORSE — 1498 17 UNKNOWN UNAWARDED
UPPER RENHAVEN BOREMIA 1796 5 1796 EXECUTED
[NHITTS END SENECA 1097 38 1087 EXECUTED
YELLOW CR. NTN, SCOTT 7080]  1a1 7080 “EXECUTED |
TOTALS 861927 2003 9891 64180 :

1. Infarmation sagarding the status of fireatened or endangered nesting biids. MM OCC. = marbled mumeet occupancy, # = sale unitnumber

2 The volume contzined in unis with marbled munelet aocupancy. This is the volume which would be subjeci to SEC. 2001(k3) of Public Law 104-19,
3. The onginal salavolume minus the volume contained in occupied units. This & the volume which wil be awarded,
4. Executed = sale contract has been awarded, acoepled, and approved
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U.S. DEPARTMENT OF JUSTICE
ENVIRONMENT & NATURAL RESOURCES DIVISION
APPELLATE SECTION
WASHINGTON, D.C. 20530
FAX NUMBER (202) 514-4240

DATE: ' February 92, 1996
FROM:. Albert M. Ferlo, Jr.
RE: NFRC v. Glickman and Babbitt
OFFICE PHONE: (202) 514-2757
NUMBER OF PAGES: Mesgsage GCrss 4 .19::.?_,4._
PLEASE DELIVER TO: Don Barry 208-4684
Bob Baum
Dave Gayer 208-3877
Dianh Bear 456-0753

Michelle Gilbert,
Fllen Athas 305-0429

Mike Gippext, 690-2730
Tim Obst, Jay McWhirter
Greg Frazier 720-5437
Jeff Handy (503) 326-3807
Nancy Hayes 208-5242
Elena Kagan 456-1647
Don Knowles (503) 326-6282
Karen Mouritsen 219-1792
Roger Nesbit (503) 231-2166
Chris Nolin 395-4941
Tom Tuchmann (503) 326-6254
Sue Zike - (503) 326-7742

Jean Williams,
Ellen Kohler 305-0275
Terry Garcia 482-4893

MESSAGE: In an order dated January 8, 1996, the 9th Circuit has
denied our motion for a stay pending appeal on the "next high
bidder" issue. As a result sales for which the agencies have
identified a bidder who is willing and gqualified to accept the
contract must be released. The panel denying the stay consisted of
Judges Hawkins and Canby.

Further review of the decision to deny the stay pending appeal
18 technically available in two forms, both of which require
further approval from the Solicitor General. First we can ask that
the entire Court reconsider the order en banc. The request for
such review is controlled by the original motions panel. It is
unlikely that the panel will allow the case to go any further. The
second avenue of review is a request to the Circuit Justice
O’ Connor for a stay pending appeal. The standard applied to such
a request 1is whether the issue in the case is one which falls
within the Court’s standards for granting certiorari. The issue of
statutoxry interpretation presented here, given its limited scope,
does not appear to meet any of the Court’s traditional standards.
ANY REQUEST FOR FURTHER REVIEW SHOULD BE MADE ASAP. PLEASE FORWARD
YOUR RECOMMENDATIONS BY TELEPHONE ASAP.

OEEQQ [g mﬂcﬁﬁb Al Ferlo

¢ e st — =
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R ' ) ,
- FILED
: ITED STATES COURT OF APPEALS FEB -8
. ' ‘ RENSINTH CIRCUIT 193¢
Y ' ﬂmu.

PILCHUCK AUDUBON SOCTETY, et al.,

Plaintiffs-Appellants, DCH CV-985~6244-

Oregon (Eugena)
va.,

DAN GLICRMAN, in his capacity ag Secretary
of Agriculture, et al.,

: Defendants,
and

NORTHWEST FOREST RESOURCE COUNCIL,
an Oregon <¢orporation, et al,,

Defendant«Intervenors-Appellees.

NORTAWEST FOREBT RESOURCE COUNCIL,
an Oyegon corpoxation,

Plaintiff-Appallee,

No. 96-35107 MM

DO} CV-95-5244 -MRY

oregon (Eugene)
va, :

DAN GLICKMAN, in hi& c¢apacity aa secretary
of agriculture, et al.,

Defendants,

and

vl OREG?N NATURAL RESOURCES COUNCIL, INC,,
et al..

Defandant -Iatexvenors-Appallants.
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PILCHUCK AUDUBON SOCIETY, et al., No, 96-35123 oA

Plaintifes, DOk CV-95-6284-MRK

Oragon (Bugene) 1
ve.

~ .

DAN GLICKMAN, in him capacity as sEcretary
of Agriculture, et al.,

Defendants-Appallantw,
and '

NORTHWEST FOREST RESOURCE COUNCIL,
an Qregon corporatioen, et al.,

Defendant - Intervenoxs-Appellees,

NORTEWEST POREST RESOURCE COUNCIL,
an Oregon corporation,

.

No. 96-35132 “~$nzglﬁﬁ%$

DC# CV-95-6244-MRH
Oregon (Bugene) .

.
"we

Ll

Plaintiff-Appellee,

ve.

LW

DAN GLICRKMAN, in hias capacley as Rfecretawy
of agriculture, er al.,

Defendants-Appa) lants,

and

ey PaelBa. *

OREggN NATURAL RESOURCES COUNCIL, INC.,
at ve

" ORDER

Dafendant - Intervenors.

e et W Mt N Uyt U T Nt N N N St Nt P Nt P Ny g gl St Vst Dl st Nl St Vet Sk ok Nl “oh Nl S ol N Nous®

Before: CANBY and HAWKINS, Circuit Judges

The merits panel in related appeal no. 95-36042, Northwest

Forest Regouxgeg Cougoll v, Glickman, hae declined to hear these
new appeals. Accordingly, the motions filed by Pilchuck Audubon

Society ("Pilchuck®") and Northwest FPorest Resourca Council
{"NFRC' ) to'éh-ign these appeals to that panel ara denied.
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LT (P

96~35108, et al.

Y

-ol?

Pilchuck’s emargency moéion foxr an injunction ﬁending
appeal in no. 96-35106 15 denied, gSasretary GQlickwan’e
emergency motion for a stay pending appeal in neo. 86-35123 is
denied,

. NFRC'®m motion to conselidate these appeals is granted.

notiona to expedite filed by all parties are granted in part.
The opening briefs are due Pebruary 29, 1996,

briefs are due March 21, 1996,
due April 1, 1996.

The T

The answering
The optiomal reply briefs are ™
All parties cn a slde axe encouraged to join

o T -

FORY I % SIS

in a 9ingle brief to the greategt extent practicable.
Rc 28-4-

oth cir.
Filing and gervice ¢of briefs shall be by hand or

overnight delivery service. Extensions of time will not be

ver JON

granted absent a shawing extracordinary and compelling .
ciroumetances. .

The Clerk shall set these appeals for oral argument in
portland the week of May 6, 1996.

»
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ENVIRONMENT AND NATURAL RESQURCES DIVISION

FAX NUMBER 305-0506,
CONFIRMATION NUMBER (202) 305-0504

PLEASE DELIVER TO:

To:

NUMBER OF
DATE :
FROM:

MESSAGE :

U.S. DEPARTMENT OF JUSTICE

GENERAL LITIGATION SECTION
601 PENNSYLVANIA AVENUE, N.W.

WASHINGTON, D.C.

Don Barry

Bob Baum

Dinah BRear

Ted Beling

Peter Coppelman,
lLois Schiffer,
Jim Simon

Al Ferlo

Greg Frazier

Mike Gippert,
Jay McWhirter
Tim Obst

Jeff Handy {(503)

Nancy Havyes

Elena Kagan

Don Knowles (503)

Karen Mouritsen

Roger Nesbit (503)

Chris Nolin

Jim Sutherland (503)

Tom Tuchmann (503)
Sue Zike (503)
PAGES: |

January 24, 1996

-0267,

20004

208-4684
208-3877
456-0753
514-4231
514-0557

514-4240
720-5437
690-2730

326-3807
208-5242
456-1647
326-6282
219-1792
231-2166
395-4941
465-6582
326-6254
326-7742

Lisa Holden, (202) 305-0474

NFRC v. Glickman.

The hearing on the stay is scheduled for

Thursday at 2:00.

Attached is Federal
Defendant’s Memorandum in Support of Motion
for Stay Pending Appeal and in Regponse to
PAS' Motion for Stay Pending Appeal. Due to
its length, this document is baing
transmitted with the four attached
Declarations from the FWS, NMFS, BLM and
Forest Service. If you would like a copy of
any of these Declarations,

-0429

please call.

doo1/016
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KRISTINE OLSON OSB#73254
United States Attorney
District of Oregon

888 Fifth Avenue, Suite 1000
Portland, Oregon 97204-2024
(503) 727~1000

LOIS J. SCHIFFER

Assistant Attorney General

MICHELLE I.. GILBERT

GEOFFREY GARVER

U.S5. Department of Justice

Environment and Natural Resources Division
General Litigation Section

P.O. Box 663

Washington, D.C. 20044-0663

(202) 305-0481

Counsel for Federal Defendants
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESOURCE
COUNCIL,

Civil No. 95-6244-HO
(Lead case)

Plaintiff, Civil No. 95-6267-HO

(Consolidated case)
o

Civil No. 95-6384-HO

(Consolidated case)

V.

DAN GLICKMAN, in his capacity as
Secretary of Agriculture, and
BRUCE BABBITT, 1in his capacity as
Secretary of Interior,

MEMORANDUM IN SUPPORT OF
DEFENDANTS’ MOTION FOR
STAY PENDING APPEAL AND
IN RESPONSE TO PILCHUK
AUDUBON S80CIETY’S MOTION
FOR STAY PENDING APPEAL

Defendants.

Tt A Nt Mt S S i Nt N W Nl Nanpl Vet i N Nt

I. INTRODUCTION
The faderal defendants respectfully request that the
court stay pending appeal its January 10, 1996, Order
(hereinafter "Order") enijoining the federal defendants "to
attempt to award and release offered sales to other gqualified
DEFENDANTS ' MEMORANDUM IN SUFPORT OF DEFENDANTS' MOTION

FOR STAY PENDING APPEAL AND IN RESPONSE TO PILCHUK AUDUBON
SOCIETY'S MOTION FOR STAY PENDING APPEAL -- 1

@o02/0186
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bidders in the event the original high bidder is unqualified or
has rejected the sale," Order at 24. As demonstrated below,
award and release of the fifteen Forest Service and two Bureau of
Land Management timber sales subject to the injunction prior to
review of the underlying legal issues by the Ninth Circuit Court
of Appeals will cause irreparable harm. The federal defendants
commit to seeking to expedite any appeal of the Order to the
maximum extent possible under the rules of the court of appeals.

As this case has shown, Section 2001(k) (1) is subject
to vastly divergent interpretations. The final decision bn the
appfopriate scope of Sectlon 2001(k) (1) must be made by the court
of appeals. In order to preserve the status guo, the federal
defendants ask that this court issue a stay of the Order pending
the Ninth Circuit’s review of the Order. In the event the court
declines to issue a stay pending appeal, the federal defendants
reguest that a temporary stay of the injunction be issued to
allow the federal defendants to seek a stay pending appeal on an
emergency basis from the court of appeals.

For sales other than those at issue in this motlon, the
federal defendants neither support nor oppose plaintiffs/
defendant-intervenors’ Pilchuk Audubon Society et al.’s motion
for a stay pending appeal. However, certain of those sales are
currently subject to injunctions in other courts. Of particular
concern are the GARDEN, NITA, SQUTH NITA and COWBOY sales.

Should those injunctions be lifted and this court impose an

injunction requiring the federal defendants to award and release

DEFENDANTS ' MEMORANDUM IN SUPPORT OF DEFENDANTS' MOTION
FOR STAY PENDING APPEAL AND IN RESPONSE TO PILCHUK AUDUBON
SOCIBETY'S MOTION FOR STAY PENDING APPEAL --— 2
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those enjoined sales, the federal defendants may seek a stay of
any such injunction pending appeal of this court’s judgments
relating to those sales.!

II. BACKGROUND

Section 2001(k)(1) of the 1995 Rescissions Act, Pub, L.
104-19, seeks to expedite the award and conmpletion of certain
previously offered timber sales. At issue here is the award and
release of sales for which (1) prior to enactment of Section
2001 (k) (1)}, the original high bidder informed either the Forest
Service or BLM that it was no longer interested in being awarded
the sale, and (2) after enactment of Section 2001(k) (1) was
enacted, the high bidder was unwilling or ungqualified to accept
the sale., Together, these categories include two BLM saleg and
fifteen Forest Service sales. Zee Bradley Declaration; Twelfth
Hofer Declaration (both attached hereto).

In the first category, the Forest Service has
identified one sale, the HIACK THIN sale, and the BLM has
identified two sales, the OLALLA WILDCAT and TWIN HORSE sales.
These sales differ from sales for which the Forest Service and
BLM told willing purchasers that the sale was being withdrawn and
then returned the high bidder’s bond and rejected all other bids.

For the HIACK THIN, OLALLA WILDCAT and TWIN HORESE &ales, once-

! The defendants are also not at this time appealing or

seeking a stay of the court’s ruling to the FIRST, LAST, BOULDER
KRAB or ELK FORK sales, or to any other sales subject to the
Order that are not covered by the injunetion to award and release
sales that the original high bidder rejected or is ungualified to
accept.

DEFENDANTS’ MEMORANDUM IN SUPPORT OQOF DEFENDANTS’' MOTION
FOR S8TAY PENDING ARPPEAL AND IN RESPONSE TO PILCHUK AUDUBON
SOCIETY 'S MOTION FOR STAY PENDING APPEAL -=- 3
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willing purchasers changed their minds for economic or other
reasons and expressed their intention to repudiate the contract.
Thus, under normal Forest Service and BLM procedures, these
sales, if they went forward at all, would be re—advertised and
re-offered, be re-awarded -- especially not to a high bidder that
had expressly ;ejected the sale.

All the sales in the second category are Forest Service
sales. They include five saleg, the JOHBN LODGEPOLE, NELSON,
BANTY SALVAGE, JOHNSON SALVAGE, SWEET PEA sales, rejected by the
original high bidder and nine sales, the HILTON, FORKS, OFF
BROADWAY, EAGLE RIDGE HOUSELOG, ALLEN, CANTREL SPRINGS, HOLDAWAY
2, PRONG SALVAGE and HORN SALVAGE sales, for which the original
high bidder is unable or unqualified to take the sale. See
Twelfth Hofer Declaration.

The federal defendants conténd that where the apparent
high bidder rejected a sale before July 27, 1995, the sale does
not fall under Section 2001(k) (1) at all, because Congress
eXcluded such sales with one exception thaﬁ does not apply to
them. For all sales where the original high bidder was
unwilling, unable or ungualified to accept the sale, the federal
defendants further ardgue that even if Section 2001(k) (1) applies,
it does not require the agencles to look past the high kidder in
acting to meet the statute’s regquirements.

On January 10, 1996, the Court held that Section
2001 (k) (1) requires'the agencies to award sales for which the

original high bidder is unwilling or unable to accept the sale

DEFENDANTS’ MEMORANDUM IN SUPPORT QF DEFENDANTS’ MOTION
FOR STAY PENDING APPEAL AND IN RESPONSE TO PILCHUK AUDUBON
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"to other qualified bidders at the terms originally agreed on by
the ungualified high bidder according to agency regulations and
policies." Order at 20; see also Order at 22.? The cﬁurt
reasoned that sales that high bidders rejected prior to enactment
of section 2001(k) (1) must be awarded under Section 2001(k)(1f
because they had been "offered" within the meaning of the
statute, oOrder at 19, 22. Further, the court found that
"[r)egulations that give the agency discretion not to try to
award an offered.sale to other bidders [when the high bidder will
not or cannot take the sale] would frustrate section 2001(X)(1)‘s
objectives." Order at 20.

The federal defendants now file this motion for stay
pending appeal to allow the court to prevent the irreparable harm’
that will occur if the 17 sales at issue, which the agencies
submit are protected from harvest under Section 2001(k) (1), are
released prior to allowing the court of appeals to review the
court’s legal interpretation of the relevant provisions of the

statute. See, e.g., Alacka Wilderness Recreation _and Tourism

Association, et al., v. Morrison, 67 F.3d4 723, 726 (9th cCir.

1995) (court of appeals granted injunction pending appeal to

? With respect to sales that the original high bidder
rejected, the Order states: "If the high bidder is not willing to
proceed under the contract, the Seecretary concerned must award
the sale to other gualified bidders at the terms agreed to by the
repudiating high bidder." Order, at 22. The defendants do not
interpret this as requiring the agencies to award sales to
original high bidders who, prior to or after enactment of Section
2001 (k) (1), have already rejected the sale. Rather, the agencies
will attempt to award the sale to other bhidders.
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review legal premises of district court decision). As
demonstrated below, the federal defendants meet the legal
gtandard estabklished in this circuit for obtaining a stay pending
appeal. |

ILY., ARGUMENT
A. Sstandard For Relief Pending Appeal

The standard for evaluating a motion for a stay or an

injunction pending appeal mirrors that employed by district
courts in deciding whether a preliminary injunetion should issue.

See Lopsz v. Heckler, 713 F.2d 1432, 1435 (9th Cir.), stay

granted in part, 463 U.S. 1328 (Rehnguist, J., in chambers),
motion to vagate denied, 464 U.S. 879 (1983). This circuit
recognizes two interrelated standards for evaluating claime for
injunctive relief. The "traditional" test requires consideration
of (1) whether the movants have established a strong likelihood
of success on the merits; (2) whether the balance of irreparable

of harm favors the movantsg; and (3) whether the public interest

favors granting the injunction. American Motorcyclist Ass’n v.
Watt, 714 F.2d 962, 965 (9th Cir. 1983) (citation omitted). The

Y"alternative" test

permits the moving party to meet its burden by demonstrating
either a combination of probable success and the possibility
of irreparable injury or that serious guestions are raised
and the balance of hardship tips sharply in its favor.

Id. These standards are not separate but rather represent "the

outer reaches of a single continuum." Los Angeles Memorial

Coliseum Comm’n v. NFL, 634 F.2d 1197, 1201 (9th Cir. 1980).

DEFENDANTS’ MEMORANDUM IN SUPPORT QF DEFENDANTS’ MOTION
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Under either standard, to the extent that they differ, the
federal defendants meet the required showing.

B. The Federal Defendants Have a Strong Likelihood of Success
on_the Merits.

The court is well aware of the foderal defendants’

interpretation of the scope of Section 2001(k) (1) as articulated
in the government’s briefs in this litigation.

First, the federal defendants submit that sales that
original high bidders rejected prior to enactment of Section
2001 (k) (1) do not even fall under the statute. With one narrow
exception, Section 2001(k) (1) does not apply to timber salee that
were cancelled or withdrawn prior to enactment of the Rescissions
Act on July 27, 1995. Section 2001(k) (1) clearly covers
cancelled or withdrawn timber sales that were awarded or for
which the Forest Service or the Bureau of Land Management had
rejected all»ﬁids prior to enactment of Section 2001(k) (1).
However, to give the "return of the bid" provision of Section
2001(k) (1) meaning, Section 2001(k) (1) must be read to exclude
all other timber sales cancelled or withdrawn by the time Section
2001(k) (1) was enacted, including sales withdrawn or cancelled at
the regquest of the apparent high bidder, or because the apparent
high bidder was no longer willing or able to proceed with the |
sale,

Second, the federal defendants contend that
interpretation of Section 2001(k) (1) to sales where the original
High bidder is unwilling or unable to accept the sale reguires
DEFENDANTS* MEMORANDUM IN SUPPORT OF DEFE&DANTS' MOTION

FOR STAY PENDING APPEAL AND IN RESPONSE TO PILCHUK AUDUBON
SOCIETY 'S MOTION FOR STAY PENDING APPEAL —- 7



01/24/98¢ 13:12 s

10
11
12
13
14
15
16
17
18
1@
20
21
22
23
24
25

26
27

28

@o09/016

application of the implied repeal doctrine. Although Section
2001(k) (1) applies "notwithstanding any other provision of law,"
the implied repeal doctrine should be applied here because
Section 2001(k) (1) borrows terms and procedures from the very
statutory scheme with which it conflicts. Under that doctrine, a
statute is read to repeal conflicting provisions of earlier law
only to the extent of the conflict, and only to the minimum
extent necessary. As explained in the government’s brief’s, full
effect can be given to the language of Section 2001 (k) (1) without
requiring release of these sales under its provisions. See In re

The Glacier Bay, 944 F.2d 577, 581-82 (9th cir. 1991).

It is clear that the court disagrees with the federal
defendants’ reading of the statute as to the sales at issue.
Nonetheless, there can be no doubt that the legal dispute
regarding these sales raises serious guestions for consideration
by the court of appeals. The strength of the merits of the
federal defendants’ legal arguments is more than enéugh to
justlify a stay pending appeal.

c. Compliance With the Court’s Injunction to Award These Sales
Will Result in Irreparable Harm.

None of the sales at issue here would proceed absent
the court’s January 10 interpretation of Section 2001(k) (1).
Requiring their award and release will result in irreparable
harm. The two BLM sales, the OLALLA WILDCAT and TWIN HORSE
sales, and two Forest Service sales, the HIACK THIN and HOLDAWAY
2 sales, are west of the Cascade Mountains and risk adverse
DEFENDANTS’ MEMORANDUM IN SUPPORT OF DEFENDANTS’ MOTION
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impacts to northern spotted owls ("NSOs") and marbled murrelets,
as well as fish species of concern. The remaining Forest Sexvice
sales are east of the Cascades and, as described below and in the
attached declarations, would adversely affect several fish
species of concern.

.In addition, all of these sales would go forward
without their normal level of environmental review, including,
for example, marbled murrelet surveys and NEPA documentation,
because such review was termlnated when the agencies withdrew the
sales. Thus, all of the sales could have consequences in
addition to the adverse impacts discussed herein that could only
be known if additional information could be gathered. The Order
pre-empts such review.

1. The 4 West slope =ales.

The BLM submitted both the OLALLA WILDCAT and TWIN
HORSE sales to the U.S. Fish and Wildlife Service ("FWS") for
consultation as to impacts to the NSO, a declining threaﬁened
species strongly associated with late successional forests,
Spear Declaration, at § 6 (attached hereto). After FWS issued a
biological opinion in November 23, 1990, that recommended
dropping the TWIN HORSE sale and 1900 MBF of the OLALLA WILDCAT
sale to avoid an incidental take, BLM reconsulted on the NSO.
Spear Dec¢laration, at ¢ 7.

On August 7, 1991, the FWS issued a draft bioclogical
opinion that both sales were likely to jeopardize the continued

existence of the NSO due to harvest within a NSO Habitat

DEFENDANTS’ MEMORANDUM IN SUPPORT OF DEFENDANTS' MOTION
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Conservation Area and, in the case of the TWIN HORSE sale, the
taking of a known pair of owls. Bradley Declaration, at ¢ 4;
Spear Declaration, at €Y 7, 8. The BLM withdrew both sales after
concluding that they would not be viable if their original terms
were modified to comply with the Endangered Species Act. Bradley
Declaration, at § 6.

Although the TWIN HORSE and OLALLA WILDCAT sales were
not surveyed to determine marbled murrelet occupancy, they
contain suitable habitat for the marbled murrelet, a threatened
species in decline due primarily to habitat loss, adult mortality
and breeding failure. Spear Declaration, at ¢ 10, 11. If the
sales proceed, up to 271 acres of this suitable murrelet habitat
would be destroyed.  Bradley Declaration, at § 7. The
destruction of thig murrelet habitat would adversely impact
marbled murrelets, primarily by (1) possibly directly killing
murrelete during harvest; (2) displacing any nesting birds from
traditional nests sites, resulting in educed likelihood of
successful breeding; and (3) increasing predation by increasing
edge habitat. Spear Declaration, at Y 12-14. Although it does
not contain suitable marbled murrelet habitat, the HIACK THIN
sale is one quarter mile from an occupied murrelet stand and
would also likely adversely impact murrelets. Spear Declaration,
at § 15, 2App. I.

2. The 13 East slope sales.
At least eleven of the thirteen sast slope Forest

Service gales at issue here -- the ALLEN, JOHN LODGEPOLE, NELSON,

DEFENDANTS‘ MEMORANDUM IN SUPPORT OF DEFENDANTS- MOTION
FOR STAY PENDING APPEAL AND IN RESPONSE TO PILCHUK AUDUBON
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HILTON, SWEET PEA, BANTY SALVAGE, JOHNSON SALVAGE, PRONG SALVAGE,
HORN SALVAGE, CANTREL SPRINGS and EAGﬂE RIDGE HOUSELOG sales -—-
are within the range of the bull trout, a category one candidate
species under the Endangered Species Act. Spear Declaration, at
¥ 18. Timber management activities likely to occur in connection
with these sales would further degrade existing watershed
conditions, especially without environmental safeguards that
might not apply under Section 2001(k) (1), and therefore have
adverse impacts to the bull trout. Spear Declaration, at 99 1o-
21. Eight of the nine sales in the Umatilla and Wallowa-Whitman
National Forests —-- the HILTON, SWEET PEA, BANTY SALVAGE, HORN
SALVAGE, PRONG -SALVAGE, JOHNSON SALVAGE, CANTREL SPRINGS anad
EAGLE RIDGE HOUSELOG sales =- have the highest potential for harm
to the bull trout. Id. at 9 20.

The nine Umatilla and Wallowa-Whitman National Forest
sales (the eight listed immediately above and the ALLEN sale) are
also within the range of the Snake River spring/summer chinook
salmon and Snake River fall chinook salmon, two threatened
species under the Endangered Species Act that are 1ln serious
decline. Wyland Dec¢laration, at ¢ 12 (attached hereto).?® Both
forests contain c¢ritical habitat for salmon. Id. at 1Y 16, 35,
36. The National Marine Fisheries Service ("NMFS") conducted

consultations on listed salmen for five of the Wallow Whitman

3 fThis declaration was also submitted in connection with

the fedearl defendants’ motion in the Ninth Circuit for stay
pending appeal of this court’s September 13 and October 17
orders.

DEFENDANTS® MEMORANDUM IN SUPPORT OF DEFENDANTS‘ MOTION
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sales, and concluded that the sales would not be likely to
jeopardize salmon if they were modified from their original
terms. Id. at § 22, Attachment A.

However, if these five sales are awarded, released and
completed under Section 2001(k) (1) on their original, ummodified
terms, the timber harvest activities involﬁed would increase the
level of incidental taking of spring/summer salmon at a time when
their condition is particularly precarious and could jeopardize
their continued existence in the area. Id. at Y 22-34.
Consequently, the overall risk of extinction of this species
would increase. Id. at Y 22. The NMFS concluded that, in
conjunction with other land management activities in the area,
the four remaining Wallowa-Whitman and Umatilla sales would also
adversely affect listed Snake River spring/summer and fall
chinook salmon if awarded, released and completed in their
unmodified form. Id. at %4 35, 36, Attachment 2a.

Two sales, the JOHN LODGEPOLE and NELSON sales, are
also in the range of the shortnose sucker, and endangered species
resident in the Sprague River of the Upper Klamath Basin. Spear
Declaration, at ¥ 16. Timber harvest activities involved in
these sales are likely to have adverse impacts on this endangered
species. Id. at § 17.

D. A stay Will Not Substantially Injure Other Parties
Interested in These Proceedings,

S5hould the court issue a stay pending appeal, neither

NFRC nor Scott Timber will suffer any substantial injury. The

DEFENDANTS ° MEMORANDUM IN SUPPORT OF DEFENDANTS’ MOTION
FOR STAY PENDING APPEAL AND IN RESPONSE TO PILCHUK AUDUBON
SOCIETY'S MOTION FOR STAY PENDING APPEAL —- 12



01/24/98 13:14 7§

10
11
12
13
14
15
16
17

18

19 %

20
21
22
23

24
25

26
27

28

[@o14/018

federal defendants have acted in good faith to determine whether
the remaining bidders for these sales are interested in them and
to prepare the sales so that they can go forward quickly shoulad
the Ninth Circuit rule against the defendants’ position on
appeal. Any economic¢ harm suffered by individual operators due
to a delay in releasing these sales pending appeal pales in
comparison with the serious irreparable harm to forest resources
and endangered, threatened and other species of concern that will
result if the sales are released in their original, unmodified
forms. Once cut, the timber involved in these sales, much of it
0ld growth, cannot be resurrected. If this stay is denied and
the defendants win on appeal, its harvest in the interim will
have caused needless destruction and harm. However, if the
court’s injunction is upheld on appeal, the timber interests will
still have ample opportunity to harvest the timber at issue.

B. The Public Tnteregt Favors Granting A sStay.

Granting a stay pending appeal is in the public
interest in this ¢ase. As interpreted by the district court,
Section 2001 (k) (2) requires the release of 17 timber sales that,
for environmental and other reasons, would not be cut absent the
court’s Order. 1In a plethora of statutes enacted over the pacst
two decades, Congress has made clear that preservation and
protection of the environment is a paramount public concern.
Section 2001 (k) (2) provides a narrow and limited exception to the
normal process, involving reviews of the impacts to the agencies

timber programs, the environment, threatened and endangered

DEFENDANTS* MEMORANDUM IN SUPPORT OF DEFENDANTS’ MOTION
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concerns, that the federal defendants would follow in considering

whether and on what terms to award timber sales. Indeed,. because

of the strong public interest in seeing that they are carried

out, the Ninth Circuit has held that exemptions to statutes such

as the National Environmental Policy Act and the Endangered
Species Act must be strictly construed. Mount, Graham Coalition
v._Thomas, 53 F.3d 970, 975 (9th Cir. 1995).

Thus, the public interest strongly favors staying the
district court’s order whilevthe court of appeals determines
whether, pursuant to Section 2001(k) (1), those protections must
be disregarded as to these sales. The short delay caused by a

stay pending appeal is in the public interest, It will prevent

irreparable harm, while preserving the status guo while the issue

receives appellate review.
IV. CONCLUSION
Granting a stay of the court’s January 10 injunction
requiring award and release of sales even though the original
high bidder is unwilling or unable to accept the sale will
preserve the status quo pending appeal. For the forgoing
reasons, the Court should grant a stay pending appeal of the

Order to the extent it enjoins the federal defendants to award
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and release thecoe sales.

Respectfully submitted thisg Q, 3¢ day of January, 1996.
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