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1 units withheld by the Forest Service under Section 2001(k) (2) of 

2 the Rescissions Act. As described in the Declaration, the Forest 

3 Service has determined that three units on the Abes Wren timber 

4 sale on the Umpqua Nation Forest, and one unit each on the West 

5 Boundary timber sale on the Olympic National Forest and the 

6 Boulder Krab timber sale on the Siskiyou National Forest, do not 

7 quality for exemption from release under Section 2001(k)2). The 

8 Forest Service anticipates issuing letters of release for these 

9 sale units after the expiration of XXX???XXX days from the filing 

10 of this Notice. 
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12 Dated: March X, 1996 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

14 
NORTHWEST FOREST RESOURCE COUNCIL, 

15 
Plaintiff, 

16 
v. 

17 

18 
DAN GLICKMAN, in his capacity 

19 as Secretary of Agriculture, 
BRUCE BABBITT, in his capacity 

20 as Secretary of the Interior, 

21 Defendants, 

22 OREGON NAT. RES. COUNCIL, et al., 
Defendants-Intervenors· 

23 

Civil No. 95-6244-HO 
(lead case) 
Civil No. 95-6267-HO 
(consolidated case) 

NOTICE OF FILING 
OF AMENDED DECLARATION 
OF A. GRANT GUNDERSON 

24 PLEASE TAKE NOTE that Federal Defendants file herewith the 

25 Amended Declaration of A. Grant Gunderson. This Declaration is 

26 made to correct the record in this matter regarding five sale 

27 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

14 
NORTHWEST FOREST RESOURCE COUNCIL, ) 

15 ) 
Plaintiff, ) 

16 ) 
v. ) 

17 ) 
) 

18 ) 
DAN GLICKMAN, in his capacity ) 

19 as Secretary of Agriculture, ) 
BRUCE BABBITT, in his capacity ) 

20 as Secretary of the Interior, ) 
) 

21 Defendants,) 
) 

22 OREGON NAT. RES. COUNCIL, et al., ) 
Defendants-Intervenors ) 

23 ) 

24 

Civil No. 95-6244-HO 
(lead case) 
Civil No. 95-6267-HO 
(consolidated case) 

AMENDED DECLARATION 
OF A. GRANT GUNDERSON 

25 I, A. Grant Gunderson, declare as follows: 

26 l. I am the Threatened, Endangered, and Sensitive Species 

27 
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1 Program Manager for the Pacific Northwest Region of the USDA 

2 Forest Service. I have held my curr.ent position since October, 

3 1990. I, have been employed as a wildlife biologist with the 

4 federal Government for over 23 years. This declaration is :based-=c-~}i'~'::' 

5 on my professional knowledge of northern spotted owl biology, 

6 marbled murrelet biology, and the survey protocols that were 

7 developed for locating nesting spotted owls, and locating forest 

8 stands occupied by marbled murrelets. 

9 2. In a declaration dated September 27, 1995, I discussed 

10 certain aspects of biology pertaining to the northern spotted owl, 

11 and the Forest Service's determination that identification of a 

12 spotted owl activity center equated with identification of a 

13 "known nesting" site under Section 2001 (k) (2) of the Rescissions 

14 Act. I further stated that based on my knowledge of previous 

15 spotted owl protocol surveys, all remaining units of the Abes Wren 

16 Timber Sale on the Umpqua National Forest had spotted owl activity 

17 centers and were therefore considered to have "known nesting" of a 

18 threatened bird pursuant to Section 2001(k) (2). That statement 

19 was also based on information communicated to me by personnel on 

20 the Umpqua National Forest. 

21 3. Subsequent to that declaration there were discussions 

22 with personnel on the Umpqua National Forest about "activity 

23 centers" and "core areas" for spotted owls. During those 

24 discussions it became apparent that personnel on the Umpqua 

25 National Forest had been using the terms interchangeably. Core 

26 areas are defined as 70 to 100 acre areas of late-successional 

27 
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1 forests that provide habitat and forage for juvenile spotted owls 

2 as they leave the nest. An activity center on the other hand is 
.~ .-.-- -::-ft:-:'~~.: . .:-

3 an area, usually 2-5 acres that, on the basis of surveys and 

4 observed behavior of owls, is deemed to contain the nest tree'~--'~~~;7-'-' 

5 The terms are not interchangeable. 

6 4. The requirement to have a spotted owl activity center 

7 within a unit to invoke section 2001(k) (2) was explained and 

8 Forest personnel were asked to review the spotted owl survey 

9 information in that context. 

10 5. Review by the Umpqua National Forest indicates that 

11 Units 28, 30, and 31 of the Abes Wren sale are located within core 

12 areas of spotted owl pairs but do not contain activity centers. 

13 Only Unit 32 contains an activity center and can be considered to 

14 have "known nesting" by a threatened species pursuant to Section 

15 2001 (k) (2) . 

16 6. In the process of reviewing the applicability of the 

17 January 19, 1996, Order to sales withheld under Section 2001(k) (2) 

18 to protect marbled murrelets, I discovered that Unit 3 of the West 

19 Boundary timber sale on the Olympic National Forest was included 

20 in the "known nesting" category. 

21 7. Unit 3 of the West Boundary timber sale has had only 1 

22 year of survey to Pacific Seabird Group protocols with no 

23 detections of marbled murrelet occupied behavior. Therefore I 

24 have concluded that based on this survey information Unit 3 of the 

25 West Boundary timber sale does not fall within the Section 

26 2001(k) (2) nesting exception. 
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1 8. Based on surveys done for an adjacent timber sale 

2 occupied behavior was detected in stands that contain sale units 

3 for Boulder Krab and Elk Fork Timber sales which were sold under 

4 Section 318 on the Siskiyou National Forest. Initially, sale--

5 units 1 and 4 of Boulder Kraband sale unit 4 on Elk Fork Timber 

6 Sales were deemed occupied by nesting murrelets. However, during 

7 the review process described above, it has been determined that 

8 Sale Unit 4 of the Boulder Krab Timber Sale is not within the-

9 contiguous stand where occupied behavior by marbled murre lets was 

10 observed. Therefore only Sale .Unit 1 of Boulder Krab and Unit 4 

11 of Elk Fork are considered to contain marbled murrelets which are 

12 "known to be nesting." 

13 

14 I declare under penalty of perjury that the foregoing is true 

15 and correct. 

16 Executed on the ____ day of March, 1996. 
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Lisa Bolden, (202) 305-0474 
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MESSAGE: NFRC v. Glickman-. Attached i~ Federal 
Defendants' February 29, 1996 Compliance 
Report. 

On Friday, March 1st Judge Hogan denied, 
without a hearing, our motion for an 
emergency stay re: First and Last. ,On 
Tuesday we intend to file a response to 
Pla1nCiffs BAS' Motion re: First and Last in 
the action of SAS v. Thomas (Judge Dwyer) . 
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KRISTINE OLSON, OSB # 73254 
United States Attorney 
JAMES L. SUTHERLAND, 08B# 68160 
Assistant U.S. Atto~ney 
701 High Street 
Eugene, OR 97401-2798 
(541) 465-6771 

LOIS J. SCHIFFER 
Assistant Attorney General 
MICHELLE L. GILBERT 
GEOFFREY GARVER 
U', S. Department of Justice 
Environment and Natural Resources Division 
General Litigation Section 
P.O. Box 663 
Washington, D.C. 20044-0663 
Telephone: (202) 305-0460 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

NORTHWEST FORES~ RESOURCE COUNCIL, ) 

Plaintiff, 

v. 

GLICKMAN, in his capacity 
as Secretary of Agriculture, 
BRUCE BABBITT, in his capacity 
as Secretary of Interior 

Defendants. 

) 
) 

) 
) 
) 
) 
) 
) 
) 
) 
) 

---------------------------------) 

Civil No. 95-6244-HO 
(lead case) 
Civil No. 95-6267-HO 
(consolidated case) 

FEDERAL DEFENDANTS' 
FEBRUARY 29, 1996 
COMPLIANCE REPORT 

Pursuan~ ~o this Court's October 17, 1995 Order, federal 

defendants hereby file an eighth progress report describing 

actions taken by the U.S. Forest service and Bureau of Land 

Management to award and release timber sales that were offered or 

awarded between October 1, 1990 and July 27, 1995 and within the 

scope of this Court's September 13, 1995 Order. 

FEDERAL DEFENDANTS' FEBRUARY 29 1 1996 
COMPLIANCE REPORT - 1 
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1 Attached is the Thirteenth Declaration of William L. Bradley 

2 and the Sixteenth D@claration of Jerry Hofer updating the' Court 

3 on the actions of the Bureau of Land Management and Forest 

4 Service as to these timber sales. 

5 Dated this 29th day of February, 1996. 
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KaXS~.NE OLSON, 058 '7J~~4 
Uni~ed Statee A~~orney 
JAMBS L. SUTHERLAND, OSB #68160 
AS81Dt~ntU.S. Attorney 
701 Hiqh street 
EUgene, OR '?401-~79a 

Telephone: (541) 465-6771 

LOIS J. SCHIFFER 
AssistQnt Attbr~ey Genecal 
MICHELLE L. GILBERT 
GEOFFREY GARVER 
u.s. Department of Justice 
~nvironment ~na Natura1 kesouroes Division 
Cenera1 Liti9&tion Seotion 
P.O. Box 663 
Washinqton, D.C. 20044-0663 
Telephone: (202) 305·0460 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

NORTHW~ST FOREST RESOU~C~ COUNCIL, ) 

Plaintiff, 

v. 

DAN GLICKMAN, in his capacity as 
secretary of Agriculture, 
»RUC~ bABBITT, in his capacity as 
Saeretary of Interior 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

-----------------------------------) 

Civi1 No. 95-6244-HO 
(U~ad .case) 
Civi1 No. 95-62~7-HO 

(consolidated case) 

FEDERAL DEFENDANTS' 
FEBRUARY 29, ~996 
COMPLIANCE REPORT 

I, William L. Bradley do hereby 4epose and say that: 

1. My name is William L. Bradley. I have previously 

~~eparad a declaration ror ~hls case, in which I aescribed my 

!gj 004/014 

position with the D~reau of Land Manaqement (BLM) and the nature 

I of my reaponsib!litles. 

THIRTEENTH DECLARATION OF WILLIAM L. BRADLEY, Page 1 
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2. X a~ iamiliar with the Resoissions Aot, P~b1io' Law 104-

19 (109 Stat. 194), including the provisions regarding "Awa.rd and 

Contracts," section 2001.(lt). 

3. Xn its Febr~ary 16, 1996, compliance report, the BLM 

provided two tabl.es showing' the status ot 1ts sal.es wh1ch are 

covered under Section 2001(k). 

4. Thi& dG~laration is bein9 filed to update the court on 

the status of these sales. As in our February 16, 1996, 

compliance report, I have attached Table 1 which showB the,s~atuB 

of sales oovered by Judge Hogan's October 1"1, 1995, order and 

Table ~ which shows the status or sect10n 318 sales wn1cn were 

eubject to Section 2001(k) ot pu~lle Law No. 104-19. 

s. i~ our preqious compliance report ~e stated that the 

original hi9h bidder ot the Olalla W1ldcat sale had sou9ht to 

reine~a~e ~~s hi9h b14. We a160 s~ateQ that whi~e the BLM was 

considering this action, it issued letters to the second highest 

blclc.ie~5 o~ both this sal.e ami the Tw~n Hor6e sal.e to ascertainl if 

~hey were inte~ested in purchasing the sales at the original hi9h 

bid price. 

THIRT~ENTH DECLARATrON OF WILLIAM L. SRADLEY, Page 2 
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6. ~he BLM has since interprete4 Judge Hogan's 

Janu~ry 17, 1996, amen~ed orQer to require that these sales be 

awarded to the highastqualitiad bidder, regardless of ~hethar 

t.he bidder had previously rejected the award of the cont'ract and 

obt.ea.1ned a. return of: the bid bond. Therefore, the Olalla Wil.dcat 

aale (with the e~ception of unit NO~ 5) was awar~ed to Lone Roek 

Ti~ber on Fe~r~ary 2G, ~996. A northe~n spotted ow1 is known to 

be ne8~in9 on the unawarded unit. In BUM'S award letter to Lone 

Ro~k Timber, ~he BUM stated, that ~hey will be contactinq tbe 

~ompany reqardinq replacement volume tor unit No.5. A letter 

was also iss~ed to the second highest bidder, Soott Timber co., 
stating ~hat the sa1e had been awarded to Lone Rock Timber. 

7. On Februa~y 21, 1996, a letter was sent to DoUglas 

county Lumber co., the original high bidder on the Twin 'Horse I 

aale, ~o a.scertain if ~hey were interested in the possible award 

of the sa1e at the original high bid price. On the same date a 

le~~e~ was sent tQ the 5eGQn~ highest bidder, H~ffman and wright 

TiJnber corp. I stat,ing' that the BLM was inquiring if Douglas 

county Lumber co. was interested 1n ~ne award or the sale. They 

we~e informed that Douqlas county Lumber CQ. would be awarded the 

sale if their reply is affirmative. 

THIRTEENTH DECLARATION OF Wl~~IAM L. BRADLEY, Page 3 
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9. As a result of Judge Hogan's ~anuary 19, 1996, order,' 

~he SLM is reviewing its Burvey information on the 11 units w 

~.~e not awarQed because they were determine~ to ~e oooup1ed 

marbled murrelets. This review is ~ein9 conducted to determi 

whether or not the ol;Oo\lpa.ncy determinations are consistent with 

I the court I IS interpretation of section 2.001 (k) (2) • 

I declare under penalty of perjury that the foregoing 18 true ana 

correct. 

tqil1iam L. B:t:'adley . 

THIRTEENTH D~CLARATION OF WILLIAM L. BRADLEY, page 4 
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TAlLE2 

8GHTH PROGRESS REPORT - BUREAU OF LAND MANAGEMENT 

SEE #1 BEL<JW 
ORIGINAL 

CURRENT v()L ORIG. T&EBlRDS 
SAlE NAME PURCHASER. (MBn ACRES NES11NG STATUS 

~ BlACK JACK WEYCO 6963 96 
:90 prrCHER PERFECl T1i1NNING SWANCO 2438 160 , 

90 ROMAN DUNN HUtL-OAJ(ES J 10046 142 MMOCC .• #1.2 . 
BEAR AIR MURPHY TIMBER 11564 201 MMOCC. -12 
BIGW'iNDS SPALDING 6864 236 
CANTON CREEK II OOUGtASCO. FP 3440 47 
!CHANEY ROAD lONE ROCK 3800 75 
HOXIE GRlfAN CRONAN 28a9 255 
0lALl.A WUDCAT LONE ROCK nMBER 10568 _ 280 MOO·IS 
SUMMIT CREEK SCOTT 7910 126 
SWINGlOG TtIINNING SWANCO 15421 95 
TEAASGULCH ORJ()HNSO~ 6212 119 
TWlNHORSE DOUGlAS CO. LUMBER 1498 17 
UPPER RENHAVEN BOHEMIA 1796 45 
WHITT'S END iSENECA 1097 38 
'fEUOW CR. rlTN. SCOTT j - 70BD 141 

TOTALS 86127 2093 

: 

i 

SEE"IR. 
saow 

MFECTED 
VOL(MBF) 

5264 
4617 

852 

10733 

I 
i 

: 

SEEt3 
BElOW 

REMNING 
VOL[MBF) 

6fI63. 
2438 
53821 
6941; 
6004-
aMO' 
"3~OO 
2009 
9716 
1910 
1542 
6212-
U9B 
1796 
1097 
1080 

75394 

SEEI48ElOW 

STATUS 
EXECUTED 
EXECutED 
EXECUJ'El) 

UNAWAROED 
EXECUTED 
EXECUTED 
EXECUTED 
EXECUTED 
AWAfIDEI) 
EXECUTED 
EXECUTED 
EXECtJTED 

lJNAWAADED 
EXECUTED 
EXECtIJEO 
EXECUTED 

t Information r9R1ng \he status d threatened 01 endangered ~es1ing birds. MM OCC. : marbled murr~ occupan~ 11= sale unit number, NSO = northern S'p)Ued CMI 
2. The vorllme oontaineci iOllnils wi'Ih marbled mumlet occvpancy. This is ltte ~Ullle Mtich would be subject ~ SEC. 2001{k){3) "r PublicLllw 1 ()4..19. 
3. The original sale vaCurne minus the vdume ccntainedin accupied units. Thais ttJe ~whichwiJbe awarded. 
4. Executed = sale contract has been awarded, accepted, and approved 
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TABLE 1 

BG~PROGRESSREPORT-BUREAU~FLANDMANAGEMENT 

SEEm BELOW 
ORlGfNAL . 

CURRENT VOL ORJG.- l&EBlRDS 
SAllNAMf PURCHASER (Mel=) ACRES NEST1NG SlAlUS 

91LO~ROU~SUMM" BOISECASCAD£ 2.340 71 
S1 MILLERS VIEW OR JOHNSON 3863 53 
IANOTHERFAJJMEW- OOUGLAS co. FP 4589 53 
'SATTlEAXE RESERVATION RANCtf 1205 44 
BIRDSEYE ROGUE CROMAN 3876 671 
CAMP m.t8ER PROOUCTS 7121 S48 
CATTRACI<S SENECA -472 45 
CHERRY TREEPUIM HliLL-OAi(£S 1It38 1(J 
CORNER SOCK LONEROGK 1721 52 
CRAZYB'S C~ 3957 140 
DAfF1DORA SCOTT 4654 81 
DEAD MIDDLEMAN DR JOHNSON 7154 1~7 

SEE«Z 
BELOW 

AFFECTED 
VOL(MBF) 

SEE #3 
BELOW 

REMAINING 
VOLrMBF) 

2340 
3863 
4589 
1235 
3816 
7127 
4n 

1038 
1n1 
3957 
4654 
7154 

SEEtH BELOW 

STATUS 
Executed 
EDcuted 
Extalted 
Execufed 
Execufed 
Executed 
Executed 
Executtd 
Executed 
ExectrII!d 
Exec~ 
Execu1ed 

DEEP CREEK CLR 3120 130 MM occ. ·#1,2 3120 0 SaleviJ not be awarded 
GOLDENSUC~ ROUGH &REAOY 4367 160 4387 
lJEFFERS REVENGE LONE ROCK 3!J14 74 3914 
rUCI< II WESTERN TIMBER i .11 218 811 
L08STER tIILL SCOTT 8471 211 8471 
LOST SOCK lONE ROCK 3596 47 MMOCC .• #<11 1000 2536 
MARTEN POWER R<JSBORO 9668 127 9668 
NORTH FORK CHETCO CLR 7372 2fff MMOCC. -#I 1070 6302 
PARK RIDGE BASIN HULL..(}AKES 2710 34' 271Q 
PONOVIEW DR JOHNSON 4m B4 4m 
PP&J BOJSE CASCADE 6387 269 6367 
ROCKYROAO THOMAS CREEK 1574 23 1574 
SHADY' TtMBER PRODUCTS 763S 588 7635 
TOSEWEST HlJLL-OA}{ES 4807 78 4S1J7 
UGlY ECKLEY LONE ROCK . 5815 217 I 5815 l 

WREN 'N DOUBT scon 8803 163 MM occ. ~- t.'2,l,5.7 4937: 3B66 
TOTALS t25823 4661 101871 115636 

1. InfonnatiGn re;anlin.!lltIe statas or tlueat1!ned or end;ngnd n~ birds. MM OCC. = maTbIed mllll_ occup8hC'f, #:8de unit number 
2. The vokIme cmtilted in units wItI marbted mum!let 0CC'Upa1ltY. This i9 the wllime wtich is subject 10 SEC;-2OO1{k)(3) CJf PWCic Law 104-19. 
3. The original sate ~m9 minus the volume ccmtamed in occllpied unib. 11js is 1he vufume wtk:fl was awarded. 
-4. ExectJ\ed = sale contract I\as t.een awarded, acoepted, and approved 

Execu1ed 
8lecu1ed 
Executed 
Executed 
Executed 
Elcecuted 
El<eculed 
ExecLned 
ExecuIed 
Execuled 
Executed 
8Ieculed 
8leculed 

.8cewted 
8ceCuted . 
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KRISTr.NB O~SON OSB #73~54 
~nited States Attorney 
JAMRS L. SUTHERLAND. OSB# 691GO 
701 High St:reet 
Bug~ne. OR ~7401-27~B024 
541-465-67'71 

LOIS J. SCHIFFER 
Assistant At~orney Gene~ai 
MICHELLE L. GILBERT 
Gi:OFFllEY' GARVER 
U.S. Depa~tment of Justice 
Environment and Natural aeBourc~s Div~a~on 
P.o, Box t;~3 

Washington. D.C. 202-272-8338 
Telephone; 202-305-0460 

I4J 010/014 

IN THB UNITED STATES DISTRICT COURT 
FOR THE DrSTR~CT OF OREGON 

NORTHWEST FOR~ST RSQOURCE COUNCTL, 

Pla.intiff l 

v. 

DAN GLIClCMAN, in his capacity a.s 
Secretary ot Agricu1ture. 
BRUOE BAS9XTT, in h~9 oa~acity as 
Secretar,y of the Interior 

Defendants. 

) 
) 
) 
) 

) 
) 
) 
) 
) 
) 
) 
) 

Civi~ No. 95-6244-HO 

SIXTEBNTH DBCLARATION 
OF JEkRY L. HOFER 

true I, Jerry L. Hofer, hereby declare the fQllowins to b 

I a.nd correct; 

1. I have previous~y fi~ed declarat1on~ in this ~ase putting 

fo~[;.h my experience and qua~ifications with the United States 

Foz:oest Service. 

2. On February 16, ~996, roy Fifteenth Declaration included a 

report describing the eta~u$ of 33 Limber sa~e~ Which are subject 

to the C~urt'e Order of October 17, 1995. 

3_ As required by the Court's O~tober 17, 19~5, Order, I am 

SIXTBSNTH DE;CLARA.T:ION o;f JEny L. HOFER PAGliil 1 
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upda~ing the Fehruary 16, 1996, ptatus repo:t wi~h thG follc~ing 

changes. 

4. of the sales tha~ had not been a_~rded to the high bidder 

as of the Court's order on January 10. 1996. the Forese Service 

received notification thiit:. the ocher bidderli do not want the 

fQ1~owing sales awarded to them at the original terms and 

conditions: 

Sale Name 

Bant.y Sa~"age 

Jobneon, Salvage 

Hilton 

Cantrell 

Forks 

Forest 

Wa11owa.-Whib:na.n 

Wallowa.~Whitma.n 

WallQ...ra-Wh:i.t:man 

Wallowa-Wh;i.~man 

Ma.l.heur 

I declare under penalcy of perjury that the foregoing is t~ue and 

correct. 

EXecuted at Port1and, Oragon, on February 29. 19~6. 

SIXTEENTH CBC~TION of JE~Y L. HOFER PAGE 2 
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~c V, GL~CKMAN 
95 .. 6244HO 
95~G2S7HO 

DISTRICT OF OREGON 

1141 0121014 

R6 RBPOR.I!': .ACTIONS TAKEN TO AWARD -OR RBLEASE SALES OFFERED OR AWARDED 
BETWEEN OCTO~ER ~t 1990 AND JULy 27, 1995 

IT NQ'l'ICE OF INTENT TO AWARD SALS IN ODe v. LOWE. 92-11.21A§ (D.Or) 

L 

2. 

:3 • 

4. 

s. 

6. 

7. 

SALE 

JOHN 

!!E VOLUME 

WlN 1.,800 MBP 

JOHN 
LODGBPOLE WIN 

yoSS WIN 

WILLY WIN 

NELSON WIN 

2,200 MBF 

",100 MBF 

4,400 MBF 

'1,400 MBF 

BXLL WIN S, BOO MBF 

CINDER WIN 5,300 

ACTION 

HUFF.MAN/WR~GgT A~ED 1~/~4/95 

DAW 

BO:tSE CASCADE 

BOl:SE CASCN)E 

DAW 

HIGH BIDPE~ OEC tNED ~ 
LETTER OF INTSR ST SB:NT T~;;-
OTHER BIPnERS 3. :l.9/9~ 1'1 I I! I, ' 

A~ED 1~/14/9 _ 

AW~En 1.:1./1.4/9
1 , 

HIGH BIDDER DECLINED AWARD 
LET'l'SR OF ll'ilTEREST SENT TO 
OTHER SXDDERS 1/:1.8/96 

HOF~/WR~GHT ~EO 11/14/95 

SCOTT A~ED 1:1./14/95 

II. AWARDED SALES ENJOINED OR SUSj?ENDEP AS A RBSULT OF COURT ACTION 

8. 

9. 

m: VQLUME 

GATORSON COL 11,860 MB~ VAAGEN BR.O 

TIP WEN 751 MBF 

ACl'ION 

SALE AWARDED 5/6/513; SALE 
SUS~ENDEI> S/20/9'l1 US'FS 
AWAITING DETlmMINA'l'ION OF 
LEGAL COURSE OF ACTION 
UNDER Sml'H v . us is , 
33 - 01. 7 B - JLQ (E • C • Wa) , 
REPO~TED IN 33 F3D 1Q72 
(9TH CIR.. 1994) . 
PURCHASER lJAS SUBMXTTED 1Uf 
OPERA'l':ING I SCHEDULE , 
REQUESTED RELEAsg OF 3 
PAYMENT UN 'TS, AND' 
ALlJO~TED':PA J.('1: :BOND T:~ I 
'l'tuS Sv.,E. //1, 

1 II 
LONGVIEW FIBER SALE AWARD 9/!3/9'11, 

SIXTEENTH DECLARATION ot JERRY L. HO~ERPAGE 3 
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10. TIPTOP 2.200 MBF ST. JOE 

@013/014 

BNJOnrsO' " '3/3/95. USFS· 
AWAITING DBTERMJ:NAT:ION OF 
LEGAL COURSE OF ACTION 
UNDSR l&§U et al ". 
F~O, 94~1025 (W.D. HA) 

LUMBER SALE A.WARDED 2/16/94; 
ENJOINlID3/3/9S. USPS 
,,"WAITING ,DETE'RMINAT:ION OF 
LEGAL COURSE OP ACTION 
ONDER LEAF. e al v. 
f1'RRARQ, ,94-~025 (W.O. WA) '" 

II!. S,ALE NO LONGER EXISTS AS OFFERED 
iljl/l

i
' 

SALES WILL NOT BE AWARDEP AS FSR'JANU~Y ~O. 1996 ORDER ~~~~~~~~ 

11. STAGE­
COACH 

12. 8ALD 

VOLUMB 

200 !!om);' 

UMA 2.900 MBF 

13. :eUGOU'I' SlrV WAW 5,400 MaF 

14. TOWER SLV WAW 1, 010 MBF 

HIGH BIDnER. AC'l'ION 

BOISE CASCADE NONR ~QUiRED 

aOISE CASCADE NOWS REQUI~ED 

DOO~E LOGGING NONS REQUIRED 

sorSE CASCADB NONE REQU~RED 

IV. NOTICE OF INTENT TO A'fIIl'ARD WAS SENT TO HIGH BIDDER 

NF VOLPMS 

15 . BLUE 'FORD FM f) ~ 500 toomF 

1E: • :sANTY SLV WAW tao MBF 

17. JOHNSON 
SIN WAW 3, 600 MBP 

l8. PARK HFR WAW 700 MBF 

19. 1m SLV WAW" 3,300 MaF 

20. HILTON WAW 5,300 MBF 

21 . SWEET PEA. WllW 1. . 2 e 0 MBF 

W:GH BroPER 

BOISE-CASCADE ~sn 1.1/30/95 

BLL1NQSON LUM. )JOT AWARDED. NO 
DRBS~CNSIBLS BIDDSR 
W.AJ'l'rED SALE 

ROSEO~O LOMBER NO~ ~A~~D, Wo 
nRBSPaNSXBLS BlnDBR 
WAHTBD S.M.B 

BO~SE CASCADE AWARnRD ~i/13/9 

DOpGE LOGGING A~DEP 11/14/9 

MALHBOlZ. LtJHDw:t lilO"l" AWARDR:D" NO 
llRESPONSlB.LB B1 DEll 
WAH'l"BO SALE I 

ELLINGSON LOM HIGH BIDDER DECLINED AWARD 

SIXTEENTH DECLARA~ION or JERRY L. ffOP~K PAGE 4 
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NO O'rlmR RBSPONSIBLE 
:S:IODERS, SALE m:I..L NOT BE 
AWARDSD 

22. TANHORSB WA'W 1.,340 !SF :BOISE CASCADE AWAR.D1m 1~/1.5/95 

23. TANYA HAW 585 Mel? BOISE CASCADE AWARDBP 11./1.5/~5 . 

24. LOCUST MAL 1,000 MBF SMERSKI LOG. AWARDE1J 11/22/95 

25. ' NICHOr.SON i 
SLVG I aKA s~o MBF VAAGAN BRO. SALE AWARDBn 13./ 3/95 'ill 

v. SALES CANNOT BE AMARDED TO gIGH BIDDER 

~ ~ VOLUMR 

26. POR.KS MAL 5 1 000 M8F 

27. OFF 
BROADWAY OCH 1.2,300 MBF 

29. HIAOXt 
THIN SIU 1,600 MaF 

29. ~Lg RJ:DGE 
HOUS;EWG UMA ~70 MBF 

30. ALLEN WAW 3,800 MaF 

31. 

I 
I 

32. 

33. 

CANTREL 
Sl?&G WAW 61.0 MSP 

HQkN BLV 'WAW 1.,340 MBF 

pR.ONG SL"J WAW 3,800 ~F 

HIGH SInDER ACTION 

SNOW MTN. )?J:N!! BOT A..~E». 110 
·RESPORS%~LB BXPDBR 
WAl\1TBI) SALS 

KINZUA CORP. 

ROGGE WOOD 

R.OGGE WOOD 

R.OGGB WOOD 

KINZUA COR.P 

.ROGGE WOOD 

LBTTER. OF ~N'rER:&:ST SENT TO 
OTHER BIDDERS 1/16/96 

NO INTERJSS'I"ED 115SPONSJ:BLB 
PUR.c:HASERS . SALE WILL NOT 
BE AWARDED. 

HIGH E~DDBR NOT 
RESPONS~8LE, LETTER OF 
INTEREST SENT TO OTHER 
BIODERS BY COB 1/25/96. 

HIQH ~~DDER NOT 
RESPONSIBLE, LETT~a OF 
INTEREST· SENT TO OTHER 
BIDD~RS BY·1/2S/~6. 

NOT AWARl)Bll, NO I 
pRSSPQNSXBLB B~~~BR 
wAN1'SO $ALB 

·1 I 
HIGH BIPDBR NO LONGER ~ ,',/ 
BusmSsS • L ER q ~ 
INTERES~ SE~ TO OTUB 
SIDPERS BY 1/2Sr96 . I 

Hl:GH . Bl'DDER NOT 
RESPONS1:Bt.J3 , LETTER O~ 
rNTEREST' SENT TO OTHER 
B~DnE2S B~ COB ~/25/96. 

stXTEENTH DECLARATION of JERRY L. aOFER PAGE 5 
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PLEASE 

tT. s. DEPARTMEN'l' OF JUST:tCE 
ENVIRONMENT AND NATURAL RESOURCES DIVISION 

GENERAL LITIGATION SECTION 
601 PENNSYLVANIA AVENUE, N.W. 

WASHXNGTON, D.C. 20004 

FAX NUMBER 305-0506, -0267, -0429 
CONFIRMATION NUMBER (202) 305-0504 

DELIVER TO: 

To: Don Barry 208-4684 
Bob Baum 208-3877 
Dinah Bear 456-0753 
Ted Boling 514-4231 
Peter Coppelman, 514-0557 

Lois Schiffer, 
Jim Simon 

Al FerIa 514-4240 
Greg Frazier 720-5437 
Mike Gippert,. 690-2730 

Jay McWhirter 
Tim Obat 

Jeff Handy (503) 326-3807 
Nancy Hayes 208-5242 
Elena Kagan 456-1647 
Don Knowles (503 ) 326-6292 
Karen Mouritsen 219-1792 
Roger Nesbit (503) 231-2166 
Chris Nolin 395-4941 
Jim Sutherland(503) 465-6592 
Tom Tuchmann (503 ) 326-6254 
Sue zike (503 ) 326-7742 

NUMBER OF PAGES: 3 

DAT~: January 29, 1996 

FROM: Lisa Holden, (202) 305-0474 

MESSAGE: NFRC v. Glickman. Attached for your 
information is a summary of timber sales 
affected by the rulings in NFRC v. Glickman. 
please be advised that these are not exact 
figures. I h~ve rounded most of the volumes 
and some sales are undergoing further review. 
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PRIVILEGED AND CONFIDENTIAL 
ATTORNBY/CL~ENT DOCUMENT 

STATUS Of TIMBER SALES AS QF JANUARY 29.1996 

!gj 002/003 

The status of the timber sales are set forth in three categories: (1) timber sales that are 
currently required to be released by the agencies; (2) timber sales that may be required to be 
released on the basis of the Ninth Circuit or other District Courts rulings; and (3) those sales 
that a court has affinnatively ruled do not have to be released. 

Forest Service: 

1. 154.45 mmbf released. l 

A. 73.4 nunbf Section 318 Sales 

58.60 nnnbf (released) 
8.83 mmbf (Boulder Krab and Elk Fork) 
6 nunbf C'High Bidder Sale" -Holdaway II) 

B. 81.05 FY 1991-1995 Sales. 

2.95 mmbf 
39.4 nunbf 
38.7 nunbf 

(Tip and Tiptop) 
("High Bidder" Sales -Forest Service is soliciting offers) 
(released) 

2. ..28l mmbf that may be required to be released. 

41.4 mmbf (sales subject of litigation in Seattle Audubon Soc 'y y. 
Lx.ons, Judge Dwyer - W.D. Wash) 

11.86 mmbf (GatoJ.'son sale - subject of litigation in Smith ~. U.S. 
FQrest Setvice. Judge QuaCkenbush - E.D. Wash.) 

230 mmbf (Marbled Murrelet and NSO sales)2 

1 This number remains static. The Forest Service and BLM are in the process of 
SOliciting offers for timber sales that had not been released because the high bidder was either 
unwilling or unable to accept the sale. For purposes of this report, those saJes are assumed to 
be released. 

2 The agencies are re-evaluating the sales according to the standards set forth in 
the 1119/96 Order and will make a final detennination as to those sales that may be withheld 
on the basis of a marbled murrelet nesting detcnnination as defined by the 1119196 Order. 
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3. 304.5 nunbf that Court has affinnatively ruled does NOT have to be released 

BLM: 

296 mmbf 
8.5 nunbf 

(pre-318 sales) 
(sales that are impossible to award in original tenus and 
volumes) 

1. 12L.2 mmbf released. 

A. 76.3 nunbf Section 318 Sales 

64.2 mmbf (released). 
12.1 nunbf (that the agency is currently surveying for threatened or 

endangered bird species. Will solicit offers after 
surveying is complete.) 

B. 115.6 mmbf FY 1991-1995 Sales 

115.6 mmbf (released) 

2. ~ mmbf that may be required to be released. 

Sales withheld for marbled murrelet issues 
9.9 mmbf (Section 318) 
10.2 rombf (FY 1991-1995 sales) 

3. ll...8 mmbf th.at Court has affumatively ruled does NOT have to be released. 

21.8 mmbf (pre-Section 318 sales) 
* original volumes not available for two sales that are impossible to 
award. 

TOTAL VOLUME RELEASED (FS and BLM) = 346.35 

I4J 003/003 
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To: Peter Coppelman 

From: Al Ferlo 

Date: February 12, 1996 

Re: "Nc:xt high bidder" issue - request for stay pending appeal 

You have asked for supplemental information concerning the sales which were 
subject to our January 31, 1996, request for a stay pending appeal froin the Ninth Circuit. 
The BLM and the Forest Service identified seventeen sales which were subject to the 
district court's January 10, 1996. order requiring the agencies to release previously 
withheld timber sales. The sales, which total approximately 62 million board feet, are 
listed on the attached chart. Also on the chart you will find the location of the sales and 
the number of board feet for each sale. You should also note that each of these sales was 
included in our fust request for a stay pending appeal to the Ninth Circuit which we fued 
on October 19. 1995. The Ninth Circuit denied that request. Thus, our January 31, 
1996 request is the second attempt to convince the court of appeals to prevent timber 
cutting on these sales. 

The envirorunental effects from harvesting the sales depends on the location of the 
sales. Four of the sales (the two BLM sales and two Forest Service sales) are located on 
land subject to the Northwest Forest Plan. The sales would eliminate spotted owl habitat. 
One unit on the Ollala Wildcat sale will be withheld under Section 2001(k)(2) due to the 
presence of a spotted owl nest. The agency will replace the volume withheld under the 
tenus of Section 2001(k)(3). The remaining sales are found in the "eastside" forests 
which are not subject to the Northwest Forest Plan .. The main environmental imp.acts 
arising from these sales are adverse habitat impacts to salmon listed as threatened under 
the Endangered Species Act. More specific information on the: cnviromuental harm likely 
to result from the harvesting of the sales, to the extent we have it, is contained in the 
affidavits by Mike Spear and Jacqueline Wyland which wc;re attached to the motion for 
stay in both the district court and the court of appeals. 

The BLM repons that, for the two sales within its jurisdiction, it has identified an 
eligible bidder and is in a position to actually award the sales pursuant to the district 
court's order. Two of the fifteen Forest Service sales (the Hiack Thin and the Sweet Pea) 
have no interested bidders, and will therefore not be awarded. The Forest Service has 
not yet received information Oll the remaining thirteen sales to allow the determination 
to be made with any certainty whether any interested bidders remain. The Forest Service 
has sent letters to all bidders on the sales, infonning them of the courf s decision. The 
letters requested the bidders to make known their interest in the sales by the end of 
February. 

141 002 



02/!2/96 MON 13:31 FAX 2025144240 ENRD APPELLATE 141 003 

NATIONAL 
SALE FOREST 
NAME NAME VOLUME 

1. John Lodgepole Winema 2.2 MMBF 

2. Nelson Winema 7.4 MMBF 

3 . Banty Salvage Wallowa Whitman .610 MMBF' 

4. • Johnson Salvage Wallowa Whitman . . · 3.6 MMBF 

5. ailton Wallowa Whitman 5.3 MMBF 

6 . Sweet Pea Wallowa Whitman 1.28 MMBF 

7. Forks Malheur . . · 5.0 MMBF 

6. Off Broadway Ochoco . 12.3 MMBF 

9 . Hiack Thin Siuslaw . . · 1.6 MMBF 

10. Eagle Rdg Houselog Umatilla .17 MMBF 

11. Allen Wallowa Whitman 3.8 MMBF 

12. Cantrel springs Wallowa Whitman .61 MMBF· 

13. Horn Salvage Wallowa Whitman · · · 1.34 MMBF 

14. Prong Salvage Wallowa Whitman 3.8 MMBF' 

15. Holda~ay 2 Gifford Pinchot · · · 1.7 MMBF 

TOTAL FOREST SERVICE 'l'IMBER · · · · · · . 50.63 MMBF 

B:LM SAL1!!S 

1. Olalla Wildcat . · · 10.568 MMBF 

:2 • Twin Hors~ . · · · 1.498 MMBF 

TOTAL BLM TIMBER . . . • . . . · · • · · . 12.066 MMBF 

TOTAL ALL TIMBER • • 62.696 ~F 
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Rule 34 RULES OF APPELI4TE PROCEDURE . 

(e) Non-Appearance of Parties. If the appellee 
fails to app.,ar to present argument, thG court will 
hear argument on behalf of the appellant, if present. 
It the appellant fails to appear, the court may heal" 
argument on behalf of the a.ppallee, if present. If 
neither party appears, the case Will be decided on the 
briefs unless the court shall otherwise order. 

(f) 5ubmlsIIlon on Briefs. By agreement of the 
parties, a case may be submitted for decision on the 
briefs, but the court may direct that the case be 
argued. 

(g) Use of Physical E~hihit.s at Argument: Re. 
moval. If physical exhib[ts other than documents 
are to be used at the argument, counsel shall arrange 
to ha.VQ thQm placed in the court room before the 
court convenes on the date of the argument. After 
the argument counsel shall cause the exhibiw to be 
:removed from the court room unless the court other­
wise directs. If exhibits are not reclaimed by counsel 
within a reasonable time after notice is given by the 
clerk. they shall be destroyed or otherwise disposed 
of as the clerk shall think best. 
(As amended Apr. 30, 1979, eft. Aug. 1, 1979; Mar. 10. 1986. 
efr. July 1. 1986j Apr. 30, 1991, efr. Dec. 1. 1991; Apr. 22. 
1993, eff. Dec. 1. 1993.) 

NOTE:S OF ADVISORY COMMITl'EE 
ON APPELLATE llULES 

1967 ADOPTION 
A majority Qf circuits now limit oral argument to thirty 

mint.lte& for each $ide, with the provieiQn th:llt ~ditional Hmo • 
may be made available upon request. The Cammittee is of 
the view that thlrty mInutes to each sIde Is 5ufDclent In mo~t. 
cases. but that where additional time is neces8lllY it should 
be freely granted on a proper showing of caUS!!: therefor. It 
further fli!Qlll that the matter or time should be left. ultimate­
ly to each court of appeals, Bubject to the spirit of the rule 
that a reasonable tIme should be allowed for argument. 
The tenn "side" is used to indicate that the tDne allowed by 
the rule is afforded to opposing interests r.ather than to 
individu\tl pSll"ties. Thus if multiple appellants or appellees 
have a common lnterest. they constitute only 3 single side. 
If coull3cl for multiple panicli who conetitlltll • BinglQ f;idQ 
f~l that additional time Is necessary. they may request it. 
In other particulars this rule follows the 1I$ual practice 
among the circults. See 3d Cit. Rule :nj 6th Cir. Rule 20; 
10th Cir. Rule 22. 

1979 AMENDMENT 
The proposed amendment., patterned after the recotrtm.en­

dations in the Report of the Commission on Bevision of the 
Federal Court Appellate System, StructU7"8 4M InUrnal 
Procedures: RecommendatiO'ltB ftYr CM'nflf1. 1975. created 
by Public Law 489 of the 92nd Congo 2nd Sess., 86 Stat. 807, 
sets forth general principles and minimulP I;tandards to be 
Qh!;erved in fonnulating any local rule. 

1986 A.J.'\1ENDMENT 
The amendments to Rules 34(a) and (e) are technical. No 

slIbstantive change is intended. 

1991 AMENDMENT 

Subdivision (d). The amendment of subdivision (d) con· 
fonns this rule with the amendment of Rule 28(h). 

1993 AMENDMENT 
S"bdivil!iOI1 (1:=). The amendment t;lelete~ the require­

ment that the opening argument must include a falr state­
Ment of the case. The Commlttee proposed the change 
because in some dreuits the court does not WIInt appellants 
to give such statements. In those circuits, the rule is not 
followed Bnd is misleQdlng. Neverthelen, the Committee 
does not want the deletion of the requirement to indicate 
dIsapproval ot the practice. 'rho$!;! circuit:5 that dceire a 
statement of the ease may continue ehe practice. 

Rule 35. Detennlnatlon of CIl~es by the 
Court in Bane 

(a) When Hearing or Rehearing in Banc Will be 
Ordered. A majority of the circuit judge:! who are in 
regular active service may order that an appeal or 
other proceeding be heard or reheard by the court of 
appe.u::> in ba.nc. Such a hearing or rehearing is not J 
favored and ordinarily will not be ordered except (1) 
when consideration by the full court is necessary to 
.secure or maintain UDuormity of its decillions, or (2) 
when the proceedin& involves a question of exception-
al importance. 

(b) Suggestion of a Party for Hearing or Re­
hearing in Bane. A party may suggest the appro- ] 
priateness of a bearing or rehearing in banco No 
response shall be filed unle~ the coUl't. shall so ord~. 
The clerk shall tnnsmit any such Buggestion to the 
members of the panel and the judges of· the court 
who B.re in regular ;lc;rt.ive lIarviee but Q vob~ need not. 
be taken to detennine whether the cause shall be 
haud or reheard in bane unless a judge In regular 
a.ctive service or a jlldge who was a member of the 
panel that rendered a decision sought to be reheard 
requests a vote on such a suggestlon made by a 
party. 

(c) Time for Suggestion of a party for Hearing 
or Rehearing in Bane; Suggestion Does Not Stay 
Mandate. If a p:u-l:y dem-eg to 9uggest that an 
appeal be heard initially in bane, the suggestion must 
be made by the date on which the appellee's brief Is 
fIled. A suggestion for a rehearing in bane must be 
made within the time prescribed by Rule 40 for ruing 
a petltion for reheartng, whether the limggestion is 
made in !luch petition or otherwise. The pendencY of 
such a suggestion whether or not included in a peti­
tion tor rehearing shall not affect the finality of the 
judgment of the court of appeals or sta.y the issuance 
of the mandate. 

(d) Number of Copies. The number of copies 
th:!lt must be filed may be prescribed by loeal rule 
and may be altered by order in a particular case. 
(All amended Apr. 30. lU1fl, elf. Aug. 1, 1979; Apr.~, 1994. 
eff. Dec. 1. 1994.) 

Camplldlp Annotation Matol'lllls, IIBB TItle 28 U.S.CA 
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U.s. Department of Justice 

I4J 002 

(I Environment and Natural Resources Division 

W4ahington. D.C. 20530 DR li F:T 
February ~4, ~996 

90-1-1-2928 

Re: 

Time: 

MEMORANDUM FOR THE SOLICITOR GENERAL 

Northwe~t Forest Resource Council v. Glickman, 
Civ. No. 95-6244-HO 

RECOMMENDING NO REHEARING EN BANe FROM OF 
EMERGENCY STAY PENDING APPEAL. (The Depar ment of 
Agriculture. by letter dated February 13, 19~6, and the 
Department of the Interior, by letter dated Feb uary **, 
1996, recommend seeking rehearing en banc from t e denial 
of our motion to stay pending appeal. The General 
Litiga.tion Section recommends against reheari g. The 
United States Attorney's Office is not inVOlve1 in this 
appeal. ) 

A motions panel of the court (Judges Canby and ~aWkins) 
denied the motion for stay pending appeal on Feb uary 8, 
1996. Any motion for rehearing must be filed by ebruary 
22, 1996. Because the SLM and the Forest Servic are in 
a poeition to release several sales within the ext two 
days, expedited consideration of this re~est is 
necessary. The intervening environmental groups ave not 
requested .§!! b.anc consideration of the denial. B iefs on 
the merits are due on February 29, 1996,· a d oral 
argument has been set for the week of May 6, 19 6, 

ISSUE PRESENTED 

Whether to seek rehearing gn bane of the court's denia of our 
motion for stay pending appeal. 

STATEMENT 

On January 30, 1~96, you authorized an appeal and stay in this 
case. We filed our motion for stay pending appeal on Jan ary 31, 
1996. The motion was first presented to the panel (Judge Leavy, 
Noonan and Hawkins) which is currently considering the m rits of 
our first appeal in this ongoing dispute over the interpret tion of 
Section 2001 (k) (1) of the 1995 Rescissions Act. Tha panel 
declined to consider either the motion or the merits of he new 
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appeals. The motion was then referred to the sitting motions 
panel. That panel denied the motion without opinion on February 8, 
1996. 

We have now received requests from the Department of 
Agriculture and the Department of the Interior to seek rehearing ~ 
bane of that order. Neither agency has offered any legal rationale 
or justification for seeking rehearing ~ bane. After carefully 
considering the request, the Environment a.nd Natural Resources 
Division reluctantly recommends against seeking such extraordinary 
relie! in this case for several reasons. 

DISCUSSION 
I 

Rehearing ~ banc from a denial of a stay request is truly 
extraordinary relief. The EnvirOnment and Natural Resources 

(

Division seeks to limit requests for this extraordinary relief to 
only those cases which prese . es of national or regional 
concern or cases in whi'c the court of appeals has gravely 
misUndelstood or misinterpreted controlling law. Unfortunately, 
the circumstances of this case simply do not warrant such a request 
here. Indeed. it is significa.nt that neither of the affected 
agencies could identify any legal justification to support their 
request for rehearing. Their inability to identify any issue of 
great national significance or misinterpretation of controlling law 
undercuts what is apparently only their sincere desire to prevent 
these few timber sales from harvest. While we too deplore the 
unnecessary damage to valuable forest ecosystems which the district 
court's order requires, absent some valid legal or factual 
justifioation we oannot support or recommend any further attempts 
to obtain equitable relief from the district court's order pending 

\ 

appeal. Such a request under these circumstances WOUld, I believe, 
severely damage the credibility of the Environment Division, if not 
the entire Department of Justice, with the Ninth Circuit. There 
also exist several other reasons which counsel against seeking this 
extraordinary relief. 

( First we would have no new arguments to present in favor of 
\ rehearing. In In re Becraft, 885 F.2d 547 (9th Cir. 1989), the 

court of appeals found that a petition for rehearing on the merits 
of an appeal is frivolous where it did nothing more than simply 
reargue the same points that had previously been rej ected. In 
those circumstances the court imposed monetary sanctions against 
the attorney who prepared the petition. We are not aware of any 
new arguments, nor has any interested federal agency suggested any, 
that can be presented on rehearing, and no other interested federal 

\ 

agency has 6uggested that such arguments e~ist. Moreover, this is 
not the first time that we have asked the court of appeals to 
relieve us of the obligation to release these timber sa.lea. All 
but two of the seventeen timber sales subj ect to the district 
court's January 17, 1996, order were also included in the group of 
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l sales addressed in the court's September 10, 1995 order.~/ The 
sales were thus within the scope of our October 1995 stay request -

a request which the court emphatically denied. ill The only reason 
that these sales have generated an additional round of judicial 
review is that the agencies, for various reasons, could not award 
the sale to the high bidder. Thus, our January 31, 1996, request 
for a stay constituted our second request for relief from the court 
on these sales. 

Second, as a procedural matter, any petition for rehearing and 

(

suggestion for rehearing en bane will be first presented to the 
panel that issued the order on the motion. Under the rules of the 
court of appeals, it is entirely within the discretion of that 
panel to decide whether to present the request for Sill ~ 
consideration to the entire court for consideration. The 
composition of the panel for this motion would generally be 
considered favorable to the types of arguments advanced in our 

\

original request. The fact that panel here rejected the request 
without comment suggests that these judges would be unwilling to 
refer the matter to the full court. Also, it should be noted that 
one membe~ of the motions panel, Judge Hawkins, is a member of the 
panel considering the merits of our appeal from the September 10, 
1995 order. That appeal is now under submission, and we anticipate 
a deCision shortly. Judge Hawkins' familiarity with the issues 
involved due to hie participation on the merits panel, and his 

l unwillingness to grant a stay at this time, weighs heavily against 
our chances of success on any request for ~ ~ consideration. 

Third, the court may be near to rendering a decision on the 
merits of our broader appeal from the September 10, 1995 order. As 
discussed above, the court has that cas@ under submission. A 
victory in that case would moot any claim for the release of these 
sales because none of the sales involved here fall within the scope 
of section 2001(k) (1) a~ interpreted by the government. While we 

(

are not overly optimistic of our chances of success on that claim, 
a victory there would give us all the relief being sought through 

. the request for rehearing §ll banco 

l/ Two of the eales included in January 17, 1996 order are 
sales previously offered under Section 318. The sales are at 
issue here because the high bidders on those sales had renounced 
their bids shortly after the sales were offered in 1990. The 
high bidder on one of the sales has now asked the ELM to 
"reinstate" its prior bid. If BLM grants that request, then this 
sale will no longer be at issue. 

al In denying the stay, the court found that we had failed to 
present a serious legal question and that the balance of 
hardships did not tip in favor of the goYernment. 
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(

. Finally, the court of appeals has expedited the appeal on the 
merits. Our brief is due on February 29, 1996, and the case is set 
for oral argument during the week of May 6, 1996. Thus, we may 
obtain relief on the merits in time to avoid some, but not all, of 
the harsh emrironment'al consequences resulting from the harv-esting 
of these sales. 

CONCLUSION 

For the foregoing reasons, I recommend against seeking 
rehearing and rehearing gg bane from the denial of the stay pending 
appeal. 

Respectfully submitted, 
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IN BE DECRA" 547 
01111 .. 1185 F.Jd H7 (9lII ar. 190) 

He had already received three months sev­
erance pay in addition to several other ben­
efiUi upon his discharge. Although Mundy 
ha.d not yet tiled any alaimo, he had re­
tained legal counsel at the time the offer 
was made. Whether the release agree­
ment at i5sue here JQore closely resembles 
a post-temUnation !Iettlernent offer: or a 
contemporaneous severance pay package is 
a question properly resolved by an exami­
nation of the f3Cts. We cannot 8ay that 
the district coul't abased its digl!retion in 
fmding it was a settlement offer, inadmissi· 
ble under FRE 408. 

[6J Even if excluding evjdence of the 
releaaa agreement W8:II an abuse of dil5C1'e" 

tion, Mundy did not suffer anY' prejudiee 
because of the district court's decision. 
The mere offer of mcmey in exchange f01" a 
raleaJJe of all claims does not by itaelf rai8e 
an inference that BFC's artitulated rea­
sons for discharging Mundy are pretextual. 
Viewing all of the facts. intluding evidence 
of the releaSe agremnel!lt, in the light; mOISt 
favorable to Mundy. DO .genuine issue has 
been raised as to pretf:xt. and the grant of 
summary judgment 11 still appropriate. 

AFFIRMED. 

REINHARDT, Cimlit Judge: 

I concur in the resnlt. 

In re Lowell· H. BECRAFT. Jr. 

UNITED STATES of A.m.rle.. 
Plaintiff! Appellee, 

Kenneth W. NELSON, 
Defendant! AJlpellant. 

Ng. 88-U13. 

United States Court of Appeals, 
N"mth Circ!uit. 

Sept. &. 1989. 

Th@ Court of Appmls 8ua spon~ issue 
show cause order requesting tax: evasion 

defendant's counllel to explain why -ha 
should not be sanctioned for filing friv­
oloua petition for rehearing. The Court of 
Appeals held that defense counsel's COn­
duct in filing petition for rehearing,' baaed 

. upon argument that federal tax laWs did 
not apply to resident United States citizens, 
constituted frivolous conduct warra.nting 
imposition 01. sanctions in amount of 
$2,500. 

San~tiOD!;1 orde~d. 

Attorney and Clie"t ~24 
Defense counsel's conduct in filing pe­

tition lOl' rehearing in 4'oppeal from tax eva­
sion conviction. based upon argument tha.t 
federal tax laWl did not apply to resident 
United States citizens, constituted frivolous 
conduct warranting imposition of sanctions 
in amonnt of $2,600. F.R.A.P.Rule 88, 28 
U.S.C.A. 

Before FERGUSON, NORRIS and 
WIGGINS, Ch-euit Judges. 

ORDER 

In February 1988, Kenneth Nelson was 
convicted in the United States District 
Court for the District of Nevada on three 
counts of failure to file income tax returns 
in violation of 26 U.S.C. § 7208. Nelson, 
represented by /!Ounsel Lowell H. Beorait, 
Jr., then appealed to this court claiming. 
inter alia, that the district court erred in 
{efuz;ing w give his proposed jury instruc­
tion tha.t a United States eitizan l'eI;I~diDg in 
the United States is not subject to the 
fEderal income tax laws. 

By memorandum disposition dated March: 
22, 1989. this court affirmed Nelson's con· 
viction, noting that Bew-aft's argument re­
garding the inapplicability of the federal 
tax Jaws to resident United States citizens 
had no basis In law, Becraft thereafter' 
f'lled a. petition for rahearing and/or BUg­

ge8tion for l"ehearing en banc [hereafter 
"petition for rehearing"J. In the petition 
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for rehearing, Becraft once again argued 
that the federal tax laws are inapplicable to 
resident United States citizens. 

Upon receipt of the petition for rehear­
ing, we, $'/ta sponte, issued a show cauIJe 
order requesting Becraft to explain why 
damages in the sum of $2500 should not be 
uses sed against him for filing a frivolous 
petition 10J: I'Ghea.~g. StJ6 A~dix A. 

\ 

We have now rt!viewed Becraft's several­
hundred-page reply to our show cause or­
der [hereinafter "reply"] and have reached 
the conduoion th"t Becraft's conduct war-

rants sanctions. ~ 
Federal RuJe of Appellate PI'O(!MU 38 

provides this court with the authority 
impose sanctions to deter frivolous appeals 
and to con~erve limited federal Judicial re­
BOUJ'CP.9.1 See, t!.ll., Grimes II. Commis­
sioner, 806, F.2d 1451, 1454 (9th Cir.1986) 
(per curiam); Tmhimovlck v. Commission­
er, 776 F.2d 873, 876 (9th Clr.l985); Nun­
ley 11. CO?nmiuione~, 758 F.2d 372, 878 
(9th Cir.1985) (per tmriam). Pursuant to 
Rule 88, sanctions may be imposed against 
pro 86 litigants, Grimes, 806 F.2d at 1454; 

, Trohim01Jich, 776 F.2d at 876, litigants rep-
resented by counsel, Fint /nve8tof'B Corp. 
v. America.n Capital Financial S6'M1ices, 
Inc., 828 F.2d 307, 810 (9th Cir.l987); WiN­
ctmrin 'IJ. Glick, 782 F.2d 670, 678-74 (7th 
Cir.1986), and/or directly against apptlllJate 
counsel. Nevijel v. North Coast Lifo [7U1. 
Co., 651 F.2d 671, 676 (9th Cir.1981); Cogh­
lan v. Stb.rkey, 862 F.2d 800, 818 (lith 
Cir.1988); Bmley v. Co.mpb~ll. 8S2 F.2d 
1604, 1511 (10th Cir.1987). 

I. Rule 38 provides: 
H a court of aweals shall determine thlt an 
aPl)Cal is frivolous. it may award Jua damages 
and single or double CO$l$ to the appellee. 

Z. While Becraft dl!Vot~ a good portion of his 
brief. petition for rchearinl. and "'Ply to a 
discussion of tbe struCture of the Internal Reve­
nue Servi~" and the COJ\b:'ol numbers clesignated 
to income tu forms putSUant to the Paperwork 
R~""1ion Act, he dues &0 onl)' lQ provtdc sup-

(

POrt for his fundamental ,proposition that the 
Sbru:entlJ Amendment does not authorize a di­
rect non-apponioncd tax on citizens residing itl 
the United States. Hence, his entire legal ugu. 
ment hlngr,!i on the eoru:titutiolUllity of £""",y 
taxin; resident United States citizens. Addition­
Ally, we note that rnvc;h of Bcci'aft'a reply Is also 

In assessing the propriety of appellate i 
sanetions, we must determine whether the 
fssue raised on appeal-or as in this '8 
petibon for I'8heai'lDg-ie indeed 'volou 
It is well Bettled that an appea 18 0 OUB I 
when the result is obvious or the lU'gU­
menta of error are wholly without merit. 
Grimes, 806 F.2d at 1464: GotttulO fJ. PflCO­

rella, 733 F.2d 709, 710 (9th Cir.1984); De­
witt 1.1. Western Pcwtfic Ra.ilroad Co., 719 
F.2d 1448, 1451 (9th Cir.1983). We have no 
hesitation concluding that the petition for 
rehearing filed by Beeraft in this case 
meets the frivolity &1aDdard. 

Notwitbstanding Becraft's insistence 
that hiB argument. ~arding the inappliea­
bility of the feden! income tax laws ,to 
resident United States citizens raises nu­
meroll$ complex issues, his position can 
fairly be r8duced to one elemental proposi­
tion: The Sixteenth Amendment does not 
authorize a direct uun-apportioned ineome 
tax on reGident United States citizens and 
thus such citizellA are not subjeet M the 
federal income tax laws.Z We hardly need 
comment on the patent absurdity and fri­
v~Iity of $uch a proposition. For over 75 
years, the Supreme Court and the lower 
federal courts have both implicitly and ex· 
plicitly recognized the Sixteenth Amend­
ment's authorization. of a non.:!,pportioruild 
direet income tax ·OD United States citizens 
residing in the United States and thus the 
validity of the federal income tax laws as 
applied to such citizens. Slle. e.lI., B'MUIht!­
ber v. Union Po.cific Railroad Co., 240 
U.S. 1, 1?-19, 36 8.Ct. 286, 239-42, 60 L.Ed. 
499 (1916); WaP'Cl, 838 F.2d at 1689; Lovell 
tI. United States, 755 F.2d 517, 519 (7th 

devoted to a discuaiftn of tbi! limitation'" of 
fedaaJ jurisdiction 10 United States territories 
IlI1d the Distria of Colwnb~ ;lind thu, the inap­
plicability of the! federal income tax laws to a 
reSident of one of till: 5Iat~ We are ljOmewhat 
perplexed as to why he included this contentloa 
in his· reply since be oraiUed any feferencc to 
this; issue in the peli1iacl fo,," Rhcaring. In any 
event, as Becraft shoald be weIl aware, this 
claim also bas no semblance of merit. The 
Eleventh Circuit stDOrDarily reiected !hi! identi. 
cal argument in Unital Stdt&r II. Warct 833 F.2d 
IS38, 1530 (I Uh CIr.198'7), cerro .:klli"J. - U.S. 
-, 108 S.c.. 1576" 99 L.Ed.2d 891 (1988), 'a 
WISe 11\ which BCt:l~ sented as 'the defendant's 
'appellate counsel. 
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~uUS FoM !l47 (9dIClIr. '989) 
Cir.1984); Parkw v. Commi8$icmer, 724 tion of sanctions. Se6 Coghlan, 852 F.2d 
F.2d 469.471 (6th Cir.1984); United States at 814 ("Bad faith may aggravate the cir-
11. Romero, 840 F.2d 1014, 1016 (9th Cir. cumst:Ances jUlltlfying, sanction", .... ") 
1981). Indeed, in Lovel~ olle of the more Moreo\ter. we bt1llieve that ,Ml'. Becl'aft's 
recent e~lae8 explicitly n!jecting a Sixteenth li~ recorDn the federal appellate i 
Amendment arguDumt virlmdly id@ntjOQI to c 1iiiSimonstrates the necessity of send­
Becraft's position in this case, the c:o~ ing a message to Becraft that frivolous 
sanctioned the pro 06 appellants for nnslDg arguments will no longel" be tolented. 
this IlnQ other federal tax exelDption claims Our research reveals that we are not the 
On appeal. See Lovell, 755 F.2d at 520. If first appellate court in which BeCl'aft has 
a claim is sufficiently frivolous to w~t mised this patently lrivolous Sixteenth 
sanctions against a pro 86 appellant, It Amendment claim. In Wtl.rd, a ease in 
unarguably supports the M$~5Z1ment of which Becraft served as defendant's appel­
sanctions again$t a seasoned attol"ney with late collnsel 866 Sfl.pr«, n. 1, the Eleventh 
considerable experience in the federal Cireuit cha:a~zed M "utterly without 
courts. merit" the identical argument raised by 

In reaching the conclusion the Becraft's Becraft hen! regarding the applicability of 
petition for reheMing is f.rivoloUD, we rely the federal tax Jaws to resident United 
not only on the fact that the argument is in States aitizens. 838 F.2d at 153S. More­
direct conflict with "fll'mly established over, . Becraft also advaneed the patently 
rules of law for which there Is no arguably frivolous claim in Ward that the federal 
reasonable expeetAtion of reversal 01' favor- Income tax la\Vi apply only to residents of 
able modification," McDougal v. Commis- federal t.erritoriq and the District of ~ 
sioner, 818 F.2d 453, 465 (5th Cir_1987), but ltunbia. ld.; see supra.. n. 1. 
also on the fact that tbil5 wholly merltless UnfortUnately, Becraft's reeord of ad. 
claim was pressed in a petition for l"!;!hear- vancing wholly meritless claims does not 
ing after this court had already SWOlllarily end with Ward. Unit6d States v. Stahl, 
rejected the claim and characl:erized it as 792 li'.2d 1438 (9th c-U'.1986). C61't. dmied, 
having no baais in Jaw. ThUIJ, the result of 479 U.S. 1086, 107 S.Ct. 888, 93 L.Ed.2d 840 
the petition for rehearing was even more (1987), and United SttJtes v. Sitka, 845 
obvious than the initial appeal. F.2d 43 (2d Clr.), ~ denied, _ U.S. 

Indeed, it is beyond oar compn!hension _, 109 S.Ct. 77, 102 L.Ed.2d 64 (1988), 
that a competent attorney, which Becraft appeals in which Becraft served as eo-coun­
certainly is, could harbor a good faith bo- sel and counsel respectively, ad~ssed the 
lief that this panel or the court sitting en clailD that the SixteeIlth Amendment was 
bane WOuld reconsider the rejection of Nel- nevel' pt'Opel'ly :t'atified and that therefore 
!Ion's claim of federal tax exemption. the federal courts lack jlll'i$dictiob to enter­
While a imding of bad faith is not neees- tain tax e\Taaion prosecutions. Needless to 
sary' to impose' sanctions under Fed.R. $ay, both courts soundly rejected this con­
App.P. 88, se6 Coghlan, 852 F.2d at 814- tention_ See Sitka, 845 F.2d 44-47; Stahl, 
815 (bad faith not Rquired element 01 im- 792 F.2d 1438-1441. Becraft's record in 
position of sanctions under rule 38); Bm- the federal courts thus exhibits an alarm­
ley v. Campbell, 832 F.2d at 1512 (finding ing willingn~s to uUUze appellate court 
Qf l5ubjective bad fatth unnecessary to im- resources tn adjudicate claims that 0. eom­
pose sanctions und@r Rule SS); Gnmu, petent attorney should realize have no rea-
806 F.2d at 1454 (''The purpose of RuJe S8 
. .. is to induce litigants to conform their aonable possibility of success. 
behavior w the governing rules, regardless Based on Becraft's conduct in this case 
of their subj@etiv~ bl;!lief."), the fact that .bd prior cases, it i5 clear to UB that Be­
Becraft likely filed the petition for hearing craft has no appreciation for: the limited 
absent a good faith belief of its jU$tifica- nature of the fedetal judicial felJources 
tion Clontributes to our strong conviction upon which all aggrieved individuals de­
that Becraft's conduet warrants the imposi- ~nd for vindication of statutory and con-

'j ,. 
'j 

! 
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stitational rights. For if he did have re-. 
8peet for the extreJne dernanda constantly 
placed on the court's :resources, he would 
not continue to URe the CQu.rt8 aD testing 
ground for reV"isioniat historical thooriea 
that haV"e absolutely no basi$ in law. 

While we are in general 8ctOl'd with the 
Seventh Cirt!uit's statanent that "[c]riroinaJ 
defendants and their lawyeHl ~UAt abide 
by the rules that apply to other litigants, 
. •. including the principle that litigating 
pMition~ mbst have some foundation iq 
existing law or be s1lJ)ported by realloned, 
colorable arguments for change in the 
law," Wisconsin fl. Glu:k, 782 F.24 670, 678 
(7th Cir.198R) (citAtion omitted), we are hea­
itant to eXefCise our power to sanction UD­

der Rule 88 against eriminal defendants 
and their CQunsel. W1tll respec!t to counse~ 
such reludane4'!, as -monced by the ab­
sence of authority imposing sanctions 
against defense COunsell prnnarDy sterns 
nom Our concern that tile threat of sanc­
tions may chill a defeD£Ei counsel's mlling­
DesS to advance now1 positions of f"U'St 
impression. Our ooastitntionaUy mandated 
advo~ary system of criminal Justice cannot 
function properly unJ4!M def~se counsel 
feels at liberty to press aU claims tbat 
could conceivably invalidate his client's con­
victiQu. Indeed, whether Qr not tile prose­
cution's case is forced to survive tM "cpuoi­
ble of meaningful adversarial testing" may 
Qtten depend upon defense counsel's will­
ingness and ability to preSlJ forward with a 
claim of first impression. 8M United 
StatQs ,/), Cronic, 466 U.S. 648, 656, 104 
S.Ct. 2039; 2046, 80 L.Ed.2d 657 (1984). 
MOl"@Over, beca.bSg of the I!ignificaat Uberty 
deprivation often at ~e in a ttiminal 
prosecution. courts generally tolerate argu­
ments on behalf. of cttiminal defendants 
that would likely be met with :sanctions if 
advanced in a civil pro&:eeding. See Glick, 
782 F.2d at 673. 

3. Our :research did not reveal any c:I$C in which 
die '''Qun has imposed sanctions on defense 
counsel under Rule 38 aod only ODe case in 
whlcl! &anctfOnli wen:: assessed agai~ a crimi· 
nal defendant. ~ GlicJ:. 7112 F.ld lit 671-74 
(~te criminal defendants sanctioned r~ bring. 
ing frivolous a~1 a&er IIncucc:esafully at­
tempting to remove their sDII: c:riminal prosecu· 
tlOn .. to fed"RJ cDUn). 

Notwitbatancting the legitimate counter· 
vailing concerns that al!Company lrnpo$ing 
sanctions against defense eounsel, we \ 
nev8nheless believe that when a erimina) 
def4'!t)se (!()unael reasserts an argument in a : 
petition for rehearing whJ(~6 was sDanmBri- ' 
11 rejected OU dfrict appeal, and wnich flies 
in the face Of unimD1guous, firmly estab­
lished law, tJit~t attOrney e7'pOs8s himself to 
the irnposition of sanctions under Rule 38. 
Accordingly, we order Becraft to pay 
,2,500 in ·damages. With so many worthy 
claims waiting to be adjudicated, we are 
not obliged to stand by sil@ntly when an 
attA;lrney repeamdly breaches his protes· 
aiomd responSibility to the court. 

We are tully confident~ .......... ~ 
ment of sanGUone for . frivolous titlon 
for rehearing in this case will have no . 
deterrent erred; on Utigants and attomeys' 
advancement of reasonably based novel po­
sition/l in the future. We sincerely hope, 
however, that this assessment ~n deter 
Becraft from asking this and other federal 
CQurts to eJqJend more time and resources 
on patently frivolouB legal pt)l5itions.· 

The elm of thia Conn shall enter a 
judgment in the sum of '2,500 in fa".ol' 01 
the United StateA of Alneril!a and against 
Lowell H. Be~ Jr. 

APPENDIX A 

ORDER 
Counsel for the Appellant Lowell H. Be­

craft, Jr., 209 LbJcoln Street, HuntsV"ille, 
Alabama 35801, ill ordered to show cause 
why darna~e$ in the abln of $2,500 should 
DOt be imposed upon him for filing a friv· 
oIOU8 petition fot' rehearing and suggestion 
fol" I'CIhearing en bane. 

The reASons lor the issuance of this or­
der to show cause are SA follows: 

4. We wish to emphuizlll that oW" d~isJon In tllis 
Cl\5e should not be IUd Q authority for impo~ 
illfl 5IlftctloD~ apinsr a crUninaJ dc:fenSe counsel 
for a frivolous direct apJ)cal following eOn vie. 
dOn; we express DO opinion on whether or in 
what circ:umstaDDI!!J Rulli! ]II sanctions mDy be 
imposed for such an appeal. 
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THOMPSON v. U.S. DEPT. OF LABOR 
ate ... ", F.2cI !I!II (~ar. 1989) 

551 
APPENDIX A-ContiDued waateful; time-c:onsuming petitions requir· 

1. Appell~nt Kenneth N olson was con- . ing consideration by not only a three·mem. 
victed in the United States District Court ber panel of the CO\lrt but also the entire 
for the District of Nevada on three counts court because of the en bane suggestion. 
of failure to file Income taJ:. returns in 10. PUrSuant to F.R.App.P. 38, thi6 
violation of 26 U.S.C. § 7203. court has the authority to impose sanl!tions 

2. By memorandum disposition dated to deter frivolous appeal$ and to conserve 
March 22; 1989, this court ~ll'JQed the federal judicial resources. See, e.g., First 
judgment of the di:strict court Investor$ Corp. v. Ammco.n Capital Pi-

3. On appeal, Nelson claimed, inter nancial Services. Inc.., 828 F.2d 307, 310 
alia, that the district court erred in re- (9th Cir.1987); Trokimovick v. Cotnmis­
fusing to give his proposed jury instruc- non.e,,; 776 F.2d 873, 875-76 (9th Cir.1985): 
tione eoncerninlf; hie theory tm.t a United Nunl"Y v. Oommi88ioner, 758 F_2d 372, 
States citizen is not a ''llerson'' and that his 373 (9th Cir.1985) (per euriam); Stites v. 
wages were not "income" within the mean- Un.ited States Government, 746 F.2d 1085, 
ing of the Internal Revenue O>de. 1086 (5th Cir.1984) (per curiam). 

l
4. In !!ffirming NeI$on's ecmviction, this Tharef'ore; Lowell H. Be~aft, Jr., is or-

court emphasized that his eGutruction of dered to show cause as set forth in this 
the Internal Revenue Code has been con- order. . 
l$i15tently rejected by federal courts and had All documents in opposition to this order 
no basis in law. must be filed with the Clerk of this courl 

6. On April 5, 1989, LoweD H. Becraft, within 20 days from the date of the filing 
Jr., as attorney for Appellant Nelson, filed of this order. 
wi~h this court a petition fol' rehearing and The Clerk of the Court shall serve a copy 
suggestion for rehearing en banc. ot this order upon Mr. BGcJoaft by United 

6. In this petition, Nelson realleges the States mail and Shilll furnish counsel for 
inapplicability of federal tax laws to income appellee with a copy of this order. 
ea.rned by United Statel5 citizeM. 

7. Counsel for Nelson admowll'!dges in 
his petition that this issue had. been 
presented to, and rejected by, this court in 
its memorandum disposition ol March 2Z-
1989. 

~ 8. While the court did not impose sanc­
tions in its memorandum dispOSition, the 
issue of the applicability of fedeJ:'al tax 
laws to this case was and is patently friv­
olous as ·it finds no support in the Internal 
Revenue Code' and Ignores clear legal 

recedent. See Malhint ~. S Cal. Retail 
Clerks Union, 735 F.2d 1133, 1187 (9th 
Cir.1984), cert. denied, 469 U.s. 1189, 105 
S.Ct. 969, 88 L.Ed.2d 965 (1985) (appeal 
frivolous when "result i9 obvio~ Or [when] 
the claims of error are wholly without mer­
it"). 

9. Frivolous petitions such as this Im-
pose an unjustified burden dn the federal 

U
"1'UdiCiary. To raise the same frivolQUS con­

tention on a petition for rehearing and sug­
gestion for en bane review forot:f thi:ll court 

to consider sanctions in order to assure 
that its responsibilities are not hindered by 

8$; F .2C1--14 

Blaine P. THOMPSON, Petitioner, 

v. 

UNITEn STATES DEPARTMENT OF 
LABOR, ResJlOndent. 

. No. 87-7509. 

United States Court of Appeals, 
Ninth Circuit. 

Argued and Submitted March 15, 1989. 

Decided Sept 8, 1989-

Former employee sought review of or­
der of Secretary of Labor dismissing his 
complaint under the "nuclear whit,itleblow­
el' protection law." The Court or Appea.ls, 
Boochever, Circuit Judge, held that: (1) 
Secretary of Labor could not dismiss com­
plaint based On settlement between employ. 
~e and employer where the eettlement was 
intentionally silent as to whether settle-
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PRIVILEGED/CONFIDENTIAL ATTORNEY CLIENT/WORK PRODUCT 

I. INTERPRETATION OF PROVISION THAT ~LTERNATIVE TIMBER "SHALL 
NOT COUNT AGAINST CURRENT ALLOWABLE SALE QUANTITIES II 

A. 2001(k) (3) allows agencies to exceed timber targets by 
volume of alternative timber 

B. Congress intended the language in 2001(k) (3) to 
prohibit the agencies from counting alternative timber 
in calculating timber targets 

C. PSQs cannot by used 

Responses 

1. Plain language of statute does not prevent agencies 
from using PSQ for alternative timber. 

Agencies would report lower PSQ than originally 
estimated, separate from report on alternative 
timber 'mandated under subsection 2001(k) (3). 

If report shortfall in PSQ, consider policy 
implications and potential impacts on 
litigation before Judge Jackson. 

2. Reduction is proper as PSQ is a "goal," calculated 
for sales over the next decade with annual PSQs 
fluctuating. 

3. If alternative timber cannot be taken from PSQs, 
compliance with all provisions of Act is 
impossible. 

Dependent upon showing that alternative timber 
must satisfy standards and guidelines. 

y 
Issues if PSQs are not used / 

\/ 
1. Alternative timber outside PSQs should comply with 

standards and guidelines. 

"Notwithstanding any other provision of law" does 
not apply to subsection (k) (3) . 

Necessary to retain credibility before Judge 
Dwyer. 

2. Address assumption by Dwyer that PSQs represent 
maximum timber that would be harvested. 

3. Address questions re why timber was not produced 
as part of FY 96 Forest Plan program. 
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TERMINATION OF 2001(K) AND OBLIGATIONS h"\ (e - c. eM. L...o.., -' / -i . 
TO PROVIDE ALTERNATIVE TIMBER UNDER (K) (3) 1"",.,1. L....,..., ~<- kcA-.­

i'-'\ ~~~ C<....fT: 
Generally: Decision that alternative timber must be \~J. 

immediately provided should not drive a 
decision re compliance with standards and ~ Jot~1 
guidelines. ~CLA~\1A.""", ~ ~ 'tC 

-Z...,.... ...... '-'-".oL. 

Argument 

Rights and obligations under 2001(k) (1) 
and (k) (3) terminate on September 30, 1996 

Subsection 2001(k) (1) provides that covered 
contracts be "permit [ted] to be completed in 
fiscal years 1~95 and 1996." 

Contrast with subsection 2001(j) specifying that 
Act's protections remain in effect as to timber 
sale contracts offered under subsections 2001(b) 
and (d). See also Section 318 (k). 

Industry has supported such an interpretation. See 
July 27, 1995 post enactment letter and 
oppositions to stays. 

Alternative timber is a "term and condition" of 
the Act that does not continue in effect. 

Advantages 

Trees not cut by September 30, 1996 cannot be harvested 
under Act. 

Potential challenges 

1. Claims of agency delay in complying with Act and 
not supplying replacement timber. 

Agency response 

Delay has not been due to agencies' actions, but 
due to challenges by industry of k(2) 
interpretation. 

2. Providing alternative timber by September 30 
deadline is not impossible if compliance with the 
standards and guidelines is not required. 

Potential risks: Several 
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In order for the proposal to work, the the agency would need concurrence from 
all parties involved on the following assumption: 

ASSUMPTION 1: VOLUME MAY BE FOUND ON OTHER NWFP FORESTS IN OREGON AND 
WASHINGTON 

ASSUMPTION 2: STUMPAGE (value) WOULD BE ADJUSTED TO COVER DIFFERENCES IN 
LOGGING COSTS 

ASSUMPTION 3: ALTERNATIVE VOLUME WILL COMPLY WITH THE POLICY TO BE CONSISTENT 
THE NW FOREST PLAN (MINOR ADJUSTEMNTS MAY BE NEEDED BASED ON 
LOCAL SITUATION TO PROVIDE THE BEST POSSIBLE ENVIRONMENTAL 
PROTECTION) . 

ASSUMPTION 4: ALTERNATIVE VOLUME WILL COME FROM THOSE LANDS ALLOCATED TO 
PRODUCE THE PSQ IN THE AMAs AND MATRIX. 

ASSUMPTION 5: STANDS OF MEDIUM AND LARGE CONIFERS IS WHERE ALTERNATIVE VOLUME 
WILL HAVE TO COME FROM 

ASSUMPTION 6: PROVIDING ALTERNATIVE VOLUME CANNOT REDUCE THE REGION'S ABILITY 
TO PRODUCE THE PROBABLE SALE QUANTITY (referred to in 2001(k) as 
"annual sale quantity") AS STATED IN THE NW FOREST PLAN, 533,000 
MBF, THROUGH TIME. 

ASSUMPTION 7: ALTERNATIVE VOLUME IN MOST CASES WILL REQUIRE THE SAME 
PREPARATION AS NEW SALES, (time and resources), i.e. WATERSHED 
ANALYSIS, OWL AND MARBLED MURRELET SURVEYS, etc. THIS WORK IS IN 
ADDITION TO THAT PLANNED AND BUDGETED FOR IN FY96, 97, 98, AND 
99. 

ASSUMPTION 8: ASSUMING THE DECADE STARTED IN 1994 AND IT WILL BE 1997 BEFORE R6 
HAS A SALE PROGRAM AT THE FULL PSQ LEVEL, R6 HAS A CURRENT UNSOLD 
BACKLOG IN EXCESS OF 600,000 MBF. BY USING THIS BACKLOG FOR 
ALTERNATIVE VOLUME, R6 WILL BE ABLE TO PRODUCE THE PSQ OF 533,000 
MBF IN FUTURE YEARS. 
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I. UNIVERSE OF SALES AND VOLUME EMBRACED BY 2001 (k) 

Table A 
All 2001(k) Timber Sales 

Vol. 
Agency No. of Sales MMBF 

BLM 44 212 
USFS: 

NWFP 78 332 
Eastside 31 104 

Total 153 648 

A. Sales not a part of the USFS Alternative volume issue 

1. BLM sales will be addressed by that agency: Vol: 212,000 
2. USFS Eastside sales are not at issue here 

in relation to the NW Forest Plan: Vol: 104,000 
3. NWFP sales previously awarded or released 

MBF 

Mer.' 

are not at issue here: Vol: 106, 000 MBF 

II. Alternative Volume Needs 

A. Suspended units in awarded sales remain at issue under section 2001(k), 
as to the question of alternative voume. Suspension of units is due to 
marbled murrelet or spotted owl. 

Table B 
NWFP Awarded Sales with Suspended Units 

Suspended Units Suspended Units Not 
Meeting Court's Meeting Court's 
Nesting Criteria Nesting Criteria Total 

# Ac Vol MBF # Ac Vol MBF # Ac Vol MBF 
40 954 51065 104 3067 175075 144 4041 226140 

prepared Feb. 16, 1996 by Region 6, USFS 
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B. Unawarded Sales remaining at issue under section 2001(k) 

Table C 
NWFP Unawarded Sales 

where Alternative VO.lume may be desirable 
for other than Nesting 

# units Vol. MBF 

Umpqua 
Siskiyou 

45 
5 

905 30600 
143 4590 

TOTAL 50 1048 35190 

C. Total Needed Alternative Volume 

Table D 
Needed Alternative Volume 

Required by Hogans Decis~on: 
Required if Occupancy Definition is used: 

51,065 MBF (954 acres) 
226,140 MBF (4,041 acres), 
includes 51,065 MBF above 

35,190 MBF (1,048 acres» Non-nesting units: 

Total: 261,330 MBF (5089 acres) 

. III. Availability of Alternative Volume 

ASSUMPTION 1: VOLUME MAY BE FOUND ON OTHER NWFP FORESTS IN OREGON AND 
WASHINGTON 

ASSUMPTION 2: STUMPAGE (value) WOULD BE ADJUSTED TO COVER DIFFERENCES IN 
LOGGING COSTS 

The following forests are considered to be within the area where alternative 
volume could be found: 

Washington 
Gifford Pinchot 
Mt.Baker-Snoqualmie 
Olympic 

prepared Feb. 16, 1996 by Region 6, USFS 
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Oregon 
Mt. Hood 
Rogue River 
Siskiyou 
Siuslaw 
Umpqua 
Willamette 

page 2 
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ASSUMPTION 3: ALTERNATIVE VOLUME WILL CO~LY WITH THE POLICY TO BE CONSISTENT 
THE NW FOREST PLAN. ?i{Z.3[ 9.S ~ 

ASSUMPTION 4: ALTERNATIVE VOLUME WILL COME FROM THOSE LANDS ALLOCATED TO 
PRODUCE THE PSQ IN THE AMAs AND MATRIX. 

ASSUMPTION 5: STANDS OF MEDIUM AND LARGE CONIFERS IS WHERE ALTERNATIVE VOLUME 
WILL HAVE TO COME FROM 

AMAs: 
MATRIX: 

TOTAL 

Table E 
Available Lands for Replacement Volume 

on above listed National Forests 

PSQ 
Acres 

347,000 
1,270,000 

1,617,000 

Medium and 
Large Conifer 
Acres (equates to suspended kind and value) 

96,000 
406,000 

502,000 

WE HAVE 502,000 ACRES OF MEDIUM AND LARGE CONIFERS FROM WHICH TO FIND 
ALTERNATIVE TIMBER OF EOUAL VOLUME, LIKE KIND AND VALUE 

ASSUMPTION 6: PROVIDING ALTERNATIVE VOLUME CJ~~!O~ P~DUCE THE REGION'S ABILITY 
TO PRODUCE THE PROBABLE SALE QUANTITY (referred to in 2001(k) as 
"annual sale quantity") AS STATED IN THE NW FOREST PLAN, 533,000 
MBF, THROUGH TIME. 

ASSUMPTION 7: ALTERNATIVE VOLUME IN MOST CASES WILL REQUIRE THE SAME 
PREPARATION AS NEW SALES, (time and resources), i.e. WATERSHED 
ANALYSIS, OWL AND MARBLED MURRELET SURVEYS, etc. THIS WORK IS IN 
ADDITION TO THAT PLANNED AND BUDGETED FOR IN FY96, 97, 98, AND 
99. 

IV. Funding and Staffing needed to provide 261,330 MBF of Alternative Volume 

Table F 
Funding to Provide Alternative Volume 

51 MMBF Subj ect to Court Decision: 
Volume 

FY MBF $/MBF Total 
96 20,000 80 $ 1,600,000 
97 20,000 80 $ 1,600,000 
98 11,065 90 $ 991,000 
99 90 

Total 51,065 $ 4,191,000 

prepared Feb. 16, 1996 by Region 6, USFS 
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210 MMBF Remainder in Question: 
Volume 
. MBF $/MBF Total 

$ 
70,000 80 $ 5,600,000 
98,935 90 $ 8,904,000 
41,333 90 S 3,720,000 

210,268 $18,224,000 
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V. Sec. 2001 (k) 

A. (k) (3) requirements: 

1. "Equal volume" means equal board feet 
2. "of like kind and value" means same species of tree, same grade 
and auality (diameter and lack of knots which increases with ~ge) 

B. (k) (2) and (3) position 
1. Suspension of units is limited to nesting units only and 
alternative volume under (3) is applicable to only suspended nesting 
units. 
2. With additional time, staff and funding, the alternative volume 
for suspended units for nesting can be provided. 

ASSUMPTION B: ASSUMING THE DECADE STARTED IN 1994 AND IT WILL BE 1997 BEFORE R6 
HAS A SALE PROGRAM AT THE FULL PSQ LEVEL, R6 HAS A CURRENT UNSOLD 
BACKLOG IN EXCESS OF 600,000 MBF. BY USING THIS BACKLOG FOR 
ALTERNATIVE VOLUME, R6 WILL BE ABLE TO PRODUCE THE PSQ OF 533,000 
MBF IN FUTURE YEARS. 

3. Alternative volume for non-nesting reasons cannot be accomplished 
under Sec. 2001(k) 
4. Legislative remedy or adjustment in policy is required for 
alternative volume for non-nesting units 

C. (k) (1) 

1. Does section 2001(k) expire at the end of FY96? 

a. Industry: subsection expires on Dec. 31, 1996; 
"notwithstanding any law" protection dissolves; and alternative 
volume provided after Dec. 31, 1996, will be subject to all 
environmental procedures and litigation. 

b. R6 position: 

1. Given the posture of the govt in the Glickman case, the 
45 day requirement was tolled (failed to run). Govt agreed 
to waive its potential defense argument that no obligation 
ran past 45 days after enactment. In all fairness to 
beneficiaries of this law (industry), the court is unlikely 
to find (k) expires due to the protracted litigation in 
which the govt agreed not to argue a "time defense". 

c. Recommendation: 

1) Govt makes an express promise to provide alternative 
volume beyond the end of FY96. 

2) Such a promise could be in the timber sale contract, 
legislative remedy or a stipulated agreement with contract 
holders in the Glickman case. 

prepared Feb. 16, 1996 by Region 6, USFS 
PRIVILEGED AND CONFIDENTIAL 

DRAFT 

page 4 
PRIVILEGED AND CONFIDENTIAL 



President's Plan Timber Offer 
USDA Forest Service- Region 6 
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~ * * PRIVILEGED * * * 
ATTORNEY-CLIENT DOCUMENT 

MEMORANDUM 

TO: Diriah Bear, CEQ 

FROM: Lois Schiffer, DOJ 

CEQ 
OAAG ENRD 

RE: suspension of Salvage Sales 

February 21, 1996 

You have asked that we review the legality of suspending the 
salvage timber program in one part of the nation for a period of 
30 to 4S days to permit a full review of the salvage program. 
This would be done in response to numerous lette~s, concernS and 
allegations raised about salvage eales. Further, you have asked 
that we consider who should make the decision on such an 
administrative action. 

The Rescissions Act could provide support for a suapension 
or moratorium in order to consider the effects of salvage logging 
on live trees. The expedited procedures for emergency salvage 
timber sales provide that the Secretaries of Agriculture and dhe 
Interior in the deciSion document "at. the sole discretion of d,he 
secretary concerned and to the extent the Secretary concerned 
considers appropriate and feasible, [can] consider the 
environmental effecte of the salvage timber sa.le .... 11 § , 
2001(c) (1) (A)" The question of salvaging green t.rees, therefore, 
can be made a manda~ory consideration as part of the 
envi~onmental documentation required by the Rescissions Act. 
Givan the amount of discretion afforded the Secretaries, a ) 
decision to require such consideration should be highly 
defensible. 

In addition, the Rescissions Act sets forth that the 
Secretaries II sha.ll prepare, advertis'e, offer, and award contracts 
during the emergency period for salvage ti.mber sales.", § 
2001(b) (1). The emergency period does not conclude until 

I September 30, 1997. § 2001(a) (2). Moreo~er, the Secretary is 
I'to achieve, to the maximum extent feasible, a salvage timber 
sale volume level abo-v-e the programmed level ". " . ." § 
200~(b) (~). Given that the salvage pro9~am may be operating 
below the "p;rogrammed level,1I this language would seem to 

141 002 
IaIOOl 
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CEQ 
OAAG ENRD 

./ indicat«; that formal adopt.:l_on of a. suspension period o-r " 
~ morator1um on salvage sales could be challenged by industry , 
~groupB as violating the Rescissions Act. Legislative history, ( 

however t could support the full discretion of the Secretaries to 
proceed only with those salas that they believe should go 
forward. Sgg Conference Report. 141 Congo Rec. H 5049 (May 16, _ 
1995); Statement of Sen. Gorton, 141 Congo Rec. S 4875 (March 30, 
1995) . 

~v~n if a court were sympathetic to the timber industry's 
arguments, the remedy that any court could order would be 
limited. A court may be able to declare that the secretaries-J 
must terminate their suspensions, but no court has ~ver ordered 
that apecific sales he offered in the context of the salvage 
sale-

As to the beat person to make such an announcement, our bes~ 
legal posture would be if the Secretaries themselves made such an 
announcement, in the form of thQ QLa decision document, in lieu 
of the President. The Secretar~es are charged under the 
Rescissions Act with providing salvage timber sales, but they are 
also charqed with determining the proper environmental 
document.ati.on. -

Finally, this approach would seem to ~ork best if it could 

~002 

IgJ 002 

( 1) 

he implemented prospectively. That would mean that trom here on J~. 
forward all documents should consider the scope of salvage aalea , 
before a sale will be approved. 

If, however, the Secretaries wish to stop all timber 
harvesting, even where contracts have already been awarded, W~ 
will need to review the specific language in the BLM o~ ~orest 
Service oontracts and det@rmine what, if any. liability could 
arise from a suspension or moratorium. We'll be happy to work on 
that tomorrow, together with OGe and the Solicitor's otf1ce. 

I.' 



February 23, 1996 

Background . 
The ciml:ler salvag~ sale program under ehe Rescission Act has eargeted 4.5 
billion board feet for che p~riod of the Act which expires December 31, 1996. 
In April of 1995 eimber sal~ge esc1mates w~re made by ehe Porests. It was . 
esti~ted ehac there was 6~7 Ibillion board teec of timber·that was econamicalli 
operable with the provision df the Act in Plac::~. However it: was, also estimated: 
that. the Forest Service onlyjhad the admini~trativecapability to salvag~ : 
ap~roxim~tely 5.6 billion bo~d feec ehrough the end of FY 1997 .. It Yaslon 
th1S baS1S that the Secreeary agree to a volum~ of 4.5.BBP through December 31" 
i996. . , . I 

Actions 
. i 

The timber salvage program was: approached through a cooperati ve. interage~cy 
~emorandum of agreement. As ~art of the appro~ch in determining which sales 
would be salvaged there were ~~gional interage~cy meetings at which area~ and 
sales were·identtfied as the priority areas fo~ sa~vage and which areas ~ould 
likely have so many prOblems ~hat it would be bett~r to pick other areas; for 
the timber salva$e effort. ~s:noeed in the ba~kground above ehe~e was t~e 
flexibility in the volume th~~ was economically available ·to make these i 
decisions since organizationaalyve could only: salvage ehe 4.5 b~llion board 
feee. :This action helped eo ~l~inate what:wohld have poeeneial~y s~e of the 
most contentious or nproblem ll ( sales. 

. . , 
I 

~e interagency memorandum ofj agreement also laid· cue a prccedure for;el~vating; 
. disagreements be.t:ween the agebcies to higher l¢vels. To date, only one sale 
~as been eievaeed to the ag~ head level andlulti~tely it was.deciaed!bY the: 
~gencieB i~volved to defer ~:decision on the; sale to; the Chief~of ehe ,orese . 
~ervicei. He deci~ed to proceFd with 1:11e sale ~eer examining the questic;ms and: 
evidence Presented. : 

I 
I 

:qeher problems cap be ideneif~ed by lieigationithat has occurred. To:da;e 
~her~ have: been e~n ~l vage t~~~r. sales invol ~d in li eigae1on. The Foi'est 
Serv~cs has prev~led on ehe ~c1s10ns eo ~te~ The Act p~ovided a very ; narrow: 
scope of whac could. be ch~lle~ged. 

. i 
We c::analso get same sense ofiwhat salvage t~er sales might be.conside;ed a 
problem by ehe letters that b~ve come to the p~esident,. the Secretary, and 
Forese Service . Approximately: 15 sales have b~en· identified, by. people who do 
not want them cut'. i . I : 

i ' 
I 
! . . 

~ also' know that· people will: express concern <?bout sales in IIroadless~ ~reas 
~ven . though ehere, are no lega~: prohibi tions : to! cueting as aUChorl.zed by ~orest 
P.lans. I,t is ese!i.mac~d thae ~ess than 35 sale+ would fall into this eae~go:y. 

Type : of; Pr.oblem . 
Interagency disagreemene 
Sales in lieigatio~ 
Concern expressed by letter 
S;&1e& i~ roadleSB, areas 
Total 

f 

I 
i 
I 

To~al aalvage sales sold (est~I!'8.ee 

C:0'd 01 

Number:of sales involved 
1 

10 . invoLved 
15 
3$ 
61 Approximately 6~ o~ toeal 

ehru 2/96) ~,OOO 
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U.S. DEPARTMENT OF JUSTZCE 
ENVIRONMENT AND NATURAL RESOURCES DIVISION 

GENERAL LITIGATION SEC~lON 
601 PENNSYLVANIA AVENUE, N.W. 

WASH7NGTON, D.C~ 20004 

FAX NUMBER 305-0506, -0267, -0429 
CONFIRMATION NUMBER (202) 305-0504 

IgJ 0011013 

PLRASE DELIVER TO: 

To: Don Barry 208-4684 
Bob Baum 208-3877 
Dinah Bear 450-0753 
Ted :aoling 514-4231 
Peter Coppelman, 514-0557 

;Lois Schiffer, 
Jim Simon 

Al FerIa 514-4240 
Mike Gippert, 690-2730 

Jay McWhirter 
Tim Obst, 

Jeff Handy (503) 3.26-3807 
Nancy Hayes 208-5242 
Elena Kagan 456-1647 
Don Knowles (503 ) 326-6282 
Karen Mouritsen .219-1792 
Roger Nesbit (503) 231-2166 
Chris Nolin 395-4941 
Jim Sutherland(S03) 465-6582 
Tom Tuchmann (503 ) 326-6254 
Sue Zike (503 ) 32G-7742 

NUMBER OF PAGES: ..lL 
DATE: March 1, 1996 

FROM: Lisa Holden, (202) 305-0474 

MESSAGE: NFRC v. Glickman. Attached is our emergency 
motion for a stay as to the First and Last 
Timber Sales. We are awaiting a decision 
from Judge Hogan on our request that oral 
argument be held today. 
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1 KRISTINE OLSON 
United States Attorney 

2 JAMES L_ SUTHERLAND 
Assistant United States Attorney 

3 701 High Street 
Eugene, OR 97401 

4 Telephone: (541) 465-6771 

5 LOIS J. SCHIFFER 
Assistant Attorney General 

6 MIC~ELLE L. GILBERT 
EDWARD A. BOLING 

7 JEAN WILLIAMS 
ELLEN J. KOHLER 

8 u.s. Department of Justice 
Environment and Natural ResourceS Division 

9 P.O. Box 663 
Washington, D.C. 20044-0663 

10 Telephone: (202) 305-0460 

11 
IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

13 
NORTHWEST FOREST RESOURCE COUNCIL, ) 

14 ) 
Plaintiff, ) 

15 ) 
V. ) 

16 ) 
DAN GLICKMAN, is his capacity ) 

17 as Secretary of Agriculture, ) 
BRUCE BABBITT,in his capacity as ) 

18 Secretary of Interior, ) 
) 

Civil No. 95-6244-HO 
(lead case) 
Civil No. 95-6267-HO 
(consolidated case) 

DEFENDANTS' MOTION 
TO STAY JANUARY 10 
INJUNCTION AS TO FIRST 
AND LAST SALES 

~002/013 

19 Defendants.) (Expedited considerati n 
requested) I 

20 

21 

22 

23 

24 

25 

26 

----------~-----------------------------------) 
To avoid potentially conflicting injunctions, federal 

defendants move for a stay of this Court's January ~O, 1996 

injunction directing the release of the First and Last timber 

sales pending a decision by the United States District Court for 

the Western District of Washington on a recently filed motion by 

plaintiffs in SAS v. Thomas, No. CB9-160WD (W.D. Wash;). 

DEFENDANTS' MOTION TO 
STAY INJUNCTION AS TO 
FIRST AND ~ST S~~S -1-
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1 Upon issuance of this Court's January lO'order, because the 

2 First and Last sales were the subject of previous proceedings 

3 before Judge Dwyer of the Western District of Washington, 

4 including a pending motion to clarify and enforce judgment filed 

5 by SAS plaintiffs, the Forest Service sought an immediaL8 

G conference before Judge Dwyer to clarify the status of the First 

7 and Last sales. A copy of the notice was filed with this Court 

a 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

lS 

20 

21 

22 

23 

24 

25 

26 

on January lB. 

By order entered February 23, 1996 (attached hereto ~s Ex. 

A), Judge Dwyer held that the court would not vacate its prior 

injunctions as to four sales, Cowboy, Nita, South Nita and 

Garden, pending decision by the Court of Appeals on appeals sejt 

for hearing on May 6, 1996 of this Court's rulings concerning 

Section 200l(k). These four sales are the subject of this 

Court's January 10 declaratory judgment. However, as to the 

First and Last sales, Judge Dwyer found that because the sales 

"were never enjoined herein, no r~lief can be ordered in thi~ 

case." 

On or about February 27, 199b, plaintiffs in SAS v. Thomas 

renoted their original motions for summary judgment before Judge 

Dwyer, seeking a permanent injunction against the First and ,Last 

sa,les. See Renoting of Motions, attached hereto as Ex. B. On 

February 2S, 1~96, plaintiffs filed a motion to shorten time 

seeking to have the court consider the merits of their motions on 

March 6, 1996. See Motion to Shorten Time, attached hereto a 

Ex. C. 

DEFENDANTS' MOTION TO 
STAY INJUNCTION AS TO 
FIRST AND LAST SALES -2-

I 

1
',1:1' 
i ~ • 
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1. In light of plaintiffs' recent ~eque9t for an order 

2 permanently enjoining the First and Last sales, federal 

3 defendants may become sUbject to conflioting injunctions as to 

4 these sales_ Accordingly, federal defendants move this court LO 

5 stay its injunction as to the First and Last salas pending a 

6 decision by Judge Dwyer on the. renoted motions. 

7 Because the First and Last sales were the subject of' this 

8 Court's injunction, upon receipt of Judge D~~er's decision, by 

9 letter dated February 28, federal defendants notified counsel t.hat 

10 the Forest Service intended to issue award letters by close of 

11 business Friday, March l, 1996, absent a court order. In light 

l2 of the SAS plaintiffs' filings, federal defendants respectfully 

13 request an expedited telephonic conference before the close ot 

14 business on March 1 to consider this request for a stay of th's 

15 Court's injunction. All counsel of record have been advised 

16 defendants would be seeking an expedited hearing on this moti 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

DEFENDANTS' MOTION TO 
STAY INJUNCTION AS TO 
FIRST AND LAST SALES -3-

I 

: I' 
j!I 

:1 
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1 Daced this 29th day of Feb&uary 1996. 

2 Respectfully submitted, 

3 YRISTINS OLSON 
United States Attorney 

4 JAMES L. SUTHERLAND 
Assistant United States Attorney 

5 

6 

7 

8 

9 

10 

11 

12 

13 

l4 

LOIS J. SCHIFFER 
Aes~stant Attorney General 

~~d..r 
MICH IJLE L. GILBERT 
EDWARD BOLING 
JEAN WILLIAMS 
ELLEN KOHLER 
United States Department of 
Environment and Natural 

Resources Division 
General Litigation Section' 
P.O. Box 663 
Washington, 'DC 20044-0663 
(202) 305-0460 

15 Attorn€ys for Defendants' 

16 Of Counsel: 

17 JAY MCWHIRTER 
Office of the General Counsel 

18 United States Department of Agriculture 
Washington, DC 

19 

20 

2l 

22 

23 

24 

25 

26 

KAREN MOURITSEN 
Office of the solicitor 
United States Department of the Interio~ 
Washington, DC ' 

DEFENDANTS' MOTION TO 
STAY INJUNCT rON AS TO 
FIRST AND ,LAST SALES -4-

Justl.ce 
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~ (/ , rilED _[NTEREO 
--:;'lODciED _ RECEIVED 

FEB 23 1996 
.. l'IC,,"~& 

CI.EII" u S Ols~flileT ~oYR' 
WI!!;",11oI DISTiller O~ 1o\I.sIllN(;TO" 

I" f>E'uT"r 

,', \. . 141 006/013 

COpy RECEIVED 
FEB8S 1996 

t.lNIT~n STATES OISTRICT COURT tJl'ilrtU srAIt,S' AI OI{Nt~ 
WESTERN OISTRICT OF WASHINGTON SeattJe, ~hj" 

AT SEATTI.E 

SEATTt.E AUDUBON SOCIETY, et a1. , ) 
) 

Plaintiffs, ) 

) NO. CS9-160WD 
v. ) 

} ORDER ON SAS' S 
J'ACK WARD THOMAS, et. a1. I ) MOTION TO CLARI~Y 

) AND ENFORCE AND 
t>efendants_ ) WCLA'S MOTION TO 

) CLARIFY OR VACATE 
and ) 

) 
WASHINGTON CONTRACT LOGG~RS ) 

ASSOCIATION, at al., ) 
) 

Oefendants- ) 

Interven'J]:s. ) 
) 

The history of this ma~cer is set out in the order on Motions 

Heard on No~~mher 1, 1995 (Dkt. # 1188). Pla~ntiffs seattle 

Audubon Society, et. al. (collect.1vely "SAS"), seek an order 

,':determining that injun~tion9 issued herein in 1990 preelUd~ the 
' .. ! .. , ...... , ... , 

award of six timber sales in Oregon pursuant to Seetion 20 1(k) of 

the Fiscal Year 1995 Emergency Supplemental Appropriat1ons for 

Pisasc~r Relief and ResClssions Act (IIResciss1on~ At;t.") , Plb. L. 

No. 104·19. Defendants-~ntervenors Washington Contract Ldgge~s 

Aseociation and Northwest Forest Council, (collecl:1vely "WCLAI.) 

seek an order determining thac ehe injYnctions as to four of the 

} ~\ ORO ON SAS' S M'ne TO 
CLARIFY ANO £NFORC2. ETC. • 1 

---. ........... -:.--..... -.. -
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sales are no longer in effect. or in the alternative vacating 

2 ~hem; as to the other two sales, WC~ contends th~~ there is 

3 noching to deeide, as they were withdrawn by the Forest Service 

4 and motions to enjoin ehem were str1cken as mooc. The federal 

S de1endants, a9ree!ng with WCLA as to ~he two withdrawn sales and 

S wich SAS as to the four others, ask that the ~njunctions as to the 

7 latter be left in place pending the Ninth Cireuit's expedited 

s r~ling on the District of Oregon's recent decisions on the scope 

9 and meaning of Section 2001(k). The matte~ has been thoroughly 

'0 briefeo, and o~al argument was heard by telephone conference call 

" on Feb~uary 15, 1996. 

12 .Chief Judge Hogan, in the Dis~ric~ of Oregon, has hel that 

13 " [t]he plain language of section 2001(k) requires the agen to 

14 award ce.ta1n prev~ouely of£~red sa~es, even chose cancele O~ 

,S enjoined prior to section 2001(k) (l)'S enactment, so long as there 
I 

16 are no threa~ened or endangered birds known to be nesting in the 

17 sale unit. I' Northwes~ Forest Resource Council.,. et al, v . 

• >. ')'.' 18 Glickman. et al., No. C95-6244 (0; Ore. filed janua.ry 10, 1996 1 at 
,,\~;;::::,.,\.;: ," '. 

19 ~6-1'). This ruling was entered only a$ a declaratory judgment in , . . , ..... , ...•.... 
•• ·····:8 w.a.-20 ··-.regard to the four sales enjoined by eh~s court. before Section .. .' :. ...... ' .. 

"072 
ft:ill" AIR" 

200~{k). wo~ enacted: the other two sales, which had never been 

22 enjoined, were ordered released. SAS argues ~hat Seee~o~ 2001(kl 

23 was noe meant to res~rreot sales found to be in violation of 

24 Seetion 318 and then eaneelled. I~ eoneends Lha~ Seceion 

25 2001 (}c) (l.) , s requirement ehat. a sale be awarded "with no change in 

26 its originally advertised terms t 1\ in view ot sect:1on 31.8 (k) , S 

ORt> ON SAS' S MTN TO 
Ex. 

CLARIFY AND ENFORCE, ETC. - 2 
01 wm:l::! 

I' 

I 
III 

1"/11 



1: . 

' ........ . 

l . 

OJ/Ol/96 11:48 

, 
2 
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ineorporation of substantive terMS in1:o the contraccs "for the 

duration of t.hose sale contraccs," means that thos,Q 9ubgtant.ive 

terms still apply, and that, accordingly, no sale can go forward 

where they are violated. That issue will be argued in. the Ni1inth 

S Ci~cui~, on 3ppeal from the District of Oregon, in the week f May 

6 G, 1996. 

7 It the sales in question were logged -- or irrevocably 

S awarded for logging -- in t.he meantime, the harm would be irrepa-

9 rable. These 5ale~ were not only violative of Section 3161 they 

,0 would also contravene and jeopardize the Northwest Forest Plan. 

11 The injunccions prohibiting the feoeral defendants from going 

12 forwa~d wich the Cowboy, Nita, South Nita, and Garden sales, 

t3 entered herein, have never been vacaced, and the only one a~p~aled 

,. from was affir~ed by the Court of Appeals. The orderly adminis-

15 tration of justice. and the avoidance of ~rrepara~le h$~mt require 

16 that tbese injunctions not be vacated pending the Ninth Circuit 's 

17 decision in ehe appeals to be argue? in the week of May 6. If the 

1~ Court of App~a15 affirms the Oistriet of Oregon decision, this 

.' 19 ~ourt will vacate t.he injunctions: if it reverses. t:here will be 

... ': •. ' ':"20 no lega~ authority for the agency to proceed with these fo r 
:; rr.;.! :' :~~:t~: .. 
" .' 21 
. '-

22 

23 

24 

25 

26 

A¢72 
"f'\ ........... . 

s.a1es. 

~he First and Last sale3 a~e in a diffe~ent category. They 

Were never enjoined by this court but, instead, were volun~ari~y 
, I 

cancelled by the Forest serv1ce. A~ to them the D~strict of 

Oregon has issued not just a declaratory judgment but an injune­

tion requiring that they go forward under section 2001(k) - The 

ORO ON SAS' S MTN TO 
bx· A) r3 

l"'T,~ R T fOY ~Nn RNFor<C:E. ETC. - 3 
6G~8~0£G~2t6 01 3111~ - A3N~011~ 's'n 

I ;: ~.' i 
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, 
~ 

:3 

4 

S 

6 

7 

e 

9 

10 

11 

,2 

13 

14 

1S 

16 
... 

17 

18 

19 

........ ~009/013 

Cour~ Of Appe~l. will eaeide wheth~r they ar@ within the 8~ope of 

Section 2001(k). These two sales are noe the subject of any 

injunction issued herein.. a.nd. as to them, WCIJV s motion must be 

granted and SAS's motion denied. 

For the reasons stated, the court will not vacate the injunc­

eions as ~o the Cowboy, Nica, South N1ta t an4 Garden sales pend~ng 

the Court of Appeals' review, Get for hearing in the week of 

May 6, 1996, of the Di6tricc of Oregon's rulings eoncernin~ 

Section 2001(k). As to the F1r5t and Lase sales. which were never 

enjoined he~ein, no relief can be orde~ed in this case.. The 

motions are granted in part and. denied in part accordingly. 

The cler~ is di¥ected to send copies of .this order to 11 

counsel of .record. 

Dated: February 22, 199~. 

William L. Owyer 
United Staces ~~~tr~ct Judge 

. t"5i •• ;'<"'"20 ..... ~ .. , ........ .. 
. ... ~; .: ," 

, " ~:~ :' "~,:.. .'".. 

21 

.22 

2S 

26 

\::: X. 
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PATTI A. GOLDMAN (WSB #~4426) 
TODD D. TRUE (WSB #12864) 
KRISTEN L. BOYLES (WSB I 23806) 
Sierra C~ub Le9a1 Defense Fund 
70S Second Ave., suite 203 
Seattle, WA 98104 
(206) 343-7340 
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JUDGE DWYER 

5 Attorneys for'Plaintiffs 
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7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF WASHINGTON 

SEATTlJE AUDUBON SOCIETY, at al., ) 

Plaintiffs, 

v. 

JACK WARD THOMAS, et al., 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Civil No. CS9-1GO-WD 

RENOTING OF MOTIONS FOR 
SUMMARY JUDGMENT AND 
PERMANENT INJuNCTION AGAIN T 
FIRST AND LAST TIMBER SALE 

Renoted on Motion Calendar 
March 22, 1996 

17 In september 1990, plaintiffs Seattle Audubon society gt al. 

18 filed two motions for summary judgment and permanent injunctions 

19 challenging the First and Last timpar sales on the Umpqua 

20 National Forest. SAS' Motion for Summary Judgment and Permanent 

21 Injunction Against the Last Timber Sa~e (Sept. 5, 1990); SAS' 

22 Motion for Summary Judgment and permanent Injunction Against 

23 First Timber sale (Sept. 17, 1990). These sales had heen 

24 advertised under Section 318 of the Department of the Interior 

25 and Related Agencies Appropriations Act of 1990, Pub. L. No. 101-

26 121, Tit. III, 103, stat. 745-750 (1989) ("Section 318"). 

21, However, in these and other sales, the Fo~est Service,had 

RENOTING OF MOTIONS FOR SUMMARY JUDGMENT AND PERMANENT 
INJUNCTION AGAINST ~HE FIRST AND LAST TIMBER SALES 

.. 

1

"111 i 

II: : 



n3/01/96 11:49 
~0l1/013 

1 violated its obligations under Section 31S to "~ini~ize such 

2 fragmentation [of old growth forests) . . . on a national forest-

3 by-national forest basis." Section 31S(b) (2). Indeed, this 

4 Court held in this case that four other timber salQs were il19gal 

5 under Section 318 for this very reason. order (May 11, 1990), 

6 aff'd, Seattle Audubon Society v. Robertson, No. 90-35519' (9th 

7 cir. Auq. 27, 1990); Order (Sept. 29, 1990); order (Oct. 19, 

S 1990). 

9 Rath@r than face a similar court rulinq and injunct~on with 

10 respect to the First and Last sales, the Forest Service withdrew 

11 these sales. Accordingly, this Court struck plaintiffs' motions 

12 for summary judgment and permanent injunction as to these sales 

13 as moot. order at 1-2 (Oct. 16, 1990). 

14 

15 

16 

When Seattle Audubon asked this Court to rule on further 

motions for summary judgment as to these two sales (along wit~ 

three others), this Court declined because the controversy ha 

17 become moot. More specifica1ly, this Court held that because the 

18 

19 

20 

Forest Service had withdrawn the First and Last sales, and 

"(n)othing in the record sU9gests that the Forest S~rvice p1a s 
I 

to go forward with these sales[, t)here is accordingly no case or 

21 controversy as to them." SAS, No. C89-160WD & CS9-99(T) (WD (w.n. 

22 

23 

24 

25 

26 

27 

Wash. Mar. 7, 1991). The Court, however, specifically permitted 

SAS to renew its motion "should the Forest Servioe advertise or 

otherwise proceed with any of these five sales." Id. 

The Forest service is now otherwise proceeding with the 

First and Last timber sales under section 2001(k) of the 

Rescissions Act. Accordingly, seattle A~dubon.now renews its . .. 

RENOTING OF MOTIONS FOR SUMMARY JUDGMENT AND PERMANENT 
INJUNCTION AGAINST THE FIRST AND LAST TIMBE~ SALES - 2 -

',1 : " 

I::' , 
II', : 
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motions for summary judgment and permanent injunction with 

respect to these two sales. 

Because these two sales violated section 318, the authority 

under whlch they ~ere proceeding in 1990, they were illegal ab 

initio, and are still illegal since timber sales offered under 

section 318 continue to be "sul:lject to t.he terms and conditions 

of this section for the duration of those sales contracts. t. 

8 section 318 (Jt). Moreover, because Soction 2001 (k) expre'ssly 

141012/013 

9 includes the phrase IIsubject_to Section 31B," it carries torward 

10 section 318's legal requirements with respect to those sales, 

11 l~ke First and Last, that proceeded under that law~ 

12 On February 26, 1996, this Court refused to prohibit 

13 of the First a.nd Last sales because no injunction had previous y 
<I.. '. d' I 

14 been lssued by thl.s Court. No such order ~SGue preV'~ously 

15 because the Forest Service withdrew the sales. The government 

16 shOUld not be permitted to cease illegal conduot to avoid 

17 judicia1 review a.nd then reinstate that very conduct after a 

18 challenge has been held to be moot. 

19 seattle Audubon recognizes that Chief Judge Hogan has issued 

20 an injunction directing the Forest Service to award and relaase 

21 certa1n timber sales undar section 2001(~), and the First and 

22 Last sales fall within the broad reach of that ruling. Northwest 

23 Forest Resource Council v. Glickman, Nc. C95-6244 (D. Ore. Jan. 

24 10, 1996). However, at a hearing held on .:ianuary 25, 1.996, Judge 

25 Hogan made i~ clear that Seatt~e Audubon could ask him to modify 

26 that order with respect to partiCUlar sales based on tne nat 

27 of proceedings in other coux:ts ooncerning ,those,sales~_ If t 

RENOTING OF MOTIONS FOR S~y ~UDGMENT AND PERMANENT 
];NJUNcrrt.ON AGAt.NST THE FIRST AND l·AST TIMBER SALES - 3 -I 

~,I 
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court enjoins the First and Last sales because they violate 

section 316, Seatt~e Audubon would ask Judge Hogan to modify h~s 

January 10, 1996 injunction to ~xcluQe the First and Last Sale 

as he previously haa excluaed four oth~r sales enjoined by thi 

Court. 

328RENOT.MOT 

Respectfully submitted, 

r:/Jt~~~ 
PATTI A. GOLDMAN (WSS #24426) 
TODD D. TRUE (WSB #12864) 
KRISTEN L. BOYLf;S '(WSB '#2:3806) 
Sier~a Club Leqal Def~nse Fund 
705 Second Ave., suite 203 
Seattle, WA 98104 
(206) 343-7340 

Attorneys for Plaintiffs 

RENOTING OF MOTIONS FOR SUMMARY JUDGMENT AND PERMANENT 
IN3UNCTION ACAINST THE FIRST AND LAST TIMBER SALES - 4 -
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, Mark C. Rut~ick, OSB #84336. 
'Alison kean Campbell. aSB #930~1 

2 MARK C. RUTZICK LAW FIRM 
A prOfeSSional corporation 

3 500 Pioneer Tower 
88B S.W. Fifth AV9. 

4 Portland, Oregon 97204-2089 
(503) 499-4573 

5 
Attorneys for Plaintiff 

6 

7 

8 
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IN THE UNITED STATES DISTRICT COURT 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

2.2 

23 

24 

25 

26 

Pa.ge 

FOR TaE DISTRICT OF OREGON 

NORTHWBST FOREST RESOURCE ) 
COUNCIL, an Oregon corporation, ) 

Plaintiff, 

and 

SCOTT TIMBER CO., VAAGEN BROS. 
LUMBER INC., and WBSTERN TIMBER 
CO. , 

Plaintiff-intervenors, 

vs. 

DAN GLICKMAN, in his capacity 
as Secretary of Agriculcure; 
BRUCE BABBITT, in hie capacity 
as Secretary of the Interior, 

Defendants, 

and 

OREGON NATURAL RESOURCE 
COUNClL, et al., 

Defendant-intervenors. 

) 
) 
} 
) 
) 
) 
) 
) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

-----------------------------) 

Civil No. 95-6244-HO 
Lead Case 

Civil No. 95-6267-HO 
civil No, 95-6394-HO 
Consolidated Cases 

MEMORANDUM IN SUPPQRT OF 
NFRC'S MOTION: ~OR'ORDER . 
COMPELLING PRODUCTION OF 
DOCUMENTS 

1 - MEMOlUlNDUM IN SUPPORT OF NFRC I S MOTION FOR 
ORDER COMPELLING PRODUCTION OF DOCUMENTS 

MARK C. RUT:lICI( LAW FlAM 
A P,otONloruol Caopor .. ~ 

.Attarne ...... L.w 

600 Pioneer Tower 
888 S.W. Fifth Av .. "u" 

PQf1:I'Ilnd. OR 97204-2089 
!603149S.4S7~. F ... 15031 295.091b 
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1 In~roduction 

2 Plaintiff Northwest Forest Resource Council ("NFRC") must 

3 ask the court to resolve a di~covery dispute chat:. has arisen 

4 during the 60 day stay granted by the court on January 25, 1996. 

5 The dispute involves the ~orest Service survey forms and maps 

6 that contain the information required to evaluate each sale unit 

? under the standards set out in the court's January 19, 1996 order 

e concerning the interpretation of section 2001(k) (2) . 

9 

10 

11 

12 

NFRC requested all of these documents from defendant 

Glickman in September 1995. Defendant Glickman did not objelt to 

the request, and produced approximately 10-50 pages of sJrvey 

forms, maps or other documents for each sale unit in oct:.Jber. 
I 

13 Declaration of Mark C. Rutzick, ~~ 2-4. 

14 Following the court's January 19, 1996 order, NFRC retained 

15 a biological consultant to review the survey forms and maps under 

16 the standards in the order to advise NFRC which units could 

17 contain a nesting murrelet under those standards, and whioh unite 

18 must be released. 

19 The consultant has advised NFRC that the information 

20 provided by defendant Glickman on approximately 100 of the 135 

21 units involved is incomplete, due primarily to tne absence or 

22 IIdetection maps" showing the location of murrelet' sightings, or 

23 due to the absence of ~ale unit maps showing the location of the 

24 

26 

26 

Page 

sale units, or due to the absence of both maps for some units. 

Both maps are required co determine if a murrelet Sightint is 

within the boundary of a sale unit. Rutzick Declaration", -6. 
MARK C. RUTZICK W FIRM 

A PI ol ..... onlll C;Ofp!.";on 
AI'Ia'J"OOY. In L.1w 2 - MEMORANDUM IN SUPPORT OF NFRC'S MOTION FOR 

ORDER COMPELLING PRODUCTlON OF DOCUMENTS 500 Pion<:><:>r rrlwl!lr 
8BB $, W. Fifth Avenue 

Ponlllnd, OR 97204·2089 
16031 ~~~·~~13. ~ •• f~DJl :;>9li'D91~ 
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For some units, both detection maps and unit maps were 

produced, while some units have only one of the maps and some 

have neither. In addition, the consultant advised NFRC that some 

of the documents produced by the Forest Service were illegible or 

incomplete. Id. The consultant cannot make a determination on 

the incomplete units without the additional information. Id. 

All the missing and illegible document:s were supposed to 

have been produced last October. NFRC has provided defendant 

Glickman a list 01: the missing and illegible documents, and 

requested their prompt production. Rutzick Declaration, ~ 7. 

Defendant Glickman has refused to produce any additional 

documents, to provide legibl$ copies of illegible documents, or 

to investigate to determine if any additional documents Ixist 

until after the Forest Service completes its own review of a 1 of 

the sale units, and has refused to make any commitment about when 

that review may be completed. Rutzick DeclaraCion, ,,8-9. Yet 

on February 23, 1996 a reliable Forest Service employe@ advised 

NFRC that in tact the Forese service has already completed its 

review of all the units, and has made determinations of which 

units must be released under the January 19, 1996 order. Id., 

, 10. 

Counsel have consuleed by telephone and exchange of letter, 

and have been unable to resol ve the dispute. 

Certificate of Compliance with Local Rule 230-2. 

3 - MEMORANDUM IN SUPPORT OF NFRC'S MOTION FOR 
ORDER COMPELLING PRODUCTION OF DOCUMENTS 

See at cached 

MARK c. RUTZICIC LAw FIRM 
A PtQf .... al~ C9fpormion 

AhQl,..,,1III .. l.w 

GOO Pioneer Tower 
999 S.W. Hft" Avenue 

PQrt'.lOd. OR 97l?4.2089 ",. ,,~'" · '"I ~."" 
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A. 

Argument: 

THE COURT SHOULD ORDER DEPENDANT GLICKMAN TO PRODUC 
THE MISSING ANn ILLEG~BLB D~S PROMPTLY 

Defendant Glickman ~aived any object:l..on to produc:l..n the 
requested docwnent:s and is required to comply fully' with 
NF8,C's document reques~_ 

As a discovery dispute. this matter is simple: NPRC 

requested these documents last September, defendant Glickman did 

not object and produced some of the documents last October, bu~ 

defendan~ Glickman now refuses to produce ~he missing and 

illegible maps and forms until an unspecified time in the future, 

and even then only at some unidentified and currently unknown 

location. According to a reliable 'Forest Service employee, that 

review has already been completed. 

Under Local Rule 230~3, defendant Glickman waived any 

objection to the request by failing to object to it, and must 

produce all the requested documents. 

B. The documenf:s are necessary foX' NFRC to dete.rmill@ which sale 
unit8 may be withheld and which sale un!f:s must: be rel ased 
under the court's January 19, 1996 order. 

From a practical standpoint, NFRC is also entitled t the 

documents in ~estion promptly. During the 60 day stay grant~d 

on January 25, 1996 the Forest Service is reviewing all the sale 

units to be able to advise the court which units must be released 

under the January 19 order, and which may continue to be with-

held. 

since the Ninth Circuit has scheduled oral argument on the 

appeals of the January 19 order for May 6, 1996, it is reasonable 

4 - MEMORANDUM IN SUPPORT OF NFRC' S MOTION FOR 
ORDER COMPELLING PRODUCTION OF DOCUMENTS 

MAFII( C. RUTZICI< LAw fIRM 
"F'lol .... o"lII (".<>I,x,,,,lton 

J\UOfnaya AI ........ 
500 Pioneet Tower 

aee s.w. FI~t1 Avenue 
Portilltld, OR 97204·2089 

(~DJ) 4~~'157;, • ~~. t~031 "Y~.D9'~ 
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1 to assume that defendant Glickman may ask the court to extend the 

2 stay for some or all of the units in question. NFRC'8 position 

3 on that issue, and its position concerning the ultimate release 

4 of each unit, is largely dependent on the information on the 

5 survey.form£ and maps for each unit. 

6 DefenQant Glickman'S position makes it impossible fo NFRC 

7 to knowledgeably evaluate the 100 units with missing information. 
I 

B Without detection maps and unit maps for each sale unit, it is 

9 impossible for anyone (including the Forest Service) ·tQ determine 

10 'whether a unit can be withheld under sect.ion (k) (2) . ·The 

11 location or each murrelet detection in relation to the boundaries 

12 of each sale unit is central to invoking section (k) (2) under the 

13 January 19 order. 

14 Defendant Glickman's offer to allow NFRC to review the 

15 missing and illegible documents in an undisclosed location some 

16 time in the future effectively deprives NFRC Of any anility to 

17 take a knowledgeable position on any of the sale unit.s with 

18 incomplete data prior to the current expiration of the 60 day 

19 stay on March 25. 

20 

21 

22 

23 

24 

Defendant Glickman'S position . gives the governme~It a 

monopoly on the relevant information until after March 25, and 

thus until after the government seeks an extension of the tay, 

I as is highly likely. 

Indeed, the only reason defendant Glickman gives for 

25 withholding the documents is that they are very important to the 

26 

Page 

current Forest Service review of the sale units. Government 

5 - MEMORANDUM IN SUPPORT OF NFRC'S MOTION FOR 
ORDER COMPELLING PRODUCTION OF DOCUMENTS 

MARK C. AUUICK LAw FlAM 
A I'Iof_on. Cat por.~Qn 

AnOln.y. lit lllw 

600 Pioneer To .... er 
eBB S.W. r;ft" Avon"",, 

PortlZlnd. OR 97204·2089 
'~Q3' .99,41>73 • F •• (50~ ;/lI!i.D91~ 
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counsel justifies withholding the document.s by a desire to 

2 preserve "the integrity of the deliberative process." Rutzick 

3 Declaration, Attachment B. 

4 This concern is not legitimate. NFRC has no interest in 

5 interfering with whatever "deliberative process" the Forest 

6 service may be undertaking: we simply want a copy of the missing 

7 and illegible documents. Making a copy of maps does not 1nter-

8 fere with any deliberative process~ In any event, it appears 

9 that the Forest Service "deliberative process" is complete. 

10 The greater puzzle is how the Forest Service could review 

'1 the sale units in quescion without the missing maps and survey 

12 

13 

14 

15 

16 

17 

forms that have been identified by NFRC's consultants. 
• I 

W~thout 

detection maps and unit boundary maps, no one could dete ine 

validly if d unit could be withheld. It ~5 far more likely that 

the Forest Service review process will be improved if the F9rest 

Sarvice rQsponds to NFRC's requests now/ and as~ures itself that 

it has all the relevant documents. That. result would be in 

18 everyone's interest. Defendant Glickman'S resistance to NFRC'S 

19 very reasonable request seems inexplicable and should not: b~ 

20 accepted. 

21 Conclusion 

22 The court Should compel defendant Glickman to produce all 

23 

24 

25 

26 

Page 6 - . MEMORANDUM IN SUPPORT OF NFRC'S MOTION FOR 
ORDER COMPELLING PRODUCTXON OF DOCUMENTS 

MARK C. RUUICK LAw FIRM 
A Plor_",,~ c..P<>''""'" 

AhornaVIII .1 l.w 
500 Pioneer T dwer 

BBB S.W. !=ifth A~ .. nu .. 

Portland, OR 972 ·2089 
,003, ""!'I9·4~7J; • Fmc rOo '.79b·O!l'~ 
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missing and ~11egible documents responsive to Request For 

2 Production NO.1 immediately as required by Local Rule 230~2(c). 

3 Dated this 23rd day of February, 1996. 

4 MARK C. RUTZICK LAW FIRM 
A Professional Corporation 
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By: __ ~ __ ~~~~~ ______ ~ __ ~ 
Mark C. RUt2ic 
Alison Kean Campbell 
Attorneys for Plaintiff 

7 - ,MEMORANDUM IN SUPPORT OF NFRC' S MOTION FOR 
ORDER COMPELLING PRODUCTION OF DOCUMENTS 

MARK C. RUTZlCIC LAw FIRM 
A PrDI_oI c... ..... lion 

AUnt ........ III l.., 
600 Pioneer Tow". 

999 S.W. Fifth AVDo"" 
Partl~nd. OR 97204-~oa9 

16a31 499.4~1~. F"" 1(03) l!1I&.091S 
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Mark C. Rutzick, OSB #84336 
Alison Kean Campbell, OSB #93011 
MARK C - R.UTZICK LAW FIRM 
A Professional Corporation 
500 Pioneer Tower 
BBS S.W. Fifth Ave. 
Portland, ~~egon 97204-2089 
(503) 499-4573 

Attorneys for Plaintiff 

IN TUB UN'ITBO STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

NORTHWEST FOREST RESOURCE ) 
COUNCIL, an Oregon corporation. ) 

Plaintiff. 

and 

SCOTT TIMBER CO., VAAGEN BROS. 
LUMBER INC.. and WESTERN TIMBER 
co. , 

Plaintiff-intervenors, 

VS. 

DAN GLICKMAN. in his capacity 
as Secretary of Agriculture; 
BRUCE BABBITT, in his capacity 
as Secretary or the Interior, 

Defendants. 

and 

ORSGON NATURAL RESOURCR 
COUNCIL, et al .• 

Defenaant-1ntervenors. 

) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
} 
) 
) 
) 
) 
) 
) 
) 
) 
) 

--------------------~--------------) 

Civil No. 95-6244-HO 
Lead CaSE! 

Civil No. 95-6267-HO 
Civil No. 95-6384-HO 
Consolidated Cases 

NFRC'S MOTION FOR ORDER 
COMPELLING PRODUCTION 0 
DOCUMENTS 

DISCOVRRY MOTION 

EXPEDITED CONSlDERATION 
REQUESTED 

REQUEST FOR. TELEPHONE ORAL 
ARGUMENT 

Page 1 - NFRC'S MOTION FOR ORDER COMPELLING 
PRODUCTION OF DOCUMENTS 

MARl( C. RUTZICK LAw FIRM 
It. ""aI~ (".oo"",_ion 

AIt ... ,...... .. ~_ 

500 Pioneer Tower 
988 S.W. J:ifth Ave ........ 

PD"J~d, OR 9n04·2089 
C6o~, ""SS_4B73. F8" ,b03) ~·091~ 
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1 Pursuant to Fed. R. Civ. P. 37(a) plaintiff Northw~st For~st 

2 Resource Council ("NFRC") moves ror an order compelling defendant 

3 Glickman to produce the documents requested by NFRC in its 

4 Request For production No. 1 served September 12, 1995. Defen-

5 dant" Glickman failed to produce some of the requested documents I 

6 and produced illegible copies of other documents. Defendant 

., Glickman has refused to produce the missin9 and illegible 

8 documents until some unspecified time in the future. 

9 The partielS have conferred by telephone to attempt to 

10 resolve the dispute, but were unable to do so. A certificate cf 

11 compliance with Local RUle 230-2 is attached. 

12 In support of this motion the court is resPQctfully 

13 to the Memorandum In Support of NFRC'sMotion to Compel 

14 tion of Documents, and to the Deolaration of Mark C. 

15 

16 

11 

18 

19 

20 

21 

22 

23 

24 

25 

filed herewith. 

Dated this 23rd day of February, 1~96. 

MARK C. RUTZICK LAW FIRM 
A Professional Corporation 

By: m~ 
" Mark C. iui'riCk 
A1i50n Kean campbell 
Attorneys for Plaintiff 

red 

uc-

ick 
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PRODUCTION OF DOCUMENTS 
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Mark C. Rutzick, OSB #84336 
Alison Kean Campbell, OSE #93011 
MARK C. RUTZICK LAW FIRM 
A Professional Corporation 
500 Pioneer Tower 
888 S.W. Fifth Ave. 
Portland, oregon 97204-2089 
(503) 499-:-4573 

Attorneys for Plaintiff 

IN THE UNITED STATES DISTRICT COURT 

FOR THB DISTRICT OF OREGON 

NORTHWEST FOREST RESOURCE ) 
COUNCIL, an oregon corporation, ) 

Plaintiff, 

and 

SCOTT TIMBER COo, VAAGBN BROS. 
LUMBER INC., and WESTERN TIMBER 
CO. , 

Plaintiff-intervenors, 

VS. 

DAN GLICKMAN, in his capacity 
as Secretary of Agriculture; 
BRUCE BABBITT, in his capacity 
as Secretary of the Interior, 

Defendants, 

and 

OREGON NATURAL RESOURCE 
COUNCIL, et al., 

Defendant-intervenors. 

) 
) 
) 
) 
} 
) 
) 
) 
) 
) 
) 
) 
} 
) 
} 
) 
) 
) 
} 
) 
) 
) 
) 
) 

>. 
) 

----~--------------------------) 

Civil No. 95-6244-HO 
Lead Case 

Civil No. 9S-6267-HO 
Civil No. 95-6384-HO 
Consolidated Cases 

CERTIFICATB OF COMPLI CE 
UNDER LOCAL RULE 230-2 

1 - CERTIFICATE OF COMPLIANCE UNDER 
LOCAL RULE 230~2 

MARl( C. RutZICK LAW FIRM 
A PtOl.monlll C«PQl~iO" 

Aq""",ve It low 
·500 Pion"er lower 

899 s.w. Finh Avenue 
pon.and, OR 97204-2089 

Il;OJl499.467J • ~ •• lsO:n ~!I!>.oml> 
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1 . I certify under Local Rule 230-2 that I had telephone 

2 con5ultation with counsel for defendant Glickman, Ms. Jean E. 

3 Williams, on February 23. 1996 to attempt to resolve the di5pute 

4 described in the attached discovery motion. and despite sincere 

5 
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9 

10 

11 

12 
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effort was unable to do so. 

Dated this 23rd day of February, 1996. 

2 - CERTIFICATE OF COMPLIANCE UNDER 
LOCAL RULE 230-2 

MARK C. RUT2JCK LAw FI~M 
A l'Ial_,,"" CorPDI ••• n 

Anew_v..It lWN 
500 PiQI'IlI:'lI:'r Tower 

gOg S.W. Fifth Avvn .. o 

Portland. OJ:( 97204·2089 
1!XIJ1499.4!i7J. F ... (5031 ,9'i.!1915 
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1 Mark C. Rutzick, OSB #84336 
Alison Kean Campbell, OSB #93011 

2 MARK C _ RUTZICK LAW PIRM 
A Professional Corpor~tion 

3 . 500 Pioneer Tower 
888 S.W. Fifth Ave. 

4 Portland, Oregon 97204-2089 
(503) 499-4573 

5 
Attorneys for Plaintiff 

6 

7 

8 

I4J 016 

IN THE UNITED STATES DISTRICT COURT 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

page 

FOR THE DISTRICT OF OREGON 

NORTHWEST FOREST RESOURCE ) 
COUNCIL, an Oregon corporation, ) 

Plaintiff, 

and 

SCOTT TIMBER CO.; VAAGEN BROS. 
LUMBER INC., and WESTERN TIMBER 
co. , 

Plaintiff-intervenors, 

vs. 

DAN GLICKMAN, in his oapac~ty 
as Secretary of Agriculture; 
BRUCB BABBITT, in his capacity 
as Secretary ot the Interior, 

Defendants, 

and 

OREGON NATURAL RESOURCE 
COUNCIL, et al., 

Defendant-intervenors. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

) 
) 

----------------------------------) 

1 - DECLARATION OF MARK C. RUTZICK 

Civil No. 95-6244-HO 
Lead Case 

Civil No. 95~6267-HO 
Civil No. 9S-6384-HO 
Consolidated Cases 

DECLARATION OF MARK C. 
RUTZICK 

MARK C. RuT""" Lw_ 
A, PI"'''''''''' c... .-;"" 

,t.n",no~ .~ 

500 Pioneer To "t 

" 
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Mark. C. Rut2:ick, with full knowledge of the penalty of 

2 perjury, declares as follows: 

3 ~. I am the attorney for plaintiff Northwest Forest 

4 ReSource Coun~il :in the above-captioned matter. I make this 

5 declaration on personal knowledge, and if called to test,ify as a 

6 witness herein would testify as .set forth below. 

7 2. on September 12, 1995 NFR.C served its first set of 

e interrogat'o~ies and requests for production of documents on the 

9 defendants. Interrogatory No.. 1 stated: 

10 1nterrogatory No.1: 

11 For each' of the l.35 timber sale units t.hat are being 

12 withheld from award or release as described in paragraph 4 of the 

13 Declarat.ion of Richard PraU::Sll dated sept.ember 8, 1995 in this 

14 case, describe separately for each unit 1) all site-specific 

15 information upon which "a determination of marbled murrelet 

16 nesting" has been made for the. miit (as referenced in the Prausa 

17 declaration), 2) each date on which information was observed or 

18 collected, 3) the name of the person who observed or col~ected 

19 the in!ormat1on, 4) the last date on which any person visited the 

20 

21 

site of the unit to look for marbled rnurre~et nesting, occup ncy 

or presence, 5) the name of the person who made the "determ na-

22 tion of marbled murre~et ne:;:ting" chat: is mentl.oned in Mr. 

23 Prausa's declaration, 6) the date this "determination" was made 

24 and 7) state for each unit. it any marbled murrelet egg shell 

25 fragments, fecal ring" currently active nest or formerly active 

26 nest have ever been found. 

Page 2 - DECLARATION OF MARK C. RUTZICK 
MARK C. RUTZICIC LAw FIRM 

" "''''''';01\111 C&pc.ot"'" 
AnDl"'Y'I .t L ..... 

500 Pioneer lawer 
888'S.W. Hfth Avenu. 

Ponland. OR 97204·2089 
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1 3. Request For Production No. ~ stated: 

2 Re~e§t For Pr~ductioD NO. ~: 

3 Please produce all documents containing any information that 

4 is responsive to Interrogatory No. i. 

s 4. On October 5, 1995 defendant Glickman responded to the 

6 int.errogatory and document request by producing approximately 

7 

8 

110-50 pages of survey forms, mapa and related materials on each 

Forest Seryice sale unit in question. Defendant Glickman di not 

9' object to the doc::umentrequest. 

10 5. Following the court's order on January 19, 1996 

l' regarding subsection 200~ (k) (2), NFRC retained a biological 

12 consultant to review the survey forms. maps and other documents 

13 to provide expert assistance concerning the status of each sale 

14 unit under the standards articulated in the January 19 order. 

15 6. Our consultant reviewed the documents from the Forest 

16 Service and advised us that the information on approximately 100 

17 of the 135 units was incomplete, due primarily to the absence of 

18 ndetection maps" showing the physical. location of murre1.et 

19 sightings, or due to the absence of sale unit maps showing the 

20 location of the sale units. In addition, the consultant advised 

21 us that some of the documents produced by th9 Forest Se:rvice were 

22 illegib1e or incomplete. The consultant also advised us hat 

23 they cannot make a determination on the incomplete units wit out 

24 the additional information. 

25 7. On Pebruary 21, 1996 I wrote a letter to defenda ts' 

26 counsel (Ms. Williams) requesting the missing and illegible 
MARK c. RutZICK LAw FII~1I4 

Page 3 - DECLARATION OF MARK C. RUTZICK 
"1'1 .. 1 ......... earparllloo 

An"' ......... l ... 
500 Pivnocr Towllr 
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documents. Attachment A. 

2 S. On February 22, 1996 Ms. williams responded adv'sing 
I 

3 that thQ government will not produce any additional documents, or 

4 produce legible copies of previously-produced documents, until 

6 the Forest Service completes its review of t.he sale uni ts . 

6 Attachment B. No date was offered for when that would occur. 

7 9. I spoke witb MS. Williams on the telephone on February 

823, 1996. She reiterated the position in her latter, and would 

9 not give a conunitment as to when w~ could see' any additional 

10 documents. In a.ddition, Ms. willia.ms refused to agree to produce 

11 copies of any of the missing documents. Instead, she advised me 

12 that we would have to go to wherever the documents are currently 

141 019 

13 located (she did not know where they are) and review them at· 

14 their current location. We ended the conversation without being 

15 able to resolve the dispute. 

10 10. On February 23, ~996 the NFRC was advised by a reli ble 

17 Forest Service employee t.hat the Forest Service has in act 

18 already compl.eted its review of all the sales, and had made 

19 

20 

21 

22 

23 

24 

25 

26 

Page 

determinations of which sa~es are releas'able under Bection (k) (2) 

as interpreted in the January 19, 1996 order. 

I deolare under penalty of perjury that the foregoing is 

true and correct. 

Executed on Pebruary 23, 1996. 

Mark C. Rutzick 

4 - DECLARATION OF MARK C. RUTZICK 
I\'II).RK c. RUT~ICI( LAW FIRM 

A PtofDNItn," Car pauuOII 
"Horl,.,.. ., f..w 

500 Pioneer Tower 
88a S.W. Fifth Avenue 
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Mark C. Rut:zick law Firm 

MAftl C. "UTZIet(· 
Direct Dil!! (503, 499-4!>'2 

AUSOH r£AN CAMPAEll 
Direct Dial (503) 499-4574 

~ Ie prec:tiCIII in 
~ lind W ..... gton 

• AIM MlmhMt! .. ,.., "oM\" 

Jean E. Williams 
Department of Justice 

A I\Q'~" Co'I'OI~fi9n 
Attotnev- ~ UW 

500 Pioneer l"ower 
898 S.W. Fifth Avenue 

Portland, Oregon 97204-2089 
(503) 499-4573 

Fa (5031 295-0819 

Fehruaxy 21, 1996 

Environment and Natural Resources Division 
Benjamin Frank1in Station 
Post o.ffice Box 7369 
Washington, D.C. 20044·7369 

Re; NF.RC v. Glickman, NO. 95-6244-HO 

Dear Jean: 

Our consul cants have been reviewing the documents 
produced by the Forest Service last October regarding the 
nesting determinations on the sales withheld under section 
2001(k) (2). They report some inconsistenci~s, gaps and other 
problems with the documents. 

I wou1d like to ask you to check with the Forest Service 
and see if you can help us with any of these problems. 

SOme o! Clle sales have maps showing the physical location 
of sightings and the direction of movement, and many of the 
sales have a map showing the ~ocation of the unit being 
surveyed. However, some of the salQs do not have detection 
maps, some do not have unit maps. and some have n9ither. We 
don't know it the maps simply do not exist, or if they were 
inadvertently o~tted. These maps are of course critical to 
evaluating each unit under Judge Hogan's January ~5', 1.996 
order. 

. . , 

There are" some other assorted problems: some pages can't 
be read. some pages are ~ssing, and some data is missing or 
obscured. " 

I a.m enclosing our consultants' handwritten notes showing 
the missing or unclear documents for each sale. I am asking 
you to review these notes with the Forest service and to let 
us know if the missing' documents exist, to provide with any 
missing documents that do exist, and also, to provide us with 
clearer copies of the pages we can't read. I would be happy 
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Page 2 
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to work direotly with Sue Zike if you prefer, but I need to go 
through you at least initia11y. 

I Oon't know how long it will take you to do all this l 

but why don't you get back to me in a tew days to tell me it 
you can do this and when. We would 1ike as many of the 
documents as possible by February 27. 

Thank you tor your cooperation. 

ve~=Jifs, 

Mark C. Rutzick 

:Enclosure 

~021 
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JEW:snf' , 
'O~8-6-489 

" 

Mark C. Rut~ick, Esq. 
500'Pion~e~,Towar ' 

u~ ~part:Dlent of J.tice 

Envrronment and Natural Resources Division 

February' 22, 1996 

" 888 S.W., Fifth Avenue 
portland, OR 91204-20e9 

Facsi,mil@ Number: S03, ~'5-0~1S 

Re: 'NFRC v.' t;'liCJdna:n, "et: al •• 
civil ",S-62'44-HO: 

Dear Mr. Rutzick: 

'. 

This is' in response to your February 13, 1996, and February 
'21, 1996, lettera. In your February 13 letter, you correctly 

note that, during the district court litigation ,in this ma~ter, 
there were several sales determined to be subject to Section 
2001{k) (2) after the initial'r~spone~ to your discoverY request 
wae provided to Y9u. Since the material you request on 'these 
sales --"murrelee eu~ey in~ormat1on -- would comPrise part of 
the administrative record for the "K2 h 'determinations on these 
sales, for Your convenience I will informally provide to yo~ the 
survey documents for these sales (Boulder Krab. Elk Fork. neep 
~eek. Loe~ Sock, North Fork cheteo, and w~en'N Do~t) shortly, 
and have requestect the agencies to p~ovide me with copies of t;he 
document.s for that; pU1po~e. ' 

, .. ." 

You also sta.te that you di<l not rece'ive a copy of Oefendant' 
Glickman's respqnses to your interrogatories and requests for' 
p~dugtion of documents. I att8ch _ copy of the Forest service's 
october 5, 1995, letter to you enclosing an index of the 
documents produced in resp~nSe to your requests for production, 
,and a c~ of Secreta~ Glickman's ~esPQ~ses to NFRC's' ' 
interrogatories and reqUest& for ,production, with another ~opy of 
th~ r~spo~ses. The resp,onses were the' seeond dOC1.lment ·'.ttach~~ , 
to the letter. " 
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With regard to your inquiry on the Cal; T;t"ack, Fallen Hall 
and Raspberry sales, the September 27. 1995, Declaration of Sarah 
Madsen, filed in this matte~, states as follows: 

16. Raspberry was'surveyed'to protocol in 1995 with no 
detections. In 1995 there was an auditory qetection (3 
"keersn) that indicated presence. However the sale was 
not considered to be occupied and all units were 
released. 

17. Occupied behavior was detected in Fallen Hall 
timber sale in 1993, 1/4 mile north of Unit lover an 
area of b1owdown and dead standing trees. Because this 
area was not suitable murrelet habitat, the unit was 
not considered occupied. In 1994 and 1995, surveys to 
protocol did not reQult in any detections of marbled 
murrelets. This unit was therefore released for 
harvest in :It:!oordanoe with the U. s. 'Fish and Wildli.fe·· 
Service June 12. 1995 Biologioal Opinion. 

18. ,Cat Track wag su~eyed to protocol in 1994 and 
1995. No murre1ete were detected, and the sale was 
therefore relea'sed for harve.$t in accordance with the 
U.S. Fish and Wildlife service June 12, 1995 Bio1ogioal 
Opinion. 

You also ask that we submit to you a uprivi1ege lis~". 
regarding our response to NFRC's interrogatory No.3 and Reques 
For production No.3. As you know, ,in response to your discove 
requests, the Defendan~e prOvided to you in an expedited fashion: 
all the survey documentation, for· each of the units then ~ithheld 
from release under nK2. II These documents, and others submitted I 
in this litigation, comprise the core of the administrative 
recorda for the agencies' determination that these sales should 
be _ithheld under wK2-, and in the spirit of cooperation, the 
Defendants were willing to cooperate with you in providing this 
information. though you did not challenge indi~idual 

.determinacions. However, with regard to the above noted 
interrogatory and request for'production; we objected 'qn grounds 
of privilege and hurdensomeness. Since your request for this 
information did not come until after the briefs were submitted, 
I believed then, and still do, tha~ by that point the ~lQadin9s 
wero closed. We certainly would have· provided to you any 
reasonable Aupplementation of this response had the request come 
sooner, but this matter is now in ~he Court of Appea1s and 
further discovery is inappropriate and irrelevant. 

I should have those documents on the si~ sales in the next 
few days and will overnight them to you and other ~oun8e1 as Boon 
as they are received and copied. In your February 21 letter you 
also raise CQncerns about the murrelet survey documents you 
received 1ast OetobQr. As we advised the parti~a and the'oourt 

- 2'-' 

FEB 22 '96 12:1? 2027246941 

EXHIBIT __ 6;;--_, 
PAGE __ ... 2.+-__ 

PFa. 

II 

II 

I 
,I , 

I '\il.' II 
.j , 

~I 

1\' i I" , II' I . 
I 



02/26/96 MON 12:28 FAX 2023050506 ENRD GEN LIT 

,during the oral ~r~ent on the"motion foratay, the agencies 
have commen~ed the pz:oc~.s.s of" .~evi~w~~9' their mU~:';!i!llet; .~u.rvey, 
files on the sales ~ithheld under Section 2001(k) (2), to 
determine t.·~e applioab11ity,'of'·Judge Hogan's Order. Thi.s revie 
is ongoing, and ,I do not want to interfere with the integrity 0 
the deliberative prpcess. H~wever, I ~derstand your concerns 
and therefore.propose that, pnpe. the agencies have ooncluded 
their review, your clients or" their' representative maY"'inspect 
the Forest Service's files to examine the documents. I will 
ad"ise you when the review proceoe is complete, and we can sort 
out the details of inspectiop. if ,y~u willJh to proceed w,ith this 
request. ' 

CC;. All Counsel 

E~ Williams 
Tria:l CO~Eiel .. 

~033 
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, 

~ 

~it:.4 Bt;~te. : 
DepartaeD.t; of! 
A~4;lUl"-. 

KlQ'k Rut&iCJt 
500 pioaeer ~er 
'88 ~.W. Fif~ Avenue 
Portland. OR .9.,20"' .. 2.089 

Dear Kr. Rutdc:k-: 

Paclfles 
"or~8t; 
Retricm 

P.o. s~ 3G2:! 
,ortl&D4r OR '7208-3'43 
332 S.w. lPir •. ~ A"Il~ 
.ortlBA4, oa '7204 

1'1:18 COda: 1570 

oat.: October 5. 1.9!95 

"" 

Z ha:vo encl.Qfileo 1;he FEDERAL DBFBNDA:NTS .DJUq GLICJCIJIJW' S RES~ONSJi:S TO RFRe's 
lNTBRROaOAA'l'OIl%ES .Nm R3QtmS'l'S POI\ PnobVc;.-n:OR OF POCUIGERTS aad l;.he CSoc:umentQ .as 
pmide4 in tbis disCOVG%y raapcnsa. The 9fteloS8d Index lillJt:c ~e recoJ:'ds 
atta~ed herewith. I received ~dd1tignal ~eco~d8 ~ram the Siualaw Natianal 
POl;9.t -.gday_ which I expect tQ c~lete iDdexing by ~~r 6. 1995 at 1IIbich 
t~e I vill ~e1ivel' to you. 

s.Ulcerely, 

_1!l.ZI·~ 
~ti9atian ~~ator r . 

.. 

: I .. 
: :,.\,.1 
I I. 

~I 

JI 
II 
" 
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1 KRISTINE OLSON 
United Stat~s Atcorney 

2 888 SW FitCh Avenue 
Suit:e .1000 

3 Portiand, OR 97204~2024 
(503) 727-1008 . 

LOts J. SCHIPFER 
5 Asaistant AttorneY.General 

MICHELLE L. GILBERT 
6 EDWARD A. BOLING 

JBAN Wlt.ItXAMS 
, Rt,T,m J. KOlJLBR 

~.S. Qepartment ,of Justice 

ENRD GEN LIT 

8 Environment and ~atural Resources Division 
P.o. Box 7369 

9 Washington, D.C. 20044-7369 
telephone: (~02) 272-4421 

10 

11 
1M THE UNITED STATES DISTRICT COURT 

FOR '.1'RE DISTRICT OP OREGON 

12 
NORTHWEST FOREST RESOqRCE COUNCIL, 

13 
PlaipC,1ff, 

14 
v. 

15 
CLICRMAN and :BABBITT, 

l' 
Defendants, 

~7 

OREGON NAT: JUtS. COUNCIL, ,et ale , 
18 

Defendants-Intervenors 
19 

20 searr TIMBER CO. , 
Plaintiff, 

21 
v. 

22 
CLIClOIAN and BilBSJ:TT. 

23 
Defendants. 

24 
OR:EQON NAT. RRS. COUN~IL, et a~. ~ 

2S 
Defendants-Intervenors 

2C . 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Civil No. 9S·6244-HO 

Civll No. 95-62G7-HO 

PBDBRAL DBPBNDANT 
DAN GL:l'CKMAN# S ' 
IUWPONSBS TO NFRC' S 
INTERROGATORIES AND, 
RBQUBSTS FOR PRODUCTION 
OF DOCUMENTS 

!4J 035 

2' 
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1 COMES NOW ~edera~ Defendant 'Dan Olickm$n, Secretary of 

2 Agriculture, and submits the following response to NPRC's 

l Sept@mber 12, 1995, Interrogatories and Requests fo~ production 

4 of Documents directed attbe Secretary of Agriculture: 

5 Interrogatory No.1; For each of the 135 timber sale units 

6 that are being withheld from award or release as described in 

? Paragraph 4 of the deQlarat10n of Richard prausa dated Sept. 8, 

8 1995, in this case, describe separately for each unit 1) all 

9 eite-specif1c information upon whioh fta dete~ination'of marbled 

10 murrelet nes~ing: has been made for the unit (as referenced in 

11 the Prausa deolaration), 2) each date on which information was 

12, observed or collected, 3) the name of the person who observed or 

~3 colleceed the information, 4) the last date on which any person 

'14 visited the sit~ of the unit to look for ma~bled murrelet 

15 nest1ng, occupancy or presence, 5) the name of the person who 

16 made the wdete,rmination of marbled. murrelet nesting" that is 

17 mentioned in Mr. Prausars declaration. 6) the date ~hi& 

18 -determination- was made and 7) gtate for each unit if any 

19 marbled'murrelet egg shell fragments, f~oa1 ring, currQnt~y 

20 aeeive nest Q~ fo~erly aotive nest have ever been found. 

21 Reppgn,@: Inter~ogatory No. 1 (1-3 aftC $-6): In ~cco~dAnce. 

22 with 1'ea; R. C1v. Pro. 33 (d)', the answer to these interrogatories 

23 may be ascertained from th@ documents provide a UDder seperate 

24 cgve~ to NFRC wh1ch are portions of the administrative records 

25 for the sales referenced in Interrogatory No.1, includ1ng the 

26 d~uments ~ontaine4 in the administrative record served on NFRC 

Igj 036 
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1 in CLR. Timber Holdings y. -Babbitt. Ci:v. No. 94-640:) (D. Or.) f as 

2 identified by Federa~ Detendants on the administrative record 

3 index also provided under seperat& cover. With regard to 

4 Interrogatory No.1 (7), no marbled mur~elet eggshell fragments, 

5 fecal ring, currently aotive or fO%merly aetive nest have ever 

~ been found in any unit of the sales identified in Interrogatory 

, No. ~. axeopt for the Pather Oak sale. with regard to 

8 Interrogatory ~o. 1 (4), Federal Defendants object to this 

interrogatory on ~he grounds that a request- seeking~he date on 

which Many person n visited the site of all these units ia overl 

~road and not within the knowle~ge of the Defendant Glickman, but 

state that the last date on which the sales referenced in 

Interrogatory No. 1 was visited to look for marbled murrelet 

nesting, occupancy or presence, acco~din9 to Foreat Service 

records, can be ascertained from the documents produced as 

described above. 

9 

10 

11 

12 

13 

14 

15 

16 

-17 lequest for prgduction No.1; Please produee all documents 

18 containing any informat~on that ie responsive to Interrogatory 

l' NO.1. 

20 ReSPQniie Documents are being prov1~ed under seperate 

21 cover. 

22 1pterr9ga~9rx No.1: Please identify every -agency expert-

23 and every other person, in or outside of the ekecutive branch of 

24 the fede~a~ SQve~ment, who was consulted by Secretary Lyons, 

25 Director Dombeck or any other per.on in connection with the 

2~ adoption of ~he Additignal Direction on Section 2001(k) of the 

III 037 
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1 1,995 Rescission Act issued Aug. 23, 1995, describe when they were 

2 consulted, DY whom, what 1nformatio~ they ~ere asked for and what 

3 information they proyided. 

4 Response: This interrogatory is objected to on the 'ground,s 

S that.it seeks information sUbject to the de11berative process 

6 privilege and the attorney-client ana attorney work-product 

7 privileges. 

8 Regyegt; for Pro,duct~Oll No.3: Please produce all documents 
. .' 

g 'utillad. oonsidered Oz: relied on direc:tly or 1ncUreot~y. ;in' ' .. 

10 connection with the adoption of the Additional Direction on 

11 Seotion ~OO~(k) of the ~99S'ReGeission Act issued Aug. 23, 1995, 

12 including but not limited to any docume~ts containing any 

information that is responsive to Interrogatory No.3. 13 

14 Response: This request is obJ'ectedto in part on the ground 
. I 

15 ~hat 1~ seeks documents containing information ,that is subject to 

16 the deliberative pro~ess privileg~, and the attorney-cli~nt 

11 and/or attorney work-product privileges. The request is also 

18 overly broad and burdensome and is objected to on these grounds, 

19 but documents which were relied on in oonnection with the 

20 adoptio~ of the August 23. 1"5, Memoranaa referenced in 

21 Interrogatory No. 3 inolude, but are not limit9d to, ~he Pa~!£ig 

22 Seabird· Group Protoc;:!~l ancS l:h.e survey data eollec1:'ed on the sales 

23 referenced in Interrogatory No.1. Plaintiffa are already in 

24 posse •• ion of tbe PSG protocol; the referen~ed aurvey da~a is 

2S being provided in reupono. to this discov@ry re~est as dOGoribe4 

25 :::aboVCl. 

2'1 
DBF. GLICJOotAN'S RESPONSES TO 

28 NFRC'~ tNTERROG. AND RFP - 4 
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1 Interrogatory No. k4! Plea~e state if Secreta~ LYQn6, 

:a Director: DombeCk or any other government official has utili'zed 

3 the Pacifio Seabird Group or any subcommittee thereof for advice 
, .' .. ' 0' ,', i, 

4. or recommendations as to the adoption of the Additional Di'rection·.· . - . 
• 

. i I 

S on Section 2001(k) of the 1995 Rescission Ace Issued AUg. 23. 

, 1995, or any other government decision, and. if so. whether ~he 

7 Paeifie Seabird C.oup .operated .1n ac;::cordanoe with theprogedures":- ,: .::; .. "'; <~ 

8 in the Federal Ad~iso~ Committee Act. 5 U.S.C. App. 2. 

P HespoDse: Neither the Pacific seabird Group nor any 
10 SUbcommittee thereof was utilized for advice or recommendations· 

11. .e tQ the adoption of the AUguBt 23, .1995, Memorand1.lm referenced 

~2 in Inte~ogatory No.4. The bal~ee of this interrogatory is 
. , 

13 objected. to on the grounds that seeking information re~ardibg 

14 Bany other government decioionD is burdensome, overly broad, and 

15 seeks information beyond the administrative' records for the 

16 timber sales on which the .Forest Service has made nesting 

17 determinations under Section'2001(k) (2). 

i.8 Regilost fpr Produc.tion No.4: .. Please produce all documents· .... 

19 relating to the Pacific Seabird Group or to the documents 

20 entitled the -Methods for Surveying for Marbled Murrelet. in 

21 Foraat8: A Protocol for Land Management and Resea~~b~ iODucd by 

22 the Paci~ic'Seabird Group Marbled MUrrelet Teehnical Committee in 

23 March 1994. 

. ,"''.. 

24 ReDponse: Th.18 request for production is objeoted to ·on ·the- , '" : '!::' 

2$ ~ounds ~~t the Pacific Seabird Group Marbled Murrelet· Technical 

26 Committee i$ not an agency of the Department of Agriculture, and 

27 
DSF. GLICKMAN'S RESPONSES TO 

28 Nne'S IN'l'EItROO. AND RPP' - 5 .' 
;,\81: __ -I--q.!.,,4""!" __ ~ __ · ... · 

, 
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. \ 

1 therefore documents issued by that committee are not under the 

2 control of the secretary of Agriculture. 

3 

9 

10 

11 GRANT GON5!RSON 
Threatened Dnd Endangered and Sensitive 

12 Sp9cie~ Progr~m Manager 
Paci·fic Northwest Region 

13 United States ~oreBt service 
Ius to ID~cJ;"~ogato~ #1. , 

14 and Requect for Production # 1 

15 

16 Dated: 5 October 1995 

17 

18 

19 

20 

21 

22 

23 

2. 

25 

245 

27 

Respectfully submitted. 

KRISTINE OLSON 
United States Attorney 

LOIS J.' SCHIFPER 
Assistant Attorney General 

NILLLAMS 
J. KOHLER 

ICHELLE GILBERT 
BDWARD BOLING 
U.S. Department of Justice 
Rnvi%OnMent ana N~t~rGl 

Resources Division 
Wildlife and Marine Resources 

Se~tion ' 
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3 

4 OF COUNSEL: 

5 JAY MCWHIRTER 
Office of the General Counsel 

, U.S. Dept. of Agriculture 

7 KAREN MOURITSEN 
Office of the Solicitor 

8 u.S. D9p~_ of the Inte~ior 

10 

11 

12 

13 

14 

1S 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 
DEF. GLICkMAN'S RBSPONSES TO 

28 NFRC' S :INTERROG. AND' UP .. 7 
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P.o. Box 7369 
·Wash~9ton, D.C. 20044-7369 
,(202) 272-6864 

Attorneys for Defendants 
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1 KRISTINE OLSON, OSB # 73254 
United States Attorney 

2 JAMBS L_ SUTHERLAND, OSB# 68160 
Assistant U.S. Attorney 

3 701 High Street 
Eugene, OR 97401-2798 

4 (541) 465-6771 

5 LOIS J. SCHIFFER 
Assistant Attorney General 

6 MICHELLE L. GILBERT 
GEOFFREY GARVER 

7 U.S. Department of Justice 
Environment and Natural Resources D~vision 

8 General Litigation Section 
P.o. Box 663 

9 Washington, D.C. 20044-0663 
Telephone: (202) 305-0460 

10 

11 IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

12 

13 NORTHWEST FOREST RESOURCE COUNCIL, ) 
) 

14 Plaintiff, ) Civil No. 95-'6244-HO 
) (lead case) 

15 v. ) Civil No. 95-6267-HO 
) (consolidated case) 

16 GLICKMAN, in his capacity ) 
as Secretary of Agriculture, } FED~RAL DEPRNDANTS' 

17 BRUCE BABBITT, in his ca.pacity ). FEBRUARY 16, 1996 
as Secretary of Interior ) COMPLIANCE REPORT 

18 ) 
Defendants. ) 

19 ) 

20 PUrsuant to this Court's October 17, 1995 Or.der~ federal 

21 defendants hereby file a seventh progress report describing 

22 actions taken by the U.S. Forest Service and Bureau of Land 

III 002/015 

23 Management to. award and release timber sales that were offered or 

24 awarded between October 1, 1990 and July 27, 1995 and within the 

25 scope of this Court's September 13, 19~5 Order. 

26 
27 
28 

FEDERAL DEFENDANTS' FEBRUARY 16, 1996 
COMPLIANCE REPORT - 1 

i ., . ': '" 
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1 Attached is the Declaration of Michael R. Crouse and the 

2 Fifteenth Declaration of Jerry Hofer updating the Court on the 

3 actions of the Bureau of Land Management and Forest Service as to 

4 these timber sales. 

5 Dated this 16th day of February, 1996. 

6 Respectfully submitted, 

7 KRISTINE OLSON 

6 

9 

10 

11 

12 

1.3 

14 

l6 

17 

18 

1.9 

20 

21 

United States Attorney 

LOIS J. SCHIFFER 
Assistant Attorney General 

~~ 

Of Counsel: 

JAY MCWHIRTE:R 
Office of the General Counsel 

GEOFFREY GARVER 
United States Department of 'Justice 
Environment and Natural 

Resources Division 
General Litigation Section 
P.O. Box 663 
Washington, DC 20044-0663 
(202) 305-0460 

Attorneys for Defendants 

United States Department of Agriculture 
Washington, DC 

KAREN MOURITSB!N 
22 Office of the Solicitor 

United States Department of the Interior 
23 Washington, pC 

24 

25 

26 
27 
28 

FEDERAL DEFENDANTS' FEBRUARY 16, 1996 
COMPLIANCE REPORT - 2 
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KRXSTIN~ OLSON OSB #73254 
UniteQ States ~ttorney 
JAMES L. SUTHERL~, OSB# 6e~60 
70~ High Street 
Eugene, OR 97401-2798024 
541-465-6771 

~OIS J. SCHIFFER 
Ass1~tant Attorney General 
MICHELLE L. GILBERT 
GEOFFREY GARVER 
U.S. Department of Justice 
Environment and Natural Resources Division 
P.o- BoX 663 
Washington, D.C. 202-272-8338 
Telephone; 202-305·0460 

14/0051015 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF,OREGON 

NORTHWEST FORggT RESOURCE COUNCIL, 

Plaintiff. 

DAN GLICKMAN, in hie capacity as 
secretary Of 'Agricul~ure; 
BRUC2 BABBITT, in his capacity as 
secretary of the Interior 

Defenda.nts. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Civil No. 95-~244-HO 

FIFTEENTH D~C~TION 
OF JERRY L. HO~ER 

I, Jerry' L. Hofer. hereby declare the following Co be true 

and correct; 

1. I ha.ve previously filed declarations in this case ,putC!Il9 

forth my experience and, r:;[ua.~ifica.tions with the Unit.ed States 

Poresc, service. 

2. On February 2, ~~96, my Fourteenth Dec1arat10n included a 

report deseribing the status of 33 timber sales ,whieh are subject 

to the Court's Order of Occober ~7, 1995. 

FIFT&~NTH DECLARATION of JE~Y L. HOFER PAGE 1 
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3 • Ther~ ha.ve been no changes in the stat:uB of tbese ea.les­

since ~hat date. Attached is a copy of t:h9 eales and status for 

the Court's convenience. 

Executed at ~ortland, Oregon. on February 16, ~996. 
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R6 REPORT: 

N~RC V, GLIC~ 
95~6244HO 
95-626'7110 

DISTRICT OF OR~GON 

-c.:.I-- . 

ACTIONS TAKBN TO AWARD OR RELEASE $AL:ElS O];lFEREO OR AWARDSn 
BETWEEN OCTOSER 1, 1990 AND JULY 27, 1995 

I • NOTl:Ci 9P INTENT TO AWARD SALE IN ONB.C V'. LOWE, 92 -1121.AS (p. Or) 

3.. 

2. 

3. 

4. 

s. 

6. 

7. 

JOHN 

JOHN 

NF YOLUME 

WIN 1., BOO MBF 

LODGEPOLE WIN 2,200 ~F 

NBLSON 

BILL 

CINPER 

WIN 7,100 MBF 

tnN 4 ~ 400 MEl" 

WIN 1,400 M8F 

WIN 5,800 MBF 

WIN 5,300 

HUFFMAN/WRIGHT AWARDED ~~/14/9S 

DAW HIGH BIDDER DECLINED AWARD 
LETTER OF INTEREST SENT TO 
OTHER eZDO~RS ~/1e/9G 

, 

BOISE: CASCJUlE AWARDED 11/l4/95) 

BOISE CASCADE AWARDED ~~/14/95i 

DAW RIGS BIDDER OECLINED AWARD 
LETTER OF IN'I'EREST SENT TO 
OTHER BIDDERS 1./la/9~ 

HUF'fMAN/WR:IGItT AWAR.'OED 11/14/95 

SCOTT AWAADED 11/~4/95 

II. AWARDED SAtrES ENJQ:rNED Ok SUSPENDED M A tU~$UUr OF COURT ACT~Q1't 

,8. 

9. 

GATORSON COL 11,860 MBF 

RIGH BIDDER 

VAAGBN SRO 

ACTION 

SALE AWARDED 5/6/93; SALE 
SUSPBNDEO 5/20/93; USFS 
AWAITING DB'l'ERMI"ATION OF 
LEGAL COURSE OF ACTION 
UNDER ~ V. USE'S I 
93·0178-JLQ (E.D,Wa), 
RBPORTED IN 33 F3D l072 
(9TH CXR.. 1-994) . 
PURCHASER H.AS SUBMITTED AN 
OPERATING SCHEDULE, 
REQUESTED R.ELEASE OF 3, 
~AYMENT UNITS, AND 
ALLOCATED PAYMENT BOND TO 
THIS SALE. 

TIP WEN 751 MSF LONGVIEW FIBER SALE 
I 

AWARDED; 9/9/94; 

FIFTE~ DECLARATION Or JERRY ~. HOFER PAGE 3 



~.2/19/96 12: 51 5' 
~16/96 FRI 14;22 FAX 503 326 z469 

10. TIPTOP WEN 2.200 MBF 

N~TURAL aESOURC~ raJ 008/015 

ENJOINED 3/3/95. OSFS 
AWAITING DE'l'ERMINATI:ON OF 

. IJEGAL COt,m.SE OF ACTION 
tJND~P. I£Al et al ~. 
FERRARO, 94-1025 (W.O. WA) 

ST. JOB LUMBER SALE AWARDED 2/16/94:: 
ENJO~NRD 3/3/95. USFS 
AWAITING DETERMINATION OF 
LEGAL COURSE OF ACTXON 
UNDER ldiAP ~t al v. 
FBRRARO, 94-1025 (W.D. WA) 

III. SALE NO LONC~R EX~$TS AS OFFERED 

SALES WILL NOT BE AWARDiD AS PER. JANUARY ~Ol 1.996 ORl)];!R eRe ll. GLlCKMAN 
I 

SALE: NF VQ.LUME HIGH BIDDBR ACTION I 

I 
I 

l~. STAGE-
COACH UMA 200 MBF BOISE CASCADE NONE REQUIRED 

1.2. BALD UMA 2.900 Mal? BOISEl CASCADEi NONE REQUIRED 

1.3. 8TJGOUT SLV WAW 5,400 l'>'I8F DODGE LOGGING NONS REQUIRED 

14. TOWER SlN WAW 1,Ol(l MBF BOISB CASCADE NONE ,REQUIRED 

IV. NOTICE OF INTENT TO AWARD WAS SENT TO HIGH BIDDER 

NE VOL~ 

15. BLUE FORD FoRE ~,50~ MB~ 

16. SANTY SLV WAW 610 MJ3F 

17. JOHNSON 
SIN WAW 3,600 MBF 

19. PARK HFR WAW 700 MBP 

19. ru:> SLV WAW 3,300 MBE' 

20_ HILTON WAW 5,300 MBF 

11. SWEgT PEA WAW 1,280 MBF 

HIGH BIDDER 

ELLINGSON LUM. HIGH B~DDER DBCLINED AWARD 
LBTTER OF INTEREST SENT TO 
OTHER BIDDERS 1/18/96 

ROSBORO ~UMaER HIGH BI~OER OBCLINED AWARD 
LSTTBR OF INTEREST SENT TO 
OTHER 2IDDERS 1/~8/96 

BOISE CASCADE AWARDED 11/13/95 

DODGE LOGGING AWARDED 11/14/95 
I 

MALHEUR LUMBER RIGS B~DDER DECLINED AWARD 
LETT2~ OF INTE~EST SENT TO 
OTHER BIDDERS 1/18/96 

ELLINGSON LUM HIGH BIDDER naCLINSD AWARD 

FIFTEENTH DECLARATION of JERRY L. HOFER PAGS 4 
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22 • TANHORSE WAW 1_ 340 MBE' 

23. TANYA WAW 585 MBF 

24. LOCUST MAL 1,000 MaP 

25. NICllOLSON 
SLVG I OKA e90 MBF' 

~009/015 

NO OTHER RESPONSIB~S 
BIDDeRS, SALS WILL NOT BE 
AWARDED 

BOISE CASCADi AWARDED 11/15/95 

BOISE CASCADE AWAROED 1~/15/9S 

S~RSKI LOG. AWARDED ~1/22/95 

VAAGAN BRO. SALE AWARDED 1.J./O~J95 

V. SALES CANNO~ BE AWARDED TO HXGH BIDDER 

NE VOLUME 

26. FORKS MAL .5,000 MBF 

27. OFF 
BROADWAY OCR 1~,300'MSF 

29. HIACK 
THIN SIU 1,600 MBP 

29. EAGLE RIDGE 
HOUSBLOG t.T.MA 1. 10 MBF 

30. ALLEJ.T WAW 3, SOO MBF 

3l. CANTREL 
SPRG WAN 610 MaF . 

32. HORN SLV WAW 1,340 MBF 

33. PRONG SLV WAW 3,eoo MBF 

HIGH BrpDER. ACTION 

SNOW MTN. PINE LETTBR OF I~TEREJT SENT TO 
OTHER BIDDERS 1/~8/9~' 

KINZUA CORP. LETTER OF INTEREST SENT TO 
OTHER BIDDERS 1/~8/96 

HAMPTON NO INTERESTED RESPONSJ:BLE 

ROGGE WOOD 

ROGGB WOOD 

ROGGE WOOD 

KINZUA CORP 

R.OGGE wooo 

PURCHASERS. SALE WILL NOT 
BE AWARDED. 

HIGH BIDDER NOT 
R.ES PONS :tSLE, LETTER OF 
INTEREST SENT TO OTHER 
SIDDERS BY COB 1/25/9G. 

H1GH SIDDSR NOT 
RSS PONS IBL~, LETTER. 01' 
INTEREST SENT TO OTHER 
BIDD!RS BY ~/2S/96. 

HlGH " . BIODJm NOT 
R.ES PONS ISLE • LETTER OF 
INTEREST SENT TO OTHER 
SIDDERS BY 1/25/96. 

H:tGH BJ:DPRR NO LONGBR. IN 
BUS INESS • LETTER OP 
INTEREST SENT I TO OTHER 
BIDDERS ~y ~/2S/~S. 

I 

HtGH BIDDER NOT 
RESPONSIBLE, LETTER OF 
INTSREST SSNT TO OTHER 
BIODERS BY COB 1/25/96. 
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KRISTINE OLSON, aSB #732~4 
United States Atto~ney 
JAH~8 L. SUT8ERLANP, OSB #68160 
AS~!Btant u.S. At~orney 
701 High Street. 
Eugene, OR 97401-2796 
Teleph.one; (S41) 46S,-617l 

LOIS 3. SCHIFFER 
As~~stant Attorney General 
MICHELLE L. GILBERT 
GEOFI'aEY GARVER 
u.s. P~partment of J~stice 
Snvironment and N~tural Resources Division 
Gen9~al Liti~at~on section 
iI.O. Box 663 
Washinqton, n.c. 20044-0663 
Telephone: (202) 30S·0490 

IN THE UNITED STATHS DIST~ICT COUR~ 
FOR THE orSTRICT OF OREGON 

NORTHWEST FOREST RESOURCE COUNCIL, ) 

Plaintiff, 

v. 

DAN GLICKMAN, in his capacity as 
Secretary of ~griculture, 
BRUCE BABB~TT, in his capacity as 
SeQre~ary of Interior 

Defendant.s. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

--~---------------------------.) 

Civil No. 95-6244-HO 
(lead case) 
civi1 No. 9~~6267-HO 

(¢on901i~ated case) 

FEDERAL DEFENDANTS' 
FEBRUARY 16, 199a 
CO~PLrANCE REPORT 

X, Kighael R. crouse do hereby depose and say that: 

1. My name i~ Michael a. Crouse. since May ~9S9, I have 

been the B~~noh chief for the Branch of Biological ResoUrces in 

the Oregon/Washington State Office of the Bureau of Land 

Kana~ement. since that time, my reaponsibi~ities inc1udad 

oversiqht of all programs dealing with biological resources 

including wildlire and range. 7n Nove~ber 1~94, ~y ro~a of 
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Branch Chief was expanded to cover the forestry program in the 

etatea ot Oregon and WGshington. The BLM timber ~ale pro9ra~ is 

one of my ou~rent reaponsibi11t1es. 

2.' X am familiar with the Resci~sion9 Aet, PUblio Law l04-

.19 (109 Stat. 194), including the provisione rega.din9 "Award and 

Ralea98 of Previously Offered and Unawarded Timber Sale 

Coni;racts," Section 200·1 (k) • 

3. In ita February 2, 1996, compllance report, the BUM 

p~ov1ded ~wo tables Bho~in9 the status of its sales which are 

covered under Section 2001(~). 

4. Tnis dec~aration is being filed to update the court on 

the 8t~tUS or these salc5, AS in ou~ February'2, 1996, 

compliance report r t have attached Table 1 which sbows the status 

of sale~ covered by JU~ge Hogan's october 17, 1995, o~der and 

Table 2 whioh shows the status ot Section 318 sales ~h1ch Were 

subjeQt to Section 2001(k) of PUblic Law No. l04·19. 

5. As a result of Judge Hoqan's January 10, 1996, order, 

two ad4itiona1 sales (Ola~la Wildcat and Twin Horse) ~ere added 

I 
~o Table 2. As stated in our previQus compliance report, th9,e 

is no ~onger a c~~rent p~rchaser ~Qr either of thssa ~ales. Lone 
I 

nock Timber, the original high bidder on the Olalla Wildcat sale, 

haa sought to reinstate its high bid. ~he BLM is still 

DEOLARAT~ON OF MICHAEL R. CROUSE, Page 2 
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oonsidering the legal effeot of Lone Rock's recen~ letter 

purporting to vacate ~ts earlier withdrawal of the high ~id. In 

the interim, ~he pertinent District Oftlces were directed to 

1S9~e ~e~ters to ~he Becon~ h1qbest bl~de~5 of both6a~ea to 

ascertain if they are interested in purchasing these sales at the 

original high bi4 p~ice. The letter to tne second hlqnest b10der 

of the. Olalla Wildcat SA,ls was issued on February 5, 1996. The 

letter to the second highest bidder or the Twin Horse sale was 

6. As atated in our previous Qomplianoe ~eport, the BLM is 

continuing its review of the existing survey information on these 

two ea1es to determine if threQtened or endange~ed bird apeaie~ 

are known to be nesting on any of the sale units. To date our 

revie~ ha& shown that a northern spotted owl is known to be 

nesting on unit No. 5 of the Olalla wildcat sale. The 

affected/remaininq volume columns on Table 2 will be r111ea in 

a~ter ~he review is completed. 

7. '~s ~ reeult of Judge Hogan's January 19, 1996, order, 

th9 BLH is continuing its review ot-its survey information on the 

11 un~t~ which were not awa~de4 ~eca~~e they were determined to 

be odcupied by marbled murrelets. This review is being conducted 

to determine whether or not ~he occupancy ~eterm1nationB ·are 

consistent with the court's interpretation of Section 2001(k) (2). 

DEC~RATlON OF MICHAEL R. CROUSE, Page 3 
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I oeolare under penalty of perjury that the foregoing is true and 

correct; 

Exeouted at Portland, Oreqon, on 

Michael R. Crouse 

! 
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I§I TABLE 1 

SEVENTH PROGRESS REPORT· BUREAU OF UND MANAGEMENT 

SEE #1 BELOW 
ORIGINAL. 

CURRENT \101.- ORtG. T&EBlROS 
SALE NAME PURCHASER (NSF) ACRES NEsnNG SlAlUS 

91 LOWER DUOLEYS SUMMIT eotSEcASCADE 2340 11 
91 MILLERS VleN DR JOHNSON 3863 53 
ANOTHER FAIRVIEW OOUGLASCO. FP I 4589 53 I 

SAntE IV<E. RESERVAllON RANCH 1m 44 
BIRDSEYE ROGUE ICROMAN 3a76 67' 
CAMP TIMBER PRODUCTS 1127 548 -
CAT TRACKS SENECA 472 -15 
CHERRYlREE PLUM HUll.-OAi<ES 1038 10 
CORNER SOCK LONE ROCK 1721 52 
CRNYa'S em 3957 14D 
OAFFIOORA SCOlT 46S4 67 
DEAD MDOLEMAN OR JOHNSON ·7154 197 

< 

SEE #2 
BElOW 

AFFECTED 
WL(MBF} 

SEEI3 
eaow 

RENAmING 
VOL(MBF) 

2340 
lB63 
4589 
1205 
3815 
7121 
m 

1038 
1721 
3957 
46S4 
7154 

SEC fI4 BELOW 

SlAltIS 
Executed 
Executed 
Elcecuted 
~ 
EJIecu1.ed 
Executed 
&ecoted 
~ed 
Emcuted 
Elecu!ed 
Executed 
Exea..ItBd 

. DEEP CREEK CLR 3120 130 MMOCC. -#1.,2. S.20 ·0 Sale wit nDt be awarded 
GOWEN SUCKER ROUGH & READY 4357 100 4367 Exec:tJIed 
JEFfERS REVENGE LONE ROCK 39104 74 3914 Executed 
UCi<U W-~RN TIMBER 811 2181 B11 Executed 
LOBSTER till soon 8471 211 8471 EIeated 
LOST SOCK LONE ROCK 3596 47 MMOCC. -14 1060 2536 ExectJled 
MARTEI>I POWER ROSEORO 9668 127 9668 Executed 
r.;ORTH FORK CHETCO CLR 7372 267 MMOCC. -1#1 1070 63C'2 Exect!Ied 
PARK RfDGE BASl~ HULL-OPJ(E.S 2710 34 2110 Executed 
POND VIEW OR JOHNSON ·~m t4 ~m EKecuted 
PPlJ BOISE CASCADE 6387 269 6387 6:ecuted 
ROCKY ROAD THOMAS CREEK 157.1l 23 1~4 Executed 
SHADY TIMBER PRODUCTS 763S 588 76351 Executed 
rOBE WEST HUU..QAKES ~80? 78 4807 Executed 
UGLY ECKlEY LONE ROCK 5815 217 5815 Executed 
iV'lREN'N DOUBT SCOTT IIB03 163 MM OCC .• #2.3 6,7 4937 3866 &ecuted 

TOTALS 125923 4661 10187 115636 

1. Informnm regarding the &tatus of threatened or endanpered neWng birds. MM DeC. = marbled murrelet occupancy. I = sale un! numbef 
2. The volume oonlained in unils Wlh m~ munelei occupancy. THs is It! e vokJme Which is subfed to SEC. 2001 (t)(3) of Pubic l.M' 1 a4-19. 
3. The OIf9nal $<lie volume mimts tile VDlume contined in ~pieci unils. This Is !he volume v.tIicb was awarded. 
4. Executed = sale c:ot\tract nas been awarded. accepted, and app-ov«i 
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TABLE 2 

SEVEtmi PROGRESS REPORT - BUREAU OF lAND MANAGEMENT 

sa:mBElOW 

! IORlGINAL 
CURRENT \IOL ORIS, 1 & E BIRDS 

I 

SALE NAME PURCHASER jMBF) ACRES NESnNG STATUS 
t!8 BLACK JACK WEYCO 6863 96 
eo PITCHER PERfECT THlNNlNG SWANCIJ 2-438 180 
90 ROMAN DUNN HULL-O~ 10646 142 MMOCC. ·'~2 
BEARAlR MURPHY TIMBER 11564 201 J.lMOCC. ·12 
B!GWfNDS SPAU>1NG 68641 236 
CANrON CREEK " OOUGlAS CO. FP 3440 411 
CHANEYROAO LONE ROCK 3800 75 
HOXIE GRIFAN CROMAN 2009 255 
Ol.Al.l.A WILDCAT tOS6B 260 UNKNOWN 
SUMMIT CREEK scorr 7910 126 
SVIIlNGLOG THiNNING SWANCO 1~2 95 
rE>CAS GULCH DR JOHNSON 6212 119 
lWINHORSE 1498 17 UNKNOWN 
UPPERRENHAVEN BOHEMIA '\796 .45 
WHITT'S END SENECA 1097 38 
VEllOW CR. MTN, SOOlT 7080 141 
TOTALS 86127 2093 

SEE #2 
BELOW 

AFFECTED 
VOL (MBFl 

5264 
4617. 

: 

S881 

SEE #3 
eaow 

REMAINING 
YOL(MBFl 

6863 
24138 
5382 
6947 
6864 
344C 
3800 
2809 

79tO 
1542 
6212 

1796 
1097 
7D80 

64180 

1. Information (egarding tne status of tilreaU!ned or endangered nesting tilds. MM ace. = martlled murreet cx:cupancy; , ::. sale unit number 

SEE t44 BELOW 

SlAlUS 
EXECUTED 
EXECUTED 
EXECUTED 

UNAWARDEO 
EXECUTED 
EXECUTED 
EXECUTED 
EXECUTED 

UNA-WARIlED 
EXECUTED 
EXECUTED 
EXECUTED 

UNAWAROED 
EXECUTED 
exeCUTED 
_~CVTED 

2. The volUme oonlairled in un'ils IAtlh marbled mune1etCl ocup:ancy. This is the volume which would be subject to SEC. 2001(k){~1 of Public Law 104-19. 
3, The original s;»a volume minus the ~ume contailed WI occupied uni'ls. lbis is the volume whicb W be iWlardeO. 
4. Executed:: sale oonlJacl has been awarded, accepted. and approved 
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u.s. DEPARTMENT OF JUSTICE 
ENVIRONMENT & NATURAL RESOURCES D~VXSXON 

APPELLATE SECTION 
WASHINGTON, D.C. 20530 

FAX NUMB£R (202) 514-4240 

DATE: February 9, 1996 

FROM: Albert M. FerIa, Jr. 

RE: NFRC v. Glickman and Babbitt 

OFP~CE PHONE: (202) 514-2757 

NUMBER OF PAGES: Message ~ + :l. ?c..~ 

PLEASE DELXVER TOI Don Barry 208-4684 
Bob Baum 

Dave Gayer 208-3877 
Dianh Bear 456-0753 
Michelle Gilbert, 

Ellen Athas 305-0429 
Mike Gippert, 690-2730 

Tim Obst, Jay MCWhirter 
Greg Frazier 720-5437 
Jeff Handy (503) 326-3807 
Nancy Hayes 208-5242 
Elena Kagan 456-1647 
Don Knowles (503) 326-6282 
Karen Mouritsen 219-l792 
Roger Nesbit (503) 231-2l66 
Chris Nolin 395-4941 
Tom Tuchmann (503) 326-6254 
Sue Zike (503) 326-7142 
Jean Williams, 

Ellen Kohler 305-0275 
Terry Garcia 482-4893 

MESSAGE; In an order dated January 8, 1996, the 9th Circuit has 
denied our motion for a stay pending appeal on the "next high 
bidder" issue. As a result sales for which the agencies have 
identified a bidder who is willing and qualified to accept the 
contract must be released. The panel denying the sta.y consisted of 
Judges Hawkins a.nd Canby. 

Further review of the decision to deny the stay pending appeal 
is technically available in two forms, both of which require 
further approval from the Solicitor General. First we can ask that 
the entire Court reconsider the order en bane. The request for 
such review is controlled by the original motions panel. It is 
unlikely that the panel will allow the case to go any further. The 
second avenue of review is a request to the Circuit Justice 
O'Connor for a stay pending appeal. The standard applied to such 
a request is \'1hether the issue in the case is one which falls 
within the Court I s standards tor granting certiorari. The i~eue of 
statutory interpretation presented here, given its limited scope, 
does not appear to meet any of the Court's traditional standards. 
ANY REQUEST FOR FURTHER REVIEW SHOULD BE MADE ASAP. PLEASE FORWARD 
YOUR RECOMMENDATIONS B~ TELEPHONE ASAP •. 

omi-R.. .v; fR4'f\CftS.D Al Ferlo 

141 001 



02/09/96 FRI 13:37 FAX 2025144240 ENRD APPELLATE 
- -.-.~.-- - -_.-. 

....... 
, 
~ 

, : 

, . 

t, 

PILCHUCK AODOBON anC!E'l'Y, et al.., 

Pla~nt1rt8-Appellants, 

va. 

) 
) 

.) 
) 
) 
) 
) 

~ Gu~C~, ~n hiS capacity as Secretary ) 
o~ Agricultu~1 et al., ) 

Defendants, 

NQlTHNBST POREST RBSOCRCi COUNCIL, 
an Oregon c:o::rpo:J:at1on, et C\J,', i 

) 
) 
) 
) 
) 

J 
) 

Oefendanc~Intervenora.~pp@ll.eg. ) 
~~~~~~~~~~~~~~~F~~~ ________ ) 

lfOR.'IHWSS'r i"OMST RiiSOURCB COt1NeIL, ) 
an O~egon corporation, ) 

) 
Plaintiff-Appallee, 

nAN GLICKMAN, in his capacity as sec~etary 
of Agriculture, et al" 

Defendants, 

and . 
ORIQQN NA'I.'fJIUUJ ttsOlllCBS COONCIL, INC., 
et al .• 

) 
) 
) 
1 , 
) 
) 
) 
) 
) 
) 
) 
) 
) 

De£.nd.nt-XAto.vanor~~~pallanta. I 

~---,------------------------------------) I 
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PIUCHUCK AUDUBOW SOCIETYJ et al •• 

Plaifttiffa, 

No, 96-35123 

Dei ~-§S-,aG4-MRR 

) 
) 
) 
) 
) 
) 

Ore~on (Eugene) A 

, .. 

va. 
DAB GLICKMAN. in him a4pacity as Seore~ary ) 
of Agricul t\lre, et al., ) 

and 

NORT.QWBST F~ES~ RESoURce OOONOIL, 
an Oregon corpora~1on, ~t 81. , 

) 
) 
J 
) 
) 
) 
) 
) 

~fendant-Interveno~S-Appe~leea. ) 

~~~~~,~--~~~~--~-~---------------) NORTHWEST POREST RESOORCB COURCI~. ) 
~ oregon cor,poration, ) 

plaintif~~Appell.e, 

va. 

) 
) 
) 
) 
1 

DAN GLICRMAW, in bis o&paoity 8ca S-Q:'ct._lOY ) 
of Agr1culture, et al., ) 

D~feDdants-AppA)lantG, 

and 

OUGOl't NA'.t"'lJ'RAL RBSOUK<:8S COUNC:U,I, INC., 
at. al." 

Defendant-IntervenQrs. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

... - -) 

Before: CANBY and HpKIN'S. Cit-cuit 3Ud~. 

DC* CV-gS~Sa44-MRH 
Orag-oa (Bugeae)' 

. ORDER 

~ft ~.ri~d pan_l in related appeal no~ 9S-36042, NQ~th~B~ 

~$t leppurges Coungil~. Glic5maD, has dQclined to hear these 

no'" a.pJ'G;t,lg. Jlc=oo~nglY, t:he mot.io!SlJ !llful ey P.ilobuck Audubon 

Society (WPilchuckh) and-Northwest Fore8t Reeourea ~o~l 

(nNBR~·) to as.!gn these appeals to tha~ panel arG denied. 
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ENRD APPELLATE 

, , 

96-3510«, at a1. 

Pildbuak'a eMe~genCT motion for an 1njunction pend~ng 

_ppea1 ~n nQ. 96-35~06 1s denied, secretary Glickman'. 

ern.er9'enc::~ motian. !or t& at:ay pending appeal i.n nQ. 96"'~SJ.2.J .is 

C1e,nj,~d.. 

NPRC'. mot-ion t:o ~Elolll.date t;he.e appealll :1..", 9~anted. Tne 

motions to expedite filed ~ all pareiee are granted ~n part. 

The opefting hriefs ar~ due Pebrua~ :a9, l.99', The answering 

br~efs are due Haren 2~, 1996. The optional reply briefs ~e 

due Apzoil 1, ~99&. Al.1 part.ies en a side a:'e tlncouraged to join 

in a G~ngle brief to the q~eate9t ex~ent practt~~~le. 9tb ctr. 

R. 29-4. Filing and service of b~iG!. shall be by hand or 

overnigbt de11vary servioe. Extensions of t.ime. will Qot be 

grant@d absent a ohewift9 .xt~aordiR.~y. and ~ompelling 

circumst::linces. 

Th~ ~erk shall set thee. appeals for oral argument in 

~ortland tne week of May 6, 1996 . 

"~!.J" ~~.,." ( ".. . 
... iI J oj ... 
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PLEASE 

u. s. DEPARTMENT OF JUSTICE 
ENVZRO~ AND NATURAL RESOURCES DIVISION 

GENERAL LXTIGATION SECTION 

DELIVER 

To: 

601 PENNSYLVANIA AVENUE, N.W. 
WASH~NGTON, D.C. 20004 

FAX NUMBER 305-0506 t -0267 t -0429 
CON~IRMATION NUMBER (202) 305-0504 

TO: 

Don Barry 208~4684 
Bob Baum 208-3877 
Dinah Bear 456-0753 
Ted Boling 514-4231 
Peter Coppelman, 514-0557 

Lois Schiffer, 
Jim S1mon 

Al Ferlo 5J.4-4240 
Greg Frazier 720-5437 
Mik.e Gippert, 690-2730 

Jay McWhirter 
Tim Obst 

Jeff Handy (503 ) 326~3807 

Nancy Hayes 208-5242 
Elena Kagan 456-1647 
Don Knowles (503) 326-6282 
Karen Mouritsen 219-1792 
Roger Nesbit (503) 231-2166 
Chris Nolin 395-4941 
Jim Sutherland(503) 465-6582 
Tom Tuchmann (503) 326-6254 
Sue Zike (503 ) 326-7742 

NUMBER OF PAGES: lLR 
DATE: January 24, :1996 

FROM: Lisa Holden, (202) 305-0474 

MESSAGE: ~FRC v. Glickman. Attached is Federal 
Defendant's Memorandum in Support of Motion 
for Stay Pending Appeal and in Response to 
PAS' Motion for Stay pending Appeal. Due to 
its length, this document is being 
transmitted with the four attached 
Declarations from the FWS, NMFS, BLM and 
Forest Service. If you would like a copy of 
any ot these Declarations, please call. 

/ 

The hearing on the stay is scheduled for 
Thursday at 2:00. 

I4J 001/016 
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1 KRISTINE OLSON 09B#73254 
united states Attorney 

2 District of Oregon 
88S Fifth Avenue, suite ~ooo 

3 Portland, Oregon 97204-2024 
(503) 727~1000 

4 
LOIS J. SCHIFFER 

5 Assistant Attorney General 
MICHELLE L. GILBERT 

6 GEOFFREY GARVER 
U.S. Department of JUstice 

7 Environment and Natural Resources Division 
General Liti9ation section 

B P.o. Box 663 
Washington, D.C. 20044-0663 

9 (202) 305-0481 

10 Counsel for Federal Defendants 

11 

12 
IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

13 NORTHWEST FOREST RESOURCE ) 
COUNCIL, ) 

14 ) 
Plaintiff, ) 

15 ) 
v. ) 

16 } 
DAN GLICKMAN, in his capacity as ) 

17 Secretary of Agriculture, and ) 
BRUCE BABBITT, in his capacity as ) 

18 Secretary of Interior, ) 
) 

19 Defendants. ) 
) 

20 ) 

---------------------------------) 21 

Civil No. 95-6244-HO 
(Lead case) 

Civil No. 95-6267-HO 
(Consolidated case) 

(? 

Civil No. 95-6384-HO 
(Consolidated case) 

MEMORANDUM IN SUPPORT OF 
DEFENDANTS' ~OTION FOR 
STA~ PENDING APPEAL AND 
IN RE5~ONSE TO PILCHOK 
AUDUBON SOCXETY'S MOTION 
FOR STAY PENDING APPEAL 

I. INTRODUCTION 
22 

23 

24 

25 

26 
27 

The federal defendants respectfully request that the 

court stay pending appeal its January 10, 1996, Order 

(hereinafter "Order lt ) enjoining the federal defendants lito 

attempt to award and release offered sales to other qualified 

DEFENDANTS' MEMORANDUM IN SUPPORT OF D~FENDANTS' MOTION 
2·8 FO~ STAY PE:NDING APPEAL AND IN RESPONSE '1'0 PILCHUK AUDUBON 

SOCIETY'S MOTION FOR STAY PENDING APPEAL -- 1 

(aJ 0021016 



Ol/24/96 13:10 
III 003/016 

1 bidders in the event the original high bidder is unqualified or 

2 has rejected the sale," Order at 24. AS demonstra.ted below, 

3 award and release of th~ fifteen Farest Service and two Bureau of 

4 Land Management timber sales subject to tne injunction prior to 

5 review of the underlying legal issues by the Ninth Circuit Court 

6 of Appeals will cause irreparable harm. The federal defendants 

7 commit to seeKing to expedite any appeal of the Order to the 

S maximum extent possible under the rules of the court or appeals. 

9 As this case has shown, Section 2001(k) (1) is subject 

10 to vastly divergent interpretations. The final decision on the 

11 appropriate scope of Section 2001(k) (1) must be made by the court 

12 of appeals. In order ta preserve the status quo, the federal 

13 defendants ask that this court issue a stay of the Order pending 

14 the Ninth Circuit's review of the Order. In the event the court 

15 declines to issue a stay pending appeal, the federal defendants 

16 request that a temporary stay of the injunction be issued to 

17 allow the federal defendants to seek a stay pending appeal on an 

18 emergency basis from the court of appeals. 

19 For sales other than those at issue in this motion, the 

20 federal detenQants neither support nor oppose plaintiffs/ 

21 defendant-intervenors' pilchuk Audubon Society et al.'s motion 

22 for a stay pending appeal_ However t certain of those sales are 

23 currently subject to injunctions in other courts_ Of particular 

24 concern are the GARDEN, NITA, SOUTH NITA and COWBOY sales. 

25 Should those injunctions be lifted and this court impose an 

26 injunction requiring the federal defendants to award and relQase 
27 

DEFENDANTS' MEMORANDUM IN SUPPOR~ OF OEFENO~NTS' MOTtON 
2S FOR ST~Y PENDING ~PPE~L ~ND IN RESPONSE TO PILCHU~ AUDUBON 

SOCI£TY'S MOTION FOR STA~ PENDING APPEAL -- 2 
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1 those enjoined sales, the federal defendants may seek a stay of 

2 any such injunction pending appeal of this court's judgmen~s 

3 rela~ing to those sales. 1 

4 II. BACKGROOND 

!g] 004/016 

5 section 200~(k) (1) of the ~99S Rescissions Act, Pub. L. 

6 104-19, seeks to expedite the award and completion of certain 

7 previously Offered timber sales. At issue here is the award and 

a release of sales for which (1) prior to enactment of Section 

9 2001(k) (1), the original high bidder informed aither the Forest 

10 Service or SLM that it was no longer interested in being awarded 

11 the sale, and (2) after enactment of section 2001(k) (1) was 

12 enacted, the high bidder was unwil~ing or unqualified to accept 

13 the sale. Together, these categories lnclude two DLM sales and 

14 rifteen Forest Servioe sales. ~ Bradley Declaration; Twelfth 

15 Hofer Declaration (both attached hereto). 

16 In the first category, the Forest Service has 

17 identified one sale, the HIAC~ THIN sale, and the BLM has 

18 identifie~ two 5ale~, the OLALLA WILDCAT and T~IN HORSE sales. 

19 Th~se sales differ from sales for which the Forest Service and 

20 BLM told willing purchasers that the sale was bGing withdrawn and 

21 then returned the high bidder's bond and rejected all other bids. 

22 For the HIACK THIN, OLALLA WILDCAT and TWIN HORSE sales, once-

23 

24 

25 

26 
27 

29 

The defendan~s are also not at this time appealing or 
seoking a stay of the court's ruling to the FIRST, L~ST, BOULDER 
KRAB or ELK FORK sales, or to any other sales subject to the 
Order that are not covered by the injunction to award and release 
sales that the original high bidder rejected or is unqualified to 
accept. 

DEFENDANTS' MEMORANDUM IN SUPPORT O~ DEF~NDhN~S' MOTION 
FOR STA~ ~ENOiNG A~PEAL ~ND IN RESPONSE TO PILCHUK AUDUBON 
SOCIETY'S MOTION FOR STAY PENDING APPEAL -- 3 
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l willing purchasers changGd their minds for economic or other 

2 reasons and expressed their intention to repudiate the contract. 

3 ThUS, under normal Forest Service and BLM procedures, these 

4 sales, if they went forward at all, would be re-advertised and 

5 re-of~ered, be re-awa~ded -- especially not to a high bidder that 

6 had expressly rejected the sale. 

7 All the sales in the second category are Forest Service 

9 sales_ They include five sales, the JOHN LODGEPOLE, NELSON, 

9 BANTY SALVAGE, JOHNSON SALVAGE, SWEET PEA sales, rejected by the 

10 original high bidder and nine sales, the HILTON, FORKS, OFF 

11 BROADWAY, EAGLE RIDGE HOUSELOG, ALLEN, CANTREL SPRINGS, HOLDAWAY 

12 2, PRONG SALVACE and HORN SALVAGE sales, for which the original 

13 high bidder is unable or unqualified to take the sale. ~ 

l4 Twelfth Hofer Declaration. 

15 The federal defendants contend that where the apparent 

16 high bidder rejected a sale before July 27, 1995, the sale does 

17 not fall under Section 2001(k) (1) at all, because Congress 

18 excluded such sales with one exception that does not apply to 

19 them. For all sales where the original high bidder was 

20 unwilling, Unable or unqualified to aocept the sale, the federal 

21 defendants further argue that even if Section 2001(k) (1) applies, 

22 it does not require the agencies to look past the high bidder in 

23 aoting to meet the statute's requirements. 

24 On January 10, 1996, the court held that section 

25 2001(k) (1) requires the agencies to award sales for which the 

26 original high bidder is unwilling or una~le to accept the sale 
27 

DEFENDANTS' MEMORANDUM IN SUPPORT o~ DEFENDANTS' MOTION 
28 FOR STAY P~NDIN~ APPE~L AND IN RESPONSE TO P!LCHUK AUDUBON 

SOCIETt'S MOTION FOR STAt PENDING APPEAL -~ 4 
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1 "to other qualified bidders at the terms originally agreed on by 

2 the unqualified high bidder according to agency requlations and 

J po licies. .. Order at 20; see a Iso Order at 22. Z The court· 

@006/016 

4 reasoned that sales that high bidders rejected prior to enactm0nt 

5 of section 2001(k) (1) must be awarded under Section 2001(k) (1) 

6 because they had been !loffered" within the meaning of the 

7 statute. Order at 19, 22. Further, the court found that 

9 "[r)egulations that give the agency discretion not to try to 

9 award an offered sale to other bidders [when the high bidder ~ill 

10 not or cannot take the sale] would frustrate section 2001(K) (l) 's 

11 objectives." Order at 20. 

12 The federal defendants now file this motion for stay 

13 pending appeal to allo~ the court to prevent the irrGparable harm' 

14 that will occur if the 17 sales at issue, which the agencies 

15 submit are protected from harvest under section 2001(k) (1), are 

16 released prior to allowing the court of appeals to review the 

17 court's legal interpretation of the relevant provisions of the 

18 statute. See,~, ~laska Wilderness Recreation and Tourism 

19 Association, et a1. v. Morrison, 67 F.3d 723, 726 (9th cir. 

20 1995) (court of appeals granted injunction pending appeal to 

21 

22 

23 

24 

25 

26 
27 

2B 

2 With respect to sales that the original high bidder 
rejected, the Order states: "I! the high bidder is not ~il1ing to 
proceed under the contract, the secretary concerned must award 
the sale to other Qualified bidders at the terms agreed to by the 
repudiating high bidder." Order, at 22. The detendants do not 
interpret this as requiring the agencies to award sales to 
original nigh bidders who, prior to or after enactment of section 
200~(k) (1), have already rejected the sale. Rathert the agencies 
will attempt to a~ard the sale to other bidders. 

DEFENDANTS' MEMORANDOM IN SUP~ORT OF DE~ENDANTS' MOTION 
FOR STAY PENDING APPEAL AND IN RESPONSE TO PILC~UK AUDUBON 
SOCIETY'S MOTION FOR STAY PENDING APPEAL -- 5 
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1 review legal premises, of district court decision). As 

2 demonstrated below, the federal defendants mee~ the legal 

3 standard estaQ1ished in this circuit for obtaining a stay pending 

4 appeal. 

5 J::tl: • ARGUMEN'l' 

6 fl. ~andard For Relief Pending Agpeal 

7 Tbe standard for evaluating a motion for a stay or an 

B injunction p~nding appeal mirrors that employed by district 

9 courts in deciding whether a preliminary injunction should issue. 

~o See Lopez v. HQckler, 713 F.2d 1432, 1435 (9th Cir.), stay 

11 granted in part, 463 U.S. 1328 (Rehnquist, J., in chamhers), 

12 motion to vacate dQnied, 464 U.S. 879 (1983). This circuit 

13 recognizes two interrelated standardS for eva1uating c1aims tor 

14 injunctive relief. The "traditional" test requires consideration 

15 of (1) whether the movants have established a strong likelihood 

16 of success on the merits; (2) whether the balance of irreparable 

17 of harm favors the movants; and (3) whether the public interest 

18 favors granting the injunction. American Motorcyclist Ass'n v. 

19 watt, 714 F.2d 962, 965 (9th cir. 1983) (citation omitted). The 

20 "alternative" test 

21 permits the moving party to meet its burden by demonstrating 
either a combination of probable success and the possibility 

22 of irreparable injury or that serious questions are raised 
and the Qalance of hardship tips sharply in its favor. 

23 

24 

25 

26 
27 

Xd. These standards are not separate but rather represen~ lithe 

outer reaches of a single continuum." Los A.ngeles Memo;rial 

Coliseum Comm'n v. NFL, 634 F.2d 1197, 1201 (9th Cir. 1980). 

DEFENDANTS' MEMORANDUM IN SUPPORT O~ DEFENDANTS' MO~ION 
28 FO~ STA~ ~ENDING APPEA~ ~ND IN RESPONSE TO PILcaUK AUDUBON 

SOCIETY'S MOTION FOR STAY PENDING APPEAL -- 6 
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1 under either standard, to the extent that they differ, the 

2 federal defendants meet the required showing. 

3 B. The Fede~a~ Defendants Have a strong Likelihood of Sucoess 
on the Merits. 

4 

5 

6 

7 

B 

9 

10 

11 

12 

13 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 
27 

The court is well aware of the federal defendants' 

interpretation of the scope of section 2001(k) (1) as articulated 

in the government's briefs in this litigation. 

~irst, the federal defendants submit that sales that 

original high bidders rejected prior to enactment of section 

2001(k) (1) do not even fall under the statute. With one narrow 

e~ception, Section 2001(k) (1) does not apply to timber sales that 

were cancelled or withdrawn prior to enactment of the Rescissions 

Act on July 27, 1995. Section 2001(k) (1) clearly covers 

cancelled or withdrawn timber sales that were awarded or for 

which the Foregt service or the Bureau of Land Management had 

rejected allPids prior to enactment of Section 2001(k) (1). 

However, to give the "return of the bid" provision of Section 

2001(k) (1) meaning, section 2001(k) (l) must be read to exclude 

all other timber sales cancelled or withdrawn by the time Section 

2001(k) (1) was enacted, including sales withdrawn or cancelled at 

the request of the apparent high bidder, or because the apparent 

high bidder was no longer willing or able to proceed with the 

sale. 

Second, the federal defendants contend that 

interpretation of section 200~(k) (1) to sales where the original 

High bidder is unwilling or unable to accept the sale requires 

DEFENDANTS' MEMORANDUM IN ~uPPonT OF DEFENDANTS' MOTION 
28 FOR STAY pENDINC APPEAL AND IN RESPONSE TO PILCHUK AUDUBON 

SOCIETY'S MOTION FOR STAY PENDING APPEAL -- 7 
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1 application of the implied repeal doctrine. Although Section 

2 2001(k) (1) applies IInotwithstanding any othel:" provision of law," 

3 the implied repeal doctrine should be applied here because 

4 Section 2001(k) (1) borrows terms and procedures from the very 

@009/016 

5 statutory scheme with which it conflicts. Under that doctrine, a 

6 statute is read to repeal conflicting provisions of earlier law 

7 only to the extent of the conflict, and only to the minimum 

8 extent necessary. As explained in the government's briet's, full 

9 effect can be given to tne language of section 2001(k) (1) without 

10 requirinq release of these sales under its provisions. See In re 

11 The Glacier Bay, 944 F.2d 577, 561-92 (9th Cir. 1991). 

12 It is clear that the court disagrees with the federal 

13 defendants' reading of tne statute as to the salas at issue. 

14 Nonetheless, there can be no doubt that the legal dispute 

15 regarding these sales raises serious questions for consideration 

16 by the court of appeals. The strength of the merits of the 

17 federal defendants l legal arguments is more than enough to 

18 justify a stay pending appeal. 

19 c. compliance With the Court's Injunction to Award These Sa~es 
will Result in Irreparab~e Harm. 

20 

21 

22 

23 

24 

25 

26 
27 

None of the sales at issue here would proceed absent 

the court's January 10 interpretation of section 2001(k} (1) • 

Requiring their award and release will result in irreparable 

harm. The two BLM sales, the OLALLA WILDCAT and TW~N HORSE 

sales, and two Forest Service sales, the HIACK THIN and HOLDAWAY 

2 sales t are west of the Cascade Mountains and risk adverse 

DEFENDANTS' MEMORANOUM IN SUP~OR~ o~ DE~£NDAN~S' MOTION 
22 FOR S~AY PENDING APPEAL AND IN RESPONSE TO PILCHUK AUDUBON 

SOCIETY'S MOTION FOR STAY PENDING APPEAL -- 8 
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1 impacts to northern spotted owls ("NSOs") and marbled Inurrelets, 

2 as well as fish species of concern. The remaining Fore~t Service 

3 sales are east of the Cascades and, as described below and in the 

4 attached declarations, would adversely affect several fish 

5 species of concern. 

6 In addition, all of these sales would go forward 

7 without their normal level of environmental review, including, 

B for example, marbled murrelet surveys and NEPA doc~entation, 

9 because such review was terminated when the agencies withdrew the 

10 sales. Thus, all of the sales could have consequences in 

11 addition to the adverse impacts discussed herein that could only 

12 be known if additional information could be gathered. The Order 

13 pre-empts such review. 

14 1. The 4 West s10pe sales. 

15 The BLM submitted both the OLALLA WILDCAT and TWIN 

16 HORSE sales to the U.S. Fish and Wildlife Service (IIFWSII) for 

17 consultation as to impacts to the NSO, a declining threatened 

18 species strongly associated with latG successional forests. 

19 Spear Declaration, at , 6 (attached hereto). After FWS issuect a 

20 biological opinion in November 23, 1990, that recommended 

21 dropping the TWIN HORSE sale and 1900 MBF of the OLALLA WILDCAT 

22 sale to avoid an incidental take, BLM reconsulted on the NSO. 

23 Spe~r Declaration, at ~ 7. 

24 On August 7, 1991, the FWS issued a draft biological 

25 opinion that both sales ~ere likely to jeopardize the continued 

26 existence of the NSO due to harvest within a NSO Habitat 
27 

D£FENDANTS' MEMORANDUM IN SUPPOR~ OF OEFE~OANTS' Mo~rON 
28 FOR STAY FENDING APP~AL AND IN RESPONSE TO P!LCHUK AUDUBON 

SOCIETY'S MOTION FOR STAY PENDING APPEAL -- 9 
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1 Conservation Area and, in the case of the TWIN HORSE sale, the 

2 t~king of a known pai~ of owlS. Bradley Declaration, at ! 4; 

141 011/016 

3 Spear Declaration, at ~~ 7, 8. The ELM ~ithdrew both sales after 

4 concluding that they would not be v1ab~e if their original terms 

5 were mOdified to comply with the Endangered Species Act. Bradley 

6 Declaration, at ! 6. 

7 Although the TWIN HORSE and OLALLA WILDCAT sales were 

8 not surveyed to determine marbled murrelet occupancy, they 

9 contain suita~le habitat for the marbled murrelet, a threatened 

10 species in decline due primarily to habitat loss, adult mortality 

11 and breeding railure. Spear Declaration, at ! 10, 11. If the 

12 sales proceed, up to 271 acres of this suitable murrelet habitat 

13 would be destroyed. Bradley Declaration, at ! 7. The 

14 destruction of this murrelet habitat would adversely impact 

15 marbled murrelets, primarily by (1) possibly airectly killing 

16 murre lets durin9 harvest; (2) displacing any nesting birds from 

17 traditional nests sites, resulting in educed likelihood of 

18 successful breeding; and (3) increasing predation by increasing 

19 edge habitat. Spear Declaration, at ~~ 12-14. Although it does 

20 not contain suitable marbled murrelet habitat, the HIACK THIN 

21 sale is one quarter mile from an occupied murre1et stand and 

22 would also likely adversely impact murre1ets. Spear Declaration, 

23 at ~ 15, App. I. 

24 2. The 13 East s~ope sales. 

25 At least eleven of the thirteen east slope Forest 

26 Service sales at issue here -- the ALLEN, JOHN LODGEPOLE, NELSON, 
27 

DEFENDANTS' MeMORANOUM IN SU~~ORT OF DE~ENDA~TS' MOTIO~ 
2S FOR STA~ PENDING APPEAL AND IN RESPO~SE TO PILCHUK AUDUBON 

SOCIETY'S MOTION FOR STAY PENDING APPEAL -- 10 
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1 HILTON, SWEET PEA, SANTY SALVAGE, JOHNSON SALVAGE, PRONG SALVAGE, 

2 HORN SALVAGE, CANTREL SPRINGS and EAGLE RIDGE HOUSELOG sales --

~ dre within the range of the bull trout, a category one candidate 

4 species under the Endangered Species Act. Spear Declaration, at 

5 ~ 18. Timber management activities likely to occur in connection 

6 with these sales would further degrade existing watershed 

7 conditions, especially without environmental safeguards that 

8 might not' apply under Section 2001{k) (1), and therefore have 

9 adverse impacts to the bull trout. spear Declaration, at ~~ 19-

10 21_ Eight of the nine sales in the Umatilla and Wallowa-Whitman 

11 National Forests -- the HILTON, SWEET PEA, BANTY SALVAGE, HORN 

12 SALVAGE, PRONG SALVAGE, 30HNSON SALVAGE, CANTREL SPRINGS and 

13 EAGLE RIDGE HOUSELOG sales -- have the highest potential for harm 

14 to the bull trout_ Id- at ~ 20. 

15 The nine Umatilla and Wallowa~Whitman National Forest 

16 sales (the oight listed immediately above and the ALLEN sale) are 

17 also within the range of the Snake River spring/summer chinook 

18 salmon and Snake River fall chinook salmon, two threatened 

19 species under the Endangered species Act that are in serious 

20 decline. Wyland Declaration, at ~ 12 (attached hereto}.) Both 

21 forests contain critical habitat for salmon- Ig. at ~, 16, 35, 

22 36_ The National Marine Fisheries Service ("NMFsrt) conducted 

23 consultations on listed salmon for five of the Wallow Whitman 

24 

25 

26 
27 

28 

3 This declaration was also submitted in oonnection with 
the fedearl defendants' motion in the Ninth Circuit for stay 
pending appeal of this court's September 13 and October 17 
orders. 

O£FENOANTS' MEMO~NDUM IN SUPPORT OF DEFENDANTS' MOTION 
FOR STAY pENDING APPEAL AND IN RESPONSE TO PILCHUK AUDUBON 
SOCIETY'S MOTION FOR 'STAY PENDING APPEAL 11 
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1 sales, ana concludea that the sales would not be likely to 

2 jeopardize salmon if they were moditied trom their original 

3 terms. ~. at ~ 22, Attachmant A. 

III 013/016 

4 However, if these five sales are awarded, ~eleaBed and 

5 completed under Seotion 2001(k) (~) on their original, unmodified 

6 terms, the timber harvest activities involved WoUld increase the 

7 level of incidental taking of spring/summer salmon at a time when 

8 their condition is particularly precarious and could jeopardize 

9 their continued e:l<istence in the area. Id. at ~~ 22-34. 

~o Consequently, the overall risk of e:l<tinction of this species 

11 would increase. Id. at ~ 22. The NMFS conoluded ~hat, in 

12 conjunction with other land management activities in the area, 

13 the four remaining wallowa-Whitman and Umatilla ~ales would also 

14 adversely affect listed snake River spring/summer and fall 

15 chinook salmon if awarded, released and completed .in their 

l6 unmodified form. Id. at ~~ 35 f 36, Attachment A. 

17 Two sales, the JOHN LODGEPOLE and NELSON sales, are 

18 also in the range of the shortnose sucker, and endangered species 

19 resident in the Sprague River of the Upper Klamath Basin. Spear 

20 Declaration, at ~ 16. Timber harvest activities inVOlved in 

21 these sales are likely to have adverse impacts on this endangered 

22 species. Id. at ~ 17. 

23 D. 

24 

25 

A stay will Not substantially Injure other parties 
Interested in These proceedings. 

snoulO the court issue a stay pending appeal, neither 

NFRC nor scott Timber will sUffer any substantial injury. The 
26 
27 
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1 federal defendants have acted in good faith to determine whetner 

2 the remaining bidders ~or these sales are interested in the~ and 

3 to prepare the sales sO that they can go forward quickly should 

4 the Ninth Circuit rule against the defendants' position on 

5 appeal. Any economic harm suffered by individual operators due 

6 to a delay in releasing these sales pendin9 appeal pales in 

7 comparison with the serious irreparable harm to forest resources 

8 and endangered f threatened and other species of concern that will 

9 result if the sales are released in their original, unmodified 

10 forms. Once cut, the timber involved in these sales, much of it 

11 old growth, cannot be resu~rectea. If this stay is denied and 

12 the defendants win on appeal, its harvest in the 1nterim will 

13 have caused neeOless destruction and harm. However, if the 

14 court's injunction is upheld on appeal, the timber interests will 

l5 still have ample opportunity to harvest the timber at issue. 

16 E. The Puhlio Inte~$st Favors Granting A stay. 

17 Granting a stay pending appeal is in the pUblic 

18 interest in this case. As interpreted by the district court, 

19 Section 2001(k) (2) requires the release of 17 timber sales that, 

20 for environmental and other reasons, would not be cut absent the 

21 court's Order. In a plethora of statutes enacted over the past 

22 

23 

24 

25 

26 
27 

28 

two decades, congress has made clear that preservation and 

protection of the environment is ~ paramount pUblic concern. 

section 200l(k} (2) provides a narrow and limited exception to the 

normal process, involving reviews of the impacts to the agenciee 

timber programs, the environment, threatened and endangered 
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1 species, archaeological and cultural resources and other 

2 concerns, that the federal defendants would follow in oonsidering 

3 whetner and on what terms to award timber sales. Indeed,. because 

4 of the strong public interest in seeing that they are carried 

5 out, the Ninth Circuit has held that exemptions to statutes such 

6 as the National Environmental Policy Act and the Endangered 

7 Species Act must be strictly construed. Mount Graham Coalition 

a v. Thomas, 53 F.3d 970 t 975 (9th eire 1995). 

9 Thus, the public interest stron~ly favors staying the 

10 district court's order while the court of appeals determines 

II whether, pursuant to Section 2001(k) (1), those protections must 

12 be disregarded as to these sales. The short delay caused by a 

13 stay pending appeal is in the pUblio interest. It will prevent 

14 irreparable har~, while preserving the status quo while the issue 

15 receives appellate review. 

16 :IV. CONCLUSION 

17 Granting a stay of the court's January 10 injunction 

18 requiring award and release of sales evan though the original 

19 high bidder is unwilling or unable to accept tne sale will 

20 preserve the status quo pending appeal. For the forgoing 

21 reasons, the Court should grant a stay pending appeal of the 

22 Order to the extent it enjoins the federal defendants to award 

23 

24 

25 

26 
27 
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1 and r~lease thesG sales_ 

2 

3 Respectfully submitted this J3~day of JanuarYt 1996. 
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