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u. S. DEPARTMENT OF JUSTICE 
ENVIRONMENT AND NATURAL RESOURCES DZVISION 

GENERAL LITXGATION SECTION 
601 PENNSYLVAN~A AVENUE, N.W. 

W~SHXNGTON, D.C. 20004 

FAX NUMBER 305-0506. -0267, -0429 
CONFIRMATION NUMBER (202) 305-0504 

PLEASE DELIVER TO: 

To: Don Barry 
Bob Saum 
Dinah Bear 
Ted Boling 
Peter Coppelman, 

LOis Schiffer, 
Jim Simon 

A..l Ferlo 
Greg Frazier 
Mike Gippert, 

Jay McWhirter 
Tim Obst 

Jeff Handy (S03) 
Nancy Hayes 
Elena Kagan 
Don Knowles (503) 
Karen Mouritsen 
Roger Nesbit (503) 
Chris Nolin 
Jim Sutherland(503) 
Tom Tuchmann (503) 
Sue Zike (503) 

NUMBER OF PAGES: II 

DA.TE: January 22, 1996 

208-4664 
209-3877 
456-0753 
514-4231 
514-0557 

514-4240 
720-5437 
690-2730 

326-3807 
208-5242 
456-1647 
326-6282 
219-1792 
231-2166 
395-4S141 
465-6592 
326-6254 
326-7742 

FROM: Lisa Holden, (202) 305-0474 

MESSAGE: NFRC y. Glickman. Attached is a Notice of 
Filing and Request for Additional Time to 
File Forest Service Report and a letter from 
Mr. Rutzick dated 1/l9/96. 

IaJ 001/011 



01/22/96 12:33 ft 
~1/1S/l~9G 11;44 5a~4~~~h~~ 

MA .. 1t c. RUmCI(· 
Dlreu~ Olal (503) 499-4572 

ALISON lUN CAMna.L 
Dir.ot ()ial ISnj) 499-4674 

AOrnmw.l W pr.cmo. In 
Or.p ,I'd w .. twI~ 

- AItM .dmlttlld III NIIw ".~n: 

Michelle Gilber~ 

Mark C. Rutzlck Law Firm 
A Prof""""_ Co,,,,,,,.tit)fI 

""Dm.". ., kw 
sao Pioneer Tower 

888 S.W. Fifth Avenue 
Port1and. Or890n 97204-2089 

I!SO~) .~~4!i'!1 
hx (60.1\ 296·0916 

January 19, 1996 

U.S. Deparcment ot Justice 
Environment and Nat~ral Resources Division 
G@neral Litigation Section 
601 Pennsy1vania Avenue N.W. 
8th Floor 
washington, O.C. 20044 

Re: NFRC v. Glickman, No. 95~6244~HO (D. Or.) 

Dear Michelle: 

As you may recall, the Northwest Forest Resource Council 
moved promptly in Sept:emner to enforce Judge Hogan' s Sept~mber 
13 Order thJ;ough the oour~ I IS ~ont'-empt powers. !n many 
subsequent filings, the government has suggested tha~ NFRC 
moved too fast, acted precipitously and did not allow the 
government to act responsibly. 

We read your filings. We are also aware of the snowstorm 
that hit the washington area last week. As a resulc, chis 
time, as you must have observed, NFRC has not cak~rt immediate 
action to enforce Judge Hogan's 3anuary 10, 1996 order, even 
though this eime there ~An be no doubt that the order is an 
i.njunction which requires the defendants to act "immediately" 
to award and release at least. 13 timber sales. (It al$o 
confirms the pr10r ~elease of Boulder Krab and Elk Fork, and 
declares the duty eo a~ard and release four sales which may be 
enjoined by Judge Dwyer.) 

Yet for our patience we have been rewarded by nothing hut 
silence. Now nine days h~ve pagg~d since the order was 
entered, and none of the sales has been awarded or released. 
The only sign of life to date is a request. :for a I::itatue 
conference with Judge Dwyer on ~he Firsc ano Last sal~s, which 
is. ~o ue, notbing hut a transparent ploy to find another 
excuse not to a~ard t:hose two sales. 

AS you know, Pilchuck Audubon has filed a motion for a 
scay and injun~cion pending appeal. The governmenc has not, 

@002/011 
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Miche1le Gilbe~t 
January 19, 1996 
page 2 

and has given no sign that it intends eo appeal ~he order, 
with or without a seay. 

We feel that the gove~nment is taking advantage of our 
.patience to date, and we are ~eginning to believe ehat the 
government will, once again, do nothing to comply wieh the 
court's order until we force ~he iesu~_ This would confirm 
that ~e were right in September to go hack to court immedidte­
ly without waiting for the voluntary compliance that should ~e 
forthcoming. 

Ne~t week, we ~ill have to go back eo Judge Hogan if the 
go'V'errut\9nt dogs not either move for a stay or award tne sales. 
GO'V'ernment counsel has clarified tor us that Secreta.ries 
Glickman and Babbitt are personally respons1.ble for compliance 
~itn seccion 2001 of the R.eseission~ Act. These are the 
government off"icia.ls ~e will have to hold responsible for the 
government's failure to comply ~ith the January ~o o~der. 

We encou~ase the 90~ernrnQnt to act responaibly to eomply 
with Judge Hog~n's January 10 order. We all know the govern­
ment is obliged to comply with court orders unless it o~cains 
a stay of an order pending appeal. We shouldn' t need to press 
~hat point w1tn Judge Hogan. 

V7M:~~' 
Mark C. Rutzl. k 

141 003/011 
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l KRISTINE OLSON 
United States Attorney 

2 888 SW Fifth Avenue 
suite 1000 

3 portland, OR 97204-2024 
(S03) 727-1008 

4 
LOIS J. SCHIFFER 

5 Assistant Attorney General 
MICHELLE L. GILBERT 

6 GEOFFREY GARVER 
U.S. Department of Justice 

7 Environment and Natural Resou~ces Division 
General Litigat~on Section 

a .P.O. Box 663 
Washington, D.C. 20044-0663 

9 Telephone: (202) 305-0460 

10 

11 
IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

12 
NORTHWEST FOREST RESOURCE COUNCIL, ) 

13 ) 
Plaintiff, ) 

14 ) 
v. ) 

lS ) 
GLICKMAN, in his capacity ) 

16 as secretary of Agriculture, ) 
BRUCE BASBITT, in his capacity ) 

17 as Secretary of Interior ) 
) 

18 Defendants.) 

---------------------------------) 19 

Civil No. 95-6244-HO 
(lead case) 
Civil No. 95-6267-HO 
(consolidated case) 

NOTICE OF FILING 
AND REQUEST FOR ONE-DAY 
EXTENSION TO FILE FOREST 
SERVICE: REPORT 

141 004/011 

20 

21. 

Pursuant to this Court's October l7, 199$ Order, the Bureau 

of Land Management, by and through its counsel, hereby files the 

Eleventh Declaration of William L. Bradley describing the actions 
22 

23 

24 

25 

26 
27 
26 

taken by the Bureau of Land Management to award and release 

timber sales that were offered or awarded between October 1, 1990 

NOTICE OF FILING AND REQUEST FOR ONE-DAY 
EXTENSION TO FILE FOREST SERVICE REPORT - 1 
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1 and July 27, ~995 and within the scope of this Court's September 

2 13, 1995 Order.l 

3 As to information relating to the activities of the Forest 

4 Service to award and release timber sales that werG offered or 

5 awarded oetween October 1, 1990 and July 27, 1995, the federal 

6 defendants respectfully request a one-oay extension in which to 

7 file the Forest Service's ~eport. The Forest Service Office for 

8 Region G was closed on Thursday afternoon, January 16, J.996 as a 

9 result of inclemen~ weath~r. Further, the primary responsible 

~o official was unavailable today to complete the report. 

11 

1.2 

13 

14 

15 

16 

17 

18 

19 

20 

21. 

22 

@005/011 

1. On December 20, 1995, as a result of the second partial 
23 federal government shutdown, federal defendants requested an 

extension of five working days upon expiration of the furlough in 
24 which to file the fifth bi-weekly progress report. The furlough 

officially ended on January 5, 1996, and on January 8-10 and 
25 January J.2 the federal government in Washington t D.C. was Closed 

due to inclement weather. 
26 
27 
28 

NOTICE OF FILING AND REQUEST FOR ONE-DAY 
EXTENSION TO FILE FOREST SERVICE REPORT - 2 
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~ Dated this 19th day of January, 1996. 

2 Respectfully submitted, 

3 KRISTINE OLSON 

4 

5 

6 

7 

8 

United Scates Attorney 

LOIS J. SCHIFFER 
Assistant Attorney General 

~J~ jV~CHELLE L. GILBERT 
GEOFFREY GARWR 

I4J 006/011 

9 United States Department of Justice 
Environment and Natural 

10 

11 

13 

14 

15 

16 

17 

Of Counsel: 

JAY MCWHIRTER 
Office of the General Counsel 

Resources Division 
General Litigation Sectioft 
P.o_ BoJC 663 
Washington, DC 20044-0663 
(202) 305-0460 

Attorneys for Defendants . 

United States Department of Agriculture 
Washington, DC 

KAREN MOURI'I'SEN 
18 Office of the Solicitor 

United States Department of the Interior 
19 Washington, DC 

20 

21 

22 

23 

24 

25 

26 
27 
28 

NOTICE OF FILING AND REQUEST FOR ONE-DAY 
EXTENSION TO FILE FOREST SERVICE REPORT - 3 
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¥RIST:INE OLSON 
United State~ Attorney 
88S s.w. Fifth Avenue 
suite 1000 
PortlGnd, OR 97204-2024 
T$19pho~a: 503-727-1008 
OSB #73254 

LOIS J. SCHI~FE~ 
A9Gi9~ant Attorney Gen~ral 
WELLS D. BURGESS 
MICHELLE L. GILBERT 
ANDREA L. 5ERLOWE 
EDWARD 80LING 
u.s. De~artwent Of Ju&tice 
Environ~ent And Nctural ~~sour~e5 Div1$ion 
Ganaral L1t1gation Soction 
P.O. Box 663 
Washinqton, D.C. 20044-0663 
Telephone: 202-272-6217 

XN THE UNITED STATES DISTRICT COURT 
FOR rHE DISTRICT OF OREGON 

NORTHWEST FO~3ST RESOURCE COUNCYL, ) 
) 

Plaintiff, ) 
) c1vi1 No. 95-6244-HO 

v. ) 
) 

DAN GLICKMAN, in his capac! ty as ) ELEVENTH OECLAMT10N OF 
Secretary of Agriculture, ) WILLIAM L. BRADLEY 
BRUCE BABBITT, in nls capa~ity ~s ) 
seoretary of lntor~or ) 

) 
Defendants. ) 

----------------------------------) 
Y, William L. Bradley do hereby depose ana say that: 

1. My name is William L. Bradley. I have previously 

prepareQ a declaration ror this easel 1n which i d9scribed my 

pOBitiQn w~th the Bureau of Land Management (a~> and the nature 

of my responsibilities. 

ELZVRNTH DECLARATION OF WILLIAM L. BRADLEY, pase ~ 

141 007/011 
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2. X am familiar with the Rescissions Act, Public Law 104-

19 (109 Stat. 1'4), lnQludins the provisions regarding "Award and 

Rele~se of previously OffereQ and Unawar4ed T1m~er Sa~e 

contracts, tt SectiQn ~OOl (~) • 

'3. In my tenth decl~rDt1on to the oourt, i provided two 

ta~le6 ehowing the statuG of BLM sales which are covered unde~ 

Section 2001(k). 

4. This declaration is being tiled to update the court on 

the status of the5C soles. As in my previous declaration, I ha~e 

attached Table 1 Which shows tne status or aa1es covered by 3Udge 

H09anfs october 11, 1'9$, or~er and Table 2 which shows the 

$tatus of section 3~8 sales Which were subject to Seotion 2001{k) 

of Publio Law No. 104-19. 

5. As a re~ult of Judge Hb9~n·s J~nuary ~O, 1996, order, 

two a~dit~onal salec (Olalla Wildcat ana Twin Horse) have been 

added to Table 2. There is no lcn~er n cur~ent purchaser for 

either ot these sales. In accordance with the order, these sales 

wil1 be offered to the second highest b1a~e~s atter the neoessary 

ateps are taken tQ prepa~& them tor award. The BLM is currently 

reviewin9 the existing survey information to ge~erm1ne 1r 

threatened or endangered bir~ 3peoies are known to be nest1n9 on 

Any o~ the sale units. ~he affected/remaining volume co~umn$ on 

Table 2 wi~l be filled In after the review is completed. 

ELE~ENTH DECLARATION OF WILLIAM L. BRADLEY, paiS 2 
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]; d.eelare under penal.1;y of perjury that the foregoing is true and. 

correct. 

..--:-
Executed at portland, Oregon, on CttJN!blf#J' I'i; /f.litr 

ELEVENTH DECLARATION OF WILLIAM L. BRADLEY, Paqe 3 
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TABL£ 1 

FIFTH PROGRESS REPORT - BUREAU OF LAND MANAGEMENT 

SEE #1 BELOW 
I OJUGSNAL 

CURRENT VOL QRIG. T&EBlRDS 
SALE NAME PURCHASER (MBf) ACRES NESnNG STA.TUS 

91 LOWER DUOLEYS SJMMrr BOISE CASCADE 2340 71 
~1 MlLERS VIEW DR JOHNSON 3863 53 
ANOTHER FA1RVlEW DOUGLAS CO. FP 4589 53 
BAmEf«£.. RESERVAllON RANCH 1205 44 
BJRDSEYE ROGUE CROMAN 3876 671 
CAMP TIMBER PRODUCTS 7127 54S 
~TTRACi<S SENECA 472 4S 
CHERRY TREE PLUM HUU..QAKES t038 10 
CORNER SOCK . lONEROCK 1n1 52 
CRAZYS'S CLR 3951 140 
fDAFtlOORA soon ~ 67 
tJEAD MIDDLEMAN OR JOHNSON 7154 197 

SEE #2 
BELOW 

AFFECTED 
VOL (MBF) 

SEE 13 
BELOW 

REMAOON6 
VOLfMBF) 

2340 
3i!S3 
4589 
1265 
3876 
7121 
412 

1038 
1721 
3957 
4S54 
7154 

SEE#4saow 

STATUS 
Executed 
Executed 
Executed 
ExecUl8d 
Executed 
ExecUled 
ExeeuCed 
Elcecuted 
~ 
&ec:utecl 
Executed 
&eooted 

:J.EEf'CREEK CLR 3120 130 ML4 occ. -111,2 3120 0 Sale wi not be awardet.i 
:;OLDEN SlJCKE.R ROUGH & READY 04367 160 04367 
~EFFERS REVENGE LONE ROCK 391<0 74 391<4 
UCKII WESTERN TIMBER 811 218 811 
LOBSTERHIU scon &471 211 6471 
.. OSTSOCK LONE ROCK 3596 47 MMOCC. -#4 1()6() 2536 
MAATfN POWER BOSBORO 9668 127 9668 
NORTH FORKCHETCO CLR r372 2f>l MMOCC. -#1 1070 6302 
PARK RlOGE. BASIN tiUll-OAKES 2710 34 2710 
POND VIEW DR JOHNSON 4m 84 4m 
PP&J BOISE CASCADE 6387 269 6387 
ROCKY ROAD THOMAS CREEK 1574 23 15704 
SHADY TIMBER PROOUCTS 7635 588 1635 
ITOBEWEST HUlL-OAKES 48fJ7 78 4807 
UGL v ecKLEY LONE ROCK 5815 217 5815. 
IWREN 'N DOUBT SCOTT 8803 163 MM OCC. • #2.3 5.7 ~931 3866 

TOTAlS 125823 4661 10167 115636 

1. fntonnation £e$8rcing the stmts (!f ItIreatet)eQ or eldange:red nee1ing bird$. MM <lCC. :: marted murrelet oeaJpcmc:y, # = sale unit. number 
2. The vdUrM oonta!led munG MIh malbled mUITe(et cccuparu::v. This is the 'IQlume wtOcn is Sijijec:t to SEC. 200 1{k){3) of Putic Law 1()4.19. 
a The originlll sae volume mims the volUme eantained in occupied II. This is the \'OIume Vr'hich was zwrded. 
4. Executed: sale oontract has been awarded, ~ anlt apxaved 

ExeaOd 
~ 
ExeccLted 
~ 
~ 
&ecuted 
Execated 
Executed 
Executed 
ExecllteO 
Executeci 
~ 
Executed 
Executed 
EXec.uted 
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TABLE 2 

Flfllf PROGRESS REPORT - BUREAU OF LAND MANAGEMENT 

SEEtI-1 BELOW 
I ORiGINAl. f : CURRENT VOL ORIG. T&EBlImS 

SALE NAME I PURCHASER (M9f) ACRES NES11NG SIATUS l , 
88 BtACK JACK WEYCO 6663 9S 
i90 PJTCHER PERFECT THINNING SWANCO 2438 1aD 
[~tROMAN DUNN HUlt-OAKES 10646 142' MMOCC. -#1 2 
ISEARAR MURPHY TIMBER 11564 2m MMOCC. -12 
SJGWlNDS SP.Al.D!NG 6864 238 
CANTON CREEK n OOUGlAS co. FP 3440 'd 
CHANEYROAO lONE ROCK 3800 75 
HOXIE. GRWFIN CROMAN 2809 255 
OLAU.A W(lOCAT 10568 280 UNKNOWN 
SUNMlT CREEK SCOTT 7910 126 
SWJNGLOG THJNNJNG SWANCO 1542 95 
~GULCH OR JOHNSON 6217 119 
rTWlNHORSE - ........ . - .. -'----.- .- 1498 17 UNKNO\NN 
UPPER RENHAVEN BOHEMJA " - ..... 1796 45 . "'- -.. _.-

wn, '",:) END SENECA 1097 38 
YEllOW CR MTN. SCOTT 70811 141 

TOTALS 85127 2003 

o. 

SEEtr2 
BELOW 

AFFECTED 
VOL{MSf} 

5264 
4617 

9881 

SEEt3 
BElOW 

REMAINlNG 
VOl.(JABll 

6863 
2438 
5382 
6947 
6864 
3440 
3800 
2809 

7910 
\542 
6212 

1196 
"1097 . 
7080 

64180 

SEE #4 BELOW 

STATUS 
EXECUTED 
EXECUTED 
8<ECUTEO 

UNAWARDEO 
EXECUTED 
EXECUTEO 
EXECUTED 
EX£CUTEO 

UNAWAROED 
EXECUTED 
EXEClJTED 
EXEClJTEI) 

UNAWAROED 
£XECUTEO 

• -0 -. EXECUTED --'-.- -. 

EXECUTED 

1. Informafion regarding Ole status 01 threatened or endangered Iles1ing birds. MM OCC. = marbl~ munelet oocupal1CY; 1# = sale unll numb« 
2. The voNme contained in ul1ils ¥lith m~ munefel occupant\'. This is the \rQ~me Which wotlld be subject to SEC. 200 1 (M){3) 0{ flc.t.bi: law 104-19. 
3. The orlginal sale volume minus the votume contained in occupied unD. This is Ihe voklme whim wfJ be awarded. 
4. Executed = ~ contna has been awarded, aec~ed. and apslroved 

, . 
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u.s. DEPARTMENT OF JUST~CE 
ENV~RONHENT AND NATURA~ R~SOunC~s n~V7S~ON 

GENERAL LITIGATION SECTION 
601 PENNSYLVANIA AVENUE, N.W. 

WASHINGTON, D.C. 20004 

FAX NUMBER 305-0506, -0267. -0429 
CONFIRMATION NUMBER (202) 305-0504 

141 0011018 

PLEASE DELIVER TO: 

To: Don Barry 208-4684 
Bob Baum 208-3877 
Dinah Bear 456-0753 
Ted Boling 5~4-423~ 

Peter Coppslman, 514-0557 
Lois Schiffer, 
Jim Simon 

Al Ferlo 514-4240 
Greg Frazier 720-5437 
Mike Gippert, 690-2730 

Jay McWhirter 
Tim Oost 

Jeff Handy (503) 326-3807 
Nancy Hayes 208-5242 
Elena Kagan 456-1647 
Don Knowles (503) 326~6282 

Karen Mouritsen 219-1792 
Roger Nesbit (503) 231-2166 
Chris Nolin 395-4941 
Jim Sutherland(503} 465-6582 
Tom Tuchmann (503) 326-6254 
Sue Zike (503) 326-7742 

NUMBER OF PAGES: \~ 

DATE: January 19, 1996 

FROM: Lisa Holden, (202 ) 305-0474 

MESSAGE: Attached are four documents: (1) PAS' Notice 
of Appeal of 1/10/96 Order issued in NPRC v. 
Glickman; (2) PAS' Emergency Motion for A 
Stay and Injunction Pending Appeal; (3) 
NFRC's Opposition to PAS' Emergency Motion 
for Stay; and (4) a Notice of Filing and 
Request for a Status Conference re! First 
and Last timber sales filed in SAS v. Thomas 
(W.D. Wash). 
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:2 

3 

4 

PATTI A. GOLDMAN (WSB# 24426) 
KRISTEN L. SOYL£S (WSB# 23806) 
Sierra Club Legal Defense Fund 
70S Second Avenue, Suite ~03 
Seactle, washington 98104 
(~06) 343-7340 

Attorneys for Plain~iff~ 

MARIANNS DUGAN (OSB# 9325~) 
, DEBORAH N. MAILANDBR (OSB# 92390) 

Western Environm~ntal Law Center 
7 ~2~6 Lincol~ Scree~ 

Eugene, Oregon 97401 
8 {SO) 1:95-2471 

9 Lo~al Counsel for P~aintiffs 

10 

11 
IN THE UNITED STATES DISTRICT COURT 

FoR TH~ DISTRICT OF OREGON 

l.2 

l3 

14 

15 

17 

19 

19 

NORTHW2ST FOREST RESOURCE 
COUNCIL. an oregon corporation 

Pla.int.iff, 
v. 

DAN GL:ICKMAN, et al., 

Defendants, 

) 
) 
) 
} 
) 
) 
) 
) 
) 
) 

ORRGoN NATURAL RESOURCEB COUNCIL, ) 
et al. } 

Amici/Oefendant~-~ntervencre 
) 
) 

----------------------------------) 

No. 95",S244-HO 
(Lead Ccu5e) 

No. 9S-6:267-HO 
(Consolidated Ca$e) 

No. SlS-6384-HO 
(Consolidated Case) 

NOTICB OF ~F~EAL 

Plaint.if£s Pi~~hu~k Audubon Society, Oregon N~t~ral 
22 

23 

24 

Resources council, Portland Audubon society, Black Hi11s Audubon 

Society, Western Ancient Foreat campaign. Headwate~e, Coast R~nge 

Associ5tionl Friend5 of El~ Ri~e~1 Sea~t1e AUQuhon Society, 

Washington RnV'irnTlm~ntal Coun~i.l hereby appeal to t.h~ United 
26 

27 
II 

II 

NOTIcE of APPE~ -l-

/ 
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1 

2 

3 

4 

s 

6 

7 

9 

10 

11 

12 

13 

1" 

15 

~15 

l7 

18 

19 

20 

21 

~2 

23 

24 

25 

2Ei 

~7 

States Court· of Appeals for the Ninth Cir~uit from the final 

order entered in this action on January 10. 1996. 

DATED this 12th day of January. 1996. 

Attorneys for Plaintiffs 

~~D~~rnh2&) 
DEBORAH N. MAIL R (OSE# 92380) 

$),BJ1~~'<:1; .1I1/:It 

NOTICE OF APFEAL 

We~tern Environmen~al Law C~ntcr 
1216 Lincoln Street 
Eugene, OR 97401 
(503) 465-347l. 

Local Counsel for Plaintiffs 

-2-
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1 P~TTI A. GOLDMAN (WSB# 2442~) 
KRISTEN L. BOYLES (WSB# 23806) 

2 Sierra Club Legal Defense Fund 
70S Second Avenue, Suice 203 

3 Seattle, Washington 98104 
(206) 343-7340 

4 
Attorneys for Plaintiffs 

5 
MARIANNE DUGAN (OSB# ~32S6) 

6 DEBORAH N. MAILANDER (OSB# 92380) 
Wes~ern Environme~~al Law Center 

7 1216 Lincoln stree~ 
Eugene, Oregon 97401 

8 (!;'03) 485-2471. 

9 Local Counsel for Plaintiffs 

1.0 

11 
IN T~ UNITED STATES D~STRIC~ COURT 

FOR THE DISTRICT OF OREGON 

12 
NORTHWEST FOREST RESOURCE ) 

13 COUNCIL, an Oregon corporation ) 
) 

14 Plaintiff,) 
v. ) 

15 ) 
DAN GLICKMAN. et al., ) 

1~ ) 
Defendants, ) 

i7 ) 
ORSGON N'1'!I.'!'UR.At. RBSOtm.C'f;S COUNC.1:L, } 

18 et ala ) 
) 

19 Amici/Defendants-Intervenors ) 

No. 95-6244 -HO 
(Lead Case) 

No. 9S-6'67-RO 
(Consolidated Case) 

No. !:lS-C;:;aS4-YO 
(Consolidated Case) 

EMERGENCY MOTION FOR A 
STAY MilD INJ1JNcT:rON . 
PENDING APPEAL 

) 
20 ) 

~cdited Consideration 
Requested 

--------------------~---------------------) 21 

22 Plaintiffs Pilchuck Audubon Society, Oregon Natural 

2) Resources Co~ncil. Portland Audubon Society_ B1~ck Hi~ls Audu~on 

24 Societ.y. Western ~n("'!;.ent Foril!!st. Campaign, Readwatc::ra, Coast Range 

25 Aeeociation, Frien~s of Elk River, Sea~tl~ Audubon Socie~y. 

26 Washington Environmental Council respectfully ask this Court to 

27 stay pending appeal the injunction issued in its January 10, l~9b 

EMERGENCY MOTION FOR A ST~Y AND 
INJUNCTION PENDING APPEAL -1-
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1 order and to enjoin pending appeal logging of previously 

2 caneelled timber sales that have been awarded and released unde~ 

3 this CQurt's injunction of Octoper ~7. 1995. 

4 ~lainti£f8 are filing a notice of appeal ~long with this 

5 motion and will seek a similar stay and injunction penQ~ng appeal 

~ in the Court of Appeals later this week. 

7 Pursuant to Rul@ 8 of the Federa1 Rules of Appellate 

S 'Procedure. plaintiffs must ordine.rily first ae-ek .!I. /:;iLi:lY and 

9 injunction pending appeal in the distriot Oourt. Thi~ motion 

10 discna4gee that obligation. 

11 This Court considers motions for stays and inj~nctions 

1.2 pending appea.~ unde:r the same standard as motions !ur preliminary 

13 injunction. See Warm Springs Dam Task Force v. G~ibbl@, s~s F.2d 

14 549, 551 (9th Cir. ~977). "[AJ plaintiff may meet its,burden [to 

l5 merit a preliminary injunction] by demonstrating a combination of 

16 FTQbable success on the merito ~nd ~ poaei~ility of irrep~rable 

17 injury. II Ca.ribbean Marine Servs. Co. 'V'. Baldridge, 844 F. 2d 668, 

18 674 (9th Cir. ~9Sa). In deciding a motion for a preliminary 

19 injunction. the court must consider~ (1) plaintiffs' .likelihood 

~o of' success on the merits; (2) whc:t:.hll!!:.r the be.1anc.::e of i,,:.:;;·~para:01.e 

21 harm favo~s plaintiffs; and (3) whether the public interest 

22 fa~ora issuance of the injunction or restraining order. 

23 Caribbean Marine Services Co. v. Batdridge, 844 P.2d G68, G74 

24 (9th ci't"". 19S!Cal. 

2S Plaintiffs recognize that this Court disagrees that 

26 plaintiffs have a likelihood of sUcceeding on the merits of ~heir 

Z7 appea~ as aemons~rated oy ~he January ll, 199b order that is the 

EMeRGENCY MOTION FOR A STAY AND 
INJUNCTION PENDING APPEAL -2-
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1 su.bject of the appeal. However, because the standard for issutng 

2 a preliminary injunction balances the various factors. the 

3 B~treme harm that will De caused by loggjng during the pendency 

4 of the a.ppeal counsl.'!:ls In favor of j,SSUanc~ o't a stay a.na 

5 injunction pending appeal. 

, The old-growth trees that will be cut cannot be replaced. 

7 The lo~~ of valuabl~ habitat for va.io~s species, incl~ding many 

8 threatened or endangered 8p~cies, C3nno~ be reversed. These 

9 los~e5 ~onetitute irreparable ha~m in the purest SenSe. ~ 

10 Amoco ProductLoD Co. v. Villaqe of Gambell, 460 U.S. 531, 545 

11. (1987) ("EnvirQnmgntal injury, by i\;.s nature, can selc3.om be 

12 adequately remedied by motll!':Y damages and is often of long 

13 dura.tion, i.e .• irX"epal:."able. II ). 

14 Moreover, because this case presents a question concerning 

15 the scope of Section 2001(k) (1}, the Court of ~PFeal's resolution 

16 of t:hi.s appeal w;i.ll establish whet.h~r Llll~se sales tall wichin 

17 Section 200~(kJ (~) at all. Most. if not all, of these sales were 

18 cancelled because they violate existing environmental laws. and 

19 they cannot legally be logged in their cancelled form. 

20 Accordin~lYI if ehese sa~es are logged during ~he appea.l, and the 

21 Court of Appeals decides that they fall entirely outside the 

22 reach of Section 200~(k) (1), th!a court's orders would 

23 e~roneously permit illegal logging. 

24 Pl~in-t;i£fg ..... :i11 ~c::c:l .. t!;Xped.ition of the Court of Apf'et::l~~ 

25 proceedings so that this issue can be resolved by the Court of 

27 1/ 

EMERGENCY MOTION FOR A STAY AND 
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1 appeal would prevent the irreparable harm from logging these 

2 salea in the meantime. 

141 007/018 

3 Because plaintiff6 plan ~o seek exped~tion in the Court of 

4 Appeals later this week, this Cou~t is asked Lo rule immediately 

5 on this motion. 

7 

8 

9 

10 

11 

1:2 

13 

14 

15 

17 

~8 

~9 

20 

21 

22 

23 

:).4 

2S 

26 

~·I 

DATED this 12th day of January, 1~96. 

~ ~ " '} ( 11k:.:; 'u , ~ 
r>ATTI A. GOLDMAN(WSB# 2442~) 
KRISTEN L. BOYLES (WSB# 23806) 
S~erra Club Legal Defense Pund 
705 Second Avenue, Suite 203 
Seattle, Washington 98104 
(206) 343-7340 

Attorneys for Plaintiffs 

~~~~~) 
380) 

Law Center 

Local Counsel for Plaintiffs 
S18"e .. y.mo~ 
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Mark C. ~utzick, OSS # 84336 
Alison Kean Campbell, aSB #93011 
MARK C. RUTZICK LAW FIRM 
A P~o~ea8iona~ corporation 
500 Pion@er Tower 
8S8 S.W. Fifth Ave. 
Portland, Oregon 97204-2089 
(503) 499-4573 

Attorneys for Plaintiff 

IN THE UNITED STATBS DI~TRICT COURT 

PO~ THE D!STRICT OF OREGON 

NORTHWEST FOREST RESOURCE ) 
COUNCIL, an Oregon corporation, ) 

Plaineit:f, 

and 

SCOTT TIMBER CO., VAAGEN BROS. 
LUMBER INC., and WESTERN TIMBER 
CO. I 

Plaintiff-intervenors, 

VB. 

DAN GLICKMAN, in his capaoity 
as Secretary of Agriculture; 
BRUCE BABaITT, in his capacity 
as secrecary of Che Interior, 

Defendants, 

and 

OREGON NATURAL RESOURCE 
COUNCIL, et al., 

Defetldant - int·CiI~enors . 

) 
} 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
} 
) 
) 
) 

) 
) 
) 
) _________________________________ 1 

Civil No. 95-6244-HO 
Lead Case 

Civil No. 95-6267-HO 
Civil NO. 95-6384-HO 
Consolidated Cases 

NFRC'S OPPOSITION TO 
PILCHO'CK AW'DBOH" S 
..-aGENCY MOT~ON POR A STAY 
AIm :tNJOJII'C!T:tON PENDnfG 
APPEAL 

1 - NF~C'S O~POSITION TO PILCHUC~ AUDUBON'S 
EMERGENCY MOTION :FOR A STAY AND INJUNCTION 
PENDING APPEAr.. ' 

MARl( C. RU"ICI( LAw FIIW 
A I>raf"oID". Qaop .. ",IB" 

... fttll,....",l.w 

soo Pilmoor 1"owor 
SEUl S.w. Rfth Avenuo 

Portland, OR 97204-2089 
(IJO:TI .,IIO •• i1~. ~"IIiO~1 ~~~·Q91~ 
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IZlt:,rocfuef:ion 

Plaintiff Northwest Forest Resource Council ("NFRC") opposes 

~i1~h\lek Audubon's motions for a s:tay pending appea.l and an 

injunction pending appeal. The motions are procedurally defec-

tive, factually unsupported and deficient under the governing 

legal standards. The motions should be denied. 

PILCIlUCl(' S NOTIONS SHOU1..D Blf DBNIED BBCAUSE PILCHUCK 
HAS NO CRANeB OF SUCCESS ON rrllB NBRI7'S, HAS NOT SHOWN 
THAT ANY IRRBPAFABlJ3 RA1lN HrZ,L RESULT PROM AWARD AND 
RRLUSB OIr TIl1l SALIlS IN QrJBS'rION, AND ITS MOTIONS ARE 
PROCBDURALLY DBFBCTIVB. 

A. Standard ~or stay 9end1D~ appeal. 

A court can grant a stay pending appeal only after consid-

er1ng: 

(1.) whether the stay applicant has made a 
strong Showing that he is likely to suceeed 
on ~he merits; (2) whether the applicant will 
be irreparably injuX'ed absent a· stay; (3 ) 
wh@ther issuance of the stay will substan­
tially injure the other parties in the pro­
ceeding; and (4) where the public interest 
l.ies. 

Hilton v. Braunskill, 481 U.S. 770, 776 (1987); Texaco Refining 

And Marketing, Inc. v. Davjs, a~9 ~. Supp. ~485, ~4a6 (D. Or. 

1993) • 

A stay requires either a probability of success on the 

merits or the presence of serious legal questions. Lopez v. 

Hee~ler, 713 F.2d 1432, 1435 (~th Cir.), rev'd in pare on oCher 

grounds, 463 U.S. 1328, 464 U.S. 879 (1983). A stay pending 

appeal cannot be granted when the appellant has no chance of 

2 - NFRC'S OPPOSITION TO PILCHUC~ AUDUBON'S 
EMERGENCY MOTION FOR A STAY AND INJ1JNCTION 
PENDING APPEAL 

MAftl\; C. RUTZltoK LAw FINWI 
A Pro'_~ 001"",_ 

~ft9r"'r 111\ ... -

SOO Pioneer To .... , 
B88 s.w. Fifth Ann"" 
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1 success on appeal. Sarber v. Sca~e of Hawaii, 42 F.3d 1185/ 1199 

2 (9th Cir. 1994). 

A s;tay al~o r9qui~f.M a showing of irreparablE! ha.rm or a. 

4 balance of hardships sharply tipped in the appellant:' s favor. 

Lopez v. Heckler, 713 F.2d ~t 1435. The applicant for a stay 

6 must "substant.iat.e the claim that irreparable harm is 'likely' to 

'1 occur. II Wi.sconsin Gas Co. v. F.E.R.C., 758 F.2d 669, 674 (D.C. 

8 Cir. 1985). To establish the existence of irreparable harm and 

9 the dcher required f(!lctors for a stay, the moving party must 

10 ·'provid [e] specific facts and affidavits supporting assertions 

, 1 t.hat. these !actors exist." Mi.chig-iJIJ Coali tion v. Griepentrog. 

12 945 F.2d 150, 154 (6th Cir. 1991). 

13 B. StaD4ard ror 1njunct1on pending appeal. 

14 An injunc~ion pending appeal requires consideration of three 

16 factors: 

16 (l) Have the mova.nts established a strong 
likelihood Of success on the merits? (2) 

'7 Does the balance of irreparable harm favor 
the movants? (3) Does the public interest 

18 favor granting the injunction? 

19 Warm Springs Task Force v. Gribble, 5SS F.2o 549, 551 (9~h Cir. 

20 1.977) . 

Pl1ebuck is not en~it~ed to a stay pending appeal. 

22 pilehuck seeks a stay of this court' 5 injunction entered 

23 January 10, 199' o~derin9 the Forest Service and BLM to imrnedi-

24 ately award and release 15 previously-offered timber sa~es thac 

25 are not currently enjoined by another court. {The court only 

26 granted declaratory relief as to the four enjoined sales.} 

Page 3 - NFRCTS OPPOSITION TO PILCHOCK AUDUBON'S 
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1. Procedurally defective. pilchuek has no standing to 

appeal the court's injunction, or co seek a stay of the injunc­

tion, because it is not a party to the claims in I:he NFRC v. 

Glickman case un~er which the injunction was 1ssued. Pilchuck's 

intervention in NFRC v. Glickman is limitec:l to the claims 

concerning the "known to be nesting" exemption in section 

2001 (k) (2) _ Pilehuek is only an amicus curiae on the claims 

under section 2001 (k) (1), and a. non-party may not appeal an 

injunction or seek relief from the court. 

The parties enjoined - the defendant Secretaries ~ have not 

appealeQ the court's injunction. In fact they previously 

conceded their duty to award and release seven of the sales in 

quest10n (Last, First, Tip, Tiptop, Gatorson, Boulde~ Krab and 

Elk Fork) and awarded and released the last two sales of that 

group in November 1995. 

2. Pactually unsupport~. Pilchuck has submitted no 

arridavit6. documents or other evidence to show thac any of the 

timber sales will cause any irreparable harm. It has made no 

snowing of irreparable harm or hardShip co icselt. Nor has it: 

addressed or acknowledged the hann to NFRC and its member 

companies, and the 'public, that a stay would cause by denying 

t.hem th~ benefit:s of t.he congre~si("Jnally-mandated award and 

release of these sales. 

In the earlier phase of this case, the defendant Secretaries 

sought a stay in the Ninth CirCuit of this court'S October 17, 

1995 injunction ordering t:he aWard and release of some 62 FY 

4· NFR.C'S OPPOSITION TO PILCHUCk AUDUBON'S 
EMERGENCY MOTION FOR A STAY AND INJUNCTION 
PENDING APPEAL 
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1991-95 sales. The defendants supporced their motion with 

declarations pu:rporting to show the, environmental ha:rm that would 

result from the sales in qUestion - the very sort of evidence 

PilChuCk has failed to Bubm1c. 

8ven with evidence of purported environmental harm in ehe 

record, the Ninth circuit oenied the stay pending appeal. Ie 

found: IIAlthough !=lcme hardship may result from either a grant or 

denial of a stay pending appeal, the balance Of hardsnips does 

not tip sha.rply in favor of one party or the oT:her. 11 Order. 

October 25, 1995 at 1 (Att.achment 1). Wi th the balance of 

hardships ineo~e1usiv9, th9 cou~t denied the stay because the 

likelihood of success was "negligible_ ft Id. 

The same result is compelled. bere since Pi.lchuek has not 

documented any environmental harm from the 15 sales in question, 

whi1e the harm to NFRC and its members is evident from the 

language of legislative history of section 2001 (k) . Without 

evidence of hanm, the stay must be denied. 

3. Deficient under qovernipg legal s~andard. Since 

pilcnuCk nas no right t.o appeal the injunct-ion in NFRC v. 

Glickman, it has no chance of success on i~s appeal, and there­

fore is not entitled. to a st.ay. 

As to the merits of the issues decided by the cOUre in its 

January ~O order, PilchuCk also has no chance of success even ir 

it could appeal the order. The court applied ehe straightforward 

plain meaning of both sentences or sect,ion ;2001 (k) (l) . Pil-

chuck's arguments have consistently ignored the language of the 
MARK C. RuT2ICI( LAw FlAM 
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statute, and have given no meaning at all to the second sentenCe. 

Ie has no chance of success on appeal. 

D. PilChuCk is not entitled to aft injunction pending appeal. 

1. progedurally 4ete~;1ve. 1?1lchuck' 5 motion for an 

injunct.ion pending appeal in its own case - where NFRC is a 

defendant-intervenor - is also procedurally defective. F~lchuck 

ha~ not identified the name~ or numbers of the sales it wants 

enjoined. It merely seek~ eo enjoin an unspecified number of 

"previously cancelled timber S!alQs" - including sales currently 

at issue in NFRC v. GlicklTlan and sales that ha'\1e already been 

awarded and releasad undor section 200~(k) - wiehout identifying 

wha.t sales it refers to, what it means by "cancelled" or how many 

ea1es might be affected. 

pilchuck's motion does riot comply with Fed_ R. Civ. P. 65(d) 

as it ia not spec1fic and does not describe in reasonable detail 

the act or acts it seeks to restrain. 

2 . Facl¥a11y unsupported. Pilchuck's motion is totally 

unsupported by any evidence, even ~he names of the sales it seeks 

to enjoin. ~ince it has no~ lden~1f1ed the sales,· it obviously 

has not shown that any of the sales will result in any irrepara-

tile ha:t'm. 

3 - Deficient under...a.QyemiM legal standArd. Pilchuck has 

not shown the "strong likelihood of success on the merits" 

required under Warm Springs Task Force v. Gribble, 565 F. 2d at 

551. It has no Chance of success on the merits. The second 

sent~nce of Bec~ion 2001. (k) (1) specifica.lly addresses previously­
MAR,; c. RUTZlCI( LAw FIN4 
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, cancelled sa.les, ",here the bid bond Was returned to t:he high 

2 bidder, and requires the award and release of chose sales. 

3 ~ilehuck has no answer to the plain meaning of the second 
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sentence of the statute, and no chance of success on appeal. 

CODC!~UB:LC:D 

Pilchuck's motions for a stay pending appeal and an injunc-

tion pending appeal ehould be denied. 

Dated this 16th day of January, 1996. 

7 - NFRC'S OPPOSITION TO PILCHOCK AUDUBON'S 
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Scott W. Horngren, Esq. 
Haglund & Kirtley 
One Main Place 
101 S.W. Main, Suite 1800 
Portland, Oregon 97204 

ENRD GEN LIT 

. U.S. Department of Justice 

Environment and Natural Resources Division 

Washington, D.C. 2OSJO 

January 16, 1996 

Facsimile Number: 503 225-1257 

Re: Northwest Forest Resource Council v. Glickman 

Dear Mr. Horngren: 

We received today your letters of January 12, and January 
16, 1996, in which you raise questions about compliance with 
Judge Hogan's Order of January 10, 1996. As you may be aware, 
the federal government has been shut down due to a tunding 
shortage from December 16 through January 5, 1996. Following 
that furlough situation, Washington, D.C. was hit with a winter 
blizzard, and these weather conditions closed the federal 
government for January 8-10 and 12. Thus, today represents our 
first day back in the office. 

You advise us in your letter that unless you hear from us by 
the close of business today regarding the First and Last timber 
sales you will file a mocion of contempt based on the court's 
January 10, 1996 Order. As with all previous orders, we take the 
Court's directions seriously. We are aware of the Court's ruling 
on First and Last and the importance of prompt compliance. 

We are also mindful, however, that these sales are also the 
subject of a motion for clarification and enforcement by the 
plaintiffs in SAS v. Thomas civ. No. 89-160{WD) before· Judge 
Dwyer. On November 3rd, 1995, Judge Dwyer stayed that motion 
pending a ruling by Judge Hogan. Thus, we are in the process of 
determining what filings ars required before Judge Dwyer before 
releasing these sales. We will, of COurse, want to keep Judge 
Hogan apprised of our actions in connection with these sales 
before the District Court for the Western District of Washington. 

141 002 
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We are committed to complying ,fully and promptly with Judge 
Hogan's Order. We will be contacting you by Thursday to discuss 
our next step. In the meanwhile, we certainly believe that any 
motion for contempt would be improper. 

sinoerely, 

BY'~~ 
Michelle Gilbert 
Ellen M. Athas 

141 003 



01/17/96 WED 14:14 FAX 202 272 6815 ENRD GEN LIT 

(JD ~ 
UNITED STATES DIS~RICT COURT 

United States Courthouse 
211 East 7th Avenue 

Eugene. Oregon 97401 
(503) 465-6773 

I"~ : 
... _ .... I ••• : ".; 

/ )' .... ' .. I 

Michael R. Hogan 
Chief Judge 

I ._. 

January 5, 1996 

James Sutherland 
Assistant United Stat~s Attorney 
701 High Street 
Eugene, Oregon 97401-2713 

Thom~s C. Lee, Esq. 
888 S.W. Fifth Avenue, Suite 1000 
Portland, Oregon 97204-2024. 

Patti Goldman, Esq. 
Si~rra Club Legal Defense Fund 
70S Second Avenue 
Seattle, Washington 98104 

Scott Horngren, Esq. 
Haglund & Kirtley 
101 SW Main Street, Suite 1800 
portland, Oregon 97204 

Mark C. Rutzick, Esq. 
eae S.W. Fifth Avenue 
500 Pioneer Tower 
Portland, Oregon 97204 

MiChelle Gilbert, Esq. 
Environmental and Natural 
Resources Division 

PO Box 663 
Washington D.C. 20044·0663 

Marianne Dugan, Esq. 
Western Environmental 

Law cent.er 
1216 Lincoln Street 
Eugene, Oregon 97401 

R~= NFRC v. Glickman, Civ. No. 95-G244-HO; summary judgrnant 
motions on ~known to be nesting" issue 

Counsel: 

The court will issue its ruling on this matter shortly. ~ll 
parties are hereby excused from their obligation to notify the 
court under Local Rule 205-2(a). 

Sincerely, 

MRH/mpp 

,.-

~004 
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PL~~ 

u.s. DEPARTMBNT OF JUSTXCE 
ENVIRONMENT AND NATURAL RESOURCES DIVISION 

GENERAL LITIGATION SECTION 

DELl:VER 

To: 

601 PENNSYLVANIA AVENUE, N.W. 
WASHINGTON, D.C. 20004 

FAX NUMBER (202) 305-0506, 0267 
CONFIRMATION NUMBER (202) 305-0503 

TO: 

Don Barry 208-4684 
Bob Baum 208-3877 

David Gayer 
Dinah Bear 456-0753 
Ted Boling 514-4231 
Peter Coppelman 514-0557 

Lois Schiffer 
Jim Simon 

Greg Frazier 720-5437 
Mike Gippert, 690-2730 

Jay McWhirter 
Jim Perry 

T.J. Glauthier 395-4639 
Jeff Handy (503 ) 326-3807 
Nancy Hayes 208-5242 
Elena Kagan 456-1647 
Don Knowles (503 ) 326-6262 
Jim Sutherland(S03) 465-6582 
Karen Mouritsen 219-1792 

Kris Clark 
Roger Nesbit (503) 231-21.66 
Chris Nolan 395-4941 
Dave Shilton 5l4-4240 

Al Ferlo 
Anne Almy 

Tom Tuchmann (503) 326-6254 
Sue Zike (503) 32(;-7742 

NUMBER OF PAGES: 15 

DATE: January 1', 1996 

FROM: Michelle Gilbert (202) 305-0460 

MESSAGE: NFR~ v. Glickman, ~5-6244 

Attached is a copy of NFRC's Opposition to 
Pilchuck Audobon'8 Emergency Motion for a 
Stay and Injunction Pending Appeal. 

~001 



ENRD GEN LIT 01/17/96 WED 14:14 FAX 202 272 6815 
01~16/1996 15:42 S0~4994660 MARK C. RUTZICK 

141 006 
P~~GE B2 

NOl-9S06\lRB90929.1ES 

1 Mark C. Rut2iek, OSB # 84336 
Alison Kean Campbell, OSB #93011 

2 MARK C. RUTZICK LAW FIRM 
A ~rofp.Bsional Corporation 

3 500 Pioneer Tower 
888 S.W. Fifth Ave. 

4 Portland, O~e90n 97204-2089 
(SOl) 499-4573 

Attorneys for Plaintiff 
e 

7 

8 

9 
IN THE UNITEO STATES DISTRICT COURT 

POR. THE lJISTRICT OF OREGON 
,10 

11 

12 

13 

14 

15 

16 

17 

18 

20 

21 

22 

23 

24 

20 

26 

Page 
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as Seereeary of the Xnterior, 

Defendant-s, 

and 

OREGON NATURAL RESOURCE 
COUNCIL, et al., 
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In trodue t.i on 

Plaint.iff Northwest Forest Resource CounCil ("NFRC") opposes 

Pil~huck Audubon'liI motions for a stay pending appeal and an 

injunction pending appeal. The motions are procedurally d~fec-

tive, faeeually unsupported and dQfieient under the govQrning 

legal standards. The motions should be denied. 

Azoguaent 

PILCHUClC'S IIOrIONS SIlOU£D liZ D2N%BD BECAUSB PILCBtlCK 
as NO CHANCIl OF SfJCCBSS ON 'tHB lURITS, HAS NQ'l' SHaWN 
f'D%' .ANY IRRBPARAS£ll RARM wr.r..r. RESULT FRON AWABD AND 
ULJUSJl O~ '1'1lIt SAt,2S ~II QUIlS'rION1 AND ITS MOTIONS ARB 
~ROC~DURALLY DBF.BC~%VB. 

A. Stanerard ~or stay petJ.d1.ng _"peal. 

A court can grant a stay pen~ing appeal only after consid­

er1ng: 

Cll whether the stay applicant has made a 
strong showing that he iB like1y to suceee~ 
On the merits; (2) whether the applicant will 
b@ irreparab1y injured absent a eeay; (3) 
~h.~h@r issuance of the stay will ~ubstan­
tially injure the other parties in the pro­
ceeding; and (4) where the public interest 
l.ies. 

Hiltgn v. Braunskill, 481 U.S. 770, 776 (19B7); Texaco Refining 

And Marketing, Inc. v. Davis, 819 F. Supp. 1485, 1486 (0. Or. 

1993) . 

A stay requires either a probabil ity of su~eess On the 

m.rits or the presence of serious lfil!giil qtl9stions_ Lopez v_ 

Heek~er, 713 F.2d 1432, 1435 (9th Cir.), rev'd in part on other 

A st.ay p@nding 

appeal cannot be granted when the appellant has no chance: of 

2 - NPRC'S OPPOSITION TO PI~CHUCK AUDUBON'S 
EMERGENCY MOTION FOR A STAY AND IN.TUNCTION 
PENDING APPEAL 

MAI'IC C. Rl,ITZICK LAw FIRM 
A __ .~. c.w_~ 

&1112,., .... L.-

SOO pion", TDwer 
UlI8 S_W_ Finn AYllh". 

PortlWld. Oft 97204.-2089 
,OO~ .tf,.&,,,, • '''' ,110:11 Zfll-og, 5 
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1 success on appeal. Barber v. State of Hawaii. 42 F.3d 1185, 1199 

2 (9~h C1r. 1994). 

3 A stay also requires a showing of irreparable ha:rnt or a 

4 balance of hardShips sharply tipped in the appellant:' s favor. 

5 Lope2 v. Heckler. 713 F.2d at 1435. The applicant for a stay 

6 mus~ "substantiate the claim that irreparable harm is 'likely' co 

7 occur. It Wisconsin Ga.t: Co. v. P.B.R..C., 758 F.2d E:iE:i9, E:i'4 (D.C. 

e Cir. 1985). To establish the existence of irreparable harm and 

9 the other required factors for a stay, the moving party must 

10 "provid[e) specific facts and affidavits supporting assertions 

11 that t.hese factor5 exi5t.ft Mi-chi.f{an Coalition v. Griepentrof/, 

12 945 F.2d 150, 154 (6th Cir. 1991)_ 

13 B. 

14 An injunction pending appeal requires consideration of three 

15 taccors: 

16 (1) Have t.he mO,,"Anta ~atablished a strong 
likelihood of success on the merits? (2) 

17 Does the balance of irreparable harm favor 
the movants? (3) Does the public 1nte:rest 

18 favor granting the injunction? 

19 War.m Sprin~s Task Force v. Gribble, 565 F_2d 549, 551 (9th Cir. 

20 197') . 

21 c. 
22 Pilehuck seeks a stay of this cou:r;t':5 1njunction entered 

23 January 10. 1996 ordering the Forest Service and BLM to immedi-

24 aeely award and ~eleaee 15 previou51y-or:e~ed c1mber sales chac 

25 are not currently enjoined by another court. (The court only 

26 grante~ declaratory relief as to the four enjoined sales.) 

Page 
-

l - NPRC'S OPPOSITION TO PILCHUCK AUDUBON'S 
EMER.GENCY MOTION FOR A STAY AND IN..ruNCTION 
PENDING APPEAL 
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, 1. !eo~e4vral1y defeeti~e. Pilehuck has no standing to 

2 appeal the cau~t'e injunction, o~ to seek a stay of the injunc~ 

3 tion, because it is not a party to the claims in t.he NFRC v. 

4 Gljckman case ur.der which t.he injunct.ion was 1ssueO. PilchuCk'S 

5 intentention in NFRC v. Glickman is limited to the clairna 

6 

, 
8 

9 

10 

11 

12 

13 

14 

15 

16 

concerning the "known t.o be nesting" exemption in section 

2001 (k) (2) . Pilch1J~k is only an ,gmieus curiae on the Claims) 
unC2er section 2001 (k) (1). and a non-party may not appeal an 

injunct.ion or seek reliQf from the court. 

The parties enjoined - the defendant Secretaries - have not 

appealed the court's injunction. In fact they previously 

conceded their duty to award and release seven of the sales in 

question (Last, First, ep, Tip~oPI GatoreonJ Boulder K~.!lb ~d 
ilk Fork) and awarded and released.the l~ two sales of that 

grou.p in November 1 "5. L SL'I ~ ~1-t,,7 
2. Pactually unsupported. Pilchuck has submitted no 

17 afridavies, documen~8 or other evidence to sho~ that any of the 

18 timber sales will cause any irr@p&rable harm. It: has made no 

19 showing of irreparable harm or nar~Sh1p eo itself; Nor has it. 

.. 20. addressed or acknowled.ged the harm to NFRC and its member 

21 companies, and the public, that a stay would cause by denying 

22 thl!;!!m the henefits of the eongrsssionally-ftlandated award and 

23 re1ease of these sales. 

2. In the .arli.r phase of this ~ase, the defendant Sec~eearie3 

.- - 25· ... sought a stay in the Ninth Circuit of this court· s October 17 I 

26 1995 injunction orde%'ing the award a~d release of aome 62 FY 

Page 4. NFRC'S OPPOSITION TO PILCHUCK AUDUBON'S 
EMERGENCY MOTION POR A STAY AND INJUNCTION 
PENDING APPEAL 

MARl( C. RUT~ICIl LAw FIftM 
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1 1991-95 sales. The defendants supported their motion with 

z declarations purporting to show the environmental harm tha~ wou1d 

3 result from the sales in question - the very sort of evidence 

4 PilChyCk has tailed to Sllbmi~. 

5 Even with evidence of purported environmental harm in the 

6 record, the Ninth Circuit denied the stay pending appeal. It 

7 found~ "Although some hardship may result from either a. gra.nt or 

8 denial of a stay pending appeal, the balance of hardships does 

not tip ~haX'p1y in favor of one party or tha oeher. II Order, 

10 October 2S, 1995 at 1 (Attachment 1). wi th the balance of 

11 bardships inconclusive. the court denied. ~he stay bec:ause the 

12 likelihood of success was "negligible." Id. 

13 The same .eol.llt is compelle" he.e oince Pilchuck has not 

14 documented any environm@neal harm from the 15 sales in question, 

15 while the harm to Nne and i~s members is evident: from the 

16 language of legislative histo~ of section 2001 (k) . Without 

17 evidence of harm, the stay muse be denied. 

18 . 3. Defiei@nt UDder governing legal standard. Since 

19 Pilchuck has no right to appeal the injunction in NFRe v. 

20 Glickman, it has no ehane. of success on its appeal, and there-

21 fore is not entitled to a stay. 

22 A~ to the meritso! the issues decided DY tbe court in its 

23 January ~O order, Pilchuck also has nQ chance of success even if 

24 it could appeal the order. The oou~t applied the straightforward 

25 plain meaning of both sentences of section 2001 (k) (1) . Pil-

26 chuck's argu~ents have consistent1y ignored the language of the 

Pt'IAIUt C. RuT""': LAw '(fIlM 

5 - NFRC'S OPPOSITlON TO PILCHOCK AUDUBON'S 
EMERGENCY MOTION POR A STAY AND INJUNCTION 
PENDING APPEAL 

A'"" ......... CetClO'odcM "".,,. ........ ..-
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lllll:', ..... 87111 • , .. /1103) 29a-/t81~ 



141 011 
PAGE: EH 

ENRD GEN LIT 
MAI<K r.;. ~u I £:lCK 

N01·0S06\lRB90929.1E8 

, statute, and ha~e given no meaning at all to the second sentence. 

2 It has no chance of euccees on appea~. 

3 D. Pilchuek is not .~tjtled to an ~Djunction pending appeal. 

4 1. Procedqrally defactive. P1lclluck's motion for an 

5 injunction pending appeal in its own case .- .where NFRC is 8 

6 defendant-intervenor - is also procedurally defective. Pilchuck 

7 has not identifiea the names or numbers of the sales it: wants 

8 enjoined. I~ mer@lY seexs eo enjoin an unspecified number of 

9 "previously cancelled timber sales ll - in~luding sales currQntly 

10 a~ issue in NFRC v. GliCkman and sales that have already been 

11 awarded and r~19aged under s~otion 2001(k) - without identifying 

12 what sales it refers to, what it means by "cancelled" or how many 

13 sales might be affeeted. 

14 Pilohuck's motion does not comply with Fed. R. Civ. P. 65(0) 

,s as it is not specific and does not describe ~n ~ea~Qn~ble det~il 

16 the act or acts it seeks to restrain. 

" 2 . Pactua11y un8QPPorted. Pilchuck'S motion is totally 

18 unsupported by any e~idence, even the names of ~he sales it seeks 

19 to enjoin. Since it ha5 no~ identified the sales, it obviously 

20 has not shown that any of the sales will result in any ir~epara-

21 ble harm. 

22 J. Deficien.t undeJ: gov.aina legal .tparc!. Pilchuck has 

23 noe ShOwn the .. strong likelihood of success on the tneri ts" 

24 required under Warm Springs Task Forc~ v_ Gribb~e, 565 F.~a at 

25 551. Ie has no chance of . success on the merits. The second 

26 sentence of sect.ion 2001 (k) (1) speeifica.lly add.resses praviously­
MAnit C. RI,ITZ.l;i1( LA.,.. FIHM 

Page 6 - NFRC'S OPPOSITION TO PILCHUCK AUDUBON'S 
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1 cancelled f:;al~s, whlO!re th9 bid bond was returned to ~he high 

2 bidder, and requires . the award and release of those sales. 

2 Pilchuck has no answer to the plain meaning of the second 

4 

5 

6 

8 

9 

11 

12 

13 

14 

15 

16 

l' 
'8 

19 

20 

21 

22 

23 

26 

26 

Pase 

sentence of the statute, and no chance of success on appeal. 

COZ1C:~ UIfli.O.a 

Pilchuck's motions for a stay pending appeal and an injunc-

tion pending appeal should be denied. 

Dated this 16th day of January, 1996. 

MARX C. RUTZICK ~W FIRM 

:y~ro~ona~ration 

Mark C. Rutzi~k 
Alison Kean Campbell 
Attorneys for Plaintiff 

7 - NFRC'S OP~oSITrON TO PILCHUCK AUDUBON'S 
RMERGENCY MOTION POR A STA.Y AND IN3UNCT:ION 
PENDING APPEAL 
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SIERRA CLUB LEGAL 
DEFENSE FUND, INC. 

January 12, 1996 

U.S. District Court of Oregon 
240 u. S. Courthouse 
211 E. 7th 
Eugene, OR 97401 

rUUUU1U 

R.e! Northwest Forest Resource Coyncil, at aI. "I. Dan Glickman .. et al.. Oreeop NatuT::Il 
Resoyr;es COYDeil. et at. AmicilDefendants-Tnteryenors. No, ,95~6244~HQ (LeaQ 
Case), NQ, 95-6267-HQ (CQtls9lidated Case), No. 95-6384-HO (Consolidated Case) 

Pear Clerk: 

Enclosed for ftling with the Court please find the original and one copy 
of the follQwing: 

1) EMERGENCY MOTION FOR A STA Y AND INJUNCTION PENDING 
APPEAL; 

2) NOTICE OF APPEAL; 

3) Check for Notk:e of Appe~ Fee of $105,00; 

4) CERTIFICATE OF SERVICE. 

(4J002 

Please file-stamp and return the extra copy to our office in the enclosed postage-paid 
envelope. 

Thank you for your cooperatioll. 

~ Tina Dickey . 
Assistallt to Patti Goldman 

cc: AJI Counsel 

6MdnA11, Mofltsn_ Ocnvor, CoI,,~ Honohdu. H~w:oli J"nq ... Alatlo:a Nc:w Orle:\AI, Lould""'l 
.~n j;.~"cls"". c.II,...."i. T.JloJ, ..... ..,.l'lal'id. W ... hint;t<>n, D.C. 
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3 Seattle, Washington 98104 
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Attorneys for ~laintif£s 
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~IANNE DUGAN (OSB# 93256) 
b DEBORAH N. MAlLANDER (08B# 92380) 

Western Environmental Law Center 
7 1216 Linooln street 

Eugene, Oregon 97~01 
s (503) 4aS-:a47~ . 

9 Local Counsel for Plaintiffs 

10 
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11 
IN THE UNITED STATES DISTRICT COURT 

FOR THE DIS~RICT OF OREGON 

12 
NORTHWEST FOREST RESOURCE ) 

13 COUNCIL, an Oregon corporation ) 
) 

14 Plaintiff,) 
v. } 

15 ) 
DAN GLICKMAN. at al., } 

16 ) 
Oefen~ant$, ) 

i7 ) 
ORSGON NATURAL RESOURCES COUNCIL, ] 

18 .e..t al. ) 
) 

19 ~mici/Defendahts-Intervenors l 
) 

2n ) 

----------------------------------) 2l 

No. 95-6.2.44-HO 
(Lead Case) 

No. 95-6?67-RO 
(Consolidated Case) 

No. ~5-Ci3e4-HO 

(Consolidated Case) 

EMERGENcY MOT!ON POR A 
STAY AND INJUNCTION 
PENDING APPEAL 

~xpedi ted Conaidera.t ian 
Reque.:sted 

22 plaintiffs pilchuck Audubon Society, Oregon Natural 

I(!J UUJ 

23 Resourc~s Co~ncil. Portland Audubon Society, ~lacK Hills Audubon 

24 Society, Weste~n ~nr.:;.ent For~st;. Campaign, Read ..... ~tcr3, Coast Range 

25 Association, ~riends of Elk River, Seattle Audubon Society, 

26 Washington Environmental Council respectfully ask this Court to 

27 st~y pend~ng appeal the injunction issued in its January 10, 1996 

EMERGENCY MOTION FOR A STAY AND 
INJUNCTION PENDING APPEAL .. -1,-
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1 order and to enjoin pending appeal logging of previously 

2 cancelled timber sales that have been awarded and releaSed under 

3 this Court's injunction of October 17/ 1995. 

4 Plaintiffs are filing & nocice of appeal along w1~h this 

5 motion and will seek a similar stay and injunction pending appeal 

6 in the Court of Appeals late,X" this week. 

7 Pursuant to Rule 8 of the Federal Rules of Appellate 

8 ~rocedurQ, plaintiff~ muat ordinarily firBt 6~ek a ~~Hy and 

~ injunction pending appeal in the district court. This motion 

10 diecharges that obligation. 

11 This Court considers motions for stays and injunctions 

12 pending a.l?pea~ under the same lSt.andard a.~ motions !ur preliminary 

13 injunction. See Waxm Springs pam Task Fo~ce v. Gribble, 565 F.2d 

l4 549, 551 (9th Cir. 1977). II(AJ plaintiff may meet its burden (too 

lS merit a preliminary injunctionJ by demonstrating a combination of 

16 ~r.obable suc~ess on the merito ~nd ~ poe~ibility of irrep~rable 

17 injury-II Caribbean Mirine Serve. Co. v". Baldr~dge, 844 P.2d 668, 

18 674 (9th Cir. 1988). In deciding a motion for a preliminary 

19 injunction! the court must consider: (1) plaintiff~' likeli~ood 

:20 of S!uedess on the merits; (2) wh~ther the ba~ance. of iL-_.t:'~para:ble 

2~ harm favors plaintiffs; and (3) whether the public interest 

22 favors issuance of the injunction or restraining order. 

23 Car~bbe~n Marine Se~ices Co. v, Baldridge, 844 F.2d 668, b?~ 

24 (9th Cir. 19138). 

2S plaintiffs recognize that this Court disagrees that 

26 plaintiffs have a likelihood of succeeding on the merits of th~ir 

27 appeal as demons~rated by the January 11, 1996 crde~ that is the 

EMERGENCY MOTION FOR A STAY ANn 
INJUNC7ION PENDING APPEAL -2-
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1 subject of the appeal. However, because the sta.ndard for issuing 

2 a prelimina~y inju~ction balances the various factors, the 

3 extreme harm that will be caused by logging during the pendency 

4 of the ""ppea.l cowlsE:ls lu fi:l.vor of issuance ot a stay and 

5 i~junction pending appeal. 

6 The ola~growth trees that will be cut cannot be repla~ed. 

7 The loss of valuc!'l,ble hahi tat for various species, including many 

8 threatened or endangered ep~cies, canno~ ~e reve~sed. These 

9 lossesconscitute irreparable harm in the purest sense. ~ 

10 Amcc9 Production Co. v. Villag~ of Gambell, 480 U.S. 531, 545 

11 (1.987) (IIEnvironmental injury, by its nature, can seldom be 

12 s.dequately remedied. by JuonL::Y damages a.nd is often of long 

13 dura.tion, i.e., irrepa.:c-ahle. II ). 

14 Moreover, because this case presents a question concerning 

lS the scope of Section 2001(k) (1), the Court of Appea.l's resolut.ion 

l~ of this appeal will establish 'Whether t.11~se sales tall wi't:hin 

17 Section 2001 (1<) (1) a,t all. Most, if not all, of these sales were 

IB cancelled because they violate existing environmental laws, and 

19 they cannot legally be logged in their cancelled form. 

20 Acco~din~ly, if these sales are logged during ~he appeal, and the 

21 Court of Appeals decides that they fall entirely outside the 

22 reach of Section 2001(kl (1) I this Court's orders would 

23 erroneously per~it illegal logging. 

34. Pla.intiffc wil~ sccJc exp~c.iition of the: Court of App~i:l.ls 

25 proceedings so that this issue c~n be resolved by the Court of 

2~ Appeals as ~oon as.possible. A stay and injunction pending 

27 II 

EMERGENCY MOTION FOR A STAY AND 
INJUNCTION PENDING APPEAL -3~ 
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1 appeal would prevent the irreparable harm from logging these 

:2 sales in the m~antime. 

3 Because plaintiffs plan to seek expedition in the Court of 

4 A~peals l~te~ ~his week. this Cou~t ia a3ked La rule immediacely 

5 on this motion. 

6 

7 

.9 

9 

10 

11 

13 

14 

15 

17 

18 

19 

20 

21 

22 

2:3 

/,4 

25 

:26 
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DATED this l2th day of January, 1996. 

SlBBt;ay.lIIOt 

~ -.¢'db'-S---
~ATTI A. &OLDMAN (WSB# 24426) 
RRISTEN L. BOYLES (WSB# 23806) 
Sie~ra Club Legal Defense Fund 
70S Second Avenue, Suite 203 
Seattle, Washington 98104 
(206) 343-7340 

Attorneys for Plaintiffs 

Local Counsel for Plaintiffs 

l4J 006 
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PATTI A.', GOLDMAN (WSB# 24426) 
KRISTEN L. SOYLES (WSB# 2390b) 
Sierra Club Legal Defense Fund 
705 Second Avenue I Suite 203 
Seac~le, Wash1ngcon 98104 
(206) 343-7340 

Attorneya for Plaintiffs 

MARlANNE OUG~ (OSB# 9325~) 
DEBORAH N. MAILANDER (OSBi 92380) 
Western Environmental Law Center 
~2~5 Lincoln Street 
Eugene I Oregon 97401 
(503) 48S~247l 

Local Counsel for Plaintiffs 

.. ~ IJ II U L U 

IN THE UNITED STATES DISTRICT COURT 
FOR TH~ DISTRICT OF OREGON 

NORTHWEST FOREST RESOURCE 
COUNCIL, an Oregon corporation 

EJlaintiff, 
v. 

DAN GLICKMAN, et AI., 

nefendan~e:, 

OREGON NA~~ R~SOURCES COUNCIL, 
et al. 

No. 95~6244-HO 
(Lead Ca5~) 

No. 95-6267-HO 
lCon~olidated Case) 

No. 9S-6384-Ro 
(Consolidated Case) 

NOTICE OF APl?EAL 

!4l OOi 

19 amic~/Defendants-Inte~enors 

23. 

22 

23 

24 

25 

26 

Plaintiffs Pil~huck Audubon Society, Oregon Nn~ural 

Resources Co~ncil, Portland Audubon Society, Black Hills Audubon 

Society, Western Ancient Forest Campaign, Headwaters, Coast Range 

Association, Friends of Elk River, seattle Audubon society, 

Washington Envi r(")1"ll11ental Counc.il hereby a.ppeal to t:.hg Uni. ted 

1/ 

II 

NOTICE OF APPEAL 
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States court'of Appeals for the Ninth Circuit from the final 

order entered in this action on January 10, 199Q. 

DATED this 12th day of January, 1996, 

S19net.S,.::r:., mo~ 

Attorneys for Plaintiffs 

vfJ(a."/Ji. 2d>~e1'),..y;)d~-_ 'i:'6~J 
MARIANNE DUGAN (OSEj #9325 / 
DEBORAH N. MAILANDSR (OSB# 92380) 
Western Environmental Law C~nter 
l2~~ Lincoln street 
Eugene, OR 97401 
(S03) 4SS -2471 

Local counsel ~or Plaint~ffs 

14I008 
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PATTI A. GOLDMAN (WSB# ~4426) 
KR~STEN L. BOYLES (WSB# 23606) 
Sierra Club Legal Oefense Fund 
705 Second Avenue, Suite 203 
Seattle, Washington 98104 
(206) 343 .. 7340 

Attorney~ for Amici/Defendants-Intervenors 

MARIANNE DOGAN (osa# 9325G) 
DEBoRAH N. MAl LANDER (OSB# 92380) 
Western Environmental Law Center 
l216 Lincoln Street . 
Eugene, Oregon 9740~ 
(503) 4SS-24?~ 

tocal Counsel for Amici/ne£endan~s-Intervenors 

IN TRE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

NoaTHWEST FOREST RESOURCE 
COUNCIL, an oregon' corporation 

Plaintiff, 
v. 

DAN GLl CKMAN , mt al., 

Defendants, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

OREOON NATURAL RESOURCES COUNCIL, ) 
~t al. ) 

) 
Amici/Defendants-!ntervenors ) 

---------------------------------) 

No. 95-6244-HO 
(tJeaQ Case) 

No. 9S-6267-liO 
(Consolidated Case) 

No. 9~-6384.-HO 
(Consolidated Case) 

22 CERTIFICATE Of SERVICE 

23 I am a oitizen o! ~he united states anQ a resident of the 

'4 State of Washington. r am ove~ 18 years of age and not a parr.y 

2S to this a.ction. My businee$ address is 705 Se~ond Avenue, Suite 

26 203, Seattle, Washington 98104. 

27 
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On January 12, 1996, ! served a true and oo~rect copy of 

EMERGENCY MOTION FOR A STAY AND INJUNCTION PENDING APPEAL 

@010 

. '., . 

and NOTlCE OF APPEAL by ~elefax and Ubited States Mail, aQdresaed 

~s follows: 

James L. Sutherland 
Assistant O.S. Attorney 
701 High St .. 
Eugene, OR 9740l 
FAX: (54l) 465-0582 

;jean E. Williams 
J!:llen Kohler 
James C. Kilbourn'e 
Pepartment of Juatice 
Envtt & Natural Resources Div. 
Wildlife & Marine Res. Section 
so~ ~ennsylvania Ave. NW #5000 
Washington, O.C. 20044 
FAX: (202) 305-0275 

Kristine Olson 
u.s. Atto:r:ney 
8S8 SW Fifth Ave. i Ste looe 
Portland, OR 9'204-202~ 
FAX: (503) 727-1~27 

Patricia M. Dost 
Schwabe. Williamson & Wyatt 
Stes l600-1800, ?aawest Center 
12~~ s.w. F~f~h A~Qnue 
Portland, OR 97204-3795 
FAX: (503) 196-2900 

Geoffrey Garver 
Wells Burgesc 
M.ic::helle Gilbert 
Dept. of Jllstice 
Bnv't & Natural Resources Div. 
General Litiga~ion Section 
601 Pennsylvania Av~. NW. 
8th Floor 
Washington, DC 20044 
7::'AX. (202) 30S-0506 

Mark Rutzick 
500 Pioneer Tower 
998 SW Fifth A~e. 
Portland. OR ~7?.n~-2089 
FAX: (503) 295-09~S 

Scott Ho:rngren 
Baglund & Kirtley 
1800 One Main Place 
101 SW Main 
~ortland, OR 97204 
FAX: (SQ3) 22S-l257 

I, Tina Dickey, declare unde~ p~nalty of perjury that the 

foregoing is true arid correct. txecuted on this 12th day of 

Janll.:ar.y, 1996, at SQ3ttla, 

-2-
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HAGLUND (1 KIR.TLEY 

VIA FAX AND REGULAR MA7L 

Ms. Michelle L. Gilbert 
Mr. Geoffrey Garver 

A11'CR.NEYS AT lAW 

ONE MAIN PlACE 
101 ~WMAIN.SUITE 1800 

POIl"rV.ND, OR 97204 

TELEPHONE (503)225·0777 
FACSIMILE (503) 225-1257 

January 12, 1996 

U.S. Department of Justice 
Env. & Nat. Res. Div. 
General Litigation Section 
P. O. Box 663 
Washington, D.C. 20044 

Mr. Jim Sutherland 
Assistant U.S. Attorney 
701 High Street 
Eugene, Oregon 97401 

Dear Ms. Gilbert and Messrs. Garver and Sutherland: 

P. 02 

I am writing to request that you immediately direct the 
Forest Service to comply with the District of Oregon's Order 
filed January 10, 1996 requiring the Forest Service to 
"immediately award, release, and permit to b~ completed all sales 
subject to Section 2001(k) (1) as declared in this Order." Order 
at 24. 

Pete Quast of Roseburg Forest Prodllcts contacted Brenda 
Woodard on the Siskiyou National Forest yesterday to obtain the 
award of the First and Last Timber Sales which were not subject 
to a preceding court injunction nor did the defendants oppose the 
release of these two sales in the litigation. Ms. Woodard said 
that all the paperwork is complete to make the award. She 
explained that the only thing standing in the way of award is 
instructions she was given not to award the sales until next 
Wednesday after the Justice Department makes a decision on how to 
proceed. This delay in the award of the First and Last Timber 
Sales i8 a direct Violation of Judge Hogan's January ~O, 1996 
Order and we request that you immediately contact your client to 
direct award of the First and Last Timber Sales by close of 

IIWH\:;whk?Ul 
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Ms. Michelle Gilbert 
Mr. Geoffrey Garver 
Mr. Jim Sutherland 
January 12, 1996 
Page 2 

HAGLUND 8 KIRTLEY 
ATTOR.NEYS AT LAW 

P.U3 

business today. Given that all the necessary paperwork to award 
the First and Last Timber Sales is complete,that the defendants' 
litigation position did not oppose the release of the First and 
Last Timber Sales, and that Judge Hogan has Qrdered the immediate 
release of these sales, there is no reason for further delay of 
the award. If the sales are not awarded and we do not hear from 
you by the end of the day, Scott Timber will seek a contempt 
order. Thank you for your attention to this matter. 

Horngren 

cc: Mr. Pete Quast 
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HAGLUND 8 KIRTLEY 

VIA FAX 

Ms. Michelle L. Gilbert 
Mr. Geoffrey Garver 

A1TORNEY5 AT lAW 

ONE MAiN plACE 
101 sW MAIN. SUITE 1800 

FOR,l'lAND, OR 9la04 

TELEPHONE Cso3) 2<15-0,," 

FACSIMIU (503) 33'·1257 

January 15, 1996 

U.S. Department of JUstice 
Env. & Nat. Res. Div. 
General Litigation Section 
P. O. Box 663 
Washington, D.C. 20044 

Dear Ms. Gilbert and Mr. Garver: 

(.U~ 

Enclosed is a draft of a Motion of Contempt which we 
intend to file unless the Forest Service awards Scott Timber Co. 
the First and Last Timber Sales. I was able to contact Jim 
Sutherland on Friday, but he informed me that you have decision­
making authority for this case. Since I was unable to contact 
you on Friday, I will wait until the end of the day, Tuesday, 
January 16, 1996 to file this contempt motion. As explained in 
my January 12, 1996 letter to you, there is no reason to withhold 
award of the First and Last Timber Sales given the judge's 
decision, the government's litigation position that the sales are 
released under the Rescissions Aot, and given the absence of an 
injunotionagainst these sales. 

ely, Mit--
W. Horngren 

cc: Mr. Pete Quast 
Mr. Jim Sutherland 
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Michael E. Haglund, aSB 77203 
Scott W. Horngren, OSB 88060 
Shay S. Scott, OSB 93421 
HAGLUND & KIRTLEY 
Attorneys at Law 
1800 One Main Place 
101 S.W. Main Street 
Portland, Oregon 97204 
(503) 225-0777 

~AX NU. bU~ ~~b l~b( 

DRAFT 

Attorneys for Plaintiff Scott Timber Co. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

NORTHWEST FOREST RESOURCE ) 
COUNCIL, an Oregon ) 
corporation, ) 

) 
Plaintiff, ) 

) 
v. ) 

) 
DANIEL R. GLICKMAN, in his ) 
capacity as Secretary of ) 
Agriculture, BRUCE BABBITT, in ) 
his capacity as Secretary of ) 
Interior, ) 

) 
Defendants. 

No. 95-6244 -HO (Lead) 
No. 95-6267-HO (Consolidated) 
No. 95-6384 -HO (Consolidated, 

SCOTT TIMBER CO.'S MOTION 
FOR ORDER OF CONTEMPT 

(Expedited Hearing 
Requested) 

Scott Timber Co. moves for an order holding Defendant 

Dan Glickman, Secretary of Agriculture, in contempt of this 

Court's Order of January 11, 1996 for his refusal to comply with 

the order directing the immediate award of the First and Last 

Timber Sales on the Siskiyou National Forest. This Motion is 

Page 1 - SCOTT TIMBER CO.'S MOTION FOR ORDER 
OF CONTEMPT 
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1 based on the accompanying Memorandum and on the Declarations of 

2 Scott w. Horngren and Pete Quast. 

3 

4 

5 

6 
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8 
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10 

11 
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Dated this day of January, 1996. 

Scott W. Horngren 

page 2 - SCOTT TIMBER CO.·, S MOTION FOR ORDER 
OF CONTEMPT 

84GLV!Q) a KlJtTU:'­
Ano.,..:l'S AT LAW 
Ol'lE MAUf ruCE 
111 S.W. MAlI'. mn 1100 
toltTL.~N1), ouGOl'I "204 
UUPIIOI;~ (50~) 2~77 
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Michael E. Haglund, OSS 77203 
Scott W. Horngren, OSB 88060 
Shay S. Scott, OSB 93421 
HAGLUND & KIRTLEY 
Attorneys at Law 
1800 One Main Place 
101 S.W. Main Street 
Portland, Oregon 97204 
(503) 225-0777 

DRAFT 

Attorneys for Plaintiff Scott Timber Co. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

NORTHWEST FOREST RESOURCE ) 
COUNCIL, an Oregon ) 
corporation, ) 

) 
Plaintiff, } 

) 
v. ) 

) 
DANIEL R. GLICKMAN, in his ) 
capaoity as Secretary of ) 
Agriculture, BRUCE BABBITT, in ) 
his capacity as Secretary of ) 
Interior, ) 

) 
Defendants. 

No. 95-6244-HO (Lead) 
No. ·95-6267-HO (Consolidated) 
No. 95-6384-HO (Consolidated) 

SCOTT TIMBER CO,'S 
MEMORANDUM IN SUPPORT OF 
MOTION FOR ORDER OF CONTEMPT 

Scott Timber Co. seeks an order finding Defendant 

Secretary of Agriculture Dan Glickman in contempt of this Court's 

order of January 10, 1996 which directed the immediate award of 

certain United States Forest Service Timber sales, including the 

First and Last Timber Sales on the Siskiyou National Forest. The 

Court's order as to these two sales was direct and unambiguous: 

Defendants are enjoined to immediately award, 
release, and permit to be completed all sales 
subject to section 200(k) (1) as declared in 
this order. 

Page 1 - SCOTT TIMBER CO. ' S MEMORANDUM IN 
SUPPORT OF MOTION FOR ORDER OF 
CONTEMPT 

IlAGLt1NP " XlRTLEY 
ATTORNJ:Y& AT LAW 
0, ... : MAIN !'LACE 
1.( S.W. MAIN, SUITE 1100 
IOIlTLANIl, OICl:GON P7~U 
'l'&L);PRONr. (513) 215-41111 
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1 Order, p.24. 

2 As stated in the accompanying Declaration of Pete 

3 Quast, the timber manager for Scott Timber Co., he was informed 

4 by counsel of the order on January 10, 1996. The next day, he 

• 5 telephoned the Siskiyou National Forest and spoke to Erenda 

6 Woodard, the contracting officer responsible for the 

7 administration of the First and Last Timber Sales. Mr. Quast 

8 requested the immediate award of the sales. Ms. Woodard replied 

9 that all the necessary paperwork had been completed, but that she 

10 had been instructed n2k to award the sales while the Justice 

11 Department decided "how to proceed" in response to this Court's 

12 order of the previous day. Further, as stated in the Affidavit 

13 of Scott W. Horngren, counsel for Secretary Glickman was informed 

14 of the refusal to comply on January 12 and on January 16, 1996, 

15 and offered no substantive response. 

16 To prevail on a motion for contempt, a plaintiff must 

17 establish acts of contempt by "clear and convincing evidence. II 

18 Balla v. Idaho State Board of Corrections, 869 F.2d 461, 466 (9th 

19 Cir. 1989), Ynited States v. State of Oregon, 782 F.Supp 502, 508 

20 (D.Or. ~991). Reasonable doubts are resolved in favor of the 

21 non-moving party. Once a prima facie caae is established, the 

22 non-moving party assumes the burden of showing either substantial 

23 compliance or inability to comply. ld... 

24 The Declaration of Mr. Quast unequivocally establishes 

25 

26 

defendant's noncompliance with the Order. 

Page 2 - SCOTT TIMBER CO., S MEMORANDUM IN 
SUPPORT OF MOTION FOR ORDER OF 
CONTEMPT 

Scott Timber Co. has 

IlAGLCI'IP • 1(IRTLEY 
ATTORNEYS AT lAW 
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1 requested the award, the paperwork is ready, and the contracting 

2 officer is under orders not to proceed. The Order admits of no 

3 question on how the Justice Department, Secretary Glickman, or 

4 Ms. Woodard are to proceed. They are to award the sales 

5 immediately. Their refusal to do so is patent contempt for the 

G Order of this Court. In light of the previous resistance 

7 defendants have shown to obeying orders of this Court, it is 

8 respectfully submitted that an order finding Seoretary Glickman 

9 in contempt is fully warranted. 

10 

11 

12 

13 

14 

15 

16 
" 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Respeotfully submitted this _____ day of January, 1996. 

HAGLUND & KIRTLEY 

By ______ ~~------__ -----------
Scott W. Horngren 
Attorneys for Scott Timber Co. 

Page 3 - SCOTT TIMBER CO.' S MEMORANDUM IN 
SUPPORT OF MOTION FOR ORDER OF 
CONTEMPT 
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u. S. DEPARTMENT OF ..roSTICE 
ENVIRONMENT AND NATURAL RESOURCES DIVISION 

GENERAL LITIGA~ION SECTION 
601 PENNSYLVANIA AVENUE, N.W. 

WASHXNGTON, D.C. 20004 

FAX NUMBER 305-0506, -0267, -0429 
CONFIRMATION NUMBER (202) 305-0504 

PLEASE DELIVER TO: 

To: Don Barry 
Bob Baum 
Dinah Bear 
Ted Boling 
Peter Coppelman, 

Lois Schiffer, 
Jim Simon 

1\1 Perle 
Greg Frazier 
Mike Gippert, 

Jay McWhirter 
Tim Obst 

Jeff Handy (503) 
Nancy Hayes 
Elena Kagan 
Don Knowles (503) 
Karen Mouritsen 
Roger Nesbit (503) 
Chris Nolin 
Jim Suther1and(S03) 
Tom Tuchmann (503) 
Sue Zike (503) 

208-4684 
209-3877 
456-0753 
514-4231 
514-0557 

514-4240 
720-5437 
690-2730 

326-3807 
208-5242 
456-1647 
326-6282 
219-1792 
231-2166 
395-4941 
465-6582 
326-6254 
326-7742 

NUMBER OF PAGES: 

DATE: January 16, 1996 

FROM; Lisa Holden, (202) 305-0474 

MESSAGE: NPRC v. Glickman and SAS v. Thomas. 
(First and Last Timber Sales) 
Attached is a letter from counsel for 
purchasers of the First and Last Timber Sale 
and a draft motion for contempt seeking 
immediate release of these sales. 
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HACLUND.ld KIRTLEY 
A1TOP..N~YS A'l\ tAW 

VIA fax; AND REG'QLAR MAIL 

Ms. Michelle L. Gilbert 
Mr. Geoffrey Garver 

ONe MAIN J'L.ACJ! 
101 ~w MAlN. OiIl.llTlS 1aOO 

POl\.1'1.AN1),OR 91204 

TJ;l..E~~ 1!5a31225.om 
I'AQIMlu.leo3) 2~·12S7 

January 12, 1996 

U.S. Department of Justice 
Env. & Nat. Res. Div. 
Genera~ L1~1gation Seetion 
P. O. Box 66'3 
Washington; D.C. 20044 

Mr. Jim Sutherland 
Assietant u.s. Attorney 
701 High street 
Eugene. Oregon 97401 

Dear Ms. Gilbert and Messra. Garver and sutherland: 

I4I 002/009 

1 am w~iting to request that you immediately direct the 
Foraot Service to comply with the District .ot oregon's Order 
fil~d January 10, 1996 requiring the Fore5t Service to 
"immediately award, releaee, and permit to b~ completed all sales 
SUbject to Section 2001 (k) (1) as deolared in this Orde:r. II order 
at:. 24. 

Pete QUast of aoseburg Forest produots contacted Brenda 
Woodard on the Siskiyou National Forest yesterday to obtain the 
award of tha Firat and ~st Timber Sales wh10h were not eubject 
to a preceding court injunction nor ~id the defendants oppoae the 
release of these two sales in the litigation. Ms. WooQard said 
that all the paperwork is complete to make the award. She 
e~lained that the only thing standing in the way of award ~6 
instruetions she wae given not to awa.G the sales unt~1 next 
Wednesday after the Justice Departmen~ mak@s ~ decision on how to 
proeee~. ThL$ dc1ay in th~ Award of the First and Last Timber 
sales is a direot violation of Judge Hogan's January ~O, ~9'5 
Order and we request that you immed1ate~y contact your dlient to 
direet awara of the Fi~5t and Last Timber S&les by close of 
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~A~-"12-:96" Fit ~ 12: t"( HAGLUND ANI) K.lI{TLJ::Y 

Ms. ~iehelle Gilbert 
Mr. aeoffrey Garver 
Mr. Jim Sutherland 
January 12, 15~G 
Fage 2 

HACLUND S K.IRTLEY 
A!TO~ I\T lAW' 

..... ~ III 003/009 

buainess today. Given that all t~e necessary paperwork to award 
the First and La~t Timber S&19~ is comp1ete, "that the defendants' 
litigation position did not oppose the ~elease of the Fir~t and 
Last Timber Sales, and that Judge Hogan has Q~dered the immediate 
release of these sales, there is no reaaon fQ~ further delay of 
the award. If the sales are not awarded and we do not hear from 
you by the end of the day, Scott Timber will seek a contempt 
order. Thank you for your ~ttention to thiS maeter. 

M/h-
Horngr.en 

co: Mr. Pete QUast 
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HACLUND 8 KlllTlEY 

VIA PAX 

Ms. Michelle L. Gilbert 
Mr. Geoffrey Garver 

QN~ Mfl,11'1 PLA~" 
101 SW'MAIN.SUl'rE 1800 
POIl"1.AND,O~ 97204 

1'll.l.l!l>H0!4E Csoa) M!5-Q771 
FACSIMItJ; (50;') i;;:::I-I2M' 

Ja.nuary ~5. 1.996 

U.S. Department of JU5t~ce 
~nv. & Nat. Res. Div. 
Gener~l Litigation section 
P. O. Box 663 
Waehington, D.C. 20044 

near Ms. Gilbert and Mr. Garver: 

@004/009 

Encloseg is ~ draft of aMotion of Contempt which we 
intend to file unl~8e the Forest service awards Scott Ti~er Co. 
the First and Laet Timber Sales. I was able CQ contact ~im 
Suther~and on Friday, but he info.med me thae you have deciaion­
making authority for this oaS9_ Since I was unable to contact 
you on Friday, I will wait until the end of the day, Tuesday; 
January 16. 1996 to file this contempt motion. As explained in 
my January 121 1996 letter to you, there is no reason to withhold 
award of the Fir~t and Last Timber Sales given the judge's 
Qecision, the government's litigation position that the sales are 
rele~sed under the Resoissions Act, and given the ~baende of an 
injunction against these sales. 

1,___._.

e

•

1y

' Ai It-
w. Horngren 

cc: Mr. Pete Quast 
Mr. u~m S~the~land 
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Michael E. Haglund, OSB 77~03 
Scott w. Horn9r~n~ OSB e9060 
Shay S. Seott, osa 93421 
HAGLUND & KIRTLEY DRAFT 
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Attorneys at Law 
1800 One Main Place 
~o~ S.W. Main Sereet 
Portland. Oregon 97204 
(503) 225-0777 

Atto%'n.Qys for Plaintiff Soott Timber Co. 

~N THE UNITED STA~ES DISTRICT COURT 

POR TEE DISTRICT OF OREGON 

~ORTaWEST FO~EST RESOURCE ) 
COUNCIL, an oregon ) 
corporation, } 

) 
Plaintiff. ) 

) 
v. ) 

) 
DANIE~ R. GLICKMAN, in his ) 
capac1ty ~s Seeretary of ) 
Agriculture, BRUCE B~BITT, in ) 
his capaoity as sedretary of ) 
Interior, .) 

) 
Defendants. 

No. 9S-62114-HO {Lsac1) 
No . 95 - 6257 - HO (Consol idat.ea) 
No. 95-6364-HO (CanDolidat.d) 

SCOTT TIMBER CO,'S MOTION 
FOR ORDER OF CONTEMPT 

(Expedited Hearing 
Requested) 

scott Timber Co. moves for an order holding Defendant 

Dan Gli~kman, seoretary of Agriculture, in contempt of this 

Court's Order Of Janua~y ~1, ~996 for hi~ refusal to comply with 

the order directing the immediate award of the Firat and Laet 

Timber Sales on the Sisk1you N~tiona~ Forest. This Motion is 

l , ! 

Page 1 - SCOTT TIMSSR CO.'S MOTlON FOR ORDE~ 
OF CONTEMPT 
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1. based on the accompanying Memorandum e.nd on the Declarations of 

2 Scott W. Horngren and Pete Quast. 

3 Dated thit:i day of Janua~, ~996. 

4 

5 

6 
Scott W. Horngren 

7 

8 

9 

1.0 

11 

1.2 

13 

14 

1.5 

1.6 

1.7 
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Michael E. Haglund, OSB 77203 
Scott W. Horngren, OSB 65060 
Shay s. Scott, ass 93421 
HAGLUND ~ KIRTL~Y 

DRAFT 

Attorneys at Law 
leOO One Main Place 
101 S.W. Main S~reet 
Port~and, Oregon 97204 
(503) 225 .. 0777 

Attorney~ for plaineif£ Scott Timber Co. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

NORTHWEST FOREST RESOURCE ) 
COUNCIL, an oregon ) 
corporation, ) 

) 
Plaintiff, 1 

) 
v. ) 

) 
DANIEL R. GlaICJ<MAN, in his 1 
capacity as Secr~tary of ) 
AsriQ~lture, BRUCE BABBITT, in 1 
hi~ capacity aa Secretary of ) 
Interior, ) 

) 

DefendantS. 

No. 95-6244 .. HO (Lead) 
No. 95-6267 .. HO (Con!lolid$ted) 
NO. 95-6394-HO (ConsoUciat.ell) 

SCOTT TIMBER CO.'S 
MEMORANDUM IN SUPPORT OF 
MOTICN FOR ORDER OF CONTEMP~ 

Scott Timber co. seeks an order findi~g Defendant 

S~cretary o~ Agrioulture Dan Glickman in contempt of this Cour~'B 

order of January ~O, 1996 which d1recte~ the immediata ~ward of 

ce~tain United Statee Forest service Timber sales, including the 

Fi~st and Last Timber Sales on tne Sis~iyou ~aciona1 Forest. The 

Cou~t'a order as to these two sales was direot and·unambiguous: 

Defendants are enjoined to immediately a.w&1.rd, 
release. and permit to be oompl@ted all sales 
sUDj~et to section 200(k) (1) as Qeclared in 
this order. . 

P~ge 1 - SCOTT TIMB€R CO.'S MEMORANDUM IN 
SUPPORT OF· MOTION FO~ ORDER OE 
CONTEMPT 
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1 Order, p.24. 

2 As stated in the accompanying Declarat~on of Pete 

3 Quast, the timber manager for Scott Timber Co., he was informed 

4 by counsel of the order on January 10, 1996. The next day, he 

S telephoned the Siskiyou National Fo~est and spoko to Br2nda 

6 WOQoard, the contracting officer responsible for the 

7 administration of the Firat and Last Timber Sa~es. Mr. Quast 

@008!009 

e requested the immediatG ~ward of the sales. MS. woodard replied 

9 that all the necessary paperwork had been comp1eted, but that she 

10 had been instrueted n2t to ~ward the sales while the Justice 

11 Department decided "how to proceed n in :response to this COu~t's 

12 order Of the p~e~ioua day. Further. as stated in the Affidavit 

13 of Scott W. Horngren, counsel for Secretary Glickman was info~med 

14 of the refusal to comply on January 12 and on January lbl 1996, 

15 and offered no substantive response. 

16 To prevail on & motion for contempt, a plaintiff must 

17 eetablish acts of contempt by "clear and convincing ev.:Ldenoe. 1I 

18 ~alla Y. Idaho State Board of cor~sct~ons, 869 F.2d 461, 466 (9th 

19 Cir. 19S9), Upitad states v. State of Qregon, 7e2 F.Supp 502, soa 

20 (D.Or. ~991). Reasonable ~oubts are res~lved in fayor of the 

21 non-moving p~rty. Onoe a prima faoie case is establiahed, the 

22 non-moving party as~umes the burden of sho~ing either substantial 

23 comp1ia~ce or inability to comply-·~ 

24 The Declara~ion of Mr. Quast un~quivocally establishes 

2S defendant's noncompliance with the Order. 

26 
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1 requested the award, the pap~r~ork is ready, and the contracting 

2 officer is under orders not to proceed. The Order ~dmita of no 

3 question on how the vuseic$ Department. Secretary Glickman, or 

4 Ms. Woodard are to p~oceed. They are to award the sales 

5 immediately. Their ~efusal to do so is patent contempt for the 

G order of this court. In light of the previous resietanoe 

7 defendants have shown to oheyi~g orders of this Court, it is 

B respectfully submitted that an o~der fln~ing secretary Glickman 

9 in contempt is fully wa4r~n~ed. 

10 Respeotfully eubmitted this day of January, 1~96. 

11 

12 HAGLUND & KIRT~Y 

13 

@009/009 

By ____ ~~~----______ --------
scott N. Horngren 

15 

16 

Attorneys for Scott Timber Co. 

17 

1B 
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22 

23 

24 
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u. S. DEPARTMBNT OF JUSTICE 
ENViRONMENT AND NATURAL RESOURCES DIVISION 

GENERAL LITIGATION SECTION 
601 PENNSYLVANIA AVENUE, N.W. 

WASHXNGTON, D.C. 20004 

FAX NUMBER 305-0506, -0267, -0429 
CONFIRMATION NUMBEa (202) 305~0504 

PLEASE DELIVER TO: 

To: Don Barry 208-4684 
Bob Baum 208-3877 
Dinah Bear 456-0753 
Ted Boling 514-423l 
Peter Coppelman, 514-0557 

Lois Schiffer, 
Jim Simon 

Al Perlo 514-4240 
Greg Frazier 720-5437 
Mike Gippert, 690-2730 

Jay MCWhirter 
Tim Obet 

Jeff Handy (503 ) 326-3807 
Nancy Hayes 208-5242 
Elena Kagan 456-1647 
Don Knowles (503) 326-6282 
Karen Mouritsen 219-l792 
Roger Nesbit (503) 231-2l66 
Chris Nolin 395-4941 
Jim Sutherland(503) 465-6582 
Tom Tuchmann (503) 326-6254 
Sue Zike (503) 326-7742 

NUMBER OF PAGES: 4 

DATE: December 21, 1995 

FROM: Lisa Holden, (202 ) 305-0474 

MESSAGE: NFRC v. Glickman (Boulder Krab Sale) 
Attached is Scott Timber Co's Notice of 
Filing re: Memorandum of Agreement For 
Boulder Krab Timber Sale. 

141 0011004 
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Haglund, OSB 77203 
Scott W. Horngren, OSS 88060 
Shay S. Scott, OSB ~3421 
HAGLUND & KIRTLEY 
Attorneys at Law 
1800 One Main Place 
101 S.W. Main Street 
Portland, Oregon 97204 
(503) 225-0777 

Attorneys for Plaintiff Scott Timber Co. 

·IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

NORTHWEST FOREST RESOURCE ) 
COUNCIL, an Oregon ) 
corporation, ) 

} 
Plaintiff, ) 

NO. 95-6244-J.lO (Lead) 

No. 95 -6267-HO (Consolidated) 
No. 95-6384-HO (Consolidated) 

III 0021004 

) 
v. ) 

) 
PANIEL R. GLICKMAN, in his ) 

SCOTT TIMBER CO.'S NOTICE OF 
FILING RE: MEMORANDUM OF 
AGREEMENT FOR BOULDER KRAB 
TIMBER SALE 

capacity as Secretary of ) 
Agriculture, BRUCE BABBITT, in ) 
his capacity as Secretary of ) 
Interior, ) 

) 
Defendants. 

Scott Timber Co~ hereby files a Memorandum of Agreement 

dated December 11, .1995 between Scott Timber Co. and the Forest 

Service regarding elimination of road construction to Unit 4 of 

Page 1 - SCOTT TIMBER CO.'S NOTICE OF FILING 
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,-

~ the Boulder Krab Timber Sale and substitution Of helicopter 

2 logging. Also Unit 3 will be harvested without specified road 

3 construction. 

Dated this ~day ot December, 1995. 4 

5 & KIRTLEY 

6 

7 

8 

9 

10 

By 
~S~~t~t~W~.~H~o~r~n~gr~e~n~~~~~~--

Attorneys for Plaintiff 
Saott Timber Co_ 

11. 

1.3 
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5a3 679 6540 P. er2I"B2 

.. . ~ United States 'W Department of' 
.As2"ieul~u,.e 

For-est 
Serv.icc 

Siskiyou 
Nat1-onal 
Forest 

200 Nt Greenfield Road 
Po Box 4"0 
Grants Pass, OR 97526-02Q2 

Reply to: 2450 De<)Q:ilIber 11, 1995 

SUbject: Boulder- Krab I111Jber Sal-e; contract RQ. 074295 

To: FUes 

Between Scott Timber Company and the For-est Serv1ce. ~e nave asreed in concept 
to ~nge the lQ!OJ.rIg ~;Y:ltem;) ;for. Jiarvest.1n8 timbl'lr Bou1der Kr3b 'l'izilbeJ" Sale. 

We have agreed to the f'ollowing change.s: 

1. UnUs 1 and II -;.dll bot::h be helicopter yarded. unit 11 will be changed frQm 
skyline yarding to heJ.ieopter yarding. Ihe contract bid price will be 
aGjusteQ to reflec~ the 1ncrea~e in 1oggin~ QOst~. 

2. Specified Road 3353-220 Se(; II will not be-COllljtructed to unit ".. A 
decrease in Purdlaser Credits will be made to reflect th.iS ~'1ange. 

3. Unit 3 was otAiginally designed to have a specified road (Road 3353-222) 
built. Instead of c:cn~tI"l.lotinS this road, a larger yarder \1111 be used and 
a 300 f"oot long temporary roac:l m§X need t;o be built to aCQe~G the unit.. T'.tle 
contract. bid prioe will be adjusted to r@fl~t the increase in logging 0001:.3 
and Purchaser Credits will be deorea$ed. 

'111., ;:;iGnatur~ be~aw :lignify the intent of' both p~rt.ies to 1nC:Qrporate these 
changes intO a 'formal contraot J:JOl'f1fioatian after the appropriate .fie1d and 
appraisal work halle been OOl:l2pleted. 

" 

CC: Powers f.Ll 

.. 

. l=~20~ rt.Q~ 
TOTfL P.E12 
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u. S. DEPARTMENT OF JUST:tCE 
ENVIRONMENT AND NATURAL RESOURCES DIVISION 

GENERAL LITIGATION SECTION 
601 PENNSYLVANIA AVENUE, N.W. 

WASHINGTON, D.C. 20004 

FAX NUMBER 305-0506, -0267, -0429 
CONFIRMATION NUMBER (202) 305~0504 

PLEASE DELIVER TO! 

To: Don Barry 208-4684 
Bob·Baum 208-3877· 
Dinah Bear 456-0753 
Ted Boling 514-4231 
Peter Coppelman, 514-0557 

Lois Schiffer, 
Jim Simon 

Al Perla 514-4240 
Greg Frazier 720-5437 
Mike Gippert, 690-2730 

Jay Mcwhirter 
Tim abet 

Jeff Handy (503) 326-3807 
Nancy Hayes 208-5242 
Elena Kagan 456-1647 
Don Knowles (503) 326-6282 
Karen Mouritsen 219-1792 
Roger Nesbit (503) 231-2166 
Chris Nolin 395-4941 
Tom Tuchmann (503) 326-6254 
Sue Zike (503) 326-7742 

NUMBER OF PAGES: ILQ 
DATE: December .21, 1995 

FROM: Lisa Holden, (202) 305-0474 

MESSAGE: NFRC v. Glickman (Discovery) 
Attached is a Notice of Filing re: Forest 
Service and BLM discovery responses and the 
Declaration of Bonnie Phillips-Howard 
describing the negotation process under 
Section 318(£). 

~001/016 
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PATTI A. GOLDMAN (~SB# 24426) 
K1H STEN t.. :SOYLES (WSB:ij: 23806) 
Sie~ra Club Legal Defense Fund 
70S S@cond AV9nue, Suite 203 
$~~Ltl~, W~shington 98104 
(206) 343 -7340 

Attorneys for Amici/Defendahts-Intervenors 

MAR~ANNE DUGAN (OSB# 93~56) 
OEaORAH ~. MAILANDER (oSBi 92380) 
Western Environmental Law Center 
1216 Lincoln St~eet 
Eugene, Oregon 97401 
(503) 485-247l 

Local counsel for Aroici/Defendan~S-Intervenors 

IN THE UNITED STATES PISTRICT COURT 
~o~ THE D~STRICT OF OaEGON 

NORTHWEST FOREST RESOURCE 
COUNCIL, an oregon corporation 

Plaintiff, 
v. 

DAN GLICKMAN. et al., 

Defendants, 

) 
) 
) 
) 
) 

.) 

) 
) 
) 
) 

OR.EC:ON NATURAL R.2S0tJRCES COUNCIL, ) 
at al. } 

AIl'l.i.cl/DerendanL::s- Il1Lerv~nors 
) 
) 

-------------------------------) 

No. 95-6244-HO 
(Lead Case) 

No. 9S-6267-KO 
CconsolidaLed Cas9) 

No. 95-6384-HO 
(Conao1id~ted Case) 

NOTICE OF FILING 

Plaintiff~ hereby file the decla~~t1on of Eonnie Ph1llips~ 

Howard, ~hich describes ~he proQ~ss that ~ed to the term~nation 

of 650 million board feet of timber sales under section 3~e(f} (~) 

of Public Law No. lO~-12l. 103 Stat. 745. At the hearing ne~d on 

December 13, 1995, qUestions arose concerning this process and 

t.he sta.tus of timber saJ.es C!t;lnce1 1 ~d pl~TgUa:nt'. to it. 

decla~ation seeks to clarify any confusion that arose. 

Plaintiffs are also filing the Federal Defendants' Answ@rs, 

NOT~C~ OF ~ILrNG -1-
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~ Responses and objections to Plaintiffs' First Set of 

2 .Interrogatories and Requests for Document Production to secretary 

3 Babbitt and Bureau of Land Management (transmitted by facsimile 

1 to plaintiffs' counsel on December l~, ~9~S). ~h~ fir~~ eecond 

5 page is missing, and the third page overlaps the fourth. 

6 Plaintiffs h~ve not yet received a comp1eta copy of the responses 

7 by mai~, bU~ will provide ~he Court a copy When they receive 

e t;;.hem. 

9 In response to interrogatory S(k) on page 25, the Bureau of 

~o Land Managemen.1:. <"BLMII) uses the t~rm "offer tt in conneet:.ion with 

11 ~he ofrer of a cimber sale .contract to qualitied ~i~oers in the 

even~ that the.high bidder is ineligible. In response t.n 

~3 interrogatories S(m) and 7, BLM indicates that its awa~d of a 

~4 contract is its acceptanoe of the high bidder's offer. Notably. 

~5 BLM's answers to pla1nt1~fs' ~nterro9ato.ies do not de~cribe the 

;1.1';; au~tion p;rocess as an "o££er ll by the government of a timbp.'r" !';:;;;lle 

17 contract:. The use of the term "offer" :i.n the ELM's responses to 

loS 

19 

20 

21 

22 

23 

24. 

25 

plaintiff~' interrogatories underouta the assertion in the 

government's QPpos1tiQn to plaine~ffs' moeion for preliminary 

injunction, which 6ug~escs that the auction constitutes ~ 

government offer of a timber sale ~ontract. 

!n addition, BLM's responses to plaintifts' lnte~rogator~es 

indicate tha~ ~he 5~andard contracts used by BLM contain breach 

of contract and cancellation clauses that allow contract 

cance11ations and modifications when necessary to protect 

26 threatened, endangered, ox sens~tive species. BLM Response to 

27 Intcrrogat.o:z;y No. 5 (11) &. (o). SL.w..!/:: ;S~t.:Ll.on ~OOl (k) (1) callS tor 

NOT!~E OF FILING -2-
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1 completion of timber sale contracts pursuant to the originally 

2 advertised te~ms, and the timber sale p~OSp@~CllS and standard 

3 con~rac~s are par~ of ~hose orig~nally'adverCised cerrus, these 

4 clauses may be invoked to modi£y ~nd even cancel timber sale 

S contraet~ subject to Section 2001(k) (l). Similar~y. if tbese 

IaJ 004/016 

6 clauses were invoked prior to enactment of the Rescissions Act to 

7 cancel or mod~fy a timber sale con~rac~, Section ZOO~(k) (~)rs 

e reference to the originally advertised terms essentially 

9 grandfathers in those changes_ 

10 Moreover, in response to interrogatory no. S{q). ELM 

II expla~ns ~nat, unde~ ~ontract law pr~nc~ples. BLM permits ~he 

1~ high bidder to withdraw its bid, in which ca~e the bid bond is 

13 re~urned, if the b~d is not aeceptad within a reasonab1e period' 

14 of time, normally 90 days. BLM describes other 5ituation~ in 

15 which the bid Qond of a the high bidder may be returned. only one 

1G of which involve~ a ~LM decision that proceeding with the 

17 contract is not in the best interests of the government_ Id. No_ 

19 5 ('1) (3) . 

~~ ~1aintiffs are a1SO filing copies of Fores~ ~ervice Standa~d 

20 Form 2400-17 for eertain timber sa1es. In response to 

21 pla.intiffs' request for production of documetits, the Forest 

22 Service provided copies of Standa.d Form 2400-17 £Qr some, but 

2) noe all, of the timber sales at issue in chis case. This form is 

24 a report on a particular timber sale that contains en~ries for 

25 the forest. ranger district, acreage in the sale, bid date, bida 

26 received, h£gh bidder. ~~d ~ontr~ct date, if any_ The forms 

27 released ~n di~cove~-y appear genera~~y to h~ve been generated Qt 

NOTICE OF FILING -3-
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1 the time of an auction for the timber sales, and rarely were 

2 updated to refle~t events that occurred subsequently. 

~005/016 

3 Some of these forms reflect a contingency that prevented the 

4 award of the sale at the t~me of the auction. Exhibit A_ 'For 

5 example. ~he form for the Bugout timber sale on the Wallowa-

G Whitman National Forest notes that the award of the contract waa 

7 

B 

10 

1.1 

1.2 

withheld for consultation on threatene~ salmon- In the Deeemher 

8. ~995 reply memorandum to NFRC's third motion for summary 

judgment and motion for clarification, the federal defendants 

attache~ as Exhibit c to the Tenth De~laraeion o~ Jerry L_ Hofer 

the timber eale prospectus fo~ the Bugout timber sale, which 

informed the po~ential hidders p~ior to the auction ~hat ~hp. ~~,~ 

was in consultation over its effects on chinook salmon listed as 

14 threatened under the gndangered Species Act. Spe~ifically, the 

1S prospectus states: 

16 

17 

J.S 

19 

20 

21 

22 

23 

24 

25 

2S 

27 

[TJhis sale will be auctioned, hut NOT awarded until 

consultation has been completed. The result of 

consultation may requ1re that cnanges be made be~ore 

th~ ~{mber sale can be awarded, The high bidder will 

have the opportunity to agree to the changes prior to 

executing the contract. If the high bidder does not 

agree to the changes. tbe Fore~t Service will reject 

all bids and may reoffer the Bale .. . If consultation 

indicates that the project cannot proceed, all bids 

will be Tejected. 

NOTICE OF FILING -4-



12~21/95 14:06 ft III 0061016 
12-18-95 03:31PM FROM SIERRA CLUB LEGAL NW TO 1202305050611-~ltl P006/062 

1 The prospectus also referred to the bidders to the timber sale 

2 ~ontract pTovision that permits modif!cationa and cancellation 

3 because of a sale's effect~ on threatened or endangered species. 

~ The ELM has not yet provided plain~i££s the ~imh~r eale 

5 prospectuses in discovery. Howev@r, since the government has 

6 

? 

8 

9 

10 

11 

J.2 

13 

14 

15 

16 

17 

l.9 

19 

20 

21 

22 

23 

25 

26 

27 

represented that it in£orrna ~ll prospective hiddQ~s that the 

government has the right co rejeot all bids and cancel a timber 

sale for environmental reasons, ~nd since it p~¢vided more 

specific notice of the pending consultation and contingent nature 

of the auction fo~ the Bugou~ sal~, i~ is f~ir ~o ~SSume that 

such notice is roucinely provided a~ ~he t~me ot ~he aucc10n ~or 

known contin~encies. 

Since administrative appeals generally must be filed before 

the tim$ an ~uction is held. and litigation under Section 3~B had 

to be commenced betore the auction, ~ne pocenclal b1~aers 1~ke1y 

received notice of these contingencies with respect to the 

Section 3J.B, sales challenges w1th;i.n l.S Clays of Che advertisement 

-- Cowboy. Nita, South Nita, First, Last, Garden, Boulder Krab, 

and Elk Fork an~ the sa~es subject to administrative appea1e 

Blu@ Ford. Staqecoach, Bald, Eagle Ridge Houselogl and Humpy 

Mountain -- as well as any others th~t had known specific 

contingencies at the time of the auction. 

acandard Form 2~OO-~7 notes a~~h ~on~ingencies for che 

following timber sales; Allen (awa~d withheld for consultation 

on sa1rnon); Bald (appeal); Banty Salvage (appeal); Berry Bushel 

(legal challenge under Section 3~8); Bugout salvage (award 

w~thhe~d £or consultation on salmon); Can~rell (same) i Cowboy 

NOTICE OF FILING -s-
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1 (lawsuit) j Enola (appeal)j Gatorson (appeal); Head (litigation); 

2 Ho~daway 2 (appeal); aoro Sal~aga (award withheld for 

3 cons"lt~tion on salmon); Johnson Salvage (appeal): Mister Rogers 

4 (~it1gation); ~~~ho~~on g~luag@ 1 (fish ~nd wildlife 

5 ~onsultation); Park Salvage (award withheld for consultation on 

6 salmon); Prong Salv~g@ (award withheld for consultation on 

7 salmon) i RD Salvage (award withheld ~or consultation an salmon) ; 

8 ~odky (~ward pending decision by Fish and Wildlife); Stacrecoach 

9 (appeal); Sulphur (legal challenge unde~ Section 318); Swee~ Pea 

10 (award withheld for salmon consultations); Tanhorse (app@al)i 

11 Tanya (same); Tenmile 808 (temporary res~raining o~der ~- spottQd 

12 owl lit1gat~on); Tiptop (~ppeal); Tower Salvage (appeal); West 

13 Boundary (award withhe~d due to request for advisory hearing) ; 

14 willy (appea1). 

15 standard Form 2400-17 also notes ccntingenoies that arose 

16 with resp~ct to the high bidder. Exhibit C_ Thus, several 

17 contracts were not award~d pending an equal em~loyment 

18 opportunity compliance review, ~, ~, Caraco Ca~ ~ Clea~ 

l~ Creek, and others were not awarded pending a review of the high 

60 bidder'~ financial qu~~if1cat~ons. ~r ~, Of~ 9~oadway. 

21 Fina1ly, Standard Form 2400-17 refle~ts that the Fo~est 

22 Service eancel~ed the tOllowing timber salee: Blue Fc~d 

23 (licancelled "due to a.ppeal ll
) i Boulder Krab (IiAll bids rejected per 

24 RF' r'lp-c:1.s:;lon to wit;hdraw the: sale ll ); Cowboy (1l(!='incel19d & returned 

25 bid bonds, never awarded"); Elk Fork ("All bide rejected pe~ RF 

26 decision to withdraw the sale"); Garden (all bids rejected) 1 

27 Holdaway ~ (rejected bids pecause spotted OWl habi~a~ area) i 

NOTICE OF FILING -6-
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1 Locust (~ale cancelled); Nita (cancelled per Seattle Audubon 

2 lawsuit); South Nita (same); ~ep%od~ced in Exhibit B. 

3 Interestirlgly, th~ ForesL Sr;;r.-v le:;~ 1J.~~c.l tl'le terms cancelled and 

4 withdrawn to re£leet tbe aotion ~h~t it teak with respect to 

~ ce~tain timber sales -- Blue Ford, Boulder Krab , Cowboy, Elk 

6 Fork, Loc~st. Nita and south Nita. 

7 l?~aiul...l.J:r:$ wl11 be 6eek.ing Cltld.i..t.:.ion.;l.1 ill.rr.J.n\l.t:a.L.i~u. l.cA 

8 discovery to ascertain the originally advertised terms for the 

9 va~ious timber sales thac were cancelled O~ modified prior to 

10 July 27, 1995. Since Section 2001(k) (1) requires completion of 

11 

1.2 

13 

14 

15 

17 

18 

19 

20 

2l 

22 

23 

'4 
25 

26 

27 

this information will assist the parties and the Court in 

determining the extenL to which contraat modifications and 

cancellations continue to have legal effect under Section 

200). (JCi.:) (:1.) • 

NOTICE OF FILING 

PATTI A. GOLDMAN (WSB# 24426) 
KRISTEN L. SOYLES (WSB# 23806) 
S.i.er.r:a Club L':'9d1 De!e.n.sc FI.J.[1.d 
705 Second Avenue, Suite 203 
seact~e, Washington 99104 
(206) 343-73-9:0. 

AttornF.lY~ fOr PJaint:.~f'fFl 

Western Environmental Law Center 
1216 Lincoln Street 
Eugene, OR 97401 
(SO)} 4e~-24"11 

Local Counsel for Plaintiffs 

-7-
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PATTI A. GOLDMAN (WSB# 24426) 
KRISTEN L. BOYLES (WSB# 23806) 
Sie~r~ Club Lesal De£ense Fund 
705 second Avenue, Suite 203 
Seatcle, washington 98104 
(206) 34.3-73t;1:0 

L U U"tl V L'" 

~ttorneys for 8mi~i/Defendants-lntertr8nors 

MARIANNE PUGAN (OS9# 9$2S~) 
DEBoRA" N_ MAILANDER (OSB# 92380) 
Weste~ ~~ironmental Law Center 
1~16 Lincoln S~reet 
Eugene, Oregon 97401 
(503) 485-247~ 

Local Counsel for ~mici/Defendanta-Intervenors 

IN THE UNITED STATES DISTRICT COURT 
FO~ Tag D~9~R!CT Or- OREGON 

NORTHWEST FOREST aESOURcE 
COUNCIL, an Oregon corporation 

Plaintiff, 

DAN GLICKMAN, et al., 

Defendants, 

OREaON NhTURAL RESOURCES 
COUNCIL, et al. r 

Amici/Defendant~-Intervenors 

) 
) 
) 
) 
) 
) 
) 
) 
) 

) 
) 

) 
) 
) 

----------~------------------------) 

l'lo. 95-6244-ilO 
(Lead Case) 

No. 95-6267-RO 
(Conso~id~ted Case) 

No. 9S-E:384-HO 
(Consolida~ed Case) 

DECLARATION OF BONNIE 
PYILLIPS-HOWARO 

I, Bonni~ Phi~~ips-Howard, hereby decl~~e and state as 

fo11ows~ 

~009/016 

1. I ~ive in Stanwood, Washington, and I am currently vice 

President and Conservation Chair for che 1?1lcnuc~ Audu.hon 

Sooiety. In ~989. ~ ee~ved as Pr~sident of this organization-

In spring of ~9a9r I became the Washington St~te Chair ~£ the 

Ancient Forest A.ll;_an~e. an a.lliance of over 100 environmenta~ 

DECLARATION OF BONNIE PHILLIPS-HOWARD -1-
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1 organizations ~orking for protection of ancient forests in the 

2 Pacific Northweet. 

3 2. pilchuck Audubon Society, a chapter of the Nac~¢~al 

4 Audubon So~iety. wi~h about 1500 members primarily in Snohomish 

5 County and Camano Isla.nd, has made the F'rotection of ancient 

6 fOrests a high priority every year sin~e 1987. Our primarily 

7 focus has been r:lle Mt:. l:.Ia"'e;i~snoqu.almloi! Nat:.i.ons.l Par-est, but we 

8 ha~$ also been involved in many state, regional and national 

efforts. 

3. In 1987-1990, we mapped old growth on the Mt. 

1l BaKer-Snoqua~mie Nation~1 For~st ~~ part of National ~udubon 

12 Society's Adopt-a-Forest program, and throughouc the year~ have 

13 regu~arly held conferences and workshopS to train and inform 

14 citizens on getting involved ~n their National Forests. 

15 4. ~e have many cooperati~e pro9~am~ wi~h the U.S. Forest 

lG Service. In 1991, we began a model Eyes on wildlife program with 

1.7 

18 

l.9 

21 

22 

23 

24 

25 

26 

27 

the Mt. Baker-Snoqualmie and Olympic National Forest, Black Hills 

Audubon Society and the Washington State Department of Fish and 

Wi1dli£e. and in ~~$4, we ~eceived a National AchiQ~ement Award 

from the u.s, Forest Service fo~ our effort. We have other 

ongoing partnership efforts such as joint~y aponsoring a yearly 

Festival ot the River on eh~ Stillaguamish Rive~, and our 

successful Trees for Life progr~m. 

5. Pi~chuck Audubon society be~ieves in cooperation 

whenever possible. but there are times when ~e feel agencies are 

in violation of environmental lawa. and challenging this through 

DECLARATION OF BONNIE PHILL~PS-HOWARO -2-
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1 Pilchuck Audubon Society has been a plaintiff on all the s~otted 

2 owl law$uits against both the u.s. Forest Service and the u.s. 

3 Fisb and Wildlife Service. We have alec been pl~int~££~ on the 

.g, ma;t'bled murrelet listing petition and resultant litigation. 

5 6. Because of our long term involvement in the Mt. 
.. 

6 Baker-Snoqualmie National Forest, we became familiar with all of 

7 the timbe~ sal.es on this Fo:;'es\:. th"H:' Wc.e e~:jo:i..n.ed. by Juclse 

8 will.iam Dwyer in February of 1989. !/ and Pilchuck AUdubon 

9 Society, ~ried to convince Members o£ Congress not to pass 

10 Section 318 I a. rider to the Apprcp:Ciations Bill that would undo 

11 Judge DwYer's injunctiQn and take away citizen :L"ighte to 

~2 dhallenge illegal forest management practices. 

13 7. Unfortun~tely, we lost that effo~t, and in October. 

J.4 1989, Section 3~8 was signed and became law. Section 31.& 

~5 mandated i.nt:.ens:ive 10gging uf t;he we::;ttern ancient forests. lt 

1~ was a very bitter pill for citizens who wo~ked to protect ~ndient 

17 foreste to swall~w_ Many of these areas have become familiar and 

18 beloved throughout the years. The ~cient~fid undsrgt~nding was 

Such al:- che time 'Chat SCle:l'l.tist5, agency re~ource pet:sonnc~, 

20 political decision maker~ and citizens were just beg~nning to 

21 understand the needs of plant and animal species who depend on 

22 anoient forest:.s. The £ollcwi~9 yea., 1990, scientists stunned 

23 the pa.cific Northwest \'lith z'elease of a ;report tllat showed the 

2~ critical importance of preaerving large blocks of the remaining 

25 ~naient forests to protect the northern spott~d owl. Bvery 

26 agency-led scientific report since that time has documented 

27 fUL'l..he:r the need to proeect much, 0;,;- all., of the :rem.o;'; ni ng' 

DECLARATION OF BONNIE PHILLIPS-HOWARD -;3-
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1 habitat for o~d-growth dependent species. 

8 . Section 318(£) (1) required the Fores~ service to provide 

3 the p1ain~iffs in Seattle Audubon Society v. Robertson a list of 

4 sales prep~red for offer in fiscal year 1989 that concained at 

5 least 40 acre~ of ~~itable spotted owl habitat. These were the 

~ sales that had been enjoined by Judge pwyer. With1n 14 days 

7 ~fter receip~ of that list. we we~= requi~ed by section 318(£) (1) 

8 to reach an agreement with the Forest Ser~iee releasing ~_1 

9 bil~~cn board feet. If we did not reach su~h an agreement. the 

10 Fo~est Service would decide on it~ own ~hich ~alea would go 

;u torward. 

12 9. Shortly atter enactment of Section 318, Senator Brock 

~3 Adams' (D-WA) Seattle and Washington, D.C. statt called a number 

14 of environmental represQn~atives, including me, to a meeting. We 

15 

.~6 

17 

18 

19 

20 

we~e told chat alchough W~ would be ~orced to re~e~~~ a/3 Q£ thQ 

volume under injunction, we ~ould be allowed to choo5e the ~/3 

amount of vo~ume which was moet valuable fo~ the no~ther.n spotted 

owl, and those timber sales would no longer be viable and tho~e 

ancien~ fore~t5 would be-saved. 

~O. As one of the plaintiffs representatives, 1 was 

21 directly and intimate1y involved in the salection of the sales 

22 

23 

21. 

that would be released. I, and Pilchuck Audubon society, were 

assigned ~o review the ~3 ~~le~ on the M~. Baker-Snoqualm1e 

National Forest, and to rank/ra~e these 5~~85 as to their 

25 impo~cance to the survival of the no~thern spotted o~l- Other 

2b plaintiffs were ~eviewing timber sales on the other Washington 

27 Stdt:.-e a.n.a. Oregon II spotted 0"",1" fo:re~ts - We were not. r.equested to 

D~CLARATION OF BONNIg PHI~~LPS-HOWARn -4-
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1 

2 

3 

4 

5 

6 

J. LJ U U,. U .1 V 

make any additional dete~minations (that is, we did not eva1uate 

their importance for salmon, O~ other plant or wildlife species) . 

Throughout this process. we struggled to obcain suff1cient 

inform~tion fro~ ~ha Forest Service on ~hich to base our 

decisions. 

11. These decisions were very hard forme, and for other 

7 members of Pilchuck Audu~on Sociecy, to ~ake. one of ~he 

B mQt~v~ting f~ctcr9 for US during this time was the understandins 

9 that the sales we did not release wo~1d never ee l09ged. 

10 

J..2 

12. On early November 6, 1989, several plaintiff 

represen~atives and attorneys £rom ~he Sierra ClUb Legal Defense 

Fund gathered at the offices of the Oregon Natural Reso~rces 

Council in Portland to eqa1ua~e the ranking of all the ~ales, and 

14 come up with final determinations of choioes. We worked unti~ 

1S abouc 3:00 a.m. on Nov~mb~r 7, 1989. and ~hen gathereQ several 

16 hours lat~r ~o attend the final negotiations wi~h ~he u.s. Forest 

17 Service, at Regional headquarter~ in Portland. Deputy Regional 

18 Foraster John Lowe conducted those ne9Q~iations w~th our 

l~ attorneys_ Several plaintitf representacives, including me, were 

20 

21 

23 

24 

25 

present. ~ft~~wards we h~ld a p~ess confereno$ at which I was in 

tGa~s. Th@ long drive p~ck to Stanwood, ~ashington lef~ me 

heartbrOKen for what w~ we~e fo~eed to do. 

13. It is hard to understand t.heae d1friCU~t chv.Lcei5 u.l"J.~e;::J~ 

you Wi'1l.k 1:.hese foreEl-e.e and. develop a deep love for the big trees, 

the clear streams and the rich plant and animal ~ife that 1ive 

26 he~e. Ancien~ fore~ts provide a solace that cities cannot 

27 provide. Being in the middle of ~n ~nc~ent ~Q~est, ~nd later 

DECLARATION OF BONNIE PHILLIPS-HOWARD -5-



1 visiting that forest ~nd experienoing all the trees gone, the 

2 streams silted up, the ground hard and disfigured, is ve~y 

I4J 014/016 

3 difr1cult_ When an ind~vidu~l. and an organi~aLion, wo.ks f¢r a 

4 long time trying to protect land, and then congress forces chem 

5 to choo$e which £orests must be logged, this is the most 

; 

7 

B 

9 

difficult decision to make. In all tbe year$ before and since ! 

workea on prot@c.ting ancient: ;Eoreat.s, Cbis wa.s the most difficuJ.t:. 

and stres~ful time for me. 

~4_ Th~ day after I arrived home, articles began appearing 

10 in the Seattle papers about one of the sales we released--that 

21 sale was called Sugar .sear, and it was within t:..h~ City of 

).2 Sea-t.t' Po's rnunj.cipal w~ter supply ;in the C&!da.r River watershed_ 

).3 We were criticized for Teleasing that sale because of the effects 

14 it would cause to a large u~ban area dependent on that watershed 

~5 for clear water. yet we "'ere told we were 1:0 make l:lecJ.e;i.ol'l.S 

16 h~Rea on no~thern ~potted owls_ 

17 15. We always knew that logging the 103_33 million beard 

~B feet of old growth we released on the Mt. Baker snoqualmie -- 16 

19 timber salelSl in all -~ woul.d na):"m wat;;.cr=,hed.~, sah'l.'I.oo, a.nd ot:.her 

ZO Q'~-g~owth dependent wildlife and plant species, and would even 

21 harm the northern spotted owl. Yet we knew if we didn't make 

22 

23 

these decisions. there would be no way to save the sales congress 

told us we cou1d save fo~ever. That is why, anu only why, we 

Z~ e~er ag~eed to spend the time and create the heartbreak, that 

25 this negot~ation ~aused. 

1G. After our agreement was signed, I received a number of 

27 request~ ~rom the media who wanted me to visit a s&l~ which ~e 

DECLARATION OF BONNIE ~HILLlPS-HoWARD -6-
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1 released and talk about how I fslt. I refused to do this until 

2 the summer of ·1990, when. a radio reporter convinced me to visit 

3 Higgins eimber sale, on H~g9in~ MOIJ.l'l.tai.n in t:he Darrinqton Ranger 

4 District. That sale was ~7.2 rnilliort hoard feet, the largest 

5 sale we released on this FQrest. I w~nc with the District 

6 Ranger. Fred Uarnisch, and the reporter to the site anQ watched 

7 the logging ~rucks ~oll down. This was a very diff~cult time for 

e me. 

17. After the interview, I ~as disturbed for a number of 

~o days. Bec.ause of that, I took some t:.ime off to visit the s.ales 

11 we had sa~ed. J: neede.d to kIlO"", I;.hat ;;1.11 of thi5 was "W'orth i.t, 

12 that making these hard decisions 9a~e U5 something. I went to 

13 visit Flash Gordon, which is a timber sale in the Stillaguam~sh 

14 Watershed, in the Darrington ~anger Dis~ri~~. This sale wa.s 

15 oritical ~or spo~ted owls, and cou~a~ned aome wonderfUl o1d 

:1.6 growth. I sat amidst the forest and thanked God allowing these 

17 trees to be saved. 

18 18. I hav~ been s~£fering from a medical problem fo~ ever 

19 10 years whi.ch has requirl!;::u LhttL I use i;i. wheel chm;i..r mo:re ~ncl 

;20 more. In ·~9~O. when! went t~ visit the clearcutting of Higgins 

21 and the splendo~ of Flash Gordon. ch~s was one of the laat t1mes 

22 I was able to actually walk through the forest. I treasure those 

23 memories of the forests 10 the F~a5h GQ~d¢n ti~ber sale. 

24 Con~ress p~omiged us that Flash Gordon, and all of the other 

2S sales we saved in ~~a9, wou1d neva~ b@ logged. I want future 

26 generations to experience the wonder of these ~ncient £oree~ 

DECLARATION OF BONNIE PHILLIPS~HOWARP -7-



1 

3 

5 

7 

8 

9 

10 

11 

:1.2 

J.3 

14 

lS 

1.6 

17 

1B 

19 

20 

21 

22 

23 

25 

26 

7.7 

Pursuant to 28 U.S.C. § lry46, I declare under penalty of 

perjury that the foregoing is t~ue and oorrect. 

~xecuced eh~a ~ day of Decembe~, 1~S5. 

~016/016 

~-.. GK.u f(""- a<Jt&l. 'BoIiltie PhilliPS- oward 
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1 patricia M. Dost, OSS #90~5J 
Kirk Johansen, OSB #74159 

2 SCHWABE, WILLIAMSON & wYATT 
Suites 1600-1950, Pacwest Center 

3 1211 s.w. Fifth Aven~e 
portlanQ, Ore9cn 97Z04-37~5 

4 Telephon~: (S03) 222-9ge1 

5 of ~ttorneys for Plaintiff-Intervenor 
western Timber co. 

6 

7 

8 IN ~HS UN~TED S~AT~S D~STRrCT COURT 

9 FOR THE DISTRICT OF OREGoN 

11 

NORTHWEST FOREST RESOURCE 
COUNCIL, an Oregon 
corporat.ion, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 95-6244-HO 

12 

13 

1.4 

15 

16 

Pla1ntltf, 

'U'. 

DAN G~ICKMAN, et al., 

DefAndant. 

REPLY MEMOR1\NOUM IN 
SUPPORT OF WESTERN 
TIMBER'S MOTION TO 
CLARIFY 

17 The lanquaqe of Section 2001(k) -- and of the Court's 

18 Order interpreting it -- is plain and unambiguous: 

19 Section 2001(k) (1) of Pub. L. 104-19 requires 
defendants Glickman and Babbitt by Oc~ob~~ 25, ~995, 

20 to award, release ana permit to be completed in fiscal 
years 1995 and 1996, with no chahge in ori9ina1ly 

21 advert1sed terms, VOlumes, ano bi~ prices, all timber 
sale OQnt~acts of~e~ed or awarde4 prior to July 37, 

22 1995 in any national forest in Oreqon and Washin~ton 
or BLM district in Western Oregon, except for sale 

23 units in which a threatened or endangered bird species 
is known to be ne~tin9. 

24 

25 Order (OctoDsr 17, 1995). The Malt Timber sale, offered February 

26 22, 1989, is a timber sale offered or a~arded prior to 3~ly 21, 

Page 1 - MEMORANDUM IN SUPPORT OF 
WESTERN TIMBER'S MOTlON TO CLARIFY $:HWABE, WIt..LIAMSCM & WYI>.Tt' 

AIIOm.y. III '-
Gull" '_1u:111. .. _ c;:.m.r 

1:211 SoW. Flnn_",,­
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1 1995 in a national forese in Oregon. No threatened er 

2 endangered bird species is known to be' nesting in the Malt Sale. 

3 See, Harral Affidavit! S. saction 2001(k) and thi~ Court's 

4 Order require defendant Glickman to release the Malt sale to 

5 Western Timbe~. 

6 ARGtTKBNT 

7 A statute is interpreted and applied accor~in9 to its 

8 plain meaning. Chevron U.S.A. ~n~, Xt ,Natural B~sources pefense 

9 Council. ·J:nc., 467 U.S. 837, 843 (1984). The Court cannot omit 

10 or add to the plain meaning- of the statute. In re Borba, 736 

11 F.2d 1317, 1320 (9th Cir. 1984). Both defendants an~ intervenor 

14 pilchuck Audubon So~i~ty ask the Court to change the plain 

13 meanin9 of the statute by adding a start d,ate defining the 

14 earliest offered sale to which Section ~OOl(k) applies. The 

lS plain language of Section 2001(k) (1) encompasses um. timber 

16 sale contracts offered or awarded ki~n the oate of enac::t.lL\Qn.t 

17 and contains no start date. PTo attempt to decide whether some 

18 date other than the one set out in the statute is the date 

19 actually 'intended' by Congress is to set 5Qil on an aimless 

20 journey, ". and the Court must read ~ll.e statute l.iterally. llnited 

21 state$ v. Locke, 471 U.S. 84, 93 (1985). 

22 I. 

23 

24 

~t.g~~k the Court to Adg ~ W.ords "Except for 
pre-section 318 sales" to Q5il9t1on 2001(k) CJ,' • 

Defendants arque that "Section 2001(k}(1) should not 

25 be read to apply to pre-seci:ion J18 sales. II Defondants' 

26 Response to Motion for Preliminary Injunction, p. 9. What 

Paqe 2 - MEMORANDUM IN SUPPORT OF 
WESTERN ~IMBER'S MOTION TO CLARIF¥ 
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1 defendants mean by this argument is unclear: Defendants a~gue 

2 on appeal fro~ this Court that Section 200~(k) applies ~ to 

3 sales tlsubject t:.o Seetion 319," t.he provisions of \o1hich 

4 expressly apply to sales offered in fiscal year 1989.' See, 

5 Sec~ion 31S(f), Pub. L. 101-121. If, by the te~ "pre-Section 

Ei 318 sales," defendants lnean sales offered prior to the 

7 enactment of Section 318 on October 23, 1989 1 defend~nts run 

8 afoul of their own interpretation of Section 2001(k)'s "subjeet 

9 to sectiQn J lEi ,. language. If, insteatl, defend.ants use the term 

10 "pre-section 31S sales" to refer to sales Offered prior to the 

11 sales that were the subject ot Seetion JIB (that is, fiscal year 

12 1989 and 1990 sales), the Malt Sale (a fiscal year 1989 sale) is 

13 not a "p·re-Section 318 sale, II and dQfendants must agree that 

14 section 2001(k) requires releaSQ of tha Malt Salo. z 

15 The Court has already ruled that the "subject t.o 

l' SGo~ion 318" language in SOO~iOh 2001(k) (1) defines the 

17 geographic range to ~hich the Seotion applies, not the specific 

18 sa~es to be ~eleased. Order (Septeruber 13, 1995). similar1y, 

19 the "subject to Section 318" lang'uaqe does not define a time 

20 rrame for sales to be released. The Conrt cannot accept 

21 

22 

23 

24 

25 

26 

'In fact, as a fiscal year 1989 sale considered for release 
under section 318 (f) (1). the Malt Sale is a sale "subject to 
Section .318."" Even if t.he Cou~t. were to comple.tely l;ever~e its 
earlitn" :rulings and endorse de1'endants' position t.hat. Sact.ion 
2001 (k) (1) applies to sales "subj ect to Sect:Lon 318, II d~fendants 
would be required to release the Malt Sale. 

~o the extent that def9ndant~ argue that return of a bid bon4 
is an independent basis for release, the Malt Timber Sale 
qualifies. ~ Harral Affidavit, Exhibit 2 (Forest Service letter 
dated November S, 19B~ return1nq bid hond). 
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1 defendants' tortured construction of section 2001(k) (1) un19ss 

2 it adds words to a statute it has already found to be plain and 

3 unambiguous. 

4 

5 

6 

II. Pilchuck Audubon SocietY,As~s the Court to Rewrite 
§eC;:l;~Qn. ZQQl (kl (1) :tSLReauire Re!!la,se of Sales 
"O~fered or Awardac! 8e~ ~hat Dat.e BJLt. Af~e~ oc~d.r 
230. a9a9,n 

7 rntervenor Pilchuek Audubon So~iety tells the court 

8 that Section 2001 (Je) (1) does not "apply to tilnber sale contracts 

9 oftered or awardec1 pr1Qr to October 23, 1989," Memorandum in 

10 Support of Plaintiff's Motion for a Preliminary Injunction, p. 

11 26. Plaintiff reasons that,. because Section 2001 (k) (1) "defines 

12 th~ Sale~ that must be releasod by an express r~ferenoe ~o 

13 section 31S," Section 2001(k) does not apply to sales offel'ed 

14 prior to t.he Gnactmen1: of Saetion 318_ 'rh41 Court:. has already 

15 ruled., however, that the language "subject to Section 318" in 

16 Section ~OO~(k) (~) aefine~ the geographic ~ange to which it 

17 applies, not the sales to which it applies. Order (September 

18 

19 

20 

21 

22 

l3 

24 

25 

26 

13,1995).] 

3Pilchuck Audubon Society argues that the legislative history 
to Section ~OOl(k) supports an october 23, 1989 start date. The 
court must apply thQ plain' nte:a.ninq of S~ction 2001 (k) t absent 
clearly expressed legislative intent to the contrary. O.S. y. Ban 
pair Enterprises. Inc., 489 U.S. 235, 243 (1989); GoodWin v. Uniti9 
states, 935 F.2d 1061, 1065 (9th Cir. 1991). Here, evi4enee of 
Congressional intent is at ~e$t inconclusive. In a letter written 
the day Presid~nt Clinton Signed Section 2001 in~o law, th~ most 
influential members of congress involved in the passage of the bill 
told defendant Glickman that the bill requires release of I'all 
previously offered or awarded timber sales, including Section 118 
sales as we11 as all ~ale$ offered or awarded in other yoars (such 
as Fiscal Years 1991-95) that are not subject to section 318." 
Plaintiff's Memorandum (#32), Exhibit 4. The plain lanquage of 
Section 2001(k) controls. 
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1 pilchuck Audubon Sooiety further ar9uQ~ that 

2 application 0: section 2001(k) (1) to sales considered but not 

3 selecte~ for release unaer Seot1on 318(f)(1) woula cause Section 

4 2001 (k) to "clash" \oIith section 318. But Section 318 (f) (2) 

5 provides only that sales not selected for release under Section 

6 318(£) (1) "shall not be offered for sale in fiscal year 1990,11 

7 not that these sales can never be released acco~dinq to their 

8 oriqinal terms. More importantly I Section 2001(k) (1) provides 

9 that all 'sales offered prior ~o July 21, 1995 shall be released 

10 "notwithst.andil"19 any other provision of law. n No "clash" 

11 exists. Congress has directed the Forest Service t.o release 

12 these salQ$. 

13 III. Re~As~of the Malt Sale is Not an Apsurd Result. 

14 Defendants and Xnte~venor ~i1chuck Audubon Soeiety 

15 argue that reading section 200l(k) accordinq to its plain 

16 language would produce lIabsurd" results, requiring 'the release 

17 of sales "going' back to the beginning of time" and "giv[ingJ 

18 away the nation's forests at bargain base~ent, even depression 

19 era prices. 1I Defendants' Response to Motion for Preliminary 

20 Xnjunetion, p. 9; Memorandum in Support of Plaintlfr'S Moelon 

21 fo~ Preliminary Injunetion , p. 27. 

22 In fact, Western Timber eeeks the release of ,ust one 

23 $ale, a fiscnl year 1989 sale of the sama vintagQ as many of 

24 those defendants con~ede they must release. The Forest Service 

25 itself apparently believes that only 121 Mi~lion board fee~ of 

26 "non-Section 318 11 volume remains outstanding, comprised of sales 
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1 prepare4 i~ fisca1 yea~s 19B9 through 1995. Prausa DeQla~.tion, 

2 ,5 (September 8, 1995). Given that much of the 1.1 billion 

3 board feet of "Se.ction 31S" volume Conqre.cils ord.ered released in 

4 1990 has t.een tied up and may never be re'leased (see .. e.q. Hofer 

5 Decla~at1on (September 29, 1995», 1t is certainly not absurd 

6 for Conqress in enactinq section 2001(k) to have ordered release 

7 of one-tenth or that VOlume, or ot the Malt Timber Sale, at 12 

8 ~illion board feet a mere one-hundredth of that yolu~e_ 

9 CONCLUSION 

10 Section 2001(k) (1) and ~his Court's prior orde~s 

11 require defendant Glickman to release the Malt Timber Sale to 

12 the high bidder, We~tern Timber. Western Timbe~ ~espeetfu11y 

13 requests that the Court enforce its orders and instruct 

14 defendant Glickman to release the Malt Sale. 

15 Respectfully submitted, 

16 SCHWABE, WILL~AMSON & WYATT 

17 

18 

19 

20 

, 21 

22 

Z3 

24 

25 

26 

By: 
Patricia M. Dost, OS8 #90253 
Ki~k johansen, OSB t741Sg 
Of Attorneys for 
Plaintiff-Intervenor 
Western Timber Co. 
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~ KRISTINE OLSON OSE#73254 
United States Attorney 

2 District of Oregon 
888 Fifth Avenue, Suite 1000 

3 Portland, Oregon 97204-2024 
(503) 727-1000 

4 
LOIS J. SCHIFFER 

5 Assistant Attorney General 
MICHELLE L. GILBERT 

6 GEOFFREY GARVER 
U.S. Department of Justice 

7 Environment and Natural Resources Division 
General Litigation Section 

B P.O. Box GG3 
Washington, D.C. 20044-0663 

9 (202) 305-0481 

10 Counsel for Federal Defendants 

11 

12 
IN THE UNITED STATES DISTRXCT COURT 

FOR THE DISTRICT OF OREGON 

13 NORTHWEST FOREST RESOURCE ) 
COUNCIL, ) 

14 ) 
Plaintiff, ) 

15 ) 
v. ) 

16 ) 
DAN GLICKMAN, in his capacity as ) 

17 Secretary of Agriculture, and ) 
BRUCE BABBITT, in his capacity as ) 

18 Secretary of Interior, ) 
) 

19 Defendants. ) 

----------------------------~--------------) 20 

Civil No. 95-6244-HO 

DEFENDANTS' REPLY TO 
NFRC'5 REPLY MEMORANDUM 
XN SUPPORT OF THIRD 
MOTION FOR SUMMARY 
JUDGMENT AND IN SUPPORT 
OF MOTXON FOR FURTHER 
CLARXFZCAT:IQN OR 
ENFORCEMENT OF COURT'S 
OCTOBER 17 INJUNCTION 

21 

22 

The defendants hereby reply to NFRC's November 28, 

1995, Reply Memorandum in Support of Third Motion for Summary 

Judgment and in Support of Motion for Clarification or 
23 

141 0021026 

~nforcement of the Court's October 17 Injunction. In its reply, 
24 

25 

26 
27 

28 

NFRC raised for the first time issues relating to certain 

categories of timber sales that th@ d@fendants contend are not 

DEFENDANTS' REPLY TO NFRC'S REPLY MEMORANDUM IN SUPPORT 
OF THIRD MOTION ~OR SUMMARX JUDGMENT AND IN SUPPORT O~ 
MOTION FOR FURTHER CLARIFlCATION ~- 1 
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1 required to be awarded or released under Section 2001(k) (1). 

2 This reply addresses only those new categories, as to which 

3 defendants have not yet had an opportunity to address the merits. 

4 Pursuant to Section 2001(k) (1) and this court's October 

5 17 order, the defendant agencies have released approximately 69 

6 sales. In its December 28 reply, at this late point in this 

7 litigation, NFRC argues that eleven additional sales must 

8 proceed. The newly raised categories include (1) three sales for 

9 which, prior to enactment of Section 2001(k) (1), the high bidder 

10 informed either the Forest Service or BLM that it was no longer 

II interested in being awarded the sale; (2) sales for which, after 

12 enactment of Section 2001(k) (1) was enacted, the high bidder went 

13 out of business, or claims to have gone out of business,1 or was 

14 otherwise unable to accept the sale; and (3) sales that are 

15 impossible to award, release or permit to be completed on their 

16 original terms. 2 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 
27 

29 

1 Incredibly, Rogge Timber is so eager for three of the 
sales at issue here -- the ALLEN, PRON SALVAGE and EAGLE RIDGE 
HOUSELOG sales -- to be awarded that, at different times 
depending on what status was most beneficial to Rogge at the 
time, it has informed the Forest Service that it is both solvent 
and insolvent. See Decl. of Jerry Hofer, attached hereto. The 
Forest Service considers Rogge to be unable t.o meet the 
conditions necessary to be awarded the sale or to transfer the 
sale to a third party. 

2 NFRC also seeks release of a sale, HOLDAWAY 2, for which, 
after enactment of Section 2001{k) (1), the high bidder intormed 
the Forest Service that it was no longer interested in being 
awarded the sale. However, this is not a Section 200l(k) (1) sale 
after all. Given the short deadlines involved and some confusion 
regarding this sale, see Declaration of Jerry Hofer, at " 15, 16 
(Dec. 8, 1995), the sale was inadvertently included in a li$t ot 

DEFENDANTS' REPLY TO NFRC'S REPLY MEMO~DUM IN SUPPORT 
OF THIRD MOTION FOR $UMMARY JUDGMENT ~D !N SUPPORT OF 
MOTION FOR FURTHER CLARIFICATION -- 2 

(cant inued ... ) 
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1 The fir6t category, where the apparent high bidder 

2 rejected the sale before July 27, 1995, does not fall under 

3 section 200~(k) (l) a~ all, becau$e Congress excluded such sales 

4 with one exception that does not apply to them. For sales in the 

5 second category, although Section ZOOl(k) (1) applies, i~ does not 

6 require the agencies to look past the high bidder in acting to 

7 meet the statute's requirements. Having "acted to award" the 

8 sales to the high bidd~r, the agencies have done all that the 

9 statute requires. Regarding the third category, the language of 

10 Section 2001(k) (1) makes clear that Congress could not have 

11 intended its provisions to apply to sales that are impossible to 

~2 award, release and allow to be completed "with no change in 

13 originally advertised terms t volumes, and bid prices. II 

14 Accordingly, Section 2001(k) (1) does not apply to any of the 

~5 sales at issue. 

16 I. FACTUAL BACKGROmm 

17 To put the sales at issue, an understanding of the 

18 timber contracting process as it relates to those sales is the 

19 starting point. Next, a summary of the sales at issue here is 

20 provided. 

21 

22 

23 

24 

25 

26 
27 

28 

2 ( ••• continued) 
Section 318 sales for release under Section 2Q01(k). In fact, 
this sale was offered on February 2, 1989, prior to enactment of 
Section 3l8, and for that reason does not fall under section 
200~(k) (1). NFRC has never explicitly argued that Section 
2001(k) (1) applies to sales offered before October 23, 1989. A 
second sales, also named HOLDAWAY 2, was offered under Section 
318, but the high bidder did not satisfy financial requirements 
and the Fore~t service accordingly did not proceed with the sale. 

DEFENDANTS' REPLY TO NFRC'S REPLY MEMORANDUM IN SUPPORT 
OF THIRD MOTION FOR SUMMARY JUDGMENT AND IN SUPPORT O~ 
MOTION POOR P'URTHER CLARIFICATION - - 3" 
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l. A. The Ti~er Sa1e P~o~eeB 

2 The basic statutory authority for the disposal of 

3 timber and other forest products from National Forest System 

4 Lands is found in the National Forest Management Act of 1~76. 16 

5 U.S.C. § 472a et seq. The NFMA provides that lithe Secretary of 

6 Agriculture, under such rules and regulations as he may 

7 prescribe, may sell, at not less than appraised value, trees, 

8 portions of trees, or forest products located on National Forest 

9 System lands. II Id. The NFMA generally requires that all timber 

10 sales b9 advertised and competitively bid and further prescribes 

11 some of the terms to be included in the contract. 16 U.S.C. § 

12 472a(b) , (0), and (d). The Forest Service has implemented this 

13 timber sale authority in 36 CFR Part 223. Although the timber 

~4 ~ale authority in the NFMA is independent of Section 2001(k), it 

15 provides the basic processes that are referenced in Section 

16 2001 (k) . 

17 All Forest Service timber sales with a value in excess 

~8 at $10,000 must be advertised prior to sale, according to 

19 specific requirements. See 36 CFR § 223.82. Although the 

20 advertisement of timber is not equivalent to an offer of the 

21 timber, it is ~n integral part of the process leading to award of 

22 a sale. The Forest Service in its advertisement informs 

23 interested parties that the government is seeking to sell timber, 

24 but specifically reserves its right to enter into a contract that 

25 will confer the greatest advantage to the government. See, 

26 
27 

28 

Cutler-Hammer v. United States, 194 Ct. Cl. 758, 441 F. 2d 1~79 

DEFENDANTS' ~EPLY TO NFRC'S REPLY MEMO~UM IN SUPPO~~ 
OF THrRD MO~ION ~OR SUMMARY JUOQMENT AND IN SUPPOR~ OF 
MOTION FOR FURTHER CLARIFICATION -- 4 
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1 (1971). Thus, the stage at which a timber sale is "offered l1 is 

2 the point at which the Forest Service opens the bids of parties 

3 responding to the advertisement. 

4 However, no contract is formed by virtue of a bidder 

5 placing the highest bid aC a timber 6ale. The Forest Service 

6 regulations state that" [t]he sale of advertised timber shall be 

7 awarded to the responsible bidder submitting the highest bid that 

B conforms to the conditions of the sale as stated in the 

9 prospectus unless ... [d]etermination is made to rejecc all 

10 bids." 36 CFR § 223.100. Whether the high bidder is responsible 

11 is determined in accordance with 36 CFR § 223.101. Thus, it is 

12 after the responsibility determination that the Forest Service is 

13 prepared to award the sale to the highest bidder. If a high 

14 bidder rejects a sale, the Fore6t Service can completely cancel 

15 the sale, or it can offer it to another bidder or readvertise it. 

16 BLM has similar procedures leading up to the award of a 

17 sale. ~ 43 U.S.C. § 1~81a, 1700 et seq; 43 CFR Part 5000. See 

18 also Declaration of Lyndon werner, passim (Dec. 8, 1995). Under 

19 BLM procedures, once a high bidder is identified, the bid 

20 deposits of the unsuccessful bidders are returned to them, 

21 normally at the auction. Decl. of Lyndon Werner, at ~ 3. The 

22 high bidder's bid bond may be returned (1) if, after 90 days, the 

23 

24 

25 

26 
27 

29 

high bidder elects to withdraw its bid; (2 ) if BLM determinEla 

that the high bidder is unqualified; (3) if the BLM determines 

that the sale 6hould not go forward, and all bids should be 

rejected. Id. at ~ 4. If a high bidder withdraws its bid Or 

DEFENDANTS' REPLY TO NFRC'S REPLY MEMORANDUM IN SUPPORT 
OF THIRD MOTION ~OR SUMMARY JUDGM5NT ~D IN SUPPORT OF 
MOTION FOR FURTHER cLARIFICATION -- 5 

is 



12/11/95 13:36 I4J 007/026 

1 declared ineligible, BLM may offer the contract to other 

2 qualified bidders, although if more than 90 days has passed, the 

3 sale is readvertised and reoffered if BLM dec"ides to procee.d with 

4 the sale. Id. at ~ 8. 

5 :5. Summary of the Sa~eB at Issue 

6 The newly raised categories of sales fall into the 

7 categories below. 

8 1. Sales rejected by the high bidder before July 27, 1995. 

9 The sales in this category are the HIACK THIN, OLALLA 

10 WILDCAT and TWIN HORSE sales. 

II The BLM offered the OLALLA WILDCAT sale on April 24, 

12 1990. After being offered, the sale was submitted for formal 

13 consultation on the Northern Spotted Owl. On October 24, 1990, 

14 Lone Rock Timber Co., the high bidder, informed BLM that it was 

15 revoking, withdrawing and cancelling its bid on the sale, and it 

16 requesced the reCurn of its bid bond. At that point, BLM was 

17 free to re-offer the sale to another bidder, as it did with the 

18 ROCKY GLADE, a sale for which Che high bidder had also rejected 

19 the sale. The sale was not re-offered and was dropped from BLM's 

20 timber sale program. Decl. of Lyndon Werner, at ~ 6, 7, 11. 

21 The BLM offered the TWIN HORSE sale on July 27. 1990. 

22 In the fall of 1990, Douglas County Lumber, the high bidder, 

23 informed BLM that it no longer wished to accept the sale and 

24 asked for the return of its bid bond. BLM then returned the bid 

25 bond to Douglas County. As with OLALLA WILDCAT, after Douglas 

26 
27 

28 
DEFENDANTS' RSPLY TO NFRC'S REPLY MEMORANDUM IN SU~pO~T 
OF THIRD MO~~ON ~OR SUMMARY JUDGMENT AND IN SO~~ORT O~ 
MOTION FOR FUR~HER CLARIFICATION -- 6 
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~ County Lumber's bid bond was returned, BLM was free to offer the 

2 sale to other bidders. Decl. of Lyndon Werner, at " 6, 7, ll. 

3 The OLALLA WILD~T and TWIN HORSE sales differ from 

4 most other sales that were similarly delayed, in that most high 

5 bidders did not seek return of the bid hondo Decl. of Lyndon 

,6 Werner, at ~ 12'. Indeed, most high bidders preserved any rights 

. 7 they had to the sales by engaging in consultation processes with 

8 the BLM and the u.s. Fish and Wildlife Service, and expressing 
\ 

9 continued interest in the sales. Id. 

10 The HIACK THIN sale was bid on December 12, 1993. The 

11 sale was appealed and on September 14, 1~~4, the Chie! of the 

12 Forest Service affirmed the Regional Forester's decision 

13 upholding the decision on the sale. After award to the high 

14 bidder on October 11, 1994, on October 28, the high bidder 

IS notified the Forest Service that they were "unwilling to accept" 

16 award due to delays, and requested withdrawal of their bid and 

17 return of their bid guarantee. See Tenth Declaration of Jerry 

18 Hofer at , 14. On November 4, ~994, the Forest Service withdrew 

19 the award and returned the bid guarantee as per the high bidder's 

.20 request. Id. 

21 Thus, these sales differ from sales for which the 

.22 Forest Service and BLM told willing purchasers that ~he sale was 

23 being withdrawn and then returned the high bidder's bond and 

24 rejected all other bids. For the HIACK THIN/ OLALLA WILDCAT and 

25 

.26 
27 

28 

TWIN HORSE sales, once-willing purchasers changed their minds for 

economic or other reasons and expressed their intention to 

DEFENDANTS' REP~Y TO NFRC'S REPLY MEMORANDUM IN SUPPORT 
OF TH~RD MO~ION ~OR SUMMAg~ JUOGMENT AND r~ SUPPORT OF 
MOTION FOR FURTHER CLARIF1~TION -- 7 
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1 repudiate the contract. Thus, under normal Forest Service ~nd 

2 BLM procedures, these sales would be re-offered, not be re-

3 awarded -- especially not to a high bidder that had expressly 

4 rejected the sale. 

5 

6 

2. Sales under Section 2001(k) (1) for which the h~gh 
b~dder was unable to aocape the award. 

~ 009/026 

7 

B 

The sales in this category include the EAGLE RIDGE 

HOUSELOG, ALLEN, PRONG SALVAGE and HORN SALVAGE. The high bidder 

for the EAGLE RIDGE HOUSELOG, ALLEN and PRONG SALVAGE sales was 
9 

~o 

11 

13 

15 

16 

17 

18 

19 

Rogge Timber Co. The Forest Service has determined that Rogge 

Timber Co. is insolvent and unable to accept award of these 

sales. See Hofer Decl. and attachments. 

The HORN SALVAGE sale was originally offered o,tThe 

high bidder on the Horn Salvage sale was Kinzua Corp. However, 

as of August 8, 1994, the Forest S~rvice determined that Kinzua 

was no longer in business or able to meet the requirements of a 

responsible bidder. See Hofer Dec. at ~ 19 .. 

3. Sales that are impossible to award on their original 
terms. 

The sales in this category that are at issue here are 

20 the STAGECOACH, BALD and BUGOUT SALVAGE sales. All three are 

21 Forest Service sales. 

22 ~he EAGLE RIDGE HOUSELOG, BALD and STAGECOACH sales 

23 were all covered by the same environmenta~ assessment and 

24 Decision Notice. See Hofer Dec. at ~~ 6 - 13. Following an 

25 appeal of the Decision Notice on these sales, the Forest Service 

26 upheld the appeal and rejected all bids on December 11, 1991. In 
27 

28 
DEFENDANTS' ~EPLY TO NFRC'S REPLY MEMORANDUM !~ SUPPORT 
OF THIRD MOTION FOR S~X JUDGMBNT ANP IN SUPPORT OF 
MOTION FOR FURTHER CLARIF1C~TION -- 6 
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1 1995,before enactment of Section 2001, the Forest Service had 

2 commenced implementing a new sale named the Curley sale, in the 

3 same area. ~ at 9. As a result, the boundaries of the 

4 majority of sales' original units have been torn out and the 

5 original sale units and Crees to be cut cannot be specifically 

6 delineated as originally configured. Id. at ~P 10, 6. 

7 The bid daCe for the EUGOUT sale was October 29, 1992. 

8 Hof@r D~c_ at ~ 11. Because of consultation requirements, the 

9 prospectus for advertisement of the sale provided that che sale 

10 would be lIauctioned but not awarded until consultation has been 

11 completed. if the consultation process is not completed 

I4J 010/026 

12 within 6 months of the auction date, all bids will bEl rejected. II 

13 Id. at , 11. Ultimately, the sale could not be awarded and the 

14 Forest Service rejected all bids on February 23, 1995. Id. at ~ 

lS 12. Accordingly, during 1995 and before date of enactment of 

16 section 200~, the Forest Service prepa~ed and marked a new sale 

17 called "MAC" timber sale in that area, changing the marking of 

18 trees to be cut. rd. at ~ 13. 

19 II . ARGUMENT 

20 Section 2001(k) (1) does not require the award or 

21 release of any of the sales at issliEl her~_ Where the apparent 

22 high bidder rejected a timber sale or went out of business before 

23 July 27, 1995, the sale does not even fall under SElction 

24 2001(k) (l) at all. Congress excluded cancelled or withdrawn 

25 sale~ from Section 2001(k) (1), with one exception that does not 

26 apply to these sales. Where the Forest Service or BLM acted to 
27 

28 
DEFENDANTS' REPLY TO NFRC'S ~EPLY MEMORANDUM IN SUPPORT 
O~ THIRD MOTION FOR SUMMARY crtrOGMENT AND IN SUppoaT OF 
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1 award the sale to the high bidder after July 27, 1995, but tbe 

2 high bidder rejected the sale or was out of business, Section 

3 2001{k) (1) applies but does not require the agencies to look past 

4 the high bidder in acting to meet the statute's requirements. 

5 Finally, the language of Section 2001(k) (1) makes clear that 

6 Congress could not have intended its provisions to apply to s~les 

7 that are impossible to award, release and allow to b@ completed 

8 "with no change in originally advertised terms, volumes, and bid 

9 prices." Thus, Section 2001{k) (l) does not apply to those sales. 

10 Interpretation of Section 2001(k) (1) to these sales 

11 requires application of the implied repeal doctrine. Although 

12 Section 2001(k) (1) applies "notwithstanding any other provision 

13 of law," the implied repeal doctrine should be applied here 

14 because Section 2001(k) (1) borrows terms and procedures trom the 

15 very statutory scheme with which it conflicts. Under that 

16 doctrine, a statute is read to repeal conflicting provisions of 

17 earlier law only to the extent of the conflict, and only to the 

18 minimum extent necessary. Full effect can be given to the 

19 language of Section 2001(k) (1) without requiring release of these 

20 sales under its provisions. 

21 A. The Imp~ied Repeal Doctrine Requ~res That Section 2001(k) (1) 
Be Read to Minimize the Implied Repeal of Forest Service and 
BLM Procedures as Applied to the Sales at Issue. 22 

23 

24 

25 

26 
27 

28 

Requiring the Forest service and BLM to award and 

release the sales at issue here would be significantly 

inconsistent with the agencies' usual contracting procedures 

their and normal discretion with respect to the "award" and 

DEFENDANTS' REPLY TO NFRC'S REPLY MEMORANDUM IN SUPPORT 
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1 "release ll of such sales. However, Section 2001(k) (1) -is subject 

2 to a construction that will avoid that inconsistency. Under the 

3 implied repeal doctrine, a later statute repeals an earlier 

4 provision only to the minimum extent necessary. See In re The 

5 Glacier Bay, ~44 F.2d 577, 581 (9th Cir. 1991) (quoting Radzanower 

6 v. Touche Ross & Co., 426 U.S. 148, 154 (1976). Accordingly, 

7 although Congress specified Chat Section 2001(k) (1) applies 

8 IInotwithstanding a.ny other provision of law," the court should 

9 not read into Section 2001(k) (1) an implied repeal of these 

10 provisions unless no other construction is possible. See In re 

11 The Glacier Bay, 944 F.2d at 581-82 (invoking the implied 

12 doctrine to interpret the phrase "notwithstanding any other 

13 provision of law"); cf. E.P. Paup Co. v. Director, 999 F.2d 1341, 

14 1348-49 (9th cir. 1993) (finding that lithe phrase 'notwithstanding 

15 any other provision of law' is not necessarily preemptive" where 

16 legislative history reveals no intent to preempt) . 

17 The Ninth Circuit in In re Glacier Bay acknowledged 

18 case law giving the phrase "notwithstanding any other provision 

19 of law" broad preemptive effect, but applied the implied repeal 

20 doctrine notwithstanding that phrase because of an inherenc 

21 conflict in the law at issue. Se~ In r£ Glagier Bay, 944 F.2d at 

22 582. Specifically, while the law at issue applied 

23 "notwithstanding the provisions of a.ny other law," it also 

24 referred to "other applicable laws" in describing how its 

25 provisions were to be implemented. Likew~se, by referring to 

26 
27 

28 

"award" and "release" of timber sale contracts, the "originally 
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1 advertised terms" of pending sales, and lithe return of the bid 

2 bond," Section 2001(k) (l) borroW's terms and procedures from tbe 

3 very statutory soheme -- i.e., the National Forest Management Act 

4 and its implementing regulations -- that it purports to modify or 

5 override. 3 

6 The potential for conflicts due to Congress' reliance 

7 on these terms, which have meaning only in the context of the 

8 process of which they are a part, is real. For example, the 

9 Forest Service's bid form instructs bidders that, as p~rt of the 

10 ~ward process, "[t]he Government may, when in its interest, 

11 reject any or all bids." Similarly, the prospectus :Ear the 

~2 BUGOUT timber sale at issue here conditioned the award of the 

13 sale on the results of the Endangered Species Act consultation 

~4 for the sale, and reserved the Forest Service's authority to 

15 completely cancel the sale. See id. at'. Did Congress intend 

16 these aspects of the award process to apply under Section 

17 2001(k) (1)? Moreover, the agencies require purchasers to meet 

18 certain financial requirements to be eligible to be a~arded a 

19 sale. Does "award" under Section 2001(k) (1) include those 

20 

21 

22 

3 Defendants do not argue her~ that the implied repeal 
doctrine would have to be applied with respect to every statute 
to which the :phrase "notwithstanding any other provision of law" 

------2~3~-m±·~ffi-~e-P~~chuk-Audubon-Societ¥ ~ G]1ck~~E~e=d=e=r~a~1~ __________ __ 
Defendants' Response to Motion for preliminary tnjunction, at 25-

24 

25 

26 
27 

28 

26 (Dec. 5, 1995). Rather, a term such as "award" ca.rries with 
it under the statute-based process authorizing the Forest Service 
and BLM to "award" sales a s~t of procedures. Thus, the implied 
repeal doctrine is unavoidable in determining the extent to which 
the normal procedures for aw~rding, releasing and permitting to 
be completed Section 2001(k) (1) sales. 
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O~ THInD MOTION FOR SUMMARY JUDGMEN~ AND IN SUPPORT OF 
MOTION FOR FURTHER CLARIFICATION -- 12 



12/11/95 13:39 141 014/026 

1 requirements, even if determining whether they are met takes more 

2 than 45 days? Must the Forest Service now award sales to high 

3 bidders that are not financially solvent, contrary to normal 

4 award requirements? Because of these and other inherent 

5 conflicts between Section 2001(k) (l) and the statute-based 

6 process on whose terms it relies, the court should apply the 

7 implied repeal doctrine to determine the extent to which the 

8 usual process for awarding timber sales does not apply. 

9 B. Section 2001(k) (1) Does Not App~y if the B~gh Bidder 
Rejected or Beo~e Unable to Accept the Sa1e Prior to Ju1y 
37« 1995. 10 

11 With one narrow exception, section 2001(k) (1) does not 

12 apply to timber sales that were cancelled or withdrawn prior to 

13 enactment of the Rescissions Act on July 27, 1995. Section 

14 2001(k) (1) clearly covers cancelled or withdrawn timber sales 

15 that were awarded or for which that the Forest Service or the 

16 Bureau of Land Management had rejected all bids prior to 

17 enactment of Section 2001(k) (1). However, Section 2001(k) (1) 

18 clearly excludes all other timber sales that had been cancelled 

19 or withdrawn at the time Section 2001(k) (1) was enacted, 

20 including sales withdrawn or cancelled at the reque6t of the 

21 apparent high bidder, or because the apparent high bidder was no 

22 longer willing or able to proceed with the sale. 

23 

24 

25 

26 
27 

28 

1. The languag@ofSection 2001 supporESaefendant-s-'~-------­
interpretation as to cancelled or withdrawn, sales. 

section 2001(k) (1) implicitly excludes timber sale 

contracts that were cancelled or withdrawn when the 1995 logging 

DEFENDANTS' REPLY TO NFRC'S REPLY MEMO~DUM IN SUPPORT 
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1 rider was enacted. with on@ ~xception. The exclusion from 

2 Section 2001(k) (1) of sales that were withdrawn or cancelled, 

3 except as narrowly provided, comport~ with a reading of the 

4 statute as a whole. In particular, in Section 200l(k) (1), 

5 Congress directs the Forest Service and BLM to Ilact to awa.rd, 

6 release, and permit to be completed" the specified "offered or 

7 awarded" sales. This language differs from the language used in 

8 Section 2001(b) (l) -- lithe Secretary concerned shall prepare, 

9 advertise. offer, and award contracts . . for salvage timber 

10 sales ll --- and in Section 2001(d) -- lithe Secretary concerned 

11 shall expeditiously prepare, offer, and award [opcion 9] timber 

12 sale contracts." This distinction can only mean that in Section 

13 2001(k) (l), Congress expected generally that the covered sales 

14 were already prepared and offered, and were awaiting award to 

15 willing high bidders. Thus, cancelled or withdrawn sales, for 

16 which offers were no longer outstanding and new auctions would be 

17 required under ELM and Forest service procedures, were not 

18 generally included under Section 2001(k) (1). 

19 Congress included one exception to the general 

20 exclusion from Section 2001(k) (l) of withdrawn or cancelled 

21 sales. Specifically, Congress provided in Section 2001(k) (1) 

22 that II [t]he return of the bid bond shall not. alter the 

23 responsibility of the Secretary concerned to comply Wr~en1S!----------------

24 paragraph." Read in context, the IIreturn of the bid bond" 

25 

26 
27 

28 

provision requires the Forest Service and BLM to "aot to award, 

release, and permit to be completed in fiscal years 1995 and 
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~ 1996" intact timber sales for which the agency concerned rej@ct~d 

2 all bids and returned the bid bond of a willing high bidder. 

:3 However, by including the "return of the bid bond'· provision, 

4 Congress also implicitly affirmed the exclusion from Section 

5 200~(k) (1) of all withdrawn or cancelled sales that do not fit 

6 under 'that provision -- including sales withdrawn or cancelled at 

7 the request of the apparent high bidder, or because the apparent 

8 high bidder wag no longer willing or able to proceed with the 

9 sale. 

10 The "return of the bid bond" provision has meaning only 

1~ if Section 2001(k) (1) is read to generally exclude cancelled or 

~2 withdrawn sales, except for those covered by the provision. If 

13 cancelled or withdrawn sales are not excluded from the phrase 

14 "all timber sale contracts offered or awarded" before enactment 

15 of the statute, the "return of the bid bond" provision has no 

16 meaning/ because congress would have had no need to include 

17 e~licitly sales for which the Forest service or BLM returned the 

18 bid bond. Further, the principle exceptio firmat regulam in 

19 casibus non excsptis -- an exception affirms the rule in cases 

20 not excepted, see Black's Law Dictionary 502 (5th ed. 1979) --

2~ supports this interpretation. Congr~ss obviously intended the 

22 "return of the bid bond" provision to carve out a sole exception 

23 to a general rule; the implicit and logical exclusion from 

24 Section 2001(k) (1) of sales that were "dead" by the time Section 

25 2001 was enacted. 

26 
27 

28 
DEFa~ANTS' REPLY TO NFRC'S REPLY MEMO~DUM IN SUPPORT 
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1 NFRC contends that when Congress applied Section 

2 2001(k) (1) to "all" timber .~ale contracts offered or awarded 

3 under the prescriptions of the paragraph, it really meant all 

4 sales. The only exception, says NFRC, is for sales falling under 

5 Section 2001(k) (2). Further, the NFRC continues, because 

6 Congress included an explicit exception in Section 2001(k) (2), it 

7 necessarily rejected all implicit exceptions. 

S In making this argument, the NFRC confuses an exception 

9 from a statute with an exclusion. While section 2001(k) (2) 

10 applies to sales that fall under Section 2001(k) (i), and 

11 therefore creates an exception to the requirements of Section 

12 2001(k) (1), withdrawn or cancelled sales do net fall under 

13 Section 2001(k) (1) in the first place. This distinction is more 

14 than semantic. Because withdrawn or oancelled sales, except 

lS those for which BLM or the Forest Service rejected all bids and 

16 returned the high bidder's bid bond, were excluded from Section 

17 2001(k) (1), they do not trigger the replacement timber provision 

18 in Section 20010e) (3) . 

19 Thus, NFRC's expressio unius est exclusic alterius 

20 argument does not apply to withdrawn or cancelled sales excluded 

21 from Section 2001(k) (l) _ Ind~ed, that principle -- an explicit 

22 exception excludes all other exceptions -- applied to the "return 

23 of the bid bond" provision further compels the cone usicn that 

24 

25 

26 
27 

28 
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1 the provision provides the only exception to the exclusion of 

2 "dead" sales from Section 2001 (k) (1) .4 

3 

4 

2. The legislative his~ory of Section 2001(k) (1) suppor~s 
defendants' interpretation regarding sales where the 
high bidder is unwilling or unable to aooept the sale. 

5 Because the "return of the bid bond" provision may be 

6 l~ss than clear, particularly in light of other parts of the 

7 statute indicating an intention not to include cancelled or 

8 withdrawn sales in Section 2001(k) (1), it is appropriate to 

9 examine the legislative history to discern its meaning. Id. at 

10 228-29. 

11 Every reference in the legislative history to the 

12 meaning of the "return of the bid bond" provision in Section 

13 2001(k) (1) indicates that Congress was concerned only with sales 

14 for which the ~orest Service or BLM rejected all bids and 

15 accordingly returned the bid bond of the high bidder. These are 

16 the sales for which a willing purchaser -- the high bidder -- had 

17 expectations of being awarded the sale, but environmental or 

18 other issues related to the sale impeded award of the sale. s 

19 

20 

21 

22 

23 

24 

25 

26 
27 

28 

4 This interpretation does not deprive the phra.se "all 
timber si3.le contracts offered or awarded before [enactment] II of 
meaning. It merely gives "all timber contracts ll a present tense 
construction, such that it refers only to "timber sale contractsl! 
Chat were actually viable at the time Section 2001 was enacted, 
wit~the exce tion of sa.les to which the IIreturn of the bid bond" 
provision applies. 

5 Neither this argument, nor Section 2001(k) (~) -­
including the "return of the bid bond ll provision -- apply at all 
to sales enjoined for violations of Section 318, the statute that 
authorized their very existence. Such sales, which include the 
NITA, SOUTH NITA, GARDEN and COWBOY sales, are at issue in 
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1 Accordingly, the Forest Service or BLM cancelled or withdrew the 

2 sale and returned the bid bonds. Congress did not mean to 

3 include under Section 200~(k) (1) sales that were cancelled at the 

4 request of the high bidder when the high bidder was no longer 

5 willing or able to proceed with the sale. 

6 First, wherever the effect of rejection of bids and 

7 return of the high bidder's bid bond on release of timber sales 

8 under Section 2001(k) (1) is discussed in the legislative history, 

9 only the Forest Service or BLM's atfirmative rejection of bids is 

lO contemplated. Explaining an early version of Section 2001(k) (1) 

11 that included the "return of the bid bond ll provision, Rep. Taylor 

l2 noted that lIin some caseS the agencies rejected bids well after 

13 the auction due to administrative reviews and delays and changing 

~4 standarde." Congo Ree. at H3233 (Mar. ~5, 1995) (remarks of Rep. 

15 Taylor) (emphasis added). Subsequently, the "return of the bid 

16 bond" provision was explained repeatedly to include "all sales 

17 offered, awarded, or unawarded, whether or not bids have 

18 subsequently been rejected by the offering agency." Cong. Ree. 

19 at H5050 (May 16, 1995) (emphasis added) i see also Congo Rec. at 

20 H3233 (Mar. 15, 1995) (remarks of Rep. Taylor); Sen. R. l04-17 at 

2~ 123 (Mar. 24, ~995)i Conference Rep. 104-124, at 137 (May 16, 

22 

2:3 

24 

25 

26 
27 

28 

~ ( ... continued) 
motions pending in NFRC v. Glickman that are scheduled for 
hearing on December 12. To the extent they are considered 
cancelled sales, defendants agree that they are excluded from 
Section 2001(k) (1). Because thoee sales were effectively found 
to be void ab initio, they ~ere as good as if never offered. 
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1 1995).6 The very use of the term IIrejected" demonstrates that 

2 Congress intended to include sales that the Forest Service or BLM 

3 did not want to go forward, not sales that the high bidder, for 

4 its own reasons, decided not to pursue. 

5 The distinction between a sale withdrawn by the Forest 

6 Service or BLM and one rejected by the apparent high bidder is 

7 critical. In sales to which defendant~ concede Section 

8 2001(k) (1) applies, the withdrawal of the sale, along with the 

9 rejection at the bids and return of the high bidder's bid bond, 

10 coincided with a decision to reverse course on the sale based on . 

11 environmental reasons. In many at these cases, Che high bidder 

12 persisted in pursuing the sale. These sales have been released. 

13 By contrast, the high bidders for the OLALLA WILDCAT, TWIN HORSE 

14 and HIACK THIN sales rejected the sales prior to any agency 

15 decision not to proceed with the sale. Thus, unlike sales for 

16 which a willing high bidder remained in the picture, the agencies 

l7 were free to award the sale to the ne~t high bidder or to end the 

18 sale altogether. The high bidders for OLALLA WILDCAT, TWIN HORSE 

19 and HIACK THIN sales removed themselves from contention for those 

20 sales long ago, and ceded any rights they had to those sales to 

21 

6 See also H.Conf. Rep. No. 101-264, 101st Cong., 1st Sess. 
87 (1989). This report, which accompanied Section 318, states 

----2-3-1I--E'ha rlt-s-a-t-e-s-offered-unde-r--t-h-i-s-se~t-ioll-but-no_L~arded and 
withdrawn after October l, 1990 under normal Fores~c~s~e~r~v~i~c==e----------­

24 

25 

26 
27 

28 

p~ocedures may not be re-offered in subsequent years under the 
te:t:m~ of this section. II This language demonstrates that when 
the Forest Service or BLM withdraw an offer by rejecting all 
bids, the sale ceases to exist and must ordinarily be re-ofiered 
at a new auction to go forward. See Fifth Declaration of ~erry 
L. Hofer, at ~ 4 (Nov. 15, 1995). 
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1 other bidders. Section 2001(k) (l) does not re-establish any such 

2 rights now. 

3 Second, the legislative history illustrates Congress's 

4 paramount concern with avoiding governmental liability for 

5 failure to proceed with binding timber sales. Because the 

6 government would face liability only for contracts that the it 

7 repudiated, Congress clearly did not intend Section 200~(k) (1) to 

8 apply to sales that were cancelled at the purchaser's request. 

9 Concern over the government's potential liability is reflected 

10 early on in development of the statute. Referring to unreleased 

II Section 318 sales, the House Report on H.R. 1159 notes that 

12 lI[r]~lease of these sales will remove tens of millions of dollars 

l3 of liability from the government for contract cancellation." H. 

14 Rep. 104-71, at 15 (Mar. 8, 19~5). See also Congo Ree. at H3233 

15 (Mar. 15, 1995) (releasing these sales will "sav[e] the government 

:1.6 over one hundred million dollars in buyout claims"). This 

17 concern was shared in the Senate and remained a concern 

18 throughout development of the legislation, as reflected by the 

19 remarks of the legislation's key sponsor in the Senate. See Sen. 

20 

21 

22 

23 

24 

25 

26 
27 

28 

R. l04-17 at 123 (Mar. 24, 1995) ("Release of theBe sale3 will 

remove tens of millions of dollars of liability from the 

government for contract cancellation."); congo Ree. at 510465 

(July 21, 1995) (same) (remarks of Sen. Gorton}. 

Finally, the legislative history describes Section 

2001.(k) (1) sales as sales whose release "has been held up in part 

by extended subsequent review by the U.S. Fish and Wildlife 

DEFEND~S' REPLY TO NFRC'S REP~Y MEMORANDUM IN SUPPORT 
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lo Service. II Unlike a sale where willing purchasers, whether or not 

2 their bid bonds had been returned, remained in the piccure, the 

3 OLALLA WILDCAT, TWIN HORSE and HIACK THIN sales were not sales 

4 that were "held Upll when Congress deliberated on and enacted this 

5 legi5lation. Although those sales may have experienced delays, 

6 once the high bidders rejected them, they were not IIheld Upll 

7 anymore. Instead, they were dead, and the agencies were free to 

8 completely cancel them or to offer them to other bidders. 

9 Congress did not have these sales in mind in enacting Section 

10 2001 (k) (1) . 

11 C. Seotion 200l(k) (1) DoeS Not Require Re~ease of a Sale if the 
High Bidder Rejected or Beo~e Unable to Accept the Sale 
After to July 27. 1995. 12 

13 The language and history of Section 2001(k) (1) make 

14 clear that the only purchasers that Congress was concerned with 

15 in moving stalled timber sales were the high bidders for those 

16 sales. Where the Forest service or BLM attempted to award a sale 

17 under Section 2001(k) (1) to a high bidder who was no longer 

lo8 willing or able to accept the sale, they had no further 

19 obligation to proceed with the sale. Accordingly, the court 

20 should rejecc NFRC's claim that the Forest Service must take 

21 additional action to proceed with the EAGLE RIDGE HODSELOG, 

22 ALLEN, PRONG SALVAGE and HORN SALVAGE sales. 

23 S~ct1on 2-0-0-rC]{) contain-s-on-ly-two--re-ferences-eo----------

24 purchasers, both of which can only mean the high bidder. Section 

2S 

26 
27 

28 

2001(k) (1) mentions the high bidder e~plicitly, in prescribing 

that the "the return of the bid bond of the high bidder" does not 
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~ excuse the agencies from complying with its provisions_ In 

2 Section 2001(k) (1), Congress instructed the agencies that if they 

3 cannot meet the mandate of Section 200l(k) (1) within 45 days, 

4 "the Secretary concerned shall provide the purchaser an equal 

5 volume of timber . " Given the 45-day time limit, the only 

6 purchaser to which Congress could have possibly thought it would 

7 be feasible to award delayed sales was the original h!gh bidder. 

S The legislative history confirms the focus on the high 

9 bidder. In the only meaningful discussion on this issue in the 

~o legislative history, it waS explained that sales under Section 

11 2001{k) (1) "will go forward regardless of whether the bid bond 

12 from the high bidder has been returned, provided it is 

13 resubmitted before the harvesting begins." Congo Rec. at HS050 

l4 (May 16, 1995) (emphasi:s added). In that sentence, "it ll can only 

15 mean the bid bond from the high bidder. In addition, the House 

16 report accompanying a prior ver:sion of Section 200l(k) (1) 

17 described the covered sales as ones "that have already been 

18 sold, II a characterization that would not apply to a sale that the 

19 high bidder r~jected. See H. Rep. 104-71, at 15 (Mar. 8, 1995). 

20 Requiring the Forest Service and BLM to look past the 

21 high bidder and offer these sales to the next highest bidder 

22 would amount to a repeal of the agencies' normal procedures for 

23 these sales. Given t e focus 1n the statute and the~g±~sTl~a~t~i,vne~----------

24 history on the high bidder, the court should not read into 

25 Section 2001{k) (1) an implied repeal of these provisions. Cf. In 

26 
27 

28 

re The Glacier Bay, 944 F.2d 577, 581-82 (9th Cir. 1991) (invoking 
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1 the implied doctrine to interpret the phrase IInotwithstanding any 

2 other provis ion of law") i see al so E. P .. Paup Co. v. Director, 999 

3 F.2d 1341, 1348-49 (9th Cir. 1993) (finding that "the phrase 

4 'notwithstanding any other provision of law' is not necessarily 

5 preemptive" where legislative history revea.ls no intent to 

6 preempt). 

7 Under the implied repeal doctrine, a later statute 

B repeals an earlier provision only to the minimum extent 

9 necessary. ~ In re The Glacier Say, 944 F.2d at 581 (quoting 

10 Rad2anqwer v. Touche Ross & Co., 426 U.S. 148, 154 (1976) 

11 Section 2001(k) (l) clearly repeals the agencies' normal 

Here, 

12 discretion to withdraw a sale before it is awarded. However, 

13 once the agencies have lIacted to award" the sale to the high 

14 bidder, nothing in the statute contains no clear requirement that 

15 the agencies must then award the sale to the next highest bidder. 

16 Accordingly, the court should not repeal the agencies' usual 

17 discretion to withdraw a sale if the high bidder is unwilling or 

l8 unable to accept it. 

19 D. Section 2001Ck) (1) Does Not Apply to Sales that Are 
Impossible to A~rd, Release or permit to be Completed With 
No Change in the Orig~na1 Termsl Bid Prices or Volumes. 20 

21 The STAGECOACH, BALD and BUGOUT sales no longer existed 

22 at the time the Rescissions Act was enacted. Their original 

23 markings have been obliteratea, and .ll:-is no longer-poss±bIe-to~~~~~~-

24 precisely determine their boundaries and former configurations. 

25 Prior to July 27, 1,995, the Forest Service had decided to proceed 

26 no further with these sales at any future time. Accordingly, the 
27 

28 
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1 ~g~ncy tore down the boundaries and markings that inherently 

2 defined the sales, all before Congress enacted section 2001. The 

3 agenoy then marked and put into place new sales to replace them. 

4 Thus, the three sales cannot be reconfigured in accordance with 

5 their original terms. It is inconceivable to imagine that 

6 Congress intended to include in sales that can no longer possibly 

7 be awarded, released and permitted to be oompleted "with no 

8 change in originally advertised volumes, and bid prices. II 

9 The court should avoid construing Section 2001(k) (1) to 

10 give it an absurd result. Nothing in its language or legislative 

11 history suggests that congress intended to include under Section 

12 2001(k) (1) sales that are no longer impossible to award as on 

13 their original terms. This is especially the case for sales that 

14 were merely reconfigured and prepared for re-offer, albeit on 

15 different terms. Indeed, it is difficult to understand Why NFRC 

16 should be conoerned about sales for which timber, after all, will 

17 still be placed on the market. 

18 CONCLUSION 

19 For the foregoing reasons, the court should deny NFRC's 

20 implied motion for summary judgment seeking the award and release 

21 of the sales at issue. 

22 

--------;2:3 -I<espectftrL:Ly-subm±tted-t-hi-s &1i-.aay-~f)eCember-/~_95_. __________ _ 

24 
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KRISTINE OLSON 
United States Attorney 
District of Oregon 
888 Fifth Avenue, Suite 1000 
Portland, Oregon 97204-2024 

DEFENDANTS' REPLY TO NFRC'S REPLY MEMORANDUM IN SUPPORT 
O~ TYIRD MOTION ~O~ SUMMARY JUDCM~NT AND IN SUPPORT OF 
MOTION FOR FURTHER CLARIFICATION -- 24 



12/08/95 PRI 13:33 FAX 2025144240 ENRD APPELLATE 

DATE; 

FROM: 

RE: 

U.S. DEPARTMENT OF JUSTICE 
ENVIRONMENT & NATURAL RESOURCES DIVISION 

APPELLATE SECTION 
WASHINGTON, D.C. 20530 

FAX NUMBER (202) 514-4240 

December 8, 1995 

Albert M. Ferlo, Jr. 

NFRC v. G1ickman and Babbitt 

OFFICE PHONE: (202) 514 -2757 

NUMBER OF PAGES: 

PLEASE DELIVER TO: 

TO: 

Message and 16 Pages 

Don Barry 
Bob Baum 

Dave Gayer 
Dianh Bear 
Michelle Gi~bert; 

Elkn ALhae 
Mike Gippert, 

Tim Obst, 
Jay McWhirter 

208-4684 

208-3877 
456-0753 

3~9 - B'I E..-tI\.C\.\ , 

690-2730 

720-5437 Greg Frazier 
Jeff Handy 
Nancy Hayes 
Elena Kagan 

(503) 326-3807 

Don Knowles (503) 
Karen Mouritsen 
Roger Nesbit (503) 

208-5242 
456-1647 
326-6282 
2~9-1792 

231-2166 
395 .. 4941 Chris Nolin 

Torn Tuchmann 
Sue Z1ke 

(503) 326~6254 
(503) 326-7742 

Jean Williams, 
E 11 ell Koh'hrr­

Terry Garcia 
3 0 5 02 7-5 - ~ y Go· ~ ~.. \ 
482-4893 

MESSAGE: ATTACHED IS OUR DRAFT REPLY BRIEF ON THE (K) (1) ISSUE 
NOW BEFORE THE 9TH CIR_ IT IS DUE TO BE FILED ON MONDAY, 
DECEMBER 11, 1995. NO EXTENSIONS ARE POSSIBLE. THERE IS A 15 
PAGE ON THE BRIEF. PLEASE PROVIDE COMMENTS BY NOON, DECEMBER 11, 
122a. IN ORDER TO SAVE TIME, IT WOULD BE SEST IF EACH AGENCY 

--------__ CODLD PROVIDE A SINGLE SET OF COMMENTS ON THE BRIEF, IF POSSIBLE. 

I AM IN THE PROCESS OF FILLING IN RECORD CITES. ALSO, 
PROOFREADING IS NOT YET COMPLETE. 

THE CASE WILL BE ARGUED IN PORTLAND ON JANUARY 8, 199". WE ARE 
THE LAST CASE OF THE DAY, AND COUR~ STARTS AT 1:30. IT WILL MOST 
LIKELY BE AROUND 7:00 PM EST BEFORE OUR CASE IS CALLED. WEWILL 
LEARN THE IDENTITY OF THE FANEL ONE WEEK PRIOR TO THE ARGUMENT. 

~001 



12/08/95 PRI 13:33 FAX 2025144240 ENRD APPELLATE 

IN THE UNITED STATES COURT OF APPEALS 
FOR THR NINTH CIRCUIT 

NO. 95-36042, 95-36038 

NORTHWEST FOREST RESOURCE COUNCIL, 

Plaintiff-Appellee 

v. 

DAN GLICKMAN and BRUCE BABBITT, 

Defendants-Appellants 

and 

OREGON NATURAL RESOURCES COUNCIL, at al., 

Applicants For Intervention­
Defendant-Intervenor-Appellants 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

CASE NO. 95-6244-HO 

REPLY BRIEF OF APPELLANTS, DAN GLICKMAN AND BRUCE BABBITT 

STATEMENT 

The issue in this appeal is deceptively simple -- what did 

Congress mean when it used the term "subject to Section 318" in' 

Section 2001(k) (1) of the 1995 Rescissions Act (the 1995 Act). 

IS it merely, as NFRC and the timber industry smicill claim, a 

-----sh0;t;'-t-hanG-geog-raphic~sc_ription which draws within the reach of 

Section 2001(k) (1) any timber sale ever offered by the federal 

II The timber industry amici include Senators Craig and 
Murkowski, Representatives Chenoweth and Linda Smith, and Oregon 
state Representative Johnson. The three primary Congressional 
sponsors of Section 2001(k) (1) have not joined in the timber 
industry amici brief. 

141 002 
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government, prior to July 27, 1995, in any national forest in 

Washington and Oregon and any of ·six BLM management districts in 

western Oregon. Or, have the Secretaries of Agriculture and the 

Interior (the Secretaries) properly interpreted the meaning of 

that phrase to mean the release of a set of sales I. that have 

already been sold under the provisions of Section 318 of the 

fiscal year 1990 Interior and Related hgencies Appropriations 

'Act. II (Statement of Senator Gorton, 141 Congo Rec. S 10,464) . 

Resolution of this issue will determine if over 240 million 

board feet of old-growth trees will continue to be harvested 

throughout washington and Oregon. Should the Secretaries 

prevail, Section 2001(k) (1) will still result in the release t in 

one form or another, of over 400 million board feet timber 

embodied in the remaining Section 318 sales - an amount of timber 

which even NFRC admits (NFRC Br. at 8) is covered by the statute 

as interpreted by the Secretaries. The timber volume represented 

by that discrete set of Section 318 sales will, under any party's 

interpretation of Section 2001(k) (1) of the Rescissions Act, be 

released for harvesting.?:.! Thus, what is at stake in this 

appeal is approximately 240 million additional board-feet of old 

al While much of the timber released will be the timber 
originally specified in the initial offerings under Section 318, 
some of the volume will be in the form of replacement t.imber 
pursuant to Section 2001(k) (3). How much replacement timber will 
be needed depends upon the district court's resolution to NFRC's 
challenge to the Secretaries' interpretation of the term "known 
to be nesting" found in Section 2001(k) (2). The district court 
heard oral argument on the parties' cross-motions for summary 
judgment on that issue on Novembe.r 7, 1995. The issue :1,9 now 
under submission. 

14l 003 
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growth timber, located on over 4,000 acres of land located 

throughout Oregon and washington which the district court's order 

pulls into the scope of sales required to be released under 

Section 200l(k) (1). Much of the 240 million board feet is 

concentrated in western Oregon and Washington; within the range 

of the two threatened bird species which depend upon large areas 

of old growth forest for their continued existence -- the 

Northern Spotted Owl and the marbled murrelet. 

ARGUMRNT 

SECTION 2001 (k) (1) REL,EASES ONLY TIMBER SALES 
PREVIOUSLY OFFERED OR AWARDED UNDER SECTION 318 

A. Introduction. -- NFRC primary argument in support of the 

district court's expansive interpretation of Section 2001(k) (1) 

J.S that the plain language of Section 2001(k) (1) requires release 

of any timber sale offered in any National Forest in Washington 

and Oregon or BLM district in western Oregon. (NFRC Br. ***). 

It then claims, without any support, that when Congress included 

the phrase "subject to Section 318" in Section 2001(k) (1) it was 

merely describing a geographic area to be covered by Section 

2001 (k) (1). NFRC then argues that the g'eneral reference co 

Section 318 is actually a specific reference to Section 318(a) 

(NFRC Br. 22). NFRC's arguments must be rejected because they 

(1) do not give effect to the accepted meaning of "Section 318"; 

(2) are not supported by the legislative history as a whole; and 

(3) lead to absurd results. 

B. The Plain language of the statute supports the 

Secretaries' interpretation. -- As we noted in our opening brief, 

Ial 004 
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14-22, to the extent that any "plain language ll argument can be 

made concerning the phrase "subject co Section 318" the plain 

language supports the Secretaries' interpretation. First, as we 

note in our opening brief (Br. 15), the words "subject to" mean 

"liable, subordinate, subservient, inferior, obedient to; 

gove;rned or affected by; * * *. 11 Black's Law Dictionary, 1594 

(4th ed. 1966) _ See also Cambridge Capital Cerp. v. Malcon 

Enterprises. Inc., 842 F. Supp. 499, 503 (S. D. Fla. 1993) 

(interpreting the phrase IIsubject to" as II governed, affected or 

limited by. I'); Amoco Production Co. v. United States, 17 Ct. Cl. 

590, 594 (1984) (same). Thus, the release of sales required by 

Section 2001(k) (1) must be somehow "governed, affected or limited 

by" Section 318. NFRC'8 interpretation of the phrase fails to 

afford this plain meaning to the phrase "subject to,lI by turning 

the entire phrase "subject to Section 318" into a "Simple" 

geographic description. 

Second, it is clear that the term IISection 318" is commonly 

known as a timber sale program which had both well defined 

geographic ahd temporal limitations. Simply put, "Section 318" 

refers to a discrete set of previously offered or awarded timber 

sales within the thirteen national forests in Washington and 

Oregon known to contain the northern spotted owl, and the six BLM 

districts in western Oregon. 

This commonly accepted meaning for "Section 318" was 

solidified by the Supreme Court's 1992 interpretation of Section 

318. The Court stated that in enacting section 318, congress 

141 005 
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established a comprehensive set of rules to govern 
harvesting within a geographically and temporally 
limited domain. By its terms, it applied only to 
the thirteen national forests in Oregon and 
Washington and [BLM] districts in western Oregon 
known to contain northern spotted owls. 

Robertson v. Seattle Audubon Society, 503 U.S. 429/ 433 (1992) 

The Court also noted that the ability to offer sales under 

Section 318 expired "automatically on September 30, 1990, the 

last day of Fiscal Year 1990, except that timber sales offered 

under §3l8 were to remain su.bject tQ its terms for the duration 

of the applicable sales contract.s." Ibid. (emphasis added) 

It is against this well-settled and well-defined scope of 

Section 318 that Congress enacted, and the President signed, the 

1995 Rescissions Act containing Section 2001(k) (1). Giving 

effect to the common/ plain meaning of the all the parts 6f the 

phrase "subject to Section 318," the Secretaries started a 

process designed to release the discrete set of ~ection 316 sales 

which had been previously offered or awarded, as required by 

Section 2001(k) (1). Thus, as the supreme Court stated in Cannon 

v. University of Chicago, 441 U.S. 667, 697-698 (1979), in 

interpreting Section 2001(k) (1), this Court should presume "our 

elected representatives, like other citizens, know the law" and 

representatives were aware of the prior interpretations of 

[Section 318] and that that interpretation reflects their intent 

with respect to [Section 2001(k) (1)) ~ ~ ~." See also, Director, 

OWCP v. Greenwich Collieries, 114 S. Ct. 2251, 2257 (1994). 

[g) 006 
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NFRC, and the district court, however, effectively ignorel / 

the Supreme Court's previous interpretation of the scope of 

Section 318. Neither NFRC nor the district court acknowledge the 

limited temporal and geographical domain described in Section 318 

and discussed by the Supreme Court in Seattle Audubon. Indeed, 

as we noted in our opening brief (Br. 18), the district court 

itself stated that "there ie no 'description' of lands set forth 

in Section 318." (E.R. 64). NFRC's brief fails to offer any 

explanation for how the district court could conclude that 

Section 318, which contains at least two separate "geographic 

descriptions" Of land, does not describe any geographic area. 

Where, as here, the Supreme Court directly ruled on the 

geographic scope and temporal limits of a statute in question, 

the Court's conclusion is binding on all other federal courts. 

The NFRC's argument and the district court's concluSion to the 

contrary cannot stand.' 

Also, the district court never addressed the temporal 

limitation inherent in Section 318. In fact, the court indicated 

that the only temporal limitation to timber sales within Section 

2001(k) (1) would be July 27, 1995, the date of enactment of the 

statute. (E.R. cite to October 17 order requiring reports to the 

court.) The court recently confirmed that it would consider 

21 While NFRC does in fact cite to Seattle Audubon, it has 
chosen to rely only on the "headnotes" portion of the decision, 
not the text of the actual opinion. As the Supreme Court has 
made clear, reliance on the headnotes prepared by the reporter of 
decisions is misplaced. United States v. Detroit Lumber Co., 200 
U.S. 321, 337 (1906). The brief filed by timber industry amici 
never once cites Seattle Audubon. 

I4J 007 
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sales offered prior to the enactment of Section 318/ when it 

approved iptervention in this case by a timber company seeking 

release of a sale offered in 1989, prior to the effective date of 

Section 318. (Supp. E.R. *** - minute order allowing 

intervention. ) 

Mor~over, NFRC's attempt to rely on the broader geographic 

description contained in Section 318(a) undercuts its argument 

that the meaning of Section 2001(k) (1) is plain on its face. 

Section 2001(k) (1) does not reference Section 318(a) or in fact 

any other subsection of Section 318. Section 2001(k) (1) contains 

only at general reference to "Section 318. 11 While Section 318(a) 

describes a general timber harvesting goal for the region, the 

remaining portion~ of Section 318 describe, in great detail, a 

timber sale program for the "owl forests." See Section 318(b) -

(9). Indeed, many of the provisions of Section 2001(k) are 

similar to the provisions found in those portions of Section 

318.~1 Given the similarities of the substantive portions of 

the two statutes, and the Supreme Court's clear statement of the 

scope of Section 318 in Seattle Audubon as being limited to sales 

offered during Piscal Year 1990 in the thirteen national forests 

and six BLM districts "known to contain the northern spotted 

used in Section 2001(k) (1), refers to the limited timber sale 

program eBtabli~hed in Section 318(b) - (9), rather than the 

~I Compare e.g., Section 318(g) (1) with 2001(b) (*) (limiting 
scope of judicial review); and Section 318(d) with Section 
2001 (**) (limiting ***). 

!gJ 008 
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timber sale goals established in Section 318(a). The district 

court's con~rary conclusion must be rejected. NFRC's statement 

(NFRC Br. ***) that there "was no simpler way for Congress to 

describe" the area covered by Section 2001(k) (1) reflects either 

a profound misunderstanding of Section 318 as a whole as well, or 

a lack of knowledge of the definitive judicial interpretations of 

Section 318. Thus, NF'RC's attempt to expand the geographic a.nd 

temporal reach Section 200l(k) (I) through a myopic reading of 

Section 319 is meritless. 

B. Legislative history of the Section 2001(k) (1) as a whole 

B~HPortB the Secretaries' interpretation. -- Contrary to the bold 

assertions of both NFRC and the timber industry amici, the 

legislative history does not offer a monolithic support for th~ir 

"plain meaning" interpretation. of Section 20Ql(k) (1). As we 

demonstrated in our opening brief, the legislative history is 

anything but monollthlc. Neither NFRC nor the timber industry 

amici point to any specific reference in the legislative history 

which supports their claim tha.t Congress as a whole had expressed 

an intent to rely on Section 3l8(a) to the exclusion of the more 

limited geographic and temporal scope of Section 318 as defined 

by the Court in Seattle Audubon. Indeed, a fair reading of the 

several committee reports and floor debates on ~he issue fully 

supports the Secretaries' interpretation of the scope of Section 

2001 (k) (1) . 

For example, after the President vetoed the initial 

rescissions bill, Representative Taylor, the primary sponsor of 

141 009 
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the legislation.in the House of Representatives, clearly 

indicated his understanding that what was to become Section 

2001 (k) (1) was intended to cover "the Section 318 timber * * *." 
He also stated that the timber in question "has been waiting 

since 1990, over 5 years * * * and it has already been approved 

to move, but it has been held up for over 5 years 'I( 'I( 'II." 141 

Congo Rac. 5558. Taylor's repeated reference to the five year 

"waiting" period, and his statement that Section 2001(k) (1) was 

intended to cover "the Section 318 Timber" are the among the 

clearest examples that the timber sales covered by Section 

2001(k) (1) are the discrete group of sales, previously offered ~n 

1989 and 1990, in the thirteen national forests and six BLM 

districts known to contain the northern spo'tted owl, under the 

timber sale program authorized by Congress in Section 318. 

Senator Gorton, prior to signing the post-enactment letter 

upon which NFRC and the timber amici so heavily rely, also 

confirmed that Section 2001(k) (1) was limited to the sales 

previously offered or awarded under Section 318(b) - (g). He 

stated that Section 2001 (k) (1) was intended to Ilrelease a group 

of timber sales that have already been sold under the provisions 

of section 318 of the fiscal year 1990 Interior and related 

_____ ~A'_"'~nc;_i.e_5 Ap.};2ropriation5 Act." 141 Congo Rec. S 10,464. Senator 

Hatfield also made clear that Section 2001(k) (1) was intended to 

release sales that were previously offered under Section 318, 

referred to as the "Northwest Timber Compromise Amendment of 

1989." 141 Congo Rec. S 4881. 

I4J 010 
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Further confirmation of the intent to limit Section 

2001(k) (1) to the previously offered or awarded 318 5ales is 

evidenced by the amount of timber both Senators Hatfield and 

Gorton predicted would be released by the measure. Senator 

Hatfield asserted that Section 2001(k) (1) would release 375 

million board feet of timber.. Ibid. Senator Gorton estimated 

that Section 2001{k) (1) would release "roughly 300 m[illion] 

b[oard] f[eet] of timber sales which have been held up due to 

agency gridlock over the marbled murrelet. 1I 141 Congo Reo. S 

10,464. Neither Senator's estimate was accurate, however. As 

NFRC itself claims (Br. B) Section 2001(k) (1) requires the 

release over 400 million board feet of timber sales previously 

offered under Section 318. As interpreted by NFRC and the 

district court, however, Section 200l(k) (1) will release over 650 

million board feet of timber. This nearly 100 per cent increase 

in the amount of timber released by Section 2001{k) (1) under 

NFRC'S interpretation is not supported by the estimates of the 

prlme sponsors of the measure in the Senate. Finally, the 318 

sales have now, for the most parta/ , been released. Section 

2001(k) (1) requires no more, and the district court erred in 

holding otherwise. 

~011 

NFRC's and amici also rely exEensi~ on the-confereneecc---------

report to support their broad interpretation of Section 

~I There are currently pending before the district court 
several motions addressing various section 318 sales which have 
not yet been released. The district court will hear argument on 
these sales on December ~2, 1995. 
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2001(k) (1). This reliance is misplaced for two reasons. First, 

as ~e noted in our opening brief (Br. 26) the Conference Report 

contains the same ambiguous reference to Section 318 as does 

Section 2001(k) (1). The Report does not purport to rely on the 

geographic description contained in Section 318(a) - it again 

simply refers to Section 318 as a whole. Second, the language of 

the Report contradicts the language of the Section 2001(k) (1) 

itself. The Report eliminates the language "subject to" and 

replaces it with "within the geographic area encompassed by 

Section 318 * ok *." When the Report is at odds with the language 

of the statutory language itself, the Report is entitled to 

little, if any weight. See Blanchard v. Bergeron, 489 U.S. 87, 

98-99 (1989) (Concurring opinion of Justice Scalia). 

Moreover, the Conference Report, which was ordered to be 

printed on May 16, 1995, actually predates the enactment of the 

final legislation (July 27, 1995) after the President's veto 

(June 7, 1995). Despite the existence of the Report and the 

apparent inconsistency between the language of the Report and the 

language of the bill under consideration, Congress did nothing to 

conform the terms of the bill to the langu~ge of the Report. 

Indeed, Senator Gorton, speaking to the Senate on July 21/ 1995, 

~012 

about the changes to Section 2001 after Che veEO-or-th~~~±~i~~l-------------­

legislation, continued to describe the scope of Section 

2001(k} (1) as limited to the ~release of a group of sales that 

have already been sold under th@ provisions of Section 318 of the 

fiscal year 1990 Interior and Related Agencies Appropriations 
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Act." 141 Congo Rec. S 10464. Thus, up to six days prior to the 

enactment of the legislation, one of the prime sponsors of the 

bill in the Senate continued to refer to the scope of Section 

2001(k) (1) as covering nothing other than the group of sales 

previously offered or awarded under Section 318. 

Finally, the reliance that both NFRC and the timber amici 

place on the post-enactment letter sent by six members of 

Congress is misplaced for two simple reasons. First, because the 

letter is "not a st~tement [made} during the legislative process, 

but after the statute became law" it is entitled to no weight. 

The letter "is not a statement upon which other legislators might 

have relied in voting for or against the Act, but it simply 

represents the views of * * * informed person[s] on an issue 

about which other may (or may not) have thought differently.1I 

Heintz v. Jenkins, 115 S. Ct. 1489, 1492 (1995). Second, the 

letter continues the inherent ambiguity in geographic scope of 

Section 200l(k) (1) by continuing to make only a general reference 

to Section 318. By refusing to specify either the broader areas 

covered by Section 318(a) or the more precisely geographic scope 

covered by Section 31B(b) - (g), the letter provides nO real 

guidance to Congressional intent. 

I4J 013 

c. Absurd· resul~£Towing from tone--dTsErict:: court;'''15,--------------

determination to interpret IIsubject to Section 318" as a mere 

geographic description of the area in which sales are to be 

released.-- In our opening brief we argued (Br. **) that the 

court's interpretation of "subject: to section 3l8" as a mere 
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geographic description would lead to an absurd result of 

requiring the releas€ of timber sales that were never subject to 

Section 318, because they occurred either prior to or after the 

effective date of the statute. The legislative history confirms 

that one of the consistent motivations behind the formulation of 

what came to be Section 2001(k) (l), was to eliminate the lengthy 

delay in completing the timber sales previously offered or 

awarded Sectlon 318 timber sales in Washington and Oregon. For 

example, Senator Gorton referred to "gridlock" and sales having 

been "held up" because of "extended subsequent review by the U.S. 

Fish and Wildlife Service." 141 Congo Rec. S 10,464 - 10,465. 

See also, H.R. Rep. 104-124 104th congo 1st Sess. 137 (same) i 141 

Congo Rec. S 4875 (Senator Gorton, discussing Section 2001(k) (~) 

states "many of the sales directed by this Congress pursuant to 

[Section 3~a] have been held up by subsequent environmental 

actions."); 141 Congo Rec. H 5558 - 5559 (Statement by Rep. 

Taylor discussing the "5 year" delay i.n harvesting section 318 

sales) 

Subsequent actions in the district court by NFRC and 

others seeking to enforce the injunction issued on october 17, 

1995, confirmS our argument that the district court's 

interpretation will lead to absurd results. First the Forest 

Service and the BLM have spent scarce resources ferreting out 

timber sales which had been offered prior to the enactment of 

Section 318 -- in some cases reaching back to sales that occurred 

in the early 1980's but were for some reason never allowed to be 

~014 
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harvested. (See affidavit of ****. C.R. *** and included in the 

Federal Appellant's Supplemental Excerpts of Record (Supp. E.R.) 

at **). Despite NFRC's disclaimer (NFRC Br. 13 n.6) that it was 

not seeking release of those pre-Section 318 sales, the district 

court's order and injunction clearly includes those sales. 

Indeed, the district court has now allowed a timber company to 

intervene in this action in an attempt to require release of a 

timber sale which was offered prior to the enactment of Section 

318. (Federal Appellants' Supp. E.R. ~t *** Attach minute 

order. ) 

Also, the a~me district court which issued the rulings on 

appeal here, has issued an order in related litigational that 

requires the release of two timber sales l both of which were 

developed under the newly adopted Northwest Forest Plan 

(otherwise referred to as Option 9). The government had offered 

those sales in 1994 as two of the first .to occur under Option 9. 

Bids had been accepted and contracts awarded. When the release 

of the sales were cha.llenged, the government argued that they 

should be released, relying in part on Section 2001(d)Y of the 

Rescissions Act. NFRC t however, intervened in that action, 

arguing that the sales were covered under the district court's 

141 015 

September 13, 1995 opinion and Octobe:I 17 I 1995 injun;cc:tt:-::iLCo:J.nn-;cO)l'n:.--~~~~~~~-

appeal in this case. In an order dated December 6, 1995, the 

f,j • f h - ONRC v. Thomas, ClV. No. 95-6272-HO. A copy 0 t e court's 
December 5, 1995 opinion is attached to this brief as addendum A. 

~I We describe Section 200~(d) at page 3 of our opening brief. 
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district court found that the sales were covered under the scope 

of Section 2001(k) (1), even though they had been prepared under 

Option 9 in 1994 and were otherwise covered by Section 2001(d) 

Thus, it no longer requires speculat:lon to determine that the 

expansive interpretation advocated by NFRC and adopted by the 

district court leads to an absurd result. The district court's 

recent ruling validates that argument. The court has allowed 

what was intended to be a quick tix provided by Section 

200l(k) (1) to allow the release of long-delayed timber gales to 

overtake and effectively repeal section 200l(d)'s assigned role 

in expediting timber sales under Option 9. The court reached 

this absurd result l despite the government's reliance on section 

2001(d) of the Rescissions Act to support the continued 

harvesting on those two timber sales. 

141 016 


