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Mark C. Rutzick Law Firm
A Acfaawonal Cotporation
_ Aomerys ot Law .
S00 Pioneer Towar
888 S.W. Filth Avenue
Portiang, Oregon 97204-2089

R (303) 45994573
MARK C. RUTZICK Fax (503) 296.0816

Diregr Dial (503) 493-4572

ALISON KEAN CAMPRELL

Direst Dial (50%) 499-4674 January 19, 1996
Admitted o practios in

Oregon and Washington
~dize gdmittad (n Now Yorx

Michelle Gilbert

U.S. Department of Justice

Environment and Natural Resources Division
General Litigation Section

601 Pennsylvania Avenue N.W,

sth Floor ,

Washington, D.C. 20044

Re: NFRC v. Glickman, No. 95-6244-HO (D. Or.)
Dear Michelle:

As you may recall, the Northwest Forest Resource Council
moved promptly in September to enforce Judge Hogan’'e September
13 Order thrgugh the court’s contempt pPOwWers. In many
subsequent filings, the government has suggested that NFRC
moved too fast, acted precipitously and did not allow the
government to act responsibly.

We read your filings. We are also aware of the snowstorm
that hit the Wasghington area last week. As a result, this
time, as you must have observed, NFRC has not taken immediate
action to enforce Judge Hogan’'s January 10, 19%6 order, even
though this time there ¢an be no doubt that the order is an
injunction which requires the defendants to act "immediately"
to award and release at least 13 timber sales. (It also
confirmg the prior release of Boulder Krab and Elk Fork, and
declares the duty to award and release four sales which may be
enjoined by Judge Dwyer.)

Yet for our patience we have been rewarded by nothing but
silence. Now nine days have pasged =since the order was
entared, and none of the sales has been awarded or released.
The only sign of life to date is a request for a status
conference with Judge Dwyer on the Firsc and Last sales, which
is, to us, npothing but a trangparent ploy to f£ind another
exc¢use not to award those two sales.

As you know, Pilchuck Audubon has filed a motion €for a
stay and injunction pending appeal. The government has not,

@ooz/011
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and has given no sign that it intende to appeal the order,
with or without a stay.

We feel that the government ig taking advantage of our
.patience to date, and we are beginning to believe that the
government will, once again, do nothing to comply with the
court’s order until we force the igssue. This would confirm
that we were right in September to go back to court immediate-
ly without waiting for the voluntary compliance that should be
forthcoming.

Next week, we will have to go back to Judge Hogan if the
government doas not either move for a stay or award the sales.
Government counsel has clarified for us that Secretcaries
Glickman and Babbitt are personally responsible for compliance
with section 2001 of the Rescissions Act. These ara the
government officials we will have to hold responsible for the
government’'s failure to comply with the January 10 order.

We encourage the government to act responsibly to comply
with Judge Hogan’s January 10 order. We all know the govern-
ment is obliged to comply with court orders unless it obtains
a4 stay of an order pending appeal. We shouldn’t need to press
that point with Judge Hogan.

Very truly yqurs,

Mark C. Rutzigk
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KRISTINE OQOLSON

United States Attorney
888 SW Fifth Avenue
Suite 1000

Portland, OR 97204-2024
(502) 727-1008

LOIS J. SCHIFFER

Assistant Attorney General

MICHELLE L. GILBERT

GEOFFREY GARVER

U.S. Department of Justice

Environment and Natural Resouxces Divisgion
General Litigation Section

P.0O, Box 663

Washington, D.C. 20044-0663
Telephone: (202) 305-0460

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESOURCE COUNCIL,

)
)
Plalntiff, ) Civil No. 95-6244-HO
) (lead case)
v. ) Civil No. 95-6267-HO
: ) (conasolidatad case)
GLICKMAN, in his capacity )
ag Secretary of Agriculture, ) NOTICE OF FILING
BRUCE BABBITT, in his capacity ) AND REQUEST FOR ONE-DAY
as Secretary of Interior ) EXTENSION TO FILE FOREST
) SERVICE REPORT
Defendants. )
)

Pursuant to this Court’s October 17, 1993 Order, the Bureau
of Land Management, by and through its counsel, hereby files the
Eleventh Declaration of William L. Bradley describing the actions
taken by the Bureau of Land Management to award and release

timber sales that were offered or awarded between October 1, 1980

NOTICE OF FILING AND REQUEST FOR ONE-DAY
EXTENSION TO FILE FOREST SERVICE REPORT - 1
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and July 27, 1995 and within the scope of this Court's September
13, 1995 Order.?

As to information relating to the activities of the Forest
Service to award and releagse timber sales that were offerad or
awarded between October 1, 1990 and July 27, 1995, the federal
defendants respectfully request a one-day extension in which to
file the Forest Service’'s Report. The Forest Service Office for
Ragion 6 was c¢losed on Thursday afternoon, January 18, 1996 as a
result of inclement weather. Further, the primary responsible

official was unavailable today to complete the report.

1 On December 20, 1995, as a result of the second partial
federal government shutdown, federal defendants requested an
extension of five working days upon expiration of the furlough in
which to file the fifth bl-weekly progrees report. The furlough
officially ended on January 5, 1996, and on January 8-10 and
January 12 the federal government in Washington, D.C. was closed
due to inclement weather,

NOTICE OF FILING AND REQUEST FOR ONE-DAY
EXTENSION TO FILE FOREST SERVICE REPORT - 2
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Dated this 19th day of January, 1996.
Respectfully submitted,

KRISTINE OLSON
United States Attorney

LOIS 3. SCHIFFER
Assistant Attorney General

ICHELLE L. GILBERT
GEOFFREY GARVER
United States Department of Justice
Environment and Natural
Resources Division
General Litigation Section
P.O. Box 663
Washington, DC 20044-0663
(202) 305-04s60

Attorneys for Defendants

Of Coungeal:

JAY MCWHIRTER

Qffice of the General Counsel

United Stataes Department of Agriculture
Washington, DC

KAREN MOURITSEN

Office of the Solicitor

United States Department of the Interior
Washington, DC

NOTICE OF FILING AND REQUEST FOR ONE-DAY
EXTENSION TO FILE FOREST SERVICE REPORT - 3
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KRISTINE OLSON

United States Attorney
888 8.W. Fifth Avenue
Suite 1000

Portland, OR 9©97204-2024
Talephona: 503-727-1008
0SB #73254

LUILS J. SCHIFFER

Aasistant Attorney General
WELLS D, BURGESS

MICHELLE L. GILBERT

ANDREA .. BERLOWE

EDWARD BOLING

U.S, Department of Justice
Environment and Natural Resources Division
General Litigation BSection
P.O. Box 663

Waehington, D.C. 20044-0663
Telephone: 202-272-6217

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESOURCE COUNCIL,

Plaintiff,
. Civil No. 95-6244~-HO
Ve

Secretary of Agriculture, WILLYAM L. BRADLEY
BRUCE BABBITT, in hls capacity as
Secretary of Interiorx

)
)
)
)
;
DAN GLICKMAN, in his capacity as ) ELEVENTH DECLARATION OF
)
)
)
Defendants. )

)

I, William L. Bradley do hereby depose and say that:

1. My pame ls William L. Bradley. I have previously

prepared a declaration for this case, in which I described ny

position with the Bureau of Land Management (BLM) and the nature

of my responsibilities.

ELEVENTH DECLARATION OF WILLIAM L. BRADLEY, Page 1
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2. I am familiar with the Rescisslions Act, Public Law 104-
19 (109 stat. 194), including the provisions regarding "Award and
Release of Previously Offered and Unawarded Timber Sale

contracts," Section 2001(k).

‘3. In my tenth declaratlion to the court, I provided two
tables showling the status of BIM sales which are covered undex

Section 2001 (X) .

4. This declaration is being rfiled to update the court on
the status of these¢ sales. As in my previocus declaration, I have
attached Table 1 which shows the statua or sales covared by Judge
Hogan's October 17, 1995, order and Table 2 which shows the
status of Section 318 sales which were subject to Sectioﬁ 2001 (k)

aof Public Law Na. 104-19.

5. As a result of Judge Hogan's January 10, 1996, order,
two additional sales (0Olalla Wildcat and Twin Horse} have been
added to Tabkle 2. There is no longer a current purchaser for
either of these sales. In accordance with the order, these sales
will be offered te the second highest bldders after the hecessary
steps are taken to prepare them for award. The BLM is currently
reviewing the existing survey information to determine if
threatened or endangered bird species are known to be nesting on
any of the sale units. The affected/remaining volume columns on

Table 2 will be filled in after the review is completed.

ELEVENTH DECLARATION OF WILLIAM L. BRADLEY, Page 2
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I declare under penalty of perjury that the foregoing is true and

correct.

— all

Executed at Portland, oOregon, on Y AnudRy [ g 77 -

-

Williem L. Bradley

ELEVENTH DECLARATION OF WILLIAM L. BRADLEY, Page 3



01/22/98 12:38
1)

Y

U1 ik

@o10/011

JANUARY 17, 1895
SEETIONSRENITI N

TABLE 1

FIFTH PROGRESS REPORT - BUREAU OF LAND MANAGEMENY

SEE#2  SEE#
SEE#1BELOW  BELOW  BELOW SEE #4 BELOW
ORIGINAL :
CURRENT VOL | ORIG.| TEEBIRDS |AFFECTED| REMAMNING

SALE NAME PURCHASER (MBF} |ACRES| NESTING STATUS |vaL tMBF)| VoL (MBR) STATUS
57 LOWER DUDLEY'S SUMMIT __|BOISE CASCADE 2240] 71 2340 Executed
51 MLLERS VIEW DR JONNSON 363 5 3863 Execuled
ANOTHER FAIRVIEW BOUGLAS CO.FP 3589] 53 4589 Executed
BATILE AXE ' RESERVATION RANCH 1205 44 1205 Execuled
BIRDSEYE ROGUE CROMAN 3876|671 3876 Execitzd
CAMP TIMBER PRODUCTS 7127] 548 7127 Exeouled
CAT TRACKS SENECA 2] & 472 Exeouted
[CHERRY TREEPLUM RULL-OAKES 1038] 10 038 Executed
CORNER SOCK - JLONEROCK 1721 2 1721 W
CRAZY 8S CLR 3957|140 3857 Execuied
DAFFi DORA SCOYT 4654 B7 AES4 Execisled
DEAD MIDDLEMAN OR JOHNSON 7154 197 7154 Exocuted

5EEP CREEK CIR 3120]_130] MAOCC. -#1.2 3120 0| Sale wil not be awarded
SOLDEN SUCKER ROUGH & READY 3671160 4367 Executed
EFFERS REVENGE LONE ROCK WU T4 3914 Excciiod
LICK WESTERN TIMBER 81 218 814 Executed
LOBSTER HILL SCOTT 8471]___21 8471 Executed
OST SOCK LONE ROCK 3586] 47| _MMOCC. -24 1060 2536 Execuled
MARTEN POWER OSBORO 9668 127 9668 Evecyted
NORTH FORK CHETCO TR T372] _ 267| MMOCG. -#1 1070 6302 Execated
PARK RIOGE BASIN ULLOMES 2710 3 2710 Execsted
POND VIEW DR JOHNSON e 777 Execited
P83 BOISE CASCADE 6397|269 6387 Execited
ROCKY ROAD THOMAS CREEK 4] 23 7574 Executed
[ERADY TIMBER PRODUCTS 76551 588 7635 Executed
OBE WEST HULL-OAKES 4807 76 4607 Exacuted
UGLY ECKLEY LONE ROCK 5815 o7 5815 Execited
EN ‘N DOUBT SCOTY B8803] 163 MM OCC. - #2.35.7 7557 3866 Execuded

TOTALS 125823 _ 4661 10167 11563

1. Infermation regarding the status of threatened or endangered nestng birds. MW OCC, = marbled mutrelet occupancy; # = sale unit number

2. The volums contzined in units with marbled muiredet occupancy. This is the valume which is subiect to SEC. 2001{k){3) of Public Law 104-19.
3. The orgina sale volumae minus the volume cantained in occupied units. This is the volume which was awarded.
4. BExeculed = sale contradl has been ewarded, accepted, and appraved
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YABLE 2

FIFTH PROGRESS REPORT - BUREAU OF LAND MANAGEMENT

SEE#2 SEE#3
SEE# BELOW _ BELOW  EELOW SEE #4 BELOW
] ORIGINAL
CURRENT VOL. | ORIG. TREBIRDS  |AFFECTED | REMAINING

SALE NAME PURCHASER {MBF) |ACRES| NESTING STATUS |VOL. {MBF) | VOL. (4BF) STATUS
88 BLACK JACK WEYCO 6863 % 6863 EXECUTED
{90 PRCHER PERFECT THINNING [SWANCO 2438] 180 2438 EXECUTED
{80 ROMAN DUNN HULL-DAKES 10646]  142] MMOCC. -#.2 5264 5382 EXECUTED
BEAR AR [MURPHY TIMBER 11564] _ 200| WMOCC. -R2 4617 6857 UNAWARDED
[SIGWINDS [SPALDING 6864] 28 6854 EXECUTED
CANTON CREEK It DOUGLAS CO. FP 3440 47 3440 EXECUTED
CHANEY RCAD {ONE ROCK 3500 5 3800 EXECUTED
HOXIE GRIFFIN__ CROMAN 2809) 255 2809 EXECUTED
OLALLA WILDCAT 10568] 2801 UNKNOWH UNAWARDED
SUMMIT CREEK SCOTY 7910] 126 7910 EXECUTED
[SWINGLOG THINNING SWANCO 1542 95 1542 EXECUTED
GULCH DR JOHNSON €292{ 119 6212 EXECUTED

N HORSE N 1498 17 UNKNOWN UNAWARDED
UPPER RENHAVEN BOHEMIA 1796 I 1796 EXECUTED

WHITTSEND SENECA 1097 38 1067) - EXECUTED .- __ 1.
NELLOW CR. MTN. sCOTT 7080 141 7080 EXECUTED
TOTALS 85127 2083 8581 64150

1. Informafion 1egarding the status ol threztened or endangered aesting brds. MM OCC. = marbizd munelet oocupancy; # = sale unit number

2. The volume contained in units with marbledmurrefed occupancy. This b the volime which would be subject to SEC. 200 ${h}(3) of Public Lew 104-15,
3. The original sale volume minus the volume conlained in occupied units. This is the volume whidh wil be awarded.
4. Execuled = safe conlract has been awarded, accepted, and approved
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Attached are four documents:
of Appeal of 1/10/96 Order issued in NERC v.
Emergency Motion for A

Glickman; (2) PAS’

Stay and Injunction Pending Appeal;
NFRC‘s Opposition to PAS’

foxr Stay:

(1)

PAS’

(3)

Emergency Motion
and (4) a Notice of Filing and
Recruest for a Status Conference re:

First

@001/018

Notice

and Last timber =sales filed in SAS v. Thomas

(W.D. Wash)}.
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PATTI A. GOLDMAN (WSB# 24426)
RRISTEN L. BOYLES (WSB# 23808)
Sierra Club Legal Defense Fund
705 Second Avenue, Suite 203
Seattle, Washington 98104
(206) 343-73a0

Attorneys for Plaintiffs

MARTANNE DUGAN (OSBi# 9328¢)
DEBORAH N. MAILANDER (OSB# 92380)
Wastern Environmental Law Canter
1216 Lincoln Streer

Bugene, Oregon 97401

{503) a485-2471

Local Coun=zel forxr Plaintiffs

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT. OF OREGON

NORTHWEST FOREST RESQURCE
COUNCIL, an Oregon corporation No. 95~6244-HO
(Lead Case)
Plaintiff,
v, No. 95-6267-HO
(Consolidated Case)
DAN GLICKMAN, ef al.,
No., 95-6384-HO

Defendants, (Consolidated Case)

OREGON NATURAIL RESOURCES COUNCIL,

NOTICE OF APPEAL
et al. :

amici/pPefendants~Intervenors

el Ml Nt Mt N Nl et e ot o N S ol W

Plaintiffs Pilechuck Auvdubon Scociety, Orsgen Natural
Resources Councll, Portland Audubon Society, Black Hills Audupcn
Society, Western Ancient Forest Campaign, Headwaters, Coast Range
Asswociation, Friends of Elk River, Seattle aAudubon Seciety,

Washingteon Environmental Council hereby appeal to the United
//
/o

NOTICE OF APPEAL -l
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1| States Court' of Appeals for the Ninth Circuit from the final

2| order enterxed in this action on January 10, 1996.

a3 DATED this 12th day of January. 1996.

«-ZZ"” 7

A /
. (WSR# 2442€)
’ 6 KRISTEN L. BOYLES (WSB# 23808)
Sierra Club Legal Defense PFund
7 705 Second Avenue, Suite 203
Seattle, Washington 98104
8 (206) R43=-73aqQ

9 Attorneys for Plaintiffs

10 , TR '
SHinsa .-4¢_g-=43L . |
11 MARIANNE DUGAN (OSE #93256Y 1

DEBORAH N. MAIL R (OSB¥ 92380)

12 Western Bnvironmental Law Center
1216 Lincoln Street
13 Eugene, OR 937401

(503) 485-2471

14
Local Counsel foxr Plaintiffs

15[ sisnetice.mat
15
17
18
18
20

21

23
24
25

26

NOTICE OF APPEAL , . -2-
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PATTI A. GOLDMAN (WSB# 24426)
KRISTEN L, BOYLES (WSB# 23806)
Sierra Club Legal Defense Fund
705 Second Avenue, Suite 203
Seattle, Washington 98104
(206) 343-7340

Attorneys for Plaintiffs

MARIANNE DUGAN (OSBY# 93256)
DEBORAH N. MAILANDER (QSB# 92380)
Western Environmental Law Center
1216 Lincoln Street

Bugene, Oregon 97401

(503) 485-2471

Local Counsel for Plaintiffs

IN THE UNITED STATES DISTRICYT COURT
FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESOCURCE
COUNCIL. an Oregon corporation No. 85-€244-HO
. : {Lead Case}
Plaintiff,
w

.

No. 85-62&87-HO

(Consolidated Case)
DAN GLICKMAN, gt al.,
No. 55-6384-HO

Pefendants, (Consolidated Case)

OREBGON NATURAL RESOURCES COUNCUIL,
et _al.

Amici/Defendants-Intexrvencors

EMERGENCY MOTION FOR A
STAY AND INJUNCTION
PENDING APPEAL

Expedited Consideration
Recquested

P W PN S R L T W R W D W P )

Plaintiffs Pilchuck Audubon Society, Oregon Natural
Resources Council, Porxtland Audubon Scociety, Black Hills Audubon
Society. Western Annient Forest Campaign, Headwaters, Ceast Range
Association, Friends of Elk River, Seattle Audubon Scociety,
Waghington Environmental Council regpectfully agk this Court te

stay pending appeal the injuﬁction igsued in its January 10, 1996

EMERGENCY MOTION FOR A STAY AND
INJUNCTION PENDING APPEAL : : -1-
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1| oxder and to enjoin pending appeal logging of previously

(8]

cancelled timber sales that have been awarded and released under

3| this Court’s injunction of October 17, 1995,

4 Plaintiffs are £iling a notice of appeal along with this

5] motion and will geek a gimilar stay and injunction pending appeal
6} in the Court of Appeals later this week.

7

Pursuant to Rule 8 of the Federal Rules of Appellate

8| Procedure, plaintiffs must ordinarily first seek a slLay and

8 injunction pending appeal in the district court. This motion
10§ discharges that obligation.

11 | This Court c¢onsiders motions for stays and injunctiens

12| pending appeal under the same standard as motions Lor preliminary
13| injunction. See Waxm Sprinas Dam Tagk Force v. Gribhle, 565 F.2d
1¢f 529, 551 (9th Cir. 1977). "[A] plaintiff may meet ite burden [to
15| merit a preliminary injunction] by demonstrating a combination of

16§ probable success on the merito and a passeibility of irrepdarable

17| injury." Caribbean Mazine Sexvs. Co. v. Baldridge, 844 F.2d4 668,

18| 67¢ (9th Cir. 21988). In deciding a motion for a preliminary
19)] injunction, the court must consider: (1) plaintiffS"likeliHood
20 of success on the meaerits; (2) whether the balance of irrzparable

21| harm favors plaintiffs; and (3) whether the public interest

22| favors issuance of the injunction or restraining order.

23| Caribbean Marine Services Co. v_.Baldridge, Ba4 F.24d 668, 674

24 (sth Cixr. 1983).

25 Plajintiffs recognize that this Court disagrees that

26| plaintiffs have a likelihoecd of succeeding on the merits of their

z7| appeal as demonstrated by the January 11, 1996 order that is the

EMERGENCY MOTION FOR A STAY AND
INJUNCTION PENDING APPEAIL ' -2-
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subject of the appeal. However, because the standard for issuing
a preliminary injunction balances the various factors. the
extreme harm that will be caused by logging during the pendency
of the appeal counsels in favor of issuance of a stay and
injunction pending appeal.

The ola—growth trees that will be cut cannot be replaced.
The loss of valuable habitat for various species, including many
threatened or endange=red species, cannot be reversed. These
losses constitute irreparable harm in the purest sensc. See
Amoco Production Co. v. Vill#ge of Gambell, 480 U.S. 531, 545
(1987) ("Envirenmental injury, by iis nature, can seldom be
adequately remedied by woney damages and is oftren of long
duration, i.e.. irreparable.V).

Moreover, because this case presents a question concerning
the scope of Section 2001 (k) (1}, the Court of Appeal’s rasolution
of this appeal will cstablish whether Lhese sales fall within
Section 2001 (k) (1) at all. Most. if not all, of these sales were
cancelled because they violate existing envirommental laws, and
they cannot legally be logged in their cancelled form.
Accordingly, if these sales are logged during the appeal, and the
Court of Appeals decides that they fall entirely ouﬁside the
reach of Section 2001(k) (1). this Court‘s ordexrs would
erronecusly permit illegal logging.

Plaintiffe will acck expedition ¢f the Court of Appeals
proceedings so that this issue can be resclved by the Court of

Appeals ag soon as possible. A stay and injunctien peading

//

EMERGENCY MOTION FOR A STAY AND
INJUNCTION PENDING APPEAL ' -3-
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appeal would prevent the irreparable haxm from logging these

sales in the meantime.

Because plaintiffe plan to seek expeditjon in the Court of

Appeale later this week, this Court is asked Lo rule immediately

on this motion.

DATED thig 12th day of January, 1996.

S18stay.mot

LDMAN (WSB# 2442¢6)
KRISTEN L. BOYLES (WSB# 23808)
Sierra Club Legal Defense fuad
705 Second Avenue, Suite 203
Seattle, Washington 98104
(206) 343-7340 4

Attorneys for Plaintiffs

DEBORAH N. MAILANDER

Western Environmentsl Law Center
1216 Lincoln Street

BEugene, OR 97401

(503) 485-2471

Local Counsel for Plaintiffs -
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESQURCE
COUNCIL, an Qregon corporation,

Plaintif¥f,
and
SCOTT TIMBER CO., VAAGEN BROS.
LUMBER INC., and WESTERN TIMBER
Co - g
Plaintiff-intervenors,

ve.

DAN GLICKMAN, in his capacity
as Secretary of Agriculture;
BRUCE BABBITT, in his capacity
as Secrecary ©f the Interior,
Defendants,
and

OREGON NATURAL RESOURCE
COUNCIL, et al.,

Defendant -intervanors.

~
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PENDING APPEAL
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NFRC’S OPPOSITION TO PILCHUCK AUDURBON'S
EMERGENCY MOTION FOR A STAY AND INJUNCTION

Civil No. 95-6244-HO
Lead Cagse

Civil No. 95-6267-HO
Civil No. ©95-6384-HO
Consolidated Cases

NFRC’S OPPOSITION TO
PILCHUCK AUDURBON’S
EMERGENCY MOTION FOR A STAY
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1 Introduction
2 Plaintiff Northwest Forest Rescource Council ("NFRC") opposes
3 Pilehuek Audubon’s motione for a stay pending appeal and an
4 injunction pending appeal. The motions are procedurally defec-
8 tive, factually unsupported and deficient under the governing
6 H legal standards. The motions should be denied.
7 Argument
8 PILCHUCK’S MOTIONS SEOULD BE DENIED BECAUSE PILCHUCK
HAS NO CHANCE OF SUCCESS ON THE MERITS, HAS NOT SHOWN
9 THAT ANY IRREPARABLEB SARM WILL RESULT FROM AWARD AND
RELEASE OF THE SALRS IN QUESTION, AND ITS MOTICNS ARE
10 PROCEDURALLY DEFECTIVE.
1 A Standard rfor stay pending appeal.
12 A court can grant a stay pending appeal only after consid-
13 ering:
14 (1) whether the stay applicant has made a
strong showing that he is likely to succeed
15 on the merits; (2) whether the applicant will
be irreparably injured absent a stay; (3)
18 whether issguance of the stay will substan-
tially injure the other parties in the pro-
17 ceeding; and (4) where the public interest
lies.
18 ‘
Hilton v. Brawuwnskill, 481 U.S. 770, 776 (1987); Texaco Refining
19
And Marketing, Inc. v. Davis, 819 F. Supp. 1485, 1486 (D. Or.
20
1553).
21
A Stay requires either a probability of success on the
22
merits or the presence of serious legal questions. Lopez wv.
23
Heeckler, 713 F.24 1432, 1435 (9th Cir.), rev'd in part on other
24
grounds, 463 U.S. 1328, 464 U.S. 879 (1983). A stay pending
25
appeal cannot be granted when the appellant has no chance of
26
l Manx C. Rurzick Law Firm
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1 success on appeal. Barber v. Stare of Hawaii, 42 F.3d 1185, 1199
2 (9th Cir. 1994).
3 A gtay aleo requires a shoawing of irreparable harm or a
4 balance of hardships sharply tipped in the appellant’s favor.
5 Lopez v. Heckler, 713 F.2d at 1235. The applicant for a stay
6 must “"substantiate the claim that irreparable harm is ‘likely’ to
? occur." Wisconsin Gas Co. v. F.E.R.C., 758 F.24 669, 674 (D.C.
8 Cir. 1985). To establish the existence of irreparable harm and
9 the dJdther required factors for a stay, the moving party must
10 "provid([e] specific facts and affidavits supperting assertions
1 l that these factors exist."” Michigan Coalition v. Griepentroy,
12 ] 945 F.2d 150, 154 (6th Cir. 1991).
13 B. Standard for injunction pending appeal.
14 An injunction pending appeal requires consideration of three
15 factors:
16 (1) Have the movants established a strong
likelihood of success on the merits? (2)
17 Does the balance of irreparable harm favor
the movants? (3) Does the public interest
18 favor granting the injunction?
19 Warm Springs Task Force v. Gribble, 565 F.2d 54%, S51 (9th Cir.
20 1977) .
21 c. Pilechuek 18 not entitled to a stay pending appeal.
22 Pilchuck seeks a stay of this court’s injunction entered
23 January 10, 1996 ordering the Forest Service and BLM to immedi-
24 ately award and release 15 previously-offered timber sales that
25 are not currently enjoined by another court. {The court only
26 granted declaratory relief as to the four enjoined sales.)
MARK C. RUTZICK LAW FIRM
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1 1. Pr rall £ ive. Pilchuck has ne standing to
z appeal the court’s 1injunction, or to seek a stay of the injunc-
3 tion, because it ig not a party to the claims in the NFRC v.
4 Glickman case under which the injunction was issued. Prilchuck’s
5 intervention in NFRC v. Glickman is 1limited to the c¢laims
8 concerning the "known to be nesting" exXempticon in section
7 2001 (%) (2) . Pilehuck is only an amicus curiae on the claims
8 under section 2001(k) (1), and a non-party may not appeal an
] injunction or geek relief from the court.
10 The parties enjoined — the defendant Secretaries — have not
11 appealed the court’s injunction. In fact they previously
12 conceded their duty to award and release seven of the sales in
13 question (Last, First, Tip, Tiptop, Gatorson, Boulder Krab and
14 Elk Fork) and 'awarded and released the last two sales of that
15 group in November 1995.
16 2. Factually wagupported. Pilchuck has submitted no
17 afridavits, documents or other evidence to show that any of the
18 timber sales will cause any irreparable harm. It has made no
19 showing of irreparable harm or hardship to itself. Nor has it
20 addressed or acknowledged the harm to NFRC and its member
21 companies, and the public, that a stay would cause by denying
22 them the benefits of the congressionally-mandated award and
23 release of tﬁese sales.
24 In the earlier phase of this casé, the defendant Secretaries
2% sought a stay in the Ninth Circuit of this court’'s October 17,
28 1995 injunction ordering the award and release of some &2 FY
Manx C. Rutzicx Law Finm
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1991-95 sales. The defendants supported their motion with

declarations purporting to show the environmental haxm that would
result from the sales in question — the very sort of evidence
Pilchuck has failed to submic.

Even with evidence of purported environmental harm in the
record, the Ninth Circuit denied the stay pending appeal. Ic
found: vAlthough some hardship may result from either a grant or
denial of a stay pending appeal, the balance of hardships does
not tip sharply in favor of one party or the other." Order.
October 25, 1995 at 1 (Attachment 1). With the balance of
hardehips inconelusive, the court denied the stay because the
likelihood of success was "negligible. ® Id.

The same result is compelled here since Pilchuck has not
documented any environmental haxm from the 15 sales in question,
while the harm to NPRC and its members is evident £from the
lanquage of legislative higtory of section 2001 (k). Without
evidence of harm, the stay must be denied.

3. Daficient under governing legal =standard. Since
Pilchuck has no right to appeal the injunction in NFRC v,
Glickman, it has no chance of success on its appeal, and there-
fore is not entitled to a stay.

As to the merits of the issues decided by the court in its
January 10 order, Pilchuck also has no chance ¢f success even if
it could appeal the order. The court applied the straightforward
Plain meaning of both sentences ©of section 2001 (k) (1) . pPil-

chuck’s arguments have c¢onsistently ignored the language of the
Mark C. RuTaick Law Firm
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statute, and have given no meaning at all to the second sentence.

It has no chance of success on appeal.

D, Pilchuck ip not entitled to an injunction pending appeal.
1. acedurall fe va. Pilchuck’s wmotion for an
injunction pending appeal in its own case — where NFRC is a

defendant-intervenor — is also procedurally defective. Pilchuck
has not identified the names or numbers of the sales it wants
enjoined. It merely seeks to éenjoin an unspecified number of
"previously cancelled timber gales" — including sales currently
at issue in NFRC v. Glickman and sales that have already been
awarded and released under gection 2001 (k) — without identifying
what sales it refers to, what it means by "cancelled" or how many
sales might be affected.

Pilchuck’s motion does not comply with Fed. R. Civ. P. 65(d)
as it is not specific and does not describe in reasonable detail
the act or acts it seeks to restrain.

2. Fac 11 r . Pilchuck’s motion is totally
unsupported by any evidence, even the names of the sales it seeks
to enjoin. Since it has not identified the sales, - it obviously
has not shown that any of the sales will result in any irrepara-
ble harm.

3. Pilchuck has

not shown the "strong likelihood of success on the merits"
required under Warm Springs Task Forcé v. Gribble, 565 F.24 at
S51. It has no c¢hance of success on the merits. The sacond
sentence of gection 2001(k) (1) specifically addresses previously-

Mapx C. RuT2ick Law FiaMm
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1 cancelled sales, where the bid bond was returned to the high

2 bidder, and requires the award and release of those sales.

3 Pilchuck has no answer to the plain meaning of the second
4 | sentence of the statute, and no chance of success on appeal.
] Conclusion
6 Pilchuck’s motions for a stay pending appeal and an injunc-
? tion pending appeal should be denied.
8 Dated this 16th day of January, 1996.
9 MARK C. RUTZICK LAW FIRM
2 Professional Corporation
10
By:
12 Mark C. Rutzick '
Alison Kean Campbell
13 Attorneys for Plaintiff
14
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‘ U.S.'Depaﬂment of Justiée

Environment and Natural Resources Division

General Litigation Section Washington, D.C. 20530

January 16, 1996

Scott W. Horngren, Esqg.
Haglund & Kirtley

One Main Place

101 S.W. Main, Suite 1800
Portland, Oxegon 97204

Facsimile Number: 503 225-1257

Re: Northwest Foreet Resource Council v, Glickman

Dear Mr. Horngren:

We received today your letters of January 12, and January
16, 1996, in which you raise questions about compliance with
Judge Hogan'’s Order of January 10, 19%6. As you may be aware,
the federal government has been shut down due to a funding
shortage from December 16 through January 5, 1996. Following
that furlough situation, Washington, D.C. was hit with a winter
blizzard, and these weather conditions closed the federal
government for January 8-10 and 12. Thus, today represents our
first day back in the office.

You advise us in your letter that unless you hear from us by
the close of business today regarding the First and Last timber
sales you will file a motlon of contempt based on the court’s
January 10, 1996 Order. As with all previous orders, we take the
Court’s directions seriously. We are aware of the Court’s ruling
on First and Last and the importance of prompt compliance.

We are alsoc mindful, however, that these sales are also the
subject of a motion for clarification and enforcement by the
plaintiffs in SAS v. Thomag Civ. No. 89-160(WD) before Judge
Dwyer. On November 3rd, 1995, Judge Dwyer stayed that motion
pending a ruling by Judge Hogan. Thus, we are in the process of
determining what filinge are required before Judge Dwyer before
releasing these sales. We will, of course, want to keep Judge
Hogan apprised of our actione in connection with these sales
before the District Court for the Western District of Washington.
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Wa are committed to complying:fully and promptly with Judge
Hogan’'s Order. We will be contacting you by Thursday to discuss
our next step. In the meanwhile, we certainly believe that any
motion for contempt would be improper.

Sincerely,

By:
Michelle Gilbert
Ellen M, Athas
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UNITED STATES DISTRICT COURT ‘
United States Courthouse
211 East 7th Avenue o
Eugene, Oregon 97401

(503) 465-6773 : - “ﬁﬁ"
&5 -

January 5, 1996

Michael R. Hogan
Chief Judge

James Sutherland

Mark C. Rutzick, Esq.

Assistant United States Attorney

701 High Street
Eugene, Oregon 97401-2713

888 S.W. Fifth Avenue
500 Pioneer Tower
Portland, Oregon 97204

Thomas C. Lee, Esqg.
888 S.W, Fifth Avenue, Suite 1000
Portland, Oregon 97204-2024.

Michelle Gilbert, Esq.
Environmental and Natural
Resources Division

PO Box 663

Patti Goldman, Esq. Washington D.C. 20044-0663
Sierra Club Legal Defense Fund
705 Second Avenue

Marianne Dugan, Esq.
Seattle, Washington 98104

Western Environmental
Law Center

Scott Horngren, Esq. . 1216 Lincoln Street

Haglund & Kirtley Eugene, Oregon 97401
101 SW Main Street, Suite 1800

Portland, Oregon 57204

RE: NFRC wv. Glickman, Civ. No. 95-6244-HO; ‘summary judgment
motions on *known to be nesting” issue

Counsel:

The court will issue its ruling on this matter shortiy. All
parties are hereby excused from their obligation to notify the
court under Local Rule 205-2(a).

Sincerely,

Chief Jugkje
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U.8. DEPARTMENT OF JUSTICE

GENERAL LITIGATION SECTION

601 PENNSYLVANIA AVENUE, N.W.

WASHINGTON, D.C. 20004

FAX NUMBER (202) 305-0506, 0267

CONFIRMATION NUMBER (202) 305-0503

PLEASE DELIVER TO:

To: Don Barry 208-4684
Bob Baum 208-3877
David Gayer
Dinah Bear 456-07563
Ted Boling 514-4231
Peter Coppelman 514-0557
Lois Schiffer
Jim Simon
Greg Frazier 720-5437
Mike Gippert, 690-2730
Jay McWhirter
Jim Perry
T.J. Glauthier 385-46239
Jeff Handy . (503) 326-3807
Nancy Hayes 208-5242
Elena Kagan 456-1647
Doen Knowlea (503) 326-6282
Jim Sutherland(503) 465-6582
Karen Mouritsen 219-1792
Kris Clark
Roger Nesbit (503) 231-2166
Chris Nelan 395-4941
Dave Shilton 514-4240
Al Ferlo
Anne Alny
Tom Tuchmann (503) 326-6254
Sue Zike (503) 326-7742
NUMBER OF PAGES: 15
DATE: January 17, 1996
FROM: Michelle Gilbert (202) 305-0460

MESSAGE:

NEFRC v, @lickman, 95-6244

Attached is a copy of NFRC’s Opposition to
Pilchuck Audobon’s Emergency Motion for a
Stay and Injunction Pending Appeal.

@oo1
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Mark C. Rutzick, OSB # 84336

Alison Kean Campbell, OSB #93011

MARK C. RUTZICK LAW FIRM

A Professional Corporation
500 Pioneer Tower

888 S.W. Fifth Ave.
Portland, Oxegon 97204-2089
(503) 499-4573

Attorneys for Plaintiff

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESOURCE
COUNCIL, an Oregon corperation,

Plaincirrf,
and

SCOTT TIMBER CO., VAAGEN BROS.

LUMBER INC.,
co.,
Plaintiff-intervenors,

ve.

DAN GLICKMAN, in his capacity
ag Secretary of Agriculture;
BRUCE BABBITT, in his capacity
ae Secretary of the Interior,

Defendants,
and

OREGON NATURAL RESOURCE
COUNCIL, et al.,

Defendant-intervenors.

and WESTERN TIMBER

1 -
PENDING APPEAL -
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Civil No. 95-6244-HO
Lead Case
Civil No. 95-6267-HO
Civil No. 95-6384-HC

Consvlidated Caages

NFRC’S OPPOSITION TO
PILCEUCK AUDUBON'S
EMERGENCY MOTION PFOR A STAY
AND INJONCTION PENDING
APPEAL

Manrk C. RUTZICK LAW FiRm
A Proleuiond Corptr ftion
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1 Introduction
2 Plaintiff Northwest Forest Resource Council ("NFRC") oppoées
3 Pilehuck Audubon’s motions for a stay pending appeal and an

4 injunction pending appeal. The motions are procedurally defec-
13 tive, factually unsupported and deficient under the governing

6 legal standards. The motions should be denied.

? Argument

8 PILCHUCK’S MOTIONS SHOULD BE DENIED BECAUSE PILCHUCK
HAS NOQO CHANCE OF SUCCESS ON THE MERITS, HAS NOT SHOWN

9 THAT ANY IRREPARABLE HARM WILL RESULT FROM AWARD AND
RELRASE OF THE SALEBS IN QUESTION, AND ITS MOTIONS ARE

10 PROCEDURALLY DEFECTIVE.
1 A. Standard ror stay pending appeal.
12 A court can grant a stay pending appeal only after consid-

13 ering:

14 (1) whether the stay applicant has made a
strong showing that he is likely to succeed
15 on the merits; (2) whether the applicant will
be irreparably injured absent a stay; (3)
18 whether issuvance of the stay will substan-
tially injure the other parties in the pro-
17 ceeding; and (4) where the public interest
lies,
18 1
| Hiltonm v. Braunskill, 481 U.S. 770, 976 (1887); Texaco Refining
19
And Marketing, Inc¢. v. Davis, 819 F. Supp. 148%, 1486 (D. Or.
20
1853) .
21 | ~
A stay requirxes either a probability of success on the
22
Iw merits or the presence of gerious legal questions. Lopez v.
23
Heckler, 713 F.2d 1432, 1435 (9th Cir.), rev’d in part on other
24
grounds, 463 U.S. 1328, 464 U.S. 879 (1983). A stay pending
25
appeal cannot be granted when the appellant has no chance of
26
| . MARK C. RuTZICK Law Finm
Pagef| 2 - NPRC'S OPPOSITION TO PILCHUCK AUDUBON'S A arare

EMERGENCY MOTTON FOR A STAY AND INJUNCTION 500 Pionser Tower

888 S.w. Fifth Avanua

PENDING APPEAL Portiand, OR 97204-2089

1307 aFHaD73 » Fop (O 295.0915




01/
21

1
1/

796
1671

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
- 28

Page

WED 14 15 FAX 202 272 6815 ENRD GEN LIT o008
n34994660 . MARK C. RUTZICK PAGE 84

NO1-SE06VIRBOG929, 1ES

success on appeal. Barber v, State of Hawaii, 42 F.3d 1185, 1199
(9th Cir. 1994).

A stay also requires a sghowing of irreparable harm or a
balance of hardshlps sharply tipped in the appellant’'s favor.
Lopez v. Heckler, 713 F. 2d at 143S. The applicant foxr a stay
must "substantiate the claim that irreparable harm is ’likely’ to
occur." Wisconsin Gas Ce. v. F.E.R.C., 758 F.24 669, €74 (D.C.
Cir. 1985). To establish the existence of irreparable harm and
the other regquired factors for a stay, the moving party must
"provid[e] specific facts and affidavits supporting assertions
that these factors exist." Michigan Coalition v. Griepentrog,
945 F.24 150, 154 (6th Cir. 1991).

B. 8Standard for injunction pending appeal.

An injunction pending éppeal requires congideration of three

factors:
(1) Have the movante established a strong
likelihood ¢f success on the merits? (2)
Doees the balance of irreparable harm favor
the movante? (3) Does the public interest
favor granting the injunction?
Warm Springs Task Force v. Gribble, 565 F_2d 549, 551 (9th Cir.
1977).
c. Pilchuck is not entitled to a stay pending appeal.

Pilchuck seecks a stay of this court’s injunction entered
January 10, 1996 ordexing the Forest Service and BILM to immedi-
ately award and release 15 previously-offered timber sales chat

are not currently enjoined by another court. (The court only

granted declaratory relief as to the four enjoined sales.)

MARK C. RUT21CK LaW Firm
a Motedeiona Cotporation
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1. P rall £ ive. Pilchuck has no standing to
appeal the court’'s injunction, or to seek a stay of the injunc-
tion, because it is not a party to the claims in the NFRC v.
Glickman case under which the injunction was issued. Pilchuck’'s
intervention in NFRC v. Glickman is limited to the claims
concerning the "Known to be nesting" exemption in section
2001 (k) (2) . Pilchuck is only an amicus curiae on the claims
under section 2001(k) (1), and a non-pari:y may not appeal an
injunetion or seek relief from the court.

The parties enjoined — the defendant Secretaries — have not
appealed the court’s injunction. In fact they previously
conceded their duty to award and release seven of the sales in

————

question (Last, First, éip, Tiptop, Gacorsonﬂ Boulder Krab and

BElk Fork) and awarded and released . the 1la two gales of that
group in November 1995. | (.SZ-T e 72«-*(7

2. Factuall . Pilchuck has submitted no

affidavitcs, documents or other evidence to show that any of the
timber sales will cause any irreparable harm. It has made no
showing of irreparable harm or hardship to itself. Nor has it
addressed or acknowledged the harm to NFRC and its member
companies, and the publi¢, that a stay would cause by denying
them the benefits of the congresesienally-mandated awarxd and

release of these sales.

In the earlier phase of this cage, the defendant Secretaries

1995 4njunction ordering the award and release of some 62 FY

MARK C. RUTZICK LAwW FIRM
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1991-95 sales. The defendants supported their motion with
declarations purporting to show the environmental harm that would
result frqm the sales in guestion — the very sort o0f evidence
Pilchuck has failed to submit.

Even with evidence of purpérted environmental harm in the
record, the Ninth Circuit denjed the stay pending appeal. It
found: "Although some hardship may result from either a grant or
denial of a gtay pending appeal, the balance of hardships does
not tip sharply in favor of one party or the other." Order,
October 25, 1995 at 1 (Attachment 1). With the balance of
hardehips inconclueive, the court denied the stay because the
likelihood of success was "negligible.® Id.

The same result 1is compelled here since Pilchuck has not
documented any environmental harm from the 15 sales in question,
while the harm to NFRC and icts members 1s evident from the
language of legislative history of section 2001 (k). Without
evidence of harm, the stay must be deniedq.

3. icient und ovae . ©  Since
Pilchuck has no right to appeal the injunction in NFRC v.
Glickman, it has no chance of success on its appeal, and there-
fore is not entitled to a stay.

Aes to the meritg of the issues decided by the court in its
January 10 order, Pilchuck also has no chance of success even if
it could appeal the order. Theicourt applied the straightforward
plain meaning of both sentences of section 2001(k) (1). Pil-
chpck’s arguments have consistently ignored the language of the

Manx C. RuTZiCk Law FiRm

A Mvoledond Covporadan

5 - NFRC’S OPPOSITION TO PILCHUCK AUDUBON'S Anortmyy ot L=
EMERGENCY MOTION FOR A STAY AND INJUNCTION 600 Pianecr Tower

388 3.vv, Fitth Avenue

PENDING APPEAL Portland, OR 97208.2089

{807 498.4870 = Pgx (B0T) 208-0818
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statute, and have given no meaning at all to the second sentence.
It has no chance of success on appeal.
D. Pilchuck iy not entitled to an injunction pending appeal.

1. Procedurally defectjve. Pilchuck’s motion for an
injunction pending appeal in its own case - where NFRC is a
defendant-intervenor — is also procedurally defective. Pilchuck
hae not identified the names or numbers of the sales it wants
enjoined. It merely seeks to enjoin an unspecified number of
"previously cancelled timber sales" — inecluding gales currently
at issue in NFRC v. Glickman and sales that have already been
avarded and released under geetion 2001 (k) — without identifying
what sales it refers to, what it means by "cancelled"” or how many
sales might be affected.

Pilchuck’s motion does not comply with Fed. R. Civ. P. 65(d)
as it is not specific and does not describe in reasonable detail
the act or acts it seeks to restrain.

2. Fac 1 T . Pilchuck‘s motion is totally
unsupported by any evidence, even the names of the sales it seeks
to enjoin. Since it has not identified the sales, it obviously
has not shown that any of the sales will result in any irrepara-
ble harm.

3. mg;cwmawm. Pilchuck has
not shown the "strong likelihood of pguccess on the merits"
required under Warm Springs Task Force v. Gribble, 565 F.2d4 at
551. It has no chance oOf success on the merits. The second
sentence of section 2001(k) (1) specifically addressec previously—

Mank C. RUTZIGK LAw Fram

A Prgtusmpng Cor poraton

6 - NFRC’'S OPPOSITION TO PILCHUCK AUDUBON'S s
EMERGENCY MOTION FOR A STAY AND INJUNCTION 285 Bon B e
PENDING APFEAL Portlond, OR 87204-2089

(6O 49D.aDTY v Fax (007] J95-0915
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1 || cancelled sales, where the bid bond was returned to rhe high

2 bidder, and requires the award and release of those sales.

3 Pilchuck has no answer to the plain meaning of the second
4 sentence of the statute, and no chance of success on appeal.
S Concluasion
6 Pilchuck’s motions for a stay pending appeal and an injunc-
? tion pending appeal should be denied.
8 Dated this 16th day of January, 1996.
.9 MARK C., RUTZICK LAW FIRM
A Professional Corporation
<10
|
11
By:
12 Mark C. Rutziek
Alison Kean Campbell
13 © Attorneys for Plaintiff
14
T
16
17
18
19
20 L
21
22
’e |
29
25
26
Mark C. Rutzicx LAw Firv
Page|| 7 - NFRC’S OPPOSITION TO PILCHUCK AUDUBON'S * P aornae & L
EMERGENCY MOTION FOR A STAY AND INJUNCTION s fegilionl
PENDING APPEAL | Portland, OR 972042088

1892 496-4673 » Fax {507) 295-0015
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SIERRA CLUB LEGAL
DEFENSE FUND, INC.

The Law Firm for the Environmental Movemeny

Sunrle, My, MeKioley Arnet Adame 303 Hoge Building, 705 Second Avenue, Seattle, WA 58104-1711  (206) 343-7340 £ax (206) 343-1526

January 12, 1996

Clerk of the Court

U.S. District Court of Oregon
240 U.S. Courthause

211 E. 7th

Eugene, QR 97401

Re: orthwest Fo Resoyrce a ral
ources Coupcil dam -Yn BIVENors 5~ 44-
Case), No, 95-6267-H C n datcd Case _95-6384-H ‘onsoljdated Case
Dear Clerk:

Enclosed for filing with the Court please find the original and one copy
of the following:

1) EMERGENCY MOTION FOR A STAY AND INJUNCTION PENDING
APPEAL;

2)  NOTICE OF APPEAL;
3) Check for Notice of Appeal Fee of $105.00;
4)  CERTIFICATE OF SERVICE.

Please file-stamp and return the extra copy to our office in the enclosed postage-paid
envelope.

Thank you for your cooperation.

Tina chkey
Assistant to Pattl Goldman
ecc: All Counsel

33

Boteman. Monmana  Denver, Colonde  Honoluly, Hawaii  Junesw, Aluka  Naw Odeans, Louisiana ﬁ
San Franciseo, Callfarnin ~ Tallohasser, Flands  Washington, D.C.

® a meriher nf Farvh Sharoo
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1| PATTI A. GOLDMAN (WSR# 24426)
RKRISTEN L. BOYLES (WSE$# 238085)
Bierra Club Legal Defense Fund
705 Second Avenue, Suite 203

3| Seattle, Washington 98104
(206) 343-7340

(N3

Attorneys foxr Plaintiffs

MARIANNE DUGAN (OSB# 93256)

61 DERORAH N. MAILANDER (OSBH# 952380)
Western Environmental Law Center
7k 1216 Lincoln Street

Eugene, Oregeon 37401

8 (503) 485-2471 '

9t Local Counsel for Plaintiffs

10

IN THE UNITED STATES DISTRICT COURT
11 FOR THE DISTRICT OF OREGON
12

NORTHWEST FOREST RESOURCE

131 COUNCIL, an Oregon corporation No. 95-6244-HQ
. {Lead Case)

14 Plaintiff,
v, No. 95-82&67-HO
15 {(Consolidated Case)

DAN CLICKMAN, gt al.,

B A A e P o ¥ ol JUNE N AU N N

16 No. 95-6384-HO

. Defendants, (Congolidated Case)

17

OREGON NATURAL RESOQURCES COUNCIL, EMERGENCY MOTION FOR A

18) st al. STAY AND INJUNCTION
PENDING APPEAL

19 Amigi/Defendantsg-Intervenors
Expedited Consideration

an Requested

21

22 Plaintiffs Pilchuck Audubon Society, Oregon Natural

23] Resourcas Council, Portland Audubon Society, Black Hills Audubon
241 Society, Wesptern Ancient Farest Campaign, Headwaters, Coast Range
25| Association, Friends of ElK River, Seattle Audubon Society,

26| Waghingten Environmental Council respectfully ask this Court to

27| stay pending appeal the injunction issued in its January 10, 1996

EMERGENCY MOTION FOR A STAY AND
INJUNCTION PENDING APPEAL ‘ : .
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1| order and to enjoin pending appeal logging of previously

2|| cancelled timber sales that have been awarded and released under
3| this Court’s injunction of QOctober 17, 1935,

4 Plaintiffs are filing & notice ©f appeal along wicth this

5§ motion and will seek a gimilar stay and injunction pending appeal
6] in the Court of Appeals later this week.

7 Pursuant to Rule 8 of the Pederal Rules of Appellate

8| Procedura, plaintiffs must crdinaxiiy first seek a slay and

9{ injunction pending appeal in the district court. This motion

104§ discharges that cbligation.

11 Thig Court ¢onsiders wmotiona for stays and injunctions

12| pending appeal under the same standaerd as motions [wur preliminary
13| injunction. See Warm Springs Dam Task Forge v. Gribble, 565 F.24
14§ 549, 551 (8th Civx. 1977). ¢[A] plaintiff may meet its burden [;c
15] merit 2 preliminary injunction] by demonstrating a combination of
16 | probable succesg on the meritg and a possibility of irreparable

17} injury." Caribbean Marine Serve. Co. v. Baldridge, 844 F.2d 668,

18l 674 (9th Cix. 1988). 1In deciding a motien for a preliminary
19| injunction, the court must consider: (1) plaintiffs’ likelihood
20 of mueccess on the merits; (2) whethexr the balance of irreparable

21| harm favors plaintiffs; and (3) whether the public interest

22 favers issuance of the injunction or restraining order.

231 Caribbean i Services Co. v, Baldridage, 844 F.24 €68, €74

24 (¢th Cir. 1988).

25 Plaintiffs recognize that this Court disagrees that

26| plaintiffs have a likelihood of succesding on the merita of their

27| appeal as demonstrated by the January 11, 1996 order that is the

EMERGENCY MOTION FOR A STAY AND
INJUNCTION PENDING APPEAL -2-
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subject of the appeal. However, because the standard for igsuing
a preliminary injunction balances the-Various factors, the
extreme harm that will be caused by logging during the pendency
of the appeal counsels in favor of issuance of a stay and
injunction pending appeal.

The old-growth trees that will be cut cannot be replaced.
The loss of valuable habiltat for various species, including many
thrcatened or endangered species, cannot be reversed. These
losses constitute irreparable harm in the purest sense. See
Amocg Production Co. v. Villa of Gambell, 480 U.S. S31, 545
(1987) ("Environmental injury, by its nature, can seldom be
adeguately remedied by woney damages and ig often of long

duration, i.e., irreparable.'),

Moreover, hecause this case presents a question concerning
the scope of Section 2001(k) (1), the Court of Appeal’s resolution
of this appeal will establish whether Lhese sales fall within
Section 2001(k) (1) at all. Most, if not all, of these sales were
cancelled hecause they violate existing envirommental laws, and
they cannot legally be logged in thgir cancelled form.
Accoxdingly, if these s;les are logéed during the appeal, and the
Court of Appeals decides that they fall entirely ouﬁside the
reach of Section 2001(k) (1), this Court’s orders would
erronecusly perxmit illegal logging.

Dlaintiffsc will scck expedition of the Court of Appeuals
proceedings so that this issue can be resolved by the Court of

Lppeals as goon as possible. A stay and injunction pending

l/

EMERCENCY MOTION FOR A STAY AND
INJUNCTION PENDING APPEAL . -3~
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appeal would prevent the irreparable harm from logging these

gales in the meantime.

Because plaintiffs plan to seek expedition in the Court of

Appeale later this week, this Court is asked Lo rule immediacely

on this motion.

DATED thig 12th day of January, 1396.

e

P TTI A. GOLDMAN (WSB# 24426)
KRISTEN L. BOYLES
Sierra Club Legal Defense Fund
705 Second Avenue,

Seattle, Washington

{(206) 343-7340

Attorneys for Plaintiffs

Local Counsel for Plaintiffs

S18gtay . mok

EMERGENCY MOTION FOR A STAY AND
INJUNCTION PENDING APPEAL

ENKD GhN LLL

woog

LIVEVAVI RV SV

(WSB# 23806)

Suite 203

DEBORAH N. MAILAND
Weatern Envirenmental Law Center
1216 Lincoln Street

Bugensa,

(503) 485-~-2471

98104

(OSB# 380)
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1| PATTI A. GOLDMAN (WSB# 24426)
XRISTEN L. BOYLES (WSB# 23806)
2| Sierra Club Legal Dafense Fund
705 Second Avenue, Suite 203

3| Seactle, Washington 98104
(206) 343-~734¢

Attorneye for Plaintiffs

MARIANNE DUCAN (C8BH# 9225¢)

3 DEBORAM N. MAILANDER (CSB# 92380D)
Wastern Environmental Law Center
7§ 1216 DLincoln Street

Eugene, QOregon 97401

al (503) 485-2471

9{ Local Counsel for Plaintiffs

10 IN THE UNITED STATES DISTRICT COURT
11 FOR THE DISTRICT OF OREGON
12
NORTHWEST FOREST RESOURCE
13| COUNCIL, an Qregon corporation No. 95-6244-HO
(Lead Casw)
14 Plaintiff,
v. No. 95-6267-HO
15 (Congolidated Case)

DAN GLICKMBN, et al.,

e S M e el ' b N e el o Ml e N

1€ No. 95-6384-HO
bafendante, (Consolidated Casge)

17 OREGON NATURAL RESQURCES COUNCIL, NOTICE QF APPEAL

18| et al. . _

19 gmici/bafendants-InterVEnors

26

2% Plaintiffs Pilchuck Audubon Society, Oregon Natural

22 Resources Council, Portland Audubon Society, Black Hills Audubon

23 Society, Western Ancient Forest Campaign, Headwdters, Coast Range

24 Association, Friends of Elk River, Seattle Audubon Society,

25 Washington Envirormental Council herxeby appeal to tha United

26 //

27 /7

NOTICE OF APPEAL -1-
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States Court'of Appeals for the Ninth Cirecuit from the £f£inal

oxder entered in thig action on January 10, 199§,

DATED this 12th day of January, 1996,

518notfce . mot

NOTICE OF APPEAL

KRISTEN L. BOYLES (WSB# 23806)
Sierra Club Legal Defense Fund
705 Second Avenue, Suite 203
Seattle, Washington 98104
(208) 343-73a0

Attorneys for Plaintiffs

~ Nl
"Wﬂ/gﬂ. { A7\ ;‘L (e -,
MARIANNE DUGAN (OSH #9325
DEBORAH N. MAILANDER (OSB# 92380)
Western Envirenmental Law Canter
1316 Lincoln Street

Bugene, OR 97401
(503) 485-2471

Local Counsel f£or Plaintiffs
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PATTI A. GOLDMAN (WSBH# 24428)
KRISTEN L. BOYLES (WSBH# 23806)
Sierra Club Legal Defense Fund
705 Second Avenue, Suite 203
Sgattle, Washington 98104
(206) 343-7340

w N s

Attorneys for Amici/Defendants-Intervenors

MARIANNE DUGAN (OSB# 93256)

¢! DEBORAH N. MAILANDER (CSB# 92380)
Western Environmental Law Center
-1 1216 Lincoln Street

Eugane, Oregon 57401

af (503) 485-2471

5] Local Counsel for Amici/Defendants-Intervenors

e IN THE UNITED STATES DISTRICT COURT
11 FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESOURCE

13§ COUNCIL, an Oregon coxporation No. 85-6244-HO
{Lead Case)

14 Plalntiff ’
v. No., 95-6267-HO
15 (Consolidated Case)
DAN GLICKMAN, et al..,

Vet N M Nl el St Sl M e T e’ Nt Ve

18 No. 95-6384-HO
befendants, (Comnsgolidated Case)
1
7 OREGON NATURAL RESOURCES COUNCIL,
184 gt al.
19 Armici/Defendants-Intervenors
a0
21
22 : CERTIFJCATE OF SERVICE
23 I am & citizen of the United States and a regident of the

»4 || State of Washington. I am over 18 years of age and not a parhy
25| to this action. My business address is 705 Second Avenue, Suite

261 203, Seattle, Washington 98104.

27
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On Januaxry 12, 1936, I served a true and correct copy of

EMERGENCY MOTION FOR A STAY AND INJUNCTION PENDING APPEAL

and NOTICE OF APPEAL by telefax and United States Mail, addressed

ag folleows:

James L. Sutherland
Aggistant U.3. Attorney
701 High St.

Bugene, OR 97401

FAX: (S541) 465~5582

Jean B, Williams

Ellen Kohler

James C. Kilbourne

Department of Justice

Env‘t & Natural Resourceg Div.
Wildlife & Marine Res. Section
601 Pennsylvania Ave. NW #3000
Waghington, D.C. 20044

FAX: (202) 305-0275

Kristine Olscon

U.5. Attorney

888 SW Fifth Ave., Ste 1000
Portland, OR 97204-2024
FaX: (503) 727-1117

Patxicia M. Dost

Schwabe, Williamson & Wyatt
Stes 1600-1800, Pacwest Centex
1211 s.W. Fifth Avaenue
Portland, OR 97204-3735

FAX: (503) 756§-2500

Geoffrey Gaxrver

Walls Burgess

Michelle Gilbert

Dept. of Justice

Env’'t & Natural Resources Div.
General Litigation Section
601 Pennsylvania Ave., NW,

8th Floor
Washington, DC
rax;

20044
(202) 305-0506

Mark Rutzick

S00 Pioneer Tower

888 SW Fifth Ave,
Portland., OR Q97204-2089
FAX: (503) 285-08915

Sgott Hormgren
Haglund & Kirtley
1800 One Main Place
101 8W Main
Portland, OR 97204
FAX: (B03) 228-1257

I, Tina Dickey, declare undex penalty of perjury that the

foregoing is true arnd correct.

Executed on this 12th day of

January, 1996, at Seattle, Washington. o

,«’/

Tina Dickey

L~
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HACLUND & KIRTLEY

ATTORNEYS AT LAW

ONE MAIN PLACE
101 $\W MAIN, SUITE 1800
PORTLAND, OR 97204

TELEPHONE (503) 225-0777
FACSIMILE (503) 2251257

January 12, 1996

VIA FAX AND REGULAR MATI

Ms. Michelle L. Gilbert
Mr. Geoffrey Garver

U.8. Department of Justice
Env. & Nat. Rea. Div.
" General Litigation Section
P. O. Box 663

washington, D.C. 20044

Mr. Jim Sutherland
Assgiptant U.S. Attorney
701 High Street

Eugene, Oregon 97401

Dear Ms. Gilbert and Messrs. Garver and Sutherland:

I am writing to request that you immediately direct the
Forest Service to comply with the District of Oregon’s Order
filed January 10, 1996 requiring the Forest Service to
"immediately award, release, and permit to be completed all sales
subject to Section 2001(k) (1) as declared in this Ordexr." Order
at 24.

Pete Quast of Roseburg Forest Products contacted Brenda
Woodard on the Siskiyou National Forest yesterday to obtain the
award of the First and Last Timber Sales which were not subject
to a preceding court injunction nor did the defendants oppose the
release of thege two sales in the litigation. Ms. Woodard said
that all the paperwork is complete to make the award. She
explained that the only thing standing in the way of award is
instructions she was given not to award the sales until next
Wednesday after the Justice Department makes a decision on how to
proceed. This delay in the award of the First and Last Timber
Sales is a direct viclation of Judge Hogan’s January 10, 1996
Order and we request that you immediately contact your client to
direct award of the First and Last Timber Sales by close of

BWH\Swhk7133
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HAGLUND & KIRTLEY
ATTORNEYS AT LAW

Ms. Michelle Gilbert
Mr. Geoffrey Garver
; Mr, Jim Sutherland

‘ January 12, 1996
Page 2

business today. Given that all the necessary paperwork to award
the First and Last Timber Sales is complete, that the defendants’
litigation position did not oppose the release of the First and
Last Timber Sales, and that Judge Hogan has crdered the immediate
release of these pales, there ies no reason for further delay of
the award. If the sales are not awarded and we do not hear from
you by the end of the day, Scott Timber will seek a contempt
order. Thank you for your attention to this matter.

s ffor

cott W. Horngren

Sincerfly,

cc: Mr. Pete Quast

SWi\swhk7133
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HAGLUND & KIRTLEY
ATTORNEYS AT (AW

ONE MAIN PLACE
101 5W MAIN, SUITE 1800
PORTLAND, OR 97204

TELEPHONE (503) 225-0777
FACSIMILE (503) 225-1257

January 15, 1996

VIA FAX

Ms. Michelle L. Gilbert
Mr. Geoffrey Garver

U.S. Department of Justice
Env, & Nat. Res. Div,
General Litigation Section
P. O. Box 663

Washington, D.C. 20044

Dear Ms. Gilbert and Mr. Garver:

Enclosed is a draft of a Motion of Contempt which we
intend to file unless the Forest Service awards Scott Timber Co.
the First and Last Timber Sales. I was able to contact Jim
Sutherland on Friday, but he informed me that you have decision-
making authority for this case. Since I was unable to contact
you on Friday, I will wait until the end of the day, Tuesday,
January 16, 1996 to file this contempt motion. As explained in
my Januaxy 12, 1996 letter to you, there is no reason to withhold
award of the First and Last Timber fales given the judge’s
decision, the government’s litigation position that the sales are
released under the Rescissions Act, and given the absence of an

injunction against these sales,
%//%_\

Scott W. Horngren

cc: Mr. Pete Quast
Mr. Jim Sutherland

H\swhk7143
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1  Michael E. Haglund, OSB 77203 ‘
2 Scott W. Horngren, OSB 88060 D
Shay S. Scott, OSB 93421 RAFT
3 HAGLUND & KIRTLEY ,
Attorneys at Law
4 1800 One Main Place
101 S.W. Main Street
5 Portland, Oregon 97204
(503) 225-0777
6 Attorneys for Plaintiff Scott Timber Co.
7
8 IN THE UNITED STATES DISTRICT COURT
9 FOR THE DISTRICT OF OREGON
10 NORTHWEST FOREST RESOURCE )
11 COUNCIL, an Oregon )
corporation, )
)
12 Plaintiff, ) No. 95-6244-HO (Lead)
3 ) No. 95-6267-HO (Consolidated)
1 v. ) No. 95-6384-HO (Consolidated)
)
14 DANIEL R. GLICKMAN, in his ) SCOTT TIMBER CO.,’S MOTION
15 capacity as Secretary of ) FOR ORDER OF CONTEMPT
Agriculture, BRUCE BABBITT, in ) -
16 his capacity as Secretary of ) (Expedited Hearing
Interior, ) Requested)
17 )
Defendants.
18 Scott Timber Co. moves for an order holding Defendant
19 pan Glickman, Secretary of Agriculture, in contempt of this
20 court’s Order of January 11, 1996 for his refusal to comply with
21 the order directing the immediate award of the First and Last
22 pimber Sales on the Siskiyou National Forest. This Motion is
23 .
24
25 .
26
RAGLUND & KIRTLEY
ATTORNEYS AT LAW
ONEL MAIN FLACE
FOWTUAND, OREGON 37204
Page 1 - SCOTT TIMBER CO.'S MOTION FOR ORDER TELEFDONE (03) 33507

OF CONTEMPT
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based on the accompanying Memorandum and on the Declarations of

Scott W. Horngren and Pete Quast.

Dated this day of January, 1996.

Scott W. Horngren

W ® 3 O ! o W N e

T N
N od W N M O

(%)
(o))

17
18
19
20
21
22
23
24
25
26

HAGLUND & XIRTLEY
ATTORNEYS AT LAW

JUITE
Page 2 - SCOTT TIMBER CO.'S MOTION FOR ORDER TELEFAORE (05) 3250777
OF co MPT ' . BWH\&whk7141
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1 Michael E. Haglund, OSB 77203 DRAFT
2 Scott W. Horngren, OSB 88060
Shay S. Scott, OSB 93421
3 HAGLUND & KIRTLEY
Attorneys at Law
4 1800 One Main Place
101 S.W. Main Street
5 Portland, Oregon 97204
(503) 225-0777
6 Attorneys for Plaintiff Scott Timber Co.
7
8 IN THE UNITED STATES DISTRICT COURT
9 FOR THE DISTRICT OF OREGON
10  NORTHWEST FOREST RESOURCE )
1 COUNCIL, an Oregon )
1 ‘corporation, )
)
12 Plaintiff, ) No. 95-6244-HO (Lead)
) No. 95-6267-HO (Consolidated)
13 v. ) No. 95-6384-HO (Consolidated)
)
14  pDANIEL R. GLICKMAN, in his ) SCOTT TIMBER CO.’S
5 capacity as Secretary of ) MEMORANDUM IN SUPPORT OF
1 Agriculture, BRUCE BABBITT, in ) MOTION FOR ORDER OF CONTEMPT
16 hie capacity as Secretary of )
Interior, )
)
17 Defendants.
18 Scott Timber Co. seeks an order finding Defendant
19 Secretary of Agriculture Dan Glickman in contempt of this Court’s
20 order of January 10, 1996 which directed the immediate awaxrd of
21 certain United States Forest Service Timber sales, including the
22 pirst and Last Timber Sales on the Biskiyou National Forest. The
23 Court’s order as to these two sales was direct and unambiguous:
24 Defendants are enjoined to immediately award,
25 release, and permit to be completed all sales
subject to section 200(k)(1) as declared in
this order.
26
GUAGLUND & XIRTLEY
ORE AT FEACE
Page 1 - SCOTT TIMBER CO.'S MEMORANDUM IN 101 S.W. MALN, SUTTE 1800

SUPPORT OF MOTION FOR ORDER OF

CONTEMPT

PORTLAND, OKEGON 97204
TELEPHONE (563) 2350771
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1  order, p.24.

2 As stated in the accompanying Declaration of Pete

3  Quast, the timber manager for Scott Timber Co., he was informed

4 Dby counsel of the order on January 10, 1996. The next day, he

5 telephoned the Siskiyou National Forest and spoke to Brenda

6 Woodard, the contracting officer responsible for the

7 administration of the First and Last Timber Sales. Mr. Quast

8 requested the immediate award of the sales. Ms. Woodard replied
9 that all the necessary paperwork had been completed, but that she
10 had been instructed not to award the sales while the Justice

11 'pepartment decided "how to proceed" in response to this Court’s
12 order of the previous day. Further) as stated in the Affidavit
13 of Scott W. Horngren, counsel for Secretary Glickman was informed
14 of the refusal to comply on January 12 and on January 16, 1996,
15 and offered no substantive response.
16 To prevail on a motion for contempt, a plaintiff must
17 establish actes of contempt by "clear and convincing evidence."

18 Balla v. Idaho State Board of Coxrections, 869 F.2d 461, 466 (Sth
19 cir. 1989), United States v. State of Oregon, 782 F.Supp 502, 508
20 (D.Ox. 1991). Reasonable doubts are resolved in favor of the

21 non-moving party. Once a prima facie case is established, the
22 npon-moving party assumes the burden of showing either substantial
23  compliance or inability to comply. Id.
24 The Declaration of Mr. Quast unequivocally establishes
25 defendant’s noncompliance with the Oxder. Bcott Timber Co. has
26

CONTEMPT SWH\awhk7142
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1  requested the award, the paperwork is ready, and the contracting
2 officer is under orders not to proceed. The Ordex admits of no
3 question on how the Justice Department, Secretary Glickman, or
4 Ms. Woodarxd are to proceed. They are to award the sales
5 immediately. Their refusal to do sc is patent contempt for the
6 Order of this Court. 1In light of the previous resistance
7 defendants have shown to obeying ordexs of this Court, it is
8 respectfully submitted that an order finding Secretary Glickman
9 in contempt is fully warranted.
10 Respectfully submitted this _ day of January, 1996.
11
12 HAGLUND & KIRTLEY
13 |
14 By :
Scott W. Hoxngren
15 Attorneys for Scott Timbexr Co.
16
17
i8
19
20
21
22
23
24
25
26
Page 3 - £COTT TIMBER CO.’'S MEMORANDUM IN 101 B.W. MAIN, SUITE 1800

SUPPORT OF MOTION FOR ORDER OF FORTLAND. OREGON #7304
CONTEMPT SHH\ swhk7142
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U.5. DEPARTMENT OF JUSTICE
ENVIRONMENT AND NATURAL RESOURCES DIVISION
GENERAL LITIGATION SECTION
601 PENNSYLVANIA AVENUE, N.W.
WASHINGTON, D.C. 20004

FAX NUMBER 305-0506, -0267, -0429
CONFIRMATION NUMBER (202) 305-0504

PLEASE DELIVER TQO:

To: Donn Barry 208-4684
Bob Baum 208-2877
Dinah Bear 456-0753
Ted Boling 514-4231
Peter Coppelman, 514-0557

Lols Schiffer,
Jim Simeon

Al Ferlo 514-4240
Greg Frazier 720-5437
Mike Gippert, 690-2730
Jay McWhirter
Tim Obst
Jeff Handy (503) 326-3807
Nancy Hayes 208-5242
Elena Kagan 456-1647
Don Knowles (503) 326-6282
Karen Mouritsen 219-1792
Roger Nesbit (503) 231-2166
Chris Nolin 395-4941

Jim Sutherland (503) 4&65-6582
Tom Tuchmann (503) 326-6254
Sue Zike (503) 326-7742

NUMBER OF PAGES:
DATE: January 16, 1996

FROM: Lisa Holden, (202) 305-0474

MESSAGE: NFERC v. Glickman and SAS v. Thomas.
(First and Last Timber Sales)
Attached is a letter from counsel for .
purchasers of the First and Last Timber Sale
and a draft motion for contempt seeking '
§3 immediate release of these sales.
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HACLUND & KIRTLEY
A:hORNEYSAWlJNV
ONE MAIN PLACE
10] SW MATN, SUITE 1800
PORTLAND OR. 07204

THELEPMONE (B03) 228.0777
FACSIMILE (803} 2281257

Januvary 12, 1996

VIA REQ MAIL

Ms. Michelle L. Gilbert
Mr. Geoffrey Carver

U.8. Department of Justice
Env. & Nat. Rea. Div.
General Litigation Section
P, O. Box €63

Washington, D.C. 20044

Mr., Jim Sutherland
Asslstant U.S8. Attorney
701 High Street

Eugene, Oregon 97401

Dear Ms. Gllbert and Mesers. Garver and Sutherland:

% am writing to request that you Ilmmediately direct the
Foreot Service to comply with the Distriet of Oregon‘s Order
filed January 10, 1996 requiring the Forest Sexvice to
timmediately award, release, and permit to be completed all sales

Bubject to Section 2001 (k) (1) ae declared in this Order." Oxder
at 24.

Pete Quast of Roseburyg Forest Products contacted Brenda
Woodard on the Siskiyow National Forest yesterday to obtain the
award of the First and Last Timber Sales which were not subject
to a praceding court injunction nor did the defendants eppose the
raleage of these two sales in the litigation. Ms. Woodard said
that all the paperwork is complete to make the award. She
explained that the only thing standing in the way of award is
instruetions she was given not to award the sales until next
Wedneaday after the Justice Department makes a decision on how to
proceed. This delay in the award of the First and Last Timber
Sales is a direct violation ¢f Judge Hogan’s January 10, 1926
Ordexr and we request that you immediately contact your client to
direct award of the First and Last Timber Sales by close of

BWH\owhk 7133
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HAGLUND & KIRTLEY
ATTORNEYS AT LAW

Ms. Michelle Gilbert

Mr. Geoffrey Garver

My, Jim Sutherland

January 12, 1996 -
Page 2 .

business today. Given that all the ngcessary paperwork Lo award
the Firpt and Last Timber Bales is complete, that the defendants’
litigation poeition did not oppose the release of the First and
Last Timber Sales, and that Judge Hogan has ordered the immediate
raleape of these sales, there is no reason for further delay of
the award. If the sales are not awarded and we do not hear from
you by the end of the day, Scott Timber will seek a contempt
order. Thank you for your attention to this matter.

G e

cott W. Horngren

Sincexgly,

¢c¢: Mr. Pete Quast

SHH\gwhiz7133
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HAGLUND & KIRTLEY

ATTORNEYS AT LAY

VONE MAIN PLACE
101 5% MAIW, SUITE 1800
PORTLAND, OR, 97204

TELEPHONE {503) p25-0777
FACSIMILE (S03) g0 - 1257

January 15, 1996

VIp FAX

Me. Michelle L. Gilbert
Mr. Geoffrey Garver

U.8. Department of Justice
Env, & Nat, Ren. Div,
General Litigation Section
P. O. Box 663

Waghington, D.C. 20044

Dear Ms. Gilbert and Mr. Garver:

Enclosed is a draft of a Motion of Contempt which we
intend to file unlegs the Porest Service awards Scott Timber co.
the First and Last Timber Sales, I was able to contact Jim
Sutherland on Friday, but he informed me that you have decimion-
making authority for this ¢ase. Since I was unable to contact
you en Friday, I will wait until the end of the day, Tuesday,
January 16, 1296 to file this contempt motion. Aas explained in
my January 12, 1996 letter to you, there ie no reason to withhold
award@ of the First and Last Timber Saleg given the judge’s
decision, the government’s litigation position that the salez are
released under the Resciszsions Act, and given the abeence of an
injunction against these sales.

Sinc

Scott W. Horngren -

cc: Mr, Pete pDuast
Mr. Jim Sutherland

SWH\xwhk7143
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1 Michael E. Haglund, OSB 77203
- Scott W. Horngren, OSB 88060 D
Shay 8., Seott, OSR 93421 ‘ AFT
2 EAGIUND & KIRTLEY
Attorneys at Law
4 1800 One Main FPlace
101 S.W. Main Street
5 Portland, Oregon 97204
(503) 225-0777
6 Attorneye for Plaintiff Seott Timber Co.
7
8 IN THE UNITED STATES DISTRICT COURT
9 FOR THE DISTRICT OF OREGON
10  NORTHWEST FOREST RESOURCRE )
11 COUNCIL.,, an Oregon )
corporation, )
)
13 Plaintiff, ) No. 95-6244-HO (Lead)
3 ) No. 95-6267-HO (consolidated)
1 v. ) No. 95-6384-HO (Consolidated)
)
14  DANIEL R. GLICKMAN, in hie ) SCOTT TIMBER CO,’S MOTION
15 Capacity as Secretary of ) FOR ORDER OF CONTEMPT
Agriculture, BRUCE BABBITT, in )
“6 hie capacity as Secretary of ) (Expedited Hearing
Interior, ) Requested)
17 )
Defendants.
18 Scott Timber Co. moves for an order holding Defendant
19 pan Glieckman, Secretary of Agriculture, in contempt of this
20 court’s order of January 11, 13596 for his refusal to comply with
21 the ordex directing the immediate award of the Firet and Last
22  7pimber Sales on the 8iskiyou National Forest. This Motion is
23 58 ¢ @
24 . 5 s
25 : s s
26
TIAGLUND &
B AT LAW
ONE MAIN FLACE
' POKTLAND, GREGON 37304
Page 1 - BSCOTT TIMBER CO.’S MOTION FOR ORDER TELEFIONE (503) 2254977

OF CONTEMPT
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Scott W. Horngren and Pete Quast.

Dated this day of January, 1996.

based on the accompanying Memorandum and on the Declarations of

i
2
3
4
5 —
c Scott W. Borngren
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

Page 2 - SCOTT TIMBER CO.’'S MOTION FOR ORDER
OF CONTEMPT

HAGLURD & XIRYLEY

SUTTE 3300

) GON 97204
TELEFRONK (308} 325-07T7

SWH\ ewhk7141
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1 Michael E, Haglund, OSB 77203 DRAFT
2 Scott W. Horngren, OSB BBQ6O
Shay S. 8Scott, OSB 93421
3 HAGLUND & XIRTLREY
Attoxrneys at Law
4 1800 One Main Place
101 S.W. Main Street
5 Portland, Oregon 87204
(503) 2258-0777
6 Attorneys for Plaintiff Scott Timber Co.
7
8 IN THE UNITED STATES DISTRICT COURT
9 FOR THE DISTRICT OF OREGON
10 NORTHWEST FOREST RESOURCE )
COUNCIL, an Oregon )
11 corporation, )
)
12 Plaintiff, ) No. 95-6244-HO (Lead)
1 ) No. 95-6267-H0O (Consolidated)
3 V. ) No. 85-6384~HO (Comsolidaten)
)
14  pANIEL R. GLICKMAN, in his ) ECOTT TIMBER CO.'S
15 capacity as Secretary of ) MEMORANDUM IN SUPPORT OF
Agriculture, BRUCE BABRBITT, in ) MOTION FOR ORDER OF CONTEMPT
16 hie capacity as Secretary of ) '
Interior, )
)
17 Defendantsg.
18 Scott Timber Co. seeks an order f£inding Defendant
19 Secretary of Agriculture Dan Glickman in contempt of this Court’s
20 order of January 10, 1996 which directed the immediate award of
21 certain United Statesn Forest Service Timber sales, including the
22 First and Last Timber Sales on the Siskiyou National Forest. The
23 Couxt’s order asgs to these two sales was direat and unamblcuous:
24 Defendants ara enjoined to immediately award,
g releage, and permit to be completed all sales
subjeat to mection 200(k) (1) as Geeclared in
this order. ‘
26
NAGLUND & TRy
e AL
Page 1 - SCOTT TIMBER CO.'S MEMORANDUM IN Lo B WAL, SUMIE Le
SUPPORT OF MOTION FOR ORDER OF TELEPRONE (583) 1180777

CONTEMPT
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1 order, p.24.

2 Az estated in the accompan;ing Declaration of Pete

3 Quast, the timber manager for Scott Timber Co., he was informed

4 Dby counsel of the order on January 10, 1996, The next day, he

5 telephoned the Siskiyou National Forest and spoke to Brenda

& wWoodard, the contracting officer responsible for the

7  adwministration of the First and Last Timber Bales. Mr. Quast

8 reguested the immediate award of the sales. M3, Woodard replied
9 that all the necessary paperwork had been completed, but that she
10 had been instructed pot to award the spales while the Justice
11  pepartment decided "how to proceed" in reéponse to thig Court's
12 order of the previous day. Further, as stated in the Affidavit
13  of Scott W. Horngren, counsel for Secretary Glickman was infoxmed
14 of the refusal to comply on January 12 and on January 16, 1896,
15 and offered no pubstantive response.

16 To prevail on a motion for conﬁempt, a plaintiff must
17 establish acts of contempt by "clear and convincing evidence."
18 PRalla v, Idaho State Boaxd of Coxxections, B69 F.2d 461, 466 (9th
19  cir, 1989), United States v. State of Qreqon, 782 F.Supp 502, 508
20 (D.Oxy. 1991)., Reasonable douSts are resolved in faver of the

21 non-moving party. Once a prima facie case is egtablished, the
22 pon-moving party assumes the burden of showing either subgtantial

22 compliance or inability to comply. Id.

24 The Declaration of Mr, Quast unequivocally establishes
25 defendant’sa noncompliance with the Order. Becott Tiwber Co. has
26
BAGLUND & KIRTLEY
B
Page 2 - SCOTT TIMBER CO.'S MEMORANDUM IN 105 3. W, PAIN, Btral 1300
SUPPORT OF MOTION FOR QRDER OF O ITRONE (e e ATrT
CONTEMPT

EWH\aWhk7142
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1 requested the award, the paperwork is ready, and the contracting
2 officer is under orders not to proceed. The Oxdexr admite of no
3 question on how the Justice Department, Secretary Glickman, or

4 Mz. Woodard are to proceed. They are to award the sales

5 immediately. Their refusal te do so is patent contempt for the
6 order of this Court, In light of the previous resistance

7 defendants have shown to okeying orders of this Court, it is

8 respectfully submitted that an order f£inding Secretary @Glickman
9 in contempt is fully warranted.
10 Respectfully submitted this _ ___ day of January, 1996.
11

12 HAGLUND & KIRTLEY

13
14 By

Scott W. Horxngren

15 Attorneye for Scott Timber Co.
ile |

17

by ]

19

20

21

22

23

24

25

26

Page 3 - SCOTT TIMBER CO,*'S MEMORANDUM IN 1o 8w, MATN, SUITE 1000

SUPPORT OF MOTION PFOR ORDER OF OME (503) 2258777
CONTEMPT

SHH\awhk71e2
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PLEASE DELIVER TO:

15:28 (+3

ENVIRONMENT AND NATURAL RESQURCES DIVISION

.FAX NUMBER 305-0506,
CONFIRMATION NUMBER (202) 305-0504

To:

U.3. DEPARTMENT OF JUSTICE

GENERAL: LITIGATION SECTION

WASHINGTON, D.C.

Don Barry

Bob Baum

Dinah Bear

Ted Roling

Peter Coppelwan,
Lois Schiffer,
Jim Simon

Al Ferleo

Greg Frazier

Mike Gippert,
Jay Mcwhircer
Tim Obst

Jeff Handy {(503)

Nancy Hayes

Elena Kagan

Don Knowles (503)

Karen Mouritsen

Roger Nesbit (503)

Chris Nolin

Jim sutherland(503)

Tom Tuchmann (503)

Sue Zike (503)

NUMBER OF PAGES: 4

DATE: December 21, 1995

FROM: lLisa Holden,

MESSAGCE :

NFRC v. Glickman (Boulder Krab Sale)
Attached i1s Scott Timber Co’s Notice of
Filing re: Memorandum of Agreement For

-0267,

601 PENNSYLVANIA AVENUE, N.W.
20004

208-4684
208-3877
456-0753
514-4231
5).4-0557

514-4240
720-5437
690-2730

326-3807
208-5242
456-1647
326-6282
219-1792
231-2166
395-4941
465-6582
326-6254
326-7742

(202) 305-0474

Boulder Krab Timpber Sale.

-0429

@1001/004

P
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1  Haglund, OSB 77203
Scott W. Horngren, OSB 88060
2 ghay S. Scott, OSB 93421
HAGLUND & KIRTLEY
3 Attorneys at Law
1800 One Main Place
4 101 S.W. Main sStreet .
Portland, Oregon 97204
5 (503) 225-0777
6 Attorneys for Plaintiff Scott Timber Co.
7
8 "IN THE UNITED STATES DISTRICT COURT
9 FOR THE DISTRICT OF OREGON
10 NORTHWEST FOREST RESOURCE )
COUNCIL, an Oregon ) No. 95-6244-~HO (Lead)
11 corporation, ) No. 95-6267-HO (Consolidated)
) No. 95-6384-HO (Consolidated)
12 Plaintiff, )
) SCOTT TIMBER CO.'’S NOTICE OF
13 v. ) FILING RE: MEMORANDUM OF
) AGREEMENT FOR BOULDER KRAB
14  DANIEL R. GLICKMAN, in his ) TIMBER SALE
capacity as Secretary of )
15 Agriculture, BRUCE BABBITT, in )
his capacity as Secretary of )
16 Interior, )
)
17 Defendants.
18
19 Scott Timber Co. hereby files a Memorandum of Agreement
20 dated December 11, 1955 between Scott Timber Co. and the Forest
21 Service regarding elimination of road construction to Unit 4 of
22 07
23
24 ' . H
2 77
26 . -
BAGLUND & KIRTLEY
- SO
Page 1 - SCOTT TIMBER CO.’'S NOTICE OF FILING dot Sw. MAD, SUITE 100
RE: MEMORANDUM OF AGREEMENT FOR ¢ TELYPHONE (503) 2240777

BOULDER KR2R TIMBER SALR ‘EwH\awhk7041
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1 the Boulder Krab Timber Sale and substitution of helicopter

2 logging. Also Unit 3 will be harvested without specified road
3 comstruction.

4 Dated this [[ﬁgday of December, 1995.

5 & KIRTLEY

6

7

s%tt W. Horngren

8 Attorneys for Pla;ntiff

5 Scott Timber Co.
10

11
12
13
14
15
16

17
18

19
20

21

22

23

24 ,
25

26

ATTORNEYS AT LAW"
Page 2 - SCOTT TIMBER CO.’S NOTICE OF FILING SeVS put SOere e
RE: MEMORANDUM OF AGREEMENT FOR . TELIFRONE (s 120777

BOULDER KRAE TIMBER SALE . SwH\awhk7041
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DEC-u-—l.SSS 1S5t46 ROSEBLRG FOREST PRODUCTS Sg3 679 6548 P.@282

n United States Forest Siskiyou 200 NE Greenfield Road

§2¢) Dapartment of Service National PQ Box 430
Agriculture . Forest Grants Pass, OR 97326-0242

Reply to: 2450 Ueoember 11, 1925
Subject: Boulder Xrab Timber Sale, Contract No. 074235

To: Files

JMEMORANDUI_OF AGREEMENT

Between Scott Timber Company and the Forest Service, we have agreed in concept
Lo change the logging systems for harvesting timber Boulder Krab Timber Sale.

We have agreed to the following changes:

1. Unite T =md J will both be helicopter yarded. Unit 4 will be chan ed frcm
skyline yarding to helicopter yarding. The contraet bid price wil
adjusted to reflect the increase in logglng wosis.

2. Specified Road 3353-220 sep IT will not beconstructed to Unit 4. A
docrease in Purchaser Credits will be made to reflect this change.

3. Unit 3 was originally desiened to have a specified road (Road 3353-222)
built. Instead of constructing this road, a larger yarder will be used and
a 300 foot long temporary road may need to be built to aceess the unik. Tae
contract bid price #ill be adjusted to reflect the increase in lozzZing costs
and Purchaser Credits will be degreased.

The signatures below aignify the intent of both parties to incorporate these
changes into a formal contract modification after the appropriate field and
appraisal work have besn ecapleted.

.BREHDn L. d‘éﬂn P. CO ;%- ; '

Contracting Officer Purchaser Repraventative

cC: Powers ED

@' Caring for the Land and Secving Peopie

- F§-6200-38 (7-0%)
TOTAL P.B2
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ENVIRONMENT AND NATURAL RESOURCES DIVISION

FAX NUMBER 305-0506,
CONFIRMATION NUMBER (202) 305-0504

PLEASE DELIVER TO:

To:

NUMBER OF PAGES:

601

U.£. DEPARTMENT OF JUSTICE

GENERAL LITIGATION SECTION

PENNSYLVANIA AVENUE, N.W.

WASHINGTON, D.C. 20004

Don Barry

Bob Baum

Dinah Bear

Ted Boling

Peter Coppelman,
Lois Schiffer,
Jim Simon

Al fFerlo

Greg Frazier

Mike Gippert,
Jay McWhirter

Tim Obet
Jeff Handy (503)
Nancy Hayes
Elena Kagan
Donn Knowles (503)

Karen Mouritsen

Roger Nesbit (503)
Chris Nolin

Tom Tuchmann (503)
Sue Zike (503)

Lo

DATE: December 21, 1995

FROM: Lisa Holden,

MESSAGE :

-0267,

208-4684

208-3877

456-0753
514-4231
514-0557

514-4240
720-5437
690-2730

326-3807
208-5242
456-1647
326-6282
219-1792
231-2166
395-4941
326-6254
326-7742

(202) 305-0474

NFRC v. Glickman (Discovexy)

Attached is a Notice of Filing re:
Service and BLM discovery responses and the

-0429

Forest

Declaration of Bonnie Phillips-Howard
describing the negotation process under

Section 318 (f).

@oo1/0186
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1| PATTI A. GOLDMAN (WSB# 24426)
KRTSTEN T.. ROYLES (WSR# 23206)

2| Sierra Club Legal Defense Fund
705 Second Avenue, Suite 203
2 Sealtle, Washington 92810a
{206) 343-7340
4 .
Attorneys for amici/Defendants-Intervenors
> MARLANNE DUGAN (OSB# 93256)
g | PEBORAH N. MAILANDER (OSB# 92380)
Western Environmental Law Center
74 1216 Lincoln Street
Eugene, Oregon 27401
af (503) 485-2471
gl Local Counsel for Amici/Defendants-Intervencrs
8 \
10
IN THE UNITED STATES DRISTRICT COURT
11 FOR THE DISTRICT OF OREGON
12

NORTHWEST FOREST RESQURCE

13| COUNCIL, an Oregon corporation No. 55-6344-HO
{Lead Cage)

V. No. 895-6267-HO

15 (Conegolidared Case)

DAN GLICKMAN, et al.,
No. $85-63B4-HO

L W W L W L L W W R Dy )

16 pefendants, {Consclidated Case)

17 OREGON NATURAYI, RESOURCES COUNCIL, NOTICE OF FILING

18] et_al. .

19 amici/Defendanls-Tnlervenors

20 Plaintiffs hereby file the declaration of Bonnie Phillips-
23 Howard, which describes the proceass that led to the termination
a2 of 650 million board feet of timber sales under Section 218 (f) (1)
23 of Public Law No. 101-121, 103 Stat. 745. At the hearing held on
24 December 13, 1995, guestions arose concerning this process and
26 the status of timber sales cangealled pursuant to it. This

26 declaration seeks to clarify any confusion that arose.

27

Plaintiffs are alsa filing the Federal Defendants’ Answers,

NOTICE OF FILING . -1-
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1| Responses and Cbjections to Plaintiffs’ First Set of

21 -Interrogatories and Requests for Document Production to Secretary
2| BRabbitt and Bureau of Land Management (transmitted by facsimile
1) te plaintiffs’ counsel on December 11, 1925). The firsat second

5| page is missing, and the third page overlaps the fourth.

g Plaintiffs have not yet'received a complete copy of the regponses

2 by mail, but will provide the Court a copy When they receive

gl them.

ol In response Lo interrogatory S5(k) on page 25, the Bureau of
10f Land Management ("RLMY) uges the term "offar" in connection with
11| the offer of a timber sale .contract te qualiried bidders in the
12| event that the -high bidder is ineligible. In response to
13| interrogatories 5(m) and 7, BLM indicates that its award of a
14 contract is its acceptance of the high bidder’s offer. Notakly,
15| BLM’s answers to plaintiffs® interrogatories do not describe the
1¢|| auction process as an "offer' by the government of a timber sale
17| contract. The use of the texrm "offer"” in the BLM's reesponses to
1g| plaintiffs’ interrogatories undercuts the assertion in the
19| government's ¢ppesition to plaintiffg’ motion for preliminary
2ol injunction. which suggests that the auction constitutes a
21| government offer of a timber gale contract.

22 In addition, BLM's responses to plaintiffs’ interrogatories
23] indicate thar the standard contracts used by BLM rontain breach
na | of contract and cancellation clauses that allow contract

25| cancellations and modifications when necessary to protect

2g ] threatened, endangered, or sensitive species. BLM Resgponse to

271 Interrogatory No. 5(n) & (@). Since SeclLion 2001i(k) (1) calls for

NOTICE OF FILING -2-
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1| completion of timber sale contracts pursuant to the originally

2| advertised terms, and the timber sale prospectus and standard

3| contracts are part of those originally advertised terms, these

a clauses may be inveked to modify and even cancel timber sale

5| contracts subject to Section 3001 (k) (1). Similarly, if these

gl clauses were invoked prior to enactment of the Remcissions Act to
7] cancel or wodify a timber sale concract, Secclon 2001(k) (1) s

s reference to the originally advertised terme essentially

¢ grandfathers in those changes.

10 Moreovar, in response to interrogatory no. S5(g), BLM

11 ] explains chat, under coatract law principlées, BLM parmits the

1a2f high bidder to withdraw its bid, in which case the bid bond is

43| returned, if the bid 1s not accepted within a reasonable period:
14| of time, normally 90 days. BLM describes other situations in

15 which the bid bond of a the high bidder may be returned, only omne
1¢ | ©f which involves a BLM decision that proceeding with the

17| contxact is pot in the best interests of the government. Id. No.
18| 5(a) (3).

1.9 Plaintiffs are also filing copies ¢f Forest Service Stamdard
20| Form 2400-17 for certain timber sales. In respoase to

21| plaintiffs’ request for production of documents;-the Forest

25 Service provided copies of Standazd Form 2400-17 £or seme, but

23| not all, of the timber sales at issue in this case. This form is
24 2 report on a particular timber sale that contains entries for

a5 | the forest, ranger district, acreage in the eale, bid date, bids
ngll received, high bidder, and contract date, if any. The forms

27| released in discovery appeazr generally to have been genexated at
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1§ the time of an auction for the timber sales, and rarely were

2| uwpdated to reflect events that occurred subsegquently.

3 Some of these forms reflect a contingency that prevented the

2| award of the sale at the time of the auction. =Bxhibit A. Fox
s example. the form for the Bugout timber sale on the Wallowa-
¢l Whitman National Forest notes that the award of the contract was
721 withheld for consultaticn on threatened galmen. In the December
gl 8., 1995 reply memorandum to NFRC’s third motion for summary
o judgment and wotion for clarification, the federal defendants
10| attached as Exhibit C to the Tenth Declaratien of Jerry L. Hofer
11l the timber sale prosgpectus for the Bugout timber sale, which
12| informed the potential bidders prior te the auction that the =ale
13 Wwas in consultation over its effects on chinock salmon listed as
14| threatened under the Endangered Species Act. Specifically, the

15] Prospectus states:

16

17 [Tlhis sale will be auctioned, but NOT awarded until
18 conenltation has been complated. The result of

19 consultation may require that ¢hanges be made before
20 tha timbhar sale can be awarded, The high bidder will
21 have the opportunity to agree to the changes prioxr to
22 executing the contract. If the high bidder doez not
23 agree to the changes, the Forest Service will reject
2a all bids and may reoffer the sale.. . . If consultation
25 indicates that the project canneot proceed, all bhids
PTS will be rejected.

27
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1| The prospectus alsoc referred to the bidders teo the timber sale

2l contract provision that permits modifications and cancellation

3] because 9f a sale’'s «ffects on threatened or endangered species.
4 The BLM has not yet provided plainkiffs the timber sale

5| prospectuses in discovery. However, since the government has

¢l represented that it informs all prospective bidders that the

n | government has the right to reject all bids and c¢ancel a timber

g sale for environmental reaseons, and since it provided moxe

g specific notice of the pending consultation and contingent nature
10 .of the auction for the Bugout sale, it ig fair to assume that

11 such notice is routinely provided at the time of the auction for
12| known contingencies.
13 Since administrative appeals generally must be filed before
14| the time an avetion is held. and litigation under Section 318 had
15 to ba commenced before the auction, tThe potentlal bidders likely
16| received motice of thesa contingencies with respect to the
17| Section 318 sales challenges within 15 days of the advertisement
18| -- Cowboy. Nita, South Nita, First, Last, Garden, Boulder Krab,
19 ana‘Elk Fork and the sales subject to administrative appeala —-
20l Blue Ford, Stagecoach, Bald, EBagle Ridge Houselog, and Humpy

51} Mountain -- as well as any others that had known specific

a2l contingencies at the time of the auctiom.

23 standard Forw 2400-17 notes such contingencies for the

24 ] following timber sales: Allen (award withheld forx consultation
25| ©n salmon); Bald (appeal); Banty Salvage (appeal) ; Berry Bushel
5g || (legal challenge under Section 318); Bugout Salvage (award

27| withheld for conaultation on salmon); Cantrell (sawmc); Cowboy
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1l (lawsuit); Enola (appeal)} Catorson (appeal); Head (litigation):

21 Holdaway 2 (appeal); Horn Salvage (award withheld for

3| consultation on salmon); Johnson Salvage (appeal): Mister Rogers

4 (litigation): Micholsen €alvage 1 (figh and wildlife

5| consultation); Park Salvage (award withheld for consultation on

g| salmon); Prong Salvage (award withheld for consultation on

21 salmorn); RD Salvage (award withheld for consultation on salmon) ;
a| Reeky (award pending decision by Fish and Wildlife); Stagecoach
9f (appeal); Sulphur (legal challenge under Section 318); Sweet Pea
10f (@ward withheld for salmon Consultétions); Tanhorse (appeal);

11| Tanya (same); Tenmile 508 (temporary restraining order -- spotted
12| ewl litigatien); Tiptop (appeal); Tower Salvage (appeal); West
13| Beoundary (award withheld due to request for advisory hearing);
14 Willy (appeal).

15 sStandard Fofm 2400-17 algo notes contingencies that arose
16| with regpect to the high bidder. Exhikit C. Thus, several

17| contracts were not awarded pending an equal employment

18| opportunity compliance review, gee, g.g., Caraceo Cat & Clear

19| €reek, and others were not awarded pending a review of the high

20| bidder’s financial qualifications. See, g.g9., OLf Broadway.
21 Finally, Standard Form 2400-17 reflects that the Forest

22 ] Service cancelled the following timber sales: Blue Foxd

23] ("cancelled due to appeal"); Boulder Krab ("All bids rejected per
24| RF decision to withdraw the sale'): Cowboy ("eancelled & returned
25l bid bonds, never awarded”); Elk Fork ("All bids rejected per RF
26l decision to withdraw the sale"); Garden (all bids rejected):

27 Holdaway 2 (rejected bids because spotted owl habilcac area) ;
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1| Locust (male cancelled); Nita (cancelled per Seattle Audubon

2 lawsult); South Nita (same); zepzoduged in Exhibit B.

3| Interestingly, the Fourest Scrvicve used the terms cancelled and
4] withdrawn to reflect the action that it took with respect to

gl cextain timber sales -- Blue Ford, Boulder Krab, Cowboy, Elk

gl Ferk, Locust, Nita and South Nita.

2 PlainlLifls will be seckiny additional inforwamlicon L

gl discovery to ascertain the originally advertised terms for the
9§ various timber sales that were cancelled or modified prior to
1o July 27, 1995. Since Section 2001(k) (1) requires completion of
11 timber sale contracls under those uriginally advesllised Lerms,
12| this information will assist the parties and the Court in

13| determining the extent to which contraect medifications and

14§ cancellations continue to have legal effect under Section

15[ 2901 (k) (1).

1€ DATED this 18th day of December, 1995.

17 —["

18 PATTI A. GOLDMAN (WSB# 24426)
RRISTEN L. BOYLES (WSR§# 23806)

19 Sierra Club Legal Dafenss Fuand
705 Secopnd Avenue, Suite 203

20 Seattle, Washington 98104
(206) 343-7340

21 Attorneys for Plaintiffs

22 )

23 4 Qﬂr‘ .
MARIANNE DUGAN "( B #3923

~4 western Envirommental Law Center

’ 1216 Lincoln Street

25 Eugene, OR 97401
(503) ae85-2471

26 Local Counsel for Plaintiffs

27
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PATTI A. COLDMAN (WSB¥ 24426)
KRISTEN L. BOYLES (WSBH# 22806)
Sierra Clubk Legal Defense Fund

705 Second Avenue,

Suite 203

Seattle, Washington 98104

(206) 343-7340

Attorneys for Amici/Defendants-Intervenors

MARIANNE DUGAN (0SB

# 93256)

DEBORAH N. MATILANDER (OSB# 92380)

Western Environment
1216 Lincolin Street
Bugene, Oregon 9740
(503) 4B5-2471

al Law Center

1

Local Counsel for Amigci/Defendanteg-Intervenors

IN THE UNITED STATES DISTRICT COURT

NORTHWEST FOREST RE

COUNCIL, an Oregom coryporation

Plaintiff,

h's

DAN GLICKMAN, et al.,
Defendante,

OREQON NATURAL RESQURCESR

COUNCIL, et al.,

Amici/Defendants

FOR THE DISTRICT O ORHEHGON

SOQURCE .
No. 95-6244-HO
{Lead Case)

No. 95-6267-HO
(Conselidated Cage)

No, 895-6384-HO
(Consolidated Case)

DECLARATION OF BONNIE
PHILLIPS-HOWARD

-~Intervaenors

L N S T N N N )

I, Beonnie Phil

follows:

1. I live in Stanwood, Washingteon, and I am currently Vice

President and Conse

Society. In 1989,

In spring of 19889,

Ancient Forest allj.

lips-Howard, hereby declarxe and state as

rvat.ion Chair for cthe Pllchuck aAudubon
I served as Preaident of this organization.
I became the Washington State Chair of the

ance, an alliance of over 100 environmental
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1| organizations working for protection of ancient forests in the
5| Pacific Northwest .

3 2. Pilchuck Audubon Society, a chapter of the Natienal

4| Audukon Seciety., with about 1500 members primarily in Snohomish
g County and Camano Island, has made the protection of ancient

¢ ferests a high priority every year since 1987. Our primarily

71 fotus has been the MU. Baker-Snogqualmia National Porest, but we

s| have also been inveolved in many state, regional and national

o effoxts.

10 5. In 1987-1990, we mapped old growth on the Mt.

11| Baker-sSnogqualwmie National Forest as part of National Audubon

1z Society s Adopt-a-Forest program, and throughout the years have
13| Tegularly held conferences and workshopg to train and inform

14] citizens on getting invelved in their National Forests.

15 4. We have many cooperative programs with the U.S. Forest
16l Service. In 1991, we began a model Eyes on Wildlife program.with
17| the Mt. Baker-Snoqualmie and Olympic National Forest, Black Hills
18| Auvdubon Society and the Washington State Department of Fish and
19| Wildlife, and in 1994, we received a National Achicvement Award
0] £rom the U.S, Forest Service for ocur effort. We have other

21 ongoing partnership efforts such as jointly sponsoring a yearly
22 Festival of the River en the Stillaguamish River, and our

-3 successful Trees for Life program.

24 5. Pilchuck Audubon Society believes in cooperation

ag || whenever possible, but there are times when we feal agencies are
2g | in violation of environmental laws, and challenging this through

27 a2dminiscrative appeals and litigatieon may be ourx only recourse.

DECLARATION OF BRONNIE PHILLIPS-HOWARD . -2-
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1t Pilchuck Audubon Society has been a plaintiff an all the spotted
2l oWl lawsuits against both the U.S. Forest Service and the U.S.

31| Fish and Wildllfe Service. We have also been plaintiffs on the
4| marbled murxelet ligting petition and resultant litigation.
g 6. Because of our long term involvement in the Mt.
| Paker-Snoqualmie National Forest, we became familiar with all of
71 the timber sales on this Forest thak were enjoined by Judge

gl William Dwyer in February of 1989. I, and Pilchuck Audubaon

g Society, tried to convince Members of Congress not to pass
10 Section 318, a rider to the Appropriations Bill that would undo
11 Judge Dwyer g ilnjunction and take away ciﬁizen rights to

12l challenge illegal forest management practices,

13 7. Unfortunately, we lost that effort, and in OQOctober,
1a) 1989, Section 318 was signed and became law. Section 318
15| wandated intensive logging of the western ancient forests. It

16l was a very bitter pill for citizens who worked to protect anaient
17| forests to swallow. Many of these areag have become familiar and
18| Peloved throughout the years. The scientific understanding was
19 such ac che time that sclentists, agenéy Tresource personncl,

20| pelitical decision makers and citizens were just beginning to

21 undérstand the needs of plant and animal species who depend on

22| ancient forests. The following year, 1890, scientists stunned

23| the Pacific Northwest with release of a report that showcd the

24| critical dwportance of prepserving large blocks of the remaining
25l ancient forests to protect the northern spotted owl. Bwery

26 | agency-led escientific report since that time has documented

27 further the need to protect much, oxr all, of the remaining

DECLARATION OF BONNIE PHILLIPS-HOWARD -3-
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habitat for old-growth dependent species.
8. Section 318(f) (1) regquired the Forest sService to provide

the plaintiffs in Seattle Audubon Scociety V. Robertson a ligt of

sales prepared for offer in fiscal year 1989 that contained at

n ™ w N

least 40 acres of puitable spotted owl habitat., These were the
¢l sales that had been enjoined by Judge Dwyer. Within 14 days
7 after receipt of that list, we wexe requixed by Section 318 (f) (1)
sl to reach an agresment with the Forest Sexvice releasing 1.1
g} billion board feet. If we did not reach such an agreement, the
10| Forest Service would decide on its own which sales would go
11| torward.

12 9. Shortly after enactment of Section 318, Senator Brock
13 Adams’ (D-WA) Seattle and Washington, D.C. staff called a numbexr
14 of environmental representatives, including me, to a meeting. We
15 were told that although we would be forced ta releapc 2/2 of the

16l volume under injunction, we would be allowed to choose the 1/3
17| amount of velume which was most valuable for the noxthern spotted
18] owl, and those timber sales would no longer be viable and those
19| ancient forests would be saved.

20 10. BAse one of the plaintiffs representatives, I was

21| directly and intimately involved in the selection of the sales
22| that would be released. I, and Pilchuck Audubon Society, were
23} assigned to review the 23 sules on the Mt. Baker-Snocualmie

241 National Forest, and to rank/rate these sales ag to theix

264 importance to the survival of the noerthern spotted owl. Other
2| Plaintiffs were reviewing timber salez on the other Washington

27 State and Oregon "spottcd owl" forests. We were naf requested to
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1| make any additional determinations (that is, we did not evaluate

2| their importance for salmon, or other plant or wildlife species).

3| Throughout this process, we struggled to obtaiﬁ suricient

4] information £rem the Forast Service on which to base our

g || decisions.

& 11. These decisions were very hard for me, and for other

7l members of Pilchuck Audubon Society, to make. One of the

g| wetivating factors for us during this time was the understanding
g{ that the sales we did not release would never be logged.

10 12. On early November 6, 1989, several plaintiff

11| representatives and attorneys fxom the Sierra Club Legal Defense

12 | Fund gatherad at the offices of the Oregon Natural Resources

‘73| Council in Portland to evaluate the ranking of all the sales, and

14| come up with final determinations of cholces. We worked until

15 about 3:00 a.m, on November 7, 1989, and then gathered several

1g | hours later to attend the final negotiations with the U.S. Forest

17| Service, at Regional headquarters in Portland. Deputy Regional

18] Forester John Lowe conducted those negotiations with our

19| attormeys. Several plaintiff representatives, iacluding me, were

20| Present. Afterwards we held a press conference at which I was in

21| tears. The long drive back to Stanwoed, Washington left me

22| heartbroken for what we were forxrced to do.

23 132. It is hard to understand these difficult cholces unless

24 Yyou walk these forests and develep a deep love for the big trees,

25 the clear streams and the rich plant and animal life that live

»gl here, Ancient forests provide a solace that cities cannot

277 provide. Being in the middle of an ancient forest, and later

DECLARATION OF BONNIE PHILLIPS-HOWARD , -5-
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1| visiting that forest and experiencing all the trees gone, the

2| streams silted up, the ground hard and disfigured, is very

3 Aifficult. When an individual, and an organizaLion, works for a

4| long time trying to protect land, and then Congress forxces them

5| to choose which forests must be logged, this is the most

gl difficult decision to make. 1In all the years before and sinca I

7| worked on protecting ancient forests, this was the wost difficult
gt and stresseful time for me.

g 14. The day after I arrived home, articles began appearing
10| in the Seattle papers about one of the salas we released--that

11 ( sale was called Sugar Bear, and it was within the City of

12 [ Seattle’s municipal water =supply in the Cedar River watershed.

13} We were criticized for releasing that sale because of tha effects
14§ it would cause to a large uxban area dependent on that wétershed
1cfl for clear water. Yet we were told we were To make declsions

16 Pased on northern spotted owls.

17 15. We always knew that logging the 103.93 million board
18| feet of old growth we released on the Mt. Baker Snogualmie -- 16
19( timber sales in &ll -- would harm watersheds, salmon, and other

20| @14-greowth dependent wildlife and plant species, and would even
21| harm the northerm sported owl. Yet we knew if we didn’t make

22| these decisions, there would be no way to save the sales Congress
23 told us we could save forever. That ig why, and only why, we

za | ever agreed to gpend the time and create the heartbreak, that

25 thlis negotiation caused.

ac 16. After our agreement was gigned, I received a number of

271 requests f£rom the media who wanted me te visit a sale which we
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1| released and talk about how I felt. I refused to do this until

21 the summer of 1990, when a radio reportex convinced me to wvisilt

3| Higgins timber sale, on Higgins Mountain in the Darrington Rangcr
4| Distriect. That sale was 17.2 million board feet, the largestc

gale we released on this Porest. I went with the District

o

Ranger. Fred Harnisch, and the reporter to the site and watched
7l the logging trucks roll down. This was a very difficult time for
af me.

9 17. After the interview, T was disturbed for a number of
10] days. Because of that, I took some time off teo wvigit the sales
11| we had saved. I needed to kaow that all of this was worth it,
1o that making these hard decisions gave us semething. I went to
13| visit Flach Gordon, which is a timber sale in the Stillaguamish
14| Watershed, in the Darrington Ranger Digtriet. This sale was
15 critical for epotted 6wls, and contained some wonderful <old
1¢l growth, I sat amidst the forest and thanked God allowing these
17] trees to be saved.

18 18. I have been suffaring from a medical problem for over

19 10 years which has required Lhal I use a wheel chaix merc and

2pf Mmore. In 1950, when I went to visit the clearcutting of Higgins

21 ] and the splendor of Flash Gordon, this was one of the last times

221 I was able te actually walk through the forest. I treasure those

23 || memories of the forests in the Flash GSordon timber sale.

24| Congress promised us that Flasgh Gorden, and all of the other

.25 sales we saved in 12892, would never be logged. I want future

s¢ | generations to experience the wonder of these ancient forest

37| #~e&s that we thought we had gaved .

DECLARATION OF BONNIE PHILLIPS-HOWARD ) -7-
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1 Pursuant to 28 U.S.C. § 1746, I declare under penalty of
2| perijuzy that the foregoing ig true and correct.

rxecuted thig /‘.3 day of December, 1595.

SLePEC.LPN

10
1
12
13
14
s
16
17
18
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20
21
22
23
24
25
28&
27
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CONFIRMATION NUMBER (202) 305-0504

PLEASE DELIVER TO:

U.S5., DEPARTMENT OF JUSTICE
ENVIRONMENT AND NATURAL RESQURCES DIVISION
GENERAL LITIGATION SECTION

601 PENNSYLVANIA AVENUE,
20004

WASHINGION, D.C.

Don Barry

Bob Baum

Dinah Rearxr

Ted Boling

Peter Coppelman,
Leois Schiffer,
Jim Simon

Al Ferlo

Greqg Frazier

Mike Gippert,
Jay. McWhirter

Tim Ohst
Jeff Handy (503)
Nancy Hayes
“Elena Kagan
Don Knowles (503)

Karen Mouritsen

Roger Nesbit (503)
Chris Nolin

Tom Tuchmann (503)
Sue Zike (503)

NUMBER OF DAGES: '4—

DATE: Decembear 13,

1995

N.W‘

208-4684
208-3877
456-0783
514-4231
514-0557

514-4240
720-5437
690-2730

326-3807
208-5242
456-1647
326-6282
215=-1792
231-2166
395-4941
326-6254
326-7742

FROM: Lisa Holden, (202) 305-0474

MESSAGE :

NFRC v. Glickman (Malt timber sale).
Attached is Western Timber Company’s Reply
Memorandum in support of itas Motion to

Clarify the court’s Octobexr 17,

1995 order.
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Kirk Johansen, OSB #74159
SCHWABE, WILLIAMSON & WYATT
Suites 1600-1950, Pacwest Center
1211 S$.W. Fifth Avenue
Pertland, Oregon 97204-3795
Telephone: (503) 222-9881
of Attorneys for Plaintiff-Intervenor
Westarn Timber co.
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON
NORTHWEST FOREST RESQOURCE )
COUNCIL, an QOreéegon )
corporation, ) No. 95-6244-~HO
)
Plaintiftt, ) REPLY MEMORANDUM IN
) SUPPORT OF WESTERN
. ) TIMBER’S MOTION TO
) CLARIFY
DAN GLICKMAN, et al., )
)
Defendant. )
)
The language of Section 2001(k) —~- and of the Court’s

18
19
20
21
22
23
24
25
26

order interpreting it =-- is plain and unambiqguous:

Section 2001(K)(2) of Pub. L. 104-19 requires
defendants Glickman and Babbitt by Octoeber 25, 1885,
to award, release and permit to be completed in fiscal
years 1995 and 1996, with no change in originally
advertised terms, volumes, and bid prices, all timker
sale contracts offered or awarded prier to July 27,
1995 in any national forest in Oregon and Washington
or BIM district in Western Oregon, except for sale
units in which a threatened or endangered bird species
is kKnown to be nesting.

Order {October 17, 1995). The Malt Timber Sale, offered February

22, 1989, is a timber sale offered or awarded prier te July 27,

Page 1 - MEMORANDUM IN SUPPORT OF

WESTERN TIMBER’S MOTION TO CLARIFY SCHWASE, WILLIAMSIN & WYATY

Aflomeys u! Law
Suties 1600- 1930, Pacwsn
1271 AW, Fmn Avanue
Porland, Drgan $72053708
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1 1995 in a national forest in Oregon. No threatened or

2 endangered bird species is known to be nesting in the Malt Sale.
3 ee, Harral Affidavit § 8. Section 2001(k) and this Court’s

4 Order require defendant Glickman to release the Malt sale teo

5 Western Timber.

6 ARGUMENT

7 A statute 1ls interpreted and applied according to its
8 plain meaning. Chevron U.S$.3. Ing, Vv, Natural Resources Daefense
9 Council, Inc., 467 U.S. 837, 843 (1984). The Court cannot omit
10 or add to the plain meaning of the statute. In re Borba, 736

11 F.2d 1317, 1320 (9th Cir. 1984). Both defendants and intervenor
12 Pilchuck Audubon Society ask the Court to change the plain

13 meaning of the statute by adding a start date defining the

14 earliest offered sale to which Section 2001 (k) applies. The

15 plain lanéuage of Section 2001(k) (1) encompasses "all timber

16 sale contracts offered or awarded hefore" the date of enactment
17 and contains no start date. "To attempt to decide whether some
18 date other than the one set out in the statute is the date

19 actually ‘intended’ by Congress is to set sail on an aimless

20 journey," and the Court must read the statute literally. United

21 States v. locke, 471 U.S. 84, 93 (1985).

22 I. Defendants Ask the Court to Add the Words "Except fox
Pre-section 318 Sales'" to Segtjion 2001(k) (1) .

23

24 . Defendants arque that "Section 3001(k)(1) should not

25 be read to apply to pre-Sectieon 318 egales." Defendants’

26 Response to Motion for Preliminary Injunction, p. 9. What

Page 2 - MEMORANDUM IN SUPPORT OF
WESTERN TIMBER’S MOTION TO CLARYFY SCHWAGE, WILLIAMBON § WVATT
. at Lo

Byltas 1600-1660,
1211 8.W, FIth Avenwe
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defendants mean by this argument is unclear: Defendants argue
on appeal from this Court that Section 2001 (k) applies oplv to
sales "subject to Section 318," the provisions of which
expressly apply to sales offered in fiscal'year 1989.' See,
Section 318(f), Pub. L. 101-121. IXf, by the term "pre-Section
318 sales,” defendants mean sales offered prior te the
enactment of Section 318 on October 23, 1989, defendants run
afoul of their own interpretation of Section 2001(k)’s "“"subject
to sectieon 318" language. If, instead, defendants use the term
"pre-Section 318 sales" to refer to sales offered prior to the
sales that were the subject Of Section 318 (that is, fiscai year
1989 and 1990.sa1es), the Malt $Sale (a fiscal year 1989 sale) is

not a "pre~Section 318 sale," and defendants must agree that

 Section 2001(k) requires release of tha Malt Sale.?

The Court has already ruled that the "subject to
Section 318" language in Sectien 2001(k) (1) defines the
geographic range to which the Section applies, not the specific
sales to be released. Order (September 13, 1995). Similarly,
the "subject to Section 318" language does not define a time

frame ror sales to be released. The Court cannot accept

'In fact, as a fiscal year 1989 sale considered for release

under Section 318(f) (1), the Malt Sale is a sale "subject to
Section 318." Even if the Court were to completely reverse its
earlier rulings and endorse defendants’ position that Section
2001(k) (1) applies to sales "subject to Section 318," defendants
would be required te release the Malt Sale.

270 the extent that defendants argue that return of a2 bid bond

is an independent basis for release, the Malt Timber Sale
qualifies. See Harral Affidavit, Exhibit 2 (Forest Service letter
dated November &, 1989 returning bld bond).

Page 3 = MEMORANDUM IN SUPPORT OF
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daefendants’ tortured construction of Section 2001(k) (1) unless
it adds words to a statute it has already found to be plain and

unambiguous.

II. Pilchuck Avndubon Society Asks the Court to Rewrite
Section 2000 (k) (1) to Require Release of Sales
hoffered or Awarded Befere that Date But After Octokber
334_Aa§24_

Intervenor Pillchuck Audubon Seocisty tells the Court
that Section 2001(k) (1) does not "apply t¢ timber sale contracts
offered or awarded prior to October 23, 1989," Memorandum in
Support of Plaintiff’s Moetion for a Preliﬁinary Injunction, p.
26. Plaintiff reasons that, because Section 2001(Xk) (1) “defines
the sales that must be released by an express referance to
Section 318,"'Section 2001 (k) does not apply to sales offered
prior to the enactment of Section 318. The Ceurt has already
ruled, however, that the language "subject to Section 318" in
Section 2001(k) (1) defines the geographic range to which it
applies,'not the sales to which it applies. Order (Septgmber

13, 1995).°

Spilchuck Audubon Society argues that the legislative history
to Section 2001(k) supports an October 23, 1989 start date. The
Court must apply the plain meaning of Section 2001(k), absent
clearly expressed legislative intent to the contrary.

Pair Enterprises, Inc., 489 U.S. 235, 243 (1989); Geodwin v, U
States, 935 F.23d 1061, 1065 (8th cir. 1991). Here, avidence of
Congressional intent is at best inconclusive. In & letter written
the day President Clinton signed Section 2001 into law, the most
influential members of Congress involved in the passage of the bill
told Qefendant Glickman that the bill requires release of "all
previously offered or awarded timber sales, including sSection 318
sales as well as all sales offered or awarded in other years (such
as Fiscal Years 1991-95) that are not subject to Section 318."
Plaintiff’s Memorandum (#32), Exhibit 4. The plain language of
Section 2001 (k) controls.

Page 4 = MEMORANDUM IN SUPPORT OF
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1 Pilchuck Auduben Society further argues that

2 application of Section 2001(k) (1) to sales considered but not

3 selected for release under Section 318(f) (1) would éause Section
4 2001(k) to "clash® with Section 318. But Section 318(f) (2)

S provides only that sales not selected for release under Sectien
6 318(£f) (1) "shall not be offeréd for sale in fiscal year 1990,"
7 not that these sales can never be released according teo their

8 original terms. More importantly, Section 2001(k)(1) provides
-] that all s=ales offered prior to July 27, 1995 shall be released
10 "notwithstanding any other provision of law."™ No '"clash"

11 exists. Congress has directed the Forest Service to release

12 these sales.

13 II1I. Re)lepse of the Malt Sale is Not an Absurd Result.
14 Paefendants and Intervener Pilchuck Auduben Society

15 argue that reading Section 2001(k) according to itg plain

16 ianguage would produce "absurd" results, requiring the release
17 of sales "going back to the beginning of time" and "“giv(ing)

18 away the nation‘s forests at bargain basement, even depression
19 era prices." Defendants’ Response to Motion for Preliminary

20 Injunction, p. 9; Memorandum in Support of Plaintiff’s Motion
21 for Preliminary Injunetion, p. 27.

22 In fact, Western Timber seeks the release of just one
23 sale, a fiscal year 1989 sale of the same vintage as many of

24 those defendants concede they must release. The Forest Service
25 itself apparently believes that only 121 million board feet of
26 "non-Section 318" volume remains outstanding, comprised of sales
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1 prepared in fiscal yeayrs 1989 through 1995. Prausa Declaration,
2 9§ 5 (September 8, 1995). Given that much of the 1.1 billion

3 board feet of "Section 318" veolume Congreéss ordered released in
4 1990 has been tied up and may never be released (see, e.g. Hofer
5 Declaration (September 29, 1995)), it is certainly not absurd

6 for Congress in enacting Section 2001(K) to have ordered release
7 of one=tenth of that velume, or of the Malt Timber Sale, at 12

8 million board feet a mere one-hundredth of that volume.

9 CONCLUSION

10 Section 2001(k) (1) and this Court’s prior Orders

11 require defendant Glickman to release the Malt Timber Sale to

12 the high bidder, Western Timber. Western Timber respectfully

13  requests that the Court enforce its orders and instruct

14 defendant Glickman to release the Malt Sale.

15 Respectfully submitted,
16 SCHWABE, WILLIAMSON & WYATT
17

18 By: T?TT\ V«“{If\xﬂk_‘_‘

Patricia M. Dost, OSB #90253

kK] : Kirk Johansen, 0SB #74169
Of Attorneys for
20 Plaintiff-Intervencr
Western Timber cCo.
- 21
22
23
24
25
26
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KRISTINE OLSON OSB#73254
United States Attorney
District of Oregon

888 Fifth Avenue, Suite 1000
Portland, Oregon 97204-2024
(503) 727-1000

LOTIS J. SCHIFFER

Agsistant Attorney General

MICHELLE L. GILBERT

GEQOFFREY GARVER

U.S. Department of Justice

Environment and Natural Resources Division
General Litigation Section

P.0O. Box 663

Waghington, D.C. 20044-0663

(202) 305-0481

Counegel for rFedaral Defendants

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF QOREGON

NORTHWEST FOREST RESOURCE
COUNCIL,

Plaintiff, Civil No. 95-6244-HO

V. DEFENDANTS’ REPLY TO
NFRC’S REPLY MEMORANDUM
IN SUPPORT OF THIRD
MOTION FOR SUMMARY
JUDGMENT AND IN SUPPORT
OF MOTION FOR FURTHER
CLARIFICATION OR
ENFORCEMENT OF COURT’S
OCTOBER 17 INJUNCTION

DAN GLICKMAN, in his capacity as
Secretary of Agriculture, and
BRUCE BABBITT, in his capacity as
Secretary of Interior,

Defendants.

e e e e Nt N N NS S N e et e

The defendants hereby reply to NFRC's November 28,
1995, Reply Memorandum in Support of Third Motion for Summary
Judgment and in Support of Motion for Clarification or
Enforcement of the Court’s Octobef 17 Injunction. In its reply,
NFRC raised for the first time issues relating to certain

categories of timber sgales that the defendants contend are not

DEFENDANTS’ REPLY TO NFRC’S REPLY MEMORANDUM IN SUPPORT
QF THIRD MOTION FOR SUMMARY JUDGMENT AND IN SUPFORT OF
MOTION FOR FURTHER CLARIFICATION ~- 1
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raequired to be awarded or released under Section 2001 (k) (1).
This reply addresses only those new categories, as to which
defendants have not yet had an opportunity to address the merits.
Pursuant to Section 2001 (k) (1) and this court’s October
17 order, the defendant agencies have released approximately 68
gales. In its December 28 reply, at this late point in this
litigation, NFRC argues that eleven additional sales must
proceed. The newly raised categories include (1) three sales for
which, prior to enactment of Section 2001(k) (1), the high bidder
informed either the Forest Service or BLM that it was no longer
interasted in being awarded the sale; (2) sales for which, after
enactment of Section 2001 (k) (1) was enacted, the high bidder went
out of buginess, or claims to have gone out of buginess,' or was
otherwise unable to accept the sale; and (3) sales that are
impossible to award, release or permit to be completed on their

original terms.?

1 Incredibly, Rogge Timber is so eager for three of the

gsales at issue here -- the ALLEN, PRON SALVAGE and EAGLE RIDGE
HOUSELOG sales -- to be awarded that, at different times
depending on what status was most beneficial to Rogge at the
time, it has informed the Foregst Service that it jis both solvent
and inseclvent. See Decl. of Jerry Hofer, attached hereto. The
Forest Service comsiders Rogge to be unable to meet the
conditions necesgary to be awarded the sale or to transfer the
sale to a third party.

2 NFRC also seeks release of a sale, HOLDAWAY 2, for which,
after enactment of Section 2001(k) (1), the high bidder informed
the Forest Service that it was no longer interested in being
awarded the sale. However, this ig not a Section 2001 (k) (1) g=ale
after all. Given the short deadlines involved and some confusion
regarding this sale, gee Declaration of Jerry Hofer, at Y 15, 16
(Dec. 8, 1995), the gale was inadvertently included in a list of

(continued. . .)

DEFENDANTS’ REPLY TO NFRC'S REPLY MEMORANDUM IN SUPPORT
OF THIRD MOTION FOR SUMMARY JUDGMENT AND IN SUPPORT OF
MOTION FOR FURTHER CLARIFICATION -- 2

d003/026
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The first category, where the apparent high bidder
rejected the sale before July 27, 1995, does not fall under
Section 20011(k) (1) at all, because Congress excluded such sales
with one exception that does not apply to them. For sales in the
second category, although Section 2001 (k) (1) applies, it does not
require the agencies to look past the high bidder in acting to
meet the statute’s regquirements. Having "acted to award" the
sales to the high bidder, the agencies have done all that the
statute requires. Regarding the third category, the language of
Section 2001 (k) (1) makes clear that Congress c¢ould not have
intended its provisions to apply to sales that are impossible to
award, release and allow to be completed "with no change in
originally advertised terms, volumes, and bid priceg."
Accordingly, Section 2001(k) (1) does not apply to any of the
sales at issue,.

I. FACTUAL BACKGROUND

To put the sales at issue, an understanding of the

timber contracting process as it relates to those sales is the

starting point. Next, a summary of the sales at issue here is

provided.
2{...continued)
Section 318 sales for release under Section 2001(k). In fact,

this sale was offered on February 2, 1989, prior to enactment of
Section 318, and for that reason does not fall under section
2001 (k) (1) . NFRC has never explicitly argued that Section

2001 (k) (1) applies to sales offered before October 23, 1989%9. A
second sales, also named HOLDAWAY 2, was offered under Section
318, but the high bidder did not satisfy financial regquirements
and the Forest Service accordingly did not proceed with the sale.

DEFENDANTS’ REPLY TO NFRC'S REPLY MEMORANDUM IN SUPPORT
OF THIRD MOTION FOR SUMMARY JUDGMENT AND IN SUPPORT OF
MOTION FOR FURTHER CLARIFICATION =~ 3
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A. The Timber Sale Process

The basic statutory authority for the disposal of
timber and other forest products from National Forest System
Lands is found in the National Forest Management Act of 1976. 16
U.5.C. § 472a et seq. The NFMA provides that "the Secretary of
Agriculture, under such rules and regulations as he may
prescribe, may sell, at not less than appraised value, trees,
portions of trees, or forest products located on National Forest
System lands." Id. The NFMA generally requires that all timber
gales be advertised and competitively bid and further prescribes
gome of the terms to be included in the contract. 16 U.S.C. §
472a(b), (¢), and (d). The Forest Service has implemented this
timber sale authority in 36 CFR Part 223. Although the timber
sale authority in the NFMA ig independent of Saction 2001 (k), it
provides the basic processes that are referenced in Section
2001(k).

All Forest Service timber sales with a value in excess
of 510,000 must be advertised prior to sale, according to
specific requirements. See 36 CFR § 223.82. Although the
advertisement of timber is not equivalent to an offer of the
timber, it is an integral part of the processg leading to award of
a sale. The Forest Service in its advertisement informs
interested parties that the government is seeking to sell timber,
but specifically reserves its right to enter into a contract that
will confer the greatest advantage to the government. gee,

Cutler-Hammer v. United States, 194 Ct. Cl. 758, 441 F. 24 1179

DEFENDANTS‘ REPLY TO NFRC’S REPLY MEMORANDUM IN SUPPORT
OF THIRD MOTION FOR SUMMARY JUDGMENT AND IN SUPPORT OF
MOTION FOR FURTHER CLARIFICATION -- 4

[@1005/026
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(1271) . Thus, the stage at which a timber gale is "offered" is
the peoint at which the Forest Service opens the bids of parties
responding to the advertisement.

However, no contract is formed by virtue of a bidder
placing the highest bild at a timber sale. The Foxest Service
regulations state that "[t]lhe sale of advertised timber shall be
awarded to the responsible bidder submitting the highest bid that
conforms to the conditions of the sale as stated in the
prospectus unless . . . [dletermination is made to reject all
bids." 36 CFR § 223.100. Whether the high bidder is responsible
is determined in accordance with 36 CFR § 223.101. Thus, it is
after the responsibility determination that the Forest Service is
prepared to award the sale to the highest bidder. If a high
bidder rejects a sale, the Forest Service can completely cancel
the sale, or it can offer it to another bidder or readvertise it.

BLM has similar procedures leading up to the award of a
sBale. See 43 U.S.C. § 1l181a, 1700 et seq; 43 CFR Part %000. See
alsg Declaration of Lyndon Werner, passim (Dec. 8, 1995). Under
BLM procedures, once a high bidder is identified, the bid
deposits of the unsuccessful bidders are returned to them,
normally at the auction. Deel. of Lyﬁdon Werner, at § 3. The
high bidder’s bid bond may be returned (1) if, after 90 days, the
high bidder elects to withdraw ite bid; (2) if BLM detexrminesg
that the high bidder is ungualified; (3) if the BLM determines
that the sale should not go forward, and all bids should be

rejected. Id. at § 4. If a high bidder withdraws its bid or is

DEFENDANTS! REPLY TO NFRC’S REPLY MEMORANDUM IN SUPPORT
OF THIRD MOTION FOR SUMMARY JUDGMENT AND IN SUPPORT OF
MOTION FOR FURTHER CLARIFICATION -- §
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declared ineligible, BLM may offer the contract to other
qualified bidders, although if more than 90 days has passed, the
sale is readvertised and reoffered if BLM decides to proceed with
the sale. Id. at 9§ s.
B. Summary of the Sales at Issue
The newly raised categories of sales fall into the
categories below.
1. Saleg rejected by the high bidder before July 27, 1995.

The sales in this category are the HIACK THIN, OLALLA
WILDCAT and TWIN HORSE sales.

The BLM offered the OLALLA WILDCAT sale on April 24,
1990. After being offered, the sale was submitted for formal
consultation on the Northern Spotted Owl. On October 24, 1990,
Lone Rock Timber Co., the high bidder, informed BLM that it was
revoking, withdrawing and cancelling its bid on the sale, and it
requested the return of its bid bond. At that point, BLM was
free to re-offer the sale to another bidder, as it did with the
ROCKY GLADE, a sale for which the high biddexr had also rejected
the sale. The sale was not re-offered and was dropped from BLM’s
timber sale program. Decl. of Lyndon Werner, at Y 6, 7, 11,

The BtM offered the TWIN HORSE sale on July 27, 1990.
In the fall of 19390, Douglas County Lumber, the high bidder,
informed BLM that it no longer wished to accept the sale and
asked for the return of itg bid bond. BLM then returned the bid

bond to Douglas County. As with OLALLA WILDCAT, after Douglas

DEFENDANTS’ REPLY TO NFRC’S REPLY MEMORANDUM IN SUPPORT
OF THIRD MOTION FOR SUMMARY JUDGMENT AND IN SUPPORT OF
MOTION FOR FURTHER CLARTFICATION -- 6

@o007/028
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County Lumber’s bid bond was returned, BLM was free to offer the
sale to other bidders. Decl. of Lyndon Werner, at Y 6, 7, 11.

The QLALIA WILDCAT and TWIN HORSE sales differ from
most other sales that were similarly delayed, in that most high
bidders did not seek return of the bid bond. Decl. of Lyndon
Werner, at § 12. 1Indeed, most high bidders preserved any rights
they had to the sales by engaging in consultation processes with
the BIM and the U.S. Fish and Wildlife Service, and expressing
continued interest in the sales. Id4.

The HIACK THIN sale was bid on December 12, 1993. The
sale was appealed and on September 14, 1994, the Chief of the
Forest Service affirmed the Regional Forester’s decision
upholding the decision on the sale. After award to the high
bidder on October 11, 1994, on October 28, the high bidder
notified the Forest Service that they were "unwilling to accept"
award due to delays, and requested withdrawal of their bid and
return of their bid guarantee. See Tenth Declaration of Jerry
Hofer at 4 12. On November 4, 1994, the Forest Service withdrew
the award and returned the bid guarantee ag per the high bidder’s
request. Id.

Thus, these‘sales differ from sales for which the»
Forest Service and BLM told willing purchasiers that the sale was
being withdrawn and then returned the high bidder’s bond and
rejected all other bids. For the HIACK THIN, OLALLA WILDCAT and
TWIN HORSE salee, once-willing purchasers changed their minds for

economic or other reasons and expressed their intention to

DEFENDANTS'’ REPLY TO NFRC’'S REPLY MEMORANDUM IN SUPPORT
OF THIRD MOTION FOR SUMMARY JUDGMENT AND IN SUPPORT OF
MOTION FOR FURTHER CLARIFICATION -- 7
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repudiate the contract. Thus, under normal Forest Service and
BLM procedures, these sales would be re-offered, not be re-
éwarded -- especially not to a high bidder that had expressly
rejected the sale.

2. Sales under Section 2001(k) (1) for which the high
bidder was unable to accept the award.

The sales in this category include the EAGLE RIDGE
HOUSELOG, ALLEN, PRONG SALVAGE and HORN SALVAGE. The high bidder
for the EAGLE RIDGE HOUSELOG, ALLEN and PRONG SALVAGE sales was
Rogge Timber Co. The Forest Service has determined that Rogge
Timber Co. is inscolvent and unable to accept award of thesge
sales. See Hofer Decl. and attachments.

The HORN SALVAGE sale was originally offered o?(The
high bidder on the Horn Salvage sale was Kinzua Corp. However,
as of August 8, 1984, the Forest Service detarmined that Kinzua
was no longer in businegs or able to meet the requirements of a
responsible bidder. gee Hofer Dac. at § 19..

3, Sales that are imposgible to award on their original
terms.

The sales in this category that are at issue here are
the STAGECOACH, BALD and BUGOUT SALVAGE sales. All three are
Forest Service sales.

The EAGLE RIDGE HOUSELOG, BALD and STAGECOACH sales
were all covered by the same environmental assassment and
Decigion Notice. See Hofer Dec. at Y 6 - 13. Following an
appeal of the Decision Notice on these sales, the Forest Service

upheld the appeal and rejected all bids on December 11, 1991. In

DEFENDANTS’ REPLY TO NFRC’S REPLY MEMORANDUM IN SUPPORT
OF THIRD MOTION FOR SUMMARY JUDGMENT AND IN SUPPORT OF
MOTION FOR FURTHER CLARIFICATION -- 8
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1995, before enactment of Section 2001, the Forest Service had
commenced implementing a new sale named the Curley sale, in the
game area. Id. at 2. As a result, the boundaries of the
majority of salesg’ original units have been torn out and the
original sale units and trees to be cut cannot be specifically
delineated as originally configured. Id. at P 10, 6.

The bid date for the BUGOUT sale wag October 29, 1992.
Hofer Dec. at § 11. Because of consultation reguirements, the
prospectus for advertisement of the sale provided that the sale
would be "auctioned but not awarded until consultation has been
completed . . . if the consultation procesg is not completed
within 6 months of the auction date, all bids will be rejected.”
I4. at § 11. Ultimately, the sale could not be awarded and the
Forest Service rejected all bids on February 23, 1995. Id. at ¢
12. Accoxrdingly, during 1995 and before date of enactment of
gsection 2001, the Forest Service prepared and marked a new sale
called "MAC" timbex sale in that area, changing the marking of
trees to be cut. Id. at § 13.

IT. ARGUMENT

Section 2001(k) (1) does not regquire the award or
%elease of any of the sales at issue here. Where the apparent
high bidder rejected a timber sale or went out of business before
July 27, 1995, the sale does not even fall under Section
2001 (k) (1) at all. Congress excluded cancelled or withdrawn
sales from Section 2001(k) (1), with one exception that does not

apply to these sales. Where the Foregt Service or BLM acted to

DEFENDANTS’ REPLY TO NFRC’S REPLY MEMORANDUM IN SUPPORT
OF THIRD MOTION FOR SUMMARY JUDGMENT AND IN SUPPORT OF
MOTION FOR FURTHER CLARIFICATION -- 9
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award the sale to the high bidder after July 27, 1995, but the
high bidder rejected the sale or was out of business, Section
2001 (k) (1) applies but does not regquire the agencies to lock past
the high bidder in acting to meet the statute’s regquirements.
Finally, the language of Section 2001 (k) (1) makes clear that
Congress could not have intended its provisions to apply to sales
that are impossible to award, release and allow to be completed
"with no change in originally advertiged terms, volumesg, and bid
prices." Thus, Section 2001(k) (1) does not apply to those sales.

Interpretation of Section 2001(k) (1) to these pales
requires application of the implied repeal doctrine. Although
Section 2001 (k) (1) applies "notwithstanding any other provision
of law," the implied repeal doctrine should be applied here
because Section 2001 (k) (1) borrows terme and procedures from the
very statutory scheme with which it conflicts. Under that
doctrine, a statute is read to repeal conflicting provisions of
earlier law only to the extant of the conflict, and only to the
minimum extent necessary. Full effect can be given to the
language of Section 2001(k)(1) without requiring release of these
sales under its provisions.

A, The Implied Repeal Doctrine Requires That Section 2001 (k) (1)
Be Read to Minimize the Implied Repeal of Forest Service and

BLM Procedures as Applied to the Sales at Issue.

Requiring the Forest Serxrvice and BLM to award and

release the sales at issue here would be significantly
inconsistent with the agencies’ usual contracting procedures

their and normal discretion with respect to the "award" and

DEFENDANTS’ REPLY TO NFRC’'S REPLY MEMORANDUM IN SUPPORT
OF THIRD MOTION FOR SUMMARY JURGMENT AND IN SUPPORT OF
MOTION FOR FURTHER CLARIFICATION -- 10
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"release" of such éales. However, Section 2001 (k) (1) ‘is subject
to a construction that will avoid that inconsistency. Under the
implied repeal doctrine, a later statute repeals an earlier
provision only to the minimum extent necessary. See In re The
Glacier Bay, 944 F.2d 577, 581 (9th Cir. 19921) (quoting Radzanower
v, Touche Ross & Co., 426 U.S8. 148, 154 (1976). Accordingly,
although Congress specified that Section 2001 (k) (1) applies
"notwithstanding any other provision of law," the court should
not read into Section 2001(k) (1) an implied repeal of these
provisions unless no other construction is possible. See In re
The Glacier Bay, 944 F.2d at 581-82 (invoking the implied
doctrine to interpret the phrase "notwithstanding any eother

provision of law"); ¢f. E.P. Paup Co. v. Director, 999 F.2d 1341,

1348-49 {(9th Cir. 1993) (finding that "the phrase ‘notwithetanding
any other provision of law’ is not necessarily preemptive" where
legislative history reveals no intent to preempt).

The Ninth Circuit in In re Glacier Bay acknowledged
case law giving the phrase "notwithstanding any other provision
of law" broad preemptive effect, but applied thg implied repeal
doctrine notwithstanding that phrase because of an inherent
conflict in the law at issue. See In re Glacier Bay, 944 F.24d at
582. Specifically, while the law at issue applied
"notwithstanding the provisions of any other law," it also
referred to "otﬁer applicable laws" in describing how its
provisions were to be implemented. Likewige, by referring to

"award" and "releagse" of timber sale contracts, the "originally

DEFENDANTS/ REPLY TO NFRC’S REPLY MEMORANDUM IN SUPPORT
OF THIRD MOTION FOR SUMMARY JUDGMENT AND IN SUPFORT OF
MOTION FOR FURTHER CLARIFICATION -- 11
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1| advertised terms" of pending sales, and "the return of the bid
2] bond," Section 2001(k) (1) borrows terms and procedures from the
3| very statutory scheme -- i.2., the National Forest Management Act
4 and its implementing regulations -- that it purports to modify or
5] override.?®
6 The potential for conflicts due to Congress’ reliance
7| on these terms, which have meaning only in the context of the
8| process of which they are a part, is real. For example, the
9| Forest Service’'s bid form instructs bidders that, as part of the
10| award process, "I[tlhe Government may, when in its interest,
11| reject any or all bids." Similarly, the prospectus for the
12 BUGOUT timber sale at issue here conditioned the award of the
131 sale on the results of the Endangered Species Act consultation
14| for the sale, and reser&ed the Foregt Serwvice’s authority to
15| completely cancel the sale. 3See id. at §. Did Congress intend
16 ) these aspects of the award process to apply under Saction
17| 2001(k) (1)? Moxeover, the agencies require purchasers to meet
18| certain financial requirements to be eligible to be awarded a
19| sale. Does "award" under Section 2001(k) (1) include those
20
21 °® Defendantg do not argue here that the implied repeal
22 doctrine would have to be applied with respect to every statute
to which the phrase "notwithstanding any other provision of law"
53 might—apply.—See Pilchuk Audubon Society v. Glickman, Federal ===~
Defendants’ Response to Motion for Preliminary Injunction, at 25-
24 26 (Dec. 5, 1995). Rather, a term such as "award" carries with
it under the statute-based process authorizing the Forest Service
ag| and BLM to "award" sales a set of procedures. Thus, the implied
repeal doctrine is unavoidable in determining the extent to which
26 the normal procedures for awarding, releasing and permitting to
27| Pe completed Section 2001(k) (1) sales.
g | PEFENDANTS' REPLY TO NFRC’S REPLY MEMORANDUM IN SUPPORT

OF THIRD MOTION FOR SUMMARY JUDGMENT AND IN SUPPORT OF
MOTION FOR FURTHER CLARIFICATION -~ 12
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requiremants, even if determining whether they are met takes more
than 45 days? Must the Forest Service now award sales to high
bidders that are not financially solvent, contrary to normal
award requirements? Because of these and other inherent
conflicts between Section 2001(k) (1) and the statute-based
process on whose terms it relies, the court should apply the
implied repeal doctrine to determine the extent to which the
usual process for awarding timber sales does not apply.

B. Section 2001 (k) (1) pDoes Not Apply 1f the High Bidder

Rejected or Became Unable to Accept the Sale Prior to July
27, 1995.

With one narrow exception, Section 2001(k) (1) does not
apply to timber salesg that were cancelled or withdrawn prior to
enactment of the Regcissions Act on July 27, 1995. Section
2001 (k) (1) clearly covers cancelled or withdrawn timber sales
that were awarded or for which that the Forest Service or the
Bureau of Land Management had rejected all bids prior to
enactment of Section 2001(k) (1). However, Section 2001 (k) (1)
clearly excludes all other timber sales that had been cancelled
or withdrawn at the time Section 2001 (k) (1) was enacted,
including sales withdrawn or cancelled at the request of the
apparent high bidder, or because the apparent high bidder was no

longer willing or able to proceed with the sale.
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1. The language of Section 2001 supports defendants’
interpretation as to cancelled or withdrawn sales.

section 2001 (k) (1) implicitly excludes timber sale
contracts that were cancelled or withdrawn when the 1995 logging
DEFENDANTS' REPLY TO NFRC‘S REPLY MEMORANDUM IN SUPPORT

OF THIRD MOTION FOR SUMMARY JUDGMENT AND IN SUPPORT OF
MOTION FOR FURTHER CLARIFICATION -- 13
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rider was enacted, with one exception. The exclusion from
Section 2001 (k) (1) of sales that were withdrawn or cancelled,
e&cept as narrowly provided, comports with a reading of the
statute as a whole., In particular, in Section 2001 (k) (1),
Congress directs the Forest Service and BLM to "act to award,

release, and permit to be completed"” the specified "offered or

awarded" sales. This language differs from the language used in

Section 2001 (b) (1) -- "the Secretary concerned shall prepare,
advertige, offer, and award contracts . . . for salvage timber
galeg" --- and in Section 2001(d) -- "the Secretary concerned

shall expeditiously prepare, offer, and award [Option 9] timber
sale contracts.”" This distincetion can only mean that in Section
2001 (k) (1), Congress expected generally that the covered salés
were already prepared and offered, and were awalting award to
willing high bidders. Thus, cancelled or withdrawn sales, for
which offers were no longer outstanding and new auctions would be
required under BLM and Forest Service procedures, were not
generally included under Section 2001 (k) (1).

Congress included one exception to the general
exclusion from Section 2001(k) (1) of withdrawn or cancelled
galeg. Specifically, Congress provided in Section 2001 (k) (1)

that "[t]he return of the bid bond shall not alter the
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28
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responsibility of tha Secretary concerned to comply with this
paragraph." Read in context, the "return of the bid bond"
provision requires the Forest Service and BIM to "aat to award,

release, and permit to be completed in fiscal years 1995 and

DEFENDANTS‘ REPLY TO NFRC’S REPLY MEMORANDUM IN SUPPORT
OF THIRD MOTION FOR SUMMARY JUDGMENT AND IN SUPPORT OF
MOTION FOR FURTHER CLARIFICATION -- 14
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1996" intact timber sales for which the agency concerned rejected
all bids and returned the bid bond of a willing high bidder.
However, by including the "return of the bid bond" provision,
Congress also implicitly affirmed the exclusion from Section
2001 (k) (1) of all withdrawn or cancelled sales that do not fit
under ‘that provision -- including salegs withdrawn or cancelled at
the request of the apparent high bidder, or because the apparent
high bidder was no longer willing or able to proceed with the
sale.

Tha "return of the bid bond" provision has meaning only
if Section 2001(k) (1) iz read to generally exclude cancelled ox
withdrawn sales, except for thogse covered by the provigion. If
cancelled or withdrawn sales are not excluded from the phrase
"all timber sale contracts offered or awarded" before enactment
of the statute, the "return of the bid bond" provisgion has no
meaning, because Congress would have had no need to include
explicitly sales for which the Forest Service or BLM returned the
bid bond. Further, the principle exceptlo firmat regulam in
cagibus non exceptis -- an exception affirms the rule in cases
not excepted, see Black’s Law Dictionary 502 (5th ed. 1979) --
supports this interpretation. Congress obviously intended the

"return of the bid bond" provigion to carve out a sole exception
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to a general xule: the implicit and logical exc¢lusion fxom

Section 2001 (k) (1) of sales that were "dead" by the time Section

2001 was enacted.

DEFENDANTS’ REPLY TQ NFRC’S REPLY MEMORANDUM IN SUPPORT
OF THIRD MOTION FOR SUMMARY JUDGMENT AND IN SUPPORT OF
MOTION FOR FURTHER CLARIFICATION -- 185
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NFRC contends that when Congress applied Section
2001 (k) (1) to "all" timber sale contracts offered or awarded
under the prescriptions of the paragraph, it really meant all
sales. The only exception, says NFRC, is for sales falling under
Section 2001(k) (2). Further, the NFRC continues, because
Congress included an explicit exception in Section 2001(k) (2), it
necessarily rejected all implicit exceptions.

In making this argument, the NFRC confuses an exception
from a statute with an exclusion. While Section 2001 (k) (2)
applies to sales that fall under Section 2001(k) (1), and
therefore creates an exception to the requirements of Section
2001 (k) (1), withdrawn or cancelled salegs do not fall under
Section 2001 (k) (1) in the first place. This distinction is more
than semantic. Because withdrawn or cancelled sales, excapt
those for which BLM or the Forest Service rejected all bids and
returned the high bidder’s bid bond, were excluded from Section
2001(k)(1), they do not trigger the replacement timber provision
in Section 2001 (k) (3).

Thus, NFRC's expressio unius est exclusio alterius
argument does not apply to withdrawn or cancelled saleg excluded
from Section 2001(k) (1). Indeed, that principle -- an explicit

exception excludes all other exceptions -- applied to the "return
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of the bid bond" provision further compels the conclusion that

DEFENDANTS’ REPLY TO NFRC’S REPLY MEMORANDUM IN SUPPORT
OF THIRD MOTION FOR SUMMARY JUDGMENT AND IN SUPPORT OF
MOTION FOR FURTHER CLARIFICATION -- 16
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the provision provides the only exception to the exclugion of
"dead" sales from Section 2001 (k) (1).*

2. The legislatlive history of Section 2001 (k) (1) supports
defendants’ interpretation regarding sales where the
high bidder is unwilling or unable to accept the sale.
Because the "return of the bid bond” provision may be

less than clear, particularly in light of other parts of the
statute indicating an intention not to include cancelled or
withdrawn saleg in Section 2001(k) (1), it is appropriate to
examine the legislative higtory to discexn its wmeaning. Id. at
228-29.

Every reference in the legislative history to the
meaning of the "return of the bid bond" provigion in Section
2001 (k) (1) indicates that Congress was concerned only with sales
for which the Forest Service or BLM rejected all bids and
acecordingly returned the bid bond of the high bidder. These are
the sales for which a willing purchaser -- the high biddex -- had
expectations of being awarded the sale, but environmental or

other issues related to the sale impeded award of the sale.®

4 rThis interpretation does not deprive the phrasé "all

timber sale contracts offered or awarded before [enactment]" of
meaning. It merely gives "all timber contracts" a present tense
construction, such that it refers only to "timber sale contracts"
that were actually viable at the time Section 2001 was enacted,

_with the exception of gales to which the "return of the bid bond"

[@018/026

provision applies.

* Neither this argument, nor Section 2001 (k) (1) --
including the "return of the bid bond" provigion -- apply at all
to sales enjoined for violationg of Section 318, the statute that
authorized their very existence. Such sales, which include the
NITA, SOUTH NITA, GARDEN and COWBOY sales, are at lssue in

(continued. . .)

DEFENDANTS’ REPLY TO NFRC’'S REPLY MEMORANDUM IN SUPPORT
OF THIRD MOTION FOR SUMMARY JUDGMENT AND IN SUFPORT OF
MOTION FOR FURTHER CLARIFICATION -- 17
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Accordingly, the Forest Service or BLM cancelled or withdrew the
gale and returned the bid bonds. Congress did not mean to
include under Section 2001 (k) (1) sales that were cancelled at the
request of the high bidder when the high bidder wés no longer
wllling or able to proceed with the sale.

First, wherever the effect of rejection of bids and
return of the high bidder's bid bond on release of timber sales
under Section 2001 (k) (1) is discussed in the legislative his;ory,
only the Forest Service or BLM’'s affirmative rejection of bids is
contemplated. Explaining an early version of Section 2001(k) (1)
that included the "return of the bid bond" provision, Rep. Taylor
noted that "in some cases the agencies reijected bids well after
the auction due to administrative reviews and delays and changing
standaxds." Cong. Ree. at H3233 (Mar. 15, 1995) (remarks of Rep.
Taylor) (emphasis added). Subsequently, the "return of the bid
bond" provision was explained repeatedly teo include "all sales
offered, awarded, or unawarded, whether or not bids have
subgequently been rejected by the offering agency." Cong. Rec.
at H5050 (May 16, 199%) (emphasis added); see algo Cong. Rec¢. at
H3233 (Mar. 15, 1995) (remarks of Rep. Taylor); Sen. R. 104-17 at

123 (Maxr. 24, 1995); Conference Rep. 104-124, at 137 (May 16,
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®(...continued)
motions pending in NERC v. Glickmapn that are scheduled for
hearing on December 12. To the extent they are considered
cancelled sales, defendants agree that they are excluded from
Section 2001(k) (1), Because thoge sales were effectively found
to be void ab initio, they were as good as if never offered.

DEFENDANTS’ REPLY TO NFRC’S REPLY MEMORANDUM IN SUPPORT
OF THIRD MOTION FOR SUMMARY JUDGMENT AND IN SUPPORT OF
MOTION FOR FURTHER CLARIFICATION -- 18
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1995) .* The very use of the term "rejected" demonstrates that
Congress intended to include sales that the Forest Service or BLM
did not want to go forward, not saleg that the high bidder, for
its own reasons, decided not to pursue.

The distinction between a sale withdrawn by the Forest
Service or BLM and one rejected by the apparent high bidder is
éritical. In sales to which defendants concede Section
2001 (k) (1) applies, the withdrawal of the sale, along with the
rejection of the bids and return of the high biddef's bid bend,
¢oincided with a decision to reverse course on the sale based on . -
environmental reasons. In many of these cases, the high bidder
persisted in pursuing the sale. These sales have been released.
By contrast, the high bidders for the OLALLA WILDCAT, TWIN HORSE
and HIACK THIN gales rejected the saleg prior to any agency
decision not to proceed with the sale. Thus, unlike sales for
which a willing high bidder remained in the picture, the agencies
were free to award the sale to the next high bidder or to end the
sale altogether. The high bidders foxr OLALLA WILDCAT, TWIN HORSE
and HIACK THIN sales removed themselves from contention for those

sales long ago, and ceded any rights they had to those sales to

¢ gee also H.Conf. Rep. No. 101-264, 101st Cong., 1st Sess.
87 (1989). This report, which accompanied Section 318, states
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that "sales offered—under-thissection but_not awarded and

withdrawn aftexr October 1, 1990 under normal Forest Service
procedures may not be re-cffered in subsequent years under the
texrme of this section.V This language demonstrates that when
the Forest Service or BLM withdraw an offer by rejecting all
bids, the sale ceases to exist and must ordinarily be re-offered
at a new auction to go forward. B8ee Fifth Declaration of Jerry
L. Hofer, at § 4 (Nov. 15, 1995).

DEFENDANTS’ REPLY TO NFRC’'S REPLY MEMORANDIM IN SUPPORT
OF THIRD MOTION FOR SUMMARY JUDGMENT AND IN SUDPPORT OF
MOTION FOR FURTHER CLARIFICATION -- 19



12/11/95 13:41 +Y

-3

n

~ o

10
11
12
13
14
15
16
17
18
19
20
21

22

other biddexrs. Section 2001 (k) (1) does not re-establish any such
rights now. |

Second, the legiglative history illustrates Congress’s
paramount concern with avoiding governmental liability for
fallure to proceed with binding timber sales. Bacause the
government would face liability only for contracts that the it
repudiated, Congress clearly did neot intend Section 2001 (k) (1) to
apply to sales that were cancelled at the purchaser’s request.
Concern over the government’s potential liability is reflected
early on in development_of the statute. Referring to unreleased
Section 318 sales, the House Report on H.R. 1159 notes that
"[rlelease of these sales will remove tens of millions of dollars
of liability from the government for contract cancellation.” H.
Rep. 104-71, at 15 (Mar. 8, 1995). See also Cong - Rec. at H3233
(Mar. 15, 1995) (releasing these sales will "sav([e]l the government
over one hundred million dollars in buyout c¢laims"). This
concern was shared in the Senate and remained a concern
throughout development of the legislation, as reflected by the
remarks of the legislation’s key sponsor in the Senate. See Sen.
R. 104-17 at 123 (Mar. 24, 1995) ("Release of these sales will
remove tens of millions of dollars of liability from the

government for contract cancellation."); Cong. Rec. at S10465
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(July 21, 1995) (same) (remarks of Sen. Gorton).

Finally, the legislative history describes Section
2001 (k) (1) sales as saleg whose release "has bheen held up in part
by extended subsequent review by the U.S. Fish and Wildlife

DEFENDANTS’ REPLY TO NFRC’S REPLY MEMCORANDUM IN SUFPPORT
OF THIRD MOTION FOR SUMMARY JUDGMENT AND IN SURPORT OF
MOTION FOR FURTHER CLARIFICATION -- 20
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Serviece." Unlike a sale where willing purchasers, whether or not
their bid bonds had been returned, remained in the picture, the
OLALLA WILDCAT, TWIN HORSE and HIACK THIN sales were not sales
that were "held up" when Congress deliberated on and enacted this
legislation. Although those sales may have experienced delays,
once the high bidders rejected them, they were not "held up"
anymore. Instead, they were dead, and the agencies were frae to
completely cancel them or to offer them to other bidders.
Congfess éild not have these sales in mind in enacting Section
2001 (k) (1) .

C. Section 2001(k) (1) Does Not Require Release of a Sale if the
High Bidder Rejected or Became Unable to Accept the Sale

After to July 27, 1995.
The language and history of Section 2001 (K) (1) make

clear that the only purchagers that Congress was concerned with
in moving stalled timber sales were the high biddexs for those
sales. Where the Forest Service or BLM attempted to award a sale
under Section 2001(k) (1) to a high bidder who was no longer
willing or able to accept the sale, they had no further
obligation to proceed with the sale. Accordingly, the court
should reject NFRC’s claim that the Forest Service must take
additional action to proceed with the EAGLE RIDGE HOUSELOG,

ALLEN, PRONG SALVAGE and HORN SALVAGE sales.
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Section 2001 (k) contains only two references—to

@o22/026

purchasersg, both of which can only mean the high bidder. Section
2001 (k) (1) mentions the high bidder explicitly, in prescribing

that the "the return of the bid bond of the high bidder" does not

DEFENDANTS* REPLY TO NFRC’'S REPLY MEMORANDUM IN SUPFPORT
OF THIRD MOTION FOR SUMMARY JUDGMENT AND IN SUPPORT OF
MOTION FOR FURTHER CLARIFICATION -- 21
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excuse the agencies from complying with itg provisions. In
Section 2001 (k) (1), Congress instructed the agencies that if they
cannot meet the mandate of Section 2001 (k) (1) within 45 days,
"the Secretary c¢oncerned shall provide the purchaser an equal
volume of timber . . . ." Given the 45-day time limit, the only
purchaser to which Congress could have possgibly thought it would
be feasible to award delayed sales was the original high bidder.
The legislative history confirme the focus on the high
bidder. In the only meaningful discussion on this issue in the
legislative higtory, it was explained that sales under Section
2001 (k) (1) "will go forward regardless of whether the bid bond
from the high bidder has been returned, provided it is
resubmitted before the harvesting begins." Cong. Rec. at HE050
(May 16, 1995) (emphasis added). In that sentence, "it" can only
mean the bid bond from ﬁhe high bidder. In addition, the House
report accompanying a prior verxrsion of Section 2001 (k) (1)
described the covered sales as ones "that have already been
s0ld," a characterization that would not apply to a sale that the
high bidder rejected. See H. Rep. 104-71, at 15 (Mar. 8, 1995).
Requiring the Forest Service and BLM to look past the
high bidder and offar thege sales to the next highest bidder

would amount to a repeal of the agencies’ normal procedures for
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these sales. Given the focus in the gtatute and the legislative
history on the high bidder, the court should not read into
Section 2001(k) (1) an implied repeal of these provisiong. CE£. In

re The Glacier Bay, 944 F.2d 577, 581-82 (9th Cir. 1991) (invoking

DEFENDANTS’ REPLY TO NFRC’S REPLY MEMCRANDUM IN SUPPORT
QF THIRD MOTION FOR SUMMARY JUDGMENT AND IN SUPPORT OF
MOTION FOR FURTHER CLARIFICATION =-- 22
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the implied doctrine to interpret the phrase "notwithstanding any
other provision of law"); see also E.P. Paup Co. v. Director, 999
F.2d 1341, 1348-49 (9th Cir. 1993) (finding that "the phrase
‘notwithstanding any other provision of law’ is not necesgsarily
preemptive" where legislative history reveale no intent to
preempt) .

Under the implied repeal doctrine, a later statute
repeals an earlier provision only to the minimum extent
necessary. See In re The Glacier Bay, 944 F.2d at 581 (quoting
Radzanower v. Tonche Ross & Co., 426 U.S. 148, 154 (1976). Here,
Section 2001(k) (1) clearly repeals the agenéies' normal
digscretion to withdraw a sale before it is awarded. However,
once the agencies have "acted to award" the gale to the high
bidder, nothing in the statute contains Ao clear requirement that
the agencies must then award the sale to the next highest bidder.
Accordingly, the c¢ourt should not repeal the agencies’ usual
discretion to withdraw a sale if the high bidder is unwilling or

unable to accept it.

D. Section 2001(k) (1) Does Not Apply to Sales that Are
Imposgible to Award, Release or Permit to be Completed With
No Change in the Original Terms, Bid Prices or Volumesa.

The STAGECOACH, BALD and BUGOUT sales no longer existed

at the time the Rescissions Act was enacted. Their original
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markings have been obliterated, and it is no longer pogsible—to— — ——
precisely determine their boundaries and former configurations.
Prior to July 27, 1985, the Forest Service had decided to proceed

no further with these sales at any future time. Accordingly, the

DEFENDANTS’ REPLY TO NFRC’S REPLY MEMORANDUM IN SUPPORT
QF THIRD MOTION FOR SUMMARY JUDGMENT AND IN SUPPORT OF
MOTION FOR FURTHER CLARIFICATION -- 23
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agency tore down the boundaries and markings that inherently
defined the sales, all before Congress enacted Section 2001. The
agency then marked and put into place new sales to replace them.
Thus, the three sales cannot be reconfigured in accordance with
their original terms. It is inconceivable to imagine that
Congress intended to include in sales that can no longer possibly
be awarded, released and permitted to ba completed "with no
change in originally advertised volumes, and bid prices."

The court should avoid construing Section 2001 (k) (1) to
give it an absurd result. Nothing in its language or legislative
history suggests that Congress intended to include under Section
2001 (k) (1) sales that are no longer impossible to award as on
their original terms. This is especially the case for sales that
were merely reconfigured and prepared for re-offexr, albeit on
different terms. Indeed, it is difficult to understand why NFRC
should be concerned about gales for which timber, after all, will
still be placed on the market.

CONCLUSION

For the forégoing reasons, the court should deny NFRC's

implied ﬁotion for summaxy judgment'seeking the award and release

of the sales at issue.
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RespectfﬁTIy‘submitted‘this‘zgggldaY—eﬁ—DeCembe£+_l935.
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KRISTINE OLSON

United States Attornay
Digtrict of Oregon

888 Fifth Avenue, Suite 1000
Portland, Oregon 97204-2024
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THE CASE WILL BE ARGUED IN PORTLAND ON JANUARY 8,
THE LAST CASE OF THE DAY,

AND COURT STARTS AT 1:30,
LIKELY BE AROUND 7:00 PM EST BEFORE OUR CASE IS CALLED.

ALSO,

199p. WE ARE
IT WILL MOST
WE' WILL

LEARN THE IDENTITY OF THE PANEL ONE WEEK PRIOR TQ THE ARGUMENT.
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IN THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

NOo. 95-36042, 95-36038

NORTHWEST FOREST RESQURCE COUNCIIL.,
Plaintiff-Appellee
V.
DAN GLICKMAN and BRUCE BABBITT,
Defendants-Appellants
and

OREGON NATURAL RESOURCES COUNCIL, et al
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Applicants For Intervention-
Defendant-Intervenor-Appellants

ON APPEAIL FROM THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON
CASE NO. 95-6244-HO

REPLY BRIEF OF APPELLANTS, DAN GLICKMAN AND BRUCE BABBITT

STATEMENT

The issue in this appeal 1ls deceptively simple -- what did

Congress mean when it usged the term "subject to Section 318" in’

Section 2001 (k) (1) of the 1995 Rescissions Act

(the 1995 Act).

Ig it merely, as NFRC and the timber industry amicid claim, a

shorthand geographic description which draws within the reach of

@oo2

Section 2001 (k) (1) any timber sale ever offered by the federal

1/

State Repregentative Johnson.

The timber industry amigi include Senators Craig and
Murkowski, Representatives Chenoweth and Linda Smith,

and Oregon

The three primary Congressional

gponsors of Section 2001 (k) (1) have not joined in the timber
industry amici brief.
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government, prior to July 27, 1995, in any national forest in
Washipgton and Oregon and any of ‘six BLM management districts in
western Oregon. Or, have the Sgcretaries of Agriculture and the
Interior (the Secretaries) properly interpreted the meaning of
that phrase to mean the xelease of a set of sales "that have
already been sold under the provisions of Section 318 of the
figcal year 1990 Interijor and Related Agencies Appropriations
‘Act." (Statement of Senator Gorton, 141 Cong. Rec. S 10,464).
Resolution of thig igssue will determine if ovaer 240 million
board feet of old-growth trees will continue to be harvested
throughout Washington and Oregon. Should the Seéretaries
prevail, Section 2001 (k) (1) will still result in the releage, in
one form or another, of over 400 million hoard feet timber
embodied in the remaining Section 318 sales - an amount of timber
which even NFRC admits (NFRC Br. at 8) 1s covered by the statute
as interpreted by the Secretaries. The timber volume represented
by that discrete set of Section 318 sales will, under any party’s
interpretation of Section 2001 (k) (1) of the Regcigsions Act, be
released for harvesting.?  Thus, what is at stake in this |

appeal is approximately 240 million additional board-feet of old

2/ While much of the timber released will be the timber
originally specified in the initial offerings under Section 318,
some of the volume will be in the form ©of replacement timber
pursuant to Section 2001 (k) (3). How much replacement timber will
be needed depends upon the district court’s resolution to NFRC's
challenge to the Secretaries’ interpretation of the term "known
to be nesting” found in Section 2001(k) (2). The district court
heard oral argument on the parties’ cross-motions for summary
judgment on that issue on November 7, 1995. The issgue is now
under submission.
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growth timber, located on over 4,000 acres of land located

throughout Orxegon and Washington which the district court’s order

‘pulls into the scope of sales required to be released under

Section 2001(k) (1). Much of the 240 millicon board feet is
concentrated in western Oregon and Washington, within the range
of the two threatened bird species which depend upon large areas
of ©ld growth forest for their continued existence -- the
Northern Spotted Owl and the marbled murrelet.

ARGUMENT

SECTION 2001 (k) (1) RELEASES ONLY TIMBER SALES
PREVIOUSLY OFFERED OR AWARDED UNDER SECTION 318

A Introduction. -- NFRC primary argument in support of the
district court’s expansive interpretation of Section 2001 (k) (1)
is that the plain language of Section 2001 (k) (1) requires release
of any timber sale offered in any National Forest in Washington
and Oregon or BLM district in western Oregon. {(NFRC Bxr. ***)},

It then claims, without any support, that when Congress included
the phrase "subject to Section 318" in Section 2001(k) (1) it was
merely describing a geographic area to be covered by Section
2001 (k) (1) . NFRC then argues that the general reference to
Section 318 is actually a specific reference to Section 318(a).

(NFRC Br. 22). NFRC's arguments must be rejected becauge they

@004

(1) do not give effect to the accepted meaning of "Section 318";
(2) are not supported by the legislative history as a whole; and

(3) lead to absurd resgulte.

B. The Plain lanquage of the statute supportsg the

Secretarieg’ interpretation. -- As we noted in our opening brief,
P
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14-22, to the extent that any "plain language" argument can be
made concerning the phrase "subject to Section 318" the plain
language supports the Secretaries’ interpretation. First, as we
note in our opening brief (Br. 15), the words "subject to" mean
"liable, subordinate, subservient, inferior, obedient to;
governed or affected by; * * * " BRlack’s Law Dictionary, 1594

{4th ed. 1966). See also Cambridge Capital Corp. v. Halcon

Enterprises, Inc¢., 842 F. Supp. 499, 503 (S. D. Fla. 1993)
(interpreting the phrase "subject to" as "governed, affected or
limited by."); Amoco Production_ Co. v. United States, 17 Ct. Cl.
590, 594 {(1984) (same). Thus, the release of sales required by
Section 2001 (k) (1) must be somehow "governed, affected or limited
by" Section 318. NFRC’'s interpretation of the phrase falls to
afford this plain meaning to the phrase "subject to," by turning
the entire phrase "subject to Section 318" into a "siwmple"
geographic description.

Second, it is clear that the term "Section 318" is commonly
known ag a timber sale program which had both well defined
geographic and temporal limitations. Simply put, "Section 318"
refers to a discrete set of previously offered or awarded timber

sales within the thirteen national forests in Washington and

Oregon known to contain the northern spotted owl, and the six BLM
districts in western Oregon.

This commonly accepted meaning for "Section 318" was
solidified by the Supreme Court's 1992 interpretation of Section

318. The Court stated that in enacting Section 318, Congress
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established a comprehensive set of rules to govern
harvesting within a geographically and temporally
limited domain. By its terms, it applied only to
the thirteen national forests in Oregon and

Washington and [BLM] districts in western Oregon
known to contain northern spotted owls.

Robertson v. Seattle Audubon_Society, 503 U.S. 429, 4323 (1992).
The Court also noted that the ability to offer sales under
Section 318 expired "automatically on September 30, 1990, the
last day of Fiscal Year 1990, except that timber sales offered
under §318 were to remain Subject to its terms for the duration
of the applicable sales contracts." Ibid, (emphasizs added)

It is against this well-settled and well-defined scope of
Section 218 that Congress enacted, and the President signed, the
1995 Rescisgsions Act containing Section 2001(k) (1). Giving
effect to the common, plain meaning of the all the parte of the
phrase "subject to Section 318," the Secretariesg started a
process designed to release the discrete set of Section 318 sales
which had been previously offered or awarded, as required by
Section 2001(k) (1). Thusg, as the supreme Court stated in Cannon

v. Univ Chicadgo, 441 U.S. 667, 697-698 (1979), in
interpreting Section 2001(k) (1), this Court should presume "our
elected representatives, like other citizens, know the law" and

T the Court—is "espeecially justified in presuming both that those

representatives were aware of the prior interpretations of
[Section 318] and that that interpretation reflects their intent
with respect to [Section 2001(k) (1)) * * *." GSee also, Director,

OWCP v. Greenwich Collieries, 114 8. Ct. 2281, 2257 (1994) .
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NFRC, and the district court, however, effectively ignored
the Supreme Court’'s previous interpretation of the scope of
Section 318. Neither NFRC nor the district court acknowledge the
limited temporal and geographical domain described in Section 318
and discussed by the Supreme Court in Seattle BAudubon. Indeed,
as we noted in our opening brief (Brxr. 18), the district court
itself stated that "there is no ‘description’ of lands gset forth
in Section 318." (E.R. 64). NFRC’s brief fails to offer any
explanation for how the district court could conclude that
Section 318, which contains at least two separate "geographic
descriptions"” of land, does not describe any geographic area.
Where, as here, the Supreme Court directly ruled on the
geographic scope and temporal limits of a statute in question,
the Court’s conclusion ig binding on all other federal courts.
The NFRC’s argument and the district court’s conclusion to the
contrary cannot stand.-

Alse, the district court never addressed the temporal
limitation inherent in Section 318. 1In fact, the court indicated
that the only temporal limitation to timber sales within Section

2001 (k) (1) would be July 27, 1995, the date of enactment of the

statute. (E.R. cite to October 17 order requiring reports to the
court.) The court recently confirmed that it would consider
3/ While NFRC does in fact cite to Seattle Audubon, it has

chosen to rely only on the "headnotes" portion of the decision,
not the text of the actual opinion. As the Supreme Court has
made clear, reliance on the headnotes prepared by the reporter of
decisions is misplaced. United States v. Detroit Lumber Co., 200
U.S. 321, 337 (1906). The brief filed by timber industry amici
never once cites Seattle Audubon.
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sales offered prior to the enactment of Section 318, when it
approved intervention in this case by a timber company seeking
release of a sale offered in 1989, prior to the effective date of
Section 318. (Supp. E.R. *** - pminute order allowing
intervention.)

Moreover, NFRC’'s attempt to rely on the broader geographic
description contained in Section 318 (a) undercuts its argument
that the meaning of Section 2001 (k) (1) is plain on its face.
Section 2001 (k) (1) does not reference Section 318 (a) or in fact
any other subsection of Section 318. Section 2001 (k) (1) contains
only a general reference to "Section 318." While Section 318 (a)
describes a general timber harvesting goal for the region, the
remaining portions of Section 318 describe, in great detail, a
timber sale program for the "owl forests." See Section 318(b) -
{(g). Indeed, many of the provisions of Section 2001(k) are
gimilar to the provisions found in those portions of Section
318.% Given the similarities of the substantive portions of
the two statutes, and the Supreme Court’s clear statement of the
gscope of Section 318 in Seattle Audubon as being limited to sales
offered during Fiscal Year 1990 in the thirteen national forests

and six BLM districts "known to contain the northern spotted

owl, ' there -can—be-little—doubt—that "sulsject to Secticn 318" as

used in Section 2001(k) (1), refers to the limited timber sale

program established in Section 318(b) - (g), rather than the

&/ Compare e.g., Section 318(g) (1) with 2001 (b) (*) (limiting
scope of judicial review); and Section 318(d) with section
2001 (%**) (limiting *%*¥*)
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timber sale goals established in Section 318 (a). The district
court’s contrary conclusion must be rejected. NFRC’s statement
(NFRC Br. **#*) that there "was no simpler way for Congress to
describe" the area Coveréd by Section 2001 (k) (1) reflects either
a profound misunderstanding of Section 318 as a whole as well, or
a lack of knowledge of the definitive judicial interpretations of
Section 318. Thus, NFRC’'g artempt to expand the geographic and
temporal reach Section 2001 (k) (1} through a myopic reading of

Section 318 ig meritless.

B. yLegislative history of the Section 2001(k) (1) as a whole
suppeorts the Secretariesm’ interpretation. -- Contrary to the bold
assertions of both NFRC and the timber industry amigi, the
legislative history does not offer a monolithic support for their
"plain meaning”" interpretation of Section 2001(k) (1). As we
demonstrated in our opening brief, the legislative history is
anything but monolithic. Neither NFRC nor the timber industry
amici point to any specific reference in the legislative history
which supports their claim that Congress as a whole had expressed
an intent to rely on Section 318(a) to the exclusion of the more

limited geographic and temporal scope of Section 318 as defined

by the Court in Seattle Audubon. Indeed, a fair reading of the

several committee reports and flooxr debates on the issue fully
supports the Secretaries’ interpretation of the scope of Section
2001 (k) (1) .

For example, after the President vetoed the initial

resclssions bill, Representative Taylor, the primary sponsor of
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the legislation in the House of Representatives, clearly
indicated his understanding that what was to become Section
2001 (k) (1) was intended to cover "the Section 318 timber * * "
He also stated that the timber in question "has been waiting
since 1990, over 5 years * * * and it hase already been approved
to move, but it has been held up for over 5 years * * %, " 147
Cong. Rec. 5588. Taylor’s repeated reference to the five year
"waiting" period, and his statement that Section 2001 (k) (1) was
intended to c¢over "the Section 318 Timber" are the among the
clearest examples that the timber sales covered by Section
2001 (k) (1) are the discrete group of sales, previously offered in
1989 and 1990, in the thirteen national forests and six BLM
districts known to c¢ontain the northern spotted owl, under the
timber sale program authorized by Congress in Section 318.
Senator Gorteon, prior to signing the post-enactment letter
upon which NFRC and the timber amici so heavily rely, also
confirmed that Section 2001 (k) (1) was limited to the sales
previougly offered or awarded under Section 318(b) -~ (g). He
stated that Section 2001(k) (1) was intended to "release a group
of timber gales that have already been sold under the provisions
of Section 318 of the fiscal year 1990 Interior and related

Agencies Appropriations Act." 141 Cong. Rec. § 10,464. Senator

Hatfield also made clear that Section 2001 (k) (1) was intended to
release sales that were previously offered under Section 318,
referred to as the "Northwest Timber Compromise Amendment of

1989." 141 Cong. Rec. S 4881.
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Further confirmation of the intent to limit Section
2001 (k) (1) to the previously offered or awarded 318 sales is
evidenced by the amount of timber both Senators Hatfield and
Gorton predicted would be released by the measure. Senator
Hatfield asserted that Section 2001 (k) (1) would release 37%
million board feet of timber. Ibid. Senator Gorton estimated
that Section 2001 (k) (1) would release "roughly 300 m{illion]
bloard] fleet] of timber sales which have been held up due to
agency gridlock over the marbled murrelet." 141 Cong. Rec. S
10,464. Neither Senator’s estimate was accurate, however. As
NFRC itgelf cléims (Br. 8) Section 2001i(k) (1) requires the
release over 400 million board feet of timber sales previously
offered under Section 318. As interpreted by NFRC and the
district court, however, Section 2001 (k) (1) will release over 650
million board feet of timber. This nearly 100 per cent 1lncreasge
in the amount of timber released by Section 2001 (k) (1) under
NFRC‘’s interpretation is not supported by the estimates of the
prime sponsors of the measure in the Senate. Finally, the 318
sales have now, for the most part?, been released. Section
2001 (k) (1) recuires no more, and the district court erred in

holding otherwise.

NFRC’s and amigi also rely extensively on the conference

report to support their broad interpretation of Section

=4 There are currently pending before the district court
geveral motions addressing various Section 318 sales which have
not yet been released. The district court will hear argument on
these sales on Daecember 12, 1995.
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2001 (k) (1). This reliance is misplaced for two reasons. First,
as we noted in our opening brief (Br. 26) the Conference Report
contains the game ambiguous reference to Section 318 as does
Section 2001 (k) (1). The Report does not purport to rely on the
geographic description contained in Section 318(a) - it again
gimply refers to Section 318 as a whole. Second, the language of
the Report contradicts the' language of the Section 2001 (k) (1)
itself. The Report eliminates the language "subjeét to" and
replaces it with "within the geographic area encompassed by
Section 318 * * * " When the Report is at odds with the language
of the statutory language itself, the Report is entitled to
little, if any weight. See Rlanchard v. Bergeroh, 489 U.S. 87,
98-99 (1989) (Concurring opinion of Justice Scalia).

Moreover, the Conference Repért, which was ordered to be
printed on May 16, 1995, actually predates the enactment of the
final legislation (July 27, 19958) afrer the Pregident’s veto
(June 7, 1995). Despite the existence of the Report and the
apparent inconsistency between the language of the Report and the
language of the bill under consideration, Congress did nothing to
conform the terms of the bill to the language of the Report.

Tndeed, Senator Gorton, speaking to the Senate on July 21, 1995,

about the changes to Section 2001 after the veto of the initial
legiglation, continued to describe the scope of Section
2001 (k) (1) as limited to the "release of a group of sales that
have already been sold under the provisions of Section 318 of the

fiscal year 1990 Interior and Related Agencies Appropriations
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Act." 141 Cong. Rec. 8 10464. Thug, up to six days prior to the
enactment of the legislation, one of the prime sponsors of the
bill in the Senate continued to refer to the gcope of Section
2001(k) (1) as covering nathing other than the group of sales
previously offered or awarded under Section 318.

Finally, the reliance that both NFRC and the timber amici
place on the post-enactment letter sent by six members of
Congress is misplaced for two simple reasons. First, because the
letter is "not a gtatement [made] during the legiglative process,
but after the statute became law" it is entitled to no weight.
The letter "is not a statement upon which other legislators might
have relied in voting for or against the Act, but it simply
represents the views of * * * informed personis] on an issue
about which other may (or may not) have thought diffexently."

Heintz v. Jenkins, 115 S. Ct. 1489, 1492 (1995). Second, the

letter continues the inherent ambiguity in geographic scope of
Section 2001 (k) (1) by continuing to make only a general reference
to Section 318. Ry refusing to specify either the broader areas
covered by Section 318(a) or the more precisely geographic scope
covered by Section 318(b) - (g), the letter provides no real

guidance to Congressional intent.

cC. Absurdfkesults flowing from the district court’s
determination_to interpret "subject to Section 318" as a mere
geographic description of the area 1n which sales are to be
releaged. -- In our opening brief we argued (Br. **) that the

court’s interpretation of "subject to Section 318" as a mere
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geographic description would lead to an absurd result of
requiring the releage of timber gales that were never subject to
Section 318, because they occurred either prior to or after the
effective date of t;.he gtatute. The legislative history confirms
that one of the consistent motivations behind the formulation of
what came to be Section 2001 (k) (1), was to eliminate the lengthy
delay in completing the timber sales previously offered or
awarded Section 318 timber saleg in Washington and Oregon. For
example, Senator Gorton referred to "gridloc¢k" and sales having
been "held up" because of "extended subsequent review by the U.S.
Fish and Wildlife Service." 141 Cong. Rec. S 10,464 - 10,465.
See also, H.R. Rep; 104-124 104th cong. 1lst Sess. 137 (same); 141
Cong. Rec. 8 4875 (Senator Gorton, discussing Section 2001 (k) (1)
states "many of the sales directed by this Congress pursuant to
[Section 218] have been held up by subsequent environmental
actions."); 141 Cong. Rec. H 5558 - 5559 (Statement by Rep.
Taylor discussing the "5 year" delay in harvesting Section 318
sales) .

Subsequent actions in the district court by NFRC and
others seeking to enforce the injunction issued on October 17,
1995, confirms our argument that the district court’s

interpretation will lead to absgsurd results. First the Forest

Sexvice and the BLM have spent scarce resources ferreting out
timber salegs whic¢h had been offered prior to the enactment of
Section 318 ~- in some cases reaching back to sales that occurred

in the early 1980's but were for some reason never allowed to be
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harvested. (See affidavit of ***%*, C.R. **% and included in the
Federal Appellant’s Supplemental Excexrpts of Record (Supp. E.R.)
at **), Desgpite NFRC’'s disclaimer (NFRC Br. 13 n.6) that it was
not seeking release of those pre-Section 318 sales, the district
court’s order and injunction clearly includes those sales.
Indeed, the district court has now allowed a timber company to
intervene in this action in an attempt to require release of a
timber sale which was offered prior to the enactment of Section
318, (Federal Appellants’ Supp. E.R. at **¥* Atrtach minute
order.)

Also, the same district court which issued the rulings on
appeal here, has issued an order in related litigation? that
requires‘the release of two timber sales, both of which were
developed under the newiy adopted Northwest Forest Plan
(otherwise referred to as Optlon 9). The government had offered
those sales in 19%4 as two of the first to occur under Option 9.
Bids had been accepted and contracts awarded. When the release
of the sales were challenged, the government argued that they
gshould be released, relying in part on Section 2001(d)*Y of the
Regciaaions Act. NFRC, however, intervened in that action,

arguing that the sales were covered under the district court’s

September 13, 1995 opinion and October 17, 1995 injunction—on

appeal in this case. In an order dated December 6, 1995, the

£/ ONRC v. Thomas, Civ. No. 95-6272-HQ. A copy of the court’s
December 5, 1995 opinion is attached to this brief as addendum A.

v We describe Section 2001 {(d) at page 3 of our opening brief.
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district court found that the sales were covered undexr the scope
of Saction 2001 (k) (1), even though they had been prepared under
Option 9 in 1994 and were otherwise covered by Section 2001(4).
Thus, it no longer requires speculation to determine that the
expansive interpretation advocated by NFRC and adopted by the
district court leads to an absurd result. The district court’s
receht ruling validates that argument. The court has allowed
what was intended to be a quick fix provided by Section
2001 (k) (1) to allow the release of long-delayed timber sales to
overtake and effectively repeal Section 2001(d) ‘s assigned role
in expediting timber sales under Option 9. The court reached
this absurd result, despite the government's reliance on Section
2001 (d) of the Rescissions Act to support'; the continued

harvesting on those two timber sales.




