
NL WJC- Kagan 

Counsel - Box 003 - Folder 004 

Timber: NFRC v. Glickman [3] 



12/07/95 THlT 14:11 FAX 2025144240 ENRD APPELLATE 

DATE: 

FROM; 

RE: 

u.s. DEPARTMENT OF JUgT~C2 . 
ENV!RONMENT & NATURAL RESOURCES DIVISION 

APPELLATE SECTION 
WASHINGTON, D.C. 20530 

FAX NUMBER (202) 514-4240 

December 7/ 1995 

Albert M. FerIa, Jr. 

OFFICE PHONE: 

NFRC v. Glickman and Babbitt 

(202) 514-2757 

NUMBER OF PAGES: 

PLEASE DELIVER TO; 

TO; 

MESSAGE: 

Message and 21 Pages 

Don Barry 
Bob Baum 
Dianh Bear 
Michelle Gilbert, 

Ellen Athas 
Mike Gippert, 

Tim Obst, 
Jay Mcwhirter 

Greg Frazier 
Jeff Handy (503) 
Nancy Hayes 
Elena Kagan 
Don Knowles (503) 
Karen Mouritsen 
Roger Nesbit (503) 
Chris Nolin 
Tom Tuchmann (503) 
Sue Zike (503) 
Jean Williams, 

Ellen Kohler 
Terry Garcia 

208-4684 
208-3877 
456-0753 

305-04:.39 
690-2730 

720-54;37 
326-3807 
208-5242 
456-1647 
326-6282 
219-1792 
231-2166 
395-4941 
326-6254 
326-7742 

305-0275 
482-4893 

Attached is copy.of industry amici brief in NFRC v. Glickman 
and Babbitt on the (k) (1) iSBue. we did not object to the 
filing of the brief. 

currently, our reply brief is due to be filed on Monday, 
December 11, 1995. I will circulate a draft for comment as 
soon as possible. Given the short time for filing a 
response, the amount of time available for review and 
comment will be limited. My apologies in advance. 

Al Ferlo 

~001 



Nos. 95-36042 and 95-36038 

UNITED STATES COtJRT OF APPEALS 
FOR THE NINTH CIRCUIT 

NORTHWEST FORBST RESOURCE COUNCIL. 

Plaintiff-Appe~lee, 

vs. 

DAN GLICKMAN, in his capacity as secretary of Agriculture, and 
BRUCE BABBITT, in h1S capacity as Secretary of Interior, 

Defendants-Appellants. 

salBP OP AM.ICr CUR.:rAR TJDI WASBDlQTO)f LEGAl. P01Jm)AT:IOlf, 
u. S • SENA'l'ORS LARRY B. CRAl:G JUn) PRAn MtJRltOWSlt:I J 

U. S • RBPRBSBHTATrvBS BJUD CBBII'0IIB"11l AND LINDA SKITH J 
JWD OllBGOlf STATK SBlfATOB. ROD JOmTSOH 

IN SUPPOII.'1' 0:1' "l'BlI M'PBLLBB 

Date: December 4, ~995 

DANIBL J. POPBO 
PAUL D. KAMENAR 
WASHINGTON LEGAL FOUNDATION 
2009 Massachusetts Ave., NW 
washington, D.C. 20036 
(202) 588-0302 

CounBe1 for Amici Curi~e 



. ~'::.' .. ~ 

12/07/95 THU 14:12 FAX 2025144240 ENRD APPELLATE I4J 003 

Corporate Di~elosure Statement Required by FRAP 26.1 

Amicus Curiae Washington Legal Foundation is a non-prot1c 

public interest law and policy center that has no parent 

companies, subsidiaries, or affiliates that have issued shares to 

the public in the United States or abroad. 

Respectfully submitted, 

~~~ 

Date: DECEMBER 4, 1995 

WASHINGTON LEGAL FOUNDAT!ON 
2009 Massachusetts Ava. I NW 
Washington, D.C. 20036 
(202) 588-0302 



12/07/95 THlI 14:12 FAX 2025144240 ENRD APPELLATE 

TABLE OP CONTENTS 

INTERESTS OF AMICI CURIAE 

TABLE OF AUTHORITIES 

ARGUMENT 

CONGRESS INTENDED THAT SECTION 2001(k) (1) OF THE RESCIS­
SIONS ACT WOULD RELEASE ALL TIMBER SALES OFFERED IN 
FIS~L YEARS 1991-95 UP TO THE DATE OF ENACTMENT OF 
THE RESCISSIONS ACT IN ALL NATIONAL FORESTS OF ORE­
GON AND WASHINGTON AND BLM DISTRICTS IN WESTERN 

Page 

~ 

1. 

3 

OREGON . . . • . . _ . . _ _ . . . _ . _.. 3 

A. The district court correctly read the plain meaning 
of the statute _ . . . . . . . . . . . . . 4 

B. The legislative h1sLOry is consistent with the piain 
meaning of the statute _ . _ . . + _ • •• 6 

CONCLUSION .. .. .. . . . .. .. . . .. . . . l4 

l 

141 004 



12/07/95 THlT 14:13 FAX 2025144240 ENRD APPELLATE 

TABLE OF .AUTHORITIES 

Cases 

AmOCO Production Co. v. village of Gambell Alaska, 
480 u.s. 531 (1987) ..• • .••.... 

American Bank & Trust Co. v. Dallas County. 
463 U.S. 855 (1983) ......•. 

Chevron U.S.A. Inc. v. Natural Resour~es 

Page 

. . . . 5 

11 

Defense Council, Inc. I 467 U.S. 837, 842 (1994) 5 

ChurCh of SCientology v. U.S. Department of JUBtice t 

612 F.:2d 417 (9th Cir. 1979) •..•......• 10, 12 

Davis v. Lukhard, 
788 F.2d 973 (4th Cir.), 
cert. denied sub nom. Staton 
479 U. S. a 6 B (19 B 6) •... 

Demby V. Schweiker, 
671 F.2d 507 (D.C.Cir. 1981) 

V. Lukhard, 
. .. .. . . . 

Dept. of Health & We~£~re, State of Idaho v. Block, 
784 F.2d 895 (9th Cir. 1986) •...•.... 

Ecee, Inc. v. Fed. Energy Reg. comm'n, 
645 F.2d 339 (5th Cir. 1981) .•. 

Garcia v. United States, 
469 u.s. 70 (1984) .. 

In Re Kelly. 
841 F.2d 908 (9th Cir. 1988) 

INS v. Phinpathya, 

a 

8 

8, 9 

a 

7 

7 I 13 

464 u.s. 1B3 (1984) • .. • • • • • _ ".. • • .. .. • • ... ~3 

~005 

-------;r.n-reEIla-aena4--'Pel-.-&-T-el-.-GeEp-. -v.-GeneFaJ.-'Fel:-o.,.--------------­
~ Electronics Corp., 
519 F.2d 913 (9th Cir. 1975) • . . .•.. .. . . . 7, 13 

Kuehner v. Heckler, 
778 F.2d 152 (3d Cir. 1985) 8 

11 



12/07/95 THU 14:13 FAX 2025144240 ENRD APPELLATE 

League To Save Lake Tahoe, Inc. v. Trounday, 
598 F.2d 1164 (9th Cir.). 
cert. denied 444 U.S. 943 (1979) .... 

NLRB v - St:.. Fr~n.ciB HOspi. ta.l, 
601 F.2d 404 (9th Cir. 1979) . . . . .. . .. . . , . .. .. 

NLRB union v. FLRA, 
934 F.2d 191 (D.C. Cir. 1987) 

North Haven Board of Education v. Bell. 
456 U.S. 512 (1982) ...... . 

Pennsylvan.ia Welfare Dept::. v. Ddvenport, 
495 U.S. 552 (1990) .... _ . . 

. ... . .. ... . . . .. . 

... .. .. .. .. . .. . 

Railway Labor Executives Ass'n v. I.C.C., 
735 F.2d 691 (2d Cir. 1984) .•. . .. ,. .. .. . .. .. 

Resolution Trust Corp. v. Gallagher. 
10 F.3d 416 (7th Cir. 1993) 

Ri ce v. Rehner, 
463 u.s. 713 (1983) 

RJR Nabisco, Inc. v. U.S., 
955 F.2d 1457 (11th cir. 1992) 

+ • .. • .. • of • • 

.. . .. .. .. . .. .. .. .. .. .. 

Schwegmann Bros. v. Calvert Distillers Cor,p .• 
341 U.S. 384 (1951) .•..••.... 

Sierra Club v. Clark, 
755 F.2d 608 (8th Cir. 1985) 

State of Cal. v. Kleppe, 

8, 9 

12 

6 

12 

3 

8 

8 

10 

8 

13 

8 

604 F.2d 1197 (9th Cir. 1979) .. .. .. . .. .. . .. . . 9, 12 

u.s. v. Van Den Berg, 
5 F.3d 439 (9th Cir. 1993) ... .. . .. . .. .. . .. . .. . 

Uni ted Sta t:es v. In terna 1:i ollal Uni on, . 
352 U.S. 567 (1957) ..... . 

United St~tes v. Turkette, 
452 U.S. $76 (1991) . . . . . . . . . . . . ... . . .. 

Williamson v. C.I.R., 
974 F.2d 1525 (9th Cir. 1992) .. . . . . . . . . . . 

Zuber v. Allen, 
396 U.S. 168 (1969) 

iii 

3 

7 

11 

3 

7 

I4J 006 



12/07/95 THU 14: 13 FAX 2025144240 ENRD APPELLATE 

Statutes 

Fiscal Year 1995 Emergency Supplemental Appropriations 
for Disaster Relief and Rescissions Act, 
Pub. L. 104-19, 109 Stat. 240 (July 27, 1995) passim 

Public Law 101-121 (103 Stat. 745) , 
Section 318 · passim . . . . . . . · · · · · . . . · · · · 

Legislative History 

141 Congo Rec. H3233 (daily ed. March lS, 1995) · · · · 10 

141 Cong. Rec. H3235 (daily ed. March 15, 1995) 12 

141 Congo Rec. H3240 (daily ed. March 15, 1995) · · · · 12 

14,1 Congo Rec. H5013 (daily ed. May lS, 1995) · · · 6 

141 Congo Rec. H5050 (daily ed. May 16, 1995) 7 

141 Cong_ Rec. H5353-S4 (daily ed. May 18, 1995) · · · · · 6 

141 Congo Rec. S7407 (daily ed. May 25, 1995) · · · 6 

H. Rep. lO4~124 (May 16, 1995) · · · · · · · · 6 

S. Rep. 104-17 (March 24, 1995) · · · · · · · · · · 9 

lV 

~007 



12/07/95 THlT 14:13 FAX 2025144240 ENRD APPELLATE 

N06. 95-36042 and 95-36038 

UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 

NORTHWEST POREST R~SOURCE COUNCIL, 

Plaintiff-Appellee, 

vs. 

DAN GLICKMAN, in his capacity as Secretary of Agriculture, and 
BRUCE BABBITT, in his capacity as Secretary of Interior, 

Defendants-Appellants t 

BRIEP OF AMIC% CURI~ THE WASHINGTON LEGAL FOUNDATION; 
u.s. SENATORS LARRY E. CRAIG AND PRANK MURXOWSRI; 

tr. S. REPRESENTATIVES BELEN' CHENOWETH .AND LINlJA SMITB; 
AND OREGON S~ATE SENATOR ROD JOHNSON 

IN SUPPORT OF THE APPELLEE 

INTERESTS OF AMICI CURIAE 

The Washington Legal Foundation (WLP) is a non-

profit public interest law and policy center based in 

Washington, D.C., ~ith over 100,000 supporters nationwide, 

including many in the States of washington and Oregon which 

,are the areas primarily affected by the subject matter of this 

case. WLF has regularly appeared as an amicus before the U.S. 

Supreme Court and lower federal courts, including this one, in 

environmental cases that raise important issues of constitu-

tional law and statutory interpretation. Seg, ~., Babbitt 

v. Sweet Home Ch. of Cgmmun. for a Great Or., 115 S. Ct. 2407 

(1995); City of Chicago v. Environmental Defense Fund, 114 S. 

[4J 008 
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Ct. 1588 (1994); Lujan v. Defenders of Wildlife, 112 S. Ct. 

2130 (1992) i United States v. Montrose Chemical Corporation of 

California, Nos. 95-55725/55736 (9th Cir., (appeal pending); 

Les v. R~illy, 968 F.2d 985 (9th Cir. 1992). In addition, 

WLF's Legal Studies Division publishes monographs and other 

materials discussing environmental law and policy questions. 

U.s. Senator Larry E. Craig of Idaho is the Chairman of 

the Forestry, Conservation and Rural Revitalization Subcommit-

tee of the Senate Agriculture, Nutrition and Forestry Commit~ 

tee, and was one of the Members of Congress who sponsored the . 
logging salvage legislation in question, U.S. Senator Frank 

Murkowski of Alaska is Chairman of the Senate Energy and 

Natural Resources Committee and was also a sponsor of the 

legislation. Senators Craig and Murkowski wrote a contempora-

neous letter to the appellants when the bill was signed into 

law underscoring the legislative intent correctly determined 

by the district court. 

U.S. Representative Helen Chenoweth is a duly elected 

Member of Congress from the 1st District of Idaho and U.S. 

Representative Linda Smith is a duly elected Member of 

Congress from the 3d District of Washington. Both R9presenta-

tives voted for the salvage legislation in que~tion and also 

share the views of Senators craig and Murkowski. Oregon State 

senator Rod Jonnson is a duly elected legislator from District 

23 not only shares the views of his congressional colleagues, 

2 
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but also represents constituents whose livelihood depends on 

the outcome of this case. 

All amici submit that the district court has correctly 

interpreted the intent of Congress in section 2001(k) (1) in 

ordering the defendants to award and release t1mber sales 

offered in fiscal years 1991-95 in the national forests of 

Oregon and Washington and the BLM's administrative districts 

in western Oregon. Amici believe that their participation in 

this case will assist the Court in resolving the issue before 

it. 

ARGUMENT 

CONGRESS INTENDED THAT SECT~ON 2001(k) (1) 
OF THE RESCISSIONS ACT WOULn RELEASE ALL 
TIMBER SALES OFFEaED IN FISCAL YEARS 1991-
35 UP TO THE DATE 01'" ENACTMENT OP TIlE 
RESCiSSIONS ACT IN ALL NAT~ONAL FORESTS OF 
OREGON AND WASHINGTON AND BLM DISTRICTS IN 
WESTERN OREGON. 

The first rule of statutory construction is "the 

fundamental canon that statutory interpretation begins with 

the language of the statuLe itself. n pennsylvania Welfare 

Dept V. Davenport, 495 U.S. 552, 557-58 (1990); u.s. v. Van 

Den Berg, 5 F. 3d 439, 442, (9th Cir. 1993). 

When "the plain language of a statute appears to resolve 

a dispute, we consider the legislative history to determine 

only whether th~re is cl~arly expressed legislative intention 

contrary to that language. II Williamson v. C.I.R., 974 l."'.2d 

1525, 1531 (9th Cir. 1992) (internal quotations omitted) . 

3 
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In this case the plain language of section 200l(k) 

resolves the dispute, and the legislative history is not 

contrary to the plain meaning. Indeed, the most persuasiv~ 

parts of the legislative history -- especially th9 Conf9rence 

Report -- are in full agreement with the district court's 

plain meaning reading of the statute. 

Id. 

A.. The district court correctly read the plain meaning 
of the sta.tute. 

Section 2001(k) (1) states: 

(1) AWARD ANO RELEASE REQUIRED. - - Notwith-
standing any other provision ·of law, 
within 45 days after the date of .the 
enactment of this Act, the Secretary 
concerned shall act to award, release, and 
per.mit to be completed in fiscal years 
1995 and 1996, with no change in origi­
nally advertised terms, volumes, and bid 
prices, all timber sale contracts offered 
or awarded before that date in any unit of 
the National Forest System or district of 
the Bureau of Land Management subject to 
section 318 of Public Law 101-121 (103 
Stat. 745). The return of the bid bond of 
the high bidder shall not alter the re­
sponsibility of the Secretary conce.rnQd to 
comply with this paragraph. 

While the defendant agencies claim the statute only 

requires the award and release of timber sales sold under 

section 318(b}-(j) in fiscal year 1990, they cannot explain 

how the words of the statute produce their interpretation. 

The plain meaning of the statut9 ig that the phrase "subject 

t.o section 318" modifies the phrase "any unit of the National 

Forest System or district of the Bureau of Land Management" 

4 
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which immediately precedes it in the sentence. There is no 

intelligible reading of section 2001 (k) (1) in which "subject. 

to section 318" modifies "all timber sale contracts" or any 

part of the sentence except the phrase which immediately 

precedes the words "subject to section 318." The words simply 

do not mean what the defendants contend. 

The district court correctly read the plain meaning of 

the statute: it requires the award and release of all timber 

sale contracts offered or awarded prior to the date of 

enactment of the Rescissions Act in the geographic area 

subject to section 318. 

The geographic area subject to section 318 is the 

national forests of Oregon and Washington and six BLM dis~ 

tricts in western Oregon. It includes the national forests in 

eastern Oregon and Washington as well as those in the western 

region of the two scates. Section 318(a) ordered a mandatory 

timber sale program for fiscal years 1989-90 for those 

forests. Those forests were "subject to section 318" and the 

district court correctly ruled thesQ those forest.s are within 

the geographic area in which the Rescissions Act operates. 

Because the plain reading of the statute is clear, thac 

is the "end of the matter" and the courts are required to 

d~fer t.o the judgment of Congress. Chevron U.S.A. Inc. v. 

tiatural Resources Defense Council. Inc., 467 tJ. S _ 837, 842 

(1994). 8e~ also Amoco Production co. v. Village of Gambell 

Alaska, 480 U.S, 531, 548 (1987) where the Supreme Court 

5 
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unanimously reversed a decision of this Court that had 

enjoined certain oil and gas leases by the Department of 

Interior because this Court nad tailed to follow the plain 

meaning of the relevant statute. 

B. The legislative history is oons~Btent with the pla~n 
meaning of the statute. 

While the plain meaning or the statute supports the 

district court's decision. the legislative history further 

bolsters thac ruling. contrary to the suggestion of the 

appellants. deference to the agency is not warranted in'this 

case where the Court is required to determine the intent of 

Congress. Cases which raise "an undaulterated question of 

congressional intent" such as this one, are "pure questions" 

of statutory intepretation that are Bolely within the province 

of the courts to decide. NLRB Union v. FLRA, 834 F.2d 191, 

199 (D.C. Cir. 19S7). 

The conference report on the Rescissions Act, H. Rep. 

104-124 (May 16, 1995), was approved by both houses of 

Congress. 141 Cong. Rec. H5013. RS353-54 (daily ed. May 18, 

1995) (House approval); 141 Congo Rec. S7407 (daily ed. May 

'25, 1995) (Senate approval) . 

The conference report expressly confirms the district 

court's reading of the stacute: 

The bill releases all timber sales which 
were offered for sale beginning in fisca~ 
year 1990 to the date of enactment which 
are located in any unit of the National 

6 
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For~st System or District of the Bureau or 
Land Management Ylithin t.he geographic area 
~ncQmpassed by SectiQn 318 of th~ Fi.scal 
Year 1990 Interior and Related Agencies 
Appropriations Act. _ . 

141 Congo Rec. H5050 (daily ed. May 16, 1995) (underscoring 

added). According to the conference report, the statute 

releases all timber sales which were offered flbeginning in 

fiscal year 1990 to the date of enactment" that are located " 

within the geographic area encompassed by Section 318 

This is precisely what the district court ruled. The confer-

ence report shows that congress intended the plain meaning of 

the statute. 

" 

"[T]he authoritative source for finding the LegiSlature's 

intent lies in the Committee Reports on the bill, which 

, represen[t] the considered and collective understanding of 

those Congressmen involved in drafting and studying propos~d 

legislation.'" Ga.rcia v. unir::ed sta.tes, 469 U.S. 70, 76 

(1984), quoting Zuber v. Allen, 396 U.S_ 168, 196 (1969). "To 

the extent that legislative history may be considered, it is 

the official committee reports that provide the authoritative 

expression Qt l~gislative intent." In Re Kelly, 841 F.2d 908, 

912 n.3 (9th Cir_ 1989). Debate on the floor of Congress is 

"not entitled to the same weight as these carefully considered 

committee reports." United States v. International Union, 352 

U.S. 567, 585 (1957). "Committee reports are indeed entitled 

to greater weight than less formal indicia of Congressional 

intent such as floor debates." International Tel_ &! Tel. 

7 
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Corp. v. Gene.t:a.l Tel . .&, Electronics Corp., 5~8 F.2d 913, 921 

(9th Cir. 1975). 

Among the committee reports, the conte renee report is the 

most reliable indication of the intent of Congress: 

Because the conference report represents 
the final statement of the terms agreed to 
by both houses, next to the statute itself 
it is the most persuasive evidence of 
congressional intent. 

Dept. of Health & Welfare, State of Idaho v. Block, 784 F.2d 

895, 901 (9th Cir. 1986), quoting Demby ~. Schweiker, 671 F.2d 

507, 510 (D.C. Cir. 1991). 

Other courts of appeals similarly view a conference 

report as the most reliable indicator of congressional intent. 

Railway Labor Executives Ass'n v. I.C.C., 735 F.2d 691, 701 

(2d Cir. 1984); Kuehner v. Heckle~, 778 F.2d 152, 160-61 (3d 

Cir. 1985); Davis v. Lukhard, 788 F.2d 973. 981 (4th Cir.), 

cere. denied sub nom. Staton v. Lukhard, 479 U.S, 868 (1986) i 

Resolution Trust Corp. v. Gallagher, 10 F.3d 416, 421 (7th 

C1r. 1993}i Sierra Club v. Clark, 755 F.2d 608. 615 (8th Cir. 

1985) i RJR Nabisco, Inc. v. U.S., 955 F.2d 1457, 1463 (11th 

Cir. 1992); also see Ecee, Inc. v. Fed. Energy Reg. Corom'n, 

645 F.2d 339, 359 (5th Cir. 1991), 

This court has stated: II [t]he expressed understanding of 

the Conference Committee, commended to the full congress in 

the Conference Report and subsequently adopted; is not lightly 

to be disregarded . . " League To Save Lake Tahoe, Inc. v. 

8 
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Trounday, 598 F.2d 1164, ~172 (9th Cir.), cert. denied 444 

u.s. 943 (1979)_ 

Where a conference report conflicts with the report 

adopted by a single house of Congress. the conference report 

prevails. Dept. o~ ffealch & Welrare, State of Idaho v. Block, 

784 F.2d at 901 (upholding conference rsport interpretation of 

statute -over conflicting view expressed in House report); 

State of Cal. v. Kleppe, 604 F _ 2d 1187, 119 ~ (9th Cir. 1979) 

(same) . 

A conferencs report is even more controlling when it is 

"supported by other evidence" in the legislative history. 

League To Save Lake Tahoe, Inc. v. Trounday, 598 ~.2d at 1172. 

Here the Senate report agrees with the conference report that 

the Rescissions Act "release[s] a group of sales that have 

already been sold in the region affected by section 318 of the 

Fiscal Year 1990 Interior and Related Agencies Appropriations 

Act. II S. Rep. 104-17 (March 24, 1995) (underscoring added). 

In addition, Representative Charles Taylor, the author of 

the bill (known in the HOUSe as section 307), stated on the 

rloor of the House: 

Previously-offered timber sales in 
the Northwest cannot be operated due to 
administrative delays and reviews. Many' 
of chese sales were mandated by Congress 
in Section 319 of the Department of Inte­
rior and Related Agencies Appropriations 
Act, Fiscal Year 1990, Pub. L. 101-121; 
others were offered in fiscal year 1991 
and some more recently. 

9 
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SubsQction 307 (i) (1) frees up all 
these sales ... , It applies to all na­
tional forests and BLM districts that were 
subject to Section 318 of the Department 
of interior and Related Agencies Appropri­
ations Act, Fiscal Year 1990, Pub. L. 10l-
121 . 

141 Congo Rec. H3233 (daily ed. MarCh 15, 1995). A sp0nsor's 

explanation of a bill provide "an authoritativE! guide to the 

statute's construction," Rice v. Rehner, 463 U.S. 713, 728 

(1983), and deserves substantial weight in interpreting the 

statute. Church or SCientology v. U.S. Department of Justice, 

61,2 F.2d 417, 424 n~13 (9th Cir. 1979). 

Against these persuasive and consistent explanations of 

the statute, the defendants and their amici can point to no 

member of Congress in either house, supporter or opponent 

(including the Congressional opponents of the Rescissions Act 

who support the defendants as amici), who ever stated that 

fiscal year 1991 through lSl95 sales were excluded from the 

statute, or that the statute Qllly releas9d 1990 sales, or ~ 

released section 318 sales. 

Rather, defendants base their legislative history 

argument solely on a negative inference they would draw from 

some floor statements and on the initial House report that did 

not specifically mention the fiscal year 1991 through 1995 

timbsr sales, and only mentioned section 318 sales. From the 

absence of reference to 1991-95 sales in these statements, 

defendants and their ami ci argue tha't Congress intended 

section 2001(k) to eXClude the 1991-95 sales. 

10 
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Courts do not rely upon negative inferences from state­

ments in legislative history to vary the plain meaning of a 

statute. The ract that legislative history only refers to one 

problem "does not create a negative inference limiting the 

amendment: to this specific problem. II American Bank & Trust 

Co. v. Dallas County, 463 u.s. 955, 967 (1993) (legislative' 

history focusing solely on exempting federal obligations from 

state income tax did not limit plain language of statute 

exempting federal obligations from all state taxes); United 

States v. Turkette, 452 U.S. 576, 591 (1ge~) (fact that 

legislative history referred solely to preventing infiltration 

of legitimate business by organizeo crime does not require 

negative inference that statute does not reach criminal 

ente;t"prises) . 

The Congressional amici also seek to discount Representa-

tive Taylor's floor statement on March 15, 1995 by noting that 

part of it ~as revised and extended rather than spoken. Their 

criticism is misplaced. 

Such rsvised and extended remarks are routine in congres-

sional debate,' and in fact three of the Congressional amici 

themsslves (Reps. Miller, Studds and Vento) submitced revised 

and extended comments in opposition to the Taylor amendment. 

I Until recently the congressional Record did not distinguish 
prepared and extended remarks from spoken remarks, and there was 
no way for court~ to determine reliably what words were spoken 
and what words were written. 

11 
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141 Congo R~c. H3233 (Miller), H3235 (Studds), H3240 (vento) 

(daily ed. March 15, 1995). 

Th~re is no rule of 5tatutory interpretation that gives 

less weight to revised and extended floor statements than to 

spoken words. In State of Ca~. v. K~eppe, 604 F.2d 1187, this 

court ruled that written statements "not spok~n in debate but 

printed in the Congressional Record . do carry weight" 

where the statements are from an author of the bill or a 

member of the conference committee. rd. at 1197. Similarly, 

in NLRB v. St. Francis Hogpi~a~, 601 F.2d 404 (9th Cir. 1979), 

the court gave weight to the Senate sponsor's remarks made 

after the Senate had voted on the bill but before conference 

committee action on the bill. Id. at 415 n.12. 

Indeed, the prepared nature of written remarks may make 

them more reliable than spoken statements on the floor of 

Congress, "where grammatical formalities are not always ob­

served." Church of Scientology v. U.S. DepartmAnt of Justice, 

612 P.2d at 425; see North Haven Board of Education v. Bell, 

456 U.S. 512, 525~27 (1982) (relying on author's floor 

statement "some of which were prepared rather than spontaneous 

remarks") . 

It is never possible for a court to determine either the 

size or attentiveness of the congreseional audience tor 

written or spoken remarks on the floor of Congress. Spoken 

rQmarks can be made to an empty chamber; written remarks can 

be widely read and considered. The difficulty of ascertaining 

12 
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the motivation. accuracy, significance and impact of individ~ 

ual rloor statements is the reason courts give more weight to 

printed committee reports than to individua~ legislators' 

remarks. Schweg,mann Bros. v. Calvert Distillers Cor.p., 341 

U.S. 384, 396 {1951} (JacKson, J., concurring) (floor state­

ments are "not always distinguished for candor or accuracy"); 

In Re Kelly, 841 F.2d at 9l2; International Tel. & Tel. Corp. 

v. General Tel. & Electronics Corp., 519 F.2d at 921. 

What matters about Rep. Taylor's floor statement is not 

how he presented it. but what he said. II [Ulnless we are 

willing to decide that the explanation of the statute provided 

by one of its principal sponsors was, for $ome reason, flatly 

wrong," courts will follow the authoritative statements of a 

bill's sponsor. INS v. Phiapathya, 464 U.S. ~83, 203-04 

(19B4) (Brennan, J., concurring). 

13 
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CONCLtrSl:ON 

Amici respectfully urge the Court to affirm the order of 

th~ district court. 

Date; December 4, 1995 

Respectfully submitt9d, 

~~~ 
DANiELJ.POPEO 
PAUL D. KAMENAR 
WASHINGTON LEGAL FOUNDATION 
2009 Massachusetts Ave., NW 
Washington, D.C. 20036 
(202) 588-0302 

Counsel for Amici 

14 
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CERTIFICATE OF SERVICE 

I hereby certify that two (2) copies of the foregoing brief 

of amici curiae the Washington Legal Foundation, et al., were 

served by first-class mail, postage pre-paid, this 4th day of 

December, 1995, to the following counsel: 

Albert M. Ferlo, Jr. 
Department of Justice 
ENR Division 
Appellate Section 
9th & Pennsylvania Avenue, N.W. 
Room 2336 
Washington, D.C. 20530 

Mark C. Rutzick 
Mark· C. Rutzick Law Firm 
500 Pioneer Tower 
988 S.W. Fifth Ave. 
Portland, OR 97204-2089 

Patti A. Goldman 
Sierra Club Legal Defense Fund 
705 Second Avenue, Suite 203 
Seattle, Washington 98104 

WASHINGTON LEGAL FOUNDATION 
2009 Massachusetts Avenue, NW 
Wa5hinston, D.C. 20036 
202-588~0302 
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u. S. DEPARTMENT OF J1J'STJ:CE 
ENVIRONMENT & NATURAL RESOURCES DIVISION 

APPELLATE SECTION 
WASHINGTON, D.C. 20530 

FAX NUMBER (202) 514-4240 

DATE: December 6, 1995 

FROM: Albert M. Ferlo, Jr. 

RE: HFRe Y. Glickman and Babbitt 

OFFICE PHONE: (202) 514-2757 

NUMBER OF PAGES: Message and 5 Pages 

PLEASE DELIVER TO: 

'1'0; Don Barry 208-4684 
Bob Baum 208-3877 
Dianh Bear 456-0753 
Michelle Gilbert, 

Ellen Athal;! 305-0429 
Mik9 CipP9rt, 690-2730 

Tim Obst, 
Jay McWhirter 

Greg Frazier 720-5437 
Jeff Handy (503 ) 326-3907 
Nancy Hayes 208-5242 
Elena Kagan 456-1647 
Don Knowles (503 ) 326-6282 
Karen Mouritsen 219-17~2 

Roger Nesbit: (503 ) 231-2166 
Chris Nolin 395-4941 
Tom Tuchmann (503 ) 326-6254 
Sue zike (503 ) 326-7742 
Jean Williams, 

Ellen Kohler 305-0275 
Terry Garcia 482-4893 

MESSAGE, Attached is a copy of a "Motion for Leave to File 
Separate Briefs, and Alternative Motion for Leave to File a 
Single 45 Page Brief Out of Time" which NFRC filed with the 9th 
Cir. yesterday. Apparently, the 9th Cir. rejected NFRC's attempt 
to file separate briefs on the merits of the government's appeal, 
and on th9 appeal by SCLDF from the denial of intervention. (A 
copy of the intervention brief will be sent later today by fax. 
If you prefer not to receive it, please let me know - its about 
30 pages. We will not be taking a position on the intervention 
appeal). I am assuming that the Court will allow the two 
separate briefs to be filed, and am preparing the reply brief 
based on that assumption. I hope to have a draft reply brief for 
review and comment by Thursday. 
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ENRD APPELLATE 
MARK C. RUTZICK PAGE 82 

Nos. 95-36042 and 95-36039 

UNITED STATES COURT OF APPRALS 
FOR THE NINTH CIRCUIT 

NORTHWSST FOREST RESOURCE COUNCIL, 

Plaintiff-Appellee, 

vs. 

DAN GLICKMAN, in hie capacity as Sear~tary of Agriculture, and 
BRUCE BABBITT. in his capacity as Secretary of Interio~, 

Defendants-Appellants, 

and 

ORSGON NATURAL RESOURCES COUNCIL, et al., 

Applicants For Inte~~ntion-Oefendant-Intervenor-Appe~lants 

APPELLEE'S MOTION FOR LEAVE TO FILE SEPARATE BRIEFS, 
AND ALTERNATIVa MOTION FOR LEAVE TO F~L~ 

A SINGLg 45 PAGE BRIEF OUT OF TIME 

Mark C. Rutzick 
Alison Kean Campbell 
MARK C. RUTZICK LAN FIRM, 
A Professional Corpo~ation 
500 Pioneer Tower 
8S8 S.W. Fifth Avenue 
Portland, Oregon 97204-2089 
(503) 499-45'73 

or Attorneys for Plaintiff­
Appe~1ee ~orthwe6C Forest 
Resource Council 
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~'\ATTY\No~·a506\lRP90DB3_1CV 

ENRD APPELLATE 

MARK C. RUTZICK PAGE 03 

Appell.ee Northwest Forest Resource, c~uncil ("NFRC") moves 

for leave to file two separate briefs in the two appeals that 

have been consolidated (No. 95-36038 ~nd No. 95-36042). NFRC 

has prepared. the two briefs, served them on the parties and they 

have been received ~n the clerk's office of this court. This 

appeal is calendared fOr oral argument in Portland on January 8, 

1995. 

The appellant Secreta.ries' appeal relates to the injunc:ltive 

order issued by the district court on October 17, 1995 ordering 

them to award and rel~ase certain timber sales pursuant to 

section 2001(k) Of the 1995 Rescissions Act, Pub. L. 104-19. 

The other app~al is from the district court's partial denial of 

intervention by Oregon Natural R.esource Council ("ONRe n ) and 

other en~irQnmental groups. 

The a~pellant Secretaries filed their brief on the merits 

appeal on November 13, On the same day,'ONRC filed an am~cus 

brief on the merits appeal, and filed a separate brief on its 

intertention appeal. In addition, some memibers of Congress 

filed a separate amicus brief. 

Evidently, there was a procedura~ problem with ONRC tiling 

an amicuB brief and a brief as a party, and ONRC has moved for 

leave to £i1e both briefs. 

N~RC, as appellee, responded to over 80 pages of merits 

arguments, and a~so responded to ONRC's arguments in its 

separate brief on intervention. To do so, NFRC prepared one 33 

page oriel on the merits appeal, and a separate 24 page brief On 

the intervention appeal. 

141 003 
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ENRD APPELLATE 
MARK C. RUTZICK PAGE 04 

The clerk's office has informed NFRC that this procedure 

was in erro~, and that NFRC shou~d have filed one br1ef on the 

two consolidated appeals, which was required to be 35 ~ages in 

leng~h u.n1ees the court. 9~anted permission to t;i.le a longer 

brief. 

NFRC regrets its misunderst.anaing al)out the briefing proce-

dure on the two appea.ls. Gi van the sho:t"t time until t.he 

argument, NFRC respectfully askS the court to allow it to file 

the two separate b~iefs it has already sent to the court. This 

is the fa$cesc and most economical way for NFRC to correct its 

error and to comply with the rules of the court. 

If the court is not inclined to permit the filing of two 

briefs, NFRC Would then ask the court for leave to file, out of 

Cirne, a single 45 p~ge brief that addresses both consolidated 

appea.ls. 

Dated thi$ 5th day of December, 1995. 

MARK C. RUTZICK LAW FIRM I 
A professional Co oration 

By: __ ~ __ ~ __ ~~~~ __________ ___ 
Mark C. Rutzick 
Alison Kean Campbell 

Attorneys fo~ Pla1ntitt­
Appellee North~est Fore$t 
Resource Council 
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ENRD APPELLATE 
MARK C. RUTZIC'K 

CERTIFICATE OF SERVICE 

PAGE 05 

I hereby certify that I senred the foregoing MOTION FOR 

LEAVE TO FILE SEPARATE BRIEFS, AND ALTERNATIVE MOTION FOR L~V1:: 

TO FILB A SINGLE 45 PAGE BRIBP OUT OF TIME on: 

Albert M. Ferlo 
U.S. Department of JU6tice 
10th & Pennsylvania Avenue N.W .. 

Room 2339 
Land & Natural Resources Division 
Washington, D.C. 20530 
(202) 514-4240 (fax) 

Patti A. Goldman 
Sierra Club Lega~ Defense FUnd 
705 Second hvenue, Sui~e 203 
Seattle, Washington 9S104 
(206) 343-1526 (fax) 

on December 5, 1995, by facsimile and by d~liverin9 to said 

attorneys via Federal Express true copies thereof, certified 

by me as such, contained in sealed envelopes, prepaid, 

addressed to said attorneys at said attorneys' last known ad­

dresses t and deposiead with Federal Express in Portland, 

Oregont on said day, and on: 

Scott HoX'ngren 
Haglund & Kirtley 
At~orneYB at Law 
One Main Place 
101 S.W. Main, Suite 1800 
Portland, Or@90n 97204 
225-1.257 (fax) 

on December $, 1995, by mailing to said attorney a true copy 

thereof, certified by me as such. contained in a sealed 

envelope, w~th pO$tage paid, addresse~ to said atto~ney at 

I4J 005 



12/06/95 WED 12:29 FAX 2025144240 
12/85/1995 16:44 5834994669 

ENRD APPELLATE 
MARK C. RUTZICK PAGE:.: I1b 

saiQ attorney's last known address, and deposited in the post 

office at Portland, Oregon, on said day. 

Dated this 5th day of December, 1995. 

MARl( C. RUTZICK LAW FIRM, 
A Professional Corporation 

By: __ ~~ __ ~~~ __ ~ ______ ___ 
Mark C. Rut~ick 
Alison Kean Campb 11 
or Attorneys for Plaintiff 
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u.s. DEPARTMENT OF JUSTICE 
ENViRONMENT AND NATURAL RESOURCES DIVISION 

GENERAL LITIGATION SECTION 
601 PENNSYLVANIA AVENUE, N.W. 

WASHINGTON, D.C. 20004 

FAX NUMBER (202) 272-6817, 6815, 5775 
CO~IRMATION NUMBER (202) 272-8056 

I4J 001/004 

PLEASE DELIVER TO: 

To: Don Barry 208-4684 
Bob Baum 20B-3877 

David Gayer 
Dinah Bear 456~0753 

Ted Boling 5l4-4231 
Peter Coppelman 514-0557 

Lois Schiffer 
Jim Simon 

Al FerIa 514-4240 
Greg Frazier 720-5437 
Mike GipperC, 690-2730 

Jay McWhirter 
Jim l?erry 

Jeff Handy (503) 326-3807 
Nancy Hayes 208-5242 
Elena Kagan 456-1647 
Don Knowles (503) 326-6282 
Jim Sutherland(503) 465-6582 
Karen Mouritsen 219~1792 

Kris Clark 
Roger Nesbit (503)' 231-2166 
Chris Nolin 395-4941 
Tom Tuchmann (503) 326-6254 
Sue Zike (503) 326-7742 

DATE: December 6, 1995 

FROM: Paula Clinedinst, Paral~gal, 305-0431 

MESSAGE: NFRC v. Glickman, 95~6244 

Attached is a letter sent to Geoff Garver 
from Patti Goldman, Sierra Club Legal Defense 
Fund. It raises the issue of communication 
between federal agency employees and the 
public. 
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JZIA TELEFAX 

Geoffrey Garver 
Dept. of Justice 

SIERRA CLUB LEGAL 
DEFENSE FUND, INC. 

Dece~ber 5, 1995 

EnV'ironmsl'lt & Na.tural Re90Ul:'oes Division 
General Litiqation Section 
601 Fennsylvania Ave. NW, 8th Floor 
washington, DC 20044 
FAX: (202) 305-0506 

Dear Jett: 

141 0021004 

AS you know, my clients have r~p~ctedly been frustrat!d in 
their attempts to obtain infor~ation fro~ qo~ernment ag~nc'es 
~hout that status of particular timber sales under the 109 in9 
rider ~o the Res~issions Act. On severa1 ~ccasions, Pores 
Service and Fish and Wildlif~ Service employees, who p:t."eviously 
have been willinQ to discuss these mat~e~s with my o1ien~sL hav~ 
cu~ off discussions allegedly beoause of the pending lit~g~tion. 
Often, the federal employees have indicated that they were\ 
rQfu~in9 to prov~QC informntion on the directigns or $tron~ 
advice of their superiors or thei~ attorneys. I 

This cou~~e of action is unacceptable. The logging rlder is 
far bi9~er than the pendinq litigation. As you read this letter, 
loqging is underway on several sa~es and plans are matQriaL~zin9 
for additional logginq. The actiong on-the-ground are ~akln9 
pace at such a frenzied pace that it is impossible fOT onel 
ind.ividual, par1::icu.lel.rly a lawyer fa;r:;- rli:llnovec1 from the for~sts a~ 
issue, to keep track of a11 the development5. I 

Tnls has provan to pe the case in practice. Often, m~1 
clien~s and assoc1ates have obtained far more accurate and timely 
infQrma~ian than you seem to have avai~eble ~o you. For e ~rnpl~, 
this weekend, you informed me that unit 4 of the Boulder Krab 
sa12 was not yet released and would not he ~o9ged until ~ahuary. 

I 
Yet~ yastsr4ay. SQO~t Timber cO~PQnY'a attgrney represented to 
the oregon District Cou~t that logging wa~ ~chQdu18d to cOfmenee 
on unit 4 this Thursday. I 

B.oz.:m:m, MOtlt;;n:l DvhVVf, Colrm.d.:. Hono!.III1, H~w:Ui Jl.lnot~U, .A,I"ska NoN.' Orlcan~, Loul$ian~ 
5~n FI'llncisa). CIllifomi2 T.Il ............ 1>1.. .. ;<1,. ~hinemn. o.c. 

\ 
i 
I 
I 

\ "" I a ~ of ~"h SMr~-
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'Geoffrey, Garv€tr, 
December 5. ~995 
Page' 2 ' 

IaJ 003/004 

It would be far more p~oductive'for you to permit y~ur 
Qli.ent~ to p.r;Qv,i,d,c: .:l...,nt'orma,tion cU.reet1y t.o lUy oii.erit:s. 'HeLv:i.ng 
the attorneys act as th~ intermediaries bas only delayed and 
diminished the quality of,. the inf'onnation flow. rt ,has also 
compOunded,my olients d~strust of and frustration with th~ 
ag-encies i1n.plament inq the lO9'9i,ng- ricer. ' 

On an even more ~e~ious note, we believe that the apparent 
directions to ~gency pe.~onnel to cut off cgmmuni~ations with our 
clients are b~atantly ~~le9al. Under the First Amendment, my , 
elients have a constitutional ~i9ht to petition their government. ' 
That 1S prec~sely what they are doin9 both in and out of oourt in 
advocati~9 that certain timber sales shoulQ not be ~a~eaQed and 
lo~~ed under the l099ing rider-. 

As part or their ri~ht to petition the government, my 
clien~~ are entitled to challenge what they believe are i~legal 
public ~an~ management ac:tiv,iti~:s in' court. However, by cut.t.ing 
off communications with my clients, the 90ver~ent is penalizing 
~y oli~nt~ fo. ex~rcising, thi$ ,.isht. They are obtainins less 
inf,ormation on a l'ess timelY,basis as a result of pet.i,tioninq and 
suing the 90vernmen~. 

My c1ients also 'have a fundamen~al right to,cbta~n' 
information abc~t l09ging activities on federal public la~ds. 
Most of this information ~~ a m~t~er of p~blie. r~cord available 
at Forest Service orIi~BS or available under the Freedom of 
Information Act. Forest Servics employees are'public serv.ants' 
whose'Job often ihcludes communicating with the public about 
activities in our 'national forests. 

Not on1y does the apparent gag order defy 'these legal, 
pr1nciples, but it also clashes with the overall philosophy of 
pubJ..io land tnl).na,geInen1;:. ana this AdministX'at;i.oO'5! c:::ommitme:nt t.o 
open sove.nment and pub~io participation. ~n ~any Bi~~ations, it 
will also deny conser~ation,ists, informatiot\ t.hat. is available to 
~he ti~~er industry, sinoe ~imber, oompanies are having ~ountless 
meetings w'ith Fo~est service personne~ regarding particular 
timber sales an~. indeed. have been inv1t8d to assist with 
imple~entation of the,ride~ eVeh though ~hey too are in 
li~iqation over the ~ider. ' 

. While this issue has' come t.o t.he ':fore in' the ' cont~xt 'of this 
l.i,tigatio'n, it. is a larger iS5~e that threatens to creat.e a 
l.on9S~andln9 ritt be~ween ~he conserva~lon' uommun1~y and the 
fede:ral aCJencies. F~X"' this z:eason, ~e ask that the Oepa.rtln~nt: of 



G'eoffrey' Garvar 
"DeCe~er 5, ~995" 
,pa~e' ~ 
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: Justice es"tab11sh a pol.icy Of a~~oW'1n9' open communica.tions with 
J;'o:r"es't:. Servxce per:;:QnJ")~~ .!I.r"!d the public conoQ;rn1Jl9 the s.tatus o~ 
timber sales under the 1099inq rider. 

S ineer,e~y , 

"~ 
~atti"A. GolQman 

cc: Ellen Athas 
Raty MCGinty 
Peter "Coppeltnan 
Lois Sch.iffer 
DClln ~1ickma.n 
Bruoe ;Babbitt 

, ' 
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u. S. DEPARTMENT OF JUSTJ:CE 
ENVIRONMENT AND NATURAL RESOURCES DIVISION 

GENERAL LITIGATION SECTION 
601 PENNSYLVANIA AVENUE, N.W. 

WASHINGTON, D.C. 20004 

FAX NUMBER (202) 272-6817. 6815. 5775 
CONFIRMATION NUMBER (202) 272-8056 

PLEASE DELIVER TO: 

TO: Don Barry 208-4684 
Bob Baum 208-3877 

David Gayer 
Dinah :Bear 4S6-0753 
Ted Boling S1.4-4231 
Peter Coppelman 514-0557 

LOis Schiffer 
Jim Simon 

Al Ferlo 514-4240 
Greg Frazier 720-5437 
Mike Gippert, 690-2730 

Jay McWhi;t"ter 
Jim Perry 

Jeff Handy (503 ) 326-3807 
Nancy Hayes 208-5242 
Elena Kagan 456-1647 
Don Knowles (503 ) 326-6292 
Jim Sutherland(503) 465-6582 
Karen Mouritsen 219~1792 

Kris Clark 
Roger Nesbit (503 ) 231-2166 
Chris Nolin 395-4941 
Tom Tuchmann (503) 326-6254 
Sue Zike (503 ) 326-7742 

NUMBER OF PACJ;:S: 6 

DATE: December 4, 1995 

FROM: Paula Clinedinst, Paralegal, 305-0431 

MESSAGE: NFRC v. Glickman, 95-6244 

I4l 0011006 

~ Attached is Federal Defendants' Motion to 
File Response to NFRC'g Reply or in the 
Alternative to Strike New Issues Relating to 
10 New Sales. 
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1 KRISTINR OLSON 
United States Attorney 

2 888 SW Fifth Avenue 
portland, OR 97204-2024 

3 (503) 727-100B 

4 LOIS J. SCHIFFER 
Assistant Attorney General 

5 MICHELLE L. GILBERT 
EDWARD A. BOLING 

6 JEAN WILLIAMS 
ELLEN J. KOHLER 

7 U.S. Department of Justice 
Environment and Natural Resources Division 

8 P.O. Box 663 
Washington, D.C. 20044-0663 

9 Telephone: (202) 272-8338 

1.0 

11 
IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON. 

1.2 

13 

14 

15 

NORTHWEST FOREST RESOURCE COUNCIL, 

Plaineiff, 

v. 

DAN GLICKMAN, is his capacity 
~6 as Secretary of Agriculture; 

BRUCE BABBITT, in his capacity as 
17 Secretary of Interior, 

18 Defendants. 

civil No. 9S-6244-HO 
(lead case) 
Civil No. 95-6267-HO 
(consolidated case) 
DEFENDANTS' MOTION TO 
FILE RESPONSE TO NFRC'S 
REPLY OR IN THE 
ALTERNATIVE TO STRIKE 
NEW ISSUES RELATING TO 
10 NEW SALES 

!gj 0021006 

20 Defendants hereby request a reasonable opportunity to file a 

21 response to NFRC's Reply Memorandum in Support of Third Motion 

22 for Summary Judgment and in support of Motion for Further 

23 Clarification or Enforcement of the Court's October 17, 

24 Injunction. In the alternative, defendants move to strike 

25 material relating to new issues raised in the reply_ 

26 In its "reply," plaintiff Northwest Forest Council (NFRC) 

DEFENDANTS' REQUEST TO 
FtL2 R2SPONSE TO N~RCJS REPLY 
-1-
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1 raises numerous new issues relating to 10 new sales not ever 

2 mentioned in either NFRC'~ third motion fo~ summary judgment 

3 (seeking release of 24 sales originally offered pursuant to 

4 Section 318) or NFRC's mocion for further clarification (seeking 

5 clarification that three sales that had been enjoined or subject 

6 to prior litigation fall under the terms of the Court's October 

7 17 injunction). Thi~ attempt to bring in the~e new issues 

8 relating to new sales by way of a reply memorandum is contrary to 

9 the Court's minute order setting the briefing schedule and 

10 hearing date in this matter lion whether sales enjoined or 

11 wltba~DWD in the £~ce of litigation in other courts are within 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

section 2001(k).11 ~ November 7, 1995 Minutes Order. This 

minute order reflects the express agreement of the parties 

discussed on November 7. The issues raised by NFRC as to these 

10 sales are not related to the que~tion of how section 2001(k) 

affects sales that were the subject of prior COurt proceedings, 

but are new issues improperly raised on reply.l 

As NFRC is aware, many of the issues raised by NFRC's 

"reply" are part of an action recently brought by Pilchuck 

Audubon Society, et al. v. Glickman, at al., {Civil No. 95-06384-

Te>. These issues have now been set for hearing on Pilchuck's 

1 Moreover, ~here is no justification for NFRC raising 
these issues in this manner. The statu9 of these 10 sales were 
reported to the Court in filings dated October 25 and November 1, 
1995. NFRC, however, never filed a motion seeking their release 
and never stated that it intended to raise these sales by way of 
a "reply II brief in connection with the parties' agreed upon 
briefing schedule in this matter. 

DEFENDANTS' REQUEST TO 
FILE RESPONSE TO NFRC'S REPLY 
-2-
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1 motion for preliminary injunction fo~ December 12, 1995 before 

2 this Court. Defendants are preparing a response to that motion 

3 for a preliminary 'injunction, in which they will address many of 

4 these issues. Accordingly, defendants request the opportunity to 

5 respond to these new issues relating to ,the 10 sales after 

6 responding to Pilchuck's motion f~r a preliminary injunction, or 

7 by Friday, December e. This is only 10 days after the' filing of 

8 NFRC's reply. In the alternative, defendants move to strike the 

9 issues relating to the 10 s~les as not part of this proceeding, 

10 and request that a briefing schedule and a hearing da~e be set to 

11 address these issues_ 

12 Dated this 1st day of December 1995. 

13 Respectfully submitted, 

1.4 KRISTINE OLSON 

1S 

1.6 

1.8 

1.9 

20 

21 

22 

23 

25 

26 

DE~ANTS' R~a~ST TO 
FILE RESPONSE TO NFRC'S ~£PLY 
-J-

United States Attorney 

LOIS J_ 8CHIFFER 
Assistant Attorney General 

c/J1( "& . CI~M!!tdBE~ 
EDWARD BOLING 
JEAN WILLIAMS 
ELLEN KOHLER 
United States Department of Justice 
Environment and Natural 

Resources Division 
General Litigation Section 
P.O. Box 663 
washington, D.C. 20044-0663 
(202) .272-8338 

Attorneys for Defendants 
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1 Of Counsel: 

KAREN MOURITSEN 
5 Office of the Solicitor 

United States Department of the Interior 
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1 INTRODUCTION 

2 This brief lays out the factual and legal issues underlyin~ 

3 several motions and filings before this Court. It addresses 11 

4 ~pecific timber ~ale$ that were enjoined or withdrawn in court 

5 proceedings prior to passage of the Fiscal Year 1995 Emergency 

6 supplemental Appropriations tor Disaster Relief and Rescissions 

7 Act. Pub. L. No. 104-19 (URescissions Act"). The fate of these 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

sales is being raised in several legal proceedings, as described 

below: 

On october 30, 1995, Northwest Forest Resource council 
("NFRC") (plaintiff in No. 95-6244-HO) filed a motion 
for further clarific~tion of this Court's October 17, 
1995 to specifically encompass three s~les -- the 
Gatorson sale on the colville National Forest and Tip 
and Tiptop on the Wenatchee National Forest -- which 
were enjoined by other federal courts when the 
Rescissions Act was enacted. 

on tnat same date, NFRC tiled a supplemental memorandum 
in support of its third motion for summary judgment 
arguing that section 2001(k) (l) of the Rescissions Act 
requires the release of eight section 318 sales that 
had been enjoined by courts or withdrawn in the face of 
court proceedings -- Cowboy, Nita, South Nita, La~t, 
and First on the Umpqua National Forest and Garden, Elk 
Fork, and Boulder Krab on the Siskiyou National Forest. 

previously, en October J, 1995, pilchuck Audubon 
Society, portland Audubon Society, Oregon Natural 
Resources Council, Lane County Audubon Society, 
Washington Environmental Council, later joined by 
seattle AUdubon society had tl1ed·a motion in the 
western District of Washington seeking to clarify and 
enforce court orders previously issued in Seattle 
Audubon Society v. Evans, No. 89-160-WD, regarding six 
section 318 sales. On November 3, 1995, JUdge Dwyer 
stayed that motion pending further rulings by this 
Court. 

Several of these organizations and others have filed 
another lawsuit that challenges the release of 
previously cancelled sales under Section 2001(k) of the 
Rescissions Act. Pilchuck Audubon Society v. Glickman, 
No. 95-6384-TC (filed Nov. 7, 1995). They have asked 

OPPOSITION TO NFRC'S SUPPLEMENTAL MEMORANDUM IN SUPPORT OF ITS THIRD 
~OTXON FOR SUMMARY JUDGMENT AND ~F~C'S MOTION FOR FURTHER CLARIFICATION -1-
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2 

3 

4 

5 

6 

7 

B 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

"23 

24 

26 

26 

21 

that the neVI case be consolidated l4ith this one, "and no 
party has objected. They are filing a motion for a 
preliminary injunction along wit~ this brief and are 
asking that it be heard on Oece~ber 12, 1995. The 
motion for a preliminarY injunction challenges the 
release of cancelled sales under section 2001(k) (l), 
which includes the 11 sales cancelled as a result of 
court proceedings. 

While the plaintiffs in smith v. Forest Service, 
Leavenworth Audubon Adopt-A Forest v. Ferraro, and 
Friends of Elk River v. forest Seryjce, No. 90-969-PA 
(March 1991), have not filed motions to enforce the 
orders issued in those cases, they will notify the 
courts that issued those orders of the pendency ot 
these issues berore this Court. 

Before the Rescissions Act was enacted, federal courts 

determined that these 11 sales COUld not go ~orward in their 

original form. Th@ cases wer@ closed, and the Forest Service, 

the environmental ~laintiffs, and the timber industry had adapted 

their courses of action to the courts' rulings. 

After describing the circumstances surrounding the judicial 

death knell tolled for each of these sales, this brief explains 

that interpreting the logging rider to resurrect these sales in 

their original, illegal forms would violate the doctrine of 

separation of powers. since there is no indication that Congress 

understood or intended Section 2001(k) to create such a 

constitutional confrontation, it should be construed in 

accordance with its 'most logical meaning ~ to encompass timber 

sal@s that were enjoined by courts or withdrawn in the face of 

court proceedings in a way that facilitated final jUdicial 

disposition of a case. 

OPPOSITION TO NFRC'S SUPPLEMENTAL MEMORANDUM IN SUPPORT OF ITS THIRD 
MOTION FOR SUMMARY JUDGMENT AND NF~C'S MOTION FOR FURTHER CLARIFICATION -2-
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1 BACKGROUND 

2 Four separate jUdicial proceedings led to the demise of 

3 these timb9r sales in their original pre-logging rider forms. 

4 Each of these proceedings is described in turn. 

5 x. SEATTLE AUDUBON SOCIETY V. EVANS 

6 In 1990, a group of environmental organizations challenged 

7 several timber sales offered under S9ction 318 of the Department 

8 of the Interior and Related Agencies Appropriations Act of 1990, 

9 Pub. L. No. 101-121, Tit. III, 103, Stat. 745-750 (1989) 

10 ("Section 318") (Exhibit 1). Section 318 prescribed some minimal 

11. requirements fo~ timber sales offered Quring fiscal year 1990. 

12 More sp~cifically, Section 318 required the Forest Service to 

13 minimize fragmentation of ecologically significant old-growth 

14 forest stands. section 318(b) (2). 

15 A. The Six sales 

16 S9ction 318's fragmentation requirements formed the basis of 

17 the plaintiffs' challenge to six timber sales at issue here. 

18 Five of thQ sales -- Cowboy, Nita, south Nita, First, and Last 

19 timber sales, were on the Tiller Ranger District of the umpqua 

20 National Forest, and one -- the Garden timber sale -- was on the 

21 Siskiyou National Forest. On motions for summary jUdgment, the 

22 following undisputed facts emerged. 

23 The Cowboy sale comprised 219 acres of ecologically 

24 significant old-growth, including over 203 acres of spotted owl 

25 habitat. The Forest Service's own biologist recommended 

26 signi!icant moditications to reduce fragmentation in spotted owl 

27 

OPPOSITION TO NFRC'S SUppLEMENTAL MEMORANDUM IN SUPPORT OF ITS THIRD 
MOTION FOR SUMMARY JUDGMENT AND NFRC'S MOTION FOR FURTHER CLARIFICATION -3-

IaJ 009 



11/22/95 WED 16:44 FAX 202 272'6815 ENRD GEN LIT 

1 habitat, but the Forest Service refused to modify' the sale. 

:2; Order at. 25-26 (May 11, 1990) (IlFirst Order") (Exhibit 2). 

3 Together, the Nita and South Nita sales would have logged 

4 295 acres of ecologically signifioant Old-growth, which the 

5 Forest Service concluded would result in a highly fragmented 

6 landscape. Order at 4 (signed Sept. 29, 1990; entered Oct. 1, 

7 

8 

9 

10 

11 

12 

13 

1990) ("Second Order") (Exhibit 3) • 

The First tim~er sale would have logged ~42 acres of 

ecologically significant old-growth, which the Forest Service 

characterized as "hign quality spotted owl habitat" where 

"priority should be given to protecting this area for its 

attributes of high owl densities, extensive block of high quality 

habitat and potential as a SOHA [spotted owl habitat area] 

14 network expansion site." First Biological Evaluation at 3 

15 (E~hibit A to SAS' Mem. in Support of Motion for Summary Judgment 

16 and Permanent Injunction Against First Timber Sale (Sept. 17, 

17 1990». Although a Forest Service wildlife biologist recommended 

18 dropping three of the five sale units to reduce fragmentation, 

the Forest Service refused to do so. Id. at 4; Mem. at 3 

20 (Exhibit 4). 

21 The bulk or tne Last timber sale likewise was located in an 

22 ecologically significant old-growth grove of the Tiller Ranger 

23 Distr1ct, a large continuous block of unfragmented old-growth 

24 that enjoyed hiqh owl densities. A Fo~est Service ~ildlife 

25 biologist recommended dropping four'of the seven sale units, but 

26 only one sale unit was dropped because it was located within 1/2 

27 mile of a spotted owl pair. Last Biological Evaluation at 4-5 

OPPOSITION TO NFRC'S SUPPLEMENTAL MEMORANDUM IN SUPPORT OF ITS TH!RD 
MO~IO~ VoR S~~ JUDGM~~~ AND N~RC'S MOTION FOR FURTHER CLARIF~CATION -4-

141 010 



11/22/95 WED 16:45 FAX 202 272 6815 ENRD GEN LIT 

1 'and Last Timber Sale Modification land Implementation Record 

2 

3 

4 

5 

6 

7 

(Exhs. A & B to SAS' Memorandum in support of,Motion for Summary 

Judgme~t and Permanent Injunction Against the Last Timber Sale 

(Sept. 5, 1990» (Exhibit 5). 

The sixth timber sale -- the Garden timber sale on siskiyou 

National Forest -- would have logged 137 acres of old-growth 

forest. It was undisputed before the district court that the 

8 Garden sale would have fragmented a contiguous block of 

9 ecologically significant old-growth in an area then propos~d for 

10 complete preservation. The Siskiyou National Forest had proposed 

11 the Garden timber sale to meet its section J1B timber quotas 

12 without looking beyond the sale planning area for any other 

13 potential sales that would have less egregious effects on 

14 ecologically Significant old-growth stands because it wanted to 

15 have those other sales available for fut~re years. Order on 

16 Cross-Motions for Summary Judgment Re: Garden Timber Sale at 4-6 

17 (Oct. 19, 1990) (Exhibit 6). 

18 All of these sales are located in late successional old-

19 qrowth reserves that cannot be logged under the President's 

20 NorthWest Forest Plan. The record of'decision for·~he 

21 President's Northwe~t Forest Plan expressly provides that timber 

22 sal~s ~njoin~d prior to the ~ffective date of the President's 

23 Plan (~, April 13, 1994) were not reviewed or assumed to be 

24 logged under that Plan; instead, they could prooaad, if at all, 

25 only if they could be brought into compliance with the Plan. 

26 Record of Decision for Amendments to' Forest Service & 2ureau of 

27 Land Management Planning Documents Within the Range of the 

OPPOSITION TO NFRC'S SUPPLEMENTAL MEMORANDUM IN SUPPORT OF ITS THIRD 
MOTION ~OR SUMMARY JUDGMENT AND NFRC'S MOTION FOR FURTHER CLARIFICATION -5-
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1 Northern Spotted Owl at 14 (April 13, 1994) (Exhibit 15). It 

2 does not appear that the President's Northwest Forest plan 

3 envisioned that sales that had previously been withdrawn in the 

4 course of court proceedings, like the Last and First timber 

S sales, would be logged, but the plaintiffs in ~ilchuck Audubon 

6 are seek~ng to conrirm this in discovery. 

7 

8 

9 

10 

11. 

12 

1.3 

14 

1.5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

B. The Western District's Decisions And Orders with 
Respect To These six Timber Sales 

The environmental plaintiffs filed timely challenges to each 

of these six timber sales under Section 318, contending that the 

sales violated Section 318's fragmentation provisions. On May 

11, 1990, the court held that the agency had failed to adhere to 

section 31S's rorest-wide rragmentation mandate in relation to 

the Cowboy timber sale. Exhibit 2, at 27. The court, therefore,_ 

enjoined the Forest Service ~rom offering, awarding, or operating 

the cowboy sale until the agency brought it into compliance with 

section 318. Id. at 30. 

Th~ Ninth Circuit affirm~d, agreeing with the district court 

that "the requirements of Section 318 have not been met," because 

the Forest Servioe had failed to determine ~hether the Cowboy 

sale (and its inevitable fragmentation of ecologically 

significant old-growth) was necessary. seattle Audubon society 

v. Robertson, No. 90-35519 (9th eire Aug. 27, 1990) (Exhibit 7). 

Moreover, the Court of Appeals concluded that "Section 

318(B) (2}'s requirement that fragmentation be minimized is a 

substantive limit on USFS timber sale decision, not a set ot 

procedures . . .. II M. at 3. 

OPPOSITION TO NFRC'S SUPPLEMENTAL MEMORANDUM IN SUPPORT OF ITS THIRD 
MOTtON FOR SUMMARY JUDGMENT AND NF~C'S MOTION FOR FURTHER CLAR~FICATION -6-
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1 On October 1, 1990, the court enjoined the Nita and South 

2 Nita Bales until the agency demonstrated that it could not 

3 feasibly conduct non-fraqmentinq·sales elsewhere in the Umpqua 

4 National Forest. Second Order at 6-7. The court likewise found 

5 that the Garden timber sale violated Section 318's fragmentation 

6 requirements. Accordingly, the district court enjoined the 

7 

8 

Forest Service from advertising, offering, awarding, or operating 

these sales until 1tensured that fragmentation of ecologically 

9 siqnificant old-growth would be minimi~ed. Exhibit 6. 

10 In the face of this flurry of rulings condemning the Forest 

11 Service's quota-driven timber sales on the Tiller ranger 

12 distriot, the Forest Service withdrew the First and Last timber 

13 sales. Aooordingly, the district court struck plaintiffs' 

14 motions for summary judgment and permanent injunction as to these 

15 sales as moot. order at 1-2 (Oct. 16, 1990) (IIThird Orderll) 

16 (Exhibit 8). 

17 After Section 318 expired, the plaintiffs asked the court to 

18 rule on further motions for summary judgment as to these sales 

19 under the National Enviro.nmental Policy Act ("NEPAli) and the 

20 National Forest Management Act (IINFMAIt). Because section 318 no 

21 longer governed sales that naQ been w1tndrawn and not re-offered 

22 durinq fisoal year 1990, such sales become subj$ct to the full 

23 panoply of environmental laws. See H. Conf. Rep_ NO. 101-264, 

24 101st Cong., 1st Sess. 97 (1989) (lI(s)ales offer~d·under this 

25 section but not awarded and ~ithdrawn after October 1, 1990 under 

26 normal Forest Service or BLM procedures may not be re-offBrBd in 

27 subsequent fiscal years under the terms of this section.") The 

OPPOSITION TO NFRC'S SUPPLEMENTAL MEMORANDUM IN SUPPORT OF ITS THIRD 
~O~~ON FOR SUMMARY ~UDGME~T AND NFRC'S MOTION FOR FURTHER CLARIFlC~TIO~ -7-
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1 district court refused to decide these motions because it 

2 concluded that the controversy had become moot. More 

3 specifically, four of the sales had been enjoined, the Forest 

4 SArvice had withdrawn the other t~o, and "[nJothing in the record 

5 suggests that the Forest Service plans to go forward ~ith these 

6 sales. There is accordingly no case or contro'Versy as to them." 

7 Order at 12 (Mar. 7, 1991) ("Fourth Order") (Exhibit 9). 

8 Ultimate1y, the court entered final judgment closin9 the case. 

9 Order (April 1-992). 

10 In Seattle Audubon Society v. Evans, the western District of 

11 Washington determined that none of these six sales could qo 

12 forward in their original rorm. Indeed, if the Forest Service 

13 had tried to resurrect these sales in their original form, the 

14 court's prior decisions would have been a bar under the doctrine 

15 of res judicata.- The only way that th9 Fores~ Service could 

16 proceed with these sales would have been to start over with a new 

17 decision subject to the then-existing environmental laws. 

18 However, the Forest Service never tried to pursue these sales 

19 af~er Section 318 expired • 

. 20 Under current environroental laws, these sales cannot go 

21 forward. Because these sales are all located in la~e 

22 successional reserves which cannot be logged under the 

23 President's Northwest Forest plan (also known as "Option 9"), 

24 they cannot proceed under current environmental standards. 

25 XI. FRIENDS OF ELK RIVER V. FOREST SERVICE 

26 In September 1990, the Forest Service advertised the Elk 

27 Fork and Boulder Krab timber sales in the North Fork of the Elk 
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1 River on the Si5kiyou National Fore5t. Together, the two sales 

2 would clearcut more than 220 acres and generate almost 8.5 

3 million bo~rd reet. 

4 The North Fork of the Elk River is a large unbroken and 

5 undisturbed old-growth stand in the copper Mountain road less 

6 area. It is de facto a pristine wilderness area adjacent to the 

7 Grassy Knob wilderness Area. Most of the trees are 4-6 feet in 

8 diameter and more than 250 years old; some trees are over 6 feet 

9 in diameter. The trees are very healthy and have the potential 

~o to become majestic, giant trees that could live to be more than 

11 1000 years old. In 'contrast, many other trees in the Elk River 

12 have been damaged by fire and have less potential to continue to 

13 age and grow. Declaration of Jim Rogers ~~ 4, 7 (filed 

14 unsigned).lI 

15 In 1988, the Elk River had been deiignated as a wild and 

16 scenic river to protect the fisheries and water quality. Id. ~ 

17 S. After that designation, a Forest Service fisheries scientist 

18 found that the North ForK Of the Elk River produces more salmon 

19 than any river of its size outside of Alaska. He recommended 

20 keeping the North Fork intact and free of logging. Id.!! 4, 9. 

21 In September 1~90, Friends of Elk River, Oregon Natural 

22 Resources Council, and other environmental and sports fishing 

23 or9ani~ations challenged these sales in the District of Oregon. 

24 IS. ,8. In the lawsuit, the environmental plaintiffs claimed, 

25 

26 

27 

1.1 Th,e Rogers Declaration has been approved by Mr. Rogers, but, 
due to a death in the family, ne has ~een unable to sign it. 
Declaration of Patti Goldman (Nov. 20, 1995), in Ejlchuck 
Ayg~.bon. 
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1 based on the assessment of the Forest Service's own fisheries 

2 scientist, that these ~ales would adversely impact the fisheries 

3 and water quality of the Elk River. Ultimately, the Forest 

4 Service agreed and cancelled the sales. Id.! 9. 

5 

6 

7 

8 

9 

lO 

11 

On March 20, 1991, the plaintiffs entered into a stipulation 

with the Forest service in Which the Forest service assured that 

it had rejected all bids and that it would not proceed with these 

timber sales in the future without a new NEPA review, a new 

decision notice, and a new auction. Exhibit 10. Based expressly 

on that stipulation, U.S. District Judge Owen Panner dismissed 

the lawsuit without prejudice and ordered the government to pay 

12 the plaintiffs' attorneys' fees and costs. Exhibit 11. 

13 since the sales were cancelled, the Forest Service has 

14 abandoned all plans to log these sale areas. 50th sales are 

15 located in late successional reserves and a key watershed 

16 designated in option 9. Rogers Declaration! 16. Therefore, 

17 they cannot be losged under current environmental standards. ~. 

18 

19 

Moreover, since the Forest Service withdrew the sales, it has 

closed and obliterated the road that would have led to the 

20 Boulder Krab sale area. Id. ~ 17." It has also reconstructed the 

21 old hiking trail th~t would been converted into the principal 

22 logging road for the BouldQr Krab sale. ld. ~ 18. 

23 In the summer of 1992, a marbled murrelet nest was located 

24 near the Boulder l<rab site iOn the same contiguous old-qrowth 

25 stand where the Boulder Krab sale area is located. Id. ~! ll-l4. 

Z6 since marbled murrelots use a stand for nesting and show high 

21 fidelity to a stand, the best scientific evidence would support a 
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1 finding that marbled murre lets are l nesting in the Boulder Krab 

2 sale area. However, because the Forest Service never 

3 intended to proceed with these sales, it has not conducted 

4 surveys to oonfirm nes~inq in the Boulder Rrab or Elk Fork sale 

5 areas. 

6 On November 3, 1995, the F04Bst Service awarded these sales 

7 to the high bidders from the 1990 auctions. However, the award 

8 letters indicated that if a court determines tnat these sa1es are 

9 not subject to section 2001(k), then the a~ard and any contract 

10 will be null and void. Letters to Scott Timber Company and CLR 

11 TiMber Holdings, Inc. from Brenda Woodard, Contracting officer 

12 (NOV. 3, 1995) (Exhibits 12; 13). The Forest Service has refused 

13 to ensure that no on-the-ground activities take place prior to a 

14 judicial determination that these sales, in fact, fall within 

15 section 2001(k). Declaration of Patti G"oldman (Nov. 20, 1995), 

16 in PilchRCk Audubon. 

17 A. Smith v! Forest Service 

18 During the 1990s, the Forest Service planned and then 

19 decided not to qo forward with the Gatorson timber sale on the 

20 Colville National Forest seveTal times. In 1990, the Forest 

21 Service both decideq and then withdrew i~s decision to proceed 

22 with the sale. La~er in 1990, the Forest Service aqain decided 

23 to sell the Gatorson sale, and in March 1991, the Forest Serv"ice 

24 auctioned the sale, but it withd~ew the decision authorizing the 

2S sale before making an award. In 1992, the Forest Service again 

26 authorized the sale and again withdrew that decision. In the 

27 fall of 1992, the Forest Service once again decided to go forward 
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1 with the Gatorson sale, and after it denied an .administra~ive 

2 appeal, it awarded tha contract to Vaagen Timber Products on 

3 March 19, 1993. 

4 The sale would log more than 1j million boa~d feet !rom the 

5 western portion of a 8000-acre unique, undeveloped roadless 

6 tract. The geography of the a~ea is a mix of steep granitic 

7 cliffs and ridges that often drop precipitously into the South 

8 Fo~k of Boulde~ Creek. The rorests, a mix or cedar, Douglas fir, 

9 larch, engleman spruce, and ponderosa pine, include some of the 

10 last, large stands of untouched, old-growth forests remaining on 

11 the Colville National Forests. This area constitutes one of the 

12 last refuges for solitude-seeking wildlife species, such as 

13 couqar, black bear, and wolv~s. 

14 Mitchell Smith, who lives in a cabin near the sale area and 

15 who re9ularly hunts, fishes, and hikes there, filed a lawsuit in 

16 1993 in the Eastern District of washington (where both Mr. Smith 

17 and the forest arQ located) challenging the decision to proceed 

18 with this sale. In 1994, the Ninth Circuit held that the Forest 

19 Service could not go fo~ward with the Gatorson timber sale on the 

20 Colville National Forest without first considering the effects of 

21 logqing on the exis~ing roadless area. ·smith v. United states 

22 Forest Service, 33 F.3d 1072 (9th Cir. 1994). On ~emand, the 

23 district court granted jUdgment to the plaintiffs and remanded 

24 the sale to the defendants for proceedings in accordance with the 

25 Ninth circuit's opinion. Smith v. United States Forest Service, 

26 No. 93-l7B-JLQ eE.C. Wash. March 30, 1995) (Exhibit 14). 

27 
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1 Ourinq the pendency of the Smith case, the Forest Service 

2 amended the colville National Forest Plan. After the district 

J court's remand, the Forest supervisor determined that the 

4 original Gato~son sale does not comply with the amended forest 

5 plan. Aooordin~ly, the sale has Deen suspended. Declaration of 

6 Robert Williams! 5 (Oct. 13, 1995). 

1 B. Leavenworth Audubon A~Qpt-A-Forest y. Ferraro 

8 In 1993, the Forest Service decided to proceed with the Tip 

9 and Tiptop timber sales on the Wenatchee National Forests. In 

10 September 1993, the sales were advertised_ On February 15, 1994, 

11 the Tiptop sale was awarded to St. Joe Lumber Company, and on 

12 March 9, 1994, the Tip sale was a~arded to Long view Fibre 

13 company. 

14 The sales are in 1atQ successional old-growth comprised of 

15 ponderosa pine and Douglas fir, a typical mix for old-growth 

16 stands east of the Cascade crest. The project area contains 

17 numerous tributaries to Peshastin Creek, which supports wild, 

18 resident populations of trout and anadromous populations of 

19 steelhead and salmon. All of these fi~h species have been 

zo adversely affected by past logging and roadbuilding_ The bull 

21 

22 

trout is eligible f9r listing as threatened under the Endangered 

Species Act and it is a sensitive and management indicator 

23 species under the Wenatchee Fo~est Plan. As such, the Forest 

24 Service must survey and monitor bull trout to ensure that 

25 logqing, roadbuildinq, and other forest aotivities are not 

26 harming aquatic resources. 

27 

OPPOSITION TO NFRC'S SUPPLEMENTAL MEMORANDUM IN SUPPO~~ OF I~S THIRD 
KOTION FOR SUMMARY JUDGMENT AND NFRC'S MOTION FOR FURTHER CLARIFICATION -1~-

141 019 



11/22/95 WED 16:48 FAX 202 272 6815 ENRD GEN LIT 

1 In July 1994, Leavenworth Audubon Adopt-a Fo~est, Alpine 

2 Lakes Protection Society, North Central Washington Audubon, Knut 
o 

3 and Ann Aagard, and four other individuala filed a lawsuit in the 

4 Western Oi5trict of Washington challenging the Tip and Tiptop 

5 timber sales. P The plaintiffs argued that the Forest service 

6 had failed to ensure that the sales would not adversely affect 

7 streams and aquatic species that depend on them. 

8 In March 1995, Judge Coughenour of the Western District of 

9 Washington enjoined the Tiptop and Tip timber sales because the 

10 Forest Se~vice failed to ensure that the sales ~ould protect the 

11 viability of bull trout -- a species eligible for listin9 under 

12 the Endangered Species Act and failed to assess the effects of 

13 the 1994 summer wildfires on watershed conditions. Leavenworth 

14 Audubon v. Ferraro, 881 F. Supp. 1482 (w.n. Wash. 1995). In 

1.5 

16 

17 

1.8 

19 

20 

21 

22 

23 

25 

26 

27 

issuing this injunction, the court concluded that: 

The Tiptop [and Tip] timber salers] may ir~eparably 
harm the viability of the bull trout, a sensitive 
species, and a management indicator species under the 
Forest plan. The sale may also irreparably harm the 
detrimental soil condition of the Ruby creek drainage. 
• . • [T]he likely irreparable environmental harm is 
grave when compared to the adverse monetary impact the 
defendants may suffer. 

Old. at 1493-94. The matter was remanded to the Forest Service, 

for proceedings consistent with the district court's decislon. V 

~I Knut and Ann Aagaard are property owners ~ho own land 
adja6ent to th~ W9natchee National Forest and who depend on 
streams that run through the sale area tor clean water were among 
the plaintiffs in that case. 

~I NFRC has limited its papers to the 11 sa~Qs discussea in the 
text. other sales may also have been withdrawn or enjoined in 
the face of court proceedings. For example, ONRC and Portland 
Audubon society had challenged the Auger Creek sale on the 
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1 ARGUMENT 

2 This brief first cautions that the cou~ts that issued the 

3 injunctions and other court orders at issue should proper1y 

4 decide the vitality of those prior ordors in light of a new 

5 statute. However, if this Court add~esses the timber sales 

6 enjoined or withdrawn in the face of court proceedings, it must 

7 face the serious separation of powers violation that would flow 

8 from a construction of section 2001(k) (1) that undoes prior court 

9 orders. Fortunately, the plain meaning of section 2001(k) (1) 

10 naturally extends only to offers that remained viable when the 

11 new logging rider was enacted. Accordingly, this Court (or other 

12 courts that reach the issue) oan avoid a major constitutional 

1~ confrontation. 

1.4 

15 

16 

17 

18 

19 

20 

22 

23 

24 

25 

26 

Fremont National Forest in 1989 because it would log the last 
remnants of the area's natur~l ecosystem before the Forest 
service d~cided whether to preserve this rare, pristine site as a 
Research Natural Area. After the Forest Service cancelled the 
sale, this Court and the Ninth Circuit held that the lawsuit 
challenging the sale had become moot and that any resurrection of 
the sale would constitute a new sale that could only be 
challenged in a new 'lawsuit based on a new administrative reoord. 
Oregon Natural Resources Council v. Grossarth, No. 89-6451-HO (D. 
Or. Jan. 15, 1991), aff'd, 979 F.2d 1377 (9th Cir. 1992). The 
Forest Service has since established an Auger CreeK Research 
Natural Area, which, along with other current environmental 
standards, precludes logging the old Auger Creek timber sales. 
Under the prior court deoisions, the Forest Service cannot 
resurrect the old versions of the Auger creek timber sale, but 
may proceed with the sale, if at all, only in acoordance with 
current environmental standards. See also Exhibit 1 to Fifth 
Declaration of Jerry L. Hofer (Nov. 15, 1995) (identifying three 
sales enjoined in siuslaw TaSK Force V. U.S. Forest service, No. 
83-1153-MA). 
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1 

2 

I. THE COURT SHOULD DECLINE TO DECIDE THE FATE OF SALES 
ENJOINED OR WITHDRAWN IN CLOSED CASES THAT WERE BEFORE 
OTHER ,COURTS 

3 This Court is being asked to dete~mine the effect of Section 

4 2001(k) on timber sales that had previously been challenged in 

5 other courts in cases that were closed before the logging rider 

6 became effective. The courts that entered ~he orders at issue 

7 are the courts that have the power to enforce or modify those 

8 orders in light of changed circumstances. System Federation No. 

g 91. Railway Emplovees' Department" AFL-CIO y. Wright, 364 U.S. 

10 642, 647 (1961) (court issuing injunction has continuing 

11 supervision over it which includes the power to modify it in 

12 light of changed circumstances); United States v. swift & co., 

13 286 u.s. 106, 114 (1932) (court issuing injunction has power to 

14 modify it in light of changed circumstances); Leman v. Krentler-

15 Arnold Hinge Last Co., 284 U.S. 448, 452 (1932) (court issuing 

16 injunction has jurisdiction to hear motion to enforce injunction 

17 and such a motion is part of original case, not an independent 

18 one); Donovan v. Sureway Cleaners, 656 F.2d 1368, 1373 (9th Cir. 

19 1981) (a motion to enforce an injunction is part of the original 

20 cause of action). Indeed, the Federal Rules of civil Procedure 

21 establish a procedu~e for parties to seek modification or relief 

22 fro~ court orders. Fed. R. Civ. P. 6Q(b). Even ~her~ it is 

23 argued that a new statute requires release from or modification 

of an injunction, the court that is~ued the injunction has the 

25 po~er to make that determination. See Clark v. Coye, 60 F.3d 600 

26 (9th Cir. 1995) (district court should have determined whether 

27 existing injunction retained vitality in light of new state law). 
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1 With respect to the Elk Fork ~nd Boulder Krab ti~ber sales, 

2 it is the District of Oregon that dismissed thQ prio~ oourt caSQ 

3 based expressly on the parties' settlement stipulation. 

4 Thereforo, it is ~ Court that has the power to enfo~ce that 

5 settlement stipulation. g.1 

6 However, the Eastern and Western Districts of Washington 

1 issued the orders regardin9the other sales. The Forest Service 

8 is ourrently enjoined from proceeding with the Gatorson, Tip, and 

9 Tiptop sales under their original terms. Even if this court 

10 decides the extent to. which Section 2001 (k) requires the re.lease 

11 of these sales; the Forest Service could not go forward with them 

12 without seeking relief from the injunctions pursuant to Fed. R. 

13 Civ. P. 60(b) from the cou~ts that issued the injunctions_ This 

14 would place those courts in the unseemly position of second-

15 Quessing the decision previously made by this Court. 

16 While the injunctions and other orders in Seattle Audubon 

17 SooiQtv V. Evans were issued some time ago, they still have res 

18 judicata effect, and thus dictate the extent to which the Forest 

19 Servioe may resurrect old, illegal tim~er sales. Again, it is 

20 

21 

22 

23 

24 

25 

26 

27 

the court that issued the injunctions and prior orders that 

shQuld determine wh~ther ·those orders must be modified or 

enforced in light of changed circumstances. ~I 

~I The plaintiffs in that prior action who are also plaintiffs 
1n Pilchuck Audubon are notifying Judge Panner of the pendency of 
this motion. 

~I While 3udge Dwyer has stayed the motions to clarify and 
enforce pending before him, he did so on the Understanding that 
this court would be deciding the same issues on November 7, 1995. 
Moreover, he denied the motion to transfer the motion to clarify 
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1 For prudential reasons as well, it makes more sense for the 

2 courts that heard the prior challenges to dec~de the extent to 

3 which Section 2001(k) undoes prior court orders. In each 

4 instance, the cour~ hearing the case issued at least one order 

5 prohibiting the sale from going forward in its o~i9inal fo~~. As 

6 a result of those decisions, the sale could not legally proceed 

7 without a n~w decision that complied with applicable 

8 environmental laws. 

Whether these sales mu~t nonetheless be released in their 

10 original form depends both on the reach of Section 2001(k), the 

l.l. si9nifioancQ of the prior court orders, and the constitutional 

12 doctrine of separation of powers. Construing the logging rider 

13 to mandate the release of old timber sales that have been barred 

14 by now-closed court proceedings threatens a ~ajor separation of 

15 powers confrontation. Courts often construe statutes to avoid 

16 constitutional violations; indeed, they are admonished to do so. 

17 Rescue Army v. Municipal court of LOS Angeles, 331 u.s. 549 

18 (1947); Ashwander v. TVA, 297 U.S. 288, 346-48 (Brandeis, J., 

19 ooncurring in part). Here, such a construction depends on the 

20 context and import of the prior court rulin9s. The oou:t",ts that 

21 heard the original lawsui~s are in a better position to 

22 understand the meaning of the decisions rQ3Qhod in those cases, 

23 to ascertain the extent to which the new logging rider conflicts 

24 with those final deoisions, and to discern whe~her the prior 

25 proceedings make Section 2001(k) inapplicable to these sales. 

26 

27 and enforce to this Court. 
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1 For these reasons, this court should refrain from deciding the 

2 effect of section 2001{k} on timber sales that ware enjoined or 

3 withdrawn as a result of court proceedings before other courts. 

4 II. INTERPRETING THE 1995 LOGGING RIDER TO RESURRECT TrMBER 
SALES ENJOINED OR WITHDRAWN IN COURT PROCEEDINGS WoULD 

5 VIOLATE THE DOCTRINE OF SEPARATION OF POWERS 

6 

7 

A. .Separation Of Powers Principles Prevent 
Congress From Legislatively Revising Closed 
Cases. 

8 The U.S. constitution divides the delegated powers of the 

9 federal government into three defined categories: legislative, 

10 executive, and judicial. INS V. Chadha, 462 U.S. 919, 951 

11 (1983). As a general rule, no branch of the federal 90vernmen~ 

12 may exercise the functions of another branch. springer v. 

13 Goyernment of the Philippine Islands, 277 u.s. lB9, 201-02 

14 (1928); The Federalist No. 48, at 308 (E. Earle ed. 1937) (J'. 

15 Madison) ("none of [the branches) ought to possess, directly or 

16 indirectly, an overruling influence over the others, in the 

17 administ.rat.ion of thair respect-ive powers"} . 

18 Article III of the Constitution assigns an independent and 

19 nonpolitical jUdiciary t~e task of interpreting and applying the 

20 law to particular cases and controversies. As Marbury v. 

21 Madison, 1 Cranch. ~37, 177 (1803), estab11shed, "lilt 1s 

22 emphatically the province and duty of the judicial department to 

23 say what the law is" in particular cases. 

24 TWo separation of powers principlQs have evolved to protect 

25 the judicial sphere from political interference by Congress. 

26 First, Conqress may not prescribe a rule of decision or direct 

27 certain factfindings for a pending case. United States v. Klein, 
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1 80 U.S. (13 Wall.) 12S, 20 L.Ed. 519 (1871); Robertson v. Seattle 

2 Audubon Society, 503 U.S. 429, 112 S.Ct. 1407 (1992). Second, 

3 Congress may not legislatively revise the final judicial 

4 resolution of' a case. Plaut v. Spendthrift F~rm. Inc., 115 S. 

5 ct. '1447 (1995). Both of these safeguards ensure that parties to 

6 court proceedings will have their disputes resolved througb 

7 judicial processes without legislative ~eddling. 

8 The seminal case elaborating on the prOhibition on Congress 

9 prescribing a rule of decision for a pending case is united 

10 states v. Klein. In that case, an individual sought to recover 

11 property seized during the civil War under a statute that 

12 permitted recovery upon proof of loyalty_ The property owner had 

13 received a presidential pardon, which the Supreme Court had 

14 previously held to be conclusive proof of loyalty. Accordingly, 

15 the Court of Claims awarded recovory. However, while the case 

16 was on appeal, Congress passed a law providing that receipt of a 

17 presidential pa~don was conclusive proof of disloyalty, requiring 

18 dismissal of cases seeking property recovery. 20 L.Ed. at 520-

20 

21 

24. 

The Supreme Court held this statute unconstitutional because 

it "prescribe(dJ a ~ule tor decision of a cause in a particular 

22 way_ I, ,Ig. at 525. The statute entered judicial terrain 

23 forbidden to the legislature be.cause, under it, lithe court is 

24 forbidden to give the effect to evidence which, in its Own 

25 jUdgment, such evidence should have, and is directed to give it 

26 an effect precisely contrary." Id_ 

27 
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1 other cases draw a line between permissible lawmaking that 

2 may affect pendinc;J cases on the one hand and .legislati ve a.ctions 

3 that impermissibly intrude into the judicial function on the 

4 other. In Robertson v. Seattle Audubon society, the supreme 

5 court upheld the provision of section 318 that directed that 

6 manaqement o~ national forests according to other Section 318 

7 provisions "is adequate consideration for the purpose of meeting 

8 the statutory re<;luirement:;o that are the basis fbrll cases then 

9 pending before the western District of Washington. section 

10 318(b) (6) (A). Pointing to section 318's environmental 

11 restrictions and procedures qoverning timber sales, the Court 

12 concluded that section 318 "compelled changes in law, not 

13 findings or results under old law." 112 s. ct. at 1413; see also 

14 pennsylvania v. Wheeling & Belmont B~idge Co., 54 U.S. (13 How.) 

15 518 (1852) (Conqress changed oporativQ legal framework by 

16 designating a bridge as a postal road, a designation 

17 traditionally made by Con~re55); Aeache Survival Coalition v. 

18 United states, 21 F.3d 895 (9th Cir. 1994) (because Congress 

19 !established new requiremen.ts for a telescope project that 

20 replaced laws underlying pending court case, it did·not exceed 

21 its legislative aut~ority). 

22 Recently, the Ninth Circuit applied Robertson to rofuse to 

23 allo~ a budget rider to change the cou~t's decision in a case 

24 brought under the National Envil:"onm~ntal Polioy Act. The Court 

25 held that a rider providing that a certain environmental impact 

26 statement shall be deemed SUfficient did not override the Ninth 

27 circuit's prior deCision that the environmental impact statement 
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1 was, in fact, not sufficient. According to the Ninth circuit, 

2 the rider did not re~oYe the basi5 for the court'~ decision by 

3 changing the underlying law., Alaska wilderness Recreation & . 

4 Tourism Association v. Morrison, 67 F.3d 1ZJ (9th eir. 1995). 

5 More specifically, the court stated that the rider offered no new 

6 statutory ~asis on which to analyze the etfect or the 

7 cancellation of a pre-existing timber sale-contract on the 

8 environmental impact statement process. Nor was there any 

9 indication that Congress had eliminated the core requirements oi 

10 an environmental impact statement. Simple passage of a statute 

11 

12 

1.3 

14 

does not, reqardless of content, change the law for the future in 

a way that excuses congressional interference with pending 

litiga.tion .§.I 

The second separation of powers principle is even more on 

15 point here. Under that principle, congress may not, even by 

16 passing a statute, direct the courts to change the result or 

17 findings made in a case that has been finally resolved by the 

18 courts. This prinCiple ensures that "the impartial application 

19 ot rules of law, rather tnan tne ~ill of the majority, must 

20 qovern the disposition of individual cases and controv~rsies. 

21 Any legislative interference in the adjudication of the merits of 

22 

23 

24 

25 

26 

27 

AI In the proceedings before Judge Dwyer, the industry 
intervenors (represent~d by the ~amQ counsel as NFRC) argued that 
the phrase "notwithstandin~ any other provision of law" 
constitutes such a change 1n the underlying law. However, it is 
inconceivable that the Ninth circuit would have reached a 
different result in Alaska Wilderness Recreation & Tourism if 
those magic words had been used. Instead, the Ninth Circuit 
looked beneath the attempt to dictate a different result in court 
to the substance of the statutory Change. 
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1 a particular case carries the risk1that political power will 

2 supplant evenhanded justic~, whether the interference occurs 

3 berore or after entry of final judgment. Plaut v. Spendthrift 

4 Farm. Inc~1 115 S. Ct. at 1476 (dissent). 

5 Last term in ~laut v. Spendthrift Farm. Inc., the Supreme 

6 Court held that Congress may not retroactively command the 

7 federal courts to reopen final jUdgments. According to the 

8 Court, ~he Framers decried the practice common in cOlonial 

9 legislatures of setting aside {inal judgments and ordering new 

10 trials and other legislative corrections of final judgments. 

11 ~. at 1453. Once the courts issue a final judgment in a case, 

12 "a judicial decision becomes the last word of the jUdicial 

13 department with regard to a particular case or controversy, and 

14 congress may not declare by retroactive legislation that the new 

15 la~ applicable to that very caSe was something other than what 

16 the courts said it was." Id. at 1457; §gg also Hayburn's Case, 2 

17 Dall. 409, 411 (1792) (opinion of Wilson, and Blair, JJ., Peters, 

18 D.J.) ("revision and control ll of Article III judgments is 

19 "radically inconsistent with the independence of that judic1a1 

20 power which is vested in the courts"); id. at 413 (opinion of 

21 Irodell, 3., sit9're~:"es, 0.3.) ("no decision of any court. of the 

22 United states can, under any circumstances. • - . be liable to a 

23 revision, or even suspension, by the [lJegislature itself, in 

24 whom no judicial power of any kind appears to be vested"). It 

25 did not matter in Elaut that the statute at issue reopened an 

26 entire class of closed cases; the stdtute still constituted 

27 
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1 impermissible legislative interference with judicial decisions. 

2 .I.d.. at 1457. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

B. Construing section 2001(kl To Release Timber 
Sales Enjoined or Withdrawn In Court 
Proceedings Would Violate The Doctrine of 
Separation Of Powers. 

Reading Section 2001(k) (1) to force the Forest Service to 

sell old timber sales in the very form that was previously 

enjoined or withdra~n in court proceedings would intrude 

impermissibly into judi~ial preroqatives. Each ot these sales 

had been challenged in court for violating applicable 

environmental laws. In each case, either because of court 

holdings that the sales violated applicable environruental laws or 

because the government mooted the challenge by withdrawing the 

challenged sales, the court determined that the sales could not 

90 forward in their original formi they could only proceed with a 

new agency decision in compliance with then-applicable 

environmental laws. 

Under the doctrine of separation of powers, Congress cannot 

make the enjoined sales legal under th~ laws applicable when they 

were originally proposed. 3udge Dwyer held that the cowboy, 

Garden, Nita and South .Nita sales violated Section 318's 

fragmentation requirements, the Ninth Circuit affirmed that 

decision with respect to the Cowboy sale, and the Forest service 

never 3ppealed the rulings on the Nita, South Nita, and Garden 

sales. The courts definitively and finally decided years ago 

that these four" sales violated Section Jl8. Similarly, the Ninth 

Circuit definitively established that the Forest service violated 

OPPOSITION TO NFRC'S SUPPLEMENTAL MEMORANDUM IN SUPPORT OF ITS THIRD 
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~ applicable environmental laws in proceeding with the Gatorson 

2 sale, and Judge Couqhenour likewis~ determine4 conclusively that 

3 the Forest service acted illegally in going forward with the Tip 

4 and Tiptop sales. As a result of these holdin9st the courts 

5 enjoined the Forest Service from proceeding with these. sales in 

G their original form. 

7 Congress cannot resurrect old timber sales in the very form 

a that the courts have found to be unlawful. That type or 

9 congressional revision of judicial decisions is prohibited under 

1.0 the dootrine of separation of powers. 

11 This same logic precludes reading Section 2001(k) (1) to 

12 encompass the F,irst, Last, ElK Fork, and 50ulder Krab timber 

13 sales that were irrevocably withdrawn by the federal agencies as 

14 a result of court challenges. After Judge Dwyer enjoined four 

15 timber sales, and in the face of ruotions seekin9 injunctions 

16 against two more, the Forest Service realized that the two sales 

17 faced a similar fate. Rather than wait for the court to rule, 

18 the Forest Service withdrew the sales and made it clear to the 

19 court that it had no intention with proceeding with the sales 

20 under Section 318. 

21 Based On thosQ,actions and representations, JUdge Dwyer 

22 found that the government was not proceeding with the sales and 

23 hold that plaintiffs' challenges to those sales were moot. If 

24 section 200l(k) (i) is construed to require the First and Last 

25 timber sales to go forward, it WOUld clash directly with Judge 

26 Dwyer's factual determination that they had been cancelled and 

27 would not proceed. Because the sales had become a nullity, this 
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1 cannot lawfully ~e offered for sale under current environmental 

2 standards. The eight Section 318 sales, located in late 

J successional old-9rowth reserves, cannot be logged under Option 

4 9. In addition, the injunctions issued in Smith and Leavenworth 

5 Audubon have continuing erfect. The Forest Service ~an proceed 

~ with these. sales only if the courts modify their injunctions to 

7 permit the sales to proceed. Accordingly, the cou~ts' p~evious 

B 

9 

10 

11 

12 

13 

1.4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

orders preclude the Forest Service from resurrectin9 these 11 

sales under Section 2001(k); if the Forest Service resurrects 

these sales, it must do so in compliance with the legal 

requirements imposed by the courts. 

III. THE 1995 LOGGING R!DER DOES NOT COMPEL THE RE-OFFER OF 
THESE SIX SALES 

Where a construction of a statute might collide with the 

doctrine of separation of po~ers, the Courts are admonished to 

decide first whether the statute is lIsusceptible of a reconciling 

interp~etation" that does not create such a collision. American 

Foreian Service Association v. Garfinkel, 490 U.S. 153, 161-62 

(1989) (per curiam); ~ cases cited sup~a at 18. Here, such a 

reconciling interpretation is the most logical way to read 

Section 2001(k) (1). 

By its plain terms, Section 2001(k) (1) applies only to 

timber sale contract offers and awards. specifically, Section' 

2001(k) directs the Secreta~y concerned .(of Agriculture for 

Forest Service lands or o~ Interior for Bureau of Land Management 

lands) "to award, release, and permit to be completed" p~eviously 

orfered or awarded timber sale contracts. In other words, 

OPPOSITION TO ~FRC'S SUPPLEMENTAL MEMO~NDUM IN SUPPORT OF lTS THIRD 
MOTION FOR SUMMARY JUDGMENT AND NFRC'S MOTION FOR FORTH~R CLARIFICATION -27-

141032 



11/22/95 WED 16:54 FAX 202 272 6815 ENRD GEN LIT 

1 Section 2001(k) directs the Forest Service and BLM to complete 

2 the contract formulation and performance process~ which would 

3 need to be done if the sale had been cancelled. 

4 Under black letter contract law I an "off~r" entails the 

5 willingness to enter into a contract. ~ Restatement of 

6 Contracts (2d), § 24 (Offer def'im~d) (offer "is the manifestation 

7 Of willingness to enter into a bargain, so made as to justify 

a anoth~r person in understandin9 that his acsent to that b~r9ain 

9 is invited and will conclude it.") An offer is not present if 

10 "the parson to whom it is addressed knows or has reason to know 

11 that the person making it does not intend to conclude a bargain 

12 until he has made further manifestation of a55ent.~ Ia. § 26 

13 (Preliminary Neqotiations). 

No offer exists when the 90vernment has cancelled a timber 

15 sale. Any previous offer then becomes a nullity, and if the 

16 agency later wants to pursue that sale, it must start the 

17 contract formation process over with a new advertisement. ~ 

18 Croman corporation' v. united states, 31 Fed. Cl. 741 (1994). In 

19 these circumstances, the government is unwilling to enter into a 

~ 20 bargain, and no one would be justified in assuming otherwise. 

21 This is particularly the case where the agency has cancelled the 

22 sale because of a court injunction or to avoid judicial revie~ of 

23 a m~ritorious Claim. Xn this si~uation, any future plans to 

24 prOceed with the sale would be vastly different from those 

25 derailed by the court action. 

26 The absurdity of requiring such a cancelled sale to go 

27 forward under section 2001(k) (1) is illustrated by Boulder Krab. 
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1 In 1991, the Forest Service rejected all bids and agreed not to 

2 proceed with the Boulder Krab sale on the Siskiyou National 

3 Forest without makinq a new decision and holdin9 a new auction. 

4 After it made this decision, the area was designated a late 

5 successional old-growth reserve and a key wa.te:r;;shed under Option 

6 9 off-limits to logging. As a result, the Forest Service 

7 abandoned all plans to log this ar~~. The Forest service closed 

8 and obli.terated the road that would have led to the Boulder Krab 

9 sale area, and it reconstructed the old hiking trail that would 

10 been converted into the principal logging road for the Boulder 

11 Kra.b sale. The Forest Service's actions unequivocally 

12 demonstrate that it is not and lor some time has not been willinq 

13 to offer the Boulder Krab timber sale. 

14 Section 318 supports readinq the t9rrn offered to oontinue to 

15 apply to t1m~er sales that have been withdrawn •. ' For example, the 

16 conference report to Section 318 made it absolutely olear that 

17 "[s]ales offered under this section but not awarded and withdrawn 

1B after October 1, 1990 under normal Forest Service or BUM 

19 procedures may not be re-offered in subsequent fiscal years under 

20 the terms of· this section. 1I H. conf. Rep. No. 101-264, 101st 

21 Cong., 1st Sess. 87 (1989). Accordingly, if the Forest Service 

22 or BLM wanted to proceed with such a sale, it WOUld have to begin 

23 anew under applicable environmental laws, contracting procedures, 

~4 and administrative and judicial review provisions. 

25 Significantly, section 2001(k) (1) says nothing about 

26 requiring timber sales to proceed in defiance of prior court 

27 orders. In contrast, the logging rider's salvage and option 9 
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1 provisions provide that particular' timber sales may go torwa~d 

2 despite previous judicial orders. Section 2001(b) (1), (d). 

3 Indeed, these provisions specirica1ly clar1ry that the phrase 

4 "notwithstanding any other provision of law" includes 1aws under 

5 whioh judicial orders have been issued. Given the controversy 

6 surrounding these aspects of the rider, ~, ~, 141 Congo Reo. 

7 H3233 (Mar. ~5, 1995) (Rep. Mille~); id. at H3235 (Rep. skaggs), 

8 it is inconceivable that Conqress would so lightly trample on 

9 prior coure orders in Section 2001(k) (1) without making that 

10 intent 'clea~, as it did in other provisions of the rider. 

11 Finally, the purposes given throughout the legislative 

12 process for Section 2001(k) (1) simply do not fit the eleven sales 

13 at issue. The logging rider's sponsors and the congressional 

14 

15 

16 

17 

18 

19 

reports arguQd'that Section 2001(k) (1) would reduce the 

government's liability for contract cancellations by releasing·a 

category of timber sales that had been held up by consultations 

with the Fish and Wildlife Service over the sales' effects on 

threatened or enaangered species and thae the President's 

Northwest Forest Plan assumed would be logged .11 Of course, the 

20 Section J1S sales that were cancelled many years ago could not 

21 possibly expose the ,government to financial liability for 

22 cancelling those contracts today. In addition, the eleven sales 

23 

24 

25 

26 

27 

2/ H. Rep. No. 104-71, l04th Cong., 1st Sess. 22 (Mar. a, 
1005), S. Rep. No. 104-17, 104th congo 1st sess. 123 (Mar. 24, 
1995); H. Conf. Rep. No. 104-124, 104th Cong., 1st Sess. 137 (May 
16, 1995); 141 Congo Ree. at H3233 (Mar. 15, 1995) (Rep. Taylor); 
1d. at H5557-58 (May 24, 1995) (Rep. Taylor); 141 Cong_ Rec. at 
S4981 (Mar. 30 1 1995) (Sen. Hatfield); !g. at S4875 (Sen. 
Gorton); ld. at 4870, 4873 (Sen. Murray); id. at S10,464-65 (July 
21, 1995) (Sen. Gorton). . 
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1 at issue w~re not being held up due to 'consultations over 

2 threatened or endangered speciesA Moreover; the President's 

3 

4 

5 

6 

7 

8 

9 

Northwest Forest Plan expressly did not assume that the enjoined 

section 318 sales would be logged and made no such assumptio~ 

about the Gatorson sale, which 1s outside the ~each of the 

President's Plan. 

In sum, because Section 2001(k) (1) directs the Forest 

Service and the Bureau of Land Management to go forward with 

timber. sale contracts offered long ago, it defines what must be 

10 done entirely by referenc~ to past agQncy actions. Since the 

11 statute itself borrows from the past, it should be read to take 

12 the past as it, in fact, occurred. Accordingly, Section 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

2001(k) (1) is inapplicable to timber sales that were enjoined or 

withdrawn in court proceedings prior to July 27, 1995.~ 

CONCLUSION 

For the reasons set forth above, this court shOUld declare 

that Section 2001(k) (l) does not apply to timber sales that were 

enjoined or withdr~wn in court proceedings prior to July 27, 

III 
III 

III 
III 
III 

!I The motion for prelimina~y injunction filed today in 
26 'Pilchuck Audubon explains. in greater detail that section 

2001(k) (1) should De read not to apply to cancelled or withdrawn 
sales. If the two cases are not consolidated, amici will ~iled 
those papers in this case to assist the Court. 

27 
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1 

2 

3 

4 

5 

6 

7 

a 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

1995, and the Court should clarify that its October 17, 1995 is 

inapplicable to any such sales. 

S06OpP.1NJ 

DATED t~is ____ day of November, 1995. 

Respectfully submitted, 

~~~ ATTIA. GOLD (WSB #24426) 
KRISTEN L. BOYLES (WSB #23806) 
Sierra Club Legal Defense Fund 
705 Second Ave_, Suit~ 203 
Seattle, WA 98104 
(206) 343-7340 

Attorneys for Plaintiffs 

Local Counsel for Plaintiffs 
Amici/Defendants-Intervenors 
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2 I am a citizen of the Uni~ed states and a resident of the 

J county of King. I am OVer 18 YQars of age and not a party to 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

this action. My business address is 705 Second Avenue, Suite 

203, SQattle, Washington 98104. 

on November 20, 1995, I served true copies of OPPOSITIOM TO 

NFRC's SUPPLEMENTAL ME~ORANDUM ZN SOPPORT OF XTS THIRD KOTION FOR 

SUMMARY JODGM£NT AND HFRC'S MOTION paR FURTHER CLARIFICATION 

by overnight mail service to; 

Mark c. Rutzick 
Mark C. Rutzick Law Firm 
500 Pioneer Tower 
888 s.w. Fifth Ave. 
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O$partment of Justice 
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General Litigation section 
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601 Pennslyvania Ave. NW 
Washington, D.C. 20004 

I, Kimberly K. Hawks, ,declare under penalty ot perjury that 

the foregoing is tr4-e and correct. 

Executed on this ~t(or November, 1995, at Seattle, 

23 Washington. 

24 
KimberlY Hawks 
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26 

27 
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1 KRISTINE OLSON 
United States Attorney 

2 888. SW Fifth Avenue 
Suite 1000 

3 Portland, OR 97204-2024 
(503) 727-1008 

4 
LOIS J. SCHIFFER 

5 Assistant Attorney General 
MICHELLE L. GILBERT 

6 EDWARD A. BOLING 
U.S. Department of Justice 

7 Environment and Natural Resources Division 
General Litigation Section 

B P.O. Box 663 
Washington, D.C. 20044-0663 

9 Telephone : ( 2 02 ) 272 - B 33 B 

10 

11 

12 

l3 

14 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

NORTHWEST FOREST RESOURCE COUNCIL, 

Plaintiff, 

v. 

Civi1 No. 95-6244-HO 
(lead) 
Civil No. 95-6267-HO 
(consolidated case) 

15 DAN GLICKMAN, in his capacity 
as Secretary of Agriculture I 

16 BRUCE BABBITT, in his capacity 
as Secretary of the Interior, 

NOTICE OF F1LING OF 
BLM SUPPLEMENTAL 
COMPLIANCE REPORT 

18 

19 

20 

21 

22 

23 

24 

25 

Defendants. 

On Novemb@r 15, 1995, pursuant to paragraph an@ of this 

Court's October 17, 1995 Order, and in accordance with 

representations made in the Declarations attached to Pederal 

Defendants' November 1, 1995 Compliance Report I federal I 

defendants informed this Court of additional Fore~t Service 

timber sale contracts that had been offered or awarded priJr to 

fiscal year 1991. In that filing, federal defendants requlsted 

IaJ 002/026 

26 dd " 1 t k' d ' t" ·f h I an a ltlona wo wor ~ng ays upon exp~ra ~on 0 t e gove,nment 

27 
NOTICE OF FILING OF BLM 
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1 furlough in which to supplement the BLM compliance r9port as to 

2 pre-fiscal year 1991 timber sale contracts. 

3 Accordingly, federal defendants hereby attach the Eighth 

4 Declaration of William L. Bradley that provides supplemental 

5 information as to timber sale contracts offered or awarded prior 

6 to fiscal year 1991. 

7 Dated this 22nd day of November 1995. 

8 Respectfully submitted, 

9 KRISTINE OLSON 

10 

11 

United States Attorney 

LOIS J. SCHIFFER 
Assistant Attorney General 

12 

14 

13 ~L~ 
MI LLE L. GILBERT 

15 

16 

17 

18 

19 

20 
Of Counsel. 

21 
JAY MCWHIRTER 

22 Office of the General Counsel 

EDWARD BOLING 
United States Department of Justice 
Environment and Natural 

Resources Division 
General Litigation Section 
P.o. Box 663 
Washington, DC 20044-0663 
(202) 272 -8338 

Attorneys for Defendants 

United States Department of Agriculture 
23 Washington, DC 

24 KAREN MOURITSEN 
Office of the Solicitor 

25 United States Department of the Interior 
Washington, DC 

26 

27 
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KR:IS'1'INB OLSON 
Unitod S~ates Attorney 
8S8 s.w. Fifth Avenue 
Suite 1000 
Po~tland, OR ~7204-3024 
Telephone: 503-727-1008 
OSB #73254 

LoIS J. SCHXFF~ 
Aasis~ant Attorney General 
WELLS D. BURGESS 
M:rCH~LS L. GILBERT 
ANDRE~ L. BERLOWE 
EDWARD BOLING 
U,S. Department of Justice 
Environment ana Natura1 ResourQes D1v1s1on 
General Li~i~ation Seotion 
P.O. Box 663 
Washington, J).C. ;ao044-0'663 
Te1ephone~ 202-272-6217 

~N THE UNITBD STATES DLSTRICT COURT 
FOR THE DISTRICT OF OREGON 

NOaT.HWEST rORES~RESOURCE COUNCIL, 

Pla1ntiff, 

v. 
DAN GLrC~N, in his capac1ty as 
aee~e~ary of Agriculture, 
BRUCE BABBITT, in his capacity as 
Seoretary of Zn~er1or 

Defendants. 

) 
) 
) 
) 
) 
} 
) 
) 
) 
) 
) 
) 

-------------------------------------) 

Oivi1 No. 9S-G~.4-HO 

S~GHTH DECLARATION OF 
WILLIAM L. SAADLEY 

.­-
I, Willia~ L. Bradley do he~e~y depoGe and s~y that: 

1. My namo ia William L. Bradle~. ~ have previDusly 

prepa~e~ a declaration fDr this case, in which 1 descri~ea my 

posi~ion with the Bureau of Land Kan~qemen~ (aLM) and the nAt~~e 

of my re8pons~b111tiea. 

EIGHTH DECLARATION OF WILLIAM L. BRADLEY, page 1 
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2. ~ ~m fa~iliar wi~h the ~eaci8Sion$ Act, pu~110 Law 104-

19 (109 St.at.. 194), including the provisions regarding "Award anel 

R~leaae o£ PrevioualY Of~e~cd and unawardea Timber Sa~e 

Coni::t:'ftcts," sect.ion 2001(k). In my seoond declaration, I 

prov14$4 _ 1ia~ of fourteen se~~lon 318 BG~eS (SQ~e5 or191nally 

o~~e~ed during Fiscal Years 198' and 1990 (between october 1, 

1988 and Septembar 30, 1990» whioh were subject to the 

provisions ot Section 2001(k) of the Act. In my third 

~eolaratlon X p~ov~ded a ~i~~ of 28 B~lee oovered by Judge 

H09~n'e saptember 13, 1995, order. 

3. In my ~ixth declaratign Z supplemented previous 

deglarations filed in thi~ oaso idGnti~yinq sal~s that had been 

offered or awarded prior to october 1, 1990, pursuant to section 

!19, but bad no~ ~roceedeQ. In that dacla~~t1on I identified 

four instances in Which BLM otterca t1ro~er for sale under section 

319 bu~ tbe $a1es neve~ went £orward, ae the ~equest Of the 

pu~chasers4 I $t~ted t.hat these sales have not been oarried on" 

a~'s ~eeoras a$ eo~tion 318 Ga~e~ and have not been con$iQe~ed 

to tall within the scope of section 2001(k) (1). 

4. As etated in my previous declaration, these tour sales 

are Olalla wildo.t, ~w1n Horse, Frosty Joh~$on, an4 Rocky Glade. 

Tbe intormot1on regarding the exi~tence of these sales was 

co~~ained on ep~eaasbootG .~lntalne~ in tho. ore~on St~te Qrr~ce. 

BIGHTH DECLARAT~ON OF WILL7AM L. BRADLEY, page 2 
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5. %ft ~y P~CViQUB dec1aration X stcted that c rurther 

review of sales offered or awarded before October 1, 1990 ·(other 

than or1~inal~y offered 3~8 sales), ~o date did not show any 

additlcna.l sa·les offered or awarded before October 1, 1990, which 

had ~ot ~~ooeed~4. Th!q conolusion was reached afte~ a cursory 

rcview o~ ex1st1ng records con~ained within our timbe~ sale 

da~ab~ge which wa refer to a~ the Timber s~le ~n~ormQt1on.S~etem 

(TSlS). 

6. Subsequent to the filin9 of my sixth dec18ration, the 

BLM conducted a mOre e~hauBt1ve review of sales in TSXS. Data 

f'i:"CUl p~evious fisca1 years beginning- with fiscal year 1984, is 

$tor@d wi~hin the TS%S. Therefore, the SLM be1ievea that a 

review of ~ecords wi~h!n the system beqinnlnq with fiscal year 

1904. constitutes a ~easonable search. 

7. This review revea1ed five additional aales which were 

offered prior to October 1, 1990, but had not proceeded accordin9 

to ~e information r@corded in TSIS. The tive $ales are HUmpy 

HountDin, Maple Thinnin9 Project, Bounds creek, High Chapttrral, 

and Huoo Quarry. The BLM doe~ n~t eons1~e~ theaa Gales to fa11 

within the soope of section 2001(k)(1). 

8. Hu~py Mountain was originally ottere~ by the Medford 

Dia~rict on December 29, 19a3. J W Taylo~ was th~ apparent high 

bidQer. The or~q1nal sale contained S,167 MBF. This sale was 

EIGHTH DE~TION OF WILLIAM L. BRADLEY, Page 3 
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prot~ste4 an4 appealed, thereby delay1nq the award. The Interior 

Board of Land Appeals set-aside and remanded the BLM's denia1 o£ 

the p~otese stating that "[a] dec1sion to implement a timDer sale 

proposol based on a finding or no significant impact may ha 

remanded ~here the environmental Qssessment for the sale ..... 
fails to adequately consider the site-specific impaat~ Of the 

oal& •••• " The bid bond on th15 sale was: returned to J W Taylor. 

portions of this sale were sub8equen~ly ofr~~~d for salo as the 

HUmpy Mtn. t1mb$~ Gala on May 29, 1986. The sale was purchased 

by Boise Cascade and contained 3,784 MBF. The remaininq portion 

o~ the or191na~ Humpy MQuntain a~le nas never ~een reoffered. 

9. The Maple Thinning project was orl9~nally or£ered by 

the Salem District on September 18, 1986. The sa1e contained 100 

MB~ and 'C1ar~ A. Stevenson WAS the apparent high bidder. 

Accordinq to TSIS, this sale was never awarded and it is not 

located in the fisca~ year 1987 TSZS recoras. The salem Distr1ct 

w~s instructed to search for information regarding this sa1e. 

The S~lem D~str!~t ~etermLne~ tha~ thIs sale nad proceeded and 

that the contract bad been completed. The contraot was 

termina~ed on Karch 10, 1981. However, for unknown reasons, the 

awar« d~te and te~ination date had apparently not been entered 

in TSIS. 

10. The Bounds cree~ sale w~s originally Offered by the 

Buge~e D1strigt on March 31, 1988. The sale contained 6,635 MSF 

EYGHTH DECLARATION OF WILLIAM L. BRADLEY, Pa~e 4 
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and Murpby Timb~r Comp~l WA& the apparent high nlaaer. The 

distriot was able to 10cata a 1etter from the district to Murphy 

Timber company dated Nov~mber 1, 1989, wnich returneQ tne b1~ 

bond to the purchaser. 'The letter stated that "[b]asad on the 

"Se~~lement Ag:nl"ntent" reached betwee.n you):" cQmpany and t.he 

b~~eau of Land Management dated september ~2, 19B9, the return of 

~h.:ia bid bond ia required unda;r;' PQ.~ag~Clph No.1." 'L'be d1str1c::t 

has been unable to locate a copy of the agreement referred to in 

the 1e~~or. The stAte O~~£g~ w~s ab1e to locate a 1etter dated 

June 30; 1989, from the state Direotor to the Mu~phy company 

which eba~ed that the BUM dotermined ~n~t the Mu~phy Company had 

vio1ated the export substitution ~equlrements un~er the terms of 

~W& eo~t~agts. The final paragraph of the letter states ··[yJou 

are her&by deolare4 ineligible to receive future awards Of 2ureau 

receip~ Of this notice. This action includes the bounds cree~ 

sale on th~ B~gene Di~t.ic~ tgr whiQh you have beon Qe~lareQ the 

high bidder, but haG not been awarded." This sale has never been 

reof~ered and t~ now lo~ated within a Late-suoceseional Reserve 

(LSR) under ou~ current forest management plan. 

11. The H19h Chaparral sale was ori9!n~11y offered by the 

EQgene D£e~~~c~ on Peb~uary t~, 1980. The sale contained J,711 

MBF and Bohemia was the apparent high bidder. The district was 

ab1e ~o loea~e _ ~a~~e~ ~o 8ohem1~ date4 AU9u~t 1~, 1"0, in 

whi~ the bid bond was ~eturned. The letter stated that award 

EIGHTH DBCLARATION OF WILLIAM L. BRADLSY, Page 5 
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was not made following the sale dua to an injunction. The letter 

goes on to 8~ate that the injunction was lifted in septembe~ 

1989. By thae time the aa~e was in informal obn~er9noin9 for th~ 

nor~hern spotted owl, further delaying awar4. A decision was 

eventually made to not award the sale because it was looatad 

within a HCA-l and pOlicy 1n effeot at the time, was to avoid 

placement of sales within those areas. This sale has never b~~n 

~eof~ere4 and 1s currently located within a LSR. 

12. The Hugo Quarry sale was originally offered by the 

Eugene Distriot on May 25, 1989. The sale contained 6,096 Map 

and Weyerhaeuser was the apparent h1gh b~~der. The 4istrict was 

able ~~ lo~ate a letter to Weyerhaeuser dated June 27, 1990, in 

which the bid bond was returned. The letter state~ that awar4 

was not m~(ie due to the sale's "anticipated advQr~~ impact on t.he 

Northern spotted. OWl." Thls sale hllS never been reoffered and is 

cu~ently located within a LSR. 

I dec16re under penalty of perjury that the foregoinq is true and 

correct. 

Exec;:uted at portland, o:reqon, on '1"P~ k ;? /, 11P~ 
• 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on November ~2, 1995, 
she caused one copy of the foregoing NOTICE OF FILING OF BLM 
SUPPLEMENTAL COMPLIANCE REPORT, to be served via facsimile and by 
first-class United States mail upon the counsel of record 
hereinafter named: 

MARK RUTZICK 
500 Pioneer Tower 
888 S.W. Fifth Avenue 
Portland, OR 97~04-2089 
Telephone: (503) 499-4572 
Fax (503) 295-0915 

PATTI A. GOLDMAN 
MlAM .J 0 BBRGBR 
KRISTEN L. BOYLES 
Sierra Club Legal Defense Fund 
705 Second Avenue, Suite 203 
Seattle, WA 9B~04 
Telephone: (206) 343-7340 
Fax (206) 343-1526 

and by first-class United States mail upon the counsel of record 
hereinafter named: 

MARIANNE DUGAN 
DEBORAH N. MAlLANDER 
Western Environmental Law Center 
1216 Lincoln Street 
Eugene, OR 97401 
Telephone: (503) 485-2471 
Fax (503) 485-2457 

SCOTT HORNGREN 
Haglund & Kirtley 
One Main Place 
101 SoW. Main, Suite 700 
Portand, Oregon 97204 
Fax: (503) 225-1257 

Lb:~ 
Lisa A. Holden 
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1 KRISTINE OLSON 
United States AttornAY 

2 888 SW Fifth Avenue 
Suite 1000 

3 Portland, OR 97204-2024 
(503) 727-1008 

4 
LOIS J. SCHIFFER 

5 Assistant Attorney General 
MICHELLE L. OILBER~ 

6 EDWARD A_ BOLING 
U.S. Department of Justice 

7 Environment and Natural Resources Division 
General Litigation Section 

e p.o. Sox 663 
Washington, D.C. 20044-0663 

9 Telephone: (202) 272-8338 

10 

11 
IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

12 
NORTHWEST FOREST RESOURCE COUNCIL. ) 

13 ) 
Plaintiff, ) 

14 ) 
v. ) 

15 ) 
GLICKMAN, in his capacity ) 

l6 as Secretary of Agriculture, ) 
BRUCE BABBITT, in hie capacity ) 

17 as Secretary of Interior ) 
) 

18 Defendants.) 

------------------------------------------) 19 

Civil No. 95-6244-HO 
(lead case) 
Civil No. 95-6267-HO 
(consolidated case) 

FEDERAL DEFENDANTS' 
NOVEMBER 22, 1995 
COMPLIANCE REPORT 

Pursuant to this Court's October 17, 1995 Order, federal 
20 

141 011/026 

defendants hereby tile a third progress report describing ac~ions 
21 

taken by the u.s. Forest Service and Bureau of Land Management to 
22 

award and release timber sales that were offered or awarded 
23 

between October 1, 19~O and July 27. 1995 and within the scope of 
24 

25 

26 

27 

this Court's September 13, 1995 Order. 

Attached is the Ninth Declaration of William L. Bradley and 

the Eighth Declaration of Jerry Hofer updating the Court on the 

FEDERAL DEFENDANTS' NOVEMB~R 22, 1995 
28 COMPLIANCE REPORT - 1 



11/24/95 13:09 ~ 0121026 

1 aotions of the Bureau of Land Management and Forest Service as to 

2 these timber sales. 

3 Dated this 22nd day o£ November, 1995. 

4 Respectfully submitted, 

5 KRISTINE OLSON 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

l7 

18 

19 

o! Counsel: 

JAY MCWHIRTER 

United States Attorney 

LOIS J. SCHIFFER 
Assistant Attorney General 

/~~~ ~ ~~ELLE L. GILBERT 
EDWARD BOLING 
United States Department of Justice 
Environment and Natural 

Resources Division 
General Litigation Section 
P.O. Box 663 
Washington, DC 20044-0663 
(202) 272-8336 

Attorneys for Defendants 

Office of the General Counsel 
United States Department of Agriculture 
Washington, DC 

KAREN MOURITSEN 
20 Office of the Solicitor 

United State~ Department of the Interior 
21 Washington, DC 

22 

23 

24 

25 

26 

27 
FEDERAL DEFENDANTS' NOVEMBER 22, 1995 
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KRISTINE OLSON 
United states Attorney 
888 S.w. Fifth Avenue 
Suite 1000 
Por~land, o. 97204-2024 
Telephone: SOl-7a1-1008 
OSB #73354 

tors J. £CHtFFER' 
A~s1Btant Attorney General 
WELLS D. BURGESS 
XIottLLE L. GILBERT 
ANPRRA L. BEItLOWS 
EDWARD BOLING 
u.s. DepQrtment or Justice 
Environment an~ Natural Resources Division 
~Bnor.l Lit!9.~ion soot!on 
P.O. Box 663 
Waahing~on, D.C. 20044-0663 
Telephone: 20Z-~7~-6Z11 

IN THI UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

NORTHWEST FOREST RESOURCE COUNCIL, 

P1aintiff, 

v. 
DAN GLICKMAN, in his oapag1ty as 
Secrotary of Agrioultu~o, 
BRUCE BABBXTT, in his capaoity as 
Sec~etary of In~erior 

) 
) 
) 
) Civil No, 'S-GZ44-HO 
) 
) 
) NINTH DECLARATION OF 
) WILLIAM L. DRADLEY 
) 
) 
) 
) 

-----------------------------------) 
%, W~11iam L. Bradley do he~eby 4epose ana say that: 

1. My na.e is Will~am L. Bradley. I have previously 

prepared a declaration ~or this cass, in which I described my 

posl~ion w~~h'eh~ Bureau gf Lq n4 McnQsement (DLM) and the nature 

of my ~esponsihi11tle&. 

NINTH DECLARATION OF WILLIAM L. BRADLEY, Paqe 1 
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2. I am familiar with the Resci$s1ons Act, Public ~aw 104-

1.§ (109 Stat. 194), 1ncl.ud1ng the provie.ione reqartllnq "Award ~nd 

Release of Previously Offered and Unawarded Ti~ber Sale 

Cont~aota," section 2001(~). 

3. ~n my seventh declaration to the court, I provided two 

~abl0. showing ~he s~atus of BLM salas whiCh a~$ COVoreQ und~r 

seoticm 2001 (k) • 

4. This declaration 1s being filed to upaate the court on 

the status of these sales. AS in my pr~vious deolarations, L 

hay. ~tt~Qhe~ Table 1 wh1ch &howS the status of sales covered by 

Judge Hogants octoger 17, 1995, order and Tabla 2 which shows the 

.-tat". of section 318 salas WhiCh were subject to seotion 2001(k) 

of Public La~ No. 104-19. 

$. tn my p~evious declaration, Table 2 listed the etatu$ 

of' ~hG Bear Air sale clli tlawa;rdeC1lt. unit No. 1 of the Bear Air 

s~le was awa~ded to ~rphy Timber Co. on September 7, 1995. Vnit 

No. 3 was not awarde4 ~eQ~~Be it was occup1ed by marbled 

mur~elet8. In a lee~er to the BLM dated Sept~mber 12, 1PP6, 

Murphy T~mba~ r~uBsted ~pecir1c 1nrorma~1on regarding the 

8ubBti~ute volume to be provided in lieu of the award of unit No, 

2. Murpby Timber Qlso requestea that the BLM provide this 

info~eion w1tbin 30 days. If that was not po~giblo, Murphy 

Timber r.queatmd a 30-day extenslon to consiaer whether or not to 

N:INTH DBCLM\ATI:ON OF' WILLIAM L. BRADLEY, Paqe 2 
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aoe~~t: the award. Under our regulations, purchilsers of BLM sales 

ara given 30 days to accept tbe award of a timber sale. They may 

be granted. one 30-day extension,. The DIM informed Murphy Timber 

that the information re~uestQd was not yet Qvailablea The 8LM 

extended the deadline tor Murphy Timber's acceptance of the Bear 

Al~ awa~d to Novemb@~ 9, 1'95. 

6. Af~er pr.1~minary diegus.tons between B~ ~n4 MUrphy 

T1mbe~ Co. represent~tives, on october 31, 1995, the BLM sent a 

letter to ~h8 Murphy Ti~ber co. which s~ated that ·the awara of 

Un1~ No.1 of the Bear Air Gale was withdrawn. The letter went on 
to 8tate that: tI[a]g soo~ as the BLH Qan prepQ~. sUQst1t~te 

vo~ume, we will award the Bear Air contract containing Unit No. 

1, and subs~itu~e vo1~e £o~ unit NO.2, in accordance witb 

sectIon 2001(k) or Public LaW 104-19, unless there is a final 

ruling in pending litigation that the m_~blod murre lett [&ioJ 

occupancy found in 'Unit 2 wculd not require substitution.1t The 

letter fUrther stated that .if MUrphy TiMber WillS "1n «gree:ment 

with BLM's award wi~drawal and our assertion that this 

withdrawa1 does no~ constitute a v.iolation of Public Law 104-14 

[sic). and that this withdrawal does not deprive Murphy Timber 

Company of any of the r!9h~a and benefits thereof, please nave an 

officer autborized to sign BLM timber sale contracts sign this 

letter in ~h$ spaoe provided below and return one copy of thls 

letter .to this offioe by November 9, 1995. " Kevin Murphy siqned 

for Murphy Timb@r eompany on Ncvembe~ ~, 199~, an~ returned the 

141 015/026 
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lG1:;1;ez:- 1;0 DLM. Tllel"erore, by mutual agreement., the award of Unit 

No. 1 was withdrawn. In this declaration the gtatu~ of th~ Be4," 

Air sa10 haa been changed to ~unawarde~n. 

1 dec1Qrc under pena1ty or p~rjury ~ha~ the foregoing is true and 

Qorreat. 

Execut::~ at Portland, oreqon, on ~k... 2 'I /t,P.5r--· 

&/~.~¥ 
william t. Bradley 
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NOVEMBER 21, 1995 

TABLE 1 

THIRD BIJNEB<L Y PROGRESS REPORT - BIJREAU OF UND MANAGEMENT 

SEE.1 BEL.oW 
ORiGINAL 

CURRENT VOL 0RlG. T&EBlROS 
SAlEMAME PURCfIASER (118Ft ACRES NESTWGSIATUS 

91 LOWER [)UDlEYS SUMMl'f BOtSE CASCAm: 2340 71 
91 MILLERS VIEW DRJOHNSO~ 3863 53 
IANOTHER FA!RVIEW DOUGLAS CO. FP 45B9 53 
BAITlEAXE RESERVAllON RANCH 1205 44-
BIROSEYEROGU£ CROMAN 3876 671 
CAMP TIMBER PRODUCTS 7127 54$ 
CAT TRACKS SENECA. 472 45 
crtERRYlREE PWM HUlL.QAKES 1038 10 
CORNER SOCK LONE ROCK 1721 52 
CRAZYS'S ~LR 3S§7 140 
DAFF100RA scan 46S4 87 
DEAD MlDDL.EMAN DR JOHNSON 7154 197 
,DEEP CREEK CtR 3120 130 MMOCC. ·.1,t 
:GOLDEN SUCKER ROUGH & READY 4367 160 
~EFFERS REVENGE lONE ROCK 3914 74 
UCKU WESTERN TIMBER 811 218 
OBSTER Hill SCOTT 8471 211 
OSTSOCK lONE ROCK 3596 .7 MMOCC .• #4 

MART"eI POWER ROS90RO 86S8 127 
NORTH FORK CriETCO ClR 7372 267 MMOCC. ·11 
PARKRIOGE 8ASJIII HUll.-OAKES 2710 34 
PONDVJBN DR JOHNSON 4717 B4 
PPV BOISECASCAOE 6387 269 
ROCKY ROAD THOMAS CREEK 1574 23 
~Y TIMBER PROOUCTS 7635 sse 
OBEWEST HULL-OAf<ES 4Brl7 78 

UGI. Y ECK1.EY LONE ROCK 58t5 217 
WREN '!I.I DOUBT SCOTT &a03 163 M" OCC .• t'2 3.,.5 7 

TOTALS 125823 4661 

seE #2 
BElOW 

AFFECTED 
VOL.lMBf) 

3120 

100:> 

1070 

4937 
10187 

SEE.s 
BELOW 

REMAINING 
VOL_A 

2340 
386:9 
~9 
12i1!i 
3Sia 
7127 
472 

1038 
1121 
3957 
e4 
7154 

SEE 11M BELOW 

STATUS 
Exectrted 
Executed 
Emcuted 
&iecuted 
EJCecuIed 
&ecuted 

Awarded Octobef 26, 1995 
Executed 
&ecuted 
Emctlted 
&eaJted 
Executed 

o Sale wililot tie awarded 
4367 Exec.utecI 
3914 Exec\Jled 
811 Exea.JIed 

8471 Exec:uted 
2536 Exec:utecI 
G666 Executed 
6302 Awarded ()ctober 26: 1995 
2710 BleCUted 
4777 Eueulad 
6387 Erl!cuted 
1574 Executed 
7635 ExeaIt!!d 
4807 Executed 
5815 Exec:utod 
3868 &aetJted 

115636 

1. InfonnatiGn regarWng the 8fatUa ofthreatelWld or endanaeal l1estJla bird$. MM OCC. = madlied murrdet IlCCUpancy.. = sale ani number 
2. The wlume containecl ill cmlB willi melblecf murrelet occupancv. Th1a is Ute volume wticll a suDiect to SEC. 2001(k)(3)of Pubic Lew 1Q4..19. 
3. The original &ale \/OIume ainua lIIe volume coJllained in OCCI1pied unlls. Ttis !site VOIt.IIIIe wtlicil was awarded. 
4. Executed = sale cantrad .. been awaraecl. acceJtecl, andlllppnNed Aocec*d I: purchiMr has srgned and rtUneIt the conllal:t 
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TASlf2 

THIRD BI-WfB<L Y PROGRESS REPORT· BUREAU Of LAND MANAGEMENT 

SEE#1 BElOW 
ORDNAL 

CURRENT VOL 0RlG. T&EBIRDS 
SAL£NAME PlJRClfASER (MSF) ACRES MESnN.G STATUS 

88BlACK~ ,.00 6B63 96 
~ PITCHER PERfECT THINNING SWANOO 2438 180 
90 ROMArll DUNN HlJU.aAKES 10646 142 MM acC. -.1.2 
BEARAlR MURPHVllMBER 11564 24)1 NMOCC. -12 
BIG WINOS SPAlDING 6864 238 J 
CANTON CREEK JI DOUGLAS CO. FP 3440 47 
CHAN£YROAD LONE ROCK 3801) 75-
HOXlEGRJFRN ~MAN 280~ 255 
SUMMrr CREEK SCOTT 7810 128 
SWINGLOG THrNNiNG SWAnCO 1542 95 
IEXASGULCH DR JOHNSON 6212 119 
UPPER RENHAVEN BOIiEMIA 1796 45 
~iitTT'S END SENECA r 1097 38 
YElLOW CR. MTN. SCOTT I 7fJ80 141 

TOTAlS I 74001 1796 

SE£ti2 
BELOW 

AFFEClED 
VOLCMBF) 

52M 
4617; 

988t 

SEE!13 
aa..OW 

REMAINING 
VOLeMBf) 

8863 
2438 : 
S3B2i 
6947 
6864 
344Q 
38(lO 

2SCl9 
7910 
1542 
6212 
n96 
1097 
708() 

64180 

1. Information regan:fing the &tatlJ$ of threatened or endaQaered nesIiRg IXids. NM occ. ; martJed muneletoccupaAC:Y; f.-= sale aNt nwnber 

SEE 14 BELOW 

STAlUS 
EXErurED 
EXECUTED. 
EXECUTED 

UNAWARDEO 
El<ECUTEO 
El<ECUTEO 
EXECUTED 
EXECUTED 
EXECUTED 
EXECUTED 
EJ<ECUTEO 
EXEClJTED 
EXECUTED 
ecECUTED 

2. The 'lDfume cotdained in uRfts ~ marbled mune!et Qccl.Iprancy. This is thsYCllume wfI£h would be subject to sec. 2OO1{1c}{3) of Pute l.ar.I1 04-11l. 
3. Thel)nginai sale llDiume minus the 'idumacontarnecih OCCUPeclllllis. This. theYOlllmewhh:b 'Ail be awuded. 
4. Exec:uI8d II: ule contract has been awarGed, accepted, alld appr~ 
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KRISTINE OLSON 
united g~ateB A~~orney 
see SW Fifth AV$nu~ 
Suite 1000 
~ortland. OR 97204·20~4 

503-721·1008 
OSB # 73254 

LOtS J. SCHIFFER 
A85is~ant Attorney General 
MtCHELLE ~. GILBERT 
IttIWAAD 90L:rN~ 
U.S. Depar~$nt ot Justice 

N.~TI.TRAL RESOlTRCE 

Environmen~ and Na~ural Resources Division 
P.O. Box 663 
WaBhin9ton/ D.C. 202-272-S336 

IN THE UNITED STATES PI~TRICT COURT 
FOR THE DISTRICT OF OREGON 

NO~THWEST FO~EST RESOURCE COUNCIL, 

Plaintiff, 

v. 

DAN GLICKMAN, in hi.s capaci~y ae 
S~cret~~ of A9ri~ul~ure, 
BRUCE BABBITT, in his ~apaeity a~ 
SeCretary of ~he tnterior 

Deten.&nts. 

) 

) 

) 
) 

) 

-----------------------------------) 

Civil NQ, '5-6244-HO 

EIGHTH DECLARATIO~ OF 
JERRY L. HOFER 

1. JQrry L. Hofer, hereby declare the following to be true 

ano. corz-Elct; 

1. I have previolldy fi'led declarations in thi$ case putting 

fo~th my $)I;perience and quaUfic:acions with ~he Uniced States 

3. On NoveU\l:)er 8, :1.335. my Fourth Declaration included a 

repor~ describing ~he s~atus of 33 ~~mber sales in five separ.te 

c~~esories which are sUbjeCC to che Court's Oroer of Oc~ober ~7, 

19515. 

:3. As required by the Court's Oct.ober 17. 1995. Order, I 

£IGHTH DECLARATION of JERRY L. HOF~R 

I4J 019/026 
~OO~ 
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have updated ~h~ November 9, 1995, sta~uG ~epor~. r~ is attached 

nerew~eh as Exnibit ~. 

4. The changes in 6t:atus are the award of the following 

timber $ale~: 

Sale _High Biclder Forest: Date Awarded 

John }fuf:fma~!Wri9'hc Winema 11/14.195 

Yoea Boiae Cascade Wine:lIIa ll/U/~S 

tNilly i:JOiSB C$Sc<\de winema U./14JgS 

Bill Huffman/Wright Winema 11/1.4/95 

Cinder S!;ott Timber winema 1l/14/:lI5 

Park HFR. Boise Cascade Wallo~a-Whi~manll/13/95 

F.D SalvageDoc1ge Logging Wal1cwa-wn~tmanll/14/~5 

Hilt-on M.l.lheur Lumber wallowa-Wh!tmanll/14/9S 

Locust:. 5mers~1 Legging MaJ.heur 11/22/95 

I declare under penalty of perjury that ~he foregoing is true and 

correct:. 

Rxseuted a~ ~ortl~d. OrQgon, en NovembQr 22, i9SS. 

EIGHTH DEC~TION of JR~RY L_ HO~~R 

141 020/026 
~003 
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NFRC v. GLICKMAN 
95-6244HO 
95-E>367HO 

DZSTRICT OF OREGON 

R~ lttPORT: ACTIONS TAXJ>N TO AWARD OR RELEASE SALES OFFEREe OR. AW1Umtm 
BET~EN OCTOBER 1. 1990 AND JULy 27, 1"5 

~. NOTZCE OF INTE~ TO ~WARD SALE iN ONRC V, LOWE, 92-1~21AS (D.or) 

VOLUME 

1. JOHN WIJ;IT 1,SOO Mal" 

2. JOHN 
LODGEPOLE WIN 2.200 MBF 

3. YOSS WIN 7,100 MBF 

... WILLY WI;1;'l 4,400 MBF 

5. NELSON WIN 7,400 MBF 

BILL WIN S,800 MBP' 

7. CINDER WIN 5,300 

HIGH BIDDER ACTION 

HUFFMAN/WRIGHT AWARDED 11/14/95 

DAW NOTICE TO PARTIES IN ONRC 
v. LOWE , !! 2 - :L 121AS I 
DISTRICT O~ O~. 20/1'/'5 
OF IN'I'EN'I' TO A.WMm ON OR 
AFTER OCTOBER ~O. 1995 
LETTER SENT TO aIGH BIDDER 
lO/30/'35. 

BOISE CASCADE AWARDED 11/14/95 

BOISE CASCADE AWARDED 11/14/95 

DAW NOTICB TO PARTIES IN ONRC 
Y LOWE, 92 - U:i!lAS, 
DXS'I'RICT OF OR. 10/19/95 
OF INT~NT TO AWIUm ON OR 

AFTER OCTOBER 30. 1995; 
REGIONAL FORESTER 
DISMISSED AD~N1STRATlVE 

SCO'I'1' 

.APPEALS 10/25/~5. L:E'I'TSR. 

SENT TO HIGH BIDDER 
lO/3Q/95. 

AWARDED 11/14/95 

II • AWARDEp SM.ilS I!:NJOINED OR SU§P.ENDED .AS Ii. RESULT OF COURT ACTION 

HIGH B:tO.oER 

e. GATORSON COL 11. 860 MBF VAAGEN BRO 

EIGHTW DECLARATION of JE~RY L. ~OFSR 

ACTION 

SALE AWARDED 5/6/93; SALS 
SUSPENDED 5/20/93; USFS 
~WAITING DETERMlNATlON OF 

~AGE: 3 

I&J UU'I 
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9. TIP WEN 751 MBF 

~.!!OO Mali' 

LEGAL COURSE OF ACTION 
ONDER. SMJ:m v. USFS, 
9~-017B·JLQ (~.D.Wa), 

REPORTED IN 33 F3D 1072 
(9TH C%R. ~"4) . 
PURCHASER HAS SUBM:tT1'e:D AN 
OPERAT~NG SCH~OULR, 

REQUESTEO RELEASE OF 3 
PAYMENT UNITS, AND 
ALLOCATED PAYMENT BONO 'I'O 
THIS SAr.-E. 

LONGVIEW FIBER S~E AWARDEO 9/9/9~; 
ENJOINED 3/3/'5. OSFS 
AWAITI.NG PETBRlfiNA'I'lON OF 
L~GAL COURSE OF ~CTION 

UNDER. LEAF f!t: al v. 
FERRARO. 94-1025 (W.O. WA) 

ST. JOE LUMBg)t S.Al.E ,r..WARDIm 2/16/94; 

ENJOINED 3/3/35. USFS 
AWAITING DETERMINATION OF 
LEGAL COORSE OF ACTION 
~E:R l&M ct a1 v, 
FERRARO. 94·1025 (W.D. WA) 

II!:. SALE NO LpNGER EXISTS AS O'FFEREO 

ll. STAGE­
COACH 

12. BALe 

VQLQMR 

200 l"lBY 

UMA 2.900 bmF 

13. BOGOUT SLV WAW 5,400 MBF 

14. 'tOWER SLV WAW 1, 010 MBF 

HIGH BIDPER ACTION 

aOIS~ CASCADE al05 REJSCTEO 12/11/91; NO 
INTJ::N"t' TO ~Wl>,lW AS 

OFFERED. SALE AREA 
REDESlq,NEO INTO FY96 
TIMBER SALE 

BOISE CASCADE BIDS R2J~~D 12/11/9~: NO 
lNTEN1' TO AW~ AS 
OFFRREO, SALE AREA 
REDESIGNED INTO FY96 
T:IM8~ll SALE 

OODGE LOGGING BIDS RBJECTRD 2/23/95: NO 
INTENT TO AWARD .AS 
OFFERED, SALE 
REDESIGNED INTO 
TIMBER SALE 

MEA 
FY9~ 

BOISE CASCADEi': BIDS REJECTED 2/23/'5; NO 
INTENT 'TO AWARD M 
OFi'ER.ED, PORT:ION OF SALE 
AtmA BURNED IN F"t 94 AND 
~LANNeo AS PY'6 TXMS£R 

EIGHTH D£CLARATION of JERRY L. HO~~R PAGE 4 

~VV-.l 
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SALE 

IaJ 023/026 
~006 

IV. NO'I'ICS QE. INTENT TO-AWARD WAS SEra TO HIGH BIDDER. 

15. BLOB FORD PRE {3, 500 MBF 

16. SANTY $LV WAH 

l. ., • JOHNSON 

SLV WAW 3,600 MBF 

18. PARK HFR WAW 700 MSF 

U. RD SLV' WAW 3,300 MBF 

20. HILTON WAW 5.300 MBF 

21. SWEET PEA WAW 1,280 MaF 

22 - TANHDR$E W1J.W L 340 MBF 

23. TANYA WAW 585 MBF 

It • LOCUST MAL 1.. ooe MSF 

2.5. NICHOLSON 
SLVG I OKA 8~O fiBF 

MIGH BIDDER ACTION 

BOISE-CASCADE NOT!CE OF INTENT TO 
AWARD WAS SE~ TO NIGH 
B~DomR V1A CRRT~~~ED ~IL 
BY COB 10/27/9S. 

I'n.x.X~GSON LUH. NOTl'CE OF IN'I'EJI'JT, TO AWARD 

WAS 'SENT TO HIGH BIDDER 
VIA CBRTIFIED MAIL BY COB 
10/27/95. 

ROSI30RO LUMBER NOTICE OF INTENT TO AWARD 
WAS SENT TO HIGH BIl)OER 
VIA CERTIFltm MA1:L 8'lC' coa 
~OI'2"/'95 • 

BOISE CASCADE AWAkDEn 11/13i95 

DODGE LOGGING AWARDE~ 11/14/9$ 

MALHBUR LUMBER AWARDED ~~/~4/9S 

ELLINGSON LtlM 

BOISE CASCADE 

NOTICE OF INTEm" TO 
AWARD WAS SENT TO HIGH 
BlODJ5R VIA Cg~TIFIED MA:U" 
BY COB 10/'7/95. 

NOTICE OF INTENT TO AWARD 
WAS SENT TO HIGH BXPPER 
VIA CERTIFIED ~L 13y COB 
10/27/95. 

80ISE CASCADB NOTICi: Oi' INTENT TO AWARD 
WAS SENT "l'O HIGH B~DDER 

~A CERTIFrRn MhIL BY COB 
10/27/95. 

SMli:kSKI LOG. AWARDED 11/22/35 

VAAG~ BRO. SALE AWARDED ~~/03/~5 

E%GHTH DECLARA~ION of JERRY ~. HOFER 
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V. ~ALE~ CANNO~ AWARDED TO HIGH BIDDER 

m: VQL.P.ME 

~ S.DOD MBF 

21. OJ'J!" 

BROADWAY OCH 1~,300 MBF 

28. HIACK 
TlUN SIO 1,600 MBF 

29. iAGt.E R.IDGE 
HOUSELOG UMA 170 MEF 

30. ALLEN 

31. CANTREL 

SPRG 

WAW 3,800 MBF 

WA.W ~10 MBF 

HIGH.SI'OCga 

SNOW M'I'N. PINE SNOw MTN PINE NO LONGER IN 
BUSINESS AS OF 12/13/94 

KINZUA COR~. 

HAMPTON 

ROGGE WOOD 

ROGGE WOOD 

ROGGE woon 

AND CANNOT MEET 'tHE 
ORIGIN~ ~RRMS, 

CONDI~!ONS, AND 
REQUIREMENTS OF A 
RESPONSIBLE BIDDER. 36 CFR 
~:Z3.l0l. 

KINZUA CORP NO LONGER IN 
BUSINESS AS OF 8/5/94 AND 
CANNOT MEET nIB ORl:aIwu. 
TERMS, CONDITIONS, AND 
REQUIREMENTS OP A 
RESPONSIBLE BIDDER. 36 CFR 
2a3.~O~. 

HAMPTON NOTIFIED USFS ON 
10/28/94 OF WWILLINGNESS 
TO ACCEP'I' A'WArlIJ 

ROGGE WOOD NOTICE TO OSFS 
ON ~O/n/~5 OF FINANCIAL 
INSOLVENCY AND CANNOT lo:mRT 
THE ORIGINAL TERMS , 
CONDITIONS, AND 
REQOIREMSNTS OF A 
~SPON£I9L~ aXDD~R. 3~ C~ 

223.101. 

ROGGE WOOt) NOTICE 'TO USFS 
ON 10/11/'5 OF FINANCIAL 
INSOLVENCY AND CANNOT Mf1!ET 
'I'HS ORIGINAL TERl$, 
CONDITIONS, AND 
REQt1IREbJ!:I:n'S OF A 
RESPON£I~~ BIDDER. 36 CFR 
223.10J.. 

~OGGE WOOD NO'I'ICE ~O USFS 
ON ;Lo/n/5'S OF FINANCIAL 
INSOLVENCY AND CANNOT MEET 
THE ORIGINAL 
CONTl:l:T!ONS, 

REQUIREMENTS 

TE.RMS, 

AND 
OF A 

PAGE 6 
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32. HORN SLV 'WAoW 1,340 MBF KIN2UA CORP 

]]. PRONG SLV WAW· 3,BOO MSF ROGGE woon 

EIGHTH DEC~TI0N Of JERRY L. gOFER 

~025/026 

RESPONSI6LE BIDDER. 36 CFR 
223.l01. 

KINZUA COR.P NO LONGER IN 
BUSINESS ~ OF 8/5/94 AND 
CANNOT MEE'l' THE ORZG:INAL 
TERMS, CONDITIONS. AND 
REQUIREMENTS OF A 
RESPONSIBLE BI~DER. 36 CFR 
:Z23.10J.. 

ROGGE 'WOOD NOTZel!: '1'0 USFS 
ON 10/11/95 01' FINANCIAL 
rNSOLVENCY AND ~ MEAT 

THE OR,XOZNAL TERMS, 
CONDITIONS. AND 
RBQUIREMENTS OF A 
RESPONSIB~E BIDDER. 36 CFR 
a:n .1.0:1.. 

PAG£ 7 



11/24/95 13:13 III 026/026 
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CERTIFICATE OF SERVICE 
2 

The undersigned hereby certifies that on November 22, 1995, 
3 she caused one copy of the foregoing FEDERAL DEFENDANTS' NOVEMBER 

22, 1995 COMPLXANCE REPORT, to be served via facsimile and by 
4 first-class United States mail upon the counsel of record 

hereinafter named: 
5 

MARK RUTZICK 
6 sao Pioneer Tower 

888 s.w. Fifth Avenue 
7 Portland, OR 97204-2089 

Telephone: (503) 499-4572 
a Fax (503) 295-0915 

9 PATTI A. GOLDMAN 
ADAM J. BERGER 

1Q KRISTEN L. BOYLES 
Sierra Club Legal Defense Fund 

11 705 Second Avenue, Suite 203 
Seattle, WA 98104 

12 Telephone: (206) 343-7340 
Fax (206) 343-1526 

13 
SCOTT HORNGREN 

14 Haglund & Kirtley 
One Main Place 

15 101 S.W. Main, Suite 700 
Portand, Oregon 97204 

16 Fax: (503) 225-1257 

17 
and by first-class United States mail upon the counsel of record 

18 hereinafter named: 

1 9 MARIANNE DUGAN 
DEBORAH N. MAILANDER 

20 Western Environmental Law Center 
1216 Lincoln Street 

21 Eugene, OR 97401 
Telephone: (503) 485-2471 

£~ 
Lisa A. Holden 

22 Fax (503) 485-2457 

23 

24 

25 

26 

27 

28 CERTIFICATE OF SERVICE -1 
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U. S. DEl?ARTMENT OF .nTS'l'ICE 
2NVIRONMRNT AND NATURAL RESOURCES DIVISION 

GENERAL LITIGATION SECTION 
601 PENNSYLVANIA AVENUE, N.W. 

WASHINGTON, D.C. 20004 

FAX NUMBER (202) 272-6817, 6815, 5775 
CONFIRMATION NUMBER (202) 272-8056 

141 0011009 

PLEASE· DELIVER TO: 

To: Don Barry 
Bob Baum 
Dinah Bear 
Ted Boling 
Peter Coppelman, 

Lois Schiffer, 
Jim Simon 

Greg Frazier 
Mike Gippert, 

Jay McWhirter 
Tim Obst 

T.J. Glauthier 
Jeff Handy (503) 
Nancy Hayes 
Elena Kagan 
Don Knowles (503) 
Karen Mouritsen 
Roger Nesbit (503) 
Chris Nolin 
David Shilton, 

Al Ferla, Anne 
Jim Sutherland(503) 
Tom Tuchmann (503) 
Sue Zike (503) 

NUMBER OF PAGES: 9' 
DATE: November 27, 1995 

208~4684 
208-3877 
456-0753 
514-4231 
514-0557 

720-5437 
690-2730 

395-4639 
326-3807 
208-5242 
456-1647 
326~6282 

219-1792 
231-2166 
395-4941 
514-4240 
Almy 
465-65B2 
326-6254 
326-7742 

FROM; Lisa Holden, (202) 272-8063 

MESSAGE: NFRC v. Glickman. Attached is a Notice of 
Filing informing the court of filings made in Smith v. 
U.s. Forest Service, C93-178 (E.D. Wash.) relating to 
the GATORSON Sale and Leavenworth Audubon v. Ferraro, 
C94~1025 (W.D. Wash) relating to the TIP and TIPTOP 
sales. 
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1 KRISTINE OLSON 
United States Attorney 

2 888 SW Fifth Avenue 
su1~e' 1000 

3 Portland, OR ~7204-2024 
(S03) 727-1008 

4 
LOIS J. SCHIFFER 

5 A33i6tant Atto~ey General 
MICHELLE L. GILBERT 

6 EDWARD A. BOLING 
U.S. Department of Justice 

7 Environment and Natural Resources Division 
General Litigation section 

e P.O. Box 663 
Washington, D.C. 20044-0663 

9 Telephone: (202) 272-8338 

10 

11 
IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

12 
NORTHWEST FOREST RESOURCE COUNCIL, } 

13 ) 
Plaintiff, ) 

14 ) Civil No. 95-G244-HO 
v. ) 

15 ) 
) 

16 DAN GLICKMAN, in hie capacity ) 
as Secretary of Agriculture, ) NOTICE OF FILING 

17 BRUCE BABBITT, in his capacity ) 
as secretary of the Interior, ) 

18 ) 
Defendants. ) 

19 ) 

20 
Pursuant to representations made in the course of this 

21 
litigation, federal defendants hereby provide notice of the 

22 
following filings: (1) Notice of Proceedings Relating to the 

!gJ 0021009 

23 

24 
Gatorson Timber Sale filed in the action of Smith v. u.s. Forest 

Service, C93-17B-JLQ (E.D. Wash); and (2) Notice of Proceedings 
25 

Relating to the Tip and Tiptop Timber Sales filed in the action 
26 

27 

28 NOTICE OF FILING - ~ 
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1 of Leavenworth Audubon v. Ferraro, C94-1025C (W.D. Wash.). 

2 (attached hereto as Exhibits A and B) . 

3 Dated this 22nd day of November. 1995. 

4 Respecttully submitted, 

5 kRISTINE OLSON 

6 

7 

8 

10 

United States Attorney 

LOIS J. SCHIFFER 
Assistant Attorney G~n~ral 

~iJLtLkt ~ LLE L. GILBERT 
EDWARD A. BOLING 

141 003/009 

11 United States Department of Justice 
Environment and Natural 

12 

13 

14 

15 

16 

'17 

18 

19 

Of Counsel: 

JAY MCWHIRTER 
Office of the General Counsel 

Resources Division 
General Litigation Section 
P.o. Box 663 
Washington, DC 2004·4-0663 
(202) 272-8338 

Attorneys for Defendants 

United States Department of Agriculture 
Washington. DC 

KAREN MOURIl'SEN 
20 Office of the Solicitor 

United States Department of the Interior 
21 Washington, DC 

22 

23 

24 

25 

26 

27 

28 NOTICE OF FILING - 2 
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1 JAMES P. CONNELLY 
United States Attorney 

2 p.O. Box ~4~4 
Spokane, Washington 99210 

3 (509) 353-2767 

4 MICHELLE L. GILBERT 
STEPHEN G. BARTELL 

5 Trial Attorney 
U.S. Department of Justice 

6 Environment and Natural Resources Division 
General Litigation Section 

"1 P.O. Box 663 
Washington, D.C. 20044-0663 

8 (202) 272-8338 

9 Attorneys for Federal Defendant 

10 IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF WASHINGTON 

1~ 

MITCHELL SMITH, an individual ) 
12 ) 

Plaintiff, ) NO. CS-93-178-JLQ 
13 ) 

v. ) 
14 ) FEDERAL DEFENDANT'S 

U.S. FOREST SERVICE, an agency ) NOTICE OF PROCEEDINGS 
15 of the united S~ates; and VAAGEN ) RELArING TO THE 

TIMBER PRODUCTS, a Washington ) GATORSON TIMBER SALE 
16 corporation, ) 

) 
17 Defendants. ) 

) 

18 
The United States Forest Service, through and by its 

19 

141 004/009 

counsel, hereby provides notice of proceedings in connection with 
20 

21 

22 

23 

the Gatorson timber sale located on the Colville National Forest 

in washington S~ate. This sale was previously the subject of 

litigation in the above-captioned action. The Gatorson timber 

24 

25 

sale had been awarded co defendant Vaagen Timber Prooucts on May 

6, 1993. The sale was subsequently subject to a series of orders 

effectively prohibiting the sale from proceeding due ~o 
26 
27 

DEFENDANTS' NOTICE OF PROCEEDINGS 
28 RELATING TO THE GATORSON 

TIMBER SALE -1-
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1 violations of the National Environmental Policy Act. See 

2 generally Smith v. United States Forest Service, 33 F.3d l072 

3 (9th Cir. 1994). 

4 On July 27, 1995, Section 2001 of the Rescissions Act of 

5 1995. Pub. L. 104-19. was signed into law. Litigation over 

6 various provisions of Section 2001 of the Rescissions Act is 

7 eurrently ongoing in the United States District Court for the 

8 District of Oregon. Northwest Forest Resgurce Council v~ 

9 Glickman, 95-6244-HO (D. Oregon) (Complaint filed August 9, 

10 1995). On September 13, 1995, the District Court of Oregon 

~l declared that subsection 2001{k) (l) of the 1995 Rescissione Act 

12 applied to sales offered or awarded in all national forests in 

13 washington and Oregon before the date of enactment, in which no 
l4 endangered bird species is known to be nesting. By order dated 

15 October l7, 1995, the court issued an injunction directing the 

16 agencies to release Fiscal Year 1991 - 1995 sales covered by 

141 005/009 

17 subsection 2001(k) (1), Subject to the court's september 13 order. 

18 The defendant agencies in that case, the Forest Service and the 

19 Bureau of Land Management, have appealed that order to the Ninth 

20 Circuit. 

21 As part of that litigation, certain parties have sought the 

22 release of the Gatorson sale, as falling within the court's 

23 October 17 injunction. That issue has been scheduled for 

24 a.rgument on December 12, ~Sl$l5 before Judge Hogan of the United 

25 States District Court for the District of Oregon. In connection 

26 wich chat proceeding, che Forest Service has represented that 
27 

DEFENDANTS' NOTICE OF PROCEEDINGS 
28 RELATING TO THE GAT:-'?SON 

TIMBER SALE -~-

f:x A) L 
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1 relevant courts and parties would be notified of the proceedings 

2 in NFRC v. Glickman. Accordingly, defendant agency hereby 

3 provides notice that, upon issuance of a ruling by the NFRC v. 

4 Glickman court relating to the Gatorson sale, the defendant 

5 agency will notify this Court of the ruling. 

S Dated: November 22, 1995 

7 Respectfully submitted, 

8 

S' 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 
27 

JAMES P. CONNELLY 
United States Attorney 

LOIS J. SCYIFFER 
Assistant Attorney General 

~w ~ELLE L. GILBERT 
STEPHEN G. BARTELL 
U.S. Department of Justice 
Environment and Natural Resources 

Division 
General Litigation Section 
P.O. Box 663 
Washington, D.C. 20044-0663 
(202) 272-8338 

Attorneys for Federal Defendants 

DEFENDANTS' NOTICE OF PROCEEDINGS 
28 RELATING TO THE GATORSON 

T lMa£R SALE - 3 -

~006/009 
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1 

2 

3 

4 

5 

THE HONORABLE JOHN C. COUGHENOUR 

IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF WASHINGTON 

AT SEATTLE 

LEAVENWORTH AUDUBON ADOPT-A-
6 FOREST ALPINE LAKES PROTECTION 

SOCIETY, et al., 
Civ. No. C94-102SC 

7 
Plaintiffs, 

a 
v. 

9 
RICHARD A. FERRARO, et al., 

10 

III 007/009 

11 Defendants. 

) 
) 
) 
) 
) 
} 
) 
) 
) 
) 
) 
) 

NOTICE OF PROCEEDINGS 
RELATING TO THE TIP 
AND TIPTOP TIMBER SALES 

12 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

---------------------------------) 
The United States Forest Service, through and by its 

counsel, hereby provides notice of proceedings in connection with 

the Tip and Tiptop timber sales located on the Wenatchee National 

Forest in Washington State. These sales were previously the 

eubject of litigation in the above-captioned action. The Tip 

timber sale had been awarded to defendant Longview Fibre Co. on 

september 9, ~994; the Tiptop cimber sale had been awarded to 

defendant St. Joe Lumber Co. on February 2, 1994. The sales were 

subsequently enjoined by this. Court on or about March 3, 1995 for 

NEPA violations. See Leavenworth Audubon v. Ferraro, 881 F.Supp. 

1482 (W.O. Wash. 1995). 

On July 27, 1995, Section 2001 of the Rescissions Act of 

1995, Pub. L. 104-19, was signed into law. Litigation over 

NOTICE OF PROCEEDINGS RELATING TO THE 
28 TIP AND TIPTOP TIMBER SALES - 1 

u.s. DEPARTMENT OF JUSTICE 
ENVIRO"MENT AND MATURAL RESOURCES DIVISION 

CENE~AL LITIGATION SECTION 
P.O. BOX 663 
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1 various provisions of Section 2001 of the Rescissions Act is 

2 currently ongoing in the United States District Court for the 

3 District of Oregon. Northwest Forest Resource Council v. 

4 Glickman, 95-6244-HO (D. Oregon) (Complaint filed August 9, 

5 1995). On september 13, 1995, the District Court of Oregon 

6 declared that subsection 2001(k) (1) of the 1995 Rescissions Act 

7 applied to sales oftered or awarded in all national forests in 

8 Washington and Oregon before the date of enactment, in which no 

9 endangered bird species is known to be nesting. By order dated 

10 October 17, 1995, the court issued an injunction directing the 

11 agencies to release Fiscal Year 1991 - 1995 sales covered by 

141 008/009 

12 subsection 20Q1(k) (1), subject to the court's September 13 order. 

13 The defendant agencies, the Forest Service and the Bureau of Land 

14 Management, have appealed that order to the Ninth Circuit. 

15 As part of that litigation, certain parties have sought the 

16 release ot the Tip and Tiptop sales, as falling within the NFRC 

17 v. Glickman court's October 17 injunction. That issue has been 

18 scheduled for argument on December 12, 1995 before Judge Hogan of 

19 the United States District Court for the District of Oregon. In 

20 connection with that proceeding, the Forest Service has 

21 represented that relevant courts and parties would be notified of 

22 the proceedings in NFRC v. Glickman. Accordingly, defendant 

23 agency hereby provides notice that, upon issuance of a ruling by 

24 the NFRC v. Glickman court relating to the Tip and Tiptop sales, 

25 the defendant agency will notify this Court of the ~uling. 

26 

27 
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l Da·ted; November 22, 1995 

2 Respectfully submitted, 

3 

4 
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KATRINA C. PFLAUMER 
United States Attorney 

LOIS J. SCHIFFER 
Assistant Attorney General 

Y~LLLL 6va~r 
1M! ELLE L. GILBERT 
U.S. Department of Justice 
Environment and Natural Resources 

Division 
General Litigation Section 
P.O. Box 663 
Washington, D.C. 20044-0663 
(202) 272-8338 

Attorneys for Federal Defendants 
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Attached is Intervenor-Applicant Western 
Timber Co.'s RequesC for Expedited Hearing on 
Motion or Decision on Moti?n to Intervene. 
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1 

2 

4 

5 

6 

7 

8 

9 

10 

Patricia M. Oost, OSB #90253 
Kirk Johansan, OSB #74159 
SCHWABE; WILLIAMSON & WY~TT 
Suites 1600-1800, Pacwest Center 
1211 S.W. Fifth Avenue 
Portland, Oregon 97204-3795 
Telephone: '{503} 222-9981 

Or Attorneys for Plaintiff-Intervenor 
Western Ti~Qr Co. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRIcT OF OREGON 

NORTHWES~ FOREST RESOURCE ) 

r,) 
~­

•• t· 

R " 
,:. ... 
~ ,. 

COUNCIL, an Oregon ) 
11 corporation, ) 

civil No. No. 95-6244-RO 
Lead Case 

12 

13 

14 

15 

16 

17 

19 

20 

21 

) 
Plaintiff, ) 

) 
~d ) 

) 
WESTERN TIMBER co., ) 
an oregon corporation, ) 

) 
Plaintiff- ) 
Intervenor, ) 

) 
v. ) 

) 
DAN GLICKMAN, in his capacity ) 
as Seoratary of Agriculture: ) 
BRUCE BABBITT, in his ) 
capacity as Secretary of the ) 
Interior, ) 

) 
Defendant. ) 

civil No. 95-6267-HO 
Consolidated cases 

REQUEST FOR EXPEDITED 
HEARING ON MOTION 
OR DECISION ON 
MOTION TO INTERVENE 

22 Pursuant to LOcal Rule Z20-6, Intervenor-Applioant 

23 Western Timber Co. respeotfully requests that the Court expedite 

24 hearing or decision on Western Timber's Motion to ~ntervene in 

25 

26 

Page 1 - REQUEST FOR EXPEDITED HEARING ON MOTION 
OR DECISION ON MOTION TO INTERVENE 

.:.: :.r 
.... : 

, """". 
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1 this action.' Defendants have objected to the sCheduled 

2 December 12, 1995 hearing date on Western Timber's Motion to 

3 Clarify the Court's September 13, ~995 Order and subsequent 

4 Orders on the ground that w~stern Timber is not yet a party to 

5 this action. western Timber requests an expedited decision on 

6 tne Motion to Interven~ in order to preserve the December 12, 

7 1995 date for oral argument on the Motion to clarlry.2 

8 Defendants have advised the Court that they will 

9 neither support nor oppose Western Ti,mber's Motion to Intervene. 

10 Defendants; opposition to Motion to C~arify, page 2. 

11 Plaintiff's counsel has indicated to western Timber that 

12 plaintifr will not oppose Western Timber's intervention in this 

1~ action. Dost Affidavit, paragraph 2. Therefore, no further 

14 briefing on the Motion to Intervene is neoessary, and the Court 

15 ~ay r~nder its decision on an expedited basis.' 

16 An early hearing date on the Motion to Clarify is 

17 orucial to th~ right Western Timber seeks to intervene to 

18 protect. Defendants were statutorily obligated to release the 

19 Malt Timbor Sale to Western Timber by September 10, 1995. 

20 western Timber is concerned that, in the tuture, parties opposed 

21 
'In the alternative, western Timber respeotfully requests 

22 that the Court deny defendants' implied motion to hold Western 
Timbers' Motion to Clarity in abeyance. ~, Defendants' 

23 Opposition to Motion to Clarify, p. 2. 

24 20efendants state that they are prepared to respond to the 
merits of the Motion to Clarify in an expeaited manner. , 

25 Defendants' Opposition to Motion to Clarify, paqe 2. Therefore, 
Defendants are in no way prejudiced by retention of the 

26 December 12, ~995 hearing date. 

Page 2 - REQUEST FOR EXPEDITED gEARING ON MOTION 
OR DECT~ION ON MOTION TO INTERVENE 

I4l 003/008 

' ...... , , 

ern d.d'.~ .. " __ 1_ 
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1 to the timber harvest·may argue that operation of sales released 

2 under § 2001(k) must be completed by toe end of fiscal yeQr 

3 1996. Operation of the Malt Timber Sale will require difficult 

4 and extensive road building. Nicholls Affidavit, ~ 2. The 

5 longer release of the sale is delayed, the more difficulty 

6 western Timber will have completing operation of the sale by 

7 September 30, 1996. Id- As winter draws closer, weather 

8 conditions favorable for operating the Malt Sale will become 

9 more scarce, exacerbating the problem. Id~,! 3. If western 

10 Timber loses the December 12, 1995 hearing date, the court's 

11 calendar may not accommodate anothor aate that would alloW 

12 Western Timber to operate the Malt Sale immediately should the 

13 Court order its release. 

14 Western Timber requests that the Court grant its 

15 Motion to Intervene and retain the December 12, 1995 date now 

16 set for oral argument on its Motion to Clarify. 

17 DATED this 2~ day of November, 1995. 

18 Respectfully submitted, 

19 SCHWABE, WILLIAMSON & WYATT 

20 

21 

22 

23 

24 

25 

26 

page 3 -

BY: -cg rU hQ---
Patri ia M. Oost OSB #90253 
Kirk ~ohansen, OSB #74159 
Of Attorneys for 
Plaintiff-Intervenor 

REQUEST FOR EXPEDITED HEARING ON MOTION 
OR DECISION ON MOTION TO INTERVENE 

(S\l\l1/93~M.;Wi,6Mt{~\1MT1 ) 
AIIorntI)'S III IJtN 

$v1\e3 '''''''"'CIOQ, Pou:;wasI Coo"'r 
Ir.!I' S,W. Fifth A ... r'ltJe 

"""land, OMgon 117204·37115 
Telephone (S03) 222-11981 
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iN TRE UNITED S~ATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

NORTHWEST FOREST RESOURCE 
COUNCIL, an Oregon 
corporation, 

Flaintiff, 

and 

WESTERN TIMBER co., 
an Ore90n corporation, 

v. 

Plaintiff­
Intervenor 

DAN GLICKMAN, in his capacity 
a5 secretary of Agriculture; 
BRUCE BABBITT, in his 
capacity as secretary of the 
Interior, 

Defendant. 

STATE OF OREGON 

County of Multnomah 

) 
) 5S. 
) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

civil No. No. 95-624-HO 
Lead Case 

civil No. 9S-6267-HO 
Consolidated Cases 

AFF:IDAV:IT OF 
PATRICIA M. DOST 

~005/008 

24 I, PATRICIA M. DOST, being first QUly sworn aepose and 

25 say as fo11ows: 

26 

Page 1 - AFFIDAVIT OF PATRICIA M~ DOST 
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1 1. ~ a~ the attorney representinq Intervenor-

2 Applicant western Timber Co. in this matter. I make this 

3 arfidav1t in suppo~t of Western Timber's Request for Expedited 

4 Hearing on Decision. 

5 

6 

7 

8 

10 

2. Plaintiff's oounsel, Ma~k C. Rutzick, has 

indioated to me that Plaintiff will not oppose western Timber's 

intervention in this action. 

PATRICIA M. DOST 

11 STATE OF OREGON ) 
) as. 

12 county of Multnomah ) 

13 

14 

This instrument was acknowledgeQ be:fore me this 7.;;' !l d 
day of November, ~995, by PATRICIA M. nOST. 

15 

1.6 

17 

18 

19 

20 

22 

23 

24 

25 

26 

OFFICIAL SEAL 
ROSALie s. CAI\MAN 

NOTARY ~U6UC.oREGON 
(;O"IIM~~ilON NO, 022724' 

MY COMMISSION .).''''It1t;(-o. .'lARCH 2E 1997 
NOTARY PUBLIC FOR OREGON _/~ I~~ 
My commission Expires: .:;>~. (. ./ I 

I 
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1 

2 

3 

4 

5 

6 

7 

8 IN THE UNITED STATES DISTRICT COURT 

9 FOR THE DISTRICT OF OREGON 

10 

11 

12 

13 

14 

15 

17, 

18 

19 

20 

21 

22 

23 

NORTHWEST FOREST RESOURCE ) 
COUNCIL; an Oregon ) 
corporation, ) 

) 
Plaintiff, ) 

) 
and ) 

) 
WESTERN TIMBER CO., ) 
an Oregon corporation, ) 

) 
Plainti~t- ) 
Intervenor ) 

) 
v. ) 

) 
DAN GLICKMAN, in his capacity ) 
as secretary of A9ricultur~; ) 
BRUCE BABBITT, in his ) 
capacity as Secretary of th~ ) 
Interior, ) 

) 
Defendant. ) 

STATE OF OREGON 

County of Washington 

) 
) as. 
) 

Civil No. No. 95-624-~O 
Lead Case 

civil NO. 95-6267-HO 
consolidated Cases 

AFFIDAViT OF 
PAULA NICHOLLS 

24 I, PAULA NICHOLLS, being first du1y swo~n depose and 

25 say as fo11ows: 

26 

Page 1 - AFFIDAVIT OF PAULA NICHOLLS 
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AIIomtlVS at lAw 
511~~ lOOG-I800. f'",~ Ootmer 

1211 S,w. Flllh Awn .... 
ponlllol1d, ORIgOfl 1Ir.r<>4037115 
;"lephOf'\~ (50:1) ~-1I981 



11/27/95 18:33 

'. 

1 1. I am a timber analyst for !ntervenor-Applicant 

2 Western Timber Co. 

3 2. operation of the Malt Timber Sale will require 

4 difficult and extensive road building. Already, it will be 

5 difficu~t to complete operation of the sale by September 30, 

6 1996. The longer release of the sale is delayed, the more 

7 dlrticult it wi11 be to complete operation of the sale by that 

8 date. 

141 008/008 

9 3. operations could be dona throughout the winter as 

10 weather permits. Any further delay oould cause Western Timber 

11 

12 

13 

15 

16 

to miss periods of ~avorab1e operating conditions, inoreasing 

Western Timber's difficulty in completing operation of the sale 

by September 30, 1996. 

PAULA NICHOLLS 

17 STATE OF OREGON ) 
) 55. 

18 County of Washington) 

19 This instrument was acknowledged before me this 
of November, 1995, by PAULA NICHOLLS. 

day 

20 

21 

23 

24 

25 

26 

NOTARY PUBLIC FOR OREGON 
My commission Expires: 
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