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Michael E. Haglund, OSB 77203 
gcott W. Rorngren, OgB 88060 
Shay S. Scott, OSB 93421 
HAGLUND & KIRTLEY 
Attorneys at Law 
1.800 One Main Place 
101 S.W. Main Street 
Portland J Oregon 97204 
(503) 225-0777 

Attorneys for Scott Timber Co. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

NORT.aWEST FOREST RESOURCE ) 
COUNCIL, an Oregon ) 
corporation, ) 

} 
Plaintiff, ) 

) 
v. ) 

} 
DANIEL R. GLICKMAN, in his ) 
capacity as Secretary of ) 
Agriculture, BRUCE BABBITT, in ) 
his capacity as Secre'tary of ) 
Interior, ) 

) 
Defendants. 

NO. :;J5-6244-HO (Lead) 
No. 95-6267-HO (Consolidated) 

SCOTT TIMBER CO.'S 
MEMORANDUM IN SUPPORT OF 
NFRC'S MOTION FOR FURTHER 
CLARIFICATION OR ENFORCEMENT 
OF THE COURT'S OCTOBER 17 
INJUNCTION 

Plaintiff Scott Timber Co. joins in NFRC's Third Motion 

for Summary Judgment for Clarification that the timber sales 
, 

enjoined or voluntarily withdrawn because of subsequent 

litigation are released under the terms of Pub. L. No. 104-19 

§ 200~(k), 10~ Stat. 194, 246 (1995). Scott Timber Co. was a 

successful high bidder at auctions for the First, Last, Nita, 

South Nita, cowboy, and Boulder Krab Timber Sales. The Boulder 

Krab Sale, like the other sales. was not awarded because of 
HAGLUND &: xmnlllY 
ATTORNEYS AT LAW 
om: MAIN PLACE 

Page 1 - SCOTT T1MBER CO.'S MEMORANDUM IN 
SUPPORT OF NFRC'S MOTION 
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1 litigation. However, the Forest Servioe in early November 

2 awarded the Boulder Krab Sale and Scott", Timber Co. does not 

3 believe there is any distinction between the Boulder Krab Sale 

4 and the other sales that the Forest Service continues to 

5 wichhold. scott Timber co. remains ready to accept award of all 

6 of these timber sales and wants the sales released so they can be 

7 completed by September 30, 1996 when the protections of the 

8 Rescissions Act expire. ~ Declaration o£ Allyn Ford attached 

9 to the Declaration of Scott w. Horngren. 

10 Dated this ~ay o£ November, 1995. 

11 KIRTLEY 
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By~~~~~~ __ ~~~~~?-~~ __ 
Sc t W. Horngre 
Attorneys for Pla 
Scott Timber Co. 

I 

" 
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ONE MAIN PLACE 

Page 2 - SCOTT TIMBER CO.'S MEMORANDUM IN 
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CERTIFICATE OF SERVICE 

I hereby certify that I served the foregoing SCOTT 

TIMBER CO.'S MEMORANDUM IN SUPPORT OF NFRC'S MOT~ON FOR FURTHER 

CLARIFICATION OR ENFORCEMENT OF THE COURT'S OCTOBER 17 INJUNCTION 

on the following partie5; , 

Mr. Mark C. Rutzick VIA REGULAR MAIL 
500 Pioneer Tower 
888 S.W. Fifth Avenue 
Port~and, OR 97204-2089 

Attorney for Plaintiff NFRC 

Ms. Lois J. Schiffer VIA FAX AND FEDERAL EXPRESS 
Ms. Michelle L. Gilbert 
Ms, Ellen Kohler 
U.S. Department of Justice 
Env. & Nat. Res. Div. 
6Q1 Pennsylvania Avenue, N.W., Suite 5000 
Washington, D.C. 20044-0663 

Attorneys for Defendants 

Ms. Patti A. Goldman VIA FAX AND FEDERAL EXPRESS 
Mr. Adam J. Berger 
Ms. Kristen J. Boyles 
Sierra Club Legal Defense Fund 
705 Second Avenue, Suite 203 
Seattle, WA' 98104 

MS. Marianne Dugan VIA REGULAR MAIL 
Ms. Deborah N. Mailander 
Western Environmental Law Center 
121G Linooln street 
Eugene, Oregon 97401 

Attorneys for Defendant-Intervenors 

by serving a true and correct copy thereof to said parties by the 

means indicated and on the date stated below. 

DATED NOVembe~;?~~ 

s60tt W. Horngren 
Counsel for Plaintiff 

Scott Timber Co. 

HAGLUND" JaRTl.EY 
ATrOlU'fEY5 AT LAW 
ON!: MAlN PLACE 
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Michael E. Haglund, OSS 77203 
Scott W. Horngren, OSE S90GO 
Shay S. Scott, OSB 93421 
HAGLUND & KIRTLEY 
Attorneys at Law 
1800 One Main Place 
101 S.W. Main Street 
Portland, Oregon 97204 
(503) 225-0777 

Attorneys for Proposed Intervenor Vaagen Bros. Lumbert Inc. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

NORTHWEST ~OREST RESOURCE ) 
COUNCIL, an Oregon ) 
corporation, ) 

) 
Plaintiff, ) 

) 
v. ) 

) 
DANIEL R. GLICKMAN, in his ) 
capacity as secretary of ) 
Agrioultura, BRUCE BABBITT, in ) 
his capacity as Secretary of ) 
Interior, ) 

) 
De£endant~. 

I. INTRODUCTION. 

No. 95-6244-HO (Lead) 

No. 95-6267-HO (Consolidatedl 

PROPOSED INTERVENOR VAAGEN 
BROS. LUMBER, INC.'S 
MEMORANDUM IN SUPPORT OF 
NFRC'S MOTION FOR FURTHER 
CLARIFICATION OR ENFORCEMENT 
O~ THE COURT'S OCTOBER 17 
INJUNCTION 

Proposed Intervenor-plaintiff, Vaagen Bros. Lumber, 

Inc. ("Vaagen") joins and supports plaintiff NFRC's Motion for 

Furtber Clarification or Enforcement of the Court's October 17 

Injunction and requests an expedited decision on the motion as it 

pertains to the Gatorson Timber Sale. 

The government has failed to release the Gatorson 

Timber Sale (1lGatorson Sale") as required by the terms of the 

court's October 17 injunction and Section 2001(k) of Public Law 
BACLUNJ) I/o ICDlTLE'Y 
ATTOront'Y$ AT t.\.w 
ON'C MAIN PLACE 

Paga ~ - PROPOSED lNTERVBNOR VAAGEN BROS. 
101 s.w. MAIN, svrnc 1100 
POR.'t1.AN», OREGON "204 
TELDDONE (So~) %2~77 

MEMORANDUM IN SUPPORT Stm\swhk696G 
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No. l04-19, the Emergency Salvage Timber Sale Program. Vaagen, 

to whom the Forest Service awarded a contract to harvest the 

Gatorson Sale, seeks clarification that the requirements of 

Section 2001(k) (1) to release the sales "notwithstanding any 

other provision of law" means that the National Environmental 

Policy Act is no longer applicable to the Gatorson Sale and that 

further environmental analysis is not needed prior to 

reinitiation of harvest on the sale. 

While the defendants dispute that Section 2001(k) (l) 

applies to eastside national forests, federal defendants 

apparently concede that the Gatorson Sale must be released given 

this Court's October 17 injunction and the Ninth Circuit denial 

13 of an emergency stay pending appeal. See Defendants' Response to 

l4 NFRC'S Two Motions Seeking Release of 11 Sales Subject to 

Injunction or Other Court Orders (Fed. Defs. Mem.) at p_ 12 and 

16 16. Although the passage.of time is of little consequence to the 

IS 

17 attorneys, to Vaagen and its employees it may medn the difference 

18 between survival and unemployment or mill closure. As explained 

19 

20 

21 

22 

23 

24 

2S 

26 

below, because of Vaagen's Severe financial situation and the 

impending winter weather, Vaagen respectfully-requests ~hat this 

Court enter a written declaration regarding NRFC's motion 

pertaining to the Gatorson Sale prior to the December 12 hearing 

so that Vaagen can proceed with the sale as soon as possible. 1 

1 Vaagen has moved for an order releasing the Gatorson Sale 
from the eastern district of washington where the sale is 
located, and asked the eastern district of Washington for an 
expedited decision on its motion following a decision from this 

BACLUNl) .... KIRI'LJCY 
ATl'ORNltVS A'f:t.AW 
ONE MAIN PLACE 

Page 2 - ~ROPOSED INTERVENOR VAAGEN BROS. 
)01 S.W. MAIN, SUITE 180~ 
PORTLAND. OREGON '7104 
TELIll'BONE (§") U~ 

MEMORANDUM IN SUPPORT SWH\swhkS9S6 
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1 II. A BRIEF HISTORY OF THE GATORSON SALE. 

:2 The Forest Service awarded Vaagen the Gatorson Timber 

3 Sale in March 1993. The Gatorson Sale is located in the Colville 

4 National Forest in Washington. Access to the logs from the 

5 Gatorson Sale i~ a critical factor that will determine whether 

6 Vaagen's mills in Colville and Republic, Washington continue to 

7 operate or are shutdown. ~ Declaration of Robert Heater 

8 (Heater Dec.), Declaration of Duane Vaagen (Vaagen Dec.), and the 

9 Declaration of Robert Beckley (Beckley Dec.). Vaagen Bros.' log 

yard at the Republic mill is so depleted that Vaagen is only able 

11 to deliver logs sufficient to run the Republic mill ten to twelve 

~2 days ahead. Vaagen Dec. at • 2. The log yard at Colville faces 

13 a similar shortage. Id. A year ago, the two mills employed 485 

14 employees. Vaagen Dec. at , 3. Currently, the two mills employ 

15 310 employees. Id. 

The Gatorson Sale was challenged by Mitchell smith, an 

17 outdoor enthusiast who recreates in the Colville National Forest 

~e and owns a cabin near the sale area. Intervenor Oregon Natural 

19 Resources Council's Opposition to NFRC'S Supplemental Memorandum 

20 in Support of Its Third Motion for Summary Judgment and NFRC'S 

21 
, 

Motion for Further Clarification (ONRe Opp.) at 12. Mr. Smith 

22 alleged the Forest Service's offering of the Gatorson Sale failed 

23 to comply with the National Environmental Policy Act (NEPA) and 

24 

25 

26 

court. Aside from Vaagen's request for an expedited decision, 
the procedural approach is similar to that adopted by Judge Dwyer 
in Seattle Audubon Society v. Thomas, 89-160-WD, attached to 
NFRC's Notice of Filing dated November 6, 1995, CR 221. 

HACL1JNl) & KIRTLEY 
ATTORNJNS loT LAW 
ONE MAIN l'LACE 
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1 the Washington State Wilderness Act (WSWA).2 Smith filed suit 

:2 in the Uni ted States District Court for .. the Eastern District of 

3 Washington. smith v. United States Fo~est Service, Civ. 

4 No. 93-0178-JLQ. 

5 The district court initially entered a preliminary 

6 injunction enjoining the sale. Ultimately, the district court 

7 entered summary judgment for the Forest Service and Vaagen 

8 rejecting both Smith's NEPA and WSWA claims. In its order, the 

9 district court allowed harvest of three units "pending appeal." 

10 These units were harvested by Vaagen pursuant to the timber sale 

II contract. Vaagen Dec. , 7. 

12 Upon'reaching the merits, the Ninth Circuit Court of 

13 Appeals upheld the district courtts WSWA ruling, reversed the 

14 district court's NEPA ruling, and remanded the case to the 

l5 district court. Ninth Circuit Mandate attach@d as Exhibit A. 

16 

17 

The narrow holding of the Ninth Circuit was that the NEPA 

documents prepared for the Gatorson Sale did not adequately 

18 analyze the affect of the sale on a roadless area. Smith v. 

19 United States Forest Service~ 33 F.3d 1072, 1079 (9th Cir. 1994) 

20 The appellate panel expressly declined to require preparation of 

21 an en~ironrnental impact statement as sought by·smith. The court 

22 

23 

24 

25 

26 

Mr. Smith's NEPA claim dealt with the roadless character 
of the Gatorson Sale area and did not challenge the conclusion of 
the Forest Supervisor that the Gatorson Sale will have no 
significant impact on soil qualitYt water quality, vegetation, 
wildlife and fishery resources, recreational value, and scenic 
quality. Smkth v. United States Forest Service, 33 F.2d 1072, 
1079 (9th Cir. 1994). 

HAGLUND &. JCDtTLEY 
,,1'1'ORNEYS A. T LA. W 
ONE MAIN rLACE 

Page 4 - PROPOSED INT~RVENOR VAAGEN B~OS. 
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decided to 1I1eave to the agency the· decision of how best to 

comply with NEPA and its implementing regulations." rd. 

Upon issuance of the appellate court's mandate and 

written opinion, the district court issued the following 

judgment: 

IT IS HEREBY ORDERED AND ADJUDGED THAT: 

l.. 

.2 • 

3. 

4. 

This Court's Judgment of December l.3, 
1993 is vacated. 

Plaintiff is granted judgment, in part, 
in accordance with the opinion of the 
Ninth Circuit Court of Appeals, 
published at 33 F.2d 1072 (9th Cir. 
1994) • 

Plaintiff's remaining claims are 
dismissed with prejudiqe. 

This action is remanded to the 
defendant, u.s. Forest Service for 
proceedings in accordance with the 
opinion of the Court of Appeals. 

Judgment of March 30, 1995, attached as Exhibit ~4 to ONRC opp. 

Neither the Ninth Circuit Mandate nor the district 

court judgment is in the form of an injunction. Rather, the NEPA 

issue was remanded to the agency for further proceedings. The 

judgment did not require cancellation of the Gatorson Sale and 

the Fo~est Se~ice contends the contract is in effect. Vaagen 

Dec. 1 8. However, the Forest Service has not yet prepared and 

distributed for comment either a revised environmental assessment 

or an environmental impact statement. 

RACl.t1N.I> " IQRTI.&" 
A. T'l'ORNEVS A. T LA. W 
ON!: MAlN ~lA(;I& 
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III. SRCTrON 2001(k) AND TRIS COURT RAVE MANDATRD THE rMMRnrATE 
RELEASE OF THE GATORSON SALE FOR HARVEST. 

The court's October 17, 1995 order requires secretary 

of Agriculture Glickman to release on or before October 25, 1995, 

all timber sale contracts offered or awarded between October 1, 

1990 and July 27, 1995, in any national forest in Oregon and 

Washington, with the exception of sale units in which a 

threatened Or endangered bird species is ~own to be nesting. 

Although no threatened or endangered bird species is nesting 

within the Gatorson Sale, the Forest Service has not released the 

Gatorson Sale. In its November 8, 1995 compliance report, the 

Forest service intorms the court that the agency is "awaiting 

determination of legal course of action under Smith v. USfS, 

94-0178-JLQ." Federal defendants' November 8, 1995 Compliance 

Report, Fourth Declaration of Jerry Hofer at p. 2, CR 230. 

The defendant's position that further age~cy or court 

action is needed before the Gatorson Timber Sale is released to 

Vaagen demonstrates a fundamental misunderstanding about the 

posture of the Smith litigation, the congressional intent 

embodied in Section 2001(k}, and this court's order of 

October ~7, 1~~5. The lone issue left unresolved by the Ninth 

circuit in Smith was NEPA compliance. After remand, the district 

court dismissed all of plaintiff's claims and ,remanded the matter 

on the NEPA claim to the Forest Service IIfor proceedings in 

accordance with the opinion ot the court of Appeals. II Exhibit 1.4 

to ONRe Opp. Before the Forest Service completed any NEPA 

HAeLl,IND &! kll{l'U;'y 
ATTORNEY:; AT LAW 
O~ MAXl'" l'1.ACll: 
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analysis, however, Congress enacted Pub. L. No. 104-19, 

Section 200l(k). Section 2001(k) directs the Forest Service to 

release the Gatorson Sale immediately notwithstanding this 

agency's compliance with NEPA. 

A. Congress Exp~essly Directed the Forest BervLce to 
Release the Gatorson Sale Regardless of HEPA. 
Compliance. . 

Section 2001(k) of Pub. L. No. ~04-19, addressed the 

fate of timber sales like the Gatorson and directs the Forest 

Service "(nJ otwithstanding any other provision of law . . . to 

award, release. and permit to be completed in fiscal years 1995 

and 1996 . . . all timber sale contracts offered or awarded 

• before that date in any unit of the National Forest System 

13 subj ect to section 318 of Public Law 101-121." Pub. L. 

14 No. 104-19, § 2001(k), 109 Stat. 194, 246 (1995). Congress 

15 specifically directed that sales are to be released without 

change to the originally advertised terms, volumes, and bid 

17 prices. Id. Section 2001(k) provides for one and only exception 

18 to this congressional manda~e -- sale units where threatened or 

19 endangered bird species are "known to be nesting." Id. 

20 

21 

22 

23 

24 

25 

26 

Subsections (2) and (3) requires the Forest service to provide 

replacement volume in the event a sale unit coritained a 

threatened or endangered bird species "known to be nesting. 113 

] Section 2001{k), reads in full as follows: 
(k) AWARD AND RELEASE OF PREVIOUSLY OFFERED AND 

UNAWARDED TIMBER SALE CONTRACTS. -

(1) AWARD AND RELEASE REQUIRED. - Notwithstanding any 
other provision of law, within 45 days after the date of the 

BAGLUND .. KIRTLEY 
.... Tl'OMIn'3 AT LAW 
ONE MAIN rLACE 
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The unambiguous congressional intent of seotion 2001(k) 

was to temporarily suspend, through September 30, 1996, the 

underlying body of statutory law which typically govern the sale 

of federal timber and the administration of timber sales. 

Section 2001(k) acts to replace thia body of statutory law with a 

new environmental standard--no sales units are to be released 

where a threacened or endangered bird species is known to be 

8 nesting. NEPA is among the body of statutory law amended by 

9 Section 2001(k). 

lO 

1.1 

l2 

l. Section 2001(k)'s "notwithstandi.ng, any other 
provisions of lawn Rrealudea further apRlication 
of NEPA to the Gato~aon Sale. 

The plain language of Seotion 2001(k) is controlling on 

13 the application of NEPA to the Gatorson Sale. Section 2001(k) 

14 

l5 

l7 

18 

19 

20 
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enactment of this Act, the Secretary concerned'shall act to 
award t release, and permit to be completed in fiscal years 1995 
and 1996, with no change in originally advertised terms, volumes, 
and bid prices t all timber aale contracts offered or awarded 
before the date in any unit of the National Forest System Or 
district of the Bureau of Land Management subject to § 318 of 
Public Law 10l-l2l (l03 Stat. 745). The return of the bid bond 
of the high bidder shall not alter the responsibility of the 
seoretary concerned to oomply with this paragraph. 

(2) THREATENED OR ENDANGERED BIRD SPECIES. --No sale 
unit shall be released or completed under this subsection if any 
threatened or endangered bird species ia known to be nesting 
within the acreage that is the subject of the sa18 unit_ 

(3) ALTERNATIVE OFFER IN CASE OF DELAY.--If for any 
reaSOn a sale cannot be released and completed under the terms of 
this subsection within '45 days after the date of the enactment of 
this Act, the Secretary concerned shall provide the purchaser an 
equal volume of timber, of like kind and v~lue, which shall be 
subject to the terms of cne original contract and shall not count 
against current allowable sale quantities. 

Pub. L. No. l04-19, § 2001(k), 109 Stat. 194, 246 (1995). 

HAGLUND & KIRTLEY 
ArroKNllYS AT LAW 
ONE MAIN PLAC& 
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1 directs the Forest Service to release oertain timber sales within 

:2 45 days from the date of enactment n [n] otwithstanding arty other 

3 provision of law," unless a threatened or endangered bird species 

4 is known to be nesting within a sale unit. Nothing in the 

5 

6 

wording or structure of Section 2001(k) works to cast any 

ambiguity on the literal meaning of the clause "notwithstanding 

7 any other provision of law. II As statutory law, NEPA is included 

8 within the mElaning of II [nJotwithstanding any ather provision of 

9 law. II See In re Hokkaido Fisheries Co., Ltd., S06 F. Supp 631, 

10 633-34 (D. Alaska 1981). Thus, if the Forest Service did not 

11 comply with NEPA by 45 days after the date of enactment, NEPA no 

12 longer applied to the Gatoreon Sale. 

13 

15 

16 

17 

18 

19 

20 

21 

22 
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2. The legislative histo~of Section 2001(k) 
supports the literal meaning of "notwithstanding 
any other provision of lawn. 

The Conference Committee Report that accompanied 

Section 2001(k)'s parent bill, H.R. 1158, states 

[f]or sales in Section 318 areas, the bill 
contains language which deems sufficient the 
documentation on which the sales are based, 
and significantly expedites legal actions and 
virtually eliminates dilatory l@gal 
challenges. Environmental documentation, 
analysis, testimony, and studies concerning 
each of these areas is exhaustive and the 
sufficiency language is provided so that 
sales can proceed. 

H. Conf. Rep. No. 104-124/ 104th Cong., 1st Sess. 136 (May 16, 

1995), NFRC Exhibit 1 at p. 4. The legislative history supports 

the argument that further environmental documentation and 

HAGLUND '" KlR11.EY 
ATTORNEYS AT LAW 
ONE MAIN rLAa: 
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analysis under the National Environmental Policy Act is not 

necessary to proceed with the Gatorson Sale. 

B. ~@caUBe S~c~ion 2001!k) Creaees A Clear and Unavo~dable 
Conflict With NEPA, NEPA Must Yield. 

Section 200l(k) requires the release of qualifying 

timber sales within 45 days of the date of enactment. This 

mandatory, fixed timeline is precisely the type of statutory 

provision which the Supreme Court holds creates a clear and 

unavoidable statutory conflict that requires NEPA to yield. 

In ~lint Ridge Development Co. v. Scenic Rivera 

Association of Oklahoma, 426 U.S. 776 (1976), the Supreme Court 

concluded that Section 102 of NEPA recogni~es that where a clear 

and unavoidable conflict in statutory authority prevents NEPA 

compliance, NEPA must yield. Id. ac 766. The conflicCing 

statute in Flint Ridge Development required that private real 

estate developers marketing unimproved subdivision tracts file 

disclosure statements with the Department of Housing and Urban 

Development (HOD) setting out information to protect prospective 

purchasers. Under the Disclosure Act, complete and aocurate 

disclosure statements filed with the Secretary of HUD 

automatically became effective on the 30th. day .. if not already 

approved by the Secretary. When HOD did not prepare an 

environmental impact statement before Flint Ridge Deve~opment·s 

disclosure statement became final, an environmental group brought 

suit alleging HOD's failure to prepare an EIS violated NEPA. 
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A"rl"O_ .... Y1I II.T "" W 
ONE MAIN PLAa 

~age 10 - PROPOSED INTERVENOR VAAGEN BROS. 
101 S.W. MAIN, SUITII: ISOO 
PORn.AND, OREGON 97104 
TU,f:PBONZ (~Dl) :n$-0777 

MEMORANDUM IN SUPPORT SWH\swhk6966 



11/29/95 12:45 ~015/022 

1. 

2 

3 

4 

The Supreme Court held that Congress' unqualified 

requirement that accurate and complete Qisclosure statements be 

approved by HOD within 30 days of filing created a clear and 

unavoidable conflict with NEPA that required NEPA to yield. NEPA 

5 compliance, reasoned the Court, could not be aohieved within the 

6 3D-day time limit. Any contrary reconciliation of the two 

7 

8 

9 

lO 

1J. 

12 

1.3 

14 

statutes wrote the Supreme Court, would grant the Secretary of 

BUD a IIpower not conferred by statute" and "contravene the 

purpose of the 3D-day provision." Id. at 790-91. 

The statutory duty that the Emergency Salvage Timber 

Sale Program in section 200~ (k), imposes on the secretary ot 

Agriculture--to release the Gatorson Sale within 45 days-- is the 

same type of mandatory duty imposed on the Secretary of HOD by 

the conflicting statutory provision construed in Flint Ridge 

15 Develonment . As was true for the Secretary of HOD in Flint Ridge 

l6 Development, the Secretary of Agriculture must perform his 

17 statutory duty (release of the Gatorson Sale) regardless of 

18 whether he has complied with NEPA. The short time line to comply 

19 with the statutory release duty makes NEPA compliance impossible 

20 for all practical purposes. This was also the case in westlands 

2l Water Dist. v. Nat. Res. Def. Council, 43 F.3d'457, 460 (9th Cir. 

22 1994). In Westlands, the co~rt held that the Central valley 

23 Project Improvement Act which required the Secretary of Interior 

24 to deliver a specified amount of water to wetlands in the Central 

25 Valley 11 [u]pon enactment of this title" created an irreconcilable 

26 • conflict with NEPA. Given Section 2001(k)'s charge that the 
HAGLUND &. KIRTLEY 
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ONE MAIN PUCE 

Page 11 ~ PROPOSED INTERVENOR VAAGEN BROS. 
101 $ow. ~1111. SUITE laoo 
roRTLAND. OREGON '7104 
TELEPHONE (~Ol) ~7'17 

MEMORANDUM IN SUPPORT SWH\BWhk6966 



11/29/95 12:46 !4J 016/022 

1 Gatorson Sale be released within 4S days of enactment, NEPA must 

2 yield to prevent what otherwise would be a clear and unavoidable 

3 conflict. westlands, 43 F.3d at 460 (IIAn irreconcilable conflict 

4 is created if a statute rnandaces a fixed time period for 

5 implementation and this time period is too short to allow the 

G agency to comply with NEPA") . 4 

7 IV. CONCLUSION. 

8 For the reasons stated above, Vaagen Bros.' request 

9 this court declare the Section 2001(k) applies to the Gatoreon 

10 Timber Sale. 

11 

12 

13 

14 

1S 

16 

17 

18 
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Dated this~~day of , 1995. 

~ ... K.!RLTLE~ ;?-
BY~~~~-=~ ________________ --. 

Sc t . Horngren 
Attorneys for proposed 
Intervenor Vaagen Bros. 
Lumber, Inc. 

4 ONRC's reliance on Alaska Wilderne$$ Recreation & Tourism 
Association v- Morrison, 67 F_3d 723 (9th Cir_ 1995) is misplaced 
because the statute at issue there did not contain the words 
IInotwithstanding any other provision of law." And, as 
importantly, did not require that the Secretary take action 
within a specific time period. 

,. 
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NO . 93 - 3 618 7 
CT/AG#: CV-93-00178-ULQ 

fll~O IN THE 
I' ~. :):5lnVCT COURf 

EASTP" ":"'C~ OF WASHINGTON MITCHELL SMITH, an Individual 

Plaintiff - Appellant CSEp 1.~ 19~ 
v. ~ . .. •..• . OEPUTY 

--..-..-- ... -
I ~"'~:J' '~:::N CLERK 

U.S. FOREST SERVICE, an aency of the United States; VAAGEN 
TIMBER PRODUCTS, a Washington corpo~ation 

Defendants - Appellees 

APPEAL FROM the united States District Court-~or-~hee~-­

Eastern District of Washington (Spokane). 

THIS CAUSE came. on to be heard on the Transcript of the 

Record from the United States District court tor the Eastern 

District of Washington (Spokane) 'and was duly submitted-

ON CONSIDERATION WHEREOF, It is now here ordered and 
". adjudged by this Court, that the judgment of the .. said District 

Court in this cause be, and hereby is AFFIRMED in part, REVERSED 

in part and REMANDED. /' 

Filed and entered Augu~t 22, 1994 

-. . . /~ 
. ,rT-'I,q£ ' 

g~~ ~ ~ ·9~_ 

--',.- • , , • r '. u.: ""II 1iI.·.·-"· 
' ... 

E:'J. .. \ -io ~r"o~ :th~- ,,~ f{~-



11/29/95 12:46 141 018/022 

1 

2 

3 

4 

5 

6 

7 

8 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2l 

22 

23 

24 

25 

26 

Michael E. Haglund, OSB 77203 
Scott W_ Horngr@n, OSB 99060 
Shay S. Scott, CSB 9342~ 
HAGLUND & KIRTLEY 
Attorneys at Law 
1800 One Main Place 
lOl S.W. Main Street 
Portland, Oregon 97204 
(503) 225-0777 

Attorneys for Proposed Intervenor Vaagen Bros. Lumber, Inc. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

NORTHWEST FOREST RESOURCE ) 
COUNCIL, an Oregon ) 
corporation, ) 

) 
Plaincitf, ) 

) 
v. ) 

) 
DANIEL R. GLICKMAN, in his ) 
oapacity as Secretary of ) 
Agriculture, BRUCE BABBITT, in ) 
his capacity as Secretary of ) 
Interior, ) 

) 
D@£emdants _ 

No. 95~6244-HO (Lead) 

No. 95-6267-HO (Consolidated) 

PROPOSED INTERVENOR VAAGEN 
BROS. LUMBER, INC.'S REQUEST 
FOR EXPEDITED RULING ON THE 
GATORSON TIMBER SALE PORTION 
OF NFRC'S MOTION TO ,CLARIFY 
OR TO ENFORCE COURT'S 
OCTOBER ~7 INJUNCTION 

Proposed intervenor Vaagen Bros. Lumber, Inc. 

(nVaagenll) requests that this Court give expedited consideration 
. 

to NFRC's Motion for Further Clarification or Enforcement of the 

Court's October 11 Injunction as it pertains to Vaagen's Gatorson 

Timber Sale ("Gatorson Sale"). The federal defendants apparently 

.-
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1 

2 

3 

4 

5 

6 

7 

8 

9 

concede that the Gatorson Sale must be relea$ed given this 

Court's October 17 injunction and the Ninth Circuit denial of an 

emergency stay pending appeal. see Defendants' Response to 

NFRC's Two Motions Seeking Release of 11 Sales Subject to 

Injunction or Other Court Orders (Fed. Defs. Mem.) at p. 12 and 

16. 

While warm, wet, weather in the Pacific Northwest has 

kept heavy winter snows at bey, Vaagen must begin work on the 

Gatorson Sale to provide logs to its volume starved mills in 

10 Republic and Colville. Declaration of Duane Vaagen at 1 2. 

11 Because Vaagen is currently placed ln a "special credits" 

category by First Interstate Bank, it is unable to obtain capital 

13 from the bank. Declaration of Robert Heater. The wood from the 

12 

14 Gatorson Sale 'will be used to run the mills to generate 

15 sufficient cash to pay the employees and keep the company afloat. 

16 Some of the payroll checks to employees have been late. See IRS 

17 letter attached to the Heater Dec. The Declarations of Robert 

18 Heater and Robert Beckley explain the vital need to access the 

19 Gatorson Sale before winter snows make operations difficult. 

20 Vaagen has filed a proposed order with this court 

2~ regarding its Gatorson Sale, whioh it intends to follow through 

22 

23 

24 

25 

26 
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1 on with the eastern district of Washington to obtain the final 

2 release of the Gatorson Sale. Vaagen respectfully requests an 

3 expedited ruling on NFRC's motion pertaining to the Gatorson 

4 Sale. 

Dated thi~day of NC::)VE~mlt)eI, 1995. 5 

6 KIRTLEY 

7 

141 020/022 

8 

9 

(j, 
By __ ~~~--------~--~~~-------~ 
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W. Horngren 
Attorneys for Proposed 
Intervenor vaagen Bros. 
Lumber, Inc. 

IIAGLIlND &I KIRTLEY 
ATI'ORNEYS AT LAW 
ONE MAIN PLACE 

Page 3 - PROPOS~D INT~RVENOR VAAGEN BROS. 
101 :!.W. MAIN,511l"I"E 1100 
..o"R'l1..-'NlI. O~N m04 
T1!:J..l1.11I0~ (1103) 12l1.o", 

REQUEST FOR EXPEDITED RULING, ETC. Sl9H\awhk7005 



11/29/95 12:47 141 0211022 

, .. -

1 

2 

3 

4 

5 

6 

7 

B 

9 

10 

1.1 

12 

13 

14 

l5 

16 

17 

19 

:20 

21 

22 

23 

24 

25 

26 

Michael E. Haglund, OSB 77203 
Scott W. Horngren, OSB 88060 
Shay S. Scott, OSB 93421 
HAGLUND & KIRTLEY 
Attorneys at Law 
1800 One Main Place 
101 S.W. Main Street 
Portland, Oregon 97204 
(503) 225-0777 

Attorneys for Proposed Intervenor Vaagen Bros. Lumber, Inc. 

IN THE UNITED STATES DISTRICT COURT 

FOR THE 
NORTHWEST FOREST RESOURCE 
COUNCIL, an Oregon 
corporation, 

DISTRICT 
) 

Plaintiff, 

v. 

DANIEL R. GLICKMAN, in his 
capacity as Secretary of 
Agriculture, BRUCE BABBITT, in 
hi~ capacity as Secretary of 
Interior, , 

Defendants. 

) 
) 
) 
} 
) 
) 
) 
) 
) 
) 
) 
) 
) 

OF OREGON 

No. 95-6244-HO (Lead) 
No. 95-6267-HO (Consolidated) 

[PROPOSBD) ORDER 

Vaagen Bros. Lumber, Inc. has joined in Northwest 

Forest Resource Council's (NFRC) motions seeking release of sales 

and for enforcement of this Court's Octo~er ~7, 1995 order. 

Having reviewed the filings of the parties in ,this matter, the 

emergency nature of Section 2001(k), and the u~gent need of 

Vaagen Bros. for a decision so that it can avoid closure of ita 

HAGLUND 8& KIRTLEY 
... 'n'OMlI:yt; AT ~w 
ONE MAIN l'LACE 

~~ISRiWJ~ ~~ 
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1 sawmills, this Court hereby declares that defendant Glickman is 

~ required to ~elease and permit to be completed the Gatorson 

3 Timber Sale. 
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lO 

11 

12 

l3 

14 

l5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Page 2 -

DATED this ___ day of 

(PROPOSED] ORDER 

____________________ , 1995. 

Honorable Michael G. Hogan 
District Judge 
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5 
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as Secretary of Agrieulturei 
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as Secretary of the Interior, 
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TRlRP MOTION FOR SUMMARY JUDGMENT 
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INTRODUCTION 

ARGUMENT . . . . . .. .. . . . . .. . . . . - .. 

I. SgCTION 2001(k) COMPELS THR AWARD AND R~LEASE OP 
THREB TIMBER SALES TO ROGGE WOOD PRODUCTS. INC. SINCB 
THE COMPANY IS NOT OUT OF BOSINESS AND SEEKS AWARD OF 
THE SALE S • • • . • • ., •. • • . . . . . . 

II. SECTION 2001 (k) COMPELS THE AWARD AND RELEASE OF 
TrMaBR SALES WHERE THE ORIGINAL HIGH BIDDER IS OUT OF 
BUSINRSS OR HAS RBJEeTED A SALE, OR WHERE THE SALES 
HAVl:: BEEN RR-MARXIm SUBSEQUENT TO OFFBR . . • . . 

Section 2001(k) (1) aoes not contain implied 
exemptions for sales where the high b1d~er is out or 
business o~ has rejeet~d a sale or where ~he aa1e was 
subsequently re-marked on the ground 

1.. 

2 • 

3 . 

"All" means "all" . • . . . 

ThQ exiptence Of the expreB~ (k) (2) eXempcion 
nesates the e~is~ence of i~lied exemptions in 
(k) C l.) ..••...... ... . 

Forest Service and BLM procedures provide for 
award to the highest available bidder. at the 
hi~h bid price, when a high bi~der ~annot or 
will not ae~ept award of a sale . . . . 

III. SECTION 2001(k) COMPELS THE AWARD AND RELEASE OF 
TIMBER SALES SUBJECT ~O A ~RE-RXYSTING INJUNCTION 

A. 

B. 

There is no implied exemption in section 2D01(k) for 
timber sales previous~y enjoined by a court . . . . 

Section 2001(k) (1) does not violate the sep~ration of 
powers doecrine . . . . . . . . . . . . . . . 

1. Se~tion 2001(k) changes the underlyin~ 1aw with 
respect to these and other timber sales. and 
does not p.escribe a rule of decision . 

CONCLUSION 
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INTRODUCTION 

The def'e:nctants have narrowed the issues in dispute by 

:3 conc:eding that seven timber sales they previously withdrew oz-

4 a~spended. out were never enjoined by a court, are subject to 

5 seeticn 2001(k) and must he ralgased. Defendants' ResPQn~e co 

G NFltC' e Two Mot.ions Seeking Release of 11 Sales Subject To 

7 lnjQnctions Or Ot-her Court Orders at 3 (liAs ~o the remaining 

s 23eVen sales defendants are not aware of grounds for 

9 contescing their rel@~se _ ") . 

10 Derendants' ~once~sion has narrowed the remaining issues in 

11 this case to 15 sales containing 54 million board fe~t of timber 

12 in che following five categories: 

13 1. Three sales1 where the Forest Service ha~ refused to 

14 award a sale because the agency erroneously believes the original 

16 high bidder is ou~ of business. See Declaration of Lea Briage~. 

16 , 2 (filed herewich) This c:ategory contains 7.8 million board 

l' feec of sales. 

2 . One sale:~ where the Pore3~ Service has refused to award 

19 a sale because the original high bidder is in fact. out: of 

20 business. This category includes .7 million board feet of 

21 timber. 

22 

23 

24 

25 

26 

page 

J Th~ sales a.re Eagle Ridge Hou~elog, Allen and Prong 
Salvage. 

The sale is the Horn Salvage sale. 

1 - ~l"ltc' S RE"r..Y MaMOlU\Nt1UM l:N sUPl'o~:r OF THI:RO MOTION 
FOR S~y ~NT AMD ~~ SU~poRT O~ "OTION FO~ 
FVRTHER CLAR~~ICATION OR BNFORCEMENT OF THE COURT'S 
ocroa~R 17 INJUNCTION 

MARK C. flUTZlC:. LAw FII'V\III 
" ~..r~..conllll e."....., ... ,.PI 

'-ncr". ... "" • ~ 
500 Pi,," .... , To ... ." 

B99 S.W. ~j"" """nt,I, 
P,,-.:I .. .,~. OR 1I)7204-1I09" 

I:i-03l49',45~:r· ,. ... I~I';iJ i'\r.).O!l1!, 
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3 . Four sales~ where t.he Porest Service or ELM ha.s refused 

2 ~o award the sa1e because the o~iginal high bidder rejected the 

3 contract at: some time in the past. This category con~ains 

4 somewhere over ~.6 mi11ion board feet of sale~. 

5 4. Three sales· where the Forest Service has refused to 

6 award a sale because the 'sale haa been tire-marked" on the ground, 

7 al though Lhe original high bidder still desiree: award of the sale 

8 on it.s origina.l te~s. The vo1ume in this category is' 9.5 

9 million board feet of sales. 

10 s. Pour oa1ee5 tha.t 'may oX' may not be enj ained' in r:.he 

11 Searrle Audubon Socie~y ".. Thomas case in the Weste:t"n District of 

12 Washin9'~on. Judge Dwye;r has stayed chat .;;ase pending t.his 

13 court's ruling on the applicability of section 2001 to these four 

14 sales. The volume in this category is 29.6 m~11ion board tee~. 

lS The plain language of section 2001(k) (1) requires the award 

16 an4 release. ¢f these sales; 

a. Where the high bidder is noe in f~ct out of b~siness. 

18 the sales should be awarded just like any other sales. 

19 b. The "out of business" and. "rejected" sales should be 

20 awardQa in the manner established in the Forest Service and BLM 

21 

22 

23 

24 

25 

26 

Page 

3 The sales are the Hiack Thin and Holdaway 2 sales from th~ 
Forest service and the Olalla Wildcat and Twin Horse sales from 
che BLM. 

.. The sales are the Stagecoach,' Ba.ld and Sugo~t sal'Vag@ 
sales. 

5 

sales. 
The sales are the Cowboy, Nita, South Nita and Cardsn 

2 - NFRC' S REPLY HBHCRANDUM IN SUPPORT OF THIRD MOTION 
roa SUMMARY ~ENT AND XN SUPPORT OF MOTION FC~ 
PU~~H~R CLAR~F1eA~IoN OR ENPcR~~B~~ OF THE COURT'S 
OCTOBER ~1 INJUNCTION 

MAfU. C. RUTZlCI!: LAw FUIM 
" "'~,-, .. c..~" ..... 

"'4'_"'~" ... f "'_ 

1500 PiDn .... r To..,,!', 
EJEJEJ S.W. A"h Au ......... 

Ponlal'ld. OR 97:104·2099 
I~Q=>I .IIV·~"T.I. ,-.. r~n!ll ;o9~ OII'~ 
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, regula~ions whi~h ~ovQr this ve~ issue. 

2 c. The re-marked sales should be awarded under the 

3 s~atute: the fact tha~ the Forest Service may need to visit che 

4 siLe to mark trees does not create an implied exemption under 

5 section 2001(k) (1) for those sales. 

d. The scatute aleo requires the award and release of the 

7 four enjoined sa1es, a1though the cou;rc :issuing the original 

e injunction will have to vacate the injunction hefore the sales 

can actually b~ awarded and released. Section 2001(k) (1) 

10 requires the award and release of sales "not'-l"it:.hstanding any 

" other provision of law, 'I which makes the past legality or 

12 illega~ity of a sale immaterial. 

13 Defendan~s have r~~ogni2ed ~bat section 200~(k) (1) require3 

14 the award and release of previously-illegal sales. 

15 have ~oneeded their duty to rele~U!:e the T:i.p, Tiptop and Gater15on8 

,~ sales that courts had found illegal under ~he National En~iron-

17 mental Policy A.C!t (lINilPA"). They hOilve al ready aW8X'ded and 

1B released the Elk Fork and Boulder Krab sales they had withd~awn 

19 in ~he fa~9 of claims ,of illegality under·NEPA and ~he Wild and 

20 Scenic Rivers Act. 

21 Def9ndants ha~9 even eon~e6ed that sa1e6 prepared in 

22 V'iolation of section 318 must De awarded ~nd released under 

23 

l4 

25 

26 

sec~ion 2001 Dc) : defendant,.; concede their duty to a'W'ard and 

~ NFRe rep~esentfl the purchasers of these sales. 
Declaration of Robert E. Ra~on, • 2 (filed herewith) . 

Fifth 

3 - NFAC::· S ItI:lFI.T MI!l"O~Ul'I .!tf 5t1l"PORT Of" -rHIN,O MOTION 
FOR S~~y JUDGME~ AND IN sUP~oR~ OF MOTION FOR 
FURTHER C~~IFICATION OR ENFORCEMENt OF TH6 COU~~'S 
OCTOSSR 11 ZNJUNCTZo~ 

MAI'tIl C. RuYtlC';!( lAW FlAM 
... Pl6' .... ~ GoM_4P\llIn 

"II~",,". ~ I."..., 
:!oo ~'D" •• r T~_ ... 

true S.W. F1ttr. A""n~ 
P .. ~'-d. 01'1 a'204·.tDEI~ 

~DC", "1I0·'~1~. r. •• I~I"1 ~ 1J!l1~ 
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release the Last and First sales on the Umpqua National Forest 

altho~~b ~hey admit the two sales violated section 3~8 for the 

same reason as cheir four companion sales that WQre enjoined by 

Judge Dwyer, and the Forest Service withdrew these two sales in 

5 1.990 so1ely because it fa~ed a certain injunction based on 

S uec:tion 318. 

, These concessions are fatal to defendants' pOSition on tbe 

B fo~r enjoined ~ales. For the same reasons section 2001 (k) (1) 

9 reqUires the award and release of the Tip. Tiptop end QA~erSon 

'0 da1cs even though a court has determined they violate NEPA; for 

l' the same reasons the statu~e requires award and release ot thg 

12 Elk Pork an~ Boulder Krab sales even though the sales in fact 

13 conflicted tIlith NEPA or another previously ... a.pplicable 9nvironmen-

1. tal law; and tor ~he game reasons the statute requi~e5 award and 

15 release of the Last and First sales even though the sales 

16 violated section 318 in exaccly the same way as t.he four enjoined 

1? sales, the statute also requires the a"..ard and r91£:!ase of the 

18 four enjoined sales. 

19 ~1 157 of the timber sales etill in dispu~e are subject eo 

20 Gward a.nd release under section 2001 (It) (~) / as are the seven 

21 sales whieh defendants have conceded t.o be subj eet ~o the 

22 

23. 

24 

25 

26 

Page 

statute. The court. should grant deClaratory and injunc'Cive 

7 NFRC does not seek the release of any sales excep~ the ~S 
sales descri.bed in t:nis memora.ndum, as well as the FY 1991.~95 
sales and ehe murre~e~ Gales that are the subject of its other 
two motions for summary judgment. 

4 - Nf'RC' S REi'LY PmMORJI.NCtrH IN SUPPoRT OF THIRD MoTION 
POR S~ARY JUbCMBNT ~ I~ SUPPO~T of "o~ION PO~ 
~TH~~ ~~ARIFICAT~Q~ o~ ~NFOR~~M~ of THE COURT'S 
OCTOBER 17 INJUNCTION 

MARJe C. RUTZlC:,; LAw flRIIII 
1\ r'.~Dnftl Calpallflun 

Attar,... ..... 1, __ 

500 Pio .. "er T~_, 
888 S.W, Fifth All ..... "''' 

P .. ~ ... d, OR 97204·2089 
I~D~I .o~ '~'3 • ~ •• rJIIJl ?A~ on,:. 
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, :r:-e11ef compelling the award and release of ~hese sales; for 

.2 currently enj oined sa.les, the court: sho~~d airecc award and 

3 release f"o~lowing the 'Vacating of r:he injunet.ion QY the court 

4 that originally issued the injunct~on_ 

6 

8 

9 

10 

12 

13 

14 

15 

15 

17 

18 

HI 

20 

21 

22 

23 

24 

25 

26 
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r. SBCTZOIt 200:1 (k) t!ONI'BU 2"BB' JJ.11'A.ItD .IlND JUfLKABB OF 
2'JiR.BJf -rrllBBll. SALBS TO ROGGB WOOD ~R.ODUCrS " rNC. 
srNCll 'l7IB COIII'ANr rs NO'l' OUT OF BCJSIBBBS AND SEEKS 
AArAIUt OF TIlE SALES. 

The defendants have refused to award ~hr~e FY 1991-95 timber 

sales to Rogge Wood products, Inc. ("Rogge") of Wallowa, Oregon, 

r:he high bidder on the salea, in the mistaken belief thac Rogge 

is out of ~usinesB. See Eighth Declaration of Jerry L_ Hofer at 

6 (November 22, 1995) (attached to Federal Defendancs' November 

22. 19~5 Complian~e Report) _ Apart rrom whether the stacu~e does 

or dOBS not permit the withholding of a sal@ .where r:.he high 

bidde~ is in fact out of business, the Fore~t Service is simply 

mistaken as 1:0 Rogge_ Declaration of Les Bridges, • 3 (filed 

he;('ew:i.th) • Rosse has informed. the Forest Service ~hat it is 

capable of purehasing the three sales. and wants to he awaraed 

the three Bale6 ISO ;It may nth1ra-party" the sales to another 

company. an established practice for Forese ServicQ timber salea_ 

zd. Rosse's weatern oregon affiliate entered into simj,lar 

tranaact:ionl3 on tour BLM sales that were subj eC!t [:0 ssction 

2001 (k), and ehe SLM a.pprcved the t:ransactions and.· awarded the 

sales to the third-parcy transferee_ Id .• 5. 

S!nce Rogge is willing and able to accept aWard of the three 

5 - NPi(C' S ~Bt'['Y MBMORArJPUl4 IN 9uPl>O~T Of' TH:raD MO'l'ION 
Fok B~ARY JUDGMENT AND IN SOP~ORT o~ MOTION ~OR 
FURTHER CLARIFICATION OR ~~FORCEMENT OF T~ ~T'S 
OCTOS:£R 3.7 IN3t7NC'l:'ION 

M~ .... C. RUTZlac LAW FlAM 
"'''''''_ ..... ~_01\"" 
500 Pianc". TDw", 

889 S.W. Flf,.h ..... mu. 
PDrt;t .... d. OR 9);20 •• ;2089 

'''QlJJ _.", •• n - f.~ /5~ m OfIl~ 
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sales, and since the defendants have admdtted the three sales are 

2 subject 1:0 section 2001 (k) (1) l.lnde. the court· s October 17 

3 injunction. there is no baB~a for the.Fo~eat Service to refuse to 

4 award the~e three salas_ 

6 

7 

8 

9 

10 

" 
12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

rI. S2c:~r01/l 20Dl(k} COIIPIrLS "l"HB AWARD AND RELBASB OF 
rXlI.Saa SALES WHBRB THE ORIGZJf/AL HIGH BIDDER.. IS our 
OF BUSZNB9B OR as JUt4nlC'rBD A SJlLB, OR WHBRE rICE 
SALliS HAY2 BBD RE-MARXBD SUBSBQUENl" TO DPFBR.. 

. The gefendanta have refused to award one sale where the 

original high bidder is in fact now out of business. four sales 

where the o~iginal high bid~er aC some .po~nc rejected award of a 

sale, and three sales which were "re-marked" on the ground af~er 

the sa~e _a~ originally offered. Defendants nave never offered 

any explanation for why chey have refused to ~ward these sales. 

See Federal O~f@ndancs' Compliance Report~, October 2S-November 

22, 1995. They evidenely believe seetion 2001(k} (~) implici~lY 

exempts these categories of sales from award and release. 

There are no implied exemptions in section 2001(k} (1) for 

any of cheae circum~tances" The statuee requ1res the ~etendancs 

to award and release all theEle sales, using the established 

Fcre6~ Service an~ BLM procedures as requ1red ~o aChieve award. 

A. Sece1~ 2DQ1(k}(1) does aot co~~aiD ~~11ed exemDe10ns for 
sales ",llere the .h1gb bidder 1s out: o~ 'bUM.il:l8SS or .has 
rcje(;r;ed. fl sale Ql; wbere t.he Ba~e "',.s Bubsequenr.Iy re-mar..t:ed 
On t'h@ grt:iW'Jd. 

The ~tatute requires ~he Secreta~iea to award and releaee 

25 "all t1mber Ba1e contracts offered or awarded before (July 2?, 

25 

Page 

1~5JS1" in the section 31S geographie area. "All" means lI.;al1." 

G - NFRC'S REPlIl' MRMORJ\NDUM IN BUP5'O~'X' Of' TRIEU) MOTION 
~OH B~RY JUDGME~ AND IN SUP~ORT OF MOTION FOR 
FURTHER CLARIFICATION OR ENPOReEKSNT OF THE COURT'S 
OCTOBER 17 INJUNCTION 

IIIIA~I( c. AUTZleIl: ..... w FIRM 
"""af_~_ .... n ... ,,_ .. l_ 

500 Piohl!l,"" TD"'", 
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2 

3 

.. 

The statute simply does not contain any e~ception for contracts 

where the high bidde~ bas gone out of business or has rejected a 

sale, or where the sale has been re-marked on the 9round. 

The fi.rst: rule Of sta~ut:ory interpretation is that a statute 

5 is interpreted and applied according to itfil plain meaning. 

e Chevron U.S.A., Inc. v. Natural Resource Defense Council, Inc. 

7 467 U.S. 837, 843 (1984). Th@re ar~ fe~ words ~n the Eng~iBh 

8 ~anguage e~earer than "all." c~. Commissioner v. Asphal t 

g Products Co., Inc., 482 U. S. 117. 120 (19B 7) ( II any" means It a.ny" ; 

10 no implied exceptions exist);. Securi ties Industry Ass'n v. 

11 Connolly. 883 F.2d 1114. 1118 (1st Cir. 1SH19) (llany contract. u 

12 means "any contract"; ng implied exceptions exist). The three 

13 implied exemptions to "all timber se.l@ t:ontra.ct.s II in sec~ion 

l~ l001(k) (1) c1ai~ed by the defendants simply do not exist. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Page 

2. The e%1seenee D~ the ~resd (k)(2) e%emp~ieD ftoga~s~ 
che exiB~BDee .or implied exemptions in (k}(l). 

The e~ress exempeion in subseccion (k) (2) for sale units 

where a threatened or endangered bird species is "known to be 

nesting" negac.es the existence of imp~ied exemption.::s :1.n (k) (1) . 

Under the doetrine of e1qJ~essio unius est: exclusio alterius. 

n[t]he express enumeration (of an excepcionJ ~ndicace.::s that ocner 

exceptions should not be implied. II In oRe Gerwe:r. 898 F. 2d 730, 

732 (9th cir. 1990); u.s. v. New.roan, ~B2 P.2d 665. 673 (1st Cir. 

1~92) ("Under the principle of expressio Wli.US est: exclusio 

al~erlus, the enumera~~gn of spe~~fic exc1u~~ons from the 

operation of a statute is an indication that the statute should 

7 - NFR.C· S RRPL'l( ~MORANIlOM J;JIJ SUPPoR'!' OF T~IRO MOTION 
FO~ SUMMARY JODGMEPT AND IN SUPPORT OP MOTIoN POR 
FURTHER c~~FlC~TION OR ENFORCEM2NT OF THE CoURT'S 
O~OBE~ 17 rN3UNCTION 

1\114,." C. AUTZlctC LAw Fuw 
• "'''Man~ c.v. ....... lbll .1'01 ...... ' ..... _. __ 
500 Piona~, To .... "" 

888 S.W. Fif1h ~VRn\l" 
Ponlllnd. OR &'120&.2089 
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apply to all cases not specifically excluded"); U.S. 'V. Rocha, 

2 916 F. ~d 219, 243 (5th Cir _ 1990) (:Jame). There is no implieo 

3 exempcicn for sales where the high bidder is out of business. 

4 where the high bid4e~ pre~ious1y 4eje~tea a sa~e, or where a sale 

5 has been "re-marked n on the ground. 

s 

7 

8 

9 

10 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 
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1. 1f'oreB~ Se~lt::e cuzcf BUN p~o~fJdurea p%"ov:tde for award to 
ebe b!gbeBt a~ilable h1ddar_ at ~he h~gh bad price, 
.. .hIM! a 111gb. b:l.dder C8JU10t or .rl.ll not acee.pt a",ard o£ 
II Ba~e* 

Both the Forest Service and ~he BLM have a~op~ed procedures 

to handle ~he situat;ion where a high bidder on a sa.le either 

cannot; or will not accept the awa.rd of a sala. The Forest 

Serv~ce regulation provides that if the high bidder cannot accept 

award of a sale, "award at t.he highest bid price may be offered 

to the nexc h1gneBt qualified bidder or to the other qualified 

bidders in Qrder of their bid~ until ehe award is accepted by one 

or" refused by a~l ot" the qualified bidders." 36 C.F.R. § 223.102 

(Exhibit A) . 

The BLM Oregon s~a~e office Timber Sale Procedure Handbook 

similarly provides: "When the suc"cessful hidde:r;- fails: to sign and 

ret.urn the c::onc rae t. , . and any required bond and payments. the 

contracc may Qe offered or awarded for ~h~ amount o~ thG high bid 

to the highes& of the bidders who is qualified, responsible, and 

wil.ling to aec=ept the contract . " BLM Timber Sale Proc:!s-

dur~a Handbook S450-~, 1 VII CD} (Exhibit B) . 

Thus. both agencies have established procedurQs addressing 

~he QituGtion where a high bi~~er cannot or w1~1 not accept a 

8 - liPke'S JtEJ?LY ~ORAN1>11M IN SUPPORT OF THIRD MOTIoN 
~QR B~Y JUDCME~ AND IN 5UPPO~T OF MOTION FOR 
fURTHER CLARIFICATION oR ENFORCEM~NT a~ T~g ~OURT'S 
OCTOBER 1 7 INJUNCT10~ 

.A .... C, FlI,.ITzn:1I; LA,., FIflM 
A ....... ..-."="h. Clllfpar~, 
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600 Pio"'"lIt t .... ", 
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bid. There is no reason to believe Congress did not expect those 

2 procedures to apply to secl;.ion 2001 (k)sal.es. 

:3 The purpose of s·ection 2001 (k) ~as not to confer a personal 

4 p~ivilege on an origin~~ high bidder of a sale; the purpose was 

5 to get timber into ~he market promptly. Congressman TaylQr, the 

6 author of § 2001 (k) (1), eXplained r:.nat i.t will .. immediat.ely 

7 provid(e] substantial amounts of timber for mills hurt by Federal 

e 1.1 Cons- Rec. H3~33 (dai1y ed. March ~5, 

9 1995) (Exhibi~ 5). The Senate sponGors intended seccion 200l(k) 

'0 "to provide :some ehQ.t-term relief ~CI timl:;Jer cOlTUlllJ.oitie:;s, ,. 141 

" ConS. Rec_ Sl0463 (daily ed. July 21, 1995) (remarks ot: Sen. 

12 Gorton) and .. to get wood to the tnill:s of the Pacific Northwest: in 

13 the next 18 months. p 141 Cong_ Rec. S4882 (daily ed_ March 30. 

14 1995) (re~~k3 of Senato~ Hatfie1d). There i~ abeolutely no hint 

1S that Congress inr:ended a sale to be \1i.thheld under section 

18 2001(k) simp1y beeause the passage Qf time has cau~ed a parti~u-

17 lar high bidder to ~e unable or unwilling to accept the award of 

18 ill. :s&le.· 

19 

20 

21 

22 

23 

24 

26 
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• Amicu~ ONltc:: argues that the awa.rd of a sa~e is not; 
required unless t.he offering a.gen~y is "willing" to sell the 
sale. The subjective desires of the offerin~ ageney are irrele­
van~ under section 2001(k). Congress has dlrecteQ the agencies 
to aw~~d the rsalea under section 201;110d; that COXl.9res~iona.l 
direct.ion makes the agencies "willing" under principles of 
contract la1f. 

9 - NPRt:' S RIl::PLY MEMORAND~ IN SUPPORT OF THJ:RD HOTIOlf 
FOR SUMMARY JUDGKBNT ~ IN SUPPORT OF MOTION FO~ 
~RT~~ CLARZPICATION OR ~~PO~CEMENT OF THE COURT'S 
OCTOBER 17 INJUN~ION 

l1li110,,11 C. ftuTZI(;'" LAw P, ..... 
'" Pfa,.,mafl. C:arft60~i(m 
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500 Pioneer Too-e, 
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1 

2 
A. 

3 

4 

rrx. S8CrXON 200~rkJ CQMPB£S THE AWARD ANn kELEASE D~ 
!J"ZMDl!:R BALBS SUB~CT TO A l'BB-BKXSrrNG INJUNCTION. 

Thera ls no 1.p11ed exempt10n in 8ec~ioD 2Q02(kJ for ti~er 
Ba~eB previOUB~Y eDjo1ned by a courc. 

There also is no implied exemption in section 2001(k) (1) for 

6 r:.imber sales previously enjoined by a court.' "All sales It means 

6 "all sales." Further, Congress made ~he prior legal status of 

7 sales irrelevant by uneondit.ionally ordering their a10lJard and 

8 release "not~ithstanding any other provision of law." 

9 DefendantS do not argue that the words of section 2001(kl (1) 

10 exempt the four @njoined sales:. R.athQlO. they argue that the f01..lr 

l' enjoined sales do not seem to fit the description of ~he goal of 

12 the statu~e offered in some of ~he legislative hlstory. 

13 Defendants' Response to NFRC's Two Motions SeQking Release of II 

'4 Sales (November 21, 1995) at 13-14. 

15 Ye~ defendants thern~elves have conceded that Congress did, 

16 intend to release sales that had been prepared in violation of a 

17 statute: 

18 1. nefend~nts no~ ~oncedQ their duty to release tha Tip. 

19 Tiptop and Gaterson sales although each of these sales was found 

2Q illegal under NEPA. 

21 

22 

23 

24 

25 

26 

Page 

2. Defendant.s previously awarded and released the Elk Fork 

, It ~a Dot c1ear ~hat ~here is any injunc~iQn ou~~tandins 
against any of the four timber sales in the Western Distric~ of 
Washington. Judge Dwyer indicated in his stay orde~ of November 
3, ~995 chat he would consider any party'~ motion ~elacin9 to the 
four sa1es a~eer thie CQUre rules. If this ~ou~~ ~eterminee that 
the statute applies to the four sales that may be enjoined, Judge 
Dwye~ can dete~ine if the 'sales are in fact enjoined. 

10 - JIlFRC'S RElI?t.'X' MI!:MORANDUM 'IN SUPPORT OF 1'lURD MOTloN 
FO~ SUMM~Y JUDGHE~ AND IN SUPPORT OF MOTIO~ FOR 
FURTHER CLARIFICATION O~ ~~FOReeMENT of TH~ COU~T'S 
OCTOBER 17 INJUNCTION 

....... 1'1111: C. RunlclC LAw ~IIIM 
A Pr9fn"'on~ C.~ .. i~j 

AthWnDY,. ... I g .... 

sao PioneDr TgW'lI;Ir 
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1 and BouldBr'~rab sales that were withdrawn in the face of claims 

2 of illegality under NBPA and the Wi~d and Scenic Rivers Act. 

3 3. Defendants now also concede their duty to award and 

4 release ~he Last and First sales on th@ Umpqua Nationa~ Por~Bt 

S even though Judge Dwyer had already ruled that the p~ocess used 

6 by the Umpqua National Forest 1':0 prepare these sales and the 

7 Cowboy, Nita, South Nita ana Garden sales violated section 318, 

8 and had enjoined the Cowboy, N1ta, South Nita and Garaen sales 

9 based on cnat violation. The Forest Serviee withdrew these two 

10 sales in 1990 so1ely beoaUsB they faced a c@X'l:ain injunction 

" based on Chat violation ot 5ect1on 318. 

12 Defendants have pOiftted to nothing in ~be words of section 

13 2001(k) (1) or the legislative history of the sQction that treats 

14 the illegality of the Tip. Tiptop, Gatorson. 21k Fork. Roulder 

15 Krab, Last anO First timher sales differently than the illegality 

16 of Cowboy, Nita, South N1ta and Garden. There is no differenc~: 

17 all the sales were otfered prior to July 27, 1995, anq. all must 

18 be awarded and released under section ~OOI (lc:) (1) nnotwit:hst:anding 

19 any other provi.sion of law." 

20 Scott. Timber Co. of Douglas Count.y, Oregon .is the high 

21 b~dder on all ~our or the enjoined sale$, Scott Timbe~ Co. is 

22 ready, willing and able to purehase and log all of these sales, 

l3 and seeks prompc award ot che sales ao it c~n comp1ete harvest of 

24 the sales during the period of legal prot.ect.ion that ends: 

September 30. ~~~6. Peclara~ion or Allyn Fo~, 1 , 2-6 (filed 

26 herewith) . 

Page 11 - NFRC' S ltJ!;Pl..Y MJ!;MoRANDtJ1'I Xli SUI'~OR'l' Of' TH:IRD MOT;IOllT 
FOR SUHHARY JVDaHBNT AND ZN SUPPORT OF MO~lON FO~ 
FURTU~ C~IPICATIQN OR g~ORC~~~ OF THE COURT'S 
oc~oBER 17 ~NJVNCTION 

MARk C. RUT2Icl[ UW ~IAM 
" Ptot .. tkNW e..:.P~ ...... 

"11~' .. y. 01 t ... 
51;)1;) Pi .. " .... , To .... , 

81'18 S.w . .:~ Av.""" 
Pomand. OR 97204·2083 
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B. Seet10fJ 2001(kJ (1) does .Dot violate tbe aepa.at.ion of powers 
dgc~r.1.ae_ 

Sect:ion 200~ (Jc.) challges t:,he under~ying 1a., w.i t::h reapec~ 
t=o tlae"e aDCf ot:ha%' c;1l8ber sl!&les.. and does .not prescri.be 
~ rK~e o£ dec1siOD_ . 

Amicus O~egon Natural Resources Council argues t.hat 

5 2001(k) violates the separac10n of powers doctrine because, as 

they read it, t:he statute requires a eourt to reop~n a final 

juQ9IDent.. This argumen~ bas no merit:.;I,o 

In challenging the ~ongtitutionality of § 2001(k) ONRC 

pre8ent:ti the same llieparat;ion or powers arguments that were 

rejected by the Supreme Court regarding section 318. Rober~son 

v. Seatt~e AudUbon Sociery, 503 U.S. 429, 430 (1992). For the 

same reasons those arguments failed regarding section 318, they 

lack merit hex-e. 

Like seetion 318. § 2001 (k) provides a temporary legislative 

resolution to a portion of che tores~ry contl:"oversy in the 

Pacific Northwesc. By requiring the immedia~e award and release 

of certain timber sales no~wichecand1ng any o~her provision of 

law, § 20Q1(k) properly "compelled changes in law, no~ findings 

or resu1ts under old 1~w.p Robe~c~on v. Seattle Audubon society, 

503 U.S. at. 430. 

Congre136 did not. d;1..ec:t a parcicul.ar c1ecis.1.on in a case. 

while 1eaving the applica.ble subs~antive and :t'emedial la1.l in 

1D Al thQugh oNltC makes the arswnenc 
sales and th9.La~~ a~d Firge ~a19s. thgre 
powers argument as to Last and First 
subject to a court Qrder. 

as ~o the tour enjoined 
~an h~ no sep~ration of 
since they were never 

~2 - NFRC' S REPLY HEMORNil'DVJII III SUPPORT OF THlJUJ MOTION 
FO~ SUMM~Y JUDG~NT ~ IN SOPPORT OF MOTION FOR 
FURTRER CLARrFr~ATION O~ a~FoRCEMBNT OF THE COURT'S 
OCTOBER 17 INJUNCTl"ON 

"'AAIC C. R.un:t1;1C LAw flttM 
A ,.,pf .... ~.., ~'IP~n.... 

"Ne.r...". I..,.. 
500 PMo .... "r To-e, 

888 S.W. Fiftn Aven .... 

Pomllnd. OR 91204·ll08a 
,s,Q:r) '1 ..... 1173 - 1=_ (50~ ~·CJO'" 
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, place. Cf. uni~ed States v. Klein, ·so U.S. (13 Wall.) 128, 20 L. 

2 Ed. 519 (~B71). As the Ninth Circuit has explained, Congress may 

] not "direet. tJ certa.in findings in pending li~igation. w;i.thout. 

4 changing any underlying law II Gray v. Fi~st Wintbrop 

5 Corp •• 989 F.2d 1564. 1568 (9th ~ir. 1993). Congress d:l..d not 

6 41reer: findings or adopt a rule of decision in § 2001. (k) . 

7 Instead. Congress ~hanged .:.h@ app1.icable $ubstantive la.w by 

e requiring release of ch~se and other sales "notwithstanding any 

9 other provision of la.w. II This is preeiJ;:ely ~hat Congress is 

10 empowered by the Constitution co do_ 

11 The fact that th9 West9rn District of Washington 1itisation 

II i~ concluded does not lessen Congress' au~hority to change the 

13 .law and permit what formerly was prohibited. In Penn~ylvania v_ 

14 The Jilleelin9" and Belmonr: Bridge, 59 U.S. (18 How.> 421. 15 L. Ed. 

15 435 (1855). the Suprem~ Court ha.d originally dQclared th~t. based 

16 on certain acts of Congress, the Wheeling bridge was an obstruc-

11 tion of navigation and had order9d it torn down. Af~8r a final 

18 judgmen~ was entered and the case was ended, Congress passed a 

19 law declaring that the bridge W9S lawful_ When the defendants 

20 tnen rebuilt the bridge, plaintiffs challen~ed the ne~ law as 

21 unconstitutional because it. had "the effect and op@rati.on to 

22 annul the judgment of the court already rendered." 15 L. Ed. at 

23 437. 

24 The court. rejected this clai.m and beld the law const.itu-

2S tional_ The Court explained that because its earlier order had 

26 been based on one sr:atute, there was no consr:.itutional bar to 

Page 13 - N~RC' s JtE:l't:y Mt!:MOIUUlJPUM :IN SUPPORT 011' ";r'HlQl) MOT:ION 

FOR SUMMARY JUDGMENT MIl IN SOPPORT OF MarION FOR 
FUR~~R CLARI~ICA~ION OR ENFORCBMENT OF THE COURT'S 
OCTOSER 17 INJUNCTION 

MARte c. RUTtlcl( LAw 1:'1"'. "' __ '" ea.,... ..... " 
AnOIIlOy." 1 __ 

500 Pi.;met:!. "0",,"' 
888 s,w, ~ftl'l Av-nCj. 

PD~(OI'Id, OR 97204.2089 

11Of,1~ "9~,"'n· ~ •• I~" M 1nI1~ 
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1 

2 

3 

Congres5cha.nging the under1ying substantive law and t.hereby 

removing the basis for the Court's previous order, ~hus requiring 

~he dissolut~on of the injunccion: 

4 

6 

7 

B 

So tar. the~efore. as this bridge created an 
obstruction to the free navigation of che 
river. ~n view of ~he previous Acts or Con­
gress. t:hey are to be regarded as modified in 
this gubsequent legislation: and although it 
still may be an obstruction in fact,· is not 
so in the contemplation or law. 

8 [T] hat part of the decree, d1.recting the 
aba~@m9nt' of ~he ob~truction, 1S executory, 

10 a concinuing decree, which requires not only 
the removal of the bridge, but enjoins the 

11 dc::fendant" aga1nst any reconstruct;ions or 
cont:inuanc9_ . _ _ If. !in the !IlQant:i.me, 

12 since the decree. this right has been mOdi­
fied by the COD'Ipetent authority. so the 

13 bridge is no longer an unlaw~ul obscruct1on, 
it: is quite plain the decree of r::he OOQrt. 

14 cannot he enforced. 

1S Id. 

16 The Ninth circuit has confirmed that Congress may change the 

11 underlying substantive ~a~, even making that change appli~able to 

18 a spec:ifi~ case. II [I] t is of no c:onstitutional consequen~e that . 
19 [the etat\lte] 'affect~, or is even directed at. a specific 

20 judicial ruling so long as that legislation modifies the law. II 

21 Gray ~. F~rst win~h~p Corp .. ~s~ F.2d at 156, (ci~ing Wheelins 

22 and Belmont Brid~e). The Ninth Circuit in Gray s~ated that the 

23 Supreme Court's decision in Robereson "indicates a high degree of 

24 judicial colerance for an act of Congress that 1.s intended to 

26 affect 1iciga~ion se long as it changes the unde~~yin9 substan-

26 tive law in any detectable way_" 'Id_ at 15651-70. 

l!'age 14 - NPRe's REPLY l1BMORANDUI'1 .IN St1PPORT OF THlJU') MOT rON 
FOR SUMMARY JUDGMHNT AND IN ~PORT OF MOT~ON ~OR 
FURTHBR CLARIFICATION OR ENPORCEMENT OF THE COURT'S 
ocrOBBR ~7 . .INJUMCTZON 

MAR« C. RUTZI(;!!: LAw FlAM 
". ... "" .......... '-;101',....,..11)1' 

'-u«mv- II L ... 
~OD Pt.haar Tv .... t;r 

8S8 S.W . .:i.d. Alfenu_ 

P' .. rtI~. OR 97204.2088 

'"D~ .mI,.1I7:t. r ... ~~ll:ll J/~~ O~lb 
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congress can constiC1.leionally cbange the law and permit an 

2 action prev~ously rul~d unlawful hy a court in e~ehe~ ~ pending 

ca5e or a comp~eted case. Robertson confirms Congress' power to 

4 ehange the ~aw in pending case~. and Hhee~~n~ and Belmont Bridge 

5 confirms con.gress' power to change the law to ove:t'turn an 

6 injunecion where a final judgment ha~ already been antered. 

7 The re~ent case of Plaut v. Spendthri£t Farm, Inc., 115 S. 

8 Ct. 1447, 131 L. Ed. 2d 328 (1995), does not change this analy-

9 sis. There, the Court was faced with legislation that "pre-

10 scri.bes what che law was at. an earlier tim.~,ll and retroactively 

1,1 requ:1J:'ea courts t.o reopen closed cases and apply the new law co 

12 those old cases. 131 L. Ed. 2d at 346_ Th~ Court stated ~ha~ 

13 ~aparc tram the statute we rev1e~ today, we know of no instance 

14 in ~hich Congress has attempted to set aside the final judgment 

15 ot an Arr.icle 111 court by retroactive legi.slation. II :Id. at 349. 

16 In enacting § 2001(k) Congress has not pr2scrihed wh~t the 

17 law was prior 1:.0 the statute's enactment, nor order\l;!d a. court to 

18 Bet aside a final judgment. Instead, Congress hAS ~imply ~ha.nged 

19 the subatancive Law, jusC as it properly did with section 318 in 

20 Robertson, and as it did in the Wbeeling and Bl!lmont: Bridg~ Ca.Se. 

21 When congress changes the underlying law to permit. or 

22 :require what formerly was prohibited, courts have a dut.y t.o apply 

and enforce ~he new 1aw_ "Wl'1en a change .:in the law authorizes 

24 wha~ had previously been forbidden it is an abuse of discretion 

2S f'o~ a CQu:r;t to refuse to modify an injunction founded on the 

28 superseded la~.n American Horse Protection Association v. Watt, 

Page 15 - NFRC' S RE~LY MEMORANDUM IN SUPPORT OF THTR.D MOTIOlll' 
~o~ SOMMARy ~~MeMT ~ IN SU~~ORT o~ MOTXc~ ~o~ 
YUR~BR CLARIFICATlO~ OR ENFORCEH2~ O~ ~HE coua~'s 
OCTOBER J. -, ;I;NJVNCTION 

MARie C. RUT2'II:;1I LA", F_ 
A " ..... IPI'" ~pt:W""IC .. ' 

.Al'ICIJ'.'" Itt 1,"", 
500 Pia ....... TO ...... 

BSB S,W, F"ffth "'''.nwe 
P .. rrland. oF! 97204. :zags 
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694 F.2d 1310, ~316 (D.C. Cir_ 1982) The~e is no separa~ion or 
2 power defQot eo Geeeion 2001(k). 

3 CONC1rUSZON 

4 The defendants a~e obliga~ed to owa~ and re1eaee all 15 of 

5 the sales that remain contested. as well as the seven sales which 

6 the ~efendan~$ have concaded to be subject Co aw&rd and release 

7 unde~ § 2001(k). The court should order the aefendants to award 

a and ~elease .11 of the sales tha~ are not subject to formal court 

9 injunctions within two working days, a.nd should order the 

10 defendants to awa.rd and ~elease any current~y enj oined sales 

" 
12 

14 

15 

Hi 

17 

18 

19 

20 

21 

22 

23 

26 

26 

Page 

promptly after ~aking all necessary steps to vacate any existing 

injunetion issued by another court. 

Dated tbis 28th day of November, 1995. 

MARIt c. RUTZICK lAW FIRM 
A Professional Corporation 

f\ 
. f\lJ\ ~ 1\J \ 

By. u ~ l\l" 
Mark c. Rt!I't ZiCkl 
Alison Kean Camp~ell 
Attorneys for P1ai~tiff 

16 - NFRC' S R:E:Px"y MEMORANDU~ IN SUPPOR.T OF THIRD ~OTION 
~OR ~UM~Y JUPGM~NT AND I~ SUP~ORT OF MOTION FOR 

.FURTHER CL~RI~~~TION OR BNFORCE~ENT OF THB COURT'S 
OCTOBER 17 11I1J'UNC:'UON 

MAPle C. RUTZJI:. LA"" ~IR'" 
" PtaTliIPI~ CCJllpat~I'1r1 

~1I"'flt,.. III ~ , ... 

500 Pi61'111.r l',,\IIer 
ese S.W. Fitl" A",,""a 

Portlaml. OR 9}l/Da·2089 



11/28/95 20:39 tr 
11/2B/l~9S 11:59 Se34994Sb0 HARK C. RUl2ICK 

Title 36-Parks, Forests, 
and Public Property 

§ 223.102 Procedures when s~le is not 
awarded to highest bidder. 

If the highest bid is not accepted 
and the sale is still deemed desirable. 
all bids may be rejected and the 
timber readv~rtjsed; or, if the highest 
bidder cannot meet the requirements 
under which the timber was advertised 
or the withholding of award to him is 
based on one or more of paragraphs 
(c), Cd>, and (e) of § 223.100" award at 
the highest price b~d may be offered 
to the next highest qualified bidder or 
to the other qualified bidders in order 
of their bids until the award is accept .. 
ed by one or refused by all of the 
qualified bidders. 

~022/031 

PAGE: 22 
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Mark c. Rutzic~, aSB ~e43l6 
Ali~on Kean Campbe11, OSB *930~1 
MARK C. RUTZICK LAW :FIRM 
A Professional corporation 
soo ~ionee. Tower 
888 s.w. Fifth A~enue 
Portland, Oregon 97204-2089 
(503) 499-4573 

Attorneys for ~la1ntiff 

IN THE UNrTRD STATgg DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

NORTHWEST FORBST RESOURCE ) 
COUNCIL, an Oregon corporation, ) 

pl.ainciff, 

vs. 

DAN CLICKMAN. in his capacity 
as Secretary of Agrieultur9: 
BRUCE BABSITT, in his eapaeity 
as Secretary Qt the Interior, 

) 
) 
) 

) 
) 
) 
) 
) 
) 
) 
) 

-----------------------------) 

Civil No. 95-6244-HO 
Lead case 

Civil No, 95~6267-HO 
Conso~idated Cases 

FIFTH DBCLARATION OF ROBERT 
E. RAGON 

Robert E. Ragon, with fu11 knowledge of the penalty of 

19 perjury, declares as follows: 

20 I t!urrently Sfi!!:rve ca.,;; the chairma.tt of the Northwest 

21 Forest R.esource Couneil ("NFRC"). plaintiff in this case. I have 

2l filed fOllr prev~ous declarations in this case. :r make t.his 

23 declaration on personal knowledge, and if ~alled to testify as a 

24 wi~ness herein wou1d testify as set fo~th belew. 

25 ~ . NFRC represents Longview Pibre, purchasers of the 

26 Tip timber sale. and St_ Joe Lumber, purchasers of the T1P~Op 

1 - FIFTH DEC~TION OF ROBERT E. RAGON 
M",,, .. C. ftuT~K LAw FIRM 

A ... "' ......... e... ..... ~ 
Attao .......... l-

600 Pion .. , To,",,,' 
11111111111 !;I.W. Fifth A""nu" 
Po~~. 01"1 9'1204·~Oa9 

1J1131.011I1'·4~"~ • ~ .. I~t>~ 7II:I.OR1~ 
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timber sale. NFRC would alsc represent Vaagen 8ro~herB L~mber 

Co. except thB~ company hsa aeparata1y moved fer ~n~ervent1Qn as 

• p1.int~ft in ~hi8 case. 

x declare under penal~y e£ p@~jury thae ~he foregoing i~ 

t~e and carrecc. 

Bxecute4 on November ";2--, 1995-

~~ 

~ - Fl"FTH PBCIIA.JlA::r~ON OF IlOBBRT B _ RAGON 
IlIA_ C. A\.ITllac ..... w F-. 

" .... EL¥Ei 44~ 
"1-"'4II~_ 
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e88 6_W. FlM~ ... "~ 
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Mark C. Rutzick, OSS # 84336 
Alison Kean Campbell. OSS #93011 
MARK C. RUTZICK LAW FIRM 
A Professional corporation 
soo Pioneer TDwe~ 
888 S.W. Fifth Ave. 
Portland, Oregon 97204-2089 
(503) 499-4!';37J 

Attorneys for Plaintiff 

IN THE WITBl:) STATES DISTRICT COURT 

FOR THB DtSTRl:CT OF OREGON 

NORTHWBST FOREST RESOORCS ) 
COUNCl~. an Oregon corporation, ) 

PlailU.iff, 

DAN GLICKMAN, in his oapaeity 
as Secretary of Agricul~ure; 
BaUCE BABBITT, in his capa~ity 
~G Sec~~tc~ of the Interior, 

Defend.ants. 

) 
) 
) 
) 
) 
) 

) 
) 
) 
) 

) 

------------------------------) 

Civil No. 95-6244-HO 
Lead Ccse 

Civil No. 9S-6267-HO 
Consolidated Cases 

DECLARATION OF MARK C. 
RUTZICK REGARDING THB 
DBCLARATION OF LES BRIDGES 

Mark C. Rutzick, with full knowledge of the penalty of 

19 perjury, declares as follows: 

20 1. I am one of che attorneys for plaintiff Nort.hwest 

21 Forese keaource Co~n~il in chis action. I make this aeClaration 

22 on personal knowledge, and if ~alled to telstify as a witne5s 

23 he~ein wo~ld ~estify as set forth below. 

24 2 . Attached hereto is a true ana correct copy of the 

25 D~~lar&ticn of Lee Bridges wh1ch we received by teletax trom him 

26 this morni~9. An original will be filed with the cou~c as soon 

Page 1 - DBCLAltATXON OF MARX C _ RU'rZICX RBQA)U)lNC 
THa DBCLARAT~QN op LES SRIg~~ 

MA~K c. JlUTZlCI' LAw FIRM 
,,""" ........ ear_~gn 

.n-~"'l~ 
!lOg PIOn".., TlJw~r 

S8S S.W. Fifth Allel1W4!1 . 

PD~ .. (I. OR 97204-2089 
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1 as it is rece;i.ved. 

2 I deelare under penaley of perjury that the foregoing ~s 

3 t rue a.nd correct. 

4 

6 

7 

8 

9 

10 

11 

12 

14 

15 

16 

" 
18 

19 

20 

2' 

22 

23 

24 

25 

26 

page 

Executed on November 27, 

Mark C. RUt2ick 

2 - DEcLARATION OF KARX c. RUTZICK REGARDING 
'1'D DEc:t.AIU\TION OF LBS aRl:DGES 

MAAI( C. Rut21e. LA"" FIN4 
"""' ........ Cmpt!rol ...... 

AII .......... l_ 
500 Pioneer Tllwet . 

8Se S. W. Fifth A .... nur; 
Portland. OR 9720A'J!089 
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1 Mark C. Ru~zick, aSB #84336 
Al~scn Kean ca~pbel1f OSB #93011 

2 MARX C. RtJ'l"ZICK LAW :f1XRM 
A Professional Corporation 

3 500 Pioneer Tower 
888 S.w. ~1teh AvenUe 

4 Port1an6, Oregon 97204-2089 
(503) 499-4573 

5 
Atcorneya for Pla1ntif~ 

s 

7 

IaJ 027/031 

8 ~N THE UNXTap STATES n~STRICT COURT 

9 

'0 

11 

12 

13 

14 

15 

16 

17 

FOR THE DISTRICT OF OREGON 

NORTHWEST POaEST RBSOURCS ) 
COUNCIL. a~ Oregon corporation. ) 

Plaintiff, 

vs. 

DAN GLICKMAN, in his capacity 
as $ecret~~ gf A9ricultu~e; 
BRUCE BABBITT, in his capaCity 
as Secretary of the Interior, 

Detenc1ants. 

) 
) 
) 
) 
) 
) 
) 
) 

) 
) 
) 

----------------------------------) 

Civil No. 95-6244-HO 
Lead Case 

Civil No. 9S-~2~7-HO 
Consolidated Cases 

DECLARATION OF LES BRIPGES 

1B Le~ eridgea, with full know1eOge ot che penalty or perjury. 

19 declares as follows: 

20 1. I am the general manage~ of Rogge woo~ products. Inc. 

21 in Wallowa, Oregon_ I make this declaration on personal knowl-

22 edge. and if called to testi!y as a wi~ness herein would testify 

23 as set forth belo~. 

24 z. My company was che b1gh bi.dder on the Allen, Prong 

25 Salvage and Eagle Ridge Houselog timber sales on the Wallowa~ 

28 

Page 

Whitman and tnnat;illa Nar;ional Forests in eastern oregon. I 

1 - DECLARATION OF LSS BRlncES 
l1li ... ,. C. RUTZlctC LAw FIR,.. 

A Ptdf"'OA" CDtpol_Uah 
""ClI."" ., law 

500 Pillot"l6 .. , Tower 
BIIB S.W. Fitm -'".nI,lD 

Pon; ...... ;t. OR 9720«-2089 
150:11 .~~73. '''lbO:II ~!I~ (1~1~ 
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1 understand r.hac che Forest: Serviee has filed court documents 

2 sr.ating chat they "ill not award t:hese sales to my company 

3 because ~hey bel~eve we are out of business and do not want the 

4 sa.les. 

s 3. When I: learned that t.he Forest Ser'\rice held this 

S belief. I wrote che two forest supervisors a letter informing 

7 Lhem that:. the Forest Sex:vice was Iftiscaken about my cotnpany' s 

B Seatu5, that my company is noe out of business and that we would 

9 like to receive the award o~ these sales to transfer them in a 

10 third-party transaction to D.R. Lumber Coo, which will operate 

11 cl1em co comple~ion. A copy ot my letter is attached to this 

12 declaration. 

4. :I have not recej,ved any response from the Forest 

14 Service to my letter. and none of the sales have been awarded to 

15 my company. 

16 5. The western Oregon affili.a.te of our company, Rogge 

17 Forest Produets, Inc. I recent1y entered inca a similar third-

18 party transaction vi~h another company (Lonlit Rock Timber Co.) 

HJ r.ransterx-1ng four BLM timber sales t.hat:. were subj ect to the 

20 emergency timber salvage law_ The BLM approved the third-party 

21 transfer of these sales and :r understand these sales have all 

23 

24 

25 

26 

Page 2 - DECLARATION OF LES BRIDGES 
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7 d@t!!lara \U1d_;r rt.n"1.~y of perjury t:bll~ th.e fQt:~go:i.ng is 

3 

• 
G 

6 

7 

a 

8 

10 

14 

1& 

17 

19 

20 

21 

22 

23 

24 

is 

Z6 

Page 

t:.ruCi and co~ect. 
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2xecu~ed em »ovembar[ 2.7 , 1995 . 
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1. KRISTINE OLSON 
United States Attorney 

2 888 SW Fifth Avenue 
Suite 1000 

3 Portland, OR 97204-2024 
(503) 727-1008 

4 
LOIS J. SCHIFFER 

5 Assistant Attorney General 
MICHELLE L. GILBERT 

6 JOHN WATTS 
EDWARD A. BOLING 

7 U.S. Department of Justice 
~nvironrnent and Natural Resources Division 

8 General Litigation Section 
P.O. Box 663 

9 Washington/ D.C. 20044-0663 
Telephone; (202) 272-8338 

10 

11 IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

13 NORTHWEST FOREST RESOURCE COUNCIL, ) 
) 

14 Plaintiff,) 
} 

l5 v. ) 
) 

16 DAN GLICKMAN, in his capacity ) 
as Secretary of Agriculture, ) 

17 BRUCE BABBITT, in his capacity ) 
as Secretary of Interior ) 

l6 ) 
Defendants. ) 

19 ) 

Civil No. 9S-6244-HO 

NOTICE OF FILING 
RE SIXTH DECLARATION 
OF JERRY L. HOFER 

20 Federal defendants hereby attach the Sixth Declaration of 

I4J 002/007 

21 Jerry L. Hofer. This document is intended to correct and amend 

22 the Fifth Declaration of Jerry L. Hofer attached to federal 

23 defendants' Notice of Filing and Request for Additional Time to 

24 Supplement BLM Compliance Report in Light of Government Furlough. 

25 

26 

27 
NOTICE OF FILING RE: SIXTH 

28 DECLARATION OF JERRY L. HOFER - 1 
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1 Dated this 16th day of November, 1995. 

2 Respectfully submitted, 

3 KRISTINE OLSON 

4 

5 

6 

7 

8 

9 

lO 

11 

12 

13 

14 
of Counsel: 

15 
JAY MCWHIRTER 

16 Office of the General Counsel 

United St~tes Attorney 

LOIS J. SCHIFFER 
Assistant At~orney General 

MICHEL E L. GILBERT 
JOHN WATTS 
EDWARD BOLING 
U.S. Department of JU6tice 
Environment and Natural 

Resources Division 
General Litigation Section 
P.O. BOX 663 
Washington, DC 20044-0663 
(202) 272-8338 

Attorneys for Defendants 

United States Department of Agriculture 
17 Washington, DC 

18 KAREN MOURITSEN 
Office of the Solicitor 

19 United States Department of the Interior 
Washington, DC 

20 

21 

22 

23 

24 

25 

26 

27 
NOTICE OF FILING RE: SIXTH 

28 DECLARATION OF JERRY L. HOFER - 2 

141 003/007 
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KRISTINE OLSON 
un~cea scaces Attorney 
Qse S.W. Fifth Avenue 
Suite 1000 
~ortland, OR 97204-2024 
503-727-1008 
OtiS # 73254 

LOIS J. SCHIFFER 
Aasistanc Ateorney General 
WEL~S D. SURG2SS 
McrCHELLE L. GILBERT 
ANDREA L. BBRLOWB 
]WWAlU;) BOLING 
U.S. D~partment of Justice 
Environment and Natural Resource9 Division 
:E>.O. Box 663 
Washington, D.C. 202-272-6217 

IN THE UNITED STATES DISTRICT COURT 
FOR TIlE DISTRICT OF OREGON 

NORTHWEST FOREST RESOURCE COUNCIL, 

Plaintiff, 

v. 

DAN GLICKMAN, in his capacity as 
Secreta~ of Agriculcur@, 
BRUCE BABBITT, in his capacity ~s 
Secretary of the Interior 

Defendants. 

} 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

-) 

Civil No. 95-6244-HO 

SIXTH DReLARATXO~ OF 
JERRY L. HOFER. 

I, Jerry L. Hofer, hereby declare the following to bQ true 

and correct: 

~. I have previou51~ filed declara~1ons in this case putt~ng 

forth my experienc:e and qualifieations w:i.t..h t.he United Statas 

Forest Service. 

2. On November 15_ 1995, I exec~ted the FIFTH D~CL~TION OF 

OF JERRY L. HOFRR, 1:0 'Whioh was attached Exhibit 1., T.!FJher Sales 

FIFTH DEC~TION OP JEaRY L. HOFER PAGB 1 
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Offered or Awarded Prior to F¥91. It has eome to my attention 

tha~ two entries in EXhibit 1 are in error. I make this Sixth 

declaration to correct the errors and provide an Amended Exhibit 

3. The AmendQd Exhibit 1 cor~ects th~ errors as to Prong and 

Mr. Rogers Timber Sales on che SiuSlaw (SIU) National Forese by 

changing their status from "Awarded; Contra..ct Suspended. Marb1ed 

MUrrelet D to RNot. Awarded t Marbled MUrrelet." 

4. This amendment to Exhibit 1 now disc10ses that 54 timber 

sale contracts have been awarded prior to FY91, but suspended and 

that 42 t£mber sales have heen offered, but net awarded, prior to 

FY91. 

I de~lare under penal~y of p~rjury that the £~regoing is true and 
correct. 

Executed at Po~tland. Oregon, on November 15, 1995. 

prFTH DBC~T~ON OF JERRY L. HOFBR PAGE 2 
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Forest Service, Region 6 
Timber Sales Offered or Award&d Pdor to FY 91 
Pre pared pursmnt to the Court's Order, Odober 17. t995, NFRC v. Glickman. Civ. No. 95-6244HO 
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Prepared pursuant to the Court's Order, October 17,1995. NFRC v_ Glickman, Civ. No. 95·6244HO 
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PATTI A. GOLDMAN (WSB# 24426) 
KRISTEN L. BOYLES (W5B~ 23806) 
Sier~a Club ~egal Pefense Fund 
705 Seeond Avenue, Suite 203 
Seattle, Washington 98104 
(206) 34l·7340 

Attorneys for Plaintiffs 

SMARIANNS nUGAN (OSB ~~3256) 
6 western Envi~o~mental Law Cen~er 

l~~' Lincoln Street ' 
7 Eugene, OR 97401 

(503) 485-24:71 
8 

9 

10 

:1.1 

~oea~ Counsel for Plaintiffs ' 

IN TRE UNIT~D STATES DISTRICT COURT 
FOR T.HE DISTRICT OF OREGON 

~Ol21015 

12 V:ILCHUCR AUl)'UDON sOCrJ:!TV. OREGON ) civil No. ~? -- e:, 3~'7 -TC-. 
NATORAL RESOURCES COUNCIL, ) 
PORtLAND AUDUBON SOCIBTY, :eLACK ) 
HILLS ATJDUBON SOCIETY, ~ES'l"ERll ) 

1.3 

14 ANCIENT FOREST CAMPAIGN. ) 
HEADWATERS. COAST RANGE ) 

15 ASSOCIATION, FRIENDS OF THE ELK ) 
RIVER, LEAVENWORTH AtTDUBON ADOPT- ) 

16 A·FORES~, NORTH CENTRAL WASHINGTON) 
AUDUBON SOCIETY, and KNO'I' and ANN ) 

17 AAGAARD I ) 

plain~~f~s, ) 
18 ) 

) 
19 } 

DAN GLI CKMAN I secretary of ) 
20 

21 

22 

23 

24 

Agricu1ture, BR~C~ &~9rTT. ) 
secretary of Interior. UNITED ) 
STATES FOREST SERvICE, and BUREAU ) 
or LAND MANAGEMENT, ) 

~fendants. 
) 
) 

----------------~-------------, 

MOTION TO ~CNSQLIDATE 

E~edited Consideration 
Reguest~d 

25 Plaintiffs PilchuOK Audubon society ~~. be~eby ~sk the 

26 Court ~o consolidate this case with Northwest Forest 'Resourcg 

27 
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1 Counoil v. Glickman, No. 95-6244-aO. The issues presented in 

2 this case are also being consi6ered by this court in NFRC v. 

3 Glickman. ConsolLdating the two eases will ena~le the court to 

4 h~ve all interested parties brief and argue the issues in one 

5 proceeding. It ~ould also en§u~e ~hat no interested pa~ties are 

6 excluded from the proeeedings that will determine their 

7 interestt:. 

~l~inti£fs reques~ axpedited resolution on ~h1e motion. The 

9 pro!;:eecli.ng§ in NFRC y. GliQkmM ar@ moving CIUickly. I..ast week·, 

10 the plaintiff in ~FRC v. Glickman asked this court to decide on 

11 ~ expedit~ous basio ~h~ther Section 200~{k) (1) requires the 

l~ immea1at~ Award and release of certa1n previously cancelled 

13 timber sales. The plaintiffs in this case have a strong inte~est 

14 in many such sales. In order to ena~re that plain~~ffs have an 

15 opportunity to be heard before the fate of these sa~ee ~e Beal~d, 

16 this Oou~ ~hould ~et p~editiQusly to eonso11dace ~he two case$. 

17 
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Reepect£~lly submitted this 7th day of November, 1995. 
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(i/~~ . 
PATTI A. GOLDMAN (WSB# 244~~) 
KRISTEN L. BOYL£S (WSB# 23806) 
Sierra Club Legal Detense Fund 
70S Second Avenue, S~ite 203 
Seattle, Washington 98104 
(206) 343-7340 

Atto~neys for Plaintiffs 

~ANNE DUGAN OSB i93256) 
nmental Law Center 

Stx-oet 
Eugene, OR ~7401 
(503) 485-2471. 

Local Counsel ror P1a1n~iff6 
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PATTI A. GOLDMAN (WSB# 24426) 
KRISTEN L_ BOYLES (WSB# 23806) 
Sierra Club Legal Defense Fund 
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Attorneys for Plaintiffs 
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IN THE UNI~D STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

PILCHUCK AUDUBON SOCIETY, OREGON ) 
NATURAL RESOURCES COUNCIL, ) 
PORTLAND AUDUBON SOCIETY, BLACK ) 
HILLS AUDUBON SOCIETY, WESTERN ) 
ANCIENT FOREST CAMPAIGN, ) 
HEADWATERS, COAST RANGE ) 
ASSOCIATION, FRIENDS OF THE ELK ) 
RIVER, LEAVENWORTH AUDUBON ADOPT- ) 
A-FOREST, NORTH CENTRAL WASHINGTON) 
AUDUBON SOCIETY, and KNOT and ANN ) 
AAGAARD, ) 

Plaintiffs, ) 

v. 

DAN GLICKMAN, Secretary of 
Agriculture, BRUCE BABBITT, 
Secretary of Interior, UNITBD 
STATES FOREST SERVICE. and BUREAU 
OF LAND MANAGEMENT t 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

------------------~------------} 

Civil No. 9S-06384-TC 

NOTICE OF NON~OPPOSITION 
TO PLAINTIFFS' MOTION TO 
CONSOLIDATE 

:~, ••. , •• 'P- .. 

Counsel for p1aintiffs pilchuck Audubon Society et al. 

(IIPilchuck") has conferred with counsel for defendants and 

CERTIFICATE OF SERVICE - 1 -
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1 counsel for potential defendant-intervenors regarding plaintiffs' 

2 Motion to Consolidate, and is authorized to represent that there 

3 is no opposition to plaintiffs' motion to consolidate thi$ case 
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with No~thweet Forest Re~ource Council v. Glickman, No. 95-6244-

HO ('0 • Or .) • 

~espectfully submitted this 8th day of November. 2995. 
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Attorneys for ~lainti£fs 

Western Environmental Law Center 
1216 Lincoln Street 
Eugene, OR 97401 
(503) 485-2471 
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I r 

Prcsi4cnt William J. Clinton I 
The White House . 
Washinaton, D.C. . 

: Dear Preaidtnt Clinton: 

We read your sta.tement o(Saturday. OctoberJ28, concemin~ the implementation Jr I 
Sec.."lion 1001 of the FY 1995 funding rescission bill (PL 104-19) ~ a mixture of bewilderment 
and surprise. Section 2001 is the section oflhe bill that deals with forest bealrh activities and 
directs the Secretaries of Interior and Agriculture to expedite some tlJ1lbeffCSI U well as ( 
release others ,bat lJave &\ready been sold, and. for which the government outstaDding I 

contract liability. . . t 
I . 

Your SatUntay staicm+t bcwild~ra ua fOJ at lust foUl' n:asODS. First. you assert t1»t the 
release of these sales does not comport with the ~enllhat the Administration and C~~ 
laboriously negotiated concerning the implementation of Ibis measure. Certainly. the direction m 
Section 2001 Qc) to release these sales "notwithstanding my! olber provision of law" is not 
difficult to translate into cxec~tive acrio~. Moreover. during negotiations Yhuc negotiators ~kecl 
for. and wue gi~en. a list of * kinos of Sfllcs that ~ inteDded to be co~d. It is rather late 
after (l) concluding negoriatifns. (2) signing the bill, p) developin9 your own interpretation of 
the statutory language, and (4) having;r rejetted by ty-Jo couns to say you misunderstood what \ 
we and your negotiators agreed to. I' , 

Sceon~ your. predlaions 9f dire environmc:nral and ccon~mjc con~~ence, fro-1he 
ndease of these sales do not squaie with the facts. These sales involve It:s8 than lQl.OOO"J'res o~t 
ofthe 30 million Ittres (fewer than 1 in every 3.000 acres) of federal forest land in Oregon and 
Washington. They come at a time whe~ thanks to tfe zeal of ~xtrcm.c presCI'VDEionJsts w~ 

~
r want \0 takf us back to pre-settlement conditioqs. Pacific Northwest timber harv~ Is at an i 

1J:V' all-time low. The statute and existing Ia.w· provide you the !l1.xibility to set-aside ~!ftianal 

'1 'J 1 n ;ability/associated with cuncelHqg already-sold ,imber sales. Pet~ps your advisors have not 

\ 

t'Ul' ~creage to protect species in pl~ where the government ~ DOC already incurred flnan~ial 

, ~., ((shDR:d thl: availability of this fleJlibility with you. . ' 

.~ I ~ I ':~jfcI6 
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Thitd. and in a related vein, is the apparent lKk of concern, fQI lIta govmnmcnfs fmanc:ial 
liability. Since these sales have already been sold t~ are no longer the government', 
possessioa strictly speakiug. Cancelling them will i~ol"e the assumpri.on of liability for 
d.amages claims ~m. the purchasers. Current estimates SUilest liabilities in excess 'of S I SO 
millicm. Together with foregone timber sale Teccipts, the Treasury would lose in excess of $400 
million. That loss would have to be tef1ected in agency budlet cuts in FY 1997 or in out years. 

Finally, we are bewildered because Wltil Ocrober 28. A !ration representatives aDd 
witnesses at congressional hearinr were urgiw:-g us to, fo~bear from Y C5es to Scaion 001 
of'PL 104·19. As you may know. we are not p)eased witb:1he slow te 0 grcsI yoUr 
Administration bas made in implementins 'the provision. Nevefthel II, we :Wele inclined to 
Ilgree that - ;as one -Administration wirness entreated - "it is a bit atUre" 10 contifer 
chanses. Pernaps bm leeis1ative clum~es sh~uld now be ~nsi ' , ' 

~ , 
In addition to 'ld 'ng us, your intention to introduce Je: alatia in this area l,*vea us 

surprised. Sa far. the y pi e oflesislation in the natural reso sand uYirobezatal uea I 

that your Administratio has' lrOduced was the Suptrfu!ld prop bmu fot:wclrd in the . 
I03rd Congress. Even . m was nql reintroduced in lhis C ngras .. -Thus, yoUI' t 
forthc~ming forcmy p sal 'n be only the seeond cnv1tonmen iDitiativc advanced cr 

IU1dangered Species Act, Clean Water Act. the F bill) we are s rised at the selecrio 0 this 
your leadership. <liven c pressinG problems in ther areas of envi ~tal coft.CC!:rn (e V' 
issue as a top priority. but we ncv~heJess,.agrcc hat 'a legislative p posal may be superi r the 
Administration's ~t appro.:h which violate tht law. We bell e that the c.o'UrtS tba have 
reviewed the Admini~tion's pcrfOnTl;rMC wOuld concur. , 

Therefore. we stand _l .. y to eM 'n your legislative pro sal an4 IIR willing to $CUSS 

an early bearing ~ in the ::tant Co , or Committees ~f j . sdic:~on. We do ~ 
however, thai your proposal be accompanjeri by an acc"rate estima: of Dl}andaJ damag tp the 
government associated w;th cancelling anYcontracts. Your propo shoUJd also include _ 
provisions fol' determining which ~en~y budgets should be reduc to ot;et the damag claims. 
We would also appteCiate yo~ thOughts on wheO\cr the federal go cmmcnt bas any obli a~ons 
to the affec'ed counties to make up for lost rcverlues 10 schools. I . 

I , 

{ \ 
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AI the end of the day. we will I' ly not agree on Ibe outcome of this dispute. But 
even as an Initial matter. we would not ommend contract cancellations and ~cra1 cnuc 
losses as a viable proposal. 

Sincerely. 

) 

) 
I 

raJ 004 
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INTRODUCT'ION 

Amici United states Senator patrick J. Leahy, an~ 

Representatives David E. Bonior. Elizabeth Furse, Jim McDermott, 

George Miller, David E. skaggs, Gerry E. studds, Bruce vento. and 

Sidney R. Yates seek to assist the Court in Understanding the 

legislative intent concerning section 2001(k) ,of the 1995 

Emergency Supplemental App~opriations for Disastor Relief and 

Rescissions Act, Pub. L~ No. 104-19. ~ Order at 8-10 (Sept. 

13. 1995). out-of-contQxt and obscure statements relied on by 

the district court do not reflect the stated pre-passage intent 

of the sponsors of section 200l(k), nor do they represent 

Congress' intent as a whole. Amici urge this court to overturn 

the district court's flawed interpretation of section 2001(k) and 

to restore the narrow purpose of this section intended by 

Con<Jress. 

BACKGROUND 

section 2001(k) came into being as part of the ,so-called 

"salvage logging amendment" to the 1995 Emel':'gency S~pplemental 

Appropriations tor Disaster Relief and Rescissions Act 

("Rescissions Act"), Pub. L. 104-19. The salvage logging 

amendment has three parts, two of which are not related to 

"salvaqe" logging. The first of the amendment's three parts~ 

which establishes limited environmental standards and judicial 

review for salvage timber sales, received the lion's share or 

congressional attention and debate. The second part eXpedites 

non-salvage timber sales under the President's Northwest Forest 

Plan, known as "Option 9." The third part -- codified as section 

AMICUS BRIEF OF UNITED STATES SENATOR PATRICK J. LEAHY AND 
REPRESENTATIVES - ~ -
pldO\onrcsmbr.l:jy 

141 005 
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2001 (k) -- calls for the ,rele,ase of a, category of timber sales 

within 45 days or, enactment. Secti,on 2001 (k) identifies these 

sales by an express reference to a 1990 statute. 

That statute, section 318, or the "Northwest Timber 

Compromise," was enacted as part of thQ Fisca1 Yeal:" 1990 Interior 

and Related Agencies Appropriations Act, Pub. L. 101-121. It 

mandated a minimum level of timher sales from Forest Service and, 

Bureau of Land Management (BLM) lands in Washington and Oregon, 

which would be subject to minimal environ~ental standards and 

judicial review. While § 318 established targets for all of 

Washington and Oregon, the pulk of its provisions applied only to 

forests and BLM districts "known to contain northern spotted 

owls.·' Id. at section 318 (i). section 318 expired at the end of 

fiscal year 1990, although it continues to govern contracts 

offered under its provisions. Id. at section 318(k). 

During House and Senate debate over the salvage logging 

amendment, the provision ultimately COdified at § 2001(k) was 

consistently described in narrow terms as applying only to ehe 

specific sales sold under § 318 of the FY 1990 Interior and 

Related AgQncies Appropriations bill that were subsequently held 

up for additional environmental review. Melllbers of Cong,ress were 

not told during those debates that the provision could 'be a"{:lplled 

to all sales ever offered but not logged on federal forests ~n 

washington and Oregon. 

Nonetheless, on o~tober 17, 1995, the, district court ,for the 

district of Oregon ordered secretaries Glickman and Babbitt to 

release under § 2001(k) (1) every timber sale offe.r~g sincQ § 3.18 

AMICUS BRIEF OF UNI'I'ED STATES SENATOR PATRICK ,J. .LE~HY ANI) 
REPRESENTATIVES - 2 '-
pldQ\olltc:ambr,c;:jy 
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expired, but prior to enactment of the Rescissions Act, in any 

nationa1 forest in Washington or Oregon, as we11 as any BLM 

district in western Oregon, except for sale units in which a 

threatened or endangered bird species 1s known to be nesting. 

In addition, the Forest Service and BLM were ordered to 

deve10p and submit to the court a 1ist of all sales,offered but 

not ultimately logged prior to the enactment of § 318, back to 

~891 if necessary and even i~ those sales are in areas now ,off 

limits to loqqing, such as in Congressionally-designa~ed 

Wilderness Areas. 

The court thus extended § 2001(k)'s ~eographic reach well 

beyond national forests and BLM districts harboring spotted owls. 

It also vastly expanded S 2001(k)'s temporal reach from sales 

offered in fiscal years 1990 to all sales before or since that 

time. Many of theee sales had been canceled tor environmental 

reasons. These sales are now being released in their originally 

advertised terms, volumes, and bid prices, and without compliance 

with our environmental laws. The government has sUbmitted 

declarations showing that logging these sales will irreparably 

harm the forests and adversely affect the ability ot threatened 

and endangered species to survive. Declaration of Jacqueline V. 
-

Wyland (Oct. 13, 1995); Declaration of Thomas J. Dwyer (Oct. 13, 

1995). 

contrary to the district court's orders, Congress meant for 

§ 2001 (k) (1) 'to release only timber sales previously offered or 

sold under section 318 of Pub. L. 101-121. The expansive 

interpretation adopted by the district court ·,in no way ref lects 

AMICUS BRIEF OF UNITED STATES SENATOR PATRICK J. LEAHY AND 
REPRESENTATIVES - 3 -
pklQ\on,cllmbr.cjy 
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what Congress as a' :whole .understood§ 2001 (k) to do .• 

ANALYSIS 

I. .REFERENCES DURING HOUSE DEBATE TO THE LANGUAGE CODIFIED AT 
SECTION 2001(k) REPEATEDLY DESCRIBED SALES OFFERED OR SOLD 
PURSUANT TO. SECTION 318, NOT TO SALES OFFERED OR SOLD BEFORE 
AND AFTER THAT TIME . 

Every legislator to speak on the House floor about section 

307(i) of H.R. 1159, 104th Cong., 1st Sess. (1995), the provision 

that was ultimately codified as § 2001(k) of Pub. L. 104-19, 

including sponsors of the salvage logging amendment, asserted 

their understanding that the provision would release 2nlY timber 

sales that had been offered or awarded under § 318. Similarly, 

the House Report expressly describes only such sales. Any 

contrary statements during House debate are ambiguous or were 

clearly contradicted by the sponsors' direct'statements on the 

floor. 

A. The House Report Accornganying The Salvage Logging 
Amendment Refers Only To Sales Sold Under Section 316. 

Section 2001(k) was initially proposed as section 307(i) of 

H.R. 1159, the House version of the 1995 Rescissions Act. The 

report ot the Appropriations Committee accompanying H.R. 1159, 

which was the only written description of the proposal in front 

of House members during floor consideration, explained that: 

The section also includes subsection (i), a provision to 
release a group of sales that have already been sold ynder· 
the provisions of section 318. 

H.R. Rep. No. 71, 104th Congo, 1st Sess., at 22 (March 8, '1995) 

(emphasis added). The report contained no direct or indirect 

reference to any sales offered or sold before or after § 318. 

This unambiguous interpretation of § 2001(k) contradicts' the 

AMICUS BRIEF OF UNITED STATES SENATOR PATRICK J. LEAHY AND 
REPRESENTATIVES - 4 ~ 
pldQ\onrcambr.cjy 
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broad interpretation adopted by'the district cou~t. 

B. Members of congress Who Spoke Ab,out The Logging 
Amendment On The House Floor Consistently Described The 
Same Narrow Interpretation Of section 307(i) That Was 
Included In The House Report. 

Tho logging amendment was sponsored in the House by 
Representative charles Taylor. There was no spoken reference to 

S 307(i) when it first came before the House on March 15, 1995. 

Thus members who voted on a motion to st~ike section 307 froru 

H.R. 1159, as we11 as to approve the overall bill, had no reason 

to believe that § 307(i) had any meaning other than the one 

provided in the committee Report. 

The district court. ho~ever, apparently gave considerable 

weight to a lengthy written stateruent inserted in the 

Congressional Record by Representative Taylor after debate on the 

logging amendment had concluded. In the statement, 

Representativo Taylor said: 

subsection 307{i) ... applies to all national 
forests and BLM districts that were subject to 
section 318 ...• it direots the award of all 
unawarded sales as originally advertised .. ~and it 
directs the release of these sales and all other 
awarded sales in the affected area so that all the 
sales can be operated to completion, on their 
oriqinal terms, in fiscal years 1995 and 1996. 

141 Congo Ree. at H3233 (March 15, 1995). 

There are soveral important reasons why the court should not 

have relied on this statement to expand broadly the geographic 

and temporal soope of § 2001(k) far beyond what Congress 

intended. 

First, those words were neve~ spoken on the HOUse floor. 

Members of Congress who were present on the House floor, 

AMICUS BRIEF OF UNITED STATES SENATOR PATRICK J. LEAHY AND 
REPRESENTATIVES 5'-
pldO\OFlrcombr.cjy 
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participated in the debate, and. voted on the legislation n~var 

heard any such expansive description of the provision. 

Second, Representative Taylor's written description is 

flatly contradicted ~y the explanation. of the provision contained 

in the official House Appropriations Committee report 

accompanying H.R. 1159. 

Third, Representative Taylor1s written description is 

contradicted by other statements in his same insert. In 

particular, ReprQsentative Taylor noted that section 307(i) was 

needed to insulate the government from "liability for failure to 

perform a contract." Id. This statement is consistent with the 

committee Report's description of sales that had "already been 

sold under the provisions of Section 318." It is not consisteri~ 

with an interpretation that makes § 307(i) applicable to hundreds 

or thousands of unawarded timber sales dating ~ack as much as 100 

years. 

Fourth, Representative Taylor~s written statement is 

contradicted by his own subsequent spoken statements on the House 

floor. After the House of Representatives approved the House-

senate Conference Report accompanying H.R. 115sY,'Repreaentatlve 

Taylor and other members took time on the House floor to speak 

about Pre~idont Clinton's promise to veto the Rescissions 

package. Representative Taylor told his colleagues that: 

[T]he timber .salvag¢ amendment includes three phases .••. It 

1/ After H.R. 1159 was reported from the Appropriations 
committee, it was combined with H.R. 1158. The logging amendment 
was included as section 2001. of that bill during consideration· by ... 
the Conference committee. . 

AMICUS BRIEF OF UNITED STATES SENATOR PATRICK J.. LEAHY AND 
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includes the timber salvage 'portion,' it includes the sect'ion 
318 timber that has 'been approved and been 'waiting five 
years now, past all regu~ations, been waiting rive years to 
be put on tbemarket, and the option g'that the President 
himself recommended. " 

141 Cong Ree. at H5559 (May 24 t 1995) (emphasis added). 

Representative Taylor further explained that: 

the section 318 timber ••. has already met ,all the 
Qnvironmental requirements. This is green timber but it has 
not yet been released. It has been waiting since 1990, over 
5 years ••.. [I]t has already been approved to move, but it 
has been held up for, over five years •••. 

.!d. at H5559. 

Representative Taylor's spoken explanation of the scope of 

section 2001(k) affirmatively excludes all timber sales except 

those that have "already been approved" but have "been held up 

for OVer five years. 1I Id. In other ,",ords, § 2001(k) releases, 

§ 318 sales and only § 318 sales; nothing more and nothing less. 

The fact that numerous sales have been released by the Forest 

Service and BLM pursuant to the district court's October 17 

injunction that do !!Qt meet "all the environmental reqUirements" 

clearly shows that the court's interpretation goes far beyond 

what congress contemplated and intended. 

Finally, Representative Taylor's ~ritten statement inserted 

into the March 15, 1995 congressional Record is contradicted by 

subsequent legislative history of this provision in the Senate. 

II. REFERENCES DURING SENATE DEBATE TO THE LANGUAGE CODIFIED AT 
SECTION 200~(k) REPEATEDLY PESCRIBED SALES OFFERED OR ,SOLD 
PURSUANT TO SECTION 318, NOT TO SALES OFFERED OR SOLD BEFORE 
AND AFTER'THAT TIME 

As in the House, members of the Senate were repeatedly told, 

that § 2001{k) released timber sales previously offered or sold 

AMICUS BRIEF OF UNITED STATES SENATOR PATRICK J. LEAHY AND 
REPRESENTATIVES - 7 ,,' 
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under § 318, and nothing more. 

A. Senators On The Appropriations Subcommittee on InteriQ~ 
And Related Agencies Were Provided With A Narrow 
Interpretation Of Section 2001(k). 

Senator Slade Gorton was the primary sponsor of the salvage 

logging amendment in the senate and 1s chairman of the 

Appropriations Subcommittee on Interior and Related Agencies_ 

prior to offering the logging ~mendment to the S. 617, 104th 

Cong., 1st Sess. (1995), the Senate v~rsion of thQ Rescissions 

bill, Chairman Gorton wrote a letter to the Senators on his 

Subcommittee explaining his proposal: 

[i]ncluded in the Chairman's mark will be the following 
three amendments: emergency salvage timber sales, "318 
sales", and sufficiency language for "Option 9. 11 I will 
briefly outline the purpose ot ... each amendment in this 
letter. 

318 Sales amendment: I have ••• included [th1s] language to 
release a group of timber sales that have already been sold 
under the provisions of Section 318 of the Fiscal Year 1990 
Interior and Related AgenCies Appropriations Act. 

Letter from Slade Gorton (March 20, 1995) (emphasis added). 

Nowhere in this letter to the members of the Subcommittee 

that first considered and approved the logging amendment was 

there any direct or indirect reference by Senator Gorton to any 
, , 

timber sales other than those that were sold pursuant'~~ § 318. 

B. During Floor Debate On The Logging Amendment. Senator 
Gorton Clearly Limited_The Scope of Section 2001'(kl To 
Sales sold Pursuant To section 318. ' ' 

senator Gorton repeated his unambiguous interpretation that 

§ 2001(k) applied only to timber sales sold pursuant to § 318 

throughout floor debates on the salvage lo~ging amendmQnt. When 

AMICUS BRIEF OF UNITED STATES SENATOR PATRICK, J. LEAHY AND 
REPRESENTATIVES ,- 8 -
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S. 617 was brought t'o the Senate floor in March, Senator Gorton 

explained that; 

[t]he second and third elements in both amendments have to 
do with option 9 and with so-called section 318 sales. 
section 318 was a part of the ,Appro'priations Act in 1990 
designed to provide some interim help for the forest in the 
two Northwest states. But many of the sales directed by 
this congress pursuant to, that law have been held up by 
subsequent environmental actions. The proposal tbat the 
committee has made simply says that tbose sales would go 
ahead unless they involved places in whiCh endangered 
s~ecies were actually found. ' 

141 Conq. Ree. at S4875 (March 30, 1995) (elnphasis adaed). 

In July, after President Clinton vetoed the first version of 

the 1995 rescissions bill, the Senate debated a slightly modified 

version of the salvage logging amendment attached to a new 

rescissions bill. During debate, Senator Gorton once again 

reiterated his interpretation of the limited scope of § 2001(k): 

Subsection (k) releases sales that were authorized under 
section 318 of the FY 1990 Interior Appropriations bill. 

141 Congo Rec. at S10464 (July 21, 1995). 

The Senator went on to explain that! 

Roughly 300 million board feet of timber sales have been 
held up due to agency gridlock over the marbled murrelet. 

Id. The 300 million board foot figure corresponds to the 

Administration's consistent estimates of the amount of timber 

awaiting release under § 318. See Forest SQ:rvice document', 

"Timber Sales Amendments to FY 1995 Rescission, Effect of, House 

Action" (April 26, 1995); SQe also Memoranduln from James R. Lyons 

and MiKe Dombeck to Jack Ward Thomas (Aug. 22, 1995). Under the 

expansive interpretation of section 2001(k) adopted by the cou~t" 

hundreds of millions of board 'feet of post-Section 318 timber 

AMICUS BRIEF OF UNITED STATES SENATOR PATRICK J. :LEAHY ,AND 
REPRESENTATIVES - ,9 -
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sales already ~ave been ~eleased" and the'list of pre-section 318 

timber sales is likely to be substantially larger. 

In case it wasn't clear enough; Senator Gorton confirmed the 

narrow scope of § 2001(k) on July 21 when hQ again told Senators 

that: 

[l]anquage has ... been included to release a group of sales 
that have already been sold under the provisions of section 
318. 

141 Congo Rec. at S10464 (July 21" 1995)Id. 

Over and over again, Senator Gorton expressed his view that 

§ 2001(k) 'required the release only or § 318 sales and not of any 

sales offered prior to or after § 318. 

c. The Other Senators Who Mentioned sect'ion 2001 (k) During 
Senate Debates Also DG!scribed Only In Terms Of Timber 
Sold Pursuant To Section 318. 

Every other ~ember of congress that aiscussed § 2001{k) 

prior to passage of the Rescissions Act expressed a similar 

understanding ot tne provision's terms. 

For example, senator Patty Murray explained that: 

[Senator Gorton's] timber salvage authorizing language is 
designed to accomplish three things: respond to a timber 
salvage problem ... ; speed the rate of timber sales under the 
President's forest plan .•. ; and release a few timber sales 
remaining from legislation passeq by,Congress four years 
ago. 

141 Congo Rec. at 810422 (July 20, 1995) (emphasis' added); see 

alSO 141 congo Rec. at 84870 (March 30, '1995). 

Similarly, Senator Mark Hatfield, Chairman of fhQ Senate 

Appropriations Committee, described the sales covered. under 

§ 2001(k) as salQs "originally ~uthor.ized by the'Northwest timber 

AMICUS BRIEF OF UNITED STATES S)!:NATOR. PATRICK J., LEAHY'AND 
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compromise amendment of 1989. n rd'. at 'S4881 (March 30 , 1995). 

D. The Senate Report AccoIDRanying The ~escissions Bill 
Does Not Support An Expansive Interpretation Of Section 
2001 (k) • 

Senator Hatfield authored the S0nate Appropriation Committee 

report on the Rescissions Act. The senate Report contains 

langua9G virtually identical to that in the House Report: 

The committee also includes language to release a 
group of sales that have already been sold in the 
region affected by Section 318 of the Fiscal Year 
1990 Interior and Related Agencies Appropriations 
Act •.•• The harvest of these sales was assumed 
under the president's Pacific Northwest Forest 
Plan, but their release has been held up due ~o 
extended subsequent review by the U.S. Fish and 
Wildlife Service. 

S. Rep. No. l7, l04th cong., 1st sess., at 123 (March 24, 1995). 

The only potentially significant difference between the 

senate and House report language is the substitution of the words 

"in the region affected by" for the words "under the provisions 

ot" § 318. The district court found 

a congr~ssional intent for the phrase "subject to section 
318" to define the geographic reach of the law, by referring 
to sales "in the region affected by section 318. 11 

OrdGr at 9 (Sept. 13, 1995). 

However, like the obscure phrase inserted by Representative 

Taylor, this language in the Senate Report loses the meaning 

attributed to it when read in context. 

First, the court's reading is contradicted by Senator 

Hatfield's subsequent statements on the floor. 

AMICUS BRIEF OF UNITED STATES SENATOR PATRICK J. LEAHY AND 
REPRESENTATIVES - 11 - .. 
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Second, the Senate ~eport indicates that the Senate was 

referring to "a group of sales that had already been sold," the 

harvest of which Was tlassumed under the President's Pacific 

Northwest forest plan" and would "remove tens of millions or 

dollars of liability from the Government for contract 

cancellation." S. Rep. No. 17 at 123. 

These descriptions can only be read to apply to the sUbset 

of outstanding § 318 sales, not to an. open-ended set of timber 

sales offered but not logged as long as a century ago within a 

cryptically detined geographic region. 

III. THE OVERWHELMING WEIGHT OF LEGISLATIVE HISTORY ACCOMPANYING 
THE LOGGING AMENDMENT DEMONSTRATES THAT MEMBERS OF CONGRESS 
UNDERSTOOD SECTION 2001(k) TO APPLY ONLY TO A SET OF 
DISCRETE, IDENTIFIABLE TIMBER SALES SOLD PURSUANT TO SECTION 
318 

The district court's reading of the Senate Report, 

Representative Taylor's statament, and the conference Report on 

the Rescissions Act (which also referred to sales lIin the 

geographic area encompassed by section 318", H. Rep. No. 1.24, 

l04th Cong., 1st Sess., (May 16, 1995», runs directly contrary 

to every statement made on the floor concerning § 2001(k) and to 

the whole tenor of the debate over the provision. Indeed, no 

legislator ever expressed on the floor that §.2001(k) might ~e 

read to resurrect timber sales that had been ·offered at some time 

otner than FY 1990, but then canceled because they would violate 

environmental laws. 

It was not until July 27, 1995 -- the day that President 

clinton signed the Rescissions Act into law that six members 

openly declared·that § 2001(k) requires the release of all 

AMICUS BRIEF OF UNITED STATES SENATOR PATRICK J. LEAHY AND 
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previously offered and awarded timber sales within the geographic 

region encompassed by § 318, whQther or not the ~ales themselves 

were subject to § 318. See Letter from senator Murkowskito 

Secretary Glickman and SecrQtary Babbitt (July 27, 1995)-

As the district court correctly recognized, this post-

passage letter is "not legislative history and should not ~e 

considered evidence of congressional intent." Order at 10 (Sept. 

13, 1995). Moreover, it directly con~radicts the pre-enactment 

statements of several of the signatories, namely Senator Gorton 

and Reprasentative Taylor. Their personal views cannot be 

attributed to congress as a whole. 

CONCLUSION 

The Court should overturn the district court and restore the 

narrow purpose ot: section 2001(k) that congress intended. 

Respectfully Submitted, 

CORRIE J. YACKUfiic (WSB# 16063) 
Schroeter, Goldmark & Bender 
810 Third Avenue, Suite 500 
Seattle, Washington 98104 
(206) 622-9000 

Attorney for Amici 
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11 IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

12 

13 NORTHWEST FOREST RESOURCE COUNCIL, ) 
) 

14 c Plaintiff, } 
) 

l5 v. ) 
) 

16 ) 
DAN GLICKMAN, in his capacity ) 

17 as Secretary of Agriculture, } 
BRUCE BABBITT, in his capacity ) 

18 as Secretary of the Interior, ) 
) 

19 Defendants.) 

--------------------------------------------) 20 

Civi1 No. 95-6244-HO 
(l@~d) 

civil No. 95-6267-HO 
(consolidated case) 

NOTICE OF FILING AND 
REQUEST FOR ADDITIONAL 
TIME TO SUPPLEMENT BLM 
COMPLIANCE REPORT IN 
LIGHT OF GOVERNMENT 
FURLOUGH 

~002/011 

Pursuant to paragraph one of this Court's October l7, 1995 
21 

22 

23 

24 

25 

26 

27 

Order, and in accordance with representa~ions made in the Third 

Declaration of Jay McWhirter (11/l/95) (attached to Federal 

Defendants' November 1, 1995 Compliance Report), federal 

defendants hereby attach the Fifth Declaration of Jerry Hofer 

that provides supplemental information as to Forest Service 

NOTICB OF FILING AND REQUEST 
28 FOR ADDITIONAL TIME - 1 
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1 timber sale contracts offered or awarded p~ior to Fiscal Year 

2 1991 <October 1, 1990). 

3 As to supp~emencal information relating to Bureau of Land 

4 Management timber sale contracts offered or awarded prior to 

5 Fiscal Year 1991, federal. defendants respectfully request 

6 additional time in light of the government furlough. As the 

7 Court is aware, on November 14, 1995, the Office of Management 

e and Budget directed Executive Agencies to modify their operations 

9 in response to a lapse of appropriations as of midnight on 

10 November 13. The respon6ible personnel and officials from the 

11 BLM Oregon State Office have been affected by this action. 

l2 We are committed to meeting all applicable court deadlines. 

13 However, in light of the budget situation, we respectfully 

14 request 'the Court to granc additional t.ime. Thus, fedel:'al 

15 defendants request an additional two working days upon expiration 

16 of the government furlough in which to supplement the BLM 

~7 complia~ce report as to these sales. 

18 Dated this l5th day of November 1995. 

19 Respeotfully submitted, 

20 KRISTINE OLSON 

21 

22 

2J 

24 

25 

26 

United States Attorney 

LOIS J. SCHIFFER 
Assistant Attorney General 

~/ /'/ /" // -~~. 
"({~~~ 

'MICHELLE L. GILBERT 
JOHN WATTS 
EDWARD BOLING 
United States Department of Justice 
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IN THE UNITBD STATES DISTRICT COURT 
FOa THE. DISTRICT OF OREGON 

NORTHWEST FOREST RESOURCE COUNClL, 

Plaintiff, 

v. 

"DAN GLICXM~N~ in his capacity as 
Secreta~ of Agriculture, 
SRUCE BABBITT, in his capacity as 
secretary o£ the Tn~erior 

Defenaants. 

) 
) 
) 

~ 
) 
) 
) 
) 
) 
) 
) 
) 

--) 

C1v11 No. 9S-6244-HO 

PXPTR DECLARATION OP 
UBRRY l.a. HonR 

I, Jerry L. Hofer, h~reby decla~e the following to be true 

and correct: 

1. I have pre~iously filed Qeclaration~ In this ca~e p~tting 

fo.~b my e~erience and qualifications,with the United States 

Fo::est Se.("vice. 

. ' 

2. As declared to in the THIRD DECLARATION OF JAY MCWH:IRT2R, 

PIFTH DECLARATION OF. JERRY L. HO~~R " S?AGlS 1 

BM::J '3:)I~S lS3~,:j !::losn 0S:9t S66t-St~ 



11/16/95 10:51 
III 006/011 

November ~, ~'95f fi~ed in thi~ case, the ~orc~c ~Qrvice. at my 

direction, has reviewed ite records for infor.mation regard1ng 

timber sales offered or awarded before FY91. 

3. Exhibit 1 identif~es 56 t~er sale contraCtS awa:eea 

prior to FY 91 but suspended, including the Squeegee Timber Sa~e 

on the Olympic Nationa~ Fo~est, prev{ously dQc~a~ed to in th~ , 

THIRD DECLARATION OF JAY MCWHlaTiR. These'oontracts were 

Suspended ~ue to the listing of the marb1ad murrele~ or nesting by 

northern ~potted owls. 

4. As to timber sales offered prior to FY91 and not awardeg, 

the FOrest Service has no 5pecitie policy fur n~intaining records 

on timber sales offere~, but unawarded. 'Typically, if an offe~eg 

sale is not awarded far any purpo~a, the ~ids are·rejeeted and the 

"timber fSale" ceaseS to be an entity. '.L'his,doe~ not m.ean t.ha.t ehe 

planning and resource analysis coropleted to the t~e of bid 

rejection is never used again. The named etmber sale may be 

reoffered as is, reconfigured, or a~ndone~. '~e reco~d8 search, 

therefore, '£o~ offered. but una~ard~d timbar sales prior to FY9~, 

cannot be directed to any particular reco~d, fi1e or report. 

5. I dirQcted thp. review Of tbe ~oreat Serviee Regional 

Oftice files of the Pore~t S~rv-ice Form 2400-1.7, entitled.., II REPORT 

OF TIMBBR. SALES. CONVERTI13LE AM) NONC;:ONVERTlilI"EI PROPUt!'.1.'S n, ,to 

c:letenniue if che form would rF.!veal the contrac::t. stat.UB of timber 

sales offered before FY91. Form 2400R~? 1s used by the Porest 

PIFTS DECLARA~ION OF JERRY L. HOFER PAGE 2 
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ServiQe to report ~aeh ~imber $a1e uIL~r~d.~eguirod information 

on chis fo~ includes sale name, state, National Forest, Ranger 

nistrict, legal descrip~ion, bid date, ~er.minaeion date, tree 

species, volume, bid rate and bidd~cs, 1ncl~ding the identified 

high bidder, and sale status. ~his required i~formation is used by 

the Fore~t Sarvice as the source of info~tion for other data 

bases and repo~ts includ1ngt eimber ~Gle a~cOMplishments reportQ, 

bid rates to enter into timber sale· contract, and cut and SOld 

volume repo~te_ However, Fo~ 2400·17 has not hQett used to keep 

track of offered, ~ut unawar~ed t~er 5ale~. 

~. Each of the National Forests in Oregon and Washington 

~ev1ewed the comp11ed l~st of sales from the For.m 2400-~7 review 

t.o confirm the exiat!eno~, status and condition of the listed 

sales, as well as to ~epore. any addi~ional timber sale offered but 

unawardea prior to Fy'91 that staff melnbers could per50Il~ll.t 

recall. 

7. The reSult5 of the ~o~ 2400-17 searoh and the Nat~ona~ 

PorC~~e' rQvie~ are ~isplayed in Exbibit 1. Exhibit 1 identifies 

40 timber sales offered, but unawa.oed prior to FY91, incl~aing 

the A~ge~ Timber Sale on the Premont National Forest, previo~s~y 

declared to in the TRIRD DF.r.r~T~ON OF JA~ MCWHXRTER. 

B. Most of the timber sales no~ previously reported to ehe 

Court tail ~o ~ •• e thQ Porest Se~ieA Timber Sale Contract, 

Division S/BT, Standard Pro~isions 1nclu~ed in each of tha offered 

PIFTK DECLARATION OF JBRRY L. HOFER PAGE 3 
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t1mbe~ sale cont;racts. 'I'h:ls fa:il\.\Le ~s due, !In l.,,-rge p~r~, to 

deterioration of painted tree markings and sale boundary posters. 

Some 6al~~ were re~onfi~red, sold and harvested as reconfigured 

sales, or the t1mbe-r nas tiete.;lol:"ated be~Qnd the point of being 

merchant1l::Jle. 

THIRD DEC~TION OF JAY McwaIRT~R, records are typical1y refel:"~ed 

to as ,"archived- when they ~re transmitted to the Federal Record 

Center in Seattle, Washington and. no lUllger in the custody of tbe . . 

Forest Service. 2efore making a retrie~al request to the Federal 

Record Center, I reviewed the Recor~s Management Handbook tor ~he 

Porest Service to decer.mine i~ arcn1vea record~ wou1d se1~~ be in 

QY~Rtence tor timber sale contracts offered or awarded prior to 

FYgl .. 

10. The Forest Service ~eco~ds Management Handbook (FSH 

G209.11) establishes a 5 year retention period for records 

documenting the preparacion, adv'ertiaement and. award of t.inlber 

ealoe. WhQther TAtained by the· i~dividual National Forest offioe 

or archived with the Pederal Reco~d Centa~, ~aco~~~ dated prior to 

OQtobe~ 1, 1990 for the preparation, advertisement an4 award of 

timber ea1cs. aro beyOnd ~he re~ent1on period. Thus, X did no~ 

re~est a retrieval of records from the Federal Records Center for 

records ~rior to October 1, 1990. Instead, as dec~ared above, I 

4irected ~he ~eview of th@ Regional offiee files of Porm 2400-17. 

Jt is only ·because of the practical ~usiness nature or ti~er sale 

FIFTH DECLARATION OF JBRRY L. ROFER PAGE 4 
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accounting proceaures, program ana~ysi~, and contract payment ra~e 

re~aeermination thac Fo~ 2400~17 have been rGtainQd by the 

Regional Office. 

I declare under pen~lty of pe~j~ry that tke foregoing is true and 
correct. 

Executed aC portland~ O~egon, on Novembar ~5, 1995. 

FI~ DECLARATION OF JERRY L. HOFSR PAGE 5 
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Exhibit 1 tothe Fifth Declaration ofJerl)f L, Hofer 
ForestSelYlet-, Region' 
·Timber Sales Offered or Awarded Prior to FY 91 
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IN THE UNITED STATES COURT OF APPEALS 

FOR THE ~INTH CIRCUIT 

No. 95- 36042 

NORTHWEST FOREST RESOURCE COUNCIL. 

Plaintiff-Appellee 

v. 

DAN GLICKMAN and BRUCE BABBITT, 

Defendants-Appellants 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

CASE NO. 9S-6244-HO 

BRIEF OF APPE~LANTS, DAN GLICKMAN AND BRUCE BABBITT 

. OPINION BELOW 

The district court's (Honorable Michael Hogan) opinion and 

order, dated September 13, 1995, is unp~blished and is reproduced 

at page ** of Appellants' Excerpt of Record (E.R. ). 

STATEMENT OF JURISDICTION 

A. District court jurisdiction. -- Jurisdiction of the 

.district court is based on 28 U.S.C. 1331 and 2201. 

B. Jurisdiction of the Court of Appeals and Finality of 

Judgment. -- The district court entered a permanent injunction on 

October 17, 1995. (E.R. ). This Court's jurisdiction is based 

on 26 0'. S . C. 1. 292 (a) . 

C. Timeliness of Appeal. -- The Federal defendants filed a 

notice of appeal on October 16, 1995/ within sixty days of entry 

~002 
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of the injunction. Thus, this appeal i~ timely under 28 U.S.C. 

2107 (b) _ 

STATEMENT OF ISSUES 

1. Did the district court err in interpreting the phrase 

IIsubject to section 318/ 11 as used by Congress in Section 

2001(k) (1) of Public Law 104-19 (the 1995 Rescissions Act)', to 

require the Secretaries of Agriculture and Interior to release 

and allow to be completed, on their original terms and 

conditions, all timber sales offered or awarded at any time prior 

to July 27, 1995, in all units of the National Forest System in 

Washington and Oregon and all districts of the Bureau of Land 

Management in western Oregon. 

STATEMENT OF THE CASE 

A. Nature of the case. -- This appeal involves a simple 

iesue of statutory construction of a single provision in the 1995 

Rescissions Act. At issue is the fate of thousands of acres of 

old g~owth foreets throughout Oregon and Washington. The 

district court, in a vastly expansive and liberal interpretation 

of the statute, has ordered that the statute requires the 

Secretaries of Interior and Agriculture (the Secretaries) to 

release and allow to be harvested over sixty timber sales. Many 

of these sales had been previously withdrawn from public offering 

because of severe environmental impacts which would result from 

harvesting the sales as originally proposed. The sales, with a 

few exceptions not relevant to this appeal, have now been 

released. The district court has denied a stay of its order 

141 003 
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-', ., 

requiring the release ot the sales, and a motions panel of 'this 

Court denied the government's request for an emergency stay 

pending appeal. Trees which have been in existence for several 

hundred years are now being cut. However, should the government 

succeed on the merits of this appeal, this Court can stop further 

damage to these ancient forests. These forests provide vital and 

irreplaceable habitat to wildlife, including threatened and 

endangered species of birds and fish -- habitat which is vital 

for the continued existence of these species. 

B. Statutory framework. -- On July 27, 1995, the President 

signed into law the 1995 Rescissions Act, pub. L. l04-19. 

Section 2001 of that Act sets out an emergency salvage timber 

program which directs the Secretaries to expedite the award of 

timber harvesting contracts on Federal lands throughout the 

United States. The Act attempts to increase the flow of 

available timber for harvesting in three ways. First, in Section 

2001(b) of the Act, Congress established expedited procedures for 

the release of salvage timber sales on a nationwide basis. 

Second, in Section 2001(d) Congress directed the Secretaries to 

award timber sales on an accelerated basis on Federal lands 

described in the April, 1994 "Record of Decision for Amendments 

to Forest Service and Bureau of Land Management Planning 

Documents Within" the Range of the Northern Spotted Owl." (The 

Northwest Forest Plan). 

This litigation is centered on the third method created by 

Congress. In Section 2001(k} of the Act, Congress attempted to 

3 
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require the release and harvesting of certain timber sales which 

Congress had previously authorized in 1989 in Section 318 of 

Public Law No. 101-121, also known as the Northwest Timber 

Compromise of 1989. See Robertson v. Seattle Audubon society, 

503 u.s. 429 (1992). Section 2001(k) (l), provides: 

Notwithstanding any other provision of law, within 
45 days after the date of the enactment 'of this 
Act. the Secretary concerned shall act to award, 
release, and permit to be completed in ~iscal 
years 1995 and 1996, with no change in originally 
advertised terms, volumes, and bid prices, all 
timber sale contracts offered or awarded b~fore 
that date in any unit of the National Forest 
System or district of the Bureau of Land 
Management subject to section 316 of Public Law 
101-121 (103 Stat. 745). The return of the bid 
bond of the high bidder shall not alter the 
responsibility of the Secretary concerned to 
comply with this paragraph. 

The forty-five day period for the "release" of the section 318 

timber sales expired on September 10, 1995.~ 

Subsequent to the enactment of Section 2001, both the Forest 

Service and the Bureau of Land Management worked diligently to 

release the sales previously offered under section 318. The 

Forest Service, in the summer of 1995, released 59 million board 

1 Section 2001(k) (2) of the Act exempts from release any 
sale "if any threatened or endangered bird species 'is known to be 
nesting within the acreage that is the subject of the sale * • 
*." The Departments of Agrioulture and tha Interior (the 
Agencies) interpret the phrase IIknown to be nesting ll in 
accordance with a scientific protocol previously developed by a 
team of agency experts. NFRC also disagrees with the secretaries 
interpretation of this subsection. The i56ue ia currently 
panding before the district court on cross-motions for summary 
judgment. Finally, Section 2001(k) (3) requires the Secretaries to 
provide replacement timber, II if for any reason a sale cannot be, 
released and completed under the terms of this subsection within 
45 days after the date of the enaotment of this Act." 

4 
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feet of timber un~that had been offered under the Section 318 

program. During the month of September, the Forest Service 

continued Caking step~ to release additional sales. Another 8 

MMBF was released in early September. In addition, the Forest 

Service subsequently issued letters notifying the affected 

purchasers that suspensions were lifted to release approximately 

24 million board feet of additional timber. (E.R. ). The 

Forest Service also sent letters notifying high bidders of its 

intent to award another 18 MMBF of timber upon confirmation ot 

interest by the bidders in proceeding with the sale and 

satisfaction of typical contract requirements. Id. The BLM has 

acted to awa~d approximately 64 MMBF of section 318 timber. 

(E.R. ). See Declaration of William L. Bradley dated September 

7, 1995 at 11 3. To date, a total of •• * million board feet from 

*** previously withdrawn section 318 sales 'has been released 

under the provisions ot Section 2001(k) (1).2 

3. HistorY of sales under Section 31B. -- Section 318 

of tpe Department of the Interior and Re1at@d Agencies 

appropriations Act, Fiscal ye~r 1990, Pub. L. 101-121 (Section 

3l8), also referred to as the Hatfield/Adams Amendment, was 

signed into law on October 23, 1989. ~ 135 Congo Rec. S 8762, 

.2 An additional **** board feet of timber has been 
withheld from release under Section 2001(k) (2), based on the 
Secretaries' determination that a threatened or endangered bird 
species is "known to be nesting" within the sale unit. The 
district court is scheduled to rule on these withheld sales on 
November ***, 1995. 

5 
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8795-8797 (July 26, 1989) (relevant portions attached hereto as 

Addendum A). The intent of section 31S WdS= 

to balance the goal of ensuring a prBdictable flow 
of public timber for 'iscal years 1~89 and 19~O 
with the goal of preserving significant old growth 
forest stands as the habitat of the northern 
spotted owl. 

Gifford P1nchot Alliance v. Butruille, 742 F.SUpp. 1077, 1079 

(D.Or. 1990). To achieve these goals, subsection 318(a) set an 

overall target level ot timber harvesting from national forests 

and BLM lands in Oregon and Washington for fiscal years 1989 and 

1990. The substance' of the statute was set out in subsections 

31B{h) - (k), which set forth procedures for expedited review, 

prohibitions on injunctions and restraining orders3 and numerous 

environmental safeguarde. 4 These procedures applied exclusively 

to "all timber sales from the thirteen national forests in Oregon' 

and washington and [BLM] Management districts in western Oregon 

known to contain northern spotted owls [NSOs]." See Subsection 

318(i).~ 

3 ~ Section 318 (d), (f) (1) , (g) . 

~ For e~ample, subsection 31B{b) directed the Forest 
Service to sell ecologically significant old growth within the 13 
,forests known to contain spotted owl only as necessary and in a 
manner designed to minimize the effect9 of fragmentation within 
each sale. Section 31B{b) (l) 1(2). Section 318(e) provided that 
n:othing was to affect interagency cooperation under the ESA and 
its regulations. 

5 Section 318(1) reconfirms thac: 

Except for provisions of subsection (a) (1) of this section, 
the provisions of this sect'ion apply solely to the thirteen 
national forests in Oregon and Washingcon and Bureau of Land 
Management districts in western Oregon known to contain 

(continued ... ) 

6 
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Some section 318 sales were delayed or suspended for a 

number of reasons_ Section 318 was the subject of extensive 

litigation, with the Supreme Court ultimately affirming the 

constitutionality of the la.w in Robertson v_ Seattle Audubon 

Societx, 503 U.S. 429 (1992). A number of section 318 sales were 

enjoined while this issue was being litigated. See generally 

Portland Audubon society v. Lujan, 795 F.Supp. 1489, 1496 (D.Or. 

1~92). OCher sales we~e affected by litigation over compliance 

with various terms of section 318, such as the requirement to 

minimize fragmentation ot ecologically-significant old growth. 

~ S~attle AudUbon Society v. Robertson, Civ. No. 89-160 

(W.D.Wash.) . 

Many section 318 sales did not go forward as a result of 

concerns about significant impacts to species listed under the 

Endangered Species Act (ESA). In Jupe 1990, after enactment of 

section 318, the United States Fish and Wildlife Service (FWS) 

listed the northern spotted owl as a threatened species under the 

ESA. See S5 Fed. Reg. 26189 (June 26, 1990). Because of the 

listing of ~he NSO as threatened species, a number of Forest 

Service section 318 sales were "modified, eliminated or held in 

abeyance. II .§gg Gifford pinchot, 742 F.Supp. at 1080. 

On September 28, 1992, the FWS listed the marbled murrelet 

as a threatened species. 57 Fed. Reg. 45328 (Oct. 1, 1992). As 

a result of the listing, the Forest S~rvice reinitiated 

5( ••• continued) 
northern spotted owls. 

7 
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consultation with the FWS under Section 7{a) (2) of the Endangered 

Species Act, 16 U.S.C. 1536(a) (2), regarding the effects on 

murrelets of continuing to harvest section 318 sales that had 

already been awarded. In June.1995, the ·FWS subsequently 

~009 

concluded that further logging of a number of the Forest Service ~ 

section 318 sales would likely jeopardize the continued existence 

of the marbled murrelet. As a result, these section 318 sales 

were suspended pending further survey work. 

The BLM experienced similar delays in completing the 

contracting process for its section 318 sales. The successive 

listing of proposed spotted owl critical habitat and the listing 

of the marbled murrelet delayed finalization of several sales. 

~ Lone Rock Timber Co. v. United States Dept. of lnterior, 842 

F. Supp. 433 (D. Or. 1994). 

4. Challenge under Sectign 2001(k) (1) - "subject to 

Section 3l8". -- On August 8, 1995, just twelve days after 

enactment of Section 200~(k) (~), NFRC filed a complaint seeking 

mandamus and a permanent injunction compelling the Secretaries to 

award and release by September 10, ~995t "all timber sales 

offered prior to the date of enactment [of the Act] in all 

national forests in Oregon and Washington and Bureau of Land 

Management (IIBLM") districts in western Oregon." (E.R. ). The 

complaint further alleges that the secretaries .1 are not complying 

ana do not intend to comply with this law except for some timber 

sale contracts that were offered in fiscal year 1990 under 

Section 318 * * *." (E.R. ). 

8 
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At the core of NFRC's complaint is an interpretation Of the 

phrase IIsubject to section 318. 11 Under NFRC'g interpretation, 

the phrase is a simple geographic description of all national 

forests in Washington and Oregon and BLM districts in west~rn 

Oregon. (E.R. ). NFRC's interpretation of the phrase 

eliminates any need for analysis of sections 318, and requires 

release of over sixty timber sales never subject to the terms of 

section 318 at any time. 

In an order dated September 13, 1995 (E.R. ), the district 

court totally adopted NFRC's interpretation, and held that 

Section 20oi(k) (1) applies to timber sales previously offered or 

awarded in all national forests in Washington and Oregon and BLM 

diatrict~ in western Oregon up to July 27, 1995. (E. R. ). The 

court rejected the Secretaries' arguments that the scope of 

2001{k) (1) was limited to only those sales previously offered 

during 19'89 and 1990 under the provisions of section 318. The 

district court found (E.R. ) that the language of the statute was 

plain, and that the legislative history IIstrongly favors 

plaintiff's interpretation." (E.R.). ,Although the district 

court then "allowed" NFRC's "motion for summary judgment as to 

its first and second claims for relief" (E.R. ), it did not enter 

an injunction or final declaratory judgment on either claim. 

5. Post opinion proceedings. -- On September 21, 

1995, only six working.days after the district court issued its 

opinion, the plaintiff filed a motion for contempt, seeking 

imprisonment of two government officials, neither of whom were 

9 
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named as defendan~s in the complaint, as well as monetary 

sanctions against the United States. (E.R. ). NFRC claimed 

that the failure to release immediately sales "in all national 

forests in Oregon and Washington and all Bureau of Land 

Management (BLM") districts in Western oregon" amounted to 

contempt of the district court's September 13 summary judgment 

order. (E.R.). NFRC, however, never submitted a list of the 

specific sale5 it believed were subject to release under the 

dist.rict court's September 13, 1995 opinion. In the alternative, 

NFRC requested that court amen~ its order by specifically 

granting a "permanent injunction compelling Secretary Glickman 

and Secretary Babbitt "to immediately award, release, and permit 

to be completed in fiscal years 1995 and 1996, * * * all timber 

,sale contracts offered or awarded prior co July 27, 1~~5 in any 

national forest in Oregon and Washington or BLM district in 

western Oregon * * *." (Id. at 11). 

The government filed its reSponse on October 6, ~995. In 

addition to a defense on the merits of the contempt motion, the 

response indicated to the court that the government, because of 

its desire to obtain an appealable order, would not object to the 

entry of an injunc~ion, on the a55umption that a stay pending 

appeal would be entered. In a filing on October 13, 1995, the 

government further suggested to the dist~ict court that it could 

provide for immediate appeal on the issue before timber is 

actually cut (and while the other issues remain to be determined 

in the district court) by certifying the question of the scope of 

10 
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Section 2001(k) (1) for interlocutory appeal pursuant to 28 U.S. 

1292(b) or by issuing a decldratory judgm~nt on the claim under 

Fed. R. Civ. P. 54(b). 

At a hearing held on October 17, 1995, the district court 

denied the motion for contemptt and entered an order granting a 

permanent injunction. The injunction "compelled and directed" 

the Secretaries, "to award, release and permit to be completed in 

fiscal years 1995 and 1996, w1th no change in originally 

advertised t~rms, volumes, and bid prices, all timber sale 

contracts offered or awarded between October 1, 1990 and July 27, 

1995, in any national forest in Or~gon and Washington or BLM 

district in western Oregon" except for sale units in which a 

threatened or endangered bird species is known to be nesting." 

(E.R. ). The court then denied from the bench the Secretaries' 

oral request for a stay pending appeal. 

This appeal followed. 6 

SUMMARY OF ARGUMENT 

[summary of argument to be added] 

6 By order dated October 26, 1995, a motions panel of 
this Court denied the government's request for a stay pending 
appeal. Since that 'time over *** acres of the **** total acres 
covered by the court's October 17 injunction have been harvested 
or are in the process of being harvested. 

11 
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ARGUMENT 

THE AGENCIES CORRRCTLY INTERPRETED SECTION 2001(k) (1) 
TO APPLY TO REMAINING SECTION 318 SALES, NOT TO ALL SALES 
PREVIOUSLY OFFERED IN THE STATES OF WASHINGTON AND OREGON 

A. Standard of Review. -- This court reviews a district 

court's interpretation of a statute de novo. Spain v. Aetna Life 

Ins. Co., 11 F.3d 131 (9th Cir. 1993). 

B. Introduction. -- The district court's October 17, 1995 

order required the release of over 60 separate timber ~a1ea 

containing nearly 230 million board feet of timber. Many of 

these sales were previously withdrawn from public offering based 

on the likely environmental harm to many forest resources, 

including threatened and endangered species such as the northern 

spotted owl, the marbled murrelet, the Snake River chinook 

salmon, and the shortnose sucker. Harvesting of some sales'will 

also have an impact on other forest species which, while not 

formally listed under the Endangered Species Act, require special 

consideration under the statutes and regulatione governing timber 

harvesting by the Forest Service and the BLM. The district 

court's order, by interpreting Section 2001(k) (1) to require the 

release of these sales, has greatly expanded the scope of the 

Section to the detriment of Lhe environment. As demonstrated 

below, the district court erred in giving such an expansive 

interpretation to what, in the final analysiS, is a limited 

attempt by Congress to force ,the release of timber sales which it 

thought it had authorized nearly five years ago. 

1.2 
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C. The Plain Language Of The Act Is Consistenc With The 

Agencies' Interpretation That Subsection 2001(k) Appli~s To The 

Release Of Remaining section 318 Sales. -- Subsection 2001(k} (~) 

requires the Secretaries of Agriculture and the Interior, within 

45 days of enactment, to act to award, release and permit to be 

completed: 

all timber sale contracts offered or awarded 
before that date in any unit of the National 
Forest System or district of the Bureau of 
Land Management subject to section 318 of 
Public Law 101-121 * * * 

Pub. L. 104-19, § 2001(k) (1) (1995) (emphasis added). Contrary 

to NFRC's theory, and the district court's interpretation (Cp. at 

7-8), Congress did not use the phrase "subject to section 318" as 

a short-hand geographic descriptor of the States of Washington 

.and Oregon. 7 If Congress had meant that, it could simply have 

said so. Instead, Congress made a deliberate choice to refer to 

section 318. The issue, then, is what Congress meant in using 

the phrase "subject. to sect.ion 318." Application of well­

established rules of statutory construction to the Act's plain 

language reveals that Congress intended to require the 

implementing agencies to address the continuirig delay in the 

completion of remaining section 318 timber sales, either through 

award under their original terms, as contemplated by section 

~ In other 6ection~ of 2001, Congress made it clear when it 
meant "as described in" by simply saying so. See e.g. subsection 
2001(b) (authorizing salvage sales from Federal lands "described 
in" subsection (a) {4}, and subsection 2001(d) (direct.ing 
expeditious implementation of sale contracts on Federal lands 
"described in" the ROD) _ 

13 
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2001(k) (1), or through the provision of alternative timber under 

the terms of section2001(k) (3). 

The operative portions of section 319 applied exclusive1y to 

sales offered in fiscal years 1989 and 1990 in the thirteen 

national foreses in Oregon and Washington and BLM districts in 

western Oregon known to contain northern spotted owls. ~ 

Subsection 318(i); Robertson, 503 U.S. at 433. Subsection 318(k) 

provided that timber sales offered to meet the target 

requirements of subsection (a) would continue "to be subject to 

the terms and conditions of" sectipn 318 for the duration of the 

contracts. "All other provisions of this section shall remain in 

effect until September 30, 1990." Subsection 31B(k). 

Accordingly, Section 318 expired at the end of fiscal year 1990. 

See Robertson, 503 U.S. at 433. 

Rules of statutory construction require words to be accorded 

their common meaning and proscribe interpretations that produce 

absurd or illogical results. 2A Sutherland Statutory 

Construction, § 47.28, 47.30 (5th ed. 1992). Because Section J~8 

expired almost five years ago, only sales offered prior to the 

statute's expiration remain "subject to section 318," according 

to the common meaning of the phrase II subj ect to. 11 .1 Subj ect" is 

defined as IIlikely to be conditioned, affected, or modified in 

some indicated way: having a contingent relation to something and 

usu[ally] dependent on such relation for final form, validity, or 

significance * * * ." Web~ter'a Third New International 

14. 
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Dictionary, 2275. 9 The fiscal year 1989 and 1990 sales depend 

on section 318 in the most basic sense to define their very form 

and validity. On the other hand, the national forest and BLM 

lands in Washington and Oregon are not dependent on section 318 

for their detinition. The national forests and BLM districts 

exist outside the framework of section 3~8. The phrase "subject 

to section 318 11 as interpreted by the court adds nothing to the 

meaning of the statute. Indeed, by including forests that were 

never subject to the provisions of section 318, the district 

court has effectively repealed the phrase from the statute. 

Further evidence of the sweeping scope of the court's 

interpretation is found in the district court's order requiring 

the Secretaries to search for sales which occurred prior to the 

enactmenc of section 318. (E.R. ). The inclusion of sales 

which were offered before section 318 was enacted renders the 

phrase "subject to section 318" totally meaningless. 

1. Application of the rule of construction that a 

Rhrase modifies only the immediate antecedent leads to absurd 

results in this case. -- The court attempted to justify its broad 

interpretation of "subject to" to mean IIWashington and Oregon" by 

relying on the rule of statutory construction that generally 

requires that a qualifying phrase modifies only the phrase which 

immediately precedes it. (Order at 5-6). However, that 

interpretative rule "is not inflexible or uniformly binding. II 2A 

8 Blaok's definas "subject toll as "liable, subordinate, 
subservient, inferior, obedient to; governed or affected by; . 

" Black's Law Dictionary, 1594 (4th ed. 1966). 

lS 
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Sutherland·Statutory Construction, § 47.33 ("Where the sense of 

the entire act requires that a qualifying word or phrase apply to 

several preceding or even succeeding sections, the word 0+ phrase 

will not be "restricted to its immediate antecedent"). This is 

especially true of statutes which are not "assiduously compiled. ,I 

see Tigpins. Inc. v. USX Core. , 37 F.3d 87, 93 (3d Cir. 1994). 

Here, the fact that this substantive provision t affecting vast 

areas of nat.ural resources in t:.he Pacltlc.:: Nort.hwest Wd5 developed 

in a few short months in an appropriations measure. 

Onder the district court's interpretation, limit.ing the 

phrase "subject to section 318" to the immediate antecedent 

phrase "any unit of the National Forest System or district of the 

Bureau of Land. Management" has lead to an absurd. result. The 

court's interpretation has required the release of timber sales, 

located throughout Washington and Oregon, which were offered just 

prior to the enactment date of Section 2001(k) (1) (get name of 

sale and oite) as well as prior to the ena~tment of Section 318 

itself «(get name of sale and oite). The absurd result of 

requiring the release of sales which have never had the remotest 

relation to Section 318 cannot be supported by the rule of 

statutory construction upon which the district court so heavily 

relies. See Longyiew Fibre Co. v. Rasmussen, 980 F.2d 1307, 1311 

(9th Cir. 1992); Pacificorp v. Bgnneville Power Administration f 

656 F.2d ~4, 97 (9th Cir. 1988). 

The absurdity of the court's interpretation is also 

demonstrated by its apparent acceptance of an assumption that 

l6 
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Congress prefers to rely on oblique references to expired 

statutory programs to define the area covered by a new statute, 

when the area so defined is simply the states of Oregon and 

Washington. The court, however, offers no explanation as to why, 

if Congress had intended to use the phrase II subject to section 

318" to actually mean Washington and Oregon, it did not simply 

say so. Indeed, the problems inherent in converting !'subject to 

section 318" into a geographic descriptor are underscored by the 

court's contrary finding that "there is no 'description' of lands 

set forth in section 318." (E.R. ). The court's inability even 

to correctly identify the area in which section 318 sales had 

been located undercuts its interpretati<?n that the term IIsubject 

to section 318" simply describes "one set of National Forest 

Units and another set of BLM districts * * * n Ibid. 

2. The Secretaries' interp~etation is the only one that 

gives meaning to all the words in Section 2001(k) (ll. -- The 

court also erroneously relied on the rule of sta~utory 

construction that any interpretation must "give significance to 

all of * * * [the statute's] parts." (E.R. ). The court states 

the "'ph;rase offered or awarded before that date' only makes 

sense if the statute has ongoinging application to sales after 

!iacal year 1990, because the phrase serves to exclude sales 

offered after July 27, 1995." The court however ignores the 

fact, uncontested by NFRC, that many section 319 sales were 

actually awarded after the e~piration of section 318 itself. 

(E.R. ). Clearly, Congress wanted to ensure that all sales 
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either offered but not awarded in the two year window created by 

Section 31S, and any 318 sale actually awarded after the 

expiration of Section 318, fell within the scope of section 

2001(k) (1). The di~trict court's interpretation fails to take 

into account the use of the words "or awarded" in the phrase 

"offered or awarded." By focussing only on the lIoffer ll of sales 

under section 318, the court has unduly expanded the scope of 

Section 2001(k) (1). 

Nor is the court correct in finding (E.R. ) that the 

Secretaries' interpretation of "subject to section 318" renders 

the phrase "in any unit of the National Forest System or district 

of the Bureau of Land Management meaningless." The Secretaries' 

interpretation recognizes that this phrase clarifies that 

subsection 2001(k) (1) applies to both Forest Service and BLM 

lands. 9 Absent recognition of this clarification, the court's 

interpretation could be accused of violating the same rule. If 

the court is correct in finding that the phrase "subject to 

section 318" is a simple geographic description, then, because 

section 318 describes its geographic scope to cover explicitly 

both BLM and national forest lands, Congress simply could have 

9 Section 318 defined this area in terms of geography, 
time and substantive provisions that "apply solely to the 
thirteen national forests in Oregon and Washington and Bureau of 
Land Management districts in western Oregon known to contain 
northern spotted owls," (318 (1», '·until September 30, 1990, II 

except that all of the remaining section 318 sales continue 
"subject to the terms and conditions of this section for the 
duration of those sale contracts." 318(k). Reference to section 
318 clearly was intended to limit subsection 2001(k) (1) '5 relea~e 
provision to the area and timeframe within which these national 
forest and BLM lands W'~re "subject to section 318." 

l6 
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scaced "Federal lands subject to section 31.9" in defining the 

scope of subsection 2001(k) (1) .10 Under the court's 

interpretation, there would have been no need to specify national 

forest and BLM lands. It is the Secretaries' construction then, 

that gives meaning to every word of section 2001(k) (1), and does 

not attempt to turn the phra~e Usubject toU or any other phrase 

into something it is not and cannot be. 

3. The district court's interEretation fails to give any 

meaning to the phrase "subject to section 318". -- Also, even if 

the district court is correct in finding that "subject to section 

318 11 is a simple geographic description, the court's 

interpretation erroneously includes all national forests in 

Washington and Oregon. The court falls into this error through 

its complete failure to analyze the language of section 31B 

itself. While subsection 318(a) generally described target 

volumes for sales from Unet merchantable timber from the nat:ional 

forests of Oregon and Washington * * * II, all remaining operative 

provisions, which provide the real substance of the statute, 

expressly apply only to those thirteen national forests and BLM 

lands known to contain spotted owl, located in the western 

portion ot the two etates. See Section 31a(i). 

Thus, even assuming that, as the court found, "subject to 

section 318" was int.ended to be a geographic descriptor, the 

~o Indeed, that is how BLM lands and national forests 
lands were referred to in subsection 200l(d), describing the 
scope of that subsection as applying to "Federal lands described 
in [the ROD]." 
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language certainly does not support the expansive geographic area 

encompassed by the court's order. Indeed, if the phrase were 

deemed to be a geographic descriptor, it would more logically be 

read to mean those limited areas of national forest and BLM lands 

aceually encompassed by section 318 sales, as those are the only 

possible areas that remain "subject to" section 3l8. The court 

erred in requiring the Forese Service Co release timber sales in 

the forests and portions of forests which are indisputably 

outside the range of the Northern Spotted Owl.11 

4. The Secretaries' interpretation is ngt an'attempt to 

IIsilently adopt a position previously rejected by congress. --

Finally, the court also erred in relying on the rejection of an 

amendment proposed by Senator Murray, to support its conclusion 

that Congress intended to include all sales throughout Washington 

and Oregon in the scope of Section 2001(k) (1). The court found 

that the agencies' interpretation violates the ~tatutory 

construction rule th'at II Congress is not deemed to have silently 

adopted a position it previously rejected." (E.R. ). The 

court's conclusion is erroneous because the Murray language was 

fundamentally different from the agencies' interpretation of the 

cur,rent law. First, Senator Murray's amendment would have only 

released "each timber sale awarded pursuant to section 318," not 

una~arded sales. 141 Cong. Rec. S 4870 (da~ly ed. March 30, 

1995) (emphasis added). It is this difference, the release of 

11 These forests include all of the Wallowa-Whitman 
National Forest, the Colville National Forest (obtain definitive 
list of non-owl forests) 
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offered or awarded sales, that distinguishes the Murray amendment 

from section 2001(k). ~ 141 Congo Rae. H 5050. Indeed, a 

significant volume of timer is included in unawarded section 318 

sales. (E.R. ). The district court simply chose to ignore this 

important distinction. 

Second, senator Murray's section 318 release language was, 

like section 2001, part of a larger timber salvage amendment that 

presented more significant differences than simply the provieions 

of Section 2001(k) (1). Indeed, Senator Gorton, in his comparison 

of the two approaches, described the Section 318 release 

provisions in both the Murray amendment and the legislation 

eventually enacted, as applying to only the remaining section 318 

timber sales. 

The second and third elements in both 
amendments have to do with option 9 and with 
so-called section 318 sales. Section 318 waS 
a part of the Appropriations Act in 1990, 
designed to provide some interim help for the 
forest in the two Northwest States. But many 
of the sales directed by this·Congress 
pursuant to that law have been held up by 
subsequent environmental actions. The 
prqposal that the committee has made simply 
says that those sales would go ahead unless 
they involved places in which endangered 
species are actually found, in which case, 
substitute lands will take the;r place. 

141 Congo Ree. S 4875 (March 30, 1995) (emphasis added). Thus, 

the Senate's rejection of the Murray amendment can have no 

significance for this case. 

D. The Agencies' Interpretatjonls SU~PQrted By The 

Legislative Histor~. -- The district court also erred in finding 

that the legislative history of Section 2001(k) (1) supports its 
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interpretation of the scope of that section. A fair reading of 

the legislative history as a whole demonstrates that the only 

sure and certain intent of the entire congress was to require the 

Forest Service and BLM to address the continuing delay in the' 

completion of section 318 timber sales, either through award or 

through provision of replacement timber. Reliance on legislative 

history for establishing Congressional intent beyond that 

undisputed fact constitutes error. 

Section 2001 of Public Law 104-l9 was originally introduced 

as Section 307 of H.R. 1159, a bipartisan effort known as the 

Taylor-Dicks Amendment. What eventually became subsection 

2001(k) originally contained only the language of paragraph 

2001(k) (1), with 30 days provided for compliance. H.R. 1159, § 

307(il. The description of subsection 307(1) in the Report of' 

the House Appropriations Committee makes clear that subsection 

307(i) was intended "to release a group of sales that have been 

already sold under the provisions of section 318. * * * The 

harvest of these sales was assumed under the President's Pacific 

Northwest Forest plan * * * II 104 H. Rept. 7l. The provision's 

cosponsor I Representative Taylor, described the potential 

contract liability that this provision was designed to address, 

and that he believed the sales were previously approved for 

harvest. u 

1.2 aepresentative Taylor stated; 

Many of these sales were awarded to purchasers 
year£ ago; the government will have to pay tens of 

(continued ... ) 
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In the Senate, the language of section 2001 was modified to 

provide the current provisions for protection of nesting birds 

and to require alternative timber volume where timber contracts 

could not be released. While debating an alternative amendment 

sponsored by Senator Murray, Senator Gorton, the author ot 

section 2001, described subsection 2001(k) only as applying to 

section 318 sales.1~ Senator Hatfield, the Chairman of the 

12 ( ••• continued) 
millions of dollars in contract buyouts if these 
saies were cancelled. Other sales were auctioned 
years ago but never awarded, in SOme cases the 
agencies rejected bids well after the auction due 
to administrative reviews and delays and changing 
·standards. This is the case even though the 
preponderance of these sales were approved for 
harvest in the Record of Decision accompanying the 
Presid~nt's Pacific Northwest Forest Plan, as not 
jeopardizing the continued existence of any of the 
numerous species of wildlife considered by that 
plan. II 

141 Congo Ree. H 3233. 

Representative Taylor also made clear that the authors of 
section 307 worked with the Forest Service in drafting this 
section "to assure that these requirements are technically 
correct, and evaluating the Forest Service's technical and 
operational capability to meet the requirements of section 307," 
141 Congo Rec. H3232, and "to make sure that the amendment is 
drafted in a technically and legally sound fashion." 141 Congo 
Rec. H 32:l3. 

13 Senator Gorton stated: 

The second and third elements in both amendments 
have to do with option 9 and with so-called 
section 318 sales. section 318 was a part ot the 
Appropr~ations Act of 1990, designed to provide 
some interim help for the forest in two Northwest 
States. But many of the sales directed by this 
congress pursuant to that law have been held up by 
subsequent environmental actions. The proposal 
that the committee has made simply says that those 

(continued ... ) 
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Senate Appropriations Committee and the floor manager of the 

bill, also described senator Gorton's amendment only in terms of 

applying to section 318 sales: 

The Gorton amendment releases 375 million board feet of 
timber sales in western Oregon that were previously 
sold to timber purchasers. Most of these sales, 
originally authorized by the Northwest timber 
compromise amendment of 1989, were determined in the 
record of deciaion for President Clinton's option 9 
plan not to jeopardize the existence of any species. 
To ensure further protections, the Gorton amendment 
includes provisions prohibiting activities in timber 
sale units which contain any nesting threatened or 
endangered species. 14 

141 Congo Rec. S 4881. While the legislative history of ehe 375 

million board feet figure is unclear, the remaining references by 

Senator Hatfield confirm that he was referring to section 318 

sales .1S The "Northwest timber compromise amendment of 1989 11 

pursuant to which the sales were originally authorized, was 

Section 318, sponsored by Senator Hatfield. (E.R. ); see also 

141 Congo Rec. S 4881 (referring to 1989 compromise sponsored by 

Senators Haefie1d and Adams) . 

13 ( ••• continued) 
sales would go ahead unless they involved places 
in which endangered species are actually found, in 
which case. substitute lands will take their 
place. 

l41 Congo Rec. S 4875. 

14 In fact Senator Hatfield was apparently operating under 
a misunderstanding of the assumptions made in the ROD. The ROD 
did not conclude chat the sece10n 318 sales then in consultation 
on marbled murrelet would not jeopardi2:e its conti.nued existenc@.: 

is By some accounts, there were at the time Senator 
Hatfield made his remarks, approximaeely 400 million board feet 
of timber in western oregon previously offered but not awarded 
under section 318. (E.R. ). 
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Prior to conference between the House and Senate, the Forest 

Service provided Congress with an assessment of the effects of 

both the House and Senate versions. (E.R. ). In it, the Forest 

Service interpreted paragraph (1) of the House and Senate 

predecessors to 2001 (k) only as "requiring the award and release 

of all timber sale contracts subject to Section :318." rd. The 

Forest Service estimated that the provision would release 

approximately 270 to 300 million board feet that was proposed for 

cancellation or suspension. rd. at 5. 

The court, however, ignores this one consistent line of 

congressional intent, and has chosen to rely heavily on the 

Conference Report's description of 2001(k) (1) to support its 

interpretation that the statute releases all timber sales offered 

prior to the date of enactment within the area that allegedly had 

been encompassed by Section 318. Under the circumstances present 

here, the conference report description is not dispositive. As 

an initial matter, 11 {t]here are, we reoognize, contrary 

indications in the statute's legislative history. But we do not 

resort to legislative history to cloud a statutory text that 18 

clear. II Ratzlaf v. United States., 114 S. ct. 655, 662 (1994); 

Estate of McAlpine v. commissioner, 968 F.2d 459 (5th Cir. 1~92) 

("it is. after all, a statute that we are interpret.ing, not a 

conference report. ") guoting Prussner V. u. S., 896 F. 2d 2~8, 228 

(7th Cir. 1990) .16 

16 Moreover, aspects of this conference report are 
inconsistent with the language of the statute. Compare, alag, 

(continued ... ) 
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The conference report refelrred to the "geographic area 

encompassed by section 318" - - at best this is ambiguous, and 

under plaintiff's interprecation, conflicts with the plain 

language of the statute. Moreover, the language inserted into 

the Conference Report is at odds with numerous statements by 

legislators debating the bill. As Justice Scalia has observed, 

"[als anyone familiar with modern-day drafting of congressional 

committee report~ is well aware, their references * * * were 

inserted, at best by a committee staff member on his or her own 

initiative, and at worst by a committee staff member at the 

suggestion of a lawyer-lobbyist; and the purpose of those 

references was not primarily to inform the Members of Congre~B 

what the bill meant * * * but rather to influence judicial 

construction * * * .n Blanchard V'. Bergeron, 489 U.S. 67, 98-99 

(1989) (concurring opinion) . 

This warning should be heeded here, especially given that 

after the conference report wa;s issued, ,the sponsor of the 

legislation, Senator Gorton, reconfirmed that subsection 2001(kl 

applied to section 318 sales. The Conference Committee reported 

section 2001 as part of H.R. 1158, which was vetoed by the 

·president. After extensive negotiations and changes to other 

aspects of the rescissions bill, section 2001 was incorporated 

into H.R. 1944 with one cbange to subsection (k) extending the 

16 ( ••• continued) 
141 Congo Rec. 5050 (liThe only limitation on release of these 
sales is in the case of any threatened or endangered bird species 
with a known nesting site in a. sale unit U ) m.t.h 2001(k) (3) (IIIf 
for any reason a sale cannot be released or completed. .). 
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Secretaries' time for compliance from 30 to 45 days. Prior to 

the Senate vote on H.R. 1944, Senator Gorton described subsection 

2001(k) using the Forest Service's estimate in its effects 

statement that the provision would release 300 million board feet 

ot timber. l4l Congo Rec. S ~0464. Again, Senator Gorton 

described this provision only as intended to "release a g~oup of 

timber sales that have already been sold under the provisions of 

Section 318 of the fiscal year 1990 Interior and Related Agencies 

Appropriations Act. II Id. 

The COurt's extensive reliance (E.R. ) on statements made 

by Representative Taylor is misplaced. Taylor's statement that 

section 307(i) would release eection 318 timber sales and "others 

* * * offered in fiscal year 1991 and some more recently," 141 

congo Rec. H 3233, is noe disposieive. First, given that some' 

section 318 sales were awarded in fiscal year 1991 and later. 

because they were delayed by litigation and administrative 

action, Representative Taylor's stat9ment may have intended to 

simply encompass later-awarded section 318 timber sales. (E.R. 

) . Second, later statements by Representative Taylor, after the 

President announced that he would veto the rescissions bill, 

speak only in terms of the remaining section 316 timber 6ales: 

For instance, the section 318 timber, it is in 
Washington and Oregon, this area has already met all 
the environmental requirements. This is green timber 
but it haa not yet been released. It has been waiting 
since 1990, over 5 years. And this meets all the 
environmental requirements, and it meets, it has 
already been approved to move, but it has been held up 
for over 5 years while people in Washington and Oregon 
are without jobs. 
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141 Congo Rec. H 5558. See alao 141 Congo Rec. H 5559 

(reiterating his reference to ','section 318 timber that has been 

approved.") Thus, even if the statement relied on by court 15 

regarded as indicating a class of timber sales broader than the 

remaining section 318 sales, Che courC's reliance on chose 

remarks are misplaced. The "remarks of a single legislator who 

sponsors a bill are not controlling in analyzing legislative 

higtory," Consumer Product Safety Comm'n V. GTE Sylvania. Inc., 

447 U.S. 102, ll8 (1980), especially where, as here, the single 

legislator has issued conflicting remarks. 

The court also erred in giving any weight to a letter 

written to the Secretaries, by several members of Congress on the 

day the legislation was enacted, as evidence that Congr~ss 

intended subsection 2001(k) to apply to all of Washington and, 

Oregon. A post-enactment letter, signed by six legislators, is 

entitled to little, it any weight. post-hoc legislative history 

generaliy is entitled to little weight I particularly wher~ it 

represents the views of only one or a few legislators. See 

Consumer Product Safety Comm'n v. GTE sylvania. 'Inc .• 447' U.S. 

l02, 118 (1980) i Montana Wilderness Ase'n v. U.S. Forest Service, 

655 F.2d 951, 956 & n.B (9th Cir. 1991), cart. denied, 455 U.S. 

989 (1982). Moreover, off-the-record correspondence is not to be 
. '--~ 

attributed to Congress as a whole. Montana Wilderness Ass'n at 

956 n.10. Also, the fact that Senator Hatfield, the chairman of 

the Senate Appropriations Committee - the committee from which 

the legislation arose - did not sign the letter is significant. 
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Indeed, as demonstrated above, Senator Hatfield's interpretatiori 

of the scope of Section 2001(k) (l) is at odds with the 

interpretation set out in the post-enactment letter. The failure 

of the authors of the letter to have their explicit 

interpretation included in any of Che legislative committee 

reports on the legislation cannot be cured by the publication of 

a post-enactment letter. 

Finally, nowhere in the legislative history is there any 

explicit reference that section 318 was intended to mean the 

actual State~ of Wa~hington and Oregon. In fact nowhere does the 

legislative history explain just what was the geographic scope of 

the area originally covered by section 318. The absence of any 

references to the States of Washington and Oregon in connection 

with the release of sales under section 2001(k) strongly 

undercuts plaintiff's proffered interpretation. 

E. To the Extent that The Language Of The Act IS Deemed 

Ambiguous. The District Court Erred in Failing TO Defer to the 

Agencies' Inte~retation of the Statute. The error of the 

court's interpretation of the statute is further highlighted by 

the Agencies' contemporaneous interpretation of the meaning of 

"subject to Section 318." IIJudicia.l deference to reasonable 

interpretations by an agency of a statute that it administers is 

a dominant, well settled principle of feder~l law." National 

Railroad Passenger corporation v. Boston & Maine Corp., 503 U.S. 

407, 417 (1992), citing K Mart Corp. V. Cartier. Inc., 486 U.S. 

281, 292-293 (1988); Pauley v. BethEnergy Mines, Inc., 501 U.S. 
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680, 696-697 (1991); Chevron U.S.A., Inc. v. Natural ResourGes 

Defense Council, Inc., 467 U.S. 822 (1984). The agency's 

interpretation need not be the only possible interpretation in 

order to warrant deference. In Good Samaritan Hospital y. 

Shalala, 113 S.Ct. 2151, 2156 (1993), the COurt stated: 

In the circumstances of this caS9. where the 
agency's interpretation of a statute is at least 
as plausible as competing ones, there is little if 
any reason not to defer to its Gonstruction. We 
should be especia1ly reluctant to reject the 
agency's current view which, as we see it. so 
closely fits 'the design of the statute as a whole 
and * • ~ its object and policy * * *.' / 

citing Crandon v. United States, 494 U.S. 152, 158 (1990); See 

also, Mt. Diablo Hospital v. Shalala, 3 F.3d 1226 (9th Cir. 

1993). The district court's rejection of the Secretari~s' 

interpretation violates these well-established, and long-held 

judicial precepts. The court erred in refusing to grant any 

deference to the agencies' interpretation of the scope of Section 

2001 (k) (1) . 

In the' Agencies' Interpretation, the agencies in charge of 

implementing Section 200~(k) detail the rationale supporting 

their interpretation that the statute applies solely to section 

31.8 sales. (E.R.). As the agencies explain, section 318 sales 

have been the subject of extensive and fierce debate in Congress 

and the Courts. Such sales are well-known and constitute a 

discrete set of sales known to have been developed based on 

specific ecological criteria and ~ubject to expedited judicial 

review procedures developed by Congress. Id. In fact, Congress 

used section 318 as a model in drafting much of section 2001. 
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Compare (subsections .2001(f) (1)-(7)' ~ (subsections .118 (g) (1.)­

(3). congress had specific knowledge of the extent and 

circumstances causing the delays in completing section 318 salee 

through the quarterly reports from the agencies prepared pursuant 

to subsection ~18(h). It was the agencies' understanding that, 

consistent with the overall framework of the statute, subsection 

2001(k) addressed resolution of this discrete set of remainin~ 

318 sales. This understanding is unambiguously reflected in the 

Forest Service's effects statement on the proposed legislation 

that was transmitted to Congress and then used by members of 

Congress in their floor statements and debates. (E. R. ) 

(interpreting paragraph 1 of the House and Senate predecessors to 

2001(k) as nrequiring the award and release of all timber sale 

141 032 

contracts subject to Sectign 318"} . 

The ag'encies' interpretation is consistent with, and gives 

meaning to, the overall purpose of the statute. An analysis of 

section 2001 as a whole reveals that Congress intended to reach 

1 
an accommodation between expediting the release of timber while 

acknowledg~ng the overall forest planning strategies that have 

taken years to develop and puc into place. 1
' subsection 2001(d) 

expressly directs expedited implementation of the Pacific 

17, For example, in connection with salvage sales, while 
the Act provides an expedited procedure for proceeding with such 
sales, at the same time, the Act expressly authorizes the 
Secretary to consider the environmental effects of any salvage 
timber sale, the effects On threatened or endangered species, and 
consistency with any man~gement-plans standards and guidelines. 
including those set forth in the Forest Plan. See Subsection 
2001(C)i see also 141 Congo Rec. S 488l. 

31 



11/08/95 WED 16:26 FAX 2025144240 ENRD APPELLATE ~033 

Northwest Forest Plan. See Subsection 2001(d). The Forest Plan 

consists of extensive standards and guidelines and land 

allocat~ons that comprise a comprehensive ecosystem management 

strategy, designed to accommodate the need for sustained yield of 

timber and prot@ction at forest resources. 16 Section 318 sales 

were considered in development of the Forest Plan. l9 Applying 

subsection 2001(k) to release section 318 sales as contemplated 

by the Forest Plan allows the 9xpedited release of millions of 

board feet of timber20 without undermining forest planning 

strategies. 

'Under the court's expansive interpretation, the Secretaries 

have now been required to release of "all previously o!!ered sales 

from the states of Washington and Oregon without conformance with 

any environmental laws or forest planning documents. This 

wholesale release of sales, if not reversed by this Court, could 

potentially requi~e replanning of the Forest Plan which 

19 ROD at 3-4 (Ex. B). The two primary categories of land 
allocations in the Forest Plan include (1) "Reserve Areas" within 
which possible timber sales and related ground-disturbing 
activities are severely limited or prohibited and (2) remaining 
unreserved areas designated as Matrix, in which programmed timber 
harvest may go forward subject to restrictions intended to 
preserve conservation objectives. ROD ~t 6-11. 

19 The legislative history confirms that Congress 
understood that sales to be released under subsection 2001(k) had 
already undergone environmental review and would that their 
relea5e would be consistent with the Forest Plan. See 141 Congo 
Rec. H 3233 (statement by cosponsor Representative Taylor 
explaining his understanding that the ~reponderance of the sales 
had been approved for harvest in the ROD for the Forest Plan); 
see also 104 H.Rept. 7l (harvest of sales was assumed under 
Porest Plan); 141 Congo Ree. S 4881. 

20 See e.g., Zielinski Dec., Ex. D. 
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contemplated that such sale6 would conform to the planning 

documents as amended by the April 24,1994 ROD. Such a result 

runs contrary to congress's clearly expressed intent in section 

~034 

2001(d) that the Forest Plan be expeditiously implemented and J 
must be rejected. 

Given the strong rationale enunciated by the agencies in 

support of their interpretation of subsection 2001(k) to apply to 

remaining section 318 sales, the agencies' interp4etation is 

entitled to deference and should not be rejected in favor of 

plaintiff's self-serving and potentially destructive 

construction. ~ Udall v. Tallman, 380 U.S. 1, 16 (1965); 

Alcarez v. Block, 746 F.2d 593, 606 (9~h Cir. 1984) ("[d]eference 

requires affirmance of any interpretation within the range of 

reasonable meanings the words permit, comporting with the 

statute's clear purpose"). 
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CONCLUSION 

For the foregoing reasons, the district court's permanent 

injunction and grant of decalartory relief should be reversed. 
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STATEMENT OF RELATED CASES 

Currently pending before this Court is an appeal by proposed 

intervenors, Oregon Natural Resources Council, et al., from the 

district court's denial of intervention on this issue. The 

appeal is No. 95-36038. On November 6, 1995, the appellants in 

that case filed an emergency motion to expedite and consolidate 

No. 95-36038 with this appeal. 
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