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1 Michael E. Haglund, OSE 77203
5 Scott W. Horngren, 0SB 88060
Shay S. Scott, 0SB 93421
3 HAGLUND & KIRTLEY
Attorneys at Law
4 1800 One Main Place
101 S.W. Main Street
c Portland, Oregon 97204
(803) 225-0777
6 Attorneys for Scott Timber Co.
7
8 IN THE UNXTED STATES DISTRICT COURT
? FOR THE DISTRICT OF OREGON
10 NORTHWEST FOREST RESOURCE )
17 COUNCIL, an Oregon )
corporation, )
)
12 Flaintiff, ) NO. 95-6244-HO (Lead)
) No. 95-6267-H0O (¢onsoclidated)
13 v )
1e ) SCOTT TIMBER CO.’'S
DANJEL R. GLICKMAN, in his ) MEMORANDUM IN SUPPORT OF
15 capacity as Secretary of ) NFRC’'S MOTION FOR FURTHER
Agriculture, RBRUCE BARRBRITT, in ) CLARIFTCATION OR ENFORCEMENT
16 his capacity as Secretary of ) OF THE COURT'S OQOCTOBER 17
Interior, ) INJUNCTION '
)
17 Daefendants.
18
13 Plaintiff Scott Timber Co. joins in NFRC’s Third Motion
20 for Summary Judgment for Clarification that tlie timber sales
21 enjoined or voluntarily withdrawn because of sdbsequent
22 litigation are released under the terms of Pub. L. No. 104-19
23 § 2001(k), 109 Stat. 194, 246 (1995). Scott Timber Co. was a
24 succesaful high bidder at auctions for the First, Last, Nita,
25 gouth Nita, Cowboy, and Boulder Krab Timber Sales. The Boulder
26 Krab Sale, like the other sales. was not awarded because of
HAGLUND & KIRTLEY
ATTORNEYS AT LAW
ONE MAIN 1
: AT
Page 1 - SCOTT TIMBER CO.'S8 MEMORANDUM IN TELEPHONE (303) 3220777

SUPPORT OF NFRC’'S MOTION SWH\awhk&998
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1 litigation. However, the Forest Service in eaxrly November
2  awarded the Boulder Krab Sale and Scott.Timber Co. does not
3 believe there is any distinction between the Boulder Krab Sale
4 and the other sales that the Forest Service continues to
5 withhold. Scott Timber Co. remains ready to accept award of all
& of these timber sales and wants the sales released so they can be
7 completed by September 30, 1996 when the protections of the
8 TResciggions Act expire. See Daclaration of Allyn Ford attached
9 to the Declaration of Scott W. Horngren.
10 Dated this & ay of November, 1995.
11 HAGL & KIRTLEY
12 i
13 By a
Scgtt W. Horngrenlz‘ g/ —
14 Attorneys for Plaintifrf
) Scott Timber Co.
15
16
17
18
19
20
21
22
23
24
25
26
HAGLUND & KIRTLEY
ATTORNEYS AT LAW
ONE MAIN FLACE
" 101 3.W. MAKY, SUTTE 1800
PORTLAND, OREGON 97204
Page 2 - SCOTT TIMBER CO.'S MEMORANDUM IN TELTPHONE (503) 225-0777

SUPPORT OF NFRC’S MOTION SWH\awhk6995
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1 CERTIFICATE OF SERVICE

o

I hereby certify that I served the foregoing SCOTT

3 TIMBER CO.’S MEMORANDUM IN SUPPORT OF NFRC’'S MOTION FOR FURTHER
4 CLARIFICATION OR ENFORCEMENT OF THE COURT’S OCTOBER 17 INJUNCTION
5 on the following parties: .
6 Mr. Mark C. Rutzick VIA REGULAR MAIL
500 Pioneer Tower
7 888 S.W. Fifth Avenue
Portland, OR 97204-2089
8 Attorney for Plaintiff NFRC
b Ms. Lois J. Schiffer VIA FAX AND FEDERAL EXPRESS
Ms. Michelle I,.. Gilbert
10 Ms. Ellen Kohler
U.S. Department of Justice
11 Env. & Nat. Res. Div.
601 Pennsylvania Avenue, N.W., Suite 5000
12 Washington, D.C. 20044-0663 -
13 Attorneys for Defendants
Ms. Patti A. Goldman VIA FAX AND FEDERAL EXPRESS
14 Mr. Adam J. Berger :
M=2. Kristen J. Boyles
15 Sierra Club Legal Defense Fund
705 Second Avenue, Suite 203
16 Seattle, WA 98104
17 Ms. Marianne Dugan VIA REGULAR MAIL
Ms. Deborah N. Mailander
18 Western Environmental Law Center
1216 Linceln €treet
19 Eugene, Oregon 97401
20 Attorneys for Defendant-Intexrvenors
21 by serving a true and correct copy thereof to sald parties by the
5 weans indicated and on the date stated below.
2
23 DATED NovemberéZ‘AQ 1995, )
24 éﬁ /)A\
25 Sdott W. Horngraﬂ ==
Counsel for Plaintiff
26 Scott Timber Co.

Page 3 - SCOTT TIMBER CO.'’'S MEMORANDUM IN
SUPPORT OF NFRC’S MOTION

HAGLUND & KIRTLEY
ATTORNEYS AT LAW

ONE MAIN PLACL

101 2. W. MAIN, SUTTE 1860
PORTLAND, QREGON 971204
TELEPHONE (303) 2250777

SWH\swhk69895
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1 Michael E. Haglund, OSB 77203
2 Scott W. Horngren, OSB 88060
Shay 8. Scott, 0SB 93421
‘3 HAGLUND & KIRTLEY
Attorneys at Law
a 1800 One Main Place
101 S.W. Main Strxeet
5 Portland, Oregon 97204
(503) 225-0777
6 Attorneys for Proposed Intervenor Vaagen Bros. Lumber, Inc.
, .
8 IN THE UNITED STATES DISTRICT COURT
J FOR THE DISTRICT OF OREGON
10 NORTHWEST FOREST RESQURCE )
11 COUNCIL, an Oregon } No. 95-6244-HO (Lead)
corporation, ) No. 95-6267-HO (consoclidated)
) .
12 Plaintiff, ) PROPOSED INTERVENOR VAAGEN .
13 ) BROS. LUMBER, INC.’S
. ) MEMORANDUM IN SUPPORT OF
14 ) NFRC’S MOTION FOR FURTHER
DANIEL R. GLICKMAN, in his ) CLARIFICATION OR ENFORCEMENT
15 capaclty as Secretary of ) OF THE COQURT’'S OCTOBER 17
Agricultura, BRUCE BABBITT, in ) INJUNCTION
16 his capacity as Secretary of )
Interior, )
)
17 Defendants.
18 1., INTRODUCTTON.
139 Proposed Intervenor-plaintiff, vaagen Bros. Lumber,
20 Inc. ("Waagen") joins and supports plaintiff NFRC’s Motion for
21 Further Clarification or Enforcement of the Court’s QOctobexr 17
22 Injunction and requests an expedited decision on the motion as it
23 pertains to the Gatorson Timber Sale.
24 The government has failed to releage the Gatorson
25 Timber Sale ("Gatorson Sale") as required by the terms of the
26 court’s October 17 injunction and Section 2001 (k) of Public Law
HACLUND & KIRTLEY
ATTORNEYS AT LAW
ONE MAIN PLACE
’ PORTLAND, OREGON, 57204
Page 1 - PROPOSED INTERVENOR VAAGEN BROS, TELEPIONE (S03) 1240777

MEMORANDUM IN SUPPORT SWH\8swhk6966
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1 No. 104-19, the Emergency Salvage Timber Sale Program. Vaagen,

2 to whom the Forest Service awarded a contract to harvest the

3  Gatorson Sale, seeks clarification that the requirements of

4 Sectiom 2001(k) (1) to release the sales "notwithstanding any

5 other provision of law" means that the National Environmental

6 pPolicy Act is no lenger applicable to the Gatorson Sale and that
7 further environmental analysis is not needed prior to

8 reinitiation of harvest on the sale.

9 While the defendants dispute that Section 2001 (k) (1)

10  applies to eastside national forests, federal defendants

11  apparently concede that the Gatorson Sale ﬁust be released given
%2  this Court’s October 17 injunction and the Ninth Circuit denial
13 of an emergency stay pending appeal. See Defendantg’ Response to
14 NFRC's Two Motions Seeking Release of 11 Sales Subject to
15 Injunction or Other Court Orders (Fed. Defs. Mem.) at p. 12 and
16 16. Although the passage of time is of little consequence to the
17 attorneys, to Vaagen and its employees it may mean the difference
18 Dbetween survival and unemployment or mill closure. As explained
19 below, because of Vaagen's severe financial situation and the
20  impending winter weathexr, Vaagen respectfully redquests that this
21 Court enter a written declaration regarding NRFC’'s motion
22 pertaining to the Gatorson Sale prior to the December 12 hearing

23 go that Vaagen can proceed with the sale as soon as possible.:

24

! vVaagen has moved for an order releasing the Gatorson Sale
25 from the eastexn district of Washington where the sale is
located, and asked the ecastern district of Washington for an
26 expedited decision on its motion following a decision from this
) HACLUND & KIRTLEY
AYTORNEYS AT LAW
ONE MAIN PLACE

101 5.W. MAIN, SUITE 1800
PORTLAND, OREGON 97204

Paga 2 - PROPOSED INTERVENOR VAAGEN BROS. . TELEPHONE (503) 336-0777
MEMORANDUM IN SUPPORT SWH\awhk6966
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1 II. A BRIEF HISTORY OF THE GATORSON SALE.
2 The Forest Service awarded Vaagen the Gatorson Timber
3  Sale in March 1993. The Gatorson Zale is located in the Colville
4 National Forest in Washington. Access to the logs from the
5 @atorson Sale is a critical factor that will detexmine whether
6 Vaagen’'s mills in Colville and Republic, Washington continue to
7 operate or are shutdown. See Declaration of Robert Heater
8 (Heater Dec.), Declaration of Duane Vaagen (Vaagen Dec.), and the
2 Declaration of Robert Beckley (Beckley Dec.). Vaagen Bros.' log
10 yard at the Republic mill is so depleted that Vaagen is only able
11 to deliver logs sufficient to run the Republic mill ten to twelve
12 days ahead. Vaagen Dec. at § 2. The log yard at Colville faces
13 a similar shortage. Id. A year ago, the two mills employed 485
14  employees. Vaagen Dec. at § 3. Currently, the two mills employ
15 310 employees. Id.
16 The Gatorson Sale was challenged by Mitchell Smith, an
17 outdoor enthusiast who recreates in the Colville National Forest
18 and owns a cabin near the sale area. Intervenor Oregon Natural
19 Resources Council’s Opposition to NFRC’S Supplemental Memorandum
20  in Suppoxt of Its Third Motion for Summary Judgment and NFRC'S
21  Motion for Further Clarification (ONRC Opp.) at 12. Mr. Smith
22 alleged the Forest Service's offering of the Gatorson Sale failed
23  to comply with the National Environmental Policy Act (NEPA) and
24
Court. Aside from Vaagen’s xequest for an expedited decision,
25 the prccedural approach is similaxr to that adopted by Judge Dwyer
: 89-160-WD, attached to
26 NFRC's Notice of Flllng' dated November 6, 1995, CR 221.
HAGLUND & KIRTLEY
ATTORNWSATMW
ONE MAIN FLACE
J FORTLAND, OREGON 97204
Page 3 - PROPOSED INTERVENOR VAAGEN BROS. TELYPRONE (503) 2250777

MEMORANDUM IN SUPPORT SWH\awhk6966
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1 the Washington State Wilderness Act (WSWA).? Smith filed suit
2 in the United States District Court for.the Eastern District of

3 Washington. @Smith v. United States Forest Service, ¢Civ,

4 No. 93-0178-JLQ. ‘

5 The district court initially entered a preliminary

6 injunction enjoining the sale. Ultimately, the district court
7 entered summary judgment for the Forest Sexrvice and Vaagen

8 rejecting both Smith’s NEPA and WSWA claims. In its ozrder, the
9 district court allowed harvest of three units "pending appeal."
10 Thesa units were harvested by Vaagen pursuant to the timber sale
11 contract. Vaagen Dec. | 7.
12 : Upon -reaching the merits, the Ninth Circuit Court of
13  appeals upheld the district court’s WSWA ruling, reversed the
14  district court‘s NEPA ruling, and remanded the case to the

15 district court. Ninth Circuit Mandate attached as Exhibit A.
16  The harrow holding of the Ninth Circuit was that the NEPA

17  documents prepared for the Gatorson Sale did not adequately

18 analyze the affect of the sale on a roadless area. Smith v.

19  United States Forest Service, 33 F.3d 1072, 1079 (9th Cir. 1994).

20  The appellate panel expressly declined to require preparation of

21  an environmantal impact statement as sought by Smith. The court

22

* Mr. Smith’s NEPA claim dealt with the roadless character
23  of the Gatorson Sale area and did not challenge the conclusion of
the Forest Supervisor that the Gatorson Sale will have no
24  significant impact on soil quality, water quality, vegetation,
wildlife and fishery resources, recreational value, and scenic

25 quality. Smith v. United States Forest Service, 33 F.2d 1072,
0g 1078 (°th Cir. 1994). .

108 3. W. MAIN, JUITE L300
PORTLAND, OREGON 97204

Page 4 - PROPOSED INTERVENOR VAAGEN BROS. TELEPHONE (503) 2280777
MEMORANDUM IN SUPPORT ' SWH\ swhk6966
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1  decided to "leave to the agency the decision of how best to
2 comply with NEPA and its implementing regulations." Id.

3 - Upon issuance of the appellate court’s mandate and
4 written opinion, the district court issued the following

5  judgment:

6 IT IS HEREBRY ORDERED AND ADJUDGED THAT;:
7 1. This Court’s Judgment of December 13,
8 1993 is vacated.
2, Plaintiff is granted judgment, in part,
9 in accordance with the opinion of the
Ninth Circuit Court of Appeals,
10 published at 33 F.2d 1072 (9th Cir.
19%4).
11
3. Plaintiff’s remaining c¢laims are
12 dismissed with prejudice.
13 4. This action is remanded to the
defendant, U.S. Forest Service for
14 . proceedings in accordance with the
15 opinion of the Court of Appeals.
16 Judgment of March 30, 19295, attached as Exhiblit 14 to ONRC Opp.
17 Neither the Ninth Circuit Mandate nor the district
18 court judgment is in the form of an injunction. Rathexr, the NEPA
15 issue wasg remanded to the agency for further proceedings. The
éo judgment did not require cancellation of the Gatorson Sale and
5 the Forest Sexvice contends the contract is in effact. Vaagen
1 v
23 Dec. § 8. However, the Forest Service has not yet prepared and
53 distributed for comment either a revised environmental asseasment
2a or an environmental impact statement.
25 7
26
HAGLUND & KIRTLEY
ATTORNEYS AT LAW
ONE MAIN FLACE

Page 5 - PROPOSED INTERVENOR VAAGEN BROS. TELEPHONE ($13) 2250777
MEMORANDUM IN SUPPORT SWH\swhk6966
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1 ITIT. SECTYON 2001 (k) AND THIS COURT HAVE MANDATED THE_TMMEDTATE

2 RELEASE OF THE GATORSON SALE FOR HQRVEST.

3 The court’'s Octoper 17, 1995 6rder requires Secretary

. of Agriculture Glickman to release on or before Qctober 25, 1995,
5 all timber sale contracts offered or awarded between October 1,

c 1990 and July 27, 1995, in any national foregt in Oregon and

” Washington, with the exception of sale units in which a

8 threatened or endangered bixd species is known to be nesting.

9 Although no threatened or endangered bird species is nesting

10 within the Gatorson Sale, the Forest Service has not released the
11 Gatorson Sale. In its November 8, 1995 compliance report, the

13 Forest Service Informs the court that the agency is “awaiting

13 determination of legal course of action under Smith v. USFS, i
1 94-0178-JLQ." Federal defendants’ November 8, 1995 Compliance
15 Report, Fourth Declaration of Jerry Hofer at p. 2, CR 230.

16 The.defendant's position that further agency or court
17 action is needed before the Gatorgon Timbar Salae is releaged to
18 Vaagen demonstrates a fundamental misunderstanding about the

19 pesture of the Smith litigation, the congressional intent
20 embodied in Section 2001(k), and this court’s'order of
21 October 17, 1995. The lone issue left unresolved by the Ninth
92 Circuit in Smith was NEPA compliance. After remand, the dis;rict
23 court dismissed all of plaintiff’s claims and remanded the matter
,4 OP the NEPA claim to the Forest Service "for proceedings in
o5 accordance with the opinion of the Court of Appeals." Exhibit 14
26 to ONRC Opp. Before the Forest Service completed any NEPA

ATYGRNEYS AT LAW .
. o S AT, ST 1200

Page 6 - PROPOSED INTERVENOR VAAGEN BROS. TELLFRONE (503) 2250777

MEMORANDUM IN SUPPORT SWH\ 2whk6966
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1  analysis, however, Congress enacted Pub. L. No. 104-19,
2  Ssection 2001(k). Section 2001(k) directs the Forest Service to
3 release the Gatorson Sale immediately notwithstanding this
4 agency’'s compliance with NEPA.
5 A. Congress Expreassly Directed the Foregt fervice to
elease the Gatorson Sale Re ess
6 Compliance. '
7 Section 2001(k) of Pub. L. No. 104-19, addressed the
8 fate of timber sales like the Gatorson and directs the Forest
2 service "(n]otwithstanding any other provision of law . . . to
10  award, release, and permit to be completed in fiscal years 1995
11  and 1996 . . . all timber sale contracts offered or awarded
®
12 before that date in any unit of the National Forest System
13  gsubject to section 318 of Public Law 101-121." Pub. L.
14 No. 104-19, § 2001(k), 109 Stat. 194, 246 (1895%). Congrese
15  specifically directed that sales are to be released without
16 change to the originally advertised terms, volumes, and bid
17 prices. Id. Section 2001(k) provides for one and only exception
18 to this congressional mandate -- sale units where threatened or
19 endangered bird species are "known to be nesting." Id.
20 Subsections (2) and (3) requires the Forest Service to provide
21  replacement volume in the event a sale unit contained a
22 threatened or endangered bird species "known to be nesting."?
23 -
3 gection 2001(k), reads in full as follows:
24 (k) AWARD AND RELEASE OF PREVIOUSLY OFFERED AND
- UNAWARDED TIMBER SALE CONTRACTS. -
(1) AWARD AND RELEASE REQUIRED. - Notwithstanding any
26 other provision of law, within 45 days after the date of the
HAGLUND & KIRTLEY
ATTORNEYS AT LAW
ONE MAIN PLACE
: PORTLAND, OREGAN 57204
Page 7 - PROPOSED INTERVENOR VAAGEN BROS. TELEPHONE (503) 125-0777

MEMORANDUM IN SUPPORT SWH\awhk6966
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1 The unambiguous congressional intent of Section 2001 (k)
2 was to temporarily suspend, through September 30, 1996, the

3 underlying body of statutory law which typically govern the sale

4 of federal timber and the administration of timber sales.

5 Ssection 2001(k) acts to replace this body of statutory law with a
6 new environmental standard--no sales units are to be released

7 where a threatened or endangered bird species is known to be

8 nesting. NEPA is among the body of statutory law amended by

9 section 2001 (k).

10 1. Section 2001(k)’s "notwithstanding any other

provisions of law" precludes further application
11 of NEPA to the Gatorson Sale.

12 The plain language of Section 2001(k) is controlling on

13 the application of NEPA to the CGatorson Sale. Section 2001 (k)

14

enactment of this Act, the Secretary concernad shall act to

15  award, release, and permit to be completed in fiscal years 1995
and 1996, with no change in originally advertised terms, volumes,

16  and bid prices, all timber sale contracts offered or awarded
before the date in any unit of the National Forest System or

17 district of the Bureau of Land Management subject to § 318 of
Public Law 101-121 (103 Stat. 745)., The return of the bid bond

18 of the high bidder shall not alter the responsibility of the

19 Secretary concerned to comply with this paragraph.

(2) THREATENED OR ENDANGERED BIRD SPECIES.--No sale
20 unit shall be released or completed under this subsection if any
threatened or endangered bird species is known to be nesting
21  within the acreage that is the subject of the sale unit.

22 (3) ALTERNATIVE OFFER IN CASE OF DELAY.--If for any
reason a sale cannot be released and completed under the terms of
23 this subsection within 45 days after the date of thae enactment of
this Act, the Secretary concerned shall provide the purchasexr an
24  equal volume of timber, of like kind and value, which shall be
subject to the terms of the original contract and shall not count
25 againgt current allowable sale guantities.

26 Pub. L. No. 104-19, § 2001(k), 109 Stat. 194, 246 (199%).

HAGLUND & KIRTLEY
ATTORNEYS AT LAW

ONE MAIN PLACE

10t S.W. MAIN, SUITE 1800
PORYLAND, OREGON 37104

Page 8 - PROPOSED INTERVENOR VAAGEN BROS. TELEPHONE (303) 2250777
MEMORANDUM IN SUPPORT SWE\awhk6966
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1 directs thae Foreet Service to release certain timber sales within
2 45 days from the date of enactment "[n]otwithstanding any other
3 provision of law," unless a threatened or endangered bird species
4 is known to be nesting within a sale unit. Nothing in the
S wording or structure of Section 2001(k) works Lo cast any
6 ambiguity on the literal meaning of the clause "notwithstanding
7 any other provision of law." As statutory law, NEPA is included
8 within the meaning of "[n)otwithstanding any other provision of
9 law." See In re Hokkaido Fisheries Co., Ltd., 506 F. Supp 631,
10 632-34 (D. Alagska 1981). Thus, if the Forest Service did not
11 comply with NEPA by 45 days after the date of enactment, NEPA no
12  longer applied to the Gatorson Sale. .
13 2. The legislative historv of Section 2001 (k)
supports the literal meaning of "motwithatanding
14 any other provisgion of law”".
15 The Conference Committee Report that accompanied
16 Section 2001(k) ‘s parent bill, H.R. 1158, states
17 [flor sales in Section 318 areas, the bill
contains language which deems sufficient the
18 documentation on which the sales are based,
and significantly expedites legal actions and
19 virtually eliminates dilatory legal
challenges. Environmental documentation,
20 analysis, testimony, and studies concerning
each of these areas 1ls exhaustive and the
21 sufficiency language is providaed so that
5 sales can proceed.
23 H. Conf. Rep. No. 104-124, 104th Cong., lst Sess. 136 (May 16,
24 1995), NFRC Exhibit 1 at p. 4. The legislative history supports
- the argument that further environmental documentation and
26
HAGLUND & KIRTLEY
. ATTORNEYS AT LAW
ONE MAIN I'LACE
i PORYLARD, OREGON $7204
Page 9 - PROPOSED INTERVENOR VAAGEN BROS. TELEPHONE (503) 235-0777

MEMORANDUM IN SUPPORT SWH\swhké566
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1 analysis under the National Environmental Policy Act is not

2  necessary to proceed with the Gatorson Sale.

3 B. Because Section 2001(k) Creates A Clear and Unaveidable
. Conflict With NEPA, NEPA Must Yield.

5 Section 2001 (K) requires the release of qualifying

¢ timber sales within 45 days of the date of enactment. This

” mandatory, fixed timeline is precisely the type cf statutory.

8 provision which the Supreme Courxt holds creates a clear and

o unavoidable statutory conflict that requires NEPA to yield.

10 In Flint Ridge Development Co. v. S8cenic Rivers

11 Association of Oklahoma, 426 U.S. 776 (1976), the Supreme Court
12 concluded that Section 102 of NEPA recognizes that where a clear
13 and unavoidable conflict in statutory authority prevents NEPA

14 compliance, NEPA must yield. Id. at 788. The conflicting

15 statute in Flint Ridge Development required that private real

16 estate developers marketing unimproved subdivision tracts file
17 disclosure statements with the Department of Housing and Urban
18 Development (HUD) setting out information to protect prospective
19 purchasers. Under the Disclosure Act, complete and accurate
20 disclosure statements filed with the Secretar¥ of HUD
21 automatically became effective on the 30th daykif not already

22 approved by the Secretary. When HUD did not prepare an

23 environmental impact statement before Flint Ridge Development’s
54 disclosure statement became final, an envirpnmental group brought
o5 suit alleging HUD’s failure to prepare amn EIS violated NEPA,

26

HAGLUND & KIRTLEY
ATTORNEYS AT LAW

ONE MAIN PLACE

101 S.3%. MAIN, SUITE 1800
FORTLAND, OREGON 97104

Page 10 - PROPOSED INTERVENOR VAAGEN BROS. TELEPHONE (503) 225-0777
MEMORANDUM IN SUPPORT SWH\SWhk6966
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1 The Supreme Court held that Congress’ unqualified

2 requirement that accurate and complete disclosure statements be

3  approved by HUD within 30 days of filing created a clear and

¢  ynavoidable conflict with NEPA that required NEPA to yield. NEPA
5 compliance, reasoned the Court, could not be achieved within the
& 30-day time limit. Any contrary reconciliation of the two

7 statutes wrxote the Supreme Court, would grant the Secretary of

8 HUD a "power not conferred by statute" and "contravene the

2 purpose of the 30-day provision." Id. at 790-91.
10 The statutory duty that the Emergency Salvage Timber
31 sale Program in Section 2001(k) imposes on the Secretary of
12  agriculture--to release the Gatorson Sale within 45 days-- is the
13  same type of mandatory duty imposed on the Secretary of HUD by

la the conflicting statutory provigsion construed in Flint Ridge
15 Dpevelopment. As was true for the Secretary of HUD in Flint Ridge
16 Development, the Secretary of Agriculture must parform his
17 statutory duty (release of the Gatorson Sale) regaxrdless of
18 whether he has complied with NEPA. The short time line to comply
19 with the statutory release duty makes NEPA compliance impossible
20  for all practical puxposes. This was also the case in Westlands
21 Water Dist. v. Nat. Res. Def. Council, 43 F.3d 457, 460 (5th Cir.
22 1994). In Westlands, the court held that the Central valley
23 Project Improvement Act which required the Secdretary of Interior
24  to deliver a specified amount of water to wetlands in the Central
25 Valley " [ulpon enactmeﬁt of thig title" created an irreconcilable
26  conflict with NEPA. Given Sectionm 2001 (k)’s charge that the
- 101 5.W, MAIN, SIIN'TE 1300

Page 11 - PROPOSED INTERVENOR VAAGEN BROS. TELEFHONE (S03) 2254777

MEMORANDUM IN SUPPORT SWH\swhk6966
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1 Gatorson Sale be released within 45 days of enactment, NEPA must

2 vyield to prevent what otherwise would be a clear and unavoidable
conflict. Westlands, 43 F.3d at 460 ("An irreconcilable conflict
is created if a statute mandates a fixed time period for

3
4
$ implementation and this time period is too short to allow the
6 agency to comply with NEPA").*

7

IV. CONCTUSION.
8 For the reasons stated above, Vaagen Bros.’ request
9 this court declare the Section 2001 (k) applies to the Gatorson

10  Timber Sale.

11 ‘ Dated thisczgnﬂkday of Novembeg, 1995
12 : HAGLUND g KIRTLEY
13 n/
(4
Scgtt Horngren
15 Attorneys for Proposed
Intexrvanor Vaagen Bros.
16 Lumber, Inc.
17

4 ONRC’'s reliance on Alagka Wilderness Recreation & Tourism
18 pgmogiation v. Morrison, 67 F.3d 723 (9th Cir. 1995) is misplaced
because the statute at issue there did not contain the words
19 "notwithstanding any other provision of law." And, as
importantly, did not require that the Secretary take action
20 within a specific time pexiod.

21
22
23
24
25
26

HAGLUND & KIRTLEY

DORNEYS AT LAW
ONE MAIN I
'- LA, A, U Lt

Page 12 - PROPOSED INTERVENOR VAAGEN BROS. TELEFBONE (503) 225-0777

MEMORANDUM IN SUPPORT SWH\ gwhk6966
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MITCHELL SMITH, an Individual EASTF™  *FCT OF WASHINGTON

Plaintiff - Appellant
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U.S. FOREST SERVICE, an aency of the United States; VAAGEN O
TIMBER PRODUCTS, a Washington corporation

Defendants - Appellees
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APPEAL FROM the United States District Court-for-the— —

Eastern District of Washington (Spokane).

THIS CAUSE came.on to be heard on the Transeript of the
Racord from the United States District Court for the Eastern

District of Washington (Spokane) and was duly submitted.

ON CONSIDERATION WHEREOF, It is now here ordered and
adjudged by thisz Court, that the judgment QE the .said District
Court in this cause be, and hereby is AFFIRMED in part, REVERSED

in part and REMANDED. 4
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Filed and entered August 22, 1994
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1 Michael E. Haglund, OSB 77203
2 Scott W. Horngren, OSR 88060
Shay S. Scott, 0SB 93421
3 HAGLUND & KIRTLEY
Attorneys at Law
4 1800 One Main Place
101 S.W. Main Street
g Portland, Oregon 97204
(503) 225-0777
6 Attorneys for Proposed Intervenor Vaagen Bros. Lumber, Inc.
7
8 IN THE UNITED ETATES DISTRICT COURT
® FOR THE DISTRICT OF OREGON
10 NORTHWEST FOREST RESOURCE ) '
11 COUNCIL, an Oregon ) No. 95-6244-HO (Lead)
corporation, ) No. 95-6267-HO (Consolidated)
)
12 Plaintiff, ) PROPOSED INTERVENOR VAAGEN -
13 ) BROS. LUMBER, INC.’S REQUEST
V. ) FOR EXPEDITED RULING ON THE
14 _ ) GATORSON TIMBER SALE PORTION
DANIEL R. GLICKMAN, in his ) OF NFRC’S MOTION TO CLARIFY
15 capacity as Secretary of ) OR TO ENFORCE COURT'’S
AgriCulture, BRUCE BABBITT, in ) OCTOBER 17 INJUNCTION
,¢ his capacity as Secretary of ) '
Interjor, )
)
17 Defandants.
18
19 Propeosad intervenor Vaagen Bros. Lumber, Inc.
20

("Vaagen") requests that this Court give expedited consideration

21 to NFRC’s Motion for Further Clarification or Enforcement of the

22 Court’s October 17 Injunction as it pertains to Vaagen’'s Gatorson
23 Timber Sale ("Gatorson Sale"). The federal defendants apparently
24 . ..
25 HE -
26

HAGLUND & KIRTLEY

ATTORNEYS AT LAW

. ONE MAIN PLACE

Page 1 - PROPOSED INTERVENOR VAAGEN BROS. TELEPOONE (503) 2280777

REQUEST FOR EXPEDITED RULING, ETC. SWH\ swhk7005
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1 concede that the Gatorson Sale must be released given this

2 Court’'s October 17 injunction and the Ninth Circuit denial of an

3 emergency stay pending appeal. See Defendants’

Regponse to

4 NFRC’s Two Motions Seeking Release of 11 Sales Subject to

5 Injunction or Other Court Orders (Fed. Defs. Mem.) at p. 12 and

6 16.

While warm, wet, weather in the Pacifiec Northwest has

8 kept heavy winter snows at bey, Vaagen must bkegin work on the

9 Gatorson Sale to provide logs to its volume starved mills in

10 Republic and Colville.

Declaration of Duane Vaagen at § 2.

11  Because Vaagen is currently placed in a "special credits"”

12  category by First Interstate Bank,

13 from the bank. Declaration of Robert Heater.

it i1s unable to obtain capital

The wocd from the

14  Gatorson Sale will be used to run the mills to generate

15 sufficient cash to pay the employees and keep the company afloat.

16  sSome of the payroll checks to employees have been late. See IRS

17 letter attached to the Heater Dec.

The Declarations of Robert

18 Heater and Robert Beckiey explain the vital need to access the

19 catorsen Sale before winter scnows make operations difficult.

20

21 regarding its Gatorson 8Sale, which it

22,
23

26
25

26

Page 2

.

Vaagen has filed a proposed order with this Court

PROPOSED INTERVENCR VAAGEN BROS.
REQUEST FOR EXPEDITED RULING, ETC.

intends to follow through

HACLUND & KIRTLEY
ATTORNEYS AT LAW

ONE MAIN FLACE

101 S.W. MAIN, SUITE 1800
PORTLAND, OREGON 97204
TELLPAONT (sox) 128 0777

8WH\swhk?005
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
285

26

on with the eastern district of Washington to obtain the final
release of the Gatorson Sale. Vaagen respectfully requests an
expedited ruling on NFRC’s motion pertaining to the Gatoxson

Sale.

By, ¢

SgphtW W. Horngren
Attorneys for Proposed
Intervenor vVaagen Bros.
Lumber, Inc.

HAGLUND & KIRTLEY

Page 3 - DPROPOSED INTERVENOR VAAGEN BROS. TELEPOONE (503) 1150777

REQUEST FOR EXPEDITED RULING, ETC. SWH\awhk?7005
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Michael E. Haglund, OSE 77203
Scott W. Horngren, OSB 88060
Shay S. Scott, 0SB 93421
HAGLUND & KIRTLEY

Attorneys at Law

1800 One Main Place

101 S.W, Main Street
Portland, Oregon 97204

(503) 225-0777

Attorneys for Proposed Intervenor Vaagen Bros. Lumber, Inc.
IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON
NORTHWEST FOREST RESOURCE
COUNCIL, an Oregon
corporat.ion,

No. 95-6244-HO (Lead)
No. 95-6267-HO (Cconsolidated)

Plaintiff,

v.
[PROPOSED] ORDER -
DANTIEL R. GLTICKMAN, in his
capacity as Secretary of
Agriculture, BRUCE RABBRITT, in
his capacity as Secretaxry of
Interior, ’

L L S T R e R S W NP

Defendants.
Vaagen B8ros. Lumber, Inc. has joined in Northwest
Forest Resource Council’s (NFRC) motions seeking releasa of sales
and for enforcement of this Court’s Octobex 17, 1995 oxdex.
Having reviewed the filings of the parties in this matter, the
emergency nature of Section 2001(k), and the urgent need of

Vaagen Bros. for a decision so that it can aveoid closure of its

HAGLUND & KIRTLEY
ACTORNEYS AT LAW
ONE MAIN FLACE

101 $,W, MAIN, SUITE 1300
PORTLAND, OREGON 97204

TELEPHONE (503) 225-0777

Page 1 - [PROPOSED] ORDER SWH\swhk6990
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1 sawmills, this Court hereby declares that defendant Glickman is

2 required to release and permit to be completed the Gatorson

Timber Sale.

W

- DATED this day of , 1995.

U1

Honorable Michael G. Hogan
7 District Judge

10
11
12
12
14
15
le
17
18
19

20

22
23
24
25

26

HAGLUND & YOIRYLEY

102 £.W. MAIN, SUITE 1850
PORTLAND, OREGON 37204
TLLEPHONE (503) 225-0777

Page 2 - [PROPOSED] ORDER SWH\awhk6390
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U.S. DEPARTMENT OF JUSTICE
ENVIRONMENT AND NATURAL RESOURCES DIVISION
GENERAL LITIGATION SECTION
601 PENNSYLVANIA AVENUE, N.W.
' WASHINGTON, D.C, 20004

FAX NUMBER (202) 272-6817, 6815, 5775
CONFIRMATION NUMBER (202) 272-8056

PLEASE DELIVER TO:

To: Don Barry 208-4684
Bob Baum 208-3877
David Gavyer
Dinah Bear 456-0753
Tad Boling . 514-4231
Peter Coppelman 514-0557
lois Schiffer
Jim Simon
Greg Frazier 720-5437
Mike Gippert, 690-2730
Jay McWhirter
Jim Perry
T.J. Glauthier 395-4639
Jeff Handy (503) 326-3807
Nancy Havyes 208-5242
Elena Kagan 456-1647
Don Knowles (503) 326-6282
Jim Sutherland(503) 465-6582
Karen Mouritsen 219-1792
Kris Clark
Roger Nesbit (503) 231-2166
Chris Nolin 395-4941
Dave Shilton 514-4240
Al Ferlo
Anne Almy
Tom Tuchmann (503) 326-6254
Sue Zike (503) 326-7742
NUMBER OF PAGES: 27

DATE: November 28, 199%

FROM: Paula Clinedinst, Paralegal, 272-4698
MESSAGE: Attached is NFRC’s Reply Memo in Support of

Third Motion for Summary Judgment and in

Support of Motion for Further Clarification
or Enforcement of the Court’s 10/17
Injunction,

Effective PFriday 12/1 at 6 PM, the General
Litigation‘s new fax number will be 305-0429.
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Mark C. Rutzick, OSB #84a33¢
Alison Kean Campbell, OSB #5301
MARK . RUTZICK LAW FIRM

A Professional Corporation

500 Pioneer Tower

888 §.W. Fifth Avenue

Portland, Oregon 97204-2089
(503) 499-4573

_Attorneys for Plaintiff
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

NORTHWEST PFOREST RESOURCE
COUNCIL., an QOregon corporation,

Plaintiff,
vE.
DAN GLICKMAN, in his capacity
as Secretary of Agriculture;
BRUCE BABBITT, in his capacity
ag Secretary of the Interior,

Defendants .

L L L o

Civil No. 95-8244-HO
Lead Case

Civil No. £5-62&7-HO
Consclidated Cages

NPRC’S REPLY MEMORANDUM IN SUPPORT OF
THIRD MOTION FOR SUMMARY JUDGMENT
AND IN SUPPORT OF
MOTION FOR FURTHER CLARIFICATION
OR ENFORCEMENT OF THE COURT'S
OCTOBER 17 1INJUNCTION

Crw prm phion

MARK C. RUTZICK LAW FiRm
A PYOtisteicaryyl

Alrxreys ot Law
E00 Pionaer Tower
B8As SW, Fifth Awgnus
Portland, OR 97204-2088
tBOT) 4RPAB 7T v Exx {507 uu.081)
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Statutes

‘Piscal Year 1995 Emergency Supplemental Appropriations

for Disaster Relief and Rescissions Act,

Pub. .. 104-19, 109 Stat. 240 (July 27, 1995%5) 1-7, 9-13,
15, 16
National Environmental Policy Act,
42 U.8.C, §§ 4321-61 . . . . . - + - <+ &« » . 3, 4, 10, 11
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1 INTRODUCTION

2 The defendants have narrxowed the issues in dispute by
3 conceding that seven timber sales they previously withdrew or
4 suspended, but were never enjoined by a court, are subject to
5 gection 2001(k) and must be released. Defendants’ Response co

6 NFRC’s Two Motione Seeking Release of 11 Sales Subject To

f

7 Injunctions Or Other Court Orders at 3 ("As toe the remaining
a seven sales . ., . defendants are not aware of grounds for
9 contesting their release. ") .

10 Derendants’ concession has narrowed the remaining issues in

1 thig case to 15 sales containing 54 million board feet of timber
12 in the following five categories:

13 1. Threa sales®! where the Forest Service has refused to
14 award a sale because the agency erronecusly believes thé' original
16 high bidder is ont of business. See Declaration of Les Bridges,
16 Y 2 (filed herewith). This category contains 7.8 million board

17 feer of sales.

18 2. One sale® where the Porest Service has refused to award
19 a gale because the original high bidder is in fact out of
20 business. This category includes .7 million board feet of

21 timber.

22
23
24 * The sales are Eagle Ridge Houselog, Allen and Prong
v . )
25 Salvage
26 ? The =sale is the Horn Salvage sale.
MARK C._‘Hu'racx Law Fiam
Pagel| 1 - NPRC'S REPLY MEMORANDUM IN SUPPORT OF THIRD MOTION B arn o
FOR SUMMARY JUDGMENT AND IR BUPPORT OF MOTION FOR 500 Pianaar Tower
FURTHER CLARIFICATION OR ENFORCEMENT OF THE COURT' S 889 S.W. Fiteh Avenus
OCYOBER 17 INJUNCTION ' PFortiand, OR 07204 2000
13039 4834827 » Gpr (503 24000
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1 3. Poux sales? where the Forest Service or BLM has refused
2 to award the gale because the original high bidder rejected the
3 contract at some time in the past. Thie category contains
4 somewhere over 7.6 million board feet of sales.

5 4, Three sales' where the Forest Service has refused to
g award a sale because the sale has been "re-marked" on the ground,
7 although the original high bidder still desires award of the sale
B on its original tezms. The veolume in this category is 8.5
9 million board feet of sales.

10 A S. Four gales® that may ox may not be enjoined in the
1A Seatrle Audubon Society v. Thomas case in the Western District of
12 Warshington. Judge Dwyer has stayed that case pending cthis

13 || court’s ruling on the applicability of section 2001 tc these four

14 sales. The volume in this category is 29.6 million boaxd feec.

15 . The plain language of section 2001 (k) (1) requires the award
16 and release of these pales:
17 a. Where the high bidder is not in fact out of business,
18 the sales should be awarded just like any other sales.
19 b. The "out of businegs" and "rejected" sales should be
20 awarded in the wmanner established in the Forest Service and BLM
21
22 * The galeg are the Hiack Thin and Holdaway 2 sales from the
Porest Serxrvice and the QOlalla Wildcat and Twin Horse sales from
che BLM. :
23 .
20 * The sales are the Stagecoach,' Bald and Bugout Salvage
Bales.
. 28 * The sales are the Cowboy, Nita, South Nita and Garden
sales.
26
Manx €. RUTZICK Law FIRM
Page|| 2 - NFRc'S REPLY MEMORANDUM IN SUPPORT OF THIRD MOTION AP e, S o
FOR SUMMARY JUDGMENT AND IN SUFPFORT OF MOTION FOR 500 Pionoer Tawesr
FURTHER CLARIFICATION OR ENFORCEMENT OF THE COURT'S B8EA S.W. Fitth Avenue

OCTOBER 17 INJUNCTION Portland, OR 97204.7089
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1 regulations which cover thie very issue.
2 c. The re-marked sales should be awarded under the

3 .1 statute; the fact that the Forest Service may need to visit the

9 slte to mark trees does not create an implied exemption under
5 section 2001 (k) (1) for those ecales. |

6 ‘1 d. The statute also requires the award and release of the
7 four enjo_ined saleg, although the court issuing the original
s injunction will have to vacate the injunction before the sales
9 can actually be awarded and released. Section 2001 (k) (1)

10 requirese the award and release of sales "notwithstanding any
1" other provision of 1law," which makes the past legality or
12 illegality of a sale immaterial.

13 Defendants have recognized that section 2001 (k) (1) reguires
14 the award and release of previously-illegal sales. Defendants
15 have conceded their duty to release the Tip, Tiptop and Gaterson®
16 sales that courts had found illegal under the Natiocnal Environ-
17 mental Policy Act (YNEPAT). They have already awarded and
18 | released the Elk Fork and Boulder Krab sales they had withdrawn
19 in the face of claimes of illegality under NEPA and the Wild and
20 Scenic Rivers Act.

21 Defendants have even eenceded thatr sales prepared in

22 viaolation of section 318 must be awarded and released under

23 section 2001 (k) : defendants concede their duty to award and

24

25 H ¢ NPRC represents the purchasers of these sales. Fifth

26 Declaration of Robert E. Ragon, § 2 (filed herewith).

: Mapk C. RuTzick Law Fifm

Pagel 3 - WPFrRes REPLY MEMORANDUM IN SUPPORT OF THIRD MOTION "

FOR SUMMARY JUDGMENT AND IN SUPFORT OF MOTION FOR 20D Pionear Tawar
FURTHER CLARIFICATION OR ENFORCEMENT OF THE COURT'S 898 S.W. Fitth Avenue
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1 releage the Last and First sales on the Umpgua National Forest

2 although they admit the two sales violated section 318 for the
3 same reason as their four companion sales that were enjoined by
a Judge Dwyer, and the Forest Service withdrew these two sales in
5 1980 solely because it faced a certain injunction based on
8 section 518.

? These concessions are fatal to defendants’ position on the
8 four enjoined sales. For the same reasons section 2001(k) (1)
] requires the award and releage of the Tip, Tiptop and Gaterson

10 salecs even though a court has determined they vieolate NEPA; for
1" the same reasons the statute requires award and release of tha
12 Elk Pork and Boulder Krab sales even though the sales in fact
13 conflicted with NEPA or another previously-applicable environmen-
14 tal law; and for the same reasons the statute requirzres award and
15 release ©of the Lagt and First sales even though the sales
16 violated section 318 in exactly the game way as the four enjoined

17 sales, the statute also requires the award and release of the

8 four enjoined sales.
18 All 15" of the timber sales still in dispute are subject to
20 award and release under section 2001(k) (1), a8 are the gseven
21 ||| sales which defendants have conceded to be subject teo the
22 statute. The court should grant declaratory and injunctive
23
24 7 NFRC does not geek the release of any sales excepr the 15
25 sales gdescribed in this memorandum, as well as the FY 1991-95
sales and the murrelet sales that are the subject of its other
26 two motions for summary Jjudgment. '
' : MARK C. RUTZICK Law FIRM
Page 4 - NFRC'S REPLY MEMORANDUM IN SUPPORT OF THIRD MOTION A Protmiatont o siun
FOR SUMMARY JUDGMENT AND IN SUPPORT OF MOTION FOR 500 Pionzer Tower
FURTHER CLARIFICATION OR ENFORCEMENT OF THE CQURT'RS 888 5., Fifth Avenus
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relief compelling the award and release of these sales; for
currently enjoined sales, the court should direct award and
release following the vacating of the injunc¢tion by the court
that m;iginally igssued the injunction.
. ARGUMENT
X. SRCTION 2001(k) COMPELS THE AWARD AND RELEASE OF
THRER TIMBER SALBS TO ROGGE KWOOD FRODUCIS. INCT.

SINCE THE COMPANY XS NOT OUT OF BUSINESS AND SEEKS
ANARD OF THE SALES.

.

The defendants have refused to award three FY 1991-95 timber
saleg to Rogge Wood Products, Inc. ("Rogge") of Wallowa, Oregon,
the high bidder on the sales, in the mistaken belief that Rogge
ig out of business. See Eighth Declaration of Jerry L. Hofer at
6 (November 22, 1995) (attached to Pederal Defendants’ Novembex
22, 1995 Compliance Report) . Apart from whether the statute does
or does not permit the withholding of a =sale where the high
bidder is in fact out of business, the Forest Service is simply
mistaken as to Rogge. Declaration of Les Bridges, Y 3 (filed
herewith) . Rogge has informed the Forest Service that it is
capable of purchasing the three sales, and wants to be awarded
the three sales so0 it may "thira-party” the sales to another
company, an established practice for Forest Service timber gales.
Id. Rogge’s western Oregon affiliate entered into similar
trapsac:icna on four BLM sales that were subject teo sectien
2001 (k), and the BLM approved the ctransactions and awarded the
sales to the third-parcy transferee. Id. § 5.

Since Rogge ig willing'and able to accept award of the three
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sales, and since the defendants have admitted the three sales are
subject to sectien 2001(k) (1) under the court‘'s October 17
injunction, there is no basis for the Foreat Service to refuse to
avard these three pales.

ITI. SECITON 2001(k) COMPELS THE AWARD AND RELEASE OF

TINBER SALES WHERE THE ORIGINAL HIGH BIDDER IS OUT
OF BUSINESS OR HAS REJECTED A SALE, OR WHERE THE
SALRS HAVE BEEN RE-MARKED SUBSEQUENT TO OFFER.

The gJdefendants have refused to award one sale where the
original high bidder is in fact now out of businees. four sales
where the original high bidder at some point rejected award of a
sale, and three sales which were "re-marked" on the ground aftér
the sale was originally offered. Defendants have never offered
any explanation for why they have refused to awarxd these sales.
See Federal Defendants’ Compliance Reperts, October 25-November
22, 1995. They evidently believe section 2001 (k) (1) implicitly
exempts these categories of sales frém award and release-l

There are no implied exemptions in section 2001(k) (1) for
any of these circumstances. The statute requlires the defendants
to award and release all these sales, using the established
Forest Service énd BLM procedures as required r£o achieve award.
A Saction 2001(k)(1) does pot contain implied exemptions for

sales where the high bidder is out of business or has

rejected a sale or where the sale was gubsequerntly re-marked
on the greund.

1. *aAll®" peans *"all.*

The statute requires the Secretaries to award and release

"all timber sale contracts offered or awarded before [July 27,

1995)" in the section 318 geographie area. "All" means "all."
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1 The statute simply does not contain any exception for c¢ontracts
2 where the high bidder has gone out of buginess or has rejected a
3 sale, or where the sale has been re-marked on the ground.

4 The first rule of statutory interpretation is that a statute
5 is interpreted and applied aceording to its plain meaning.
6 Chevron U.S5.A., Inc. v. Natural Resource Defense Council, Inc.

7 H 467 U.S. B37, B43 (1984)_. There are few words in the English

8 language c¢learer than "all." Cf. Commissioner v. Asphalt
-9 Products Co., Inc., 482 U.S. 117, 120 (1987) ("any" means "any";
10 no implied exceptions exist);. Securities Industry Ass’'n v.
1 Connolly, 883 F.24 1114. 1118 (lstA Cir. 19B9) ("any contract!

12 means "any contract”; no implied exceptions exist). The three
13 implied exemptions to "all timber sale contracts!' in section
9 2001(k) (1) claimed by the defendants simply do not exist.

15 £. The exlstence of the expresgs (k)(2) exemption megates
the existence of implied exemptions in (k)(1).

16 :
The express exemption in subsection (k) (2) for sale unics

v wvhere a threatened or endangered bird species is "known to be
" negting" negates the existence of implied exemptions Ain (k) (L) .
1? Under the doctrine of expressico unius est exclusio alterius,
“ "[t]he express enumeration [of an exception] indicates that other
: exceptions should not be implied." In Re Gerwer, 898 F.2d 730,
?2 732 (9%th Cir. 1950); U.S5. v. Newman, 982 F.2d 665, 673 (1lst Cir.
= 1992) ("Under the principle of expressio unius est exclusio
« alterivg, the enumeration of specific exclusions from the
:: cperation of a statute is an indication that the statute should
Manx C. AuTzick Law FiRm
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1 apply to all cases not specifically excluded"); U.S. v. Rocha,
2 916 F.2d4 219, 243 (5th Cix. 1990) (same). There is no implied
3 exemption for sales where the high bidder is out of business.
4 where the high bidder previcusly rejected a sale, or where a sale
5 has been “re-marked" on the ground.
6 3. Forest Sfervice and BLM procedures provide for award to
the highest available bhidder. at the high bkid price,
7 J when a high bidder camnnot or will not accept award of
r a Bale.
8
Both the Forest Service and the BLM have adopted procedures
-]
to handle the sjituation where a high bidder on a sale either
10
cannot or will not accept the award of a sale. The Porest
11
Service regulation provides that if the high bidder cannot accept
12
award of a sale, "award at the highesgt bid price may be offered
13
to the next highest qualified bidder or to the other qualified
14
bidders in grder of their bids until the award is accepted by one
15
or refused by all of the qualified bidders." 316 C.F.R. § 223.102
16
(Exhibit A).
17
The BLM Oregon state office Timber Sale Procedure Handbook
18 :
similarly provides: "When the successful bidder faile to sign and
19 '
return the contract, and any required bond and payments, the
20
contract may be offered or awarded for the amount of the high bid
21 '
to the highest of the bidders who is qualified, responsible, and
22
willing to accept the contract . . . ." BLM Timber Sale Proce-
23
dures Handbook $450-1, § VII (D) (Exhibit B).
24 '
Thus, both agencies have establighed procedures addreseing
25
the situation where a high bidder cannot oxr will not accept a
26
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1 bid. There is no reason to believe Congress did not expect those
2 procedures to apply to section 2001(k) sales.

3 The purpose of section 2001(k) was not to confer a personal
4 P¥ivilege on an original high bidder of a sale; the purpose was

5 to get timber into the market promptly. Congressman Tayler, the

6 author of § 2001(k) (1), explained chat it will "immediately

7 provid({e] substantial amounts of timber for mills hurt by Federal
e supply reductions.” 141 Cong. Rec. H3233 (daily ed. mMarch 1§,
9 1995) (Exhibit 5). The Senate sponsors intended section 2001 (k)
10 "to provide some ghozrt-term relief to timber communities,” 141

11 Cong. Rec. $10463 (daily ed. July 21, 1995) (remarks of Sen.
12 Gorton) and "to get wood to the mills of the Pacific Northwest in
13 | the next 18 months." 141 Cong. Rec. 54882 (daily ed. March 30,
14 1995) (remarks of Senator Hatfield). There is abgolutely no hint
15 that Congress inctended a Bsale to be withheld under section
18 2001 (k) simply because the passage of time has caused a particu-
17 lar high bidder to be unable or unwilling to accept the award of
18 a sale.®

19
20

21

* Amicus ONRC argues that the award of a sale is not
required unless the offering agency ig "willing” to sell the
2a sale. The subjective degires of the offering agency are irrele-

vant under section 2001(k). Congress has directeqd the agencies
to award the sales under section 2001(k); that Congressional

23

25 direction makes the agencies "willing" under principles of
26 contract law.
Mapk L, AUTZIGK Law FiAm
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1 11X . SECTION 2001(k) COMPELS THE AWARD AND RELEASE OF
) TIMBER afnss'SaBaEcr'ro.a.ax&-sxxsrrmc'znuuwvrrau-

A, Thera 18 Ao implied exemption in section 2001(k) for timber
3 sales previously enjolined by a court.
4 l There alsc is no implied exemption in section 2001 (k) (1) for
& timber sales previously enjoined by a court.’ "All sales" means
& "all sales.” Further, Congress made the prior legal status of
7 sales irrelevant by unconditionally ordering their award and
8 release "notwithstanding-any other provieion of law. "
9 Defendants do not argue that the words of section 2001 (k) (1)

10 exempt the four enjoined sales. Rather, they argue that the four
n enjoined sales do not seem to fit the description of the goal of
12 the statute offered in gome of the legirlative history,.
13 bDefendants’ Response to NFRC’s Two Motions Seeking Release of 11
14 Sales (November 21, 1995) at 13-14.

15 Yet defendants themgelves have conceded that Congress did
18 intend to release sales that had been prepared in wviélation of a
17 statute:

18 1. Defendants now toncede their duty to release the Tip,
19 Tiptop and Gaterson sales although each of these sales was found
20 illegal under NEPA.

21 2. Defendants previougly awarded and released the Elk Fork

22

23 ! Xt is not clear that there is any injuncrion cutstanding
against any of the four timber sales in the Western Districc of
24 Washington. Judge Dwyer indicated in his stay order of November
2, 1995 that he would consider any party’s motion relacing to the
25 four sales afrer this court rales. If this court determines that
the statute applies to the four sales that may be enjoined, Judge
Dwyer can determine if the ‘sales are in fact enjeoined.

26
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1 and Boulder Krab sales that were withdrawn in the face of claims
2 ‘ of illegality under NEPA and the Wild and Scenic Rivers Act.

1 3. Defendants now also concede their duty to award and
4 releagse the Last and First sales on the Umpgua National Forest
5 even though Judge Dwyer had already ruled that the process used
6 by the Umpgua National Forest to prepare these saleg and the
7]1 Cowboy, Nita, South Nita and Garden sales violated section 318,
8 and had enjoined the Cowboy, Nita, South Nita and Garden sales
9 based on that violation. The Foregst Service withdrew these two
10 sales in 1990 solely beéausa they faced a certain injunction
11 based on that violatien of section 318.
12 Defendants have pointed to nothing in the words of section
13 2001(K) (1) or the legislative history of the section that treats
14 the illegality of the Tip. Tiptop, Gatorson, Elk Fork, Boulder
15 Krab, Last and Firet timber sales differently than the illegality
16 of Cowboy, Nita, South Nita and Garden. There is no difference;
17 all the sales were offered prior te July 27, 1895, and 'all must
18 be awardea and released under sectien 2001 (k) (1) "notwithscanding
19 any other provision of law."
20 Scott Timber Co. of Douglas County, Oregon is the high
21 bidder on all four of the enjoined sales, Scott Timber Co. is
22 ready, willing and able to purchase and log all of these sales,
23 and seeks prompt award of the sales go it can cotﬁple\:e harvest of
24 the sales during the period of legal protectioh that ends
25 September 30, 1996. Declaration or Allyn Ford, Y ¥ 2-6 (filed

26 herewith) .
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1 B, Section 2001(k)(1) does not violate the separation of powers
, doctripe.
2
1. Sectien 2001(k) changes the underlying law with respect
3 to these and othaerxr timber sales, and does not prescribe
a rule of decision. ‘
a .
. Amicus Oregon Natural Resources Council argues that
6 “ § 2001 (k) vioclatee the separation of powers doctrine because, as
2 they read it, the statute regquires a court to reopen a final
judgment. This argument has no merit.**
8
In challenging the conetitutionality of § 2001(k) ONRC
9
presents the same separation of powers arguments that were
10
rejected by the Supreme Court regarding section 318. Robertson
11
v. Seattle Audubon Society, 503 U.BE. 429, 430 (1992). For the
12
same reasons those arguments failed regarding secrion 318, they
13 _ '
i lack merit heze.
14 | ' )
Like section 218, § 2001(k) provides a temporary legislative
15 .
resolution to a portion of the forestry controversy in the
16
Pacific Northwesct. By requiring the immediate award and release
17 _
of certain timber sales notwithstanding any other provision of
18 ,
law, § 2001(k) properly "compelled changes in law, not findings
19
or results under old law."” Robertson v. Seattle Audubon Society,
20 .
503 U.S. at 430.
21 '
Congress did not direct a particular decision in a case,
22
I while leaving the applicable substantive and remedial law in
23
24 '®  Although ONRC makes the argument as to the four enjoined
25 sales and the.Lasr and Firgt sales, there can be no separation of
powers argument as to Last and First since they were never
26 subject to a court order.
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1 place. Cf. Unired Srates v. Klein, 80 U.S. (13 Wall.) 128, 20 L.

2 Ed. 519 (1871) . As the Ninth Circuit has explained, Congress may

3 not "direet({] certain findings in pending litigation, without
4 changing any underlying law . . . . " Gray v. First Winthrop
S Corp., 989 F.zd‘1554, 1568 (9th Cir. 1993). Congreses did not
6 direct findings or adopt a rule of decision in § 2001 (k).
7 Inatead, Congress changed cthe applicable substantive law by
B “ requiring release of these and other sales "notwithstanding any
9 other provision of law. * This is preeieely what Congress is

10 empowered by the Constitution to do.

1M The fact that the Western District of Washington litigation
12 is concluded does not lessen Congress’ authority to change the
13 | .law and permit what formerly was prohibited. In Pennsylvania v.
14 The Wheeling and Belmont Bridge, 59 U.S. (18 How.) 421, 15 L. E4.
1S 435 (1855), the Supreme Court had originally daclared that, baged
16 on certain acts of Congress, the Wheeling bridge was an obstruc-
17 tion of navigation and had ordered it torn down. Afver a final
18 judgment was entered and the case was ended, Congress passed a
19- law declaring that the bridge was lawful. When the defendante

20 then rebuilt the bridge, plaintiffs challenged the new law as

21 unconstitutional because it had "the effect and operation to
22 | annu) the judgment of the court already rendered."” 15 L. Ed. at
23 437.

24 ~ The Court rejected this claim and held the law constitu-

25 tional. The Court explained that because its earlier order had

26 been based on one statute, there was no constitutional bar ro
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Congress changing the underlying substantive law and thereby
removing the bagis f£or the Court’s previous order, thus raguiring
the dissolution of the injunction:

So far, therefore, as this bridge created an
obstxuction to the free navigation of the
river, in view of the previous Acts of Con-
gress, they are to be regarded as modified in
this subsequent legislation; and although it
atill may be an obstruction in fact, is not
59 in the contemplation of law.

[Tlhat part of the decree, directing the
abatement of the obstruction, is executory,
a continuing decree, which requires not only
the removal of the bridge, but enjoins the
defendante against any reconstructions or
continuance. . . . If, in the meantime,
since the decree, this right has been modi-
fied by the competent authoerity, so the
bridge is no longer an unlawful obgtruction,
it is quite plain the decree of rthe court
cannot be enforced.

The Ninth Circuit has confirmed that Congress may change the
underlying substantive law, even making that change applicable to
a specifie¢ case. "[I]t is of no constitutional conseguence that
[the statute] 'affects, or is even directed at, a gpecific
judicial ruling so long as that legislation modifies the law."
Gray v. First Winthrop Corp.. 985 F.2d at 1569 (cicing Wheeling
and Belmont Bridge). The Ninth Circuit in Gray stated that the
Supreme Ceourt’s decision in Robertson "indicates a high degree of
judicial telerance for an act of Congrese that is intended to

affect licvigation so leng as it changes the underlying substan-

tive law in any detectable way." 'Id. at 1565-70.
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1 congress can constitutionally change the law and permit an
2 action previously ruled unlawful by a court in eithex a pending
3 case or a completed case. Robertson confirms Congress’ power to
4 change the law in pending cases, and Wheeling and Belmont Bridge
5 “ confirme Congress’ power to change the. law to overturn an
6 injunction where a final judgment hae already been entered.

7 The recent case of Plaut v. Spendthrift Farm, Inc., 115 S.

8 Ct. 1447, 131 L. BEd. 2d 328 (1995), doee not change this analy-
9 Bis. There, the Court was faced with legislation that '"pre-
10 scribes what the law was at an earlier time," and retroactively
n regquireqd courts to reopen closed cases and apply the new law Co
12 those old cases. 131 L. B4d. 24 at 346. The Court gtated that
13 "apart from the sStatute we review rtoday, we know of no instance
14 in which Congreas has attempted to set aside the final judgment
15 of an Article III court by retroactivé legislation." Id. at 349.
16 In enacrting § 2001 (k) Congress has not prescribed what the
7 law was prior to the statute’s enactment, nor ordered a court to
18 set aside a final judgment. Instead, Congress has simply changed
19 the substantive law, just as it properly did with section 318 in
20 Robertson, and as it did in the Wheeling and Belmont Bridge case.
21 When Congress changes the underlying law to permit or
22 require what formerly was prohibited, courts have a duty to apply
23 and enforce the new lawv. "when a change in the law authorizes
24 what had.previously been forbidden it is an abuse of discretion
26 for a courxt to refuse to modify an injunction founded on the

26 superseded law." American Horse Protection Assocjation v. Watt,
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694 F.2d 1310,‘1316 (D.C. Cir. 1982). There is no separation of
power defact to gection 2001 (k).
CONCLUSION

The defendants are obligated to award and release all 15 of
the sales that remain contested, ap well as the seven sales which
the defendants have conceded to be subject to awarxd and release
under § 2001(k). The court should order the defendants to award
and release all ¢f the sales that are not subject to forma)l court
injunctione within two working days, and should order the
defendants to award and.ralaase any currently enjeined sales
promptly after taking all necessary steps to vacate any existing
injunetion issued by another court.

Dated this 28th day of November, 1995.

MARK C. RUTZICK LAW FIRM
A Professional Corporation

)

‘Mark C. Rwkzick> |
Alison Kean Campbdll
Attorneys for Plainti€f
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Title 36—Parks, Forests,
and Public Property

§ 223.102 Procedures when sale is not
awarded to highest bidder.

If the highest bid is not accepted
and the sale is still deemed desirable,
all bids may be rejected and the
timber readvertised; or, if the highest
bidder cannot meet the requirements
under which the timber was advertised

or the withholding of award to him is
based on one or more of paragraphs
(c), (d), and (e) of § 223.100, award at
the highest price bid may be offered
to the next highest qualified bidder or
to the other qualified bidders in order
of their bids until the award is accept-
ed by one or refused by all of the
qualified bidders.
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1 Mark C. Rutzick, OSB #84336
Alison Kean Campbell, OSB #93011
2 MARK C. RUTZICK LAW FIRM

A Professional Corporation

3 500 Pioneer Tower

8BB S W. Fifth Avenue

4 Portland, Oregon 97204-2089

ﬂ (503) 499-4573

Attorneys for Plaintiff

8 IN THE UNITED STATES DISTRICT COURT

9 FOR THE DISTRICT OF OREGON

10 NORTHWEST FOREST RRSOURCE

COUNCIL, an Oregon corporation,
Civil No. 95-6244-HO

Lead Case

1
Plaintiff,
12
Civil No. 95-6267-HO
Consolidated Cases

vEs.
13
DAN GLICKMAN, in his capacity

14 as Secretary of Agriculture: FIFTH DECLARATION OF RQBERT

BRUCE BABBITT, in his capacity E. RAGON
15 as $ecretary of the Interior, :
16 Defendants.
17
18 Robert E. Ragon, with full knowledge of the penalty of
19 | perjury, declares as follows:
20 1. I currently serve ag the chairman of the Northwest
21 rorest Resource Council ("NFRC"), plaintiff in this case. I have
22‘ filed four previous declarations in this case. I make this

23 declaration on personal knowledge, and if called to testify as a
24 witness herein would testify ag get forth below.
25 : 2. NFRC represents Longview Pibre, purchasers of the

26 Tip timber sale, and St. Joe Lumber, purchasers of the Tiptop

Manx C. NuToick Law Fiem
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’ tinber sale., NFRC would alsgo represent Vaagen Brothere Lumber

2 Co. except that company has separacely moved foxr intervention as

3 a plaintiff in cthis case.
4 I declare under penalty of perjury that the foregoing is
6 true and corrxect.

Executed on November 77 1995.

@ N o

RoBart E. Ré&gor™
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Mark €. Rutzick, OSB # 84336
Alison Xean Campbell, OSB #93011
2 MARK C. RUTZICK LAW FIRM
A Professional Corporation
3 £00 Pioneer Tower
888 S.W. PFifth Ave.
4 Portland, Oregon 97204-2089
(503) 499-4573

Attorneys for Plaintiff

6
7

8 IN THE UNITED STATES DISTRICT COURT
8 FOR THE DISTRICT OF OREGON

10 NORTHWEST FOREST RESOURCE

| COUNCIL, an Oregon corporation, Civil No. 55-6244-HO
1 Lead Case
Plaintiff,
Civil No. 95-6267-HO

Congolidated Cases

12
vE.
13
DECLARATION OF MARK C,.
RUTZICK REGARDING THE
DECLARATION OF LES BRIDGES

DAN GLICKMAN, in his capacity
14 as Secretary of Agriculrure;
- BRUCE BABBITT, in his capacity

N st Nl W Nt sf il Vo Vs Nl et NP s g

18 as Secretary of the Interior,

16 Defendants.

17

18 Mark C. Rutzick, with full knowledge o©f the penalty of

19 pexrjury, declares as follows:

20 1. I am one of the attorneys for plaintiff Northwest
21 Forest Resource Council in this action. I make this declaration
22 on personal knowledge, and if called to testify as a witness
23 herein would testify as set forth below.

24 - 2. Attached hereto is a true and correct copy of the

25 Declaration of Les Bridges which we recelived by telefax from him

26 this morning. An original will be filed with the court as soon

MaRK C. RuTZicK Law Fom
Page| 1 - DBCLARATION OF MARK C. RUTZICK REGARDING A i ™
THE PEBCLARATION OF LES DBRIDGES BOO0 Plonosr Tower

888 3.W. Fifth Avenue -
" : Portland, DR 97204-2089

{502 QUN.EB73 = Kun (MO]] 29%.091n
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\} as it is received.

2 I declare under penalty of perjury that the forégoing is
3 true and correct.

‘4

8 H Executed on November 27, 199S.

i o W

Mark C. Rutzieck

10
1
12
12 |
18 |
15
16
17
18
19
20
21
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24
25

26
Manx C._RUTHER Low Frm
Page| 2 - DECLARATION OF MARK C. RUTZICK REGARDING A s = Lo

THE DECLARATION OF LES BRIDGES S00 Pioneer Tower
288 S.W. Fikh Avenus

Partland, OR $7204-2089
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Mark €. Rutzick, OSB #84316
Alison Kean Campbell, OSB #93011
MARK C. RUTZICK LAW FIRM

A Profesgional Corporation

500 Pioneer Tower

888 S.W. Firth Avenue

Portland, Oregon 97204-208%
(503) 489-4573

Attorneys for Plaintifr

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RBESOURCE

COUNCIL, an Oregon corporation,
Civil No. 95-6244-HO

Plaintifg, Lead Case

Civil No. 95-£267-HO
Consolidated Cases

vs .

| DaN GLICKMAN, in his capacity

as Secretary of Agriculture;
BRUCE BABBITYT, in his capacity

ﬁ as Secretary of the Interior,

DECLARATION OF LES BRIDGES

Defendants.

Nt Yt et Nt At N sl TS N s? bl T Nt s

r - Les Bridges, with full knowledge of the penalty of perjury.
declares as follows:

1. I am the general manager of Rogge Wood Produéts. Inc.
yl in Wallowa, Oregon. I make this declaration on personal knowl-

edge. and if called to testify as a witness herein would testify

as set forth below.
2. My company was the high bidder on the Allen, Prong
Salvage and Eagle Ridge Houselog timber sales on the Wallowa-

whitman and Umatilla National Forests 1in eastern Oregon. I

Marx C. RUT2ICK Law FIRM
A Piciggmions Covpod ation

1 - DECLARATION OF LES BRIDGES ARG IwyS ot Law

500 Pionear Towsy
888 S.W. Fitth Avanyn
Parttand. OR 97204-2089
1507 498-4573 = Far (BOJ 495 ON1D
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belief, I wrote rhe two forest supervisors a letrer informing
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understand that the Forest Service has filed court documents
stating char they will not award these sales to my company
because they believe we are out of business and do not want the
gales.

3, When I learned that the Forest Service held this

them that the Forest Service was mistaken about my company’s
gtatus, that my company is not out of business and that we would
like to receive the award of thege sales to transfer them in a
third-party transaction to D.R. Lumber Co., which will operate
them to ccmpletion. A copy of my letter is attached to this
declaration. '

4. I have not received any response from the Forest

Service to my letter, and none of the sales have been awarded to

Wy company .
5. The western Oregon affiliate of our company, Rogge
Forest Products, Inc., recently entered into a similar third-

party transaction with another company (Lone Rock Timber Co.)
transferring four BLM timber sales that were subject to the
emergency timber salvage law. The BLM approved the third-partry

transfer of these sales and I understand these sales have all

MARK €. RuTzier, Law Fiam
A Prolesiond Corparstian

2 - DECLARATION OF LES BRIDGES Altrrars o Lo

600 Pionesr Tower
888 5.W. Fith Avanue
Porgond. OR 97204-2089
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C:\remiol -9!06\1@!11. 1m : '
been awarded to Lona Roek! Tiwber Co.

I desclare undesr pan?b.!.ey of perjury that the foregoing aina
trye and correct.

Executed on Novcmbar;; r- 4y h‘, 1995.
t

. Mamx ©, Rurziex Law Fivam
3 ~ DECLARATION OF LES BRIDGES e

BRE 3 W, Mrn Avanus
Pomiand,. OR $P720s 2000
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w P.O. BOX Sa7 f FAX: (S03) 8%5-8185
ALLOWA, ORTGON 97335

Octobier 3L, 1995

Bob Riehwond

Forest Supgrvisor
Hallowa~tMttaan National Fnrtst
"0 Baer 907

Bawer City, OR 97814

Dear Bob Richmand and John Kilines

1l aw writing to discuss the status of the 0Ollen, Cantrel Bpring,
Prong Salvage and Eagle Ridge Houselog tistier sales. Bur company
was the nhigh bidder at the auction ¢F these sales.

t yaderctand that the Farest Service has'a stvunaderitanding sbout
nur coepany®s financial cunditien., 1 want te corvect the record.
QGur Quapany 13 Ffilnancially responsiBble «and able to vand and
pev-Pare thesa sales. Ueg {atend ta Ehivd-party thess sales to 0.
. Johnson Luyater Ce., which will provide all necessary bonding

to suppleeent our Donding capacity.

et ) et .

Our wectern Oregan cowpany sieilarly third-partied seveiral BN
tiwber sales to another company, and thuse sales were awarded by
the BLM under the ew¢rgency timber salvage Llaw.

The letter [ wrote Carla Tiptan onv October (1 daes not apply te
these fFour calet.. [ wag tould Gy the Ferest Bervice that I would
need to gtate tn the letter that eyr company Aw Financially I
inselvent f(n order For  Cthe Forgut Service Lo epprave our
agreeuent to third=party the NoKay tiebar sale to another party.
That (e why [ wrote that letter,

Ue want To Ge awarded these Four salec a3 socon 4% possible. i
Please lut we knou when the amard will oocur. ’ !

s Bridges :
General ftanasgcr )

LB s ' Attachment A
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P.O. BOX 547 ~‘ : (iﬂ),_ J) 8882051 .
WALLOWA, OREGON 57885 : _ FAX: (503) 886-3185

October 31, L9975

Jonhn P. Kiine i
Reeing Torest Supervisgr

Unstillie MNational Fgrest

2517 SW Hailey QAve

Pendiecon, QR 97801

!
|
|
!
i
:
)
!
i
1
]
[
!
i

Deor John Kline and Bob Ru.':'.'h-cnd:

[ an writing ta discuss Bhe stitus of the HRllen, Cank#t! Spring,
Prong Salvage and Eagle thgn Houswlog tivhber sates. Our coespeny
was the Wigh Bldder st the auction ofF these salws.

|
[ underztand that the Forest Service has a wicunderstanding about |
tur cdepany’' s finenciel condition. ! want to cerrect the record. |
Our coapany (s Financially vrewpunsible and able o wond end |
perfarea those sales. e (ateng ¥a Bhird-party Chese sales ko D. ]
R, Johngon Lumber Co., which uwill provide all necessary bonding

to supoleaent sur banding tapacity. . :
|

Our western Oregon cospany sisilarly third-partied several WM
tisber s3ales %9 ancther company, and Bhosc 34l¢es were svwarded by

the BLM under the easruency tisber salvege law, i

The ietter | wwate Caria Tiptan on gotoder il Cows not apply to
these four zalee.’ 1 was ¢old by the Forest Service that [ wouro
aeed to state in thy Lletter that our cospany is Pinancially '
tnsolvent f(n order for the Forest Service to approve wur
agreswent to third-party the McKay tinber sals to another party.
That is why | wrote that leattmr.

Ve want to by Jwarded these Four sales as soon as possiblw.
Cleare Llet we know when the Aweard will ecewr. i

Sincorely,

«

et Beidges
General Manager

LBz e
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KRISTINE OLSON

United States Attorney
888 SW rifth Avenue
Suite 1000

Portland, OR 97204-2024
(503) 727-1008

LOIS J. SCHIFFER

Assistant Attorney General
MICHELLE I.. GILRERT

JOHN WATTS

EDWARD A. BOLING

U.S. Department of Justice
Environment and Natural Resocurces Division
General Litigation Section
P.O. Box 663

Washington, D.C. 20044-0663
Telephone: (202) 272-8338

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESOURCE COUNCIL,

)
)
Plaintiff, )
) Civil No. 95-6244-HO
V. )
)
DAN GLICKMAN, in his capacity ) NOTICE OF FILING
as Secretary of Agriculture, ) RE SIXTH DECLARATION
BRUCE BABBITT, in his capacity ) OF JERRY L. HOFER
as Secretary of Interior ;
Defendants. }
)

Federal defendants hereby attach the Sixth Declaration of
Jerry L. Hofer. This document is intended to correct and amend -
the Fifth Declaration of Jerry L. Hofer attached to federal
defendants’ Notice of Filing and Request for Additional Time to

Supplement BLM Compliance Report in Light of Government Furlough.

NOTICE OF FILING RE; SIXTH
DECLARATION OF JERRY L. HOFER - 1
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Dated this 16th day of November,

Of Coungel:

JAY MCWHIRTER

Office of the General Counsel

@003/007

1995,
Respectfully submitted,

KRISTINE OLSON
tnited States Attorney

LOIs J. SCHIFFER
Assistant Attorney General

</

MICHELIE L. GILBERT

JOHN WATTS

EDWARD BOLING

U.S. Department of Justice

Environment and Natural
Resources Division

General Litigation Section

P.O. Box 663

Waghington, DC

(202) 272-8338

20044-0663

Attorneys for Defendants

United States Department of Agriculture

Washington, DC

KAREN MOURITSEN
Office of the Solicitor

United States Department of the Interior

Washington, DC

NOTICE OF FILING RE: SIXTH

DECLARATION OF JERRY L. HOFER - 2
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KRISTINE OLSON

uniteq States Attorney
888 S.W. Fifth Avenue
Suite 1000

Portland, OR 97204-2024
503-727-1008

OSE # 73284

I0IS J. SCHIFFER

Agglstant AttOrney General

WELLE D. BURGESS

MICHELLE L. GILBERT

ANDREA L. BERLOWE

EDWARD BOLING

v.8. Department of Justice

Environment and Natural Resourceg Diviasion
P.0. Box 663

Washington, D.C, 202-272-6217

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESOURCE COUNCIL,

Plaintiff,
Civil No. 95-6244-HO
v.

' SIXTH DRECLARATION OF
PAN GLICKMAN, in his capacity as JERRY L. HOFER
Secretary of Agriculture,
BRUCE BABBITT, in his capacity as
Secretary of the Interior

Defendants.

ot Nt T Nl N o bt M N el N st

I, JdJerxy L. Hofer, hereby declare the following to be true

and correct:

1. T have previously filed declarations in this ¢ase putting
forth my experience and qualifications with the United States
.Forest Service.

2. On Novembey 15, 1995, I executed the FIFTH DECLARATION OF

OF JERRY L. HOFRR, to which was attached Exhibit 1, Timber Sales

FIFTH DECLARATION OF JERRY L. HOFER PAGE 1
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Offer ward Prior t 1. It has come to my attention
that two entries in Exhibit 1 are in error. I make this sixth
declaration to correct the errors and provide an BAmended Exhibit
L .

3. The Amended Exhibit 1 corrxects the errors as to Prong and
Mr. Rogers Timber Sales on the Siuslaw (SIU) National Forest by
changing their status from "Awarded; Contract Suspended, Marbled
Murrelet" to "Not Awarded, Marbled Murrelet."

4. This amendment to Exhibit 1 new discloses that 54 timber
sale contracts have been awarded prior to FY91, but suspended and
’that 42 timber sales have been offered, but not awarded, prior to

FY91.

I declare under penalty of perjury that the foregoing is true and
correct.

Executed at Portland, Oregon, on November 15, 1995.

PIFTH DECLARATION OF JERRY L. HOFER PAGE 2
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Forest Service, Region 6
Timber Sales Cffered or Awarded Prior to FY 81
Prepared pursuant to the Courl's Order, Cclober 17, 1985, NFRC v. Glickman, Civ. No. 858244H0

I6-ioe-R% 1T KD

Amended Exhibit 1 to the Sixth Declaration of Jerry L. Hofer

Praviously
Original . Reported to
Egrest Sale Name [ Yolume High-Bidder 8 Con Sale Status
RE |AUGER 0orR6Mme | 11500 |FremontSewmil )} Yes N arded, ONRC v. G .64
BILVE 02724789 | 6700 Pacific Lymber Sakes Co. _No Not Awvarded,_pursuani i 3 1
POLAR 2 0320089 | 9300 r No Not Awerded, aursuanito Sectlon 318 i) (1)
BLEY 03114109 ¢@§5’mmzimbe: Ho Mot Awarded, purseanite Sactlon 318 {f| (1}
{FLASH GORDON 450 [Miter Shingle Co. het Awarded antie Secilon 318 {f] {1}
KOOKUM DOE 16506 [Maishatl Logging, Ine, NG ded, recards ind|cate |Higation
DRY RANGER 0821185 | 23700 Aubum Timber o Awarded, recaids indlcate [higation
410 SILY, g2 SSTS | 10419/83 330|Pat Johnsan 9 Not Awarded
FISH STORY 12412189 B700|L88R Iﬁgﬁjj es W ,_Q_g_mm“__d_@g Marbl elat
DLDGBEEE 0B8s14 9800 m Yes onlract Syspe e 1
MEDIAN BUYBACK Eiﬁfm%'_ﬁg_q ja; Legging_ ;gg : Conlrpet Suspended, Marh metat
STALWART 00718/80 | 2800 Miler Shi es  Conlragk Syspended,Marbled Murelel
SCRAPS _____ . 109727190 7550 |8ifat Shingle Yes _ |Awardad: Contract Suspended, Marbled Murrlet
CYD CREEX 5 3750 | Yes : Conlrac Sttspended, Marbled Murrela)
CLEAR CREEK [:] 435 |Byse Tim Yes | Awanded; r& S Marb| trelet
MEH ?ISE RESELL [Q7IT ) N d uanito Section 318 (K (1)
| GSAW 030789 grced, pursuant to Sectfon 318 [ {1)
ROCK BUTIE RESEW {03 | _pursvanito Seetfen 318 () 1
B 03721/89 t Awvarded vanilo Section 318 [ (1}
S 03/23/39 arded, pupsoand to Sectien 318 ({1
oLY Li *%T ELY 0; @3; 20! Marded, §;_19_11ed Owls .
CAME W Marbled Murrelet
NOQT BAD 077024 MM Contr‘szSusundec Marhled Murrelat
DECDAR 09/14/9 clSus| Marbled Murrelet
YOU WHQ 05712/ 4 Awarded: Con ; , higgm_lhu =
ST BOUNDARY 08/20i8 3 Avarded: Conlraci 8 , Marbled Murrelef
NQCHEE RES, 08/24/9 980 Awarded: Contract Swspended, Marhled Myurrelaf
STEVEN $9/D68/90 5600{Mayr Brothets Yes Awarded; Contract Suspended, Marbled Mugelet -
SOUEEGEE $9/15/88 4800iWaite Star Yes anded; Suspanded, Spotted Owis & Marblag M
ESMOND SALVAGE D5/0/R4 500 [JU Lotging No Ng e
SMALL TREE 05/28/83 1020 tJefiries Tmber Corp No Not Awarded
SIS REDWOOD SPRINGS T 03/14/89 27201 CLR Timber Holdings, oz, No Not Awaided, pursvantto Section 318 ({1}
ISUGAR CUBE 09/ 17480 4830|CLR Timber __Yes Awarded; Coniract Suspended, iarbled Murgele
WIHRIVER D1 31481CLR Timber Yes Awagggg:gonlg [ Suspended, Marbled Murpele
SPUR TRIGGER 05/22090)  5420|CLR Timber _Yes ; Contract Suscended, Warbied Muelel
LOBSTER 00700 ] 6560ICLR Timber Yes ﬂa[ded, Coniract Suspended, Mar] I
FATHER OAK 31280901 573D Scott Timbat Yes Awarded: Contract Suspended, Marbied Mumelel
TAYLOR RANCH 2121488 §350{CLR Tmber Yes Awardpd; Conlract Suspended, Marbled Mymelet
W%WN 06706490 4010]Scott Timbac Yes Awerded: Contract Suspended, Martled Muelat
GA 02112901 4590 [Medford Comaradion Yes Not Awarded SASYS. Thomas 68-160W0
S [TENMILE 808 3218 BE.7 |Hampion ree Fanms - Ng Not Awarded 9anl to Sociion 318 {0 1)
AYPOL 3@1’53' 3075 [Dovidson |ndusidas Ng Not Awarded, Sigsiaw Tagk Force ys USFS, £3.1153MA
ANTHER SALYAGE _103/20/8 2205 | B!l Wood Products Ng N saw Task For. FS. 83-1153MA)
ASSEN RANCH THATLF 9234 |Bohemla, fog. Ng 0 MM?&EEE&\% SFS, Ba-11
FOLAND RIDGE J/ 2518 m_@g%m__ . R suspendad, Merbied My
IGORDY BLUFF 390 1Hamptan Tree Forms | Suspenda:d, Werbiad
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Forest Service, Region 8

Amended Exhibit 1 to the Sixth Declaration of Jerry L. Hofer

Timber Sales Offered or Awarded Prior to £Y 91
Prepared pursuant to the Court's Order, Ocfober 17 1995, NFRC v. Glickman, Civ. No. 95-6244HQ

IBHov 43 37 AM
Previously
Original Reported to
Forest Sals Name Bld Date Yolume HiohBiddes The Court Selp Statys
S0 ND BALL }4/11/89 6700 Hampt Yes Awsrded; Conttacl Sugpended, Marbled Murretel )
LARE CLARE 0529/ 0704 ‘WAMHML Yes Awar, MM&MMM.
BERRY BUSHEL /0548 5500 | S 2 colt Timbes ¥es A@g;c ; Conlizel gus ¢ g E’s rgm Munefel
DONCARR, 09/14480 00 ﬁ% uslries +ﬂ_rcﬂ&mn£m arbled Kiurgefel |
VEMILE FLUME 0927801 7500 S b es Awarded; Contract Suspanded, Marbled Murelsl |
FRANKLIN RDGE 09/1 490 8000 Wit ustries yes |Awarded; Conirec! Susoended, Marbled Mumelet
INDIAN HOCK DU EO0 | 15200 |Sectt Timbes Yes Awarded; Contzet Suspended, Marbled turmele
LOW JCEY 09/2700 | mcs,_mmeL Yes ﬂ;&ﬁmg_&usm%_?fﬂar: ed Murels
RIA SKYLINE ] 082009 §2700|Scclt Tlmbe: __ __Yes rc__;tc_anmm:i_._hia_pg‘ Murelet
YWALKER 0%/04430 /700 | Seatt T Yes Awarcad nlract Sy Marbled Muwslet |
SOUTH PAXTON [09/20430 200 g : Co spendad, Marbled f4unslet |
Q!Q.&EFN’ :j'gm 5“6? eblnd B k act Sus arbled Mugrele
JLPHLS 710 B400|Scott Timber ed: Contract Suspender T
UNCLE CONDO 91380 | 12800\ Wil | ﬂm&waﬁa_ﬂ&e&___
g*ER MCL 901 5100|Sewaca Sawmill ad: Contract Suspended, Marbled Mumalet
ENNER_BLINGH 121989 | _30300|Bureabos T(mber Yes % Muirsle
GRASS HULA /33001 8700 boo Tigber Yes rded: Contract S  Murrete
REEN APPLE 01246801 10160{Boise Cascade arded: Conlract Suspen Marbled Munele
GREEN HORN 082480 SECOWilametts indysiles Y Awarded: Conirsct S o ed Muirely
RANDALL SALADOD 0¥28R0 £500} Boise Cascade Yes lawarded; Conlract Suspended, hMarbled Murrs|e
RYAN WAP|TI Q¥2030) 1 3?@‘ ' Freses Lumber Yas Awarded; Contract Suspended, Marbled Musrele
AMER 712 B26/80 BAOD Scolt Timbet Yes | Awarded; Contract Suspended, Marbled Murrel
CANAL 606 0410340 480{Hampton T Yes YAwarded; Contract Suspended, Macbled Muele
FORMADER 103 Q811480 F : Yes Awarded; Contrct S ded, M uirele
EFORMADER 117 Q528A( 2300 3 Yes Awarded; Contrac} Suspended, Marbled
UPP Ncwz 030380 ] 14485]|Boize Cascade Yes Awarded: Contracl Suspended, Marbled bumale
WAPITE 385 Q72030 230D Scolt Timber Yes ad: Contracl Suspended, Marbled furpe|et
WHEELOCK 409 | O8] 6013 |Ramplon Tree Fems Yes Awarded; Contmel Syspendes. Marbled Mulrelat
MR ROGERS 09r28/0 | 10000 Seneca Sawmills Yes Nt Avarded, Marbled Murrelst
PRONG 03127R0|___ 4300 W T Yes N Awarded, Marbled Murrslat
UMP _ |OONEGAN 031588 14400/Boise Gascade Cop No Mot Awarded, pursuant b Section 318 [} (1)
JUMP 0311 3300]Deer Crpek Timber, [nc, Mo No! v@rdec. Euﬁua nt lo Section 318 ) {1
BYD 300 19980[Scott Vimber Co. o N o Seclion 318 ({1}
ROCK RIDGE D3ae 8700[Lona Rork Timber Co. No Netm'ardec, Qursggm 1o Seclion 318 (1 {1
MALT | D2/22/89 ) 16400]vVast hes Co, N pursuani la Section 318 (N ¢1)
ISKEY THIN 07/11:84 370] SamuelRiddle : No o . ne Cent of Compatency at SBA
ES WREN 2/Z7B9 | 6580|D.R_Johnsen Compeny warled: Confract Suspended, Spolied Owls
COWBOY G4418i80 9400/ Scott Timber Yes o rded I s §S-160WD
NA 0829901 9300| Scolt Timber ) arded, SAS vs. Thomas 88-160WD
SOUTH NITA, ¢} 0[Seolt Timber Y jed, ?SE, Thomas 88-180WD R
700! Scott Timber Yes N rded, SAS v, Tho 600D
FIRST 0$5/1980 100| Scott Timber Xos I o ed, SA Thomes §8-160WD
WL Y 1 Q2289 €000} Fank Lumher Co., Inc, No N L pursyant \o Section 318 (B {1
UNCHVIEW 3} 18300|Penn T Ing, o o , pursuan| to Section 318 {f {1}
METROETTE TBY 02128189 00}Weyerharuser Co o of Awarded, pursuant lo Section 315 {1} (1}
COLD SALVAGE 30180 2 2dd Logqing No Not Awar
CUP SALVA 03/07/88 4 E, Rlchaxs 0 Not Awar
ATE a8/24(7 1180 o |51 -
9/28i80 3400] Themas Craak Yes Awarled: One ﬂﬁ[ Suspended, Spotied Owis
COL__THELEN __ 08/1363 | _11000{Boisa Cnscade Corp No Not Apegrded
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PATTLI A. GOLDMAN (WSB# 24426)
KRISTEN L. BOYLES (WSB# 23806)
Sierra Club Legal Defense Fund
705 Second Avenue, Suite 203
Seattle, Washington 98104
(206) 343-7340

Attorneys for Plaintiffs

'MARIRNNE DUGAN (0SB #9325¢)
Western Eanvironmental Law Center
1216 Lincoln Street

Eugena, OR 97401

(503) 485-2471

Loecal Counsel for Plaintiffs
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Plaintiffs Pilchuck Audupon Soclety et al. hereby ask the
Court to consolidate this case with Northwest Foreat'Resourcg
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Council v. Glickman, No. 95-6244-HO. The issues presented in
this case are also being considered bY this Court in NFRC v,
Glickman. Consolidating the two cases will enable the Court to
have all interested parties brief and arque the issues in one
proceeding. It would also ensure that no interested parties are
excluded from the proceedings that will determine their

interoste.

Plaintiffs request axpedited resolution on this motion. The

proceedings in NFRC v, Glickman are moving cuickly. Last week,
the plaintiff in NFRC v. Glickman asked this Court to decide on

an expeditioue basis whether Section 2001 (k) (1) recuires the
immediate award and release of certain previously cancelled
timber sales. The plaintiffs in this case have a strong interest
in many such sales. In order to ensure that plaintiffs have an
opportunity to be heard before the fate of these sales is sealed,
this Court should aectr expeditiocusly to c¢consolidate the two cases.
Reapectfully submitted this 7th day of November, 199S5.

PATTT A. GOLDMAN (WSB# 24426)

KRISTEN L, BOYLES (WSB# 23806)

Sierra Club Legal Defense Fund

705 Second Avenue, Suite 203

Seattle, Washington 98104
{(206) 343-7340

Attorneyes for Plaintiffse

1216 Lincoli Streoet
Eugene, OR 97401
(503) 485-2471

Local Counsel for Plaintiffs
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101 IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

11

12 PILCHUCK AUDUBON SOCIETY, OREGON )
NATURAL RESQURCES COUNCIL, )
13 PORTLAND AUDURON SOCIETY, BLACK ) Civil No, 95-06384-TC
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HEADWATERS, COAST RANGE ) NOTICE OF NON-OPPOSITICN
15| ASSOCIATION, FRIENDS OF THE ELK )] TO PLAINTIFFS’ MOTION TO
RIVER, LEAVENWORTH AUDUBON ADOPT- ) CONSOLIDATE

1¢| A-FOREST, NORTH CENTRAL WASHINGTON)

) AUDUBON SOCIETY, and KNUT and ANN )

17| AAGAARD,
Plaintiffs,

18
v.

19 DAN GLICKMAN, Secretary of

20{ Agriculture, BRUCE BABBITT,
Secretary of Interier, UNITED

21| STATES FOREST SERVICE, and BUREAU
OF LAND MANAGEMENT,

22 Defendants.

)

N

~

- 4

: \
\:\\
™
kjk

23

24 .'v. v e
25 Counsel for plaintiffs Pilchuck Andubégiéociety et al.

26l ("Pilchuck") has conferred with counsel for defendants and

27
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‘counsel for potential defendant-intervenors regarding plaintiffs’
Motien to Consolidate, and is authorized to represent that there

is no opposition to plaintiffs’ motion to consolidate this case

with Northwest Forest Resource Coungil v, Glickman, No. 95-6244-

HO (D.Or.).

Respectfully submitted this 8th day of November, 1895.

CERTIFICATE OF SERVICE - 2

éATTI A. GOLDMAN (WSB# 24426)

KRISTEN L. BOYLES (WSB# 23806)
Sierra Club Legal Defense Fund
705 Second Avenue, Suite 203
Seattle, Washington 98104
(206) 343-7340

Attorneys for Plaintiffe

MARIANNE DUGAN (QSB #9

Western Environmental Law Center
1216 Lincoln Street

Eugene, OR 97401

(503) 4B5-2471

TLocal Counsel for Plaintiffs
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Congress of the WUnited States
) . haspington, BE 20515

; Novembez 6, 1995

Presigent William J. Clinton ‘
The tec House ' ' ' ‘
Washington, D.C.

4 H 1
: Dear President Clinton: b 1 ‘ |

We read your statement of, Saturday, OctoberIZS, conceming the implementation 3!‘ !

! Section 2001 of the FY 1995 funding rescission bill (PL 104-19) with a mixture of bewilderment

! and surprise. Section 2001 is the section of the bill that deals with forest health activities and
directs the Secretaries of Interior and Agriculture to expedite sowe timber sales, as well as |

release others that have a.‘ready been sold, and for which the govemment has outstanding
contract liability. . '

I
Your Saturday siatement bewilders us for at least four reasons. First, you assert that the
release of these sales does not comport with the agreément that the Administration and Co
laboriously negotiated concemning the implementation of this measure. Certainly, the direction in
Section 2001 (k) to release these sales "notwithstanding any| other provision of law” is not
difficult to translate into exec{tive action. Moreover, during negotiations ypur negotiators &ked
for, and were giyen, a list of the kinds of sples that w intended to be coveréd. It is rather late
after (1) concluding negotiations, (2) signing the bill, (3) developing your own interpretation of |
the statutory language, and.(4) having it rajected by two courts to say you misunderstood what
we and your negotiators agreed to. \ : )
Second, your predictions of dire environmental and economic consequences fromghe
release of these sales do not square with the fucts. These sales involve less than 10,000 akres oyt
’ of the 30 million acres (fewer than | in every 3,000 acres) of federal t‘ores.‘l land in Oregon and
Washington. They come at a2 time when, thanks to tpe zcal of gxtrerne preservationists who
want to takg us back 1o pre-settlement conditions, Pacific Northwest timber harv is at an
’9«"' all-time low. The statute and existing law provide you the flexibility to set-aside addjtional
creage to protect species in places where the government hgs not already incurred financial
’2 2 ?ﬂ (Fahilitylassaciawd with cancelling alrcady-sold timber sales.” Petljaps your advisors have not

_%E%:‘

s )

sharcd the availability of this flextibility with you.

oYY,
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The President j }
November 6, 1995 ‘ |
Page Two ' :

'l'hn:d and in a related vein, is the apparent lack of concem for the g'ovemmcnt's financial

~ liability. Since these sales have alrcady been sold they are no longer the government's

possession strictly speaking. Cancelling them will involve the assumption of liability for

. damages claims from the purchasers. Current estimates suggest liabilities in excess of $150

million. Together with foregone timber sale receipts, the Treasury would lose in excess of $400
million, That loss would have to be reflected in agency budget cuts in FY 1997 or in out years.

Finally, we are bewildered because until October 28, A tration representatives and
witnesses at congressional hearings were urging us 1o forebear from @any ¢ es 10 Section 2001
of PL 104-19. As you may know, we are not pleased with the slow fate o gress your
Administration bas made in implementing the provision Neverthelgss, we\were inclined to
agree that — as one Administration witness entreated —~ "it is a bit ature" to consifier
changes. Pel;haps broader legislative changes shduld now be considere: :
In addition to ild 'ng us, your intention to introducc legislation} in thls arca ldves us

surprised. So far, the s and pnvironmental area |
that your Administration has igtroduced was the Sup&rfund prop brought forward in the

103rd Congress. Evea that t reintroduced in this Cgngress. - Thus, your l
forthcdming forestry p i y the second environmentgl initistive advanced
your leadership. Given the pressing problems in pther areas of envi;

Administration's curredt spproach which violatesithe law. We beli
reviewed the Administration's performance to would concur.

|

Therefore, we stand m}dy to entertgin your legislative Pro
an early hearing date in the relevant Co or Committees of j
however, that your preposal be accompanied by an accurate estimate of financial damag, tp the
govemnment associated with cancelling any contracts. Your proposal should also include
provisions for determining wluch ency budgets should be reduces] to offset the damage claims.
We would also appreciate yo ughts on whemer the federal go ermment has any obli atfons

to the affected counties to make up for lost reveriues to schools.
/]

TO:S3888 | PAGE:@2

Foo3
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The President

Novemher 6,1595
Pape Three

\ Al the end of the day. we will lik¢ly not agree on the outcome of this dispute.| But
even as an initial matter, we would not recommend contract cancellations and federal frevenue
losses as a viable proposal.

H !
|

Sincerely.
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U.S, DEPARTMENT OF JUSTICE
ENVIRONMENT & NATURAL RESOURCES DIVISION
APPELLATE SECTION
WASHINGTON, D.C. 203530

FAX NUMBER (202) 514-4240

DATE: November 14, 1995
FROM: Albert M. Ferlo, Jr.
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INTRODUCTION

Amici United States Senator Patrick J..Leahy, and
Representatives David E. Bonior, Elizabeth Furse, Jim McDermott,
George Miller, bavid E. Skaggs, Gerry E. Studds, Bruce Vento, and
Sidney R. Yates seek to assist the Court in undersfanding the
legislative intent concerning section 2001(k) .of the 1995
Emergency Supplemental Appropriations for Disaster Relief and
Rescissions Act, Pub. L. No. 104-19. E.g. Order at 8-10 (Sept.
13, 1995). Out—of—contgxﬁ and obscure statements relied on by
the district court do not reflect the stated pre-passage intent
of the.sponsors of section 2001 (k) , nor do they represent
Congress’ intent as a whole. Amici urge this Court to overturn
the district court’s flawed interpretation of section 2001(k) and
to restore the narrow purpose of this section intended by'
congress.

BACKGROUND

Section 2001 (k) came into belng as part of the.so—calied
"salvage logging amendmeﬁt" to the 1995 Emergency Supplemental
Appropriations tor Disaster Relief and Rescissions Act
("Rescissions Act"), Pub. L. 104-19. The salvage logging
amendment has three parts, two of which are not related to
"salvage" logging. The first of the amendment’s three parts,
which establishes limited environmental standards and judicial .
review for salvage timber saleé, received the lion’s shafe‘or'
congressional attention and debate, The second part expedites
non-salvage timber sales under the President’s Northwest Foresﬁ

Plan, known as "Option 9." The third part -- codified as section

AMICUS BRIEF OF UNITED STATES SENATOR PATRICK J. LEAHY AND
REPRESENTATIVES ... -1 -

pldQienrcambr.cjy
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2001 (k) -- calls for the release of a category of timbef-sales
within 45 days of  enactment. Section 2001(k) identifies these
sales by an express reference to a'1§90 statute.

That statute, section 318, or the "Northwest Timber
Compromise," was enacted as part of the Fiscal Year 1990 Interior
and Related Agencies Appropriations Act, Pub. L. 101-121. It
mandated a minimum level of timber sales from Forest Service and.
Bureau of Land Management (BLM) lands in Washington and Oregon,
which would be subject to minimal environmental standards aﬁd |
judicial review. While § 318 established targets for all of
Washington and Oregon, the bulk of its provisions applied only to
forests and BIM districts "known to contain northern spotted
owls." 1Id. at section 318(i). Section 318 exXpired at the end of
fiscal year 1990, although it c¢ontinues to govern contracts
offered under its provisions. 1Id. at section 318(k).

During House and Senate debate over the salvage logging
amendment, the provision ultimately codified at § 2001(k) was
consistently described in narrow terms as applying Onlf to the
specific sales sold under § 318 of the FY 1990 Interior and
Related Agencies Appropriétions bill that were subsequently held
up for additional environmental review. Members of Congress were
not told during those debates that the provision could be applied
to all sales ever offered but not logged on federal forests in

" Washington and Oregon.
Nonetheless, on October 17, 1995, the. dlstrlCt court fOr the

district of oregon ordered secretaries Gllckman ‘and Babbltt to
release under § 2001(k) (1) every timber sale offered cince § 318

AMICUS BRIEF OF UNITED STATES SENATOR PATRICK J. LEAHY AND
REPRESENTATIVES ... -2 -
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expired, but prior to enactment of the Regcissions Acﬁ, in'any
national forest in Washington or Oregon, as well as any BLM
districﬁ in western Oregon, except for sale units in which a
threatened or endangered bird species is known to be nesting.

In addition, the Forest Service and BLM were ordered to
develop and submit to the c¢ourt a list of_all sales offered but
not ultimately logged prior to the enactment of § 318, back to
1891 if necessary and even if- those sales ére in areas now off
limits to logging, such as in Congressionally-designated
Wilderness Areas.

The court thus extended § 2001 (k)’s geographic reach well
beyond national forests and BLM districts harboring spotted owls.
It also vastly expanded §.2001(k)'s temporal reach from sales
offered in fiscal years 1990 to all sales before or since that‘
time. Many of these sales had been canceled for environmental
reasons. These sales are now being released in their originally
advertised terms, volumes, and bid prices, and without compliance
with our environmental laws. The government hés submitted
declarations showing that logging these sales will irreparably
harm the forests and adversely affect thé ability of threatened
and endangered species to survive. Declaration of Jacqueline V.
Wyland (Oct. 13, 1995); Declaration of Thomas J. Dwyer (Oct. 13,
1095) . |

Contrary to the district court’s orders, Congress meant for
§ 2001(k) (1) to release only timber sales previously offered or
gold under section 318 of Pub. L. 101-121. The expansivé

interpretation adopted by the district court in no way reflects

AMICUS BRIEF OF UNITED S$TATES SENATOR PATRICK J. LEAHY AND
REPRESENTATIVES ... . - 3 -
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wvhat Congress as a-whole_uhders£o§d § 2061(k) to do.
}_\NALY SIS |
I. _REFERENCES DURING HOUSE DEBATE TO THE LANGUAGE CODIFTED AT
SECTION 2001(k) REPEATEDLY DESCRIBED SALES OFFERED OR SOLD
PURSUANT TO SECTION 318, NOT TO SALES OFFERED OR SOLD BEFORE
AND AFTER THAT TIME : ,
Every legislator to speak on the House floor about section
307(i) of H.R. 1159, 104th Cong., 1st Sess. (1995), the provision
that was ultimately codified as § 2001(k) of Pub. L. 104-19,
including sponsors of the salvage 1oggin§ amendment, asserted
their understanding that the provision would release gnly timber
sales that had been offered or awarded under § 318. Similarly,
the House Report expressly describes only such sales. Any
contrary statements during House debate are ambiguous or were

clearly contradicted by the sponsors’ direct statements on the

floor.

Aa. The House Report Accompanving The Salvage Logging
Amendment Refers Only To Sales $old Under Section 318.

Section 2001(k) was initially proposed as section 307(i) of

H.R. 1159, the House version of the 1995 Rescissions Act. Tﬁe
report of the Appropriations Committee accompanying H.R. 1159,
which was the only written description of the proposal in front
of House members during floor consideration, explained that:

The section also includes subsection (i), a provision to

release a group of sales that have alreadv been sold upnder
the provisions of Section 318.

H.R. Rep. No. 71, 104th Cong,., 1st Sess., at 22 (March 8, 1995)
(emphasis added). The report contained no direct or indirect
reference to any sales offered or sold before or after § 318.

This unambiquous interpretation of § 2001(k) contradicts the

AMICUS BRIEF OF UNITED STATES SENATOR PATRICK J. LEAHY AND

REPRESENTATIVES ... -4 -
pldQ\onrcambr.cjy .
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broad interpretation adopted by the district court.
B. Members Of Congress Who Spoke About The Logging
Amendment On_The Houste Floor. Consistently Described The

Same_ Narrow Interpretation Of Section 307(i) That Was
Included Tn The House Report.

The logging amendment was sponsored in the House by
Representative Charles Taylor. There was no spoken reference to
§ 307(i) when it first came before the House on March 15, 1995.
Thus members who voted on a motion to strike section 307 from
H.R. 1159, as well as to approve the overall bill, had no reason
to believe that § 307(i) had any meaning other than the one
provided in the Committee Report.
The district court, however, apparently gave considerable
weight to a lengthy written statement inserted in the
Congressional Record by Representative Taylor after debate on the
logging amendment had concluded. In the statement,
Representative Taylor said:
Subsection 307(i)...applies to all national
rorests and BLM districts that were subject to
gection 318....it directs the award of all
unawarded sales as originally advertised...and it
directs the release of these sales and all other
awarded sales in the affected area so that all the
sales can be operated to completion, on their
original terms, in fiscal years 1998 and 1996.

141 Cong. Rec. at H3233 (March 15, 1995).

There are several important reasons why the court should not
have relied on this statement to expand broadly the geographic
and temporal scope of § 2001 (k) faxr beyond what Congress
intended.

First, those words were never spoken on the House floor.

Members of Congress who were present on the House floor,

AMICUS BRIEF OF UNITED STATES SENATOR PATRICK J. LEAHY AND .
REPRESENTATIVES ... ~ 5.
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participated in the debate, andAvotéd on the legislafion‘nQVQr
heard any such expansive déscription of the provision.

Second, Representative Taylor’s written description is
flatly contradicted by the explanation of the provision contained
in the official House Appropriatibns Committee report
accompanying H.R., 1159. ‘ |

Third, Representative Taylor’/s written description is
contradicted by other statements in his same insert. 1In
particular, Represaentative Taylor noted that section 307 (i) was
needed to insulate the government from "liability for failure to
perform a contract." Id. This statement is consistent with the
Committee Report’s description of sales that had "already been
sold under the provisions of Section 318." It is not consistent
with an interprefation that makes § 307(1i) applicable to hundreds
or thousands of unawarded timber sales dating back as much as 100
years.

Fourth, Representative Téylor(s written statement s
contrédicted by his own subseguent spoken statements on'the House
floor. After the House of Representatives approved the House- |
Senate Conference Report accompanying H.R. 1158Y, Representative
Taylor and other members took time on the House floor to speak
about Presidént Clinton’e promise to veto the Rescissions
package. Representative Taylor told his colleagues that:

[T)he timber salvage amendment includes three phas'es. »e It

Y After H.R. 1159 was reported from the Approprlatlons
committee, it was combined with H.R. 1158. The logging amendment
was 1ncluded as section 2001 of that b111 during consideration’ byﬁ.
the Conference Committee.

AMICUS BRIEF OF UNITED STATES SENATOR PATRICK J. LEAHY AND
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includes the timber salvage portion, it includes the section
318 timber that has been approved and been waiting five
years now, past ml)l reqgulations, been waiting five vears to
be put on the market, and the option 9 that the President

himself recommended.

141 Cong Rec. at H5559 (May 24, 1995) (emphasis added).
Representative Taylor further explained that:

the section 318 timber ... has already met all the

environmental regquirements. This is green timber but it has

not yet been released. It has been waiting since 1990, over

5 years. ...[I]t has already been approved to move, but it

has been held up for over five years....
Id. at HS5558.

Representative Taylor’s spoken explanation of the scope of
section 2001 (k) affirmatively excludes all timber sales except
those that have "already been approved" but have "been held up
for over five yearg." Id. In other words, § 2001(k) releases
§ 318 sales and only § 318 sales; nothing more and nothing less.
The fact that numerous sales have been released by the Forest
Service and BLM pursuant to the district court’s October 17
injunction that do ngt meet "all the environmental requirements"
clearly shows that the court’s interpretation goes far beyond
what Congress contemplated and intended.

Finally, Representative Taylor’s written statement inserted
into the March 15, 1995 Congressional Record is contradicted by
subsequent legislative history of this provision in the Senate,
II. REFERENCES DURING SENATE DEBATE TO THE LANGUAGE CODIFIED AT

SECTION 2001 (k) REPEATEDLY DESCRIBED SALES OFFERED QR SOLD

PURSUANT TO SECTION 2318, NOT TO SALES OFFERED OR SOLD BEFORE

AND AFTER THAT TIME

As in the House, members of the Senate were repeatedly told.

that § 2001(k) released timber sales previously offered or sold

AMICUS BRIEF OF UNITED STATES SENATOR PATRICK J. LEAHY AND :
REPRESENTATIVES ... - 7 &
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under § 318, -and nothing_moref

A. Senators On_ The Aggropfiations Subcommittee On_Interior
And Related Agencies Were Provided With A Narrow
Interpretation Of Section 2001(k).

Senator Slade Gorton was the primary sponsor of the salvage
logging ameﬁdment in the Seriate and is Chairman of the
Appropriations Subcommittee on Interior and Related Agencies.
Prior to offering the logging amendment to the S. 617, 104th
Cong.,llst Sess. (1995), the Senate version of the Rescissions
bill, Chairman Gorton wrote a letter to the Senators on his
Subcommittee explaining his proposal:

{ilncluded in the Chairman’s mark will be the following
three amendments: emergency salvage timber sales, "318

sales", and sufficiency language for "Option 9." I will
briefly outline the purpose of ... each amendment in this
letter.

318 Sales amendment: T have ... included [this] language to

release a group of timber sales that have already been_sold

under the provisions of Section 318 of the Fiscal Year 1990
Interior and Related Agencies Appropriations Act.

Letter from Slade Gorton (March 20, 1985) (emphasis added).
Nowhere in this letter to the members of the Subcommittee

that first considered and approved the logging amendment was

there any direct or indirect reference by Senator Gorton to any

timber sales other than those that were sold pursuaﬁt'tq S 318.

B. During Floor Debate On The Logging Amendment, Senatorx
Gorton Clearly Limited The Scope Of Section 2001(k) To
Sales Sold Pursuwant To Section 318. o

Senator Gorton repeated his unambiguous interpretation that
§ 2001(k) applied only to timber sales sold pursuant to § 318

throughout floor debates on the salvage logging amendment.i When

AMICUS BRIEF OF UNITED STATES SENATOR PATRICK, J. LEAHY AND

REPRESENTATIVES ... . .= 8 -
pidonrcambr. cjy -



11/14/95 TUE 12:58 FAX 2025144240 ENRD APPELLATE . . @o1s

§. 617 was brought to the Senate floor in March, Senator Gorton

explained that: '
[t]he second and third elements in both amendments have to
do with option 2 and with so-called section 318 sales.
Section 318 was a part of the Appropriations Act in 1990
designed to provide some interim help for the forest in the
two Northwest states. But many of the sales directed by
this Congress pursuant to.that law have been held up by

subsaequent environmental actions. The proposal that the
committee has sl savs se sales would

ahead unless they involved places in which endangered
species were actually found. :

141 Cong. Rec. at S4875 (March 30, 1995) (emﬁhasis added) .

In July, after President Clinton vetoed the first version of
the 1995 rescissions bill, the Senate debated a slightly modified
version of the salvage logging amendment attached to a new
rescissiong bill. During debate, Senator Georton once again
‘reiterated his interpretation of the limited scope of § 2001(k):

Subsection (k) releases sales that were authorized under
section 318 of the FY 1990 Interior Appropriations bill.

141 Cong. Rec. at 510464 (July 21, 1995).

The Senator went on to explain that:

Roughly 300 million board feet of timber sales have been
held up due to agency gridlock over the marbled murrelet.

Id. The 300 million board foot figure corresponds to the
Administration’s consistent estimates of the amount of timber
awaiting release under § 318. See Forest Service document.
"Timber Sales Amendments to FY 1995 Rescission, Effect of'Hoﬁse
Action" (April 26, 1995); see also Memorandum from James R. Lyons
and Mike Dombeck to Jack Ward Thomas (Aug. 22'.1995)' Under the

expansive interpretation of section 2001 (k) adopted by the court,’

hundreds of millions of board feet of post-Section 318 timber

AMICUS BRIEF OF UNITED STATES SENATOR PATRICK J. LEAHY AND
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sales already have been released, and the list of pre-Section 318

timber sales is likely to be substantially larger.

In case it wasn’t clear enough, Senator Gorton confirmed the

narrow scope of § 2001(k) on July 21 when he again told Sénatora

that:
[l1}Janguage has ... been included to release a group of sales
that have already been sold under the provisions of section
318.

141 Cong. Rec. at £10464 (July 21, 1996)Id.
Over and over again, Senator Gorton expressed his view that
§ 2001 (k) 'z;equired the release only of § 318 sales and not of any
sales offered prior to or after § 318. '

C. The Other Senators Who Mentioned_ Section 2001(k) During
Senate Debateg Also Described Only In Terms Of Timber

So0ld Pursuant To Section 318.

Every other member of congress that discussed § 2001(k)
prior to passage of the Rescissions Act expressed a similar
understanding of the provision’s terms.

For example, Senator Patty Murray éxplained tﬁat:

{Senator Gorton’s] timber salvage authorizing language is
designed to accomplish three things: respond to a timber
salvage problem...; speed the rate of timber sales under the
President’s forest plan...; and release a few timber sales
remaining from legislation passed by Congress four years
ago. ‘ '

141 Cong. Rec. at 810422 (July 20, 1995) (emphasis added); see

also 141 Cong. Rec. at 54870 (March 30, 1995).

Similarly, Senator Mark Hatfield, Chairman of the Senate
Appropfiations committee, described theé sales cpvéred_under
§ 2001(k) as sales "originally authorized by thé:ﬁorthwést timber

AMICUS BRIEF OF UNITED STATES SENATOR. PATRICK J. LEAHY AND
REPRESENTATIVES ... - 10 -
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compromise amendment of 1989." Id. at ‘54881 (March 30, 1995).

D. The Senate Report Accompanvyving The Resciggions Bill
Does Not Support An Expansive Interpretation Of Section
2001 (k) .

Senator Hatfield authored the Senate Appropriation Committee
report on the Rescissions Act, The Senate Report contains
language virtually identical to that in the House Report;

The Committee also includes language to release a
group of sales that have already been =old in the
region affected by Section 318 of the Fiscal Year
1990 Interior and Related Agencies Appropriations
Act. ... The harvest of these sales was assumed
under the President’s Pacific Northwest Forest
Plan, but their release has been held up due to
extended subsequent review by the U.s. Fish and
Wildlife Service.

S. Rep. No. 17, 104th cong., 1lst Sess., at 123 (March 24, 1995).
The only potentially significant difference between the
Senate and House report language is the substitution of the words
"in the region affected by" for the words "under the provisions

of" § 318. The district court found

a congressional intent for the phrase "subject to section

318" to define the geographic reach of the law, by referring

to sales "in the region affected by section 318."

Order at 9 (Sept. 13, 1995).

However, like the obscure phrase inserted by Representative

Taylor, this language in the Senate Report loses the meaning

attributed to it when read in context.

First, the court’s reading 1s contradicted by Senator
Hatfield’s subseguent statements on the floor.

AMICUS BRIEF OF UNITED STATES SENATOR PATRICK J. LEAHY AND
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Second, the Senate Reporﬁ_indicafes that the Senate was
referring to "a group of saies that had already been sold," the
harvest of which was "assumed under the President’s Pacific
Northwest forest plan" and would "remove tens of millions or
dollars of liability from the Government for contract
cancellation.” S. Rep. No. 17 at 123.

These descriptions can only be read to apply to the subset
of outstanding § 318 sales, not to an open-ended set of timber
sales offered but not logged as long as a century ago within a
cryptically defined geographic region.

IIT. THE OVERWHELMING WEIGHT OF LEGISLATIVE HISTORY ACCOMPANYING
THE LOGGING AMENDMENT DEMONSTRATES THAT MEMBERS OF CONGRESS
UNDERSTOOD SECTION 2001(k) TO APPLY ONLY TO A SET OF
g{gCRETE, IDENTIFIABLE TIMBER SALES SOLD PURSUANT TO.SECTIOI.\I
The district court’s reading of the éenate Report,

Representative Taylor’s statement, and the Conference Report on

the Rescissions Act (which also referred to sales "in the

geographic¢ area encompassed by Section 318", H. Rep. No. 124,

104th Cong., 1lst Sess., (May 16, 1995)), runs directly cohtrary

to every statement made on the floor concerning § 2001(X) and to
the whole tenor of the debate over the provisién. Indeed, no
legislator ever expressed on the floor that §. 2001(k) might be
read to resurrect timber sales that had been offered at some time
other than FY 1990, but then canceled because they would_viqiaté
environmental laws.

It was not until July 27, 1995 -- the day that President

Clinton signed the Rescissions Act into law -- that six members

openly declared that § 2001(k) requires the release of all

AMICUS BRIEF OF UNITED STATES SENATOR PATRICK J. LEAHY AND o
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previously offered and awarded timber sales within the gebéraphic
region encompassed by § 318, whether or not the sales themselves
were subject to § 318. See Letter from Senator Murkowski to
Secretary Glickman and Secretary Babbitt (July 27, 1995).

As the district court correctly recognhized, this post~
passage letter is "not legislative history and should not be
considered evidence of congressional intent." Order at 10 (Sept.
13, 1995). Moreover, it directly contradicts the pre-enactment
statements of several of the signatories, namely Senator Gorton
and Representative Taylor. Their personal views cannot be
attributed to Congress as a whole.

CONCLUSION

The Court should overturn the district court and restore the

narrow purpose of section 2001(k) that Con@ress intended.

Respectfully Submitted,

CORRIE J. YACKULIC (WSB#¥ 16063)
Schroeter, Goldmark & Bender

810 Third Avenue, Suite 500
Seattle, Washington 98104

(206) 622-8000

Attorney for Amici
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KRISTINE OLSON

United States Attorney
888 SW Fifth Avenue
Suilte 1000

Portland, OR 97204-2024
(503) 727-1008

LOIS J. SCHIFFER

Assistant Attorney General
MICHELLE L. GILBERT

JOHN WATTS

EDWARD A. BOLING

U.S. Department of Justice
Environment and Natural Resources Division
General Litigation Section
P.O. Box 663

washington, D.C. 20044-0663
Telephona: (202) 272-8338

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESQURCE COUNCIL,
Civil No. 95-6244-HO
(lead)

Civil No. 95-6267-HO
(consolidated case)

Plaintiff,

c

DAN GLICKMAN, in his capacity
as Secretary of Agriculture,
BRUCE BABBITT, in his capacity
as Secretary of the Interior,

REQUEST FOR ADDITIONAL
TIME TO SUPPLEMENT BLM
COMPLIANCE REPORT IN
LIGHT OF GOVERNMENT
FURLOUGH

)
)
)
)
)
) NOTICE OF PILING AND
)
)
)
)
)
Defendants. )
)

Pursuant to paragraph ona of this Court’s Octocber 17, 1995
Ordex, and in accordance with representations made in the Third
Declaration of Jay McWhirter (ll/l/95)(a£tached to Federal
Defendants’ November 1, 1995 Compliance Report), federal
defendants herxeby attéch the Fifth Declaration of Jerry Hofer

that provides supplemental information as to Forest Service

NOTICE OF FILING AND REQUEST
FOR ADDITIONAL TIME - 1
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timber sale contracts offered oxr awarded priof t; Fiscal Year
1991 (October 1, 1990).

As to supplemental information relating to Bureau of Land
Management timber sale contracts offered or awarded prior to
Fiscal Year 1991, federal defendants respectfully regquest
additional time in light of the government furlough. As the
Court is aware, on November 14, 1995, the Office of Managemenﬁ
and Budget directed Executive Agencies to modify their operations
in response to a lapse of appropriations as of midnight on
November 13. The responsible personnel and officials from the
BLM Oregon State Office have been affected by this action.

We are committed to meeting all applicable court deadlines.
However, in light of the budget situation, we respectfully
request the Court to grant additional time. Thus, federal
defendants request an additional two working days upon expiration
of the government furlough in which to supplement the BLM
compliance report as to these sales.

Dated this 15th day of November 1995.
Respeactfully submitted,

KRISTINE OLSON
United States Attorney

LOIS J. SCHIFFER
Assistant Attorney General

7

MICHELLE L. GI
JOHN WATTS

EDWARD BOLING
United States Department of Justice

g
7

LBERT

NOTICE OF FILING AND REQUEST
FOR ADDITIONAL TIME - 2
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Environment and Natural
Resources Division

General Litigation Section

P.©O. Box 663

Washington, DC 20044-0663

(202) 272-8338

Attorneys for Defendants

0Of Counsel:

JAY MCWHIRTER

Office of the General Counsel

United States Department of Agriculture
Washington, DC

KAREN MOURITSEN
Office of the Solicitor
United States Department of the Interior

.Washington, DC

NOTICE OF FILING AND REQUEST
FOR ADDITIONAL TIME - 3
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KRISTINE OLSON

United States Attorney
888 SW Fifth Avenue
Suite 1000 .
Portland, OR 97204-2024
503-727-1008 '
OSB # 73254

LOIS J. SCHIFFER

Asgistant Attorney General

WBLLS D. BURGESS

MICHELLE L, GLLBERT

ANDREA L. BERLOWE

EDWARD BCLING

U.S. Department of Justice _
Environment and Natural Resourdee Division
P.O. Box €83

IN THE UNITED STATES DISTRICT COURT
FOR THE.DISTRICT OF OREGON

NORTHWEST FOREST RESOURCE COUNCIL,

Plaintiff,
Civil No. 95-6244-HO

FIFTH DECLARATION OF

)
}
)
)
V. )
* . )
"DAN GLICKMAN, in his capacity as ) JERRY L.. HOFER
)
)
)
)
)
)

Secretary of Agriculture,
BRUCE BABBITT, in his capacity as
Secretary of the Tntarior

Defendants,

I, Jerry L. Hofer, hereby declare the following to be true

and correct:
1. T have previously filed declarations in this case putting
forth my experience and dualificationsAwith the Dnited States

Forest Sesvice,

2. 2As declared to in the THIRD DECLARATION OF qAE:MCWHIRTER,

PIFTE DECLARATION OF. JERRY L. HOFER " PARGE 1
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November 1, 1935, filed in this cage, the Foreet Larvice. at my

direction, has reviewed its records for information regarding

timber saIES offered or awarded befoyxe FYO1,

3l Exhibit i identifies 56 timber sale contracts awarded
prior to FY $1 but suspended, including the Squeegee Timber Sale
on the Olympic National Forest, previeusly dcolazred to in the -
THIRD DECLARATION OF JAY MCWHIRTER. These'contrac;s.were
suspended due to the listing of thé marbled murrelet or nesting by

northern spotted owls.

4. As to timber sales offered prior to FY31 and not awarded,
the Forest Service has no'specitic policy for maintaining records
on timber sales offered, but unawarded. 'Typically; if an oftered
sale is not awarded for any purpese, the bids are.rejected and the
*timber sale" ceases to be an entity. ‘his does not mean that the
planoing and resource analysis completed to the time of bid
rejection ig never used again. The named timber sale may be
reoffered ae is, reéonfigured, or abandonead. 'fne reacords seavch,
therefore, ' for offered, but unawarded timber aaleslprior to FY91,

cannot be directed to any particular recoxd, file or report.

5. T directed the review of the Foreast Berviece Regional .
Office files of the Forest Service Form 2400-17, entitled."REPORT
OF TIMBER SALES, CONVERTIBLE AND NONCONVERTIBLE PRODUCYS", to
Qetermiune if the form would reveal the contract status of timber

sales offered before FY91l. Form 2400-17 is used by the Forest

PIFTH DECLARATION OF JERRY L, HOFER PAGE 2
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Serviece to report each timber gale ulflfered, .Required informatien
on this form includes sale name, state, National Forest, Ranger
District, legﬁl description, bid date, termination date, tree
gpecies, volume, bid rate and bidders, including the identified
high biddér, and esale statue. This required information is used by
the Forept Service as the source of information for other data
bases and reports including: cimber Bale accbmbliahments repores,
bid rates to entef into timber sale contract, and cut aﬁd sold
volume reports. However, Foxm 2400-17 has not been used to keep

track of offered, but'unawarded timber sales.

6. Rach of the National Porests in Oregon and Washington
reviewed the compiled list of sales from the Form 2400-17 review
to confirm the existence, status and condition of the listed
sales, as well as to raport any additional timber gale offered but
unawarded prior to FY91 that staff members could personally

recall.

7. The results of ché Foxrm 2400-17 search and the National
Porests! review are displayed in Exhibit 1, Exhibit 1 identifies
40 timber sales offered, but unawazrded prior to FY91, iamcluding
the Auger Timber Sale on the Premont National Forest, previously

declared to in the THIRD DRCLARATION OF JAY MCWHIRTER.

8. Most of the timber sales not previously reported to the
Court fail Lo meet the Forest Servicee Timber Sale Contract,

Division B/BT, Standard Provisions included in each of the offered

PYFTH DECLARATTION OF JERRY L. HOFER PAGE 3
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timber sale contracts. This failure is due, in large part, to
deterioration of painted tree markings and sale boundary posters.
Some sales were reconfigured, cold and harvested as reconfigured
Sales, or the timper has deterivrated beyond the point of.being

merchantible.,

3. A3 to the search for archived records, rafarred vo in the

THIRD DECLARATION OF JAY MCWHIRTER, records are typically referred

to as farchived- when they ére transmitted to the Federal Record
Center in Seattle, Washington and no lunger in the custody of the
Forest Service. Before making a retrieval request to the Federal
Record Center, I reviewed the Records Management Handbook for the
Forest Service to0 determine if archived records wounld still be in
existence £or timber sale contracts offered or awarded prior to

FY9l1.

10. The Forest Service Records Management Handbouok (FSH
6209.11) establishes a 5 year retention period for records
docuﬁenting the preparation, advercisement and award of timber
ealos. Whethe¥ retained by the individual Natienal Foresp office
or archived with the Federal Record Center, racords dated prior to
October 1, 1980 for the preparatibn, advertisement and award of
timber salcs, are beyond the ;etention per%od. Thusg, I did net
request a retrieval of records from the Federal Records Center for
recozrds prior to October 1, 1990. Instead, as declared above, I
directed Lhe review of tha Regional Office filee of Form 2400-17.

Tt is only -because of the practical business naturxe of timber sale

FIFTH DECLARATION OF JRRRY L. HOPER PAGE 4
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accounting procedures, program analysis, and contract payment rate
redetermination that Forms 2400-17 have been retained by the
Regional Office.

I declare under penalty of pexjury that the foregoing is true and
correct.

Executed at Portland, Oregon, on November 15, 1985.

Sa'd

FIFTH DECLARATION OF JERRY L. HOFER PAGE S
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Fore$t Sevice, Raglon 6

Exhihit 1 to the Fifth Declaration of Jerry L. Holer

Timber Sales Offered or Awarded Prior to FY 91

Prepared purswant fo the Court's Order, Octobar 17, 1885, NFRC v. Glickmam, Civ. No. 85-5244H0O
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Forest Service, Reglon €

Exhibit 1 to the Fifth Declaration of Jerry L. Hofer

- Timber Sales Offered or Awarded Prior to FY 81
Prepared pursuarn! fo the Cout's Order, Qctober 17, 1995, NFRC v. Glickman, Civ. No. €5-6244H0
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IN THE UNITED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT

No. 95- 36042

NORTHWEST FOREST RESOURCE COUNCIIL,
Plaintiff-Appellee
v.
DAN GLICKMAN and BRUCE BABBITT,

Defendante-Appellants

ON APPEAL, FROM THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON
CASE NO. 95-6244-HO

BRIEF OF APPELLANTS, DAN GLICKMAN AND BRUCE BABBITT

. OPINION BELOW
The district court’s (Honorable Michael Hogan) opinion and
order, dated September 13, 1995, is unpublished and is reproduced
at page ** of Appellants’ Excerpt of Record (E.R. ).
STATEMENT OF JURISDICTION

A. Digtrict court jurigdiction. -- Jurisdiction of the

.district court is based on 28 U.S.C. 1331 and 2201,

B. Jurisdiction of the Court of Appeals and Finality of

Judgment. -- The district court entered a permanent injunction on
October 17, 1995. (E.R. ). This Court’s jurisdiction is based

on 28 U.8.C. 1292{(a).

C. Timeliness of Appeal. -- The Federal defendants filed a

notice of appeal on October 18, 1995, within sixty days of entry

@002
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of the injunction. Thus, this appeal is timely under 28 U.s.C.
2107 (b) .
STATEMENT OQOF ISSUES

1. Did the distriect court err in interpreting the phrase
"subject to section 318," as used by Congress in Section
2001(k)(i) of Public L.aw 104-19 (the 1995 Rescissions Act), to
require the Secretaries of Agriculture and Interior to release
and allow to be completed, on their original terms and
conditions, all timber sales offered or awarded at any time prior
to July 27, 1995, in all units of the National Forest System in
Washington and Oregon and all districts of the Bureau of Land
Management in western Oregon.

STATEMENT OF THE CASE

A. Nature of the case. -- Thisg appeal involves a simple

issue of statutory construction of a single provision in the 1995
Rescissions Act. At issue is the fate of thousands of acres of
0l1ld growth forests throughout Oregon and Washington. The
district court, in a vastly expansive and liberal interpretation
of the statute, has ordered that the statute requireg the
Secretaries of Interior and Agriculture (the Secretaries) to
release and allow to be harvested over sixty timber sales. Many
of these sales had been previously withdrawn from public offering
because of severe environmental impacts which would result from
harvesting the sales as originally proposed. The'sales, with a
few exceptions not relevant to this appeal, have now been

released. The district court has denied a stay of its order
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requiring the release ©of the sales, and a motions panel of this
Court dénied the government’s request for an emergency stay
pending appeal. Trees which have been in existence for several
hundred years are now being cut. However, should the government
succeed on the merits of this appeal, this Court can stop further
damage to these ancient forests. These foreste provide vital and
irreplaceable habitat to wildlife, including threatened and
endangered species of birds and fish -- habitat which is wital
for the continued existence of these species,

B. Statutory framework. -- On July 27, 1995, the President
signed into 1aQ the 1995 Resc¢issions Act, Pub. L. 104-19.
Section 2001 of that Act sets out an emergency salvage timber
program which directs the Secretaries to expedite the award of
timber harvesting contracts on Federal lands throughout the
United States. The Act attemptsito increagse the flo& of
available timber for harvesting in three ways. First, in Seétion
2001 (b) of the Act, Congress established expedited procedures for
the release of salvage timber sales on a nationwide bagis.
Second, in Section 2001(d) Congress directed the Secretaries to
award timber sales on an accelerated basis on Federal lands
described in the April, 1994 "Record of Decision for Amendments
to Forest Serviee and Bureau of Land Management Planning
Documentgs Within the Range of the Northern Spotted Owl." (The
Northwest Forest Plan).

This litigation is centered on the third method created by

Congress. In Section 2001 (k) of the Act, Congress attempted to
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require the release and harvesting of certain timber sales which
Congress had previously authorized in 1989 in Section 318 of

Public Law No. 101-121, also known as the Northwest Timber

Compromise of 1989, See Robertson v. Seattle Audubon gociety,
503 U.S. 429 (1992). Section 2001(k) (1), provides:

Notwithstanding any other provision of law, within
45 days after the date of the enactment of this
Act, the Secretary concerned shall act to award,
release, and permit to be completed in fiscal
years 1995 and 1996, with no change in originally
advertised terms, volumes, and bid prices, all
timber sale contracts offered or awarded before
that date in any unit of the National Forest
System or district of the Bureau of Land
Management subject to section 318 of Public Law
101-121 (103 Stat. 745). The return of the bid
bond of the high bidder shall not alter the
responsibility of the Secretary concerned to
comply with this paragraph.

The forty-five day period for the "release" of the section 318
timber sales expired on September 10, 1995.°

Subsequent to the enactment of Section 2001, both the Forest
Service and the Bureau of Land Management worked diligently to
release the sales previously offered under section 318. The

Forest Service, in the summer of 1995, released 59 million board

: Section 2001 (k) (2) of the Act exempts from release any

sale "if any threatened or endangered bird species is known to be
nesting within the acreage that is the subject of the sale * *
*,% The Pepartments of Agriculture and the Interior (the
Agencies) interpret the phrase "known to be nesting" in
accordance with a scientific protocol previously developed by a
team of agency experts. NFRC also digagrees with the Secretarles
interpretation of this subsection. The issue is currently
pending before the district court on cross-motions for summary
judgment. Finally, Section 2001(k) (3) requires the Secretaries to
provide replacement timber, "if for any reason a sale cannot be
released and completed under the terms of this subsection within
45 days after the date of the enactment of thisg Act."

4
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feet of timber undéz/;hat had been offered under the Section 318
program. During the month of September, the Forest Service
continued taking steps to release additional sales. Another 8
MMBF was released in early September. In addition, the Forest
Service subsequently issued letters notifying the affected
purchasers that suspensions were lifted to release approximately
24 million board feet of additional timber. (E.R. ). The
Forest Sarvice also sent letters notifyving high bidders of its
intent to award another 18 MMBF of timber upon confirmation of
interest by the bidders in proceeding with the sale and
satisfaction of typical contract requirements. Id. The BLM hasg
acted to award approximately 64 MMBF of section 318 timber.

(E.R. ). See Declaration of William L. Bradley dated September
7, 1995 at 9 3. To date, a total of *** million board feet from
**% previously withdrawn section 318 sales has been released
under the provisions of Section 2001 (k) (1).?

3. igto r Section 318. -- Section 318
of the Department of the Interior and Related Agenciles
appropriations Act, Fiscél year 1990, Pub. L. 101-121 (Section
318), also referred to as the Hatfield/Adams Amendment, was

signed into law on October 23, 1989, See 135 Cong. Rec. 8§ 8762,

2 An additional **+* board feet of timber has been
withheld from release under Section 2001(k) (2), based on the
Secretaries’ determination that a threatened or endangered bird
species is "known to be nesting" within the gale unit. The
district court is scheduled to rule on these withheld sales on
Novembexr **+*,6 1995,
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8795-8797 (July 26, 1989) (relevant portions attached hereto as

Addendum A). The intent of section 218 was:

to balance the goal of ensuring a predictable flow

of public timber for fiscal years 1989 and 1990

with the goal of preserving significant old growth

forest stands as the habitat of the northern

spotted owl.
Gifford Pinchot Alliance v. Butruille, 742 F.Supp. 1077, 1079
(D.Or. 1990). To achieve these goals, subsection 318 (a) set an
overall target level of timber harvesting from national forests
and BLM lands in Oregon and Washington for fiscal yearsg 1989 and
1990. The substance of the statute wag set out in subsections
318(b) -~ (k), which set forth procedures for expedited review,
prohibitions on injunctions and restraining orders® and numerous
environmental safeguards.® These procedures applied exclusively
to "all timber sales from the thirteen national forests in Oregon
and Washington and [BLM] Management districts in westerxn Oregon

known to contain northern spotted owls [NSOs]." See Subsection

318(41) .3

3 See Section 318 (d), (f) (1), (g).
N For example, subsection 318 (b) directed the Forest
Service to sell ecologically significant old growth within the 13
forests known to contain spotted owl only as necessary and in a
manner designed to minimize the effects of fragmentation within
each sale. section 318(b) (1), (2). Section 318 (e) provided that
nothing waa to affect interagency cooperation under the ESA and
its regulations. '

® Section 318(i1i) reconfirms that:

Except for provisions of subsection (a) (1) of this section,

the provisions of this section apply solely to the thirteen

national forests in Oregon and Washington and Bureau of Land
Management districts in western Oregon known to contain

(continued...)
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Some section 318 sales were delayed or suspended for a
number of reasons. Section 318 was the subject of extensive
litigation, with the Supreme Court ultimately affirming the
constitutionality of the law in Robertson v. Seattle Audubon
Society, 503 U.S. 429 (1992). A number of section 318 sales were
enjoined while this issue was being litigated. See generally
Portland Audubon Scociety v. Luijan, 795 F.Supp. 1489, 1496 (D.Or.
19922). ©Other sales were affected by litigation over compliance
with various terms of section 318, such as the requirement to

minimize fragmentation of ecologically-significant old growth.

See Seattle Audubon Societyv v. Robertson, Civ. No. 89-160
(W.D.Wash.).

Many gection 318 sales did not go forward as a result of
concerns about significant impacts to species listed under the
Endangered Species Act (ESA). In June 1990, after enactment of
section 318, the United States Fish and Wildlife Service (FWS) l/
listed the northexn spotted owl as a threatened especies under the
ESA. See 55 Fed. Reg. 26189 (June 26, 1990). Because of the
listing of the NSO as threatened species, a number of Forest
Service section 318 sales were "modified, eliminated or held in
abeyance." See Gifford Pinchot, 742 F.Supp. at 1080.

On September 28, 1992, the FWS listed the marbled murrelet
ag8 a threatened species. 57 Fed. Reg. 45328 (Oct. 1, 1992). As

a result of the listing, the Forest Service reinitiated

(...continued)
northexn spotted owls.
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consultation with the FWS under Section 7{(a) (2) of the Endangered
Species Act, 16 U.S.C. 1536(a) (2), regarding the effects on
murrelets of continuing to harvest section 318 sales that had
already been awarded. In June 1995, the FWS subsequently
concluded that further logging of a number of the Forest Service //

section 318 sales would likely jeopardize the continued existence
of the marbled murrelet. As a result, these section 318 sales
were suspended pending further survey work.

The BIM experienced similar delays in completing the
contracting process for its section 318 sales. The successive
listing of proposed spotted owl critical habitat and the listing
of the marbled murrélet delayed finalization of several sales.
See Lone Rock Ti . Y i tates Dept. of Interio , 842

F. Supp. 433 (D. Or. 199%4).

4. hallenge under Sectd 0 k - " ject to
Section 318". -- On August 8, 1995, just twelve days after

enactment of Section 2001(k)(1); NFRC filed a complaint seeking
mandamus and a permanent injunction compelling the Secretaries to
award and release by September 10, 1995, "all timber sales
offered prior to the date of enactment [of the Act] in all
national forests in Oregon and Washington and Bureau of Land
Management ("BLM") districts in western Oregon." (E.R. ). The
complaint further alleges that the secrecaries_"ére not complying
and do not intend to comply with this law except for some timber
sale contracts that were offered in fiscal year 1930 under

Section 318 * * * v (ER. ).
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At the core of NFRC’'s complaint is an interpretation of the
phrase "gubject to section 318." Under NFRC's interpretation,
the phrase is a simple geographic descriptién of all national
forests in Washington and Oregon and BLM districts in western
Oregon. (E.R. ). NFRC's interpretation of the phrase
eliminates any need for analysis of sections 318, and raquires
release of over sixty timber sales never subject to the terms of
gection 318 at any time.

In an order dated September 13, 1995 (E.R. ), the district
court totally adopted NFRC’s interpretation, and held that
Saction 2001 (k) (1) applies to timber sales previously offered ox
awarded in all national forests in Washington and Oregon and BLM
districts in wesfern Oregon up to July 27, 1995. (E.R. ). The
court rejected the Secretaries’ arguments that the scope of
2001(k) (1) was limited to only those sales previously offered
during 1989 and 1990 under the provisions of section 318. The
district court found (E.R. ) that the language of the statute wae
plain, and that the legislative history "strongly favors
plaintiff’s interpretation." (E.R. ). .Although the district
ecourt then "allowed" NFRC's "motion for summary judgment as to
its first and second c¢laimg for relief" (E.R. ), 1t did not enter
an injunetion or final declaratory judgment on either claim.

S. Post opinion proceedings. --  On September 21,
1995, only six working.days after the district court issued its
opinion, the plaintiff filed a motion for cohtempt, seeking

imprisonment of two government officials, neither of whom were
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named as defendants in the complaint, aas well as monetary
sanctions against the United States. (E.R. ). NFRC claimed
that the failure to release immediately sales "in all national
foregtsg in Oregon and Washington and all Bureau of Land
Management (BLM") districts in Western Oregon" amounted to
contempt of the district court’s September 13 summary judgment
order. (E.R. ). NFRC, however, never submitted a list of the
specific sales it believed were subject to release under the
district court’s September 13, 1995 opinion. In the alternative,
NFRC requested that court amend its order by specifically
granting a "permanent injunction compelling Secretary Glickman

- and Secretary Babbitt "to immediately award, release, and permit
to be completed in fiscal years 1995 and 1996, * * * all timber
sale contracts offered or awarded prior to July 25, 1995 in any

national forest in Oregon and Washington or BLM district in

wegtern Oregon * * % v (14, at 11).
The government filed its response on October 6, 1995. In

addition to a defense on the merits of the contempt motion, the
responge indicated to the court that the government, because of
its desire to obtain an appealable order, would not object to the
entry of an injunction, on the'aésumption that a stay pending
appeal would be entered. 1In a filing on October 13, 1995, the
government further suggested to the district court that it could
provide for immediate appeal on the issue before timber is
actually cut (and while the other issues remain to be determined

in the district court) by certifying the question of the scope of

10
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Section 2001 (k) (1) for interlocutory appeal pursuant to 28 U.S.
1292 (b) or by issuing a declaratory judgment on the ¢laim under
Fed. R. Civ. P. 54 (b) .

At a hearing held on October 17, 1995, the district court
denied the motion for contempt, and entered an order granting a
permanent injunction. The injunction "compelled and directed"
the Secretaries, "to award, release and permit to be completed in
fiscal years 1995 and 1996, with no change in originally
advertised terms, volumes, and bid prices, all timber sale
contracts offered or awarded between Octobex 1, 1990 and July 27,
1995, in any national forest in Oregon and Washington or BLM
district in western Oregon, except for sale units in which a
threatened or endangered bird species is known to be nesting."
(E.R. ). The court then denied from the bench the Secretaries’
oral request for a stay peqding appeal . |

This appeai followed.®

SUMMARY OF ARGUMENT

{summary of argument to be added]

8 By order dated October 26, 1995, a motions panel of
this Court denied the government's request for a stay pending
appeal. Since that time over *** acres of the **** total acres
covered by the court’s October 17 injunction have bean harvested
or are in the processa of being harvested.

11
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ARGUMENT

THE AGENCIES CORRECTLY INTERPRETED SECTION 2001 (k) (1)
TO APPLY TO REMAINING SECTION 318 SALES, NOT TO ALL SALES
PREVIOUSLY OFFERED IN THE STATES OF WASHINGTON AND OREGON

A. Standard of Review. -- This court reviews a distriect

court’s interpretation of a statute de novo. Spain v. Aetna Life
Ins. Co., 11 F.3d 131 (9th Cir. 1993). '

B. Introduction. -- The.district court’s October 17, 1995
order required the release of over 60 sepacrate timber sales
containing nearly 220 million board feet of timber. Many of
these sales were previously withdrawn from public offering based
on the likely environmental harm to many forest resources,
including threatened and endangered species such as the northern
spotted owl, the marbled murrelet; the Snake River chinook
salmon, and the shortnose sucker. Harvesting of some saleg will
alse have an impact on éther fo?ast species which, while not
formally listed under the Endangered Species Act, require special
consideration under the statutes and regulations governing timber
harvesting by the Forest Service and the BILM. The district
court‘s order, by interpreting Section 2001 (k) (1) to reguire the
release of these sales, has greatly expanded the scope of the
Section to the detriment of the environment. As demonstrated
below, the district court erred in giving such ah expansive
interpretation to what, iﬁ the final analysis, is a limited
attempt by Congress to force the release of timber sales which it

thought it had authorized ﬁéarly five years ago.

12
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C. The Plain DLanguage Of The Act Ig Consistent With The

Adgencies’ Interxpretation That Subsectio i The
Release Of Remaining Section 318 Sales. -- Subsection 2001 (k) (1)

requires the Secretaries of Agriculture and the Interior, within
45 days of enactment, to act to award, release and permit to be
completed: |

all timber sale contracts offered or awarded

before that date in any unit of the National
Forest System or district of the Bureau of

Land Management subject to section 318 of
Public Law 101-121 * * * |
Pub., L. 104-19, § 2001(k) (1) (1995) (emphasis added). Contrary
to NFRC’'s theory, and the district court’s interpretation (Op. at
7-8), Congress did not use the phrase "subject to section 318" as
a short-hand geographic desceriptor of the States of Washington
and Oregon.’” If Congress had meant that, it could simply have
said so. Instead, Congress made'a deliberate choice to refer to
section 318. The isgue, then, is what Congress meant in usiﬁg
the phrase "subject to section 318." Application of well-
established rules of statutory construction to the Act’s plain
language reveals that Congress intended to require the
implementing agencies to address the continuing delay in the

completion of remaining section 318 timber sales, either through

award under their original terms, as contemplated by section

(l> In other sections of 2001, Congress made it clear when it
meant "as . described in" by simply saying so. See e.g. subsection
2001 (b) (authorizing salvage sales from Federal lands "described
in" subsection (a) (4), and subgection 2001 (d) (directing
expeditious implementation of sale contracts on Federal lands
"dascribed in" the ROD) .

~ 13

A



11/08/95 WED 18:19 FAX 2025144240 ENRD APPELLATE do15

2001 (k) (1), or through the provision of alternative timber under
the terms of section 2001 (k) (3).

The operative portions of section 318 applied exclusively to
sales offered in fiscal years 1989 and 1990 in the thirteen
national forests in dregon and Washington and BLM districts in
western Oregon known to contain northern spotted owls. See

Subsection 318(i); Robertson, 503 U.S. at 433, Subsection 318 (k).

provided that timber sales offered to meet the target

requirements of subsection (a) would continue "to_be subject to

the terms and conditjions of" gection 318 for the duration of the
contracts. "All other provisions of this section shall remain in

effect’until September 30, 1990.°" Subsectién 318 (k).
Accordingly, Section 318 expired at the end of fiscal year 1990.
See Robertson, 503 U.38S. at 433,

Rules of statutory construction require words to be accorded
their Commén meaning and proscribe interpretations that produce
abgurd or illogical results, 2A Sutherland Statutory
Congtruction, § 47.28, 47.30 (Sth ed. 1992). Because Section 318
expired almost five years ago, only sales offered prior to the
statute’s expiration remain "subject to section 318," according
to the commén meaning of the phrase "subject to." "Subject" is
defined as "likely to be conditioned, affected, or modified in
some indicated way: having a contingent relation to something and
usu(ally] dependent on such relatioﬁ for final form, validity, or

significance * * * " Webster’s Thixrd New International

14
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Dictionary, 2275.% The fiscal yeaxr 1989 and 1990 sales depend
on section 318 in the most basic sense to define their very form
and validity. on the other hand, the national forest and BLM
lands in Washington and Oregon are not dependent on section 318
for their definition. The national forests and BLM districts
exist outside the framework of section 318. ‘The phrase "subject
to section 318" as interpreted by the court adds nothing to the
meaning ©f the statute. Indeed, by including forests that were
never subject to the provisions of section 318, the district
court has effectively repealed the phrase from the statute.
Further evidence of the sweeping scope of the court’s
interpretation is found in the district court’s order requiring
the Secretarieg to search for sales which occurred prior to the
enactmentc of’section 318. (E.R. ). The inclusion of sales
which were offered before section 318 was enacted renders the
phrase "subject to section 318" totally meaningless.

1. Appli i of t ‘ ion that a
phrase modifies only the immediate antecedent leads to absurd
resultg in this case. -- Tha court attempted to justify its broad
interpretation of "subject to" to mean "Washington and Oregon" by
relying on the rule of statutory construction that generally
recuires that a qualifying phrase modifies only the phrase which
immediately precedes it. (Order at 5-6). However, that

interpretative rule "is not inflexible or uniformly binding.” 2A

8 Black’s defines "subject to" asg "liable, subordinate,

subservient, inferior, obedient to; governed or affected by;
." Black's Law Dictionary, 1594 (4th ed. 1966).

15
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Sutherland Statutory Censtruction, § 47.33 ("Where the sense of
the entire act requires that a qualifying word or phrase apply to
several preceding or even succeeding sections, the word or phrase
will not be restricted to its immediate antecedent"). This is
especially true of statutes which are not "assiduously compiled."

See Tippins, Inc. v. USX Coxrp. , 37 F.3d 87, 93 (34 Cix. 1994).

Here, the fact that this substantive provision, affecting wvast
areas of natural resources in the Paclfic Northwest was developed
in a few short months in an appropriations measure.

Underxr the district court’s interpretation, limiting the
phrase "subject to saection 318" to the immediate antecedent
phrase "any unit of the National Forest System or district of the
Bureau of Land Management" hag lead to an aksurd result. The
court’s interpretation has regquired the release of timber sales,
located throughout Washington and Oregen, which wére offaered just
prior to the enactment date of Section 2001(k) (1) (get name of
sale and cite) as well as prior to the enactment of Section 318
itself ((get name of sale and cite). The absurd result of
requiring the release of sales which have never had the remotest
relation to Section 318 cannot be supported by the rule of
'statutory construction upon which the district court so heavily

relies. See lLongview Fibre Co. v. Ragmussen, 980 F.2d 1307, 1311

(oth Cir. 1992); Pacificorp v. Bonneville Power Administration,

856 F.2d 94, 97 (9th Cix. 1988).
The absurdity of the court’s interpretation is also

demonstrated by its apparent acceptance of an assumption that

16
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Congress prefers to rely on oblique references to expired
statutory programs to define the area covered by a new statute,
when the area so defined is simply the states of Oregon and
Washington. The court, however, offers no explaﬁation ag to why,
if Congress had intended to use the phrase "subject to section
318" to actually mean Washington and Oregon, it did not simply
say so. Indeed, the problems inherent in converting "subject to
section 318" into a geographic descriptor are underscored by the
court’s contrary finding that "there is no ’‘desc¢ription’ of lands
set forth in section 318." (E.R. ). The court’s inability even
to correctly identify the.area in which section 318 gales had
been located undercuts its interpretation that the term "subject
to section 318" simply describes "one set of National Forest

Units and another set of BLM districta * * * » Thid,

2. The Secretaries’ interpretation ig the only one that
gives meaning to all the words in Section 2001(k)(1). -- The
court also erroneously relied on the rule of statutory
construction that any interpretatioﬁ must "give significance to
all of * * * [the statute’s] parts." (E.R. ). The court states
the *"’phrase offered or awarded before that date’ only makes |
sense if the statute has ongoinging application to sales after
flscal year 1990, beéause the phrase serves to exclude sales
offered after July 27, 1995." The court however ignores the
fact, uncontested by NFRC, that many section 218 sales were
actually awarded after the expiration of section 318 itself.

(E.R. ). Clearly, Congress wanted to ensure that all sales

17
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either offered but not awarded in the two.year window created by
Section 318, and any 318 sale actually awarded after the
expiration of Section 318, fell within the scope of gzection
2001 (k) (1) . The district court’s interpretation fails to také
into account the use of the words "or awarded" in the phrase
"offered or awarded." By focussing only on the "offer" of sales
under section 318, the court has unduly expanded the scope of
Section 2001 (k) (1).

Nor is the court correct in finding (E.R. ) that the
Secretaries’ interpretation of "subject to gection 318" renders
the phrase "in any unit of the National Forest System or district
of the Bureau of Land Management meaningless." The Secretaries’
interpretation recognizea that this phrase clarifies that
subsection 2001(k)(1) applies to both Forest Serxrvice and BLM
lands.? Absent recognition of tﬁis c¢larification, the court’s
interpretation could be accused qf violating the same rule. If
the court is correct in finding that the phrase "subject to
section 318" is a simple geographic description, then, because
section 318 describes its geographic scope to cover explicitly

both BLM and national forest lands, Congress sgimply could have

-]

Section 318 defined this area in terms of geography,
time and substantive provisions that "apply solely to the
thirteen national forests in Oregon and Washington and Bureau of
Land Management districts in western Oregon known to contain
northern spotted owls," (318(1)), "untll September 30, 1990,"
except that all of the remaining section 318 sales continue
"subject to the terms and conditions of this section for the
duration of those sale contracts." 318(k). Reference to section
318 clearly was intended to limit subsection 2001(k) (1) ’'s release
provision to the area and timeframe within which these national
forest and BIM lands were "subject to section 318."

18
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stated "Federal lands subject to section 318" in defining the
scope of subsection 2001 (k) (1) .'° Under the court'’s
interpretation, there would have been no need to specify national
forest and BLM lands. It is the Secretaries’ construction then,
that gives meaning to every word of section 2001 (k) (1), and does
not attempt to turn the phrase "subject to" or any other phrase
into something it is not and cannot be. '

3. The district court’g interpretation failg to give any
meaning to the phrase "subject to section 318". -- Also, even if
the district court is correct in finding that "subject to section
318" is a simple geographic description, the court’s
interpretation erronecusly includes all nutional.forests in
Washington and Oregon. The court falls into this error through
its complete failure to analyze the language of section 318
itself. While subsection 318(a) generally described target
volumes for sales from "net merchantable timber from the national

' forests‘of Oregon and Wagshington * * + ",  all remaining operative
provisions, which provide the real substance of the statute,
expressly apply only to those thirteen national forestge and BIM
lands known to contain spotted owl, located in the western
portion of the two states. See Section 318(i).

Thus, even assuming that, as the court found, "subject to

' section 318" was intended to be a geographic descriptor, the

10 Indeed, that is how BLM lands and national forests
lands were referred to in subsection 2001(d), describing the
scope of that subsectlon as applying to "Federal lands descrlbed
in (the ROD].
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language certainly does not support the expansive geographic érea
encompassed by the court’s order. Indeed, if the phrase were
deemed to be a geographic descriptor, it would more logically be
read to mean those limited areas of national forest and BLM lands
actually encompassed by section 318 sales, as those are the only
possible areas that remain "subject to" séction 318. The court
erred in requiring the Forest Service Lo release timber sales in
the forests and portions of forests which are indisputably
outside the range of the Northern Spotted Owl.*

4. The Secretarieg’ interpretation is not an attemnt to
"silently adopt a position previously rejected by congress. --

Finally, the court alsc erred in relying on the rejection of an
amendment proposed by Senator Murray, to support its.conclusion
that Congress intended to include all salea throughout Waghington
and Oregon in the scope of Section 2001 (k) (1). The court found
that the agencies’ lnterpretation violates the statutory
construction rule that "Congress is not deemed to have silently
adopted a position it previously rejected.” (E.R. ). The
c¢ourt’s conclusion is erroneous because the Murray language was
fundamentally different from the agencies’ interpretation of the
current law. First, Senator Murray’s amendment would have only

released "each timber sale awarded pursuant to section 318," not

unawarded sales. 141 Cong. Rec. § 4870 (daily ed. March 30,

1995) (emphagis added). It is this difference, the release of

a3 These forests include all of the Wallowa-Whitman
National Forest, the Colville National Forest (obtain definitive
list of non-owl forests)
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offered or awarded sales, that distinguishes the Murray amendment
from section 2001 (k). See 141 Cong. Rec. H 5050. Indeed, a

significant volume of timer is included in uynawarded section 318

sales. (E.R. ). The district court simply chose to ignore this
important distinction.

Second, Senator Murray'’'s section 318 release language was,
like section 2001, part of a larger timber salvage amendment that
presented more significant differences than simply the provisions
of Section 2001 (k) (1). Indeed, Senator Gorton, in his comparison
of the two appreoaches, described the Section 318 release
provisions in both the Murray amendment and the legislation

eventually enacted, as applying to only the remaining section 318

timber sales:

The second and third elements in both
amendments have to do with option 9 and with
gso-called section 318 sales, Section 318 was
a part of the Appropriations Act in 1990,
designed to provide some interim help for the
forest in the two Northwest States. But many
of the sales directed by this Congress
pursuant to that law have been held up by
subsequent environmental actions. The
proposal that the committee has made simply

says that those gales would go ahead unless
they involved places in which endangered

species are actually found, in which case,

substitute lands will take their place.
141 Cong. Rec. S 4875 (March 30, 1995) (emphasis added). Thus,
the Senate’s rejection of the Murray amendment can have no

significance for this case.

D. The Agencieg'’ Interpretation Ig Supported By The
Legislative History. -- The district court also erred in finding

that the legislative history of Section 2001 (k) (1) supports its
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interpretation of the scope of that section. A fair reéding of
the legislative history as a whole demonstrates that the only
sure and certain intent of the entire Congress was to requirxe the
Forest Service and BLM to address the continuing delay in the -
completion of section 318 timber saleg, either through award or
through provision of replacement timber. Reliance on legislative
history for establishing Congressional intent beyond that
undisputed fact constitutes error.

Section 2001 of Public Law 104-19 was originally introduced
as Section 307 of H.R. 1159, a bipartisan effort known as the
Taylor-Dicks Amendment. What eventually became subsection
2001 (k) originally contained only the language of paragraph
2001 (k) (1), with 30 days provided for compliance. H.R. 1159, §
307(1i). The description of subsection 307(i) in the Report of’
the House Appropriations Committee makes clear that subsection
307(i) was intended "to release a group of sales that have been
already sold under the provigions of section 318. * * * Thé
harvest of these sales was assumed under the President’s Pacific
Northwest Forest Plan * * % " 104 H. Rept. 71. The provision’s
cosponsor, Representative Taylor, described the potential
contract liability that this provision was designed to addresas,
and that he believed the sales were previously approved for

harvest .**

12

Representative Taylor stated;

Many of these sales were awarded tc purchasers

vears ago; the government will have to pay tens of
(continued...)
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In the Senate, the language of section 2001 was modified to
provide the current provisions for protection of nesting birds
and to require alternative timber veolume where timber contracts
could not be released. While debating an alternative amendment
sponsored by Senator Murray, Senator Gorton, the author of
section 2001, described subsection 2001 (k) only as applying to

gection 318 sales.'® Senator Hatfield, the Chairman of the

2¢ . continued)

millions of dollars in contract buyouts if these
saleg were cancelled. Other sales were auctioned
years ago but never awarded; in some cases the
agencies rejected bids well after the auction due
to administrative reviews and delays and changing
‘'standards. This is the case even though the
preponderance of these sales were appxoved for
harvest in the Record of Decision accompanying the
President’s Pacific Northwest Forest Plan, as not
jeopardizing the continued existence of any of the
numerous species of wildlife considered by that
plan."

141 Cong. Rec. H 3233,

Representative Taylor also made clear that the authors of
section 307 worked with the Forest Service in drafting this
section "to assure that these requirements are technically
correct, and evaluating the Forest Service’s technical and
operational capability to meet the requirements of section 307,"
141 Cong. Rec. H3232, and "to make sure that the amendment is
drafted in a technically and legally sound fashion." 141 Cong.
Rec. H 3233.

13 Senator Gorton stated:

The second and third elements in both amendments

have to do with option 9 and with so-called

section 318 sales. Section 318 was a part of the

Appropriationg Act of 1990, degigned to provide

some interim help for the forest in two Northwest

States. But many of the sales directed by this

Congress pursuant to that law have been held up by

subsequent environmental actions. The proposal

that the committee has made simply says that those
(continued...)
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Senate Appropriations Committee and the floor manager of the
bill, alego descfibed Senator Gorton’s amendment only in terms of
applying to section 318 sales:
The Gorton amendment releagses 375 million board feet of
timber =sales in western Oregon that were previously
sold to timber purchasers. Most of these sales,
originally authorized by the Northwest timber
compromise amendment of 1989, were determined in the
racord of decisgsion for President Clinton’s option 9
plan not to jeopardize the existence of any species.
To ensure further protections, the Gorton amendment
includes provisions prohibiting activities in timber
sale units which contaln any negting threatened or
endangered species.!®
141 Cong. Rec. S 4881. While the legislative history of the 375%
million board feet figure is unclear, the remaining references by
Senator Hatfield confirm that he was referring to section 318
sales.!® The "Northwest timber compromise amendment of 1989"
pursuant to which the sales were originally authorized, was
Section 318, sponsored by Senator Hatfield. (E.R. ); see algo
141 Cong. Rec. S 4881 (referring to 1989 compromise sponsored by

Senators Hatfleld and Adams).

1(, .. .continued)
sales would go ahead unless they involved places
in which endangered species are actually found, in
which case, substitute lands will take their
place.

141 Cong. Rec. S 4875.

b In fact Senator Hatfield was apparently operating under
a misunderstanding of the assumptions made in the ROD. The ROD
did not conclude that the section 318 sales then in consultation
on marbled murrelet would not jeopardize its continued existence.

18 By some accounts, there were at the time Senator
Hatfield made his remarks, approximately 400 million board feet
of timber in western oregon previously offered but not awarded
under section 318. (E.R. ).
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Prior to.conference between the House and Senate, the Forest
Service provided Congress with an assessment of the effects of
both the House and Senate versions. (E.R. ). In it, the Forest
Service interpreted paragraph (1) of the House and Senate
predecessors to 2001(k) only as "requiring the award and release
of all timber sgale contracts subject to Saction 318." Id. The
Forest Service estimated that the provigion would release
approximately 270 teo 300 million board feet that was proposed fox
cancellation or suspension. Id. at 5.

The court, however, lgnores this one consistent line of
congressional intent, and has chosen to rely heavily on the
Conference Report’s description of 2001(k) (1) to support its
interpretation that the statute releases all timber sales offered
prior to the date of enactment within the area that allegedly had
been encompassed by Section 318. Under the circumstances present
here, the conference report description is not dispositive. As
an initial matter, "[{t]lhere are, we recognize, contrary‘
indications in the statute’s legislative history. But we do not
resort to legislative history to cloud a statutory text that is
clear." Ratzlaf v. United Stateg, 114 §. Ct. 655, 662 (1994);
Estate of McAlpine v. commigsioner, 968 F.2d 459 (5th Cir. 1992)
(vit is, after all, a statute that.we are interpreting, not a

conference report.") guoting Prussner v. U.S., 896 F.2d 218, 228

(7th Cir. 1990) .18

16 Moreover, aspects of this conference report are

inconsistent with the language of the statute. Compaxe. also,
(continued...)
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The conference report referred to the "geographic area
encompassed by section 318" - - at best this is ambiguous, and
under plaintiff’s interpretation, conflicts with the plain
language of the statute. Moreover, the language inserted into
the Conference Report is at odds with numerocus statements by
legislatore debating the bill. As Justice Scaiia has observed,
"[als anyone familiar with modern-day drafting of congressional
committee reports is well aware, their refexences * * * were
inserted, at best by a committee staff member on his or her own
initlative, and at worst by a committee staff member at the
suggestion of a lawyer-lobbyist; and the purpose of those
references was not primarily to inform Ehe Members of Congress
what the bill meant * * * but rather to influence judicial
construction * * # v Blanchard v. Bergeron, 489 U.S. 87, 98-99
(1989) (concurring opinion) . ' |

This warning should be heeded here, especially given that
atter the conference report was issued, 'the sponsor of the
legislation, Senator Gorton, reconfirmed that subsection 2001 (k)
applied to section 318 gales. The Conferenca Committee reported
section 2001 as part of H.R. 1158, which was vetoed by the
President. After extensive negotiations and changes to other
aspects of the rescissions bill, section 2001 was incorporated

into H.R. 1944 with one change to subsection (k) -- extending the

(. ..continued)
141 Cong. Rec. 5050 ("The only limitation on release ©of these
sales is in the case of any threatened or endangered bird species
with a known nesting site in a sale unit") with 2001 (k) (3) ("If
for any reason a sale cannot be released or completed . . .}.
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Secretaries’ time for compliance from 30 to 45 days. Prior to
the Senate vote on H.R. 1944, Senator Gorton described siubsection
2001(k) using the Forest Service’s estimate 1n its effects
statement that the provision would release 300 million board feet
of timber. 141 Cong. Rec. S 10464. Again, Senator Gorton
described this provision only as intended to "release a group of
timber sales that have already been sold under the provisions of
Section 318 of the fiscal year 1990 Interior and Related Agencies
Appropriations Act." Id.

The court’s extensive reliance (E.R. ) on statements made
by Representative Taylor is misplaced. Taylor’s statement that
section 307 (i) would release section 318 timber sales and “"others
* * * offered in fiscal year 1991 and some more recently," 141
Cong. Rec. H 3233, is not dispositive. First, given that some’
section 318 sales were awarded in fiscal year 1991 and later,
because they were delayed by litigation and adminisgtrative
action, Representative Taylor's statement may have intended to
simply encompass later-awarded section 318 timber sales. (E.R.
). Second, later statéments by Representative Tayler, after the
President announced that he would veto the rescissions bill,
speak only in terms of the remaining section 318 timbexr sales:

For instance, the section 318 timber, it is in

Washington and Oregon, this area has already met all

the environmental requirements. This 1ls green timber

but it has not yet been released. It has been waiting

gince 1990, over 5 years. And this meets all the

environmental requirements, and it meets, it has

already been approved to move, but it has been held up

for over 5 years while people in Washington and Oregon
are without jobs.
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141 Cong. Rec. H 5558. See also 141 Cong. Reec. H 5559
(reiterating his reference to "section 318 timber that has been
approved.") Thus, even.if the statement relied on by court is
regarded as indicating a clags of timber sales broader than the
remaining section 318 sales, the court’'s reliance on those
femarks are migplaced. The 'remarks of a single legislator who
sponsors a bill are not contreolling in analyzing legiglative

higtory," Consumer Product Safety Comm’n v. GTE Sylvania, Inc.,

447 U.S. 102, 118 (1980), especially where, as here, the single
legislator has issued conflicting remarks.

The court also erred in giving any weight to a letter
written to the Secretaries, by several meubers of Congreés on the
day the legislation was enacted, as evidence that Congress
intended subsection 2001 (k) to apply to all of Washington and .
Oregon. A post-enactment letter, signed by six legislators, is
entitled to little, if any weight. Post-hoc legislative hisEOry
generally is entitled to little weight, particularly where it
represents the views of only one or a few legislators. See
Consumer Product Safety Comm’n v. GTE Svlvania, Inc., 447'U.8.

102, 118 (1980); Montana Wilderness Asg'n v. U.8. Forest Serxrvige,
€55 F.2d4 951, 956 & n.8 {9th Cir. 1981), cexrt. denied, 455 U.S8.

989 (1982). Moreover, off-the-record correspondence is not to be
attributed to Congress as a whole. Montana Wilderness Ass'n at .

956 n.10. Also, the fact that Senator Hatfield, the chairman of
the Senate Appropriations Committee - the commlittee from which

the legislation arose -~ did not gign the lettexr is significant.

28



11/08/95 WED 16:25 FAX 2025144240 ENRD APPELLATE do30

Indeed, as demonstrated above, Seﬁator Hatfield’s interpretation
of the scope of Section 2001 (k) (1) is at odds with the
interpretation set out in the pést-enactment letter. The failure
of the authors of the letter to have their explicit
interpretation included in any of the leglslative committee
reports on the legislation cannot be cured by the publication of
a post-enactment letter. .

Finally, nowhere in the legislative history is there any
explicit reference that section 318 was intended to mean the
actual Stateg of Washington and Oregen. In fact nowhere does t;he
legislative history explain just what was the geographic scope of
the area originally covered by section 318. The absence of any
references to the States of Washington and Oregon in connection
with the release of sales under section 2001(k) strongly

undercuts plaintiff’s proffered interpretation.

E. To the Extent that The Language Qf The Act Is Deemed

Ambiquous, The District Court Erred in Failing To Defer to the
Agengigg' Igté;gretation of the Statute. -- The error of the

court’s in;erpretation of the statute is further highlighted by
the Agencies’ contemporaneous interpretation of the meaning of
"subject to Section 318." “"Judicial deférence to reasocnable
interpretations by an agency of a statute that it administers is

a dominant, well settled principle of federal law." National

Railroad Passenger Corporation v. Boston & Maine Corp., 503 U.S.
407, 417 (1992), citing K.Mart Corp. V. Cartier, Inc., 486 U.S.

281, 292-293 (1988); Pauley v. BethEnergyv Mines, Inc., 501 d.s.
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680, 696-697 (1991); Chevrxon U.S8.2., Inc. v. Natural Resources
Defense Council, Inc., 467 U.S. 822 (1984). The agency’'s

interpretation need not be the only possible interpretation in
order to warrant deference. In Good Samaritan Hospital v,
Shalala, 113 S.Ct. 2151, 2156 (1993), the court stated:
In the circumstances of this case, where the
agency’s interpretation of a statute is at least
as plausible as competing ones, there is little if
any reason not to defer to its construction. We
should be especially reluctant to reject the
agency’s current view which, as we see it, s=o

clogsely fits 'the design of the statute as a whole
and * * * jits object and policy * * * -

citing Crandon v, United States, 494 U.S. 152, 158 (1990); See
also, Mt. Diablo Hospital wv. Shalala, 3 F.3d 1226 (9th Cir.

1993). The district court’s rejection of the Secretariés'
interpretation violates these well-established, and long-held
judicial precepts. The court erred in refusing to grant any
deference to the agenciesgs’ interpretation of the scope of Section
2001 (k) (1) .

In the Agencies’ Interpretation, the agencies in charge'of
implementing Secticn 2001 (k) detail the rationale supporting
their interpretation that the statute applies solely to section
318 sales. (E.R.). As the agencies explain, section 318 sales
have been the subject of extensive and fierce debate in Congress
and the Courts. Such sales are well-known and constitute a
digcrete get of sales known to have been devéloped baged on
specific ecoiogical criteria and subject to expedited judicial
review procedures developed by CQongress. Id. In fact, Congress
used section 318 as a model in drafting much of section 2001.
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Compare (subsections 2001 (f) (1)-(7) with (subsections 318 (g) (1) -
(3). Congress had specific knowledge of the extent and
circumstances causing the delays in completing section 218 sales
through the quarterly reports from the agencies prepared pursuant
to subsection 318(h). It was the agencies’ undexstanding that,
consistent with the overall framework of the statute, subsection
2001 (k) addressed resolution of this discrete set of remaining
318 gales. This understanding is unambiguously reflected in the
Forest Service’s effects statement on the proposed legislation
that was transmitted to Congress and then used by members of
Congress in their floor statements and debates. (E.R.)
(interpreting paragraph 1 of the House and Senate predecassors to
2001 (k) as "requiring the award and release of all timber sale

ontracts subject to Section _318").

The agencies’ interpretation is consistent with, and gives
meaning to, the‘overall pﬁrpose of the statute. An analysis of \V
section 2001 as a whole reveals that Congress intended to reach
an accommodatién between expediting the release of timber while
acknowledging the overall forest planning strategies that have
taken years to develop and put into place.* Subsection 2001 (d)

‘expressly directs expedited implementation of the Pacific

17 For example, in connection with salvage saleg, while
the Act provides an expedited procedure for proceeding with such
sales, at the same time, the Act expressly authorizes the
Secretary to consider the environmental effects of any salvage
timber sale, the effects on threatened or endangered sgspecies, and
consistency with any management plang standards and guidelines,
including those set forth in the Forest Plan. See Subsection
2001 (c); gee also 141 Cong. Rec. S 4881l.
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Northwest Forest Plan. See Subsection 2001(d). The Forest Plan
consists of extengive standards and guidelines and land
allocations that comprise a comprehensive ecosystem management
strategy, designed to accommodate the need for sustained yield of
timber and protection of forest resources.'® Section 318 sales
were considered in developmeﬁt of the Forest Plan.'® applying
subsection 2001(k) to release section 318 sales as contemplated
by the Forest Plan allows the expeditad release of millions of
board feet of timber?® without undermining forest planning
strategies,

‘Under the court’s expansive interpretation, the Secretaries
have now been regquired to release of all previously offered sales
from the states of Washington and Oregon withoﬁt conformance with
any environmental laws or forest planning documents. This
wholesale release of sales, if not reversed by this Court, could

potentially require replanning of the Forest Plan which

18 ROD at 3-4 (Ex. B). The two primary categories of land
allocations in the Forest Plan include (1) "Regserve Areas" within
which possible timber sales and related ground-disturbing
activities are severely limited or prohibited and (2) remaining
unreserved areas designated as Matrix, in which programmed timber
harvest may go forward subject to restrictions intended to
preserve conservation objectivegs., ROD at 6-11.

13 The legislative history confirms that Congress
understood that sales to be released under subsection 2001 (k) had
already undergone environmental review and would that their
release would be consistent with the Forest Plan. See 141 Cong.
Rec. H 3233 (statement by cosponsor Representative Taylor
explaining his understanding that the preponderance of the sales
had been approved for harvest in the ROD for the Forest Plan);
see also 104 H.Rept. 71 (harvest of sales was assumed under
Forest Plan); 141 Cong. Rec¢. 8§ 4881.

20

See e.g., Zielinski Dec., Ex. D.
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contemplated that such sales would conform to the planning
documents as amended by the April 24, 1594 ROD. Such a result
runs contrary to Congresg’'s clearly expresgsged intent in section
2001(d) that the Forest Plan be expeditiously implemented and
must bhe rejected. \_ﬂ/j}”
Given the strong rationale enunciated by the agencies in
support of their interpretation of subsection 2001 (k) to apply to
remaining saction 3218 esalea, the agencies’ interpretation is
entitled to deference and should not be rejected in favor of
plaintiff’'s self-serving and potentially destructive
construction. See Udall v. Tallman, 380 U.S. 1, 16 (1965);
Alcarez v. Block, 746 F.2d 593, 606 (2th Cir._1984) ("[d] eference
requires affirmance of any interpretation within the range of
reasonable meanings the words permit, comporting with the

statute’s clear purpose").
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CONCLUSION
For the foregoing reasons, the district court’s permanent
injunction and grant of decalartory relief should be reversed.
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STATEMENT OF RELATED CASES
Currently pending before this Court is an gppeal by proposed
intervenors, Oregon Natural Resources Council, et al., from the
digtrict court’s denial of intervention on thig issue. The
appeal is No., 95-36038. On November 6, 1995, the appellants in
that case filed an emergency motion to expedite and consolidate

No. 95-36038 with this appeal.
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