NLWIC- Kagan
Counsel - Box 003 - Folder 006

Timber: NFRC v. Glickman 5]



11/09/95 18:42 y'+y

NUU

g O ® N AV e U N e

ST
¢ o

C 12

13

14

15 .

16

17
18

19

20

21

22
23
24
25

26

_ DAN .GLICKMAN, in his capacity
" a8 Saecrstary of Agriculture;

[ BTN Lo:au FROUM LS HTTY ellGbiNeg ome

Patricia M. Dost, OSB $#90253

. Kirk Johansen, OSB §#74159

SCHWABE, WILLTAMSON & WYATT
Suites 1600-1800, Pacwest Center
1211 8.W. Fifthh Avenue

Portland, Oreqgon 97204-3795
Telephone: (503) 222-9981

I014/o40

LI R ¥ - il

g ’Eﬂvr/ﬁ

NOV - g 1995 _J

U8,
EELJC;§7“T(2£§235?Y

, :u

Of Attorneys for Intervenor Applicant

Wectern Timber Co.

IN THE UNITED BTATES DISTRICT COURT
FOR THE DISTRICT OF OREGON '

NORTHWEST FOREST RESOURCE
COUNCII,, an Oregon
corporation,

' ' Plaintirr,

v‘

BRUCE BABBITT, in his
capacity as Secretary of the
Interior,

Defendant.

Yl Yl b et el g S Nl N N A W st S N

civil No. No. 95-6244-HO .
Laead Case

Civil No. 95-§267-HO
Congolidated Cases

MOTION TO ‘INTERVENE
(oral Argqument Reguested)

‘ Purgsuant to Federal Rule of Civil Procedure 24(a),

Western Timber Co. moves this Court for its Order permitting

Western Timber to intervene as a plaintiff in this action as of

right. - Western Timber makes this motion on the grauhds.that it

nas*ih'intérest relating to the property or transactibﬁ which is

the subject matter of the actien, it is so situated .that

dispoegition of the action may as a practical matter impair or
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1 impede its ability to protect its interest, and it is
2 inadeqﬁataly represented by the existing parties to this action.
3 In the alternative, pursuant to Federal Rule of Civil
4 Procedure 24(b), Western Timber moves this Court for itg Order
5 allowving Westarn Timber to intervene in this action
6 A permissively, on the grounds that Western Timber’s claim and the
7 main actien have a question of lJaw or fact in common. '
8 Pursuant to Fedaral Rule of Civil Preocedure 24(c),
9 Westein Timber submits with this motion a Complaint setting
10 forth the claims for which intervention is sought.
11 In support of this motion, Western Timber relies upon
12  the Momorandum in Support filed herewith. o
13 . DATED thie __Z__ Qay of November, 1995.
14 Raspactfully subpitted,
15 SCHWABE, WILLTAMSON & WYATT
16 ' ) /7
- 17 By: // : ,
Wst OSB #90253
18 ohansen, 0SB $#74159
©f Attorneys for
19 Intervenor Applicant
20 '
21'
22
23
24
25
26
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.NORTHWEST PFOREST RESOURCE
. COUNCIL, an Oregon

. capacity as Secretary of the
- Interior, '

Patricia M, Dost, osB #90253
Kirk Johansen, OSB #74159

" SCHWABE, WILLIAMSON & WYATT

Syites 1600-1800, Pacwegt Center
1211 S.W. Firrth Avenue

Portland, Oregon 97204~3795
Telophone: (503) 222-9981

v, 4 ittorneys for Intervenor Applicant Weatern
Timber Ceompany

' IN THE URITED STATES DISTRICT COURT
FOR THE DIATRICT OF OREGON

Civil No. No. 95-€244-HO

corporation, . Lead Casea
Plaintiff, Civil No. 95-6267~-HO
Consolidated Cases
v‘

. MEMORANDUM IN SUPPORT OF
DAN GLICKMAN, in his capacity MOTION TO INTERVENSE
as Secretary of Agriculture; :

BRUCE BABBITT, in his

Defendant.

Yot Tt el Vgl Sl Ul Cud sl St Ottt g Vit ond Nt

INTROPUCTION
Intervenor~applicant Western Timber Co. was the high
bidder for the Malt Timber S$Sale, a United States Forest Service

sale offered February 22, 1989, some six years prior to the

enactment of Section 2001(k) of the Emergency Salvage Timber

Sale Pregram. To date, defendant Glickman has failed to release
the. Malt Timber Sale for awvard to Western Timber, as required by

Section 2001(k).

Page 1. - MEMORANDUM IN SUPPORT OF
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1 B The Malt Timber Sale is a sale offcred prior teo
" July 27, 1995 in an Oregen Naticnal Forest and in vhich ne

N

w

endangered bird specles is known to be nmesting. Western Timber
seeks to interQene in this action to compel the Forest Service
to éunply with the cqﬁit's September 13, 1995 Order and release
the Malt Timhétisale. |
ARGUMENT .
Faderal Rule of Civil Procedure 24 governs
1nter§antion. Rule 24 is to be libarally construed, and doubts

W oSN 6w e

. 10 should be resolved in favor of allowing intervantion. Scotts
11 Pand of Pome Indisnz v. United States, 921 P.2d 924, 926 (9th
12 Cir. 1990). Western Timber meets all requirements for beoth

i3 intervention as of right and permissive interventioen.

14 A.

-] :
: i ' Federal Rule of Civil Procedure 24(a) provides:
6 .
- .¥nterventiom of Right. Upon timely application anyone
17 . . ' shall be permitted to intervene in an action:
. -(1) vhen a statute of the United States confers an
is unconditional right to intervene; or (2) when the
: ‘ .. applieant claime an interest relating to the property
19 or transaction which is the subject of the action and
- the applicant is £0 situated that the disgposition of
20 - - the action may as a practical matter impair or impede
. the applicant’s ability to protact that interest,
21 unless the applicant’s interest is adequately
' - represanted by existing parties.
22 -

23 The Rinth Circuit applies a four part test to evaluate claims
24 Tor intervention pursuant to Rule 24(a)(2). First, the

- 25 applicant'# motion must be timely. Second, the appilicant must
26 assert a "significantly profecthble“ interaest relating te the

Page 2 - MEMORANDUM IN SUPPORT OF
. MOTION TO INTERVENE ‘ (N1 ﬁﬂﬁ’
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'7'pr0perty or transaction which is the subject of the actzon.

\

‘15,

_*'Ezanglsgg 934 F.24 1092, 1085-96 (9th Cir.

- Page 3 - MEMORANDUM IN SUPPORT OF . 1

. timely. ©n October 17, 1995,

déys age.

~ timely one month after intervenor’s lﬂterests .ne longer

‘fhird, the applicant must be so Eituated that the dispoextxon of

the action may as a practical matter impair or impede its
abiiity to protect that interest. Fourth, the applicant's

interest sust be lnadequately represented by the partias Lo the‘
action.

Ssxyice, F.34 _ , 1995 WL 562019 (9th Cir. 1995): Sierra

1478, 1481 (9th Cir. 1993).

1. |Heatern Timber’s Motion to Intervene is Timely.-
Western Timber’s application for intervention is

less than ons month agb, tha Court

’1ssued its Ordexr rmleasing fiscal year 1991 through 1995 sales

nnd dlreetan defendants to compile a list of earlie: sales

,ﬂsupject'to the Court’s September 13, 1995 Order. Dsfendant

16  Glickman submitted the list of earlier salws he intends to

. release, omitting the Malt sale, on November 1, 1995, only a few

Western Timbsr’s intervention now will neot dalay this ‘
lztagation in any respect, and the existing parties are not

; pre:mdlced by the intervention. S$ee, O W “

12920) (1ntervent1on ‘

adequately protected by parties to litigation). T |

" MOTION TO INRTERVENE —
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3 : Thie is an actien to enforce Saction 2001(k) of Public
4 Law 104-19 (July 27, 1995). See, Amended Complaint ¥ 1.
] fection 2001(k) directs the Forast Service to
[ .avard, releage, and permit to be eampletad in fiscal
. years 1995 and 1996, with no change in originally
7 advartised terms, volms, and hid prices, all timber
. sale contracts offared ¢r avarded before that date im
8 any unit of the Naticonal Porest System or District of
the Bureau of lLand Management subhject to Section 318
9 of Public law 101-121 (103 Stat 745). The return of
. the bid bond of the high Pidder shall not alter the
10 . respongibility of the seeretary concerned to comply
' : with this paragraph.
12 This court has held that Section 2001 (k) requires defendants te
' 13 " award and releace all timber sales offered Prior to the date of -
14 the’ enactnent of Section 2001(k) im all natiopal foreats in
.15 _ oOregon and Wahington and all Bureau of Land Management
16 ,' dzs,t;r:ictn in Western Y on, in which no endangered bu;d species
17 ie kno\m i:o be nesting. .Western Timber was the high bidder on .
18 . the l!alt..'r:‘.'mbe'r‘ Sale, a timber sale offered prior to the date pf
19 the.enacfhé}st of Section 2001(k) in a natjional forest in Oragon .
. : .
20 - nd"in vhich no endangé-.red bird spacies is known to be nesting. .
21 ' See. Harral Affidavit,: paragraph 5. Western Timber has a
.22 substant.ial economic :.ntez-est in having the timber sale
23 ‘released and that :Lnterest is specifically protected Py
2.4 . Sectlon 2001(k), the s.uhjer.t of this action. S___ _;ggg_g__l.,uh
25 __,_m 995 F.2d at- 14135 (permit holder haa s.ignifxcantly
26 L o ,
Page 4 - MEMORANDUM IN SUPPORT oOF ___ ..
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protectable interest in Clean Water Act citizen’s suit where

' Clean Water Act esplicitly allows permitted digchargas).

"The question of impairment is not separate from the .
question of existence of an interast. V. t es
Nuclear Redqulatory Commigsion, S78 F.2d 1341, 1345 (10th eir.
1978). Although the Court hag granted plaintiff summary
judgment on its claim that defendants bave a wpandatery duty ¢€o-
“awvard and release all timber sales dtfereq prior to July 27, g
1995 in all national forest in Oregon and Washington and BLM
distrietg in Weetern Oregon . . . , unless the statutory
exception in Section 2001(k)(z) applies,® the Court has.thus far '
ordered defendante to award and release only those sales étfergd '
or awarded in fiscal years 1991 through 1995. Amended Complaint

1% 17-19; Octobear 17, 1995 Order. By omitting to include the

" Malt sale on the Court ordered list of earlier sales duﬁ*ject to

releage undeyr Section 2001(X), Defendant Glickman has clearly

indicated his intent not to release the sale. Sea, Federal

‘Defendants’ November 1, -19%5 Report.

One pessible explanation for defendant Glickman’s

. fajilure te list or release the Malt cale is that defendant :

Glickman reads the Court’'s September 12, 1995 order to interpret
‘Seetion 2001(k) to require the release of sales offered pursuant
to Bection 318 or in fiscal years 1991‘through 1995. See,

Federal Defendants’ November 1, 1995 Report, p. 2. The Malt

Page 5 - .MEMORANDUM IN SUPPORT OF

' MOTION TO INTERVENE , cs-mnsmzmﬁ»
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1 Timber Sale, offered in fiscal year 1989, was rejacted for
2 raelease under Section 318. See, Harral Affidavit, paragraph 4.
3 If the Court finds that defendants’ release of anly Saction 318
) salasAana sales offered in fiscal yearse 1991 through 1995
5 satisfies the Court’s Septeamber 13, 1995 Ordar, the Malt Timber
6 . Sale (a non-318, pre-fiscal 1991 sale) will not be released and
7 avarded to the high biddar, Weetern Timber. At a minimum,
8 Western Timber will be forced to relitigate the interpretation
] of Section 2001(k) under the shadow of the Court’s apparent
i0 acquieecence in defendants’ interpretation of ité September 13,
11 . 1995 Order.  See, Sierra Club y, Espy., 18 F.3d 1202, 1207 (Sth
‘12 Cir. 1994) (Precedential effect of adverse judgment impaired _
13 applicant’s interest). See alsg, Feller v. Brouck, 802 F.2d 722,
14 729 (4th Cir. 1986) (liberal intervention is desirable to
15 dispose of as much of the controversy involving as many
16

apparently concerned persons as is campatible with efficiency

17 and due process).

is 4. Hegtern Timber’s Interest i ot t
: eg by any Bxiat] to e n.
19 ' :
20 : "fhe requiremant of inadegquacy of represqntation i=

21 satisfied if the applicant shows that representatjon of its

22  interests ‘may be’ inadeguate.” Sagebrush Rebellion, Inc. v.
23 . Watt, 713 F.z2d 525, 528 (9th cir. 1983), citing smith v,

‘24 Pangilinan, 651 F.2d 1320, 1325 (9th Cir. 1981). The burden of
25 making the showing is minimal. Id.

26

Page 6 - MEMORANDUM IN SUPPORT OF '
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September 13, 1995 Ordar and subsequent Ordars to explicitly

' require detendant Glickman to release the Malt Timber Sale, a
gsale offered prior to the date of the enactment of the Emergency
Salvage Timber Sale Program in a national forest in oregon, in
wvhich no endangered bird species is known to be pestineg.
Without expanding the issues in the case, then, Western Timber’s
intervention will "significantly contribute to full development
of the undailyinq facrual igsues in the guit and to the just and

w & W e i A W N

equitable adjudication of the legal guestions presented."
n, S52 P.24 1326,

11 1329 (Sth Cir. 1977). See also, Nagh v. Rlunt, 140 F.R.D. 400,

12 403 n. 3 (W.D. Mo. 1992) (intervenors’ presence will aid the

-
[~ ]

13 court in resolving issues presented in casa). This Court should
14 exercise its broad discretion to allow Western Timber to -

15 intervene permiseibly.

16 . : CONCLUSION

17 : For all the foregoing reasons, Western Timber’s Motion

18 o Intervene as a plaintiff in this action should be granted.

19 : DATED this F day of November, 199S.
20 . : Respectfully submjitted,

21 . p SCHWABE, WILLIAMSON & WYATT

22 j///ffﬂ
23 ' By: —

' iiiifségrufwnsgi OSB £90253

24 o ‘ ©hansen, 0SB F 74159

Of Attornaey=a for Intervener

25 o ' Applicant Western Timber
Co.

286
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1 Patricia M. Dogt, OSB £30253
. Kirk Johanaen, 0SB #£74159
i SCHWABE, WILLIAMSON & WYATT _
Suites 1600-1800, Pacwest Centar
3 1211 S.W. Pifth Avanua
Portland, Oregen 97204-3795
4 Telephone: (503) 222-9%981
5 Of Attorneye for Plaintiff-Intervenor
¢ Western Timbar Ce.
7
8 IN THE UNITED STATES DISTRICT COURT
9 . FOR THE DISTRICT OF OREGON
10 NORTHWEST FOREST RESOURCE )
COUNCIL, an Oregon ) Civil No. No. 95-6€244-HO
11 corporation, ) Lead Case
}
iz Plaintirfft, ) Civil No. 95-6267-HO
) Consclidatad Cages
13 and )
' ) COMPLAINT (PROPOSED)
14 WESTERN TIMBER CO., ) (viclation of
an Oregon corporation, ) Pub. L. 104-19,
15 . . ) Section 2001(k);
Plaintiff- ) Withholding of
16 Intervenor, ) Agency Action)
)
17 V.. )
)
.18 DAN GLICKMAN, in hi= capacity )
as Secretary of Agriculturo; )
19 BRUCE BABBITT, 'in his )
capacity as Secretary of the )
20 Interior, o )
)
21 Defendant. )
22 For its complaint herein, plaintiff-intervenor Western
‘23 . Timber Co.fallegas as follows:
24
25
26

Page 1 -~ COMPLAINT (PROPOSED)

W/ AR TR AT
' Anatuys & Lo

Sagftee 11D, Paowr) Gorter
1211 AW, Fh Averwe



11/09/95 18:45 B do24/040
' 4

INTRODRUCTION
1.

This is an action to compel defendant Daﬁ Gliekman,
Secretary of Agriculture, to perform the mandatory duty owed to
plaintittfintervenor under Section 2061(k) of Pub. 1.. 104-19
(July 27, 1955) to awvard and release by September 10, 1995 (45

N 66 AWy M

days after anactment of the new law) all timber sales offered

prior to the date of gnactment in all national forests in Oregon

and Washington, except for timber sale units wherws there is

10 direct physical evidence that a threatened or endangered bird

11 species ié known to be nesting. Defendant Glickman is not

12 complying with this new law. Defendant Glickman doas not intend
13 to avard and release any sSale subject to this law except for a
14 . few sales that were offered in fiscal year 1990 under

15 ° Section 318 of Pub. L. 101-121 and are not "occupied® by marbled
16 murrelet under the Pacific Seabjird Group survey protocol.

17 Plaintiff-Intervanor Western Timber Co. caeks to compal

18 defendant Glickman under 28 U.S.C. Section 13261 and 5 U.sS.C.

19  Sectjon 706(1) to perform his mandatory duty to release all

‘20 sales subject to Section 2001(k) by releasing the Malt Timber

21 Ssale.

22 C : JURISDICTION _AND VENUE

23 ' 2.

24 o "This court has jurisdiction over this action undér 28

25 U,8.C. § 1361 (mandampus) and 28 U.S.C. § 1331 (federal

26 gquestion). Venpue in this district is proper under 28 U.S.C.

Page 2 - COMPLAINT (PROPOSED)
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§ 1391(e), becausa a substantial part of the events or omigssgsions

"giving rise to the claims herein occurred in this district. The

Malt Timber Sale, which plaintiff-intervenor acks the Court to
compel defandant Glickman to release, is located in this
digtrict.  Plaintiff-intervenor resides in this district.
FARTIES
3.

Plaintiff-intervenor Western Timber Co. is an Oregon
corporation in the busineas of harvesting and processing timber.
Plaintiff-intervenor was the high bidder on the United States
Forest Service Malt Timber Sale offered February 22, 198S.

Under séctipn 2001(&) of Public Law 104~-19, Western Timber is
gtatutorily entitled to the award and release of the Malt Timber
Sale.

4.

Defendant Dan Glickman is the Secretary of
Agriculture, the official in charge of the United States Forest
Service. Defendant Glickman is assigned the responsibility of
complying with Section 2001(k) of Pub. L. 104-19 as it relates
to thei?orest Service,.

: 5

On July 27, 1995, the President signed into law Public
ILaw 104-19, the Rescissjons Act of 1995. Section 2001 of this
law contains a series of provisions establishing an "emergency

salvage timber sale program." Subsection (k) directs the award

Page 3 - .COMPLAINT (PROPOSED)
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1 and release of certain previously offered timber sales as

" follows:

N

- W

7. N SERCR ST

10
11
12
i3
14
15
16
A2
18
1%
20
21
22

23 referred to in the Rescissjions Act, mandated timber sales in

B -

' (1) AWARD AND RELEASE REQUIRED.
Notwithstanding any other provisions of law,
within 45 days after the date of the
enactment of this Act, the Secretary
concerned shall act to awvard, release and
permit to be completed in riscal years 1995
and 1996, with no change in eriginally
advertised terms, volumes, and bid prices,
all timber sale contracts offered or awarded
bafore that date in any unit of the Naticnal
Forest System or District of the Bureau of
Land Management subject to Section 318 of
Fublic lLaw 101-121 (103 Stat. 745). The

. return of the bid bond of the high bidder

shall not alter the responsibility of the
Secretary concerned to comply with this
paragraph. :

(2} THREATENED OR ENDANGERED BIRD SPECIES.
No sale unit shall be relecased or conmpleted
under this subsection if any threatened or
endangered bird species ig Known to be
nesting vithin the acreage that is the
subject of the sale unit.

(3) ALTERNATIVE OFFER IN CASE OF DELAY.
If for any reason a sale cannot be released
and completed under the terms of this
subsection vithin 45 daye after the date of
the enactment of this Act, the Secretary
concerned shall provide the purchaser an
equal volume of timber, of like Kind and
value, which shall be subject to the terms
of *he original contraet and shall not count
against current allowable sale guantities.”

6.

@ 028/040

' Section 318 of Pub. L. 101121, 103 Stat, 745 (1989),

24 specified volumes in fiscal year 1990 in Oregon and Washington.

25 The "unit[s] of the .National Forest System or District(s] of the

26 Bureau of Land Management subject to Section 318 of Public Law

Page 4 — COMPLAINT (PROPOSED)
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LY 103i-121 (103 Stat. 746)" referred to in Section 2001(k) (1) are

2 the national foreste of Oregon and Washington and the BLM

3 administrative districts in Western Oregon.

4 THE MALT TIMBER SALE

5 7.

6 . ‘ On February 22, 1989, the Forest Service offéred for

7 sale the Malt Timber Sale in the Umpqua National Forest of

8 Oregon. Plaintiff-intervenor Western Timber was the high bidder.
9 for the Malt Timber sale. '

10 8.

11 . On November 8, 1989, the Forest Service advised

12 plaintiff-intervenor that the Malt Timber Sale had been

13 considered but rejected for release under Section 318(£f) and

14  that the Malt Timber Sale had been identified as a sale that

15 would not be sbld.

16 | 9.

17 : o Defendant Glickman, through his agents and employees,

18 announced on August 22, 1595, that he would not release any

19 - timber sales except sales sold in fiscal year 1990 under

20 . Ssection 318(b) through (j). Defendant Glickman doee not intend

21 to release the Malt Timber Sale.

22 - 10.

23 - No aendangered bird species is known to be nesting in

24 the Malt Timber Sale area.

2s | .

26 |

Page 5 + COMPLAINT (PROPOSED)
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w

Plaintiff-intervenor will be irresparably injured by

4 defen&ant Glicknah'a failure to awvard and release the Malt

S Timbar Saie,.hecause Congrece haes grantad plaintiff-intarvenor
.6 an absolute and unconditienal statutory right to the award and

7 release of tpis eale h& September 10, 1995; The combined affact
8 of the defendant’s interpretation of Section 2001(k) is that

© defendante intend to release by September 10, 1995 less than
10 10 percent of tho.uélas Congress Ordered released in

11 Section 2001(ki. Plaintiff-intarvenor has no adequate remedy at

12 law. ‘

13 - "+ CLAYMS FOR _RELIEF

1« . . - rIEST cram rom RELIEF

15 B | N . 12.

16 . . (vielation of Nandatory Duty Owed to Plaintiff)

17 ; , _'.. Plalntitt incorporates paragraphg l1~1l1 as if fully set

18 . forth herein. |

19 L . 13.

20 .- . Defendant has a méndatory duty to plaihtiff-intarvenor
21 to award and release immediately the Malt Timber Sale, a timber
22 sale offered prior to July 27, 1995 in an Oregon National

23 Forest. Detendant Glickman has failed to perform this duty by

24 the September 10, 1995 deadline imposed hy Section 2001(k)

25
26
. Page. & — -COMPLAINT (PROPOSED)
L : : , oW/ AR Pl
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1 Patricia M. Dost., 0SB #90253
. Rizk Johansen, OSB #£74159
" SCHWABE, WILLIAMSON & WYATT
Suites 1600-1800, Pacwest Center
1211 S.W. Fifth Avanue

Partland, Oregon 97204-3795
Telephone: (503) 222-9981

N

7]

of Attorneys for Plaintiff-Interveanor
Wastern Timber Company

IN THE UNITED STATES DISTRICT COURT
FPOR THE DISTRICT OF ORBGON
20 NORTHWEST FOREST RESOURCE

COUNCIL, an oregon
11 corparation,

e | J A un s

Civil No. No. 95~6244-HO
Laad Cace

Civil No. 95=-6267-HO

12 Plaintifcf,
: Congolidated Cases

.13 and

14 WEBTERR TIMBER CO.,
an Oregon corporation,

MOTION TO CLARIFY ORDER

ORAL ARGUNENT REQUESTED

-195 -, )

- Plainvirr-
.16 | - Intexrvanor
17 v.

18 .DAN CLICEKMAN, in his capacity
. as Secretary of Agriculture;
©19 -~ BRUCE BABBITT, in his
. ' capacity as Secretary of the
20 Interier,

T s el Wl Yy e Y S Nt e P Yt \aud Nuth et Cgd Wl ) Sl Nl st b ot

- 21 o Defendant.
22.. T Purauant to Federal Rule of civii Procedure 60(a),
23 plaihtiff—intervenor Western Timker Co. movee thi=m Court for its
24 . Order clarifying its Order of September 13, 1995 and subsequent
25 Orders. to require defendant Glickman to releage the Malt Timber
26 Sale.
Page 1 -'wHOTIOﬁ TO CLARIFY ORDER
' : - ' ‘“""“ﬁﬂﬂﬂﬂﬁﬁmlﬁﬂTWkﬂ’

By 1080-1) Pmm
1211 AW, FRth Sy
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Patricia M. Dost, OSB #£90253
. Kirk Jonansen, OSB #74159
" SCHWABE, WILLTAMSON & WYATT
Suites 1600-1800, Pacwest Center
1211 S.W. Fifth Avenua

Portland, Oregon 97204-3795
Telephonc: (503) 222~%5981

Of Attorneys for Plaintiff-Intervenar
Western Timber Company

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON
NORTHWEST FPOREST RESOURCE

COUNCIL, an Oregon
11 corporation,

O ® N A N A W N e

[
o

Civil No. No. 95-g244-HO
Lead Case

Civil No. 95-6267-HO
Congolidated Qaaes

MEMORANDUM IN SUPFORT OF
MOTION TO CLARIFY ORDER

12 Plaintirf,

i3 and

14 WESTERN TIMBER CO.,
an Qregen ceorporation,

18

: . . Plaintire-
16 . o . Intervenor,
17 v

18 DAN GLICKMAN, in hi= capacity
ag Secretary of Agriculture;
19 BRUCE BABBITT, in his
capacity as Secretary of the
20 Interior,

VN Nt Nt Nat Nl Nt Wt Nt Vng wP N P Nt Nt ' Vst Y N NP Nt Ved P Nkt

21 - Defendant. .
22 ' | INTRODUCTION
23 ~ Plaintiff-intervencr Western Timber Co. was the high

24 bidder for the Malt Timber Sale, a United States Forest Service
25 sale Offered:rebruary 22, 1989 in an Ooregon national forest and

26 in vhich no.endangered bjird species is known te be nesting. To

Page 1 - MEHMORANDUM IN SUPPORT OF )
',,;nHOTION To CLARIFY ORDER ¢nuua§§ﬂgngum&gyﬁﬁ;'

Do 'tndut,l‘m“
1211 &w, Fl!\hun

‘lwm m'l
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1l '.date,_dsfgndant Glickman has failed to relaase the Malt Timber

2 ' Sale for awvard to Western Timber Co., as required by

3 Section 2001(k) of the Federal Rescissions Act of 1995,

e

S STATEMENT OF FACTS

6 on Yebruary 2z, 1965, the United States Forast Service
7 = offered for sale the Malt Timber Sale in the Umpqua National

8 Forest .of Oregon. Harral Affidavit, paragraph 2. Western

9

Timber Co. was the high bidder for the Malt Timber Sale. Harral
10 Affidavit, paragraph 3. '

11 Avard of the sale wag, howaver, enjoined by the
12 Geattle Audubon Society v. Robexrtsop case. After onactment of

13 .Section 318 of Pub. L. 101-121, 103 Stat. 745, (1989), the Malt
14 T;nber.Sale wvas considered but rejected for release in tiscal
1s . yeagﬁ}sso.. Harral Affidavit, paragraph 4. On November 8, 1989,
16 .the ruian Service advised Western Timber Co. ﬁhat'the Malt |
17 Tinker Sale had heeﬁ'rejected for release undaer Section 318 and
18 it would not be seld. Harral Affidavit, paragraph 4.

19 L 3o,gndangered~hird species is known to be nesting in
éo ;theiné;tATinber €ala area. Harral Affidavit, paragraph 5.

21 - ~ | ARGUMENT

22 o on_:g;y 27,,1995,.Pgesident Clinton signed intoe law
23 Pub. L. 104-19, ﬁhe Rescissions Act ¢f 1995. Section 2001 of
24 thie law contains a series of previsions establishing an

25  "emergency sélvaée'timber sale program-™ Subsection (k) (1)

26 . |

Page 2 <= IHEHDRANDUH IN SUPPORT OF

MOTION TO CLARIFY ORDER. - S /TEEEL AT [ R C TR
. ' ’ ' ACWTaryy @ Lang

Sullns WEER1800, Pasvast Duyfer
1 8w, mmm
T-hpo-wm 2220081
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1 diracts the award and release of certain previously-offered

'tinbar gales az follows-

"AWARD AND RELEASE REQUIRED --
Notwithstanding any other provision of law,
within 45 days aftar the date of the

. enactment of this Act, the Secretary
concerned shall act to awvard, release, and
permit to ba campleted in fisca) years 1995
and 1996, with no change in eriginally
advertised teyrms, volumes, and bid prices,
all timber sale contracts offered or awvarded
before that date in a unit of the National
Forest Eystem or distriet of the Bureau of
Land Management subject to Section 318 of
Public Law 101-121 (103 Stat. 745). The
return of the bid bond of the high bidder

10 shall not alter the raesponsibility of the

‘Secratary concerned to comply with this

11 S paragraph.™
12 This.qurt~has interpreted Section 2001(k) to reguire defendant

N & U e w o ow

13 ;Glicgngq, the official in charge of the United states Forest
14 service, to award or release all timber salas offered prier teo
p & | th;?“iYZZ7- 1995 enactinent of Section 2001(k)A1n all natiomal
16 fores;s'in Oregon.-and waéhinqton. in wvhich no endangered bird
17', species is known~;b be nesting.

.18 . .f The nalt,ﬁimhér;Sale was offered on February 22, 1989,
19 pgipr to the July 27, 1995 enactment of Sectien 2001(kx). No

20 .enaapgéxed bird species is Known to be nesting in the Malt

21 Tinberhggle‘area.. narral Arfidavit, paragraph S. Plainly,'
22. Section goo;(k) requires defendant Glickman to release the Malt
23 Timber Sale.

28 .._ - i quendant Glickman’s response to the Court’s

2s october 17, 1995 order to list all pre-rfiscal year 1991 sales
26 subject to release under the Court’s September 13, 1995 Ordex
Page 3 -~ . MEMORANDUM IN SUPPORT OF

. MOTION TO CLARIFY ORDER , (/TS SRS (RIRSRT Wt )

Oy 160 ; Pintmptnd Corthegy
1Z11 2w, ARETAN
Foniarg, Ofenon GTene-37vE
Tebapheorms (II3) 73 00AY
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1 fails to name the Malt Timber Sale as a sale that will be

released. Defendant clickman clearly dées not intand te releage

N

the Malt Timber Sale, despite the provisions of Seﬁtion 2001 (k)

W

and the Court’s September 13, 1995 Order. Western Timber Co.
therefore requests that the Court clarify its September 13, 1995
Order and subsequent orders to explicitly require defendant
Glickman teo releﬁae the Malt Timber Sale.

Section 2001 (k) requires defendant Gl;ckman to ralease

g ® 9N o v »

10 -the tht.rlnher Sale to Wegtern Timber €o., the high bidder.

11 Defendant Gliqknan_has,:afused to do so. FPFor these reasons,

12  Western Tinhar.éoa'respectfully requests that the Court clarify
13, its §quemhéf.13,.1995-order énd subsequent o:de;u to explicitly |
14 tggpitéinefendant'Glicknan to release the Malt Timber Sale.

1s - - . .DATED this ' ; day of November, 1995.
16 . . o ' . Respectfully cubmitted,
17 .o SCAWABE, WILLIAMSON & WYATT

18 ///:::7
2 S h ppicfa m. Dest 0SB #90253
: . ° , ' . Pa. a Hl OSB 9
20 - o §éf§t%gbansen, osB # 74159
T orneys for
21 - T N Plaintiff-Intervenor
a ' Western Timber Co.

22
3
24

25

26

Page 4 - MEMORANDUM IN SUPPORT OF
MOTION TO CLARIFY ORDER cwwnﬁgumm%ﬂunaﬂwa4»
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10
11
12
13
14
15

16

17.

18
19
20
21
22
23
24
25

26

Page 1 - AFPFIDAVIT OF GENE HARRAL

034/040

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGCON

NORTHWEST FOREST RESQOURCE
COUNCIL, an Oregon
corporation,

Plaintire,
and

WESTERN TIMBER CO.,
an Oregon corporation,

Plaintiftft-
Intervenor

v'

DAN GLICRMAN, in his capacity
as Sacretary of Agriculture;
BRUCE BABBITT, in his
capacity as Secretary of the
Interior,

Defendant.
STATE OF OREGON )
) s&.
County of Washington }

Nt Nt Nyt N Vet Nt N Vgt st Nt aup gt ‘) gt Nt Sut? Wl Nk ) Cg® sl Vgt Nt

Civil No. No. 95-6244-HO
Lead Case

Civil No, 95-68267-HO
Consolidated Cases

AFFTDAVIT OF

GENE HARRAL

I, GENE HARRAL, being first duly swvorn depose and say

as fellows:

¢ Wt
s L
Suffes 16051 Papcxmgt, Gt
. 1211 W, Filth Aorwiw
Pomand, g U203 705
Tatophere $0 273-W961
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10
11
12
13
14
15
18
17
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19
20
21

22

@035/040

1. I am the Agsictant Secretary of Western Timber

'©o. I make this Affidavit in sSupport or Westaern Timber Co.’g

motion to intervéne and motion to clarify order.

2. Attached as Exhibit 1 to this Affidavit is a true
and correct copy of the timber sale prospectus for the Umpqua
National FPorest Malt Timber Sale, offered February 22, 1989.

3. Western Timber Co. was the high bidder for this
sale, |

. 4. Attached as Exhibit 2 to this Affidavit is a true
and p&rreet copy ©f a latter to Westexrn Timber Co. from
Renneth N. Jengen, contracting ¢fficer for tha Unitaed States

Foraegt Service, advising Westarn Timber Co. that the Malt Timber

. Sale had been rejected for release under Section 318 of Pub.

L. 101-121 apd would not be sold. .
S. . To the best of Western Timber Co.’s knovledée, no

~ endangared bird speciac are known to be nesting in the Malt

Timber Sale area. The Forest Service has never indicated to
Wecstern Timber Co. that endangered bird species are nesting in

the Malt Timber Sale area.

Laer Hoonod

| GENE HARRAL

STATE OF OREGON )

Co ) ee.
County of Washington)

This instrument was acknowledged before me this 7% day
‘of November, 1595, by GENE HARRAL, Assistant Seecretary of
WESTERN TIMBER CO., an Oregon ceorporation, on behalf of the

corporation. - .
: . :'&swﬁ Eé,\j%unLccﬁU/
e ,°m°:',“g EEAL*I NOTARY PUBLIC FPOR OREGCON J/ /(
fzgﬁ?mﬂ&£%%BUd:&EG°N ; My Commission Expires: _ ./, 47
- COMMISSION NQ. D00 3
MY ZFPTDAVETRY PNSENE’ HARRAL
ST o - " C CRMISEERATRECR (G W
. : ’ ¢t Lagr
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TIMEER SALS PRUSPECTUS
Uapqua Naticnal Forest

Malt Timber Sale, Tiller Rangor Distmice, 27812 Tiller Trail Highway, T{ller,
Dougles Couney, Oregon.

Oral _Pids; Umpqua Naticnal Forest, Rogs 108. 2900 N.4. Stewart Parioway,
Roseburg. Oregun, February 22, 1989, 1:00 P.N.

' Terainatian Pmte: Mareh 31, 1993
RNoraal Opersting Seasan) jJuns 1 £a Qcrobes 33
T g Te
Spesim Yol - 2 2 % 1$ a’ s
D n'o" ﬁ' - % %1:!!5! e % R & 33
300 3’* 5 22 2
94 22 i 9
3 13 0 1 ) 160
51 27. 3 100
12,800

Advertiged Rates: zhoo—l‘r. Midpoint Paysent Date: October 31, 1991

Discount .Ra.t-e: ' » The &scount race -:l.ll be applied to the bid rares
motd:'nc'to the follewing schedule:

Specisa mg 31 %sgmt Race
Duuclas-ru- Per:. i@ Dat= o Maxrch 3. 1989 af Bid HNaes
snd Other . Pmod Z April 1, 1989 ¢o Marchk 31, 1990 902 of Bid Aste
Cetitferous Period April 1, 1990 co March 31, 1991 932 of 3id Rare
Species Pariod April 1, 1991 to mMarch 31, 1992 97% of 2id Rate
Period 5 April 1. 1992 &0 March 31, 1993 100% of Bid Rare

Bid Guaranted: 's;g' 3.206,00 ' Hindgunm Ferforzsance Bemd: $317 _000.00
Spacified Ryeds: Consstvucrion 5. ) M.

Read Gaﬂhlet.tan Dage: §gg tember 30, 1930 2 Bosd No. _Al)
Putthases Paad’Crad:Lts- ' 8346 802,00 Temporary Reada: 0.1 %t
Batt Swsry ot/ N'“"/*-" N n

Spogies »  Spweten |
esea 0 Fige Cedur Heacfir Unlt  Actes D8O Didme Codar HeeoFic

Ne

17 | - .ne 9iT™ 19 463 10 &% - 13
P U S ZZ:, 11 zg 13 10 5 150 G 2 20 -
1160 5 16 8 1l & ‘281 e - 23 -
1168 . 15 153 50 12+ 34 31290 - 33 153 2l
- 639 15 2 - 13 5 10 S € —-
780w 95 S 14 8§ =2a8 -=- 5 -—=
612 7 16 5 »15 18 694 11 --- 5
1015 B4 [ 4 ¥16 T 18 ThE 11 & -—-

992 42 58

=
&
8

3559

A

v Y gV e
owWtFwWwN M
o
X

z -
g
B OENYNRE

Exhibit 1, p

Page 3, age 1 of 1

Affidavit ‘of Gene Rarral
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Agricilrure Rosstury, OR 97470

(503) 672-6601

REFLY TO: 2450 ' November 8, 1989
SUBJECT: Rajectian af Bids on Nalt Sale

T0: Westaro Timber Co.
Glide. Or 97843

Pursuant ts gubsection (f) (1) of Section 318, Deparcyent of Interiot and
Related Agencies Appropristians Act for F.;% isso, the Farest Sarvice and the

Plaineiffa in v. Ro . No. C89-150wD, have reached
an nxrvongnt f eof 1.1 D o T af nat serchantable tigber
froa tisber sales that had beon prupared for sale io P.Y. 1989,

The Nalt 8alo was {éemtified 28 % sale that wi t ba 20ld. Thersfore, we

Ravé t5 feject all bids. Your bid bond is

If you have any questions ploage féel free to call.

Cbuutbtuuraﬂﬂﬂar_

Enclogure
cc;: Tiller RD
Exhibit 2, Paga 1 of 1
Page 4, Affidavit of Gene Ba;ral
o 3[0 ECBIVE
— | | l\\ NOV i -0 1989

B15-4222-1 a7
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U.8. DEPARTMENT OF

JUSTICE

ENVIRONMENT AND NATURAL RESOURCES DIVISION
GENERAL LITIGATION SECTION

FAX NUMBER (202) 272-6817,

WASHINGTON, D.C.

601 PENNSYLVANIA AVENUE, N.W.
20004

6815, 5775

CONFIRMATION NUMBER (202) 272-8056

PLEASE DELIVER TO:

To:

NUMBER OF PAGES:

Don Barry

Bob Baum

Dinah Bear

Ted Boling

Peter Coppelman,
lois Schiffer,
Jim simon
Gippert,

Jay McWhirter
Tim Obst
T.J. Glauthier
Jeff Handy
Nancy Hayes
Elena Kagan
Don Knowles (503)
Thomas Lee (503)
Karen Mouritgen

Mike

(503)

Roger Nesbit (503)
Chris Nolan
David Shilton,

Al Ferlo, Anne
Tom Tuchmann (503)
Sue Zike (503)

|15

DATE: November 9, 1985

FROM: Lisa Holden, (202) 272-4698, a8 of 11/13: -8063

MESSAGE:

NEFRC v. Glickman.

Defendants’ November 8, 1995 Compliance

208-4684
208-3877
456-0753
514-4231
514-0557

690-2730

395-4639
326-3807
208-5242
456-1647
326-6282
727-1117
219-1792
231-2166
395-4541
514-4240
Almy

326-6254
326-7742

Attached is Federal

@oo01/015

Report that provides information on the award

and release of FY 1

991-19925 sales.
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KRISTINE OLSON

United States Attorney
888 SW Fifth Avenue
Suite 1000

Portland, OR 97204-2024
(503) 727-1008

LOIS J. SCHIFFER

Assistant Attorney General

MICHELLE L. GILBERT

EDWARD A. BOLING

U.S8. Department of Justice

Environment and Natural Rescurces Divigion
General Litigation Section

P.O. Box 663

Washington, D.C. 20044-0663

Telephone: (202) 272-8338

IN THE UNITED STATES -DISTRICT COURT
FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESQURCE COUNCIL,

)
)
Plaintiff, ) Civil No. 95-6244-HO
) (lead case)
V. ) Civil No. 95-6267-HO
) (consolidated case)
GLICKMAN, in his capacity )
ag Secratary of Agriculture, ) FEDERAL, DEFENDANTS'
BRUCE BABBITT, in his capacity ) NOVEMBER 8, 1995
as Secretary of Interior ' ) COMPLIANCE REPORT
)
Defendants. )
)

Pursuant to thig Court’s Octobexr 17, 1895 Order, federal
defendants hereby file a second progress report'describing
actions taken by the U.8. Forest Service and Bureau of Land
Management to award and releage timber éales that were offered or
awarded between October 1, 1990 and July 27, 1995 and within the
scope of this Court’s September 13, 1955 Order.

Attached is the Seventh Declaration of William L. Bradley
and Fourth Declaxation of Jexxy Héfer updating the Court on the

FEDERAL, DEFENDANTS’ NOVEMBER 8, 1995
COMPLIANCE REPCRT - 1
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@003/015

actions of the Bureau of Land Management and Forest Sexvice as to

these timber sales.

Dated this 8th day of November, 1995.

Of Counsel:

JAY MCWHIRTER

Office of the General Counsel

Respectfully submitted,

KRISTINE OLSON
United States Attorney

LOIS J. SCHIFFER
Asgistant Attorney General

/s/

MYCHELLE L. GILBERT
EDWARD BOLING
Unlted States Department of Justice
Environment and Natural
Resources Division
General Litigation Section
P.O. Box 663
Washington, DC 20044-06632
(202) 272-8338

Attorneys for Defendants

United States Department of Agriculture

Waghington, DC

KAREN MOURITSEN

Office of the Solicitor

United Stateg Department of the Interior

Washington, DC

FEDERAL DEFENDANTS'
COMPLIANCE REPORT -

NOVEMBER 8, 1995

2
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KRISTINE OLSON

United States Attornay
888 £.W. Fifth Avenue
Suite 1000 :
Portland, OR 97204=-2024
Telephone: S03—727=1008
OSB #73254

LOIS J. SCHYIFFER

Asplstant Attorney General
WELLS D. BURGESS

MICHELLE L. GILBERT

ANDREA 1.. BERLOWE

EDWARD BOLING

U.8. Department of Justice
Environment and Natural Rerources Divigion
General Litigation Section
P.0. Box 663

Washington, D.C. 20044=0663
Telephone: 202+272-6217

1lrsu¢r 90 148 DiIVe UF LaFiMare? MU Gt Yo 0 S At

___#ooas015

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESOURCE COUNCIL,
Plaintifg,
vl
DAN GLICKMAN, Iin his capacity as
Cecretary. of Agriculture,
BRUCE BABBITT, in his capacity as
Secretary of Interior

Defendants,

Nt N Vst Wt Sat nl St Nmtt Wt Nl Nt N Ot

Ccivil No, 95=6244-HO

SEVENTH DECLARATION QF
WILLIAM L. BRADLEY

I, William L. Bradley do hereby depose and say that;

1. My name is William L. Bradley.

I nave previously

prepared a declaration for this case, in which I described my

pesition with the Bureau of Land Management (BLM) and the nature

of my responsibilities. .

SEVENTH DECLARATION OF WILLIAM L. BRADLEY,

Page 1
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118095 14191 DLV, WF LHNLS HNL KEMN.  RESISWED

2, . I am familiar with the Resclssions Act, Public Law 104-
19 (109 gtat. 1%4), including the provisions regarding “"Award and
Ralaease of Previously Offered and Unavarded Timber Sale

Contracte," Section 2001(k).

3. In my fourth and fifth declarations to the court, I

provided two tables showing the status of BLM sales which are
covered under Section 2001(k). I also described the process used

by the BLM to award theses sales or portions of sales,

4. This declaration is being filed to update the court on
thé status of these sales, Ag in my praviocus declarations, I
have attached Table 1 which showe the status of salas covered by
Judge Hogan's October 17, 1995, order and Table 2 which shows the

statusa of Secotion 318 sales which were esubject to Section 2001 (k)

of Public Law No. 104-19.

I declare under penalty of perjury that the foregoing is true and

correct.

Executed at Portland, Oregon, on %&,ﬁja 7, S ¥7E .

-

William L. Bradley

SEVENTH DECLARATION OF WILLIAM L. BRADLEY, Page 2



NOVEMBER 7, 1995

TABLE 1

SECOND BI-WEEKLY PROGRESS REPORT - BUREAU OF LAND MANAGEMENT

. SEE#2  SEEM :
SEE#18ELOW _ BELOW  BELOW SEE #4 BELOW
ORIGINAL
CURRENT VOL | ORIG. | TREBRDS |AFFECTED | REMAINING
SALENAME PURCHASER (MBF) _|ACRES | NESTINGSTATUS |VOL. (MBF){ VOL (MBF) STATUS
91 LOWER DUDLEY'S SUMMIT __|BOISE CASCADE 240 71 240 Executed
191 MILLERS VIEW DR JOHNSGN 366)] 53 3663 Executed
ANOTHER FARVIEW DOUGLAS CO, FP P S 4589 Executed
BATTLE AXE SERVATION RANCH 1205| 44 1205 Executed
BIRDSEYE ROGUE CROMAN 3876] 671 3878 Executed
CAMP TIMBER PRODUCTS _ 7127|548 7127 Executed
CAT TRACKS SENECA 72| 45 472 [ Awarded October 26, 1995
CHERRY TREE PLUM HULL-OAKES 1038 10 7038 Bxecuted
CORNER 50CK [LONEROCK 1721 52 1721] Awarded Oclober 26, 1995
CRAZY 85 3957|140 3957 | Awarded Oclober 26, 1995
DAFFIDORA SCOTT 4654 87 4654 Exectted
DEAD MIDDLEMAN DR JOHNSON 7i54] 197 7154 Executed
DEEP CREEK CLR 3120 130] MMOCC. -#2 1120 0| Salewlinot be 2warded
GOLDEN SUCKER ROUGH & READY 4367|160 4367 Executed
JEFFERS REVENGE |LONE ROCK 3071 74 3914 | Awarded Ockober 26, 1995
LICK N WESTERN TIMBER 811|218 811 Execuled
[OBSTERHILL [SCOTT BaT1] 211 8471 Executed
LOST SOCK LONE ROCK 30| 47| MMOCC. -#4 1060 2536 Awarded October 26, 1005
MARTEN POWER ROSBORO 9668 | 127 9668 Executed
INORTH FORK CHETCO CLR 7312| __267| _ WMOCC. -#1 1070 6302 Awarded October 26, 1995
PARK RIDGE BASIN IHULL-OAKES Z710] 24 7710 Execiled
POND VIEW 1OR JOHNSON 4777 64 arn Executed
|PP&J |BOISE CASCADE 6387|269 6387 Executed
ROCKY ROAD THOMAS CREEK 1574 2 1574 Executed
ISHADY TIMBER PRODUCTS 763 |  5as 7635 Executed
TOBE WEST. HULL-OAKES 4807 78 4807| __ Execrled
UGLY ECKLEY LONE ROCK 5815  a¥7 5815 Awarded Oclober 26, 1995
EN'N DOUBS SCOTT 8803) 53| MM OCC, - #2.3,57 3937|366 Accepted
TOTALS f 125623] 4661 70187 115630

1. Information regarding the siatus of threctened or endangered nesting birds. MM OCC, = marbled mumelet cocupancy; # = sale unft number

2. The volume contained i unts with marbied munelet occupancy. This is the volume which s subject to SEC. 2601{k}(3) of Publiic Law 104-19.
3. The osiginal sale volume minus the volume contained in occupied units, This is the volume which was awarded.
4. Executed =sa'e cantract has been awanded, accepted, and approved Acoepted = purchaser has signed and returned the contract

$6/60/T1

9T 1T
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e
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NOVEMBER 7, 1985

TABLE 2

SECOND BI-WEEKLY PROGRESS REPORT - BUREAU OF LAND MANAGEMENT

SEE #2 SEE#3

$6/60/TT

LT 1T

o

SE LB/TT

AT

“NTIT

SEE# BELOW __ BELOW _ BELOW SEE #4 BELOW
ORIGINAL -
CURRENT VOL |ORG.| T&EBRDS |AFFECTED| REMAINING
SALE NAME PURCMASER {MBF) | ACRES | NESTING STATUS |VOL {MBF)| VOL (MBF) STATUS
B8 BLACK JACK — lwevco 6863 96 6363 EXECUTED
90 PITCHER PERFECT THINNING ISWANCO 2438] 180 2438 EXECUTED
90 ROMAN DUNN__ HULL-QAKES 10846) __142| NMIOCC, -F12 5264 5362 EXECUTED
[BEAR AR [MURPHY TIMBER 11564 201! MMOCC. -#2 4617 6047 AWARDED
BIG WINDS SPALDING 6864)  23% 6864 EXECUTED
CANTON CREEKT DOUGLAS CO_ P 3480|  a7 3140 EXECUTED
CHANEY ROAD LONE ROCK 38001 75 3800 EXECUTED
HOXE GRFEIN CROMAN 2809] %5 2809 EXECUTED
SUMMIT CREEK SCOTT 7910] 26| 7910 EXECUTED
SWINGLOG THINNING SWANCO T 1542| 5 1542 EXECUTED
. [TEXAS GULCH DR JOHNSON 6212 119 6212 EXECVUTED
IUPPER RENHAVEN BOHEMIA 79%] 45 7% EXECUTED
WHIL TS END " JSENECA 1097 38 1097 EXECUTED
YELLOW CR. MTN, SCOTT 7080] 141 7080] - EXECUTED
TOTALS 74061] 1796 ; 5881 64180

1. nformation egarding the status of threatened or encangered nesting birds. MM OCC, = marbled mumelet occipancy, #= sale unit numbes

2. The volume contained in unils with marbled muretel cccupancy. This is the volume which woukd be subject to SEC. 2001(K{3) of Public Law 104-19.
3. The original sale volume minus the volume contained in occupied units. This is the vofume which will be awarded.

4. Executed = sale conlract has been awarded, accepried, and appioved
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KRISTINE QLSON

United 8tates Actorney
888 Sw Pifch Avenue
Suite 1000

Portland, QR 97204-2024
503-727-1008

0SB §#§ 73254

LOIS 3. SCHIFFER
Asgistant Attorneay General
WELLS D. BURGESS

MICHELLE I.. GILBERT
ANDRRA L., BERLOWE

EDWARD BOLING

U.5. Depertment @f Justice

Wwrueam v

it Oy

__.. l@oo0s/015

e 4 mamas

Enviraonment and Natural Raesources Divigion

P.0. Box 663

Washington, D.C. a02-272-§217

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT QF OREGON

NORTHWEST FOREST RESOURCE COUNCIL,

Plaintiff,

V.

DAN GLICRMAN, in hia capacity as

Secretary of Agriculture,

BRUCE BARBITT, in his capacity as

Secretary of the Interior

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)

I. Jexrry L. Hofer,

and correct:

Civil No, 95-6244-HOQ

FOURTH DECLARATION OF
JERRY L. HOFBR

hereby declare the following to be true

.. I have previously filed declaraticns in this case putting

forth my axperience

Forest Service.

DECLARATION OF JERRY L. HOFER

and qualifications with the United 8tates

PAGE 3
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2. On Cctaober 30, 1995, Jay McWhirter’'s Second Declaration
included a report describing the status of 33 timber sales in five
separate categories which are subject to the Court’'g Order of

Octeber 17, 1995.

3. As reguired by thea Court’s October 17, 19585, Order, I
have ypdated the October 30, 1995, status report. It is attached

herewith as Exhibitc 1.

4. The only change in status is that Nicholson Salvage 1 on
the Okanogan National Forest was awarded to Vasgen Bros, on

November 3, 1985.

I declare under penalty of perjury that the foregoing is true and
corrackt.

Exeguted at Portland, Oregon, on Novembsr 8, 1595.

DECLARATION OF JERRY L. HOFER PAGE 2
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STATUS AS OF 11/08/95 11:30AM

HERC y... . GLICKMAN
95 - 6244 HO
35-£26710

DISTRICT OF OREGON

R6 REPORT: ACTIONS TAKEN TO AWARD OR RELEASE SALES OFFERED OR AMARDED
BETWEEN OCTOBER 1, 1990 AND JULY 27, 1935
Y. ENT T s N _O v, 2-113] D.Ox
S&5-8 NF  YOLIME HIGH RBIRDER AGLIGK
1.  JOHN WIN i,éoo MBF HUFFMAN/WRIGHT NOTICE TO PARTIES IN QNRC -

v, LOWE, 92-1121A8,
DISTRICT OF OR. 10/19/S55
OF YNTENT TO AWARD OGN OR
AFTER OCTOBER 30, 1985,
LETTBR SENT TO MIGH BIDDER
10/30/95.

R JOHN

LODGEPOLE WIN 2,200 MBF DAW NOTICE TO PARTIES IN ONRC
Y, IOWR, 92-1121A%,
DISTRICT OF OR. 10/19/95
OF INTENT TO AWARD ON OR
APTER OCTQRRR 30, 199S5
LETTER SENT TO RIGH BIDDER
10/30/95.

3, YOSS WIN 7,100 MBF BOYSE CASCADE NOTICE TO PARTIZS IN QONRC
v, LOWE, 92-1421AS,
DISTRICT OF OR. 10/19/95
OF INTEWI TO AWRED ON OR
AFTER OCTORER 30, 198S;
REGIONAL FORESTER
DISMISSED ADMINISTRATIVE
APFEALS 10/25/95. LETTER
SENT TO HIGH BIDDHR
10/30/95.

4. WILLY WIN 4,400 MBF BOISE CASCADE NOTICE TO PARTIES IN ONRC
, X LOWE, 92-131Z2R3,

DISTRICT OF OR. 10/19/95%
OF INTENT TO AWARD ON OR
AFTER COCTCEBR 20, 1995;
REGIONAL FORRSTER
PISMTISEED ADMINISTRATIVE
APPBALS 10/2%/95. LETTER

Exhibit 1 to JERRY L. HOFER FOURTH DECLARATION PAGE 1
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S. NELSON  WIN 7,200 MBF  DAW

6. BILT. WIN 35,800 BF HUFFMAR/ WRYGHT
7, CINDER WIN 5,300 SGOTY

IX.

SALE NE  YOLUNME HIGH BIDDER
8. GATORSON OL 11,860 MBP VAAGEN BRO

Exhibit 1 to JERRY L. HOFER FOURTH DECLARATICH

Bo11/015

SENT TO H1GH BIDDER
10/30/95 .

NOTICE TQ PARTIES IX QNRC
v. LOWE, 92-1121A8,
DISTRICT COF OR. 10/13/295
AOF INTENT TO AWARD ON OR
AFTER OCTOBER 20, 1985;
REGIONAL PORBSTER
DISMISSED ADMINISTRAIIVE
ABPEAYE 10/2E/95. LBETIER
SENT TO KYIGH BIDDER
10/30/95.

NOTICE TO PARTIEBS IN QNDA
v, LOWE, 92-112128,
DISTRICT OF OR. 10/18/3s
OF INTENT TO AWARD ON COR
AFTBR QCTOBBR 30, 1995.
LATTER EENT TO HIGH BIDDER
10/20/95.

NQTICE TO PARIYES IN QNECS
v. LOWE, 92-1121aS8,
DISTRICT OF OR. 10/19/9S
OF YNTENT TQ AWARD ON OR
AFTER QCTOBER 30, 13995;
REGLONAL FORESTERR
DISMISSED ADMINISTRATIVE
APPRALS 10/25/95. LEBITER
SENT TO HIGH BIDDRR
19/30/95.

SALE AWARDED G/6/93; SALR
SUSPENDED %/20/923; USFS
AWAITING DETERMINATION OF
LEGAL COURSE OF ACTION
UNDER SMYTH w. USFS,
93-0178-J1Q (R.D._Wa),
REPORTED IN 33 F3D 1072
(31t CIR, 1994).
PURCHASER HAS SUSNITTED AN
OFERATING SUHEDULE,
REQUESTED RELBASE OF 2
PAYMENT UNITS, AND
ALLOCATED PAYMENT BOND TO
THIS SALE.

PAGE 2
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TIP WBR 751 MBF LONGVIEW FIBER

10. TIPTOPR WEN 2,200 MRP 8T. JOE LUMBERR

SALE NO LOQNGER EXISTS AS_QFEERED
gF  voumME HIGH BIDDER

LIT.

SALE

1l. BTAGE-

COACH UmMA 200 MBF BOISE CASCADE

i2. BALD UMa 2,900 MBY BOISE CASCADE

13, BUGOUT SLV WAW 5,400 MBF DODAE LOGGING

1e, mOISE CASCADE

TCWER 8LV WAW 1,010 MBF

OTICE INT, W, S S

SALE NP  VOLOME

BLUE FORD FRE 6,500 MBF,

BIGH BIDDER

15. BAISE -CASCADE

Exhibit 1 co JERRY L. HOFER FQURTH DECLARATION

e,

_-o1z/015

QI

SALE AWARDED 9/9/94;
ENJOLRED 3/1/95. USES
AWAITING DETERMINATION OF
LEGAL COURSE OF ACTION
UNDER LEAF ot AL ¥,
ERRRARO, 94-1025 (W.R. WA)

SAIE RAWARDED 2/16/94:
ENJOINED 3/3/95. USFS
AWAITING DETERMINATION OF
LEGAL COURSE OF ACTION
UNDER LEAF et al_v.
FERRARQ, $4-102% (W.D., Wa)

ACTID

BIDS REJECTED 12/11/91; KO
INRTENT TO AWARD AS
OFFERED, SALE ARFA
REDESIGNBD INTO FY%6
TIMBRR SALR

BIDS REJECTED 12/11/51; WO
INTENT TO AWARD AS
OFFERED, SALE RREA
PEDESIGNED INTO FYPE
TIMEBR SALR

BIDS REJECTED 2/23/95; NO
INTENT TQ AWARD RS
ORFERED, GQALE ARBA
REDESIGNED INTO FYS5
TIMBER SALE

BIDY REJECTED 2/23/88, NO
INTENT 7O AWARD AB
OFFERED, PORTION OF SALE
AREA BURNED IN FY 2¢ ROD
PLANNED Ag PY9E TIMBER
SALE

X BYDDE

ACTION

NOTICE OF INIENT TO

AWRED wAS SENRT TO HIGHE
BIDDER VIA CERTIFIED MAIL
BY COB 10/27/95.

PAGE 3
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16. BANTY SLV WAW 610 MBF ELLINCEON LUM. HOTICE OF IWTEINT TO AWARD
. WAS SENT TO HYIGH BIDDER
VIA CERTIFIED MATL BY COB
10/27/95.

17. JOHNSON
sLy WAW 3.600 MBF ROSBORO IMMAER NOTICE OF INTENT TO AWRRD
WAS SENT TO HIGH BIDDER
VIA CERIIFIED MAIL BY CUB
10/2%7/9s,

18, PARK HFi wWaw 700 MBF BOISE CASCADE MNOTICE OF INTENT TO
AWARD RAS SENT TO HIGH
BIPDER YIA CHRTIFIED MAIL
BY COB 10/27/95.

1%, RD SLvV WAW 3,300 MBF DODGE LOGGING NOTICE OF INTENT TO
AWARD WAS SENT TO HIGH
BRIDDER VIA CERTIFIED NAIL
RY COBR 10/29/95.

20. HILTON WAW $,360 MEF MATHYUR ILUOMBER NOTICE OF INTENRT TO
AWARD WAS SENT TO HIGH
BIDDER vIA CERTIFIED MAIL
BY OB 106/27/35.

21. SWEET PRA WAW 1,280 MBF BLLINGSON LUM XNOTICE Of INTENT TO
AWARD WAS 3SENT TO HIGRH
BIDDRE VIA CERTIFIGD MAIL
BY COR 10/27/95.

22Z. TANHORSE WAW 1,340 MBF BOISE CASGADE NOTICHE OF INTENT TO AWARD
' WAS SENT TO HIGH BIDDER
VIA CERTIfIED MRTL BY COR
10/27/95.

23. TANYA WAW S85 MBF BOISE CASCADE NOTICE OF INTENT TO AWARD
: WAS SPNT TO HIGH BIDDER
VIA CERTIFIED MAIL BRY COR
1D/2%)8s.

2&, ToCUsT MAL 1,000 MRF SMEREXI LOC. ROTICE QF IMPRENT TO AWARD
WAS SENT 70 HIGR BIDDER
VIA CERTIFIED MAIL BY COB
10/27/35.

26. . NICHOLSON
SLVG L QKA 890 MEF VAAGAN BRO. SALT AWARDED 11/03/95

Exhibit 1 To JERRY L, HOFER FODRTH DECLARATION BAGE &
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V. BS RE AW T HIGH DDER
SALR 'HE VOLMME HIGH BIPDER  ACTION

26. PORKS MRL 5,000 MBF HNOW MTN. PINE SNOW MIN PINE NO LONGCER IN
‘ BUSIFESS AS OP 12/13/94

AND CANNOT MEEYT THE
CRIGIRAL TERMS,
CONDITIONS, AND
REQUIREMENTS OF A
REGPONSIBLE BIDDBR. 36 CER
223.101

27. OFF .

BROADWAY OCH 12,300 MBF KINZOA CORP, XINZUA CORF NO IONGER IN
BUSIKESS AS OF 8/5/94 AND
CANNOT MEET THE QRIGIMAL
TERNMS, CONDITIONS, ARR
REQUIREMENTS OF A
RESPONSIELE BIDDER. 36 CFR
223 101.

28. HIACK .
THIN SIU 1,600 MBF HAMPTON HAMPTON NOTIFIED USFS ON

10/28/94 OF UNWILLINGNESS
TO ACCEPT AWARD

49. EBAGLE RIDQ@E
HOUSELOG UMA 170 ¥MBF ROGGE wWOUOD ROGGE WOOD NQTICE TO USPS
' ON 10/11/55 OF FINANCIAL

INSOLVERGCY AND CRNNDT MERT
THE ORIGINAL TERMS,
CONDITIONS, AND
REQUIREMENTS OF A
RESPORSIBLE BIDDER. 36 CFR
223 .101.

ab. ALLEN WAY 3,800 MpF ROGGE WOOD ROGGE WOOD NOT'ICE TO USFEFS
- ON 10/11/95 OF FINANCLAL

INTCLVERCY AND SARNCT MERT
THE ORIGTWAI, TERNS,
COMDITIONS, AND
REQUIREMENTS OF A
RESPONSIBLE BIDODER. 36 CFR
223.101.

31. CANTREL
SPRG WAW 810 MBF ROGGE WoOD ROGOE #OOD NGTICA TO USYS
ON 10/11/9% OF FIRARCIAL
INSOLVENCY AND CANNOT MEET
THE ORIGINMAL TERMS,
COMNDITIONG, AND

Exhibit 1 vo JERRY L. HOFER FOURTH DECLARATION . PAGR 3
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REQUIREMENIS QF A
RESPONSIBLE BIDDER. 36 QFR
223.101"

32, HORN 5LV WAW 1,340 MBF KINZUA CORP RINZUA CORF NO LONGER IN
BUSINESS A5 OF B/5/94 RYD
CANNOT MEEY THE ORICGTINAL
TRRMS, CONDITIONS, ARD
REQUIREMENTS OF A
RESPONSIELE BIDDER. 36 CFR
223 .101.

33. PRORG SLV WAW 3,800 MBR ROGGE WOOD ROGGE WOOD NOTICE TO USES
QN 10/11/9% OF FINAKRCIAL
IHNSOLVENCY AND CANNOY MERT
THE CRIGINAL TERMS,
CONDITIONS, AMD
REQUIRENENTS OF A
RESPOMSIBLE BIDDER. 36 CFrp
227 .101 .

Bxhibit 1 te JERRY L. HOFER FOURTH DECLARATION PAGE 6
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U.S. DEPARTMENT OF JUSTICE .
ENVIRONMENT AND NATURAL RESOURCES DIVISION
GENERAL LITIGATION SECTION
601 PENNSYLVANIA AVENUE, N.W.
WASHINGTON, D.C. 20004
FAX NUMBER (202) 272-6817, 6815, 5775
CONFIRMATION NUMBER (202) 272-8056
PLEASE DELIVER TO:
To: Don Barry 208-4684
Bob Baum 208-3877
David Gayer
Dinah Bear 456-0753
Ted Boling 514-4231
Peter Coppelman 514-0557
Lois Schiffexr
Jim Simon
Greg Frazier 720-5437
Mike Gippert, 690-2730
Jay McWhirter
Jim Perry
T.J. Glauthier 395-4639
Jeff Handy (503) 326-32807
Nancy Hayes 208-5242
Elena Kagan 456-1647
Don Knowles (503) 326-6282
Tom Lee {503) 727-1117
Karen Mouritsen 219-1792
Kris Clark
Roger Nesbit (503) 231-2166
Chris Nolan 395-4941
Dave Shilton 514-4240
Al Ferlo
Anne Almy
Tom Tuchmann (503) 326-6254
Sue Zike (503) 326-7742
NUMRER OF PAQGES: 2
DATE: November 8, 1995
FROM: Paula Clinedinst, Legal Assistant, 272-8019

MESSAGE:

Attached are Civil Minutes in NERC v.
Glickman, ordering that certain motions have
kbeen taken under advisement, and that a
briefing schedule has been agreed upon.

/i
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S TURNE
Eﬁ'o\' BOBRH0 (Lead); 95626710 (Consol. DATE: November 7, 1995

CASE TITLE: Northwest Forest Resource v. Glickman
PRESIDING JUDGE: MICHAEL R. HOGAN
DEPUTY CLERK Pat Mermis

COURT REPORTER: Amanda Essner

—— : ATy T ———s R
Record of oral argument: Ordered following modons TAKEN UNDER
ADVISEMENT: Plaintiff Scott Timber's motions: for summary judgment [0-1}. to
strike' [153-1]; defendant Glickman's motions: to strike [44-1], for summary judgment
[46-1], for reconsideration [71-1] to change venue/stay {72-1, 72-2], for summary
judgment [99-1], for summary judgment [112-1], for protective order {127-1], to sever
‘ [132-1, 132-2]; plaintiff NWFR's motions: to clarify [209-1. 209-2}; intervenor
S~ ONRC’s mortioas: to sever [68-1, 68-2], for summary judgment {105-1], to clarify [156-
2]. Parties have agreed 1o the following briefing schedule on whether the sales enjoined
or withdrawn i the face of litigation in other courts are within Scction 2001(k): JLF

QMMMWMM% by November 21 and reply-by November 28 Ordered oral argument <
of plaintiff NWFR's monon [64-1] for summary judgment continued to December 12, ’Z,\, (

1695 at 1:30 p.m.

'S COUNS DEFENDANT’S COUNSEL
Mark Rurzick . Jean Williams
Scott Horngren Michelle Gilbert
Lois Schiffer

: James Sutherland
INTERVENOR'S.and AMICI'S COUNSEL
Patti Goldman -
Kristen Boyles .
Also present: Chris West; Allison Campbell

ce: Chambers
Counsel of Record

DOCUMENT NO:




U.S. Department of Justice

Environment and Natural Resources Division

General Litigation Section Washington, D.C. 20530

November 7, 1995

Mark C. Rutzick

500 Pioneer Tower

888 S.W. Fifth Avenue
Portland OR 97204-2089

Re: Northwest Forest Resource Council v. Glickman
Dear Mark:

I am in receipt of your letter of October 28, 1995, in which
you raise questions about various representations set forth in
the Declaration of Jay McWhirter. Further, your letter sets
forth your client’s continuing concerns. We address those below.

To begin, the representations made and reports provided to
the court in Northwest Forest Resource Council v. Glickman, Civil
No. 95-6244, continue to demonstrate the agencies’ full
compliance with the Court’s orders and the mandates of Section
2001. Nonetheless, your client’s first objection is to the
government’s use of the language "on or after October 30, 1995"
in referring to the date the award letters will be sent to the
high bidders for the seven sales subject to litigation in Oregon
Natural Resources Council v. Lowe, (D. Oregon) Civil No. 92-1121-
AS. In fact, on October 19, 1995, two days after the Court
issued the injunction and pursuant to representations made in
1993 during the Lowe litigation, the Forest Service notified the
parties to the litigation of its intent to award the sales on or
after October 30, 1995. The Second Declaration of Jay McWhirter
attached to Defendants’ Amended Compliance Report confirms that
award letters were sent to the high bidders for these seven sales
on October 30, 1995. See Second Declaration at §2, attached
chart at Category I.

As your client is well aware, Judge Hogan'’s October 17, 1995
Order contains language that directs the Secretaries, on or
before October 25, 1995 to "award, release, or permit to be
completed" sales subject to the September 13, 1995 Ordexr. These
seven sales were subject to a prior agreement in litigation that
obligated the Forest Service to provide 10 days advance written
notice prior to award. Accordingly, the notice of intent sent
out on October 19, 1995 responds to an agreement reached in the



Lowe litigation, as well as the requirements of the October 17,
1995 Order.

As to your client’s second objection concerning the
Gatorson, Tip and Tiptop sales addressed in Category II of Mr.
McWhirter’s First and Second Declarations, the agency’s position
on these sales is both very clear and consistent. See First
Declaration of McWhirter at §4; Second Declaration at Y3. These
three sales are awarded FY 1991-1995 sales that were enjoined or
suspended as a result of court action. Thus, as we have already
explained to the court, these sales will not be released under
Section 2001 pending action from the court that originally issued
the orders or direction from another court with jurisdiction over
these matters.

Finally, your client maintains that the Forest Service must
unconditionally award sales in which the high bidder has either
gone out of business or refused to accept the bid. The Forest
Service'’s position is that the plain language of the statute does
not require the award of those sales when either the high bidder
does not meet the requirements of a responsible bidder as set
forth in 36 C.F.R. 223.101 or the apparent high bidder has
indicated an unwillingness to accept the sale. First Declaration
of McWhirter at §7.

Your letter suggests Rule 11 sanctions or contempt
proceedings. Neither is appropriate or justified under the
circumstances. If, in fact, specific disputes on specific sales
remain, and you represent the timber company involved, we can
consider jointly asking the Court to approve a reasonable
briefing schedule.

Slncere

77 @%w

Ellen M. Athas
Assistant Section Chief
General Litigation Section
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U.S. DEPARTMENT QF JUSTICE
ENVIRONMENT AND NATURAL RESOURCES DIVISION
GENERAL LITIGATION SECTION
601 PENNSYLVANIA AVENUE, N.W,
WASHINGTON, D.C. 20004

FAX NUMBER (202) 272-6817, 6815, 5775
CONFIRMATION NUMBER (202) 272-8056

PLEASE DETLIVER TO:

TO: Don Barry 208-4684
Bob Baum ' 208-3877
Dinah Bear 456-0753
Ted Boling 514-4231
Peter Coppelman, 514-0557

Lois Schiffer,

Jim Simon
Mike Gippert, 690-2730

Jay McWhirter

Tim Obsgt
T.J. Glauthier 395-4639
Jeff Handy (503) 326-3807
Nancy Hayes 208~-5242
Elena Kagan 456-1647
Don Knowles (503) 326-6282
Thomas Lee (503) 727-1117
Karen Mouritsen 219-1782

' Roger Nesbit (503) 231-2166

Chris Neolan 395-4941
David shilton, 514-4240

Al Ferlo, Anne Almy
Tom Tuchmann (503) 326-6254
Sue Zike (503) 326-7742

NUMBER OF PAGES:
DATE: November &6, 1995

FROM: Lisa Holden, (202) 272-4698

MESSAGE: NFRC v. Glickman. Attached is Defendants’
Response to NFRC’s Motions for Leave to File
Supplemental Brief and For Clarification of
October 17, 1995 Injunction.

Oral Argument is scheduled on November 7th at
1:30 for NFRC’s Second Motion for Summary
Judgment (nesting issue) and NFRC‘'s Thilrd
Motion for Summary Judgment (L120mmbf of 318
Sales) .
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KRISTINE OLSON

United Btates Attorney
888 EW Fifth Avenua
Portland, OR 97204-2024¢
(S03) 727-1008

LOXE J. SCHIFFER

Asgistant Attorney Genaral
MICHELLE I.. GILBERT

EDWARD A. BOLING

JEAN WILLIAMS

ELLEN J. KOHLER

U.S. Department of Justice
Environment and Natural Resources Division
P.O. Bow 683

Washington, D.C. 20044-0663
Telephone: (202) 272-8338

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESOURCE COUNCIL,

)
)
Plaintifef, )
) Civil No. 95-6244-HO
v. ) (lead cace)
) Civil No. 95-6267-HO
DAN CLICRMAN, is hie capacity ) (consolidated case)
ag Secretary of Agriculture; ) DEFENDANTS’ RESPONSE
BRUCE BABEITT, in his capacity as ) TO NFRC’S MOTIONS FOR
Secretary of Interior, ) LEAVE TO FILE
) SUPPLEMENTAL BRIEF AND
) FOR CLARIFICATION OF
H OCTOBER 17 INJUNCTION

Defendants,

Pefendants hereby respond to plaintiff Northwaest Forest
Resource Council’s (NFRC’s) recently filed motions for: (1) 1éave
to fila a suppleméﬁtal brief in support of itse third motion feoxr
sumna:ty judgneni::;- and (2) cla.rifieatien of the Court’s October 17
injunction. NFRC secks expedited consideration of these motions.

Az to the firgt motion, NFRC arguee that a supplemental brief in

DEFENDANTS ' RESPONSE T0O

"85 MOTE POR ! . . UNITED STATES DEPARTMENT OF JUSTICE
"m.f“?:in sup::;mmn? ::112" S i< g B L o
AND FOR CLARIPICATION OF CENERAL LITIGATION SECTION

COURT'S OCTOBER 17, 1989% GASNINGTOR, D.C. 200&d-0653
ORDER - 1 202y ¥72-8056

@oo2/011
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Buppozt of its third motion for summary judgment, scheduled to be
heard on November 7, ie necesdary allegedly because the
defendants have taken inconsistent positions in this case and
another case proceeding before Judge pDwyer in the Western
District of Washington.! At the time of filing of this

response, defendants received Judge Dwyer’s Order staying a
pending motion filed by othaer parties ﬁo consider the effect of
subsection 2001(k} on his previous orders relating to eix gales
that are at iscue in NFRC’s third motion for summary judgment,
pending further orders by this Court. ¥While defendante do not
eppose addreasing the issues raised in NFRC’s supplemental
memorandum, defendants strongly centest the grounds upon which
NFRC’eg motion for leave to file the memorandum is based. As
demonstrated below, NFRC’s allegation ceriocusly mischaracterizes
poesitionse. taken by the defendants in the two cases. Defendants
do regquest an opportunity to file a supplemental brief on matters
raised in plaintiff’s motion. As to the second motion, which
raigses questiones as to the applicability of subsection 2001(k) to
three fiscal ysar 1991-55 salaes that are the subject of
injuncétions or orders of other courte, defendants request a

reasonable opportunity to provide a regponse prior to a heaxing

1 See NFRC’s Supplempental Memorandum in Suppert of Third
Motion for Summary Judgment and in Support of Motion for Further
Clarification or Enforcement of the Court’s October 17 Injunction
at 1 (hereafter YNFRQ’s Supp. Memo.").

DEFENDARTSE © RESPONSE TO

NERC’'S MOTIONS FOR LRAVE UNITED $TATES DEPARTMENY ©OF JUSTICE

ENVIRONNEMT & MATURAL RESSURCES pivisiow
B POB CLnRGYICATION OF " " eomenak Uiicarion secvion
COURT' S OCTOBER 17, 1995 . VASHINGTON, D.C. - 95044-0663

ORDER - 2 (202) 272-80%&

do03/011
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1] op the matter, and therefore oppose NFRC’e attempt to rush the
2| matter to a decigion on Novamber 7.
3 EACTH
4 The 11 salas that are the subject of NFRC’s two most recent
S| metioné f£all into the following categories.
6 1. Three salas, Cowboy, Nita, South Nita, located en the
thnpgua Natienal Fereet, and one sale, Gardan, located
? on the Siskiyou National Forest, were enjoined by Judge
Dwyer of the Westarn Digtrict of wWashington. These
BH sales had initially been offered under Section 318 but
wvere found to vielate the fragmentation requirements of
9 Saction 318(b) (2). The sales were enjoined "until
such time as the agency shows that a non-EBOG-
10 fragmenting sale . . . cannot be substituted feasibly
and consistently with existing management plans.® Sea
11 Exhibit € to Defendants’ Opposition to Plaintiff’s
Third Motien for Summary Judgment and in Support of
12 Defendants’ Cross Motion (hereaftar Defendants’
: Oppogition). The conditiens of the injunction wvere
13 never satisfied.
14 2. Two sales, FPirst and Last, which were located on the
: Umpqua National Forest, had been challenged on similar
15 . grounds as those four noted above for failure to comply
: with the fragmentation requirements of Section
16 318(h) (2). Based upon stipulations of the parties, the
© actions against the First and Last timber sales were
17 stricken as moot. Seg Exhibit C to Defendants’
opposition.
is ‘
3. Twe ather sales initially offered under section 318,
19 Boulder Krab and Elk Fork, were the subject of
proceedings before Judge Fanner of the United States
20 District Court for the District of Oregon, Civil No.
90-969-FPA. The complaint involving those sales was
21 - dismissed without prejudice on March 25, 1991 on the
basis .0f a stipulation by tha parties. Sea Exhibit C
22 to Defendants’ Opposition.
23 4. Three sales were fiscal year 1991-95 sales, incaluding
the Tip and Tiptop sales, which were enjoined by Judge
24 Coughenour of the Western District of Washington in
Isavenworth Audubon v. Fexraro, 881 F.Supp. 1482 (W.D.
2s
26| DEPBNPANTES¢ RPSDONSE 1O ‘ WITED STATES DEPARTMEWT OF JUSTICE
TO rxgi swm&:’m " ENVIRGEMENT & NATURAL RESCLRCEE DIVISION
AND POR CLARIFICATION OF A LT Bx a3
COURT’S OCTOBER 17, 1995 VASHINGTOM, D.C. 20044-0653
ORDER ~ 3 (202) 272-8056
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Wash. 1005), and the Gatorson sale, which is the
subject of outstanding orders in the Eastern Distrxct
of Waehington in th v stat
No. 93=1178-JLQ (E.D. Wash-) (see 33 F.34 1072 (9th cir.
1994)).
ARGUMENY

z. Pefondants Have Actad Consistant With Prior
R:prtlentntians Relating To The Proposed Tresatment
of The EBight Pro-Piscal Year 1991 Sajles

NPRC’a claim that it must file a supplemental memorandum in
support of its third motion for summary judgment, allegedly
because defendants have not acted consistent with representations
made in connection with that proceeding, is completely without
cupport. By its third motion for summary judgment, NFRC has
sought the release Of 24 pre~fiscal year 1991 timber smales éhat
origina)ly had been offered pursuant to section 318 of Public Law
101-121, but which, at that. time, had noet gone forward. The
Forest Service previausly had #dvised this Court that these 24
gales were undergoing further review to determine what action wvas
required ﬁndar subsection 2001(k). In it= opposition to NFRC'sg
third potion for summary judgment, the Forest Service explained
that it was taking action, vhere posaible, to release the sales
consistent with subsection 2001(k).Z2 In particular, as to the
sales at issue in NFRC’s latest two motions, the Forest Service

explained that certain of the sales are "subject to outstanding

b

e Sce Defendante’ Opposition at 2.

ot m’ : msvmoustnnma UNITED STATES DEPARTMENT OF JUSTICE
:;gn;.;:g sv;:zglﬂﬂﬂ- ,‘gﬁ ENVIRCNRENT & RATURAL RESOURLES n“.’,ﬂ:
AND POR CIARIPICATION OF GENERAL Lﬂmntw_l :fu fox
CUURT & OCTOBER 17, 1995 WASNINGTON, D.G. ZP04-0653
ORDER ~ § (202) 272-8056
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injunctions and cannot ba released by the Forest Sarvice.®
Defendants’ Opposition at 11. Defendants further gtated that
bafore the enjoined sales could proceed, "a court would have to
determine that the sales tall within the scope of mection 2001 (k)
and therefore should be released from the injunction. That
determination has not been made.” Id, at note 8. Thie position
vas reconfirmed in Defendants’ Reply, where the Forest Service
explicitly astated that;
Ag to tha enjoined sales, thesa cannot be released by
the Porest Bervice; accordingly, the Forest Service
will await direction from the relevant court=s before
taking further action. As NFRC notes, intervenor
Oregon Natural Raesource Council already has filed a
motion before the Western District of Washingten
seeking clarification of the effect of section 2001 (k)
on the enjoined sales, as well as the First and Last
sales.
Thus, centrary to NFRC’s accucations, defendante have not
conceded that these salex mist immediately be released pursuant

to subsection 2001(k) (1).3

3 . NFRC contends that the declaration of Richard Prausa,
which refers to a category of section 318 sales "subject to the
provision of section 2001 (k)® must be interpreted as a concession
by the Forest Service that the subject sales are required to be
released under the statute. NFRC’s Supp. Memo. at 4. However,
Mr. Prausa’s declaration further states that a category of sales,
including the salez at issue here, were "underqgoing©® further
review and "may"™ be released. Prausa Declaration at § 2.
befendants’ subsequent filings further clariflied that as to the
enjoined sales at igssue here, the guestion of applicability of
subsection 2001(k) had not been finally determined. :

DEFENDANTS* RESPFPORSE TO

RFRC’S MOT fOR LEA UNITED STATES DEPARTNENT OF JUSTICE
o FILE DOPPLRMNENIAL aniEr ENVIRSKNENT & NATURAL RESCURCES DIVISION
AND FOR CLARIPICATION OF ' EEMERAL LA N o GA%
COURT’S OCTOBER 17, 1995 uASHIMGYON, B.C. Z0044-0563

ORDER - & €202) 272-BAsG
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The Forest Service further explained that ae to certain
sales that were not enjoined but had been the subject of other
court action, the rorest Service had "determinad that guch sales

cannot be released without, at a minimum, alerting the interested

h & & N M

parties ana relevant court of the potential applicability of
section 2001(k) . . . ." Pefendants’ Opposition at 11.
Consistent with this representation, en Octeber 16, 1995,

defendants filed notices with the Western District of Washington

W o 3

and this court, and gerved said notices on the affected parties,
10{ relating to such sales. TFor two sales, Elk Fork and Boulder

11| Krab, the defendants provided notice of intent to release the
12| sales following the expiration of 15 days from the date ©of the
13] Notlce- See Notice of Filing dated October 16, 1995. Consistent
14| with that notice, the Forest Service has directed the region to
15| issue the appropriate award lettere. See Declaration of Jerry
16 Hofer attached hereto as Ex. A. ' As to two other sales, the

17} First and Last eales which were the subject of i pending motion
18] before another court, defendants provided notice of intent to
19| release the uales'upcn recolution of the pending legal issues.
20] See Notice of Piling dated October 16, 1995.

21 On Oc¢ctober 3, 1995, Oregen Natural Resources Council,

‘22 Portland Audﬁbon Society, ?ilchuok Audubon Society, Washingten
23 EnV1runnen£a1 council, Lane County Audubon Society and Seattle

24] Audubon Society, filed a motion to clarify how subsection

25

26 :mc's‘ mxosgsmm UMITED STATES DEPARTMENT OF JUSTICE
70 ¥FILR SUPFLEMENTAL BRIEPF ENVIRONMENT & NATURAL RESOURCES DIVIaloN
AND FOR CLARIFICATION OF GEMERAL LITICATION 2ECTION
COURT’S OCTOBRR 17, 1995 UASHIRGTON, D.C. 20044-0643

ORDER -~ & } CZ023 272-B056
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2001 (k) (1) affects previous orders issued by Judge Dwyer of the
Western District of Washngtan zelating‘to €ix of the sales
discussed above, the Cowboy, Nita, South Nita, Garden, First and
tast pales. The position taken by defendants in that preceeding
is entirely consistent with representations made in proceedings
before thie Court. In the proceeding before Judge Dwyer,
defendantes informed the court of this Court’s rulings and argued

that it was defondantz’ position that the enjoined saleg were not

W 0 ~ O U A W N =

covered by éubsection 2001(k) and alternatively, that the action
10} should be stayed pending a decision on defendants’ appeal to the
31| Ninth Circuit of this court’s October 17 injunction.® The
12| indusetry intervenors in that action filed a motion to transfer
13} the proceeding to this Court. On Novemker 1, 1995, Judge Dwyer
34| heard oral argument on the motion and indicated that the court
15| would attempt to issue an order before November 7?7, 1995.
16 At the time of this filing, defendants received a ruling by
17} Judge Dvyer. 1In light of that ruling, defendante requecst the

38

19

4 See Pederal Dafendants’ Response to Motion to Clarify

20| and Enforce Judgment at 8, 17 n. 6 (Defendants’ Response);

Transcript of Proceedings before the Honorable William L. Dwyer,

21{ attached as Exhibit B. Defendants incorporate their arquments as

to the inapplicability of subsection 2001(k) to the enjoined

22| sales set forth in Defendante’ Response and the November 1

hearing before Judge Dwyer herein. As To the First and Last

23] sales, defendants explained to Judge Dwyer that the defendants

had sent cut the notices= of intent to release upon resolution of

24] the legal issues, and that accordingly, the federal defandants
could not acceda to plaintiff’s motion with respect to those

25! sales. Jd. at 21. .

26 II?IM'S Hﬂ‘gIOKS FOR :l:?fx UNITED STATES DEPARTMENT OF JUSTICE

TO ¥II¥ SUPPLEMENTAL BRIEY T & L R reATIou ETiom
AXD FOR CLARIFICATION OF RAL LITH Pag BOx ﬂul
COURT'S OCTOBER 17, 1995 UASNINCTON, D_C. 20044-0558

ORDER = 7 . £202) 27z2-BOSE
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opportunity to file a supplemental brief in thie Court to address
issues relating to these sales.
IXI. Defendants Request A Reasonable Time

Te Respond Te NFRC’s Motian For Clarification

-] ae Slwd

Following issuance of this Court’s October 17 orders,
derfendants filed a repoxt with the Court identifying sales that
had been offared in filscal years 1991 through 1995, but which had
not proceeded for a variety of reasons. That report identified
three other sales that had been enjoined or were subject to
outstanding orders. These three sales are the Tip and Tiptop
sales, that wvere enjoined in Lggzgg!g;;n_@nggggg,z&_zgzzg;g, 881
F. Supp. 1482 (W.D.Wash. 1995), and the Gatorson sale, subject to
outstanding orders in Smith v, United States Foresg Servige, 33
F.3d 1072 (9th Cir. 1994). The guestion of whether these three
sales must be released pursuant to‘subsection 2001(k), given the

ongeing injunctione and orders, has neot been addressed in any

procesding as of yet. Consistent with this Court’s Octobexr 17

A\
W\
W\
\\
W\
W
\\

DEFENDANTE® RESPONSE TOQ

NPRC’S MOTIONS FOR LEAVE UMITED STATES OEPARTMENT OF JUSTICE

CHVIROWMENT & WATURAL RESURCES Divialon

TO ';g ﬂwm“;‘;" CEMERAL LITIGATION sECTioN
COURT’S OCTUBER 17, 1995 VASMINCTON, 'B.C.  20044-D663

ORDER ~ B (e02) 272-8056
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order authorizing the parties to present isgues relating to the
applicability of subsection 2001(k) to specific sales, defendants
request an opportunity to file a brief on.these sales priér to a
hearing.

Dated thies 3rd day of November, 1995.

Respectfully submitted,

KRISTINE OLSON
United States Attorney

LOIS J. SCHRIFFER
Assistant Attorney General

MIfH) E L.
EDWARD A. BOLING
JEAN L. WILLIAMS

. ELLEN J. ROBRLER
U.5. Department of Justice
Environment and Natural

Resources Divieion

General Litigation Section
P.0. Bex 663
Washington, D.C. 20044-0663
(202) 272-8056

Attorneys for Defendante

0Of Counsel:

JAY MCWHIRTER

Ooffice of tha General Counsel

United sStates Department of Agriculture
Washington, D.C. '

KAREN MOURITSEN

office of tha Solicitor

United States Department of the Interier
washington, D.C.

DEPERDANTE * RESPONER ToO

NPRC'S MOTIONS FUR LEA UNITED STATEB DEPARIMENT OF JUSTICE
70 f,,,g, mp,:;anrm ag” ENVIRCHNENT & NATURAL REBOURCES DIVISION
AND POR CLARIFICATION OF GENERAL LITIGATION SECTIOH
COURT’S OCTOBER 17, 1995 VASHINGTON, D.C. 2004k-0553

ORDER - 9 canz) 272-8054
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= CERTIFICATE OF SERVICE
F ] The undersigned hareby ecortifies that on navmber 3, 1998,
she caused cpe copy of the foregoing DEFEMDANTA’ RESPONEE IO
3] NYRC'E MOTIONESE FPOR LEAVE TO FILE SUPPLEMENTAL DRIEF AND POR
CLARIFICATION OF OCIOBKR 17 IRJURTTION to ba sazrved via
4] fecsimile, without exhibits, and by PFeaderal Expruss, with
exhibits, upon the counsel ©f racord bersinaftex named:
5
MARE RUTZICK
6§ 500 Pionaar Tower
B88B S.W. Fifth Avenue
7] Portland, OR 97204-3089
Telephone: (503) 499-4572
aﬁ Fax : (503) 295-0915 -
9) PATTI A. COLDMAN
ADAM J. BERGER
10| RRISTER L. BOYLES ,
Blerra ¢ludb Lagal Defense Pund :
11| 705 Becond Avenus, Suite 203 .
Saattle, WA 95104 i
12 ’relephme: (206) 243-7340 _ it
: (206) 343-15236 o
13
MARIANNE DUGAR . i
- 14 ] DEBORAH N. b

‘ Reptern Enviroomentsl Law Centar

15] 1216 Lincoln Streat
Bugenes, OR 97401
16} Taleplhione {503) 485~347)

Fax ; (503) 485-2457

ST HORNGREN

Baglund & Kirtley

One Main Place

101 B.W_ Main, Sulte 700

Portand, Oragon D720&

Fax: (503) 225-1257 . .

NN N OH W W
N M O uw B A

Pauls Cliquinnt

Now NN NN
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NOU & *935 183:57 . PAGE.B11
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NORTHWEST FOREST RESOURCE COUNCIL,

KRISTINE OLSON

United States Attorney
888 sW Fifth Avenue
Suite 1000

Portland, OR 97204-2024
(s03) 727-1008

LOIS J. SCHIFFER

Aspistant Attorney General
MICHELLE L. GILBERT '
JOHN WATTS

EDWARD A. BOLING

U.S. Department of Justice
Environment and Natural Resocurces Division
General Litigation Section
P.O. Box 663

Washington, D.C. 20044-0663
Telephone: (202) 272-8338

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

)
)
Plajintiff, )
) Civil No. 95-6244-HO
v. )
o ) FEDERAL DEFENDANTS’
DAN GLICKMAN, in his Capacity ) NOVEMBER 1, 19985 REPORT
as Secretary of Agriculture, ) RE: TIMBER SALE
BRUCE BABBITT, in his capacity ) CONTRACTS OFFERED OR
as Secretary of the Interijor, ) AWARDED PRIOR TO
) FISCAL YEAR 1991
Defendants. )
)

Pursuant to this Court’s October 17, 1995 Order requesting
information as to timber sale contracts offered or awarded prior
to Fiscal Year 1991 (October 1, 1990) that fall within the scope
of this Court’s September 12, 1995, federal defendants hereby
attach the declaration of Jay McWhirter of the Forest Service and
William L. Bradley of the Bureau of Land Management as to the
status of those timber sale contracts.

FEDERAL DEFENDANTS'’
NOVEMBER 1, 1995 REPORT - 1

@oo2/011
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The attached list supplements federal defendants’' previous
response on the status of timber sales that had been originally
offered or awarded prior to October 1, 1930 pursuant to the
provisions of Section 318, but which had not gone forward. See
Declaration of Richard Prausa (9/8/95) and Declaration of Jerry
Hofer (9/28/95) (attached to Defendants’ Opposition to Plaintiff’s
Third Motion for Summary Judgment and In Support of Defendants’
Cross-Motion); Fourth Declaration of William L. Bradley
(10/25/95) (attached to Defendants’ Notice of Filing of October
25, 1995 Compliance Report); and Fifth Declaration of William L.
Bradley (10/27/95) (attached to Defendants’ Amended Compliance
Report) .

Datéd this 1st day of November 1995.
Respectfully submitted,

KRISTINE OLSON ‘
United States Attorney

LOIS J. SCHIFFER
Assistant Attorney General

MICHELLE L. GILBERT
JOHN WATTS
EDWARD BOLING

United States Department of Juetica

Environment and Natural
Resources Division

General Litigation Section

P.O., Box 663

Washington, DC 20044-0663

(202) 272-8338

Attorneys for Defendants

FEDERAL DEFENDANTS'
NOVEMBER 1, 19925 REPORT - 2



11/02/95 10:48

[ S TR S N

10
11
12
13
14
15
i6
17
18
19
20
21

22

23

24
25
26
27

28

Of Counsel:

(4

JAY MCWHIRTER .
Office of the General Counsel

United States Department of Agriculture

Washington,

DC

KAREN MOURITSEN
Office of the Solicitor

United States Department of the Interior

Washington,

DC

FEDERAL DEFENDANTS’

NOVEMBER 1,

1995 REPORT - 3

[1004/011
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KRISTINE OLSON

United States Attorney
888 SW Firth Avanue
Sulte 1000

Portland, OR 9$7204=2024
503727-1008

OSB # 73254

1018 J. BCHIFFER

Assistant Attorney General

WELLS D. BURGESS

MICHELLE L. GILBERT

ANDREA L. BERLOWE

EDWARD BOLING

U.S. Department of Justice

Environment and Natural Resocurces Division
P.O. Box 663

Washington, D.C. 202-272-6217 -

4

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

RORTHWEST FOREST RESOURCE COUNCIL,

Plaintit?,
' Civil No. 95«6244-HO
v.
THIRD DECLARATION
. OF JAY MCWHIRTER
DAN GLICKMAN, in hies capacity as
Secretary of Agriculture,

BRUCE BABBITT, in his capacity as
Secretary of the Interior

Defendants.

et S e Vst S N Nt N Tasd S VP e st Yl

1, Jay McWhirter, do hereby depose and say that:

1. My name is Jay McwWhirter. I am an attorney for the United
States Department of Agriculture’s Office of the General Counsel.
I gubmitted decla:ations in this matter on October 25, 1995, and
October 30, 1995, which described the status of 33 sales in five
separate categories which are subject to the Court’s Order of
Ooctober 17, 1995,

2. Based on information I recei@ed from the Forest Service,

Pacific Northwest Region (Forest Service) as of 6:30pm E.S.T.
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today, the Forest Service has found two tinber sales which were

offered or awvarded in years prior to Fiscal Year 1991. These sales

are:

SALE EE $I1D DATE YOLUME
1. SQUEEGEE oLYMPIC 9/15/88 4,400MBF
2. AUGER FREMONT 9/6/89 11,500MBF

3. The Porest Service ie conducting an additional review
which will require a search for archived material. The Forest
Service will supplement the information in this raeport as scon'as
that information is available, but no later than November 15, 1985,

4. Information on other sales offered or awarded prior to
Fiscal Year 1991 that are not contained in this report may be found
in the attachment to Jerry Hofer’s declaration filed with this
court on September 29, 1995.

I declare under penalty of perjury that the foregoing is true and
correet.
Executed in Washington, D.C., on November 1, 1995.

oot

Jay IKWhirtcr

DECLARATION OF JAY MCWHIRTER PAGE 2

TOTAL P.83

doos /011
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RRIBTINE OLSON

United 8tatas Attornay
B88 S8S.W. Fifth Avenue
Sulite 1000

Portland, OR 97204=-2024
Telephone: 6503~727-1008
OSB #¥73254

1O0IS J. SCHIFFER

Assistant Attorney General
WELLS D. BURGESS

NICHELLE L. GILBERT

. ANDREA L. BERLOWE

EDWARD BOLING

U.8. Department of Justice
Environment and Natural Resources Division
Ganeral Litigation Sectien
P.O. Box 663

Washington, D.C. 20044-0663
Talephone: 202-272-6217

IN THE UNITED SETATEE DISTRICT COURT
FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESOURCE COUNCIL,

Plaintirre,
Civil No. 95~-6244-HO

V.

DAN GLICKMAN, in his capacity as
Secretary of Agriculture,

BRUCE BABBITT, in his capacity as
Becretary of Interior

SIXTH DECLARATION OF
WILLIAM 1. BRADLEY

Defendante.

Nt et Wl Nt g N W Nt N T Nl N |

I, William L. Bradley do hereby depose and say that:

1. My name is William L. Bradiley. I have previously
prepared a declaration for thls case, 1in which I degeribed my
peosition with the Bureau of Land Manaqemant'fnnn) and the nature

of my respansibilitiés.

SIXTH DECLARATION OF WILLIAM L. BRADLEY, Page 1
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2. I an familiar with the Rescissions Act, Public Law 104~
19 (109 Stat. 194), including the provisions regarding “Award and
Release of Previcusly Offered and Unavarded Timber sale
Contracts,® Section 2001(k). In my second declaration, I
provided a list of fourtean Sectlion 318 sales (zales originally
offerad during Fiscal Years 1983 and 1990 (between October 1,
1988 apd September 30, 19%0)) which vere subject to the

provisions of Section 2001(K) of the Act.

3. This ﬂeclarntion supplements previous declarations f£llea
in thie case ldentifying eales that nad been olrered or awvarded
prior to octeper 1, 1%%0, pursuant to section 318, but had not
proceeded. There were four instances in which BLM offered timber
for sale under section 318 but the sales never vwent forward, at
the regquest of the purchasers. These Gales have not been carried
on BLM‘'s rcoords as section 318 sales and have not been |

considered to fall within the gcope of section 2001(k) (1).

4. These four sales are Olalla Wildocat, Twin Horsge, Frosety
Johnseon, and Racky.Glade. Olalla Wildeat was offered for eale on
April 24, 1590, Lone ROCK Timber Co. was thé high bidder; Twin
Horee was offered for sale on July 27, 19%0, Douglas County
Lumber was the high bidder; Frosty Johneon waes offered for sale
on August 29, 1990, Douglag County, Inc. was the nign bildder; and
Rocky Glade was ouffered for sale on June 28, 1990, Murphy Creek

Lumber Company was the high bidder. All four sales were

EIXTH DECLARATION OF WILLIAM L. BRADLEY, Page 2
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submitted for formal coneultation on the northern spotted owl

! -
prior to award.

5. undaer contract law principlee, it has been the BLM'S policy
to inform high bidders that in order for them te be bound by
thelr bid of a contraet, it must have been accepted within a
reasonable amount of time. This amount of time has been defined
in the Uniform Commercial Code as usually 90 days. All three of
the high bidderxs requested that their bid bonds be returned. Bid
hohda Toxr Olalla Wildcat, Twin Horse, and Frosty Johnson ware
returned between October 1590 and December 1990, In the casa of
Rocky Glade, the sale war awarded to Murphy Creek Lumbex Compaﬁy.
However, Murphy Craek Lumber did not accept the award and
returned the contract. The BLM then returned their bid bond.
Murphy Creek Lumbar want out of business and closed its offiece on

December 31, 1551.

6. Under our procedures, when the award is not accepted by the
high bidder within & reasonable amount of time, the sale is

advertised and ravffared.

7. The Proety Johnson sale was subsequently reworked and a
portion of it was offered in September 27, 1995, under the name
of Frosty 1. The sale contained z,8%2 MBF and.was purchaged by
Burrill Timber €o. Another portion of the original sale igs being

revorked and is schaeduled to be offered in December 1995 under

SIXTH DECLARATION OF WILLIAM L. BRADLEY, Page 3
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the name of Too Prosty. This proposed sale contains 2,461 wBP

and 149% acres.

8. The Rocky Glade sale was subsequently reworked and a pertien
of it (1,421 MBF) was s0ld on August 31, 1995, as the Panther Gap

timber sale. It was purchased by Buperior Lumber Co.

9. The remaining two sales were eventually dropped from the
consultation process when it became evident that they would no
longer be viable salegs after being revised to comply with the

Endangered Species Act.

10. Based upon a further review of sales offered or awarded
bafore October 1, 1990 (other than originally offered 318 sales),
the BLM has discovered ne infeormation to date showing any'’
additional sales offered or awarded before October 1, 1990, which

had net prececcded.

I declare under penalty of perjury that the foregoing is true ana

coarraect.

Executed at Portland, Oregon, on 2222!&21@&! /L TEST .

AL

William L. Bradley

SIXTH DECLARATION OF WILLIAM L. BRADLEY, Page 4
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on November 1, 1995,
she caused one copy of the foregoing FEDERAL DEFENDANTS NOVEMBER
1l, 1955 REPORT RE: TIMBER SALE CONTRACTS OFFERED OR AWARDED PRIOR
TO FY 1991, to be served via facsimile and by first-class United
States mail upon the counsel of record hereinafter named:

MARK RUTZICK

500 Pionear Tower

888 S.W. Fifth Avenue
Portland, OR 97204-2089
Telephone: (503) 429-4572
Fax : (503) 295-0915

PATTI A. GOLDMAN

ADAM J. BERGER

KRISTEN 1.. BOYLES

Sierra Club Legal Defense Fund
705 Second Avenue, Suite 203
Seattle, WA 9Bl04

Telephone: (206) 343-7340

Fax :  (206) 343-1526

and by first-class United States mail upon the counsel of record
hereinafter named:

MARIANNE DUGAN

DEBORAH N. MATLANDER

Western Environmental Law Center
1216 Lincoln Street

Eugene, OR 97401

Telephone: (503) 485-2471

Fax : {503) 485-2457

SCOTT HORNGREN

Haglund & Kirtley

One Main Place

101 S.W. Main, Suite 700
Portand, Oregon 57204
Fax: (503) 225-12587

Liga A. Holden

CERTIFICATE OF SERVICE -1
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ENVIRONMENT AND NATURAL RESOURCES DIVISION
GENERAL LITIGATION SECTION

601 PENNSYLVANIA AVENUE, N.W.

WASHINGTON,

FAX NUMBER (202) 272-6817,
CONFIRMATION NUMBER (202) 272-8056

To:

U.S. DEPARTMENT OF JUSTICE

Don Barry
Bob Baum

Dinah Bear
Ted Boling
Peter Coppelman,

Lois Schiffer,

Jim Simon

‘Mike Gippert,

Tim Obst,

Jay McWhirter
Jeff Handy

Nancy Hayes
Elena Kagan

Don Knowles
Thomas Lee

Karen Mouritsen

Roger Neshit

Chris Nolan
David Shilton,

Al Ferlo, Anne
Tom Tuchmann

Sue Zike

NUMBER OF PAGES:

DATE: October 231,

FROM: Lisa Heolden,

MESSAGE:

NFRC v. Glickman.

October 17 Injunction.

5

1595

(503)

(503)
(503)

(503)

(503)
(503)

D.C. 20004

208-4684
208-3877
456-0753
514-4231
514-0557

€90-2730

326-3807
208-5242
456-1647
326-6282
727-1117
219-1792
231-2166
395-4941

- 514-4240

Almy
326-6254
326-7742

(202) 272-4698

6815, 5775

hoo1/015

Attached is NFRC's Motion
for Further Clarification or Enforcement of

This wotion is to 11

Forest Service sales that are either enjoined

or suspended.

NFRC has requesgsted that the
court grant an expedited hearing on these

sales on same date that a hearing is set for

NFRC’s third motion for summary judgment

November 7, 1995.
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Mark C. Rutzick, OSB #8433¢
Alison Kean Campbell, OSB #93011
MARK C. RUTZICK ILAW FIRM

A Professional Corporation

500 Pioneer Tower

888 S.W. Fifth Avenue

Portland, Oregonr 97204-2089
(S03) 499-4573

Attorneys for Plaintiff

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

Civil No. 95-6244-HO
Lead Case

NORTHWEST FOREST RESOURCE
COUNCIL, an Oregon corporation,

Civil No. 95-6267-HO
Consolidated Cases

Plaintiff,

vs.
: MOTION FOR FURTHER
CLARIFICATION OR
ENFORCEMENT OF OCTOBER 17
INJUNCTION

DAN GLICKMAN, in his capacity
as Secretary of Agriculture;
BRUCE BABBITT, in his capacity
as Secretary of the Interior,

: : Expedited Consideration

Defendants. Requested

Nl Nt bt ikt N N sl N Yt Nl N il Sk et

Plaintiff Ndrthwesc Forest kesource Council ("NFRC") moves
for further clarﬂfication or enforcement of the court’s October
17 injunction. fhe government has failed to award and release
three FY 1991-9% Forest Service timber sales listed in icts
October 25 compliance report that are within the scope of the
court’s injunction because these sales are elther enjoined by
another court or ?oluntarily suspended pending litigation. NFRC
seeks clarification that these three sales must be awarded and

released under the terms of the court’s October 17 injunction and

» MARK C. RuTZick LAW FiRm
1 - MOTION FOR FURTHER CLARIFICATION OR ENFORCEMENT R Srsieor e
OF OCTORER 17 INJUNCTION 500 Fianasr Tower
888 S W. Fitth Avanuo
Portisand. OR 97204-2089

1600 400, 4C 73 & Fuy (BOD 205.7018
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1 § 2001(k) (1).

2 NFRC requests expedited hearing on this motion, and requestcs
3 oral argument on the motion at the presently scheduled hearing
4 set for November 7, 1995, because the issues on this motion
5 relate directly to the issuee already before the court that day
6 on NFRC’s thizrd motion for summary judgment. There are eight
7 gsection 118 fisecal year 1990 salas subject to the third motion
8 for summary judgment that are or may be similarly enjoined or
9 suspended. The related issues should all be heard together.

10 NFRC asks the court to direct that any oppositicn to this
11 motion be filed by noon on November 3, 1995, and any veply by
12 | noon on November &, 199S.

13 Dated thig 30th day of October, 1995.

14 MARK C. RUTZICK LAW FIRM

A Professional Corporation
18
Ol N\
‘ By:
17 Mark C. Rutzick
Alison Kean Campbell

18 Attorneys for Plaintiff

19

20

21

22

23

24

25

26

Mark C. RUTZICK Law FiRM
Page|| 2 - MOTION FOR FURTHER CLARIFICATION OR ENFORCEMENT bt
OF OCTOBRER 17 INJUNCTION : S00 Pionser Tawar

888 S.W. Fitth Avenue
Portiend. QR 87204-2080

1803 a90.a57) ¢ Fox (50 200.0010
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Mark C. Rutzick, OSB #84136
Alison Kean Campbell, OSB #93011
MARK C. RUTZICK LAW PIRM

A Profegsiocnal Corporation

S00 Pioneer Tower

888 S.Ww. Fifth Avenue

Portland, Oregon 97204-20Q89
(503) 499 4873

Attorneya for Pla1nti££

IN THE UNITED STATES DISTRICT COURYT
FOR THE DISTRICT OF OREGON

Civil No. 95-6244-HO
Lead Case

NORTHWEST FOREST RESOURCE
COUNCIL, an Oregon corporation,

Civil No. 95~6267-HO
Consolidated Cases

Plaintifef,

MOTION FOR LEAVE TO FILE
SUPPLEMENTAL MEMORANDUM IN
SUPPORT OF NFRC’S THIRD
MOTION FOR SUMMARY JUDGMENT
AND IN SUPPORT OF MOTION
FOR FURTHER CLARIFICATION
OR ENFORCEMENT OF THE
COURT’S OCTORER 17
INJUNCTION

ve.

DAN GLICKMAN, in his capacgity
as Secretary of Agriculture;
BRUCE BABBITT, in his capaaity
as Secretary of the Interior,

Defendants.
Expedited Consideration
Requested

L R AT R i W o R L S S i g

Plaintiff Northwest Forest Resource Council (“NFRC") moves
for leave to file a supplemental memorandum in support of NFRC'S

third motion for summary Jjudgment and in support of its motion
for rurther clarification of the Gourt s October 17 injunction.

Since this mwmemorandum supports both the motion for further

clarification or enforcement of the October 17 injuncction and the

previously-filed third motion for summary judgment, as to which
MAPu C. Rutzaick Law Firm

1 - MOTION FOR LEAVE TO FILE SUPPLEMENTAL MEMORANDUM IN A e S ior
SUPPORT QF NFRC’S THIRD MOTION FOR SUMMARY JUDGMENT £0C Piocwer Tower
AND IN SUBPORT OF MOTION FOR FURTHER CLARIFICATION OR 888 5.W. Fifth Avanue

ENFORCEMENT oF THE COURT’'S OCTOBER 17 INJUNCTION Partland, OR 97204-2089

(507 499.4673 & Faw (€37 756.0818
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briefing is otherwise completed, leave of court is being request-
ed for the filing of the memorandum.

Expedited hearing on this motion is justified because the
hearing on the third motion for summary judgment is scheduled for
November 7, 1995, and this supplemental memorandum results from
actions taken by the government in another case on October 25,
1995. Expedited hearing is also being requested on the motion
for. further clarification or enforcement cof the Octcober 17
injﬁnction since the issues on that motion relate directly to the
issues on the third motion for summary Jjudgment.

Dated this 30th day of October, 159S.

MARK C. RUTZICK LAW FIRM
A Professional Corporation

o A D

Mark C. Rutzick )
Alison Xean Campbell
Attorneys for Plaintiff

MaRx C. Rutzicx Law FRm,
* A Profowsions® Corporstion

2 - MOTION FOR LEAVE TO FILE SUPPLEMENTAL MEMORANDUM IN Aroenoys 6 Lew
SUPPORT OF NFRC’'S THIRD MOTION FOR SUMMARY JUDGMENT 500 Pioneer Tower
AND IN SUPPORT OF MOTION POR FURTHER CLARIFICATICN OR BB 5.W, Fifth Avanua

ENFORCEMENT OF THE COURT‘'S OCTOBER 17 INJUNCTION Portland, OR 97204.2089

150 4654672 » Fax (BUY 270-0919
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Mark C. Ructzick, OSB #B84336
Aligon Kean Campbell, OSR #93011
MARK C. RUTZICK LAW FIRM

A Professional Corporation

500 Pioneer Tower

888 S.W. Fifth Avenue

Portland, QOregon 97204-2089
(503) 499-4573

Attorneys £or Plaintiff

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESOURCE
COUNCIL, an Oregon corporation,

Civil No. 95-6244-HO
Lead Case

Civil No. 95-62&87-HO
Plainetirs, Consolidated Cases

NFRC’S SUPPLEMENTAL
MEMORANDUM IN SUPPORT OF
THIRD MOTION FOR SUMMARY
JUDGMENT AND IN SUPPORT OF
MOTION FOR FURTHER
CLARIFICATION OR
ENFORCEMENT OF THE COURT'S
OCTOBER 17 INJUNCTION

vE.

as Secretary of Agriculture;
BRUCE BABBITT, in his capacity
as Secretary of the Interior,

Defendants.

¢

N ANl Nt el il Nl gt ot Sl Nt Vs St NP

INTRODUCTION
Recent actions by the government in another case - which
directly contradict the position taken by the government in
response to Northwegt Forest Resource Council’s ("NFRC's") chird
motion for summéry judgment in this case — require NFRC to file
this supplemental reply brief, and to seek further clarification
6r enforcement of the Octobex 17 injunction.

NFRC must now ask the court to decide an issue that the

government seemingly had conceded in its September 29, 1995 brief
Marx C. RUT2ICK LAW FIRM

A Dyglquacannt Corgss slon

i1 - NFRC'S SUPPLEMENTAL MEMORANDUM IN SUPPORT OF THIRD Anethure 2 Lav

MOTION FOR SUMMARY JUDGMENT AND IN SUPPORT OF MOTION 600 Pionasr Towar
FOR FURTHER CLARIFICATION OR ENFPQRCEMENT OF THE 888 S W. Fifth Avenye

COURT’ S QCTOBER 17 INJUNCTION Pamiand. OR 97204-2089
’ (602) 499.4A73 # Eux [0 206-0015
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on the third summafy judgment motion: whether Section 318 galss
that were previously enjoined by a court must be awarded and
released under § 2001 (k) (1) . After conceding the iggue in thig
cage — and expressly stating chat the enjoined sales are subject

to the statute = the government has taken the opposite position

_before Judge Dwyer in the Western District of Washington, arguing

that § 2001(k) does not apply to four sales previously enjoined
by that court.

NFRC ig algo asking the ¢ourt to rescolve twa related issues:
(1) whether the defendants are excused from complying with the
court’s QOczober 17, 1995 injunction with respect to two FY 1991~
95 timber sales that were previocusly enjoined by a court, and (2)
whether ths court’s October 17 injunction, or § 2001 (k), exempt
the award and release of five otherwise covered timber sales that
were withdrawn or suspended in the face of court challenge.

Alli 11 of these sgales — which collectively contain 65
million Dboard feet of timber volume « must be awarded and
released/under the plain terms of § 2001(k) as confirmed in the
court’s declarétory and injunctive order of October 17. Section
2001 (k) is plain on its face, as this court has now concluded
several times, and requires, "notwithstanding any other provision
of law." id., the award and release of "all timbar sale contracts
offered prior to July 27, 1995, in any national forest in Oregon
and Washington or BLM district in western Oregon, except for sale
units in which a threatened or endangered bird species is known

to be nesting." Order, October 17, 1995, 9 1. There is no

Mark G, RUTZIcK Law Firm

& Mrafudons Carpersan

2 - NFRC'’S SUPPLEMENTAL MEMORANDUM IN SUPPORT OF THIRD ATtasotpn o Luee
MOTION FOR SUMMARY JUDGMENT AND IN SUPPORT OF MOTION 500 Plansor Yower
FOR FURTHER CLARIFICATION OR EMNMFORCEMENT OF THE 888 §.W. Filth Avenuo

COURT'S QCTOBER 17 INJUNCTION Postiand. OR 97204-2089
. (507 a§R.4073 & #9x 190D 236:D818
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excepcioﬁ_for otherwite releagable sales that were previously

.enjoined or were withdrawn in the face of litigatioﬁ.1

The induetry intervenor in Judge Dwyer’s case, in consulta-
tion with NFRC, has asked Judge Dwyer to transfer the case to
this court or to stay the case pending decisionlby this court.
NFRC seeks to avoid duplication and inconsistency, and also seeks
to prevent the government from dinterfering with this court’s
jurisdiction and its injunctive orders by relitigating in'another
court isgsues it has already lost here. NFRC has no objection if
thig courr wishes to congult with Judge Dwyer to determine how'
best to proceed on these i13sues.

| STATEMENT OF PACTS

In sworn testimony submitted on September 8, 1935 the
government conceded that four Section 318 timber sales on the
Umpqua National Forest in Oregqon that were previously enjoined by
Judge Dwyer in the Wegstern District of Washington in Seattle
Audubon Society v. Evans, No. C89-160WD (the Cowboy, Nita, South

Nita and CGarden gales) are subject to § 2001 (k): "The Foxest

! Despite press reports that the government released all the
FY 1991-95 sales on October 26, it appears that in fact the
Forest Service did not release approximately 75 million boarad
feet of ite 115 million feet of FY 1991-95 sale volume for a
variety of reasons that are outlined in its October 25 compliance
report. Some ©f those issues are addressed in this pleading;
NFRC is currently investigating some of the other issues and will
bring cthem to the attenticen of the court if necessary in the
future. In contrast to the Forest Service’'s disappeinting
performance, it appears that the Bureau of Land Management
complied with the October 17 injunction fully by awarding and
releasing all required uvnits of its FY 1591-95 timber sales on
October 26, 1995, ‘

MARK C. RUTZICK LAW FIRM

3 - NFRC'S SUPPLEMENTAL MEMORANDUM IN SUPPORT OF THIRD A e & eor
MOTION FOR SUMMARY JUDGMENT AND IN SUPPORT OF MOTION 5QO Pianaar Towsr
FOR FURTHER CLARIFICATION OR ENFORCEMENT OF THE - 8BB 5.W. Fifth Avenuo

‘COURT S OCTORER 17 INJUNCTION Portland. QR 97204-2089
. (607 499.4673 # Fax (50 290-0018
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Service has determined that the 75 section 318 sales shown on the
attached chart are subject to the provision of seetion 2001(k) of
the Act." and listing the Cowboy, Nita, South Nita and Garden
sales on the chart. Declaration of Richard A. Prausa (Sepcémber
8, 1985). The Forest Service also agreed that two other Umpqua
National Porest section 318 timber sales — called First and Last
— that were withdrawn by the Forest Service when challenged in
the same case are also subject to § 2001(k). Id.

The four Umpqua sales were enjoined in 1990 based on a
finding that they did not comply with the special requirement in
sectibn 318 to minimize fragmentation of old-growth forests.

When NFRC moved for injunctive relief to release cthese
sales, the government claimed the motion was moot because it was
already doing everything it could to release the sales.
Defendants’ Oppeosition To Plaintiff‘s Third Motion For Summary
Judgment And In support 0f Defendants’ Cross-Motion (September
29, 199%) at 7-12. It conceded that the enjoined sales are
subject to § 2001(k), but claimed: "Az to the three [sic]
subject sales that were‘enjoined, the Forest Service has deter-
mined that the sales are subject to outstanding injunctions and
cannot be releasged by the Forest Service."” Id. at 11. It asked
the court to deny NFRC’'s motion on the ground that the government
was taking all necessary actions to seek the release of the four
sales. Id.

Upon seeing the government’sg concession that the four sales

‘are subject to release under § 2001(k), the plainciffs in Seattle

MARK C. RUTZICK LAW FIRM

4 - NFRC'S SUPPLEMENTAL MEMORANDUM IN SUPPORT OF THIRD B iy oo
MOTION POR SUMMARY JUDGMENT AND IN SUPPORT OF MOTION 60O Plonaar Tawar
FOR FURTHER CLARIFICATION OR ENFORCEMENT OF THE BER §,.W. Fifth Avanus

COURT'S OCTOBER 17 INJUNCTION Portland. OR 97204-2088
(00D 4fB-4073 ¢ Fan (30D Z98.00 15
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Audubon Society v. Evans (the same parties that are the interve-
nors in this case) went back to Judge Dwyer to ask him to rule
that .§ 2001(k) would be unconstitutional if applied to release
the four sales. See Defendants’ Notice of Filing (October 3,
1995) .

The government’s response in Seattle Audubon filed October
25, 1995 directly contradicts its posgition here: it argues to
Judge Dwyer thar these four sales are not subject to § 2001, néed
not be awarded and released, and therefore there is ne constitu-

tional issue. Far from seeking the award and release of the four

sales, as it promised this court it would on September 29, the

dJovernment propeses to acquiesce in the plaintiffs’ motien to
prevent the award and release of the four sales.

_The government bases its position before Judge Dwyer on the
same interpretation of the phrase "subject to section 318" =zhat
this court has already rejected. It argues that Congress did not
intend to release enjoined sales = for the same reasons (in the
government‘s view) it did not intend to release FY 1991-95 sales.
In praposing to abandon the four sales, the government alsgo
ignored the fact that the final judgment in the Seattle Audubon
Society v. Evans case does not in fact appear to enjoin any of
the four sales, in which case even its flawed interpretation of
§ 2001 (k) would not bar releamse of the sales.

The industry intefvenor in that case, the Washington
Contract Loggers Asgociation, i8 apprising Judge Dwyer of the

government’s contradictory positions and of this motion, and is

Manrx C. RUT2icK Law Fiam

A Drafessonsd Carper sion

S - NFRC'S SUPFPLEMENTAL MEMORANDUM IN SUPPORT QF THIRR ’ Ararasys ol Lave
MOTION FOR SUMMARY JUDGMENT AND IN SUPPORT OF MOTION 500 Pianaer Tawar
FOR FURTHER CLARIFICATION OR ENFORCEMENT OF THE 888 S.W. Fifth Avenue

COURT’8 OCTOBER 17 INJUNCTION Portland, OR 97204-2088
1603 43B-4073 « Fax 1BAX 780-6813
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1 asking Judge Dwyer to transfer his case to this district, or to
2 stay the case pending ruling by this court on NFRC's pending
k] motiong.? Bxhibit A.
4 ARGUMENT
] I, SECTION 2001(k) COMPELS THE AWARD AND RELRASE OF
TIMBER SALES SUBJECT TO A PRE-EXISTING INJUNCTION .
6 ,
The government’'s unceasing attempts to find hidden limita-
7
tions in the broad language of § 2001(k) (1) are no more success-
8 ' .
ful on this issue than on the FY 1991-95 sale issue. Very
9
gimply, "all sales" means “all sales.” There is no hidden
10
exemption for sales previously enjoined by another court.
1 _
The government’s argument to Judge Dwyer that the phrase
12
"subject to section 318" in subsection (k) (1) contains a hidden
13
exemption for enjoined gales fails for tha same reasons its
14 _ .
argument for a hidden exemption for FY 1981-95 sales failed: the
16 .
phrase "subject to BsBection 318" serves only to define the
16 ’
geographic area in which "all sales offered or awarded" prior to
17 :
July 27, 1995 must be released. That phrase does not contain any
18
of the hidden meanings suggested by the government: it means
19
only what its plain language indicates.
Nothing in the statute or legislative history gives any hint
21
of an implied exemption for previously enjoined sales. To the
22
contrary. the ungqualified "notwithstanding any other provigion of
23
24 * The Washington Contract Loggers Association is represanted
25 by the same law firm that represents NFRC in this case. The
Contract Loggers are £filing their motion papers with Judge Dwyer
26 gimultaneously with the filing of this memorandum.
. Manx ©. AuTaick Law Friam
Page{ & - NPRC'S SUPPLEMENTAL MEMORANDUM IN SUPPORT OF THIRD e ot
MOTION FOR SUMMARY JUDGMENT AND IN SUPPORT OF MOTICN 500 Pionest Tower
POR FURTHER CLARIFICATION OR ENFORCEMENT OF THE 888 &.wW. Filth Avenus
COURT'’S OCTOBER 17 INJUNCTION Cortland, OR 97204-2089
(80 4BD-A673 @ Cax 150 296.0916
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1 law" clauge in subsecction (k) (1) shows Congress’ clear inctent

2 that other laws could not stand in the way of awarding and
k] releasing rimber sales. The Conference Report on the Rescissions

a | Act states:

5 For emergency timber salvage sales, Option 9,
and sales in Section 318 areas, the bill
e contains language which deemg sufficiaent the
documentation on which the sales are Lased,
7 and gignificantly expedites legal actions and
virtually eliminates dilatory legal challeng-
8 es. Environmental documentation, analysis,
testimony, and studies concerning eachk of
8 these areas are exhaustive and the sguffi-
cliency language is provided so that aales can
10 proceed.

1 H. Conf. Rep. 104-124 at 136, reprinted at 141 CQng; Ree. H5013
12 “ (May 16, 19985) (Exhibit 1) (filed with NFRC’s August 25, 1995
13 Suumary' judgment motion) . Congresans intended to provide lagal
14 sufficiency so that all the "sales in Section 318 areas" could
15 proceed whether or not they may have complied with the previous
16 environmental laws. In the case of the four Umpqua sales, the
17 only environmental law they violated was section 318, which
18 expired September 30, 1990. § 318(k).

19 Thusg, even if che four Umpqua National Forestc sales are
20 still enjoined by an order in Seattle Audubon Scciety v. Evans,
21 they must be awarded and released under § 2001(K).

22 ‘The government has also failed to award and release two
23 previously-offered FY 1991-95 Forest Service sales that were
24 enjoined in another actioﬁ in the Westerr District of Washington
25 (Leavenworth Audubon v. Ferraro, No. C94-1025C) based on a

26 violation of the National anironment:ai Policy Act. The govern-

Marx C. Rurack Law FIRM

Pagell 7 - NFRC’S SUPPLEMENTAL MEMORANDUM IN SUPPGRT OF THIRD o e Sovparwon
MOTION FOR SUMMARY JUDGMENT AND IN SUPPORT OP MOTION BOO Pionoar Towar
FOR FURTHER CLARIFICATION OR ENFORCEMENT CGF THE B8B S.W. Fitth Avarua

COURT'’S OCTOBER 17 INJUNCTION i Portiand, OR 97204-2088

15034 4004872 = Fax \B0G) 2850046
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ment did not redquest an axemption for these two sales in the

‘October 17 injunction, and there is no exemption for those two

ealee in the statute or the injunction. These sales must algo be
awarded énd released under the statute and the injunction.

Ir, SECTION 2001(k) COMPELS THE AWARD AND RELEASE OF
TIMBER SALEKS SUSPENDED OR WITHDRAWN IN THE FACE OF
LITIGATION.

"The government hag alsc refused to award and release five
previouély-offered Forest Service timber sales - four section 318
sales and a PY 1991-95 gsale — that are not subject to any court
injunceion on the ground that the Forest Service "suspended" or
"withdrew" the sales in the face of litigation. Two section 318
sales — the First and Last sales on the Umpqua National Forest —
were involved in the Seattle Audubon litigation; two section 318
sales (Boulder Krab and Flk Fork on the Siskiyou ﬁational Forest)
ware involved in 2 case in Oregon before Judge Panner (Friends of
Elk Rivei- v. Forest Service, Civil No. 90-969-PA (dismissed March
20, 1951); and one sale (the Gaterson sale an the Colville
Narional Forest in eastern Washington) is involved in an ongoing
case in the Eascern District of Washington (Smith v, Férest
Service, No. C93-0178-JL0Q) .

These sales wust all be awarded and released under

§ 2001 (k) .2 Since even enjoined sales must be awarded and

* There are another 3six Forest Service FY 1991-955 timber
sales subject to the court s October 17 injunction that the
govexnment has not releaged because they are involved in litiga-

tion although they are neither enjoined nor suspended. The
government suggested in its 0ctober 25 compliance report that
(continued...)
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1 released, as shown above, it follows a fortiori that sales that
2 are not enjoined wusc be awarded and released even if the sale
3 h was sugpended or withdrawn in the face of litigation.
! ‘
q In addition, the FY 1991-95 Gaterson sale involved in the
s Smith case must also be released under the court’s October 17
6 | injunction, since the government did not request, and this court
7 did not grant. any exemption for that sale.
8 I1X. THE RELIE¥V REQUESTED BY NFRC DOES NOT INTERFERE
WNITH THE JURISDICTION OF ANY OTHER COURT.
9
NFRC is not asking this court to interfere with the juris-
10
diction of any court that has issued an injunction against an
11 , :
individual timber sale. NFRC is asking this court to interpret
12
§ 2001(k): to rule that § 2001(k) applies to a timber sale
13 '
- otherwise subject te the statute even if it was previously
14 ' '
enjoined by a ¢ourt under anocther environmental law.
15
This ruling would require the government to return to any
<18
¢ourt that issued an existing injunction against a sale to ask
17 . .
that court to 1lift the injunction. The court issuing the
i8 .
. injunction would retain jurisdiction to determine whether to lifc
19 '
the injunction.t
20
21 3 .
(...continued)
29 these six gales, which contain 34 million board feet of timber,
will be released "on or after October 30." If the sales are not
23 released on October 30, NFRC will ask the court to exercise its
enforcement powers as to these sales.
24 ‘* In the altermative the government may conclude that it can
25 permissibly proceed to award and release an enjoined sale without
returning to the court that issued the injunction. This court
26 need not address that igsue.
Mapk €. Rutzick Law FiRM
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This procedure pregerves the.jurisdiction of this court to
interpret § 2001(k) uniformly with' its other rulings on the
statute, and also preserves the jurisdiction of the courts that
issued the original injunctions.

CONCLUSION

The 11 enjoined, suspended or withdrawn timber sales nmust
all be awarded anqQ released L}nder § 2001¢(k). The injunction of
October 17, 1995 already requires the award and release of the
three FY 1991-95 timber sales in this group of sales. The court
should clarify that order, and expand it to cover the section 318
sales in the group, by ordering the government to aw&rd and
release all the suspended or withdrawn sales within two working
days, and by ordering the govermment to release any burrencly
enjoined sales promptly after taking all necessary éteps to
vacate any existing injunction issued by another court.

Dated this 3o:h'day of Octobar, 1995. |

MARK C. RUTZICK LAW FIRM
A Professional Corgoration

BY:

Mark c. Rut21ck
Alison Kean Campbell
Attorneys for Plaintiff

MaApRK C, RUTZICK Law FIRM -
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FOR FURTHER CLARIFICATION OR ENFORCEMENT OF THE 868 8.W. Fitth Avdnuc

COURT'’S OCTOBER 17 INJUNCTION Partland, OR 97204-2009
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ALI30N KEAN CAMPRIN L
Direct Dial (503) 439-4574 October 28, 1995
Admbtnd tn pracdes in '
Oragan and Washingron
~dizg qdmriveeet in Mgw Yark
Ellen Athas

Asgisrant Section Chief

General Litigatiom Seevtion

Envircnment and Matural Regouzrc¢es Divieien
U.S. Department of Justice

601 Peunsylvania Avenue N.W,

8th Floor

Washington, D.C. 20044

Re: NFRC v. Glickman, No. 95-6244-HO (D. Or.)
Dear Rllen: '

I am writing to provide the defendants in the above-
captioned cage NFRC's current position as to the Forest
Service timber sales described in Jay MewWhizrter’s declaration
filed with the court on Oc¢tober 25, 1995. You of course
undergtand that we are c¢losely monitoring the governmeat’s
compliance with Judge Hogan’s injunction of Octeber 17, 1995,
and that we expect full compliance. )

Mr. McWhirter’s declaration raises serjious gquestions
about the Degpartment of Agriculture’s intended compliance wich
the injunetion. However, since the declaration was filed
before the injunction became effective, we do not in every
case know what the Forest Service actually did. we did read
Petery Coppelman’s general starement ¢ the media on October
26, 1955 that the administratien weuld release the sales, and
we heopa that is true. . .

My. Mcwhirter’s fiyrst category of sales are those that
are the subject of lirigation in ONRC v. lewe, 92-1121AS8 (D.
Ox.). There is no injunetion outetanding againsc any of these
gales. Mr. McWhirter s$tates that Ythe sales are currently
scheduled for release on or after Occober 30, 199%95.¢%
McWhirter Declaration, § 4. .

Although releasging these sales on Qctober 30 rather than
October 26 is a violarion of the October 17 injunction, and
ahows an indifference to the lagal duties arising from a court

ooz
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order that seems undue, and js surely unwise, in the circum-
stances this cage, we will not make an isgue of the time
between October 26 and October 30 if the sales are in fact
awvarded on October 30. ‘

But we are suepicicus about the wvords "“oxr after" in Mr.
McWhirter’s declaracion. "On or after" October 30, 1995 could
be the year 2550, and at this point we gimply have no toler-
ance for linguistic cutemess by government Spokesmern.

So ler me be clear. We will go back te Judge Hogan for
another contempt order, and will pursue another Rule 11
sanction, if those saleg are not awarded sa October 30, 1995.

Mr. McWhirter’p gecond category of sales are really two
categories: sales suspended or enjoined. We are appalled at
the government’s dishonest and manipulative handling of this
issue between Judge Hogan’'s court and Judge Dwyer’s couxt. We
are taking immediate stepe to Eecure a ruling from the court
on this issue. I strongly urge you o compare the
Department’s filings with Judge Hogan and Judge er to
determine whether corrective steps are reguired to avoid Rule
11 exposure. - ' -

Mr. McWhirter’s f£ifth category af sales are those where
the high bidder is no longer in business or, in one case, has
declined to execute a contract. There is nothing in § 2001 (k)
that excuses the award of a sale otherwise gubject to the
gtatute because the high bidder i8 out of business or declines
the sale. The Forest Service has standard procedures for
awarding sales whnen the high bidder is not financially
responsible or declines the sale: the standard procedure is
to award the sale ¥o the second high bidder at the high bid
price, if the sacond high bidder is willing to accept the sale
at the high bid price.

The Forest Service has followed this practice recularly,
even in cages where .the high bidder has gone out ©f business
while award of a sale was delayed due to a court injunction.
The Winema National . Forest recently awaxded the Ace timber
sale toc the pecond high bidder, following an extensive delay
in awarding the sale due to a court injunction, after it
determined the high bidder had gone cut of business in the
interim.

Section 2001(k) deoes not excuse award of a sale if the
high bidder has gone out of businass. It requires the award
of sales, unceonditionally, for those sales that are subject to



-« o
10/30/95 MON 15:27 FAX 202 456 0753 CEQ
_10/30/95 12:50 c )

Ellen Athag N02-$E0E\ADLIORLEL 10z

Octocber 28, 1995

. Page 3

the statute. We will not accept the rerusal to award these
contraQts. We will seck contempt sanctions if these gales are
not offered to the second high bidder. and additional bidders
if necessary, until the gales are awarded.

We hope that further litigation before Judge Hogan will
not be necessary te secure the award and release of each of
these categoxies of paleg, although it is already apgarem:
that somg enforcement action is regquired. I hope you will be
able to inform me promptly that some Or all of these <atego-
ries of gales have been awarded and released.

Very truly yqurs,

Mark C. Rutzitk

ce: Seott Horngren

@004
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U.S. DEPARTMENT OF JUSTICE
ENVIRONMENT & NATURAL RESOURCES DIVISION
P.L.S.L., ROOM 2133
WASHINGTON, D.C. 20530

. FAX NUMBER (202) 616-8543
CONFIRMATION NUMBER (202) 514-1442

DATE: October 31, 1985
FROM: Edward A. Boling
PHONE NUMBER: 202-514-2715
NUMBER OF PAGES TO BE TRANSMITTED (including cover): 30
TO: - Elena Kagan | |
PHONE NUMBER: 456-7594
MESSAGE: 9th Circuit Order in NFRC
Complaints on the Thunderbolt salvage sale
You should receive NFRC’s 10/30 motion to enforce.

the injunction this morning.

RECEIVING FAX NUMBER: 456-1647
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| | FILED

| UNTTED STATES COURT OF APPEALS 0CY 2 5 1335

FOR THE NINTH CIRCUIT CATHY A, CATTERZON, CLERK

U.S. COURY OF APPEALS

NORTHWEST FOREST RESOURCE COUNCIL, No. 95-36042

an Oregon corporation,

DC# Cv-95-6244-MRH

Plaintiff-Appellee,
. - Oregon (Eugene)

" w8,

. DAN GLICKMAN, in his capacity as Secretary
of Agriculture, et al.,

ORDER

Defendants-Appellants, -

and

OREGON NATURAI, RESOURCES COUNCIL, INC.,
et al., :

Intervenors.

S g kP s Nl Na? S il sl ¥ ) Nt Nt NtV Nl vt Nt} Nt Ve

Before: BEEZER, THOMPSON and T.G. NELSON, Circuit.Judges

We have considered the emergenéy motiqn for a stay of the
dietrict court’s order pending appeal and the response of the
parties, and we have heard oral argument. Although.somé
hardship may resuit from either a grant or a denial of a stay

pending appeal, the balance of hardships does not tip sharply in
favor of one party or the other. gee Lopez v, Hecklex, 713 F.2d
1432, 1435 (9th Cir.), zev’d in part on other grounds, 463 U.S.

1328, 464 U.S8. 879 (1983). The pof.ential for appellants’
success is negligible, for the reasons stated by the district
@ourt. This appeal does not present a serious‘lagal quéstion.
See id. We cannot gay the public interest factor pradominates

on either side of the case. Zea Hilton v, Braungkill, 481 U.S.
770, 776 (1987).

mocal/10.24.95/mg/6
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No. 95-36042 ' ' -2~

The emexgency motion for a stay 1s DENIED. The October 24;
1995 order temporarily granting a stay is VACATED,

,The motion to expedite is GRANTED. The opéning brief is
due November 13, 1995; the answering brief is dué December 4, -
1995; the optional reply brief is due December 11, 1995. No‘
requests for extension of time to file briefs will bé granted.
Filing and service of briefs shall be by hand or overnigbt mail
delivery. | |

The Clerk shall schedule oral argument in Portland for the

week of January 8 - 12, 1996.

m aur or HOLAAD

‘ od3 dads Yll:han 1
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U.8. DEPARTMENT OF

JUSTICE

ENVIRONMENT AND NATURAL RESOURCES DIVISION
GENERAL LITIGATION SECTION

601 PENNSYLVANIA AVENUE, N.W.

WASHINGTON, D.C. 20004

FAX NUMBER (202) 272-6817, 6815, 5775
CONFIRMATION NUMBER (202) 272-8056

PLEASE DELIVER TO:
To:

Tom Tuchmann (503)
Sue Zike (503)
NUMBER OF PAGES: [{)
DATE: October 16, 1995
FROM: Lisa Holden, (202) 272-

MESSAGE ;

Don Barry
Bob Baum
Dinah Bear
Ted Boling
Peter Coppelman,
Lois Schiffer,
Jim Simon
John Dwyer
Mike Gippert,
Tim Obst,
Jay McWhirter
Jeff Handy (503)
Nancy Hayes
Elaina Kagan
Don Knowles (503)
Karen Mouritsen
Roger Nesgbit (503)
Chris Nolan
David Shilton,

208-4684
208-3877
456-0753
514-4231
£14-0557

514-1724
690-~-2730

326-3807
208-5242
456-1647
326-6282
219-17%2
231-2166
395-4941
514-4240

Al Ferlo, Anne Almy

FRC v. Glickman.

of contempt.

326-6254
326-7742

4698

Attached is Motion and
Memorandum for entry of appealable order.
This was filed Friday.
scheduled for Tuesday October 17, 1995 for
this motion and for NFRC’s motion for order

A hearing is

@001/010
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‘KRISTINE OLSON

United States Attormey
888 SW Fifth Avenue
Portland, OR 97204-2024
(503) 727-1008

LOIS J. SCHIFFER

Aggistant Attorney General
RICHARD M. HALL

MICHELLE L. GILBERT

EDWARD A. BOLING

JEAN WILLIAMS

ELLEN J. KOHLER

U.S. Department of Justice
Environment and Natural Resources Division
P.O. Box 663

Washington, D.C. 20044-0663
Telephone: (202) 272-8338

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESOURCE COUNCIL,

Civil No. 95-6244-HO
(Lead Case)

Plaintiff,

Civil No. 95-6267-HO
(Consolidated Cases)
GLICKMAN and BABBITT,
MEMORANDUM IN

SUPPORT OF MOTION
FOR ENTRY OF .

APPEALABLE ORDER

Defendants.

L A W U N I W Sy W R )

INTRODUCTION

The federal defendants respectfully submit that they should
be afforded an opportunity for expeditious, but orderly,
appellate review of the interpretation of Section 2001 (k) (1)
before the timber in issue is actually cut. Clearly, until the
court of appeals speaks to the proper interpretétion of the scope
of sales covered under Section 2001 (k) (1), the issue will not be
finally resolved. Because the court’'s September 13 opinion was

not final, and contained no injunction, the federal defendant
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have to date not been in a position to take an appeal. By the
same token, as explained in our OQOctober 6, 1995, response to
Plaintiff’s motion for contempt or in the alternative for
impogition of an injunction, the motion for contempt was not well
taken, and lacked both legal and factual support.

There are three ways in which the court can provide for
immediate appellate review of the meaning of Section 2001 (k) (1),
while it disposes of plaintiffs remaining claims.! First, the
court can enter a final declaratory judgment on its
interpretation of 2001(k) (1) under Rule 54(b) of the Federal
Rules of Civil Procedure, while refraining for the time being,
from entering injunctive relief. See 28 U.S.C. 2201, 2202.
Injunctive relief, like a declaratory judgment is equitable in
nature. Entry of only a declaratory judgment would in fact act
to preserve the status quo pending appeal. Second, the court can
certify its determination of the scope of 2001(k) (1) for
interlocutory appeal under 28 U.S.C. 1292(b), as an issue
"invelving a controlling question of law as to which there is
subataﬁtial ground for differences of opinion and that an
immediate appeal from the order may materially advance the
ultimate termination of the litigation." Finally, the court may
grant an injunction covering the plaintiff’s claims under
2001 (k) (1) . Any injunctive order, however, would be subject to
further modification, given that plaintiff’s claim concerning the

proper interpretation of Section 2001(K) (2) "known to be nesting"

: By filing this motion defendants do not abandon any of
the arguments made heretofore, concerning the proper scope of
Section 2001(k) (1).

@003/010
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exemption remains to be decided. Should the court grant
injunctive relief, however, the defendants would seek a stay of
that order, pending appeal, in order to avoid irreparable harm to
natural resources within the forests.

I

ENTRY OF A FINAL DECLARATORY JUDGMENT UNDER F.R.C.P 54 (b)
IS APPROPRIATE IN THIS CASE IN ORDER TO EXPEDITE APPELI.ATE REVIEW

Rule 54 (b) of the Federal Rules of Civil Procedure?
provides that the Digtrict Court may enter a judgment that is
appealable based on a decision that terminates less than the
entire dispute if three tests are met. The first requirement, in
the case in which there are not multiple parties, is that there
be multiple claims. The second requirement is that at least one
of the claims be finally decided. The third requirement is that
the District Court find that there is no just reason for delaying
an appeal. Wright, Miller & Kane, Federal Practice and
Procedure: Civii,2d section 2656. The standard for entering Rule
54 (b) judgments is liberal and focuses on the severability of the
¢laim as to which appeal is sought and in efficient judicial
administration. Continpental Airlines v. Goodyear Tire & Rubber
Co., 819 F.24 1519, 1524-25 (9th Cir. 19287); Texaco,‘Inc. V.

Ponsoldt, 939 ,.F2d 794, 797-98 (9th Cir. 19%91); Sheehan v.

2 Rule 54 (b) states in relevant part:

When more than one c¢laim for relief is presented in an
action, whether as a claim, counterclaim, cross-claim,
or third-party claim or when multiple parties are '
involved, the court wmay direct the entry of a final
judgment as to one or more but fewer than all of the
claims or parties only upon an express determination
that there is no just reason for delay and upon an
express direction for the entry of judgment.

@o004s010
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Atlanta International Insurance Co., 812 F.2d 465, 468 (9th Cir.
1987); U.S. for Use of I.E.B.E.W v. United Pacific Insurance

Ca., 697 F.Supp. 378 (D. Id. 1988).

The three requirements are satisfied here. First, the
filing of the amended complaint by defendant, including two new
¢ounts, createg the necessary "multiple claims." These two new
c¢ounts address the proper interpretation of Section 2001 (k) (2).
Second, regardless of the resolution of these two new counts, for
which a motion for partial summary judgment is pending, we
assume, based on the court’s September 13, 1955, opinion, that it
would be prepared to enterg® a judgment finally dec¢iding the
legal gquestion raised in Counts I and II of the complaint, i.e.,
the interpretation of the scope of section 2001 (k) (1). The third
requirement is also satisfied. There is simply no reason to
delay appellate review of the interpretation of the scope of
Section 2001(k) (1). Indeed, the defendants strongly desire to
obtain appellate review of the question addressed in the Court'’s
Order of September 13, 1995, and urge the Court to make the
necesgary finding and direct entry of judgment. There is no just
reason for delay in review of this important issue.

Should the court enter a final.declaratory judgment under
Rule 54(b), and continue to refrain from entering injunctive
relief, the deciaratory judgment would not compel the release, at
this time, of any sales brought within the scope of Section
2001 (k) (1) by the court’'s September 13, 1995 order. See Steffel

v. Thowpson, 415 U.S. 452, 471 (1974); Kennedy v. Mendoza-
Martinez, 372 U.S. 144, 155 (1963). This course would not, of

d005/010
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course prevent the court from entertaining a request for
injunctive relief at a later time.
II

CERTIFICATION OF THE ISSUE OF THE PROPER INTERPRETATION OF
THE SCOPE OF 2001 (k) (1) WOULD BE APPROPRIATE

Under 28 U.S.C. 1292(b), this court may certify the issue of
the proper interpretation of the scope of section 2001(k) (1) as a
"controlling question of law as to which there is substantial
ground for difference of copinion" and that an immediate appeal
from the September 13, 1995 opinion "may materially advance the
ultimate termination of the litigation." In this ecircuit, all
that must be shown to establish that the issue is a "controlling
question of law" is thét the resolution of the issue on appeal
could materially affect the outcome of the litigation in the
district court. See In re Cement Antitrust Litigation, 673 F.2d
1020 (9th Cir. 1981). Here, there can be no doubt that the
resolution of the issue of the scope of section 2001(k) (1) by the
court of appeals will materially affect the outcome of the
litigation in this court. Should the court of appeals reverse
this court’s September 13, 1995, interpretation of the scope of
Section 2001(k) (1), the approximatel fgjtimber sales that would
otherwise be released under that order would remain in their
current status. Also, as the summary judgment briefs
demonstrate, there can be no doubt that there is substantial
ground for a difference of opinion on the issue. The defendants
and the plaintiff offered starkly contrasting interpretations of
the language of the statute, each c¢laiming that their particular

interpretation was supported by the plain language of the
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statute. By certifying the issue at this time, the court will
allow an early appellate review of the central issue of the case
-- a result that all parties to this dispute surely desire.

ITT

IN THE ALTERNATIVE} DEFENDANTS DO NOT OPPOSE
THE ENTRY OF AN INJUNCTION

The federal defendants stated in the October 6, 1995
memorandum in opposition to plaintiff’'s motion for contempt that
they did not oppose entry of an injunction as an alternative to a
contempt sanction -- although, as we have previously argued, the
district court’s September 13 opinion was both declaratory and
non-final and could not be the basig for contempt sanctions,
Defendants here reaffirm that position. However, as noted in the
October 6, memorandum, defendants believe that any injunctive
relief ordered by the court on the sales within the geographic
scope of 2001 (k) (1) as interpreted by this court must allow
defendants at leastCEE:hays from entry of the September 13, 1995,
opinion in which to release sales covered by that decision.
Plaintiff’s request that the sales be immediately released is
unreasonable and not supported by the language of the statute
itself. Given the clear disagreement in the interpretation of
the scope of the statute, and the fact that the defendants did
not become aware of the court’s interpretation until after the
statutorily mandated release date, allowing 45 days from the
court’'s order is in keeping with the intent of the statute

itself.
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1 : CONCLUSION

2 In order to allow the United States to pursue an appeal,

3| this court should either enter a separate declaratory judgment

4| pursuant to F.R.C.P. 54(b), or certify the issue of the proper

5§ interpretation of the scope of section 2001 (k) (1) under 28 U.S.C.
6| 1292(b). In the alternative, an injunction allowing the

7| defendants 45 days from entry of the September 13, 1995 opinion
8! to comply with the terms of section 2001(k) (1) as interpreted by
9 the court. Should the court an injunction in this case, the

10| defendants would request that the court issue a stay pending

11| appeal.

12
13} Dated this ____ day of October, 1995.
14
15 Respectfully Submitted,

. s

RICHARD M. HALL, E=q.

18 U.S. Dept. of Justice
Environment & Natural

19 Resources Divigion
General Litigation Section

20 P.O. Box 663
Washington, DC 20040-0663

21 (202) 272-4720

22 Attorney for the Defendant

23

24

25

26

27

28
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KRISTINE OLSON

United States Attorney
888 SW Fifth Avenue
Portland, OR 97204-2024
(503) 727-1008

LOIS J. SCHIFFER

Assistant Attorney General
RICHARD M. HALL

MICHELLE L. GILBERT

EDWARD A. BOLING

JEAN WILLIAMS

ELLEN J. KOHLER

U.8. Department of Justice
Environment and Natural Resources Division
P.0O. Rox 663

Washington, D.C. 20044-0663
Telephone: (202) 272-8338

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESOURCE COUNCIL,

Civil No. 95-6244-HO
(Lead Case)

Plaintiff,

Civil No. 95-6267-HO
(Consolidated Cases)
GLICKMAN and BABRITT,
* DEFENDANTS' MOTION
FOR ENTRY OF
APPEALABLE ORDER

Defendants,

L I o I L N

Defendants Dan Glickman, Secretary of Agriculture, and Bruce
Babbitt, Secretary of Interior, move the Court to (1) enter an
appellable judgment pursuant to Rule 54 (b) of the Fed. R. Ciwv. P.
or (2) certify its determination of the scope of section
2001 (k) (1) for interlocutory appeal under 28 U.S8.C. 1252(b) or
(3) enter an injunction in the form attached in order to allow
defendants to pursue an appeal of the decision contained in the
Court’s Order of September 13, 1995, Given the urgent need to

decide the legal issue finally one way or the other, defendants
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4} of Contempt.

@o10/010

1) request that the Court expedite the argument on the Motion for
21 Entry of Appealable Order to coincide with the argument now set

3| for Tuesday October 17, 1995 on plaintiff’s Motioh for an Order

—

In support of this motion, defendants rely on the

5§ Memorandum in Support of Defendants’ Motion for Entry of

6! Appealable Order.

By the filing of this motion and the

7] submission of the proposed Declaration and Injunction in the form

8| which we believe fairly reflects the Order of September 13th,

9j) defendantg do not abandeon any of the arguments made heretofore,

10| including that the geographical scope of the proposed Declaration

11| and Injunction are broader than provided for in the law.

12 hated this

13
14
15
16
17
18
19
20
21
22
23
24
25
26

27
28

day of October, 1995.

Respectfully Submitted,

I

RICHARD M. HALL, Esq.

U.8. Dept. of Justice

Environment & Natural
Resources Divigion

General Litigation Section

P.0O. Box 663

Washington, DC 20040-0663

(202) 272-4720

Attorney for the Defendant
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Roger Nesbit (503) 231-2166
Chris Nolan 395-4941
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(202) 272-8019

Attached is NFRC’s Reply in Support of Motion
for an Order of Contempt.
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Mark C. Rutzick, OSB #84336
Alison Kean Campbell, OSB #93011
MARK C. RUTZICK LAW FIRM

A Professional Corporation

S00 Pioneer Tower

888 S.W, Fifth Avenue

Portland, Oregon 97204-2089
(503) 499-4573

Attorneys for Plaintiff

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

Civil No. 95-6244-HO

NORTHWEST FOREST RESOURCE
Lead Case

COUNCIL, an Oregon corporation,

Civil No. 95-6267-HO
Consolidated Cases

Plaintiftf,

vs.
NFRC’S REPLY MEMORANDUM IN

SUPPORT OF MOTION FOR ORDER
OF CONTEMPT TO ENFORCE
SEPTEMBER 13, 1955 ORDER OR
IN ALTERNATIVE TO CLARIFY
ORDER

DAN GLICKMAN, in his capacity
as Secretary of Agriculture;
BRUCE BABBITT, in his capacity
as Secretary of the Interior,

Defendants.

e’ N el e Nl el et N el Ml il el P

INTRODUCTION
The defendants admit they have not awarded or released any
of the FY 1991-95 timber sales subject to this court’s Order of
September 13, 1995. They do not claim they are unable tc release
the sales, or that they do not understand what to do. - They

merely argue the Order does not contain the proper technical

phrases to be an injunction.

To avoid a finding of contempt, the defendants have the

burden of proof to show that could not comply with the order.

Mark C. RuT2ick Law FiRm
4 Protpsdiana Caroorston

1 - NFRC’S REPLY MEMORANDUM IN SUPPORT OF MOTION FOR Attorrays o Low
ORDER OF CONTEMPT TO ENFORCE SEPTEMBER 13, 1395 ORDER 500 Pianesr Tower
OR IN ALTERNATIVE TO CLARIFY ORDER 888 5.W. Fifth Avenus

Portisnd, OR 87204-2089
{600 495.4573 @ tox |20 208-0518
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They made no attempt to meet this burden. The government has not
even identified an official who is responsible for complying with
the order, nor given any reasons why compliance is impossible.
The defendants are in contempt of court.

The defendants’ delay in awarding and releasing these sales
is causing increasing harm to NFRC's members by depriving them of
the right to operate the sales during the limited period the
sales are legally protected by § 2001i(k) — the period ending
September 30, 1996. |

This court ghould take firm and prompt action to compel the
defendants to comply forthwith with the September 13 Oxrder, and
should order the defendants to supply a weekly compliance report
describing the actions taken to award and release each of the
sales until every‘sale ig awarded and released. |

STATEMBNT OF FACTS

The facts are not in dispute: the governmentostill has not
awarded or released any of the aﬁproximately 50 FY 1991-85 timber
sales that it admits are subject to this Court’s order of Septem-
ber 13, 1995. It does not state that it will ever release the
sales.

The government announced its intention to release nc sales
in response to the court’s order in a media statement by Mr.
Tuchmann’s office on September 14, see NFRC’'s Opening Memorandum,
Exhibit A, and then officially'confirmed that position in its
Memorandum In Support of Motion for Reconsideration of Consolida-

tion Order and Motion to Transfer filed in this court on Septem-

Mark €. RUYTZieK LAW FiRm
A Dolessond Corpor mion

2 - NFRC’'S REPLY MEMORANDCUM IN SUPPORT OF MOTION FOR joiiorted

ORDER OF CONTEMPT TO ENFORCE SEPTEMBER 13, 1995 ORDER 500 Ploneer Tower
OR IN ALTERNATIVE TO CLARIPY ORDER 888 S.w. Fifth Avenus

Portand, OR 97204-2089
(203) 439-4573 » Fax (BAT 275 091
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1 ber 15, 1995. It reaffirmed that posicién in the declarations it
2 | filed with the court on September 20, 1995.
3 Thus, when NFRC f£iled its contempt motion, the government’s
4 position was already on record: it did not view this court’s
s September 13, 1995 order as an injunction, an&'would not release
6 any sales in response to the order.
7 Its position is unchanged. The government’s opposition to
8 the contempt motion takes the same posture, and the declaration
s of Stephen J. Paulson dated October 4 and the third declaration
10 of Lyndon Werner dated October 5 both show that the government
1 still has not released any of the FY 1991-S5 sales.
12 Mr. Paulson’s declaration merely states that the Porest
13 Service began in late September to prepare to identify the sales
14 te be released. Yet when NFRC filed this case on August 9 and
15 sought a temporary restraining order compelling the agencies to
16 identify and review these sales so they could be released by
17 September 10, the government claimed it had already begun that
18 | process. In response to NFRC’s motion the government assured the
19 court that it was taking the necessary steps to be able to comply
20 with the statute if necessary, and that no injunction was
A21 required. At the hearing on August 1S, the court expressed to .
22 | government counsel its expectation that the sales would be in a
23 position to be released by September 10 if the court ordered that
24 result to occur.
25 Now, almost two months later, the government advises the
26 court that it did nothing in August to identify and prepare these
Marx C. RuTzick Law Firm
Page 3 - NPRC’S REPLY MEMORANDUM IN SUPPORT OF MOTION FOR s S aien
ORDER OF CONTEMPT TO ENFORCE SEPTEMBER 13, 1995 ORDER 500 Pionear Towar
OR IN ALTERNATIVE TO CLARIFY ORDER 888 S.W. Fifth Avenwe
X Portland. OR 87204-2088
(503} 499-4573 @ £q2 (5031 206-0918
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1 sales for release, and that the Forest Service took no action

2 until September 20 to begin to identify or prepare the sales for

3 release. Paulson Declaration, Y 4. The BLM may have identified
4 the sales a little earlier, bur. still has not completed an
5 unspecified "analysis" of the sales. Third Werner Dec., { 5.

6 - ARGUMENT

7 I. THE SEPTEMBER 13 QRDER IS AN INJUNCTION.

8 The government’s primary defense to the contempt motion is
9 not that it does not believe the September 13 Order is an injunc-

10 tion. The govermment concedes the court decided that § 2001 (k)

11 applies to the FY 19391-95 sales, and concedes that NFRC is
12 entitled to injunctive and declaratory relief (indeed, the
13 government asks the court to enter that relief now). But it
14 asserts the September 13 Order did not contain the precisely
15 proper phrases to translate the court’s decision into injunctive
16 relief under Fed. R. Civ. P. 65(4), or even into declaratory
17 relief. Defendants’ Opposition at 9 and n.1.

18 . This technical, disingenuous interpretation of Rule §£5(4)
18 should not be accepted. Rule 1 of the Federal Rules of Civil
20 Procedure states that the rules "shall be construed to secure the
21 just, speedy, and inexpensive determination of every action.”
22 NFRC respectfully believes that this courc entitled its September
23 13 ruling an "Order" because it intended the ruling to grant the
24 injunctive relief which it ruled NFRC is entitled to receive.
28 Rule 1 supports this view.

26 There is nothing in the September 13 Order suggesting that
MaRk C. Rutzick Law FiRM

A Proteagona Cordes stion

Pagei| 4 - NFRC’S REPLY MEMORANDUM IN SUPPCRT OF MOTION FOR pnitgfor ol
ORDER OF CONTEMPT TO ENFORCE SEPTEMBER 13, 1995 ORDER 500 Pioneor Tower
OR IN ALTERNATIVE TO CLARIFY ORDER 888 S.W, Fifth Avanue

Portland, OR 97204-2088
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the court contemplated another round of litigation over the terms
or content of the injunctive relief, or that there is any doubt
about the nature of the injunctive relief that should be granted.
The September 13 Order makes it perfectly clear what § 2001 (k) (1)
means, and what the defendants must do to comply with ict.

NFRC recognizes that there is no single paragraph in the
order containing the words "The court orders the defendants to
award and release the sales." Yet the court’s intent is unmis-
takable. The court recited at the beginning of the Order that

NFRC was seeking injunctive relief to compel the award and

‘raelease of the sales, Order at 1, and recited at the end of the

order that it was allowing NFRC’s motion for summary judgment.
Order at 11. There is Ninth Circuit authority that an injunctive
order complies with Rule 65(d) even if it Iis based in part on
another document such as findings of fact. Ross-Whitney Corp.
Smith Kline & Frenmch Lab., 207 F.2d 190, 198 (9th Cir. 1953).
The September 13 Order read as a whole satisfies Rule 65(4).

The government’'s refusal to obey the command of the court
because the court’s direction results from two paragraphs of the
order rather than one is contrary to any sense of justice,
fairness or common sense. This posture is especially repugnant
for a party as experienced in federal court litigation as the
federal government.

The court will have to decide if the September 13 Order
satisfies PFed. R. Civ. P. 65(d). If the court decides it does

not, then perhaps the government’s version of '"gotcha' will
MaRKk C. RuTzick Law FIRM

A Protessions Corparastion

5 - NFRC’'S REPLY MEMORANDUM IN SUPPORT OF MOTION FOR ot Soro
ORDHER OF CONTEMPT TO ENFORCE SEPTEMBER 13, 1995 CRDER 500 Pioneer Towar
OR IN ALTERNATIVE TO CLARIFY ORDER 888 5.W. Fifth Avenus

Portand, OR 97204-2089
1607 4BA. €573 ® Eax 50N 206.09710
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1 p;evail in the short term. But that result is not consonant with
2 Féd. R. Civ. P. 1 or with justice. NFRC respectfully urges that
3 tﬂe September 13 Oxder is an injunction and the defendants are
4 obligated to comply with it.
5 | II. THE COURT SHOULD ISSUE AN ORDER OF CONTEMPT TO
ENFORCE THE SEPTEMBER 13, 1985 ORDER.
° The governmentAconcedes that this court has the authority to
’ eﬁforce its order with contempt powers. Besides denying that the
: sépcember 13 Order is an injunction, its defense to the contempt
’ m§tion is that contempt is not appropriate here because it hag
" c%ken ‘"reasonable steps" to comply and 1s in ‘“"substantizal
B cémpliance" with the September 13 Order. The government’s
N cémpliance with the September 13 Order is neither "reasonable"
e nbr "substantial."™ Indeed, it is nonexistent.
:4 The first step to obtaining an order of contempt is that
° N?Rc must show by clear and convincing evidence "that the
* c§ntemngrs violated a specific and definite order of the court."
v S%one v. City and County of San Francisco, 968 F.2d 850, 856 n.9
' (gth Cir. 1992), cert. denied, 113 S. Ct. 1050 (1993).
" ! NFRC has met that burden here. While the government still
* d;es not admit the September 13 Order is an injunction, it
3 c@ncedes that it has not awarded and released the sales. Yet a
jz p;rty subject to a court order "has a duty to make in good faith
-j aﬁl reagonable efforts to comply." United State§ v. Hayes[ 722
: Pg.zd 723, 725 (1llth Cir. 1984). Merely making "some effort" is
2: n%t sufficient. Id. Indeed, not even "substantial" compliance
| Mapk C. RUTZICK LAW FIRM
Page| 6 - NFRC'S REPLY MEMORANDUM IN SUPPORT OF MOTION FOR N ot o
ORDER OF CONTEMPT TO ENFORCE SEPTEMBER 13, 1995 ORDER §00 Riancor Tower
| OR IN ALTERNATIVE TO CLARIFY ORDER P::::?:::¢;;:;;9
i 1503) 499 €577 ® Egp (BOD| 2B GHIL




IS YYE-b 1¢.U4

18/12/1995 13:86  S8sa994b6@ MARK G. Rulelus o LIONL URELCE S 41008/ 015
C:\MCR\NO1-9506\1RBS0791. La9
1 is sufficient if more can be accomplished. Combs v. Ryan‘s Coal
2 Co., 785 F.2d 970, 984 (ilth Cir.), cert. denied 473 U.S. 853
3 (1986) . In this cése, the court’'s order does not direct the
4 government to identify and study the sales — it orders the
5 government to award and release the sales as § 2001 (X) requires.
& The government admits it has not done so, and makes no claim that
7 it ever will. The government’s conduct in identifying sales
8 while taking no action t¢o award them is like "the tuning ﬁp‘of a
9 band that never intended to play," Sekagquaptrewa v. MacDonald,

10| 544 F.2d 396, 406-07 (Sth Cir. 1876), cert. denied, 430 U.S. 931

11 (1977), which constitutes contempt.

12 With NFRC having met its burden to show that the order has
13 been wviolated, " [t]he burden then shifts to the contemnors te
14 demonstrate why they were unable to comply." Stone v. City and

15 County of San Francisco, 568 F.2d at 856 n.S5.

16 Here, the government does not argue that is unéble to comply
17 | with the September 13 Order. Its declarants have identified no
18 impediments to releasing the sales, and have offered no reason
19 why the sales have not been released.

20 The agencies cannot claim they do not uhderscand what' the
21 Court ruled, or that they do not know exactly what sales should
22 be awarded and released: on September 1 tﬁe government filed
23 declarations from the Forest Service and BLM stating the precisé

24 voelume of sales at issue, which were based on exact knowledge of

25 the names of the sales involved.
26 In the case of the BLM, the 27 sales at issue, containing
MaRk C. RUT2ICK LAW FiRm
Page| 7 - NFRC’S REPLY MEMORANDUM IN SUPPORT OF MOTION FOR e o
ORDER OF CONTEMPT TO ENFORCE SEPTEMBER 13, 1995 ORDER 500 Pigneer Tower

OR IN ALTERNATIVE TC CLARIFY ORDER 888 S.W, Fifth Avenus
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125 million board feet of timber, have been identified at least
since April 1955 wheﬁ the BIM Oregon state office gave NFRC a

list of the wvery sales. Ragon Declaration (August §, 159%5),

‘Bxhibit 1, Tables 2 and 3. The government gives no reason why

these sales have not been released.

| Similarly, on September 1 the Forest Service identified 109
million board feet of sales, five million in the Option 9 region
and 104 million in eastside Oregon and Washington forests, to be
releésed. Although it has not disclosed to NFRC the names of the
sales, it obviously must know them. The government also gives no
reason why these sales have not been released.

The process of awarding timber sales is not novel to these
agencies. They have awarded thousands of timber sales over many
decades. These sales are no different.

The defendants have not met their burden of showing "why
they were unable to comply." Stone v. City andGCounty of San
Francisco, 968 F.2d4 at 856 n.9. Accordingly, the court should
find them in contempt. |

Nor is there any discretionary justification for the court
to withhold use of its contempt power, as the government argues.
Perhaps the court might choose to give deference to an affidavit |
from one of the defendant Secretaries explaining the reasons why
full compliance was not possible — but there is no such affidavit
in this 'case. Neither Secretary has evidenced any personal .
involvement in this matter, which is why NFRC has not sought

personal contempt sanctions against the two cabinet officers.
' Mank C. RuT2ick Law FigM

A Prefosnend Corporstion

8 - NFRC’s REDPLY MEMORANDUM IN SUPPORT OF MOTION FOR piideriad
ORDER OF CONTEMPT TO ENFORCE SEPTEMBER 13, 1595 ORDER SO0 Pianesr Tower
OR IN ALTERNATIVE TO CLARIFY ORDER 888 5,w. Fifth Avarue

. Portland, OR 97204-2089
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Ingtead, the court has been given nothing but cursory

declarations from low-level career employees explaining the

ministerial duties they have been directed to perform. No

"administration appointee has stepped forward to accept responsi-

bility or offer a justification for the administration’s inac-
tion. To the contrary, the response of E. Thoemas Tuchmann to the
contempt motion is "an each man for himself" declaration denying
his perscnal culpability.* James R. Lyons, Under Secreﬁary of
Agriculture for Natuzral Resocurces and Environment, whose 1line
responsibility to implement § 2001 has not been denied, has
remained silent.?
| The Administration’s attempt to sidestep the court’s order,
and its refusal to come forward witﬁ an appointee who is in fact
responsible to comply with the court’s order, makes it even more
important for the court to take firm action to enforce the order
through its contempt powers.

The administration’s delay in releasing these sales is

frustrating the intent of Congress, which compelled action in 45

* While putting Mr. Tuchmann’s duties and responsibilities
at issue, Defendants’ Opposition at 14, the government has
refused to produce Mr. Tuchmann for a deposition, and has refused
to produce any documents relating to his duties and responsibili-
ties in relation to § 2001(k). The court should noct absolve Mr.
Tuchmann o©f responsibility without permitting NFRC to conduct
discovery necessary to verify or refute the government’s conten-
tions. ,

? The government has also refused to produce Mr. Lyons at
a deposition, and has refused to produce documents relating to
his dQuties and responsibilities relating to § 2001 (k).

MARKx C. RUT2icK LAW FIrRM

9 -~ NFRC’S REPLY MEMORANDUM IN SUPPORT OP MOTION FOR e b mon
ORDER OF CONTEMPT TO ENFORCE SEPTEMBER 13, 1395 ORDER 500 Pionaer Tower
OR IN ALTERNATIVE TO CLARIFY ORDER 888 S.W. Fifth Avanue

Portland. OR 87204-2089
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1 days in order to put the timber in the sales back int:o' the market
2 immediately for processing by companies that have been waiting
3 years for the timber.

4 The delay i1s alsc irrevocably denying the companies the
5 right to operate the sales during the limited period of legal
8 protection granted by Congress. The sales may be operated to
7 completion '“notwithstanding any other provision of law" only

8 until September 30, 1996. After that date, other legal con-

8 straints will come back into play.
10 Congress intended the companies to have one year and 21 days
11 of freedom to operate the sales: from September 10, 1885 to

12 September 30, 1996. The defendants’ delay in awarding these
13 sales has already reduced this window of legally-protected
14 operation by more than one month. Further delay increéses the
15 harm to the companies. |

16 NFRC asks the court to impose monetary sanctions in the

17 amount of $50,000 per day for the first week of noncompliance,
18 with the fines doubling every week thereafter that the sales are
19 nct awarded and released, and additionally requests incarceration

20 of Mr. Lyons and other government officials responsible for

21 compliance with the court’s September 13 Order.
22 III. IF THE COURT DETERMINES THAT CLARIFICATION OF THE
INJUNCTIVE TERMS OF THE SEPTEMBER 13 ORDER IS
23 NECESSARY, IT SHOULD ORDER THE SALES RELEASED
SPORTHWITH® .
24
If the court determines that additional injunctive language
25
is necessary, the court should issue an order with necessary
26 ’
MARK C. RuTZICK LAW FIRM
Page|| 10 - NFRC’S REPLY MEMORANDUM IN SUPPORT OF MOTION FOR A Pretengiana Conoomian
ORDER OF CONTEMPT TO ENFORCE SEPTEMBER 13, 1995 ORDER 500 Pionesr Tower
OR IN ALTERNATIVE TO CLARIFY ORDER 8§88 S.W, Fifth Avenus

Portland, OR 87204-2088
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1 language as requested in NFRC’s opening brief. The government
2 does not oppose this additional injunctive language: "defendants
3 have no objection to entry of an injunction at this time."

4 Defendants’ Opposition at 15.

8 NFRC strongly disagrees with the defendants’ request to be
B given 45 days from September 13 to award and release the sales.
7 More delay will further harm NFRC’s members by denying them the
8 rights granted by Congress.

s The administration wasted the initial 45 day release period

10 granted by Congress, doing nothing to begin preparation to award

11 and release these sales until a week after the September 13
12 Order. The administration should not be rewarded for its
13 idleness with another 45 day period for compliance. The court

14 should order the defendants to award and release every sale
15 "forthwith." The court should also orxder the defendants to

16 supply a weekly compliance report describing the actions taken to

17 award and release each of the sales until every sale is awarded
18 and released.
19 CONCLUSION
20 NFRC’s motion for an order of contempt, or in the alterna-
21
22
23
24
25
28
' Manrx C. RuTZick Law FiRm
Page|| 11 - NFRC’S REDPLY MEMORANDUM IN 'SUPPORT OF MOTIGON FOR e
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1 tive for an order clarifying the September 13, 1995 Order, should

2 be granted.
3 Dated this 12th day of October, 13995.

4 MARK C. RUTZICK LAW FIRM
A Professional Corporation

By:
7 Mark C. Rufzick bL
Alison Kean Campbell
8 : Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

I hereby certify that I served the foregoing NFRC’S REPLY

MEMORANDUM IN SUPPORT OF MOTION FOR ORDER OF CONTEMPT TO ENFCORCE

SEPTEMBER 13, 1995 ORDER OR IN ALTERNATIVE TO CLARIFY ORDER on:

Wells D. Burgess

Michelle L. Gilbert

U.S. Department of Justice

Environment and Natural Resources Division
General Litigation Section '

601 Pennsylvania Avenue N.W.

gth Floor

Washington, D.C. 20044

1-202-272-6817 (fax)

Attorneys for Defendants

Adam J. Berger

Sierra Club Legal Defense Fund
705 Second Avenue, Suite 203
Seattle, Washington 98104
(206) 343-1526 (fax)

Attorneys for Proposed Intervenors-Defendants
on October 12, 1995, by fac;imile and by delivering to said
attorneys via Pederal Express true copies thereof, certified by
me as such, contained in sealed envelopes, prepaid, addressed to
Said attorneys at said attorneys’ last known addresses, and
deposited with Federal Express in Portland, Oregon, on said day,‘
and on:

Scott Horngren

Haglund & Xirtley
Attorneys at lLaw

One Main Place

101 S.W. Main, Suite 1800
Portland, Oregon 97204
225-1257 (fax)

Attorneys for Plaintiff Scott Timber Co.

on October 12, 1995, by mailing to said attorney a true copy

Marx C. Rurzick Law Firm
4 Protamiond Carparmion

1 - CERTIFICATE OF SERVICE Angrrers  Loer

§00 Pionesr Tower
888 S.W. Fifth Avanue
Portland. OR 87204-2089
1607 499.487F @ Sqn (303 J08.0818
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thereof, certified by me a8 such, contained in a sealed envelope,
with postage paid, addressed to said attorney at said atteorney’s
last known address, and deposited in the post office at Portland,
Oregon, on gaid day.

Dated this 12th day of Octcber, 1995.

MARK C. RUTZICK LAW FIRM,
A Professional Corpongation

M

Mark”’C. Rutzick L
Alison Kean Campbell
Of Attorneys for Plainciff

Manx C. Rurzick Law Firm
A Protasmond Copardioh

2 - CERTIFPICATE OF SERVICE Anoree w Liw

500 Pionssr Towas
888 8 W. Fikth Avenus
Portend. OR 87204-2089
[BOR €D0-4673 ¢ Cax (60T 236.0915




