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1 patricia K. Doat f OSB '#90253 
, Kirk 3obansen, OSB 174159 

2 SCHWABE. WILLUJISON • WYATT 
Suites 1600-1800, PaCV8ct Center 

J 1.~11. s ••. ,F,l.ftb Avenue 
portlaftd~ Qreqon 97204-3795 

4 Telephone: (503) 222-9981 

Of Atto:rn.y,. f'or I:n~ervo"or AJlPlicant 
We~tern Timber eo. 
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:11t TRlt malTED STATES DI:STJaCT COVR'l' 

J'OR TIm DIS'1'1tXCT OF ORBGOll 

10 N01lTBWEST FOREST RESOURCE 
COlnlCI:L, an oregon 

11 corpo~at~o~, 

12 Plain~1rr. 

13 "'. 

14 gA,5 .GLXCIQIIIUf, :in bis capaQi. ty-
, aGo s~c:r~tary o£ ;Aqricult:.ure; 

15 BRUCE BABB:t·TT. in his 
capacity as secretary ~f the 

16 'Interior, 

17 Oefendant. 

18 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

civi1 No. No. 95-6244-80 
Lead Case 

civil No. 95-~26?-RO 
COnsolidated cases 

1.9 : Pursuant' ~o Pederal Ru.1e of civil Procedure ~4 (a) • 

20 Wester~ Timber ~o.~o~s th~8 court for its Order,peraittinq 

21 weste%b Timber ,to. intervene as a pla1ntifr in this action as gf 

22 ri.9ht . Western' Timbe~ mak2S this motion on the qr~ds that it 
, ' ' 

23 ha~f"an' interert re1atinq to the property or transac::tio~ .hi.ch is 

24 ,the .• u~jee~ .atter,of the'action, it is so situated.that 

25 disposition of the action may as a pra~tic~1 aatter'1mpair O~ 

ali 
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1 i2apscle ita ability to protect its intare&t·, a~cS. 1t 1s 

2 inad~atQ1Y represente4 by the QXis~in9 parti.s to this action. 

l Xn tb~ alt:ernative, pur:-suan't. to Federal. Ru.1. or civil 

4 ProcedQre 24 (b), West:.ern Tilliher moves this court:. for its Order 

5 a11ow1n9 western Timber to 1ntervane in thia a~t1on 

6 per.lssive1y, on the grou~d~ that Western Ttm~'5 claia and the 

7 .. in action have a question of lay or ~act in ~on. . 

8 ~tNaD~ 't:a I'@d.uoal lblle o£ civ·l1 Proc:eclure 24 (e) , 

9 Western Tia1::Msr sulmit. with this :.ot.i.c;m a Coapl.bot:. •• ~i.ng 

~o ro~·~. el.ai.s for which in~ntion ia SOQght. 

11 1D sup~rt o~ th~s .ot~on~ Western T~ re1ies upO~ 

12 the ·Jlcmorandma in SUPI.1ort f tIed herevi th. 

lS 

. 17 

18 

19 

20 

21 

22 

Zl 

24 

25 

Page 2 

DATED t:h18 7 ... day of No~~, l.gg§ • 

MOTION TO . :rNTERVJmE . 

.. spactful~y s~~tte4, 

SCBWA.BE, Wl:t.LXAKSON i: WYA'l"T 

By: 
P st OSB '90.253 

Ohansen, OBB #74159 
Of Att:.ornoys ror 
7ntervenor Applican~ 
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1 Patricia M. DoS~, asa #90ZS3 
_ lClrk. Joh&nacn, OSB 1'14159 

2 . 5C'!RWABE... WILL:tAMSOIl • WYATT 
suites 1600-1800, Pacvest Center 

3 1211 S.W. Firth Avenue 
Po~t1and, Ore9oft 87204-3795 

• Ta1ophono: (503) 222-9981 

141 016/040 

5 Of Attorneys rcn' XDterventn" Appl.ican-t. W.s~.rn 
'1'1~ Coapafty . 

7 

8 , Df '1'BB UNITED STA'l'ES DISTRICT COURT , 
10 . NORTllTdST FOREST USO'ORCB 

. COWelL, an oregon 
11 corpora~1on, 

12 Plaintiff, 

13 v. 

1.4 DAM GLXCIQQ.N, 1n his eapa.ci ty 
as Secretary of Agriculture; 

15 BRUCK BABB%~, 1n his 
capac! ty a5 S@cretary of the 

16 Xnterior, 

17 Uefencian.t. 

18 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

19 XHTBQgUCTYgN 

Civ1.1. NCh No. 9S-6::Z44-RO 
Lead Case 

Civil ND. 9S-6Z67-BO 
Conag11dat.. C.ses . 

MBKORAJIDtJII DI ·SUPPOA'l' OF . 
MOTl:ON TO nrtDVBHB 

20 Intervenor-applieant Western T~r ca. v.s the h~9h 

Zl Dldder ~or the HAlt Timber Sale. a United States Forest· Service 

22 B.ale 'offerad February 22, 1989, so.e six years prior to the 

21 enactment of .Section 2001(k) of ~h0 ~erqency Salvaqe Ti~r 

24 .Sale .Program. To date, defendant Glickman bas fai~ed to ~e1ea$e 

~5 the· Malt T~ber' sa1e for award to western T~~, ae ,required by 

l6 SBctiafi 2001(k). 

Paqa 1. - MMOiCANDUJ! IN SUPPORT OF 
MOTION TO .rNTERVEH~ 
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,The Kal.t 'l'1JDber Sal.e 15 a s.~. offen-eel prier t.o 

" Ju1y 2~, 1995 in an oregon National Forest and in ~Qh no 

enciangered. bird species j.& ,known to be DBStUUJ. Wes~@r1'l Timber 

Aeek~ te intervene in ~iB act10n to comp21. the For8stService 

to comply with the Court~. S.ptember 13. 1995 Order and re1ease 

the Kal.t Timber sale. 

Federal INl • .of Civi1 PrOcedure 24 governs 

intervefttign. Rv1. 2~ t$ to be 11beral.ly construed, and ,do~ 

ahaQl.d be" resolved in ravor of all~inq intervention. Scott. 

8aD4 of Peas XD4!anm v- nni~@d $tates, 921 P.24 924, 926 (9th 

Cir _ ~990). -Western TilllJ:MJ:r- ••• ta a1.1 requirEIDents fen; both 

in~e~ftt~Oft,ag o~ riqht and permissive interveD~ionp 

Pederal R1.tle of Civ~l Procedure 24 (al provide.: 

, '¥Il .. .ry_~i_ o~ .l._~ _ Upon tilne1y BlJPl.ication enyone 
, .ba1l. be penaitted ~o intervene in. an ac;tion: 

,,(1) when a statute of the united Sta~es f;onfers ~n 
unconditional right to ~tervene; or (~) vhen the 
,app1~ean~ c1aims a~ in~ere~~ relating to the property 
Qr transaction whic:b is the SUbject Of ~e action and 
'the app11eant is 80 situated that the disposition or 

: ." J:he aet1.on JDBy a& a practiC::1l1 _tter illlPair or impede 
.. 'the ap.p~1oan~'~ abi1ity to protact ~at interest t 

unless the applicant's interest is adequately 
, represented by existing pa~ies_ 

'l'he', Ninth ,e,ircuit 'applies a four part test t.o eva1uate c1aims 

ror intervention pursuGn~ to Rule 34(a)(2). Virst, the 

applicant's mot:ion must be tilllely. second" the: 8p'pl,1cant must 

as~ert ;0 "S19hif'i'c:=ani:.1y pro~ectaJ)1tan 1J'Jterest re1ating to the 

page ~'- ~ORANDUK r.H SUP~ORT OF 
MOTION TO INT~EN~ 
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3 
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14 

: 'l'hi:r:c1, the· app~i.Ctrant aust be co situat:e4 t)uL~ th.· disposition of 

the. .. c:ti.oh ..... y as a pr:aet1c:~1 matter ilIpair or ~4e i ~s 

ability to protect ~-t.interest. Fourth, the applicant's; 

intere.~ SU8t be inadequately represented ~ the ~iac. t~ the 

action. brut $;gnIJ*XYlJt;.i,smv ~DCi.). Y. RPi,j:aeg state:; 'Qr@s~ 

Svyk ... _ 1'.34~, ~~9S 1tt. 56201·' (9th Cir. 1~9S) : .. Siena 

t;:tU y.' pni.at §tiltH Ipvixsmmen-J, b"oslIStion .MPs;,y, 995 1".24 

14.18, 1481 (9th eiz- ... 1993). 

1. 

tiJD.e~y .. 

.:., . 

HA9torn TtMb 9£'$ MPtign ta.lnterY9n •. i§ timAlX· 
WeQte~ T~r'c application ~or intervention 1s 

. . 
on ~t:obeX' 17, 1995, l.eae 'than. one month ~CJo, the ~ourt 

and dir~inq aerendants to oo.,pil.e a list of ear~~e~ sa1es ,. ,. 

·15 ... subject t:o the CO\tr't:.'& September 13, 1995 ~er. D~fendaftt 

16 . G1ickaan·~Ubmitted the list of earlier sal •• he intend. to 

17: re],.ease, ·omitting th@ Malt sale, on lfovarDber 1~ 1995, only a few 

18 Clays ago. 

19 li.tiqatio" in ony respect, and the e~i.stiIJ.9 parties are no~ 

21.: . $iiy!J. $salS=f5.~cam1!ision 9f thg cttx Mel Cmmtx 9' .sNl 

2:Z .. hN!~i$c:g ... 934 l'. 24 109.2, 1.095-96 (9th Cir.: 1990) (intervention· 
" .. ' 

23 timely one ·.onth after intervenorYs interests·no longer 
., . . . 

adequately protected :try par'ties to lit.igat1.on) •.. 

26 

, " 

}~a9'e 3· - .Mli'JIIOIUUfDUM IN SUPPORT OF 
. HOTION TO Xtn'ERVEN'E c:'"'-'--_. 
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). Westarn TimMr Billi a SiqnifieaptlY Protect@lS 
Inj:.er.,t "latipg 100 ~e PrOJ!!!1:t.% gr Tr§D.~';!'tiol) that. 
i. the §3U!1ect 9& nus hit. 

Thi£ 'ia an aetion to enforce seetion 2001(k) of PUb1i~ 

taw 104-19" (July 27, 1.995). .§H. A1Ilencle4 ~CJIflplai~t , 1. 

$eQtion 2001(k) directs the Forest Service to 

.award, release, and pera1~ to be eomp1@~ed in ~iscal 
ysars 19$$ and 1996, ~1~ no change in oriqina11y 
advertised tenas,vol1Ule., and bid pri.:ea,. a~l 'tia:beE' 
8a1_ contraets orfared or awarded ~to~e ~.t date ~ft 
anF.UDit or the W.tignal .O~.~ System or Dis~~ict Qf 
the ~u o~ Laftd Ilana981le1lt eubject ~o Se¢1on 318 
or PQb1ic Lay 101-121 (103 stat 74S). Tbe return or 
~e :bid bond of the high D1a4er shall. not. a1t.~~ t:b. 

, respon8ib~11ty of the $&cretary co~cerned to caDply 
vi tb 'th.is para'!lraph. 

This :court has' beld. that Sec:tion 2001 (kJ requires defendants to 

,', a~' and"'release :a11 ·tilDl=er sales ofrerecl prl.or. t~ the .elate ·0£ . '", 

, ,the' enactment o'f' section 2001(k) ira all nationa1 rorests. in 
• I • • 

. '~~~n and .a~iri9ton .nd all Bureau of Land J!llUlilgement 

di~1~', in 'western ~on, :U\ which no endangered bird species 

is '1a\own', ~o be 'neS1:.i~91 .' Western 'l'i1bber was the hiqh biclcSer Oft . 

the Ka~t TiAber' Sa1e, D tiabe~ salA offered prior to ~e ~at~ of 
, .,'.: I . 

tbe.enactacnt of seotion 2001(k) 1ft a natlona1 £o.rest in Oregon 
, I , 

,'and.' in 1Ift.liCh no en4;;lJ\CJ~&cl bi~d. sl'ecies ia known to be neating. 

.sea... Ba~al Affidavit,: paraqraph 5. Western '1'~~ has El 

substant,la1 ef;QJJOIIli.c' ihterQst. ill havinq the -timber sale . . , ' . . 
I 

relea~ed... and that:. interest:. ia spec if' icall.y pr~t.ec:tec:l ~ 
, ' 

Seetion 2001(k), the ~Dje~t of this action. see, SierrA C~ub' 
i 

v. EPA. 995 F.2d at'1~8S (perm~t ho1der na~ 8i~~fico~t1y 
; 

Paqe 4 - I!IBMOJUUlDUM III SUPPORT OF.,---_ 
, . MonON TO lin2RVgn 
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1 protectable interest in eleaft Wa~er Act citiaen'a .u~t where 

Z Clean WAter Act exp1ie1~1y allows perml~ced di~Charga.). ' 

3 3. 

4 

@020/040 

5 -!the qu.est1on of bapairllent 16 not separate fro-. ~o 

e question o~ oxistenee of an ln~erest." HBDC v. Dbite4 stl$es 

7 HPe1ear aegu1otory £qmmiISi9P, 578 P.~d 1341, 1345, (10th c~r. 

IS 1'78) • A1~ou9h~. eeurt:. has GraJlted plaintiff SQ'Mla:ry 

51 juc:1pent on ita clam that de~~ant8 bave. .o.na .. ~ Clut:.y ~O' 

10 "C:\v_"~, ~elea.G@ all tf.ml:)er sales offer~ prior to J\Ll.y 27, 

11 19~5 ,in al~ natio~al forest in Oregon and WashingtOft,and 8~ 

12 . . • I unless the statutory 

13 ,exeeption 1ft ,Seet:ion :zOO~ (X) (:l) app11.es," the Court: lUae. ~llG f'ar:' 

14 a~~e4 ae~enda~tA ~o award and release only those sales O~f8~~ 

lS or awarded. in" fiscal. yea.rs ~991 Utrr.n.lCJh 1.995. a.end.ec! ~OIIlPlaint 

16 !! 17-1g; ~obe!r 17 t 1995' order. By omitting to. i~elude the 

11 Kalt sale on the court ordered list Of earlier sales .~ject to 

18 re1ease unde~ Section 2001{k}, Oeten4ant G~ickDan ha$ clearly 

19 ·inci1c.ated ''his inten1: not t.o re~ease t;h- Gale. lisa, Fed.~ral 

30 Do£e,nd~ntst November 1" ·1995 Report. 

21 One possible, exp1enat1.on for de£endan~ ~~ickman's 

22 ',fail.u;ra to 1ist or release the Malt sale is that def'eJ1dant,'-

23 Clic:kman reads the court's Sept~ 13, 199.$, .order ~o ,'in'tg~ret 

24Seetio" 2D01(k) to re~i~e the release of sales offered pursuant 

25 to section 318 2C in f~5cal. years 199~ th~ou~h 1995. ~~ 
, . 

~6 Fed~ral ~fBndants' November 1, 19~5 Report, p. 2. ~he Ka1t 

page 5 - ,XEHoRANJ)OX· J:M StJPPOR'l' OF 
'MOTION TO' fNTOVENE 
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35 

26 

TtaDer Sale, or~ered in fi.ca~ ye~r 1989, 'W05 .ejected ·for 

. ~Q1ea_ \lftC!er Sec:t=.ion l18. ~, Barral Afridavit, paragraph 4. 

Xf the Court ~1n~ that 4e~endanta· rel.ase Df only ga~~on 31 • 

•• 1as.and aale. offered in fiscal years 1991 tbrouqh 1995 

6at.la:riCD the CQUrt'. Sapt~ 13. 1995 Order, 'the Malt TimJ::)er 

Sale (a nOn-?18, pre-fiscal 1991 sale) will not Qe released and 

avar4e4 to the bi9b bid.del:'. w •• t.rn Ti-.ber - At a • .i.n1llua, 

Western Ti~ will be forced to r.~it19_te the ~t~ret.t~QD 

or Sect~Oft 3001(k) under ~ba sh.d~ or the Co~'a apparent 

aOCl'd.scence in derendants' l.n:~erpretat1.on v~ its aept:.eml:Jer '13, 

. 1~~5· 'order •. ,SU. Siarra C::1.uh X. BOX .. 18 V.34 1202,.. 1207 (5th 

C1r. ~99.) (~rece4en~1al effect o~ adver~e judgment iapaired 

aPPlicant" &: interest) - S4e ,lag, '.11K v - Brock, 802 P. 2d 722, 

7~9. (4~' C1.r. 1985) (1ibera1 iDtQrveft~ioft is ~@s~rable ~D 

dispose of .a much of the. controversy invo1ving ,as.~a~y 

il.pp~~1y ~'t\~ecl·porgol\S ac is cc:.patible w.itb., ef'ti.-;iency 

and c:l~e proc:e!:s). 

4. ¥satern Timber's Interest is Ho~ Adequately 
~~esanted by any Existing Party to the Action. 

"The. r:f!qUireJllGnt of inadequac:y of repres~tation is 

·satisf1ed i~ the app~1cant ShQV6 that represent~~~on o~ its 

interests. 'may De' inad.~quate." Sagebrush Rebe~li"oh« Inc. y. 

watt, 71~ F.2d SZS, 528 (9th eire 198~), c~tiD9 smith y. 

PMqil-';-nan,. 651, F _ 2d 1320. 1325 (9tb Cir - 1981).. The bul;den of 

Pilqe (i -. MEMORANOUK :IX StlPPORT OF 
HOTJ:,ON TO :INTERV'PE 

==---.. -:--,--.-. __ ._----------' ... _-'--~ 
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1 September 13, 1995 Ordar and subsequent Orders ~o expl~eitly 

2 require defendant Gli~n ~o release the Malt Timber Sale, a 

3 sale offered prior ~o tha date o~ ~I!!!! enaet::a@.ftt. of 'tho li:m8Z'9oncy 

4 salvage T~ Sale Progr..~n a nat10nal forest in Oregon, in 

5 vb1eh no enc:langered. bird species is known to bA nosting-. 

, Without expand1nq ·1:lle issues in th- case, then, W~8teX'n ~iaber's 

7 interv.ntion will ·significantly eOfttri~tQ ~o £U~1·4evelepmen~ 

8 at' the undaZ'lyln9 factual i8I1U •• in the .,U"t and 1:.0 the just and 

9 equitable adjudication or the leqal quastiOfta preseh~ed_~ 

10 SRangler v. RaldeDa. C,1SV BpA%'d of I4uca'eioD, 552 P.2Cl 13.26, 

11 1~29 (9th ·Cir.'lg~7). Se@L~l$o. HaFb y. Blunt, 140 P.R.D .• 00, 

12 403.n. 3 (W.D. KD. ~9~2) (intervenors' presence will a~d the 

13 court in resa!"irinq issues pre8~ted in ease). This c:ourt ·shoul.d 

14 ex~c:;ilSc its brgad di.sc:reti.on to allow Western Timber to . 

15 inter¥ene permissLb1y. 

16 Sf01!c;LJls:r~ 

1.7 J!'Dr all the f'oregoiJlg' reasons, Western TimlJer''S Motion 

18 to Xnbervene a5 G p1ain~iff in this action 5hould ~ grantsd_ 

19 DATED ~is ~ day of .ov~, 1995. 

20 ftespecttully s~1tted, 

21. SCHWABE, WILL:IAKSON II WYATT 

.2Z 

23 

25 

page 8 - Jl!D!ORAlfDTJK.IN SO'PPORT OF 
MOTION' TO lNT.ERVENE 

BY; 
~.~~cia ost OSB 190253 
~~~~o~an6en, oss # 74159 
Of A~~arneys £o~ In~ervenor 
Applicant Western Timber 
Co. 
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1 Patrieia K. D~Gt, OSS '90253 
. _irk Johansen, aSB #74159 

~ SCHWABE, . WILLZMSOR' " WYATT 
Suit •• 1600-1800, Pacvest eQnt~ 

~ 1211 s.w. Pif~ AvanUA 
Portland, oregon 97204-3795 

4 Telepho~e: (503) 222-g981 

S Of Attorn.ya rar Plaintiff-rn~.rve~a~ 
Weaterft Timbar Co. , 

7 

8 

9 

10 

D TIlE tJIIl:TBD STA'l'BS DZSTlUCT COOR'l' 

PaR TIIB DJ:STlUCT 01' 0RBG01I 

~023/040 

11 

1l 

lfOR'itiWEST FORBST RBSOURCS 
COtJNC:IL. aft oreg'on 
corporat.ion, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Civi1 No. No. 9S-6244-HO 
Lead Case 

13 

lS 

16 

17 

.18 

19 

zo 

21 

24 

as 

26 

Plaintif'f', 

and 

lfBS'l'J:Q(ft TDUSBR CO .. , 
an Oregon corporation, 

v •. 

Pl.intiff­
xntervenor, 

D~.G~~CKKAN, in his eap~c1ty 
ae Secret:.azy of A.g:rieu~ turo ; 
Utra BABBITT·, . in his . 
capac~ty as Secretary of th@ 
.Inter :lor, 

Defendant. 

Paqe 1 ~ COlU'IArNT {PROPOSED) 

CiVil No. 9S-&~67-HO 
Cvn.o~i •• ~ad caGes 

COMPLAlR'l' (P.R.OPOS1!:D) 
(v1o~.t1011 at' 
Pub. L. 104-19, 
Section 2001 (k) ; 
Witbhold.ing of 
Ag'ency Action) 
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2 1. 

3 This 1s an action to ~gDpel defen4~~~ Da~ Gliekman, 

" S8C!retary of Agricult.ure .. to perform the mancl&t:ory duty owed. to 

5 Plaintifr-intervenor under S~ion 3001(k) o~ PUb. L •. ~04-19 

6 (3Q1y 27, 1995) to award and release by September 10, 1995 (45 

7 days a~ter enactment or tbe new law) .11 tl~ S.l.5 o~f.~ed 

R prior to the elate or eJ'Iact:aent. il'l all national forest. in oregon 

9 anc:1 lfas.ll.i.nqeOJ,l, axcept tel: tiabter s.le 1U'Ii.~. -her. ~ is 

1Q direct pbysical e~idence that a threatened or endangere4 bird 

11 species is known to ~ nestin~. De~endant Gliekman i~ not 

12 comp1.Yin~ vith this new la~. Defendant Gliekman do~s .not intend 

13 . to award.' and release e,ny sa.le B~bj.ct 't:o ~i.. law exeept for a 

14 .fev a.les that were offered in t:isc:al year 1990 under 

lS sec:t1cm ll. ·of' ~. L. 101-121 and. ~~ no~ "oceupiedlt by marbled 

16 aurre1d under the Pacific Seebird. Group survey proto¢o~. 

17 . li':taint.if't-'Int~or We$'t:f5Iirn Timber eo. caMS to eompel. 

18 defendant Gliekman ~der 28 U.S.C. section 1361 and 5 u.s.c. 

~9 Sect~on 706(1) to per~orm h1& mandatory du~y to re1ea8~ all 

20 sales subject to ~ecticn 200~(k) by releasinq the Ralt.T~. 

~1 Sale. 

22 .JVRI.~Ic:rIQll Alm VENUE 

23 2. 

24 This ~Durt has jurisaietion over this action under 28 

2~' U.S.C. 5 136:1; (aandaJDQg) and 29 u_s.c. S 1331 (federal. 

26 question). Venue iD ~is 4iatrict is proper under. as u.s.c. 

Page 2 - . COMPLAINT (PROpOSED) . . 
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HO~ 9 'S5 11:01 FROM U~ ~I IT ~U~~N~ U~~ r-n'-' .... ~II;.I. 

1 '1391(e), beeau •• a .Ubstant1al part of the events or omissions 

2 . 91. v1n9 rise to tile claus herein occurred in this district. The 

3 ~lt T~mhQr Sal@, whiCh plAin~iff-iftterv.nor aeks the Court ~o 

4 compel defendant Glickman to release, is located in this 

S dictrie:t:... Plaintiff-intervenor r@g1.d •• in this distri.ct. 

1 3. 

8 Plaintiff-intervenor WeG~ern Timber Co. is an oregon 

9 corporation in the businees of harvosting ana ~oc8ssin9 t~. 

10 Plaintiff-intervenor.was th~ hiqh bidder on the United States 

11 Forest Service M41·t TiJRl)eJ:' Sale otte~ed. February zz, 19~9 • 

12 Under Seeti~n 2001(k) of Public Law 104·19, western Timber is 

·13 statutorily·entitled to the award and release of the ·Malt·T~~er 

14 Sale. 

15 4. 

16 Defendant Dan Glickman is ~e Secretary of 

17 Aqriculture, ·the official in charge of the United States Forest 

18 S~rv~ce. Defeftdant Gli~kMan .is assi9ned ~he responsi.bi1ity of 

19 complying with Section 2001(k) of Pub. L. 104-19 as it relates 

20 to thQ.Fo~es~ Service. 

21 BACKQBOYND ALLEGATIONS 

22 . S. 

23 . On July 27, 1995, the President signed into law Public 

24 t..clw 10.4-19, the :Re::.cb.5ians A~t of 1995. Section ZOOl of this 

25 law cC)nt:.~ins a series of provisions establishinq an "emerqency 

26 sa1v~4:Je ti~J; sa.1.e program. '" subsection {k) di~ects the awari:! 

Paqe 3 - . COMPLAINT (PROPOSED) 
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1 and release of certain previouSly orr.red timber sal.. as 
. . 

2 follow.: 

3 . .. (1) AWARD AND RELEASE REQUIRED. 
NotwithBt~ndinq any otber provisions gt law, 

4 wi~hin 45 days a~ter the date of tho 
enactment of thia Act. the secretary 

5 eor.cerned ahall act to avar4, release and 
permit tQ be completed in riseal years 1995 

6 and 1996, with no Qhan~e in ori9inal1y 
advertised terms, volume., and bid prices, 

7 all timber sale contraets offered or awarded 
:before that date in any unit of the Nati.onal 

8· Forest System or District of the Bureau o~ 
Land Manaq@m.n~ ~ubject ~o Saetion 318 of 

9 Fub1ie taw 1Q1·121 (103 Stat. 745). The 
return of the bid bond of the high bidder 

10 ~ha1~ not alter the responsibility of the 
S~cret.ary·concerned to coaply with thi$ 

11 paragraph~ , 

12 (2) THREATENED OR ENDANGERED BIRD SPECl~S. 
No sale unit shall be re~eased or co=ple~ed 

13 under this subsee~ion if any threatened or 
endangered bird $pecies is kno~ to be 

1.4 nest1nq vi thin the acreage that is the 
8~bject o~ ,the sale unit. 

·15 
('3) ALTElUlATIVE OFFER IN CASE OF DEIAY. 

16 If for any reason a sale cannot be released 
and c;gmpleted under the terms gf this 

l' subeeetion within 45 days af~ar the date of 
the enactment of this 'Act, the secretary 

18 concerned shall provide the purchaser an 
equa~vo~ume or timber; of ~ixe ~inQ and 

19 value, which shall be a~ject ~o the ~eras 
of '!:he oriqinal con~raet and shall not count 

20 aqainst current allowable sale quantities." 

21 6. 

!gJ 026/040 

22 Section 318 of p\ll). L. 101-121 , 103 stat. 7.45 (1989), 

23 rererred to ~ the Rescissions Act, mandated timRer sa1es in 

24 specified vo1umes in fiscal year 1990 in Oreqon and Washington. 

25 The "unit[sJ, or the .·Nat1ona~ Forest System or Distr1ct[s] of the 

26 Bureau of Land Manaqement subject to section 318 of pUblic Law 

Page 4 -.COKPLA:INT (PROPOSED) 
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r-M~"',~c.ttW 

1 ~O.-121 (103 Stat. ~4S)R r.~.rr.d ~o in Section 2001(k) (1) are 

2 the na~1onal fo~est. of oreqon and wash~ton and the BLK 

3 a4ainistrative di.tria~. 1n W •• tern Oraqon. 

4 THE )W,T TIKBf-i SALE 

5 7. 

6 On February 22, 1989, the Forest Service offered for 

7. sale the Kalt·T~ Sale in the ua~a National Forest of 

8 ·Oreqon. Plaintiff-intervenor Western Timber vas the high bidder. 

9 for the Malt T1~r Sale. 

10 8. 

11 On Noveaber 8, 1'89, the Forest Serv1ce a4v1sed 

12 plaintiff-~n~ervenor ~at the Malt Timber Sale had been 

13 considered but rejected for release under section 318(f) and 

14 that ~he Malt Ti.ber Sale had been identified as a sale that 

15 would not be sold. 

16 9. 

17 Defendant Glickman, through his aqents and employees, 

~8 announced on August 22, 1995, that he would not release any 

19 timber sales e~eept· sales sold in fiscal year 1990·unaer 

20 .. Section 318(tt) throuqh (j). Defendant Glickman Cloos not. int@nd 

~1 to release the Malt Timber Sale. 

22 10. 

23 . No endanqered bird species is known to be ·nestinq in 

24 the Malt T~r Sale area. 

25 

26 

Page 5" COMPLAINT (PROPOSED) 
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2 11. 

3 .1.~nt~~f-int.rvenor v~ll be irrepara~1y inj~ed by 

, defendant GliCkman'u failure to award and release the Malt 

5 Ti~ S.1~, .~Gause CoftgTooe has ~an~ad pl.ift~~£f-ift~ATVenor 

.6 an absolu~ and unconditional statutory rigbt to ~he award and 

7 ~el.e ... e o~ t:h:1.s 8ala !!fy September 10. 1995. The comllilled .ff.ct 

• o~ the derendant's Int8rpretetion or sect10n 2001(k) ~8 that 

9 4.~.ndanto i~~RDd ~o rala.s. bV Septewber 10. 1995 1 ... tban 

10 10 percent of the aales Congress ordered re1eased.1n 

11 ·Section 2001(k). P1aiDtift-intarverlor has no adequate remedy at 

12 ~aw . 

. 13 m.IJ!I!I POll ,'LIP 

14 lnwr CLA.%11 POB Bgt.tEE 

lS 12. 

16 (V:1.ol.ation . o.f JI&NIatOZ'l' DQt:.y Owed ~., PlAintiff) 

,17 ~laiDtirr incorporates paragrapbs 1-11 as ir ru~~y se~ 

18 . forth bore.in-

19 13. 

20 Der~ndant has a mandatory duty to p1aintiff-1ntarvenDr 

21 to .award and. re~ease ~ed1ate1y tbe Malt T~ 'Sale, a t~ 

22 sa1e off.g~d prior to July 27. 1995 in an oregon ~ationa1 

23 'Forest_Deren"ant Glic::laliln has fai~ed. to perform. ~his clq,ty by 

24 the September 10, 1995 4ead1ine impose4 by Section 2001(k). 

25 ' 

26 

.' Page. 6 -. ·COMP.tAI:NT (PROPOSED) 
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2 

4 

s 

7 

B 

9 

Patri~i. K. Dost, OSD 190253 
. Kirk .Tohan.,uUl 1 OSB 17"159 
. Sc:RWUB r IfX:LLXAllSON , WYATT 
$ui~.& 1600-1800, paewest cent~ 
12~1 s.w. p.1~~ AYOft~. 
Po~land. oreqon '7204-3795 
~lephone: (503) 222-9981 

o£ A~~orn.y. ~or Pl.inti~f-xntarv.nor 
w •• te%"ft T1JftMr Company 

IN TRB DIlXTSD &TATBS DX:s:l'Jl:IC1' COURT 

pOJt THB D:IS'l'lUCT OF OaBGQlf 

~029/040 

10 HORTII'ifIST FOREST 1I.B5DlJRCE 
COtJlfC:Il., aft Grog-on· 

11 corporation, 

J 
J 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

civ~1 .o~ No. 95-6244-HO 
Leael case 

12 PlaLntiff, 

13 and 

14 lIUTJIlUt' 'l:DtB8R CO., 
aft ~on ~orporat~on, 

··15 
Pl.aj,n~irt-

.16 ~n~~ 

17 v. 

18 . CAliI' ct.:r.eJ:XAJr, . .in his c:apaei ty 
as :$ecretary. o~ AgriCllltu.rC!; 

19 .. BROca BABSrrr, in :his 
capac;:i ty as Sac:o.reto.ry ~f' ~e 

:10 J:ntClJ;ior, 

Zl Defendant. 

aiv~1 .0. 95-~2~7-HO 
Conso~idated Caaos 

KOTXOII TO CLMUF1C OaDBR 

22 Purauant to Federal Rule of Civil Proced~e IOCa), 

23 plaiBt1ff-~ntervenor Western Ti~r Co. mOves th1~ Court for i~s 

24 Order.clarlfyinq its Ord~r of ·September 13_ 1995.and subsequent 

;lS orders. to "req...l;re 'Cle~~dant Glickman t:.o J:'al,ease tbR JIIa.1t '1'imber 

36 Sale. 

~.-- .. ' 

' ... - ....... -.---.... 
~-. 

.... __ ._----
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1 PatricIa M. noat, 058190253 
, It,irk JOhanean, OSB #74159 

2 'SCRWA8B, W:ILLl:AKSOli • WYA.'rl" 
SUites lfiOO·1RDO, Pacvest e.n~.r 

3 1211 S.W4 Fifth Avenue ' 
portland, O~egon 97204-3795 

4 Telephone: (503) 222-9981 

I4J 030/040 

5 Of At~grneya tor Plain~iff.Intervanar 
Weatarn '1'iml::ter company .. 

7 

8 

9 

Dl TBB tnf%1'BD S'.t~TE$ D:lSTlUc::T COURT 

FOR T.H2 DISTlUCT 01"' 0REG0Jf 

10 JfOkl'IIQST POQST' RESOURCE ) 
cotnfen. an' Oreqcm ) 

11 eo~ration, J 
) 

, 12 P10intiff I ) 

) 
13 aDd ) 

) 
1.4 WEftDlf Tnmu. co _ , ) 

an oreqOft corporation. ) 
IS ) 

P~a1nt1rr- ) 
16 , lnt:ervcmor,) , 
17 v- ) 

) 
18 DAN GLICKMAN, ill his: capacity ) 

as Sec:ret,ary of, Agricultqre; ) 
19 BRUCB BABBITT, in h~s ) 

capacity .s, Secr,etary of the ) 
20 rnt@rior, , ) 

) 
2~ Defendant.) 

2:! DlTl\OJlUeTl:O! 

Civi1 Na. No. §S-G244-BO 
Leac1 Case 

C~vl1 No. ~~-6Z67-HQ 
eoftGolida~ed case. 

MEKORAlfDUII :or SUPPORT OF 
KOTIOlf TO c:LAlU;FY OROBR 

23 Plaintiff.int~enor Western Timber Co. was the hiqh 

24 bid~er, ~o~ the Malt Timber Sale, a Uni~ed sta~es Forest Se~ice 

2S s~1e off~ad.,,' Feb:I:"Uary 22. 1'89 in an oregon national forest and 

26 in wh1~ no" encla.nger~d bi~d, spacies is kno,,",n to he nest:il'Jg. To 

Page 1 - HEHORANDUK %N SUPPORT OF 
,~KO'l,'XON 'TO Cl.AR.XFY' ORDEa 
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1 date, . defelidant Glickman has failed to releas~ 't.he Malt. Til!llber 

2 . Sale for avard. to Western TiJlll)er CD .. , as required by 

l Section 2001(k) or the Federal Rescissions Ae~ of 1995. 

4 

5 S'rulKtNT OF FACTS 

& on FebrQary 2Z, 1989, the un1te4 states For •• t Service 

7 offered ~or gale the M41t T1aber Sale in the u.pqga Xational 

8 Forest ·0£ or09on. Berr.l Art'tdavit, paragraph z. western 

9 Timber Co.. vas the hi9h bidder for the "It Timtrer sale. Rarra1 

1.1 Award of the sale va., however, enjoIned l:ry the 

12 . ~~a1:tle Auciy,bpn Sos:iet,J:...v.... Robertson case. After· enactment of 

13 .. S~ion 31.- of Pub. L. 101·121,.103 Stat. 745, (198'9), the Malt . "" 

14 Ti~.SG1e ~8 e,onsidered bqt re'ected £0. release ~n ~~&cal 

15. year, 1'90. Barral Affi~avit:., para.,raph 4.. On lfovaabc¢ 8,1989, 
'. "1 

. 16 . tha I'CtX'.8~ Se~ice a.~v:l.5ed Western Timber CQ. that the ~1t 

17 Timber Sa~~ .bad ~en . rej.ect:.4 far r.:tlRase under Section 318 and 

19 i~ VOQld not be so1d. H~al Affiaavit, parQ~aph 4. 

19 No. ~nda:nCJerecl ·I:a~rcl species is known to !:Ie nesting in 

20 : 't:he Ila,l.t Timbcsr sa.l.~ ara&. Ha:n:'al Aff':i.clavi.t., pCl~a9X'aph s. 

21. 

otl . .]"'ll.y 27, .1995 I .Presi.en~ Clinton ==,i9fted intQ law 

23 Pub. L ... ~O"-.1~, the Rescissions Act of 1995. SeC1:iQn 2001 of 

24 this ~aw.con~.ins. ~ .series of provision~ establishing an 

ZS -emergency Ga~vage't~ sale p~oqram.p S~bsection ,(k) (1) 

Page 2·": MEMORANnOH ZN SUPPORT OF 
IIOTZOH' .. 1'0 CLARl:FY ORDER. 
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1 dirGet8 the award and release of certain previously-orfered 

2 timber saloa a. follo~B: 

4 

6 

7 

8 

9 

10 

11 

"AWARD AMD RELEASE REQUIllBD -­
.otwithstan4in9 any other provision or·lav_ 
vit:b.in 45 daya a:rt:.~ tho 4;ate o£ the 

. enactment ot this Aet, the Secretary 
c:oncernecJ Chall act to avard, release, and 
~i.t to bit completec:l tn r:1.cal years 1995 
and 1996, ~i~ ne eh~go in $rig1nal1y 
advertised terms, -"glUlDe., and bid price.; 
a~l t~r 8.1e contracts offered or a.arde4 
befo~ that .. te in aftf .an1t of: the JfatJ.on~l. 
Por_t Bystea or dic~.1et f)~ the Sqr • .,Q o£ 
LarlcI xan~t subjec:t to S.ction 318 of 
Publ:1c LaW 101-121 (103 s~t. 745). The 
~et~ or ~e bid boQ4 of the hi9h bidder 
sba11 n~ alter the ra~ponsibi1i~y of the 

. Sec:rat:.u:y .. c:onc~fted to cOliply with tbis 
paragraph." 

12 Thi~.e~~t·has ·1nt8rpreted Section 2001(k) ~o reqqire datendaftt 

13 of the Uhi t~ states ·Forest 

14~ervi~, toawcu-d 01:: release a11 timber cal •• o~r.ered..' prior to 
1S the Ju1r 27, 1995 enactment·or s.~t:1~n 2001(k) in a11 national .. ", ': 

16 :terests.in eraqon. 'and Washinqton. in which no and:u,q"~E!d bird 

18 

·19 prior to.tbe July 27, 1~~S enactment or sec~ion 2001(k) •. No 

20 enda,n9fjU'ed bird species is known to be nestinq in the Ma1t. 

21 Ti.mbezr.Si\lle . area. , Harral Arr1davlt, paragraph 5. P1ainly,' 

22. sec;tion ~OO;(k) requires defendant GliQJaDan 1:0 release t.h~. Malt 

23 .'l'~ Sille.· 

24 . DefenQant G1ickman'S response to the Court's 

as october 17, .1'95. Order to list 0511. pre-l'iscal year 1991. sales 

~6 subject.to ~elease under· the Court's September 13, 1995.0rder 

Paqe 3 - ... KEIfOlU'tNOOM IN SUPPORT OF 
. MO'l'ZOR TO qA'RIFY ORDER 
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1 fails to ~.a.e the Malt Timber Sale as a sal. that vill be 

2 rolea .. d. D.£ondan~ Q11ckaaft clearly ~ge8 not in~.nd to release 

J the 'Malt Ti1lbet' Sale, despite the provlsioftg of Section ;ZOOl(k) 

" and ~e COUrt.~1IC Sep'teaberiJ, 1995 Ord£!:. "estern Tiliber Co. 

S tbarerore requests 'that ~R Court elariry its Sept~r 13, 1995 

(; Drde;r', ~d. .ubsequen~ Orders to expl.lcit1y require de~end.allt 

7 Gl1.ckllan 1:0 re~ea.e thA Jlalt Timber Sale. 

8 mGWu-
, Section 2D01(k) raqair_s derendant Glickman to ralease 

10 ,the Mill~ T~~, SUA ~o WD.~ Ti.mJter Co., tbe h:1Vb tl1c1d.er • 
. . 

11 Defendant Glickman bas re£used to do so. For these reasons, 

12 

13, 

14 

'15 

16 

18 

19 

20 

21. 

22 

24 

25 

26 

"Westetn Timber. co:. 'r~spae1=fu~ly ):'e~eets that ~e Court ~lilrJ.fy 

its ~~~r,13_. 1995, Order ana subsequent Or4e~. to exp11ci~1y 

require ",~~endant C:~i~n ~o ~elease the "It. Th.~ S.~e~ 
'," . '. 

,DA~ thia ~ day of November, 1'95. 

Re.pectfu1~y c~~t.ed, 

SCHWABB, WILLXAMSOll , WAT'l' 

By: 2 
pa~iIl Jl~SB #90253 
K~rk 3~sen, eSB # 74159 
~orneys for 
Pla1ntiff-lnterven~ 
Western T1mbQr co. 

Paq@ " - MEMORANOOM 'xx SOPPOM OF 
KOTION TOCLARXFY ORDER 
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1 

2 

1 

4 

5 

7 

8 

9 

10 

11 

130 

13 

14 

1S 

16 

17. 

18 

19 

30 

21 

22 

23 

IN THB mUTBD STATES DISTRICT CO~ 

FOR THE DISTR%C1' OF ORECOII' 

HORT.HWEST FOREST RBSOURCE ) 
mmrCl:L; an. Ok'egon ) 
corporation, ) 

) 
Pl~1nt~r~, ) 

) 
aM ) 

) 
QSTEIUt TI:KIIER CO., ) 
an Or89OJ'l corporat.ion, ) 

) 
Plainti~f- ) 
Zntervenox ) 

) 
v. ) 

) 
DAN' GL:tCKMAB. in his capac;;:i ty ) 
as SRcret:ary of .gr.ieultllrl!!; ) 
BRUCE BA&sITT, in his ) 
capaoi ty ali Secretary of the ) 
In~criorr ) 

) 
Defenaan~. ) 

STATE OF O~GON 

County of Washington 

) 
) SG. 
) 

Civi~ No. No. 9S-6Z~BO 
Lead CaSQ 

C1vil NO~ 95-6267-HO 
Cabca1iaa~ea cases 

APFtDAnT 0," 
"ENE~ 

24 ~, GENE HARRAL, being first du1y sworn qepose an4 say 

25 as follows: 

26 
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1 1 .. I aa the Assistant Secretary of Western Timber 

2 eo. :I make this AtftdAvit in ,upport. or western Timar CO.'s 

3 aotion to int~ene and motion to clarify order. 

2. Att.~.d as EXhib~~ 1 to ~h1s Afrid8vit is a true 

5 and c:orrect copy at. the ti.mber sale prospectus for t:.he Umpqua 

6 NG~ional Porest "olt T~r Sale, arrere4 Februar,y 22, 1989. 

7 3. Westarn Tiaber eo. va. ~e b~9b bidder for this 

9 4. Attached as EXbiblt 2 to thia AffidaY~~ is a true 

10 and ~orreet copy of a l&tt~ to Weste.n Ti~er Co. from 

11 Kenneth K. Jensen, contracting offioar for the united states 

13 . S~l. ~ad been rejected f.or rellaase under SectioD 318 of Pub. 

1" L. 101-:.121, . and would not:. b. 8014. 

15 s. TO the be£'t. of Western Tiuer co.'. knowledge, no 

16 .end~BX'ed bird spec:.~G~ are knvwn to be ne:iiting 1n the Mal. t 

17 . Timlaer Sa~e area _ T~e Forest Service h~s never ind1.cated. to 

18 .We~O,rn Ti~ eo • .'that enclaJ'lgered bird apec;;i.es are nesting. 1.n 

19 ~e Mal~ T~er Sale area. 

20 

21 GBNE HARRAL 
STATE "OF oIt£GoN ) 

22 ) SQ. 

24 

25 

26 

County of washington) 

This inst~nt·was ac~ncwiedge~ ~efore me this, 7~ day 
·of Nov~r~.19gS, Py GENE HARRAL. ASQ~stant secretary of 
WESTERN TIMBER 00. 1 an Oregon, corporation. on behalf of the 
corpo:ra~ioh • .. L . 

. .Jt.<.nt;, 'i' \J~.~ ITW c:..fJ 

_ 
O~CI"LSEAL. f :NOTARYUBL"IC J!'OR OREGON j. 

, . D~A..SU~i<C71· My Commission ~ires: Ij~ 17 
. '. ~'~~ARYPU9LIC·()"ECoN i oI;O"'~ .. r · 

. . COM~ISSION N9J12101n ~ 
-~ ~~~~"""G!INIl7 

.,..-.- . 
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t'DIBSR SALS PRClSPFCnlS 
U.pqua llaUCEUU. Fonts" 

Malt ~ Sale. t111.~ IWtpI." bi&ti!'.iet. 27812 T~Uer T~ IUpwQ. T11lee-, 
Douc1a:J. c.;,.~, Ofttcen· 

Onl. Mpl ~ 2I'.Ucrft&l. Fat"'II~n:.. ao- 108. 2900 M. W. Ste.,," Parlnray. 
Ros.~. ~ ... 1!.c~ 2.1. 1969. l:CO P~ •. 
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@036/040 

a 
as 

~'Rat": s.., 2~-17~ Iti.lIpaiJ:I~ ,...,.t nate! 0c1=ber 31. l"~ 
~~. ~te:~. 'tbe ti.leowrt raUl ,r,&,;U be -wUed :0 tile ~:Ltl PA~s 
au~' to ~ll~ 8dle!c1\&lO: -

, , . , 

atsJ.e=a .' .' 
Douslas-ru 
"0-=', 
CcaU.rC"'CU& 
Spad,es' 

Bi.~ ~~:. 1103.200.00 ~ Pert'ol:'SNl~ ha4J Sll-7;OOO.OO 

Spad...!:.i.eG ~: ~~~,..s._ .5.J,.... Xi_ 

ReM ~let1cm Date; .m~ lQl 1.»0 &rad. No:t • ..m 
~ BliJad CrriL"tIa: ~11$6 "II~ 1m2 Tewpu. U? RQd4ra: ~ )Ij.. 
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~ c-lS ~""F:i.r Ul:d.t .~ ~~,C~ 
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'! __ Ptr 
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13 

q 
50 

5 
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4 

Utdt AC1'e1I l:§2 
IiQ 
"9 t '-"\ 19 .lJ63 10 '+ 1.3 
10 ~ 150 Ei 9 20 
U '281 ... ••. 23 
12 \. .,.."", 34 1.290 3~ ,1.53 Zl 
13- 5 170 5 '6 -_ .. 
1'J e 238 u. 

:; 
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31.. ~ ~~~Ao..\ "~$ 
Exhibit 1, Page 1 of 1 
Page 3, Affid~vit of Gen~ H~ral 
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AaftetAWN 

-
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U.S. DEPARTMENT OF JUSTXCE 
ENVIRONMENT AND NATURAL RESOURCES DIVISION 

G~RAL L7TlGATXON SEC~ION 
GOl PENNSYLVANIA AVENUE, N.W. 

WASHINGTON, D.C. 20004 

FAX NUMBER (202) 272-6817, 6815, 5775 
CONFIRMATION NUMBER (202) 272-8056 

I4J 0011015 

PLEASE DELIVER TO; 

To: Don Barry 
Bob Baum 
Dinah Bear 
Ted Boling 
Peter Coppelman, 

Lois Schiffer, 
Jim simon 

Mike Gippert, 
Jay McWhirter 
Tim Obst 

T.J. Glauthier 
Jeff Handy (503) 
Nancy Hayes 
Elena Kagan 
Don Knowles (503) 
Thomas Lee (503) 
Karen Mouritsen 
Roger Nesbit (503) 
Chris Nolan 
David Shilton, 

Al Ferlo, Anne 
Tom Tuchmann(S03) 
Sue Zike (503) 

NUMBER OF PAGES: 15 
DATE: November 9, 1995 

208-4684 
208-3877 
456-0753 
5~4-423~ 

514-0557 

690 -273 0 

395-4639 
326-3807 
208-5242 
456~1647 
326-6282 
721-1117 
2l9-l792 
231-2166 
395-4941 
514~4240 

Alroy 
326-6254 
326-7742 

~ROM: Lisa Holden, (202) 272-4698, as o! ~~/13: -8063 

MESSAGE: NFRC v. Glickman: Attached is Federal 
Defendants' November 8, 1995 Compliance 
Report that provides information on the award 
and release of FY 1991-1995 sales. 
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1 KRISTINE OLSON 
United States Attorney 

2 888 SW Fifth Avenue 
Suite 1000 

3 Portland, OR 97204-2024 
(503) 727-1008 

4 
LOIS J. SCHIFFER 

5 Assistant Attorney General 
MICHELLE L. GILBERT 

6 EDWARD A. BOLING 
U.S. D@partment of Justice 

7 Environment and Natural Resouroes Division 
General Litigation Section 

8 P.O. Box 663 
Washington, D.C. 20044-0663 

9 Telephone: (202) 272-6338 

10 

11 
IN THE UNITED STA~ES .DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

12 
NORTHWEST FOREST RESOURCE COUNCIL, ) 

13 ) 
Plainti£f t ) 

14 } 
v. ) 

15 } 
GLICKMAN, in his capacity } 

16 a.s Seoretary of Agriculture, ). 
BRUCE BABBITT, in his capacity ) 

17 as Secretary of Interior' ) 
) 

16 Defendants.) 

------~--------------------------} 19 

Civil No. 95-6244-HO 
(lead case) 
Civil No. 95-6267-HO 
(consolidated case) 

FEDERAL DEFENDANTS' 
NOVEMBER 8, 1995 
COMPLIANCE REPORT 

Pursuant to this Court's October 17, 1995 order, federal 
20 

defendants hereby file a second progress report describing 
21 

actions taken by the U.S. Forest Service and Bureau of Land 
22 

141 002/015 

Management to award and release timber sales that were offered or 
23 

awarded between October 1, 1990 and July 27, 1995 and within the 
24 

$cope of this Court's September 13, 1995 Order. 
25 

Attached is the Seventh Declaration of William L. Bradley 
26 

and Fourth Declaration of Jerry Hofer updating the Court on the 
27 

FEDERAL DEFENDANTS' NOVEMBER 8, 1995 
28 COMPLIANCE REPORT - 1 
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1 actions of the Bureau of Land Management and Forest Service as to 

2 these timber sales. 

3 Dated this 8th day of November, 1995. 

4 Respectfully submitted, 

5 KRISTINE OLSON 

6 

7 

8 

9 

10 

11 

13 

15 

J.6 Of Counsel: 

17 JAY MCWHIRTER 
Office of the General Counsel 

United States Attorney 

LOIS J. SCHIFFER 
Assistant Attorney General 

M~E L. GILBERT 
EDWARD BOLING 
United Statee Department of Justice 
Environment and Natural 

Resources Division 
General Litigation Section 
P.O. Box 663 
Washington, DC 20044-0663 
(202) 272-8338 

Attorneys for Defendants 

18 United Statee Department of Agriculture 
Washington, DC 

19 
KAREN MOURITSEN 

20 Office of the Solicitor 
United States Department of the Interior 

21 Washington, DC 

22 

23 

25 

26 

27 
FEDERAL DEFENDANTS' NOVEMBER 8, 1995 

28 COMPLIANCE REPORT - 2 
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KRISTINE OLSON 
Un1~ed St~te5 AttQ.noy 
AS8 S.W. Fifth Avenue 
suite 1000 
Portland, OR 97204-Z0~4 . 
Te1epbone: S03-7Z7-~OOI 
OSS #73254 

LOIS J. SCHIFFER 
Assistant Attorney General 
WSLLa D. ·BTJRCESS 
M~CHELLE L. GILBERT 
ANDREA L. BERLOW3 
EDWARD BOLING 
u.s. Department Qt Justice 
Enviro~ment and Natural ~e&ouroes Oivigion 
Genera1 Litigation section 
P.O. Box 663 
Washington, D.C. 20044·0663 
Telophone: 202-272-6217 

IN THE UNXTED STATES DISTRICT COURT 
FOR THE DIS~RICT O~ OREGON 

NORTHWEST FOREST RESOURC~ COUNCIL, 

Pla.intiff, 

___ 141 0041015 

) 
) 
) 
) civil No. 9$-624'4~HO 

v. 

DAN GLICKMAN, in n1s capacity as 
SeQ~etary.oi A9rioul~~~e, 
BRUCE BABBITT, in bis capacity as 
secretary of Interior 

Defencla.nts. 

) 
) 
) SEVENTH DECLARATION OF 
) W::ILL:IAM L.BRADLEV' 
) 
) 
) 
) 

--------------------------------------) 
:I, William L. Bradley 4g he~eby depoae and say that; 

1. My name is wiLliam L. BraQley~ I nave prev1ous~y 

prepared a declara~ion for this case_ in Which I described my 

pOSition with the BQreau or,Land Manaqemen~ (5LM) and the nature 

of my responsibilities •. 
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2. . I am fo.miliar with the Rescissions Act, Public Law 104-

11) (109 Sot:at. 1.~4), inc1uding 't:he prov1si.on$ regarding "Award. anc1 

Releaee of Previously Offere~ and vnawarded Timber Sale 

Contr~ots," Section a001(k). 

3. Xn my fou~th Gnd fitth declarations to the court, 1 

providea two tables showing the status ot BLM sales which are 

covered under Bection aCC~(k}. I a~so Qescrlbe~ the process used 

by the BLM to award these sales or portIons of sales. 

4. This declaration is beinq filed to upda~e the court on 

the statua of these sales. As 1n my previous aeclaratlons, I 

have attached Table 1 whioh shOWG the status of salas covered by 

Judge HQ~anls Ootober 11, 1995, or4er and Table ~ which shows the 

D~a~us of sQo~1on 318 aales which were ~ubject to s90tton 2001(k) 

of Public Law No. 104-~9. 

X declare under penalty ot perjury that the foreqoin9 is true and 

correct. 

necuteCl at portland, oregon, on ~k, .2; If,S-

SEVENTH DECLARATION OF WILLIAM L. BRADLEY, page 2 
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TABLE 1 

SECOND Bt .. WEEK.LY PROGRESS REPORT· BUREAU OF LAND MANAGEMENT 

CURRENT 
SALE NAME PURCtiASER 

91 lOWER DUDLErSSUMMIT BOISE CASCADE 
91 MILl...ERS VIEW DR JOHNSON 
ANOTHER FAtRVJEW DOUGLAS CO. FP 
BArrLEAA£. ~SERVAnON RANCH 
BIRDSEYE ROGUE CROMAN 
CAMP 11MBER PRODUCTS -
CAT TRACKS SENECA 
CHERRY TREE. PLUM HlIU-OAKES 
CORNER SOCK ILONEROCt< 
CRAZY8'S iClR 
OAFFrDORA SCOTT 
DEAD MIDDLEMAN DR JOHNSON 
OeEPCReEK CLR 
GOLDEN SUCKER ROUGH & READY 
JEFFERS REVENGE . LONEROCI< 
UCKU !WESTERN 'OMBER 
l08Sl'ER HILL SCOTT 
LOST SOCK lONE ROCJ( 
MART1:N POWER ROSBORO 
NORTH FORt<. ct-lETCO CLR 
PARK RtDGE BASIN iHUll-OAKES 
PQNDVIEVV ItJR JOHNSON 
PP&J BOISE CASCADE 
ROCKY ROAD THOMAS CREEK 
SHADY TIMBER PRODUCTS 
TOBEWEST HULl-OAKES 
UGLY ECKt.EY LONE ROCK 
[WREN 'N OOU8T SCOTT 

TOTAlS I 

ORIGINAL 
VOl. ORIS. 
(MBF) ACRES 

2340 71 
3663 53 
4SB9 53 
1205 44 
3876 671 
7127 548 
472 45 

1039 10 
1721 52 
3957 14Q 
4654 81 
7154 197 
3120 ~O 
4367 160 
3914 74 
811 ::218 

8471 211 
35!16 47 
966Il 127 
7372 267 

1 2711)1 34 
4m- 84 
6387 269 
1574 23 
7635 ~ 
4807 78 
5815 217 
8803 163 

125823 4661 

SEE#1SELOW , 

T I; EIIRDS 
NESllNG STATUS 

MM oce. -"',2 

. 
MMOCC .• #4 

MMOCC. ·11 

MMOCC. -#2.357 

SEE 12 
BELOW 

AFfECTED 
VOL{NBf) 

312[) 

1050 

1070 

4937 

I 

11)1871 

SEE 13 
BELOW 

REMAmING 
vot..(MBFJ 

2340 
3863 
4589 
1205 
3876 
7127 
472 

1038 
1721 
3957 
4654 
7154 

0 
4367 
39104 
811 

&t71 
2536 
9668 
i)3()2 

2710 
en 
63B7 
1574 
7635 
4807 
Sl15 
:3$6 

11$36 

SEEt4eElOW 

STATUS 
Executed 
Executed 
Execllte<i 
ExeoJte(l 

ExeMed 
Executed 

Awarded OdCIber 26. 1995 
executed 

AWirnled ~ber28, 1995 
Awarded October 26, 1995 

Executed 
Executed 

Salewil not be awarded 
Executed 

Awarned OcttJber 26 1995 
Execdled 
Executed 

Awarded October 26. 1995 
Executed 

Awanled Octcber26 1995 
ExeoJted 
ElceCtIled 
Execule<l 
Exec:t.rteG 
ExecU'ted 
EXecut~ 

Awaroed Odober26 1995 

1. Information regarding the sIatus of threatened or endangered nestiDg to'ds. MM ace, :: marbled mumW OCC\Jpancy; ., = sale unit number 
2. The votllme contained In wds witn marllled mUJTeIet occupancy. This is thevoDume which is stlbiect 10 sec. 2001(kJ(3) of Public laW 104-19, 
3. The original sale ame minus tie wlull1e oontainecl to occupied units. This is !he wNme whim was awarded. 
4. Executed = safe ODnflact has been awaJded, accepted, and appoved Aooepted = purchaser has signed and rebrmecllhe ClOntract 

t .. 
~ 
[ , 

, 
I 
{ 
[ 

\ 

.... .... 

I§I 
o 
o 
0) 

"­o .... 
01 
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TABLE 2 

SECOND BI .. WEEKl Y PROGRESS REPORT· BUREAU OF LAND MANAGEMENT 

CURRENT 
SALE NAME PURCHASeR 

88 BLACK JACK WEYCO 
90 PITCHER PERfECT THINNlNG SWANCO 
190~OUNN HULl.-OAKES 
BEAR AIR MURPHY TIMBER 
IBIGWINOS Sf'ALDING 
C.'WTON CREEK II DOUGlAS CO. fP 
CHANEY ROAD LONE ROCK 
HOXIEGRIFAN CROWJl 
IS!JMMIT CREEK SCOTI 
i§..~INGLOG THlNf'lING SWANCO I 

: 

rr EXAS GULCH DR JOHNSON 
~PPE~ Re.lHAVEN BOHEMIA 
r-N\ifITS END " SENECA 
YEll.OW CR. MIN. scon 

TOTALS 

OIUGINAL 
VOL ORIG. 
(MBf) ACRES 

6863 98 
2438 180 

10646 142 
11564 201! 
~ 236 
3440 47 
3800 75 
28091 255 
7910 126 
1542 95 
i212 119 
1796 ~5 
t097 38 
7080 141 

74061 1796 

SEE 11 BelOW 

T&EBIRDS 
NfSTlNG STATUS 

MMClCC. ·"2 
MMOCC •• f12 

I . 
i 

SEE #2 
BELOW 

AFFECTED 
VOL(MBFt 

5264 
4617 

9881 

SEE~ 
BELOW 

REMAINING 
VOLtMBF) 

6a63 
2438 
5382 
6947 
686d! 
3440 
3800 
2BD9. 
7910 
1542 
6212 
1796 
1097 
7080 

64180 

-' 

1. InfoJlllation regatd'flg the st2Ius of Ulreatened C)f eneansered nesting birds. MM oce, = roolt4ed mLirrelet CCCltpaRC'(. ,:: sale unit Itumbel" 

SEE #4 BElOW 

STATUS 
EXECUTED 
EXECUTED 
EXECUTED 
AWARDED 
8CECtITED 
EXECUTED 
EXECUTED 
EJ<ECUTED 
EXECUTED 
EXECUTED 
EXECUTED 
EXECUTED 
EXECUTED 
EXECUTED 

2. The vofume comaiDEd In unils with marbled munElef OCClUpancy. This is the volume wflldl would be subject to SEC. 2001 (k){3) of Pu.1lic law' 104-19. 
3. The original safe votmle minus the volume contained in OCClIpied urits. Ttlls is '!he volume ...meh wiR be aw.:rded. 
4. Executed.: sale con'.l'ad"as been av.'afded, accepted. and applOVed 

t ... 
( 

c , 

~ 
e 
[J 

J ::; 
t 

') 
[ 

" 

{ 
( 

~ 
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Kf(.IST:rNE OLSON 
united Sta~es Attorn~y 
BBe SW Fifth Avenue 
Suite 1000 
portland, OR. 97204 ··2024 
503-727-1008 
OSD # 732S4 

LOIS u. SCHIF~ER 
Assis~ant Attorney General 
WELLS D, BURGBSS 
MXcaBLLE L~ GILBERT 
ANDREA L. BERLOWE 
BOWARD BOllING 
U.s. DepaJ;"tment:. of Justice 
Environment and Natural Resources Division 
P.o. :Box 663 
Wash1ng~on, D.C. ~02-272-G~~7 

IN THE UNITBD STATES DISTRICT COUR.T 
FOR TUB DISTRICT OF ORBGON 

NORTHWEST FOREST ~ESOURCB COUNCIL, 

Pl~j,ntiff, 

v. 

DAN GLICXMAN. in his capacity as 
Secretary of Agriculture, 
BRUC~ BABBITT. in nis capAcity as 
Secre~aryof ~he IntArior 

Defen(Jante. 

) 
1 
) 
} 
) 
) 
) 
) 
) 
) 
) 
) ______ --____ * __ ~ __________________ ------..... __ l 

C1v~1 No. 95-6244-BO 

FQURTB DECLARATION or 
JERRY L. 'HOFBR 

I I Jerry L. Hofer. hereby aecla:ce the fOllowing to be true 

and correct.: 

~. I have previously fl1ed declarations in this ~.~e pUtt1ng 

forth my 61xpe::t::":i.once and. qualifioat!.ons wit:h ~he United Sta.tes 

Forest Service. 

DEC~TION OF JE~RY L. HOFER 
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·SENT BY: U...:n.JI\.. VU\.J. 1'11''''· .- . 

2. On October 30. 1995, Jay M~Whir~er'B Second Oeclaration 

included a report descr1b1ng ~he scatus of 33 timber sales in five 

separat:.e categod.es which are subj eet to the court:.' 511 Order of 

October 17. ~P95-

3. As required by th~ COUl:'t'g October 11, 1995, Order. I 

have updated the October 30 f lS~5, status repo~t. It is a~tached 

herewith as B~ibit 1. 

4. The only ~hange ~n status is that Nicholson Salvag~ 1 on 

the Okallogan Na t ional Forest was award.ed to Vaagen BrOS. on 

NoveuWer 3, 1"5. 

I Cleclare under penal.ty of perju:ry that the faregoin51 i.s true and 
c:or,:reet: • 

Exe~ced at Portlan~. oregon, on NQvembe~ 8~ 1995. 

DUCLARATION OF JSRRY L. HOFER PAGB 2 
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~t;;N ... tsY: .1..1. - U' LJ<J ... - UU-1. "'... -
__ I ....... __ -- - - - • 

s~~s AS OF ~1/oa/95 11:30AM . . 

R6 RXPOltT: 

1_ 

ill. JOHN 

UPltC Jf. .. .,.cu.%CKM&l! 
95-'2-4.4HO 
'S-f:267HO 

DISTRIC'!" OF CRmGON 

ACT.IONS 1'Adlll TO AliARD OR RELEA$15 SALES OPFERED OR JOO:\Rntm 
~£N OCTOBER L, ~~~b AND ~~ ~i. J9~5 

W7N :l, ROO MBF 

HIGH BrpDER 

liOFFMAlIl/WRlGMT HO'l'ICS 'rO PART:rgS IN OlUC . 
vrl LOll. 9~·1121AS, 
OISTR1CT O~ OR. 10/1'/~5 

OP' :J:m'BHT TO A~ ON' OR 

lI...F'rGR ~TOBBR 30 .. 1995. 
Lln"'I"2R SENT TO HIGH amen 
10/30/95. 

LODI3BlPOLB WIN 2,200 Ie, DAW NOTIce TO ~~IES IN ~ 
~ rDU. '2 -1121AS, 
~ZST~tCT OF OR. ~O/1~/~~ 

Oi". !pormr.f "l"O A~ ON Ol\ 

~TBa OCTaBRR 30. 1995 
L2T~B~ SENT TO KtGH BIDDIR 
10/30/95. 

3. YCSS 

4. WILLY 

WIN -: ,100 MSP BOXSP; Cl.S~R HO'1'ICEI "1'0 p.A.RTl9:S IN Ql'ilB.C 
v, lQWB • .9::i1-U.:U.AS. 
DIS~~CT 0' OR- 10/19/$5 
OF un'$n TO AKJUQ) ON OR 

llPTli:R O~RIZR ~ o. 1 9 J!O : 
REGIONAL FORESTER 
DtSMlSSED AD~NISTRAXIVE 
APP~S 10Il5/9,. LETTER 
SB~ TO ~ZGH n%~gSR 
l.1'J/30/515. 

aoISR CASCADE' NanCE TO PARTIBS IN 9!RC 
.lL. ;.o~, '2 -l.JZ~A::I, 
DI~TR~CT OP OR. ~O/1g/95 

Of INTEN',I' TO AWAlm ON oa 
AP''I'RR OCTOBSlt 30, 1995; 
REG%~ FORaSTB~ 

nlSMISSgn ~NrS~~!~ 
AJi'P'BALS 10/.25/95 _ LE'M'IR 

ixh~bit: 1 t.o .mrmy L. HOE'RR. FOC'RTH DECt.MATIOlt PAGE 1 
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~L:.nl U.l-
~ ............. - -_ .. - _.-

s. wtN '.400 MaP 

fl. WIN 5,800 =1" 

7. ii:l:N 5,300 

DAW 

SENT TO HIGH aIDD~R 
:1.0/30/95. 

~011/015 

NOrICE TO P~TlES ~M Q6E& 
~~. 92-1~~lAS, 
o~s~~ O~ O~. 1o/1'1'~ 
Oli' :tN"rENT 'l'O AWARD ON OR 
~R OCTOBER 30 1 1995; 
RtGIONAL PORISl'ER 
gIsmISSJ;g Atlml)ll:8TIUU"lVll 
:Al"PlULl.9 :l.0/2S/95. L8~~ 

SENT TO HlGH BIDDEII, 
~O/JO/95. 

troJr'FldN>l/WRl:flRl' NO"r:ICI!: '1'0 5'~'rl:SS :!N QeS. 
y. LOW£. '2-11~lAS, 

DISTRler OF OR. 10/1'1'5 
OF l:!r%'RNT '1'0 A'GWU1 OR OR 
~BR QCTOBBa 30, 1'~5. 
U='!"n:g, s~ 'I'O HIGH B:tnnl!a. 

scor:r 

10/30/'5-

NQTl:CS TO WlATX:Ke J:N ~ 
v_ ~. 92-1~~~AS, 
gtS~~ oP OR. 10/19/'5 
OF !'NTHl'l'I' TO ,NIIARJ) ON Oil 
AFTER OCTOBER 3D, l'~5J 

PBGl:OI.O..L FORES".rnR 

DlS~SSJD ADMcrR1STRAT!VZ 
APPEALS 10/~s/9S. LSTTBR 
SENT 1'0 HIGH B:IDtlKR. 
l.oI30/U. 

1.1 _ AWMPEp SALRS mIQlNED OR SUSRBl9DI1D AS A RES!JL'l' Qr COURT AC'r:t0lf 

a. GA%CRSO~ COL 11.8~O MaP 

JWiH 8I~g 

V.AAG!N SRO 

i~ibi 't 1 t.O ~RRY 1.. ROrER FOORTH ngc.uRATloN 

l\CTIQIS 

&ALI A~BD 5/6'93; ShL8 
SfJSPENDED S/20/9'3; USP'S 
AWAITmG DE'l'IRXllm.T.ION OJ' 
Z.SGAL COQR,Sl!l OP ACT;j;~ 

U'NOI::R sKl'TH V. [Js~. 
9]-0178-JtQ (B_D.W~J, 

REPORtSg IN 33 F3g .0'2 
(~n."'d. CIa. l!l~~). 

~CRlUi::&1l ItM srrn.:NX'l'TIiU~ AR 

OPiJlA"llNG SCHBl)t1l.oB f 
~QUiSTBD ~IMPSZ OF l 
i'A~dT gN,%TS, AlCD 

ALLOCA'l'BD PAYMENT' BOIm '1'0 

THIS SALE. 
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SENT BY: 

9. TIP 7S1 UF 

U.:3lJn. "'~. " ......... 
__ . ___ ~ ~12/~1!>. 

LONGVIEW FIBSK SALS A~BD g/9/~4; 
HNJQ£RBD ~/!/P$. USFS 
~~%TINQ D2TE~~TION OF 
t.BGAti COIDlS II: OF AC'l':ION 
UNDER. f.:IAJ;' at A1 Yt 

EIRRARO, ~.~10~S (W.~. WA) 

ST. JOK LDMBB~ SALS AW~BD 2/161", 
BNJct~ 3/1/'S. DSFS 
AWAI'l'ING PETBaKtlfA'l"IO'lf OP 
~GJcr. COORSB OlP AC't'%OH 
tmnn LJall' ~t:. ,,1 X 1 

!,9RRlUtQ, 9ol·1025 (W.D. liA) 

UI. SALE NO ..wmSR IlX:rSTS AS ggfEfQSD 

11. 8T~B­
COACH 

12. BALl> 

~DO HBF 

UMA 2,900 8' 

1.3 • BUGOtn' Sr..V WAW' S / '0 D l'GP 

14, • ~ SLV WA'W l.. 0:1.0 MaP 

HlGJI amDER ACTXO$ 

»OISB eASCADll! Bn;lS RELmCTl;lD 12/11/91, NO 
INTBlft' TO AWAJm AS 
OFFERED, 9A,l.B ADA 
RED~SIGNi~ lNTO tY96 
TDDJ,liJt8A1o.B 

BOISE CASCADE BIOS RBJBCTBO 1~/~1/91; MO 
IN'I'BBr TO AWARIl AS 
OP'FBRKD. SAWS .7UlEA 
~~~gIG~Ec %NTO ¥Y9' 
TIl'IBER SAW! 
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TlHBlR SALE 
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~ SENT 'l'O .uGH ~IIJ:r)RR 
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SlUi:RSX% LOC. NOTICE Qr' Dftli:NT 'to »~ 
WAS SBNT 70 HIGH 8IDDBR 
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PLEASE 

u.s. DEPARTMENT OF JUSTICE 
ENVIRONMENT AND NATURAL RESOURCES DIVISION 

GENERAL L~TIGATION SECTION 
601 PENNSYLVANXA AVENUE, N.W. 

WASHXNGTON, D.C. 20004 

FAX NUMBER (202) 272-6817, 6815, 5775 
CONFXRMATION NUMBER (202) 272-8056 

DELIVER TO: 

To: Don Barry 208-4684 
Bob Baum 20.8-3877 

David Gayer 
Dinah Bear 456-0753 
Ted Boling 5l4-4231 
Peter Coppelman 5~4-0557 

Lois Schiffer 
Jim Simon 

Greg Frazier 720-5437 
Mike Gippert, 690-2730 

Jay McWhirter 
Jim Perry 

T.J. Glauthier 395-4639 
Jeff Handy (503) 326-3807 
Nancy Hayes 208-5242 
Elena Kagan 456-~647 

Don Knowles (503) 326-6282 
Tom Lee (503) 727-1.117 
Karen Mouritsen 21::1-1792 

Krie Clark 
Rog@r Nesbit (503) 231·-2166 
Chris Nolan 395-4941 
Dave Shilton 514-4240 

Al Ferlo 
1\nne A.lmy 

Tom Tuchmann (503) 326-6254 
Sue Zike (503) 326-7742 

NUMBER OF ~AGES; ~ 

DATE: November 8, 1995 

FROM: Paula Clinedinet, Legal Aeeistant, (202) 272-8019 

MESSAGE: Attached are Civil Minutes in NFRC v. 
Glickman, .ordering that certain motions have 
been taken under advisement, and that a 
briefing schedule has been agreed upon. 
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NOV e '95 8;0Z FROM US ~TTV EUGENE ORE 

CASE ,tn'LE: Northwest Forest Resource v .. GUdonan 

PRESIDING JUDGE: MICHAEL R. HOGAN 

DEPUTY CLERK: Pat Mennis 

CQURT REPORTER: Amanda Essner '. , 

RccQ[d' of oral argument: Ordered following motions TAKEN UNDER 
ADVISEMENT; PlaiDtift' Scott Timber's motiom: for summary judgment (~1). to 
strike· (lS3.1]~ defendant Glickman's motions: to strike [44-11. for SUmmaI)' judgment 
[46-1], for reconsideration [71-1] to change venue/stay [72-1, 72·2]. for summary 
judgment [99-1], for summary judgment [112-1], for proleCtive order [127·1], to sever 
(132-1, 132-2]; plaintiff NWFR·s motions: to clarify [209.1. 209-2]; intervenor 
ONRC's motioDS: to sever [6S.1, 68-2], for SUJDJriary jUdgment [10'-1]. to clarify (156-
2J. Parties have agreed to the following. briefing schedule on whether the sales enjoined 
or withdrawn in the face of litigation in ot.bcr aJu.ru; 8le within Sa;t;.on 2OO1(k): Lr 
ItfSponsesOy Novs;rpber 21 and"p~ by Noyember 28. 1995... Ordered oral atgmnent ~ . 
ofpJaintiff NWFR's motion [64-1] for summary ju.dgment continued to Deeember 12, I.?- ~~-: 
1995'at 1:30 p.m. 

PLAINTIFF'S CQUNSEL 
Made RutZick . 

DgENDANT'S COllNSE1, 
Jean Williams 

Scott Homgren 

INTERVENOR·S.aIK1 AMICi'S CQUNSEL 
Patti Goldman 
Krulten Boyles . 
Also present: CIlris West; Allison Campbell 

cc; Chambers 
Counsel of ·Record 

Michelle Gilbert 
Lois Schiffer 
James Sutherland 

DOCUMENT NO: ____ ~ __ 

I 



General Litigation Section 

Mark C. Rutzick 
500 Pioneer Tower 
888 S.W. Fifth Avenue 
Portland OR 97204-2089 

u.s. Department of Justice 

Environment and Natural Resources Division 

Washington. D.C. 20530 

November 7, 1995 

Re: Northwest Forest Resource Council v. Glickman 

Dear Mark: 

I am in receipt of your letter of October 28, 1995, in which 
you raise questions about various representations set forth in 
the Declaration of Jay McWhirter. Further, your letter sets 
forth your client's continuing concerns. We address those below. 

To begin, the representations made and reports provided to 
the court in Northwest Forest Resource Council v. Glickman, Civil 
No. 95-6244, continue to demonstrate the agencies' full 
compliance with the Court's orders and the mandates of Section 
2001. Nonetheless, your client's first objection is to the 
government's use of the language "on or after October 30, 1995" 
in referring to the date the award letters will be sent to the 
high bidders for the seven sales subject to litigation in Oregon 
Natural Resources Council v. Lowe, (D. Oregon) Civil No. 92-1121-
AS. In fact, on October 19, 1995, two days after the Court 
issued the injunction and pursuant to representations made in 
1993 during the Lowe litigation, the Forest Service notified the 
parties to the litigation of its intent to award the sales on or 
after October 30, 1995. The Second Declaration of Jay McWhirter 
attached to Defendants' Amended Compliance Report confirms that 
award letters were sent to the high bidders for these seven sales 
on October 30, 1995. See Second Declaration at ~2, attached 
chart at Category I. 

As your client is well aware, Judge Hogan's October 17, 1995 
Order contains language that directs the Secretaries, on or 
before October 25,1995 to "award, release, or permit to be 
completed" sales subject to the September 13, 1995 Order. These 
seven sales were subject to a prior agreement in litigation that 
obligated the Forest Service to provide 10 days advance written 
notice prior to award. Accordingly, the notice of intent sent 
out on October 19, 1995 responds to an agreement reached in the 



Lowe litigation, as well as the requirements of the October 17, 
1995 Order. 

As to your client's second objection concerning the 
Gatorson, Tip and Tiptop sales addressed in Category II of Mr. 
McWhirter's First and Second Declarations, the agency's position 
on these sales is both very clear and consistent. See First 
Declaration of McWhirter at ~4; Second Declaration at ~3. These 
three sales are awarded FY 1991-1995 sales that were enjoined or 
suspended as a result of court action. Thus, as we have already 
explained to the court, these sales will not be released under 
Section 2001 pending action from the court that originally issued 
the orders or direction from another court with jurisdiction over 
these matters. 

Finally, your client maintains that the Forest Service must 
unconditionally award sales in which the high bidder has either 
gone out of business or refused to accept the bid. The Forest 
Service's position is that the plain language of the statute does 
not require the award of those sales when either the high bidder 
does not meet the requirements of a responsible bidder as set 
forth in 36 C.F.R. 223.101 or the apparent high bidder has 
indicated an unwillingness to accept the sale. First Declaration 
of McWhirter at ~7. 

Your letter suggests Rule 11 sanctions or contempt 
proceedings. Neither is appropriate or justified under the 
circumstances. If, in fact, specific disputes on specific sales 
remain, and you represent the timber company involved, we can 
consider jointly asking the Court to approve a reasonable 
briefing schedule. 

r;;;;~~1. ~~ 
Ellen M. Athas 
Assistant Section Chief 
General Litigation Section 
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'U' • s. DEPAR'l'MENT OF J'U'STJ:CE 
ENVIRONMENT AND NATURAL RESOURCES DIVISION 

GENERAL LITIGATION SECTION 
601 PENNSYLVANIA AVENUE, N.W. 

WASHINGTON, D.C. 20004 

FAX NUMBER (202) 272-6817, 6815, 5775 
CONFIRMATION NUMBER (202) 272-8056 

PL~AS~ DELIVER TO: 

To: Don Barry 208-4684 
Bob Baum 208-3877 
Dinah Bear 456-0753 
T~d Boling 5~4-4231 

Peter Coppelman, 514-0557 
Lois Schiffer, 
Jim Simon 

Mike Gippert, 690-2730 
Jay McWhirter 
Tim Obst 

T.J~ Glauthier 395-4639 
Jeff Handy (503 ) 326-3807 
Nancy Hayes 208-5242 
Elena Kagan 456-1647 
Don Knowles (503 ) 326-6282 
Thomas Lee (503) 727-ll~7 

Ka.ren Mouritsen 219-1792 
Roger Nesbit (503 ) 231-2166 
Chris Nolan 395~4941 

David Sh11ton, 5~4-4240 

Al Ferlo, Anne Almy 
Tom Tuchmann (503 ) 326-6254 
Sue Zike (503 ) 326-7742 

NUMBER OF PAGES: 

DATE: November 6, 1995 

FROM: Lisa Holden, (202 ) 272-46::16 

MESSAGE: NFRC v. Glickman. Attached is Defendants' 
Response to NFRC's Motions for Leave to File 
Supplemental Brief and For Clarification of 
October 17, 1995 Injunction. 

Oral Argument is scheduled on November 7th at 
1:30 for NFRC's Second Motion for Summary 
Judgment (nesting issue) and NFRC's Third 
Motion for Summa.ry ~udgment (130mmbf of 3~8 
Sales) . 
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1 IOttSTDm OLSON 
1Jh1ted state. Attorney 

2 88a SW Pi~~h Avenua 
Portland. OR 9?20.-202' 

3 (5D3t 727-10D8 

.. r.,oXB;;t. SCJltPFER 
Assi.atant Att.orney General 

5 JO:CI:IBLLE L. GILBERT 
BDWlUW A.. BOII):R" 

c; J2AN W%t.LZAMS 
p.r,g J. KOBLER 

7 U. S • Departaent D:t JUst!" 
anv1~Qnment ~4 N.~~~l a.sources Division 

8 p-o_ Bmt 563 
Washington, D.C. 200.4-0663 

9 Telepbone: (20Z) 212-8~J8 

10 

11 
%N THE UNITED STAT~S DI5Tazcr COURT 

l"O. THB O%STRXC'l' 01' ORE(;OH 

12 
NORTHWEST POUST RESOOReS CODNC:rx,. ) 

13 ) 
P1aift~iff, ) 

14 ) 
v. ) 

15 J 
DAN CL%~. is hiA ca~aclty ) 

16 aa 'secretary af Agr1C!ul~UJ:'e; ) 
BRUCE BA8BrTT,~ Ills capaci.ty ilS ) 

17 secreta~ of: %rd:,eriQ~ r ) 

) 
18 De£Bncia'llts.) 

19 -----------------------------------------------) 

C~v~l No~ ~5-6244-HO 
Cleat! oa-=:e) 
~ivil No. 95-6267-HO 
(consolidated case) 
DEFD.PAJiTS' RBSPONSS 
TO WFRC'S XOTIONS FOR 
LEAVE TO FILE 
SUPPLEMENTAL BRI:BF Aim 
Foa CLAaZFxCA~rON OF 
OC~oBBR 17 INJUNCTION 

20 

21 

Defendants hereby respond to plaihtiff Northwest Forest 

Resour.ce COQnc11'e (NPRC's) ~Qcent~y ~~1ed motions for: (1) leave 

to 'l~u • supp1emental ~ief in support of its th1r~ mot10D' for 
22 

23 

24 

25 

SU,..,.aty judgaenti· and. (2) c:.lar1fl.ea~ioft of 't.he Court;'s october 17 

injUbetion. RFRC seekS expedited consideration or these .otions. 

As to the fj"r8t aotion, NPRC IU"CJUcas. tha.~ a tNppleJII.ental brief in 

2' JJBPUb.M'l'S· UGJilOJl8B 'fO 
IInc··s. KQ'l'lO)la ~ ua.w 
:ro I'll;1 SUPPLIIKBIft'AL 8RXIi" 
UD I'OIl e:r..A1UpXc:aTIOW OF 
cp~.p ~aB. 17, 1995 
OBDD - 1 

I4J 002/011 
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1 Bup~t ot ito tbirQ .o~ioft for.&ummary ju4gmant, sehedule4 to ~e 

2 heard on November " is necessary allegedly because the 

J defendants Aave taken iftconsi~~ant positions in this case and 

4 another eeae proceedinq ~efore JU4q8 DWYer in the We_tern 

5 District or Wa_hlngton.' At tba time of . filing of thi$ 

. 6 response, defendants received JQdge Dwye~'s o~aer Gt.yi~q a 

7 pending motioft filed by other parties to ~onsider the effect or 

8 subsection 2.Q01 (k) on h1.s previous oJ;'cier& ~elati.ng' to eix: aa1e& 

9 tba~ ar~ a~ is~ue in WFRC's third motion for s~ary jud9M9nt, 

10 pendihg 1:urt.har arders bY this Court - Whi~e 4efena.atJt~ 40 not 

1:L oppose .adClretllsinq the issues raised 1n lQi'Rc's supplemental 

12 lIIeDloraiaciWl, defenChnts strongl.y oontest the ')Z'ound~ upon Whioh 

13 NJ'Re~s lftotian for leave ~o file the memorandum is based. AS 

14 demonstrated belOW, NFRe's a~~e9atio~ ~erious1y mischaractarizes 

15 pOBi~i~.t~kQn by the defendants in the twa cases. Dere~dants 

16 cio reques.t an opportunity tD ~11e a supp1em&ntal brief on 1IIatters 

11 ra.ised ifi plaintiff r S motion. As to the seCQnd DOtton" whidl 

18 raises questions as to the Dpp1icabil1ty of subsection 200~(k) to 

1~ ~ge fiscal year 1991-95 salaG that are th& sUbjeet ot 

20 injunCtions or onle:rs of other eou.~c, Cle~end.ants request a 

21 reasonable opPortunity to provide a re~ponse prior to a bearinq 

22 

2:1 

24 

215 

26 

., ~ee lU'RC's S\1pp18lllsntal. JIlemgranc;1.um in Support of 'l'hird 
Motion for summary J~dgmen~ ana. in support of Botion for FUrther 
Cl.G~~~ioati~n or Enforcement of the Court's October 17 InjUDct10n 
at 1 (hereafter "NFRC'a Supp. Me~o.h). 

D~~NnS· aaSl'OHSB TO 
~'S 1IO'1'1ONS J'OJl LEAVB 
'let FlU &OP.PLEMBlft'AI. AIR' 
~ ~ ~~Fl:CAttoa OJ' 
COoaT'"S OII:'l'OBP .11, 1995 
oarJU - l 

~003/011 
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l. oa the ~t~er,. aJJd t:hererore oppose NnC's a'tte1l\pt to rusb the 

2 wetter to a decision on NOvember 7. 

3 OWl 

4 The. 11 sa1ea tIUlt ere 'the .ulJject of lWRC's ~WD lDost rec:ent 

5 •• tiona ~a11 1~~ tbe fol1o~inq categories. 

6 

., 

9 

10 

11 

1.2 

13 

14 

16 

17 

18 

19 

20 

21 

2Z 

23 

24 

25 

2ti 

1. 

2. 

3. 

4 .. 

Tlu'ee salall, COWboy, B.ib, Sou'th Nita, 10cated on the 
tJJQpqulla Na~1onal 'f'orest, aJ'lcl one sale, Gard&ft, located 
on the Siskiyou National Forest. were enjo1ned ~ JU4ge 
Dwyer of the Western D18~ic:t o~ Washington. These 
sa~es ba4 1n~tial1y been affero4 under S@etian 318 but 
were ~0un4 ~ violatft the fragmentation requirements of 
Section 318 (b) (2). Tbe sales were e~jolfted "until 
euc::b the as the agency ShOWS that a non-ESOG­
f'raC)lllellting 801.~ • • • Oal'lftot ba subs't.i tuted. feasibly 
and eOb&~sten~ly with eXi&ting aanagemant p1ans. w ~ 
EXhibit c to Defendants· opposition to pla1Dt~r~'5 
Third Rotion for summary ~u~gment ancl i~ ~po~ of 
Derendants' CrQSS Motion (her@aftar Defendan~s' 
Op,poeitio"). The conditions of the injunction were 
ne~ satis~ied. 

Tt«J Gilles, First. and Las~_ whieh were located em the 
umpqua Rational Pore~t, b.a been challen~e4 on aim1~ar 
grounds as those toUr notecl above lor ral1~8 to cmap1y 
with the fraqmenta~ign reqQire.en~a of £aetion 
318(~)CZ). Based upon g~ipulations of the partie~, the 
a~ians a9ainst the First ana Last ti~r salas were 
stricken as .oat.. .§.g§ Exh:1~;i.t c to Defendants' 
Opposi tien. . 

~ e~er salas initially offered under section 3~8, 
BoUlder Krab and .Elk Fork, were the G~ject af 
proceedings ~rora ~dge ~Dnner Df ~e uni~ed states 
p~stri~ CO~ for ~he District of O~egon_ civil No. 
90-969-PA. The complaint involvinq those sa~es vas 
dismissed without prejUdice on M~rcb ~S, 199~ an the 
~sig ·or a at~pulation by the parties. ~ ~i~it C 
to Defendants' Oppasl t:.ion. 

Three sales were fiscal year 1991-95 sa1es, ina ludin9 
the Tip an4 Tiptop 6a~es, which we~e enjoined by ~dge 
COU9hebo~ ~f thft West@rn District gf Washington ~n 
Leayenvqrth Audubpn y. 'STars, 881 F.Sl1pp. 1.48Z (w.g. 

DBnJ.II1)Nl'rd·- UQPO)Jft '1"0 
lIPRC" S MQlnOll8. PUR UAVB 
'!O I"IJ:.S SVPPLAlliattAL Ifollpg 
NIP POll et.AIll'l'tc:A"1'XO. OP 
COVll't' S OC'l'OBD 1'7.. 1995-
ORPP - 3 

~OO4/011 



1 

z 

" 
6 

r1/06/95 13:13 

W~ah. 100S), and ~h@ Ca~orson sala. Which is the 
subject gf outstanding ordR~5 in the Eastern D~stri~ 
of Wasbington in Smith v. unite" St.ates laxest smryicg" 
No. 9~-1178-JLQ (~.D. wash_)(~ 33 g.3d 1072 (9th cir. 
1994),. 

IMJRLGIX 
D.~.D."~. Rave ae~.4 Ceast.teat .i~h vr~o~ 
aapr •• eDt:a'tleJl8 .. elat:1B," '1o Ifae PZ'opoaa4 'RZ'.ata8Dt 
Of Tha light pr,-lise.l xlar i'91 SII .. 

7 NPRe·.e1.~. ~ha~ it mugt fi1e a supplemental aaaorandum in 

8 s~ppo~ of its third motion for summary judgment, allegedly 

~ be~aase dafenda"ts have not ~cte4 ~onsistent wl~h reprosentations 

10 made in connact1an with tha~ pro~ee41nq, is ~omp1e~e1y without 

11 support. By its t:hird motion for GWImlary judgment, N~C: haa 

12 sought the release. or a.1i pre-~1="QO.1 yes.~ 1991 t:Ua.ber sa1112s t:"'at 

13 ori9ina~ly had been offered pursuant to section 318 of PUb1ic Law 

14 101-121, bUt WhiCh, at that.t~.e, ba4 not 90ne forward. The 

15 FOr~gt Sarvi.ce previously had. aClvise4 thia Court that these 24 

16 aa1es ~e~ undergo Lng further T.v~ev ~ de~ermi~9 what action was 

17 ~gqu1red under su!:Jsection 2001(k). In ita opposl~ion to'NFRC·s 

18 third aotton ror s~ary ju~gment. ~B Forest Serv~ce ~lained 

1.9 thR.~ it was taking action. WIlare po.sU.le .. to release ~e sales 

20 consistent ",j,~ subsectign 2 0 01.(k).2 :In particu1ar,. as 't.~ the 

~1 salea at iSSUR in NPRcts latest tWD motions, the Fores~ Serv~ce 

22 expla:1Ded. ~at certil;i.n of the sa1es are "subject to out:stanclinq 

23 

24 
2 ~ Dafendants' Opposition at 2. 

DB~~~~' asspoas. ~ 
aPRil' a HO'1'%ONB I'CJR t.BAV'8 
'tQ J'u.B swn.:sME1fTAI. BJUBF 
fthD FOR ~%P~eA~~O. op 
~·S oeTOBBR 11. 1995 
ON:IBR - • 

141 005/011 
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1 iftjunetioftC and cannot be releaSed by the Forest Sarvlee. w 

2 De~endant8' Opposition at 11. Deferu1anta further stated that. 

3 bGfore ~9 enloined Bales could proceed, na court would bave ~o 

4 determine that the sales fa1~ w~tbin the s~gpe o~ =eotion 2001(k) 

S and ~herefar@ 5haul~be released ~rom the 1njunc~ion. Tbat 

6 4eteralnat1on has not been mede. w ~ at ~ot. 8. T.b1s posi~ion 

7 vas recanfirmeCl in Defendants' Reply. "here the Forest Service 

8 expllC1~~y B~ated that. 

9 AS to thA enjoined aales, these cannot ~ released by 
the Porest service; accord1n9~Y. the Forest Servi~e 

10 w1~~ avai~ d1reot1on ~rom the ~e1eyant ~ourts before 
t;a)ci.ng £ur~he:r: aet:ion. As Nnc notes. intervenor 

11 Dreqon Natural Resource Council already baG filed a 
2II.otion before 'tbe west~n District 01' "~&h·i.nqt:'.01'1 

12 seekin9 clarirLcation of the effect of s8ction 2001(k) 
on the @njained sales, as well as the First and Last 

13 aales •. 

14 Tlms., CQntrary to .nC's acet.t.::ati.ons, de:f~c!8.nt& have not 

15 conceded that these sales must immediately be rele.aed pursuant 

~6 to 6~ection 2001(k) (1).! . 

11 

18 

19 J NFRC COftte~s that the deelarat~cn of ~cnar4 prausa. 

I4J 006/011 

whiCh refers to a category ot section '~8 sa1es nsUbjeet to ~he . 
20 proviaign of seot:.ion 2001. (k.) .. JIlu.st be interpre't:ed as a concession 

by ~e Porea~ Service that ~e SUbject Gales are required to De 
21 releaB:E!d under the statute. NFllC' S SUpp. Jlemo. at 4. BQVev~, 

Mr. Prausa's declaration fYrth~~ states tha~ a category of sales, 
~Z incluainq the sa~e$ at issue berg, were "undergoing~ further 

reYi8~ and "may· be released. Prausa Declar.tion at ! 2. 
;ZJ Defenaant.&' SUbsequent. filinlJs ~urther clarified. that as to the 

tmjo~ sal.e8 at issue here, ~e qyes't:..i.on c£ _pplicabi1ity of 
24 suba8ctian 200i(~) bad no~ been finally 4eter.mine4~ 

25 

26 D8PE1i11'~S' _~9B 'l'O 
lQ1lC"S MO'tl0NS PeR LEAVB 
m I'XLB .suPloJ.dDlEltt~ BlUBI' 
MD FOR aLAlUPlCATlOll OF 
COURT"S OC'l'OBD 11 .. 199& 
ONlBIt. - tii . 
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1 The Forest Servige further expl~lne4 that as to certa~n 

2 ga1es that were not enjoined bu~ had been the SUbject of othe~ 

3 court action. the Forest Se~ice bad "determinad ~~ ~ueh £a1es 

4 cannot be released without, at a mtni.um, a1erting the interested 

5 parties an4 relevan~ court or the poten~ia1 opp~ioaQi11ty of 

6 &~ioft 2D01(k) •••• - Defend~nts· Opposi~ion at 11. 

1 consistent w1.t!J th1.s x-ellJ;usentat:l.on .. on O~ober 16, 199$, 

8 4efendants filed no~ices ~ith the western District of Washinqton 

9 an4 Chis court, an4 8e~ed said notioes on the .ffe~~d pa~ies, 

10 relating to suCh sale!; 6 'For two salll!s, Elk Fork anc1 Bou.1der 

11 "ra~.. 'the c1erendants pro'V'iClecl noi;ice o:r inten~ to re1e.ase the 

12 sales ~ollowinq the expiration of 15 days from the date o~ the 

13 Notice •. .§U lJo~ice of Pi11.nq dated Oc't.ober 16, 1995. consistent 

14 with that notice, the Forest Service ha~ directed the region to 

1~ issue the .pproprlate .war4 lattQr~. ~ Declaration of Jerry 

16 Hofer at~ched bereto .• s Ex. A. 'As to two other .Ba.les, the 

~7 F~r8t·an4 LDst aa1eo ~~eh ver@ the sUbject of ~ pendinq motion 

18 before another court, defendants prOVide~ notice of ~ntent to 

19 re~ease the .. ales "Pon ros.olution of the pending' legal i$sues. 

20 aBe Notice of Piling dated OCtober 16, 1~95. 

21 On october 3, 1995, Or~gen Natural Rosources Council. 

22 Portland AudUbon socie't.y, Pl1chv.ck A~Cl~bOn SOCiety, Washi.ngtoD 

~3 'Envircmmenta.1 coUJIeil. Lane Count.y A\ldubon society a.nd seattle 

24 AudU):to~ Sac:1ety, filed a motion 'Co c1ar1:f'y bow »\ll:;I$ectio,:i 

2!i 

.2G JlD"dDAJITS· USPOlfSB 'rO 
KnC"S' HO'1'¥ONI! ~ LKAVR 
'l'O FIL'It SUPn.2MBB'rAL BRI.!' 
AHD I'OR CLARU'iCA'1'J:Ol'l or 
ODUJt~'S oe'l'OBEa 1'7, 1995 
ORDD - , 

w,TB grATES ~.T Of MTlC£ 
EWYJaCNMSNT & NATURAL le£aURCES D1V181a1 

t:iIllQL LITlcaTic. SECn .. 
P.o. 8Ol( 60 

UIlSJIIIIG1'I*. D.e. ~.06U 
CI02) ~7.HIGS6 
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1 2001 (k) (13 affects previous orders iBIiIUo.d. by Judge DWYer or the 

~ western D!5trl~t of washingtoft rela~in9 ~o gix of the salas 

3 cliscU8saci' above, the COWboy, Nita, South Nita t Garden, Firs't. and 

4 ~6t ~le15. The polS:i.~ion· ~aken b)" G@fandant.a in that proceeding 

5 is entirely cons1.tent with representationa made in proceedings 

6 be~1;JJ;e this court.. %1'1 'tho praeeli!dift9 hefara J1.ldge Dwyer, 

141 008/011 

7 defendants informed the court of 'this Court'a ru11ngs and ar~eCl 

8 that ~t. vas 4efendants' posi~ion ~t the enjoined sale8 were not 

9 covere~ by ~ectlon 2001(k), and alternatively, ~h~t the A~tion 

10 abo~4 ~ stayed panding a d9cis~on on 4efend~ta' appeal to ~e 

11 Nintb Circuit of this c:oU't'S OetoDer 17 .1njunc~i,.m.~ The 

12 industry intervenoro i" that action filed a motion to transfer 

13 th.e proceeding to this Court. on l'fovam)ler 1, 1995, Judge Dwyer 

14 heard oral arguJlllE!!!nt on the motion and indieateci that. the co~ 

15 wou~d attempt to issue ~ order betore November 7, 1995. 

16 A'~ the time Df' this filing, cie~endants receivGci .. rulinllJ »Y 

17 Jqd'i'J" DWyer. In ~1.ght of that xul.:i.ng, c:lefencl(U'&ts Z'equ~gt the 

18 

19 
4 See Pe4eral DafGftdant9' R~sponse to Motion to Clarify 

20 and Bnfo~~e Judgment. a~ 8, 17 n. 6 (Dafendants' Response); 
, Trans~ipt of Proceed1ngs before the HDnorab~e wl1~~am L. Dwyer, 

21 at.tached as EXhlblt Bo. Derend.ants l.:ncorporata the1r arguments as 
to the inapplicability of subg~ction 2001(k) to the enjaine4 

22 sales set forth in Defendants' Response and the November 1 
hearing ~ore ~udge DWyer hereln. As to the F~rst and ~st 

23 sales, defendants expla~ne~ to Ju4g~ Dwyer th~~ ~e d9fendan~s 
had sent ou~ the Doticec cf in~ent to release upon resolution of 

24 the lAqal issues. and that accordingly, ~e federal defendants 
could not accede to plaintiff's motiQ" with respect to those 

25 sa1es. ~ at 21. 

26 t'U'BlmM'l'S" DSPOlfSII fJ'D 
SPRe" S .IlOTY05S J'DR LKAYB 
~ ~, 8U~P~AL RRIE~ 
JUCD !'OR CLAlUFICl.'1'IOlf 0'1' 
COUR~'S ~~ 17, 199~ 
mtDBR - 1 
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1 opportunity to ~i1e a supplem~ntal brief in this court to address 

2 1SSUB5 rela~in~ to ~e~e Dales. 

3 IX. »el'eJl4uta aequ •• t A aeaBou1tl. Time 
Wo "spoll4 Te .rae'. Xot10. ~o~ g~.~~r~C.t~OD 

4 .e1g$jpg Zg-Zh9 %brae ".~~1 y..~ 1,gl-gS Sal •• 

5 Pollovin9 issuance of thie eourt's october 17 orders, 

6 Qerendan~ flle4 a report wi~ ~e Court idQfttifying 8a1es ~a~ 

7 bed. been offered in flsc.al years 1991 thro\lgh 1995, but WhiCh ha4 

8 nat pruoee4e4 ~Qr a Ya~ioty or reason9. Tha~ report identified 

9 ~ee other sales that haa been enjoined or were sUbject to 

10 OlItstandin9 orCl~s.. These t:b.ree sa1es are the Tip and Tiptop 

11 sales, that vere enjoined in I&avenvo,rth Alldubon v, l!:S'rrare, 881. 

12 F. Sgpp. ~482 (W.D.WaSh. 1995), and the Gatorson sale, sUbjec~ to 

13 outstanding orders in bi1:h y. united. States Forest Servia, 33 

14 P.3d. 1073 (9th ~ir_ 1994) ~ The qulBstion of whether these ~ee 

15 sales aust 'be re1eased pursuant to s~sec;:t1on 2001 (k), given tl:::ae 

16 ongoin~ i~juftetionB and orders, has not been add~e5sed in any 

17 proceedinCJ as of' yet. Con8.i:stent w1 th this CQurt;, s ·OctODer 17 

1.8 \\ 

19 \\ 

20 \, 

21 \\ 

22 \\ 

23 \\ 

:14 \\ 

25 

DBl'RIPRlftB· azSI'OlfS!'i IfO 
RFRC· S Mo!fIOlfS POR J,.BAVB 
2'0 1':11"'* sop~ BRXZI' 
an, Jolt c:tAJlIl'XCl\TI~ OF 
COUR!' S OC'l'OBBIl 1.'7. 199$ 
OJ'd)u - a 
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2 applic.b1~lty or subsection 2001(k) ~a spec~f~a aalB8. defen~ts 

3 requeat aft opportunity ~o fi1e a brief an ~ese sa1es prior to a 

4 hear1ll9. 

5 Dated this 3rd day af Ravember, 1995. 

6 

7 

8 

9 

10 

Respec~fu11r e~~~te4, 

JaUSTIHE OLSON 
Uftited 5~.tes Attoraey 

LOIS J. SCHtPFJ:R 
Assis~an~ Attarney General 

11 /A.(~ 6IlIf) 
lZ E L. ~ LBERT 

RD ARD A. BOLXNG 
13 JEAN I.. WI:LLJ:AMS 

ELLEN J. KOHLER 
~4 O.S. Department or 3uoticft 

Bnvironaent and Natural 
15 Re6o~rees Oivision 

Gene~.1 Litigation Sect~on 
16 P.o. Box 6G3 

Washington, D.C. 20044-0663 
17 (Z02J 272-80$6 

18 Attorney~ for De£endants 

19 or Counsel: 

2 0 ~AY HOfBJ:R'l'ER 
Office of the General counsel 

21 unii:ed states Department of Agriculture 
Washlngtoft, D .. c:-

2Z 

23, 

24 

25 

KAREN MOUR:I'l'SEN 
Office af tha So1~citor 
Un1te4 ~tates Department or the ~nterior 
llaahin,.t.oft. D. C,. 

JJIiIPJBmAll'rS ~ M£POlIAB 'lO 
mc~,s Ia:JnoBS "* LBAVB 
TO- :f.ILB SVPPLlatanTAL •• :ED 
AND ftHt ct.AlUJ'ICATION 01' 
COVR'l'''S OCTOBBR 17 .. 1"5 
OaDBR - 9 
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2 "the ·mders1.gncd. be~ eo'rt:i..fi@1I that; em .ovembe:.:- 3, 1.9". 
•• cavsM ClDe ~ of the foregoi.Dg IUii"BllDNlT8' ImSI'UIIN"ZO 

3 JrftlC-..w%aas I'GIl LaVB IfO I'%LB SU:V~LBlWMDL .......um 'POa. 
~%c:A7Xmr 01' ~ 17 m:lCQiO".l':zoJl to be aaX'Vec!l v:I.. 
faC:Iiia;i~e, riUaaut pxhihits. line! 1:Iy PQ~l E~ass .. · ."eb. 
e"'Chi"its. U»CQ:I. the eow:aael o£ reC:OJ:'G :berIti.na;f1:;e;r; ~, 

5 
JQ;RX a:trrzZCI[ 

G 5GG PiODAar ~~ 
888 S.W. r1fth AvelENO 

7 ,~~, Q& ,~aG4-a089 
Te1e~oae: (5D3) &99-4573 

8 Pac : (503) 295-0915 

9 PA"l"'l'4.... coz...DIOlP 
ADAM iI. BDCD 

10 JDUSTBR' L. 1IOYLRB 
Slel%i& Cl. :t..p1 nafensil PUDd 

u 70S secc:md A'WIJ:I.WII, ~te 203 
Sea.ttl.e, ,a. 981DoI 

loa Tel.ep'baDe: C~,as, 34l-?340 
hx. : (:a06') 343-1536 

1:J 
MM:rA1iID DUaAJr 

'140 DBBOlRAH J1'. ~ 
, Western ~tel. Law ~ 

15 12~' Liftco~~ StreG~ 
Bugar.., Oll 97401 

16 ~l~bQDe~ (503) .85-a47~ 
wax : (503) 485-Z.57 

].'7 
so:n-r SOUGlmli 

1& Haglund. Urt:ley 
Qle Ka.iII. PI-ace 

~, 10~ s_w. Ma~. sai~e 700 
~., ~egaQ 9720& 

.0 Pax:' (.50~) ZZS-;:L2S., 
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1 KRISTINE OLSON 
United States Attorney 

2 888 SW Fifth Avenue 
Suite 1000 

3 Portland, OR 97204-2024 
(503) 727-1008 

4 

5 

6 

7 

LOIS J. SCHIFFER 
As'sistant Attorney General 
M~CH2LLE L. GILBERT . 
JOHN WATTS 
EDWARD A. BOLING 

IgJ 0021011 

U.S. Department of Justice 
Environment and Natural Resources 
General Litigation Section 

Division 
8 

9 

10 

P.o. Box 663 
Washington, D.C. 20044-0663 
Telephone: (202) 272-8338 

11 IN THE UNITED STATES DISTRICT COURT 
FOR THE D~STRICT OF OREGON 

12 

13 NORTHWEST FOREST RESOURCE COUNCIL, ) 
) 

14 Plaintiff,) 
) 

l5 v. ) 
) 

16 DAN GLICKMAN, in hi6 capacity ) 
as secretary ot Agriculture, ) 

17 BRUCE BABBITT, in his capacity ) 
as Secretary of the Interior, ) 

18 ) 
Defendants. ) 

19 ) 

Civil No. 95-6244-HO 

FEDERAL DEFENDANTS' 
NOVEMBER 1, 1995 REPORT 
RE: TIMBER SALE 
CONTRACTS OFFERED OR. 
A.WARDED PRIOR TO 
FISCAL YEAR 199~ 

20 Pursuant to this Court's October 17, 1995 Order requesting 

21 information as to timber sale contracts offered or awarded prior 

22 to Fiscal Year 1991 (October 1, 1990) that raIl within the scope 

23 of this Courtts September 13, 1995, federal defendants hereby 

24 attach the declaration of Jay McWhirter of the Forest Serv~ce and 

25 Will~am L. Bradley of the Bureau of Land Management as to the 

26 status of those timber sale contracts~ 

27 
FEDERAL DEFENDANTS' 

28 NOVEMBER 1, 1995 REPORT - 1 
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1 The attached list supplements federal defendants' previous 

2 response on the status of timber sales that had been originally 

3 offered or awarded prior to October 1, 1990 pursuant to the 

4 provisions of Section 31B, but which had not gone forward. Beg 

5 Declaration of Richard prausa (9/8/95) and Declaration of Jerry 

6 Hofer (9/29/95) (at~ached to Defendants' Opposition to Plaintiff's 

7 Third Motion for Summary Judgment and In Support of Defendants' 

8 crOss-Motion); Fourth Declaration of W111iam L. Bradley 

9 (~O/25/95) (attached to Defendants' Notice of Filing of October 

lO 25, 1995 Compliance Report); and Fifth Declaration of William L. 

11 Bradley (10/27/95) (attached to Defendants' Amended Compliance 

12 Report). 

13 Oated this 1st day of November 199$. 

14 Respectfully submitted, 

l5 KRISTINE OLSON 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 
FEDERAL DEFENDANTS' 

United States Attorney 

LOIS J. SCHIFFER 
Ass~stant Attorney General 

C7J7/~tdJ 
,- ~~LE L. GILBERT 

JOaN WATTS 
EDWARD BOLING 
United States Department of Justice 
Environment and Natural 

Resources Division 
General Litigation Section. 
P.O. Box 663 
Washington, DC 20044-0663 
(202) 272-8338 

Attorneys for De!endants 

28 NOVEMBER 1, ~995 REPORT - 2 
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1 Of Counsel: 

2 JAY MCWHIRTER 
Of~ice of the General Counsel 

3 United States Department ot Agriculture 
Washington, DC 

4 
KAREN MOURITSEN 

5 Office of the Solicitor 
United States Departmen~ of the Interior 

6 Washington. DC 

7 

B 

9 

10 

11 

l2 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

26 

27 
FEDERAL DEFENPANTS' 

28 NOVEMBER 1, 1995 REPORT - 3 

!gJ004/011 
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1 DrSTXn OLSON 
United states Attorney 

2 888 SW Firth Avenue 
Suite 1000 

3 Po~tland. OR 97204-2024 
503-727-1008 

4 eSB I 73254 

S LO:tS J. SCH1:J'FD 
Assistant Attorney General 

6 WELLS D.. BURGESS 
MICHELLE L. GJ:LBERT 

7 ANDR.EA t.. BERLOWB 
EDWARD BOL:IRG 

8 U.S. Department of 3ustice 
Environment and Natu~al Resources D1v151on 

, P.o. BoX 663 

10 

12 

13 

Washington. D~C. 2D2-272-6211· 
( 

ZN THE UNZT£D STATES DZSTR%~ COURT 
FOR THE DISTRICT OF OREGON 

NORTHWEST FOREST RESOURCE COUNCIL, 

Pl.aintif't, 

I4J 005/011 

14 
v. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Civil No. 9S-6244-HO 

THIRD DECLARATION 

16 ~AN CLXCRNAN F in his eapaoi~y as 
Sec:r'etary of Agriculture, 

17 BRUCE BAB~ITTF in his capacity as 
secretary of the Interior 

1B 
Detendants. 

19 ----------------------------------) 

OF :lAY !!CWH~RTER 

20 :t, Jay HcWhirte~, do hereby depose and •• y that: 

21 1. My name is Jay KcWhirter. I am an attorney for the United 

22 States Dep~rtment of Ag~ic~ltur.'. O~fice of the Cenera1 Coun5el. 

23 I submitted declarations in this matter on october 25, 1995 F and 

24 October 30,' ~995, which 4e~cribeg the 5tatU$ of 33 eales in five 

25 separate cateqories which are subject to the Court's order of 

26 octOber ~7, 1995. 

27 2. Based on information I received trom the Forest Service, 

28 pacific Northwest Region (Forest Service) as or 6:30pa E.S.T. 
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1 today, the Parest service has found two timber sals& which were 

2 offered or awarded in years prior to Fiscal Ye~~ 1991. Thoae sales 

3 are! 

4 SALi n: IUD DAn; Y9LYHE 

5 1. SQUEEGEE OL1MPIC 9/15/88 4, 400MBi' , 2. AUc:n FR:EMOlI'l' 9/6/89 11,500KBF 

7 3. The Porest sQr"qiee is eOTidue~inq an additional review 

8 whiCh will require a search for archived material. The Forest 

s Se.vice will supplem.n~ ~e l~for.atio~ in this raport as ~oon AS 

10 that information is available, but no later than November 15, 1995. 

11 4. %ntorDlCltion on othe:- :Jaloa offered or awardad p~ior 'tog 

12 Fiscal Year 19'1 that are not contained in this report may be found 

13 1n the attachment to Jerry Bgfer's declaration filed wi~ ~his 

14 court on Septamber 29. 1995. 

15 I declare under penalty Of perjury that the foregoing is true and 

16 eorr@et .. 

17 

18 Exocuteci ill Was!U.ngtoJ'l, tl.c. F on Novrunber 1, 1995. 

19 

20 

21 

22 

23 

25 

26 

27 

Z8 DECLAJU\.TI:ON OF JAY HCWl:lXMER PAG)t 2 

' .. r l 

TOTI=U... P.B3 
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DXS'1'XNlIl OLSON 
Un~ted statas Attornay 
s&8 S.W. F~~th Av.n~a 
:suite 1000 
Portland, OR ~7204-2024 
Te1ephone: 503.-72'7-1008 
OSB 173254 

LOXS J. SCHXPPER 
Assip~.nt Attorney Gen.ra~ 
W£l,LS D. aUltGESS 
lQ;CHELLlt 1.. C;XLBERT 

. AlmREA L. 8ElUDWIt 
BDltAlUl BOLXNG . 
u.s. ~par~men~ o£ Jus~ice 
En~ironment and Natural ftesour~e$ Div1sion 
~.neral Liti~ation Soction 
P.O. Box 663 
Washington, D.C. 20044-0663 
Telephone: 202-272-621'7 

%N THE UN~TED 5~ATEB D1STRICT COURT 
FOR TH~ DISTRZCT OF CR8GON 

NO~THWEa~ FDREST RESOURCE COUNC~L, 

Pla,1ntit:f, 

) 
) 
) 

III 007/011 

) C~vi1 No. 95-6244-80 
v. 

DAN GLICKMAN, in hie capac1~y as 
Secretarr or AgriQUltu~a, 
DRueE BA8BtTT, in his capacity as 
Seoretary of Interior 

Derend.ant •• 

) 
) 
1 SXXTH.DECLARAT~ON OF 
) W%LLXAM L. BRADLEY 
) 
) 
) 
) 

-------------------------~~~------) 
Z, ~~11iA. ~. 9rad1ey do hereby depose and s~y that. 

1. My n •• a iG William ~. 8radley. i have previou~ly 

prepared a decl~rat1on ror tn15 Ca5&, ~n whlQh X deG=r~be4 my 

p09itlon w~~h the B~re.y of Land "anaqement CBLM) and the nature . 
of .Y re$pon$lb~lit1Bs. 

SIXTH DECUAaATZON OF WIL~IAM L. 8RADLEY; page ~ 
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z. X .m'~~.~l~Dr w~tb the Reeci.sionB Act, P~b11Q L~w 104-

19 (109 st.t. 194), inclU(l;Lnq the p~oV1Blon& re'ia.~4in9 uAvarlS and 

ae1ease or Frev~o~a1y orre~~d and unawarded ~1mber Sale 

contracts," se~tion 2001(~). Xn.y &eggn~ 4e~1Dra.tion, X 

p~ov14e4 a 1~.t or rour~~Bn Section ~18 aalea (sales orlglna11y 

of~er.d during Fipca1 Yaa~B 198~ an4 1~90 (between october 1, 

1988 and S.p~e~ber 30, 1990) wblcb were .Ubject to ~he 

provision. ot Section ZOU1(k) or the ~ot. 

J. This dec1~cation s~pp1e~entB previDus deolarations r11ed 

in this case ident1tY1n9 sa1e~ that na4 been orrere4 O~ awarded 

prior to Dcto~e~ ~, 1990, pursuant to section 318. ~ut had not 

proceeded. The~e were tour instances in Wh1ch »LH ortero4 timber 

for sa1e un4e~ ~ect1Dn 3~e but ~he saleG nevsr went forword, a~ 

the requ~~t of the purQhasers. ~bese Sa~eG h~ve n~ ~een c.rri~d 

on DUM·G rCQor45 a. Bec~ion 318 ga1eG and have not been 

considered to tAll within the 8cope or sect~on 3001(k) (~). 

4. TheBe four sales are O~a1~G W~lda~t, Twin Horse, Fro~ty 

~ohft.o~. aftd ROCky Glade. o1alla Wildcat was offered for ~ale on 

Apr~l 24, 1990, Lone Rgc~ ~i~be. Co. Wa5 the h1gh b~dder; Twin 

BorGe was offersd for .ale' on auly 27, 1990, Douglas county 

Lu.ber WB8 the h19h b!4de.; F~oety Johnson was ot~ere4 tor sale 

on AUquBt ~9, 1990, Douglas eountf, Xnc. was the n1qn ~id4e~; and 

ROoky Glada.wA~ grre~eQ for pa1e Dn June 28, 19~O, M~rphy creek 

Lumber Company ~aB tbe hi~h bldda~. All four ~alea w~~e 

Sl:nH DEeLARAT%ON OF WILLIAM L - BRAPLE'i I page z 
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submit~ed for fDr~al consultation on the northern spotted owl 
J -

pZ'·1or to award. 

~. unaer gon~rac~ law pr1nc1p~est it has ~een tne BLK'S P011~ 

tD inrorm blqh bidders that in order for them to be boun4 by 

thel~ b~d Dr a cQntraot, it must have been accepte~ withln 8 

reasonable a~o~nt or time. Thl$ amount of time has been def~ne~ 

the hlqh bldde~. ~equeated that their bid bon4s be returned. Bid 

bonds ror 01.11a wildcat, Twin Hor~g, an~ FroG~y 3ohnaon w_~e 

~eturned between O~t~ber 1"0 Dnd Psoeaber 1990. rn the ca •• of 

Howe~er, ~hy Creek Lu~ber ~1d not ao~ept the aWDrd ~nd 

returnea the ·contract. The BLM then returned their bid band. 

Murpny Creek Lumbe~ went out of ~us1ness and dlo~ed ~ts africa on 

Dece~er 31. 1991. 

6. Under Q~r prgcedurss, when the award is not accepted by the 

b~9h b~44.r w~thin a reasonab~e amo~nt o~ time, the sole is 

7. The Prostl Jobnson sale WAS sUDsequently reworked and a 

pDrtion at it w~~ o~tere4 in September 37, 1995, under the nQme 

gf FrQsty 1. The Bale gonta1ne~ z,S52 NBF and·was purohased by 

Burri~~ T~ber eo. Another portion or the Or~91"a1 oa1e .18 being 

reworkeCS and is scheauled to be orrereci in Decelllber 1995 under 

SIXTH DECLARATrON OF WX~IAM L. BRADLEY, page 3 
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~e noa~ o~ Too r~osty. This proposed sale ~ont~1n$ 2,461'M8F 

and 1.4' .cree .. 

or it (1.,421 HBP) was sold on Auwust 31, 19S5, as the Pantbe~ Gap 

timber sa1e. Xt was purch.~ed by'Supe~!or Lumber Co. 

g. Th@ rB'maining two 8~les Werfl erV'lI!!Itl1:ually dropPBc! from ~hl! 

consultation process When it ~ecame ev1dent that they would no 

longer be ~1able sales after being revised to comply with the 

Bndange~ed SpeCies Act. 

10. Based upon a rurtber rev~ew ot sa1S5 orfer~d g~ awarded 

before October 1, 19~O (other than or19inally offered 318 saleR), 

the B~ ha6 4iu~ov~e4 no ~nro.maticn tg dQte ~hgw~n~ an~ 

additional sales o~r~~ed or awarded before october ~ •• 990, Which 

correot. 

Bxe~ted at Portland, Oregon, on 

~A',,-.~/ 
William L. Braaley 

SIXTH DECLARAT%ON OF WXLLXAK L. aRAD~EY, page 4 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on November 1, 1995, 
she caused one copy of the foregoing FEDERAL DEFENDANTS NOVEMBER 
1, 1995 REPORT lUi:! 'l'I:MBER SALE CONTRACTS OFFERED OR AWARDED PR.:tOR 
TO Py 1991, to be served via facsimile and by first-class United 
States mail upon the counsel of record hereinafter named: 

MARK RUTZICK 
500 Pioneer Tower 
888 S.W. Fifth Avenue 
Portland, OR 97204-2089 
Telephone: (503) 4"-4572 
Fax (503) 295-0915 

PATTI A. GOLDMAN 
ADAM J. BERGER 
KRISTEN L. BOYLES 
Sierra Club Legal Defense Fund 
705 Second Avenue, suite 203 
Seattle, WA 98104 
Telephone: (206) 343-1340 
Fax . (206) 3~3-1526 

and by first-class United States mail upon the counsel of record 
hereinafter named: 

MARIANNE DUGAN 
DEBORAH N. MAlLANDER 
Western Environmental Law Center 
1216 Lincoln Street 
Eugene, OR 974Q1 
Telephone: (503) 485-2471 
Fax (503) 485-2457 

SCOTT HORNGREN 
Haglund & Kirtley 
On.e Main Place 
101 S.W. Main, Suite 700 
Portand, Oregon 97204 
Fax: (503) 225-1257 

. . 

~ 
Lisa A. Holden 

28 CERTIFICATE OF SERVICE -1 
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u.s. DEPA~TMENT OF JUSTICE 
ENVIRONMENT AND NATuaAL RESOURCES DIVISION 

GENRRAL LITIGATION SECT~ON 
601 PENNSYLVANIA AVENUE, N. W. 

WASHINGTON, D.C. 20004 

FAX NUMBER (202) 272-6817, 6815, 5775 
CONFIRMATION NUMBER (202) 272-8056 

@001/015 

PLEASE DELIVER TO: 

To: Don Barry 208-4684 
Bob Baum 208-3877 
Dinah Bear 456-0753 
Ted Boling 514-4231 
Peter Coppelman, 514-0557 

Lois Schiffer, 
Jim Simon 

·Mike Gippert f 690-2730 
Tim Obat, 
Jay McWhirter 

Jeff Handy (503) 326-3807 
Nancy Hayes 208-5242 
Elena Kagan 456-1647 
Don Knowles (503) 326-6282 
Thomas Lee (503 ) 727-1117 
Karen Mouritsen 219-l792 
Roger Nesbit (503 ) 23l-2166 
Chris Nolan 395-4941 
David Shilton, 514-4240 

Al FerIo, Anne Almy 
Tom Tuchmann (503 ) 326-6254 
Sue Zi1ke (503) 326-7742 

NUMBER OF PAGES: t5 
DATE: Occober 31, 1995 

FROM': Lisa Holden, (202 ) 272-46913 

MESSAGE: NFRC v. Glickman. Attached is NFRC's Motion 
for Further Clarification or Enforcement of 
october 17 Injunction. This motion is to 11 
Forest Service sales that are either enjoined 
or suspended. NFRC has requested that the 
court grant an expedited hearing on these 
sales on same date that a hearing ~s set for 
NFRC's third motion for summary judgment -
November 7, 1995. 
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1 Mark C. Rutziek, osa #84336 
Alieon Kean Campbell, OSS '93011 

2 MARK C. ROTZICK LAW P'tRM 
A Professional Corporation 

3 500 Pioneer Tower 
888 S.w. F1feh Av.enue 

4 Por~land, oregon' 9'204-~Oe9 
'(503) 499-4573 

5 
Attorneys tor Plaintiff 

6 
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8 IN . THE UNtTBO STATES DtSTRICT COURT 

9 

10 

11 

12 

13 

14 

16 

17 

18 

FOR THE DISTRICT OF OREGON 

NORTHWEST FOREST !RESOURCE ) 
COUNCIL, an Oregon corporat1on, ) 

Plaintiff, 

VB. 

DAN G~ICKMAN, in his capacity 
as Secretary of ~9riculturei 
saucs BABBITT, in his capacity 
as Secretary of the Interior, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
} 
) 
) 
} 

~-----------------------------) 

Civil No. 95-6244-HO 
Lead Caee 

Civil No. 95-6267-HO 
Conao1igated Cases 

MOTION FOR FURTHER 
CLARIl'ICATION OR 
ENFORCEMENT OF OCTOBBR 17 
INJUNCTION 

Expedited Consideration 
Requested 

Plaintiff Northwest Forest Resource Council (~NFRCU) moves 

19 fo:r: further clari:fieation or enforcement of the cou.rt' s October 

20 17 injunction. The government has failed to award and release 

21 three FY 1991-95 Fore~t Service t;.imber sales lisCed in ics 

22 October 2S compliance report that are within the scope of the 

Z3 court:' 6 injuncti~n :because these sales are eitller enj oineCl by 

24 another court or voluntarily suspended pending litigation. NFRC 

~5 seeks clClrification that these chree sales muse. be awarded and 

26 released under the terms of the court's October ~7 injunction and 

1 - MOTION FOR FURTHER CLARIFJ;CATION OR ~JiFORC:2MENT 
o~ OCTOBER 17 INJUNCTION 

MARK C. RUTZICIt LAw FlAM 
III P'l'ci'MoIJonlll ~.m" 

Anw ....... ..:l_ 
sao Pia .... , To ... , 

888 S.W. Fofth Avenuo 
Pq~."d. OF! 9720.·2089 

.SOll Alt.af.'". ~ .. n\o31 lQ6.~g,. 
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1 § 2001 (k) (1) . 

141 003/015 
MARK C. RUTZIGK I"'p.l.:!c:. 1:)"; 

2 NFRC ~equestB expediced hearins on tnis motion l and cequescs 

3 oral argument on the motion at the presently scheduled he&ring 

4 set: tor November 7, 1.995, because the issues on t.his mot:ion 

5 relate directly to the issues already before the court thae day 

6 cn NFRC'S third motion tor summary juagmen~. 'mere are eight 

7 sec~ion 318 ti9~al y~ar 1990 gal@~ Il;ubject: to ~h@! third motion 

8 tor summary judgment that are or may be similarly enjoined or 

9 Elu6lp@nded _ The "re1,at9d issues sht")uld all be hQard together 0 

10 NFRC asks the court to direct that any opposition to this 

11 mo~ion be fi1ed by noon on November 3, 1995, and any ~eply by 

12 noon on November '6, 1995. 

13 Oated this 30th day of October, ,1995. 

14 MARK C. RUTZICK LAW FIRM 

15 

16 

17 

'8 

19 

20 

21 

22 

23 

24 

25 

26 

Page 

A Professional Cor oration 

By: __ ~ __ ~~~~ __ ~ ________ _ 
Mark c. 'Ut~ick; 
Alison Kean Ca~pbell 
Attorneys for Plaintiff 

2 - MOTION FO~ FURTHER CtAR!PICATION OR ENFORCEMENT 
OF oCTOBER ~7 INJUNCTION 

MARl( Co RUTll!U~1( lAW F.-.. A """'_II car __ 
a",or..,... ~ \....., 

500 PiQ., .. , r ...... , 
888 s.w. Fifth A"OllUII 

PorU.rI4. OA 97204-2089 
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Mark C. Rutzick, OSB #84336 
Al.iB.on Kean campbell, ass #93011 
MARK c. RQTZICK LAW PIRM 
A Professional Corporation 
sao Pioneer Tower 
888 S.W. Fifth Avenue 
Porcland, Oregon 97204-2089 
(503) 499-4S7l 

Attorneys tor Plaintiff 

I4J 004/015 
1-°.-.0.;,1:.. ~Cl 

8 IN THE UNITED STATES DISTRICT COURT 

9 FOR THE DISTRICT OF OREGON 

10 NORTHWEST FOR-EST RESOURCE ) 
COUNCIL, an O~egon corpo~at1on, ) 

11 ) 

Plaintiff, ) 
12 ) 

) 
13 vs. ) 

) 
14 ) 

DAN GLICKMAN, in h1s capac1ty ) 
15 as Secretary of Agriculture, ) 

BRUCE BABBITT, in his capacity ) 
16 as secretary of the Interior, } 

) 
17 ) 

Defenda.nt.s. ) 
1 B ) 

) 
19· ) 

Civil No. 95-6244-HO 
Lead Case 

Civil No. 95·6267-HO 
Consolidated Cases 

MOTION FOR LEAve TO FILE 
SOPPLEMENTAL MEMORANDUM IN 
SUPPORT OF NFRC'S THIRD 
MOTION FOR SUMMARY JUDGMENT 
AND IN SUPPORT OF MOTION 
FOR FURTHER CLARIFICATION 
OR ENFORCEMBNTOr THE 
COURT'S OCTOBER ~7 
INJUNCTION 

Expedited Consideration 
Requested 

20 Plaintiff Northwest Forest Resource Council ("NFRC") moves 

21 for leave to file a supplemencal memoranQum in support ot NFRC'S 

22 third motion for summary judgment and in support of its motion 

23 for rurcner clar1tica~1on of the courc's octo~e~ 17 injunction. 

24 Since this memorandum supports both c.he motio!l for further 

25 clarification or en!orcement ot the Octo~er 17 injunction and the 

26 previously-filed third motion for summary :judgment. as to which 

Page 1 - MOTION FOR LE1I.VE: TO FILE SUPPLEMENTAL HEHoaANDUM I~ 
SUPPORT O~ NFRC'S THIRD MOTION fOR SUMMARY JUDGMENT 
J\ND IN SUPPORT OF M01'tON FOR FUftTHER CLARIFICATION OR 
ENFORC~MENT OF THE COURT'S OCTOBER l' INJUNCTION 

MAP-k C. RUTZ.::" LAw FIRM 
.& ~ .... .," .. C9rporuio~ 

'&"6'''''.,. « L#-
500 Pia(W! .. r To ..... , 

ees s.w. t=ifth Ave .. .... 
P"rtI~nd, O~ 9720~lOe$ 

1&02'1 clPCjl."~7:]1. ~.III'a::l~ .:rs6.M.,e 
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1 briefing is otherwise completed, leave of court is being request-

2 ed for the ~i1ing 0' the memorandum. 

3 Expedited hearing on this moeion is justified because .the 

4 hearing OIl the &bird motion for Bummary j udgmenr; 1s scheduled for 

5 November 7, 1995. and this supplemental memorandum results from 

6 accions eaken by the government in another case on Oct.ober 25, 

7 1995. Expedited he&ring' is also being requQs~ed on th9 motion 

8 for. further clarification or enforcement of .the OctotJer 17 

9 

10 

, , 
12 

1-4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Page 

injunction sin~e th~ issues ~n that motion relate directly to the 

issues on the t.hird motion for summary j udgrn@nt. . 

·Da~ed this lOth day of October, 1995. 

MAR.K C. RUTZICK LAW FIRM 
A prOfessl-onal corporation 

By: tA\~ 
Mail< C. Ru~ 
Alison Kgan Campbell 
Attorneys for Plaintiff 

2 - MOTION FOR LEAVE TO FILE STJPPLEMEN'I'JU, MEMORANDUM IN 
SUPPORT OF NFRC'S THr~o MOTION fOR SUMMARY JUDGMENT 
AND IN SUPPORT OF MOTION FOR FURTHER CLAA!FICATICN OR 
ENFORC~MENT OF THE COURT'S OCTOBER l7 I~JUNCTION 

MARK C. RUTZlCI( LAw FIRM • 
. .. Prol."oMl CS"",ot1an 

"~n"Y"'~\"4I" 
600 Pig,.."r r""".t 

ees S,W, Fifth A~." ..... 
Pg~G.,d, OR 87204.20aa 
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1 Ha~k C. Ruezick, OSS *84336 
Ali~on KA&n Ca~pbell, OS8 #93011 

2 MARl( C. RUTZICK LAW FIRM 
A Professional Corporation 

3 500 ~ioneer Tower 
S98 S.W. Fifth Avenue 

4 Port~and, Oregon 97204-~089 
(503) 499-4573 

5 

6 

7 

8 

9 

10 

'1 
'2 

1:3 

14 

15 

10 

17 

18 

19 

Attorneys to~ ~1aintirf 

IN 1"dB UNITRO STATB£ DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

NORTHWeST FORmST RESOURCE ) 
COUNCIL, an Oregon corporat;,on. ) 

Pla1neiff, 

VS. 

DAN G~ICKMAN, in his capac1ty 
a.s Secretary of Agr:!.cultul:e; 
~RUCg BABBITT, in his capacity 
as Seeretary of the Interior, 

Oe~endants. 

) 
) 
) 
) 
} 
) 
) 
) 
) 
} 
) 

------~-------------------~------) 

Civil No. 9S-6244-HO 
Lead Case 
Civil No. 9S-6267-HO 
Consolidateo Cases 

NFRC'S SUPPLEMENTAL 
MEMORANDUM IN SUPPORT OF 
THIRD MOTION FOR SUMMARy 
JUDGMENT AND IN SUPPORT OF 
MOTION PO~ FURTHER 
CLARI~ICATION OR 
BNPORCEMEN'T OF THE COURT'S 
OCTOBER 17 INJUNCTION 

ZNrBODrlcrZON 

R.ecent actions by the government in another case - whic::h 

20 directly contradict the position taken by the government in 

21 response to Northwest. F'orest ResourC9 Council's ("NFR.C'S") ~hi:r:d 

22 motion for summary judgment in this case - require NFRC to file 

23 this supplemental reply brief, and to seek further c1arification 

24 or enforcement of the October 17 injunCtion. 

25 NFRC must now ask the court: to decide an issue that the 

26 government seemingly had conceded in its September 29, 1995 b.ief 

Page 1. - Nf'Rc' s SUPP!.J!;M£N'TAL l'IEI'IO~tJl1 IN SUPPORT OF THIIU> 
"OTlON FOR SUMM1RY JUDGMENT AND IN SUPPORT OF MOTION 
FOR FURTHER CLARIFICATION OR ~N?ORCEMENT o~ ·THE 
COURT'S oCTOBe~ 17 IN~~CT~ON 

MARl( C. ROUle" LAw FIRM 
.. tr..,. ... 6AA Ciwp!W' ... '"""" 

&"etl'lll. ..... l ... 
600 .PiDfteO. TOWII. 

asa s,w. Fi~ Av~"u. 
Po .. ,_ ..... OR 07~O'·201i19 

I!SCll.,".aU • - •• 150J) ~·(l9t:' 
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on the third summary judgment motion: whether Section 319 sales 

2 that: were previously enjoined. by a COurt must be a.warded ana 

3 released under § 2001(k) (1). After conceding eha issue in this 

4 case - an~expressly stating chat the enjoinea sales are subject 

5 to the statute - the governmane has taken the opposite position 

6 before Judge Dwyer in the Wes~ern District of Washington, arguing 

7 that § 2001(k) does not apply to four sales p~eviously enjoined 

8 by that court. 

9 NFRC is alao asking the cou~t to reeolve ewo related issues: 

10 (1) whether the defendants are excused from complying with the 

11 court's Oc~ober 11, 1995 injunction with respect co two FY 1991~ 

12 9S timber sales that were previously enjOined by a court, and (2) 

13 whether tha cou~t;s ~ctober 17 injunction, or § 2001(k), exempt 

14 the award and release of five otherwise covered timber sales that 

15 were withdrawn or suspenQe~ in che face of court cha11enge. 

15 Ali 11 of these sales - which collectively conta.in' 6S 

17 mill1or! board feet. of t.imber volume - must be awa.rded and 

18 released under the plain terms of § 2001 (k) as confirmed· in the 

19 court's declaratory and injunctive order of October 11. Section 

20 2001(k) is plain on it~ face, as this court has no~ concluded 

21 several times. anc1 requires, "notwithstanding any other provision 

22 of law. II id., th@ award and release of "all timber sale cont.racts 

23 offered prior to July 27, 1995 I in any national forest. in Oregon 

24 and Wa.shington or BLM district in western Oregon, except for 6liille 

25 unit~ in which a threatened or endangered bird species is known 

26 

Page 

to be nesting." Order-, October 1.7. 1.995, • l. 

:2 - NFRC' S SU~PLEMEN'l'AL MEMORANDUM IN SUPPORT OF THIRO 
MOTION FOR SUMMARY JUDGMENT AND I~ soppd~~ OF MOTION 
FOR ?URTReR CLARIFIcATION o~ SNFORCEMENT OP Tug 
COUR7'S OCToaER 17 INJUNCTloN . 

There i.s no 

MAPile C. AUTliCK !.Aft FlAM ""'"f""_c... __ 
... "611 ...... _ .... _ 

sss r;;:,w. J'ifth AY.n~ 
J>o'fland. OR 97204-:2090 

I~D:A '!ilII.'~':J. _ .. COO:l) l3&·D;'~ 
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, except1on. for otherwise releasable sales that were previously 

2 ,enjoined or were withdrawn in the face ot litigation. 1 

3 The industry intervenor in J~dge Cwyer's case, in consulta-

4 tion with NFRe, has asked Judge Dwyer to transfer the ease to 

5 this court or to stay the case pending decision by th13 co~rt. 

6 NFRC ·seeks to a.void duplication and inconsistency, ,and also seeks 

7 t.o prevent the gove.nmenc from inte.fe.ingw;ich thi.:3 court.' ~ 

8 jurisdiction and its injunctive orders by relitigat.ing in another 

9 court issues it has already lost here. NFRC has no objection if 

10 this court wishes to consult with Judge Dwyer to determine how' 

" best to proceed on these issues. 

, 2 STATJI:II!2lIn' 0' 'ACTS 

In sworn testimony submitted on Septetn):)er 8, 1995 the 

14 government conceded that four Section 319 timb~r sal@~ on ~he 

15 umpqua National Forest in Oregon that were previously enjoined by 

lG JlJdge Dwyer in the Western D:i.$~rict of washington in Seaetle 

17 Audubon society v. Evans, No. C89-160WO (the CowbOy, Nita. SOuth 

19 

20 

21 

22 

23 

24 

25 

26 

Page 

Nita and Garden sales) are subject to § 2001(k); "The Forest 

:L Oespite press reports that the government. released all the . I 
FY 1991-95 sales on October 26, it appears that in fact the 
Forest Service did not release approximat;.e~y 75 million board I 
feet. of its 115 million feet of FY 1991-95 sale volutr\e for a I 
variety of reasons that are outlined in its October 25 compliance I 
report.. Some of those issues are addressed in this pleading; 
NFRC 1s curren~~y investigating some of the other issues and will 
bring chem to the attention of the oourt if necessary i.n t.he 
future. In contrast t.o t.be Fo.est Se"j.ce' s aisappointing 
performance, it appears that the Bureau of Land Management 
complied with ehe Octob@r 17 injunction fu~ly hy awarding anQ 
releasing all required units of its FY 1991-95 timber sales on 
Oetober 26. 1995. 

3 - NFRC'S SUPPl..E:Mf::!tTAL MJ;:MORANDUM I.N SUPPOR.T Of' THI~ 
MO~ION FOR SUMMARY JUDGMENT AND IN SU~PORT OF MOTION 
FOR ~URTHER CLARIFICATION OR ENFORCEMENT OF TB~ 
·COU~T·S OCTOBER 17 INJUNCTION 

MARK C. RU1'ZlCK LAW FIRM 
A Pt ............ tor .... _~ 

A"~"... -.l'" 
50017"10""'" Tow;, 

a8a S.W. fifl" Ave" ..... 
Port\af1d. OR 9720~2089 

16031 .69-&673 • ~n 16031 ~oel~ 
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, Service has determined that the 75 section 318 sales shown on the 

2 attached chart are subject to the provision of seQtion 2001(k} of 

3 the Act." and listing the Cowboy I Nita, South N1 ta and Garden 

4 sales on the chart. Declaration o~ Ri~nard A. Pra~sa (Sep~ember 

5 a. 199;). The Forest Service also agreed ehat two other Umpqua 

8 National Porest sect10n 318 timber sales - called Firat and Last 

, - ehae wore withdrawn by the Forest Service when challenged in 

8 the same ease are also subject to § ~OOl(k). Id. 

The four Umpqua saleg were enjoined in 1~90 based on a 

'0 finding that they did not comply with the special requirement in 

11 section 318 eo m1nimize fragmentation of old-growth forests_ 

12 When NFRC moved for injunctive relief to release c.hese 

13 sales, the government ~laimed the motion was moot hecause it was 

14 already doing everything ic could to release the sales. 

1S Defendants' Oppoeition To Plaineiff's Third Motion ~or Summary 

16 Judgment And In support Of Defendants' Cross-Mo~ion (September 

29, 199~) at 7-12. It. conceded that the enj oined sales are 

18 sUbject to § 2001 (k); hut claimed: "As to the ~hree [s..tc] 

'9 subj ect sales that were enj oined, the .Fo~e:Jt Service haG deter-

20 mined that the sales are subjeet to outstanding injunc~ions and 

21 cannot be released by the Forest service." Id_ at 11. It asked 

22 the court to deny NFRC'g motion on the ground that the government 

23 was eaking all necessary act10ns to seek che release of c~e four 

24 sal.ela. rd. 

25 Upon seeing the government'S concession thaL the four sales 

2Sare ~je~t to release under § 2001(k), the plainciffs in Seattle 
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1 AudUbon Socje~y v. Evans (~he same pa.cies Cha~ are the interve-

2 nors in thi~ ease) went back to Judge Cwyer to ask him to rule 

3 that ,§ 2Q01(k) wo~lO ~e unconsc~tut1onal if applied co relea5e 

4 t:.h~ four sa.les. See Defendants' Notice ot Filing (Oc~ober 3, 

5 1995) . 

6 The government's response in Se~~tle Audubon filed Oetober 

25. 1995 directly contradicts i~s position here: it. argues to 

8 ~udge Dwyer ehae these four sales are not subject to § 2001, n@@d 

9 not be awarded and released, and therefore there is no constitu· 

10 tional issue. Par from seeking the award and release of tha tour 

11 sales, as it promised this court it would on September 29, the 

12 government propose::;! to GCCj[\"li.eoee in t,he plai.nt;iff~' motion toO 

~3 prevent the awara and release of the four sales. 

14 The government ba,5e5 its position before Judge Owyer on the 

15 same interpretation of the phrase "subject to section 318'1 :.hat 

16 this CQurc has already rejected. It argues that congress did noe 

l' intend to release enjoined sales - for the same reasons (in the 

18 government'S view) it did noe 1ncend eo release ~y 1991-95 sales. 

'9 In proposing to abandon the four sales, the government also 

20 ignored the fact that the final judgment in the Seattle Audubon 

21 Society v. Evans case does not in, fact appear to .njoin any of 

22 the four sales, in which case even its flawed interpretation of 

23 § 2001(k) would not bar ~eleaae of the sales_ 

24 The industry intervenor in that case, the Washington 

25 Contract. Loggers Association, is apprising Judge Dwyer of the 

26 government's contradictory positions and of this motion, and is 
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asking Judge Dwyer to transfer his case to this district, or to 

2 stay. the case pending' ruling by thiS court on NFRC' s pend.ing 

3 motion8. J J!xhibit A. 

4 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

18 

17 

18 
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ARC'1aJIIKl\Jr 

%. S.~rzroll1 .2001(1c) COID.U nm AIiUJtD A.Im ULlUlSR 0' 
TZDn SAUS SrJBJBC'l' TO A 'U-UISTING INJUNCTION. 

The governmenc's unceas1ng actempes co find higQen ~imitQ­

tions in th~ broad language of § 2001(k) (1) are no more succass-

ful on this issue than on the FY 1991-95 sale issue. very 

simply, "a11 sales" means 'ta.ll sales. n There is no hidden 

exemption for sales previo~sly enjoined by anotner court. 

The gover.nment'g argument to Judge Owyer that the phrase 

hsubject to section 318" in subsection (x) (1) eontains a hidden 

exempt;i.on for enjoi.ned sal.es tai.~G for the same reasons its 

argument for a hidden exeruption for FY ~991-95 sa1es failed: the 

phrase "subject t.o section 31B" serves onl.y to define the 

geographic area in Which "all sales offered or awarded" prior to 

July 27, 1995 must be released. Thac phrase does not cont~in any 

of the hidden meanings suggested by the government: 

only wna~ 1~s plain language indicates. 

it means 

Nothing in the statute or legislative history giv~s any hint 

of an implied exempcion for previouel.y enjoinea sales. To cne 

c:ontrary, the unqualified "notwithstanding any other provision of 

2 The Washington Contract t..oggers Association is represented 
by t.b.e s~me law fi:tm that represents NFRC in this ca::lle _ The 
Contract Loggers are filing their motion papers with Judge Dwyer 
simultaneously with the filing of this memorandum. 
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, law" clause in subseecion (k) (1) sho1fs Congre.ss' clear intent 

2 tnat. o':her laws could. not eta-nc in Che way of awarding and 

3 releasing t:irnber sales. The Conference Report on the Rescissions 

4 Act stat.es; 

5 For emergency timber salvage sales, Option 9, 
&DeS .al.e in Section 318 area_, the bill 

6 contains language which 4e~. .u~~1c1ant the 
docu.eutat10D O~ w~ich the ~.1.. a~. La.ed, 

, and significantly expedites legal aceions and 
virtually eliminates dilatory legal challeng-

8 es. Environmental documentation, analysis, 
test.imouy, and I;Itudiee concerning each of 

9 these areas are exhaustive and ~h@ surfi­
c:iancy laDg'Uag. ia provided. .0 that sales can 

10 proceed. 

·11 H. Conf. Rep. 104-124 at 136, reprinted at 141 Congo Ree- H5013 

12 (May 16, 1995) (Exhibit 1) (filed with NFRC's August 25, 1995 

13 summary judgment motion). eong~ese intended to provide legal 

14 sufficieney SO that all the hsa1es in Section 319 areas q could 

15 proceed whether or not they may have complied with the prev iou5 

16 environmental laws. In thQ case of the four Umpqua sales, the 

17 only environmental law t.hey violated was section 3l8, whloch 

i8 expired September 30, 1990. § 318(k). 

19 ThUS, even it che four umpqua N~cional Fox-"st. sales are 

20 still enjoined by an order in Seattle Audubon SCicietyv. Evans, 

21 they must be a~arded and released under § 2001{k) . 

22 ·Th~ government has also failed to award and release two 

23 previously-offered FY 1991-95 Forest ~ervice sales that. were 

24 enjoined in another action in the Westerr. District of Washingt.on 

25 (Leavenworth Audubon v. Ferraro, No. C94-1025C) based on a 

26 violation of the National Environmental Policy Act. The govern-
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, ment did not request a.rt exemption for these two sales in the 

2 ·October 17 injunction, and tne~e i9 no exemption for those two 

3 Galas in the ~~atute or the injuncti~n. These sales must also be 

4 awarded and released under the stai;ute and the injunction. 

6 

6 

II. #.e'l'%0lI ~(JOJ. (k) COILPRLS '1'Jm :.aWMm .AND RELlUlSB OS' 
rr.llmu ~S SUSPD1DmJ OR JPl%2"aD.aAHN IN rIlE 'ACB 0' 
LrorZQA'J'%OII. 

7 'The governmen~ has also refused to award and release five 

8 previously-offered Forest Service timber sales - four section 318 

9 sales and a Py 1991-95 sale - that are not subjecc to any court 

10 injuncr:ion on che ground that r.he Forest Service "suspended ll or 

11 "withdrew" the sales in the face of litigation. Two sect~on 318 

12 sales - the First and Last sales on the Umpqua Naeional Forest -

13 were involved in the Sea~ClaAudubon litigation; two section 318 

14 sales (Boulder Krab and Slk Fork on the Siskiyou National Pores~) 

15 were 1nvo~veC1 in e.. ease in Oregon before Judge Fanner (Friends of 

16 Elk River v. Forest Service, Civil No. 90-969-PA (dismissed March 

l' 20, 1991); and one sale (the Gacerson sale on r.he Colville 

18 National Forest in eastern Washington) is involved in an ongoing 

19 case in the East-ern Districc of Washingt.on (Srni th v. Forest 

20 Service. No. C93-0178-JLO>. 

21 

22 

23 

24 

25 

26 

Page 

These sales must all be awarded and released under 

§ .2001 (k) .l Since even enjoined ga.les mlH~t: be awarded and 

3 There are another six Forest Service FY 1991-95 timber 
sa~es su:c:; eet to 1;ne C;our~' s I')ccober 1.7 1nj unceion r.hac the 
gQ~rnment has not released becaus$ ehey are involved. in litiga­
tion although they are neither enjoined nor suspended. The 
government suggested in its October 25,compliance report thac 
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released. as shown above, it follows a fortiori that sales that 

2 are noe enj oined must:. be a~arded ~nd reI-eased even i~ che sale 

3 was suspended or withdrawn in ehe face of litigation. 

4 In ad~1t1on, tlle FY 1991-95 Gaterson aale involved in t;he 

5 Smith case must also be released under .the court· 5 October 17 

6 injunction, since ehe government did not request, and th15 court 

7 did not grant, any @x8mption for that sale. 

8 rrr. "BE a.Z,IIlV REQU.STBD BY lWItC DOES NOT INTBaFBRB 

9 

10 

'1 
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'3 
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Hr'Z7t ftIII LTf'.1!I.ISDZC'Z'ZON 0' ANY 0nmR COlD,7'. 

NFRC is not asking this court to interfere with ehe juris-

diction of any ::ourt. t.hat has issued an injunction aga.inst an 

individual timber sale. NFRC is asking this court to interpret 

§ 2001 (x): to rule that § 200l. (k) applies 1:.0 a timber sale 

otherwise subject to the statute even if it was previously 

enjoined by a cour~ under anocbe~ envi~onmental law_ 

This ruling would require the government to return to any 

court that issued an existing injunCtion agains~ a sale to ask 

tha.t court t.o lift t.he injunct.ion. The court issuing the 

injunction would retain jurisdiction to determine whether to 11!t. 

the injunction_t 

1 ( ••• continued) 
these six sales, which contain 34 million board feet of timber, 
will be released lIon or after October 30 _ II If the sales are not 
relQas@d on Octob~r 30, NFRC will ask che court eo exercise its 
enforcement powers as to these sales-

• In the alternati'V'e the govern'tnent may conclude chat: it can 
permissibly proceed to award and release an enjoined sale without 
reeurning to the court that issued the injunction. This court 
need not addre~s tnac issue. 
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This proeedure preserves the juriedic~ion of this court to 

2 interp:ret § 2001 (k) uniformly with its other rulings on the 

3 statute, and alsopreservea the jurisdic~ion of the cour~s tha~ 

4 issued the original injunctions. 

5 ~USZOll 

6 The 11 enjo~ned, suspended or withdrawn timber sales must 

7 all be awardeCl an(;'l relea5ed unde:r 5 2001 (k) _ The injunction Qf 

8 oct.o~er 17. 1995 already requires the award and release of the 

9 thr~e FY 1991-95 timbe~ sales in this group ot sales. The cour~ 

10 ahould clarity that order. and expand it to cover the section 318 

'1 sales in the group, by ordering the government to award and 

'2 release all ~he susp9nd@d or withdrawn sales within cwo working 

13 days / and by ordering- t.he government. t.o release any current.ly 

14 enj o:i.ned sales promptly after takir'J.9 all necessary steps to 

15 vacate any existing injunction issued by anothe~ court_ 

16 Dated this 30th day of October, 1995. 

'7 MARK C. RUTZICK LAW FIRM 
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ABSi&tant Seceion Chief 
GeDera1 Litigation SeceioD 
Bnvircnment and Natural Re8au~ces Division 
U . s. I)epa:rtment:. o~ Jusci:ce 
601 PeDDBylvania Avenue N.W. 
8th Ploor 
Washington, D.C. 200'4 

Re= Nne v. Glickman, No. SS-G244-HO (D,. Or.) 

near Illen: 

I am 1Irl't:1DS 1;0 prgvJ.de the de~endant.9 b ~ha eove­
cupt.:i.gnecS cage NP.RC" II; current posi.tion as too the Poresc 
Service timber Bales described iD Jay MeWhirter's declaration 
fileci with the court on Oct.ober 25, 1995. You of course 
understand that we are closely ~n1tor~DS the gavernment'8 
compliance with Judge Hogan"s injunction of October 17. 1995, 
aDd ~hat we expect full ~amp1ianee_ . 

Mr. McWhirter' EI declarat.ion raises ser1ou.s quest-iens 
about. the De~artment. of Agriculture' S inte~cieci compl.iance w5-~h 
the inju1"1et:.;a.on. However.' cine@! t.he 4ecla~atign was filed 
before ~he injunct.ion ~e~~ effective, we do net ~ every 
case know what the Fg~est Service ac~ually di~. We did .ea~ 
Pete~ coppe~man's sene~al stacement ~o the media O~ O~~obar 
26, 1935 that the a~is~ration weuld r8~eage the sales~ and 
WQ hope ~hat is true. 

Mr. MdWhirter's first eategory at sales a~e ~ho~e t.hat 
are t.he sUbjec:t of l:i.'ti9'atioD in c»mc v • .to'-'e. 92-1121.~S '(rL 
Or. )" There is no :i.!:1j\lnetio:n. outstandi.ng a;ains1: any o~ these 
sales. Mr. McWllirt.er 81:ates tbat. .. the sale=a are current1y 
seheduled for release on or af~er Oc~oger 30. 1995." 
M~rLe~ Declaration, 1 4. 

Although releasing ehese Bales on October 30 rather than 
October 26 is a viola~ion of the October 17 injunction_ and 
shows aD,~dif£e~ence to the legal du~iea a~~sins from a court 

,. .... ," •• , , •• " .... I I • _._ •• ,'. __ • 
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Qrder that 8ee~ UDdUe, and is surely unw~se, in ~he circ~­
stanee9 this; ease~ we will hot ma](e an i.ssu~ of t:he t.ime 
between October 26 and October 30 if the sales are in fact 
awarded on October 30. 

But we az:oe ausp:l.c:icus abou: the vordos IfO~ afeer ll in Mr. 
McWhirter' lSI 4eclara1:icn. "On or aftern Oct.ober 30. 199$ eou~d 
be ehe year 25S0~ and at this paint ~e simply have no toler­
ance fc~ 11ngu1st~c cuteness by gover~ene spokesmen. 

So 1@~ me be clear. We will go back to JUdge Hogan for 
anot:her contetnpt order, and will pursue another Rule 11 
sanction, if those sales are net awarded oa October 30, ~99S. 

, , 

Mr. Mc~~~ar'a sacond eat@gory of sa1ea a~e really two 
caeegerie&: sales suspended or enjoined. We are appalled at 
the government's dishonest an4 manipula~ive hanaling of th~s 
issue ~tween Judge Hogan' II CO\lrc and Judge Pwyer' s ccuX't. We 
a~ taking itlUl\CO:i.ate steps to aeeu~e a :cu11ng from the CQurt 
em this issue. I st.rong1y uzge you 1:.0 coTt\Psre th@ 
Department's f,ilings with Judge Hogan ana Judge ~er to 
determine whether correct1ve steps are required eo avo!4 Rule 
11 ,expOBu~e. ' 

Mr. McWhirter-s ~ifth category of sales are those where 
the ,high bidder is no longer in ~usiness or, in one case, has 
declined co execute a c::ontract. There ,is nr;;l't,hing in § 2001 ()~) 
eh;;at excusea the avari of a sale othE.\l~'Wise subj set to the 
at.atute because the high bidder is out Of l)usinsss or dec~1ne9 
the sal@. The Porest Service has standard procedures ~or 
awar41ng sal.es When the high bidder .is noe financially 
~esponet~le or de~l~nes the salc= the BCanda~ proeedure is 
to award the 19a1e ~o t:he second high bidder at. the high bid 
price, if the second high bidder is willing to ac~ept the sale 
at the high bid price. 

T.be Po~eBt'Servica haG fo11oved this practice r@gU1Ar1y, 
even 1n aaees where ,the high biade~ has gone ou~ Qf business 
while award of a sale was ~elayed due ~o,a court injunc~ion. 
The Winema Nat:. 10na 1 , Forese. recen'C.1y aWilU'c1er3. t.he Ace t.illlQc:::~ 
sale eo ehe second h1gh bid4er, fo11owing an ~tensiv. delay 
in. awarding 1:he sa1e, clue to a coux-t injunction, after it 
deeB~ned ~he high bidder had gone out of ~~siness in ~he 
:i.:a~er1m.. 

Section, 200'1 (k) does not excuse award of a sale "if the 
high bidder has gone cut gf busineS5. It,requires the aw~rd 
of sales, UQcond1t1on811y_ for Chese sale~ t.hat are subject to 

141 003 
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the ata~u~e. We will no~ accept the rerusal to a~ar~ these 
cOtltl:'acu:,S. We w:i.ll seek QO~i:emp~ sMet-iofts if these: Gale" are 
not. offered to the secane! high bic1cSer, and additional hidders 
if necessary, until the sales are awarded •. 

We hope thAt turcher litigation before Judge Hogan will 
~ot be naees9ary eo seeure the award and re1ease of ea~h of 
tbeSe categori@a of sales. although it is already apparent 
tllat Borne enforcement a.ction is required a I hope you will. be 
~le to iDform me pr~~ly ehae some or al~ of these catego­
ries of sales have been. awazdec! and. 2:'e~eaeecl. 

very trul.)", y 

M. 
Mark ~. RUtZ1 
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\ F' LED 
IrnTTED STATES COURT OF APPEALS OCT 2 5 1995 

FOR THE NINTH CIRCUIT 

NORTHWEST FOREST RESOURCE COUNCIL, 
an oregon corporation, 

PlaintlfC-Appellee, 

va. 

J 
) 

J 
) 
) 
) 
) . 

DAN GLICKMAN, in his capacity as Secretary ) 
of Agricultu:r:e, et al., ) 

Defendants-Appellants, 

a.nd 

OREGON NA~, RESOURCES COUNCIL, INC., 
et al., 

Intervenors. 

) 
} 
) 
) 
) 
) 
) 
) 
) 

--------------------------~---------------) 

CATHV A CA'ITERnON, CLERK 
U.S. COUflT Of APPfALS . 

No. 95-36042 

DC# CV-95-6244-MRH 
. Oregon (Eugene) 

ORDER 

Before: BEEZER, THOMPSON and T.G. NELSON, Circuit. Judges 

We have considered the emergency motion for Q stay of the 

district court's order pending appeal and the response of the 

parties, and we have heard oral ·argument. Although. some 

hardship may result from either a grant or a denial of a stay 

pending appeal, the balance of hardB~ipB does not tip sharply in 

favor of one party or the other. ~ Lopez v. Reckler, 713 F.2d 

1432, 1435 (9th Cir.), rev'd in ~ gn othe~ grgunds, 463 O.S. 

1328, 464 U.S. 879 (1983). The potential for appellants' 

9.UCCOSS is negl.:i.gible, for the reaeone stated by the distri.ot 

court. T~is appeal does not present a serious legal question. 

~ . .1a. We cannot say the public interest factor predominates 

on eit.her side of the case. ~ Hilton· y. BriiunsJdll, 48~ u.S. 

770, 776 (1997). 

mocal/~O.24.9S/mg/G 
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The emergency motion for a stay is DENIED. The October 24, 

1995 order temporarily granting 8 stay is VACATED. 

The motion to expedite is GRANTED. The opening brief is 

due November ll, 1995; the answering brief is due December 4, 

1995; the optional reply brief i~ due December 11, 1995. No 

requests for extension of time to file briefs will be granted. 

Filing and service of brief.s shall be by hand or overnight mail 

delivery. 

The Clerk shall schedule oral argument in Portland for the 

week of January 8 - 12, 1996. 
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II 

12 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

13 NORTHWEST FOREST RESOURCE COUNCIL, 

~002/010 

14 Plaintiff, 

) 
) 
} 
) 
) 
) 
) 
) 
} 
) 
) 
) 
) 

Civil No. 95-6244-HO 
(Lead Case) 

15 v. 

l6 
GLICKMAN and BABBITT, 

17 
Defendants. 

18 

19 

20 INTRODUCTION 

Civil No. 95-6267-HO 
(Consolidated Cases) 

MEMORANDUM IN 
SUPPORT OF MOTION 
FOR ENTRY OF. 
APPEAI.ABLE ORDER 

21 The federal defendants respectfully submit that they should 

22 be afforded an opportunity for expeditious, but orderly, 

23 appellate review of the interpretation of Section 2001(k) (1) 

24 before the timber in issue is actually cut. Clearly, until the 

2S court of appeals speaks to the proper interpretation of the scope 

26 of sales covered under Section 2001(k) (l), the issue will not be 

27 finally resolved. Because the court's September 13 opinion was 

28 not final, and contained no injunction l the federal defendant 
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1 have to date not been in a position to take an appeal. By the 

2 same token, as explained in our October 6, 1995, response to 

3 Plaintiff's motion for contempt or in the alternative for 

!gj 003/010 

4 imposition of an injunction, the motion for contempt was not well 

5 taken, and lacked both legal and factual support. 

6 There are three ways in which the court can provide for 

7 immediate appellate review of the meaning of Section 2001(k) (1), 

8 while it disposes of plaintiffs remaining claims. 1 First, the 

9 court can enter a final declaratory judgment on its 

10 interpretation of 2001(k) (1) under Rule 54{b) of the Federal 

11 Rules of Civil Procedure, while refraining for the time being, 

12 from entering injunctive relief. See 28 U.S.C. 2201, 2202. 

13 Injunctive relief, like a declaratory judgment is equitable . l.n 

14 nature. Entry of only a declaratory judgment would in fact act 

15 to preserve the status quo pending appeal. Second, the court can 

16 certify its determination of the scope of 2001(k} (1) for 

17 interlocutory appeal under 28 U.S.C. 1292(b) , as an issue 

16 "involving a controlling question of law as to which there is 

19 substantial ground for differences of opinion and that an 

20 immediate appeal from the order may materially advance the 

21 ultimate termination of the litigation." Finally, the court may 

22 grant an injunction covering the plaintiff's claims under 

23 2001(k) (1). Any injunctive order, however, would be subject to 

24 further modification, given that plaintiff's claim concerning the 

25 proper interpretation of Section 2001 (k) (2) "known to be nesting" 

26 

27 1 By filing this motion defendants do not abandon any of 
the arguments made heretofore, concerning the proper scope of 

28 Section 2001 (k) (1) . 
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1 exemption remains to be decided. Should the oourt grant 

2 injunctive relief, however, the defendants would seek a stay of 

3 that order, pending appeal, in order to avoid irreparable harm to 

4 natural resources within the forests. 

5 I 

6 ENTRY OF A FINAL DECLARATORY JUDGMENT UNDER F.R.C.P 54(b) 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

IS APPROPRIATE IN THIS CASE IN ORDER TO EXPEDITE APPELLATE REVIEW 

Rule 54(b) of the Federal Rules of Civil Procedure2 

provides that the District Court may enter a judgment that is 

appealable based on a decision that terminates less than the 

entire dispute if three tests are met. The first requirement, in 

the case in which there are not mUltiple parties, is that there 

be multiple claims. The second requirement is that at least one 

of the claims be finally decided. The third requirement is that 

I the District Court find that there is no just reason for delaying 

an appeal. Wright, Miller & Kane, Federal Practice and 

Procedure; Civil. 2d section 2656. The standard for entering Rule 

54(b) judgments is liberal and focuses on the severability of the 

claim as to which appeal is sought and in efficient judicial 

administration. Continental Airlines v. Goodyear Tire & Rubber 

Co., 819 F.2d ~519, ~524-25 (9th Cir. 1987); Texaco, Inc. v. 

Ponsoldt, 939 .F2d 794, 797-98 (9th Cir. 1991); Sheehan v. 

Rule 54(b} states in relevant part: 

When more than one claim for relief is presented in an 
25 action, whether as a claim, counterclaim, cross-claim, 

or third-party claim or when multiple parties are 
26 involved,· the court may direct the entry of a final 

judgment as to one or more but fewer than all of the 
27 claims or parties only upon an express determination 

that there is no just reason for delay and upon an 
28 express direction for the entry of judgment. 
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1 Atlanta International Insurance Co., 812 F.2d 465, 468 (9th Cir. 

2 1987)i U.S. for Use of I.E.B.E.W v. United Pacific Insurance 

3 Co., 697 F.Supp. 378 (D. Id. 1988). 

4 The three requirements are satisfied here. First, the 

5 filing of the amended complaint by defendant, including t~o new 

6 counts, creates the necessary "multiple claims. II These two new 

7 counts address the proper interpretation of Section 200l(k) (:2) • 

III 005/010 

8 Second, regardless of the resolution of these two new counts, for 

9 which a motion for partial summary judgment is pending, we 

10 assume, based on the court/s September 13, 1995, opinion, that it 

II would be prepared to enter,. a judgment finally deciding the 

12 legal question raised in Counts I and II of the complaint, i.e~, 

13 the interpretation of the scope of section 2001(k) (1). The third 

14 requirement is also satisfied. There is simply no reason to 

l5 delay appellate review of the interpretation of the scope of 

16 Section 2001(k) (1). Indeed, the defendants strongly desire to 

17 obtain appellate review of the question addressed in the Court's 

18 Order of September l3, 1995, and urge the Court to make the 

19 necessary finding and direct entry of judgment. There is no just 

20 reason for delay in review of this important issue. 

21 Should the court enter a final declaratory judgment under 

22 Rule 54{b), and continue to refrain from entering injunctive 

23 relief, the declaratory judgment would not compel the release, at 

24 this time, of any sales brought within the scope of Section 

25 2001(k) (1) by the court's September ~3. 1995 order. See steffel 

26 v. Thompson, 415 U.S. 452, 471 (1974); Kennedy v. Mendoza-

27 Martinez, 372 U.S. 144, 155 (l963). This course would not, of 

28 



HI/16/95 14: 35 
~006/010 

1 course prevent the court from entertaining a request for 

2 injunctive relief at a later time. 

3 II 

4 CERTIFICATION OF THE ISSUE OF THE PROPER INTERPRETATION OF 

5 

6 

7 

8 

9 

10 

11 

12 

~5 

16 

17 

18 

19 

20 

2l 

22 

23 

24 

25 

26 

27 

28 

THE SCOPE OF 2001(k) (1) WOULD BB APPROPRIATE 

Under 28 U.S.C. 1292 (b) , this court may certify the issue of 

the proper interpretation of the scope of section 2001(k) (1) as a 

"controlling question of law as to which there is substantial 

ground for difference of opinion" and that an immediate appeal 

from the September ~3, 1995 opinion "may materially advance the 

ultimate termination of the litigation. II In this circuit, all 

that must be shown to establish that the issue is a "controlling 

question of lawn is that the resolution of the issue on appeal 

could materially affect the outcome of the litigation in the 

district court. See In re Cement Antitrust Litigation, 673 F.2d 

1020 (9th Cir. 1981). Here; there can be no doubt that the 

resolution of the issue of the scope of section 2001(k) (1) by the 

court of appeals will materially affect the outcome of the 

litigation in this court. Should the court of appeals reverse 

this court's September 13, 1995, interpretation of the scope of 

Section 2001(k) (1), the approximately\6o\tirnber sales that would 

otherwise be released under that order would remain in their 

current status. Also, as the summary ,judgment briefs 

demonstrate, there can be no doubt that there is substantial 

ground for a difference of opinion on the issue. The defendants 

and the plaintiff offered starkly contrasting interpretations of 

the language of the statute, each claiming that their particular 

interpretation was supported by the plain language of the 
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1 statute. By certifying the issue at this time, the court will 

2 allow an early appellate review of the central issue of the case 

3 -- a result that all parties to this dispute surely desire. 

4 III 

5 IN THE ALTERNATIVE. DEFENDANTS DO NOT OPPOSE 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

THE ENTRY OF AN INJUNCTION 

The federal defendants stated in the Ootober 6, 1995 

memorandum in opposition to plaintiff's motion for oontempt that 

they did not oppose entry of an injunction as an alternative to a 

contempt sanction -- although, as we have previously argued, the 

district court's September 13 opinion ~as both declaratory and 

non-final and could not be the basis for contempt sanctions. 

Defendants here reaffirm that position. However, as noted in the 

October 6, memorandum, defendants believe that any injunctive 

relief ordered by the court on the sales within the geographic 

\.l~, 
.J.c... 17 

f '1 
~ "\ .~t, • 
~. 18 

scope of 2001(k) (1) as interpreted by this court must allow 

defendants at least~ays from entry of the September 13, 1995, 

opinion in which to release sales covered by that decision. 

Plaintiff's request that the sales be immediately released is 

unreasonable and not supported by the language of the statute 

itself. Given the clear disagreement in the interpretation of 

19 

20 

21 
the scope of the statute, and the fact that the defendants did 

22 
not become aware of the court/s interpretation until after the 

23 
statutorily mandated release date. allowing 45 days from the 

24 
court's order is in keeping with the intent of the statute 

25 
itself. 

26 

27 

28 
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1 CQNCLUSION 

2 In order to allow the United States to pursue an appeal, 

3 this court should either enter a separate declaratory judgment 

4 pursuant to F.R.C.P. 54(b) I or certify the issue of the proper 

141 008/010 

5 interpretation of the scope of section 2001(k) (1) under 28 U.S.C. 

6 1292 (b) . In the alternative, an injunction allowing the 

7 defendants 4S days from entry of the September 13, 1995 opinion 

8 to comply with the terms of section 2001(k) (1) as interpreted by 

9 the court. Should the court an injunction in this case, the 

10 defendants would request that the court issue a stay pending 

II appeal. 

12 

13 Dated this ____ day of October, 1995. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Respectfully Submitted, 

R~ M. HALL, Esq. 
U.S. Dept. of Justice 
Environment & Natural 

Resources Division 
General Litigation Section 
P.O. Box 663 
Washington, DC 20040-0663 
(202) 272-4720 

Attorney foz: the Defendant 
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10 

11 

l2 

l3 NORTHWEST 

IN THE UNITED STATES DISTRICT COURT 
FOR '!'HE DISTRJ:CT OF OREGON 

FOREST RESOURCE COUNCIL, ) 
) 

~009/010 

14 Plaintiff, ) Civil No. 95-6244-HO 

15 

16 

~7 

18 

19 

20 

21 

22 

23 

24 

25 

26 

) (Lead Case) 
Y. ) 

) CiYil No. 95-62~7-HO 
) {Consolidated Cases} 

GLICKMAN and BABBITT, ) 
) DEFENDANTS' MOTION 

Defendants. ) FOR ENTRY OF 
) APPEALABLE ORDER 
} 

Defendants Dan Glickman, Secretary of Agriculture, and Bruce 

Babbitt, Secretary of Interior, move the Court to (1) enter an 

appellable judgment pursuant to Rule 54(b) of the Fed. R. Civ. P. 

or (2) certify its determination of the scope of section 

2001{k) (l) for interlocutory appeal under 28 U.S.C. 1292(b} or 

(3) enter an injunction in the form attached in order to allow 

defendants to pursue an appeal of the decision contained in the 

Court/s Order of September 13 , ~995. Given the urgent need to 
27 
28 decide the legal issue finally one way or the other, defendants 
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1 request that the Court expedite the argument on the Motion for 

2 Entry of Appealable Order to coincide with the argument now set 

3 for Tuesday October 17, 1995 on plaintiff's Motion for an Order 

4 of contempt. In support of this motion, defendants rely on the 

5 Memorandum in Support of Defendants' Motion for Entry of 

6 Appealable Order. By the filing of this motion and the 

7 submission of the proposed Declaration and Injunction in the form 

8 which we believe fairly reflects the Order of September 13th, 

9 defendants do not abandon any of the arguments made heretofore, 

10 including that the geographical scope of the proposed Declaration 

II and Injunction are broader than provided for in the law. 

12 Dated this ____ day of October, 1995. 

13 

14 

15 

16 

l7 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 
28 

Respectfully Submitted, 

ReM. HALL, Esq. 
U.S. Dept. of Justice 
Environment & Natural 

Resources Division 
General Litigation Section 
P.O. Box 663 
Washington, DC 20040-0663 
(.202) 272-4720 

Attorney for the Defendant 
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Attorneys for Plaintiff 

.;> 

IN THE UNITEO STATBS DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

NORTHWEST FOREST RESOURCE } 
COUNCIL, an Oregon corporation, ) 

Plaintiff, 

VS. 

DAN GLICKMAN, in his capacity 
as Secretary of Agriculture; 
BRUCE BABBITT, in his capacity 
as Secretary of the Interior, 

Defendants. 

) 
} 
) 
) 
) 
) 
) 
) 
) 

) 
) 

------------------------------) 

Civil No. 9S-6244-HO 
Lead Case 

Civil No. 9S-6267-HO 
Consolida~ed Cases 

NFRC'S REPL~ MEMORANDUM IN 
SUPPORT OF MOTION FOR ORDER 
OF CONTEMPT TO ENFORCE 
SEPTEMBER 13, 1995 ORDER OR 
IN ALTERNATIVE TO CLARIFY 
ORDER 

, a rN'rRODUC'!'ION 

19 The defendants admit they have not awarded or released any 

20 of the FY 1991-95 timber sales subject to this court's Order of 

21 September 13, 1995. They do not claim they are unable co release 

22 the sales, or ehat. they do not understand what to do. . They 

23 merely argue the Order does not contain the proper technical 

24 phrases t.o be an injunction. 

25 To avoid a finding of contempt, the defendants have the 

26 burden of proof to show that could not comply with the order. 

Page l - NFRC' S REPLY MEMORANDUM IN SUPPORT OF MOTION FOR 
ORDER OF CONTEMPT TO ENFORCi SEPTEMBER 13, 1995 ORDER 
OR IN AI.1"ERNATrvE TO CL1.RIFY ORDER 

MARK c. RUTZICK LAW FIRM .. Ptot __ Car __ 

"'tter~ etLI-
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, They made no attempt to meet this burden. The government has not 

Z even identified an official who is responsible for complying with 

:3 the order, nor given any reasons why compliance is impossible. 

4 The defendants are in contempt of court. 

S The defendants' delay in awarding and releasing these sales 

6 is causing increasing harm to NFRC's members by depriving them of 

7 the right to operate the sales during the 1 imi ted period the 

8 sales are legally protected by § 2001 (k) - t.he period ending 

9 September 30, 1996. 

10 This court should take firm and prompt action to compel the 

l' defendants to comply forthwith with the September 13 Order, ar~d 

12 should order the defendants to supply a weekly compliance report 

13 describing the actions taken to award and release each of the 

14 sales unt.il every sale is awarded and released"~' 

1 5 STA'1'BNBNT OF FACTS 
,. 

10 The facts are not in dispute: the government still has not 

17 awarded or released any of the approximately SO FY 1991-95 timber 

18 sales that it admits are subject: to this Court's order of Sepcem-

19 ber l3, 1995. It does not state that it will ever release the 

20 sales. 

21 The government annO.unced its intention to release no sales 

22 in response eo the court's order in a media statement by Mr. 

23 Tuchmann's office on September 14, see NFRC' s Opening Memorandum, 

24 Exhibit A, and then officially confirmed that posiCion in its 

25 Memorandum In Support of Motion for Reconsideration of Consolida-

26 tion Order and Motion to Transfer filed in this court on Septem-

Page 2 - NFRC'S REPLY MEMORANDUM IN SUPPORT OF MOTION FOR 
ORDER OF CONTEMPT TO ENPORCE SEPTEMBER 13, 1995 ORDER 
OR IN ALTERNATIVE TO C~ARIPY ORDER 
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ber 15, 1995. It reaffirmed that position in the declarations ic 

2 filed with ehe court on September 20, 1995. 

3 ThuEI,when NFRC filed ies contempt motion, the government's 

position vas already on record: it did not view this court's 

5 September 13, 1995 order as an injunction, and would not release 

6 any sales in response to the order. 

7 Its position is unchanged. The 90ver.nmen~'s opposition to 

8 ehe contempt motion takes the same posture, and the declaration 

9 of Stephen J. Paulson dated October 4 and the third declarat.ion 

10 of Lyndon Werner dated Oceober 5 both show that che government 

'1 still has not released any of the FY 1991-95 sales. 

12 Mr. Paulson's deelaration merely states that the Forest 

13 Service began in late September to prepare to identify the sales 

14 to be released. Yet when NFRC filed this case on August 9 and 

15 sought a temporary restraining order compelling the agencies to 

16 identify and review these sales so they could be released by 

17 Sep~ember la, the government claimed it had already begun ~hac 

18 process.!n response eo NFRC's motion the government assured the 

19 court that ic was taking the necessary steps ~o be able to comply 

20 with the stat1.ite if necessary, and that no injunction was 

21 required. At the hearing on August 1S, che court expressed to 

22 government eounsel its expectation that the sales would be 1n a 

23 position ~o be released by September 10 if ~he court ordered that 

24 result to occur. 

25 Now, almost two months later, the governmenc advises the 

26 court that i.t did nothing in August to identify and prepare these 

Page 3 - NFRC' S REPLY MEMORANOTJTi IN SUPPORT OF MoTION FOR 
ORDER OF CONTEMPT TO ENFORCE SEPTEMBER 13. 19~5 O~DER 
OR IN ALTERNATIVE TO C~ARIFY ORDER 
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sales for release, and that the Forest Service cook no action 

2 until Sept~er 20 to begin to identify or prepare the sales for 

3 release. Paulson Declaration, , 4. The ELM may have i~entified 

4 the sales a little earlier r but st.ill has noe completed an 

5 unspecified "analysis" of the sales. Third Werner Dec.. , 5. 

6 . AR.Gt114SN'!' 

7 I. THB S.e~'1'1DGllR. 13 ORDER IS AN INJUNCTION. 

8 The governme~t/s primary defense to the contempt motion is 

9 not that it does not believe the September ~3 Order is an injunc­

'0 ~ion. The government concedes the court decided that § 200l(k) 

11 applies to the FY 1991-95 sales, and concedes that NFRC is 

12 entitled to injunctive and declaratory relief (indeed, che 

13 government asks the court to enter that relief now). Bue it 

'4 asserts the September 13 Order did not contain t.he precisely 

15 proper phrases to translate the court's decision into injunctive 

16 relief under Fed. R. Civ. P. 6S (d), or even int'a declaratory 

17 relief. Defendants' OppOSition at 9 and n.l. 

18 This technical, disingenuous interpretation of R.ule 65 (d) 

19 should not he accepted. Rule 1 of the Federal Rules of Civil 

20 Procedure scates that ~he rules "shall be conscrued to secure che 

21 just, speedy, and inexpensive determination of every action." 

22 NFRC respectfully believes that this court entitled its September 

23 13 ruling an "Order" because it intended the ruling to grant the 

24 injunctive relief which it ruled NFRC is entitled to receive. 

26 Rule 1 supports this view. 

26 There is nothing in the September l3 Order suggesting that 
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the court contemplated another round of litigation over the terms 

2 or content of the injunctive relief, or thac there is any doubt 

3 about the nature of the injunctive relief that should be granted, 

4 The September 13 Order makes it perfectly clear what § 2001(k) (1) 

5 means, and what the defendants must do to comply with it. 

6 NFRC recognizes that there is no single paragraph in the 

7 order containing the words "The court orders the defendants to 

8 award and release the sales. II Yet the court's intent is unmis-

9 takable. The court recited at the beginning of ~he Order that 

10 NFRC ...,as seek.ing injunctive relief t.o compel the award and 

" release of the sales, Order at 1, and recited at the end of the 

12 order that it was allowing NFRC's motion for summary judgment. 

13 Order at 11. There is Ninth Circuit authority that an injunctive 

14 order complies 'With Rule. 65 Cd) even if' it is based in part on 

15 another document such as findings of fact. ROSS-Whitney Corp. 
,. 

16 Smieh Klin.e &. French Lab., 207 F.2d 190, 19B (9t:.h Cir. 1953). 

17 The September ~3 Order read as a whole satisfies Rule 65(dl. 

18 The government's refusal to obey tne command of the court 

19 because the court's direction results from two paragraphs of the 

20 order rather than one is contrary to any sense of just.ice, 

21 fairness or common sense. This posture is especially repugnant 

22 for a party as experienced in federal court litigation as the 

23 federal government. 

24 The court will have 1:.0 decide if the September 13 Order 

25 satisfies Ped. R. eiv. P. 6S(d). If the court decides it does 

26 not, then perhaps the government's version of 11gotcha" will 
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prevail in the short term. But thac result is not consonant with 
! 

2 Fed. R. Civ. P. 1 or with justice. NFRC respectfully urges chat 

3 the Sepcember l3 Order is an injunction and the defendants are 
I 

4 o~ligated to comply with it. 

5 

6 

7 

rr. THB COURT SHOULD rSSUE AN ORDER OF CONTEJtl''r I'o 
BNFOBr:::.B TlDl SZg%'EMSBR 13, 1995 ORDER. 

The government concedes that this court has the authority to 

enforce its order ~ich contempt powers. Besides denying that the 
8 

9 

10 

, , 
12 

13 

14 

September l3 Order is an injunct.ion, its d.efense to the contempt 

motion is that contempt is not appropriate here because it has 
I 
I taken . "reasonable steps II to comply and is in "substantial 
! . 

cpmpliance" with· the September 13 Order .. The government's 

compliance with the September 13 Order is neither "reasonable" 

i nor II substantial. n Ind.eed, it is nonexistent. 
i 

The first step t.o obtaining an order of cont.empt: is that 
15 I 

NFRC must show by clear and convincing eviden~e II that the 
16 

17 
c?ntemnors violated a specific and definite order of the court..11 

, 

18 
s~one v. City and County of San Francisco, 968 F.2d SSO, 856 n.9 

(9th Cir. 1992), cert:. denied, ll3 S . Ct. 1050 (1993) . 
19 

NFRC has met that burden here. While the government still 
20 

dbes not admit: the Sepeember 13 Order is an injunction, it 
21 

cpncedes tha~ it has noe awarded and released the sales. Yet a 
22 

party subject to a court order "has a duty to make in good fait.h 
23 i 

24 

2S 

26 

Page 

80,11 reaSQnable efforts to comply. II Uniced States v. Hayes, 722 

Fi.2d 723, 725 (11th Cir. 1984). Merely mak.ing 11 some effort .. is 

nrt sufficient. Id. Indeed, not even "substantial" compliance 

! 
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is sufficient if more can be accomplished. Combs v. Ryan's Coal 

2 Co., 785 F.2d 970, 984 (ll.t.h Cir.), cert. denied 479 U.S. 853 

3 (1986) . In this case, the court's order does not direct t.he 

4 government to identify and study the sales it orders t.he 

5 government to award and release the sales as § 2001(k} requires. 

6 The government admits it has not done so, and makes no claim that 

7 it. ever will. The government' 6 conduct:. in identifying sales 

8 while t.aking no action to award them is like "ehe t:.uning up of a 

9 hand that never intended to play," Sekaquapt::rewa v. MacDonald, 

10 544 F.2d 396, 406·07 (9th Cir. 1976), cert. denied, 430 U.S. 931 

11 (~977), which constitutes contempt. 

12 With NFRC having met 1ts burden to show that the order has 

13 been violated, "[t] he burden then shifts to the contemnors to 

14 demonstrate why they were unable to comply." Stone v. Ci t:y and 

15 County of San Francisco, 968 F.2d at 856 n.9. 
.:. 

16 Here, the government does not argue that is unable to comply 

17 with the September 13 Order. Its declarants have identified no 

1S impedimenes to releasing the sales, and have offered no reason 

19 .why the sales have not been released. 

20 The agencies cannot claim they do not understand what the 

21 Court:. ruled, or that they do not know exacely what sales should 

22 be awarded and released: on September 1 the government filed 

23 declarations from the Forese Service and BLM stating the precise 

24 volume of sales at issue, which were based on exact knowledge of 

2S the names of the sales involved. 

26 

Page 

In the case of the BLM, the 27 sales at issue, containing 
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1 l25 million board feet of timber, have been identified at least 

2 since April 1995 when the BLM Oregon state office gave NFRC a 

3 list of the very sales. Ragon Declaration (August 8. 1995), 

4 'Exhibi t 1, 'I'ables 2 and 3. The government gives no reason why 

5 ~hese sales have not been released. 

6 Similarly, on Sep~ember 1 the Fore5~ Service identified 109 

7 million board feet Of sales, five million in the Option 9 region 

8 and 104 million in eas~sice Oregon and Washington forests, to be 

9 released. Although i~ has noe disclosed to NFRC ~he names of the 

'0 sales. it obviously must know them. The government also gives no 

" reason why these sales have noe been released. 

12 The process of awarding timber sales is not novel ~o these 

13 agencies. They have awarded thousands of timber sales over many 

'4 decades. These sales are no differen~. 

'5 The defendants have not met their burden of showing "why 

'6 they were unable to comply." Scone v. Ci ty and Co un ty of San 

17 Francisco, 968 F.2d at 8S6 n.9. Accordingly, the court: should 

18 find them in concempt. 

19 Nor is there any discretionary justification for the cou~ 

20 to withhold use of its contempt power, as che government argues. 

21 Perhaps the court might choose to give deference to an affidavit 

22 from one of the defendant Secretaries explaining the reasons wl'1y 

23 full compliAnce was noe possible - bu~ there i3 no such affidavit 

24 in this case. Nei ther Secretary has evidenced any personal 

25 involvement in this matter, which is why NFRC has not sought 

26 personal contempt sanctions against ~he two cabinet officers. 
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Instead, the court has been given nothing but: cursory 

2 declarations from low-level career employees explaining the 

3 ministerial ciuties they have been directed to perform. No 

4 . administration appointee has stepped forward ~o accept responsi-

5 bility or offer a justification for the administration's inac-

6 tioD.. To the contrary ,the response of E. Thomas Tuchmann eo the 

7 contempt: motion is "an each man for himself ll declaration denying 

a his personal culpability.1 James R. Lyons I Under Secretary of 

9 Agriculture for Natu~al ~esources and Environment, whose line 
, 

10 responsibility to implement § 2001 has not been denied, has 

11 remained silent.:a 

12 The Administration's attempt eo sidestep the court's order, 

13 and its refusal to come forward with an appointee who is in fact 

14 responsible to comply with the court's order, makes it even more 

15 important for the court to take firm action to enforce ~he order 

16 through its contempt powers. 

17 The administration's delay in releasing these sales is 

18 fruetra~ing the intent of Congress, which compelled aceion in 45 

19 

20 

21 

22 

23 

24 

zs 
26 
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1 While putting Mr. Tuchmann's duties and responsibilities 
at issue. Oefendants' Opposition at 14, the government has 
refused to produce Mr. Tuchmann for a deposition, and has refused 
to produce any documents relating co his duties and responsibili­
ties in relat:.ion to § 2001(k). The court should not:. absolve Mr. 
Tuchmann of responsibiliey without permitting NFRC eo conduct:. 
discovery necessary to verify. or refute the government's conten­
eions. 

2 The government has also refused to produce Mr. Lyons at 
a deposition, and has refused to produce documents relating ~o 
his duties and responsibilities relating to § 2001(k) . 
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1 days in order to put the ~imber in t~e sales back into the market 

2 immediately for processing by companies that have been waiting 

3 years for the timber. 

4 The delay is also irrevocably denying ~lle companies che 

5 ri.ght to operate the sales during the limited period of legal 

6 protection 9ran~ed by Congress. The sales may be opera.ted co 

7 completion "notwithstanding any other provision of. law" only 

8 until September 30, 1996. After that date. other legal con-

9 straints will come back into play. 

10 Congress intended the companies to have one year and 21 days 

, , of freedom to operate ~he sales: from September 10 I 1995 to 

12 September 30, 1996. The defendants' delay in awarding these 

13 sales has already reduced this window of legally-protected 

'4 operation by more than one month. Further delay increases the 

15 harm to the companies. 

16 NFRC asks the court to impose moneta.ry sanctions in the 

17 amount of $50,000 per day for the first week of noncompliance, 

18 with the fines doubling every week thereafter that the sales are 

19 not awarded and released, and additionally requests incarceration 

20 of Mr. Lyons and other government officials responsible for 

21 compliance with the court's September ~3 Order. 

22 

23 

24 

2S 

26 
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III. IF 'J"HB COTJRT DB'1!ER1IINES THAT CLARZ'ICA'l'ION OF THB 
INJUNCTIVE 7'BRJIS OF 'l'HB SEPTEMBER 13 ORDER·· IS 
NBCESSARY, IT SHOULD ORDER THE SALES RELEASED 
"PORXHWITll" . 

If the court determines that additional injunctive language 

is necessary I the court should issue an order with necessary 
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language as requested in NFRC's opening brief. The government 

2 does not oppose this additional injunctive language: II defendants 

3 have no obj ection to ent'.ry of an injunct'.ion at. this time." 

4 Defendants' Opposition at 15. 

5 NFRC strongly disagrees with the defendants' request. to be 

6 given 45 days from Sept'.emher 13 to award and release the sales. 

7 More delay will further harm NF~C's members by denying them the 

8 rights granted by Congress. 

9, The administration wasted the initial 4S day release period 

'0 granted by Congress, doing nothing to begin preparation to award 

" and release these sales until a week after the Sep~ember 13 

12 Order. The administration should not be rewarded for its 

13 idleness with another 4S day period for compliance. The court 

14 should order the defendants to award and release every sale 

15 "forthwi~h. " The court should also order the defendants to 

'6 supply a weekly compliance report describing the actions taken to 

'7 award and release each of the sales until every sale is awarded 

18 and released. 

19 CONCLUSION 

20 NFRC's motion for an order of contempt, or in the alterna-

Zl 

22 

23 

24 

25 

26 

Page 11 - NFRC'S REPLY 'MEMO~UM IN 'SUPPORt OF MOTION rOR 
ORDER OF CONTEMPT TO ENFORCE SEPTEMBER ~3. 1995 ORDER 
OR IN AL'I'BRNATlVE TO CLAAIFY ORDER 

MAf'1C C. RUTZICI: LAw FIRM 
.. I"'v< •• o". Cor_ ot1ooI 

."or ... ye « l.-
500 Pioneer To_., 

888 S,W, Fifth A"',,"uo 
Pord."<:I. OR 97204·.0&9 

,1)D~ 4'1".4"~. Jd.IOOlt lD6-0Pl~ 



.lU/1~/~;) 

.lEl/12/1995 
11 : U~ 

13:1:16 
'Q" 

5E13499456EJ 

C:~\HOl"9506'1RB90791.1AS 

l(l) 0131015 
r ,.., ........ 

cive for an order clarifying the September 13, 1995 Order, should 

2 be granted. 

3 Dated this 12th day of October, 1995, 

4 MARK C" RUTZICK LAW FIRM 

5 

6 

7 

8 

9 

10 

" 
12 

14 

15 

'6 

l' 
18 

19 

20 

21 

22 

23 

24 
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A Professional Corporation 

BY:~~ ____ ~r-~ __ ~ ________ __ 
Mark C. zick 
Alison Kean Camp 11 
Attorneys for Plaintiff 
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CERTIFICATE OF SERVICE 

2 I hereby certify that I served the foregoing NFRC'S REPLY 

3 MEMORANDUM IN SUPPORT OF MOTION FOR ORDER OF CONTEMPT TO ENFORCE 

4 SEPTEMBER 13, 1995 ORDER OR IN ALTERNATIVE TO CLARIFY ORDER on: 

5 

6 

Wells D. Burgess 
Michelle L. Gilbert 
u.S. Department of Justice 
Environment and Natural Resources Division , 

8 

9 

10 

" 
12 

13 

General Litigation Section . 
60~ Pennsylvania Avenue N.W. 
8th Floor 
Washington, D.C. 20044 
1-202-272-6817 (fax) 

Attorneys for Defendants 

Adam J. Berger 
Sierra Club Legal Defense Fund 
705 Second Avenue, suite 203 
Seattle, Washington 98104 
(206) 343 -1526 (fax) 

14 Attorneys for Proposed Inter-renors-Defendants 

,5 on October 12, 1995, by facsimile and by delivering to said 

16 
,ii 

attorneys via Feder~l Express true copies thereof, certified by 

17 me as such, contained in sealed envelopes, prepaid, addressed to 

18 said attorneys at said attorneys' last known addresses, and 

19 deposited with Federal Express in Portland, Oregon, on said day, 

20 and on: 

21 Scot:.t Horngren 
Haglund & Kirtley 

22 Attorneys at Law 
One Main Place 

23 101 S.W. Main. Suite 1800 
Portland, Oregon 97204 

24 22S-12S7 (fax) 

25 Act:.orneys for Plaintiff Scott Timber Co. 

26 on October 1.2, 1995, by mailing to said att:orney a t:rue copy 
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thereof, certified by me as such, contained in a sealed envelope, 

2 with postage paid, addressed to said attorney at said attorney's 

3 last known address, and deposiced in the post office at Portland, 

4 Oregon, on said day. 

S Daeed chis l2th day of October, 1995.· 

6 MARK C. RUTZICK LAW FIRM, 
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