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Washington, D.C. 20530
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TO: Anne Kennedy 720-4461

Mark Gaede 720-4732
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Ruth Saunders/Chris Nolan 395-4941
Scott Horngren (503)225-1257
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FROM: Allison B. Rumsey

NO. OF PAGES:
(INCLUDING THIS PAGE) 05

MESSAGE: Attached is the settlement in principle for alternative
timber that we reached with NFRC and Scott Timber.
Today we will notify the court.

PLEASE NOTIFY SHANEDDA LAWSON (202) $14~37432 IMMEDIATELY IF YOU
HAVE ANY PROBLEMS RECEIVING THESE PAGES.
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Office of the Assistans Arorney Genaral : Washingten, D. C. 20530

AGREEMENT

Under Sec¢.2001(k) (3) of the Rescissions Act of 1995, the
- Forest Service must provide alternative timber for certain timber
sales where threatened or endangered bird species are "known to
be nesting." Those sales ("Listed Sales") are set forth in
Attachment 1.

By Amended Order of July 9, 1996, Judge Hogan has ordered
the Forest Service to "identify and release" alternative timber
within 60 days ("July Order"). In regard to the July Order, the
Forest Service and NFRC on behalf of the purchasers of the Listed
Sales, agree:

A. Schedule and Approach for Alternative Timber

1. Meeting period. Within 30 days after this Agreement is
effective, the Forest Service Contracting Officer for each Listed
Sale will meet with the Purchaser-Designated Representative to
discuss the purchaser’s interest and expectations as to
assessment of volume, areas where alternative timber would be
acceptable to purchaser, timing of alternative volume, and
related matters. The Forest Service will seek to take into
account timing concerns expressed by purchasers.

2. Evaluation pe;lod. Within 90 days after this Agreement
is effective, the Forest Service will evaluate information
provided during the Meeting Period, available alternative timber,
scheduling, and other information; will consult with the Level 1
teams; and based on that information and further informal
consultation with purchasers, will develop a proposal for
alternative timber for each purchaser of a Listed Sale. The
proposals will seek to accommodate competing requests of
different purchasers. The parties recognize that some flexibility
by all parties is called for. By the end of the Evaluation
Period, the Forest Service will report back to each purchaser of
a Listed Sale a tentative plan for alternative timber that can
form the basis for negotiations over an agreement with that

1
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purchaser for alternative timber. The parties to a specific
contract. can extend these time limits by mutual agreement.

3. Tentative Agreement Period. Within 120 days after the
effective date of this Agreement, the Forest Service will
negotiate with each purchaser of a Listed Sale on the basis of
the plans developed during the Evaluation Perjiod to develop a
Tentative Agreement regarding alternative timber. All parties
will work diligently and in good faith to reach a tentative
agreement for each sale. The parties to a specific contract can
extend these time limits by mutual agreement.

The Forest Service will identify alternative timber and start the
process of complying with all environmental laws, including NEPA
analysis, by June 1997, to the greatest extent practicable.

4. Agreement Period. As soon as a tentative agreement is
reached for a sale under Par. A.3 above, the Forest Service will
begin the process of preparing the tentative agreement area for
sale, ine¢luding laying out the sale (subject to weather and like
seasonal constraints), NEPA compliance, and ESA consultation.
The Forest Service will initiate field work to support
environmental analysis, including Level 1 team review of units,
gathering site specific information to support environmental
analysis, and gathering information for consultation, where
needed. The Forest Service will move expeditiously to complete
this preparation process for each sale, and enter into an
agreement for alternative timber for the sale. The parties
understand that differences of view over adequacy of alternative
volume or other issues may lead to appeals that could delay
completion of a tentative agreement for particular sales. A
typical schedule for such steps is Attachment 2 here.

B. Conditions for Replacement Timber

The following conditions apply to alternative timber the
Forest Service will provide under this Agreement:

1. The Forest Service intends that all alternative timber
will be provided in compliance with all applicable laws,
including environmental laws. The purchasers agree not to
challenge the Forest Service’s determinatien to comply with all
applicable laws, including environmental laws.

2. Timber will comply with Standards and Guidelines under
the applicable Forest Plan, as they may be modified, and any
other Standards and Guideline issued by the Forest Service or
other Federal agency, subject to any independent rights of
purchasers to challenge the Standard or Guidelines.

3. The Forest Service intends to seek agreement from Level 1
consultation teams as to alternative timber sales.

2
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4. Alternative timber shall be in addition to the
programmed volume for fiscal years 1997, 1998, and 1999, The
Forest Service will segregate alternative timber in all
programming documents, including annual work plans, and will
account for alternatlve volume separately from program volume in
all planning and programming.

5. After consglting with the purchaser, the Forest Service
may offer alternmative timber from a Forest other than that of the
original purchase.

6. Alternative timber must be "an equal volume of timber, of
like kind and value, which shall be subject to terms of the
original contract...." (Rescissions Act, Sec. 2001(k)(3)).

C. Other terms

1. To assure that alternative timber is provided
expeditiously, the Forest Service will evaluate if additional
resources of personnel and money are necessary, and will. reguest
transfer, reprogramming or supplemental approprlation, where
appropriate. The Forest Service will use its best efforts to
provide resources and personnel necessary to comply with this
Agreement.

2. Also to reduce the possibility that selected alterative
timber becomes the subject of legal challenge, once timber is the
subject of a tentative agreement (Par. A. 3 above), the Forest
Service intends to consult with local environmental and local
community groups about that alternative volume.

3. In the event that alternative timber is the subject of
legal challenge by a third party, the Forest Service and the
purchaser shall consult to determine whether to proceed with the
proposed sale or whether volume acceptable to the purchaser and
not likely to be challenged can promptly be made available
instead.

4. The parties will file this Agreement with the District
Court; will jointly move the court to vacate the July Order; and
will request that the court retain contlnulng jurisdiction over

the case of NFRC v. Glickman and Babbitt, No. 95-6244-HO and 95-

6267-H0, to help assure compliance with this agreenent.

5. To further assure compliance with this Agreement, the
Forest Service will report to the parties and the Court every 30
days for the first 180 days after the effective date of this
Agreement, and every 3 months thereafter, as to progress in
providing alternative timber.

6. NFRC will dismiss with prejudice ite claim that it is
entitled to alternative volume under terms and conditions other

3
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than those specified here, without prejudicing their right to
enforce compliance with this settlement or moving to reopen the
case under Fed. R. Civ. P. 60(b), if appropriate. Nothing in
this agreement shall be construed as being prejudicial to any
claim or defense concerning the suspension of any affected
contract prior to the date of this agreement. Purchasers agree
that they will not assert any claim for delays in providing
replacement timber that occur after the date of this agreement,
provided that any delay claim unrelated to the delay in providing
replacement timber jis not foreclosed.

7. An independent recruise of a sale shall occur upon
purchaser’s request and purchaser’s deposit of sufficient funds
with the Forest Service to pay an independent cruiser to recruise
the original sale units. The Forest Service will contract with
an independent cruiser to recruise to the original cruising and
gquality standards. The result of the recruise will be binding on
both parties and will be used to determine the amount of the
volume to be substituted.

[signatures and effective date--date of last signature]
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U.S. Department of Justice

Environment and Natural Resources Division

Office of the Assistant Attomey General Washington, D.C. 20530

August 20, 1996

VIA FACSIMILE U.S. MATL
Scott Horngren

Haglund & Kirtley
Attorneys at Law

One Main Place

101 S.W. Main, Suite 1800
Portland, OR 97204

Mark €. Rutzick

LeBoeuf, Lamb, Greene & MacRae, L.L.P.
KOIN Center, Suite 1600

222 5.W. Columbia

Portland, OR 97201

Dear Scott and Mark:

We have reviewed your August 15 revisions to the settlement
proposal. Below are our comments and counterproposals. As we
explained on August 9, we are quickly running out of time. Wwhile
we know that you have been working diligently on this settlement,
we are concerned about our compliance with the Court’s July 2.
Order. Therefore, if we have not reached agreement on this
negotiation by 6 p.m. PDT August 21, we must focus our efforts on
meeting the Court’s deadline to provide replacement timber. The
only timber available within the time frame established by the
Court is Option 9 timber. Therefore, we will move forward to use
this timber as replacement timber. We would be pleased to
continue our negotiations with you or any individual timber
company. We would like to have a conference call this afternoon
with you to try to resolve these issues.

Section A(3): The Forest Service stated at our initial meeting
that it could make replacement timber available over a three year
period: 1997, 1998, and 1999. Your letter of August 15 states
that all timber must be made available by June 1997. The Forest
Service cannot have all timber available for harvest by June
1997, the deadline you propose. Instead, we propose the
following language: "The Forest Service will have identified
alternative timber and started the process of complying with all
environmental laws, including NEPA analysis, by June 1997, to the
greatest extent practicable,"
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Section A(4): We propose the following language on performing
field work before an agreement on replacement timber is reached:
"The Forest Service will initiate field work to support
environmental analysis, 1nc1ud1ng Level 1 team review of units,
gathering site specific infeormation to support environmental
analysis, and gathering information for eonsultation, where
needed. "

Section B : We do not agree to the purchasers retaining their
right to raise the issue of whether environmental laws apply even
in an action brought by a third party. Therefore, we have not
added your proposed language,

Section B(2): As we previously stated, this is a very important"
issue for us. We must have a provision that discretionary
standards and guidelines will apply to replacement timber.

ection : The Forest Service stated in our initial meeting,
that it could make replacement timber available over a three year
period: 1997, 1998, and 1999. We are willing to accept most of
your proposed language with the following changes: “Alternative
timber shall be in addition to the programmed volume for fiscal
years 1997, 1998, and 1999. The Forest Service will segregate
alternative timber in all programming documents, including annual
work plans, and will account for alternative volume separately
from program volume in all planning and programming."

Section C(1): We agree to changing the "or" to "and" and the
inclusion of the sentence, "The Forest Service will use its best
efforts to provide resources and personnel necessary to comply
with this Agreement." ,

Section C({6): Again, timber will be provided over a three year
period. Further, as we previously explained, we want to settle
this case or continue with litigation. If you enter 'into this
settlement agreement, the timber purchasers can seek to enforce
compliance with the settlement or can move to reopen the case
under Fed. R. Civ. P. 60(b), if appropriate.

We would like to discuss these issues in a conference call
this afternoon and will call you to set up a time.

Sincerely,

, | (il —"b - Ly / e Lons ]50‘«//‘“

Lois J. Schiffer
Assistant Attorney General



¢8/20/96 12:33 D202 5314 0557 0AAG ENRD

. fe

Office of the Assistant Attorney General Washington, D. C. 20530

Worklng Draft — Agreement regarding replacement timber
Draft, 8/20/96

AGREEMENT

Under Sec.2001(k)(3) of the Rescissions Act of 1995, the
Forest Service must provide alternative timber for certain timber
sales where threatened or endangered bird species are "known to
be nesting."” Those sales ("Listed Sales") are set forth in
Attachment 1.

By Amended Order of July 2, 1996, Judge Hogan has ordered
the Forest Service to "identify and release" alternative timber
within 60 days ("July Order"). 1In regard to the July Order, the
Forest Service and NFRC on behalf of the purchasers of the Listed
Sales, agree:

A. Schedule and Approach for Alternative Timber

1. Meeting period. Within 30 days after this Agreement is
effective, the Forest Service Contracting QOfficer for each Listed
Sale will meet with the Purchaser-Designated Representative to
discuss the purchaser’s interest and expectations as to
assessment of volume, areas where alternative timber would be
acceptable to purchaser, timing of alternative volume, and
related nmatters.

2. Evaluation period. Within 326 90 days after this
Agreement is effective, the Forest Service will evaluate
information provided during the Meeting Period, available
alternative timber, scheduling, and other information; will
consult with the Level 1 teams; and based on that information and
further informal consultation with purchasers, will develop a
proposal for alternative timber for each purchaser of a Listed
Sale. The proposals will seek to accommodate competing requests
of different purchasers. The parties recognize that some
flexibility by all partjes is called for. By the end of the
Evaluation Period, the Forest Service will report back to each
purchaser of a Llsted Sale a tentative plan for alternative
timber that can form the basis for negotiations over an agreement

1
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with that purchaser for alternative timber. The parties to a

specific contract ¢an extend thgse time limits by mutual
agreement,

Tentative Agreement Period. Within 188 120 days after
the effectlve date of this Agreement, the Forest Service will

negotiate with each purchaser of a Listed Sale on the basis of
the plans developed during the Evaluation Period to develop a
Tentative Agreement regarding alternative timber. All parties
will work diligently and in good falth to reach a tentative
agreement for each sale. 3

agfeemen%—fef—p&rtteu&&r-ﬁaiee? he pazgles to a spec1§;
contract can extend these time limits by mutual agreegent.

The Forest Service will have identified alternative timber and
started the process of complying with all envirommental laws,
including NEPA analysis, by June 1997, to the gqreatest extent
practicable. :

4. Aqreement Period. As soon as a tentative agreement is
reached for a sale under Par. A.3 above, the Forest Service will
begin the process of preparing the tentative agreement area for
sale, including laying out the sale (subject to weather and like
seasonal constraints), NEPA compliance, and ESA consultation.

The Foregt SBervice will initiate field work to support
environmental analysis, including Level 1 team review of units,
gathering site specific information to support environmental
analysis, and gathering information for consultation, where

needed., The Forest Service will move expeditiocusly to complete
this preparation process for each sale, and enter into an -
agreement for alternative timber for the sale. The parties
undergstand that differences of view over adequacy of alternative
volume or other iasues may lead to appeals that could delay
conpletion of a tentative agreement for particular sales. A

typical schedule for such steps is Attachment 2 here.
B. Conditions for Replacement Timber

The following conditions apply to alternative timber the
Forest Service will provide under this Agreement:

" +aws=— The Forest Se;g1ce 1ntends that a11 alternat;ve t1mber
will be provided in compliance with all applicable laws,
including enviromnmental laws. The purchasers agree not to
challenge the Forest Service’s determination to comply with all
applicable laws, including environmental laws.

2. Timber will comply with Standards and Guidelines under
the Dresidentfs applicable Forest Plan, as they may be modified,

2
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and any other Standards and Guideline issued by the Forest
Service or other Federal agency.

3. The Forest Service wr%%—ebta&n intends_to seek agreement
from Level 1 consultation teams as to alternative welume timber
gsales.

4. Alternative timber shall be in addition to the programmed
vyolume for fiscal years 1997, 1998, and 1999. The Forest Service
will seqreqate alternative timbexr in all programming documents,
including annual work plans, and will account for alternative

aolume separately frem prodgram volume in all planning a

grogr 1ng. Alterpative—tinber—wili—bebeyond—the—progran

5. After consulting with the purchaser, the Forest Service
may offer Aalternative timber from may—he—én a Forest other than
that of the orig1na1 purchase.

C. Other terms

1. To assure that alternative timber is provided
expeditiously, the Forest Service will evaluate what if
additlonal resources of personnel and money are necessary, and or
w111

GMB reggest tranafer, reprogramming ; supplementa
appropriation, where appropriate. The Forest Service will use its
best efforts to provide resources and person ecessa to

comply with this Aqreement.

32. Also to reduce the possibility that selected alteratlve
timber becomes the subject of legal challenge, once timber is the
subject of a tentative agreement (Par. A. 3 above), the Forest
Service will intends to consult with local environmental and
local community groups about that alternative volume.

3
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43. In the event that alternative timber is the subject of
legal challenge by a third partx the Forest Serv1ce Wi%%

any—sﬁeh—sa&e—te»deﬁerméﬂe and the gg;uhaser.agall cgnsulg to
- determine whether to proceed with the proposed sale or whether

volume acceptable to the purchaser and not likely to be
challenged can promptly be made available instead.

£4. The parties will file this Agreement with the District
Court; w1ll jointly move the ccurt to vacate the July Order; and
will request that the court retain continuing jurisdiction over

the case of NFRC v. Glickman and Babbjitt, No. 95~6244-H0O and 95-

6267-HO, to help assure compliance with this agreement.

5. To further assure compliance with this Agreement, the
Forest Service will report to the parties and the Court every 30
days for the first 180 days after the effectlive date of this
Agreement, and every 3 months thereafter, as to progress in
providing alternative timber.

F6. NFRC will dismiss with prejudice its claim that it is
entitled to alternative volume under terms and conditions other
than those specified here.

7. An independent recruise of a sale shall occur upon
purchaser’s request and purchaser’s depogsit of sufficient funds
with the Forest Serviece to pay an_independent cruiser to recruise
the original sale units. The Forest Service will contract with
an independent cruiser to recruise to the original cruising and
quality standards, The result of the recruise will bhe binding on
both parties and will be used to determine the amount of the
volume to be substituted.

[signatures and effective date—-date of last signature]
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Memorandum
Bubject Dte
Conversation Between Allison Rumsey August 19, 1996
and Scott Horngren, Re: Timber :
Counterproposal
To Lois Schiffer Pfom Allison B. Rumsey
Peter Coppelman _ Special Assistant to the

Assistant Attorney General

Below is a brief synopsis of a telephone conversation that I
had today with Scott Horngren about the timber companies’
counterproposal of August 15, 1996.

(1) Throughout the timber companies’ counterproposal of
August 15, 1996, they repeatedly refer only to obligations being
completed by 1997. I asked Scott Horngren if he understood that
it was previously decided in this timber negotiation that timber
would be made available over three years =~ 1597, 1998, and 1999.
He stated that he understood this but wanted all timber
"identified"™ by June 1997 (or thereabouts). I asked what he

- meant by "identified" and while he was slightly vague, he
eventually stated that "identified" means that the NEPA process
is well underway for all of the approximately 50 sales. He was
not willing to commit to whether that meant that scoping had to
be completed or the EIS had to be near completion. Scott
indjicated that the timber companies want to know where they stand
within a year. If they feel that the Forest Service is moving
too slowly or that the Forest Service is not offering acceptable
replacement timber, they want to be able to pursue other
remedies, such as damages.

(2) This lead to a discussion of whether the timber
companies would dismiss their claims with prejudice. I stated
that it is our position that the timber companies must dismiss
their claims. If they believe that the Forest Service is taking
too long to provide replacement timber, their remedies are to
enforce the settlement or move to reopen it under FRCP 60.

Scott stated that he thought this was a "deal killer." The
timber companies do not want to give up any remedy that they
'currently possess. I asked why going to court to enforce the
settlement was not a sufficient remedy. Scott stated that the
companies believe that there may not be sufficient replacement
timber of like kind and value available. The companies are
afraid that the Forest Service will offer them replacement timber
that they do not find acceptable, the parties will 1litigate
whether the timber offered is of like kind and value, the court
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will state that it is not, and the Forest Service will reply that
it does not have replacement timber of like kind and value. The
timber companies believe that they then will have no remedy

- because they dismissed their claims with prejudice.

I told Scott that it appeared that a compromise on these
igsues might be very difficult. I also explained that we feel
that we are quickly running out of .time and flirting with
contenpt of court. He understood our problem and stated that we
should have a telephone call between all the principals to try to
hammer out a compromise on Tuesday, August 20 or Wednesday,
auygust 21. I did not mention providing 1996 timber.

We will set up a conference call tomorrow between all of the
federal participants to make a final decision on how to proceed.
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HAGLUND & KIRTLEY we

ATTORNEYS AT LAW

ONE MAIN PLACE
101 SW MAIN STREET, SUITE 1800
PORTLAND, OREGON 97204-3226

TELEPIIONE (303) 2250777
FACSIMILE (503) 225-1157

August 15, 1996

VIR PAX S
AND_REGQULAR MAILL .

Ms. Lois J. Schiffer

U.S. Department of Justice
Bnv. & Nat. Res. Div.
General Litigation Section
601 Pennsylvania Avenue, N.W.
Suite 5000

Washington, D.C. 20004

Dear lLois:

We have reviewed the Augqust 7 revisions to the
gettlement proposal regarding replacement volume. NFRC and Scott
Timber will continue to work in good faith to try te bridge the
differences between the parties. In the joint status report
filed hy the parties on August 13, defendant-intervenors stated
that they will geek to be included in any future esttlement
discussions. NFRC vigorously opposes the involvement of
defendant-intervenors in this settlement. Comments on the
various sections are as follows:

1. Sectiop A(3): If you cannot agree to a date
certain by which replacement timber will be available, we want to
include an approximate time as you suggest in your lecter. This
provides a benchmark for the purchasers and court to gauge
whether the efforts to provide replacement timber are working.

We suggest the following language: "Although the time for
release of replacement timber is not an enforceable deadline, the
partiee will use best efforts to make alternative volume
available for harvest by June 1, 1997.

2. '-5592;95_5151: We appreciate the offer to explore
whether there is a pragmatic way to accommodate our concern about
field work. You state that the Forest Service cannot begin work
when the parties have not agreed upon replacement timber.

Howeveyr, field work needs to be done before parties can agree on
replacement timber eo that the purchaser knows where the volume
is and what type of volume is available. We are concerned that
field work that needs to ba accomplished this fall will be
deferred until next summer or fall and the universe of

SWH\pwha7862
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HAGLUND & KIRTLEY wee
ATTORNEYS AT LAW

Ms. lLois J. Schiffer
August 15, 1996
Page 2

_replacement timber will be restricted because field work and
inventories have not been completed. Our understanding is that
many of the purchasers have met with the Forest Service in the
last week te provide the Forest Service with the type, quality,
location, and potential replacement stands on the forest. With
this information from the purchaser, the Foreat Service should
now be equipped to begin the field work to identify suitable
replacement timber. Furthermore, conduct of field work certainly
will not be wasted if the agency is preparing the volume in
conformance with the President’s Plan because the work can be

ugsed to offer other sales.

3. Sectiop B(1): For purpcses of thils settlement
agreement and for settlement discussion only, we do not object to
the Forest Service following the envircnmental laws to prepare
the salea. We do not intend to raise the argument that
environmantal laws are inapplicable to replacement volume as a
plaintiff. We envision the only situation that the question
would arise is if a third party environmental group challenges
the sale. We do not want to waive a valid defense that may help
the Forest Service defend a sale prepared pursuant to the
settlement agreement that it believed complied with environmental
laws. This is a defense that the current administration would
not likely raise in subsequent litigation, but one which
plaintiffs want to retain the right to raise in defense of
release of the volume. We would prefer not to add the suggested -
language; however, it would be acceptablae 4Lf at the end of the
sacond sentence, the following phrase was added "except in
defense of a sult by a third party ohallenging alterxrnative
timber."

4, Section B(2): The Rescissions Act was emergency
legislation enacted to provide timber purchasers volume that they
could harvest. It is of no help to provide purchasers with
volume subject to delay and reduction by further Forest Service
action. If the replacement volume is prepared pursuant to
environmental laws, we do not believe that it is a significant
concession to agree that new standards will not be imposed on
this volume. Such an agreement does nothing to prevent the
Forest Service from imposing the new gtandards on new timber
sales offered after the standards are adopted. OCnly if the
standards are significant and adopted through the preparation of
a final BIS should they be imposed. We want to add at the
beginning of the sentence "the Forest Service intends that* and

SHH\svha7863
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August 15, 1996
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add the phrase "significant standard and guidelines adopted by a
final EIS amending a forest plan or regional guida.®

S, Section B(4): Please rewrite the secticn as
follows: '"Alternative timber shall be in addition to the
programmed volume for fiscal year 1997. The Forest Service will
 segregate alternative timber in all programming and budgeting
documents, including annual work plans and will account for
alternative volume separately from program volume in all
planning, programming, and budgeting.”

6. Section C(1): This section dces not engender
confidence that there is a commitment to carxry out the agreement
and actually replace veclume. This section only requires the
Forest Service to *evaluate" the additional resources that are
necessary, but an evaluation provides no timber to cut. The woxrd
"or' should read "and." In addition, add the following sentence:
*The Forest Service will use its best efforts to provide
resources and personnel necessary to comply with this Agreement.”
Without these changes or something similar, the agreement is
merely a vehicle to sweep the matter under the rug and ignore the
issue.

7. Saction C(6): A dismissal with prejudice is
unacceptable. However, we do balieve there is some language that
should be able to addrese both parties’ concerns. If we settle,
we want the settlement implemented fully. If it is not, we want
to be able to go back to court if the agency fails to perform.

We suggest the following language:

"NFRC will stipulate to a stay of the Court’s
July 2, 1396 Order on release of replacement
volume until June 1, 1997. NFRC will dismipg
with prejudice its claim that it is entitled
to alternative volume under terms and
conditions other than those specified here if
all alternative volume is made available for
harvest subject to the original contract
terms by June 1, 1997. Nothing in this
agreement shall be construed as being
prejudicial to any contention or defense
concerning any suspension imposed prior to
the effective date of this Agreement, of any
affected contracts such as those presently in
litigation before the United States Court of

$WR\sWha 7862
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Federal Claime in Scott Timber v. Unilted
Btaten, Civ. Nos. 94-784-C and $6-204-C. The
parties agree that as a condition to
receiving alternative timber on a sale
pursuant to the terws of this Agreement, that
the holder of that sale must agree that if
the alternative timber for that sale is made
available for harvest pursuant to the
original terms of the contract by June 1,
1897, it will waive any claim for damages for
delay on that sale for the period from the
effective date of this Agreeament until

June 1, 1997."

8. Appeal, The agency has eliminated administrative
appeals in the past for certain categories of timber sales and we
do not believe it is an unreasonable request for a rule for an
accelerated administrative appeal timeline, particularly when it
is arguable that the identification of replacement volume is a
"subsequent implementing action" that is not even subject to
appeal under the existing appeal regulations. The current appeal
regulations at 36 C.F.R. § 217 provide a 45-day period in wh?
to file a notice of appeal and a 100-day period in which teo
decide the appeal. We suggest the following language: "The
Porest Service will uge its best efforts to decide an
administrative appeal of any replacement volume within sixty
aaye n

While we now hava raceived a clear copy of
Attachment 1, the list of timber sales, we have not received
Attachment 2 nor have we received an explanation about who
comprises the level 1 team. Please provide this information in
response to this letter.

Sincerely,

LeBoeuf, Lamp, Greene and McRae LLP

Lik <ok oot

Hagl#gnd & Kirtlgy, LLP

H.

cott W. Horngr

AWH\swha7862
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U.S. Department of Justice

.

Environment and Natural Resources Division

- Offico of the Assistant Attorney General Washington, D.C. 20530

August 9, 1996

YIA FACSTMILE AND U.S. MAIL

Scott Horngren

Haglund & Kirtley
Attorneys at Law

One Main Place

101 S.W. Main, Suite 1800
Portland, OR 97204

Mark C. Rutzick

LeBoeuf, Lamb, Greene & MacRae, L.L.P.
KOIN Center, Suite 1600

222 S.W. Columbia

Portland, OR 97201

Dear Scott and Mark:

We are extremely concerned about the slow pace of the negotiation over the process
of providing replacement timber. As you know, the Court has ordered us to complete the
identification and release of replacement timber for sale units which meet the "known to be
nesting" criteria within 60 days from its July 1996 Order. That deadline is fast approaching.
Therefore, we would like to file a joint status report notifying the Court of these ongoing
settlement negotiations so that we are not found out of compliance with the Court’s Order.
In the absence of a joint status report and some significant progress soon in concluding these
negotiations, the Forest Service will move ahead to supply the Purchasers entitled to
replacement timber with 1996 program timber.

Sincerely,
Loisz Schiffer -
Assistant Attorney General
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U.S. Department of Justice

Environment and Natural Resources Division

Dffice of the Assistant Attomey General Washingion, D.C. 20530
CONFIRMATION NUMBER: (202) 514-2701

FAX NUMBER: (202) 514-0557

NO. COF PAGES: 9 (INCLUDING COVER PAGE)

TO: Elena Kagan, Jim Gilliland, Mike

Gippert, Mark Gaede, Chris Nolan, Ted
Boling, Michelle Gilbert, Dinah Bear

TELEPHONE NO. :

FAX NO.:

FROM: Allison Rumsey

DATE: August 5, 1996

MESSACE: Please call me with any comments you may

have, I can be reached at 202-514-0750.

PLEASE NOTIFY SENDER IMMEDIATELY IF YOU HAVE ANY PROBLEMS
RECEIVING THESE PAGES.
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Dear Mark and Scott:

Thank you for responding so promptly to our draft agreement
of July 29, 1996. We have carefully considered your proposals
and have revised the draft agreement accordingly. Many of your .
proposed changes are acceptable and have been incorporated into
this next draft. However, in some instances we are offering
alternative language or further clarification. We appear to be
on the right track.

We understand that you will not seek approval of the other
purchasers until we have a mutually-acceptable draft. That is
fine. It is ocur understanding that you represent all 18 timber
purchasers. If this is not the case, we would appreciate a list
of the timber purchasers that you do represent. Furthermore, the
United States will enter into this settlement only if we have the
agreement of all 18 timber purchasers entitled to replacement
tinmber.

A revised draft of the settlement is attached. Below are
our comments on the revised settlement.

Sections A(2) and (3). [What is the Forest Bervice’s opinion
about shortening these times?] To address unforeseen problems
such as weather which prevents the performance of field work, we
have added a sentence declaring that the parties can extend these
dates by nmutual agreement .

Section A(3). While we can include an approximate time by which
the replacement timber will be available, we cannot commit to a
date certain.

Sections A(3) and (4). The sentence addressing the parties
understanding of delays caused by appeal has been moved from A(3)
to A(4). The discussion of appeals is more appropriate in the
paragraph on Agreement because no appeal could occur until after
there is a final decision. .

Section A(4). Although the Forest Service will begin preparing
the timber sale as expeditiously as possible, the Forest Service
cannot begin field work and sale preparation when the parties
have not agreed upon the replacement timber.

We have not added your proposed language explicitly stating
that a purchaser may seek assistance of the court if the
purchaser and Forest Service are unable to reach agreement on
replacement timber. The Forest Service is obligated to offer
purchasers replacement timber of like kind and value, not to seek
their approval. While the Forest Service intends to work closely
with purchasers to ensure that their needs are met, the Forest
Service retains discretion te ultimately decide what replacement
timber will be offered. [This is an important issue. We
probably want to say that we will consult with the purchasers and
not that we will seek their agreement. If we can’t reach an
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agreement on a particular offering of alternative timber, we want
to be able to make our offer and then defend it as not being
arbitrary and capricious. If in this settlement we state that we
will obtain their agreement, then no matter how reasonable our
offer of alternative timber, they can argue that we failed to
meet the terms of the settlement.]

Section B(l). This is a very important clause to us. We have
deleted the original sentence and replaced it with your proposed
language. In addition, we have added a sentence stating that
"the purchasers agree not to challenge the Forest Service’s
intention to comply with all applicable laws, including
environmental laws." This clause, as written, should meet both
our purposes. The purchasers do not endorse the applicability of
all laws, including environmental laws but agree, for these 18
replacement timber sales, not to challenge the Forest Service’s
obligation to apply those laws. [Do we want to insist on this.]

We are not clear what you mean by suggesting that once a
contract for alternative timber is signed, no new discretionary
standards and guidelines will be applied to the alternative
timber and that alternative timber will not be subject to survey:
and management requirements taking effect in 1997. At this
juncture, we do not agree to the inclusion of this clause.

The application of discretionary standards and guidelines are
standard clauses are at the heart of how the Forest Service
ensures for the protection of the environment. Moreover, we
believe that a waiver of the application of discretionary
standards and guidelines will serve as a red flag to the
environmentalist-intervenors. [There was sole discussion that we
could not waive these even if we wished to do so. Is this
correct?].

Section B(2). We have changed the term "President’s Forest Plan"®
to "applicable Forest Plan."

Section B(3). The Level 1 Team analysis is an internal forest
service evaluation of whether the proposed timber sale will mest
all environmental laws. We agree to your language that the
Forest Service "intends to seek." In addition, for clarity, we
have replaced the term "altermative volume" with "alternative
timber sales.®

Section BE(4). This is a very important clause for us as well.
We cannot agree to your proposed language but have crafted new
language that we hope will serve both our purposes. The clause
now states: "All alternative timber under section 2001(k) (3) in
any national forest shall not count against current allowable
sale quantity.® [The problem is that they want us to commit to
not reducing the programmed velume on A& national forest in order
to supply the alternative timber from that forest. With the new
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language I have attempted to recast this as an accounting method
and not a timber target. I welcome any suggestions here.]

Section B(5). We have added the words “upon agreement with the
purchaser® to the beginning of the sentence. [Would you rather
say '"upon consultation with the purchaser." The purchasers will
not like this. However, it would elarify that the Forest Service
has the obligation to offer replacement timber and that while the
Forest Service is willing to consult with the purchasers, the
final decision as to what altermative timber to offer is the
Forest Bervice’s].

Section B(6). Deleted, as you requested.

Section €(1). The Forest Service will make every effort to
ensure that there are sufficient resources to ensure that
alternative timber is provided expeditiously, including seeking
additional resources. However, in advance of knowing what its
other statutory obligations are, including other reprogramming ,
"obligations, the Forest Service cannot commit to shift resources.
The proposed language states that the Forest Service will make
every effort to ensure that the necessary resources are available
by requesting transfer, reprogramming or supplemental
appropriation.

Section €(2). Deleted, as you requested.

Section C(3). Renumbered as C(2). We have included your
language that the Forest Service "intends to" consult with
environmental groups etc.

section C(4). Renumbered as C(3). The Forest Service agrees
‘that it would be a waste of resources to abandon any sale too
quickly and without evaluating the merits of any challenge
brought against a sale. Therefore, we have changed the language
to indicate that if a third party sues, the purchaser and the
Forest Service will c¢onsult in order to determine whether to
proceed with the current proposal or move on to a different
proposal. Each determination will be made on a case by case
basis.

Sections C(5), C(6) and (7). Renumbered as C(4), C(5), and C(6).
We want to settle this case or continue with litigation.

However, this clause appears to Keep both tracks open. Either we
settle the case and dismiss it with prejudice or we continue
litigating the outstanding issues. If we settle this action and
dismiss the case, a purchaser is not without remedy if it
believes that the Forest Service has not acted in good faith in
carrying out the terms of the agreement or if the purchaser does
not like the alternative timber offered. However, we do not want
to litigate every issue along the way. [The original offer to
leave continuing jurisdiction and to request dismissal with

3
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prejudice was ours. But if the case is dismissed with prejudice,
what would the court have continuing jurisdiction of? We may
want to alter our original position.]

Further, we object to any clause in which the purchasers
retain the right to raise the issue, in the context of any of
these replacement sales, of whether environmental laws apply. We
do not want to enter into a settlement only to have a key
provision of the settlement later voided.

Proposed Section C(7). The addition of this paragraph on
recruising is fine. [Check with Forest Service].

Proposed Section C(8). You proposed the addition of a clause
stating that "The Forest Service will adopt a rule requiring
appeal decisions within 30 days of an administrative appeal." We
have not included this clause as the Forest Service prefers not
to create special processes for appeal.

Proposed Section €(9). WYNothing in this agreement shall
prejudice any claim or defense concerning the government’s
suspension of any affected timber contract including the clainms

presently raised in Scott Timber Co, v. Unjted States, Civ. No.
94-784-C and 96-2040C (Ct. Fed. Claims)."

This proposed c¢lause is unacceptable to us. We do not want
to be in a situation where we provide replacement timber and are
sued for a taking or partial taking on the same contract.
Instead, we propose the following language: "This settlement
constitutes a full and complete settlement of all claims arising
under these contracts." [This gets us back to the earlier
problem of continmuing jurisdiction].

Finally, enclosed are Attachments 1 and 2.
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Office: of the Axsistamt ARorney Ganervl Washington, D.C. 20530

Working Draft - Agreement regarding replacement timber
Draft, 8/5/96 :

AGREEMENT

Under Sec.2001(k) (3) of the Rescissions Act of 1995, the
Forest Service must provide alternative timber for certain timber
sales where threatened or endangered bird species are "known to
be nesting.” Those sales ("Listed Sales") are set forth in
Attachment 1.

By Amended Order of July 9, 1994, Judge Hogan has ordered
the Forest Service to "identify and release" alternative timber
within 60 days ("July Order®). In regard to the July Order, the
Forest Service and NFRC on behalf of the purchasers of the Listed
Sales, agree:

A. Schedule and Approach for Alternative Timber

1. Meeting period. Within 30 days after this Agreement is
effective, the Forest Service Contracting Officer for each Listed
Sale will meet with the Purchaser-Designated Representative to
digcuss the purchaser’s interest and expectations as to
assessment of volume, areas where alternative timber would be
acceptable to purchaser, timing of alternative volume, and
related matters.

2, Evaluation period. Within 32@ 90 days after ‘this
Agreement is effective, the Forest Service will evaluate
information provided during the Meeting Period, available
alternative timber, scheduling, and other information; will
consult with the Level 1 teams; and based on that information and
further informal consultation with purchasers, will develop a
proposal for alternative timber for each purchaser of a Listed
Sale. The proposals will seek to accommodate competing reguests
of different purchasers. The parties recognize that some
flexibility by all parties is called for. By the end of the
Evaluation Period, the Forest Service will report back to each
purchaser of a Listed Sale a tentative plan for alternative
timber that can form the basis for negotiations over an agreement

1



08/05/98 15:05 T'202 514 0557 OAAG ENRD doo7/009

“

with that purchaser for alternative timber. The parties to a
specifie contract can esxtend these time limits by mutual

agreement. -

3. Tentative Aqreement Period. Within 280 120 days after
the effective date of this Agreement, the Forest Service will

negotiate with each purchaser of a Listed Sale on the basis of
the plans developed during the Evaluation Period to develop a
Tentative Agreement regarding alternative timber. All parties
will work diligently and in good faith to reach a tentatLVe
agreement for each sale.

agreenent—for—particular—satedr Thé Earties to-a ggeéitic
contract ean extend these time limits by mutual agreement.

4. Agreement Period, As soon as a tentative agreement is
reached for a sale under Par. A.3 above, the Forest Service will
begin the process of preparing the tentative agreement area for
sale, including laying out the sale (subject to weather and like
seasonal constraints), NEPA compliance, and ESA consultation.

The Forest Service will move expeditiously to complete this
preparation process for each sale, and enter into an agreement
for alternative timber for the sale. The parties understapnd that

differences of view over adegquacy of alternative volume or other

igsues ma ad to appea that could lay com ion of

tentative agreement for particular sales. A typical schedule for
such steps is Attachment 2 here.
B. Conditions for Replacement Timber

_ The following conditions apply to alternative timber the
" Forest Service will provide under this Agreement:

Taws- he"Forest gervice intggds that'gil alté;ngg;ve timbeg
will be provided in_compliance with all applicable lawa, :

includi environme laws. The purchasers aqree not te
challenge the ¥Forest gervice’s intention to comply with all

applicable laws, including environmental laws.

2. Timber will comply with Standards and Guidelines under

the Pregidentls applicable Forest Plan, as they may be modified,
and any other Standards and Guideline issued by the Forest
- Service or other Federal agency.

3. The Forest Service will—ebtain intends to seek agreement
from Level 1 consultation teams as to alternative wedtume timber
gales.
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the—year—the—-timber—ia—provided Alternative timber under
gection 2001(k) (3) in any national forest shall not count against
current allowable sale quantity. The Forest Service will list

alternative volume as a separate line in annual work plans for
the years 1997, 1998, and 1999, and will track alternative volume
separately as part of the work plans for those years.

eement the pu aser, Aalternative timber may
be in a Forest other than that of the original purchase.

C. Other terms

1. To assure that alternative timber is provided
expeditiously, the Forest Service will evaluate what additional
resources of personnel and money are hecessary, and will provwide

equest

- = orerery

: A 7 - i3 3E oG
transfer, reprogramming or supplemental appropriation, where
appropriate.

32. Also to reduce the possibility that selected alterative
timber becomes the subjec¢t of legal challenge, once timber is the
subject of a tentative agreement (Par. A. 3 above), the Forest
Service wil}: intends te consult with local envirommental and
local community groups about that alternative volume.

43. ¥n the event that alternative timber is the subject of
legal challenge by a third party, the Forest Service will
any—guch—oote-—to-deternine and the purchaser shall consuli to
determine whether to proceed with the proposed sale or whether

volume acceptable to the purchaser and not likely to be
challenged can promptly be made available instead.

54. The parties will file this Agreement with the District
Court; will jointly move the court to vacate the July Order; and
will request that the court retain continuing jurisdiction over

the case of NFRC v. Glickman and Babbitt, No. 95-6244-HO and 95-

6267~-HO, to help asgure compliance with this agreement.

3
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65. To further assure compliance with this Agreement, the
Forest Service will report to the parties and the Court every 30
days for the first 180 days after the effective date of this
Agreement, and every 3 months thereafter, as to progress in
providing alternative timber.

6. NFRC will dismiss with prejudice its claim that it is
entitled to alternative volume under terms and conditions other
than those specified here.

7. An independent recruise of a sale shall occur upen
urchaser’s regquest unrchaser’s deposit of sufficient funds
with the Forest Bervice to pay an independent cruiser to reeruise

the original sale units. The Forest gexrvice will contract with
an independent eruiser to recruise to the original eruising and
quality standards. The result of the recruise will be binding on
both parties and will be used to determine the ampunt of the
volume to be subastituted,

8. This settlement constitutes a ful)l and complete
gettlement of all claims arising upder this contract.

[signatures and effective date--date of last signature)
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U.S. Department of Justice

Environment and Natural Resources Division

Office of the Assistant Attomey General Washington, D.C. 20530
August 7, 1996

VIA FACSIMILE AND U.S. MAIL

Mark C. Rutzick

LeBoeuf, Lamb, Greene & MacRae, L.L.P.
KOIN Center, Suite 1600

222 S.W. Columbia

Portland, OR 97201

Dear Mark:

Thank you for responding so promptly to our draft agreement of July 29, 1996. We
have carefully considered your proposals and have revised the draft agreement accordingly.
Many of your proposed changes are acceptable and have been incorporated into this next
draft. However, in some instances we are offering alternative language or further
clarification. We appear to be on the right track.

We understand that you will not seek approval of the other purchasers until we have a
mutually-acceptable draft. That is fine. It is our understanding that you represent all 18
timber purchasers. If this is not the case, we would appreciate a list of the timber purchasers
that you do represent. Furthermore, the United States will enter into this settlement only if
we have the agreement of all 18 timber purchasers entitled to replacement timber.

A revised draft of the settlement is attached. Below are our comments on the revised
_settlement.

Sections A(2) and (3). We agree to shorten the time from 120 days to 90 days for the
Evaluation and from 180 days to 120 days for the Tentative Agreement. To address
unforeseen problems such as weather which prevents the performance of field work, we have
added a sentence declaring that the parties can extend these dates by mutual agreement.

Section A(3). While we can include an approximate time by which the replacement timber
will be available, we cannot commit to a date certain.

Sections A(3) and (4). The sentence addressing the parties understanding of delays caused
by appeal has been moved from A(3) to A(4). The discussion of appeals is more appropriate
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in the paragraph on Agreement because no appeal could occur until after there is a final
decision.

Section A(4). Although the Forest Service will begin preparing the timber sale as
expeditiously as possible, the Forest Service cannot begin field work and sale preparation
when the parties have not agreed upon the replacement timber. There should be some
further discussion on this point so that we can better understand your concern and see if there
is a pragmatic way to accomodate it.

We have not added your proposed language explicitly stating that a purchaser may
seek assistance of the court if the purchaser and Forest Service are unable to reach agreement
on replacement timber, The Forest Service is obligated to offer purchasers replacement
timber of like kind and value, not to seek their approval. While the Forest Service intends to
work closely with purchasers to ensure that their needs are met, the Forest Service retains
discretion to ultimately decide what replacement timber will be offered. Moreover, the
language is unnecessary as paragraphs C(4) and (5) state that the Court will keep jurisdiction
to help ensure compliance with this settlement.

Section B(1). This is a very important clause to us. We have deleted the original sentence
and replaced it with your proposed language. In addition, we have added a sentence stating
that “the purchasers agree not to challenge the Forest Service’s determination to comply with
all applicable laws, including environmental laws.” This clause, as written, should meet both
our purposes. The purchasers do not endorse the applicability of all laws, including
environmental laws but agree, for these replacement timber sales, not to challenge the Forest
Service's determination to apply those laws.

We are not clear what you mean by suggesting that once a contract for alternative
timber is signed, no new discretionary standards and guidelines will be applied to the
alternative timber and that alternative timber will not be subject to survey and management
requirements taking effect in 1997. At this juncture, we do not agree to the inclusion of this
clause. The application of discretionary standards and guidelines are standard clauses are at
the heart of how the Forest Service ensures for the protection of the environment.

Moreover, we believe that a waiver of the application of discretionary standards and
guidelines will serve as a red flag to the environmentalist-intervenors.

Section B(2). We have changed the term "President’s Forest Plan" to "applicable Forest
Plan.”

Section B(3). The Level 1 Team analysis is an interagency team that evaluates whether the
proposed timber sale will meet all environmental laws. We agree to your language that the
Forest Service "intends to seek.” In addition, for clarity, we have replaced the term
"alternative volume” with "alternative timber sales.” We are working to see if one Forest
Service official can be designated as responsible for the overall process.
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Section B(4). This is a very important clause for us as well. We cannot agree to your
proposed language and prefer to keep the language of the original draft.

Section B(5). We have added the words "upon consultation with the purchaser” to the
beginning of the sentence.

Section B(6). Deleted, as you requested.

Section C(1). The Forest Service will make every effort to ensure that there are sufficient
resources to ensure that alternative timber is provided expeditiously, including seeking
additional resources. However, in advance of knowing what its other statutory obligations
will be, including other reprogramming obligations, the Forest Service cannot commit to shift
resources. Moreover, the Forest Service’s reprogramming responsibilities often include the
need to obtain the approval of not only Administration entities, such as OMB, but also
entities outside of the executive branch. The proposed language states that the Forest Service
will make every effort to ensure that the necessary resources are available by requesting
transfer, reprogramming or supplemental appropriation, if necessary.

Section C(2). Deleted, as you requested.

Section C(3). Renmumbered as C(2). We have included your language that the Forest Serv1cc
"intends to" consult with environmental groups etc.

Section C(4). Renumbered as C(3). The Forest Service agrees that it would be a waste of
resources to abandon any sale too quickly and without evaluating the merits of any challenge
brought against a sale. Therefore, we have changed the language to indicate that if a third
party sues, the purchaser and the Forest Service will consult in order to determine whether to
proceed with the current proposal or move on to a different proposal Each determination
will be made on a case by case basis.

Sections C(5), C(6) and (7). Renumbered as C(4), C(5), and C(6). We want to settle this
case or continue with litigation. However, your proposed clause appears to keep both tracks
open. The language in this draft clarifies that the Purchasers claims are dismissed with
prejudice and the Court keeps jurisdiction of the case for only for the purpose of helping

~ assure compliance with this agreement.

Further, we object to any clause in which the purchasers retain the right to raise the
issue, in the context of any of these replacement sales, of whether environmental laws apply.
We do not want to enter into a settlement only to have a key provision of the settlement later
voided.

Proposed Section C(7). The addition of this paragraph on recruising is fine.
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Proposed Section C(8). You proposed the addition of a clause stating that "The Forest

. Service will adopt a rule requiring appeal decisions within 30 days of an administrative
appeal.” While we do not understand your comment completely, we have not included this
clause as the Forest Service prefers not to engage in further rulemaking, :

Proposed Section C(9). "Nothing in this agreement shall prejudice any claim or defense
concerning the government’s suspension of any affected timber contract including the claims
presently raised in Scott Timber Co. v. United States, Civ. No. 94-784-C and 96-2040C (Ct.
Fed. Claims)." This proposed clause is unacceptable to us.

Finally, enclosed are Attachments 1 and 2.
Sincerely,
Lob/Schiffer
Assistant Attorney General
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Qffice of the Asxiztant Artorney General Washington, D.C. 20530

Working Draft - Agreement regarding replacement timber
Draft, 8/7/96

AGREEMENT

Under Sec.2001(k) (3) of the Rescissions Act of 1995, the
Forest Service must provide alternative timber for certain timber
sales where threatened or endangered bird species are "known to
be nesting." Those sales ("Listed Sales") are set forth in
Attachment 1.

By Amended Order of July 9, 1996, Judge Hogan has ordered
the Forest Service to "identify and release" alternative timber
within 60 days ("“July Order"). 1In regard to the July Order, the
Forest Service and NFRC on behalf of the purchasers of the Listed
Sales, agree: '

A. Schedule and Approach for Alternative Timber

1. Meeting period. Within 30 days after this Agreement is
effective, the Forest Service Contracting Officer for each Listed
Sale will meet with the Purchaser-Designated Representative to
discuss the purchaser’s interest and expectations as to
assessment of volume, areas where alternative timber would be
acceptable to purchaser, timing of alternative volume, and
related matters.

2. Evaluation period. Within 326 90 days after this
Agreement is effective, the Forest Service will evaluate
information provided during the Meeting Period, available
alternative timber, scheduling, and other information; will
consult with the Level 1 teams; and based on that information and
further informal consultation with purchasers, will develop a
proposal for alternative timber for each purchaser of a Listed
Sale. The proposals will seek to accommodate competing requests
of different purchasers. The parties recognize that some
flexibility by all parties is called for. By the end of the
Evaluation Period, the Forest Service will report back to each
purchaser of a Listed Sale a tentative plan for alternative
timber that can form the basis for negotiations over an agreement

1
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with that purchaser for alternative timber. e ies a
i . . = o L) Y L8

. Tentative Agreement Pexiod, Within 386 120 days after

the effective date of this Agreement, the Forest Service will
negotiate with each purchaser of a Listed Sale on the basis of
the plans developed during the Evaluation Period to develop a
Tentative Agreement regard;ng alternative timber. All parties
will work diligently and in good faith to reach a tentative
agreement for each sale.

he es ec

agreenent—for—partieular esales
contract can extend these time limits by mutual agreement.

4. Agreenment Period. As soon as a tentative agreement is
reached for a sale under Par. A.3 above, the Forest Service will
begin the process of preparing the tentative agreement area for
sale, including laying out the sale (subject to weather and like
seasonal constraints), NEPA complliance, and ESA consultation.
The Forest Service will move expeditiously to complete this
preparation process for each sale, and enter into an agreement

for alternative tlmber for the sale. 8 par nder that
sues'“' ‘d : t could aA‘com ‘65'01
ent e a ment articu ales. A typical schedule for

such steps is Attachment 2 here.
B. Conditions for Replacement Timber

The following conditions apply to alternative timber the
Forest Service will provide under this Agreement:

'1ié; ' WS, uding e 0 enthl law

2. Timber will comply with Standards and Guidelines under

the Presidentis applicable Forest Plan, as they may be modlfied
and any other Standards and Guideline issued by the Forest
Service or other Federal agency.

3. The Forest Service wi%%—ebtaén—in;gggg_gg_gggg agreement
from Level 1 consultation teams as to alternative welume timber

sales.
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4. Alternative timber will be beyond the program volumes for
the year the timber is provided. The Forest Service will list
alternative volume as a separate line in annual work plans for
the years 1997, 1998, and 1999, and will track alternative volume
separately as part of the work plans for those years.

5. After consulting with the purchaser, the Forest Service
may offer Aalternative timber from may—be—in a Forest other than
that of the original purchase.

C. Other terms

1. To assure that alternative timber 1s provided
expeditiously, the Forest Service will evaluate what if
additional resources of personnel and money are necessary, and or

32. Also to reduce the possibility that selected alterative
timber becomes the subject of legal challenge, once timber is the
subject of a tentative agreement (Par. A. 3 above), the Forest
Service wilt intends te consult with local environmental and
local community groups about that alternative volume.

43. In the event that alternative timber is the subject of
legal challenge by a third party, th? Forest Service wiil

any-sueh—-sale—te—determine and th archaser shall U
determine whether to proceed with the proposed sale or whether
volume acceptable to the purchaser and not likely to be
challenged can promptly be made available instead.

54. The parties will file this Agreement with the District
Court; will jointly move the court to vacate the July Order; and
will request that the court retain continuing jurisdiction over
the case of NFRC v, Glickman apd Babbitt, No. 95-6244-HO and 95-
6267-HO, to help assure compliance with this agreement.
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65. To further assure compliance with this Agreement, the
Forest Service will report to the parties and the Court every 30
days for the first 180 days after the effective date of this
Agreement, and every 3 months thereafter, as to progress in
providing alternative timber.

#6. NFRC will dismiss with prejudice its claim that it is
entitled to alternative volume under terms and conditions other
than those specified here.

[signatures and effective date--date of last signature]
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