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I. 

Wamtngtml, D. C. 2OS3() 

AGREEMENT 

Under Sec.2001(k) (3) of the Rescissions Act of 1995, the 
Forest Service must provide a1ternative timber for certain timber 
sales where threatened or endangered bird species are "known to 
be nesting." Those sales . ("Listed Sales") are set forth in 
Attachment 1. 

By Amended Order of July 9, 1996, Judge Hogan has ordered 
the Forest Service to "identify and release" alternative titnber 
wi thin 60 days ("July Order"). In regard to the July Order,· the 
Forest Service and NFRC on behalf of the purchasers of the Listed 
Sales, agree: 

A. Schedule and Approach for Alternative Timber 

1. Meeting period. Within 30 days after this Agreement is 
effective, the Forest Service Contracting Officer for each Listed 
Sale will meet with the Purchaser-Designated Representative to 
discuss the purchaser's interest and expectations as to 
assessment of volume, areas ~here alternative timber would be 
acceptable to purchaser, timing of alternative volume, and 
related matters. The Forest Service will seek to take into 
account timing concerns expressed by purchasers. 

2. Evaluation period. Within 90 days after this Agreement 
is effective, the Forest Service will evaluate information 
provided during the Meeting Period, available alternative timber, 
scheduling, and other information; will consult with the Levell 
teams; and based on that information and further informal 
consultation with purchasers, will develop a proposal for 
alternative timber for each purchaser of a Listed Sale. The 
proposals will seek to accommodate competing requests of 
different purchasers. The parties recognize that some flexibility 
by all parties is called for. By the end of the Evaluation 
Period, the Forest Service will report back to each purchaser of 
a Listed Sale a tentative plan for alternative timber that can 
form the basis for negotiations over an agreement with that 
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purchaser for alternative timber. The parties to a specific 
contract can extend these time limits by mutual agreement. 

I4J 0031005 

3. Tentative Agreement Period. Within 120 days after the 
effective date of this Agreement, the Forest Service will 
negotiate with each purchaser of a Listed Sale on the basis of 
the plans developed during the Evaluation Period to develop a 
Tentative Agreement regarding alternative timber. All parties 
will work diligently and in good faith to reach a tentative 
agreement for each sale. The parties to a specific contract can 
extend these time limits by mutual agreement. 
The Forest Service will identify alternative timber and start the 
process of complying with all environmental laws, including NEPA 
analysis, by June 1997, to the greatest extent practicable. 

4. Agreement Period. As soon as a tentative agreement is 
reached for a sale under Par. A.3 above, the Forest Service will 
begin the process of preparing the tentative agreement area for 
sale, including laying out the sale (subject to weather and like 
seasonal constraints), NEPA compliance, and ESA consultation. 
The Forest service wil.l initiate field work to support 
environmental. analysis, including Levell team review of units, 
gathering site specific information to support environmental. 
analysis, and gathering information for consul.tation, where 
needed. The Forest Service will move expeditiously to complete 
this preparation process for each sale, and enter into an 
agreement for alternative timber for the sal.e. The parties 
understand that differences of view OVer adequacy of alternative 
volume or other issues may lead to appeals that could delay 
completion of a tentative agreement for particul.ar sales. A 
typical SChedule for such steps is Attachment 2 here. 

B. conditions for Replacement Timber 

The following conditions apply to alternative timber the 
Forest Service will. provide under this Agreement: 

1. The Forest Service intends that all alternative timber 
will be provided in compl.iance with al.l. applicable laws, 
including environmental. l.aws. The purchasers agree not to 
challenge the Forest Service's determination to comply with all 
applicable laws, including environmental laws. 

2. Timber will comply with Standards and Guidelines under 
the applicable Forest Plan, as they may be modified, and any 
other Standards and Guideline issued by the Forest Service or 
other Federal agency, subject to any independent rights of 
purchasers to challenge the Standard or Guidelines. 

3. The Forest Service intends to seek agreement from Levell 
consultation teams as to alternative timber sales. 

2 
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4. Alternative timber shall be in addition to the 
programmed volume for fiscal years 1997, 1998, and 1999. The 
Forest Service will segregate alternative timber in all 
programming documents, including annual work plans, and will 
account for alternative volume separately from program volume in 
all planning and programming. 

5. After consulting with the purchaser, the Forest Service 
may offer alternative timber from a Forest other than that of the 
original purchase. 

6. Alternative timber must be "an equal volume of timber, of 
like kind and value, Which shall be subject to terms of the 
original contract •••• " (Rescissions Act, Sec. 2001(k) (3». 

c. Other terms 

1. To assure that alternative timber is provided 
expeditiously, the Forest Service will evaluate if additional 
resources of personnel and money are necessary, and will, request 
transfer, reprogramming or supplemental appropriation, where 
appropriate. The Forest Service will use its best efforts to 
provide resources and personnel necessary to comply with this 
Agreement. 

2. Also to reduce the possibility that selected alterative 
timber becomes the subject of legal challenge, once timber is the 
subject of a tentative agreement (Par. A. 3 above), the Forest 
Service intends to consult with local environmental and local 
community groups about that alternative Volume. 

3. In the event that alternative timber is the subject of 
legal challenge by a third party, the Forest Service and the 
purchaser shall consult to determine whether to proceed with the 
proposed sale or whether volume acceptable to the purchaser and 
not likely to be challenged can promptly be made available 
instead. 

4. The parties will file this Agreement with the District 
Court; will jointly move the court to vacate the July Order; and 
will request that,the court retain continuing jurisdiction over 
the case of NFRC v. Glickman and Babbitt, No. 95-6244-HO and 95-
6267-HO, to help assure compliance with this agreement. 

5. To further assure compliance with this Agreement, the 
Forest service will report to the parties and the Court every 30 
days for the first 180 days after the effective date of this 
Agreement, and every ~ months thereafter, as to progress in 
providing alternative timber. 

6. NFRC ~ill dismiss with prejudice its claim that it is 
entitled to alternative Volume under terms and conditions other 
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than those specified here, without prejudicing their right to 
enforce compliance with this settlement or moving to reopen the 
case under Fed. R. civ. P. 60(b), if appropriate. Nothing in 
this agreement shall ~e construed as being prejudicial to any 
claim or defense concerning the suspension of any affected 
contract prior to the date of this agreement. Purchasers agree 
that they will not assert any claim for delays in providing 
replacement timber that occur after the date of this agreement, 
provided that any delay claim unrelated to the delay in providing 
replacement timber is not foreclosed. 

7. An independent recruise of a sale shall occur upon 
purchaser's request and purchaser's deposit of sufficient funds 
with the Forest Service to pay an independent cruiser to recruise 
the original sale units. The Forest Service will contract with 
an independent cruiser to recruise to the original cruising and 
quality standards. The result of the recruise will be binding on 
both parties and will be used to determine the amount of the 
volume to be substituted. 

[signatures and effective date--date of last signature] 
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U.S. Department of Justice 

Environment and Natural Resources Division 

Office of liIe Assistnnt Attomey General 

VIA FACSIMILE AND U.S. ~IL 

Scott Horngren 
Haglund & Kirtley 
Attorneys at Law 
One Main Place 
101 S.W. Main, Suite 1800 
Portland, OR 97204 

Mark C. Rutzick 

Wa.hingtOIl. D.C. 20530 

August 20, 1996 

LeBoeuf, Lamb, Greene & MacRae, L.L.P. 
KOIN Center, Suite 1600 
222 S.W. Columbia 
Portland, OR 97201 

Dear Scott and Mark: 

We have reviewed your August 15 reV1S10ns to the settlement 
proposal. Below are our comments and counterproposals. As we 
explained on August 9, we are quickly running out of time. While 
we know that you have been working diligently on this settlement, 
we are concerned about our compliance with the Court's JUly 2 . 
Order. ~herefore, if we have not reached agreement on this 
negotiation by 6 p.m. PDT August 21, we must focus our efforts on 
meeting the Court's deadline to provide replacement timber. The 
only timber available within the time frame established by the 
Court is Option 9 timber. Therefore, we will move forward to use 
this timber as replacement timber. We would be pleased to 
continue our negotiations with you or any individual timber 
company. We would like to have a conference call this afternoon 
with you to try to resolve these issues. 

section A(3): The Forest Service stated at our initial meeting 
that it could make replacement timber available over a three year 
period: 1997, 1998, and 1999. Your letter of August 15 states 
that all timber must be made available by June 1997. The Forest 
Service cannot have all timber available for harvest by June 
1997, the deadline you propose. Instead, we propose the 
following language: "The Forest Service will have identified 
alternatiVe timber and started the process of complying with all 
environmental laws, including NEPA analysis, by June 1997, to the 
greatest extent practicable." 
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section A(4): We propose the following language on performinq 
field work before an agreement on replacement timber is reached: 
"The Forest Service will initiate field work to support 
environmental analysis, including Level 1 team review of units, 
gathering site specific information to support environmental 
analysis, and gathering information for consultation, where 
needed." 

section B(l): We do not agree to the purchasers retaining their 
right to raise the issue of whether environmental laws apply even 
in an action brought by a third party. Therefore, we have not 
added your proposed language. 

section B(2): 
issue for us. 
standards and 

As we previously stated, this is a very important" 
We must have a proviSion that discretionary 

guidelines will apply to replacement timber. 

section 8(4): The Forest Service stated in our initial meeting, 
that it could make replacement timber available over a three year 
period: 1997, 1998, and 1999. We are willing to accept most of 
your proposed language with the following changes: "Alternative 
timber shall be in addition to the programmed volume for fiscal 
years 1997, 1998, and 1999. The Forest service will segregate 
alternative timber in all programming documents, including annual 
work plans, and will account for alternative VOlume separately 
from program volume in all planning and programming." 

Section Cel): We agree to changing the "or lt to "and lt and the 
inclusion of the sentence, "'l'he Forest Service will use its best 
efforts to provide resources and personnel necessary to comply 
with this Agreement." 

section C(61: Again, timber will be provided over a three year 
period. Further, as we previously explained, we want to settle 
this case or continue with litigation. If you enter into this 
settlement agreement, the timber purchasers can seek to enforce 
compliance with the settlement or can move to reopen the case 
under Fed. R. eiv. p. 60(b), if appropriate. 

We would like to discuss these issues in a conference call 
this afternoon and will call you to set up a time. 

Sincerely, 

!!:;::~~!:::i /.- /ffls ].{1f-' 
Assistant Attorney General 
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W...Junpta. D. C 20530 

Working Draft Agreement regarding replacement timber 
Draft, 8/20/96 

AGREEMENT 

I4J 004/007 

under Sec.2001(k)(J) of the Rescissions Act of 1995, the 
Forest Service must provide alternative timber for certain timber 
sales where threatened or endangered bird species are "known to 
be nesting." Those sales ("Listed sales") are set forth in 
Attachment 1. 

By Amended order of JUly 9, 1996, Judge Hogan has ordered 
the Forest Service to "identify and release" alternative timber 
within 60 days ("July Order"). In regard to the July Order, the 
Forest Service and NFRC on behalf of the purchasers of the Listed 
Sales, agree: 

A. Schedule and Approach for Alternative Timber 

1. Meeting period. within 30 days after this Agreement is 
effective, the Forest Service contracting Officer for each Listed 
Sale will meet with the purchaser-Designated Representative to 
discuss the purchaser's interest and expectations as to 
assessment of Volume, areas where alternatiVe timber would be 
acceptable to purchaser, timing of alternative volume, and 
related matters. 

Q. Eyaluation period. within ~ 90 days after this 
Agreement is effective, the Forest Service will evaluate 
information provided during the Meeting Period, available 
alternative timber, scheduling, and other information; will 
consult with the Level 1 teams; and based on that information and 
further informal consultation with purchasers, will develop a 
proposal for alternative timber for each purchaser of a Listed 
Sale. The proposals will seek to accommodate competing requests 
of different purchasers. The parties recognize that some 
flexibility by all parties is called for. By the end of the 
Evaluation Period, the Forest Service will report back to each 
purchaser of a Listed Sale a tentative plan for alternative 
timber that can form the basis for negotiations over an agreement 

1 
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with that purchaser for alternative timber. The par~ies to a 
specific contract can extend these time l~its by mutua1 
agreement. 

141 005/007 

3. Tentative Agreement Period. Within ~ 120 days after 
the effective date of this Agreement, the Forest Service will 
negotiate with each purchaser of a Listed Sale On the basis of 
the plans developed during the Evaluation Period to develop a 
Tentative Agreement regarding a1ternative timber. All parties 
will work diligently and in good faith to reach a tentative 
agreement for each sale. ~e paz~ies enaerseaRa ~ae a~Efe£eRees 
of ... ~e" o· ... ez adeEjaaey oj' alte£ftai:ive .... elliRle Oit coEhe£ !:sBtieS ma) 
leaa to ~~eals ~hat scald delay eemp1ei:ieft oj' a teR~a~i~~ 
a~~emefte fait ~ar~ietilar salee. The parties to a specifio 
contract oan extend these time limits by mutual agreement. 
The Forest servioe will have identified alternative timber and 
started the process of complyinq with 811 environmenta1 1aws, 
inc1udinq NEPA analysis. by June 1997. to the qreatest extent 
Rracticable. ' 

4. Agreement Period. As soon asa tentative agreement is 
reached for a sale under Par. A.l above, the Forest Service will 
begin the process of preparing the tentative agreement area for 
sale, including laying out the sale (subject to weather and like 
seasonal constraints), NEPA compliance, and ESA consultation. 
The Forest Service wi11 initiate field work to support 
envir0ttmenta1 analysis. including Leve1 1 team resiew of units. 
qathering site specifio infOrmation to support environmenta1 
analysis. and gathering information for consultation. where 
needed. The Forest Service will move expeditiously to complete 
this preparation process fo~ each sale, and enter into an 
agreement for alte~native timber for the sale. The parties 
understand that differences of view over adequacy of a1ternative 
volume or other issues may lead to appea1s that could delay 
oomp1etion of a tentative Agreement for partiou1ar sa1es. A 
typical schedule for such steps is Attachment 2 here. 

B. Conditions for Replacement Timber 

The following conditions apply to alternative timber the 
Forest Service will provide under this Agreement: 

1. 'l'imeeF ,fill eemply ~lit;R all laws, iRel1;lEiiR§ elwi£oflmeft:eal 
laus. The l1'orest Service intends that a11 alternative timber 
wi11 be provided in compliance with a11 applicab1e laws, 
includinq environmental laws. The purchasers aqree not to 
cha11enge the l1'orest Servic~ls determination to comp1y with a11 
app1icable laws. ino1udinq environmental 1aws. 

I 

2. Timber will comply with standardS and Guidelines under 
the P£esiaeftt's app1icable Forest Plan, as they may be modified, 
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and any other Standards and Guideline issued by the Forest 
Service or other Federal agency. 

3. The Forest Service will e~~aift in~ends to seek agreement 
from Level 1 consultation teams as to alternative velume timber 
sales. 

4. Alterpative timber shall be in addition to ~he progT@mmed 
volume ror fiscal years 1997, 1998. and 1999. The Forest Service 
willseqrega~e alterna~ive timber in all programming documents, 
inglUding annual work plans, and will account ror alternative 
~olume separately rrom program volume in all planning and 
programming. Alee£Raei~e ~imber lli11 be beyaRd ~h~pre~am 
velames ;fer t-fte year the 'Eimbe~ is previaed i 'I'ft~ Feres'E S~iee 
'ilil1 lis~ al'E~ativ'e velame as a sepal!'a\;e li-ne ia amu:lal 'ilB3!']C 
plaas fe£ '\sfte years 1997, 1998, aM 1999, aHa will ~£aele 
al~e£Ra\;i ... e vel1:HRe separately as IIa~ e;f the lle£IE IIl,Uts fer 'taese 
yeal!'Sv 

5. Arter consulting with ~he purohaser, the Forest Service 
may offer Aalternative timber ~ may be in a Forest other than 
that of the original purchase. 

6. Al\;el'Hative 'tiee!!' ml;1s~ be liaR eEflial ~ell;1ll\e ef ~HHle3!', af 
like lEiRli afla value, lIftieh shall ~e sllJ:1,.~ee1:; te terms af \;fte 
el!'iljiRal eeMl!'ae\;. i •• " (ReseissieRs he1:;, See. 2991 (IE) (3) ) i 

c. Other tenns 

1. To assure that alternative timber is provided 
expeditiously, the Forest Service will evaluate wha\; ir 
additional resources of personnel and money are necessary, And er 
will II£evide far 'tFaAsfe~ sf resaUl!'ees ~Fem etfte~ prajee~s eF 
areas ~e mee't \;ae Reed, er will ~e~ese eddi~iefial reS9ll£eee EFem 
QMB request transfer, reprogramming or supplemental 
appropriation. where appropriate. The Forest service will use its 
best efforts to provide resoyroes and personnel neoessary to 
comply with this Agreement. 

2. ~e £eauee the pessiaili\;y that selee~ea al~e~a\;ive 
timber ~eeemes the subjee\; e£ le~al ehallea~e, ~e Fe£ee~ serviee 
will use al\;e~Rative ~imbe£ \;ftae has the appl!'9val eE L~~el 1 
~eams, efta\; Bamplies wi~ft all l~fe, aaa tha~ mee\;s \;fte 
P£e9i8efl~'9 Yarest PlaR afld-ether appliea~le etaftaaras aad 
'!J\iidelifies. 

~~ Also to reduce the possibility that selected alterative 
timber becomes the subject of legal challenge, once timber is the 
subject of a tentative agreement (Par. A. 3 above), the Forest 
Service ~ intends to consult with local environmental and 
local community groups about that alternative volume. 

3 
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43. In the event that alternative timber is the subject of 
legal challenge by a third party, the Forest Service ~ 
~eBiately eflteF ift~e f~rtheF ftegetia~ieftB ~i~h ~fte PQreftase~ at 
afty saeh sa1e te deee~ifle and the purohaBer shall oonsult to 
determine whether to proceed with the proposed sale or whether 
volume acceptable to the purchaser and not likely to be 
challenged can promptly be made available instead. 

§4. The parties will file this Agreement with the District 
Court; will jointly mOVe the court to vacate the July Order; and 
will request that the court retain continuing jurisdiction over 
the case of NFRC v. Glickman and Babbitt, No. 95-6244-HO and 95-
6267-HO, to help assure compliance with this agreement. 

~a. To further assure compliance with this Agreement, the 
Forest Service will report to the parties and the Court every 30 
days for the first 180 days after the effective date of this 
Agreement, and every 3 months thereafter, as to progress in 
providing alternative timber. 

~~. NFRC will dismiss with prejudice its claim that it is 
entitled to alternative volume under terms and conditions other 
than those specified here. 

7. An independent reoruise or a sale shall oocur upon 
purchaser's request and purchaser's deposit of SUfficient fUftds 
with the Forest Servioe to pay an independent oruiser to recruise 
the original sale units. The Forest Service will coptract with 
an independent cruiser to recruise to the original cruising and 
quality standards. The result or the recruise will be binding on 
both parties and will be used to determine the amount of the 
VOlume to be SUbstituted. 

[signatures and effective date--date of last signature] 
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Memorandum 

Conversation Between Allison Rumsey 
and Scott Horngren, Re: Timber 
Counterproposal 

To Lois Schiffer 
Peter Coppellllan 

III 002/003 

August 19, 1996 

Flu.. Allison B. Rumsey 
Special Assistant to the 
Assistant Attorney General 

Below is a brief synopsis of a telephone conversation that I 
had today with scott Horngren about the timber companies' 
counterproposal of August 15, 1996. 

(1) Throughout the timber companies' counterproposal of 
August 15, 1996, they repeatedly refer only to obligations being 
completed by 1997. I asked Scott Horngren if he understood that 
it was previously decided in this timber negotiation that timber 
would be made available over three years -- 1997, 1998, and 1999. 
He stated that he understOOd this but wanted all timber 
"identified" by June 1997 (or thereabouts). I aSked what he 
meant by "identified" and while he was slightly vague, he 
eventually stated that "identified" means that the NEPA process 
is well underway for all of the approximately 50 sales. He was 
not willing to commit to whether that meant that scoping had to 
be completed or the EIS had to be near completion. Scott 
indicated that the timber companies want to know where they stand 
within a year. If they feel that the Forest Service is moving 
too slowly or that the Forest Service is not offering acceptable 
replacement timber, they want to be able to pursue other 
remedies, such as damages. 

(2) This lead to a discussion of whether the timber 
companies would dismiss their claims with prejudice. I stated 
that it is our position that the timber companies must dismiss 
their claims. If they believe that the Forest Service is taking 
too long to provide replacement timber, their remedies are to 
enforce the settlement or move to reopen it under FRCP 60. 

Scott stated that he thought this was a "deal killer." The 
timber companies do not want to give up any remedy that they 

'currently possess. I asked why going to court to enforce the 
settlement was not a SUfficient remedy. Scott stated that the 
companies believe that there may not be sufficient replacement 
timber of like kind and value available. The companies are 
afraid that the Forest Service will offer them replacement timber 
that they do not find acceptable, the parties will litigate 
whether the timber offered is of like kind and value, the court 
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will state that it is not, and the Forest Service will reply 
it does not have replacement timber of like kind and value. 
timber companies believe that they then will have no remedy 
because they dismissed their claims with prejudice. 

141 003/003 

that 
The 

I told Soott that it appeared that a compromise on these. 
issues might be very difficult. I also explained that we feel 
that we are quickly running out of.time and flirting with 
contempt of court. He understood our problem and stated that we 
should have a telephone call between all the principals to try to 
hammer out a compromise on Tuesday, August 20 or Wednesday, 
August 21. I did not mention providing 1996 timber. 

We will set up a conference call tomorrow between all of the 
federal participants to make a final decision on how to proceed. 
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FROH-HAGlUND & KIRTlEY ~Vg 15 '96.13: 10 TO-12025140557 

HAGLUND & KIRnEY LLP 

VIA PAX (202)· $14-0557 
AMP IWnt.!, MAIL 

Ms. Lois J. Schiffer 

ATTORNEYS AT L/\,W 

ONS MAIN PLACS 
101 SW MAIN S'TlU!ET. SUITE 1800 
PORTLAND.Oltl!OON 97204.]226 

T!!I.6PHONI! (50) a21.0777 

PACSIIolIUl (503) n~·I157 

August 15, 1996 

U.S. Department of Justice 
Env. ~ Nat. Reg. Div. 
General Litigation Section 
gOl pennsylvania Avenue, N.W. 
Suite 5000 
Washington, O.C. 20004 

Dear Lois: 

I4J 003/006 

T-841 P.02/0S F-569 

We have reviewed the August 7 revisions to the 
settlement proposal regarding replacement volume. NFRC and Scott 
Timber will continue to wor~ in good faith to try to bridge the 
differences between the parties. In the joint status report 
filed by thepart1es on August 13, defendant-ineervenora Atated 
that they will seek to be included in any future settlement 
discussions. NFRC vigorously opposes the involvement of 
defendant-intervenors in this settlement. Comments on the 
various sections are as follows: 

1. Section A(31: If you cannot agree to a date 
certain by Which replacement timber will be available, we want to 
include an approximate time as you suggest in your le~ter. This 
provides a benchmark for the purchasers and courc to gauge 
whether the efforts to provide replacement timber are working. 
We suggest the following language: nAlthough the time for 
release of replacement timber is not an enforceable deadline, the 
parties will use best efforts to make alternative volume 
available for harvest by June 1, 1997.n 

2. Section A(4): We appreciate the offer to explore 
whether there is a pragmatic way to accommodate our concern about 
field work. You state that the Forest Service cannot begin work 
when the parties have not agreed upon replacement timber. 
However, field work needs to be done before parties can agree on 
replacement timber so that the purchaser knows where the volume 
is and what type of volume is available. We are concerned that 
field work that need~ to be aooomplis~ed this fall will be 
deferred until next Bummer or fall and the universe of 
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FROH-HAGLUND & KIRTLEY AUG 15 '96.13:11 TO-12025140551 

MS. Lois J. Schiffer 
August 15, 1996 
page 2 

HAGLUND&' I<m.TLEY LLP 
A1TORNEYS AT LAW 

141 004/006 

T -841 P. 03/05 F-569 

replacement timber will be restricted because field work and 
inventories have not been compleeed. Our understanding is that 
many of the purchasers have met with the Forest Service in the 
last week to prov1ae the Forest Service with the eype, quality, 
location, and potential replacement stands on the forest. With 
this information from the purchaser, t.he Forellt Service r:should 
now be equipped to begin the field work to identify suitable 
replacement timber. Furthermore, conduct of field work certainly 
will not be wasted if the agency is preparing the volume in 
conformance with the President's Plan because the work can be 

. used to offer other sales. 

3. Section Bll): For purposes of this settlement 
agreement and for settlement discussion only, we do not object to 
the Forest Service following the environmental laws to prepare 
the sales. We do not intena to raise the argument that 
environmental laws are inapplicable to replacement volume as a 
plaintiff. We envision the only situation that the queaition 
would arise is if a third party environmental group challenges 
the sale. We do not want to waive a valid defense that may help 
the Foreet servioe defend a aale prepared pursuant to the 
settlement agreement that it believed complied with environmental 
laws. This is a defense that the current administration would 
not likely raise in subsequent litigation, but one which 
plain~iffs want to retain the right ~o raise in defense of 
release of the volume. We would prefer not to add the suggested 
language; however, it would be acoeptable if at ~he end of the 
second sentence, the following phrase was added "except in 
defense of a Sul~ by a third party ohallenging alternative 
timber." 

4. Stction B(2): The. Rescissions Act was emergency 
legislation enacted ~o provide timber purchaser!!! volume·that they 
could harvest. It is of no help to provide purchasers with 
volume subject to delay and reduction by !urther Forest Service 
action. If the replacement volume is prepared pursuant to 
environmental laws, we do not believe that it 1s a significant 
concession to agree that new standards will not be imposed on 
this volume. Such an agreement does nothing to prevent the 
Forest Service from imposing the new standards on new timber 
sales offered after the standards are adOpted. only it the 
s~andards are significant and adopted through the preparation of 
a final BIS should they be imposed. We want to add at ehe 
beginning of the sentence "the Forest Service intends that A and 
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add the phrase qsignificant standard and guidelines adopted by a 
final EIS amenciing a forest plan OJ:' regional guide." 

5. Section B(i}: please rewrite the seotion aD 
follows: "Alternative timber shall be in addition to ~he 
programmed volume for fiscal year 1997. The Forest Service will 
segregate alternative timber in all programming and budgeting 
documents, including annual work plans and will account for 
alternative volume separately from program volume in all 
planning, programming, and budgeting." 

6. Sectign ell) I This section does not engender 
confidence that there is a commitment to carry out the agreement 
and actually replace volume. This section only requires the 
Forest Service to -evaluate" the additional resources that are 
necessary. but an evaluation provides no timber to cut. The word 
"or" should read "and." In addition, add the following sentence: 
"The Forest Service will use its best efforts to provide 
resouroes and personnel necessary to comply with this Agreement." 
Without these changes or something Similar, the agreement is 
merely a vehicle to sweep the matter under the rug and ignore the 
issue. 

7. Segtion C(6): A dismissal with prejudice is 
unacceptable. However, we do believe there is some language that 
should be able to address both parties' concerns. If we seetle, 
we want the settlement implemented fully. If it is not, we want 
to be able to go back to court if the agency fails to perform. 
We suggest the following language: 

"NFRC will stipulate to a stay of the Court's 
July 2, 1996 Order on release of replacement 
volume until .:rune 1, 1'97. NFRC will dismiss 
with prejudice its claim that it is entitled 
to alternative ~olume under terms and 
conditions other than those specified here if 
all alternative volume is made available for 
harvest subject to the original contract 
terms by June 1, 1997. Nothing in this 
agreement shall be construed as being 
prejudicial to any contention or defense 
concerning any suspension imposed prior to 
the effective date of this Agreement, of any 
affected contracts such as those presently in 
litigation before the United States Court of 
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Federal Claims in Scott Timber y. United 
StateR, Civ. Noe. 94-784-C and ~g-204-C. The 
parties agree that as a condition to 
~eceiving alternative timber on a aale 
pursuant to the terms of this Agreement, that 
the holder of that sale muet agree that if 
the alternative timber for that sale is made 
available for harvest pursuant to the 
original terms of the contract by June 1, 
1997, it will waive any claim for damages for 
delay on that sale for the period from the 
effective date ot this Agreemenc until 
June 1, 1997." 

8. ARPeal. The agency has eliminated administrative 
appeals in the past for certain categories of timber sales and we 
do not believe it is an unreasonable request for a rule for an 
accelerated administrative appeal timeline, particularly when 1t 
is arguable that the identification of replacement volume iea 
"subsequent implementing action" that is not even subject to 
appeal under th~ existing appeal re~lations. The current appeal 
regulations at 36 C.F.R. § 217 prov1de a 4s-day period in which 
to file a notice of appeal and a lOO-day period in which to 
decide the appeal. We s~gge8t the following language: -The 
Forest Service will u~e i~s best efforts to decide an 
administrative aFpeal of any replacement volume within sixty 
days. II 

While we now have .rece1ved a cl.ar copy of 
Attachment 1, the list of timber sales, we have not received 
Attachment 2 nor have we received an explanation about who 
comprises the level 1 team. Please provide this information in 
~e5ponse to thie letter. 

Sincerely, 

McRae LLP 

SWH\.wlla7842 
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Scott Homgren 
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Attorneys at Law 
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Portland, OR 97204 

Mark C. Rutzick 
LeBoeuf, Lamb, Greene & MacRae, L.L.P. 
KOIN Center, Suite 1600 
222 S.W. Columbia 
Portland, OR 97201 

Dear Scott and Mark: 

OAAG ENRD tal 002/002 

U.S. Department of Justice 

Environment and Natural Resources Division 

Washington. D.C. 20530 

August 9, 1996 

We are extremely. concerned about the slow pace of the negotiation over the process 
of providing replacement timber. As you know, the Court has ordered us to complete the 
identification and release of replacement timber for sale units which meet the "known to be 
nesting" criteria within 60 days from its July 1996 Order. That deadline is fast approaching. 
Therefore, we would like to file a joint status report notifying the Court of these ongoing 
settlement negotiations so that we are not found out of compliance with the Court's Order. 
In the absence of a joint status report and some significant progress soon in concluding these 
negotiations, the Forest Service will move ahead to supply the Purchasers entitled to 
replacement timber with 1996 program timber. 

Sincerely, 

~J4 
Lois J. Schiffer . 
Assistant Attorney General 
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Elena Kagan, Jim Gilliland, Mike 
Gippert, Mark Gaede, Chris Nolan, Ted 
Boling, Michelle Gilbert, Dinah Bear 

Allison Rumsey 

August 5, 1996 

Please call me with any comments you may 
have. I can be reached at 202-514-0750. 

PLEASE NOTIFY SENDER IMMEDIATELY IF YOU HAVE ANY PROBLEMS 
RECEIVING THESE PAGES. 
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Dear Mark and Scott: 

Thank you for responding so promptly to our draft agreement 
of July 29, 1996. We have carefully considered your proposals 
and have revised the draft agreement accordingly. Many of your 
proposed changes are acceptable and have been incorporated into 
this next draft. However, in some instances we are Offering 
alternative language Or further clarification. We appear to be 
on the right track. 

We understand that you will not seek approval of the other 
purchasers until·we have a mutually-acceptable draft. That is 
fine. It is our understanding that you represent all 18 timber 
purchasers. If this is not the case, we would appreciate a list 
of the timber purchasers that you do represent. Furthermore, the 
united states will enter into this settlement only if we have the 
agreement of all 18 timber purchasers entitled to replacement 
timber. 

A revised draft of the settlement is attached. Below are 
our comments on the revised settlement. 

sections A(2) and (3). [What is the Forest servige's opinion 
about shortening these times?] To address unforeseen problems 
such as weather which prevents the performance of field work, we 
have added a sentence declaring that the parties can extend these 
dates by mutual agreement • 

section A(3) •. While we can include an approximate time by Which 
the replacement timber will be available, we cannot commit to a 
date certain. 

sections A(3) and (4). The sentence addressing the parties 
understanding of delays caused by appeal has been moved from A(3) 
to A(4). The discussion of appeals is more appropriate in the 
paragraph on Agreement because no appeal could occur until after 
there is a final decision. 

section A(4). Although the Forest Service will begin preparing 
the timber sale as expeditiously as possible, the Forest Service 
cannot begin field work and sale preparation when the parties 
have not agreed upon the replacement timber. 

we have not added your proposed language explicitly stating 
that a purchaser may seek assistance of the court if the 
purchaser and Forest Service are unable to reach agreement on 
replacement timber. The Forest Service is obligated to offer 
purchasers replacement timber of like kind and value, not to seek 
their approval. While the Forest service intends to work closely 
with purchasers to ensure that their needs are met, the Forest 
Service retains discretion to ulti~ately decide what replacement 
timber will be offered. [This is an important issue. We 
probably want to say that we will consult with the purchasers and 
not that we will seek their agreement. xr we can't reach an 
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aqreement on a particular offering of alternative timber, we want 
to ~e able to make our orrer ana then defena it as not ~eing 
arbitrary and capricious. If in this settlement we state that we 
will obtain their aqreement, then no matter how reasonable our 
ofrer of alternative timber, they can argue that we failed to 
meet the terms or the settlement.] 

Section B(~). This is a very important clause to us. We have 
deleted the original sentence and replaced it with your proposed 
language. In addition, we have added a sentenoe stating that 
"the purohasers agree not to challenge the Forest Service's 
intention to comply with all applicable laws, inCluding 
environmental laws." This olause, as written, should meet both 
our purposes. The purchasers do not endorse the applicability of 
all laws, including environmental laws but agree, for these 18 
replaoement timber sales, not to challenge the Forest Service's 
obligation to apply those laws. [DO we want to insist on this.] 

We are not clear what you mean by suggesting that once a 
contract for alternative timber is signed, no new discretionary 
standards and guidelines will be applied to the alternative 
timber and that alternative timber will not be subject to survey 
and management requirements taking effect in ~997. At this 
juncture, we do not agree to the inclusion of this clause. 
The application of discretionary standards and guidelines are 
standard olauses are at the heart of how the Forest Service 
ensures for the protection of the environment. Moreover, we 
believe that a waiver of the application of discretionary 
standards and guidelines will serve as a red flag to the 
environmentalist-intervenors. [There was some discussion that we 
could not waive these even if we wished to ao so. Is this 
correct'll· 

Section B(2). We have changed the term "President's Forest Plan" 
to "applicable Forest Plan." 

Section B(3). The Levell Team analysis is an internal forest 
service evaluation of whether the proposed timber sale will meet 
all environmental la~s. We agree to your language that the 
Forest Service "intends to seek." In addition, for clarity, we· 
have replaced the term "alternative volume" with "alternative 
timber sales." 

Section B(4). This is a very important clause for us as well. 
We cannot agree to your proposed language but have crafted new 
language that we hope will serve both our purposes. The clause 
now states: "All alternative timber under section 2001(k) (3) in 
any nationa1 forest shall not count against current allowable 
sale quantity." [Tbe pro~lem is that·they want US to commit to 
not reducinq the proqrammed volume on a national forest in order 
to supply the alternative till1l:ler from that forest. with the new 

2 
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language ~ have attempted to recast this as an accounting method 
and not a timber target. ~ weloome any suggestions here.] 

section B(5). We have added the words "upon aqreement"with the 
purchaser" to the beginning of the sentence. [Would you rather 
say "upon consultation with the purohaser.'" The purchasers will 
not like this. However, it would clarify that the Forest service 
has the obligation to offer replacement timber and that While the 
Forest SerVice is willing to consult with the purchasers, the 
final deoision as to what alternative timber to offer is the 
Forest service'S]. 

Section B(6). Deleted, as you requested. 

section C(1). The Forest Service will make every effort to 
ensure that there are sufficient resources to ensure that 
alternative timber is provided expeditiously, including seeking 
additional resources. However, in advance of knowing what its 
other statutory obligations are, including other reprogramming 
obligations, the Forest Service cannot commit to shift resources." 
The proposed language states that the Forest Service will mak~ 
every effort to ensure that the necessary resources are available 
by requesting transfer, reprogramming or supplemental 
appropriation. 

Section C(2). 

Section C(J). 
language that 
environlD.ental 

Deleted, as you requested. 

Renumbered as C(2). We have included your 
the Forest Service "intends to" consult with 
groups etc. 

section C(4). Renumbered as C(l). The Forest service agrees 
that it would be a waste of resources to abandon any sale too 
quickly and without evaluating the merits of any challenge 
brought against a sale. Therefore, we have changed the language 
to indicate that if a third party sues, the purchaser and the 
Forest Service will consult in order to determine whether to 
proceed with the current proposal or mOve on to a different 
proposal. Each determination will be made on a case by case 
basis. 

Sections C(S), C(6) and (7). Renumbered as C(4), C(5), and C(6). 
We want to settle this case or continue with litigation. 
However, this clause appears to keep both tracks open. Either we 
settle the case and dismiss it with prejudice or we continue 
litigating the outstanding issues. If we settle this action and 
dismiss the case, a purchaser is not ~ithout remedy if it 
believes that the Forest service has not acted in good faith in 
carrying out the terms of the agreement or if the purchaser does 
not like the alternative timber offered. However, we do not want 
to litigate every issue along the way. [The original offer to 
leave ~ontiDuing jurisdiction and to request dismissal with 

3 
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preju4ice was ours. But if the case is dismissed with prejudioe, 
what would the court have oontinuing jurisdiction of? we may 
want to alter our original. position.] 

Further, we object to any clause in which the purchasers 
retain the right tq raise the issue, in the context of any of 
these replacement sales, of whether environmental laws apply. We 
do not want to enter into a settlement only to have a key 
provision of the settlement later voided. 

Proposed Section C(7). The addition of this paragraph on 
recruising is fine. [Check with Forest Service]. 

Proposed Section C(8). You proposed the addition of a clause 
stating that liThe Forest service will adopt a rule requiring 
appeal decisions within 30 days of an administrative appeal." We 
have not included this clause as the Forest Service prefers not 
to create special processes for appeal. 

proposed section C(9). "Nothing in this agreement shall 
prejudice any claim or defense concerning the government's 
suspension of any affected timber contract including the claims 
presently raised in Scott Timber Co. v. united states, civ. No. 
94-784-C and 96-2040C (ct. Fed. Claims).11 

This proposed clause is unacceptable to us. We do not want 
to be in a situation where we provide replacement timber and are 
sued for a taking or partial taking on the same contract. 
Instead, we propose the following language: "This settlement 
constitutes a full and complete settlement of all claims arising 
under these contracts.1I [This gets us back to the earlier 
prOblem of continuing jurisdiction]. 

Finally, enclosed are Attachments 1 and 2. 

4 
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WarhingUlfl, D. C 2OS30 

Working Draft - Agreement regarding rep1acement timber 
Draft, 8/5/96 

AGREEMENT 

I4J 006/009 

Under Sec.2001(k) (3) of the Rescissions Act of 1995, the 
Forest Service must provide alternative timber for certain timber 
sales where threatened or endangered bird species are IIknown to 
be nesting. 1I Those sales ("Listed Sales ll ) are set forth in 
Attachment 1. 

By Amended Order of July 9, 1996, Judge Hogan has ordered 
the Forest Service to "identify and release II alternatiVe timber 
within 60 days ("JUly Order ll ). :In regard to the July Order, the 
Forest Service and NFRC on behalf of the purchasers of the Listed 
sales, agree: 

A. schedule and Approach for Alternative Timber 

1. Meeting period. Within 30 days after this Agreement is 
effective, the Forest Service contracting Offic~r for each Listed 
sale will meet with the Purchaser-Designated Representative to 
discuss the purchaser's interest and expectations as to 
assessment of volume, areas where alternative timber would be 
acceptable to purchaser, timing of alternative volume, and 
related ma.tters. 

2. Eyaluation period. Within ~.~ days after 'this 
Agreement is effective, the Forest Service will evaluate 
information provided during the Meeting period, available 
alternative timber, scheduling, and other information; will 
consult with the Level 1 teams; and based on that information and 
further informal consultation with purchasers, will develop a 
proposal for alternative timber for each purChaser of a Listed 
Sale. The proposals will seek to accommodate competing requests 
of different purchasers. The parties recognize that some 
flexibility by all parties is called for. By the end of the 
Evaluation Period, the Forest Service will report back to each 
purchaser of a Listed sale a tentative plan for alternative 
timber that can form the basis for negotiations over an agreement 

1 
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with that purchaser for alternative timber. The parties to a 
specific contract can extend these time limits by mutual 
agreement •. 

141 007/009 

3. 1'entati ve Agreement Period. Wi thin .a.&G ll.2 days after 
the effective date of this Agreement, the Forest service will 
negotiate with each purchaser of a Listed Sale on the basis of 
the plans developed durinq the· Evaluation Period to develop a 
Tentative Agreement regarding alternative timber. All parties 
wil1 work diligently and in good faith ~o reach a tentative 
agreement for each sale. ~e pareiee ~RdeFstaft~ ~B~ diffe~eftees 
ef vi~ eve~ aaeqeaey e€ al~e~native veleme aF e~e~ issaes may 
lead te a~~eale ~at eeQl~ ~elay eemple~ieR af a ~eBeaei~~ 
a~eemeat fe~ ~a~ieulaF sales, The parties to a specirio 
contract can extend these time limits by mutual agreement. 

4. Agreement Perio~ As soon as a tentative agreement is 
reached for a sale under Par. A.3 above, the Forest Service will 
begin the process of preparing the tentative agreement area for 
sale, including layinq out the sale (subject to weather and like 
seasonal constraints), NEPA compliance, and ESA consultation. 
The Forest Service will mOve expeditiOUSly to complete this 
preparation process for each sale, and enter into an agreement 
for alternative timber for the sale. The parties understand that 
differences of view over adequacy of alternative volume or other 
issues may lead to appealS that could de1ay completion or a 
tentative agreemept for partiqular sales. A typical schedule for 
such steps is Attachment 2 here. 

B. Conditions for Replacement Timber 

The following conditions apply to alternative timber the 
Forest service will provide under this Agreement: 

1. ~imbeF will eemply wiEft all laws, ifteltidin~ eftvi~eftme~al 
laws. The Forest service intepds that all a1ternative timber 
will be provided in compliance with all applicable laws, 
including envirOnmental laws. The purohasers agree pot to 
challenge the Forest Service's intention to comply with all 
applicable laws, inoludipq environmental laws. 

2. Timber will comply with Standards and Guidelines under 
the PFesi~e~'9 app1icable Forest Plan, as they may be modified, 
and any other Standards and Guideline issued by the Forest 
service or other Federal aqency. 

3. The Forest Service will eseein intends to seek agreement 
from Level 1 consultation teams as to alternative oeleme timber 
sales. 



08/05/96 15: 06 '5'202 514 0557 OAAG ENRD Ial 008/009 

4. 1rlteE'Aatoi-.. e 'tiee!' will be be¥saEi the lI~s~am .... slti\es far 
tofte year tofte timber is providea. Alternative timber under 
sectipn 2001(k) (3) in any na~ional forest shall not count against 
currant allowable sale quantity_ The Forest Service will list 
alternative volume as a separate line in annual work plans for 
the years 1997, 1998, and 1999, and will track alternative volume 
separately as part of the work plans for those years. ' 

5. Upon agreement pf the purchaser, AAlternative timber may 
be in a Forest other than that of the original purchase. 

6. ltl1;e~l'I:a"tive t:j:_e~ l\\Ust: se "an efilllal ... "Ol~e 81' 'timbe~, af 
li1Ee kinEi aha r.o:alae, whiea shall se en:lbjee4: toe 'te:Als s;i the 
ari~iBal eant!'aeto i ••• II (Reeeissians lieto, See. 2901 (le) (3) ) • 

C. Other terms 

1. To assure that alternative timber is provided 
expeditiously, the Forest service will evaluate what additional 
resources of personnel and ~oney are necessary, and will p~vide 
fer traflBFeF of rese1ilFees frs. eEbeE pFsjee'ts e~ areas 408 meet 
t;fte Beed, SF will re~est: adEiitoisaal reS81ilFeeS f~8. GMB request 
transfer. reprogramming or supplemental appropriation. where 
appropriate. 

2. To ~eliaee the pessibility 4:aat seieetoeEi alt:e~l'I:at~~ 
'timee!' sesames ~ae sabjeee sf le~al eaallen,e, 'the FeFest Se:t'Viee 
will Qse al~erftative eimber toaa~ has t:ae a~reval af ~~:el 1 
toeams, t:ft~ eempliea ,,"''tft all laws" aftel:that lBeets the 
P~ee"'deBtcs ~8~St PlaB ana at:ae~ applieasle s~al'l:darEis aftel 
'ifYiaeline&a 

~~ Also to reduce the possibility that selected alterative 
timber becomes the subject of legal challenge, once timber is the 
subject of a tentative agreement (Par. A. 3 above), the Forest 
Service ~ intends to consult with local environmental and 
local community groups about that alternative volume. 

~1. ;n the event that alternative timber is the subject of 
legal cha~lenge by a third part~, the Forest Service ~ 
immeaia~ely anter ifttoe fQr~fter fte~e~iaeions wi~ the p~~eftaseF af 
afty saeft Bale te detoermine and the purchaser shall consult to 
determipe whetber ~o progeed with ~hs proposed sale or whether 
volume acceptable to the purchaser and not likely to be 
challenged can promptly be made available instead. 

~~. The parties will file this Agreement with the District 
court; will jointly move the court to vacate the July order; and 
will request that the court retain continuing jurisdiction over 
the case of NFRe v. Glickman and Babbitt, No. 95-6244-HO and 95-
6267-HO, to help assure compliance with this agreement. 

3 
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6~. To further assure compliance with this Agreement, the 
Forest service will report to the part;es and the Court every 30 
days for the first 180 days after the effective date of this 
Agreement, and every 3 months thereafter, as to progress in 
providing alternative,timber. 

~6. NFRC will dismiss with prejudice its claim that it is 
entitled to alternative volume under terms and conditions other 
than those specified here. 

7. AD independent recruise of a sale shall occur upon 
purghaser's reqyest and purchaser's deposit of sufficient funds 
with the Forest Servige to pay an independent cruiser to recruise 
the original sale units. The Forest service will contract with 
an independent cruiser to recruise to the original cruising and 
quality standards. The result or the recruise will be binding on 
both parties and will be used to determine the amount or the 
volume to be subptituted. 

8. This settlement constitutes a full and complete 
settlement of all glaims arising under this contract. 

[signatures and effective date--date of last signature] 

4 
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Office of the Assistant Attomey General 

VIA FACSIMll..E AND U.S. MAIL 

Mark C. Rutzick 
leBoeuf, Lamb, Greene· & MacRae, L.L.P. 
KOIN Center, Suite 1600 
222 S.W. Columbia 
Portland, OR 97201 

Dear Mark: 

OAAG ENRD ~002/015 

U.S. Department of Justice 

Environment and Natural Resources Division 

Washing/on, D.C. 20530 

August 7, 1996 

Thank you for responding so promptly to our draft agreement of July 29, 1996. We 
have carefully considered your proposals and have revised the draft agreement accordingly. 
Many of your proposed changes are acceptable and have been incorporated into this next 
draft. However, in some instances we are offering alternative language or further 
clarification. We appear to be on the right track. 

We understand that yoil will not seek approval of the other purchasers until we have a 
mutually-acceptable draft. That is fme. It is our understanding that you represent all 18 
timber purchasers. If this is not the case, we would appreciate a list of the timber purchasers 
that you do represent. Furthermore, the United States will enter into this settlement only if 
we have the agreement of all 18 timber purchasers entitled to replacement timber. 

A revised draft of the settlement is attached. Below are our comments on the revised 
settlement. 

Sections A(2) and (3). We agree to shorten the time from 120 days to 90 days for the 
Evaluation and from 180 days to 120 days for the Tentative Agreement. To address 
unforeseen problems such as weather which prevents the performance of field work, we have 
added a sentence declaring that the parties can extend these dates by mutual agreement. 

Section A(3). While we can include an approximate time by which the replacement timber 
will be available, we cannot commit to a date certain. 

Sections A(3) and (4). The sentence addressing the parties understanding of delays caused 
by appeal has been moved from A(3) to A(4). The discussion of appeals is more appropriate 
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in the paragraph on Agreement because no appeal could occur until after there is a final 
decision. 

@003/015 __ 

Section A(4). Although the Forest ServiCe will begin preparing the timber sale as 
expeditiously as possible, the Forest Service cannot begin field work and sale preparation 
when the parties have not agreed upon the replacement timber. There should be some 
further discussion on this pomt so that we can better understand your concern and see if there 
is a pragmatic way to accomodate it. 

We have not added your proposed language explicitly stating that a purchaser may 
seek assistance of the court if the purchaser and Forest Service are unable to reach agreement 
on replacement timber. The Forest Service is obligated to offer purchasers replacement 
timber of like kind and value, not to seek their approval. While the Forest Service intends to 
work closely with purchasers to ensure that their needs are met, the Forest Service retains 
diScretion to ultimately decide what replacement timber will be offered. Moreover, the 
language is unnecessary as paragraphs C(4) and (5) state that the Court will keep jurisdiction 
to help ensure compliance with this settlement. 

Section B(l). This is a very important clause to us. We have deleted the original sentence 
and replaced it with your proposed language. In addition, we have added a sentence stating 
that "the purchasers agree not to challenge the Forest SerVice's determination to comply with 
all applicable laws, including environmental laws. " This clause, as written, should meet both 
our purposes. The purchasers do not endorse the applicability of all laws, including 
environmental laws but agree, for these replacement timber sales, not to challenge the Forest 
Service's determination to apply those ~aws. 

We are not clear what you mean by suggesting that once a contract for alternative 
timber is signed, no new discretionary standards and guidelines will be applied to the 
alternative timber and that alternative timber will not be subject to survey 8nd management 
requirements taking effect in 1997. At this juncture, we do not agree to the inclusion of this 
clause. The application of discretionary standards and guidelines are standard clauses are at 
the heart of how the Forest Service ensures for the protection of the environment. 
Moreover, we believe that a waiver of the application of discretionary standards and 
guidelines will serve as a red flag to the environmentalist-intervenors. 

Section B(2). We have changed the term "President's Forest Plan" to "applicable Forest 
Plan. " 

Section B(3). The Levell Team analysis is an interagency team that evaluates whether the 
proposed timber sale will meet all environmental laws. We agree to your language that the 
Forest Service "intends to seek." In addition, for clarity, we have replaced the term 
"alternative volume" with "alternative timber sales." We are working to see if one Forest 
Service official can be designated as responsible for the overall process. 
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Section B(4). This is a very important clause for us as well. We cannot agree to your 
proposed language and prefer to keep the language of the original draft. 

Section B(5). We have added the words "upon consultation with the purchaser" to the 
beginning of the sentence. 

Section B(6). Deleted, as you requested. 

IaJ 004/015 

Section C(l). The Forest Service will make every effort to ensure that there are sufficient 
resources to ensure that alternative timber is provided expeditiously, including seeking 
additional resources. However, in advance of knowing what its other statutory obligations 
will be, including other reprogramming obligations, the Forest Service cannot commit to shift 
resources. Moreover, the Forest Service's reprogramming responsibilities often include the 
need to obtain the approval of not only Administration entities, such as OMB, but also 
entities outside of the executive branch. The proposed language states that the Forest Service 
will make every effort to ensure that the necessary resources are available by requesting 
transfer, reprogramming or supplemental appropriation, if necessary . 

Section C(2). Deleted, as you requested. 

Section C(3). Renumbered as C(2). We have included your language that the Forest Service 
"intends to" consult with environmental groups etc. 

Section C(4). Renumbered as C(3). The Forest Service agrees that it would be a waste of 
resources to abandon any sale too quickly and without evaluating the merits of any challenge 
brought against a sale. Therefore, we have changed the language to indicate that if a third 
party sues, the purchaser and the Forest Service will consult in order to detennine whether to 
proceed with the current proposal or move on to a different proposal. Each detennination 
will be made on a case by case basis. 

Sections C(5), C(6) and (7). Renumbered as C(4), C(5), and C(6). We want to settle this 
case or continue with litigation. However, your proposed clause appears to keep both tracks . 
open. The language in this draft clarifies that the Purchasers claims are dismissed with 
prejudice and the Court keeps jurisdiction of the case for only for the purpose of helping 
assure compliance with this agreement. 

Further, we object to any clause in which the purchasers retain the right to raise the 
issue, in the context of any of these replacement sales, of whether environmental laws apply. 
We do not want to enter into a settlement only to have a key provision of the settlement later 
voided. 

Proposed Section C(7). The addition of this paragraph on recruising is fme. 
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Proposed Section C(8). You proposed the addition of a clause stating that "The Forest 
. Service will adopt a rule requiring appeal decisions within 30 days of an administrative 
appeal." While we do not understand your comment completely, we have not included this 
clause as the Forest Service prefers not to engage in further rulemaking. 

Proposed Section C(9). "Nothing in this agreement shall prejudice any claim or defense 
concerning the government's suspension of any affected timber contract including the claims 
presently raised in Scott Timber Co. y. United States, Civ. No. 94-784-C and 96-2040C (Ct. 
Fed. Claims)." This proposed clause is unacceptable to us. 

Finally, enclosed are Attachments 1 and 2. 

Sincerely, 

£(~. 
Assistant Attorney General 
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OjJIctJ of 1M Auintml AUOmey Geneml Wa.rhIngton. D. C. 2OSJO 

Working Draft - Agreement regarding replacement timber 
Draft, 8/7/96 

AGREEMENT 

____ --'41 006/015 

Under Sec.2001(k) (3) of the Rescissions Act of 1995, the 
Forest Service must provide alternative timber for certain timber 
sales where threatened or endangered bird species are "known to 
be nesting." Those sales ("Listed Sales") are set forth in 
Attachment 1. 

By Amended Order of July 9, 1996, Judge Hogan has ordered 
the Forest Service to "identify and release" alternative timber 
within 60 days ("July Order"). In regard to the July order, the 
Forest service and NFRC on behalf of the purchasers of the Listed 
Sales, agree: . 

A. Schedule and Approach for Alternative Timber 

1. Meeting period. Within 30 days after this Agreement is 
effective, the Forest Service Contracting Officer for each Listed 
Sale will meet with the Purchaser-Designated Representative to 
discuss the purchaser's interest and expectations as to 
assessment of volume, areas where alternative timber would be 
acceptable to purchaser, timing of alternative volume, and 
related matters. 

2. Evaluation period. Within ~ ~ days after this 
Agreement is effective, the Forest Service will evaluate 
information provided during the Meeting Period, available 
alternative timber, scheduling, and other information; will 
consult with the Level 1 teams; and based on that information and 
further informal conSUltation with purchasers, will develop a 
proposal for alternative timber for each purchaser of a Listed 
Sale. The proposals will seek to accommodate competing requests 
of different purchasers. The parties recognize that some 
flexibility by all parties is called for. By the end of the 
Evaluation Period, the Forest Service will report back to each 
purchaser of a Listed Sale a tentative plan for alternative 
timber that can form the basis for negotiations over an agreement 
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with that purchaser for alternative timber. The parties to a 
specific contract can extepd these time limits by mutual 
agreement. 

I4J 007/015 

3. Tentatiye Agreement Period. within ~ ~ days after 
the effective date of this Agreement, the Forest service will 
negotiate with each purchaser of a Listed Sale on the basis of 
the plans developed during the Evaluation Period to develop a 
Tentative Agreement regarding alternative timber. All parties 
will work diligently and in good faith to reach a tentative 
agreement for each sale. ~e parties anderstand taat differenses 
ef view ever ade~aey af alternative valame er etHer issaes may 
lead te appeals that esald delay eampletien af a tentative 
agreement far partiealar sales. The parties to a specific 
contract can extend these time limits by mutual agreement. 

4. Agreement Period. As soon as a tentative agreement is 
reached for a sale under Par. A.3 above, the Forest Service will 
begin the process of preparing the tentative agreement area for 
sale, including laying out the sale (subj~ct to weather and like 
seasonal constraints), NEPA compliance, and ESA conSUltation. 
The Forest Service will move expeditiously to complete this 
preparation process for each sale, and enter into an agreement 
for alternative timber for the sale. The parties understand that 
differences of view over adequacy of alternative volume or other 
issues may lead to appeals that could delay completion of a 
tentative agreement for particular sales. A typical schedule for 
such steps is Attachment 2 here. 

B. Conditions for Replacement Timber 

The following conditions apply to alternative timber the 
Forest service will provide under this Agreemerit: 

1. ~imBer will eemply with all laws, inelading eftVirenmental 
l~IB. The rorest service intends that all alternative timber 
will be provided in compliance with all applicable laws, 
including environmental laws. The purchasers agree not to 
challenge the Forest Service's determination to comply with all 
applicable laws. including environmental laws, 

2. Timber will comply with Standards and Guidelines under 
the President's applicable Forest Plan, as they may be modified, 
and any other Standards and Guideline issued by the Forest 
Service or other Federal agency. 

3. The Forest Service will ahtain intends to Beek agreement 
from Level 1 consultation teams as to alternative velame timber 
sales. 
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4. Alternative timber will be beyond the program volumes for 
the year the timber is provided. The Forest Service will list 
alternative volume as a separate line in annual work plans for 
the years 1997, 1998, and 1999, and will track alternative volume 
separately as part of the work plans for those years. 

5. After consulting with the purchaser. the Forest Seryice 
may offer AAlternative timber ~ may se ia a Forest other than 
that of the original purchase. 

6. A1te:E'aati .... e timee:E' mast se "aa eEJ1:la1 • .. e1ame ef tiee]!', ef 
1ilte ltiaEl aaEl ".'alae I waiea saall se s1:ll3j esti tie tie:E'ifts ef tiae 
e:E'igiaa1 eeM:E'aet •••• " (Reseiesieas Aet, See. 2991(lt) (3)). 

c. Other terms 

1. To assure that alternative timber is provided 
expedi tiously I the Forest Servic.e will evaluate wfta1;; it 
additional resources of personnel and money are necessary, aaEl ~ 
will p:E'e .... iEle fe:E' t:E'aasfer ef :E'eseal!'see f:E'em etae:E' p:E'ejeetis e:E' 
a:E'eas tie meeti tae aeeEl, e:E' will :E'eEJ1:lesti aElElitieaal :E'esea:E'ses f:E'em 
GMB request transfer. reproqr,mming or supplemental 
appropriation. where appropriate. 

2. ~e :E'eElaee tae pessibility isftat seleeteEl altel!'aati .... e 
timee:E' seeemes i:fte s1:ll3jest ef legal saa11eage, i:fte Fe]!'est Bel!'Viee 
will ase alte:E'aati .... e timse:E' that aas tiae app:E'e .... a1 sf Le .... el 1 
teams, that semplies with all laws, aaEl that meetis the 
P:E'esiEleat's Fe:E'esti P1aa aaEl etae:E' app1ieaele staaEla:E'Els aaEl 
lj1:liEle1iaes. 

~~ Also to reduce the possibility that selected alterative 
timber becomes the subject of legal challenge, once timber is the 
subject of a tentative agreement (Par. A. 3 abOVe), the Forest 
Service ~ intends to consult with local environmental and 
local community groups about that alternative volume. 

~A. ~n the event that alternative timber is the subject of 
legal challenge by a third party, the Forest Service ~ 
immeEliately eatie:E' iate fa:E'tae:E' aegstiiatieas wita i:fte pa:E'eftase:E' ef 
aay saea sale 'lse Elete~miae and the purchaser shall gonsult to 
detgrmine whether to progged with the proposed sale or whether 
volume acceptable to the purchaser and not likely to be 
challenged can promptly be made available instead. 

~~. The parties will file this Agreement with the District 
court; will jointly move the court to vacate the July Order; and 
will request that the court retain continuing jurisdiction over 
the case of NFRC y. Glickman and Babbitt, No. 95-6244-HO and 95-
6267-HO, to help assure compliance with this agreement. 
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~~. To further assure compliance with this Agreement, the 
Forest Service will report to the parties and the Court every 30 
days for the first 180 days after the effective date of this 
Agreement, and every 3 months thereafter, as to progress in 
providing alternative tim~er. 

~~. NFRC will dismiss with prejudice its claim that it is 
entitled to alternative volUme under terms and conditions other 
than those specified here. 

7. An independent recruise of a sale shall occur upon 
purchaser's request and purchaser's deposit of sufficient funds 
with the Forest Service to pay an independent gruiser to regruise 
the original sale units. The Fgrest servige will gontract with 
an independent gruiser to recruise to the original cruising and 
quality standards. The result of the regruise will be binding on 
both parties and will be used to determine the amount of the 
volume to be substituted. 

[signatures and effective date--date of last signature] 
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