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DRAFT

(Drafted prior to plaintiff’s
filing in Klamath casze)
ATTORNEY~-CLIENT

WORK - PRODUCT
PRIVILEGED/CONFIDENTIAL

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESQURCE COUNCIL,

Plaintiff,

Civil No. 95-6244-HOQ
{lead case)

Civil No. 95-6267-HO
(consolidated case)

V.

)

)

)

)

)

)

)
DAN GLICKMAN, in his capacity ) DEFENDANTS' MCTION
as Secretary of Agriculture, ) TO CLARIFY OR, IF
BRUCE BABBITT, in his capacity ) NECESSARY, MODIFY THE
as Secretary of the Interior, ) COURT'S INJUNCTION OF

: ) [IDENTIFY]

) TIMBER SALES; IN THE

) ALTERNATIVE, MOTION

g FOR LIMITED REMAND

)

)

Defendants,

OREGON NAT. RES.. COUNCIL, et al.,
Defendants-Intervenors

INTRODUCTION
The Secratary of Agriculture seeks a clarification and
review of this Court’s injunction(s], directing the award and

release of certain timber sales previcusly withdrawn from the

Forest Service’s timber program. NFRC e ., Order (date
of relevant order). The Order specifically regquires that the N
- { °"”Vé*“
Secretary release and |permit to betﬁaggég%é%][identify relevant sdeernk |
ey thas .

sales and location]. By this motion, we seek a ruling from the

Court that the Secretary of Agriculture is permitted to modify
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operation of the timber sales that were released pursuant to this
Court’s injunction, either through unilateral modification,
[suspension or termination.] This Court has jurisdiction to
entertain thias motion under the Court’s inherent authority to
enforce its own injunctions, or altermatively, under the
procaedure specified in Crateo, Inc. v. Intermark, Inc. , 536 F.24
862, B9 (9th Cir. 1976).

[%ecent events have prompted this motion] The Rescissions
Act, Section 2001(k) (1), provides for reinstatement of timber
sale "contracts" pursuant to the "originally advertised terms,
volumes and bid prices." The advertised terms incorporate the
terms of the contracts. The relevant sale contracts expressly
authorize modification, suspension and termination of the
contracts based on environmental harm. [%y an interim final rule
published on April 3, 1996, Attachment A hereto, the Secretary of
Agriculture has expanded the ability of the Forest Service to
provide substitute timber without engaging in competitive bidding
through modification of the subject contracts, so that the
purchasers of these sales can more readily be made whole now upon
contract modification and [suspension] than when this Court’s
injunction issued:] [However, for some sales [identify which
sales require termination, rather than modification; limited
application], it has now become clear that the only remaining
viable scolution is termination.)

As set forth in more detail below, defendants reguesgt that

the [relevant date] injunction requiring the Secretary to permit

___Roossezz
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the sales to be completed be clarified, or modified to the extent
necessary, to confirm the Forest Service’s ability to modify
contract operations go that the sales, to the extent they are not
already cut, will remain unharvested while gubgtitute timbexr is
made available to the contractor pursuant to the new interim
final rule. [Alternatively, dafendants seek a clarification, or
any necessary modification, of prior orders to confirm the
agency’s right to terminate [identify] contractes.]

If the Court determines that jurisdiction does not lie with
the district court to grant a clarification or modifjication of
the injunction, the Secretary respectfully moves, in the
alternative, for a limited remand to allow such clarification or
modification. Thus, pursuant te Crateo, Jnc. v. Intermark, Inc.,
536 F.2d 862, 869 (9th Cir. 1976), the Secretary formally asks
this Court whether it wishes to entertain or grant a postjudgment
motion. If the Court grants this motion in the alternative, the
Secretary would then file a meotion for a limited remand with the
Court of Appeals for the Ninth Circuit. See Jenkins v. Whittaker
Corp,.., 785 F.2ad 720, 722 n.2 {9th Cir. 1986).

Statement ocf the Case

Origin of Sales. Purguant to Section 318 of the Department
of the Interior and Related Agencies Appropriations Aet, 1980,
103 Stat. 74% ("éectiOn 318"), a number of timber sales were
proposed for [the Umpgua National Forest by the Forest Service in

1990; or possibly Siskiyou or Willamette]. Of particular
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importance here are [number] sales, named {list sales]. [Explain
why sales did not proceed as Section 218 sales,]

(Identify any ncn-318 sales and explain why they did not

proceed. ]
Incongistency of Sales with Pacific Northwegst Foregt Rlan.

In the years following the withdrawal of these saleg, the Forest
Service worked closely with the Bureau of Land Management to
addreseg the problems of the norcthern spotted owl and logging in
the Pacifie Northwest. During the period from 1993 through 1994,
much progress was made on reaching a solution to the years of
litigation and injunctions on the Pacifiec Northwest forests. The
Pacific Northwest Forest Plan provided a new landscape for both
protection of the old-growth habitat and sustainable timbex
harvests. It remains unclear whether these sales were considered
to be standing or harvested during the preparation of this Plan.
[Confirm re individual sales] The Forxest Service, however, had
assumed that these sales would not be released. [Confirm]

Under the Pacific Northwest Foregt Plan, these gales could
not go forward in their orxiginal foxm. The sales lie within Late
Successional Reserves and Key Watershedes [check location as to
identified sales], as those terms are defined in' the Pacific
Northwest Plan. See Declaration of XXX.

Late Successiohal Reserveg. A Late Successaional Reserve

("LSR") i& a land allocation for reserved lands that are to be
managed to protect and enhance conditions of late-successional

and old-growth related gpecies, including the northern spotted
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owl. Very limited timber harvesting 1s permitted in the LSRa,
mostly thinning, which is only permitted if it will positively
affect the reserve. h

Key Watersheds. A Key Watershed is part of a system of
large refugia comprising watergheds that are crucial to at-risk
fish specles and stocks and provide high quality water. Timber
harvest cannot occur in Key Watersheds without a watershed
analysis. No new roads are to be built in the unrovaded portion
of previously inventoried roadless areas. [Identify saleg’
location in key watexshed[s] and whether they have been a part of
any agquatic strategy review.]

To date, the Porest Service has not undertaken any review of
the timber sales for their compliance or non-compliance with the
Umpqua Forest Plan [or other Plan], as amended by the Pacific
Northwest Plan. |

[{describe individual sales]

The Rescissiong Act resyrrects these abandoned sales. In
July 1995, the Rescissions Act was signed inte law. Litigation
surrounding this statute began almost immediately after passage.
In the course of this litigation, the Federal District Court for
the District of Oregon isgsued an injunction directing the Forest
Service to release thege sales.

Procedural History. On September 13, 1995, this Court held
that Section 2001(k) applies to timber sales previously offered
or awarded in all national forests in Washington and Oregon and

BLM districts in western Oregon up to July 27, 1995. NFRC v.
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Glickman, No. 95-6244-HO (D. Or.). On October 17, 1995, the
Court entered an order which "compel;ed and directed" the
Sec¢ratary of Agriculture and the Secretary of the Interioxr, "to
award, release and permit to be completed in fiscal years 1985
and 1996, with no change in originally advertised termg, volumes,
and bid prices, all timber sale contracts offered oxr awarded
between October 1, 1990 and July 27, 1995, in any national forest
in Oregon and Washington or BLM digtrict in western Oregon,
except for sale units in which a threatened or endangered bird
species ie known to be nesting." The government has appealed the
district court’s ruling.

After these orders, thelForest Service proceeded to release
timber sales to previously identified high bidders. In one
category of sales, however, the high bidders were either
unwilling, unable or ungualified to take advantage of the renewed
offer of the timber sale. In another category of sales, courts
had previously issued injunctions preventing the award of the
sales, or the Forest Service had rejected bids, suspended, or
terminated sales as a result of earlier litigation. Fox both
categories, the Forest Service did not pursgsue the award or
release of timber sales and this was challenged in district
court.

At the game time, Pilchuk Audubon séciety filed a separate
complaint in this Court challenging the release of a number of
sales that had been enjoined, cancelled or withdrawn on a number

of grounds. [Explain how Pilchuk’s motion covered the sales
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currently at issue.]® They argued that such sales were no
longer offered within the meaning of Section 2001(k) {1), and, as
to certain of the challenged gales, it would violate the
geparation of powers principle to require them to proceed in the
face of an injunction or judicially-approved withdrawal.

Ry decision dated January 10, 1996, amended to address
typographical errors on January 17, 1996, the Court enjoined the
Secretary of Agriculture to "immediately award, release and
permit to be completed immediately all sales subject te Section
2001(k} (1) as devlared in this order."

Following this Court’s January 10 decigion, the Sacretary of
Agriculture sought a stay of the release of all the Section
2001 (k) (1) sales covered by the Court’s January 10, 1996
injunction whoge release the agency had contested. This stay
request was denied by the Court and similarly denied by the Ninth

Circuit.

1 Pilchuk’s ceomplaint alleged generally that cancelled
sales, or those that were no longer in the timber pipeline at the
time of passage of the Act, were not subject to the Act’s award
and release requirementg. While Pilchuk did not explicitly
identify all the sales it deemed subject to this claim, Pilchuk
did clearly contest the release of four sales canceled pursuant
to stipulated dismissalsg, First, Last, Boulder Krab and Elk Fork,
ag well as specific sales that had been enjoined or subject to
orders effectively preventing the sale from proceeding, Cowboy,
Nita, South Nita, Garden, Tip, Tiptop and Gaterson. The
[identify] sales at issue here appear to fall within Pilchuk’s
general complaint regarding cancelled sales. Accordingly, they
are subject to this Court’'s January 10, 1996 injunction.
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ARGUMENTS
Ih
THE INJUNCTION SHQULD RE }
CLARIFTED OR MODIFIED IF NECESSARY TO ALLOW

THE SECRETARY TO MODIFY AND SUSPEND
THE SUBJECT SALES

A. This Court Hag Authority to Clarify or, if Necessary, Modify
Its Injunction.

A district court retains full jurisdiction to define the
scope of an iﬁjunction igsued by the ¢ourt. See New York State
NOW v. Terry, 886 F.2d 1339, 1351 (2d Cir. 1988). In particular,
in cases such as this, where a motion for contempt has already
been filed against the United States by plaintiff Northwest
Foreat Resource Council earlier in this litigation, the seeking
of such clarification and definition is prudent and éhould bhe
allowed. The Ninth Circuit has clearly stated that a district
court does not lack jurisdiction to clarify its original
injunction and to supervise compliance., Meinhold v. U.S. D.O.D.,

34 F.3d 1469, 1480 n.14 (9th Cir. 19894), citing Hoffman v. Beer

Drivers Salesman‘s Local Union No. 888, 536 F.2d 1265, 1276 (Sth
Cir. 1976) (appeal from a supervisory order does not divest the
district court of jurisdiction to continue supervision and modify
order as necessary) .

B. The Secreta is Authorized to Modify and Suspend
Subject Sales and, In Lieu, Provide Subgtitute Timber.

Section 2001 (k) (1) limits applicability of environmental
statutes to contracts released thereunder by directing the

agencies to proceed "notwithstanding any other provision of law."
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However, in the game sentence, the statute requires the award of
"contracts" under "the originally advertised texrms . . . ." The
advertised terms, which incorporate the terms of the contracts,
and the contracts thehselves, are creatures of the National
Forest Management Act, 16 U.5.C. § 472a, Given the absence of an
explicit repeal, the contract terms are to be given effect to
avoid an inconsistency between laws. See In re The Glacier Bay,
944 F.2d 577, 581 (9th Cir. 1991) (finding phrase "notwithstanding
any other provision of law" ig not dispogitive where other laws
are included by reference). Indeed, as this court has
recognized, ' [algency regulations which oparate consistently with

2 Jan. 10 Order at

section 2001(k) (1) . . . remain in effect."”
21.

Here, application of those contract clauses authorizes the
Secretary unilaterally to medify, suspend or cancel the contracts
consistent with the Act.

1. The Contract Texrms Allow Modification
And Sugpension of the Contracts While Substitute Timber
Is Provided undex the New Interim Final Rule.

All sale contracts contaln contract provisions CT8.3 and
C6.01. [Confirm once sales are identified.] Provision QTE.3 -
CONTRACT MODIFICATION.- provideg, in relevant part:

Forest Service may make modifications in Timber
Specifications in BT2.0, Transportation Facilities in

BT5.0, or Operations in BT6.0, or in related Special
Provisions, to the extent that such changes are

2 In addition, rules of statutory construction require
that meaning be provided all terms of the statute, including
release of the contracts under "originally advertised terms."
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reasonably developed to implement Section 6 of the
Forest and Rangeland Renewable Resources Planning Act
of 1974, as amended and with land managemsnt plans,
developed or revised thereunder. Such modifications
shall be limited to requirements with which the
Purchaser can reasonably comply.

Thus, the Forest Service is authorized to modify sale
contracts to the extent necessary to comply with land management
plans and standards and guidelines. None of the subject sales
comply with the relevant Forest Plans or applicable standards and
guidelines. Here, the [relevant forest] Forest Plan([s] was[were]
amended to include the standards and guidelines of the Pacific
Northwest Forxest Plan. Proceeding with the [identify sales]
gales would violate several of these standards and guidelines.
First, the contemplated type of harvesting would otherwisze not be
permitted in a Late Successional Reserve. Second, this type of
harvesting would not be permitted in a watershed without a
watershed analysis. Road construction, such as that planned to
enable the sales to go forward, would also not be permitted.
[Confirm which points are applicable once gsales are identified.]

In light of publication of the new interim final rule, the
Foregt Service c¢an now proceed with modifications that will
permit the gale contracts to be complieted, consistent with the
intent of the Act. As explained, on April 3, 1996, the Forest
Service-published an interim final rule revising existing
regulations regarding noncompetitive sales of timber based on the
Secretary of Agriculture’s determination that extraordinaxry

conditions exist. See 61 Fed. Reg. 14618 (April 3, 1996),
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Interim Final Rule, Disposal of National Forest System Timber;
Modification of Timber Sale Contrxacts in Extracordinary
Condition®. The rule allows forest officers to implement
modifications to timber sale contracts awarded or releasad
pursuant to section 2001 (k), by substituting timbexr from ocutside
the sale area specified in the contract for timber within the
sale area, without advertisement.  Without this regulation, the
Forest Service was constrained by the competitive bidding
regquirement to 1bok within the sale contract area for substitute
timber in the event of any contract medification. Such timber
was generally unavailable. Thus, the Forest Service is now in a
position to provide substitute timber, necessary to make the
purchaser whole as a result of any contract modifications, while
ensuring that the contracts are permitted to be completed.®
[Confirmation regarding identification of forest officer

authorized to make such modifications and ability to do so here

3 Indeed, the agency hasg already successfully utilized
this regulation in reaching an agreement to implement mutual
modifications of the First and Last timber sales on the Umpgua
National Foreast. Unlike the remaining timber in the First and
Last sale units, which is in Late Successional Reserves, the
substitute harvest units are in matrix lands, as defined in the
Northwegt Forest Strategy, on the Tiller Ranger District. This
agreement, of course, deals with mutual modifications. However,
as explained above, the agency also has authority to unilaterally
modify the contracts, while agreement as to the location of the
substitute timber will continue to be mutual pursuant to the
interim final regulation. [NOTE: The interim £inal rule clearly
streasses that is provides authority to make "mutual
modifications." Accordingly, to make the above-stated argument,
we would have to argue that the rule actually intended mutual
agreement on the substitute timber, but was not reguired for the
decision to modify.]
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is required.

K+3

contract clauses discussed herein.]

In implementing any modifications, Provision C€6.01

specifically permits the Forest EService to interrupt a

purchaser’s operaticns to prevent environmental damage that

requires the contract modification. The provision provides:

C6.01 - INTERRUPTION OR DELAY OF OPERATIONS.
(6/90) Purchaser agrees to interrupt or delay
ocperations under this contract, in whole or
in part, upon the written request of
Contracting Officer:;

(a) To prevent serious environmental degrada-
tion or resource damage that may regquire
centract modification under C8.3 or texmina-
tion pursuant to C8,2;

(b) To comply with a court order, 1ssued by a
court of competent jurisdiction; or

(¢) Upon determination of the appropriate
Regional Forester, Foregt Service, that condi-
tions existing on this sale are the same as,
or nearly the same as, conditions existing on
sale (8) namedﬁin gsuch an order as described
in (). . . .

The provision continues:

Purchaser agrees that in event of interrup-
tion or delay of operations under this provi-
gion, that its sole and exclusive remedy
shall be (1) Contract Term Adjustment pursu-
ant to B8.21, or (2) when such an interrup-
tion or delay exceeds 30 days during Normal
Operating Seascn, Contract Term Adjustment
pursuant to B8.21, plus out-of-pocket
expenses incurred as a direct result of
interruption or delay of operations under
this proviasion. Out-of-pocket expenses do
not include lost profits, replacement cost of
timber, or any other anticipatory losses
suffered by Purchaser. Purchaser agrees to
provide receipts or other documentation to

(continued.

@o13/022

This applies to all actions to be taken undex the
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The Forest Service approved proviesion C6.01 for use natilon-
ally in Jupe 1990, during a time when environmental chéllenges to
Faderal timber gzales were becoming more common aﬁd suspensions of
sales for environmental reasons were becoming more frequent. In
fact, it appears that certain of these sales (identify] may have
been some of the first contracts to include the provision. The
clause represents the first time that a timber sale contract
provided for suspension of operations specifically to prevent
serious environmental degradation or resource damage that
requires contracﬁ modification under CT8.3 (provision C6.01l(a}),
or to comply with a court order (provision C6.01(b)).

Allowing these sales to proceed while the Forest Service
attempts implement any contract modifications by finding
substitute timber acceptable to the purchaser would result in
"serious environmental degradation or resource damage." [Descaribe
environmental problems of sales, once identlfied.] Thus, while
the Forest Service is seeking agreement of the purchaser on
substitute sales to be provided pursuant to the new interim final
rule, the Forest Service can request the operator te interrupt
operation. [Confirm who has authority and whether it would be
used.]

Finally, prior to the FWS’'g listing of the marbled murrelet

és a threatened specieg, tha United States District Court for tha

2{...continued)
the Contracting Officer which c¢learly lden-
tify and verify actual expenditures.

- 13 -
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Wegtern District of Washington issued a tempérary restraining
order prohibiting timber harvesting on all Federal timbexr sales
in possible marbled murrelet habitat, including [identify sale
areas] . Consequently, the Forest Servica pogsessed express
authority to suspend operations on the sale units pursuant to
Provision C6.01(b). [Note: This argument comflicts with
2001 (k) (2)’s explicit and sole exemption for withholding sales

where threatened or endangered bird zbecies are known to be

" [0
M-S et L\,\_,_l “_!w,{t;__ YWL\RQ

nesting.] " '
e giver gt T cledw Y Cen

[Note: There are gerious questions as to whether the
following contract provislion could be used as it draws its
authority Erom the ESA, which became ineffective (execept for
nesting determinations under k(2)), by reason of "notwithgtanding
any other provigion of law." The statute’s expliait exemption
for units upon which nesting determinations of threatened or
endangered speciegz have been made ¢uts agaimst relying on ESA
related concerns to cancel or suspend other sales.])

m e e Y W S s A e R ER B e — M o = Em = M o o e = e = — = e e e a mw mm BB S o — — v EE BB b e = — aw oam B e — — - o —

2. Contract Provision C6.25 Permits Unilateral
Modification or Canc¢ellation.

Provision C6.25 provides that:

Location of areas needing special measures
for protecticon of plants or animals listed as
threatened or endangered under the Endangered
Species Act of 1973 and R-S Sensitive Plant
and Animal Species List are shown on Sale
Area Map and identified on the ground. Mea-
sures needed to protect such areas have been
included elsewhere in this contract as

- 14 -
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stipulated in the List of Controlled Areas on
the Sale Area Map.

If protection measures prove inadequate, if
other such areas are discovered, or if new
Bpecies are listed on the Endangeread Species
List, Forest Service may either cancel under
C8.2 or unilaterally modify this contract to
provide additional protection regardless of
when such facte become known. Discovery of
guch areas by either party shall be promptly
reported to the other party.

Declaration of XX. See Janicki Logging Co. v. Bruce Mateer, 42
F.3d 561, 562 (9;@ Cir. 19984) ("Section C6.25 of the contract
expressly permitted the Forest Service to ‘either cancel’ or
'unilaterally modify [the]l contract’ in order to provide
additiconal protection for animals that were listed either as
threatened or endangered under the.Endangered Species Act, or as
sensitive by the Regional Forester.") (brackets in original).

The Foresﬁ Service has discretion to modify or cancel a
timber saie contract under this provision. If the Forest Service
chooses to cancel a contract, timber harvesting is brought to an
immediate end. In the alternative, if the Forest Service elects
to modify the contract, there are varjous options. The Forest
Service can modify the volume of timber available for a specific
contract. Or, the Forest Service can modify the term of the
¢contract, suspending operations pending determination of what
additional modifications, if any, are necessary to enable a sale
to go forward.

The Court’s analysis in Thomas Creek Lumber. & Yog Co. v.
United States, 32 Fed. Cl. 787 (1995), appeal pending, 9%-5080
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(Fed. Cir. filed June 5, 1995), 1is instructive. That case
involved a timber zale dispute between the Bureau of Land Manage-
ment (BLM) and a timber company concerning the BLM’s suspension
of twn BIM timber sale contracts in order to protect the northern
spotted owl. The Court described the BLM'e deliberative process
ag follows: -

[A] fter the initial suspension, the BLM
beging consultations with the FWS to assess
the extent to which continued harvesting
under the contract may affect the endangered
animal.| The purpose of the suspension is
therefore prophylactic -- suspension main-
tains the status quo until an appropriate
analysis can be made regarding the effect
that continued timber harvesting in the area
may have on the endangered animal.[ Plain-
tiff's proposed interpretation of Section 41x
would negate this prophylactic purpose. It
would permit timber harvesting to continue
until a new survey could be completed without
any consideration of the effect that such
continued harvesting would have on the endan-
gered animal previously identified on the
contract area. Continued harvesting under
such circumstances could potentially destroy
an endangered animal and/or its critical
habitat. This would seem precisely the type
of environmental harm that Section 41x was
intended to protect against.

32 Fed. Cl. at 790-91. This reasoning applies with equal force
to the present facts.

Here, [{ldentify the saleg] sales are in the [degcribe
location], home to [identify threatened or endangered] species,
[(Include 1f continues to remain relevant: First, the Oregon Coast
Coho Salmon, which was proposed fox listing as a threatened
species on July 25, 1995, is found there. 8Second, the Coastal

cutthroat trout (resident and sea-xrun) i2 found there and was

- 16 -
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proposed to be listed as éndangered on July 8, 1994, As sget
forth in the Declaration of XX, on April 14, 1995, the Regional
Forester gsent a lettexr to each Foresgt, including the Umpgua
National Forest, s$tating that any proposal to list a fish species
automatically entitles that species to R-5 sensitive species
listing.] Accordingly, ¢ontract clause C6.25, Protection of
habitat of endangered, threatened and sensitive species would

apply. Declaration of XX at .

[There im a reai queation whether the following section
which raises questions about termination should be included.
Terminating the contract might well be seen as contradicting the
terms of Section 2001(k). and as inconsistent with tha underlying |
rationale for implementing the interim final rule. It therefore I‘

could impact any argument regarding contract modification.)

3. Coptract Clause C8.2 Permits Termination Based on
Serious Environmental Degradation Or Ingcongigtency
With Land and Resource Management Plan.

Contract Clause (8.2, referred to in the previocusly
discussed contracts clauses, specifically provides for
termination of a contract. It providesg:

The Chief, Forest Service, by written notice,
may terminate this contract, in whole or in
part, (1) to comply with a court order,
regardless of whether this sale is named in
such an order, upon determination that the
order would be applicable to the conditions
existing on this sale; or (2) upon a
determination that the continuation of all or
part of this contract would:

- 17 =
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(a) cause serious environmental degradation
or resource damage;

{b) be significantly inconsistent with land
management plansg adopted or revised in
accordance with Section 6 of the Forest and
Rangeland Renewable Resources Planning Act of
1974, as amended;

{(c) cause serious damage to cultural
regources pursuant to C€6.24;

(d) jeopardize the continued existence of

Federally listed threatened and endangered

species or, cause unacceptable adverse

impacts on sensitive species, identified by

the appropriate Regional Forester.

Compensation for terminacion under this

proviaion shall be ¢alculated pursuant to

9.5, except; compensation for termination'

under (1) shall be calculated pursuant to

€9.51 when included@ in this contract and

compensation for termination under (2) (d)

gshall be calculated pursuant to C9.52 when

included in this contract.
Thus, for the reasons already set forth in C€6.01 and C6.25, the
contract termination provision authorizes the Forest Service to
terminate contracts for several reasons. In addition, Contract
Clause C8.2 provides an important, additional gxound for
termination,

Pursuant to C8.2(b), if a sale is "significantly
inconsistent with land management plans," termination can occur.
As explained above, these salesgs are not conaistent with the
applicable plans. (Identify and explain why these particular

sales require texmination, rather than medificatilon; any evidence

that all othexr avenues have been exhausted.] The standards and
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guidelines, therefore, direct that these sales should not go
forward based on their contract terms alone,

4. The Contract Languaga Survives the Rescission Act.

Tt is without dispute that a "statute which refers to a
subject generally adopts the law on the subject as of the time
the law is enacted." 2B Sutherland Stat Const § 51.08 (5th Ed.):

United States DOE v. OQhioc, 112 S. Ct. 1627 (1992); sSomermejer v.

District Director of Customs, 448 F.2d 1243 (9th: Cir. 1971). As
this Court has recognized, "Agency regulations which operate
congistently with sec¢tion 2001(k) (1) . . . remain in effect."”

NFRC v. Glickman, Order (Jan. 10, 1996), at p. 21. Thus, the

Court continued, the Forest Service may loock to "applicable
regulations" to determine contract issues, such as high bidders.
Id.

Morecover, in determining the scope of a statute, this Court

has made cleaxr that a "provision’s plain meaning should be

understood in the context of the entire statute." Id. (citing
Rufener Constr., Inc. v. Robertson, 53 F.3d 1064, 1066 (9th Cir.
1994)). Here, Section 2001 (k) {1)’s plain meaning ig that the

Secretary shall "permit to be completed" "contractas' pursuant to
their "originally adVErtiéed terms." Because contract terms
include the right to modify, suspend oxr terminate, the
subsection’s simultaneous reference to hoth the advertised terms,
including the contract terms, and the completion of contracts,
must be recondiled. {[It can be argued that the statute requlres

the Secretaries to act to resolve contract issues by releasing

- 19 -



04/12/98  16:18 G [do21/022

thé contracts, but that 1t does not prohibit contract
"completion" through exercise of the termination clause and
payment of damages as provided in the contract. Under this
constructlion, section 2001 (k) only requires resolving the fate of
the contracts one way or another, and protects the Secretaries’
exercise of contract authority from challenge under other laws.]
At the very least, the statute is ambiguous, and the agencies’
inferpretation is entitléd to deference. See Chevion v. Natural.
Resqurces Defense Council, 467 U.S. 837 (1984).

For all the above-sgtated reasons, clarification or, if
necegsary, modification of the [relevant datel Order and
Injunction is warranted.

IT.
ALTERNATIVELY, THE ISSUES
DISCUSSED ABOVE
WARRANT THE COURT'’S AGREEMENT TO ENTERTAIN
OR GRANT A POSTJUDGMENT MOTION.

If the Court determines that jurisdiction over this matter-
ig vested solely with the Ninth Cirecuit at this time to modify ox
clarify the [relevant date] injunction, the Secretary requests

that this Court consider a motion pursuant to Cratee, Inc. V.

Intermark, Inc., 536 F.2d4 862, 869 (9th Cir. 197e¢).

Pursuant to the Ninth Circuit’s instructions in that case, a
party seeking relief from a district court'’s order, at the same
time the order is on appeal, mast follow a apecific procedure.
First, the mattexr must be presented to the district court for a

decigsion ag to whether or not the district court would entertain
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or grant the motion seeking to alter or modify the order.
Second, if the district ¢ourt indicates that it would entextain
or grant a motion, the moving party can then move forward and
regquest the appellate court for a remand. 8See Crateo, Inc., Vv.

Intermark, Inc., 536 F.2d 862, B69 (9th Cir. 1976) (from which

came the term "Crateo indication”, meahing the district court’s
indication of whether or not it wishes to entextain or grant a
postjudgment motion) .

For all the reasons already set forth in support of
modification of the injunction, a determination to entertain or
grant the modification request is proper. Thus, a Crateo
determination is.warranted.

Conclusion

A newly-promulgated interim final rule and resurrected
contract clauses provide this Court with new arguments involving
important old growth timber Eales.. These providé the foundation
to allow the Court to clarify or, to the extent deemed necessary,
modify the [relevant date] Order so that the agency may proceed
with contract modification and suspension that will result in the
provision of substitute timber for the subject sales, [or in a
few unigque cases, termination.] Alternatively, this information
and new 1lassues provide the Court with enough evidence to allow
the Court to find that either it will entertain or grant a motion
to modify.

Dated:
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701 High Street
Eugene, OCregocn
Telephone: {541)

97401
465-6771

LOIS J. SCHIFFER

Assistant Attorney General
PETER D. COPPELMAN
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ELLEN M. ATHAS

U.S. Department of Justice

Environment and Natural Resources Division

General Litigation Section
P.O. Box 663

Washington, D.C. 20044-0663
Telephone: ({(202) 305-0451

IN THE UNITED STATES3 DISTRICT COURT
FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESCURCE COUNCIL,

Plaintiff,

V.

DAN GLICKMAN, in his capacity
as Secretary of Agriculture,
BRUCE BABBITT, in his capacity
ags Secretary of the Interior,

Defendants,

OREGON NAT. RES. COUNCIL, et al.,
Defendants-Intervenors

INTRODUCTION

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Civil No. 95-6244-HOQ
{lead case)
Civil No. 95-6267-HO

{consolidated case)

DEFENDANTS’ MOTION

TC CLARIFY OR MODIFY
INJUNCTION RE FIRST

AND LAST TIMBER SALES

OR, IN THE ALTERNATIVE,
MOTION FOR LIMITED REMAND

The Secretary of Agriculture seeks a clarification and

review of this Court’s injunction, requiring the award and

release of two timber sales withdrawn from the timber program in
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1990. NFRC v. Glickman, Order (Jan. 10, 1996).. The Order
spécifically requires that the Secretary release and permit to be
harvested two sales on the Umpqua National Forest, named First
and Last. By this motion, we seek a ruling from the Court that
the Secretary of Agriculture be permitted to suspend or cancel
operation of the First and Last timber sales that were released
pursuant to this Court’s injunction on March 20, 1996. This
court has jurisdiction to entertain this motion under the Court’s
inherent authority to enforce its own injunctions, or
alternatively, under the procedure specified in Crateo, Inc., v,
Intermark, Inc. , 536 F.2d 862, 86% (9th Cir. 1976).

Since the January 10; 1996 injunction was entered,
implications of environmental harm have increased and
conslderations of public safety have been raised regarding the
First and Last sales. Moreover, the Rescissions Act, Section
2001(k) (1), provides for reinstatement of timber sale contracts
pursuant to the terms and conditions set out in 1990. The First
and Last contractg, by their original terms, allow for suspension
and modification of the contracts based on envircnmental harm.

In addition, Section 2001 (k) (3) provides additicnal authority for

this request in that it allows the Secretary not to proceed with

a sale "for any reason" -- which would include public safety
reasons -- and then offer replacemsnt timber. Finally, by an
interim final rule issued on . Attachment A hereto, the

Secretary of Agriculture has expanded the availability of

replacement timber sales, so that the purchaser of First and Last

J50/10d L1168 L0t 203& vr:el 96/80/v0



i| can more readily be made whole now than when this Court’s
2| injunction igoued.
3 Ag get forth in more detail below, we request that the
4] January 10, 1996 injunction requiring the Secretary to permit the
S| First and Last salea to be completed be clarified to allow these
6| sales, to the extent they are not already'cut} to be left
7| unharvested while replacement timber is made available to the
8| contractor of those two sales. If the Court determines that
9( Jurisdiction does not lie with the district court to grant a
10f elarification or modification of the injunction, the Secretary
11| respectfully moves, in the alternative, for a limited remand to
12 allow such clarification or modification. Thus, pursuant to
13| Crateo, Inc. v. Intermark, Inc., 536 F.2d 862, 869 (9th Cir.
14 1976), the Secretary formally asks this Court whether it wishes
15| to entertain or grant a postjudgment motion. If the Court grants
16} this motion in the alternative, indicating a willingness to
17| entertain or grant the postjudgment motion, the Secretary would
18| then file a motion for a limited remand with the Court of Appeals

19| for the Ninth Circuit. See Jenking v, Whittakeyx Corp.,, 785 F.2d
20| 720, 722 n.2 (9th Cir. 1986}.

21 Statement of the Case
22 Origin of First and Last Salea. Pursuant to Section 318 of

23| the Department of the Interior and Related Agencies
24 || Appropriations Act, 1990, 103 Stat. 745 {(“Section 318"), a number
25| of timber sales were proposed for :the Umpqua National Forest by

26| the Forest Service in 1990. Of particular importance here are
277

28
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1] four sales, named (1) Nita; (2) South Nita; (3) First; and {(4)

2l Last.* In 1990, Seattle Audubon Scciety challenged these sales

3] as violating the terms of Section 318 and sought to have the

4| sales enjoined. The first two sales -- Nita and South Nita --

5| were litigated, and the court granted summary judgment in favor

6| of the plaintiffs and enjoined the Forest Service from proceeding

71 with those two sales. The First and Last sales, at issue here,

8| were not litigated.

9 The First and Last sale challenges were recognized by the
io Forest Service as being "an identical matter" to the issues

11| raised in Nita and South Nita. See Defendants’ Memorandum in

12| Responge to SAS‘’s Motion for Summary Judgment and Permanent

13 'Injunction in re First Timber Sale (10/30/90) (Dkt. #670), p. 2.
14| Therefore, following the adverse ruling on Nita and South Nita,
15} the First and Last sales were withdrawn by the Forest Service.
16| When the Forest Service advised the Court that the sales would
17| not be reoffered as part of the Section 318 timber sale program,
18| the Court struck the pending motions for summary judgment and
19| injunctive relief as moot. Minute Order (10/16/90) {(Dkt. #675).
20| Thus, for all the parties, including the Forest Service, these
21| sales could not and would not ever go forward.
22 Incongigtency of Sales with Pacific Northwest Foregt Plan,
23] In the years following the withdrawal of these sales, the Forest

24| Service worked closely with the Bureau of Land Management to

25
1 One other sale, entitled Cowboy, was also part of the

26 | timber sales sought to be released under Section 318. That sale,
27| Nita and South Nita are not part of the Court’s injunction.
28
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1] address the problems of the northern spotted owl and leogging in
2)] the Pacific Northwest. During the period from 1993 through 1994,
3| much progress was made on reaching a solution to the years of
4] litigation and injunctions on the Pacific Northwest forests. The
5| Pacific Northwest Forest Plan provided a new landscape for both
6| protection of the old-growth habitat and sustainable timber
7 harvests. It remains unclear whe;her these two sales were
8¢ considered to be'standing.or harvested during the preparation of
9f this Plan. The Forest Servicé, however, had assumed that these
10| sales would not be released.
11 Under the Pacific Northwest Forest Plan, the First and Last
121 sales could not go forward in their original form. Both sales
12| lie within Late Succegsional Reserveg and Key Watersheds, as
14| those terma arxe defined in the Pacific Northwest Plan. See

15| Declaration of Claude C. McLean.

16 Late Succegsional Regerves. A Late Successional Reserve
17 {"LLSR") is a land allocation for r=served lands that are to be

18| managed to protect and enhance conditions of late-successional

19| and old—growth related species, including the northern spotted

20] owl. Very limited timber harvesting is permitted in the LSRs,

21| mostly thinning, which is only permitted if it will positively

22| affect the reserve.

23 Key Watersheds., A Key Watershed is part of a sgystem of

24| large refugia comprising watersheds that are crucial to at-risk
25| fish species and stocks and provide high quality water. Timber

26| harvest cannot occur in Key Watersheds without a watershed
27

28
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analysis. No new roads are to be built in the unroaded portion
of previously inventoried roadless areas.

The First and Last sales lie within the South Umpqua Key
Watershed and have never been part of any agquatic strategy
review. To date, the Forest Servirce has not undertaken any
review of the First and Last timber sales for their compliance or
non-compliance with the Umpqua Foreast Planf as amended by the
Pacific Northwest Plan.

- The Firxst Timber Sale. This sale is located on the Tiller
Ranger District of the Umpqua National Forest, within the Boulder
Creek drainage of the South Umpgqua Watershed. The sale is
comprised of five cutting units, 1.9 miles of road construction,
and 1.2 miles of road reconstructiom. The timber to be harvested
is predominantly Douglas-fir, sugar pine, western hemlock, white
fir and incense cedar. Four of the five cutting units are to be
harvested by the clearcut method, leaving no residual standing
trees. One unit is to be harvested by the shelterwood method,
whereby less than ten trees per acre will remain standing for
seed source and shelter.

The Last Timber Sale. This sale is also located on the
Tiller Ranger Digtrict of the Umpgua National Forest within the
Boulder Creek drainage of the Southh Umpqua Watershed. This sale
is comprised of seven cutting units, and 1.2 miles of road
construction. The timber to be harvested is predominantly

Douglas-fir, sugar pine, western hemlock, white fir, and incense

ososrod 1168 LOE 20D Ly:gt 96/¢0/%0



1| cedar. Six of the seven units are to be clearcut. oﬁe unic is
" 2| to be harvested by the shelterwcod method.

3 The Rescissgiones Act resurrects these abandoned gales. In
4 July, 1995, the Rescissions Act was signed into law. Litigation
5| surrounding this statute began almost immediately after passage.
6| In the course of this litigation, the Federal District Court for
71 the District of Oregon issued an injunction directing the Forest
8| Service to release the First and Last sales.

9 Procedural Higtory., On September 13, 1995, this Court held

10| that Section 2001 (k) applies to tiwmber sales previously offered
11| or awarded in all national forests in Washington and Oregon and
12|} BLM districts in western Oregon up to July 27, 1995. NFRC v.

13| Glickman, No. 95-6244-HO (D. Or.). On Octcber 17, 1995, the

14| Court entered an order which "compelled and directed” the

15| Secretary of Agriculture and the Secretary cf the Interiocr, "to
16| award, release and permit to bhe completed in figscal years 1995

17| and 1996, with no change in originally advertised terms, volumes,
18| and bid prices, all timber sale contracts offered or awarded

19| between October 1, 1990 and July 27, 1995, in any national forest
20y in Oregon and Washington or BLM district in western Oregon,

21| except for sale units in which arthreatened or endangered bird

22} species is known to be nesting." The government has appealed the
23| district court’s ruling.

24 After these orders, the Forest Service proceeded to release
25fF timber sales to previously identified high bidders. In one

26| category of sales, however, the high bidders were either
27

28
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unwilling, unable or ungqualified to take advantage of the renewed
offer of the timber sale. In another category of sales, courts
had previously issues injunctions preventing the award of the
sales, or the Forest Service had rsjected bids, suspended, or
ﬁerminated sales as a result of earlier litigation. For both
categories, the Forest Service did not pursue the award or
release of timber sales and this was challenged in district
court.

At the same time, Pilchuk Audubon Society, challgnged the
release of First and Last before this Court on a number of
grounds, including that they were withdrawn as sales, and thereby
cancelled. Thus, they argued that they were no longer offered
within the meaning of Section 2001(k) (1), and, even if they were,
it would violate the separation of powers principle to require
them to proceed in the face of the judicially-approved
withdrawal.

By decision dated January 10, 1996, amended to address
typographical errors on January 17, 1996, the Court enjoined the
Secretary of Agriculture to award, release and permit to be
completed immediately, all timber sales that were subject to

Section 2001 (k) (1), including the First and Last sales.? After

2

At that time, the Secretary put forth no opposition to
the release of First and Last. This was based on a distinction
between those two sales and other sales, including Nita and South
Nita. In the latter category, the sales had been enjoined from
going forward by other courts in 1390. First and Last, however,
having been withdrawn, never were enjoined. Thus, based on that
distinction, the Secretary had not opposed their release. Since
that time, however, new information, as set forth in this

(continued...)
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~ 1] this Court issued its January 10 Order, Pilchuk Audubon Society

2] then moved to reinstate their injunction under Section 318 before
3| the District Court for the Western District of Washington. This
4 motion wags also denied. |
5 Following this Court’s January 10 decision regarding the
6| First and Last sales, the Secretary of Agriculture sought a stay
7] of the release of all the Section 2001 (k) (1) sales covered by the
8| Court’s January 10, 1996 injunction. This stay request was
9| denied by the Court and similarly denied by the Ninth_circuit.3
10§ The Forest Service released the Firast and Last sales to the
11| purchaser on March 20, 1996, and the purchaser has started to cut

12| the sales.

13 Recent Develjopmentg
14 Since the Court’s order te allow the First and Last sales to

15 go forward, much has happened. First, the extent of damage to a
16| key watershed has become more recognized. Second, a large

17| segment of the public has become B0 outraged about these

18
*(...continued)

19| pleading, has altered the Secretary’s position to one now
actively seeking to allow the First and Last sales to go

20| unharvested, while replacement timber 'is provided to the sales’
contractor. HNow that replacement timber is a possible option,
21| this argument is appropriate.

22 3 Pricoxr to the release of PFirst and Last, however, the

Forest Service scought to negotiate and modify the terms of the

23 contract with the sales purchaser. Thus, on March 8, 1996, an

agreement to negotiate to seek a settlement by exploring

24| alternative sales was reached., Pursuant to that agreement, the

purchaser agreed to do no harvesting until March 20. At that

25| time, if no settlement on alternative timber had been reached,
the purchaser would proceed. Unfortunately, no settlement was

26| reached.

27
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1] environmentally unsound sales, that protesters are seeking to
2] stop the logging through demonstrations, as well as civil
3| disobedience. Third, the Forest Service has promulgated a new
4| interim final rule, which allows the Forest Service to make
5 replacement timber available outside the competitive bidding

6| context so that far more timber is now available as replacement
l7 timber.

8 In addition, the Secretary has authority to suspend or

9| ¢ancel these contracts. Contract provisiona for the Firat and
10} Last gales that were resurrected by Section 2001 (k} (1) permit

11| suspension and modification of thosze sales when such sales would
12| result in environmental harm. Alsc, Section 2001 (k) (3) allows
13§ for the offering of replacement timber after a sale cannot go
14| forward "for any feason."
15 Because of this new information and the risk posed to

l6 | loggers, demonstrators and Forest Service employees alike, and
17| new legal provigions expanding available replacement timber, the
18| United States respectfully requests a clarification of the
19| January 10, 1996 injunction to allew for the protection of the
20| old-growth stands and all trees still remaining within the
21| boundaries of the First and Last sale areas. Alternatively, the
22| United States requests that this Court indiéate its willingness
23| to entertain or grant a modification to the injunction under the
24| Crateo procedures specified above, so that the Secretary may seek
25| a-limited remand from the Ninth Circuit regarding such a
26| postjudgment motion. |

27
28
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2 ARGUMENTS
3 I.
4 THE INJUNCTION SHOULD BE.
CLARIFIED OR MODIFIED TO ALLOW

5 THE SECRETARY TO SUSPEND

THE FIRST AND LAST SALES
6

A. This Court Has Authority to Clarjify or Modify Its

7 Injunction.
8 A district court retains full jurisdiction to define the

91 scope of an injunction issued by the court. See New York State
10| NOW v. Terry, 886 F.2d 1339, 1351 (2d Cir. 1989). 1In particular,
11| in cases such as this, where a moticon for contempt hasg already
12| been filed against the United States by plaintiff Northwest

13| Forest Resource Council earlier in this litigation, the seeking
14| of such clarification and definition is prudent and should be

15| allowed. The Ninth Cirecuit has clezarly stated that a district

16| court does not lack jurisdiction to clarify its original

17| injunction and to supervise compliance. Meinhold v. U.8, D.0.D.,
18| 34 F.3d 1469, 1480 n.14 (9th Cir. 1994), giting Hoffman v. Beer

19| Drivers Salesman‘s Local Union No. 888, 536 F.2d 1265, 1276 (9Lh

20| Cir. 1976) (appeal from a supervisory order does not divest the
21| district court of jurisdiction to continue supervision and modify

22| order as necessary).

23| B. he reta ig Authori 2_Suspend the First and last
Sales and, In Lieu, Provide Replacement Timber.
24 ' '
Section 2001(k) (1) requires that the terms and conditions
25
set forth in the original contract are applicable to the former
26

27| Section 318 sales. However, Section 2001(k) (1) also limits
28

- 11 -

210 asu0/1rod LI6E L0t 2028 0s:gl g6/¢0/v0



v @ g O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

27
28

L0

application of statutes to those contract terms by commencing

with "Notwithstanding any other law." Thus, a contract clause

based upon another law could not be acted upon pursuant to

Section 2001(k){1). However, by reference to original contract

terms, Section 2001 (k) (1) contemplates that all contract clauses

that do not invoke a statute outsicde the contract authority

remain valid. Here, application of these contract clauses

authorizes the Secretary unilaterally to modify or suapend the

contracts.

1. Contract Provision C6.25 Permits Unilateral
Modification or Suspension.

Provision C6.25 provides that:

Location of areas needing special measures
for protection of plantas or animals listed as
threatened or endangered under the Endangered
Species Act of 1973 and R-5 Sensitive Plant
and Animal Species List are shown on Sale
Area Map and identified on the ground. Mea-
sures needed to protect such areas have been
included elsewhere in this contract as
stipulated in the List of Controlled Areas on
the Sale Area Map.

If protection measures prove inadequate, if
other such areas are discovered, or if new
species are listed on the Endangered Species
Lis Forest Service may either cancel under

1 or unilaterally modify this contract to

' préovide additional protection regardless of
when such facts become known. Discovery of
such areas by either party shall be promptly
reported to the other party.

Declaration of XX. See Japicki Logging Co., v, Bruce Mateer, 42

F.3d4 561, 562 (9th Cir. 1994} ("Section C6.25 of the contract

expressly permitted the Forest Service to ’‘either cancel’ or

‘unilaterally modify [the] contract’ in order to provide
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additional protection for animals that were listed either as
threatened orf endangered under the Endangered Speciles Act, or as

sensitive by|the Regional Forester.") {(brackets in original).

The Forest Service has discretion to cancel or modify a
timber sale ¢ontract under this provision. If the Forest Service
chooses to cgncel a contract, timber harvesting is brought to an
immediate end. 1In the alternative, if the Forest Service elects
to modify the contract, there are various options. The Forest
Service can modify the volume of timber available for a specific
contract. Or, the Forest Service can modify the term of the
contract, sugpending operations pending determination of what
additional me¢difications, if any, are necessary to enablé-a sale

t’s ‘analysis in Thomas Creek Lumber & Log Co. V.

: 32 Fed. Cl. 787 (1995), appeal pending, 95-5080¢
(Fed. Cir. filed June 5, 1995), is instructive. That case |
involved a timber sale dispute between the Bureau of Land Manage-
ment (BLM) and a timber company concerning the BLM’s suspension
of two BLM timber sale contracts in order toc protect the northern
spotted owl. | The Court described the BLM’s deliberative process
as follows:

[Alfter the initial suspension, the BLM
begins consultations with the FWS to. assess
the extent to which continued harvesting
under the contract may affect the endangered
animal. 'The purpose of the suspension is
therefore prophylactic -- suspension main-
tains the status guo until an appropriate
analysis can be made regarding the effect
that continued timber harvesting in the area
may have on the endanger=sd animal. Plain-

- 13 -
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tiff's proposed interpretation of Section 41x

would negate this prophylactic purpose. It

would permit timber harvesting to continue

until a new survey could be completed without

any consideration of the effect that such

continued harvesting would have on the endan-

gered animal previously identified on the

contract area. Continued harvesting under

such circumstances could potentially destroy

an endangered animal and/or its critical

habitat. This would seem precigely the type

of environmental harm that Section 41x was

intended to protect against.
32 Fed. Cl. at 790-3%1. This reasoning applies with equal force
to the present facts where suspension of Scott’s 11 timber sales
was necessary to prevent harm to the habitat of a newly listed,
threatened species -- the marbled rnurrelet.

Here, First and Last sales are in the South Umpqua River
Sub-Basin, home to two sensitive species. First, the Oregon
Coast Coho Salmon, which was proposed for listing as a threatened
species on July 25, 1995, is found there. Second, the Coastal
cutthroat trout (resident and sea-run) ig found there and was
proposed to be listed as endangered on July 8, 1894. As set
forth in the Declaration of XX, on April 14, 1995, the Regicnal
Forester sent a letter to each Forest, including the Umpgqua

National Forest, stating that any proposal to list a fish species

~automatically entitles that species to R-5 sensitive species

listing. Accordingly, contract clause Cé6.25, Protection of
habitat of endangered, threatened and sensgitive species would

apply. Declaration of XX at

2. Contyxact Provigion C6.01 Allowg Suspengion,
Modification or Termination to Protect the Environment.

J50/104 116t L0 2028 (4R34 96/€0/v0



1 Both First and Last contracts contain provision C6.01.
2} Provision C6.01 specifically permits the Forest Service to
3] interrupt a purchasgser’s coperations in order to protect the
4| environment. The'provision provides:
5 C6.01 - INTERRUPTION OR DELAY OF OPERATIONS.
(6/90) Purchaser agrees .o interrupt or delay
6 operations under this contract, in whole or
in part, upon the written request of
7 Contracting Officer:
8 (a) To prevent serious environmental degrada-
tion or resource damage that may require
"9 contract modification under- C8.3 or termina-
tion pursuant to C8.2;
10
(b) To comply with a court order, issued by a
11 court of competent jurisdiction; or
12 (¢) Upon determination of the appropriate
Regional Foreaster, Forestr Service, that condi-
13 tiong existing on this sale are the same as,
or nearly the same as, conditions exiesting on
14 sale(s) named in such an order as described
in (b).
1%
Purchaser agrees that in event of interrup-
16 tion or delay of operations under this provi-
sion, that its sole and =xclusive remedy
17 shall be (1) Contract Term Adjustment pursu-
ant to B8.21, or (2} when such an interrup-
18 tion or delay exceeds 30 days during Normal
Operating Season, Contract Term Adjustment
19 pursuant to B8.21, plus out-of-pocket
expenges incurred as a direct result of
20 interruption or delay of operations under
: this provision. Out-of-pocket expenses do
21 not include lost profits, replacement cost of
timber, or any other anticipatory losses
22 suffered by Purchaser. Purchager agrees to
23
24
25
26
27
28
- 15 -
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1 provide receipts or other documentation to

the Contracting Officer which clearly iden-
2 tify and verify actual expenditures.

- 3 The Forest Service approved provision C6.01 for use nation-
4| ally in June 1990, during a time when environmental challenges to
5| Federal timber sgales were becoming more common and suspensions of
6| sales for environmental reasons were becoming more frequent. 1In
7| Eact, it appears that First and Last may have been one of the

8| £irst contracts to include the provigion. The clause represents

9| the first time that a timber sale contract provided for

10} suspension of operations speclfically to comply with a court

11| order (provision C6.01(b)} or to prevent serious envircnmental

12| degradation or resource damage (pravision.C6.01(a)).

13 Not only does provision C&.01 refine the terms of modifica-

14| tion set forth in provigion €6.25, but it expands the contrac-

15| tor‘s remedy to iﬁclude out -of-pocket expenses if the suspension

16| exceeds thirty days. By its expreas terms, provision C6.01(b)

17§ authorizes the Forest Service to suspend or delay operations to

18| comply with a court order. Moreover, provision C6.01 (¢)

19| recognizes that if a particular sale has the same conditions'as

20) those on a sale that was ordered to be halted by a court of

21| competent jurisdiction, the first sale -- which was never
22| enjoined by a court -- should also cease operations.
23 Here, the United States has admitted in court and elsewhere

24} that First and Last sales are the %"identical matter" to the
254 issues raised in Nita and South Nita. See Defendants’' Memorandum

26| in Response to SAS’s Motion for Summary Judgment and Permanent
27

28
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1] Injunction in re First Timber Sale (10/30/90) (Dkt. #670), p. 2.
2| Based on that identity of issues and locale, following the
3| adverse ruling on Nita and South Nita, the First and Last msales
4| were withdrawn by the Forest Service. Under C6.01(c), the Forest
5] Service can, after finding that conditions on First and Last are
6| nearly the same as those on Nita and South Nita, demand a
7 suspension of contract operations.
8 As discussed above, prior to the FWS8's listing of the
9| marbled murrelet as a threatened species, the United States
10 bistriét Court for the Western District of Washington issued a
11| temporary restraining order prohibiting timber harvesting on all
12| Federal timber sales in possible marbled murrelet habitat, includ-
13] ing Scott’s 11 sale areas. Consequently, the Forest Service
14 | possessed express authority to suspend Scott’s operations
15] pursuant to Provision C6.01(b).
16 In addition, C6.01(a) itself provides for suspension,
17| modification or termination to prevent "perious environmental
18 degradation or rescourxce damage." Here, where the South Fork of
19| the Umpgua River, in whose watershsd both First and Last sales
20 are found, is a severely degraded watershed, serious degradation
21 | and resource damage would clearly result if the harvesting went
22| forward. Declaration of Jacqueline Wyland, National Marine
23) Fisheries Service, at pp. 19-20. Moreover, the clearcutting and
24 shelterwoéd harvesting of Late Successional Reserves within a Key
25| Watershed would undoubtedly degrade and damage the environment
26 ) and the resource. Declaration of XX.

27
28
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[There is a real quesation whether the following section which

raises questions about termination should be included.

Terminating the contract might well be seen as contradicting the

terms of Bection 2001(k), and we may need to focus only on

modlification.]
3. Contract Clause C8.2 Permits Termination Based on

_L_L___m______Se ioug FEnvironmental Dengd_aum_gx_lns_enm_t_engx

Wi and curce Management Plan

Contract Clause C8.2, referred to in the previously

discussed contracts clauses, specifically provides for

termination of a contract. It provides:

The Chief, Forest Service, by written notice,
may terminate this contract, in whole or in
part, (1) to comply with a court order,
regardless of whether this sale is named in
such an order, upon determination that the
order would be applicable to the conditions
existing on this sale; or (2) upon a
determination that the continuation of all or
part of this contract would:

(a) cause serious environmental degradation
or resource damage;

(b) be significantly inconsistent with land
management plans adopted or revised in
accordance with Section 6 of the Forest and
Rangeland Renewable Regources Planning Act of
1974, as amended; '

{(c) cause gerious damage to cultural
regources pursuant to C6.24;.

(d) jeopardize the continued existence of
Federally listed threatened and endangered
species or, cause unacceptable adverse
impacts on sensitive species, identified by
the appropriate Regional Forester.

Compensation for termination under this
provision shall be calculated pursuant to

- 18 -
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C9.5, except; compensation for termination

under (1) shall be calculated pursuant to

C9.51 when included in this contract and

compengation for termination under (2) (d)

shall be calculated pursuant to €9.52 when

included in this contract.
Thus, for the reasons already set forth in C6.01 and C6.25, the
contract termination provision authérizes the Forest Service to
terminate contracts for several reasons. In addition, Contract
Clause C8.2 provides an important, additional ground for
termination.

Pursuant to C8.2(b), if a sale 1is "significantly
incongistent with land management plans," termination can occur.
Here, the Umpgqua Forest Plan was aimended to include the standards
and guidelines of the Pacific Northwest Forest Plan. Proceeding
with the First and Last sales would violate several of these
standards and guidelines. First, this type of harvesting would
not be permitted in a Late Successional Reserve; Second, this
type of harvesting would not be permitted in a watershed without
a watershed analysis. Road constfuction, such as that planned to
enable the First and Last sales to go forward, would also not be
permitted. The standards and guideslines, therefore, direct that
these sales should not go forward oased on their contfact terms

alone.
4. The Contract Language Surviveg the Regcission Act,
It ie without dispute that a "statute which réfers to a
subject generally adopts the law on the squect as of the time

the law is enacted." ' 2B Sutherland Stat Congt § 51.08 (5th Ed.);
United States DOE v, Ohio, 112 S. Ct. 1627 (1992); Somermeier v.

- 19 -
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. 1| District Director of Customs, 448 F.2d 1243 (9th Cir. 1971). As
2] this Court has recognized, "Agency requlations which operate
3| consistently with section 2001(k) (1) . . . remain in effect."
4] NFRC v, @Qlickman, Order (Jan. 10, 1996), at p. 21. Thus, the
S| Court continued, the Forest Service may locck to '"applicable
6| regulations" to determine contract issues, such as high bidders.
70 Id.
8 Moreover, in determining the scope of a statute, this Court

9) has made clear that a "provision’s plain meaning should be

10| understood in the context of the entire statute." Id., citing,
11| Rufener Copnstr., Inc. v, Robertgon. 53 F.3d 1064, 1066 (9th Cir.

12] 199%4). Here, Section 2001(k) (1)’s plain meaning is to permit the
13| original high bidders to complete their contracts pursuant to

14| their “"originally advertised terms." These "originally

15| advertised terms" would include all the terms of the contract

16 unless sgpecifically excluded by statute. Here, where Congress

17} clearly intended to exclude the application of any additional

18| statutes -- beyond the Rescissions Act itself -- the Secretary’'s
19| discretion to administer the contracts under the original terms
20| and conditions is retained. See Chevron (Secretary’s

21| interpretation of statute is entitled to deference).

22
231 C. Environmental Harm and Public Safety Congiderations
' Warrant Suspension and Replacsment of First apd Last.
24
The environmental damage that would be caused by the
25
harvesting of the Firgt and Last sales raises serious concerns.
26 .
27
28
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1| These concerns have given rise to vet another concern -- one of
2] public safety. _
3 As set forth in the attached Declaration of XX, as soon as
4{ harvest activity began on the First and Last sales, law
51 enforcement was necessary. The Forest Sexvice Law Enforcement
"6 team is striving'to achieve three goals: (1) ensure the safety of
7] the public, Forest Service employees, and timber operators; (2}
8| respect the right of lawful proteets and demonstrations; and (3)
9{ ensure lawful timber harvest operations. This has not been easy,
10| however.
11 Demonstrators -- protesting against the harvest of such
12| valued old-growth reserves -- have blocked roads, using disabled
13| vehicles, tepee sitters and persons chalned to vehicles, to try
14| to prohiblt access to the sale areas. Forest Development Roads,
15| which access the First and Lasgt sales, have been dug up, and
16 | Forest Service signs near those rcads have been destroyed. The
17| demonstrations have necessitated area closures, but that has only
18| resulted in trespass intoc the closure area to impede the timber
19| harvesting and law enforcement activities. During these
20| protests, law enforcement officers, logging personnel and
21| campground visitors have been harassed. One federal cfficer had
22| urine thrown onto him. A total of eight persons have been
23| arrested during the course of these activities. But, the
24| harvesting is not even near completiocn.
25 The'harvesting of these sales represents the demise of an

26 ] eccloglcally significant old growth portion of Late Succegsional
27

28
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1| Reserveg in Tier 1 Key Watersheds. Harvest of these sales, in
2| conjunction with the four other sales in éhe area' would
3| severely impair the function of the western potions of the
4| ecologically significant Late Successional Reserve. First, Last,
5| Cowboy, Nita, and South Nita sales would remove a total of 921
6| acres of old growth. All but a portion of the South Nita sale
7] are within Fish & Wildlife Service Designated Critical Habitat
8| boundaries.
9 The watershed in which these sales are found, has been
10} designated a Tier 1 Key Watershed bhecause of the presence of
111 cutthroat trout, a proposed endangered specleg, and the coastal
12| coho salmon, a proposed threatened species. The South Fork of
13| the Umpgua River, in whose watershed both First and Last sales
14| are found, is now a severely degraded watershed. This is due to:
15| (1) elevated temperaturesg; (2) high gsedimentation; and (3)
16| excessive channel widening from paat timber harvesting and
17| grazing aétivities. See Declaration of Jacqueline Wyland,
18 | National Marine Fisheries Service, at pp. 19-20.
19 This watershed was intended to form the backbone of a large-
20| scale recovery program. However, continued harvesting will
21| result in further adverse effects and will retard effective and

22 timely restoration. See Declaration of Jeffrey Dose, Forester

23| Fisheries Bioclogist.

24

25

26 4 These four other sales are Nita, South Nita, Cowboy and
27] Garden sales.

28
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1 For all the above-stated reascns, clarification or
2| modification of the January 10, 19%6, Order and Injunction is
3| warranted. Comprehending the extent of damage to be done by
4| these sales, and further acknowledging the concerns of hundreds
- 5| of demonstrators, it is appropriate for the Secretary to seek now
61 for the first time to replace the timber that would have been
7| harvested by the First and Last sales, with other less
8| environmentally harmful sales. These sales would hopefully be
9| less likely to provoke demonstrations and risks of harm to the

10| public, loggers and Forest Service employees.

11 ) IT.
12 ALTERNATIVELY, ISSUEé OF PUBLIC SAFETY,
ENVIRONMENTAL HARM, AND REPLACEMENT TIMBER
13 WARRANT THE COURT'’'S AGREEMENT TO ENTERTAIN
OR GRANT A POSTJULGMENT MOTION.
a While the United States has not before in this Court opposed
e the First and Last sales’ release, changed circumstances provide
e a bapis for seeking this Court’g intervention. If the Court
7 determines that jurisdiction over this matter is vested solely
e with the Ninth Circuit at this time to modify or clarify the
1o January 10 injunction, ghe Secretary regquests that this Court
20 consider a motion pursuant to Cratso, Inc. v. Intermark, Inc.,
- 536 F.2d 862, 869 (9th Cir. 1976).
2 Pursuant to the Ninth Circult's instructions in that case, a
22 party seeking relief from a district court’s order, at the same
’ time the order is on appeal, must follow a specific procedure.
25 First, the matter must be presented to the district court for a
gs decipion as to whether or not the district court would entertain
‘28 ' —_——— ——
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or grant the motion seeking to alter or modify the order.
Second, if the district court indicates that it would entertain
or grant a motion, the moving party can then move forward and
request the appellate court for a remand. See Crateo, Ing, v.
Intermark, Inc., 536 F.2d B62, 869 {(9th Cir. 1976) {(from which
came the texrm "Crateg indication®, meaning the district court’s
indication of whether or not it wishes to entertain or grant a
postjudgment motion) .

For all the reasons already set forth in support of
modification of the injunction, a determination to entertain or
grant the modification request is proper. Thus, based on
environmental harm, public safety and other statutory and
contractual interpretations, a Crateo determination is warranted.

Conclusgion

Information about environmental harm, new concerns over
public safety, a newly-promulgated interim final rule,
resurrected contract clauses, and Section 2001(k) (3)’s provision
for replacement timber provide this Court with new arguments
involving two important old growth timber sales. These provide
the foundation to allow the Court to modify or clarify the
January 10 Order to allow substitution of replacement timber for
the First and Laét sales. Alternatively, this information and
new issuee provide the Court with enough evidence to allow the
Court to find that either it will entertain or grant a motion to
clarify or modify.

Dated: April 2, 1996
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NOTE: Where it is feasible, a syllabus (headnote) will be released, as
is being done in connection with this case, at the time the opinion is
issued. The syilabus constitules no part of the cpinion of the Cournt

but has been prepared by the Reporter of Decisions for the convenience : k
of the reader. See United States v. Detroit Lumber Co., 200 U. 8. 321, N
337, ~ Q\ N
SUPREME COURT OF THE UNITED STATES T ,j N
N (L

Syllabus ‘ Q"‘

!
BARNETT BANK OF MARION COUNTY, N. A. ? Q§ 3)
N
NELSON, FLORIDA INSURANCE COMMISSIONER, et al. :

Certiorari to the United States Court of Appeals for the Eleventh
Circuit,

No. 94-1837.

Argued January 16, 19%6

b
Decided March 26, 1996 i Pg\ i S
N .

< .

A 1916 federal law (Federal Statute) permits national banks to seli
insurance in small towns, but a Florida law (State Statute) prohibits
such banks from selling most types of insurance. When petitioner
Barnett Bank, a national bank doing business in a small Filorida town,
bought a state licenised insurance agency, respondent State Insurance \
Commissioner ordered the agency to stop selling the prohibited forms of

insurance. In: this action for declaratory and injunctive relief, the

District Court held that the State Statute was not pre-empied, but only

because of the McCarran-Ferguson Aci's special insurance-related
anti-pre-emption rule. That rule provides that a federal law will not
pre-empt a state law enacted "for the purpose of regulating the business
of insurance"-unless the federal statute "specifically relates to the
business of insurance." 15 U. 8. C. Section(s) 1012(b) (emphasis
added). The Court of Appeals affirmed.

Held: The Federal Statute pre-empts the State Statute. Pp. 4-17.

(a) Under ordinary pre-emption principles, the State Statute would be
pre-empted, for it is clear that Congress, in enacting the Federal
Statute, intended to exercise its constitutionally delegated authority

to override contrary state law, The Federal and State Statutes are in
**irreconcilable conflict,” Rice v. Norman Williams Co., 458 U. 8. 654,
659, since the Federal Statute authonzes national banks to engage in
activities that the State Statute expressly forbids. Thus, the State's
prohibition would seem to **stan[d] as an obstacle to the
accomplishment” of one of the Federal Statute's purposes, Hines v.
Davidowitz, 312 U. §. 52, 67, unless, as the State contends, Congress
intended to limit federal permission to sell insurance to those
circumstances permitied by state law. However, by providing, without

tof12 04/02/96 13:57:30
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relevant qualification, that national banks “*may . . . act as the

agent" for insurance sales, 12 U. S. C. Section(s) 92, the Federal
Statute’s language suggests a broad, not a limited, permission. That
this authority is granted in "addition to the powers now vested . . . in
national [banks],” ibid. (emphasis added), is also significant.
Legislative grants of both enumerated and incidental "powers® to
national banks historically have been interpreted as grants of authority
not normally limited by, but rather ordinarily pre-empting, contrary
state law. See, e.g., First Nat. Bank of San Jose v. California, 262 U.

8. 366, 368-369. Where, as here, Congress has not expressly conditioned
the grant of power upon a grant of state permission, this Court has
ordinarily found that no such condition applies. Se¢ Franklin Nat. Bank
v. New York, 347 U. S. 373. The State's argument that special
circumstances surrounding the Federal Statute's enactment demonstrate
Congress' intent 1o grant only a limited permission is unpersuasive. Pp.
4-11.

(b) The McCarran-Ferguson Act's anti-pre-emption rule does not govern
this case, because the Federal Statute "specifically relates to the

business of insurance."” This conclusion rests upon the Act's language
and purposes, taken together. The word *“relates” is highly general,

and in ordinary English, the Federal Statute-which focuses directly upon
industry-specific selling practices and affects the relation of insured

to insurer and the spreading of risk-""specifically" relates to the
insurance business. The Act's mutually reinforcing purposes-that state
regulation and taxation of the insurance business is in the public
interest, and that Congress' *'silence . . . shall not be construed to
impose any barrier to [such] regulation or taxation," 15 U. 8. C.
Section(s) 1011 (emphasis added)-also support this view. This phrase,
especially the word " silence,” indicates that the Act seeks to protect
state regulation primarily against inadvertent federal intrusion, not to
insulate state insurance regulation from the reach of all federal law.

The circumstances surrounding the Act's enactment also suggest that the
Act was passed to ensure that generally phrased congressional statutes,
which do not mentioun insurance, are not applied to the issuance of
insurance policies, thercby interfering with state regulation in
unanticipated ways. The parties’ remaining arguments to the contrary
are unconvincing. Pp. 11-17. 43 F. 3d 631, reversed.

Breyer, 1., delivered the opinion for a unanimous Court.

NOTICE: This opinion is subject to formal revision before publication in
the preliminary print of the United States Reports. Readers are
requested to notify the Reporter of Decisions, Supreme Court of the
United States, Washington, D.C. 20543, of any typographical or other
formal errors, in order that corrections may be made before the
preliminary print goes to press,

SUPREME COURT OF THE UNITED STATES

No. 94-1837

BARNETT BANK OF MARION COUNTY, N. A,

PETITIONER

V.

BILL NELSON, FLORIDA INSURANCE COMMISSIONER, et al.

20f12 : 04/02/96 14:05:02
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On Writ of Certiorari to the United States Court of Appeals for
the Eleventh Circuit.

[March 26, 1996]
Justice Breyer delivered the opinioh of the Court.

The question in this case is whether a federal statute that

permits national banks to sell insurance in small towns pre-empts a
state statute that forbids them 10 do so. To answer this question, we
must consider both ordinary pre-emption principles, and also a special
federal anti-pre-emption rule, which provides that a federal statute
will not pre-empt a state statute enacted "for the purpose of regulating
the business of insurance”-unless the federal statute "specifically
relates to the business of insurance.” McCarran-Ferguson Act, 15 U. S,
C. Section(s) 1012(b) (emphasis added). We decide that the
McCarran-Ferguson Act's special anti-pre-emption rule does not govern
this case, because the federal statute in question "specifically relates

to the business of insurance.” We conclude that, under ordinary
pre-emption principles, the federat statule pre-emps the state statute,
thereby prohibiting application of the stale statute to prevent a

national bank from selling insurance in a small town,

L

In 916 Congress enacted a federal statute that says that
certain national banks "may" sell insurance in small towns. It provides
in relevant part:

"In addition to the powers now vested by law in national fbanks}
organized under the laws of the United States any such [bank] located
and doing business in any place [with a population] . . . [of not more
than] five thousand . . . may, under such rules and regulations as may
be prescribed by the Comptroller of the Currency, act as the agent for
any fire, life, or other insurance company authorized by the authorities
of the State . . . to do business [there], . . . by soliciting and

selling insurance . . . Provided, however, That no such bank shall . . .
guarantee the payment of any premium . . . And provided further, That
the bank shall not guarantee the truth of any statement made by an
assured [when applying] . . . for insurance.” Act of Sept. 7, 1916
(Federal Statute), 39 Stat, 753, 12 U. S. C. Section(s) 92 (emphases

changed).

In 1974 Florida enacted a statute that prohibits certain banks
from selling most kinds of insurance, It says:

"No [Florida licensed] insutance agent . . . who is associated
with, . . . owned or controlled by . . . a financial institution shall
engage in insurance agency activities . . . ." Fla. Stat, Ann,
Section(s) 626.988(2) (Supp. 1996) (State Statute).

The term “financial institution" includes

"any bank . . . [except for a] bank which is not a subsidiary or
affiliate of a bank holding company and is located in a city having a ,
population of less than 5,000 . . . ." Section(s) 626.988(1)(a).

Thus, the State Statute says, in essence, that banks cannot sell
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insurance in Florida-except that an unaffiliated small town bank (i.¢.,
a bank that is not affiliated with a bank holding company) may sell
insurance in a small town. Ibid.

In October 1993 petitioner Barnett Bank, an "affiliate[d]"

national bank which does business through a branch in a small Florida
town, bought a Florida licensed insurance agency. The Florida State
Insurance Commissioner, pointing to the State Statute, (and noting that
the unaffiliated small town bank exception did not apply), ordered
Barnett's insurance agency to stop selling the prohibited forms of
insurance. Barnett, claiming that the Federal Statute pre-empted the
State Statute, then filed this action for declaratory and injunctive

relief in federal court.

The District Court held that the Federal Statute did not

pre-empt the State Statute, but only because of the special
insurance-related federal anti-pre-empticn rule. The McCarran-Ferguson
Act, which creates that nile, says:

"No act of Congress shall be construed to invalidate, impair, or
supersede any law enacted by any State for the purpose of regulating the
business of insurance, or which imposes a fee or tax upon such business,
unless such Act specifically relates to the business of insurance . . ."
McCarran-Ferguson Act (or Act), Section(s) 2(b), 59 Stat. 34, 15U. 8. C.
Section(s) 1012(b).

The District Court decided both (1) that the Federal Statute did

not fall within the McCarran-Ferguson Act's exception because it did not
"specifically relat[e] to the business of insurance”; and (2) that the

State Statute was a "law enacted . . . for the purpose of regulating the
business of insurance.” Barnett Bank of Marion County, N, A, v,
Gallagher, 839 F. Supp. 835, 840-841, 843 (MD Fla, 1993) {(internal
quotation marks omitted}. Consequently, the McCarran-Ferguson Act, in
the District Court's view, instructs courts not to "constru[e]" the

Federal Statute "to invalidate” the State Statute. 15 U. S. C.

Section(s) 1012(b). The Eleventh Circuit Court of Appeals, for similar
reasons, agreed that the Federal Statute did not pre-empt the State
Statute. Barnett Bank of Marion County, N. A. v. Gallagher, 43 F. 3d
631, 634-637 (1995).

We granted certiorari due to uncertainty among lower courts

about the pre-emptive effect of this Federal Statute. See Owensboro

Nzt. Bank v. Stephens, 44 F. 3d 388 (CA6 1994) {(pre-emption of Kenticky
statute that prevents national banks from selling insurance in small

towns}; First Advantage Ins., Inc. v. Green, 652 So. 2d 562 (La. Ct.

App.), rev. den., 654 So. 2d 331 (1995) (no pre-emption). We now

reverse the Eleventh Circuit,

IL

We shall put the McCarran-Ferguson Act's special

anti-pre-emption rule to the side for the moment, and begin by asking

whetber, in the absence of that rule, we should construe the Federal

Statute to pre-empt the State Statute. This guestion is basically one

of congressional intent. Did Congress, in enacting the Federal Stamte,

intend to exercise its constitutionally delegated authority to set aside .
the laws of a State? If so, the Supremacy Clause requires courts to

follow federal, not state, law. U. 8. Const., Art. VI, cl. 2; see

California Fed. Sav. & Loan Assn. v. Guerra, 479 U. S, 272, 280-281
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(1987) (reviewing pre-emption doctrine).

Sometimes courts, when facing the pre-emption question, find

language in the federal statute that reveals an explicit congressional
intent to pre-empt state law. E.g., Jones v. Rath Packing Co., 430 U.

S. 519, 525, 530-531 (1977). More often, explicit pre-emption language
does not appear, or does not directly answer the question. In that

event, courts must consider whether the federal statuie's “structure and
purpose,” or nonspecific statutory language, nonetheless reveal a clear,
but implicit, pre-emptive intent. Id., at 525; Fidelity Fed. Sav. &

Loan Assn. v. De !a Cuesta, 458 U. S. 141,°152-153 (1982). A federal
statute, for example, may create a scheme of federal regulation "so
pervasive as to make reasonable the inference that Congress left no room
for the States to supplement it." Rice v. Santa Fe Elevator Corp., 331

U. 8. 218, 230 (1947). Alternatively, federal law may be in
"irreconcilable conflict* with state law. Rice v. Norman Williams Co.,
458 U. 8. 654, 659 (1982). Compliance with both statutes, for example,
may be a "physical impossibility,” Florida Lime & Avocado Growers, Inc,
v. Paul, 373 U. S. 132, 142-143 (1963); or, the state law may “stan[d]

as an obstacle 10 the accomplishment and exccution of the full purposcs
and objectives of Congress.” Hines v. Davidowitz, 312 U, §. 52, 67
(1941).

In this case we must ask whether or not the Federal and State

Statutes are in "irreconcilable conflict.” The two statutes do not
impose dircctly conflicting dutics on national banks-as they would, for
example, if the federal law said, “"you must se¢ll insurance,” while the
state law said, "you may not." Nonetheless, the Federal Statute
authorizes national banks to engage in activities that the State Statute
expressly forbids. Thus, the State's prohibition of those activities
would seem to "stan[d] as an obstacle 10 the accomplishment” of one of
the Federal Statute’s purposes-unless, of course, that federal purpose

is to grant the bank only a very limited permission, that is, permission
to sell insurance to the extent that state law also grants nermission o
do so.

That is what the State of Florida and its supporting amici

argue. They say that the Federal Statute grants national banks a
permission that is limited to circumstances where state law is not to
the contrary. In their view, the Federal Statute removes only federal
legal obstacles, not state legal obstacles, to the sale of insurance by
national banks. But we do not find this, or the State's related,
ordinary pre-emption arguments convincing.

For one thing, the Federal Statute's language suggests a broad,

not a limited, permission. That language says, without relevant
qualification, that national banks "may . . . act as the agent” for
insurance sales. 12 U. S. C. Section(s) 92. It specifically refers to
"rules and regulations™ that will govern such sales, while citing as
their source not state law, but the federal Comptroller of the Currency.
Tbid. It also specifically refers to state regulation, while limiting

that reference o licensing-not of banks or insurance agents, but of the
insurance companies whose policies the bank, as insurance agent, will
sell. Ibid,

For another thing, the Federal Statute says that its grant of .
authority to sell insurance is an "addition to the powers now vested by

law in nationai [banks]." Ibid. (emphasis added). In using the word

"powers,” the statute chooses a legal concept that, in the context of
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national bank legislation, has a history. That history is one of
interpreting grants of both enumerated and incidenta! "powers" to
national banks as grants of authority not normally limited by, but

rather ordinarily pre-empting, contrary state law, See, e.g., First

Nat. Bank of San Jose v. California, 262 U. S. 366, 368-369 (1923)
(national banks' "power” to receive deposits pre-empts contrary state
escheat 1aw); Easton v. Iowa, 188 U. S, 220, 229-230 (1903) (national
banking system normally "independent, so far as powers conferred are
concerned, of state legislation");.cf. Waite v. Dowley, 94 U. S. 527,

533 (1877) ("(W]here there exists a concurrent right of legislation in
the States and in Congress, and the latter has exercised its power,

there remains in the States no authority to legislate on the same
matter™). Thus, this Court, in a case quite similar to this one, held

that 3 federal statute permitting, but not requiring, national banks to
receive savings deposits, pre-empis a state statute prohibiting certain
state and national banks from using the word "savings® in their
advertising. Franklin Nat. Bank v. New York, 347 U. 8. 373, 375-379
(1954) (Federal Reserve Act provision that national banks "may continue
... toreceive . . . savings deposits” read as "declaratory of the

right of a national bank to enter into or remain in that type of
business”). See also De Ia Cuesta, supra, at 154-159 (1982) (federal
regulation permitting, but not requiring, national banks to include in
mortgage contracts a debt accelerating "due on sale” clause, pre-empts a
state law forbidding the use of such a clause); cf. Lawrence County v.
Lead-Deadwood School Dist. No, 40-1, 469 U, S. 256 (1985) (federal
statute providing that local government units "may” expend federal funds
for any governmental purpose pre-empts state law restricting their
expenditure).

In defining the pre-emptive scope of statutes and regulations

granting a power to national banks, these cases take the view that
normally Congress would not want States to forbid, or to impair
significantly, the exercise of a power that Congress explicitly granted.
To say this is not t¢c deprive States of the power to regulate national
banks, where {(unlike here) doing so does not prevent ot significantly
interfere with the national bank's exercise of its powers. See, e.g.,
Anderson Nat. Bank v. Luckett, 321 U. S. 233, 247-252 (1944) (statc
statute administering abandoned deposit accounts did not "unlawful[ly]
encroacfh] on the rights and privileges of national banks"); McClellan
v. Chipman, 164 U. S. 347, 358 (1896) (application to national banks of
state statute forbidding certain real estate transfers by insolvent
transferees would not "destro[y] or hampe[r]” national banks'
functions); National Bank v. Commonwealth, 9 Wall. 353, 362 (1870)
{national banks subject to state law that does not “interfere with, or
impair [national banks'] efficiency in performing the functions by which
they are designed to serve [the Federal] Government”).

Nor do these cases control the interpretation of federal banking

statutes that accompany a grant of an explicit power with an explicit
statement that the exercise of that power is subject to state law. See,

e.g., 12 U. S. C. Section(s) 36(c) (McFadden Act) (authorizing national
banks to operate branches, but only where state law authorizes state
banks to do s0); Section(s) 92(a) (Comptroller of Currency may grant
fiduciary powers "by special permit to national banks applying therefor,
when not in contravention of State or local law™). Not surprisingly,

this Court has interpreted those explicit provisions to mean what they ,
say. See, e.g., First Nat. Bank in Plant City v. Dickinson, 396 U. S,

122, 131 (1969) (under McFadden Act, state branching restrictions apply
1o national banks); First Nat. Bank of Logan v. Walker Bank & Trust Co.,
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385U 8. 252, 260-261 (1966) (same); see also Van Allen v. Assessors, 3
Wall. 573, 586 (1866) (enforcing 1864 amendments to National Bank Act
expressly authorizing state taxation of national bank shares).

But, as we pointed out, supra, at 6-7, where Congress has not
expressly conditioned the grant of "power” upon a grant of state
permission, the Court has ordinarily found that no such condition
applies. In Franklin Nat. Bank, the Court made this point explicit. It
held that Congress did not intend to subject national banks' power to
local restrictions, because the federal power-granting statute there in
question contained "no indication that Congress [so] intended . . . as
it has done by express language in several other instances.” 347U S,
at 378, and n, 7 (emphasis added) (collecting examples).

The Federal Statute before us, as in Franklin Nat. Bank,

explicitly grants a national bank an authorization, permission, or
power. And, as in Franklin Nat, Bank, it contains no "indication” that
Congress intended to subject that power to local restriction. Thus, the
Court's discussion in Franklin Nat. Bank, the holding of that case, and
the other precedent we have cited above, strongly argue for a similar
interpretation here-a broad interpretation of the word "may” that does
not condition federal permission upon that of the State.

Finally, Florida and its supporters challenge this

interpretation by arguing that special circumstances surrounding the
enactment of the Federal Statute nonctheless demonstrate Congress'
intent to grant only a limited permission (subject to State approval).
They point to a letter to Congress written by the Comptroller of the
Currency in 1916. The Comptroller attached a draft of what became the
Federal Statute, and the letter explains to Congress why the Comptroller
wants Congress to enact his proposal. The letter says that, since 1900,
many small town national banks had failed; that some States had
authorized small town state banks to sell insurance; that providing
small town national banks with authority to sell insurance would help
them financially; and that doing so would alse improve their competitive
position vis-a-vis staic banks. The relevant language in the letter
(somewhat abridged) reads as follows:

*[Since 1900, of 3,084 small national banks, 438] have either

failed or gone into liquidation. . . . [T]here are many banks located in
[small towns] . . . where the small deposits which the banks receive may
make it somewhat difficult [to earn] . . . a satisfactory return . . . .

"For some time I have been giving careful consideration to the

question as to how the powers of these small national banks might be
enlarged so as to provide them with additional sources of revenue and
place them in a position where they conld better compete with local

State banks and trust companies which are sometimes authorized under the
law to do a class of business not strictly that of commercial

banking. . .

*[The federal banking laws, while granting national banks

certain "incidental powers," do not give them] either expressly nor by

necessary implication the power to act as agents for insurance
companies. . . .

"My investigations lead me respectfully to recommend to Congress
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Ll

an amendment to the national-bank act by which national banks located in
[small towns] . . . may be permitted to act as agents for insurance
companies . . . .

*It seems desirable from the standpoint of public policy and

banking efficiency that this authority should be limited to banks in
small communities. This additional income will strengthen them and
increase their ability to make a fair return . . . .

*I think it would be unwise and therefore undesirable to confer

this privilege generally upon banks in large cities where the legitimate
business of banking affords ample scope for the energies of trained and
expert bankers . . . .

*linclose . . . adraft . . . designed to empower national

banks located in [small] towns . . . under such regulations and
restrictions as may from time to time be approved and promulgated by the
Comptroller of the Currency, to act as agents for the placing of

insurance policies . . . ." 53 Cong. Rec. 11001 (1916) (Letter from
Comptroller Williams to the Chairman of the Senate Bank and Currency
Committee). :

Assuming for argument's sake that this letter is relevant, and

in response to the arguments of Florida and its supporters, we point out
that the letter does not significantly advance their cause. Although

the letter mentions that enlarging the powers of small national banks
will help them "better compete with local State banks," it primarily
focuses upon small town national banks' need for added revenue-an
objective met by a broad insurance-selling authority that is not limited
by state law. The letier refers to limitations that federal regulation
might impose, but it says nothing about limitations imposed by state
regulation or state law. The letter makes clear that authority to sell
insurance in small towns is an added “incidental power* of a national
bank-a term that, in light of this Court’s then-existing cases,

suggesied freedom from conflicting state regulation. See Easton, 188 U
S., at 229-230; First Nat. Bank, 262 U. S, at 368-369. The letter sets
fo:th as potential objections to the proposal, (or to its extension to
larger national banks), concerns about distracting banking management or
inhibiting the development of banking expertise-not concerns related to
state regulatory control.

‘We have found nothing elsewhere in the Federal Statute's

background or history that significantly supports the State's arguments.
And as far as we are aware, the Comptroller's subsequent interpretation
of the Federal Statute does not suggest that the statute provides onty a
limited authority subject to similar state approval, Cf. 12 CFR
Section(s) 7.7100 (1995), OCC Interpretive Letter No. 366, CCH Fed.
Banking L. Rep. 85,536, p. 77,833 (1986).

In light of these considerations, we conclude that the Federal

Statute means to grant small town national banks authority to sell
insurance, whether or not a State grants its own state banks or national
banks similar approval. Were we to apply ordinary legal principles of
pre-emption, the federal law would pre-empt that of the State.

I -' '

We now must decide whether ordinary legal principles of
pre-emption, or the special McCarran-Ferguson Act anti-pre-emption rule,
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governs this case, The lower courts held that the McCarran-Ferguson
Act's special anti-pre-emption rule applies, and instructs courts not to
"construe” the Federal Statute to *invalidate, impair, or supersede”
that of the State, 15 U. S. C, Section(s) 1012(b). By its terms,
however, the Act does not apply when the conflicting federal statute
*specifically relates to the business of insurance.” Ibid. (emphasis
added). In our view, the Federal Statute in this case "specifically
relates to the business of insurance”-therefore the McCarran-Ferguson
Act's special anti-pre-emption rule does not apply.

Our conclusion rests upon the McCarran-Ferguson Act's language

- and purpose, taken together. Consider the language-"specificaily
relates to the business of insurance.” In ordinary English, a statute
that says that banks may act as insurance agents, and that the
Comptroller of the Currency may regulate their insurance-related
activities, "relates” to the insurance business. The word "relates” is
highly general, and this Court has interpreted it broadly in other
pre-emption contexts. See, e.g., Pilot Life Ins. Co. v. Dedeaux, 481 U.
S. 41, 47 (1987) (words " relate to'™ have "'broad common-sense meaning,
such that a state law "rclate[s] to” a bencefit plan ®. . . if it has a
connection with or reference to such a plan™") (quoting Metropolitan
Life Ins. Co. v. Massachusetts, 471 U. S. 724, 739 (1985), and Shaw v,
Delta Air Lines Inc., 463 U. S. 85, 97 (1983)); Morales v. Trans World
Airlines, Inc, 504 U. §. 374, 383-384 (1992) (interpreting similarly
the words "'relating to™ in the Airline Deregulation Act).

More importantly, in ordinary English, this statute

"specifically™ relates to the insurance business. “Specifically” can

mean "explicitly, particularly, [or] definitely,” Black's Law

Dictionary 1398 (6th ed. 1990), thereby contrasting a specific reference
with an implicit reference made by more general language to a broader
topic. The general words "business activity," for example, will
sometimes include, and thereby implicitly refer, to insurance; the
particular words "finance, banking, and insurance” make that reference
explicitly andsoecifically.

Finally, using ordinary English, one would say that this statute
specifically relates to the “business of insurance.” The statute
explicitly grants national banks permission to "act as the agent for any
fire, life, or other insurance company,” to "solici[t] and sel[l]
insurance,” to "collec[t] premiums,” and to "receive for services so
rendered . . . fees or commissions,” subject to Comptroller regulation,
12 1J. 8. C. Section(s) 92. It also scts forth crtain specific rules
prohibiting banks from guaranteeing the "payment of any premium on
insurance policies issued through its agency . . ." and the "truth of

any statement made by an assured in filing his application for
insurance.” Ibid. The statute thereby not only focuses directly upon
industry-specific selling practices, but also affects the relation of
insured to insurer and the spreading of risk-matters that this Court, in
other contexts, has placed at the core of the McCarran-Ferguson Act's
concern, See Union Labor Life Ins. Co. v. Pireno, 458 U. S. 119, 129
(1982) (citing Group Life & Health Ins. Co. v. Royal Drug Co., 440 U. §.
205 (1979}, see also Department of Treasury v. Fabe, 508 U. S. 491,
502-504 (1993).

Consider, too, the McCarran-Ferguson Act's basic purposes. The ,
Act sets forth two mutually reinforcing purposes in its first section,

namely that "continued regulation and taxation by the several States of

the business of insurance is in the public interest,” and that "silence
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on the part of the Congress shall not be construed to impose any barrier.
to the regulation or taxation of such business by the several States."

15 U. 8. C. Section(s) 1011 (emphasis added). The latter phrase,
particularly the word "silence,” indicates that the Act does not seek to
insulate state insurance regulation from the reach of all federal law.
Rather, it seeks to protect state regulation primarily against

inadvertent federal intrusion-say, through enaciment of a federal

statute that describes an affected activity in broad, general terms, of
which the insurance business happens to comprise one part.

The circumstances surrounding enactment of the McCarran-Ferguson
Act suggest the same. Just prior to the law's enactment, this Court, in
United States v. South-Eastern Underwriters Assn., 322 U. 8. 533 (1944),
held that a federal antitrust law, the Sherman Act, applied to the
business of insurance. The Sherman Act's highty general language said
nothing specifically about insurance. See 15 U. S. C. Section(s) 1
(forbidding every "contract, combination . . . or conspiracy, in

restraint of trade or commerce among the several States”). The Sherman
Act applied only to activities in or affecting interstate commerce. -
Hopkins v. United States, 171 U. S, 578, 586 (1898). Many lawyers and
insurance professionals had previously thought, (relying, in part, on
this Court's opinion in Paul v. Virginia, 8 Wall. 168, 183 (1869), and
other cases), that the issuance of an insurance policy was not a
"transaction of commerce,” and therefore fell outside the Sherman Act's
scope. South-Eastern Underwriters told those professionals that they
were wrong about interstate commerce, and that the Sherman Act did
apply. And South-Eastern Underwriters' principle meant, consequently,
that other generally phrased congressional statutes might also apply to
the issuance of insurance policies, thercby interfering with state
regulation of insurance in similarly unanticipated ways.

In reaction to South-Eastern Underwriters, Congress "moved

quickly,” enacting McCarran-Ferguson "to restore the supremacy of the
States in the realm of insurance regulation.” Fabe, supra, at 500. But
the circumstances we have just described mean that "restor{ation]" of
*supremacy” basically required setting aside the unanticipated effects
of South-Eastern Underwriiers, and cautiously avoiding similar
unanticipated interference with state regulation in the future. It did

not require avciding federal pre-emption by future federal statutes that
indicate, through their "specific relat[ion]" to insurance, that

Congress had focused upon the insurance industry, and therefore, in all
likelihood, consciously intended to exert upon the insurance industry
whatever pre-emptive force accompanied its law. See also, e.g., insofar
as relevant, 91 Cong. Rec. 483 (1945) (statement of Sen. O'Mahoney,
floor manager of the Act, that the Act was intended to be "a sort of
catch-all provision to take into consideration other acts of Congress
which might affect the insurance industry, bui of which we did not have
knowledge at the {ime"}; ibid. (similar statement of Sen. Ferguson).

The language of the Federal Statute before us is not general.

It refers specifically to insurance. Its state regulatory implications

are not surprising, nor 4o we believe them inadvertent. Sec Part I1,
supra. Consequently, considerations of purpose, as well as of language,
indicate that the Federal Statute falls within the scope of the
McCarran-Ferguson's "specifically reiates” exception to its
anti-pre-emption rule. Cf John Hancock Mut. Life Ins. Co. v. Harris
Trust & Sav. Bank, 510 U, 8. __ (1993) (slip op., at 9-11} (adopting the
United States' view that language in the Employee Retirement Income
Security Act of 1974 defining a "guaranteed benefit policy” as a certain

10 of 12 04/02/96 14:13:39



MQC(_ .
Tt by d e Lv\,!.wf_

[vee
W Coote o

P‘/ULS?

0‘, vt EIV'P)'* A~ o T/L.,{S’?
T e il %«W{L.

dwl[&\\%u aAL A e —
PRTCEpeY SUVEE N SYRINE 28
» Dl +V£4“}s o bl o .
ne¥ tGaA The efumet.

bod s vepe ek



....Iivww Jjextra.comicgi-bin/f_cat?prodfijextra/data/external/9603015.sct

kind of "insurance" policy, "obviously and specifically relates to the
business of insurance™) (internal quotation marks omitted).

We shall mention briefly why we are not convinced by several of

the parties’ remaining arguments. Florida says that the Federal Statute
“specifically relates” to banking, not to insurance. But, a statute may
specifically relate to more than one thing. Just as an ordinance
forbidding dogs in city parks specifically relates to dogs and to parks,
50 a statute permitting banks to sell insurance can specifically relate
to banks and to insurance. Neither the McCarran-Ferguson Act's
language, nor its purpose, requires the Federal Statute to relate
predominantly to insurance. To the contrary, specific detailed
references to the insurance industry in proposed legislation normally
will achieve the McCarran-Ferguson Act's objectives, for they will call
the proposed legislation to the attention of interested parties, and
thereby normally guarantee, should the proposal become law, that
Congress will have focused upon its insurance-related effects.

An amicus argues that cur interpretation would give the Act

“little meaning," because *whenever a state statute "regulates’ the
business of insurance, any conflicting federal statute necessarily will
“specifically relate' to the insurance business.” Brief for American
Council of Life Insurance as Amicus Curiae 4. We disagree. Many
federal statutes with potentially pre-cmptive effect, such as the
bankruptcy statutes, use general language that does not appear to
“specifically relate” to insurance; and where those statutes conflict
with state law that was enacted "for the purpose of regulating the
business of insurance,” the McCarran-Ferguson Act's anti-pre-emption
rule will apply. See generally Fabe, 508 U. S., at 501 (noting the
parties’ agreement that federal bankruptcy priority rules, although
conflicting with state law, do not "specifically relate” to the business
of insurance.)

The lower courts argued that the Federal Statute’s 1916 date of
enactment was significant, because Congress would have then believed
that state insurance regulation was beyond its "Commerce Clause" power
to affect. The lower courts apparently thought that Congress therefore
could not have intended the Federal Statute to pre-empt contrary state
law. The short answer to this claim is that there is no reason to think
that Congress believed state insurance regulation beyond its
constitutional powers to affect-insofar as Congress exercised those
powers to create, to empower, or to regulate, national banks, See
McCulloch v. Maryland, 4 Wheat. 316 (1819); Farmers' and Mechanics' Nat.
Bank v, Dearing, 91 U. S. 29, 33 (1875); see also, e.g., Easton v. Iowa,
188 U. S., at 238. We have explained, see Part 11, supra, why we
conclude that Congress indeed did intend the Federal Statute to pre-empt
conflicting state law,

Finally, Florida points to language in Fabe, which states that

the McCarran-Ferguson Act "imposes what is, in effect, a clear-statement
rule” that forbids pre-cmption "unless a federal statute specifically
requires otherwise.” 508 U. §., at 507, Florida believes that this
statement in Fabe means that the Federal Statute would have to use the
words "state law is pre-empted,” or the like, in order to fall within

the McCarran-Ferguson Act exception. We do not believe, however, that
Fabe imposes any such requirement. Rather, the quoted language in Fabe .
was a general description of the Act's effect. It simply pointed to the
existence of the clause at issue here-the exception for federal statutes

that "specifically relat[e] to the business of insurance.” But it did
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not purport authoritatively to interpret the “specifically relates”
clause. That matter was not at issue in Fabe, We therefore believe
that Fabe does not require us to reach a different result here.

For these reasons, the judgment of the -Court of Appeals is
reversed,

It is so ordered.
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