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EXECUTIVE OFFICE OF THE PRESIDENT

21-Apr-1996 08:47pm

TO: Kathleen A. Mccinty

FROM; Dinah Bear
councif on Environmental Quality

CC: Elena Kagan

SUBJECT: Tongass settlementl

The districL court judge in Alaska denied most of the industry
intervenor's requests, but has scheduled an evidentiary hearing
this Tuesday and wednesday to hear "fairness' arguments on the
economic viability of the offer. He has ruled that the burden of
proof is on the industry to show that the settlernent is not
economic.

We are in the process of negotiating two more modifications to
sales in the paekage for initial release that would increase the
economic viability of the offer.



EXECUiT]VE OFFICE OF THE PRES]DENT

TO:

FROM :

15-Apr-1996 02:09pm

Elena Kagan

Martha Foley
office of the chief of staff

FYI - on Tonqass. . .SUBJECT :

Is a judicial rejection (which
settfemenb proposaf appealable ?

\dherever I should have learned
unusual, isn't iL?

is what it appeare Lo be) of a
(I can't reeafl from civ pro or
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EXECUTIVE OFF]CE OF THE PRESIDENT

11 Apr-1996 01:1Opm

TO: Martha Fo1ey
To: Ron Klain
TO: T J Glauthier

FROM: Kathleen A. Mccinty
council on Environmental Ouality

cc: Dinah Bear
CC: shelley N. Fidler

SUB,fECT: tongass

murkowski has a hearing scheduled on the tfmp on the 18th. i
think overa11, this is an opportunity for us to proclaim our
pro timber, -fish, tourism, -recreation message against the loud
cries of these old timber beasts. . . . . we ' re on the right side of
this issue.

but, want to alert you to some curveballs:

1. on our tongass settlement, the judge has basically declined to
even consider our settlement proposal that v,/e reached rtith envtl
plaintiffs and (instead has simply ordered us back to the table
;ith at1 parties -- including timber companies) he even has
directed that we nust meet for at feast 5 hours'a day! curiously
enough, he has decided that we ehoufd continue this just up til
april 17th- one day before murkowski's hearing. now, i am of
course confident of the independence of the iudiciary. but, this
judge is a r and has political ambitions. i smell a rat. i think
we are being set up to fail in settlement discussions just the
day before murkowski ean then beat the heff out of us in his
hearing.

2. our dear forest service---we have not seen what the tlmp looks
fike. but we are starting to hear foud howls from the enviros
that it is awful and calls for a god-av/ful fevef of timber
harvest. we are trying to arrange a briefing. but, i have a
crummy lee- ing aboul chis......

obviously, all of bhis is a major problem lvhen we are beating back
all of the free world in the budget process in opposing the
bongass rider.

happy days .
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CARSON ET AI,. V. AIV]ER] CAN BRANDS, ]NC., T/A AMERICAN TOBACCO
CO., ET A],.

No. 79-1236

SUPREME COURT OF THE UN]TED STATES

4s0 U.S. 79; 101 S, Ct. 993; 1981 U.S. LEXIS 69; 6'7 L. Ed.
2d 59; 49 U.S.L.w. 4L'11"i 25 Fair Empl. Prac. Cas. (BNA) 1;

25 Enpl. Prac. Dec. (CCH) P31,524; 31 Fed. R. Serv. 2d
(Callaghan) 1

December 10, 1980, Argued
February 25, 1981, Decided

PRIOR HISTORY: t***11

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE FOURTH CIRCUIT.

DISPOSITION: 606 F.2d 420, reversed.

SYLLABUS: Petitioners, representing a cfass of present and former black
empfoyees and job applicants, sought injunctive and declaratory relief and
damages in an action under 42 u. s. c. @ 1981 and Title vrr of the civil Rights
Act of 1964, alleging that respondent enployer and unions had engaged in
racially discriminatory employmenL practices. The parties negotiated a
settlenent and jointly moved the District Court to enter a proposed consent
decree which woufd perrnanently enjoin respondents from discriminating against
biack employees and \tou1d require then to give hiring and seniority preferences
to black employees and to fill one-third of certain supervisory positions \i7ith
qualified bfacks. The court denied the motion, holding that since there was no
showing of present or past discrimination, the proposed decree illega11y granted
racial preferences to the petitioner class, and that in any event the decree
would be i1]ega1 as extending relief to all present and future bfack employees,
not just to acbual victims of the alleged discrimination. The Court of Appeafs
dismissed t***21 petitioners' appeal for want of jurisdiction, holding that
the District Court's order was not appealable under 28 U. s. C. @ a292 (a) (1-),
which permits appeals as of right to the courts of appeafs from interlocutory
orders of district courts "refusing ini unctions . "

Hefd: The District court's interlocutory order refusing to enter the consent
decree was an order "refusing" an "injunctrion. and was therefore appealabfe
under @ 1292 (a) (1) . Pp. 83-90.

(a) The order, although not in terms refusing an injunction, had the
practical effect of doing so. However, for such an interlocutory order to be
lmmediately appealable :urrd€t: @ 1292 (a) (1) , a litigant nust also sholt that the
order might have "serious, perhaps irreparabfe, consequence" and that the order
can be I'effectuaffy challenged" only by immediate appeal. Baltimore
Contractors, Inc. v. Bodingier, 348 U.S. I16, lA1. Pp. 83-85.

(b) Here, petitioners meet such test. First, they might lose their
opportunity to settle their case on the negotiated terms, because a party to a
pending settlement might be legally justified in withdrawing its consent to
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1981 U.S. LEXIS 69, ***2i 6'7 L. Ed. 2d 59

the agreement once trial is held and final judgment l***31 entered. ArId a
second "serious, perhaps irreparable, consequence'r of the District Court's order
justifying an immediate appeaf is that, because petitioners cannot obLain the
injunctiwe relief of an immediate restructuring of respondents' transfer and
promotional policies until the proposed consent decree is entered, any further
delay in reviewing the propriety of the District Court's refusal to enter the
decree might cause Lhem serious or irreparable harm. Pp. 86-89.

COUNSEL: Napoleon B. Wifliams, ,fr., argued the cause for petitioners. With him
on the briefs were Henry L. Marsh III, Jack Greenberg, .fames M. Nabrit lff, and
Barry L. Goldstein.

Henry T. wickham argued the cause for respondent American Brands, Inc. With
him on the brief were Paul G. Pennoyer, ,Jr., Bernard w. Mccarthy, and D. Eugene
Webb, ,lr. Lfay J. Levit argued the cause for respondent unions. with him on the
brief was ,fames F. carrofl.

Harlon L. Dalton argued the cause for the United states et a1. as amici
curiae urging reversal. with him on the brief were solicitor General Mccree,
Assistant Attorney ceneral Days, Deputy soficitor General Wallace, Braan K.
l,andsberg, Marie E. Klimesz, and Leroy D. Clark. *

* Robert E. williams and Douglas s. McDo\^,eff flled a brief for bhe Equal
Employmenl Advisory Council as amicus curiae urging reversal. t***41

fiJDGES: BRENNAN, J.,

OPINIONBY: BRENNAN

OPINION: l*801
Court .

delivered the opinion for a unanimous Court.

l**9941 JUSTICE BRENNAN defivered the opinion of the

The question presented in this Title vII cfass action is whether an
interfocutory order t**9951 of the District Court denying a joint motion of
che parties to enter a consent decree containing injunctiwe refief is an
appealable order.

I

Petitioners, representing a class of present and former bfack seasonal
employees and applicants for employment at the t*811 Richmond Leaf
Department of the American Tobacco Co., brought this suit in the United States
District Court for the Eascern District of Virginia under 42 U. S. C. @ 1981 and
Title VII of the civif Rights Act of !964, 42 U. S. c. @ 2000e et seq. Alleging
that respondents n1 had discrininated against them in hiring, promotion,
transfer, and training opportunities, petitioners sought a declaratory judgment,
prefininary and permanent injunctive relief, and money danages.

' - - - Fool nol es -

n1 Respondents in ihis case are: Aroerican Brands, rnc., which operates the
Richmond Leaf Department of the Anerican Tobacco Co.; Local 182 of the Tobacco
workers International Union, the exclusive bargaining agent for all hourly paid
production unit employees of the Richmond Leaf Department; and the
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Tnternational Union.

i-..ir 
- - - End Footnotes-

After extensive discowery had been conducted and the plaintiff cfass had been
certified, n2 the parties negotiat-ed a settlement and jointly moved the Districc
Court to app.o,r" and enter their proposed consent decree. see Fed. Rule civ.
proc. 23 (ej. n3 The decree would have required respondents to give hiring and
seniority preferences to black employees and to fill one-third of aff
supervisory positions in the Richmond Leaf Department with qualified blacks.
while "gr".ing to the terms of the decree, respondents "expressly ldenied] any
violation of any eq,.ra1 emplolnnent faw, regulation, or order.'r App.
25a.

---FooLnoLes----

U.
U.

S. 79, *81; 101 S. Ct. 993, **995;
s. LEXrS 69, ***4. 6't r,. Ed. 2d 59

(b)
n2 The class was certified pursuant to Federal Rule of civil Procedure 23
(2) . Tt consisted of black persons who were employed as seasonal employees
the Richmond Leaf Department on or after September 9, a9'/2, and black persons
applied for seasonal empfoyment at the Department on or after that dabe.

n3 Rufe 23 (e) provides:

'rA cfass action shall not be disnissed or compromised v/ithout the approval of
the court, and notice of the proposed dismissal or compromise shall be given to
all members of the cfass in such nanner as the court directs."

- - - -End FootnoLes
l***61

The District Court denied the motion to enter the proposed decree. 446
F.Supp. 7BO (1977). Concluding that preferential treatment on the basis of race
viotlied Title VIr and l*821 the Constitutrion absent a showing of past or
present discrimination, and that the facts submitted in support of the decree - -_demonstrated no "vestiges of racial discrimination, " id., at 790, the court held
that the proposed decree illegally granted racial preferences to the petitioner
class. It further declared that even if present or past discrimination had been
shown, the decree would be i1lega] in that it woufd extend relief to afl present
and fubure black employees of the Richmond Leaf Department, not just lo actual
victims of the alleged discrimination. Id., at 789.

The United states court of Appeals for the Fourth circuit, sitting en banc,
dismissed petitionersr appeal for want of jurisdiction. 606 F.2d 420 (a9'79), IL
held that Lhe oist.ict Court's refusal to enter the consent decree was neicher a

"collateral order" under 28 U. S. C. @ a29a, n4 nor an interfoeutory order
llrefusing" an " linjunction]', under t***71 28 U. S. C. @ L292 (a) (1) . n5 Three
judges t**9961 dissented, concfuding thatr the order refusing to approve the

:':':": 
*:':" 'l= ":":'1":': :":':,::.:".:" 

c @ a2e2 'l',l'l
n4 Atthough the Court of Appeals did not expressly mention the

collateral order doctrine, petitioners argued that the District court order
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was appealabfe under that doctrine, and the Court of Appeals cited cases decided
under Lhat doctrine. 6a6 F.2d., aL 423 424, citing Coopers & Lybrand v. l,ivesay,
437 U.S. 453 (19?8); Cohen v. Beneficial Industriaf Loan Corp., 337 U.S. 541
(1949) i and Seigal v. Merrick, 590 F.2d 35 (CA2 1978).

n5 Title 28 U. S. C. @ a292 (a) (1) provides:

(a) The courts of appeals shafl have jurisdiction of appeals from:

" (1) Interlocutory orders of the district courts of the united states,
or of bhe judges thereof, granting, continuing, modifying, refusing or
diesolving injunctions, or refusing to dissolve or modify injunctions, except
where a direct review may be had in the Supreme Court . "

- - - -End Footnotes-
l***81

Noting a conflict in the Circuits, n6 we granted cerbiorari. t*e3l 44'7

U.S. 920 (1980). we hold that the order is appealabfe under 28 u. s c. @ 1292
(a) (1), and accordingly reverse the court of Appeals. n7

Footnotes -

n6 Compare Norman v. McKee, 431 F.2d 769 (CA9 1970) (refusal to enter consent
decree apfealable under @ a2r"l , cert. denied sub nom. security Pacific National
gank w. l{yers, 401 U.S. gf2 lr9'71), and United States v. CiLy of Afexandria, 6L4
F.2d 1358 (CA5 1980) (refusal to enter consent decree appealable under @ 1292
(a) (1)) , with seigal v. Merrick, supra (not appeafabfe under @ 1291), and 606
F.2d 42O lc!r4 a9'19) (case befow) (not appealable under @ 1291 0L @ 1292 (a) (1) ).
See afso fn re Tnternationaf House of Pancakes Franchise Litigation, 4a'7 F.2d
303 (CAB 1973) (refusal to enter proposed settlenent agreement appealable; no
discussion of jurisdictional question) .

n7 We therefore need not decide whether the order is also appealabfe under 28
u. s. c. @ 1291.

- - - -End Footnotes-
t***el

II

The first Judiciary Act of 1?89, 1 stat. ?3, estabtished the general
principle that only final decisions of the federal district courLs would be
rewiewlble on appeal. 28 U. s. c. @ 1291. see Baltimore contractors, fnc. v.
Bodinger, 348 U.S. I'76, I?a-I'79 (1955); Cobbledick v. United States, 309 U.S.
3n, 124-325 (1940) . Because rigid application of this principle was found to
create undue hardship in some cases, however, congress creabed certtain
excepLions to it. See Baftimore Contractors, Inc. v. Bodinger, supra, at
1SO-181. One of these excepbions, 28 U. S. C. @ a292 (a) (1), permits appeaf as
of right from " linterfocutory] orders of the district courts . granting,
contiiuing,rnodifying,refusingordissolvinginjunctions (Emphasis
added. ) nB

- Foot noL es
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n8 This statulory exception was first estabfished by the Evarts Act of 1891,
@'7, 26 sta1:. 828, which authorized interlocutory appeals "where . . an
injunction shall be granted or conLinued by interlocutory order or decree.rr In
1895, that Act was amended to extend the right of appeaf to orders of the
district courts refusing requests for injunctions. 28 Stat. 666. AlLhough the
reference to orders refusing injunctions was dropped from the statute in 1900
for reasons not relevanL here, 31 Stat. 550, the reference was reinstal-ed in @

129 of the Judicial Code of 1911, 36 stat. 1l'34, and has since remained parb of
the statute.

- -End Foo-noEes- - -
t***101

Although the District court's order declining to enter the proposed consentl
decree did not in terms " [refuse] " an " [injunction] , " it noneLhefess had the
practical effect of doing so. Cf. General Efectric Co. v. Marvel Rare Metafs
ao., 287 U.s. 430, 433 1L932). This is because the proposed decree t*841
would have permanentfy enjoined respondents from discriminating against black
employees at the Richnond Leaf Departnent, and would have directed changes in
senioiity and benefit sysbems, established hiring goafs for qualified bfacks in
certain ;upervisory positions, and granted job-bidding preferences for seasonal
employees. Indeed, prospective relief was at the very core of the disapproved
settlement. n9

FooCnotes- - -

n9 Neither the parties nor bhe court of Appeals dispute that the predominant
effect of the proposed decree would have been injuncLive. The parties entitled
the major part of the decree, trlnjuncLive Relief for the Class, " and expressly
agreed thaL respondenbs v/ould be "permanentfy enjoined from discriminating
against black employees at the facilities of the Richmond Leaf Department.rr App.
26a, 2'1a (emphasis added). The court of Appeafs, in construing the effect of
the Districb Couri:rs action, similarly characterized the relief contained in che
proposed decree as "injunctive.r 606 F.2d., aL 423.

-End FooLnoLes- - - - -
t***111

For an interlocutory order to be immediatety appealable under @ 1292 (a) (1),
however, a litigant must show more than that the order has the practical effect
of refusing an injunction. Because @ 1292 la) (1) was intended to carve ouL only
a limited exception to Ehe finaf-judgmenL rufe, we have construed the staLute
narrowly to eniure that appeaf as of right :urtder @ 1292 (a) (1) !ril1 be available
only in circumstances \,7here an appeal will futther the statutory purpose of
', tpermittingl litigants to effectually chaffenge interlocutory orders of
serious, perhaps irreparable, consequence.I' Baltimore Contractors, Inc. v.
Bodinger, t**9971 supra, at 181. unfess a litigant can show that an
interlocutory order of the district court might have a "serious, perhaps
irreparable, consequence,rr and that the order can be effectually challenged"
onltby inmediate appeaf, the gieneral congressional policy againsL piecemeal
review will preclr.lde interfocutory appeal.
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fn Switzerland Cheese Assn., Inc. v. E. Horners Market, Inc., 385 U.S. 23
\a966), for exampfe, petitioners contended that the District Court's deniaf of
their moLion for summary judgment was appealable l***121 under o 1292 (a) (1)
simply because t*851 its practical effect was to deny them the permanent
injunction sought in their summary- j udgment motion. AlLhough the District
court order seemed to fit within the statutory fanguage af @ L292 la) (L) ,
petitioners' contention was rejected because they did not show that the order
might cause them irreparable consequences if not immediatefy reviewed. The
motion for summary judgment sought permanent and not prefiminary injunetive
relief and petitioners did not argue that a denial of summary judgmenL would
cause them irreparable harm pendente fite. Since permanent injunctive relief
might have been obtained after trial, n10 the interfocutory order lacked the
"serious, perhaps irreparabfe, consequence'I that is a prerequisite to
appealability under @ 1292 (a) (L) .

- - -Footnotes- -

n10 The Dislrict Court denied petitionersr motion for sunmary judgment
because it found disputed issues of materiaf fact, not because it disagreed with
pecitioners' legal arguments. Thus, not onfy \i7as the court free to grant the
requested injunctive relief in fuff after conducting a trial on the merits, but
it was also not precfuded from granting a motion for preliminary injuncLion
during the pendency of the litigation if petitioners were to a11ege thaL further
delay raould cause them irreparable harm.

End FooLnoEes-
t***131

similarly, in cardner v. Westinghouse Broadcasting co., 437 u.S. 4'7a (a91a),
petitioner in a Title vII sex discrimination suit sought a perlnanent injunction
against her prospective employer on behalf of herseff and her putative c1ass.
After the District Court denied petitioner's motion for class certification,
petitioner filed an appeal under @ 1292 (a) (1) . she contended that since her
complaint had requested injunctive relief, the courtrs order denying class
certification had the effect of limiting the breadth of the available relief,
and therefore of 'r lrefusing] a substantial portion of the injunctive relief
requested in the eonplaint. 437 U.S., at 480.

As in switzerland Cheese, petitioner in Gardner had not filed a motion for a
preliminary injunction and had not affeged that a denial of her motion would
cause irreparable harm. The District Court order thus had "no direct or
irreparable impacL on the merits of the controver9y.n 431 U.S., at 482.
t*e5l Because the denial of class certification was conditional, Fed. Rule
civ. Proc. 23 (c) (1), and because it could be effectively reviewed on appeal
from final judgment, [***14] petitioner could still obtain the full
permanent injunctive relief she requested and a delayed review of the District
court order would therefore cause no serious or irreparabfe harm. As Gardner
stated:

"The order denying cfass certification in this case did not have any such
'irreparable' effect. It could be reviewed both prior to and after finaf
judgment; it did noL affect the merits of petitionerrs own claim; and it did
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not pass on the fegal sufficiency of any claims for injunctive relief.tr 437
U.S., at 480-481 (footnotes omitted). n11

fooL noL es

n1l By contrast, General Electric Co. v. Marvef Rare Metafs Co., 28'7 U.S. 430
(1932), a case in which respondents sought to appeal the District Court's
dismissaf of their counterclaim for injunctive relief on jurisdictional grounds,
concluded that the District Courtrs order did have a serious, perhaps
lrreparable, consequence and that it coufd not be effectualfy chalfenged unless
an appeal were immediately taken. The Court noted that the District Court
"necessarily decided that upon the facts alleged in the counterclaim defendants
were not entitled to an injunction,tr id., at 433, and that this decision
resolved ,'the very question that, among others, would have been presented to the
court upon formal appfication for an interlocutory injunction. " Ibid.

- -End Foocnores -

t***151

TTT

t**9981 In the instant case, unless the District Court order denying the
motion to enter the consent decree is immediately appealable, petitioners will
lose their opportunity to "effectualfy chaflenge" an interlocutory order that
denies Lhem injunctive relief and that plainly has a "serious, perhaps
irreparabfe, consequence.rt First, petitioners might lose their opportunity to
settle bheir case on the negotiated terms. As united States v. Armour & Co.,
402 U.S. 573, 6A1 (1971), srated:

t'consent decrees are entered into by parties to a case after careful
negotiation has produced agreement on their precise terms. The parties waive
their right to litigate the issues invofved in the case and thus save themselves
t*871 the time, expense, and inevitable risk of litigation. Naturafly, the
agreement reached normally embodies a compromise; in exchange for the saving of
cost and elimination of risk, the parties each give up sonething they night have
vron had they proceeded with the litigabion."

sectlement agreements may thus be predicated on an express or implied condition
that the parties would, by their agreement, be able to avoid the costs
t***161 and uncertainties of litigation. rn this case, that condition of
settlement has been radicalfy affected by the District Court. By refusing to
enter the proposed consent decree, the District Court effectively ordered the
parties to proceed to trial and to have their respective rights and liabilities
established within limits laid down by that courL. n12 Because a party to a
pending settlement might be legally justified in withdrawing its consent to the
agreement once trial is hefd and final judgment entered, n13 t*881 the
District Court's order might thus have the "serious, perhaps irreparable,
consequencerr of denying the parties their right to compromise their dispute on

l":":'1" l":":":': :"": "l^ 
_ _Foornores_
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n12 By refusing to enter the proposed consent decreer the District Court made
clear that it would not enter any decree conLaining remedial relief provisions
thaL did not rest Eolidly on evidence of discrirnination and that v/ere not
expressly linited to actual victims of discrimination. 446 F.Supp., at 788-790.
In ruling so broadfy, the court did more Lhan postpone consideration of the
merits of petitioners' injunctive c1aim. It effecbively foreclosed such
consideration. Having stated that it could perceive no 'Ivestiges of racial
discrimination" on the facts presented, id., at 790, and that even if it could,
no relief could be granted to future employees and others who were not "actual
victimsrr of discrinination, id., at 789, the court made clear that nothing short
of an admission of discrimination by respondents plus a complete restructuring
of the class retief would induce it to approve remedial injunctive provisions.
l***171

n13 Indeed, although there has yet been no trial, respondents are even now
claiming a righb to withdraw their consent to the settfement agreement. After
the Court of Appeals dismissed petitioners' appeal and reLurned jurisdiction to
the District court, respondents filed a motion for a preLrial conference in
which they stated: 'rIn support of this motion the defendants assert that they do
not now consent to the entry of the proposed Decree .'r App. 67a. Neither
the District court nor the court of Appeafs has yet considered whether
respondents' statement constitutes a formal motion to withdraw coneent or
whether such a withdrawal would be 1egally permissible at this point in the
litigation, and we therefore do not decide those issues.

n14 Furthermore, such an order would also undermine one of Lhe policies
underlying Title VII. In enactlng Title VII, Congress expressed a strong
preferenc- for encouraging voluntary settlement of employment discrimination
claims. As explained in Alexander v. Gardner-Denver Co., 415 U.S. 36, 44
(r9'14):

'rcongress enacted Title VII to assure equality of employment
opportunities by eliminating Lhose practices and devices that discri'minate on
the basis of race, color, religion, sex, or national origin. Cooperation
and voluntary compliance were selected as the preferred means for achieving this
goal . "

Moreover, postjudgment review of a district court's refusaf to enter a
proposed consent decree raises additional problems. Not only might review come
after the prewailing party has sought to withdra!,i its consent to the agreenent,
but even if the parties continued to support their decree, the courL of appeals
might be placed in the difficult position of having to choose between ordering
th; aqreed-upon relief or affirming the refief granted by the trial court even
when such relief rested on different facts or different judgments lvith respect
to the parties' uftinate liability.

In addition, delaying appellate review until after final judgment would
adversely affect the court of appeafs' ability fairly to evaluate the propriety
of the disLrict court's order. courts judge the fairness of a proposed
compromise by weighing the plaintiff's likelihood of success on the merits
against the amount and form of the relief offered in ihe settlement- See
Protective Comm. for Independent Stockhofders v. Anderson, 390 U.S. 4L4, 424 425
{1968) . They do not decide the merits of the case or resolve unsebtled 1egal
questions. since the fikely outcome of a trial is best evaluated in light of
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the state of facbs and perceptions that existed when the proposed consent decree
was considered, appellate revie\d would be more effective if held prior to the
brial court's factfinding rather than after final judgment when the rights and
liabilities of the parties have been established.

- - -End FooLno-es-
t***181

l**9991 There is a second "serious, perhaps irreparabfe, consequence" of
the District Court order that justifies our concfusion that the order is
immediately appealable under @ 1292 (a) (1) . t*891 In seeking entry of the
proposed consent decree, peLitioners sought an immediate restruccuring of
respondents ' transfer and promotional policies. They asserted in their
complaint that they would suffer irreparable injury unless they obtained Lhat
injunctiwe relief at the earliest opportunity. n15 Because petibioners cannot
obtain that relief until the proposed consent decree is entered, any further
delay in reviewing the propriety of the District Court's refusal to enter the

:':':' 
-1":' ':":" 'l"l :':'"": ' ;"".:::::1" ":'- "l', _ _

n15 In the "Relief" section of their compfaint, petitioners alleged:

"Pfaintiffs and the cfass they represent have suffered and wilf continue to
suffer irreparable injury by the policies, practices, customs and usages of the
defendants complained of herein until the same are enjoined by this court.
Plaintiffs have no p1ain, adequate or complete remedy at 1av7 to redress the
wrongs alleged herein and this suit for a preliminary and pernanent iniunction
and deelaratory judgment is their only means of securing adequate relief.

'WHEREFORE, plaintiffs pray that this Court advance this case on the docket,
order a speedy hearing at the earliest practicable date, and upon such hearing,
to:

permanent injunction enjoining the defendants and their agents, successorsr
employees, attorneys, and those acting in concert with bhem and al their
direction from continuing to maintain poficies, practices, cusLoms or usages of
timiting plaintiffs and members of their class to the lower-paying and less
desirable jobs, denying them on-the-job training opporLunities, denying them the
opportunity to advance to supervisory positions, denying them fringe benefits
aiiorded oLher employees of the company, and denying Lhem adequate and effective
union representation because of their race and color.rr App. 9a-10a.

This is essenLially the relief that petitioners would have obtained under the
proposed consent decree. t***191

n16 For example, petitioners might be denied specific job opportunities and
the training and eompetilive advantages that would come with those

:t:":':"1'-"- - -Fn.rFoornores-, - -
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In sum, in refusing to approve the parties' negotiated consent decree, the
District Court denied petitioners the opportunity to compromise their claim and
to obtain the injunctive benefits of the settlement agreement they negotiated.
t*901 These constitute "serious, perhaps irreparable, consequences' that
petitioners can "effectually challenge" onfy by an immediate appeal. It follows
that the order is an order "refusing'r an " linjunctionl " and ls therefore
appeatable under @ a292 (aJ (a) .

Reversed.
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lnjunction Motion in Alaska wilderneaa Recrealt-ofr ADd

tO!ft"."-ae""-S , 9*-h Cir' No' 95 35222'

Aqenry, J,ftlgalron PosiEign This case arises ouc of four EIS's
wh cn toqe:he: aulhor | 7ed _'t qt^ut m'io'i ty ot c 'rb' - .1a:ves- inq
:.^:"r::;":;'1,,;-;-;-;i tnLeo or !he rdrinisL-aL ive dreas Jr Lhe

ionq-"" ilutj-orr-1 Fores--. ine nor"st service had determined that
ii dia tt"t need tc prepare supplemental EISS- o:r ANTI-CA

i""i"1"i""*-n.ioi " tir*I:it-tg timrer chat had been-subl'.ct r-o a
i.;;'.";;-: imber coflt*ac- L' o-'e' -.-.pan es atter rr o rong caLc

;;;;.;;; ';; ;;iminated orL ;ulv 2+' 1ee5' a Ninth circuit panel
."."itti.q of Judges T.G. llelson, wright' Brn!.'nr ng' ieversed the
ii 

"-i 
il"i--l""i.; t i.tt,t or surnmarv iudsmerrL [oi Lhe. Fcres]:

;;;;r;;. -ir." 
"",'i:t oe.ppeale r""i'a Et'"*- canceliation of t-he 50-

ii".-.."tt""t was signrti-cini, itt ctttt :Lc br'oadened Lhe range ol
'";::;:;i;;; " 

";lir"li" ." thc asencv -H?1'"r-'h" decision ndt to
li"I".ia""-"1 i,"rnati..'es' rn nhw frE;a- and l\Nll'cA pr:oceedilgs was

rliirl" t" -u" -"".easonable . The court reman'led l:o the dietrrict
;;;;; ;;.-;";;lincins or the eqlrities to decermine whether and

;;*;;";"i"; 1".'l i"ji'.r-i"" shJ''rl d continue pendins the Forecl
s;r;ia;'; com;liance-uith rTEPA and AllrLcA tr

Tn cro36-moLions on tshas inj'lnction' EoresL servi'e makes a

-"red-v arollmenE toac a oec-slor 'o Lssue no in LlrL' ion _.j

::":;;:b;"; 
-;";-*".".".pi.ti"" or the necessarv. documents and

.;;;;;ii;;;'for: complian-ce with NEPA and ANTLCA is expected to
i#:=Jil';.;;;. 

'.i;-;;'-;r.i;; acLiviEv is alrowed, i:here wiLr- be

an aDDroxinately J-year. peii-O aurt'ng_ which the-injunctron wifl
i"""-Ir." l;*r"i' - 1""" n l-i s -ase -nava Lrdble '

Ar:quinq for a limited irrjunctiotl' our brief notes ehat gec

.1". iiri'"t't[" tongass Timbei Reforn Act {TTRA) ' Pub. r'- No'

ia1'-eia,104 stat. 4sze, *nl,c:n dlriects Lhe Forest service to
"seek '.o meetrr annua1 *o.ttti dtln"t'd tor Limber' The N].nth
ci."nii.t"r.a that the section gave the Forest F":ti:t l'::l:-^ ^ii.*iff:-. av-inan rt had under ANII'CA' ' but nonethefess requlres a

;;;i;;;r;;'"i the market, the l-aw. and o:her uses.' incrudinq
Dreservation. " AWRTA, or f ia-"t r:r' Th"13 ' wichout a change in
i"-l-""u"c""ti"l-Eimtt"r haivesr' will continue in t'he cenEraL
;:;;";;";;;-;;;pi;ll;; or rhe supplementa-- ion process rhat
i:'i::";',--;;-- ir',. t'l"r a::.r,.res !i.at the court shou'Ld "preserve
:;:":";;;"";;-;""" ia.i " ::an!e oi al L er:nat ive s 

. 'nithout causinq a

;;:.;i;-;;";;p; itn of tne timber industrv and its dependent-
cotnmunities i; the centraf To:lgaes " Br' at 11'

Timber fand and demand on the Tongass ls as foLlows:
National Forest T'and: nearly 17 million acres
- +:t?, ot ? million acres has been vrithdrawn for
wilaler:ness areas, research natural axeas'
.*p"ii.""t.f forests, municipal.\'/atersheds' and
ot-her areas noL available for timbcr harvcet-_
- 3.46 milljon acres of produetive foxest lands
relnain availabfe for l-Iarvest: 2 55 n"il1jon acres'
."*fii=i.g anlY 44% of the totaL prcducLive le'ds
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and only 25? of the Cotal forested lands in the
Tongass.

KPC's facilities' average annual consumPcion
over the past tren years has beer! 222 mmlcf per
year. The curr:ent amount of timber under cont_ract
l]o KPC is cnly 146 mnlf.
- The average annual consumption over the lash 10
years for iidependent mi1ls bas been- 115 mmbf-
volume currently under corltract in the independent
sales ie onlY 74 nmbf.

Forest Setwice strives ho maintain a healthy timber
in&rstry, by seeking to keep a three year supply of timber under
contraci for both long term and independent contracts- The thr'ee
year suppfy a al1ows aontr.actors to respond quackly to changes in
irart<er: a_emand :Ln a volatile induEtry. Second, and perhaps more
imporl:ant'ly, lhe bhree year supply goal Cakes into account the
i-i'c intt L'-*be. ooes nou.pp"li i"lmedi.Le-y d. tne 'n-Il.' upon

"ontr*"t. 
There is a time lig between conLract and tshe consLruc-

tion or reconstruction oi roads anil l-og transfer facilities'
f'f.tty tt-r.r".t units can noL be harvested dlrring var'ious times of
i,he year because they are at lelatively hiqh elevatlons where the
snow is present longlr or because fishery protectLon measures
limit the tining c{ operataons in an area.

Tonqass provision of DOI -I\pDrops -

The first paragraph of ihis provision applies to the entire
Tongass, requj-ring ih"-po-esc Service to "continuer wiLh
Alt;rnative -P in a 1991 Tongass Land Managiement PIan Ravision'
il now pro.tiaes that the Fo;est service shalf continue the
curient- rongass Land Management Pl-an 1n fiscal years 1995 and
199'/. The Becretary may act to 'raccommodale" any agreemenE with
the Alaska Visat.or'; As;ociation 60 long as it does not r'esult in
] reduction of the acLeage of timber Land and the alfowable sale
cruantirv idenLiliecl in the 1992 To gass Forest Plan' The secon'l

'iii*"."i,rt of this prowision is d'rsigned to oven'i de l-he Ninth
Eii.iici s decislon in Alaeka lr{ilderne6s Recreatsion And Touriem
As€ociabion v. Morri €on.

Though the second paragraph bears directfy- on :his
litiqatio;, iL is the flrst paragraph that is the core of the
eJ*iii.ii"il""'s obiection. :rhe Fr"!ident'= statement objects
!ft-i li, wonld "a11o; harmful clear-cutting, require the sale of
ii*b". .t urrsusiainable leveLs, and dictate the use of an
o.rta"t"a forest plan for the next 2 fiscal years " SCLDF claims
inii "t}t.." is pienty of Linber available to supfy the industrY
-l_ nottn"r leve1's witilout releasing the injunction " ae sh^!n

"to.ra, t. contend EhaE tbere is less than a yea:r suppLy'
u"i""ir"., tshe SCLDF lettet indicales no opposjtion to the l?orest-
service position that timbei managemenL should be a]1owed at
" nor:maf 1eve1s . "

PRtrStrFTVAT
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1, i,nor/ DrA' hra '"/"/:\l\'-n'

rrr4ihS{r.d Ju,r(r,, AlNkl t98or (en7) 5fl('_17tt ts" (')i)7) t6l.rB'

Decenrber 18, 1995

SENT VIA FACSIMILE

Ms. L,ois J. Schificr
ASsiJtanI Altorncy Grncrcl
Depanmenl of Justice
Environmcnt & Na'ufil Rcsources Dtv

10!h Slree' & Constirulion Ave.. N.W
washingon, u (:. 20530

D€ar Ms- Schiffer: :

Thank you fo! rtleeLing wilh me last welk in Wxshingion.rcgarding the AWR'l'A-y'

Morrison litigatlon, I an wriling to foilow up on the lltigalion deadline we are facing ihis

week and the position the govemnent will teke'

-thir lrriday, Deccmber 22, lhe Justioe Departhlnt i9 schcdulcd !o file a rllotior) irl lhc

district coun on b;half of thc For€st Service addressing relief Based on our conversations

*lttr the Fo.esr Seruice's OCC lawyer Bob Maynard, it apPears thal the |oresl scrvicc wants

to se€k brmd relief from the injunction, asking the court to lel many iF nol all of thc cnjoih€d

sales 8o forward wirhout complying wilh NEPA and ANTLCA'

-fhjs litigarion position is complelely inclnsistrnt wjth the whitc IIouse's slrong

qrsitiolragains!-thc nwRTa rider in lnterior Appropriations lf the Soveftrnent t'kes this

Lti,i"" li i" u.i"f.,t f'riclay, the Alaska senators leill usc it as proof of theit claiDr thar they

lr" trying t,, gupport thc Forest Selvicc,. dilectly undercurting the Whjte Hortsc s llositir)n'

wezkening or vacating lhe injuncdon is bolh ullne4essary and at odds wilh bloadct

gcuts, as snown'in rhc attachr:tl timber supply fact shcct, th're js plcnty ot tirnbcl aYailal)le ()

iufpiy rtrc inOustty ot normal levels without telca$ing the injunction llrrlrpirrg excessive

uo'lua" on the market.n laJge sale offerings at this rilne \"ill only uodercJt the ('nPoing

allempt to reform lranagPment oI lhe Torgas( lhrnrrgh rhe TLMP levislon

Dd-.lr:o{oal" rloio("ru rLvri N'*oi'd Ld;s s"nF N uCJi66ir A
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Dcccrnbcr 18, 1995

PxEe 2

I hope thn! lhe Justide DePartment will steP in lo ensure that the governnent s lx)sirion

in ttre litiea'tion this tiriday is co;srslcnr wilh WhiB House policy' both wilh rEgard to the

inr"rinr ,ipp,optiotinns bill and ro lhe broadsr effort to relornl thc Tongass

Thank you again lbr taking Lhe lime to addrese thosc issues'

r) t
U ''-'^-'

Sincerely y

Eric Jor8c

LJ:ld
attachlnent



12/20/95 19.42 6202 514 055? ?]oo6/045

TIMBER SUPPLY STATUS
TONGASS NATIONAL FOREST

Updated December 12' 1995

on Decetnber 1, 1995, the I'orest Selvice relea6ed a dr&fL
rinbei s,:pplv and oemand RcporE lor fiscal year 1995' 'I'he draft
;-:;;; :;:;;'rtrai joqqinq bbth bv independent operarors dnd bv
i"ilnixi"-""rp c"^p-ii 1.!s!ga!gd- in FY 199s.-over 1994 I'evel6'
n"i-iiiltiu"aiitq th; iilurrctGn ln AWRT4 v Morrtson' rhe report:
;i;;-;;;"" sta51e enplol"nent in th; tinlber sector and abundant
;i;b"; i" the "pipeiin;" to inct6ase 1o991ng levels even
further ln 1996 and beyond.

Independen: tinber sale purchasera l"n the Totgdss cut 59

*ir r i;;-;;;;;-;""i- i.',lt I in iY rees, up. rrdm 48 mmb r 'in 1ee4 and

i6-tiiii l..-iggi. sin.. th* p."t.s" of lhe ronsass I'imber Refolm
eia )' ii"-"""t.g" "tt"""r 

c'-rt ?rorn- inaependent sale€ hss been 65

ni.li. '.thus, ti.e 1995 cut llas rlel-r $riihin the normal range and on
an upttard '-rend.

The "pipeline" for indoFotrd€l!- eal"-E I-n 1996 and beyond is
,^'el t sloctei.' There ale already 46 5 nunbf of utcut timt'er undet
.""it""t and available for Logging, !'ith an additional 100 ruttb f
in unenjoined new offellngs planned for FY 1996'

Retchikan PufP Cotnpany cut 14? Ilunbf !lq9r i!:.long-terln
contract in fY 1995. uP fron 136 Fmbf in 1994 Thi6 cu! r"ras

consistent with lhe coinpany's average annual 'ut of 160 nmbf owet
i;;-I;;; ;6 vedrs and 1i5 iunb f in Lhe five yedrs since the
p""""q*-"i-th" iongies r inlcer Retorm AcE' I,ike the -Lndppendent

;;;;h;r"tt. xPC is logglng at norma] revels and i3 on an uPeard

KPC afso has abundanL t inlcer in the PtPellne' KPC cullenlly
hag t8O !N(bf (nore than a year'3 soPply) in-released' uncut'

"...i"1.-a lirnber rcadY toi Iogging in FY 1995 and beyond' The
i"i"!L s.r"i." plans to offer t<ic an addltlonal 210 rnmbf in FY

i9t;; .;;; than- enough to conti-nue !o neet contract vol,,:res'

The dralt fiftbet SuPPIy aod Demand ReporE 6ho1Js tha!
employrne't in loqging ^"i in p','p nillq l.emainFd at fLa cahc
i"i"f- ill FY 1995-;8 icS+. tmptoyrnent jn sdwmills decrined oe a
."""it ot iht closl're of l]he iPc- wrangerl sa!'nitl' which preceded
rhe fllLng of lhe AWRTA v. liiorltson litigation- Employment j-n

oiher saurmi-Ll s :renained constant-

!'h.: draft Report also d.iscLoses that thsro are 1,277 runbf of
uncul simber lor irrlcrr the NEPA process has besn comPle1:ed This
iJ o-"r tour cimes the volunre Logged in FY 1995' A v&st slRount
oi adaltional, ti:I]ber ls at varlous stages of PlePardtion in the
lreee ft""".=. The Forest S€rqlce has Prepar6d enough tlmber ln
the r6ngass fo. fllarLy years of .Loqglng a! curr{in! Levels'
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KEITH SAXE
DEPARTMENT OF .]USTICE
BnvrronmenL & Natur:at Resolrrces DLvisron
P.o- Box 653
washjngLon. 1l-C- 2aa44
202-305-0451

BRUCE M. I,ANDON
DE?AF,TMENT OF JUSTTCE
EnvironmenE & llatural Resources Division
801 B Strcct, Su]-te 504
Anchorage, Alaska 99501-3657
901-2'lr 5452
F^X 9D't -?,'71-582'7

Attorneys for Federal Defendants

dec 19 draf l-

IN THE UNITED STATES D]STRICT COURT

FOR TI{E DISIR]CT OF .A]-ASI(A

A ooz/045

Case No. .194-033 Cv (,lws)

FEDERAI, DEFENDANTS'
BRIEF ON THE PR,OPR]ETV
O!] ]NJU]{CAI!! REIJ.IEI

AJ,ASKA WII,DERNESS RSCREAT]ON
A\-D TOURTSM ASSOCIATION, et al.,

Pl -in - i 'T-,

UARY MOR(.L5ON, Fo -es" Super-
visor Cha ham nrca, Tongdss
National Forest; et a1 .,

Defendant s

A],ASKA FOREST ASSOCTATION,

2L

22
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lntrervenor-Def endant.

Th€ Nintrh Circuit has ,'remandIcd] to the diEirict courl

to conduct a bafancinq of the equities to determine whether the

preliminary injunction now in force shoufd contsinue pendinq Lhe

ForesL Service's conrplaance with NEPA aird ANrLcA, or to fashion

an injurrction as its deems appropriaLe " Alaska wilderqegq Res-

reacjLe4 ! fqllrism Ass'n v. Morrlson, 67 F 3d 723, 732 (9ulr Cir'

FEDERiI] DEFENDL\TS' BRIEF ON

fHF PROID'I-Y OF II JI''I:T-VE REL!.I' -t -
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federal defen

an inj unction

scope of any such

for that reason

distlict court. "

1995) (IAWRTA,') . The NinLh Circuit agreed with

dancs position that "lqluestions as to wheLher

wou-Ld be appropriate during the remand, and llhe

injunction, raise intenseLy factrral issues, and

shorrld be decided in the first inslance by the

J-d= (emphasis added) '

Because tlhe remand is for Lhe balancing of the equities

and because the factual and statuCory background of this ca€e is

seL out both in the Ninth Circuit's opinion and in prior L'rief

ing, we wifl not a_epeaL thdL backgtound here

In thls brief, federal deiendanLs wil-l show Lhat a

balancingi of the equities in this case couid supporc the deniaL

of any injrlnction in Lhis case However, given the pracEice of

this court in rssuing partial injunctions in cases such as this'

we also propose a narrowly tailored injrlnciion which we believe

reasonably reflecls the balance of the equiiies and Lhe public

interest -

I. TIITS COURT IS TO DECTDE THE
TN,fUNCTION IN THE FIRST INSTANCE
AND THE BIJRDEN TS ON THE PI'AINTIFFS.

A The lJroprietv of the injunction has nol:
been oreviousl-Y adi udicated

The NinLh circui[, in remanding this case, statecl:

lwl e agree witsh the Fcrest service that
': l;lrresLicns as lo !.rh'iLr6r dn icjuncLlo.1
.,],jiJ r" appropriaEe during Lhe ':^mrnd, ard
L\F ccope .r any sucn -n uncl'Lo4' ralse LI.-
tenself factual rssues, and for that reason
ehould-be decided in the first instance by
Ul-. di str. cc courc. " We :Lereiore exLcnd rhe
;.-""t"." i_iuncFion, v.r':ace cne dlsLrLcL
co-uu's Lrlei dF.y:-]q an -nlLn'rioo and rje-

FEDERAIJ DEFENDANTS' tsR]EF ON

TIIE IROPEIETY OF INJ:JNCTIVE REI'TEF2A
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mand to the district court for a balancing of
Lhe equities to determine whether and in whal
form Che injunction should conLinue pending
the For.eet service's compliance with NEPA and
ANILCA. on remand, the di€trict court is
authorized to amend, wacate or replace the
injunction entered by bhis court as it deler-
mines necessarY.

This court, i:llerefore, has been ilirected to perform I'in the farst

instance" a balancing of ttre equiLies to deternlirre whether and in

what form the temporary injunction should be ccncinued as a per-

manenE injunction. Beeause Che issuance of a pernanent i'njunc_

tion, and Lhe balancing of the equjties has not been previously

adludicated, this court retains its fu11 equilabLe dis(-reLion'

The rules limii:ing thd modification of permanent

injunctions to instances where Lhe enjoined party can demonsLrate

changes in fact ol law have no application here 6ince those rufes

are based upon the principle that parties should not, be subjected

Lo the burden of reestablishing what has oDce been decided See,

Svstem Federatj-cn No. 9l-, RailwaY Emplove's fsicl Depc AFL-CTO

v. wricrhc, 354 U.S. 642, 641 Q,g6L). The riqorous test for

modification of a permanent injunciion is not applicable to

preLiminary injunctions. In re Dore & Associates Contractino '

Inc. v. American Drr.rq.iists Ins. co', 54 8 R 353. 360 (tsankr'

W.D. Wis. 1985) . I"lhere ilhe issue is whether to continue a

temporary injunction, the buralen of proof is on bhe party seeking

the injunction. !L al 361-

B. The Court Must Tal<e lnto Account The Amount.

Cf Time Necessarw To Compll/ with NEPA And ANILCA' whan the Ninth

circuit issued and then extended the injunction pending appeal,

FEDERA! DEFENDA}ITS' BR'iiF ON

TTTE PROPRIE?Y OF IN.I!'NCTIVE REI]IEF

Aloo 9,/04 s
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24
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iL performed at most a perfr.rncCory balancing of the equities.

Moreover the equities the Ninlh Circult was balancing involved

the harm Lo the plaintiffs agai4st the harm bo the timber indus-

try and the public from a Lemporary injunction which wae designed

to last only during the short period needed to resolwe an expe-

dited appeal and for thi6 court Eo act r.rpon remand.

Ttlis coutL, on the other hand, must bafance Lhe harm to

third parties and che pubfic fron an injuncEion acarting wtth the

Ninth Circuit's injunction pending appeal and Lasting unLil Lhe

cotTrpfet.ion of the necessary documents and procedures for complj -

ance \ri.th NEPA and ANILCA. That process is expected to take two

years- Declaration of Steven A- Brink (ati:ached heret-o) Tllus,

in balancing Lhe equlLiee. the court must contemplate t'hat- there

will be an approximately 3 year period during which the injunc

tion will keep lhe timber at issue in this case unavailable '

consequenclY, the sl:ope of the Ninirh Circuii's iniunc

tion provides ]ittle guidance orr the scope of L:he proper baLanc-

ing of the equitles in this court. The fact that the Ninth

circuit's injunction was intended Lo last only a short period ot

time, suggestg that an injunction intended for a fonger period

shou-Ld be more narrowl-y tailored.
II. DENTAL OR LIMITATION OF INJT]IVCTIVE RELIEF 15

PARTICULARLY APPROPRIATE ]N SITUATIONS IN WHTCH A
VIOI,ATION AFFECTS NUMEROUS PROJECTS '

As the Ninth Circuit recognized in Ad!!A at' 731/ even

in lnstances where a court finds a violalion of an environnenta]

statule, tshere is a I'fundamentaf principle that an injunction is

FEDERAI, DEFENDANTS' BRIEF ON

T:II] fROPP'E'7 OF \JL]NCT IV€ DTLID' 4
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Production Co. v. Villaqe of Canbe11, 480 U.S. aL 542. If such

Aor1,,o45

arr equi-Labl,e remedy that does not' issue as of course." Amoco

!Lodur!}e4 Cq. v, vt 'LleSc a,!--Gatrbell, 48o U.S. 53\, 542 \a9a'7),

citins @, 4s6 IJ.s- 305. 311 (1982) -

Instead,

In each case, a court mugt balance Ehe com-
peeinq clalms of iniury and consider lhe
effect oo each party of the granting or with-
hofding of the requested refief.

AWRTA at ?32. In addation, LhF corrrf ml.lsi consider and make

specific findings on the record of Lhe public interesL. Northern

Cheyenne Tribe v. Hode1, 851 F.2d LL52, r.L5'l (gth cir. 1995) .

The essence of equity juliediction ie to mold each

decree to lhe ncccsslty of the par:ticufar case. llexibility

rathcr than rigidrty has distinguiEhed it sie{ra club v, Car-

gjJL, 732 F. Supp. 1095. 1102 (D. Cclo. 1990), rev'd and remanded

on other grouids, 11 F.3d 1545 (1Oth cir, 1993), citlng EecLt- -1{,

Bq4eg, 321 U-s. 321, 329 \1944). l'he goal is lo arrive at a

"'nlce adjustment and reconciliation' beiween the competing

cfaims--.." !,leinberqer v. Romero Barcelo, 456 U S. at 312 (1982) .

By its nature, envi.onmentaf injury can sel-dom be ade-

qlraLely remedied by money damages and is often permanent, or at

teast of long durat.ton and may be con6idered irreparable. Amoco

i-njury is sufficiently like).y, then the balance of harrn will

usuafly favor the issuance of eI injunction. Td.

This is not to say LIraL d totdl injuncLion oi act1vl-

ties is appropriate. The lr=inrh Circuic has long recogniaed the

existence of circumsL:rnces in NEPA cases whefe "an application of

FIJUEFAIJ DE!'!]NDAN'IS' BRIEF ON

flII: pROpqIrT! - -\-U\'- Vr R9. lrE
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tradii:ional- equitable principles may jusLify denlal or. I j.mj-tation

of injrrnclive rcl ief. " Cadw v. Morton. 52'7 F.2d '7A6, 79a n-I2

(9th Cir. 19?5) . Accord Enos v. Marsh, 615 F. Supp. 32, 35 (D.

Haw. 1984) , aff'd, 769 F.2d 1363 (9th cir.. 1985) . In balancing

thc cquities, "the environmenhal concerns of the movants must be

weighed against the soc:i.eEal inLerests which will be adversely

affected by Lhe r:ealiLies of Lhe sitr.l.lLion. r' Warm Sprinqs Dam

Task Force v. Gribble, 565 F.2d 549, 551" \9L}.. cir' L9'7'l).

Limiting the scope of an injunction is particular-Ly

appropriai:e where the lnadequaie NEPA document or ANTiCA proce

dures s\rpport a Large number of projects. In Hanlon v Barton.

740 F. Supp. 1446 (D. Alaska 19eB), this court found NEpA and

ANILCA violations with regard to the Afaska pulp corporahion

(APC) s-ycar operating p1an. That plan (like the Erss at jseue

in Lhis case) involved almcsb all of the timber harvests in tshe

centr.al pail of the Tongass. ,fudge von der Heydt stated Lltat in

such cases "it is likely Lhat neithet complete suspensLon of

harvesr:ing nor unrestrlcted continuation of such acLivity wouid

be appropriate pending the Forest service's compliance lvith iLs

obligaLions under NgpA and ANILCA.tr Id. al 1459. He suggestred

thatr an appropr:Lat.e injunclion should be fashioned "in such a way

as Lc 1) keep ApC and the principle souLheastern mills in b'rsi-

ness; 2) minimize env:Lronmenl:a-L harm pending.comPletion of

suppfementaf envr-ronmencal etsudies; and 3) I<eep as many options

open as possibfe wlth rcspect to faCer road buildlng and har

vestG, so that Lhe supplemental studiee can ccnBider a br.;ad

gEDEL\I, DEFENDANTS' BRXEF ON

Ihi lRoPl lETY o. -\fl-rNc- rF R:l lT

@012/o4t
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FEDERAT. DI]FEND}NTS ' FETRF ON

THE PROPRIETY OF INJUNCTiVE REI]IEF

@013/045

range of alteLnatives.' f.4. Sce also City of Tenakee sprinqs v-

Courirj,qht, No. Ja5-024 Cv (D. Alaska, Memorandum and order July

31. 198? at 2-3), copy atF-ached hereto.

Judge von der Heydc'e approach is consisaent with

numerous other cases. Thus, in State ex rel Guste w Lee, 635 F

Supp. 1107, II27'29 lE.D. T,a. 1986), the court, after finding

NEpA violations in the renewal of shell dredglng permits in

Louisiana. declined to enjoin such dredging pendrng compliance

with NEp,A. The courL noted that I'continued dredging means con-

tinrred degradatjon tin l-he af fect.ad areas-'r !!- aL ar.2"l - .Against

this environmentaf degradation the court weighed the irreparable

damage to the shel1 dredging industry as well as revenue losses

to the stsate and to eecondary and consumer indusbries.

The Companies represent an industry that has
been in existence for more than 50 years
under the auspices of slate 1aw, and which
has maior economic impact.s upon the state's
economy and other secondary industries.

Id. at 1128. The court also reasoned that given the long and

ongoing activities of the industry, impacls from the activiLies

which woufd occur pending compLiance $7ith NEPA would not be

sErikirg. l<L ar - - ro

similarLy, in citizens for Environmental Oualitv v'

Unj-led states, 731 F. Supp. 9?0 (D. Colo. 1989), the court f'rund

that the forest plan for the Rio Grande National Forest consid

ered an inadequate range of alLernatives, but enjoi-ned timber

harvest only co t]-!e extent that tshe Plan woulld alfow increases

owei the current 1ewel of harvest.
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In sierra Club v. caroill, the court found environmen-

@ot4/o45

tsal violalionE, buh decided u lcloneidering the totaliLy of the

c i:cumstances,i , ?32 f. supp. at 1102r not bo issue an iniunction

against af1 harvest. Instead, bhe court enjoined the Forest

Service from offering ievt conLracts on lands not restockable

wlthin five years, birt refused tlo apply the injunction to exist_

ing co_LracEs.

1II, THIS CASE DOES NOT INVOI.VE AN AGENCY WHICH IS NOT

FUI:Y INFORMED ABOUT THE IMPACTS OF THE PROPOSED
ACTTONS

This case does not involve Lhe normal case whele an

agency tras either never prepared an EIS o1: hae prepared a defec-

tive EIs. Thie case arisee out of four EIg'9 vrhich together

authorized the great majority of tsimber harvesting occurring in

two out of three of the administrative areas of the lolrgass

National ForesL. P1"lintj'ffs did not seek iudlcial review of

those EIS on grounds Ehat the EIS'S were inadequate whan isslred

or thaE the environmentaL impaccs of the project have changed'

Rather, they claimed that the subsequent termination of the APC

contract requir.ed a suppfenrFnt to the ETS i:o consider a bToa'ler

range of alle::naiives. The Ninth Circuit agreed, bul recognized

that the issue was a cLose one when it denied attorney fees

becauEe the government ' s posltion was subetantialLy justified'

A-n iljunction in environmental cases is less ti'kelv in

cases, such as here, where the agency is ful1y informed aboui: tl

environmental lmpacts of the Proposed acEion'

Thus, afthough there may be a technical vio-
lation of procedrrrai requirements, an injunc

FEDEPAL DEFENDANTS 1 BRIEF O\
THF PROPRJDTY OF IN]L'\'IIVE PI-:-fT
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tion ',vill l]ot necessarily iseue if the deci-
sionftaker is otherwise fufly informed as to
Lhe environmental consequences of the pro-
Posed acli on -

Enos v. Marsh, 616 !. StrPP. at 37.

IV, TI.IE SUPPLEMENTAT]ON PROCESS WILL OCCUR AGAINST TI{E
BACKDROP OF SEC-IION 101 OF IHE TTRA WHICH DIRECTS
THE FORES'I' SERVICE TO SEEK TO MEET MARKET DEM.AND

Even though the Forest service must and rvifl ccnsider a

broader range o€ al.ternatives in the supPlementat r.orl process, it

v,iLI do so against fhe backdrop of sectj-on 101 of the Tongass

Timber Reform Act (TTRA) , Pub. L. No. 101-526, 104 Stat. 4425,

which direcCs the Forest Service to rrseek to neet" annual market:

demand for tinUcer. The Ninth Circuit stated that lhe section

gave thF. For.est Service "more ffexibilir-y than it had under

ANILCA . buc nonetheless requrres a "balanc/rrgif Lhe market, the
( -\ ,/

law, and other uses, includrng preeerwat ion-:-/ABTA, 6? F.3d at

73L- whatever added discretion the Forest Service has by virtue

of the Lermination of the APc contract, it is difficult lo see

how the Porest Service couLd clloose a rLo-action afternaLive or

even a .trasticaLl.y reduced alternative and sEill fulfill the

reasonable balancinq sough: in Section 101 of Ehe 'ITR\. Given

1:his coni:ext, the reality is that substantiat tinber harvest will

continue in the centrral Tongass upon completion of the supplemen

tation process. 'fhat being the case, t-he goal of the colrrt

shorrld be to Freserve the option to consader a range of alterna-

tives wiLhout causing a drastic disruption of the limber industry

and its dependent communities in tshe central Tongaee.

FEDENAI, T]EFE\IDANTSl BRIE] ON

'IHE PROPRIETY OF IN"'UNCTIVE REI,IEF

@01',/o4a
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1/ The designatsion SR refers to:he consecr.rLive Pagination of the
short recoid filed by the parties duringr the merits port:ton cf
tshio caee. The nhorl rccord materials are for the most part
taken from the adminisLrative record, but afso include non_recotd
dcclaracions submitted by the parties to assist the courtr in
baLancing [he equiLies.
FEDgRAL DEFENDANTS' BRIEF ON

TI-IE PROPRIETY OF f}IJ'IJNCTIVE RELIEF

The court shoulal also bake into account thal: in seeking

Co meet market denand, the options of the Forest Service are

constrained by lhe fact that- so little of the Tongass is avaif-

abte for timbe: harvest. Cf the Lotal national forest land area

(nearly 1? miflion acr.3s) 4LZ ot '7 million acres has been lYith-

drawn for r'rilderness areas, research natsu:ral areas, experimental

forests. munj,cipal watsersheds, and other areas not available for

timber harvest. TI,MP SDEIS 3-341 and 343 (SR 550, 552 !/) .

Prior to Lhe passage of Lhe TTRA, 28?t of the forest land base

capable of llrowing comnerical wood products was ]tithdrawn from

timber production. Id= at 341 (sR 550) . Congress riTjt-h the TTRA

added and addltional 12% (over. 1.3 rt1i1l ion acres) to the area

v,i thdrar,rn from l-,imber production. !)L at: 342 (sR 551) . Approxi-

mately 3.46 millian aeres of productiwe forest lande remain

available for harvesi: 2.56 nillion acrcs, comprising only 44?

of the Lotal productive lands and only 25% of the tocal foiested

lands in Lhe Tongass, ilL al 342 (sR 551) .

V. SUGGESTED PRIORTTY OF PARTIAI, RELIEF.

The Ninth circuit arlthorized this courE to vacate the

temporary iniunclion in lts entirety and v7e shall show befow lhat

a weighinsl of the equities does not' iusLify the issuance of any

injuncLion in Lhis case. We ale, nonetheless. mindfttl of Judge
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FEDEIAI] NF,FENDANTS' EF:IEF ON

TNE PROPRTETY OF IN''UNCTIVE RELIEF

@ot7 /o45

von der l{eydt's admoni l-1on thal- neitber a lotal injlrnction nor

the toEal denial of an injunction is likely tro be appropriate in

cases such as these.

we are also mindful of Judge von der Heydt'6 admoniLion

that it is difficuLt ior the court to tailor the precise Lerms of

arl injunctrorl ln cases like Lltis. should the court believe that

a partial :Lnjunction is appropria!-e in this case. we have devel-

oped a suqgested partial injunction which represents a careful

weighing of the equities and the public interest- and esiabl ishes

a priority for tbe release of sales in accordance with prineiples

whicb we bel ieve further the goals of NEPA and ANII,CA while

limiting harm to t'he public .incerest. This suggested priority is

based upon the following principles,

1. In areas whete t inrbera harwest and road con-

struction have ab:eady occurred, addilional harvesL:

represenLed br' .'e e lorned orojecLs would have reld-

tavely minor, incremental impacts. ConverselY, in

areas where no previous roaaling or harvesting have

occurred, the changes wroughC by harvest ale more dLa_

mac ic -

2. Tf a disruption of the clmber industry and depen

dent communitries of the central Tongass i6 to be avoidcd. it

mak-es sense to release for hafvest those sales and offerings

which are flrl1y prepared for harvest. consequently, sales

which have already been altarded or offerings alreadY lllade

are i:he bests candidates for :eLease from the te Lporary

- ia -
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FEDERAI, DEFENDANAS' BRIFF ON

NIIE PROFRTETY OF IN'JUNCTIVE RELIEF
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injunction. Nexh in line wotr]d be offerlngs or saleE which

have already been faid ouL. Sales and offerings which have

no: been laid out are Lees suited to fi11"ing ".he immediate

need for timber. Converscly, if t.he [orest Service ulti-

mately wi6hed to reduce the harvesil Ievel by deferrirlg

certain sales or offeriogs wiLhin tshe project area, it would

be easier Eo defer sales or offerings for which layou]] costs

have not yec been incurraed- finalfy. in some areas i:wo

sales or offerings arae ptanned. Where the second sale or

offering wouLd extend the roads of the first, lhe second

sale generally catnot io fottarcl until Lhe first is largely

co-np- FLe '

Applying lhese principfes results in a designatlon of

the fol1olrj-ng safce and offeriigs as having priority for release

from lhe temporary inj unction:

1. saginaw (N, & E. Kuiu) 24mmbl (laid out, j'ndepen

denL contracL already av/arded)

2. Saook Bay I (Ke1p Bay) 29.8mnl])f (laid oul, indepen-

dent contract already awarded)

3. Hanus ATC (Ke'p Bay) 15.5nrmbf (laid out, inLendecl

foi independent sale )

4. Neka-Humpbaek (89 sEIs) 33.3mmbf (laid ou[, intend-

ed fcr independent eale )

5. crab Bay 1 (s.E. chichagof) 3lmmbf (1aid out,

offered to anil accepted by KPC)

12-
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6. Inbetween (S.E. Chichagof) 9.9mncf (laid out,

o Jerco t'o r"1d )ccep--d by alc) .

ff the court concfudes thaL a balancing of the equicies

favors rel-easirlg addltional volur e/ we reconmend that additionaL

harvesl- be released in the order of priority set. forth in the

Declaration of Steven Brink. The saLes and offerings in t.his

lovrer tier ot priority are:

A019 /o45

1.

already and

2-

ously roadcd

Easl Kui.u?/ (N&F, Kuiu) 58nmbf (not prevl(rrsly

f]rlly laid out, has l:'een the subjecL of three EISg

is in an area wiLh minimal subsistence use.)

Br:ad creek: .s.r. chichagot) Lgmmbf (noL pr.evi

or harvested, but laid out and advertised)

Rowan I (N, & E. Kuiu) 2onmbf (not. laid out)

Rowan II (N. & E. Kuiu) 22nmbi (not laid out)

SaooK Bay tT Lre-p Bay) Smmbf (noL laid ouE)

Crab Bay I1 (s.E. Chichagof) 3.Snmllf (not laid out)

3.

4.

5.

6-

1/ Although the EasL Kuiu offeri-nq does nott meet the first of
our. criteria for hiqh priority for release iri that it is not in a
roaded area, ihe court should be aware of a nlrmbef of factors
which could cause the courts to a1fow East Kuiu to go foward cr Lo
substritute East Kuiu for the C:ab Bay and Inbetween offerings.
The East Kuiu offering has already been considered in four EIss
- the 81-85 APC 5 year. operating pl.an EIS, the 86-89 APC operat-
ing plan EIS, t'he 89 SETS and tbe N&E Kuiu EIS. DeclaraLion of
Steven Erink. Congr.ess in the TTI{A considered but rejected a
proposal tc place East Kuiu irrto wilderness or LUD I1 status.
fll- As set forth in the discussion of Lhe saginaw Bay sale
infra, subsistence u€e of t,his area is de minimus,

3/ cong::ess considered but rejecEed deslgnacing lhe vcus in this
sale and the Crab Creek TI sale for designation as wiLderness or
LUD rI !,hen it enacted the T-|RA. DeclaraEicn of Streven Brink.

FEDFRII, I)EFENDANTS' ERIEF CN
IHE OAOPRIC_V OT TNJI]NCTIVE RELTFF - 13 ,
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'1 . GalLagher. (89 sErs) Emmbl (notl faid out, access

problems

If the court were to allow the higher Praority sales

and offe:ringe to go foward and enjoin the lower priorihy sales

and offcrings, the injunctlon would attach to 138mmbf while 143

mmbf woutd go forward. Declaration of SLeven Brink. Thus Lhe

injunction would conLinue on 49t of the vofume currenLly en-

joined. F(J.r' a point of comparisorr we note that in the Hanlon

case ,Judge von der Heydt apprcved the settlement of the parties

whieh provided 'Lhat 320 mmbf out of 549 mmbf could go foward

pending compli.ance rvith NEpA and ANILCA. 89 SEIS at iii.

To ease the courL/s eonsideration of the deLails of che

specific safes and offerings. federal defendants have attached

maps taken from the Record of De{trision (RoD) of each of the EISg

at iscue in bhis casc.!/ As each individual sale or offering

consirilutes only a portion of the acreage cleared by an EIS, we

have circled the indiwidual sale and offering areas. The maps

show ilot only Lhe iocation of proposed harvest units and roads,

but also the locaEion of previous harvest and roading. The maps

also i-nclude elevation Iines and other feaiures.

Under the Tongass I'and Management Plan (T]Mp) the

Tongass has b,-en divjded jnt. sma11 units cal.-l-ed value comparison

units or VCUS which generafly coj-ncide with a small watershed.

CITE The VCUS are clearly indicated on tshe maps and Lhe text of

c/ The map of:he 89 SEIS area is exhibit 17. SE Chichagof is
exhibiL 22. Kefp Bay is exhibiL 28 and N&E Kuj-u is exhibits 33

^Al I rre rL:i.l_e'l Le_PLo

FEDEN,AL DEFENDANTS' BRIEF ON

THE FROPRTETY OF II1J1JNCTIVE RELIEF 14 -
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this brief frequently refers to VCU numbers when r.eferring to th,-

-Locac.o* of a srl^ -" -+.e_:^9.

Thls brief will also refer to wiLdlife analysis a:eas

(wAA). These are the unitc for which the state of Alaska main-

t.ains hunting records. In general wAAs woufd include seweral

VCUg. A map of the WAAS ol: a chart indicating which of the vCUs

are located rn which WAA may be fourrd at SE Chlchaqof EIS 3 39,

at Kelp Bay EIS 3 26, and for N&E Kuiu EIS at vol. II App. B-t-.

We have also attached the Declaration of St.even Brink

which contains additional detarf ielatang to individual sales and

offerings as well as the c\rrrent st-ate of timber. harvesE in the

Tongass. With these cl-arifications we pass to the analysis of
the balancing of the equities in this case,

VI. PI,AINTIFFS WILL NOT SUFFER ANY
SERIOUS }IARM IF AN INJIJNCTTON IS DEN]ED.

A. Tiinber Harves]: per Se Does Not Constitute

Irreparable Harm. pefore the Ninth Cjrcuib, plaintiffs suggested

general.ly that alI of the logging approved bi the Forest servlce

causes lrreparable harm because Lhis logging will convert old
growLh stands io second-growth timber. Flnts' Memo in Supporb of
Mot for Inj. pending Appeal at 34. Accepting t.he argument thaL

tsimber harvest pel6__EC constitutes irreparabfe harm contra...enes

both the clear intent of congress and esl-ablished caee law.

In l-he TTRA, Congress expressed lfs intention thac the

Forest service contlnue to manage the Tongiass Nati-onal Forest to
provide cimber. Section I01 direct.s the Forest Service Lo I'seek

Lo provide a suppfy of timber from the Tongass National Forest

FEDER-AI- DEFENDAN?S ' BRiEF ON
15



1

2

3

4

6

'7

I

9

t0

11

T2

13

I4

15

I6

L7

18

19

2A

21

22

23

25

26

2'.7

2A

12/20/91' l9:50 6202 514 0557 @o22/o4s

which meets the annual market demand for timber.,' Congre€o is
presumably aware that there is virtualLy no harvestable timber in
the Tongass National ForesL thatr is not old-growth. we recognize

that the Ninth Circuit held -!hat Section 101 "c1early gives the

Forest Service more Ilexibilrty Lhan it had under ANITTCA, when it
was r-equired to harvest a minimum number of board feet. TTRA

envj-sions not an inflexible harvest level, buC a balancing of the

marl<et, the la!.r, and other uses incfuding preservation. n AWRTA

67 F.3d at 731. Thjs balancing, howewer, does not detract from

l-he fact that markel: demand for timber is eomething the agency

should seek to mset raLher than somebhing which per se consti-
tutes rrreparable harm.

The case faw is to che same effecE- The cor.rrLs have

requr-Ted plaintiffs to demo sl-raLe noL onfy an alteratlon of the

environment but also specifically how and lthere Chat alj:eration
ir.reparably harms Ehe plaintiffs. T'hus, in Essex CounLv Preser-

vatlon v. Cam1]ell , 399 F. Supp. 208, 218-19 (D. Mass. 1975),

aff'd 536 F.2d 956 (1st Cir. 1976), Lhe court recognized that

construction of a highway would involve the cutting of trees and

t-he paving over of natural areas. but r.efused to find irreparabfc
harm without a showing of precisely where and how such cucl:ing

and paving affecLed plaintiffs' inter:ests-

Similarly, Jualge von der Heydt consistenCly required a

dctailed shou/ing of trhe impacts of harvesL in specific areas on

pfainciffs. Hai!1on v. Barto!, 740 F. supp. aL 1458-59; Tenakee

FFI]EFAI, DEFENDiqIfIS I ERIEF ON
THE PROPRIETY OF INJIJNCTIVE RELIEF - 16 -
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5/ The crab Bay rr offering could also possibly be conside:r:ed to
fit into this category. It is located on an extension of the
Crab Bay I road sysLem but would involve harvest in an adjacent
vCU. See Exh. 22- The Crab Bay Ir offering is given IovT priori-
ty or1 our lis[ because it canno! go foward u4tiL after the crab

Sprinqs v- Courtlicrh!, No. '186-024-CV (D. Alaeka, Memorandum and

order of July 31, 198?), copy attached hereto.

B. The Proposed Harveet Wi1l. Not Have A Serious

lmpact- Ilpon Plaintri-f ts' Tourism And Recreational lnterests. The

plain fact of the mati:er is Lhat none of the projects wlr ch

tederal defendanLs propose to have go forward r-n the list of high

prlority sales and offeraings during the supplementation period

cons-sLs oI unenre^ed wildeLness. ExarinaEion oL !ne n6ps in

Exh. 18, 22, 2A ar\d. 13 reveafs that other than the EasL (uiu and

Broad Creek areas (vihich we have given a 1o$rer priority) all of

the sales and offerings are in VcU's which have experienced

previous harvesb and have a preexicting road system.5/ Theee

projccte, thereforc, build upon thc existing infrastrllctur.e and

the aftered natrure of the VCU involwed.

To the extent that the clients of the plainLiffs

repraesenting tourism interests prefer to avoid areas from which

harvest units are visible, LheY are presurilably already avoiding

the project areas where hatvest and roadj-ng have already oc-

curred.

A number of the plaintiffs repr.esentug lourist inter-

esEs concede that they are using areas whlch have been previously

harvegted, but a1leqe thal they will avoid sueh areas while

Bay I of fering.
FEDERAL NEEFNDANTS' PRIII] ON
T1{E FROPRIETY OF INJT'NCTIVE RELIEF -17-
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timber activities are ongoinq because of noise and fogger activi-

ty. Ilowever, l:he noise and other activiLles are temporary and

!ri11 cease v/ich the completion of the sale, They therefore

cannob const itute irreparable harm. gbulqblgqll--ta-B9belEE94, 74 g

F. Supp. ?68 (D. Idaho 1990) (noise discomfort did not constitute

irreparable harm) IncremeutaL continued harvest, therefore,

does not constil,ute irieparable iniury Lo plainLiffs' Lourism

interests.
Even in the two areas which have not had previous

harvest and roading, it is difficuft to see how pfaintiffs could

be seriorrsly harmed- Some of t}le units on East Kuiu would be

visible from the salt water, but there are numerous extensive

areas on Kuiu lsland which will remain in land use designations

wh-ieh preclude timbcr harvest. Such ateas lnclude the Kuiu

wilderness, Tebenkof Bay wildernes€, and the Bay of pillars and

Rocky pass r,UD II areas not to mention neaiby Admiralty Island

NaLional Monument Wilde:ness. See Bxh. 33. Quite .jbviousl-y,

ample opportunitles for wiLdernesE recreation wlfl remaln on Kuiu

I6fa d. The Br:oad Creek most unitrs are located quite far inland.

c. The Prooosed rniunclion wilf Not lrreBarabLv Harm

that timber harvest will impair thelr subsisi:ence interests. Yet

their assertions fa11 far short of the showing requj-red for the

broaal injunclion they eeek. The record estsablishes Ehat t-here iFi

no significan-. po6sibility of a cignificant restriction for these

projects with rcspcct to brown bear. furbearers, marine mammals,

FEDERAL DEFET.]DANTS' BRIEF ON
THE PROPRIBTY OF INJ('IiCTIVE RCLIEF - 18
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waterfowf, salmon, other finfieh, shellfish or other foods such

aC llcr-- ^S and TOO| s. Sl( 5U, rl J and -L-LB. fna Sl qnltlCanE

possibilit.y of significant deer restricCions is presenL evefl

under the no-acuion af Eerna'.:ive Ior alL three projects. .Ld-- E/

The possibility of a significant resEriction on deer

ari.ses in two manners. FirsL, for a farge portion of the re-
grolrCh period, second-growth foresL has a fower deer habitat
capabilil-y than o]d grcw*-h forest. This l.ower habitat capabilil:y

results in part from inereased winter snow accumulation due to

renowaf of the old gro\aLh canopy and other factorE, limiting food

and mobility in thc winLer. see N&E Kulu EIS 3 186.

Reduction in deer habiLat capability eonstitut.e no

serious irreparabfe harm to plalntrffs. AlEhough the four EIS's

all found a significant. possj.bility of a signi-ticaot restriction

on subsistence deer huncinq, that possibifity was based upon

past, present and reasonably foreseeable harvests. Indeed, each

of the EIS's concluded t.hat thez:e nas a significant posslblfity

of a significanl restrjction on subsistence deer hunLing even if
the no action alternative were chosen. The discrete contr:ibution

of the projects supported by Lhe EIs's to that possibility of a

significant resLfiction is minor. The decrease in deer habitat
capabiliiry in tshe project area from aLl" the harvest which has

afready occurred pursuanl iro hhe EIs plus a1l of the harvest left

to occur is only 2* for N&E Kuiu and SE Chichagof, and 5? for

q/ The 89 sErs found a poesibility of a restriction on brorin
bear and nrarten, 89 SEIS 4-87, but no pfaintlff has alleged a
subsiscencc usc of browrr bear or marten.

@.)o21,/04,,

FEDERAL DEFENDANTS' tsRIEF ON
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Kelp tsay and the 89 SHIS Anafysis Area 2. Declaration of Steven

Brlnk. As federa.I defendants propose going forvrard \rith half of
the sal-es a.d offerings. the i.mpact on deer habitat capability
would presumably be much less.

The cecond manner in which t inrlcer harvest can present

the possibility of a 6ignificant r:estrrction on subsistence deer

Lake is lrhen the development of Lhe 1o99irl9 road syscem results
in increased participation in the deer hunt by non-Alaska or
Alaska urban hunters. Thls compeEiLion from non-rural hunlers is
not the inevilabfe consequence of tinJcer harvest. Existence oi
roads cannot be expected to lead f.o competjlion €r.om non rural
hunters unless tler:e i s a reedy means to aeceeg that road system-

--!_.-g-, a state car ferry stop on that road system. Declaration

of Stewen Brink.

Other than the logging camp on Rowan Bay, there are no

settlements or ferry stops on Kuiu lsLanal. Declaratiorj of Steven

Bri4k. The only car ferry sLop on Chichagof Island is Hoonah.

Td. Ilowever, none ol the roads for the projects which federal
defendanLs propose aflowing to go forward do not connect to the

Hoonah road system. !X- Consequentl-y, competition i6 not a

concern in these projects. !L
D. Specifjc Advantaqes Of A+lowin.r Harvese To co

Forward In Areas Proriosed Bv Federal Defendants. In addibion i-o

complying with the two primary cliEeria enunciated above for dis
tanguishinq betvTeen proiecLs to qo forward and tshose to ltre

F'FJIIERAL DEFENDAIiT]S / E]TTFF ON
TIIE PROIP.IETY OF INJUNCTIVE RELIE' 20 -
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enjoi.ne.l, the ones we propose l-o have go forward displ-ay the

following advantages r

Neka-Humpback - The onfy tv/o remaining projecl-ed 6ales

for: the 89 snIS are the Neka Humpback and Gallagher sales. The

calfagher sale has no[ been scheduled because the Forest Service

has been Lrrrable Lo negotiaLe a rigll"L_of-way f'or required access

over fand olvned by Sealaska Regional Corporation, Declaration of

Steven A. Brink.

ccnsequertly, Neka H'rmpback may represent Lhe tinal

33mmbf {1071 acres) of the tiinber harvest authorized by the '89

sErs. CITE. rts does not app-aar practical to divide the project

into smaller sales because of sizable road construction mileage/

cost and d.ifficult ctream crosoi:1g instaflacion. Declaration of

Steven Brink. There is an existing temporary 1og transfer

facilitsy (l,TF) . Id. Road construction from the LTr to the

boundary of irhe Neka-Hurnpback area was compleLed by APc in 1993'

ld.
Under these circumstances, it is clear that ihe '89

SEIS as a whole and preparaLions for the Neka_Humpback sale in

particrrl.ar have pr.ogressed lo such a point that lrLLle vtoufd be

gained by preparation of a supplemental EIS. Al.lowinq Neka-

i{umpback to go forward coufd reduce the number of supplements

from four to three. allowing the Forest Service to focus efforts

on the ot-her t.hree EISg in issue- Flach EIS supplemenb is costly

and tsakes personnel away from ohher ongoing NEPA work for other

prot-cls. Decld.ation o.[ Stev-n Brink.

FEDEFAI, OFFENI]ANTS' BPTFF ON

THt IROPRIr'" OF T\J(J:'ICIL /q: PELTFF 21 _
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Againsl these advantages js an absolute absence of harm

to plaintsaffs- No affianr in the pr.ior proceedings in this case

alLeged use of Neka-Humpbacl< for subsistence purposes. This is
not' surprising. As can be seen on Lhe 89 SEIS map j-n ExhiblL 33

to Lhe Decl,aration of Steve Brink, the project. is focaEed

relatively far iolarld and is not connected by road to any settle-
nent. Consequently, use of that area either by subsistence us-^rs

or non-rur.al competitors is not an issue. T,ikewise, the decla-

rants in prior prcceedings in thilr cas,- did nots allege use of the

Neka Humpback for tolrrism purposes. Because the sale is rela
tively far infand and in an area which has already been entered

and because harvestea land owned by Sealaska Corp. lies between

Neka Humpback and Hoonah, tourism potentlal is low. Two decla-

rants statcd that they \rsed tshe Neka Bay area for recreation, but

did not alfege that they llad ever been Lo the Neka-llumpback area,

though they expressed an interest in hiking to iC in the future,
DeclaraLion of Ben Mcluckie and stephanie Harold, SR 1-64a-49 -

Another declarant in the prior proceedi.ngs argued that
the Neka-Humpback safe shor]d not go foward. Decfaration of
Bruce Baker, S.R- 248. Mr- Baker suggests t.hat the Neka-Humpbach

area should be preserved as a refugia for brown bear because

all-agedly there are i'no remaining unlogged watershcds cn Norlh-

east Chlchagof.l In this he is mistaken. Examination of the 89

SEIS map (Exh. 1e) indicates that VCUS L96, ),95, a94t 193, t92

and 191 all remain unroaded. In addiLion, no decLarant alleged

subsistence or tourism use of brown bear in this area.

FEDF]RAI, D}]FT'JNIANTS' RRfEF ON
TIIrl PROIRIETY OF IN.]UNCTIVE REI,IEF
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Saoinaw Bav This sale is for 24'041mmbf on :l 1oo

acres in 18 units- Declaraf-ion of Steven A. Brink. Tt is

focated in VCU'e 399, Aaa, 4a2 and. 421 :lL These four VCU'S

have had 17,934 acics of previous harvest and there are 147 miles

oi existing roacls. Ifl. Even upon completion of Lhis sa1e, above

80? of trhe comnercial foresE Land in these vcu's will remain

unharvestred. Id.

Completion of this project will have no or rninor

impacts on plaintiffs' subsistence ol: tourism interests Deer

hllnijng on Krrirl rsland was prohibr'ted froft 1975 untif 1993

because of low .leer. Iloptlation. CTTII. The l-ow deer population

on Kuiu Tsland r-s not the result of insufficient dee]: habitat

capabiliCy, but rather bY a poPulation crash in the early 70'E

occasioned by unusually eevere wintere and a very slow recovery

because of wolf depredation. cITb a/

Although a nuniJer of Lhe plarntlff affiants from Kake

indlcaEed a stronq desire Lo resume deer hunting on Kuiu Island,

stace of Alaska records of deer hunting on Kuiu f,sland sin(-e Lhe

reopening in 1993 do noc bear such cl-ains out. The Saginaw Bay

safe is focated in wA-\ 5012. See NE Kuiu Efs vol. TI App, B-1

Tn the 1991-94 season, St-ate records show onfy si-x deer taken ln

2'7

28

u/ Plaintiffe suggest chab since the cfosure occurred while
Iirnber harvest was groing on on Kuiu Island chat the cfosure was
causecl by tshe harvesC. I moment'3 reflccLion reveals the flaw in
iil" "iq,'il""t. The entire island had to be c-Losed to hunting
becaus6 of Lhe cleer population crash due to the severe winters'
If Lhe crash were caused by the lcgging it would have been
limiLed to the snlall part of the island were logging was occur
ring.
FEDEPAI, IJIIF'ENDANTS' BRIEF ON

TI]E ?ROPRiDTY OT' IN''UNCTIVE RELIET'
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that WAA, all of them by residenes of Rowan Bay. CTTE In 1994-

95 season, seventeen hunters huntcd Che I,IAA and took Lwenry LwL)

deer. CITE. Of ehose hunters, two were from out.6ide Al.aska,

eighC were from Rowan Bay, and seven from Sitka. CITE. In the
adjoining l,lAA 501-3, which encompasses the port Camden area, no

deer were Laken in 1993-94 or 1994-95. CITE. Further east in
the Rocky Pass/3-Mife WMA 5018, three deer \rere taken in 1993-94-

-a1f by Rowen bay residentsr two wer.-a Laken in 1994-95- both by

Point Baker resiCenls. CTTE In WAA 5014, encompassing the East

Kuirr off{irinq onLy two deer r.rere taken in 1993-94 and none i-n
'1 994 95. Only residents of point Baker and port protection

attempted to hunt in the East Kuiu area. CITE.

If we looh to the pLaintiff affianr.s from Kake who

alleged close ancestral ties to Kuiu Island, we flnd a glaring

absence of references to deer hunting a Saqiriard Bay. Henrich

Kadake, S.R. pages 200-205, alleged that prror to Lhe closure of
Kuiu Island to deer hunt.ing in the 1970,s he hunted deer irom

Kadake Bay -Lo No Name Bay. That at ea is signifieantly ho the

easL of Saginaw Bay. In facl he states Ehat. many Kake residentrs

have not' returned to Kuau Island t,tr hunt deer since hunfinq was

reopened.

Ken Jackson (sR 206 209) mentlons Saginaw Bay onfy in
relation to extracting Che juj.ce of the red cedar near Dean,s

Creek many year's ago. finally, Ecina ,fackson (SR 210 13 and SR

1505 06)does noi: a1lege that she hunted deer in Saginaw Bay-

Rather, she used tshe Bay for marine resources. The FEIS for N&E

FEDENAI] DNFFNDANTJJ / ARIEF ON
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1(r.r iu found that the effects of the entire N&E Kuiu proje.it woulcl

be negligible on salmon and shelffieh. N&E Kuiu FEIS 3-115

through 115.

The declarations included witsh plaintiffs' reply brief

in the ptj-or proceedings likewise allege that the declarant of zr

relaLive o': Lhe declafant had ttunted deer somewhere on Kuiu

Tsland prior Eo Ehe closing of the Island co hunling in the

19?o'9. lleclarations of Mlchael Jackson, SR 1503-04 and Erank

Cordon, SR 1507-08.

rn s1rm, plaintiffs cannot shovT that alLowing the

Saginaw Bay sale vniff have any substanCial impact on plaintiffs'

subsistence inlerests. Indeed, iL is difficult to eee how an

injunction anywhere on Kuiu TsLand could be justifled on grounds

of irreparable harm to plalntiffs' subsiBtence intserests-

Given the hdrvest and roadlng which have aiready

occurred in the Saginaw Bay sale area VCU'e, the additional

harvest units will not alter che present conditions in any waY

re evant to Lhose seekinq w'loorness YecredLion.

The only plaint-iff dec:lafant alleging curreni: tourism

use of Saginaw Bay is Michael Mclntosh of West paLm Beach,

Florida. sR 189 193. The lrips he describes, however, take in

much of irhe central Tongass including many atrready logged areas

wit.h regard tso Saginaw Bay he sLates thats rltlhe boats also

frequent Saginaw Bay aF- the norlhern tip of Kuiu Island. Thele,

the crew wifL often load guests into smafler skiffs at dusk and

F!:DFRAI, DFFFJNDANTS' BRIFIF ON
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take them close to shore where they turn off the outrboards and

float quietly, watching for bears and oLher wildlife in the

nearshorc arcas. tr SR 191 116. Since this part of Kuiu Tsland has

wilnessed extensive logging and has an existing 1og transfer

facillty, iL is evident Lhat lcgging activities are not inconpat-

lble wrth Mr. Mcrntosh's activlties. Indeed, if one examines the

N&E Kuiu map (Exh. l3) it is immediately cfear that a1f but one

clear cuL harvest unit is more Chan a mi.Ie from salt water and

most- of l-he rrnits are five miLes io over. ten miles fiorn Saginaw

Fav .

The saginaw sale aLso has t.hree helj-copte:: non evenaged

managemcnt arcas (unit 19). See Exh 33. Since plaintiffs have

urqed the broader use of this Lechniquer they can hardly claim

i-reparable harn -ron iLs use.

saook Bav I - This sale of aLmost 3otuIicf (83a acres) is

one of
two projects scheduLed for the Saook Bay area on Baranof IsLand

in VCU 294 cn the south side of Perif Strait- The sale aloes noL

preeent any possible irreparable harm Lo subsistence. Although

.ieer babitat capability niLL decfine about 5% in the EIs project

area, sufficient deer habitat capabili-ty will remain in the wAA

t.o meet subsisteDce uses in lbe foreseeable f r-1ture. Decfara_"ion

of Stevcn A. Brinl(. There are na fert:y connections, so increased

competition from non-rurai hunter.E is not an issue. f4= No

decfaranl in prior. pr:oceedr-rrgs alleged use of the area for deer

hunting.

FFDIIIAI] DEFENDANTS' BRIEF ON
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ALmosL ?OO acres have already been harvested (Declara-

tion of SLever A. Brlnk) in the area and a short load system

alrcady cxisis. ConsequenLl.y, addrtional harvest will not cause

a dramaeic declease in the tourrism potential of the area.

Indee.l, an exanLl acion of Lire declaratsions of Robert Ellis and

Michael Mclntosh indicate use of the bay for anchorage and of

beach, gra€sland and adjacent woods. An examinatj-on of the SE

chichagof map (Exh. 22) confirms ChaL whiLe harvest has already

occrrrred in nearshore areas i-r the pasi. the Saook l sale units

are well inland.
Although ii is noc practical to divide the saook Bay I

area lnto smallcr salee lDcclaraLion of steven A. Brink) , the

Kelp Bay Ers includes two sales in the saook BaY area. By per

mitting Saook Bay I, but not saook BaY 1I to 90 forward pending

compliance with NEPA and ANIT.CA, the court' wifl preserve i:he

agency's ability to consider a range of intensity of harvest in

the saook Bay area.

The Saook Bay I safe was advertised and a$rarded Lo

silver Bay Logging, a small bus:iness- In fashioning an injunc

tion where an envj r.onmentaf vioLal-lon affects numerous plojects,

it is perfiissible to dlstinguish between proiecls based upon

whether contsractual rights have attached. Sierra Club v. Car

gi-LL, '732 F. Supp at 1102 .

Hanus ATC - This safe of 15.smmbf (669 acres) is locat

ed on North Baranof Island near catherine Island in vCU's 296 and

29'7. Declaration of Steven A. Br:ink. Over 2200 acres have al-

i'FNERAi, NF- ENDANTS / ERIEF ON
OF INJUNC' IVE RELIEF - 2'l
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ready been harvested in the aiea and ApC had already harvested

over 19mmbf of this project prior :o the termination of the APC

contract. If!- There are already 6.5 mifes of r-rsable road in thc

sale area . !1-
The !lMA's in the sale area wlll continue Lo have suffi-

cierrL deer habiLat capabiliLy Lo meeL subslsLence uses for the

foreseeabLe fucure even afte:r completion of the ea1e. Id. As

lhere are no ferry connections, increased competition by non_

rural hunters is nol an issue- Id. By virtue of the existingt

har_west- and ioads, lhere will he no dramat-ic change from existing

condibions which would harm plaintiffs tourism i-nterests. The

L',l l- .Ls a rready rn pIace. to,

The ATC i.n this sale stands for 'ralternatives t-o clear

cuttingr'. The sale includes eight experimental harvest units
(out of 11) lo study alternatives tro clearcutting. .IlL As plain

Li.Efs have urged the Foresb set:vice Lcr adopt alLernatives to

clearcuttang allowing Chis sale to proceed would serve plain-

Eiffs' interest. The sale coutd be divjded lnto cwo sales, bu'L

to do so woufd jeopardize lhe opportunity co coilplete the experi-

ment on aLternatives to cfear-clrtting:.
rab laYl

This projects is locabeal in Tenakee Inlet in vCUs 231,

232, 233 and 234. It is completely laid out and has been offered

to and accepted by KPc. Declaration of stewen Brink. The offer

ing consistcs of 31 mmbf from 1159 acreG. Declaration of Steven

Brinl<. Approximatsely 1,452 acres have already been ha::wested in

FF]DERAL DEFENDANTS / BRIEF ON
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Declaranis make three basic allegations regarding the

crab Bay I and Inbecween offerlngs. A nlllnber of declarants

0to3E/o4E

the area and the pfoiect includes the reconstruction of 11.2

miles of road fr.om the previous eniry- Id- The offering rs one

of two offerlnqs scheduled ir1 the Crab Bay area. Consequeni:fy,

allowing Crab Bay I. but not Crab Bay II to gio foward v/ilf
maintain thc agency'c abiLity to considcr a less intensive

harvest aLternabive in the crab Bay area. The area is noL

accessible by ferry and Lherefore .Lncreased competition by non-

rlrral hunters is noE an issue.

-I-4 el\le ell

]'his offering for 10 mmbf frorn 453 acres is located in

vcu 230 in the Tenakee Inlei: Managemenl Area Lo the west of the

Crab Ray T offering. Declaration of Steven Brink- It vtas

offered to and aecepted by RpC in 1994. Id. of the 4268 acres

of suitable timber land in tshe VCU, 295 acres have afready been

harvested. IIL The area is not accessible by car ferry so

inereased compecition by non rural huncers is not an issr.1e. Id.

It is not practical to divide the offerj.ng info smaller saleE-

rd.

alIege that their fishing or crabbing will be irrepar.ably harmed.

The SE Chichagof ETs found thal, the impacls upon salmon from the

pr.ojecl, world be insignificant- sE chichagof EIs 4-146. .A.s to

.rab and other sheflfish the EIs stai:ed:

The marine Environment and Loq tranefer fa
cilities sectlon of Chapter 4 indlcates that
leEs than 1 percent of the marine and estuar
ine habitat in the project area wouLd be

FEDERAI DEFENDAIiITS' BRIEF ON
TIIE PF.CPRIIIY OF iN.'LN$CTIVE REI,II]F 29
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affecced by the coostruction of LTFS under
any of the alternaLives. Anticipated rer.rse
of the LTF r-n Crab Bay would affect an esti-
mated O.5 acres of the totaf 129 acres in
Crab Bay. ... lhe project's effects for the' foreeeeablc future would be insignificant.

rd.

Other declaranLs state that they use the area (WAA

3629) lo]: sLrbsislence deer hunt.ing. Even after all Lhe SE

chichaqof ETS harvest is ccmolete, WAA 3629 vrill still have

sufficient deer habitai: capabi liiy trc meet subsistence demand,

SE Chichaqof ETS 4-126. One declarant (John Symons SR 231)

a11ege.l that the vistas from his retiremeni hofte in Tenakee

Springs are aLready marred by cLear cutse. From an examination of
the sE Chichagof map (Exh. 221 , arr]d its elevation lines, ir is
dj-fficuLt to see how the ha:vest units in these two oEferings
could be visible from Tenakee Sprirgs \rhicll is focated across the

Inlet northeast of t.he mouttr of the Kadashan Rlver.
It should be noted that arnong the projects covered by

the four EISg, onIV four offering.s are intended for KpC -- Cr.ab

Bay T and Inbet.ween v/hich rie propose to have go foward and Crab

Bay fI and East Kuiu which we hawe given lower priority. Crab

Bay I and inbetween total only 41 nmbf while East Kuiu and Crab

Bay II total approximatsely 51 mmbf. If the court. determines that
Crab Bay I and lnbetween should noi: go foward. the court should

then give greater consideration to trast l(uiu going foward.

VII. THE PUB].IC INTEREST WOULD BE I{ARMED BY
T1IE CONTTNUATION OF TI{E TOTAL INJUNCTION.

FEDERAL DEFENDATi]S' ER:SF ON
THE PROPR:IETY OF INJUNC?'VF RET,TFIF - 30
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A. The Public Interest Is Not timited To The

Policies Underlvinq I.1E€4 e4d-3\l!gA. There is a Cemptation Lo

equate the stsrict compliance with an environmental statute with

"the" public inCerest or at least a public interest which Lrumps

aLl oLhers. The Supretrre CourE cLearLy r.ejecced such a narrow

view in Amoco ProductiQl-co. v. vlllage of Ge-qbe11, 480 u.s- at

545, (production of subsistence is a public inlerest but does not

supersede other public intere!:ts) The Supreme Court upheld l:hls

court's decision in lhat case ihat- the public interest in oil anC

gias expforation expressed in the outer Continental Shelf Lands

Act (OCSLA), 43 U.S.c. S1331 eb seq., militated againsi: issuance

of an injunction cvcn if section 810 of ANILCA had been violaced.

Both this court and the Supreme Court took into account bhat the

oil company intervenors had comnitted large sums of money Lo

exploration whic]l would have been l.ost wiLhout Lhe chance of

recovery had exploration been enjoined. ffL
In this case, Congress has desi.gnated a healthy tirnber

industry in the Tongass lo be a public interest when it dir.ecled

l-he Forest Service ir Section'1 01 of l-he T'fRA to seek to meet

mar'ket- demand for Tongass timber. True. that publie interest as

subject to other applicable 1aw and nuftiple use and sustained

yield ccnsideraEions, but ocsl-A is slmilarlY I'subject Lo environ

mental safeguards . . . and other national needs. " 43 U.S.C- S

1332(3). Just as the Supreme court held that ocsT.A expresses a

public intserest in oil and gas exploration and dewelopmenE of tshe

outer continental sheLf (ocs), so section 101 of the TTRA expres-

FFDERAL DIFEIIDANTS' 3RIEF ON
THE PROPRIETY OF IN.'L]NCTTVE RELIEF 31 -
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ses a publ ic interesl in meeting marke]' demand for Tongass

t.imber.

More recently, congrcs€ made an attempt in section 503

of the Rescission Act to remcve fegal obstacles to implementaiion

of the various projects at issue in this suLt. ThaL section

pr()vides:

sec. 503. (a) As provided in subsection (b) ,
an environmen--al impact statement pr.epared
pursuanl to the National EnvironmentaL Policy
Act or a subslstence evaluation prepared pur-
suant to the Aiaska Nalional Tnterest Lands
Conservatiolr Act for a timber sale ot offer-
ing lo one party shall be deemed sufficient
if the Foresi Service sellE the timber Lo an
alternative buyer.

(b) The provrsion of tshie 6ectj-on ehal1
apply to r-he timber specified in the Final
Suppfement to 1991 86 and 1996-90 Operatj"ng
Period EIS (tr1989 S11S) ; in the North and
tra6t l(uiu Ir"nal Environmental Statement, Jan-
rlary :1993; in the Sou-'heasl Chichagof project
Area Fj,nal EnvironmenLal Impact Stat'ement,
seplember 1992; and in the Kelp Bay Environ-
mental Inpact Statemerri, February 1992, and
supplemental evaluaLions relat.ed thereto.

The Nintsh circuit in AtsEIA at '732, '133 hel"d that
\.

\

Section \$did not cure the violations of NEPA and ANITTCA.

Congress may have been unsuccessful in curing Lhe NEPA and ANIr'CA

violatlons, but the fact that Coilgress aLtempted to cure the

impedimentss Lo Lhe implenenLaEion of these projects and specifi-

cally mentj-oned each of the ETSS by name is a strong indication

that Congress perceives a strong public interest in Lhe impfemen-

tation of these pr.oj ects.

1
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life Federation ]1---ea-!"dEc!r!ql !!, 506 F. supp. 3s0, 374 (s.D. F1a

19e1) .
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It is not necessar.y Lhat a facet of Lhe public interest

be enshrin,-d in a federal statube in order for the cdurt to take

thai interest into account. Thus, in SLaLe ex rel GuEte v. Lee,

535 F. Supp. aL 1a21 .29, the court denied a broad injunction on

shell dredgr"ng because of the crippling effecLs such an injunc_

tion would have upon Lhe dredging industry and portions of Lhe

souLh Louisiana eccnomy dependent upon that r:ndustry. The court

described :he shell dredgi:]g indueEly as 'ran industry that has

been i.n existence for more than 50 years under the auspices of

state law, and v/hich has major economic impacts upon t-he state's

economy and .lther sF.rondary indlrstries.r'

The tir*rer industry plays an anafogous role in the

Alaska economy. It is the leading year_round industry in South_

east Alaska. Declaration of Philip J. Janik, ateached herelo.

It contrlbutes to the state not only by virtue of direct and

j.ndirect emplolmenl, but also by virtue of Lhe revenue shari.ng

orovisions oI 16 U.S.C. 5 500. ThaL section provides ttrair 25? of

all monies received from a naclonal forest sha11 be paid to the

sEaEe for schools and roads in t1-!e area in which the Natlional

forest is located. A broad baeed injunction; therefore, deprives

localities of federa1 reverues jusi at a time when layoffs make

such revenues particularly important to the overall tax base-

The eourts are particuLarly loaLh to impose injuncti-one which

result in loss of tax and similar public monies. Florida t^litd-

I
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Intervenor Alaska Foresl Association (AFA) is in the

best position to set forth lhe detail the harm that would occur

io the timber industry and dependent comrnunities. we woufd malcc

a number of observations however. The tsimber industry rcmains

the prj"nary year rorrnd industrial and manufacturing base for

souiheast Alaska. Declaration of Philip J. Janik. The tinber

supgly and economic situation .Ls much different in SoutheasL

Alaska trlran in Ll:e Pacific Northwest or other areas where there

are larqe private or non-federal scurces of timber for domestic

mill,s and where there is a more high-Ly deveLoped and broader

based economy. Id. Because most timber harvested fr'm Nalive

corporation lan.is in Soutbeasl- Alaska is exported wj-thouL primary

rnanufacture, there is generally no substantial source of competi

tlvely priced timber to s\rppLy processing facilities in southeasc

Ala:ka other Lhan -hc Tongass NaL:ondl Forest. ld.

Despitse lbs key role in the economy of southeasl

Alaska, the timber industry is in a difficulL position. The

closinq of the APC inil-l in Sitka feaves only one pulp milI (Ket-

chikarl Pulp companv [K?c]) in the entire staEe. Declaration of

steven Brink. Ihe wrangel-t lumber m:-11 has also closed.

As explained in the Declaration of Steven Brj-nk, the

Forest service strjves to maint-ain a heal thy timber industry, by

seekingi to keep a three year s'"rpply of timber under contract for

boih long term and independent contraci:s. The three year euppLY

serves a number of purposee. FirEt, the three year supply allolvs

contractois Lo reepond quicl<Ly to changes in market demand in a

FEDEIAL DEFENDANAS' BRIEg ON
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volatile industry. Ld* Second, and perhaps more importantly, Lhe

three year supply goal takes into account the fact that timber

does not appear immediateLy at the mil1s upon contract. Id= To

hhe conhrary, there i6 a time 1ag between contract and the

.:onet.ruction or recon13t.ructlon of roads and Log transfer facili-
bics. !l- Many har.vesh units cau not be harvested during

var.ious times of Lhe year: becduse Lh.ey are at relaervely high

elevatiorrs where the snow is pre6ent longer or because fishery
protection measures limil the timlng of operations jn an areEr-

rd.

At present, despjte hj.storically high tsimber prices and

a recovering p1r]p market, the forest service has under contract.

less than one year's supply under contract for both KpC and the

independent sale prograrn. Id. Kpc's facilities' average annual

consumpeion over tLlc past ten years ha6 beerl 222 mnbf per year.

L4- t125. The current. amount of tir,ber under conEract to KPc ie

only 146 mmbf. !1- The average arnual consumption over the last
l.o years for independent mill.s has been 115 mmbf. IlL volume

currenLly under contract in the independent sales is only 74

mmbf, If!- Thus the request for an lnjunction in this case comes

ac a time when timber supply is siqnificantly below target vrhile

t imber oemano s very Li grr.

Tn considering the gap between the amount currently
under contract and bhe average consumption over the last ten

years it is important tso nole that the average tinber harwest

over the last fifteen years has iteelf been significantly l-ower
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than the allowable timber safe quantity (A-SQ) permltted by the

19?9 Tonqass Land Management PIa4 (TLMP) Average harvesl (both

by lonq term and independent conLracLors) has been 340 mmbf

during l-he period 1.980-1995 which is one third less than the TLMP

worrld permlt. flL Since the enactment of the TTRA in 1990

average consumpLicn has becn 111 mmbf per year. Thus the presenL

amor.rnt of timber undcr contract is not only Lovrer than average

ycarly consumption, it is very much lower than the forest plan

for the Tcngass wouLd permiL.

The declafaLion of Steven Brink also explains that even

if the Elss for other tilober safe projecEs currentl"y in process

are completed al1d go fovrard without Iitigation, the supply

situation will contrinue Co be belov/ target until approximately

the year 2000 at feast-

civen the difficult state of the tlmbei industry in Lhc

Tongass, the public inter.est favorE either no injunction or ats

most a narro\^rly tailored j-njunction.

VTII. TlIn COURT SHOULD RETAIN .IURISDIC-
TION TO MOD]FY TllIS INJT]NCTTON IF
TIMBER IS EN,fOINED OR OTHERWISE
BECOMES UNAVAII.ABLE ELSEWI]ERE IN TTiE
TONGASS .

The four EIS'S at issue in this case cannoL be viewed

in isolalion. The balance of eguities presented in thi6 case

assumes the avaifability ot timber schedufed efsewhere on the

Tongass. Shoul.d some of l-hat oi:her. timber become enlolned, the

balance of the equiijes cor:]d shift substantially, requi:ring a

new balancing. civcn the freq,.rency of chaflenges bo timbet

FEDERAI, DEFE$IDANTS' BRIEF ON
THE I]ROPRIETI OF TNJT'NCT]VE RELIE| 36 ,
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harvesL in the Tonqass, we believe lt !,/or.tld be appropriate for
the cour: Lo reLain jrjrisdicti.on to review the injunction should

other timber be enj oi nad.

We woufcl poilt out two specrfic projects vThich Inight

necessrtate reopenjng Lhe irrjunction in this case. .fhe Ushk Bay

EIS for: a t.imber sale projeci lvlthid the forner ApC contract
area, clearcd approximately 67mmbf. Declaration of Steven A,

Brink. The record of decisiorr (ROD) arrd final environmenEal

impact stiatement (FEIS) on that EIS was issued in August 1994,

alter Lhe Lermlnaeion of the APC contract. Plalntiffs rn this
case filed an adrninistrative appeaL of the Ushk Bay ROD arguj-nll

that the agency should have pr.epared a supptremenbal draft EIS for
Ushk Bay because the draft \ras issued prior to the APC contract
leramination- Declaration of Steven Brink.

In SEpCC w. Powel , No. J94 021- Cv (irWS), pending

before this court, the plaintiffs have chalfenged the treatmenE

of t.he issues of fafldown and sustainabillty irl the FEIS of the

Central Prince of wales Project (CPOW). The agency agreed to
prepare a supplemenlal ETS on those issuee and to refrain from

offering 1ohmbf of tirnber in the CPOW projecL pending completion

of the suppfemental El.S. The noLice of the availabilit-y of the

final supplement to the EIS ivas published on Deceniber 22 t L995.

DecLaration of Steven B:rink. If plaintiffs challenge the supple

mentaf IITS and obtai.n an injunction in that case, much of thc
timber wc have assumed would be avaifable to (Pc would become

FSDERAI, DEFFNNANTS I qRTFF ON
THF: IROPRIETY OF INJIINCTIVE RELIEF - 37
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unavailabl.e. Shoufd that happen, the coure

sider whether to enjoin i:he KpC offering on

FEDERAL DEFIINDANTS ' BRIFJF ON
I'IIE PI{OPRIETY OF INJUNCTIVE REI,IEF

would have to recon-

East Kuiu. !/

BRUCE M. LANDON

Attorneyg for Federal Defendants
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CONCLUSlON

Ior the foregoing teasons, the court should either deny

permanent injunctive relief or issue a narrowly tailored injunc-
tion as ouLlined in this memorandum.

RESPECTFULLY SUBMIrTED this day of December, 1994

from Anchorage, AlaEka.

g/ As the CPOW case is also before Judge Sedwick, it may a!
some point be desirable to consolidate thern for inlunct.ion
proceedings.
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CBRTIFICATE OF SERVICE

I HEREBY CFIRTIFY that on this _ day of Decernber, 1995

a copy of the foregoing was served by hand to tshe follovring

counsel ,3f record:

Thomas waldo
SIERRA CLUB LEGA],

DEFENSE FI]ND. INC.
325 Fourth Street
,luneau, AK 99901

James F. Clark
ROBERTSON, MONAGLE &

EASTAUGH, P. C.
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