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Withdrawal/Redaction Sheet
Clinton Library

DOCUMENT NO. SUBJECT/TITLE DATE RESTRICTION
AND TYPE

001. note Phone No. (Partial) (1 page) nd. P6/b(6)

002. note Phone No. (Partial) (1 page) . nd. P6/b(6)

003. note Phone No. (Partial) (1 page) n.d. P6/b(6)

004. note Phone No, (Partial) (1 page) n.d. P6/b(6) .
005. note Phone No. (Partial) (1 page) n.d. P6/b(6)

006. note Phone No. (Partial) (1 page) n.d. P6/b(6)

007. note Phone No. (Partial) (1 page) n.d. P6/b(6)

008. note Phone No. (Partial) (1 page) n.d. P6/b(6)

009. note Phone No. (Partial) (1 page) n.d. P6/b(6)

010. note Phone No. (Partial) (1 page) n.d. P6/b{6)

011. List Phone No. (Partial) (2 pages) 12/14/1995  P6/b(6)

012. note Phone No. (Partial) (1 page) n.d. P6/b(6)

013. note Phone No. (Partial) (1 page) nd. P6/b(6)
COLLECTION:

Clinton Presidential Records
Counsel's Office

Elena Kagan
OA/Box Number: 8248
FOLDER TITLE:
Whitewater [1]
2009-1006-F
ke691
RESTRICTION CODES
Presidential Records Act - [44 U.S.C. 2204(a)] Freedom of Information Act - {5 U.S.C. 552(b)]
P1 National Security Classified Information [(a)(1) of the PRA| b(l) National security classified information [(b)(1) of the FOIA]}
P2 Relating to the appointment to Federal office [(a)(2) of the PRA| b(2) Release would disclose internal personnel rules and practices of
P3 Release would violate a Federal statute [(a)(3) of the PRA] an agency [(b)(2) of the FOIA|
P4 Release would disclose trade secrets or confidential commercial or b(3) Release would violate a Federal statute [(b}3) of the FOIA]
financial information {(a)(4) of the PRA] b(4) Release would disclose trade secrets or confidential or financizal
P5 Release would disclose confidential advice between the President information {(b)}4) of the FOIA]
and his advisors, or between such advisors [a)(5) of the PRA| b(6) Release would constitute a clearly unwarranted invasion of
P6 Release would constitute a clearly unwarranted invasion of personal privacy [(b}(6) of the FOIA]
personal privacy [(a}6) of the PRA] b(7) Release would disclose information compiled for law enforcement
purposes [(b)(7) of the FOIA]
C. Closed in accordance with restrictions contained in donor's deed b(8) Release would disclose information concerning the regulation of
of gift. financial institutions [(b)(8) of the FOIA]
PRM. Personal record misfile defined in accordance with 44 U.S.C. b(9) Release would disclose geological or geophysical information
2201(3). concerning wells [(b)}(9) of the FOIA|

RR. Document will be reviewed upon request.
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Clinton Library

DOCUMENT NO. SUBJECT/TITLE DATE RESTRICTION
AND TYPE
014. note Address (Partial) (1 page) nd. P6/b(6)
015. note Phone No. (Partial) (1 page) n.d. P6/b(6)
016. memo Phone No. (Partial) (1 page) 12/13/1995  P6/b(6)
017. note Phone No. (Partial) (1 page) n.d. P6/b(6)
018. letter Address (Partial) (1 page) 12/13/1995  P6/b(6)
COLLECTION:
Clinton Presidential Records
Counsel's Office
Elena Kagan
OA/Box Number: 8248
FOLDER TITLE:
Whitewater [1]
2009-1006-F
ke691
RESTRICTION CODES
Presidential Records Act - [44 U.S.C. 2204(a)) Freedom of Information Act - [$ U.S.C. 552(b)}
P1 National Security Classified Information {(a)(1) of the PRA] b(1) National security classified information [(b)(1) of the FOIA]
P2 Relating to the appointment to Federal office [(a}(2) of the PRA] b(2) Release would disclose internal persennel rules and practices of
P3 Release would violate a Federal statute [(a){3) of the PRA] an agency [(b)(2) of the FOIA]
P4 Release would disclose trade secrets or confidential commercial or b(3) Release would violate a Federal statute [(b)3) of the FOIA]
financial information {(a}4) of the PRA] b(4) Release would disclose trade secrets or confidential or financial
P5 Release would disclose confidential advice between the President information [{b)(4) of the FOIA]
and his advisors, or between such advisors [a)(5) of the PRA] b{6) Release would constitute a clearly unwarranted invasion of
P6 Release would constitute a clearly unwarranted invasion of personal privacy [(b)(6) of the FOIA]
personal privacy [(a)(6) of the PRA] b(7) Release would disclose information compiled for law enforcement
purposes [(bX7) of the FOIA|
C. Closed in accordance with restrictions contained in donor's deed b(8) Release would disclose information concerning the regulation of
of gift. financial institutions [(b)(8) of the FOIA]
PRM. Personal record misfile defined in accordance with 44 U.S.C. b{9) Release would disclose geological or geophysical information
2201(3). concerning wells [(bX9) of the FOIA]

RR. Document will be reviewed upon request.




LAW OFFICES
LiIPsHUTZ, GREENBLATT & KiNG
2300 MARRIS TOWER - PEACHTREE CENTER
233 PEACHTREE STREET, N.E.

ATLANTA, GEORGIA 30303
TELEPHONE (404) 6828-2300

ROBERT J, LIPSHUTZ
TELEFAX (a04) 588.0648 OF COUNSEL
EDWARD L. GREENBLATT WILLIAM A, KING

RANDALL M. LIPSHUTZ TITO MAZZETTA
PAULA B, SMITH
TIMOTHY L.5. 5172

December 26, 1995

Ms. Meqg Greenfield

The Washington Post

1150 - 15th Street, N.W.
Washington, D. C. 20005

Dear Ms. Greenfield:

I have followed with great interest the dispute between
the Senate Whitewater Committee and the attorneys for President
Clinton. Therefore, I have written and am submitting to you a
proposed Op-Ed article which I would appreciate your publishing in
The Washington Post.

Sincerely yours,

Robert J. Llpshu z

RJIL:sbb

Enclosure



ROBERT J. LIPSHUTZ
EDWARD L. GREENBLATT
RANDALL M. LIPSHUTZ
PAULA B. SMITH
TIMOTHY L.5. SiTZ

LAW OFFICES
LipsHUTZ, GREENBLATT & KING
2300 HARRIS TOWER -~ PEACHTREE CENTER
233 PEACHTREE STREET, N.E.
ATLANTA, GEORGIA 30303
TELEPHONE (404} 688-2300C
TELEFAX (4a04) 588-0648

December 26, 1995

ROBERT J. LIPSHUTZ OF ATLANTA, GEORGIA,

OF COUNSEL
WiLLIAM R. KING
TITO MAZZETTA

HAS BEEN A

PRACTICING ATTORNEY FOR ALMOST 50 YEARS FOLLOWING THREE YEARS OF

S8ERVICE AS AN OFFICER IN THE UNITED STATES8 ARMY DURING WORLD WAR

IX. 1IN 1977,

IN THE ADMINISTRATION OF PRESIDENT JIMMY CARTER.

1978 AND 1979 HE BERVED AS COUNSEL TO THE PRESIDENT



December 26, 1995

THE RECENT DISPUTE BETWEEN THE WHITEWATER COMMITTEE OF THE UNITED
STATES BENATE AND THE LAWYERS FOR PRESIDENT BILL CLINTON I8 A MATTER OF
GREAT IMPORTANCE TO THE AMERICAN>PEOPLE.

"LAWYER~CLIENT PRIVILEGE"

THE DOCTRINE OF "“LAWYER-CLIENT PRIVILEGE" I8 NOT S8OME ESOTERIC
CONCEPT BUT INSTEAD I8 ONE OF TEE MOST IMPORTANT PROTECTIONS FOR ALL OF THE
AMERICAN PEOPLE.

IF¥ PRESIDENT CLINTON AND H;S ATTORNEYS WERE TO IGNORE THAT
FUNDAMENTAL PROTECTION, IT COULD SBET A PRECEDENT FOR THE UNDERMINING OF
THI8 SAFEGUARD FOR ALL AMERICANS IN COUNTLESS BITUATIONS.

IMAGINE THE HAVOC WHICH COULD BE WRECKED WHENEVER A PERSON HAS

CONSULTED A LAWYER BUT THE LAWYER THEN WAS FORCED TO REVEAL THEIR PRIVATE

DISCOURSE TO A THIRD PARTY:

« +» « «» « IN A DIVORCE S8ITUATION.

¢« « « o« « IN A CRIMINAL ACCUBATION.

« « « « « IN A BUSINES8S NEGOTIATION.

+ ¢« « « o« IN PERSONAL FINANCIAL MATTERS.
« « « « +» XN PERSONAL ESTATE PLANNING.

‘e s« s o « IN ANY INVESTIGATION OF A UNITED STATES SENATOR, THE BPEAKER OF
THE HOUSE OF REPRESENTATIVES, OR THE PRESIDENT.

THE "LAWYER-CLIENT PRIVILEGE" I8 VITAL TO PROTECT EVERY AMERICAN
CITIZEN AND MUST NOT BE BELITTLED OR UNDERMINED! 1IT IS A DOCTRINE WHICH
HAS PROTECTED U8 FOR MORE THAN TWO HUNDRED YEARS, AND IT MUST BE DEFENDED

WHENEVER IT I8 ATTACKED.

WTHE RIGHT OF A PRESIDENT TO CONFIDENTIAL
COMMUNICATIONS WITH HIS8 STAFF AND OTHER ADVISORS"

THI8 RIGHT OF CONFIDENTIALITY I8 NOT BSBOME BELF-BERVING CONCEPT
DEBIGNED TO SHIELD A ?REBIDENT OF THE UNITED BTATES FROM CRITICISM.
INSTEAD, IT I8 A VITAL DOCTRINE WHICH ALLOWS8 OUR PRESIDENTS8 TO GET THE
BROADEST RANGE OF ADVICE FROM THOSE WHOM HE CONSULTS, IN ORDER TO ARRIVE AT
THE BEST POSSIBLE DECISIONS FOR OUR NATION.

WERE 8BUCH ADVICE NOT 8O PROTECTED, MUCH OF HIS8 ADVICE WOULD BE
LESS CANDID, MORE FEARFUL, OR MEANINGLESS. WITHOUT MANY BOURCES OF SUCH
UNENCUMBERED ADVICE, NO PRESIDENT WOULD BE ABLE TO MAKE THE BEST DECISIONS
OF WHICH HE OR SHE IS8 CAPABLE.

ALTHOUGH THIS IMPORTANT DOCTRINE WAS USED IMPROPERLY BY RICHARD
NIXON, IT HAS8 BEEN PROPERLY INVOKED BY PRESIDENTSB FORD, CARTER, REAGAN AND
BUSH . . . . +» A8 WELL A8 BY EARLIER PREBIDENTB.

AND IT HAS BEEN RESPECTED BY EARLIER CONGRESBES AND UPHELD BY THE

UNITED S8TATES8 BUPREME COURT.



Law Officenm
Lipahutsg, Greenblatt & King
2300 Harris Tower — Peachtree Center
231 Paachtree Street, N.E.
Atlanta, GCecorgia 30043
(404) 68B-2300
Robert J. Lipshutz
fduard I.. Graanbhlatt
Randall M. Lipehutz
Paula B. &8mith
Tllct-hy L. 6. 8‘.tn

Of Counsel
Williaw B. Xing
Tito Mazzatta

TO: MS. ELENA KAGAN FAX NO. 202-456-1647
OFFICE OF THE WHITE HOUSE COUNSEL
WASHINGTON, D. C.

FROM: ROBERT J. LIPSHUTZ FAX NO. 404/588=-0648

Lipshutz, Creenblatt & King

2300 Harris Towar, Peachtree Center
233 Paachtree Street, N.E,

Atlanta, GA 30043

Other Comments:__ ALTHOUGH I WOULD PREFER MY FARLTER VERSTON, T HAVE
. I RECEIVED THE

L " - HUTZ

CLIENT NAME & NO. 0291-0001 DATE: 12/14/95

NUMBER OF PAGES INCLUDING COVER SHEET: 2

If you have any questions or problems upon receipt of this FAX, please

contact :_RORERT J, LIPSHUTZ at 404-688-2300.

The information contaimed in this facsimile mesasge mey be protected hy the Attorney/Client and/or the Attorney/Mork
Qradatt Friviteages. It {8 INtenced only for the uss of the Individusl named ahove, and the privileges are not walved by
virtup of thiz having been sent by taceimile. I!f the parzon actually receiving this facaimila ar any other reader of the
fecsimile 1& not the named recipient or the employss or sgant resporsible to delfver it to the named recipient, eny use,
dissemination, distribution, or copylng of this communication in strictly prohibfted. §f yau have received this
commmication in error, plesse immdistely notify us by telephone, and return the orlginal message 1o us at the sbove
akiress vis U.8. Postel Service. Thenk you.

@@ LIGNENIIHT ZINHSdIT GZ:vl Se/F1-CT



EXECUTTIVE OFFICE OF

TO:

FROM:

SUBJECT :

15-Dec-1995 01:37pm

Elena Kagan

Mark D. Fabiani
Office of the Counsel

RE: Idea

T

H

E

PRESIDENT

not a good idea if he hopes to get it published in the new york
times. my personal judgment is that the times piece is more
helpful to us -- but the congressional folks here may disagree

with that.

1’11l ask. mdf.
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Withdrawal/Redaction Marker
Clinton Library

DOCUMENT NO. SUBJECT/TITLE

AND TYPE

DATE RESTRICTION

001. note Phone No. (Partial) (1 page)

nd. P6/b(6)

COLLECTION:
Clinton Presidential Records
Counsel's Office
Elena Kagan
OA/Box Number: 8248

FOLDER TITLE:
Whitewater [1]

2009-1006-F
ke691

RESTRICTION CODES

Presidential Records Act - [44 U.S.C. 2204(a)}

P1 National Security Classified Information [(a)(1) of the PRA]

P2 Relating to the appointment to Federal office [(a)(Z) of the PRA]

P3 Release would violate a Federal statute [(a)(3) of the PRA|

P4 Release would disclose trade secrets or confidential commercial or
financial information [(a)(4) of the PRA]

PS Release would disclose confidential advice between the President
and his advisors, or between such advisors [a)(5) of the PRA]

P6 Release would constitute a clearly unwarranted invasion of
personal privacy [(a)(6) of the PRA]

C. Closed in accordance with restrictions contained in donor's deed
of gift.
PRM. Personal record misfile defined in accordance with 44 U.S.C.
2201(3).
RR. Document will be reviewed upon request.

Freedom of Information Act - [5 U.8.C. 552(b)]

b(1) National security classified information [(b)(1) of the FOIA]

b(2) Release would disclose internal personnel rules and practices of
an agency [(b)(2) of the FOIA]

b(3) Release would violate a Federal statute [(b)3) of the FOIA|

b(4) Release would disclose trade secrets or confidential or financial
information [(b)(4) of the FOLA]

b(6) Release would constitute a clearly unwarranted invasion of
personal privacy {(b){6) of the FOIA]

b(7) Release would disclose information compiled for law enforcement
purposes [(b)}(7) of the FOIA}

b(8) Release would disclose information concerning the regulation of
financial institutions [(b)(8) of the FOIA|

b{9) Release would disclose geological or geophysical infermation
concerning wells [(b)9) of the FOIA]
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Withdrawal/Redaction Marker
Clinton Library

DOCUMENT NO.
AND TYPE

SUBJECT/TITLE

DATE RESTRICTION

002. note Phone No. (Partial) (1 page)

nd. P6/b(6)

COLLECTION:
Clinton Presidential Records
Counsel's Office
Elena Kagan
OA/Box Number: 8248

FOLDER TITLE:
Whitewater [1]

2009-1006-F
ke691

RESTRICTION CODES

Presidential Records Act - [44 U.S.C. 2204(a)]

P1 National Security Classified Information [(a)(l) of the PRA]

P2 Relating to the appointment to Federal office [(a){2) of the PRA]

P3 Release would violate a Federal statute [(2)(3) of the PRA]

P4 Release would disclose trade secrets or confidential commercial or
financial information [(a)(4) of the PRA]

PS Release would disclose confidential advice between the President
and his advisors, or between such advisors [a}(5) of the PRA|

P6 Release would constitute a clearly unwarranted invasion of
personal privacy [(a)(6) of the PRA]

C. Closed in accordance with restrictions contained in donor’s deed
of gift.
PRM. Personal record misfite defined in accordance with 44 U.S.C.
2201(3).
RR. Document will be reviewed upon request.

Freedom of Infermation Act - [5 U.S.C. 552(b})]

b(1) National security classified information [(b)(1) of the FOIA]

b(2) Release would disclose internal personnel rules and practices of
an agency [(b)(2) of the FOIA]

b(3) Release would violate a Federal statute [(b)3) of the FOIA]

b{4) Release would disclose trade secrets or confidential or financial
information [(b)(4) of the FOlA}

b(6) Release would constitute a clearly unwarranted invasion of
perscnal privacy [(b)6) of the FOIA]

b(7) Release would disclose information compiled for law enforcement
purposes [(b}(7) of the FOIA}

b(8) Release would disclose information concerning the regulation of
financial institutions [(b)(8) of the FOIA}

b(9) Release would disclose geological or geophysical information
concerning wells [(b)X9) of the FOIA]
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Withdrawal/Redaction Marker
Clinton Library

DOCUMENT NO, SUBJECT/TITLE

AND TYPE

DATE RESTRICTION

003. note Phone No. (Partial) (1 page)

nd. P6/b(6)

COLLECTION:
Clinton Presidential Records
Counsel's Office
Elena Kagan
OA/Box Number: 8248

FOLDER TITLE:
Whitewater {1]

2009-1006-F
ke691

RESTRICTION CODES

Presidential Records Act - [44 U.S.C. 2204(a)]

P1 National Security Classified Information [(a)(1) of the PRA]

P2 Relating to the appointment to Federal office [(a)(2) of the PRA]

P3 Release would violate a Federal statute [{a)}(3) of the PRA]

P4 Release would disclose trade secrets or confidential commercial or
financial information [(a}(4) of the PRA]

P5 Release would disclose confidential advice between the President
and his advisors, or between such advisors [a)(5) of the PRA]

P6 Release would constitute a clearly unwarranted invasion of
personal privacy [{a)(6) of the PRA]

C. Closed in accordance with restrictions contained in donor's deed
of gift.
PRM. Personal record misfile defined in accordance with 44 U.S.C.
2201¢3).
RR. Document will be reviewed upon request.

Freedom of Information Act - [5 U.S.C. 552(b)]

b(1) National security classified information [(b)(1) of the FOIA]

b(2) Release would disclose¢ internal personnel rules and practices of
an agency [(b}2) of the FOIA]

b(3) Release would violate a Federal statute [(b)3) of the FOlA]

b(4) Release would disclose trade secrets or confidential or financial
information [(b)(4) of the FOIA]

b(6) Release would constitute a clearly unwarranted invasion of
personal privacy [(b)(6) of the FO1A]

b(7) Release would disclose information compiled for law enforcement
purposes [(b)(7) of the FOIA]

b(8) Release would disclose information concerning the regulation of
financial institutions {(b)(8) of the FOIA]

b(9) Release would disclose geological or geophysical information
concerning wells [(bX9) of the FOIA]
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Withdrawal/Redaction Marker
Clinton Library

DOCUMENT NO.
AND TYPE

SUBJECT/TITLE

DATE RESTRICTION

004. note Phone No. (Partial) (1 page)

nd. P6/b(6)

COLLECTION:
Clinton Presidential Records
Counsel's Office
Elena Kagan
OA/Box Number: 8248

FOLDER TITLE:
Whitewater [1]

2009-1006-F
ke691

RESTRICTION CODES

Presidential Records Act - [44 U.S.C. 2204(a)]

P1 National Security Classified Information [(a)(1) of the PRA)

P2 Relating to the appointment to Federal office [(a)(2) of the PRA|

P3 Release would violate a Federal statute [(a)(3) of the PRA]}

P4 Release would disclose trade secrets or confidential commercial or
financial information [(a)(4) of the PRA]

P5 Release would disclose confidential advice between the President
and his advisors, or between such advisors [a)(5) of the PRA]

P6 Release would constitute a clearly unwarranted invasion of
personal privacy [(a}6) of the PRA|

C. Closed in accordance with restrictions contained in donor's deed
of gift.
PRM. Personal record misfile defined in accordance with 44 US.C.
2201(3).
RR. Document will be reviewed upon request.

Freedom of Information Act - [5 U.S8.C. 552(b)]

b(1) National security classified information [(b)X1) of the FOIA]

b(2) Release would disclose internal personnel rules and practices of
an agency [(b)}(2) of the FOIA]

b(3) Release would violate a Federal statute [(b)3) of the FOIA]

b(4) Release would disclose trade secrets or confidential or financial
information [(bX4) of the FOIA]

b(6) Release would constitute a clearly unwarranted invasion of
personal privacy [(b)(6) of the FOIA]

b{7) Release would disclose information compiled for law enforcement
purposes [(b)(7) of the FOIA}

b(8) Release would disclose information concerning the regulation of
financial institutions [(b){(8) of the FOIA]

b(9) Release would disclose geological or geophysical information
concerning wells [(b)X$) of the FOIA]
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DOCUMENT NO. SUBJECT/TITLE

AND TYPE

DATE RESTRICTION

005. note Phone No. (Partial) (1 page)

nd. P6/b(6)

COLLECTION:
Clinton Presidential Records
Counsel's Office
Elena Kagan
OA/Box Number: 8248

FOLDER TITLE:
Whitewater [1]

2009-1006-F
ke691

RESTRICTION CODES

Presidential Records Act - [44 U.S.C. 2204(a)]

P1 National Security Classified Information [(a)(1) of the PRA]

P2 Relating to the appointment to Federal office [(a)}(2) of the PRA]

P3 Release would violate a Federal statute [(a)}3) of the PRA]

P4 Release would disclose trade secrets or confidential commercial or
financial information [(a){4) of the PRA]

P5 Release would disclose confidential advice between the President
and his advisors, or between such advisors [a)}(5) of the PRA]

P6 Release would constitute a clearly unwarranted invasion of
personal privacy [(a)(6) of the PRA]

C. Closed in accordance with restrictions contained in donor's deed
of gift.
PRM. Personal record misfite defined in accordance with 44 U.S.C.
2201(3).
RR. Document will be reviewed upon request.

Freedom of Information Act - [5 U.S.C. 552(b))

b(1) National security classified information {(b)1) of the FOIA]

b(2) Release would disclose internal personnel rules and practices of
an agency [(bX2) of the FOIA]

b(3) Release would violate a Federal statute {(b)}3) of the FOIA]

b(4) Release would disclose trade secrets or confidential or financial
information [(b)(4) of the FOIA|

b{6) Release would constitute a clearly unwarranted invasion of
personal privacy [(b)(6) of the FOIA|

b(7) Release would disclose information compiled for law enforcement
purposes [(b)(7) of the FOIA]

b(8) Release would disclose information concerning the regulation of
financial institutions [(b)(8) of the FOIA|

b(9) Release would disclose geological or geophysical information
concerning wells [(bY9) of the FOIA]
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TALKING POINTS ON SENATE COMMITTEE'S SUBPOENA

The subpoena issued by the Special Senate Committee
Regarding Whitewater seeks the production of notes protected
by the attorney-client privilege. 1In so doing, it invades
the relationship between the President and his private
counsel, seeking to deny him a right to a confidential
relationship with his lawyer shared by all Americans.

The notes at issue were taken by one of the participants in
a meeting among the President's private attorneys and his
senior White House legal advisors.

Under common principles of attorney-client privilege law,
such a meeting and any notes taken there are privileged
because all of the attorneys have a confidential
relationship with the President, and the public and private
attorneys, though representing the President in different
capacities, share a common interest.

Like lawyers representing private clients, government
lawyers representing officials or agencies are subject to an
attorney-client privilege that protects from disclosure
communications furthering that representation. This
privilege applies in full to lawyers serving the Office of
the Presidency.

When lawyers representing separate clients have a common
interest, communications between those lawyers (even if the
clients themselves are not present) fall within the
privilege. The same principle must apply when lawyers
represent the President in two separate capacities -- some
in his personal capacity and some in his official capacity.
Communications between these lawyers, so long as intended to
be confidential, will be privileged as to matters of mutual
interest.

The public and private counsel attending the meeting at
which the notes were taken shared a common interest:
discussion among these lawyers was essential to both
representations, as it often will be when the President
faces, as he often does, matters that are some blend of the
personal and the official. 1If nothing else, these lawyers
had to divide responsibility for representing the President
in this matter; they also needed to coordinate their
activities, in order for each to provide the President with
the best possible representation, to the extent their
interests coincided.

A rule preventing the President's public and private counsel
to the President from communicating in confidence fails to
recognize the inevitable connection between the President's
public and private roles. There cannot be an unbreachable
wall between public and private counsel because there is no



unbreachable wall between the public and private President.

Although the President is not asserting executive privilege,
it is clear that a rule preventing the President's public
and private counsel from communicating in confidence would
undermine important governmental interests. If public
counsel cannot communicate with private counsel, the advice
that public counsel gives to the President, as to his own
and his staff's official actions, inevitably will suffer.
For example, public counsel will not be able to provide the
best possible advice on such issues as how best to ensure
governmental cooperation with congressional and other
investigations; the invocation of any applicable privileges;
and the appropriate handling of press and public inquiries.

The Senate's subpoena thus infringes on both the President's
rights and the nation's interests. A court of law will not
uphold it.
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GEOFFREY C HAZARD, JR.

TrRusSTEE PROFLSEOA OF ‘,AW ConsuLTing Orrice AQORESG:
UNIVEARSITY OF PENNSYLVANIA 200 WEST WiLLOW QROVE AVENUE
AMERICAMN LAW INSTITUTE PruiLADCLPHIA, PA Que
4033 CRESTNUT STREET December 14, 1995 JELEPHONE (2i8) 248-3040
PriaogLrria, PA 19104 Fax (213) 248-4707

TELEPHONE: (218) 243-1684
FAX (r3) 243-1470

John M. Quinn
Counsel’s Office
The White House
Wathingten, D.C.

Dear Mr. Quinn:

You have asked my opinion whether the communications in a meeting between lawyers on
the White House staff, pngaged in providing legal rcprescntation, and lawyers privately engaged
by the Preaident are pratected by the attorney-client privilege. In my opinion they are so
protected. '

The facts, in esgence, are that a conference was held among lawyers on the White House
staff, and lawyers who had been engaged to represent the President personally. The conference
concerned certain transactions the occurred before the President assumed office but which had
significance after he took office. The goveramental lawyers wee ropresenting the President ex
officio. The other lawyers were retained by the President to provide private representation to him.
On this basis, it is my opinion that the attorney-client privilege is not waived or lost.

A preliminary qliestion is whether the attorney-chent privilege may be asserted by the
President, with respect 1o commaunications with White House lawyers, as against other
departments and agencies of Government, particularly Congress and the Attorney General. There
are no judicial decisions on this question of which I am aware. However, Presidents of both
political parties have agserted that the privilege is thus effective. This position is in my opinion
correct, reasoning front such precedents as can be applied by analogy. Accordingly, in my opinion
the President can properly invoke attorncy-client privilege concerning communications with White
House lawyers.

The principal qpesuon, then, is whether the privilege is lost when the communications
were shared with lawydrs who represent the President personally. One way to analyze the
situstion is simply to sdy that the “President” has two sets of lawyers, sengaged in conferring with
each other. On that basfs there is no question that the privilege is effective. Many legal
consultations for a client involve the presence of more than one lawyer,

Another way to analyze the situation is to consider that the “President™ has two legal
capacities, that is, the capacity ex officio—in his office as President--and the capacity as an
individual. The concept that a single individual can have two distinct legal capacities or identities
has existed in law for centuries, On this basis, there are two “clients,” corresponding to the two
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legal capacities or identities.

The matters undpr discussion were of concern to the President in each capacseity as client.
In my opinion, the situation is therefore the same a3 if lawyers for two different cSermus were in
conference about a matter that was of concern to both clients In that situation, m amy opinion the
attomey-client privilegelis not lost by either client.

The recognized yule is set forth in the Restatement of the Law Governing Lanwyers,
Section 126 (Tent. Draf} No. 2, 1989), as follows:

if two or more clients represented by separate lawyers share a common ingererest
in a matter, the Gommunications of each separately represented client...
(1) Are qrivileged as against a third person...

Inasmuch a3 the (White House lawyers and the privatcly engaged lawyers weere addressing
a matter of common intérest to the President in both legal capacities, the attorney~<zlient privilege
is not waived or lost as 3gainst third parties.

,«4;”’@@/\ .'

Geoffrey C. Hazard, Jr.
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LIPEHUTZ, GREENGBLATT & KING

29080 WARRIF TOWER — PEACHKTARSE ccruTE
232 PRACHTAREILE ATNRECY, N.C.

ATLAMNTA. GECORGIA 30303

ACRERT 4. LARNGT TELERPHONE (404) 8Ba8-2300
A MuTd GF COHiaE
CFAX ADa -O648
EDWAMD b GREENEBLATT TE- t1oa) oo Wik uiar 7, RING
RANGALL M. LIFEHUTZ TITO MAZ2r 114
PFAULA B. SMITH
TIMOTHY LB 8ITE

THIB RIGHT OF CONFIDENTIALITY I8 NOT SOME SELF=-S8ERVING
CONGEPT DBESIGMNED T0O BHIBLD A PRESIDENT OF THE UNITED STATES FROM
CRITICISM. INSTEAD, IT I8 A VITAL DOCTRINE WHICH ALLOWS OUR
PRESIDENTS TO GET THE BROADEST RANGE OF ADVICE FROM THOSE WHOM HE
CONBULTS, IN ORDER TO ARRIVE AT THE BEST POSSIBLE DECISIONS FOR OUR

HATIONM.

¢ P
WERE SUCH ADVICE NOT 80 PROTECTED, MUCH OF HIS ADVICE
WOULD BE LESA CANDID, MORE FPEARFUL, OR MEANINGLESS. WITHOUT MANY
SOURCES OF SUCH UNENCUMBERED ADVICE, NO PRESIDENT WOULD BE ABLE TO

MAXE THE RRAT DECTIBYIONE OF WHICH HP OR BMER YB CAPADLE.

ALTHOUGH THIS TMPORTAMT DOCTRINE WARS USED IMPRODERLY BY
RICHARD NIXON, IT HAS BEEN PROPERLY INVOKED BY PRESIDENTS FORD,
CARTER, REAGAM AND BUSH . . . . . A8 WBLL AS BY EARLIBR PRESBIDENTS.
AND IT HAS BEEN RESPECTED BY EARLIER CONGRESSES AND UPHELD BY THR

UNITED B8TATES SUPRBMA COURT.,

cua 119718N33 ZLNHSJ I Ge:pl Sest1-27



THE WHITE HOUSE

WASHINGTON

December 14, 1995

Professor Arthur R. Miller
Harvard Law School
Cambridge, MA 02138

Dear Professor Miller:

I am faxing, with this letter, some talking points
summarizing the Administration's position on the subpoena issued
by the Senate Whitewater Committee. We are providing these to a
number of people whom we hope will write opinion pieces
supportive of that position.

I very much enjoyed speaking with you yesterday. I do hope
you can help us on this matter. If you need any help with
respect to placing an op ed piece, please call Mark Fabiani,
Special Associate Counsel to the President, at 456-72009.

Very truly yours,

c5;<2*uu/<éﬁgcb~__

Elena Kagan
Associate Counsel
to the President
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THE WHITE HOUSE
WASHINGTON

December 14, 1995
B CQP

Michael Chertoff, Special Counsel

United States Senate

Special Committee to Investigate Whitewater
Development Corporation and Related Matters

534 Dirksen Building

Washington, D.C. 20510-6075

Dear Mr, Chertoff:

We continue to believe that the proposal set forth in
the Williams & Connolly submission should be sufficient to
resolve the Committee’s interest in the November 5, 1993 meeting
among lawyers for the President. And, as you are certainly
aware, our concern about disclosing the Kennedy notes has not had
to do with the notes themselves, but instead the possibility that
disclosure would result in an argument that there had been a
waiver (in whole or in part) of the President’s privileged
relationship with counsel. We have therefore been working from
the beginning to devise a solution that would address both the
Committee’s interest in disclosure and the President’s right to
confidential c¢ommunications with counscal.

To that end, I am authorized to make the following
alternative proposal. Specifically, we would be willing to turn
over to the Committee the notes taken by Mr. Kennedy at the
November 5, 1993 meeting under the following conditions:

(1) The Committee would agree that the November 5, 1993
meeting was a privileged meeting.

(2) The Committee would agree that it would not argue, in
any forum, as a basis for obtaining information about other
counsel meetings or for any other reason, that any
privileges or legal positions had been waived by permitting
ingquiry into the November 5, 1993 meating.

(3) The Committee would limit its testimonial inquiry about
this meeting to the White House officials who attended it.

(4) The Comnmittee would secure the concurrence to these
terms of other investigative bodies, including the
Independent Counsel, other congressional committees with
investigatory or oversight interest in the



12/14/95 THU 14:50 FAX idoos

Michael Chertoff, Special Counsel
December 14, 1995
Page 2

Madison/Whitewater matter, the Resolution Trust Corporation
(and its successor), and the Federal Deposit Insurance

Corporation.

(5) Pursuant to Section 2(c) of S. Res. 120, the Committee
would adopt procedures to ensure that any interest the
Committee may develop in other matters covered by the
attorney—client privilege for the President will be pursued,

if at all, on a hipartisan basis.

Please contact me promptly if the Chairman is willing
to take the notes and related testimony in accordance with the

conditions sot forth.
S%:j y(o éis; ;‘; . . .

Jane C. Sherburne
Special Counsel to the President

cc: Richard Ben-Veniste, Minority Special Counsel
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REVIEW & OUTLOOK

Will Sarbanes F111busterp

> Today marks & key milestone in the
“White House defense strategy -on
}thi_tewater. Up in New Hampshire,
1t’s the filing deadline for the Febru-
‘dry primaries. The defense team has
fnanaged to obstruct and delay long

.enough that President Clinton will.

face ne substantial challenge from
‘within his own party. The next objec-
‘five is to deal with Republicans by
stalling everything past next Novem-
ber’s elections.

‘21 Let’s call it the Paula Jones ploy.
‘The President won a delay of her sex-

.ual harassment case until after he -

-leaves office, and is appealing the
judge’s ruling that deposition can
*-start now. Why shouldn’t this work
-with Whitewater? Promise coopera-
tion as long as you can, but drag cut

‘legal proceedings as long as you can.

Hillary admirer Judge Henry Woods
will surely be overturned in ruling that
Independent Counsel Kenneth Starr
acks jurisdiction in one case involv-
ing Arkansas Governor .Jim Guy

Tucker, but it does run the clock. Gov- . ~

‘ernor Tucker now wants his other case
‘delayed while he litigates with the

. New York Times over access {0°a re-

porter’s notes.

In response to a Congressional sub-

poena for notes on a suspicious-look-
.ing meeting on November 5, 1993,
:meanwhile, the White House first of-
fers an attorney-client privilege claim
thaf most lawyers rate in the tenuous-
to-frivolous range. For starters, Mr.
Clinfon wasn’t party_to the meeting it-
self, normally a condition for such
_privilege _claims, whether _with_a
lawyer or in essional,

~ Then the White House dangles.-a
claim of executive privilege, a more se-
. tious claim even though it lost for
Richard Nixon. But it hasn’t officially
invoked executive privilege yet; two
sets of litigation take longer than one.
Finally, it faxed a deal to the D’Amato
_ Whitewater -Committee - yesterday in
which an offer to divulge the notes was
freighted with dilatory resfrictions.
The committee rejected this ploy and
voted te enforce the subpoena.

As the subpoena wends its way .

through the Congressional process,
. Senator Paul Sarbanes has to decide
" whether to join the Paula Jones ploy.
On the Whitewater Committee, he's
been the point man of the Democratic
defense, and when the subpoena reso-

lution reaches the Senate floor, proba- -

biy sometime next week, he has the
option of conducting a filibuster. It
would guarantee more delay, and if he

holds enough Democrats he could

block the resolutmn permanently

Sen. Sarbanes and other Democ-
rats, though, will have to consider
whether the Paula Jones ploy might.

_ backfire. Newt- bashmg didn’t save the

day in San Jose on Tuesday, where a
concerted anti-Gingrich campaign left

: Repuhhca.n Tom Campbell with 59% of

the vote in a district where George
Bush got 30%. Do Congressional De-
mocrats really want tolash themselves

_ to Bill Clinton’s Whitewater mast, oris

it time to look for the lifeboats? =
Defending attorney-client or exec-
utive privilege won't be much fun. A
filibuster would give us time to Jook up
all the Sarbanes quotes on the subject
from the Watergate era. Then there’s

" the merit of the claim.: The White

House says the purpose of the Novem-
ber 5 meeting was to brief the new pri-
vate counsel for the Clintons on a “tor-
rent” of press coverage and other mat-
ters relating to Whitewater. But take a
look at the chronology below—all the
action leading up to the meeting took
- place before heavy press coverage of

. Whitewater. And further revelations

keep coming; the November 5 meeting
itself was disclosed only late last
month through questioning of Mr.
Lindsey by Sen. Lauch Faircloth. If
William Kennedy’s notes on the meet-
ing include something like “get Jean
Lewis off the Madison case;” we have
,a conspiracy to obstruct justice.

Just last week, too, the White
House reported that the’ mystery
phone number (202) 628-7087.-was a
frunk line bypassmg the White House

¢ switchboard in case it was overloaded
-“and may have been provided to cer-
tain individuals for that purpose.” In .
other words, Hillary Clinton was by-

passing the switchboard to call into-

the White House the night of Vincent
Foster’s death. And we learned that
Whitewater documents were . passed i

. from ‘Mr. Foster to Webster Hubbell

during the  Presidential. campaigh,”|
and supposedly were.-stored in Mr, -
Hubbell’s Washington ° basement.
When they were delivered to Clinton !
attorney David Kendall, he returned
them to the Rose Law Firm, where
they later came to the attention of Sen- -

ate investigators. Mr. Kendall’s initia- |

‘tive in  this matter suggests that .
Arkansas legal habits are a little much
for a firm like Williams & Connolly.

This is also a point for Congres-
sional Democrats to ponder in deciding
whethier to join the Paula Jones ploy. If
they filibuster, it will be a wondrous
spectacle; if they don’t, their siience
will have an eloquence of its own.
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It was a weird two days earlier this
week in San Francisco. A sinkhole
opened up and swallowed a million-
dollar mansion, and then a typhoon in

all but name struck. Then on Tuesday, .

Willie Brown was elected mayor.

“Street lights, dog-doo and parking.

meters are not my cup of tea,” the for-

mer Sun King of the Califernia assem- -

bly told an interviewer last year. But

sive” candidate. What happened?. -
Mr. Brown may be a political car-
petbagger, but during his years in

Sacramento he made a point of culti--

vating gay interest groups aleng with

- all the others. This week, he cashed in

when term limits, enacted by Califor: -
nia’s voters, put an end to his 31-year .

‘Versailles reign in the legislature,

Speaker Brown looked around and saw

no other winnable political job in sight.

By contrast, incumbent -Mayor
Frank Jordan, who lost in Tuesday’s
runoff, is an ex-police chief and life-

long San Franciscan who calls himself

the “citizen mayor.” And until she
placed third in November’s first round
of voting, former Clinton official and
lesbian activist Roberta Achtenberg
was running on pointedly similar
themes, talking about “empowering
neighborhoods” and maintaining
“clean government.” Her target in all
this, logically, was Mr. Brown..

Yet when Ms. Achtenberg was
knocked out by a narrow margin in the
first round, she called on her 27% of
the electorate—considered a good
proxy for much of the the gay vote—to
support none other than. Willie Brown,
calling him “the humane, progres-

those chits at the only place they were
worth anything electorally, and now

_San Francisco has Willie Brown.

One self-described gay voter won-
dered in a letter to a local paper why
the powerful gay community should fol-

low Ms. Achtenberg in abandoning its-

interest in good municipal government
to affirm a group-think litmus. test?

“Gay and lesbian supporters of Willie -

,Brown (and possibly Roberta Achten-

" berg herself) just don't get it. They

think that Achtenberg supporters
were only supporting her because she
is a lesbian, so we should naturally be
willing to jump right on the Willie

bandwagon. Why should we?... There
is no good reason that a person should-

be involved in politics for 31 years.”

San Francisco's prosperous,.reoted -

gay community has a keen interest in
seeing that the city’s problems are

well managed, and they certainly °

have the clout, clout that their fellow

San Franciscans have largely learned -

to- be comfortable with. It’s time for

their political leaders to discover a

- new litmus test—a commitment to

making government work.
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Mr. Rennquiar, Senator, I think that goea bayond the hounds of
gimply my presont view us to the comments I mudde in 1957 and since
it is 8o obviously something that could come before the Supreme
Couri, I don’t think I ought to answer i, ™ ="~ ™ = -

Senator Bavn. It seems to me that would be the purpose of the whole
program espoused in Phoenix at the time, not.just to say that you had
z percentage’ of Chicanos and Blacks sitting in your classroom, to
provide quality education. That is why I think the question is mean-
ingful in terms of your original opposition. It is too easy simply to
oppose busing over long distances, which is a very inefficient way to
provide educational opportunities. I would concur with that. But to
suggest that that is the only reason for busing, the only way it can be
utilized, I think is not consistent with the facts. = A
" *Mr. Reanquist. I think I will stand on my earlier statement.

Senator Bava. The third question from. Senator Hart!

Returning to the May Day demonstrations, Senator Hart wants to
follow up on one point Senator Kennedy raised yesterday, leaving
aside the question of whether sweeping arrests' were' mede without
probable cause, the second point is that because a decision had been

-made to dispense with even the field arrest procedures, it soon bécame
clear to most observers that the overwhelming bulk of the arrestees
couldn’t possibly be prosecuted. There was no proper means of indi-
cating who had arrested them or for what offense or in what location.
In fact, random essignment of officers as the arresting or complaining
policemen was made at the District of Columbia stadium for & number
of the arrestees. " , _ h : B

Didn’t it concern you sufficiently to speak up 'about it and even
after it had become clear they couldn’t be lawfully J)rosecuted many
youngsters were still detained in deplorable conditions and after
release their cases were not dropped until the prosecution was in
effect kicked out of court by t.he_-G.S. court? * ', o
" Didn’t that bother you at all? o

Mr. Rennquist. I have to assume it is‘a hypothetical question,

although some elements have certainly been demonstrated to the
satisfaction of the local courts here. I think some of them are assump-
tions. But speaking to it as a combined factual and hypothetical

uestion, I did not make any effort to intervene in the matter after

the turmoil for two reasons, I suspect: o

One is that the Office of Legal Counse] is basically an advisory
branch of the Justice Department. The operfiticnal divisions—the
criminal division, civil rights division, internal security division—are
the people who handle things in the courts and in'this case, as & matter
of fact, I think it was the District of Columbia Corporation Counsel
and the U.S. attorneys who were handling it.

The second thing is that, as I recall, my last day in the office before

1 was down with this back trouble was sometime around May 8 or 9,

and I was simply incapacitated from that time until early June,
Senator Bayn. Senator Hart wanted me to make one final comment
for him in which he apologizes to you, Mr. Rehnquist, and to the com-
mittee, for not being able to be here personally this afterncon to hear
the enswers to these questions. He said : I thought they were important
and I will study the record for the replies, '

Now, let me, if I may, go back to where we were before we all had a
much needed bresk for lunch.
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inio t alone, that you
an my opinion, and T am aura that Tam no , ;
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osed. ‘ )
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ith equal sincerity.
you feel that we have asked them wit al sin dilemmﬁ, one shit. I
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%.n;czlrlcli'e s?lggle;i:a"gg!tlllmt you felt: that the nominees hllosop_}&y 13
Eround that should be considered, a subject that thsould be consigere
: Supreme Court nominee,
y’It‘llllg %err;:it,gé:a :,s fegv presidents hgve c}l)?mi:a b«ta{]or:,_ Etressegezgl;?sr;g]o%
5 i i at it was
at the time your name ag'submitted publicly it ws becouse o
i £ hilesophy of Mr. Powe at yo
gour philosophy A e that you are a judicial con-
chosen. That was & compeling reasoln, : y u aro & Judicl i
gervative. Before we were told the gos \.va_.s] or : b A
It has been difficult and perhaps mesningless ff ifglieves d any defl;
nition of those terms, but what the mean himse ieves. Be of
ibili d it has been a significent one,
the responsibility you have had, an enificant one, at
i tment, you felt compelled not to answer quesl
gﬁé";olzf g:vrn pers(;n};] views on issues, respecting judicial philosophy,
i ns. )
forlssv?lfl?il (liilliert?watf define these reasoris t,% '?Ft,e liI' erlhaI(J)?l tﬁ:‘x;z
i ' ith the responsibility I ieel you &
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i the lﬁivyer-client'relabions_hip ?lt,aﬁt t}ige}&\%ygzsgmis trfl?rt; l:};, Iz;et. ; his
)Eersona.l view a8 to the merits of the ch - 1 think that that
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i i ' th the position 1 have pt
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i ent and say “No comment’ where I am1n g b
Ei;(lzrel tﬁ;ef)rl?vious implﬁ:ation would be that where 1 sayh‘ Nof Ct.zﬁlll
ment” I am in disagreement; and I t‘}(lll?lk t}ﬁfn:,s less than fa
he part of a lawyer toward his C - .
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.the position of other nominees W ho cre, DUt ot o aurt
1 i - illing now, even though I may be & Suprt ;
E io‘ﬁlinséglpt],i‘) lfl:rv;;all&eg what 1 conceive to be my obligation to my /
- clients.
80-267—71——12



172

4 .7 was naked
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?trllterpreted% me as radical bl:t ‘ﬁlﬂat yol‘ilyar'tl" hli!;u:l?;:n drixg:g oen R
i tment philosophy.- n
part of the Justice Depar 1t pl . T ey bad.
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the attorney-client relatﬁonshlpér:;); jr
i ient i took & con ,
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your having as your cliont the Attorney General and, one stop romoved
the President.

Am I wrong in suggesting that both at common law and statutorily,
from the canon of ethics’ standpoint, that the lawyer-client privilege
is designed to help the client a.ng not the lawyer? Is that privilege not
one to the client and not from the client to the lawyer?

Mr. Rennquist. (Certainly, the client is entitled to waive the privi-

lege-Thalawyer is not.

 Senator Bayr. All right. Then we have two cypes of concern. One,
your advocacy in those areas where you ncw might say that your
personal opinion'is different from: the administration’s and you don’t
wanit to disclose that because you might undercut your own client.

The second deals with revealing lawyer-client secrets. What
relevance does that type of obligation have when the position of the
client is already known publicly? In other words, if the administration
and the Attorney General have said what they feel about certain
elements of the basic tenets of the Bill of Rights, then why do you as
ahlaw;ryw have any right to protect them from your involvement in
that : ' ’

Mr. Reanquisr. Well, I think to the extent that the Department,
the administration, takes a public position, I feel free to discuss and
have discussed my cwn personal contribution to that position—the
New York Times case being:an example; the preparation of the

insofar as I may have been asked for advice i the process of making
administration policy decisions upon: which the administration has
not taken & public position; there, I think, the lawyer-client privilege

here the administration has taken a public position and the lawyer
is asked not what advice did you give in connection with that position
but basically do you ])ersonaﬂy agree with the position or not, there,
I think, it 1s inappropriate to answer even though a public position
bas been taken.

Senstor Bave. You sée, what concerns me is that not only in
testimony before subcommittees of this committee, but also on several
college campuses, you have made statements, and when some of us
have tried to ask you about the statements you made specifically,
each time you said you were speaking as a Justice Department
spokesman—also that. the audience expected ¢ hard liner, I think,
was another response you made to one of rur colleagues. In these
areas, we haven't been able to get Bill Rehnquist’s philosephy for
our consideration, and it is those areas that concern me.

You feel those are still protected by the attorney-client relationship?

Mr. RrHNquist. Yes; I do. -

Senator Bavyn, That is the type of relationship that 1 suppose
couid be waived by the client, could it not?

Mr. Resnquist. I would think that it could be; yes.

Senator BaAvyH. And if some members of this committes would send
to the Attorney General a letter asking him to.let you have the
opportunity to freely express your own personal philosophy, and
we 2ot his asseut to that, or he gave his assent to you, then you would
be frec to give us the answers to some . of the questions which hereto-
fore you have not answered because of the lawyer-client relationship?

r

-hational security wiretapping *brief. being‘anotﬂer exeample: But- .
.

N

;

/
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wr. T .would cortainly think the privilogo could he
wa%;}llt)ﬁnaiuélienm. Now, just who the client is, whether it is the
President or the Attorney General, is something that would depend
icular circumnstances. . o
onsggibg:tlgﬁg Igut. at least it is not all the people of the United
States? We have a?'eed on tl}o%lt‘?t : Do e
. NQUIST. ee on that. o
ls\iga?o?%fm. Welﬁg:vould you have any stron%ob]ecuons lth
were to send such a letter to both the Attorney General and 't?. e
President? Is there anyone else who should be asked to participate
Mr. RERNQUIST. W);thout, suglges_tm at all my own impressions as
to what a response would be, I wo d certainly have no objection
to your sending— : i T A

! Bayx, I-am not making this suggestion lightly. T think
yo%e]::eb%gsolﬁt,el sincere and feel you have a responsibility to a.dher?
to the lawyer relationship, but I must say.l feel I have an eq;:lu
responsibility to find a way to penetrate 1t. You have admitted that
by your own writings. The President hus. adm;tted it, g_nc} yet becnu?e
o{ the nuances ofutl,ﬁe lawyer-client relationship, we aren’s really able

feel. ‘ L o )
t 1;?;3‘?;?1&0% no feeling that this would embarrass you, I will send

such s letter to the President gnd to the Attorney General and await -

their regly. And I appreciate your patience in going through all of
thlls\,/l‘;'ntCl:nafl:man, T will send this letter today before the sun goes
down, because I don’t want this to be “drug” out. I would like for it
mated quickly. - - o .
to’?gec %léﬁigm.m. I;lon‘t worry; it is not going to be “drug” out.
[L[Xi)gg:r .t!his business, I think that is something this comittee
ouht.t.op%sson:P d‘ ) . : S K
tor BaAyH, I'ardon me . . .
T(g:aa():mmmﬁ. I think that is some*hing this committee ought
. opposed to it.
mSpe%S:t?}? ]gAa::. l:) you feel that as one Senator, one member o;
the committee, I don’t have a right as an individual, Mr. Chaman
The CratrMAN. Go shead. )
Senator HRusgA. Will the Senator. yield?

Senator Bavr. I will be glad to discuss this with any of you here, °

either privately or publicly. It seemﬁs‘ to me this gives us an oppor-
i let this gentleman express his own opinon.
mr’i‘llt;ye azimu,mg This gentlemgn has l{feen on the w1t.1;iass stand for
2d nd has acquitted himsell very, very well. )

th%;ﬁas:tor }fﬁ:?. I agree. Iqha.ve said that to the press. I will pontlﬁxe
to say it, but one of the problems he has been faced w1t_,h, r.
Chairman _

The CratrRMAN. I am ready to vote.

Senator Bavg. Pardon me

The CHAIRMAN. And Ilsmhretgly l-to vot_,eid?

Hruska. Would the Senator yleld!

g:ﬁ:.:g: BAYLH. Yes; I will be glad to get the thoughts of the Senator

from Nebraska.

- which you now 00018)3’.‘ I think for the
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' Sonator Hrusxa. Mr. Rehnquist, the President in his comments,
on your nomination designated you, I believe, as a judicial conserva-
tive. Is my recollection correct? - aE : :

Mr. Rennqguist. I believe it is, Senator. -

Senator Hruska. Have you ever discussed with the President
personally whether you are a judicial conservative or not, in the
context of the nomination for the Supreme Court?

Mr. Reanquist.: It is not that I have any hesitancy in answering
the question, except as to the propriety of repeating any discussion
with the President. Since there was none here, Y suppose {n'eed have
noe hesitancy; no, he did not. - :

Senator Hruska. Then, obviously the President, in referring to you
and describing you &s a judicial conservative, resorted to the same
type of information that 13 presently available to the committee, to
wit: Your testimony before committees, your statements, your
articles, opinions that you have written, and the observations and the
contacts and recommendations of different people who know you.
Wouldn’t that follow? : - '

.-Mr. ReunquisT. Certainly those sources were available to him.

Senator Hruska. Yes. Presumably he did consult all or some of
these sources. We know, at least as much as he knew when he deter-
mined your philosophy. I submit we .can do the same. .

Now, as to the interest, the very intense interest, of some members
of this committee in some expression from {

t

f | ou as to your personal
hilosophy, I would venture the suggestion that this is a rather new-

ound interest. I recall very well in the committee room when another
nominee for the Supreme Court was occupying the nominee’s chair

: getber art of 2 days the
Senator from North Carolina repeated question afpt.er question almost,
without limit, requesting insigit. into- his personal philosophy on
various subjects. The answer was.always the samé. And at one junc-
ture, the nominee said: :

Mr. Senator; I have t&lked to no one, no place, no how at no tirme about
arything since I received this nomination,

' Now, that was Thurgood Marshall.
I heard no expression of interest on the part of some other members
of this committee in following up that line of questions with that

-nominee. Always before when a nominee has declined to answer &

question when, in his own mind, for whatever reason, it has appeared
inappropriate, this cornmittes has honored that decision. This nominee
should be treated no differently. s ’

To require answers, aside from the attorney-client privilege, would

‘not be fair to his future colleagues on the Court, assuming confirma-

tion; it would not be fair to the litigants in the Court or to their

respective counsel. . .

nd so even if we have a letter here from all of the people of the
United States saying it is all right for you to talk, Mr. Rehnquist,
those considerations would not be solved, woi.id they?
Mr. REBnquisT. No; I don't beliéve they would. .
Senator HrusrA. And that has been my experience, reaching back
to the time of Justice Brennan’s confirmation. That has been the
standard answer, and it has been accepted by this committee. I do
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not believe that thera is much hope of g}t:tting away from the immutable
fact that there is a limit beyond which no nominee can in good con-
science go in expressing opinions either personal or legal in' character
at this particular juncture. ' : )
" As to the waiver, I don’t-see how you can get a waiver. There is no
perticular way it can be received nor issued. D :
Mr. Reanquiet. Certainly past nominations have generally taken
that position, and I think their refusals to answer that sort of question
were probably justified. - Y R
Senator Hruska. They certainly have, and I think upon the reading
of any of the prior hearings, that same decision, that same' enawer,
will be found. -1t has always been accepted by the committee and also

" by the Senate.

I think you have been more liberal than some of the nominees before:
us in the extent that you have answered many questions. ] would
have asserted the answer, the historical answer, much sooner than you
have done. ' L : N T S :‘
Thank you, Senator Bayh, for vielding to me. . '

Senator Bayn. Well;'1 appreuate getting the comments of -my ,

colleague from Nebrasks. I am sure he is aware as a distinguished
attorney that thereis ample precedent. One has to look no farther
than the Americen Bar ciation Code of Professional Respon-
sitilities, Code of Ethics, under canon 4, to find that the lawyear-client
relationship can be waived by the client. T
Now, perhaps the client in this circumstance would have no reason
to waive it. I feel that this nominee has been struggling as we have been
struggling to reconcile the differences which exist 1n our responsibility.

They are not the same and I don’t suggest that they are. I sat way .

down there when we had -that particular nominee here and 1 think the
Senator from Nebraska is nﬁsolut.ely ‘right; that is exactly what
happened. And I think all of us have to recognize that many times it
all depends on whose ox is getting gored and we don’t always face each
problem with consistency as much as we would like to; we are bound
up in our own ideas, .
But I do not recall in my public life—that has not been nearlry 88

‘long as my distinguished friend from Nebraska’s—a President of the
United States who has ever come on television and has made as the
second prerequisite for his nominee, the second consideration, his
judicial philosophy, and then to be confronted with that same nominee,
a very distinguished legal acholar, who says himself: - ’

_ Bpecifically, until the Senate restores its practice of thoroughly informing itself
on the judicial philosophy of a Supreme Court nominee before voting to confirm
him, it will have a hard time convincing doubters.that it could make effective use
of any additional part in the selection process.

Now, there are the horns of the dilemma on which we are impaled.

Senator Hrusga. If the Senator will yield for comment on that
point, I don’t think there are any horns at all nor any dilemma.

The CralrMAN. And no one’s ox is being gored. .

Senator Hruska. The fact is, and the Senator has as good a
knowledge of that history as I, that Franklin Delano Roosevelt after
he failed legislatively to pack the Court, turned to a deliberate course
of appointin liberaf judges and he chose them for that and he called
them that. Let's not kid ourselves; that is why they were chosen.
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And T sat here since 1054 i i -

g 1954, sometimes in semia. 1eti i
{;l:istratl?nl,i bt;lso sometimes in despair, wonderinggoxg én30$::T§: gil'
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. ¥ which would len
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the appoinimne th  th, ; consideration is being asserted for
] ) bers of the Supreme C i
History disproves it; and it is % o try. o pomite thol3hOt S0-
( . alittle 1 i i
The CralrMAN, Well, let's proc:ec?.m‘ 10 by to rewrita that history.

Senator Bavn, If I might Just make orns oth

record will show who they are.
ar ti:

I want to make cle e distincti :
; , istinction between what I am’

:l?:rl:at iz:;nd what—maybe there 18n’t a distinction, but itﬂeﬁggcteg r;fl(;
b OI;;]T:e ux;;s;z:cuve nor:nnee should refuse, has, and un-

! " will 1 comment on certain areas b, this mi
e e ¢ > ecause this might
abr a.sea. sitling as a judge 11‘1 cases that come befo_re him. This is
u;l;ggt‘el:,kfrh;ee Zﬂfffnfgéofﬁh f{h% trar_zscripthand enumerate those
at all conzerned about those but w Ccan slso go heotrainen: 1 am not

e can also go *hrough that transcri

and we can find a number of areas, & number of qguestions :Jll:::?lplt
had tor footing that Lari at was not the basis, where I
. ; 48 a man who w rilli
give us hig thoughts, but, ke could not (i)o“sas oo, o wranted to

I am not going to hold my br i
eath until we get, ¢ i
Senator Hrusga. Or un_tifit is asked, eithegre. hat waiver.

Senator Bavn. Oh, perhaps I should hold it until it is asked. But.

Ses ! 1 ot recall a time

2gnr?lnllliﬁe£lfm?ie?h:;rﬁfg th:s_ comm_i;tee nr any of its p;:;lc;?;e:s]g

¢ . ] nominee “I f=el it is i ; it is
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;egtnla)t. that I cannot answer it,” that
0t been respected by the committee? The validi
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or anyone else. The refusal is for th i

assert and when it hes baen asserted nomines has heer

; whoev

it g:s atlwa s been respectfully abidezl by. °r the nominee has been,

he would hel‘p”'r’ésgi’éi"tﬂ’;rgbﬁf in'my moied o Nebraske. if

! Tesc ! n my mind where th i

13 on record as having said, in support of the admiriistratione,, sli)zr:lltlilrfg
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o8 a Justice Department spokesman, that he favors certain positions
that I feel are not in the best interests of the country?

Now, I am unable to separate the nominee from the philosophy
fll}a t?he espoused wesaring that hat. Am I obligated then to vote against

im :

Senator Hrusra. Well, in the first place, we have always recognized
that a man's status changes when he becomes a nominee. Prior
writings will speak for themselves but if he speaks on that same sub-
ject in terms of either expressing an opinion on a legal or constitu-
tional propesition, or his present convictions on a proposition of that
kind, then he runs into trouble and possible unfairness to his future
colleagues if he would have to withdraw from a case. You cannot

'se%mta that. ' ' ) ' L
e have always had that and we can examine the writings, We have
Mr. Rehnquist’s prior record and we will have the opinions of wit~
nesses that will come here; they will give us many interpretations of his
philosophy. I can hardly wait until next Tuesday when those explana-
tions start. A witness has a right to be wrong, too. :
And so the position that & man assumes when he becomes a nominee

is different; it immediately changes and it should be governed by the -

new circumstances. - o .
Senator Bava. Well, I want to compliment the nominee again as

I have in the past. o N ' . ‘
You say he has a right to be wrong.

Senator Hrusga. Any witness has a ?'th to be wrong; any witness. -

Senator Bayn. On occesion even a U.S. Senator ht be.

Senator HruskA. I have known of some times when that has
happened also. [Laughter.] '

Senator Bava. The admission has been less frequent, but I think
the fact that the nominee has said in the area of equal accommoda-
tions that he felt now in retrospect that he would not have that same
position, I salute him for that. I just might—— ~ * '

Senator MaTaias. Would the Senator yield just for'one brief
observation? : o :

Senator Bayn. If you will let me just read one paragraph from the
Congressional Record, I will yield and not force further patience on
my colleague or the witness who has been very patient.

I just want to remind my friend from Nebraska that there are some

rather distinguished authorities for the line of questioning we were .

following here which go as follows: _ e
“When we are passing on a judge, we not only ought to know
whether he is' a good lawyer; not only whether he is honest, and I
admit that this nominee possesses both of these qualifications-—as I
do about our present nominee—''but we ought to kmow how he a
proaches the great questions of human liberty.” A gentleman by the
name of George Norris, distinguished Senator from Nebraska, made
that observation in a similar situation. S o
Senator Hrusga. It is still true; still true. S
Senator Bayu. All right. I yield. ' . T
Senator MaTHIAS, Just & very brief observation: I join with my
colleague from Nebrasia, the Senator from Nebraska, in his feeling.
1 thirﬁ( that Mr. Rehnquist deserves a considerable degree of under-
standing and admiration because he nas cobserved the important
rules which govern the profession of law.
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Porhnps what the Set inti
he Senntor from Tudiafin secks to do i
decks t, and whie
§eti!-r to do and other members of the committee thin) :zn; b‘l‘l ‘(ll((:l:xcl;
metlm;t’e'(}ll by our u:igenmty and not by the subject matter. We can
get at what we need to get at without appl ing to the President for

an “-B.iver, I ae Wit'h th Se £
he CBAIRMaAg;’. Judge Cg i or'from ebraska.

.Identify yourself for the recox"d..

STATEMERT OF HON. WALTER EARLY CRAIG, A U.S. DISTRICT
JUDGE FOR THE DISTRICT OF ARIZONA

-*Judge CralG, Mr. Cheirman, T am W i
G, Mr. alter Early Creig. I -
rently U.S. district judge for the District of »Arizo{m flgm aa?clxr(r:rlxlgr
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tha nominee’s opinion and the result of n rathor extensive investign-
tion which I porsounlly have made, 1 have not found any evidence to
sustain this allogution. 1 did find that he made & sgeech before one
very ultra-rightwing organization. Beyond that, we have no evidence
of membership.
Let me move on, if I might, please, so that some of my colleagues
can have an opportunity to share their views. .
Are either one of you gentlemen familiar with Judge Walter Craig?
Mr. MircHELL. I am not. . . '
Senator Bayn. He is a former president of the American Bar
Association, now a Federal ﬁldie in Phoenix. Judge Craig testified in
support of Mr. Rehnquist. He happens to be a Democrat, as I recall,
and I asked some of these same questions of him that I would ask of
Mr. Rehnquist in’ trying to explore Judge Craig's knowledge, as one
of the leading members of the Phoenix bar as well as the American
Bar Association and now on the Federal bench, if he had personal
knowledge about any bias or prejudice that Mr. Rehnquist may have,
and he said quite the contrary. I just wondered if either of 8;01_1:
gentlemen would care to comment on that? I thought Judge Creig
made a very strong witness in behalf of Mr. Rehnquist.
Mr. MrrcHeLL. Well, you know, Senator Beyh, I don’t want to
sound like a racist, but as I have listened to the committee's reaction

to some of the testimony that we have presented, the reaction to Mr. -

Rauh’s position, and the assertions made by Senator Cook after the
hearing, the trouble with all this is that for some reason the white
eople thet I know and have worked with or who come up and testify
gefore these committees, just don’t seem to see this thing in the same
light that we who are the victims of injustice see it. So I am not sur-
prised if a judge, who is a Federal district jndge, were to come up and
say that so far as he knows this is a very wonderfu!l gentleman, and that
he is the epitome of fairness, and that kind of thing. o

But agrinst that statement which the judge has made, there is a
whole body of information by the black community, and it really
boils down to a question of whether, in a Senate Judiciary Committee,
and in the U.S. Senate, the testimony of a large number of black
people ageinst the nominee will have sufficient weight to influence the
statement of one white person from the community who happens to
be a Federal judge? ' .

I am sorry to say that in my experience in dealing with a great
many people who are in important positions in this country you can
have 100 black people who are eye witnesses, and stated unequivocally
what happened, but one white person can come up end say to the
contrary and the testimony of 100 black people will be discredited.

So I would say I think it ought to stand on its own feet. We have
said what the people down there who were black think of him, and
ageinst that is the statement of a judge. .

It would be interesting to see whether the Senate of the United
States attaches more weight to the testimony of that one white man
than it does to all these other colored people who have expressed
themselves as they have.

Senntor Bayu, Well, Mr. Mitchell, it has been my good fortune to
know vou for some time, and we have had some rather intimate con-
versations on a number of legislative issues. From hearing of xour
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personnl exporience | must coneur, althongh [ wish it ware otherwise,
amd it l)robnbly would be absolutely impossible for inybody who has
not walked in your shoes and been subjected to the type of abuse that
you have over the years to look at every issua with tﬁe same kind of
perception that you do, since you have been thore.

Do you really think it is fair, let me ask you, in light of some of
the battles that have been fought before this committee over the
last few years concerning this very subject, a Supremne Court nominee,
to say this committee and some of its members have not been sensitive
to what the black people of a given constituency have said about a
proposed nominee?

Mr. MitcyeLL, I would not say "that the committee members
have not been sensitive. But I would say, with » few notablse excep-
tions, when & statement is made which a black ma . considers devastat-
Ing in its impact it just does not seem to have the same credibility
and attention that a white person making a counterstatement has.

For example, how could we possibly in the Carswell nomination
have been insensitive to the fact that the judge had, as a candidate
for office, made an open declaration of his belief in white supremacy?
But there were many people who did not think that in 1tsell was
sufficient to be against him, and they were prepared to forgive it cn
the ground that he was young.

But then, as I said this morning, after the nomination was rejected,
on the record, in his Florida campaign, the judge went back and did
what we had figured he would do all along. '

The same thing is true in the Haynsworth nomination. It was our
contention that Judge Haynsworth in his interpretation of the
Constitution was going to do it in a way that was against the civil
rights of Negroes.

It was only a'few days ago that there was a cas» before the Fourth
Circuit Court of Appeals in which a majority held that a place of
recreation which anybody with a scintilla of eyesight and cominon-
gense could see was being operated under the guise of a private club
when in fact it was public but operated under the guise of being u
private club for purposes of evading the law, Judge Haynsworth was
one of the judges who said it was a private club and there was a very
good dissent in that by Judge Butzner, pointing out that to reach
that kind of conclusion it was necessary to fly in the face of precedents.
. Well, this did not surprise. me on Judge Haynsworth’s part but I
am sure if we had said at the time we were up here testifying that we
expected that kind of thing would happen there would be a whole
lot of people who would have said ne; that just.could not happen.

Senator Bays. Well, you are not looking at one Senator who
would have said that, are you?

Mr. MircreLL. No; I hope I am making it c.2ar that I certainiy
am not.

Senntor BaYH. Your statement was rather sweeping and I wanted
to make sure that I was not included.

Mr. MrrcHELL. As I remember in that effort, to me the only thing
that was needed for the purpose of defeating those nominees was the
question of whether they had been faithful to equality under the law
as o legal principle, and that, of course, in the judgment of muny
other people, was not sufficient, and other extensive matters were
brought into the picture.

BY-26T —T 122
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Rt [ said thon and 1 say now and 1 will slways boliove that any-
body who publiely at any time i his ndult onvost takes o porition thut
the {)ln.ck sitizens of the Unitod States are not entitled to equal treat-
ment under the law is unfit to sit on the U.S. Supreme Court and thut
ought to be the rule. _ ]
enator Bavs. Unfortunately, there are not as many people who

share that specific judgment as you would want, and thus it seems to
me the responsibility we have for a true test of the quality of the nomi-
nee or nominees is to see what their judgment is now and the fact
that you are here and I think are ma.kmF such a credible record indi-
cates that one man with a.black face would be received with open arms
and with great consideration by this committec. ' )

I amn concerned about what white people or black people have said
about the nominee, and I am also concerned about what the nominee
himself has said. ) - L

Mr. MrrcHELL. That is what I tried to develop. - o

Senator Bava. We developed this on the accommodations and the
school matters, we tried to get at it, and I hope we wilt get testimony
from those who have first-hand information on the voting matter.
But let me deal just one other question as far as what the nominee
himself believes, . .

rflsu.lid send & letter referred to by our distinguished colleague from
Nebraska to the Attorney General. I have received a reply and since
there are no objections, {do not_think there is any lawyer-client re-
lationship between the two of us, I would like to put it in the record at
this time so everybody would have the _opgort,nm.ty to examine it.

Senator HarT. Without objection, it will be received.’

(The letters referred to follow.) :

U.S. SENATE,
CoOmMITTEE ON THE JUDICIARY, .

Washington, D.C., November 4, 1971.
Hon. Joun MITCHELL,

Attorney General of the United Slatés,
Department of Justice, Washington, D.C.

Dear MR. ATTORNEY GENERAL: When President Nixon announced the nomi-
nation of William Rehnquist to be a Justice of the Supreme Court, he stated
that one of the criteria he used was ‘‘the judicial phﬂosophy of those yvhp serve
on the. Court,”” The President hag said that these nomiuees share his judicial
philosophy, “which is basically a conservative philosophy. .

The Riembers of the Senate Judiciary Committec have been attempting for the
Inst two days to explore for themselves-the judicial phitosophy of William Rehn-
guist. Many Members of the Comumittee appear convince that this is a fit
subject for inguiry by the Senate. Indeed, Mr. Rehoquist has stated at the
hearings that he believes that the Senate should fully inform itself on the judicial
philosophy of & Supreme Court nominee before voting on whether to corgﬁn’l} him.
See also Williamn H. Rehnquist, “The Making of a Supreme Court Justice, Har-
vard Law Record, Oct. 8, 1959 p. 7; C. Black, “A Note on Senatorial Con-
sideration of Supreme Court Nominees,” 79 Yale L. J. 657 (1970). .

Unfnrtunately, the Committce has been unable to iuform itself fully regarding
Mr. Rehnquist’s judicinl philosophy Lecause he has felt it necessary to refrain
from answering & number of questions. Some of the questions at issue involve
Mr. Rehnquist’s refusal to respond based upon his claim of the lawyer-client
privilege arising out of the work as Assistant Attorney General since 1969. In

my view, the lawyer-client privilege does not require Mr. Rehnquist to remain.

silent concerning his own views on guestions of public policy and judicial philosu-~
phy mercly because he has advised the Dcpartmeut'of Justice on these matters
or beeause he has publicly defended the Department’s position. As ohe scholarly
observer has noted: -: . . . .

“The protection of this particular privilege is fur the henefit of the client and
not for the attorney, the court, or a third party. The client ulone can claim tht

| —
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wlvilogo, and I fuot the ellant mrest aesert auch privilege, sinee it exista for his
soneIe 1, Conend, Modern Prial Modinee § 10U t19ny).

And as Professor MceCormick has noted (Handbook of the Law of Fvidence
§luﬂ ('1'1154)), “it'is now generally agreed that the privilege is the client's and his
alone. .

Despite my view that the privilege is inapplicable here, I am writing to urge
you—in the interest of the nominee and of the nation—to waive the lawyer-client
privilege in this situation. I have made a shnilar request of the President. This
would release Mr. Rehnquist from any obligations he might have under Canon 4
of the American Bar Association Code of Professional Responsibility, see Code
of Professivnal Responsibility, DR 4-101 (¢)(1), or any other obligations he may
have to refuse to answer questions involving his own views on questions of public
policy or judicial philosophy. It is essnetial that the Senate, which must advise
and eonsent to this nomination, have the fullest opportunity to determine for
itsell the nominec's personal viewsa of the great legal issues of our time. I hope
you will be able to cooperate to this end.

Sincerely, :

Bircun Bavu, Unifed States Senalor.

OFFPICE OF THE ATTORNEY GENERAL,

Washington, D.C., Movember 6, 1971.
Hon. Birce Bayn, o

U.8. Senate,
Washington, D.C.

Dxar S8EnaToR Bayu: As I understand your letter of November 4, 1971, you
-are requesting that I, as Attorney General of the United States, waive what you
refer to a3 the “‘lawyer-client privilege'’ with respect to matters on which William
H. Rehnquist, as an Assistant Attorney General in the Department of Justice;
has advised me and with respect to which he has taken a public position on my
behalf. 1 further understand that this request is made by you individually rather
than by the full Senate Judiciary Committee before whom Mr. Rehnquist has
gppcared as a nominee as an Associate Justice of the Supreme Court of the United
States.

The issue raised by Mr. Rehnquist or any Supreme Court nominee’s refusal to
respond to certain questions during confirmation hearings is {r broader than the
scope of the lawyer-client privilege. There are other considerat ans which prompt a
refusal to comment. For example, a nominee may feel that iv would be improper
for him to respond to the kind of question that might come before him as a Justice
of the Supreme Court. Past nominees have confined themselves to failly general
expressions, declining to provide their view of the Constitution as it applies to
specific facts. :

Even in those few instances wherein Mr. Rehnquist, relying on the lawyer-
client privilege, declined to answer questions concerning what advice he may have
rendered e, I feel constrained to say that a waiver would be entirely inappro-
griat,e. As Attorney General of the United States, I am acting on behslif of the

regident. In such a capacity as a public official, I do 1ot consider the same factors
the rrlvnt.e client considers in deciding whether to waiver the lawyer-client
privilege. .

I ean well apg)rcclate vour personal, intense Interest in probing into all aspects of
Mr, Rehnquist’s work while at the Department of Justice. I am sure you appre-
ciate, however, that it is essentizl to the fulfillment of my duties and obligations
that I have the candid advice and opinions of all members of the Department.
Further, I am sure you realize that iif)I should consent Lo your request or other
requests to inquire into the basis and background of advice and opinions that I
receive from the members of my staff, it would be difficult to obtain the necessary
free exchange. of ideas and thoughts so essential to the pioper and judicious
discharge of my duties./ITt would be particularly inappropriate and inadvisable .

Glbr me to give a blanket’ waiver of the lawyer-client privilege in this situation.
{Ordinarily, a waiver should only be considered as it may apply to a specific set~
of facts. The range of questions which may be put to a nominee is so broad that
it would be. difficult, if not impossible, to anticipate what a general waiver would~w
entail “Beeause Mr. Rehnquist, as Assistant Attorney General in charge of the
Office of Legal Counsel, renders legal advice to others, including the President
and members of the Cabinet, obviously I eannot walve the privilege that may |
exist by reason of those lawyer-client rolationships. And determining the limits of
cach refationship cunnot be done with piecision. - .
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3 ka stating

ived a lettor from Chalrman Eastland and Benator Hrus tlug,

in It.hlg?: :x:?g:i::ce,sthat the Senate Judiciary Cotnmittee has never gone behl‘neh:
olaim of tho attorney-client privilege or made an effort to cbtain & ;uwea oi the
privilege from a client of the nominee. Wl}\llle é)rdina_:t:itly Ilwﬁ:llltl;di 'zj% ee: ;s a:;’: : gd

elved from the Committee,
g::iixl'a%l;e?: ?lfmhggsg %%ner:}::hin to you why I considered your request, or any
similar request, inappropriate. . . with respect
is letter may be considered s response by the President to you w pe

toggfr lgt.';.g toat}\’im of the same date and with respect to the same sx_xb]eot matter.

Sincerely, Joun MrrcaziL, Altorney General.

i - letter, the
enator BAYH. To capsulize the very thoughtful 2-page letter, ¢
Atiomey General refused to waive the attorney-client relationship.

I will read excerpts from it. For example— '
There are other considerations which prompt a refusal to comment. For example,

i feal it would be improper for him to respond to the kind of ques-
tﬁ)ennt%?éﬁ?gﬁzor?e before him as a Justice of the Supreme Court. Past nominees

ves to fairly general expressions declining to provide their

21%‘: (;o:&uég::ﬁﬁ:?;ne:s it appll%sgﬁo specificfacts. o i
se it is fair to say that that is a legitimate hypothesis on the
pa}'tng Et(:e Attorney Gene’;'al that we shoplsln_qt require & prospect}.:jve
nomines nor should he reply to questions in this regard that cause him

ause. : o
o ﬂ?ug{g&%? as a learned attorney, would you concur with that
t? : .
assl'?/[sl?.mfaun. Precisely. It was exactly because of that point that I
said the lawyer-client privilege did not apply. The right not to mn‘l—
ment on cases that are coming before the Court obviocusly is correct,
and we would make ne challenge to his refusal on that ground, Senator
Bagel;ator Bayi. Well, T want to say that this was not the request that
I made. I do not see how I could ask & nomunee—or the Attorney
General to force a nominee or-make it possible for a nonguneegto
answer such questions. That would be totally inappropriate. ut
contrary to a letter sen{,ﬁby our two dl.stlngu_lshed colleagues, Sgnator
Eestland and Senator Hruska, that in their experlence the Senate
Judiciary Committee has never gone beyond the -claim_of at,t.é)me{r-
client privilege, I do not recall in the 9 years I have been in the ?ina t’e
a prospeetive nominee to the highest Court of the land invoking a (':I‘ ﬁn -
lawyer relationship. Now, I do pot recall that ever happqm_ng._fﬁ_ elie
are grounds for where & man should refuse to testify, but it Is difficu ti
for me to determine what William Rehnquist himself feels in genera
terms about the critical problems that confront us todsy unless he can
separate himself from the statements that he has made which he no;\
says were made totally as ahrepresenta.nve of the Justice Department,
i -ern me very much.
Whll)ccl: ;(;?Jcﬁgve any sypeciﬁc suggestions as to how we can get around
this lawyer-client relationship, and the prohibition of the Attorney
waive it? )

G?}I?:a%{tfmi. No; I guess I feel as defeated &s you do. I do not }l:lhmk
there was any lawyer-client privilege in any situation about u;ihllc  you
asked him. T think some of the questions to which he pleaded law );rl-
client privilege might, carefully an alyzed, have mglm}g(l some possibil-
ity of o case before him later on. If he had bhgn said, “I do not \i\&a?lt- to
answer this because it may come before me, I think you would have

o nabe s

In this committee rcom not many years ago, the first b
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slopped right away. In fact, you always did stop when that point was
raised, so | do not see that problem.

I think the Attorney General made a terrible error of law. First, he
assumed that there was & privilege that does not exist and then he
said he would not waive it. I do mot know who is acting as his lawyer
now; Rehnquist was supposed to be his lawyer and oiviously could
not act in this matter. é)o I do not know who is acting rs the lawyer
for the Attorney Genera! at the moment. But what he is saying is,
“There is a privilege that does not exist and we will not waive it
anvway."”

Senator BaYn. It concerns me, I do not know what to do about it
and I thought mavbe you could tell me what to do.

Mr. Ravun. I con tell you what you have to do about it. In the
absence of any other answer, one has to assume that he meant what
he said. In other words, when he went out on the hustings and made
a statement, one has to assume that that is what he belioves just as
vou would assume that Mr. Mitchell and I, although we stand here
re[])resent.ing more than a hundred or%anizat.ions, are saying what we
believe, not what the corganizations believe or what somebody else
would tell us. Roughly, we are trying to describe their position, but
when we say something we believe it. :

I think the only- thing the Members of the Senat~ can do, in the
absence of his willingness to amplify his position, is o assume what
Rehnquist said is what he believes. And on what he has said, he is
not fit to be a Supreme Court Justice.

Senator Baya. On & number of these occasions, and this will be my
Inst question—you have been very patient and so have my colleagues—
on a humber of these questions that I posed to him, as you recsll from
what you said, you read the transcript of the record, I have taken
specific quotations and have asked him if these represented his views,
his views on human rights, or the administration position. Very
frankly this concerns me. I have asked him one basic question: “Did
vou say this and does this now represent your point of view?" Is that
a fair question?

Mr. Raun. Certainly. I do not see how there can be any question
sbout it .or any assertion of confidentiality necessary for t}‘:e lawyer-
client privilege. I think the whole lawyer-client privilege thing before
this committee is just like the emperor walking down the suwreet without

. his clothes on. Nobody knew it until the child said t:e emperor did

not have his clothes on. It is just simply that. There is not a lawyer-
client problem here. .

Senator Bays. Thank you.

Senator HART. Senator Hruska.

Senator Hruska. Would the Senator yield?
Senator Baya. I yield completely.

Senator Hruska. Even partially would be all righti temporarily.

i ack man who
was ever appointed to the Supreme Court appeared and was questioned.

e was subsequently confirmed, and is serving well and creditably
across the street.

Time after time after time he was interrogated by some Senators
who sat to the right of the chairman, and time after time after time
he said, “I decline to answer that question,” not only as to his views
past and present, but as to comments on cases that hsd in the past or
might in the future come before the court.
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Now, T onn bardly differantinte that. frony the situstion hera whera
n gquestion is asked of nonsines, and ho Hu‘i'ﬂ, “L do_not choose Lo
answer that question; 1 do not, think I should answer it; [ think it is

an improper question.” We have never in the past gone beyond this

type of answer of the nominee in this committee to my recollection. -
- RIO\\T insofar as the law on waiver of privileged communications 1S

“concerned, my own belief, and I have done some reading and have had
some personal experience in this area, is that s lawyer representing

_other people has no business nor has he a right to waive privileged

communications without consulting with those whom he represents.

In many instances, as the Attorney General has indicated in his letter, =

Mr. Rehnquist has served as lawyer.and counselor to many officials

of the oxecutive bpanch. It would be impossible to contact all the
people he has represented for the purpose of asking their permission

§ to waive the privilege. .~

“"But I come back to this proposition: we sat here for 2 or 3 days

when Mr. Thurgood Marshall was before us, and we respected his
answer when he said, “Mr. Chairman, that is an improper question
to ask of one who has been nominated to the bench,” because of the
reasons which he recited. . )
maérg\ator Bavn. If the Senator will yield, or if I have not yielded
totally and may reclaim li,he Srt, I did not yield. :
Senator Hruska. I will yield. _
S?anator Bava. I just want to make one statement because as we

look through the record before us we will find the nomirfes respect-.

fullv. very respectfully, and I am not at all concerned about the
d‘;r}géangryor tl?e way‘{l’e approached this, I think he has legitimate
concern, conscientious concern, but in this particular instance Ee
relied on two different and distingulshgl')le.grnunds..One- was that h_e
did not want to put himself in the position where his-opinion and} } lﬁ
articulating it before the committee would prejudge A& case W u(t:l
might come before him as & Supreme Court Justice. That was ¢ e
answer that has been used on several occasions by . almost eve}t]_\
nominee that I have had the good fortune to sit on this side of t“e
table to listen to. That was the basis of the refusal of Justice Marshall.

T do not recall anybody relying on another type of reason for not
answertng. Indeed, the lawver-client relationship which, as we read
through the record, Mr. Rehnquist often involved—he did this nobdql:{
the basis that he did not want to prejudge the cage but that he di )
not want to disclose any confidence he might have with the At,t_orne,\.
General. He said he did net want to embarrass the administration or
something like this, and that is why I think it is entu‘e}v proper to ask
for a waiver of the privilege. 1t Would be helpful it the Attorney
General had sent back a different answer than he sent back to us 50
we could get not the administration’s position, not the Attorney
General’s position, but get Mr. Rehnquist’s positton, his thoughts ?1“
these critioal issues in a general way so we could know whether he
indeed did believe the words bha%] cameiput, ofd}us mouth concerning
these important matte=s that we have (Jiscussed,

?ﬁ)w. 1t)hut; is the difference I have with my distinguished colleague
from Nebraska and the distinguished Attorney General. .

Senator Hruska. May T suggest that the Senator from Indiana
recall that Thurgood Marshall served on the bench before he became

—
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Solisitor Qeneral, that ho was Solicitor Genernl when he testified tor
this committee, a highly compurable situation to tha. of an Assistant
Attorney General who is in charge of the Office of L.egal Counsel.
If he had been asked questions similar to those asked Mr. Rehnquist
regarding internal Justice Department affairs his refusal to answer
would have been totally justifinble because there are many situations
in which the Attorney General requires complete candor from his
associates in setting departmental policy and in serving as lawyer
for the executive branch. If advice given, and possibly rejected, is to
be made public, this candor will be lost.

Mr. MircuErL, Mr, Chairman, I would like to say I was, of course,.
present at all of the hearings and I recall distinctly that on one
oceasion when Mr. Marshall was being considered as an appointee to
the Second Circuit Court of Appeals, the only way that it was possible
to conduct a hearing was because you, although you were a member
of the minority party, convened the hearing and did :onduct it.

I recall distinctly also that there were many questions which it
seemed to me if Mr. Marshall answered it would raise a lot of additional
questions, and to me it seemed that it was not necessary to do it. But
I must say he performed in a manner of disclosing everything that
anybody could conceivably think of as relevant, and my recollection
is that in those hearings you personally commended him for his
willingness to try to tell the committee everything within reason that -
it wanted to know.

I think the problem with the contrast between the Marshall hearings
and the Rehnquist hearings is here are matters of great moment which
affect the country'no matter which administration is in power, and it
does seem to me tHat everybody ought to bend over backward in that
kind of a situation to make a full disclosure of the public business.

We have laws which make disclosure mandatory with respect to the
ordinary citizen, and I think when something so vital as the Supreme
Court is involved there ought to be a full disclosure and the adminis-
tration itself ought to be willing to bend over backward.

Of course, I agree that nobody ought to be asked to predict how he
is going to rule on a question that comes before him in the Court. But
I do think that his general philosophy ought to be spread on the
record so that the public may know in minute detail just what he
stands for. '

Senator Hruska. During the hearings last week, the witness will
remember that it was my suggestion that Mr. Rehnquist was guilty
almost to a fault in trying to express himself by way of answering on
general personal philosophy. But when he was asked as to matters
that came to his official attention as counsel to the President and the
Attorney General he respectfully refused, and regretted that he could
not answer. I submit that refusal wus proper and mandatory.

Senator Bayti. If the Senator would vield.

Senator Hruska. 1 thought that was very fair and it is in keeping
with the privilege, confidential privilege, of communication between
lawyer and client.

Senator Bayn. If the Senator would please address himsell to the

question he just raised, that issue was not brought before this com-
mittee when Mr. Marshall was here.

Senator Hruska. Which question?
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Qenator Bavie, The vslatlonship he had hnd with certaln adininls-
tration officiuls. The concern some of us have is that out of Mr. Rehn-
quist’s mouth have come some statements in support of the adminis-
tration position concerning the Bill of Rights that are of great concern
to us. We simply want to know whether they are his opinions or
whether they constitute the Justice Department’s, for whom he was

serving as a lawyer, as an agent or whatever, and he has refused to.

disclose whether this is the case or not. I do not see how that bears
on the questions directed at Justice Marshall when he refused to an-
gwer not because of any secrecy that was necessary between him as
Solicitor General and the administration but because he did not want
to 8rejudge a case that might come before him. -
’annot the Senator from Nebraske make a distinction between

those two? ' o ' o

Senator Hrusxa. The record will show the nature of the questions
which Senator Ervin asked as well as some questions which Senator
MecClellan asked of Thurgood Marshall. Some of them did bear upon
situations that arose while he was the Solicitor General and concerned
the discharge of his duties and the Supreme Court cases decided
while he heFd that high office. He declined to answer them, and very
properly 30, and the same thing is true in regard to the answers given
by Mr. Rehnquist.

Mr. Ravn. May I make two points, Senator Hruska, in answer to

what you have been saying? First, I do not believe Thurgood Marshall

at any time pleaded the privilege of lawyer and client.

Secondly,‘i do not believe that Senator Bayh in aay way is suggest-
ing that he wants any privileged communications. You keep using the
words ‘“privileged communications.” That means a confidential re-
lationship between lawyer and client. When Mr. Rehnquist went to
Brown and made a speech on wiretapping and Senator Bayh now
wants to ask him whether that is his view or not, that is not a ques-
tion based on a privileged communication. Therefore, the lawyer-
client relationship does not apply. ' .

he wants to say, “I intend to sit on that case and, therefore, I will
not answer,” it would be & proper answer.

Now, he cannot say that because he does not intend to sit on that
case as he has already worked on the brief.

Senator Hruska. And he frankly said so and he said he would
disqualify himself on that particular case.

Mr. Raun. That is exactly why the lawyer-client privilege does
-not apply.

Senator Hruska. Not privileged communication in that particular
instance, perhaps, but in the other instances it did apply. The Senator
from Indiana asked the Attorney General to wave some kind of a
magic wand and say, ‘“This privilege has now disappeared, you may

“testify.” It does not work and it cannot work that way if the sanctity
of privileged communications is to mean anything at all,

Senator HArT. Senator from North Dakota.

Senator Burpick. I would like to thank Mr. Mitchell and Mr.
Rauh for their contributions here. I am disturbed by -a contradiction
in testimony. We will put the two together and perhaps Mr. Mitchell
can clarifv 1t for me. On page 4 you talked about the letter from Mr.
Moses Campbell, and in the letter. it states, and I will quote: “I was

o
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present. ut the time one Past President”= that was of the NAACP—
‘Heverend George Brooks and Mr~William Rehnquist exchanged
Ditter recriminations concerning the group’s purpose for marching
Intimating that the march was communistically inspired.” Mr.
Campboll further usserts that Mr. Rehnquist’s conduct, “brought
{E'Ix:fpall'nble hsﬁlm and _ms;:_lt, toftlﬁa blﬁciﬁi o} Phoenix, Ariz.” You say

e opposes the nomination of Mr. Re ist. . r
Campbell’s letter for the record.” quist. 1 offer & copy of Mr.

On Monday of this week, at page 297 of the record, we find the

_ following language, question put by Senator Hruska— —

Judge Craig, in regard to the first whereas of the resolution of the s
A outhwest
area NAACP I would like to read you an excerpt from vesterday's Washington

Post. “When Rehnquist was nominated for th :
erend oo, Bennduist e Supreme Court the former Rev-

I presume the same one mentioned in the letter—

charged in 1965 Rehnquist confronted him outside the State Capitol and argued

g:! t:)t;)\;a(i’:: dt'ermxs that a Civil Rights Act later passed by the State legislature should

Further quoting from the record— .

The Arizona NAACP promptly passed a resolution and ¢ soluti
and the whereas read bg thepS_eb;ngtor from Indiaga : lci!tz?: {)?:ta%fofhrfol-v?ggé?iﬁg
back to the story of the Washington Post. By the end of last week Brooks was
telling & different story. He now says that the discussion with Rehnquist was
calm, the tone was professional, constituticnal, and philosophical.

Have you any idea when Mr. Brooks was right? :

Mr. MircreLL. I would say that on two occasions Mr. Brooks
had_indicated that the conversation was heated and there were
recriminations. On one occasion, if he is correctlv quoted in the
Washington Pos_t, he takes the opposite position. The first time he
made that assertion was when Mr. }gehnqumt was under consideration
for his present position of Assistant Attorney General. In fact, Mr.

rooks was one of the leaders of the group which tried to prevent the
confirmation of that nomination by writing to various people and
nothing came of it but one of the principalgpoints in the argument
Zga}?slt Mr. Rehnquist was his performance up there at the State

apital.

_Ei‘hen, subsequently Mr. Brooks mede a similar statement which, I

think, was published in the New York Times. After that publication
I talked with him on the tele[l.?hone and seid I hoped very much that
he would comes here to testify. He said he woul% not do so. I sub-
sequently learned that Mr. Brooks’ status has changei, that he is
now In a position which I think has some connection with either the
Federal or the State government, and apparently, like other persons
who have information, he is unwilling now to describe the incident in
the same fashion as it was described then. '
. I do not say that to be derogatory or to disparage Mr. Brooks. It
Is an ugly fact of life in this country, and I guess in many places, that
when iyour economic circumstances are at stake it requires a great
deal of courage to be willing to come out and meke s statement which
might cause you to lose that status, so I would think on the basis of
ell the information that has been given to us that the Campbell
description of that is correct, and that the first two Brooks deseriptions
are correct, but that the more temperate description is not corrert.






LAW QOFFICES
LIPSHUTZ, GREENBLATT & KING
2300 HARRIS TOWER - PEACHTREE CENTER
233 PEACHTREE STREET, N.E.

ATLANTA, GEORGIA 30303

TELEPHONE (404) 688-2300
ROBERT J. LIPSHUTZ

TELEFAX (404) 588-0648 OF COUNSEL
EDWARD L. GREENBLATT WiLLiaM R. KING

RANDALL M. LIPSHUTZ TITO MAZZETTA
PAULA B. SMITH
TIMOTHY L.5 SITZ

December 15, 1995

Mr. Howell Raines
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Dear Mr. Raines:

I have been following with intense interest the current
dispute between the Senate Whitewater Committee and the attorneys
for President Clinton. Consequently, I have written and an
submitting to you a proposed Op-Ed article which I would appreciate
your publishing in The New York Times.

I would appreciate your advising me within a reasonable
time if you wish to publish this article.

Very truly yours,
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Robert J. LiPshutz
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THE CURRENT DISPUTE BETWEEN THE WHITEWATER COMMITTEE OF
THE UNITED STATES SENATE AND THE LAWYERS FOR PRESIDENT BILL CLINTON
I8 A MATTER OF GREAT IMPORTANCE TO THE AMERICAN PEOPLE.

"LARYER=-CLIENT PRIVILEGE"

THE DOCTRINE OF "LAWYER-CLIENT PRIVILEGE" IS NOT SOME
ESOTERIC CONCEPT BUT INSTEAD I8 ONE OF THE MOST IMPORTANT
PROTECTIONS FOR ALL OF THE AMERICAN PEOPLE.

IF PRESBIDENT CLINTON AND HI8 ATTORNEYS WERE TO IGNORE
THAT FURDAMENTAL PROTECTION, IT COULD SET A PRECEDENT FOR THE
UNDERMINING OF THIS SAFEGUARD FOR ALL AMERICANS IN COUNTLESS
SITUATIONS.

IMAGINE THE HAVOC WHICH COULD BE WRECKED WHENEVER A
PERSON HAB CONSULTED A LAWYER BUT THE LAWYER THEN WAB FORCED TO

REVEAL THEIR PRIVATE DISCOURSE TO A THIRD PARTY:
e« ¢« o« « « IN A DIVORCE SITUATION.
« o« « « « IN A CRIMINAL ACCUSATION.
«» « » s« « IN A BUSINESS8 NEGOTIATION.
« « « « « IN PERSONAL FINANCIAL MATTERS.
« « « « « IN PERSONAL ESTATE PLANNING. _
THE "LAWYER-CLIENT PRIVILEGE" I8 VITAL TO PROTECT EVERY

AMERICAN CITIZEN AND MUST NOT BE BELITTLED OR UNDERMINED! IT IS8 A
DOCTRINE WHICH HAS PROTECTED U8 FOR MORE THAN TWO HUNDRED YEARS,

AND IT MUST BE DEFENDED WHENEVER IT I8 ATTACKED.

WTHE RIGHT OF A PRESIDENT_ TO CONFIDENTIAL
COMMUNICATIONS WITH HIS STAFF AND OTHER ADVISORS"

THIS8 RIGHT OF CONFIDENTIALITY I8 NOT S8OME BELF-8ERVING
CONCEPT DESIGNED TO SHIELD A PRESIDENT OF THE UNITED_BTATEB FROM
CRITICIEBM. INSTEAD, IT IS8 A VITAL DOCTRINE WHICH ALLOWS8 OUR
PRESIDENTS TO GET THE BROADEST RANGE OF ADVICE FROM THOSE WHOM HE
CONSULTS8, IN ORDER TO ARRIVE AT THE BEST POSSIBLE DECIS8IONS FOR OUR
NATION.

WERE SUCH ADVICE NOT B8O PROTECTED, MUCH OF HIS ADVICE
WOULD BE LESS CANDID, MORE FEARFUL, OR MEANINGLESS. WITHOUT MANY
SOURCEB OF SUCH UNENCUMBERED ADVICE, NO PRESIDENT WOULD BE ABLE TO
MAKE THE BEST DECISIONS OF WHICH HE OR SHE I8 CAPABLE.

ALTHOUGH THI8 IMPORTANT DOCTRINE WAS8 USED IMPROPERLY BY
RICHARD NIXON, IT HAS BEEN PROPERLY INVOKED BY PRESIDENTS FORD,
CARTER, REAGAN AND BUSH . « . » . A8 WELL AS BY EARLIER PRESIDENTS,

AND IT HAS BEEN RESPECTED BY EARLIER CONGRESSES AND

UPHELD BY THE UNITED STATES SUPREME COURT.
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WILLIAM R, KING

TITO MATIZETTA
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RANDALL M. LIPEHUTE
PAULA B BMITH

TIMOTHY L8 BIT2

Dacember 15, 1995

Nr. Howell Raines

rditor, Edieorial Pagen
The New York Timas

229 W, 43yd Street

New York, New York 100368

Daar Mr. Raines:

I have been following with intense interest thae current
digpute between the Saenate Whltaewater Committee and the attorneys
for DPresident cClinton. Congequently, I have written and am
submitting to you a proposed Op-Ed article which I would appreciate
your publishing in The New York Times.

I would appreciate your advising me within a reasonable
time 1f you wiah to publish this article.

Very truly yours

Robert J, Lipshutsz

RJIL:8sbb

Bnolosure
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BAYLA B BhITH

TIMOTHY L. 8. SITE

RORERT J. LYPEHUTZ OF ATLANTA, CEORAGIA, HAS BEEN A
PRACTICING ATTORNEY FOR ALMOST 50 YEARS POLLOWING THREE YEARS OF
SARVIOR AS AN OFFICER IN THE UNITED STATES ARMY DURING WORLD WAR
IX. 1IN 1977, 1978 AND 1979 HE S8BERVED A8 COUNSEL TO THE PRESIDENT

- IN THE ADMINISTRATION OF PRESIDENT JINMY CARTER.

-
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THE CURRENT DISPUOTE BETWEREN THE WHITRWATER COMMITTEE OF
THE UNITED STATES SBMNATE AND THE LANYERS FOR PRESIDENT BILL CLINTON
X8 A MATTER OF GREAT IMPORTANCE TO THE AMERICAN PEOPLE.

“LAWYER~CLIENT PRIVILEQE®

THE DOCTRINE OF “LAWYER-CLIBNT PRIVILEAR® I8 NOT SOME
MPOTERIC CONCEPT BT IMNSTRAD I8 [e) ") Qy THE MOAT IMPORTANT
WROTECTIONE FOR ALL OF THE AMERICAN PEOPLE.

I¥ PRESIDENT CLINTON AND HIS ATTORNEYS WERE TO IGNORE
PTHAT FUMDANENTAL PROTECTION, IT COULD S8BT A PRECEDENT FOR THE
ONDEARMIMING OF THIS SBAPEGUARD FOR ALL AMERICANS IN COUNTLESS
SITUATIONS .

IMAGIME THE EAVOC WHICH COULD BE WRECKED WHENEVER A

PEREON NAP COMABULTED A LAWYER BUT THE LAWYER THEN WAS FORCED TO

‘MEBVEAL THNEIR PRIVATE DISCOURSE TO A THEHIRD PARTY:

e« = o = + I A DIVORCE HITUATIONM.
« ® + e« +« XIN A CRIMINAL ACCUSBSATION.
- w o & o IM A BUSINESE NEGOTIATION.
« = « 2« + IN PERSONAL FINANCIAL MATTRERS.
e * = +« « ¥N PERSOMAL BETATR PLANNING.
THE Y"LAWYERR-CLIEBENT PRIVILEGE"™ IS VITAL T0O PROTECT EVERY

AMEBRICANW CITIZEN AND HUST MOT BE BELITTLHD OR UNDERMINED! IT I8 A
DOOTRINE WHICH HAS PROTECTED US FOR MORE THAN TWO HUNDRED YBARS,

AND IT MUST BE DEFENDED WHENEVER IT T8 ATTACKED.

THIS RIGHT OF CONFIDEMNTIALITY IS8 NOT BOME SELFP-BBRVING
COMORPT DREYGNED TO SHIBLD A PRESIDENT OF THE UNITED STATES FRON
CRITICIBM. INBTREAD, IT IS A VITAL DOCTRINE WHICH ALLOWES OUR
PRESIDENTE TO JdET THE DROADEST RANGE OF ADVICE FROM THOSBE WHOM HE
GONS8UITS, IM ORDER TO ARRIVE AT THE BEST POSBSIBLE DECISBIONS FOR OUR
MATION.

WARE SUCH ADVIQE NOT 80 PROTECTED, MUCH OF HIS8 ADVICE
WOULD BR LES8S CANDID, MORE FEARFUL, OR MEANINGLESS. WITHOUT MANY
BOUROES OF SUCH UNEMNCUMBERED ADVICE, NO PRESIDENT WOULD BE ABLE TO
NMAKE THE 3N8T DACTAYONS OF WHICH HE OR S8HE IS CARPABLE.

ALTROUGH THIS IMPORTANT DOCTRINE WAR UAED IMPROPERLY BY
RIAAARD NIXOM, IT HAS BEENM PROPERLY INVOXED BY PRHEHSIDENTS FORD,
CARTER, REAGAN AND BUBH + + ¢+ + - AS WBLL AS8 BY EARLIER PRESIDENTSH.

AND IT HAS BAEM RESPECOTED BY EARLIER CONGRESBES AND

UFERLD PY UNKITRED BTATES BUPREME CoURT.
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EXECUTTIVE OFFICE OF THE PRESIDENT

16-Dec-1995 04:43pm

TO: Jack M. Quinn

TO: Jane C. Sherburne
TO: Mark D. Fabiani
FROM: Elena Kagan

Office of the Counsel

SUBJECT: wall st journal reply

Mark mentioned to me on Friday that the Wall St Journal had promised us space to
respond to its editorial and suggested that Hazard convert his opinion letter
into a letter. I talked to Hazard about the idea this morning. Hazard doesn’t
want to write a letter himself. 1Instead, he wants Jack {or someone else in the
counsel’s office) to write a letter, indicating that we asked an independent
expert (the most eminent independent expert etc. etc.) to give us an opinion and
then quoting as much of that opinion as we want. This seems OK to me, and I do
think it’'s the only thing Hazard is comfortable with. Do we go ahead, and if so
who writes the letter, and what would that person (Jack? Jane?) like it to say?
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THE WHITE HOUSE
WASHINGTON

December 18, 1995

BY TELECOPY

Michael Chertoff, Special Counsel

Richard Ben-Veniste, Minority Special Counsel

United States Senate

Special Committee to Investigate Whitewater
Development Corporation and Related Matters

534 Dirksen Building

Washington, D.C. 20510-6075

Gentlemen:

We are aware of statements made by the Chairman indicating a
willingness to contact Independent Counsel Kenneth Starr to
request that he agree that making the Kennedy notes public will
not effect a waiver of the President’s attorney-client
privileges. We are encouraged by this development. As stated in
my letter of December 14, 1995, securing such agreements from the
various relevant entities, including the Independent Counsel,
before making the notes public is absolutely essential to
maintaining the President’s ability to have a confidential
relationship with his counsel.

Counsel for the President are undertaking today to secure
the participation of these entities in appropriate non-waiver
agreements. We would like to meet with you as soon as possible
to determine how we can best work with the Committee to secure
promptly such agreements.

With regard to the other requirements set forth in my
December 14 letter, we understand the Committee is prepared to
accept (2) and (3). With respect to requirement number (1), we
propose a modification under which the Committee would simply
acknowledge that a reasonable claim of privilege has been
asserted with respect to confidential communications between the
President’s personal lawyer and White House officials acting as
lawyers for the President.

As you know, requirement number (5) reflects our hope that
any interest the Committee may develop in other matters covered
by the attorney-client privilege will be pursued, if at all, in a
bipartisan manner. We are prepared to drop this requirement



Michael Chertoff, Special Counsel

Richard Ben-Veniste, Minority Special Counsel
December 18, 1995

Page 2

based upon our expectation that we can resolve the current
dispute without a highly partisan vote in the Senate this week.
However, we submit that bipartisan support is warranted in
circumstances such as this, where the precedents being set by the
Comnmittee’s actions regarding matters of privilege are of such
significance.

As soon as we have resolved these remaining matters, the
White House will turn over the Kennedy notes to the Committee.
Please let me know when we might meet. I look forward to hearing
from you.

Jane C. Sherburne
Special Counsel to the President

cc: Independent counsel Kenneth Starr



THE WHITE HOUSE
WASHINGTON

December 12, 1995

By Hand Delivery

The Hon. Alfonse M. D’Amato, Chairman

The Hon. Paul S. Sarbanes, Ranking Member

United States Senate

Special Committee to Investigate Whitewater
Development Corporation and Related Matters

534 Dirksen Building

Washington, D.C. 20510-6075

Gentlemen:

On November 8, 1995, the Committee issued a subpoena to
William H. Kennedy, III, former Associate White House Counsel,
seeking his notes of a meeting he attended at the offices of
Williams & Connolly, personal counsel to the President and Mrs.
Clinton on Whitewater-related matters. Mr. Kennedy has been
informed by both the White House and Williams & Connolly that the
privileges attaching to these notes have not heen waived, and has
declined to comply with the subpoena on these grounds. The
Chairman in his transmittal letter invited Mr. Kennedy to submit
a legal memorandum explaining the basis for any objections to the
subpoena. The White House is submitting the enclosed memorandum
to the Committee to explain the important governmental interests
and privileges implicated by the subpoena.

We remain willing to work with the Committee to find a
way to provide information about this meeting reasonably
necessary to the Committee’s inquiry without unduly compromising
the important principles we have described in the enclosed
submission.

Sincgrely yburs,

ne C. Sheérburne
Special Counsel to the President

Enclosure



THE WHITE HOUSE
WASHINGTON

SUBMISSION OF THE WHITE HOUSE
TO THE SPECIAL SENATE COMMITTEE REGARDING
WHITEWATER AND RELATED MATTERS

December 12, 1995

This memorandum sets forth the position of the White
House regarding the Committee’s subpoena to William H. Kennedy
ITII, formerly Associate Counsel to the President. The subpoena
seeks production of notes taken by Mr. Kennedy while he was in
government service at a meeting among thé President’s private
counsel and his senior White House legal advisors at the offices
of Williams & Connolly on November 5, 1993. In pursuing these
notes, the Committee is attempting for the first time to invade
the confidentiality of the attorney-client relationship between
the President and his private counsel.

It is critical that the position of the White House be
understood in its proper context. As explained below, the
President has cooperated with the Committee by authorizing
release of thousands of pages of White House records and
encouraging the testimony of scores of White House employees,
including a number of White House lawyers, without asserting any
of the privileges to which he is entitled. He has done so in |
order to facilitate inquiry into and review of all official
activities of the White House as they relate to Whitewater
matters. This subpoena, however, would primarily expose, not the

official activities of the White House, but rather the



President’s attorney-client relationship with his personal
lawyers. In this narrow area of overlap between official and
personal matters, waiver of applicable privileges would have the
effect of requiring the President to give up one of the most
central elements of the attorney-client relationship -- that of
confidentiality between attorney and client. There are strong
justificaﬁions for some areas of overlap between official and
personal representations which must be permitted without denying
the President of the United States the right to a confidential
relationship with his private counsel.

The Committee’s action also implicates important-
governmental interests -- namely, first, the ability of White
House counsel to discuss in confidence with the President’s
private counsel matters of common interest that indisputably bear
on both the proper performance of Executive Branch duties and the
personal legal interests of the President and, gsecond, the
ability of White House counsel to provide effective legal advice
to the President about matters within the scope of their duties,
including thé proper response of executive branch officials to
inquiries and investigations arising out of the President’s
private legal interests.

No doubt the overarching and most visible interest at
stake in this dispute is the right of the President to enjoy the
same confidential attorney-client relationship as any other
American citizen. That personal attorney-client relationship

began, in all meaningful senses, at the Williams & Connolly



meeting. It was at that meeting that individuals who were
knowledgeable about the facts surrounding what has come to be
known as "Whitewater" met with the President’s newly retaiﬁed
private counsel to inform him of what they knew -- based, in some
cases, on their 6wn earlier private legal representation of the
President and, in other cases, on their knowledge of Whitewater
matters as it came to them in connection with their official
duties.

It was also at the Williams & Conneolly meeting that the
private and government lawyers began to allocate between them
responsibility for handling, respectively, the personal and
government dimensions of the legal work before them. There can
be no doubt that the Whitewater inquiries have required massively
time~-consuming and burdensome responses, not only from the
President’s private counsel, but also from counsel at the White
House. The White House lawyers thus attended this meeting in
furtherance of their own executive branch duties as the
President’s governmental counsel -- in the interest of counseling
the President and others about how best to manage the Whitewater
inquiries in a fashion that would maintain both the efficiency
and the integrity of the White House.
| If notes of this type of meeting are accessible to a
Congressional investigating committee, then the White House
Counsel could never communicate, in confidence on behalf of the

President, with the President’s private counsel, even when the

discussions in question are properly within the scope of the



official duties of the governmental lawyers. Such a rule would
deprive the White House Counsel of the ability to advise the
President and his White House staff most effectively regarding
matters affecting the performance of their constitutional duties.
Because these public interests are inextricably intertwined with
the private attorney-client claims at issue, the Senate and, if
necessary, the.courts should consider fully the executive and
public attorney-client privilege implications.of the subpoena at

hand.

I. The President’s Official Legal Advisors and His Private
Counsel Must Be Able to Communicate in Order to Provide

Full and Informed Advice

At times, matters that bear on the President’s personal
legal interest will affect the performance of his official duties
-- as well as those of his subordinates. The converse is also
true: official actions can affect the President in his personal
capacity. On such occasions, the President well may require
advice from attorneys advising him in both his official and his
personal capacities. These matters might include, for example:
the public disclosure of a tax return about which White House
spokespersons will be questioned; the filing of public financial
disclosure forms; the placement of personal assets in a blind
trust for the purpose of satisfying governmental ethics laws; or
the filing of a lawsuit against the President personally in which

he must consider asserting a governmeﬁtal immunity.



More than any other government official, the
President’s private and public roles inevitably blend. The
President lives in an official residence and travels officially
even for vacations that would be personal matters for other
government officials. He is "on duty" 24 hours a day, 365 days a
year. As history makes clear, every White House is inevitably
called updh to answer inquiries about normally personal matters,
such as presidential family members and past activities.
Moreover, even the private interests of the President may
implicate numerous official questions about such matters as
privileges, conflicts of interest, and the like. The consequence
of this blending is that when legal issues arise for the
President, they often have both official and personal components.
It is impossible to determine as an abstract matter that a matter
is purely personal or purely official. Rather, coordination is
required to ensure that each legal officer acts properly within
his or her sphere so that personal matters are handled by
personal lawyers and official matters are handled by government
lawyers. A perfect, bright line is rarely available for the
President’s lawyers. They must decide together how the "blended
President" should be_properly represented.

The mattérs now before the Senate Committee are
precisely of this mixed "public-private” nature. They include
allegations about transactions that took place before the start
of this presidency, which clearly involve the President’s

personal legal interests, but are made significant because of,



and affect, the Presidency. They also involve allegations about
how various federal officials and agencies have conducted
themselves in investigating others in connection with those pre-
presidency transactions. Most importantly for the White House
Counsel’s Office, these matters have implications for the proper

role of White House staff in addressing them, as well as for the

President. This Office must ensure that appropriate boundaries
are observed by the President to avoid potential conflicts of
interest or allegations of preferential treatment or bias. and,
while the Committee has spent some time probing the personal
conduct of the President, it has spent vastly more time
compelling the production of tens of thousands of pages of
official White House records and the testimony of dozens of White
House employees about the conduct of their official duties.

There is thus a clear and indisputable intersection of public and
private interests -- interests properly of concern to both
private counsel for the President and White House lawyers.

In circumstances like these, neither the President’s
official lawyers nor his private lawyers could function
effectively if they could not consult with one another freely and
in confidence. First, as indicated, they must be able to
communicate to ensure that they appropriately divide
responsibility for handling legal matters for the President so
that public matters are handled by public lawyers (e.q.,
complying with the Committee’s subpoenas to the White House) and

private matters are left to private counsel (e.g., advising the



President on his taxes). Second, they must communicate so that
both White House counsel and private counsel are fully informed
about matters of common interest when they render legal advice.
Finally, White House counsel and private counsel must communicate
so that, where their interests overlap, they may render advice
ﬁhat takes into consideration both the President’s perscnal

interests and his constitutional duties.

II. The November 5, 1993, Meeting Served Both

Governmental and Personal Interests

In early November 1993, a variety of allegations
regarding the relationship bétween Whitewater Development
Corporation and Madison Guaranty, raised by David Hale, a
municipal court judge under indictment in Arkansas, appeared
almost daily on the front pages of newspapers‘across the country.
Those allegations led both to calls for a serious investigation
to illuminate the facts and resolve the matter and to deafening
partisan attacks intended to undermine the Presidency. Because
the allegations involved President and Mrs. Clinton’s personal
investments and touched matters occurring before the President
entered office, it was necessary and appropriate for private
counsel to be retained to assist in handling the matter. At the
same time, it was apparent that the White House Counsel would be
called upon to advise the President and his White House staff
about how address the matter appropriately in the performance of

their official functions.



The primary purpose of the November 5 meeting was to
brief the new private counsel hired by the Clintons. That
briefing was carried out by the private and governmental lawyers
who had handled various private or public aspects of these
matters for the President. But the meeﬁing also served important
governmental purposes. This meeting came immediately on the
heels of héws stories about "Whitewater". The appearance of the
numerous news accounts made clear that the matter was no longer
just an official news story to be handled by the White House.
Rather, certain aspects of the matter would require the
representation of the President by a private attorney. Thus, the
meeting resulted from the need to ensure the proper allocation of
responsibilities between government lawyers, who have an
obligation to address the official components of this matter, and
the private attorney, who would address the personal legal
aspects of the matter.

To understand this requires an appreciation of the
reasons the various attendees were at the meeting:

. David Kendall, a partner at Williams & Connolly,
had just been retained to be lead private counsel
for the Clintons on Whitewater-related matters.

He arranged the meeting and, jointly with White
House Counsel Bernard Nussbaum, decided who should
be present.

° Steven Engstrom, a lawyer in private practice, had
been retained as local counsel in Little Rock,
Arkansas, to assist Mr. Kendall.

° James lyons, a lawyer in private practice in

Colorado, had provided legal advice to the
Clintons with respect to the Whitewater investment



during the 1992 presidential campaign, and had a
continuing attorney-client relationship with the
Clintons.

° Bernard Nussbaum, the White House Counsel, was
responsible for advising the President and White
House staff regarding the governmental
implications of the matter and ensuring an
appropriate division of responsibility with
private counsel.

.o Neil Eggleston, Associate Counsel to the
President, had been asked by Mr. Nussbaum to
assist him handling the matter.

. William Kennedy, Associate Counsel to the
President, had information and insight to impart
based on his provision of legal advice regarding
the Whitewater investment to the Clintons while in
private practice.

e = Bruce ILindsey, a senior White House official who
is also a lawyer, had been handling the matter for
the White House since members of the press began
asking questions about Whitewater issues in the
Fall of 1993. Mr. Lindsey, who had been asked to
deal with the Whitewater matter because of his
legal expertise, was invited to the November 5
meeting in his capacity as a lawyer, and would not
have been included were he not performing legal
duties in connection with these matters for the
President.! Mr. Lindsey since that time has
joined the Office of Counsel to the President.

By participating in the meeting, the governmental
lawyers present were serving legitimate and necessary public
interests., It was very clear to all concerned that the White

House would have a continuing role in responding to Whitewater-

1 Although Mr. Lindsey, currently Deputy Counsel to the
President, at the time had the title of Assistant to the
President, Senior Advisor and Director of Presidential Personnel,
he clearly did not attend the meeting in connection with White
House personnel matters. Rather, he was there in furtherance of
the legal role in which he served the President on Whitewater
matters.
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related allegations. It could be predicted, for example, that
White House counsel might be called upon to advise the President
and his White House staff regarding the extent and conditions of
cooperation with Congressional and other investigations of the
matter; any invocation of executive privilege; the appropriate
handling of press inquiries; and the proper response to any
questions that might arise about the manner in which
investigations of various Whitewater-related matters were being
conducted within the executive branch.

To handle all of these governmental responsibilities,
Mr. Nussbaum, with other White House lawyers assisting him, had
to establish a relationship with the President’s private counsel
that would allow them properly and efficiently to divide
responsibility for representing the President in the matter, and
also would allow them to coordinate their activities to the
extent their representational interests coincided. The November
5 meeting marked the beginning of this process.

A critical aspect of this process involved the sharing
of information between private and governmental lawyers in a
manner that would enhance their respective representations. The
government lawyers at the November 5 meeting both received
information and imparted information that they had derived ffom a
prior private representation of the Clintons -- as in the case of
Mr. Kennedy -- or had been provided to them in the course of

official duties.



Both the receipt and the provision of information
served legitimate public purposes. Access to the information
that wWilliams & Connolly was assembling would assist the
President’s governmental lawyers in advising him regarding the
officia} aspects of the matter. At the same time, the ability to
brief the President’s private counsel in confidence allowed the
governmenﬁal lawyers to transfer responsibility for the impending
personal aspects of the matter outside the White House without
unduly distracting the President by requiring him to be the
direct vehicle of all such communications. There is no basis
whatsoever for believing that any of these communications were in

any way improper.

III. Because Legitimate Governmental Interests Require The
Participation Of White House Counsel In Meetings Of
This Nature, Such Participation Cannot Defeat The

Attorney~Client Privilege That Applies To It

The memorandum of law submitted today by Williams &
Connolly explains why the personal attorney-client relationship
between Mr. Kendall and the President requires that the
confidentiality of this meeting be respected. The presence of
White House lawyers at the meeting does not destroy the attorney-
client privilege. On the contrary, because the presence of White
House lawyers, who themselves enjoy a privileged relationship
with the President and who are his agents, was in furtherance of
both Mr. Kendall’s and White House counsel’s provision of

effective legal advice to their mutual client, their presence
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reinforced, rather than contradicted, the meeting’s privileged
nature.

As explained above, compelling governmental interests,
including the need for coordination between governmental and
private counsel and the appropriate mutual sharing of
information, required the attendance of White House counsel at
the Noveﬁber S meeting. If the President’s governmental
attorneys could not consult with his private lawyers without
breaching the privacy of the personal attorney-client
relationship, then the President’s governmental and private
lawyers would be separated by an untenable wall between themn.
This would both thwart legitimate governmental interests and
deprive the President of the effective assistance of private
counsel.

The law governing attorney-client privilege does not
require this result. Although counsel representing the Office of
the President and private lawyers representing his personal
interests in connection with the same matters have a relationship
that may be sui generis, essential principles of the law
governing privileges pléinly compel the conclusion that
appropriate communication regarding those matters falls within
the privilege.

First, the presence at the meeting of governmental
lawyers did not defeat the reasonable expectation of
confidentiality attaching to the meeting. Such expectation of

confidentiality is an essential element of a privileged
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communication. A communication uttered in the presence of a
third party normally is not privileged, because the disclosure to
one who has no duty or inclination to keep the client’s
confidence defeats this expectation.? But precisely because the
Presidept reasonably expected that the governmental lawyers
attending the meeting understood their obligation as lawyers for
the Officé of the President to keep the substance of the meeting
confidential, their presence was consistent with its privileged
status.?

Like lawyers representing private clients, government
lawyers also have an attorney-client relationship with the
agencies or officials they represent that protects communications

in furtherance of that representation from disclosure.’? Lawyers

2 See United States v. United Shoe Machinery Corp., 89 F.
Supp. 357, 358 (D. Mass. 1950) (Wyzanski, J.) (for the attorney-

client privilege to apply, the communication must take place
"without the presence of strangers"); United States v. Melvin,
650 F.2d 641, 646 (S5th cir. 1981) ("[T)lhere is no confidentiality
when disclosures are made in the presence of a person who has not
joined the defense team, and with respect to whom there is no
reasocnable expectation of confidentiality").

3 See, e.q., Kiryas Joel Local Dev. Corp. v. Ins. Co. of
North America, 1992 U.S. Dist. LEXIS 405, #*8-10 (S.D.N.Y. Jan.

15, 1992) (presence of third party insurance agent and broker,
retained by client, at meeting with attorney did not defeat the
privilege; "They were not strangers to the matter, their presence
at the meeting has a reasonable explanation, and there was good
reason for [client] to have an expectation under the
circumstances that they would not disclose the substance of the
discussions").

4 It is widely accepted that the attorney-client
privilege protects communications between representatives of
governmental organizations and their attorneys. See generally

Rice, Attorney-Client Privilege in the United States § 3:12
(1993) :
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serving the Office of the President must hold their client’s

communications confidential, whether they are received directly

Provided that the [government] attorney is licensed to
practice law in at least one jurisdiction, the
attorney-client privilege should protect communications
with him by appropriate representatives of his
government client for the purpose of obtaining legal
advice or assistance.

See also, e.g., "Memorandum for the Attorney General re:
Confidentiality of the Attorney General’s Communications
Counseling the President," 6 Op. O.L.C. 481, 495 (1982) (Theodore
B. Olson, Assistant Attorney General, Offlce of Legal Counsel)
("[{T)he attorney-client privilege . . . functions to protect
communications between government attorneys and client agencies
and departments . . . much as it operates to protect attorney-
client communications in the private sector"); Restatement
(Third) of the Law Governing Lawyers § 124 (Council Draft No. 11,
Sept. 28, 1995); Green v. Internal Revenue Service, 556 F. Supp.
79 (N.D. Ind. 1982) (attorney-client privilege "unquestionably is
applicable to the relationship between Government attorneys and
administrative personnel"); Jupiter Painting Contracting Co. v.
United States, 87 F.R.D. 593, 598 (E.D. Pa. 1980) ("Courts have
generally accepted that attorney-client privilege applies in the
governmental context").

The appllcatlon of attorney-client confldentlallty in
the government context is explicitly recognized in the rules of
the District of Columbia bar. Under D.C. Rule of Professional
Conduct 1.6, a lawyer may not knowingly reveal information
protected by the attorney-client privilege or certain other
information gained in the professional relationship, in the
absence of waiver or an explicit exception. The rule clearly
applies to govermnment lawyers. See D.C. Rule 1.6(i) (identifying
the client of the government lawyer as the agency that employs
the lawyer unless expressly provided otherwise by law,
regulation, or order); D.C. Rule 1.13, comment (7] ("the lawyer
represents the agency acting through its duly authorized
constituents"). The only additional exception for government
lawyers arises when revelation of a client confidence or secret
is permitted or authorized by law. See D.C. Bar Rule
1.6(d)(2) (B); see also id., Comment [34] ("such disclosures nay
be authorized or required by statute, executive order or
regulation”). In other respects, a government lawyer has the
same obligation of confidentiality as does a private lawyer.
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or through agents of his choosing (such as his private
attorneys).

White House lawyers participated in the November 5
meeting because, as described above, their attendance was '
essential to the performance of their official duties. At the
meeting, governmental lawyers were necessarily exposed to
communications the disclosure of which wéuld provide insight into
the private representation of the Clintons, including private
counsel’s opinions and analysis and discussions that, directly or
indirectly, revealed confidences of the Clintons. But because
the discussion was also in furtherance of the representation of
the Office of the President, White House counsel were bound by
their own ethical obligations to keep the discussion
confidential. . The meeting, which simultaneously served the
purposes of the lawyers representing the Office of the President
and counsel for the Clintons personally, thus stood at the
intersection of two separate privileged relationships that
reinforced one another and which should not now be used to
destroy each other.

Second, the communications of the governmental
attorneys and the priyate attorneys were protected under the
common interest rule. The common interest doctrine allows
lawyers representing different clients, when their clients’

interests coincide, to communicate in furtherance of these mutual
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interests without breaching the privileges of their clients.’
The rule is based on the recognition that (1) consultation among
lawyers for clients facing the same issues promotes the
effectiveness of legal services; and (2) where clients share a
mutual interest in a matter, they may have a reasonable
expectation that their confidences will be preserved.

'The President’s public and private lawyers handling
Whitewater-related matters clearly shared a common interest that
would support the application of this rule. As described above,
discussion among the lawyers representing the President’s public
and private interests in this matter was essential to the

effectiveness of both representations. At the same time, it was

5 See, e.g., United States v. Schwimmer, 892 F.2d 237,
243 (2nd Cir. 1989) (the common interest rule "serves to protect
the confidentiality of communications passing from one party to
the attorney for another party where a joint defense effort or
strategy has been decided upon and undertaken by the parties and
their respective counsel"”); Hodges, Grant & Kaufmann v. Internal
Revenue Serv., 768 F.2d 719, 721 (5th Cir. 1985) ("The privilege
is not . . . waived if a privileged communication is shared with
a third person who has a common legal interest with respect to
the subject matter of the communication."); Holland v. Island
Creek Co , 885 F. Supp. 4, 6 (D.D.C. 1995) ("Under the common
interest rule, individuals may share information without waiving
the attorney-client privilege if: (1) the disclosure is made due
to actual or anticipated litigation; (2) for the purpose of
furthering a common interest; and (3) the disclosure is made in a
manner not inconsistent with maintaining confidentiality against
adverse parties"). Though the rule has most frequently been
applied where the parties work jointly in anticipation of
litigation, it is has not been limited to that circumstance.
See, e.g., SCM Corp v. Xerox Corp., 70 F.R.D. 508, 514 (D.Conn.
1976) (common interest rule applied to companies sharing "a
business interest in the successful exploitation of certain
patents. Whether the legal advice was focused on pending
litigation or on developing a patent program that would afford
maximum protection, the privilege should not be denied when the
common interest is clear").
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gquite clear that the President’s public and private fortunes
would be linked together, as political actors seized on the
Whitewater allegations in an effort to disable him. Going.into
the meeting, all of the lawyers had a reasonable and accurate
understanding that the others present shared a common interest

and would maintain their confidences.®

Iv. Disclosure of The Communications Will Destroy The
Ability of Government Lawyers to Have Confidential
Communications

During the hearings before this Committee, Chairman
D’Amato has repeatedly indicated his acceptance of valid claims
of attorney-client privilege. That privilege applies without
reservation or question to the notes in issue. The attorney-
client communications involved here were also bound up with the
exercise of governmental functions that implicate the
governmental attorney-client aspect of the executive privilege.

And, although the White House has refrained from asserting

¢ The fact that several of the lawyers attending the
November S meeting work for the government in no way precludes
application of the common interest doctrine. The case law
provides that a government entity and a private party can share a
common interest so that communications among their attorneys can
be privileged. gSee United States v. ATET, 642 F.2d 1285, 1300
(D.C. Cir., 1980) (MCI and the United States share a common
interest so that sharing of work product does not waive the
privilege; "The Government has the same entitlement as any other
party to assistance from those sharing common 1nterests, whatever
their motives"); Chamberlain Manufacturing Corp. Maremont
Corp., No. 90 C 7127 (N. D. Ill. July 20, 1993) (communication
between private manufacturing corporation and the Department of
Justice privileged).



- 18 -

executive privilege before the Committee, the intersection of
that privilege and the attorney-client privilege should be
weighed carefully by the Committee and, if necessary, the courts.

Executive privilege clearly would protect notes of the

November 5 meeting. The Constitution gives the President the
right to protect the confidentiality of material the disclosure
of which ﬁould‘significantly impair the performance of the
President’s lawful duties, particularly against incursions by the
legislative branch. Thus, courts will not order the President to
release documents "that cannot be made public consistent with the
confidentiality essential to the functioning of the Office of the
President".’

The notes at issue fall within this description. Aas
explained above, in matters such as these, consultation between
attorneys within the Office of the President and his private
counsel are essential to permit the President’s official
attorney-advisors to render effective legal advice. Disclosure
of the notes would preclude such consultation, and would
therefore deprive the President of the United States of the

opportunity to receive the soundest possible advice regarding

7 See Senate Select Committee on Presidential Campai
Activities v. Nixon, 498 F.2d 725, 727 (D.C. Cir. 1974). See_also
United States v. Poindexter, 1990 U.S. Dist. LEXIS 2881, *3
(D.D.C., March 21, 1990) ("[I]n view of the special place of the
presidency in our constitutional system and the status of the
President as the head of a branch of government coordinate with
the Judiciary, the courts must exercise both deference and
restraint when asked to issue coercive orders against a
President’s person or papers").
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legal matters. As the Supreme Court has stated clearly,
protecting the quality of the advice provided to the President by
affording confidentiality to information relating to the advisory
process is a legitimate exercise of executive privilege.! The
purposes of the executive privilege therefore squarely support
the protection of the notes.’

.The Committee says that it wishes to examine the notes
in order to determine if improper use was made of confidential
information allegedly obtained improperly by government
officials. But the Committee has available to it other effective
ways of obtaining this information. The Committee can examine
all participaﬁts in the meeting, other than Mr. Kendall or Mr.
Engstrom, to elicit all information they were capable of

imparting at the meeting. The White House even has offered not

8 The executive privilege rests on a recognition that
"fa) President and those who assist him must be free to explore
alternatives in the process of shaping policies and making
decisions and to do so in a way many would be unwilling to
express except privately." United States v. Nixon, 418 U.S. 683,
708 (1974). As the Supreme Court has stated, fear of disclosure
of the content of one’s advice operates "to the detriment of the
decisionmaking process." Id. at 708. See also Association of
American Physicians and Surgeons v. Clinton, 997 F.2d 898, 909
(D.C. Cir. 1993) ("Article III not only gives the President the
ability to consult with his advisors confldentlally, but also, as
a corollary, it gives him the flexibility to organize his
advisors and seek advice from them as he wishes").

S The fact that the notes are in the possession of Mr.
Kennedy, not the executive branch, is irrelevant to the executive
privilege analysis. First, the notes were generated while Mr.
Kennedy was performing dutles as an executive branch employee.
Second, the President can by assertion of executive privilege
prevent the disclosure of information in the hands of third
parties. See United States v. AT&T, 551 F.2d 384 (D.C. cCir.
1976) .
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to challenge the assumption that the participants imparted all
such knowledge at the meeting. The Committee also can ask all
participants at the meeting, other than Mr. Kendall or Mr.
Engstrom, about their actions after the meeting. 1In this way,
the Committee can make its desired inquiries.

The Committee has rejected this alternative avenue of
obtaining information because it already knows: (1) that any
“"confidential" governmental information obtained by White House
officials had been made public by the time of this meeting; and,
(2) that no participant at the meeting improperly interfered with
the investigation of this matter. In sum, the Committee appears
to be seeking, not information necessary to its investigation,
but rather a confrontation with the executive branch of
government,

Nonetheless, we remain willing to work with the
Committee to find a way to provide information about this meeting
reasonably necessary to the Committee’s inquiry without unduly
compromising the important principles we have described in this
submission.

* % *

The President has provided his full cooperation with
the Speéial chhittee and other entities investigating Whitewater
and Related Matters. In a spirit of openness and with
considerable expenditure of resources, the White House has
produced thousands of pages of documents and made scores of White

House officials available for testimony, foregoing assertion of
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applicable privileges. 1In view of this cooperation, the
Committee’s attempt, after eighteen months, to invade the
relationship between the President and his private counsel smacks
of an effort to force a claim of privilege by the President, who
must assert that right to avoid risking the loss, in all fora, of
his confidential relationship with his lawyer. This attempt to
win headiines and seek poiitical advantage by denying the
President a right enjoyed by all Americans surely is an
illegitimate exercise of Congressional investigative power that
should not be sanctioned by the full Senate. It will not be

permitted by a court of law.



TEME

Mark D. Fabiani
Spec1al Associate Counsel to the President

Every American has the right to seek private advice from a
doctor, lawyer, or minister. Senators, Speakers and Presidents

enjoy this same right, along with every other American citizen.

The President’s representatives have offered to make
available to the Senate Committee all the information it needs.
This information can be provided without violating the important
right of a person to receive private advice from a lawyer.

Unfortunately, Senator D’Amato has rejected our offer to
provide this information without invading the attorney-client
relationship. That is because this is about partisan politics,
pure and simple. This is not about seeking the truth; it is
about inflicting political damage on the President. We now have

no choice but to say: Enough is enough.

The attached legal memoranda set forth the foundation of our
position. The President’s representatives remain open to a
reasonable compromise with the Senate Committee that would
provide the information the Committee requests without violating
the important principle that every American has a right to seek

private advice from a lawyer.
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DANIEL M. GRIBBON
1201 PENNSYLVANIA AVENUE, N. W.
P. C. Box 7s66
WASHINGTON, D. C. 20044

To The Editor:

The widespread criticism of the Clintons’ invecation of the attorney-
client privilege with respect to their attorneys’ memoranda of conversations with them
and with each other (e.g. Editorial New York Times December 12, 1995) reflects a
serious misconception of the privilege and its acknowledged role in the administration

of justice.

Fifteen years ago, then Justice Rbenquist, speaking for a unanimous

Supreme Court in Upjobn Co. v. United States, re-affirmed in language admitting of
no ambiguity the essential role of the privilege and the related work product doctrine
in promoting "public interests in the observance of law and administration of justice.”
The Court empbasized two elements of the privilege that appear to be largely
overlooked in comments on the current demands by the Senate Special Committee.
The privilege, the Court beld, recognizes that sound legal advice or
advocacy serves public ends and that such advice or advocacy depends upon the
lawyer’s being fully informed by the client. In addition, the Court said, if the

purpose of the privilege is to be served, the attorney and client must be able to predict



with some degree of certainty whether particular discussions will be protected since an
uncertain privilege is little better than no privilege at all.

That the privilege bas long been recognized as an essential element of
the judicial system is seen from the Courts reliance on its 1888 decision in Hunt v.
Blackburn in which it declared that the privilege "is founded upon the necessity, in
the interest and administration of justice, of the aid of persons baving knowledge of
the law and skilled in its practice, which assistance can orily be safely and readily
availed of when ﬁ:ee from the consequences or the apprebension of disclosure.”

The fact that several sets of lawyers were involved in the conversations
in question appears to have confused the issue. It should not. All attending the
meeting in question were representing the Clintons and no one else, and bhad only
their interest to protect. It is well established that the privilege fully applies to
conversations between several lawyers representing different clients when the clients
all bave a "common interest” or are presenting a "joint defense.” The application of
the privilege when several lawyers are representing the same client appears never to
bave been challenged and should be free of doubt.

The closely related wérk-product doctrine, which, similarly serves the

public interest in the administration of justice, is also applicable in this matter. That



doctrine stems largely from the unanimous 1947 decision of the Supreme Court in
Hickman v. Taylor. Concurring in that opinion, Justice Jackson wrote, "I can

conceive of no practice more demoralizing to the Bar than to require a lawyer to
write out and deliver to his adversary an account of what witnesses bave said to

bhim." The Senate Special Committee is demanding from the Clintons’ lawyers such

an dccount. i *

Daniel M. Gribbon*
Washington, D.C.
December 15, 1995

* Counsel for Petitioner in Upjobn Co. v. United States
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| The Commumst Comeback -

Less than five years ago as Communist Party.
leaders fled their Moscow offices, frantically de- -

- stroying files as they went, the very survival of the
party seemed in doubt. Sadly, Sunday’s parliamen-
tary election erased that doubt, Though a final count
will not be available for several days, the Commu-
nist Party seems likely to finish with better-than 20
percent of the vote, double the nearest rival. That
makes it the strongest political force in Russia.

Together with the robust showing by the ultra-
nationalist Liberal Democratic Party, led by the

- firebrand Vladimir Zhirinovsky, the election was a
reversal for the forces of reform, and an undeniable
rebuff to President ‘Boris Yeltsin. His party is

"running third, with about 16 percent of the vote.

" Many Russians, disillusioned by disorder and
economic dislocation, plainly want stability and
greater financial security. But whether they waht
the new Russian empire cavalierly promised by the
Communists is doubtful.

The Communist resurgence is disheartening,
but not calamitous. Political and economic reform
in Russia have advanced too far to be brought to a
dead stop by this election. The new State Duma, or
lower house of Parliament, will be more conserva-
tive than the old, but not ‘much more unified. Un-
equal in power to the presidency, it cannot force a
drastic changé in direction unless an opposition
coalition can put together a two-thirds majority to
overturn Yeltsin vetoes, which seems unlikely.

What it can do is slow reform. Through obstruc--

tion more than action, the new legislature can force
Mr. Yeltsin to continue a drift toward more conser-
vative policies that he began after the last parlia-
- mentary election two years ago.

" Russians, taught by their own hlstory to expect
the worst, are already talking darkly of civil conflict
and a return to the violent confrontations between

_the President and Parliament that shook Moscow in
October 1993. Speculation is high that Mr. Yeltsin

will cancel next June’ s pre51dent1al election. The
same prophets predicted earlier this year that he
would cancel the parliamentary election.

Russia has certainly proved -itself capable of

A political . deformity over the centuries, and there is

5

no guarantee against new turbulence. But several
points ought to be kept in mind in Moscow and
Washington in the days ahead that suggest this
election was a warning, but not necessanly a prel-

ude to the end of reform. -

To begin with, this was a democratic election,
one of the largest in history. More than 60 percent of

-eligible voters, or about 60 million Russians, cast

ballots. Whatever their doubts about the future, they
showed their commitment to democracy When the
Bolsheviks, an earlier incarnation of the. Russian

. Communists, came back from  near-extinction in
1917, their popularity was hardly put to a vote. Nor

did the Soviet Communists ever need to assemble a
legislative coalition to pass a law.
While moderates remain divided, and at least

one reform party lost ground, the threat of a united

front of neo-Communists and nationalists seems
premature. The Communist leader, Gennadi Zyu-
ganov, an obscure official in the Soviet era, will find
it no easier than other politicians to work with the
mercurial Mr. Zhirinovsky.

Both men have made promises they cannot
keep. Russia lacks the military and economic mus-
cle-to rebuild its empire, no matter how much the
two men may like to talk about it. The Russian
economy, just coming out of a tailspin, cannot be
forced back under state control without crashing,

Mr.- Yeltsin, for his part, must resist the temp-
tation to resort to authoritarian rule as he deals -
with a quarrelsome legislature and looks ahead-to a
presidential election that could put a Communist or
nationalist in his Kremlin office, Russians clearly
relish the exercise of their voting rights, something
their political leaders will have to accept.
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Avertmg a. Const1tut1ona1 Clash

. President Clinton may be moving to avoid a

- constitutional confrontation with Congress over the

~ Senate Whitewater committee’s access to notes

taken by a White House lawyer at a Whitewater

meeting two years ago that was attended by senior

officials and personal lawyers for Mr. Clinton and
his wife, Hillary Rodham Clinton.

If Mr. Clinton relinquishes the documents, it
‘would be a positive departure from the evasive
tactics that have marked the Clintons’ handling of
questions about Whitewater since the 1992 cam-
paign. Mr. Clinton’s assertion that the subpoenaed

material is protected by lawyer-client privilege, and -

his quieter claim of executive privilege, are legally
. dubious and risk.a damaging precedent.

A forthcoming response to the Senate’s request
would seem especially timely in view of new disclo-
sures that more récords have disappeared from the
Rose Law Firm. These documents deal with Mrs.
Clinton’s legal work for Madison Guaranty, the
failed savings and loan run by their -Whitewater
partner. This news comes one-week after the disclo-
sure that Vincent Foster removed three files from
the firm during the 1992 election campaign and
turned them over to the Clintons’ trusty pohtlcal
errand-runner, Webster Hubbell.

The dispute with the committee involves notes_

taken by William Kennedy 3d, an associate White
' House Counsel, at a November 1993 meeting at the
offices of the Clintons’ private attorneys. This meet-
ing was attended by three members of the White
House Counsel’s office, three lawyers for the Clin-
tons and Bruce Lindsey, one bf the President’s

semor political aides. Clearly, lawyer-chent confi-
dentiality ought to apply to Mr. Clinton’s exchanges
with his personal lawyer. But to try to extend the
privilege to such a broadly constituted meeting is a
stretch, especially given the committee’s mandate
to find out whether Administration officials, includ-
ing some at the meeting, may have 1mproperly used

.confidential Government mfprmatmn to aid the

Clintons’ private defense.
Mr. -Clinton’s. various lawyers, and some legal
ethics experts, speak of the overlap of the Presi-

“dent’s public and private roles to justify the claim of.
-lawyer-client privilege. But this argument misses -

the vastly different and even conflicting responsibil-
ities of Mr. Clinton’s two sets of attorneys. .

As for executive privilege, it ought to be a way
to protect a narrow band of Presidential privacy on
important matters of governance, including nation-
al security. It is a distortion of the doctrine’s history
to raise it to block a legitimate Congressional
inquiry into the Clintons’ Arkansas financial deal-
ings and the official conduct of senior Administra-
tion aides.

A decent resolutmn that had the White House
handing over the notes seemed to be in sight over
the weekend. But yesterday Senator Alfonse D’A-
mato, the committee chairman, complained that the

" White House was trying to bargain in the media

instead of negotiating with the committee. It should

still be possible to make arrangements before to--
morrow, when the full Senate is due to take up. the

matter. If not, the Senate has no choice but to vote to

go to court to enforce the committee’s-subpoena.

A

Mr. Patakl’ Block Grants

: poverty beneflts wili also be greaL

The welfare and Medicaid proposals made by

Gov. George Pataki last week would apply to those ~

New York State programs the same misguided
reform principle that Congressional ‘Republicans
are using to¢ refashion Federal poverty programs.
In his own variation of a block-grant system, the
Governor would turn over parts of Medicaid and
welfare to counties to run with fixed ajlotments of

state money that would not change as local poverty .

rolls changed.

Block grants would make for bad Federal poh- _

cy — and even worse state. policy, encouragmg
counties to skimp on New. York’s neediest families.
. Specifically, Mr. Pataki would turn over home-care
"and Medicaid coverage of- able-bodied single adults
to the counties. He would have counties run employ-
‘ment and other non-cash assistance programs for
~welfare recipients and give counties the option of
taking over cash assistance for the poor.

The potential cruelty of this idea would be
obvious the next'time a recession hits. Counties
would be forced to handie burgeoning caseloads
either by cutting benefits,. dropping enrollees or
ralsmg revenues through hlgher taxes, hardly likely
in ‘a recession.

. Even in ordinary times, counties will be tempt-
ed t0 cut- poverty programs, including Medicaid

coverage, and pass along the savings in the form of .
tax cuts to businesses and families. That way coun-

ties can discourage needy people from moving in
and encourage their own poor citizens to move out.
" Because family migration across county lines is
potentially great, the incentive for counties to slash

-The tone of the Pataki budget plans is unfair. Tt
rails-against paying for training residents at teach-
ing hospitals under Medicaid even though many
health-care experts say the system has provided
relatively high-quality, low-cost care to the hospi-
tals’ indigent and other patients, The administration
accuses Medicaid of helping teaching hospitals add
unnecessary layers of residents, even though the
state system scrupulously avoids paying more to
hospitals that hire additional residents.

New York does pay too much for Medicaid.
Some of the Governor’s reforms, such as placing
recipients in managed care, make sense. But the
excess should be put in perspective. For example,
state Medicaid spending on children is only about 13
percent higher-per recipient than in other Middle
Atlantic states. Some of the gap between New York

. and other states can be explained by New York’s

high cost of living. New York includes under Medic-
aid benefits such things.as hospital coverage for:

able-bodied single adults that other states provide
under separate programs. That way the Federal

.Government picks up half the tab, hardly something

the Governor should be attacking. The gap that is
left, after putting the accounting systems on the
same basis, would not be gigantic.

Medicaid and welfare can no doubt be pruned
without doing injustice. But the'huge cuts proposed
by Mr. Pataki and the perverse incentives that
would be unleashed by the block-grant reform are
attacks aimed primarily at counties and cities, like
New York City, that care for the state’s poor.




- By LLOYD BENTSEN
In his strongly worded veto of the Re-
publican  budget, President Clinton

reached out to Congress, emphasizing his
desire to find “common ground.” One area
where common ground already exists is in
the need to bring the Individual Retire-
ment Account out of retirement.

Both the president’s “Middle Income

Bill of Rights” and the Republican budget

bill allow millions more Americans to ben-
efit by contributing to IRAs. Of course,
IRAs cost the Treasury in the short run.
But it’s'a sound long-term investment, and
both the president’s plan and the congres-
sional plan cost about the same. Both have
- endorsed expanding the IRA because it is
a proven winner in increasing personal
and national savings. And no objective

could be more important. Savings provide’

individuals with economic security and
provide capital for growth.

I must confess some personal interest

in these proposals. Both are patterned af-
ter legislation I introduced as chairman of
the Senate Finance Committee with Sen.
Eill Roth (R., Del.), who now heads that
committee. Congress twice passed the
“Bentsen-Roth” IRA with overwhelming

bipartisan support, and it was included in -

tax legislation that, unfortunately, Presi-
dent Bush vetoed for other reasons.

The expanded IRA is also endorsed by
top economic experts, including Martin
Feldstein and Danie] Feenberg of the Na-
tional Bureau of Economic Research,
Steven Venti of Dartmouth, and David
Wise of Harvard. Originally skeptical that
IRAs increased savings, Jonathan Skinner
of the University of Virginia and R. Glenn
Hubbard of the Columbia Business School
recently completed a study that concludes
there is “persuasive” and “compelling” ev-
idence that IRAs increase both personal
and national savings.

— Bv near]y all accounts, Americqns save

No Attorney-Client Privilege for Clinton

The first thing to remember in consider-
ing President Clinton’s refusal last week to
comply with a Senate Whitewater Commit-
tee’s subpoena for notes from a 1993 meet-
ing between his personal lawyers and
White House attorneys, is that theulm:u

essisnotaco ower
toinvestigate is almost unfettered; no court
haseverruled that attorney-client privilege
applies in congressional hearings.

It's-hard to imagine how Mr. Clinton
could win the court case that is about to en--

~ Rule of Law
By Joseph E. diGenova

sue; the law and tradition of congressional
investigations are simply not on his side,
Since the founding of the republic, Con-
gress has consistently maintained that the
privilege "cannot be ¢ atter

of righ ",,_alsgiﬂanﬂmmf before a legislative committee,”-as
a cofigressional study put it in the mid-

'80s—though it occasionally maydosoasa
matter of courtesy. It has based this view
on English common law and parliamen-
tary history, as well as on congressional
tradition., Most important of all, both
houses of Congress have declined to adopt
changes to their chambers' standing rules
to incorporate any specific recognition of
attorney-client privilege.

In the 19th century, during a House in-
vestigation of the Credit Mobilier scandal,
the counsel to the Union Pacific Railroad
was held in contempt of Congress and
jailed in the Capitol for invoking the privi-
lege and refusing to disgorge documents.

In 1934, Sen. (later Justice) Hugo Black,
as chairman of a panel investigating com-
mon carriers, refused to recognize the
privilege for papers being held by William
MacCracken, an attorney for some of the
carriers. Black decided that none of the
papers in MacCracken's possesston could

Saving American Savings =

too little for retirement—or for a first
home, college education and unforeseen
medical expenses. In less than 15 years,
the U.S. savings rate has dropped by half.
Indeed, Americans today save less than at
almost any time since World War II. The
Germans and British now save double
what we do, and the Japanese and French
save three times as much.

When we fail to save enough, we either
have less to invest in economic growth or
we must borrow from abroad. Unfortu-
nately, we have witnessed the conse-
quences of increasing reliance on foreign
investment. In just over a decade, the U.S.
has been transformed from the largest
creditor nation in the world into the largest
debtor.

Why does our savings rate trail others?
Orne reason is that the tax codes of other
countries encourage savings, while ours
discourages it. In poll after pell, Ameri-
cans say that they would use IRAs to in-
crease personal savings if they were eligi-
ble to do so. Expanded IRAs were thor-
oughly read-tested in the early 1980s. They
are not a2 new idea. They are user-friendly
and easy to understand. IRAs are popular
because they work.

Given the choice of writing a check to
their IRA or paying more to the IRS, mil-
lions of Americans opted for saving
through the IRA, From 1981 to 1986, contri-
butions to IRAs were fully deductible for
all Americans, and IRAS accounted for
one-third of the nation’s net savings. After
1987, when Congress severely limited the
deductibility of IRAs, the amount saved in
IRAs dropped precipitously —even by those
still eligible to deduct fully their IRA c¢on-
tributions. )

Both the president and the Republican
Congress want to reverse that trend with
broadly similar plans. Both expand the
availability of the traditional deductible
IRA. And both create a new non-deductible

IRA. Contributions would come from after-
tax income and earnings could be with-
drawn tax-free. And both plans allow sav-
ings accumulated in an IRA to be with-
drawn penalty-free for other critically im-
portant purposes.

Ancther important IRA proposal is to
make the tax code more family-friendly by

allowing one whe works in the home tocon- .
tribute the same amount to an IRA as hisor
her spouse employed outside the home. -

Current law unfairly limits homemakers’
IRA contributions to a fraction of what oth-
ers may make. Both plans would accom-
plish other critically important objectives:
e The dream of home ownership re-
mains out of reach for many Americans,
often due to the difficulty of saving for a
down payment. Both.plans would allow
IRA funds to be used to buy a first home.
e American families are increasingly
concerned about their ability to meet the
rising costs of a college education. Both

plans would allow IRA funds to be used to

pay for college.

¢ A serious unexpected illness or the :
need for long-term medical care threatens
the economic security of American fami- :

lies. Both plans would allow IRA funds to
be used to pay for medical expenses and
long-term care.

We must not allow all these important
objectives to be imperfled during the
hurly-burly of budget negotiations. The
president and Congress (and I) share a
common goal of balancing the budget. But
these goals are imperiled unless we pro-
vide incentives for all Americans to re-
sume a culture of savings. Universal avail-
ability of IRAs will encourage Madison Av-
enue to urge Main Street to “Save Now”
rather than “Buy Now.”

Mr. Bent.é'en, a former.chairman of the
Senate Finance Committee and Treasury
secretary, is now a lawyer in Houston

be withheld under the claim of privilege.
In the 1970s and '80s, John Dingell’s in-
famous and feared House Subcommittee
on Qversight andInvestigations routmely
rejected claims of attorney-client privi-
lege, Chairman Dingell was fond of say-
ing: “It'is my firm conviction that the com-
monwealth precedents, customs of both

the Commons and the House, fully sustain -

rejecting a claim of attorney-client privi-
lege if it impedes in any manner whatso-
ever the necessary inquirtes of the Con-
gress in determining whether a law of the
United States may have been violated or
whether that'law accords sufficient pro-
tection to the American people.”

In observmg that the Dingellian pnncl-
ple was “gaining credence on the Hill,”

James Hamilton, counsel to the Watergate

Committee in the 1970s, called it “perni-
cious” at an American Bar Association
conference in the 1980s. Indeed, during
Mr. Hamilton's Watergate tenure, consti-
tutional guardian and civil libertarian:
Sam Ervin refused to recognize the privi-
lege for any government lawyer in the per-
formance of official duties.

He declined, for example, to permit
Justice Department official Robert Mar-
dian to invoke it. Claims of privilege were
likewise rejected for G. Gordon Liddy,
Bebe Rebozo and Herbert Kalmbach,
President Nixon’s personal attorney. Un-
like Mr. Clinton, Mr.! Nixon waived the
privilege with regard to White House
Counsel John Dean’s testimony.

In 1986, while I was U.S. attorney for
Washington, D.C., 2 House Foreign Af-
fairs subcommxttee looking at the busi-
ness activities of former Philippine
President Ferdinand Marcos rejected a
claim of attorney-client privilege and
held two attorneys in contempt for fail-
ing to produce documents. The subcom-
mittee “determine(d] that the legislative
need for the information outweighled]

“the arguments against preduction.”

In the course of determining whethrer to

. recognize attorney-client privilege, the De-

mocratic-controlled subcommittee did an
exhaustive study of its application in Con-
gress and opined: “Congress has taken a
limited view as to the applicability of {the]
attorney-client privilege. Congressional
committees have entertained, as a matter
of discretion, claims of such privilege.
However, where in the particular circum-
stances an investigation determines that
the legislative need for the information
outweighs the arguments against produc-
tion, such production has been required.”
In the Iran-Contra hearings, the Select
Committee recognized attorney-client

pnvilege for Rxchard Secord Albert

Hakim and Oliver North but maintained, it

didn't have to. It was a matter of dlscre

tion, it said, not a matter of law.
Thebottomhne1sthattheattorney-chem

privilege is not constitutio nally grounaed
andh inthe

lexicon.of congressional probes. In 1959 in
Barenblatt v. U.8., Justice John Marshali
Harlan said that “the scope of the power'of
inquiry is, in short, as penetrating and far-
reaching as the potential powertoenactand
appropriate under the Constitution.” - |

This lega! history is not obscure. It is
well known to every lawyer who does busi-
ness on Capitol Hill. Why, one wonders,
have the lawyers who live in the White
House chosen to ignore it?

Mr. diGenova, a Washington attorney in
private practice, has served as a special
counsel, a U.S. attorney, and a chief counSel
to the Senate Rules Committee.
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By AMITY SHLAES

NEW YORK-Benjamin and Janice
Pinckney are sweat-equity heroes, the
kind big cities long for. In 1975 the post of-
fice employee and his wife plopped down
513,500 at a city auction to buy a rundown
brownstone in  Brooklyn's Bedford
Stuyvesant neighborhood. Over the years
they've potired much more than that into
the house, restoring historic details on
ceilings and moldings. They rent their re-
furbished top floor to a family of grand-
mother, mother, and toddler—Mrs. Pinck-
ney baby-sits for the toddler. A plaque at
the front of their house bears their name
in italic script: “The Pinckneys.”

Lately, though, the city has proven
more threat than friend to these home-
owners. One day this summer brought a

—_— — letter telling the

TESTYOURKIDS | Finckneys their
TODAY tenant’s son had

Ara ._Emafwn too much lead in
his blood. Be-

L;BOQ LAWSUIT | cayuse the apart-
Py Con ment had old
wieaming dashiives lead paint be-
bl Lokl neath  newer
LAWOFFEES OF coats of latex,
§s5°" KRESQ’ the couple must
gut the top floor.

A city employee

367 3r0 Ave, N.Y.C. told Mrs. Pinck-
NGUTAIES WELLOME ney that lead
oo | WAS_“dripping
é“nd ;:;n:ng‘c;;:; off the walls” of
b what seemed to
o her afine apart-
Matchbook advertisment I;leem_ "Wepa&jd
by law firm handling  \pe work,” says
lead cases. Mrs. Pinckney.

“My main concern was for the child.”
When the construction men departed,
though, the Pinckneys were left with big
bills and even bigger questions. How “poi-
soned™ was this symptomless child? (The
city wouldn't tell them—that information
was confidential). Had the apartment re-
allv poisoned the toddler? Wouldn't re-
building the apartment create dust that
could hurt the child more?

The Pinckneys' case is just one of hun-
dreds of instances in which New York City
charges into private homes in the name of
protecting children from lead poiscning.
Lead dust is everywhere in big cities like
this one, and kids sometimes get into it.
New York law requires labs to report lead

* levels in toddlers' blood to the city health

department. When toddiers “flunk” rou-
tine blood tests it sets off a seemingly un-
stoppable chain of events. City inspectors
come to people’s homes and advise them

. on the children’s health. They also stamp
+ walls containing lead—even lead below the
, surface—with red ink letters reading

“lead.” Then they order families or land-

" lerds to remove lead to protect the chil-

dren.

The trouble is that zealous city officials
and Draconian city laws want to make
homes “lead-free” —removing much or all
of lead everywhere—rather than merely
“lead safe” —removing lead that can reach

the child. It’s an unreasonable policy,

given that the lead levels provoking such
action were deemed “normal” as recently
as {ive years ago. It's a dangerous policy,

;- given that studies show that ripping out

lead can make kids far sicker than they
might have been to start with. And it's a

. prohibitively expensive policy, given that

New York has 1.9 million homes with scme
tead in them. Mayor Rudolph Giuliani said
lead removal and lead suits “have a severe
financial impact on this city.”

As usual, New York presents an ex-
treme case. But its lead mania is part of a
national subversion of what was once a le-
gitimate Great Society goal. Many Amer-
icans first became conscious of the prob-
lem when a famous ad campaign from that
era featured poor pre-schoolers picking
chips off walls and eating them. Toddlers’
metabolisms make them particular vul-
nerable. Leaded gas in the air and in
apartments severely poisoned children

throughout the 1960s and early 1970s..

Twenty years ago, kids died of the prob-
lem—regularly,

Nowadays, the lead warriors can claim
victory. Since we deleaded gas and out-
lawed the sale of lead paint, lead levels in
American children’s blood have decreased

Hour of Lead

dramatically. But the Centers for Disease
Contro} and federal and state officials
have tightened standards and taken to
speaking of a “silent epidemic.” The CDC
has lowered the “level of concern” for lead

in children’s blood several times: Today .

children need only play in lead dust—not
eat it—to get “lead poisoning.” A 1992 fed-
eral lead law does back off from the kind of
wholesale carpentry New York orders. But
it also widens the net of regulation to in-
clude the tens of millions of American
homes that contain lead paint. This year
the U.S. Department of Housing and Ur-
ban Development will publish regulations
that will require owners #o disclose lead
hazards when they sell homes.

“Many lawyers talk about lead as the
next ashestos,” says Clifford Case, a New
York attorney who follows lead policy. In
New York, ke notes, the courts have said

that owners are liable for lead hazards in

their homes—even those they don't know -

about. He also notes that multimillion dol-
lar awards from lead cases have caused
most insurance companies to cease insur-
ing for lead hazards.

To understand what a lead scare can
mean to a homeowner, it helps to hear the
details of stories like the Pinckneys. The
health department never told Mrs. Pinck-
ney when it visited her apartment, al-
though it stopped there twice. It just sent
her what she found “a confusing order” to
change her apartment within five days.
After six calls and a trip downtown, Mrs.
Pinckney finally reached the city, and it
gave her extra time to Tind a contractor.
Then it fined her $750 anyway for missing
the deadline it had granted her permission
to allow to pass.

Health department spokesman Fred

I'm biased about this story. I came to
it through persona) experience.

- Last August we painted our living
room and uncapped a series of events so
strange I couldn't have invented them.

The workmen departed our house in 8
cloud of dust. We and our two sons swept
and vacuumed away remaining traces of
their work. In the two weeks that fol-
lowed, our two-year-old, Theodore,
played with the vacuum cleaner. It was
a stupid thing for us to allow. How stupid
we learned only in September, when
Theo's pediatrician phoned to tell us
Theo had “flunked™ a routine test for
lead in his blood.

“Acceptable” was 10 micrograms per
deciliter or fewer in a child's blood: Theo
had a 25. The doctor told us that level
triggered the mandatory intervention of
the city: Its lead poisoning unit would
teil us what to do. We were a Public
Health Matter.

What had we done to Theo? “You
have a lead poisoned child,” the director
of the city’s lead protection unit told me.
Citing the Centers for Disease Control—
it sounded authoritative—another med-
ical expeit suggested our cavalier be-
havior had permanently shaved eight IQ
points from our son's intelligence. On a
day Theo was away from the house—

official-explained that lead dust contam-
inates everything, and that toys made in
Asia were dangerous because they can
contain lead. He instructed us to throw
away our rugs and Theo's stuffed purple

cars went into the garbage ean.

Lead dust is toxic, and high lead lev-
els kill children. Here, though, are some
things officials ringing the alarm bells
didn’t tell us. The science.on lead in
Theo’s range, above ten-but under 30, is
very politicized. Some scientists say lead
at that level ruins brains; others say the
data are too murky to prove any signifi-
cant damage, The most famous bit of re-
search showing that high lead coincides
with lower intelligence comes from work
with children whose lead levels are far
higher than Theo’s.

Other facts: Most kids who have high
lead suffer from a hast of other problems.
Lead poisoned kids ‘are frequently mal-
nourished kids. “Robust” would be a kind
adjective for our 35-pounder. (For read-
ers who need more convincing, see Diane
Ruppel Shell’s review of lead science in
the December issue of the Atlantic).

For me the “emergency” came into
context when I learned that Theo's 25
was no more than the national average
in the 1360s. I looked up median lead lev-
els for kids in Chicago, the town where 1
grew up, during the 1960s, the years Idid
that growing. That level was 30. That
news meant that according to modern
experts’ logic, my siblings, I, and every
other kid who grew up in that city in the
1360s have “lost” at least ten IQ points to
lead. Somehow, though, many of us

~Chicagoans still made it to college.

We still wanted to lower Theo's lead
tevel to average. It turned out that to do
so we were forced to build a team of

Our Family’s Story.

thank goodness!—a health department’

tiger. One by one, Theo's little metal

.lead level dropped deep into the normal

lawyer, contractors, and lead consul-
tants. That is because the city dismissed
our argument that the lead problem
came from the painters' sanding. It or-
dered us to remove lead paint from any
wall that had once been painted with
lead. The city position was that pinpricks
made to hang paintings on otherwise in-
tact walls represented an “imminent
danger” to. Theodore. The lead, they in-
sisted, could “pop” omt and poison him.
Their solution: Strip the wall. In fact
they ordered us to rebuild our house, re-
moving traces of lead from top to bot-
* tom-—the contrac-
tor's - bare-mini-
mum  estimate
was $70,000

The cost took
our breath away,

but money was ac-
tually the least of
it. Our doctors
said ripping out
~walls, doors and
windows as the
¢ity ordered we
do—immedi-
ately—was crazy. Our children and the
previous owrers' had lived in the house
without lead troubles. But dust from this
renovation, the doctors said and wrote,
would poison gur kids--genuinely.

It says something about our era that
most of the advice from friends and ex-
perts on how to handle this drama in-
cluded Jitigation. I reprint the sorry list
of suggestions for reader amusement:

® Move. (The city said it would still
require the changes).

® Squeal on your neighbors. (Nearly
all Manhattan and Brooklyn brown-
stones are lined with lead).

# Sue the contractor. (That wasn’t on.
We liked Fred too much to try to take
away his pickup).

* Sue the former owner—he sold you
the house with the lead in it. (Alsoa ‘no.’.
They are our friefds. Besides, if every-
one in our situation sued, New*'York
would have 1.9 million more lawsuits.).

® Sue the city for poisoning your child
with its radical efforts. (Someone down
the road was doing that.)
| a; Sue your insurance for not covering

ead. .

® Best of all: Have Theodore sue us.

in the end, thanks to lawyers, a wise
lead consultant named Marianna Koval,
and our city councilman, Ken Fisher, the
city and we reached &n amicable settle-
ment: The bill will run in the mere tens
of thousands. We haven’t gotten far with
the work yet, but we did clean up the re-
maining lead dust in the vacuum cleaner
closet that caused the problem.

In the course of these taiks, Theo's

range. This city informed us that we still
must renovate: Only that would make
our house safe. It has told us, though,
that it will consider reduced renovation
orders for families who feel they can
identify the source of their troubles.
That would be a big help for families
with fewer resources than ours, -

—AMITY SHLAES

Winters says, “It's not the policy of the de-
partment to fine somebody after offering
them an extension—there must be some-
thing more going on here.”

But never at any point did Mrs. Pinck-
ney and a city official have any discussion
about what might be the specific source of
the lead poisoning. Removing walls and
replacing them with new molding would
cost §10,000. The Pinckneys couldn’t bor-
row that much, so they settled on a $5,500
job that obliterated the apartment’s archi-
tectura) detail. They finally obtained-a
lean from a credit program for Brook-
Iynites with limited incomes. But the
money didn't cover the value they lost by
putting sheet-rock over historic detail.

The Pinckneys also aren't certain that
lead in the apartment caused the child's
prohlem. Lead is ubiquitous in Brooklyn.
Just last year, the city's careless sand-
blasting effort at the Williamsburg Bridge
showered lead-contaminated dust on play-
grounds and streets. -

“There’s a general myth here that lan,d
lords are rich people,” says Karen
Haerter, a local real estate broker in the

" -Pinckneys’ neighborhood, where many of

the buildings are two-family dwellings
owned by fixed-income retirees The city,
she says, “doesn't actually care whether
the child got [an elevated lead level] fram
the house where he lives, because they
want lead-free houses.” A recent §9 million
judgment for a lead-exposed child also ter-
rifies property owners. Ms. Haerter: “This
is going to drive homeowners under.”

Tenants have complained about the
health department’s behavior as well. But
“our priority is to protect the child, first
and last,” rebuts Mr. Winter of the health
department. “We don’t order an abate-
ment [of lead) unless there is a sigmn
cantly lead poisoned child present.” Sorpe
strong evidence agaiast New York's radi-
cal approach comes from a study of what
the same policy yieided in Massachu-
setts, “{Dleleading,” wrote doctors at a
Boston hospital. “resulted in a signifi-
cant, albeit transient, increase in blood
lead levels.” The state’s deleading orders .
actually made kids so sick they were
forced to undergo a painfu! treatment,
chelation.

One scientist who has found an a.lter

-native to the rip-and-gut policy is Dr. Re-

nate Kimbrough. She went to Granite City,
HL, a smelting town, to study ‘children
whose lead levels were around the same
lead levels as those of the children in this

" - story. Her state-funded project found that

washing children’s hands and keeping
their fingernails short were important; so
was insistent counseling and covering over
peeling areas with fresh paint or contact

. paper. Her work reduced .children's lead

levels by hall.

Activist groups like the New York City
Coalition to End Lead Poisoning justify
their’ campaign by noting that some chil-

- dren in New York stil} have high lead ley-
* els: Montefiore Hospital in the Bronx hos-

pitalizes some 135 children with levels at
around or over 40 each year. These chjl-
dren,.almost all poor, do often live in ne-

.Blected apartments with genuine lead haz-
. ards, The trouble with New York law and

political practice, though, is that they fail
to distinguish between children who need
rescuing and thosé who don't. “Public
health activists need to learn more about
cost-effective measures. If they dont,
they'll kill the affordable housing stock in
this .city~and deprive the very children
they want to help of homes,” says Mafi-
anna Koval, a lead consultant.

In New York, the biggest victim of the
aggressive policy is the city itself, Because
New York owns some 45,000 housing units,

« it is landlord to many apartments contain-

ing lead violations. The city currently faces
600-700 lawsults on behalf of children alleg-
ing lead poisoning. Settlements in these
cases average more than $500,000, The liti-
gation wave also reaches the national econ-
omy, and even Wall Street. This year.a
Manhattan federal court.certified a class
action against the Federal Home Loan
Mortgage Corp. (Freddie Mac) on behalf of
children allegedly exposed tolead hazards.
As for the Pinckneys and other owners,
they’re simply wiser to the perils of horile
ownership. “Now 1 know,” says Mrs.
Pinckney. “It seems like it’s time to warn

all the rest of the people on the block.”

 Miss Shiaes is a member of the Journal’s
editoria} board.



THE WHITE HOUSE

WASHINGTON

December 20, 1995

BY TELECOPY

The Hon. Alfonse M. D’Amato, Chairman

United States Senate

Special Committee to Investigate Whitewater
Development Corporation and Related Matters

534 Dirksen Building :

Washington, D.C. 20510-6075

Dear Chairman D’Amato:

As I informed you yesterday we would, Counsel for the
President have undertaken to secure non-waiver agreements from
the various entities with an investigative interest in
Whitewater-Madison matters. I requested an opportunity to meet
with your staff to determine how we might work together to
facilitate this process. Mr. Chertoff declined to meet.

Nonetheless, we have succeeded in reaching an
understanding with the Independent Counsel that he will not arque
that turning over the Kennedy notes waives the attorney-client
privilege claimed by the President. With this agreement in hand,
the only thing standing in the way of giving these notes to your
Committee, is the unwillingness of Republican House Chairmen
similarly to agree. As I am sure you are aware, two of the
Committee Chairmen who have asserted jurisdiction over Whitewater
matters in the House have rejected our request that the House
also enter a non-walver agreement with respect to disclosure of
these notes and related testimony.

We have said all along that we are prepared to make the
notes public; that all we need is an assurance that other
investigative bodies will not use this as an excuse to deny the
President the right to lawyer confidentiality that all Americans
enjoy. The response of the House Committee Chairmen suggests our
concern has been well-founded.

If your primary objective in pursuing this exercise is
to obtain the notes, we need to work together to achieve that
result. You earlier stated that you were willing to urge the
Independent Counsel to go along with a non-waiver agreement. We
ask that you do the same with your Republican colleagues in the
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Page 2

House. Be assured: as socn as we secure an agreement from the
House, we will give the notes to the Committee.

Mr. Chertoff has informed me that the Committee will
not acknowledge that a reasonable claim of privilege has been
asserted with respect to confidential communications between the
President’s personal lawyer and White House officials acting as
lawyers for the President. In view of the overwhelming support
expressed by legal scholars and experts for the White House
position on this subject, we are prepared simply to agree to
disagree with the Committee on this point.

Accordlngly, the only remaining obstacle to ‘resolution
of this matter is the House. .

Sincgrely vo

Jane C. Sherburne
Special Counsel to the President

cc: The Hon. Paul S. Sarbanes, Ranking Member



THE WHITE HOUSE

WASHINGTON

TO: LLOYD CUTLER

FROM: ELENA KAGAN

SUBJECT: PRESIDENTIAL INVOCATIONS OF ATTORNEY CLIENT PRIVILEGE
Prof. Hazard had no specific examples. He thinks Nixon and

Reagan both asserted that the privilege was effective. But he
could give no facts relating to such assertions.



GEOFFREY C HAZARD, JR.

TAUSTEE PROFLSIOA OF Law ConsuLTing Orricc ADORCES:
UNIVERBITY OF PCNNSYLVANIA 200 WEIT WitLow OROVE AVENUE

Amcaican Law INsTiTUTE
4038 CHEITNUT STRECT
PuiL AOCELAMIA, PA 10104
TELEPHONE: (218) 2413-1684
FAX (R13) 2431470

Joha M. Quinn
Counsel’s Office
The White House
Washington, D.C:

Dear Mr. Quinn:

PuiLadCLoMIA, PA WU
December 14, 1999 TELEPHONE (218) 248-3040
fax (213) 2e48-4707

| You have asked my opinion whether the communications in a mecting between lawyers on

the White House staff, gngaged in providing legal represcntation, and lawyers privately engaged

by the President are protected by the sttomey-client privilege. In my opinion they arc so

protected.

The facts; in
staff, and lawyers who
concerned certsin tr

ce, are that a conference was held among lawyers on the White House

been engaged 10 represent the President pursonally. The conference
ctions the occurred before the President assumed office but which had

significance after ho togk office. The governmental lawyers wee ropresenting the President ex

officio. The other la
On this basis, it is my

were retained by the President to provide private representation to him. .
injon that the artomey-client privilege is not walved or lost.

A preliminary question is whether the attomey-client privilege may be asserted by the
President, with respect to communications with White House lawyers, as against other

departments and ag
are no judicial decisio
political parties have
correct, reasoning fr
the President can p
Hoause lawyers.
The principsl q
were shared with lawy
situation is simply to
each other. On that
. eonsultations for a
Another way ¢
capacities that is, the
individual, The con
bas existed in law for ¢

of Government, particularly Congress and the Attorney Genenal. There
on this question of which 1 am aware. However, Presidents of both
that the privilege is thus effective. This position is in my opinion
such precedents as can be applied by analogy. Accordingly, in my opinlon
invoke attorncy-client privilege concerning comnmunications with White

estion, then, is whether the privilege is lost when the communications
who represent the President personally. Ons way to analyza the
that the “President” has two sets of lawyers, engaged in conferring with
s there is no question that the privilege is effective. Many legal
involve the presence of more than one lawyer.
analyze the situation Is to coasider that the “President™ has two legal
ity ex officio--in his office as Pretident--and the capacity as an
that 2 single individual can have two distinct tegal capacities or identities
enturies, On thig basis, there are two “clients,” corresponding to the two
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legal capacities or identities.

The matters undpr dlacusslon were of concern to the President In each capacaity as chem
In my opinion, the situation is therefore the same 83 if lawyecs for two diffcrent cSeremis were in
conference about a matter that was of concern to both clicnts In that situation, # 2y opinion the
attomey-¢lient privilegeolis aot lost by either client.

The rocognized fule is set forth in the Restatement of the Law Goveming Lxawyers,
Section 126 (Tent. Draft No. 2, 1989), ss follows:

i two or more clients represented by separate lawyers share a common intererest
in a matter, the Gommunications of each separately represented client...
(1) Are privileged as sgainst a third person...

Inasmuch as the White House hwym and the privately cngaged lawyers were addressing
a matter of common intgrest to the President in both legal capacities, the attorney-czlient privilege
is not waived or last as ggainst third parties.

Geoffrey L. Hazard, Jr.




THE NEW YORK TIMES, THURSDAY, DECEMBER 21, 1995

e

Editorial Notebook
Homesick for

Many Russians, to rephrase
winston Churchill, apparently be-
lieve that Communism is the worst ‘ ’
form of government except for all WOI'kC‘I'S
the other forms.

That seems astonishing, especially to an American
who lived in Moscow in the tast years of the Soviet Union.
After enduring all those endless lines in the Arctic winter
to buy a stunted head of cabbage, after quietly suffering
all the grandiloquent nonsense about Lenin’s ideals and
studying Marxism-Leninism until the mind went numb,
after watching your country sink into an economic and
political stupor, how could someone vote for the Commu-
nist Party?

Millions of Russxans did in Sunday's parliamentary
election, raising the Communist Party from the dead and
making it the most powerful political organization +in
Russia. The resurrection is disturbing, yet at the same
time intriguing.

In one sense, the vote seems to be the political
version of the Stockholm syndrome, the phenomenon
common in hostage cases when terrorized victims begin
to identify with their captors. Russia is still recovering
from more than seven decades of Soviet tyranny, and
many Russians apparently still identify more closely
with the dictators who controlled their lives than with the
democrats who freed them.

But something else seems to be at work Many
Russians, particularly the elderly and those still living in
rural areas, appear genuinely nostalgic for the security
blanket that came with Communism. For all the terrible
pain it inflicted, and the millions of lives it destroyed,
Soviet Communism provided a crude safety net that
gave citizens the illusion that the Communist Party was
looking after their interests. The development of.a free
market has ripped away the net.

The Communist system was suffocating, patromz-
ing and calculated to keep the country obedient. Some
Russians recognized it.as a narcotic, and fought to

Russians Miss Their

Communism

overcome it. The internal security
forces were always there to silence
them. Most Russians chose not to
take that risk, or ceased to care
what the purpose of the system was
as long as bread was cheap, jobs were plentiful, educa-
tion was universal, health care was free and vacations
were subsidized. The bread was excellent, but many
people now seem to have forgotten that lots of the jobs
were pointless, education was politically contaminated,
health care was atrocious and Soviet vacations were
Spartan.

The whole enterprise was ideologically dressed up’
as a workers’ paradise. Though some Russians were
true believers, most were smart encugh tc see through
the pseudo-science. But the system still enveloped them.

Now that people have had a taste of unemployment,
inflation, crime and other problems that have come with
democracy, it is shrewd politics for the new Communists
10 suggest that the old days were actually pretty good.
The party, at least for now, has distanced itself from the

Paradise’

- most brazen practices of the past, including one-party

politics, censorship and repression of dissent.

The reporting and the polling data from Russia show
the Communists gained from discontent about an uneven
economy and upheaval in Russian life. Voters in Mos-
cow, St. Petersburg and some other urban centers —
where the benefits of reform have materialized most
quickly — voted for reform candidates. Nearly every-
where else, Communists and nationalists did well, sing-
ing from essentially the same page of promises about
restoring order and economic stability, shorthand for the
Communist safety net.

Reform in Russia is far from dead, but it has run
into a formidable obstacle — the past. Tc prevail in the
months and years ahead, the reformers will have to
convince miltions of their countrymen that the uncer-
tainty of freedom is preferable to the security of Com-
munism, as deadening as it was. PHILIF TAUBMAN

" Clinton Has a R1ght to Privacy

By Stephen Gillers -

ill Clinton may be the

only C.E.O. in America
" who can't talk with his
lawyers in private. His
effort to claim lawyer-

Lawyers meet.
They take notes.

he mltially demanded that, in ex-
change for the notes, Congress and
the independent counsel on White-
. water, Kenneth W. Starr, agree that
the files were privileged. Republicans
on the Senate Whitewater committee
were properly offended. Such a con-
cession could be used against Con-

client privilege for a
'1993 meeting between his personal
lawyers and White House counse!
about the Whitewater mvestlgatlon
has provoked speculation that he is
- hidihg something. Worse, this effort
is being compared to President Rich-
ard Nixon's attempt to conceal the
Watergate tapes. Yesterday, the Sen-
ate voted to take Mr. Clinton to court.

Unlike executive privilege, which
President 'Nixon invented in his
failed effort to hide Watergate
crimes, the lawyer-client privilege
dates back to Elizabeth I and was
part of American law at independ-
ence. The privilege, which makes it
gafe to confide in lawyers, is no tech-
nicality.

So why is the President being Nix-
on-baited for wanting the same

rights as the rest of us? Partly be-,

cause some in Congress reject his
claim, partly because he initially
claimed too much and partly be-
.cause of uncertainty in the law. As a
result, we are headed for a constitu-
tional showdown that is unnecessary
and unwise, and still avoidable.®

Stephen Gillers is a professor at New
York University School of Law.

The root of the impasse is Mr.
Clinton's need for two sets of:law-
yers. Private lawyers represent the
Clintons in the ‘investigation of
Whitewater, ‘their 1980’s land deal.
But Whitewater has reached into the
1990’s to include claims of -official
cover-up and ‘misuse of government
information. Those charges require
the advice of White House lawyers.

There are-two things to know
about lawyers. They hold meetings
and take notes. In 1993, both groups
met to clarify responsibilities and
share information. William H. Ken-
nedy 3d, an associate White House

- counsel, took notes, and the Senate

Whitewater committee subpoenaed
them over the President’s claim of
privilege.

After early reluctance, the Presi-
dent is now willing to deliver the notes
and waive any privilege for the White
House lawyers at the meeting. What
his personal lawyers fear, however, is
that doing so may waive the Clintons’
privilege with them. Some in Con-
gress have dismissed this fear, but
the law on such waivers is as cloudy
as the Great Salt Lake. The President
is right to worry.

MF. Clinton made a mistake when

N

gress in later battles. The President
then asked for a promise that delivery
of the notes would not waive his privi-
lege with private counsel.

Mr. Starr and the Senate Commit-
tee accepted this compromise. But
on Tuesday, two powerful House
committee chairmen, Jim Leach of
Iowa and William Clinger of Penn-
sylvania, balked. The issue may now
go to Federal court, where the Presi-
dent, in order to protect his personal
privilege, will be forced to assert the
White House counsel privilege that
he is now prepared to waive.

- In more than 200 years, we have
had the good sense not to ask the
courts to decide whether the Presi-
dent can assert lawyer-client privi-
lege hefore Congress. The law’s am-
biguity over this guestion encour-
ages compromise as the only way to
avoid a court test that neither branch
wants to lose. -

The main obstacle now to compro-

-mise is the baffling objection of Rep*

resentatives Leach and Clinger. As a
result, we are facing a needless con-
stitutional conflict over the confiden-
tiality of notes the President is pre-
pared to give up, because this is the
only way left for the Clintons to se-
cure their right to private counsel. O
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Make é_l-Bud;?;ref Deal Now

As budget talks floundered in Washington yes-
terday, President Clinton angrily blamed the band
of fire-breathing conservative Republican fresh-

men in the House for preventing Speaker Newt

Gingrich from negotiating seriously. The President
was not wrong in his assessment, but he was not
wholly right either. The negotiations are at an
impasse at least as much because Mr. Clinton has
. not shown his own hand on where he wants the
budget to go. With a substantial part of the Govern-
ment still shut down in the week before Christmas,
both sides need to take the process more seriously
and make concessions to get things going.

The budget talks come at an extremely fluid
time on both sides of the aisle. On the Republican
side, the first signs of disagreement are emerging
between Speaker Gingrich and Bob Dole, the Senate
majority leader. After the first budget shutdown of
a few weeks ago, Mr. Dole was not the only one to
recognize that it was the Republicans, not Mr.
Clinton, who got the public’s blame for intransi-
gence. He has made it clear that he did not agree
with keeping the Government shuttered in this
second round. The President slyly went out of his
© way vesterday to drive a wedge into the G.O.P.
camp by praising Mr. Dole for making a good-faith
effort to negotiate, as opposed to Mr. Gingrich.

But on the Democratic side, the divisions are
even deeper. Many liberal Democrats were dis-
mayed when Mr. Clinton boxed himself in last
month by promising to balance the budget accord-
ing to Congressional scorekeeping. They feared that
in order to get a deal, he would scrap key parts of his
agenda, including programs that protect poor chil-
dren. But if Mr. Clinton refuses to move toward the
Republicans, he risks losing the support of dozens of
‘moderate and conservative Democrats. Among
these is a group of lawmakers calling themselves
the Blue Dogs, a parody of the old term ‘‘yellow dog
Democrats,” whose party loyalty was so great that
they would vote for a yellow dog over a Republican.

Right now it is the conservative and moderate

.

Democrats and some moderate Republicans in the
House and Senate who are waiting for Mr. Clinton to
sit at the table and deal.

In face-to-face negotiations with Republican
leaders, Mr. Clinton has been stalling. He effectively
reneged on his promise to show how he would
balance a budget in seven years, using the more
conservative economic assumptions of the Congres-
sional Budget Office. In fact, his plan fell at least
$300 billion short. Tactically, it may have been
shrewd of him to hold back. The public opinion polls

- show that the White House has captured the high

ground politically, with growing numbers of Ameri-
cans viewing the President as resolute in protecting
programs that help children, the poor and the
elderly. But now Mr. Clinton should move. He should
seize on some of the ideas of the centrists and try to
forge a unified Democratic position that modifies
the White House’s original proposals.

Specifically, Mr. Clinton should continue to de-
mand that the Republicans modify their cuts, pre-
serving federally guaranteed Medicaid, food
stamps and nutrition programs. In exchange he
should radically scale back, if not drop, his proposed
middle-class tax cut. The blue dogs favor no tax cut
at all until the budget is balanced, a position that
might give the President some cover if he moves
toward .it. Mr. Clinton would also move the talks
along by signaling a willingness to raise the heavily
subsidized premiums that the elderly pay for Medi-
care. Republican leaders have gone first on this
proposal, and it has won some support among the
moderate Democrats. _

The deal that could emerge from this process is
probably not one that liberals would swallow. Nor is
it one that the cadre of true believers breathing

-down Mr. Gingrich's neck would accept. But with

the right mix of concessions and demands, Mr.
Clinton might be able to break the current impasse,
get a better deal than he could get from endless
delays and preserve a broad set of prmc:ples on -
which he can run for re-election.

Stuffing the P.B.A.’s Stocking

The New York State Legislature is attempting
to send the New York City police union a $5-million-
a-year Christmas present, and put the bill on the
city taxpayers’ tab. Gov. George Pataki, who has
thwarted the lJawmakers' pandering to the Patrol-
men’s Benevolent Association before, will have to
come to the rescue once again. -

The issue this time is a bill requiring the city's
Police Department to promote sergeants and lieu-
tenants assigned to investigative work at certain
bureaus. More than 400 sergeants who have been on
the job for 18 months would get an automatic
promotion to sergeant-supervisor, and a $9,000-a-
yvear raise. An additional 176 lieutenants would
become lieutenant commanders, and get an extra
$7,600. X

The bill was part of a package of legislation
designed by the P.B.A. to bypass the collective-
bargaining process. It is a longstanding tradition in
Albany for public-employee unicns to ask the Legis-
lature for benefits they fail to win at the negotiating

table. While the practice is always outrageous, it is -

worse when the union is as powerful as the P.B.A.

Mr. Pataki vetoed the other bills in the P.B.A.
package. The Senate majority leader, Joseph Bru-
no, never sent the automatic-promotions bill to the
Governor, possibly to save his fellow Republican
_from having to offend the police union once agam

But this week Mr. Bruno sudden!y shipped the
measure to the Governor's desk.

There are many arguments against the bill. It
would give this special benefit only to officers

‘working in two of the Police Department's high-

prestige bureaus — organized crime control and
detectives. Sergeants and lieutenants who labor in
other areas, such as internal affairs, transit or
housing, would be left out in the cold. It removes the

- police commissioner’s present power to award

these promotions for good performance. Most im-
portant, at a time when Albany is preparing to slash
aid to the city, the last thing the Legislature should
be thinking about is mandating a new expense.

The Giuliani administration, which has tied its
fortunes to the success of the Police Department,
has fiercely opposed the P.B.A. bills. In an appalling
display of childishness, city pohce officers staged a
ticketing slowdown this fail in an attempt to ‘‘pun-
ish”” the Mayor for thwarting their pet proposals.

The resurrection of the automatic-promotion
bill is an obvious attempt to save face for the P.B.A.
leadership. Mr. Pataki, who angered the union with
his earlier vetoes, may be tempted to throw the
P.B.A. a sop. But he must stand firm. By vetoing it,
he will send 2 message'that on his watch, the state is
no longer going to be held hostage to the whims of
powerful special interests,
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Decamber 20, 1885

TO :  Honorgble Jim Leach
Attention:
FROM ;  Mort Rasenbers
SUBJECT :  Acceptance of Assertons of Attarney-Client Privilege

By Congressional Committass

Tt in wsll established by congrassional practice that ecoeptance of a claim of
attorney-client privilege before a committes rasts in the sound discretion of that
ecommittee. It cannot bo claimed as a matter of right by a witness, and a
commltiee can deny it simply because it balicves it needo it to accomplish ite
logialative function. In uctual practice, all sommictacs that have denied the
privilege have enguged in a process of weighing considerations of legislative
need, publis policy, and the statutory duty of congressionsl committees to
engage in continuous aversight of the application, administration, 2nd execution
of laws that fall within ita jurisdiction, against any posalble injury to the
witness. Commlttaes, among other factors, have considered whather a court
would hava racognized the clalm in the judicial forum.

The legal basis for Congress’s prerogative in tLis area is formidable and is
substantial, although no court has directly ruled on the iesus. It is based upon
its inherent constitutional prerogative to investigate which has beon long
racogmiged by the Suprema Court as extremely broad and encompassing, and
which is at its poak when the subject is fraud, abuse, or maladministration
within a government department. The attorney-client priviloge ie, on the cther
bund, a judge-made exeeption to the normal prinsiple of full disclosure in the
advereary process which is to be narrewly construed and is confined to the
judisiary forum. The common law privilege has besn deemed subject @ variaty
of excoptions, including communications between a client and attorney for the
purpose of committing a crime or perpstuating a fraud or athar obetruction of
law at some future time, and to a strict standard of waiver. However, it has

been held by at least two federal circults thet disclosures to congressional

committees do not waive claims of privilege elsewhere. Bee, Florida House of
Roprosantatives v. Dept. of Commerce, 881 F.8d 941, 846 (11th Cir. 1902);
Murphy v. Dapt of the Army, 813 F.2d 1151, 1166 (D.C. Cir. 1878).

No Prusident has ever claimed the altorney-client or work produet privilege
before the Congress, Normally, the President assorts axecutive privilege, e

PAGE: @2
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conatitutionally baged claim that would broadly encompass sensitive
comumnunications between him and his closest advisors. In the present
eireumstancen, the President is relying exclusively on the common law privilege
and has exprassly eschawed reliance on his executive privilege. As a
cousequence, it would sppeer thal a congressicnal committee in determining
wheather to ascept the elaim, in additian to aoneidering whether there has bean
a waiver of the privilege or has been vitiated by one of the auceptions to a valid
elaim, may aleo weigh the unique injury to the Office of the Presidant ot to the
President personally that a denial would effact.

The President and his sttarneys have claimed that the November 8 meeting
of sevan attorneys ostemsibly to divide up responsibilities between the
President's private and public interests with respect to the Whitewater matter
is protected by the sttorney-client privilege under the rule that a clent may
communicate with peparate attorneys on matters of commeon legal interest, for
the purpose of preparing a joint legal strategy. Thia has heen called the
"common interest”, or ‘community of intarest” rule. It ia an axception to the
general principle that communications in the presence of, or shared with, third-
parties destvoys the confidentiality of the communications end the privilege
protection that is dapendent on eonfidentislity.

To come within this rule, it is incumbent upan the proponent of the
privilege to explicitly define the nature and scope of the interest (the case law
I8 uncertain whether the interests must be idenfical or only similar) and
specifically the axtent to which any legal interesta ovarlapped with other non-
legnl intorests. The subject of each shared discussion is to be examined by &
court in context. The fact that the client and third party have common general
interests on some matters will not justify sharing of confidenoces on all related
matters.

The November 5 mesting potential raises & number of issues, any one of
which eould vitiate the claim of privilege. These include (1) way Bruce Lindsey
an inappropriate third party to the discussion? (2) Was it appropriate for
William Kennedy to wear & private attorney’s hat while he was employed as
assaciate counsel to the President? (3) Was the meeting primarily devoted to
giving lega! advice on behalf of the Prasident or was it primarily about
develaping a political strategy for him?

The purpose of having separate attorneys cagnot be simply a ruse to utilize
the privilege to pravent disclosure.

W
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Clinton Presidential Records
Counsel's Office

Elena Kagan
OA/Box Number: 8248
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Whitewater [1]
2009-1006-F
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RESTRICTION CODES
Presidential Records Act - [44 U.S.C. 2204(a)] Freedom of Information Act - {5 U.S.C. 552(b)]
P1 National Security Classified Information [(a){1) of the PRA] b(1) National security classified information [(bX1) of the FOLA]
P2 Relating to the appointment to Federal office [(a)}(2) of the PRA] b(Z) Release would disclose internal personnel rules and practices of
P3 Release would violate a Federal statute [(a)3) of the PRA] an agency [(b)(2) of the FOIA]
P4 Release would disclose trade secrets or confidential commercial or b(3) Release would violate a Federal statute [(b)}(3) of the FOIA|
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P5 Release would disclose confidential advice between the President information [(b)(4) of the FOIA]
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EXECUTIVE OFFICE OF THE PRESIDENT
| | LN
{AVE ?€07

13-Dec-1995 12:55pm

TO: Jack M. Quinn ' o T’
TO: Jane C. Sherburne hf{ﬁpﬁMj 5 yﬂdt
TO: Mark D. Fabiani ’{V/' ,¢/*A uwl
FROM: Elena Kagan

Office of the Counsel

A
v/ DMJ'
SUBJECT: press contacts etc. Q> 4

So far, the follow1ng people have agreed to/make themselves avallable for
mment :

Bill Jeffress -- Miller Cassidy | rpome. ] ' CoiG)
Jake Steln -- former independent counsel, now with his own firm W

;3. Ch - le] US House of Reps, now at U of Md Law

School P6/(b)(6)

M. B LipshitZz -- formeY White House counsel to Carter, now with his own firm
P5/(b){6) ‘
Paul Rothstein -- Georgetown Law Scﬁggll:jﬁﬂﬂazq
Arthur Miller -- Harvard Law School P8/(b)(6)
Ahkil Amar -- Yale Law School | BAID)(E) ]

Bill Jeffress is writing an op ed.
Charles Tiefer is writing a piece for the Legal Times.

Ahkil Amar will decide whether he wishes to write an op ed after he reviews our
submissions; I think he probably will

Paul Rothstein, Arthur Miller, and Geoffrey Hazard have agreed to look at
statements we write for them based on my discussions with them (which I have
notes on); presumably, if they’re happy with such statements, we can use them
however we wish to do so. (Hazard is generally sympathetic to us, but does not
want us to glve his name to the press until he sees such a statement.) I
obviously can’t do this and call more people at the same time, so I'd like to
get some sense from Mark and others about priorities.

Others are reviewing our material prior to deciding whether we can use them in
any way.
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THE WHITE HOUSE

WASHINGTON

December 13, 1995

Prof. Geoffrey Hazard

PE/(B)(E) (0187}

Dear Professor Hazard:

I am sending by overnight mail a copy of the submissions of
the White House and of Williams & Connolly to the Special Senate
Committee on Whitewater. I am also sending, as well as faxing, a
summary statement of our position that communications between the
President's public and private counsel are covered by the
attorney-client privilege as to matters of common interest.

We of course hope that you agree with our position on the
applicability of the attorney-client privilege and that you can
help to make clear to the press and public the importance and
appropriate scope of that privilege.

Thank you very much for your consideration and assistance.
Very truly yours,

Aé«azfﬁyau_-

Elena Kagan
Associate Counsel
to the President

Clinton Library Photocopy



Under well-established principles, the notes subpoenaed by
the Special Senate Whitewater Committee fall within the attorney-
client privilege. These notes were taken at a meeting among the
President's private attorneys and his senior White House legal
advisors. These two sets of lawyers represent the President in
two different capacities -- the one, in a personal capacity and
the other in an official capacity. There are many matters,
however, of mutual concern to them both. With respect to such
matters, private and public counsel can communicate without
breaching the privilege: the confidentiality that the privilege
protects embraces communications between the two sets of counsel,
as well as between each set and the President. This conclusion
follows from the usual rule that lawyers of different clients who
share common interests may invoke the privilege as to their
communications. The same is true when the "different clients"”
are the President in his official and his personal capacity.

The only possible argument against this conclusion is a very
brocad one: that governmental attorneys for the President do not
have any attorney-client privilege with respect to other units of
government, including the House and the Senate. But no President
has accepted such an argqument; to the contrary, all have assumed
that their communications with White House attorneys are
protected by a privilege as against other units of government.
The current White House, in its objection to the subpoena, has
made a strong case that this is the correct position. And once
again, assuming this position is correct, it follows as a matter
of routine attorney-client privilege law, that the President's
governmental attorneys may confer with the President's personal
attorneys without breaching any privilege.



