
NL WJC- Kagan 

Counsel- Box 004 - Folder 019 

Amtrak [2] 



S:\ WPSHR \ LEGC~rSL \ XYWRITE \ STJRFTRAN\.A;.\ITRAUTH. 5 

-- - ' ........ ..I 
- - I. 

I """"" -, ' 
./ 

~ .. ~~~ 

[STAFF WORKING DRAFT] 
Jl:LY 19, 1995 

104m CONGRESS S 1ST SESSION ' ______ _ 

• 
To reform the statutes relatmg to Amtrak, to authorize appropriations Cor 

Amtrak., and Cor other purp08~. 

IN THE SEXATE OF THE UNITED STA'fES 

JULY - (legislative day, fMoNTH1 ft), 1995 

Mr. introduced the following bill; which was read twice and 
referred to the Committee on ---------

A BILL .". 
To reform the statines relating to Amtrak, to authorize 

appropriations for Am.~ and for other purposes. 

1 B~ it enacted by th6 Senate aM H(J1I,8e of RepnJsenta-

2 tiws, of th6 United States of America in COflg'r8SS assembled, 

3' SBCTION 1. SBORT TITLE. 

4 ThisAc~ may be cited as the "Amtrak and Local Rail 

5 Revitalization Act of 1995". 

6 SEC. 2. FINDINGS. 

7 , The Congress finds that.......; 

July 111. U~1II5 (10:05 p.m.' 
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1 (1) intercity rail passenger service is an essen-

2 tial component of a national intermodal passenger 

3 transportation system, and the ~ational Railroad 

4 Passenger Corporation (Amtrak) must p!'ovide a 

5 quality transportation product in the form of clean, . 

6 comfortable, and on-time service to achieve its full . 

7 potential; 

8 (2) Amtrak has been forced to significantly cut 

9 back its basic system due to cash shortages, and fur-

10 ther cutback may be required unless Amtrak is able 

11 to reduce its costs and increase ito ~ues; 

12 (3) to ensure Amtrak's long-term viability as a 

13 provider of intercity rail passenger service, all of 

14 Amtrak's stakeholders must participate in efforts to 

IS reduce Amtrak's costs and increase its revenues; , 

,16 (4) additional management flexibility is needed . '., . . 

17 to allow Amtrak t,o operate in a businesslike manner 
-

18 in order to adjust quickly to meet demand and 

19 

20 (5) Amtrak's management and employees are 

21 . dedicated to providing the high.quality service that 

22 Amtrak's customers .deserve but additional. capital 

23 investment is needed to acquire the modern equip-

24 ment and efficient facilities that are essential to sat-

08-18 
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isfy the demand for superior intercity rail passenger 

service: 

(6) adequate lev"ls of capital investment from 

the Federal Government and State governments and 

innovative partnerships with the private sector will 

. enable Amtrak to provide the world class service. 

American rail passengers deserve and. will help re­

duce operating costs in the long tenn; 

(7) Amtrak's management should be held. ac­

countable to ensure that all capital irivestment by 

the Federal Government and Statl" governments is 

used effectively to improve the quality of service and 

the long7term financial health of Amtrak; 

10 

11 

12 

13 

14 

IS 

(8) Amtrak's employees should share equitably 

m the burden of restoring .Amtrak to financial 
~-1-6--heal-~· 

17 (9) Sta~, local governments, and private par-

18 . ties . can and should play an increasingly significant 

19 role in supporting cost-efficient intercity rail pas-

20 senger transportation and in addressing local trans-

2! portation needs and air quality control; 

22 (10) mandatory paymentsret1ecting funds paid· 

23 into the railroad retirement and railroad unemploy-

24 ment systems on Amtrak's behalf in excess of the 

2S funds needed to pay retirement and unemployment 

"~18 
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benefits for Amtrak's employees and their bene­

ficiaries should not be considered a Federal operat­

ing subsidy of Amtrak; 

(11) Federal financial. assistance to cover oper-

5 ating losses incurred by Amtrak should be elimi-

6 nated by the year 2001; 

7 (12) Amtrak and its employees should proceed 

8 quickly with proposals to modify colleetive bargain-

9 ing agreements to make more efficient use of man-

10 power and to realize cost savings which are nee-

11 essary to eliminate Federal financial assistance to 

12 cover its operating losses by the fiscal year following 

.. ,.} 13 the fifth anniversary of the date of enactment of this 

) r-;--1-4 --M,-;t) 

IS 

16 

(13) Amtrak should ensure that new manage­

ment flexibility produces cost sa~ without com-
, -.,. 

17 promising safety. 

18 TITLE-l-PROCUREMENT 
19' RE}'ORMS 
20 SEC. 101. CONTRACTING OUl'. 

21 (a) CONTRACTING OUT REFORM.-Effeetive 180 

22 . days after· the date of enactment of this. Act, section 

23 24312(b) of title 49, United States Code, is amended~ 

24 (1) by striking "(a)(l)" in subsection (a)(l) 

2S and inserting "(a)"; 

"-IS 
July 111. '9M ('0:05p.m.) 
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1 (2) by striking "(2)" In subsection (a)(2) and 

2 inserting "Cb)"; and 

3 (3) by striking subsection (b). 

-1- The amendment made by paragraph (3) is without preju-

5 dice to the power of Amtrak to contract out the p~ovision 

6 of food and beverage services on board Amtrak trains or 

7 to contract out work not resulting in the layoff of Amtrak 

8 employees. 

9 (b) NEGOTIATION OF CONTRACTING OUT RULES.- . 

10 ( 1) IN GENERAL.-Within 5 days after the date 

11 of enactment of this Act, ,Amtrak and its labor orga-

12 ~tions shall meet to resolve the issue of under 

13 what conditions, !f any, Amtrak may contract out 

14 work nonnally performed by an employee in a bar-. 

IS gaining unit cove~ by a contract between Amtrak 

16 and its labor organizations when the contracting out 

17 results in the layoff of employees inule' bargaining 

18 unit. The i~efo~ negotiation under this paragraph 

19 does not include the contracting out of work involv-

20 ing ,food and beverage services provided on Amtrak 

21 trains or the contracting out of work not resulting 

22 ill the layoff of Amtrak employees. 

23 (2) ASSISTED NEGOTIATIONS IF ISSUE UNRE-

24 SOLVED \VITHIN 90 DAYS.-If the parties negotiat-

2S ing under paragraph (1) are unable to resolve the 

08-1S 
July Ig. I. (10:05 p.m.) 
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6 

issue within 90 days after such date of enactment, 

they shall each select a neutral person from the list 

of :\'"ational ~lediation Board arbitrators. The per­

sons selected shall meet and select an arbitrator who 

will assist the parties in their discussions and arbi-

trate the dispute if the parties fail to negotiate a 

resolution of the issue. If the National Mediation 

Board is not informed of the selection of the arbitra­

tor within 120 days after such, date of enactment, 

the National Mediation Board will immediately se­

lect the arbitrator for the issue i!' rtispute. One half 

of the expenses of the neutral persons and the arbi­

trator selected under this paragraph will be borne by 

Amtrak,· and the other half by the labor organiza­

tions jointly. 

ScHEDULED,-If the issue re­

mains unresolved 120 days after such date of enact­

ment, the arbitrator selected. under paragraph (~) 

shall schedule a hearing to be held 150 days after 

such date of enactm~nt and shall meet with the par-

. ties to mediate the issue before the hearing. 

(4) LAsT BEST OFFEBS.-If the issue has not 

been resolved befote the date of the hearing sched­

uled under paragraph (3), each party inwlved in the 

·"-11· 
July 19. I_ (IO~ p.m.) 
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1 negotiation shall submit its last best offer to the ar-

2 bitrator at the time of the hearing. 

3 (5) fi.E.ARD;G PAOCEDT.:-ru:.-At the hearing, 

4 the arbitrator' shall receive the arguments and sup-

S porting evidence for the positions of the parties, as 

6 well as any clarifications of last best offers submit-

7 ted by, the parties. All materials to be reviewed by 

8 the arbitrator shall be presented at the hearing. 

9 (6) AWARD.-

10 (A) IN GENERAL.-Within 170 days after 

11 such date of enactment, the Il-l:itrator will se-

12 leet either of the last best offers a.nd render an 

13 

14 

IS 

16 

17 

, 18 

19 

20 

21 

22 

23 

24 

award resolving the issue. The authority of the 

arbitrator is limited to resolving the issue pre­

sented by the hearing. The award will take ef­

fect on the 180th day after su.ch date of enact­

ment, and, except as provided in SUbparagraph 

(B) shall be. final a.nd binding on all parties. 

(B) CoNTEST OF AWABD.-The United, 

States District Court for the District of Colum­

bia has ezclusive jurisdiction to hear an, action 

contesting an award under subparagraph (A). 

The court may not set aside or' modify such a.n 

award except on- ' 

.-18 
~ 19, I. (10:0511,m.I 
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(i) the grounds that the proceeding or 

the award plainly does not conform to the 

substantive requirements of this section; or 

(ii) grounds set forth in section 9 

Third (c) of the Railway Labor Act (45 

U.S.C. 159 Third (e». 

Except as otherwise provided Ln this section, 

the provisions of section 9 of such Act (45 

U.S.C. 159) govern any contest of an award 

under subparagraph (A) of this section. 

(0) AWJJID SUPERSEDES EXISTING COL-

LECTIvE BARGAINING ARRANGEMENTS.-An 

award under subparagraph (A) supersedes any 

collective bargaining agreement entered into be­

fore the award is made, and any practice in ef­

fect before the award is ma4e, to the extent 
. -.•.. 

that such agreement or practice is -inconsistent 

18 with the award or limits the right to engage in 

-19 . subcontracting under the award. 

20 (7) AMENDMENT OF AWJJID.-The award re-

21 mains in effect until amended by mutual agreement 

22 of the parties. Notices under section 6 of the Rail-

23 way Labor Act to amend the award may not be 

24 served until 30 days before the end of the third year 

2S after the effective· date of the award 

"-IS 
July 19. 1995 (10:05 p.m.' 
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1 (b) ~o PRECEDE~T FOR FREIGHT.-Nothing in this 

2 section shall be a precedent for the resolution of any dis-

3 pute between a freight railroad and aI.y labor organization 

4 representing that railroad's employees. 

5 SEC. 102. CONTRACTING PRACTICES. 

6 (a) BELOW-COST COMPETlTION.~ction 24305(b) 

7 of title 49, United States Code, is amended to read as' 

S follows: 

9 "(b) BELOW-COST ('nV'pETITION.-Amtrak shall not 

10 submit any bid for the perfonnance of services under a 

11 contract for an amoun+:. less than the cost to Amtrak of 

12 perfonning such services, with respect to any activity 

13 other than the provision of intercity rail passenger trans-

14 portation, or mail or ~ress transportation. For purposes 

15. of this subsection, the cost to Amtrak of performing serv-

16 ices sball be determined using generally:.accepted account ... 

17 principles for contracting. This subsection' shaunot apply 

18, for any fiscal year for which Amtrak receives no Federal 

19 operating subsidy.". 

20 (b) THROUGH SERVICE IN CoNJUNCTION WITH 

21 lNTEBcrrY Bus OPEBAT10NS.-Section 24305(a) of title 

2249, United States Code, is amended by adding at the end 

23 the following new paragraph: 

24 "(3}(A) Except as provided in'subsection (d)(2), Am-

25 trak may enter into a. contract with a motor c8.rrier of 

08-1S 
July 19. 1995 (10:05 p.m.) 
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1 passengers for the intercity transportation of passengers 

2 by motor carrier over regular routes only-

3 "(i) if the motor carrier is not a public recipient 

4 of governmental assistance, as such term b defined 

5 in section 10922(d)(I)(F)(i) of this title, other than 

6 a recipient of funds under section 18 of the Federal 

7 Transit Act; 

8 "(ii) for passengers who have had prior move-

9 ment by rail 01' will h2ve subsequent movement by 

10 rail; and 

11 "(iii) if the buses, when ust.': in the provision 

'12 of such transportation, are used exclusively for the 

13 transportation of, passengers described in clause (il). 

14 "(B) Subparagraph (A) shall not apply to transpor-

15 tation funded predominantly by a State or local gove~-

16 ment, or t.o ticket sel1ing agreements.". 
.. ";~-; 

17 (2) Section 243Q5(d) of title 49, United States Code, 

18 is amended by adding at, the end the following new para-

19 graph: 

20 "(3) Congress encourages Amtrak and motor com-

21 mon carriers of passengers to use the authority conferred 

22 in section 11342(a) of this title for the purpose of provid-

23 ing improved service to the public and economy of oper-

24 ation. " . 

"-IS 
July 19. 1l19li (10:05 p.m., 
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1 SEC. 103. RAIL AND MOTOR CARRIER PASSENGER SERVICE. 

2 (a) 1:-.: GE:--'"ERaL.-)l"otwithstanding any other provi-

3 sion of law. Amtrak and IT'f)t.or carriers of passengers are 

4 authorized-

5 (1) to combine or package their respective serv-

6 lees and facilities to the public as a means of in-

7 creasing revenues; and 

8 (2) to coordinate schedules, routes, rates, res-

9 ervations, and ticketing to provide for enhanced 

10 intermodal surface transportation. 

11 (b) REVIEW.-The authority granted by subsection 

12 (a) is subject to the review of the Interstate Commerce 

13 Commission and such authority may be. modified or re-. 

14 voked by the Interstate Commerce CommissiOl1 if in the 

IS public interest. 

16 SEC.ICM. WORLD CLASS SERVICE. 

17 Section 24101(c) of title 49, United St8.tesCode, is 

18 amended by redeSignating paragraphs (10) and (11) as 

19 (12) and (13), respectively, and by inserting after para-

20 graph (9) the following: 

21 "(10) manage capital investment in such a way 

22 as to provide customers with world class service; 

23 1"(11) treat all passengers with respect, cour-

. 24 tesy, and dignityj". 

·"-18 
July 111. 1_ (10:05 p.m.' 
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1 S~C. 105. PASSENGER CHOICE. 

2 Federal employees shall be permitted to choose travel 

3 on Amtrak for official business where total travel cost 

4 from office to office is competitive, on a total trip or time 

5 basis. 

6 SEC. 106. FREEDOM OF INFORMATION ACT. 

7 Section 24301(e) of title 49, United States Code, is 

8 amended by adding at the end thereof the folloWing: "Sec-

9 tion 552 of title 5, United States Code, shall apply to Am-

10 trak in any fiscal year for which Amtrak: receives a Fed-

11 era! operating subsidy. '.' . 

12 TITLE II-OPERATIONAL 
13 REFORMS , 

14 SEC. 201. BASIC SYSTEM. 

IS ,(a) OPERATION OF BASIC SYSTEK.-Amtrak shall 

16 strive to operate as a national rail pas.senger transpor- , 

17 tation system which provides access to ail-"areas of the 

'18 countrY and ties together existing and emergent regional 

19 rail passenger networkS and other intermodal passenger, ' 

20 service. 

21 ,(b) IMPROVING RAIL PASSENGER TRANSPOR-

22 TATlON.-Seetion 24702 of title 49, United States Code, 
, ' 

23 and the item relating thereto in the table of sections of 

24 chapter 247 of such title, are repealed. 

2S (c) DISCONTINUANCE.-Section 24706 of title 49, 

26 United States Code, is amended~ 

.-11 
July 111, 1_ (10:05I1.m.) 
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(1) by striking "90 days" and inserting "180 

daV'S" in subsection (a)(l); 

(2) by striking "a discontim.:ance under section 

24704 or 24707(a) or (b) of this title" in subsection 

(a)( 1) and inserting "discontinuing service over a 

route" . , 

(3) by inserting "or assume" after "agree to 

share" in subsection (a)(1); and 

(4) by striking "section 24704 or 24707(a) or 

(b) of this title" in subsections (a)(2) and (b)(1) and 

11 inserting "paragraph (1)". 

12 (d) COST AND PERFoRMANCE RoEvlEw.-Section 

13 24707 of title 49, United States Code, and the item relat-

14 ing thereto in the table of sections of chapter 247 of such 

15 title, are repealed. 

16 (e) SPECIAL CoMMUTER TRANSPORTATION.-Section 

17 24708 of title 49, United States Code, and the item relat-

18 ing thereto in. the table of sections of chapter 247 ot such 

19 title, are repealed. 

20 (f) CoNFORMING AKENDMENT.-Section 

21 24312(a)(1) of title 49,. United States Code, is amended 

22 by striking 't, 24701(a),". 

"~I8 
July 19. 1995 (10:05 p.m., 
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1 SEC. 202. MAIL. EXPRESS. AND AurO·FERRY 'I'RANSPOR· 

TATION. 

3 (a) REpE.ll..-Section 24306 of title 49, United 

4 States Code, and the item relating thereto in the table of 

5 sections of chapter 243 of such title, are repealed. 

6 ' (b) CONFORMING AMENDMENT.-Section ~4301 of 

7 title 49, United States Code, is amended by adding at the 

8 end the following new subsection: 

9 "(0) NONAPPLICATION OF CERTAIN OTHER LAwS.-

10 State and local laws and regulations that impair the provi-

11 sion of mail, express, and auto-ferry ~rtation do not 

12 apply to Amtrak or a rail carrier providing mail, express, 

13 or auto-ferry transportation.". 

14 SEC. 2OS. ROlJTE AND SERVICE CBlI'BBIA. 

IS Section 24703 of title 49, United States Code, and 

16 the item relating thereto in the table of sections of chapter 

17 247 of such title, are repealed. ';, •.. 

18 SEC. 20L ADDmOlUL QUALlFYJNG BOtlTBS. 

19 Section 24705 of title 49,United States Code, and 

'20 the item relating thereto in the table of sectionS of chapter 

21 247 of such title, are repealed. 

22 SEC. 20L TBANSPORTA'nON REQlJES'iED BY STATES, AU· 

23 TBORll'IES. AND OiBER PERSONS. 

24 (a) REpEAL.--Section 24704 of title 49, United 

2S States Code, and the item relating thereto in the table of 

26 sections of chapter 247 of suCh title, are repealed. 

08-IS 
July 19, I. (10:05 p.m., 
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1 (b) ExrSTI~G AGREEME~TS.-Amtrak shall not, 

2 after the date of the enactment of this Act, be required 

3 .to provide transportation ':ernces pursuant to an agree-

. 4 mem entered into before such date of enactment under 

5 the section repealed by subsection (a) of this section. 

6 (c) STATE, REGIONAL, AND LOCAL COOPERATION.-

7 Section 24101(c)(2) of title 49, United States Code, is 

8 amended by inserting ", separately or in combination," 

9 after "and the private sector". 

10 (d) CONFORMING AKENDMENT.--Section 
, 

11 24312(a)(l) of title 49, United States ~ode, is amended 

12, by striking "or 24704(b)(2)". 

13 SEC. 201. AMTRAK COMMUTER. 

14 (a) REPEAL OF CHAPTER 245.-Chapter 245 of title 

15 49, United States Code, and the item relating thereto in 

16 the table of chapters of subtitle V of 'sUch title, are re-

17 pealed. 
o -,'0.-

18 (b) CONFORMiNG AMENDMENT. Section 24301(0 of 

19 title 49, United States Code, is amended to. read as fol-

20 lows: 

21 U(f) TAX ExEMPTION FOR CERTAIN COMMUTER Au-

22 . THORITIES.-A commuter authority that was eligible to 

23 make a contract with Amtrak Commuter to provide com-

24 muter rail passenger transportation but which decided to 

25 provide its own rail passenger transportation beginning 

"-18 
July 19. I. (10:05 p.m.' 
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1 January 1. 1983. is exempt, eff~tive October 1, 1981, 

2 from paying a tax or fee to the same extent Amtrak is 

3 exempt. ". 

4 (c) TRACKAGE RIGHTS ~OT AFFECTED.-Subsection 

5 (a) of this section shall not affect any trackage rights held 

6 by Amtrak or the Consolidated Rail Corporation . 

. 7 SEC. 207. COMMUl'ER COST SHARING ON THE NORTHEAST 

8 CORRIDOR. 

9 (a) DETERMINATION OF COMPENSATION.-(1) Sec-

10 tion 24904(c)(2) of title 49, United States Code, is 

11 amended-

12 . (A) by striking "between intercity rail pas-

13 senger and r~ freight transportation" and inserting 

14 "among intercity rail passenger, commuter rail pas-

IS senger, and rail freight tnLnsportation"j and 

16 (B) by inserting ~'commuter rail carrier or" 

17 after "Conunission shall assign to a" .. '" 

18 (2) The ame~Ciments made by paragraph (1) of this 

19 subsection shall take effect 2 years after the date of the 

20 enactment of this .Act. 

21 . (b) PaIvATlZATION.-Section 24101(d) of title 49, 

22 United States Code, is amended to read as follows: 

23 "(d) MnmnzING . GoVERNMENT SUBSIDIES.-To 

24 carry out this part, .Amtrak is encouraged. to make agree-

2S ments with the priv~te sector and undertake inltiatives 

'08-18 
July III, 1I11III (10:05".111., 
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1 that are consistent with good business judgment, that 

2 produce income to minimize Government subsidies, and 

3 that promote the potential privatization of Amtrak's oper-

4 ations."'. 

5 SEC. 208. ACCESS TO RECORDS AND ACCOUNTS. 

6 Section 24315 of title 49, United States "Code, IS 

7 amended by adding at the end the following new sub­

S section: 

9 "(h) ACCESS TO RECORDS AND Al:COUNTS.-A State 

10 shall have access to Amtrak's records, accOunts, and other 

11 necessary documents used to determme the amount of any 

12 payment to Amtrak required of the. State.". 

13 TITLE ill-EMPLOYEE 
14 PROTECTION REFORMS 
15 SEC. 301. SERVICE DISCONTINUANCE. 

16 . (a) REpEAL.-'-Section 24706(c) of title 49,' United 

. .. 17 States Code, is amended to read as follows: . "". 

18 "(c) EMPLOYEE PRoTECTION.-Notwithstanding any 

19 arrangement in effect before the enactment of. the Amtrak 

.20 and Local Rail Revitalization Act of 1995-

21 "(1) an employee of Amtrak shall be entitled to 

22 protective benefits only if deprived of ~mploymelit as 

23 a result of a discontinuance of intercity rail' pas-

24 senger service or other transaction creating an enti-

2S tlement to such benefits; . 

08-1S 
July 18. 1_ (10:05 p.m.' 
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1 "(2) the total amount of protective payments 

2 shall not exceed 6 months' pay; and 

3 "(3) fringe benefits shall not be continued in 

4 excess of 6 months or the minimum period estab-

5 lished by other Federal law for such benefits, which-

6 ever is longer.". 

7 (b) Im'ERCITY PASSENGER SERVICE EMPLOYEES.-. 

8 Section 1165(a) of the Northeast Rail Service Act of 1981 

. 9 (45 U.S.C. 1113(a» is amended-

10 ( 1) by inserting "( 1)" before "After J anuaiy 1, 

11 1983"· , 

12 (2) by striking "Amtrak, Amtrak Commuter, 

13 and Conrail" and inserting "Amtrak and Conrail"; 

14 _ (3) by striking "Such agreement shall ensure" 

1~ and all that follows through "submitted to binding 

16 arbitration."; and 

17 (4) by adding at the end the-fGllowing new . 

18 paragraph: --

19 "(2) Notwithstanding any other provision of law, 

20 agreement, or arrangement, with respect to employees in 

21 any class or craft' in train or engine service, Conrail shall 

22 have the right to furlough one such employee for each em-

. 23 ployee in train or engine serVice who moves from Amtrak 

24 to Conrail in excess of the cumulative number of such em­

~ ployees who move fro1!l Conrail to Amtrak. Conrail shall 

08-1S 
July Ie. ' •. (10:05 p.m., 
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1 nQt be obligated to till any position governed by an agree-

2 ment concerning crew consist, attrition arrangements, re-

3 ~el"Ve boards. or reserve en",ille service positions, where an 

4 increase in positions is the result of the return of an Am-

5 trak employee pursuant to an agreement entered into 

6 under paragraph (1). Conrail's collective bargaining agree-

7 ments with organizations representing its train and engine 

8 service employees shall be deemed to have been amended 
I 

9 to conform to this paragraph. Any dispute or controversy 

10 with respect to the interpretation, application, or enforce-

11· ment of this paragraph which has not ~ .. resolved within 

12 90 days after the date of the enactment of this paragraph 

13 may be submitted by either party to an adjustment board 

14 for a final and binding decision under section 3 of the 

1S Railway Labor Act.", 

16 (f) TECHNICALAMENDMENT.-Seetion 11347 of title 

,17 49, United States Code, is 1JJlended by striking'.'sections 

18 24307(e), 24312, imd" and inserting "section". 

19 TITLE IV-USE OF RAILROAD 
20 FACILITIES 
21 SEC. 401. LlABILrrY LIMITATION. 

22 (a) AblENDMENT.-Chapter 281 of title 49, United 

23 States Code, is amended by adding at the end the follow-

24 ing new section: 

08-11 
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1 "§ 28103. Limitations on rail passenger transpor-

2 tation liability 

3 "(a) LnnTATIO:-';S.-

4 "(1) ~otwithstanding any other statutory or 

5 common law or public policy, or the nature of the 

6 conduct giving rise to damages or liability, contract 

7 between Amtrak and its passengers regarding claims 

8 for personal injury, death, or damage to property 

9 arising from or in connection with the provision of 

10 rail passenger transportation, or from or in connec-

11 tion with any operations over or use of right-of-way 

12 or facilities owned, leased, or maintained by Amtrak, 

13 or from or in connection with any rail passenger 

14 transportation· operations over or. rail passenger 

15 transportation use of . right-of-way or facilities 

16 owned, leased, or maintained by any high-speed rail-

17 

18 

19 

20 

road authority ar operator, any commuter authority 

or operatOr, -or any rail carrier shall be enforceable 

if-

"(A) punitive or ezemplary damages, 

21 where permitted, are not limited. to less than 2 

22 times compensatory damages awarded to 'any 

23 . claimant by any State or Federal court or ad-

24 'ministrative agency, or in any arbitration pro-

2S ceeding, or in any other forum or $250,000, 

26 . whichever is greater; 

·"-11 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1S 

16 

i7 

18 

19 

20 

21 

22 

23 

24 

2S 

21 

"(B) passengers are provided adequate no­

tice of any such contractual limitation or waiver 

or choice of forum; and 

"(C) passengers are given an opportunity 

to purchase supplemental insurance coverage 

when a ticket is purchased or at point of depar­

ture. 

"(2) For purposes of this subsection, the term 

'claim' means a clAim made directly or indirectly-

"(A) against Amtrak, any high-speed rail-

road authority or operator, any commuter au­

thority or operator, or any rail carrier including 

the .AJukan Railroad or private rail cars; or 

"(B) against an ~ate engaged in rail­

road operations, offiCer, employee, or agent of, 

Amtrak, any high-speed railroad authority or 

operator, any commuter authority""·or operator, 

or any rail carrier. 

"(3) Notwithstanding paragraph (l)(A), if, any 

case in which death was caused, the law of the place 

. where the act or omission complained of occurred 

provides, or has been construed to provide, for dam­

ages only punitive in nature, a claimant may recover 

in a claim limited by this subsection for actual or 
• 

compensatory damages measured by the pecuniary 

·"-IB 
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1 lflJunes. resulting from such death, to the persons 

2 for whose benefit the action was brought, subject to 

3 the provisions of paragraph (1)(B). 

4 "(b) EFFECT ON OTHER LAws.-This section shall 

5 not affect t.he damages that may be recovered under the 

6 Act of .April 27, 1908 (45 U.S.C. 51 et seq.; popularly 

7 known as the 'Federal Employers' Liability Act') or under 

8 any workers comPensation act.". 

9 (b) CONFORMING AMENDMENT.-The table of sec-

10 tions of chapter 281 of title 49~ United States Code, is 

11 amended by adding at· the end the follr-.... ng new item: 

"28103. Limitatiou 011 rail paIIeIICW' trauportaI;ioa liIhility.". 

12 TITLE V-FINANCIAL REFORMS 
13 SEC. SOl. AHrBAE FINANCIAL GOALS. 

14 Section 24101(d} of title 49, United States Code, is 

IS amended by adding at the end thereof the following: "Am-

16 trait shall prepare a financial plan to operate within the 

. 17 funding levels authorized by section 24104 'of this chapter, 

18 including budgetary goals for fiscal :;ears 1995' through , 

19 1997. Commencing no later than the fiscal year following 

20 the, fifth anniversary of the enactment of the Amtrak and 

21 Local Rail &vitalization Act of 1995, Amtrak shall oper-

22 ate without the need for any Federal operating' grant 

23 fundS appropriated for its benefit. The plan shall include 

24 internal reforms to muimize cost savings through over-

2S head reduction and productiVity improvement, steps to 

08-1S 
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1 maxmuze revenue. implementation of a commercially 

2 rationalized national route system, and achievement 

3 through negotiation of substantial reductions in costs di-

4 rectly relating to health and welfare plans, train and en-

5 gine crew size requirements, and mechanical workforce in-

6 efficiencies. Each year before· the fifth anniversary of the 

7 date of enactment of the .Amtrak and Local Rail Revital-

8 ization Act of 1995, the .Amtrak Reform Council shall sub-

9 mit to the Congress a progress report outlining the likeli-

10 hood t~t Amtrak will not require Federal operating 

11 grants after that anniversary. ". 

12 SEC. 502. AJ4'l'RAK SUNSET TBIGGEB. 

13 Section 24104 of title 49, United States Code, IS 

14 amended by adding at the end thereof the following: 

IS "(g) SUNSET TluOOER.- . 

16 "(1) Following the third ~ of the en-

17 actment of the .Amtrak and Local Rail Revitalization 

18 Act of 1995, the Amtrak Reform Council shall re-

19. view the progress Amtrak has made under its p1&n 

20 to achieve the financial goals specitied in section 

21 24101(d}, and determine on the biais of perform-

22 anee under the plan the likelihood that Amtrak will 

23 not require Federal operating grant funds appro-

24 priated for itsbenetit after fifth anniversary of the 

2S enactment of that· Act. The Amtrak Reform Council 

.-11 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

24 

will submit a report on its findings and detennina­

tions to the Congress 90 days after the third anni­

versary of the enactment of that· Act. A.uthorizations 

for appropriations made by this section for fiscal 

years beginning after the submission of the report to 

the Congress pursuant to this subsection are condi­

tioned on ~trak achieving the targets in its plan 

and findings that Amtrak will not require Federal 

operating grant fundS to be appropriated for its ben­

efit in fiscal years following the fifth anniversary of 

the enactment of that Act. 

"( ) In determining whether Amtra,k has met 

the targets in its plans and the likelihood that.it will 

14 not require a Federal operating subsidy for fiscal 

IS years beginnjng after the fifth anniversary of the 

16 date of enactment of the Amtrak and Local Rail Re-

17 vitalization Act of 1995, the Amtrak &form Council 

18 shall take into 8.ccount Acts of God, national emer-

19 gencies, and other events beyond the reasonable con-

20 trol of Amtrak. 

22 

23 

24 

2S 

July 111, 1_ (10:0511.m.1 

"() If the Amtrak Reform CoUncil finds 

that-. 

"(A) Amtrak has met the financial goals 

anticipated for it at the end of 3 years, ta~ki_n-=g:.-__ .... ~ 1-
into account the factors in pafagraph (~en 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

25 

the Secretary and Amtrak shall implement the 

Amtrak plan developed under section 

601(b)(6)(A) of the Amtrak and Local Rail Re-

vitalization _-\.ct of 1995 providing the continued 

operation of Amtrak unless the Congress dis­

approves the plan within 45 days after it is sub­

mitted to the Congress; or 

"(B) Amtrak has failed to meet the finan-

cial goals anti(';nllted for it at the end of 3 

years, taking into account the. factors in para­

graph (3), then the Secretary and Amtrak shall 

implement the Amtrak sunset plan developed 

under section 601(b)(6)(B) of that Act provid­

ing for the complete liquidation of Amtrak. 

7- 13 _--1'3'""----"("(5) The annual report of the Amtrak Reform 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

July IQ. I. (IO~ p.m.) 

Council shall include an assessmeli~ of progress on 
, -'." 

the resolution or status of productivity· issues, in-

U(A). train and engine manning require,; 

ments; 

U(B) utilization of employees in the me­

chanical· operations; 

"(e) health and welfare benefits and plan 

design; 

"(D) management efficiency improvement; 

08-1S 
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1 

2 

3 

4 

5 

6 

7 

8 

"(E) property utilization and management; 

"(F) revenue enhancement and ndership; 

"(G) Amtrak's operation as a national pas-

senger rail system which provides acce3S to all 

areas of the country and ties together existing 

and emerging regional rail passenger networks 

and other intennodal passenger service; 

"(H) technology utilization; and 

. 9 "(I) p!'Ocurement reforms.". 

10 SEC. 503. DISBUB.SEMENT OF FEDERAL FUNDS; GBANT BE-

11 LEASE DATE. 

12 Section 24104(d) of title 49, United States Code, is 

13 amended to read as follows: 

14 "(d) ADMINISTlU.TION OF APPBoPBlATION8.-Funds 

IS appropriated wrswmt to this Section shall be provided to 

16 Amtrak upon appropriation when requested by Amtrak·. 

17 Notwithstanding any agreement to the oontraiy, funds 

18 that have been appropriated to the Secretary for use· in 

19 implementing the Northeast· Corridor Improvement 

20 Project prior to September 30, 1995, shall be made imme-

21 diately available to Amtrak for use in undertaking the im-

22 provements authorized by chapter 249 of this title.". 

·08-18 
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1 SEC. 504. TRANSFER OF EXCESS RAILROAD TAXES. 

2 Section 24301 of title 49, united States Code, as 

3 amended by section 504, is amended by adding at the end· 

4 thereof the following new subsection: 

5 "(q) TAX RELIEF.-

6 "(1) IN GENERAL.-N'otwithstanding any other 

7 provision of law, Amtrak shall, effective October 1, 

8 1995, be· relieved from any liability or obligation to 

9 pay-

10 "(A) tax liabilities under section 3221 of 

11 the Internal·· Revenue Code of 1986 that are 

12 more than the amount .needed for benefits for 

13 individuals who retire. from Amtrak and for 

14 their beneficiaries; 

IS "(B) obligations of Amtrak under section 

16 8(a) of the Railroad Unemployment InSurance 

17 Act (45 U.S.C. 358(a» that are mote than obli-

·18 . gations Of Amtrak calculated on an ezperience-

19 related basis; and 

20 "(C) obligations of Amtrak due under sec-

21 tion 3321 of the Internal Revenue Code of 

22 1986. 

23 "(2) ScOPE.~ 

24 "(A) EMPLOYEE CLASSIFlCATION.-In de-

2S termining Amtrak's liabilities or obligations 

26 under this paragraph, workerS not on Amtrak's 

"-IS 
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1 employee roster shall not be classified as Am-

2 trak's employees.' 

3 "(B) ~O REDUCTIO~ OF BENEFIT.-~oth-

4 ing in this paragraph shall be construed as a 

5 basis for reducing any benefit payable to any 

6 railroad employee, retiree, or beneficiary. 

7 "(C) RESIDUAL LIABILITY.-Amtrak re-

g mains liable for any obligations not paid under 

9 paragraph 3. 

10 "(3) AUTHORIZATION OF APPROPRIATIONS.-

11 There are authorized to be appropriated to the Sec-

12 retary amounts equal to the tax liabilities or obliga-

13 tions from which Amtrak has been relieved here-

14 under. Appropriations to the Secretary which have 

IS been authorized by this subsection shall paid in the 

16 same manner as tax liabilities or obligations from 

17 whiCh Amtrak has not been relieved. 'In no event 

18 shall the' Secfel.arY s payments to the Railroad Trust 

19 Fund be less than that which would have been re-. 

20 quired to be paid by Amtrak before enactment of the 

21 Amtrak and' Local Rail Revitalization Act of 1995. 

22 Amounts appropriated under thiS subsection shall 

23 not be considered a United States Govemment sub:-

24 sidy of Amtrak but rather a subsidy of the railroad 

~ retirement system as a whole.". 

"-18 
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1 SEC. 505. REPORTS AND AUDITS. 

2 Section ~4315 of title 49, L'nited States Code, IS 

3 arnended-

4 (1) by striking subsections (a) and (c); 

5 (2) by redesignating subsections (b), (d), (e), 

6 (f), and (g) as subsections (a), (b), (c), (d), and (e), 

7 respectively; and 

8 (3) in subsection (d), as so redesignated by 

9 paragraph (2) of this section,' uy striking "(d) or 

10 (e)" and inserting "(b) or (c)". 

11 SEC. 508. OFFICERS' PAY. 

12 Section 24303(b) of title 49, United 'States Code, is 

13 amended by adding at the end the following: "The preced-

14 ing sentence shall not apply for any fiscal year for which 

IS no Federal operating assistance is provided to Amtrak.". 

16 SEC. 50'7. EXEMPI'ION FROM TAXES. 

17 Section 24301(1)(1) of title 49, United States Code, 

18 is amended- -- ' 

19 (1) by inserting", and any passenger or other 

'20 customer of Amtrak or such subsidiary," after "sub-

21 sidiary of Amtrak"; 

22 ' (2) by striking "or fee imposed" and all that 

23 follows through "levied on it" and inserting ", fee, 

24 head charge, or other charge, imposed or 'levied by 

2S a State, political subdivision, or local taxing author-

26 ity, directly or indirectly on Amtrak, a rail carrier 

.-11 
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1 subsidiary of Amtrak, or· on persons traveling in 

2 intercity rail passenger transportation or on mail or 

3 express transportation provided by Amtrak or such 

4 a subsidiary, or on the carriage of such persons, 

5 mail, or express, or on the sale of any such transpor-

6 tation, or on the gross receipts derived therefrom"; 

7 and 

8 (3)' by striking the last sentence and inserting 

9 the following: "Amtn,k is not exempt from a tax or 

10 fee it was required to pay as of September 10, 1982, 

11 if that tax or fee was assess:-.J before April 1, 

12 1995.". 

13 TITLE VI-MISCELLANEOUS 
14 SEC. 801. AMTBAK BEFORM COUNCIL 

IS (a) ESTABLISBMENT.-There is established an inde-

16 pendent commission ~ be known as the· Amtrak Reform 

17 Council: 

18 (b) DUTIES. -~e Council shall-

19 

20 

21 

22 

23 

Z4 

(1) eValuate Amtrak's performance and report 

thereon annually to the Congress; , 

(2) prepare'an analysis and critique of Am-

trak's business plan; 

. (3) suggest strategies for further coSt cOntain­

ment and productivity. improvements, including 

"-18 
July 18. 1_ (10:015 p.m.) 



S; \ WPSHR \ LEGCNSL \XYWRITE \ SURFl'RAN\ AM'T'RAUTH. 5 

31 

1 strategies with the potential for further reduction in 

2 Federal operating subsidies; 

3 (4) consider the merits, costs, and service impli-

4 cations of the partial or complete privatization of 

5 Amtrak's operations; 

6 (5) recommend appropriate methods for adop-

7 tion of uniform cost and accounting procedures 

8 throughout the Amtrak system, based on generally 

9 accepted accounting principles; and 

10 (6) either-

11 (A) develop, and submit 100 the Congress, 

12 an action plan for Amtrak, to take effect not 

13 later than the fiscal year beginning after the 

14 fifth anniversary of the date of enactment of 

IS this Act in the event that the Amtrak sunset is 

16 not triggel-ed under section ~4104(g) of title 

17 

18 

19 

20 

21 

22 

23 

July 19, 19911 (10;OS p.lII.) 

49, United States Code; or 
-....:.---------~ 

(B)- develop an action plan for 

liquidation of Amtrak no later than the fifth 

anniversary oithe date of enactment of this Act 

in the event Amtrak sunset is triggered under 

section 24104(g) of title 49, United States 

Code. 

08-1S 
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1 (c) ME:.tBERSHIP.-(l)(A) The Council shall consist 

2 of 8 members. appointed by the President, by and with 

3 the advise and consent of the Senate. 

4 (B) The President shall transInit to the Senate the 

5 nominations for appointment to the Commission within 90 

6 days after the date of enactment of this Act. 

7 (C) Members shall serve for tenns of 5 years. 

8 (2) Appointments under paragraph (1) shall be made 

9 from among individuals who-

10 (A) have technical qualification,professional 

11 standing, and demonstrated expertise in the fields of 

12 transportation, rail labor, and corporate manage-

13 ment; and 

14 . (B) are not employees of Amtrak, employees of 

IS the United States, or representatives of rail labor or 

16 rail management. .. 

17 @n Selec~g individuals for nozruna:tions for ap-

18 point to the· CounCil, the President sball consult with-

19 (A) the Speaker of the House of Representa-

20 tives concerning the appointment of 2 members; 

21 (B) the majority leader of the Senate concern-

22 . ing the appointment of2 members; 

23 (C) the minority leader of the House of Rep-

24 resentatives concerning the appointment of 1 mem-

2S ber; and 

08-11 
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1 (D) the minority leader of the Senate concern-

2 ing the appointment of 1 member. 

3 (4) .\t the time the President nominates individuals 

4 for appointment to the Council, the President shall des-

5 ignate one such individual as Chainnan. The Chainnan 

6 shall serve as chainnan until the confirmation of his sue-

7 cessor. 

8 (5) If a vacancy occurs other. than by the expiration 

9 of a term, the individual :;':'t)inted to till the vacancy shall 

10 serve only for the unexpired portion of the term for which 

11 that individual's predecessor was appointed. 

12 (d) MEETINGs.-

13 (1) Each meeting of the Council, other than 

14 meetings in which proprietary information is to be 

IS discussed, shall be open to the public. 

16 (2) All p~jngs, information,~d delibera-

11 tions of the Council shall be open, upon request, to 
. --

18 the Chainnan and the ranking minority party mem-

19 her of the Subcommittee on Surface Transportation 

20 of the Committee on Commerce, Science, and Trans-

21 portation of the Senate or such other members of 

22 the. subCommittee designated by the chairman or 

23 ranking minority party member. 

24 (e) TRAVEL EXPENSES.-Each member of the Coun-

2S eil shall serve .without" pay, but shall receive travel ex-

oS-IS 
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1 p~nses. including per diem in lieu of subsistence, in ac-

2 cordance with sections 5i02 and 5i03 of title 5, United 

3 .States Code. 

4 (f) AD:'trD."'ISTRATIVE SUPPoRT.-The Secretary of 

5 Transportation shall provide to the Council such adminis-

6 trative support as the Council requires to carry out this 

7 section. 

8 (g) ACCESS TO INFORMATION.-Amtrak shall make 

9 available to the Council all information the Council re­

lO quires to carry out this section. The Council shall establish 

11 appropriate procedures to ensure again:. the public disclo-

12 sure of any information obtained under this subsection 

13 which is a trade secret or commercial or financial infonna-

14 tion that is privileged or confidential. 

1~ (h) REPoRTS.-(l) Within 180. days after the date 

16 of the enactment of this .Act, the Council shall tr8nsmit 

17 to the Amtrak boUd of directors and the COIigress an in-

18 terim report on ii:3-tindings and recommendations. 

19 (2) Within 1 year after the date of the enactment 

20 

21 .board of directors and the Congress a final report on its 

22 .. findings and recommendations. 

23 (i) STATus.-The Council shall not be subject to the 

24 Federal Advisory Committee .Act (5 U.S.C. App.) or sec-

. 08-11 
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1 tiEln 552 of title 5, l:nited States Code (commonly referred 

2 to as the Freedom of Information Act). 

3 SEC. 602. PRINCIPAL OFFICE AND PLACE OF BUSINESS. 

4 Section 24301 of title 49, United States Code, IS 

5 amended-

6 (1) by striking the first sentence of subsection 

7 (b); 

8 (2) by striking "District of Columbia" in sub- . 

9 

10 

11 

12 . 

13 

14 

15 

16 

. 17 

18 

. section (b) and inserting "State in which its prin­

cipal office and place of business is located"; 

(3) by adding at the end of su:'.:;ection (b) the 

following: "For purposes of this subsection, the tenn 

'State' includes the District of Columbia. Notwith­

standing section 3 of the District of Columbia Busi-
., 

ness Corporation Act, Amtrak may, at ita election, 

continue to be organized under the provisions of that 

Act."; and 

(4) by strlkmg "the District of Columbia Busi-

·19 ness Corporation .Act" in subsection (e). and insert-

20 ing "the corporate law of the State in which it is in-

21 oorporated". 

22 SEC. 801. STATt1S AND APPUCABLE LAW&. 

23 Section 24301 of title 49, United States Code, is 

. 24 amended-

"-IS 
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1 (1) in subsection (a)(1), by striking "rail car-

2 rier under section 10102" and inserting "railroad 

3 carrier under section 20102(2) and chapters 261 

4 and 281"; and 

5 (2) by amending subsection (c) to read as fol-

6 lows: 

7 "(c) ApPLICATION OF SUBTITLE IV.~ubtitle IV of 

8 this title shall not· apply to Amtrak, except for sections 

9 11303, 11342(a), 11504(a) and (d), and 11707. Notwith-

10 standing the preceding sentencp., Amtrak shall continue to 

11 be considered an· employer under the Railroad Retirement 

12 Act of 1974, the Railroad Unemployment Insurance Act, 

13 and the Railroad Retirement Tax Act.". 

14 SEC. SCM. WASTE DISPOSAL. 

IS Section 24301(m)(1)(A) of title 49, United States , 

16 Code, is amended by striking "1996" and inserting 

17 "2001". 
.• "·V· 

·18 SEC. 801. ASSISTANcE FOR UPGRADING FACILlTJES. 

19 Section 24310 of title 49, United States Code, and 

20 the item relating thereto in the table of sections of chapter 

21 243. of such title, are repealed. 

22 . SEC. 808.1WL SAFETY SYSTEM PROGRAM. 

23 Section 24313 of title 49, United States Code, and 

24 the item relating thereto in the table of sections of chapter 

2S 243 of such title, are repealed. 

08-18 
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1 SEC. 607. DEMONSTRATION OF NEW TECHNOLOGY. 

2 Section 24314 of title 49, "United States Code, and 

3 the i tern relating thereto in the table of sections of chapter 

4 243 of such title, are repealed. 

5 SEC. 608. NORTHEAST CORRIDOR IMPROVEMENT PROu'Ecr. 

6 Section 24902 of title 49, United States Code, as 

7 amended by section 608 of this Act, is amended by adding 

8 at the end the following new subsection: 

9 "(k) APPLICABLE PRocEDURES.-For the purpose of. 

10 any State or local requirement for permit or other ap-

11 proval for construction or operation of any improVemeIlt 

12 undertaken by or for the benefit of Amtrak as part of, 

13 or in furtherance of, the Northeast Corridor Improvement 

14 Project, or chapter 241, 243, or 247 of this title, the ex­

IS emptions and procedures applicable to a project ·under-

16 taken by the Federal Government or an agency thereof 
.-

17 shall apply. The preceding sentence shall not'apply to any 

18 project· initiated ilt any fiscal year for which Amtrak re-

19 ceives no Federal operating subsidy.". 

20 ·SEC. 801. PROGRAM MASTER PLAN FOB BOSTON·NEW YORK 

21 MAIN LINE. 

22 (a) REpEAL.-Section 24903 of title 49, United 

23 States Code,is repealed and the table of Sections for chap-

24 ter 249 of such title is amended by striking the item relat-

2S ing to that section. 

26 (b) CONFORMING AMENDMENTS.-

"-18 
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1 (1) Section 24902 of title 49, United States 

2 Code, is amended by striking subsections (a), (c), 

3 and (d) and redesignating subsection (b) as sub-

4 section (a) ;Jnd subsections (e) through (1) as sub-

5 sections (c) through (j), respectively. 

6 (2) Section 24904(a)(8) is amended by striking 

7 "the high-speed rail passenger transportation area 

8 specified in section 24902(a)(l) and (2)" and insert-

9 ing "a high-speed raj1. passenger transportation 

10 area". 

11 SEC. 810. AMERICANS W lIB DISABILlTIE: ACT 01' 1990. 

12 (a) APPLICATION TO .AKTRAK.-Amtrak shall not be 

13 subject to any requirement under subsections (a)(l) and 

14 (3) and under subsection (e)(2) of section 242 the Ameri-

1S cans With Disabilities Act of 1990 (42 U.S.C. 12162) 

16 until-
.. .,~ •.. 

17 

18 

(1) January I, 1998, for subsectionS (a)(1) and 

(3); and 

19 (2) October 15, 2001, for subsection (e)(2). 

20 (b) CoNFORMING AMENDMENT.-Section 24307 of 
• 

21 title 49, United States Code, is amended-

22 (1) by striking subsection (b); and' 

23 . (2) by redesignating subsection (c) as sub·· 

24 section (b). 

08-1S 
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1 SEC. 611. DEFINITIONS. 

2 Section 24102 of title 49, United States Code, IS 

3 amended-

4 (1) by striking paragraphs (2), (3), and (11); 

5 (2) by redesignating paragraphs (4) through 

6 (8) as paragraphs (~) through (6), respectively; 

7 (3) by inserting after paragraph (6), as so re-

g designated by paragraph (2) of this section, the fol-

9 lowing new paragraph: 

10 "(7) 'rail passenger transportation' means the 

11 interstate, intrastate, or international transportation, 

12 of passengers by rail, including mail and express;"; 

13 (4) in paragraph (6), as so redesignated by' 

14 paragraph (2) of this section, by inserting ", includ-

IS , iag a unit of State or local government,", afte'r' 

16 "means a person"; and 

17 (5) by redesignating paragraphs "'(9) and (10) 

18 as paragraphs- (8) and (9), respectively. 

19 

20 Section 1163 of the Northeast Rail Service Act of 

21 1981 (45 U.S.C. 1111) is repealed. 

22 ,SEC. 811. INSPECfOB GENERAL Acr OF 1878 AMENDMENT. 

23 (a) AMENDMENT.-

24 (1) ,L~ GENERAL.-Section 80(a)(2) of the In-

2S spector General Act of 1978 (5 U.S.C. App.) is 

26 amended by striking "Amtrak,". 

08-18 
July 19, 19911 (10:05 p,m.) 



S;\WPSHR\LEGC~SL\XYWRITE\SURFI'RA1"1\AMTRAUTH.5 

40 

1 (2) EFFECTIVE DATE.-The amendment made 

2 by paragraph (1) takes effect in the first fiscal year 

3 for which Amtrak receives no Federal operating sub-

4 sidy. 

5 (b) AMTRAK ~OT FEDERAL ENTITY.-Amtrak shall 

6 not be considered a Federal entity for purposes of the In-

7 spector General Act of 1978. The precedi11g sentence shall 

8 apply for any fiscal year for which Amtrak receives no 

9 Federal operating subsidy. 

10 SEC. 814. CONSOLIDATED RAIL CORPORATION. 

11 Section 4023 of the Conrail Privatization Act (45 

12 U.S.C .. 1323), and the item relating thereto in the table 

13 of contents of such Act, are repealed. 

14 SEC. 811. INTEBBtATE BAlL COMPACTS. 

IS (a)·CoNSENT TO COMPACTS.-Congress grants con-

16 sent to States with an interest in a specific form, route, 

17 or corridor of intercity passenger rail serVice (including 

18 high speed rail sei'tice) to enter into interstate compacts 

.19 to promote the provwon of the service, including- . 

20 (1) retaining an existing service or commencing 

21 a new service; 

22 (2) aSsembling rights-of-way; and 

23 (3) performing capital imprQVements, includ-

24 mg-

08-1S 
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1 (A) the construction and rehabilitation of 

2 maintenance facilities; 

3 (B) the purchase of locomotives; and 

4 (C) operational improvements, including 

5 communications, signals, and other systems. 

6 (b) FINA.'icING.-An interstate compact established 

7 by States under subsection (a) may provide that, in order 

8 to carry out the compact, the States may-

9 (1) accept cont,.;n11tions from a unit of State or 

10 local government or a person; 

11 (2) use ~y Federal or State funds made avail-

12 able for intercity passenger rail service (except funds 

13 made available for the National Railroad Passenger 

14 Corporation); 

1~ (3) on such terms and conditions as the States 

16 consider advisable-

17 (A) borrow money on a short~term basis 

18 and issuenotes Cor the borrowing; and 

19 (B) issue bonds; and 

2()- (4) obtain financing by other means permitted 

21 under Federal or State law . 

. 08-11 
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1 TJTLE VII-AUTHORIZATION OF 
2 APPROPRIATIONS 
3 SEC. 701. AUTHORIZATION OF APPROPRIATIONS. 

4 (a) I:-r GE:-"'ERAL.-Section 24104(a) of title 49, 

5 United States Code, is amended to read as follows: 

6 U(a) IN GENERAL.-There are authorized to be ap-

7 p'ropriated to the Secretary of Transportation-

S "(1) $772,000,000 for fiscal year 1995; 

9 "(2) $712,GOO,000 f:)r fiscal year 1996; 

lO H(3) $712,000,000 for fiscal year 1997; 

11 "(4) $712,000,000 for fiscal j.....r 1998; and 

12 "(5) $403,000,000 for fiscal year 1999, 

13 for the benefit of Amtrak for capital expenditures under 

14 chapters 243 and 247 of this title, operating expenses, and 

IS payments described in subsection (c)(I)(A) through (C). 

16 In fiscal years following the fifth annive~ of the enact-
.. ., .. 

17 ment of the .Amtrak and Local Rail Revitalization .Act of 
-18 1995 no timds authorized for Amtrak shall be used. for 

19 operating expenses.". 

20 (b) ADDITIONAL AUTHORIZATIONs.-Section 

21 24104(b) of title 49, United States Code, is amended to 

22 read as follows: 

23 u(b) ADDITIONAL AUTHORIZATIONS.-In addition to 

24 amounts appropriated under subsection (a), there are au-, 

08-1S 
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1 thorned to be appropriated to the Secretary of Transpor-

2 tation-

3 "(1) $200,000,00v for fiscal year 1995; 

4 "(2) 8200,000,000 for fiscal year 1996; 

5 "(3) $200,000,000 for fiscal year 1997; 

6 "(4) $200,000,000 for fiscal year 1998; and 

7 "(5) $200,000,000 for fiscal year 1999, 

8 for the benefit of Amtrak to make capital expend.i~es 

1_ 9 .under chapter 249 of this title. 

10 (c) .CONFORMING AMENDMENTS.-Section 24909 of 

11 title 49, United States Code,and the iter ':'elating thereto 

12 in the table of sections of chapter 249 of such title, are 

13 repealed. 

14 (d) GU.A.B.ANTEE OF OBLIGATIONs.-There are au-

IS thorized to be appropriated to the Secretary of Transpor-

16 tation-
. .~~ .. 

17 (1) $50,000,000 for fiscal year 1996; 
-

18 (2) $50,000,000 for fiscal year 1997; 

19 (3) $50,000,000 for fiscal year 1998; and 

20 (4) $50,000,000 for fiscal year 1999, 

21 for ~teeing obligations of Amtrak under section 511 

22 of the Railroad Revitalization and Regulatory &form Act 

23 of 1976 (45 V.S.C.8al). Notwithstanding any other pro-

24 vision. of law to the contrary, the proceeds of the obliga-

2S tions guaranteed hereunder may be used for the acquisi-

"-01 
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1 tion. rehabilitation. improvement, development, or estab-

2 lishment of any intercity rail passenger equipment or fa-

3 cilities or the re-fmancing· of any of the foregoing. The 

4 l:nited States shall be deemed to have reasonable protec-

5 tion and security if the Secretary obtains a lien or mort-

6 gage encumbering such facilities or equipment, which lien 

7 or, mortgage may be subordinated to any mortgages or 

8 liens thereon securing obligations to a lender or lessor. 

9 The Secretary shall not be required to make any finding 

10 regarding the value or prospective earning power of the 

11 equipment or facilities or the earning power of the obligor 

12 or the place where high-speed rail facilities or equipment 

13 are mined, produced, or manufactured. The obligor may 

14 incur the obligations guaranteed by the Secretary here­

IS under without obtaining. the consent of the Secretary 

16 under section 24304(f) of title 49, United States Code .. 
. .,-; 

11 The obligations shall have a liquidation interest Superior 

18 . to the preferred stock of the obligor issued to the Sec- . 

19 retary and may be secured by a lien or mortgage on the 

20 property of the obligor superior to any lien or mortgage 

. 21 held by the Secretary. The Secretary shall not require that 

22 pre-existing obligations of the. obligor be subordinated to 

23 the rights of the Secretary in the event of a default. The 

24 Secretary shall act on an application for a guarantee here-

2S under within 30 days after it is submitted. 

08-18 
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1 . (e) Amtrak shall expend capital funds equitably 

2 across its national passenger rail system on ~rojects 

3 deemed necessary-to meet its most ctitical operating and 

4 capital needs without compromising safety. Priority shall 

5 be given to those projects which offer significant return 

6 on investment 'GitAell' eelftl'ZOmiSlllg safet/ and which le- 5 
7 verage the highest levels of State, local, and private tinan-

8 cia! support. 

9 TITLE VIII·AMTRAK REVENUE 
10 ENHANCEMENT 
11 SEC. 801. INTEllCrrY RAIl. PASSENGER ACCOt1NT. 

12 (a) IN GENERAL.-Chapter 243 of title 49, United 

13 States Code, is amended by adding at the end thereof the 

14 following new section: 

IS '"tS4318. IIltereity Rail PuN .... AGoowl& 

16 U(a) ESTABLISHMENT.-Amtrak shall establish an 

17 Intercity Rail Passenger Account. Amowi~"deposite4 to 

18 in this aceount shin be available for use by Amtrak to-

. 19 "(1) acquire passenger equipment and loco-

20 motives; 

21 "(2) encourage State and' local investment in 

22 facilities and equipment used to provide intercity rail 

23 passenger transportation; and 

24 "(3) address other critical capital priorities. 

"-18 
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1 - "(b) DEPOSITS.-During fiscal years 1995 threugh 

2 1999, .\mtrak shall depesit ameunts equal in the aggre-

3 gate to. 5 percent of ticket revenue fer that 5 fiscal year 

4 period into. the Intercity Rail Passenger Account and may 

5 depesit into. the Account-

6 "(1) payments received fer the use of its equip-

7 ment or facilities; 

8 "(2) claims recovered by Amtrak; 

9 "(3) amounts from '1Ily other source to the ex-

10 tent authorized by law; and 

11 "(4) amounts received by .Am~..k as refunds of 

12 taxes on the fuel required for its operations.". 

13 (b) CLERIcAL AMENDMENT.-The table of sections 

14 for chapter 243 of such title is amended by adding at the 

l' end thereof the following: 

','24316.' Im.ftty Rail Pu.qv Aaaoaat"._ 

16 SEC. SOL maON STA'nON STATE OP GOOD REPAIR. ' 

17 In lieu of pa)llnents to the Secretary of Transpor-

18 ,tation for loan repayments, the Union Station Redevelop-

19 ment Corporation shall make an equal payment into a cap-

20 ita! reserve account to maintain Washington Union Sta-

21 tion in a state of good repair. 

22 SEC. 80S. COMMEBCIAL DIVEBSIFICATlON~ 

23 ' (a) Amtrak may increase non-Federal revenues 

24 through-

,.-11 
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i (1) the sale of concessions and the use of vend-

2 ing machines and video and audio entertainment on 

3 trains; 

4 (2) the sale of advertising space on trains and 

5 in rail stations; 

6 (3) use of telecommunications networks or in-

7 frastructure; and 

8 (4~ other creative marketing and services activi-

9 ties. 

10 (b) APPLICABLE LAws.-Section 24301 of title 49, 

11 United States Code, as amended by sec":.lri 505 of this 

12 Act, is amended by adding at .the end thereof the follow-

13 mg: 

14 leer) POWER PuBcRASEs.-Tbe sale of power to Am-

IS trait for its own use, including operating its electric trac-

16 tion ~ does riot constitute a direCt sale of electric 
.~ .. 

17 energy to an ultimate consumer under section 212(h)(l) 
-

18 of the Federal Power.Act (16 V.S.C. 824k(h)(1}). 

19 "(s) PoWER SALEs TO COMMUTER AUTHORITIES 

20 AND O'l'BEBS.-A state or other law, rule, regulation, 

21 order, _ or standardS relating to the licensing, rates, terms, 

22 and conditions of sales of electric energy at retail does not 

23 apply to Amtrak in making sales of electric energy from 

24. its electric power transmission and distribution system to 

2S commuter authorities and other consumers of· electricity. 

08-1S 
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1 - "(t) TRAsS~nSSIO:-1 SERVICE.-. Any entity selling 

2 power to Amtrak for its own use or to be resold by Amtrak 

3 . to Commuter authorities or other consumers of electricity 

4 may seek an order under section 21l(a) of the Federal 

5 Powertct (16 D.S.C. 824j(a)) requiring a utility to pro-

6 vide trahsmission service for this power without regard to 

7 any restrictions in subsections (g) and (h) of section 212 

8 of such Act (16 U.S;C. 824k).". 

9 (c) DEFINITION OF AMTRAK.--Section 24102 of title 

10 49, Unit.ed States Code, is ~ended by redesignating 

11 paragraphs (1) through (ll) as (2) through (l2), respec-

12 tively, and by inserting before paragraph (2), as so redes-

13 ignated, the following: 

14 "(1) 'Amtrak' means the National Railroad 

IS Passenger Corporation and any successor, assign, 

16 subsidiary, affiliate, or joint ventm.e in which. that 
. -,~ .. 

17 Corporation has a material interest.". 

18 (d) AUTHORITY TO SELL SURPLUS POwE&.-Section 

19· 24305 of title 49, United States Code, is ~ended by add-
. . ' 

20 ing at the end the following: 

21 "(g) SALE OF SURPLUS POWElL-Whenever Amtrak 

22 owns electric energy or power transmission capacity that. 

23 is surplus to its traction power needs, it may sell such 

24 power at wholesale or retail to any purchaser, sell power 

2S transmission services, seek interconnection under section 

.-18 
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1 2-10 of the Federal Power Act (16 V.S.C. 824i), and enter 

2 into coordination. power pooling, and other arrangements 

3 with electric utilities designed to increase Amtrak's reve-

4 nues or decrease its costs.". 

5 (e) CONFORMING AMENDMENT.-Section 

6 212(h)(2)(A) of the Federal Power Act (16 U.S.C. 

7 8~4k(h)(2)(A» is amended by inserting "Amtrak;" after 

8 "a State or any political subdivision of a State (or an 

9 agency, authority orinfL "';'::lentality of a State or any po-

lO litica! subdivision of a State);". 

11 TITLE IX·PRESERVATION OF 
12 RAIL INFRASTRUCTURE 
13 SEC 901. SHORT TITLE. 

14 This title may be cited as the "Rail Infrastructure 

IS Preservation Act of 1995". 

16 SEC. BOIL LOCAL BAIL FBEIGHr ~ssnrr.ANCE; AllTBORIZA· 
.. .;.~. 

TlONOPAPPROPRlATlONS. 17 

18 Section 22108 of title 49, United States Code, is 

·19 amended-

20 (1) by striking out so much of subsection (a) as 

21 precedes paragraph (2) and inserting the following: 

22 "(a) GENERAL.~·(1) There is authorized to be appro-· 

23 priated to· the Secretary of Transportation to 'carry out 

24 this chapter the sum of $25,000,000 for the fiScal year 

.-18 
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1 ending September 30, 1996. and for each subsequent fis-

2 cal year." j and 

3 (2) by striking subsection (a)(3). 

4 SEC. 903. DISASTER FUNDING FOR RAILROADS. 

5 Section 22101 of title 49, United States Code, is 

6 amended by redesignating subsection (d) as (e), and by 

7 inserting after subsection (c) the following-

S "(d) DIsAsTER FUNDING FOR RAU.BOADS.-

9 "( 1) The Secretary may declare that a disaster 

10 has occurred and that it is necessary to repair and 

11 

12 ter. If the Secretary makes the declaration under 

13 this paragraph, the Secretary may-

14 "(A) waive the requirements of this sec-

IS tion;and 

16 "(B) prescnbe the form an~ time for appli-

17 cations for assistance made availabiEi: herein. 

18 . "(2) The-"'Secretary may not provide assistance 

·19 under this subsection unless emergency disaster re-

20 lief funds are appropriated for that purpose. 

21 "(3) . Funds provided for under this subsection 
:> 

22 shall remain available until extended.". 

23 SEC.!HM. GRADE-cBOSSING ELIGIBILITY. 

24 Section 22101(a) of title 49, United States Code, is 

2S amended-

08-11 
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1 (1) by striking "and" after the semicolon m 

2 paragraph (2); 

3 (2) by striking the period at the end of para-

4 graph (3) and inserting a semicolon; and 

5 (3) . by adding at the end thereof the following 

6 new paragraphs: 

7 "(4) the cost of closing or improving a railroad 

. 8 grade crossing or series of railroad grade crossings; 

9 and 

10 "(5) the cost of creating a State-supervised 

11 grain car pool". 

12 SEC. 901. DECLARATION OF POLICY. 

13 Section 101(a) of the Railroad Revitalization and 

14 Regulatory Reform Act of 1976 (45 U.S.C. 801(a)(4» is 
, 

1S amended to read as follows: 

16 . "(4) continuation of service on, or preservation 

17 of, light density lines tbat are necessary 'to continued 

18 employment dd community well-being throughout 

19 the United States;". 

20 SEC. 908. BATt ROAD LOAN GUABANTEES; MAXllKUM RATE 

21 OF 1N'l'EBBST. 

22 Section 511(0 of the Railroad Revitalization and 

23 Regulatory Reform Act of 1976 (45 U.S~C. 831(f) is 

24 amended by striking "shall not exceed an annuai percent-

2S age rate which the Secretary determines to be reasonable, 

08-18 
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1 taking into consideration the prevailing interest rates for 

2 similar obligations in the private market." and inserting 

3 '.'shall not exceed the annual percentage rate charged. 

4 equivalent to the cost of money to the Federal govern-

5 ment.". 

6 SEC. 90'7. RAILROAD LOAN GUARANTEES; MINIMUM REPAY· 

7 

8 

MENT PEBlOD AND PREPAYMENT PEN-

. ALTIES. 

9 Section 511(g)(2) of the Railroad Revitalization and 

10 Regwatory Refonn Act of 1976 (45 U.S.C. 831(g)(2» is 

11 amended to read as follows: 

12 "(2) payment of the obligation is ~ by its 

13 terms to be made ·not less than 15 years not more 

14 than 25 years from the date of its execution, with 

IS no penalty imposed for prepayment after 5 years;". 

16 SEC. 908. un ROAD LOANS GUABANTEES; DB'1'EBMINA • 
. -;,.-. 

17 

18 section 511(gl(5) of the Railroad Revitalization and 

.19 Regulatory Reform Act of 1976 (45 U.S.C. 831(g)(5» is . 

20 amended to read as follows:, 

21 "(5) either the loan can reasonably be repaid by 

22 . tb,e applicant or the loan is collaterallized at no more 

23 than the current value of assets being tin8.nced 

24 Under this section to provide protection to the U nit-

2S ed States;". 

08-18 
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1 SEC. 909. RAILROAD LOANS GUARANTEES; RIGHTS OF SEC· 

2 RETARY. 

3 Section 511(i) of the Railroad Revitalization and 

4 Regulatory Refonn Act of 1976 (45 U.S.C. 831(i» is 

5 amended by adding at the end the following; 

6 "(4) The Secretary shall not require, as a con-

7 dition for guarantee of an obligation, that all pre-

S existing secured obligations of an obligor be subordi-

9 nated to the rights of the Secretary in the event of 

10 a default.". 

11 TITLE X-FISCAL 
12 REVITATJZATION 
13 SEC. 1001. ON·TIME PERFOBMANCE INCENTIVES. 

14 (a) IN GENEIW..-Part m of subchapter B of chap­

IS ter 1 of the Internal Revenue Code of 1986 is amended-

16 (1) by redesignating section 135 as 136; and 

17 (2) by inserting after section 134'lhefoUowing: 

. 18 "SEC. 131.INCENtIYB PAYMENTS FOB ON·TIME PEBFOBIl· 

19 ANCE. 

20 "Gross income does not include payments receNed by 

21 a railroad as an incentive f0t:. the on~time operation of 

22 . intercity passenger trains." . 

. 23 (b) . The table of sections for such part is amend~ 

24 by striking the item relating to section 135 and inserting 

2S the following: 

"-18 
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"Sec. 135. On·time performance incentm.. 
"Sec. 136. Cross references to other Acta.". 

1 SEC.lOO2. PAYMENT TO THE INTERCITY RAIL PASSENGER 

2 ACCOUNT OF EXCISE TAXES ON FUEL. 

3 Section 6427 of the Internal Revenue Code of 1986 

4 (relating to fuels not used for taxable purposes) is amend­

S ed by redesignating subsection (r) as subsection (s). and 

6 by inserting after subsection (p) the following: 

7 U(r) .AMTRAK INTERCITY PASSENGER TRAINs.-The 

8 Secretary shall pay (withul£~ interest) to the Intercity Rail 

9 Passenger .Account established by section 24316 of title 

10 49, United States Code, the amount of tax paid b~· Amtrak 

11 under chapter 31 or 32 on any fuel used in the operation 

12 of intercity passenger trains. For purposes of subsection 

13 (k)(l) of this section, payment to the Intercity Rail Pas-

14 senger .Account shall be considered to be a payment de-

15 sanDed in subsection (k)(1)(A).". 
-.~ .. 

16 SEC. 1001. FVNDJNG FOB TBE NATIONAL RADBOAn PAS-

-17 SENGER COBPORATION PROM TBB MASS 

18 TIL\N8JT ACCOUNr. 

19 Section 9503(e) of the Internal &venue Code of 

. 20 1986 (relating to establishment of mass t.r&.JlSit account) 

21 is amended by adding at the: end thereof the following: 

22 "(6) TRANSFERS TO THE lNTEBcITY Rm. PAS-

23 . SENGER AccOUNT.-Notwithstanding any other pro-

24 vision of law to the contrary, the Secretary shall 

08-11 
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1 transfer Eromthe Mass T'ransit Account to the 

2 Intercity Rail· Passenger Account established under 

3 section 24316 of title 49,' United States Code; the 

4 intercity rail passenger portion of the amounts ap-

5 propriated under subsection (b) of this section which 

6 are attributable to taxes under sections 4041 and 

74081 imposed on or after October 1, 1995. The 

8 intercity Mill passenger portion is appropriated for . 

9 the benefit of Amtrak :::>r expenditure in accordance 

10 with the provisions of such section 24316. For pur-

11 poses of this paragraph, the tem~ ·intercity rail pas-

12 senger portion' means the amount attneutable to 

13 0.5 cent per gallon of the 2 cents per gallon to be 

14 transferred to the Mass Transit .Account pursuant to 

15 section 13244 of Public Law No. 103-66, 107 Stat. 

16 529. The Secretary shall transfer ~ch fundS at the 

17 end of each quarter ~t a fiscal year.". 
~ -".: 

18 SEC. 1_ SAI'EBAitBoB LBA8ING OP INTBBClTY BAIL PAS-

.19· SENGER EQUIPMBNT AND FACJLr1'D!'& 

20 (a) IN GENERAL.--Section 168 of the Internal Reve-

21 nue Code of 1986 (relating to accelerated cost recovery 

22 system) is amended by adding at the end thereof the fol-

23 lowing new subsection: 

. 24 "(k) I.EAS'ED PRoPERTY USED IN THE PRoVISION 

25 OF INTERCITY RAIL PASSENGER SERVICE.-

os......;,.- J8 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

"(1) I!Il GENERAL.-In the case of an agree­

ment with respect to qualified leased property, if all 

of the parties to tho:: agreement characterize such 

agreement as a lease and elect to have the provisions 

of this subsection apply with respect to such agree­

ment, and if the requirements of paragraph (2) are 

met, then, for purposes of this subtitle, such agree­

ment shall be treated as a lease entered into by the 

parties in the course' of carrying on a trade or busi­

ness and the lessor shall be treated as the owner of 

the' property and the lessee shall \.1 treated as the 

.lessee of the property. 

"(2) CERTAIN REQUIREMENTS MUST BE MET.­

The requirements of this subsection are met if the 

mjnimum investment of the lessor at the time the 

'property, is first placed in service' under the . lease 
.' 

and at all times dur.ng the leaseterin is .. not less 

than 10 pereent of the adjusted basis of such prop~ 

erty and the term of the lease (including anyexten­

sions) does not exceed the greater of 90 percent of 

. the useful life of such property or 150 percent of the 

class life of such property. ." 

"(3) No OTHER FACTORS TAKEN INTO AC­

oouNT.-If the requirements of paragraphs (1) and 

(2) are met with respect to any de-

"-18 
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1 scribed in paragraph (1), no other factors shall be 

2 taken into account in making a determination as to 

3 whether paragraph (1) applies with respect to the 

4 transaction. 

5 "(4) QUALIFIED LEASED PROPERTY.-For pur-

6 poses of this subsection, the term 'qualified leased 

7 property' means property used in the provision of 

8 ,intercity rail passenger service. which was leased 

9 within 3 months after such property was placed in 

10 service by the lessee and with respect to which the 

11 adjusted basis of the lessor does not ezceed the ad-

12 justed basis of the lessee at the 'time of the lease. 

13 "(5) Ml::NDroM INVESTMENT.-For purposes of 

14 paragraph (1), the term 'mjnjmum investment' 

15 means the amount the lessor has at risk with respect 

16 to the property (other than financing from the lessee 
. -.~.,. 

17 or a related party of the lessee). For the purposes 

18 ot the preceding sentence, an agreement between the 

19 lessor and lessee requiring either or both parties to 

20 purchase or sell the qualified leased property at 

21 some price (whether or not fixed in the agreement 

22 at the end of the lease term) shall not affect the' 

23 amount the lessor is treated . as having at risk with 

24 respect to the property. 

08-18 
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1 "(6) l:SE OF PRIVATE ACTIVITY BOND FINANC-

2 em.-A private activity bond issued to finance 

3 qualified leased property shall ~ deemed to be a 

4 qualified bond (within the meaning of section 141) 

5 for the purpose of section 103 and subpart A of part 

6 IV of this .chapter. Qualified leased property fl-

7 nanced by a private activity bond shall not be 

8 deemed to be 'tax-exempt bond financed property' or 

9 'tax-exempt use prc~:-+y for the purpose of sub-

lOseetio.n (g). 

11 "(7) CHARACTERIZATION BY PABTIES.-. For 

12 purposes of this subsection, any determination as to 

13 whether a person is a lessor or lessee, or whether 

14 property is leased, shall be made on the basis of the 

15 characterization' of such person or property under 

16 the agreement described in paragrap~ (1). 
. -., .. 

17 "(8) REGULATIONs.-The Secretary sh8.ll pre-

18 scribe such reguJations as may be necessary to carry 

19 out the purposes of this subsection, including regula-

20 tions consistent with such purposes which ·limit the 

21 aggregate amount of (and timing of) deductions and 

22 credits in respect of qualified leased property to the . 

23 aggregate amount (and the timing) allowable with-

24 out regard to this subsection.". 

08-1S 
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1 . (b) EFFECTIVE DATE.-The amendment made by 

2 this section shall apply with respect to property placed in 

3 s.ervice after the date of enactment of this Act. 

4 SEC. 1005. ISSUANCE OF TAX·EXEMPT DEBT. 

5 (a) IN GENERAL.-Section 150 of the Internal Reve- , 

6 nue Code of 1986 (relating to definitions and special 

7 rules) is amended by adding at the end thereof the follow-

8 

9' 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 
, , 

20 

21 

22 

23 

24 

25 

ing: 

"(t') INTERCITY RAIL PA!:SENGER BONDs.-

"(1) 'IN GENERAL.-For purposes of this part 

and section 10~ 

U(A} TREATMENT 'AS STATE 'OR LOCAL 

SOND.-An intercity rail passenger bond shall 

be treated as a State or local bond. 

U(B) DEFINITION OF INTERCITY RAIL PAS­

SENGER BOND.-The term 'intercity rail pas­

senger bond" means a bond issued 'by an inter­

city PasSeDger railroad created under an .Act of 

Congress (or a re~ted party thereto) 95 per­

cent or more of the net proceeds of which are 

to be, used by the issuer (or a related party) in 

the trade or business of operating an intercity 

passenger railroad, including the acquisition, 

cons,truction, reconstrUction, or improvement of 

property to be used for such purposes and other 

"-IS 
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1 general purposes of the issuer. Issuance of not 

2 more than $-,000,000 per year shall be treat-

3 ed as a State or local' bond under this section. 

4 "(C) ~OT FEDERALLY-GUARA..'l'TEED OR 

5 PRIV A.TE A.CTIVITY BOND.-An intercity rail 

6 passenger bond shall not be treated as a private 

7 activity bond or as Federally guaranteed. . 

8 "(2) . COORDINATION WITH OTHER PROVI-

9 SIONS.-

10 "(A) TREATMENT OF BOND-FINANCED 

11 PROPERTY.-.Property acquired with the pro-

12 ceeds of intercity rail passenger bonds shall not 

13 be treated as tax-exempt bond financed prop-

14 erty for purposes of section 168. 

IS "(B) TREATMENT OF ISSUER.-The issuer 

16 of such a bond shall not be treated as a tax-

17 . exempt entity for any purpose of thiS title solely 

18 because cir such issuance. 

19 "(C) TREATMENT OF LEASE AGREE-

20 MENTS.-An agreement entered into by the is-

21 suer of such a bond which otherwise qualifies as 

22 a lease of property to the issuer under this title 

23 . will be treated as a lease, notwithstanding any 

24 use of proceeds of the bonds. to finance the &co: 

2S quisition of leased property.". . 

"-IS 
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1 . (b) EFFECTIVE DATE.-The amendment made by 

2 subsection (a) applies to bonds issued after the date of 

3 enactment of this Act. 

08-11 
July lQ, 1_ (10:05 p.m., 
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1 Dorpn amendment - iD.Mrt part in italic. 

2 SEC. 502. AMTRAK sUNSET TRIGGER. 

3 Section 24104 of title 49, United States Code, is 

4 amended by adding at the end thereof the following: 

5 "(g) SUNSET TRIGGER.-

6 "(1) Following the third anniversary of the en-

7 ~tment of the Amtrak and Local Rail Revitalization 

8 Act of 1995, the Amtrak &form Council shall re-

9 view the progress Amtrak has made under its plan 

10 to achieve the financial goals specified in section 

11 24101(d), and determine on the basis of perform':' 

12 anee under the plan the likelihood th&t Amtrak will 

13 not require Federal operating grant funds appro-

14 priated forits benefit after fifth anniversary of the 

IS enactment of that Act. The Amtrak Reform Council 

/ ' 16 will submit a report on its findings .and determina-

17 tions to the Congress 90 days after the "third anni-

18 versary of the ~enactment of that Act. Authorizations 

19 for appropriations made ~ this section for fiscal fuv/2v.. 
20 years beginning after the sub~on of the report to ~)rr. 

, r)A A·~tI 
21 the Congress pursuant to this subsection are condi- c:cfU . j.,I'1 

(/Yl f, 11 

22 tionad on Amtrak achieving the targets in its plan tal nfl.· 

23 and findings that Amtrak will not require Federal 

24 operating grant funds to be appropriated for its ben-

2S efit in fiscal years 'following the fifth anniversary of 

26 the enactment of that Act. 

July 20. 19Q5 (2:55.p.m., 
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1 "(3) In determining whether Amtrak has met 

2 the targets in itS plans and the likelihood that it will 

3 not require a Federal operating subsidy for fiscal 

4 years beginning after the fifth anniversary of the 

5 date of enactment of the Amtrak and Local Rail Re-

6 vitalization Act of 1995, the Amtrak Reform Council 

7 shall take into account Acts of God, national emer-

8 gencies, and other events beyond the reasonable con-

9 trol of Amtrak. 

10"(4) If the Amtrak Reform Council finds 

11 that-

12 "(A) Amtrak- . 

13 1I(i) has met the financial goals antici-

14 pated for it at the end of 3 years, taking 

15 into account the factors in paragraph (3), 

16 and 

17 

18 

19 

20 

21 

22 

23 

lI(ii) AmtnJk will be abl6 -·to maintai" 

CI·~ pCIII8f&gBf' nHl .- wMc1L pt'O­

vida tJOC6SS to all arecJS 0/ f1IB OOUfttry toitA-' 

out FederrJl ~ swpporl, 

then the Secretary and Amtrak shall implement 

the Amtrak plan developed under section. 

601(b)(6)(A) of the Amtrak and Local Rail ~ 

24 viWization.Act of 1995 providing the continued 

,25 operation of Amtrak unless the Congress dis-

July 20. 1995 (2:55 p.m.) 
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I 
I ., 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 
.. .. 

20 

·21 

22 

23 

24 

2S 

July 20.1995 (2:55 p.m.) 

approves the plan within 45 days after it is sub­

mitted to the Congress; or 

"(B) Amtrak has failed to meet the finan­

cial goals anticipated for it at the end of 3 

years, taking into account the factors in para­

graph (3), then the Secretary and Amtrak shall 

implement the Amtrak sunset plan developed M ~tfiJ 
under section 601(b)(6)(B) of that Act provid- vfh ?~/ 

ing for the complete liquidation of Amtrak. . ~ £vu..~e. 0 ft~ 
. . //pt(M. ~ / 

"(5) The annual report of the Amtrak Reform 72u---1u// 

Council shall include an assessment of progress on 

the resolution or status of productivity issues, in~ 

cluding-

"(A) train and engme manning require­

ments; 

"(B) utilization of employees in. the me-

cbanical operations; 

"(e) -lteuth and welfare benefits and plan 

design; 

"(D) mjmagement efficiency improvement; 
, 

"(E) property utilization and management; 

"(F) revenue enhancement and ridership; 

"(G) Amtrak's operation as a national pas-

senger rail system which provides access to all 

areas of the country and ties together existing 
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1 

2 

3 

4 

July 20, ,_ (2:55p.m.) 

and emerging regional rail passenger networks 

and other intermodal passenger service; 

"(H) technology utilization; and 

"(I) procurement reforms.". 

-.~ .. 

• 
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",uI"IJ':l.:l D.t~ 

H.R. 1788, Amtrak Privatization and Reform Act 
of 1995 

July 31, 1995 

Tl' 

Andrew 20is 
Assistant Attorney General 

Attn: Velma taylor 

~m . 
Richard L. Shiffrin~ 
Deputy Assistant 
Attorney General 

The bill would establish the Emer$l'ency Reform Board ("Board"), 
which would "assume the responsibilitles of the Board of Directors 
of Amtrak." H.R. 1788, § 503. The Board would comprise seven 
mewbers, of which one would be appointed by the Presi~Bn~ and the 
remalning six would be aQpo~ed~ the congressional leadership. 
This appointment mechanism would violate the Appointments Clause, 
~ U.S. Const. art. II, § 2, cl. 2, as well as the constitutional. 
doctrine of separation of powers. 

The Supreme Court has recently held that Amtrak is a 
governmental agency subject to all constitutional obligations and 
duties. See Lebron v. National R.R. Passenger Corp., 115 S. Ct. 
961 (1995). The Appointments Clause requires all officers of the 
United States to be appOinted by the PreSident and confirmed by the 
Senate, except that Congress may direct that inferior officers be 
appointed by the President alone, the courts of la~, or the head of 
a department. See U.S. Const. art. II, § 2, cl. 2. An appointee 
must be appointed in this manner if the appointment is to a 
position of employment within the federal government that carries 
significant authority. ~ BUCkley v. Va1eo, 424 U.S. I, 124-41 
(1976) (per curiam); Ayffmordt v. Hedden, 137 U.S. 310 (1890). 

<.> 

Secause the members of the Board who az:-e appointed by "the 
congressional leadership are voting members, they exercise 
significant authority and may not be apEointed by Cong~ess or a 
memb/IT o. agent of Congress. In Buckley the Supz:-eme Court held 
that the designation of certain agents of Congz:-ess to sit on the 
Federal Election CommiSSion violated the Appointments Clause. The 
Court reasoned that voting membership on the FEC is an off ice 
within the meaning of the Appointments Clause and therefore that 
such members must be appointed in conformity ~ith that pz:-ovision. 
See 424 U.S. at 124-41. Because the Appointments Clause does not 
authorize the Speaker of the House, the Majoz:-ity Leader of the 
Senate, the Minoz:-ity Leader of either body, or any other agent of 
Congress or even the Congress as a ~hol~ to appoint an officer of 

~ r0. v... 1k:.. \ 
~ev-n. ~ i~ 

. 
\ !>. 
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the United States, the composition of t.he Soard set forth in 
H.R. 1788 is unconstitutional. 

Moreover, the consti tutiona1 separa.tion of powers doctr ine 
fo.bids Cong.ess from agg.andizing its power by enacting 
legi-slabon that confers non legislative authority on Congress, its 
aqents;-6ppolntees, or anyone subject to its direct control. See, 
~, Bowsher v. Synar, 478 U.S. 714 (1986) (holding Comptrolle. 
General is sUbject to the control of Congress and therefo.e may not 
exercise non-legislative powe.). Similarly, appointees or agents 
of Congress may not direct the exercise of non-legislative 
authority. See, e.g., Metropolitan Washington Airports Auth. v. 
Citizens for the Abatement of Aircraft Noise, Inc., 501 U.S. 252 
(1991); Hechinger v. Metropolitan Washington Airports Auth., 36 
F.3d 97 (D.C. Cir. 1994), cert. denied, 115 S. Ct. 934 (1995). 

Amtrak is a governmental agency that does not exercise 
legislative power. In directing Amtrak's exercise of authority, 
then, the Board itself would exercise non-lesislatiye, in this case 
executive, power. Consequently, BQwsher's anti-aggrandizement 
princtpQe torblds congressional agents or appointees from sitting 

·as members of the Board, even if they do not comprise a majority of 
the Board or even if they....sit-Gflly as r:lon-srot i n9 memPers. See FEe 
v. NRA-Politica1 Victory Fund, 6 F.3d 821 (D.C. Cir. 1993), aff'd, 
115 S. Ct. 537 (1994). 

COO~ =>10 C9S0 tIS GOC;Q. 9G:91 S6/S1I80 



l\lemorandum 
~ .... ~~ 

• " •. 0' / • 

Subsea Date 

8.307, section-by-section analysis of 
congressional draft of the Amtrak Reform and 
Local Revitalization Act 

July 19, 1995 

To 
Andrew Fois 
Assistant Attorney General 

Attn: Velma Tay·lor 

From V Richard Shiffrin 
Deputy Assistant 
Attorney General 

We have not· seen the text ot the actual legislation. The 
description contained in the section-by-section analysis strongly 
suggests that provisions of the bill's financial reform section 
are unconstitutional. According to the section-by-section 
analysis, the bill would require Amtrak to establish a financial 
plan to eliminate the need for federal subsidies within five 
years. Sim~ta~SlY' the Amtrak Reform and Privatization 
Council ~touncilw v~~ie~ would develop a privatization plan ana 
a liquidation-p an. After three years, the General Accounting 
Office ("GAO") would assess Amtrak's progress toward meeting the 
goals set forth in the financial plan written by Amtrak. If GAO 
determines that Amtrak is meeting its goals, then the bill would 
require Amtrak to implement the Council's prkvatization plan. 
If, on the other hand, GAO determines .that Amtrak is not meeting 
its goals, the bill would require Amtrak to implement the 
Council's liquidation, or ~sunset,· plan. 

The mechanism described in the section-by-section analysis 
violates the Ap~intments Clause as well as the anti-
aggrandlze eDt principle ¢f the Constltutlon's separation of 
powers doctrine. ~ U.S. Const. art. II, § 2, cl. 2. The 
Supreme Court has recently held that Amtrak is a governmental 
agency and subject to all constitutional obligations and duties. 
~ Lebroa~ National R.B. passenger Corp., 115 S. Ct. 961 
(1995). ~·section-by-section analysis describes the Council as 
comprisin~~ven members~~inted by the House Speaker, Senate 
Majorlt¥ 8der, President and Amtra~.· The constitutional 
separat on of powers doctrine forbids Congress from aggrandizing 
itself by enacting legislation that confers non-legislative 
authority on Congress, its agents, appointees, or anyone subject 
to leS dlrect control. see, e.g1 , Bowsher y. Synar, 478 U.S. 714 
(1986) (holding Comptroller General is subject to the control of 
Congress and therefore may not exercise non-legislative power). 
Similarly, appointees or agents of Congress may not direct the 
exercise of non-legislative authority. See, e.g., Metrogolitan 

~f 'I \M)' v\ l \.... {" I i ~ i'r :> 
~. f-{- Fv ~ \.M. 't ~ h Gi.A • 

. ....7 

. ,\ .. ' . 
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'. 
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Washington Airports Auth. v. Citizens for the Abatemen~ of 
Aircraft Norse, Inc., 501 U.S. 252 (1991); Hechinger y. 
Metropolitan washington Airports Auth., 36 F.3d 97 (D.C. eir. 
1994), cert. denied, 115 S. Ct. 934 (1995). 

~ is a governmental aQen~y and it is impossible to 
conceptualize ic as exercising legislative or judicial as opposed 
to ex~cutive power. In directin~ Amtrak's exercise of authority, 
then, the Council itself exerCises executive power. Because the 
CounCll exercises executive authority, Bowsher~nti­
aggrandizement prlnCI Ie forbidS congressional a ents or 
appoln ees rom 51 In as me -Cguncil, even if they 
do no lse a majority 0 the Councilor even if they sit 
only as non-voting members. ~ FEC v. NRA-Po1itical Victory 
Fund, 5 F.3d 821 (D.C. Cir. 1993), aEE'd, IlS S. Ct. 531 (1994). 

The mode of the appointments, as described in the section­
by-section analysis, VIolates the Ap~intments Clause. That 
Clause requires all offIcers of the ~ited States to be appointed 
by the President and confirmed by the Senate, except that 
congress may direct that inferior officers be appointed by the 
President alone, the courts of law, or the head of a department. 
Se~ U.S. Const. art. II, § 2, cl. 2. One must be appointed in 
this manner if one is appointed to a position of employment 
within the federal government that carries significant authority. 
See Buckley v. Valeo, 424 U.S. 1, 124-41 (1976) (per curiam), -
Auffmordt v. Hedden, 137 U.S. 310 (1890). 

If the members of the Council who are a pointed by~he 
Speaker 0 e ouse an e a orl y ea et'of the Senate are 
voting me ers, then they exercise significant au£~~y~d may 
not De appoInted by Congress or a member or agent of Congress. 
In BuCkley the Supreme Court held that the designation ,of certain 
agents of Congress to sit on the Federal Election Commission 
violated the Appointments Clause. The Court reasoned that voting 
membership on the FEC is an office within the meaning of the 
Appointments Clause and therefore that such members must be 
'appointed in conformity with that provision. ~ 424 U.S. at 
124-41. Because the Appointments Clause does not authorize the 
Speaker of the House or the Majority L,eader of the Senate or any 
other agent of Congress or even the Congress as a whole to 
appoint ~ officer of the United States, the compoSition of the 
Council as described in the section-by-section analysis is 
unconstitutional. ' 

The seetlon-by-section analysis also lists Amtrak as one of 
the authorities that is to appoint member(s) of the Council. If 
Amtrak is a department within the meaning of the Appointments 
Clause, see generally Freytag v. Commissigner, 501 U.S. 868 
(1991), the head of that department -- Amtrak's board of 
directors -- may be vested with authority only to appoint 
inferior officers. ~ U.S. Const. art. II, § 2, c1. 2. Even if 
Council members may be inferior officers, see generally Mgrrison 
y. Olson, 487 U.S. 654 (1988), Amtrak's 'board of directors may 

::>10 C9S0 ttS GOG.g, lC:91 S6/S1/S0 
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not eXe.!'cise that authority because Amtrak's board of directors 
is not appornted conformably with the Appointments Clause. ~ 
~, Buckley, 424 U.S. at 124-41 (a federal officer may exercise 
executive authority, such as appointing other officers, only if 
the officer has been appointed pursuant to the Appointments 
Clause) • 

The provision authorizing the~ to decide whether "Amtrak 
is meeting its financial goals" and making the determination of 
which of the Council's two plans, privatization or liquidation, 
is implemented depend exclusively and entirely upon the GAO's 
judgment also violates the Bowsh1r anti-aggrandizement principle. 
The supreme Court has held that or separation of powers 
purposes, the GAO is subject to the control of Congress. See 
Bgwsher, 478 u.s. at 727-32. As described in the section-by­
section analysis, the GAO's role is to execute the law. The GAO 
exercises its independent judgment as. to whether Amtrak is . 
meeting its financial goals and ultimately determines which of 
the Council's plans Amtrak and the Secretary of Transportation 
are required to implement. This indistinguishable from the role 
performed by the Comptroller General in Bowsher and which the S 
supreme Court held that the Comptroller General, the head of the 
GAO, could not constitutionally perform. 

::110 C9S0 tIS GOGA GC:91 S6/S1/90 
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f ),111.: 

?~o90sed :est~mony of Mortimer Downey regarding June 15. !995 
A~:,=~ ~eauthorization 

!,. 

Kent Markus 
Acting ASSistant 
Attorney General 

Attn: Velma Taylor 

f I·r"m 
Da..," Johi.se!'l /./. 
Deputy ASSista'. 
Attorney Gener~l 

We ask that the f0110..,ing be transmitted to the Office 0: 
Management and Budget and to the Department of Transportation: 

The Office of Legal Counsel has no objection to the propo5ec 
:estimony of Deputy Secretary of Transportation Mortimer Downey 
concerning legislative proposals relating to Amtrak, because that 
testimony does not discuss the composition of Amtrak's board of ~ 
directors, We wish to advise you, ho..,ever, that. we adhere to the 
oosition set forth in our comment of March 24, 1995, on S.693 
:hat the comoosition of Amtrak's board of directors is 
uncon5ti:uti~nal in light of the Supreme Court's d~cision in 
:ebron v. National Railroad Passenger cor~., 115 S. Ct. 961 
(:995). 

:)10 C9S0 HS zozQ, CC:91 S6/S1/80 
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lV1emorandum 

"jJi'll,.·':! 

8. 116, The Amtrak Reform and Privatization Act June 13, 1995 
of 1995 

Kent Markus 
Acting Assistant 
Attorney General 

Attn: Velma raylo~ 

F,"m t\ I 
Richard Shiffrin~ 
Deputy Assistant 
Attorney General 

The Supreme Court recently held that Amtrak is a government 
agency subject to the obligations and limitations of the 
Constitution. See Lebron v. National Passenger Railroad 
Co~poration, 115 s. Ct. 961, 973 (1995) ("It surely cannot be 
that government, state or federal, is able to evade the most 
solemn obligations imposed in the Constitution by simply 
resorting to the corporate form."). As SUCh, Amtrak may only 
exercise statutory authority insofar as it conforms to the 
requirements of the Constitution. Currently, Amtrak's board of 
directors is not appointed conformably with the Appointments 
Clause. U.S. Const. art. H, § 2, cl. 2. 

The Amtrak Reform and Privatization Act of 1995 seeks to cJlu....C."1S 
make Amtrak a prIvate corporation that is not an agency or ~. ~~? 
instrumentality of the government fo~ constitutional purposes. 
The bill would repeal 49 U.S.C. § 24302, which authorizes the 
government to appoint a major-ity of the board of directors. If 
enacted, the bill would ostensibly relinquish the government's 
"permanent authority to appoint a majonty of the directors." 
Lebron, 115 S. Ct. at 974. we believe that the government's 
retention of permanent appgintment authority over a majority of 
the board 15 a necessary condition to concludIng that an entity 
is a government agency or instrumentallty to WhICh the 
obligat"ons of the constitution apply. ~ id. To the extent, 
:hen, that the blll results in the government relinrUishing 
permanent appointm~nt authority, it would successfu ly ~rivatize 
Amtrak. However, the bill is completely obscure as to ow 
d~tors would be chosen henceforth and as to w~, if anyone, 
... ·ill oOwn stock or otherwise cgnt!:'ol the corporation in the 
future. As such, we cannot offer a definitive conclUSion as to 
whether the bill would actually privati2e Amtrak; we can only 
state that the bill would allow the privatization of Amtrak. 

c'w..IJ ~~ k ~ de.-!. <:4 Kw.. dJ ~A." ~ 
~ \,wV'tAA. "\ ~ t\. \,,\ \\ dov.. ~ ~ 
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· l\tlemoral- ...1m 

~U~J(ct Dale 
8_ 116, The Amtrak Rest.ucturing Act of 1995 March 24,1995 

Tn 

Kent Markus 
Acting Assistant 

Atto.ney General 
Office of Legislative Affairs 

Attention: Velma Taylor 

Fro", vD 
Richard L. Shiffrin 
Oeputy Assistant 

Attorney General 
Dff4ce of Legal Counsel 

The proposed Amtrak Restructuring Act of 1995 raises 
significant constitutional concerns.' The Supreme, Court has 
held that federal officials ·who exercise[] significant authority 
pursuant to the laws of the United States [are) officers of the 
United States and therefore must be appointed pursuant to the 
AppOintments Clause.- Buckle~ v, Valeo, 424 U.S. 1, 126 (1976) 
(per curiam). Because the proposed Act ~ould vest significant 
authority in federal officials who are not appointed conEormabl~ 
with the Appointments Clause, the proposed Act violates the 
Appointments Clause. ~ U.S. Const. art. II, § 2, cl. 2. 

The Supreme Court .ecently held that Amtrak is a federal 
gove.nment entity for the purpose of determining whether it has 
violated an individual's Fi.st Amendment rights. '~Lebron v, 
National Railroad Passenger Corp., 115 5.Ct. 961 (Feb. 21, 1995). 
The Court's opinion in Lebron was careful to define the Court's 
holding with reference to the specific question presented in the 
case: .. we conclude that (Amtrak] is an agency or instrumentality 
of the United States for the purl'Ose of individual rights 
guaranteed against the Government by the Constitution.w 115 
S.Ct. at 972. 2 It is possible to argue, therefore, that Lebron 
does not require the conclusion that Amtra.k, is part.of, the, ., 
federal government for the purpose of determining the application 

1 We have been asked only for our views regarding the 
proposed Act. Therefore, we limit our comments to the authority 
the proposal would vest in Amtrak. We have not reviewed and do 
not discuss any pre'existing authority that Amtrak might possess. 

2 ~ ~ ~ at 967 (question is whether Amtrak "must be 
r~9arded as a Governrr~nt entity for First Amendment purposes"), 
974 (holding is that Amtrak "is an agency of the Government, for 
the purposes of the constitutional obligations of the 
Government"), at 974-75 ("We hold that [Amtrak] is part of the 
Government for purposes of the First Amendment."). 
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of the st~uctural requirements of the Constitution such as the 
Appointments Clause. Those struct~ral requirements do. not create 
"individual rights guaranteed against the Government 'by the 
Constitution~ in the sense that provisions such as the first 
amendment do, and Lebron's wording could be read to imply that 
Amtrak should not be considered a federal agency for Appointments 
Clause purposes. 3 

While this argument is not obviously incorrect, on balance 
we do not think that the courts would accept it as the best 
reading of Lebron, at least with respect to the applicability of 
the Appointments Clause to Amtrak. While it is true that the 
Appointments Clause does not directly create windividual rights," 
its ultimate purpose, like the first amendment's, is the· 
protection of liberty. As the Court stated in the seminal modern 
Appointments Clause case, the founders, not content to rely on 
paper definitions of the rights secured to the people, "viewed 
the separation of powers as a vital check on tyranny." Buckley 
v. Valeo, 424 U.S. 1, 121 (1976). The Appointments Clause 
protects liberty by diffusing power and designating clear lines 
of responsibility and is therefore a vital complement 'to the 
p~otections provided by individual-rights'guatantees. Through 
the Appointments Clause, "the Constitution constrains 
governmental action" just as surely as it does through the first 
amendment. Lebron's holding that Amtrak's actions are limited by 
the first amendment because it is -by its .very nature, what the 
Const i tution regards as the Government," 115 s.ct. at 971; 
impl ies that its actions are also limited by tht;!requi rement of 
the Appointments Clause that federal officialS exercising 
significant authority do so only if appOinted in accordance with 
the Clause. Therefore, any official of Amtrak who exercises 
significant authority must be appOinted pursuant to the 
Appointments Clause. Put another way, no statute may vest 
significant authority in any employee of Amtrak who. is not 
appointed conformably with the Appointments Clause •.. ~ 
generally Buckley, 424 U.S. at 124-41. 

3 One sentence in Lebron provides modest ·affirma-tive 
support for this argument; at one point the Court referred to its 
conclusion as being "[tlhat Government-created and -controlled 
corporations are (for many purposes at least) part of the 
Government itself." 115 S.Ct. at 973 (emphasis added). While 
the words we have emphasized certainly demonstrate that the 
L.e.i;>ron Court contemplated the possibility of a corporation being 
part. of government for some purposes and not othe:i:'S~ ·;we do not 
t.hink much can be built on such a passing comment in'the present 
context. See also iQ.... at 974 (distinguishing an 1824· decision in 
which the Court held that a state-Chartered bank did not enjoy 
"privileges of the governmentR such as eleventh amendment 
iImlunity) . 
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The Act vests Amtrak' s off icers with'S igriificarit authori ty. 
Section 10 authorizes Amtrak to provide '''in,terCily rail passenger' 
service • • • throughout the United States." Section 10a1so, ' 
authorizes Amtrak to "adjust its route structure as it deems 
appropriate. H Section 11 gives Amtrak authority to "negotiate 
new employee protective arrangements,D and section 6 empowers 
Amtrak to negotiate with its unions and enter into an agreement 
regarding Dcontracting out work." Negotiating and entering into 
contracts on behalf of a federal government agency with the 
employees of a federal agency is manifestly significant authority 
and any federal official who exerCises such authority must be an 
officer of the Untied States. Section 13 authorizes Amttak to 
construct an electrification system between Boston; 
Massachusetts, and New Haven, Connecticut. Section ,13 also 
grants Amtrak complete discretion with respect to this project. 
Therefore, we think that this represents an exercise of 
significant authority. Finally, section 15 authorizes Amtrak to 
make such capital improvements in the Northeast Corridor as 
Amtrak deems necessary. Such broad discretion commits 
significant authority to Amtrak. 

If the officers of Amtrak, who are clearly federal officials 
pursuant to Lebron, were appointed in conformity with the 
Appointments Clause of the Constitution, there would be ho 
prohibition on vesting them with the foregoingpowerSihowever, 
with one clear and another dubiOUS exception; they are not. We 
turn first to the five board members who are not appointed as 
principal officers. See U.S. Const. art. II, § 2, cL2. 
(requiring principal officers to be appointed bythe·ptesident 
and conf i rmed by the Senate). 4 The courts have never',', ' 
definitively addressed the question of whether a collective 
department headS may comprise inferior as well as principal 
officers, lli Weiss v. United States, 114 S. Ct. 752, 76.8 (1994) 
(Souter, J., concurring); Silver v. United States;:'9S1 Fi2d 1033 
(9th Cir. 1991). We need not resolve that issue here because 
none of these five board members is validly appointed as an 
inferior officer. ' ,: 

The Appointments Clause requires that inferior officers be' 
appointed by the President and confirmed by the Senate, unless 
Congress expressly provides that the apPOintment is to be made by 
the President alone, the head of a department, or a court of law. 
U.s. Const. art. II, § 2, cl. 2. Two of the five non-Senate 
confirmed board members are nominally appointed by the President 

.', ,;" 

4 The five are the two members appointed by,thE!.,'president 
alone, the two elected by the preferred stockholders';'F.and the 
President of Amtrak. ~ 49 U.S.C. § 24302(a),(1) (8),":0(0), (E) . 

.. ', : 

, "" , 

5 The head of Amtrak is its board of directors .,) See; e. g. I 

Silver, 951 F.2d at 1038·39. " 
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alone. Under the proposed bill, however, these two would be 
appointed from a list of five names submitted by commuter 
authorities. 6 The Attorneys General have long held that any 
requirement that the President make an appointment from a list 
represents a patent violation of the President's constitutional 
appointment power. See, e.g., Promotion of Marine Officer, 41 
Op. Att'y Gen. 291 (1956); CiVil Service COmmission, 13 Op. Att'y 
Gen. 516 (1871). Another two of the five non-Senate confirmed 
board members are elected by Amtrak's preferred shareholders. 49 
U.S.C. § 24302(a)(1](E). These shares may potentially be held by 
anyone who wishes to purchase them. Such shareholders need not 
be the President, a department head, or a court of law and so are 
not necessarily a valid repository of the constitutional 
authority to appoint an officer of the United states.' The 
fifth of the members is the president of Amtrak ex officio, who 
is appointed by the other eight members of the Board. Assuming 
arguendo that the Board is the head of a department within the 
meaning of the Appointments Clause, see generally Freytag v. 
Commissioner, 501 U.S. 868(1991), and that a collective head of 
a department may itself appoint members of that collectivity, ~ 
generally Silver, 951 F.2d at 1038-41 (leaving this question 
open), the PreSident of Amtrak is nevertheless not a properly 
appOinted inferior officer. Because nO more than two of the 
eight members are validly appointed, the Board'as it is currently 
composed may not exercise the constitutional appointment power, 
even though an argument might be made that a validly appointed 
board could. 

6 This is only a slight modification to the current 
mechanism for choosing the two members who are appointed alone. 
The statute provides that they are to be appointed from na list 
of names consisting of one individual nominated by each commuter 
authority for which Amtrak Commuter provides commuter rail 
passenger transportation . . . and one individual nominated by 
each commuter authority in the region . . . that provides its own 
commuter rail passenger transportation." 49 U.S.C. 
§ 24302 (a) (1) (0) • 

7 As it happens, all of Amtrak's preferred stock is held by 
the United States. ~ Lebron, slip op. at 11. It is not clear 
whether that stock is voted by the President or a department 
head. However, even if the Constitution permits the President or 
a department head to appoint inferior officers through the 
mechanism of exercising a shareholder's election rights, this 
would not save the validity of the Soard. If any member of a 
collectivity is appointed in a constitutionally offensive manner 
the entire collectivity is invalid. See. e.g., Buckle~, 424 U.S. 
at 14l-43; cf. FEe v. NRA Political Victoty Fund, 6 F.3d 921 -
(D.C.Cir. 1993), aff'd, 115 S. Ct. 537 (1994). 

- 4 -
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Of the fou~ members who are subject to Senate confirmation, 
only the Secretary of Transportation, who sits ex officio, is 
clearly appointed in conformity with the Constitution. ~ Weiss 
v. United States, 114 S. Ct. 752, 768 (1994); Shoemaker v. United 
States, 147 U.S. 282 (1893). The remaining three are each chosen 
in a distinct manner. One must be appointed from a list 
submitted by various interest groups. See 49 U.S.C. 
§ 24302(a)(1}(C). As discussed above, this mechanism violates 
the President's constitutional appointment power. See. e.g., 
Promotion of Marine Officer, 41 Op. Att'y Gen. 291 (1956)~ Civil 
Service Commission, 13 Ope Att'y Gen. 516 (1871). 

Another must be chosen from among the Governors of states 
with an interest in rail transportation. Even if this includes 
all fifty states, it does not leave sufficient "scope for the 
judgment and will of the person or body in whom the Constitution 
vests the power of apPOintment. The parts of the Constitution 
which confer this power are as valid as those parts from which 
Congress derives the power to create offices, and one part should 
not be sacrificed to the other. An office cannot be created 
except unde. the conditions that it shall be filled according to 
the constitutional rule.- 13 Op. Att'y Gen. at 520-21. 8 

The final Board member is not appointed from a list or a 
small, finite universe of individuals; instead, the President may 
choose anyone for this slot as long as the appointee might be 

8 The Constitution does not ordain a magic number of 
potential appointees such that Congress may not enact any 
requirement or qualification that limits the field to a smaller 
number. We do not believe that this observation at all 
undermines the principle that there exists a constitutionally 
mandatory scope of discretion that must be accorded to the 
constitutional repository of the appointment power -- here, as 
typically, the President. AS Attorney General Amos Akerman put 
it, 

But it may be asked, at what point must the cont~!1cting 
process stop? I confess my inability to answer. But the 
difficulty of drawing a line between such limitations as 
are, and such as are not, allowed by the Constitution, is no 
proof that both classes do not exist. In constitutional and 
legal inquiries, right or wrong is often a question of 
degree. Yet it is impossible to tell precisely where in the 
scale right ceases and wrong begins. . . . In the matter 
now in question, it is not supposable that Congress or the 
President would require of candidates for office 
qualifications unattainable by a sufficient number to afford 
ample room for choice. 

13 Op. Att'y Gen. at 525. 
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said to act "as a representative of business with an interest in 
rail transportation." 49 U.S.C. § 24302(a)(1)(C)(iii).9 We do 
not regard it as necessary to resolve the question of whether 
Congress may impose such a qualification or whether an officer of 
the United States may be permitted to represent any interest 
narrower or more specialized than the public interest of the 
United States. Even if provisions for filling this seat on the 
Board are constitutionally permiSSible, that would bring to only 
two the number of Board members who are validly appointed. A 
nine-member Board that comprises seven invalidly appointed 
members may not receive or exercise significant governmental 
authority. See Buckley, 424 U.S. at 141-43 (invalidating eight 
member board on which four of the six voting members were held 
invalidly appOinted but upholding the board's prior actions); cf. 
FEC v. NRA Political Victory Fund, 6 F.3d 821 (D.C. Cir. 1993) 
(striking down eight-member board that included two 
constitutionally objectionable members), aEE'd, 115 S. ct. 537 
(1994). 

For these reasons, Amtrak's Board of Directors, as presently 
composed, is invalidly appointed and may not exercise or receive 
significant executive authority. Therefore, the proposed bill 
may not constitutionally include the provisions of sections 6, 
10, 11, 13, or 15 cited above, unless the bill is amended to 
p.ovide for a Board of Directors that is appointed in conformity 
with the Constitution. Whether the bill is amended to delete the 
provisions granting Amtrak authority or to provide for the Board 
to be appointed by the President by and with the advice and 
consent of the Senate, the bill's additional unconstitutional 
infringement on the President's appointment power, contained in 
section 8(a) (requiring the President to make an appointment from 
a list), should be deleted. 

9 The requirement that, of the three Senate confirmed Board 
members other than the Secretary of Transportation, no more than 
two may be held by members of the same party aleo represents a 
~ignificant and, we believe, difficult to justify intrusion on 
the President's constitutional appointment power. without 
endorsing any particular test for reviewing such restrictions, we 
do not see how requiring a political balance among only a small 
subset of a board that is not charged with an apparently partisan 
task can be said to be reasonably advance any legitimate 
governmental interest. 
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The DcpIlrtmcnt ot'Tnmspor1ation sbuts with the Committee a beUef' in tba importan~ of'lnter:c1ty 
rall passenger service as a component ofthh: N .. t~oll" intcrrnodal transportation ayltctb. I ' ' 
appreciart your efforts In moving legitlltion to reauthorize. Amtrak and wam tQ pNYide you With 
tM AdminiI!rUlon'. ",tM on .-veta! ofthc key b8~' as the TmnspoI1atJon and In8vu\lcture . 
Ccmmltteo prepato$ to COntinlKl c;Onsj~on Qf H.a. 1788. 

On JIUIC 13, I wrote to you otmy conc:oms with sevClal of1hc proposals that wore' included in the .. 
Railroadl.Subcommittee appioved bill.Chld amoq these were the provisions QD labor­
Jtlllllalement relations and the financial reforms included in Title V of the bill. I am plea$ect to lICe 

that SOgle prqgress is bema made in revisina the labor sectiou to ·5tl'eG5 IIDbiev1n& reform th.roujh 
labor·m8nsaelnent dialop. Joontinue to helieYe that labo~mcnt nesotJatioDl are ttl; ben 
method for achiovina reel refom1l1. . 

We remain trol.lbl~ by the financial ~tbnn6 I1lclladed In Titlo V of tile current cIraft of the biU 
~auae they unn~y jeopanllze tile substantial F: ederBl iOVC!lllncltt investment in Amtrak by 
Immediately giving Up taxpayer protcctior1S before Amtrak has undertaken the actions hCoeWlr)' to 
successfully reStructure itself. Clearly. the iJsucs surrounding the method ,aud pace foT ~ 
Amtrak to opet'lltini Rlf.sufficieno)' are complleated ones aDd the Itakei -. Nab. We contUaue to 
believe the Comil experi.etI.U provid .. a valuable model .. At J nowcl in lI)y June 13 ll:llt«. Comall 
Meded statutory chMsts to &u It from. unnoooaaary sovmun~ rquladDIi and sutBclcnt time for 
capable maagement to iake advanta'&o oCthe neW ftoeedoms to tum the corporation around. The 
Fodolal gOYet\Ul1eni did not release 11Ilntmms in Conrail in 1981 when NERSA was enactecl but 
In 1986 Wben It \\-'as clear that Conrail', restructurirli was eomplete. I beliove wo should adopt .. 
similllr approac:h with Amtrak. We mould sot I aoalllOW and enact· the refonD. that will en&blt 
Amtrak to moot that aow~ There will be suftlcient time III Amtrak completes its ~ over 
the next SCVtlral years for U5 to review the corporation'. prop'S and {or ~ tho 
appropt1.aM long-term relationship ~en the F~,ovc~t _ • now AP:rtnk .... 

Olven the tiPutc.irt IlAtIW of tba P I. challenges conttolltini Amtrak, I am very concerned 
tbat-tht: oumnt ~ of me bill wout:barp AmIraJc'$ cuncnt Board of Directors in fitvor of a 
to'Cllly new "Emergtney Reftn'm Boares" tbal would mana,e the corporation for the next four years. 
I believe this Cbar!F ill wmtcessuy anc! counter~. Tho <iurrcnt Board baa ~ a 
firm commitment to elfmllWC AJntrak's dependence on i~ Federal opera1iDg I\lhGldy ow,r tho ,ext . 
five yearll end 8 dcdill/ltion to taking the baM-nosed buline$a ciKiJioDa ".allY to acbiovo thi:5 
iOIl!. Replaei% the Board at this c:ritiOall~ture with MY- now pup ofindiyidll,ds, Jet aJOAII • J' 
pup tliit mig N9J0ad to political mher thM busJnc!l! AA"CCIS • .fOO1Ild Q!l111!ft 'A1mmk to we , 
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focus and ~.Iuable time in its efforts to eliminate th& $ubsid~. There: ia no 1n4lcat/.on that the 
wmnt board 18 unable or unwillins to lead Amtral( towetd5 a;!f-sutftcienoy. In my view, the 
currant board lind manaaetnelit are rcad)I '«) move forward with thCl new tools that will be provided 
by the l'RUthorl2ation leeislatiou. J support living tbem the cballee to show tbelr resolve. 

r also believe tnere III lUI imp~J1am 1l)1e tbr the seerctarr to play on the AIua.k Soard beoaWlO of 
the alsnificant Flldoral investment. R=cognWng the importance of. cOordinated approach to. 
tran.tpOnatlon prosrams anti the need to protect the public inte~tt, the Sccrotcy bu beena . 
member of thO. Amnk Soard since the eC>lporation • omied in 19?1. Slmllar~r seemS to me 

. to rcpresmt sound management to have the pre.idem oftbo ¢oqumuton tepmen on the Board. 
nus it oorWstent with 1he practice ormajot' private sCW)r co%pOl8tione. . 

Tho proposed legislation wowd eliminate W security interests the Federal Govmmaom has in 
Amtrak. ineludiDg the pref"rred 5t~ holdiJl3S aDd the note/mortgage on the Nonl.ut Cgnidor. 
Conpu ~ these 5"lUlty interests in 1976 and 19&1 in 0J'Clet to p1'O~t the publlo's interest 
In Amtrak'. &ssCf$ tlW were purchuocl.wlth taxpayer dollars md to ensure tb&t these ums . 
wntInuc to be \Qed for rail passenger servIce. The Northeaat Corridor J)o~/mortglie servo the 
addtltonal Important put'pQR of PIOt8e1iDg the broader transportation 1mportance of this vhal asset. 
The public'. need for this protection is not .~ simply becaU$C Amtrak is ehartina a new 
cO.ww wwards operatmg .elf-suffioiAi~r. Amtrak has used blllioDs ofillXpa.ver funds 10 acquire 
e«wpment iuId r.oilitiea and t() m.inta1n tts operations. The a\Jthoriut:loll5 in thia bill prosaiso an 

. addItional $4 billion Qverfiaw1 years 1m through 1999., The pub1ie'. exis1:baJ scourity interests 
.houId nOlo; simply erased. WD have an obliptfOD to Mptesent aM pro1Dct the lntwosu ortbe 
tAxpayers and maJn .Uftioitr.lt control to assure tha11bt at_ thor have purcblsed l'tmain 
dedltlated to rail pamnser service. 

Finally, the Administration ha$ NSll'VatiOlU with the JnclUSioD of. on pumtive damaalls in Title 
LV of'ttio bill. 

The Committee Jcad..-ship's proposed legi$latlcm is a positive coDhiblltion to the liobale 011 how to 
ona~ the lOXll~mm vhality of intercity rail pwenaer retvice. It bas b~lped fu'cu.s dle various . 
ttabholdors In Amtrak OD brues of importance aM OIl the mcuW'CI needoc1 to make Arnhk a . 
oOmIrlel'Vially·focuSed timider of quality tnnIpOrtatiOIl aervill4j that Is free'of its depeDderioc on a 
fedml operating Msldy: The Ocpartmtnt looks forwvd TO COJltinue to work witii.tI\e Committee 
In craftiria • meaninafulle,iaIativCl piobp tb.It will help Amtrak achieve our shared vition·for the 
Corporation_ P1euI. do ftOt ~i_ tu4MBQt me or Steven O. Palmer. AssiltaDt Secretary for . 
Oovel'DmeUlal'Affain. SO tba1 ~ 'cart this coope18.tiv. e1l'ort. f . . 
Sln;mly, 

.. 

Federico 'efta 
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WANTS TO SEE YOU URGENT 

I RETURNED YOUR CAll I I 
Mea_g. 

AMPAD 
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U.S. DEPAR.'l!G!Im' OP ~ON 
OWIc:Ji: OJ' 'l'HB SECRB'l'ARY 
400 Seven~ Street, S.W. 
Washingtcm, D.C. 20590. 

NImber of Page" iziclmi:i.=g t:h:i.s page; q 
Da te: 7-;H!) -7 5' 

TO : J&IIIO:6 Castello 

FROM; , Janno Lieber 

Deputy Assistant Secretary tor Transportation lol1~y 

PAX MESSIDB, 

Please call me to d1scuss. 

P.U9 
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'1'0, 

FROM: 

RE= 

.Efta of tbe elm 
tI.8l. JDo",t of Btpfe!tntattbe' 

1ItdfI(n;ton. ., 206\5~1 

July 24, 1995 

The Sonorab~e Bud Shuster, Cba~rman 
Committee on Transportation ana Infrastructure 

Cheryl LauU/ 
General Counsel 

The Constitutionality of the Emergeucy Reform Soal:'d' 8 
Appointlnent of Memtlershlp unoe: the Amtz-a.k. Reform aDd 
Privatization Act of 1995· 

You have asked for an informal opinion regarding the 
constitutionality of congres::Iional appointment of the Emergency 
Refo~ Board's membership unde. Section 24302 of the Amtrak Reform 
and Privatization Act of 19~5. Your epecifiQ quelOlt;ion i.;: whether 
t:~ appointmen~s to the Emerg~ncy Reform Board, albeit a temporary 
body which would expire in four years, would be governed by the 
United States constitution and pa~~ oonstitutional muster. 

Amtrak was created wh<'!%l. Congress ena.~tl!d the Rail Passenger 
service Act, Pub. L. No. 91-519, 84. Stat. 1327, October 30, 1970,. 
45 U.S.C. Sel:tion 510 et, seq. (1ga2). The Act authorized Amtrak 
as a "for profit corporation, t.he purpose of which shall be . to 
provide intercity and ·oommuter rail passen~er service, . . . so as 
co fully·develop the potential of modern rail service i~ meeting 
che Nation'" intercity and commuter passenger transportation 
requirement"." 45 U.S.C. Section 541. Thus, the drafter(s) 
envisioned that Amtrak "\or~uld not be an agency or establishment of 
::;he united StatEl~ Government." ld. 

In July, 1995, an amendment was offered under the "Amtrak 
Refortll and privat:ization Ac'C of 1995." Title V - Financial Reforms 
Seotion 50l, Board of Directors Section 24302 (a) Emergency Reform 
Boara (2) membership assercs in pertinent part: 

" (2) Membership - (A) The Emergency Reform aoard 
shall consist of 7 members appointed as follows: 

II (i) Two individuals to be appointed by the 
Speaker of the House of Representatives.· 

' .. 
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"(iiI One individual ~o be appointed by the 
mino~ity laader of the House of 
Repreeentativell, 

M (iii) Two individuals to be appointed by the 
majority leader of ~he Senate, 

" (iv) One individual to be appointed by the 
minority leader of the Senate. 

"(v) One individual ~o be appointed by the 
President. 

t.· ~s Amtrak Governed by the United States Constitution? 

The charter of the National Railroad Passenger Corporation 
(Amtrak) stipulates that Amtrak "will not be an agency or 
eetablishmenc of the United States Government.- 84 Stat" at 1330. 
In Lebron v. Natipnal Raj lroad Passenger Corp., 115 S. Ct. 961 
(1.995), however, the Supreme Court held' that Amtrak is a part of 
t:.ha Government for purposes of the First Amendment. Id. 115 S, Ct, 
9~1 at 975. The court ruled that the agency disclaimer 
incorporated into Amtrak's enabling legislation could "suffice to 
deprive Amtrak of all those. inherent powers and immunities of 
Government agencies that is within the power of Congress to 
eliminate" but held that Congress did not have the power to 
detarmine Amtrak's governmental status with respect to the 
~cnQtitutional rights.of individuals affected by its actions.~. 
115 S. Ct, 961 at 971, The court found that the Cloa~s, 
administrators, and impetus for creation of Amtrak all emanated 
d1re~tly from the Federal government, and thus was a ~overnment 
agen~y for Constitutional purposes. . . 

IfY UU..3 

The stated rationale used by Lebron to enforce the IT'irst 1 
Amendment cn Amtrak should be.e~al1y valid with respec~ to the 
Appointments Clause of the Const~tution. Art. II, sec. 2, C1.2. 
The court's analysis encompassed all proviSions of the constitution 
that Congress does not have the power to control. 1 The Appoint - . 
ments'Clause clearly would not fall into Chis cucegory, as i~ waD 
itself meant to be a check on the power of the legis~atu~e. 

The structural reforms for Amtrak outlined i.n the propos.ed 
legislation should not rnaXe a difference in its statue \'lith respeot 
to the constitution. The !ocus Of che cou~t was creation and 
control by the Federal Government, and the rl!tooled Amtrak \'Ii 11 . not. 

1 "Section 54l is assuredly disp0l!id_tive of AmtraJ<' G status as 
a Gove:rnment enti.ty :ear purposes of matters that .re wi.thin 
congress' control. . " But it is not for Congress to make the 
final determ1nation of Amtrak's ~tat.ue as _ government entity for 
purposes ot determining the conet:i-tutional rights of citizens 
affected by it's actions." Lebron, l.l.5 S. Ct. 961, 971. 
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differ significantly in this respect- The elimination at voting 
rights for preferred stock holders (the Unitel1 States current.ly .J' 
holds all preferred stock of Amtrak) and other pr1vatization, 
measures enacted hy the proposed leglslation diminishes the e~tent 
of government contrel, but t\onetheless' it remains that 
&'Tltrak ". . : is established and organized under federal law for 
the very purpose of purs..:ing federal governmental objectivee, und~r 
the direction and control of federal governmental appointee~_· La. 
115 S. Ct; at.973. The proposej legislation also tries ~o cast 
Amtrak as a private corporation by exempting ~t from Title 3~ of 
the U,S. Code and striking out sections of the code ~hat define 
"mixed-ownership" entities like Amcrak as "Government 
Corporations·. Lebron ma~e i~ clear, however, that Congress doe~ 
~ot have the power to liberace Amtr~k from constitutional 
restraints by legislative t1ac.~ 

II. Since Amtrak is Governed by ~e UD~eed SeQeo~ Conscitutian. 
does Amtrak Adm1Dister /lDd Execute the Laws of the United 
States and What are the Consequenoes? 

':'he evenes regarding the Metropolitan wat;'lhington ~i~arts 
would be inStructive in thi~ matter. 

In Cicizens for the Abatement 9f Aircraft Noise Inc y MWAA, 
716 F. supp. 974 (n.D,C. 1999) rev'd in Part, 917 P_ 2d 48 (D.C. 
C~r. 1~~O), aff'd,.L~~ S. Ct. 4498 (L99~). the Supreme Court held. 
tha~ the ao~rd of Review as comprised of ~emberB of Congress was 
unconstitutional all! violative of the separat:ion of powers doctrine, 
det:ermining .that the Board of Review was an agent of Congress. In 
sum, the Court invalidated the ~card of. Review because it was Dar. 
er-city created at the initi.tive of Congress, the power of which 
congress has delineatad, the purpose of which is to p,rotect an 
acknowledged federal in~Qre5t, and membership in which is 
~estricted to Congressional officials." rd. at 2308. 

In response, congress passed the Metropolitan Airport 
Authority of Wa~hington Act Amendments of 199~, Pub. L. NO. 102-
240, Title V!I, lOS Stat _ 2197 ("1991 Amendments n). While the 1991 
Amendments a1eered the composition, qualifications and memberShip 
of the Bo_rd of Review, the new Board of Review was to be chosen by 
the Diractors based on lists submitted by the Speaker of the House, 
and Presidem: pro tempore of the Senate. The 1991 Amenc:1mem:s 
notwithstanding, a subseqUent challenge Co the Act as amended 
resulted in a second determinatior. of unconstitutionality as ,the 
retention of control by the Congress in the Board of Review was 

l nIf Amtrak ie, by its very nature, whac the Constitution 
regards as the Government, congressional pronouncement that it is 
not such can no more relieve it of its F1rB~ Arnenc1ment =$trictions 
than a similar pronouncement could exempt the PeQe~al Bureau O£ 
Investigation from the Fourth Amenl1ment.n Lebron,· 115 S. Ct. at 
971. 



.ruly 24. 1995 
Page 4 

once again deemed violative o! tne 8epar~tion 
District Court finding tne Board an agent 
impermissibly exercised Executive power. 
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of powers with the 
of Congress that 

The Court also found the appointment ~yetem for the members of 
the Board of Revl.ew to be violat.ive of the Appoincrr.anes 'Clause of 
the Constitution. Hech1nger v. r-IVAA, B45 F. Supp. 902 (D.D.C. 
1994) aff'd, 36 F. 3d 511 (D. C. Cir. 1994) Caffirmil'?-9 decision on 
separation of powers grouncb but not reaching the Appointments 
Clause 'issue) . 

The Appointments Clause authorizes the Pre~ident to nominate 
and to appoint wit.h t.he advice and co:naent of the Senate "Officers 
of the United States," but it also empowers Congress to vest the 
appointment of inferior Officers in the president alone. in the 
courts ot Law, or in the.Heads of Oep~rtments. Thus Officers of 
the ['nited scates .execute the law8 anactad by Congress with the· 
authority of Che Unit:ed States. According to Buckley v. Valep. 424 
U.S. 1, ).09-).43 (~~7G), they are appointed pursuant to the 
Appoincmencs Clause. 

In Buckley V, Valeo, supra, certain provisions of the Federal 
Election Campaign Act Amendments of 1974 were invalidated because 
Congress had the ,appointment power four of the six member Federal 
EleCtion Comrni~eion (FEC). Since the Federal Election Commission 
admin1scerea and executed the laws of the United States, Congress 
coul~ not have the decisive ,role in the appointing process. 

Moreover, in REC v. MBA Political victory fund, 6 F.3d 82), 
(D.C. Cir. 1993), ~. ~. for want of juris., 115 S. Ct. 537 
(1994), the Court of Appeals held that it waS constitutionally 
improper to include the Secretary of the Senate and the ClerK ot 
the House of Rep~e8entatives or their designees, (emphas1s a~~ed) • 
as e~ o:£icio rnQmber~ of the FEC because of the possibi11~y Of a 
measure of Congressional influence in commiesion deCisions. 

SinQ6 Amtrak administers and executes the laws of ~he United I 
S~ete~ and would likely be .governed by the Consti~ut~on ~s 
proffered by the reasoning of Lebron v. National Railroad Passenger 
Corp., we ~alieve that Amtrak's interim Emergency Reform Board's 
membership is subject to proviSions of the United States 
Conlltieution, . including the Appointments Clause and t.he Doctrine of 
Separation of Powers. 

Analyzing the Emergency Reform Board's. membership against the I 
above decisions. the appointment of members by the Speaker, ths 
minority leaders and the' majoricy leader does not pass 
constitutional scruciny as it does violate che separation of powers 
and the Appointments Clause. 
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:I:I:t. Alternatives ~o III. OOllgrsssionaloly Appointed Board of Directors 

Toe interpretation of the U. s. consti tution, l:>oth as to 
separation of PQwere and the Appointments Clause, Art 2 I § 2, 
c:ause 2, by the Supreme Court makes any alternative which includes 
~ne appointment by congress of a majority of Amtrak policy makers 
suspect. 

There are feW' avenue" to get around the clear ban on 
congressional involvement in enforcing the law in this case, the 
Rail Passenger Servioe Act, Im'Ora. "We imagine that any'alternative 
we suggest has already been considered by your Committee. 
Nonetheless. the following might accomplish your aims: 

"IIIIvvu 

1. Reform the ratio of Congressional to Presidential 7 
appointments. This would require giving the President a majority 
or t.he Soard appointmenca. Wowever, a 4/3 or 5/4 ratio. might 
rBcaln some congressional control and,still~et court'approval. 

~~ve th.e~,ard untouched_._.i:'tut instead appoint a p<:!ae 
closure type Commis"ion to review and recommend a long term 
,scrut-i-on-for-AmtLa-Je-, -Th'is mignt not cure the problem you are 
cleaTing w3.tli, but could provide the groundwork for a lateLQol.ut.i.Dn 
of the problems ~volvad in dealing with Amtrak. 

3, Consider offering Amtrak' 9 limited North East Corridor to 
a oonsortium of the G6Ven states in the corridor. on a take it or 
lose it hi!t.=,is. The package might involve a declining. federal 
subeidy with conqre"sional oversight for a period of five or ten 
yeare. ' 

4. Consider a sequenced conditional dispOSition of the line 
to existing private rail lines. 

A3 you ~re aware. none 
saciah.cco:ty. The problem, 
politioal and economic. 

of the above suggescions is new or 
however I is less legal than lt is . , 

We have gtatad our opinion that no solution. crafted ~o allow 
substantial Congr88sional enforcement or management input, can pe 
expeceed to survive court challenge. That being the case it is our 
view thae the form of the pending proposal will not produce the 
reBult it ineends. 



toonoo ~ 

u. S. DEPAImItBNT or TRANSPOXI:ATION 
OFFICE: OF 'mE SECRETARY 

400 Seventh Street, S _ w_ 
~, D.C. 20S9Q 

... '" 
),l.. J"":'F o£ :Dag.a~ :mCll""H ng t:1U.. ~1_'-,,3,---_ 

. . 
Da te : __ --'o.!..1L!.(2::...11J...(.L9 ,L,5 ___ _ 

TO 
.. _",lames Costello .. 

.FAX: 456-6.279 

FROM ro JANNO LIEBER 

'l'elepbone;. 366-44,0 Fax: 366-7127 

.0 

IJI10d .LSO .Loa 



..... c.: 

LlABILITYPROVISIONS OF THE AMTRAK REAl.iTHORIZATION BILLS, 

STAms Of 'I1.fE BILLS 

.. The S~rune Commerce; Science and Tr:mspormtion Comrninee approved .f,.mtn..1c 
reauthorization legislation (the "Atotrak and Local Rail Revitalization Aet Qf 1995l!) on 
July 20, 1995. Floor action has not been scheduled. 

The Iio~e Tnmsportation and Tni'ra;"1Iucture COIfI.\'!llnee adjourned \l,'i!hOill complef.ll1g' 
action on Amtrak reauthorization legislation (the "Amtrak Reform and Privatization Act 
of 1995) on June 14. 1995. A sch~Jlr;d Committ~meeting OTIJuly 26 to c-On..sider a -. - .. 
.evi$~ bill 19 bo: off=d by Ch!!.L= Shuster 'W'O....spostponed. Futtm: action is Ullcert..ain. 

LTABILm- PROVISIONS TN THE SENATE AMrRAK REAUIHORIZA nON BILL 

.. Punitive/exemplary damages to r2li1 passengers l.i::nited to sr=ter of2 timei' compensatory 

J 
1 

. or :52:50,000; proVid.ed, paagangBl'S are given S4equate notice of limits end opportunity to' .' 

purchase supplementary insurance. . . 

.. Limits. apply to rail passenger claims a.,aainst Amtrak. llIly ruSh-speed railroad authority, 
any commw..er authority, and any rail carrier [mcluding the Ala$b. RailrocC and private, 
railcan;). . 

.. Limits do not apply to FELA!workexs' compensation suiTS. 

.. PuDitive ciazn'"!5c:S are not limited i£tbcy aucthc only recogni.z~ dc.m..a.sC:!l in the 

Jurlsdictlon. ' , . 

LIARTT JTY'PR()viSrONS TN' Th1" pm 7~;:: A ~I"R AT( RFAT1TH'r.RT7 A.T10N 'RTI T 

(SHUSTER SUBSTIJ1JTE Qf7/~l/95) , 

~ Punitive damages llot to exceed greater of $250,000 Or 3 times economic damages; and 
damages to any claimant are not to exceed economic losses by more than $250,000. . 

.. Limits apply to claims against AlIitrak,a'·lY high speed railroad authority, any commuter 
authority imd any rail carrier. 

~ Limits do Illlt apply to FELA/workers' compeu.ation suits. 

.. Punitive:. damages are not liinited if they are the only recogniZed damages in a 
jurisdiction. 

. . 
Agreements allocatixla liability amongSt the parties would be fully enb-ceable 
notwitllstanding other laW3, public policy, or the nature of the conduct giving rise to 
llab1llty; . 

too/zoo IZI X:>I'lOd J.so J.oa UlL 9U zorA u:n 98/UILO 



RQTPQSmON 

• To date, the Department has not provided its '\iiews to the House or Senate, committees on 
the liability provisions included in either bill- Tne AdminL~tion ~ deYdoping it.syi~w:5 
in tht: coma! of the larger efforts UIiderway in the House and Senate 10 enact liability 

reform legislation. 

AMTRAK POSmON 

.. Amtrak stron~v advocates liability limitations ana negotiated an ~~~t with the 
.. Association of American ~ that speciiied a package of liability limitations to be 

sought from the Congress, Amtrak believes renegotiatloD ofits operating agreements 

,:,.ith the host freight railroads (the exLatinQ 25 vest atr-~-mcnts ei..""pUe in 19901 will be 
... '. ....".. .' I 

easier ami cheaper if statutory liability limitations are in place. A mtra.1c fear's it 'h'ill be 
forced to purchase significantlevels of insurance to protect the interests of the freight 
railroads. 

" 

fREIGHT RAILROADS POSITJQN 

.. The ~gl;lt rrulroads i. .. 'alIt ~cnt ofprovtsions making liability allocation agreements 
fully enforceable so that they willllOt be liable for ordimlry or grosa negligence in the 

, passenger =tl:Xt. The Chase Maryland AIntraktComall accIdent lnVOI veil use of drugs, 
anatne :l!S:ibllr.g of s~ty v.-ammg device .. bya Conr..il employee after going On duty; 
the Federal District Coun refused to enforce an indemnjfication agreement by Amtrak 
finding it agaiDst public policy to the extent the agrnt:Ilent covered Conrail's gross 
negligence. The freight railroads do not want tof~ tbi5 type ofliability for pass~nger 
service which they argue provides no benefits to them. 

BACKGROIjND 

.. Several Democrati~ members of the Senate Commerce Comminee expressed concerns ' 
with the liability provisions in the bill. A Breaux amendment to add language prohibiting " 
railroads from contracting away liability for gross negligence was rejectro by the 
Committee. Continued di£c~ons between Democratic members and Senator Lott and 
refinement!! to the liability proviSions an; likely between now and floor consideration. 

~ , Some Democratic members of the House Transportation Committee similarly opposed 
the liability provisions in the House bill during subcommittee consideration. The staff 
draft bil! contained a total prohibition on punitive damages and was changed to the 
cum::nt provision through a Nadler amendment The issue of liability had not been 
addressed when CbairmanShuster adjourned the mark-up on Jun~ 1.4. Amendments were 
likely from Democratic members and can be exPerud when the marl::-up reconvenes. 

, , 

2' 
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Liability limitations were considered by Congress iri 1993 and 1994 in t~e context of 
e;;~cti:lg bigh-speee raillegislat-jon. The freight railroads contend thaI 3uc:h limit; !ll"e 
C:S!!C'i!lt!al to the =c: of ~!w':d ri~-cf-'w~v for' hi;zh-~t:t:d. r.Ul. Liabil1ry I1m1iS were . '*". _.. .. 
included in the Senate bill but dropped from the enacted Swift Rail Development Act 
-which focuses on plannins and development nuher than oPOU1tional issue::;: . 

,. In 19S'O, congra~s: pn;;cts.:l sp~rnc liability li.i:nitatiODA in the context of the Vir;i.nia 
Railway Expr-=:;:;' usc: of Con;rail tracks-liablJiry against .Amtrak, COnI"'....ii and ''RE is 
14niWd to $200 million per accident and VRE must maintain insunmc.: coverage equal to 
that amount 

3, 
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TO: 

FROM: 

THE WHITE HOUSE 

WASHINGTON 

DATE: _____ _ 

White House Counsel 
Room 125, OEOB, x6-7901 

o FYI 

o Appropriate Action 

o Let's Discuss 

o Per Our Conversation 

o Per Your Request 

o Please Return 

o Other 

PRESERVATION PHOTOCOPY 
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The Honorable Bud Shuster 
Chairman 
Commi~ee on Transportation and Infrastructure 
U.S. House of Representatives 
Washirigton, D.C. 20515, 

Dear Mr. Chainnan: , 

The Department of Transportation shares with the Committee a beliefin the importance ofinte.roity 
.tail passenger service as a component of this Nation's intennodal transportation system. I 
appreciate your efforts in developing legislation to reauthorize AmtTak and want to provide you 
with the Administration's views on several of the key issues as the Transportation and 
Infrastructure Committee continues consideration ofH.R. 1788. ,J" " L ,,' ' ~.st .. ;.., "'""""C~~~~ 
On June 13, I wrote to you of my concerns with several of the oposals that were included in the 
Railroads Subcommittee-approved bill. Chief among these ere the provisions on labor­
management relations and the financial refonns included' Title V of the bill. J am pleased that 
the labor provisions of the bill have been altered fGi.. ' be achieved through labor-
management dialogue rather than Congressionally dictated outcomes. Labor and management 
negotiations are the best hope of ~g real reforinS:- , 

L- &trQf-=~ t1\J - - , 
We remain troubled'by the financial refonus included in Title V of the ent draft of the bill. 
These proposals unnecessarily jeopardize the substantial Federal Gove ent investment in 
Amtrak by immediately surrendering the truq,aye\:!s) 11nancial interests including our preferred !----; 
,stock holdings (which would be rendered worthless) and the mortgag n the Northeast Conidor1 
before Amtrak has undertaken the actions necessary to successfully restructure itself. Amtrak hiS 
used bi.Ilions of taxpayer funds to acquire equipment and facilities and to maintain its operations 
and the authorizations in this bill promise an additional $4 billion over fiscal years 1995 through 
1999. These seCurity interests in Amtrak were mandated by the Congress to ensure that these 

../ taxpayet::funded assets continue to be used for rail passenger service. The public's need for this 
protection is not eliminated simply because Amtrak is charting a new course towards operating 
self-sufficiency. ,y.!e have an obligation to r,,¥ps p. 1m-protect the public's interest and retain 
sufficient control to assure that the assets have purchased remain dedicated to rail passenger ' 
~~ . , ~ 

GWen the sigtlificaa* ftmfe of the pI eseIII tl .. dlenges CCluflOllltag AURum, I am ~L concerned 
that the current draft of the bill would discharge Amtrak's current Board ofDire?tJ:s in favor ofa 
"totally new "Emergency Reform Board" that would manage the corporation for the J;lext four years . 
.I b~lieve this change is unnecessary and counterproductive. 

This provision not only replaces the existing Board, but would disqualifY many existing Boarei', 
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members fro~ serving .on the reconstituted Board. ~lY' the bilI would preclude employees 
of Amtrak or the United States, or representatives (If rail labor or management, from serving as . 
Board· members) The current Board has demonstrated a fum commitment to eliminate Amtrak's 
dependence on its Federatoperating subsidy over the next five y,ears and a dedication to taking the 
difficult business decisions necessary to achieve this goal. Replacing the Board at this critical 
juncture with any new group of individuals could cause Amtrak to· lose focus and valuable time in 
its efforts to become a more customer-oriented commercially-viable entity. I support giving the Dk 
current Board and management the opportunity to n love forward with the new tools that will be II oa-i. b:~ . 7 
provided by the reauthorization legislation. ' •• '" ""'1 s~. \ ;;f 

, ~I .-~~ 

I;:mergency fOml Board outlined in the substitute bill is workable, Or even const tutioIially 
·urther, we~e questions about whether the process for selecting and appointin members of the 

permissible. %ven if the bill were to pass scrutiny, American taxpayers would not well-served _ 
by having e future of rail passenger service in this country set by unelected judges ~,the ~ ~J..-""" ""-
section 503C:!~el;apPointment ofa ~irector General 1~ sn1~:......_·_ ~ __ ---_ 

I also believe there is an important role for the Secretary to play on the Amtr* Board because of ") 
the significant Federal investment and taxpayer interest in Amtrak, and because of the need for _ ~ 
pas$enger rail policy to be coordinated with other transportation programs. Similarly, it seems to II" ~~ 1,J.s 
me to represent sound management to have the president of the Corporation represented on the q;P'~ V V 
Board. Tilis is consistent with the practice of major private sector corporations. .~ VI wV')V' 

Clearly, the issues surrounding the method and pac~ for moving Amtrak to ope~ting self- ~.:5' ~ 
sufficiency are complicated ones and th"1 stakes are high. We continue to belleve the Conrail ~.A' 

. experience provides a valuable model. As I noted in illY June 131e11er, Conrail needed statutory ~ ~~ 1 
changes to free it from unnecessary govemmentreguJlltion and sufficient time for capable , '-.11~::-
management to take advantage of the new freedoms to turn the corporation around. The Federal V ,j:: J 
Government did not release its interests in Conrail in 198 I when NERSA was enacted but in 1986 \~O V U 
when it was clear'that Conrail's restructuring was complete. I believe we should adopt a similar \y ~ 

'pp"",,h w;th Amtrak. :J:.. !P;)"iII'-" 

Finally, the AdministTation opposes the inclusion of caps on punitive damages in Title IV of the 
bill. The Administration would support, however,judicial determination of punitive damage. 
amounts . 

. The Committee's proposed legislation is a positive contribution to the debate on how to ensure the 
long-term vitality Qf intercity rail passenger service. It has helped focus the various stakeholders in 
Amtrak on issues of importance and on the· measures needed to make Amtrak a commercially­
focused provider of quality transportation service that is free ofits dependence on a Federal 
operating subsidy. The Department looks forward 10 continuing to work with the Committee in 
crafting a le~~e package that will help Amtrak achieve our shared vision for the Corporation. 
Please; ~ 1 t contact me or Steven 0, Palme~, Assistant Secretary for Governmental 
Affairs, S9 t:l!at 7CaII pW'9\ie this cooperative effort. 

~wo,e..--~c ........ aJ~..r~ 
I 

7 
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The Office of Management and Budget advises that from the perspective of the A!1ministration's 
program there is no objection to the submission of these views for the consideration ofthe 
Committee. 

Sincerely, 

FedericoPeiia 



GOVERNMENT CORPORATIONS AND 
GOVERNMENT SPONSORED ENTERPRISES 

- Mixed-ownership Government corporations 

Amtrak 
Federal Deposit Insurance Corporation 
Resolution Trust corporation 

Wholly Owned Government corporations 

Commodity Credit Corporation 
Export-Import Bank of the united states-0~ 
Federal Crop- Insurance corporation 
Federal Prison Industries, Incorporated - (:q l).) Co Lflz-\ 
Corporation for National and community service 

--Government National Mortgage Association 
Overseas Private Investment Corporation 
~Pennsylvania Avenue Development corporation 
~ension Benefit Guaranty Corporationfi~ 
vRural Telephone Bank 
/saint Lawrence Seaway Development corporation Fi~ 

Tennessee valley Authority 
vUni ted states Enrichment corporation - f,'V--\.. 

Other Government corporations 

Legal Services Corporation _ ~\.r->­
VCorporation for Public Broadcasting 
Inter-American Foundation 

vNeighborhood Reinvestment corporation-~\~ 

Government Sponsored Enterprises 

Banks for Cooperatives and Farm Credit Banks 
College Construction Loan Insurance Association 
Federal Agricultural Mortgage Corporation 
Federal Home Loan Banks 
Federal Home Loan Mortgage corporation 
Federal National Mortgage Association 
Financing Corporation 
Resolution Funding Corporation 
Student Loan Marketing Association _ f-e.~a.,'R-e~c.;(".e. 

~,.l>~ ~ \l \1 \1. S~",\J -\k. r ~ ~ 
P.i~fd.. '": OrA'S rlJ\~ Q?' II () uJ~o.f- o.~()V.t GlV\ ~",+,tl I e ~e\~'«YI~ ,011 

"06.\IV\<~ be Ol\ it ~CI _ . ') Ifls v.. ('I\\t: (Ntl.~ 10 ~\.a.L\:. 1kc~ ... ) <»"-~ 
/>,., ~l(ArJr~ C~II"'W\j~~.\f\-\· 'It::. ~ -ld..lrC~ (~~ , 
~I'" r;.~ ) .w-\ (Yla.~ e,..( [:;)11\.\ 

S·llve.< (q~ Ci .. · J sea:-.; - Let-~ 
;...--- rV\ -e k "'-~ (D C- C,'1· .), V tC::I \A \) 



1. Validly Constituted Governmental Entities 
a. Headed by Principal Officers 

Federal Housing Finance Board 
Government National Mortgage Ass'n (Ginnie Mae) 
Legal Services Corp. 
Inter-American Foundation 
Neighborhood Reinvestment Corp. 
Corporation for Public Broadcasting 
Export-Import Bank of the United States 
United States Enrichment Corp. 
Corp. for National and Community Service 
Thrift Depositor Protection Oversight Board 
Resolution Trust Corp. 
St. Lawrence Seaway Development Corp. 
Commodity Credit Corp. 
Pension Benefit Guaranty Corp. 
Federal Deposit Insurance Corp. 

b. Headed by Inferior Officers 

Resolution Funding Corp. (within RTC) 
Financing Corp. (within the Fed. Housing Fin. Bd.) 
Overseas Private Investment Corp. 
Rural Telephone Bank 
Federal Crop Insurance Corp. 

2. Invalidly Constituted Government Entities 

Tennessee Valley Authority (not because of Lebron; can be cured 
by executive interpretation) 

3. Governmental Entities That May Be Invalidly Constituted 

Federal Prison Industries 
Pennsylvania Avenue Development Corp. 

4. Validly Constituted Private Entities 

Banks for Cooperatives 
Farm Credit Banks 

5. Possibly Governmental Entities That 
Would Be Invalidly Constituted 

College Construction Loan Insurance Ass'n (Connie Lee) 
Federal Home Loan Banks 
Federal Home Loan Mortgage Corp. 
Federal National Mortgage Ass'n (Fannie Mae) 
Federal Agricultural Mortgage Corp. (Farmer Mac) 
Student Loan Marketing Ass'n (Sallie Mae) 

As to all of these entities, we believe a persuasive case can 
be made that they are not within the government under Lebron. 



Memorandum 

Subject Dlle 

B. 116, The ~mt.rAk Restructuring Act of 1995 March 24, "1995 

To 

UffTce of LegisTiiUve -Xn-aTrs 
Attention: Velma Taylor 

~~har6 L. "Shtffrin ~ IA 
Deputy A.ssistant \.1"'" 

Attorney General 
Office of Legal Counsel 

The proposed Amtrak Restructur1ng AC~ ot 1995 raises 
siQniflcant constitutional concerns.' The Supreme Court has 
held that federal officials Wwho exercise[l significant author1~y 
pursuant to the laws of the United States [are} officers of the 
united_States anO therefore must beappointeO pursuant to the 
~ppointments Claule.~ Buckley y. Ya1eo, 424 U.S. 1, 126 (1976) 
(per curiam). Becaule the proposed Act would vest Significant l 
authority in federal officials who are not appointeO conformably 
with the Appointments Clause, the proposed Act violates the 
AppointmP.nts Clause. See U.S. canst. art. II, t 2, el. 2. __ 

The SLlprp.me Court recently held that Amtrak is a feeersl 
government entity for the purpole of determining whether it has 
violated an ind1v1dual's First Amendment rights. SIft Lebron y. 
National Railroad Passenger Corp., 115 S.Ct. 961 (Feb. 21, 1995). 
Th. Court's opinion tn Lebron was careful to define the Court·s 
holding with reference to the specific question presented in the 
case: ~we conclude thAt [Amtrak} is an agency or instru~entality 
of the United States for the purpose of individual rights 
guaranteed agr1nct the Government by the Con&titutlon.~ 115 
S.Ct. at 972. It is possible to argue, therefore, that Lebron J 
does not require the conclusion thAt kmtrak is part of the . 
federal government for the purpose of determining the application 

1 We have been asked only for our View& regarding the 
proposed Aot. Therefore, wP. limi~ our comments to the authority 
the proposal would vest in Amtrak. ~e have not reviewed and do 
not dlDcu£1I ou.y pra-AXiat:ing ~llt::hori~y that lWtrak might possess. 

2 SeQ ~ ~ ac 9&7 (question is whet~er Amtrak "must be 
regarded as a Government entity for First Amendment purposes·), 
974 (holding is that ~trak "is an agency of the Government, for 
the purposes of the constitutional Obligations of ~he 
Government"). at 974 75 ("We hold that {Amt~~k] is part of the 
Government tor purposes ot the First Amendment."). 



of the structural requirements of the Constitution such as the 
Appointments Clause. Those structural requirement; 60 not create 
windividual rights guaranteed against the Govern~ent by the 
Constitution- in the sense that provisions such ac the first 
amendment do, and Lebron's wording eould be read to imply that 
Amtrak snould nOf be considered Ii federal agency for Appointm.nt~ 
Clause purposes. 

While this arQument is not obviously incorrect, on balance 
we dO not think that the (;uu1'\;.:5 would accept it: Qat.he ba&:t 
reading of Lebron, at least with reipect to tM applicability of 
the AppOintments Clause to Aml.rok. While it is tru~ that. the 
Appointments Clause does not directly create "individual ri9hts,· 
its ultimate purpose, like the [It'lst amendment'S, is tho 
protection of liberty. As the Court stated in the seminal modern 
Appointments Clause case, tne rounders, IIOl. content to rely on 
paper definitions of the rights secured to the people, ·viewed 
the separation of powers as a vital check on l.yranny." By<:kley 
V. Voleo, 424 U.S. 1, 121 (1976). I The AppOintments Clause ] 
protects liberty by diffuSing power and designal.lnq cleorlines 
of responsibility and is therefore Q vital comple~ent to the 
protections provided by individual-rignts guarant~~~. Throu9h 
the Appointments Clause, -the Constitution constrains 
governmental action- lust as surely as it does through lohe fint 
amendment. Lebron's hOlding that Amtrak's actions are limited by 
the first amendment because it is ~by its very nature, what th~ 
Constitution regards as the Government,· 115 S.ct. at 971, 
implies that its actions are also limited by tne requirement of 
the Appointments Clau~ that federal officials exercising 
Significan~uthority~O so only if appointed in accordance with 
the Colause. Therefore, any official of Amtrak who exercises 
significant uthority must be appointed pursuant to the 1 
Appo\ntments Clause. Put another way, no statute may vest 
significant authority in any employee of Amtrak who is no~ 
Appointed conformably with the Appointments Clause. ~ 
generally Buckley, 424 U.S. at 124-41. 

3 One eentence 1n Lehron provides mode'st affiX1Dative 
ouppcrt for thi. argump.nt: at one point the Court referred to its 
conclusion as being " [t}nat Government·create~ and -controlled 
corporati0l18 aro (tQr mp'"y pur:pnses At ,leaa.tl part of the 
Government itself.- l15 S.Ct. at 973 (emphasis added). While 
the worde WQ hay. emphasized r.p.rtainlr demonstrate that the 
Lebron Court contemplated the possibi ity of a corporation being 
pa~t of governmant for &omA pUrpO~P.R and not othera, we do not 
thinK much can be built on such a passing oomment in the pre~ent 
COl1tcxt. ~ ~ ~ ~t ~74 (distingulshing an 1824 decision in 
which the Court held toat a state-chartered bank did not enjoy 
·p.-lv.l.1egclI of the govornmel1t" such a.s elevp.nth amendment 
immunity). 

• :2 -



The Act vests Amtrak's officers with signiflcant,authority. 
Sectlon 10 autnor1zes AJIIl.rClk to provide ~interc1ty rail paEEengvr 
service ••• throughout the United States. w Section 10 also 
authorizes Amtrak to -adjust l\.$ coutc structure as it deemE 
appropriate.- Section 11 gives Amtrak authority to -negotiate 
new employee protective arrang~llIt:tlts," and section 6 cmpower& 
Amtrak to negotiate vith its unions and enter into en a9reement 
regarding wcontractlng out work.- Negotiating and entering into 
contracts on behalf of a federal government agency with the 
employees or a federal agency is m~nl!e5tly ai9nlflcant authority 
and any federal official who exercises such authority must be an ' 
officer of the Untied ~tates. Section 13 Authorizes Amtrak to 
construct an electrification system between Boston, 
Massachusetts, and New Haven, connecticut. Section 13 also 
grants Am,trak complete discretion with respect to this project. 
Therefore, we think that tnis represents tan ~x~cclse of 
siqnificant authority.~Finally, section:rS authorizes Amtrak to 
make such capital improvements 1n t~e Northeast Corridor ea 
Amtrak deems necessary. Such broad discretion commits 
significant authority to Amtrak. 

\ 

\ 

\ 

:~.q W "" """ 
\ ~Cui.(jY-

If the officers of ~mtrak, who are Clearly federal o!ficial~ 
pursuant to tebron, were appointed in conformity with the 
Appointments Clause of the Constitution, there would be no 
prohibition on vest1nq them with the fore90inQ powers; however, 
with one clear and another ~ubious except lon, tney are not. we 
t.urn first to the five board members who are not appointed as 
principal officers. ~ u.s. Const. art. II, § 2, Cl. l. , 
(re~lirlna princfjpal officers to be 8ppoi~ted by tbe President 
and confirmed by the Senate).- The courts have never 
definlt\vely ad~ressed the question of whether a collective 
department head may comprise inferior as well as principal 
officers, c!. Weiss y. United Sta~, 114 S. Ct. 752, 768 (1994) 
(Souter, J. r concurring); Silver v. united States, 951 F.2d 1033 
(~th Cir. 1991). We need not resolve that issue here because 
none of these five board members is validly appointed as'an 
in~ior officer. 

\Ae..A~r 

cl-4! c-icl.L., 

The Appoint!ll@nts C:lause requires that inferior officers be J 
appointed by the President and confirmed by the senate, unless 
Conqreli:li: expressly provides t.hat the appointment 1s to be made by 
the President alone, the head of a department, or a court of law~ 
u.s. Canst. art. II, 6 2, cl. 2. Two of the five non-Senate 
confirmed board members are nominally appolnted by the President 

40 The five arc the two mlilltlhers appoiTlt",p.d by the President 
&lone, the two elected by the preferred stockholders, and the 
p.r.t:1!Sid.ent of Amtrak. &'lo 1!l) U.S.C. § 24302(,,) (1) (B). (0), (E). 

5 T1~e head. of Amtrok ic it'li board of dirp.r.t.ors. See. e .9. , 
Silver, 951 ~.2d at 1038-39. 
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alone. Under the proposed bill, however, these two would be 
appointed from a list of five names s!.lt1.mitted by commuter 
autnorltie$~6 Th@ Attorneys General hGve long held that any 
re~irement that the President make 8n appointment !L'Olll Ii list 
reP,fesents a Datent violation of the President's constitutional 
appgintment power. Sle, e.g., 2romot1on of Mar1ne OfflcQA, 41 
Op. Att'y Gen. 291 (1956): Civil Service Commission, 13 Op. Att'y 
Gen. 516 (18711. Another t~o of the rive non-senate confl~med 
boArd members are elected b Amtrak's referee h eholders. 49 
U.S.C. t 2430~(a ese s ares may poten~lally be h~lu by 
snyonp. who wishes to purchase them. Such shareholders need not 
be the President, a departm@nt head, or a court of law and so ~r~ 
not np.r.essarily a valid repository of the constitutiopal 
authority to appoint an officer Of the United states. The 
tlJ±h-O~mbers is the Presi~ent of Am~rak ex offlcio, who 
is appointed by the other ei ht members of the Board. Assuming. 
arqu.ndo that the oar 1; t a e artment within e 
meaning of the Appo , see generally Freytag y. 
~Qmmlidoner, 501 U.S. 868 (1991), and that aCQl1ect1ve heed of 
a de artment may itself a int members ot that col ivit ~ 

~~~, 9!\ F.2 at 1038-41 (leaving this quesUon ,D., 
open), the President of Amtrak is neverthel@ss not a properly ~ 7 w~ 
appointed-inferior officer. Because no more than two of the ~ , 

L
@19ht members are validly appointed, the Board 8S it 1s currently ~ . 
eompoaed may not .~ercige the constitutional appointment power, c: 
ev@n though an argument mi9ht be made that a validly appoInted 
board could. 

6 This is only a slight modification to the current 
mechanism for choooing the two zgMeT"A who are appointed alone, 
The statute provides that they are to be appointed from -a lise 
of I~. ~ons!sting of one individual nominaeed by each commuter 
a.uthority for which Amtrak CQIlIt\uter provides'comznuter rail 
paBseu~er transpor~ation • • • *Dd one individual nominated by 
each commuter authoriey in the region • • . that provide a its own 
commute.t' ~&11 .pcslSenger tranaport$.ti.on." £9 U.S.C. 
§ 24302 (al (1) (D) • 

7 AS it happens. all of Amtrak's preferred stock is held by 
tne united St~t~e. ~ Lebron, slip Ope at 11. It is not claar 
whether that seock is voted by the President or a depar~nt 
he~d. However~_eyen_i~tn._Constitut~on permits tHe Pr@~ident or 
a department head to ap~oint inferior officers through the 
mechani~m-Ot exerCisIng ~ ~l~r.holder'e eloction rights, t~iA 
would-n~Save toe val~dity of the Board. If anymemoer of C 
c01lec~~8 appointed iu A ~onDtitution~lly offenQrve--ma~np.r 
the entlre collectivity is invalid, See, e.g., Buckley, 424 U.S. 
at 141-43; ~ FEe Y. NRA poliLic&l victory ~ln4, 6 F.ld 821 
(D.C. Cir. 1993), atf'd, 11S S. Ct. 537, (1994). 
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Of the four members who are subject to Senate confirmation, J 
only the secretary of Transportation, who s1ts ex officig, is 
clearly appointed in conformity with the Constitution. ~ Weiss . 
v. United states; 114 S. Ct. 752, 768 (l994); Sboemaker VA united 
States, 147 U.S. 282 (1893). The remaining t~ee Are each chosen 
in a distinct manner. One must be ap~te~~om a lise 
submrtted by various 1nterest aroups. ~ 49 U.S.C. 
§ 2430'2(&) (1) (e). As discusse above! this~~naI'\1Sm violates 
the President's constitutional appointment ~v~r. See, e.g., 
fromotion of Marine Officer, 41 Cp, Att'y Gen. 291 (1956): Civil 
Service Commission, l3 Cp. Att'y Gen. 516 (1871). 

Another must be chosen from among the Governors of states 
with an-rnteres~nrall transportation. Even if this includes 
all firty states, it does not leave sufficient ·scope for the 
judgment and will of the person or bOdy in whom the Constitution 
vests the pnwp.r of appointment. The parts of the Constitution 
whic~ confer this power are as valid as those parts from which 
Congr.£1 derives thp. power to create offices, and one part should 
not be sacrificed to the other. An office cannot be creat@d 
BKcept uoder th. c:onditlon~ that it shall be filled acc~rding to 
the constitution~l rule.- 13 Cp. Att'y Geo. at 520-21. 

Ihe~inal Board member is not appointed Erom aliit or a 
small, finn'li univ$r~. of tndiviooRls1 instead, the President may 
choose anyone for this slot as long as t~~po1ntee might be 

a Tho constitution dOQS not ordain a magic number of 
potential appointees such that Congress ~y not enact any 
requirement or qua~1f1c.tioD that ~1mit. the field to a smaller 
number. we do not believe that this obeerVation at all . 
upder.mine~ the princip~e th.t th9r8 $Xi.e. a eonsti~utional1y 
mandatory scope of discretion that must be accord~d to the 
~oA8titutiOnAl re oaito the. oint~ent ow.r·· herp., as 
typically, the President. AS Attorney General Amos erman put 
i~, . 

B~t it may be aaked, at wh~t point mu&t the contracting 
process atop? I confess my inability to ~DeWer. Bu~ the 
difficulty of drawing e ~ine betwoon such limitation. a. 
are, and such &s are not, allowed by the Constitution, is no 
proof chat both claa ••• 00 not exist. In con&titutional and 
legal iaquiries, right or wrong is of~en a question of 
degree. Yec it is impu~e~bl. to tell precisely wherli iD th_ 
scale right ceases and wrong begins. . •. In ehe matter 
now in ques~ion, it is DOC ~u~poeLbl. that congress or thli 
President would require of candidate. for office 
qualifications unattainable by ~ ~u'!icie~t n~er to Dffqrd 
ample room for choice. 

13 Op. Att'y Gen. at 525. 
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said to act ~as ~ representative of business yith an interest in 
rail transportation,- 49 U.S.C. § 24302(8)(1)(C)(11i).' w~ Jo 
not reQsrd it as necessary to resolve the question of ~hether 
Congress may impose such a qualification or Whether an off1cer of 
the United States may be permitted to represent any interest 
narrower or ~or. specialized than the public interest of the 
United St~tes. £ven if provisions tor filling th1s sect on the 
Board are constltuti~ndll~mE:rm1sslble, tha~ YOU1~i;~~nlY 
t.wn the number OISo. r Jne rs Who are valldly ag • A 
nine-member Board that comprises seven invalidly appolnLeO 
memDer~ ma~~~eive Q~exerclse significant governmental 
authority. ~ Bucklev, 424 U.S. at 1(1-43 (invalidating eight 
member--board on ~hich four of the six votin9 members were held 
invalidly appointed but UPhOl~~~a the board s prior actions): ~ 
FEe y. NBA Political Victory , 6 F.3d 821 (D.C. Cir. 1993) 
(striking doyn eight-member board that included two 
constitutiona"y objectionable members), ~tt'd, 115 S. Ct. 537 
(1994) • 

For these reasons, Amt~It's Board of Directors, as presently 
composed, is invalidly Appointed and may not exercise or receive 
slgnl~cant executive autbQrlt*. Therefore, the proposed 6i11 
mQy not comiitftutionally inc' \I e the p_r_Qyis ions of sections 6, 
10, 11, 13, or 15 Cited above; unless the bill is amended. to 
provide tor ~_ao..r~_of-D~tors that-~ppointed in conformity 
withlthe Constitution. Whether the bill is amended to delete the 
prov!sionG granting Amt~ak 4uthorjty or to provide for the Board 
to be appointed by the President by and with the advice and 
consent ot tho Senate, the bill's additIonal unconstitutional 
infringement on the President's appoint~nt power, contained in 
section G(a) (requiring the President to make an appointment from 
a list), should be deleted. . 

iii Tne requirellleJlt that, of the thrco £an.te confirmed Board] 
memben other than the Secretary of Transportation, no more than 
two may be held by member~ of the same party ~lGO represents a 
significant and, we believe, difficult to justify intrusion on 
the ~res1dant·s consticutional Gppointment power. Without 
endorsing any particular test for reviewing such restrictions, we 
00 not see hOW requiring a politi~Al calanee among only a ~mall 
subset of a boarO that is not charged with an apparently partisan ~ 
tasK can be. said to be reasonably ~uvAnce any legitimuto Ie 
governmental interest. ~. c/.V'" 

1 t~~ 1 ~I 
~w'- . 
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