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RESPONSE TO 
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If your respons"e to this request for views is simple (e.g .• concur/no comment). we prefer that you respond bye-mail or 
by faxing us this response sheet. 

If the response is simple and you prefer to call. please call the branch-wide line shown below (NOT the analyst's line) 
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____________________________ ~_____ (Name) 
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SUBJECT: JUSTICE Views on Draft Bill: Amtrak Authorizations 
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____ No Comment 

____ See proposed edits on pages ______ __ 

_____ Other: _______________ _ 
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Memorandum 

Subject Date 
B. 116, The AmtrAk Restructuring Act of 1995 March 24, '1995 

To 

MfTce of LeglsratIve "Arfa-rrs 
Attention! Velma Taylor 

From • Vb 
Richard L. Shtffrin 
Deputy A,ssistant ' 

Attorney General 
Office of Legal Counsel 

The proposed Amtrak Restructuring ACt of 1995 raises 
significant constitutional concerns.' The Supreme Court has 
held that federal officials nwho exercise[) significant authority 
pursuant to the laws of the United States [are] officers of the 
united States and therefore must be appointed pursuant to the 
~ppointments Clause." Buckley v. Valeo, 424 U.S. 1, 126 (1976) 
(per curiam). Because the proposed Act would vest significant 
authority in federal officials who are not appointed conformably 
with the ~ppointments Clause, the proposed Act violates tne 
Appoint.mp.nts Clause. See U.S. const. art. II, § 2, c1. 2. 

The Suprp.me Court recently held that Amtrak is a federal 
government entity for the purpose of determining whethe~ it has 
violated an individual's First Amendment rights. See LebrgD y. 
National Railroad Passenger Corp., 115 s.et. 961 (Feb. 2l, 1995). 
The Court' £ opinion in Lehron was ca~eful to define the Court's 
holding with reference to the specific question presented in the 
case: N we conelude t.hat. [Amtrak] is an agency or instrumentality 
of the United States for the purpose of individual rights 
guaranteed against t.he Government by the Constitution." 115 
S.Ct. at 972. 2 It is possible to argue, therefore, that Lebron 
does not require the conclusi~n thAt Amtrak is part of the 
federal government for the purpose of determining the application 

1 We have been asked only for our views regarding the 
proposed Act. Therefore, WP. limit our comments to the authority 
the proposal would vest in Amtrak. We have not reviewed and do 
not discuss any p:re-existing Allt_hority that Amtrak might possess. 

2 ~ ~ .iJ;i.... at. 9S7 (quest.; on is whether Amtrak "must be 
regarded as a Government entity for First Amendment purposes ft

) • 

974 (holding is that ~trak. "is an agency of the Government. for 
the purposes ot the constitutional obligations of the 
Government. W

). at 974 75 ("We hold t:ha~ [AmtT'i"lk] is pa.rt of the 
Government tor purposes ot the First Amendment."). 
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of the structural requirements of the Constitution such as the 
Appointments Clause. Tnose structural requirements do not create 
"individual rights guaranteed against the Government by the 
constitution" in the sense that provisions such ac the first 
amendment do, and tebron's wording could be read to imply that 
Amtrak snould not be consldt::t'ed a feoeral agency for Appoint.ments 
Clause purposes. 3 

While this argument is not obviously incorrect, on balance 
we do not th1nk that the evut"t;.s would accept it as the best 
reading of Lebron, at least with respect to the applicability of 
the AppOintments Clause to AlIIlo.t·ak. Whil.e it is true that the 
AppOintments Clause does not directly create "individual rights," 
its ultimate purpose, like the [h'st amendment's, is tho 
protection of liberty. As the Court stated in the seminal modern 
Appointments Clause case, tne founder::;, llQlo content to rely on 
paper definitions of the rights secured to the people, wviewed 
the separation of powers as a vital check on Lyranny." auckley 
y. valeo, 424 U.S. 1, 121 (1976). The Appointments Clause 
protects liberty by dift'using power and designaLlng clear lines 
of responsibility and is therefore ~ vital complement to the 
protections provided by individual-rights guarant~~s. Through 
the Appointments Clause, "the Constitution constrains 
governmental action" just as surely as it does through Lhe first 
amendment. Lebron's holding that Amtrak's actions are limited by 
the first amendment because it is "by its very nature, what tht:: 
Constitution regards as the Government,U 115 s.ct. at 971, 
implies that its actions are also limited by tne requirement of 
the Appointments Clause that federal officials e~ercising 
significant authority do so only if appointeo in accordance ~ith 
tne Clause. Therefore, any official of Amtrak who exercises 
significant authority must be appointed pursuant to·the 
Appointments Clause. Put another way, no statute may vest 
significant authority in any employee of Amtrak WhO 1S not 
appointed conformably with the Appointments Clause. See 
generally Buckley, 424 U.S. at 124-41. 

3 One sentence in Lehron provides modest affirmative 
Dupport for t:.his arg1.1mp.nt: at one point the Court referred to its 
conclusion as being " [t]hat Government-created and -controlled 
oorporations are (for many pllr.poses at·l~as.ll J)art of the 
Government itself." 115 S.Ct. at 973 (emphasis aOded). While 
the wordD we have emphasized r.p.rtainly demonstrate that the 
Lebron Court contemplated the possibility of a corporation being 
pa~t of government for soma purpOgp'~ and not others, we do not 
thinK much can be Duilt on such a passing comment in the present 
context. ~ ~ isL. at 974 (distingl.l'iahing an 1824 decision in 
which the Court held that a state-chartered bank did not enjoy 
"pL·lv.l1ege:e of the government" such as elevp.nth amendment 
immunity). 

-- 2 -
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The Act vests Amtrak's officers with significant authority. 
Sectlon 10 author1zes ~nLrdk to provide -intercity rail paEEsnger 
service •.• ' throughout 'the United States.- Section 10 also 
authorizes Amtrak to HadjusL lL$ coute structure as it deemE 
appropriate.~ section 11 gives Amtrak authority to H negot1ate 
new employee protective arrangt!llI~llts," anc;l section 6 cmpowerE 
Amtrak to neqotiate with its unions and enter into an agreement 
regarding ncontract1ng out work.- Negotiating and entering into 
contracts on behalf of a federal government agency with the 
employees or a federal agency ,1s m~Ill.cestly aigni.ficant authority 
ana any federal official whoexerClses such authority must be an ' 
officer of the Untied ~tates. Section 13 authorizes Amtrak to 
construct an electrification system between Boston, 
Massachusetts, and New Haven, connecticut. Section 13 also 
qrants Am,trak complete discretion w'ith respect to this project. 
Therefore, we' think that ~nls represents an ~xt!rclse of 
siqnificant authority. Finally, section 15 authori2es Amtrak to 
make such capital improvements in the Northeast Corridor as 
Amtrak deems necessary. Such broad discretion commits 
significant authority to Amtrak. 

If the officers of Amtrak, who are clearly federal official~ 
pursuant to Lebron, were appointed in conformity with the 
Appointments Clause of the Constitution, there would be no 
prohibition on vest1nq them with the fore90ing powers; however, 
~ith one clear and another dubiOUS exceptlon, they are not. we 
t.urn first to the five board members who are not appointed as 
principal offrcers. ~ u.s. Const. art. II, § 2, C1. ~. , 
(re~Jiring principal officers to be appointed by the President 
and confirmed by the Senate).4 The courts have never 
definitively ad~ressed the question of whether a collective 
department head may comprise inferior as well as prinCipal 
officers, ~ Wp.is§ y. United_Sta~, 114 S. Ct. 752, 768 (1994) 
(Souter, J., concurring); Silver v. United States, 951 F.2d 1033 
(9th Cir6 1991). We need not resolve that issue here because 
none of these five board members is validly appointed as'an 
inferior officer. 

The Appointments C:lauserequires that inferior officers be 
appointed by the President and confirmed by the senate, unless 
Conqress expressly provides that the appointment is to be made by 
the President alone,' the head of a department, or a court of law. 
u.s. Const. art. II, 6 2, c16 2. Two of the five non-Senate 
confirmed board members are nominally appointed by the President 

4 The five arc the two rneroberQ appoiT.\t-.p.d by the President 
alone, the two elected by the preferred stockholders, and ~he 
l?.I:.:ssidetlt of Amtrak. £..Qs 1.9 U.S.C. § 24302(a) (l) (B). (D), (E). 

5 Tl1.e head of .Am.tro,k if: it's l::loa.rd of direr.t.ors. See. e.g., 
Silver, 951 F.2d at 1038-39. 

- 3 -
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alone. Onder the proposed bill, however, these two would be 
appointed from a list of five names submitted by commuter 
authorities.' The Attorneys General have long held that any 
requirement that the President make an ap~lntment !,'om A list 
represents a patent violation of the Presldent's constitutional 
appointment power. See, e.g., fromotion of Marine Qffic~', 41 
Op. Att'y Gen. 291 (1956): Civil Service Commission, 13 Ope Att'y 
Gen. 516 (1871). Another two of the tive non-senate confirmed 
bORrd members are elected by Amtrak's preferred shareholders. 49 
U.S.C. § 2430~(a)(1)(E). These shares may poten~lally be h~lu by 
anyonp. who wishes to purchase them. Such shareholders need not 
be the President, a department head, or a court of law and so ~r~ 
not ne~essarily a valid repository of the constitutiopal 
authority to appoint an officer Of the United States. The 
fifth of the members is the President of Amtrak ex officio, who 
is appointed by the other eight members of the Boaro. Assuming 
arguendo t,hat the Board is the head of a department within the 
meaning of the Appointments Clause, see generally Freytag y, 
~Qmmissioner., 501 U.S. 868 (1991), and that a 'collective head of 
a department may itself appoint members of that collectivity, ~ 
Qftner.l1y Silve~, 9S1 F.2dat l03~-41 (leaving this question 
open), the President of ,AmtraK is nevertheless not a properly 
oppointedinferior ofrir.p.r. Because no more than two of the 
eight members are validly appointed, the Board'as it 1s currently 
eomposed may not exercise theconstitut1onal appointment power, 
even though an argument might be made that a validly appointed 
board could. ' 

6 This is only a slight modification to the current 
lI\l!!!chiulism for choo!Jing the two membe'l"'A who are appointed alone. 
The statute provides that they are to be appointed from "a li,st 
of I~S consisting of one individual nominated by each commuter 
authorit'y for which Amtrak Commuter provides commuter rail 
pa8sen~er transportation • . . and one individual nominated by 
each commuter authority in the region • . . that provides its own 
commuteL' ~ail pas:lenger transport$.tion'." 49 U.S .c. 
§ 24302 (a) (l) (D) • 

7 As it happens, all of Amtrak1s preferred stock is held by 
tn.e united Sta.tt=~. ~ Lebron, Slip Opt at 1,1. It. is not clear 
whether that stock is voted by the President or a.department 
head. However, even it the Constitueion permits the Pret:li.dent or 
a aepartment head to appoint inferior officers through the 
mechanism ot exerCising u. tll1Areholder'e eloct.ien rights, tl"liFl' 
would not save the validity of the Board. It any member of a 
collectivity is appointed iu 4 constitution~lly offensive ma~np.r 
the entire collectivity is invalid. See. e.g., BUCkley, 424 U.S. 
at 141-43; ~ fEe v. NRA PoliLlca1 Victory ~lnd, 6 F.3d 921 
(D.C. eire 1993), aff'd, 115 S. Ct. 537, (1994). 

·4-

gOO III V10:roa 



Of the four members who are subject to Senate confirmation, 
only the Secretary of Transportation, who sIts ~x Officio, is 
clearly appointed in conformity with the Constitution. ~ Wei~s 
y. United states;· 114 S. Ct. 752, i68 (1994); St'loe.meilcer v ... united 
states, 147 U.S. 282 (1893). The remaining three are each chosen 
in a distinct manner. One must be appointed from a list 
submitted by various interest groups. ~ 49 U.S.C. 
§ 24302(a)(1)(C). As discussed above, this mechanism violates 
the President's constitutional appOintment power. See. e.~, 
Promotion of Marine Officer, 41Op. Att'y Gen. 291 (1956); Civil 
Service Commission, 13 Op. Att'y Gen. 516 (1871). 

Another must be chosen from among the Governors of states 
with an interest in rail transportation. Even if this includes 
8)1 FiFty states, it does not leave sufficient Hscope for the 
judgment and will of the person or body in whom the Constitution 
vests the powp.r of appointment. The parts of the Constitution 
which confer this power are as valid as those parts from Which 
Congress derives thp. power to create offices, and one part should 
not be sacrificed to the other. An office cannot be created 
eKcept under the eondit;on~ that it shall be filled according to 
the con5titution~1 rule." l309. Att'y Gen. at 520-21. 8 

The final Board member 1s not appointed from a list or a 
srnall, finite universe of individl.lRl~: instead, the President may 
choose anyone for this slot as long as the appointee might be 

8 Tho Constitution does not ordain a magic number of 
potential appointees such that Congress ~y not enact any 
requirement or quali~ication that 1imits the field to a smaller 
number. we do not believe that this observation at all 
undermines the prinCiple th.at there exists a eonst. i. t".utional1y 
mandatory scope of discretion that must be accord~d to the 
~onstitutional repository of the appointment power •• herp., as 
typically, the President. AS Attorney General Amos Akerman puc 
it., 

B~t it.may De aaked , at wh~t point must. che contracting 
process stop? I confess my inahility to answer. But the 
diffi~ulty of drawing 0 line betwoon such limications as 
are, and SUCh as are not, allowed by the Constitution, is no 
proot that both classes 00 not ~xiet. In constitutional and 
legal inquiries, right or wrong is often a question of 
degree. 'l'e't it is impua=ts~ble tQ tell precieo1y where in the 
scale right ceases and wrong begins. . •. In the matter 
now in question, it is Dot ~u~posable that Congreas or the 
President would require of candidates for office 
qualifica.tions unattainable by <;I. t;u!!icient n'U!nber to o.fford 
ample room for choice. 

13 Op. Att'y Gen. at 525. 

- 5 -

900 III Ylo:roa: ZS: 9f S6/86/CO 



· - ": 

said to. 8Qt ~as ~ representative of business ~ith an interest in 
rail transportation.~ 49 o.s.c. § 24302(a)(1)(C)(1ii).' w~ UO 
not reQard it as necessary to resolve the question of whether 
Congress may impose such a qualification or wnether an officer of 
the United States may be permitted to represent any interest 
narrower or more specialized than the public interest of the 
United states. Even if provisions for f1lling this seat on the 
Board are constitutionally permissible, that WOU16 bring to only 
t..wo the number of Board members who are validly appointed. \ A 
nine-member Board that comprises seven invalidly,appointee 
member~ may not receive or exercise significant qovernmental 
authority. ~ Buckley, 424 U.S. at 141-43 (invalidating eight 
member board on which four of the six votln9 members were held 
invalidly appointed but upholdin9 the board s prior actions); ~ 
r~c y. NBA political Victory. Fund, 6 F.3d 821 (D.C. Cir. 1993) 
(striking down eight-member board that included two 
conctitu~ional'y objectionable members), aff'd, 115 S. Ct. 537 
(1994).· 

For these reasons, AmtraK'S Board of Directors, as presently 
composed, i~ invalidly appointed and may not exercise or receive 
Significant executive authority. Therefore, the proposed bill 
may not. constitutionally incll1de the provisions of sections 6, 
10, 11, 13, or 15 Cited above, unless the bill 1s amended to 
provide for a Board of Direc~ors that is appointed in conformity 
with the Constitution. Whether the bill 1s' amended to delete the 
provisionG grant.ing Amtt"ak authority or to provide for the Board 
to be appointed by the president by and with the advice and 
consent of the Senate, the bill's additional unconstitutional 
infringement on the President's appointment power, contained in 
section Sea) (requ1r1n9 t.he President to make an appointment from 
a list), should be deleted. . 

9 TIle requirement t.ha.t, of the throo Senate confinned BoaT"d 
members other than the Secretary of Transportation, no more than 
two may be held by member~ of the same party ~1~Q represents a 
significant and, we believe, difficult to justify intrusion on 
the President'S const1cutional 4ppointment power. Without 
endorsing any particular test for reviewing such restrictions, we 
do not see hOW requiring a politi~Al ba.lance among only a small 
subset of a board that is not charged with an apparently partisan 
task can be said to De reasonably ~uvance any legitimato 
governmental interest. 

- 6 -
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MAR 20 '95 09:48AM P.3/31 

ABU 

To authorlle appropriatioDB, for the National RaIlroad Passenger Corporation, and for 

other purposes. 

B. it elUlCted by the Senatfl and the HOUII of Represe"tati)le8 of the UniUd States 0/ 

Ainuica in Congress assembled, 

SEC. 1 •. SHORT ftrLE. 

This Act·may be clted as the -"Amtrak Restructuring Act of 1995. " 

SEC. 2. FINDINGS. 

The Congress finds that-

(1) intercity raU passenger service is an essential component ~f the Integrated 

national transportation system, and the National RaJlroad Passenger Corporation 

(Amtrak) must provide a quality transportation product In the form of clean, 

comfortable, and on-time service to achieve its full pote~tialj 

(2) Amtrak has been forced to signiflcantly cut back its basic system due to cash 

shortages, and further cutback may be required unless Amtrak is able to reduce its costs 

and increase Its revenues; 

(3) To eDSU.re Amtrak's lung-term viabDity as a provider of Intercity ran 
, . . 

, passenger service, contributions from all of Amtrak's stakeholders are needed to reduce 

Amtrak's costs and increase its revenues; 

(4) Amtrak's management and employees are dedicated to providing the high­

quality sentce that Amtrak's customers deserve but addldonal capital investment is 

~eeded to acq~e the mO,dern equipment an~ efficient fadlities that are e8SODtial to 

satisfy the demand for superior intercity ran passenger service, and addlt10nal 
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management flexibility is needed to allow Amtrak to adjust quickly to meet demand and 

changing customer needs; 

(!) Adequate levels of capital investment from the Federal Government and State· 

governments and innovative partnerships with the private sector will enable Amtrak to 

provide the world class service American rail passengers deserve and will help reduce 

operating costs in the long term; 

(6) Amtrak's management should be held ac~oUDtable to ensure that all capital 

investment by ~e Federal Government and state governments is used. effectively to 

improve the quality of service and the long-term financial health of Amtrak; 

(7) the Secretary of Transportation, as an ex offldo member of Amtrak's Board 

of Directors, should use this position to evaluate Amtrak's costs and revenue elements to· 

ensure that Amtrak provides excellent service to its customers and that Amtrak uses its 

Federal investment wisely and efficiently; 

(8) States, local governments and private parties can and should play an 

increasingly significant role in supporting cost-emcient interdty rail passenger 

transportation and in addressing local transportation needs and air quality control; 

(9) Mandatory Payments reflecting funds paid into the railroad retirement and 

railroad unemployment systems on Am~ak' s behalf in excess of the funds needed to pay 

retirem.ent and unemployment benefits for Amtrak's employees and their beneficiaries 

shall not be considered a Federal operating subsidy of Amtrak but rather a subsidy of 

the r3ill'oad retirement and railroad unemploYment systems as a whole; and 

(10). Feder~ financial assistance to cover operating losses inCUlTed by JUntrak 

2 
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should be reduced gradually between the years 1996 and 2001. 

SEC. 3. FINDINGS, PURPOSE, AND GOAlS. 

Section 24101 of title 49, United States Code, Is amended­

(1) by revising subsection (a)(6) to read as follows: 

P.5/31 

/'(6) . Amtrak should be available to operate commuter rail passenger 

transportation under contract with. commuter authorities to the· extent Amtrak Is fuDy 

reimbursed for the costs incurred in operating such. services, including a reasonable 

return on AlD.trak's investment of time and resources. "; . 

(2) by replacing the period at the end of subsection (e) with ", and"; and 

(3) by adding at the end of subsection (c) the following: 

"(12) manage capital investment in such a way as to provide customers with 

world class service.". 

SEC. 4. DEFINITIONS. 

Section 24102 of title 49, United. States Code, is amended­

(1) by repealing paragraphs (2), (3) and (11); and 

(2) by renumbering the remaining paragraphs as appropriate •. 

SEC. S. AUTHORIZATION OF APPROPRIATIONS. 

Section 24104 of title 49, United States Code, Is amended to read as fonows: 

"§24104. AUTHORIZATION OF APPROPRIATIONS. 

"(a) OPERATING EXPENSES.-There are authorized to be appropriated to the 

Secretary to make grants to Amtrak $300,000,000 for fiscal year.l996 and $200,000,000 

for rlScal year 1997, to be used for operating expenses. 

3 



MAR 20 '95 09: 49A~1 
P.6/31 

"(b) CAPITAL INVESTMENT.-There ,are authorized to be appropriated to the 

Secretary to Illake grants to Amtrak $230,000,000 for fiscal year 1996 and $230,000,000 

for fIScal year 1997, to be used for capital investment expenditures • 

. "(e) INTERCITY RAIL PASSENGER STATION.-There are authorized to be 

appropriated to the Secretary to make grants to Amtrak $40,000,000 for tiscal year 1995 

and $50,000,000 for rlScal year 1996, to be used for engineering, design and construction 

activities to enable the James A. Farley Post Office in New York, New York, to be used 

as a train stadon and commercial center and for necessary improvements and 

redevelopment of the existing Pennsylvania Station and associated service buDding in 

New York, New York. The Secretary is authorized to retain from these funds such 

amounts as the Secretary shall deem appropriate to undertake the environmental and 

historic preservation analyses associated with the project. 

U(d) TRANSITION COSTS.-There are authorized to be appropriated to the 

Secretary to make grants to Amtrak $100,000,000 for fIScal year, 1996, to be used for 

transition costs associated with a long-term restructuring of the Corporation. 

'I(e) NORTHEAST CORRIDOR IMPROVEl\mNT PROGRAM.--There are 

authorized to be appropriated to the Secretary to make grants to Amtrak $235,000,000 

for rJSCal year 1996 and $200,000,000 for theal year ~997, to be used for capital 

expenditures under section 24909 of this title. 

n(f) MANDATORY PAYMENTS.-(l) Not more than 5120,000,000 for the fiscal 

year ending September 30, 1996, and not more than $120,000,000 for the fiscal year 

ending September 30, 1997, inay be appropriated to the Secretary to pay-

4 
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"(A) tax liabi1ities under section 3221 of the Internal Revenue Code of 

1986 due in such fIScal years in excess of amounts needed to fond benefits for 

individuals wbo retire from Amtrak and for their beneficiaries; 

"(B) obligations of Amtrak UD~er section 8(a) of the Railroad 

Unemployment Insurance Act (45 U.S.C. 358(a» du.e in such fiscal years in excess 

of its obligations calculated on an experience-rated .basis; and 

"(C) obliEations of Amtrak due under section 3321 of the Intemal Revenue 

Code of 1986. 

"(2) Amounts appropriated under this subsection shall not be considered a United 

States Government subsidy of Amtrak but rather a subsidy of the railroad retirement 

system as a whole. 

"(3) Notwithstanding the payment by the Secretary of certain of Amtrak's 

obligations under the Internal Revenue Code and the Railroad Unemployment insuranCe 

Act under subsection (1)(1) above, Amtrak remains responsible for meeting its financial 

obligations und~r applicable law over and above the amounts paid by the Secretary to 

the Internal Revenue Senice and Railroad Retirement Board on Amtrak's behalf. 

"(g) ADMn\1JSTRATION OF APPROPRIATIONS.-

"(1) Funds for operating expenses appropriated onder this section for rLScal years 

1996 and 1997 shall be provided to Amtrak upon appropriation when requested by 

Amtrak. Funds for capital expenses, transition costs and the Northeast Corridor 

improvement project expenses appropriated under this section for fiscal years 1996 and 

1997 shall be provided to Amtrak on a quarterly basis as needed to meet obligations due 

5 
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in the coming quarter. The act appropriating funds for capital expenses, transition 

costs and Northeast Corridor improvement project expenses may restrict the availability 

of such funds to the third quarter of the flSCal year. 

"(2) Amounts appropriated under this section r~ajn avallable untn expended. 

"(b) LIMITATIONS ON USE.-Amounts appropriated under·this section may Dot 

be used to subsidize operating losses of commuter rail passenger or rail freight 

transportation. " • 

SEC. Ii. EXPANDING THE SCOPE OF COLLECTIVE BARGAINING ON 

CONTRACTING ACI'IVITIES. 

Section 24312(b) of title 49, United States Code, is amended by adding at the end 

the following new paragraph: 

"(3) This subsection does not bar Amtrak.and a union representing 

Amtrak employees from negotiating a collective bargaining agreement that 

permits Amtrak greater flexibility in contracting out work than permitted under 

paragrapb (1). Paragraph (1) shall not apply to any bargaining unit covered by a 

contract ~ontaining provisions that are inconsistent with paragraph (1).". 

SEC. 7. REPORTS AND AUDITS. 

Section 24315 of title 49, United States Code, is amended--

(1) in subsection (a)(l) by redesignating subparagraphs (D), (E), (F), (G), and (H) 

I . 

as subparagraphs (E), (F), (G), (H) and (I), and byinserting after paragraph (C) the 

fonowing: 

"(D) the long-term profit or loss;" and 

6 



P.9/31 
MRR 20 '95 09:50RM 

(Z)in subsection (b) by redesignating paragraph (2) as (3), and ~Y inserting after 

paragraph (1) the following: 

"(2) Amtrak shaD include in the report required under paragraph (1) projections 

of the anticipated benefits of the projects proposed for funding under Part C of Subtitle 

V of title 49, United States Code, and a report on the benefits actually realized from all 

projects previolisly funded under Part C beginning with funds provided in rJSCal. year 

1995. The report shall include an identification of improvements in the quality of 

service offered by Amtrak, facllity improvements that demonstrate a productivity gain, 

equipment improl'ements that lower operating costs, environmental beneflts (including 

air quality and land use benefits), enhancements to local transportation needs, 

enhancements to mobility of physically and economically disadvantaged persons, any 

improvement of the revenue~to-cost ratio, any reduced dependence on Federal operating 

support, and reductions in the need for alternative transportation investments. To the 

extent practicable, the benefits addressed in each report shall also be expressed as 

return on invested capital.". 

SEC. 8. MISCELLANEOUS REPEAl.S AND TECHNICAL AMENDMENTS IN 

ClIAPfER 243. 

(a) TECBNICAL AMENDMENT.-Section 2430Z(a)(1)(D) of~e 49, United 

States Code, is amended to read as follows: 

"(D) Two individuals selected by the President from a list of five names 

submitted by eommuter authorities providing service over rail properties owned by 

Amtrak.". 

7 



P.10/31 
MRR 20 '95 09:51AM 

(b) AUTHORlTY.-8ection 2430S(c) of title 49, United States Code, is amended­

(1) by deleting ·the word "and" at the end of paragraph (5); 

(2) by aelding a new paragraph (6) as follows: 

11(6) consult and cooperate, to the extent feasible, On request of eligible applicants 

proposing a technology demonstration authoriZed and financed under a law of the 

United States, with those applicants; and". 

(3) by renumbering existing paragraph (6) as paragraph. (7). 

(e) REPEALS.--SectioDS 24310 and 24314 of title 49 t United States Code, are 

repealed. 

(d) CONFORMING.--The remajning sections of Chapter 243 of tide 49, United 

States Code, are renumbered appropriately. 

SEC. 9. ELIMINATION OF AMTRAK COMMU'l'ER.SERVICE CORPORATION. 

(a) REPEAL.--Cbapter 245 of title 49, United States Code, and the 

corresponding item in the analysis of Subtitle V is repealed. 

(b) CONFORMING AMENDMENT.--Section 24301 of title 49, United States 

Code, is amended by adding a new subsection (0) at· the end thereof, as follows: 

"(0) TAX EXEMPTION FOR CERTAIN COMM1JTER AUTHORITIES.-A 

commuter authority that could have made a contract with the former Amtrak 

Commuter Services Corporation to provide commuter rail passenger transportation but 

.which decided to provide its own rail passenger transportation beginning on January 1, 

1983, is exempt, effective October 1, 1981 t from paying a tax or fee to the same extent 

Amtrak is exempt.". 

8 
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SEC. 10. OPERATION OF INTERCITY RAIL PASSENGER. SERVICE. 

Chapter 247 of title 49, United States Code, i$ amended-

(1) by revising the beading of section 24701 to read as follows: 

"§l4701. ~ oflDt.en:ity rail passenger senice"; 

(2) by amending section 24701(a) to read as follows: 

P.l1/31 

"(a) BY AMTRAK.-Amtrak is authorized to provide cost-effective intercity rail 

passenger service on those routes throughout' the United States where it can serve an 

important transportation function and it can, over the long term, cover the full 

operating costs associated with providing the service either through fares or 

contributions from state and local governments or other interested parties. Amtrak's 

decisions regarding the initiation, retention, modification or elimination of intercity rail 

passenger serviCe shall be made on the basis of available financla1 resources and any 

agreement Amtrak enters into with a state or local government or private entity to 

support rail passenger service should be made with the understanding that Federal 

funding for operating expenses will decrease over the fIScal years 1996 through 2001. 

(3) by amending section 24702 to read as follows: 

"§24702. Iloute and Senke CbaDgfs" 

"Amtrak shaD adjust its route structure as it deems appropriate applying sound 

business and transportation principles. Prior to Implementing a route discontinuance 

that would remove an service on a route or cut service by more than half, Amtrak shall 

provide affected states, cities and other interested parties ~ advance notice of at least 

ninety days in order to enable any of the ~ected parties to provide fmanclal support 

9 
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for the route that would allow for continued operation. In an emergency, Amtrak "may 

implement a route discontinuance with less than ninety dayS notice but shall in "any 

event provide as much notice as possible. An emergency shall exist when the Secretary 

of Transportation determines, on the basis of information and data suppJied by Amtrak, 

that funds av~ble to Amtrak for the fiscal year are Dot sufficient to meet estimated 

operating costs and significant harm to the Corporation would result if immediate action 

is not taken to reduce costs through route reductions and service eliminatioDS. ". 

SEC. 11. EXPANDING THE SCOPE OF COLLECTIVE BARGAINING ON LABOR 

PROTECTIVE ARllANGEMENTS. 

Section 24706 cif tide "49, .United States Code, is amended: 

(1) by revising the beading of section 24706 to read as fonows: 

"124706. Employee Protective Arrangements"; 

(2) by repealing SUbsectiODS (a) and (b); 

(3) by deleting "(e) EMPLOYEE PROTECTIVE ARRANGEMENTS.-" in 

subsection (c); and 

(4) by deleting paragraph (6) and by inserting in lieu thereof the fonowing new 

paragraphs (6) and (7): 

"(6) For purposes of this section, employees of Amtrak refers to employees 

occupying position.s subject to collective bargaining under the Railway Labor Act, 

45 U.S.C. lSI § BO. 

"(7) Notwithstanding the other provisions of this s~on and the 

implementing protective arrangement established for Amtrak employees 

10 
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(Appendix C .. l to Basic Agreement between Amtrak and the freight railroads), 

Amtrak and unions representing Amtrak employees may negotiate new em~loyee 

protective arrangements for Amtrak employees that differ from the requirements 

of other portions of this section and from the terms of Appendix C-l. If a new 

protective arraD$ement is negotiated, provisioDS of this section and the terms of 

Appen~ C-2 that are inconsistent with the new protective arrangement shall 

cease to apply to the bargaining unit covered by the new protective 

arrangement." • 

SEC. u. MISCELLANEOUS REPEALS IN CBAPI'ER. 247 

(a) REPEALS.-SectiODS 24703, 24704, 24705, 24707 and 24708 of title 49, 

United States Code, are repealed. 

(b) CONFORMING.-The remaining sections of Chapter 247 of title 49, United 

States Code, are renumbered appropriately. 

SEC. 13. BOSTON-NEW BA VEN ·ELECTRIFICATION PROJECT. 

(a) ELECTiUFICATION SYSTEM.-~ection 24902(1) of title 49, United States 

Code, is amended--

(1) by inserting "(1)" before "Improvements under"; and 
, ' 

(2) by adding at the end the following new paragraph: 

"(2) Amtrak shall design and coDStroct an electrification system between Boston, 

Massachusetts, and New Haven, Connecticut. The electrification system shall be 

,designed and constructed to accommodate the installation of a third mainline track 

between Davisville and Central FaDs, Rhode Island, to be used for double-stack freight 

11 
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service to and from the Port of Davisville. Wherever practicable, Amtrak shall use 

portal structures and realign existing tracks on undergrade and overgrade bridges to 

niinimil.e the width of the right-of-way required to add the third track. Amtrak sball 

take such other steps as may be required to coordinate and facilitate design and 

construction work.". 

(b) Al\1TR.AK REPORT.--Amtrak shall, not later than 6 months after the date 

of enactment of, this Act, transmit to the Congress a report detailing Its electrification 

design between Davisville and Central Falls, Rhode Island, and describing efforts to 

comply with section 24902(0(2) of title 49, United Statts Code. 

SEC. 14. COMPENSATION FOR TllANSPORTA'nON OVER THE NORTHEAST 

CORRIDOR. 

Section 24904(c)(2) of title 49, United States Code, is amended-

(1) by adding after the words flrail freight transportation" in the first sentence 

"or between intercity rail passenger and commuter rail passenger transportation"; 

(2) by adding after the words "rail freight carrier" in the second sentence "or a 

commuter authority"; and 

(3) by adding at the end of the s~ond sentence "or commuter authority," 

SEC. 15. NORTHEAST COlUUDOR' IMPROVEMENT PROJECr. 

Section 24909 of title 49, United States Code, is amended­

(1) by revising subsection (a) to read as fonows: 

"(a) CAPITAL IMPROVEMENTS,-Amtrak shall make capital improvements 

for the Northeast Corridor Jmpr~)l'ement project under this title.as necessary to operate 

12 
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. . 
reliable, high-speed raD passenger service, to enhance capacity for intercity and 

commuter passenger service, and as otherwise may be necessary to ensure continued 

reliable high-speed service. Amtrak shall also acquire train equipment to be used on the 

Northeast Conidor, mitigate environmental bnpacts related to the Northeast Corridor 

improvement project, and provide adequate parking at, and improve Northeast 

Corridor ran stations."~ 

(2) by revising subsection (b) to read as follows: 

u(b) RHODE ISLAND THIRD TRACK.-(1) There are authorized to be 

appropriated to the Secretary to make grants to tbe State of Rhode Island, $10,000,000 

for the fiscal year endiDg September 30, 1996, and $10,000,000 for the fiscal year 

ending September 30, 1997, to be used to design and CQmtruct a third track on the 

Northeast Corridor between Davisville and Central Falls, Rhode Island. 

"(2) The third track shall be designed and constructed with sufficient clearance 

to accommodate double stack freight cars. 

~ "(3) The funds provided by the Secretary to the State of Rhode Island to design 

and construct the third track shall be matched by the State of Rhode Island or its 

designee on a donar for dollal' basis. Notwithstanding other provisions of Jaw, the State 

of Rhode ISland is authorized to use other Federal transportation funds available to the 

State as the required matching funds. "; 

(3) by revising subsection (c) to read as foDows: 

"(c) AVAILABILITY OF AMOUNTS.-Amounts appropriated under this section 

remain avaUable until expended. "; and 

13 
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(4) by striIdng subsections (d), (e), (f) and (g). 

SEC. 16. TAX':'EXEMPl' FINANCING FOR cERTAIN INTERCITY RAIL 

PASSENGER FACD.J.TIES. 

P.16/31 

(a> IN GENERAL.-Section 142(a) of the Internal Revenue Code of 1986 (relating 

to exempt facility bonds) is amended-

(1) by striking out "or" at the end of paragraph 11; 

(2) by striking out the period at the end of paragraph (12) and inserting in lieu 

thereof", or"; and 

(3) by adding at the end thereOf, the following new paragraph: 

"(13) Intercity rail passenger facilities.". 

(b) DEFINITION AND SPECIAL RULES FOR JNTERCITY ~ PASSENGER. 

FACD.JTlES.--

(1) IN GENERAL.-Section 142 of the Internal Revenue Code of 1986 is amended 

by adding at the end thereof the following new subsection: 

It(k) INTERCITY ~ PASSENGER FACILlTlES.-

~'(l) For purposes of paragrapb (a)(13) of this section, the t~ 'intercity rail 

p~er facilities' meaDS any facility (not including rolling stock) for the fixed 

guideway rail transportation of PasseDgers and their baggage between metropolitan 

statistical areas (within the meaning of section 143(k)(1)(B) of the Code)·, but only if 

such facility will be made available to members of the general public as passengers. 
o 

"(2) ELECTION BY NONGOVERNMENTAL OWNERS.-A facility shall be 

treated as described in paragraph (a)(13>. of this sed:lon, only if any owner of such 

14 
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facility which is not a governmental unit, irrevocably elects not to claim­

(A) any deduction under section 167 or 168, and 

(B) any c:redit under this subtitle, 

with respect to the property to be financed by the net proceeds of the issue. 

P.17/31 

"(3) USE OF PROCEEDS.--A bond issued as· part of aD issue described in 

paragraph (a)(13) of this section shan not be considered an exempt facllity bond unless 

any proceeds not used within a 3-year period of the date of the issuance of such bond 

are used (not later than (; months aft~ the close of such period) to redeem bonds that 

are part of such issue. 

(1) USE OF FACILITIES.-Section 142(c) of the Internal Revenue Code of 1986 

(relating to speclal rules for airports, docks and wharves, mass commuting facilities and 

high·speed intercity rail facilities) is ainended-

(A) by striking out "paragraph (1), (2), (3), or (11) of subsection (a)" each 

place it appears, in paragraphs (1) and (2) thereof and inserting in lieu thereof 

"paragraph (1)', (~), (3), (11) or (13) of subsection (8)", and 

(B) by striking OU.t "AND mGH-SPEED INmRCITY RAIL FACILITIES 

in the heading thereof and inserting in lieu thereof "ffiGH-SPEED INTERCITY RAIL 

FACaITIES AND INTERCITY RAn.. PASSENGER FACll.-ITIES". 

(3) EXCLUSION FROM VOLUME CAP.-Seetion 146(g)(~) of the Internal 

Revenue Code of 1986 (relating to an exception for certain bonds) is amended-

(A) by striking "or (12)" and by inserting in lieu thereof "(12) or (13)", 

and by striking '''and environmental enhancements of hydroelectric generating facilities" 
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and by inserting in lieu "enmoumental enhancements of hydroelectric generating 

facilities and intercity rail passenger facilities)". 

P.18/31 

(4) LIMITATION REMOVED ON USE OF BOND PROCEEDS FOR. LAND 

ACQUlSmON~-Section 147(c)(3) of the Internal Revenue Code of 1986 (relating to 

limitation on use for land acquisition) is amended by insertmg "intercity rail passenger 

facility" after "mass commuting facility" each place it appears. 

(5) SPECIAL RULE FOR PUBUC APPROV AL-Paragrapb (3) of section 147(t) 

of the 1986 Code (relating to public approval required for private activity bonds) is 

amended-

(A) by inserting ", intercity rail passenger facilities" after "airport" each place it 

appears; and 

(B) by inserting ", INTERCITY RAIL PASSENGER FACILITIES'r after 

"AIRPORT" in the beading thereof. 

(e) EFFECTIVE DATE;-Tbe amendments made by this section shall apply to 

bonds issued after the date of enactment of tbis Act. 

SEC. 17. EFFECTIVE DATE. 

Except as otherwise provided, this Act is effective on the date of enactment. 
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SECTION-BY-sECTlON ANALYSIS OF 

THE AMTRAK RESTRUCTVRING ACf OF 1995 

Section 1. This section provides that the act may be cited as the "Amtrak 

Restructuring Act of 1995." 

P.19/31 

Section 2. This section contains a number of proposed Congressional findings 

. relating to the National Railroad Passenger Corporation (Amtrak) and its operation of 

intercity ran passenger service. This section describes a program for improving rail 

passenger service to be accomplished through this le&islation consistent with internal 

changes within the Corporation to be accomplished by Amtrak's management and 

overseen by the Secretary of Transp.ortation, as m ex officio member of the Amtrak 

Board of Directors. In particular, these findings recognize that intercity rail passenger 

service is an essential component of the integrated national transportation system. 

However, in order to achieve the full·potential for this service, Amtrak must provide a 

quality transportation product in the form of ~an, comfortable,' and on-time service. 

The findings also note that Amtrak has been forced to significantly 'cut back its system 

of intercity raUpassenger services in order to operate within the resources it has 

available and that further cutbacks may be necessary unless Amtrak is able to reduce its 

costs and increase its revenues. To succeed, Amtrak must work with all of its 

staktholders. 

Amtrak employs a dedicated work force of managers and employees who strive to 

provide the high level of service that the American public. has a right to expect. 

However, additional. resourtes are needed to provide the necessary tools. As a result of 

the limited capital funding provided in the late 1980's and early 1990's, Amtrak's 
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equipment and facilities in many cases are outdated, inefrJ.clent, costly to operate and 

inadequate to meet the demand for interdty rail service. Additionai capital resources 

are required. The capital funding provided for fiscal year 1995 represents an important 

first step. The capital resources authorized in this bill will further Amtrak,'s efforts to 

improve its equipment and facllities. Capitallnvestment must also come from. Amtrak's 

stakeholders including state and local governments and through innovative partnerships 

with the private sector. 

With the added capitallnvestment comes a responsibility on the part of Amtrak's 

management to utilize these resources efficiently and effectively so that service quality 

and the long-temt rmancial health of the company improves. 

The Secretary of Transportation is an ex officio member of the Amtrak Board 

and can and should use this position to ensure that Amtrak provides superior service to 

its customers ~d that the Federal funds provided to Amtrak are ,expended wisely and 

efflCiently • 

The findings recognize that the States play a slgnificant role in working with 

Amtrak to provide cost efficient rail transportation, in addressing local transportation 

needs, and in facilitating improvements in air quality. 

The bill also contains a rIDding related to the so called "Mandatory Payments", 

which represent payments Amtrak Is required by law to make to the railroad retirem~nt 

system and railroad unemployment system that are weD in excess of amounts needed to 

fund benefits to Amtrak's employees and their beneficiarieS. These payments are 

declared not to be a Federal operating subsidy of Amtrak but rather a subsidy of the 

\ 
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rallroad retirement system as a whole. 

Finally, the fmdings recognize that Federal financial assiStance to COYer Amtrak's 

operating losses' wID be gradually reduced over the period 1996 through 2001. 

Section 3. This section contains seYeral amendments to section 24101 of title 49 

of the UDited States Code, in which Congress has established the findings, purpose, and 

goals relating to Amtrak's operation of rail passenger service. 

Finding number 6 would be modified to indicate that Amtrak should make itself 

available to assist state and local .communities in operating cOmmuter rail service but 

ouly to the extent that Amtrak is fully reimbursed for the costs incurred in operating 

such services. 

A new goal would be added for Amtrak directing it to manage its capital 

investment in such a way as to provide its customers with world class service. An 

important component of Amtrak's future success is improving its .responsiveness to its 

customers. 

Section 4. This section repeals several definitions included in section 24102 of 

title 49, United States Code, that are not lODger needed in light of other repeals made by 

this bill. 

Section 5. This section revises section 24104 of title 49, United States Code, 

which authorizes appropriations to support the various activities undertaken by Amtrak. 

Subsection (a) authorizes appropriations for operating expenses for fiScal years 1996 and . 

1997. 

Subsection (b) authorizes appropriations for capital investment for fiscal years 
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1996 and 1997. A thoughtful and judicious expenditure of capital funding is the key to 

rehabilitating Amtrak's intercity rail passenger services. These authorization levels, 

along with the funds provided to Amtrak in fIScal year 1995, represent a considerable 

increase over the capital funding provided in the late 1980's and early 1990's • 

4 

. Subsection (c) authorizes $40 million in fiscal year 1995 and $SO million in fiscal 

year 1996 to be used by Amtrak to transform the James A. Farley Post Office Building 

in New York t~ into an intercity rail passenger terminal. Funds would also be 

available for necessary improvements and redevelo~ment of the e~ Pennsylvania 

Station and the associated service building. The availability of the Farley Building· 

provides a rare opportunity to improve intercity and commuter facilities in New York 

City where an already over-burdened facility is facing continued growth in intercity and 

commuter traffic. 

Subsection (d) authorizes $100 million.in fiscal year 1996 to fund expenses 

associated with the long-term restructuring of the Corporation. Amtrak's Board of 

Directors has already initiated the first of a series of actions required to transform 

Amtrak into a leaner and more customer-focused transportation provider. These fundS 

will be employed to assist in that effort. 

Subsection (e) authorizes $235 million in rJSC.al year 1996 and $200 million in 

fiscal year 1997 for the Northeast Corridor improvement program. 

Subsection (f) authorizes appropriations to the Secretary for fiscal years 1996 and 

1997 for the purpose of making the so-ealled "mandatory payments." Under this 

authorization, ·the Secretary would make direct payments to the railroad retirement 
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trust fund and the railroad unemployment iDsurance account for expenditures in excess 

of the amounts required to support the retirement .and unemployment costs of Amtrak 

employees. Both of the subject payments are presently based on the number of active 

. employees. Bec:ause of the shifting demographics of the rail industry, with Amtrak 

employment historically stable or growing while freight employment has dropped 

slgilificantly, Amtrak is, in effect, required to subsidize retirement and unemployment 

costs of freight railroad employees. The bill provides that these payments are not to be 

considered a Federal subsidy of Amtrak but rather a subsidy of the raUroad retirement 

system as a whole. The bill also recognizes that while the Secretary is making payments 

to the Internal Revenue Service and Railroad Retirement Board on Amtrak's bebalf up 

to the amounts authorized and appropriated by Congress, Amtrak remains responsible 

for meeting its financial obligations under existing law over and above the amounts 

provided by the Secretary. 

Subsection (g) describes how funds win be made available to Amtrak. AD of the 

operating funds would be provided to Amtrak· In the tll'st quarter of the fiscal year. 

Funds for capital expenses, transition costs, and the Northeast corridor improvement 

project would be provided to Amtrak on a quarterly basis t~ allow Amtrak to meet 

obligations coming due in that quarter. The appropriations act providing funds for 

capital, transition and Northeast Conidor expenses may restrict the availability of those 

funds to the third quarter of the fiscal year as was done in rlScal yem 1994 and 1995. 

Mandatory payments would be made by the Secretary directly to the Internal Revenue 

Service and Railroad Retirement Board. 
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Subsection (g) also provides that appropriated amounts remain available until 

expende~. 

Subsection (b) states that funds provided to Amtrak for intercity rail passenger 

service may not be used to fund operatiug losses for rail freight services or commuter 

rail services. 

Section 6. This section adds a new paragraph (3) to exis$g section 24312(b) of 

title 49, United States Code. Paragraph (1) of section 24312(b) currently probibits 

Amtrak from contracting out work normally performed by an employee in a bargaining 

unit covered by. a contract between a labor organization and Amtrak if the contracting 

out results in the layoff of an employee in the bargaining unit. Existing paragraph (2) 

provides that paragraph (1) does not apply to food and beverage services pro'rided on 

Amtrak trains. The·new paragraph (3) would permit Amtrak and its unions to 

negotiate on the issue of allowing Amtrak greater flexibility in contracting out work; the 

restrictions of paragraph (1) would continue to apply until Amtrak and a union 

negotiate a collective bargaining agreement that permits Amtrak greater flexibility in 

contracting out work performed by the bargaining unit covered by the contract. 

Section 7. This section amends existing section 24315 of title 49, United States 

Code, to broaden in several respects the report Amtrak provides to Congress each year. 

Flrst, existing law reqUires Amtrak to include in its annual report certain specified 

Information about each route it operates Including, among other things, data on 

ridership, passenger miles, the short-tenn avoidable profit or loss, and revenues. The 

amendment proposed by section seven would expand these requirements to require 
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Amtrak to also include data on the long-term profit or loss for the route for the 

previous fIScal year. 

Section seven would also require Aintrak to include with its annual request 'for 

. appropriations projections of the anticipated benefits of the projects proposed for 

funding and a report desCribing the benefits· reaUzed from all projects funded with 

funds authorized under the Rail Passenger Service Act for the previous year. The 

report would address, among other things, improvements in the quality of servjce 

offered by Amtrak, facility improvements that demonstrate a productivity gain, 

equipment improvements that lower operating costs, environmental benefits (including 

air quality and land use), enhancements to loc:al transportation needs, enhancements to 

7 

. the mobility of pbysica11y and economically disadvantaged persons, any improvement to 

the revenue-to-cost ratio, any reduced dependence on Federal operating support, and 

reductions in the need for alternative transportation investments., To the extent 

practicable, the' benefits addressed in each report are to be expressed as return on 

invested. capital. This section is intended to provide a comprehensive picture of the 

expected "return on capital investment" for the Administration and Congress· jointly to 

base future funding support •. 

, . 

Section 8. This section contains several teclmical and miscellaneous repeals in 

Chapter 243 of title 49, United States Code. First, a technical amendment would be 

made in section 24302, which describes how commuter authority representatives are 

selected for the Amtrak Board of Directors. The e:dsting statute was passed in 1981, 

with options to address several possible outcomes of the transfer of commuter rail' 
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operations from the Consolidated Rail Corporation to other operators. The commuter 

services were transferred in the early '1980' s and, as a result, the unused options can be 

repealed. 

Subsection (b) moves the provision authorizing Amtrak to cooperate with 

appHcants proposing technology demonstration projects from section 24314 to section 

24305, which is Amtrak's general authority section, and a more logical location for tbis 

authority. 

Subsection (c) repeals sections 24310 and 24314 of title 49, United States Code. 

Section 24310 was enacted in 1988 to deal with the location of a particular gas storage 

facility adjacent to an Amtrak facility in Florida. The Secretary has issued his finding 
, . 

related to this facility, the provision has no continuing utility, and it can be repealed. 

Section 24314 authorizes Amtrak to'develop and submit to Congress, prior to September 

30, 1993, a plan for demonstrating new technologies and authorizes Amtrak to cooperate 

with other entities in developing new technologies. This plan has been submitted and 

Amtrak is other-wise authorized to assist in the development of new technologies, and 

section 24314 can be repealed. 

Section 9. This section repeals Chapter 245 of title' 49, United States Code, 

relating to an Amtrak subsidiary, the Amtrak Commuter Services Corporation (ACS). 

The provisions included in Chapter Z4S were enacted by Congress, in 1981 in connection 

with the transfer of commuter rail services from the Consolidated Rail Corporation 

(Conrail) to other operators. The creation of ACS was mandated by Congress in order 

to provide the state and local commuter authorities with the option of selecting a 
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Northeast Corridorwide entity, ACS, if they did Dot elect to operate the services being 

dropped by Conrail themselves. Since all of the commuter" authorities decided to 

operate their own services, ACS serves no useful purpose and the provisions establishing 

it can be repealed. As a District of Columbia corporation, Amtrak bas the authority 

under the District of Columbia Busine$S Corporation statute to create subsidlarle.s to the 

extent it should need to do so. Section 14S01(g) relating to a tax exemption for certain 

commuter authorities is of continuing validity ~d would be retained and moved to 

secdon 24301. 

Seetion 10. This section makes DUijor changes to Chapter 247 of title 49, United 

States Code, which describes the routes operated by Amtrak, how routes and servi~ 

are added and removed, and Amtrak's operation of services in partnership with the 

States. 

" " 

First, the detailed and very restrictive provisiOns governing Amtrak's route 

structure and how routes are added or ifiscontinued would" be repealed. These Include 

sections 24703, 24705, 24706(a) and (b), and 24707. If Amtrak is to compete effectively 

With other. transportation carriers, it has to have tbe flexibility to make route and 

service adjustments to meet demand and the resources available to it. Accordingly, 

Amtrak would be authorized to provide intercity rail passenger service on a route where 

it can serve an important transportation function and over the long tenn cover the full 

operating costs associated with providing the ~ice. In addition, Amtrak's decisions 

regarding intercity rail passenger service are to be made on the basis of available 

financial resourc.es. Finally, roUte and' service decisions have to be made recognizing 
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that Federal funding for operating expenses will decrease over.the f1scal year 1996 

through 2001. 

10 

In making service discontinuances, Amtrak would be required to consult with the 

affected States, local governments, and other interested parties at least 90 dayS prior to 

hnplementing the discontinuance. The 90 days could be shortened in an emergency 

situation if the Secretary of Transportation were convinced baSed on evidence suppJied 

by Amtrak that providing the full 90 days would be detrimental to the interests of 

Amtrak. The increased flexibility is also designed to assist Am.trak in reducing jts need 

for Federal operating subsidies. Other provisions that restrict the Corporation's ability 

to operate in a emclent, business-like manner, such as section 24708 requiring the " 

operation of certain commuter services, would also be repealed. 

Statutory provisions establishing a" separate class of service operated in 

cooperation witlt state and local governments (the so-called "403(b)" services) wouId be 

repealed. The continued viability of intercity rail passenger service will depend on State 

" and local support for most of Amtrak's routes. As a result, there Is no continuing need 

for a separate 403(b) program. Amtrak has sufficient authority under existing law and 

through revised'section 24701 to enter into appro~riate agreements with other entities to , 

support rail passenger service. 

Section 11. This section contains an important provision related to providing 

Amtrak with increased flexibility to conectively bargain with its employees through their 

collective bargaining representatives. T~o new paragraphs would be added to existing 

section 24706(c) of title 49, United States Code. Section 24706(c) requires labor 
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protective arrangements for Amtrak employees who are affected by a discontinuance of 

Amtrak intercity passenger service. Amtrak entered into a spedfic protective 

agreement, approved by the S~tary of Labor, that provides affected Amtrak 

employees with one year of Jabor protection for each year of prior service up to a 

maxbnum of six years' pay. New paragraph (6) provides that employees of Amtrak, for 

purposes of ~on 24706(c), refers only to employees occupying positions subject to 

eollective bargaining under the RaDway Labor Act, 45 U.S.C. 151 it 89.; Amtrak 

senior management employees would not be entitled to labor protection under section 

24706(c) and any implementing agreements. New paragraph (7) would permit .Amtrak 

and unions representing AIiltrak employees to negotiate new employee protective 

arrangements; the existing protections would continue to apply Wltil new terms are 

negotiated. 

Section 12. 'ibis section contains a series ofrepeais in chapter 247 that were 

discussed previously in section 10. These repeals eliminate restrictions on Amtrak's 

ability to independently manage its route structure and the services it provides. 

Section 13. This section requires Amtrak to design and construct the 

electrification system between Boston and New Haven and to eDSure that it 

accommodates the installation of a third mainline track between Davisville and Central 

Falls, Rhode Island to be used for double-stack freight service to and from the Port of 

Davisville. Amtrak would also be required to report to Congress on its electrification 

design. 

SectiOJl14. This section amends section 24904 of title 49, United States Code, to 
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require Amtl'ak and the commuter railroads that me the Northeast Corridor to 

negotiate new compensation agreements governing the amount these users of the 

corridor pay Amtrak for the right to operate over these lines •. WbUe Amtrak is the 

owner of much of the Northeast Corridor, commuter authorities are the predominate 

users. Yet, Amtrak bears a far larger percentage of the costs of operating and 

maintaining this important transportation resource. H the parties are unable to reach 

agreement on n~w contracts, an appeal could be maeJe to the Interstate Commerce 

Commission or its successor. The Department has proposed a successor entity, but will 

make the needed drafting changes available in a separate proposal. 

S~ion 15, This section provides a new authorization for the Northeast Corri,dor . 

improvement project replacing the outmoded projectooSpecific authorization included in 

current law. Amtrak would be authorized to undertake capital improvements as 

necessary to operate reliable, high-speed rail service, to enhancecapaclty, and to 

mitigate environmental concems and to acquire high-speed equipment. 

Section fifteen also provides an authorization for the Secretary to fund jointly 

with the State of Rhode Island the construction of a third track on the Northeast 

Corridor between Davisville and Central Falls, Rhode Island. The third track would 

serve rail freight users and facilitate operation of high-speed. rail service on this section 

of the Northeast Corridor. The third track would be designed and constructed with 

sufficient clearance. to accommodate double stack freight cars. Fifty percent of the cost 

of the project would be provided by the State of Rhode Island or its designee. In 

addition, the state would be .authorized to satisfy the funding match requirement 
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employing other Federal transportation funds available to the State. 

Section 16. This section authorizes the issuance of tax-exempt bonds to fund 

intercity rail passenger service improvements. Intercity rail passenger service 

bnprovements would be put 01;1 equal footing with mass commuting facilities and bigh-

speed rail facUities. 

Section 17. This section provides that the statutory changes adopted through this 

bill would become effective upon the date of enactment unless otherwise provided. 
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U.S.~of· 
Tra,nspot1QtIon 

The Honorable Alice Rivlin 
Director 
Office of Management and Budget 
Old Execucive Office Building , 
Seventeench and Pennsyl~ania Avenues, 
Washington, D.C. 20503 

Dear Ms. Rivlin: 

P.2 

-N.W. 

, , 

I write in response to a, memorandum, from Richard L," Schiffrin', ", 
Deputy Assistant Attorney'General, O(fice of', Legal 'Counsel, in 
the Justice Department concerning th~ ~trakRestructurin9 Ac~ of 
1995 which the Department of, ~ransportation is proposing. 
Mr. Schiffrin's memo asserts ~hat II [b] ecause the pr'oposed 'Act 
would vest significant authority in federal officials who are no~ 
appointed confo~ly with ,the Appointments Claus~,,[of 'the 
Constitution], 'the proposed ACt violates the Appointmencs' " 
Clause '. n" We. disagree on legal grounds and we are deeply ] C 
concerned, about ·th~ policy and bu~getary consequenCe.s of the . 
Justice Department's position. I ,urge in the stropgf!s,~ terms. ' 
'that, the Justi98 Depar'tment's position be rejected. . 

Alt:.hough the Justice' Department's memo addresses' only the. l' 
proposed bill to reauthorize Amtrak, the ~once~ns expressed in 
the J':1E!eice 1?~part~ent me~o apply ~s w'ell to Amt~ak as it is ~ow .. 
constl.tuted. . '. ' ,/ 

,LEGAL ISSVlS 

The Justice. Department's concerns were,sparked by a recent case 
in whiCh the Supreme Court held that Amtrak is part, of the , 
Government, for ,the purpose of qetermining 'whether ,it has vio,lated 
an individualrs First Amendment r"ights. ~ ,Lebron y', National 
Railroad Passenger Corp.', 115 S.Ct. '961 ,(Fe~., 21, 199,5) .. ~e ~ 
Jus'tice Department proposes to ,treat 'Amtrak as part· of the . 
. Government·, for~purposes of, the Appointments. Clause, ·as .w~ll, anc1· ' 
'concludes on tl\at basis that· 'Amtrak's Board ·of D"ireceors is " 
invalidly appointed and ma"y ·not., exercise, or receive signif1cant 
executive authority. ... ' ". I . . . , 
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POT'S view is that ~broD should be limited to its holding that 
Amtrak is "part of the 'Government tor p~.\rposes of the First· . 
Amendment" and that tnere is no constitutional infirmity in the 
way Amtrak'. Board of Directors' is appointed. We do not think 
that Amtrak is a. "department" of the Government tor purposes of 
the A~pointmentB Clause, that Amtrak's employees ,are Government 
offic1als, or that Amtrak exercises or has. been delegated any 
Executive Branch'authority at all. , , , 

2 

The Justice Oepartm~mt concedes that If [i] t is possible to argue, 
therefore, that ~@bron does not require the concl~sion that. 
Amtrak is part of the, federal government for the purpose· of· 
determi~ing the application of, the structural tequiremen,ts ·of the 
Constitution such ~s the Appointments Clause ... and ~gbron's 
wording could be read to imply that Amtrak should nee be 
considered a federal agency for Appointments Clause 'purposes." " 
We think that is the correct way to read Lebron: ' 

It is useful to remember the ~ontext of eh~ Lebroq case. 
Mr. Lebr,on claimed' that. Amtrak violated his First Amendment 
right's by,denying him the opportunity to exprass his politl.<::'al 
views on a huge billboard in Penn Station in New York. The Court 
clearly places ,a very high value on protecting free speech under 

,'the First Amendment. In the court~ below, Mr. Lebron conceded 
that Amtrak'was not a ~ederal agency, so the issue was not 
developed by 'the lower courts i~ this case; All previou,s cases . " 
before both the Supreme Court and. lower courts, treated Amtrak as ... 
a private company 'in cpnsonance with the statute which prov~des 
that ,Amtrak "shall be· operated and managed as a for-pt;'ofit , 
corporation, n ,and that Amtr.ak "is' not a department, agency, 'or' 
inserumenta.lity of ',the United States Government.", 49 U. S. c.' , 
124301 (a) (2), (3). Justice 0' Connor, dissenting'ln ~ebron, 
argued forcefully that the question of whether' Amtrak was a 
Government entity was not presented in the petition for 
certiorari and noted that Amtr~k was first apprised o~it in 
Lebron'S brief. Justice· Scalia, writing for the majority, also 
went to considerable lengt~s to distinguish Lebron from prior' 
Supreme Court cases 'in which the Court clearly considereQ Amtrak 
to be a private entity. Those cases involved a taking (National 
Railroad Passgnaer Co~. v. Boston & Maine Cox;p., ,503 U.S. '- ('L. 
(1992)) and::a statute allegedly ,depriving railroads hosting , ~ 
Amtrak, of due'process under the Fifth ~ndment by impa~ring 
contractual"relations among Amtrak and ,those railroads or, in tn 
alternative, impairing contractual relations among the unit~d 
States (on· the t"heory. that Amtrak' s contrac~s or even the Rail 
Passeng'er Service Act of ·l970 itself were contracts of the Unite 
States) and the railr,oads hosting' Amtrak (Ngtion/il RailrQad 
Rassenger Corp, v, AtchiSo'n T. & S. ,. R. co., 470 U.S', 451 /' 
(1985»" Both matters involved "individual rights guaranteed 
against the Government by the Constitution. ft All of ,the 
foregoing sugges,t very, strongly that ,L@bron is a. case t.hat should 
be limited to its express'holding. . 
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Moreover, JUseice Scalia did not even hine in dictum thae 
'. Amtrak's· Board' might· be constitutionally infirm. The Court. 

reviewed the mann&r in which Amtrak's direceors are appointed and 
how they relate to the executive and the legislature. Surely, 
that review would ~ave prompted some comment· had the court 

.perceived a.problem .. The C01..lrt recounted an extellsive review· of . 
assorted'Government corporations and clear~y. viewed Amtrak as" 
within the norm. Had the Court seen ~ constieutional infi~ity, 
surely it would hava given some signal. . 

In reaching' ehe 'result in Lebron, Justice Scalia made much. of the 
,'way G~vernmene-controlled.and -creat~d corporaeions are viewed, 

generally, but ignored the distinction between wholly-owned 
Government corporations and mixed-ownership Government . 
corporations, of which Amcrak is one. ·Amtrak's funds include 1 
substanti.al, private equity capital and, therefore, it is not a J 
!1wholly owneel" government corporation al'are the TVA and the 
Reconstru'Ction Finance Corp. Amtrak is defirted as a "mixed 
ownership Governm~nt corporation, it 31 U.S.C. S9101(2) (A), and is' 
th~reby subject 'to federal audit and. reporting re~irement •. 
This acco~ntabil~ty is necessary for Congress ~Q monitor the 
accomplishmene of its announced goal that Amtrak make "the.most. 
cost-effect,ive use of employees, . facilities, and real estate," 
and "minimize Federal subsidies . II 49 'U. S .. C. §24301 (c) (2), (11). 
Por Appoinemenes Cl~use purpos~s, is it appropriate to conSider] 
as part of' the Government a corporation all. of the common stock 
of which i8 privately held? We thi~ n~.t.. .' .. 

The Court' recites a number of ways in which it vi·ews the former 
Rail Passenger Serv~ce'Act (now recodified) as "dispositive of. 
Amtrak's status as a Government entity" including: . 

o . whether it is subject to statute-so that impose. obligaeions 'or' 
confer powers upon Government entities; and . .. 

all the powers.and immunities of' Government'agen~ies' thae it 
is within the power of. Congress to" eliminate,.· including . 
signilicantly the "ordinarily presumed power of Gov~rnment 
·agencies authorized to incur opligations to pledge the 
cr;edit ot· the 'United States." 

sdee~ thrOUg~:: thf'athco~rt' 8 prism, ~htri~ dhoes ~oti lOOk
f
· lhike a .. 'J, 

" epartme~t:,.'" 0 e Government WJ.t n t e' mean ng 0 t e 
Appointments Clause. ' . 

The' Court might well ·hav.e adde'd that Amtrak does not receive 
,appropriations directly as Government departments do, but rather' 
is funded through grants and,. at. one time, loans. The Government 
deals with Amtrak at arm's length as a private party .. U~lik~. 
Government departmen~s, Amtrak's receipts are its' own to use in 
its 'business. A·,Qovernmene department 'that' earns or receives 
money is require4 to deposit the funds in the miscellaneous 
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receipts account at the Treasury unleel it has statutory 
authority to deposit the funds in another account, in which case 
it may,uee them only pursuant, to an appropriation. Amtrak may, 
borrow mo~ey without congressional approval. 

It is also significallt tha~ Amtr~ is not included within t,he 
provisions of ,the Federal Tort Claims Act, which specifically 
except certain United States agencies from that Act's protection 
again'st punitive tort' ~iability (28 U. S. C. 512671, 2674). 

As the Court noted, Amtrak was created to achieve certain ,of the 
Government's goals. The governmental functions related to 
Amtrak., however, are assigned by statute to t;h~ Secretary of 
Transportation or to the Interstate Commeree Commission, and 
Am.~rak purs\1es those goals· by performing functions ,that' have, ' 
traditionally been private in this country. Amtrak p,rovides' 
intercity rail 'passenger service, in~ercity'auto ferry, service, 
contract carriage ot mail and parcels,' and management of rail­
related real estate. Virtually all rail passenger'service was 
provided by private entities before Amtrak was formed. Amtrak·­
,like the carriers providing intercity passenger service be~ore 

4 

, it--is a common carrier under the former'Interstate Commerce Act 
'(49 U.S.C. 2430 (a),q.» , and is subject to the various statut.es 
and regulations specifically governing railroad~, (the Federal 

'railroad 'safety laws, the Railway Labor Act, the Railroad 
Retirement Act, the Railroad Retirement Tax Act, and the Pederal 
Employers' Liability Act, among others). congress created Amtra~ 
as a private, for-profit company to keep intercity rail passenger 
service' an~ other functions Amtrak performs private when the 
private railro~ds that had bee~ providing rail passenger service' 
were los~ng so much money 'on passenger service that they could'no 
longer bear their common carrier ooligations .. In th~~'respece, , 
Amtrak ,is like Conra·1l, which Congress created to take over and 
operate the remains of seven bankrupt; railroads 'that. could not 
individually be reorganized profitably. The Supreme Coure held 
that Conrail' was not a~ instrume~tality of t~e United States 
during its pe~iod of Federal ownership, desp1te the President's 
po~er to appoint, directly or indireetly, eight of its,lS 
directors. ~ Regionab Rail Reorganization Act Cases, 4i9 O.S. 
102 (19-74'}:., .In each case, all governmental functions are ,or were 
'(until th~Government sold its intere~t in Conrail), performed by 
Executive.':,B:tanch agencies and t.he private functions of rUnning 
railroads',: are' performed by the private railroad corporations 
s'tat,utorily. created for that express purpose. 

, , 

congress plainly intende~ Amtrak' ~o receive Fe4~ra; financial 
assistance only for a short transl.tional period wh~le 't,he' company 
became profital)l'e. The ,failure of Amtrak to realize that 
ambition ·does.'not change, the charac;:t.er of Congress" inc.enti'on. 
Moreover', Congress is still trying to wean Amtra~ ,fr'om' Federal 
opera.ting grants (as is the Admini,stration) ~ Many pr1vate 
entitie~ pursue government's goals, 'but do,noe per~orm 

. ,.it " ~}llAI 
. ~) I J rLN ,,' ~ 

~ " '\,,'. Lbw-
, \r- \ lit 

(l;\,\~~ 



, 

MAR 31 '95 07:51PM ~VI~TION INTL ~F~IR P.6 

'5 

governmental functions (such as taxationj police power or 
commerce power regulation, etc.). The' rece,ipt of -federal I 

financial assistance and certain statutorily-conferred advantages 
does not chang~ private functions into gover~mental ones. None 
o! Amtrak's functions are inherently governmental. 

interests the Appo'intments Clause serves are noe implicated at· ' 
~e aosence o~ governmental functions suggests that the liberty 'J 
all in Amtrak's operations, and, therefore, there is no reason on 
their account for the Appointments Clau~e to apply ,Amtrak. 

M~reover, the Appointments Clause relates naturally enough'only 
to appointment of publiC! off1cials. The only public officials . , I 
serving Amtrak are·the. Secretary of Transportation, who serves on 
Amtrak's Board, and his statutorily'authorized alternates: the 
Deputy Secretary, the Federal Railroad. Administrator, and me, . 

. All of us ,ate duly appointed in accord with· the 'Appointments 
Clause·, Amtrak's other directors, its officers, "nd its . 
employees ar~ not federal employees ,and should'not be made into 
federal employees. The aeacute does not give the President the 
right to remove Amtrak" s directors at will.· The directors, like 
the directors of any other private corporati011-, have a fidUCiary 
duty t,o Amtrak's shareholders (which, includes, ·out is not limited 
to, the federal governmene) tp operate and manage the corporation 
exercising their be~t business judgment. Their duty i~ that of 
corporate directors, not tha~ o~ government officials. Amtrak's 
o~ficers serve at the pleasure of· the. Amtrak Board and salary. 
levels,are established by·the Board (49 U.S.C. §24303). ~trak 
employees are to be treated ch~ same as employees of any other 
railroad subject to the Railway Labor Act (49 U.S.C .. §24301(d», 
T~ey are not part of the Civil Service . system 'as are employee.s of 
government agencies. , . 

Finally ~ ehE;! Executive is' under an obligation to de~end the 
constitutio~alit.y of· statutes enacted by Congres~. The Rail 
'~assenger Service Act was passed more tban 25 ye·ars. ago. The 
statutory provisions governing appointment of the Board of . 
Oi·rectora '(now 49 U.S.C. 2430~) have had their.current form. (save, 
fo~ recod1f~c~tion) for about lS year-so .The provisions in the 
current reauthorizaeion proposal aim not to change the . 
c:ompositiot!;:',of 'the Boa.rd,· but m~rely eo clean up the la,nguage of 
ehe provis~ons in concert wich the repeal of the now·uaeless 
sections. dealing with Amtrak Commuter~. Given a legitimate choice 
to defend the. constitutionality o~ the statute, we a:r:e obliged to 

,do so. ' 

'OL!~ AND BPDGITJRX COHSEQUEH~S 

'The choice posed by the Justice Deparement memo goes far beyond 
legal issues. It is the President'S policy to support Amtrak, to 

.' wean Amt.rak from federal operating assistance over a number' of 
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years~ and to provide the capital assistance,necessary to' support 
both. Treating ,Amtrak as a ~ederal agency would undermi~e that 

. policy. ' 

Amtrak is in such desperate' financial condition that its vezy 
s~rVival is at issue. The Adminiseration is'working closely wieh 
Amtrak's 'Board, which is now wholly comprised of directors' 
appoin,ted, directly or indirectly, by President Clinton, to , 
assure ,that' Amtrak survives and better serves the Amtrak people. 
The budg~tary consequences of applying .the Appointments Clause to \ 
Amtrak, which are discussed below, are so 'severe thac achievement 
of t}:lesegoals would be imperilled. ' 

Moreover, 'were the Administration to propose to Copgress t~at 
Amtrak's Board be changed because the Administration has now ' 
decide~ that Amtrak is 'subject to the Appointments Clause, it is 
unlikely that any changes th~t would be made would 'meet with the 
~dministr.ation's approval., The most likely outcome would, be a [ 
c~rporation and a board divorced from Administration :influence, ' 
~ltogether, making it significantly more, difficult tO,',pursue the 
President's 'policies" ' , 

'. ' 

The ,budgetary ~onseque~ces look b~eak from any, point at which we 
,start. If, bec:ause Amtrak is subj ect to the Appointments Clau:se,' 
all of Amtrak's ,employees become federal employees'and,Amerak is 
considered pare of the Governmen~, the following adverse 
consequences may ensue: , 

.' " . 
o downsi;ing Amtr,ak would become 'significanely 'more difficult 

, and expensive;, " , . " ' 

o litlgation'Qver'the applicability of st~tutes governing 
"federal emPlorees, as well as or instead of ehe Ra1.lway Labor 
Ace would be ikelY'1 " , , , 

o both the federal retiremenc system and the railroad 
retir~mene system might be severely harmed if Amtrak's 
~mployees were shifted into the' federal retirement systeml 

'Amtrak now pays about $450 million'annually into the 
railroad retirement system; were those payments removed from 
the, sy.~em, the railroad retirement syse-em would be severely 
impa':l~ed t, ' • 

. ', , 

o disciplining 'or di,scnarging employees' would become more 
difficult and exp~nsive; , 

o labor protection might become a federalliaDility (GAO 
estimates that Amtrak'S liability for labor protection would 
range from $2.1 billion to $5.2 billi'on if Amtrak were eo 
cease operations, Which is a distinct pos~ibility) I 

" 
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0' Amtrak's torts, and tbose of its employees, might become 
federal liabilities, (Amtrak pays tens of 'milli~ns of dollars 
in tort cages annually); and 

o instead of be~ng free from the remaining Go~ernment 
constraints on changing its routes and services as the 
Administration proposes, Amtrak might have, to comply with 
the Administrative ~roc~d~re Ac~ be:ore making any c.hanges, 
which would likely doom the company to bankruptcy~ 

With Amtrak in delicate condit~on, undergoing a radical 
transformation sponsored by this Administration, and with ] 
congre~sional'response uncertain at best, ~king the change in 
paradigm suggested by the Justii:eOepartment would be folly. .. 

Sincerely, 

Stephen H. Kaplan 
General Counsel 

r 
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. Insert to response to Justice Department constitutional concerns re AMT.RAJ(' 
offioers: ' ", " ' , " , ,,',' , "", " 

, The ~ of Legal Co~I., pteDUse ~t~ ApPo~ta\~A' Claue was', , ' ,,' 
intended]o protect indhiduaf~es clearly c:cmtravenes the pasitiOl\ ttecently , 
talcenby the Justice ~ent bafote the Supreme C9urt in lJdm; y, United 
StaW. Ryder is an Appointments C1ause,chaIl4tt\,e_w~ d~on of'the Ccast 
Guard Court of MUltaxy ReView t;bat affirmed a aim!na1 C:on~ ·W'.hlle tba 

'SoUdtar General die DOt dispute that the,caurt's'appoll\1tnerits W:vemed,by' 
the Qause Uld tlut tlui a'ppOlniment ofthe.COQft!s dvillan )ads- - ~ the 
,Claue, ,~urged in lUsbrief that,the c:Qurt!$ dedsion was,=netheteu,~, 

~002 

'~002 

,~~'weU~tablfsAed dadrlne of de ftete'validity. Ia ~part,of 'dds , 
,poIitlcm, the SOlIcitor,Gen" aped eaph.tleal1,. that the AppDhlb1ttmts " l' 
Clause '!WI ~ 4jrect~' hi ptectU\s btd.tri411a1Dshtl ~d h"ctleI.~ , .' ' '. " 

" ~'if itW\iil;1h~ an ~ of a.crtmlnalc:onvi=on by an =FOl*"ly .. " 
, . COMtitu~ ~'WOu1d arguably l;1e.inValld.'l1tus, t;he·O!{lce ofI.epl (:c~IS 

'r 

view.ilatly contradictS an __ tial ~~ of the J~ce Department's , ' I 

, ' pofitilS!\ iI\·Jtder· " ,": , , .,,' ' : " " ; ~ 
:,' " 

. \ ~ 

. . .. 
'" 

" , ." .. , . 

,I. '. 
, I 

'.f. 

/' . 
• .. :.. • . .' I 

". ":, 
.' ' 

. ' : . . ,". 

, " 

" , ,. ' 

, . 

'. 

" , . 
" .. .. ' 

I .' . .' ... , .' ... 
,I " ', •• 

, ! 

, " . 
, ' 

, " 

" ' 

.. ' 

" ' 

" "" 

" 

; 

, :',;,,'" ,,'; :" ,",i 
. ' " 

. . " :. . 
, " 

, , , , . 

, , 
, . 

,", . 

-,.". 

" 
" . 

" ' , , . 
., ,l 

, . 
,I 

I 
'( 

i 
I 
I 

, j 
, I 

I 
I 

'~, - ,. 
'.,:'- ... 



\. 

To: Abner Mikva 
James Castello 
Beth Nolan 
Bob Damus 

From: Douglas Letter 

April 12, 1995 

Re: Status Of Amtrak And Other Government Corporations Regarding 
The Constitutional Appointments Clause 

We have all been concerned with the status of Amtrak and other 
governmental corporations in the wake of the Supreme Court's recent 
decision in LeBron. OLC has tentatively opined that, since the 
Supreme Court held that Amtrak is a Federal Government entity for 
purposes of the First Amendment, it must also be such an entity for 
other parts of the Constitution, and is thus· covered by the 
Appointments Clause. That Clause governs appointment of Officers 
of the United States, and requires that principal officers be 
appointed by the President with the consent of the Senate. By 
contrast, DOT believes that LeBron can be narrowly read to mean 
that Amtrak is covered· by the First Amendment, but that this 
conclusion says nothing about whether this entity is also covered 
by the Appointments Clause. 

I think there is a theory under which we could argue that the 
directors of Amtrak and other government corporations need not be 
nominated and confirmed pursuant to the Appointments Clause. This 
theory is not that being suggested by DOT, which, as I understand 
it, seems to take issue with the language in Justice Scalia's 
opinion in LeBron about Amtrak being a federal agency. Instead, I 
propose an argument based on trying to draw a distinction between 
governmental entities that carry out sovereign functions and those 
that carry out purely commercial functions. I personally think 
drawing such a distinction is not good policy, and does not comport 
with the intent of the Framers. However, I believe that theory is 
tenable, if we choose for policy reasons to advance it. (I am 
writing this largely off the top of my head, but am fairly sure 
that the analysis will hold up if we ask OLC to flesh it out.) 

A. The problem for Amtrak arises because, if it is covered by 
the Appointments Clause, the Amtrak directors are best viewed as 
principal officers for purposes of that Clause. See the decision 
in Silver v. USPS, 951 F.2d 1033 (9th Cir. 1991). There, we 
convinced the Ninth Circuit that the Postal Service Governors were 
principal officers under the Appointments Clause because they 
reported to nobody other than the President in running the agency. 
(I consulted closely with OLC before running this argument in 
Silver, and it was approved by OLC.) I think the majority in 



Silver is correct, 
conclusion that the 
principal Officers 
Department") . 

and the dissent does not disagree with the 
'officials running the Postal Service must be 
(and are thus collectively the "Head of a 

Thus, the OLC view, accepted by the Ninth Circuit, is that the 
officials who run a federal agency with nobody above them except. 
the President, are principal officers for purposes of the 
Appointments Clause. (My memory is that the Supreme Court did not 
decide this issue in Freytag, 501 US -- the case involving the 
validity of appointment of assistants to Tax Court judges -- but 
hinted that principal officers might only be those who head cabinet 
type departments. It is hard to see where this line would be drawn 
since it would possibly not include entities such as the CIA and 
EPA.) If correct, this view would seem to mean that the Amtrak 
directors must be principal officers, and thus must be appointed by 
the President with the approval of the Senate. Many of them are 
not so appointed. In addition, there are constraints upon the 
President's appointment power in the Amtrak statute, and OLC has 
doubts about the validity of some of these provisions. 

I note that it might be possible to argue that directors of 
government corporations are not principal officers because they are 
not actually the equivalent of Department Heads since they are 
beholden to the shareholders. I have perused the Amtrak statute 
and do not find this to be true, even though that may be the common 
model in th~ private sector. I did not find any provision allowing 
the.shareholders to remove the Amtrak directors, or to override 
their decisions in running the corporation. Thus, I do not see a 
basis to argue that the Amtrak directors are not principal officers.' 
on this ground. 

B. It is not clear to me at this point how far beyond Amtrak 
the problem would' extend if there is an Appointments Clause 
violation by the Amtrak statute. I checked 12 other government 
corporations quickly, and found that· many of them .by statute 
provide for appointment of directors by the President with the 
approval of the Senate. I determined though that the Rural 
Telephone Bank Board (7 USC 945), the Pennsylvania Avenue 
Development Corp (40 USC 872), the Federal Prison Industries Corp 
(18 USC 4121), the Federal National Mortgage Association (12 USC 
1723), and COMSAT (47 USC 701) have directors who are not appointed 
by the President with Senate confirmation. (It is likely that 
COMSAT, and possibly also FNMA, would not be considered a federal 
agency under the LeBron analysis.) 

In any event, my quick sampling reveals that this Appointments 
Clause problem is not limited to Amtrak. (I have not checked yet, 
but am. almost certain this problem would arise for the Federal Open 
Market Committee, as well as the Federal Reserve Banks, although it 
is not clear that they would be federal entities under the LeBron 
test. ) 
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c. DOT has raised the possible position that an entity like 
Amtrak can be a federal agency for purposes of the First Amendment, 
but not the Appointments Clause. I do not think this position can 
be defended. I do not see how we can say that an entity identified 
by the Supreme Court as a federal agency can be covered by some 
parts of the Constitution and not others. The only possible 
analogies I have been able to think of do not seem apt. 

The first is that, as you probably recall, the Supreme Court 
struggled mightily in a series of cases (see Duncan v. Louisiana) 
to incorporate selectively only some parts of the Bill of Rights as 
covering the states through the 14th Amendment. Thus, the Court 
seemed to say that only parts of the Constitution covered the 
states. However, the Court was actually determining which parts of 
the Bill of Rights were included within the relevant language of 
the due process aspect of the 14th Amendment; it was not saying 
that only some parts of the Constitution applied while others did 
not. 

The second is that the Supreme Court has in many cases had a 
very difficult time determining which parts of the Constitution 
protect aliens while they are on US territory. See Verdugo 
Urguidez. The Court has determined that some protections of the 
Constitution do apply in deportation and certain exclusion 
proceedings, while other important ones do not. However, I do not 
think these cases, arising in the special context of aliens -- over 
whom Congress has been said to exercise plenary authority -- are of 
any use outside that peculiar arena. 

I can think of no valid theory under which only some parts of 
the Constitution would apply to Amtrak. Thus, we must analyze the 
Appointments Clause to see if it imposes requirements for Amtrak. 

D. In Buckley v. Valeo, 424 U.S. around page 125, the Supreme \ 
Court said that, if a federal official is carrying out .. significant 
authority" under the laws of the United States, he/she must be 
appointed pursuant to Appointments Clause procedures. Somewhat 
significantly, later in the opinion, I believe that the Court said / 
that, if the functions being performed are sufficiently removed 
from the administration and enforcement of federal law, the person 
need not be considered an Officer of the United States. 

. I am not aware of any Supreme Court or appellate court case 
law discussing in a meaningful way what the Court meant precisely 
in Buckley. There, as I recall, the Court focused on the powers 
held by the Federal Elections Commission to regulate conduct, bring 
enforcement actions, and conduct investigations, and highlighted 
the ability to institute enforcement proceedings in court. These 
all seem to be functions that are best described as sovereign in 
nature. 

In light of Buckley, OLC has said, and some district courts 

3 



have agreed, that the Civil Rights Commission directors are not 
Officers of the United States since they can only make 
recommendations. Hence, they do not exercise sufficiently 
significant authority under the laws of the United States. 

In this instance, Amtrak does far more of significance than 
does the Civil Rights Commission. Amtrak's directors make 
decisions about where and how a major passenger railroad will run. 
Unlike the Civil Rights Commission, Amtrak thus makes numerous 
decisions each day that have a direct effect on millions of private 
citizens, thousands' of businesses, and many millions of dollars. 

Even though Amtrak exercises significant authority under the \ 
laws of the United States, its authority is different in kind from 
that of the FEC focused upon by the Court in Buckley; Amtrak's 
authority is of a commercial type, involved in running a railroad. 
From my skimming the relevant statutory scheme, with one exception l 
-- eminent domain power -- Amtrak does not appear to exercise any 
authority that would be thought of generally as sovereign or 
governmental. Amtrak's operations are not subject to state 
taxation (see 45 USC 546(b)), and they preempt state and local laws 
(see 45 USC 546(c), (h), and (1)). However, those powers are 
mandated by Congress in the statute; they do not appear to be given 
to Amtrak to exercise in its discretion. 

The eminent domain power is certainly governmental in nature. 
However, I believe I have read that Congress gave some private 
railroads eminent domain power in the last century. And there is 
case law saying that Congress can legitimately delegate its eminent 
domain power to private organizations. See Thatcher v. Tennessee 
Gas, 180 F.2d at 647 (5th Cir. 1950); Missouri v. Union Electric, 
42 F.2d at 698 (C.D. Mo. 1930). Therefore, this power by itself 
would not seem to mean that Amtrak carries out 
sovereign/governmental authority, as opposed to merely running a 
commercial enterprise. 

If we wish to do so, we can argue-- focusing closely on what 
was involved in Buckley -- that the Appointments Clause covers 
government officials exercising governmental authority, not running 
commercial enterprises. A somewhat similar argument was accepted 
by Judge Harold Greene in Melcher v. FOMC, 644 F. Supp. at 520-24 
(1986) . (Although I helped develop our winning theory in that 
case, I think it was wrong, and Judge Greene mistakenly accepted 
it; on appeal, the D.C. Circuit ducked the issue by ruling that the 
plaintiff Member of Congress could not bring his suit challenging 
the activities of the Federal Open Market Committee.) . 

Melcher involved a claim that the FOMC was acting illegally in 
helping to implement monetary policy because only some of its 
members were appointed properly under the Appointments Clause. We 
argued, and Judge Greene accepted, that the types of functions of 
the FOMC had initially been performed, beginning in 1791, by the 
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First Bank of the United States, and had also been carried out by 
the Second Bank of the United States. Only a minority of the 
directors of those Banks were appointed by the President with 
Senate approval. Therefore, we argued that history showed that the 
functions performed by the FOMC could be carried out by Officers of 
the United States and by private persons together. 

The district court ruling in Melcher is not truly on point 
here. We are not arguing that Amtrak's operations can be carried 
out by a mix of Officers and private persons; the Supreme Court has 
told us in LeBron that Amtrak is a federal agency. Had the Court 
there adopted the view that Amtrak was covered by the First 
Amendment not because it is a federal entity but because it is a 
mixed private/governmental enterprise, the Melcher reasoning might 
have been more helpful. 

Nevertheless, there is considerable precedent for drawing 
critical distinctions ·between the sovereign and commercial 
activities of governments. For example, the Supreme Court, I 
believe, has said in cases such as United States Trust and Merrion 
v. Jicarilla Apache Tribe, that governments can bargain away their 
commercial rights, but cannot contract away their sovereign rights 
and responsibilities. See Bowen v. Public Agencies Opposed to 
Social Security Entrapment. And, in the Foreign Sovereign 
Immunities Act, Congress has determined that foreign governments 
are immune from liability in our courts for their sovereign acts, 
but are liable for their commercial ones. 

Consequently, there is some logic to saying that Amtrak 
carries out only commercial functions (or, in the case of its 
eminent domain power, authority that can be commercial), but does 
not regulate, investigate, or bring enforcement litigation 
involving private persons, and its officials are therefore not 
covered by the Appointments Clause. 

I think this argument is mistaken because of the. Framers' 
intent in that Clause. The Federalist Papers show that the Framers 

. had two obj ects in mind: to ensure that honest and competent 
persons would be operating the government, and to bring 
accountability. See the discussion in Freytag. On the latter 
point, the Framers wanted the voters to know whom to blame -- the 
President -- if an Executive Branch official functioned poorly or 
corruptly. (In light of the constitutional amendment limiting 
Presidents to two terms, one could argue that the point of the 
Appointments Clause has been significantly undermined since a 
second term President need not care what the voters think.) 

The accountability purpose should thus apply whenever 
government officials are exercising power in a way that has an 
impact on private persons and their conduct. Unlike the Civil 
Rights Commission, Amtrak certainly has a substantial effect on 
private persons. Accordingly, the citizenry should have a right to 
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know whom to blame and punish at the polls if Amtrak exercises its 
power unwisely. For this purpose, it makes no difference whether 
Amtrak is operating in a commercial or governmental way. 

In sum, I think it is not good policy to argue that Amtrak's 
officials are not exercising the type of power that would bring 
them within the Appointments Clause. But given the fact that there 
are many areas in which Congress and the courts have drawn a line 
between commercial and sovereign conduct carried out by 
governmental entities, I think we could make such an argument if we 
choose to do so. 

6 
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o 
u.s. Department of 
Tra,.pottatlOn 

April 13. 1995 

The Honorable Walter Dellinger 
Assistant Attorney General 
Office of Legal Counsel 
Department of Justice 
Washington, D.C. 20530 

Dear Mr. Dellinger: 

General CQuJ'\sel 

P.2 

400 Seventh 5t" S.W 
Washin\lton, D.C. 20590 

I am writing in regard to the March 24, 1995 memorandum prepared by the staff 
of the Justice Department's Office of Legal Counsel (OLC) that suggests that the 
governance statute of the National Railroad Passenger Corporation, Amtrak, 
may be in violation of the Appointments Clause of the U.S. Constitution. As 
you may know, the Administration has transmitted to Congress amendments 
to the Amtrak legislation. The Amtrak Restructuring Act of. 1995 was prepared 
by this Department and· would, among other things, make mJinor changes to 
the structure of Amtrak's Board of Directors. However, the Act would not 
change the nature of 'Amtrak, its Board, or its operations. 

During the normal interagency review of proposed legislation,' a staff level 
memorandum from OLe was issued that expressed the view that Amtrak's 

. makeup in certain respects has been unconstitutional since its inception. The 
rationale for this conclusion is that sinc:e Amtrak is subject to the First 
Amendment under the holding of a recent Supreme Court decision, Lebron 
v' Natipnal RailrQad Pft§§flnpr CQtporation. 115 S. Ct. 961 (February 21,.1995), 
it is therefore a federal entity that is also subject to the Appointments Clause. 
Because some of Amtrak's Board of Directors, as well as its Chief Executive 
Officer, are not appointed consistent with the requirements of the 
Appointments Clause, the memorandum concludes that Amtrak's corporate 
structure is presently unconstitutional. Significantly, the staff memorandum 
concedes that U[i]t is possible to argue ... that Lebron does no't require the 
conclusion that Amtrak is a part of the federal government for the purposes 
of determining the application of the structural requirements of the 
Constitution such as the Appointments Clause ... and Lebron's wording 
could be read to imply that Amtrak should not be considered a federal agency ',,' 
for Appointments Clause purposes." In fact, we believe that this is the correct 
t'~ading of :Lebron. In light of the Wlcertainty expressed in OLC's 
memorandum, we believe that OLC's conc:lusion is premature, and should 
not unnecessarily trigger the reorganization of Amtrak's Board and a variety 
of other policy impacts. 
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The staff memorandum is based on a broad read.ing of Lebron. which 
involved the applicability·of the First Amendment to Amtrak, a corporation 
created by Ad of Congress and specifically declared not to be an agency, 
instrumentaUty, entity or authority of the United States government. 
Acknowledging that it was reviewing Amtrak's status for the first time, the 
Court conduded that Amtrak was "an agency or instrwnentality of the 
United States for the purpose of individual rights guaranteed against the 
Government by the Constitution. II ld,. at 972. Although the Lebrgn decision 
did not reach the issue, the OLe memorandum assumes that the 
Appointments Clause of the Constitution is also a provision guaranteeing 
individ.ual rights, and from this the memorandum concludes that Amtrak 
must be unlawfully constituted. 

Even though the Administration has cleared the new Amtrak legislation, we 
continue to be concerned about the conclusions reached in the OLe 
memorandum. Specifically, we believe that the logic of the memorandum is 
in some respects incorrect, and that in any event the memorandum gives the 
LtPron holding a far :wider reach than may ultimately prove to be merited or 
necessary. For the reasons discussed beloW, we urge tha~ the memorandum 
should not be the official position of OLe, since its conclusions ar.e premature 
and would require a restructuring of Amtrak that could threaten its viability. 

It is clear uncler the Lebron dedsion that when basic individual rights such as 
Freedom of Speech are at issue, Amtrak is subject to the same Constitutional 
restrictions that ate imposed on the federal government. However, we do 

1 
1 

not agree with the memorandum's conclusion that such individual rights are 
necessarily created by the Appointments Clause, or that the clause must be 
applied as a result of the Lebmn ~ision, for several reasons. . 

First, the memorandum's conclusion. that the Appointments Clause creates 
individual rights contradicts the position that the Solicitor General is now 
taking on behalf of this Department before the Supreme Court in Rrder v. 
United Stales. No. 94-431, =t. granted. 115 S. Ct. 713 Oanuary 6, 1995). In 
Kyger. a member of ~e Coast Guard seeks review of his court .. martial 
conviction on the ground that two members of the Coast Guard Court of 
Military Review were not appointed to their po$iti~ns in accord with the 
Appointments Clause. In its brief to the Court the United States urges that 
the purpose of the clause is to "ensur~ that appointments are made in a 
politically accoWltable fashion. tl Brief for the United Slates at 23, Q,Uoijol . 
fteytag v. Cpmmjssioner. 501 U.S. 878,884 (1991). The United States does not .­
take the position that the two judges were lawfully appointed. Rather, the 
gavenunent contends that the constitutional defect in their appointment 
should not serve to vacate Ryder's conviction because "[t]he purpose of the 
Appointments Clause is not principally to safeguard individual rights and 
liberties." Brief for the United States at 12 (emphasis supplied). Thus, 
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consistent with the government's approach in R)'du,. the better view is that 
the Appointments Clause does not create individual rights. 

P.4 

Second, the t.ebron opinion in, no way hints at the expansive reading 
suggested by the memorandum. To the contrary, the Court's specific holding 
in Lebron - rendered in the precise context of a discussion of Amtrak's 
corporate form - is only that Amtrak is "a government entity for purposes of 
determining the constitutional rights of citizens affected by its actions," is1. at 
971, and that "it is an agency or instrumentality of the United States for the ' 
purpose of individual dihq iUiranteed against the Government by the 
I::gnstitutign." ld.. at 972 (emphasis supplied). Significantly, Justice Scalia's 
opinion in Lebrgn in fact discusses the very aspects of Amtrak's corporate 
structure that, have prompted the concerns expressed in the memorandum. 
The decision, however, fails to flag, let alone discuss, any of the constitutional 
issues addressed in the OLe memorandum. Indeed, the fact that some 
Amtrak directors are appointed without the advice and consent of the Senate, 
and that the fad that its CEO is appointed by the Board of Dire~tors,· are 
cliscussed twice in the course of the decision - once in the, very context of 
listing what factors contribute to the determination of whether Amtrak is 
subject to the First Amendment. ~ 115 S. Ct. at 967-68,973. During the 
course of its dec:ision, the Court also analogizes Amtrak to the New Panama 
Canal Company, notipg that as to that federal corporation "the Secretary of 
War, as the holder of the stock, elect[ed] the Railroad's 13 directors. II ht at 969. 
Obviously, this arrangement would present the same constitutional problems 
as those attributed to Amtrak by the memorandum, yet nowhere in the 
LebrpD decision is there even a ~t that these corporate structures are in any 
way constitutionally suspect. ' 

The First Amendment! rights at issue in Lebron derive from the Bill of Rights, 
which protects, the dtizenry from unacceptable governmental actions that 
WrinSe on individual liberties. By contrast, the Appointments Clause 
addresses the structure of our government. While the, clause may have a 
general impact on individual rights, that is not its spec:ific focus. Moreover, 
treating the clause as one protective ,of individual liberties invites similar 
treatment for every other provision of the Constitution. We believe that this 
approach is unnecessarily broad, and that it is certainly possible that Lebron 
will in the future be Umited to its precise holding. In any event, we do not 
believe that it is necessary or prudent at this time to expandtbe ~~QD 
rationale beyond "individual rights ... guaranteed by the Constitution" so as 
to subject Amtrak to all of the provisions set forth in the Constitution. ' 

There is therefore a logical basis to conclude that the Lebrgn holding does not 
n:~cessari1y undermine the corporate structure of Amtrak or Congress,' ability 
to maintain the present structure while at the same time acknowledging 
Amtrak1s governmental status for purposes of the protection of individual 
rights. While we do not yet know how LebWn will be applied in the future, 

) 
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we do know that the Court was very careful in fashioning a narrow holding. 
Certainly tha.t holding says nothing about the Appointments Clause, nor does 
it say that Amtrak is a governmental entity subjec~ to all of the other 
provisions of the Constitution. 

Thus, we believe that it is premature to conclude that Amtrak's corporate 
structure is necessarily constitutionally infirm. Indeed, Lebron appears to be 
the first time the Court has applied the First Amendment to a statutory 
"nongovernmental" ,entity. Unless and until there is future litigation 
regarding the scope and applicability of the Lebron holding, we believe 
AmlTak is entitled to the benefit of the doubt as to the Appointments Clause 
issue. 

We do not believe that the memorandum's reliance on Buckley v. Va1go,424 
U.S. 1 (1976), compels the conc1usiqn that Amtrak is subject to the. 
Appointments Clause .. Buckle)! held that the Federal Election Commission, 
as then constituted, was unlawful because its members were not appointed 
according to the Appointments Clause. In reaching that conclusion the Court 
held that th~ Appointments Clause applies to (1) every executive or 
administrative officer, (2) serving pursuant to Federal law, and (3) exercising 
significant authority over federal government actions. It has been held that 
unless all three parts of the Buckle)! test are met, there is no violation of the 
Appointments Clause. Seattle Master Builders v. PaOn&: N.W. Electric Power. 
756 F.2d 1359, 1365 (9th Cir. 1986), mt denied, 479 U.S. 1059 (1987). 

The memorandum, however, fails to account for the third element of the l 
Buckley test: providing passenger rail services is not inherently a 
governmentAl function.1 Amtrak was created as a for-profit corporation 
under the laws of the District of Columbia to operate intercity rail passenger.· 
service that other private railroads could no longer operate profitably. 49 
U.S.C. § '24301(a)(2). It is a common carrier under the Interstate Commerce 
Act (49 U.S.C. § 24301(a)(1», and it is subject to the various stat:utes and 
regulations specifically governing railroads. It charges passenger fares, pays 
bills, employs workers, and contracts, for goods and services just like any other 

1/ The !&bron decision notes that "Amtrak was created by a special statute, 
explicitly for the furtherance of federal governmental goals." 115 S. Ct. at 973. 
That goal is to "avert the threatened extinction of passenger trains in the 
United States." lsi. at 966. The fact that there is a public goal behind the 
establishment of Amtrak does not, however, mean that Amtrak necessarily .,-
performs a governmental function. As the Supreme Court has noted,"[t]he 
fa!;t '[t]hat a private entity performs a function which serves the public does 
not make its acts [governmental] action.'" San Francis£g Arts &£ Athletig y. 
Olympic Committeg. 483 U.S. 522, 544 (1987), quoting Rendell·Baker y. Kahn, 
477 U.S. 830,842 (1982). 
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railroad. Federal government involvement in Amtrak is aimed solely at 
restoring rail passenger operations in this country to profitable private 
ownership.2 Thus, in this context, Buckley in ·fact indicates that the 
Appointments Clause should not be applicable to Amtrak. This would, in 
turn, mean that the narrow reading of Lebron, discussed above" is the proper 
one. 

P.6 

Such an outcome is also consistent with the fact th,at Amtrak was organized 
to be privately owned. Of the ,many types of organizations used by the Federal 
Government, Amtrak is one of the very few that is a mix of public'and 
private ownership. All of Amtrak's common stock is privately held, 'while 
the federal govern·ment holds all of AmlTak's preferred stock. This type of 
organization was specifically adopted by Congress beC8\J.se of its desire that· 
ultimately Amtrak is to be turned over comple~ely to private ownership. 
Whatever validity the reasoning in the staff memorandum may have for 
other types of government enterprises, it clearly does not fit the type of public-J 
private organization represented by A~tr~.3 . . 

. , 

Because there are strong com"'peting legal arguments as to the applicability of 
the Appointments Clause to Amtrak -- a fact th~t the OLC memorandum 
acknowledges - and given the novelty of the issue, policy considerations 
become even more important in determining the proper course to follow. To 
apply the Appointments Clause to Amtrak potentially (and we believe 
unnecessarily) raises a host of co~plicated issues involving aspects of 
Amtra~'s operations that are at the moment settled, such as the stat\J.s of its 
emplo ees, the nongovernmental character of its contracts, and its exerri tion 
from a varlet . eren reso u Ion 0 ese lssues could 
sigmficantly increase federal ovemment liabilities and outlays for'Amtrak, 
and could slow movement towar nee e . 

2/ The fact tharAmtrak has never made a profit, and may never make a 
profit, is irrelevant, because the powers given it by Congress were designed 
with profit-making a~ a goal. Congress created Amtrak as a private, for.profit 
company to keep within the private sector intercity rail passenger service and 
other functions that Amtrak performs, even though the private railroads that 
had been providing rail passenger service at the time were losing so much 
money on passenger service that·they could no longer uphold their common 
carrier obligations.' , 

3/ The special nature of m.ixed public-private enterprises, and the need to 
~~int~in an organizational structure that would facilitate their ultimate 
devolution to the private sector, has been recognized. See Report on 
Government Corporations to the Office of Management and Budget by the 
National Academy of Public 'Administration (August 1981), Volume I, page 
26.' . 
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If adopted, the OLC memorandum would also undermine Presidential pollcy 
with regard to the u.s. passenger rail system. The Administration's policy 
has been to provide sufficient capital aS8ist~e to support Amtrak, and at the 
same time to wean it from federal operating assistance. Concluding that 
Amtrak is a federal agency for all purposes would undermine that policy in 
light of Am,'trak's difficult financial condition. This is, in part, simply a 
matter of perception: at a time when some congressional members are· ] 
supporting enormous reductions in, or abolition of, Amtrak funding, it . 
would be harmful for the Administration to be calling Amtrak's corporate 
legitimacy into question. . . 

Moreover, it would be pointless for the Administration to propose to 
Congress that Amtrak's Board must be changed because the Administration 
has now decid.ed that Amtrak is subject to the Appointments Clause: the 
present Congress is most unlikely to support subjecting Amtrak to closer 
Presidential- and govemmental- control. The more likely outcome of a 
legislative focus on the issue would be a corporation and a board of directors I 
divorced from Administration influence (and perhaps governmental . 
funding) altogether - which would. reduce both the Presid.ent's infiuence . 
over Amtrak's policy and the likelihood that Amtrak will remain a viable 
transpOrtation entity. .., /' 

More broadly, it should be noted that there are numerous governmental and 
quasi-governmental corporations that have been created by Congress to fullill 
a variety of governmental objectives. Some arewholly-owned governmental 
corporations, some (such as Amtrak) are mixed governmental and privately 
owned, and others are wholly privately owned. The Lebron decision 
di.Scusses several of these corpofatiol'lS, such as COMSAT, the Legal Services 
Corporation and the Corporation for Public Broadcasting, but does not address 
their corporate structure in light of the Appointments Clause. Other 
government corporations inc:lude the Federal Deposit Insurance ·Corporation, 
the Federal Home Loan Banks, the Natiot\S.l Credit Union Ad.ministration, 
the Regional Banks for Cooperatives, HoWard University, Gallaudet 
University, the National Park .Foundation, the Student Loan Marketing 
Association, and the Production Credit Associations. The foregoing is not an 
exhaustive list. To declare that Amtrak is a federal entity ·requiring J 
application of the Appointments Clause potentially raises the same issue for . 
the numerous other goverrunental corporations already existing. 

Finally, it also bears reference that the Administration and the CongTess are 
working hard to shrink the size of the Federal Government. The Federal 
Government seeks to tum much of its operations over to State and local 
goverMlent, and to private industry. This principle has been bome out in 
the Department's efforts to facilitate and encourage state and local 
goverrunents to enter into financial partnerships with Amtrak - an effort 

.' 
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reflected in the Administration's proposed legislation. Significant elements 
in Congress are discussing a more aggressive "privatization" approach. The 
course suggested by the memorandum· .. conceding that Amtrak is already a 
federal entity - would frustrate either approach. 

For all these reasons, we urge tha~ the conclusions reached in the OLe staff 
memorandwn should not become the official position of OLC, and certainly . 
not of the Administration. I would be pleased to meet with you to discuss 
this matter further. 

\ 

Stephen R KaP~,4.t.... 
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Office of the Counsel 

Amtrak memo 

THE PRE SID E N T 

Ab and James: At the conclusion of the Amtrak meeting, Jennifer 
O'Connor asked if she could get copies of all the "paper" on the 
Amtrak matter to give to Harold Ickes. I told her that the only 
paper I knew of was the OLC bill comment, the DOT response letter, 
and the informal memo I had done for the two of you. She asked if 
she could get a copy of my informal memo to give to Harold. I 
told her I would ask you. I personally don't care if it goes to 
him. Please let me know. Thank you. 
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Attached are three proposed 
bills on AMI'RAK -- one submitted by 
DOT, another by Senator Exon and a 
third -- and probably most significant 
-- developed by other House Co~ttee 
staff. Also, enclosed is a draft side­
by-side comparison of their respective 
positions. Other versions will be sent 
along in due course. 
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THE SECRETARY OF TRANSPORTATION· 

April 6, 1995 

The Honorable Albert Gore, Jr. 
President of the Senate 
Washington, D.C. 20510 

Dear- Mr. President: 

WASHINGTON. D.C. 20590 

IDENTICAL LETIER TO: 
THE HONORABLE NEWT GINGRICH 
SPEAKER OF THE HOUSE OF . 

REPRESENTATIVES 
WASHINGTON, D.C. 20515 

Enclosed for introduction and referral to the appropriate committee is a bill entitled the 

"Amtrak Restructuring Act of 1995." 

The Clinton Administration stroligly supports intercity ~ail· passenger service as an 
important element of our Nation's transportation system. As evidence of that 
commitment, the Admjnistration has proposed $1.035 bunon in Federal financial 
support for Amtrak in fiscal year 1996 and expects that this financial support will total 
in excess of $3.5 bunon through the end of the decade •. 

At the same time, it is clear that the Federal Government cannot afford to co~tinue the 
past trend of increasing operating subsidies for Amtrak. In that context, this 
Administration is committed to support efforts by Amtrak to provide improved service, 
while reducing its costs and achieving financial ~bility • 

. To accomplish that goal, Amtrak must be traDsformed into a.cost~ffective provider of 
quality transportation services. The Aclminim'ation seeks to empower Amtrak to 
implement measures that will cut operating subsidy requirements in the short run, and 
improve emciency and revenue generating capabiJity in the long run, so that the Federal 
operating subsidy will be gradually reduced over the n_ five years~ 

Part of the sohdIon to Amtrak's current difficulties comes from elimination of 
antiquated equl."MiOt and facilities that are difficult andexpeosive to maintain and are 
prone to break down. The Admjnistration proposes to provide capital investment to 
address many of these shortcomjop. But a more serioWi obstacle to Amtrak's ability to 
Perform as a commercially driven, private sector company are variOWi operati nal, 
fmancial, and managerial restrictions iinposed on it by current Federal law. 
in the enclosed bill would eliminate or modify. these restrictions. 

A third part of the prescription for a "new" Amtrak is a larger role for the Stat . and . 
localities in determjnjng what Amtrak service continues, and in providing fmandal 
assistance to support the service from which tbey benerlt. This bill proposes shifting 
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ftnancial responsibility to the States, leaving them the option of continuing it. 
Concurrently, the Department has begun a dialogue with Congress about increased 
flexibility in use of Fe~eral infrastructm-e funding that could assist States and localities 
in supporting Amtrak service. 

I would appreciate early coasideration of the enclosed bill by Congress. 

The Office of Management and Budget advises that, from the standpoint of the 
Administration's program, it has no objection to the submission. of this proposal for 
consideration by, Congress, and its enactment would be in accord with the program of 
the President. ' 

Sincerely, 

J~&~ 
Federico Peiia 

, Enclosures: 
Bill (The Amtrak Restructuring Act of 1995) 
Section-by-Section Analysis of the Bill 
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A BILL 

To authorize appropriations for the National Railroad Passenger Corporation, and for 

other purposes. 

Be it enacted by the Senate and the House of Representatives of the United States of 

America in Congress assembled, 

SEC. 1. SHORT TITLE. 

~ Act may be cited as the "Amtrak RestructUring Act of 1995." 

'SEC. 2.' FINDINGS. 

The Congress rmds that-, 

(1) intercity rail passenger service is an essential component of the integrated 

national transportation systeo:t, and the National Railroad Passenger Corporation 

(Amtrak) must provide a quality transportation product in the form of clean, 

comfortable, and on-time service to achieve its full potential; 

(2) Amtrak has been forced to signifkantly cut back its basic system due to cash 

, shortages, and fnrtJ,er cutback may be required unless Amtrak is able to reduce its costs 

and increase, its revenues; 

(3), To ellSUft Amtrak's long-term viability as a provider of intercity rail 
, , 

passenger servia, contributions from all of Amtrak's stakeholders are needed to reduce 

Amtrak's COlts and increase its revenueS; 

(4) Amtr8k's management and employees are dedicated to providing the high­

quality serVice that Amtrak's customers deserve but additional capital investment is 

needed to acquire the modem equipment and emdent facilities that are essential to 

satisfy the demand for' superior intercity rail passenger service, and additional 

.' 
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management flexibility is needed to allow Amtrak to adjust quickly to meet demand and 
. . 

changing custo~er needs; 

(5) Adequate levels of capital investment from the Federal Government and State 

governments and innovative partnerships with the private sector will enable Amtrak to 

provide the. world class -service American n.n passengers deserve and will help reduce 

operating costs in the long term; 

(6) Amtrak's management should be held accountable to ensure that all capital 

investment by the Federal Government and state governments is used effectively to 

improve the qwllity of service and the long-term rmancial health of Amtrak; 

(7) the Secretary of Transportation, as an ex officio member of Amtrak's Board 

of Directors, should use this position to evaluate Amtrak's costs and revenue elements to 

ensure that Amtrak provides ~xcenent service to its customers and that Amtrak uses its 

Federal investment wisely and efficiently; 

(8) States, local governments and private parties can and should play an 

increasingly significant role in supporting cost-efficient intelclty rail passeDJer 

. transportation and in addressing local transportation needs and air. quality control; 

. (9) Mandatory Payments reflecting funds paid into the railroad retirement. and 
. . 

railroad unemployment.systems on.Amtrak's behalf in ex~of the funds neededto pay 

retirement jllld oaemployment benefits for Amtrak's employees and their beneficiaries 
~ 

shall not be coDSidered a Federal operating subsidy of Amtrak but rather a subsidy of 

the railroad retirement and railroad unemployment systems as a- whole; and 

(10). Federal financial assistance to cover· operating losses incurred by Amtrak 

2 
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should be reduced gradually between the years 1996 and 2001. 

SEC. 3. FINDINGS, PURPOSE, AND GO~. 

Section 24101 of title 49, United States Code, is amended--

(1) by revising subsection (a)(6) to read as follows: 

"(6) Amtrak should be available to operate commuter rail passenger 

transportation under contract with commuter authorities to the extent Amtrak is fully 

reimbursed for the costs incurred in operating such serVices, including a' reasonable' 

return on Amtrak's investment of time and resources."; . 
, 

(2) by replacing the period at the end of subsection (c) with", and"; and 

(3) by adding at the end of subsection (c) the following: 

"(12) manage capital investment in such a way as to provide cuStomers with 

world class service.". 

SEC. 4. DEFINITIONS. 

Section 24102 'of title 49, United States Code, is amended-

(1) by ,repealing p8ragrapbs (2), (3) and (11); and 

(2) by re~umberiDg the remajJijng paragraphs as appropriate. 

SEC. 5. AUTHORIZATION'OF APPROPRIATIONS. 

(a) AU'i'BORIZATIONS.-8ec:tioD 24104 of title 49, United States Code, is 

amended to read at follows: 

"§l4104. AUTHORIZATION OF APPROPRIATIONS. 

"(a) OPERATING EXPENS~.--There are authoiized to be appropriated to the 
:1 

Secretary to make grants to ~trak $300,000,000 for tiscaI year 1996 and $200,000,000 

3 
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'for fIScal year 1997, to be used for operating expenses. 

"(b) CAPITAL INVESTMENT.--There are authorized to be ~ppropriated to the 

Secretary to make grants to Amtrak $230,000,000 for fISCal year 1996 and $230,000,000 

for fIScal year 1997, to be used for capital investment expenditures. 

"(c) INTERCITY RAIL PASSENGER STATION.--There are authorized to be 

appropriated to the Secretary to make grarits to Amtrak $40,000,000 for fIScal year 1995 

and $50,000,.000 for fISCal year 1996, to be used for engineering, design and construction 

activities to enable the James A. Farley Post Office in New York, New York, to be used 

as a train station and commercial center and for necessary improvements and 

redevelopment of the existing Pennsylvania Station and associated service building in 

New York, New York. The Secretary is authorized to retain from these funds such 

amounts as the Secretary shall deem appropriate to undertake the environmental and 

historic preservation analyses associated with the project. 

"(d) TRANSmON COSTS.-There ~ authorized to be appropriated to the 

Secretary to make grants to Amtrak'$I00,OOO,OOO for fiscal year 1996, to be used for 
I 

transition costs associated with a long-term restructuring' of the Corporation. . . 

"(e) NORTHEAST CORRIDOR IMPROVEMENT PROGRAM.-There are, 

authorized to be appropriated to the Secretary to make grants to Amtrak $235,000,000 

for fJSCal year 1996 'and $100,000,000 (or ftscal year 1997, to be used for capital 

expenditures ander section 24909 of this title. 

"(f) MANDATORY PA YMENTS.-(1) Not more than $120,000,000 for the fIScal 

year ending September 30, 1996, and not more than $120~OOO,OOO for the fiscal year 
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ending September 30, 1997, may be appropriated to the Secretary to pay--

"(A) tax liabilities under section 3221 of the Internal Revenue Code of 

'I 1986 due in such rlScal years in excess of amounts nee'ded to fund benefits for 

individuals who retire from Amtrak and for their beneficiaries; and 

"(B) obligations of Amtrak wider section 8(a) of the Railroad 

Unemployment Insurance Act (45' U.S.C. 358(a» due in such fISCal years in excess 

of its obligations calculated on an experience-rated basis. 

"(2) Amounts appropriated under this subsection shaD not be considered a United 

States Government subsidy of Amtrak but rather a subsidy of the railroad retirement 

sy~em as a whole. 

"(3) Notwithstanding the payment by the Secretary of certain of Amtrak's 

obligations under the Internal Revenue Code and the Railroad Unemployment Insurance 

Act under subsection (f)(1) above, Amtrak remajns responsible for meeting its fmandaI 

obligations under applicable law over and above the amounts paid by the Secretary to 

the Internal Revenue Service-and Rallroad Retirement Board on Amtrak's behalf. 

" (g) AVAILABILITY OF APPROpRIA nONS.-Amounts appropriated under 
, 

this section remain available until expended. 

"(h) LIMIT A nONS ON USE~-Amountsappropriated under this section may not 

be used to sablicUze operating losses' of commuter rail passenger or rail freight 

transportation:" • 

(b) CONFORMiNG AMENDMENT.-Section 24304(d) of title, 49, United States 

Code, is amended by deleting "24104(d)" and by inserting in lieu thereof "24104". 
, , 



.. 
SEC. 6. EXPANDING THE SCOPE OF COlLECTIVE BARGAINING ON 

CONTRACTING ACTIVITIES. 

Section 24312(b) of title 49, United States Code, is amended by adding at the end 

the foUowing new paragraph: 

11,(3) This subsection. does not bar Amtrak and a union representing 

Amtrak employees from negotiating a conective bargaining agreement that 

permits Amtrak greater flexibility in contracting out work than pemlitted under 

paragraph (1). Paragraph (1) shall not apply to any bargaining unit covered by a 

contract contairiing provisions that are inconsiStent with paragraph (1).". 

SEC. 7. REPORTS AND AUDITS. 

Section 24315 ,of title 49, United States Code, is amended-

(1) in subsection (a)(l) by redesignating subparagraphS (D), (E), (F), (G), and (H) 

as subparagraphs (E), (F), (G), (D) and (n, ,and by inserting after paragraph (C) the 

fonowing: . 

"CD) the long-term profit or loss;'.' and . . 

(2) in subsection (b) by redesignating paragraph (2) as (3), and by inserting after 

paragraph (1) the fonowiDR: 

"(2) Amtrak sball include in the report required under paragraph (1), ~rojections 
, 

.of the anticipated benefits of the projects proposed for funding under Part C of Subtitle 

V of title 49, UDited States Code, and a report on the benefits, actually realized. from aU 

projects previously funded under Part C beginning with funds provided in fiscal ,year 

1995. The report shall include an idendficationof 'improvements in the quality of 
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. sen-ice offered by Amtrak, facility. improvements that demonstrate a productivity gain, 

. equipment improvements that lower operating costs, environmental benefits (including 

air quality and land.use benefits), enhancements to local transportation needs, 

enhancements to mobility of physically and economically disadvantaged persons, any 

improvement of the revenue-to-cost ratio, any reduced dependence on Federal operating 

support, and reductions in the need for alternative transportation investments. To the 
• 

extent practicable, the benefits addressed in each report shall also be expressed as 

return on invested capital.". 

SEC. 8. MIScELLANEOus REPEALS AND TECHNICAL AMENDMENTS IN 

CHAPrER 243. 

(a) TECHNlC~ AMENDMENT.~ection 24302 (a) (1) (D) of title 49, UDited· 

States Code, is amended to read as follows: 

"(D) Two individuals selected by the President from. a list of five names 

submitted bycomInuter authorities providing service over rail properties owned by 

Amtrak." . 

. (b) AUTBORlTY.~on 2430!(c) of title 49, United States Code, is amended-'· 

(1) by .deledng the word "and" at the end of paragraph (5); 

(2) by adding a DeW paragraph (6) as follows: 
I 

"(6) coDSOlt and cooperate, to the extent feasible, on request of eligible applicants 

proposing a tedmology demonstration authorized and financed under a law of the 

United States, with those appHcants; and". 

(3)- by renumbering existing paragraph (6) as paragraph (7). 
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(c) LABOR- STANDARDS.--Section 24312(a) of title 49, United States Co'de, is 

amended by deleting", 24701(a) or 24704(b)(2)" and inserting in lieu thereof ;'or 

, 24701(a)"., 

(d) REPEALS.--Sections 24310 and 24314 of title 49, United States 'Code, are 

repealed. 

, (e) CONFORMING.-The remaining sections of Chapter 243 of ' title 49, United 

States Code, are ren~bered appropriately. 

SEC. 9. ELIMINATION OF AMTRAK COMMUTER SERVICE CORPORATION. 

Chapter 245 of title 49, United States Code, and the corresponding item in the 

analysis of Subtitle V is repealed except that section 24501(g) is transferred to section 

24301 as new subsection (0) at the end thereof. 

SEC. 10. OPERATION OF INTERCITY RAIL PASSENGER SERVICE. 

Chapter 247 of title 49, United States Code, is amended-

(1) by revising the heading of section 24701 to read as follows: . 

"~701.' Opentioa ofiutadt, nil p_z..- senD"; 

(2) by amending section 24701(a) to read as follows: 

"(a) BY AMTRAK.-Amtrak is authorized to provide cost-effective interctty rail 

passenger service on those routes throughout the United States where it can, serve :an 

important tnDsportation function and it can, over the lo~ term, cover the fun ' 

operating costs asoc:iated with providing the service either through fares or , 

contributions from state and local governments or other inten!Sted parties. Amtrak's 

decisions regarding the iilitiation, retention, modification or elimination of ~tercity' rail 
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. passenger service shaD be made on the basis of available rmanciaJ resources and any 

agreement Amtrak enters into with a state or local government or private entity to 

support rail passenger service should be made with the understanding that F:'ederal 

funding for operating expenses will decrease over the rJScal years 1996 through 2001. 

(3) by amending section 24702 to read as foUows: 

"§24702. Route and Serrice Changes" 

"Amtrak. shall adjust its route structure as it deems appropriate applying sound 

business and transportation principles. Prior to unplementing a rOJ.1te discontinuance 

that would'remove all service on a route or cut service by more' than half, Amtrak shall 

provide affected states, cities an~ other interested parties with advance notice of at least 

ninety days in order to .enable any of the affected p8.rttes to provide f"mancial support 

for the route that would allow for continued operation. In an emergency, Amtrak may 

implement a route discontinuance with less than ninety days notice but shall in any 
. .' . 

event provide· as much notice as posSible. An emergency shall exist when the Secretary 

of Transportation detennines, on the bam of information and data supplied by Amtrak, 

that funds available to Amtrak for the fiscal year are not sufficient to meet estimated 

operating· costs and signiftcant. harul to. the Corporation would result if ~ediate action 

is not taken to reduce costs through route reductions and service eliminatioM." . 
. , 

SEC. 11.' DPMIDING THE SCOPE OF COLLECTIVE BARGAINING ON LABOR 

PRO'TECTIVE ARRANGEMENTS~ 

Section 24706 of title 49, United States .Code, is amended: 

(1) by r~vising the heading of section 24706 to read as follows: 
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" §24 706. Employee Protective Arrangements "; 

(2) by repealing subsections (a) and (b); 

(3) by deleting "(C) EMPLOYEE PROTECTIVE ARRAt'lGEiVIENTS.--" in 

subsection (c); and 

(4) by deleting paragraph (6) and by inserting in lieu thereof the foUowing new 

paragraphs (6) and (7): 

"(6) For purposes of this section, employees of Amtrak refers to employees 

occupying positions subject to coUective bargaining under the Railway Labor Act, 

45 U .S.C. 151 n ag. 

"'(7) Notwithstanding the other provisions of this section and the 

implementing protective arrangement established for Amtrak employees 

(Appendix C~2 to B~c Agreement between Amtrak and the freight railroads), 

Amtrak and unions representing Amtrak employees may negotiate new employee 

protective arrangements for Amtrak employees that differ from the requirements 

.- of other portions of this section and from the terms of Appendix C-2. IT a new 
. I' 

protective arrangement is negotiated, provisioDS of tbk section and the terms of. 

Appendix C-2 that are incODsistent with the new protective arrangement shall 

cease to apply to the bargaining unit covered by the new protective , 

arraJII'IIIM!IU. . " . . .. 
SEC. 12. MISCELLANEOUS REPEAlS IN CHAPTER'1KI . 

(a) REPEALS.-Sec:tions 24703,24704, 2470$, 24707 and 24708 of title 49, 

United States Code, are repealed. 
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(b)· CO~rOR.\HNG.--The remaining sections of Chapter 247'of title 49, Coited 

States Code, are renumbered apprQpriately. 

SEC. 13. BOSTON-NEW HAVEN ELECTRIFICATION PROJECT. 

(a) ELECTRmCA nON SYSTEM.--Section 24902(0 of title 49, linited States 

Code, is amended-

(1) by inserting "(1)" before "Improvem~nts under"; and 

(2) by adding at the end the following new paragraph: 

"(2) Amtrak shall design and construct an electrification system between Boston, 

Massachusetts, and New Haven, Connecticut. The electrification system shall be 

designed and constructed to accommodate the installation of a third mainlirie track 

between· Davisville and Central FaDs,- Rhode Island, to be used for double-stack freight 

service to and from the Port of Davisville. Wherever practicable, Amtrak shall use 

. portal structures and realign existing tracks on undergrade and overgrade bridges to 

minimize the width of the·right-of-way required to add the third track. Amtrak shall 

take such other steps as may be· required to coordinate and facilitate design and 

construction work.". 

(b) . AM1'RAK REPORT.-Amtrak shall, not later than (; months after the date 

of enactment of this Act, trammit t~ the Congress a report detailing its electrification 

design betweaa DavimJle and Central FaDs, Rhode Island, and describing efforts to 

I 

comply with section 24902(f) (1) of title 49, United States Code. 

SEC. 14. COMPENSATION FOR·TRANSPORTATION OVER THE NORTHEAST· 

CORRIDOR. 
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(a) COMPENSATION FOR TRANSPORTATION OVER CERTAIN RIGHTS 

OF WAY AND FACll.JTIES.-·Section 24904(c)(2) of title 49, United States Code, is 

amended--

(1) by adding after the words "rail freight transportation" in the rU"St sentence 

. "or between intercity rail passenger and commuter rail passenger transportation"; 

(2) by adding after the words "rail freight carrier" in the second sentence "or a 

commuter authority"; and. 

" . (3) by adding at the end of the second sentence "or commuter a~thority." 

. (b) NORTHEAST CORRIDOR COST DISPUTE.-Section 1163 of the Northeast 

Rail Service Act of 1981 (45 U.S.C. 1111) is repealed •. 

SEC. 15. NORTHEAST CORRIDOR IMPROVEMENT PROJECI'. 

Section 24909 of title 49, United States Code, is amended-

(1) by revising subsection (a) to read 'as follows: 

;'(a) C~ITAL IMPROVEMENTS.-Amtrak shaD make capital improvements 

for the Northeast Corridor improvement project under this title as neceSsary to operate 
, 

. . 
reliable, high-speed rail passenger service, to enhance capacity for intercity and 

, . 

commuter passenger service, and as otherwise may be necessary to ensure continued 

reliable high-speed service •. Amtrak shaD aIso,acquire train equipment to be,used on the 
I 

, , 

Northeast Corridor, mitig'ate environment3J impacts related to the Northeast Corridor 

improvement project, and' provide adequate parking at, andiQtprove Northeast 

Corridor rail stations. "; 

(2) by revising subsection (b) to read as follows: 
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"(b) RHODE [SLA1~D THIRD TR'ACK.--(l) There are authorized to. be 

appropriated to the Secretary to make grants to the State of Rhode Island, $10,000,000 

for the f"ISca1 year ending September 30, 1996, and $10,000,000 for the f"ISca1 year 

ending ,September 30, 1997, to be used to design and construct a third track on the 

Northeast Corridor between Davisville and . Central Falls, Rhode Island.' 

- "(2) The third track shall be designed and constructed with sufficient clearance 

to accommodate double stack freight cars. 

"(3) The funds p~ovided by the Secretary to the State of Rhode Island to design 
. , 

and construct the third track shall be matched by the State of Rhode Island or its . 

designee on a doUar for dollar basis. Notwithstanding other provisions of law, the State. 

of Rhode Island is authorized to use other Federal transportation funds available to the 

State as the required'matching funds. "; 

(3) by revising subsection' (c) to read as fono~s: 
/ 

"(c) AVAlLABll..1TY OF AMOUNTS.-Amounts appropriated under ,this sectio,n 

remain available Il;I1til expended. "; and . 

(4) by striking subsections (d), (e), (I) and (g). 

SEc •• 6. EFFECTIVE DATE. 

Except as ot~ provided, thb1 Act is effec:tive on the date of enactment. , . 

/ 
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SECTION-BY -SECTION ANALYSIS OF 

THE AMTRAK RESTRUCTIJRlNG ACT OF 1995 

Section 1. This section provides that the act may be cited as the ~'Amtrak 

Restructuring Act of 1995." 

Section 2. this section contains a number of propOsed Congressional rmdings 

relating to. the National Railroad Passenger Corporation (Amtrak) and its operation of 

int~rcity rail passenger service. This section describes a program for improving rail 

passenger service to ~ accomplished through this legislation consistent with internal 

changes within th~ Corporation to be accomplished by Amtrak's.management and 

overseen by the Secretary of Transportation, as an ex omcio member of the Amtrak 

Board of ~ors. In particular, these findings recoPize that intercity rail passenger 

service is an essential component of the integrated national traDsportatio~ system. 

However, in order to achieve the full potential for· this service, Amtrak must . provide a 

quality transportation product in the form of clean, comfortable, and on-time service . 
. 

. The fmdings also note that Amtrak has been fon:ed to significantly cut back its system 

I of intercity rail.passenger services in order to operate within the resources it has 

. available and that further cutbacks may be necessary unless Amtrak is able to reduce its 

. costs and inc:rease its revenues~ To succeed, Amtrak must work with all of ,its 

stakeholden •. 

Amtrak employs a dedicated work force of managers and employees ,!ho ~ve to 

provide the high level of service that the American public has a right to expect. 

However, additional resoun:es are needed to provide the necessary tools. As a result of 

the limited capital funding provided in the late 1980's and early 1990's, Amtrak's 
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equipment' and facilities in many cases are outdated, ineffi~ient, costly to operate and 

inadequate to meet the demand for intercity rail service. Additional capital resources 

are required. The capital funding provided for fIScal year 1995 represents an important 

first step. The capital resources authorized in this bill will further Amtrak's efforts to 

improve its equipment and facilities. Capital investment must also come from Amtrak's 

stakeholders including state and local governments and through innovative partnerships 

with the private sector. 

With the added capital investment comes a responsibility on the part of Amtrak's 

management to 'utilize these resources emciently and effectively so that service quality 

a~d the long-term fmanCiaJ health of the company improves. 

The Secretary of Transportation is an ex officio member of the Amtrak Board 

an~ can and should use this position to ensure that Amtrak provides superior service to 

its customers and that the Federal funds provided to Amtrak are expended wisel~ and 

efficiently. 

The findings recognize that the States playa significant role in working' with 

Amtrak to provide cost emcient rail traDsportation, in addressing local transportation 

needs, and in fadHtadnlimprovements in air quality. 

The biD , __ containc a findina related to the so called "Mandatory Payments", 

which. rePresent payments Amtrak is required by law to make to the railroad retirement 

system and rail.-oad unemployment system that are weD in excess of amounts needed to . . 
fund benefits to Amtrak's .employees and their beneficiaries. These payments are 

declared not to be a Federal operatiq subsidy of Amtrak but rather a subsidy of the 
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railroad, retirement system as a whole. 

Finally, the fmdings reCognize that Federal fmancial assistance to cover Amtrak's 

operating losses should be gradually reduced over the period 1996 through 200t. , 

Section 3. This section contains several amendments to section 24101 of title 49 

of the United States Code, in which C0-;tgress has established the rmdings, purpose, and 

goals relating to Amtrak's operation of rail passenger service. 

Finding number 6 would be modified to indicate that Amtrak should make itself 
. . 

available to assist state and local cominunities in operating commuter rail service but 

, only to the extent that Amtrak is fully reimbursed for the' costs incurred in operating 

, such services. 

A new goal would be added for Amtrak directing it to manage its capital 

investment in such a way as to provide its customers with world class service. An 

important component of Amtrak's future success' is improving its responsiveness to its 

cuStomers. 

Section 4. This section repeals several definitions :included in section 24102 of 

title '49, United States" Code, that are' no 10Dler needed in light of other repeals made by 

this bill. 
, 

Seed_ ~ Tb1t seetion revises section 24104 of title 49, United States Code, 

which a~orlzes approp~ons to support the various activities undertaken, by Amtrak., 
..... 

Subsection (a) authorizes appropriations for operating expenSes for fiscal years 1996 and 

- 1997. 

Subsection (b) authorizes appropriations for capital investment for. fiscal years 
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1996 and 1997. A thoughtful and judicious expenditure of capital funding is the key to 

rehabilitating Amtrak's intercity rail passenger services. These authorization levels, 

along with the funds provided to Amtrak in fIScal year 1995, represent a considerable 

increase over the capital funding provided in the late 1980's and early 1990's. 

Subsection (c) authorizes $40 million in fISCal year 1995 and 550 million in fIScal 

year 1996 to be used by Amtrak to transform the James A. Farley Post Office Building 

in New York City into ail intercity rail passeQger terminal. Funds would also be 

available for necessary improvements and redevelopinent of the existing Pennsylvania 

Station and the associated service building~ The avanability of the Farley Building 

provides a rare opportunity to improve intercity and cODUDuter facilities in New York 
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City where an already over-burdened facility is' fadDg contin~ growth in intercity and 

commuter traffic. 

Subsection (d) authorizes $100 million in fJscal year 1996 to fund expenses, 

associated with the long-term restructuring of the Corporation. Amtrak's Board of 

Directors has already initiated the first of a series of actions required to transform 

Amtrak into 'a leaner and more customer-focused transportation provider. These funds 

will be employ~ to assist in that effort. 

, Sut.ec:don (e) authorizes $23Smillion in fJscal year 1996 and $200 million in 

fISCal year 1997 for the Northeast Corridor improvement program. 

Subsection (f) authorizes appropriations to the Secretary for fiscal years 1996 and 

1997 for the purpose of making the sO-called "mandatory payments." Under this 

authorization, the Secretary would make direct payments to the railroad retirement 



trust fund and the railroad unemployment insurance account for expenditures in excess 

of the amounts required to support the retirement and unemployment costs, of Aintrak 

employees .. Both of the subject payments are presently based on the number of active 

employees. Because of the shifting demographics of the rail industry, with Amtrak 

employment historically stable or growing while freight employment has, dropped 

significantly, Amtrak is, in effect, required to subsidize retirement and unemployment 

costs of freight railroad employees. The bill provides that these payments are not to be 

cOnSidere4 a Federal subsidy of Amtrak but rather a subsidy of the railroad retirement 
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system as a whole. The bill also recogniZes that while the Secretary is making payments 

to the Internal Revenue Service and Railroad Retirement Board on Amtrak's behalf up 

to the amounts authorized and appropriated by Congress, Amtrak remains responsible 

for meeting its (mandai obligations QIlder existing law over and above the amounts 

provided by the Secretary. 

Subsection (g) p~ovides that appropriated ainounts remain available until 

expended •. 

Subsection. (h) states that funds. provided to Amtrak for intercity rail' passenger, 

service may not be ~ to fmld· operating losses, for rail freight services or commuter , . 

rail services. 

SectiOD 6. ThJs section adds a new paragraph (3) to existing section 24312(b) of 

title 49, United States Code. Paragraph (I) of section 243 12 (b) currently prohibits 

Amtrak from contracting .out work nonnally Performed by an employee in a bargaining 

unit covered by a contract between a labor organization and Amtrak if the contJ."acting 
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out results in the layoff of an employee in the bargaiuing unit. Existing paragraph (2) 

provides that paragraph (I) does not apply to food and beverage services provided on 

Amtrak trains. ' The new par:agraph (3) would permit Amtrak and its uitions to 

negotiate on the issue of allowing Amtrak greater flexibility in contracting out work; the 

restrictions of paragraph (1) would continue to apply until Amtrak and a union 

negotiate a collective bargaining agreement that permits Amtrak greater flexibility in 

contracting out work performed by the bargaining unit covered by the contract. 

Section 7. This section amends existing section,2431S of title 49, United States 

Code, to broaden in several, respects the report Amtrak provides to Congress each year. 

Fu:st, existing law requires Amtrak to include in its annual report certain specified 

information about each route it operates including, among other things, data on 

'ridership, passenger miles, the short-term avoidable profit or loss, and revenues. The 

amendment proposed by section seven would expand these requirements, to require 

Amtrak to also include. data on the long-tenil profit or loss for the route for the 

, previous fiscal year. 

Section seven would alsO require Amtrak to include with its annual request for 

appropriations projec:tions of the andcipated benefits of ' the projects pro~ for 

funding Ind • npol't describing the benefits reaUzed from all projects funded with 

funds authOl'il2d UDder the Rail Passenger Service Act for the, previous year. The 

report would address, among other thinp, improvements in the qualitY of service 
. . 

offered by Amtrak, fadlity improvements that demonstrate a productivity gain, 

equipment improvements that lower operating -costs, environmental benefits (includ.iJig 
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air quality and land use), enhancements to local transportation needs, enhancements to 

the mobility of physically and economically disadvantaged persons, any· improvement to 

the revenue-to-cost ratio, any reduced dependence on Federal 'operating support, and 

reductions in the need for alternative transportation investments. To the extent 

practicable, .the benefits addressed in each report are to be expressed as return on 

invested capital. This section is intended to provide a comprehensive picture of the 
. 

expected "return on capital investment" for the Administration and Congress jointly to 

base future funding support. 

Section 8 •. This section contains several technical and miscellaneous repeals in 

Chapter 243 of title 49, UQited States Code. FlI'St, a teclmical amendment would be 

made in section 24302, which describes how commuter authority representatives are 

selected for the Anitrak Board of Directors. The existing statute was passed in 1981, 
. ' . 

with options to address several possible outcomes of the tramfer of commuter rail 
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operations from the Consolidated Rail Corporation to other operators. The commuter 

services were transferred in the early 1980's and, asa result, the unused options can be . 

repealed. 

Subsection (b) moves the provision authorizing Amtrak to cooperate w~ 

appHcants PI ...... technology ctemomtration projects rrom section 24314 to section 

24305, wbich II ~'s general authority section, and a more logical location for this 

authority. 

Subsection (c) strikes sev.eral section references in section 24312(a) that are no 

longer relevant in light of other repeals made by the leiislation. 
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Subsection (d) repeah sections 24310 and 24314 of title 49, United States Code. 

Section 24310 was enacted in 1988 to deal with the location of a particular gas storage 

facility adjacent to an Amtrak facility in Florida. The Secretary has issued his rmding 

related to this facility, the provision has no continuing utility, and it can be repealed. . 

Section 24314 authorizes Amtrak to develop and submit to Congress, prior to September 

30~ 1993, a plan for demonstrating new technologies and authorizes Amtrak to cooperate 

.with other entities in developing new technologies. This plan has been submitted. and 

Amtrak is otherwise aUthorized to assist in the development of new technologies, and 

section 24314 can be repealed~ 

Section 9. This section repeals Chapter 245 of title 49, United States Code, 

relating to an Amtrak subsidiary, the Amtrak Commuter Services Corporation (ACS). 

The provisions included in Chapter 245 were enacted by Congress in 1981 in connection 

with the transfer of commuter rail services from the Consolidated Rail Corporation 

(Conrail) to other operators. The creation of ACS was mandated by Congress in order 

to provide the state and local ~uter authoriti~ with the option of selecting a 

Northeast Corridonride entity, ACS, if they did not elect to operate the ~rvices being 

dropped by Conrail themselves. Since all of the commuter authorities decid~ to . 

o.perate their OWl! services, ACS serves ~o. useful purpose and the provlsio~ establishing 

it can be repealed.' As a DIstrict of Columbia corporation, ADitrak 'has the, authority 

under the District 'of Columbia Business Corporadon statute to create subsidiaries to the 

extent it should need to do so. Section·24501(g) relating.to a tax· exemption for certain 

commuter authorities is of, continuing validity and would be retained and moved to 
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section 24301. 

Section 10. This section makes major changes to Chapter 247 of title 49, United 

States Code,' which describes the routes operated by Amtrak, how routes and services 

are added and removed, and Aintrak's operation of ' services in partnership with the 

States. 

, First, the detailed aDd very restrictive provisions governing Alntrak's route 

structure and how routes' are added or discontinued would be repealed. These include 

sections 24703, 24705, 24706(a) and (b), and 24707. If Amtrak is to compete effectively 

with other tranSportation carriers, it has to have the flexibility to make route and 

service adjustments to meet demand and the resources available to it. Accordingly,' 

Alntrak would be authorized to provide intercity rail passenger service on a route where 

it can serve an important transportation function and over the long term cover the full ' 

operating costs associated with providing the service. In addition, Amtrak's decisions 

regarding intercity rail passenger service are to be made on the basis of available 
, . 

rmancial resources. F1naI1y, route and service' declsioDS bave to be made recognizing -

that Federal fundina for operiltiq expelLWS will decreue over the ftscal year 1996 

through 2001 ... 

'In m ...... ser.rice dUcontinuances, Amtrak would be required to consult with the 

affected State, loc:allovernments, and other interested parties at least 90 days prior' to 

implementing tbe discontinuan(e. The 90 days could be shortened in an emergency 

situation if the Secretary of Transportation were convinced, based on evidence supplied 

by' Amtrak that providing the full 90 days would be detrimental to the interests of 
" ' 
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Amtrak. The increased flexibility is also designed t() assist Amtr3k in reducing its need 

for Federal 'operating subsidies. Other provisions that restrict the Corporation's ability 

to operate in a efficient, business~like manner, such as' section 24708 requiring the' 

operation of certain commuter services, would also be repealed: 

Statutory provisions establishing a separate class of service operated in 

cooperation with state and local govemmen~ (the so-called "403(b)" services) woul€! be 

repealed. The continued viability of intercity rail passenger service will depend on State 

and local support for most of Amtrak's routes. As a result, there is no continuing need 

for a separate 403(b) program.' Aintrak has sUfficient authority under existing law and 

through revised' section 24701 to enter into appropriate agreements with other entities to 

support rail passenger semce. 

Section 11., This section contains an ~portant provision related to providing 

Amtrak with increased flexibility to collectively bargain with its employees through their 

collective bargaininl representatives. Two new paragraphs would be added to existing 

section 24706(c) of title 49, united states Code. Section 24706(c) requires labor ' 

protective 3ITaDIements for Amtrak employees who are affected by a discontinuance of 

, 'Amtrak intercity passenpr service. Amtrak entered into a specific protective 

agreement, approved by the Secretary of Labor, that provides affected ArDtrak 
, , 

employees' wtda ODe year of labor protection for each year of prior service up to a 

maximum of six years' pay. New parqraph (6) provides that employees of Amtrak, for 

purposes, of secdon, 24706(c), refers only toeinployees oc:cupyina positions subject to' 

collective bargaining under the Railway Labor Act, 45 U.S.C. 151 § ag.; Amtrak 



, senior management employees would not be entitled to labor protection under section 

24706(c) and any implementing agreements. New paragraph (7) would permit Amtrak 

'and unions representing Amtrak employees to negotiate new employee protective 

arrangements; the 'existing protections would continue to apply until new terms are 

negotiated. 

Section 12. This section contaiD$ a series of repeaJs in chapter 247 that were 

discussed previously in section 10. These repeals eliminate restrictions on Amtrak's 

ability to independently manage its route structure and the services it provides. 

Section 13. This section requires Amtrak to design ,and construct the 

electrification system between Boston and New Haven and to ensUre that it 
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accommodates the installation of a ~ mainline track between Davisville and Central 

Falls, Rhode Island to be used for double-stack freight service to and from the Port of 

DavisVille. Am~ would also be required to report to Congr:ess on its electrifica~~n 

design. 

Section 14. This sec:don amends section 249M.of'titIe 49, United States Code, to 

require Amtrak and the commuter raiJroam that me the Northeast Corridor to 

negotiate new compeusation ,agreements 10vemiDa the amount these users of ,the 
I 

'corridor pay AIIdI'ak for the riIht to operate over these lines. While Amtrak is the 

owner of mudt of the Northeast Corridor, commuter authoritles are the predominate 

users. Yet, Amtrak bears a far larger percentage of·the costs of operating and 

maintaininl this iinportant transportation resource. If the' parties are unable to reach 

agreement on n~w contracts,. an appeal could be made to the Interstate Commerce 
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Commission (ICC) or its successor. The dispute would be resolved applying the 

principle that each user of the rail line should be responsible for the costs Amtrak 

incurs for that user as well as' a proportionate share of all other costs of providing 

transportation over the Northeast Corridor that are incurred for the cominon benefit of 

Amtrak and th~ other users •. The Department has proposed a successor entity to the 

ICC, but will make the needed drafting changes available in a separate proposal. 
I 

This section also repeals the ICC's existing authority to resolve Northeast 

Corridor access,disputes found at section 1111 in title 45 of the United States. Code. 

Section 15. This section provides a new authorization for the Northeast Corridor 

improvement project replacing the outmoded project-speciflc authorization included in 

current law •. Amtrak would be authorized to undertake capital improvements as 

necessary to operate reliable, high-speed rail serrice, to enhance capacity, and to 

. mitigate environmental concerns and to acquire high-speed equipment •. 

Section fifteen also provides an authorization for the SecretarY to fund jointly 

with the State of Rhode Island.the coDStruction of a third track on the Northeast 

Corridor between DavUvi1le and Central Falls, Rhode Island. The third track would 

serve' rail freight usen and facUitate operation of bigh-speed'raD service on this section 
, , 

of the Nortllalt Corridor. 1be third track would bedesigned and co~cted with 

sufficient cIeanDce to accommodate double'stack freight cars. Fifty percent of the cost . " 

of the project would be provided by the State of Rhode Island or its designee. In 

addition, the state would be authorized to satisfY the funding match requirement 

employing other Federal transportation fundS available to the state. 
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Section 16. This section provides that the statutory changes adopted through this 
I 

bill would become effective upon the date of enactment unless otherwise provided. 

\ 
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Entitled the "Rail Invesanent Act of 1995". 

IN THE SENATE OF THE UNITED STATES 
April 4 (legisla~ve day, March 27);1995 

Mr. Exon (for himself, Mr. Dorgan, Mr. Kerry. anq Mr. Moynihan) introduced 
the followtitg bill; which was read twice and referred to the Committee on 
Comrilerce" Science, and Transportation 

ABllL 
Entitled the "Rail Investment Act of. 1995". 

=--- ====,-:===== 

, , 

Be it enacted by the Senate and House of Representatives of the/United 
,S tates of America in, Congress assembled. - ' 

SECTION 1. SHORT TITLE. 
,\ 
... 

This Act may be cited as the "Rail Investment Act of 1995". 

'trn.E I--RAIL INVESTMENT ACT OF 1995 

SEC. 101. SHORT TITI...E. 

This title may be cited 'as the "Rail Investment and Efficiency Act of 
1995". - , '\' " , 
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SEC. 102. FINDINGS. 

The Congress finds that--

(1) intercity rail passenger service is an essential component of the 
integrate4 national transportation system; however, to achieve its full . 
potential the National Railroad Passenger Corporation (herein also 
referred to as "Amtrak") must provide a quality transportation product in 
the form of clean, comfortable, and on time service; . 

. (2) Amtrak's management and employees are dedicated to providing the . 
high quality service ·that Amtrak's customers deserve; however, additional 
capital investment is needed to acquire the modem equipment and ' 
efficient facilities that are essential to satisfy the demand for 
superior intercity rail passenger service; 

(3) significant levels of Federal capital investment will enable 
. Amtrak to provide the world class service American rail passengers 
deserve, and will reduce operating costs in the long tenn; . 

(4) Amtrak's managementshould be held accountable to ensure that all 
capital investment by the Federal Goveriunent is effectively used to 
improve the quality of service and the long-term financial health of 
Amtrak; , 

(5) the Secretary of Transportation, as an ex officio member of 
Amtrak's board of directors, should use this position to evaluate 
Amtrak's costs and revenue elements to ensure that Amtrak provides 
excellent service to its customers and that Amtrak uses its Federal 
investment wisely and efficiently; and, . . . 

(6) states can playa significant role in providing cost efficient 
intercity rail passenger transportation and in addressing local ' 
transpo~tion needs and air quality control anel should be given the 
maximum flexibility in their use ,of funds authorized by the Intermodal ' 
SUrface Transportation Efficiency Act of 1991, in order to provide 
transportation services to their citizens. 

SEC. 103. WORLD CLASS SERVICE. 

Section 24101(c) of title 49, United States Code, is amended by.. " 
redesignating paragraphs (10) and (11) as (12) and (13), ~spectively, and 
inserting after paragraph (9) the following: 

"(10) maIlage capital investment.in such a way.as io provi~ customers.' . 
with world class service;, . ' . 

"(11) treat all passengers with respect, courtesy, and dignity;"~ 

\ . . 

• SEC. 104. RETURN ON INVESTMENT. 



. 
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. -,. 

Section 24-315(b) of title 49, United States Code, is amended by 
redesignating paragraph (2) as (3), and byinserting after paragraph (1) the 
following: ' '. , ' 

"(2) Amtrak shaliloclude in the report req~ under paragraph (1)' 
projections of the anticipated benefits of the project proposed for 
funding under this part and a report on the benefits actually realized 
from all projects previollsly funded under this part or the Rail Passenger 
Service Act beginning with funds provided in fisc~ year 1995. The report 

. shall include an identification of improvements in the quality of service 
offered by Amtrak, facility improvements that demonstrate a productivity 
gain, equipment improvements that lower operating costs, environmental 
benefi~ (including air quality and land use benefits), enhancements to· 
local transportation needs, enhancements to mobility of p,hysically and . 
'economically disadvantaged persons, any improvement of the revenue-to­
cost ratio, any reduced dependence on Federal operating support, and 
reductions in the need for alternative transportation investments. To the 
extent practicable, the benefits addressed in each report .shall also be 
expressed as return on invested capital.". 

SEC. 105. STATE REQUESTED RAn. PASSENGER SERVICE. 

(a) Financmg.--Sectio,n 24704(a)(1)(C) of tide 49~ United Stat,es Code, 
is amended to read as follows: 

';(C) include a statement by such State. agency, or perSon that it 
agrees tQ pay in each year of operation of any such service a 
. portion, to be negotiated with the President of Amtrak and mutually 
agreed upon, of the long-term avoidable losses of operating such 
s~ce and the associated capital costs.". 

(b) Comprehensive Review,,-The Secretary of Transportation shall conduct • 
, a comprehensive review of the progriun of State-assisted rail passenger , 
services operated by the National Railroad Passenger Corporation under 
section 24704 of title 49, United States Code, and shall submit a report to 
the Congress detailirtg Amtrak's findings with affected section 403(b) States 
and conclusions, including any recommendations Amtrakmay have with respect 
. to the payment for such State-assisted rail passenger service. The report 
shall address, 'among other things. how and under what temis and conditions 
services origiurcci under that section shall be paid for and shall identify 
any other avenues for initiating and implementing new rail passenger 
services. . . ' 

(c) Effective Date.--The amendments made by this section shall apply only' 
With respect to fiscal year 1997 and subsequent fiscaliears. . ' 

SEC. 106. NORTHEAST CORRIDOR IMPROVEMENT PROJECT. 

(a) C~pital Improvemen~.--Section 24909(a) of tide 49, United States 
Code, is amended to read as follows: ' 



, . 
"(a), Capital Improvements.--The National Railroad Passenger Corporation 

s~all make capital improvements for'the Nonheast Corridor improvement 
project under this title as necessary to operate reliable, high-speed rail 
passenger service, to enhance capacity for intercity arid commuter passenger. ' 
service, and as otherwise may be necessary to ensure continued reliable high-

. speed service. Such Corporation shall also acquire train equipment to be used 
on the NQrtheast Corridor, mitigate environmental impacts related to the 
Northeast Corridor improvement project, and provide adequate parking at and 
improve Northeast Corridor rail stations.". . 

(b) Substitution and Deferral No Longer Allowed.--Section 24909 of title 
49, United States Code, is amended by striking subsection (e). . . 

SEC. 107 . AUTHORIZATION OF APPROPRIA nONS. 

Section 24104 of title 49, United States Code~ is· amended to read as 
follows:· '.. . 

"Sec. 24104. Authorization of appropriations, 

. "(a) Operating E~peilses.--

"(1) Core system.--There are authorized to be appropriated to the 
Secretary for the benefit of Amtrak for operating expenses $260,000,000 .. 

. for fiscal year 1996. . 

. "(2) State requested service.--There are authorized to be 
appropriated to the Secretary for the benefit" of Amtrak for meeting its . 

. obligations under section .24704 o,f this title $17,()()(),OOO for fiscal year ' 
1996. 

"(b) Capital Inves~nt.-There, are ~thorized to be appr0pri3.ted to the . 
. Secretary'for the benefit of Amtrak for capital investment expenditures' 
$365,OOO~()()() for fiscal year 1996. ' ., . 

.. "(c) Intercity Rail Passenger Station.--There are authorized to be 
appropriated to the Secretary for the benefit ~f Amtrak $40,000,000 for .. 
fiscal year ·1995 and $50,000,000 for fiscal year 1996 to be used for 
engineering. design~ and construction activities to enable the James A. 
Farley POst Office in New York, New York, to be used as a train station and 
commercial Center and foi'necessary i~rovements and redevelopme~t of the 
existing Pennsylvania Station and associated service !>uilding in New York, 
.NewYoIk. . . 

, , 

"(d) Northeast Corridor Iniprovement Project.--There are authorized to be 
appropriated to the Secretary for the benefit of Amtrak for making capital . 
expenditures under section· 24909. of this title $235,QOO,OOO for fiscal year 
1996. ., 

"(e) Mandatory Paymen~~-There are authorized to be appropriated to the 
Secretary $120,000,000 for fi,~cal year 1996 for the payment of:.-



"(1) tax liabilities under section 3221 of the Internal Revenue Code 
of .1986 due in such fiscal years in excess of amounts needed to fund 
benefits for individuals who retire from Amtrak and for their 
beneficiaries; 

"(2) obligations of Amtrak under section 8(a) of the Railroad 
Unemployment Insurance Act (45 U.S.C. 358(a» due in such fiscal years in 
excess of its obligations calculated on an experience-rated basis; and 

"(3) obligations of Amtrak due under section 3321 of the Internal 
Revenue Code of 1986. 

"(f) Authorization of Appropriations.--Notwithstanding section 6304 of 
title 31, United States Code, funds for operating expenses appropriate under 
this section for fiscal year 1996 shall be provided to Amtrak upon 
appropriation when requested by Amtrak. 

'''(g) Exclusion of On-time Perfonnance Payments.--Amounts expended by 
Amtrak to other railroad entities as payment for the entities, on-time 
,performance shall be excluded from the calculation of the rail entities' 
income.". , ',' 

SEC. 108. LEGALIZATION OF CERTAIN CONVEYANCES. 

(a) In General.-~Notwithstanding any other prOvision of law to the 
contrary but subject to subsection (c), the conveyances described in 
subsection (b) are hereby validated to the extent that the conveyances would 
have been legal or valid if the land involved in the conveyances had been' 
held by the Southern'Pacific Transportation Company under absolute or free-, 
simple title.,' " , " " , 

(b) Conveyances.--The conveyances described in this subsection are the , 
, conveyances made by the Southern Pacific Trarisponation Company on or before 
December 12, 1992, that- ' I ' . 

(1) formed part of a railroad right-of-way granted to',the, Central ' ' 
Pacific Railroad Company of California, or its successors 'or assigns, by' 
the Federal Government; and ' 

(2) are located within the boundarie.s of the downtown redevelopment 
area of tile Oty of Reno, Nevada (as defined and determined by the 
SecretalJ'ofTransportation, in consultation with the appropriate 
official Of the City of Reno, Nevada). ' 

(c) Filing of instruments. --As soon as practicable at-ter the date of 
enactment of this Act, the Se.cretary of Transponation shall file for ' 
recordation in the real property records of Washoe County, Nevada, such 
inStruments as are necessary to document the conveyances described in 
. subsection (b) that are validated under subsection (a)., ' 

, ,- , 

'. .' 

, SEC. 109. ,MISSOURI RIVE~ CORRIDOR DEVELOPMENT PROGRAM. 



(a) Feasibility Study.--Within 6 months of the date of enactment of this 
Act, Amtrak, in consultation with officials of the affected States and 
private rail camers, shall develop and submit to the Congress a report 
addressing the feasibility, efficiency, and effectiveness of instituting rail , 
passenger service between Kansas City, Missouri, and Omaha, Nebraska, as well' 

I as potential extensions or connections of service in the States onowa, 
Nebraska, 'Missouri, Montana, North Dakota, South Dakota, Oklahoma, and Kansas 
that might enhance the ridership or revenues of Amtrak service. The report 
shall compare estimated costs and revenues of this service to other existing 
and planned intercity rail passenger operations an~ identify the benefits 
such service, might provide in helping Amtrak to provide a balanced systeni of 
intercity rail passenger transportation. The report shall identify the 
capital and operating costs associated with such operations and possible 
sources of support for theSe costs, including operation of this service as 
pan of the basic system of intercity rail passenger transportation provided 
under section 24701 of tide 49, United States Code, or o'peration of this 
service in cooperation with the affected States under section 24704'of such 
tide. 

(b) Eligible PrOjects. ~-To the extent of funds appropriated under 
subsection (d), Amtrak shall carry out a Missouri River Corridor Development 
'Program. the purpose of which is to improve intermodal rail station, facilities 
in the Missouri River Corridor used or planned for use in Amtrak service, and 
to purchase rail passenger equipment to be used in connection' with existing 
or planned Amtrak service in ~e Missouri River Corridor. In selecting from 
among eligible projects, Amtrak shall choose projects that will contribute to 
increaSed riderShip, revenues, or the development of significant intermodal 
transportation facilities. 

(c) Cost Sharing. --Fifty percent of the cost of improvements or capital 
, acquisitions made under subsection (b) shall be paid by a State, local, or,' 
regional transportation authority or other responsible pany. Amtrak: may 
enter into agreements Under which Am~ will carry out the necessary , 
improvements or capital acquisitions and be reimbursed by the responsible 
Pm:tY or parties. 

, , 

(d) Funding.--There'are authoriZed to be apPropriated to the Secretary of 
Transportation for fiscal year 1996 not more than $7,()()(),()()(); such sums to 
remain avallable until expended, for use by, or for the benefit of, Amtrak ' 

, for making capital expenditures associ~ted with the Missomi River Corridor 
Development Program in cariying out subsec~on (b). 

(e) DefhUtion.--As used in this title~ the term "Missouri Ri~er 
Corridor" means Iowa, Nebrask8, Missouri, Montana, North Dakota, South 

, Dakota, Oklahoma,. and Kansas., " 

SEC. 110. EXEMPTIONS FOR NORTIiEAST CORRIDOR IMPROVEMENT 
PROJECT. ' ' 

Secti~n 24902 of tide 49, United States Code, is amended-by adding at 
the end the following new subsection: 

"(m) Applicable Ex~ptidn$ and Procedures.-':For the purpose of any State 



. . . 
or localreqt.rirement for pennit or other approval for construction of any 
improvement-undertaken by Amtrak as part of the Nonheast Corridor 
Improvement Project, the exemptions and procedures applicable to a project 
undertaken by the Federal Government or ~ agency thereof shall apply."~· 

SEC. 111. BOSTON-NEW HAYEN ELECfRIFICA110N PROJECT.' 

Section 24902(f) of title 49. United States Code •. is amended--

(1) by inserting" (1)" before "Improvements under"; and 

(2) by adding at the end the following new paragraph: 

. "(2)(A) Amtrak shall design and construct the electrification system 
between Boston, Massachusetts, and New Haven, Connecticut, to accomniOdate the 
installation of a third mainline track with an overhead clearance of 20'7" . 
between Davisville and the Boston Switch at Central Falls, Rhode Island, to 
be used for double-stack and tri-Ievel automobile freight service to and from 
the Port of Davisville. Wherever practicable. Amtrak sluill Use portal 
structures with foundations of adequate depth and realign existing tracks on 

. and near undergrade and overgi'ade bridges to minimize the width of the right- . 
of-way required to add the third track. Amtrak shall take such other steps as . 
may be required to cOordinate and facilitate design and .construction work. 

"(B) Amtrak shall, not later than 6 months after the date of enaCtment of 
the Rail Investment Act of 1995, transmit to the Congress a report detailing 
its electrification design between Davisville and the Boston Switch at 
Central Falls, Rhode Island, and describing efforts to comply with this 
paragraph. ". 

SEC. 112. CAPITAL AND ~QUIPMENT ACQUISmON ACCOUNT." 

(a) Amendment.--Chapter 243 of title 49, United States Code, is amended 
by addiIig~tthe end the ~ollowing new section:. . 

Sec~ 24316. CapiUu and equipment 8cquisition account 

"(a) EstabJ1shment.~Amtrak shall establish a Capital and Equipment 
Acquisitioo h:count. Amounts in this account shall be used-

"(1) to acquiie passenger equipment and locomotives; 

n(2) to encourage State and local investment in facilities and 
equipment used to provide intercity raiJ p~nger transportation; and 

. "(3) to address other critical capital priorities. . 

"(b) Deposits.--Amtrak may deposit into the Capital and Equipment 
Acquisition Account-

\ . 

n(1) payments .received for the use of its equipment or facilities; 



" 

" 

"(2) claims recovered by Amtrak; 

"(3) amounts from any other source to the extent authorized by 
Federal law; and 

"(4) amounts paid by Amtrak as taxes on the cost of fuel required for 
its operations.". 

"(b). Clerical Amendment.--The table of sections for chapter 243 of title 
, 49, United States Code, is amended by adding at the end the following new 

item: ' . 

"24316. Capital and equipment acquisition account.". 

SEC. 113. BOARD MEMBER. 

Section 24302(a)(1)(E) of title 49, United States Code~ is amended by 
inserting before the period a comma and the following: "one of such members ' 

, shall be specially qualified to represent the interests of rail passengers 
and shall be selected from a list of three qualified individuals recommended 
by the National Association of Railroad Passengers." . 

. SEC. 114. PILOT PROGRAM. 

Amtrak shaJi implement a program to increase non-Federal revenues through 
the sale of concessions and use of vending machines on trains and the sale of , 
adv~rtising space on trains and in rail stations. The program should ' 
accommodate existing contracting a~nts between Amtrak and relevant labor 
groups. 

SEC~ 115; COOPERATIONWITH.STUDY;,' 

, Amtrak shall coopenuC witti, the effOrts of the' Virginia State Department 
of Transporration in designing and carrying out a stUdy on, the feasibility of . 
reestablishing rail, service between Washington, DC. and Bristol, Virginia. 

SEC. 116. RAiL AND MOTOR CARRIER PASSENGER SERVICE. 

Notwithstanding any other provision of law Amtrak and motor camers of 
passengers are authOrized-- ' 

, (1) to combine or package their respective services and facilities to· 
the public as a means of increasing revenues; . ' 

(2) to coordinate schedules; routes. rates. reservations. ticketing, ' 
to provide for enhanced Intermodal surface transportation. , 

. \ . 

\ 
Such authority shall be subjeCt to the review of the Interstate Co~rce 

, , 



, 

.' 

Commission or'its successor and such authority may be modified or revQked by 
the Interstate Commerce Commission or its successor if in the public 
iriterest. 

SEC. 117. CENTRAL AR1ERY RAIL LINK. 

(a) In General.--Upon completion of the preliminary engineering and 
design for the rail connection between NoI$ Station and South S,tation in 
Boston, Massachusetts, Amtrak shall develop a plan for fmal design and 
construction of the Central Artery Rail Link to enable intercity and 
intracity passenger service between North Station and South Station in 
Boston, Massachusetts. While this plan shall utilize construction , 
efficiencies available to the Central Artery Rail Link based on its physical 
and schedule compatibility to the Central Artery Tunnel Project, Amtrak is 

, directed to work with the Federal Highway Administration to ensure ~at the 
rail link shall have no significant impact on the Central Artery Tunnel 
Project design arid construction sched,ule. Based upon the. findings of the 
Federal Transit Administration's feasibility study and fmancial analysis, 
Amtrak is directed to identify a dedicated source of funding, other than the 
Federal Highway Trust Fund, within the Department of Transportation for 
.completion of the project. ' . ' , , 

(b) Authorization of Appropriations.--There are authorized to be ' 
appropriated to the Secretary for the benefit of Amtrak $4O,QOO,QOO for 
fiscal year 1996 and $4O,()()(),OOO for fiscal year 1997 for the engineering, 
design, and construction of excavation support walls for the Central Artery 
Tunnel Project to facilitate construction of a rail tunnel under the 
depressed section of the highway. Amtrak is authorized to contribute no more 
than 80 percent 9f the total cost of engineering, 'design, and construction., , 

, SEC. 118. EMERGENCY TRAINING AND RESPONSE~ 

(a) T~skForce.--The ~ational Railroad passenger Corporation, together 
with representatiyes from eacl1 of the on-board service and operating crafts 
and unions, shall form a task force to consider recommendations for improving 

, emergency training and performance of on-board service and operating crew 
n;lembers. A representative of the Federal Railroad Administration' shall serve 
on the task force. The taskforce sliall convene its fust meeting within ,90 
days foll~wing the date of: enactment of this section., , -, 

(b) Matters To Be Considered.--The task force formed under subseCtion (a) 
shall considi:r, at a minimum-- ' 

(1) whether the, Corporation's emergency training an drill program as 
presently constituted is adequate, and if not,: in what ways it can be 
augmented or improv~ 

(2) whether medical first-aid traiiring, including~opulmOnary -
resuscitation, should be required for all on-board service crew members; 

\ 
\ . . 

(3) whether the Corporation's requirements with respect to employee 
responsibilities for passenger evacuation, emergency communications. crew 



\ . 

.. ' 

coormnation, and disaster response should be coordinated; and 

(4) whether certification of the Corporation's emergency training 
program and evacuation procedures by the Federal Railroad Administration 
is warranted. . 

In considering the matters described in paragraphs'(l) through (4), the task 
force shall address relevant prior recommendations cind findings by the 
National Transportation Safety Board. . 

(c) Repott--Not later than Iune 1, 1995, the task force shall report to 
the Committee on Energy and Commerce of the House of Representatives and the. 
Committee on Commerce, Science, and Transportation of the Senate on its .. 
flndings in subsection (b), together with a summary of actions implemented to 
date and recommendations for future action. 

TITLE II--LOCAL RAIL FREIGHT ASSISTANCE 

. SEC. 201. AUTHORIZA nON OF APPROPRIA nONS . 

. Section 22108(a) of-title 49, United States Code, is amended-­

(1) by inserting after paragrap~ (l)(B) the following: 

"(C) $30,OOO,()()() for ea~h of the fiscal years ending September 30 
of 1995, 1996; ~d 1997.";.and . ' 

(2) by striking "any period after September 30. 1994," in paragraph 
(3) and inserting "any period after September 30, 1997,".' , 

. SEC. 202. DISASTER FUNDING FOR RAll..ROADS. 
. " 

Section 22101 of title 49, United States Code. is 'amended by . 
redesigI\ating subsection (d) as (e), and by inserting after subsection'(c) . 
the following: . 

. "(d).Disaster Funding for RaiIrOads.-- . 

"(1) 1be:8ecretary inay declare that·a disaster has occulred and that 
it is nece.sary to repair and rebuild rail lines damaged as a result of 
such ms.1a'. If the Secretary'makes declaration under this paragraph, 
the Settetary may--' . 

"(A) waive the requireqrents <;>f this section; . 

"(B) corisider the extent to which the State has av8llable 
. unexpended local iail freight assistance funds« available repaid 
. loans; and 

"(C) prescribe the fotmand tiine for applications for assistance 
made available herein. . . . 



. .' 

"(2) The_SeCretary may not provide assistance under this subsection 
unless emergency disaster relief funds are appropriated for that purpose. 

"(3) Funds provided under this subsection shall remain available 
until expended.". ' 

SEC. 203. GRADE-CROSSING ELIGIBll..ITY. 

Section 22101(a) of title 49, United States Code, is amended-~ 

(1) by striking "and" after the semicolon in paragraph (2); 

(2) by striking the period at the end of paragraph (3) and inserting 
a semicolon; and ' 

. I 

(3) by.addi~g at the end thereof the following new paragraphs: . 

"(4) the cost of closing 'or improving a railroad grade C1'Qssing or 
series of railroad grade crossings; and 

"(5) the cost of creating a State supervised grain'carpool."., 

SE:C. 204. DEDICATED TRUST FUND~ 

(a) In General..;-Chapter 243 bf title 49, United States COde, is amended 
by adding at the en4 the following new section:' 

"Sec. 24316. Capital and Equipment Acquisition Account 

"(a) Establishment.~-Amtrak shall establish a Capital and Equipment . 
Acquisition Account. Amounts in this account shall be used by Amtrak to--

. "( f) acquire pasSenger equipmeiu and locomotives; 

. "(2) encourage State and loCal investment in facilities and equipment 
used to provide intercity rail passenger transpc;ntation; and . .. . .-

. "(3) addmis other critical capital priorities. . 

"(b) Deposil.--Amtrak may deposit into the Capital and Equipment 
Acquisition Account- .,'" , 

"(1) payments received fOr the use of its eqUipnient or facilities; 
, . , 

"(2) claims recovered by Amtrak; and 

"(3) amounts from any other source U) the extent auth9rized by· 
Federal law.". \. 

. . ~ 

. \,' " . 

(b) Clerical Amendment.--The table of sections for such chapter is 



r 
'amend~ by adding at the end the ~ollQwing item: 

"24316. Capital and equipment acquisition account.". 

SEC. 205. GRANT RELEASE DATE. 

Section 24104 of title '49, United States Code, is amended by striking the 
last sentence of subsection (d) and inserting the following: "In each fiscal 
year in which amounts are authorized under this section, amounts appropriated 
shall be paid to Amtrak on the first day of the fiscal year.". 

SEC. 206. REPEAL OF OBSOLETE OR UNNECESSARY PROVISIONS. 

The following provisio~s of tide 49, United States Code, are repealed: 

'.'(1) The fll'Stsentence of section 24302(d). 

"(2) Section 24305 .. 

"(3) Section 24307(b) . 

. "(4) Section 24310(b): 

"(5) Section 24313. 

"(6) Section 24314. 

"(7) Section 24315(a)(2)~ 

. "(8) Chapter 245 except subsections (g) and (h) of section 24501. 
' .. 

. "(9) 'Section 24702. 

"(lO)~Section 24706(c)(6). " 

"(U) Section 24903; . 

. . ------------------------------------------------
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2' the secUOlt repealed by subsection (a.) of this section. . 
, , 

3 (e) STATE. REGI0~.\L. ~'''l) Loc..u. COO.t'U<.J..·J:~O.s.-

'4 Section 2"lOlCc)(2) 'of title ,*9. CAi1:ed Staw Code. is 

S ame~' b~· ~ .•.. sepa;rately or ill combUWion. .• ' 

6 ~ '~:mcl the pm-ata sector', 

1 (4) . CONFOlOmiG· AKZNr>laNT.-~oD. 

8 2~12(a.)(1) of title -A:9. l-Dited States Code. is ameacled . . " -,. . 

. 9 by strikizJg "01' 2~704{b)(2)" . 
. '. 

10 SEC. 20&. A.\lt'K.\K COMM'L-rEB. 

11 (a) BIn.\L OF (..~ 2_.~ ~" u£ title 
. . 

12 ~9, t'DiEeci Stet. Code. &Ad tba item relatiur tberet~ iD 

13 the table ot cbapten of subtitle V' of ncb. tlUe. ale re­

-14 pealed. 

15 . (b) CowoBlmla ..um.''"I)~-rs.--a:1) Sec!ti01l 
, , 

16 2U01(fl of title 49.· raiucl Statal Code. is amaDded to 

1'7 read as follows: .' 

18.· "Cf) T.AX ED:"«Pr10!f FOB CEaT..u..'i, COMKt,-rD ~t:' .. 
. . : 

19 moarrms.-A. c:GIIUIL1lUr asatIao~ t.ba& \t'U eliaibl. to . . -' . . . 

20 make a eOlltrIIet .;m Amrrak Commuter to pnnide com.-

11 mmer nUl paaeZlp!' trUaaporca.dOD but ~. cleeidecl to 

22 prvricIeits 0WIl nUl pa.senpr-~0Il bep.ninl' 

13 .TmuuT 1. 1988. is ... ~ efteea,-e ~ber 1. 19&1. 

24 hza. ~iDr a taz or f" to' the same mac AmU'ak is 
, 

15 esamp~ "" " 

I " 
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1 (2) SU~Oll (a.) of this section shall not affect ~ 

, , 

2 t:r&ci:. rights held by ~trD.k or the' CoDSOlidated Ball 

3 COrporation.' 

4 

S 

6 

,7 

8 

'9 

10 

11 

12 

13 

14 

IS 

16 

11 

18 

, -
SEC. 201. COMMl."nll COST SHAJUSG ON TBZ NORTHEAST 

COlULIllOa. 

(a) D~N OP COKfE~SA.'l'ION.~~OIl 

2'904(<:) of tit1a ,*9, rDited. StueS CoW!. is ammd.d­

(1) ,m. parqn.pb (2)- . 

Commerce 

. Commnmcm·· ;mci ~iA lieu thereof '·See­

m;an.- ur Tr.mll~oll-·; 
CB) b; ~ 64betwHD intareitt rail pas­

....... &D4 rail ~ tzusportaIion" cw1 ,m­
-=r ill lieu thereof "amODl mterc:ity nUl pas-' 

...... 'C01IiauteJl. rd P.3........ .~ nW 

. freight ~Zl··: md ' 

(C) by ~ ··Commi"iDD. shall' assip· 

to a" :wi iDIerdDr.i%llieu thereof u~ 
-

19 '1baJl,.omp·to & commatw rail Camaror··~ ~ 

20 . (!) ill parqrapb (31. by suiJdDr ··Cmnm jaioll·· 

21 UId iDIertiDI in 1iea thereof "SeemarT'· 
22· (b) PIIV"\1'IUTto:-r.-~ :!ilOlCd) of mil "9. 

23'rai* S~ Code. is' amew1tid tQ read as tol1on~ , 

24 ~. (d) lIl:"namc; ao,-u.'''XE.'"T' Sl-ssm~.-To . . , 

2S ~ Due this pan. .\muak is eucourapd to make Bpft-

.-
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l! 

, !_ ments ~ the priTate, sector a.nQ undertake ~ti't"es 

2 that are coD.sistent ,m.b. good business judptel1t.' that 
. , 

'3 produce, income to minimize G<m!rum.eut subsidie5: and 
, , 

.a. that promote the POtential pmaza.tion of Amtrak~s oper-

,5 atio~.:~. 

6 TITLE m-EMPLOYEE 
1 PROTECTION REFORMS, 

9 (a.) Lnau:l'Io:ss. ....... ~OIl 2"706 of title *9. t·Dited 

10 Stat_ Code. is ameutitd-

11 

12 

Il 
14 

15 

16 

17 

, II 

19 

20 

(~) '"-~.~ (C!): aM 

(2) by adctinr at themcl the fonowmg DeW' sub­

seeQoJl:' 

, "(b) E.la'LoTEEPBorBCTION~.lla .. ~GD1E.~TS.-( 1) 

,~otwithltazl'tinl a.n.y a.zn.apiIlmt, in . ef&ec before the' 

dace of the eD.lCt1:lHllt ot the.~ Bellltb.oriA.dDl1 4.ad 
Reform A.c:tof 1995. 110 empIorH ut Amtnk wbose 101.­

p1cn.-me= is cemipatld u &'rau!t ot a discoIldDauce or' 

jziterr.icy ra.il p,ssell~ tr=spor'CI.dOll shall ne.~ .... aa..\. , 
;. 

\TaP coarimJ'tiO'll. or sevezance bce4t izI. mesa of 6' 

11 IDmldJs pay.-' 
,., , - ··(2) !ioariThsulictinr &D..V amuapmeac, ill eJfecc' be­

~ fore the data of enaC=eD' oftb.e AmuU Be&uthorilatioll 

&Aci RetD~ J.:t of 1995., .laatrak m&.T'".reqa.ire all tIll-
, ., t 
.-~ 

'. . \. . 

~' ployee \..w.. positicm is ,limjnated as a r:en1t' of &" dis· 



" 
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" , 

9 

_l_~_Continwmce of ~ rail p,saenpr truLsporta.ti~11 to 
, -
3 be made q,ualified on &U.V part of ~·s s:stem- It ::a-u<:h 

~ 

, S tric:t, the employee slWl choose-

6 "(A) to tmnsfer to the positioll mel be covered 

7 by W collective ~ agzeemeAt a.pplic:ab1e to , 
f - ' 

8 the $'Diorit.,V ~ ,to wba be 'is trauferred: or 

9 "(B) to \-aluar.arilT fmDup himMlt a"hls 

10 home loeal:ioa. aAd -reeem P~ bcefits not, m. 
11 ... _ of tU uaou= aadaoriaoci WId.,., P~A 

11 (1).. 

, 
14 end to requin a cheap ,m residect it tbe D .... , emplot .. 

,15 meat ia ~ tAaIl 30 ~ ~ tAl employ"-. plan of 

16 residmee a.DCi is faftber from that resicieace tbaA ~ the 

17 ,form.wor& loca.doD.·~. 

11 ,(b) TDm ~ FOa_.\QJIDVD""'~ ~ mel, 
o • ~ • 

19 iu emploYl.es haft DOC enT.InCl au aarHlP-mt for the 

20 procectioza of tM i.Da&ara of sudl emp1~ to coliform. 

21 to the emmdm ... made lw _ RatiOIl wi'clJiA Q IIlnatbs 
, .. 

21 IttIr me ,dace of 'the ~ ot tbII Ala. &11 &udwrUa;' 
, , 

~ • tioDS of appropriaaou tor AaaU In'repealed. 
, ' 

24 . (c) ~O EFPEcr Oft' CDTJL'I,A.aBD3IE~"TS.-Tbe 

~ 'mendmeAr. mad. ~ S1Ibsec:tiora (al shall uat a.fD!ct the 
\ 
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, 't' ~dit: of ~ &greemeAt entered mto ,before the date of 

2 the t!W:tment of th:is Act UAd.r seeticm l1347 or 5333 

3 of this title. 
. ' 

4 (d) Ct...UUPTCATIO!i Am:~'"t)D~'"TS.--(l) The last 

5 smteuce of seetiOll 1134:i of title 019. t:'nited States Code. 

6 is am'nded to 'read, as falloft: :':~o arru;agemmt emered 
, , / 

'7 into ~ th1I seation after' We date of the ezuI.C.tmen1: 

I of tht .!m.1:rak a.utbDrizatiOIl aDd Befbrm ~ of 1995, 

9' &ball be reqWred to proride for wap ,eoM:iznsa.UOIl or SM· .... 

10 aDa bene.tits ac a level m em,. of tha.c required. tmder, 

11 mil st«ioa bttton ~e~ 0, 1976:·. 

11 ; (2). StetioIl5333(b) of tid. 019. t:Ditad states CoeiL 

, 13 is ainmded by adefine at !be aDd. the tollOwiq :ew. pan.-, 

14 graph: 

IS c.(4), ~o ~ euerecl _ .maar this sub- ' 

,16 sectioll after tbe da;e of tba eaactmmt of t:be AmcrDk R .. 

'17alUhorizaUoll azi.el Reform. ..1ct of 1995 sbilI Qe reqaind 

, " 18 to proride lor ..... COiltiD'lIDOIl 01" SI\W&DC8. beDedts at 
, , 

19 .. J.wJ m .. _ of tbat NqUind WIder seedcz 11341 CIt 

20· tbia mit Wort Febnan- 5. 1976.ot
• . . ' 

21 (e) h-:raurr pa_NOD Smma ~O\-zEs..-

II Seetioll 1165 of't!w Sonillut l'ail Stmee Aat ot 1981 ' 

23 (~C.S.c. 1113) is repealecl. 

24 .. (0 TJ:C!MCAr. ~KD-r.-~lll13"T oltiUe 

25 ;9. ~Aimd Swu Code. is am.aded by str'ikizIC ··seetioaa 
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B.L.C. 

L 2430i(c). 2~12. aad:' anci inserting' in lieu thmof "sec-

2 tim"; 
. " 

3 TITLE IV-USE OF·FACILI'I'lES BY 
4 FREIGHT RAILROADS 
S SEC. -*01. COMPE.'-sATlON. 

6. 

7 

8 

9 

10 

11 

11 

13 

14 

l' 
16 

'7 I . 

18 

19 

20 

21 

21 

13 

24 

(a) COMP!N~nON .aarrtU.l'ION.-(l) Section 

24308(a) ot tit1~ ~9!" Lwei Swas Coda, is ammded­

(Al· by pm.mJ3I pu-qrapb· (2){...l) 'to t'f!ad as 

fonows: 

··('2)(.!.1 It the parties C;umGt ~ I4Ci if the .See-
. . . 

tJais part-

nei) the Searetazy shal ord. tbat me tacilities 

be· maGe &\Uab1e azuith.e same. pl'G'ided to .-4.m~ . . 

tn:I:a.d 

. '~(ii) all. Arbnm-. $el.eted joiDtly br the patties 

sball cletenDm. rtUODahl •. terms ;Ad COmpeasauoD 

~ .asiq the milRi .. mel prvridiq the ~es.··: . 

(B) ill pararpplL '21(Sl: by ~ "prl8Crib­

_. reuO!!lble (,'OftJptua~ WIder subpangraph 

(A) of tbis ~h. the Commj-iOll·· * iDMrt­

iDI iD lieu. tJ.eol '·deW §hipmw reueable com­
p ..... dOIl WlCW- sabpana.papb (A)Cii) of au. pam-

.. papb.. the arbitrator": . alIA 
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-a ..... 

12 
, . . ' 

1 -.' (C) . by ameucUnc paragraph (2)(C) to nad as 

2· tolloWs: 

. 3 "(C) The ~ shall issue aA order UDder sub-

4 ~ph (A.)(i), aDd the arbit:n.tOr~ball make 8;. deter-

. 5 ~tiOQ under subpa:qn.pb . C.\J(ii) , c.ot later th&zL 90 

6 days after Amtrak submits the dispute to tl1e Sterew,-. 0' . 

7· (:2) Sectioll ~4308(e)(3) of title .. 1:9. t-Diwcl Staws 

8 Code.· it· amendad ,br S'CZ'ikiDar hCommjssiOD shall decide 

9 the dispu~t' u.d ·iDsenm, m lieD. tbanof "dispute shall 

10 be decided~·. 

11 (b) OPE&Ln.~(I Dc,"BL'iG El'Z.CiZ~au.~~tiOD. 

12 ~4308(b) of title ,,*9~ rDite States Code. is'mmdad,by 

13 scrim. "CoamjssiOD,- bothpJaees it appee.l'S aDCliasert-

14 'iDa' in li,lI thenot "Secman.-ot Transporratioll··. 

l' .. ee) C'ONFO~G ~"KL'--r.-SaetioD10362(b) 

16 of title ,*9, ~aitecl Statal Code. is amenc:lecl by s~ 

11 parqraph.CS) aACi.redesipW, pancrapba (S,) ~ 

18 Un aa puqraphs (5) tbrouP (n. rspeoDftly. 

19 szc. 40& LwUt 'ftumrATlON. 

1.0 (a) AXl.YDKD'T.-Chapar, 251 'of title -i9. rDited -

,21 Stues Code.. iI amended b~· addtar .' the ead the folIaw'- . 

12 =- JlIW seetioD: 

\ 
\ 
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13 

1 M'28103. IJmit OD rail pU&eJ1ger tl'alUponatioD. Ii· 

2 ' ability 

3 "(a) l...OJlTATIO~~.-~ot\rtthstaQdiPr a.n~- other la\~ 

, ~ or pllbUp.. [)olic:v" ill claims for personal il:3ju:,.-. death. or 

5 damage to property anamr in ~oDl:leCtion \'ritb. the pruti-

6 siOD. of mtercity rail P,8HqW trmsportaUOD. or: com- , 

7 muW" rail passeapt' tl1m»portatiOD. or m cozmec:tioa. wim 
. , 

8 &Zl,.V opera'tioas over, or uie ot, riIht-of-way or facilities 

9 OWIled or maintained ~ ~-• 

10 

11 

12 

13 

14 

IS 

.• ( 1) no' P~Ur8 C)r ex,mpla&:\- damages mar be 

apbCY, or arbitrator: 

"(2) 'dUMpS a1lVdeci to IUQ" clajment sba11 

DOt esr:eed the acma1 *' :mtieipate4 ~ 
loa .. 01 the C!1.iment bY mOl'P. rhua. S300.000 for' . . , 

. 16 each 'acc:icieAt or iQcidlllt: :wi 

17 "(3) Wtotal a&oum ,~ ZD&~~ be awvcltd . . . . 

11 sbaD DOl aa:Hcl '100.000.000' fen- faaA aceideac or ' 

19 iaaidm~ 
. . 

lJ "(b) L~mo.'1FIC.LnoN O.uCATIoss.-J.)b~DS 

'21 of my party to iademni~ api"R clam· .. or tiabili~ for 

~,penv..uu' m.iur.v. 'd.oacIL' rJr d,m,p to, ,prv}MI"t.Y, ~ 

, ~ aaer the da&e. of the .~ of the .1mUak ,BeaIl~ 
',. 

~4 izadoQ aDd BalD ... Act of 1995. iA coa:aec:tio~ wiUl the 

~ P~1l of mtll'Citr ~ paaeapl' tr=sportaUoll or eOIll­
\ 

\ 

,-
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1 'muter raU passenger tramportation sbaJl be ecforeeable.' 
- --- . 

l notwithstaDding ~~~ other law or public policr· 
3 ' ' "(c) EFFEct ON O'l'l"lIE:B ~\\"'S.-1'bJs' secaoa::;lW1 

, , 

4 tlOt af&c!t the cJa.maps that m&..V be ~erecl ,under the 

,5 .Act of .. -\pril 2i. 1908 ( ... 5 r.s.e. 51 et seq.; popul.arlj- . 

6 lmown as the 'Federal Employers' Liability Act') or uuder' 

,7 &D.)" workers co~ S'WUte.". 

8 . (b) CONFORXING.ua~7)!G)'T.-The table o~ sec-

9 UoDi of ebaptar 2S1 of title .&:9. 't-Ilitacl States Code. is 

10 amended by a.ddinr at the tDei ~ follo~ new item: . 

1.103. ~ _ lSi ,'1 '" ~ 1iIbiIiIr.". 

·11 'tITLEV-FINANCaLREFORMS 
11 SBC.50LmrA..~POwaa. 

13 (a) CAPIT.ltU4ftON.-~1l !U04, ot title ,*9. 

14 t:Dited States Code. w"pmendecl to read u follows: , " 

J' ··1~4. CapRalizaaoD - . 

16 '.'.Amcn& m&)- issue boads aDd o.oZlTOtUar cerm!cates 

17 ot~··. 

)' II ' (b) BaDDPrION or COIDION STOeK..---(l) _~ 
. , 

19 sba1l.' wiWIl :! moAa. aa. tba d&t.e of tba.~auD~ of 

» ,tbiI ~t.. redeem All', eommOIl IUM!k \ prerioaslr issu«L lor 

21 tile ,faC marJr.et "'au of SWIA .. 1e. 

2:!(2) s.eao-. 2S10a of .tiile "*9. rWcl Stiu. Coda. 

13 s.b&U Aot applr to aa-Y rd camer boIdinr COIIUD011 stoek , 

:!4 of Amad after the espiraaoza(;f 2 mODms after tile tIate , 

l5 of the eDadrZleD.t bf thjs ~t. 
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15 

.. 1 (e) St~'1)D OJ" ~ STOCE.-l'he Sec-

lretaly of Tr.mspOrta:tioD. sbalI sun-end.er all rights held.m 
. . 

3· conneccon with tile issuance of the pnte~ ~tu<:k of .-\.m-

4 trak. 

S (d) XO'1'£ .-L'"]) l!OBTGAGE.-( 1) SeetioA· 2~907 of 

6 title 49. t' nited Stat. Code. and the item relating thereto 

7 in me table of IwQoU ut cAapter :24:9 of such ~e. are 

8 repealed. 

" (2) The t-nited. StatU hereby relmquiibes all rights 

10 held ill cormection wiih' aA)- nota obWzald . Or' mortp.ge , 

1 J lAade 1IIIdU S1IU aoaci_ 24907. . 

12· ee) S~'.\.-rJ) .U!'LiC.ABU' L4ws.~~oll 
/ 

13 24301(a)(3) of tide 49, '('aDd. StIZaS Code. is amended' 

14 by iDsertiDc :~. aU sball DOC be subject to tide a 1. l-nited 

15 

16 SIC. »I. DIOI..DlDIT 0' FEDDAL n-,ml. 

, 17 Seacioll 2.lJ.04hl) of tide ,*9. L'mcecl States Code. is 

I a . a meudtcl to 'read, ia follOft: 

, 19 "(eI) ADIllmS'nU.TIO~ .)P .A..PnonuTIo!(s.-Not-- , 

20 '\\idmandinr sectioD 630' of citfe 31. t"AicId S.'C'4)cle. 
. ' . 

11 ftmda appropriated parsuaAt to thia stCtioIl shall be pro-
, 

22, ~decl to ~ UpoD app~dou wbea requnceci by, 

13 .%maU. .•. 
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16 
t , SEC. 503.0 BOAlU) OF DIBECTO&$. 

- Z " , Section :243(tZ of tiUe 49. :L Dited States Co~ ami 

3 the item rela,=r th~to in the table of seeCoIIS of ehapter 
, , , 

4 24:3 of such title,. an repealed. 

. 5 SEC. 504. REPORTS A.'iD At,1)lTS. . 

6 SectioJ3. 24815 of title .. 9. rnited States CA."'" .' . vwc. Ja 

1 amand.d-

8 ' (1) by stzikiar suhsectiou (al, (e), ~ Cd): 

9 (~) by redMill"lGDr subMedoaa (b), (.).' (f), 

10 . arui (r) as. subsectioDs (a.). !b),' (en. aa.ci Cd). rel5pec.--

11 ~v: aDd 

12 (3) iA subsecdcm Cb), as so recfailDated bY' 

13 ~, (2) of tbia ~ by ~ U.,r (.)". 

14. SEC. 501. OI'l'lCZUW PAY • 

15 , Seecioll :Z4303(b) of ' tide i-9. t-llited States Code. is 

16 aaleacleci,by ~ w'secOa4 semence tbenot . 

11 '1'l'I'LE VI-XISCELLANEOUS ' 
11 5"- IoL iilUOlWlY aAIL.uMaoaY COUNCIL 

19· . (a) .1PJIO~-r.--W"1tbiza. 30 da,.\'S aftIr the date 

20 of cba ~ of tbiI Act. a T~ Rail ~ 

21 C"=il em tlUI seedOA l-efelled to .. me ··C'01IDC!ir·l sball . 

22' be .appoizlucl uzacier thia -=11;. 
:3 (b) Drr1iilS.-The CoUDeiI shall 

14 

::.s ~:!). prepal.. i&A u.ua1~'Sia &lUi cridq\le nt J.m-

~6 . trak·s\btl,iaeu p1ua; 
, ' 

,-
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........ 'IIS 

, -
3 

" 
S 

6 

7 

8 

9 

10 

11 

17 

(3) suggest strategies for farther eost cOlltaiD-
. . 

ment mel p~uctirity imp~ments. im!luding 

strategies \T'ith the potendal tor farther reduction in 

Fedltral operatiDl' subsidies and the e\"'entual panial . 

or complete priTatizatioD of .!mtrak-:s oper&tions~ 

aDd 

. (4) @ftluate m. need' rue adoptiOD. of 1Wform. 

COli aM a=ou., ~ures ~out the Am­

trak system.. baaed on smeraJl~accepted acccnmtma' 
principles. 

.' (e) lrpmliim1D'.~l) The CouDc:il .ball ecmmc of 

11 .i memben appomtad II follows: 

13 (.1) Two· ~ to be appom*'~ tba 

14 . 

15' nkatioa 'with w ~ I~adw .e)l the .liouse ot 

16 ~P"HlLtam.. 

,17 (B) Two mdmdwalaeo,be appomACi by the mA-
~ . 

II . jorm.- leader ot die s..a.ta. iA COU1IlfatlOIl \rim. the . 

19 miAority leacler c;f tba SeauI. 

20 (0) Two iDdmduals.appoiDtld by the President.; 
., , 

~1 (D) Oa. iDdmcl. appoiDced by the AmtrAk 

2l . board of dirIc:tors. , 
.' , 

~ (2) .-\.ppoiD1m.u WIder parqNpA (1) aQaIl be .. mad. 

24 from amoq iDdiricluak wbo-. 
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I '(A) haTe teclmical quali1leation. pri>fessiOlW 

2 statzdmr, and demcmstrated ~rdse in the fields of 

3 ttansportatiOl1 and. corporate management: aDd 

"' (B) an l10t emplo,-ees of ,.1mU"ak. em.plorees of 

5 the t'" ai~ States, 'or representatives of rail' hLbor or' 

6 rail manapmtDt. 

7 (3) Wimm ~ da,sa4er W date ot the .~ 

S of this .~ a majoritT of tlze members of ~ CoW1cll shall 

'9 elect a. chaJnnaA.~ &IDOq s~ memben.: 

10 (d) TM\&:L Exn.':SBS.--Each member of the COVA-

11 ci1 abaJl aern widwa.t paT, bat shall no"", aavel es-

11 peases. im:1udmr per diam izl lieu ot ~=e. ill ac--

13 .col'Ciaza with secRioaI 5102 ud 5;03 of =- 5. ~lIiteci 

14' States Code. 

15 (e) !DMTmSTRAm"'Z SDPPnRT.-trha S~ of 

16 . T:usportatioa shall ~cle to the CoUDCil such adminis. 

. 11 tratire suppOft -a.a the c o~ requires to: can,- ouc tWa 

II seecio~ 

19, (f) .Ac:CBSITO L'''FOlUUftoy.-Amtrak, shall n2&ke . 

32 a~e.·to tbe CoUeil alliDtormadoZl the C'0UDCil r~ 

21 qWns to WTY O1l'tbiI seCOIL Tb. cOa.il sball estahliab 

12. appeopria&e proCeclv. to eann ..... the pv.blie cIiIc1o-

23 51ft, ~f my iDformaciOD obtairaed' uAdv.· tllia, subsec:tioa. 

24 '\t"bic:h is & trada secnC or COIlUUreia1 or financial iAtorma.-

25 ti~1l that ,is' pri,;Iepd or eoatidermal. , 
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1 (g) BEPoBts.-(l) Withm'120 days ~ the data 

,2 of the eIlaCtment of t.bja' Act.tht C oUDcil shall transmit . 

3to the Amtrak board ot directolS, and. the C~ss an la-

4 terim report on itS fiDdjngs and. recommtAdatious. 
, . 

S (2) \\ithin 2 iO days after the date of the eD&C:tment . 

·6 of tm. -~ the CoUDCil shall transmit. to tba ~ 

1 buW ut Wr.:wns u.ad t1w Coqress. & &aal report on iu 

8 ~ndjnp and recommeudatigas. , .. ' 

9 

10 

11 

12 

(Il) ST.1TtS.-Tba CoWICiI shall ~ belllbjeet to the 

Federal. UTiSoz,- Committae .... .we (5 C.S.C . .!pp.) or ~. 

tiOA 662 of tide o. UDi:af1 Sac. Code (eommOa1~ "fend 

to u the FreedDm of mtonn.adOD .1et) •. 

13 

14 

S&C. lOa. PIUNCPAL OI'FlCK AIID PUCE or B~ 
Sectioll :!-AU1(b) ot title .9. 'r-DiUQ S~ Cocie. is 

IS, 8mezuied-

. 16 . (1) by stI'ildq the 11m aemlDCI! aDd 

17 (2) by smJaq ··Diauic:t of C \Jlambi&·· iIACl izl-
. 

II ..aac m liea tbenot "9rme ill .-bi&:h itli prim:ipKJ '., 

19 ot&ealMl pJaae of b"meM is loar.ed." . 

. 20'· ac. ... ITA'n:I A6'VD APPLlCA.8U I.\n. 

"'21 Seatioaa 2~Ol ot title ,,9.. rDitad Statea Coc». is 

. 22 •• endacl-

2l (l) ill s.w.eUOJl (a)(l). by milI:izw '.ra.i1 car-

24 . rill' UDder sec!tioa 10102". aM ~ iA Ilea 

, \ 
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1 'thereof ',':-auroaci ca:1'ier under seetioz. 20102(2)"; 

2aAd 

3 ' (2) by amending subSi<:tioD. fel to read as ,fol-

4 lows: 
, 

5 "(c:)>>PUCATIO;S or St."3TlTLE n-.-iubtit1e I\ of 

6 tlDs tiUe shall uot, apply' to Amtrak. e!III!ept for Sec:QOI1 

7 1170i.". 

8 SEC. lOA. WASTE'DlSJlOSAI. 

9 Section 2*301Cml(l}W of titJa ,*9. t"aited Swa . " 

, , 

10 Code. is amended by suildza&', '·1996" and~ in lieu, 

11 theriot '~OOl·". 

11 

13 

14 

IS 

16 

17 

SEC. 8QL ASIIITA.'lCZ.loa t,-pQJIA.I)lNG rACU.lTlZS. 
. 

SeatioD 24310 of tit!a' "9. rUed Sta&:es Code. azul 

tha item rei";,, .. theftto izl the table of aeedoDi of cbap~r 
243 ofa=h title. an replalacL 

SEC. 80& ~~nSlD'-PBOGlL\H. 

sec:aOIl :!-I313 oi tide "*9 •. t-DiteCi SbaS Code. 'aDd. 

18 ·the itUll relatiDg d)ento iD. the table of ~ ~t chapttl', 

'19 2.&3 of web titJa. aN repaltcl 

lO 'uc. tot. DDlO!'lI1'K.\TlON or NEW TECIINOLOGY. 

21 SeotioII 2.131-1 ot titl, .. 9. rrmedstates Code. ud ", , ' 

2l me item. relattar thereto ill. me ~ 0' aec:dou of ebapt.r 

~ ~-13 of neb. title •. ~ npulecl 

- \ 
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1 SEC. 601. PKOGJI.AX XAS1'E1l P~~FOK BOSTON-NEW YOU 

2 MA.L~m~ 

.l Section 2-1:9030[ title .. 9. elUted Sta;as Code, aDd 

'" the item. relating thereto m the table of se.:ti0DS of chapter 

S 249 of such title. an "pealed. 

6· szc.. 6CII. B08TON.~-ZW. RAWN .' ELEC'TBInCATtON 

7 paon;cr. 

8 SectiOIi 24902(0 of title 49. t'nited. States Code. is' 

9 ammded-

10 

11 

1% 

13, 

14 

(l) by imertiDI .. (1 r' before uImpl'O\ elDel1C1 

UDder': ~ 

(2) .1".' adcljnr at tba. tad W· foDOW'iq new 
. pazoqraph: 

"(2) AmcralL. ~,dnip aGd 

IS . tri&auoa. ~ beo.wn B~D. ~.r'I'I+Dsetts. qd 

16 Xew Eaven. ('o~ to aceommodate the ial'Cal1arioD 

17 of & tbircim';'dine t2':U!k betntil Da.TiSril1. ud C mn 
18 F.u..· lUwcM ts11nd. to be uecl tozo dollb1e-auek. frtilbt . 

. I • ." 

19 ..me. to' 8IId tram the Pare of ~ •• '\'\"'haem- prae-· '. 

!O tiaabll. ~ sbal1 \111 portal ~ aDd re&Up es .. 

21 isaq'traab 011 ~ w'on!p'ada bridps 1:0 mm­
~ . imiza tba' width 'ot the riabt-Of ... req1Iirecl to add the 

!3 . t!Urd ~. Amtnlk maD take sum other stepS as ma.'­
:4 .be req1Uncl' to eooiVin.te ,lAd' ~ce derip' aDd ~Il· 

:.s stra.ea.OD. Work. ., . 
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I" SAC. 810. AJlDICA-~S WUS ~IS.A.BU..mES ACT OF 1990. 

" Z" (~) APPLIC.-\:I'IO~ TO ~-~ shall ~ot be 

.3 subject to any ~w.re.wtI.LC UJlder sectiOA 2~2(e}12) of the 

~ .!mericans mth Disabilities ..kt of 1990 (~ C.S.C. 

S 12162(e){2» unUl Oc:tober 15. 2001. 

6 (b) CO~'FOJt\tING" .um.,1)~~.-8ec:tiOD. 24301 of 

1 title 49~ 'C~4 Statee, Cock. is am.dad- " 

8 " (1) by strikiq subsection (b); aDd 

9 (2) by red_pamr ~D. (e) as sub-

Ia slC!tion (b). 

II SEC. IU. DD'INI'nONS. 

1%' SeatiOIl :1-'102 of title ~9, rDWld. Staces Code, is 

13 amended by st:riIdzIc pazqrapba (2), (3), azad. (11), a.ZMl 

" 14 recle-qgnndnc~" Coi)""tbrv1&P (10) u pazqrapba 

15 (2) tlu-ouib '(8), r.,.tiwly~ 

16" TITLE VII-AUTHORIZATION OF 
11 "" APPROPRIATIONS 
II "SZc. 10L AUTDORlZAl'lOll 01' .vn0PBl41'10HS. 

19 . (a)C~ l.cQt'IS1Tl05.-~ 2-110",Ca)(1) of 

20 tide ~9. U'iIited Stales Code. is amcded" to read as toJ-. . . ' 

21 lows: :·Cl)W'Tben ~ ~ to be appropriated to 

22 tha &!ere~ 01. TraDspottaUc-

13 u~i) • tor fisa.l ~w 1995: 

14 "(til • tor 6scal )"W!ar 1996: 

"(W) ._" ___ tor t!smJ. y~ar 1991: 

"Cir> • for 6sea1 ~"e&r 199~: aa.d 

-------------------
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"(t") $, ____ for fiscal rear 1999, 

2 for the benefit of Amtrak to make capital e:Epel'ldftures 

3unda- chapters 243 aDd 247 of this title. 

4 U(B1 Than .... aud1orized. to h. appropriated to the 

S Secreta:j of Trmsportation-

6 ~'~(i) 540.000.000 for &cal year 1995: md 

7' .e(n) S for tbe period. eDGompassiq' 

8 , fiscal yeas 1996 throulb 1999. 

9 for the 0eDmt of Amaak to be ,~. tor eqiDeeriDg. de-

10 sip. ,OACi ~oastnlC!tioD actidties to eDable the J' ames ..\. . 

11 Farley PU.L oaw" iu. NeW Ygrc. Y ... York, to be useci 

1%, as & tnm station and COIIIDW"eial eeater a.ad. for 1leCessar.T . ' 

13 ~tI ~ redeftlopmec, ot the -=e Pesm-' 

14 ~-n-mUa.' StaDoD aU a.ssociated semee bWl~ in ~ew 

IS 10m. ~ew York:'~ 

16 (b) ~OB'l'RE.lST, COBBIDOB DftZLOPXB:-~.-'S~ 

'- 17 tiOA:!.J.l().1(a)(2) of tiTJa- "'9;. rDiuci Sti.tes Ct)cle. is 

II ameuded to read u follows: 
" ' 

19', 41(2) There are autborizecl to be ,appropriated to the 

20 SeentcT of TraaaportacioA-
21 "(A.) • tor 8sca1 year 1995: 

.. a(B) ',_" ___ far 8a:aI ~ 1996: 

"CC) • ____ tor Bacal year 199;: 

"(D) • ' ,for fisa1 , ... ar 1995: aacl 
, ' . 

"(I) ;S tor fistal \"'ear· 1999 .. --------, ,. ' 
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1 'for the bcallt or ~tnk to. make capital expenditures 

2 under chapter 2~9 of this title.:~. 

3 (~) OPDATI:iG E:a-E:S-SE:S.-~ec:QOD. ~"lO~(b) o.f 

4 title ~9. T."'nited States Code. is amended to read as' £01·· 

, 10\1'5; 

6 "(b) OPElLl~G E%nsSES.~There an authorized 

7 to be '&ppnJpri&ted to the ~ of T~ 

8 "(1) $ for fiScll ytU' 1995;' 

9 

10 

11 

"(2) 8_' ___ for flseaJ year 1996.; 

~'(3) S_' ___ for escal yeu 1991:: 

"("> • for a.al ,... 1998: aDd 

12 "(5) t fbi-~ 1taI' 1999, 

13 for tbe beudt of Amtrak tor opcatiq espeaIeL". 

14 (d) l~1)A.TO.T PAr.\GDr-rs.~~OIl !-U04(c) a£ 

1 S title 49. Caiteci Stazes·Cocle. is ammda4--

16 ' (1) by scrWag Par&@ftPA (2); ami' 

'17 

18. 

19 

20 

21 

'23 

24 
.. 25 

foDcnq throup ,'to me' Seciet:azT' uad ~ i:A 
. . .... . 

• 11. thereof ''There ani ~a.tbarizIcI to be . appro-

priaucl'to me s.a.a,- of Truaporutioa-. 
U(AJ S ____ tor ftsa! ~..,. 1995: 

u(B} S' to&- &oaI ~ 199. 

Hce) I ' . tor tiIal ~ 1991: 

'~(D) • tar iDeal ~""1998: aaAcI 

. ~'(E) S tor "sC·1 Y •• 1"'. 
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·1· "'(2) ..!mOWlts a.ppropriated .pU1"SU&l1t to parqraph 
-.-

l (l) shall be uaed". 

3 (e)C~NFo~G .ua:!-:DJm~7S.-{I) Section 

4 24104(&)(3) of title .. 9, rnitad StateS Code. is repealed. 

. S· (2) Section 2~909 of title -i9. 'C'Dited Sta* Code, 

6 and the item reJa~ ~ ill the table of seaUcms of 

7 cbapter 249 ot such title, are repeahtd. . 

·8 (0 GtT.A&\.-mat OP OBLlca.nONS.~There are au-'. . . 

9 . thorized ·to he appropriated. to the Searetaiy of TnDSpor-

10 taaon-

11 (1) • far 6aca1 yaa- 1 i95; 
-

12 (2) • tor &cal JW 1996:' 

13 (3) • tar 8soa1 y..-19tT; 

14 (4) • tor flsea1 ' ..... 1998: aDd .. 
15 (5) • tar fisea1 yea- 1999. 

16 for ~iDr obtipaou ot .\m.tI'I.k tmclerseetiOZl 51i 

.17; o~ the .Railroad Bevit.aliwiQll ami Rep1a:orr Reform .k.~ 

. '11 ot -1916 (45 U.S.C. 831) •. 

\ 

\ 

-
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sUMMARY OF AMTRAK REA.t.rmORIZATION DISCUSSION DRAFT 
. . -- April S, 1995 

Ssqigp 1. Sburt Tille . 

.. SeJt-explanatory-

mr£m PBQ<iUBfM5NI RF.FQRMS 

. Section 101. Cqmracdng Opt 

Ameuds 49 USc. 2.4312 to remove CUrral baA 011 c:cmtracrinl Out of nOD-faad· 
. semce work if the CQI1~ has an adYcrsc cifecC aD ancat mme employees ;D a barpinm, 
unit. [Note: alten:2arivw laupap receAtly aubmifted by rail labor Dot refleCted here;. srill 
uDder C~qOD.] 

;&aign·ll1Z. 8eJn:Cgst CqmWtitjqn 

SUbpatap'Bph (1) amezads 49 U.s.c. 2430S(b).ro prohibir biddml bJ Amuak far uy 
scMce comrac:t (Col .. c:ommmei ~ opeadollS, dfspau:binle S13ppori) otha' thau providfaa 

. interc:ity raa servi~ wheQ the bid is lass thaD Am~1 ac:tuaJ. castl.' ' 

. . Subparalrapb (2) prQYida for judidal remcdfa ~ agricWld pdnte-teclOr bidden 
affected oy below-cost AlDualc biddiIJI. . . .... ' .. 

SgW" 1m. FpsuP ur tIlCyt"""sm As! 

VDB Ii OpRADQN6L.BBfPBMI 

. . 
. Subllcriml Ca> n:peaII cumm statutOrJ m.Qdate·to operata • ape_ ic.d .,...,..,." 
C)f I'O\Ua, in 49 U.s.c. 24"1DL·· . . '. . . . .' 

Subsectfoa (b) riIpHII die· reqWNIIIeDI far a clealiIed, .taIII1Gri1y maadal8d 
opentiOPl plIIIlx Amcrak, 49 U.s.c. %4102. . . . " 

. SUblea1Q11 (c) makes, CODrotmfna cballp in 49 .. U.s.c. Z470C5 :eJa~ to aa_ 
pravisioaa of tho bilL . 

\ 
\ 
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S.e~.QD (d) repeals the CuncDt'stalUtol)' requirement' in 49 u.s.c. 247m that 
Amtrak prepare variOla financial r~ews and I~ns. 

, Sublec:tiOD (e) repeals the mandate in 49 U.S.c. 24708 to operate' c:erram commuu:t 
services (lalown as ''Sec:lion 403(d) trains" in ~nce as of 1981. ' 

Subsection (0 cJimina. a croSH'cfcrcnce to ccnfOrm U) the chanptl ilboYc. 

ROpeall Ibe C1UTCDI ~ IDOJ2Opoly of Amtrak over aUla-pIus-passenger JCrYice. 
, and the reJauuS reqWremell~ for ICC pcmIission fur a &lOa-Amtrak CDUty to enter tho market 
(49 U.s.c. 24396). " 

Sg:don 2tg. Rowe and Ssajsp Criteria 
, ' 

R.:pa&ls ,bID current statutory criurria for cvaluadlll roucci uds.... aDd the 
, , requirement for ,Congrcuioaal approval in chaDp to thceriaia (49 USc. 24703). 

. , 

Sestign lOS· na'lDP'Ptfgn 8n ... ", ""n AmlPbla ami 0SIIer PenpQl, 

s~ Ca) ,.peaIIlbc current matddq-fonDuJa arraapmeat (49 U.s.c. 24104) 
for stale~isuId traiDs (''Sc=- 403(b) scNc:ej = be fuDdcd from sta. and AlDUak 
sources.' laatead, ~ wiD be encourapcl, to faIIaw the poUc)', already in 'effect io 
practice, Qf Dcaodaq individualized amnpmems.. wtUl llata. . ".' , 

, SUbseciEion (b) frees Amrrat frOm ally sr.rNsaiaed traiD .mc. aan:emecll'jll cff'ea 
at the time of eaaamui. ' . , 

Section ZD6. AIpgU G?'pmpWi, . 

, Rep!811 currat Jaw (49 U.s.c. %4501 thmup 24S06) ~ a Dc¥wr..cstablisbecl 
Amtrak sublld'aJ, "Amtrak Commuter." " 

SublecdDtl (b) malra canaJD collf'ormiDl amaadmeDIs ED ~ 1M aaupdoal u.cI 
uackage rigbII already ill plaCe. ., .' . :', 

\ 2 
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Se;rign 2m. Cprmnutc;t OPt Sb.arin& on the NgttbaU Corridor· 

Subsection (a) replaces the Intctltatc Commerce Commission wid! ~ Secn:wy of, 
Transportation all the aarbiu;r of compc.mation displl~C::S beCWMJl Amtrak, the owner of 1t. 
Northeast Corridor, and commuter and freight users of Corridor facilities. (49 U.s.c. 249(4). 

'I 
. ~ , . 

Subsection (b) adds paniaJ or complete privatization to the StatUtOI)' IQlemcut gf 
Amtrak's long-term statuUBy goals (49 U.s.c. 24101). ' 

1IM 5 m; EMPLOY2B PBomcnON RflQRMS 
, ' 

Subsecdon (a) repeala the CurR1\1 maDdasory 1aIIar pmr ..... itm requiremenu chaI 
impose on Amtrak the obUpdoD to pay ,wap<OfttiDualiOll bencfiIs of ODe year of pay far 
each year of service. up 10 a maximum of 6 yean. Tho CbmIIl arrupmena a1sa ~ 
that an employee wtmse work locauOD is moved far1her ~ 30 mfiu twm hG pracar 
residence may elect to treat the traDSfer as, a tcrmiDation for p\Jl'POSIS of severance aDd 
wase-coDhDuacion henefits. , 

Subiecdoll (b) substiNla a new labor prot.ecdoa proYfsioJl mat allows for empqcc 
tnmsfers without reprd to * "3o.mile ruIe,- IIlCI sea • ~LiDUiIIioIl ad IC¥CnDCO ' 

, benefit c:eiliD1 of 6 months pay. Amau labor and ~ are pea 6 momhl to 
nesatiate new apeemonu tef1ecliaJ dlese clwlpI in cbe law. ' 

" SUbsecUDlII (c) auG (d) ~ &bat die tieipwdroad .... PRJ_OD (49 U.s.c, 
1~7) and lraDli, blbw' PIOLCQiOQ (.9 U.S.C.'333(b» IDIDdaICt-which ~ cqlici'., 1iDkecI' 
to Amtrak's level of labor protection under cum:Dt ....... 11 be reduced from the c:urrcar 
6-year level to ',be 4-year 1c:ve1 Prevailia& belaro Amuak \VII used to boGIe the adler 
'mandated bcnefia by cross-reference. " , 

5ubaocdoa (0) rcpcaiII tho "tlawbuk" labor prol8CdaD arrupmaata ~ tile 
Northcut Rail SeMc:o Act auuIer whicb ComI11 employees ma, switdl empqen (Amuat ' I, 

, or Conrail) as frequently as 0ACe evecy 6 1DOIldas. , . ' 

, , SubsCaiaD (f) maka tccbnical cbailpl cO tbctaa freiIIft labor tnotecdon ,st..,.. 

(Noce: The cat of thiI labar pnxectioll praviafoa is vac_np4 hill die oripaa1 did. 
W"1thin me lui Z.,., .. baft receMd sugated alrenIatM IaqUap £ram ran labor. nil 

, proposal is lUll ~,cvaluatecL)' , 



.1 

'~ 

TO 

JIU~ IV: USE OF fArn I ties lIy ~GHT MMQADS ' 

Sesrion 401, CowlS"¥tigg, 

. Subsection (a) amends 49 U.s.c. 24308 to provide for an arbitration ptoeeSl to 
'repl~e the CUtTent ~le of the ICC as the adj~lor of compcDSaaon disputes over Amtrak 
payments to freight railroadS for the 'use of the freight carriers' fadlides. ' 

Subscctfoa (b) replaceS the ICC with tm: Scctciary of Tr.msportatioA to dctorIIIine 
the need, for emergency priority far Amt:rat uaiDI·OD freipt f8i)r0ads' ttacks. 

, ',Subsectiol& (c:) ~ CODfotmiq cha0PS to the ICC suatute. 

This prcMIioD establishes a IH!W,UabiUty llmitadall far acdd~tI ~ any fotm 
of passenser rail transponaticm-Amtrak, COIlUDUtl:l', or bi&b-spced raiL n. DeW pnMIiOa, 
limiu unal liability pc::l' acdden' 10 S300 milJioD. prohfbiu puaitM or .... plaly d .......... 

and CA.- the DGDOCOlJomic ("paiD aDd 1Ufferiaa1 damap. of aD iIldMdual claimant a' 
$300,000 per pencil. ' . 

Tho new provisioD alia COII8mas tU biDdiIII dec:l of comraCazal, In* .. nRlJf 

arranpmeDti IIDCIcr which GJIe rail c:arrfet IDa)' qree U) '.DocIte finawl re."ansibility far 
accidelliliability (withtD die caps abcMa) witbouc haYinB me apeemar dfS81loM:d by. =un 
or l~mDleDt agency. 

, 

The 'new provision cJarifieI lbaI the capI abOve do Got. apply 10 empJoJee ~ 
SCMfDed by tho pteMlR Federal Emplo,e" Liabilit)' ~ for compensa1ion ,far warbr 
irVuries. ' 

1m'Ii'Y; Ji'JHAHdAL BR9A11 ' ' 

. ~. 

, Subsccdoa (a) ·m ...... cmr= stock paviIiaD of rU AIIInk ... (4' U.s.c. 
243(4) 'to require recIempdoA. of aU Amtrak common slOCk' . (nc. only such ItaCt 
OUlilagdiil .... lSIahu DU __ • wI~ owaaI by dis c.w CtcfIbllai1toacll who ac:ccptcd 
SlIch stock iD 1971 as payIDCIII roreqUipaleal, CODuibutecilO AlDuaJ(s start-up. The adler' ' 
option, wldcll.1DCIft I'IiIroadI CCd. ... taX crediL) '. : 

, Sub. :riaa (b) cn:atca 1M iliam&ivedlal-. raiJIoad DDt twoinS ill hi cam'MII amck = rwdompdoD wauIclllat P' the ticaatIt· of the Uabilicy limilAllaat outlVwl abcJve ill Tide 
IV. ' 

4 
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. S~cttOD (e) directs the ~wy of TransponauoD to SlUteDder all preferred iCOd£ 
now held in Amtrak. Q)OT Is the only preferred shareholder.) . 

Subsecli~ (d) repeals the provisiOD (49 l1.5.C l4907) iMDl DOT a 999-year lien 
. and mortgage on the Nortbcast Corridor users of Amtrak, anel relinquishes aU federal 

claims against the Corridcr. . 

Subacctiou (e) spcc:ifics ~al AmU'lk. ai a corpoiaaoa, Dot .ubject to the require­
ments of the AD1i·Deficienc:y M aud may therefore elner intO loq-term fizzanciaJ 
anaugemena. ' 

Amends 49 U.s.c;:. 24104 to, prcMde far immediate ~t of AmD:ak 
approprialed . flmds to Amnk at the bcJlimUnl of the fiscal year. nat· in q~ 
iDsWlmefta. '.' 

. Sn!'9n 503. Bgmt gf Dfrec:!qrI 

Repeals tho cum= proviliaD ,.9 U.s.c. Z430Z) specifyiq ~iJioD of tile baUd 
aad the qualjfjcadaGs, terms, lAel 'PresicIadaJ appoirlaDeD& of Aamak'i direaon. l'bI.tfea 
is to aBo- praeat d~n to ~daue to ~ until Ama1lk atraJIps for fucure baud 
selection in accordance wid! tile, District of Columbia CorpomioDI A4 

&cticm SOt· ' '''' and Ayd", 

Amellds 40 U.5.c. 243U to dim_Ie \'8doill Amtrak repons ro CoD .... while. 
(etaillilll accas 10 Amtrak rccords and iDfmmation tluauJb the Oeftcra1.Accoua~11I otIice;. . 

5rlPD 6Q1. X,,,,., Bag Adript 0xgjI. 
. . . 

. PM'bIiIbM a Temporary RaIl AcIvIIoI7 Couacil.(TRAC). to be appofmcd 1ridIia 30 cia,. of ODACallalC. 'nlG mAC ia 10 eGad"ct aD capclC rovicw of Aa:DInlkP 
•. operrniaDaI allCl 

'ffDancjaJ.pramc. aDd maD JHdilmadalioal to Coup .. OD h:D:prcMmeacs. . Tbe TKAC 
·is ta canmt of 7 members, Z'appoillted by dIa Spcakcr,·2 appalDtCd by the Majari&y L ..... 

of. the Senate, 1 appamwd, by tU Presidea" aDd ·1 appaUlMC' by ~. AallrllE bOard of 
, ' 



"......" 

04APR 14 '95 10:Z18M ~OT/DEPUTY SECRETARY PRESIDENT'S OFC. 

Section 609. -. Boston-New YorkElectrificaP9tl Prgjest 

Amends 49 U.s.e. 24902 £0 requil:'e that'Amtrak p~de OD a no-prejudice buis 
for later inswlation of a third track to a=mmadate freight traffi~ on the segment of the 
New Haven-Boston corridor that is used by freight trains. 

SeojOn 610. Americans with Diybilitie. Nt. 

Postpones the cu:rent deadlm• far rc:D:'Ofit of Amtrak equipment (but not new<ar 
procuremeDt) UDder the ADA from 1996 to 2001. 

Srmnn Cilt.Delbdtiqna, 

" Rl:pc:a.Is obsa1c1C dc:finftJousm CODfarm m clwlsa in carliCl' scctians. ' 

, , mr H V1I: AtmJORlZATION OF APPROPBWlONS 

" 

Seeicm 70J. AytbadzaSfgn g'APmPpriatjemJ 

pravidca for as yet UDipecifIe4 (uaelia, levels far FY 1995, thrcup FY 1999 for 
capital, Northeast Corridor lmpnwement Project,' operaam, c:xpenset:. aDd mand'tmy' 
payments of raili'oad retin:mcnt aDd railroad. unemploymcm taies. 

. .1' .-

Subsection (t) aulhorizc:lloaa IVII'alltee5 to Amuak forfadlides impnwemenu UDder 
the existiq plDcram e~tablisbed, by SecaoD .511 of the Railraacl R~tiljzatiaD aDd 
RClgulatolY Reform ("4R'1 At:f, of 1976. ' " , 
,0, 

\ 
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