NLWIJC- Kagan
Counsel - Box 005 - Folder 002

Amtrak [4]



- AMTRAK BRIEFING
MAY 17, 1995

STATUS

o Administration bill introduced April 6 | o

o House Rail Subcommittee has drafted bill (details below); draft now being revised in 'A
consultation with labor; new draft unlikely tb be ready until close to mark-up -

o Mark-up date unclear may take place as early as May 25

o Senate Minority (Exon) has introduced bill

o Roth, Moynihan, other eastern Senators back perrmttmg states to use hlghway funds
for Amtrak ' :
BUDGET

. o  Administration bill main_tainé AMTRAK capifal ana op assistance, NEC for 2 Y;'S -

o Presideht's budget phasés down operatin'g' assistan(:e after FY '97

o  Kasich budget\resolutlon at sumlar levels for FY '96-'97, but antxcxpates phase out of -

| gapmal as Well as operatmg asmstance, also ehmmates Farley bmldmg

o Senate proposal s dracoman reductlons could mean much blgger short-term cuts

L : oot |
1. Labor Protection (LP)

Administration proposal would make LP negotiable, without time limit .
' House subcommittee draft would cut LP from 6 yrs to 6 mos

Rail labor proposes transferring LP from statute to contract;

Rail labor working with majority in House, subcommittee staff

Freight RR's have dropped effort to piggy-back on AMTRAK LP changes.

© 00 00

2. . Contracting Out (CO)

o Administration & House subcommittee drafts would make CO negotiable
o Rail labor proposes transferring CO from statute to contract
o Rail labor Workmg with House majorxty, subcommittee staff
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3. Privatization/Corporate Structure

o - Administration proposal would preserve status quo
o  House subcommittee draft calls for Federal gov't to surrender all stock in-
- Amtrak and to relinquish lien on Northeast Corridor immediately; new
corporation to be formed with ownership and capitalization unclear

4, Board Structure : '
- - Z no c Mu’ 7
) Administration proposal would preserve status quo
o Questions about impact of Lebron decision unresolved
) House subcommittee draft would repeal process for appointing Amtrak
directors, but leave existing Board in place to@econstitute itsel%>in manner

consistent with D.C. corporations law
o As drafted House scheme appears unworkable and pohtlcally unvmble

1. Impact on Commuter Railroads
2, RouteStructure S - e

3. ,Ehglblhty for nghway Funds .
4. Llabxhty le'_ltatlon- L o
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AMENDMENT IN THE NATURE OF A SUBSTITUTE

To H.R. 1788
OFFERED BY MR. SHUSTER

Strike all after the enacting clause and insert in lieu

thereof the following:

O 00 N N W AW

10

.11

- -

14

16

July 21, 1995

¥
SECTIOQN 1. SHORT TITLE.

This. Act may be cited as 'the “Amtrak Reform and
Privatization Act of 1995”. |
TITLE I-PROCUREMENT

"REFORMS
SEC. 101. CONTRACTING OUT.
() AMENDMENT.—Section 24312(b) .of title 49,
United States Code, is amended to read as followss—
“(b) CONTRACTING OUT.—(1) When Amtrak con-
tracts out work normally performed by an employee ina
barga.lmng unit covered by a contract between a labor or-
ganization a.nd Amtrak, Amtrak is encouraged to use
other rail ca.mers for performing such work.

“(_2)(A) Amtrak may not enter into a contract for the

operation of trains with any entity other than a State or

State authority.
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“(B) If Amtrak enters into a contract as described
o subparagraph (A)— \

(1) such contract shall not relieve Amtrak of
any obligation in eonnection with the use of facilities
of another entity for the operation rc_overed by spch
co_ntfact; and

‘(i) such opefation shall be subject to any op-
eraf:ing or safety restrictions la.nd conditioﬁs required
by the agreement providing for the use of such fa-
cilities.”. ' ' : |
(b) EFFECTIVE DATE.—Subsection (a) shall take ef-
fect 254 days after the date of the enactment of this Act.
SEC. 102. CONTRACTING PRACTICES.

(2) BELOW-COST COMPETITION.—Section 24305(b)
of title 49, United States Code, is amended to read as
follows: )

- “(b) BELOW-C0ST COMPETITION.—(1) Amtrak-shall
not. subﬁu't any bid for the performance of services under
a contract for an amount less than the cost to. Amtrak
of performing such services, with respect to any activity
other than the provision of intercity rail passenger trans-
portation, commuter rail passenger transportation, or mail
-or éxpress &énsportation. For purposes of this subsection, |
the cost to Amtrak of performing services shall be deter-
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mined using generally accepted accounting principles for
contracting.

“(2) Any aggrieved individual may commence a civil
action for violation of paragraph (1). The United States
district courts shall have jurisdiction, without regard to
the amount in controversy or the citizenship of the parties,
to enforce pai‘agraph- (1). The court, in i_ssuizig any final

order in any action brought pursuant to this paragraph,

~may award bid preparation costs, anticipated profits, and

litigation costs, including reasonable attorney and expert
witness fees, to any prevailing or substantially prevailing
party. The court may, if a tempofary restra.mmg order

or preliminary injunction is sought, require the filing of

a bond or equivalent security in accordance with the Fed-
eral Rules of Civil Procedure.”.

(b) THROUGH SERVICE IN CoNJUNCTION WITH
INTERCITY BUS OPERATIONS.—(1) Section 24305(a) of
title 49, United States Code, is amended by adding at the

- end the following new paragraph:

“(3)(A) Except as provided in subsection (d)(2), Am-
trak inay enter into a contract with a motor carrier of
passengers for the intercity transportation of passengers
by motor carrier over regular routes only—

“(1) if the motor carrier is not a.. public recipient

‘of governmental assistance, as such term is defined
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in seetion 10922(d)(1)(F)(i) of this title, other than
| a recipient of funds urider section 13 o'f _thé -Federal
Transit Act: |
“(u) for passengers who have had prior move-
ment by rail or will have subsequent movement by
raJl, and
© “(iii) if the buses, when used in the provision
of such transportation, are used exclusively for the
transportation of passengers described in clause (ii).
“(B) Subparagraph (A) shall not apply to transpor-
tation funded predominantly by a State or local gdverd—
meﬁt, or to ticket selling a.greements-.”.'

(2) Section 24305(d) of title 49, United States Code,
is amended by a,ddmg at the end the following new para- "
graph:

“(3) Congress encourages Amtrak and motor com- -
mon carriers of passengers to use the authonty conferred
in section 11342(a) of this title for the purpose of provid-
mg improved service to the public and economy of oper-
ation.”. |
SEC. 103. FREEDOM OF INFORMATION ACT

| Section 24301(e) of tltle 49, United States Code, is:
amended by striking ‘‘Section ao’ of title 5, this pa.rf "

and inserting in lieu thereof ““This pa.rt



r: TB RR AMT95.015

: July 21, 1995

I

()

Y-~ R N T T

o
—

H.L.C.

J

TITLE II-OPERATIONAL
REFORMS
SEC. 201. BASIC SYSTEM.
(a) OPERATION OF Basic SYSTEM.—Section 24701
of "title 49,' United States Code, and the item relating
thereto in the table of ,.sections of chapter 247 of such title,

are repealed.
~ (b) DMPROVING RAIlL PASSENGER TRANSPOR-

TATION.—Section 24702 of title 49, Unitéd States Code,
and the item relatmg thereto in the table of sectlons of -

chapter 247 of such title, are repea.led.
(¢) DISCONTINUANCE.—Section 24706 of title 49,
United States Code, is amended— - -
(1) in subsection (a)(1)—
" (A) by striking “90 days” and inserting in
~ lieu thereof “180 days”; T . .
(B) by smkmg ‘“a discontinuance under
section 24704 or 24707(a) or (b) of this title”
and inserting in liew thereof ‘“discontinuing
service over a route’’; and
(C) byv,i'n‘serting “or assume’’ after “‘agree
to ,s_h.a.re”;
y (2) in subsection (a)(2), by striking ‘“section
24704 or 24707(a) or (b) of this title” and inserting
fn lieu thereof ‘‘paragraph (1)'’; and | h
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(3) by striking subsection (b).
(d) COST- AND PERFORMANCE REVIEW.—Section

24707 of title 49, United States Code, and the item relat-

Ing thereto in the tdble of sections of chapter 247 of such

title, are repealed.
(e) SPECIAL COMMUTER TRANSPORTATION.—Section

24708 of title 49, United States Code, and the item relat- -
ing thereto in the table of sections-of chapter 247 of such
ti‘Ele, are repealed. ' |
()  CONFORMING ' AMENDMENT.—Section
24312(a)(1) of title 49, United States Code, is amended
by striking “, 24701(a),”.
SEC. 202. MAIL, EXPRESS, AND AUTO.FERRY TRANSPOR- ‘
 TATION.
(a) REPEAL.—Section 24306 of title 49, United

States Code, and the item relating thereto in the table of

sections of chapter 243 of such title, are repealed. = -
(b) CONFORMING AMENDMENT.—Section 24301 of

title 49, United States Code, is amended by adding at the

end the following new subsection:

“(6) NONAPPLICATION OF CERTAIN OTHER LAWS.—
State and local laws and regulations that impair the provi-
sion of mail, express, and auto-ferry transbqrﬁafion do not
apply to Amtrak or a rail carrier providing mail, express,

or auto-ferry transportation.”.
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SEC. 203. ROUTE AND SERVICE CRITERIA.
~ Section 24703 of title 49, United States Code. and
the item relating thereto in the table of sections of ehapfer
247 of such title, are repealed.
SEC. 204. ADDITIONAL QUALIFYING ROUTES.

Section 24705 of title 49, United States Code, and
the item relating thereto in the table of sections of chapter -
247 of such title, are repealed.

SEC. 205. TRANSPORTATION REQUESTED BY STATES, AU-
THORITIES, AND OTHER PERSONS. |

(a) REPEAL.—Section 24704 of title 49, Um'tgd'
States Code, and the item relét.ing'thereto in the table of
secﬁons of chapter 247 of such title, are repealed.

(b) EXISTING AGREEMENTS.—Amtrak shall not,
after the date of the enactment of this Act, be required

to provide transportation services pursuant\ to an agree- .

“ment entered into before such date of enactment grider

the section repealed by subsection (a) of this section. |
- (¢) STATE, REGIONAL, AND LocaL COOPERATION.—
Section 24101(c)(2) of title 49, United States Code, is

-amended by inserting ‘*, separately or in combination,’”

after “‘and the private sector’’.

(d)  CONFORMING =~ AMENDMENT.—Section

24312(a)(1) of title 49, United States Code, is‘amended
by striking ‘“‘or 24704(b)(2)".
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SEC. 206. AMTRAK COMMUTER.

(a) REPEAL OF CHAPTER 245 —Chapter 245 of title
49, United States Code. and the item relating thereto in
the table of chapteré of subtitle V" of such title, are re-
pealed.

(b) - CONFORMING AMENDMENTS.—(1) Section
24301(f) of title 49, United States Code, is amended to
read as follows: '

> “(f) Tax EXEMPTION FOR CERTAIN COMMUTER AU-

THORITIES.—A commuter authority that was eligible to

WW ‘5

7488

make a contract with Amtrak Commuter to provide com- -

muter rail passenger m'a.nsporta;tion_- but which decided to

provide its own rail paséenger transportation beginning

January 1, 1983, is exempt, effective October 1, 1981,
from paying atax or fee to the same éxtent Amtrak is
exempt.” . ‘ o
(2) Subsection ‘(a) of this section shall' not affeet any
trackage rights held by Amtrak or the Consolidated Rail

Corporation.

SEC. 207. COMMUTER COST SHARING ON THE NORTHEAST

CORRIDOR.
(a) DETERNH\IATION OF COMPENSATION. -—Sectlon

24904 of title 49, United States Code, is amended—
(1) by striking subsections (b) -and (¢); and

" (2) by inserting after subsection (a) the follow-

ing new subsection:
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“(b) BINDING ARBITRATION.—(1) If the parties to
an agreement described in subsection (a)(6) cannot agree
to the terms of such agreement. such parties shaﬂ submit

the issues in dispute to binding arbitration.
““(2) The parties to a dispute described in paragraph
(1)' may agree to use the Interstate Commerce. Cominis-

sion to arbitrate such dispute, and if requested the Inter-

state Commerce Commission shall perform such funec-

tion.”.
(b) PRIVATIZATION.—Section 24101(d) of title 49,

~ United States Code, is amended to read as follows:

“(d) MINIMIZING GOVERNMENT SUBSIDIES.—To
carry out this part, Amtrak is encoura.ged to make agree-
ments with the private 'sector ‘and undertake initiatives
that are consi'stent_ with good busiﬁess jﬁdgment; that
produce income to minimize Government subsidies, and
that promote the potential privatization of Amtra.k’s oper-
ations.”. _ |
SEC. 208. ACCESS TO RECORDS AND ACCOUNTS.

Section 24315 of title 49, United States Code, is
amended—

(1) in subsection (¢), by inserting “financial or”
~after “Comptrollér General may condﬁct”; and

(2) by adding at the end the following new sub-

section:
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“(h) ACCESS TO RECORDS AND ACCOUNTS.—A State
shall have access to Amtrak’s records, accounts, and other

necessary docwments used to determine the amount of any

. payment to Amtrak required of the State.” .

TITLE III—-COLLECTIVE
BARGAINING REFORMS
SEC. 301. RAILWAY LABOR ACT PROCEDURES.
(a) NOTICES.—Notwithstanding any anangemedt In

~ effect before the date of the enactment of this Act, notices

under section 6 of the Railway Labor Act (45 U.S.C. 156)
with respect to all issues rélaﬁiﬁg to~— "
(1) empldyee protective énangements and sev-
erance benefits, including all provisidns of Appendix .
C-2 to the National Railroad Passenger Corporation
Agreement, signed July 5, 1973; and
(2) contracts entered into by Amtrak for the
performance of work normally performed by an em-
ployee in a bargaining unit covgred by a contract be-

tween a labor organization and Amtrak,

applicable to employees of Amtrak shall be deemed served

and effective on the date which is 90 days after the date
of the enactment of this Act. Each aﬁected labor organiza-
tion representing Amtrak employees, and Amtrak,. shall

prompt.h supply specific information and proposa.ls with -

respect to each such notice.
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(b) NATIONAL MEDIATION BosRD EFFORTS.—Ex-
cept as provided in su’béection (c), the National Mediatioh
Board shall complete all efforts. with respect to each dis-
pute described in subsection (a), under section 5 of the
Railway Labor Act (45 U.S.C. 153) not later than 130
days after the date of the enactrneﬁt of this Act.

(e) RarLway LABOR ACT .ARBITR;aTION.f-The par-
ties to any diépﬁte described in subsection (a) may agree

to submit the dispute to arbitration under section 7 of the

Railway Labor Act (45 U.SC 157), and any award re-
sulting therefrom shall be ‘fetrdac_:tive tothe ‘date which

is 180 days after the date of the enactment of this Act.
(d) FURTHER ARBITRATION.—(1)" With respect to

any dispute deépribed m lsubsection_ (a) which—;-
(A) is unresolved as of the date' which is 180

days after the date of the enactment of this Act; and .

(B) is not submitted to arbitration as described

in subsection (e),

Amtrak and the labor organization parties to such dispute

shall, within 187 days after the date of the enactment of

this Act, each select an individual from the entire roster

of arbitrators maintained by’ the National Mediation

Board. Within 194 days after the date of the enactment
of this Act, the individuals selected under the preceding

sentence shall jointly select an individual from such roster

e
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to make reccxmnenclations" \ﬁth respect to such dispute
under this subsection.

(2) No individual shall be selected under paragraph
(1) who is pecﬁm'a.rily or otherwise interested in any orga-
nization of emplovees or any railroad. Nothing in this sub-
section shall preclude an individual from being selected for
more than 1 dispute deseribed in subsection (a).

(3) The compensation of mdrndua.ls selected under

pa.raaraph (1) shall be ﬁxed by the National Medlatnon'

Board. The second paragraph of section 10 of the Railway .

Labor Act shall apply to the expenses of such individuals

as if such individuals were members of a board created

o/

- under such sectlon 10.

(4) If the partles to a dlspute deseribed in subsection

.(a) faJl to reach agreement mthm 224 days after the date
of the enactment of this Act, the individual selected under

\ paragraph (1) with respect to such dispute sha.ll ma.Le rec-

ommendations to the parties proposing contract terms to

resolve the dispute.
(5) If the parties to a dispute described in subsection

(a) faﬂ to 'reach agreement, no change shall be made by

either of the parties in the conditions out of which the

dispute arose for 30~days after recommendations are made -

under paragraph (4).
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SEC. 302. SERVICE DISCONTINUANCE.

(a) REPEAL.—(1) Section 24706(c) of title 49, Unit-
ed States Code, 1s repealed
(2) Anv provision of a contra,ct entered into before

the date of the enactment of this Aet betiween Amtrak and

‘a labor org-anization representing Amtrak employvees, re-

latmg to—

(A) employee protectne arranoements and sev-
erance benefits, mcludmg all provisions of Appendix
C-2 to the \Iatlona.l Railroad Passe ger Corporation -

Agreement 51gned J u.lv 5, 1913 or
(B) contracts entered into by Amtrak for the

performance of work normally performed by an em-
ployee in a bargaining unit covered by a contract be-
tween a labor organization and Amtrak, . .
a.pplicabl‘e:to employees of Amtrak -
(3) Section 1172(c) of title 11, United States Code.
shall not apply to Amtrak and its erhployees.'
(4) This subsection shall take effect.254 dayS after
the date of the enactment of this Act.
" (b) INTERCITY PASSENGER SERVICE EMPLOYEES.—
Section 1165(a) of the Northeast Rail Sen'ice Act of 1981
(45 U.S.C. 1113(a)) is amended—

" (1) by inserting *“(1)’" before “After January 1,

1983”;
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(2) by striking “Amtrak, Amtrak Commuter,

-

and Conrail” and inserting in lieu thereof *Amtrak

and Conrail”;

(3) by striking ‘“Such agreement shall emﬁe”
and all that followrs tlirough “submitted to binding
arbitration.”: and

(4) by adding‘at the end the following new
paragraph:

"‘(:5.) Notwithstanding any other provision of -law,

agreement, or arrangement, with respect to emplovees in

any class or craft in train or engine service, Conrail shall’

have the right to fﬁriough one such emplovee for each em-

TLowéek
CINTHC?

ployvee in train or engine service who moves from Amtrak

to Conrail in excess of the cumulative number of such em-

ployees who move from Conrail to Amtrak. Conrail shall

not be obligated to fill any position governed by an agree-
ment concerning crew consist, attrition maﬁgerﬁenté, re-
serve boards, or reserve engine service positions, where an
Increase in p_osition.s is thé result of the return, of an Am-
trak émployee puréuant\ to an agreement entered nto
under paragraph (1). Conrail’s collective bargaiﬁing agree-
mén_ts'with organizations representing its train and engine

service employees shall be deemed to have been amended

to conform to this paragraph. Any dispute or controversy

with respect to the interpretation, application, or enforce-
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ment of this paragraph which has not beeh resolved within
90 days after the date of the enactment of this paragraph

may be submitted by either party to an adjustment board

for'a final and binding decision under section 3 of the

Railway Labor Aet.”. |
() TECHNICAL .ummnmNT.—Section 1134'7 of

title 49, United States Code, is amended by striking ‘“‘sec-

ti\ons '24307(c), 24312, Iand” and inserting in lieu thereof

SeCtIOIl

TITLE IV—USE OF RAILROAD
FACILITIES |

SEC. 401. LIABILITY LIMITATION.

(a) AMENDMENT.—Chapter 281 of title 49, United -

States Code, is amended by adding at the end the follow-
ing new section: |
“§ 28103. Limitations on rail pallssenger"~ -~;~i'éh*5por-
tation liability .
- “(a) LMTAﬁONS.—(l) ‘Notwd‘thsfanding any other
statutory or common law or public policy, or the nature

of the conduct giving rise to damages or liability. in a

claim for personal injury, death, or damage to property

arising from or in connection with the provision. of rail

passenger transportation, or from or in connection with

any operations over or use of right-of-way or facxhtles

ovwned, leased, or mamtamed bv Amtrak or from or in

)¢
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To
oy ST

F«»@gtdﬂ



F: TB RR AMT93.015

Itiiv 219 1QQ8

(]

TN 00 0 N v B W

10
11

13

14
15

23

24
25

H.L.C.
16
connection with any ral passenger transportation oper-

ations over or rail passenger transportation use of right-

of-wayv or facﬂltles owned. leased. or maintained by any

hloh-speed railroad authority or 0perator any commuter
authority or operator. or any rail carrier—
“(A) puniti\'e damages shall not exceed the.
greater of— |
; “(i) $250,000; ot
“(i1) three times the amount of.' economic
- damages; and |
“(B) damages awarded to any claimant for each
accident or incident shall not exceed the claimant’s
economic losses, if any, by more than $250, 0010.

“(2) For purposes of this subsectlon. the term. claJm

means a claim made, directly or indirectly—

| “(A) against Amtra.k any b.lgh-speed raﬂroad
authority or operator, any commuter authority or
operator, or any rail canier; or |
“(B) against an affiliate engaged in railroad op-
erations, officer, emplovee, or agent of," Amtrak, any
high-speed raﬂroad.autho;ity or operator, any com-
muter authority or operator, or any rail carrier. '
*+¢(3) Notwithstanding paragraph (1)(A) of this sub-
sectibn, if. in any case wherein death was ca_used, the law

of the place where the act or omission complained of oc-
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curred provides. or has been construed to provide. for
damages only punitive in nature, the claimant may recove;'
in a claim limited by thisrsubsection for actual or compen-
satory damages measured by t]/le pecuniary injuries, re-
sulting from such death, to the persons for whose benefit
the action was brought, subject to paragraph (1)(B).

“(b) INDEMNIFICATION OBLIGATIONS.—Obligations
of any party, however arising, including obligations arising
under leases or contracts or pursuant to orders of an ad-
ministrative agenc, to mdemmf'_y aga.mst da.mages or li-
abxhty for personal injury, death or da.m‘age to prOpert:v:'
described in subsection (a), incurred after the date of the
enactment of the Amtrak Reform 'a.nd Privatization Act |
of 1995, shall be enforceable, noi:withstanding any other

statutory or common law or public policy, or the nature

-or the conduct giving rise to the damages or liability.

“(e) EFFECT ON OTHER Laws.—This section shall
not affect the damages that may be recovered under the
Act of April 27, 1908 (45 U.S.C. 51 et seq.; popularly
known as the ‘Fedéral Employers’ Liability Act’) or under
any workers compensation act.”. |

| (b) CONFORMING .MLENDMENT.—The table of sec-
tions of chapter 231 of title 49, United States Code, is
amended by adding at the end the following new item:

“28103. Limitations on rail passenger transportation liability.”.
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TITLE V—FINANCIAL REFORMS

SEC. 501. FINANCIAL POWERS.
(a) CAPITALIZATION.—(1) Section 24304 of title 49,
United States Code, is amended to read as follows:

“§24304. Employee stock ownership plans

“In issuing stock pursuant to applicable corporate

law, Amtrak is encouraged to include employvee stock ovwn-

efship plans.”.
(2) The item relating to section 24304 of title 49,

Umted States Code, in the table of geétions' of chapter 243 o

of such title is amended to read as follows:

“24304. Employee stock ownership plans.”.

(b) REDEMPTION OF _COMMON SToCK.—(1) Amtrak .

shall, w1thm 2 months after t.hé dafe of the enactment of

this Act, redeem all common stock previously issued, for

the fair market value of such stock as of the day before

the date of the enactment of this Act.
(2) Section 28103 of title 49, United States Code,

‘'shall not apply to any rail carrier holding common stock

of Amtrak after the expiration of 2 months after the date
of the enactment of this Act.
(3) Amtrak shall redeem anyv such common stock held

after the expiration of the 2-month period described in

paragraph (1), using procedureé set forth in section

24311(a) and (b).
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(¢) ELDONATION. OF LIQUIDATION PREFERENCE
AND VOTING RIGHTS OF PREFERRED STOCK.—Preferred
stock of Amtrak held by the Se_cfetam‘ of Transportation
shall confer no liquidation preference or voting rights.

(d) NOTE AND MORTGAGE.—(1) Section 24907 of
title 49, United States Code, and the item relating thereto
in the table of sections of chapter 249 of such title. are

répealed
(2) The Umted States hereby rehnqmshes all nghts

made under such section 74907 or in connectlon Wlth the

note, security agreement, and terms and conditions related

thereto entered into with Amtrak dated October 3, 1983 :

~ (3) No amount shall be includible in Amtrak’s gross
income for Federa.l tax purposes as a result of the apphca-

tion of this subsection or subsectlon (e).

(e) STATUS AND APPLICABLE Laws.—(1) Section

by inserting , a.nd shall not be subject to title 31, United
States Code” a.fter “United States Gov emment

(2) Section 9101(7) of title 31, Umted States Code.
relatmg to Government corporations, is amended by strik-
ing subparagraph (A) and redesignating subparagraphs
(B) through () as sﬁbpmgrephs (A) through (L), re-

spectively.

124301(a)(3) of title 49, United States Code, is amended
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SEC. 502. DISBURSEMENT OF FEDERAL FUNDS.

Section 24104(d) of title 49; United States Code. is
amended to read as follows:

"(d) ADMINISTRATION OF .-L'PPROPRL&TIONS_'.—Fed-l
eral funds appr'opriated to Amtrak shall be provided to
Amtrak upon appropriafion‘ when requested by Amtrak.

and shall' not be includible in Amtrak’s gross income for

Federal tax purposes.”

' SEC 503. BOARD OF DIRECTORS

Sectxon 7430" of txtle 49 Umted States Code is k- '- ;
amended to rea,d as follows o
“§ 24302, Board of Directors -

“(a) EMERGENCY REFORM BOARD.—

(1) . ESTABLISEMENT AND DUTtEs.—Thirty
days a.fter the date of the enactment of the Amtrak
_Reform and Pm'atlzauon Act of 1995, the Emer-
gency Reform Board -described in paragraph (2)

~ shall assume the responsibilities of the Board of Di-
rectors of Amtrak. Such Board shall adOpt. new by- |
~laws, including proceelures for the selection of mem-
bers of the Boerd of Directoré under subsection (b)
which proﬁde for emplbyee rep-reseﬁtation.
~4(2) MEMBERSHIP.—(A) ‘The Emergeney Re-
form Bo’a.rd shall consist of 7 members appoin;ed as

follows:
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“(li,) Two individuals to be appointed by the
Speaker of the Hou;e of Representatives.
(1) One 'mdj\"idual to be appbinted by the
" minority leader of the House of Representa- |
tives. |
“(u1) Two individuals to be appointed by
the 'majorit}f leader of the Senate. |
“(iv) One individual to be appointed by the
minority leader of the Senate. |
() One iﬁdividua.l to be appointed by the
President. .
. *“(B) . Appointments uﬁder subparagraph (A)
shall be made from mong individuals who— |
“(i) have technical qualification, profes-
siona.} standing, and demonstratgd expertise m
the fields of trdnsportétioﬁ and corpai:até—«man- |
égement: and
| “(i1) are not employees of Amtrak, employ-
ees of the United States, or representatives of
rail labor or rall management. |
“(C) Within 40 days after the date of the en-
actment of the Amtrak A.Refox"m and Privatization

| Act of 1995, a majority of the members of. the

Emergency Reform Board shall elect a chairman

from among such members.
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“(b) BOARD OF DIREC’I‘ORS.—Four ~\I'eaLrs after the .
establishment of the Emergency Reform Board under sub-
section (a), a Board of Directors shall be selected pursu-
ant to bylaws adopted by the Emergency Reform Board.

and the Emergency Reform Board shall be dissolved.”".

* SEC. 504. REPORTS AND AUDITS.

Section 24315 of title 49, United States Code, is
amended—
(1) by striking subsections (a) and (c);
(2) by redesignating subsegtiohs (b), (), (e),
(f), and (g) as subsections (a), (b), (c), (d), and (e),
respectively; and | | | N
, (3) in subsection (d), as so redesignated by-
paragraph (2) of this section, by striking “(d) or
(e)” and inserting in lieu thereof “(b) or (c)”.
SEC. 503. OFFICERS' PAY. I
Section 24303(b) of title 49, United States Code, 1s
amended by inserting “The preceding sentence shall cease
to be effective on the expiration of a fiscal vear during
which no Federal operating assistance is'provided to Am-
trak.” a.ftgr “with comparable responsibility.”. .
SEC. 506. ﬁEMPTlON FROM TAXES.

* Section 24301(1)(1) of title 49, United States Code,

is amended—
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(1) by inserting **. and any passenger or other
customer of Amtrak or such subsidiarv,” after “sub-

sidiary of Amtrak™:
(2) by striking “or fee imposed” and all that
follows'through “levied en it” and inserting in lieu
thereof “, fee. head charge, or other chaige, imposed

or levied by a State, political subdivision, or local -

‘taxing authority, directly or indirectly on Amtrak or

on persons travelmg in intereity rail passen.ger'
transportatxon or on maxl or _espress tra.nsportatmn
provided by Amtra.L or a raxl carner subsidiary of
Amtrak, or on the carriage of such persons, mail, or
express, or on the sale of any such transportation, .
or on t.he.;gross receipts deﬁved therefrom’’; and

.(3) by amending the last sentence thereof. to
read as follows: “In the case of a tix. ar. fee that

‘Amtrak was required to pay as of September 10,

198..., Amtra,k 1s not exempt from such tax or fee l.f

it was assessed before April 1, 1995.”.

.TITLE VI—MISCELLANEOUS

601. TEMPORARYRAILADVISORY COUNCIL.
(a) APPOINT\IEN’ —Within 30 days after the date

23 of the enactment of this Act, a Temporary Rail Advisory

24 Couneil (in this section referred to as the “Council”) shall

25 be appointed under this section.
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(b) DUTIES.—The Council shall—
(1) evaluate Amtrak"'s performance:
(2) prepare an analysis and critique of Am-
trak’s business plan;

(3) suggest strategies for further cost contain-

ment and productivity improvements, including

strategies with the potential for fufther 'reduction in
Federal operating subsidies and the eventual partial
or complete _privatization of Amtrak’s operatibns_:

~ (4) recommend appropriate methods for adop-
tion of uniform cost and accounting procedurés
throughout the Amtrak system, based on generé.lly :
accepted accounting princip'les.. | '

(¢) MEMBERSHIP.—(1) The Council shall consist of

7 members appointed as follows:

(A) Two individuals to be appointed by the
Speaker of the House of Representativés. |
B (B) One individual to be appointed by the mi-
nority leader of the House of Representatives.

(C) Two individuals to be appbinted by the ma-
jority leader of the Senate. o '

(ID) One individual to be appoirited by the mi-

nority leader of the Senate.

'
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(E) One individual to be appointed by the
President. |
(2) Appq'mtments under paragraph (1) shall be made
from among individuals who—

(A) have technical qualification, professional
sfandi.ng, and demonstrated expeftisé in the fields qf
transportaﬁioh and corporate manageément: and

b (B) are not employee‘s of Amtrak, empioyees of
the United States, or 'fepresentatives of rail labor or

| rail m.magement., e |
(3) Within 40 days after the date of the enactment

" of this Act, a majority of the members of the Council shall

elect a chairman from among such members.

(d) TRAVEL 'EXPENSE_S.—Each member of the Coun-
cil shall' serve without pay, but shall receive travel ex-
penses, including per diem in lieu of subsi-stenéfe, in a;c-
cordance with sections 5702 and 5703 of title 5. United
States Code. |

(e) ADMINISTRATIVE SUPPORT.—The Secretary of
Transportation shall provide to the Council such‘adminjs-
trative support as the Council requires to carry out this
section. A | |
(D) .ACCESS T0 INFORMATION.—Amtrak shall make
available fo the Council all information the Council re-

quires to carry out this section. The Council shall establish
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appropriate procedures to ensure againstthe public disclo-

sure of any information obtained under this subsection
which is a trade secret or commercial or finanéiql informa-
tion that is privileged or confidential.

() REPORTS.—(1) Within 120 days after the date
of the enactment of this Act, the Counecil shall transmit |
to the Amtrak board of directors and the Congress an in-
terim report on\its findings and récommen&ations.

(2) Within 270 days after the date of the enactment

of this Act, the Council sh'a.ll transmit td the'Amtra.k-_

board of directors and the Congress a final report on its

ﬁndmgs a.nd recommendatxons ‘
(h) STATT.’S —The Council sha.ll not be subject to the -

Federal Advxsorv Committee Act (3 U.S.C. App.) or sec-

tion 532 of title 3, Tnited States Code (commonly referred

to as the Freedom of Information Act).
SEC. 602. PRINCIPAL OFFICE AND PLACE OF BUSINESS.
Section 24301(b) of title 49, United States Code, is
amended—
(1) by striking the first sentence:

. (2) by striking ‘‘District of Columbiéz” aﬁd in-
serting in lieu thereof ‘“‘State in which its principal
office and place of business is located’’; and

(3) Ly inserting *“For | purposes of this sub-
section, the term ‘State’ includes the District 4ofv Co-
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lumbia. Notwithstanding section 3 of the Distriet of
Columbia Business Corporation Act. Amtrak, if its
principal office and place of business 1s located in
the District of Coiumbia, shall be considered orga-

nized under the provisions of such Act.” after “in a

ervil action.”’.

SEC. 603. STATUS AND APPLICABLE LAWS.
~ Section 24301 of title 49, United States Code, is

amended—

(1) in, subsecti_oﬁ' (a)(l_), by striking “rail car-

rier under section 10102” and inserting in liew

thereof “failroad carrier under section 20102(2) and
chapters 261 and'281”; and
(2) by amending subsection (c) to read as fol-

lows:

* “(e) APPLICATION OF SUBTITLE IV.—Subtitle IV of

17 this title shall not apply to Amtrak, except for sections

18 11303, 11342(a), 11504(a) and (d), and 11707. Notwith-

‘19 standing the preceding sentence, Amtrak shall continue to

20 be considered an employer under the Railroad Retirement

21 .Act of 1974, thé Railroad Unemployment Insurance- Act,

22 ~and the Railroad Retirement Tax Act.”. -
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SEC. 604. WASTE DISPOSAL. :

Section 24301(m)(1A) of title 49, United States
Code, is amended by stfiking "1996" and inserting Ln lieu
thereof “2001".

SEC. 605. .ASSISTANCE, FOR UPGRADING FACILITIES.

Section 24310 of title 49, United States Code, and
the itein relatiﬁg thereto in the table of sectionsbf chapter
243 of such title, are repealed. |
SEC. 606. RAIL SAFETY SYSTEM PROGRAM.

Section 24313 of title 49, United States Code, and
the item reléting thereto in the table of sections of chapter
243 of such title, are repealed.. |
SEC. 607. DEMONSTRATION OF NEW TECHNOLOGY. .

Section 24314 of title 49, United States Code, and
the item relating thereto in the table of sections of .cha‘pt_er'
243 of such title, are repealed.

SEC. 608. PROGRAM MASTER PLAN FOR BOSTON-NEW f.ORK
MAIN LINE.

(a) REPEAL.—Section 24903 of title 49, United
States C;)de, and theAitem“relating theréto in the table of
sectioné of chapter 249 of such title, are repealed.

| (b) CONFORMING _ .A_meDNcBNT.-;Section
24902(a)(1)(A) of title 49, TUnited States Code, is amend-

ed by striking “and 40 minutes’.
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SEC. 609. BOSTON-NEW HAVEN ELECTRIFICATION

PROJECT.
Section 24902(f) of title 49, TUnited States Code. is

amended—

(1) by inserfing “(1)” before “Improvements

under’’; and
(2) by adenO' at the end the following new

}

~ pamgraph
“(2) Amtrak shall design . and construct the elec-

mﬁcatlon svstem between Boston, Massachusetts a.nd
New Haven, Connecmcut to accommodate the msta.llamon
of a third mainline track between Davisville and Central
Falls, Rhode Island, to be used for double-stack freight -
service to a.nd'. from the Port of Davisville. Amtrak. shall
also make clearance improvements on the existing main
h.ue tracks to ‘permit double sta.ck service on th].S line, if |
funds to defray the costs of clearance improv ements be-
vond Amtrak’s own requirements for electrified passenger
service are provided by public or private entities other
than AAmtra.k. Wherever practicable, Amtrak shall use por-
tal structures and realign existing tracks on uudergrade
and overgrade bi'idges to minimize the width of the .right-
of-way required to add the third track. Amtrak shall take
such other steps as may be required to coordinate and fa-

cilitate design and construction work. The Secretary of
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Transportation may provide appropriate support to Am-

trak for carrving out this paragraph.”..
SEC. 610. AMERICANS WITH DISABILITIES ACT OF 1990.

(a) APPLICATION TO AMTRAK. Amtrak shall not be
subJect to anyv requrement under section 242( a)(1) and
(3) and (e)(2) of the Americans With Disabilities Act of
1990 (42 T.S.C. 12162(a)(1) and (3) and (e)(2)) until
Januan 1,1998. _

~ (b) CONFORMING -LMIENDMENT —Section 24307 of
title 49, United States Code, is amended— "_
(1) by striking subsectlon (b) and
(2) by redesxgna.tmg subsectlon (¢) as sub-
“section (b)
SEC. 611. DEFINITIONS. )

Section 24102 of title 49, United States Code, is
amended— _ | |
(1) by striking paragraphs (2), (3), and (11):

(2) by redesignating paragraphs (4) through

(8) as paragraphs (2) through (6), respectively: |

(3) by inserting after pa.ragraph (6), as so re- -

} desigm—ated' by paragraph (2) of this section, the fol-.
lovﬁng new paragraph: |

“(7) ‘rail passenger'-tra.nspbmation’. meansvfthe

interﬁtate, Intrastate, or international transportation

of passengers by rail;”’;
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(4) in paragraph (6), as so redesignated by
paragraph (2) of this section, by inserting *, includ-
ing a unit of .State or local government,”’ after
‘““means a person’’: and
(3) by redesignating paragraphs (9) and (10)
as paragraphs (8) a.nd (9), respectively.
SEC. 612, NORTHEAST CORRIDOR COST DISPUTE.
~  Section 1163 of the Northeast Ra.ﬂ Service Act of
1981 (45 U.S.C. 1111) is repealed. -
SEC. 613. ISSPECTOR_ GENERAL ACT OF 1978 AMENDMENT.
" (a) AMENDMENT.—Section 8G(a)(2) of the Inspector
General Act of 1978.(5 U.S.C. App.) is amended by strik-
ing “Amtrak,"’..' |
(b) AMTRAK NOT FEDERAL ENTITY.—Amtrak shall
not be considered a Federal entity. for purposes of the In-
spector ‘General Act of 1978. T
SEC. 614. CONSOLIDATED RAIL CORPORATION.

- Section 4023 of the Conrail Privatization Act (45
U.S.C. 1323), and the item relating thereto in the table
of contents of such Act; are repealgd.

SEC. 615. INTERSTATE RAIL COMPACTS.

' (a) CONSENT TO CoanACTS.—CongresS' grants con-

sent fo States with an interest in a specific form, route,

or corridor of intercity passenger rail service (including
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| high speed rail service) to enter into interstate compacts

to promote the provision of the service. including—

2

3 (1) retlaining an existing service or commencing
4 a new service: |

5 (2) assembling rights-bf—way’;‘ and

6 (3) perfomﬁng capital hnbrox'emeﬁts, includ- -

7 ing— - |

8§ ~ - (A) the construction and rehabilitation of

9 maintenance facilities; -

10 By ‘ | (B) the purchase of locomo;ives: aﬁd

11 | (C) operational improvements, including

12 communications,‘ signals, and other systems.'

13- (b) FINANCING.—An interstate compact established

. 14 by States under subsection (a) may provide that, in order

15 to carry out the compact, the States may—

16 - (1) accept contributions from a unit of. Stgte or
17 local government or # person:

18 (2) use any Federal or State funds made avail-
i9 able for intercity passenger rail service (except funds

20 - made é.vai]able for the National Railroad Passenger

21 Corporation);

22 : (3) on such térms and conditions as the States
23 consider advisable— .

24 | (A) borrow money on a éhort;term baSis
25 3 ~ and issue notes for the borrowing; and |

July 21, 1995
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(B) issue bonds: and’
(4) obtain financing by other means permitted
under Federal or Stave larw.
SEC. 616. CONFORMING AMENDMENT,

Section 10362(b) of title 49, United States Code. is
amended by striking paragraph (3) and redesignating
paragraphs (6) through (8) as paragraphs (5) through
(79, respectively. |

TITLE VII-AUTHORIZATION OF

| APPROPRIATIONS |
SEC. 701. AUT!'IORIZA;TION OF APéROPRIATIONS.

(a) IN GENERAL.—Section 24104(5.) of title 49,
United States Code, is amended to read as follows:

‘“(a) IN GENERAL.-éThefe are authorized to be ap-
propriated to the Secretaryv of Transportation—
| “(1) $772,000,000 for fiscal year 1995:

“(2) $712,000,000 for fiscal year 1996:

“(3) $712,000,000 for fiscal vear 1997:

“(4) $712,000,000 for fiscal vear 1998; and

(5) $403,000,000 for fiscal vear 1999,
for the benefit of Amtrak for cabita.l expenditures under
cha;pters 243 aﬁd 247_ of this ti.tle, operating expenées, and

payments described in subsection (¢)(1)(4A) through (C).”.
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(b) - ADDITIONAL .&L'THORIZ.%TIO.\'S.-—Section
2410-&(1}) of title 49: United States Code. is amended to
read as follows:

“(b) ADDITIONAL- AUTHORIZATIONS.—(1) In éddi-
tion to amounts appropriated under subsection (a), there
are authorized to be’appropriated to the Secretarv of |
Transportation— | |

(4) $200,000,000 for fiscal vear 1995;
~ “(B) $200,000,000 for fiscal vear 1996;

~

“(C) $200,000,000 for fiscal yvear 1997;
(D) $°OO 000,000 for ﬁsca.l vear 1998 and
“(E) $200,000,000 for fiscal year 1999,
for the benefit of Amtrak to make capital expenditures
under chapter 249 of this title. B
“(2) In addition to a.moﬁnts appropriated under sub-
section (a), there are authorized to be appropria,_ged to thé
Secretary of Transportatlon— o |
“(4) $21,500,000 for fiscal vear 1995:
“(B) $10,000,000 for fiscal vear 1996;
- “Y(C) $10,000,000 for ﬁsca.l vear 1997:
“(D) $10,000,000 for fiscal vear 1998; and
“(E) $10,000,000 for fiscal year 1999,
for the benefit of Amtrak to be used for engineering, dé-
sig@ and construction activities to enable the J ames A

Farlev Post Office in New '_York, New York, to be used
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as a train station and comumercial center and for necessary

improvements and redevelopment of the exsting Penn-

s_j'lvam'a Station and associated service building in New
York. New York.”..

(c) C'o:\'FORm.\:é AVMENDMENTS.—Section 214909 of
title 49, United States Code. and the item relating thereto
in the tablé of sections of chapter 249 of such title, are
repealed. ‘

(d) GUARANTEE OF OBLIGATIONS.—There are au-
thoﬁzed to.be appropriated to the Secretary of 'Transpor-
tation— |

~ (1) $50,000,000 for fiscal year 1996;
(2) $50,000,000 for fiscal year 1997;
(3) $50,000,000 for fiscal vear 1998; and
(4) $50,000,000 for fiscal vear 1999,
for O'ua.ra.nteemg obligations of Amtrak under sectlon 511
of the Raxlroad Rewta.luatxon and Regulatorv Reform Act

of 1976 (45 U.S.C. 831)
(e) CONDITIONS FOR GUARANTEE OF OBLIGA-

TIONS.—Section 511(i) of the Railroad Revitalization and
Regﬁlatory Reform ‘Act of 1976 (45 U.S.C. 831(i)) is
amended by adding at the end the following new para-
graph: |

*(4) The Secretary shall not ‘require, as a condition

for guarantee of an obligation under this section, that all
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| preexisting secured obligations of an obligor be subordi-

2 nated to the rights of the Secretary in the event of a de-

3 fault.”.

S

July 21,1995



NOTE: Where it is feasible, a syllabus (headnote) will be released, as is
being done in connection with this case, at the time the opinion is issued.
The syllabus constitutes no part of the opinion of the Court but has been
prepared by the Reporter of Decisions for the convenience of the reader.
See United States v. Detroit Lumber Co., 200 U. S. 321, 337.

SUPREME COURT OF THE UNITED STATES
Syllabus

RYDER v. UNITED STATES

‘certiorari to the united states court of appeals for

the armed forces

No. 94-431. Argued April 18, 1995-Decided June 12, 1995

Petitioner, an enlisted member of the Coast Guard, was convicted by

a court-martial of drug offenses, and the Coast Guard Court of
Military Review affirmed. On rehearing, that court rejected peti-
tioner's claim that its composition violated the Appointments Clause,
U. S. Const., Art. II, 2, cl. 2, because two of the judges on petition-
er's three-judge panel were civilianms appointed by the General
Counsel of the Department of Transportation. The'Court of Military
Appeals agreed with petitigner that the appointments violated the
Clause under its previous decision in United States v. Carpenter, 37
M, J. .291, that appellate military Jjudges are inferior officers who
must be appointed by a President, a court of law, or a head of a
department. The court nonetheless affirmed petitioner's conviction
on the ground that the actions of the two civilian judges were valid
de facto, citing Buckley v. Valeo, 424 U. S. 1 (1976) (per curiam).
Held: The Court of Military Appeals erred in according de facto
validity to the actions of the civilian,K judges of the Coast Guard
Court of Military Review. Pp. 3-11.

(a) The de facto officer doctrine-which confers validity upoen acts
performed under the color of official title even though it is - later
discovered that the legality of the actor's appointment or election to
office is deficient-cannot be invoked to authorize the actions of the
judges in question. Those cases in which this Court relied..upon the
doctrine in deciding criminal defendants' challenges to the authority
‘of a judge who participated in the proceedings leading to their
conviction and sentence, see, e.g., Ball v. Uniteéd States, ‘140 U. S.
118, are distinguishable here because, inter alia, petitioner's claim
is that there has been a trespass upon the constitutional power of
appointment, not merely a misapplication of a statute providing for
the assignment of already appointed judges. One who makes a
timely challenge to the constitutionality of the appointment of an
officer who adjudicates his case is entitled to a decision on the
merits.of the question and whatever relief may be appropriate if a
violation indeed occurred. Cf. Glidden Co. v. Zdanok, 370 U. S.

530, 536. Any other-rule would create a disincentive to raise
Appointments Clause challenges with respect to questionable jud1c1al
appointments. Buckley v.. Valeo and Connor v. Williams, 404 U. S.

549, which Buckley cited as authority, were civil cases that did not
explicitly rely on the de facto officer doctriné in validating the past
acts of public officials against constitutional challenges, and this
Court is not inclined to extend those cases beyond thelr facts.

Pp. 2-6.

(b) The Court rejects the Government's several alternative defens-
es of the Court of Military Appeals' decision to give its Carpenter
holding prospective application only. First, the argument that the
latter court exercised remedial discretion pursuant to.-Chevron 0il
Co. v. Huson, 404 U. S. 97, is unavailing because there is not the
sort of grave disruption or inequity involved in awarding retrospec-



tivé relief to this petitioner that would bring the Chevron Oil
doctrine into play. Nor is it persuasively argued that qualified
immunity, which specielly protects public officials from damages
liability for judgment calls made in a legally uncertain environment,
should be extended. to protect such officials from Appointments

"Clause attacks, which do not involve personal damages, but can only

invalidate actions taken pursuant to defective title. Similarly, the
practice of denying criminal defendants an exclusionary remedy from
Fourth Amendment violations when those errors occur despite the
government actors' good faith, United States v. Leon, 468 U. S. 897,
dces not require the affirmance of petitioner's conviction, since no
collateral consequence arises from rectifying an Appointments Clause
violation, see id., at 907, and such rectification provides a suitable
incentive to make challenges under the Clause, see id., at 918-921.

- Finally, the Government's harmless-error argument need not be ‘

considered, since it was not raised below and there is no indication
that the Court of Military Appeals determined that no harm oc-
curred in this case. The related argument that any defect in the
Court of Military Review proceedings was in effect cured by review

in the Court of Military Appeals must be rejected because of the
difference in function and authority between the two courts. Peti-
tioner is therefore entitled to a hearing before a properly appointed
panel of the Coast Guard Court of Military Review. Pp. 6-10.

39 M., J. 454, reversed and remanded.

Rehnquist, C. J., delivered the opinion for a unanimous Court.
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Petitioner, an enlisted member of the United States
Coast Guard, challenges his conviction by a court-
martial. His conviction was affirmed first by the Coast
Guard Court of Military Review, and then by the United
States Court of Military Appeals. The latter court
agreed with petitioner that the two civilian judges who
served on the Court of Military Review had not been -
appointed in accordance with the dictates of the Appoint-
ments Clause, U. S. Const., Art. II, 2, cl. 2, but
nonetheless held that the actions-of those judges were
valid de facto. We hold that ‘the Jjudges' actions were
not valid de facto.

Petitioner was convicted of several drug offenses, and
was sentenced by a general court-martial to five years'
confinement (later reduced to three years), forfeiture in
pay, reduction in grade, and. a dishonorable discharge.
He appealed to the Coast Guard Court of Military
Review, which, except in one minor aspect, affirmed his
conviction. 34 M. J. 1077 (1992). On request for
rehearing, petitioner challenged the composition of that
court as violative of the Appointments Clause of the
Constitution because two of the judges on the three- -
judge panel were civilians appointed by the General e e
Counsel of the Department of Transportation. The court
granted rehearing and rejected this challenge. 34 M. J.

1259 (1992) .

The Court of Mllltary Appeals llkewlse affirmed
petitioner's conviction, 39 M. J. 454 (1994), although it
agreed with petitioner that the appellate judges on the
Coast Guard Court of Military Review had been appointed
in violation of the Appointments Clause. The court
relied for this conclusion on its previous decision in
United States v. Carpenter, 37 M. J. 291 (1993), where
it had decided that appellate military judges are inferior .
officers whose service requires appointment by a Presi-
dent, a court of law, or a head of a department. U. S.
Const., Art. II, 2, cl. 2. .Despite finding a constitu-
tional violation in the appointment of two judges on
petitioner's three—~judge appellate, panel, the Court of
Military Appeals affirmed his conviction on _the ground
that the actions of these judges were valid de facto,
citing. Buckley v. Valeo, 424 U. S.- 1 (1976) (per curiam).

We granted certiorari. 513 U. S. - (19985). .

The de facto cfficer doctrine confers validity upon acts
performed by a person acting under the color of official
“title even though it is later discovered that the legality
of that person's appointment or election to offlce is



deficient. Norton v. Shelby County, 118 U. S. 425, 440
(1886) . =-The de facto doctrine springs from the fear of
the chaos that would result from multiple and repeti-
tious suits challenging every action taken by every
official whose claim to office could be open to question,
and seeks to protect the public by insuring the orderly
functioning of the government despite technical defects

in title to office.- 63A Am. Jur. 2d, Public Officers and
Employees 578, pp. 1080-1081 (1984) (footnote omit-
ted). The doctrine has been relied upon by this Court

_in several cases involving challenges by criminal defend-
ants to the authority of a judge .who participated in

some part of the proceedings leading to their conviction
and sentence. .

In Ball v. United States, 140 U. S. 118 (1891), a
Circuit Judge assigned a District Judge from the
Western District of Louisiana to sit in the Eastern
District of Texas as a replacement for the resident judge
who had fallen ill and who later died. The assigned
judge continued to sit until the successor to the deceased
judge was duly appointed. The assigned judge had
sentenced Ball after the resident judge had died, and
Ball made no objection at that time. Ball later moved
in arrest of judgment challenging the sentence imposed
upon him by the assigned judge after the death of the
resident judge, but this Court held that the assigned
judge -was judge de facto if not de jure, -and his acts as .
such are not open to collateral attack.- Id., at 128-129.

Similarly, in McDowell v. United States, 159 U. S. 596
(1895), a Circuit Judge assigned a Judge from the '

Eastern District of North Carolina to sit as a District

Judge in the District of South Carolina until a vacancy

in the latter district was filled. McDowell was indicted

and convicted during the term in which the assigned

judge served, but made no objection at the time of his
indictment or trial. He later challenged the validity of

his conviction because of a claimed error in the assigned
judge's designation. © This Court decided that the

assigned judge was a -judge de facto,- and that -his

actions as such, so far as they affect third persons, are -
not open to question.- ‘Id., at 601.” The Court further TR e
observed that McDowell's claim -presents a mere matter )
of statutory construction . . . . It involves no trespass

upon the executive power of appointment.- Id., at 598.

In a later case, Ex parte Ward, 173 U. S. 452 (1899),

petitioner sought an original writ of habeas corpus to

challenge the authorlty of the District Judge who had

sentenced him on -the grounds that the appointment of

"the judge during a Senate recess was improper. This )
Court held that -the title of a person acting with color

of authority, even if he be not a good officer in point of
law, cannot be collaterally attacked,- Id., at 456.

In the case before us, petitioner challenged the
composition of the Coast Guard Court of Military Review
while his case was pending before that court on direct.
review. Unlike the defendants in Ball, McDowell, and
Ward, petitioner raised his objection to the judges' titles

/‘M& AL /éf(’d“/l

before those very judges and prior to their action on his tf(4»9%
case. And his claim is based on the Appointments CLQ*J914—E?¥§etT fEﬁ( 5=
Clause of Article II of the Constitution-a claim that s —
there has been a -trespass upon the executive power of M (>&™ D‘C 446/3
appointment,- McDowell, supra, at 598, rather than a 4A/V€£1FYZ é)vzjyg

misapplication of a statute providing for the assignment ’~%'>’
of already appointed judges to serve in other districts.
In Buckley v. Valeo, supra, at 125, we said -[t]he1



‘Appointments Clause could, of course, be read as merely

dealing with etiquette or protocol in describing 'Officers
of the United States' but the drafters had a less frivo-
lous purpose in mind.- The Clause 1is a bulwark against
one branch aggrandizing its power at the expense of
another branch, but it is more: it -preserves another
aspect of the Constitution’'s structural integrity by

‘preventing the diffusion of the appointment power.-

Freytag v. Commissioner, 501 U. S. 868, 878 (1991). 'In
Glidden Co. v. Zdanok, 370 U. S. 530 (1962), we
declined to invoke the de facto officer doctrine in order
to avoid deciding a question arising under Article III of
the Constitution, saying that the cases in which we had
relied on that doctrine did not involve -basic constitu-
tional protections designed in part for the benefit of
litigants.- 1Id., at 536 (plurality). We think that one
who makes a timely challenge to the constitutional
validity of the appointment of an officer who adjudicates
his case is entitled to a decision on the merits of the
question and whatever relief may be appropriate if a
violation indeed occurred. Any other rule would create

a disincentive to raise Appointments Clause challenges
with respect to questionable judicial appointments.

The Court of Military Appeals relied, not without
reason, on our decision in Buckley v. Valeo, 424 U. S. 1
(1976) . There, plaintiffs challenged the appointment of
the Federal Election Commissicn members on separation
of powers grounds. The Court agreed with them and
held that the appointment of four members of the
Commission by Congress, rather than the President,
violated the Appointments Clause. It nonetheless quite
summarily held that the -past acts of the Commission
are therefore accorded de facto validity.- Id., at 142.
We cited as authority for this determination Connor v.
Williams, 404 U. S. 549, 550-551 (1972), in which we \
held that legislative acts performed by legislators held
to have been elected in accordance with an unconstitu-
tional apportionment were not therefore void.

Neither Buckley nor Connor explicitly relied on the de
facto officer doctrine, though the.result reached in each
case validated the past acts of public officials.  But in
Buckley, the constitutional challenge raised by the _
plaintiffs was.decided in their favor, and. the declaratory
and injunctive relief they sought was awarded to them.
And Connor, like other voting rights cases, see Allen v.
State Board of Elections, 393 U. S. 544, 572 (1969);
Cipriano v. City of Houma, 395 U. S. 701 (1969) (per
curiam), did not involve a defect in a specific officer's
title, but rather-a challenge to the composition of an
entire legislative 'body. The Court assumed, arguendo,
that an equal protection violation infected the District
Court's reapportionment plan, declined to invalidate the
elections that had already occurred, and reserved
judgment on the propriety of the prospective relief
requested by petitioners pending completion of further
District Court proceedings that could rectify any consti-

tutional violation present in the court-ordered redistrict-.

.ing plan. Connor, supra, at 550-551. To the extent

these civil cases may be thought to have implicitly
applied a form of the de facto officer doctrine, we are
not inclined to extend them beyond their facts.

The Government alternatively defends the decision of
the Court of Military Appeals on the grounds that it

was, for several reasons, proper for that court to give its

decision in Carpenter-holding that the appointment of
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the civilian judges to the Coast Guard Court of Military
Appeals violated ths Appointments Clause-prospective

‘application only. It first argues that the Court of
-Military Appeals exercised remedial discretion pursuant
to Chevron 0il Co. v. Huscn, 404 U. S. 97 (1971). But

whatever the continuing validity of Chevron 0il after
Harper v. Virginia Dept. of Taxation, 509 U. S. -

{1993), and Reynoldsville Casket Co. v. Hyde, 514 U. S.

- (1995), there is not the sort of grave disruption or
inequity involved in awarding retrospective relief to this
petitioner that would bring that doctrine into play. The
parties agree that the defective appointments of the
civilian judges affect only between 7 to 10 cases pending
on direct review. As for the Government's concern that

a flood of habeas corpus petitions will ensue, precedent
provides little basis for such fears. Ex parte Ward, 173
U. S. 452 (1899).

Nor does the Government persuade us that the inquiry
into clearly established law as it pertains to qualified
immunity counsels in favor of discretion to deny a
remedy in this case. Qualified immunity specially
protects public officials from the specter of damages

.liability for judgment calls made in a legally uncertain
‘environment. Harlow v. Fitzgerald, 457 U. S. 800, 806
(1982) (-[OlJur decisions consistently have held that
government officials are entitled to some form of
immunity from suits for damages- (emphasis added)).
Providing relief to a claimant raising an Appointments
Clause challenge does not subject public officials to
personal damages that represent a -potentially disabling
threa[t] of liability,- but only invalidates actions taken
pursuant to defective title. The qualified immunity
doctrine need not be extended to protect public officials
from such attacks.

Similarly, the practice of denying criminal defendants
an exclusionary remedy from Fourth Amendment -
violations when those errors occur despite the good faith
of the Government actors, United States v. Leon, 468
U. S. 897 (1984), does not require the affirmance of
petitioner's conviction in this case. Finding the deter- -
rent remedy of suppression not compelled by the Fourth
Amendment, id., at 910, that case specifically relied on
the -objectionable collateral consequence of [the] interfer- -
ence with the criminal justice system's truth-finding
function- in requiring a blanket exclusionary remedy for
all violations, id., at 907, and the relative inffectiveness
of such remedy to deter future Fourth Amendment
violations in particular cases. Id., at 918~921. No
similar collateral cdnSequence arises from rectifying an
Appointments Clause viclation, and correcting Appoint-

. ments Clause v1olatlons in cases such as this one
provides a suitable incentive to make.such challenges.

The Government finally suggests that the Court of

Military Appeals applied something akin to a harmless-
error doctrine in affirming petitioner's conviction,
refusing to redress the violation because petitioner .
suffered no adverse consequences from the composition
of the Court. Brief for United States 33. The Govern-
ment did not argue below that the error, assuming it
occurred, was harmless, and there is no indication from
the Court of Military Appeals' summary disposition of
this issue that it determined that no harm occurred in
this case. We therefore need not address whether the
alleged defects in the composition of petitioner's
appellate panel are susceptible to harmless error review.



The Government also argues, at least obliquely, that
whatever defect there may have been in the proceedings
before the Coast Guard Court of Military Review was in
effect cured by the review available to petitioner in the
Court of Military Appeals. Brief for United States 24,
n. 16. Again, because of the hierarchical nature of
sentence review in the system of military courts, we

need not address whether this defect is susceptible to
the cure envisioned by the Government.

Congress has established three tiers of military courts
pursuant to its power -[t]o make Rules for the Govern-
ment and Regulation of the land and naval Forces.- U.

S. Const., Art. I, 8, cl. 14. Cases such as the present
one are tried before a general court-martial consisting of
a military judge and not less than five service members
or by a military judge alone. Art. 16(1), UCMJ, 10 U.

S. C. 816(1). Four Courts of Military Review (one each
for the Army, Air Force, Coast Guard, and Navy-Marine
Corps) hear appeals.from courts-martial in cases where-
the approved sentence involves death, dismissal of a
commissioned officer, punitive discharge, or cénfinement
of one year or more. Art. 66, UCMJ, 10 U. S. C. )
866(b) (1) . These courts, which sit in panels of three or
more, exercise de novo review over the factual findings
and legal conclusions of the court-martial. Art. 66(c),
UCMJ, 10 U. S. C. 866(c).

The court of last resort in the military justice system
is the Court of Military Appeals. Five civilian judges
appointed by the President and confirmed by the Senate
comprise the court. Art. 142, UCMJ, 10 U. S. C. 942

(1988 ed., Supp V). The court grants review in cases
decided by the Courts of Military Review -upon petition
of the accused and on good cause shown.- Art. 67,

UCMJ, 10 U. S. C. 867(a) (1988 ed., Supp. V). The
scope of review is narrower than the review exercised by

- the Court of Military Review; so long as there is some

competent evidence in the record to establish the

elements of an offense beyond a reasonable doubt, the

Court of Military Appeals will not reevaluate the facts.

United States v. Wilson, 6 M. J. 214 (1979). -
Examining the difference in- function and authority S T

between the Coast Guard Court of Military Review, and

the Court of Military Appeals, it is quite clear that the

former had broader discretion to review claims of error,

revise factual determinations, and revise sentences than

did the latter. It -simply cannot be said, therefore, that

review by the properly constituted Court of Military

Appeals gave petitioner all the possibility for .relief that

review by a propérly constituted Coast Guard Court of

Military Appeals would have given him. We therefore

hold that the Court of Military Appeals erred in accord-

ing de facto validity to the actions of the civilian judges

of the Coast Guard Court of Military Review. Petitioner .

is entitled to a hearing before a properly appointed

panel of that court. The judgment is reversed, and the -

case is remanded for proceedings consistent with this

opinion.

It is. so ordered.
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Artist sued National Railroad Passenger
Corporation (Amtrak) based on allegation
that Amtrak’s rejection of artist’s lease of
billboard space on ground that display was
“political” violated the First Amendment.
The United States District Court for the
Southern District of New York, Pierre N.
Leval, J., 811 F.Supp. 993, entered judgment
for artist, and Amtrak -appealed. The Court
of Appeals for the Second Circuit, 12 F.3d
388, reversed and remanded with instruc-
tions. Certiorari was granted. The Su-
preme Court, Justice Scalia, held that: (1)
court could consider argument that Amtrak

was part of government, even though artist

had disavowed that argument in lower
courts, where both lower courts considered
argument and it was fairly embraced both
within questions presented and argument set
forth in petition; (2) statute under which
Amtrak was created, while dispositive of gov-
ernmental status for purposes of matters
within Congress’ control, was not dispositive
for determining constitutional rights of af-
fected citizens; and (3) Amtrak was agency
or instrumentality of United States for pur-
pose of individual constitutional rights.

Reversed and remanded.

Justice O’Connor filed dissenting opin-
ion.

1. Federal Courts =461

Once federal claim is properly present-
ed, party can make any argument in support
of that eclaim and is not limited to precise
arguments made below.

2. Federal Courts &=461

Supreme Court could consider argument
that National Railroad Passenger Corpora-

though artist who claimed that Amtrak vio-
lated his First Amendment rights had disa-
vowed that argument in lower courts and did
not explicitly raise it until his brief on merits
in Supreme Court, where both lower courts
considered argument and it was fairly em-
braced both within questions presented and
argument set forth in petition. US.C.A
Const.Amend. 1; U.S.Sup.Ct.Rule 14.1(a), 28
US.C.A

3. Railroads &=5.51

Rail Passenger Service Act of 1970 cre-
ated National Railroad Passenger Corpora-
tion (Amtrak) for purpose of averting threat-
ened extinction of passenger trains in the
interest of public convenience and necessity.
Rail Passenger Service Act, § 101 et seq., as
amended, 45 U.S.C.(1988 Ed.) § 501 et seq.;
49 U.S.C.A. §§ 10901, 10903, 10922.

4. Railroads ¢=5.51

Under its authorizing statute, National
Railroad Passenger Corporation (Amtrak) is
not agency or establishment of United States
Government. Rail Passenger Service Act,
§ 301, as amended, 456 U.S.C.{1988 Ed.)
§ 541.

5. Railroads <=5.51

Congress does not have authority to
make final determination of National Rail-
road Passenger Corporation’s (Amtrak) sta-
tus as government entity for purposes of
constitutional rights of citizens affected by its
actions, even though statute under which
Amtrak was created disclaims agency status.
Rail Passenger Service Act, § 101 et seq., as
amended, 45 U.S.C.(1988 Ed.) § 501 et seq.

6. Railroads &=5.51

Although statute under which National
Railroad Passenger Corporation (Amtrak)
was created is dispositive of Amtrak’s gov-
ernmental status for purposes of matters
within Congress’ control, it is not dispositive
for purposes of status as government entity

'in determining constitutional rights of eiti-

zens affected by its actions. Rail Passenger
Service Act, § 101 et seq., as amended, 45
U.S.C.(1988 Ed.) § 501 et seq.
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7. Constitutional Law &=82(1)
Railroads &5.51

National Railroad Passenger Corpora-
tion (Amtrak) is agency or instrumentality of
United States for purpose of individual rights
guaranteed against Government by the Con-
stitution. Rail Passenger Service Act, § 101
et seq., as amended, 45 U.S.C.(1988 Ed)
§ 501 et seq.

8. Constitutional Law &=82(1)
Government, whether state or federal,
may not evade constitutional requirements
simply by calling government-created and
controlled corporation an independent entity.

9. Constitutional Law ¢=82(1)

Corporation is agency of government,
for purposes of constitutional obligations of
government rather than privileges of govern-
ment, when state has specifically created that
corporation for furtherance of governmental
objective and does not merely hold some
shares but rather controls operation of cor-
poration through its appointees.

10. Constitutional Law €=82(3)

Where government creates corporation
by special law, for furtherance of governmen-
tal objectives, and retains for itself perma-
nent authority to appoint majority of di-
rectors of that corporation, corporation is
part of government for purposes of First
Amendment. U.S.C.A. Const.Amend. 1.

Syllabus *

Petitioner Lebron, who creates billboard
displays that comment on public issues, filed
suit claiming, tnter alig, that respondent Na-
tional Railroad Passenger Corporation (Am-
trak) had violated his First Amendment
rights by rejecting a display for an Amtrak
billboard because of its political nature. The
District Court ruled that Amtrak, because of
its close ties to the Federal Government, was
a Government actor for First Amendment
purposes, and that its rejection of the display
was unconstitutional. The Court of Appeals
reversed, noting that Amtrak was, by the
terms of the legislation that created it, not a
Government entity, and concluding that the
* The syllabus constitutes no part of the opinion of

the Court but has been prepared by the Reporter
of Decisions for the convenience of the reader.

.Gpvernment was not so involved with Am-

trak that the latter’s decisions could be con-
sidered federal action.

Held: Where, as here, the Government
creates a corporation by special law, for the
furtherance of governmental objectives, and
retains for itself permanent authority to ap-
point a majority of that corporation’s di-
rectors, the corporation is part of the Gov-
ernment for purposes of the First Amend-
ment. Pp. 964-975.

(a) It is proper for this Court to consid-
er the argument that Amtrak is part of the
Government, even though Lebron disavowed
it in both lower courts and did not explicitly
raise it until his brief on the merits here. It
is not a new claim, but a new argument to
support his First Amendment claim, see, e.g.,
Yee v. Escondido, 503 U.S. 519, ——, 112
S.Ct. 1522, ——, 118 L.Ed.2d 153; it was
passed upon below, see, e.g, United States v.
Williams, 504 U.S. 36, —, 112 S.Ct. 1735,
—, 118 L.Ed.2d 352; and it was fairly
embraced within both the question presented
and the argument set forth in the petition.
Pp. 964-966.

(b) Amtrak was created by the Rail Pas-
senger Service Act of 1970 (RPSA) to avert
the threatened extinction of passenger trains
in the interest of “the public convenience and
necessity.” The legislation establishes de-
tailed goals for Amtrak, sets forth its strue-
ture and powers, and assigns the appoint-
ment of a majority of its board of directors to
the President. Pp. 967-968.

(¢) There is a long history of corpora-
tions created and participated in by the Unit-
ed States for the achievement of governmen-
tal objectives. Like some other Government
corporations, Amtrak’s authorizing statute
provides that it “will not be an agency or
establishment of the United States Govern-
ment,” 84 Stat., at 1330; see also 45 U.S.C. ;
§ 541. Pp. 968-970. k

(d) Although § 541 is assuredly disposi- |
tive of Amtrak’s governmental status for pur-
poses of matters within Congress’s control— |
e.g., whether it is subject to statutes like the :

See United States v. Detroit Lumber Co., 200 U.S. 1
321, 337, 26 S.Ct. 282, 287, 50 L.Ed. 49%.

]
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Administrative Procedure Act—and can even
suffice to deprive it of all those inherent
governmental powers and immunities that
Congress has the power to eliminate—e.g.,
sovereign immunity from suit—it is not for
Congress to make the final determination of
Amtrak’s status as a government entity for
purposes of determining the constitutional
rights of citizens affected by its actions. The
Constitution constrains governmental action
by whatever instruments or in whatever
modes that action may be taken, Ex parte
Virginia, 100 U.S. 339, 346-347, 25 L.Ed.
676, and under whatever congressional label,
Cherry Cotton Mills, Inc. v. United States,
327 U.S. 536, 539, 66 S.Ct. 729, 730, 90 L.Ed.
835; National Railroad Passenger Corpora-
tion v. Boston & Maine Corp., 503 U.S. 407,
—, 112 S.Ct. 1394, —, 118 L.Ed.2d 52,
and National Railroad Passenger Corpora-
tion v. Atchison, T. & S.F.R. Co., 470 U.S.
451, 470, 105 S.Ct. 1441, 1453, 84 L.Ed.2d
432, distinguished. Pp. 971-972.

(e) Amtrak is an agency or instrumen-
tality of the United States for the purpose of
individual rights guaranteed against the Gov-
ernment by the Constitution. This conclu-
sion agcords with the publie, judicial, and
congressional understanding over the years
that Government-created and -controlled cor-
porations are part of the Government itself.
See, e.g., Reconstruction Finance Corp. v.
J.G. Menihan Corp,, 312 U.S. 81, 83, 61 S.Ct.
485, 486, 85 L.Ed. 595; Government Corpo-
ration Control Act, § 304(a), 59 Stat., at 602.
A contrary holding would allow government
to evade its most solemn constitutional obli-
gations by simply resorting to the corporate
form, cf. Pennsylvania v. Board of Directors
of City Trusts of Philadelphia, 3563 U.S. 230,
231, 77 S.Ct. 806, 806, 1 L.Ed.2d 792. Bank
of United States v. Planters’ Bank of Geor-
gia, 9 Wheat. 904, 907, 908, 6 L.Ed. 244, and
Regional Rail Reorganization Act Cases, 419
U.S. 102, 152, 95 S.Ct. 335, 363, 42 L.Ed.2d
320, distinguished. Pp. 972-975.

12 F.3d 388 (CA 2 1993), reversed and
remanded.

SCALIA, J., delivered the opinion of the
Court, in which REHNQUIST, C.J., and
STEVENS, KENNEDY, SOUTER,
THOMAS, GINSBURG, and BREYER, JJ.,

joined. O’CONNOR, J., filed a dissenting
opinion.

David Cole, for petitioner.

Kevin T. Baine, for respondent.
For U.S. Supreme Court briefs, see:

1994 WL 388059 (Pet.Brief)

1994 WL 488299 (Resp.Brief)

1994 WL 558138 (Reply.Brief)

Justice SCALIA delivered the opinion of
the Court.

In this case we consider whether actions of
the National Railroad Passenger Corpora-
tion, commonly known as Amtrak, are sub-
ject to the constraints of the Constitution.

I

Petitioner, Michael A. Lebron, creates bill-
board displays that involve commentary on
public issues, and that seemingly propel him
into litigation. See, e.g., Lebron v. Washing-
ton Metropolitan Area Transit Authority,
749 F.2d 893 (CADC 1984). In August 1991,
he contacted Transportation Displays, Incor-
porated (TDI), which manages the leasing of
the billboards in Amtrak’s Pennsylvania Sta-
tion in New York City, seeking to display an
advertisement on a billboard of colossal pro-
portions, known to New Yorkers (or at least
to the more Damon Runyonesque among
them) as “the Spectacular.” The Spectacular
is a curved, illuminated billboard, approxi-
mately 103 feet long and 10 feet high, which
dominates the main entrance to Penn Sta-
tion’s waiting room and ticket area.

On November 30, 1992, Lebron signed a
contract with TDI to display an advertise-
ment on the Spectacular for two months
beginning in January 1993. The contract
provided that “[a]ll advertising copy is sub-
ject to approval of TDI and {Amtrak] as to
character, text, illustration, design and oper-
ation.” App. 671. Lebron declined to dis-
close the specific content of his advertise-
ment throughout his negotiations with TDI,
although he did explain to TDI that it was
generally political. On December 2 he sub-
mitted to TDI (and TDI later forwarded to
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Amtrak) an advertisement deseribed by the

District Court as follows:
“The work is a photomontage, accompa-
nied by considerable text. Taking off on a
widely circulated Coors beer advertise-
ment which proclaims Coors to be the
‘Right Beer,’ Lebron’s piece is captioned
‘Is it the Right's Beer Now? It includes
photographic images of convivial drinkers
of Coors beer, juxtaposed with a Nicara-
guan village scene in which peasants are
menaced by a can of Coors that hurtles
towards them, leaving behind a trail of
fire, as if it were a missile. The accompa-
nying text, appearing on either end of the
montage, criticizes the Coors family for its
support of right-wing causes, particularly
the contras in Nicaragua. Again taking off
on Coors’ advertising which uses the slo-
gan of ‘Silver Bullet’ for its beer cans, the
text proclaims that Coors is ‘The Silver
Bullet that aims The Far Right's political
agenda at the heart of America’” 811
F.Supp. 993, 995 (SDNY 1993).

Amtrak’s vice president disapproved the ad-
vertisement, invoking Amtrak’s policy, inher-
ited from its predecessor as landlord of Penn
Station, the Pennsylvania Railroad Company,
“that it will not allow political advertising on
the [Slpectacular advertising sign.” App.
285.

Lebron then filed suit against Amtrak and
TDI, claiming, inter alia, that the refusal to
place his advertisement on the Spectacular
had violated his First and Fifth Amendment
rights. After expedited discovery, the Dis-
trict Court ruled that Amtrak, because of its
close ties to the Federal Government, was a
Government actor, at least for First Amend-

_ment purposes, and that its rejection of Le-

bron’s proposed advertisement as unsuitable
for display in Penn Station had violated the
First Amendment. The court granted Le-
bron an injunction and ordered Amtrak and
TDI to display Lebron's advertisement on
the Spectacular.

The United States Court of Appeals for
the Second -Circuit reversed. 12 F.3d 388
(1993). The panel's opinion first noted that
Amtrak was, by the terms of the legislation
that created it, not a Government entity, id,
at 390; and then concluded that the Federal

Government was not so involved with Am-
trak that the latter's decisions could be con-
sidered federal action, id., at 391-392. Chief
Judge Newman dissented. We granted cer-
tiorari. 511 U.S. ——, 114 S.Ct. 2098, 128
L.Ed.2d 661 (1994),

II

We have held once, Burton. v. Wilmington
Parking Authority, 365 U.S. 715, 81 S.Ct.
856, 6 L.Ed.2d 45 (1961), and said many
times, that actions of private entities can
sometimes be regarded as governmental ac-
tion for constitutional purposes. See, eg.,
San Francisco Arts & Athletics, Inc. v. Unit-
ed States Olympic Committee, 483 U.S. 522,
546, 107 S.Ct. 2971, 2986, 97 L.Ed.2d 427
(1987); Blum v. Yaretsky, 457 U.S. 991, 1004,
102 S.Ct. 2777, 2785, 73 L.Ed.2d 534 (1982);
Moose Lodge No. 107 v. Irvis, 407 U.S. 163,
172, 92 S.Ct. 1965, 1971, 32 L.Ed.2d 627
(1972). It is fair to say that “our cases
deciding when private action might be
deemed that of the state have not been a
mode! of consistency.” Edmonson v. Lees-
ville Concrete Co., 500 U.S. 614, 632, 111
S.Ct. 2077, 2089, 114 L.Ed.2d 660 (1991) .
(O’CONNOR, J., dissenting). It may be un-
necessary to traverse that difficult terrain in = .
the present case, since Lebron’s first argu-
ment is that Amtrak is not a private entity -
but Government itself. Before turning to the ;
merits of this argument, however, it is neces-,
sary to discuss the propriety of reaching it. -
Lebron did not raise this point below; in- ]
deed, he expressly disavowed it in both the )
District Court and the Court of Appeals.
See Plaintiffs Pre-Trial Proposed Concli-
sions of Law in No. 92-CIV-9411 (SDNY)7p. i
12, n. 1, reprinted in App. in No. 93-7127 ¥
(€A2), p. 1297; Brief for Appellee in No. 98-
7127 (CA2), p. 30, n. 39. In those coiiNs
Lebron argued that Amtrak’s actions vgem‘ ‘
subject to constitutional requirements be- 3§
cause Amtrak, although a private entity, was®
closely connected with federal entities.™
was not until after we granted certiorari thst
Lebron first explicitly presented—in his bt
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(1,2} Our traditional rule is that “[oJnce
a federal claim is properly presented, a party
can make any argument in support of that
claim; parties are not limited to the precise
arguments they made below.” Yee v. Escon-
dido, 503 U.S. 519, ——, 112 S.Ct. 1522, 1532,
118 L.Ed.2d 153 (1992); see also Dewey v.
Des Moines, 173 U.S. 193, 198, 19 S.Ct. 379,
380, 43 L.Ed. 665 (1899). Lebron’s conten-
tion that Amtrak is part of the Government
is in our view not a new claim within the
meaning of that rule, but a new argument to
support what has been his consistent claim:
that Amtrak did not accord him the rights it
was obliged to provide by the First Amend-
ment. Cf. Yee, suprg, 503 U.S,, at ——, 112
S.Ct., at 1532. In fact, even if this were a
claim not raised by petitioner below, we
would ordinarily feel free to address it, since
it was addressed by the court below. Our
practice “permits] review of an issue not
pressed so long as it has been passed
upon...." United States v. Williams, 504
Us. 36, ——-——, 112 S.Ct. 1735, 1738~
1739, 118 L.Ed.2d 352 (1992). See Virginia
Bankshares, Inc. v. Sandberg, 501 U.S. 1083,
1099, n. 8, 111 S.Ct. 2749, 2761, n. 8, 115
L.Ed.2d 929 (1991); Stevens v. Department
of Treasury, 500 U.S. 1, 8, 111 S.Ct. 1562,
1567, 114 L.Ed.2d 1 (1991).

Respondent asserts that, in addition to not
having been raised below, the issue of wheth-
er Amtrak is a Government entity was not
presented in the petition for certiorari. As
this Court’s Rule 14.1(a) and simple prudence
dictate, we will not reach questions not fairly
included in the petition. “The Court decides
which questions to consider through well-
established procedures; allowing the able
counsel who argue before us to alter these
questions or to devise additional questions at
the last minute would thwart this system.”

1. Certiorari was sought and granted in this case
on the following question:

“Whether the court of appeals erred in holding
that Amtrak’s asserted policy barring the display
of political advertising messages in Pennsylvania
Station, New York, was not state action, where:
“(a) the United States created Amtrak, en-
dowed it with governmental powers, owns all
its voting stock. and appoints all members of
its Board;
“(b) the United States-appointed Board ap-
proved the advertising policy challenged here;

Taylor v. Freeland & Kronz, 503 U.S. 638,
—, 112 S.Ct. 1644, 1649, 118 L.Ed.2d 280
(1992). Here, however, we are satisfied that
the argument that Amtrak is a Government
entity is fairly embraced within the question
set forth in the petition for certiorari'—
which explicitly presents neither the “Gov-
ernment entity” theory nor the “closely con-
nected to Government” theory of First
Amendment application, but rather the facts
that would support both. The argument in
the petition, moreover, though couched in
terms of a different but closely related theo-
ry, fairly embraced the argument that Le-

bron now advances. See Pet. for Cert. 16-
18.

The dissent contends that the “Govern-
ment entity” question in the present case
occupies the same status, insofar as Rule
14.1(a) is concerned, as the “physical taking”
question which we deemed excluded in Yee v.
Escondido, 503 U.S. 519, 112 S.Ct. 1522, 118
L.Ed.2d 158 (1992). It gives two reasons for
that equivalence: First, the fact that Lebron
prefaced his question presented by the
phrase, “Whether the court of appeals erred
in holding.” The dissent asserts that this is
similar to the preface in Yee, which had the
effect of limiting the question to the precise
ground relied upon by the Court of Appeal.
Post, at 975-976. But the preface in Yee was
not at all similar. What we said caused the
question presented to be limited to the physi-
cal-taking issue was mot the fact that that
was the only ground addressed by the lower-
court-said-to-be-in-error; but rather the fact
that that was the only ground of decision in
two previous Court of Appeals cases, depar-
ture from which was said by the question
presented to be the issue in the appeal? 503
Us., at —, 112 S.Ct., at 1533.

“(c) the United States keeps Amtrak afloat ev-
ery year by subsidizing its losses; and

“(d) Pennsylvania Station was purchased for
Amtrak by the United Statcs and is shared with
"several other governmental entities.”

2. The quesuon presented in Yee read as follows:

“ ‘Two federal courts of appeal have held that the
transfer of a premium value to a departing mobi-
lehome tenant, representing the value of the right
to occupy at a reduced rate under local mobile-
home rent control ordinances, constitute{s] an
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The dissent’s second reason for believing
that Yee governs the Rule-14.1(a) issue here
is that the structural relationship between
the clearly presented question and the as-
sertedly included question in the two cases is
the same. As the dissent correctly analyzes
Yee, it involved one “umbrella claim” (gov-
ernment taking of property without just com-
pensation) and “two distinct questions” that
were “[slubsidiary to that claim” (whether a
physical taking had occurred, and whether a
regulatory taking had occurred). Post, at
975. But the questions in Yee were “dis-
tinet” in two important ways that the claims
here are not. First of all, it was possible to
consider the existence of a physical taking
without assuming (as one of the premises of
the inquiry) the nonexistence of a regulatory
taking; whereas here it is quite impossible to
consider whether the Government connec-
tions are sufficient to convert private-entity
Amtrak into a Government actor without
first assuming that Amtrak is a private enti-
ty. The opinion in Yee did not have to begin:
“Assuming that no regulatory taking has oc-
curred,....” But the portion of today’s dis-
sent addressing the merits of this case must
begin: “Accepting Lebron's concession that
Amtrak is a private entity....” Post, at 978.
The question of private-entity status is, in
other words, a prior question. The second
respect in which the issues here are less
“distinet” than in Yee is that the factors
relevant to their resolution overlap. In Yee,
what would go to show a regulatory taking
and what would go to show a physical taking
were quite different. Here, however, those
very elements that we would be considering
in determining whether Amtrak-the-private-
entity is so closely connected with the Gov-
ernment as to be a Government actor (for
example, the constitution of its Board) also
bear upon whether it is in fact a private

impermissible taking. Was it error for the state
appellate court to disregard the rulings and hold
that there was no taking under the fifth and
fourteenth amendments? "’ 503 U.S., at —,
112 S.Ct, at 1533.

3. The dissent sees no more in Independent Insur-
ance Agents than a narrow holding that the Court
of Appeals’ decision to reach the statutory repeal
issue was not so imprudent as to be reversible for
abuse of discretion. Even that is a damaging
concession, given the dissent’s apparent position

entity at all. When a question is, like this
one, both prior to the clearly presented ques-
tion and dependent upon many of the same
factual inquiries, refusing to regard it as
embraced within the petition may force us to
assume what the facts wil] show to be ridicu-
lous, a risk which ought to be avoided.

The recent decision of ours that invites
comparison with the dissent’s insistence that
the “Government entity” question is “pre-
cluded,” post, at 975, is not Yee, but United
States Nat. Bank of Ore. v. Independent Ins.
Agents of America, Inc., 508 U.S. ——, 113
S.Ct. 2173, 124 L.Ed.2d 402 (1993). There,
in a case raising the question of the proper
interpretation of 12 U.S.C. § 92 (1926 ed.),
we upheld the propriety of the Court of
Appeals’ considering the prior question
whether 12 US.C. § 92 had been inadver-
tently repealed—even though the parties
themselves had failed to raise that question,
not only (as here) in the court below, but
even in the initial briefs and oral arguments
before the Court of Appeals itself. That is to
say, the situation there, at the court of ap-
peals level, was what the situation would be
before us here, if (1) the dissent were correct
that Rule 14.1(a) was not complied with, and
(2) in addition, even the petitioner’s principal
brief and oral argument had failed to raise
the “Government entity” issue. Even so, we
held in Independent Insurance Agents that it
was proper for the Court of Appeals to re-
quest supplemental briefing upon, and to de-
cide, the statutory repeal question, and we
then went on to inquire into that question
ourselves. QOur opinion was unanimous, not a
single Justice protesting that the judges of
the Court of Appeals, or of this Court, had
constituted themselves “‘as [a] self-directed
boar{d] of legal inquiry,’” or had “exhibit[ed]
little patience,” post, at 978.3

that allowing a litigant “to resuscitate (a] claim
that he himself put to rest” always violates “pru-
dential” rules. Post, at 977. But in fact the
language of the Independent Insurance Agents
opinion is much more approving of the Court of
Appeals’ action than that. It declines even to!
brush aside the Court of Appeals’ {(questionable)
contention that there was ‘a ‘duty’ to address,
section 92, saying only that “[wle need not
decide” that question. 508 U.S., at ——, 113
S.Ct, at 2179. And it goes on to state that the'
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II1
Before proceeding to consider Lebron’s
contention that Amtrak, though nominally a
private corporation, must be regarded as a
Government entity for First Amendment
purposes, we examine the nature and history

of Amtrak and of Government-created corpo-

rations in general.

A

[3] Congress established Amtrak in or-
der to avert the threatened extinction of
passenger trains in the United States. The
statute that created it begins with the con-
gressional finding, redolent of provisions of
the Interstate Commerce Act, see, e.g, 49
U.S.C. §§ 10901, 10903, 10922 (1988 ed. and
Supp. V), that “the public convenience and
necessity require the continuance and im-
provement” of railroad passenger service.
Rail Passenger Service Act of 1970 (RPSA),
§ 101, 84 Stat. 1328 (emphasis added). In
the current version of the RPSA, 45 U.S.C.
§ 501 et seq. (1988 ed. and Supp. V), the
congressional findings are followed by a sec-
tion entitled “Goals,” which begins “The Con-
gress hereby establishes the following goals
for Amtrak,” and includes items of such de-
tail as the following:

“(3) Improvement of the number of pas-
senger miles generated systemwide "per
dollar of Federal funding by at least 30
percent within the two-year period begin-
ning on October 1, 1981.

“(4) Elimination of the deficit associated
with food and beverage services by Sep-
ternber 30, 1982.

“(6) Operation of Amtrak trains, to the
maximum extent feasible, to all station
stops within 15 minutes of the time estab-

Court of Appeals acted “‘without any improprie-
ty,”” and that its decision to consider the issue
was “‘certainly no abuse of its discretion.” [Ibid.
(emphasis added). If we had not thought that
the Court of Appeals’ entertainment of the statu-
tory repeal question was, not merely unreversi-
ble, but appropriate, we would not have ren-
dered ourselves complicit in the enterprise by
exercising our own discretion to grant certiorari
on that question. (There was no particular need
to intervene, since the Court of Appeals had
upheld the law.) . .

lished in public timetables for such opera-
tion.

“(8) Implementation of schedules which
provide a systemwide average speed of at
least 60 miles per hour....” § 50la

Later sections of the statute authorize Am-
trak’s incorporation, §§ 541-542, set forth its
structure and powers, §§ 543-545, and out-
line procedures under which Amtrak will re-
lieve private railroads of their passenger-
service obligations and provide intercity and
commuter rail passenger service itself,
§§ 561-566. See generally National Rail-
road Passenger Corporation v. Atchison T. &
S.F.R. Co, 470 U.S. 451, 453456, 105 S.Ct.
1441, 1445-1447, 84 L.Ed.2d 432 (1985). As
initially conceived, Amtrak was to be “a for
profit corporation,” 84 Stat.,, at 1330, but
Congress later modified this language to pro-
vide, less optimistically perhaps, that Amtrak
“shall be operated and managed as a for
profit corporation,” § 541.

Amtrak is incorporated under the District
of Columbia Business Corporation Act,
D.C.Code § 29-301 et seq. (1981 and Supp.
1994), but is subject to the provisions of that
Act only insofar as the RPSA does not pro-
vide to the contrary, see § 541. It does
provide to the contrary with respect to many
matters of structure and power, including the
manner of selecting the company’s board of
directors. The RPSA provides for a board of
nine members, six of whom are appointed
directly by the President of the United
States. The Secretary of Transportation, or
his designee, sits ex officio. § 543(a)(1)(A).
The President appoints three more directors
with the advice and consent of the Senate,
§ 543(a)(1XC), selecting one from a list of
individuals recommended by the Railway La-

The dissent alsc ceeks to characterize Indepen-
dent Insurance Agents as no more than an appli-
cation of 'the traditional principle that there can
be no estoppel in the way of ascertaining the
existence of a law.” Post, at 977 (internal quota-
tion marks omitted). It was indeed an applica-
tion of that principle insofar as concerned the
claim that the appellants’ right to assert repeal of
the statute had been forfeited. But forfeit was
not the only point decided in the case: not every
nonforfeited claim merits consideration on ap-
peal.
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bor Executives Association, § 543(a)(1)X(C)(i),
one “from among the Govérnors of States
with an interest in rail transportation,”
§ 543(a)(1)(C)(ii), and one as a “representa-
tive of business with an interest in rail trans-
portation,” § 543(a)(1)(C)(iii). ~ These di-
rectors serve 4-year terms. § 543(a)(2)(A).
The President appoints two additional di-
rectors without the involvement of the Sen-
ate, choosing them from a list of names
submitted by various commuter rail authori-
ties. § 543(a)(1)(D). These directors serve
2-year terms. § 543(a)(2)(B). The holders
of Amtrak’s preferred stock select two more
directors, who serve 1l-year terms.
§ 543(a)(1XE). Since the United States
presently holds all of Amtrak's preferred
stock, which it received (and still receives) in
exchange for its subsidization of Amtrak’s
perennial losses, see § 544(c), the Secretary
of Transportation selects these two directors.
The ninth member of the board is Amtrak’s
president, § 543(a)(1)(B), who serves as the
chairman of the board, § 543(a){4), is select-
ed by the other eight directors, and serves at
their pleasure, § 543(d). Amtrak’s four pri-
vate shareholders have not been entitled to
vote in selecting the board of directors since
1981.¢ '

By § 548 of the RPSA, Amtrak is required
to submit three different annual reports to
the President and Congress. One of these, a
“report on the effectiveness of this chapter in
meeting the requirements for a balanced na-
tional transportation system, together with
any legislative recommendations,” is made
part of the Department of Transportation’s
annual report to Congress. § 548(c).

B

Amtrak is not a unique, or indeed even a
particularly unusual, phenomenon. In con-
sidering the question before us, it is useful to
place Amtrak within its proper context in the

4, Originally, Amtrak’s board comprised 15 di-’

rectors: 7 selected by the shareholders and 8
(one of whom had to be the Secretary of Trans-
portation) appointed by the President of the Unit-
ed States. See RPSA §8 303(a) and (c), 84 Stat.,
at 1330-1331. 1In 1973, Congress increased the
number of directors to 17, the number of Presi-
dential appointees to 9, and made the Secretary
of Transportation a director ex officio. See Am-

long history of corporations created and par-
ticipated in by the United States for the
achievement of governmental objectives.

The first was the Bank of the United
States, created by the Act of Feb. 25, 1791,
ch. 10, 1 Stat. 191, which authorized the
United States to subscribe 20 percent of the
corporation’s stock, id, at 196. That Bank
expired pursuant to the terms of its authoriz-
ing Act 20 years later. A second Bank of the
United States, the bank of McCulloch v. Ma-
ryland, 4 Wheat. 316, 4 L.Ed. 579 (1819), and
Osborn v. Bank of United States, 9 Wheat.
738, 6 L.Ed. 204 (1824), was incorporated by
the Act of April 10, 1816, 3 Stat. 266, which
provided that the United States would sub-
scribe 20 percent of the Bank’s capital stock,
ibid, and in addition that the President
would appoint, by and with the advice and
consent of the Senate, 5 of the Bank's 25
directors, the rest to be elected annually by
shareholders other than the United States,
id., at 269.

The second Bank’s charter expired of its
own force, -despite fierce efforts by the
Bank’s supporters to renew it, in 1836. See
generally R. Remini, Andrew Jackson and
the Bank War 155~175 (1967). During the
remainder of the 19th century, the Federal
Government continued to charter private cor-
porations, see, e.g, Act of July 2, 1864, 13
Stat. 365 (Northern Pacific Railroad Compa-
ny), but only once participated in such a
venture itself: the Union Pacific Railroad,
chartered in 1862 with the specification that
two of its directors would be appointed by
the President of the United States. Act of
July 1, 1862, § 1, 12 Stat. 491. See F.
Leazes, Jr., Accountability and the Business -~
State 117, n. 8 (1987) (hereinafter Leazes).

The Federal Government’s first partic-- °
ipation in a corporate enterprise in which (as: -
with Amtrak) it appointed a majority of the::
directors did not occur until the present cen-"

trak Improvement Act of 1973, § 3(a), 87 Stat.

548. In 1976, the number of Presidential ap-..
pointees (apart from the Secretary of Transporta-->
tion) was reduced to eight and Amtrak’s Presi--

dent made a director ex officio. See Rail Trans-_ ;
portation Improvement Act § 103, 90 Stat. 2615._ _
Amtrak’s board was given its current size and__
membership in 1981. See Omnibus Budget Rec- -
onciliation Act of 1981, § 1174, 95 Stat. 689T
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tury. In 1902, to facilitate construction of
the Panama Canal, Congress authorized the
President to purchase the assets of the New
Panama Canal Company of France, including
that company’s stock holdings in the Panama
Railroad Company, a private corporation
chartered in 1849 by the State of New York.
See Act of June 28, 1902, 32 Stat. 481; see
also General Accounting Office, Reference
Manual of Government Corporations, S. Doc.
No. 8, 79th Cong., lst Sess., 176 (1945)
(hereinafter GAO Corporation Manual). The
United States became the sole shareholder of
the Panama Railroad, and continued to oper-
ate it under its original charter, with- the
Secretary of War, as the holder of the stock,
electing the Railroad’s 13 directors. Id, at
177; Joint Committee on Reduction of Non-
essential Federal Expenditures, Reduction of
Nonessential Federal Expenditures, S.Doc.
No. 227, 78th Cong., 2d Sess., 20 (1944)
(hereinafter Reduction of Expenditures).

The first large-scale use of Government-
controlled corporations came with the First
World War. In 1917 and 1918 Congress
created, among others, the United States
Grain Corporation, the United States Emer-
gency Fleet Corporation, the United States
Spruce Production Corporation, and the War
Finance Corporation. See Leazes 20. These
entities were dissolved after the war ended.
See Reduction of Expenditures 1.

The Great Depression brought the next
major group of Government corporations,
which proved to be more enduring. These
were primarily directed to stabilizing the
economy and to making distress loans to
farms, homeowners, banks, and other enter-
prises. See R. Moe, CRS Report for Con-
gress, Administering Public Functions at the
Margins of Government: The Case of Feder-
al Corporations 6-7 (1983). The Reconstruc-
tion Finance Corporation (RFC), to take the
premier example, was initially authorized to
make loans to banks, insurance companies,
railroads, land banks, and agricultural credit
organizations, including loans secured by the
assets of failed banks. See Act of Jan. 22,
1932, § 5, 47 Stat. 6-7. The Federal Deposit
Insurance Corporation (FDIC), was estab-
lished to hold and liquidate the assets of
failed banks, and to insure bank deposits.

See Act of June 16, 1933, ch. 89, § 8, 48 Stat.
168, as amended, 12 US.C. § 1811 et seq.
(1988 ed. and Supp. V). And a few corpora-
tions, such as the Tennessee Valley Authority
(TVA), brought the Government into the
commercial sale of goods and services. See
Act of May 18, 1933, ch. 32, 48 Stat. 58, as
amended, 16 US.C. § 831 et seq. (1988 ed.
and Supp. V).

The growth of federal corporations during
the Depression and the World War II era
was not limited to the numerous entities
specifically approved by Congress. In 1940,
Congress empowered the RFC to create cor-
porations without specific congressional au-
thorization. See Act of June 25, 1940, § 5,
54 Stat. 573-574. The RFC proceeded to do
so with gusto, incorporating on its own the
Defense Plant Corporation, the Defense Sup-
plies Corporation, the Metals Reserve Com-
pany (which itself created several subsidiar-
ies), the Petroleum Reserves Corporation,
the Rubber Development Corporation, and
the War Damage Corporation, among others.
See GAO Corporation Manual 32, 38, 169,
182, 219, 279. Other corporations were
formed, sometimes under state law, without
even the general congressional authorization
granted the RFC. For example, the Defense
Homes Corporation was organized under
Maryland law by the Secretary of the Trea-
sury, using emergency funds allocated to the
President, id, at 28 (“[ilt is not clear what, if
any, specific Federal statutory authority was
relied upon for the creation of the Defense
Homes Corporation”); and the Tennessee
Valley Associated Cooperatives, Inc., was
chartered under Tennessee law by the TVA,
id, at 244 (“[t]here has been found no Feder-
al statute specifically authorizing the Board
of Directors of the Tennessee Valley Authori-
ty to organize a corporation”). By 1945, the

‘General Accounting Office’s Reference Man-

ual of Government Corporations listed 58
government corporations, with total assets
(in 1945 dollars) of 29.6 billion dollars. See
id., at iii, v-vi.

By the end of World War 1I, Government-
created and -controlled corporations had got-
ten out of hand, in both their number and
their lack of accountability. Congress moved
to reestablish order in the Government Cor-
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poration Control Act (GC€A), 59 Stat. 597
(1945), as amended, 31 U.S.C. § 9101 et seq.
(1988 ed. and Supp. V). See Pritchett, The
Government Corporation Control Act of
1945, 40 Am.Pol.Sci.Rev. 495 (1946). The
GCCA required that specified corporations,
both wholly owned and partially owned by
the Government, be audited by the Comp-
troller General. See 59 Stat., at 599, 600.
Additionally, the wholly owned corporations
were required, for the first time, to submit
"budgets which would be included in the bud-
get submitted annually to Congress by the
President. Id, at 598; see also Leazes 22—
23. The Act also ordered the dissolution or
liguidation of all government corporations
created under state law, except for those that
Congress should act to reincorporate; and
prohibited creation of new Government cor-
porations without specific congressional au-
thorization. 59 Stat., at 602; cf 31 U.S.C.
§ 9102,

Thus, in the years immediately following
World War II, many Government corpora-
tions were dissolved, and to our knowledge
only one, the Saint Lawrence Seaway Devel-
opment Corporation, was created. See
Leazes 25, 27. In the 1960's, however, the
allure of the corporate form was felt again,
and new entities proliferated. Many of them
followed the traditional model, often explicit-
ly designated as Government agencies and
located within the existing Government
structure. See, e.g., Foreign Assistance Act
of 1969, § 105, 8 Stat. 809 (creating the
Overseas Private Investment Corporation as
“an agency of the United States under the
policy guidance of the Secretary of State”),
as amended, 22 U.S.C. § 2191 et seq. (1988
ed. and Supp. V). Beginning in 1962, howev-
er, the Government turned to sponsoring cor-
porations which it specifically designated not
to be agencies or establishments of the Unit-
ed States Government, and declined to sub-
ject to the control mechanisms of the GCCA.
The first of these, the Communications Satel-
lite Corporation (Comsat), was incorporated
under the District of Columbia Business Cor-
poration Act, D.C.Code § 29-301 et seq.
(1981 and Supp.1994), see 47 U.S.C. § 731 et

. seq., with the purpose of entering the private
sector, but doing so with Government-con-
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ferred advantages, see Moe, suprg, at 22.
Comsat was capitalized entirely with private
funds. See Seidman, Government-sponsored
Enterprise in the United States, in The New
Political Economy: The Public Use of the
Private Sector 92 (B. Smith ed. 1975). In
contrast to the corporations that had in the
past been deemed part of the Government,
Comsat’s board was to be controlled by its
private shareholders; only 3 of its 15 di-
rectors were appointed by the President,
§ 733(a).

The Comsat model, which was seen as
allowing the Government to act unhindered
by the restraints of bureaucracy and politics,
see Moe, supra, at 22, 24, was soon followed
in creating other corporations. But some of
these new “private” corporations, though said
by their charters not to be agencies or in-
strumentalities of the Government, see, e.g,,
47 U.S.C. § 396(b) (Corporation for Public
Broadcasting (CPB)); 42 USs.C.
§ 2996d(e)(1) (Legal Services Corporation
(LSC)), and though not subjected to the re-
strictions of the GCCA, were (unlike Comsat)
managed by boards of directors on which
Government appointees had not just a few
votes but voting control. See Public Broad-
casting Act of 1967, § 201, 81 Stat. 369
(CPB’s entire board appointed by President);
Legal Services Corporation Act of 1974, § 2,
88 Stat. 379 (same for LSC).

{41 Amtrak is yet another variation upon
the Comsat theme. Like Comsat, CPB and
LSC, its authorizing statute declares that it
“will not be an agency or establishment of
the United States Government.” 84 Stat., at
1330; see 45 U.S.C. § 541. Unlike Comsat,
but like CPB and LSC, its board of directors
is controlled by Government appointees.
And unlike all three of those “private” corpo-
rations, it has been added to the list of
corporations covered by the GCCA, see 31
US.C. § 9101 (1988 ed. and Supp. V). As
one perceptive observer has concluded with
regard to the post-Comsat Governmenb—spon-=
sored “private” enterprises: .

“There is no valid basis for dxstmgmshmg:

between many government-sponsored en-

terprises and other types of government
activities, except for the fact that they are’
designed [designated?] by law as ‘not an
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agency and_instrumentality of the United
States Government.” Comparable powers
and immunities could be granted to Such
agencies without characterizing them as
non-government.” Seidman, supra, at 93.

v

[5,61 Amtrak claims that, whatever its
relationship with the Federal Government,
its charter’s disclaimer of agency status pre-
vents it from being considered a Government
entity in the present case. This reliance on
the statute is misplaced. Section 541 is as-
suredly dispositive of Amtrak’s status as a
Government entity for purposes of matters
that are within Congress’ control—for exam-
ple, whether it is subject to statutes that
impose obligations or confer powers upon
Government entities, such as the Administra-
tive Procedure Act, 5 U.S.C. § 551 et seq.
(1988 ed. and Supp. V), the Federal Advisory
Comnmittee Act, 5 U.S.C.App. § 1 et seq, and
the laws governing Government procure-
ment, see 41 U.S.C. § 5 et seq. (1988 ed. and
Supp. V). And even beyond that, we think
§ 541 can suffice to deprive Amtrak of all
those inherent powers and immunities of
Government agencies that it is within the
power of Congress to eliminate. We have no
doubt, for example, that the statutory disa-
vowal of Amtrak’s agency status deprives
Amtrak of sovereign immunity from suit, see
Sentner v. Amtrak, 540 F.Supp. 557, 560 (NJ
1982), and of the ordinarily presumed power
of Government agencies authorized to incur
obligations to pledge the credit of the United
States, see, e.g, Debt Obligations of Nat.
Credit Union Admin., 6 Op.Off. Legal Coun-
sel 262, 264 (1982). But it is not for Con-
gress to make the final determination of Am-
trak’s status as a government entity for pur-
poses of determining the constitutional rights
of citizens affected by its actions. If Amtrak
is, by its very nature, what the Constitution
regards as the Government, congressional
pronouncement that it is not such can no
more relieve it of its First Amendment re-
strictions than a similar pronouncement
could exempt the Federal Bureau of Investi-
gation from the Fourth Amendment. The
Constitution constraing governmental action
“by whatever instruments or in whatever

modes that action may be taken.” Ex parte
Virginia, 100 U.S. 339, 346-347, 25 L.Ed. 676
(1880). And under whatever congressional
label. As we said of the Reconstruction Fi-
nance Corporation in deciding whether debts
owed it were owed the United States Govern-
ment: “That the Congress chose to call it a
corporation does not alter its characteristics
50 as to make it something other than what it
actually is....” Cherry Cotton Mills, Inc. v.
United States, 327 U.S. 536, 539, 66 S.Ct.
729, 730, 90 L.Ed. 835 (1946).

Amtrak points to two of our opinions that
characterize Amtrak as a nongovernmental
entity. The first is National Railroad Pas-
senger Corporation v. Boston & Maine
Corp, 503 U.S. 407, —, 112 S8.Ct. 1394,
1398, 118 L.Ed.2d 52 (1992), which describes
the corporation as “not an agency or instru-
mentality of the United States Government.”
But the governmental or nongovernmental
nature of Amtrak had no conceivable rele-
vance to the issues before the Court in Bos-
ton & Maine. The quoted characterization,
similar to that contained in the statute, was
merely set forth at the beginning of the
opinion, in describing the factual background
of tae case. It is hard to imagine weaker
dictum.

The second case is National Railroad Pas-
senger Corporation v. Atchison, T. & S.F.R.
Co., 470 U.S. 451, 105 S.Ct. 1441, 84 L.Ed.2d
432 (1985). There the governmental charac-
ter of Amtrak was marginally relevant. The
railroads opposing Amtrak in the case ar-
gued that a subsequent statute reneging on
the Government's own obligations was sub-
ject to a “more rigorous standard of review”
under the Due Process Clause than a statute
impairing private contractual obligations.
Id, at 471, 105 S.Ct., at 1454. The Court
said it did not have to consider that question
because the contracts in question were “not
between the railroads and the United States
but simply between the railroads and the
nongovernmental corporation, Amtrak.” Id,,
at 470, 105 S.Ct., at 1454. But it develops,
later in the opinion, that the Court would not
have had to consider that question anyway,
since it concluded that the contracts (whether
those of the United States or not) did not
incur the obligation alleged. The effect of
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the apparent reliance upon Amtrak’s nongov-
ernmental character was af most to enable
the Court to make, later in the opinion, with-
out applying the “more rigorous standard”
urged by the railroads, the superfluous argu-
ment that “[e}ven were the Court of Appeals
correct that the railroads have a private con-
tractual right ... we disagree with the Court
of Appeals’ conclusion that the Due Process

Clause limited Congress’ power to [affect

that right as it did).” Id., at 476, 105 S.Ct.,
at 1457. Moreover, for the purpose at hand
in Atchison it was quite proper for the Court
to treat Congress’ assertion of Amtrak’s non-
governmental status in § 541 as conclusive,
As we have suggested above, even if Amtrak
is a Government entity, § 541's disavowal of
that status certainly suffices to disable that
agency from incurring contractual obligations
on behalf of the United States. For these
reasons, we think that Atchison’s assump-
tion of Amtrak's nongovernmental status (a
point uncontested by the parties in the case,
since it was not Amtrak’s governmental char-
acter which the railroads relied upon to es-
tablish an obligation of the United States)
does not bind us here.

v

[7] The question before us today is unan-
swered, therefore, by governing statutory
text or by binding precedent of this Court.
Facing the question of Amtrak’s status for
the first time, we conclude that it is an
agency or instrumentality of the United
States for the purpose of individual rights
guaranteed against the Government by the
Constitution.

. This conclusion seems to us in accord with
public and judicial understanding of the na-
ture of Government-created and -controlled
corporations over the years. A remarkable
feature of the heyday of those corporations,
in the 1930’s and 1940’s, was that, even while
they were praised for their status “as agen-
cies separate and distinet, administratively
and financially and legally, from the govern-
ment itself, [which] has facilitated their adop-
tion of commercial methods of accounting
and financing, avoidance of political controls,
and utilization of regular procedures of busi-
ness management,” it was. fully acknowl-

.
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edged that they were a “device” of “govern-
went,” and constituted %mte
agencies” apart from “regular government
departments.” Pritchett, 40 Am.Pol.Sci.Rev,,
at 495. The Reference Manual of Govern-
ment Corporations, prepared in 1945 by the
Comptroller General, contains as one of its
Tables “Corporations arranged according to
supervising or interested Government de-
partment or agency,” see GAO Corporation
Manual x-xi. This lists the 58 then-extant
Government corporations under the various
departments and agencies, from the Agricul-
ture Department to the War Department,
and then concludes the list with five “Inde-
pendent corporations”-—-analogous, one sup-
poses, to the “independent agencies” of the
Executive Branch proper. The whole tenor
of the Manual is that these corporations are
part of the Government.

This Court has shared that view. For
example, in Reconstruction Finance Corp. v.
J.G. Menikan Corp, 312 U.S. 81, 61 S.Ct.
485, 85 L.Ed. 595 (1941), Chief Justice
Hughes, writing for the Court, described the
RFC, whose organic statute did not state it
to be a Government instrumentality, as,
nonetheless, “a corporate agency of the gov-
ernment,” and said that “it acts as a govern-
mental agency in performing its functions.”
Id, at 88, 61 S.Ct., at 486. In Cherry Cotton
Mills, Inc. v. United States, 327 U.S. 536, 66
S.Ct. 729, 90 L.Ed. 835 (1946), we had little
difficulty finding that the RFC was “an agen-
cy selected by Government to accomplish
purely governmental purposes,” id., at 539,
66 S.Ct., at 730, and was thus entitled to the
benefit of a statute giving the Court of
Claims jurisdiction over “counterclaims ...
on the part of the Government of the United
States,” .28 U.S.C. § 250(2) (1940 ed.). Like-
wise in Inland Waterways Corp. v. Young,
309 U.S. 517, 60 S.Ct. 646, 84 L.Ed. 901
(1940), we found that the Inland Waterways
Corporation, which similarly was not specifi-
cally designated in its charter as an instru-
mentality of the United States,.see Act of
June 3, 1924, 43 Stat. 360, was an agency of
the United States, so that its funds were
“public moneys” for which national banks
could give security under § 45 of the Nation-
al Banking Act of 1864, 13 Stat. 113, 308
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’ U.S,, at 523-524. Justice Frankfurter wrote
for the Court:
“So far as the powers of 2 national bank

to pledge its assets are concerned, the number, took that statement, perhaps too
form which Government takes—whether it *

appears as the Secretary of the Treasury,
the Secretary of War, or the Inland Water-
ways Corporation—is wholly immaterial.
The motives which lead Government to
clothe its activities in corporate form are
entirely unrelated to the problem of safe-
guarding governmental deposits....” Id,
at 523, 60 S.Ct.. at 650.

Even Congress itself appeared to acknowl-
edge. at least until recent years, that Govern-
ment-created and -controlled corporations
were part of the Government. The Govern-
ment Corporation Control Act of 1945, dis-
cussed above, which brought to an end the
era of uncontrolled growth of Government
corporations, provided that, without explicit
congressional authorization, no corporation
should be acquired or created by “any officer
or agency of the Federal Government or by
any Government corporation for the purpose
of acting as an agency or instrumentality of
the United States....” § 304(a), 59 Stat;, at
602 (emphasis added). That was evidently
intended to restrict the creation of all Gov-
ernment-controlled policy-implementing cor-
porations, and not just some of them. And
the companion provision that swept away
many of the extant corporations said that no
wholly owned government corporation creat-
ed under state law could continue “as an
agency or instrumentality of the United
States,” § 304(b), 59 Stat., at 602. Once
again, that was evidently meant to eliminate
policy-implementing government ownership
of all state corporations, and not just some of
them. From the 1930’s onward, many of the
statutes creating Government-eontrolled cor-
porations said explicitly that they were agen-
cies or instrumentalities of the United States,
see, e.g., Act of June 9, 1947, § 1, 61 Stat.
130, as amended, 12 U.S.C. § 635 (creating
the Export-Import Bank of Washington as
“an agency of the United States of Amer-
ica”); Federal Crop Insurance Act, § 503, 52
Stat. 72 (1938), 7 U.S.C. § 1503 (creating
Federal Crop Insurance Corporation as “an
agency of and within the Department of

Agriculture”), and until 1962 none said other-
wise. As we have described above, more-
over, those later statutes, relatively few in

uncritically, from an earlier statute pertain-
" ing to a corporation (Comsat) that was genu-
. inely private and not Government controlled.

[8] That Government-created and -con-
trolled corporations are (for many purposes
at least) part of the Government itself has a
strong basis, not merely in past practice and
understanding, but in reason itself. It surely
cannot be that government, state or federal,
is able to evade the most solemn obligations
imposed in the Constitution by simply resort-
ing to the corporate form. On that thesis,
Plessy v. Ferguson, 163 U.S. 5317, 16 S.Ct.
1138, 41 L.Ed. 256 (1896), can be resurrected
by the simple device of having the State of
Louisiana operate segregated trains through
a state-owned Amtrak. In Pennsylvania v.
Board of Directors of City Trusts of Phila-
delphia, 353 U.S. 230, 77 S.Ct. 806, 1 L.Ed.2d
792 (1957) (per curiam), we held that Girard
College, which had been built and maintained
pursuant to a privately erected trust, was
nevertheless a governmental actor for consti-
tutional purposes because it was operated
and controlled by a board of state appointees,
which was itself a state agency. Id, at 231,
77 S.Ct., at 806. Amtrak seems to us an a
Sfortiori case.

Amtrak was cre_gg,d_bu\sp}_e}c'i%l_sflaﬁute,
explicitly for the furtherance of federal gov-
ernrgeptal goals. As we have described, six
of the corporation’s eight externally named
directors (the ninth 1s named by a majority
of the board itself) are appointed directly by
the President of the United States—four of

. them (including the Secretary of Transporta-.

i tion) with the advice and consent of the
: Senate. See §§ 543(a)(1)(A), (C)-(D). Al-
 though the statute restricts most of the Pres-
ident’s choices to persons suggested by cer-
"tain’ organizations or persons héving certain
“qualifications, those restrictions have been
“tailor-made by Congress for this entity alone.
They do not in our view establish an absence
of control by the Government as a whole, but
rather constitute a restriction imposed by
one of the political branches upon the other.
Moreover, Amtrak is not merely in the tem-

.

y

. R
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porary control of the Government (as a pri-
vate corporation whose stock comes into fed-
eral ownership might be); it is established
and organized under federal law for the very
purpose of pursuing federal governmental
objectives, under the direction and control of
federal governmental appointees. It is in
that respect no different from the so-called
independent regulatory agencies such as the
Federal Communications Commission or the
Securities Exchange Commission, which are
run by Presidential appointees with fixed
terms. It is true that the directors of Am-
trak, unlike commissioners of independent
regulatory agencies, are not, by the explicit
terms of the statute, removable by the Presi-
dent for cause, and are not impeachable by
Congress. But any reduction in the imme-
diacy of accountability for Amtrak directors
vis-a-vis regulatory commissioners seems to
us of minor consequence for present pur-
poses—especially since, by the very terms of
the chartering Act, Congress’s “right to re-
peal, alter, or amend this chapter at any time
is expressly reserved.” 45 U.S.C. § 541

[9] Respondent appeals to statements
this Court made in a case involving the sec-
ond Bank of the United States, Bank of
United States v. Planters’ Bank of Georgia, 9
Wheat. 904, 6 L.Ed. 244 (1824). There we
allowed the Planters’ Bank, in which the
State of Georgia held a noncontrolling inter-
est, see Act of Dec. 19, 1810, § 1, reprinted
in Digest of Laws of State of Georgia 34-33
(0. Prince ed. 1822);. Act-of Dec-8, 1811, § 1,
id, -at 35, to be sued ir federal-court despite
the Eleventh Amendment, -reasoning that
“[tThe State does not, by becoming a corpora-
tor, identify itself- with the corporation,” id,
at 907. “The government of the Union,” we
said, “held shares in the old Bank of the
United States; but the privileges of the gos-
ernment were not imparted by that circum-
stance to the Bank. The United States was
not a party to suits brought by or against the
Bank in the sense of the constitution.” Id.,
at 908. But it does not contradict those
statements to hold that a corporation is an

5. Section 543(c) purports to divide the authority
to select seven directors between the common
stockholders and the preferred stockholders

upon conversion of one-fourth or more of Am-

trak’s outstanding preferred stock to comman

agency of the Government, for purposes of
the constitutional obligations of Government
rather than the “privileges of the govern-
ment,” when the state has specifically creat-
ed that corporation for the furtherance of
governmental objectives, and not merely
bolds some shares but controls the operation
of the corporation through its appointees.

Respondent also invokes our decision in
the Regional Rail Reorganization Act Cases,
419 U.S. 102, 95 S.Ct. 335, 42 L.Ed.2d 320
(1974), which found the Consolidated Rail
Corporation, or Conrail, not to be a federal
instrumentality, despite the President’s pow-
er to appoint, directly or indirectly, 8 of its 15
directors. See id, at 152, n. 40, 95 S.Ct,, at
363, n. 40; Regional Rail Reorganization Act
of 1973 § 301, 87 Stat. 1004. But we specifi-
cally observed in that case that the directors
were placed on the board to protect the
United States’ interest “in assuring payment
of the obligations guaranteed by the United
States,” and that “[fJull voting control ...
will shift to the shareholders if federal obli-
gations fall below 50% of Conrail's indebted-
ness.” 419 US., at 152, 95 S.Ct, at 363.
Moreover, we noted, “[t]he responsibilities of
the federal directors are not different from
those of the other directors—to operate Con-
rail at a profit for the benefit of its share-
holders,” ibid—which contrasts with the
public-interest “goals” set forth in Amtrak’s
charter, see 45 U.S.C. § 50la. Amtrak is
worlds apart from Conrail: the Government
exerts its control not as a creditor but as a
policymaker, and no provision exists that will
automatically terminate control upon termi-
nation of a temporary financial interest.®

- * »

[ [10] We hold that where, as here, the
Government creates a corporation by specia
law, for the furtherance of governmental ob
jectives, and retains for itself permanent au
thority to appoint a majority of the director

\ of that corporation, the corporation is part ¢
the Government for purposes of the Firs

stock. This subsection was originally enacted i
1970, and has not since been amended. It
irreconcilable with the revised provision for
nine-member board, § 543(a)(1).
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Amendment. We express no opinion as to
whether Amtrak’s refusal to display Lebron’s
advertisement violated that Amendment, but
leave it to the Court of Appeals to decide
that. The judgment of the Court of Appeals
is reversed, and the case is remanded for
further proceedings consistent with this opin-
ion, .

It is so ordeved.

Justice O’'CONNOR, dissenting.

The Court holds that Amtrak is a Govern-
ment entity and therefore all of its actions
are subject to constitutional challenge. Le-
bron, however, expressly disavowed this ar-
gument below, and consideration of this
broad and unexpected question is precluded
because it was not presented in the petition
for certiorari. The question on which we
granted certiorari is narrower: Whether the
alleged suppression of Lebron’s speech by
Amtrak, as a concededly private entity,
should be imputed to the Government. Be-
cause Amtrak’s decision to reject Lebron’s
billboard proposal was a matter of private
business judgment and ‘not of Government
coercion, I would affirm the judgment below.

I

This Court’s Rule 14.1(a) provides: “Only
the questions set forth in the petition, or
fairly included therein, will be considered by
the Court.” While “[t]he statement of any
question presented will be deemed to com-
prise every subsidiary question,” ibid, ques-
tions that are merely “related” or “comple-
mentary” to the question presented are not
“fairly included therein.” Yee v. Escondido,
503 U.S. 519, — -——, 112 S.Ct. 1522,
1532-1534, 118 L.Ed.2d 153 (1992). In Yee,

we held that a regulatory taking argument,.

while subsidiary to the umbrella question
whether a taking had occurred, was only
complementary to the physical taking inquiry
set forth in the petition and thus was barred
under Rule 14.1(a). See id, at ——, 112
S.Ct., at 1532. Here, state action is the
umbrella claim. Subsidiary to that claim, but
complementary to each other, are two dis-
tinet questions: whether Amtrak is a Gov-
ernment entity, and whether Amtrak’s con-

duct as a private actor is nevertheless attrib-
utable to the Government.

We granted certiorari on the following
question, set forth in the petition:

“Whether the court of appeals erred in
holding that Amtrak’s asserted policy bar-
ring the display of political advertising
messages in Pennsylvania Station, New
York, was not state action, where:

(a) the United States created Amtrak,
endowed it with governmental powers,
owns all its voting stock, and appoints all
the members of its Board;

(b) the United States-appointed Board
approved the advertising policy challenged
here;

(c) the United States keeps Amtrak
afloat every year by subsidizing its losses;
and

(d) Pennsylvania Station was purchased
for Amtrak by the United States and is
shared with several other governmental
entities.” Pet. for Cert. i.

The question asks whether the challenged
policy “was not state action” and therefore
may, at first blush, appear to present the
umbrella inquiry. Yee suggests otherwise.
The petition there recited two decisions by
the Courts of Appeals and asked: *“Was it
error for the state appellate court to disre-

gard the rulings and hold that there was no’

taking under the fifth and fourteenth amend-
ments?”’ Instead of focusing on whether
“there was no taking,” we read the question
as a whole. Since the decisions by the
Courts of Appeals and the lower court opin-
ion involved only physical takings, we con-
cluded, “Fairly construed, then, petitioners’
question presented is the equivalent of the
question, ‘Did the court below err in finding
no physical taking? ” 503 U.S., at —, 112
S.Ct.,, at 1533.

Just so here. The question asks whether
the lower court erred and thus “directs our
attention to the decisions below. The Dis-
trict Court, in its thorough order, explicitly
noted Lebron’s theory of the case: “Plaintiff
does not contend that Amtrak is a govern-
mental agency. What plaintiff contends is
that the federal government is sufficiently
intertwined in Amtrak’s operations and au-
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thority that the particular actions at issue
must be deemed governmental action.” 811
F.Supp. 993, 999 (SDNY 1993). Before the
Court of Appeals, in order to distinguish a
long line of cases which held that Amtrak is
not a Government agency, Lebron stated:
“Since Lebron does not contend that Amtrak
is a governmental entity per se, but rather is
so interrelated to state entities that it should
be treated as a state actor here, these cases
are inapposite.” Brief for Michael A. Lebron
in No. 93-7127 (CA2), p. 30, n. 39.

The Court of Appeals, like the District
Court, substantively discussed only the sec-
ond question that Lebron argues here—
whether Amtrak’s conduct in this case impli-
cates “the presence of government action in
the activities of private entities” 12 F.3d
388, 390 (CA2 1993). To introduce its analy-
sis, the Court of Appeals did state that “{t]he
Rail Passenger Service Act of 1970 ... creat-
ed Amtrak as a private, for-profit corporation
under the District of Columbia Business Cor-
poration Act,” ibid, relying on Congress’
characterization of the corporation in 45
US.C. § 541. In so asserting, the Court of
Appeals did not “ ‘pas[s] upon’ ” the question
such that it is now a proper basis for rever-
sal, ante, at 965, but rather merely identified
the question that the court had to address
and focused the inquiry on the precise argu-
ment presented by Lebron. This observa-
tion by the Court of Appeals is much like—
indeed, much less extensive than—our dis-
cussion of Amtrak’s status as a private corpo-
ration in National Railroad Passenger Cor-
poration v. Atchison, T. & S.F.R. Co.,, 470
U.S. 451, 453456, 105 S.Ct. 1441, 1445-1447,
84 L.Ed.2d 432 (1985). I agree with the
Court that Atchison does not bind us, ante,
at 971-972, but by the same token I do not
see how the court below could be said to have
addressed the issue. A passing observation
could not constitute binding precedent; so
too it could not serve as the basis for rever-
‘sal.

The question set forth in the petition fo-
cused on the specific action by Amtrak, not
on the general nature of the corporation as a

_ *The Court would read more into the decision,

because we ‘“‘decline[d] even to brush aside the
Court of Appeals’ (questionable) contention that

private or public entity. Lebron asked
whether “Amtrak’s asserted policy barring
the display of political advertising messages
in Pennsylvania Station, New York, was not
state action.” The list that follows this ques-
tion, while partially concerning Amtrak’s na-
ture as an entity, went to support the thrust
of the query, which is whether these enumer-
ated attributes render Amtrak’s advertising
policy state action. Lebron’s emphasis on
the specific action challenged is the crucial
difference between his alternative arguments
for state action. The first inquiry—whether
Amtrak is a Government entity—focuses on
whether Amtrak is so controlled by the Gov-
ernment that it should be treated as a Gov-
ernment agency, and all of its decisions con-
sidered state action. The second inquiry
takes Lebron at his word that Amtrak-is not
a Government entity and instead focuses on
the State’s influence on particular actions by
Amtrak as a private actor.

Fairly construed, the question presented is
whether the Court of Appeals erred in hold-
ing that the advertising policy of Amtrak, as
a private entity, is not attributable to the
Federal Government despite the corpora-
tion’s links thereto. This question is closely
related and complementary to, but certainly
not inclusive of, the question answered by
the Court today, which is whether those links
render Amtrak the functional equivalent of a
Government agency. In my view, the latter
question is barred by Rule 14.1(a).

Relying on United States Nat. Bank of
Ore. v. Independent Ins. Agents of America,
Inc, 508 U.S. ——, 113 S.Ct. 2173, 124
L.Ed.2d 402 (1993), the Court argues that it
properly addresses whether Amtrak is a
Government entity because that inquiry is
“prior to the clearly presented question,”
namely, whether Amtrak’s decision is attrib-
utable to the Government. Ante, at 966.
Independent Insurance Agenis, however,
held only that the Court of Appeals had.
authority to consider a waived claim sua-
sponte and did not abuse its discretion in
doing so.,* That is quite different from the,

there was ‘a “duty” to address section 92, saying
only that ‘[wle need not decide’ that question.”
Ante, at 966, n. 3. But by (prudently) reserving
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purpose for which the Court now marshals
the case, which is to justify its consideration
of a waived question in the first instance, As
explained below, I do not question the
Court’s authority, only its prudence. In any
event, the dispute in Independent Insurance
Agents centered on the interpretation of a
statute that may not have existed, and, as the
Court recognizes, ante, at 966, n. 3, the deci-
sion simply applied the traditional principle
that “[t]here can be no estoppel in the way of
ascertaining the existence of a law.” - Town
of South Ottawa v. Perkins, 94 U.S. 260, 267,
24 L.Ed. 154 (1877). Here, one need not
assume the existence of any predicate legal
rule to accept Lebron’s word that Amtrak is
a private entity.

The mere fact that one question must be
answered before another does not insulate
the former from Rule 14.1(a) and other waiv-
er rules. In Stone v. Powell, 428 U.S. 465, 96
S.Ct. 3037, 49 L.Ed.2d 1067 (1976), we held
that Fourth Amendment claims are not ordi-
narily cognizable in federal habeas proceed-
ings and distinguished several cases by not-
ing that “the issue of the substantive scope of
the writ was not presented in the petition[s]
for certiorari.” Id, at 481, n. 15, 96 S.Ct,, at
3046, n. 15. We thus recognized that those
decisions properly avoided the question of
cognizability, which question, of course, is
logically anterior to the merits of the Fourth
Amendment claims presented. In Steagald
v. United States, 451 U.S. 204, 211, 101 S.Ct.
1642, 1647, 68 L.Ed.2d 38 (1981), we held
that the Government had conceded that the
petitioner had a Fourth Amendment interest
in the searched home, an inquiry that pre-
cedes the question that was preserved,
whether the search was reasonable. In Ka-
men v. Kemper Financial Services, Inc., 500
US. 90, 97, n. 4, 111 S.Ct. 1711, 1716, n. 4,
114 L.Ed.2d 152 (1991), because the question
was neither litigated below nor included in
the petition, we assumed the existence of a
cause of action under § 20(a) of the Invest-
ment Company Act of 1940 before addressing
the requirements of such an action. See also
Burks v. Lasker, 441 U.S. 471, 476, 99 S.Ct.

the question, the Court could not have implied its
answer. And our “complicit[y] in the [Court of
Appeals’] enterprise,” ibid., exists only if one
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1831, 1836, 60 L.Ed.2d 404 (1979) (assuming
same). Finally, in McCormick v. United
States, 500 US. 257, 111 S.Ct. 1807, 114
L.Ed.2d 3807 (1991), the Court held that a
state legislator did not violate the anti-extor-
tion Hobbs Act, 18 U.S.C. § 1951, by accept-
ing campaign contributions without an explic-
it exchange of improper promises. The
Court reached this question only after declin-
ing to consider whether the Act applies to
local officials at all, because that question
was neither argued below nor included in the
petition for certiorari. McCormick, 500 U.S,,
at 268, n. 6, 111 S.Ct., at 1814, n. 6; see also
id, at 280, 111 S.Ct., at 1820 (SCALIA, J.,
concurring) (accepting the assumption, be-
cause the argument was waived, that the
Hobbs Act is a “federal ‘payment for official
action’ statute” even though “I think it well
to bear in mind that the statute may not
exist”).

The Court does not take issue with these
cases but argues further that, because the
question whether Amtrak is a government
entity is “dependent upon many of the same
factual inquiries [as the .clearly presented
question], refusing to regard it as embraced
within the petition may force us to assume
what the facts will show to be ridiculous, a
risk which ought to be avoided.” Ante at
966. A certain circularity inheres in this
logic, because the Court must first answer
the omitted question in order to determine
whether its answer turns on “the same factu-
al inquiries” as the clearly presented ques-
tion. As for the facts, the record is shaped
by the parties’ arguments below. Perhaps
serendipity has given the Court a factual
record adequate to decide a question other
than that advanced below, but there is no
guarantee of such convergence. It is rather
unfair to hold a party to a record that it may
have developed differently in response to a
different theory of the case. It is this risk of
unfairness, rather than the fear of seeming
“ridiculous,” that we should avoid. -

Rule 14.1(a), of course, imposes only a
prudential limitation, but one that we disre-
gard “only in the most exceptional cases.”

indulges in the unlikely inference that we held
more than what we said we did.
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Stone v. Powell, 428 U.S,, at 481, n. 15, 96
S.Ct., at 3046, n. 15; see also United States
v. Mendenhall, 446 U.S. 544, 551, n. 5, 100
S.Ct. 1870, 1875, n. 5, 64 L.Ed.2d 497 (1980).
This is not one of them. As noted before,
not only did Lebron disavow the argument
that Amtrak is a Government entity below,
he did so in order to distinguish troublesome
cases. Lebron's post-petition attempt to re-
suscitate the claim that he himself put to rest
is precisely the kind of bait-and-switch strat-
egy that waiver rules, prudential or other-
wise, are supposed to protect against. In
Steagald, 451 U.S,, at 211, 101 S.Ct., at 1647,
for example, we stated unequivocally that
“the Government, through its assertions, con-
cessions, and acquiescence, has lost its right
to challenge petitioner's assertion that he
possessed a legitimate expectation of privacy
in the searched home.” I see no difference
here.

The Rule’s prudential limitation on our
power of review serves two important pur-
poses, both of which the Court disserves by
deciding that Amtrak is a Government entity.
First, the Rule provides notice and enables
the respondent to sharpen its arguments in
opposition to certiorari. “By forcing the pe-
titioner to choose his question at the outset,
Rule 14.1(a) relieves the respondent of the
expense of unnecessary litigation on the mer-
its and the burden of opposing certiorari on
unpresented questions.” Yee 503 U.S, at
——, 112 S.Ct,, at 1533. Lebron argues that
Amtrak has waived its Rule 14.1(a) argument
by failing to object in the brief in opposition
to certiorari. But that is exactly the point:
The question set forth did not fairly include
an argument that Amtrak is a Government
agency, and, indeed, the petition was devoted
to whether Amtrak’s private decision should
be imputed to the State. Even at pages 16-
18, the petition did not “fairly embrace[ ] the
argument that Lebron now advances,” ants,
at 965, but rather argued that the composi-
tion of Amtrak’s board “renders an otherwise
private entity a state actor,” Pet. for Cert. 16
(emphasis added)—thus specifically repeat-
ing the concession he now wishes to with-
draw. Amtrak could not respond to a point
not argued and did not waive an argument
that was not at issue. Not until the merits

brief did Amtrak have notice that Lebron
would contradict his persistent assertion that
the corporation was a private entity.

Second, the Rule assists the management
of our cases. “Rule 14.1(a) forces the parties
to focus on the questions the Court has
viewed as particularly important, thus en-
abling us to make efficient use of our re-
sources.” Yee, 503 U.S, at — 112 S.Ct,
at 1533. We normally grant only petitions
that present an important question of law on
which the lower courts are in conflict. Here,
the lower courts have generally held that
Amtrak is not a Government entity, see, e.g,,
Anderson v. National Railroad Passenger
Corporation, 754 F.2d 202, 204 (CAT 1985);
Ehm v. National Railroad Passenger Corpo-
ration, 732 F.2d 1250, 1255 (CAB), cert. de-
nied, 469 U.S. 982, 105 S.Ct. 387, 83 L.Ed.2d
322 (1984), and none of our cases suggests
otherwise. Even where the lower courts are
in clear conflict, we often defer consideration
of novel questions of law to permit further
development. Despite the prevalence of pub-
licly owned corporations, whether they are
Government agencies is a question seldom
answered, and then only for limited pur-
poses. See Cherry Cotton Mills v. United
States, 327 U.S. 536, 539, 66 S.Ct. 729, 730,
90 L.Ed. 835 (1946); National Railroad Pas-
senger Corporation v. Atchison, T. & S.F.R.
Co, 470 U.S, at 471, 105 S.Ct., at 1454.
Answering this question today merely opens
the back door to premature adjudication of
similarly broad and novel theories in the
future. :

Weeding out such endeavors, Rule 14.1(a),
like other waiver rules, rests firmly upon a
limited view of our judicial power. See, e.g.,
Carducci v. Regan, 714 F.2d 171, 177 (CADC
1983) (Secalia, J.) (“The premise of our adver-
sarial system is that appellate courts do not
sit as self-directed boards of legal inquiry
and research, but essentially as arbiters of
legal questions presented and argued by the
parties before them”). “The doctrine of judi-
cial restraint teaches us that patience in the
judicial resolution of conflicts may sometimes
produce the most desirable result.” Stevens,
Some Thoughts on Judicial Restraint, 66 Ju- -
dicature 177, 183 (1982). ' Whether the result .-
of today’s decision is desirable I do not de-
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cide.” But I think it clear that the Court has
exhibited little patience in reaching that re-
sult.

I1

Accepting Lebron’s concession that Am-
trak is a private entity, I must “traverse
thle] difficult terrain,” ante, at 964, that the
Court sees fit to avoid, and answer the ques-
tion that is properly presented to us: wheth-
er Amtrak’s decision to ban Lebron’s speech,
although made by a concededly private enti-

ty, is nevertheless attributable to the Gov-
ernment and therefore considered state ac- ;

tion for constitutional purposes. Reflecting
the discontinuity that marks the law in this

area, we have variously characterized the

inquiry as whether “there is a sufficiently
close nexus between the State and the chal-
lenged action,” Jackson v. Metropolitan Edi-
son Co., 419 U.S. 345, 351, 95 S.Ct. 449, 453,
42 L.Ed.2d 477 (1974); whether the state, by
encouraging the challenged conduct, could be
thought “responsible for those actions,”
Blum v. Yaretsky, 457 U.S. 991, 1005, 102
S.Ct. 2777, 2786, 73 L.Ed.2d 534 (1982); and
whether “the alleged infringement of federal
rights [is] ‘fairly attributable to the State,”
Rendell-Baker v. Kohn, 457 U.S. 830, 838,
102 S.Ct. 2764, 2769, 73 L.Ed.2d 418 (1982),
quoting Lugar v. Edmondson Oil Co., 457
U.S. 922, 937, 102 S.Ct. 2744, 2753, 73
L.Ed.2d 482 (1982). Whatever the semantic
formulation, I remain of the view that the
conduct of a private actor is not subject to
constitutional challenge if such conduct is
“fundamentally a matter of private choice
and not state action.” Edmonson v. Lees-
ville Concrete Co., 500 U.S. 614, 632, 111
S.Ct. 2077, 2089, 114 L.Ed.2d 660 (1991)
(O’CONNOR, J., dissenting).

Lebron relies heavily on Burton v. Wil-
mington Parking Authority, 365 U.S. 715, 81
S.Ct. 856, 6 L.Ed.2d 45 (1961). There, the
Court perceived a symbiotic relationship be-
tween a racially segregated restaurant and a
state agency from which the restaurant
leased public space. Noting that the State
stood to profit from the discrimination, the
Court held that the Government had “so far
insinuated itself into a position of interdepen-
dence with” the private restaurant that it

was in effect “a joint participant in the chal-
lenged activity.” Id., at 725, 81 S.Ct., at 861.
Focusing on this language, Lebron argues
that various features of Amtrak’s structure
and management—its statutory genesis, the
heavy reliance on federal subsidies, and a
board appointed by the President—places it
in a symbiotic relationship with the Govern-
ment such that the decision to ban Lebron’s
speech should be imputed to the State.

Our decision in Burton, however, was quite
narrow. We recognized “the limits of our
inquiry” and emphasized that our decision
depended on the “peculiar facts {and] circum-
stances present.” Id, at 726, 81 S.Ct, at
862. We have since noted that Burton limit-
ed its “actual holding to lessees of public
property,” Jackson v. Metropolitan Edison
Co., 419 U.S., at 358, 95 S.Ct., at 457, and our
recent decisions in this area have led com-
mentators to doubt its continuing vitality,
see, e.g, L. Tribe, American Constitutional
Law § 18-3, p. 1701, n. 13 (2d ed. 1988)
(“The only surviving explanation of the result
in Burton may be that found in Justice Stew-
art’'s concurrence”).

In Jackson, we held that a private utility’s
termination of service to a customer is not
subject to due process challenge, even
though the termination was made pursuant
to a state law. In doing so, we made clear
that the question turns on whether the chal-
lenged conduct results from private choice:
“Respondent’s exercise of the choice allowed
by state law where the initiative comes from
it and not from the State, does not make its
action in doing so ‘state action’ for the pur-
poses of the Fourteenth Amendment.” 419
U.S., at 357, 95 S.Ct., at 456 (footnote omit-
ted). The rule applies even where the pri-
vate entity makes its decision in an environ-
ment heavily regulated by the Government.
Rendell-Baker, supra, involved a private
school for troubled students who were trans-
ferred there by authority of a state law, and
for whose education the state paid the school.
Public funds comprised 90% to 99% of the
school budget. The school fired petitioners,
and a state grievance board reviewed that
personnel action. Despite the school’s perva-
sive ties to the State, we held that the dis-
charge decisions were not subject to constitu-
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tional challenge because those actions “were

‘not compelled or even influenced by any

state regulation.” Id, 457 U.S,, at 841, 102
S.Ct., at 2771, We noted that “in contrast to
the extensive regulation of the school gener-
ally, the various regulators showed relatively
little interest in the school’s personnel mat-
ters.” Ibid Likewise, in Blum v. Yaretsky,
supra, we held that the decisions of a regu-
lated hospital to discharge its patients were
not subject to constitutional challenge. Al-
though various Medicaid regulations and
benefit adjustment procedures may have en-
couraged the hospital’s decisions to discharge
its patients early, we held that the State was
not “responstble for those actions” because
such actions “ultimately turn on medical
judgments made by private parties according
to professional standards that are not estab-
lished by the State.” Id, 457 U.S,, at 1005,
1008, 102 S.Ct., at 2786, 2787. See also San
Francisco Arts & Athletics, Inc. v. United
States Olympic Comm., 483 U.S. 522, 547,
107 8.Ct. 2971, 2986, 97 L.Ed.2d 427 (1987)
(“There is no evidence that the Federal Gov-
ernment coerced or encouraged the USOC in
the exercise of its right [to deny use of its
copyright]”).

. These cases differ markedly from the “in-
terdependence” or “joint participation” anal-
ysis of Burton and stand for the principle
that, unless the Government affirmatively in-
fluenced or coerced the private party to un-
dertake the challenged action, such conduct
is not state action for constitutional purposes.
Edmonson v. Leesville Concrete Co., supra,
is not to the contrary. In that case, the
Court held that a private attorney’s exercise
of a peremptory challenge is attributable to
the Government and therefore subject to
constitutional inquiry. Although the opinion
cited Burton, see 500 U.S., at 621, 624, 111
S.Ct., at 2083, 2084, it emphasized that a
private party exercising a peremptory chal-
lenge enjoys the “overt, significant assistance
of the court,” id., at 624, 111 S.Ct., at 2084.
The decision therefore is an application of
Shelley v. Kraemer, 334 U.S. 1, 19, 68 S.Ct.
836, 845, 92 L.Ed. 1161 (1948), which focused
on the use of the State’s coercive power,

-through its courts, to effect the litigant’s

allegedly unconstitutional choice. Moreover,

Edmonson stressed that a litigant exercising
a peremptory challenge performs a “tradi-
tional function of government,” 50¢ U.S., at
624, 111 S.Ct, at 2084, a theory of state
action established by Marsh v. Alabama, 326
U.S. 501, 66 S.Ct. 276, 90 L.Ed. 265 (1946),
that is independent from Burton and not
relevant to this case.

Relying thus on Shelley and Marsh, Ed-
monson did not necessarily extend the “in-
terdependence” rationale of Burton beyond
the limited facts of that case. Given the
pervasive role of Government in our society,
a test of state action predicated upon public
and private “interdependence” sweeps much
too broadly and would subject to constitu-
tional challenge the most pedestrian of ev-
eryday activities, a problem that the Court
recognized in Burton itself, see 365 U.S,, at
725-726, 81 S.Ct., at 861-862. A more re-
fined inquiry is that established by Jackson,
Rendell-Baker, Blum, and San Francisco
Arts & Athletics: The conduct of a private
entity is not subject to constitutional scrutiny
if the challenged action results from the ex-
ercise of private choice and not from state
influence or coercion.

Applying this principle to the facts before
us, I see no basis to impute to the Govern-
ment Amtrak’s decision to disapprove Le-
bron's advertisement. Although a number of
factors indicate the Governmént's pervasive
influence in Amtrak’s management and oper-
ation, none suggest that the Government had
any effect on Amtrak’s decision to turn down
Lebron's proposal. The advertising policy
that allegedly violates the First Amendment
originated with a predecessor to Amtrak, the
wholly private Pennsylvania Railroad Com-
pany. A 1967 lease by that company, for
example, prohibited “any advertisement
which in the judgement of Licensor is or
might be deemed to be slanderous, libelous,
unlawful, immoral, [or] -offensive to good
taste....” App. 326, 919. Amtrak simply
continued this policy after it took over. The’
specific decision to disapprove Lebron’s ad:-
vertising was made by Amtrak’s Vice Presi- "
dent of Real Estate and Operations Develop--
ment, who, as a corporate officer, was neither
appointed by the President nor directed by:
the President-appointed board to disapprove”
Lebron’s proposal. phia)
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~Lebron nevertheless contends that the
board, through its approval of the advertising
policy, controlled the adverse action against
him. This contention rests on the faulty
premise that Amtrak’s directors are state
actors simply because they were appointed
by the President; it assumes that the board
members sit as public officials and not as
business directors, thus begging the question
whether Amtrak is a Government agency or
a private entity. In any event, even accept-
ing Lebron’s premise that the board’s ap-
proval has constitutional significance, the fac-
tual record belies his contention. The partic-
ular lease which permitted Amtrak to disal-
low Lebron’s billboard was neither reviewed
nor approved directly by the board. In faet,
minutes of meetings dating back to 1985
showed that the board approved only one
contract between Amtrak and Transportation
Displays, Incorporated, the billboard leasing
company that served as Amtrak’s agent, and
even then it is not clear whether the board
approved the contract or merely delegated
authority to execute the licensing agreement.
App. 402. In short, nothing in this case
suggests that the Government controlled,
coerced, or even influenced Amtrak’s deci-
sion, made pursuant to corporate policy and
private business judgment, to disapprove the
advertisement proposed by Lebron.

Presented with this question, the Court of
Appeals properly applied our precedents and
did not impute Amtrak’s decision to the Gov-
ernment. I would affirm on this basis and
not reverse the Court of Appeals based on a
theory that is foreign to this case. Respect-
fully, I dissent.
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MILWAUKEE BREWERY WORKERS’
PENSION PLAN, Petitioner

v,

JOS. SCHLITZ BREWING COMPANY
and Stroh Brewery Company et al.
No. 93-768.

Argued Dec. 5, 1994.
Decided Feb. 21, 1995.

Multiemployer pension plan petitioned
for review of arbitrator’s decision that inter-
est began to accrue on brewer’s amortized
charge for withdrawal from plan on first day
of plan year following withdrawal, rather
than on last day of plan year preceding with-
drawal. The United States District Court
for the Eastern District of Wisconsin, Robert
W. Warren, Senior District Judge, reversed.
Both parties appealed. The Court of Ap-
peals for the Seventh Circuit, Easterbrook,
Circuit Judge, 3 F.3d 994, reversed. Certio-
rari was granted. The Supreme Court, Jus-
tice Breyer, held that interest began to ac-
crue on first day of plan year following with-
drawal, rather than last day of plan year
preceding withdrawal, under Multiemployer
Pension Plan Amendments Act (MPPAA),
since, inter alia, employer’s liability was more
like tax or purchase-money installment, for
which interest does not accrue before first
payment, than loan installment, for which
interest accrues before first payment, abro-
gating Huber.

Affirmed.

1. Pensions &=21

ERISA helped assure private-sector
workers that they would receive pensions
that their employers had promised them, by
requiring, among other things, that employ-
ers make contributions that would produce
pension-plan assets sufficient to meet future
vested pension liabilities, that termination in-
surance protect workers against plan’s bank-
ruptey, and that, if plan became insolvent,
employer who had withdrawn from plan dur-
ing previous five years be held liable for fair
share of plan’s underfunding. 26 US.C.A.
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