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THE WHITE HOUSE 

WASHINGTON 

February 5, 1996 

MEMORANDUM FOR MARY ELLEN GLYNN 
Deputy Press Secretary 

FROM: ELENA KAGAN 
Associate'Counsel to the President 

SUBJECT: PRESS RELEASE ON EXECUTIVE ORDER 

Attached is a draft press release that the Department of 
Justice would like the White House to issue announcing an 
executive order signed today on civil justice reform. Could you 
give this to the appropriate person to release? The counsel's 
office would like to keep DOJ happy on this one. Thanks very 
much. 
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DRAl"T RELEASE 

WHITE HOUSE PRESS OFFICE 

TODAY PREgID~NT CLINTON SIGNBD EXECUTIVE ORDER NO. ----- , 

"CIVIL JUSTICE REFORM". THE ORDER REAFFIRMS CIVIX, JUSTICE 

R~FORMS OF PRIOR ADMINISTRATIONS AND DIRECTS GO~NT ATTORNEYS 

TO MAKE THE BROADEST APPROPRIATE USE OF A FULL MENU OF 

~TERNATIVE DISPUTE RESOLUTION TECHNIQUES, INCLUDING BINDING 

ARBITRATION. TH~ ORDER ENCOURAGES ALL FEDERAL AGENCr~S TO 

DEVELOP PROGRAMS THAT ALLOW LAWYERS TO WORK IN APPROPRIATE PRO 

BONO CAPACITIES. IT REQUIRES AGENCIES TO IMPROV~ ADMINISTRATIVE 

ADJUDICATION AND IT ENCOURAGES FEDERAL AGENCIES '1'0 DEVELOP SIMPLE 

METHODS OF EDUCATING ~ PUBLIC ABOUT TRE PO~ICIES AND PROCEDURES 

THAT THE AGENCIES HAVE RELATING TO CLAIMS AND BENEFITS. THE 

DEPARTMENT OF JUSTICE WILl. COOR.OINATE IMPLEMENTATION OF THE 

ORDER. 
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DRAFT OUTLTNE/MCMJ1-25.96 
REVISED 1-25-96.4:00 P.M. 
REVISED 2-1-96, 4;30 P.M. 

SPEECH TO ADA HOUSE OF DELEGATES 
BALTIMORE, MD 

FEBRUARY 5, 1996 

"IJAWYERS AS PROBLEM-SOLVERS" 

141 002 

We~ as a ~uciety aud as a. profession, are in a time of great challenge. Individuals are 
isolated from one another, and mistrustful of public officials and il1stitution~. Wllethel' it is in 
the context ot· crime, edu(;atiol1~ or a myriad of other problems facing our nation, we lament the 
loss uf communIty. One of the few common bonds we do share seems to be fear of "the other"-­
people:; who are different in racc, economics, language or culture. We seem to be better at. 
building vit1:ual communities on the internet than strong healthy u.eighborhoods outside our front 
door!'.!. 

I believe we, as individual lawyers and as the legal profession as a whole, have a grea.t 
contribution to make--al'ld are making--to help bring people together and create community. We 
can help bring people together with our analytical and deal~makjl1g abilities. We can help bring 
people together with our negotiation and problem solving skills. It is particularly our role as 
problem solvers that I want to talk to you about this morning. 

Roberta Ramos has eloquently praised the Navajo Peacemaker system, the original <.li~'Pute 
resolution process ba.:;cd on Navajo tradition. As she bas puinted out: "[T]he Navajo goal [in 
dispute resohttion] of preserving the cnmtnl.lnity ruJ.d seeking pea.ce is one our own system of 
justice must embrace. We, as lawyers, must embro.(:(: our role as J.leacelllakers as vigorously 
as our role as advocates." 

I join Ms. Ramos in urging us all as lawyers to be peacemakers and problem solvel'~ for. 
the well-being of our communities and thc future of our nation. 

We~ of course are not alone, or even in the forcfront of believing thfll the role of 
peacemaker holds the key to the future. Alm.ost 150 years ago, a great lawyer by the name of 
Abraham T ,incoln exhorted his colleagues in the following words: "Discolll'age litigation. 
Persuade your neighbors to compromise whcnevcr you can. Point out to them how the nominal 
winner is often a ritul loser - in fees, and expenses, and waste of time. As a peace-maker the 
lawyer has a superior opportunity [sic} of being a good man. There will ;:;lill be business 
enough." 

We as lawyers must seek solutions to problems, not just resolution of legal issues. To do 
this we must start nt the very beginning. Part of what we do wrong is to make the law so 
complex. As Winston Churchill said "we need to speak in the small old words." Each lawyer 
can do thi:i ~ he or she advises a new client, drafts a will or contract, or files a pleading in court. 
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This sounds like such a small thing, but I am confident that it will raise the prestige of our 
profession by helping demystify the law for people and making them see lawyers and the law as 
the true sword and shield they ca.n be. 

A step even more profound in this direclion is to scrutinize those areas of the law that do 
not have to be there a.od literally remove them. I know there are some of you herc who are very 
interested in this concept sometimes called delegalization. I think you are embarking on exactly 
the right journey. Taking nonadversarial proceedings oUl of coun and making them 
administra.tive ill na.tu.re: is Qne example. Annther is to remove the necessity of a tonnal power 
of a.ttorney between spouses. We should turn a new eye to ow' statute books and weed out the 
unnecessary pages. 

As Jawyers we must work proactively to solve problems before litigation is necessary or 
unavoidable. We shl)uld model the skilled physician who looks beyond the patient's immediate 
symptoms to help him or her identify thc underlying illnes!5. treat it holistically, and pre:scl'ibe 
preventive measures. So~ for instance, it is good, but not sufficient, for a prosecutor to obtain 
convictions but. fail lO work on such issues as crime prevention. It is good, but not sufficient. 
for a public defender to obtain an. acquittal for the client but fail to address his drug problem. 
Law schools and the organized bar must train alld encourage luwyers to see beyond the immediate 
Iawruit anti practice holistic and pl'eventative law. 

We must have the courage to stop short of litigation and use a more low-key method to 
resolve disputes particularly in the context of on-going relationships. As trusted counselors, we 
have a critical role to play in advising clients to mediate outside of courl rather than rushing into 
high profile litigation. A few years ago when the :Black Coaches Association was 011 the verge 
of boycotting the NCAA basketball tournament, the lawyers for the pm'ties, with the a.c;~i~ta.ncc 
of the Justice Depw:nuent's Community Relatiolls Service, stt'Ongly advised their clients to enter 
into ",ediati.o.n to .rc;:;olv~ the dispute;. The lawyers were indispensable in fashioning a process 
whereby the dispute was not only resolved but the partie::> could cOlltinue;: Lv operate together. 

We must remember that litigation is a means to an end, .8l1d not an end unto itself. 
Prevailing in legal arguments and obtaining judgments are sufficient o1.l1y in very limited 
circurn~tl:lIlces. We must alwa.ys keep our eye on the ball of solving the problem that created the 
legal claim. We must never forget that our legal system exists to resolve disputes, not exacerbate 
thcm. A profound example of this is the Navajo-Hopi land displlte in Arizona that has been on­
going for 110 years and has been litigated in federal court since the 1950~s. Thcre are over 30 
individual lawsuits, involving millions of dollars, not to mention the physical homes and religious 
and cultural vlwms of many pl::ople i1Ild two nations: the Navaju and the HopI. For the last four 
and it half years, the J\lstiCC Department and the Department of the Interior have participated in 
a court-ordered mediation in an cHort to settle the dispute--Solllcthing thl.it neither Congrl!:ssiollul 
action nor court judgments and orders have hen able to dQ. This effort has been extremely time­
consuming and has called for many skills that are exactly the opposite of ones most commonly 
employed in litigation--building bridges and trying to understand what underlies the other parties' 
concerns and positions, rather than refuting them. But the effort is paying off. In the last few 
months there have been significant breakthroughs and all parties arc confident that we are close 
to fmal resolution. 

III 003 
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Sometimes litigation is a useful tool to focus attention on a problem or compel dialogue. 
Violations ofprllcedJ.llal statutes are sometimes alleged in the hope Oftel11porarily stopping some 
action, or to get the attention of the parties who otherwise would not sit down logether to disCllSS 
a problem. But we IIlust not allow a. dispute over procedur-e to displace our basic goal of 
solving lhf>' underlying problem. Three years ago the City of Phoenix decided to expand its 
aiIport. The neighboring City of Tempe feared a larger airport lVo\lld bring even more 
unwanted nuise. It sued Phoet'l ix and the federal government. On the surfncc, the lawsuit 
involved the adt'!quacy of the envirorunentnl impact statement. Howeve .... , the: underlying 
controversy had to do with the constl'Uction of a new runway, the long tern, operation of the 
airport and Hm.itations on aircraft noise. The court wisely referred the case to mediation. '111c 
Justice Department was confident that the cose could be won but participated in th~ mediation 
because a l'esolution uf the lawsuit w()uld not end the dispute between the parties. Using 
.nedintioD, the parties reached an agreement that involved both Phoenix, Tenlpe and the FAA 
in terms to guide the operation of an expanded airport and the devell'lpmenl of noise restrictions 
acceptable to all. 

Another example of which I am vcry pl~cd is the resolution of a lawsuit alleging civil 
rights violations by the Border PatTol agents in New Mexico and Texas. Aguin, with the very 
ah1e assistance of our Community Relations Service, the plaintiffs were able to work out an 
agreement with the Border Patrol and INS that invnlved training for the 1400 border patrol agents 
in New Mexico and Texas giving them intbrmatiOll about the civil rights of immigrants and the 
building of productive relationships with conmlunitics on both ~ides of the border. The goal of 
the agreement was not just to re!U1lve the lawsuit. but to create 8.U on-going problem-solving 
relalionship among the agencies and the commWlities. 

I hupe the examples I have been using indicate to you that the Department of Justice~ the 
lawyers for. the federal govornment, are Elbo trying to be problem-solvers. There is a role for 
us as well as for the private bar. This past year I have signed an Unpol"tant order directing all 
uf our eivil litigating components to promote broader use of dispnte resolution methods. 
The Department is now vigoroosly implementing our new ADR policy. We are committed to 
solving problems raiseU in lawsuits~ notjm:t winning litigation. The use of ADR is encouraged 
in appropriate cases. An departmentallitigators are being trained in ADR teclmiques. We will 
assist in training atton1cys from other agencies. Our Office of Legal has issued an opinion that 
binding c:trbitration is cnn!ttitutional, and this resource will be added to the menu of possible ADR 
technique!li that may be employed for the resolutioll of litigation. 

the Civil Right.o; Division Qfthe Justice Department makes enormous efforts to hclp people 
comply wit.h the law; enforcement through litigation i:5 often a lllClttcr of l~t r~~urt. For Instance, 
it has an extensive program of technical ~sistance with rega.l·d to the Americans with Disabilities 
Act. In the five years since Lhe ADA became law. the Department has distributed m.ore than 70 
mjJ1ion ADA publioations to the public; established a toll-free information line that receives 
approximately 6,500 calls each month from the public; distributed public service announcements 
to hundreds of TV and radio stations; and provided grants to trade associations and other 
organi7.ations for specially-tailored publications and videotapes on the ADA. The Civil Rights 
Division is also providing mediatiun to resolve ADA claims, recognizing once more that use 
of dispute resolution tec;bnique5 may provide fastel", cbeaper, more efficient and lasting 
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resolutions of these disputes. 

Another examplc involves CRIPA. the Civil Rights of Institutiona1i7.ed Persons Act. This 
Act given the D~partment the respnn!libiHty to investigate state~tun .residential facilities, including 
llursing homes, facilities for persons with mental disnbilities, juvenile detention facilities i:IIld state 
pri30n3 where thc;rc are allegations of systcIllic~ widespread condltiollS that violate constituti.onal 
rights. Rather than immediately initiating a lawsuit, the Civil Rights Division gains access to the 
facil1ty, conducts a site visit and works with experts who asse;:,;s the facility emu recommend 
corrective action. Based on the .'eport, lhe Department works with the institution to resolve the 
problems, In half of the 140 completed investigations, voluntary compliance has been achievcd. 
I am also plensed to report that the IitigatoJ'S responsible for these cases were amung the 
vel'Y first in the Department to receive I:rainiug in the use of AOR in their cases. 

I am very pleased to mmounce today that President Clinton has recently signed an 
Executive Order on Civil Justice Refonn. This executive order reaftirms certain civil justice 
reform measures promoted by previous Administrations. But it also goes further: First, tbe 
P.-csident has removed the prohibition, imposed by the previous admin.istn,tioD, on the use 
of binding Arhitration by federal agencies. AR a. result, agencie5 and governmt;:nt attorneys 
are encouraged to U!i1e the lull measure of alternative dispute resolution techniques that a,·e 
available. Second, all federal agencies are urged to develop appropriate pro h01lo programs tor 
their attorneys. Third, federal agencies are required to improve administrative adjudication by 
reducing dclay in decisionumaking. facilitating sc1f-rE..-Pfl:lstmlation where appropriate, expanding 
non-lawyer counseling and representation where appropriate, and investing maximum discretion 
in fact-finding officers to encourage appropriate settlement of claims as early as possible. Finally, 
federal agencies are encouraged to develop effective and simple method~, including the use of 
c::lcc:tronic technology, to educ.1le the public about their claims and benefits policies and 
pt'Ocedures. The Jurrtice Department will be responsible; for coordinating effons by all federal 
agencies to implement the ordcr. This Administration is firmly committed to improving access 
tn ju~tice for all persons. I believe this is most effectively done in our role as problem 50lvers. 
the President's executive order moves us farther in that dil'cetion. 

Being peacemakers and problem solvers also means that we as lawyers must get out uf 
our offices and into our communities. I have cncouraged all Justice Depa.rtmenl employees to 
volunteer in schon1!;, ~omn:ltmilY service organjzatlOns~ and especially local bar association 
activities. Last January I sent a memorandum to all Department attorneys encoW"aging them to 
~ervc on bar committees designed to improve tbe law and the legal l,)I'ofession. The Department 
is in the process of revi:\jng its PQli~r;;s regarding the participation of Department attorneys in 
appropriate and non-conflicting pro bono activities. One aspect of this policy will be to adopt 
the ABA's aspirationnl goal that every member of the ba.r pt'ovide at ll;:ust 50 hours of pro bono 
service each year. 

The ABA is exemplary for it~ efforts to encourage attorneys to be problem~solvers in their 
commun.ities. I am so very proud of the work of the Young Lawyers Division in creating 
courthouse waiting rooms for childrcll; the mentor programs for at-risk youth. such a'3 the 
Aspiring Youth Program in Texas; Lhe adopt-a-school program, such as the one done by the 
Balthnore City SLnlc's Attorney office or the Wake County Bar Association Playground Project 
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in Raleigh, North Carolina; law-related education programs such as the one sponsored by the 
Young Lawyers Divisioll of the Colontdo Bar in the Denver metropolitan area; and peer 
mediation programs such as the PEACE project in the State of Wisconsin. These and so many 
others are invaluable efforts to put our problem solving skills at the disposal of our youth, to 
prevent violence and cl·jmc:~ and to build healthy communities. 

The legal profession has important skills in real estate lrmunctions, corporate development, 
and tax law to contribute to this process of community building. For instance, pro bono 
transactional lawyers from large finns participating in the ABA Law Finn Pro BOll0 Cha.11enge 
have provided legal assistance to develop low-income hOllsing for the homeless in Washington. 
DC. In New York City they have provided legal advice to a coalition of unemployed bakers to 
establish n community bakery. In metropolitan Phoenix they have opened the first privately-run 
frce law Clinic at a local supermarket whe.r:e they will \.lse their ski11~ to assist other community 
development efforts. 

The ABA "!so stands as an institutioll which works with other institutions, moving away 
from professionallsolntion and utilizing the strengths of 11 multi-disciplinary approach to problem 
solving. Your Commission on D0l11el:tic Vi.olence and yo~1I' Center on Chlldren and the Law are 
real testaments to the importance of this kind of collaborative work. We must continue to reach 
out to useful models in other professions. So for instance. the public health n10del of 
epidemiology may help move us forward in identifying the C8\.lSes of violence and developing 
strategies to prevent it. 

The ABA and .aU .lndividuallawyers mtlst continue to be a voice tor those who have legal 
needs but are not heard or helped. the empirical data gathered by your Comprehensive Legal 
Needs Study is so very important in this regard. T ,awyers, community leaders, and public 
officials must pay close attel,tjon to the evidence of enonnous urunet lc::gul needs of low and 
moderate income persons. the Policy Recommendations based on this litudy are important 
guidelines in reshaping our professions and the institulir.lns of the justice sys:tern to make justice 
more possihle for all. 1 hope that the bar. the bench, and other branches of government will give 
serious consideration to these reconunendations. 

These policy recommendations, as well as the recommendation.s of the Commission on 
Nonlawyer Practice have urged expandcd use of nonlawyers in appropriate situations. As many 
of you know, I have long endorsed this concept. Many of the problem areas in which there arc 
the greatest number of Wlmet legal needs arc also the areas that bring most peoplt: lu court: 
domestio relations, housing, probate, and sInal1 con~umel.· problem;:,. Wr; must be willing to 
develop ways for people to have more choice in their problem solving rC80urcC15 including 
competent and accountable nonlawyers; technology to assist il). self-represeI1tation; And new 
p&illcrships beLween legal and nonlegal service pr-oviders. 

Lnw schools and other educational institutions have a very important role to play_ We 
must begin to train more lawyers who have multi-disciplinary skills, who are eqUipped to practice 
the kind of law that Will meet the most pressing legal needs of our people, who have strong 
negotiation and mediation skills, and who know how to work cooperatively and respectftlJly with 
clients. Law sohools are concerned that their graduate;:, Me not getting jobs, at the same time that 
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we are clearly documenting the extent of unmet legal need among low and moderate income 
persons. We must begin to work togetlicr as a protession. mat(;hing need with opportunity. I 
know that the University of Maryland School of Law Clinical Program attempts to do this very 
thing. It offers a model from which we could all learn. I look forward to the time when not 
only lawyers have this kind of expansive education, but nonlawyers as well. We mu.~t expand 
uur thinking to a college of community advocacy that wHl train nonlawyers how to solve 
neighborhood problems before they become crimes~ how to advocate for children and families, 
how to navigate housing and welfare bureaucra."ic:s, and how to organize to enS\lre safe and 
healthy netghhorhnodg. 

We have inuch to do. But I am cunfident that if, together, we allow ourselves to think 
expansively; if we ~ncotlrage each other to imagine a brighter fhture; if we support each other 
to make our own profession a community of peacemakers, we 'Will indeed succeed. 

ABAHDEL4_AG 
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of litigation and use a more low key method to resolve disputes. 

We must remember thaL litigation is a means to an end and not an 

end unto itself. We as lawyers must:. get out of OUr offic9S and 

into our communities. We have much to do." 

I4l 009 
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DE PAR TMEN1' OF JUSTICE 

Dx-aft: Press Release 

Today in her speech to the ABA House of Delegates meeting in 

Halt.imore, the Attorney General announoed that I'resident Clinton 

has signed an executive order on civil justice reform. The 

.1ustioe Department will be responsible for coordina1;.ing ef[or1;.s 

by all federal agencies to implement the order. The onler 

reaffirms significant civil justice reform measures adopted by 

other administrations, and underscores the impo:t'tance of using a 

wide range of alternative dispute resolution techniques 

(mediation, early neutral evaluations, arbitra.tion) to :r:'esolve 

government disputes outside of the courtroom_ 

With an eye toward impr.oving access to justice for all 

persons, the order enoour~ge~ all Federal agencies to develop 

appropriate pro bono act-ivi t.ies for their attorneys; to improve 

administ-ra.tive etdjudication by reducj_ng delay, facilitating self 

.r.'epresentation, expanding non-lawyer counseling, and investing 

discretion in fact-finding officers to encourage early 

appropriate settlement; and to develop simple affective methods 

of: educating the publtc about policy and procedures. 

Speaking a.bout the importance of lawyers as problem sol vel:,'S , 
, 

the Attorney General said "we must have th9 courage to stop short 
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THE DIRECTOR 

EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

MEMORANDUM FOR THE PRESIDENT 

FROM: Alice M. Rivlin 
Director 

I d 1.0'· I <S OoW') 
rec 
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SUBJECT: Proposed Executive Order Entitled "Civil Justice 
Reform" 

SUMMARY: This memorandum forwards for your consideration a 
proposed Executive order that was prepared by the White House 
Counsel's Office. The proposed order would replace the current 
civil justice reform Executive order (Executive Order ·No. 12778) 
with a new order to reflect changes in legal interpretations and 
this Administration's policies in civil justice reform. 

BACKGROUND: Executive Order No. 12778 of October 23, 1991 
(E.O. 12778) directed Executive agencies and litigation counsel 
to take certain actions to promote the just and efficient 
resolution of civil claims. Among other actions, agency counsel 
were to: (a) give the parties in a dispute an opportunity to 
settle the dispute before filing a complaint; (b) make ongoing 
efforts to settle a case after a complaint has been filed; and 
(c) establish procedures to ensure that discovery requests were 
not unreasonable and unduly burdensome. 

The proposed order would retain the actions' described above, 
but would replace E.O. 12778 to reflect changes in legal 
interpretations and this Administration's policies concerning 
civil justice reform. Regarding changes in legal. 
interpretations, E.O. 12778 bars the United States from entering 
into binding arbitration. As a result of an Office of Legal 
Counsel opinion, the proposed order would reverse this policy by 
allowing the United States to enter into binding arbitration. 
Further, the proposed order would eliminate a provision in E.O. 
12778 that improperly limits the admissibility of certain expert 
testiinony. 

The proposed order, in line with Administration policy, 
would, among other things: (a) encourage agencies to develop pro 
bono legal and other volunteer programs to be performed by 
government employees on their own time; (b) delete a provision 
that implies a "loser pays' II policy; and (c) direct agencies to 
review their administrative adjudicatory processes to identify 
and eliminate any biases in their processes. 



None of the affected agencies objects to the proposed 
Executive order. 

RECOMMENDATION: I recommend that you sign the proposed 
Executive order. 

Attachment 



,. 
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EXECUTIVE ORDER 

CIVIL JUSTICE REFORM 

By the authority vested in me as President by the 

Constitution and the laws of the united States of America, 

including section 301 of title 3, United States Code, and in. 

order to improve access to justice for all persons who wish to 

avail themselves of court and administrative adjudicatory 

tribunals to resolve disputes, to facilitate the just and 

efficient resolution 'of civil claims involving the United States 

Government, to encourage the filing of only meritorious civil 

claims, to improve legislative and regulatory drafting to reduce 

needless litigation, to promote .fair and prompt adjudication 

before administrative tribunals, and to provide q model for 

similar reforms of litigation practices in the private sector and 

in various states, it is hereby ordered as follows: 

Section 1.. Guidelines to Promote Just and Efficient 

Government Civil Litigation. To promote the just and efficient 

resolution of civil claims, those Federal agencies and litigation 

counsel that conduct or otherwise participate in civil litigation 

on hehalf of the United States Government in Federal court shall 

respect and·adhere to the following gu:j.delines during the conduct 

of such litigation: 

(al Pre-filing Notice of a Complaint. No litigation 

counsel shall file a complaint initiating civil litigation' 

without first making a reasonable effort to notify all disputants 

about the nature of the dispute and to attempt to achieve a 

settlement, or confirming that the referring agency that 

previously handled the dispute has made a reasonable effort to 

notify the disputants and to achieve a settlement or has used its 

conciliation processes. 

(bl Settlement Conferences. As soon as practicable after 

ascertaining the nature of .a dispute in litigation, and 

throughout the litigation, litigation counsel shall evaluate 

settlement possibilities and make reasonable efforts to settle 

the litigation. Such efforts shall include offering to 



participate in a settlement conference or moving the court fora 

conference pursuant to Rule 16' of the Federal Rules of Civil 

Procedure, in an attempt to resolve the dispute without additional 

civil litigation. , 
(c) Alternative Methods of Resolving the Dispute in 

Litigation. Litigation counsel shall make reasonable attempts to 

resolve a dispute expeditiously and properly before proceeding to 

trial. 

(1) Whenever feasible, claims should be resolved 

through informal discussions, negotiations, and settlements 

rather than through utilization of any formal cou'rt 

proceeding. Where the benefits of Alternative Dispute 

Resolution ("ADR") may be derived, and after· consultation 

with the agency referring the matter, litigation counsel 

should suggest the use of an appropriate ADR technique to 

the parties'. 

(2) It is appropriate to use ADR techniques or 

processes to resblve claims of or against .the United States 

or its agencies, after litigation counsel determines that 

the use of a particular technique is warranted in the 

context of a particular claim or claims, and that such use 

will materially contribute to th.e prompt, fair; and 

efficient, resolution of the claims. 

(3) To facilitate broader and effective use of 

informal and formal ADR methods, litigation.counsel should 

be trained in' ADR techniques. 

(d) Discovery. To the e.xtent practical,. litigation counsel 

shall make every reasonable effort to streamline and expedite 

discovery in cases under counsel's supervision and control. 

(1) Review of Proposed Document Requests. Each agency 

within .the executive branch shall ~stablish a coordina~ed 

. procedure for the conduct and review of document discovery 

undertaken in litigation directly by that agency when that 

agency is litigation counsel. The procedure shall include, 

but is not necessarily limited to, review by a senior lawyer 
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prior to service or filing of the request in litigation to 

determine that the request is not cumulative or duplicative, 

unreasonable, oppressive, unduly burdensome or expensive, 

taking into account the requirements of the litigation, the. 

amount in controversy, the importance of the issues at stake 

in the litigation, and whether the documents can be obtained 

from some other source that is more convenient, iess 

burdensome,or less expensive. 

(2) Discovery Motions. Before p'etitioning a court to 

resolve a discovery motion or petitioning a court to impose 

sanctions' for discovery apuses', litigation counsel shall 

attempt to resolve the dispute with opposing counsel. If 

litigation counsel makes a discovery motion concerning the 

dispute, he or she shall represent in that motion that any 

attempt at resolution was unsuccessful or impracticable 

under the circumstances .. 

(e) Sanctions. Litigation counsel shall take steps to seek 

sanctions against opposing counsel and opposing parties where 

appropriate. 

(1) Litigation counsel shall evaluate filings made by 

opposing p~rties and, wher~ appropriate, shall petition the 

court to impose .sanctions against those responsible for 

abusive practices. 

(2) Prior to filing'a motion for sanctions, litigation 

counsel shall submit the motion for review. to the sanctions 

officer, or his or her designee, within the litigation 

counsel's agency. Such officer or designee shall be a 

senior supervising attorney within the agency, and shall be 

licensed to practice law befo~e a State court, courts of the 

District of Columbia, or courts of any territory or 

Commonwealth of the United States. The sanctions officer or 

designee shall also review motions for sanctions that are 

filed against litigation counsel, the United States, its 

agencies, or its officers. 
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(f) Improved Use of Litigation Resources. Litigation 

counsel shall employ efficient· case management techniques and 

shall make reasonable efforts to expedite civil litigation in 

cases under that counsel's supervision and control. This includes 

but is not limited to: 

(1) making reasonable efforts to negotiate with other 

parties about, and stipulate to, ·facts that are hot in 

dispute; 

(2) reviewing and revising pleadings and other filings 

to ensure that they are accurate and that they reflect a 

narrowing of issues, if any, that has resulted from 

di~covery; 

(3) requesting early trial dates where practicable; 

(4) moving for summary judgment in every case where 

the movant would be likely to prevail, or where the motion 

is likely to narrow the issues to be tried; and 

(5) reviewing and revising pleadings and other filings 

to ensure that unmeritorious threshold defenses and 

jurisdictional arguments, resulting in unnecessary delay, 

are not raised. 

Sec. Z. Government Pro Bono and Volunteer Service. All 

federal agencies should develop appropriate programs, to encourage 

'and facilitate pro bono legal and other volunteer service by 

government empl'oyees to be performed on their' own time, including 

att9rneys, ~s permitted by statute, regulation, or other rule or 

guideline. 

Sec. 2. Principles to Enact Legislation and Promulgate 

Regulations Which Do Not Unduly Burden the Federal Court System. 

(a) . General Duty to Review Legislation and Regulations·. 

Within current budgetary constraints and existing executive 

branch coordination mechanisms and procedures established in OMB 

Circular A-19 and Executive Order No. 12866, each agency 

promUlgating new regulations, reviewing existing regulations, 

developing legislative proposals·concerning regulations, and 
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developing new legislation shall adhere to the following 

requirements: 

(1) The agency's proposed legislation and re~lations 

shall be reviewed by the agency to eliminate .drafting errors 

and ambiguity; 

(2) The agency's proposed legislation and regulations 

shall be written to minimize litigation; . and 

(3) The agency's proposed legislation and regulations 

shall provide· a clear legal standard for affected conduct 

rather than a general standard, and shall promote simpli­

fication and burden reduction. 

(b) Specific Issues for ReView. In conducting the reviews 

required by subsection (a), each agency formulating proposed 

legislation and regulations shall make every reasonable effort to 

ensure: 

(1) that the legislation, as appropriate, 

(A) specifies whether all causes of action arising 

under the law are subject to statutes of limitations; 

(8) specifies in clear language the preemptive effect, 

if any, to be given to the law; 

(e) specifies in clear language the effect on existing 

Federal law; if any, including all provisions repealed, 

circumscribed, displaced, impaired, or modified; 

(D) provides a clear legal standard for affected 

conduct; 

(E) specifies whether private arbitration and other 

forms of private dispute resolution are appropr~ate 

under enforcement and relief provisions; subject to 

constitutional requirements; 

(F) specifies whether the provisions of the law are 

severable if one or more of them is found to be 

unconstitutional; 

(G) specifies in clear language the retroactive 

effect, if any, to be given to t.he law'; 
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(H) specifies in9lear language the applicable burdens 

of proof; 

(I) specifies in clear language whether it grants 

private parties a right to sue and, if so, the relief 

available and the conditions and terms for authorized 

awards of attorney's fees~ if any; 

(J) specifies whether State courts have jurisdiction 

under the law and, if so, whether and under what. 

condi~ions an action would be removable to Federal 

court; 

(K) specifies whether administrative proceedings are 

to be required before parties may file suit in court 

and, if so, describes those proceedings and requires 

the exhaustion of administrative remedies; 

(L) sets forth the standards governing the assertion 

of personal jurisdiction, if any; 

(M) defines key statutory terms, either explicitly or 

by reference to other statutes that expiicitly define 

those terms; 

(N) sp~cifies' whet~er the legislation applies to the 

Federal Government or its agencies; 

(0) ~pecifie~.whether ~he legislation applies to 

States, territories., the District of columbia, and the 

Commonwealths o'f Puerto Rico and of the Northern 

Mariana Islands; 

(P) specifies what remedies are available such ~s 

money damages, civil penalties, injunctive relief, and 

attorney's fees; and 

(Q) addresses other important. issues affecting clarity 

and general draftsmanship of legislation set forth by 

the Attorney General, with the concurrence of the 

Director of the Office of.Management and Budget ("OMB") 

and after consultation with affected agencies, that are 

determined to be in accordance with the purposes of 

this order. 
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(2) that the regulation, as.appropriate. 

(A) specifies in clear· l~nguage the·preemptive effect, 

if any, to be given to the regulation; 

(8) speci~ies in clear language the effect on existing 

Federal law or regulation, if any, including all 

provisions repealed, circumscribed, displaced, 

impaired, or modified; 

(C) provides a clear legal standard for affected 

conduct rather than a general standard, while promoting 

simplification and burden reduction; 

(0) specifies in clear language the retroactive 

effect, if any, to be given to the regulation; 

(E) specifies whether administrative proceedings are 

to be required before parties may file suit in court 

and, if so; describes those proceedings and requires 

the exhaustion of administrative remedies; 

(F) defines key terms, ·either explicitly OJ;' by 

reference··to· other regulations or statute~ that 

explicitly·define those items; and 

(G) addresses other important issues affecting clarity 

and general draftsmanship of regulations set forth by 

the Attorney· General,. wi th the concurrence of the 

Director of OM8 and after consultation with affected 

agencies, that are determined to be in accordance with 

the purposes of this order. 

(c) Agency Review. The agencies shall review such draft 

legislation or regulation to determine that either the draft 

legislation or regulation meets the applicable standards provided 

in subsections (a) and (b) of thii section, or it is unreasonable 

to require the particular piece qf draft legislati?n or 

regulation to meet one or more of those .standards. 

Sec.~. Principles to Promote Just and Efficient 

Administrative Adjudications. 

(a) Implementation of Administrative Conference 

Recommendations. In order to promote just and efficient 
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resolution of disputes, an agency that adjudicates administrative 

claims shall, to the extent reasonable and practicable, and when 

not in c~nflict with other sections of this order, implement the 

recommendations of the Administrative Conference of the United 

States, .entitled "Case Management as a Tool for ;Improving Agency 

Adjudication," as contained in 1 C.F.R. 305..86-7(1991). 

(b) Improvements in Administrative Adjudication. . All 

federal agencies should review their administrative adjudicatory 

processes and develop specific procedures to' reduce delay in 

decision-making, to facilitate self-representation where 

appropriate, to expand non-lawyer counseling and representation 

where appropriate~ and to invest maximum discretion in fact­

finding officers to encourage appropriate settlement of claims as 

early as possible. 

(c) Bias. All iederal agencies should review their 

administrative adjudicatory processes to identify any type of 

bias on the part of the decision-makers that results in an 

injustice to persons who. appear before administrative' 

adjudicatory. tribunals; regularly train all. fact-finders, 

administrative law judges, and other decision-makers to eliminate 

such bias; and establish appropriate mechanisms to receive and 

resolve complaints of such bias from persons who appear before 

administrative adjudicatory tribunals. 

(di' Public Education. All federal agencies should develop 

effective and simple methods, including the use of electronic 

technology, to educate the public about its claims/benefits 

policies and procedures. 

Sec. 2. Coordination by the Department of Justice. 

(a) The Attorney General shall coordinate efforts by 

Federal agencies to implement sections 1, 2 and 4 of this order. 

(b) To implement the principles and purposes announced by 

this order, the Attorney General is authorized to issue 

guidelines implementing sections 1 and 4 of this order for the 

Department of Justice. Such guidelines shall serve as models for 
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internal· guidelines that may be i~sued by other agencies pursuant 

to· this order. 

Sec . .§.. Definitions. For purposes of. this order:· 

(a) The term "agency"· shall be .defined as that term is 

defined in section 105 of title 5, United States Code. 

(b) The term "litigation counsel" shall be defined as the . 
trial counselor the office in which such trial counsel is 

employed, such as the United States Attorney's ·Off1ce for the 

district in which the litigation· is pending or a litigating 

division of the Department of Justice. Special Assistant United 

States Attorneys are included within this definition. Those 

agencies authorized by law to represent themselves in court 

without .assistance from the Department of Justice are also 

included in this definition, as are private counsel hired by any 

Federal agency to conduct.litigation on behalf of the agen~y or 

the United States. 

Sec .. 1. No Private Rights Created. This order is intended 

only to improve the i~ternal management of the executive branch 

in resolving disputes, conducting litigation in a reasonable and 

just manner, and reviewing legislation and regulations. This 

order shall not be construed as ·cre~ting any right or benefit, 

substantive or procedural; enforceable at law or in equity by a 

party against the United States, its agencies, its officers, or 

any other person. This order shall not be construed to create 

any right to judicial review involving the compliance or 

noncompliance of the United States, its agencies, its officers, 

or any other person ~ith this order. Nothing in this order shall 

be construed to obligate the United States to accept a ·particular 

settlement or resolution of a dispute, to alter its standards for 

accepting settlements, to forego seeking a consent decree or 

other relief, or to alter any existing delegation of settlement 

or litigating authority. 

Sec.~. Scope. 

(a) No Applicability to Criminal Matters or Proceedings in 

Foreign Courts. This order is applicable to civil matters only. 
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It is not intended to affe<;=t criminal matters, including 

enforcement of criminal fines or judgments of·criminal 

forfeiture. This order does not apply to litigation brought by 

or against the United States in foreign courts or tribunals. 

(b) Application of Notice Provision. Notice pursuant to 

subsection Ca) of section 1 is not required (1) in any action to 

seize or forfeit asset!:! subject to forfeiture'or in any action to 

seize property; (2) in any bankruptcy, insolvency, 

. conservatorship" receivershiI?,.or liquidation proceeding; (3) 

when the assets that are the 'subject of the action or that would 

satisfy the judgment are subject to fiight,' dissipa,tion, or 

destruction; (4). when the deferidant is, subject to flight; (5) 

when, as determined by litigation counsel, exigent circumstances 

make providing such not-ice impracticable or such notice would 

otherwise defeat the purpose of the litigation, such as in 

actions seeking temporary restraining orders or preliminary 

injunctive relief; or (6) in those limited classes of cases where 

the Attorney General determines that providing such notice would 

defeat the purpose ot' the litigation. 

(c) Additional Guidance as to Scope. The Attorney General 

shall have the authority to issue further guidance as to the 

scope of this order, except section 3, consistent with the 

purposes of this order. 

Sec.~. Conflicts with Other Rules. Nothing in this order 

shall be construed to require litigation counselor any agency to 

act in a manner contrary tq the Federal Rules of Civil Procedure, 

Tax Court Rules of Practice and Procedure, State or Federal law, 

other applicable rules of practice or procedure, or court order. 

Sec. 10. Privileged Information. Nothing in this order 

shall compel or'authorize the disclosure of privileged 

information, sensitive law enforcement information, information 

affecting national security, or information the disclosure of 

which is prohibited by law. 
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Sec. Al. Effective Date. This order shall become effective 

90 days after the date of signature. This order. shall not apply 

to litigation cqmmenced prior to the effective date. 

Sec. 12. "Revocation. "Ex~cutive Order No .. 12778 is hereby 

revoked". 

THE WHITE HOUSE, 
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GENERAL COUNSEL ID:202-395-7294 JAN 19'96 

EXECUTIVE ORDER 

CIVIL JUSTrCE R~FORM 

16:10 No.012 P.02 

DRA .... 
\ ~ \~- <\~ 

-:s.·.OO ,..-.' 

By tbe a.uthority vested j.n m'e as l?'resident by the 

Constitution ahd th~ laws of the United StaLes of Ame~ica. 

includin'g sect:ton 30J. of· title 3, United States Code, and in 

order to ~mprove access to justice for a1l persons who w~~h to 

avail themselves of:court and administrative adjUdicatory 

tribunal~ to resolve disp~tel3. to fac:ilitat~ the just and 

efficieni resolution of civil, claims involv~ng theUnited's~ate8 

Government. to encourage the filing of only meritorious civil 

cla:Lms, to improve J.egislative and reg1,llato'ry drafti.nc;:r to'reduce 

needless l'j.tigatJon, to promote fair and prompt adjtidicat~on 

before 'administrative tribunals, and to provide a modeJ. for 

similar ref6rms of litigation practic~s in the private sector and 

in yari.ous staees'" it i.s hereby ordereq as follows:; 
, , 

$ectiQn'~. Guidel~nes to Promote Jusi and Efiicient 

Qgvernment Civil Litjg§t~Qn. To promote, the just and efflc~ent 

resoJut~on of ciy~i claims, those Federal agenc~e8 and l~t~gation 

counsel th~t conduct or otherwise participate irt Civil l~t~gatj,on 

on behalf of the Un:!.ted States Government 'in Federal court s}lal.l 

respect' and 'adhere to the following g~idel~nes during the donduct 

of such l.itigation! 

(a) No lit~gation 

couns~l shall file a complaint, ~nitiating civil l~tigation 

withOut fi~st making a reasonable e~fort to notify all d:Lsputants 

about 'the nature of the d:Lspute and to attempt to' achi'eve a 

s~ttlement. or confirmirtg that the re~err~ng agency th~t 

prevjouElly handled the diElpute hakl mao.e a reasonable ef'fort to 

notify the ~isputants and ,to achieve a settlemen~ or has uaed.~ts 

conc~l~~tion,proceeses. 

(b) Set~Jement conferences. As soon as practicable after 

ascertai.ning the nature of a dispute in litigation, and 

throughout the litiga.tj.on,. litigat:i..on cOUI;"lse1 shall evalua,t".e 

settlement pos8ibilit:i..e~ and make reasonable e~forts to se~tle 

tl.e l;itigation. Such efforts ~hall inrilude of£~r~ng to 
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pa'rtiej.pa'te' in a settl.ement conference or ,moving the ':;(;>'l.1.l.~t: for a 

c6nferen6e pur~uant to Rule 16 of the Federal Rules of Civil 

Procedure in an ~tt:empC to rS601ve ~he' d~spute withou~ add~tional 

oivil I1t:igat:ion. 

(c) Alcernat,iV<;;l Methods of Resolving the Pisnute iJl 

1.;Lt:i.gat;.ion, Litigation counsel shall make re.sonablB attempts to 

resolve a dispute expeditiously and prope~ly before'proceed~ng tb 

trial. 

(1) Whenever £easible, clai~s.'shoUld be resolved 

through informal discuss~ons, nepotiations, and settlements 

rather than through utilization o£ any,£ormal 'court 

procead:l.ng .' Where the benefits of Alternative Disput~ 

Resolution ("ADR") may be der~ved, and at:ter consul.tation 

with the agency referring the matter ,li,tigation counse). 

should, suggest the use ,;Of an appropriate ADR, technique to 

,tho part~.ea. 

(2) It is approp~iaee to useADR t,echniques or 

processes to resolve claims of or against the United StaLes 

or ~ts ~gencies, after'litigation counsel determin~s that 

the use ,of a particular technique is warrartted in the 

context of a part i.cul.ar claim or claims. and that auch use 
" 

will material~y contribute to tne prompt, fair. and 

eff~c:i.ent reSOlution of the 'cl~ime.' 

(3) To facilitate broader and effective use of 

:i.nformaJ. and forma]., alternative' dispute reso;J.ut:ion methods, 

lltigat:i.on counsel should be tra:i.nad in APR techn:Lques. 

Cd) Discovery;. To the extent practical, ~itigation counsel 

shall. make every x-ea.sonable ~ffort to stream:t.ine and expedite 

discovery in cases under counsel':3 supervision a.nd control '. 

Review of P~9P9sed Document ReQuest~. gach agency 

~ithin the executive branch shal1 'establish a'coordinated 

procedure for the'cono.uct and, review of document disoovery 

uhdert~ken in litigati.on diractly by that agency when that 

ageticy is liti.gation counsel. The procedure shall includ~. 

but;: i.s not: ~ecesElariJ.y lim:l.ted to, review by a J;>enl.or, lawyer 

2 
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prior to ~ervice or f~l~ng oe ~he request ~n lit~gation to 

determine that the request ~s not cumu1at~ve or dup1~a~tiv~. 

\'H"lre~sonable. oppl:e~l3ive, uncluJ.y burdensome. Or 'expensi va, 

tak~ng into ~ccount the requirements of the l~tigation, the 

amount in controversy, .. the inlPort~nc;;:e of the issues a.t stake 

in ,the l~tigation, and whether th~ doouments can be obtained. 

from some other Source tha~ 19 mor~ convenient, less 

burdensome, or ~ess expens~ve. 

(:2 )' Before petit~oning a omurt to 

resqlve ~ disoovery motion or petitioning a court ,to impose 

sanctions~or di~oovery abUSes. l~tigation o~unsel sha1l 

attempt to resolve the dispute with oPPo$ing c6unsel. If 

litigatlon' coun'scl makes a discovery mqtion ooncerning the 

dispute, he or she shall represent ~n that motton that .any 

attempt at rel3qlut~on was un'successful or impract.icable 

under the circumstances. 

(el sanqtigns. Litigat~on couns~l I3halltake steps to ~eek 

sanct.ions aga~n.9t oppoEilng counsel and opposi.ng partieo where 

appropriate ., 

(l) Lit~gation c6unsel sha11 evaltiate filings made by 

opposi.ng parties and, where appro~riate, shall peti.tion ~he 

court. t.O impose sanctions agalinst those responsible. :for 

abu8~~e pract~c;;:e9. 

(2) Prior to £ilj.ng a motlon for sanctions.lit~gatjon 

counsel shall suhmj.t the motion ',for revie~ to tne sa1"1ctions 

officer. or hi~ or her designee, .wiCh~n the l~tigation 

counsel'~ a~ency. Such officer or designee sha11 be a 

senior supervising attorney w~thin the agency, and sh~ll be 

licens~d to pr~ct~de law before a State court. court~ of ehe 

Ptstrict of CoJ.umbia, or courtlii of' any te.rri.tor,y or 

Common.wealth of the unit.ed, States.. The sanCt:l.OHS o£ficex' or 

designee shall also review motions for sanctions that are 

f;i,led against· lj.t~g;3.t:ion counse.l:, the Un~ted States, its 

agenoies, or its of£~cers. 

3 
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( :() ~mproved Use of Litigation R~aQurcea. ;L.itigation 

counsel ~hall employ eff:tcient' case management teohniquoe,,,, ;;And 

shall ma~e reasonable efforts to expedite civ~~ litigation in 

cases und~r that counsel's supervision and control; This includes 

but is not limited to; 

(1) making reasonable efforts t6 negotiate with other 

partie~ about, and stipUlate to, facts t~at are not in 

dispute; 

(2) ,revie'wing and' revising pleadings and other t: i1 irigs 

to ensure 'that they are accurate and that they ref1ect a 

narrowing,of issues. if any, that has reaultedfrom 

discoverYI 

(3) requesting early trial, dates where pradticable': 

(4) "moving for sUl'l'lmary jud~ment in every case where 

the movant would be li~ely to prevail, or where the motion 

is li~ely to nar.row the issues to be tried; and 

(5) reviewing and revising pleadings and other filing~ 

to ensure that unmeritorious threah61d defenses, and 

juried~ctional arguments, result~ng .in unnecessary deJ,BY, 

are not 'y'aised. 

Government' Pro. Bgno,' ~nd Volunt;eer Seryice, All. 

federal agencies should davelop app~opr~ate programs to encour~g~ 

and£aci~itat~ pro bono legal and ocher volunteerservic~ bi 
government employees, 'i'ncludlng attorneys, as permitted by 
statute, regulatj,on. and o~her rule or gu~deii..ne. 

Pr1nciples kg ED~qt Legi§~ationand Prgmulgate , 

ReguJ.ations Whigh Do Not Undul.v Burden the FedeU;'a~ court Svstem. 

(a) Gene~a1,Duty to Reyiew Leg~slacion §nd Regula~1QPs. 

W:lthin current budgetary c:onstra:lnt/3 and existing e:xecutive 

branch oo6rdination mechanisms and proc~dures establ.ished in OMS 

Cj,rcul~r' A-19 and Executive, Order No. 1286~. e~ch agency 

promulgat.ing ,new, regulations, revlewing existing reguJ.ations, 

d~veloping 'l~gielat:lve proposals concerning regulation~. and 

devel~ping newlegisl~tion shali adhere to the following 

requi.rel'l'lents: 

- 4 
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(1) The agency's proposed leg~Biat~on ~nd regulat~ons 

shall be reviewed by the agency to .elim~nate drafti.ng errOl~S 

and .a1Tlb~guity; 

(2) The agency's proposed ~eg~91at~oti and regu~at~onB 

shal1 be writ~en to mini.m~ze 'litigat~on; and 

(3) The agency's prop~sed leg~sl~t~on and regulations 

shall provid~a claar legal standard ~or affected conduct. 

rather than a general standard, and shall promote B~mpli-
\ 

fic&tion and burden reduction .. 

(b) SPQci~ic Is~yes fo~ Reyiew. In conducting the reviews 

requj.red by subsec·t.i,on (a), each agency formUlating pr~po';ed 

legislation and ~eglllat~dns shall mak~ every reasonable effbrt to 

ensure: 

(].) that tll'e legis1at ~on, . as appropriate, 

(A) specifies whether all ca~seB of action ar~sing, 

under the law are subject to ~tatutes of J_~m~tations; 

(8) specifies in clear language the~preem~tiv~ effect, 

if. any, ,t-.:o be given to the.law/. 

(e) specifies in clear language the efiect on €xist~ng 

Federal law, ,:1.£' any, ~nc],udi'ng all provisions repealed, 

circumscribed, displaced, ~mpaired, or modif~~d, 

(D) provides a clear ~egal sta:ndard for affected 

conduct; 

(E1 specifies whether pr~vate arbitr~tion and other 

fo~ms of private dispute reeolu~1on are appropriate 

under,enforcem~nt and rel~ef prov~~ions; su~jecu to 

con8t~tutional requirements; 

(F) specifies whether the provisions: o£ the law are 

severable ~f onci or more Of them~s found to be 

unconstitutional; 

(G) speci:fies in clear l.anguage the 're.troactive 

effect, if any, to be given to thelawl 

(li) spec;i.fi<!!s in' clear language t:.he. applicable burdens 

of pro'of, 

- 5 
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(r) spec~f~es ~n clear lang~age whether ~t grants 

pr~vate p~rtiea a r~ght to sue and, ~£ so. ,th~ reJ,~eC 

'ava11.able and the conditions an'd, terms for a.\d::'hor1z~d 

awards oi attorney's fees, 1f ~nYl, 

(J) ,spec~fies whether State ~ourts ha:~e jur1sdicti.on 

under the law and, ,jf so, whether andcunder what 

c~ndjtions anact~on would b~ removable to F~deral 

court; 

(K) specif~es whether administrative proce~dings are 

to he required before part;Les mS\y file suit :i.n court 

and, if so, describes thos~pro~eedings and requires 

,the exhaust10n of adm1nistrative remadiss; 

(L) sets forth the standards, governing the assertion 

of personal jur~sdiction, ~fany~ 

'(M) defines key statutory terms, either expl~citl.y or 

by reference to other statutes th~t exp1icitly define, 

,those terms; 

,(N) specj,fies whether the legislati~n app11es to the 

Federal Government or ics agencies, 

,(0), spec~f~es whether ,the l~~~sl~tion applies to 

scates~ territ~r1es, the Diatr~ctof Columb~a'. and the 

Commonwealths of Puerto Rico', and of the Northern 

Mar~ana IsJ,ands; 

(P) 'sp~e~f1ea what remedies are available such as 

money dama~es, civ~l p~na],ties, iDjunct~verelie~. ~rid 

attorney's fees; and 

(Q) addresses'other important issues affecting cl~r~ty 

~nd gener~l draftsmanship of le~isla~ion, set forth by 

the Attorn~y General, with the concurr~nce of the 

D1rector of ,the Of;f.ice of JIIlanag.em!3nt ~DdBudget ,( "OMB") 

and after consultat~on with affect~d agenc~ea, tbatare 

determ~ned to be in accordance with the purpoaes of 

this o;rder,' 

(2) that the regulatio~, as appropriate, 

- 6 
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, 

(0 ) 

(A) spepj fies in clear 1anguage the preemp,ti. ve, e:f :!:ect, 

if any, ,to be glven to 'the ,regulat,ion, 

(B) specifies, in cl.ar language the effect on' ex~~ting 

Federa1 law or regulation, if any, iric1uding all 

provisioris repaa1ed. circum~cribed, displaqed, 

1mpalre~, or modi£~edi 

(e) provides ~ clear legal standara £ora£fected 

condUct rath~r than a genera~standard, while promoting 

si.mplification an~ burden reduction; 

(D) specifies in clear langu~ge the retroactive 

effect, if any,' to be given to th~ regUlationi 
, , 

(E) speci fi(!ls whether admini.et;rative proceedings are 

to be required before partiee ,may file au:tt in, court 

?lnd, if so" describes thoae,proceedinge and requires 

the exhaustion of administrative remedies, 

(F) defines key terms~ either explicitly or by 

re£eren6e to other regulations or statutes ,that 

expl~c~tly define those items; and 

(G) ,addrc;lisse's other important issues affecting' cl'ari:tY' 

and general draft.slllansh;l,p of regu~ations set forth by 

the Attorney General, with the concurrence o~ the 
, , 

6i~ector of the Off~ce of Management and Bu~get and 

aft~r ~onsultation with affected ag~ncieB; that are, 

,determined to be ~n accordance with the purposes of 

thi.s order.' 

:Agency Rev;i.~w. The ageno~e~ sha~~ re~~ew such draft 

l,egislation or regu1ation ,):::'0 determi'ne that e~ther the::: draft 

legis~ation or regulat~on'meets the applicabl~ etahde>.rds provided 

in subsectj.ons '(a) and '<b) of thiB sect.i.on, or it':i.e ,unreaAonaple 

to :r:·equiro the particular piece of dr,aft:.. legisiation or 

regulation to'meet one or ,more of 'those! standards. 

~. ~. principles tg'Promote Jllstan4 Efticienc 

Admini~tr~tive Adjudi~atiQn§; 

(a) tmpiement~t~Qn of Administr~tive Conferenge 

Recommendations ,.' In order'to promote just and e£fi.c,:I.ent 

- 7 -
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resolution ofd~Sputeg, an agency that adjud~c~tes adm~nistrat~ve 

c]a~ms s~all, to the ~xterit reasonable and pra~i1cabLe.and when 

not in confl.ict with ot:.her sect.ions' of t:his .order, :i.mplen1ent the 

recomrnendat.lons of the Administratj.ve Conference of the. Unj.tcd 

Stal:es, entitl.ed "Ci1se Managelnent as a. Tool for Imp,rovj.ng Agency. 

AdjudicaLion,"as contairied 1n1 C.F.R. 305.86-7 (19~1) 

(b) 

fenera.1 'agencies'should review thelr administrat:iye adjudi.catory 

processes and develop specificproce~ures to reduce delay in 

decision~making, to facilita~e self-representation where 

appropriate. to expand non-J.awyer counseling and 'representat:l~n 

where appropr~a.te I. and to :I.nvest 'max:i,m\.1m diacreti~:>1''l j,n' fact­

f~rid:l.ng officers to encourage appropr~a1:e settlement of claims as 

early ~s pOssible. 

(c) ~l,...a9 , A).I federal agencies should review their 

adm:i.njstrative adjudic;atory processes· to 1dent;.ify any type o£ 

bjas on the part. of (he d~c~6ion~mBkers' that ~esults in an 

injuB~ice to persons who appearbefore'admin:Lstrative 

adjudicat:.ory tr:l.bunals; reg'Ularly tr'a:Ln all. :fact.-finders, 

admini~trat:L~e law judges, and'other deci9:Lon-makera to eJ.im:i.nate 

such blas: and 8stabl.ish appropr.iate mechan:tl?ms to receive and 

resolve. cOmPlaints of, such bias from persons who appear before 

aclministrat1ve adjudicatory tribunals. 

. (d) 'Public Educatign. Al.~ £eder~l agencies ~hould develop 

effae'Live' and' Sf:i.mpl~ methods, includj.ng the. uae' of electronio 

technology,' to educat~ the pUblic about ~ts claima/bene£its 

pol~c:l..e. and procedures. 

CQQrdinat:l,pp by the Department ,of .Justj,,oe. 

(~) The Attorney General shall coordinate effo~ts by 

Federal agenci~s to implement sections 1, 2 and 4 of'this order. 

(b) To implement 'the prj.nciples and purposes announced by 

this order, the Attorney General :Ls authorized to is~ue 

guidelinesimpi~ment:l..ng sectioris 1 and 4 of this order fo~ the 

nep~rtment of Justice. Such guidelines ~hall .erv. ~s modmls for 

- 8, 
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~nCe~nal guide1ines that may be ~ssued by, other agenc~es puruuant 

t.n th.1.F1 order. 

Def j.D:!.!:;. j ons. For I;:H11::'p6ses of this order, 

(a) The term "agency" shaJ,~ be defj.ned as· that term is 

defined ~n sectlon 105 of title 5, United states Code. 

(b)' The teJ:"Tl'I "lit.i·gat·ion counsel" '8haJ.~ be defined as the 

trial counselor the afficein which euch trial counsel .~s 

employed, such as the uni.ted St!;'\tes Attorney's Office·ior the 

district ~n which the ].itlgatj.on is pend~rig' or a lit.i.gating 

division of the D~partment of Justice. Special Assistant United 

States ~ttorneya'are included within this d~finition.: Those 

agenoies a~thor~zed by law t6 represent t~emse1ves in oo~rt 

without assistanc~ f~om the D~partment of Justice are also 

~.ncluded in this def~nition, as are private coun~elh~r~d by any 

Federa1 agency to oonduot 1itigat~on on beha~f of the agency or 

the United·States. 

~.·2- No P&,l.vate Rightf,! Createg'" This ord~r ~s ~ntended 

only to improv@ the ~nternal management of the execut~ve branch 

'jn resolving disputes, conducting litigat~on in ~.rea~onable and 

jus~ manner, and.reviewing legislation an~ regulations. T.his 

order shall not be construed aBcraat~ng any right or benefit, 

Rubstantive. or procedura;J., enforceable at law or :in equity by .8 

party a9~inst the Uriited States. ~~s agenoies, its of~~c~rs, or 

any other person. Thi.s order shall not be construed to oreate 

any rj.ght·. to 1udicj.al rev:i.ew .involving the oompliance 'or 

noncomp~iance of the United States, ~ts agencies, ~~s offioers, 

or any ~ther p~rson w~th this order. Ndthing ~q.this order shall. 

be construed to ob1igate.the United States to acoept ~ particular 

settlement or reso~ut~on of a dispute, to alter it~ standards for 

accepting settlements, to.~orego seeking a oonsent decree or 

other relief, .or to alter any existing delegation of lOJettJ.ement 

or litigat~ng .authority. 

~ . .8.. Scope. 

(a) No App~jcability .to Cr~minal Matte~~ or proceedings ~n 

Fo.eigl;) Courts. This ord~r ~s app1~cab1e to o~v~~ matters only. 

- 9 
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I~ ~~ not ~ntended t6 af~ect cr~mjnal matter~, ~nclud~ng 

enforcem~nt of crim~nal fjnea 6r judgments of cr~m~~al 

fOl~fe:~ture . Th~s order doss not appi y 'to l~t~gat~on'brought by 

or agaj,nec the Un~ted Stettes ~n forei.gll courts or tri.bunall3. 

(b) 8~pli.Qation of Notice provt@ion. Notice pursuant to 

Flubsect ~on (a) ,of f.J'eot :i,on 1 is no,t requi.red (~) 1.n ii'\ny act ion to 

sei~e or for£eit assets subject to forfeiture Or i.n a~y action to, 

seize property: (2) ~n anY,bankruptcy, i.nso lvenoy, 

conservatorah~p~ receivership, or liquidati.on proceed~ng, (3) 

when the assets, that are the subject' of the' action or t:h'~t would 

sati.sfy the judgment are SUbject to fli.ght, dissi.pation, or 

destruction; (~) when the defendant is subjeot to fli.ght; (5) 

when ,as det::.ermined by litigation counsel, exigent oirc-.:umst.ances 

make prov~di.ng auch noe~ce i.mpract~cable or such noC~ce wOl]lct 

otherwiEle defeat:. th~ purpose of the l.i.tigatlon, such as in 

actions 8e~king temporary restraining orders or prelim~nary 

injunctive r~11ef; or (6) ~n thOse l~mited classes of casee where 

the ACtorne~ General. determ~neB that prov'~ing such no~ice would 

defeat the purpose of the liti.gat~on. 

(0), Addit,j.ona.l G\~.:i.dance as to SPRDe. " The Attorney'Oeneral 

shall have the authority to issue further guidanpe as to the 

Eloope of ' this ?rder, except secti.on ~. consistent w~th the 

purposes of this order. 

CQn:f). j.gts wj;t;h Q1;;he;r Rules. NoLhi.ng ~nttii.s order 

Elhall be,oonstrued to requ.i,re l~tj.gation ooul"lse1 or any agency to 

act in a marlner oont:~ary' to the F'ederal Rul.es of C,i.vil Pl.-ocedure, 

Tax Court R\lle'a of Pract.ice and Procedu):"B. State or Federal law, 

other applicable rules of pract~oeor'procedure, or court. order. 

Priyjleged InformAtion. Nothin,g i.n this order 

shal.]' compeJ. or authorize the disclosure of pr~vi.leged 

informati~n. sensitive law enforcement information, inform~tion 

affecting nat:lonal security, or i.nformation th,e di.sc;Losure of 

wnich ja proh.ibited by 1aw.' 

10 
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Sec. ~. ,Effective pate. Th~s order Sha1l b~cQme c£~ect~vo 

90 ,days a£ter th"e date of signature. Th~s order shall not app1y 

to ],~tigat~on commsnced prior to the effective date. 

Sec. 2.,;l. 

:r.'evoked. 

'R~vocatioQ ' 

THE WHITE HOUSE, 

s~ecutive Order No. 12778 ~,s hereby 

11 
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Memorandum ' 

~lIlljP.C:"1 

Civil Justice Reform Executive Order 

To 

Mac Reed 
OffIce of Management and Budget 

Ollie 

December 7, 1995 

From 
Rosemary Hart 
Karen A. Popp 
Office of Legal Counsel 

As we agreed at the meeting last week, OLe has spoken with 
Cathy Sheafor of the Associate Attorney General's Office about 
certain unresolved issues relating to the civil Justice Reform 
Executive Order. We have agreed that the following changes 
should be made to the Order. 

Section 4 (b) and (c) should read (changes have been 
undeI'lined) : 

"(b) IIDDrQv~m~nts in Administrative Adjudication. All federal 
agencies should review their administrative adjudicatory 
processes and develop specific procedures to reduce delay in 
decision-makin9r to facilitate self-representation where 
app'ropriate, to expand non-lawyer counseling and representation 
where appropriate, and to invest maximum discretion in fact­
finding officers to encourage appropriate settlement of claims as 
early as possible. H 

* 

"(e) Bias. All federal agencies should review their 
administrative adjudicatory processes to identify any type of 
bias 00 the part of the decisioo=makers that resu1ts in an 
injustice to ge.[sons who appear before adJllinis~~atiye 
adjudi~atorv tribunal~~ regularly train all fact-finders, 
administrative law judges, andotber decision-makers to eliminate 
such bias; and establish appropriate mechanisms to receive and 
resolve complaints of sych bias from persons who appear betore 
administrative adjudicatory trlbunals. H 

Section 6(a) should read: 

"(a) The ter~ -agencyN shall be defined as ~hat term is defined 
in section lOS of title 5, united States Code." 

III 002 
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... ~ 

• 
The paragraph at Section B(c) should be deleted en~irely_ 

Please let us know if you have any questions. 

lin 003 
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'J d., 

ALTERNATIVE DISPUTE RESOLUTION 

On April 6, 1995, Attorney General Janet Reno signed an Order on alternative 
dispute resolution (ADR). The Order requires each civil litigating component to 
develop case selection criteria and a policy statement on ADR by September 11, 
1995. The Order also establishes the position of Senior Counsel for ADR. Peter R. 
Steenland, Jr. was appointed Senior Counsel on June 8, 1995. In addition, the Order 
directs each component to develop training programs which will introduce litigators 
to a· broad range of problem-solving and conflict management techniques including 
mediation, early neutral evaluation, arbitration, and mini-trials. 

ADR, also called .. appropriate dispute resolution," can provide flexibility, 
creativity, and control that lawyers and clients do not enjoy in litigation. It can 
enhance the public's access to justice by reducing delays and costs too often 
associated with government litigation. And, it often produces better, more 
.comprehensive long-term solutions to problems. 

ADR is quickly becoming part of state and federal court systems with many 
districts mandating consideration of a broad range of ADR processes or requiring 
mediation or arbitration. Many courts have developed elaborate court-annexed and 
court-sponsored ADR programs which draw upon a large base of volunteer mediators. 

At the same time, private litigants are demanding quick, efficient and 
comprehensive resolution of government disputes. More than 800 major companies 
have signed the Center for Public Resources Corporate Policy Statement on 
Alternatives to litigation. The statement obliges subscribing companies to consider 
negotiation or ADR before pursuing litigation with other signatories. 

The report of the Vice President's National Performance Review admonished 
federal agencies to expand their use of alternative dispute resolution techniques. And, 
over 80 federal agencies and their components have appointed dispute resolution 
specialists as defined in the Administrative Dispute Resolution Act, 104 Stat. at 2737. 
A host of those agencies are participating in a federal Shared Neutrals program for the 
Washington, D.C. metropolitan area, a program that provides for sharing by federal 
agencies of a pool of trained employees within the Executive Branch to resolve 
internal governmental disputes. 

With justice for all being our goal, we will pursue efficient and expeditious 
appropriate dispute resolution. 

For more information contact: Peter R. Steenland, Jr., Senior Counsel for ADR, 
(202) 616-9471. 
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A JL1fJERNA1fWJE DISPU1fJE 

RESOLUTION 

Special Rules 
Apply in ADR 
Involving Feds 

Differences Create 
Traps for Unwary 

BY ROBERT J. ROSIERTORY 

W en alternative dispute resolution 
involves the United States as a 
party, certain legal constraints 

arise that are inapplicable to ADR involv­
ing only private parties Some of these 
unique factors are discnssed below. 

o Binding Arbitmtion. Although the 
Administrative Dispute Resolution Act, 
enacted in 1990, removed the previous total 
ban on the use of arbitration by federal 
agencies, the statute places a limitation 
upon binding arbitration. To permit the 
government to escape adverse awards, an 
arbitration award becomes final only 30 
days after it is served on the parties; during 
that period, the head of the agency has the 
power to vacate the award. 

The statute makes no mention of allow­
ing the nongovernment party to the arbitra­
tion to avoid the award within ,the period. 
Thus, any corresponding right 'to reject 
must be spelled out in the agreement to 
arbitrate. 

So far, there has been no reported experi­
ence with agency heads exercising this 
power. A private party contemplating arbi­
tration with the government therefore 
should carefully consider whether it is ben­
eficial to enter into a unilaterally binding 
arbitration. as opposed to ADR in which it 
retains control to accept or to reject a par­
ticular resolution. Participation in arbitra­
tion entails virtually the same preparation, 
expense, and presentation effort as litiga­
tion (especially litigation before a board of 
contract appeals), but without the right of 
appeal or the right to reject a resolution if 
the person(s) rendering the decision should 
err. 

o Conrt.Annexed Arbitration. The 
Justice Department has issued regoIations, 
28 C.F.R. §50.20, controlling government 
participation in arbitration pursuant to a 

SEE U.s. AS ADR PARlY, PAGE 538 

New Challenges and Directions 

Order Fosters 
ADR Involving 
Justice, Depto 
AG Seeks to Take 
Lead in ADR Use 

BY PETER R. STEENLAND J/II. 

T:e Justice Department is involved in 
about 170,000 civil justice matters 
each year. In fact, it is the biggest 

user of the federal courts. What a help it 
would be to an overburdened court system 
if the Justice Department would take the 
lead in implementing alternatives to litiga­
tion in a substantial number of cases. 

In April, Attorney General Janet Reno 
Signed an order that helps the Department 
of Justice move toward that goal. Her order 
established an alternative dispute resolution 
program that will streamline the way the 
department handles many civil matters. We 
hope this will complement and enhance the 
work of other jurisdictions at the state and 
local level that are employing ADR as an 
alternative to courts and judges. 

ADR can resolve legal disputes through 
£uch method.5 8S arbitration, medi$ltinn. 
mini-trials, and early neutral evaluation. 
At the federal level, ADR mechanisms 
have been employed successfully by the 
Army Corps of Engineers, Army Materiel 
Command, the U.S. Environmental 
Protection Agency, and the Federal De­
posit Insurance Corporation. 

One good example of how a commit­
ment to ADR can work beneficially is the 
experience of the Environment and Natural 
Resources DiVision, where Assistant Attor­
ney General Lois Schiffer has made ADR a 
top priority. Working with U.S. attorneys, 
the division has used ADR to settle envi­
ronmental and natural resources litigation 
nationwide. Through ADR. the division has 
settled many complex multiparty cases 
faster and at less expense than is possible 
with conventional litigation methods. An 
added benefit is that the sooner a case is 
resolved, the sooner environmental COD­

tamination may be remedied. 

SEE ADR AT DOJ, PAGE 537 
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Justice Department Will Broaden ADR Use 
AD« I(l DOJ ftOM PAGE S25 

Appfo.imalely ISO of the cases the 
dimiOG bas ideolified as luilable for 
ADR cuneaUy an: in some llage of the 
ADR proc:elS-typleally mediatioD. 
11Iesc disputes io""l ... a wide ruge of 
..... iDcIudiag Superfund cast ,.,.,.,.".-y 
..s aIIocIIions. rcgtIlatory actions. pcaa1. 
lies, CIIIIdcmnations and DIM'" resource 
lD&Ga&emeDI decisions. The division's 
fint Ii&aificant use of #.DR was io 1992 
.... a """,,-«dercd mediator played a 
,;-1_10 atICmpIS to ICIIIc a Navajo­
Hopi land dispute. The clivisioa expanded 
Its ."Ce of ADR iD lite 1993 and 
tInacb 1994. 

Hae are some examples or the cfivisjon's 
.........ruJ cmpIoymcnl of ADR: 

• lit Ulliwi SIIl'~S •. Acme Sol_IS. a 
_-oppainrcd spc:cioIlTIISIa' played a key 
...... in facilitating an Ig"",menl by per. 
suoding .... parties inYolY<d in the .wI 10 

apiC 10 their shasc of the ""ume of conta· 
miDllion, and lhen 10 Igr« 10 pay Ihe 
UNted SIJIeS for its ClOSIS in tanOYing the 
-.iaaats. 

• IIIl1101her Superfund case, Unittd 
S- " Bo<ing. a medil1Ol', in I D/IC.(Iay 
........ IIshioncd 1/1 agrecmenI in princi. 
pie opporIiaaing dcarHJp costs between .... 
~and .... company. 

• A.....,,~ mediator in GIN' 
Cii/Q BiDdiwrsiry Project .. Fo~SI s.Mc~ 
pidod discussions bel....,., .... parties in I 
....,.,.... tbat fosu:rcd an understanding of 
cbc lUldcrtying concerns. resultiDg in an 

............ \bat addressed those conccms 
ond pI<II<IaIOd .... inIaosts of the agency. 

n...c cumpIcs dcmonsIraIe '-' ADR 
an JIfO¥idc lawyers Ind Ibeir elienls I 
flexible. ClQlive. and effkient approach 
ctw'l abscnI iD litigalion. ADR an also 

TIe order 
requires each 
civil litigating 
component to 
develop case-

selection criteria 
andanADR 

policy statement. 

produce quick solutions and increase pub­
lic respecl for the legal system by tWucing 
delays and COSlS, which an: 100 often asso­
ciated wilh liligation. Morcow:r, ADR can 
produce models for comp<dlalsive. long­
term solutions, 

THE PUBLIC ALWAYS LOSES 
Recenlly. the vice presidenl's National 

Performance Review Report concluded that 
ADR mechanisms can help agencies do 
more with 1cs:s.1bc: NPR also found that lil­
igation involving the government lakes 
years 10 resolve. postponing the implemen­
tation of importanl programs and hamper­
ing the WO<1< of governmenl employees. 

Even when the government prevailed 
complddy. victory was sometimes an illu­
sion because litigation WlIS so disruptive for 
agencies and programs. III addition. signifi­
canl sums were spent for .. pen wilncssc:s 
and other litigation expenses. Go¥emmcnt 
lawyer> also were pn:vcnl<d from devoting 
more time 10 other cases. Thus, the public 
was no( the victor, cw:n when the gow:m­
menl won. 

This is why Anomey General Reno 
signed the order on a1tematM: dispute =0-

lution. Under the order, cad> civil litigating 
com~ is ~ 10 cIcvcIop by SqlL 
II case-<elc:c:lioa aitcria and a policy IIIIC­
menl on ADR, which includes a commit­
menl 10 formulate a InIining plan. 1bc: order 
created a senior counsd position 10 head the 
ADR program. 

Each civil liligating component al lhe 
departmcnl-the Antilrusl, Civil. Civil 
Rights. Environmcn~ and Tax divisions and 
the Executive Office (or United States 
Allomc:ys-bas spcnl the last three monlhs 
developing wortabIc and meaningful .... ys 
10 sclCCl potential ADR cases. 

CHANGING LANDSCAPE 
We arc nol trying 10 force Ihe u~ of 

ADR in cases where il is not appropriale: 
ADR is just one of many IOOIs for our lili­
galors to usc when appropriate. Some cases 
need 10 be won or lost in their cnlirety. 
Some tum on importanl governmcntal po~­
cics "'Guiring a judkial decision. In those 
cases. our advice is nol 10 use ADR. 
NcvcrtheIcss. we do Ihink that #.DR should 
he considcrcd in ~ civil cases. Our goal 
is 10 help our litigators function IS effICient­
ly and effectivcJy as possible in the .. isting 
IcgaI ~ Iandscapc that is qud­
Iy changing 10 recognize the effectiveness 
of ADR. 

ADR is swiftly becoming part of state 
and fcdcn.1 court systems. Many districts 
mandate consideralion of a broad range of 
ADR processes. or "'Guire mediation or 
arbitralioD. A number of courts bave 
develope<! elaborale court-annexed and 
eourt-sponsorcd ADR programs, whicb 
draw upon a large ~ of volunteer mcdi­
.lon. More than 800 major companies 
and 400 of the nalion's Soo largest law 
firms have signed policy statements on 
altcmaliv .. 10 litigation thai oblige sub­
saibing companies and finns 10 c:oosidcr 
negotiation or ADR beton: pursuing liti­
gation wiIb other signalorics. 

Tbc anomey gcaeral has asked us 10 
promole Ihe wider use of ADR. To 
achicw: Iha~ we arc developing incentives 
10 encourage broader use of ADR by our 
~tigators, including a deparunental award 
for wad: in that field, and promotions for 
those who brin, cases 10 • swift and effi­
cient rcsolulion wilhoUi litigation. We. 
have worked 10 develop case-selection cri­
teria. We will train every lawyer whose 
practice is substantially civil in negotia­
tions and ADR. In soon, we are commit­
ted 10 using ADR. 

It is Ihe job of governmenl lawyers 10 
pursue justice.. Someti mes justice comes 
Ihrough compromise achicw:d outside of 
the courtroom. 1bc: anorncy general's order 
is jusl the first of many SIqlS loward =<UI'­
ing thai Justice Department lawyers arc 
experts in a fuller r2l1ge of Ii ligation skills. 
including negotiation and alternative dis­
pule resolution. Wilh superior usc of the full 
r.tnge o( ADR t.ochniqucs, we can obtain 
fleJtibility, =ativity. effICiency. control. and 
COSI savings in the resolution of disputes. 

hur R. S/~~nland Jr.. is unior counsel 
for ADR at IIw! U.s. DepanmDIJ of Jusria. 
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OBD 1160.1 

Subject: 
PROMOTING THE BROADER APPROPRIATE USE OF ALTERNATIVE 
DISPUTE RESOLUTION TECHNIQUES 

1. PURPOSE. The purpose of this order is to promote the broader use of alternative dispute 
resolution (ADR) in appropriate cases to improve access to justice for all citizens and to lead to 
more effective resolution of disputes involving the government. 

2. SCOPE. The provisions of this order shall apply to all Departmental litigating divisions and to 
all U.S. Attorneys. This order is applicable to civil matters only. It is not intended to affect 
criminal matters, including enforcement of criminal fines or judgments of forfeiture. 

3. MODIFICATION. This order expands upon but does not otherwise modify the Department of 
Justice's Memorandum of Guidance on Implementation of the Litigation Reforms of Executive 
Order No. 12778, notice of which was pu,blished at 58 Fed. Reg. 6015-03. 

4. A UTH ORITY. In addition to the general authority conferred upon the Attorney General by law, 
specific authority to provide ADR guidance is provided by section 3 of the Administrative 
Dispute Resolution Act of 1990, Pub. Law 101-552, 104 Stat. 2736-37. 

5. DEFINITION. As used in this order, "formal ADR techniques" include, but are not limited to, 
arbitration, mediation, early neutral evaluation, neutral expert evaluation, mini-trials and 
summary jury trials. 

6. CREATION OF POSITION OF SENIOR COUNSEL FOR' ALTERNATNE DISPUTE 
RESOLUTION. There shall be created within tl,le Department of Justice, the position of "Senior 
Counsel for Alternative Dispute Resolution. It The Associate Attorney General shall designate 
a career employee of the Department of Justice at the Senior Executive Service level to fill this 
position. The Senior Counsel shall develop policy on, and promote aspects of ADR, and in 
furtherance of that goal shall: 

a. Assist senior management in developing policies for the use of ADR, including revising 
the Department Guidance on the Use of Alternative Dispute Resolution for Litigation in 
the Federal Courts. 

Distrihution: OBD/J-I-J 
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Initiated By:. . G I 
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b. 

c. 

d. 

e. 

f. 

g. 

h. 

Assist with the design and execution of ADR-related training. recordkeeping. program 
evaluation and reporting functions. 

Provide advice and assistance to Department supervisors and employees on selecting 
appropriate cases for using ADR and on the application of particular ADR techniques. 

Report regularly to the Attorney General. through the Associate Attorney General. on the 
status of the Department's ADR activities. 

Represent the Department in government-wide ADR activities. including programs and 
projects with the Administrative Conference of the United States. the Office of 
Management and Budget, the National Performance Review. and the federal courts. 

Advise senior management on legislation, rulemaking, and other policy matters relating 
to ADR. 

Serve as the Dispute Resolution Specialist for the Department of Justice as defined in 
Section 3(b) of the Administrative Dispute Resolution Act, 104 Stat. at 2737. 

Perform such other duties and functions related to the promotion of ADR as may be 
assigned by the Attorney General, the Deputy Attorney General and the Associate 
Attorney General. 

7. COMPONENT ADR GUIDANCE. By September 11, 1995, each litigating division and the 
Executive Office for United States Attorneys acting on behalf of the United States Attorneys 
shall provide its attorneys with ADR guidance containing the following provisions: 

Par 6 
Page 2 

a. A policy statement by the head of the component indicating that attorneys are expected 
to use ADR in appropriate cases as an alternative to litigation and are to cooperate with 
court-annexed or court-sponsored ADR programs and with efforts to develop and evaluate 
such programs. 

b. A set of criteria to be used in identifying specific cases appropriate for resolution through 
settlerrient negotiations or the use of a formalADR technique. The component guidance 
should also identify ADR methods most suitable to resolving certain categories of cases. 
and criteria for the selection of ADR providers. 

c. A requirement that any attorneys whose practices are substantially civil attend a 
comprehensive basic training program in negotiation and ADR and that all experienced 
allorneys handling civil matters be requi~ed to participate in periodic supplemental ADR 
training. The content and nature of such training shall be detem1ined by the Senior 
Counsel for Alternative Dispute Resolution in consultation with the Department's training 
componc I1lS. 
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d. A complete explanation of the internal procedures attorneys should follow in obtaining 
authorization. and funding for the use of formal ADR techniques. 

8. FURTHER RESPONSIBILITIES OF PERFORMING COMPONENTS. 

a. The components subject to this order shall coordinate with the Senior Counsel for 
Alternative Dispute Resolution the development of the ADR guidance, as well as their 
performance of related recordkeeping, program evaluation and reporting functions. 

b. The components subject to this order shall review their ADR guidance at least annually 
and, in conjunction with the Senior Counsel for Alternative Dispute Resolution, shall 
make any necessary changes. 

c. The components subject to this order, in consultation with the Senior Counsel for ADR, 
shall designate a person or persons with primary responsibility for coordinating the 
component's ADR efforts so that a network of individuals with ADR expertise is 
established throughout the Department. This network shall assist the Senior Counsel for 
ADR in developing and implementing Dep3:rtment ADR policies. 

d. The components subject to this order shall maintain statistics regarding its use of ADR 
and report those statistics annually to the Associate Attorney GeneraL These statistics 
should demonstrate both the component's compliance with this order and the full extent 
of its overall use of informal and formal ADR techniques. 

9. NO PRIVATE RIGHTS CREATED .. This order is intended only to improve the internal 
management of the Justice Department in resolving disputes and conducting litigation.. This 
order shall not be construed as creating any right or benefit, substantive or procedural, 
enforceable at law or in equity, by a party against the United States,its agencies, its officers, 
or any other person. This order shall not be construed to create any right to judicial review 
involving the compliance or noncompliance of the United States, the Justice Department, its 
officers, or any other person with this order. Nothing in this order shall be construed to obligate 
the United States to offer funds to settle any case, accept a particular settlement or resolution 
of a dispute, to alter its standards for accepting settlements, to submit to binding arbitration or­
to alter any existing delegation of settlement or litigating authority. 

10. FURTHER GUIDANCE. The Associate Attorney General shall have the authority to issue 
further guidance regarding the scope of this order, consistent with the purposes of this order. 

'J 

Janet Reno 
Attorney General 

Par 7 
Pa 0 e 3 :::> 



mepartment of 3Tustite 

FOR IMMEDIATE RELEASE 
THURSDAY, APRIL 6, 1995 

AG 
(202) 616-2771 

TDD (202) 514-1888 

ATTORNEY GENERAL ORDERS DEPARTMENT-WIDE 
ALTERNATIVE DISPUTE RESOLUTION INITIATIVES 

-
WASHINGTON, D.C. Attorney General Janet Reno has signed 

an order establishing an Alternative Dispute Resolution program 

in the Department of Justice, saying the program would make the 

Department more efficient in handling some of the 170,000 civil 

justice matters it is involved in each year. 

HIn resolving civil cases t~rough ADR, we resolve these 

cases more swiftly and at less cost to those involved--a result 

that is in everybody's interest,H Reno said. 

The Attorney General said each Department component will 

develop criteria to identify cases suitable for ADR. Congress 

will be asked to create a speCial fund to pay for the services of 

mediators and arbitrators in appropriate cases. 

HThis program meshes with efforts now under way in Congress 

_ to improve the efficiency and effectiveness of the civil justice 

system,« Reno said. 

Reno said a Senior Counsel would be appointed to head the 

program and that the government would, in the future,' agree to be 

bound by arbitration rulings in appropriate cases. 
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Reno also announced she has authorized the delegation of 

authority to each u.s. Attorney to settle civil suits up to $1 

million. Previously such settlement authority was capped at 

$500,000. 

ADR is an alternative to litigation to resolve legal 

disputes through the use of arbitration, mediation, mini-trials 

and early neutral evaluation, among other methods. 

Reno said that ADR mechanisms have been employed 

successfully by the Army Corps of Engineers, Army Materiel 

Command, the U.S. Environmental Protection Agency and the Federal 

Deposit Insurance Corporation. 

HMajor credit should be given to the Administrative 

Conference of the United states for its leadership in helping 

agencies·implement the Administration Dispute Resolution Act in 

1990,n Reno said. HThe conference has been very helpful to the 

Department in developing these new ADR policies. H 

Reno also noted the National Performance Review 

recommendations call for agencies to make greater use of ADR in 

resolving disputes. 

Reno said that existing court-annexed pilot programs 

indicate that 5 percent to 27 percent of civil cases can be 

successfully diverted to ADR. 

##### 
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~ . 
I 

I 
12/18/95 15:47 5'202 514 0563 OLe 

) 

Memorandum 

~"hjc:c:\ 

Civil Justice Reform Executive Orde~ 

To 
Mac Reed 
office of Management and Budget 

Dille 

Decembe~ 7, 1995 

From 
Rosema~y Hart 
Karen A. Popp 
Office of Legal Counsel 

As we agreed at the meeting last week, OLC has spoken with 
Cathy SheaEor of the Associate Attorney General"s Office about 
ce~tain unresolved issues relating to the Civil Justi~e Reform 
Executive Order. We have agreed that the following changes 
should be made to the Order. 

section 4 (b) and (C) should read (changes have been 
underlined) : 

"(b) Improvements in Administratiye Adjudication. All federal 
agencies should ~evlew their administrative adjudicatory 
processes and develop specific procedures to reduce delay in 
decision-making, to facilitate self-representation where 
appropriate, to expand non-lawyer counseling and representation 
where appropriate, and to invest maximum discretion in fact­
finding officers to encou~age appropriate settlement of claims as 
early as possible. n 

"(e) Blas--,,-- All federal agencies should review their 
admInIstrative adjudicatory processes to identify any type of 
bias on the part of the decision-makers that results in an 
injusi:icl! to persons who appear before adminisi:rative 
adjudicatory tribunals; regularly train all fact-finders, 
administrative law judges, and other decision-makers to eliminate 
such bias; and estab1ish appropriate mechanisms to receive and 
resolve complaint;;s of such bias from persons-who appear before 
administrative adjudicatory tribunals.-

Section 6(a) should read: 

#(a) The term "agency" shall be defined as that term is defined 
in section 105 of title 5, United States Code." 

141 002 
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The paragraph at Section O(e) should be deleted entirely_ 

Please let us know if you nave any questions. 

~003 



E X E CUT I V E OFF ICE o F THE P R 

06-Nov-1995 03:10pm 

TO: Jack M. Quinn 

FROM: Elena Kagan 
Office of the Counsel 

SUBJECT: EO on Civil Justice Reform 

1. This proposed EO probably looks more impresive than it is. Large parts of 
it are identical to the current EO on Civil Justice Reform. Only a handful of 
provisions have been amended. If you want I can send you a redlined version 
(which I thought OMB would circulate) making clear exactly what is different. 
2. The most important change concerns the ability of the government to enter 
into binding arbitration. The current EO does not allow the government to enter 
into binding arbitration; this position reflects a longstanding OLC view that 
the acceptance of binding arbitration violates the appointments clause. The new 
EO reverses this position, based on a recent OLC analysis concluding that 
binding arbitration raises no appointments clause concern. 
3. The proposed EO also removes certain provisions on attorneys' fees meant to 
discourage plaintiffs from bringing suit to enforce civil rights, environmental, 
and similar statutes; and it corrects the restatement of law on the 
admissibility of expert testimony to reflect the S. Ct. 's recent opinion in 
Daubert v. Merrell Dow. 
4. Notwithstanding the cover sheet from OMB, John Schmidt's office really 
prepared this EO. But for some reason, John and Ab agreed that we would do the 
processing. 
5. I know that John would like 
fits perfectly with recent ADR 
reaction. What do you think? 

to do a lot to publicize this. He thinks the EO 
efforts that have been receiving a great 



U. S. Department of Justice 

Office of the Associate Attorney General 

The Associate Attorney General Washington. D.C. 20530 

October 2, 1995 

MEMORANDUM 

TO: Abner J. Mikva 
Counsel to the President 

FROM: John R. SChmid~ 
SUBJECT: Proposed Executive Order 

I am attaching for your=e . w a p~oposed Executive Order to 
replace Executive Order No. 12 78 0 the subject of civil Justice 
Reform. The proposed order re ects the opinion of the Office of 
Legal Counsel of September 7, 1995, that the Appointments Clause, 
U.S. Const. art. II, cl. 2, does not bar the United States from 
entering into binding arbitration. Among other things, the 
current Executive Order 12778 bars the United States from 
entering into binding arbitration. As we previously discussed, 
it is important that we modify the Executive Order so that 
binding arbitration can be part of the Justice Department's new 
ADR initiative. 

The attached proposed Executive Order has peen reviewed by 
the Office of Legal Counsel and for the most part parallels the 
other provisions of the Order it is intended to replace. In 
addition to implementing the views of the Office of Legal Counsel 
described above, the proposed opinion also corrects the 
restatement of the law set forth in Executive Order 12 
admissibility of expert 

the 

e not sent this to OMB for processing. I thought it 
w make more sense for you to review it first. We could 

andle further processing if you prefer, or you could take it 
from here When ready, it might make sense to give thlS some 

\ publicity ~i~vol ving the President in our ADR effort which has / 
~been getting~ great reaction. 



, ' 
'" 

Ie ("c c.--- :;t.( fA. '-- ;e e.e. cA... / / / , 
: 

, A _ 
::: l c-w.-~( 5 

" , 

, , 
, ' 

1,\ 

1J1 

,f 

, . 

,'. 

I' .. 
, ' , . 
. ,: 

j; 

I, 

'. 



, I 

! 

<" ~Cil \A. ~L. """"::'cA..l - (.-i ~ ( <:::t~ ~ \.: u- £ D 

:OoCT .-
" I ~ .. 

,,, 
II' 
" 

i" 
I;, , 

. . 

: I 

A?D~ -e-~ 

) 

6 \IV... '\W 1 ~ r vlA.CAM.eA-'{" - V\-() CAA-'-- c c-- J u - ~ ""'-eli '""'1 a...c~ -
2..;> r~l a.-~k h ~-

Vtw i l ~. ~ ~ 0 

~\AA1 v-t.J L~\A.I- CAA- ~. 0.. • 

ev.......c~ - L'-l""-""'ot y-i"-- o..~v..Q. 

v',ls1A~ cvn~~? ( ?U-'nA--~ ~\Avi1v-e~T-; 

~ ~c.....-~., 1t-1-"\"~l- - c...~~ -
J'~cu..Vt..~ ~ ~J 'lj~- ~L Ck i'l 

, 

; , ~~"'-"1 8V-'f' '1 C!.. c..-..S'~ ~e..,...Ac:.1 . 

i 
, 

j 

.--
t.o. rkl rc L~ C~ 

!: 
; ,! 1 (. ~ «h~ ~ L tA- - A2b f't. 
:.1 

• , ~;L-v c.'M..IAItIvv:. 
I 

'I; 

" 

'1 
! 

,:\ 

:! 
! ~ ~ 
,! 



) 

• 
• 
• 
• 
• 
) 

) 

) 

) 

• 
• 
• 
• 
• 
• 



10/20/95 09:42 '8'202 616 1080 ADR 
\ . 
, ' ... 

Executive erder 1271s 

CIVIL JUSTICE REFORM 

October 23, 1991 

WHEREAS, EftC 'tremendous grouth ifi civil li'ti~aEion has 
burdened 'tfte Merica!! court system aBe. flas il'R!3osea hi~'R costs en 
American i!!e.ividuals, SMall businesses, ifid~stry, ~rofessionalsf 
and ~overHffient at all levels; 

WHER~S, several current l~ti~at:ioft practices ada to these 
burdeRs and oests by :f)relol1:!!;Jing tho reselutioI1: af eUsputco, thus 
delaying aeferrl:!!§ 3 Xlst compenof%tion, aBe cl'icoura§'in§l' 'ilV'8:st:eful 
liti§j'ation, 

mIERBhB, tke fiarffiful conse~uenees af tacse liti§aEien 
practices ffiay be ameliorated bY-~Beouraging ~~ntary dispute 
ICselue~eBj limitatioHs en ~lT.aeeeesary diseeyery, )~dieious use 
of elEpert teotimony, prudent use of eaaetiens, i~rovcd use of 
liti!atien resources,) ana, \.~cre appropriate, modified fee 
arran!f!eft'lente; 

WHEREAS, tHe Unitca Statee acts an elfample fer private 
litigation by adftering to higher staadaras tftan those reqaired by 
tae rules of preceaure iR Eae eeR~et of CovcrnfficaE ~iti~ation in 
Federal 001:11:'£ I aHa caft eOHtinue te €is so ",'itaeue ifA19airing "the 
effectiveness of ita litigaeies efforts, 

WUElRBk"tS, iftlprovia~ the quality of le§islatiea aHa regl:llatioH 
to eliminate aMbi~uitiee in araftift§ we~la reauee uneertaifteY aad 
uBnecessary litigation; ana, 

WHE~S I ilft!'rev,ing i;:ae ~ali'Ey air &amin3:B'Eraioa.'IJ'c 
atijudieatiens "multi l.criuee the tiMe ana resources clEpendea during 
the adm±fiiotrative ~rOceeG1 

NOW, THEREFORE, I, GEORGE DUSH, ~I:y the authority vested in 
me as President by the Constitution an'a the laws of the united 
States of America, including efiapter 31 of title 28, Unitea 
~~~~se~~~~-s,ection 301 of title 3 United States Code 

e us 
involving the United States 

Govcrnment, to encourage the filing of only meritorious civil 
claims, to improve legislative and regulatory drafting to reduce 
needless litigation, to promote fair and prompt adjudication 
before administrative tribunals. and to provide a model for 
~imilar reforms of :~;.~>;5*~;gation practic,s: .. ~; in the private sector and 
~n various states I ~1!~~:1i~i hereby order. as follows: 

tal 002 
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Section 1. Guidelines to Promote Just and Efficient 
Government Civil Litigation. To promote the just and efficient 
resolution of civil claims, those Federal agencies and litigation 
counsel that conduct or otherwise participate in civil litigation 
on behalf of the United States Government in Federal court shall 
respect and adhere to the following guidelines during the conduct 
of such litigation: 

(a) Pre-filing Notice of a Complaint. No litigation 
counsel shall file a complaint initiating civil litigation 
without first making a reasonable effort to notify all disputants 
about the nature of the dispute and to attempt to achieve a 
settlement, or confirming that the referring agency that 
previously handled the dispute has made a reasonable effort to 
notify the disputants and to achieve a settlement or has used its 
conciliation processes. 

L:(JIJI)~ ~ 
(b) Settlement Conferences. As soon as practicable after 

ascertaining the nature of a dispute in litigation, and 
throughout the litigation, litigation counsel shall evaluate 
settlement possibilities and make reasonable efforts to settle 
the litigation. Such efforts shall include offering to 
participate in a settlement conference or moving the court for a 
conference pursuant to Rule 16 of the Federal Rules of Civil 
Procedure in an attempt to resolve the dispute without additional 
civil litigation. 

(c) Alternative Methods Qf Resolving the Dispute in 
Litigation. Litigation counsel shall make reasonable attempts to 
resolve a dispute expeditiously and properly before proceeding to 
trial. 

(1) Whenever feasible, claims should be resolved 
through informal discussions, negotiations, and settlements 
rather than through utilization of any formal or BtrueE~red 
Alteraative Dispute Resel~tien (ABR) process or court 
proceeding. At the saffle time, litigatioa eouHsel sheuld ee 
traiHed iH aispute resolutioH teehHi~ee aad slt!lle teat eaR 
eofttrib~te to tae proffiPt, fair, aaa effieieHt resolutioH of 
l' Wh ~ :o:·ftij b f . t ~ft€.:·"·~~:1t;I~r:·:ii~Wlilr~'······'~::tt"·"·'ljf·:i 

i::~ii;il~,*i;iir..I~~& ~:~y1 b:n~e~i ~e~t;;:~~~g~~;i!!f.~(;;;~~;~;'~U~~'ion 
w'·fFi·'··''tll'e··· .. ··a,vg·eiic'Y''·''·r'e'ferring the matter, litigation counsel 
should suggest the use of an appropriate ADR technique to 
the ~rivate parties. 

By deleting the sentence in Sec. 1(0) (1) above and inlerting 
section 1(0) (3) we would be highlighting the importanoe of ADR 
training more than the current order. 

- 2 -

raJ 003 



. ; 
00; •• 'Cz:0Z: 010 1000 /lDn 

(2) It is appropriate to use ADR techniques or 
processes to resolve claims of or against the United States 
or its agencies, after litigation counsel determines that 
the use of a particular technique is warranted in the 
context of a particular claim or claims, and that such use 
will materially contribute to the prompt, fair, and 
efficient resolution of the claims. ~ 

By deleting the sentenoe in Seo. 1(0) (1) above and inserting 
section 1(0) (3) we would be highlighting the importanoe of APR 
training more thart the Qurrent order. 

(3) Liti§a~ion counsel ekall neither Beek nor a§rco to the 
use of 19iaEiiag arbitratioB or aay otfier equivalent ADa technique. 
A teeJ:miql:le io equivalent to binain§ arbHl:Fation if an agency is 
boune, liiith01:lt meereise of teat ageasy's discretio:A:; 'eo implement 
the deeerMination ari8in~ from tae ~~R technique. Tfic 
rcquireffieats of this paragra~fi shall bc inte~Feted ia a manner 
consistent with scetioR 4(b) of the A~iftiBtrative Dispute 
neso1utiea Aet, Public Law 101 552, 194 8ta~. 2736 (1999) r 

Practice l:lader 'ran Court Rule lZl4 aHall ee e1ECMpt from tfiis 
pro",risieR. 

This @'9tioD Should be deleted because it is inconsistent 
with tha OLe opinion on binding arbitration, 

(d) Discovery. To the extent practicaele, litigation 
counsel shall make every reasonable effOrt to streamline and 
expedite discovery in cases under counsel's supervision and 
control. 

(1) Diselosure of Core Iftfo~aeiea. In these eases 
waere diosovery viill ee seu~fit, liti§"ation COUFlocl shall, te 
teo exteat ~raetisable, make reasonable efforts to agree 
with other parties mutually ~o excaaft~e a eissloDure 
statemeRt coataiaing core ififormatien rclevaet Be the 
aispute afta te s'eipulate to aft order mOftleriali~in§ such 
a~J!'eement. For fJul?posee of "!:fiio 8ubseetion, neore 
4ftfermatioft" meaFlS the names a~a a~drcsoeo of people bavin~ 
iE:folffi'latioI'l: that is relevaatto tfic proffered elaiftls ana 
defeases, and tae leaation ot dee~ftleats moot relevant to the 
ease. ~kio guideline to 6ise1060 core iaformation Bsall not 
a~~ly in eases while a dispositive motion is pendift~. 

This seation should be deleted because it is confusing to 
have these requirements in an executive order when more detailed 
prOVisions governing disolosure are oontained in Rule 26. ~n 

- 3 -
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1993. Rule 26. subsection ea) was amended through the addition of 
paragraphs ell-C.). Those amendments require parties to 
disclose. without awaiting fOrmal discovery regyests. basic 
information includipg names and addresses of people having 
infor.mation relevant to disputed facts and the location of all 
documents relevant to the case. 

+a+r~~j:~!: Review of Proposed Document Reguests .. Each 
agency w'ft'Hin the executive branch shall establish a 
coordinated procedure for the conduct and review of document 
discovery undertaken in litigation directly by that agency 
when that agency is litigation counsel. The procedure shall 
include, but is not necessarily limited to, review by a 
senior lawyer prior to service or filing of the request in 
litigation to determine that the request is not cumulative 
or duplicative, unreasonable, oppressive, unduly burdensome 
or expensive, taking into account the requirements of the 
litigation, the amount in controversy, the importance of the 
issues at stake in the litigation, and whether the documents 
can be obtained from some other source that is more 
convenient, less burdensome, or less expensive. 

~~I~ Discovery Motions. Before petitioning a court 
to resolve"""a discovery motion or petitioning a court to 
impose sanctions for discovery abuses, litigation counsel 
shall attempt to resolve the dispute with opposing counsel. 
If litigation counsel makes a discovery motion concerning 
the dispute, he or she shall represent in that motion that 
any attempt at resolution was unsuccessful or impracticable 
under the circumstances. 

(e) EJEpert Witnesses. Liti~atieH e01:lfisel sftall malle evel:-Y 
reasonable etfor£: to present oftl,. relial:lle e~ert testi'fflOHY 
before a court. 

(1) Widely accepted theories. Liti~atieR couRsel shall 
ref-FaiR fre", presentiBg eJfpcrt t.eetifRony frem elEpcrts ',,>'fte 
base tfteir eo:aolueio!'l:o on enplanatory tfieeriee that are Rot 
r.tiaely aeeept:ed. Fer !'urpaseB of tfiis oblleeeetioR, a. theory 
!i.e 'tddely aeceI3teEi if :H: is pro~ot:1Rdea by at least a 
substantial minority of the ex~eFt9 in the relevaat field. 

(a) EHportise is the field. Li~i§atio!'l: c01:lneel shall 
J?resene Clepert testimoB'}' only from tHose enpcrts \.'hose 
]uteT.:lecl~e I eadf~reunEi, Z'eeearea, er oeher clEpcrtiee lies i:a 
the particular fielel about 'tn·fiich £:h.cy are teet:ifyifi~. 

(3) B)*ert disclosure. Litigatioft co~:agel shall offer 
to eftga~e in mutual disclesblre of €lfpert witHeeo information 
for theee el~erte that a ~arty c~eeto to call as e~e~t 
witflcsseB at trial, provielea, and to tAe CJetcHt I that the 
oEfier parties agree to ma]w eOHl:paraele dieelee1:lree af any 

- 4 -
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elEpert ~J'itReDDee they mf13eet 150 call at trial. 

(4) Baa OR eoatingeney fcce. The amount of ceffipCfisatien 
paid te an ClEpert '.fitRose shall Bot ee liRked to a 
successful eutcome ia tae litigatioR. 

In paubert v. Merrell Dow Pharmaceuticals, 113 S. Ct. 2786 
(1993), the Supreme Court held that PRE 702 exclusively governs 
the admissibility of expert testimony and nothing in the Rule 
provides that general acceptance -- or "wide" acceptance, as 
worded her. -- is a prerequisite to the admissibility of expert 
testimony. This section as currently written is inconsistent 
with the Supreme Court1s opinion in Daubert. It would be 
unnecessarily restrictive to apply the Frye rule to the 
government by executive order when the Supreme Court has made 
clear that FRE 702 does not embody that standard. for these 
reasons, this aection should be deleted. 

~~~m~i Sanctions. Litigation counsel shall take steps to 
seek san'c"€'i"ons against opposing counsel and opposing parties 
where appropriate. 

(1) Litigation counsel shall evaluate filings made by 
opposing parties and, where appropriate, shall petition the 
court to impose sanctions against those responsible for 
abusive practices. 

(2) Prior to filing a motion for sanctions, litigation 
counsel shall submit the motion for review to the sanctions 
officer, or his or her designee, within the litigation 
counsel's agency. Such officer or designee shall be a 
senior supervising attorney within the agency, and shall be 
licensed to practice law before a State court, courts of the 
District of Columbia, or courts of any territory or 
Commonwealth of the United States. The sanctions officer or 
designee shall also review motions for sanctions that are 
filed against litigation counsel, the united States, its 
agencies, or its officers. 

ffiilii~1i Improved Use of Litigation Resources. Litigation 
counsel -eiFiall employ efficient case management techniques and 
shall make reasonable efforts to expedite civil litigation in 
cases under that counsel's supervision and control. This includes 
but is not limited to: 

(1) making reasonable efforts to negotiate with other 
parties about, and stipulate to, facts that are not in 
dispute; 

- 5 -
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(2) reviewing and revising pleadings and other filings 
to ensure that they are accurate and that they reflect a 
narrowing of issues, if any, that has resulted from 
discoverYi 

(3) requesting early trial dates where practicable; 

(4) moving for summary judgment in every case where 
the movant would be likely to prevail, or where the motion 
is likely to narrow the issues to be tried-:-iliiWi1..i1 

.:-•• ,:' ••• .;.;<;..:.;.;.;.:.;.:.:.;.; 

(h) FeeD ana E1Epeascs. To the eJ£tent !,eTftlissible hy 1a',17, in 
civil litigation involving aiaPUB8S over Federal contracts 
p~r9~ant to 41 U.S.C. 691 et seq., or in any eivil litigation 
initiated by tae United States, liti§atioA counsel saall offer to 
enter ift'to a t..,o ·.lay fee shiftin~ agree~e!'l:t ~ ... !:tfi o}l3posiI'J:!'!J lla:rties 
'to the dio}l3utc, w};,ereby tao losiH§ !'urey wo=ld !!lay tftO prevailin§ 
party's fees and eosta, e~ejeet to reasonable terms and 
liH'litations. ':PHe Atterfl:ey Cenerel shall reviclJ/ the legal 
authority for entering into SUCH agreements. 

Although this section just gives opposing parties the option 
of a two-way fee shifting as drafted it suggests a policy which 
supports 'loser pays.' 

As the President put it in his speech to the American 
Society of Newspaper Editors. II' loser pays' rules will keep 
ordina~ eitizen, from @xercising their rights in oourt just as a 
poll tax. Wiled to keep ordinary people of color and povert.y from 
exergising their right to vote." 

~007 

(f1l-:r ~ 
,jJ~/~J 

t)oA i&.ftt:::; I ~ 
By adding this section. the President would be promoting s'1~'D~ tI"'" 

~v..:::o:.=lu:u~n~tl:..:le.:.:e:.lX'=--w=o.=.r..!:!k~b:..Jy~l=.:a~:wy:!.Z-e~r.r::is~a::::n:::d=--.!!im=p:..r=.;o:.:.v~i=n~q~al:.ltg=.:oco:.:e::..!s~s~t~o~..Jj-'lius~tc:..:i=.:e=.:e=--f=-o~r'--'!la~lL:!l.. ~l)~ 
people. ~ 

Sec. ~I:ilj Principles to Enact Legislation and Promulgate 
Regulijtions Which Do Not Unduly Burden the Federal Court System. 

(a) General Duty to Review Legislation and Regulations. 
Within current budgetary constraints and existing executive 
branch coordination mechanisms and procedures established in OMB 
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Circular A-19 (legislatieR) and Executive Order No. l2~~$.~ 
(:regulation), agency promulgating new regulations, reviewIng 
existing regulations, developing legislative proposals concerning 
regulations, and developing new legislation shall adhere to the 
following requirements: 

EO 12291 was revoked and replaced by President Clinton with 
EO 12866, 58 FR 51735, (Oct. 4, 1993). 

(I) The agency's proposed legislation and regulations 
shall be reviewed by the agency to eliminate drafting errors 
and needlegg" ambiguity.WJi.i . .: ..... 

(2) The agency's proposed legislation and re~lations 
shall be written to minimize needle~ litigation-ijYi~i.1 

(3) The agency's proposed legislation and regulations 
shall provide a clear and eertai~legal standard for 
affected conduct Patfle~ tha~ a general standar~ and shall 
promote simplification and burden reduction. 

The AttOrney General approved the Civil Justice R@for.m 
working Group's recommendation that the Department of Justice 
gevelop an internal legislative checklist. The following two 
sections of the Executiye Order have been revised to conform with 
that gheckli.t that Marie 01sen in OLA was responsible for 
developing. 

(b) Specific Issues for Review. In conducting the reviews 
required by subsection (a), each agency formulating proposed 
legislation and regulations shall make every reasonable effort to 
ensure : ~\~~ 

(1) that the legislation- - (jP 01' 
(A) specifies whether all causes of action 

arising under the law are subject to statutes of 
limitations; 

(B) specifies in clear language the preemptive 
effect, if any, to be given to the law; 

(D) provides a 
affected conduct 

Wfl~~~~~~~rt~Mr.~~ea~~~~~~~~~~~~~~'11e 

(E) specifies whether private arbitration and 

- 7 -
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other forms of private dispute resolution are 
appropriate under enforcement and relief provisionstii: 
subj ect to constitutional requirements; ~:.~:. 

(F) specifies whether the provisions of the law 

:iiii)iiii;fi~;iii~iii~i~iiiiiii~~i:~l !;p!!_!-~"P,!i1i.~I~\:l;~li:~ 
(G) specifies in clear language the retroactive 

effect, if any, to be given to the law; 

(H) specifies in clear language the applicable 
burdens of proof; 

(I) specifies in clear language whether it grants 
private parties a right to sue and, if so, the relief 
available and the conditions and terms for authorized 
awards of attorney's fees, if any; 

(J) specifies whether State courts have 
jurisdiction under the law and, if so, whether and 
under what conditions an action would be removable to 
Federal court; 

(K) specifies whether administrative proceedings 
are to be required before parties may file suit in 
court and, if so, describes those proceedings and 
requires the exhaustion of administrative remedies; 

(L) sets forth the standards governing the 
assertion of personal jurisdiction, if any; 

(M) defines key statutory terms, either 
explicitly or by reference to other statutes that 
explicitly define those terms; 

(N) specifies whether the legislation applies to 
the Federal Government or its agencies; 

(0) specifies whether the legislation applies to 
States, territories, the District of Columbia, and the 
Commonwealths of Puerto Rico and of the Northern 
Mariana Islands; aRa, 

+P-1-1ll~& addresses other important issues affecting 
clarity ~ha general draftsmanship of legislation set 
forth by the Attorney General, with th~ concurrence of 
the Director of the Office of Management and Budget 

- 8 -
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ili~1~fj~.nt.~;! and after consultation with affected agencies, 
:..(: ..• :~;~::~::::;) •. :::.*.~:~;.:.;::,~.:::: • • • 
that are determlned to be 1n accordance wlth the 
purposes of this order. 

(2) that the regulation--

(A) specifies in clear language the preemptive 
effect, if any, to be given to the regulation; 

(B) specifies in clear language the effect on 

e~isting. F7deral law I O~:~:):~;~i:~i~:~:iii;~,,~i~:;;~a¥:~~~~~g~:};,ging 
:~:,:::\~,:<::R,;;g~:~:s J. ons dr~Pf ~ ade !fif.jlk;:::jlt:it;:i~:J}L;£:;:(di:;;/::kl~~::~:;iEW::i~;;';ffijiw:i!!ltitL,_&'it!: 
~~~~a:~;g~:: .. ,: or mo 1 1e . 
":::8:>.::" .. ,:i:>;'::~:':::i;:;;:.:::t:~ provides a· :lear and cert.aJ legal standard 

for affected conduct r.athe:r:: than a general otandara-;" 
while promoting simplification and burden reduction; 

(D) specifies in clear language the retroactive 
effect, if any, to be given to the regulation; 

(E) specifies whether administrative proceedings 
are to be required before parties may file suit in 
court and, if so, describes those proceedings and 
requires the exhaustion of administrative remedie~i 

(F) defines key terms, either explicitly or by 
reference to other regulations or statutes that 
explicitly define those items; ~~ 

: .... ;.:-:.:.:.;.;,!.;. 

(G) addresses other important issues affecting 
clarity and general draftsmanship of regulations set 
forth by the Attorney General, with the concurrence of 
the Director of the Office of Management and Budget and 
after consultation with affected agencies, that are 
determined to be in accordance with the purposes of 

, ..do t this order. 
~QM'1 ~~ £:~( f"v. ~ ~ ~ ~. 'iI't.<-vU W\A~ w ' 

(c) ~ ~f; Alien of cempliarn;; jOt Agency Lggislation Or 
R,§g'lJatioa-s. Whe;'l transmittin9:!such draft legislation or 
regulation to l:\~!~~!!.~!~Jj~ ~e Off~ee of Maa~9Pftl7l'it and B:cl~get: JtWA\.AAA1A1l.. 
("m4B") , ..the agency must certl.fY that (~I~- 3o:t has re"~ewed sus::h 
draft le,qjslatjon or reglllation in light"·""of-this section, and 
t.ha-t. (.~~D either the draft legislation or regulation meets the 
applicab~re standards provided in subsections (a) and (b) of this 
section, or it is unreasonable to require the particular piece of 
draft legislation or regulation to meet one or more of those 
standards. Wpere the stanaards are not met, the agency 
certi-f-ication must inc'llde an explanation o-f-ehe leasons... for the 
departure from the standards. 

ReeefRfReHdatieee ana eOSE benefit analyses Hader subsect:ioN 
(d) af this eeceieB shall be iaclNaea in tke a~eHey certiiieatieR 

- 9 -
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l 

requirea By this sUBsection. 

(d) OHe Way Fee Provisions. Each a~eRey shall review; ana 
ehall perform a cost benefit analysis on, all provisioHS of any 
lo§iolation or re~l:11atiofi that the agency ~J!'epoge9 tifiich provide 
for aH award for attorHey's feeD in favor of only one claDs of 
parties, includin~ those statutes '.iRiah require the GO'yTernment to 
pay a prevailing private party's attorney's fees. ~he agency 
shall recommend a~ainst enactment of the fee shifting provisioRs 
of such legiolatioB if the costs oig-Bifiaantly out'j;veigh the 
benefits, or if the legislation does not define the fees aHd 
costs covered by the statute or eetail ' •• 'Ren an a·.iara of fees and 
coots '.lOuld Be app:ropriate. Such ag-eney :recoftWftendationo saall be 
preseated to OP4B through t~e Circular A 19 legislative 
coordination ana clearance precess aHa included in the agency 
certification re~iree under suboeetien (0) of this Beet~oa. 

This section oreates a presumption against one-way faa 
provisions that has the effect of discouraging plaintiffs from 
acting as private attorneys general under oivil rights statutes, 
environmental statutes, etc. Sinoe this Administration has no 
objection to suoh fee arrangements and, in fact. epqourages 
citizen suits. we should delete this section. 

Sec. -hllf! Principles to 
Administrative Adjudi~ations. 

Just and Efficient 

tis e ent 
agency that adjudicates administrative 
reasonable and practicable, and when 

r sections of this order, implement the 
recommendations of the strative Conference of the United 
States, entitled !lease Management as a Tool for Improving Agency 
Adjudication," as contained in 1 C.F.R. 305.86-7 (1991). 

- 10 -
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Coordination by the Department of Justice. 

(a) The Attorney General shall coordinate efforts by 
Federal agencies to implement sections 1 and 31\ of this order. 

(b) To implement the principles and purposes announced by 
this order, the Attorney General is authorized to issue 
guidelines implementing sections 1 and ~I of this order for the 
Department of Justice. Su~'tt ... guidelines shall serve as models for 
internal guide~ines 'vihieh Ilil may be issued by other agencies 
pursuant to th~s order. 

Sec. ~!:~! Definitions. For purposes of this order: 

(a) The term "agency" shall be defined as that term is 
defined in section 451 of title 28, United States Code, except 
that it shall exclude all departments and establishments in the 
legislative or judicial branches of the United States. 

(b) The term "litigation counsel" shall be defined as the 
trial counselor the office in which such trial counsel is 
employed, such as the United States Attorney's Office for the 
district in which the litigation is pending or a litigating 
division of the Department of Justice. Special Assistant United 
States Attorneys are included within this definition. Those 
agencies authorized by law to represent themselves in court 
without assistance from the Department of Justice are also 
included in this definition, as are private counsel hired by any 
Federal agency to conduct litigation on behalf of the agency or 
the United States. 

Sec. ~~~ No Private Rights Created. This order is 
intended onl'y""'to improve the internal management of the executive 
branch in resolving disputes, conducting litigation in a 
reasonable and just manner, and reviewing legislation and 
regulations. This order shall not be construed as creating any 
right or benefit, substantive or procedural, enforceable at law 
or in equity by a party against the United States, its agencies, 
its officers,. or any other person. This order shall not be 
construed to create any right to judicial review involving the 
compliance or noncompliance of the united States, its agencies, 
its officers, or any other person with this order. Nothing in 
this order shall be construed to obligate the United States to 
accept a particular settlement or resolution of a dispute, to 
alter its standards for accepting settlements, to forego seeking 
a consent decree or other relief, or to alter any existing 
delegation of settlement or litigating authority. 

- 11 -

~012 



10/20/95 09:54 'a202 616 1080 ADR 
... OIl ' " {t, 

Scope. 

(a) No Applicability to Criminal Matters or Proceedings in 
Foreign Courts. This order is applicable to civil matters only. 
It is not intended to affect criminal matters, including 
enforcement of criminal fines or judgments of .l=~i!ffilm 
forfeiture. This order does not apply to litig1i'Fr8n:::';brought by 
or against the United States in foreign courts or tribunals. 

(b) Application of Notice Provision. No.~ice pursuant to 
subsection (a) of section 1 is not required (~~) in any action to 
seize or forfeit assets subject to forfeiture o'r in any action to 
seize property; (~~) in any bankruptcy, insolvency, 
conservatorship, re'ceivership, or liquidation proceeding; (444;1) 
when the assets that are the subject of the action or that wou'l'd 
satisfy the judg.rrtent are subj ect to flight I dissipation, or .... 
destruction; {i~D when the defendant is subject to flight; (¥,~j) 
when, as determined by litigation counsel, exigent circumstanc'~is 
make providing such notice impracticable or such notice would 
otherwise defeat the purpose of the litigation, such as in 
actions seeking temporary restraining orders or preliminary 
injunctive relief; or (~~) in those limited classes of cases 
where the Attorney General determines that providing such notice 
would defeat the purpose of the litigation. 

(c) Application of Alternative Dispute Resolutionf:~i aBe Core 
Dioeleoure PrevieioHs. Subsections (0) aaa (8) (~) of section 1 of 
this order shall not apply (~w.) to any action to seize or forfeit 
assets subject to forfeiture, :.:,I:or (HiiD to any debt collection 
case (including any action for civif>:<'penalties or taxes) 
involving an amount in controversy less than $100,000. 

(d) Additional Guidance as to Scoped The Attorney General 
shall have the authority to issue further guidance as to the 
scope of this order, except section -2-~t consistent with the 
purposes of this order. ',w 

Sec. &il¥ Conflicts with Other Rules b Nothing in this 
order shall 'Be construed to require litigation counselor any 
agency to act in a manner contrary to the Federal Rules of Civil 
Procedure, Tax Court Rules of Practice and Procedure, State or 
Federal law, other applicable rules of practice or procedure, or 
court order. 

Sec, -9-rti\=~;l privileged Information: Nothing in this order 
shall compel" "or authorize the disclosure of privileged 
information, sensitive law enforcement information, information 
affecting national security, or information the disclosure of 
which is prohibited by law. 

- 12 -
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Sec. ~j~ Effective Date. This order shall become 
effective 90 ,lays after the date of signature. This order shall 
not apply to litigation commenced prior to the effective date. 

GBORCB BUSH 

11'''''''~~~1iI5.1 
Ootober a3, 1991. 
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.-:' ("~ 
1/«\' , Robert G. Damus~~'~' 

General Counsel 

SUBJECT: Proposed Executive Order Entitled "Civil Justice 
Reform" 

Attached is a proposed Executive order entitled "Civil 
Justice Reform." 

It was prepared by the White House Counsel's Office, in 
accordance with the provisions of Executive Order No. 11030, as 
amended. 

On behalf of the Director of the Office of Management and 
Budget, I would appreciate receiving any comments you may have 
concerning this proposal. If you have any comments or 
objections, they should be received no later than close of 
business Wednesday, November 8, 1995. Please be advised that 
agencies'that do not respond by the November 8, 1995 deadline 
will be recorded as not objecting to the proposal. 

Comments or inquiries may be submitted by telephone to Mr. 
Mac Reed of this office (Phone: 395-3563; Fax: 395-7294). 

Thank you. 
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EXECUTIVE ORDER 

CIVIL JUSTICE REFORM 

By the authority vested in me as President by the 
Constitution and the laws of the United States of America, 
including section 301 of title 3, United States Code, and in 
order to improve access to justice for all persons who wish to 
avail themselves of court and administrative adjudicatory 
tribunals to resolve disputes, to facilitate the just and 
efficient resolution of civil claims involving the United States 
Government, to encourage the filing of only meritorious civil 
claims, to improve legislative and regulatory drafting to reduce 
needless litigation, to promote fair and prompt adjudication 
before administrative tribunals, and to provide a model for 
similar reforms of litigation practices in the private sector and 
in various states, it is hereby ordered as follows: 

Section 1. Guidelines to Promote Just and Efficient 
Government Civil Litigation. To promote the just and efficient 
resolution of civil claims, those Federal agencies and litigation 
counsel that conduct or otherwise participate in civil litigation 
on behalf of the United States Government in Federal court shall 
respect and adhere to the following guidelines during the conduct 
of such litigation: 

(a) Pre-filina Notice of a Complaint. No litigation 
counsel shall file a complaint initiating civil litigation 
without first making a reasonable effort to notify all disputants 
about the nature of the dispute and to attempt to achieve a 
settlement, or confirming that the referring agency that 
previously handled the dispute has made a reasonable' effort to 
notify'the disputants and to achieve a settlement or has used its 
conciliation processes. 

(b) Settlement Conferences. As soon as practicable after 
ascertaining the nature of a dispute in litigation, and 
throughout the litigation, litigation counsel shall evaluate 
settlement possibilities ·and make reasonable efforts to settle 
the litigation. Such efforts shall include offering to 
participate in a settlement conference or moving the court for a 
conference pursuant to Rule 16 of the Federal Rules of Civil 
Procedure in an attempt to resolve the dispute without additional 
civil litigation. 

(c) Alternative Methods of Resolving the Dispute in 
Litigation. Litigation counsel shall make reasonable attempts to 
resolve a dispute expeditiously and properly before proceeding to 
trial. 

(1) Whenever feasible, claims should be resolved 
through informal discussions, negotiations, and settlements 
rather than through utilization of any formal court 
proceeding. Where the benefits of Alternative Dispute 



Resolution ("ADR") may be derived, and after consultation 
with the agency referring the matter, litigation counsel 
should suggest the use of an appropriate ADR technique to 
the parties. 

(2) It is appropriate to use ADR techniques or 
processes to resolve claims of or against the United States 
or its agencies, after litigation counsel determines that 
the use of a particular technique is warranted in the 
context of a particular claim or claims, and that such use 
will materially contribute to the prompt, fair, and 
efficient resolution of the claims. 

(3) To facilitate broader and effective use of 
informal and formal alternative dispute resolution methods, 
all litigation counsel should be trained in ADR techniques. 

(d) Discovery. To the extent practical, litigation counsel 
shall make every reasonable effort to streamline and expedite 
discovery in cases under counsel's supervision and control. 

(1) Review of Proposed Document Requests. Each agency 
within the executive branch shall establish a coordinated 
procedure for the conduct and review of document discovery 
undertaken in litigation directly by that agency when that 
agency is" litigation counsel. The procedure shall include, 
but is not necessarily limited to, review by a senior lawyer 
prior to service or filing of the request in litigation to 
determine that the request is not cumulative or duplicative, 
unreasonable, oppressive, unduly burdensome or expensive, 
taking into account the requirements of the litigation, the 
amount in controversy, the importance of the issues at stake 
in the litigation, and whether the documents can be obtained 
from some other source that is more convenient, less 
burdensome, or less expensive. 

(2) Discovery Motions. Before petitioning a court to 
resolve a discovery motion or petitioning a court to impose 
sanctions for discovery abuses, litigation counsel shall 
attempt to resolve the dispute with opposing counsel. If 
litigation counsel makes a discovery motion concerning the 
dispute, he or she shall represent in that motion that any 
attempt at resolution" was unsuccessful or impracticable 
under the circumstances. 

(e) Sanctions. Litigation counsel shall take steps to seek 
sanctions against opposing counsel and opposing parties where 
appropriate. 
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(1) Litigation counsel shall evaluate filings made by 
opposing parties and, where appropriate, shall petition the 
court to impose sanctions against those responsible for 
abusive practices. 

(2) Prior to filing a motion for sanctions, litigation 
counsel shall submit the motion for review to the sanctions 
officer, or his or her designee, within the litigation 
counsel's agency. Such officer or designee shall be a 
senior supervising attorney within the agency, and shall be 
licensed to practice law before a State court, courts of the 
District of Columbia, or courts of any territory or 
Commonwealth of the United States. The sanctions officer or 
designee shall also review motions for sanctions that are 
filed against litigation counsel, the United States, its 
agencies, or its officers. 

(f) Improved Use of Litigation Resources. Litigation 
counsel shall employ efficient case management techniques and 
shall make reasonable efforts to expedite civil litigation in 
cases under that counsel's supervision and control. This includes 
but is not limited to: 

(1) making reasonable efforts to negotiate with other 
parties about, and stipulate to, facts that are not in 
dispute; 

(2) reviewing and revising pleadings and other filings 
to ensure that they are accurate and that they reflect a 
narrowing of issues, if any, that has resulted from 
discovery; 

(3) requesting early trial dates where practicable; 

(4) moving for summary judgment in every case where 
the movant would be likely to prevail, or where the motion 
is likely to narrow the issues to be tried; and 

(5) reviewing and revising pleadings and other filings 
to ensure that unmeritorious threshold defenses and 
jurisdictional arguments, resulting in unnecessary delay, 
are not raised. 

Sec. 2. Government Pro Bono and Volunteer Service. All 
federal agencies should develop appropriate programs to encourage 
and facilitate pro bono legal and other volunteer service by 
government employees, including attorneys. 

Sec. 3. Principles to Enact Legislation and Promulgate 
Regulations Which Do Not Unduly Burden the Federal Court System. 
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(a) General Duty to Review Legislation and Regulations. 
Within current budgetary constraints and existing executive 
branch coordination mechanisms and procedures established in OMB 
Circular A-l9 and Executive Order No. l2866, each agency 
promulgating new regulations, reviewing existing regulations, 
developing legislative proposals concerning regulations, and 
developing new legislation shall adhere to the following 
requirements: 

(1) The agency's proposed legislation and regulations 
shall be reviewed by the agency to eliminate drafting errors 
and needless ambiguity; 

(2) The agency's proposed legislation and regulations 
shall be written to ~nimize needless litigation; and 

(3) The agency's proposed legislation and regulations 
shall provide a clear and certain legal standard for 
affecte9 conduct rather than a general standard, and shall 
promote simplification and burden reduction. 

(b) Specific Issues for Review. In conducting the reviews 
required by subsection (a), each agency formulating proposed 
legislation and regulations shall make every reasonable effort to 
ensure: 

(1) that the legislation--

(A) specifies whether all causes of action 
arising under the law are subject to statutes of 
limitations; 

(B) specifies in clear language the preemptive 
effect, if any, to be given to the law; 

(C) specifies in clear language the effect on 
existing Federal law, if any, including all provisions 
repealed, circumscribed, displaced, impaired, or 
modified; 

(D) provides a clear and certain legal standard 
for affected conduct rather than a general standard, 
and a mens rea requirement if it is a criminal statute; 

(E) specifies whether private arbitration and 
other forms of private dispute resolution are 
appropriate under enforcement and relief provisions; 
subject to constitutional requirements; 

(F) specifies whether the provisions o"f the law 
are severable if one or more of them is found to be 
unconstitutional; 
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(G) specifies in clear language the retroactive 
effect, if any, to be given to the law; 

(H) specifies in clear language the applicable 
burdens of proof; 

(I) specifies in clear language whether it grants 
private parties a right to sue and, if so, the relief 
available and the conditions and terms for authorized 
awards of attorney's fees, if any; 

(J) specifies whether State cour.ts have 
jurisdiction under the law and, if so, whether and 
under what conditions an action would be removable to 
Federal court; 

(K) specifies whether administrative proceedings 
are to be required before parties may file suit in 
court and, if so, describes those proceedings and 
requires the exhaustion of administrative remedies; 

(L) sets forth the standards governing the 
assertion of personal jurisdiction, if any; 

(M) defines key statutory terms, either 
explicitly or by reference to other statutes that 
explicitly define those terms; 

(N) specifies whether the legislation applies to 
the Federal Government or its agencies; 

(0) specifies whether the legislation applies to 
States, territories, the District of Columbia, and the 
Commonwealths of Puerto Rico and of the Northern 
Mariana Islands; 

(P) specifies what remedies are available such as 
money damages, civil penalties, injunctive relief, and 
attorney's fees; and 

(Q) addresses other important issues affecting 
clarity and general draftsmanship of legislation set 
forth by the Attorney General, with the concurrence of 

. the Director of the Office of Management and Budget 
("OMB") and after consultation with affected agencies, 
that are determined to be in accordance with the 
purposes of this order. 

(2) that the regulation--

(A) specifies in clear language the preemptive 
effect, if any, to be given to the regulation; 

- 5 -



(B) specifies in clear language the effect on 
existing Federal law or regulation, if any, including 
all provisions repealed, circumscribed, displaced, 
impaired, or modified; 

(C) provides a clear and certain legal standard 
for affected conduct rather than a general standard, 
while promoting simplification and burden reduction; 

(D) specifies in clear language the retroactive 
effect, if any, to be given to the regulation; 

(E) specifies whether administrative proceedings 
are to be required before parties may file suit in 
court and, if so, describes those proceedings and 
requires the exhaustion of administrative remedies; 

(F) defines key terms, either explicitly or by 
reference to other regulations or statutes that 
explicitly define those items; and 

(G) addresses other important issues affecting 
clarity and general draftsmanship of regulations set 
forth by the Attorney General, with the concurrence of 
the Director of the Office of Management and Budget and 
after consultation with affected agencies, that are 
determined to be in accordance with the purposes of 
this order. 

(c) Certification of Compliance for Agency Legislation or 
Regulations. When transmitting such draft legislation or 
regulation to "OMB", the agency must certify that (1) it has 
reviewed such draft legislation or regulation in light of this 
section, and that (2) either the draft legislation or regulation 
meets the applicable standards provided in subsections (a) and 
(b) of this section, or it is unreasonable to require the 
particular piece of draft legislation or regulation to meet one 
or more of those standards. Where the standards are not met, the 
agency certification must include an explanation of the reasons 
for the departure from the standards. 

Sec. 4. Principles to Promote Just and Efficient 
Administrative Adjudications. 

(a) Implementation of Administrative Conference 
Recommendations. In order to promote just and efficient 
resolution of disputes, an agency that adjudicates administrative 
claims shall, to the extent reasonable and practicable, and when 
not in conflict with other sections of this order, implement the 
recommendations of the Administrative Conference of the United 
States, entitled "Case Management as a Tool for Improving Agency 
Adjudication," as contained in 1 C.F.R. 305.86-7 (1991). 
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(b) Improvements in Administrative Adjudication. All 
federal agencies should review their administrative adjudicatory 
processes and develop specific procedures to reduce delay in 
decision-making, to facilitate self-representation, to expand 
non-lawyer counseling and representation where appropriate, and 
to invest maximum discretion in fact-finding officers to 
encourage appropriate settlement of claims as early as possible. 

(c) Bias. All federal agencies should review their 
administrative adjudicatory processes to identify any type of 
bias that hinders full access to justice for all persons; 
regularly train all fact-finders, decision-makers and 
administrative law judges to eliminate such bias; and establish 
appropriate mechanisms to receive and resolve bias complaints 
from persons who appear before administrative adjudicatory 
tribunals. 

(d) Public Education. All federal agencies should develop 
effective and simple methods, including the use of electronic 
technology, to educate the public about its claims/benefits 
policies and procedures. 

Sec. 5. Coordination by the Department of Justice. 

(a) The Attorney General shall coordinate efforts by 
Federal agencies to implement sections 1, 2 and 4 of this order. 

(b) To implement the principles and purposes announced by 
this order, the Attorney General is authorized to issue 
guidelines implementing sections 1 and 4 of this order for the 
Department of Justice. Such guidelines shall serve as models for 
internal guidelines that may be issued by other agencies pursuant 
to this order. 

Sec. 6. Definitions. For purposes of this order: 

(a) The term "agency" shall be defined as that term is 
defined in section 451 of title 28, United States Code, except 
that it shall exclude all departments and establishments in the 
legislative or judicial branches of the United States. 

(b) The term "litigation counsel" shall be defined as the 
trial counselor the office in which such trial counsel is 
employed, such as the United States Attorney's Office for the 
district in which the litigation is pending or a litigating 
division of the Department of Justice. Special Assistant United 
States Attorneys are included within this definition. Those 
agencies authorized by law to represent themselves in court 
without assistance from the Department of Justice are also 
included in this definition, as are private counsel hired by any 
Federal agency to conduct litigation on behalf of the agency or 
the United States. 
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Sec. 7. No Private Rights Created. This order is intended 
only to improve the internal management of the executive branch 
in resolving disputes, conducting litigation in a reasonable and 
just manner, and reviewing legislation and regulations. This 
order shall not be construed as creating any right or benefit, 
substantive or procedural, enforceable at law or in equity by a 
party against the United States, its agencies, its officers, or 
any other person. This order shall not be construed to create any 
right to judicial review involving the compliance or 
noncompliance of the United States, its agencies, its officers, 
or any other person with this order. Nothing in this order shall 
be construed to obligate the United States to accept a particular 
settlement or resolution of a dispute, to alter its standards for 
accepting settlements, to forego seeking a consent decree or 
other relief, or to alter any existing delegation of settlement 
or litigating authority. 

Sec. 8. Scope. 

(a) No Applicabilitv to Criminal Matters or Proceedings in 
Foreiqn Courts. This order is applicable to civil matters only. 
It is not intended to affect criminal matters, including 
enforcement of criminal fines or judgments of criminal 
forfeiture. This order does not apply to litigation brought by 
or against the United States in foreign courts or tribunals. 

(b) Application of Notice Provision. Notice pursuant to 
subsection (a) of section 1 is not required (1) in any action to 
seize or forfeit assets subject to forfeiture or in any action to 
seize property; (2) in any bankruptcy, insolvency, 
conservatorship, receivership, or liquidation proceeding; (3) 
when the assets that are the subject of the action or that would 
satisfy the judgment are subject to flight, dissipation, or 
destruction; (4) when the defendant is subject to flight; (5) 
when, as determined by litigation counsel, exigent circumstances 
make providing such notice impracticable or such notice would 
otherwise defeat the purpose of the litigation, such as in 
actions seeking temporary restraining orders or preliminary 
injunctive relief; or (6) in those limited classes of cases where 
the Attorney General determines that providing such notice would 
defeat the purpose of the litigation. 

(c) Application of Alternative Dispute Resolution. 
Subsections (c) of section 1 of this order shall not apply (1) to 
any action to seize or forfeit assets subject to ~orfeiture, or 
(2) to any debt collection case (including any action for civil 
penalties or taxes) involving an amount in controversy less than 
$100,000. 

(d) Additional Guidance as to Scope. The Attorney General 
shall have the authority to issue further guidance as to the 
scope of this order, except section 3, consistent with the 
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purposes of this order. 

Sec. 9. Conflicts with Other Rules. Nothing in this order 
shall be construed to require li'tigation counselor any agency to 
act in a manner contrary to the Federal Rules of Civil Procedure, 
Tax Court Rules of Practice and Procedure, State or Federal law, 
other applicable rules of practice or procedure, or court order. 

Sec. 10. Privileged Information. Nothing in this order 
shall compel or authorize the disclosure of privileged 
information, sensitive law enforcement information, information 
affecting national security, or information the disclosure of 
which is prohibited by law. 

Sec. 11. Effective Date. This order shall become effective 
90 days after the date of signature. This order shall not apply 
to litigation commenced prior to the effective date. 

Sec. 12. Revocation. Executive Order 12778 is hereby 
revoked. 

WILLIAM J. CLINTON 
THE WHITE HOUSE, 
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Bxecutive Order 12778 

CIVIL JUSTICE REFORM 

October 23, 1991 

WIIBRK"~B, the tremendous grmyTth in civil litigation has 
burdened the American court system and has iftlPosed high costs on 
American individuals, small businesses, industry, professionals, 
and government at all levels, 

WIIBRBAB, several current litigation practices add to these 
burdens and costs by prolonging the resolution of disputes, thus 
delaying deferring just compensation, and encouraging ~msteful 
litigation, 

WIIBRBAB, the harmful consequences of these litigation 
practices may be ameliorated by encouraging voluntary dispute 
resolution, limitations on unnecessary discovery, judicious use 
of CJepert testimony, prudefit use of sanctions, improved use of 
litigation resources" and, ~yThere appropriate, modified fee 
arrangements; 

WIIBRK"tB, the United Btates sets an CJEaffiPle for private 
litigation by adhering to higher standards than those required by 
the rules of procedure in the conduct of Government litigation in 
Federal court, and can continue to do so '.iithout impairing the 
effectiveness of its litigation efforts; 

WIIBRBAB, improving the quality of legislation and regulation 
to eliminate ambiguities in drafting '.muld reduce uncertainty and 
unnecessary litigation, and, 

WIIBRBAB, improving the quality of administrative 
adjudications ~muld reduce the time and resources CJEpended during 
the administrative process, 

NOW, THEREFORB, I, GBORGB BUBH, B:B'y the authority vested in 
me as President by the Constitution and the laws of the United 
States of America, including chapter 31 of title 28, United 
ot~~~eo~~~aa-section 301 of title 3 United States Code . . ,:",:.' :':', '.:', 

ac e 
c aims involving the United States 

Government, to encourage the filing of only meritorious civil 
claims, to improve legislative and regulatory drafting to reduce 
needless litigation, to promote fair and prompt adjudication 
before administrative tribunals, and to provide a model for 
similar reforms of :l~t:tgation practic~f3 in the private sector and 
in various states, m~:::;:W§ hereby order®8i as follows: 

/ 



Section 1. Guidelines to Promote Just and Efficient 
Government Civil Litigation. To promote the just and efficient 
resolution of civil claims, those Federal agencies and litigation 
counsel that conduct or otherwise participate in civil litigation 
on behalf of the United States Government in Federal court shall 
respect and adhere to the following guidelines during the conduct 
of such litigation: 

(a) Pre-filing Notice of a Comolaint. No litigation 
counsel shall file a complaint initiating civil litigation 
without first making a reasonable effort to notify all disputants 
about the nature of the dispute and to attempt to achieve a 
settlement, or confirming that the referring agency that 
previously handled the dispute has made a reasonable effort to 
notify the disputants and to achieve a settlement or has used its 
conciliation processes. 

(b) Settlement Conferences. As soon as practicable after 
ascertaining the nature of a dispute in litigation, and 
throughout the litigation, litigation counsel shall evaluate 
settlement possibilities and make reasonable efforts to settle 
the litigation. Such efforts shall include offering to 
participate in a settlement conference or moving the court for a 
conference pursuant to Rule 16 of the Federal Rules of Civil 
Procedure in an attempt to resolve the dispute without additional 
civil litigation. 

(c) Alternative Methods of Resolvinq the Disoute in 
Litigation. Litigation counsel shall make reasonable attempts to 
resolve a dispute expeditiously and properly before proceeding to 
trial. 

(1) Whenever feasible, claims should be resolved 
through informal discussions, negotiations, and settlements 
rather than through utilization of any formal or structured 
Alternative Dispute Resolution (ADR) process or court 

i~~~::~i~~·kZ:p!:: ::::l!!::~ !!:::::::: :::n:~!l~:o:~:tb:an 
contribute to the PlC'.E?fl'lPt, fair, ~J:1.E:l .... 9.#..~.~.e::.~.<?~.t: ..... lC'.<?.s..<?.:l:.\:l.t:.:i:.on of 

i~:;aiig~ii:i:i:i._ !!~ ~:n~!~~~e~i~::i::i:'!i~@'":!i~M!ig!i!i~¥='I'iion 
:wfEn--···Ehe·········a:·g:·eii"c·y·······re·ferring the matter, litigation counsel 
should suggest the use of an appropriate ADR technique to 
the private parties. 

~ 
By deleting the sentence in Sec. l(c) (1) above and inserting 

section l(c) (3) we would be highlighting the importance of ADR 
training more than the current order. 
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(2) It is appropriate to use ADR techniques or 
processes to resolve claims of or against the United States 
or its agencies, after litigation counsel determines that 
the use of a particular technique is warranted in the 
context of a particular claim or claims, and that such use 
will materially contribute to the prompt, fair, and 
efficient resolution of the claims. 

By deleting the sentence in Sec. l(c) (1) above and inserting 
section l(c) (3) we would be highlighting the importance of ADR 
training more than the current order. 

(3) Litigation counsel shall neither seeJc nor agree to the 
use of binding arbitration or any other equivalent ADR technique. 
A technique is equivalent to binding arbitration if an agency is ./ 
bound, .. vithout CJECrcise of that agency's discretion, to itRplement 
the determination arising from the ADR technique. The 
requirements of this paragraph shall be interpreted in a manner 
consistent .. ;ith section 4(b) of the Administrative Dispute 
Resolution Act, Public Lmi 101 552, 104 Stat. 2736 (1990). 
Practice under TaJE Court Rule 124 shall be CJEempt from this 
provision. 

This section should be deleted because it is inconsistent 
with the OLe opinion on binding arbitration. 

(d) Discoverv. To the extent practicaBle, litigation 
counsel shall make every reasonable effort to streamline and 
expedite discovery in cases under counsel's supervision and 
control. 

(1) Disclosure of Core Information. In those cases 
',/here discovery '.vill be sought, litigation counsel shall, to 
the CJEtent practicable, ma]w reasonable efforts to agree 
,vith other parties mutually to CJechange a disclosure 
statement containing core information relevant to the 
dispute and to stipulate to an order memorializing such 
agreement. For purposes of this subsection, "core 
information" means the names and addresses of people having 
information that is relevant to the proffered claims and 
defenses, and the location of documents most relevant to the 
case. This guideline to disclose core information shall not 
apply in cases while a dispositive motion is pending. 

This section should be deleted because it is confusing to 
have these requirements in an executive order when more detailed ./ 
provisions governing disclosure are contained in Rule 26. In 
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1993, Rule 26, subsection (a) was amended through the addition of 
paragraphs (1)-(4). Those amendments require parties to 
disclose, without awaiting for.mal discovery requests, basic 
information including names and addresses of people having 
information relevant to disputed facts and the location of all 
documents relevant to the case. 

~:lj(irE Review of Proposed Document Requests. Each 
agency wIthin the executive branch shall establish a 
coordinated procedure for the conduct and review of document 
discovery undertaken in litigation directly by that agency 
when that agency is litigation counsel. The procedure shall 
include, but is not necessarily limited to, review by a 
senior lawyer prior to service or filing of the request in 
litigation to determine that the request is not cumulative 
or duplicative, unreasonable, oppressive, unduly burdensome 
or expensive, taking into account the requirements of the 
litigation, the amount in controversy, the importance of the 
issues at stake in the litigation, and whether the documents 
can be obtained from some other source that is more 
convenient, less burdensome, or less expensive. 

-f.3-t4::~:@'::~::: Discovery Motions. Before petitioning a court 
to resobiEi .... a discovery motion or petitioning a court to 
impose sanctions for discovery abuses, litigation counsel 
shall attempt to resolve the dispute with opposing counsel. 
If litigation counsel makes a discovery motion concerning 
the dispute, he or she shall represent in that motion that 
any attempt at resolution was unsuccessful or impracticable 
under the circumstances. 

(e) Elepert Witnesses. Litigation counsel shall make every 
reasonable effort to present only reliable expert testimony 
before a court. 

(1) Widely accepted theories. Litigation counsel shall 
refrain from presenting mepert testimony from meperts ..... ho 
base their conclusions on eleplanatory theories that are not 
.. ddely accepted. For purposes of this subsection, a theory 
is widely accepted if it is propounded by at least a 
substantial minority of the experts in the relevant field. 

(2) Expertise in the field. Litigation counsel shall 
present mepert testimony only from those meperts ..... hose 
kno .... ledge, background, research, or other elcpertise lies in 
the particular field about .... hich they are t6stifying. 

(3) Elepert disclosure. Litigation counsel sp.all offer 
to engage in mutual disclosure of mepert r.:itness information 
for those eleperts that a party mcpects to call as expert 
r.:itnesses at trial, prqvided, and to the metent, that the 
other parties agree to make comparable disclosures of any 
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mepert r.:itnesses they expect to call at trial. 

(4) Ban on contingency fees. The amount of compensation 
paid to an expert .... ·itness shall not be linked to a 
successful outcome in the litigation. 

In Daubert v. Merrell Dow Phar.maceuticals, 113 S. Ct. 2786 
(1993), the Supreme Court held that FRE 702 exclusively governs 
the admissibility of expert testimony and nothing in the Rule 
provides that general acceptance -- or "wide" acceptance, as 
worded here -- is a prerequisite to the admissibility of expert 
testimony. This section as currently written is inconsistent 
with the Supreme Court's opinion in Daubert. It would be 
unnecessarily restrictive to apply the Frye rule to the 
government by executive order when the Supreme Court has made 
clear that FRE 702 does not embody that standard. For these 
reasons, this section should be deleted. 

+f-}-@i&.m: Sanctions. Litigation counsel shall take steps to 
seek san'c:Ei"ons against opposing counsel and opposing parties 
where appropriate. 

(1) Litigation counsel shall evaluate filings made by 
opposing parties and, where appropriate, shall petition the 
court to impose sanctions against those responsible for 
abusive practices. 

(2) Prior to filing a motion for sanctions, litigation 
counsel shall submit the motion for review to the sanctions 
officer, or his or her designee, within the litigation 
counsel's agency. Such officer or designee shall be a 
senior supervising attorney within the agency, and shall be 
licensed to practice law before a State court, courts of the 
District of Columbia, or courts of any territory or 
Commonwealth of the United States. The sanctions officer or 
designee shall also review motions for sanctions that are 
filed against litigation counsel, the United States, its 
agencies, or its officers. 

+g-}-@i$!J!!: Improved Use of Litigation Resources. Litigation 
counselslla::ll employ efficient case management techniques and 
shall make reasonable efforts to expedite civil litigation in 
cases under that counsel's supervision and control. This includes 
but is not limited to: 

(1) making reasonable efforts to negotiate with other 
parties about, and stipulate to, facts that are not in 
dispute; 
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(2) reviewing and revising pleadings and other filings 
to ensure that they are accurate and that they reflect a 
narrowing of issues, if any, that has resulted from 
discovery; 

(3) requesting early trial dates where practicable; 

(4) moving for summary judgment in every case where 
the movant would be likely to prevail, or where the motion 
is likely to narrow the issues to be tried.::;:::::::::iil 

(h) Fees and E)cpenses. To the C)ctent permissible by lm.;, in 
civil litigation involving disputes over Federal contracts 
pursuant to 41 U.S.C. 601 et seq., or in any civil litigation 
initiated by the United States, litigation counsel shall offer to 
enter into a two ',my fee shifting agreement lJiith opposing parties 
to the dispute, lJ;hereby the losing party ~iOuld pay the prevailing 
party's fees and costs, subject to reasonable terms and 
limitations. The Attorney General shall revimi the legal 
authority for entering into such agreements. 

./ 

,. 
;v- . 

Although this section just gives opposing parties the option 
of a two-way fee shifting as drafted it suggests a policy which 
supports 'loser pays.' 

'," \'<</"" 
As the President put it in his speech to the American n?~~ r~ 

Society of Newspaper Editors, '" loser pays' rules will keep \ ~ ./ 
ordinary citizens from exercising their rights in court just as a ~ 
poll tax used to keep ordinary people of color and poverty from 
exercising their right to vote." 

By adding this section, the President would be promoting 
volunteer work by lawyers and improving access to justice for all 
people. 

Sec. ~.a.m Principles to Enact Legislation and Promulgate 
Regulations Which Do Not Unduly Burden the Federal Court System. 

(a) General Duty to Review Legislation and Regulations. 
Within current budgetary constraints and existing executive 
branch coordination mechanisms and procedures established in OMB 
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Circular A-19 LgiOlatiOn) and Executive Order No. 12-2-9-3:-a:j:~6 
(regulation) , /agency promulgating new regulations, review'ing 
existing regulations, developing legislative proposals concerning 
regulations, and developing new legislation shall adhere to the 
following requirements: 

EO 12291 was revoked and replaced by President Clinton with 
EO 12866, 58 FR 51735, (Oct. 4, 1993). 

(1) The agency's proposed legislation and regulations 
shall be reviewed by the agency to eliminate drafting errors 
and needless ambiguity.:i{:: 

(2) The agency's proposed legislation and rE!g1J.Jc:ttions 
shall be written to minimize needless litigation .::;'::::::::i:gnS 

(3) The agency's proposed legislation and regulations 
shall provide a clear and certain legal standard for 
affected conduct rather than a general standard, and shall 
promote simplification and burden reduction. 

The Attorney General approved the Civil Justice Reform 
Working Group's recommendation that the Department of Justice 
develop an internal legislative checklist. The following two 
sections of the Executive Order have been revised to conform with 
that checklist that Marie Olsen in OLA was responsible for 
developing. 

(b) Specific Issues for Review. In conducting the reviews 
required by subsection (a), each agency formulating proposed 
legislation and regulations shall make every reasonable effort to 
ensure: 

(1) that the legislation--

(A) specifies whether all causes of action 
arising under the law are subject to statutes of 
limitations; 

(B) specifies in clear language the preemptive 
effect, if any, to be given to the law; 

(C) specifies in clear language the effect on 

~~m~:!~·i\i_."'~iI"lI_r~~iSions / 
(D) provides a clear and certain legal standard 1 

for affected conduct rather than a general standard, ). iI.i_ .... i: __ ~ ... 7 D@)] J"/ 
(E) specifies whether private arbitration and 
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other forms of private dispute resolution are 
appropriate under enforcement and relief provisions,':::: 
subject to constitutional requirements; :.:.:. 

(F) specifies whether the provisions of the law 
are constitutionally severable, if ffia~::~:::':8E:::::::mffii£~:::::::.ffi:iI:::::~:p@m 
:i:§::::::::¥9illr::::i:fg::::~@,:::::::~lmB§d§:ii:w::mMii:W::8m~m: approprlat e ; 

(G) specifies in clear language the retroactive 
effect, if any, to be given to the law; 

(H) specifies in clear language the applicable 
burdens of proof; 

(I) specifies in clear language whether . nts 
priv arties a right to sue and, if so, the relief 
available and the conditions and terms for aut orlzed 
awar s of attorney's fees, if any; 

(J) specifies whether State courts have 
jurisdiction under the law and, if so, whether and 
under what conditions an action would be removable to 
Federal court; 

(K) specifies whether administrative proceedings 
are to be required before parties may file suit in 
court and, if so, describes those proceedings and 
requires the exhaustion of administrative remedies; 

(L) sets forth the standards governing the 
assertion of personal jurisdiction, if any; 

(M) defines key statutory terms, either 
explicitly or by reference to other statutes that 
explicitly define those terms; 

(N) specifies whether the legislation applies to 
the Federal Government or its agencies; 

(0) specifies whether the legislation applies to 
States, territories, the District of Columbia, and the 
Commonwealths of Puerto Rico and of the Northern 
Mariana Islands; and, 

+p"H:~:g}::: addresses other important issues affecting 
clarity arid general draftsmanship of legislation set 
forth by the Attorney General, with the concurrence of 
the Director of the Office of Management and Budget 
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:::~::r:R.:r::l:: and after consultation with affected agencies, 
E'ha:E"""a:"re determined to be in accordance with the 
purposes of this order. 

(2) that the regulation--

(A) specifies in clear language the preemptive 
effect, if any, to be given to the regulation; 

(C) provides a clear and certain legal standard 
for affected conduct rather than a general standard, I.A L _ 111) 

(while promoting simplification and burden reduction;) - 1!A.vlUt. (A/~ 
vt 1M I/I/"f. J.. 

(D) specifies in clear language the retroactive 
effect, if any, to be given to the regulation; 

(E) specifies whether administrative proceedings 
are to be required before parties may file suit in 
court and, if so, describes those proceedings and 
requires the exhaustion of administrative remedies; 

(F) defines key terms, either explicitly or by 
reference to other regulations or statutes that 
explicitly define those items; ii§ 

(G) addresses other important issues affecting 
clarity and general draftsmanship of regulations set 
forth by the Attorney General, with the concurrence of 
the Director of the Office of Management and Budget and 
after consultation with affected agencies, that are 
determined to be in accordance with the purposes of 
this order. 

(c) Certification of Compliance for Agency Legislation or 
Regulations. When transmitting such draft legislation or 
regulation to :::~m:R.:r::1:::: the Office of P4anagcment and Budget 
("mm"), the age"ilcy"""must certify that (-iiiii.D it has reviewed such 
draft legislation or regulation in light=of this section, and 
that (*=4) either the draft legislation or regulation meets the 
applicabTe standards provided in subsections (a) and (b) of this 
section, or it is unreasonable to require the particular piece of 
draft legislation or regulation to meet one or more of those 
standards. Where the standards are not met, the agency 
certification must include an explanation of the reasons for the 
departure from the standards. 

" Reeommendations and cost benefit analyses under subsection 
(d) of this section shall be included in the agency certification 

- 9 -

~ \,(AK...(vt.. 

l+"l~~t--) 



required by this subsection. 

(d) One Way Fee Provisions. Each agency shall review, and 
shall perform a cost benefit analysis on, all provisions of any 
legislation or regulation that the agency proposes which provide '\.-A 
for an a'i",ard for attorney' s fees in favor of only one class of " .\.' 
parties, including those statutes '.",hich require the Government to .~ 
pay a prevailing private party's attorney's fees. The agency .... <~ .. /'./ 
shall recommend against enactment of the fee shifting provisions . \~J : 

of such legislation if the costs significantly out~"eigh the ~> ",'" 
benefits, or if the legislation does not define the fees and .~ ~~ 
costs covered by the statute or detail \"hen an m.'ard of fees an~ .r-oJ!' ~ , 
costs vJOuld be appropriate. Buch agency recommendations shall be rr'" ~if 
presented to OBB through the Circular A 19 legislative o~ .fl- t' ..>-.... 
coordination and clearance process and included in the agency ~~ ~\'v ~ / 
certification required under subsection (c) of this section. ~ v~ ~ ,.., ,\, ." 

"~ ":-:,1 

This section creates a presumption against one-way fee ~ ~ 
provisions that has the effect of discouraging plaintiffs from ~~ 
acting as private attorneys general under civil rights statutes, 
environmental statutes, etc. Since this Administration has no 
objection to such fee arrangements and, in fact, encourages 
citizen suits, we should delete this section. 

Sec. -3-:-@i@ Principles to Promote Just and Efficient 
Administrative Adjudications. 

ent 
sputes, an agency that adjudicates administrative 

shall, to the extent reasonable and practicable, and when 
not in conflict with other sections of this order, implement the 
recommendations of the Administrative Conference of the United 
States, entitled "Case Management as a Tool for Improving Agency 
Adjudication," as contained in 1 C.F.R. 305.86-7 (1991). 
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Sec. 4-;-iS:q: Coordination by the Department of Justice. 

(a) The Attorney General shall coordinate efforts by 
Federal agencies to implement sections 1 and ~: of this order. 

(b) To implement the principles and purposes announced by 
this order, the Attorney General is authorized to issue 
guidelines implementing sections 1 and ~W of this order for the 
Department' of Justice. Such guidelines 'shall serve as models for 
internal guidelines ·."hich :fi:.ti may be issued by other agencies 
pursuant to this order. . .................... . 

Sec. -5--:-'Eti Definitions. For purposes of this order: 
.;.;.:.:.;.:.:. 

(a) The term "agency" shall be defined as that term is 
defined in section 451 of title 28, United States Code, except 
that it shall exclude all departments and establishments in the 
legislative or judicial branches of the United States. 

(b) The term "litigation counsel" shall be defined as the 
trial counselor the office' in which such trial counsel is 
employed, such as the United States Attorney's Office for the 
district in which the litigation is pending or a litigating 
division of the Department of Justice. Special Assistant United 
States Attorneys are included within this definition. Those 
agencies authorized by law to represent themselves in court 
without assistance from the Department of Justice are also 
included in this definition, as are private counsel hired by any 
Federal agency to conduct litigation on behalf of the agency or 
the United States. 

Sec. -G-:---i@U No Private Rights Created. This order is 
intended only"'to improve the internal management of the executive 
branch in resolving disputes, conducting litigation in a 
reasonable and just manner, and reviewing legislation and 
regulations. This order shall not be construed as creating any 
right or benefit, substantive or procedural, enforceable at law 
or in equity by a party against the United States, its agencies, 
its officers, or any other person. This order shall not be 
construed to create any right to judicial review involving the 
compliance or noncompliance of the United States, its agencies, 
its officers, or any other person with this order. Nothing in 
this order shall be construed to obligate the United States to 
accept a particular settlement or resolution of a dispute, to 
alter its standards for accepting settlements, to forego seeking 
a consent decree or other relief, or to alter any existing 
delegation of settlement or litigating authority. 
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(a) No Applicability to Criminal Matters or Proceedings in 
Foreign Courts. This order is applicable to civil matters only. 
It is not intended to affect criminal matters, including 
enforcement of criminal fines or judgments of p:iji:$m:~P::m:w. 
forfeiture. This order does not apply to liti:gaE:I'Oil:::l)rought by 
or against the United States in foreign courts or tribunals. 

(b) Application of Notice Provision. N01:ice pursuant to 
subsection (a) of section 1 is not required (.~lln in any action to 
seize or forfeit assets subject to forfeiture Or in any action to 
seize property; (#1) in any bankruptcy, insolvency, 
conservatorship , receivership, or liquidation proceeding; (~$.O 
when the assets that are the subject of the action or that wou'fd 
satisfy the judgment are subject to flight, dissipation, or 
destruction; (w.gD when the defendant is subject to flight; (¥!$.) 
when, as determiried by litigation counsel, exigent circumstanc~~ 
make providing such notice impracticable or such notice would 
otherwise defeat the purpose of the litigation, such as in 
actions seeking temporary restraining orders or preliminary 
injunctive relief; or (:v4-~) in those limited classes of cases 
where the Attorney General determines that providing such notice 
would defeat the purpose of the litigation. 

(c) Application of Alternative Dispute Resolutionm: and Core 
Disclosure Provisions. Subsections (c) and (d) (1) of se~tion 1 of 
this order shall not apply (-i'jO to any action to seize or forfeit 
assets subj ect to forfeiture, :::or (H;?D to any debt collection '\ 
case (including any action for civil······penalties or taxes) I ~~. 
involving an amount in controversy less than $100,000. I 

(d) Additional Guidance as to Scope. The Attorney General 
shall have the authority to issue further guidance as to the 
scope of this order, except section ~a, consistent with the 

.:.;.:. 

purposes of this order. 

Sec. B-:-i§i) Conflicts with Other Rules. Nothing in this 
order shall B~· construed to require litigation counselor any 
agency to act in a manner contrary to the Federal Rules of Civil 
Procedure, Tax Court Rules of Practice and Procedure, State or 
Federal law, other applicable rules of practice or procedure, or 
court order. 

Sec. ~fubm: Privileged Information. Nothing in this order 
shall compel····Oi authorize the disclosure of privileged 
information, sensitive law enforcement information, information 
affecting national security, or information the disclosure of 
which is prohibited by law. 
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Sec. -3:-G-:-1MjJ Effective Date. This order shall become 
effective 90 aiiys after the date of signature. This order shall 
not apply to litigation commenced prior to the effective date. 

GEORGE BUSH 
1~~mtJ!I.:::!!!:@:f,::::::::::lm;mmIM 

THE WHITE HOUSE 
October 23, 1991. 
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TO: Mac Reed 
Phone: 
Fax: 

. ' 

(202) 'J9!j-3!Hi3 
(202) 395-7294 

FROM! MaryAnn Ghebe~ 
Phone: (202) 5a6~1522 
FAX: (202) 586-868~ 

~TTB,jECT: Proposed ExecuLive Ortier Entitled "Civil Justice 
Reform" 

The enclosures pLvvide comments from the Department of Energy on 
the subject executive order. More may be fOrthcoming as 1 b~~o 
not yet received responses from all offices. 

~ pages including cover sheet 



COMMENTS ON PROPOSED EXECUTIVE QRDF.~ 

The propo6ed Executive Order on C~vil Justice Reform should 
clarify if and when it is authorizing'arbitrat.ion for resolving 
olaimc a.geinst Ll,~ Government. There may be a question about the 
constitutionality of binding arbitration involving ~h& ,Government 
aa a party. II the drafters of the Order do not intend to 
clarify this'matter, it would be helpful. if the Or.der stated that 
it does noL duthorize or exclude arbitration., Without this there 
would seem to be an implied authorization, but it would not be 
clear. 

The issues to be addressed by agencies formulating proposed 
legislation under Section 3(b) are numerou~, and some of them 
would be quite conjectural. For example, who knows whether all 
causes of action arising under a law arp-'~ubject to ctntutea'OL 
llmitation'i This would require knowledge of' all ,the causes of 
action and statutes of, limitation. W('mld every oh.:lnge in 
legislative wording require this laundry' list? It is suggested· 
that 'the requireme::lt in Section 3 (b) be changed to a requ..i..L''o'Inent 
tha~ agencies consider whether to specify these matters. 



SENT BY: 11- 9-95 ; 5:53PM; VSDOL SOL LLC~ GENERAL COUNSEL;# II 2 
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from: Kat& .JiJyc~ /})lcL C)-one 
. lJerI or/"' itlbOr 
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SENT BY: 
",., 'Ia 

11- 3-35 5:54PM USDOL SOL LLC'" GENERAL COUNSEL; # 21 2 

DOL COHKENTP/RECQMMEHDATIONS ON PROPOSED 
CIVIL JUSTICE REFORM t.O. 

Sec'tion 3(el) (3). 

u Provides tnat agency's proposed legislation and 
regulations contain "clear and certain leqal standard for 
afrected conduct rather than a general standard." This standard 
contraa1cts the regulatory standard contained in E.O. 12866, 
t1tled " Regulatory Planning and Review," and signed by PresiriAnt. 
Clinton on September 30, 1993. 

section 1(b)(8) of B,O. 12866 provides: "RACh agenoy 
shall identify and assess alternative forms 0' ~~~llation and 
shall, to the extent feasible, specify perform.ftce objeotives, 
rather than speoifying tbe behavior or manner of aoapliaBoe that 
requlate4 entities auat adopt.'· (@mphasis added) 

REOOMMENDA~TON! Chan9Q the s'tandard oontained in 
proposed E.O. section 3(a)(3) 'to be consioten't with the E.O. 
12866 standard. This same i~~ue exists in section J(l) (l)(D) amI 
section 3(b)(2)(c) of the proposca E.O. 


