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4 o & EXECUTIVE OFFICE OF THE PRESIDENT
{x;;-gfg 5 OFFICE OF MANAGEMENT AND BUDGET
et WASHINGTON, D.C. 20803

Occeber 30, 1995

MEMORANDUM FOR DESIGNATED AGENCY HEADS
(SEE ATTACHED DISTRIBUTION LIST)

FROM : Robert G. Damus‘(ﬁ@

General Counsel

SUBJECT: Proposed Executive Order Entitled "Civil Justice
Reform*

Attached is a proposed Executive order entitled “Civil
Justice Reform.”

It was prepared by the White House Counscl’'s Office, in

.accordance with the provisions c¢f Executive Order No. 11030, as
amended.

On behalf of the Direcior of the Qffice of Management and
Budget, I would appreciate receivirg any comments you may have
concerning this proposal. If you have any cotments or
objections, they should be received no later than close of
business Wednesday, Novembe:r 8, 1995. Please be adviscd that
agencias that do not respond by the November B, 18595 deadline
will ke recorded as not obiscting Lw the proposal.

Comments or inguiries may be submilted by telephone te Mr.
Mac Reed of this office (Phone: 395-3563; Fax: 325-7294).

Thank you.

Attachments - Distribution List
Proposad Executive Order

cc: Jack Lew
John Xoskinen
Gordon Adams
T.J. Glauthier
Bob Litan
Joe Minarik
Ren Apfel
Nancy-Ann Min
Sally Katzen
Steve Kelman
Chantale Wong
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Honorable Warren Christopher
Secretary _
Department ¢I State

Honorable Robert E. Rubin
Secretary
Department of the Treasury

Honeorable William Perry
“Secretary
Department of Defense

Honorable Daniel R. Gliekman
Secretary

Department of Agriculrure

Honorable Henry G. Clsneros
Secretary

Pepartment of Housing and Urban Develcpment

Honorable Janet Reno
United States Attorney General

Honorable Ron Brown
Secretary

Department of Commerce

Honorable Federico Pena
Secretary

Department of Transportatlon'

Honeorable Bruce Babbitt
Secretary

Department of the Interior

Honarable Robert Relch
Secretary
Dapartment of Labor

Honorable Richard W. Riley
Secretary
Department of Fducation

Henorable Nomma B. Shalala
Secrestary

Department of Health and Human Services

Honerable Hazel R. O'Leary
Secretary
Deparctment of Energy
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Honorable Jesse Brown
Secrevary
Department of Veterans Affairs

Honoyable Carol M. Browner
Administrator
Environmental Protection 2Agency

Honorable Cohn Deutch
Director
Central Intelligence Agency

Honorable Regex W. Johnson
Adminigstrator
General Services 2administration

Honorable Daniel $. Goldin
Administrator

National Aeronautics and Space Adminiscration

Honorable Carol Rasco
Aseistant to the President far
Pomegstic Policy

Honorable -Abner Mikva
Counsel to tne Presiden=

Honorable Tcodd Stern

Assistant to the President
and Staff Secretary

Honorable Jack Quinn
Chief of Staff to the Vice President
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EXECUTIVE ORDER
CIVIL JUSTICE KEFORM

By the authority vested in me as President by the
Constitution and the laws of the United States of America,
including section 301 of title 3, United States Code, and in
order to improve accass to justice for all persons who wish to
avail themselves of cour:c and administrative adjudicatory
tribunale to resolve disputaes, re facilitate the just and
efficient resolution of civil claims involving the United States
Government, Lo encourage the £iling of only maeritoriocus civil
claims, to improve legislative and regulatory drafting to reduce
needless livigation, to promete fair and prompt adjudication
btefore administrative tribunals, and to provide a model for
similar reforme of litiyaticon practices in the private sector andé
in various states, it is herecby ordered as follows:
Government Civil L4tigation, TO promote the just and efficient
resolution of civil claims, those Federal agencies and litigation -
counsel that ccnduct or otherwise participate in civil litigaticon
on behalf of the United States CGovernmen: in Federal court shall

respect and adhere to the following guidelines @Quring the conduct
of such lierigation:

(*) Pxec-filing Notice of a Complajps, No litigatien
counsel shall file a complaint initiating civil litigation.
witheut first making a reasonable effort to notify all disputarcs
about the nature of the dispute and to attempt te achieve a
settlement, or sonfirming that the referring agency that
previously handled the dispute hae made a reascnable effort to

notify the disputants and to achieve a settlement or has used its
conciliation processes.

() Settlement Conferenceg, As soon as practicable after
ascertaining the pature of a diepure in litigation, and
throughout the litigation, litigation counsel shall evaluarte
settlement possibilities and make reasocnable efforts to settle
the litigation. Such efforts shall include offering to
participate in a pettlement conference or moving the court for a
conference pursuant t¢ Rule 16 of the Federal Rules of Ciwvil

Procedure in an attempt to resclve the dispute without additicnal
eivil litigation.

{c) Resolvi - 3 i
Liticarion, Litigation counsel shall make reasonable attempls to

resolve a dispute expeditiously and properly before proceeding to
trial,

{1) Whenever feagible, zlaims ghould be resolved '
through informal discuseions, negotiations, and settlements
rather than threugh.utilization of any fermal court
proceading. Where the benefits of Alternative Dispute
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Resolution ("ADR") may be derived, and after ccnsultation
with the agency referring the matter, litigarion counsel

should suggest tne use of an appropriate ADR technique to
che parties.

(2) . It iz appropriate to use ADR techniques or
procesges to resolve claims of or against the United States
or its agengsies, after litigation counsel determines =hat
the use of a particular technigue is warranted in the
context of a particular claim or claims, and that such use-
will materially contribute tc the prompt, fair, and
efficient resciution of the =laims.

{(3) To facilitate broader and cffective use of
informal and formal alternative dispute resolution methods,
all litigation ccunsel should be trained in ADR techniques.

(4) ! To the extent practical, litigatien counsel
shall make every reasonable effort to streamline and expedice

discovery in cases under counsel’'s supervision and control.

(1) view )

e Each agency
within the executive branch shall egtabliah a coozdinated
procedure for the conduct and review of dsocument discovery

undertaken in litigation directly by that agency when that
agency is litigation counsel. The procedure shall include,
but is not necessarily limited to, review By a senicr lawyer
prior te service or f£iling of the request in litigation to
determine that the request is not cumulative or dupliecative,
unreasonable, oppressive, unduly burdensome or expensive,
taking into account the requiraments of the litigation, the
amount in controversy, the importance of the issues at stake
in the litigation, and wvhether the documents =an be obtained

from some other source that is more convenient, less
burdenscme, or less expensive.

(2) LRiscovery Motionp, DBefore petiticning a court to
resolve a discovery motion or petitioning a court to impose
sanctions for discovery abuses, litigation counsel shall
attempt to resolve the dispute with opposing counsel. If
litigation counsel makes a discovery motion concerning the
dispute, he or she shall represent in that motion that any

attempt at resolution was unsuccessful or impracticable
under the eircumstances.

(e) Sanctions, Litigation counsel shall take steps to0 seek
sanctions against opposing counsel and ¢ppesing parties where
appropriate.

-?_ -
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{1} Litigation counsel shall evaluate filings made by
opposing parties and, where appropriate, shall

etition the
court to impose sanctions against those responsible for
abusive practices.

(2) Prior to £iling a motion for sanctxons. litigation
coungel shall submit the motion for review to the sanctions
ofticez, or his or her designea, within the livigation
counsel’s agency. Such officer or designee shall be a
senior supervising attorney within the agency, and shall be
licensed to practice law before a State court, courts of the
District of Columbia, or courts of any tezxxitory or
Commonwealth of the United States. The sanctions officer or
designee shall alsoc review motione for sanctions that are

filed againgt litigation ccunsel, the Uniced States, its
agencies, or its Oofficers.

(£) e n

improved Uge of Liticagion Reyourges., Litigatioen
counsel shall employ efficient case management techniques and
shall make reasonable eftortl to expedite civil litigation in

cases under that counsel's supervision and control. This includes
but is not limited to:

(1) making reasonable efforts te negotiate with other

partias about, and stipulate to, facts that are not in
dispute;

(2) reviewing and revising pleadings and other £ilings
to ensure that they are accurate ang that they reflect a

narrowing of issues, if any, that has resulted from
discovery;

(3)

{4) moving for summary judgment in every case where
the movant would be likely to prevail, or where the motion
is likely to narrow the issues to be tried; and

(8) rev;ew;ng and reviaing pleadings and other £ilings
to ensure that unmeritorious threshold defenses and

jurisdictional arguments, resulting in unnecessary declay,
are not raised.

requesting early trial dates where practicable

mm_wdwm all
federal agencies should develop appropriate programs to encourage

and facilitate pro bono legal and other veolunteer service by
government employees, including attorneys.

_q.j_mmmwi_wm

WMM&W
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(a) Gener Revi 2o tion 3 Re Lons .
Within current budgetary constraines and existing executive
branch coordination mechanisms and procedures established in OMB
Circular A-19 and Executive Order No. 12866, each agency
promulgating new regulations, reviewing existing regulations,
developing legislative proposale concerning ragulacions, and

developing new legislation shall adhere to the following
requiremencs:

(1) The agency'’s pzoposed lcgislation and regulations

shall be reviewed by the agency to eliminate drafring erxors
and needless ambiguity:;

(2) The agency'’'s propesed legislation and regulations
ehall be written to minimize needless litigation; and

{3) The agency’'s proposed legislation and zegulations
shall provide a clear and certain legal scandard for

affected conduct vather thar a general standard, and shall
promote simplification and burden reduction.

(b) Specific Ipmuec for Review, In conducting the reviews
required by subsection (a), each agency formulating proposed

legislation and regulations shall make every reasonable effor: e
ensure: ’

(1) that the legislation--

(A} specifics whether all causes of action

arising under the law are subject to statutes of
limitacions;

(B) specifies in clear language the preemptive
effect, if any, to be given to the law;

(¢) specifies in clear language the effect on
existing Federal law, if any, including all provisions

repealed, circumscribed, displaced, impaired, or*
modified;

(D) provides a clear and certain legal standaxd
for affected conduct rather than a general standard,
and a mens rea requirement if it is a criminal statute;

(E) specifies whecher private arbitration and
other forms of private dispute resolution are
appropriate under enforcement and relief provisions;
subject to constitutienal reguirements;

(F) eopccifies whether the previsions of the law

are severable if one or more of them is found to be
unconstitutional;

- 4 =
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- {G) specifies in clear language the retyoactive -
effect, if any, to be given to the law:

(H) specifies in clear language the applicable
_burdens of proof; '

. - -
(1) epecifice in clear language whether it grants
private parvies a right to sue and, if s0, the relief
available and the condirioane and ceyxme for authorizad
awards of attorney’s fees, if any;

(J) sgpecifies whether State courts have
juriadicrion under the law and, if mso, whether and

under what conditions an action would be removable to
Federal coure;

_ (K) Bspecifies whether administrative proceedings
dre to be required before parties may file suit in
court and, if so, describes thoge proceedings and
requires the exhaustion of adminigtrative remedies;

(L) sets forth the standards governing the
assertion cf personal Jurisdiction, if any;

(M) definee kKey statutory terms, either

explicirly or by reference teo other statutes that
explicitly define those texms;

(N) specifies whether the legislation applies to
the Federal Covernment or its agencies:

{0) w®specifien whether the lagislation applien to
States, territories, the District of Columbia, and the

Commonwealsha of Puerto Rico and of zhe Northern
Mariana Islands; '

(P) specifies what remedies are available such as
meney damages, €ivil penaliies, injunctive relief, and
attorney'’'s fees; and :

(Q) addresses other important issues affecting
clarity and general draftsmanship of legislation set
forth by the Attorney General, with the concurrence of

_the Director of the Office of Management and Budget
(*OMB") and after consultation with affected aggncies.
that are determined to be in accordance withk the
purposes of thia orxder.

{2) that the regulation--

(A) specifies in clear language the preemptive
affect, if any. To be given te the regulation;
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(B) specifies in clear language the effect on

existing Fedaral law or regulation, if amy, including

all provisione repealed, ¢ircumscribed, displaced,
impaired, or modified;

{€) provides a clear and certain legal astandard
for affected conduct rather than & general standard,

while promoting simplifiecation and burden reduection:

D)

specifice in clear language the retroactive
effect,

if any, to be given to the regulation;

(E) specifies whether administrative proceedings
are tc be required before parties may file asuit in

court and, if so, describes those proceedings and
reguires the exhaustion of aduinistrative remediecs;

(F) defines key terms, either explicitly or by
reference to other regulations oxr statures that
explicitly define those items; and

(@ addresses other important issues affecting
elarity and general draftsmanship of regulations set
forth by the Attorney General, with the concurrence of
the Dirsecter of the Qffice of Management and Budget and
after consultation with affected agenciaes, that ave

deteymined to be in accordance with the purpcses of
this orxrder. 5*'
. L =iy =

F\\ Ny
(c ¢ b 2 o &4
Reagulations. Eggen ranamitting such draft legislation or
regulaticn to @ the agency must certify that {1) it has
reviewed such draft legislation or regularionm in light of this
section, and that (2) either the draft legislation or regulaticn
meets the applicable standards provided in subgecticns (a) and
(b) of this section, or it is unrcasenmable to require the
parcicular piece of draft legislation or vegulation to mset one
or more of those standards. Where the standards are not met, the
agency certification must include an explanation of the rcasons
for the departure from the standards.

Sec. 4. Principles to Promote Just and Bfficient
R R YIRS
(a) | . sgtrat] s
-4

in orxder to promote just and efficient
resolution of disputea, an agency that adjudicaces administrative

claims shall, to the extent reasonable and practicable, and when
not in conflict -with other sections of this order,

implement the
recommendations of the Administrative Conference of the Unitced

States, entitled "Case Management as a Tool for Improving Agency
Adjudication, " as contained in 1 C.F.R. 305.86-7 (1991).

L G -
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(b) X3 pET A%

: Ml
federal agencies should veview their administrative adjudicarory
processes and develop specific procedures to reduce delay in
decision-making, to facilitace gelf-representation, to expand
non-lawyey counseling and representation where appropriate, and
to invest maximum diseretion in fact-finding officers to
encourage apprcopriate settlement of claims as early as possible.

(¢) Biag. All federal agencies should review their
administrative adjudicatory preocesses to identify any type of
bias that hinders £ull access to justice for all persons;
regularly train all fact-finders, decisien-makers and

adminigtrative law judges to eliminate such bias; and establigh
appropriate mechanieme to raceive and regolve bias complaints

from persons who appear before administrative adjudicatory
-eridunals.,

(d) pRublic Educasjon.

Al) federal agencizs should develop
effective and simple methods, including the use of glectronic

technology, to educate the public about_its claimas/benefite
policies and procedures.

Segc. S, gCgoxdination by the Department of Justice, 2 1d

. : 4¢

(a) The Attorney General shall coordinate e¢€forts by 3 MI(L«

Federal agencies to implement sections 1, (2)and 4 of chis ordex. ¥ o o

. : z,

(b) To implement the principles ang purposes announced by bﬁiﬁai

this order, the Attorney General is authbrized tc issue {f'ﬁh
guidelines implementing sections

of this orxder for the W8
Departmant of Justiea. Such guidelines shall serve as models for *ﬁw

internal guidelines that may be issued by cther agencies pursuant
to this order.

Sec. 6. Dsfinitions. For purposes of this order:

(a) The term "agency" shall be defined as that term is
defined in section 451 of citle 28, United States Code, except
that {t shall exclude a2ll departments and establishments in the
legiplative or judicial branches of the United States.

{(b) The term "litigation ccunsel” shall be defined as the
trial counsel or the office in which such trial counsel is
employed, such as the United States Attorney’'s Office for the
district in which the litigation is pending or a litigating
division of the Deparctment of Justice. ©Special Assistant United
States Attorneys are included within this definiciecn. Those
agencies authorize€ by law to represent themselves in court
without assistance from the Department of Justice are also
included in this definition, as are private counsel hired by any

Federal agency to conduct litigation on behalf of the agency or
the United States.
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No Private Rights Created. This order is intended
only to improve the internal management of the executive branch
in resolving disputes, conducting litigarien in a reascnable and
just manner, and reviewing legislation and regqulations. This
order shall not be construed as creating any right or benefit,
substantive or procedural, enforceable at law or in eguity by a
party against the United States, its agencies, its officers, or
any other person. Thiz oxder shall not be conestrued to create any
vight to judicial review involving the compliance ox
noncompliance of the United States. its agencies, ite officers,
or any other person with thia order. Nothing in this ordar shall
be construed to obligate the United States ro accept a particular
settlement or resolution of a dispute, to alter its standards for
accepting settlements, to forego ceeking a consent decree or

other relief, or t¢o alter any existing delegation of settlement
or litigating authority.

Sec. 8. Scope,

{a) i L l4t

- .
Forelem Courts. This order is applicable to c¢ivil matters only.
It is not intended toc affect crimimal matters, including
enforcement of criminal fines ox judgments of criminal
forfeiture. This osrder dees not apply to litigation brought by
or against the United States in foreign courts or tribunals.

(b) npplicacion of Notice Provigion. Notice pursuant to
subsection {(a) of sectien 1 is not required (1) in any action to

scize or forfeit asrets subject te forfeiture or in any action to
seize property; {(2) in any bankruptcy, insolvency,
conservatorship, receivership, or liquidation proceeding; (3)
when the assets that are the subject of the action or that would
gatisfy the judgment are subject to flight, dissipation, or
destyuction; {(4) wher the defendant is subject to £light: (5)
when, as determined by litigation ¢ounsel, exigent circumatances
make providing such notice impracticable or such notice would
otherwise defeat the purpese of the litigation, such as in ’
actions seeking temporar¥ restraining corders or preliminary
injunctive relief; or (6) in those limited wlasses of cases where

the Attorney General deteymines that providing such notice would
defeat the purpose of the litigatiomn. » »

(e) application of Altaxpasdve Digputc Reselution.
Subsections {(c) of section 1 of thie order shall not apply (1) to

. any action to seize or forfeit assets subject Lo *forfeiture, or

(2) to any debt collection case (including any action fox civil
penalties oy taxes) involving am amount in controversy less than
$100, 000 . )

(d) additional Guidance ae to Scope. The Attorney General
shall have the authority to issue further guidance as to the

scape of this order, except section 3, consistent with the

-8 -
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purposes of this order.

wibt . Nothing in this order
shall be construed tov require litigation counscl or any agency to

act in a mannexr contrary to the Federal Rules of Civil Procedure,
Tax Court Rules of Practice and Procedure, State or Federxal law,
other applicable rules of practice or procedure, oy court order.

Sec. 10. Privilesged Infoymation, WNothing in this oyder
shall compel Or authorize the disclosure of privileged
information, sensitive law enforcement information, information
affecting national security, or 1n£ormation the disclosure of
wh:ch is prohibited by law.

Sec. 1l. Effective Date. This order shall become effective
80 days after the date of signature.

Thie order shall not apply
to litigation commenced prior to the effective date.

ngg;a;;gn. Executive Order 12778 is hereby
revoked.

| WILLIAM J. CLINTON
THE WHITE HOUSE, |
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BXECUTIVE ORDER
CIVIL JUSTICE REFORM

By the authority vested in me as Prasident by the
Constitution and the lawe ©f the Unived States ¢f Ameriea,
including section 301 of title 3, United Stetes Code, and ip
crder to improve acceas To justice for all persona whe wiek to
avail themszelves of court and adminigtrative adjudicarory
tribunals to resolve digputes, te facilitate the just and’
efficient resolution @f eivil eclaime involving the United Stcates
Governiment. to encourage the filing of only meritoricus ecivil
claims, to improve legislative and regulatory drafting to reduce
needless litigation, to promote fair and prompt adjudicacien
before administrative txibunals, and to provide a model for
gimilar reforms of litigation practices in the private sector and
in various ®fates, it is hereby ordered as follows:

Section 1. Guidelineg to Promeote Just and Bfficient
Government Civii Litigatign, To premote the juet and efficient
resclution of civil claims, those Federal agencies and litigation -
couneel that condu¢t or otherwige partieipate in civil litigaticn
on behalf of the United States Bovernment in Pederal court shall

respect and adhere to the fecllowing guidelines during the econduct
of such litigatien:

"

- 14

a) Ere-filing Wotice of = ComplainC, No litigation
counsel shall €ile a complaint ipitiaeing civil litigaticn

without £irst making a reasonable effort to netify all disputante
about the nature of the diapute and to attempt to achieve a
gettlement, or confirming t the referzring agency that
previously handled the dispute hac made a reasonable effort to

notify the disputants and te achieve a settlement or has used its

conciliation processes. fhacutatovade d aore d Waroptagen
(B)

. sasrlement Conferences. Ae woon as(practicable hfter o
ascertaining the nature of a digpute in litiga . an .
throughout the litigaticn, litigation counsal shall evaluate

settlement possibilities and make reasonable efforts to settle
the litigatien. 8Such efforts shall include affering to
participate in a gettlement conference or woving the court for a
conference pursuant to Rule 16 of the Pederal Rules of Civil

Procedure in an attempt to resclve the dispute without additicnal
¢civil litigation.

.

(c) Alternative Methods of Regolvige the Dieppute in

i Litigation counsel shall make reascnable attempts to
Tesolve a dispute expeditiously and properly before proceeding to
trial.

{1} Whenever{feasible) claims should be resolved -
through infozrmal digTiis&ions

. negotiations, and gettlements

rather than through - formal court

proceeding. Where the benesfics of pAternative plepure —
A o



>

i Beiven Conduicrted

"I

rﬂ-&JﬁhﬂHMéﬂ

U8:351 202 401 5491 [UI'Y S5 ST TV

E/Késolution ("ADR") may be derived, and after ceonsultatien

with the agency referring the matter, litigatien counsel

should suggest the use of an apprepriate ADR technigue to
the parties.

{2) It is appropriate to use ADR techniques or
processes to regolve claimg of or against the United Statas
or its agencies, af:ier litigaricn sounsel determimes that
the use of a parsicular technigue is warranted in the
context of & parziculax ¢laim or eclaims, and that such use.
will materially coentribute to the prompt, fair, and
efficient resclution of the claims.

ADRL

{3) To facilitate breader and gffective uge of
informal and formal eltemmesive-diwpote-resolubien wethods,
all litigatieon counsel should be traimed in APR rechniquea.

(@) pRissovery, To the exteny practicall lirigation counsel
shall make every reasonable effort Eo streamline and exped

discovery

procedure {or the ccnduet and review of document o

; BCOvery
undertaken in litigaticon dizectly by that agency when that
agency ia litigation coumsel. The procedure shall include,
but is not neeessaridy limited to, review by a senior lawyer
prior to ssrvice ox filing of the request im litigation ta
determine that the request is nct cumulative or duplicative,
unreasonable, oppressive,Nhnduly burdensceme or expensive,
taking inte account the regquirements ©f the litigacion, the
amount in controversy, the importance of the igsues at stake
in the litigation, and whether the decuments can be obtained

from seme other asurce that ie mors convenhient., less
burdenscme, or less expensive.

{2} Digcovery Motions, Before petitioning a court.teo
repolve a discovery motion or petitiening a court to impose
sanrctions for dieccvery akuses, litigation counsel shall
attempt to rasolve the dispute with oppasing counsel.

It
livigation counsel makes a discovery motion concerning the
dispute, he or she shall represent in tha

t_poti that any
attenpt at resclution was unsuccessful or(impracticab
under the circumstances.

{#) Bangriens., litigation ccunsel mhall take steps to seek
. pancticons againgt opposing counsel and oppousing parties whese
acpropriate.
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{1) litigation cdpunsel shall evaluate £ilings wmade b

Y
oppoBing pazties and, appropriate, shall petition the

court to impose sanctions againet those responsible for
abugive practices, TR

{2) Prior to £iling a wotion for sanctiens, litigatien

ceunsel shall pubmit the motien for review to the sanctions

officer, or his or hery designee, within the litigation

0. [Tounsel's agency. officer or designee shall be a

3 senior supervising attezmey within the agency, and shall be

‘3 licensed to practice law before a State court, courts of the
District of Columbia, or courts of any territory or

ig Commonwealth of the United Stateg. The sanctions officer ox

designee phall alse reviaw motions for sanctions that are

filed againgt litigation counpel, the United States, iia

agencies, ar its officers.

(£) Iopyoved Uge of Litigation Reacupges. Litisaiim
counsel shall ewploy efficient case management techniques and

shall make reasonable offerts to expedire civil li:igation.sn—(OQ““””
ceses-urder—that—counsel-t~gupervisiom-ani-—2onteel . This 1n=1udet2 o
but is not limited to: '

Q.uld a"“hfn

{1) making reasonable efforta te negotiate with other
partiep about, and stipulate to, facts that are not in
dispute; 4

(2) reviewing and Yevising pleadings and other filings
to ensure that they are accurate and that they reflect a
narrxowing of iasues, if any, that has zesulted from -
discovery; ~ ,

(3) regquesting early crial dates where fpracticable;}

(&) moving for summary judgment in every case Q%é%titk e
the movant would be likely to prevail, or "h"‘~559 motion =
is likely to narrow the ippues to be tried; and . W Che

{5) zeviewiﬁg and reviaing pleadings and other filinge
to enoure that unmeritorious threshold defenses and

jurisdictional arguments, resulting in unnecessary delay,
are no%t zTalised.

WWm \
federal agencies should develop appropriate programs to encourage

and facilitate pro bome legal and other volunteer service by bme
governwent employees, including attorneys. W%mw%?

Sec, 3. BErinciplap to Epact Legislafion angd Promulgate

t1-) is .
WW_W
That"
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Witrhin current budgetary constrainra and existing -%acecutive b
‘®ranch coordination mechaniems and procedures established in OMB <~
x) Circular A-319 and Executive Order No. 12866, each agency
é'p promulgating new requlatiensg, réviewing existing regulations,
’ - and pam——
‘Q’r developing new legislation shall adhere to the following

B4 i ta: ’ . y .
% reguirementa ' RAG d (Io‘u‘ﬂ,‘. .MC,M%“,“‘ A
- . {1) The agepcy i i ath -
e oclwe shall se. veviewedhy te eliminate drafring erxors .-
. and needlese ambiguicty:; ' .
v ! Vil dafvh  (Aatohes(d)acd 4l ?)
' (2) The agency‘s-ssepeaed legislation and regulations [
4’- Sha-i~pe~wriesen- Lo minimize needless litigation: and -
- q,fo\g' 3' 3) The agency's ptcpcsed legislation and regulations
J: Y4 [ehalldprovide a clear and cerztain legal standard for s
) 3 affected conduct rather than a general standard, and shall '
% § 3 3‘§ promote simplification and burden reduction. +,)
. AL doana
~ §§ (b} ~ £ In (Eo[nduct:mg"the reviews
§‘ g Y /required by subsection (a), each agency a8 b
;\g §—)§ i £d ~-shall(make "eve®y reaso e effortyte &
enaure: T e T y ———
:g - < , - JM A{\'M-W“ ‘k.
2 S:’ L Al (1) that the legislat:.oxx- !
T _f R P ¥ {A} epecifies whether all causes of action
RS & 8arising under the law are aubject to statutes of
a s Y RIE limitations; Vo
'8 ’§i A . . Cntoem +)
g. = é‘ o) § (8} ppecifies the preemptive i
ks 3 §§§Lg §, effect, if any, to be given to the law;
3 : Q.9 ‘
: § §’§~‘§ ﬁ (C) specifies in-slear-vangwage the effect on
+ existing Federal law, if any, including all proviesions
§ 5 §§-3. § repeaied, cizcumseribed, displaced. impaired, or’
3 fl.~- wodified;
*n3 A W
94 -§'§9 ,-.§ (D} provides a clear and certain legal standarad
..§ Tz‘g.;. QS for affecied conduct rather than a general gtandard,
.S g Q Y o 3’__ and a mens rea requizement if it is 3 criminal statute; .-
S‘
< t\'p} 3 5 § 3 (E) sBpecifies whether private arbitration and
.3! 3 3 gl othar fgrms of private dispute resolugion are .
. § 35 appropriate under enforsement and relief previsions;
BRPLLSE~Eo-conatitubionnl—rogubBoRent.s ;
“-}_ b byt ' ~
I g‘ ) (?) specifien whether the provigsions =f the law

are severable if one or more of them i found teo be

unconstitutionsl ;
Yot Mt dee. 3 @)(3) vw.’gu‘i ke
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(G) specifies iz-eless~ienguege the retroactive -
- @, if any, to be given to the law;

H) specifies in clear language the applicable
.burdens of proof;

g tn specxf;as in-elear—languege whether :.t Srants
5 ~ private parties a right to sue and, if so, the relief
Y]
3

availabdle and the c.ond:.t.mns and teyrms Ffor aguthorizegd
awards of attozney'‘s fees, if any;

{(J)
-

!
3

-
\.4
3
>4
< specifies whether State courts have

Jurisdiction under cthe law and, if so, whether and

under :hat condé:ﬂu an ictun would be mﬁm to — —
Federal court MAMM.M/ Cori
A dkn ac th Ued 2 “¢
specifias whethar administrative preceedings
are to be required before parties may 2ile suit in
ceurt and, 1f wso, deacribes those proceedings and .
requires the gxhaustion of administrative remedies;

%i)!
3a

a

g

§ (L)
{

7

(K)

sets forth the standards goveming the
assertion of personal jurisdietion, {f any:

(M) defines key statutorxy terms, eithss

chet
WM&M:

N

2
i
3§
(s

>
33
3 g () specifies whether the legislation applies to
"fg the Federal Government or its agencies;

3

§ States, territories, the Distriet of Columbia, and the

Commonwealths of Puerto Rico and of the Northerm

j (0) apeecifies whether the legislation applies to
3
; Mariana Islando;

(P) apecifies what remedies are availabl uch ag "
neney d.amagea. civil penalties, :.njuncnive Tel ¢ and
attorney’'s fges; and | .

(g) addresses othexr impertant issues affecting

clarity and general draftsmanship of legislation set

forth by the Attorney General, with the concurrence cf

the Director of the Office of Managemenrt and Budget
("OMB") and aftexr comeultarion with affecred a anc:.es, o

t are determined’'to be in accordsnee wicth the
puzpeses of this ord.r' : e

that the regulacian-
{A) specifies :n-eéeuﬁnm the preemptive
eEfect, if any, to be given to the regulatieon;
-5 -
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(B) specifies imeclear—lunguawe the effect on

existing Pederal law or regulation, if any, including
all provisions repealed, eircumscribed, displaced,
impaized, or modified; ‘

- (€) provides a clear and certain legal standazxd
for affected conduct rather than a general standard,

whil¢ promoting eimplification and burden reduction;

(D) epecifies ia—oieaw—&anguuge the retroactive
effect, if any, te be given to the regulation;
(B}

specifies whether administrative proceedings
are

required before parties may file suit in i
court and, if so, describea those proceedings and

requires the exhaugtion of administrative remedies;

(F) defines key terms, oeehe!-cxpﬂw

rofsrence—te-—-0thal-TSulationE-0iebiatitey—ixt

[7 o)
esplicitiedafinasahoas, ibons; and ber

{(G) addresses other important issues affecting
clarity and general draftsmanship of regulations sec
forth by the Attorney General, with the concurrence of
the Director of the Dffice of Management and Budgct and
after consultation with affected agenecies, that are

in accordance With the purposcs aof L
this order wlow 7
| he ' shl
(e) gcexcificarion of

= Leai j o
Reculations, When transmitting su:% dratt legislation o
regulationsSte “OMBY, the agency certify that (1) it has Lt
—¥éviewed pueh draft legislation or regulation in light of this

pection, and that (2) either the draft legislation or regulation
M

cable standayds subsecticons (o) and

b) of thip sectism, 5 unreasonable’/ to require £he- L
h of draft legislaty regulation to meet cmne

or more of those standards. Where the standards are not met, the

agency certification must include an explanaticn of the reaasons

for the departure from the standards.

Sec..4. t
Administrative Adjwdicatious.
(a) I Fat i v

m jons . In order to promote just and efficienc
resolution of disputes, an agency that adjudicates administrative

clajims shall, to the extent reasonable and/practicebie} and when
not in conflict with other sections Of this CFIEY, iuwpiement the

'] l
recommendarions of the Adminisrrative Conference of the United
states, entitled "Case Management as a Tool for Improving Agency
Adjudication, " am esntained in 1 C.F.R. 305.86-7 (1951).

L 44 weied abone o waneis ot so vl " blowzsa! bt inhsttg,, i+
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' all
: their admimiptrative adgudica:ory b
grocesses and deve procedures to reduce de

op : ay in [ 2
decisione-waking, to faeilitate self-representation, to expand
non-lawygr counseling and repregentation where appropriate, and
to invest maximum discretion in fact-finding officere to
encouradge appropriate settlement of claims as early as possible.
(c) Bias. All federal agencies xeview their :
adminiptrative adjudieatary processes to identify any type of
bias that hinders full access to justice for all persons;
regularly train all faet-finders, decision-makergsnd e
administrative law judges to eliminate Buch bias; and establish
appropriate mechanisme to receive and resolve bias complainte
fr:g peiaonn who appear before administrative adjudicatory
tribunalas.

{a) zghlig_zﬁugg;;gn_ All federml agencies &
affective and simple metheds, jincluding the usm
technology, to adusate the publi

: A c about its €laims/b e

elicies an rocedures. . . -

pelic P .’ﬁw e 2 Adﬁ-’.&dﬂa%’“ .
Sec, &, j r i :
{a) The Atrorumey General shall cocrdinate efforts by

Pederal agencies to implement sections 1, 7pnd 4 of this oxder. -

(5) To implement the principles apd purposes amnounced by
this order, the Artormey General is authorized toc issue

guidelines implementing sections 1 and 4 of this order for the
Department of Justice. Such guidelines shall serve as modeles for
inteznsl guidelimes that may be issued by other agencies pursuant
te this order.

ha

Sec. 6, DRefinitviens. ‘Fur(purpoaes of this order;

[
vt d o, A WAL WLHY 4y GANAA ,
(a) The t mv""agency“ 3 t.hg term 4o - :_
Aafinad-in pection 451 of title 28, Uai

ed States Code, except
~hat it shall deparcmenty establishmenty in the +— &
legiglative or judicial branches of the United States.

{b) The teym "litigation com-:xsel' Mmm the

(R
trial counsel or the office im which such Briel counsel is e
cmployed, such as the United Staces Attorney'’s Office for the
district in which the litigation is pending or. a litigating
divisien of the Department of Justice. Special Assistant United
States Attorneys are included within this definitien. Those
agencies authorized by law Ce represent themselves in court.
without aseistance £rom the Department of Justice axre alse

ingluded in thia definition, as are private ccungal hired by any

Federal agency to conduct litigation on behalf of the agensy oI
the United States.

. -
o gy v aformcndd Selniobas® Gty Wi WL Wi S S VS 208
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No_Brivate Rights Created., This grder ie jntended
only to improve the internal management of the

xeocutive Araneh W
in resolving disputes. conducting litigation in a reasonable and
" just manner, and reviewing legislaticn and zequlatviens. Thig
order shall not be construed as creating any right or benefig,
substantive or proecedural, enforceable at law or ia equity by a
party against the United States, its agencies, its officers, or
any other person. This order shall net be censtrued te ereate any
right te judicial review invelving the compliance or
noncompliance of the United States, its agencies, ite officers,
or any other peraon with this order. Nothing in this order shall
be construed to ckbligate the United States to scoept & particular
settlement or resoluticon of a dispute, to alter its standards for
accepting settlements, Lo forego opeeking a consant decree or

other relisf, or to alter any existing delegation of settlement
exr litigaving authority.

8ec, 8, Scopa. :
! : oppien
\ .(a) s (- . -

No Applicabiliry to' Criminal Matters oy Procecedines in
Eg;gégg_ggn;;g* Thie order is—applicable to civil matters only. L~
It not intshded—te

sffaect criminal matters, including et
enforcement of criminal fines or judgments of criminal

forteiture, This order docs net apply to lirigation brought
or against the United States in foreign cou or tribunals.

(b) Application of Norice Provigion, (Netice pursuanr to
subsection (a) of section I is not regquiredv(l) in any acticn te

o
ceize or forfeit assets gubject to forfeiture or in amy actien to
seize propexty; (2) in amy bankruptcy, insolvency, :
conservatorship, receivership, or liquidatien proceeding; (3)

when the assets that azre the subject of the action oy that would
satisfy the judgment are subject to flight, disamipatien, or
destruction; (4) when the defendant im subject to flight; (5)

vhen, as determined »y litigation counsel, exigent circumstancee
make providing such notice (AWPEE

or such notice would -
cthervise defeat the purpose O i€ litigation, such ag in
actions seeking temporary restraining

ers or preliminary
injunctive relief; ar {(€) in tha=e limited classes of cages where

the Attorney General dectermines that providing such natice would
defeat the

purpose of the litigation.
‘ {c) mmmmw@uum ®
Subsactions (c) of section 1 of this crdexr not l?ply{(li £t o
any action to seize or forfeit assets subject to forxfeiture, or

{(2) to any debt collection case (including any action for eivil
. penalties or taxes) invelving an amount in controversy leas than
$100,000. .

War) (&) paddjivicopasl Guidance ag to Sogpe. The Attorney General
Shatl-heve—the-autority-5e igsue further guidance as to the o
scope of this order, sxcept secrtion 3, consistent with the P

~ B -

v ' 4] >
Lubﬁ -\ku)s-ﬂlxu.p'ﬁ‘l\m._ Ui A rMMd‘ + Awfe -
Stetna 3 addnadzy o bkt of YU R

40 oddigen UAua aftective LM‘HMHW
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purpeses of this order.

Sec, 9, Sonflicts with Other Rulgs. Nothing in thie order
chall be construed to require litigation counsel or any agency %o
act ip a manner contrary to the Federal Ruleg of Civil Procedure,
Tax Court Rules of Practice and Procedure, State or Federal law,
other applicable rules of practice or procedurs, or court oxder.

e, Exivileced Information, Nething in this order '
shall [compel or authozrize the disclosure of privileged. tar
infedmation, senajitive law enforcement infoxmation, information
affecting national security, or information the disclosure of
which'is prohibired by law. ‘

)

Sec. 13, Effective Date, This order ghedli~iwceme-effective
S0 days after the date of signatuze. This order shall not apply
to litigatien commencaed prior to the effective date,

Sec. 12. BRevoecation,. Executive Order 12776 is heyeby
Tevoked.

‘ WILLIAM J. CLINTON

THE WHITE HOUSE,
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NOTE FOR: Mac Reed :
FROM: %ﬁ{%l Jeff Lischer

SUBJECT: HUD Comments on Proposed Civil Justice Reform Executive
Ordex

HUD has reviewed the above-referenced propossd Executive
Order, and offers the following comments:

litigation counsel to be trained in alternative dispute
resolution (ADR) technigues. HUD notes that DOJ currently
encourages agencies to eaxplore the use of ADR techniques to
resolve potential litigation, a point which was reinforced by
Attorney General Janet Reno at a July 12, 1595 ADR Conference
sponsored by DOJ and the Administrative Conference of the United
States. The conforence focusscd on implementing the National
Performance Review (NPR) recommendations on ADR. ADR is an
efficient and cost effccotive way ¢f addressing potential
litigation. Therefore, HUD fully supports increased usage and
avareness of ADR technigques. This notwithstanding, HUD notes
that training all litigating attornmeys in ADR techniques, as this
proposed Erxccutive Order would appear to require, 18 unnecessary
and would be very expensive. Trial counsel may need to learn
negotiating techniques to ilmprove the pussibilicy of saettlement,
but training in ADR skills such as mediation, arbitration, mini-
trial, and settlement Jjudgye rcles, all of which are third-party
roles in which a gevernment trial attorney would rarely, if ever,
serve, does not seem essential for all government counsel.
Rather, HUD suggests that government trial attorneys should be
made awaxe of the various ADR technigues available to them and
their agency, and of the usefulness of these techniques, but
should not be required to be trained in these technigques per se.
In light of the foregoing, HUD suggests that section 1(c¢)(3) be
revised to read as follows:

1. Section 1{c){3). Section l{c)(3), page 2, would reguire ai;@&&&

"(3) To facilitate broader and effective use of qi
informal and formal alternative dispute resolution metheds,
all litigation counsel should be made aware of the various
types and availability of ADR techniques.'

2. Section 1{e)(2). Section l(e)(2), page 2, which is
identical to section 1(f)(2) of the existing Civil Justice Reform
Executive Order, appears to require litigation counsel to submit
any motion for sanctions (possibly including any motion for
sanctiong against the Government), to the litigating agency’s
sanctions officer for review., Among the issues raised by this
section are the following:

a. Section l(e)(2) does not clearly indicate whether it
refexs to sanctions in general, or only to discovery sanctions.
HUD presumes that this section applies to sanctions in general.
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b. This section does not say what the sanctione officer ia
to do upon review of any motion for sanctions, noxr does it
contemplate the role of the sanctions officer, if any, when
counsel appears before a judge to argue the motion or settle the
sanctions dispute. Can a sanctions officer affectively prevent
counsel from requesting sanctions?

¢. This section does not appear to contemplate a motion for
sanctions that arisss during the trial itself. In that
circumstance, would a trial attorney be bound to stop in the
niddle of the trial to consult with the sanctions officer before
requesting sanctions? Such a requirement would result in an
unnecerfary delay of the litigation.

In light of the foregoing, HUD reccmmends clarification of
section 1l(e)(2) to address the above concerns, or in the
alternative, deletion of that aection.

3. Sacticn 3. HUD has several comments on section 3,
Principles to Enact Legislation and Promulgate Regulations Which
Do Not Unduly Buxden the Pederal Court System, pages 3-6. While
HUD acknowledges that these provisions are almost identical to
provicions in BExecutive Ordex 12778 (which would be repealed by
this draft Order), HUD had expressed the following concerns with
respect to E.O. 12778, and bhelieves them to still be valid:

a. Section 3(a), page 4. HUD recommends that this section)
be amended by striking "reviewing existing regulations® and °
inserting "revising existing regulations.” This would clarify
that existing regulations would be reviewed as they are being
revised rather than requiring a review ot all existing
regulations. 99
b. Section 3(b), pages 4-5. This section requires each @?J
agency reviewlng proposed legislation and reqgulations to make ~3ﬁ\,f
every reasonable effort to assure it meets each of 17 standards.
Many of these provisions do not appear to apply to HUD programs.
They seem to be directed at enforcement initiatives or other
litigation contexts,

HUD recommends that this section be amended by inserting
*, where applicable,” after "shall". Agencies would then take
these requirements into consideration when drafting legislation
or regulations, but would not be required to certify compliance
with requirements which are clearly not applicable to a
particular legislative or requlatory proposal.

The following are among those standards that deo not seem
applicable to HUU programs:
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(A) Statutes of limitations are not applicable in the
case of program authorizations, including HUD grant and
mortgage insurance programs,

(H) Special burdens of proof would not appear to be
necessary or appropriate for HUD programs. The APA, for
example, sets standards for challenges to agency actions.

{(J) State v. federal court jurisdiction is coversed by
the Conatitution and ather laws and rules of proc¢edure. It
deoes not appear to be necessary or appropriate to have every
HUD provision specify jurisdiction.

(P) Specification of damages such as money damages,
civil penalties, injunctive relief, and attorney’s fees
would not appear to be necessary or apprepriate for most HUD
programs. '

c. Cortification of Compliance for Agency Legislation or
Regulations, section 3(c), page 6. Consistent with comment (b),
HUD recommends that the requirement for agency certification be
expanded to permit an agency to certify that the standards do not
apply to the particular legislation or regulation.

4. Secticn 4(b). 8ection 4(b), page 7, indicates that all e
agencies should "review their administrative adjudicatory i@?

processes and develop specific procedures to...facilitate selt-
representation...." It is HUD'’s experience that self-
representation usually delays the adjudicatory process, and could
produce unfair results because lay persons rarely possess
sufficient skills to prepare a case, t0 frame the issues in
dispute, to objectively present the facts, and to understand
legal issues. In many cases, pro se appellants should be advised
to seek legal counsel to protect their interests. HUD Suggestggg
deletion of the phrase "to facilitate self-representation,".

5. Section B(c). Section 8(c), page 8, states that the
provisions regarxding ADR shall not apply "...to any debt
collection case (in¢luding any action for civil penalties or
taxes) involving an amount in controversy less than $100,000."
HUD acknowledges that this mirrors section 7(c) of the existing
Executive Order on Civil Justice Reform, but gquestions the intent
behind the dollar limitation. Should this section read "...
invelving an amount in controversy more than $100,000°7

h:\gll\reports\296-bj.rpt
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THE FORUM

Al

of Unitcd States Administrative Law Judges

*****t*************‘k*******‘k********t*‘k***

P.O. Box 14076
Washington, D,C. 20044-4076

November 7, 1895

Mr. Mack Reed

Deputy Assistant General Counsel
U.3, Office of Management and Budgct
Washington, D.C. 20503

Dear Mr. Reed:

This letter concerns the draft Iropocsad Executive Order on
Civil Justice Reform dated October 31, 1995.

The Forum of United States Administrative Law Judges (Forum)
is a professional organization of Administrative Law Judgee (ALJs)
appointed under 5 U.S.C. § 3105 of the Administrative Procedure Act
of 19246 (APR). TForum believes that the proposed Executivc Order is\
unnecessary and may be unconstitutional. To ensure that the
decisional independence of Administrative Law Judges under the APA
is not infringed, Forum requests that if the proposed Executive
order is issued, consistent with Administrative Conference (ACUS)
Recommendation 86-7, the Office of Management and Budget (OMB)
direct the Attorney General to solicit and consider the vicws of
Forum and other organizations that represent the administrative law
Judiciary prior tu establishment by the Attorney General of ocase
management guidelines for ALJs.

The APA and regulations in 5 C.F.R. Part 9 provide for a fair
and impartial public hearing process and protections to ensure the
decisional independence of ALJs. Decisional independence of ALJs
under the APA means freedom to find facts, freedom to make a
decision based on the judge’s best assessment of the record in
light of agency policy, and freedom to render decisions without

fear of retaliation or discrimination in any form because of the
decision reached.

The APA ensures ALJ decisional independence as follows: §
U.S5.C. § 1104 (a)(2) requires the appointment based on merit of
AlJds fror a register maintained by the Office of Personnel
Management (OPM) following successful completion of a rigorous
competitive examination conducted by OPM; 5 U.S.C. § 4302(D) and 5
U.8.C. § 5372 exempt the pay of ALJs from agency performance
recommendations and ratings prescribed for other civil servants;
5 U.,S.C. § 3105 requires that agency rulemakings and hearings be
assigned to ALJs in rotation as far as practical; 5 U.S.C. § S54
requires that ALJ decisions be made after an on-the-record hearing;
5 U.s.C. §§ 551, 555, and 557(d) bar ex parte communications with
ALJs; and 5 U.S.C. § 7521 prohibits agencies from removing ALJs
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except after a hearing before the Merit Systems Protections Board
and upon a showing of good cause.

Section 4 of the Proposed Executive Order would implement AcuUs
Recommendation 86-7,. 1 C.F.R. § 13105.86-7 (1991). Section 5(b) of
the proposed Executive Order directs the Attorney General to issue
case management guidelines that implement section 4 of the proposed
order and that "shall serve as models for internal quidelines that
may be issued by other agencies pursuant to this order."

Forum reguests that any case management guidelines that may be
issued by the Attorney General for the Department of Justice as
mocdels for that agency and other ewxecutive aqenc:.es be developed
with and after consideration of the views of organizations, such as
Forum, that represent ALJs. Consideration of the views of the
administrative law judiciary is central to ACUS Recommendation 86-7
which expressed the concern that "personnel management devices"

should be fashioned "“appropriately . . . without compromising
independence of Jjudgment." ACUS Recommendation 86-7 expressly
states that "The experiencegs and opinions of presiding officers

ould a la in e ing these ia_and praocedures."
(Enphasis supplied) ‘

The Proposed Executive Order appears to be unnecessary. ACUS
Recommendation 86-7 was not implemented by the Congress. on
October 21, 1993, this recommendation was removed from the Code of
Federal Regulations. See 58 Fed. Reg. 54271 (1993). In addition,
as a result of the Alternate Dispute Resolution Act of 1990 (ADR
Act), agencies have adopted alternate dispute resolution
procedures. Thus, for example, the Federal Energy Regulatory
Comnmission adopted regulations which enhanced its long-standing
settlement procedures that were a model for the ADR act and which
foster settlement of complex multi-party litigation. See, e.g.,

FERC Order No. 578, 71 FERC § 61,036 (1995) and 18 C.F.R. S 343. 1
et. seq.

The Proposad Executive Order appears to bhe unconstitutional.

The Proposed order delegates to the Attorney General authority tec
issue case management yuidelines that will serve as models for all
. agencies. ACUS Recommendation 86-7 proposed that the Congress, not
the Attorney General, require agencies to estahlish case management
gquidelines. In light of the unique statutory protections conferrec
upon ALJS by the APA, establishment of case management guidelines

for ALJs, in the first instance, is a matter for the Congress, and
not the Executive branch.

If the Proposed £xecutive Order ia iecued, Forum requests thatl
OMB direct the Attorney General to solicit and consjider the views

00y
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of organizations such as Forum, which represent Administrative Law
Judges, prior to the establishment of any c¢ase management
guidelines.

Yours truly,

QW

Judge Bruce L. Birchman
Legislative Chairman
202~219~-2544
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Business and Administrative Law
Rm. 5362 Cohen BIldg.

330 Independence Ave., S.W.
Washington, D.C. 20201

November 8, 1995

Robert J. Damus

General Counsel : _
Office of Management and Budget
Washington, D.C. 20503

Re: Proposed Executive Order Entitled "Civil Justice Reform"

a

Dear Mr. Damus:

This provides the comments of the Department of Health and Human
Services on the draft Executive Order entitled "Civil Justice

Reform." The Executive Order would supersede Executive Order No.
- 12778, to which it is quite similar.
Generally, we concur in the issuance of the draft Executive Order
but suggest that you consider continuing the provision of section
1(c) (3) of Executive Order 12778, prohibiting the use of binding
arbitration in connection with alternate dispute resolution of
matters in litigation. We make this suggestion because, ‘
notwithstanding section 7 of the draft, in our experience
plaintiffs often seek to have provisions of the Executive Order
imposed on the Government in litigation.

Thank you for giving us the opportunity to comment on this draft
Order.

Sincerely,

Leslie L. Clune
Associate General Counsel



DEPARTMENT OF VETERANS AFFAIRS
Office of the General Counsel
Washington DC 20420
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in Reply Refer To: 022
Mr. Robert G. Damus

General Counsel

Office of Management and Budget
Executive Office of the President
Washington, D.C. 20603

Dear Mr. Damus:

This letter contains the Department of Veterans Affairs’ (VA)
comments on the proposed Executive Order (EO) entitled “Civil
Justice Reform.” We telefaxed our draft comments to Mr. Mac Reed
of your office on November 8, 1995.

We note initially that the proposed EO restates many of the
provisions of Executive Order No. 12778, Civil Justice Reform
(Oct. 23, 1991). The Chairman of the\Department of Veterans
Affairs Board of Contract Appeals (Board)) however, has expressed
concern about one of the new provisions in the proposed EO.

The Board operates pursuant to the statutory authority of
the Contract Disputes Act of 1978 (CDA). The major purpose of
the CDA was to “set new standards for selection, tenure and
compensation of board members which will increase the

independence of the boards . . . [which] will function with the
independence of crial courts.” H. R. REp. No. 95-1556, 95th
Cong., 2d Sess. (1978) (emphasis added). Board decisions are

final with respect to the agency and are subject to review by the

Court of Appeals for the Federal Circuit only upon appeal by the
Appellant or the Department.

According to the Board Chairman, the record demonstrates
that the Board and other agency contract appeals boards have
operated independently, without interference from agencies and
departments, as intended by Congress. See e.g., GAO Rep. 85-102,
THE ARMED SERVICES BOARD HAS OPERATED INDEPENDENTLY, September 23, 1985.

Section 4(c) of the draft EO directs Federal agencies to
“review their administrative adjudicatory processes to identify
any type of bias that hinders full access to justice” and to
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“establish appropriate mechanisms to receive and resolve bias
complaints from persons who appear before administrative
adjudicatory tribunals.” (emphasis added). The Chairman believes
section 4 is unclear as to whether the Boards of Contract Appeals
are intended to be covered by this order, and if so, what
precisely is contemplated by this section. How is “bias” defined?
Does it contemplate something beyond impermissible discrimination
based on race, gender, etc.? Is it intended that allegations of
“bias,” however defined, would allow agency officials to affect or
alter any adjudication by the Board?

The Chairman believes that, as judicial officers, the
members of the Board are committed to rendering objective, fair
decisions in disputes brought before the Board. The United
States Court of Appeals for the Federal Circuit has full
jurisdiction to set aside any decision by the Board which is
“fraudulent, or arbitrary, oxr capricious, or so grossly erroneous
as to necessarily imply bad faith, or if such decision is not
supported by substantial evidence.” 41 U.S.C. § 609 (b).

In light of the foregoing, the Board questions the necessity
for this section, which the Chairman characterizes as “ill-
defined,” and is concerned that it will create the appearance, if
not the reality, of agency interference with the intended
independent role of the Board contemplated by Congress.

The Chairman of our Board of Veterans'’ Appeals (BVA) has
voiced similar objections to proposed section.4(c) and urges its
elimination. Although there are rules regarding disqualification
of BVA members on grounds of bias (38 C.F.R. § 19.12) and both
administrative and judicial remedies exist for claimants who
believe BVA decisions in their claims are the product of bias, he
is concerned that the term is undefined in the draft EO and,
depending on the form taken by any implementing dlrectlves there
is some potential for compromising BVA's 1ndependence

Finally, we have two technical recommendations. We
recommend deleting the last line of section 3 (b) (1) (D) relating
to a mens rea requirement since section 8(a) provides that this
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EO is applicable only to civil matters. For clarity,
recommend deletion of the word “needlessg”
and (2) .

we also
from sections 3(a) (1)

If you have any questions or require additional information,
please contact Kerwin Miller of my office at (202) 273-6330.

Sincerely yours,

e .

Mary Lou Keener
General Counsel
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TO: Mac Reed

- Phone: - (202) 395-3563
Fax: (202) 395-7294
FROM: MaryAnn Shepek
Phone: (202) 586-1522
FAX: (202) 586-8685.

SUBJECT: Proposed Executive Order Entitled "Civil Justice
Reform” :

. The enclosures provide comments from the Department of Energy on
the subject executive order. More may be forthcoming ac I have
not yet received zesponses from all offices.

;;Z pages including cover sheet
A
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United States Government

memorandum

DATE: November 8, 1995

REPLY TO
arrnop; 1G=1

Department of Energy

sugec: Proposed Executive Order: fCivil Qustice Reform"
0. Deputy Assistant General Counsel for Legal Counsel

The 0ffice of Inspector General has reviewed the subject proposed
Executive Order and offers the following comments: We support
the general thrust of the proposal which is designed to reform
the means for adjudicating civil claims. Any such program,
however, should be accompanied by legislative praoposals designed
to place applicable requirements on private litigants bringing
action against the United States. '

Section 2. of the proposed Executive Order encourages agencies to
develop programs to facilitate pro bono and other volunteer

services being performed by Government employees, including
attorneys. Any s€uch provision or program thereunder should |7
caution on 1B U.S.C. 205 limitations as well as any applicable
Standards of Conduct regarding outside employment/activities.

Finally, Section 8. of the proposed Executive Order excludes _
criminal matters from coverage under this order. It appears that
~civil false claims actions, in many respects, are similar to

criminal prosecutions and, therefore, may warrant exclusion from
this corder also. o .
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Uuited States Department of the Interior

OFFICE OF THE SIKCRETARY
Washington, N.C2, 20940

November 8, 1995

Mr». Robert D, Damus
General Counsel
Executive Office of the President

Office of Management and Budget
Washington, DC 20503

Dear Mr, Danus:

As requested, we have reviewed the proposed Executive order
entitled "Civil Justice Reform."

Enclosed are comments from our Office of Hearings and Appeals.

We agree with their comments and are forwarding them without
changes.

Thank you for the opportunity to comment on this proposed )
Executive order.

Sincerely,

fJanet L. Bishop
Office vf Information
Resources Management

Enclosure
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United States Department of the Intcrior

OFFICE OF HEARINGS AND AI'PEALS

4013 WILSON BOULEVARD
ARLINOTON, VIROINTA, £2209

October 31, 1995

| Memorandum

To: Janet L. Bishop, Office ¢r rmaion Resource Management

From: Barry E, Hill, Director

Subj: Comments on Proposed Exe ve Order: Civil Justice Reform

Thank you for the opportunity to comment on the proposed
Executive Order entitled "Civil Justice Reform.” The Office of
Hearinge and Appeals strongly supports the proposaed Executive

Order. The following recommended chanqes are provided for clarity
and accuracy:

a. Page 1, saction 1(a), last line. Ad4A "or othar ADR" after
the word "conciliation.”

RATIONALE: Completeness. Conclliation is but one c¢f the
available processes among ADR technigues that could be used to
achieve settlement of a dispute prior to trial.

b. Page 2, section 1(c) (3}, 1lst line. Add "more" befcore the
word "effective."

RATIONAT.R: To convey intended mecaning within context of sentence.

Sentence would read: "To facilitate broader and more effective

uce of formal and informal alternative dispute resolution . . ."
c. Page 2, saection l(e), second line. Add "for discovery Vs

abuses" after "parties;" delete "where appropriate.”

RATIONALE: Clarity, and to ensure that it is understood that
canetions are to be suvuyht for abuses of discovery.

d. Page 6, sectiun 4(a), 1ine 6. Add "rormer" before inD
"Administrative Conference of the United States." »

RATIONALE: The ACUS has not been funded for FY 96 and beyond,
thus the section should not imply its continued vitality. The
office of the Associate Attorney General has assumed ACUS
functions.

e. Page 8, section 8(a), line 2. Aadd ", to include civil ”)D
penalty cases," after "civil matters." ‘

RATIONALE: c1arity. civil penalty cases are a class of civil

R
ke
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cases most like criminal proceedings in their result and their
implications for the litigant, This makes clear that the EO
applies to these cases as well as other civil matters.
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FROM:

SUBJECT:

Sad

Mac Reed :
Phone: (202) 395-3563

rax: (202) 395-7294

MaryAnn Shebek
Phone: (202) 586-1522
FAX: (202) 586-8685

Proposed Fxecutive Order wntitled "Civil Justice
Reform"

. The enclosures provide commenlLs from the Department of Energy on
the subject executive order.. More may be forthecoming as I Lave
not yet received responces from all offices.

P 4

A

__pages including cover sheet
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Energy Board of Contract
Appeals

4040 No. Fairfax Dr., Ste 1006
Arlington, VA 22204
703/285-2705
Fax: 703/235-3566

FAX TRANSMISSION COVER SHEET

Date: November 7, 1995

To: - Mary Shebek, GC-80
Fax: 202-586-8685
Re: Proposed L.O. "Civil Justice Reform"

Sender:  Barclay Van Doren

YOU SHOULD RECEIVE 3 PAGE(S), INCLUDING THIS COVER SHEET. IF
YOU DO NOT RECEIVE ALL THE PAGES, PLEASE CAIL 703/235-2705.

Thank vou for the opportunity to soiunent on the above-refercnced proposcd sxecutive order. We
support the gencral thrust of "Civil Justice Reforrn,” as sot forth in the proposed order. The portiuns
directed toward oourt litigation are well-conceived and helpful, particularly with respect to their
emphasis on ADR. In this regard, our Board has actively promaoted ADR in Board litigation for
nearly a deoade. However, Section 4 of the proposed order, regarding administrative litigation, raiscs
serious questions of intent and svope and should be revised.

As you know, the Energy Board of Contract Appeals opcrates pursuant to the statutory authority of -
the Contract Disputes Act of 1978 (CDA). The CDA recognizes the unusual nature of disputces
litigated before the Boards and does not follow the Administrative Procedure Act (APA) model. SEN,
REP. NO. 95-118, 95tk Cong,, 2d Sess. (1978), p. 15. Because agencies were to be parties before
their Boards, independence was a majo: Congressional concem and special arrangements were enacied
to assure this independence. The CDA was to "set new standards for sclection, tenure and
compensation of board meusbers which will increase the independence of the boards ... [which] will
function with the independence of trial courts." H.R. REP. No. 95-1556, 95th Cong., 2d Sess.
(1978). Additivnally, the CDA contains unusual provisions typical of true courts that make board
decisions binding on all parties and subject only to review by the Court of Appeals for the Federal
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Circuit upon appeal bja the Appellant or the Department.

The CDA statutory scheme has stood the test of more than 15 years and, under it, the Boards have
been effcctive fora, hearing most oontract dispute litigation. "The Boards have operated independently,
without interference froiu ugencies and departments, as intended by Congress. See e.g., GAO Rep.
85-102, THE ARMED SEKVICE BOARD HAS OPERATED INDEPENDENTLY, Septernber 23, 1985,
Despite Board suvccss, the statutory arrangement is a fragilc one and continucd independence is
balanced precariously upon continued Exccutive Branch disorcticn and restraint. Almost any

it usion by an agenoy upon the operations of its Boa.rd no matter how well intentioned, can upsct
this balance.

Scveral provisions of Section 4 of this proposcd vrder could tip the scales and impair esscnual
_ decisional independence:

°\
(2) The Recommendations of the Administrative Conference of Ulnited States (ACUS), -‘\.\P» {)’)h KL
referenced in paragruph (a), contain many worthy recornmendations which this Board and
other Boards of Contract Appeals pioneered long before the ACUS reconuuendation were
devcloped. However, the recommecndations also contain several provisions which could have
unintended consequences if applied to the Boards. For one, the Owler could be read in
vunjunction with the referénced recommendation to require agencies to direct changes to
Board procedurcs and to establish time standards for dispositions. By practice supported by
law, these subjects have been the exclusive province of the individual Boards with guidance
from the Office of Federal Procurement I'olivy. 41 U.S.C. § 607¢h). Agencies have been free
to publicly criticize their Boards, which is proper. However, agency cstablishment of
procedurcs and standards can lead Lo attempls to enforce compliance and involvement of
agencics in the daily operations of their Boards it ways that could impair indspendence w
undermine public aonnﬁdme in their independence.

(b) Likcwisc, paragraph (¢) dirccts Fedcral agenoies to "review their administrative
adjudicatery proccss ... to identify any fype of bias that hinders full uvsess to justice” and to
"establish appropriate mechanisrms to receive and resolve bias complaints from persons who
appear before admunistrative adjudicatory tribunals.” It is unclear whether Boards of Contract -
Appeals are intended to be covered by this order, and if so, what precisely is contemplated by
this scotion. How 1s "hias" defined? Deoes it vomemplate something beyond impermissible
discrimination bascd upon race, gender, etc.? 1Is it intended that allegations of "hias,” however ojf’
defined, wonld allow agency offiuials 1o affect or alter any adjudlcauon by the Board? And \s
how would the Board processes be improved by such a provision, which could earry with it \;.q
high riske for impainuent of Board mdepcndcncc - especially, when the Courts have made it 0
clear that bias or the appearance of bias in Board proceedings will not be tolerated. See e.g.,
Beltimo: ¢ Congractors, Ing. v. United States, 643 F2d 729, 733-34 (Ct.CL 1981 Xsetting aside
a Board decision for appcarance of bias in favor of the Governmeut), Guif & Western

Industyies, Inc_v. United $tateg, 671 F.2d 1322 (Ct.CL. 1982). (applymgthe Canons of

- Judicial Ethics to Board of Contract Appeals mcmbe:s).

As judicial officcrs, we are ohligated and committed to rendering objective fair decisions in disputes
* brought before our Board. The Court of Appcals has full jurisdiction to set aside any decision by the
Board which is "fraudilent, or arbitrary, 1 capricious, or so grossly erroneous as to necessanrily imply
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bad faith, or if such decisinn is not rupportcd Ly substantial evidence." 41 U.S.C. §609 (b).

In light of the foregoing, we belicve Section should be revised to expressly exclude litigation under the
Contract Disputes Act. If' considored necessary, the Office of Federal Procurement Policy could be
directed to review the approprialcness ol applying the provisions of this section to such litigation. The
Office of Federal Procurement Policy could be further directed to develop any nuocasary
implcmentation which would maintain the confidence of the both the public and the agencies in Board
independence and impartiality, as alreadv mandated by the CDA.

If you have aﬁy questions regerding these commenta, plcase du not hesitate to contact me at 702/235-
2500. If it would help, I will send you the text by Email so that you can copy it to your word
Processor. : _

c¢ (byv fax):
Agnes Dover, GC-60)
Marry Egger, GC- Gl
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. EXECUTIVE ORDER-
CIVIL JUSTICE REFORM

By the authority vested in me as President by the
Constitution and the laws of the United States of america.
‘including section 301 of title 3, United States Code, and in
order to improve access to juBCice for all pexsons who wish to
avail themselves of c¢ourt and administrative adjudicatory
tribunals to resolve disputes, to facilitate the just and
efficient regoluticn of civil claims inveolving the United States
Government, to encourage the f£iling of only meritaricus eivil .
claims, to improve legislative and regulatory drafting to reduce
needless litigation, te promote fair and prompt adjudication
before administrative tribunals, and to provide a model for

eimzlar reforms of 11tigat10n practices in the private sector and
in various states, it is hereby ordered as followe:

Section 1. ideli to ] ' t
- SRR ATY ¢

To promote the juat and efficient .
resolution of civil claims, those Pederal agencies and litigaction

counsel that conduct or otherwise participate in civil litigation
on behalf of the United States Gevernment in’ Fedexal court shall

respect and adhere to the following gu;delxnee during the congduct
of such 1itlgatzon- :

(a) w;nzmﬂmim.. No litigation

coungel shall £ile a complaint initiating civil litigation
without f£irst making a reasonable effort to notify all disputants
about the nature of the dispute and to attempt to achieve a
settlement, or confirming that the referring agency that

p:ev;oualy handled the dispute haes made a reasonable efforxt to
“notify the dieputants and t

achleve a settlement or ‘has used its
ccncil;at;on proceeseq)xa~ edacacttiv,

b 4
' .

(b) Settlement Conferenceg. As scon as practicable after
ascertaxning the nature of a digpute. in 1litigation, .and

throughout the litigation, litigation éounsel shall evaluate

settlement possibilities and make reascnable efforts to sectle
the litigatzon. sSuch efforts’ shall include offe:;ng to
participate in a gettlement conference oxr moving the court for a
conference pursuant to. Rule 16 of the Federal Rules of Civil

Procedure in an attempt to resolve the diapute w;thout addltlanal
civil: l;txgatien.

(c) ernative Me esolving the D; in
Litigation, Litigation ‘counsel shall make reasonahle attempts to

resclve a d;spu:e expeditluualy and properly befare proceeding to
‘erial. - : :

(1) Wheneve.r feasihle, claime should be reuolv'ed
through informal discussions, negotiations, and settlements
rather than through utilization of any formal court
proceeding. Where the ‘benefits of Alternative Dispute

»
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(cn counsal
shall make every reasonable effort to streamline and expedite ‘

HEWw av.éa 8o

émuy be derived, and atter consultation
eferring the matter, litigation counsel
should suggest the use of an apprcprzate ADR technlque to
the partlea._

Rescluticn (“ADR")
with the agency r

(2) It is approprxate to use ADR technxques or '
prucesses to resolve claims of or against the United States
or its agencies, after litigation counsel determines that
the use of a particular technigue is warranted in the
context ©f a particular claim or claims, and that such use-
will materially c¢ontribute to the prompt, fair, and
efficient resolution of the claims. o

(3) To facilitate broader and effective use of
informal and formal alternative dispute resolution mathods,
all litigation counselshould be trained in ADR technigues

AL u-eLl Ay Cow.rsel.
(d) Discoverv. To the extent practical, lirigat

‘discovery in cases under counsel's supervision and ccntrol

(1) view

3g_Ls__9i_2;Qn_ssd_nnsnmab:.nsnuszsni Each agency
- within the executive branch shall establish a coordinated

precedure for the conduct and review of documant discovery
underxtaken in litigation directly by that agency when that
aqency is 11t1gatlon counsal. The procedura shall include,
but is not neceaaaxxly limited to, review by a aenior lawyer
prior to service or filing of the requaest im litigatiom to
determine that the request is not cumulative or duplicative,
unreasonable, oppresssive, undily burdensome or expensive,
taking inteo account the requirements of the litigation, the
amount in controversy, the importance of the issues at stake

in the litigation, and whether tha documents can be obtained
from soeme other acurcc that is more convenient, less
burdensome, or less expensive. : '

(2) 2;3;93g:x;ﬂ9;1gnﬂ‘ Befcre pe:i:xonxng a court to

resolve a discovery motion wr petitioning a court teo impose

sanctions for discovery abuses, litigation counsel shall
acttempt to resclve the dispute with opposing counsel.

1€
‘litigation counsel makes a diacovery motion cencerning the
dispute, he or she shall represent in that tmotiocn that any

attempt at resclutiocn was unsuccessful or 1mpract1cable

. under- the c;tcumatancea.

(@) Sanetions. Litzgat;on counsel shall rake steps to eeek

approprlate

sanctions against opposlng counsel and oppoa;ng parties where

v’
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(1) Litigation cocunsel shall evaluate £lengs made by
opposing parties and, where appropriate, shall petition the

court to impospe sanctions againgt those responalble for
abuaive practices.

(2) ‘Priexr to fillng a motion for sanct;cna. litigation
counsel shall submit the motion for review to the sanctions

officez. or hia or her designee, within the litigation
coungel’s agency. ‘Buch officer or designee shall be a
seniorxr aupervieing attorney within the agency, and shall be
licensed to practice law before a State court, courts of the
District of Columbia, or courts of any'terri:ory or
Commonwaalth of the United States. The sanctions cfficer orxr
designee shall alsc review motions for sanctions that are

filed againat litigation ecounsel, the United States, its
agencies, or its officers.

(E) ‘ i

Improved Use of Litiation Respurdes  ~ Litigation
counsel shall employ efficient case management techniques and
shall make reascnable efforcs to expedite’ civil litigation in

cases under that coaunsel’s supervision and control. Thzs 1n=1udes
but is nct lxmitad to:

‘ (1) making reasonable eﬁfo:ta to negotiate w;th othar

parties about, and stipulate to, facts that are not in
disputa;

(2) revieWxng ana revising plead;nga and wther: filings
to ensure that they are accurate and that they reflect a

narrowing of isgues, if any, that has reeulned £rom
discovery;

(3) requesting early trial dates where practicable;

(4)  wmoving for aummary judgment in every case where
the movant would be likely to prevail, or where the mct;on
is l;kely to narrow the issues to be tried; and

(5) reviawing and- revzaing pleadanga and other £ilings
to ensure that unmeritorious threshold defenses and

jurigdictional argumen:a, zesult;ng in unneceasary delay.
are ‘not raiaed.

o ) . : ‘. .
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federal agencies should develop appropriate programs to encourage W

and facilitate pro honi legal and othex valunteer aerv1c9 by Rl
rn t em neludin trorneys. - . e

gove ment e pleyees, ‘ g attorney R ﬂg:g;éb

_ Sgg. ‘3, E;; neci O i i and P laate :

Reqy ! whi e Co etewm.
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DR AFT EROPOSED_E.0, ON CIVIL JUSUICE REFORY Qp

E*ZH_HQIED GES_FROM E, :
EREAMBLE 9,(\
o Proposced E.0. shorter, more succinct, different tone. "k

Anong other things, the exlstlng E.O. emphaszzes the harmful
conseyuences becauce of the qrowth of civil litigation.

Seggiog 1. Guidelines to Promote Just and Efficient Government
Civil pitigation. Federal attorneys to adhere to the following

litigation guidelines.

(a) Pre-filing Noutice of Complaipt. Try to resolve disputes
prior to filing a complaint.

emept Conferences. Use reaconablae efforts and
tools to try to settle the case throughout litigation.

) ernativ odg _of Reso
t an Make reasonabile attempts to resolve dispute before.
proceeding to trial.

(1) Preference expressed £or claims being resolved by
means othar than resorting to formal trial proceedings.
Racommended use of Alternative Dispute Resolution ("ADR) when
benaficial after consulting with referring agency.

(2) When appropriate to use ADR techniques.

(3) All litigation counsel to be trained in ADR
techniquece.

~ CHANGE: Existing E.O.(c)(3) has a prohibition against the use of

kinding arbitration or any other equivalent ADR technigque.
Proposed E.O.(c) (3) drops prohibition against use of binding
arbitration.

COMMENTS: FLS C1V. DISACREES WITH REMOVING PROHIBITION ON THE USE
OF BINDING ARBITRATION, ASDP AGREES WITH RFMOVAL.

OTHER: who's goiny to pay for training?

(d) Disgovery. Make reasonable efforts to streamline and
expedite discovery.
(1) _Review of Prupused Document Requests. Requires

agencies to establish a review procedure for the conduct of
document discovery to insure among it is not overly burdensonme.
(6ame as (d) (2) of existing E.0.) '

CHANGE: Proposed E.O. gg;gggg existing (4) (1), “Disclosure of
Core Information,” which instructs litigation counsel to mutually
exchange core information relevant to dispute and to stlpulate to
an order memorializing exchanged information. (It should ®c noted
that since the execution of the existing E.0. a similar
*equlroment was incorporated in FRCP 26 by 1993 Amendments.)

(2) Discovery Motions. Before petitioning court to
resolve dircovery motion or impose sanctions, counsel to attempt
to resolve dispute with opposing counsel. (Same as (d)(3) in
existing E.O.)

CHANCE: DELETES PRFRVIOUS E.O. SUBSECTIONS (e){1)-(4), requlnng
the prcsentation of only reliable, recognized expert witnesses.

i
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parties where appropriate.

(1)} BEvaluate filings for possible court san
abusive practice. #’

{2) A senior RuperVLSIng attorney shculd review
motions for sanctions prior to filing.
(£) Improveod Uga of Litigation Resources. Case managenent

technigques and other efforts to axpedite civil litigation to pe
used, including:

(1) stxpulat;ng to facts;

(2} revise pleadings for accuracy and narrowing of

issues as discovery prograsses;

(3) reguest early trial dates;

{(4) move for summary 3Jjudgment;

(5) CHANGE: do nout raise unmeritorious thresheold
defenses and jurisdictional aryguments.
CHANGE: DELETES PREVIOUS E.0, SUBSECTION (h), Fees and Expenses,

requiring counsel to otter tc enter into two-way fee shifting
agreement.

(e) Sanctiong. Seek sanctions against opposing ¢ zcssel and
ct

CHANGE: NEW SECTION 2, Governm ro Bono and Volunt

Encourages agencies to develop pro bono and other volunteer
sexrvice by govermment employees.

Section 3. Principles to Enact Legislation and promulgate
Reoulationg Which Do Not Unduly Burden the Federal Court System
(a) General Duty to Review Legiglation and ulagions.

The following requiremants must be adhered to when develcping
regulations or lagislation:

(1) reviawed to eliminate errors and ambigquities;

(2) written to minimize litigation;

(3) contain clear and certain legal standards for

affected conduoct, not a general standard.
COMMENT AND ISSUE RAISED RE (3): FLS DIV. NOTES THAT ITS DRAFT
CHILD LABOR REGS ARE GENERAIL BSTANDARDS.

(b) Speeific Issues for Review, In meetan The requirements

of subsection (a), effort is to be made to ensure:

{1) that the lzg.islation -~

supsections (A) Lhrough (Q) then set forth
general drafting principles, requirements for clarity in
specifying parties rights, jurisdictional requirements, statutory
terms, etc.
"~ (2) that the regulation --
subsections (A) through (G) also sets forth
general drafting princ1ples for clarity of language and rlghta
(c) Certificati of Compliance for A ati

Requlations. Requires agencies to certity tnat tney adhered to

the requirements in subsections (a) & (b) berore submitting regs
or lagislation to OMB.
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Adrinistrative Adjudications.

(a) Implementation of Administrative Conterence
Recommendations Recommends that the recommendations of the
Aduinistrative Conference of the U.S, be adopted and implemented
in adjudicating administrative claims.

(b) CHANGE NEW: Improvements in Administrative Adjudication
Reduce delay in decisxcn-m&klng, promote self-representation and
non-lawyer counseling, encourage early settlements.

(c) CHANGE NFW: Bias. Identify bias that hinders justice,
eliminate bias, set up mechanism to receive and resolve bias

'3 %
WL—M———J—L&—W mote Just and It A€ 4 :

complaints.
(d) CHANGE NEW: Publice Education, Public to be educated
about agencies claims/benefits policies and procedures.
Secti 5, Coordinatjion e ar £t o ae
(a) AG to coordinate implementation of sactions
1'2 &4.
(b) 2G tc issue guidelines to merve as model for agency
implementation. :
Section 6, Definitions.
(a) agency & (b) litigation counsel.
ot 7. No Pri Rightsg Created.
io

(a) _Lwlmwl;lw&m
Forei

(b) gpllggtxgn of Notice Provision. Spells out vwhen the
notice provisions section 1(a) are not required.

(c) Application of ADR. When section 1(c) ADR requirements
shall not apply.

(d) Addiljonal Guidance ag to Scone. A.G. to issue further
guidance as to scoupe of E.O.

ectio onflicts with Othex Rulez. This F.0. not to
conflict with or supsesresede any other cxisting rules of law.

Section 10. Privileged lnformat en. No privileged information to
be disclosed.

Sention 11, Effective Rate.
Section 12, Revocation.
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DEPARTMENT OF THW TREASURY

COMMENTS ON DRAFT EXECUTIVE-ORDER ON
CIVIL JUSTICE REFORM

Sections 1{a) and (b). We believe these should be clarified so
that they do not require a formal settlement conference in avery
case. In addition, these provisions appear to apply only to
litigation in Federal court, not administrative "litigation."
This distinetion should be strengthened

Section 1(c). ADR in some administrative enforcement actions may
not be appropriate. Some cases -~ such az thosze in the Office of

the Comptroller of the Currency =-- are particularly complex.
Aleo, thie scotion may conflict with section 309 of PL 103-325.

We arc concerncd that resources may not be sufficient to satisfy
the requirement that all litigation counsel be trained in ADR.

Section 1(d)(1). Review by a "senior lawyer" of all requests is
likely to be time consuming and unnecessary. Perhaps this should

be limited to significant/substantial requests. Alse, it is not
clear who is a "senior lawyer".

section 1(e)(2). The requirement that each agency designate a
single "sanctions officer" is inefficient in agencies with large
field structures. Moreover, is this unnecessary micreo-
management? Also, it is not clear who is a "senior supervising
attorney".

section 2. As a general matter, this section could weaken the
Government's traditional position that, basesd on federalism
concerns, States should not be allowed to require Government
attorneys to do pro bono work. TImplementation of this section
potentially could result in States dictating how Federal
attorneys must spend part of their official time. If Government
attorneys are required to adhere to State pro bono requirements,
the result may be that many attorneys (particularly those in
Washington DC who are members of State bars) may be forced to
travel significant distances and spend substantial amounts of

. money if the pro bono work must be performed within the State of
admission.

It is questionable whether administrative leave may be granted to
attorneys doing pro bono legal work, unless the time spent on
such acgiyities is brief and pre~determined. See 61 Comp. Gen.
652 (1982).

Also, we note that attorneys may not provide legal assistance to
third parties regarding claims against the Government or
represent anyone before the Government in connection with any
matter in which tha Government is a party or has a direct and '
substantial interest. See 18 USC 208,

£00/2003 39 D088V ASHL 3811 229 20¢& 01:2T 6:13/11



2

Eection 3(b)(1)(D). 6&ince the EO concerns giyil justice reform
(and is "not intended to affect criminal matters"), this
provision appears inappropriate. Moreover, there are aome %
criminal violations for which "scienter" is not required. /f&
Scc US v. Frced (401 Us 601, 607 (1971)) and Staplesz v. US

(114 S. Ct, 1793 (19%94)).

Section 3(b) (1) (L). We gquestion whether this is necessary. '
Rules of personal jurisdiction do not change depending on the SO
statute at issue.

Sections 3(b) (1) (P) and (R). These seem to overlap and instead A O
should be combined into a single provision. : M
Sevtlon 3(g). The required certificatlon ls unnecessarily
bureaucratic and demeaning; compliance should be assumed. /-
Alternatively -- and only if it is deemed necessary -- it woula O

ke better tc direct agencies to establish procedures to ensure c¢w~7ﬁ)
that regulations and legislation are reviewed for consistency
with this and other applicable EOs.

Sectio b . This will be extremely burdensome and not
likely helpful in many cases -- particularly when entire O.
regulations are being reinvented. Perhaps it would be better to tlz

require such information when appropriate to assist in
understanding the scope of a regulation. We also question
whether this is the appropriate EQO for such a provision.

Section 10. We believe this provision was included in

EO 12778 bacause of the provisions in EO 12778 concerning the ﬁ)O
disclosure of core information to litigation parties. The

disclosure provisions are not retained in the instant draft EO;

iz there a continued need for section 10?

£00:¢00P ' 29 ONSSV ASﬂ 88T 229 202&> I1:21 8/ ¥2/TT
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503 4;

October 30, 1995

MEMORANDUM FOR DESIGNATED AGENCY HEADS
(SEE ATTACHED DISTRIBUTION LIST)

FROM: - Robert G. Damus623§;>
General Counsel f;zzzwxo, urc\ALQ4{
o

SUBJECT: Proposed Executive Order Entitled "Civil Justi
' Reform"

Attached is a proposed Executive order entitled "Civil
Justice Reform."

It was prepared by the White House Counsel’s Office, in
accordance with the provisions of Executive Order No. 11030, ””

amended.

Budget, I would appreciate receiving any comments you may have

On behalf of the Director of the Office of Management and ‘:;1
concerning this proposal. If you have any comments or
objections, they should be received no later than close of /{ <

business Wednesday, November 8, 1995. Please be advised that
agencies that do not respond by the November 8, 1995 deadline
will be recorded as not objecting to the proposal.

Comments or inquiries may be submitted by telephone Mr.
Mac Reed of this office (Phone: 395-3563; Fax: 395-7294).
Thank you. % ? %
]

K«\

’
Attachments - Distribution List
Proposed Executive Orderx

<
cc: Jack Lew A
John Koskinen 7

Gordon Adams
T.J. Glauthier ’2‘
Bob Litan . A ?

Joe Minarik /

Ken Apfel

Nancy-Ann Min

Sally Katzen

Steve Kelman :
Chantale Wong
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Secretary
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Secretary
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Secretary
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Secretary
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Honorable Robert Reich
Secretary
Department of Labor

Honorable Richard W. Riley
Secretary
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Secretary
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EXECUTIVE ORDER
CIVIL JUSTICE REFORM

By the authority vested in me as President by the
Constitution and the laws of the United States of America,
including section 301 of title 3, United States Code, and in
order to improve access to justice for all persons who wish to
avail themselves of court and administrative adjudicatory
tribunals to resolve disputes, to facilitate the just and
efficient resolution of civil claims involving the United States
Government, to encourage the filing of only meritorious civil
claims, to improve legislative and regulatory drafting to reduce
needless litigation, to promote fair and prompt adjudication
before administrative tribunals, and to provide a model for 4
similar reforms of litigation practices in the private sector and
in various states, it is hereby ordered as follows:

Section 1. Guidelines to Promote Just and Efficient
Government Civil Litigation. To promote the just and efficient
resolution of civil claims, those Federal agencies and litigation -
counsel that conduct or otherwise participate in civil litigation
on behalf of the United States Government in Federal court shall

respect and adhere to the following guidelines during the conduct
of such litigation:

(a) Pre-filing Notice of a Complaint. No litigation
counsel shall file a complaint initiating civil litigation
without first making a reasonable effort to notify all disputants
about the nature of the dispute and to attempt to achieve a
settlement, or confirming that the referring agency that
previously handled the dispute has made a reasonable effort to

notify the disputants and to achieve a settlement or has used its
conciliation processes.

(b) Settlement Conferences. As soon as practicable after
ascertaining the nature of a dispute in litigation, and
throughout the litigation, litigation counsel shall evaluate
settlement possibilities and make reasonable efforts to settle
the litigation. Such efforts shall include offering to
participate in a settlement conference or moving the court for a
conference pursuant to Rule 16 of the Federal Rules of Civil

Procedure in an attempt to resolve the dispute without additional
civil litigation.

(c) Alternative Methods of Resolving the Dispute in
Litigation. Litigation counsel shall make reasonable attempts to

resolve a dispute expeditiously and properly before proceeding to
trial.

(1) Whenever feasible, claims should be resolved
through informal discussions, negotiations, and settlements
rather than through utilization of any formal court
proceeding. Where the benefits of Alternative Dispute



Resolution ("ADR") may be derived, and after consultation
with the agency referring the matter, litigation counsel

should suggest the use of an appropriate ADR technigque to
the parties.

(2) It is appropriate to use ADR techniques or
processes to resolve claims of or against the United States
or its agencies, after litigation counsel determines that
the use of a particular technique is warranted in the
context of a particular claim or claims, and that such use
will materially contribute to the prompt, fair, and
efficient resolution of the claims.

(3) To facilitate broader and effective use of
informal and formal alternative dispute resolution methods,
all litigation counsel should be trained in ADR techniques.

(d) Discovery. To the extent practical, litigation counsel
shall make every reasonable effort to streamline and expedite
discovery in cases under counsel’s supervision and control.

(1) Review of Proposed Document Requests. Each agency
within the executive branch shall establish a coordinated
procedure for the conduct and review of document discovery
undertaken in litigation directly by that agency when that
agency is litigation counsel. The procedure shall include,
but is not necessarily limited to, review by a senior lawyer
prior to service or filing of the request in litigation to
determine that the request is not cumulative or duplicative,
unreasonable, oppressive, unduly burdensome or expensive,
taking into account the requirements of the litigation, the
amount in controversy, the importance of the issues at stake
in the litigation, and whether the documents can be obtained

from some other source that is more convenient, 1less
burdensome, or less expensive.

(2) Discovery Motions. Before petitioning a court to
resolve a discovery motion or petitioning a court to impose
sanctions for discovery abuses, litigation counsel shall
attempt to resolve the dispute with opposing counsel. 1If
litigation counsel makes a discovery motion concerning the
dispute, he or she shall represent in that motion that any

attempt at resolution was unsuccessful or impracticable
under the circumstances.

(e) Sanctions. Litigation counsel shall take steps to seek

sanctions against opposing counsel and opposing parties where
appropriate.



(1) Litigation counsel shall evaluate filings made by
opposing parties and, where appropriate, shall petition the

court to impose sanctions against those responsible for
abusive practices. '

(2) Prior to filing a motion for sanctions, litigation
counsel shall submit the motion for review to the sanctions
officer, or his or her designee, within the litigation
counsel 's agency. Such officer or designee shall be a
senior supervising attorney within the agency, and shall be
licensed to practice law before a State court, courts of the
District of Columbia, or courts of any territory or
Commonwealth of the United States. The sanctions officer or
designee shall also review motions for sanctions that are
filed against litigation counsel, the United States,
agencies, or its officers.

(f) Improved Use of Litigation Resources. Litigation
counsel shall employ efficient case management techniques and
shall make reasonable efforts to expedite civil litigation in

cases under that counsel’s supervision and control. This includes
but is not limited to:

its

(1) making reasonable efforts to negotiate with other

parties about, and stipulate to, facts that are not in
dispute;

(2) reviewing and revising pleadings and other filings
to ensure that they are accurate and that they reflect a

narrowing of issues, if any, that has resulted from
discovery; -

(3) requesting early trial dates where practicable;

(4) wmoving for summary judgment in every case where
the movant would be likely to prevail, or where the motion
is likely to narrow the issues to be tried; and

(5) reviewing and revising pleadings and other £filings
to ensure that unmeritorious threshold defenses and

jurisdictional arguments, resulting in unnecessary delay,
are not raised.

Sec. 2. Government Pro Bono and Volunteer Service. All
federal agencies should develop appropriate programs to encourage

and facilitate pro bono legal and other volunteer service by
government employees, including attorneys.

Sec. 3. Principles to Enact Legislation and Promulgate
Regulations Which Do Not Unduly Burden the Federal Court System.



(a) General Duty to Review lLegislation and Regqulations.
Within current budgetary constraints and existing executive
branch coordination mechanisms and procedures established in OMB
Circular A-19 and Executive Order No. 12866, each agency
promulgating new regulations, reviewing existing regulatiomns,
developing legislative proposals concerning regulations, and

developing new legislation shall adhere to the following
requirements:

(1) The agency’'s proposed legislation and regulations

shall be reviewed by the agency to eliminate drafting errors
and needless ambiguity;

(2) The agency’'s proposed legislation and regulations
shall be written to minimize needless litigation; and

(3) The agency’'s proposed legislation and regulations
shall provide a clear and certain legal standard for
affected conduct rather than a general standard,

and shall
promote simplification and burden reduction.
(b) Specific Issues for Review. In conducting the reviews

required by subsection (a), each agency formulating proposed

legislation and regulations shall make every reasonable effort to
ensure:

(1) that the legislation--

(A) specifies whether all causes of action

arising under the law are subject to statutes of
limitations;

(B) specifies in clear language the preemptive
effect, if any, to be given to the law;

(C) specifies in clear language the effect on
existing Federal law, if any, including all provisions

repealed, circumscribed, displaced, impaired, or
modified;

(D) provides a clear and certain legal standard
for affected conduct rather than a general standard,
and a mens rea requirement if it is a criminal_statute;

(E) specifies whether private arbitration and
other forms of private dispute resolution are
appropriate under enforcement and relief provisions;.
subject to constitutional requirements;

(F) specifies whether the provisions of the law

are severable if one or more of them is found to be
unconstitutional;



(G) specifies in clear language the retroactive
effect, if any, to be given to the law;

(H) specifies in clear language the applicable
burdens of proof;

(I) specifies in clear language whether it grants
private parties a right to sue and, if so, the relief
available and the conditions and terms for authorized
awards of attorney’'s fees, if any;

(J) specifies whether State courts have
jurisdiction under the law and, if so, whether and

under what conditions an action would be removable to
Federal court;

(K) specifies whether administrative proceedings
are to be required before parties may file suit in
court and, if so, describes those proceedings and
requires the exhaustion of administrative remedies;

(L) sets forth the standards governing the
assertion of personal jurisdiction, if any;

(M) defines key statutory terms, either
explicitly or by reference to other statutes that
explicitly define those terms;

(N) specifies whether the legislation applies to
the Federal Government or its agencies;

(O) specifies whether the legislation applies to
States, territories, the District of Columbia, and the

Commonwealths of Puerto Rico and of the Northern
Mariana Islands;

(P) specifies what remedies are available such as
money damages, civil penalties, injunctive relief, and
attorney’'s fees; and

(Q) addresses other important issues affecting
clarity and general draftsmanship of legislation set
forth by the Attorney General, with the concurrence of
_the Director of the Office of Management and Budget

("OMB") and after consultation with affected agencies,
that are determined to be in accordance with the
purposes of this order.

(2) that the regulation--

(A) specifies in clear language the preemptive
effect, if any, to be given to the regulation;
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_ (B) specifies in clear language the effect on
existing Federal law or regulation, if any, including

all provisions repealed, circumscribed, displaced,
impaired, or modified;

(C) provides a clear and certain legal standard
for affected conduct rather than a general standard,

while promoting simplification and burden reduction;

(D) specifies in clear language the retroactive
effect, if any, to be given to the regulation;

(E) specifies whether administrative proceedings
are to be required before parties may file suit in
court and, if so, describes those proceedings and
requires the exhaustion of administrative remedies;

(F) defines key terms, either explicitly or by
reference to other regulations or statutes that
explicitly define those items; and

(G) addresses other important issues affecting
clarity and general draftsmanship of regulations set
forth by the Attorney General, with the concurrence of
the Director of the Office of Management and Budget and
after consultation with affected agencies, that are

determined to be in accordance with the purposes of
this order.

(c) Certification of Compliance for Agency legislation or
Regulations. When transmitting such draft legislation or
regulation to "OMB", the agency must certify that (1) it has
reviewed such draft legislation or regulation in light of this
section, and that (2) either the draft legislation or regulation
meets the applicable standards provided in subsections (a) and
(b) of this section, or it is unreasonable to require the
particular piece of draft legislation or regulation to meet one
or more of those standards. Where the standards are not met, the
agency certification must include an explanation of the reasons
for the departure from the standards.

Sec. 4. Principles to Promote Just and Efficient
Administrative Adjudications.

(a) Implementation of Administrative Conference
Recommendations. In order to promote just and efficient
resolution of disputes, an agency that adjudicates administrative
claims shall, to the extent reasonable and practicable, and when-
not in conflict with other sections of this order, implement the
recommendations of the Administrative Conference of the United

States, entitled "Case Management as a Tool for Improving Agency
Adjudication," as contained in 1 C.F.R. 305.86-7 (1991).

& -



(b) Improvements in Administrative Adjudication. All
federal agencies should review their administrative adjudicatory
processes and develop specific procedures to reduce delay in
decision-making, to facilitate self-representation, to expand
non-lawyer counseling and representation where appropriate, and
to invest maximum discretion in fact-finding officers to
encourage appropriate settlement of claims as early as possible.

(c) Bias. All federal agencies should review their
administrative adjudicatory processes to identify any type of
bias that hinders full access to justice for all persons;
regularly train all fact-finders, decision-makers and
administrative law judges to eliminate such bias; and establish
appropriate mechanisms to receive and resolve bias complaints

from persons who appear before administrative adjudicatory
tribunals.

(d) Public Education. All federal agencies should develop
effective and simple methods, including the use of electronic

technology, to educate the public about its claims/benefits
policies and procedures.

Sec. 5. Coordination by the Department of Justice.

(a) The Attorney General shall coordinate efforts by
Federal agencies to implement sections 1, 2 and 4 of this order.

(b) To implement the principlés and purposes announced by
this order, the Attorney General is authorized to issue

guidelines implementing sections 1 and 4 of this order for the
Department of Justice. Such guidelines shall serve as models for

internal guidelines that may be issued by other agencies pursuant
to this order.

Sec. 6. Definitions. For purposes of this order:

(a) The term "agency" shall be defined as that term is
defined in section 451 of title 28, United States Code, except
that it shall exclude all departments and establishments in the
legislative or judicial branches of the United States.

(b) The term "litigation counsel" shall be defined as the
trial counsel or the office in which such trial counsel is
employed, such as the United States Attorney’'s Office for the
district in which the litigation is pending or a litigating
division of the Department of Justice. Special Assistant United
States Attorneys are included within this definition. Those
agencies authorized by law to represent themselves in court
without assistance from the Department of Justice are also
included in this definition, as are private counsel hired by any

Federal agency to conduct litigation on behalf of the agency or
the United States.



Sec. 7. No Private Rights Created. This order is intended
only to improve the internal management of the executive branch
in resolving disputes, conducting litigation in a reasonable and
just manner, and reviewing legislation and regulations. This
order shall not be construed as creating any right or benefit,
substantive or procedural, enforceable at law or in equity by a
party against the United States, its agencies, its officers, or
any other person. This order shall not be construed to create any
right to judicial review involving the compliance or
noncompliance of the United States, its agencies, its officers,
or any other person with this order. Nothing in this order shall
be construed to obligate the United States to accept a particular
settlement or resolution of a dispute, to alter its standards for
accepting settlements, to forego seeking a consent decree or

other relief, or to alter any existing delegation of settlement
or litigating authority.

Sec. 8. Scope.

(a) No Applicability to Criminal Matters or Proceedings in
Foreign Courts. This order is applicable to civil matters only.
It is not intended to affect criminal matters, including
enforcement of criminal fines or judgments of criminal
forfeiture. This order does not apply to litigation brought by
or against the United States in foreign courts or tribunals.

(b) Notice pursuant to
subsection (a) of section 1 is not required (1) in any action to

seize or forfeit assets subject to forfeiture or in any action to
seize property; (2) in any bankruptcy, insolvency,
conservatorship, receivership, or liquidation proceeding; (3)
when the assets that are the subject of the action or that would
satisfy the judgment are subject to flight, dissipation, or
destruction; (4) when the defendant is subject to flight; (5)
when, as determined by litigation counsel, exigent circumstances
make providing such notice impracticable or such notice would
otherwise defeat the purpose of the litigation, such as in
actions seeking temporary restraining orders or preliminary
injunctive relief; or (6) in those limited classes of cases where
the Attorney General determines that providing such notice would
defeat the purpose of the litigation.

Application of Notice Provision.

(c) Application of Alternative Dispute Resolution.
Subsections (c¢) of section 1 of this order shall not apply (1) to
any action to seize or forfeit assets subject to forfeiture, or
(2) to any debt collection case (including any action for civil

penalties or taxes) involving an amount in controversy less than
$100,000.

(d) Additional Guidance as to Scope. The Attorney General
shall have the authority to issue further guidance as to the
scope of this order, except section 3, consistent with the
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purposes of this order.

Sec. 9. Conflicts with Other Rules. Nothing in this order
shall be construed to require litigation counsel or any agency to
act in a manner contrary to the Federal Rules of Civil Procedure,
Tax Court Rules of Practice and Procedure, State or Federal law,
other applicable rules of practice or procedure, or court order.

Sec. 10. Privileged Information. Nothing in this order
shall compel or authorize the disclosure of privileged
information, sensitive law enforcement information,
affecting national security,
which is prohibited by law.

information
or information the disclosure of

Sec. 11. Effective Date. This order shall become effective
90 days after the date of signature. This order shall not apply
to litigation commenced prior to the effective date.

Sec. 12. Revocation. Executive Order 12778 is hereby
revoked. .
WILLIAM J. CLINTON
THE WHITE HOUSE, _



Judge --

Attached is a memorandum from you to Alice Rivlin requesting
that OMB process an Executive Order on Civil Justice Reform.
This is the EO that came from John Schmidt's shcp, which allows
the United States to enter into binding arbitretion.

I've already given the proposed EO to OMB, and OMB has begun
to process it. But it seems that a formal reguest memo from this
office to Alice Rivlin is necessary. Accordingly, could you send
the attached memo, along with the proposed EO, to Alice? Thanks.

Elena



éﬁﬁ} ‘ U. S. Department of Justice
%

vt !
i Office of Legal Counsel
Office of the Washington, D.C. 20530

Assistant Attorney General

September 7, 1995

MEMORANDUM FOR JOHN SCHMIDT,
ASSOCIATE ATTORNEY GENERAL

From: Walter Dellixiger uib_

Assistant Attorney General

Re:  Constitutional Limitations on Federal Government Participation in Binding Arbitration

You have asked for our opinion as to whether the Constitution in any way limits the
authority of the federal government to submit to binding arbitration.! Specifically, you have
asked us to explain and expand on advice we issued on September 19, 1994, in which we
confirmed our earlier oral advice that "the Office of Legal Counsel no longer takes the view that
the Appointments Clause, U.S. Const. art. II, § 2, cl. 2, bars the United States from entering
into binding arbitration.” Memorandum from Dawn Johnsen, Deputy Assistant Attorney
General, to David Cohen, Director, Commercial Litigation Branch, Civil Division, re: Binding
Arbitration (Sept. 19, 1994). Below, we reiterate this conclusion and, pursuant to your

! Several components of the Department of Justice have submitted comments on the subject of binding
arbitration. See Memorandum from Carol DiBattiste, Director, Executive Office for United States Attormeys. to
Walter Dellinger, Assistant Attomey General, Office of Legal Counsel, re: Binding Arbitration Involving the
Federal Government as a Party (Mar. [, 1995) ("EQUSA memorandum"); Memorandum from Frank W. Hunger.
Assistant Attorney General, Civil Division, to Walter Dellinger, Assistant Attorney Geaeral, Office of Legal

Counsel, re: Coastitutionality of Binding Arbitration Involving the Federal Government as a Party (Feb. 28, 1995) _
("Civil Division memorandum®); Memorandum from Lois J. Schiffer, Assistant Attorney General, Environmcnt;_— o
and Natural Resources Division, to Walter Dellinger, Assistant Attorney General, Office of Legal Counsel, re: )

Binding Arbitration Involving the Federal Governmeat as a Party (Feb. 24, 1995) ("ENRD memorandum®).

> The Office of Legal Counsel has never issued an opinion on the matter. Then-Assistant Attormey General
for the Office of Legal Counsel William Barr, however, testified that the Appointmeats Clause would prohibit the
government from entering into binding arbitration unless arbitrators were appointed by one of the methods described
in that Clause, which they typically are not. See Hearing before the Subcommittee on Oversight of Government
Management of the Senate Committee on Governmeatal Affairs Regarding the Use of Alternative Dispute Resolution
by Federal Agencies (Sept. 19, 1989) (statemeat of William P. Barr); Hearing before the Subcommittee on
Administrative Law and Government Relations of the House Committee on’ the Judiciary Regarding the Use of
Alternative Dispute Resolution by Federal Agencies (Jan. 31, 1990) (statement of William P. Barr). In addition.
the Civil Division has issued a manual eatitled "Guidance on the Use of Alternative Dispute Resolution for Litigation
in the Federal Courts™ (Aug. 1992). That manual asserted that "[t]he Government cannot enter into agreements to



[. Background

Neither term in the phrase "binding arbitration" bears a settled meaning. First,
“arbitration” may be a very different exercise in different contexts and cases. because there are
no universally applicable rules of practice, procedure, or evidence governing the conducting of
arbitration. In addition, there is no standard as to whether arbitration is to be conducted by a
single arbitrator or by a panel of arbitrators or as to the method for selecting the individuals who
serve in that capacity. Moreover, arbitration may be voluntary -- in that both parties have
agreed to resolve their dispute by this method -- or compulsory -- in that some other requirement
such as a statute compels the parties to resolve their dispute by this method. Second, it is not
at all clear what exactly is meant by referring to an arbitration as "binding." We take this to
mean that judicial review of the arbitral decision is narrowly limited, as opposed to non-binding
arbitration in which each party remains free to disregard any arbitral ruling. The limitation on
judicial review could take numerous forms. It may mean that there is to be no review of an
arbitral decision. Altematively, it may mean that an arbitral decision is reviewable only under
a very limited standard, such as fraud by the arbitrator(s) or arbitrary and capricious decision
making. Because of this indeterminacy, it is not possible to draw many specific conclusions.
We are able, however, to offer generalizations and guidance pertaining to participation by the
federal government in the various forms that binding arbitration may take.

IO. The Appointments Clause
A. Whether Arbitrators Are Officers of the United States

‘To understand why the assertion that the Appointments Clause prohibits the government
from entering into binding arbitration is not well-founded, it is necessary first to examine the
requirements of the Appointments Clause itself. The Appointments Clause provides that

[the President,] shall nominate, and by and with the Advice and Consent of the
Senate, shall appoint Ambassadors, other public Ministers and Consuls, Judges
of the supreme Court, and all other Officers of the United States, whose
Appointments are not herein otherwise provided for, and which shall be
established by Law: but the Congress may by Law vest the Appointment of such
inferior Officers, as they think proper, in the President alone, in the Courts of
Law, or in the Heads of Departments.
U.S. Const. art. II, § 2, cl. 2. The Appointments Clause sets forth the exclusive mechanisms
by which an officer of the United States may be appointed. See Buckley v. Valeo, 424 U.S. 1,
124-37 (1976) (per curiam). The first issue to be resolved is, who is an “officer" within the
meaning of the Constitution and therefore must be appointed by one of the methods set out in

* Typically, arbitrators are either professional arbitrators or possess some expertise in the subject matter of the
specific arbitration wherein they act. Throughout this memorandum, we assume that they are selected to arbitrate
particular disputes on a case-by-case basis in the manner of independeat coatractors.
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the Appointments Clause?

Not everyone who performs duties for the federal government is an officer within the
meaning of the Appointments Clause. The requirements of the Appointments Clause apply only
where an individual is appointed to an “office" within the federal government. From the early
- days of the Republic, the concepts of "office” and "officer" have been understood to embrace
the ideas of “"tenure, duration, emolument, and duties." United States v. Hartwell, 73 U.S. (6
Wall.) 385, 393 (1868). Because Hartwell has long been taken as the leading statement of the
constitutional meaning of “officer,"’ that statement is worth repeating in full:

An office is a public station, or employment, conferred by the appointment
of government. The term embraces the ideas of tenure, duration, emolument, and
duties.

The employment of the defendant was in the public service of the United
States. He was appointed pursuant to law, and his compensation was fixed by
law. Vacating the office of his superior would not have affected the tenure of his
place. His duties were continuing and permanent, not occasional or temporary.
They. were to be such as his superior in office should prescribe.

A govermment office is different from a government contract. The latter
from its nature is necessarily limited in its duration and specific in its objects.
The terms agreed upon define the rights and obligations of both parties, and
neither may depart from them without the assent of the other.

Id. at 393.

Hartwell and the cases following it specify a number of criteria for identifying those who
must be appointed as constitutional officers, and. in some cases it is not entirely clear which
criteria the court considered essential to its decision. Nevertheless, we believe that from the
earliest reported decisions onward, the constitutional requirement has involved at least three
necessary components. The Appointments Clause is implicated only if there is created or an
individual is appointed to (1) a position of employment (2) within the federal government (3) that
is vested with significant authority pursuant to the laws of the United States.

5 In an opidion discussing an Appointments Clause issue, Attorney General Robert F. Keanedy referred to
Hartwell as providing the “classical definition pertaining to an officer.” Communications Satellite Corporation, 42
Op. Att'y Gen. 165, 169 (1962). Hartwell itself cited several earlier opinions, including United States v. Maurice,
26 F. Cas. 1211 (C.C.D. Va. 1823) (No. 15,747) (Marshall, Circuit Justice), see 73 U.S. at 393 n.t, and in tum
has been cited by numerous subsequent Supreme Court decisions, including United States v. Germaine, 99 U.S.
508. 511-12 (1878), and Auffmordt v. Hedden, 137 U.S. 310, 327 (1890). These latter two decisions were cited
with approval by the Court in Buckley, 424 U.S. at 125-26 & n.162.
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1. A Position of Employment: The Distinction between Appointees and Independent
Contractors. An officer’s duties are permanent, continuing, and based upon responsibilities

created through a chain of command rather than by contract. Underlying an officer is an
“office," to which the officer must be appointed. As Chief Justice Marshall, sitting as circuit
justice, wrote: “"Although an office is ‘an employment,” it does not follow that every
employment is an office. A man may certainly be employed under a contract, express or
implied. to do an act, or perform a service, without becoming an officer.” United States v.
Maurice, 26 F. Cas. 1211, 1214 (C.C.D. Va. 1823) (No. 15,747). Chief Justice Marshall
speaks here of being “employed under a contract”; in modern terminology the type of non-
officer status he is describing is usually referred to as that of independent contractor. In
Hartwell, this distinction shows up in the opinion’s attention to the characteristics of the
defendant’s employment being "continuing and permanent, not occasional or temporary,“ as well
as to the suggestion that with respect to an officer, a superior can fix and then change the
specific set of duties, rather than having those duties fixed by a contract. 73 U.S. at 393.

The Court also addressed the. distinction between employées and persons whose
‘relationship to the government takes some other form in United States v. Germaine, 99 U.S. 508
(1878). There, the Court considered whether a surgeon appointed by the Commissioner of
Pensions "to examine applicants for pension, where [the Commissioner] shall deem an
examination . . . necessary,” id. at 508 (quoting Rev. Stat. § 4777), was an officer within the
meaning of the Appointments Clause. The surgeon in question was "only to act when called on
by the Commissioner of Pensions in some special case”; furthermore, his only compensation
from the government was a fee for each examination that he did in fact perform. Id. at 512.
The Court stated that the Appointments Clause applies to "all persons who can be said to hold
an office under the government" and, applying Hartwell, concluded that “the [surgeon’s] duties
are not continuing and permanent and they are occasional and intermittent.” Id. (emphasis in
original). The surgeon, therefore, was not an officer of the United States. Id.¢

2. Appointment to a Position within the Federal Government. In addition, Hartwell and
the other major decisions defining "Officers of the United States” all reflect the historical

understanding that the Appointments Clause speaks only to positions within the federal
government. The Appointments Clause simply is not implicated when significant authority is
devolved upon non-federal actors. In Hartwell the Court stated that "[a]n office is a public
_station, or employment, conferred by the appointment of government.” 73 U.S. at 393. In ..
holding that the Appointments Clause applied in that case, the Court stressed that "[t]he
employment of the defendant was in the public service of the United States."- Id.; see also
United States v, Germaine, 99 U.S. 508, 510 (1878) (founders intended appointment pursuant
to the Appointments Clause only for "persons who can be said to hold an office under the

¢ Germaine clearly was discussing the concept of “officer” in the constitutional, and not simply a generic,
sense: the alternative basis for the holding was that the surgeon was not an officer because he was appointed by
the Commissioner who. as the head of a bureau within the Interior Department, could not be a "Head of
Department” with the authority to appoint officers. Id. at 510-11.

-5 -



government about to be established under the Constitution"). This means that the delegation of
federal authority to state officials can present no Appointments Clause difficulties, because the
individuals serve as state officials rather than as federal officials.” It is a conceptual mistake
to argue that federal laws delegating authority to state officials create federal “offices," which
are then- filled by (improperly appointed) state officials. Rather, the “public station, or
employment” has been created by state law; the federal statute simply adds federal authority to
a pre-existing state office.® Accordingly, the substantiality of the delegated authority is
immaterial to the Appointments Clause conclusion.” An analogous point applies to delegations
made to private individuals:. the simple assignment of some duties under federal law, even
significant ones, does not by itself pose an Appointments Clause problem.'®

’ The framers appear to have envisioned that state officials would enforce federal law. For example. Madison
wrote,

eveatual collection [of certain Federal taxes] under the immediate authority of the Union, will
generally be made by the officers, and according to the rules, appointed by the several States.

_Indeed it is extremely probable that in other instances, . . . the officers of the States will be
clothed with the correspondent authority of the Union.

The Federalist No. 45, at 292 (James Madison) (Clintoa Rossiter ed., 1961). The framers also seem to have acted
upon this understanding. The first Judiciary Act, enacted by the first Congress, required state magistrates and
justices of the peace to arrest and detain any criminal offender under the laws of the United States. 1 Stat. § 33.
This statute, in immaterially modified form, remains in effect. 18 U.S.C. § 3041. At least two courts have
interpreted this statute to authorize state and local law enforcement officers to arrest an individual who violates
federal law. See United States v. Bowdach, 561 F.2d 1160 (5th Cir. 1977); Whitlock v. Boyer, 77 Ariz. 334, 271
P.2d 484 (1954).

As discussed below, the delegation to private persons or non-federal government officials of federal-law
authority, sometimes incorrectly analyzed as raising Appointments Clause questions, can raise genuine questions
under other constitutional doctrines, such as the non-delegation doctrine and general separation of powers principles.
Compare Confederated Tribes of Siletz Indians v. United States, 841 F. Supp. 1479, 1486-89 (D. Or. 1994) (appeal
peading) (confusing Appointmeats Clause with separation of powers analysis in holding invalid a delegation to a
state governor) with United States v. Ferry County, S11 F. Supp. 546, 552 (E.D. Wash. 1981) (correctly dismissing
Appointments Clause argumeat and analyzing delegation to county commissioners under non-delegation doctrine).

® This should be distinguished from the case where a federal statute creates a federal office -- such as
membership on a federal commission that wields significant authority — and requires that a particular state officer
occupy that office. In this instance, Congress has actually created a federal office and sought to fill it, which is the -_‘
prototype of an Appointmeats Clause violation. . - e

? See Seattle Master Builders Ass'n v. Pacific Northwest Elec. Power & Conservation Planning Coun., 786
F.2d 1359, 1365 (9th Cir. 1986) ("because the Council members do not serve pursuant to federal law,” it is

"immaterial whether they exercise some significant executive or administrative authority over federal activity"), cert.
denied, 479 U.S. 1059 (1987).

'® One might also view delegations to private individuals as raising the same considerations as suggested by
the distinction drawn earlier between appointee and independent contractor -- so long as the statute does not create
such tenure, duration, emoluments and duties as would be associated with a public office, the individual is not the
occupant of a constitutional office but is, rather, a private party who has assumed or been delegated some federal
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In our view, therefore, the lower federal courts have been correct in rejecting
Appointments Clause challenges to the exercise of federally-derived authority by state
officials,'" the District of Columbia City Council,'? qui tam relators under the False Claims
Act,” and plaintiffs under the citizen suit provisions of the Clean Water Act.'* The same
conclusion should apply to the members of multinational or international entities who are not
appointed to represent the United States. "

responsibilities.

! See, e.g., Seattle Master Builders, 786 F.2d at 1364-66. The particular state officials at issue were serving
on an eatity created by an interstate compact established with the consent of Congress, but that fact is not significant
for Appointments Clause purposes. The crucial point was that "[t]he appointment, salaries and direction" of the
officials were “state-derived”: “the states ultimately empower the {officials] to carry out their duties.” Id. at 1365.
The Supreme Court's decision in New York v. United States, 112 S. Ct. 2408 (1992), which held that Congress
cannot "commandeer” state officials to serve federal regulatory purposes, recaforces this conclusion. Where state
officials do exercise significant authority under or with respect to federal law, they do so as state officials, by the
decision and under the ultimate authority of the state.

'? See Techworld Dev. Corp. v. D.C. Preservation League, 648 F. Supp. 106, 115-17 (D.D.C. 1986). Though
the court did not fully develop the point, we believe that the District of Columbia stands on a special footing.
Congress's plenary authority to legislate for the District entails authority to establish a municipal government for
the District, the officers of which are municipal rather than federal officers to whom the Appointments Clause

simply does not apply.

'3 We believe that United States ex rel. Keily v. Boeing Co., 9 F.3d 743, 757-59 (9th Cir. 1993) (rejecting
Appointments Clause challenge to False Claims Act), cert. denied, 114 S. Ct. 1125 (1994), reached the correct
result but through an incorrect line of analysis. See id. at 758 (Clause not violated because of the relative modesty
of the authority exercised by the relator). The better Appointments Clause analysis, in our view, is that of the court
in United States ex rel. Burch v. Piqua Engineering, Inc., 803 F. Supp. 115 (S.D. Ohio 1992), which held that
"because gui tam relators are not officers of the United States, the FCA does not violate the Appointments Clause. "
Id. at 120. We disapprove the Appointments Clause analysis and conclusion of an earlier memorandum of this
Office, Coastitutionality of the Qui Tam Provisions of the False Claims Act, 13 Op. O.L.C. 249 (1989)
(preliminary print) (arguing that the qui tam provisions violate the Appointments Clause).

** Here, the court phrased its analysis in terms of separation of powers, but the challenge to the statute was,
at its core, based on the Appointments Clause. See Chesapeake Bay Found. v. Bethlehem Steel Corp., 652 F.
Supp. 620. 624 (D. Md. 1987) (Buckley v. Valeo, 424 U.S. 1 (1976) (per curiam), "does not stand for the
proposition . . . that private persons may not enforce any federal laws simply because they are not Officers of the :
United States appointed in accordance with Article II of the Constitution”).

3 At least where these eatities are created on an ad hoc or temporary basis, there is a long historical pedigree
for the argument that even the United States representatives need not be appointed in accordance with Article 0.
Sce, e.g., Alexander Hamilton, The Defence No. 37 (Jan. 6, 1796), reprinted in 20 The Papers of Alexander
Hamilton 13, 20 (Harold C. Syrett ed., 1974):

As to what respects the Commissioners agreed to be appointed (under the Jay Treaty with Great
Britain], they are not in a strict sense OFFICERS. They are arbitrators between the two
Countries. Though in the Coanstitutions, both of the U[nited] States and of most of the Individual
states, a particular mode of appointing officers is designdted, yet in practice it has not been
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3. The Exercise of Significant Authority. Chief Justice Marshall's observation that
“[a]lthough an office is ‘an employment, " it does not follow that every employment is an office,"
United States v. Maurice, 26 F. Cas. 1211, 1214 (C.C.D. Va. 1823) (No. 15,747) Marshall,
Circuit Justice), points to a third distinction as well -- although not one that was at issue in
Maurice itself. An officer is distinguished from other full-time employees of the federal
government by the extent of authority he or she can properly exercise. As the Court expressed
in Buckley v. Valeo, 424 U.S. 1 (1976) (per curiam):

We think that the term "Officers of the United States" as used in Art. I, defined
to include “all persons who can be said to hold an office under the government"
in United States v. Germaine, [means] that any appointee exercising significant
authority pursuant to the laws of the United States . . . must . . . be appointed
in the manner prescribed by [the Appointments Clause].

Id. at 125-26 (em.phasis added).'® In contrast, "[e]mployees are lesser functionaries subordinate
to officers of the United States." Id. at 126 n.162.

The distinction between constitutional officers and other employees is a long-standing
one. See, e.g., Bumap v. United States, 252 U.S. 512, 516-19 (1920) (landscape architect in

deemed a violation of the provision to appoint Commissioners or special Agents for special
purposes in a differeat mode.

The traditional view of the Attorneys Geaeral has been that the members of international commissions hold "an
office or employmeat emanating from the geacral treaty-making power, and created by it and” the foreign nation(s)
involved and that members are not constitutional officers. Office -- Compensation, 22 Op. Att'y Gen. 184, 186
(1898); see generally Dames & Moore v. Regan, 453 U.S. 654 (1981); Harold H. Bruff, Can Buckley Clear
Customs?, 49 Wash. & Lee L. Rev. 1309 (1992); James C. Chen, Appointments with Disaster: The
Unconstitutionality of the Binational Arbitral Review under the United States-Canada Free Trade Agreement, 49
Wash. & Lee L. Rev. 1455 (1992); William J. Davey, The Appointments Clause and International Dispute
Settlement Mechanisms: A False Conflict, 49 Wash. & Lee L. Rev. 1315 (1992); Alan B. Morrison, Appointmeats

Clause Problems in the Dispute Resolution Provisions of the United States-Canada Free Trade Agreement, 49 Wash.
& Lee L. Rev. 1299 (1992).

'¢ See Appointmeats in the Department of Commerce and Labor, 29 Op. Att'y Gen. 116, 118-19, 12223 - -

(1911) (official authorized to perform all the duties of the Commissioner of Fisheries, who was appointed by the- - N
President and confirmed by the Senate, was an officer; scientists, technicians, and superintendeat of mechanical
plant in the Bureau of Standards were employees rather than officers); Second Deputy Comptroller of the Curreacy -
- Appointment, 26 Op. Att'y Gen. 627, 628 (1908) ("The officer is distinguished from the cmployee in the greater
importance, dignity, and independence of his position"; official authorized to exercise powers of the Comptroiler
of the Currency in the absence of the Comptroller was clearly an officer).

We hasten to note that the exercise of significant authority alome is not a sufficient condition to
characterizing a position as an office within the meaning of the Appointments Clause. To be considered a position
that must be filled in conformance with the Appointments Clause, the position must also be one of employment
within the federal government. For a discussion of this point, see infra section 11.B.
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the Office of Public Buildings and Grounds was an employee, not an officer); Second Deputy
Comptroller of the Currency -- Appointment, 26 Op. Att’y Gen. 627, 628 (1908) (Deputy
Comptroller of the Currency was “manifestly an officer of the United States” rather than an
employee). At an early point, the Court noted the importance of this distinction for
Appointments Clause analysis. See Germaine, 99 U.S. at 509."

The Supreme Court relied on the . officer/employee distinction in Freytag v.
Commissioner, 501 U.S. 868 (1991). In Freytag, the Court rejected the argument that special
trial judges of the Tax Court are employees rather than officers because "they lack authority to
enter a final decision” and thus arguably are mere subordinates of the regular Tax Court
judges.'® Id. at 881. The Court put some weight on the fact that the position of special trial
judge, as well as its duties, salary, and mode of appointment, are specifically established by
statute;'” the Court also emphasized that special trial judges “exercise significant discretion"
in carrying out various important functions relating to litigation in the Tax Court. Id. at 881-82.

In contrast, as this Office has concluded, the members of a commission that has purely
advisory functions "need not be officers of the United States” because they "possess no
enforcement authority or power to bind the Government." Proposed Commission on

7 The status of certain officials traditionally appointed in modes identical to those designated by the
Appointmeats Clause is somewhat anomalous. For instance, low-grade military officers have always been appointed
by the President and confirmed by the Senate and understood to be “Officers of the United States” in the
constitutional sense; in Weiss v. United States, 114 S. Ct. 752, 757 (1994), the Supreme Court recently indicated
its agreement with that understanding. It is at least arguable, however, that the authority exercised by second
lieutenants and ensigns is so limited and subordinate that their analogues in the civil sphere clearly would be
employees. There are at least three possible explanations. (1) Congress may make anyone in public service an
officer simply by requiring appointment in one of the modes designated by the Appointments Clause. The Clause.
on this view, mandates officer status for officials with significant governmental authority but does not restrict the
status to such officials. This apparently was the nineteenth-century view, see, e.g., United States v. Perkins, 116
U.S. 483, 484 (1886) (cadet engincer at the Naval Academy was an officer because "Congress has by express
enactment vested the appointment of cadet-engineers in the Secretary of the Navy and when thus appointed they
become officers and not employees”). (2) Certain officials are constitutional officers because in the early Republic
their positions were of greater relative significance in the federal governmeat than they are today. Cf. Buckley,
424 U.S. at 126 (postmasters first class and clerks of district courts are officers). (3) Even the lowest ranking
mulitary or naval officer is a potential commander of United States armed forces in combat - and, indeed, is in
theory a commander of large military or naval units by presidential direction or in the event of catastrophic- -
casualties among his or her superiors. o

** In fact, as the Court pointed out, the chief judge of the Tax Court can assign special trial judges to reader
final decisions in certain types of cases, a power that the government conceded rendered them, -in those
circumstances, "inferior officers who exercise independeat authority.” The Court rejected the argument that special
trial judges could be deemed inferior officers for some purposes and employees for others. 501 U.S. at 882.

° The text of the Appointments Clause implies that offices in the sense of the Clause must be established in
the Constitution or by statute. See U.S. Coanst. art. II, § 2, cl. 2 (specifying certain officers and then referring to
“all other Officers of the United States, whose Appointments are not herein otherwise provided for, and which shall
be established by Law").
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Deregulation of International Ocean Shipping, 7 Op. O.L.C. 202, 202-03 (1983). For that
reason, the creation by Congress of presidential advisory committees composed, in whole or in
part, of congressional nominees or even of members of Congress does not raise Appointments
Clause concemns.

Because employees do not wield independent discretion and act only at the direction of
officers, they do not in their own right "exercis{e] responsibility under the public laws of the
Nation," Buckley, 424 U.S. at 131.° Conversely, "any appointee" in federal service who
“exercis[es] significant authority pursuant to the laws of the United States” must be an officer
in the constitutional sense and must be appointed in 2 manner consistent with the Appointments
Clause.” 424 U.S. at 126.

To recapitulate, one who occupies a position of employment within the federal
government that carries significant authority pursuant to the laws of the United States is required
to be an officer of the United States, and therefore to be appointed pursuant to the Appointments
Clause. Each one of the underlined terms signifies an independent condition, all three of which
must be met in order for the position to be subject to the requirements of the Appointments
Clause. We now tum to consideration of whether arbitrators occupy a position of employment
in the federal government and exercise significant federal authority.

4. Arbitrators. It seems beyond dispute that arbitrators exercise significant authority,
at least in the context of binding arbitration involving the federal government. However,
arbitrators retained for purposes of resolving a single case do not satisfy the remaining necessary
conditions. They are manifestly private actors who are, at most, independent contractors to,
rather than employees of, the federal government. Arbitrators are retained for a single matter,
their service expires at the resolution of that matter, and they fix their own compensation.
Hence, their service does not bear the hallmarks of a constitutional office -- tenure, duration,
emoluments, and continuing duties. Consequently, arbitrators do not occupy a position of
employment within the federal government, and it cannot be said that they are officers of the
United States. Because arbitrators are not officers, the Appointments Clause does not place any
requirements or restrictions on the manner in which they are chosen.

Auffmordt v. Hedden, 137 U.S. 310 (1890), compels this conclusion. That case involved

¥ That an employee may not exercise independent discretion does not, of course, mean that his or her duties ™~
may not encompass responsibilities requiring the exercise of judgment and discretion under the ultimate control and
supervision of an officer. In Steele v. United States (No. 2), 267 U.S. 505, 508 (1925), the Supreme Court noted
that a "deputy marshal is not in the constitutional secase an officer of the United States,” yet "is called upon to
exercise great responsibility and discretion” in "the enforcemeat of the peace of the United States, as that is
embraced in the enforcement of federal law.” But deputy marshals act at the direction of "the United States marshal
under whom they serve,” id., who is an officer in the constitutional sense.

*' See Appointment and Removal of Inspectors of Customs, 4 Op. Att'y Gen. 162, 164 (1843) (Congress may

not provide for the appointment of "any employe{e], coming fairly within the definition of an inferior officer of the
government,” except by a mode consistent with the Appointments Clause).
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a statute that entitled an importer who was dissatisfied with the government's valuation of
dutiable goods t0 demand a reappraisement jointly conducted by a general appraiser (a
government employee) and a "merchant appraiser” appointed by the collector of customs for the
specific case. Despite the fact that the reappraisement decision was final and binding on both
the government and the importer, id. at 329, the Court rejected the argument that the merchant
appraiser was an "inferior Officer" whose appointment did not accord with the requirements of
the Appointments Clause. In describing the merchant appraiser, the Court said:

He is selected for the special case. He has no general functions, nor any

employment which has any duration as to time, or which extends over any case

further than as he is selected to act in that particular case. . . . He has no claim

or right to be designated, or to act except as he may be designated. . . . His

position is without tenure, duration, continuing emolument, or continuous duties
. Therefore, he is not an ‘officer,’ within the meaning of the clause.

Id. at 326-27. Not only does Auffmordt compel our conclusion, the contrary position -- that an
independent contractor or non-federal employee who exercises significant governmental authority
must be appointed pursuant to the Appointments Clause -- would be inconsistent with the
Germaine and Hartwell cases discussed above.?

Our conclusion is consistent with the Supreme Court’s classification of the independent
counsel as an inferior officer in Morrison v. Olson, 487 U.S. 654 (1988). There the Court
observed that "[i]t is clear that appellant is an ‘officer’ of the United States, not an ‘employee.’"
Id. at 671 n.12. Significantly, the lone authority the Court cited for this proposition was
“Buckley, 424 U.S., at 126, and n. 162." At the page cited, the Buckley Court quoted and
reaffirmed Germaine, and in the footnote cited the Court reaffirmed both Germaine and
Auffmordt. Buckley, 424 U.S. at 126 & n.162. This coupled with Morrison’s express approval
of Germaine, 487 U.S. at 670, strongly counsel against interpreting Morrison to have scuttled
the Auffmordt and Germaine definition of office, which treats tenure, duration, emoluments, and
continuing duties as necessary conditions.

We believe that the factors that make it "clear” that an independent counsel is an officer
of the United States demonstrate that an arbitrator is not. The office of independent counsel is
created by statute. See 28 U.S.C. § 591 et seq. The independent counsel’s compensation is
fixed specifically by statute at the rate set forth at 5 U.S.C. § 5315 for level IV of the Senior

an

= ENRD reads Auffmordt and Germaine as limited to "judgmeants of experts on areas within their expertise,
as opposed to policy or legal judgmeats.” ENRD memorandum at 3. Appareatly, ENRD's position is that the
negative inference from the Appointments Clause is to be drawn except where an expert acts within the scope of
his or her expertise. In other words, the Appointments Clause prohibits any private actor from exercising significant
authority, unless the private actor is an expert who exercises significant authority within the scope of his or her
expertise. While there may be strong policy reasons for wishing to restrict Auffmordt and Germaine in this way,
there is no basis in the Constitution for doing so. The text of the Appointments Clause makes no reference to, let
alone an exception for, expert action. Furthermore, there is nothing in the Auffmordt or Germaine opinioas
themselves that supports parrowing them in this way.
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Executive Service. Id. § 594(b). All of the others listed as receiving this compensation are in
the full-time employment of the federal government and, insofar as we are aware, are in fact
officers within the meaning of the Appointments Clause. See 5 U.S.C. § 5315 (setting
compensation for, inter alia, assistant attomeys general). The independent counsel’s operating
and overhead expenses are fixed” by statute and appropriation. 28 U.S.C.§ 594(c). (fixing
compensation of attomeys employed by an independent counsel); id. § 594(1) (providing for
administrative support, ‘office space, and travel expenses). Significantly, Congress is the
exclusive source of funding for any operations undertaken by the independent counsel. In this
way, Congress takes some part in providing an ongoing definition to the office of independent
counsel and may exercise some degree of influence over the independent counsel. Indeed, as
the Court noted, Congress expressly retained oversight authority with respect to the activities
of independent counsels and provided for submission of reports by independent counsels to
congressional oversight committees. 487 U.S. at 664-65. In addition, the independent counsel
occupies a position that is formally within the federal government. That position is, according
to the Supreme Court, within the executive branch chain of command to at least some extent and
subject to oversight and control by the President-and guidance of the Attorney General. Id. at
685-92; 28 U.S.C. § 594(e). The independent counsel ailso may request and receive the
assistance of the Department of Justice. 28 U.S.C. § 594(d). The independent counsel thus
clearly occupies a position of employment within the federal government. In fact, this point was
- so clear that Congress went out of its way expressly to provide that the position of independent
counsel would be “separate from and independent of the Department of Justice" for certain
purposes. Id. § 594().

Arbitrators ‘share none of these material qualities. The position of arbitrator is not
created by a congressional enactment. Arbitrators set their own fee and charge the client parties,
including but not limited to the government, that fee. No appropriation is made specifically to
support the operations or expenses of arbitrators.®* As a result, an arbitrator’s compensation
even for a case involving the government is not limited to the fee paid by the government and
an arbitrator remains free to turn to other sources for funding of his or her operations and
expenses, subject of course to conflict of interest and ethical limitations. In addition, arbitrators
are not subject to congressional oversight or to presidential control.

Finally, the statute creating the office of independent counsel also defines the procedures
by which the office may be terminated. Id. at 664. Arbitrators, by contrast, serve until the
matter they are retained to resolve is completed; there is no statutory process for termination of ..

-

2 By use of the term "fixed,” we mean to distinguish this scheme — in which Congress sets the independent
counsel's salary and overhead — from one in which an arbitrator’s fee and overhead are determined by the arbitrator .
and passed on to the federal government, evea though the government may ultimately pay them from a specific
appropriatioq.

* Of course, any fee that the government pays must ultimately come from appropriated funds. Nevertheless,

the fee is paid to an arbitrator not in the manner of an employee of the government but rather as a non-government
actor who provides services to the government.
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their “office.” This vividly demonstrates that while there is an office underlying the position
of independent counsel, there is no similar office underlying one who acts as an arbitrator; there
is no process for terminating the office of an arbitrator because there is no office to terminate.

This is not to say that it is impossible for a binding arbitration mechanism to run afoul
of the Appointments Clause. As indicated, arbitrators whose sole or collective decisions are
binding on the government exercise significant authority. If any such arbitrator were to occupy
a position of employment within the federal government, that arbitrator would be required to be
appointed in conformity with the Appointments Clause. See Freytag v. CIR, 111 S. Ct. 2631,
2640-41 (1991). Thus, if a federal agency were to conduct binding arbitrations and to employ
arbitrators whom it provided with all relevant attributes of an office, all such arbitrators would
be required to be appointed in conformity with the Appointments Clause.

B. The Appointments Clause as Bar against
Delegations to Private Actors

We do not understand there to be any dispute that arbitrators are private rather than
- government actors. See William J. Davey, The Appointments Clause and Intemational Dispute
Settlement Mechanisms: A False Conflict, 49 Wash. & Lee L. Rev. 1315, 1318 (1992) ("no one
would argue that {arbitrators] are” officers of the United States). Instead, the position that the
Appointments Clause prohibits the government from entering into binding arbitration rests on
a negative inference drawn from the Appointments Clause -- specifically, that only officers of
the United States appointed pursuant to the Appointments Clause may exercise significant federal
authority. See, e.g., "Guidance on the Use of Alternative Dispute Resolution for Litigation in
the Federal Courts" at 4 n.8 (Aug. 1992) ("Under the Appointments Clause, [significant
governmental] duties may be performed only by ‘Officers of the United States, "’ appointed in the
constitutionally prescribed manner.” (citation omitted)). This negative inference lacks textual
support and is contrary to the consistent interpretations of the Clause by the Supreme Court.

By its own terms, the Appointments Clause addresses only the permissible methods by
which officers may be appointed. The term officer has been defined to mean one who occupies
a position of employment within the federal government that carries significant authority
pursuant to the laws of the United States. The Appointments Clause’s text says nothing about
whether or what limits exist on the government’s power to devolve authority on private or other .
non-federal actors. -

Instead, what limits exist on the ability to delegate governmental authority to -private
actors are encompassed within the non-delegation doctrine.” The very existence of the non-
delegation doctrine strongly suggests that looking to the Appointments Clause for limits on the
federal government’s ability to delegate authority to non-federal actors is a misguided enterprise.

~ The application of the non-delegation doctrine to binding arbitration is discussed more fully infra at section
V.C.
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If the Appointments Clause prohibited all delegations of significant federal governmental
authority to non-federal actors, there would be no need for a separate non-delegation doctrine
in that context. While some of the most notable controversies under the non-delegation doctrine
have involved delegations from the federal legislature to the federal executive, see, e.g., Skinner
v. Mid-America Pipeline Co., 490 U.S. 212 (1989); Panama Refining Co. v. Ryan, 293 U.S.
388 (1935), the doctrine has by no means been limited to this context. The Supreme Court and
the lower federal courts have reviewed the delegation of significant federal governmental
authority to non-federal actors under the non-delegation doctrine. Moreover, the courts,
including the Supreme Court, have upheld such delegations without even hinting that the
Appointments Clause might be implicated. See, e.g., Thomas v. Union Carbide Agric. Prods.
Co., 473 U.S. 568 (1985) (upholding delegation to private arbitrators); Sunshine Anthracite Coal
Co. v. Adkins, 310 U.S. 381 (1940) (upholding delegation of regulatory authority to private
industry group); Kentucky Horseman's Benevolent & Protective Ass'n v. Turfway Park Racing
Ass'n, 20 F.3d 1406 (6th Cir. 1994) (upholding delegation of regulatory authority to a state and
to private industry group); Nance v. EPA, 645 F.2d 701 (9th Cir. 1981) (upholding delegation
of authority under Clean Air Act to Indian tribe); First Jersey Securities, Inc. v. Bergen, 605
"F.2d 690 (3d Cir. 1979) (upholding delegation of adjudicative authority to private industry
group); Crain v. First Nat'l Bank, 324 F.2d 532, 537 (9th Cir. 1963) ("while Congress cannot
delegate to private corporations or anyone else the power to enact laws, it may employ them in
an administrative capacity to carry them into effect."); R.H, Johnson & Co. v. SEC, 198 F.2d
690 (2d Cir.) (upholding delegation of adjudicative authority to private industry group), cert.
denied, 344 U.S. 855 (1952).%

The Supreme Court’s interpretations of the Appointments Clause actually refute the
negative inference that is sometimes asserted. The Court’s decision in Auffmordt is especially
compelling. There, the Court held that because the merchant appraiser -- who stands formally
and functionally in the same position as an arbitrator in a binding arbitration involving the
. federal government -- was a private actor, the Appointments Clause did not apply and so upheld
the statutory delegation of arbitral authority to the merchant appraiser. In other words,
Auffmordt held that the Appointments Clause does not prohibit delegating significant federal
authority to private actors. The Court employed the same reasoning to reject the Appointments
Clause challenges in Germaine and Hartwell.

The argument asserting the negative inference from the Appointments Clause relies on
Buckley v. Valeo, 424 U.S. 1 (1976) (per curiam). We believe, however, that under its best .

* [t is theoretically possible that the courts have upheld these delegations because the parties challenging them
have repeatedly failed to raise the Appointments Clause. Compare White v. Massachusetts Coun. of Construction
Emplovers, 460 U.S. 204 (1983) (upholding residency requirement for public works project against dormant
Commerce Clause challenge) with United Building and Construction Trades v. Camden, 465 U.S. 208 (1984)
(striking down residency requirement for public works projects as violation of Privileges and Immuaities Clause).
We would be reluctant to place the numerous delegations so upheld on such capricious footing absent a clear
indication in the Court’s Appointments Clause jurisprudence. While not all non-delegation litigants bave raised
Appointments Clause challenges, some have and as we detailed in the preceding section, those challenges
consistently have been rejected.
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reading Buckley reflects and endorses our view that the Appointments Clause simply does not
apply to non-federal actors, and that the negative inference argument misreads the opinion.
First, Buckley cites both Germaine and Auffmordt approvingly. See id. at 125-26 & n.162.
Second, in several of its statements of the definition of “officers," Buckley, sometimes citing
Germaine explicitly, says that the term applies to appointees or appointed officials who exercise
significant authority under federal law, thus recognizing the possibility that non-appointees might
sometimes exercise authority under federal law. See, e.g., 424 U.S. at 131 ("Officers" are “all
appointed officials exercising responsibility under the public laws").

It is true that, at other points in its opinion, the Buckley Court used language that, taken
in isolation, might suggest that the Appointments Clause applies to persons who, although they
do not hold positions in the public service of the United States, exercise significant authority
pursuant to federal law. See id. at 141. However, we think such a reading of Buckley is
uawarranted. So understood, Buckley must be taken to have overruled, sub silentio, Germaine
and Auffmordt -- cases upon which it expressly relies in its analysis, see id. at 125-26 & n.162 -
- and its repeated quotation of the Germaine definition of "officer" as "all persons who can be
said to hold an office under the government" would make no sense. Not only does such a
reading render Buckley internally inconsistent, it fails to explain the Supreme Court’s continuing
and unqualified citations to and reliance upon Germaine. See Freytag v. Commissiorier, 501
U.S. 868, 881 (1991); Morrison v. Olson, 487 U.S. 654, 672 (1988).

The apparently unlimited language of some passages in Buckley has a simpler
explanation: there was no question that the officials at issue in Buckley held positions of
“employment” under the federal government, and thus the question of the inapplicability of the
Appointments Clause to persons not employed by the federal government was not before the
Court.” The post-Buckley Supreme Court has often assessed the validity of statutes that would
starkly pose Appointments Clause issues if, in fact, the Court had adopted the position that
wielding significant authority pursuant to the laws of the United States, without more,  requires
appointment in conformity with that Clause. In none of these cases has the Court even hinted

<7 The weight of scholarship that has considered the interplay of Buckley with Hartwell, Germaine, and
Auffmordt accords with our approach. As one commentator has asserted:

The Buckley Court’s entire analysis is predicated upon its construction of the appointmeants clause
in the context of its ‘cognate’ separation-of-powers provisions. The decision, as in Germaine and o
the other appointments clause cases, was concerned with determining the status of an individual S
who was employed by the United States. The Court’s definition thus was employed to distinguish
between classes of federal employees; it was not used to distinguish between federal and -
nonfederal employees. Since the two questions differ radically, it is hardly surprising that a_
stax'ida_rd helpful in resolving one leads to absurd results when applied to the other.

Dale D. Goble, The Council and the Constitution: An_Article on_the Constitutionality of the Northwest Power
Planning Council, 1 J. Eavtl. L. & Litig. 11, - text at note 172 (1986); see also Harold J. Krent, Eragmenting the

Unitary Executive: Congressional Delegations of Administrative Authority Qutside the Federal Government, 85 Nw.
U. L. Rev. 62, 72-73 n.26 (1990) (whether one who exercises governmental authority is an officer is determined

by looking to the factors set out in Hartwell, Germaine, and Auffmordt).
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at the existence of an Appointments Clause issue. It is especially telling that two of these
decisions have involved forms of binding arbitration. See Thomas v. Union Carbide Agric.

Prods. Co., 473 U.S. 568 (1985) (upholding statutory requirement that registrants under a =

federal regulatory scheme submit to binding arbitration conducted by a panel of arbitrators who
are not appointed by one of the methods specified in the Appointments Clause and are subject
only to limited judicial review); Schweiker v. McClure, 456 U.S. 188 (1982) (upholding
submission of dispute to binding, unreviewable determination by a single arbiter who is a private
actor); see also FERC v. Mississippi, 456 U.S. 742 (1982) (upholding requirement that states
enforce federal regulatory scheme relating to utilities); Lake Carriers’ Ass’n v. Kelley, 456 U.S.
985 (1982) (mem.), aff’g 527 F. Supp. 1114 (E.D. Mich. 1981) (three-judge panel) (upholding
statute that granted states authority to ban sewage emissions from all vessels); Train v, National
Resources Defense Council, Inc., 421 U.S. 60 (1975) (construing provision of Clean Air Act
that gave states authority to devise and enforce plans for achieving congressionally defined.
national air quality standards).?® The Supreme Court’s decision in Buckley, we conclude, did
not modify the long-settled principle that a person who is not an officer under Hartwell need not
be appointed pursuant to the Appointments Clause.

Prior writings of this Office have read Buckley more broadly as standing for the
proposition disavowed here -- that is, that all persons exercising significant federal authority, by
virtue of that fact alone, must be appointed pursuant to the Appointments Clause. We are aware
of four instances in which our disagreement with this understanding of Buckley would cause us
to reach a different conclusion on the Appointments Clause question presented. See
Constitutionality of Subsection 4117(b) of Enrolled Bill H.R. 5835, the "Omnibus Budget
Reconciliation Act of 1990," 14 Op. O.L.C. 170, 171 (1990) (preliminary print) (statutory
scheme under which congressional delegations and physicians’ organizations of certain states
exercise "significant authority" violates Appointments Clause); Constitutionality of the Qui Tam
Provisions of the False Claims Act, 13 Op. O.L.C. 249, 264-65 (1989) (preliminary print)
(provisions of False Claims Act authorizing qui tam suits by private parties violate Appointments
Clause because qui tam relators exercise "significant governmental power"); Representation of
the United States Sentencing Commission in Litigation, 12 Op. O.L.C. 21, 31-33 (1988)
(preliminary print) (private party acting as counsel for United States agency must be appointed
pursuant to Appointments Clause); Proposed Legislation to Establish the National Indian Gaming
Commission, 11 Op. O.L.C. 73, 74 (1987) (Appointments Clause problems raised where state
and local officials given authority to waive federal statute). We now disavow the Appointments
Clause holdings of those precedents. To the extent that our reading of Buckley is inconsistent .

3 It is sometimes asserted that the Supreme Court in Bowsher v. Synar, 478 U.S. 714 (1986), adopted the
negative inference from the Appointments Clause. We see no basis for this proposition. That case simply did not
involve the Appointments Clause. While the Court makes a passing reference to the Appointments Clause. id. at
722-23, we can find no passage in which the Court even appears to contemplate construing the Appointments
Clause. The question in Bowsher pertained to the limits on the authority that the Comptroller General could
exercise. The Comptroller General is appointed by the President and confirmed by the Senate, see 31 U.S.C.
§ 703. This method of appointment conforms to the letter of the Appointments Clause. See U.S. Const. art. I,
§ 2, cl. 2. We cannot couceive of a reasonable reading of Bowsher as either explicitly or implicitly affirming --
or. for that matter, rejecting -- the negative inference from the Appointments Clause.
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with the Appointments Clause reasoning of other prior precedents of this office, that reasoning
is superseded. See Common Legislative Encroachments on Executive Branch Constitutional
Authority, 13 Op. O.L.C. 299, 300 (1989) (preliminary print). We do not disavow these
precedents lightly. These more recent citations, however, are inconsistent and in some cases
rreconcilable with prior opinions of the Attorneys General. Moreover, the Supreme Court has
not overruled but has reaffirmed Auffmordt, Hartwell, and Germaine, and we are bound to
follow them.

III. The Take Care Clause

It has been suggested that the Take Care Clause prohibits the federal government from
entering into binding arbitration, because that clause requires all power exercised by the
executive branch to be exercised in a manner that the President judges to be “faithful.” This
approach forbids the President’s judgment from being subordinated to the judgment of an
arbitrator. This suggestion misconstrues the Take Care Clause. The Constitution establishes
that "[tJhe executive power shall be vested in a President of the United States of America. . . .
[H]e shall take care that the laws be faithfully executed. Id. art. II, § 1, cl. 1; id. art. IT, § 3.
The Supreme Court and the Attorneys General have long interpreted the Take Care Clause as
standing for the proposition that the President has no inherent constitutional authority to suspend
the enforcement of the laws, particularly of statutes. See, e.g., INS v. Chadha, 462 U.S. 919,
953 n.16 (1983); Kendall v, United States ex rel. Stokes, 37 U.S. (12 Pet.) 524, 609-13 (1838);
The Attorney General’s Duty to Defend and Enforce Constitutionally Objectionable Legislation,
4A Op. O.L.C. 55, 59 ( 1980) (opinion of Attorney General Civiletti) ("The President has no
‘dispensing power.’"); generally Christopher N. May, Presidential Defiance of

"Unconstitutional" Laws: Revwmg the Royal Prerogative, 21 Hastings Const. L.Q. 865, 869-74
(1994).

The Supreme Court’s decision in Kendall is illuminating. A dispute between the
postmaster general and several contractors had arisen. Congress passed a law directing the
Solicitor of the Department of the Treasury to resolve the dispute and requiring the postmaster
general-to pay whatever sum the Solicitor determined was due. The postmaster general refused
to comply with the Solicitor’s decision, arguing that he "was alone subject to the direction and
control of the President, with respect to the execution of the duty imposed upon him by this law;
and this right of the president is claimed, as growing out of the obligation imposed upon him
by the constitution, to take care that the laws be faithfully executed.” 37 U.S. (12 Pet.) at 612. ...
The Court emphatically rejected this argument.” Instead the Court ruled that the Congress had
waived sovereign immunity and submitted to whatever resolution the Solicitor ordered.. "The
terms of the submission was a matter resting entirely in the discretion of congress; and-if they
thought proper to vest such a power in any one, and especially as the arbitrator was an officer

< “This is a doctrine that cannot receive the sanction of this court. . . . To contend that the obligation imposed
on the President to see the laws faithfully executed, implies a power to forbid their execution, is a novel construction
of the constitution, and entirely inadmissible.” Id. at 612.
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of the government, it did not rest with the postmaster general to control congress, or the
solicitor, in that affair.” Id. at 611 (emphasis added). Thus, Kendall stands for the proposition
that the executive must comply with the terms of valid statutes and that if a statute requires the
executive to submit to binding arbitration, the executive must do so.

The Take Care Clause itself has no bearing on the question of whether the Constitution
permits the federal government to enter into binding arbitration; in this context, it simply
requires the President to “take Care" that whatever valid legal requirements® might exist are
followed. It is necessary to consider the application of this principle in three situations. First.
where a statute or other law operates to require the government to submit to binding arbitration,
the government must submit. Kendall, 37 U.S. (12 Pet.) at 611. Second, where a statute or
other law forbids submission to binding arbitration, such as where it expressly vests discretion
in a particular government officer, submission to binding arbitration is forbidden. See
Establishment of a Labor Relations System for Employees of the Federal Labor Relations
Authority, 4B Op. O.L.C. 709, 715-16 (1980).>' Finally, where the statutes and other laws
are silent, the Take Care Clause sunply has nothing to say about whether the government may
submit to binding arbitration.

IV. Other Article II Issues

In addition to recognizing the mandatory nature of the processes -- such as the
Appointments Clause -- that the Constitution expressly ordains, the Supreme Court’s decisions
have identified broader structural principles that separate and limit the powers of the three
branches of government. One important principle is that Congress may not vest itself, its
members, or its agents with “‘either executive power or judicial power,”" Metropolitan
Washington Airports Authority v. Citizens for the Abatement of Aircraft Noise, Inc., 501 U.S.
252, 274 (1991) (citation omitted), and that Congress therefore may not intervene in the decision
making necessary to execute the law. Bowsher v. Synar, 478 U.S. 714, 733-34 (1986); FEC

¥ In the above-cited opinion, Attorney General Civiletti did not ignore his power, and indeed: obligation, to
decline to eaforce or decline to defend an unconstitutional statute, especially one violating the Coastitution's
separation of legislative and executive powers. See Duty to Defend and Enforce Counstitutionally Objectionable
Legislation, at 2 (in such a situation, the Attorney General "would be untrue to his office if he were to do
otherwise™); Letter from Walter Dellinger, Assistant Attomey General, Office of Legal Counsel, to Abner J. Mikva; -
Counsel to the President (Nov. 2, 1994) ("there are circumstances in which a President may appropriately decline -
to enforce a statute that he views as unconstitutional").

' Where a statite vests final decision-making authority in an executive branch official, that official must make
the decision and may not — absent congressional authorization — delegate that authority to another official or to a
private actor such as an arbitrator. See id. This case must be distinguished from the situation where the final
decision of an executive official is subject to judicial review. Here, the official must make the decision in the first
instance. If a challenge is subsequently brought, then absent some specific statutory bar or other legal impediment,
there is nothing in the Take Care Clause that would prohibit such an official from opting for binding arbitration
rather than adjudication before an Article Il court. Currently, Exec. Order No. 12778 imposes an absolute
prohibition on opting for binding arbitration where litigation counsel is not otherwise compelled to submit to it.
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v. NRA Political Victory Fund, 6 F.3d 821, 827 (D.C. Cir. 1993), aff'd on other grounds, 115
S. Ct. 537 (1994).

“The structure of the Constitution does not permit Congress to execute the laws; it
follows that Congress cannot grant to an officer under its control what it does not possess."
Bowsher, 478 U.S. at 726. Therefore, any scheme whereby Congress -- whether itself or
through one of its committees, members, or agents -- appoints, retains removal authority over,
or otherwise exercises any type of continuing authority over an arbitrator’? violates the
constitutional anti-aggrandizement principle. This principle extends to non-voting members.
NRA Political Victory Fund, 6 F.3d at 827. Consequently, we do not believe that Congress
could make one of its members or agents an ex officio non-voting member of an arbitral panel.
Id.

Legislation that is consistent with the Constitution’s express procedures and with the
Bowsher principle may nonetheless affect the constitutional separation of powers by invading the
constitutional roles of the executive or judicial branches. “[I]n determining whether [such an]
Act disrupts the proper balance between the coordinate branches, the proper inquiry focuses on
the extent to which it prevents the Executive Branch from accomplishing its constitutionally
assigned functions.” Nixon v. Administrator of Gen. Servs., 433 U.S. 425, 443 (1977); cf.
CFTC v, Schor, 478 U.S. 833, 856-57 (1986) ("the separation of powers question presented in
this litigation is whether Congress impermissibly undermined . . . the role of the Judicial
Branch"). An affirmative answer to the question of whether Congress has prevented the
executive or judiciary from accomplishing its functions, furthermore, would not lead inexorably
to the judicial invalidation of the statute: in that case, the Court has stated, it would proceed
to "determine whether that impact is justified by an overriding need to promote objectives within
the constitutional authority of Congress.” Administrator of Gen. Servs., 433 U.S. at 443.

In the context of binding arbitration, concerns under this general separation of powers
principle would arise if an arbitral panel were given authority that is constitutionally committed
to the executive. For example, the Supreme Court has held that the President must retain at
least some ability to control the exercise of federal criminal prosecutorial power. See Morrison
v. Olson, 487 U.S. 654 (1988). Thus, we believe the general separation of powers principle
would stand as a bar to vesting an arbitration panel with unreviewable authority to direct or
control the prosecution or conduct of federal litigation by the executive branch’s attorneys.

Where, on the other hand, a dispute over the exercise of executive authority is submitted ...
to binding arbitration, the general separation of powers principle has little force. The principle
prohibits incursions that "prevent the Executive Branch from accomplishing its constitutionally

¥ Buckley and NRA Political Victory Fund establish that Congress violates the anti-aggrandizemeat principle
if it retains control over any member of a noanlegislative body, even though & single member cannot alone take any
dispositive action. Thus, in the arbitration setting, it would not matter for purposes of separation of powers analysis
that Congress exercises coatrol over only a single member of, for example, a three-member arbitral panel. Such
an arrangement would violate the anti-aggrandizement principle.
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assigned functions.” Nixon v. Administrator of Gen. Servs., 433 U.S. at 443 (emphasis added).
quoted in Morrison v. Qlson, 487 U.S. 654, 695 (1988). The Constitution does not, however.
- assign to the executive branch exclusive responsibility for resolving disputes over the exercise
of its authority. The very language of Article I providing for federal court jurisdiction over
disputes involving "the United States” demonstrates that the Constitution does not require that
the authority to resolve such disputes over executive action be vested in the executive branch
itself. Resolution of such disputes by private arbitrators, therefore, does not in itself disturb the
separation of powers that the Constitution ordains.

In addition, the Constitution's text and structure grant the President a number powers that
are not, as such, components of that doctrine; examples include the commander in chief and
foreign affairs powers. The President may not be bound to the decision of an arbitrator in the
exercise of these constitutional powers, whether by statute or by purported agreement of the
President. Congress may not, for example, require the President to exercise the President’s
pardon power pursuant to the dictates of an arbitrator. See generally United States v. Klein, 80
U.S. 128, 148 (1871); Ex Parte Garland, 71 U.S. (4 Wall) 333, 380 (1866). '

V. Article T

Article I of the Constitution, which establishes the federal judicial branch, places at
least some limitations on the ability of the federal government to submit to binding arbitration.
Article III provides that “[t]he judicial Power of the United States, shall be vested in one
supreme Court, and in such inferior Courts as Congress may from time to time ordain and
establish.” U.S. Const. art. I, § 1. This “judicial power" does not refer to all federal
adjudications, however. See, e.g., Freytag v. CIR, 111 S. Ct. 2631, 2655 (1991) (Scalia, J..
concurring) ("there is nothing ‘inherently judicial’ about ‘adjudication’"). The Supreme Court
has long wrestled with the mandatory scope of the Article III vesting clause -- that is, what
federal adjudications must be committed to an Article III tribunal.** It is clear, however, that
Article IIT prohibits at least some matters from being submitted to binding arbitration.

Early on, the Supreme Court settled on a general approach for resolving questions
regarding Article IIT's scope:

we do not consider congress can either withdraw from judicial cognizance any
matter which, from its nature, is the subject of a suit at common law, orin - -
equity, or admiralty; nor, on the other hand, can it bring under the judicial power
a matter which, from its nature, is not a subject for judicial determination. At

* Congress may, however, have power to not provide for any federal adjudication of some matters. See

geperally Henry Hart, The Power of Congress to Limit the Jurisdiction of Federal Courts: An Exercise in
Dialectic, 66 Harv. L. Rev. 1362 (1953). If Congress has such a power, one notable exception would be the
Supreme Court’s original jurisdiction, which we do not believe that Congress could eliminate. See U.S. Const.
art. OI. § 2. cl. 2.
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the same time there are matters, involving public rights, which may be presented
in such form that the judicial power is capable of acting on them, and which are
susceptible of judicial determination, but which congress may or may not bring
within the cognizance of the courts of the United States, as it may deem proper.

Murmay's Lessee v. Hoboken Land & Improvement Co., 59 U.S. (18 How.) 272, 284 (1856).
In its generalities, this statement remains an accurate description of the Court’s approach to
Article III: there are three categories of determinations -- those that must be submitted to an
Article OI tribunal, those that may be submitted to such a tribunal, and those that may not be
submitted to such a tribunal.

The statement in Murray’s Lessee, however, has been taken further to establish a so-
called public rights doctrine. Under that doctrine, all federal adjudication would be required to
be conducted in an Article III forum except adjudication involving a public right.* Public
rights adjudication could presumably take whatever form Congress prescribed. Use of this
doctrine reached its highwater mark in Northern Pipeline Constr. Co. v. Marathon Pipe Line
Co., 458 U.S. 50 (1982) (plurality opinion), which defined public rights as "matters arising
between the Government and persons subject to its authority in connection with the performance
of the constitutional functions of the executive or legislative departments" and private rights as
“the liability of one individual to another under the law as defined.” Id. at 67-68, 69-70; see
Thomas v. Union Carbide Agric. Prods. Co. 473 U.S. 568, 585 (1985) (characterizing Northern
Pipeline). o ‘

More recently the Court has eschewed the public rights doctrine as set forth in Northern
Pipeline. The Court no longer accepts either the proposition that all federal adjudications of
private disputes must be submitted to an Article II tribunal or that Article IIT has no force in
cases between the government and an individual. Thomas, 473 U.S. at 585-86. The Supreme
Court dismissed the public rights doctrine approach® as formalistic and admonished that
“practical attention to substance rather than doctrinaire reliance on formal categories should
inform application of Article III." Id, at 587 (construing Crowell v. Benson, 285 U.S. 22
(1932)). The Court has thus directed that "the constitutionality of a given delegation of
adjudicative functions to a non-Article III body . . . be assessed by reference to the purposes
underlying the requirements of Article III." CFTC v. Schor, 478 U.S. 833, 847 (1986). The
Court has identified two such purposes: the first is to fulfill a separation of powers interest --

protecting the role of an independent judiciary -- while the second is to protect an individual .=

¥ The geaeral rule did not apply to courts for the territories or the District of Columbia, which arguably
perform federal adjudication, or to the courts martial. Northern Pipeline Constr. Co. v. Marathon Pipe Line Co.,
458 U.S. 50, 64-70 (1982) (plurality opinion)

¥ While the Court has abandoned the public rights doctrine, it occasionally uses the term “public rights” as
a shorthand reference to matters that need not be vested in an Article III tribunal, particularly in the context of the
Seventh Amendment. See, e.g., Granfinanciera, S.A. v. Nordberg, 492 U.S. 33 (1989); CFTC v. Schor, 478 U.S.
833, 853 (1986) ("this Court has rejected any attempt to make determinative for Article Il purposes the distinction
between public rights and private rights™).
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right -- the right to have claims decided by judges who are free of domination by other branches.
Id. at 848.3 Under the separation of powers rubric, the Court has resisted adopting a
formalistic approach in favor of one that looks to the actual effects on the constitutional role of
the Article I judiciary. The most significant factor is whether the adjudication involves a
subject matter that is part of or closely intertwined with a public regulatory scheme. We
consider the implications of the purposes of Article II first in the context of a statute that
mandates binding arbitration and then in the context of consensual submission to binding
arbitration.”’

A. Statutorily Mandated Binding Arbitration

1. Separation of Powers. The separation of powers purpose served by Article I, § 1
was explained in CFTC v. Schor, 478 U.S. 833 (1986): that vesting clause "safeguards the role

of the Judicial Branch in our tripartite system by barring congressional attempts ‘to transfer
jurisdiction {to non-Article III tribunals] for the purpose of emasculating’ constitutional courts
and thereby preventing ‘the encroachment or aggrandizement of one branch at the expense of
the other.”” Id. at 850 (quoting, respectively, National Insurance Co. v. Tidewater Co., 337
U.S. 582, 644 (1949) (Vinson, C.J., dissenting) and Buckley v. Valeo, 424 U.S. 1, 122 (1976)
(per curiam)). In reviewing assertions that a particular delegation to a non-Article III tribunal
violates Article II, the Court applies a general separation of powers principle; that is, the Court
looks to whether the practical effect of a delegation outside Article IIT is to undermine “the
constitutionally assigned role of the federal judiciary.” Schor, 478 U.S. at 851; see Thomas v.

2. For the purposes of this inquiry, Article III also defines the scope of another individual right, the Seventh’
Amendment right to a jury trial. [f an adjudication may be vested in a non-Article I tribunal. the Seventh
Amendment does not prohibit non-jury fact-finding:

{If [an] action must be tried under the auspices of an Article T court, thea the Seveath
Amendment affords the parties a right to a jury trial whenever the cause of action is legal in
nature. Coaversely, if Congress may assign the adjudication of a statutory cause of action to a
non-Article [II tribunal, then the Seventh Ameadment poses no independent bar to the adjudication
of that action by a nonjury factfinder.

Granfinanciera, 492 U.S. at 63-64.

¥ The ENRD memorandum refers to a third category -- court-ordered binding arbitration. We believe that”
a court may order binding arbitration only if it is specifically authorized to do so. When Congress expressly
commits jurisdiction to resolve cases of a particular type to the Article [ judiciary, the Article OI judiciary may
not rewrite the jurisdictional statute to provide for final resolution by some other ageat — any more than the
executive may refuse to carry out a valid statutory duty. Cf. Northern Pipeline Constr. Co. v. Marathon Pipe Line
Co.. 458 U.S. 50 (1982); Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952); In_re United States,
816 F.2d 1083 (6th Cir. 1987). If a statute grants a court authority to order binding arbitration, the scheme s
properly analyzed as an example of statutorily mandated binding arbitration. See, e.g., 28 U.S.C. § 651 et seq.
(authorizing federal district courts to refer matters to arbitration); 28 U.S.C. §§ 631, 636 (authorizing appointment
of and establishing powers of United States Magistrate Judges). :
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Union Carbide Agric. Prods. Co., 473 U.S. 568, 590 (1985) (looking to whether a delegation
outside Article III "threatens the independent role of the Judiciary in our constitutional scheme").

It is not possible to draw a broad conclusion regarding the validity of statutory schemes
that mandate binding arbitration, except to observe that some conceivable schemes would not
violate Article Il while other schemes conceivably could. See Thomas, 473 U.S. at 594. The
Court has listed three factors that it will examine to determine whether a particular adjudication
by a non-Article II tribunal, such as an arbitration panel, impermissibly undermines the
constitutional role of the judiciary. The Court looks first to the extent to which essential
attributes of judicial power are reserved to Article Il courts and the extent to which the non-
Article III forum exercises the range of jurisdiction and powers normally vested in Article II
courts; second to the origin and importance of the right to be adjudicated; and third to the
concerns that drove Congress to place adjudication outside Article III. Schor, 478 U.S. at 851.

The first factor focuses on whether the subject matter entrusted to the non-Article I
tribunal is restricted to a “particularized area of the law" or instead is relatively broad-ranging.
Id. at 852. The more broad ranging the tribunal’s authority, the greater the likelihood of an
Article II conflict. Where a tribunal has a particularized jurisdiction, however, granting the
tribunal authority to entertain additional matters in the nature of counterclaims is unlikely to
yield an impermissibly broad jurisdiction. Broadening the scope to reach pendant and ancillary
claims would raise serious concerns. Id. Also relevant is the range of remedies that the tribunal
is empowered to issue. The closer that range approximates the full range that might be issued
by an Article II tribunal, the more suspect the non-Article II tribunal appears. Most
significantly, this factor requires examination of the standard under which the determination of
an arbitration panel is reviewable. Id. at 853. In Thomas the statute that mandated binding
arbitration permitted judicial review only for “fraud, misconduct, or misrepresentation.” 473
U.S. at 592. The Court held that this limited review "preserves the ‘appropriate exercise of the
judicial function’" because it "protects against arbitrators who abuse their powers or willfully
misconstrue their mandate under the governing law." Id. (quoting Crowell v. Benson, 285 U.S.
22, 54 (1932)). : '

The second factor is the nature and importance of the right to be adjudicated by the non-
Article IIT tribunal. First and foremost, the Supreme Court has stated that any attempt by
Congress or the executive to vest the final adjudication of questions of constitutional law outside

Article IIT courts®® would raise serious constitutional concemns, see Thomas, 473 U.S. at 592;. -

although we acknowledge that the Court has never resolved this question. In any event, this ts -~
not ta say that constitutional claims may not ever be submitted to arbitration as an initial matter.

See, e.g., Ruckelshaus v. Monsanto Co., 467 U.S. 986 (1984). Rather, the serious
constitutional concerns that the Court has raised are avoided only if matters of constitutional law

¥ Of course, some constitutional issues may arise that are not justiciable by an Article III court. See, e.g2.,
Goldwater v. Carter, 444 U.S. 996 (1979). This does not mean that no government actor will make a determination
based on constitutional interpretation as to how to proceed. We would not, however, regard this as an
"adjudication.”
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must ultimately be subject to judicial review even if the matter may not have initially been
submitted to an Article II tribunal.*®  To avoid ruling unnecessarily on the difficult
constitutional question, the Supreme Court has required that Congress's intent to preclude
judicial review of constitutional claims be clear before the Court will entertain the validity of
such preclusion. See, e.g., Webster v. Doe, 486 U.S. 592 (1988); Weinberger v. Salfi, 422
U.S. 749 (1975); Johnson v. Robison, 415 U.S. 361, 373-74 (1974). Without such clear
congressional intent, a statute that simply purports to prohibit judicial review will not prohibit
judicial review of constitutional questions.*

In addition to constitutional issues, there are other rights the Court views as being “at the
‘core’ of matters normally reserved to Article IIl courts." Schor, 478 U.S. at 853. This
category was set forth as far back as Murray’s Lessee and includes "suit(s] at common law, or
in equity, or admiralty," Murray’s Lessee v. Hoboken Land & Improvement Co., 59 U.S. (18
How.) 272, 284 (1856), as well as claims of a “state law character," see Northern Pipeline v,
Marathon Pipe Line Co., 458 U.S. at 68-71. Because these matters historically have been
perceived to lie at the core of Article III, attempts to withdraw them from "judicial cognizance"
are subject to "searching" scrutiny. Schor, 478 U.S. at 854. The Court, however, has rejected
the contention that Article IIl works a blanket proscription on entrusting the resolution of such
matters to non-Article IIl tribunals. See id. at 853 (separation of powers principles do not
support - “accord[ing] the state law character of a claim talismanic power in Article III
inquiries"). Instead, we are to examine the specific adjudication vested outside Article II,
focusing on whether "Congress has . . . attempted to withdraw from judicial cognizance" the
determination of these core claims. Id, at 854. Here, we will look to the scope of the non-
Article III tribunal’s jurisdiction over core Article III claims, the extent to which the scope of
that jurisdiction is tailored to "valid and specific legislative necessities,” and the extent to which
determinations made by the non-Article III tribunal are subject to Article IIl review. Id. at 855.

On the other hand, when Congress creates rights outside Article II's core, most of the
matters that arise in connection with these rights can be "conclusively determined by the
Executive and Legislative Branches.” Thomas, 473 U.S. at 589. The prototype of such non-
core matters are rights created by statute as part of or intertwined with a complicated regulatory
scheme. See Schor, 478 U.S. at 853-54; Thomas, 473 U.S. at 589-90. Where this is the case,

¥ We do not mean to indicate that a party may never waive a constitutional claim or be barred from asserting.
a constitutional claim for procedural reasons such as failure to exhaust a statutory remedy, including submission to”
arbitration.

“  The Supreme Court has held questions relating only to "the interpretation or application of a -particular
provision of [a] statute to a particular set of facts" are not themselves constitutional questions and that Congress may
bar judicial review of such claims. See Robison, 415 U.S. at 367. The courts have been vigilant in rejecting
attempts by litigants to characterize as constitutional claims, especially under the Due Process Clause, what are in
fact challenges to “the interpretation of application of a particular provision of [a] statute to a particular set of facts. "
See, e.g., Sugrue v. Derwinski, 26 F.3d 8, 11 (2d Cir. 1994) (holding claimants cannot obtain judicial review of
“benefits determinations merely because those challenges are cloaked in constitutional terms”), cert. denied, 115
S. Ct. 2245 (1995).
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“the danger of [Congress or the executive] encroaching on the judicial powers is reduced.” Id.
Statutes mandating binding arbitration to resolve disputes that arise in connection with these
rights are unlikely to contravene Article IIl. That is not to say that such schemes cannot run
afoul of Article OI. But see Gordon Young, Public Rights and the Federal Judicial Power: From
Murray’s Lessee through Crowell to Schor, 35 Buff. L. Rev. 765, 792, 842 n.360 (1986).
While the Supreme Court has observed that the threat of encroachment is "reduced,” in such
circumstances, it has rejected the contention that Article III has no force in these cases. See
Thomas, 473 U.S. at 589.

The third factor, the purpose underlying the departure from Article III adjudication. has
little independent force. That factor looks to whether Congress has attempted to “"emasculate”
the judiciary by enacting a particular binding arbitration requirement. Thus, Article Il prohibits
Congress from “creat[ing] a phalanx of non-Article Il tribunals equipped to handle the entire

_business of the Article II courts without any Article IIT supervision or control.” Id. Absent

such a purpose, however, this factor alone would not limit Congress’s authority to enact a
mandatory binding arbitration scheme. See Thomas, 473 U.S. at 590; Crowell, 285 U.S. at 46.

The factors listed above should not be considered in isolation from one another. See,
e.g., Thomas, 473 U.S. at 592 (holding limit on judicial review permissible "in the

- circumstances” of that statutory scheme). For instance, the limited review upheld in Thomas

applied to adjudication of a right that was "closely integrated into a public regulatory scheme."
Id. at 594. If the right at issue had been closer to the core with which Article I is particularly
concerned, such limited review might not have been approved. All of this is by way of
demonstration that Article Il does not draw bright lines and so does not permit more specific
guidance than we have set forth. Whether a particular statutory scheme impermissibly
undermines the constitutional role of the judiciary can only be determined by reviewing the facts
and context of each such scheme.*!

2. Individual Rights. Article III also safeguards the right of litigants to have claims
decided by “judges who are free from potential domination by other branches. of government."
Schor, 478 U.S. at 848. It is doubtful that the government possesses this individual right.*
Even if it does, this individual right may be waived. See id. at 850-51; Thomas, 473 U.S. at
592-93. Where Congress enacts a statute that requires the government to submit to binding
arbitration, that statute -- as in the context of sovereign immunity -- acts as a waiver of whatever -

* As the Supreme Court instructed in Schor, “due regard must be given in each case to the unique &s.pects of
the congressional plan at issue and its practical consequences in light of the larger concerns that underlie Article
II.* 478 U.S. at 857.

“ Governmental interests are generally viewed under the heading of separation of powers. The assertion that
Congress impermissibly invades the executive by compelling the executive to submit to binding arbitration. for
example, is in essence an argument that Congress has violated the separation of powers. We assessed these
arguments in sections [IT and [V.

=25 -



right the government might have to litigate in an Article II tribunal. The extent to which
private litigants may be statutorily compelled to submit to binding arbitration is beyond the scope
of the present inquiry.*’

B. Consensual Binding Arbitration

Where there is no statute requiring parties to enter into binding arbitration, the parties
may nevertheless agree to do so. The same may be said of the government when it is a party.

Absent a statute to the contrary and assuming the availability of authority to effect any remedy.

that might result from the arbitration, we perceive no broad constitutional prohibition on the
government entering into binding arbitration. Such arrangements, however, are still technically
subject to scrutiny for conformity to the purposes underlying Article III. See Schor, 478 U.S.
at 850-51 (separation of powers violation may occur even though parties have consented). It is
difficult to see how the executive -- litigating on behalf of the government -- impermissibly
undermines the role of the judicial branch by agreeing to resolve a particular dispute through
binding arbitration. See Thomas, 473 U.S. at 591 (danger of encroachment is at a minimum
where parties consent to arbitration).” As to Article II's purpose of safeguarding the
individual right to independent adjudication, it is sufficient, where the parties consent, if the
agreement preserves Article IIT review of constitutional issues and permits an Article III tribunal
to review the arbitrators’ determinations for fraud, misconduct, or misrepresentation. Id. at 592.
Such agreements should also describe the scope and nature of the remedy that may be imposed
and care should be taken to insure that statutory authority exists to effect the potential remedy.

C. The Non-Delegation Doctrine

The previous discussion demonstrates that, at least in some instances, a non-Article III
tribunal may conduct federal adjudication. It might still be contended that the constitutional non-
delegation doctrine prohibits federal arbitral power from being vested in private actors. The
Supreme Court’s decisions in Auffmordt v. Hedden, 137 U.S. 310 (1890), and Kendall v.
United States ex rel. Stokes, 37 U.S. (12 Pet.) 524, 609-13 (1838), however, strongly implied
that there is no per se proscription on placing arbitral authority in private actors. We view the

“ We note that in Thomas, the Court seemed to indicate that private parties could be required to submit to”

binding arbitration as long as the arbitration process satisfied the requirements of due process. 473 U.S. at 592-93.
The Court had no occasion to define the specific requirements of due process in the binding arbitration context
because the parties had waived their due process objections. In addition, a requirement that private partiés submit
to binding arbitration could not be imposed in such a way as to work an unconstitutional condition. See Martin H.
Redish, Legislative Courts, Administrative Agencies, and the Northern Pipeline Decision, 1983 Duke L.J. 197, 212-
14: see also Thomas v. Union Carbide Agric. Prods. Co., 473 U.S. 568, 596 0.1 (198S) (Brennan, J., concurring).

“ If. however, the executive branch were to adopt and pursue a policy of entering into binding arbitratioa in
a systematic manner designed to undermine the judiciary s constitutional role, a serious coastitutional question wouid
arise.

226 -

i



Supreme Court’s opinion in Thomas as finally rejecting the argument that the Constitution
prohibits the delegation of adjudicative authority in a private party. In Thomas the Court found
no particular relevance in the fact that the adjudication was to be performed by “civilian
arbitrators, selected by agreement of the parties" as long as the circumstances do not indicate
that this mechanism would “diminish the likelihood of impartial decisionmaking, free from
political influence.” 473 U.S. at 590. As with all delegations, there must be standards to guide
the determination of the recipient of the delegated adjudicative authority, but this is not an
exacting requirement. See id. at 593; see generally Yakus v. United States, 321 U.S. 414
(1944). As long as these two criteria -- impartiality and discernable standards -- are present,
the non-delegation doctrine does not represent a blanket prohibition of final and binding
resolution of a dispute by private actors.

V1. Due Process

The Due Process Clause, U.S. Const. amend. V, does not prohibit the final resolution
of claims, including claims involving the government, through binding arbitration. For instance,
claims for reimbursement through Part B of the Medicare program, 42 U.S.C. § 1395j et seq.,
are subject to the final and unreviewable determination of a hearing officer who is hired by the
insurance carrier with which the federal government contracts for administration of the program.
See United States v. Erika, 456 U.S. 201 (1982). The Supreme Court rejected the contention
“that Due Process requires an additional administrative or judicial review by a Government’
rather than a carrier-appointed hearing officer.” Schweiker v. McClure, 456 U.S. 188, 198
(1982). The Due Process Clause does not establish bright-line requirements or prohibitions:
rather, "Due Process is flexible and calls for such procedural protections as the particular
situation demands." Morrissey v. Brewer, 408 U.S. 471, 481 (1972).

Whether an arbitrator with authority to issue a final, binding decision may be a private
actor or must be a government official, or whether any other facet of an arbitration proceeding
is consistent with the Due Process Clause, is determined by reference to three relevant factors.
Those factors are: the private interest that will be affected by the official action; the risk of
erroneous deprivation through the procedures used and the probable value of additional or
substitute safeguards; and the government's interest, including the function involved and the
fiscal and administrative burdens that the additional or substitute procedural requirement would

entail. See Schweiker, 456 U.S. at 198-200; Matthews v. Eldridge, 424 U.S. 319, 335 (1976). .
The precise requirements of these factors will vary depending on the facts and circumstances of - -

each specific arbitration. While they may in some instance combine to require that a final,
binding decision be vested in a government official, Schweiker stands for the proposition that
the Due Process Clause does not per se prohibit vesting such a decision in a private actor.
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VI. Conclusion

We reaffirm our conclusion that the Appointments Clause does not prohibit the federal
government from submitting to binding arbitration. In addition, we do not view any other
constitutional provision or doctrine as imposing a general prohibition against the federal
government entering into binding arbitration. Nevertheless, we do recognize that the
Constitution imposes substantial limits on the authority of the federal government to enter into
binding arbitration in specific cases.
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EXECUTIVE ORDER
CIVIL JUSTICE REFORM

By the authority vested in me as President by the
Constitution and the laws of the United States of America,
including section 301 of title 3, United States Code, and in
order to improve access to justice for all persons who wish to
avail themselves of court and administrative adjudicatory
tribunals to resolve disputes, to facilitate the just and
efficient resolution of civil claims involving the United States
Government, to encourage the filing of only meritorious civil
claims, to improve legislative and regulatory drafting to reduce
needless litigation, to promote fair and prompt adjudication
before administrative tribunals, and to provide a model for
similar reforms of litigation practices in the private sector and
in various states, it is hereby ordered as fcllows:

Section 1. Guidelines to Promote Just and Efficient
Government Civil Litigation. To promote the just and efficient
resolution of civil claims, those Federal agencies and litigation
counsel that conduct or otherwise participate in civil litigation
on behalf of the United States Government in Federal court shall
respect and adhere to the following guidelines during the conduct
of such litigation:

(a) Pre-filing Notice of a Complaint. No litigation
counsel shall file a complaint initiating civil litigation
without first making a reasonable effort to notify all disputants
about the nature of the dispute and to attempt to achieve a
settlement, or confirming that the referring agency that
previously handled the dispute has made a reasonable effort to
notify the disputants and to achieve a settlement or has used its
conciliation processes.

(b) Settlement Conferences. As soon as practicable after
ascertaining the nature of a dispute in litigation, and
throughout the litigation, litigation counsel shall evaluate
settlement possibilities and make reasonable efforts to settle
the litigation. Such efforts shsll include offering to
participate in a settlement conference or moving the court for a
conference pursuant to Rule 16 of the Federali Rules of Civil
Procedure in an attempt to resolve the dispute without additional
civil litigation.

(c) Alternative Methods of Resolving the Dispute in
Litigation. Litigation counsel shall make reasonable attempts to
resolve a dispute expeditiously and properly before proceeding to
trial.

(1) Whenever feasible, claims shou:ld be resolved
through informal discussions, negotiations, and settlements
rather than through utilization of any formal court
proceeding. Where the benefits of Alternative Dispute



Resolution ("ADR") may be derived, and after consultation
with the agency referring the matter, litigation counsel
should suggest the use of an appropriate ADR technique to
the parties.

(2) It is appropriate to use ADR techniques or
processes to resolve claims of or against the United States
or its agencies, after litigation counsel determines that
the use of a particular technique is warranted in the
context of a particular claim or claims, and that such use
will materially contribute to the prompt, fair, and
efficient resolution of the claims.

(3) To facilitate broader and effective use of
informal and formal alternative dispute resolution methods,
all litigation counsel should be trained in ADR techniques.

(d) Discovery. To the extent practical, litigation counsel
shall make every reasonable effort to streamline and expedite
discovery in cases under counsel’s supervision and control.

(1) Review of Proposed Document Regquests. Each agency
within the executive branch shall establish a coordinated
procedure for the conduct and review of document discovery
undertaken in litigation directly by that agency when that
agency is litigation counsel. The procedure shall include,
but is not necessarily limited to, review by a senior lawyer
prior to service or filing of the request in litigation to
determine that the request is not cumulative or duplicative,
unreasonable, oppressive, unduly burdensome or expensive,
taking into account the requirements of the litigation, the
amount in controversy, the importance of the issues at stake
in the litigation, and whether the documents can be obtained
from some other source that is more convenient, less
burdensome, or less expensive.

(2) Discovery Motions. Before petitioning a court to
resolve a discovery motion or petitioning a court to impose
sanctions for discovery abuses, litigation counsel shall
attempt to resolve the dispute with oppusing counsel. If
litigation counsel makes a discovery motion concerning the
dispute, he or she shall represent in that motion that any
attempt at resolution was unsuccessful or impracticable
under the circumstances.

(e) Sanctions. Litigation counsel shall take steps to seek
sanctions against opposing counsel and opposing parties where
appropriate.




(1) Litigation counsel shall evaluate filings made by
opposing parties and, where appropriate, shall petition the
court to impose sanctions against those responsible for
abusive practices.

(2) Prior to filing a motion for sanctions, litigation
counsel shall submit the motion for review to the sanctions
officer, or his or her designee, within the litigation
counsel’s agency. Such officer or designee shall be a
senior supervising attorney within the agency, and shall be
licensed to practice law before a State court, courts of the
District of Columbia, or courts of any territory or
Commonwealth of the United States. The sanctions officer or
designee shall also review motions for sanctions that are
filed against litigation counsel, the United States, its
agencies, or its officers.

(f) Improved Use of Litigation Resources. Litigation
counsel shall employ efficient case management techniques and
shall make reasonable efforts to expedite civil litigation in
cases under that counsel’s supervision and control. This includes
but is not limited to:

(1) making reasonable efforts to negotiate with other
parties about, and stipulate to, facts that are not in
dispute;

(2) reviewing and revising pleadings and other filings
to ensure that they are accurate and that they reflect a
narrowing of issues, if any, that has resulted from

discovery;
(3) requesting early trial dates where practicable;
(4) moving for summary judgment in every case where

the movant would be likely to prevail, or where the motion
is likely to narrow the issues to be tried; and

(5) reviewing and revising pleadings and other filings
to ensure that unmeritorious threshold defenses and
jurisdictional arguments, resulting in unnecessary delay,
are not raised.

Sec. 2. Government Pro Bono and Volunteer Service. All
federal agencies should develop appropriate programs to encourage
and facilitate pro bono legal and other volunteer service by
government employees, including attorneys.

Sec. 3. Principles to Enact Legislation and Promulgate
Regulations Which Do Not Unduly Burden the Federal Court Svstem.




(a) General Duty to Review Legislation and Regqulations.

Within current budgetary constraints and existing executive
branch coordination mechanisms and procedures established in OMB
Circular A-19 and Executive Order No. 12866, each agency
promulgating new regulations, reviewing existing regulations,
developing legislative proposals concerning regulations, and
developing new legislation shall adhere to the following
requirements:

(1) The agency’s proposed legislation and regulations
shall be reviewed by the agency to eliminate drafting errors
and needless ambiguity;

(2) The agency’s proposed legislation and regulations
shall be written to minimize needless litigation; and

(3) The agency’s proposed legislation and regulations
shall provide a clear and certain legal standard for
affected conduct rather than a general standard, and shall
promote simplification and burden reduction.

(b) Specific Issues for Review. In conducting the reviews
required by subsection (a), each agency formulating proposed
legislation and regulations shall make every reasonable effort to
ensure:

(1) that the legislation--

(A) specifies whether all causes of action
arising under the law are subject to statutes of
limitations;

(B) specifies in clear language the preemptive
effect, if any, to be given to the law;

(C) specifies in clear language the effect on
existing Federal law, if any, including all provisions
repealed, circumscribed, displaced, impaired, or
modified;

(D) provides a clear and certain legal standard
for affected conduct rather than a general standard,
and a mens rea requirement if it is a criminal statute;

(E) specifies whether private arbitration and
other forms of private dispute resolution are
appropriate under enforcement and relief provisions;
subject to constitutional requirements;

(F) specifies whether the provisions of the law
are severable if one or more of them is found to be
unconstitutional; '



(G) specifies in clear language the retroactive
effect, if any, to be given to the law;

(H) specifies in clear language the applicable
burdens of proof;

(I) specifies in clear language whether it grants
private parties a right to sue and, if so, the relief
available and the conditions and terms for authorized
awards of attorney’s fees, if any;

(J) specifies whether State courts have
jurisdiction under the law and, if so, whether and
under what conditions an action would be removable to
Federal court;

(K) specifies whether administrative proceedings
are to be required before parties may file suit in
court and, if so, describes those proceedings and
requires the exhaustion of administrative remedies;

(L) sets forth the standards governing the
assertion of personal jurisdiction, if any;

(M) defines. key statutory terms, either
explicitly or by reference to other statutes that
explicitly define those terms;

(N) specifies whether the legislation applies to
the Federal Government or its agencies;

(O) specifies whether the legislation applies to
States, territories, the District of Columbia, and the
Commonwealths of Puerto Rico and of the Northern
Mariana Islands; :

(P) specifies what remedies are available such as
money damages, civil penalties, injunctive relief, and
attorney’s fees; and

(Q) addresses other important issues affecting
clarity and general draftsmanship of legislation set
forth by the Attorney General, with the concurrence of
the Director of the Office of Management and Budget
("OMB") and after consultation with affected agencies,
that are determined to be in accordance with the
purposes of this order.

(2) that the regulation--

(A) specifies in clear language the preemptive
effect, if any, to be given to the regulation;



(B) specifies in clear language the effect on
existing Federal law or regulation, if any, including
all provisions repealed, circumscribed, displaced,
impaired, or modified;

(C) provides a clear and certain legal standard
for affected conduct rather than a general standard,
while promoting simplification and burden reduction;

(D) specifies in clear language the retroactive
effect, if any, to be given to the regulation;

(E) specifies whether administrative proceedings
are to be required before parties may file suit in
court and, if so, describes those proceedings and
requires the exhaustion of administrative remedies;

(F) defines key terms, either explicitly or by
reference to other regulations or statutes that
explicitly define those items; and

(G) addresses other important issues affecting
clarity and general draftsmanship of regulations set
forth by the Attorney General, with the concurrence of
the Director of the Office of Management and Budget and
after consultation with affected agencies, that are
determined to be in accordance with the purposes of
this order. :

(c) Cextification of Compliance for Agency Legiglation or
Regulations. When transmitting such draft legislation or
regulation to "OMB", the agency must certify that (1) it has
reviewed such draft legislation or regulation in light of this
section, and that (2) either the draft legislation or regulation
meets the applicable standards provided in subsections (a) and
(b) of this section, or it is unreasonable to require the
particular piece of draft legislation or regulation to meet one
or more of those standards. Where the standards are not met, the
agency certification must include an explanation of the reasons
for the departure from the standards.

Sec. 4. Principles to Promote Just and Efficient
Administrative Adjudications.

(a) Implementation of Administrative Conference
Recommendations. In order to promote just and efficient
resolution of disputes, an agency that adjudicates administrative
claims shall, to the extent reasonable and practicable, and when
not in conflict with other sections of this order, implement the
recommendations of the Administrative Conference of the United
States, entitled "Case Management as a Tool for Improving Agency
Adjudication, " as contained in 1 C.F.R. 305.86-7 {(1991).
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(b) Improvements in Administrative Adjudication. All

federal agencies should review their administrative adjudicatory
processes and develop specific procedures to reduce delay in '
decision-making, to facilitate self-representation, to expand
non-lawyer counseling and representation where appropriate, and
to invest maximum discretion in fact-finding officers to
encourage appropriate settlement of claims as early as possible.

(c) Biag. All federal agencies should review their
administrative adjudicatory processes to identify any type of
bias that hinders full access to justice for all persons;
regularly train all fact-finders, decision-makers and
administrative law judges to eliminate such bias; and establish
appropriate mechanisms to receive and resolve bias complaints
from persons who appear before administrative adiudicatory
tribunals.

(d) Public Education. All federal agencies should develop
effective and simple methods, including the use of electronic
technology, to educate the public about its claims/benefits
policies and procedures.

Sec. 5. Coordination by the Department of Justice.

(a) The Attorney General shall coordinate efforts by
Federal agencies to implement sections 1, 2 and 4 of this order.

(b) To implement the principles and purposes announced by
this order, the Attorney General is authorized to issue
guidelines implementing sections 1 and 4 of this order for the
Department of Justice. Such guidelines shall sexrve as models for
internal guidelines that may be issued by other agencies pursuant
to this order.

Sec. 6. Definitions. For purposes of this order:

(a) The term "agency" shall be defined as that term is
defined in section 451 of title 28, United States Code, except
that it shall exclude all departments and establishments in the
legislative or judicial branches of the United S:tates.

(b)  The term "litigation counsel" shall be defined as the
trial counsel or the office in which such trial counsel is
employed, such as the United States Attorney’s Cifice for the
district in which the litigation is pending or a litigating
division of the Department of Justice. Special Assistant United
States Attorneys are included within this definition. Those
agencies authorized by law to represent themselves in court
without assistance from the Department of Justicz are also
included in this definition, as are private counsel hired by any
Federal agency .to conduct litigation on behalf of the agency or
the United States.



Sec. 7. No Private Rights Created. This order is intended
only to improve the internal management of the executive branch

in resolving disputes, conducting litigation in a reasonable and
just manner, and reviewing legislation and regulations. This
order shall not be construed as creating any right or benefit,
substantive or procedural, enforceable at law or in equity by a
party against the United States, its agencies, its officers, or
any other person. This order shall not be construed to create any
right to judicial review involving the compliance or
noncompliance of the United States, its agencies, its officers,
or any other person with this order. Nothing in this order shall
be construed to obligate the United States to accept a particular
settlement or resolution of a dispute, to alter its standards for
accepting settlements, to forego seeking a consent decree or
other relief, or to alter any existing delegation of settlement
or litigating authority.

Sec. 8. Scope.

(a) No Applicability to Criminal Matters or Proceedings in

Foreign Courts. This order is applicable to civil matters only.
It is not intended to affect criminal matters, including
enforcement of criminal fines or judgments of criminal
forfeiture. This order does not apply to litigation brought by
or against the United States in foreign courts or tribunals.

(b) Application of Notice Provision. Notice pursuant to

subsection (a) of section 1 is not required (1) in any action to
seize or forfeit assets subject to forfeiture or in any action to
seize property; (2) in any bankruptcy, insolvency,
conservatorship, receivership, or liquidation proceeding; (3)
when the assets that are the subject of the action or that would
satisfy the judgment are subject to flight, dissipation, or
destruction; (4) when the defendant is subject to flight; (5)
when, as determined by litigation counsel, exigent circumstances
make providing such notice impracticable or such notice would
otherwise defeat the purpose of the litigation, such as in
actions seeking temporary restraining orders or preliminary
injunctive relief; or (6) in those limited classes of cases where
the Attorney General determines that providing such notice would
defeat the purpose of the litigation.

(c) Application of Alternative Dispute Resolution.

Subsections (c) of section 1 of this order shall not apply (1) to
any action to seize or forfeit assets subject to forfeiture, or
(2) to any debt collection case (including any action for civil
penalties or taxes) involving an amount in controversy less than
$100,000.

(d) Additional Guidance as to Scope. The Attorney General
shall have the authority to issue further guidance as to the
scope of this order, except section 3, consistent with the
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purposes of this order.

Sec. 9. Conflicts with Other Rules. Nothing in this order
shall be construed to require litigation counsel or any agency to
act in a manner contrary to the Federal Rules of Civil Procedure,
Tax Court Rules of Practice and Procedure, State or Federal law,
other applicable rules of practice or procedure, or court order.

Sec. 10. Privileged Information. Nothing in this order
shall compel or authorize the disclosure of privileged
information, sensitive law enforcemert infcrmation, information
affecting national security, or information the disclosure of
which is prohibited by law.

Sec. 11. Effective Date. This order shall become effective
90 days after the date of signature. This order shall not apply
to litigation commenced prior to the effective date.

Sec. 12. Revocation. Executive Order 12778 is hereby
revoked.

WILLIAM J. CLINTON
THE WHITE HOUSE,



THE WHITE HOUSE

WASHINGTON

October 25, 1995

MEMORANDUM FOR ALICE M. RIVLIN
FROM: ABNER J. MIKVA

SUBJECT: PROPOSED EXECUTIVE ORDER

I am attaching a proposed Executive Order to replace
Executive Order No. 12778 on the subject of Civil Justice Reform.
The current Executive Order 12778 bars the United States from
entering into binding arbitration. The proposed Executive Order
reverses this policy, allowing the United States to enter into
binding arbitration, as part of an ADR initiative or otherwise.
This change reflects the opinion of the Office of Legal Counsel
(September 7, 1995) that the Appointments Clause of the U.S.
Constitution does not bar the United States from entering into
binding arbitration.

The proposed Executive Order also makes several other
changes, including the correction of the restatement of law on
the admissibility of expert testimony.

By this memo, I am requesting that the Office of Management
and Budget process the proposed Executive Order pursuant to
Executive Order No. 11030, as amended. I would be grateful if
such processing were accomplished as soon as possible.
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THE WHITE HOUSE

WASHINGTON

October 25, 1995

MEMORANDUM FOR ALICE M. RIVLIN

Lo
FROM: ABNER J. MIKVA /{f bt
SUBJECT: PROPOSED EXECUTIVE ORDER

I am attaching a proposed Executive Order to replace
Executive Order No. 12778 on the subject of Civil Justice Reform.
The current Executive Order 12778 bars the United States from
entering into binding arbitration. The proposed Executive Order
reverses this policy, allowing the United States to enter into
binding arbitration, as part of an ADR initiative or otherwise.
This change reflects the opinion of the Office of Legal Counsel
(September 7, 1995) that the Appointments Clause of the U.S.
Constitution does not bar the United States from entering into
binding arbitration.

The proposed Executive Order also makes several other
changes, including the correction of the restatement of law on
the admissibility of expert testimony.

By this memo, I am requesting that the Office of Management
and Budget process the proposed Executive Order pursuant to
Executive Order No. 11030, as amended. I would be grateful if
such processing were accomplished as soon as possible.



EXECUTIVE ORDER
CIVIL JUSTICE REFORM

By the authority vested in me as President by the
Constitution and the laws of the United States of America,
including section 301 of title 3, United States Code, and in
order to improve access to justice for all persons who wish to
avail themselves of court and administrative adjudicatory
tribunals to resolve disputes, to facilitate the just and
efficient resolution of civil claims .involving the United States
Government, to encourage the filing of only meritorious civil
claims, to improve legislative and regulatory drafting to reduce
needless litigation, to promote fair and prompt adjudication
before administrative tribunals, and to provide a model for
similar reforms of litigation practices in the private sector and
in various states, it is hereby ordered as follows:

Section 1. Guidelines to Promote Just and Efficient
Government Civil Litigation. To promote the just and efficient
resolution of civil claims, those Federal agencies and litigation-
counsel that conduct or otherwise participate in civil litigation
on behalf of the United States Government in Federal court shall
respect and adhere to the following guidelines during the conduct
of such litigation:

(a) Pre-filing Notice of a Complaint. No litigation
counsel shall file a complaint initiating civil litigation
without first making a reasonable effort to notify all disputants
about the nature of the dispute and to attempt to achieve a
settlement, or confirming that the referring agency that
previously handled the dispute has made a reasonable effort to
notify the disputants and to achieve a settlement or has used its
conciliation processes.

(b) Settlement Conferences. As soon as practicable after
ascertaining the nature of a dispute in litigation, and
throughout the litigation, litigation counsel shall evaluate
settlement possibilities and make reasonable efforts to settle
the litigation. Such efforts shall include offering to
participate in a settlement conference or moving the court for a
conference pursuant to Rule 16 of the Federal Rules of Civil
Procedure in an attempt to resolve the dispute without additional
civil litigation.

(c) Alternative Methods of Resolving the Dispute in
Litigation. Litigation counsel shall make reasonable attempts to

resolve a dispute expeditiously and properly before proceeding to
trial.

(1) Whenever feasible, claims should be resolved
through informal discussions, negotiations, and settlements
rather than through utilization of any formal court
proceeding. Where the benefits of Alternative Dispute



Resolution ("ADR") may be derived, and after consultation
with the agency referring the matter, litigation counsel
should suggest the use of an appropriate ADR technique to
the parties.

(2) It is appropriate to use ADR techniques or
processes to resolve claims of or against the United States
or its agencies, after litigation counsel determines that
the use of a particular technique is warranted in the
context of a particular claim or claims, and that such use
will materially contribute to the prompt, fair, and
efficient resolution of the claims.

(3) To facilitate broader and effective use of
informal and formal alternative dispute resolution methods,
all litigation counsel should be trained in ADR techniques.

(d) Discovery. To the extent practical, litigation counsel
shall make every reasonable effort to streamline and expedite
discovery in cases under counsel’s supervision and control.

(1) Review of Proposed Document Requests. Each agency
within the executive branch shall establish a coordinated

procedure for the conduct and review of document discovery
undertaken in litigation directly by that agency when that
agency is litigation counsel. The procedure shall include,
but is not necessarily limited to, review by a senior lawyer
prior to service or filing of the request in litigation to
determine that the request is not cumulative or duplicative,
unreasonable, oppressive, unduly burdensome or expensive,
taking into account the requirements of the litigation, the
amount in controversy, the importance of the issues at stake
in the litigation, and whether the documents can be obtained
from some other source that is more convenient, less
burdensome, or less expensive.

(2) Discovery Motiocns. Before petitioning a court to
resolve a discovery motion or petitioning a court to impose
sanctions for discovery abuses, litigation counsel shall
attempt to resolve the dispute with opposing counsel. 1If
litigation counsel makes a discovery motion concerning the
dispute, he or she shall represent in that motion that any
attempt at resolution was unsuccessful or impracticable
under the circumstances.

(e) Sanctions. Litigation counsel shall take steps to seek
sanctions against opposing counsel and opposing parties where
appropriate.



(1) Litigation counsel shall evaluate filings made by
opposing parties and, where appropriate, shall petition the
court to impose sanctions against those responsible for
abusive practices.

(2) Prior to filing a motion for sanctions, litigation
counsel shall submit the motion for review to the sanctions
officer, or his or her designee, within the litigation
counsel’s agency. Such officer or designee shall be a
senior supervising attorney within the agency, and shall be
licensed to practice law before.a State court, courts of the
District of Columbia, or courts of any territory or
Commonwealth of the United States. The sanctions officer or
designee shall also review motions for sanctions that are
filed against litigation counsel, the United States, its
agencies, or its officers.

(f£) Improved Use of Litigation Resources. Litigation

counsel shall employ efficient case management techniques and
shall make reasonable efforts to expedite civil litigation in
cases under that counsel’s supervision and control. This includes
but is not limited to:

(1) making reasonable efforts to negotiate with other
parties about, and stipulate to, facts that are not in
dispute;

(2) reviewing and revising pleadings and other filings
to ensure that they are accurate and that they reflect a
narrowing of issues, if any, that has resulted from

discovery;
(3) requesting early trial dates where practicable;
(4) moving for summary judgment in every case where

the movant would be likely to prevail, or where the motion
is likely to narrow the issues to be tried; and

(5) reviewing and revising pleadings and other filings
to ensure that unmeritorious threshold defenses and
jurisdictional arguments, resulting in unnecessary delay,
are not raised.

Sec. 2. Government Pro Bono and Volunteer Service. All
federal agencies should develop appropriate programs to encourage
and facilitate pro bono legal and other volunteer service by
government employees, including attorneys.

Sec. 3. Principles to Enact Legislation and Promulgate
Requlations Which Do Not Unduly Burden the Federal Court Svstem.

==



(a) General Duty to Review Legislation and Requlations.
Within current budgetary constraints and existing executive
branch coordination mechanisms and procedures established in OMB
Circular A-19 and Executive Order No. 12866, each agency
promulgating new regulations, reviewing existing regulations,
developing legislative proposals concerning regulations, and
developing new legislation shall adhere to the following
requirements:

(1) The agency’s proposed legislation and regulations
shall be reviewed by the agency.to eliminate drafting errors
and needless ambiguity;

(2) The agency’s proposed legislation and regulations
shall be written to minimize needless litigation; and

(3) The agency’'s proposed legislation and regulations
shall provide a clear and certain legal standard for
affected conduct rather than a general standard, and shall
promote simplification and burden reduction.

(b) Specific Issues for Review. 1In conducting the reviews
required by subsection (a), each agency formulating proposed
legislation and regulations shall make every reasonable effort to
ensure:

(1) that the legislation--

(A) specifies whether all causes of action
arising under the law are subject to statutes of
limitations;

(B) specifies in clear language the preemptive
effect, if any, to be given to the law;

(C) specifies in clear language the effect on
existing Federal law, if any, including all provisions
repealed, circumscribed, displaced, impaired, or
modified;

(D) provides a clear and certain legal standard
for affected conduct rather than a general standard,
and a mens rea requirement if it is a criminal statute;

(E) specifies whether private arbitration and
other forms of private dispute resolution are
appropriate under enforcement and relief provisions;
subject to constitutional requirements;

(F) specifies whether the provisions of the law
are severable if one or more of them is found to be
unconstitutional; s



(G) specifies in clear language the retroactive
effect, if any, to be given to the law;

(H) specifies in clear language the applicable
burdens of proof;

(I) specifies in clear language whether it grants
private parties a right to sue and, if so, the relief
available and the conditions and terms for authorized
awards of attorney’s fees, if any;

(J) specifies whether State courts have
jurisdiction under the law and, if so, whether and
under what conditions an action would be removable to
Federal court;

(K) specifies whether administrative proceedings
are to be required before parties may file suit in
court and, if so, describes those proceedings and
requires the exhaustion of administrative remedies;

(L) sets forth the standards governing the
assertion of personal jurisdiction, if any;

(M) defines key statutory terms, either
explicitly or by reference to other statutes that
explicitly define those terms;

(N) specifies whether the legislation applies to
the Federal Government or its agencies;

(0) specifies whether the legislation applies to
States, territories, the District of Columbia, and the
Commonwealths of Puerto Rico and of the Northern
Mariana Islands;

(P) specifies what remedies are available such as
money damages, civil penalties, injunctive relief, and
attorney’'s fees; and

(Q) addresses other important issues affecting
clarity and general draftsmanship of legislation set
forth by the Attorney General, with the concurrence of
the Director of the Office of Management and Budget
("OMB") and after consultation with affected agencies,
that are determined to be in accordance with the ‘
purposes of this order.

(2) that the regulation--

(A) specifies in clear language the preemptive
effect, if any, to be given to the regulation;



-

(B) specifies in clear language the effect on
existing Federal law or regulation, if any, including
all provisions repealed, circumscribed, displaced,
impaired, or modified;

(C) provides a clear and certain legal standard
for affected conduct rather than a general standard,
while promoting simplification and burden reduction;

(D) specifies in clear language the retroactive
effect, if any, to be given to the regulation;

(E) specifies whether administrative proceedings
are to be required before parties may file suit in
court and, if so, describes those proceedings and
requires the exhaustion of administrative remedies;

(F) defines key terms, either explicitly or by
reference to other regulations or statutes that
explicitly define those items; and

(G) addresses other important issues affecting
clarity and general draftsmanship of regulations set
forth by the Attorney General, with the concurrence of
the Director of the Office of Management and Budget and
after consultation with affected agencies, that are
determined to be in accordance with the purposes of
this order.

(c) Certification of Compliance for Agency Legislation or
Requlations. When transmitting such draft legislation or

regulation to "OMB", the agency must certify that (1) it has
reviewed such draft legislation or regulation in light of this
section, and that (2) either the draft legislation or regulation
meets the applicable standards provided in subsections (a) and
(b) of this section, or it is unreasonable to require the
particular piece of draft legislation or regulation to meet one
or more of those standards. Where the standards are not met, the
agency certification must include an explanation of the reasons
for the departure from the standards.

Sec. 4. Principles to Promote Just and Efficient
Administrative Adjudications. :

(a) Implementation of Administrative Conference
Recommendations. In order to promote just and efficient

resolution of disputes, an agency that adjudicates administrative
claims shall, to the extent reasonable and practicable, and when
not in conflict with other sections of this order, implement the
recommendations of the Administrative Conference of the United
States, entitled "Case Management as a Tool for Improving Agency
Adjudication, " as contained in 1 C.P<R. 305.86-7 (1991).
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(b) Improvements in Administrative Adjudication. All
federal agencies should review their administrative adjudicatory
processes and develop specific procedures to reduce delay in
decision-making, to facilitate self-representation, to expand
non-lawyer counseling and representation where appropriate, and
to invest maximum discretion in fact-finding officers to
encourage appropriate settlement of claims as early as possible.

(¢) Bias. All federal agencies should review their
administrative adjudicatory processes to identify any type of
bias that hinders full access to justice for all persons;
regularly train all fact-finders, decision-makers and
administrative law judges to eliminate such bias; and establish
appropriate mechanisms to receive and resolve bias complaints
from persons who appear before administrative adjudicatory
tribunals.

(d) Public Education. All federal agencies should develop
effective and simple methods, including the use of electronic
technology, to educate the public about its claims/benefits
policies and procedures.

Sec. 5. Coordination by the Department of Justice.

(a) The Attorney General shall coordinate efforts by
Federal agencies to implement sections 1, 2 and 4 of this order.

(b) To implement the principles and purposes announced by
this order, the Attorney General is authorized to issue
guidelines implementing sections 1 and 4 of this order for the
Department of Justice. Such guidelines shall serve as models for
internal guidelines that may be issued by other agencies pursuant
to this order.

Sec. 6. Definitions. For purposes of this order:

(a) The term "agency" shall be defined as that term is
defined in section 451 of title 28, United States Code, except
that it shall exclude all departments and establishments in the
legislative or judicial branches of the United States.

(b) The term "litigation counsel" shall be defined as the
trial counsel or the office in which such trial counsel is
employed, such as the United States Attorney’'s Office for the
district in which the litigation is pending or a litigating
division of the Department of Justice. Special Assistant United
States Attorneys are included within this definition. Those
agencies authorized by law to represent themselves in court
without assistance from the Department of Justice are also
included in this definition, as are private counsel hired by any
Federal agency to conduct litigation on behalf of the agency or
the United States. —



Sec. 7. No Private Rights Created. This order is intended
only to improve the internal management of the executive branch
in resolving disputes, conducting litigation in a reasonable and
just manner, and reviewing legislation and regulations. This
order shall not be construed as creating any right or benefit,
substantive or procedural, enforceable at law or in equity by a
party against the United States, its agencies, its officers, or
any other person. This order shall not be construed to create any
right to judicial review involving the compliance or
noncompliance of the United States, its agencies, its officers,
or any other person with this order. .Nothing in this order shall
be construed to obligate the United States to accept a particular
settlement or resolution of a dispute, to alter its standards for
accepting settlements, to forego seeking a consent decree or
other relief, or to alter any existing delegation of settlement
or litigating authority.

Sec. 8. Scope.

(a) No Applicability to Criminal Matters or Proceedings in
Foreign Courts. This order is applicable to civil matters only.
It is not intended to affect criminal matters, including
enforcement of criminal fines or judgments of criminal
forfeiture. This order does not apply to litigation brought by
or against the United States in foreign courts or tribunals.

(b) Application of Notice Provision. Notice pursuant to
subsection (a) of section 1 is not required (1) in any action to

seize or forfeit assets subject to forfeiture or in any action to
seize property; (2) in any bankruptcy, insolvency,
conservatorship, receivership, or liquidation proceeding; (3)
when the assets that are the subject of the action or that would
satisfy the judgment are subject to flight, dissipation, or
destruction; (4) when the defendant is subject to flight; (5)
when, as determined by litigation counsel, exigent circumstances
make providing such notice impracticable or such notice would
otherwise defeat the purpose of the litigation, such as in
actions seeking temporary restraining orders or preliminary
injunctive relief; or (6) in those limited classes of cases where
the Attorney General determines that providing such notice would
defeat the purpose of the litigation.

(c) Application of Alternative Dispute Resolution.
Subsections (c) of section 1 of this order shall not apply (1) to

any action to seize or forfeit assets subject to forfeiture, or -
(2) to any debt collection case (including any action for civil
penalties or taxes) involving an amount in controversy less than
$100,000.

(d) Additional Guidance as to Scope. The Attorney General
shall have the authority to issue further guidance as to the

scope of this order, except section 3, consistent with the
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purposes of this order.

Sec. 9. Conflicts with Other Rules. Nothing in this order
shall be construed to require litigation counsel or any agency to
act in a manner contrary to the Federal Rules of Civil Procedure,
Tax Court Rules of Practice and Procedure, State or Federal law,
other applicable rules of practice or procedure, or court order.

Sec. 10. Privileged Information. Nothing in this order

shall compel or authorize the disclosure of privileged
information, sensitive law enforcement information, information
affecting national security, or information the disclosure of
which is prohibited by law.

Sec. 11. Effective Date. This order shall become effective
90 days after the date of signature. This order shall not apply
to litigation commenced prior to the effective date.

Sec. 12. Revocation. Executive Order 12778 is hereby
revoked. ‘

WILLIAM J. CLINTON
THE WHITE HOUSE,



