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eXECUTIVE OFFICE OF THE P~ES1DENi 
OFFice OF MANAGEMENT ANC !UOGET 

~ASH~T~.O.C. 20603 

October 30, 1995 

MEMORANDUM FOR DESIGNATED AGENCY HEADS 

SUBJECT: 

(SEE ATTAcunD DleTRIOU':'ION LIST) 

Robert O. DQm~a~ 
General Counsel 

Proposed Executive Order Entitled "Civil Justice 
R.eform" 

Attached is Ii. proposed gxecutive order entitled I'Civil 
JU$t1ce R~rUL·lH. ,I 

It was prelta%:~d by the white Ro·.ule Counsel's Office, in 
.aceordance with the provisions of Executive Order No. 1~030, as 
~menc:leci. 

On benal! or the Oir~c~or of the Office of ~anagemene Qnd 
Budget, I would appreciate reeeivir.g any comments you may have 
concerning this proposal. !f you have a.ny c:ornrnent.s or 
objece1ons. they should be re.ceived no lat;er than close of 
business we~needay, Novembel 8, l~9S. P~e4~e be adyiacd that 
agencies thae do not respond by the November 8, 1995 deadline 
will be recorc!ec1 as not object..lu~ ~o t.he p.QPQsal. 

Comment.s or inquiries may be o~ml.:.;.t;;t::Id by telephone to Mr. 
Mac ~eed of this office (Phone: 395-3563; Pax; 395-7294). 

Thank you. 

A~t.a=hmen~5 - Districution List. 
?roposed Executive O~der 

ee: Jack Lew 
John Koskinen 
Gordon Adams 
T.J. Gla\1.thier 
Bob Litan 
Joe Minarik 
Ken Apfel 
Nancy-Ann Min 
Sally Katzen 
Steve Kelman 
Chantale Wong 
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Honorable Warren Christ.opher 
Secretary 
Oepartment 0: State 

Honorable Robert E. Rubin 
Secretary 
Department of the Treasury 

Honor·able William Perry 
·Secret.ary 
Departrnene of Defense 

Honorable Oaniel R. Glickman 
Secx-etary 
Department. of Agriculture 

Honorable Henry G. Cisneros 
secretary 

OCT 31'95 

Department of Housing and Urban Develcpment 

Honorable Janet Reno 
United States Attorney General 

Honorable Ron Brown 
secretary 
Department of Commerce 

Honorable Federico Pena 
Secretary 
Department of Trane~ortation 

Honorable Bruce Babbitt 
Secretary 
Department of the Ineerior 

H~ncr~ble Robert Reich 
Sl!creeary 
Oepartm~nt of Labor 

Honorable Rieh~rd w. Riley 
Secretary 
Department: of 1=:d,!catio~ 

Honorable nn~~~ E. Shalala 
Secretary 
PepdrtmQnt of Hp.~lth and Human Services 

HonorAble Hazel R. O'Leary 
Secretary 
De-partment. of Ener~' 

~ ...... u 
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Honor~ble ~esse Brown 
Secretary 
Department of Ve~erans Affairs 

Honorable Carol M. Browner 
Administrator 
Environmental Protection Agency 

Honorable ~ohn Deutch 
Director 
Central Intelligence Agency 

Honorable Reger W. Johnson 
Ad'lt'.inistrator 
General Services Administration 

Honorable Daniel S. Goldin 
Administrator 

OCT 31 '95 

National. Aeror.aut.ies and Spa,=e Adminiat.,ration 

Honorable Carol Rasco 
Assistant to ~he Pre5idAn~ f~T 

Domestic Policy 

~onorable ·Abner Mikva 
Counsel to thCi Pre£li:i~!).~ 

Honorable Todd Stern 
Assistant to the President 

and Staff Secr~~.ry 

Honorable ~ack Q~inn 
Chief of Staff to the Vice Presiaen~ 

9:52 NJ.006 P.J4 
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CIVIL JUSTICE REFORM 
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By the authority vested in me as Presiden~ by the 
Constitution and ~h. law~ of the United Staces'of America, 
including section lOl of ti~le 3, United States C~de, and in 
ordc~ to improve access to justice for all persons ~ho wish to 
avail themlelves of court ana administrative adjudicatory 
~r1c~nale to re.ol~e dimp~tQ8. to 'R~ilitate the just and 
effieien't resolution of civ!.l cl.aims involving the 'Unieed States 
Governmen~. Lo en~cu.age the £il~ng of only meritorious civil 
claims, to improve le9~slat1ve and regulatory drafting to reduce 
needless 11~1ga~ionl to promote fair and prompt adjudica~ion 
befcre administrative triDunals, and to provide a model for 
similar reforms of li~igat~on p~actieeB in the pri~ate sector and 
in varioas states, it is hereby ordered as follows: 

sec;ion~, ~idelines to Ppgmg:I Just and Efficient 
Government CiVil Mitigation. To prQmc~e ~he just ana ~fficien~ 
resolution of civil claims I those Federal agencies and litigation 
cQunsel that conduct or otherwise pa~1cipate In civil litigation 
on behalf of the United S~atea Government in Federal court snall 
respec~ and adhere to tne following guidelines ~urins ~he conduc~ 
g£ auch liti~ation: 

(al ~;e~filing NQ,i~ of a Complain~l No litigation 
counsel ehall file a compla1ne initiacing civil l~t.gacion 
~~thout firat making a reasonable effort to notify all dis?uta~ts 
about the nature of tne dispute and to attempt to achieve a 
set.tlement, or confirm~.'l'\g that the referring agency that 
previously handled the dispute has made a reasonable effort to 
notify ehe disputancs and to a~hieve a settlement or haa used its 
conciliation processes. 

tbl S'ttlement CenfereD;", As soon as practicable afcer 
asce~caining the ~ture Qf • dispute in litigation, and 
throughout the litigation, litigacion counsel shall evalua~e 
se~tlB~ent pos81~111tie. &nd make reaeon~ble ef£o~~. ~o ee~tle 
the li~i;ation, Such efforts shall include offering ~o 
pa~ticip~~e in a eet~lement conference Qr moving ~h~ court fo~ a 
conference pursuant to Rule ~6 of ~he Federal Rules of civil 
?rocedure in an attemp~ to resolve the dispute wi~hQue additional 
~ivil litigation. 

(e) A1tc;natiye Methgds g( Resolving th, pirpu,e in 
l,J.t iqal:, ion , Litigation counsel shall malte reasonable attem},Jl..s t.c 
r.~olve a diapute e~editiously ana properly before proeeeding co 
~rial. 

{l) Whenever feasible, claims should be res01.ved 
througn informal discussions I negotiations, and settlements 
rather than 'through.ueiliza~ion of any formal court 
pl:'Ocetluiing. Where the benefi.ts of Alternative Dispute 
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Resolut.ion {"ADR") ma.y be derived, and after consultation 
with the agency referring the matter. litigation counsel 
should suggest the use of an appropriat~ ADR, techn~que to 
the ~artiea. 

(~), It is apprQpr;ate to use ADa techniques or 
pro~esses to resolve claims of or against the United States 
or ita a~en=iec, af~.r ,liti9~r-,on'counsel de~ermines that 
the use of a pareicular technique is warranted in the 
com .. ext gf a particula.r claim or olaims, and t.hat. such use· 
will materially contricute to the p~omp~, fair, and 
e!ticien~ re8olu~ion of the claims. 

(3) To tacil~tace broader and ~ffective use of 
informal and formal alternative dispute resolu~ion methods. 
all litigation counsel sho~ld be trained in ADR techniques. 

(d) Discoyery. To ehe ~x~en~ prac~~c&~, ~1~1gation counsel 
shall make every reasonable effort to streamline and expediee 
discovery ~n cases under counsel's superv1sior. and conerol. 

(1) Revi@w of prgpoeed pO~men5 Requests. Each agency 
within the executive branch shall establish a coordina~ed 
procedure for the conduct anQ rev1ew of d=cumen~ d~8co¥ery 
undertaken in lit1gation directly by that ag~ney when tha~ 
agency is litigacion counsel. The prcced~re shall include, 
but ie not necessarily limi~ea to, review by a senior lawyer 
prior to service or f1ling of the request in li~igaticn to 
Qe~erminc that the request is no~ cumula~ive or duplieative, 
unreaaonable, oppressive, unduly burdensome or expensive, 
~aK1n9 ~ntQ accoun~ the ~equi~amentB of the litigation. ehe 
amount in con~roversYI the importance of the issues at stake 
1~ tbe litigation, and whether the documentA ~an be oDtainea 
f~om some other source tba~ is more convenient, lese 
burdensome, or lese expeneive. 

(Z) Uiscovery Motion,. Before petitionins a court to 
resolve a discovery moe ion or petitioning a court to impose 
sanctions fer Qlecovery abuses, litigation counsel shall 
ateempt to resolve the dispute with opposing counsel. If 
litigat~Qn counsel ma~ee a discovery mc~ion conce.ning ~he 
dispute. he or she shall represent in that moeion that any 
at. tempt ae resolution ~a.s un,successful or 1mprac';.icable 
under thA ~ircumatances. 

(e), Sanctions. Litigat.ion counsel shall take steps to seek 
sanc~icns against opposing counsel and opposing parties where 
o.pproprl.a~ •. 

.. '- · 
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tl} ~iti9ation counsel shall evaluate filings made· hy 
oppoming par~1es and, where apprgpriate, shall petitiQn the 
cour~ to impQ8e sanctions against those reaponslble fer 
~bu8ive pr~c~ices. 

(2) . prior to filing a motion fer 9anc~ions, litigation 
coucsel shall submit the motion for review to the sanctions 
off1ca~, or h1s or her deBignea. within the litigation 
cou~sel'a ~genc¥. Such ~fficer or designee shall be a 
senior supervi8~n9 attorney wichin the ag.n~y. and shall be 
licensed to practice law before a State court, courcs· Qf the 
Oistr~ct of CQlumbi4, or courts of any te:ritory or 
Commonwealth of the United States. The sanctions office~ or 
deaisnee shall a180 review moticne f~~ san~~~Qn8 thae a~e 
filed against 11tigaeicn counsel, the uniced States. its 
agencies, gr 1ts off1cers. 

(f) Improyed Use ot Litiqa,ign l$s;sgur;se. , :u:i.t.i9'El~ion 
oounsel shall employ efficient case management techniques. and 
shall make reasonable efforts to expedite civil litigation ~n 
cases undey that counsel's 8upervision and con~rol. This includes 
but is not limited to: 

(l) making re~sonable effores ~o negotiate with other 
parties &Cout. ana stipulate to, facts that are not in 
disput;e; 

(2) reviewing and revising pleadings and o~her fil~nss 
to ensure eha~ th.y are aeeurate and that they refl&ce a 
narrowing of issues, if any, that has resulted from 
d.1scoveryj 

(3) %eque8~ing ea.ly erial dates where praeticahle: 

(4) moving 1:07: summary judpen't. in every caae 'Wh~re 
the. movant would be likely to prevail, or where the motion 
ia likely to narrow ~he i.sues ~o be tried. an4 . 

(5) review~ng ana rev1sing pleaQ1ngs and oeher filings 
to ensure that unmeritorious threshold detenseB and 
jurisdictional arguments, resul~1ng in unnec ••• ary delay, 
are not 7:aised. 

See, 2, QQv'rnment Pro Sono and volunteer Service. All 
federal agencies should develop appropriate programs to encQurage 
and facilitate p~o ho~n legal and other volunte~r service hy 
governm.nt employees. including attorneys. 

Sec. a. Prin;i;les to inlet Ltsisla~ion and Promulsate 
Hegul."ons Hbich Do Not un4u'v Byrden the ~e~eral Court System. 
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(a) General puty to Review Leais~ition and Regulati~~s. 
Within =urren~ bUQge~ary ccn&crain~s ana existing execu~ive 
branch coordination mechanisms and procedures established in O~3 
Circuiar A-~9 and Bxecuti~c Order No. ~28S6. each agency 
promulgating new regulations I :;oeviewing exis~ing regulations I 
developing leg~sla~ive p~QPoa~l& =Qneerning ragulations. and 
developing new legielat~on shall adhere to the following 
requiremencs: 

(1) The agency's p.gpo~ed lcg~sl.tion and regula~icns 
shall be reviewed by the agency co eliminate drafcing errors 
and needless ambiguity; 

(2) The agency's proposed le9islat~on and regulationg 
sh~11 be written to minimize needless lit1gationi and 

{) The agency's proposed legislation and .egulations 
shall provide a clear and cer~ain legal s;andara for 
°af£ec~eQ conduct ~athe~ than a general standard, and shall 
promote simplif.ic:a.1:ion and. burden red1J.c:~ion. . 

(h) Spe;if~c Ilaues for Rey~eWr In ~onQuctlng ~he reviews 
Lequired by subsection (a). eacb agency formulating proposed 
legislation and regulatio~~ shall make every reasonable eftor~ ~~ 
ensure: 

(L) that tbe legislation--

(A) 8pe~ifieo whether all causes of ac~ion 
arising under the law are sucject to statutes of 
l1mita.'t1one; 

(8) specifies in clear langu_se the preemptive 
effect, if any, to be given to the law; 

(C) specifiea in clear language the effect on 
ex1sting Federal law, ~f any, including all prov~aionB 
repeale4, circumscribed, displaced, impaired, ora 
modified; 

(D) provides a clear and certain legal scanda.a 
for affaot@a eonduct rather than a general standard, 
and a mens rea requirement if it is a criminal statu~ei 

(E) :specifies whet:.her private arbit:'oatl.on and 
oeher forma Qf priVA~e dispute resolue1on are 
appropriate under enforcement and relief proviSions; 
subject to con~titutional recauirementso

; 

(F) epccifi8~ wheeher the ~rcvi.ions of the lQw 
are severable if one or more of them is found ~o be 
uncons~it~tional; 

- 1. -
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tG) specifies in clear language the retroactive ~ 
effect, if any I to he ;iven to the la~; 

(Hl specifies in clear language the applicable 
,burdene of proof; 

(1) speeif1cs 1n c:19ar,l~n'Sl,l.age' whether it gra.nts 
private parties a right to sue and, if so, the relief 
available &nQ the eon4i~ionB and ~erms for authorized 
awards of attorney's fees, if any; 

(J) apecif1es wheehe~ State courts have 
jur1B~iet1on under the la~ and, 1f 80, whether and 
under what conditions an act10n wo~ld ~e removable to 
Federal court. j' 

. (K) speel%ies whether a.dm1n1B~rat.1ve prcce~diIl9s 
are to be required befor. par~ie. may file suit in 
court and, if so,descr1bee thos •• proceedings ana. 
requires the'exhaua~1on of aaminiscratlve remedies; 

(L1 sets forth ~he seandards governing the 
assertion of personal jurisdiction, if any; 

(M) definee Key statutory terms, either 
explieitly or by reference tc other statutes that 
expl1c1tly define those terms; . 

(N) specifies whether the legislation applies to 
the Fc4era1 Qov.~ment or ita Agen~ieB; 

to) epec1fi4~ wheth.r the la9i~lation ~p~li~R tn 
States l terr1tor1es, the District of Columbia, ana the 
commonweal~ha of Pue.to Rico and of ~he Northern 
Max-;ana Islands; , 

(P) specifies what remedies are available such as 
mgney damages, c1v11 pen~l~ies, injun~tive r.l~cf. and 
attorney's fees; and 

(Q) acaresses other impo~tan~ issues affecting 
clarity and general draftsmanship of legislation sec 
forth by the Aetorney G.ne~al, wieh the ooncurrence of 
the Director of the Office of Management and 8udge~ 
(IIOMBI') and after consultation with affect.ed. agencies, 
that are det.ermined to be in accordance wieh the 
purpose. of thia order. 

{2l that the regulation--

(A) apeeifies in clear langu~ge the preem~tive 
effec~, if any, ~o be given eo the regulation; 

s .. 
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ta) specifies in clear language the effect on 
exi~tins Fp-daral law or regulation, if any I including 
all provisions repealed, e~rcum5cribed. displaced, 
impa~~.d, or modified: 

te) provides a clear and certain legal standard 
for affected conduct rather than a general standard, 
while p~o~ocing si~plifieation and burden redueeion; 

to) specifics in clear languag~ the ~p-troactive 
effect, if any, to be given to the regulation; 

(El specifies whether adminiserative proceedings 
are to ~e required before pa.ties may file aui~ in 
courc and, if SQ, deserib~e chose proceedings and 
requires the exhausc10n of adlUin1.t=at:i.ve remed.ies; 

(Fl defines ~ey terms, e~ther .xp11~i~ly or by 
reference to other regula~ions or mtaeutes tha~ 
explicitly define these items; and 

{G) addresses ether important issues atfecting 
·clarity and general draftsmanship of regulations set 
forth by the Attorney General, with the concurrence of 
the Dir8e~er of the Office of Management and Budget and 
after consultation with affected agencies, tha~ are 
dete~ined ~o be in accordance w1th the ~urposes of 
th1s order. J-

(c:fl . / a 
Re9ulat~ons. -~e~ ~anBmitt1ng sueh draft legislation or 
reg'.,lla1:ion tcwYo II, the agency must c::ereify that {1.) it has 
reviewed ~~~h d~a£t legialation or regu18~10n in light of this 
section, and tha~ (2) ei~her the 4raft legisla~ion C~ %egula~ion 
meets the applicable s~andarda provi4e4 ~n auha~etions (a) aftd 
(b) of this sec~ion. or it li ~nr~a$er.abla ~o require the 
particular ptece of draft legislation or regulae ion to meet one 
or more of these standards. Where the standards are not met, the 
agency certification mus~ lnclud= ~n explanation of th~ rcneons 
for the departure from the standards. 

a,ec. ~ Princ;.ples to Promg1;; Just:. and If f icient 
Administra&iye Adjudications. 

(a) Implementation of Administrative Cgnfe;en;. 
"sommendflt~~n$n In orde. to promote just and effieien~ 
resolution of disputes, an ageney that adjudicaces administrative 
=laims ghal~. to the extent reasonable and praee1eable, &n4 when 
not in conflict -with other sections of this order, implement the 
recommcnda~iana of the Administrative Conference of the United 
States, entitled "Case Management as a Tool for Improving Agency 
Adjudication," as oontained in 1. C.F.R. 305.86 ... 7 (1991). 

. , -
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(b) Improyements in A4miuhstrative bdju~;I;i9n, All 
federal agencies should review their administrative adjudicatory 
processes and develop epee~fic procedures to reduce delay in 
dQcision.m.kin~. ~o facilita~e self-representation, to expand 
nQn-lawyer counseling and representaeion where appropriate, and 
~o inv •• t maximum dis~retion in fact-finding officers to 
encourage appropriate settlement of cla~ms as early a8 possible. 

(e) lia,. All federal agencies should ~ev1ew their 
admini8~ra~1ve a~~udieatory ~~eesses to identify any type of 
bias thae hinders full access to justice for all persons; 
•• gularly t~Ain all fact-finders, ~A~ision·makers and 
administrative law judges ~o elim1nate such bias: and establish 
apprQpria~e mechanisms ~o reae1vo and resolve hiaa eomplaints 
from persons who appear before administrative agjud1catcry 
·t.r1~unalB, ' 

(d) pyplte lQucatign. All federal a9.nc~e. sho~lQ ~ev~lop 
effective and simple methods, including the use of electronic 
technology, to eQucate the public abou~,1tD claim8/bene£i~. 
policies and p~QCedure8. 

Sec t S. ~ordina'tion by the pepa:n;ment. gf Just.ice.... ~~ V 

(a) The ~ttomey General shall coordinate efforts by ~ ~~ 
Federal agencies to implement secti.ona 1, 2' and " of eh1s orde~. ,p,J j..U., I .t' 

, . 1 ' •. ,JJv 

(b) To implement the principles an pu:poses announeed by ~.J: i ~)': 
thi~ ordA~, the Attorney General rizea to issue f4~ 
;u~delines implementing section 1 an~ 4 of this order for cne J~.~ 
Oepartmsn~ of JUsei~A. sueh gui a ~ne8 shall serve as models for _~ 
internal guidelines that may be issued cy other agencies pursuant \~ 
to t.hia order. 

Ssc. 6. ~wfinit'9nQ. F~ purpo~ea of this ord&r: 

(a) The te:m " Ggcney'l shall be defined ae that term is 
defined in section 451 of eitle 28, Un1tod States Code, except 
eha~ it shall exclude all dep~~~m.n~. and establishmene~ ir. the 
legislative or ju~c~al ~ranche$ of the United Sta~es . . 

(b) Tne term "litigation counsel CI shall be defined as the 
trial eounsel or the office in which such t.i~l counsel i~ 
employed, such a8 the Un1ted States Attorney's Office for the 
ci1strict in which ehe 1:1t,1gi1~~on is pending or a litigating 
division of the Deparement of Justice. Spe~1al Aasistane United 
S~ateB Attorneys are 'included. withl.~ tb1& def1n1l:.1on. ,"l'hoee 
agencies author1zed by law to rep~esent themselves in court 
without assistance from the Department of ~.t1ce are also 
inelude4 in this definition, as a~e priva~e ~ounBel hired by any 
Federal agency to conduct li~iga~1Qn on hehalf of the agency or 
the United Stat:es. 

- 7 -
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iGc . J. 62 PriVAte Right§ Created. This order is intended 
only to im~rcv@ the internal managemen~ of the exeeueive branch 
in resolving disputes, condu~ting litigacion in a reasonable and 
just manner, and raviawing legislation and regulations. this 
order shall not be ccnscrued as c~eating any righc or benefit, 
Bubs~antiv. or procedural. enfo:c •• ble at law or in equity by a 
pal:'t.y against the United States, its agencies, ita officera, or 
any other person. Tnis order shall not be aonaerued to create ~y 
%ight to judicial review involving the complianee 0% 
noncompliance of the Unit~d Stat.a. its agp.ncieB, its officers. 
or any other person with this orde~. Nothing in this order shall 
be construed ~c ob119a~e the Ufti~ed StateG ~o aecept a part~cular 
settlement or. resolution of a dispute, to alt:er its stal'1ciarcis fo:r 
accepting Set~lemen~s, to forego oeeking a consent de~ree O~ 
otner relief, ox to alter any existing delegation of settlement 
or 11t.gating aU~hor1ty. 

See n e, Scppt . 

(a) tiP applicability co C;im1nal Ha",;. p; ~roseedinq, in 
~eign Cour~s, This order is applicable to civil matters only. 
It is net intended to affect Qr1~nal ma~~ers, including 
enforcement of criminal fines or judgmen~s of criminal 
forfeiture. This Q~der does not apply co l~t~gacion bro~ght by 
or a~aiftst the United States in foreign courts or tribunals. 

(b) &PpJiCltion of Notice Proyisign. Notice pursuant eC) 
subsection (a) of sec~ien ~ is not required tll in any ac~1on to 
aci:e or fQ~fe~t aBRsts subject to forfeiture or in any action to 
seize property; (2) in any bankruptcy, insolvency, 
conBervatorship, r.¢e~vership, or liquidation proceeding; (3) 
when ~he assets that are the subject of the act.ion or that would 
satisfy the judgment are aUbj.ct to flight. dissipation. 'or 
de8t~ueeion; (4) when the defendant is subject to flight; (5) 
when, as de~ermined by lie1gat~oD counsel, exigent circumstances 
make providing such notice impracticable or such notice would 
otherwise defea~ ~he pu;pcse of the liti9a~ion. aueh aa in . 
aetions seeking temporary restraining orders er prelim~nary 
injunctive relief; or (6) in theBe limieca olasseg Q! eases where 
the Ae~ornBY General determines ~hat providing such notice would 
defeat the purpose of ~he ~~tisatiQn. . 

. (c) Application of ~%'rp'h~¥S Dispute RelcluticD+ 
subsections (el of section 1 of th~8 order shall not apply (1) to 
any action to seize or fgrfei~ aseets subject ~o ~o.fe~ture, or 
(2) to any debt collection ease (including any action for civil 
penalties or ~axe8) involVing an amoun~ in controversy ~8SS ~h.n 
$1.00,000. 

C4} Additional Gu~dince as to S;ope. The At~orney General 
shall have the a~tho:~ty to issue further gu1Qance as to ~he 
'scope of thi.s: ordttr. excepl: section 3, eonsistent with the 

- 8 -
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purposes of this order. 

Sec. 9. Conflicts with other Bules. Nothing in this order 
6hall ~e cons~rued cu requ1~e li~igat1oft counselor any agency to 
act in a manner contrary to tbe Federal Rules of Civil Procedure, 
Tax cour~R~leB of Practice ano Procedure, State or ?cde~al law, 
other applicable rules of practice or procedure, or court o%der. 

Sec. 10. Privileged Ipf9rma~ioD4 Nothing in this o~der 
shall compel or aut·hor1ze tone d18(;lcliure o! p.Lv lleg~d 
informa~ion, sensitive law enforcement informacion, informa~ion 
affecting naeicnal security, or information~he disclosure of 
whicb is prohibitea by law. 

Sec .. 1... iffe.c::tive Pat,. This order shall become effective 
gO days after the aaee of signature. This order shall not apply 
1:0 l:itigat:i.on eomrnenced prior to the effective date. . 

Ses, 12. Btvo;atipn· Executive Order ~2778 is hereby 
revoked. 

WILLIAM J. CLINTON 
THE WHITE 'HOUSE, 

- 9 ... 
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BXSCUTIV£ Ot.tlP. 

CI\tIL JUSTICE UPORM 

ay the authority ves~ed in me as Presiaent by the 
Con~~i~ution and the laws cf ~he ~n1~ed StA~.O Qf ~erica. 
in~luding 8ec~io= ~Cl of title " United St~ee$ ~ode," and in 
crOer to improve accela ~o juet1~e £Q~ all per~Qn8 whQ wish to 
avail themselves of eourt and a~iniGtrative a4judicatary 
tribunal. to ~e801ve 41epuces, ~o ~.a~lit&te tbe juat and" 
efficieht resolution of civil clalma 1nvolv~ng ~he United States 
Government. to eneourage the filing ot only ~r~~oriQ~o eiv~l 
elaima. to ~mprove leg1.1ative ana regulatory drafting to reduee 
needless 11t1sation. to prcmot8 ~air &nQ p.~Pt a4juQica~io~ 
before administrative txibunala, an4 to provida a mcdel fer 
similar refc~ of ~~tigat1on practi~~~ ~ th~ priv~~e eeeeo~ an~ 
in va:-iQus ii-ates, it. is hereby o:c'1e.eo as fallcw.: ~ 

Sectign 1. ~i~eliD's to Prompte Just and Ef£i~ii~ 
~yernment elva Wtislr.ign. To p~OIllOt.C the ~\l8t. ana effiei.ent 
resQlvtio~ of civil elai~ •. those ,aderal agenci •• and litigation 
co~~sel that con~~ct or g~herwiBe partie!pate in civ11 ~itig.~lon 
on behalf of the United Sta~e. Gcve:nment in Federal court shall 
respect and adhere ~c the tc110wing ~i~*lt~eB 4u:ing ~he conduct 
of .uch litigation: . 

(a} Pre-filing loti;, of a Oompl@iDt. No litiga~ion 
counse~ shall :ile a cgmp~aint ~nit!a~i~g civil ~~~~ga~ion 
~1thout f1~.t making a ~easonable effort ~Q notify all disputants 
about ~he nature gf ~he aispute an~ ~~ a~~empt ~Q achieve a 
pettlcmen~, or =ont~rming ~~ the refe:r~ni agency that 
prevloyaly handled the diapuee hao maGe a ~.a.onable effort t~ 
no~ify the disp~tants an~ ~o achieve a settlement or has used ~~s 
c~nci11ation proce5Jlile~. q..·.f~;-4~.A~J.~d ~T. 

. (~) a;;,lement con£eren.;.; Ala ggl;ll' as ~;C;t1~_b~;:;"ft:er 
asc:ert.sining- the na.~~re af a oiepu-ce in li1:.iga~f ana 
th~oughcut ~he 11t1g.~lcn, llt~ga~ion ~oUDSal shall evaluate 
settlement PQa.ibili~1es ana make yeasonable effcrts to 8ettle 
the lit1ga~1Qn. such etfor~. ~bal1 iftcl~QC ~f!e~ift! ~o 
pa%tieipate 1n a .ee~lement conference or mov1ng ~he court for a 
conference pur.uan~ to ~~l. 16 of th~ PDQcral a~leB of eivil 
Procedure in an a~te~pt ~o rasolve ~he dispute without aoditio~al 
civtl ~itigae1on. 

---

(el a1t'rnlkiv; Meebo4s gf i-mplvine %a= Pispute in 
~itigatiQn. Litigat~on counsel shall make reasonable a~tempts to 
resolve a d1epu~e expe4itioysly an4 prope:ly bcfQrD p~oceeding to 
trial. 

(1) Wbenevex{teaBlbl!J claims should De reaolvea 
~ftrc~gn iftfo~&1 di~eaio~. ncg~tiA~~on •• aad ~.t~leme~t9 
rathe: ~bap. tbroush atotli:zaci_ of jZ.' formal court. 
proeeed1ng'". Wb ... t:.hc l:u,.ne£ir.s of ternat~ve Jri..,p'Jte ---

A ~ d 
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~~e501ution ("AOR M
) m~y be derived, and af~er ccnsultation 

with the ageney referring the tr.at't-e:r, litig'Olit).on dou.!'I.,el 
.~hould 9~g3e8t ~he ~se of an appropriate AOR technique to 
'the parties. 

(2) It 1& a~rop~iate tQ ~$e ~~ ~echfti~~e. Q~ 
processes to re801ve claims of or against the United Stat~8 
or 1t. ageneies. af~&r li~ig8~tcn ~g~nsel d.te~i"es ~ha~ 
the USG of a par~~cular teehnique is warranted in the 
context ot a par:1~u1a~ elaim or elaima. and that 8Uch ue~· 
..,il.l tna.t:.erially contrib\.1~e t.o the prompt, fair, and 
eff1c~.n~ resol~~~gn of ~he ela1ms. Ab~ 

. ell To fac1l~~ate g~oader and ~ct1~ uS9 o~ 
informal ana formal .. eern~*7e 4lepabe :esolatien methods! 
all 11t1gae1oft counsel should b~ ~%a1fte. in ~. ~.cbniquem. 

. ,.,.-

.2 (d) p1s;oxerx.. '1'0 the ~"ten. p:cagt~o.. 1.:i.~i9.ti.on counsel t..-
-~ sh&ll make every .ea,onable effort ~ s reamlina and eXpeQite 

. cu.scQvery ... e."aa \11ft" ..... ~ewteo. ' B ·swp_K:\, •• i aa a,u' .o .... i .(Ob\N~; l-o 

L .... __ ---------Ul.- - ---... '" ...... ---;;-- d., # _ 

with1n the ecuti~e anch shall establish a g nate ~ 
proced.ure or t.b. ~cn :uc:t. and r@'''''iew of ftDCllment. BcoveZ'Y 
undertaken in litiga~iQn direc~ly ~ ~hat agency when that 
agency is liti;ration cCl,,~sel.. TIle procedure shall. includ~, 
but is not Mliles.a:cily li1r.ited to, review by a senior lawy~--­
prior eo aerv1ce or fil~s gf the requegt ia 1iti~.tion to 
determine tha~ the r~que.t is not eumul.~~ve or d~plica~ive, 
unreasona'blo, oW1;"dlaive,~Q"'lY bu.rdenSotTl8 ar expensive. ~ 
ta~in9 ~nto aCCQ~t the ~equirements of tne litiga~icn, the 
amoun~ in cout.overey, the ~~o~tande ~f the i •• ues at 5t~~e 
in the 11~igation. ar.~ whe~her the documents can be optained 
:rom BQma othc; aour~e that is mor~ eOftvettient.. lea. 
burdenscme. or less ~xpen~ive. 

(3) ~iBco~ery Mo~iQas, Befo~e pet1tion~; a CQurt.~o 
reaolve a diseovery mQ~ion or ~~tit~oBin; * court to i~poee 
sar.otiona for dia~cvery ab~~es~ litigation counsel .hall 
attempt tg r •• olve·the Qisp~t. with oPp~siftg ecunsel. If 
litigation eounael ~kes a ~iscovery ~otioft eoncerning·tn~ 
dispute, bs ox .h~ shal.l :teps-•• ent ili that-J!ot.ipn t.hat... any 
a~tempt ae ~esclutiOft was unsuccesBful or(~mpr.ce!cabl~ 
un~er cbs ~lr~~~taDcOg. 

{e; S&Qp;1cnB. ~i~ig.~1on Qcunsel .hall take .cepe to aaek 
sanoticna against opp¢sing c=unsel and opposing pareles ~ft$.Q 
apprQpri.ate. . ~b..,IL ~ 
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(1) L1t1gatio~ ~::l ihall ev&l~a~e filings ~~e' by 

opposing pa~t~es and, a~p~opriatef .hall petitio~ the ~ 
court to impcaa Banc~ignB againGt ~hose responsible fer 
ab~.1ve pr.c~ices. , ~ 

(2) 'Pr~Q~ tg fili~a mo~ion for saneeions,. litigaticn 
eeunsel .hall .Ubm~~t.e motion for ravia", tc t.,he sanctions 
cff~ee~, ~ h1u o. he ~esi~e.f,~ith1n tbe litigation 

U
ounsel'8 agency. ~ff~car or dasignea shall be • 

senior Bup~rviDing a~~or.ney within ~he .gency, &nQ shall be 
licensed to practic8 la~ before a State cour~, cour~. ct ~he 
Di8~r1c~ of Cclumbia, Q~ eeurt8 of any t.erritory or 
Commonwealth of the United Sta~es. The sanctions of~1ce~ ~r 
4ealgnee Dh~ll .180 review ~ticnD for sanctions ~hat are 
filed against liti9a~1on coUftsel_ the United Sta~es, l~s 
agencies. ar i~a o!fice~B. 

'. 
(f) lIDRrove!! use of Litigation '.'cyrces. Lltigat10Z1 

counsel ahall e~plgy efficien~ case ~nage~nt technique. and .' 
eha'll. ma);c re".ol'lE~bl. ef£erta t.o expedi.te c;!vil lit.igation .. ~ (c~w~ 
cae •• Y'ftiie~ that: cowlI!Jel' • • dpar~"":i.,.. aft. e.R~IieJ.. This 1nr;lug~fZ) ~-' 
~ut is no~ limite« tOt 

,(1) ~king ~ea8onable effort& ~o negotiate with othe. 
par~ie8 abou~. and .tipula~e tQ. fac;t. that are not in 
diaputai 

(~) revlew~n~ and rev1.ing pleadings ana other filings 
toenBure that they are accur~te an~ that they reflect. 
narrowing af 1aaues w if any, that bas ~eultBd fro~ 
discovery; 

(3) reqv.eeting early erial dates where l~~a.mr;:e§) ~ 
tM (.1.,t1A c k. 

(4) moving f=r SU1M1L"'Y judgment. in every case id,,:o '--
the mQ~~t wo~ld b .. likely t~ preyail, ~r ~the motion --
1a likely to narrow the iss\\~11 to be t.r1..ed; and."'" ~ LtJ,...lc."-

(S) reviewing ana rev~sins pleadings and other fi1~ng~ 
ta en.~c ~h~~ unmerltc~iDU. threshold defenses an4 
jurisdict1=nal argu~en~a, ~csulting in ~.eessary delay, 
a%'B not; zoa1.ecl. 

ISk, 2. ggvernmeDt Era iOD2 and VoluntQpr S~ryice~ All 
federal agene~ee .hould develop appropriate programs ~g encQ~ragc 
and faci~ita~~ Ero bofte legal ana other volun~eer serv1ee DY ~ 
government. emplayee;:-Including attorney •• Dw1~~IVtIl.A~:-

Sec.), grin;iples to inaet Legislation and prpmulgate . 
Regu+atigns ~~~ Not yPduly Burden the federal Cpurt syst'm.~ 
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(a) general puty to B@yi@w H~gi,latign .nd Requ.ationa. 
W1tr.in eurrent budgetary CQns~r.in~B .nd .xistin9~~ecutive ~ 
1Sra~~h coordination mecnanicms and prceedures established in OMD ~ 

~ C~rcular A·~9 and Exeey~ivs Order Hc. 12.~~. aaeh agency 
,;- p'romul;oati1'lg new regulatigna, ;t'~viewing existing regul.t~ons I 

...... ~ ck";'el:~t"~ l:e,i:alati'''e ,rSp8Ei... ..Rc;;8Z"~1I\g ~.g.Yalac10R9or anc1 
.~ developing new legi.la~~on shall aQhere to the following 
~ requirement.a: r: ~ 'i-l-t ~~d ltttA&.tt~lIWclN'~t..~ 

(1) The ager=Y~~::::::::1.gic:a~iQQ .am ~a~~t'~~ 
U~ Ct.~·M.- shall .ee..reviewee Ia~' ----~--"'.:;to .1~1t\.nate draft.1ng erxorJi __ 
w<:c-! and neecUeas 'atnbigu1tY;~t1 ~ft 'Jh . (4Jat~y.) tlda ~(J) ?) 

(2) The .gen~y~ ~r.pa.e4 le~islae1Qft ana regulationD 
.~a.l e •• zi_'ea to minimize fteedlesa litigaticn: ana . 
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::Jt 
ta) spec:1fies i:= .18a. lafL~ ... a!e the 

, letfec::,:" 1t any I co ~e giveft ~Q the la\ll'; 
~H) 8pe¢~fiee in clear language the 
,by~dens o~ prDof; 

:retroactive 

appl:lcabl. 

tI) .pecif1ea ~ e1 •• ~ ~aft'~~~ whe~her i~ grants 
privat.e parties a righr. tg .ue: and. if so, ,the relief 
available and ~he ~~itiQne an~ term~ for au~horizeQ 
aW~~~8 of a~tQ:ney·. fee •• if any; 

(~) speeifiea wheehe~ State courts have 
ju:1ad1ctign unQ~r ~be law .na. if so. whe~her Aftd 
und=~ wba~ eonalt1ane an ac::ticn would be re~oVable to 
Fec:leral C:C:'\1rt; ~4~"'.MAM...~ ~~~ H: ~~-r-

~~~~I~~d.:- -, 
. (K) .pe¢1f~.. wh.ther .dmtniB~%ae:lve proceedings 

are to be re~ired before parties may !11e 8uit in 
ocure and. if $Q, dc.c%~be8 ~ho.e proceedings and 
re~ires ~e eXhaustion of a4ministra~ive re~e4ies; 

(L) eets fDrth the etandarda gaver.n1ng the 
assertign o£ perDOftal juriadieticn. if any: 

(M) defi.n*e key Sltatutoxy 1:errnll • .. 11:~·;r; 
.)fp1.1CiiA1i:l\' ...... ~. ref_ma", to _Rear sn_'elll~ee tll.1lt: 
e'ipl.'i1'~;'Y ".ii-a. ,110-2 rRUU'; 

(~) spDc1f~e8 whether the l~gisla~icn applies to 
the Federal Government or i~. ageneie8; 

(0) apecifie~ whether the legislation applies to 
Sta~e •• t~~~t=~iag. the District of Columbia, and the 
CommQ~wealtha of Puerto Rico and af the Northern 
Mari.a.na Z.laftt!g', 

(Pl apeci£1ce What reme41eB are ayailabl~uch as ~ 
1I\Qney ~cunage •• civil peftal:i.e., :Lnjunct:.ive ~el~, anCi 
a~torney's £eea; an4 . 

(Q) addras.ee oener important issue. affecting 
olarity and general draft~.nship of legislation sec 
fg~th gy the At~ot'ftey General. wit.h the ccmC\lxrenee cf 
the D1reetor of tbe Office of M&n&gemeftt .n~ Budget 
(~OMBM) ~~a a!~.~ cOftsultation with a£fQceeQ agencies, w.-

t are ete~De ~c be in aecorQ&ne~ with the' 
pU%pQseIJ cf t:hi. o~4e~;~d. ~ , 

(2) that the :esulaeion--

(Al epec::1fi •• ~leal lail~aa§e the ireemptive 
effect. if any. to be siven to tne resulat~=n; 

5 -
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(,) speeifiea in cle.~ laft~a!. ~he effeeton ~ 
ex1~ting Fede~a~ law or regulation, if any, incl~ding 
all provisions repealed, ~ircu~cri~ed. diaplaceQ, 
imp~i~.d. or ~od~fi.d: 

. (0) p~oviQe" a clear and eertain legal atandari 
for .ffe~teQ conduct rather than a general 8eandarm f 

whil~ p~omo~~ng Bi~lificatiob and ~~de~ reduction; 

(tll 8pao~£ie. i::B •• eM ' _~.,e the ret~oactive 
eff8C~, if any, to be given eo t e regulat1on: 

(B) apccifi •• whether aam1nistrat1ve procee41ngs 
are to be r.qui~ed before part1ea may file suit in --
court and, if .Or d •• crib~a those procee~1ng8 an4 
requi~e. the e~au8tiou of admi=i.tra~1ve remedies; 

IF) defines key termll. ·.i:~fte •• xp~1elC:l, O£ Illy ".... 
~Qf.=aR:ee 'ala .,RQZ" ·892" a1;WDIi ew .... \tee. c:ltii1; --
&1Ip. a.CI~ 1;;; .~' d. f; iii •• AG'flf$.; t nmp; ana. r-

(0) ad~res8es other impQrtaftt i.8~es affee~ing 
elarity and general draftsmanship of ~eiUl~t1ona eet 
for~h by the ~~~crney General. with ~he concurrence of 
the Director of the Office of Management and BUQ3~t and 
Aftc~ ooneultaticn ~ith affected agencies, that .re 
~c.~ ~e ift aeccrdan~~ ~1~~ the pu~OB~. 6f 
thi. o%'a.er.L &......_ •.. t _ .. .., L . . .~~. DntU 

(e) certif~cAti£m af 'e: La • 
B~gylations. When tranpmi~tin9 draft ~eg1Bla~~an Q~ 

~~ reg~la~ic~~o ~0M5~f the agency ce%~ify that (1) it hap 
~~ ~iviewea-.~eh draft legislation or re;u~a~~on in l~ght of· ~hiB 

Bect:.~Qn, line! that (2) eitne% the draft legialar.ion O~ regulation 
m . cabl.e &t.andat'ds . suklsCII;:t,;i.gn. (D) amQ 

b) gf· t.h.iD B.Q~1:, • unreasOftGl to ·require ~ '-' 
pa=ti.~~ ".ee of draft leg a a • regula~iQ~ to meet Oft8 ~ 
C~ mO.~ of tho.e Btandar~s. Wbere the standards a~e not met, the 
agen~y eertification must 1nelude an explaDa~ign of ~he %eapcn~ 
fgr th-. depazot;u.re from t.he etandarc!e. . 

Se_~ 4. Ir!nci~lea tp !tampt. Jyet aPR Iffi;~'n~ 
agmini.trativ! Adiy4isatiqns, 

<a) ImP1em.ptatiep 0' administrative ~Rnf.ren£R 
'Ulcomm;;ndA~ion. 'p tn orcie:- ~o promo'te just and ef~icienc . 
resolut:ian of disputes, an agency that. al:Sjudi~"~E=1iI is ini.ist:oat;.ive 
~~a~m. shull, ~o the .~tent reasonable ana prac~ ca e and ~hcn 
not in eonflict with other aection; of th1 • 4mp ement the 
re~Qmmend~ti~fts of the Administrat1ve Conference of th~ United 
5t.ate:l, entit.led n Case Manag.tnent as a 'l'o01 tor ltbproving A~enoy 
A4jUQicat~Qn,~ a. ~~ta1ned in 1 C.P.R. 305.86-7 (1991). 
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Cb) All 
t~der&l egeneica adjudicatcry 
pxooceases an" cleve op 0 p:oCeQ\lre8 to :,e..Jue~ d.elay i.n 
Q8cisicn-making, tQ faeil~tate .elf-repreaentaeioft. to expand 
non-lawyer counseling and repreeentatiQft where .pp~opria~e, and 
tg lnveet ~&xim~ d~.erat!on ift tact-findin~ gffie~~& ~Q 
ancoYrag~ appropriate see~l.ment of~la~ as e.~ly as poaeible. 

te) Ii_a. Ul fer:!eral ag-enc:Les ~ ~eview tbei:- . 
admi~D~~at~va ad~u4iea~ory processes ~ntify any type of 
bias that h1ndera full acease ~o justice far all persen.; 
re~la~ly t~ain a11 fa~t~firta.~ •. deei.ion-make~~nd 
adminietrative la~ Judges tQ .11minate sucn ai.a; and estab11sh 
approp~iat8 ~eehaais~. tD rece~ve and ~~.Dlve ~1as complaints 
from persona who appe.r befo~e admin1etrative adjudicatory 
tr1.bU2UL1D. 

oJ.....-

(ei) ~li.c 14».,:1.012 All feQe~.l _sencies ~;;,;..M~ -
e.ffect:l.ve anci 81mple methods, including t.he us i.e 
te~hno1ogy. to edueate ~he pUblic about~it. laim8/benefi~. ~ 

pglil:iea and proc:eelures. ?~.Mt1 . ~ A~,.(cl4''''~d? 
Sec, 5. ~orsJi1),';ign by the Department of Justis.. 0 

(a) The A~tDrney General ahall coordinate efforts by 
Pederal agencies to implement sections 1. ~nd 4 of this order. 

(p) To i~lement the pri~e!ple. an4 purposes announced by 
this Q~der. ehe A~torney General is a~thor1zed to 18Bue 
~ide~in.. implementing sections 1 and • of thie order fo: the 
Department of JU8tica. Such guideline. shall aerve a8 models fo~ 
tnt.~al guidelines that may be iS8ue4 Dy other agencies pursuant 
tg this order. ~ 

Sec. ti, pefiniT!ioDI. PC%~~.e8 of th1s o~4er; i,..-

ta) 'l'he t n\ ~~g~=~~ .J!i.t;~~::~ .w ~ :: 
defjn.~ ~ gee i=n 45~ of ~itle 31, Un~d Statea Ced., exeep~ 
that. it snall. de.partmen.t., eataDl.1ahmenyi in ~ha o~ '-

legial.ative or judicial branehes of ~he Vnited Sta~.8. 

(u) 'rha te~ "litigation cc~ •• l· .... l~~'R •• -8 the 
trial counselor tbe otfice 1~ wbigh such ~ oounsel 1. 
employed, .ueh aa ~he ~nited StaceB Attcraey'a Office for the 
district in which the litigation is peftdlng or· a 11tiga~ing 
diviaton gf tb@ ~ep&%tment of JU8ti~e. Special A8s1st.ant United 
Staees Atto:mey. are i.Ileluc!e.a vit.h:i.~ tbi8 Cief1nit1cft. .Tn.ose 
mg.n~ieg au~h=r!zed ~ law to repre.ent themselves in court 
with~ut as.is~an.ce ::om th~ nepar~ment of Ju.tiee .~e alec 
in~ludea ift this definition. as a~e p~iva~e ceu~ •• l hired by any 
federal agency to conQ~ct 11~19ation on ~half Of ~he agen~y or 
the Uft1ted State •. 
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- ... .I;f~.~~;~~,, ___ y ~_:3l!!.. . .; 

Be;. ,. UP Private Right' Crea~.CL ~i.~rder is ~teftded 
only to impxove the 1nternal m&n.~emeftt of ~h.tpxeoutiv@~raneh ~ 
in re.olving diaputea. conducting 11~ig.tion in a reasona~le ana 
just manner, ana reViewing leg~Dlaticn and ~.9UlaeienD- This 
order shall not ~. conserued •• ereatins any right Qr ~enefit. 
aubltant-iva or proc:e(!ural, enfQrceable at law or i.ft equity Dy a 
party against the tJn1ted Stae •• , its agenci •• , It.s offieers, or 
any ot.he~ persacn. Th18 orr:1 .. ~ shall ftD~ Dc oDnetzueci to ereate any 
~ight ~o judicial rev1ew ~nvolving th~ compliance or 
noncompliance of the Un1te4 State., ~tB a9~e~aB, it. ~ffie~rs. 
or any other perSOft w~th ~hi. ora.~. Nothing in th18 order shall 
be eonstruea to oC11gat~ the vni~~a St~~.e to .aoept a p*~ticular 
settlemen~ or reaolutign of • ~ispgtef ~o alter its atandards for 
aeceptirig Bet~lements. to fQre,o aeakins a ce~~~nt deeree ar 
other relief. or ~o al~er any exist1ng delegat1cn of Be~~lemen~ 
or lit~gatins au~hD%ity. 

See, 'I leop., ~ 

~ Cal No Ap:;11cab;11i;Y eC(Cri,minal Matte"" or .t.oceeaings in 
FQ'~ ep~!::; 'rh1s ord.er i4I ilppl.iG".. to civil ft\B.tters cflly I ~ 
It net. ~!. ... d:e. -'11 .ffact c:~iminal matters. including t.--­
enforcement of criminal fines ~ judgment. of orimiDal 
forfeiture. Thia Q~Qer4ce. DOt .pply to li~igatioa brough~ by 
or aga1nat ~he gniteo s~ate. iP foreign ecu~ or tribunAls. 

tb) Applisatip» of Nptioe Previpion. Notice purauan~ to 
sub.set-ion tal af .eetion ~ ie not requirec! n,) in any act.ion to ,,­
seize 0% forfeit •• sets ~ject ~o forfeiture or in ~y actiCD to 
seize property: (2) in ilfty PatUtruptc::y, ineol vaney , . 
conservatorship, receivership, ar ~1quida~1on proee~ding; (3) 
when ~e a8Bots t~t .~ the .Ubjeet of the actica a~ that would 
satisfy the judgment are sUbjec~ ~o fligbt, dissipatiOft,'or 
destruct1on: (4) wbe~ ~he 4ef.ndant i. subject to flight: (S} 
when, al 4etermifted ~ litigation counael. exigent circumgtanoea 
make previ41ns .uch ~o~ic:e t;!1iS:ci1.c:a§l.~ Dr. such ftctice would. 
otberwile 4efea~ th. purpose 0 t e l~e~gat~on, Buch .8 in 
act1cfts •• eking ~empcrary =.strai~iftg araerB or preliminary 
injunctive relief; O~ (el in th~~e limited ala •• as of cases where 
the At.torney QeNU·.l. dct.eZ1d.ne. that. prcviciing such ~t1ce wo-u.1Cl 
defeat the pu~o.e of the litigat!cn. 

(e) &1>Plieotion pf l!J.tlmad,'!I:I ilieput:~Ution. <D 
. SUl;) •• ctianB (cl of aeett;i.on 1 of this or4erDot .W1yl (1,) to ..,; 
afty actign ~o seize or forfe1t assets subject to~orfe1tU%8. or 
(2) ~c any debt eoll.~icn ea.. (incly4ing any action for civil 

. penalties or eaxe .. ' inwl.vins ilD amOUftt 1n controveray less than 
$1.00,000. 
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~ec... 9. $»nfl ic:t. wi th OtAA: Bulls. Nothing in chis creier 
shall ba construed to re~ire litiga~ion counsel 0% any agency tc 
~ct ~n a m&ftn.~ ~ofttrarv to the Federal Rules =f C1vil Procedure. 
~ax Court Rules of Praetice and Prace4ure, State Qr Fe4.~al law, 
o~he% appl1cable rules of ~raetice or proce4uz., or co~rt o%Cer. ___ ~~-+c . . 

c. hiYialegecl ,ntQnn.t;ipn.. Ncth1ng in th1a o.oar 
snallcomp"l or authcr1ze t}\e cUsc:losure of pr:l:v1~ege4, 
info tion, .ansit1ve l.~ *nforeem~n~ information, information 
affecting national 8eeur1ty. or information the Qi~cl0.ure of 
vhic:h b i5 prchihit:.ed by law _ , 

i.c. "1, 
90 clay. after 
~o l.!t.i.9'.~ion 

c".o 
I;frctiye paeA. This order .adl WeOR •• effective 

t.he elat.e cf 81gnatu%'c. Th1G ord.e.. lllhalolo not appl.y 
eommenea4 prier to ~be effactive date. 

IRe t 1.. &evoo!ltign, Executive O:-4er 121'7& is he~eby 
:evokec:!. 

'rHE WHITE HOUSE, 

14JOIO 
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NOV 2 2 !g0:~ 

NOTE FOR: Mac Reed 

FROM: ~~lJeff Lisch~r 
SUBJECT: HUD Comments on Proposed Civil Justice Reform EXQcutive 

Order 

HOD has reviewed the abovs-refQT~nced proposed 2XQc~t~ve 
Order, and offers the following comments: 

al1_.,..~ 

~ 
1. Section llg){3). Section 1(c)(3}, page 2, would require 
litiqation counRAl to be trained in alternative dispute 
resol~tion (ADR) techniques. HUD notes that DOJ currently 
encouraqsR a~encies to explore tho use of ADa techniques to 
resolve potential l!tiqation, a point which was reinforced by 
Attnrn~y General Janet Reno at a 3uly 12, 1995 Ann Conference 
sponsored by DOJ and the Administrative Conference of the United 
States. ~hv conference focussed on implementing the N4tional 
Performance Review (NPR) recommendations on ADR. ADR is an 
efficient and cost effective war of addres8ing potential 
litigation. Thereforet HOD fully supports increased usage and 
awareness: of ADR t.echniques. This notwith5tAnding , HUO notes 
that training all litigating attorneys in ADR techniques, as this 
p~oposed Executive O~er would appear to requi~e, 18 unnecessary 
and would be very expensive. Trial cowlsel may need to learn 
negotiating technique. to improve the pu~eLb111~y of settlemen~, 
but training in ADR skills such as mediation, arbitration, mini­
trial, and settlement j~d9~ roles, all of which are third-party 
roles in which a government trial attorney would rarely, if ever, 
serve, doe5 not se~Q essential for all government counsel. 
Rather, BUD suggests that government trial attorneys should be 
made aWAre o£ the various ADR techniques available to them and 
their agency, and of the usefulness of these techniques, but 
8ho~ld not be required to be trained in these techniques per see 
In light of the foregoing, HUe suggests that section 1(c)(3) be 
revised to cecad tiS follows: 

"(3) To facilitate broad.er and effectiv'e use of 1. 
informal and for.mal alternative dispute resolution methods, 
a.ll .litigat.1on cO'unsel should be mad.e aware of the various 
types and availability of ADR techniques." 

2. aection 1(e){2). Section 1(e)(2), page 2, which is 
iden~ical to sec~1on 1(t)(2) of the existing Civil J~stice Refor.m 
Executive Order, appears to require litigation counsel to submit 
4ny motion for sanctions (poSSibly including any motion for 
sa.nctions against ·the Gcvermnent.), to the litigating agency's 
~anctions officer for review. Among the issues raised by this 
section are the following: 

a. Section 1(e)(2) does not clearly indicate whether it 
refers to ~anction8 in general, or only to discovery sanctions. 
HOD presumes that this section applies to' sanctions in qeneral. 

I 
\. ~ 

t .. :. 
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b. ~his section doeR not say what the 8anct~oDs off~cer ~s 
to do upon review of any motion for sanctions, nor does it 
contemplate the role nf the sanctions offioer, if any, when 
cOURsel appears before a judge to argue the motion or settle the 
sanctions dispute. Can a sanctions offi~ar Qffect~~ely prevent 
counsel from requesting sanctions? 

2 

c. This section does not appear to contemplate a motion for 
sanctions that arise~ during the trial it.elf. In that 
circumstance, would a trial attorney be bound to stop in the 
middle of the trial to consult with the sanctiona officer before 
requesting sanctions? Such a requirement would result In an 
UnneCp.R~ary de1ay of the litigation. 

In li9'ht of the foregoing, HOD recommend" c14rificati.on uf 
section 1(e)(2) to address the above concerns, or in the 
alternat~ve, deletion of that section. 

3. Section.3 • ROD hQS sevel:'al convnenta on sectj,on 3, 
principles to Enact Legislation. and Promulgate Regulations Which 
Do Not Unduly Burden the Federal Court Sy~tem, paqes 3-6. ~hile 
HOD acknowledges that these provisions are almost identical to 
provieiona in Executive Order 12778 (which woul~ be repealed by 
this draft Order), HUe had expressed the following concerns with 
respect to E.O. 12778, and believes them to still be valid: 

a. Section 3(a), page 4. BUD recommen~s that this 8ection~ 
be amended by striking urev1ewing existing regulations" and ~ 
inll!lertinq fI.revitiing exist1ng regulati.ons." ~h1s would clarify 
that existing regulations would be reviewed as they are being 
revi~ed ra~her than requ~ring a review ot all existing 
regula.tions. 

~){<r 
b. Section 3(b), pages 4-5. This section requires each ~"yJ 

agency .ceviewi.nq proposed leqislation and. regulations to make ~ (\t";) 
every reasonable effort to assure it meets each of 17 standards. ~ 
MAny of these provi6ions do not appear to apply to HOD programs. 
They seem to be directed at enforcement initiatives or other 
ll.t.igiltion c'ontexte. 

HOD recommends that this section be amended by inserting 
.. , where applicable," after "shall". Agencies would then take 
these requ,lrements into consideration when drafting legislation 
or regulations, but would not be required to certify compliance 
with requ1remen~s which are clearly not applicable to a 
particular legislat,ive or regula.tory proposal. 

The following are among those standa~ds that do not seem 
Applicable to BUU programs: 

,..-
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(A) Statutes of limi~ations are no~ applicable in the 
case of program authorizations, including HOD grant and 
mortgage insurance progT~ms. 

(H) Special burdp.ns of proof would not appear to be 
necessary or appropriate for BUD programs. The APA, for 
example, sets Rt~~dards for challenges ~o agency actions. 

l 

(J) State v. federal cou~t ;~risdiot~on io covered by 
the Constitution and other laws and rules of procedure. It 
does "ot appear to be necQssary or appropriate to have every 
BUD provision·specify jurisdiction. 

(P) Specification of damages such as money damages, 
civ~l penalties, injunctive relief, and ~ttorney'8 feee 
would not appear to be necessary or appropriate for most HOD 
p:C'ogramsa. 

C. Certification of Compliance for Agency Legislation or 
Regulations, sect1.on 3(c), page 6. Consistent with comment (b), 
HUD recommends that the requirement for agency certl!ication be 
expanded to permit an agency to certify that the standards do not 
apply to the particular legi51Gtion or ceyulutLon. 

4. ~ection 4(bl. Section 4(b), page 7, indicates that all ~~. 
agencies should "review their administrat.ive adjudicatory ;t~ 
processee and devel.op spt."'cific proced.ures to ••• !acilitate selt­
representation ..•• " It is HUD's experience that 8elf­
representation uS~dlly delay~ the adjudicatory process, and could 
produce unfair results because lay persons rarely possess 
aufficient skills to prepare a case, to frame the issues in 
di.spute, to objectively present the .facts, and to understand 
l~y~l issues. In many cases, pro A§ appellants should be advi5!~ 
to seek legal counsel to protect their interests. BUD sugqest~· 
deletion of the phrase "to fa.cilitate self-representation, It. 

5. section B~c~. Section 8(c), page 8, states that the 
provisions reqardlng ADR shall not apply " .•• to any debt 
collectiOn case (inCluding any action for civil penalties or 
taxes) involving an amount in controversy less than $100,000." 
HUD aCknowledqes that thiS m1rrors section 7ec) of the existing 
Executive Order 011 Civil Jus·tice Reform, but questions the intent 
behind the aollar l~itation. Should this section read h ••• 

involving an amount in controversy more than $lOD,OOOQ? 

h:\gll\reportS\296-bj.rpt 

r , 

i 
I 

I "~ 

I , 

! .. ' 
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of United States Administrative Law Judg~ 

•• - •• ***** '* ... * '*' ****** * *** *'*** * **y'** **'** * **'* .. * *'* ... 

Mr. Ma.ck Reed 
Deputy Assistant General counsel 
U.s. office of Management and Budget 
Washington, D.C. 20503 

Dec:lr Mr. Reed: 

P.O. Box 14076 
Washington. D.C 20044-4076 

November 7, 1995 

This letter concerns the draft ~ropocQd Executive Order on 
civil Justice Reform dated october 31, 1995. 

The Forum of united States Administrative Law Judqes (Forum) 
15 i::1 P&u.cdssional orqaniz;ation of Aclministrative Low .1'udqes (ALl's) 
appointed under 5 U.S.C. S 3105 of the Administrative procedure Act 
o:f 1946 (APA). FOr\llll :believes that the propo:sed Execu~ivc Order is1 
unnecessary and may be unconstitutional. To ensure t.hat the \ 
decisional independence o£ Administrative Law Judges under the APA 
is not infrinqed, Forum requests that if the·proposed Executive 
order is issued, con~l~t~llt with Admini&trAtive Conference (ACUS) 
Recommendation 86-7, the Office of Manaqement and Budget (OMB) 
direct the Atturney General to solicit and consider the viewm of 
Forum and other organizations tha:t represent the admini·strative law 
jUdiciary prior to eDtablishment Uj the Attorney General of case 
management quidelines for ALJs. 

The APA and requlations in 5 C.F.R. Part 9 provide for a fair 
anc1 impartial public he~.t" l.nq lJl.·ocess and protections to ensure the 
decisional independence of ALJs. Decisional independence of ALJs 
under t.he APA means freedom to f.l.ml facts, freedom. to make Q. 

decision based on the judge! s best assessment of the record irJ 
light of agency policy, and. freedom to .nma~r d.ecisions w1t.hout 
fear of retaliation or discrimination in any form because of the 
decision reaChed. . 

The APA ensures ALJ deCisional independen(.;e as follows; 5 
U.S.C. S 1104 (a)(2) requires the appointment based on merit of 
ALJs from a register maintained by the ottice of PeL" sonne 1 
Management (OPM) followinq successful completion of a rigorous 
competitive examination conaucted by OPMi ~ U.S.c. S 4302(D) and 5 
U.S.C. S 5372 exempt the pay of ALJs from agency performance 
recommendations and ratings prescri~ea tor other civil servant5; 
5 u.s.c. § 3105 requlres that aqency rulemakings and hearings be 
assigned to ALJs in rotation as tar as pract1ca1; ~ u.S.C. § 554 
requires thatALJ decisions be made after an on-the-record hearing; 
5 U.S.C. §§ 551, 555, and 557 (d.) bar ex parte communicationlS W.i.Ul. 
ALJs; and 5 U.S.C. § 7521 prohibits agencies from removing ALJs 
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except o~ter Q hearing before the Merit Systems protections Board 
and upon a showinq of good cause. ~~ 

section 4 of the Proposed Executive Order would implement ACUS ) ~ If 
Recommendation 06-7,· 1 C.F.R. § 105.86-7 (1991). section 5(b) of 
the proposed Executi"Ve Order directs the Attorney General to issue /.) 
case manc:a.gement guidelines that implement section 4 of the proposed ~ v 
order and that "shall serve as models for internal quidelines tllat 
may be issued by other agencies pur~uant to this order." 

~orum £equests that any case manaqement guidelines that may be 
issued by the Attorney General for the Department of JUstice as 
mOQels for that agency and other aXBcutive agencies be developed 
with and after consideration of the views of organizations, such as 
Forum, Lhat represent ALJs. C01'\sideration of the views of the 
a.dministrative law judiciary is central to ACUS Recommendation 8&-7 
Which exp:t:essed the concern that. "personnel management devices" 
should be fashioned "appropriately. • without compromising 
independenc.:t::! of judgment. n ACl1S RAcommendation 86-7 expressly 
stat.es that "l'he experiences and opinions of presiding officers 
rahOuld play a larBe part in shaping th~~e gri teria and procedures. " 
(Emphasis supplied) 

The Proposed Executive order appears to be unnecessary. ACUS 
Recommendation 86-7 was not imple1llen-eAd by the Congress. On 
October 21, 1993, this recommendation was removed from the Code ot 
FeCleral Regull£tion:ii. Gee 58 Fed. Reg. n4271 (1993). In addition, 
as a result of the Alternate Dispute Resolution Act of 1990 (ADR 
Act) , aqencie~ hil",e adopted al ternRte dispute resolution 
procedures. Thus, for example, the Federal Energy Regulatory 
commission adopted regulationa whioh enh~nced its lonq-standing 
settlement procedures that were a model for the ADR act and which 
foster settlement ur complex mu1ti-party litigation. See. e.gL, 
FERC Order No. 578, 71 FERC ! 61,036 (1995) and 18 C.F.R. § 343.l 
et. seq. 

The Proposed Executive Order appears to he unconstitutional. 
The Proposed order deleqates to the Attorney General authority te· 
issue case manaqement guide~ines that wi~l serve as models for all 
agencies. ACUS Recommendation 86-7 proposed that the congress, not 
~e Attorney General, r~quire agenoies to estah1ish case management 
quidelines. In liqht of the unique statutory protections conferreCl 
upon ALJS 'Dy the AFAr etitablishme.nt of case m.uulqement guic:leline~1 
for ALJs, in the first instance, is a matter for the Congress, and 
not the Executive ~ranch. 

If the Proposeci .t!:xecutl,,~ Order is icmuad, FOr\ulI -requests that 
OMS direct .the Attorney General to solicit and consider the views 
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of Qrganizations suoh as Forum, which represent Administrative LaW 
Judqes, prior to the establishment of any case management 
guidelines .. 

-------L. Birchman 



DEPARTMENT OF HEALTH &. HUMAN SERVICES 

Robert J. Damus 
General Counsel 

November 8, 1995 

Office of Management and Budget 
Washington, D.C. 20503 

Office of the Secretary 

Office of the General Counsel 
Business and Administrative Law 
Rm. 5362 Cohen Bldg. 
330 Independence Ave., S.W. 
Washington, D.C. 20201 

Re: Proposed Executive Order Entitled "Civil Justice Reform" 

Dear Mr. Damus: 

This provides the commehts of the Department of Health and Human 
Services on the draft Executive Order entitled "Civil Justice 
Reform. " The Executive Order would supersede Exe.cuti ve Order No. 
12778, to which it is quite similar. 

Generally, we concur in the issuance of the draft Executive Order 
but suggest that you consider continuing the provision of section 
l(c) (3) of Executive Order 12778, prohibiting the use of binding 
arbitration in connection with alternate dispute resolution of 
matters in litigation. We make this suggestion because, i 
notwithstanding section 7 of the draft, in our experience ~~ 
plaintiffs often seek to have provisions of the Executive Order 
imposed on the Government in litigation. 

Thank you for giving us the opportunity to comment on this draft 
Order. 

Sincerely, 

·Leslie L. Clune 
Associate General Counsel 



Mr. Robert G. Damus 
General Counsel 

DEPARTMENT OF VETERANS AFFAIRS 
Office of the General Counsel 

Washington DC 20420 

. ~-r/J \ ,,~ ' .. --"~ 
NIV"III -J. --~, .\1 'V:,." ; ...... 

In Reply Refer To: 022 

Office of Management and Budget 
Executive Office of the President 
Washington, D.C. 20603 

Dear Mr. Damus: 

This letter contains the Department of Veterans Affairs' (VA) 
comments on the proposed Executive Order (EO) entitled \\Civil 
Justice Reform." We telefaxed our draft comments to Mr. Mac Reed 
of your office on November 8, 1995. 

We note initially that the proposed EO restates many of the 
provisions of Executive Order No. 12778, Civil Justice Reform 
(Oct. 23, 1991). The Chairman of the\Department of Veterans 
Affairs Board of Contract Appeals (Board)~ however, has expressed 
concern about one of the new provisions in the proposed EO. 

The Board operates pursuant to the statutory authority of 
the Contract Disputes Act of 1978 (CDA). The major purpose of 
the CDA was to \\set new standards for selection, tenure and 
compensation of board members which will increase the 
independence of the boards . (which] will function with the 
independence of erial courts." H. R. REP. No. 95-1556, 95th 
Cong., 2d Sess. (1978) (emphasis added). Board decisions are 
final with respect to the agency and are subject to review by the 
Court of Appeals for the Federal Circuit only upon appeal by the 
Appellant or the Department. 

According to the Board Chairman, the record demonstrates 
that the Board and other agency contract appeals boards have 
operated independently, without interference from agencies and 
departments, as intended by Congress. See e.g., GAO Rep. 85-102, 
THE ARMED SERVICES BOARD HAS OPERATED INDEPENDENTLY, September 23, 1985. 

Section 4(c) of the draft EO directs Federal agencies to 
\\review their administrative adjudicatory processes to identify 
any type of bias that hinders full access to justice" and to 
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"establish appropriate mechanisms to receive and resolve bias 
complaints from persons who appear before administrative 
adjudicatory tribunals." (emphasis added). The Chairman believes 
section 4 is unclear as to whether the Boards of Contract Appeals 
are intended to be covered by this order, and if so, what 
precisely is contemplated by this section. How is "bias" defined? 
Does it contemplate something beyond impermissible discrimination 
based on race, gender, etc.? Is it intended that allegations of 
"bias," however defined, would allow agency officials to affect or 
alter any adjudication by the Board? 

The Chairman believes that, as judicial officers, the 
members of the Board are committed to rendering objective, fair 
decisions in disputes brought before the Board. The United 
States Court of Appeals for the Federal Circuit has full 
jurisdiction to set aside any decision by the Board which is 
"fraudulent, or arbitrary, or capricious, or so grossly erroneous 
as to necessarily imply bad faith, or if such decision is not 
supported by substantial evidence." 41 U.S.C. § 609 (b). 

In light of the foregoing, the Board questions the necessity 
for this section, which the Chairman characterizes as "ill­
defined," and is concerned that it will create the appearance, if 
not the reality, of agency interference with the intended 
independent role of the Board contemplated by Congress. 

The Chairman of our Board of Veterans' Appeals (BVA) has 
voiced similar objections to proposed section_4(c) and urges its 
elimination. Although there are rules regarding disqualification 
of BVA'members on grounds of bias (38 C.F.R. § 19.12) and both 
administrative and judicial remedies exist for claimants who 
believe BVA decisions in their claims are the product of bias, he 
is concerned that the term is undefined in the draft EO and, 
depending on the form taken by any implementing directives, there 
is some potential for compromising BVA's independence. 

Finally, we have two technical recommendations. We 
recommend deleting the last line ofsectio'n 3 (b) (1) (D) relating 
to a mens rea requirement since section 8(a) provides that this 

) 
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EO is applicable only to civil matters. For clarity, we also 
recommend deletion of the word "needless" from sections 3(a) (1) 
and (2). 

If you have any questions or require additional information, 
please contact Kerwin Miller of my office at (202) 273-6330. 

Sincerely yours, 

~ (cf11LL-
Mary Lou Keener 
General Counsel 
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TO: Mac Reed 
~hone: (202) 395-3563 
Fax: (202) 395-7294 

.tI'J:{I)M: MaryAnn Shebek 
Phone: (202) 586-1522 
FAX: (202) 586-8685 

SOBJ'ECT: Proposed Executive Order Entitled "Civil Justice 
Reform" 

. The enclosure·s provide commen~s from the Department of Energy on 
the sub;ect executive order. MorA may b~ forthcoming ao I have 
not yet received ~esponses from all offices. 

d pag-es inr.luding cover sheet 
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United States Government Department of Energy 

memora.ndum 
DATE: Noveat>er 8, 1995 

REPLY TO IG-l 
AnN OF: 

SUBJECT: proposed EXecutive order: Ilei viI Justice Reform" 

TO: Deputy Assistant Gsneral Counsel for Lec;a.l Counsel 

The Office of Inspector General has revie~ed 'the subject proposed 
Executive Order and offers the following comments: He support 
~e 9aneral thrust of the praposalwbich is designed to reform 
the mean~ for adjudicatinq civil claims. Any such pro9ram. 
however, should be accompanied by legislative proposals designed 
to place'a~plieable requirements an private litigants brin9ing, 
action aqa1nst the united States. . ' 

section 2. of the propasaa Exeeutive order enoouraqes agencies to 
develop proqrams to faoili tate pro ):)ono and other valWlteer 
services being performed by Gavernaen~ employees, including 
attorneys~ Any such provision or program thereunder should 1 
caution on 18 O~S.c. 205 11mitations as well as any applicable 
Standards of Conduct regarding outside employaent/activities. 

, ' 

Finally I section 8. of the proposed Executive Order excludes 
criDinal matters froll coverage under this order. It:: a.ppears that I 

' civil false claims actions, in many respects, are similar to 
criminal prosecutions and, thel'efo~e, may warrant exc1usion from 
this order also. . 

~ '/~ '. : e.~~ 

Jj : C. Laytc .' 
s~ctor General 
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Ullit.ttl States l)epartment of the In terior 

Mr. Robart D. Damus 
General Counsel 

OFFICE OF TID:. SJ-:'CRETARY 
Waahingroll. n.r.. 9,0240 

November 8, 1995 

Executive Office of the President 
Office of Management and Budget 
Washington, DC 20503 

Dear Mr. Oamus: 

As requested, we have reviewed the proposea Executive order 
entitled "Oivil Justice Reform." 

Enolosea are comments from our Office of Hearin9s and Appeals. 
We agree with the1r r.nmm~nts ana are forwardins them without 
chanqes. 

Thank you for the opportunity to comment on this proposed 
Exeoutive order. 

Enclosure 

Sincerely, 

.. /' . /<}"4 .~t . ' '-:?' ~ ,.~ ... ~/-. -,; 
'~.~ , 

/Janet. L. Bishop 
, o~ r icc. gf Information 

Resources Management 

!. 
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Memorandum 
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United States Department or the Interior 
OFFICB OJ' HEAR.INGS AND ArrDALS 

401' WILIIOK 80ULlVAID 

.uu.aNOTON, VlkOllfl;\ 2220' 

October 31 , 1995 

To: Janet L. Bishop, Office on Resource M~nagement 

From: Barry E. Hill, Director 

Subj: Comments on Proposed EKe ve Order: Cj.v; 1 Just iea Refornt 

Thank you for the opportunity to commAnt on the proposed 
Executive Order entitled "civil Justice Reform." The Office of 
Hearinqs and Appeals strongly supports the propo~ad Exeoutive 
Order. The following recommended chanqes are provided for clarity 
snd acouracy; 

a. Pa.ge 1, sect ion 1 ( a), last 1 ~ ne • Add" or othGlr ADR ,. aftar 
the word "conciliation." 

RATIONALE: Completeness. Conciliation is but one cf the 
available processes Bmon~ ADR techniques that could be used to 
achieve settlement or a dispute prior to trial. 

b. Page 2, section l(c) (3), 1st line. Add "more" before the 
WOr'r) "Elffective. I. 

RATIONAr.~: To conv.ey intended. meaning within context or tj~ntence. 
sentence would read: "To facilitate l>roacier and msa:!. effective 
use nf formal and inrormal alternative dispute resolution • " 

o. Pag_ 2, section 1 (e), second line. Add ":roc discovery . ,-,."') 
abuses" after "parties i" delete "where appropriate." /"" -

RATIONALE: Clarity, and to ensure that it is understood that 
ca~ot.ion9 are t.o be l:fuuybt for abuses ot discovery. 

el. rAgo <i, sect.iuu 4(ca), line b. Add "tormer" l:Iefore 
"Administrative Conference of the United states." 

RATIONALE: The ACUS has not been funded for FY 96 and beyond, 
t:huB tlu, tatu.:tion should not imply its continued vitality. The 
Office of the Associate Attorney General has assumed ACUS 
functions. 

e. page H, section 8(a), line 2. Add .. , to include civil rJv 
panalty cases," after "civil matters." 

RATIONALE: Clarity. civil penalty cases are a class of civil 



'f , .,,..: .. 

'. 'l<. ti~~y,>~~:~,: '. 

cases most lilte criminal proceecUngs 1n their result and their 
implications for the litigant, This makes clear that the EO 
applies to these cases as well as other civil matters. 

:\!:~;~:'~r~~~~:': ' ' 
.:.:,; .. 



·TO: Mac Reed 
Phone: (202) 395-3563 
1"ax: (202) 395-7294 

FROM: MaryAnn Shebek 
Phone: (202) 586-1522 
FAX: (?02) 586-8685 

SUBJECT: Proposed F.~ecutive O:nler ~ntitled "Civil Justice 
Reform" 

The enclosure's prcwia& CQlM\en~lj from the Department of Energy on 
tlle subject executive order.' More may be forthr.oming os I have 
not yet received ~eSPQnoe~ fLum all offices. 

--?/ ____ ~. ______ Fages including cover sheet 
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Energy Board of Contract 
Appeals 

4040 J'lo. Faiifax Dr., Ste 1006 
Arlington, VA 22203 

703/235-2705 
Fra: 703(23:;·3566 

FAX TRANSMISSION COVER SHEET 

Date: November 7, 1995 

To: Mary Shebek, GC~80 

FtlX: 202~586·8685 

Re: Proposed E.O. "Civil Justice Reform" 

S,mdl!r: Barclay Van DOTen 

Page 1 ot l 

YOU SHOULD RECEIVT:. 3 IJAGE(S). INCLUDING THIS COVER SHEET. IF 
YOU DO NOT RECEIVE All~ THE PAGES, P1.EASE CA1.L 703/235-27U!J. 

'Ibank you forth~ opportunity to COlwnc:nt on the: above-rcferenced proposed =xecutivc order. We 
support the general thrust of "Civil Justice Rcfonn," as set forth in the propnsC'.ri order. The portiulls 
directr.d ~oward oourt litigisiiun are well-conceived and helpful, ,particularly with respect to their 
emphasis on ADR. In this regard. our Board has actively ptomo't~n ADR in Board litigiltiol'l for 
nearly a dco"dc. However, :section 4 of the proposed order, regarding administrative litigation., rai~cs 
serious questions of int.::nt and sl.lope and J;huuld be .,..~vkc:d. 

As you know. the Energy Board of COntrAct Appealo operates pursuant to the statutory authority of 
the Contract Di~putes kt of 1978 (ClJA). The CDA recognizes the unusual nature of disputes 
litiga.ted before the Boards anti doc!; not f~Ho'\N the; Adrninilitrative Proccdure Act (AP A) model. SEN. 
REP. No. 95-118. 95th. Cong., 2d Sess. (1.978), p. 15. Because agencies were to be partie:s before 
their Boards. indept'.ndc:noe W~ a. mlljol Cungrc:ssionaj concern and special arrangements wc:re c:nactc:d 

to assure this independence. The CDA was to "set new standards for selection, t~ure Wld 
compen~l'ltion of boo.rd meuilit:rS which will mcrease the indepc::ndence of the boards ... [which] will 
fimciion with the independence aftria! courrs." H.R. REP. No. 9,.1556, 95th Cong., 21.1 Sess. 
(1978). AdditioHiilly. the CDA containS unusual provisions typil;al oftroc coutts that make board 
dtcisio.os binding on all parties and subiftct only to rl'/vie'W by the Court of Appeals for the Federal 
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Circuit upon appeal by the Appellant or rhl!; Dt:panment. 

The ClJA statutory ~chcmc hu3 stood the: test of more than 15 years and. unde! it,. the Boards have: 
been effective fora, hearing most oontraCt dispute litigation. 'l"he Boarth: have opwr"t"d u.tlc=pcndcntly, 
without interterenCQ from Olgc:ncies and departments, as intended by Congress. See e.g., GAO Rep. 
85-102, THE ARMED SEF<.VlCE BOARD HAs OPERATED I1\1)1!PENDmm. Y, Scpt~ber 23, 1985. . 
Despite 90iiT.cI :su~css, the statutory arrangement is a fragile one IUld continued independence is 
balanced precariously upon oontinued Exe:cutive Br:Anoh dili.,rcticli and restraint. Almost any 
intl u~iol1 by an agcnoy upon the operations of its Board, no matter how well intJ:ntioned, can lJp~c:t 
this balance. 

Several provisions ofSeation 4 of this proPolied urdcr could tip the scales and impaiT essential 
. decisional independenoe: ~ \ 

., ·l.'~ J't' 
(a) The Recommendations of the Administrative Conference of United StAtcs (ACtJS), • cY 
t'p.ferenoed in parillS-lOlph (a), contain ~any worthy recommenda~ions whioh this B~ard and t0i\ \ . t It 
other Boards of Contract Appeals ploneered long before the ACUS toG;Oll111Jwdatlon were:: \ 
developed. However, the rcconuncndations also contain several provisions which OQuld have 
unintended consequences if applied to the Boarrls. For OM, tIw OlUC3" could be read in 
vunjunction WIth the rcferc:nced recoJIllncndation to require agencies to direct changes to 
Board· prooedurl:s and to establish time standards for dilSpoJlitions. ~ practice supported by 
law, these subjects have been the exclusive province of the individual Boards with euidan(}t: 
from the Office ofFeder:t1 Procurement rolilOY. 41 U.S.c.. ~ 607(h). AgencicS! have been free 
10 publicly criticize:: 'their Boards. which is proper. However, agen~ cstablishm~.nt of 
procc:durC:Il ~nd gt:uldardll can lCilu lo attempts to enforce complianc;;e and involvement of 
agencies in the daily opcrations of their Boar~ in ways that could irnp="ir .independQD(lc 01 

nndenninc.: pUblic; O()ufidc:nce in their iruh:pendence. 

(b) Lik"wi:li~, paragraph {oJ directs Fed.cralagenoic:s to "review their administrative 
adjudicatory process ... to identify any type 0.(;';/11 that hinders &11 iiWCSs to justice" and to 
"c:s[ablish appropriate: mechanisms to recciv~ and re~o've bias complaints from persons who 
appear before administrative: adjudiC:llltory tribuwW." It ilS unclear WhGther Boards of Contract . 
Appeals are: intended to be covered by this order, and if so, what precisely is oontcmplat~ hy 
this section. How is "hi14S" defined? Doc:Ii it l.1ontemplat~ something beyond impennissiblc 
discrimination based upon racc, gender, etc.? Is it intended that allegations of "hias," how.,vcr 
defined. would allow agency offiuhds to affeCt or alte!' any adjudication by the Bow'? And 
how would the Board processes be improved by suoh·a provision. whinh could ollt'ry with il 
high rililb for impaiuul3lLofBoard mdepcndcnoc - especially, when the Courts have made it 
clear that bias or the appearance ofbias in Board proceerlings will not bQ t01Cil·illcr1. See e.g .• 
Ba.1timo.!s t;omraCloOl. IDe. v. UI1~d States, 643 F2d 729,733.34 (Ct.CL 1981)(sctting aside 
a Board decision for appcarWlce of bias in favor of the GOVCfnl1lCJrt); Oslf& WetAAm 
Indust,Qe§.1nc. v. 'Unit&d Statea, 671 F.2d 132,2 (Gt.C~.J982).(applyin8tbcCanons of 

. Judicial Ethics to BOarcfofCoritiactA,pp*al; m<:mbcu). . 

Asjudicial offioers, we are ohlifPted and oomsnitted lu rendering objec1ivefair decisions in disputes 
brought before:: our Board. The Court of Appeals has fulljurisdic:tion to set aside any decill:ion by the 
Board which is "fraurlnlent, or ~bi\rlUY, &1 l.1apricious,"or so grossly elToneous as to nece..c;sarily imply 
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bad faith, or ifsuoh deciRinn is.: not flUpportcd Ly ~ubstantial evidence." 41 U.S.C. §609 (b).· 

In light of the fnregoing, We believe Section should be revised to expressly exclude litigation under the 
Contract Disputes Act. If considered necessary, the Office of Federal Prnr.tlrc:mcnt Potiey oo·ulu be 
dirc:dE.-d to rc:\'iClw the Cl.ppruprialcncss of applying the: provisio~ oftlUs section to such litigation. The 
Office of Federal Procurement Policy-could be further directed tn develop any n~ocl):=Oi:lry 
implcrn~nta.tiun which would maintain the corUiden.Qc of tht both the pubHc and the agencies in Board 
indepcndlimce and impartiality. as already mandat~d hy the CDA 

If you have any questions regardingth&..:~ cot'lln'H}nta, plca.,e du not hesitate to contact me at 702/235-
2!lUU. If it would help, I will send you the text by Email so that YOll can copy it to your word 
processor. 

co (by fax): 
Agnes Dover. GC-6CJ 
Many E:ggcr, OC- (j 1 
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. EXECU'rlVE ORDER 

C1VIL JUSTICE REFORM 

By the au~hority vested in me ae Preeidene by the 
Ccnsti~ution and the laws of the United States of ~merica . 

. including secti.on 301 ot tit:.~e 3 I United Stat.es Code, and in 
order to1mprove access to justice for all persons who wish to 
avail t:hemselvesof court and administrative adjudicatory 
tribunals to resolve· dispu~es, to facilicate the just and 
efficient resolution of oivil ~la1ms involving the United States 
Government, to encourage the filing of only meritorious ~ivil, ' 
claims, to improve legiAlativa and regulatory drafting to 'reduce 
needless litigation, t,,) promote fair and prompt a.djudic:atign 
before administrative tribunals, an~ eo provide a model for 
similar ref oms of litigaticn pr,a.e:tiees in t.he p%'ivate SQct:.or and 
in various states, it is hereby ordered as followB: 

~ept:ion'" GuisaJ,ines to prgmgte W,v.st and Eff1£ient, 
Government CiVil Mitigation. To promc~. the jua~ ~d ~£fi~ien~ 
resolu.tion of civil claims, those Fed.eral agencies and. litigation 
counsel chat~onduct'or QtheT~ise pazt1~ipate in civil ~itigA~ign 
on behalf of the United States Government in"Federal court shall 
respect. and adhere·to the £ollowt:ng guidelines·during t:h~ conduct: 
of such litigation: ' . ".:.' . 

(a) ire·lllipq Notice of a Complaint. No11tigacion 
ecunsel ahall fi~e Q eomplalnt ~nitiAting civil 11tigat1on 
without first making a reasonable effort to notify a.ll disputants 
about ~he n~tu~e of the4iepute and,to attempt to achieve a 
settlement., or conf1rm1ngthat the" "fl!rrin9 agency that' 
p%.vicua~y handled the dispute has madaa reasonable eftort to 

" notify. th~ 'U"""l: .... ts ~.~~~e a "s,t!,l,:,mel\t or us used il:s V 
C!cnc11~a~.oftFrOQe ... ,e,a.)....c.- . ; , ~4 

, I ' • 

(b) aettlcment CgDf y repeep.A8 soon as praoticable after 
ascertaining the nature of, a di'spu~e, inlitig'aeion, ,and , 
throughout the 'litigat1cn. litigation counsel shall evaluate 
settlement pOGsibilitiea anQ,~. reasQtlable efforts to sett.le 
the 11tigliu:1on. 'such ,etfor1:S,: Bhall 'i.Dclu~e offering to . 
participate in a aet'tlem~nt ,cOnference 'oX' ·ft\oving the court for A 

conference purs,uantto, R~le 16 o,f ,t:he F~deral Rules ~f Civil 
Procedure in 'an attempt to. reE1iolve:·the dispute w.ithaut addition.a.l 
oiv11 ·lit1gat1cn.' . ., . 

(e) a,lt:erD&,tive Methods gf aeppl"WS t:he nispute Jon " 
. I:t.,itiqation . Litigation ·co'Unse.l shall make reasonahl@atcemptD t.o 
resolve a,disput.e exped1tic~~ly, anQ properly befor~ p~oceed1rig ~o 

't.rial. 
\. . . 

(1) Whenever feasible, ~iaim. should be reaolved 
through, i.nformal discussions, ne.got·iations. and settlements 
rather than through utilizat~on' ~f any formal co~~t. .. 
proceed;~g. Where the,~~nefits of,Alternati~e Dispute 



. . 
, . , ~«.;~I# '. ~ " r' ' 

W· j.I. 

Resolution (IIADR")Aml:lY be der1veQ, and atter c:on5ultation 
wi,th the ageney referring the mat:.t:er, 11tigat.ion c:ounsel 
8hou~Q suggest t..h~'uae' cfan appropriate ADR technique to 
the parties. ' ' 

(2) It. is appropriate to use MR teohniques,Qr 
px'uc,",l;Jsee to resolve claiml10t or against the United states 
or its agencies, after litigation counsel determines that 
~heU6e efa parc1cu~ar technique i6 warranted in ~he 
cont.extof a particular claim or claimS. an4 that such use, 
will materially eontrib~te to t.he prompt, fair, and 
efficient resolution of the claims. ' , 

(3) To, facilitate broader and effective use of 
1nfgrmal and formal alte~native d~spute resolution methods, 0 / 

all litigation counselvshould, be trained in ADR techniques ~ 
'," 6l4- l..t~fL a.AJ ~ ~.~) 

(d) ~seoverY' To the extent praceic:al, lj,p.1.g'ation eounaal 
shall make every reasonagle effort to screamline and ,expedite 
'ciiscovez::y in cases under counsel's 3upervirdon and. con,trol ~ 

(1) bVi,ew of PrOposed nQrnugmt Besmu:st;.s - Bach ageftcy 
within'the 'executive'cranch'shall eata=lisb'a coordinat.ed' 
procedure for the'conduct and revi~w ~f doeum.nt ~sco~ery 
undertaken in 11tigaticn direeely Cy that agency when that 
agency is litigation counsel_ ThA procedure shall ineludc, 
bue is not neces8uily limi t'ec:l to. review oy a aenioX' lawyer 
prior to service or filing of ~he %'equ.g~ izl' li~iga1:.ica. 1;0 

det~rmine ~ha~, the request is not eumulative 0% duplicative, 
un}easonabla, oppraasive, ~duly b~rd~nscme ore~ensiYe, 
taking into account ,the requirements of ,the litigation, the 
amount ,1n con~~ove~ay, ~bc importance of the i~sues at stake 
in the lit!gaticn, ~d'whether tbe documents can ba obtaine~ 
frotTL, s=me ot.he:r CQ"7:CC that 111 more convenienl:., less 
burdensome, or leae ~xpenB1ve. 

(2) 12iscgyery' MgtienL. Before petitioning a cour,t 1;.Q 
resolve a a18cevexy motion ur petitioning a eourt tc impose 
'sanc~1cn~, ~cr discovery ~ses, l.it.igation counsel shall 
.ttempt to ~esclve th=.di.pute with opposing oounsel.' If 
litigation eCur.8el,makeB,~ d.iacovery motion ccn~ernin9 the 
d1BpUte, he or abe shall represent'in that ,motion ,that any' 
attempt', at resolution was un,successful or ,impracticable 
under ene eireumstances., , 

" 

,'(e)' ioIDcti1.gn§ , L1tigatl.on counsel shall take steps to' seek 
sanctions ,against opposing counsel and opposing parties' where 
approp~iate. 

- 2 -
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(1,) l.&it1gati.on counsel aha~l e'Vsluace filings made by 
opposing parties and, where appropriate, shall petition the 
court tc impose sanctions against those ~esponsible for 
abusive practices. 

(2)' P:t:iQ~ to filing a motion £o,r ,?8nct.ions. litigation 
eounsel shall submit the motion for rev~ew to the sanctions 
officer, or.his or her d.eBi~ee, within the litig'~tion 
c;cunsel • S aseney. ',Suc:hoffl.ceror aesignee· shall ee a 
senior supervising att:Qrney within the agency, ,and aha 11 be 
licensed to practice law before a State court, courts of the 
District of Columbia, or ~ourts Qf any territory or 
commonwealth of the United States. The sanctions officer or 
d@si~ee shall alsorevie~ motion. for sanc~ion~ that are 
filed against. litigation counsel, the United S·tates, its 
.gen~ies, or its officers.' . 

(f) ImprQVgd Uae of Litigation BeGQlu'Cea Lit:i~a.tion 
counsel shall employ efficient case'management ce~hniqueB ~nd 
shall make reaacnable efforts t.o expeditE" civil lit.igat.i.t.:In i%1 
. cases' under 1:.hat counsel' s sup~rvillicm ana ccnt;.rol. This includes 
but is not limited,to: 

I (1) making reaao~able .effozta e.o negot.iate wit.h other. 
parties about. and stipulate to, ' facts that are not ·in 
<iispute; , . 

(:2) ~.viewing an.:l revising pl.eadin5J8 ilnd othex:,' filings 
to ensu:e that they are accurate and that they reflect a 
narrowing of iDaues, ~f 'any, that has rC8ulte~ frc~ 
diseovery; . , 

(3) :oequeeting early trial elates wher'e practicable; 

(4), moving fer suli\mary judgment in 'every case where 
the movant;'wQuld be likely to prevail, or where the motion 
is. likely to narrow the issues to be erieel; and , ' 

(5)' 'reviewing and.'~evising pleaciings and othexo filinqs 
to ensur~' tha~ unmeritorious threshold defenses and 
juriS'cliet:ional arguments', resulting in, unnecessary delay, 
are .. rict r.1.aaa. ' . 

Ses: 2: ioVernment pro Beno' ang. i9lunteer Soak!;· All 
f.ederal ,agencies ahoula develop appropriate programs t~ enco'urage (~ 
and faCl.l1tate pre bono legal ancl o,the~ volun,teer eervl.c, ,l?y A :. 
govfitrnment. employe'es, incluciing at~orneY8. " l/II4.crQ.-( J.~ 

. " ' ~ .. ,J u::..'fDI"S::j I 
Seg. '3: Pr'in~iples to ,Enact Leg3J;ilat:i,QP and Promy1.sa te 

Regulations Which Dc Net unduly 'Burden the FedeW .. CoUrt SYste'm.· 
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PBOPOSED E.O. ON CIVIL JQS'l'L~E REfORM 
WTTH NOTED CHANGES FROM E.g. 1271a 

o PropoGod E.O. shorter, more succinct, different tone. 
Amung other thinqs, 1:he I9xiRt.inq E.O. emphasizes the narmtul 
eons~uenees because of the ~rnwth of civil litigation. 

Section 1. Guidelines to Pror,lote JUAt. and Efficient. Government 
Civil Litigation. Federal attorneys tn adhere to the follow1ng 
lit1qation guidelines. 

(a) ·pre-filino Notice of ComR~aint. Try to resolve disputes 
prior to f1l1ng a compl~lnt. 

(b) Settlement Conferences. Use reaconaole efforts and 
tools to try to settle the case throughout litigation. 

Ce) Alternative Methods o~ Resolying the Dispute in 
L1tigati~ Hake reasonable attempt~ to resolve dicpute before 

Frnceeding to trial. 
(1) Preference expressea for clal~ beinq resolved by 

means other than resorting to formal trial proce~uinqs. 
RQconunendAd use of Alternative Dispute Resolution ("ADR) when 
beneficial after consultinq with referring agency. 

(2) When appropriate to use AOR techn1ques. 
(3) All litigation counsel to be trained in ADR 

t.echniqUcB • 
awu{G~; Bxi~tin9 E.O.(c) (3) has a prohibition against the use of 
~indinq arDit~ation or any o~her equivalent ADR technique. 
Proposea E.O.(c) (3) drops prohibi.tion against use of b1nding 
arbitr4tion. 

(
COMMENTS: FLS DIV. DISACREES WITH REMOVTNG PROHIBITION ON THE USE 
OF BINDING ARB~TRATION. AS~ AGREES WITH RF.MOVAL. 
OTHER: who's 90in~ to pcy for trainin~? 

Cd) Discovery. Make reasonable efforts to Rtream11ne and 
expedite discovery. 

(1) Review or PruBosed Document Reguosts. RAquires 
agencies to establisn a review procedure for the conduct of 
document discovery to insure among it is not overly burdensome. 
(Same as (d) (2) of existing ~.o.) 
CHANGE: Proposed E.O. deletes existing (d) (1.), 'iDiaalop~e of 
Core Information," which instructs 11t:1,gatlun counsel to mutually 
A~change core information relevant to d1spula an~ to stipulate ~o 
an order memorializinq exchanged information. (~t should cc noted 
that Ai.nee the execution of the existing E.O. a simila.r 
requirll':"ment was incorporated in FRCP 26 by 1993 Alutlndment.s.) 

(2) Discqvery Motions. Before petitioning court to 
reaolve discovery motion or impose sanctions, counsel ~o attempt 
to rQcolve diApute with opposing counsel. (Same as (d) (3) in 
oxisting i.O.) . 
CHANCE: DELETES PRRVIOUS E.O. SUBSECTIONS (e)(1)-(4), requiring 
the presentation of only reliable, recognized expert witnesses. 

,-, 0 
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(e) Sanctions. Seek sanctions against 
p~rtiGs where ap~ropriate. 

(1) Evaluat~ filings for possible 
~aive practice. 

(2) A senior Aupervising attorney 
motions for Ganction9 prior ~o filing. 

opposing c~sel and 

court sanc~~~~ 
should review al ~ 

(f) Improvpd Usa of Litil]rltion ResQ.ul'.ces. Case management 
techniques ~nd othor efforts to Axpedite civil litigation to be 
used., including: . 

(1) atipul.a.t.ing to facts;. 
(2) revise ple~din~s for accuracy and narrowing of 
lssue~ as discovery pregra~ses; 
(3) reque~t e~rly trial dates; 
(4) m.ove for summary j udqmcnt; 
(5) CHANGE: de nut roi~e unmorieo~ious threAhold 

defenses and jurisdictional d,·guments. 
CHANGE: DELETES PREVIOUS E.O. SUBSECTION (b), Fees and Expen~es, 
requirinq counsel to ort·er to enter into -ewo-WQY fee shifting 
agreement. 

CHANGE: NEW SECTION 2, Goyernment J:Jro Bono !ind Voluntee~ ScrvicQ. 
Encr.mraqes agencies to develop pro bono and other volunteer 
service by 90vernment employees. 

section 3. ertnciples to. Enact Legislation and promulgate 
Regulations Which po Not Unduly Burden the Federal court system 

(a) General nut.y to Reyi~wLegislation and Regulations. 
The followinq require.mAnts must be adhered to when ~evelop1ng 
regulations or l09islatinn: 

(1) reviewed to eliminate errors and ambiquities; 
(2) written to minimi7.A litiqation; 
(3) contain clear and c~rtain legal standards for 

(

affected conduot, net a general standard. 
COMMENT Alto ISSUE RAlfJED HE (3): FLS DIV. NOTES THAT ITS DAAFT 
CHILD LABOR REGS ARE GENERAIJ S'I'ANDARDS. 

{b) speoific Is§ues for ReviCWL In meetin~ the requirements 
of subsection (a), effoL"t is to be mado eo Qnsure~ 

(1) that the leglslation --
sUbsec~1ons (A) ~hrough (Q) thon set forth 

general drafting principles, requirl;lments for ola.rity in 
specifyin; parties rights, jur1sc11ctionCil requirement-a, statutory 
terms, etc. 

(2) that the regulation --
su~sections (A) through (Gl also ~ets for~h 

generAl drafting principles for clarity ot language and riqht.s 
(0) certification of Compliance for Agency Legl~lati9n or 

Regulations. Requires aqencies to certity that tney adilered to 
the requircnnents in subsections Ca) " (b) betore submittIng re95 
or laqislation to OMB. 

2 
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§ggtion 4. Princi~les to Prpmote Just and Efficient 
Adminictrativ~ A~judicat~o~ 

(n) Implementation of ~dministrative Conference 
Recgmmendatipns Reco~mends that the recommenaaeions 
A~inia~rntive Conference of the U.S. be adopted and 
in adjudic~tin9 administr~tive claims. 

L)~4pr 
of t.he 
implemented 

(b) CHANGE NEW; Improvamp.nta in Administratiye Adjud!Cat~UD 
Re4uee delay in decieion-makinq, promote self-representation and 
non-lawyer counaelin9t encoura~~ early settlements. 

(C) giANGE NIDi; Bias. Xdentify bias that hinders justice, 
eli~inate bia~, $et up meohanism to receive and resolve bias 
complaints. 

(d) CHANGE HEW; Public Education, public to be educated 
about agencies Claims/benefits policios and procedures. 

,section 5. Coordinat1on by U19 pepartment of .1UStit'!A. 
Cal AG to coordinate implementation of sections 

1. 2 &4. 
(b) AG tc issue guidelines tu ~e.~e as model for a~p.ncy 

implementation. 

s@ction 6. Definitions. 
(a) agency & (b) litigation counsel. 

seotion 7. No Private Rights Created. 

~ection S. S~ope. 
(a) No appligabiljt.y to Criminal Matters or prQceedin9§ in 

Foreign court.c. 
(b) Application of Not.ice Provisign. Spells out when tbe 

notice provisions ccction l(a) are not required. 
(c) Application of ADR~ When section l(e) ADR requirements 

sball not tspply. 
(a) Additional Guidance as to Senne. A.G. to issue further 

guidance as to Bcupe of E.O. 

Section 9. konfllcts witb other Rules. This .F..O. not to 
conflict with or supar6ed~ any other existing ruleR of law. 

~ion 10. privileged .l.nformatlun. No privileC]'Qd infornat.ion to 
be disclosed. 

section 11. ~ffective pateL 

SeotioD 12. Rev.Qcation. 
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DEPARTMENT OF THW, T~EAST1RY 

COMMENTS ON DRAFT EXECt."TIVE ORDER ON 
CIVIL JUSTICE REFORM 

sections i(a) and (b). We believe these should be clarified so 
.1 ., 

that they do not require a formal s:ettlement conforQnoQ in avery r-
case. In addition, these provisions appear to apply only to 
litigation in Federal court, not administrative "litigation. 1t 

This distinction should be strengthened. 

sec~ign l(gl. ADR in some administrative enforcement actions may 
not be appropriate. Some caaeo -- ouoh a3 tho3e in the Office of 
the comptroller of the Currency -- are particularly complex. a 
Alec, thie scot ion 1I\3.Y oonflict with :ae.ction 309 of PL 103-325. r 
We arc oonoerned that rC30urce3 muy not be sUfficient to satisfy 
the requirement that all litiqation counsel be trained in ADR. 

Section 1 (d) (1). Review]:)y a "senior lawyer" of all requests is ,../) 
likely to be ti~e consuminq and unnecessary. Perhaps this should 
be limited to significant/substantial requests. Also, it is not 
clear who· is a "senier lawyer". 

section 1(e)(2). nle requlrement that each agency designate a 
single "sanctions officer" is inefficient in aqencies with large ty v 
fleld structures. Moreover, is this unnecessary micro-
management? Also, it is not clear who is a "senior supervising 
gt.torneylt • 

section Z. As a general matter, this section COUld weaken the 
Government's traditional position that, based on federalism 
concerns, states should not be allowed to re~~1re Government 
attorneys to do pro bono work. Implementation of this section 
potentially could result in States dictating how Federal 
attorneys must spend part of their official time. If Government 
attorneys are required to adhere to state pro bono re~~irements, 
the result Day be that many attorneys (particularly those in 
Washington DC who are members of state bars) may be forced to 
travel significant distances and spend substantial amounts of 
money if the pro bono work must be performed within the State of 
admission. 

It is questionable whether administrative leave may be qranted to 
attorneys doing pro bono leqal work, unless the time spent on 
such activities is brief and pre-determined. See 61 Compo Gen. 
652 (1982). 

Also, we note that attorneys may not provide leqal assistance to 
third parties reqardinq claims aqainst the Government OT 
represent anyone before the Government in connection with any 
mat.ter ; n wh i ch t.hPo Governm~nt is a party or has a direct and . 
substantial interest. See 18 USC 205. 

J~ JOSS'" XSHl ot:Zt ~6!t~;tt 
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section 3(bl!11 (Pl. since ~c EO concern3 ctyil justice reform 
(and is "not intended to affect criminal matters"), t.his 
provision appears inappropriate. Moreover, there are some \/ 
criminal violations for which "scienter" is not required. 7~ 
Sec us v. Freed (401 US 601, 607 (1971» and staplca v. US " 
(114 s. ct. 1193 (1994». 

section 3Cb)Cl) eLl. We question whether this is necessary. 
Rules of personGl jurisdiction 40 not chGnqe dependinq on the ~o 
statute at issue. 

sections 3(b) (1) (Pl and (a). These seem to overlap and instead .IU 
should be combined into a single provision. ,.., 

seutlgn 3(g). The required certificatlon l~ unnecese~rily 
bureaucratic and demeanin91 compliance should be assumed. /L-
Alternatively -- and only if it is deemed necessary -- it would D 
be better to direct aqencies to establish procedures to ensure c~~ 
that regulations and legislation are reviewed tor consistency 
with this and other applicable EOs. 

Section 3Cb)C2)(B). This will be extremely burdensome and not 
likely helpful in many cases -- particu~arly wHen entire ~)~. 
requlations are being reinvented. Perhaps it would be better to ~ 
requ1re sucn inrormat1on wnen appropr1ate to assist in 
understanding the scope of a regulation. We also question 
whether this is the appropriate EO for such a provision. 

Section ~q. We believe this provision was included 1n 
EO 12778 because of the provisions in EO 12778 concerning the dIn 
d1sclosure of core 1nformat1on to litiqation parties. The IV 
disclosure provisions are not retained in the instant draft EO; 
is there a continued need for section 101 
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EXECUTIVE ORDER 

CIVIL JUSTICE REFORM 

By the authority vested in me as President by the 
Constitution and the laws of the United States of America, 
including section 301 of title 3, United States Code, and in 
order to improve access to justice for all persons who wish to 
avail themselves of court and administrative adjudicatory 
tribunals to resolve disputes, to facilitate the just and 
efficient resolution of civil claims involving the United States 
Government, to encourage the filing of only meritorious civil 
claims, to improve legislative and regulatory drafting to reduce 
needless litigation, to promote fair and prompt adjudication 
before administrative tribunals, and to provide a model for 
similar reforms of litigation practices in the private sector and 
in various states, it is hereby ordered as follows: 

Section 1. Guidelines to Promote Just and Efficient 
Government Civil Litigation. To promote the just and efficient 
resolution of civil claims, those Federal agencies and litigation 
counsel that conduct or otherwise participate in civil litigation 
on behalf of the United States Government in Federal court shall 
respect and adhere to the following guidelines during the conduct 
of such litigation: 

(a) Pre-filing Notice of a Complaint. No litigation 
counsel shall file a complaint initiating civil litigation 
without first making a reasonable effort to notify all disputants 
about the nature of the dispute and to attempt to achieve a 
settlement, or confirming that the referring agency that 
previously handled the dispute has made a re~sonable· effort to 
notify the disputants and to achieve a settlement or has used its 
conciliation processes. 

(b) Settlement Conferences. As soon as practicable after 
ascertaining the nature of a dispute in litigation, and 
throughout the litigation, litigation counsel shall evaluate 
settlement possibilities and make reasonable efforts to settle 
the litigation. Such efforts shall include offering to 
participate in a settlement conference or moving the court for a 
conference pursuant to Rule 16 of the Federal Rules of Civil 
Procedure in an attempt to resolve the dispute without additional 
civil litigation. 

(c) Alternative Methods of Resolving the Dispute in 
Litiqation. Litigation counsel shall make reasonable attempts to 
resolve a dispute expeditiously and properly before proceeding to 
trial. 

(1) Whenever feasible, claims should be resolved 
through informal discussions, negotiations, and settlements 
rather than through utilization of any formal court 
proceeding. Where the benefits of Alternative Dispute 
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Resolution ("ADR") may be derived, and after consultation 
with the agency referring the matter, litigation counsel 
should suggest the use of an appropriate ADR technique to 
the parties. 

(2) It is appropriate to use ADR techniques or 
processes to resolve claims of or against the United States 
or its agencies, after litigation counsel determines that 
the use of a particular technique is warranted in the 
context of a particular claim or claims, and that such use 
will materially contribute to the prompt, fair, and 
efficient resolution of the claims. 

(3) To facilitate broader and effective use of 
informal and formal alternativ~ dispute resolution methods, 
all litigation counsel should be trained in ADR techniques. 

(d) Discoverv. To the extent practical, litigation counsel 
shall make every reasonable effort to streamline and expedite 
discovery in cases under counsel's supervision and control. 

(1) Review of Proposed Document Requests. Each agency 
within the executive branch shall establish a coordinated 
procedure for the conduct and review of document discovery 
undertaken in litigation directly by that agency when that 
agency is litigation counsel. The procedure shall include, 
but is not necessarily limited to, review by a senior lawyer 
prior to service or filing of the request in litigation to 
determine that the request is not cumulative or duplicative, 
unreasonable, oppressive, unduiy burdensome or expensive, 
taking into account the requirements of the litigation, the 
amount in controversy, the importance of the issues at stake 
in the litigation, and whether the documents can be obtained 
from some other source that is more convenient, less 
burdensome, or less expensive. 

(2) Discovery Motions. Before petitioning a court to 
resolve a discovery motion or petitioning a court to impose 
sanctions for discovery abuses, litigation counsel shall 
attempt to resolve the dispute with opposing counsel. If 
litigation counsel makes a discovery motion concerning the 
dispute, he or she shall represent in that motion that any 
attempt at resolution was unsuccessful or impracticable 
under the circumstances. 

(e) Sanctions. Litigation counsel shall take steps to seek 
sanctions against opposing counsel and opposing parties where 
appropriate. 

- 2 -
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(1) Litigation counsel shall evaluate filings made by 
opposing parties and, where appropriate, shall petition the 
court to impose sanctions against those responsible for 
abusive practices. 

(2) Prior to filing a motion for sanctions, litigation 
counsel shall submit the motion for review to the sanctions 
officer, or his or her designee, within the litigation 
counsel's agency. Such officer or designee shall be a 
senior supervising attorney within the agency, and shall be 
licensed to practice law before a State court, courts of the 
District of Columbia, or courts of any territory or 
Commonwealth of the United States. The sanctions officer or 
designee shall also review motions for sanctions that are 
filed against litigation counsel, the United States, its 
agenc~es, or its officers. 

(f) Improved Use of Litigation Resources. Litigation 
counsel shall employ efficient case management techniques and 
shall make reasonable efforts to expedite civil litigation in 
cases under that counsel's supervision and control. This includes 
but is not limited to: 

(1) making reasonable efforts to negotiate with other 
parties about, and stipulate to, facts that are not in 
dispute; 

(2) reviewing and revising pleadings and other filings 
to ensure that they are accurate and that they reflect a 
narrowing of issues, if any, that has resulted from 
discovery; 

(3) requesting early trial dates where practicable; 

(4) moving for summary judgment in every case where 
the movant would be likely to prevail, or where the motion 
is likely to narrow the issues to be tried; and 

(5) reviewing and revising pleadings and other filings 
to ensure that unmeritorious threshold defenses and 
jurisdictional arguments, resulting in unnecessary delay, 
are not raised .. 

Sec. 2. Government Pro Bono and Volunteer Service. All 
federal agencies should develop appropriate programs to encourage 
and facilitate pro bono legal and other volunteer service by 
government employees, including attorneys. 

Sec. 3. Princioles to Enact Legislation and Promulgate 
Regulations Which Do Not Unduly Burden the Federal Court System. 

- 3 -



(a) General Duty to Review Legislation and Regulations. 
Within current budgetary constraints and existing executive 
branch coordination mechanisms and procedures established in OMB 
Circular A-19 and Executive Order No. 12866, each agency 
promulgating new regulations, reviewing existing regulations, 
developing legislative proposals concerning regulations, and 
developing new legislation shall adhere to the following 
requirements: 

(1) The agency's proposed legislation and regulations 
shall be reviewed by the agency to eliminate drafting errors 
and needless ambiguity; 

(2) The agency's proposed legislation and regulations 
shall be written to minimize needless litigation; and 

(3) The agency's proposed legislation and regulations 
shall provide a clear and certain legal standard for 
affected conduct rather than a general standard, and shall 
promote 'simplification and burden reduction. 

(b) Specific Issues for Review. In conducting the reviews 
required by subsection (a), each agency formulating proposed 
legislation and regulations shall make every reasonable effort to 
ensure: 

(1) that the legislation--

(A) specifies whether all causes of action 
arising under the law are subject to statutes of 
limitations; 

(B) specifies in clear language the preemptive 
effect, if any, to be given to the law; 

(C) specifies in clear language the effect on 
existing Federal law, if any, including all provisions 
repealed, circumscribed, displaced, impaired, or 
modified; 

(D) provides a clear and certain legal standard 
for affected conduct rather than a general standard, 
and a mens rea requirement if it is a criminal statute; 

(E) specifies whether private arbitration and 
other forms of private dispute resolution are 
appropriate under enforcement and relief provisions; 
subject to constitutional requirements; 

(F) specifies whether the provisions of the law 
are severable if one or more of them is found to be 
unconstitutional; 

- 4 -



(G) specifies in clear language the retroactive 
effect, if any, to be given to the law; 

(H) specifies in clear language the applicable 
burdens of proof; 

(I) specifies in clear language whether it grants 
private parties a right to sue and, if so, the relief 
available and the conditions and terms for authorized 
awards of attorney's fees, if any; 

(J) specifies whether State courts have 
jurisdiction under the law and, if so, whether and 
under what conditions an action would be removable to 
Federal court; 

(K) specifies whether administrative proceedings 
are to be required before parties may file suit in 
court and, if so, describes those proceedings and 
requires the exhaustion of administra'ti ve remedies; 

(L) sets forth the standards governing the 
assertion of personal jurisdiction, if any; 

(M) defines key statutory terms, either 
explicitly or by reference to other statutes that 
explicitly define those terms; 

(N) specifies whether the legislation applies to 
the Federal Government or its agencies; 

(0) specifies whether the legislation applies to 
States, territories, the District of Columbia, and the 
Commonwealths of Puerto Rico and of the Northern 
Mariana Islands; 

(P) specifies what remedies are available such as 
money damages, civil penalties, injunctive relief, and 
attorney's fees; and 

(Q) addresses other important issues affecting 
clarity and general draftsmanship of legislation set 
forth by the Attorney General, with the concurrence of 

. the Director of the Office of Management and Budget 
("OMB") and after consultation with affected agencies, 
that are determined to be in accordance with the 
purposes of this order. 

(2) that the regulation--

(A) specifies in clear language the preemptive 
effect, if any, to be given to the regulation; 

- 5 -
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(B) specifies in clear language the effect on 
existing Federal law or regulation, if any, including 
all provisions repealed, circumscribed, displaced, 
impaired, or modified; 

(C) provides a clear and certain legal standard 
for affected conduct rather than a general standard, 
while promoting simplification and burden reduction; 

(D) specifies in clear language the retroactive 
effect, if any, to be given to the regulation; 

(E) specifies whether administrative proceedings 
are to be required before parties may file suit in 
court and, if so, describes those proceedings and 
requires the exhaustion of administrative remedies; 

(F) defines key terms,either explicitly or by 
reference to other regulations or statutes that 
explicitly define those items; and 

(G) addresses other important issues affecting 
clarity and general draftsmanship of regulations set 
forth by the Attorney General, with the concurrence of 
the Director of the Office of Management and Budget and 
after consultation with affected agencies, that are 
determined to be in accordance with the purposes of 
this order. 

(c) Certification of Compliance for Agency Legislation or 
Regulations. When transmitting such draft legislation or 
regulation to "OMB" , the agency must certify that (1) it has 
reviewed such draft legislation or regulation in light of this 
section, and that (2) either the draft legislation or regulation 
meets the applicable standards provided in subsections (a) and 
(b) of this section, or it is unreasonable to require the 
particular piece of draft legislation or regulation to meet one 
or more of those standards. Where the standards are not met, the 
agency certification must include an explanation of the reasons 
for the departure from the standards. 

Sec. 4. Principles to Promote Just and Efficient 
Administrative Adjudications. 

(a) Implementation of Administrative Conference 
Recommendations. In order to promote just and efficient 
resolution of disputes, an agency that adjudicates administrative 
claims shall, to the extent reasonable and practicable, and when 
not in conflict with other sections of this order, implement the 
recommendations of the Administrative Conference of the United 
States, entitled "Case Management as a Tool for Improving Agency 
Adjudication," as contained in 1 C.F.R. 305.86-7 (1991). 
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(b) Improvements in Administrative Adjudication. All 
federal agencies should review their administrative adjudicatory 
processes and develop specific procedures to reduce delay in 
decision-making, to facilitate self-representation, to expand 
non-lawyer counseling and representation where appropriate, and 
to invest maximum discretion in fact-finding officers to 
encourage appropriate settlement of claims as early as possible. 

(c) Bias. All federal agencies should review their 
administrative adjudicatory processes to identify any type of 
bias that hinders full access to justice for all persons; 
regularly train all fact-finders, decision-makers and 
administrative law judges to eliminate such bias; and establish 
appropriate mechanisms to receive and resolve bias complaints 
from persons who appear before administrative adjudicatory 
tribunals. . 

(d) Public Education. All federal agencies should develop 
effective and simple methods, including the use of electronic 
technology, to educate the public about its claims/benefits 
policies and procedures. 

Sec. 5. Coordination by the Department of Justice. 

(a) The Attorney General shall coordinate efforts by 
Federal agencies to implement sections ~, 2 and 4 of this order. 

(b) To implement the principles and purposes announced by 
this order, the Attorney General is authorized to issue 
guidelines implementing sections ~ and 4 of this order for the 
Department of Justice. Such guidelines shall serve as models for 
internal guidelines that may be issued by other agencies pursuant 
to this order. 

Sec. 6. Definitions. For purposes of this order: 

(a) The term "agency" shall be defined as that term is 
defined in section 4S~ of title 28, United States Code, except 
that it shall exclude all departments and establishments in the 
legislative or judicial branches of the United States. 

(b) The term "litigation counsel" shall be defined as the 
trial counselor the office in which such trial counsel is 
employed, such as the United States Attorney's Office for the 
district in which the litigation is pending or a litigating 
division of the Department of Justice. Special Assistant United 
States Attorneys are included within this definition. Those 
agencies authorized by law to represent themselves in court 
without assistance from the Department of Justice are also 
included in this definition, as are private counsel hired by any 
Federal agency to conduct litigation on behalf of the agency or 
the United States. 
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Sec. 7. No Private Rights Created. This order is intended 
only to improve the internal management of the executive branch 
in resolving disputes, conducting litigation in a reasonable and 
just manner, and reviewing legislation and regulations. This 
order shall not be construed as creating any right or benefit, 
substantive or procedural, enforceable at law or in equity by a 
party against the United States, its agencies, its officers, or 
any other person. This order shall not be construed to create any 
right to judicial review involving the compliance or 
noncompliance of the United States, its agencies, its officers, 
or any other person with this order. Nothing in this order shall 
be construed to obligate the United States to accept a particular 
settlement or resolution of a dispute, to alter its standards for 
accepting settlements, to forego seeking a consent decree or 
other relief, or to alter any existing delegation of settlement 
or litigating authority. 

Sec. 8. Scope. 

(a) No Applicability to Criminal Matters or Proceedings in 
Foreign Courts. This order is applicable to civil matters only. 
It is not intended to affect criminal matters, including 
enforcement of criminal fines or judgments of criminal 
forfeiture. This order does not apply to litigation brought by 
or against the United States in foreign courts or tribunals. 

(b) Application of Notice Provision. Notice pursuant to 
subsection (a) of section 1 is not required (I) in any action to 
seize or forfeit assets subject to forfeiture or in any action to 
seize property; (2) in any bankruptcy, insolvency, 
conservatorship, receivership, or liquidation proceeding; (3) 
when the assets that are the subject of the action or that would 
satisfy the judgment are subject to flight, dissipation, or 
destruction; (4) when the defendant is subject to flight; (S) 
when, as determined by litigation counsel, exigent circumstances 
make providing such notice impracticable or such notice would 
otherwise defeat the purpose of the litigation, such as in 
actions seeking temporary restraining orders or preliminary 
injunctive relief; or (6) in those limited classes of cases where 
the Attorney General determines that providing such notice would 
defeat the purpose of the litigation. 

(c) Application of Alternative Dispute Resolution. 
Subsections (c) of section 1 of this order shall not apply (I) to 
any action to seize or forfeit assets subject to ~orfeiture, or 
(2) to any debt collection case (including any action for civil 
penalties or taxes) involving an amount in controversy less than 
$100,000. . 

(d) Additional Guidance as to Scope. The Attorney General 
shall have the authority to issue further guidance as to the 
scope of this order, except section 3, consistent with the 
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purposes of this order. 

Sec. 9. Conflicts with Other Rules. Nothing in this order 
shall be construed to require liOtigation counselor any agency to 
act in a manner contrary to the Federal Rules of Civil Procedure, 
Tax Court Rules of Practice and Procedure, State or Federal law, 
other applicable rules of practice or procedure, or court order. 

Sec. 10. Privileged Information. Nothing in this order 
shall compel or authorize the disclosure of privileged 
information, sensitive law enforcement information, information 
affecting national security, or information the disclosure of 
which is prohibited by law. 

Sec. 11. Effective Date. This order shall become effective 
90 days after the date of signature. This order shall not apply 
to litigation commenced prior to the effective date. 

Sec. 12. Revocation. Executive Order 12778 is hereby 
revoked. 

WILLIAM J. CLINTON 
THE WHITE HOUSE, 
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Judge 

Attached is a memorandum from you to Alice Rivlin requesting 
that OMB process an Executive Order on Civil JusLice Reform. 
This is the EO that came from John Schmidt's Sh8P, which allows 
the United States to enter into binding arbitra~ion. 

I've already given the proposed EO to OMB, and OMB has begun 
to process it. But it seems that a formal request memo from this 
office to Alice Rivlin is necessary. Accordingly, could you send 
the attached memo, along with the proposed EO, to Alice? Thanks. 

Elena 



Office of the 
AssIstant Anomey General 

MEMORANDUM FOR JOHN SCHMIDT, 
ASSOCIATE ATIORNEY GENERAL 

From: Walter Dellinger tlJf,J::r-­
Assistant Attorney General 

G. S. Departme~t of Justice 

Office of Legal Counsel 

WashingtOII, D. C. 20510 

September 7. 1995 

Re: Constitutional Limitations on Federal Government Participation in Binding Art>itration 

You have asked for our opinion as to whether the Constitution in any way limits the 
authority of the federal government to submit to binding arbitration. 1 Specifically, you have 
asked us to explain and expand on advice we issued on September 19, 1994, in which we 
confumed our earlier oral advice that "the Office 'of Legal Counsel no longer takes the view that 
the Appointments Clause, U.S. Const. art. n, § 2, cl. 2, bars the United States from entering 
into binding arbitration." Memorandum from Dawn 10hnsen, Deputy Assistant Attorney 
General. to David Cohen, Director, Commercial Litigation Branch, Civil Division, re: Binding 
Arbitration (Sept. 19, 1994).2 Below, we reiterate this conclusion and, pursuant to your 

I Several components of the Department of lustice have submitted comments on the subject of binding 
arbitration. ~ Memorandum from Carol DiBattiste. Director. Executive Office for United States Attorneys, to 
Walter Dellinger, Assistant Attorney General. Office of Legal Counsel. re: Binding Arbitration Involving the 
Federal Government as a Party (Mar. I. 1995) (-EOUSA memorandum-); Memorandum from Frank W. Hunger. 
Assistant Attorney General. Civil Division. to Walter Dellinger. Assistant Attorney Genet1ll. Office of Legal 
Counsel. re: Constitutionality of Binding Arbitration Involving the Federal Government as a Party (Feb. 28. 1995) .. 
(-Civil Division memorandum-); Memorandum from Lois 1. Schiffer. Assistant Attorney General. Environment·- . 
and Natural R~ Division. to Walter DeUinger, Assistant Attorney General. Office of Legal Counsel. re:-' 
Binding Arbitratioa Involving the Federal Government as a Party (Feb. 24. 1995) (-ENRD memorandum-): 

: The Office of Legal Counsel bas never issued an opinion on the matter. Then-Assistant Attorney General 
for the Office of'J..egal Counsel William Barr. however. testified that the Appointments Clause would prohibit the 
government from entering into binding arbitration unless arbitrators were appointed by one of the methods described 
in that Clause. which they typically are not. See Hearing before the Subcommittee on Oversight of Government 
Management of the Senate Committee on Governmental Affairs Regarding the Use of Alternative Dispute Resolution 
by Federal Agencies (Sept. 19. 1989) (statement of William P. Barr); Hearing before the Subcommittee on 
Administrative Law and Government Relations of the House Committee on'the Judiciary Regarding the Use of 
Alternative Dispute Resolution by Federal Agencies (Jan, 31. 1990) (statement of William P. Barr). In addition. 
the Civil Division has issued a manual entitled "Guidance on the Use of Alternative Dispute Resolution for Litigation 
in the Federal Courts" (Aug. 1992). That manu.aJ asserted that "[t]he Government cannot enter into agreements to 
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L Background 

Neither tenn in the phrase "binding arbitration" bears a settled meaning. First. 
"arbitration" may be a very different exercise in different contexts and cases. because there are 
no universally applicable rules of practice, procedure, or evidence governing the conducting of 
arbitration. In addition, there is no standard as to whether arbitration is to be conducted by a 
single arbitrator or by a panel of arbitrators or as to the method for selecting the individuals who 
serve in that capacity. 4 Moreover, arbitration may be voluntary -- in that both parties have 
agreed to resolve their dispute by this method -- or compulsory -- in that some other requirement 
such as a statute compels the parties to resolve their dispute by this method. Second, it is not 
at all clear what exactly is meant by referring to an arbitration as "binding." We take this to 
mean that judicial review of the arbitral decision is narrowly limited, as opposed to non-binding 
arbitration in which each party remains free to disregard any arbitral ruling. The limitation on 
judicial review could take numerous forms. It may mean that there is to be no review of an 
arbitral decision. Alternatively, it may mean that an arbitral decision is reviewable only under 
a very limited standard, such as fraud by the arbitrator(s) or arbitrary and capricious decision 
making. Because of this indeterminacy, it is not possible to draw many specific conclusions. 
We are able, however, to offer generalizations and guidance pertaining to participation by the 
federal government in the various forms that binding arbitration may take. 

II. The Appointments Clause 
A. Whether Arbitrators Are Officers of the United States 

To understand why the assertion that the Appointments Clause prohibits the government 
from entering into binding arbitration is not well-founded, it is necessary fIrst to examine the 
requirements of the Appointments Clause itself. The Appointments Clause provides that 

[the President,] shall nominate, and by and with the Advice and Consent of the 
Senate, shall appoint Ambassadors, other public Ministers and Consuls, Judges 
of the supreme Court, and all other Officers of the United States, whose 
Appointments are not herein otherwise provided for, and which shall be 
established by Law: but the Congress may by Law vest the Appointment of such 
inferior Officers, as they think proper, in the President alone, in'the Courts of 
Law, or in the Heads of Departments. 

U.S. Const. art. II, § 2, cl. 2. The Appointments Clause sets forth the exclusive mechanisms 
by which an officer of the United States may be appointed. See Buckley v. Valeo, 424 U.S. I, 
124-37 (1976) (per curiam). The fIrst issue to be resolved is, who is an "officer" within the 
meaning of the Constitution and therefore must be appointed by one of the methods set out in 

• Typically. arbitrators are either professional arbitrators or possess some expertise in the subject matter of the 
specific arbitration wherein they act. Throughout this memorandum. we assume that they are selected to arbitrate 
particular disputes on a case-by-case basis in the manner of independent contractors. 
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(he Appoimments Clause? 

Not everyone who perfonns duties for the federal government is an officer within the 
meaning of the Appointments Clause. The requirements of the Appointments Clause apply only 
where an individual is appointed to an "office" within the federal government. From the early 
days of the Republic, the concepts of "office" and "officer" have been understood to embrace 
the ideas of "tenure, duration, emolument, and duties." United States v. Hartwell, 73 U.S. (6 
Wall.) 385, 393 (1868). Because Hartwell has long been taken as the leading statement of the 
constitutional meaning of "officer,"s that statement is worth repeating in fuU: 

An office is a public station, or employment, conferred by the appointment 
of government. The tenn embraces the ideas of tenure, duration, emolument, and 
duties. 

The employment of the defendant was in the public service of the United 
States. He was appointed pursuant to law, and his compensation was fixed by 
law. Vacating the office of his superior would not have affected the tenure of his 
place. His duties were continuing and pennanent, not occasional or temporary. 
They. were to be such as his superior in office should prescribe. 

A government office is different from a government contract. The latter 
from its nature is necessarily limited in its duration and specific in its objects. 
The tenns agreed upon defme the rights and obligations of both parties, and 
neither may depart from them without the assent of the other. 

Id. at 393. 

Hartwell and the cases following it specify a number of criteria for identifying those who 
must be appointed as constitutional officers, and. in some cases it is not entirely clear which 
criteria the court considered essential to its decision. Nevertheless, we believe that from the 
earliest reported decisions onward, the constitutional requirement has involved at least three 
necessary components. The Appointments Clause is implicated only if there is created or an 
individual is appointed to (1) a position of employment (2) within the federal government (3) that 
is vested with significant authority pursuant to the laws of the United States. 

j In an opinion discussing an Appointments Clause issue. Attorney General Robert F. Kennedy referred to 
Hartwell as providing the "classical definition pertaining to an officer.· Communications Satellite COfllOration. 42 
Gp. Att'y Gen. 165. 169 (1962). Hartwell itself cited several earlier opinions. including United States v. Maurice. 
26 F. Cas. 1211 (C.C.D. Va. 1823) (No. 15.747) (Marshall. Circuit Justice). ~ 73 U.S. at 393 n. t. and in tum 
has been cited by numerous subsequent Supreme Court decisions. including United States v. Germaine, 99 U.S. 
508.511-12 (1878). and Auffmordt v. Hedden. 137 U.S. 310. 327 (1890). These latter two decisions were cited 
with approval by the Court in Buckley. 424 U.S. at 125-26 & n.162. 
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1. A Position of Employment: The Distinction between Appointees and Independent 
Contractors. An officer's duties are penn anent , continuing, and based upon responsibilities 
created through a chain of command rather than by contract. Underlying an officer is an 
"office," to which the officer must be appointed. As Chief Justice Marshall, sitting as circuit 
justice, wrote: "Although an office is 'an employment,' it does not follow that' every 
employment is an office. A man may certainly be employed under a contract, express or 
implied. to do an act, or perfonn a service, without becoming an officer." United States v. 
Maurice, 26 F. Cas. 1211, 1214 (C.C.D. Va. 1823) (No. 15,747). Chief Justice Marshall 
speaks here of being "employed under a contract"; in modem tenninology the type of non­
officer status he is describing is usually referred to as that of independent contractor, In 
Hartwell, this distinction shows up in the opinion's attention to the characteristics of the 
defendant's employment being "continuing and permanent, not occasional or temporary," as well 
as to the suggestion that with respect to an officer, a superior can fix and then change the 
specific set of duties, rather than having those duties fixed by a contract. 73 U.S. at 393. 

The Court also addressed the distinction between employees and persons whose 
'relationship to the government takes some other fonn in United States v: Germaine, 99 U.S. 508 
(1878). There, the Court considered whether a surgeon appointed by the Commissioner of 
Pensions "to examine applicants for pension, where [the Commissioner] shall deem an 
examination ... necessary," id. at 508 (quoting Rev. Stat. § 4777), was an officer within the 
meaning of the Appointments Clause. The surgeon in question was "only to act when called on 
by the Commissioner of Pensions in some special case"; furthennore, his only compensation 
from the government was a fee for each examination that he did in fact perfonn. Id. at 512. 
The Court stated that the Appointments Clause applies to "all persons who can be said to hold 
an office under the government" and, applying Hartwell, cOncluded that "the [surgeon's] duties 
are not continuing and penn anent and they are occasional and intennittent." Id. (emphasis in 
original). The surgeon, therefore, was not an officer of the United States. Id.6 

2. Appointment to a Position within the Federal Government. In addition, Hartwell and 
the other major decisions defining "Officers of the United States" all reflect the historical 
understanding that the Appointments Clause speaks only to positions within the federal 
government. The Appointments Clause simply is not implicated when significant authority is 
devolved upon non-federal actors. In Hartwell the Court stated that "[a]n office is a public 

, station, or employment, conferred by the appointment of government." 73 U.S. at 393. Iii 
holding that the Appointments Clause applied in that case, the Court stressed that "[t]he .... -
employment of the defendant was in the public service of the United States ... ' Id.; see also 
United States v. Gennaine, 99 U.S. 508, 510 (1878) (founders intended appointment pursuant 
to the Appointments Clause only for "persons who can be said to hold an office under the 

6 Gennaine clearly was discussing the concept of "officer" in the constitutional, and not simply a generic. 
sense: the alternative basis for the holding was that the surgeon was not an officer because he was appointed by 
the Commissioner who. as the head of a bureau within the Interior Department, could not be a "Head of 
Department" with the authority to appoint officers. UL at 510-11. 
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government about to be established under the Constitution"). TItis means that the delegation of 
federal authority to state officials can present no Appointments Clause difficulties, because the 
individuals serve as state officials rather than as federal officials.' It is a conceptual mistake 
to argue that federal laws delegating authority to state officials create federal "offices," which 
are then· filled by (improperly appointed) state officials. Rather, the "public station, or 
employment" has been created by state law; the federal statute simply adds federal authority to 
a pre-existing state office. 8 Accordingly, the substantiality of the delegated authority is 
immaterial to the Appointments Clause conclusion. 9 An analogous point applies to delegations 
made to private individuals:. the simple assignment of some duties under federal law, even 
significant ones, does not by itself pose an Appointments Clause problem. 10 

7 The framers appear to have envisioned that state officials would enforce federal law. For example. Madison 
wrote. 

eventual collection [of certain Federal taxes] under the immediate authority of the Union, will 
generally be made by the officers, and according to the rules, appointed by the several States . 

. lndeed it is extremely probable that in other instances, . . . the officers of the States will be 
clothed with the correspondent authority of the Union. 

The Federalist No. 45, at 292 (James Madison) (Clinton Rossiter ed., 1961). The framers also seem to have: acted 
upon this understanding. The first Judiciary Act, enacted by the first Congress, required state magistrates and 
justices of the peace to arrest and detain any criminal offender under the laws of the United States. 1 Stat. § 33. 
This statute, in immaterially modified form, remains in effect. 18 U.S.C. § 3041. At least two courts have 
interpreted this statute to authorize state and local law enforcement officers to arrest an individual who violates 
federal law. See United States v. Bowdach, 561 F.2d 1160 (5th Cir. 1977); Whitlockv. Boyer, 77 Ariz. 334, 271 
P.2d 484 (1954). 

As discussed below, the delegation to private persons or non-federal government officials of federal-law 
authority, sometimes incorrectly ~yzed as raising Appointments Clause questions, can raise genuine questions 
under oth~r constitutional doctrines, such as the non-delegation doctrine and general separation of powers principles. 
Compare Confederated Tribes of Siletz Indians v. United States. 841 F. Supp. 1479, 1486-89 (D. Or. 1994) (appeal 
pending) (confusing Appointments Clause with separation of powers analysis in holding invalid a delegation to a 
state governor) with United States v. Ferry County, 511 F. Supp. 546,552 (B.D. Wash. 1981) (correctly dismissing 
Appointments Clause argument and analyzing delegation to county commissioners under non~elegation doctrine). 

8 This should be distinguished from the case where a federal statute creates a federal office -- such as 
membership on a federal commission that wields significant authority - and requires that a particular state officer 
occupy that office. In this instance, Congress has actually created a federal office and sought to fiU it, which is t~ .. :_­
prototype of an Appointments Clause violation. 

~ See Seattle Master Builders Ass'n v. Pacific Northwest Elec. Power & Conservation Planning Coun., 786 
F.2d 1359, 1365 (9th Cir. 1986) ("because the Council members do not serve pursuant to federal law," it is 
"immaterial wl:J.ether they exercise some significant executive or administrative authority over federal activity"), cert. 
denied, 479 U:S. 1059 (1987). 

10 One might also view delegations to private individuals as raising the same considerations as suggested by 
the distinction drawn earlier between appointee and independent contractor -- so long as the statute does not create 
such tenure, duration, emoluments and duties as would be associated with a public office, the individual is not the 
occupant of a constitutional office but is, rather, a privale party who has assumed or been delegated some federal 
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In our view, therefore, the lower federal courts have been correct in rejecting 
Appointments Clause challenges to the exercise of federally-derived authority by state 
officials, II the District of Columbia City Council,I2 qui tam relators under the False Claims 
Act,13 and plaintiffs under the citizen suit provisions of the Clean Water Act. 14 The same 
conclusion should apply to the members of multinational or international entities who are not 
appointed to represent the United States. 1j 

responsibilities. 

II See. e.g., Seattle Master Builders, 786 F.2d at 1364~6. The particular state officials at issue were serving 
on an entity created by an interstate compact established with the consent of Congress. but that fact is not significant 
for Appointments ClaUse purposes. The crucial point was that "[t]he appointment. salaries and direction" of the 
officials were "state-derived"; "the states ultimately empower the {officials] to carry out their duties." Id. at 1365. 
The Supreme Court's decision in New York v. United States, Il2 S. Ct. 2408 (1992). which held that Congress 
cannot "commandeer" state officials to serve federal regulatory purposes, reenforces this conclusion. Where state 
officials do exercise significant authority under or with respect to federal law, they do so as state officials, by the 
decision and under the ultimate authority of the state. 

12 See Techworld Dev. Corp. v. D.C. Preservation League, 648 F. Supp. 106, 115-11 (D.D.C. 1986). Though 
the court did not fully develop the point, we believe that the District of Columbia stands on a special footing. 
Congress's plenary authority to legislate for the District entails authority to establish a municipal government for 
the District, the officers of which are municipal rather than federal officers to whom the Appointments Clause 
simply does not apply. 

13 We believe that United States ex reI. Kelly v. Boeing Co., 9 F.3d 143, 151-59 (9th Cir. 1993) (rejecting 
Appointments Clause challenge to False Claims Act), cert. denied, 114 S. Ct. 1125 (1994). reached the correct 
result but through an incorrect line of analysis. See id. at 158 (Clause not violated because of the relative modesty 
of the authority exercised by the relator). The better Appointments Clause analysis. in our view. is that of the court 
in United States ex reI. Burch v. Piqua Engineering. Inc., 803 F. Supp. 115 (S.D. Ohio 1992), which held that 
"because qui tam relators are not officers of the United States. the FCA does not violate the Appointments Clause .• 
[d. at 120. We disapprove the Appointments Clause analysis and conclusion of an earlier memorandum of this 
Office. Constitutionality of the Qui Tam Provisions of the False Claims Act, 13 Cp. O.L.C. 249 (1989) 
(preliminary print) (arguing that the qui tam provisions violate the Appointments Clause). 

:. Here. the court phrased its analysis in terms of separation of powers, but the challenge to the statute was. 
at its core. based on the Appointments Clause. See Chesapeake Bay Found. v. Bethlehem Steel Corp., 652 F. 
Supp. 620. 624 (D. Md. 1981) (Buckley v. Valeo, 424 U.S. 1 (1916) (per curiam), "does not stand for the 
proposition. . . that private persons may oot enforce any federal laws simply because they are not Officers of :the : : 
Cnited States appointed in accordance with Article U of the Constitutioo"). 

:j At least where these entities are created on an ad hoc or temporary basis. there is a long historie&! pedigree 
for the argument that even the United States representativC$ need Dot be appointed in accordance with Article U. 
S~. e.g., AlexmdCr Hamilton, The Defence No. 37 (Jan. 6, 1796), reprinted in 20 The Papers of Alexander 
Hamilton 13, 20 (Harold C. Syrett ed., 1974): 

As to what respects the Commissioners agreed to be appointed [under the Jay Treaty with Great 
Britain], they are not in a strict sense OFFICERS. They are arbitrators between the two 
Countries. Though in the Constitutions. both of the U{nited] States and of most of the Individual 
states. a particular mode of appointing officers is designated. yet in practice it has not been 
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3. The Exercise of Significant Authority. Chief Justice Marshall's observation that 
"[a]lthougb an office is 'an employment.' it does not follow that every employment is an office," 
United States v. Maurice, 26 F. Cas. 1211, 1214 (C.C.D. Va. 1823) (No. 15,747) (MarshaU, 
Circuit Justice), points to a third distinction as well -- although not one that was at issue in 
Maurice itself. An officer is distinguished from other full-time employees of the federal 
government by the extent of authority he or she can properly exercise. As the Court expressed 
in Buckley v. Valeo, 424 U.S. 1 (1976) (per curiam): 

We think that the term "Officers of the United States" as used in Art. n, defmed 
to include "all persons who can be said to hold an office under the government" 
in United States v. Gennaine, [means] that any appointee exercising significant 
authority pursuant to the laws of the United States ... must ... be appointed 
in the manner prescribed by [the Appointments Clause]. 

Id; at 125-26 (em'phasis added). 16 In contrast, "[e]mployees are lesser functionaries subordinate 
to officers of the United States. It Id. at 126 n.162. 

The distinction between constitutional officers and other employees is a long-standing 
one. See. e.!:., Burnap v. United States, 252 U.S. 512, 516-19 (1920) (landscape architect in 

~eemed a violation of the provision to appoint Commissioners or special Agents for special 
purposes in a different mode. 

The traditional view of the Attorneys General has been that the members of international commissions hold "an 
office or employment emanating from the general treaty-making power, and created by it and W the foreign nation(s) 
involved and that members are not constitutional officers. Office - Compensation. 22 Op. Att'y Gen. 184. 186 
(1898); see generally Dames & Moore V. Regan, 453 U.S. 654 (1981); Harold H. Bruff, Can Buckley Clear 
Customs?, 49 Wash. & L:e L. Rev. 1309 (1992); James C. Chen. Appointments with Disaster: The 
Unconstitutionality of the Binational Arbitral Review under the United States-Canada Free Trade Agreement, 49 
Wash. & Lee L. Rev. 1455 (1992); William 1. Davey, The Appointments Clause and International Dispute 
Settlement Mechanisms: A False Conflict, 49 Wash. & Lee L. Rev. 1315 (1992); Alan B. Morrison, Appointments 
Clause Problems in the Dispute Resolution Provisions of the United States-Canada Free Trade Agreement, 49 Wash. 
& Lee L. Rev. 1299 (1992). 

16 See Appointments in the Department of Commerce and Labor. 29 Op. Att'y Gen. 116. 118-19, 122-23 
(l911) (official autboriz.ed to perform all the duties of the Commissioner of Fisheries. who was appointed by the·" : 
President and coo.firmod by the Senate, was an officer; scientists. technicians. and superintendent of mechanical 
plant in the Bureau of Standards were employees rather than officers); Second Deputy Comptroller of the Currency· 
- Appointment, 26 Op. Att'y Gen. 627. 628 (1908) ("The officer is distinguished from the employee in the greater 
importance, dignity, and independence of his position"; official authorized to exercise powers of the Comptroller 
of the Currency in the absence of the Comptroller was clearly an officer). 

We hasten to note that the exercise of significant authority alone is not a sufficient condition to 
characterizing a position as an office within the meaning of the Appointments Clause. To be considered a position 
that must be filled in conformance with the Appointments Clause. the position must also be one of employment 
within the federal government. For a discussion of this point. see infra section n.B. 
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the Office of Public Buildings and Grounds was an employee, not an officer); Second Deputy 
Comptroller of the Currency -- Appointment, 26 Op. Att'y Gen. 627, 628 (1908) (Deputy 
Comptroller of the Currency was "manifestly an officer of the United States" rather than an 
employee). At an early point, the Court noted the importance of this distinction for 
Appointments Clause analysis. See Germaine, 99 u.S. at 509Y 

The Supreme Court relied on the officer/employee distinction in Freytag v. 
Commissioner, 501 U.S. 868 (1991). In Freyta&, the Court rejected the argument that special 
trial judges of the Tax Court are employees rather than officers because "they lack authority to 
enter a final decision" and thus arguably are mere subordinates of the regular Tax Court 
judges. 18 Id. at 881. The Court put some weight on the fact that the position of special trial 
judge, as well as its duties, salary, and mode of appointment, are specifically established by 
statute; 19 the Court also emphasized that special trial judges "exercise significant discretion" 
in carrying out various important functions relating to litigation in the Tax Court. Id. at 881-82. 

In contrast, as this Office has concluded, the members of a commission that has purely 
advisory functions "need not be officers of the United States" because they "possess no 
enforcement authority or power to bind the Government." Proposed Commission on 

i1 The status of certain officials traditionally appointed in modes identical to those designated by the 
Appointments Clause is somewbat anomalous. For instance, low-grade military officers have always been appointed 
by the President and confirmed by the Senate and understood to be ·Officers of the United States· in the 
constitutional sense; in Weiss v. United States, 114 S. Ct. 752, 757 (1994), the Supreme Court recently indicated 
its agreement with that understanding. It is at least arguable, however, that the authority exercised by second 
lieutenants and ensigns is so limited and subordinate that their analogues in the civil sphere clearly would be 
employees. There are at least three possible explanations. (1) Congress may make anyone in public service an 
officer simply by requiring appointment in one of the modes designated by the Appointments Clause. The Clause. 
on this view. mandates officer status for officials with significant governmental authority but does not restrict the 
status to such officials. This apparently was the nineteenth-century view. see. e.g., United States v. Perkins, 116 
(;.5. 483. 484 (1886) (cadet engineer at the Naval Academy was an officer because WCongress has by express 
enactment vested the appointment of cadet-engineers in the Secretary of the Navy and when thus appointed they 
become officers and not employeesW). (2) Certain officials are constitutional officers because in the early Republic 
their positions were of greater relative significance in the federal government than they are today. Cf. Buckley, 
424 U.S. at 126 (postmasters first class and clerks of district courts are officers). (3) Even the lowest ranking 
military or naval officer is a potential commander of United States armed forces in combat - and, indeed, is ~ 
theory a commander of large military or naval units by presidential direction or in the event of catastrophic -- -
casualties among his or her superiors. 

!S In fact, as the Court pointed out, the chief judge of the Tax Court can assign special trial judges to render 
final decisions in certain types of cases, a power that the government conceded rendered them, - in those 
circumstances. "inferior officers who exercise independent authority.· The Court rejected the argument that special 
trial judges could be deemed inferior officers for some purposes and employees for others. 501 U.S. at 882. 

:- The text of the Appointments Clause implies that offices in the sense of the Clause must be established in 
the Constitution or by statute. See U.S. Const. art. n. § 2. cI. 2 (specifying certain officers and then referring to 
"all other Officers of the United States, whose Appointments are not herein otherwise provided for. and which shall 
be established by Law"). 
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Deregulation of International Ocean Shipping, 7 Op. O.L.C. 202, 202-03 (1983). For that 
reason, the creation by Congress of presidential advisory committees composed, in whole or in 
part, of congressional nominees or even of members of Congress does not raise Appointments 
Clause concerns. 

Because employees do not wield independent discretion and act only at the direction of 
officers. they do not in their own right "exercis[e] responsibility under the public laws of the 
Nation," Buckley, 424 U.S. at 131. 20 Conversely, "any appointee" in federal service who 
"exercis[es] significant authority pursuant to the laws of the United States" must be an officer 
in the constitutional sense and must be appointed in a manner consistent with the Appointments 
Clause. 21 424 U.S. at 126. 

To recapitulate, one who occupies a posItIon of employment within the federal 
government that carries significant authority pursuant to the laws of the United States is required 
to be an officer of the United States, and therefore to be appointed pursuant to the Appointments 
Clause. Each one of the underlined tenns signifies an independent condition, all three of which 
must be met in order for the position to be subject to the requirements of the Appointments 
Clause. We now tum to consideration of whether arbitrators occupy a position of employment 
in the federal government and exercise significant federal authority. 

4. Arbitrators. It seems beyond dispute that arbitrators exercise significant authority, 
at least in the context of binding arbitration involving the federal government. However, 
arbitrators retained for purposes of resolving a single case do not satisfy the remaining necessary 
conditions. They are manifestly private actors who are, at most, independent contractors to. 
rather than employees of, the federal government. Arbitrators are retained for a single matter, 
their service expires at the resolution of that matter, and they fix their own compensation. 
Hence, their service does not bear the hallmarks of a constitutional office -- tenure, duration, 
emoluments, and continuing duties. Consequently, arbitrators do not occupy a position of 
employment within the federal government, and it cannot be said that they are officers of the 
United States. Because arbitrators are not officers, the Appointments Clause does not place any 
requirements or restrictions on the manner in which they are chosen. 

Auffmordt v. Hedden, 137 U.S. 310 (1890), compels this conclusion. That case involved 

:ll That an employee may not exercise independent discretion does not. of course, mean that his or her duties"" -
may not encompass responsibilities requiring the exercise of judgment and discretion under the ultimate control and 
supervision of an officer. In Steele v. United States (No.2), 267 U.S. 50S, S08 (1925), the Supreme Co.Urt noted 
that a wdeputy marshal is not in the constitutional sense an officer of the United States, W yet wis called upon to 
exercise great,rCsponsibility and discretion w in Wthe enforcement of the peace of the United States, as that is 
embraced in the enforcement of federal law. W But deputy marshals act at the direction of "the United States marsbal 
under whom they serve, W id., who i§ an officer in the constitutional sense. 

:1 See Appointment and Removal of Inspectors of Customs, 4 Cp. All'y Gen. 162, 164 (1843) (Congress may 
not provide for the appointment of Wany employe[e], coming fairly within the definition of an inferior officer of the 
government,· except by a mode consistent with the Appointments Clause). 
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a statute that entitled an importer who was dissatisfied with the government's valuation of 
dutiable goods to demand a reappraisement jointly conducted by a general appraiser (a 
government employee) and a "merchant appraiser" appointed by the collector of customs for the 
specific case. Despite the fact that the reappraisement decision was fmal and binding on both 
the government and the importer, id. at 329, the Court rejected the argument that the merchant 
appraiser was an "inferior Officer" whose appointment did not accord with the requirements of 
the Appointments Clause. In describing the merchant appraiser, the Court said: 

He is selected for the special case. He has no general functions, nor any 
employment which has any duration as to time, or which extends over any case 
further than as he is selected to act in that particular case. . . . He has no claim 
or right to be designated, or to act except as he may be designated ... , His 
position is without tenure, duration, continuing emolument, or continuous duties 
.... Therefore, he is not an 'officer,' within the meaning of the clause. 

Id. at 326-27. Not only does Auffmordt compel our conclusion, the contrary position -- that an 
independent contractor or non-federal employee who exercises significant governmental authority 
must be appointed pursuant to the Appointments Clause -- would be inconsistent with the 
Germaine and Hartwell cases discussed above. 22 

Our conclusion is consistent with the Supreme Court's classification of the independent 
counsel as an inferior officer in Morrison v. Olson, 487 U.S. 654 (1988). There the Court 
observed that "[ilt is clear that appellant is an 'officer' of the United States, not an 'employee. 1ft 

Id. at' 671 n.12. Significantly, the lone authority the Court cited for this proposition was 
"Buckley, 424 U.S., at 126, and n. 162." At the page cited, the Buckley Court quoted and 
reaffmned Germaine, and in the footnote cited the Court rea.ffmned both Germaine and 
Auffmordt. Buckley, 424 U.S. at 126 & n.162. This coupled with Morrison's express approval 
of Germaine, 487 U.S. at 670, strongly counsel against interpreting Morrison to have scuttled 
the Auffmordt and Germaine definition of office, which treats tenure, duration, emoluments, and 
continuing duties as necessary conditions. 

We believe that the factors that make it .. clear" that an independent counsel is an officer 
of the United States demonstrate that an ariJitrator is not. The office of independent counsel is 
created by statute. See 28 U.S.C. § 591 et ~ The independent counsel's compensation is 
fixed specifically by statute at the rate set forth at 5 U.S.C. § 5315 for level IV of the SeniQr:: : 

= ENRD reads Auffmordt and Germaine as limited to "judgments of experts on areas within their expertise, 
as opposed to policy or legal judgments.· ENRD memorandum at j. Apparently. ENRD's position is that the 
negative inference from the Appointments Clause is to be drawn except where an expert acts within the scope of 
his or her expertise. In other words. the Appointments Clause prohibits any private actor from exercising signi ficant 
authority. unless the private actor is an expert who exercises significant authority within the scope of his or her 
expertise. While there may be strong policy reasons for wishing to restrict Auffmordt and Germaine in this way. 
there is no basis in the Constitution for doing so. The text of the Appointments Clause makes no reference to. let 
alone an exception for. expert action. Furthermore. there is nothing in the Auffmordt or Germaine opinions 
themselves that supports narrowing them in this way. 
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Executive Service. Id. § 594(b). All of the others listed as receiving this compensation are in 
the full-time employment of the federal government and, insofar as we are aware, are in fact 
officers within the meaning of the Appointments Clause. See 5 U.S.C. § 5315 (setting 
compensation for, inter alia, assistant attorneys general). The independent counsel's operating 
and overhead expenses are fixed23 by statute and appropriation. 28 U.S.C.§ 594(c). (fIXing 
compensation of attorneys employed by an independent counsel); id. § 594(1) (providing for 
administrative support, office space, and travel expenses). Significantly, Congress is the 
exclusive source of funding for any operations undertaken by the independent counsel. In this 
way, Congress takes some part in providing an ongoing defmition to the office of independent 
counsel and may exercise some degree of influence over the independent counsel. Indeed, as 
the Court noted, Congress expressly retained .oversight authority with respect to the activities 
of independent counsels and provided for submission of reports by independent counsels to 
congressional oversight committees. 487 U.S. at 664-65. In addition, the independent counsel 
occupies a position that is formally within the federal government. That position is, according 
to the Supreme Court, within the executive branch chain of command to at least some extent and 
subject to oversight and control by the. President-and guidance of the Attorney General. Id. at 
685-92; 28 U.S.C. § 594(e). The independent counsel also may request and receive the 
assistance of the Department of Iustice. 28 U.S.C. § 594(d). The independent counsel thus 
clearly occupies a position of employment within the federal government. In fact, ~s point was 
so clear that Congress went out of its way expressly to provide that the position of independent 
counsel would be "separate from and independent of the Department of Iustice" for certain 
purposes. rd. § 594(i). 

ArbItrators· share none of these material qualities. The position of amitrator is not 
created by a congressional enactment. Arbitrators set their own fee and charge the client parties, 
including but not limited to the government, that fee. No appropriation is made specifically to 
support the operations or expenses of amitrators.24 As a result, an arbitrator's compensation 
even for a case involving the government is not limited to the fee paid by the government and 
an arbitrator remains free to tum to other sources for funding of his or her operations and 
expenses, subject of course to conflict of interest and ethicallirnitations. In addition, arbitrators 
are not subject to congressional oversight or to presidential control. 

Finally, the statute creating the office of independent counsel also defines the procedures 
by which the office may be terminated. M.. at 664. Arbitrators, by contrast, serve until the 
matter they are retained to resolve is completed; there is no statutory process for termination oJ .. _ 

::3 By use of the term -fixed," we mean to distinguish this scheme - in which Congress sets the independent 
counsel"s salary and overhead - from one in which an arbitrator's fee and overhead are determined by the arbitrator. 
and passed on to the federal government, even though th.e government may ultimately pay them from a specific 
appropriation. 

:4 Of course, any fee that the government pays must ultimately come from appropriated funds. Nevertheless, 
the fee is paid to an arbitrator not in the manner of an employee of the government but rather as a non-government 
actor who provides services to the government. 
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their "office." This vividly demonstrates that while there is an office underlying the position 
of independent counsel, there is no similar office underlying one who acts as an arbitrator; there 
is no process for tenninating the office of an arbitrator because there is no office to tenninate. 

This is not to say that it is impossible for a binding arbitration mechanism to run afoul 
of the Appointments Clause. As indicated, arbitrators whose sole or collective decisions are 
binding on the government exercise significant authority. If any such arbitrator were to occupy 
a position of employment within the federal government, that arbitrator would be required to be 
appointed in confonnity with the Appointments Clause. See Freytal: v. CIR, 111 S. Ct. 2631. 
2640-41 (1991). Thus, if a federal agency were to conduct binding arbitrations and to employ 
arbitrators whom it provided with all relevant attributes of an office, all such arnitrators would 
be required to be appointed in confonnity with the Appointments Clause. 

B. The Appointments Clause as Bar against 
Delegations to Private Actors 

We do not understand there to be any dispute that arbitrators are private rather than 
. government actors. See William J. Davey, The Almointments Clause and International DiSj)ute 

Sett1ementMechanisms; A False Conflict, 49 Wash. & Lee L. Rev. 1315, 1318 (1992) ("no one 
would argue that [arnitrators] are" officers of the United States). Instead, the position that the 
Appointments Clause prohibits the government from entering into binding arbitration rests on 
a negative inference drawn from the Appointments Clause -- specifically, that only officers of 
the United States appointed pursuant to the Appointments Clause may exercise significant federal 
authority. See. e.g., "Guidance on the Use of Alternative Dispute Resolution for Litigation in 
the Federal Courts" at 4 n.8 (Aug. 1992) ("Under the Appointments Clause, [significant 
governmental] duties may be performed only by 'Officers of the United States, • appointed in the 
constitutionally prescribed manner." (citation omitted». This negative inference lacks textual 
suppon and is contrary to the consistent interpretations of the Clause by the Supreme Coun. 

By its own tenns, the Appointments Clause addresses only the pennissible methods by 
which officers may be appointed. The tenn officer has been dermed to mean one who occupies 
a position of employment within the federal government that carries significant authority 
pursuant to the laws of the United States. The Appointments Clause's text says nothing about 
whether or what limits exist on the government's power to devolve authority on private or other: -
non-federal actors. 

Instead, what limits exist on the ability to delegate governmental authority to ·private 
actors are encompassed within the non-<ielegation doctrine.2.1 The very existence of the non­
delegation doctrine strongly suggests that looking to the Appointments Clause for Limits on the 
federal government's ability to delegate authority to non-federal actors is a misguided enterprise. 

::.l The application of the non-delegation doctrine to binding arbitration is discussed more fully infra at section 
v.c. 
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If the Appointments Clause prohibited all delegations of significant federal governmental 
au.thority to non-federal actors, there would be no need for a separate non-delegation doctrine 
in that context. While some of the most notable controversies under the non-delegation doctrine 
have involved'delegations from the federal legislature to the federal executive, see. e.g., Skinner 
v. Mid-America Pipeline Co., 490 U.S. 212 (1989); Panama Refining Co. v. Ryan, 293 U.S. 
388 (1935). the doctrine has by no means been limited to this context. The Supreme Court and 
the lower federal courts have reviewed the delegation of significant federal governmental 
authority to non-federal actors under the non-delegation doctrine. Moreover, the courts, 
including the Supreme Court, have upheld such delegations without even hinting that the 
Appointments Clause might be implicated. See. e.&., Thomas v. Union Carbide Agric. Prods. 
Co., 473 U.S. 568 (1985) (upholding delegation to private arbitrators); Sunshine Anthracite Coal 
Co. v. Adkins, 310 U.S. 381 (1940) (upholding delegation of regulatory authority to private 
industry group); Kentucky Horseman's Benevolent & Protective Ass'n v. Turfway Park Racing 
Ass'n, 20 F.3d 1406 (6th Cir. 1994) (upholding delegation of regulatory authority to a state and 
to private industry group); Nance v. EPA, 645 F.2d 701 (9th Cir. 1981) (upholding delegation 
of authority under Clean Air Act to Indian tribe); First Jersey Securities. Inc. v. Bergen, 605 
F.2d 690 (3d Cir. 1979) (upholding delegation of adjudicative authority to private industry 
group); Crain v. First Nan Bank, 324 F.2d 532, 537 (9th Cir. 1963) ("while Congress cannot 
delegate to private corporations or anyone else the power to enact laws, it may employ them in 
an administrative capacity to carry them into effect. "); R.H. Johnson & Co. v. SEC, 198 F.2d 
690 (2d Cir.) (upholding delegation of adjudicative authority to private industry group), cert. 
denied, 344 U.S. 855 (1952).26 

The Supreme Court's interpretations of the Appointments Clause actually refute the 
negative inference that is sometimes asserted. The Court's decision in Auffmordt is especially 
compelling. There, the Court held that because the merchant appraiser - who stands fonnally 
and functionally in the same position as an arbitrator in a binding arbitration involving the 
federal government -- was a private actor, the Appointments Clause did not apply and so upheld 
the statutory delegation of mitral authority to the merchant appraiser. In other words, 
Auffmordt held that the Appointments Clause does not prohibit delegating significant federal 
authority to private actors. . The Court employed the same reasoning to reject the Appointments 
Clause challenges in Germaine and Hartwell. 

., 

The argument asserting the negative inference from the Appointments Clause relies on 
Buckley v. Valeo, 424 U.S. 1 (1976) (per curiam). We believe, however, that under its best. ~ 

:6 It is theoretically possible that the courts have upheld these delegations because the parties challenging them 
have repeatedly fa.i..led to raise the Appointments Clause. Compare White v. Massachusetts Coun. of Construction 
Employers. 460 U.S. 204 (1983) (upholding residency requirement for public works project against dormant 
Commerce Clause challenge) with United Building and Construction Trades v. Camden, 465 U.S. 208 (1984) 
(striking down residency requirement for public works projects as violation of Privileges and Immunities Clause). 
We would be reluctant to place the numerous delegations so upheld on such capricious footing absent a clear 
indication in the Court's Appointments Clause jurisprudence. While not all non-delegation litigants have raised 
Appointments Clause challenges. some have and as we detailed in the preceding section. those challenges 
consistently have been rejected. 
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reading Buckley reflects and endorses our view that the Appointments Clause simply does not 
apply to non-federal actors, and that the negative inference argument misreads the opinion. 
First, Buckley cites both Germaine and Auffmordt approvingly. See id. at 125-26 & n.162. 
Second, in several of its statements of the definition of "officers," Buckley, sometimes citing 
Germaine explicitly, Says that the term applies to appointees or appointed officials who exercise 
significant authority under federal law , thus recognizing the possibility that non-appointees might 
sometimes exercise authority under federal law. See. e.~., 424 U.S. at 131 ("Officers" are "all 
appointed officials exercising responsibility under the public laws"). 

It is true that, at other points in its opinion, the Buckley Court used language that, taken 
in isolation, might suggest that the Appointments Clause applies to persons who, although they 
do not hold positions in the public service of the United States, exercise significant authority 
pursuant to federal law. See id. at 141. However, we think such a reading of Buckley is 
uQwarranted. So understood, Buckley must be taken to have ovenuled, sub silentio, Germaine 
and Auffmordt -- cases upon which it expressly relies in its analysis, see id. at 125-26 & n.162 -
- and its repeated quotation of the Germaine definition of "officer" as "all persons who can be 
said to hold an office under the government" would make no sense. Not only does such a 
reading render Buckley internally inconsistent, it fails to explain the Supreme Court's continuing 
and unqualified Citations to and reliance upon Germaine. See Freyta~ v. Commissioner, 501 
U.S. 868, 881 (1991); Morrison v. Olson, 487 U.S. 654, 672 (1988). 

The apparently unlimited language of some passages in Buckley has a simpler 
explanation: there was no question that the officials at issue in Buckley held positions of 
"employment" under the federal government, and thus the question of the inapplicability of the 
Appointments Clause to persons not employed by the federal government was not before the 
Court.27 The post-Buckley Supreme Court has often assessed the validity of statutes that would 
starkly pose Appointments Clause issues if, in fact, the Court had adopted the position that 
wielding significant authority pursuant to the laws of the United States, without more,· requires 
appointment in confonnity with that Clause. In none of these cases has the Court even hinted 

::1 The weight of scholarship that has considered the interplay of Buckley with Hartwell, Germaine, and 
Auffmordt accords with our approach. As one commentator has asserted: 

The Buckley Court's entire analysis is predicated upon its construction of the appointments clause 
in the context of its 'cognate' separation-of-powers provisions. The decision. as in Germaine and 
the other appointments clause cases. was concerned with determining the status of an individual 
who wu employed by the United States. The Court's definition thus was employed to distinguish 
between classes of federal employees; it was not used to distinguish between federal and . 
nonfederal employees. Since the two questions differ radically. it is hardly surprising that a· 
staii~ helpful in resolving one leads to absurd results when applied to the other. 

Dale D. Goble. The Council and the Constitution: An Article on the Constitutionality of the Northwest Power 
Planning Council. 1 1. Envtl. L. & Litig. 11. - text at note 172 (1986); see also Harold 1. Krent, Fragmenting the 
U illtar)' Executive: Congressional Delegations of Administrative Authority Outside the Federal Government, 85 Nw. 
U. L. Rev. 62. 72-73 n.26 (1990) (whether one who exercises governmental authority is an officer is determined 
by looking to the factors set out in Hartwell. Germaine, and Auffmordt). 
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at the existence of an Appointments Clause issue. It is especially telling that two of these 
decisions have involved fonns of binding arbitration. See Thomas v. Union CartJide Agric. 
Prods. Co., 473 U.S. 568 (1985) (upholding statutory requirement that registrants under a " 
fecteral regulatory scheme submit to binding arbitration conducted by a panel of arlJitrators who 
are not appointed by one of the methods specified in the Appointments Clause and are subject 
only to limited judicial review); Schweiker v. McClure, 456 U.S. 188 (1982) (upholding 
submission of dispute to binding, unreviewable determination by a single arbiter who is a private 
actor); see also FERC v. Mississippi, 456 U.S. 742 (1982) (upholding requirement that states 
enforce federal regulatory scheme relating to utilities); Lake Carriers' Ass'n v. Kelley, 456 U.S. 
985 (1982) (mem.), aff'~ 527 F. Supp. 1114 (E.D. Mich. 1981) (three-judge panel) (upholding 
statute that granted states authority to ban sewage emissions from all vessels); Train v. National 
Resources Defense Council. Inc., 421 U.S. 60 (1975) (construing provision of Clean Air Act 
that gave states authority to devise and enforce plans for achieving congressionally defined. 
national air qUality standards). 28 The Supreme Court's decision in Buckley, we conclude, did 
not modify the long-settled principle that a person who is not an officer under Hartwell need not 
be appointed pursuant to the Appointments Clause. 

Prior writings of this Office have read Buckley more broadly as standing for the 
proposition disavowed here -- that is, that all persons exercising significant federal authority, by 
virtue of that fact alone, must be appointed pursuant to the Appointments Clause. We are aware 
of four instances in which our disagreement with this understanding of Buckley would cause us 
to reach a different conclusion on the Appointments Clause question presented. See 
Constitutionality of Subsection 4117(b) of Enrolled Bill H.R. 5835, the "Omnibus Budget 
Reconciliation Act of 1990," 14 Op. O.L.C. 170, 171 (1990) (preliminary print) (statutory 
scheme under which congressional delegations and physicians' organizations of certain states 
exercise "significant authority" violates Appointments Clause); Constitutionality of the Qui Tam 
Provisions of the False Claims Act, 13 Op. O.L.C. 249, 264-65 (1989) (preliminary print) 
(provisions of False Claims Act authorizing qui tam suits. by private parties violate Appointments 
Clause because qui tam relators exercise "significant governmental power"); Representation of 
the United States Sentencing Commission in Litigation, 12 Op. O.L.C. 21, 31-33 (1988) 
(preliminary print) (private party acting as counsel for United States agency must be appointed 
pursuant to Appointments Clause); Proposed Legislation to Establish the National Indian Gaming 
Commission, 11 Op. O.L.C. 73, 74 (1987) (Appointments Clause problems raiSed where state 
and local officials given authority to waive federal statute). We now disavow the Appointments 
Clause· holdings of those precedents. To the extent that our reading of Buckley is inconsist~~t .. _-

:::s It is sometimes asserted that the Supreme Court in Bowsher v. Synar. 478 U.S. 714 (1986). adopted the 
negative inference from the Appointments Clause. We see no basis for this proposition. That case simpiy did not 
involve the Appointments Clause. While the Court makes a passing reference to the Appointments Clause. id. at 
722-23. we can find no passage in which the Court even appears to contemplate construing the Appointments 
Clause. The question in Bowsher pertained to the limits on the authority that the Comptroller General could 
exercise. The Comptroller General is appointed by the President and confirmed by the Senate, ~ 31 U.S.c. 
§ 703. This method of appointment conforms to the letter of the Appointments Clause. See U.S. Const. art. II. 
§ 2. d. 2. We cannot conceive of a reasonable reading of Bowsher as either explicitly or implicitly affirming -­
or. for that matter. rejecting -- the negative inference from the Appointments Clause. 
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with the Appointments Clause reasoning of other prior precedents of this office, that reasoning 
is superseded. See Common Legislative Encroachments on Executive Branch Constitutional 
Authority, 13 Op. O.L.C. 299, 300 (1989) (preliminary print). We do not disavow these 
precedents lightly. These more recent citations, however, are inconsistent and in some cases 
irreconcilable with prior opinions of the Attorneys General. Moreover, the Supreme Court has 
not ovenuled but has reaffmned Auffmordt, Hartwell, and Germaine, and we are bound to 
follow them. 

ID. The Take Care Clause 

It has been suggested that the Take Care Clause prohibits the federal government from 
entering into binding arbitration, because that clause requires all power exercised by the 
executive branch to be exercised in a manner that the President judges to be "faithfuL" This 
approach foroids the President's judgment from being subordinated to the judgment of an 
aroitrator. This suggestion misconstrues the Take Care Clause. The Constitution establishes 
that "[t]he executive power shall be vested in a President of the United States of America .... 
[H]e shall take care that the laws be faithfully executed. Id. art. II, § I, cl. 1; id. art. II, § 3. 
The Supreme Court and the Attorneys General have long interpreted the Take Care Clause as 
standing for the proposition that the President has no inherent constitutional authority to suspend 
the enforcement of the laws, particularly of statutes. See. e.&., INS v. Chadha, 462 U.S. 919, 
953 n.16 (1983); Kendall v. United States ex reI. Stokes, 37 U.S. (12 Pet.) 524, 609-13 (1838); 
The Attorney General's Duty to Defend and Enforce Constitutionally Objectionable Legislation, 
4A Op. O.L.C. 55, 59 (1980) (opinion of Attorney General Civiletti) ("The President has no 
'dispensing power. OC'); see generally Christopher N. May, Presidential Defiance of 
"Unconstitutional" Laws: Reviving the Royal Prerogative, 21 Hastings Const. L.Q. 865, 869-74 
(1994). 

The Supreme Court's decision in Kendall is illuminating. A dispute between the 
postmaster general and several contractors had arisen. Congress passed a law directing the 
Solicitor of the Department of the Treasury to resolve the dispute and requiring the postmaster 
general' to pay whatever sum the Solicitor detennined was due. The postmaster general refused 
to comply with the Solicitor's decision, arguing that he "was alone subject to the direction and 
control of the President, with respect to the execution of the duty imposed upon him by this law; 
and this right of the president is claimed, as growing out of the obligation imposed upon ~. 
by the constitution, to take care that the laws be faithfully executed." 37 U.S. (12 Pet.) at 612 ..... -
The Court emphatically rejected this argument.29 Instead the Court ruled that the Congress had 
waived sovereign immunity and submitted to whatever resolution the Solicitor ordered.: "The 
terms of the submission was a matter resting entirely in the discretion of congress; and' if they 
thought proper to vest such a power in anyone, and especially as the arbitrator was an officer 

:<I "This is a doctrine that cannot receive the sanction of this court. . . . To contend that the obligation imposed 
on the President to see the laws faithfully executed, implies a power to forbid their execution, is a novel construction 
of the constitution, and entirely inadmissible.· Id. at 612. 
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of the government. it did not rest with the postmaster general to control congress. or the 
solicitor, in that affair." Id. at 611 (emphasis added). Thus, Kendall stands for the proposition 
that the executive must comply with the tenns of valid statutes and that if a statute requires the 
executive to submit to binding arbitration,. the exeCutive must do so. 

The Take Care Clause itself has no bearing on the question of whether the Constitution 
pennits the federal government to enter into binding arbitration; in this context, it simply 
requires the President to "take Care" that whatever valid legal requirements30 might exist are 
foUowed. It is necessary to consider the application of this principle in three situations. First. 
where a statute or other law operates to require the government to submit to binding arbitration. 
the government must submit. Kendall, 37 U.S. (12 Pet.) at 611. Second. where a statute or 
other law forbids submission to binding aroitration, such as where it expressly vests discretion 
in a particular government officer, submission to binding arbitration is forbidden. See 
Establishment of a Labor Relations System for Employees of the Federal Labor Relations 
Authority, 4B Gp. O.L.C. 709, 715-16 (1980).31 Finally, where the statutes and other laws 
are silent, the Take Care Clause simply has nothing to say about whether the government may 
submit to binding arbitration. 

IV. Other Article IT Issues 

In addition to recognizing the mandatory nature of the processes -- such as the 
Appointments Clause -- that the Constitution expressly ordains, the Supreme Court's decisions 
have identified broader structural principles that separate and limit the powers of the three 
branches of government. One important principle is that Congress may not vest itself, its 
members, or its agents with '''either executive power or judicial power, "t Metropolitan 
Washington Airports Authority v. Citizens for the Abatement of Aircraft Noise. Inc., 501 U.S. 
252.274 (1991) (citation omitted), and that Congress therefore may not intervene in the decision 
making necessary to execute the law. Bowsher v. Synar, 478 U.S. 714, 733-34 (1986); FEC 

~ In the above-cited opinion. Attorney General Civiletti did not ignore his power. and indeed obligation. to 
decline to enforce or decline to defend an unconstitutional statute, especially one violating the Constitution' s 
separation of legislative and executive powers. See Duty to Defend and Enforce Constitutionally Objectionable 
Legislation. at 2 (in such a situation. the Attorney General ·would be untrue to his office if he were to do 
otherwise "); Letter from Walter Dellinger, Assistant Attorney General. Office of Legal Counsel. to Abner J. Milcv_~;._ 
Counsel to the President (Nov. 2. 1994) ("there are circumstances in which a President may appropriately decline--- -
to enforce a statute that he views as unconstitutional·). 

~I Where a statute vests final decision-making authority in an executive branch official. that official mUst make 
the decision and may not - absent congressional authorization - delegate that authority to another official or to a 
private actor such as an arbitrator. See id. This case must be distinguished from the situation where the final 
decision of an executive official is subject to judicial review. Here. the official must make the decision in the first 
instance. If a challenge is subsequently brought. then absent some specific statutory bar or other legal impediment, 
there is nothing in the Take Care Clause that would prohibit such an official from opting for binding arbitration 
rather than adjudication before an Article ill court. Currently. Exec. Order No. 12778 imposes an absolute 
prohibition on opting for binding arbitration where litigation counsel is not otherwise compe\led to submit to it. 
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v. NRA Political Victory Fund, 6 F.3d 821,827 (D.C. Cir. 1993), a.fId on other grounds, 115 
S. Ct. 537 (1994). 

"The structure of the Constitution does not pennit Congress to execute the laws; it 
follows that Congress cannot grant to an officer under its control what it does not possess." 
Bowsher, 478 U.S. at 726. Therefore, any scheme whereby Congress -- whether itself or 
through one of its committees, members, or agents -- appoints, retains removal authority over. 
or otherwise exercises any type of continuing authority over an arl>itrator2 violates the 
constitutional anti-aggrandizement principle. This principle extends to non-voting members. 
NRA Political Victory Fund, 6 F.3d at 827. Consequently, we do not believe that Congress 
could make one of its members or agents an ex officio non-voting member of an arl>itral panel. 
Id. 

Legislation that is consistent with the Constitution's express procedures and with the 
Bowsher principle may nonetheless affect the constitutional separation of powers by invading the 
constitutional roles of the executive or judicial branches. "(I]n detennining whether (such an] 
Act disrupts the proper balance between the coordinate branches, the proper inquiry focuses on 
the extent to which it prevents the Executive Branch from accomplishing its constitutionally 
assigned functions." Nixon v. Administrator of Gen. Servs., 433 U.S. 425, 443 (1977); cf. 
CFTC v. Schor, 478 U.S. 833,856-57 (1986) ("the separation of powers question presented in 
this litigation. is whether Congress impennissibly undennined·. . . the role of the Judicial 
Branch"). An afftnnative answer to the question of whether Congress has prevented the 
executive or judiciary from accomplishing its functions, furthennore, would not lead inexorably 
to the judicial invalidation of the statute: in that case, the Court has stated, it would proceed 
to "detennine whether that impact is justified by an overriding need to promote objectives within 
the constitutional authority of Congress." Administrator of Gen. Servs., 433 U.S. at 443. 

In the context of binding arbitration, concerns under this general separation of powers 
principle would arise if an arbitral panel were given authority that is constitutionally committed 
to the executive. For example, the Supreme Court has held that the President must retain at 
least some ability to control the exercise of federal criminal prosecutorial power. See Morrison 
v. Olson, 487 U.S. 654 (1988). Thus, we believe the general separation of powers principle 
would stand as a bar to vesting an arbitration panel with unreviewable authority to direct or 
control the prosecution or conduct of federal litigation by the executive branch's attorneys. 

Where, on the other hand, a diSl?ute over the exercise of executive authority is submitted:.: = 
to binding arbitration, the general separation of powers principle has little force. The principle 
prohibits incursions that "prevent the Executive Branch from accomplishing its constitutionally 

,: Buckley and NRA Political Victory Fund establish that Congress violates the anti-aggrandizement principle 
if it retains control over any member of a nonlegislative body, even though a single member cannot alone take any 
dispositive action. Thus, in the arbitration setting. it would not matter for purposes of separation of powers analysis 
that Congress exercises control over only a single member of. for example, a three-member arbitral panel. Such 
an arrangement would violate the anti-aggrandizement principle. 
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assigned functions." Nixon v. Administrator of Gen. Servs., 433 U.S. at 443 (emphasis added). 
guoted in Morrison v. Olson, 487 U.S. 654, 695 (1988). The Constitution does not, however . 

. assign to the executive branch exclusive responsibility for resolving disputes over the exercise 
of its authority. The very language of Anicle ill providing for federal court jurisdiction over 
disputes involving "the United States" demonstrates that the Constitution does not require that 
the authority to resolve such disputes over executive action be vested in the executive branch 
itself. Resolution of such disputes by private arbitrators, therefore, does not in itself disturb the 
separation of powers that the Constitution ordains. 

In addition, the Constitution's text and structure grant the President a number powers that 
are not, as such, components of that doctrine; examples include the commander in chief and 
foreign affairs powers. The President may not be bound to the decision of an arbitrator in the 
exercise of these constitutional powers, whether by statute or by purported agreement of the 
President. Congress may not, for example, require the President to exercise the President's 
pardon power pursuant to the dictates of an arbitrator. See eenerally United States v. Klein, 80 
U.S. 128, 148 (1871); Ex Parte Garland, 71 U.S. (4 Wall) 333, 380 (1866). . 

V. Anicle m 

Anicle m of the Constitution, which establishes the federal judicial branch, places at 
least some l~itations on the ability of the federal government to submit to binding arbitration. 
Anicle m provides that "(t]he judicial Power of the United States, shall be vested in one 
supreme Court, and in such inferior Courts as Congress may from time to time ordain and 
establish." U.S. Const. art. m, § 1. This "judicial power" does not refer to all federal 
adjudications, however. See. e.e., Freytae v. CIR, III S. Ct. 2631, 2655 (1991) (Scalia, I .. 
concurring) ("there is nothing 'inherently judicial' about 'adjudication'"). The Supreme Court 
has long wrestled with the mandatory scope of the Anicle m vesting clause. -- that is, what 
federal adjudications must be committed to an Anicle m tribunal. JJ It is clear, however, that 
Anicle m prohibits at least some matters from being submitted to binding arbitration. 

Early on, the Supreme Court settled on a general approach for resolving questions 
regarding Anicle ill's scope: 

we do not consider congress can either withdraw from judicial cognizance any 
matter which, from its nature, is the subject of a suit at common law, or in 
equity, or admiralty; nor, on the other hand, can it bring under the judicial power 
a matter which, from its nature, is not a subject for judicial determination. Al 

33 Congress may. however. have power to not provide for any federal adjudication of some matters. See 
generally Henry Hart. The Power of Congress to limit the Jurisdiction of Federal Courts: An Exercise in 
Dialectic. 66 Harv. L. Rev. 1362 (1953). If Congress has such a power. one notable exception would be the 
Supreme Court's original jurisdiction. which we do not believe that Congress could eliminate. See U.S. Const. 
art. m. § 2. cl. 2. 
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the same time there are matters, involving public rights, which may be presented 
in such fonn that the judicial power is capable of acting on them, and which are 
susceptible of judicial detennination, but which congress mayor may not bring 
within the cognizance of the courts of the United States, as it may deem proper. 

Murray's Lessee v. Hoboken Land & Improvement Co., 59 U.S. (18 How.) 272, 284 (1856). 
In its generalities. this statement remains an accurate description of the Court's approach to 
Article ill: there are three categories of detenninations -- those that must be submitted to an 
Article ill tribunal, those that may be submitted to such a tribunal, and those that may not be 
submitted to such a tribunal. 

The statement in Murray's Lessee, however, has been taken further to establish a so­
called public rights doctrine. Under that doctrine, all federal adjudication would be required to 
be conducted in an Article ill forum except adjudication involving a public right. 34 Public 
rights adjudication could presumably take whatever fonn Congress prescribed. Use of this 
doctrine reached its high water mark in Northern Pipeline Constr. Co. v. Marathon Pipe Line 
Co., 458 U.S. 50 (1982) (plurality opinion), which defmed public rights as "matters arising 
between the Government and persons subject to its authority in connection with the perfonnance 
of the constitutional functions of the executive or legislative departments" and private rights as 
"the liability of one individual to another under the law as defmed." Id. at 67-68, 69-70; see 
Thomas v. Union Carbide AWc. Prods. Co. 473 U.S. 568, 585 (1985) (characterizing Northern 
Pipeline). 

More recently the Court has eschewed the public rights doctrine as set forth in Northern 
Pipeline. The Court no longer accepts either the proposition that all federal adjudications of 
private disputes must be submitted to an Article ill tribunal or that Article ill has no force in 
cases between the government and an individual. Thomas, 473 U.S. at 585-86. The Supreme 
Court dismissed the public rights doctrine approach~5 as fonnalistic and admonished that 
"practical attention to substance rather than doctrinaire reliance on fonnal categories should 
inform application of Article m." M.. at 587 (construing Crowell v. Benson, 285 U.S. 22 
(1932»). The Court has thus directed that "the constitutionality of a given delegation of 
adjudicative functions to a non-Article m body ... be assessed by reference to the purposes 
underlying the requirements of Article m." CFI'C v. Schor, 478 U.S. 833, 847 (1986). The 
Court has identified two such purposes: the fust is to fulfill a separation of powers interest -­
protecting the role of an independent judiciary -- while the second is to protect an individual . 

~ The general rule did not apply to courts for the territories or the District of Columbia. which arguably 
perform federal adjudication. or to the courts martial. Northern Pipeline Constr. Co. v. Marathon Pipe Line Co .• 
458 U.S. 50. 64>-70 (1982) (plurality opinion) 

3~ While the Court has abandoned the public rights doctrine, it occasionally uses the term ·public rights· as 
a shorthand reference to matters that need not be vested in an Article ill tribunal. particularly in the context of the 
Seventh Amendment. See, e.g., Granfinanciera, S.A. v. Nordberg. 492 U.S. 33 (1989); CITC v. Schor. 478 U.S. 
833, 853 (1986) ("this Court has rejected any attempt to make determinative for Article ill purposes the distinction 
between public rights and private rights"). 
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right -- the right to have claims decided by judges who are free of domination by other branches. 
Id. at 848. 36 Under the separation of powers rubric, the Court has resisted adopting a 
fonnalistic approach in favor of one that looks to the actual effects on the constitutional role of 
the Article m judiciary. The most significant factor is whether the adjudication involves a 
subject matter that is part of or closely intertwined with a public regulatory scheme. We 
consider the implications of the purposes of Article ill first in the context of a statute that 
mandates binding arbitration and then in the context of consensual submission to binding 
arbitration. 37 

A. Statutorily Mandated Binding Arbitration 

1. Semaration of Powers. The separation of powers purpose served by Article ill, § 1 
was explained in CFTC v. Schor, 478 U.S. 833 (1986): that vesting clause "safeguards the role 
of the Judicial Branch in our tripartite system by barring congressional attempts 'to transfer 
jurisdiction [to non-Article ill tribunals] for the purpose of emasculating' constitutional courts 
and thereby preventing 'the encroachment or aggrandizement of one branch at the expense of 
the other.'" Id. at 850 (quoting, respectively, National Insurance Co. v. Tidewater Co., 337 
U.S. 582, 644 (1949) (Vinson, C.l., dissenting) and Buckley v. Valeo, 424 U.S. 1, 122 (1976) 
(per curiam». In reviewing assertions that a particular delegation to a non-Article m tribunal 
violates Article ill, the Court applies a general separation of powers principle; that is, the Court 
looks to whether the practical effect of a delegation outside Article m is to undennine "the 
constitutionally assigned role of the federaijudiciary." Schor, 478 U.S. at 851; see Thomas v . 

· '" : 

. ~. 'For the purposes of this inquiry. Article ill also defines the scope of another individual right. the Seventh' 
Amendment right to a jury tria1. (f an adjudication may be vested in a non-Article ill tribunal. the Seventh 
Amendment does not prohibit non-jury fact-finding: 

(I]f [an] action must be tried under the auspices of an Articie ill court. then the Seventh 
Amendment affords the parties a right to a jury trial whenever the cause of action is legal in 
nature. Conversely, if Congress may assign the adjudication of a statutory cause of action to a 
non-Article ill tribunal. then the Seventh Amendment poses no independent bar to the adjudication 
of that action by a nonjury factfinder. 

Granfmanciera, 492 U.S. at 63-64. 

37 The ENRD memorandum refers to a third category - court~rdered binding arbitration. We believe that· -
a court may order binding arbitration only if it is specifically authorized to do so. When Congress expressly 
commits jurisdiction to resolve cases of a particular type to the Article ill judiciary. the Article ill jUdiciary may 
not rewrite the jurisdictional statute to provide for final resolution by some other agent - any more than the 
executive may refuse to carry out a valid statutory duty. Cf. Northern Pipeline Constr. Co. v. Marathon Pipe une 
Co .. 458 U.S. 50 (1982); Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952); In re United States. 
816 F.2d 1083 (6th Cir. 1987). If a statute grants a court authority to order binding arbitration. the scheme is 
properly analyzed as an example of statutorily mandated binding arbitration. See, e.g., 28 U.S.c. § 651 ~ 
(authorizing federal district courts to refer matters to arbitration); 28 U.S.c. §§ 631,636 (authorizing appointment 
of and establishing powers of United States Magistrate Judges). 
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Union Carbide Agric. Prods. Co., 473 U.S. 568, 590 (1985) (looking to whether a delegation 
outside. Article ill "threatens the independent role of the Judiciary in our constitutional scheme"). 

It is not possible to draw a broad conclusion regarding the validity of statutory schemes 
that mandate binding arbitration, except to observe that some conceivable schemes would not 
violate Article ill while other schemes conceivably could. See Thomas, 473 U.S. at 594. The 
Court has listed three factors that it will examine to detennine whether a particular adjudication 
by a non-Article III tribunal, such as an arbitration panel, impermissibly undermines the 
constitutional role of the judiciary. The Court looks flrst to the extent to which essential 
attributes of judicial power are reserved to Article ill courts and the extent to which the non­
Article III forum exercises the range of jurisdiction and powers normally vested in Article ill 
courts; second to the origin and importance of the right to be adjudicated; and third to the 
concerns that drove Congress to place adjudication outside Article ill. Schor, 478 U.S. at 851. 

The flrst factor focuses on whether the subject matter entrusted to the non-Article ill 
tribunal is restricted to a "particularized area of the law" or instead is relatively broad-ranging. 
Id. at 852,' The more broad ranging the tribunal's authority, the greater the likelihood of an 
Article ill conflict. Where a tribunal has a particularized jurisdiction, however, granting the 
tribunal authority to entertain additional matters in the nature of counterclaims is unlikely to 
yield an impermissibly broad jurisdiction. Broadening the scope to reach pendant and ancillary 
claims would raise serious concerns. Id. Also relevant is the range of remedies that the tribunal 
is empowered to issue. The closer that range approximates the full range that might be issued 
by an Article ill tribunal, the more suspect the non-Article ill tribunal appears. Most 
significantly, this factor requires examination of the standard under which the detennination of 
an arbitration panel is reviewable. Id. at 853. In Thomas the statute that mandated binding 
arbitration pennitted judicial review only for "fraud, misconduct, or misrepresentation. If 473 
U.S. at 592. The Court held that this limited review "preserves the 'appropriate exercise of the 
judicial function'" because it "protects against arbitrators who abuse their powers or willfully 
misconstrue their mandate under the governing law." Id. (quoting Crowell v. Benson, 285 U.S. 
22, 54 (1932». 

The second factor is the nature and importance of the right to be adjudicated by the non­
Article ill tribunal. First and foremost, the Supreme Court has stated that any attempt by 
Congress or the executive to vest the fmal adjudication of questions of constitutional law outside 
Article ill courts38 would raise serious constitutional concerns, ~ Thomas, 473 U.S. at 592;: .• -
although we ackno~ledge that the Court has never resolved this question. In any event, this is .-.- -
not to say that constitutional claims may not ever be submitted to arbitration as an initial matter. 
See. e.e., Ruckelshaus v. Monsanto Co., 467 U.S. 986 (1984). Rather, the serious 
constitutional concerns that the Court has raised are avoided only if matters of constitutiorlallaw 

}8 Of course, some constitutional issues may arise that are not justiciable by an Article ill court. See, e. g. , 
Goldwater v. Carter, 444 U.S. 996 (1979). This does not mean that no government actor will make a determination 
based on constitutional interpretation as to how to proceed. We would not, however, regard this as an 
"adjudication. " 
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must ultimately be subject to judicial review even if the matter may not have initially been 
submitted to an Article ill tribunal. 39 To avoid ruling unnecessarily on the difficult 
constitutional question, the Supreme Court has required that Congress's intent to preclude 
judicial review of constitutional claims be clear before the Court will entertain the validity of 
such preclusion. See. e.g., Webster v. Doe, 486 U.S. 592 (1988); Weinberger v. Salfi, 422 
U.S. 749 (1975); Johnson v. Robison, 415 U.S. 361, 373-74 (1974). Without such clear 
congressional intent, a statute that simply purports to prohibit judicial review will not prohibit 
judicial review of constitutional questions. 4O 

In addition to constitutional issues, there are other rights the Court views as being "at the 
'core' of matters normally reserved to Article ill courts." Schor, 478 U.S. at 853. This 
category was set forth as far back as Murray's Lessee and includes "suit[s] at common law, or 
in equity, or admiralty," Murray's Lessee v. Hoboken Land & Improvement Co., 59 U.S. (18 
How.) 272, 284 (1856), as well as claims of a "state law character," see Northern Pipeline v. 
Marathon Pipe Line Co., 458 U.S. at 68-71. Because these matters historically have been 
perceived to lie at the core of Article m, attempts to withdraw them from "judicial cognizance" 
are subject to "searching" scrutiny. Schor, 478 U.S. at 854. The Court, however, has rejected 
the contention that Article ill works a blanket proscription on entrusting the resolution of such 
matters to non-Article ill tribunals. See id. at 853 (separation of powers principles do not 
support "accord[ing] the state law character of a claim talismanic power in Article m 
inquiries"). Instead, we are to examine the specific adjudication vested outside Article m, 
focusing on whether "Congress has •.• attempted to withdraw from judicial cognizance" the 
determination of these core claims. hL at 854. Here, we will look to the scope of the non­
Article ill tribunal's jurisdiction over core Article ill claims, the extent to which the scope of 
that jurisdiction is tailored to "valid and specific legislative necessities," and the extent to which 
determinations made by the non-Article m tribunal are subject to Article m review. Id. at 855. 

On the other hand, when Congress creates rights outside Article m's core, most of the 
matters that arise in connection with these rights can be "conclusively determined by the 
Executive and Legislative Branches." Thomas, 473 U.S. at 589. The prototype of such non­
core matters are rights crealed by statute as part of or intertwined with a complicated regulatory 
scheme. See Schor, 478 U.S. at 853-54; Thomas, 473 U.S. at 589-90. Where this is the case, 

3~ We do not mean to indicate that a party may never waive a constitutional claim or be barred from asserting.: _­
a constitutional claim for procedural reasons such as failure to exhaust a statutory re~y. including submission to·· -
arbitration. 

. 
>0 The Supreme Court has held questions relating only to "the interpretation or application of a 'particular 

prbvision of [a] statute to a particular set of facts" are not themselves constitutional questions and that Congress may 
bar judicial review of such claims. See Robison. 415 U.S. at 367. The courts have been vigilant in rejecting 
attempts by litigants to characterize as constitutional claims. especially under the Due Process Clause. what are in 
fact challenges to • the interpretation or application of a particular provision of [a] statute to a particular set of facts. " 
See, e.g., Sugrue v. Derwinski. 26 F.3d 8, 11 (2d Cir. 1994) (bolding claimants cannot obtain judicial review of 
"benefits determinations merely because those challenges are cloaked in constitutional terms"). cert. denied. 115 
S. Ct. 2245 (1995). 
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"the danger of [Congress or the executive] encroaching on the judicial powers is reduced." rd. 
Statutes mandating binding arbitration to resolve disputes that arise in connection with these 
rights are unlikely to contravene Article m. That is not to say that such schemes cannot run 
afoul of Article m. But see Gordon Young, Public Rights and the Federal Judicial Power: From 
Murray's Lessee through Crowell to Schor, 35 Buff. L. Rev. 765, 792, 842 n.360 (1986). 
While the Supreme Court has observed that the threat of encroachment is .. reduced," in such 
circumstances, it has rejected the contention that Article m has no force in these cases. See 
Thomas, 473 U.S. at 589. 

The third factor, the purpose underlying the departure from Article ill adjudication. has 
little independent force. That factor looks to whether Congress has attempted to "emasculate" 
the judiciary by enacting a particular binding arbitration requirement. Thus, Article m prohibits 
Congress from "creat[ing] a phalanx of non-Article ill tribunals equipped to handle the entire 

. business of the Article ill courts without any Article ill supervision or control." Id. Absent 
such a purpose, however, this factor alone would not limit Congress's authority to enact a 
mandatory binding arbitration scheme. See Thomas, 473 U.S. at 590; Crowell, 285 U.S. at 46. 

The factors listed above should not be considered in isolation from one another. See. 
~, Thomas, 473 U.S. at 592 (holding limit on judicial review permissible "in the 
circumstances" of that statutory scheme). For instance, the limited review upheld in Thomas 
applied to adjudication of a right that was "closely integrated into a public regulatory scheme." 
Id. at 594. If the right at issue had been closer to the core with which Article m is particularly 
concerned, such limited review' might not have been approved. All of this is by way of 
demonstration that Article m does not draw bright lines and so does not permit more specific 
guidance than we have set forth. Whether a particular statutory scheme impermissibly 
undermines the constitutional role of the judiciary can only be determined by reviewing the facts 
and context of each such scheme. 41 

2. Individual Rights. Article ill also safeguards the right of litigants to have claims 
decided by "judges who are free from potential domination by other branches. of government. " 
Schor, 478 U.S. at 848. It is doubtful that the government possesses this individual right. 42 

, 

Even if it does, this individual right may be waived. ~ id. at 850-51; Thomas, 473 U.S. at 
592-93. Where Congress enacts a statute that requires the government to submit to binding 
arbitration, that statute -- as in the context of sovereign immunity -- acts as a waiver of whatev~~ 

41 As the Supreme Court instructed in Schor, "due regard must be given in eacb case to the unique aspects of 
the congressional plan at issue and its practical consequences in light of the larger concerns that underlie Article 
rn.~ 478 U.S. at 857. 

4~ Governmental interests are generally viewed under the heading of separation of powers. The assertion that 
Congress impermissibly invades the executive by compelling the executive to submit to binding arbitration. for 
example. is in essence an argument that Congress has violated the separation of powers. We assessed these 
arguments in sections ill and IV. 
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right the government might have to litigate in an Article m tribunal. The extent to which 
private litigants may be statutorily compelled to submit to binding arbitration is beyond the scope 
of the present inquiry. 43 

B. Consensual Binding Arbitration 

Where there is no statute requiring parties to enter into binding arbitration, the parties 
may nevertheless agree to do so. The same may be said of the government when it is a party. 
Absent a statute to the contrary and assuming the availability of authority to effect any remedy. 
that might result from the arbitration, we perceive no broad constitutional prohibition on the 
government entering into binding arbitration. Such arrangements, however, are still technically 
subject to scrutiny for confonnity to the purposes underlying Article m. See Schor, 478 U.S. 
at 850-51 (separation of powers violation may occur even though parties have consented). It is 
difficult to see how the executive -- litigating on behalf of the government -- impermissibly 
undermines the role of the judicial branch by agreeing to resolve a particular dispute through 
binding arbitration. See Thomas, 473 U.S. at 591 (danger of encroachment is at a minimum 
where parties consent to arbitration).44 As to Article ill's purpose of safeguarding the 
individual right to independent adjudication, it is sufficient, where the parties consent, if the 
agreement preserves Article m review of constitutional issues and permits an Article ill tribunal 
to review the arbitrators' determinations for fraud, misconduct, or misrepresentation. Id. at 592. 
Such agreements should also describe the scope and natu~ of the remedy that may be imposed 
and care should be taken to insure that statutory authority exists to effect the potential remedy. 

C. The Non-Delegation Doctrine 

The previous discussion demonstrates that, at least in some instances, a non-Article ill 
tribunal may conduct federal adjudication. It might still be contended that the constitl,ltional non­
delegation doctrine prohibits federal arbitral power from being vested in private actors. The 
Supreme Court's decisions in Auffmordt v. Hedden, 137 U.S. 310 (1890), and Kendall v. 
United States ex reI. Stokes, 37 U.S. (12 Pet.) 524, 609-13 (1838), however, strongly implied 
that there is no per se proscription on placing arbitral authority in private actors. We view the 

· \., '-..' 

43 We note that in Thomas, the Court seemed to indicate that private parties could be required to submit to···· -
binding arbitration as long as the arbitration process satisfied the requirements of due process. 473 U.S. at 592-93. 
The Court bad no occasion to define the specific requirements of due process in the binding arbitration context 
because the parties had waived their due process objections. In addition, a requirement that private parties submit 
to binding arbitration could not be imposed in such a way as to work an unconstitutional condition. See Martin H. 
Redish. Legislative Courts. Administrative Agencies, and the Northern Pipeline Decision, 1983 Duke L.l. 197.212-
14: see also Thomas v. Union Carbide Agric. Prods. Co., 473 U.S. 568, 596 n.l (1985) (Brennan, 1., concurring) . 

.14 If, however: the executive branch were to adopt and pursue a policy of entering into binding arbitratioQ in 
a systematic manner designed to undermine the judiciary's constitutional role, a serious constitutional question would 
arise. 
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Supreme Court's opinion in Thomas as fmally rejecting the argument that the Constitution 
prohibits the delegation of adjudicative authority in a private party. In Thomas the Court found 
no particular relevance in the fact that the adjudication was to be perfonned by "civilian 
arbitrators, seiected by agreement of the parties" as long as the circumstances do not indicate 
that this mechanism would "diminish the likelihood of impartial decisionmaking, free from 
political influence." 473 U.S. at 590. As with all delegations, there must be standards to guide 
the detennination of the recipient of the delegated adjudicative authority, but this is not an 
exacting requirement. See id. at 593; see eenerally Yakus v. United States, 321 U.S. 414 
(1944). As long as these two criteria -- impartiality and discernable standards -- are present, 
the non-<ielegation doctrine does not represent a blanket prohibition of final and binding 
resolution of a dispute by private actors. 

VI. Due Process 

The Due Process Clause, U.S. Const. amend. V, does not prohibit the fmal resolution 
of claims, including claims involving the government, through binding arbitration. For instance, 
claims for reimbursement through Part B of the Medicare program, 42 U.S.c. § 1395j et seq., 
are subject to the final and unreviewable determination of a hearing officer who is hired by the 
insurance carrier with which the federal government contracts for administration of the program. 
See United States v. Erika, 456 U.S. 201 (1982). The Supreme Court rejected the contention 
"that Due Process requires an additional administrative or judicial review by a Government' 
rather than a carrier-appointed hearing officer." Schweiker v. McClure, 456 U.S. 188, 198 
(1982). The Due Process Clause does not establish bright-line requirements or prohibitions: 
rather, "Due Process is flexible and calls for such procedural protections as the particular 
situation demands." Morrissey v. Brewer, 408 U.S. 471, 481 (1972). 

Whether an arbitrator with authority to issue a fmal, binding decision may be a private 
actor or must be a government official, or whether any other facet of an arbitration proceeding 
is consistent with the Due Process Clause, is determined by reference to three relevant factors. 
Those factors are: the private interest that will be affected by the official action; the risk of 
erroneous deprivation through the procedures used and the probable value of additional or 
substitute safeguards; and the government's interest, including the function involved and the 
fiscal and administrative burdens that the additional or substitute procedural requirement would 
entail. See Schweiker, 456 U.S. at 198-200; Matthews v. Eldrid~e, 424 U.S. 319, 335 (1976). 
The precise requirements of these factors will vary depending on the facts and circumstances Dr ~ : 
each specific arbitration. While they may in some instance combine to require that a fmal, 
binding decision be vested in a government official, Schweiker stands for the proposit~on that 
the Due Process Clause does not per se prohibit vesting such a decision in a private actor. 
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VII. Conclusion 

We reaffmn our conclusion that the Appointments Clause does not prohibit the federal 
government from submitting to binding arbitration. In addition, we do not view any other 
constitutional provision or doctrine as imposing a general prohibition against the federal 
government entering into binding arbitration. Nevertheless, we do recognize that the 
Constitution imposes substantial limits on the authority of the federal government to enter into 
binding arbitration in specific cases. 
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EXECUTIVE ORDER 

CIVIL JUSTICE REFORM 

By the authority vested in me as President by the 
Constitution and the laws of the United States of America, 
including section 301 of title 3, United States Code, and in 
order to improve access to justice for all persons who wish to 
avail themselves of court and administrative adjudicatory 
tribunals to resolve disputes, to facilitate the just and 
efficient resolution of civil claims involvir.g the United States 
Government, to encourage the filing of only ~eritorious civil 
claims, to improve legislative and regulatory drafting to reduce 
needless litigation, to promote fair and pro~pt adjudication 
before administrative tribunals, and to provide a model for 
similar reforms of litigation practices in the private sector and 
in various states, it is hereby ordered as follows: 

Section 1. Guidelines to Promote Just and Efficient 
Government Civil Litigation. To promote the just and efficient 
resolution of civil claims, those Federal agencies and litigation 
counsel that conduct or otherwise participace in civil litigation 
on behalf of the United States Government in Federal court shall 
respect and adhere to the following guidelines during the conduct 
of such litigation: 

(a) Pre-filinq Notice of a Complaint. No litigation 
counsel shall file a complaint initiating civil litigation 
without first making a reasonable effort to notify all disputants 
about the nature of the dispute and to attempt to achieve a 
settlement, o~ confirming that the referring agency that 
previously handled the dispute has made a reasonable" effort to 
notify the disputants and to achieve a settlement or has used its 
conciliation processes. 

(b) Settlement Conferences. As soon as practicable after 
ascertaining the nature of a dispute in litigation, and 
throughout the litigation, litigation counsel shall evaluate 
settlement possibilities and make reasonable efforts to settle 
the litigation. Such efforts ~h~ll include offering to 
participate in a settlement conference or moving the court for a 
conference pursuant to Rule 16 of the Federal Rules of Civil 
Procedure in an attempt to resolve the dispute without additional 
civil litigation. 

(c) Alternative Methods of Resolving the Dispute in 
Litigation. Litigation counsel shall make reasonable attempts to 
resolve a dispute expeditiously and properly before proceeding to 
trial. 

(1) Whenever feasible, claims sho~ld be resolved 
through informal discussions, negotiations, and settlements 
rather than through utilization of any formal court 
proceeding. Where the benefits of Alternative Dispute 



;. 

Resolution ("ADR") may be derived, and after consultation 
with the agency referring the matter, litigation counsel 
should suggest the use of an appropriate ADR technique to 
the parties. 

(2) It is appropriate to use ADR techniques or 
processes to resolve claims of or against the United States 
or its agencies, after litigation counsel determines that 
the use of a particular technique is warranted in the 
context of a particular claim or claims, and that such use 
will materially contribute to the prompt, fair, and 
efficient resolution of the claims. 

(3) To facilitate broader and effective use of 
informal and formal alternative dispute resolution methods, 
all litigation counsel should be trained in ADR techniques. 

(d) Discovery. To the extent practical, litigation counsel 
shall make every reasonable effort to streamline and expedite 
discovery in cases under counsel's supervision and control. 

(1) Review of Proposed Document Requests. Each agency 
within the executive branch shall establish a coordinated 
procedure for the conduct and review of document discovery 
undertaken in litigation directly by that agency when that 
agency is litigation counsel. The procedure shall include, 
but ~s not necessarily limited to, review by a senior lawyer 
prior to service or filing of the request in litigation to 
determine that the request is not cumulative or duplicative, 
unreasonable, oppressive, unduly burdensome or expensive, 
taking into account the requirements of the litigation, the 
amount in controversy, the importance of the issues at stake 
in the litigation, and whether the documents can be obtained 
from some other source that is more convenient, less 
burdensome, or less expensive. 

(2) Discovery Motions. Before petitioning a court to 
resolve a discovery motion or petitioning a court to impose 
sanctions for discovery abuses, litigation counsel shall 
attempt to resolve the dispute with op~using counsel. If 
litigation counsel makes a discovery motion concerning the 
dispute, he or she shall represent in that motion that any 
attempt at resolution was unsuccessful or impracticable 
under the circumstances. 

(e) Sanctions. Litigation counsel shall take steps to seek 
sanctions against opposing counsel and opposing parties where 
appropriate ., 

- 2 -



(1) Litigation counsel shall evaluate filings made by 
opposing parties and, where appropriate, shall petition the 
court to impose sanctions against those responsible for 
abusive practices. 

(2) Prior to filing a motion for sanctions, litigation 
counsel shall submit the motion for review to the sanctions 
officer, or his or her designee, within the litigation 
counsel's agency. Such officer or designee shall be a 
senior supervising attorney within the agency, and shall be 
licensed to practice law before a State court, courts of the 
District of Columbia, or courts of any territory or 
Commonwealth of the United States. The sanctions officer or 
designee shall also review motions for sanctions that are 
filed against l~tigation counsel, the United States, its 
agencies, or its officers. 

(f) Improved Use of Litigation Resources. Litigation 
counsel shall employ efficient case management techniques and 
shall make reasonable efforts to expedite civil litigation in 
cases under that counsel's supervision and control. This includes 
but is not limited to: 

(1) making reasonable efforts to negotiate with other 
parties about, and stipulate to, facts that are not in 
dispute; 

(2) reviewing and revising pleadings and other filings 
to ensure that they are accurate and that they reflect a 
narrowing of issues, if any, that has resulted from 
discovery; 

(3) requesting early trial dates where practicable; 

(4) moving for summary judgment in every case where 
the movant would be likely to prevail, or where the motion 
is likely to narrow the issues to be tried; and 

(5) reviewing and revising pleadings and other filings 
to ensure that unmeritorious threshold defenses and 
jurisdictional arguments, resulting in unnecessary delay, 
are not raised. 

Sec. 2. Government Pro Bono and Volunteer Service. All 
federal agencies should develop appropriate programs to encourage 
and facilitate pro bono legal and other volunteer service by 
government employees, including attorneys. 

Sec. 3. Principles to Enact Legislation and Promulgate 
Regulations Which Do Not Unduly Burden the Federal Court System. 
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(a) General Duty to Review Legislation and Regulations. 
Within current budgetary constraints and existing executive 
branch coordination mechanisms and procedures established in OMB 
Circular A-19 and Executive Order No. 12866, each agency 
promulgating new regulations, reviewing existing regulations, 
developing legislative proposals concerning regulations, and 
developing new legislation shall adhere to the following 
requirements: 

(1) The agency's proposed legislation and regulations 
shall be reviewed by the agency to eliminate drafting errors 
and needless ambiguity; 

(2) The agency's proposed legislation and regulations 
shall be written to minimize needless litigation; and 

(3) The agency's proposed legislation and regulations 
shall provide a clear and certain legal standard for 
affected conduct rather than a general standard, and shall 
promote simplification and burden reduction. 

(b) Specific Issues for Review. In conducting the reviews 
required by subsection (a), each agency formulating proposed 
legislation and regulations shall make every reasonable effort to 
ensure: 

(1) that the legislation--

(A) specifies whether all causes of action 
arising under the law are subject to statutes of 
limitations; 

(B) specifies in clear language the preemptive 
effect, if any, to be given to the law; 

(C) specifies in clear language the effect on 
existing Federal law, if any, including all provisions 
repealed, circumscribed, displaced, impaired, or 
modified; 

(D) provides a clear and certain legal standard 
for ~ffected conduct rather than a general standard, 
and a mens rea requirement if it is a criminal statute; 

(E) specifies whether private arbitration and 
other forms of private dispute resolution are 
appropriate under enforcement and relief provisions; 
subject to constitutional requirements; 

(F) specifies whether the provisions of the law 
are severable if one or more of them is found to be 
unconstitutional; 
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(G) specifies in clear language the retroactive 
effect, if any, to be given to the law; 

(H) specifies in clear language the applicable 
burdens of proof; 

(I) specifies in clear language whether it grants 
private parties a right to sue and, if so, the relief 
available and the conditions and terms for authorized 
awards of attorney's fees, if any; 

(J) specifies whether State courts have 
jurisdiction under the law and, if so, whether and 
under what conditions an action would be removable to 
Federal court; 

(K) specifies whether administrative proceedings 
are to be required before parties may file suit in 
court and, if so, describes those proceedings and 
requires the exhaustion of administrative remedies; 

(L) sets forth the standards governing the 
assertion of personal jurisdiction, i~ any; 

(M) defines key statutory terms, either 
explicitly or by reference to other statutes that 
explicitly define those terms; 

(N) specifies whether the legislation applies to 
the Federal Government or its agencies; 

(0) specifies whether the legislation applies to 
States, territories, the District of Columbia, and the 
Commonwealths of Puerto Rico and of the Northern 
Mariana Islands; 

(P) specifies what remedies are available such as 
money damages, civil penalties, injunctive relief, and 
attorney's fees; and 

(Q) addresses other important issues affecting 
clarity and general draftsmanship of legislation set 
forth by the Attorney General, with the concurrence of 
the Director of the Office of Management and Budget 
("OMB") and after consultation with affected agencies, 
that are determined to be in accordance with the 
purposes of this order. 

(2) that the regulation--

(A) specifies in clear language the preemptive 
effect, if any, to be given to the regulation; 
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(B) specifies in clear language the effect on 
existing Federal law or regulation, if any, including 
all provisions repealed, circumscribed, displaced, 
impaired, or modified; 

(C) provides a clear and certain legal standard 
for affected conduct rather than a general standard, 
while promoting simplification and burden reduction; 

(D) specifies in clear language the retroactive 
effect, if any, to be given to the regulation; 

(E) specifies whether administrative proceedings 
are to be required before parties may file suit in 
court and, if so, describes those proceedings and 
requires the exhaustion of administrative remedies; 

(F) defines key terms, either explicitly or by 
reference to other regulations or statutes that 
explicitly define those items; and 

(G) addresses other important issues affecting 
clarity and general draftsmanship of regulations set 
forth by the Attorney General, with the concurrence of 
the Director of the Office of Management and Budget and 
after consultation with affected agencies, that are 
determined to be in accordance with the purposes of 
this order. 

(c) Certification of Compliance for Agency Legislation or 
Regulations. When transmitting such draft legislation or 
regulation to "OMB", the agency must certify that (1) it has 
reviewed such draft legislation or regulation in light of this 
section, and that (2) either the draft legislation or regulation 
meets the applicable standards provided in subsections (a) and 
(b) of this section, or it is unreasonable to require the 
particular piece of draft legislation or regulation to meet one 
or more of those standards. Where the standards are not met, the 
agency certification must include an explanation of the reasons 
for the departur~ from the standci~ds. 

Sec. 4. Principles to Promote Just and Efficient 
Administrative Adjudications. 

(a) Implementation of Administrative Conference 
Recommendations. In order to promote just and efficient 
resolution of disputes, an agency that adjudicates administrative 
claims shall, to the extent reasonable and practicable, and when 
not in conflict with other sections of this order, implement the 
recommendations of the Administrative Conference of the United 
States, entitled "Case Management as a Tool for Improving Agency 
Adjudication," as contained in 1 C.F.R. 305.86-7 (1991). 
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(b) Improvements in Administrative Adjudication. All 
federal agencies should review their administrat~ve adjudicatory 
processes and develop specific procedures to red~ce delay in . 
decision-making, to facilitate self-representation, to expand 
non-lawyer counseling and representation where appropriate, and 
to invest maximum discretion in fact-finding off~cers to 
encourage appropriate settlement of claims as early as possible. 

(c) Bias. All federal agencies should review their 
administrative adjudicatory processes to identify any type of 
bias that hinders full access to justice for all persons; 
regularly train all fact-finders, decision-makers and 
administrative law judges to eliminate such bias; and establish 
appropriate mechanisms to receive and resolve bias complaints 
from persons who appear before administrative adjudicatory 
tribunals. 

(d) Public Education. All federal agencies should develop 
effective and simple methods, including the use of electronic 
technology, to educate the public about its clai~s/benefits 
policies and procedures. 

Sec. 5. Coordination by the Department of Justice. 

(a) The Attorney General shall coordinate efforts by 
Federal agencies to implement sections I, 2 and 4 of this order. 

(b) To implement the principles and purposes announced by 
this order, the Attorney General is authorized to issue 
guidelines implementing sections 1 and 4 of this order for the 
Department of Justice. Such guidelines shall serve as models for 
internal guidelines that may be issued by other agencies pursuant 
to this order. 

Sec. 6. Definitions. For purposes of this order: 

(a) The term "agency" shall be defined as that term is 
defined in section 451 of title 28, United States Code, except 
that it shall exclude all departments and establishments in the 
legislative or judicial branches of the UnitE.d S~ates. 

(b) The term "litigation counsel" shall be defined as the 
trial counselor the office in which such trial counsel is 
employed, such as the United States Attorney's Office for the 
district in which the litigation is pending or a litigating 
division of the Department of Justice. Special 'Assistant United 
States Attorneys are included within this definition. Those 
agencies authorized by law to represent themselves in court 
without assistance from the Department of Justice are also 
included in this definition, as are private counsel hired by any 
Federal agendy .to conduct litigation on behalf of the agency or 
the United States. 
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Sec. 7. No Private Rights Created. This order is intended 
only to improve the internal management of the executive branch 
in resolving disputes, conducting litigation in a reasonable and 
just manner, and reviewing legislation and regulations. This 
order shall not be construed as creating any right or benefit, 
substantive or procedural~ enforceable at law or in equity by a 
party against the United States, its agencies, its officers, or 
any other person. This order shall not be construed to create any 
right to judicial review involving the compliance or 
noncompliance of the United States, its agencies, its officers, 
or any other person with this order. Nothing in this order shall 
be construed to obligate the United States to accept a particular 
settlement or resolution of a dispute, to alter its standards for 
accepting settlements, to forego seeking a consent decree or 
other relief, or to alter any existing delegation of settlement 
or litigating authority. 

Sec. 8. Scope. 

(a) No Applicability to Criminal Matters or Proceedinas in 
Foreign Courts~ This order is applicable to civil matters only. 
It is not intended to affect criminal matters, including 
enforcement of criminal fines or judgments of criminal 
forfeiture. This order does not apply to litigation brought by 
or against th~ United States in foreign courts or tribunals. 

(b) Application of Notice Provision. Notice pursuant to. 
subsection (a) of section 1 is not required (1) in any action to 
seize or forfeit assets subject to forfeiture or in any action to 
seize property; (2) in any bankruptcy, insolvency, 
conservatorship, receivership, or liquidation proceeding; (3) 
when the assets that are the subject of the action or that would 
satisfy the judgment are subject to flight, dissipation, or 
destruction; (4) when the defendant is subject to flight; (5) 
when, as determined by litigation counsel, exigent circumstances 
make providing such notice impracticable or such notice would 
otherwise defeat the purpose of the litigation, such as in 
actions seeking temporary restraining orders or preliminary 
injunctive relief; or (6) in those limited classes of cases where 
the Attorney General determines that providing such notice would 
defeat the 'purpose of the litigation. 

(c) Application of Alternative Dispute Resolution. 
Subsections (c) of section 1 of this order shall not apply (1) to 
any action to seize or forfeit assets subject to forfeiture, or 
(2) to any debt collection case (including any action for civil 
penalties or taxes) involving an amount in controversy less than 
$100,000. 

(d) Additional Guidance as to Scope. The Attorney General 
shall have the authority to issue further guidance as to the 
scope of this order, except section 3, consistent with the 
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purposes of this order. 

Sec. 9. Conflicts with Other Rules. Nothing in this order 
shall be construed to require litigation counselor any agency to 
act in a manner contrary to the Federal Rules of Civil Procedure, 
Tax Court Rules of Practice and Procedure, State or Federal law, 
other applicable rules of practice or procedure, or court order. 

Sec. 10. Privileged Information. Nothing in this order 
shall compel or authorize the disclosure of privileged 
information, sensitive law enforcement information, information 
affecting national security, or information the disclosure of 
which is prohibited by law. 

Sec. 11. Effective Date. This order shall become effective 
90 days after the date of signature. This order shall not apply 
to litigation commenced prior to the effective date. 

Sec. 12. Revocation. Executive Order 12778 is hereby 
revoked. 

WILLIAM J. CLINTON 
THE WHITE HOUSE, 

- 9 -



THE WHITE HOUSE 

WASHINGTON 

October 25, 1995 

MEMORANDUM FOR ALICE M. RIVLIN 

FROM: ABNER J. MIKVA 

SUBJECT: PROPOSED EXECUTIVE ORDER 

I am attaching a proposed Executive Order to replace 
Executive Order No. 12778 on the subject of Civil Justice Reform. 
The current Executive Order 12778 bars the United States from 
entering into binding arbitration. The proposed Executive Order 
reverses this policy, allowing the United States to enter into 
binding arbitration, as part of an ADR initiative or otherwise. 
This change reflects the opinion of the Office of Legal Counsel 
(September 7, 1995) that the Appointments Clause of the U.S. 
Constitution does not bar the United States from entering into 
binding arbitration. 

The proposed Executive Order also makes several other 
changes, including the correction of the restatement of law on 
the admissibility of expert testimony. 

By this memo, I am requesting that the Office of Management 
and Budget process the proposed Executive Order pursuant to 
Executive Order No. 11030, as amended. I would be grateful if 
such processing were accomplished as soon as possible. 
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TH E WH ITE HOUS E 

WASH I NGTON 

October 25, 1995 

MEMORANDUM FOR ALICE M. RIVLIN 

FROM: ABNER J. 
// J1 r,'"I1." 

MIKVA t"/. C / 1/" , 

SUBJECT: PROPOSED EXECUTIVE ORDER 

I am attaching a proposed Executive Order to replace 
Executive Order No. 12778 on the subject of Civil Justice Reform. 
The current Executive Order 12778 bars the United States from 
entering into binding arbitration. The proposed Executive Order 
reverses this policy, allowing the United States to enter into 
binding arbitration, as part of an ADR initiative or otherwise. 
This change reflects the opinion of the Office of Legal Counsel 
(September 7, 1995) that the Appointments Clause of the U.S. 
Constitution does not bar the United States from entering into 
binding arbitration. 

The proposed Executive Order also makes several other 
changes, including the correction of the restatement of law on 
the admissibility of expert testimony. 

By this memo, I am requesting that the Office of Management 
and Budget process the proposed Executive Order pursuant to 
Executive Order No. 11030, as amended. I would be grateful if 
such processing were accomplished as soon as possible. 



EXECUTIVE ORDER 

CIVIL JUSTICE REFORM 

By the authority vested in me as President by the 
Constitution and the laws of the United States of America, 
including section 301 of title 3, United States Code, and in 
order to improve access to justice for all persons who wish to 
avail themselves of court and administrative adjudicatory 
tribunals to resolve disputes, to facilitate the just and 
efficient resolution of civil claims .involving the United States 
Government, to encourage the filing of only meritorious civil 
claims, to improve legislative and regulatory drafting to reduce 
needless litigation, to promote fair and prompt adjudication 
before administrative tribunals, and to provide a model for 
similar reforms of litigation practices in the private sector and 
in various states, it is hereby ordered as follows: 

Section 1. Guidelines to Promote Just and Efficient 
Government Civil Litigation. To promote the just and efficient 
resolution of civil claims, those Federal agencies and litigation 
counsel that conduct or otherwise participate in civil litigation 
on behalf of the United States Government in Federal court shall 
respect and adhere to the following guidelines during the conduct 
of such litigation: 

(a) Pre-filing Notice of a Complaint. No litigation 
counsel shall file a complaint initiating civil litigation 
without first making a reasonable effort to notify all disputants 
about the nature of the dispute and to attempt to achieve a 
settlement, or confirming that the referring agency that 
previously handled the dispute has made a reasonabl~ effort to 
notify the disputants and to achieve a settlement or has used its 
conciliation processes. 

(b) Settlement Conferences. As soon as practicable after 
ascertaining the nature of a dispute in litigation, and 
throughout the litigation, litigation counsel shall evaluate 
settlement possibilities and make reasonable efforts to settle 
the litigation. Such efforts shall include offering to 
participate in a settlement conference or moving the court for a 
conference pursuant to Rule 16 of the Federal Rules of Civil 
Procedure in an attempt to resolve the dispute without additional 
civil litigation. 

(c) Alternative Methods of Resolving the Dispute in 
Litigation. Litigation counsel shall make reasonable attempts to 
resolve a dispute expeditiously and properly before proceeding to 
trial. 

(1) Whenever feasible, claims should be resolved 
through informal discussions, negotiations, and settlements 
rather than through utilization of any formal court 
proceeding. Where the benefits of Alternative Dispute 



Resolution ("ADR") may be derived, and after consultation 
with the agency referring the matter, litigation counsel 
should suggest the use of an appropriate ADR technique to 
the parties. 

(2) It is appropriate to use ADR techniques or 
processes to resolve claims of or against the United States 
or its agencies, after litigation counsel determines that 
the use of a particular technique is warranted in the 
context of a particular claim or claims, and that such use 
will materially contribute to the prompt, fair, and 
efficient resolution of the claims. 

(3) To facilitate broader and effective use of 
informal and formal alternative dispute resolution methods, 
all litigation counsel should be trained in ADR techniques. 

(d) Discoverv. To the extent practical, litigation counsel 
shall make every reasonable effort to streamline and expedite 
discovery in cases under counsel's supervision and control. 

(1) Review of Prooosed Document Reauests. Each agency 
within the executive branch shall establish a coordinated 
procedure for the conduct and review of document discovery 
undertaken in litigation directly by that agency when that 
agency is litigation counsel. The procedure shall include, 
but is not necessarily limited to, review by a senior lawyer 
prior to service or filing of the request in litigation to 
determine that the request is not cumulative or duplicative, 
unreasonable, oppressive, unduly burdensome or expensive, 
taking into account the requirements of the litigation, the 
amount in controversy, the importance of the issues at stake 
in the litigation, and whether the documents can be obtained 
from some other source that is more convenient, less 
burdensome, or less expensive. 

(2) Discovery Motions. Before petitioning a court to 
resolve a discovery motion or petitioning a court to impose 
sanctions for discovery abuses, litigation counsel shall 
attempt to resolve the dispute with opposing counsel. If 
litigation counsel makes a discovery motion concerning the 
dispute, he or she shall represent in that motion that any 
attempt at resolution was unsuccessful or impracticable 
under the circumstances. 

(e) Sanctions. Litigation counsel shall take steps to seek 
sanctions against opposing counsel and opposing parties where 
appropriate. 
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(1) Litigation counsel shall evaluate filings made by 
opposing parties and, where appropriate, shall petition the 
court to impose sanctions against those responsible for 
abusive practices. 

(2) Prior to filing a motion for sanctions, litigation 
counsel shall submit the motion for review to the sanctions 
officer, or his or her designee, within the litigation 
counsel's agency. Such officer or designee shall be a 
senior supervising attorney within the agency, and shall be 
licensed to practice law before·a State court, courts of the 
District of Columbia, or courts of any territory or 
Commonwealth of the United States. The'sanctions officer or 
designee shall also review motions for sanctions that are 
filed against litigation counsel, the United States, its 
agencies, or its officers. 

(f) Improved Use of Litigation Resources. Litigation 
counsel shall employ efficient case management techniques and 
shall make reasonable efforts to expedite civil litigation in 
cases under that counsel's supervision and control. This includes 
but is not limited to: 

(1) making reasonable efforts to negotiate with other 
parties about, and stipulate to, facts that are not in 
dispute; 

(2) reviewing and revising pleadings and other filings 
to ensure that they are accurate and that they reflect a 
narrowing of issues, if any, that has resulted from 
discovery; 

(3) requesting early trial dates where practicable; 

(4) moving for summary judgment in every case where 
the movant would be likely to prevail, or where the motion 
is likely to narrow the issues to be tried; and 

(5) reviewing and revising pleadings and other filings 
to ensure that unmeritorious threshold defenses and 
jurisdictional arguments, resulting in unnecessary delay, 
are not raised. ' 

Sec. 2. Government Pro Bono and Volunteer Service. All 
federal agencies should develop appropriate programs to encourage 
and facilitate pro bono legal and other volunteer service by 
government employees, including attorneys. 

Sec. 3. Principles to Enact Legislation and Promulgate 
Regulations Which Do Not Unduly Burden the Federal Court System. 
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(a) General Duty to Review Legislation and Regulations. 
Within current budgetary constraints and existing executive 
branch coordination mechanisms and procedures established in OMB 
Circular A-19 and Executive Order No. 12866, each agency 
promulgating new regulations, reviewing existing regulations, 
developing legislative proposals concerning regulations, and 
developing new legislation shall adhere to the following 
requirements: 

(1) The agency's proposed legislation and regulations 
shall. be reviewed by the agency.to eliminate drafting errors 
and needless ambiguity; 

(2) The agency's proposed legislation and regulations 
shall be written to minimize needless litigation; and 

(3) The agency's proposed legislation and regulations 
shall provide a clear and certain legal standard for 
affected conduct rather than a general standard, and shall 
promote simplification and burden reduction. 

(b) Soecific Issues for Review. In conducting the reviews 
required by subsection (a), each agency formulating proposed 
legislation and regulations shall make every reasonable effort to 
ensure: 

(1) that the legislation--

(A) specifies whether all causes of action 
arising under the law are subject to statutes of 
limitations; 

(B) specifies in clear language the preemptive 
effect, if any, to be given to the law; 

(C) specifies in clear language the effect on 
existing Federal law, if any, including all provisions 
repealed, circumscribed, displaced, impaired, or 
modified; 

(D) provides a clear and certain legal standard 
for affected conduct rather than a general standard, 
and a mens rea requirement if it is a criminal statute; 

(E) specifies whether private arbitration and 
other forms of private dispute resolution are 
appropriate under enforcement and relief provisions; 
subject to constitutional requirements; 

(F) specifies whether the provisions of the law 
are severable if one or more of them is found to be 
unconstitutional; 
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(G) specifies in clear language the retroactive 
effect, if any, to be given to the law; 

(H) specifies in clear language the applicable 
burdens of proof; 

(I) specifies in clear language whether it grants 
private parties a right to sue and, if so, the relief 
available and the conditions and terms for authorized 
awards of attorney's fees, if any; 

(J) specifies whether State courts have 
jurisdiction under the law and, if so, whether and 
under what conditions an action would be removable to 
Federal court; 

(K) specifies whether administrative proceedings 
are to be required before parties may file suit in 
court and, if so, describes those proceedings and 
requires the exhaustion of administrative remedies; 

(L) sets forth the standards governing the 
assertion of personal jurisdiction, if any; 

(M) defines key statutory terms, either 
explicitly or by reference to other statutes that 
explicitly define those terms; 

(N) specifies whether the legislation applies to 
the Federal Government or its agencies; 

(0) specifies whether the legislation applies to 
States, territ'ories, the District of Columbia, and the 
Commonwealths of Puerto Rico and of the Northern 
Mariana Islands; 

(P) specifies what remedies are available such as 
money damages, civil penalties, injunctive relief, and 
attorney's fees; and 

(Q) addresses other important issues affecting 
clarity and general draftsmanship of legislation set 
forth by the Attorney General, with the concurrence of 
the Director of the Office of Management and Budget 
("OMB") and after consultation with affected agencies, 
that are determined to be in accordance with the 
purposes of this order. 

(2) that the regulation--

(A) specifies in clear language the preemptive 
effect, if any, to be given to the regulation; 
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(B) specifies in clear language the effect on 
existing Federal law or regulation, if any, including 
all provisions repealed, circumscribed, displaced, 
impaired, or modified; 

(C) provides a clear and certain legal standard 
for affected conduct rather than a general standard, 
while promoting simplification and burden reduction; 

(D) specifies in clear language the retroactive 
effect, if any, to be given to the regulation; 

(E) specifies whether administrative proceedings 
are to be required before parties may file suit in 
court and, if so, describes those proceedings and 
requires the exhaustion of administrative remedies; 

(F) defines key terms, either explicitly or by 
reference to other regulations or statutes that 
explicitly define those items; and 

(G) addresses other important issues affecting 
clarity and general draftsmanship of regulations set 
forth by the Attorney General, with the concurrence of 
the Director of the Office of Management and Budget and 
after consultation with affected agencies, that are 
determined to be in accordance with the purposes of 
this order. 

(c) Certification of Compliance for Agency Legislation or 
Regulations. When transmitting such draft legislation or 
regulation to "OMB", the agency must certify that (1) it has 
reviewed such draft legislation or regulation in light of this 
section, and that (2) either the draft legislation or regulation 
meets the applicable standards provided in subsections (a) and 
(b) of this section, or it is unreasonable to require the 
particular piece of draft legislation or regulation to meet one 
or more of those standards. Where the standards are not met, the 
agency certification must include an explanation of the reasons 
for the departure from the standards. 

Sec. 4. Principles to Promote Just and Efficient 
Administrative Adjudications. 

(a) Implementation of Administrative Conference 
Recommendations. In order to promote just and efficient 
resolution of disputes, an agency that adjudicates administrative 
claims shall, to the extent reasonable and practicable, and when 
not in conflict with other sections of this order, implement the 
recommendations of the Administrative Conference of the United 
States, entitled "Case Management as a Tool for Improving Agency 
Adjudication," as contained in 1 C.~R. 305.86-7 (1991). 
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(b) Improvements in Administrative Adjudication. All 
federal agencies should review their administrative adjudicatory 
processes and develop specific procedures to reduce delay in 
decision-making, to facilitate self-representation, to expand 
non-lawyer counseling and representation where appropriate, and 
to invest maximum discretion in fact-finding officers to 
encourage appropriate settlement of claims as early as possible. 

(c) Bias. All federal agencies should review their 
administrative adjudicatory processes to identify any type of 
bias that hinders full access to justice for all persons; 
regularly train all fact-finders, decision-makers and 
administrative law judges to eliminate such bias; and establish 
appropriate mechanisms to receive and resolve bias complaints 
from persons who appear before administrative adjudicatory 
tribunals. 

(d) Public Education. All federal agencies should develop 
effective and simple methods, including the use of electronic 
technology, to educate the public about its claims/benefits 
policies and procedures. 

Sec. 5. Coordination by the Department of Justice. 

(a) The Attorney General shall coordinate efforts by 
Federal agencies to implement sections 1, 2 and 4 of this order. 

(b) To implement the principles and purposes announced by 
this order, the Attorney General is authorized to issue 
guidelines implementing sections 1 and 4 of this order for the 
Department of Justice. Such guidelines shall serve as models for 
internal guidelines that may be issued by other agencies pursuant 
to this order. 

Sec. 6. Definitions. For purposes of this order: 

(a) The term "agency" shall be defined as that term is 
defined in section 451 of title 28, United States Code, except 
that it shall exclude all departments and establishments in the 
legislative or judicial branches of the United States. 

(b) The term "litigation counsel" shall be defined as the 
trial counselor the office in which such trial counsel is 
employed, such as the United States Attorney's Office for the 
district in which the litigation is pending or a litigating 
division of the Department of Justice. Special Assistant United 
States Attorneys are included within this definition. Those 
agencies authorized by law to represent themselves in court 
without assistance from the Department of Justice are also 
included in this definition, as are private counsel hired by any 
Federal agency to conduct litigation on behalf of the agency or 
the United States. 
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Sec. 7. No Private Rights Created. This order is intended 
only to improve the internal management of the executive branch 
in resolving disputes, conducting litigation in a reasonable and 
just manner, and reviewing legislation and regulations. This 
order shall not be construed as creating any right or benefit, 
substantive or procedural, enforceable at law or in equity by a 
party against the United States, its agencies, its officers, or 
any other person. This order shall not be construed to create any 
right to judicial review involving the compliance or 
noncompliance of the United States, its agencies, its officers, 
or any other person with this order .. Nothing in this order shall 
be construed to obligate the United States to accept a particular 
settlement or resolution of a dispute, to alter its standards for 
accepting settlements, to forego seeking a consent decree or 
other relief, or to alter any existing delegation of settlement 
or litigating authority. 

Sec. 8. Scope. 

(a) No Applicability to Criminal Matters or Proceedinas in 
Foreign Courts. This order is applicable to civil matters only. 
It is not intended to affect criminal matters, including 
enforcement of criminal fines or judgments of criminal 
forfeiture. This order does not apply to litigation brought by 
or against the United States in foreign courts or tribunals. 

(b) Aoolication of Notice Provision. Notice pursuant to 
subsection (a) of section 1 is not required (1) in any action to 
seize or forfeit assets subject to forfeiture or in any action to 
seize property; (2) in any bankruptcy, insolvency, 
conservatorship, receivership, or liquidation proceeding; (3) 
when the assets that are the subject of the action or that would 
satisfy the judgment are subject to flight, dissipation, or 
destruction; (4) when the defendant is subject to flight; (5) 
when, as determined by litigation counsel, exigent circumstances 
make providing such notice impracticable or such notice would 
otherwise defeat the purpose of the litigation, such as in 
actions seeking temporary restraining orders or preliminary 
injunctive relief; or (6) in those limited classes of cases where 
the Attorney General determines that providing such notice would 
defeat the purpose of the litigation. 

(c) Application of Alternative Disoute Resolution. 
Subsections (c) of section 1 of this order shall not apply (1) to 
any action to seize or forfeit assets subject to forfeiture, or" 
(2) to any debt collection case (including any action for civil 
penalties or taxes) involving an amount in controversy less than 
$100,000. . 

(d) Additional Guidance as to Scope. The Attorney General 
shall have the authority to issue further guidance as to the 
scope of this order, except section "~, consistent with the 
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purposes of this order. 

Sec. 9. Conflicts with Other Rules. Nothing in this order 
shall be construed to require litigation counselor any agency to 
act in a manner contrary to the Federal Rules of Civil Procedure, 
Tax Court Rules of Practice and Procedure, State or Federal law, 
other applicable rules of practice or procedure, or court order. 

Sec. 10. Privileged Information. Nothing in this order 
shall compel or authorize the disclosure of privileged 
information, sensitive law enforcement information, information 
affecting national security, or information the disclosure of 
which is prohibited by law. 

Sec. 11. Effective Date. This order shall become effective 
90 days after the date of signature. This order shall not apply 
to litigation commenced prior to the effective date. 

Sec. 12. Revocation. Executive Order 12778 is hereby 
revoked. 

WILLIAM J. CLINTON 
THE WHITE HOUSE, 

- 9 -


