NLWIC- Kagan
Counsel - Box 005 - Folder 011

Columbia River Basin



P o s g e ae e < e

SENT BY:ASST. SECRETARY FRP  ;10- 3-85 ; 9:18AM ; INTERIOR DEPARTMENT- 202 456 0753:2 2/ 3

THE CONFEREES' LANGUAGE ON THE COLUMBTIA BASIN ECOSYSTEM PROJECT;
MAJOR PROBLEMS AND NEGOTIATION STRATEGIES

The major problems with the Conference Report language on the

"Columbia Basin Ecosystem Project can be succinctly summarized as
follows:

bof It is a direct challenge Lo the Administration’s
ecosyst.em planning efforts, barrxring us from finalizing
the Columbia Basin Eccsystem EISs as useful management
information tools (e.g. no preferred alternatives,
management recommendations, or Records of Decision).

* It limits the application of NEPA as applied to the
subsequent amendment of each individual forest plan.

* It overrides the ESA by barring Section 7 consultation on
the Columbia Basin Bcosystem EISs and most subsequent
plan ‘amendments for policies which flow out of the
Columbia Basin Ecosystem Project.

* IL overrides the ESA by barring Section 7 consultation
for any site-specific "project or activity” within the
entire Columbia Basin which was '"consistent' with any
individual plan amendment.

Given the policy significance of the above restrictions, the
Department of the Interior strongly recommends that the following
negotiating strategy be adopted for talks with Hill confereces:

* The Administration should insist on the deletion of
language that bars us from finalizing the Columbia Basin
EISs with ©preferred  alternatives and management
recommendations (let them be objective ascientific
documents that speak for themselves).

* The Administration could agree to the bill’s limitations
on NEPA as applied to the individual plan amendment
process. The Administration could also agree to some
sort of sufficiency language preventing the Columbia
Basin EISs from subsequently being used to mcasure the
legal adequacy (or inadequacy) of individual existing
forest plans and their associated NEPA documents.
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hd The Administration should strongly oppose any language
overriding the application of the ESA in this bill,
either as applied to the Columbia Basin EISs themselves,

subsequent forest plan amendments, or

site-gpecific

projects or activities. Our position should be that all
ESA related forest planning issues should be dealt with
in the context of the on-going ESA reauthorization, a

process which is rapidly picking up speed.

When added

cumulatively to the ESA sufficiency language in the
timber salvage act, as well to the ESA sufficiency
language being sought by Senator Hatfield in BPA cost cap
legislation, the planning and site-gspccific ESA override
language in the Conference bill would leave little of the
ESA left standing within the entire Columbila River Basin

" drainage area.
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JANUARY 19, 1996

San Francisco Chronicle

THE VOICE OF THE WEST

EDITORIALS

Hold Firm on the Mojave

tion to find a compromise with the
Republican Congiess on the budget
reconciliation hill constitutes both good pol-
itics and good policy — assuming that the
. eagerness to compromise does not become a
-willingness to capitulate an key issues that
gre of concern to most Americans: the wel-
fare of children, education, federally guar-

pmmm CLINTON'S determina-

anteed health care

for the poor and el-

Preserve derly, and environ-
the Mojave ental  protec
National hAsdthe budget
nde showdown ap-
Parku r proaches the do-or-
Park Service  die phase, the
. temptation {5 no
management ;..o strong to
= give ground on s

sues with local ar

. regional impacts in order to pass spending

.bills for entire'government departments.
That could mean important concessions on

. environmental disputes, including the fate

of California's Mojave National Park, which
the Republicans want to strip away from

- the National Park Service and hand over to

the Bureau of Land Management.
Numerous other exvirommental issues,

attached as “riders” to the appropriations

bills for the laterior Department and the

Envirommental Protection Agency, could.

also become bargaining pawns in the bud-
get battle, even though they have virtually
nothing to do with balancing the budget,

s Californians, we take a direct inter-

est in preserving the néw Mojave Na-
tional Park under Park Service manage-
ment, and we would view with alarm any
compromise language that papers over the
differences. But we would view with the

same alarm any agreement that permitted g

jncreased logging in Alaska's Tongass Na-
tional Farest or of} development in the Are-
tic Natiopal Wildlife Refuge.

‘Many enviranmental, public health and
safety laws are by nature local issues. But
that does not mean that the public support
for those laws is only local, Poll after poll
demonstrates overwhelming publi¢ support
for broad environmental protections.

There is no way to put a positive spin an
bad environmental policies. The president
has shown courage and steadfastness so far
in opposing the environmental rollbacks.
We trust he will continue to do so.
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1/22/96
TONGASS TIMBER RIDER

0 The Tongass rider would restrict the Forest Service from completing the revision of
the Tongass Land Management Plan until October 1, 1997. There is no justification
for waiting until then. The draft EIS is in the final stages of preparation and will be
published shortly; the final EIS is expected to be out in late summer or fall of this
year. We would anticipate signing a Record of Decision to revise the land
management plan by the end of the year. The only possible rationale for this
provision to prevent the Administration from making the critical decision on the
reviscd land management plan in this term.

o The Tongass rider would requirc the Secretary of Agriculture to "maintain” at least
the number of acres of suitable available and suitable scheduled timber lands, and
Allowable Sale Quantity as identified in the Alternative P of an EIS and draft
Record of Decision that the Forest Service chose not to adopt. Alternative P
mandates an level of allowable timber harvest that is 44% higher than the average
annual cut over the last decade. The Forest Service believes Alternative P is not
supported by sound science, and it and was overwhelmingly rejected by residents of
Southeast Alaska at public hearings in 1991.

o] There is no cornmonly accepted legal definition of the term "maintain" in this
context; this mandate would be certain to lead to litigation. One possible target
would be the Habitat Conscrvation Areas (HCAs) developed by the Forest Service
to protect various species at risk in Southcast Alaska. The development of these
HCAs was one factor in the U.S. Fish and Wildlife Service’s determination last year
not to list either the Charlotte Goshawk: or the Alexander archipclago wolf under the
Endangered Species Act. The HCAs, measures designed to protect salmon runs and
other present and future management measures potentially would be vulnerable to
challenge under the language in this rider.

0 The latest version of the Tongass rider carries language permitting the Secretary’s
consideration of new information for future revision, amendment or modification of
the Tongass Land Management Plan, but that authority is caveated by the phrase
"based upon sound, verifiable scientific data”. While agencies should also strive to
use the best scientific information available, the Forest Service must be free to
manage the forest even while new information is being collected and analyzed.
Presumably, plaintiffs could and would use that phrase to challenge any management
decision made on the Tongass with which they disagreed.

0 Finally, the last paragraph of the Tongass rider retains the sufficiency language
intended to overturn a recent decision by the Court of Appeals for the Ninth Circuit,
exempting the proposed timber sales that were the subject of that decision from "any
other provision of law", and precludes further judicial review of Forest Service
decisions regarding a number of particular timber sales offered on the Tongass.
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DRAFT 1/17/96

STATUS REPORT
REVJSION OF THE TONGASS LAND MANAGEMENT PLAN (TLMP)

Starug:

Key science asgessments and research reports have been completed. Basic
scientific information has been provided to managers and incorporated into
alternatives.

Work on the plan was suspended during the closure of government, but has been
regumed. Target weeks for key remailning tasks are:

February 19 Washington area briefings

March 18 Draft plan and EIS released to public
April 8 Begin public meetings and hearings

July 31 Record of Decision on final plan and ELS

The July 31 target is the earliest feasible date, and assumes no major obstacles.

Potential Obgtacles
-Future furloughs or other restrictions of cperations based on budget, such as
travel restrictions or acquisition limications, during the remainder of the

fiecal year.

-Timely scheduling of Washington area bricfings for the Washington Office, the
Department, and other Federal agencigs involved.

-Maintenance of the normal 90-day comment period despite overlap with fishing
ceason and likely demands for extension of comment period.

Alternatives

-Nine alternatives arc being considered, including Alternative P from the last
draft and new altcrnatives that use varying strategies for wildlife viability and
anadromous fich protection.

-The ASQ’s associated with these alternatives have not been finalized but are
expected to range from less than 100 MMBF to about 500 MMBFK,

-The EIS will include, among other things:
-wildlife viability amsessment ratings associated with each alternative.

-how the alternatives respond to the Tongass Timber Reform Act requirements
to seek to provide a supply of timber to meet market demand.

-a comprehensive analysis of Rocio-economic effects that will be community
specific to the extent feasible.
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1/18/96
SUMMARY
RECENT AWRTA SETTLEMENT DISCUSSIONS
BETWEEN PLAINTIFFS AND FOREST SUPERVISORS

* One formal meeting was held on December 5, 1995 between Forest Supervisors
Gary Morrison and Gail Kimbell, Bart Kohler of SEACC, and Steve Behnke of
AWRTA. At that meeting, general expectations of a settlement were outlined by

both parties and questions were answered. The outcome of the meeting was a

decision to continue to talk and that AWRTA would provide the FS with
settlement proposal for consideration.

* On 12/19/95, Gary Morrison received a copy of a written settlement proposal:
from Bart Kohler. That sgsettlement offer was unchanged from a proposal made
earlier at a meeting with the Regional Forester and other Forest Service
representatives by plaintiffs representative and attorney. Morrison talked
with Bart and committed to provide the proposal to Gail Kimbell, discuss how
the FS would proceed, and get back to AWRTA as soon as we had a
counter-proposal or concluded that we could not proceed.

* Holidays and the federal employee furlough precluded further discussions orx
actions by the government until 1/8/96.

* On 1/8/96, Morrison and Kimbell discussed opportunities to engage in further
discussion with AWRTA, both in light of their initial proposal, as well as the

current status of legal actions, i.e. OGC/Justice Dept’s submission of briefs

to the District Court. It was concluded that AWRTA’s initial proposal was
totally unacceptable, but that it would be worth consulting with OGC and likely
getting back to AWRTA with a reasonable counter-offer. The feeling was that a
reasonable counter-offer would be the same as proposed in the Government’s
brief on injunctive relief filed on 12/22/95 in the U. S§. District Court,
District of Alaska.

* The next discussion with plaintiff representatives is plénned for early next
week as schedules permit.

* Recent (1/18/96) communications with a representative of the Governor’s
Office indicates that plaintiff would permit the release on one entire offering
of about 15.5 MMBF which could be available for harvesting this operating
season and would also release specifically specified units totalling
approximately 40 MMBf from 5 other offerings contingent on the requzrement that’
these units be offered as 1ndependent, SBA sales.

* We are very earnest in our desire to reach a settlement of the issues raised
in the AWRTA lawsuit, but the documented offers made by plaintiff that we have
received to date have not been viable in terms of prompt release of any
Bignificant volume of timber.

* The offering to be released in its’ entirety is the Hanus ATC offering, -

which is also included in the Government’s list of offerings for injunctive
relief. The sale is fully prepared and could be re-advertised for bidding

prior to the 1996 operating season. :
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* The 41 specific units making up the additional 40 MMBF would consist of the
following:

6 units from the Saginaw sale which has been sold to Raynoier
Corporation and is under centract. The Saginaw sale as sold contains
a total of 12 units. Incorporation of the proposal would require
contract cancellation because Raynoier is not a small business.

Plaintiffs would release 15 units from the Rowan I and Rowan II
offerings. These two offerings of 20 and 22 MMBF respectively, were
originally planned for offer in FY 1996 and FY 1997. Sale preparation-
work has not been completed for these offerings and they were not
included in the Government’s request for injunctive relief. Any
harvest of these units is dependent on completion of road comstruction
to be done under the Saginaw offering.

The 13 units to be released by plaitiffs from the Crab Bay I offering
which is under contract to Ketchikan Pulp Company would come from the
total of 33 units included in the offering. 'Since Crab Bay II has

- been released to KPC, incorporation of the plaintiffs proposal would
require cancellation of the offering contract both because KPC is a
large business and the offering was made under the terms of KPC'’s
long-term contract.

A similar situation exists with the 7 units plaintiffs propose to
release from the 19 unit Inbetween offering which is also under
contract to KPC. Implementation of plaintiffs proposal would require
the cancellation of the offering contract.

Cancellation of the Saginaw, Crab Bay I, and Inbetween contracts would
expose the Government to damage claims by Raynoier and KPC.

Implementation of plaintiffs proposal would require as much as two
vears of additonal field sale preparation work recruising, -
redesignating harxvest units, and otherwise repackaging the offerings
into a configuration that would meet plaintiffs requirement that they
be offered in small sales suitable for independent SBA purchasers. 1In
many instances the volume contained in the individual units identified
for release by plaintiffs will not be adeguate to support the
mobilizaiton costs necessary for harvesting and will be econcmically
attractive to the small business industry.

Further, the offering the 40 MMBF as proposed by plaintiffs will not’
result in additional volume being made available for harvest quickly
because many of the units depend on access being completed by other
sales or conflicting usage of common facilities, such as logging
camps, log transfer facilities, and haul roads.

Other conditions attatched to Plaintiffs settlement proposal received
on 12/18/95 were:

1. At least 50 ¥ of the total volume permitted in the units
released would be offered in sales smaller than 4 MMBF.
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2. That the Forest Service would agree to heightened protection
in the other areas. This could include some combination of the
following or other proposals that guarantee the plaintiffs some
protection, probably with different requirements for different
sales, subject to negotiation with the Forest Service:

* No slaes until completion of Tongass Land Management Plan
revsion. '

* Consideration for LUD II equivalent or Wilderness protection
in TLMP revision prior to sales.

* Island-specific analysis, like the Mitkoff Island process,
prior to any further sales on the igland.

* Supplemental EIS prior to sales.

'* Remove areas from timber sale schedules for at least a
specified number of years.

* We are uncertain that the conditions included in 2 above were included

in plaintiffs recent discussion with the State.

Prepared By: Fred 0. Walk
1/18/96
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deaft rxhaynard 12-11-95
current estimated volumes for timber offerings in awrta v morrison suit:

all volumes include saw + utility. rounded to nearest tenth. 1 heee M/
o~ .—— saginaw (n&e kuiu) 24.0 mombf qy& mm/{,)(;/{ . ’t\ﬂ.
saook bay I (kelp bay) 29.8 mmbf,
" " erab bay I (56 chich) 31.0 mmbf = Te v~ A
, inbetween (se W ' : ) :

fy 95 ¢ /
e.kuiu (n&e kuiu) 57.8 mmbf W M oy Y Tvese,
broad creek (se chich) 18.9 mmbf /

hanus atc (kelp bay) 15.5 mmbf o \zc W——H«g\.(\
/ : neka-humpback (89 seis) 33.3 mmbf e b{_
fy 96 M --Td‘l%o- 'q‘{m’"
y

Tr= u«(»j
crab bay II (se chich) 3.5 mmbf p ! 132 r"wlaf.

saook bay I1 (kelp bay) 8.0 mmbf
rowan I (n&e kuiu) 20.0 mmbf ' 4 . . !a

fy 97
rowan 11 (n&e kuiu) 22.0 mmbf

as yet unscheduled (road r.o.w. over sealaska land still in hegotiation)
gallagher (89 seis) 8.0 mmbf
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SETTLEMENT PROPUSAL OUTLINE
AWRTA v. Morrison

Caotidential
Eot Seftisment Purnoses Onlv

The plaintiffs propose the f£ollowing turms to settle the
ANRTA v, Moxxison case. This is sintonded as a general
doscxiption of the texms of a possible settlumeant, not as
proposed language for a settlesent agreemsnt.

1. The TForest gervica aly oed with the 10110\'1.:;’:&-!’.:
salas without modiffication and without furthex A ox
ANIICA procass, except as noteds:

gale Conmenta
Ranus ATC Advertise as SRA sale

w_f j l/ ilaton
A Corner Bay Bealicopter
W x Bay Salvage : :
‘4 ' .
2. The Forest Service may offer spscified units in the

following sales if offared as independent, BBA sales, with
no further NEPA or ANIICA process:

fals wu Inita

Saginaw 399 20, 22
402 17, 18
420 45

421 53

| (}v;gfd(“# Rowan :.a X 400 11, 12, 18, 21

402 36, 37, A1, 42, 43, 46, 47
621 46, 49, 30, 31

23¢ 1810, 1811, 1820, 1830, 1850, 1852,
1883 » .
Inbetween 230 ﬁ;g, 1852, 1580, 1593, 1650, 1660,

3. At least 50% of the total timbexr volume pexmitted in
paxagraph 2 above will be offexed in sales smaller than 4
st , : .
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4. In return for thes plaintiffs’ agzreamant to foxago the NEPA
and ANILCA procvens otharwise requixed by law im tha aales
listed above, tha Yorest Sexrvice will agree to heightensd
proteationa in the othexr sales. This ¢onld includa some
combination of the following oxr other proposals that.

arantes the plaintiffs some protection, pxobably with
.different remeants foxr diffevent lll‘l, subjsect to
negotiation with the.Forest Service: ' ,

. No ulit until after cozpletion of TLXP Ravision,

o Conedderation for LUD IX equivalent ox Wildocnsss
protaction in TINP Revision pxior to sales,

J Island-specific QMIYIIC,' like the Mitkof Island
process, prior to any furthar sgl.o- on the island,

° Supplamental BIS prior to sales,

o ‘Remove areas from timber sale schedules £ox at lsast a
~ spaecified numbexr of yeaxs.
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1. Proceed with the Hanus ATC sale (15.5 mmbf), o!!n:ad as an
independent SRA sale, without nodj.ﬁcnts.on and without
further NEPA or ANIICA process.

2. Offer specified units in the following ulan it offered as
~ independent, SBA sales, with no further NEPA or ANILCA
process. The astimatad volume in these units is about 40
- mmbf, all of which is on existing roads. They should be
offared in small oaloa luttth for indepundent. SBA

‘ purchagers,
Sale WU Units
Saginaw - 399 20,22 4
s . 402 17, 18
' 420 45
. 421 83
~Rowan I & II 400 11, 12, 1S, 21 | _
‘02 3“ 3,' ‘1, ‘2' 45, GG, ‘7 -3
_ 421 46, 49, 50, S1 . '
" Crab Bay I 233 1973, 1976, 1977, 1980, 1981, 1992 -
- 234 - 1810, 1811, 1820, 1830. 1850, 1853,
1853 |
Inbetween 230 ig;g, 1552, 1590, 1593, 1550. 1660, 7

.
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EXECUTIVE OFFICE OF THE PRESIDENT
21-Sep-1995 (05:44pm
TO: Thomag C. Jensen

FROM: Christine L. Nolin
Office of Mgmt and Budget, NRD

cC: ders

CC: . Weatherly

SUBJECT: |

Sorry you dfdn’'t get this answer sooner. Please copy me on all

e-mails tg/Ruth, as I am now back from maternity leave and Ruth is
not in on Thuredays anymore .

As far as we know, the Senate language on murrelets was retained.
The language reads: '

o -part of any appropriation contained in the Act or any other Act
shall be expended or obligated to: (a) redefine the definition of
an area in which a marbled merrelet is "known to be nesting"; or

(b) to modify the protocol for surveying the marbled murraelets in
effect on July 21, 1995.
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4 Section 314, Interior Columbia Basin Ecosgystem
Management Project.

Section 314 provides $4 million for the complation of the
Interior Columbia Baslin Ecosystem Management Project with
specific requirementes and prohibitions for its development and
implenentation that make the effect of thisg section difficult to
predict. Por the Project itself, Section 314 requires that its
agsessement be completed by April 30, 1996, accompanied by a draft
EISs "that are not decisional and not subject te judicial review,
contain a range of alternatives, without the identification of a
preferred alternative or management recommendations, and provide
a methodology for conducting any cumulative effects analycio"
required by NEPA for land management plan amendments. This
agsessment must contaln an analysis of forest and rangeland
health conditions and management implications, but cannot include
any material other than ag provided by Section 314 and cannot be
"the subject of" consultation or conferencing under the ESA.

FPor implementation, Section 314 (c) requires the Forest
Supervisors and BLM District Managers in the area to review the
Project’'s report, their own resource management plans and "any
policy" applicable to the plans, including PACFISH., Based on
that review, they are required to modify, or develecp an
alternative to, the policy to wmeet the specific conditions of
their forest.* "For each plan reviewed," the Forest Supervisor
or District Manager must amend the land management plan to adopt
the Ypolicy® in a way that is "directed solely to and affects
only such plan" and addresses the specific conditione of the
forest. This amendment must establish site-specific standards
"to the maximum extent practicable" and major changes must follow
procedures for a significant amendment under NFMA or FLPMA.
However, the application of NEPA is limited by requiring that
cumulative effects analysis be conducted in accordance with the
methodology used in the Project assessment. ESA consultation is
circumscribed in a convoluted combination of paragraphs
314 () (L) (B), (5) and (6) that may prevent consultation on
amendments. No further consultation is required for projects and
activitiaes that are "consistent with an applicable amendment" or
policy. Section 314(c) (6) (C). Amendments must be adopted by
October 31, 1996, and significent amendments must be adopted by
March 31, 1997, when the exiating "policy" shall become
ineffective,

* Section 314(c) (1) (B), This policy revision is an
.entirely new decision in the land wmanagement process, and may be
subject to NEPA and ESA congultation. Note that subsection (c)
only refers to planning on individual "forests," though the
Interior Columbia Basin Ecosystem Project addresses management on
all federal forest and rangeland in the area, creating possible
coordination problems and confusion for cumulative effects
analysis.
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Section 314 may have some impact on Blue Mounfain Native
Forest Alliance v. Lowe, D. Ore., CV 95-1519-A8, and will
probably create new suits. Pending the development of the
Fastside Ecosystem Management Strategy to address the scientific
findings that riparian and old growth protection in the existing
eastside forest plans were inadequate, the Regional Forester
adopted in May of 1994 an interim amendment supported by an EA
and FONSI, which permitted continued harvesting in old growth,
riparian and roadless areas only if amended standards and
guidelines (the "screens") were met. The interim standards and
guidelines were explicitly designed to "preserve options" pending
the development of the ecosystem strategy. The FONSI was
expresgly predicated on the assertion that the standarde were
interim, and would be replaced by the permanent strategy within
18 montha., Plaintiffs in Blue Mountain, a large number of local
and national environmental groups and two salmon fishing groups,
contend that the screens do not preserve options; they argued
administratively for a moratorium on sales within roadless and
old growth areas. NEPA and NFMA [viability] claims are agserted.
The plaintiffs issued a prese release stating that they would not
have brought suit but for the Section 314 proposal. Plaintiffas
seek an injunction against timber sales in old growth and
roadless areas pending the development of a scientifically
credible ecoBystem strategy. Plaintiffe are planning to shortly
file a motion for summary judgment in this action.

Assuming that each of the Eastside National Forests could
effectively amend their Land and Resource Management Plans within
the period indicated in Section 314.with standards which would
substitute for the interim standards via "insignificant
amendments" (10/31/96), the legislation may very well have little
effect on the lawsuit, since we have yet to produce a Draft EIS
for the Ecompystem Strategy. However, the Eastside Ecosystem
Management Strategy contemplates that it will be utilized to
amend multiple National FPorest Plans as did the President’s Plan
for the Westside Forests. In upholding the President’s Plan
Judge Dwyer effectively permitted the Forest Service to defer
some regulatory requirements for Forest by Forest planning in the
interests of permitting an ecosystem approach. Section 314 is
intended to prevent this from happening again by_effectlvely
requiring that the amendmente be treated as significant
amendments on a Forest by Forest basis. See 3l4(c) (3). It is
highly unlikely that significant amendments of each LRMP on a
Forest by Forest basis - and we assume that this is true for BLM
as well - could be done within the time period allowed by the
legislation { 3/31/97), with the result that the interim
standards "shall [not] be effective," see 314(c) (8), aftexr that
date. The Forests would be remitted to the original admittedly
defective earlier standards of the Eastside LRMPs, with the
result that a the agencies would become vulnerable to a suit
seeking an injunction against timber sales.
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DETERMINED TO BE AN . 5 6me. Congy..

ADMINISTRATIVE MARKIN -

AEA Z}:éDATE:faEg (o Anne S W
consmpENpERR A O O~ OF |

January 22, 1996
Tz: T.J. Glauthiér, OMB

CC: Katie McGinty, Jim Gilliland, Lois Schiffer, George Frampton,
Peter Coppelman, Bruce Beard, Dinah Bear, Don Barry

From: John Leshy

Re: Proposal for 314 of Interlor Appropriations Bill (Columbia
Basin Ecosystem Management)

In a nutshell, § 314 has two purposes:

- to prevent regional species-protection planmning efforts in
the Columbia Basin from laying the basis for regionwide
injunctions that shut down all activity on national forests
and BIM lands; and

- to exempt activities from ESA consultation at all levels of
the federal process, from regionwide assessments down through
forest plans and even reaching to individual timber sales and
other on-the-ground projects.?

Purpose # 1. The Administration has previously told the Supreme
Court that the core of purpose #1 is existing law. We staked out
this position when we asked the Court to review the Ninth Circuit
decision in the so-called Pacific Rivers case. Environmentalists
who wanted to preserve full opportunity for regionwide injunctions
were, to be sure, not happy with this position, but we have already
crossed that particular Rubicon.

The Court did not take the case, so the Ninth Circuit decision to
the contrary staunds for now in the Pacific Northwest. For the
moment, in other words, the environmentalists have won, over our
objection. If we acquiesce in this first purpose of § 314, we
would be in effect overturning or limiting the Pacific Rivers
decision in the Columbia basin (but not elsewhere). That would be
a far less sweeping result than the one we sought in the Supreme
Court.,, where we advocated applying this approach nationwide.

Purpose # 2. The second purpose goes beyond anything we have
advocated, and should be resisted.

Core of possible compromise counteroffer: Accept the first purpose

*Section 314(c) (2) (B) essentially says, as I read it, that if
consultation had ever occurred on a policy in the past, any change
in that policy, and any project or activity undertaken consistent
with the change, or related to the policy or the species, is exempt
from section 7 consultation.
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and reject the second. That is, agree to shelter our land planning
process and management in the Columbia Basin from region-wide
injunctions, while leaving decisions on projects and activities at
the local level subject to the ESA, and to judicial review. While
in one sense this is a limited form of "sufficiency" (because it
deprives environmentalists of the opportunity for region-wide
injunctions in the Columbia Basin), it preserves judicial review of
federal decisions, and allows for injunctions against individual
projects on the basis of inadequate compliance with the ESA.

In textual terms, the proposal would go like this«<

1. Strike everything in § 314(c¢) (2) (B) after "amendments" in
the Provisoa.  This would 1limit the exemption £for ESA
consultation to plan amendments, consistent with our position
in Pacific Riverg. It would still require consultation (and
allow for judicial review) on site-specific actions (timber
sales, rights-of-way, etc.).

2. Change the places in (c) (2) (B) where it says there shall
be no consultation on plan amendments to provide that
consultation "shall not be required, and if it does take
place, shall not be subject to judicial review"” on plan
amendments. This would permit plan level consultation on a
voluntary basis. Presumably this is more wmeaningful and
efficient, making consultation on individual projects (i.e.,.
timber sales) easier and simpler. We could still be sued at
the individual project level for inadequate consultation.

Other. jgsues: Beyond this core idea, other adjustments in the text
of § 314 might be advisable or appropriate. I am told, for
example, that the dates for completing the regionwide assessment
and the forest plan amendments are unrealistic and ought to be
adjusted. On the regionwide assessment, the Augqust 1, 1996
deadline in subsection (b) apparently includes the ninety day
public comment period - sc the assessment has to be done no later
than sometime in April in order to allow 90 days of public comment
and time to summarize them for submission to Congress. That's too
short.

The March 31, 1997 deadline for completing forest plan amendments
is likewise too short, and this is particularly important because
§ 314(c¢) (3) seems to say that if the plans aren't amended by
3/31/97, all species protectioun in the plans disappears. (That's
the result if the ambiguous reference to "policy referred to in
paragraph (1)" means an existing protective policy.)

We should also think about how § 314 as written, or as changed in
line with the above, might affect ongoing activities (e.g.,
harvesting of timber under existing sales contracts) that are or
could become vulnerable to attack for imadequate ESA and NEPA
compliance. Specifically, is there any approach better than
silence - the current approach of § 314?
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Columbia Basin Ecosystem Project:

The proposed framework would allow the Administration to proceed
with region-wide information gathering and analysis to a point ,
but then meet the concern about a "one size fits all" solution by
reverting back to individual foreest plans amendments tailored to
the specific needs and characteristics of each forest,
Specifically, the framework would allow: 1) going to completion
with the Draft EIS$ and public comments, but not selecting a
preferred alternative, preparing a final EIS or executing a
Record of Decision; 2) holding PACFISH, Infish and the Eastside
gcreens in place until the individual Forest Plans are amended,
and 3) getting rid of changes in environmental laws regarding the
individual Forest Plans. :

To accomplish that framework. the proposal would:

a) retailn Sections 314(a), (b) (1) (2) and (3); (c) (1); (c)(2),
except delete the phrase, "is directed solely to and affects only
such plan,", which restricts the Forest Service’s ability to look
at impacts that might occur on a neighboring forest;

b) delete Sections 314 (c) (3) (4) (5)and (6)- all of these modify
the normal NEPA, ESA or forest planning process for amending
individual Forest Plans: and,

c) retain Sections 314 (c) (7 Jand (8) with modified dates. The
dates arxe taken from the Forest Service’'s calculations in

October, with added time to account for delays in passage of the
bill.

d) delete section (9), which provides sufficiency language for
Clearwater National Forest management direction.



01/19/98 FRI 13:21 FAX 202 456 0753 .. CEQ,

e

o L. S
e v e—e —tlo

t

———

H.R 197744

grama at the Po'nn?lvnnln Avenus National Historic Bita or may
establish A nonprofit foundation to solicit funda for such activities.
(&) N thntandix:f any other provision of law, the responsibil-
ity for enpuring that
sylvania Avenue srea ia carried out in accordanee with the Penn.
sylvania | Avenue Deavelopment aration _Flan-—1074, a8
amended, fa tranafarred to tha National Capital Planning Cammis-
sion or ita/successcr commencing April 1, 1896.
' ma?)lfasa 1100 Fmgulatl reseribed by the Cor-
Uuucme.-mtahy ons e
poration in connection with the Pann lV?mun Avenuz Dgvelo
ment; Corporation Act of 1872 (40 U.S.C. 871-885) and
Fede Tﬂn%l.e Developmant Act (40 U.8.C. 1101-1109)
contlnue in eoffoct untll muspended by reguletions preseril
by Administrator of the General ce¢ Adminiatration.
) EXSTING RIOHTS, DUTIES, AND ORLIGATIONS NOT
APFRCTRD..—~Subsasction (a) shall not be construed es affectl
the walidity of any right, duty, or obligation of the Unite
Statep or any other person arising under or pursuant to any
contract, loan, or otg:r instrument or agroament which was
in effe o?) e day before the dmta of the transfers under
on (a). . .
~ (8) CONTINUATION OF BUITS.—N0 action or other proceedhﬁ
somigenced by or against the Corporation in connection wi
administration of the Pennsylvania Avenue Detvelo&znent Car-
gg:'n on Act of 1972 (40 U.5.C. 8712~886) and Fedoral
' Devalopment Act (40 U.B8.C. 1101-1100) shsll sbate
of enactment and implamentation of this Act, except
e General Ssrvicas Adminlatration shall be subsgtitutad
for te Corporation as a party to any such action or proeseding.
© (g} Baction 3(h) of the Pennsylvania Avenue Development Cor-
poration |Act of 1872 (40 U.S.C. 872(b)) is mmended as follows:
“(b) The oration ghall be dissolved on or before April 1
1996, U dicpolution, assets, chligations, indahtadness, and ol
unobligated and unexpended balances of the aration shall be
transfetréd in accordance with the nt of the Interfor and
Related cles Appropriations Aet, 18568.".

svelopment or redevelopment in the Penn- -

o 003

i « {8 ”2 subaeciion b *
nad in this Ast or any other Aet ghall

of any appropriation contel
be obligated or expended for the operation or implementation of
(tg:“}n or Colnnab!n Basin Ecosystem Management Prgject

ect”),
From the funds appropriatsd to the Foreat Service and
Buraan of Land Management, a sum of $4,000,000 12 mude avajlable
cutive Steering ttee of the Project to publiah,
and submit to the Committees on Agriculturs, Nutrition, and For-
estry, Appropriations. and Enorgy ahd Natural Ragources of the
Senate d" Committecs an culture, Ap tions, and
Reso of the House of Ropresentatives, Iz pril 80 1668, an
amumzt on the Natiena} Forest Syatem lands and landa adminis.
the Bureau of Land Managemcnt (hercinafter “Federal
nds”) within the area oncampassed by the ect. The assessment
all be |accompanied by Environmental Impoct Statements
that areinot declsionel and not subject to judicial reviow, contain
:h:ange]of altarnatives, without the identification of a prefarred

144"

or mana ant recommendations, and provide a meth- -
odology condu any cumulative effects analyais required
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‘5! isﬂ 102(2XC) of the National Environmental Peliey Ast (42
8.C. 4382(2)) In the preparation of each amendment to a resource
ent plan pursuant to suhsection (cX2). The Exeacutive
ng|Committes shall relaage the required draft Environmental
Impact Statements for & ninety day public comment period. A
. of the public eomments recsived must necompany these
upon its mbrtniemon todC b (1) 1 tal
o asgesamaery uire ‘hﬂl <on } e} - .
the scioritific information collected :{dp msfn n by the i
Pruject on landscape mics and forast and rangelmd health .
cor aaxd the implicationa of such ﬂarﬁ!yummd eondihonn i

orest and rangelan management, a ca. e man
of forest; and rangcland vegotation ou'umrc. vomposition, mty ', {mpacTs on' Feshecaves
and mla d eoclal and aconomic effects. armd WwaTers kle as, {
agsasament and draft Envnmnmonul Impact State-

ments d by 'par:fmuh {1) shall not: con taln material .
other th at paragraphs (1) and (2); b e su ject ;
of congultation or eonferen dpureuant to gection an- i
Species Azt of 1973 (18 U.8.C. 1636); or be aceompaniad i

. !

!

of decision or documentation t to saction
152(2) of the N%ﬁonnl Enviro;mental Policy An‘! except an gpecified

A
g\'om the !\:nds apprepnated to the Forest Service and
theBu u of Land anﬁament,ea Foregt Sul eorofﬂ:o :
Foarest: ce and District Mansger of the Bureau of Land Manage-
ment with responeibility for a nauonnl forest -or unit of land
adminjg by the Buraau of Land Management (hareinafter “for-
est™) within the grea encompassed by the Prejoct shall—
: review the resgurce mansgement glnn (hareinafter :
fbt eunh foraa tha sclentific informa and anslyas .
in. Tt D pursuant to aubsectio&(h) wtnch a '
Bpp blu to su plnn. and any pal ia applicable :
to such plan the date of enactment of‘ thia aaction (whethar i
orn sunh policy has been added to such plan by amendmant). .
inel uy which is, or {s Intended to be of imited duration
tbaPrdeota dregses; and
) based on euch review, dnvr.lop & modification of such
pol{ or o.n alternative policy which aarves the basie purpose
¢h policy, to maet spocific conditions of such forest.

( each p lili sxt:iv;ltmd ‘pursuant to Jg.xl" (1), at:n !
Poreat Bupervieér or Mzmagur cern prepare !
ndlo'pt %n n;nm:dmant which: con Mph e“n)}g}i or alt:eu-nacl “‘Id:.ij» LeleTe :
policy oped Pﬂmml to paragra 3 = '
to and affects only such rhan nd addmsea the Bpecdfic eonditlons = :
of tho to which pplics and the relationship of |
the ified or alterngtive policy such conditions, The Forest '
Supervigor or District M, concerned ohall conevit at & mini.

mum, with the Governor the State, and the Commisgioners . |
of th ty or countias, and affected tribal governments in which -
the forept to which the plnn applies is -ituated during the roview . o
of the. gnred pmmph (1) and the pmpamﬁon of an

amend ent to plan mq\m'e by this paragraph.

pnrad o.nt to paragraph all establish gite-mpecifie # i
CL leTC arde in [liou of imposing derds applicable to mu!tiple
ele oites. amondment W, result in any major chﬂ.lﬁe
i or would redues the lik




FRI 13:22 FAX 202 458 0753 CEQ

SENL u'r=onu/NRD/Ae. BRANCH $12-20-85 12:31PM ;

December

¢

ul slent d t
dure Lo .m"smm" irisen ol e

!

R i Ly

' H.R. 197748

* be, ule jon: the

hagd of athigvement of the goals aud objectives of the plan (prjor
to m.mendment!nw ora in the plan any Yy
raf in paragraph (l)(A)) nhlll doomed 8 gignilleant
change) uant to seeﬂon G(lx'._t the Forant nd
Ren Resourced of 197¢ (16 UBC 1 fi4))
or sectlomh\ 202 of the I-‘ede Land Policy and Man ent Act
of 1976 (. 8.C. 1712), requiring & aignificant plan afnendment

or 01“! t
4) E almondment b’ie pursunnt to pa (2) shall

raquiromenta 102(2) of the
ﬁ? “:sﬂll vironyental Poliey Act, euq':rt tha 8 a& c\(s.u?m.'lnﬁvl

th
] s l}t to s : tloncg:)(lh;].;’dn be med to m:stnuf:x
uirament of such or guch an s and tha seo; eondu
by prior to edatcnfenactm t of thi %il;gchonnhnn
or any aeol: otherwiso by such Act for such
ht& unless at the wole dhmti of the Forest Supervisar
Wuddiuon acoping jé deemed necessary.
n regiirad by pmmph (1) shall
the pre op and decision to approve an
amendmn t to onch plan p to puragraph (2) ahdl made,
by ﬁrvinar or ¢t Man as the cass may
sis of t.he condu ) pm'luan:o t0 para-

h ( ), any consulta pursuant on
gr: theé nd:ngaud Bpecl Act of 78 mguirsd paragraph
6), any. doacumentatian re by ee 2( ) of Naﬁunnl
. nnd any ap guidance or other
Any peli d‘ﬁra m::“ ’prgrmd

e
ko phd(fgj’w ch a modiﬁuhon of etl:mn tata a
CYy re arag'ra eonhanl on
or eo)r’szund p an:nm :’é&f‘on ,of the Endan-
%r:d Spe ea of 1973. notnh again be nuluact the congulta-
or &) au on 7
) I g“nucﬁn:ccﬂan 7,“-5% not gubject subpum-
gr:r , the Fonat Superviser or Distriect Manager ‘vaneornied
1 t or emfmnea separately on each amandmeant

n aragraph (2),
(&)Y, R\rth consultation, other than the consultation .
fled 1ps mg::rh (B), shall be undertaken on the amendmuants
prepdred |pursu to ngrnph(ﬁ) angm met or actl
bfe amen

1i on any pnl
arred in pnmgn )& on of any
such poli ol;hthes utowﬁy sur.h li:y y
Bant prepare punuantw&rmph(z 8 nll

T opte on or before Oehhar 31, 1996
emendment deemad a ai ﬁcant B.nn amendment, or eqmvalent,
stlu-;téam to paragraph adoptcd on or before March

1]

(8) Np policy referred to $n paragraph (1XA), or any fon
of a pla: bor er planning documg::t. incorporating nuﬂcy,
aha lnnnytbreltmhjmtotheprojectonoraﬁer

reh 81 16 or after an amendment to the plan which applies
to guch [ ndopted purtunnt to the provisions of thia aub.
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uph (3), the réquirement for revision referred to in the

lation of Diamisssal 8 mber 13, 1993, applicable to
the Clearwater National Foregt i3 deemed to ba satisfied, end
. management di vieions contained in the Stipu.
lation of!Dismlannl shall be &f no further effect with respect ta

ghall net be a ed to regulats JFaderal lands

the Clearwater Naticenal t .
{d) documenta prepared under the authority of this section
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B . TIONAL, EMONBTRATION B
The Seerbtary of tha Interfor (acting through the Buresu of Land
Man ent, the Nationsl Park cc and the United States
Fish and{Wildlife Service) and the Secretary of Agriculture (acting
through the Forust Service) shall anch implament a fee program
to demoriatrats the foagibility of user-gencrated cost recovery for
the opergtion and maintepmahce of recreation sreas or mites and
habitat.ehhancement projects en Federal lands. i

(d) In carrying out tha pilot program established pursuant
ta this -section, the appropriata Seere shall select from arean
under jurigdiction of emth of the four agencies referred to
in sub on (a) no fewer than 10, but aa meny as 50, areas,
gites or ects for fee demonstration. For each such demonstration,
the Secrojary, notwithstanding any other provisian of law—

: - (1) whall e.hnrgo and collect fece for admiasion to the arca
or fdr the use of outdoor recreation sites, facilities, visitor
centdrs, pment, and services by individumle and groupa,
or combination thereoft

(2) shall eata feas under this soction based upen &
vari of cvat recovery and fair markot valuation methods
to provide a broad basis for feasihility tasting;

(B) may contract, including provisions for reasonable
¢o gslona, with any publie or privata entity ta provide visitor
sorvidas, including reservations and information, and may
:o t nrvicea)of volunteers to collect fees charged pursuent

pars ) .

(k) may encourage private investment and partherships
to ehhance the delivery of quality enstomer cervices and
resouree enhancement, and provide appropriate racagnition to
such partners or investors; and

- (D) mey agsess a fina of not more than 8100 for any viclation
of authority to collact fees for admission to tha arsa or
for the uan of outdoor recreation sites, faellitian, visitor centers,
"}?’ ent, and services.

{e}(1)] Amounta collected at cach fee demonstration area, site
or projecti ghall be distributed as follows;

() Of the amount in excess of 104% of the amount callectad
in & car 1995, and thereaftor annuslly adjusted upward
by 4 3,?“” nt to a special account in the
for yse without further appropriation, by the agency whi

adrmikisters the site, to remain available for expenditures in

accoridance with paregraph (2XA).

)} Of the amount in axecss of 10496 of the ameunt collacted
in figeal yoar 1965, and thereafter annually adjusted upward
by 4%, twonty percent to a special account In the Treasu
for dso without further appropriatien, by the agag«a whi
sdministera the gite, to remain available for expenditure in
accordance with paragraph (2XB).
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