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THE CON~ERBBS' LANGUAGB OH THE COLUMB%A BASIN ECOSYSTBM PROJECT: 
MAJOR PROBLDS AND NEGOT:tATION STRA'l'BGJ:BS 

The major problems with the Conference Report l~nguage on the 
Columbia Basin Ecosystem Project can be succinctly summar:i7.ed as 
follows: 

.... 

.... 

* 

.... 

It is a direct challenge Lo the Administration's 
ecosystp.m planning efforts, barring us from finalizing 
the Columbia Basin Ecosystem EISa as useful management 
information tools (e.g. no preferred . alternatives, 
management recommendations, or Records of Decision) . 

It limits thp. application of NEPA as applied to the 
subsequent amendment of each individual forest plan. 

It overrides the ESA by barring Section 7 consultation on 
the Columbia Basin Ecosystem EISs and most subsequent 
plan ·amendments fo:r policies which flow out of the 
Columbia Basin Ecosystem Project. 

IL overrides the ESA by barring Section 7 consultation 
for any site-specific "project or activity" within the 
entire Columbia Basin whi ch was "consistent II with any 
individual plan amendment. 

Given the policy significc:mce of the above restrictions, Lht! 
Department of the Interior strongly rp.~ommends that the following 
negotiating strategy be adopted for talks with Hill conferees: 

.... The Administration should insist on the deletion of 
language that bars us from final ;'?':ing the Columbia Basin 
EISs with preferred alternatives and management 
recommendations (let them be objective scientific 
documenLs that speak for themselves) . 

* The Administration could agree to the bill's limitations 
on NEPA as applied to the individual plan amendment 
process. The Administration could also agree to some 
sort of sufficiency language preventing the Columbia 
Basin EISs from subsequently being used to mcusure the 
legal adequacy (or inadequacy) of individual existing 
forest plans and their associated NEPA documents. 
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• The Administration shQuld strongly oppose any language 
overriding the application of the ESA in this bill, 
either as applied to the Columbia Basin EISa themselves, 
subsequent forest plan amendments, or site-specific 
projects or activities. Our position should be that all 
ESA related forest planning issues should be dealt with 
in the context of the on-going ESA reauthorizal:ion, a 
process which is rapidly picking up speed. When added 
cumulatively to the ESA sufficiency language in the 
timber salvage act, as well to the ESA sufficiency 
language being sought by Senator Hatfield in BPA cost cap 
legislation, the planning and site-Dpccific ESA override 
language in the Conference bill would leave little of the 
J::SA left standing within the entire Columbia River Basin 
drainage aL"ea. 
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TIlE VOICE OFTHE WESl' 

: :EDITORIALS 

Hold Firm on the Mojave 
P IESlDENT CUN'roN'S deterlldDa­

lion to riD.cl Il c.oJ:D.pl'Omise with the 
Bepubl1ean Congi'ess OD the bndgC 

reC!OllClUatlon but ccmst:lmtea both good po).. 
lUes aDd good polley - asalllDlDg that the 

· eagerness to compromj&e does Dot become a 
· willlngness to ca}J1tula.te on key issues tba1 
are ot concern to m06t .Ameri.caDs: the wel­
fare of children. education, federally guar-

Preserve 
the MoJave 
National 
Park under 
Park Service 

anteed health care 
for the )lOG!' and el· 
derlY. ~tJ. ~viron· 
mental prote<:­
tiODS. 

As the budget 
showdown ap­
proacheG thu (jo.or­
die phase, the 

. t temptation Is no managemen dou.bt strong to 
give ground on ta. 
suea With local or 

regional impacts 111 order to pass spend1Dg 
· bUb for entire' go,~ent d.epartmeDb. 
That coul.d meaD important concessl.ons on 
envtrorunental dispute&, lIldudJng the tate 
of CaUfornla's Mojllve National Park, whlcb. 
the RepubHcans want to strip away from 
the National Park Service and hand C)V8r to 

the Bureau ofLanci Management. . 
Num.erous other ~$tI.W issues, 

attached 81 "riders" to the appropriaUoDl 
bilJa 10J" the ldter10r Department and the 
EnvJrownental Protection Agency, could· 
also become barpinblJ paWllS in the bud­
get battle. even though they ~ve virtually 
notbio.g to do with balancing the budSet. 

A & Californians. we take a direct lD.ter-­
e&t in pre3erving the n~ Mojave Na­

tional Park under Park Service manage­
ment, and we would view with. alarm COO' 
compromise language that papers over the 
difI~ But we would vIew with the 
same alarm any agreement that permitted 
increased logging in .Alaska's Tongass Na­
tional Forest or on development 111 the ArG­
Ue National Wndllfe RefUge. 

1Iany envlrGnmental, public health and 
safety laws are by nature local issues. But 
that does not mean that the public suppOrt 
tor thQ6e laWII iB OWY local. Poll after ~ll 
demonmates overwbelwiog publitsupport 
tor broad ~yjrolUDeAtal protections. 

There f& DO way to put a positive spin on 
bad environmental poUcies. The pre$ld.ent 
1w shown CO\U'agtl all.d steadfastness SO fa, 
j.D. oppoaing the environmental rollbacks. 
We trust he will continue to do so. 
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1/22/96 

TONGASS TIMBER RIDER 

o The Tongass rider would restrict the Forest Service from completing the revision of 
the Tongass Land Management Plan until October 1, 1997. There is no justification 
for waiting until then. The draft EIS is in the final stages of preparation and will be 
published shortly; the final EIS is expected to be out in late summer Or fall of this 
year. We would anticipate signing a Record of Decision to revise the land 
management plan by the end of the year. The only possible rationale for this 
provision to prevent the Administration from making the criti~al decision on the 
revised land management plan in this term. 

o The Tongass rider would require the Secretary of Agriculture to "maintain'· at least 
the number of acres of suitable available and suitable scheduled timber lands, and 
Allowable Sale Quantity as identified in the Alternative P of an EIS and draft 
Record of Decision that the Forest Service chose not to adopt. Alternative P 
mandates an level of allowable timber harvest that is 44% higher than the average 
annual cut over the last decade. The Forest Service believes Alternative P is not 
supported by sound science, and it and was overwhelmingly rejected by residents of 
Southeast Alaska at public hearings in 1991. 

o There is no commonly accepted legal definition of the tenn "maintain II in this 
context; this mandate would be certain to lead to litigation. One possible target 
would be the Habitat Conscrvation Areas (HCAs) developed by the Forest Service 
to protect various species at risk in Southcast Alaska. The development of these 
HCAs was one factor in the U.S. Fish and Wildlife Service's detennination last year 
not to list either the Charlotte Goshawk· or the Alexander archipclago wolf under the 
Endangered Species Act. The HCAs, measures designed to protect salmon nms and 
other present and future management measures potentially would be vulnerable to 
challenge under the language in this rider. 

o The latest version of the Tongass rider carries language permitting the Secretary's 
consideration of new information for future revision, amendment or modification of 
the Tongass Land Management Plan, but that authority is caveated by the phrase 
"based upon sound, verifiable scientific data". While agencies should also strive to 
use the best scientific infonnation available, the Forest Service must be free to 
manage the forest even while new infonnation is being collected and analyzed. 
Presumably. plaintiffs could and would use that phrase to challenge any management 
decision made on the Tongass with which they disagreed. 

o Finally, the last paragraph of the Tongass rider retains the sufficiency language 
intended to overtwn a recent decision by the Court of Appeals for the Ninth Circuit, 
exempting the proposed timber sales that were the subject of that decision from "any 
other provision of law" t and precludes further judicial review of Forest Service 
decisions regarding a nwnber of panicular timber sales offered on the Tongass. 

141 002 
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DRAFT l/l7/96 

STATUS REPORT 
REVISION OF THE 'l'ONGASS LAND MANAGEMENT PI..AN (TLMP) 

Stat.ue: 

Key science assessments and research reports have been comple~ed. Basic 
Gcientific informat:ion haD been provided to m~magers and incorporat.ed into 
alternatives, 

Work on the plan was suspended during the closure of governmenc, but has been 
reF3umed, Target weeks for key remaining tasks are: 

February 19 Washington area b~'iefingG 

March 18 Drflft plan and EIS l;'eleased eo public 

April 8 Begin public meatiJlgti and hearings 

July 31 Record of [>ec:ision ou final plan and I::1S 

The July 31 tar,get ia the eaz,'liest feasl.ble date, and assumes no major obstacles. 

Potent.ial Obstacles 

-Future furloughs or other re8tric~ions of operat:i.ons basad on budget I such as 
travel restrictions or acquisil.ion limit.at.ions, during t,:he remainder of the 
fiscal year, 

-TimeJy Gcheduling of Washingt:on area bricfi!Jgs for t.he washington Office, t.he 
Department, and other Federal agenciC3S i1'lvul'!ed, 

-Maintonance of the normal 90-day com:n~ut period despite ovex,'lap with fishing 
season and likely demands for G:x.t.en~ion of comment period, 

Alt.ernatives 

-Nine alte:r.'n(ll.tiveG arc being considered, including Alternative? from the last. 
draft and new alternatives that: use varying stra.tegies for wildlife viabilit.y and 
anadromous fiah protection, 

-The ASQ'S a6Gocial.ed with these alternat:iveB have not been finalized but are 
expected to range from less t.hC'in 100 MMBF to about: 500 MMBl". 

- The E I S wi II include, among othe l' things: 

-wildlife viability a.f:J6eSDm~nt ratings associated with each al.ternal:ive. 

-how the alt.ernatives respond t:o the Tongaaa Timber Refol-ill Act requiremento 
to seek co provide a supply of timber to meet market demand, 

-s comprehensive analysis of aocio-economic effects that will be community 
specific to the exteni feasible, 
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SUMMARY 
RECENT AWRTA SE'ITLEMBNT DISCUSSIONS, 

SETWEEN PLAINTIFFS AND FOREST SOPERVl:SORS 

9075867840;# 2/ 8 

1/18/96 

• One formal meeting was held on December 5, ~995 between Forest Supervisors 
Gary Morrison and Gail Kimbell, Bart ~hler of SRACC, and Steve Behnke of 
AWRTA. At that meeting, general expectations of a settlement ~ere outlined by 
,both parties and questions were answered. The outcome of' the meeting was a 
decision to continue to talk and that AWRTA would provide the FS with 
settlement proposal for consideration. 

* On 12/19/95, Gary Morrison received a copy of a written settlement proposal 
from Bart Kohler. That settlement offer was unchanged from a proposal made 
earlier at a meeting with the Regional Forester and other Forest Service 
representatives by plaintiffs representative and attorney. Morrison 'talked 
with Bart and committed to provide the proposal to Gail Kimbell, discuss how 
the FS would proceed, and get back to AWRTA as soon as we had a 
counter-proposal or concluded that we could not proceed. 

• Holidays and the federal employee furlough precluded turther discussions or 
actions by the government until 1/8/96. 

• 001/8/96, Morrison and Kimbell discussed opportunities to engage in further 
discussion with AWRTA, both in light of their initial proposal, as well as the 
current status of legal actions, i.e. OGC/Justice Dept's submission of briefs 
to the District Court. It was concluded that AWRTAis initial proposal was 
totally unacceptable, but that it would be worth consulting withOGC and likely 
getting back to AWRTA with a reasonable counter-offer. The feeling was that a 
reasonable counter-otter would be the same as proposed in the Government's 
brief on 'injunctive relief filed on 12/22/95 in the U. S. District Court, 
District of Alaska. 

* The next discussion with plaintiff representatives is planned ~or early next 
week as schedules permit. 

* Recent (1/18/96) communications with a representative of the Governor's 
Office indicates that plaintiff would permit the release on,one entire offering 
of about 15.5 MMBF which could be available for harvesting this operating 
season and would also release specifically specified units totalling 
approximately 40 MMBf from 5 other offerings contingent on the requirement that 
these units be offered as independent, SSA sales. 

* We are very earnest in our desire to reach a settlement of the issues raised 
1n ~heAWRTA lawsuit, but the documented offers made by plaintiff that we have 
received to date have not been viable in terms of prompt release of any 
significant volume of timber. 

* The off'ering to be released in its' entirety is the Hanus ATe offering,' 
which is also included in the Government's list of offerings for injunctive 
relie%. The sale is fully prepared and could be re-advertised for bidding 
prior to the 1996 operating season. 
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* The 41 specific units making up the additional 40 MMBF would consist of the 
following: 

6 Wlits from the Saginaw sale which has been sold to Raynoier 
Corporation and is under contract. The Saginaw sale as sold contains 
a total of 12 units. Incorporation of the proposal would require 
contract cancellation because Raynoier is not a small business. 

Plaintiffs would release 15 units from the Rowan I and Rowan II 
offerings. These two·offerings.of 20 and 22 MMBF respectively, were 
originally planned for otter in FY 1996 and FY 199'.. Sale preparation 
work has not been completed for these offerings and they were not 
included in the Government's request for injunctive relief. Any 
harvest of these units is dependent on completion of road construction 
to be done under the Saginaw offering. 

The 13' units to be released by plaitiffs from the Crab Bay·I offering 
which is under contract to Ketchikan Pulp Company would come from the 
total of 33· units included in the offering. 'Since ·Crab Bay II has 
.be~n released to KPC, incorporation of the plaintiffs proposal would 
require cancellation .of the offering contract both because KPC is a 
large business and the offering was made under the terms of KPC's 
long-~erm contract. . . 

A similar situation exists with the , units plaintiffs propose to 
release from the 19 unit Inbetween offering which is also under 
contract to KPC. 1mplementation of plaintiffs proposal would require 
the cancellation of the offering contract. 

Cancellation of the saginaw, Crab Bay I, and Inbetween contracts would 
expose the Government to damage claims by Raynoier and KPC. 

Implementation of plaintiffs proposal would require as. MUch as two 
years of additonal field sale preparation work recruising, 
redesignating harvest units, and otherwise repackaging the offerings 
into a configuration that would meet plainti~fs requirem~nt that they 
be offered in small sales suitable for independentSBA purchasers. In 
many instances the volume contained in the individual units identified 
for release by plaintiffs will.not be adequate to support the 
mobilizaiton costs necessary for harvesting and will be economically 
attractive to the small business industry. 

Further, the offering the 40 MMBF as proposed by plaintiffs will not· 
result in additional volume being made available for harvest quickly 
because many of the units depend on access being completed by other 
sales or conflicting usage of common facilities, such as logging 
camps, log transfer .facilities, and haul roads. 

Other conditions attatched to P·laintiffs settlement proposal received 
on .12/18/95 were: 

1. At least SO t of the total volume permitted in the units 
released would be offered in sales smaller than 4 MMBF. 
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2. That the ~orest Service would agree to heightened protection 
in the other areas. This could include some combination of the 
following or other proposals that guarantee the plaintiffs some 
protection, probably with different requirements for different 
sales, subject to negotiation'with the Forest Service: 

.. No slaes until completion of Tongass Land Management Plan 
revsion. 

.. Consideration for LUDII equivalent or Wilderness protection 
in TLMP revision prior to sales. 

* Island-specific analysis, like the Mitkoff Island process, 
prior to any further sales on the is.land. 

* Supplemental EIS prior to sales. 

* Remove areas from timber sale schedu1es for at least a 
specified number of years. 

* We are uncertain that the conditions included· in 2 above were included 
in plaintiffs recent discussion with the State. 

Prepared By: Fred O. Walk 
1/18/96 
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draft rmaynard 12-11-95 

current estimated volumes for t~ber offerings in awrta v morrison suit: 

all volumes include saw + utili~. rounded to nearest tenth. 

fy 94: 
v ______ - saginaw (n&e kuiu) 24,0 mmbf 

./ ----r::~\~il\!!"!l:l~) 3-:!0f:,'t; 
_ ~~~~~~e~_J!.~ chich) 9. 9 ~ 

fy 95 - ,. J 12. 
e.kulu(n&e kuiu) 57.8 mmbff'.A-..:l- ~~ ~JLc, aN l~ 
broad creek (se chich) 18.9 mmbf -./' 0''' - - ., ~ U 11 . 

-1J hanus ate (kelp bay) 15.5 mnbf l------./ --to~.L ~ ~ 
/' ,..,--- (I neka-humpback(89 seis) 33.3 mmbfJ IS -E: _ , LJt1 1£ 
V· -r~. ~.~ __ -ruj-d 1-,-/f1Jf"l')f 

fy 96 1.:t 
crab bay II (se chich) J. 5 IIIIbf Ij '7() • "./It-
saook bay II (kelp bay) ·8.0 .. bf ~ ~ } -;)6 )'nJl,'a 
rowan I (n&e kulu) 20.0 .mhf IAA~~ 

fy 97 -orr -. --. 
rowan II (n&e kuiu) 22.0 .. bf 

as yet unscheduled (road r.o.w. over sealasb land still in negotiation) 
gallagher (89 seis) 8.0 mmbf 

.' 
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IITTLEMENTPROPOIAL 0U1UNI 
AWRTA v. MotrIIon 

'ftw pla1ntiff. P¥OpO •• tile 'ollawtlll u~ _ --.t1e ~M 
MftA 7. lOa"OD 0.... 'hU 18 $.fttelldlKt ... a PlUtal 
clo'Gzoil'1'J.oft of theoZM ot • po •• lbl •••• ~~Il~, 80~ .. 
p~opo.tKI laaguav- for ••• ttl_ftc ..... 'JIIt. 

1. 

r.a-epu 
AdYutJ.lle •• _M .ale 

b1Il JI:JI 1lA1t • 

•• ,J.ftaw' II' 20, a:a 
402 11. 18 

(}'/rI~ 
420 45 
421 II 

Rowan I , IJ 400 11, 12, 15, 21 
402 II,. 37, .1, 42, '5, 4', ., 

~ 421 .s, .. , 50, 51 

I. 

Czoab "I' 1 2" 1113, 1.,'S, 1'7'7, 1180, 1111. ".2 
2J4 ,1'10, 1.11, 1820. lll0, 1150, 1'52, 

1"53 

210 15S0, 
1110 

1552,. 1510. 1S.3. 1.50, 1&10, 

At. 1 ... t 50' of tile' total t.~ 901 ... ...,.,~ted .&.II 
~.QJ:."h 2 abcWe w:l.U'. o~~ .... jA .alea _11ee tohaa .. 
alb!. 
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2. Offer .p8Cif1ed unit.8 1n t)lefollow1nv •• 1ell if ofCa".d as 
:Lndapendent., 81A .al •• , with no fufthjr WBPA O~ UILeA . 
prooess. The •• ~i&at.d vol.. in the •• \&Diu 1a abO\lt 40 
JlUlbf, all of wblah 1. Oft "lIt.1nV =148. '!hey .hould be 
offered in 8JD&11 8a18. 8ui'teJ.a for inClepencient,8BA 
pu¥oha.ere. . . 
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233 1973, 1'"76, 197-1, 1980, 1981, 1912 
234 1810, 1811, 1820,. 1830, 1850, 18~2, 

1853 

C~ab Bay 1 

InbetWMn 230 . 1550', 
1670 

1552, 151O, 1593, 16-50, 1660, 7 
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EXECUTIVE OFF :r C E o F THE PRE SID E N T 

TO: 

FROM: 

cc: 
CC: 

SUBJECT: 

21-Sep-1995 05:44pm 

Thomas C. Jensen 

Christine L. Nolin 
Office of Mgmt and Budgec, NRD 

Ruth D. 
Mark A. 

Sorry you "dn't get this answer sooner. Please copy me on all 
e-mailstRuth.aslam now back from maternity_leave and Ruth is 
not in on Thursday.s anymore. 

As far as we know, the Senate,language on murrelets was retained. 
T~e language reads: 

a-part of any appropriation contained in the Act or any other 
shall be expended or obligated to: (a) rede£ine the definition 
an area in which a marbled merrelet is "known to be nesting"; or 
(b) to modify the protocol for surveying the marbled murre leta in 
effect on July 21, ~99S. 
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Secti.on 314 provides $4 million for the compl~tion of the 
Interior Columbia Basin Ecosystem Management Project with 
specific requ:i.rement'3 and prohibitions for its development and 
implementation that make the effect of this section difficult to 
predict. Por the Project itself, Section 314 requires that its 
assessment be completed by April 30, 1996, accompanied by a draft 
Erss "that are not decisional and not subject to judicial review, 
contain a range of alternatives, without the identification of a 
preferred alternative or management recommendation~, and prov~de 
a methodology for conducting any cumulative effect:!! analycig ll 

required by NEPA for land managemenc plan amendments. This 
assessment must contain an analysis 6f forest and rangeland 
health conditions and management implications I but cannot include 
any material other than as provided by Section 314 and cannot be 
I1the subject of" consultation or conferencing under the ESA. 

For i"mplementation, Section 31.4 (c) requires the Forest 
supervisors and BLM District Manage~s in the area to review the 
Projeot's report, their own resource ma.nagement plans and "any 
policy" applicable to the plans, including PACFISH. Based on 
that review, they are required to modify, or develop an 
alternative to, the policy to meet the 5peci£ic conditions of 
their forest. ;1." For each plan rev:lewed, q the Forest supervisor 
or Districc Manager must amend the land management plan to adopt 
the "policyll in a way that is "directed solely to and affects 
only such plan~ and addresses the specific conditione of the 
forest. This amendment must establish site-specific standards 
~to the maximum extent practicable" and major changes must follow 
procedures for a significant amendment under NFMA or FLPMA. 
However, the app1ication of NEPA is limited by requ1rins that 
cumulative effects analysis be conducted in accordanoe with the 
methodology used in the Project assessment. ESA consultation is 
circumscribed in a convoluted combination of paragraphs 
314(c} (1) (A), (5) and (6) that may prevent consultation on 
amendments. No further consultation is required for projects and 
activiti@s that are IIconsistent with an applicable amendment" or 
policy. Section 314(c) (6) (C). Amendments must be adopted by 
october 3~, 1996, and si9nif~cant amQnd~ents must be adopted by 
March 31, 1997, when the existing "policy" shall become 
ineffective. 

~ Section 314 (c) (1) (B). Thi~ policy revision is an 
.entirely new decision in the land management procees, and may be 
subject to NEPA and ESA consultation. Note that subsection (c) 
only refers to planning on indiv;i.dual "foresta, n though the 
Interior Columb~a Basin Ecosystem project addresses management on 
all federal forest and rangeland in tbe area, creating possible 
coordination problema and confUSion for cumulat!~e effects 
a.nalyais. 
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Qection 314 may have some impact on Blue ~guntain Native 
Forest Alliance v. Lqwe, D. ore., CV 95-~S~9-AS, and will 
probably create new suits. Pending the development of the 
Eastside Ecosystem Management Strategy to address the scientific 
findings that riparian and old growth protection in the exis~ing 
eastside forest plans were inadequate, the Regional Foreate~ 
adopted in May of 1994 an interim amendment supported by an EA 
and FONSI, which permitted continued harvesting in old growth, 
riparian and roadleBS areas only if amended standards and 
guidelines (the II screens II ) were met. The interim standards and 
guidelines were explicitly designed to IIpreserve options n pending 
the development of the ecosystem strategy. The FONSI was 
expressly predicated on the assertion that the gtandarda were 
interim, and would be replaced by the permanent strategy within 
18 months. Plaintiffs in Slue Mountain, a large number of local 
and na~ional environmental groups and two salmon fishing groups, 
contend that the screens do not preserve options; they argued 
administratively for a moratorium on Bales within roadless and 
old growth areas. NEPA and NFMA [viability] claims are asserted. 
The pl~intiffsiasuad a press release stating that they would not 
have brought suit but for the section 314 proposal. Plaintiffs 
seek an injunction against timber sales in old growth and 
roadless areas pending the development of a scientifically 
credible ecosystem ~trategy. Plaintiffs are planning to shortly 
file a motion for summary judgment in this action. 

~suming that each of the Eastside National Forests could 
effectively amend their Land and Resource Management Plans ~ithin 
the period indic~ted in Section 314·with standards which would 
substitute for the interim ctandards via ~insignificant 
amendments n (10/jl/96), the legislation may very well have little 
effeot on the lawsuit, since we have yet to produce a Draft EIS 
for the Ecosystem Strategy. However, the Eastside Ecosystem 
Management Strategy contemplates that it will be utilized to 
amend multiple National Forest Plans as did the President's Plan 
for the Weateido Foregts. In upholding the president's plan 
Judge Dwyer effectively permitted the Forest service to defer 
gome regulatory requirements for Forest by Forest planning i~ the 
interests of permitting an ecosystem approach_ Section 314 19 
intended to prevent this from happening again by effectively 
requiring that the amendments be treated as significant 
amendments on a Forest by Forest basis. See 314(c) (3). It is 
highly unlikely that significant amendments of each LRMP on a 
Forest by Forest basis - and we assu~e that ~his is true for BLM 
as well - could be done within the time period allowed by the 
legislation ( 3/3~/97), with the result that the interim 
standards "shall [not] be effective, II see 314(c) (8), after that 
date. The Forests would be remitted to the original admittedly 
defective earlier standarda of the Eastside LRMPs, with the 
result that a the agencies would become vulnerable to a suit 
seeking an injunction against timber sales. 
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'. . DETERMINED TO BE AN 
ADMIN~VE MARKING 
INITIALS: DATE:-~lO 

@BlJIfi'JiQ?ttP$Aia~oO"- \ OClC;C:F' 
January 22, 1996 

---
CC: 

From: 

Re: 

T.J. Glauthier, OMS 

Katie McGinty, Jim Gilliland, Lois Schiffer, George Frampton, 
Peter Coppelman, Bruce Beard, Dinah Bear, Don Barry 

John Leshy ~i-~ , 
Proposal for~'~14 of Interior Appropriations Bil~ (Columbia 
Basin Ecosystem Management) 

In a nutshell, § 314 has t~o purposes: 

- to prevent regional species-protection planning efforts in 
the Col.umbia Basin 'from laying the basis for regionwide 
injunctions that shut down all activity on national forests 
and BLM lands; and 

- to exempt activities erom ESA consultation at all levels of 
the federal process, from regionwide assessments down through 
forest plans and even reaching to individual timber sales and 
other on-the-ground proj ects .. 1 

Purpose # 1¥ The Administration has previously told the Supreme 
Court that the core of purpose #1 is existing law. We staked out 
this position when we asked the Court to review the Ninth Circuit 
decision in the so-cal~ed'~cific Riyers case. Environmentalists 
who wanted to preserve full opportunity for regionwide injunctions 
were, to be sure, not happy with this position, but we have already 
crossed that particular Rubicon. 

~e Court did not take the case, 60 the Ninth Circuit decision to 
the contrary stands for now in the Pacific Northwest. For the 
moment, in other words, the environmentalists have won, over our 
objection. If .. we acquiesce in this first purpose of § 314, we 
would be in effect overturning or lim.iting the Pacific Rivers 
decision in the Columbia basin (but not elsewhere). That would be 
a far less sweeping result than the one we sought in the Supreme 
Court, where we advocated applying this approach nationwide. 

Purpose 1#: 2 _ The second purpose goes beyond anything we have 
advocated, and should be resisted. 

Core of possible.compromise counteroffer: Accept the first purpose 

~Section 314{c) (2) (B) essentially says, as I read it, that if 
consultation had ever occurred on a policy in the past, any change 
in that policy, ~ any project or activity undertaken consistent 
with the change, or related to the policy or the species, is exempt 
from section 7 consultation. 
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and reject the second. That is, agree to shelter our land planning 
process and management in the Columbia Basin from region-wide 
injunctions, while leaving decisions on projects and activities at 
the loeaJ. level stibj ectto the ESA, and to judicial review. While 
in one sense this is a limited t"orm of "sufficiency" (because it 
deprives environmentalists of the opportunity for region-wide 
injunctions in the Columbia Basin), it preserves judicial review ot" 
federal decisions, and allows for injunctions against individual 
projects on the basis of inadequate compliance with the ESA. 

In textual terms I the proposal would go like this:' 

1. strike everything in § 314 (c) (2) (B) after "amendments" in 
the Proviso.. This would limit the exemption for ESA 
consultation to plan amendments. consistent with our position 
in Pacific RiyerQ. It would still require consultation (and 
allow for jUdicial review) on site-specit"ic actions (timber 
sales. rights-of-way, etc.). 

2. Change the places in (c) (2) (B) where it says there shall 
be no consultation on plan amendments to provide that 
consultation "shall not be required. and if it does take 
place, shall not be subj ect to judicial review" on plan 
amendments. This would permit plan level consultation on a 
voluntary basis. Presumably this is more meaningful and 
efficient, making consultation on individual projects (i.e.,. 
timber sales) easier and simpler. We could still be sued at 
the individual project level for inadequate consultation. 

Qthe~ issues: Beyond this core idea, other adjustments in the text 
of § 314 might be advisable or a.ppropriate. I am told, for 
example, that the dates for completing the regionwide assessment 
and the forest plan amendments are unrealistic and ought to be 
adjusted. On the regionwide assessment, t.b.e August 1, 1996 
dea<il.ine in subsection (b) apparently includes the ninety day 
public comment period - so the assessment has to be done no later 
than sometime in April in order to allow 90 days ot" public comment 
and time to summarize them for submission to Congress. That's too 
short'. 

The March 31, 1997 deadline for completing forest plan amendments 
is likewise too short, and this is particularly important because 
§ 314 (c) (3) seems to say that if the plans aren't amended by 
3/31/97, all species protection in the plans disappears. (That's 
the result if the ambiguous reference to "policy referred to in 
paragraph (1)" means an existing protective policy.) 

We should also think about hOw § 314 as written, or as changed in 
line with the above, might affect ongoing activities (e.g., 
harvesting of timber under existing sales contracts) that are or 
could become vulnerable to attack for inadequate ESA and NEPA 
compliance. Specifically, is there any approach better than 
silence - the current approach of § 314? 
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Columbia Basin Ecosystem Project: 

The proposed framework would allow the Administration to proceed 
with region-wide information gathering and analysis to a point , 
but then meet the concern about a "one size fits all il solution by 
re'\rerting back to individual forest plana amendments tailored to 
the specific needs and characteristics of ~ach forest. 
Specifically, the framework would allow: 1) going to completion 
with the Draft EIS and public comments, but not selecting a 
pr.eferred alternative, preparing a final EIS or executing a 
Record of Decision; 2} holding PACFISH, Infish and the Eastside 
screens in place until the individual Forest Plans ~re amended, 
and 3) getting rid of changes in environmental laws regarding the 
individual Forest Plans. 

To accomplish that framework, the proposal would: 

a) retain Sections 314 (a), (b) (1) (2) and (3); (e) (1); (c) (2) , 
except delete the phrase, "is directecl solely to and affects only 
such plan,", which restricts the Forest Service's ability to look 
at impacts that might occur on a neighboring forest; 

b) delete Sections 314(e) (3) (4) (S)and (6)- all of these modify 
the normal NEPA, ESA Or forest planning process for amending 
individual Forest Plans; and, 

c) retain Sections 314(c) (7 land (8) with modified dates. The 
dates are taken from the Forest Service's calculations in 
october, with added time to acoount for delays ~n passage of the 
bill. 

d) delete section (9), Which provides sufficiency language for 
Clearwater National Forest management direction. 

~002 
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.,..ma at e Ptmrum'l'anla Avenue NatlaDAl HlItorSc SI~ ot' IIUQ" 
est1Iblteh llonp,.,n£ toun".tfG1lto ~Uclt ~c!B tor ncb act1vitS¥.. 

(e) N ·thRtandi~ tInY othel' provlBton or law, the reepDDllibjl. 
f~ for on. .~ that usvolopment Of' "d~lopmont In ttie Peun­
sylvania venue area la carried out in acccrdance with the Penn­
.,l ... anla I Avenue D6velaptnollt CorPCD'stton Plan-1874, 88 
amUnded~1a MtI.nm.c! to \he NatioftAf Calrital PlannlDe' Commis­
sion or ItI! 8UccotaDt' commenalnrr Aprlll, 1998. 

(f) & CiS I'MoVWONB.-
( ) bGULATIONS.-AnY ~onll prescdbc:td"by the C0r­

pora on in connection wttti the PanntylYNUa AvenllA Deve~O 
me

f 
""""" ... ti.n "'" .r 1972 (40 U.S.C. 871-B8S) .md 

Fede Trl&D8'le Uevelapmant Act (40 U.S.C. 1l01-1109) 
roon v.~ In oD'ec:t untIl II1J8pcndea bol. Nf'IletloU presoribed 
by Adml~.tor of the Gener.l Service. Administration. 

) EXISTING IUOHTB. DumS, AND OJU.lOATlONS NOT 
AJ'R n.-8ub!llJd:lon (8) IIhall nat be Cldlstrued a. a.trectlng 
the 'falldity or atty rlgbt. duty, or obligation or the United 
eta~ or OIlY othe.rJJenou sntnllS under or ponua.nt to .. ~ 
conti' . loa~ or otber inBtnunebt or l!8l:Saroent wblch w~, 
ih e 8 an the day before the ute of tho tranefer& undor 
wbB on (a). " . 

( ) CoJomNUATION 01' BUlTB.-No aetton or other ~eeed1ng 
"~tn en"c1 by OJ' agatnat. tho ~OI'8UO~ in «nmeat1on with 

adInl iatration or tn. PesmsytvanJa. Avenue J)eveloJ)tnent Cor­
~na aQ Act: of 1972 (40 U.S.C. 871-886) an4 the FWal'1ll 
Tria III ])e"oalopment Ad: (40 U.s.C. 1101-1109) ahaD abate 
by of eruaetzneJlt and implementation or thi. AI:t. ezcept 
t.lIat; e General SernCAS AdmlnistraUon .hall be aubst.iCUtad 
ror~Corpor8Uon .. a party ta MY tum aetloll Dr p%'OCeedln,. 

. (g) cUOh J(b) af the Penn~lvaniA ,A:venue X>trvolopmuB~ Cor-
pontlon Act at 1972 (40 V.S.C. 872(b» 1& lU'Pended. 88 followe: 

"'(b) e Corporatlon thall 1:>e dtuD1ved on or before Apl11 1 
1098. liJ cliNOlutlOh, aaeet., abliptla:ns. tad-ebbdu.... ana ail 
unoblip and UIlexpendec1 balancelJ or the CcmJaratiOl\ shall be 
transritrO<l1ft accordance with ~e DeJJartmen~ of the IntGrlor oA<1 
Related el88 A: "' rlatiOrtlll Act. 1h99.-. 

1.8 UP llUecon,' or anl.·. Pt:OpriaUon conteln.a ill ~ Act 0'" ~ ather Act • 1 
be o'bu ted ar expended f'or tho operation or lntplem~tation of 
the In or Columbia Butn Ecoeyatem Man&&ement PnijI!lCt 
(hereft ~ect"). 

(bXl. m the fUnds appropriated to the Fonat Sel'Vlce ana 
Dana" Land Manasemcmt,_A 811m of 14,000.000 la made avait.hIe 
COl' the cutive Steerinl ComtnSttee at the ~ect ta pbliah, 
and aa.b ''co the Carnm"itteeB on AgrIwl~ NutrlUoD, DUd Jrw. 
~. A:. proprlatlOtlll. and EnDrf(Y .aild Natu.i1a'J Ru80weet of the 
Sefttlte d CDmm1tteee on A8rlc:ulaue, ApjnopriaUon8 and 
RHo'11nK118 or the HOUile of JWP"'.elltative-, by April so lAk. an 
asae8S1Jlot on dill Nadonal Fornt Syatllm lana. and. 1.llda admlm.· 
tarcc:l liyl the Bureau of Land. Mllnl!lptl!lCB~ (hereinafter Mf'odera1 
land.-) Within the arc. oD~~aaed bY the Ptoj80t. The aueum.em 
shall' be I aa:ompanted by dr&ft Envit'Otmlentaf lm~ct Statements 
that aNinot deels!on&t and nat eubjeet to jodldal I'BVIsw. contain 
a 1'8..,10£ 81tan\8t$va, wtthcNt the fdentlftce.tion or !' pnd'aft'ecl 
alterna~ or manasemant reconuncndadDTWt and p~d •• lBeth- " 
odology tor condu.ct1llg aft)' cumul&.Uve ef1'eCt.8 O-ba1y&ia requtrod 
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by IIeetl 102(2XC) tJf tit. NaUGDAl Envb.unentAl Pol1oy kt (42 
11.S.C.4 82<i» 1ft the prepllf8.tlon at each amencbliant to. reaou.tat 
man eDt plan pu:reuant \0 .uhaect1on (cX2). The ExawUvo 
Stet I\S' CommJttee ahaU'relaa. the ~red df'aft EDvlnmftlozatal 
Impact tatemelltt fOr' a D1nety day pubUc comment p8liod. A 
eQmma ,of the pnbIfe eemmenta NriRtvad mU!ilt aeeompa"7 thelill 
dacurn upon ita submiusiDll to Cangreee. 

(2) •• uee8DSent required b)'I'al"aS'"Oph (1) Call contain 
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the lei title Int'onnaUon collec:ted an 8J18.I1"Ma undertaken 1Jy t.ha 
PrvJeet n lan.s.cape d.Ynamlca and 1br&8~ at1d rangelm4 bealth 
ceclltto and the tmplicaticma ef 8l1cl\ hnaIMca .md ~ditiona 
for (on. and t1lt1Pland manaptnOftt. apeclftClllly the manapmaat 
of rarest and rar&pllond ~tation etnlctUl'C1 compoBitictP. ClebaI.ty., l m p 'I. c;... "T $ 0 N rl·.s '<' A ~"e.s 
and !'eta d eodal end aeonomlc eff'ect&. " '\ I., T J.....'- 'I 

(3) .... 8ment IUlci draft Envttenmental ImpaGt State- 4 N do """ Q en. $ Ie.! ~ £, '" 

menta ~red by 1l8rBP"Al3h (ll IlhaU not: contain an;! material 
othu- th '-bat ~d in paragtapha (1) and (2)' be the wbieet 
DC CIOn, tatJOft or ODnt'e:reneblg JNl"8UaJl~ to eeGtion ; of the Bncfon~ 
nne! S' ," Act of 1978 (18 U~.C. 1688); or" be ucompalded 
fiy ~ at decl8ion or' dDClDnentatlon put'!rUaJlt to lSIIc:tlAn 
lO2(2) 0 the National En'Vinmmental Paliey Aat.. except lUI aPadfied 
til par apb (1). 

(e Frem the fUllt!S appropriated to tho Forut Service anel 
the B\l;Of Laud MueKMftent, eac:h Forest S\\p.-vlsor of the 
Fmust: c:e and Dlatrt~ MPDBpr of the Bureau of Lond J4a~ 
ment til res~n.lbilit.y for B naUoftal (oreat, Dr umt or le.Dd. 
adminle by the Bu.nau of Lancl Ma~ent (hareiufter "foJ'­
est'") wi in tho Bna encomp8lla'ed b)" the Projact shaD--

, nviaw the rellOU~ rnaDagemetlt ple (hereinafter -Pi for BUGb (oreat,. tho edcnt1fte IDftmnaUon BJUl ~B 
ti\ I ' e ~rl pre:PU8d JJU,nNallt to &ubsectt~ (b) which. ate 
Bpp bIB to lII\1ch plan. and aflY ~icy': wblch fa appUcabla 
to. h plan ~ the date or 8l1Gf!tz:gent ofthia aed.toft (whethet" 
01' 'n au.ch' pallC9' ha, been' added to quch plan by alllencImaDt), 
1lJdaaw wlitc:h ill, or 1a IDtended to be. of l1ri1iced cluntlan, 
and hi 'ttie Project a.ddresses: and 

) baaed on such review, develop a modification or auch 
POl!,_",-Dr all .1teraaUve, polley whleh aGZ'YG8 thO baalc p~CJ.e 
of en pollc,y, to :tneat the apecUlc cvnditlOhB of ,",eli IareBt. 
(2) eacb plon ravlewe4 '~WlDt to parqrapb (1), ~ 

Pftreat ~eor 01' District ManUer CQn,cernocl shall ~ and 
ad~ a'lll .1'bendlDaQ~ which: ccmtalu the mCKUfiI.d or altarnat:ive 
pohey ,!JOpecl ~t to PUSlmlph (l)(B);~ d,lreoted. ~ ... c.I~Te. 
to a.nd l ecta onli auch plani&~d. aCidreellce the 8p~ colldltlcm8 or b' ~ to Which 01. appllel and tbi nlattauhlp of 
the ~l8ci or altam.tive ~oUcy to llUeb candltiDDl. The FONIIt 
Supem~9l" or District Mana«er cOfteemed Dhall conlUlt at a mIDi. 
mum, urttli the OoverD'ar Of th" State. and the CCI1:IIDlt.lioaen 
at the ty or cau:nties. ancl etrected tribal P!1enu:nenb In 'W~ 
\he fant t to which Uu: plan appU88 ie mtua.tec1 !i1urlQg the nview 
of the, required by panmph (1) and the' preparation of an 
amend ent to lbe pie required by thIs ~qrapti. 

~
' (8) th9 mobnum nt te8.ble .. !"aeh IImeDdmeht pN-

pared IIlJlt to paragrapti all en..\)ul1\ s1t&-~cifi.c .tiiIuI-
I 'TC ilr4!11 In -eu r4lmpoelnc c1ant. IIIppUc:ablo to mldtiple 

o,.e t 11 tea. &JIlondinent w result in ~ ma30r duuUre 
ta lana a allocation thin the pla or waul&! reduce tbe- hxaI!:' 
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to pb (I). the 'ainmumt 1i re\flIdcm ref'moed to ill the 
eUpv.1ati Il vt DianUlIUl S mber J8, lY$l3, BppHeable to 
the elea ter NaUGDal FG t II deemed ta he 8Aifaftad"" .Ild 
the In InBlUlselneht di vS~ODS eontaSnacI an the at.ipu· 
I"lion t!iI Diamlual than be (no Wthor otrect with ~ I:Q 
the C1e~ter National t.. . 

(a) documents prepared. Jlnder the aUUlorlty of tbi- .eot1()l1 
than not. ad to 8 1 te • I!Idflt'8lland.a . 

. I. ~ONAI. 2MONB"I'RA."1'ION B. 
The s.et'~ta", of th. Intertor (.ctI~ through the Bwuu or Land 
MaD~'Q~ the National· Park ServJc:c: lind the onSted Statea 
Fish and Wl1dllte ·Serv1ce) and the S~ of AKrlev.lture (actiDC' 
through • hnmt 8ervioe) ah.lI Aam fmplam.nt a fee FO~ 
to dOlnbfTte the faaaibjUty of u..er-&eJlerated coat recovmy '01' 
the vpe tiOD end rn.tn~.nec of re~UOD 8J"88S 01' Bites and 
habitAt. ancarnent project. on Fec:1eralleda. . 

(b) .1 ~111' out tbm pilot pragram eutabliabed I'U!1Iuant 
tG thle 's ~ _ the appmpPiRtA Seeretary IIball .eleClt ftoOm IQ"Q­
\U\der thie Junsdlction of c.ch of the tour apncies NfBrred to 
tn 8Ub~on (.) no fevntr than 10. but. a/l many all 60, areas. 
sites ~ ;ecbl (or lee demonstration. For aaeh IUch demDnstration, 
the Secrv 1'Y notwithstanding ~ othgp proYf.IGIl Gnaw-

, ' (11) .haU chllPp an4 coUoet feef! fen- admlsslon to the aI'OG 
VI' Iqr the \U8 Df autcloor ret:r8~tton ~te.. I.dUties. visitor 
c.:ntqnI. equipment-f.. and aervlcea by. fncHvtduale and groupa, 
or anY c:ornblnatfalj J.h~reof: 

(fit) ehall enaDJt.h fees UDder Ihls auction boiled "pon a YarifJor ~t ~r:r ~d fldr market ",a!lrIatlon methods 
~ p . e a broad batt, fOJ' feuibmty taating; 

( ) may CODtrac;, indllcltnr provisions faJ" l'Caaonable 
eo sslcms. with ~ publie 01' private entity te ~de "9ieitor 
eerYt • including NNn.tlona ana infonnatJoD, and may 
a , ~cee or muntoon to collect tees charPc! pUl8ll8D~ 
top.' (1); 

(II) may eDcou.rage private inVestmont and p81t.rllD'lh!~ 
to e~hea the daliVGJ)' of quaUty ~.tomt:lr MrYIcea 8iu:l 
re.o11fte enhanl!!8ment, and PrOVIde appropriate l"8CCIISDldoli to 
aucb liMen or investors; and 

) may assess a Bna otnot tDore than 1100 far AlU' \'Sedation 
or authority to collect feel for IldnliNion to ttia Q8a or 
tor. 8 nail ot O1ltdOO!' ree1'eation aw, faeUttiall, v1sltM oenten, 
eq1d ent, and aerYlcea. 
(aXl AmOUDt. c;ol1cd,cd at eaw foe Ill'lmonatratlDD llrea .... to 

or proJ ahall be distributed aa folloW'll: 

f
) Ofthe amount In Gcess or 104'H1 of the amount. caJlect.ed 

In fi ~e.r 19915, IUt.cl theNllfta~ .mlu.oll)o a~1Mted UpWaft 
~ ·4 elmty percent to • epedal account AD the ~ 
tor lie Wftbvut funher appropr1atlortt by Ule ~Wb1c:Ji. 
acbhi mn tho tl~. to remain avai1.~l~ lot espendltm'e8 in 
aC:COianCla with pal'egl"'aph (2XA). 

) Of the -mount til AXceaa or 1()'(~ Dr tho A"aiOUJlt colleatocl 
In ft cal )Year 1996. ana thereafter an~1.18l1y 8~\llIItad u.PWaN 
by 4 twenty P8J'Ccnt W .. _pedal account In dle TNillrUry 
for:withOut furlbet' apprvpriatton. hy the agenqy which 
Be! '.tara the 81te. to remain ava1lable for ezpendituw:e in 
8 .'. ce with paragraph (2)('8) . 
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