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THE WHITE HOUSE
WASHINGTON

October 2, 1996

MEMORANDUM FOR JACK QUINN
BRUCE LINDSEY
KATHY WALLMAN

FROM: ELENA KAGANEK-
SUBJECT: CRUISE VESSEL TORT REFORM

Attached are the tort reform provisions in the Coast Guard
bill passed late last week. We got exactly what we wanted on

everything:

(1) Cruise lines can take advantage only of domestic -- and not
of foreign -- caps on malpractice liability;

(2) The allowance of contract provisions relieving a cruise line
of liability for emotional distress includes an exception for
cases involving rape and sexual harassment; and

(3) Most important, the provison preventing foreign seamen from
suing foreign-flag vessels in U.S. courts was entirely
eliminated. "

Just thought I'd let you know.
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] (1) the price of buoy chain manufactured in
2 the United States is unreasonable; or
3 ~ *(2) emergency circumstances exast. . |
4 (b) CLERICAL AMENDMENT.—The table of sections

S for chapter 3 of title 14, United States Code, as amended

6 by section 311 of this Act, is further amended ;y adding

7 at the end the following:
+97. Procurement of buoy chain.”.

8 SEC. 1120. CRUISE SHIP LIABILITY.

9 (a) APPLICABILITY OF STATUTORY LDMTATIONS.—
10 Section 4283 of the Revised Statutes (46 App. U.S.C.
11 183) is amended by adding at the end the following new
12 subsection: | '

13 “(g) In a suit by any person in which the operator
14 or owner of a vessel or emplover of a crewmember is
IS claimed to have vicarious liability for medical malpractice
16 with regard to a crewmember occwrring at a shoreside fa-
17 cility, and to the estent the damages resulted from the
" 18 conduct of any shoreside doctor, hospital, medical facility,
19 or other health care provider, such operator, owner, or em-
20 ployer shall be entitled to rely upon any and all statutory
21 limitations of liability ‘applicable to the doctor, hospital,
22 medica.l facility, or other health care provider in the State
23 of the United States in which the shoreside medical care
24 was provided.”.

Saptember 27, 1996 (2:22 a.m.)
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(b) CONTRACT LIMITATIONS ALLOWED.—-Section

—

4283b of the Revised Statutes of the United States (46
App. U.S.C. 183c) is amended by redesignating the exist-
ing text as subsection (a) and by adding at the end the
following new suBsection: | |
“(b)(ﬁ-Subsect.ion (a) shall not prphibitTrovisions
or limitations in contracts, agreements, or ticket condi-

tions of carriage with passengers which relieve a crew-

O 90 N O W A W N

member, manager, ageut, master. owner, or operator of

a vessel from liability for infliction of emotional distress.

=35

mental suffering. or psychological injury so long as such

—
~d

provisions or limitations do not limit such liability if the

13 emotional distress, mental suffering, or psychological in-
14 jury was— - ' .
15 “(A) the result of physical injury to the claim-
16 ant caused by the negligence or fault of a crew:
17 member or the manager, agent, master, owner, or
18 operator; | | ¢ ,
19 “(B) the result of the claimant having been at
20 actual risk of physical injury, and such risk was
21 caused by the negligencé or fault of & crewmember
22 or the xﬁa.nager, agent, master, Owner, Or Operator;
23 or

24 “(C) izitentiona.lly inflicted by a crewmember or
25 the manager, agent, master, owner, or operator.

Sepiombder 27. 1908 (3.17a m,)
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1 “(2) Nothing in this subsection is intended to limit
the liability of a crewmember or the manager, agent, mas-

ter. ovwner. or operator of a vessel in a case involving sex-

& W W

ual harassment, sexual assault, or rape.’".

U

SEC. 1130. SENSE OF CONGRESS ON THE IMPL.LEMENTATION
OF REGULATIONS REGARDING ANDMAL FATS-
AND VEGETABLE OILS.

(a) SENSE OF CONGRESS.—It is the sense of Con-

O % - o

gress that, in an effort to reduce unnecessary regulatory -
10 burdens, a regulation issued or enforced and an inbefpre-
I1 tation or guideline established pursuant to Public Law
12 104=55 should in any manner possible recognize and pro;
13 vide for the differences in the physical, chemical, biologi-
14 CQ. and other properties, and in the environmental effects,
15 of the classds of fats, oils, and greases described under
16 that law.

17 (b) REPORT.—Within 60 days after the date of enact-
18 ment of this section and on January 1 of each year there-
19 after, the Secretary of Transportation ehall submit a re- -
20 port to Congress on the extent to which the implementa-
21 tion by the United States Coast Guard of regulations is-
22 sued or enforced, or interpretations or guidelines estab-
23 lished, pursuant to public Law 104-55, carry out the in-
24 tent of Congress and recognize and provide for the dif-
25 ferences in the physical, chemical, biological, and other

Septemder 27. 1906 (2.22 a.m,)



THE WHITE HOUSE

WASHINGTON /

October 2, 1996

MEMORANDUM FOR JACK QUINN
BRUCE LINDSEY
KATHY WALLMAN

FROM: ELENA KAGAN&KC-
SUBJECT: CRUISE VESSEL TORT REFORM

Attached are the tort reform provisions in the Coast Guard
bill passed late last week. We got exactly what we wanted on
everything:

(1) Cruise lines can take advantage only of domestic -- and not
of foreign -- caps on malpractice liability;

(2) The allowance of contract provisions relieving a cruise line
of liability for emotional distress includes an exception for
cases involving rape and sexual harassment; and

(3) Most important, the provison preventing foreign seamen from
suing foreign-flag vessels in U.S. courts was entirely
eliminated.

Just thought I'd let you know.



EXECUTTIVE OFFICE OF T HE PRES

23-Sep-1996 10:19am

TO: Elena Kagan
TO: Kim C. Nakahara
TO: David Worzala
FROM: James A. Brown
' Office of Mgmt and Budget, LRD
CC: James J. Jukes
ccC: David E. Tornquist

SUBJECT : Coast Guard/Liability Caps

IDENT

According to Transportation, staffers of the conferees met with

the interest groups yesterday. After the meeting, they
the legislative clerk with language." Presumably, this
some compromise on the liability caps issue, but no one
sure. We will circulate language as soon as it becomes

"went to
includes
knows for
available.



EXECUTTIVE OFF ICE OF THE PRESIDENT
19-Sep-1996 03:57pm

TO: Elena Kagan

FROM: James A. Brown

Office of Mgmt and Budget, LRD

SUBJECT: Coast Guard Conference

I spoke with Jane DeCell of DOT re: the opening of the conference
on the Coast Guard authorization bill. Apparently, everyone
agreed that a compromise must be reached on the tort liability
provision in order to produce a bill, but it did not appear that
they were close to achieving such a compromise.
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OF TRAy,
f %% THE SECRETARY OF TRANSPORTATION

% j WASHINGTON, D.C. 20890
LAY Al ‘

~T

. DRAFT

The Honorable Larry D. Pressler

Chairman, Committee on Commerce,
- Sclence, and Transportation

Washington, D.C. 20510
Dear Mr. Chairman:

As the Conference Committee begins consideration of S. 1004, the "Coast Guard
Authorization Act for fiscal year 1996, the Department of Trangportation wishes to
express its appreciation for the bipartisan effort involved in developing 5. 1004,
which containg over 100 parallel provisions in support of the Coast Guard. Among
the most important are the maritime regulatory and Coast Guard Auxiliary reforms.
These provisions will eliminate burdensome regulatory requirements and enhance
the operation of the Cost Guard Auxiliary by adding flexibility and providing needed
protection for the Auxiliary's 36,000 volunteer members. The Department would
also like to take this opportunity to offer our vlews on a number of issues that
remain to be resolved in Conference.

First, the Department adamantly objects to the Cruise Vessel Tort Reform Act
contained in Section 430 of the House version of the "Coast Guard Authorization
Act for fiscal year 1996." The Department believes this provision should not be
included in the Conference Report because of the adverse competitive effect on U.S.-
flag eruise ship companies, the potential harm to U.5. passengers on cruise ships,
and the potential abrogation of rights currently granted to foreign seafarers by U.S.
convention and law. The Department could not view as acceptable any Coast Guard
Authorization Act that contains the Crulse Vessel Tort Reform Act,

Second, both the House and Senate versions of S. 1004 revise financial responsibility
requirements for offshore facilities. The Department supports appropriate relief
from financial responsibility requirements for certain marinas and shoreside
facilities, but opposes elimination of all claimants' right of direct action against
financial responsibility guarantors of responsible partles. As a minimum, the
Federal Government's right to direct action against the responsible party's guarantor
must be fully retained, including actions for recovery of funds expended from the
Oil Spill Liability Trust Fund. In addition, the right of claimants to direct action
must be fully preserved in cases of insolvency or bankruptcy of the responsible party
for the offshore facility.

Third, the Maritime Regulatory Reform proposal (Senate, Title VI; House, Title V),
which eliminates burdensome regulations on American vessels, also includes
vessel financing provisions that could provide needed capital for the maritime
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industry. However, the Department is concerned that current opetators who benefit
from the Jones Act might be harmed and urges the Conferees to ensure that these
American operators are adequately protected.

Additionally, there are four provisions that are among the Coast Guard's highest
legislative priorities and should be preserved in Conference. These initiatives will
save lives, enhance law enforcement, protect the environment, and ensure safe
navigation: the Federal Recreational Boating Safety (RBS) Grants Program (Senate,
Sec. 501); the Law Enforcement Enhancement Act (Senate, Title IX); amendments
to the Act to Prevent Pollution from Ships (Senate, Title VII); and the Truman-
Hobbs Bridge Alteration Program (Senate, Sec. 101(a)(5) and (b)).

The Office of Management and Budget has advised that, from the standpoint of the
Administration's program, there is no objection to the submission of this views
report to Congress,

This letter is also being sent to Chairman Bud Shuster, House Transportation and
Infrastructure Committee.

Sincerely,

Federico Pefia
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EXECUTIVE OFFICE OF THE PRESIDENT . LRM NO: &
: 6
OFFICE OF MANAGEMENT AND BUDGET 25
Washington, D.C. 20503-0001 FILE NO: 165
7/30/96
LEGISLATIVE REFERRAL MEMORANDUM Total Page(s):

TO: Legislative Liaisop-Officer - See Distribution below:
FROM: James JUKES —— (for) Assistant Director for Legislative Reference

OMB CONTACT: James BROW 395-3473  Legislative Assistant's Line:  395-3454
C=US, A=TELEMAIL, P=GOV+EOP, O=OMB, OU1=LRD, S=BROWN, G=JAMES, I=A
brown_ja@a1/eop/gov
Kim NAKAHARA/ 395-3057

SUBJECT: TRANSPORTATION Proposed Report RE: $1004, Coast Guard Authorizations,
FY19086

DEADLINE: 12:00 noon Thursday, August 01,1996

In accordance with OMB Circular A-19, OMB requests the views of your agency on the above subject before
advising on its relationship to the program of the President.

Please advise us if this item will affect direct spending or receipts for purposes of the
"Pay-As-You-Go" provisions of Title Xl of the Omnibus Budget Reconciliation Act of 1990,

COMMENTS: The conferees may meet on Thursday afternoon, It is therefore important that we clear
this letter promptly. If we do not hear from you by the deadline, either in the form of a
comment or notification that a comment will be forthcoming shortly, we /4 #sap o
ther 70\; htve o C0HmutinT .

DISTRIBUTION LIST:

AGENCIES: 25-COMMERCE - Michael A. Levitt - 2024823151 Sraze
19-Council on Environmental Quality - Michelle Denton - 2023955750 USTR
29-DEFENSE - Samuel T. Brick, Jr. - 7026871305 Tieoan
33-Environmental Protaction Agency - Chris Hoff - 2022605414 A0 2"

58-INTERIOR - Jane Lyder - 2022086706
81-JUSTICE - Andrew Fols - 2025142141
EQOP: Kim Nakahara
‘ Dana Flower-Lake
Katie McGinty
Ed Clarke
Brad Campbel|
Michaei Deich
Efena Kagan
Andy Blocker
David Tornguist
Ken Schwartz
J. %8 Minarik
Karen Kizer
Bob Damus
- fury

'yp Mo vere-
fhie Sk /),,I:Ii—f

e ¥ N
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RESPONSE TO LRM NO: 5256
LEGISLATIVE REFERRAL .
MEMORANDUM FILE NO: 166

if your response to this request for views Is short (e.9., concur/no comment), we prefer that you respond by e-mail or
by faxing us this response shest.
If the response Is short and you prefer to call, please call the branch-wide line shown below (NOT the analyst's line)
to leave a message with a legislative assistant.
You may also respond by: .
(1) calling the analysV/atlorney's direct line (you will be connacted to voice mail If the analyst does not answer); or
(2) sending us a memo or letter
Please Include the LRM number shown above, and the subject shown below.

TO: James BROWN  395-3473
Office of Management and Budget
Fax Number: 395-3109
Branch-Wide Lino (to reach legislative assistant): 395-3454

FROM: (Date)

{(Name)

(Agency)

(Telephone)

SUBJECT: TRANSPORTATION Proposed Report RE: 81004, Coast Guard Authorizations,
FY1996

The following is the response of our agency to your request for views on the above-captioned subject:

Concur

No Objection

No Comment

See proposed edils on pages

Other:

FAX RETURN of pages, attached to this response sheet
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EXECUTTIVE OFFICE OF T HE PRESIDENT
01-Aug-1996 11l:07am

TO: Elena Kagan

FROM: James A. Brown

Office of Mgmt and Budget, LRD

SUBJECT: Foreign Seamen: Clarification

According to DOT, a compromise has been offered by industry
representatives regarding the rights of foreign seamen to sue in
U.S. Courts. Under this proposal, foreign seamen would be able to
sue in U.S. courts regarding alleged violations of vessel owners’
obligation to provide "maintenance and cure" (i.e., food, shelter,
and medical care.) Any other claims would still have to be
brought in foreign courts.



DETERMINED TO BE AN
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It was good speaking to you last weck on the phone.

It would be extremely helpful if the President would communicate to the House and Senate
that he would veto the U.S. Coast Guard Authorization bill if it cam to him with the "Cruise
Vessel Tort Reform” provisions (Section 430) as in the House version of H.R. 1361. This

. provision would eliminate the ability of foreign crewmen serving on "runaway-flag” vessels
in and out of U.S. ports to file suit in U.S. courts for compensation for injury, unpaid wages,
and "maintenance and cure.”

This section has nothing to do with the Coast Guard authorization. It was added by
Congressman Don Young, (R-AL), because he belicved that the legislation was a sure thing
because of other provisions of the bill. There are several provisions in the legislation which
the coastal states want, one being the easing of the burdens of the Oil Pollution Act, 1990,
to the offshore 0il industry. For this reason, the President may not want to go public, but
he or his staff could, however, persuade members of the House and Senate to encourage
the conferees to vote against this liability provision when they go to conference. We have
no precise time on when this conference will occur since Senator Hollings is objecting to the
Senate naming confereces because of the possibility of Section 430 of H.R. 1361 being
accepted in conference. Of course, another thing the President could do would be to relay
a message to Senator Hollings that he appreciates his efforts.



A.

3)

This amendment should be opposed by the administration because:

)

2)

4)

5)'

With reference to the limitation: of liability for shore-side medical malpractice:
[ believe that passage of this legislation would encourage the shipowners to
dump injured seamen or passengers on inadequate physicians who are simply
cheap in other places. These cases are few and far between, but they do cxist.
I can tell you that we have just tried a case within the last year for a National
Maritime Union seaman who was taken for poor medical treatment in Turkey
and lost aleg. The court law is that the vessel owner is liable and responsible
for the injured seaman (though it is not so clear for passengers) and
responsible for the affects of malpractice and treatment that they have
provide. This certainly encourages companies to look for good physicians and
to be sure that the best treatment is provided.

This would create a disparity for foreign scamen working on these "foreign-
flag” vessels, making it cheaper for American companies to flee to the foreign
flag. :

The statute benefits "foreign-flag™ shipowners at the expense of American flag
shipowners while doing nothing to enhance the passenger trade for American
owners, It creates another disparity in treatment of passengers’ claims that
would benefit those who take American jobs.

There is no national intercst or benefit, as the “foreign flag" ships do not pay
American taxes or American wages and are already in a cat-bird seat as far
as competition goes.

The argument is that the courts are swamped with these foreign seamen cases.
This is absolutely not true and they should absolutely should not be permitted
to slide by this. In Southern District of Texas and all the hundreds of cases
now pending there are not more than S or 6 of these cases for foreign
seamen, and my guess is that that is true all over the country, except maybe
in Miami. These companies are benefitting from American ports, taking out
almost no passengers who are not U.S. citizens. There is no way for U.S.
companies to compete with the ridiculously low wages paid to these foreign .
seamen on "foreign-flag" vessels. Every one of these changes simply makes
the gap wider.



Page 3

It doesn’t make any sense, therefore, to allow U.S. jurisdiction for unseaworthiness
and mairtenance and cure, but not for negligence. The provision that negiigence
would not be allowed when the country of residence of the seamen provides a
remedy is nothing but a trap. Most of these countries have some “remedy” which are
totally and absolutely inadequate. We have seen the sequela to legislation which took
forcign nationals working in the offshore oil industry out of the Jones Act and
dispatch them back to their “host countrics." These men and women do not receive
any benefits to speak of. We had one case where we were contacted by a new widow
from Honduras whose husband was killed in Ciudad, Carmen on a crewboat. Zapata
Oi1l was not even willing to transport the body from Ciudad, Carmen in Mexico home
to Honduras. There are no benefits of any consequence paid to these people, even
if there is a "foreign remedy.” It is a fraud and I defy anybody to show cases where
the remedy exists and was adequate by almost any humane standard. Again,
whatever the standard is separates further American shipowners and encourages
Armnericans to flee to foreign flags.

Further, every case in which there is unseaworthiness also has a negligence claim and
vice versa. Therefore, there is going to be no reduction in the number of cases that
are filed. The only thing that would be reduced by this revision are the rights and
benefits of injurcd men and women. The provision to limit this to foreign-flag vessel
passengers that transport no more than 75% creatcs, it scems to me, an almost
impossible "discovery burden” on the injured person and/or their survivors,

The real issuc here is whether or not Americans are going to be able to compete
with American-flagged vessels. These cruise line vessels are all registered in tiny
countries under flags of convenience. Billions are literally made from U.S.
passengers, but no corporate income tax comes back to the American taxpayer.
These cruise lines are in direct competition to American tourists interests who arc
not so fortunate as to be able 1o escape tax liability or to be able to pay $200 a
month to an employee. Further, there would be more competition undoubtedly from
American-flagged vesscls if the law were being designed to equalize the costs to the
forcign shipowners. It seems to me that that’s what we should be accomplishing by
revisions in the law. We should be secking to make forcign-flag cruise shipowners
who carry almost 100% American passengers pay their crews’ wages based on
American level wages and taxes the same as an American company would have. This
would give Americans a real opportunity to fly our own flag.
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Judging from the cffect of the legislation passed in the offshore oil industry on
foreign seame-n and their families, 1 can only tell you that this nvavides for nothing

“but hieartaci:z and disaster when the bread winner in those families become injured

or are killed. There is no real adequate remedy, It is the worst form of “jingoism"
and the worst demonstration of Amecrican indifference to allow this kind of disparity
to increase.

Maritime unions including the AFL Maritime Committee, are in vigorous opposition.

1 am certain that this "John Dos Passas" rendition may need interpretation. Please
call me at the following numbers if you need to talk to me:

1) Pe/(b)e) (home)
2)  757-7811 (office) Lool}
3) . PIB)E) ‘(office after hours)

|



TO: 4849360904

JuL-25 ‘96 @8:35 FROM:

FAX #:

FROM:

THE WHITE HOUSE

WASHINGTON

OFFICE OF LEGISLATIVE AFFAIRS

FAX COVER BHEET

NOTE: THE INFORMATION CONTAINED IN THIS FACSIMILE
MESSAGE IS CONFIDENTIAL AND INTENDED FOR
: THE RECIPIENT ONLY.

DATE: 2 - 259,
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THE SECRETARY OF TRANSPORTATION . i
WASHINGTON, D.C. 20580

The Honorable Larry D. Pressler
Chairman, Committee on Commerce,

Science, and Transportation
Washington, D.C. 20510

Dear Mr. Chairmag't:

As the Conference Commmittee begins consideration of S. 1004, the "Coast Guard
Authorization Act for fiscal 'year 1996," the Department of Transportation wishes to
express Its appreciation for the bipartisan effort involved in developing S. 1004,
which contains over 100 parallel provisions in support of the Coast Guard. Among
the most important are the maritime regulatory and Coast Guard Auxiliary reforms.
These provisions will eliminate burdensome regulatory requirements and enhance
the operation of the Cost Guard Auxiliary by adding flexibility and providing needed
protection for the Auxiliary's 36,000 volunteer members. The Department would
also like to take this opportunity to offer our views on a number of issues that
remain to be resolved in Conference.

First, the Department adamantly objects to the Cruise Vessel Tort Reform Act
contained in Section 430 of the House version of the "Coast Guard Authorization
Act for fiscal year 1996." The Department believes this provision should not be
included in the Conference Report because of the adverse competitive effect on U.S.-
flag cruise ship companies, the potential harm to U.S. passengers on cruise ships,
and the potential abrogation of rights currently granted to foreign seafarers by U.S.
convention and law, The Department could not view as acceptable any Coast Guard.
Authorization Act that contains the Cruise Vessel Tort Reform Act.

Second, both the House and Senate versions of S. 1004 revise financial responsibility
requirements for offshore facilities, The Department supports appropriate relief
from financial responsibility requirements for certain marinas and shoreside
facilities, but opposes elimination of all claimants’ right of direct action against
financial responsibility guarantors of responsible parties. As a minimum, the
Federal Government's right to direct action against the responsible party's guarantor
must be fully retained, including actions for recovery of funds expended from the
Oil Spill Liabllity Trust Fund. In addition, the right of claimants to direct action ;
must be fully preserved In cases of insolvency or bankruptcy of the responsible party
for the offshore facility,

Third, the Maritjme Regulatory Reform proposal (Senate, Title VI; House, Title V),
which eliminates burdensome regulations on American vessels, also includes
vessel financing provisions that could provide needed capital for the maritime
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industry. However, the Department is concerned that current operators who benefit
from the Jones Act/might be harmed and urges the Conferees to ensure that these
American operators are adequately protected,

Additionally, thera are four provisions that are among the Coast Guard's highest
legislative prioritias and should be preserved in Conference. These initiatives will
save lives, enhance law enforcement, protect the environment, and ensure safe
navigation: the Faderal Recreational Boating Safety (RBS) Grants Program (Senate,
Sec. 501); the Law Enforcement Enhancement Act (Senate, Title IX); amendments
to the Act to Prevent Pollution from Ships (Senate, Title VIII); and the Truman-
Hobbs Bridge Alteration Program (Senate, Sec. 101(a)(5) and (b)).

The Office of Management and Budget has advised that, from the standpoint of the
Administration's program, there is no objection to the submission of this views
report to Congress

This letter is also being senit to Chairman Bud Shuster, House Transportation and
Infrastructure Committee. -

Sincerely,

Federico Pefla i
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THE WHITE HOUSE

WASHINGTON
June 7, 1996

MEMORANDUM FOR BRUCE LINDSEY

FROM: ELENA KAGAN &K
cc: JACK QUINN, KATHY WALLMAN
SUBJECT: CRUISE VESSEL TORT REFORM

After much hemming and hawing, backing and forthing (which I
believe reflects much hemming and hawing, backing and forthing in
Congress), the Department of Transportation has asked that for
the moment at least, the White House refrain from making any
statements -- whether public or private -- about vetoing the
Coast Guard Authorization Bill because of its tort reform
provisions. According to Nancy McFadden, Sen. Hollings is now in
the midst of productive pre-conference negotiations with Sen.
Stevens on these provisions, and any signaling from the White
House about a veto would only complicate their negotiations.
McFadden urged that we wait and see what agreement Sens. Hollings
and Stevens reach before we weigh in on this issue.

This advice seems sound to me. McFadden sounded confident
of both the progress of negotiations and the unsettling effect of
White House intervention. At the same time, I do not think we ‘
are now in a position to say very much about exactly what would
provoke a veto. In these circumstances, I think we should
continue to monitor the situation and evaluate the possible
outcomes. Let me know if you disagree; otherwise, I'll keep in
touch with DOT, as well as with Ellen Seidman at the NEC, and
report back to you on further developments.

g
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THE WHITE HOUSE

WASHINGTON
June 7, 1996

MEMORANDUM FOR BRUCE LINDSEY

FROM: ELENA KAGAN £K

cc: JACK QUINN, KATHY WALLMAN
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SUBJECT: CRUISE VESSEL TORT REFORM

After much hemming and hawing, backing and forthing (which I
believe reflects much hemming and hawing, backing and forthing in
Congress), the Department of Transportation has asked that for
the moment at least, the White House refrain from making any
statements -- whether public or private -- about vetoing the
Coast Guard Authorization Bill because of its tort reform
provisions. According to Nancy McFadden, Sen. Hollings is now in
the midst of productive pre-conference negotiations with Sen.
Stevens on these provisions, and any signaling from the White
House about a veto would only complicate their negotiations.
McFadden urged that we wait and see what agreement Sens. Hollings
and Stevens reach before we weigh in on this issue.

This advice seems sound to me. McFadden sounded confident
of both the progress of negotiations and the unsettling effect of
White House intervention. At the same time, I do not think we
are now in a position to say very much about exactly what would
provoke a veto. 1In these circumstances, I think we should
continue to monitor the situation and evaluate the possible
outcomes. Let me know if you disagree; otherwise, I'll keep in
touch with DOT, as well as with Ellen Seidman at the NEC, and
report back to you on further developments.
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THE WHITE HOUSE 4 )64 \

WASHINGTON ‘\\\

May 9, 1996

MEMORANDUM FOR BRUCE LINDSEY 7'&
CC: JACK QUINN, KATHY WALLMAN \ S&

FROM: ELENA KAGAN £~ 4\’0
SUBJECT: CRUISE VESSEL TORT REFORM
I received the attached from Jim Brown of OMB today. As

Brown's memo notes, the Department of Transportation would like
to know whether the cruise vessel tort reform provision in the
Coast Guard Authorization bill might provoke a presidential veto.

Brown told me on the phone that some members of Congress are
working on a compromise provision that would delete the limits on
liability for malpractice and emotional distress, but retain the
bar on foreign seamen suing foreign-flag vessels in U.S. courts.
My sense, however, is that this bar is the most problematic
aspect of the provision, because of the competitive advantage it
gives to foreign-flag shipping over U.S.-flag vessels.

What should we tell Brown and the Transportation Department?
(You can ignore the part of Brown's memo that requests guidance
by "this afternoon." He is not expecting anything before next
week.)
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EXECUTIVE OFFICE OF THE PRESIDENT
09-May-1996 10:53am

TO: Elena Kagan

- FROM: James A. Brown

Office of Mgmt and Budget, LRD

SUBJECT: Liability provision in Coast Guard Authorization bill

Negotiationsa between House and Senate conferees on S. 1004, the
Coast Cuard Authorization Bill for FY 1996, have been stalled for
gseveral months over a liability provision included in the House
version of the bill.

On March 27 the Department of Transportation sent a letter to
conferees "strongly recommanding® that the provision be deleted.

Since then, there has been a lot of activity regarding liability
limitation provisions in other legislation. The Department haa
asked us to provide (hopefully, this aftermoon) a current reading
on whether the provision would tolerable, even though
objectionable, in an enrolled Coast Guard authorization bill, or
whether it is so objectionable that the President would feel
required to veto Lthe bill.

I will fax the provision to'you separately, and will be grateful
for any guidance you can provide. Thanks.

o



OMB/LRD/ESGG ID:202-395-3109 ‘ MAY 09°'S6 9:58 No.016 P.03

Tof2

. JQUITY/S 7 T1UA . Remp/ ~ 0 108UFrDAIe 7 /92U

[ DR e R
I§ SEARCH THIS DOCTMENT oo 10

Rext Nit Yorwarxd New Search.

Prev Kit Back BomePage

it List Bast Sectiona felp

Doa Contenta

S.1004
Coast Guard Authorization Act For Fiscal Year 1996 (Engrossed House Amendment)
SEC. 430. CRUISE VESSEL TORT REFORM.

(a) Sectinn 42R3 of the Revised Statutes of the United States (46 App. 183), is amended by adding a new subsection
@®) to read as follows:

‘(®) In a suit by any person in which a shipowner, operator, or employer of a crew member is claimed to have direct
or vicarious liability for medical malpractice or other tortious conduct occurring at a shoreside facility, or in which
the damages sought are alleged to result from the referral to or treatment by any shoreside doctor, hospital,
medical facility, or other health care provider, the shipowner, operator, or employer shall be entitled to rely upon
any ond all statutory limitations of ltability applicable to the doctor, hospital, medical facility, or other health care
provider in the State in which the shoreside medical care was provided.'.

(0) Section 4283b of the Revised Statutes of the Unifed States (46 App. 183¢c) is amended by adding a new
subsection to road as follows:

‘(®) Subsection (a) shall not prohibit provisions or limitations in contracts, agreements, or ticket conditions of
carriage with passengers which relieve a manager, agent, master, owner, or operator of a vessel from liabiiity for
infliction of emotional distress, mental sufforing, or psychalogical infury so long as such provisions or limitations
do not limit liability if the emotional distress, mental suffering, or psychological injury was--

‘(1) the result of substantial phystcal tnjury fo the claimant caused by 1he negligence or fawit of the
manager, agenl, master, owner, or operolor;

‘(2) the result of the claimant having been at actual risk of substantial physical injury, which risk was caused
by the negligence or fault of the manager, agent, masier, owner, or operator; or

'(3) intentionally inflicted by the manager, agent, master, owner, or operator.’,

{c) Scction 20 of chapter 153 of the Act of March 4, 1915 (46 App. 688) Is amended by adding a new subsection (o
read as follows:

‘(c) Limitation for Certain Aliens in Case of Contractual Alternative Forum-

‘(1) No action may be maintained under subsection (a) or under any ather maritime law of the Unitad States
Jor maintenance and cure or for damages for the injury or death of a person who was not a citizen or
permanent legal resident alten of the United States at the time of the incident giving rise to the action, {f the
incident giving rise to the action oocurred while the person was employed on board a vessel documented
other than under the laws of the United States, which vessel was owned by an entity organized other than
under the laws of the United States or by a persan who is not a citizen or permanent legal resident alien.

‘(2) The provisions of paragraph (1) shall only apply if—
‘(A) the incident giving rise o the action occurred while the person bringing the oction was a parly

1o a confract of employment or was subject to a collective bargaining agreement which, by its terms,
provided for an exclusive forum for resolution of all such digputes or actions in a nation other than

06/09/986 09:34:0
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the United States, a remedy iz available (o the person under the laws of that nation, and the party
sceking to dismiss an action under paragraph (1) is willing to stipulate to jurisdiction under the laws
of such nation as to such incident; or

‘(B) a remedy s available to the person bringing the action under the laws of the nation in which the
person maintained citizenship or permanent residency at the time of the incident giving rise to the
action and the party seeking to dismiss an action under paragraph (1) is wllllng to stipulate to
Jurisdiction under the laws of such nation as to such incident.
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US-Ooperiment of
ronumoriotes GENERAL COUNSEL . o shenn s gw
Ofmoe of me Secraiory Wasnngion, 0.C. 20580

March 27, 1996 _ .

The Honorable Larrxry D. Pressler
Chairman

Committee on Commerce, Science and Transportation '
Russell senate Officae Building :
Washington, D.C. 20510

Dear MY. Chairman:

Tha Department of Transportation respectfully submits the
following commente opposing the enactment of Section 430 of

8. 1004, the Cruiee Vessel Tort Reform provision.contained in the
Coast Guaxd Authorization Act for Fiscal Year 1996, as passced by
the House on February 22, 1996. Thae Senate’s version of

S. 1004 does not contain a provision similar to Section 430. The
Department strongly recommends that the provieion be deleted frown
8. 1004 during confsrence because of the advexrse competitive
effect on' U.8.-flag cruise ship companies, the potential harm to.
U.S. passengers on cruise ships, and the potential abrégation of

righte currently granted to foreign seafarers by U.8. convention
and law. : ,

Because Section 430 has no effect on the safe operation of cruise
vessels, it should not be included in an otherwise .
noncontroversial Coast Guard Authorization bill. The |
dlisagreement over this provision now threatens the success of

§. 100¢ in this Congress. S. 1004 contains too wmany agreed-upon
provisions important to the Coast Guard, the Coast Guard
Auxiliary, the maritime industry and the general .publi¢, to allow

the “cruise vessel tort reform* debate to further delay its
onactment. . . '

Section 430 has thrae major provisions which are discussed below.
On their face, tha limicted liability procvisions in the:firsc two
subsections apply to 3ll passengers on cruice vessels leaving
U.S. ports and to both U,8.-flag and foreign-£flag cruise vessels
operating out of U.S. ports. Howevar, 55 percent of the
passengers on cruises ving U.S5. ports are U.8. citizens and
nearly all of those vessels are foreign-flag. Thus, the adverse
impact of the provisions falls mainly on U.S. passengers while at
the same tima benefiting foreign-flag cruise operatoxse.--
operators who pay few U.S. taxes and avoid U.8. minimum wage and
fair labor laws, The third subsection gives a competitive
advantage to foreign-flag cruise vessel owners bg allowing them
to escape liability in U.S. court for injuries té their foreagnm
crew, while U.S.-flag vessel owners would remain liable £oY
injuries to their crew. . '

180 . WUBt168 9B, B2 MWW
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LIMIT LIABILITY 'FOR MEDICAL MALPRACTICE

The first part of sSection 430 limits the liability of cruise ship
owners in certain malpractice tort actiones brought by passengexs.
Under Subsection 430(a), a cruise ship owner’s liability cannot
exceed the legal liability of the shore-based facility where a
sicCk or injured passenger is taken for traatment.’ AS a result,
this subsection may encourage a cruise ship owner to "forum shop"
and limit its potential liability by referring a sick or injured
passenger to treatment in the port with the most restrictive
malpractice laws, rather than the closest port with the best

" available hospital. This preovision could harm U.S. passengexs by
reetricting their ability teo held the cruise ship owners fully

accountabla for mistreatment or injury resulting from the owners’
referral to a local facility.

LIMIT LIABILITY FOR EMOTIONAL DISTRESS. EIC.

Subsection 430(b) limits the liability of cruise ship ownexs in
civil tort acticns brought by passengers for the infliction of
emotional discress, mental suffexing or psychological injuxy.
Through conditions printed on passenger tickets, cruise vesseil
owners may limit the racovery of an injured passenger for
emotiocnal damages to instances where emotional distress was the
direct result of substantial physical injury. Compensation for
emotional injury is the primary civil remedy in rape cases, for
example, which, unfortunately, do occur on cruise vessgels.
Subsaction 430(b) would allow a cruise vessel owher to escape
liability for emotional distress or psychological injury suffered
by a passenger raped on a cruise ship unlaess there is also ‘
substantial physical injury.

PRECLUDE ACCESS TO U.S. COURTS BY FOREIGN SEAFARERS

Subsection 430(ec) bars foreign seafarers injured on board a
foreign-£lag vessel from bringing an action in U.S. courts for
"maintenance and cure" or damages for injury or death. The right
of seafarers to receive food and lodging and medical care during
illness or indury ("maintenance and cure") while ‘in the service
of the ship has been 8 bedrock principle of international
maritime law for moxe than 200 years. The principle is designed
to protect the welfare of geafarers. The right to "maintenance
and cure"” is a fundamental right coneistently recognized by U.S.
courts, including the Supreme Court, the.courts of other maritime
nations, and international labor agreements. AS a practical
matcer, Subsecticn 430(c) would ramove this right for seafarers

employed on foreign ehips trading regularly and primarzily in U.8.
ports. ' ‘

279°d ' WeI168 96, 82 HoW
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Another longsstanding right superseded by Subsection 430(¢) is the
right of foreign crew to file claims in U.8. courts under the
Jones Act, 46 App. U.S.C. §688, for injury or deach aboard
foreign-flag vessele doing business in the United States. This
right has aleo been reaffirmed by the Supreme Court.! The
Supreme Court recognized the importance of including foraign-flag
veesals as employers under tha Jones ACt %8 & matter of
"commercial equity*. Denying foreign seafarers the right to sue
in U.S. courts would give a significant competitive advantage to
foreign-flag cruise ships over U.S.-flag cruisae shipes., Section
430(c) restricts accegs to foreign seafarers, but U.8. seafarers:

would continue to have the ability to pursue their clajms in U.S.
courts. :

Barring foxeign scafarers’ accesg to U.S. courts-also might
viclate the Shipowners’ Liability (Sick and Injured) Convantion
(No. 55), 1936, -a convention adopted by the Internatiocnal Labor
Organization and approved by the United States on October 29,
1938, Thie convention grants seafareras tha right te receive. .
"maintenance and cure’ and to purgue this right in the courts of-
all nations in which the convention is in force.. We woulid also
like to call the Committee’s attention to the fact that the U.S!
S8tate Deparctment opposes Subsection 430(c) because of the
commercianl disadvantaga teo U.S.-flag cruise operations.and the
potential conflicts with U.S5. obligations under Friendship,
Commerce and Navigation treaties which allow reciprocal access to
U.S. courts by nationals of other treaty parties. :

The Offica of Managemant and Budget advises that therxre is no

objection, from tha standpoint of the Administration’s. program,
to the submisgssion of this report.

Thank you for the opportunity to comment on Section 439 of
S. 1004, the Coast Guard Authorization Act for Pigcal Year 1996.

Sincerely, : -

v

'in Hellenic Lines Ltd. v, Rhoditis, 398 U.S. 30€.(1970),
the Supreme Court upheld the right ¢of foreign seafarergs to use

U.S. courts to recover "maintenance and curxe® and to make claims
under the Jones Act. .

Ll'd - WOGT:68 96, B2 MW



THE WHITE HOUSE

WASHINGTON
May 9, 1996

MEMORANDUM FOR BRUCE LINDSEY

CC: JACK QUINN, KATHY WALLMAN
FROM: ELENA KAGAN &L~
SUBJECT: CRUISE VESSEL TORT REFORM

I received the attached from Jim Brown of OMB today. As
Brown's memo notes, the Department of Transportation would like
to know whether the cruise vessel tort reform provision in the
Coast Guard Authorization bill might provoke a presidential veto.

Brown told me on the phone that some members of Congress are
working on a compromise provision that would delete the limits on
liability for malpractice and emotional distress, but retain the
bar on foreign seamen suing foreign-flag vessels in U.S. courts.
My sense, however, is that this bar is the most problematic
aspect of the provision, because of the competitive advantage it
gives to foreign-flag shipping over U.S8.-flag vessels.

What should we tell Brown and the Transportation Department?
(You can ignore the part of Brown's memo that requests guidance

by "this afternoon." He is not expecting anything befoxe next
week.) '
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MAY 13, 1996

MEMORANDUM FOR JOHN HILLEY
FROM:  ANDY BLOCKER A¥7T
RE: THE CRUISE VESSEL TORT REFORM ACT/ COAST GUARD BILL

CC: BRUCE LINDSEY, SUSAN BROPHY

This memo concerns Senator Lott's attempt to attach the Cruise Vessel Tort Reform
Act (CVTRA) to the Coast Guard Reauthorization Act of 1996 in conference. The
CVTRA has already passed the House as a part of the Coast Guard Reauthorization
Act. Senator Hollings has been blocking the appointment of conferees in order to craft
a compromise. He has reached a compromise on two of the three main provisions in
the CVTRA:

Section 430(a) would limit the liability of cruise ship owners in certain medical
malpractice tort actions brought by passengers. The cruise ship owner's liability
could not exceed the legal liability of the shore-based facility where a sick
person is taken for treatment. (COMPROMISE REACHED: Section 430(a)
would only apply to U.S. states. In other words, liability limits of foreign
countries would not apply to the cruise ship owner.)

Section 430(b) would limit the liability of cruise ship owners in civil tort actions
brought by passengers for the infliction of emotional distress, mental suffering
or psychological injury. Under this subsection, the cruise vessel owners could
limit, via conditions printed on passenger-tickets, emotional damageg to
instances where emotional distress was a direct result of substantial physical
injury. This would prevent victims of rape from seeking damages unless there
is substantial physical injury. (COMPROMISE REACHED: Section 430(b)
would no longer require "substantial" physical injury and sexual harassment,
sexual assault, and rape would be explicitly excluded from the liability
limitation.) ' '

Section 430(c) would bar foreign seafarers injured on board foreign-flag vessels
from bringing an action in U.S. courts for "maintenance and cure" or damages
for injury or death. Denying seafarers the right to sue in U.S. courts would give
a significant competitive advantage to foreign-flag ships over U.S. flag ships. It
would also make U.S. seafarers (8-10% of foreign-flag ship crews) less
desirable for employment as compared to the unprotected and less expensive
foreign seafarers. (NO COMPROMISE REACHED)

-next page-



The Department of Transportation wrote a letter (attached) on March 27, 1996 in
oppuosition to the CVTRA. However, the cruise line industry took comfort in the fact
that the letter did not mention the word "veto" and quickly pursued Senator Lott's help
in making sure the language made it through conference.

Prior to the compromises reached by Senator Hollings, the Department of
Transportation started drafting a "veto" letter to get the industry to compromise. The
"veto" letter was never intended for circulation, but only for negotiation. Since the
"veto" rumor began, two of the three provisions have been worked out. It is uncertain
whether or not a compromise can be worked out on the last provision unless an actual
“veto" statement is issued. We should know more in the next two weeks as Senator
Hollings continues to negotiate with the cruise line industry and Senator Stevens who
is sympathetic with our position. '
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March 27, 1996

The Honorable Larry D. Pressler

Chairman .

Committee on Commerce, Science and Transportation
Russell Senate Office Building

Washington, D.C. 20510

Dear Mr. Chairman:

The Department of Transportation respectfully submits the
following comments opposing the enactment of Section 430 of

S. 1004, the Cruise Vessel Tort Reform provision contained in the
Coast Guard Authorization Act for Fiscal Year 1996, as passed by

.the House on February 22, 1996. The Senate’s version of

S. 1004 does not contain a provision similar to Section 430. The
Department strongly recommends that the provision be deleted from
S. 1004 during conference because of the adverse competitive
effect on U.S.-£flag cruise ship companies, the potential harm to
U.S. passengers on cruise ships, and the potential abrogation of
rights currently granted to foreign seafarers by U.S. coavention
and law.

Because Section 430 has no effect on the safe operation of cruise
vessels, it should not be included in an otherwise
noncontroversial Coast Guard Authorization bill. The
disagreement over this provision now threatens the success of

S. 1004 in this Congress. S. 1004 contains too many agread-upen
provislons important to the Coast Guard, the Coast Guard
Auxiliary, the maritime industry and the general public‘ to allow
the "cruise vessel tort reform" debate to further delay’ its
enactment.

Section 430 has three major provisions which are discussed below.
On their face, the limited liability provisions in the first two
subsections apply to all passengers on cruise vessels leaving
U.8. ports and to both U.8.-flag and foreign-flag cruise vessels
operating out of U,S. ports. However, 95 percent of the
passengers on cruises leaving U.S. ports are U.S. citizens and
nearly all of those vessels are foreign-flag. Thus, the adverse
impact of the provisions falls mainly on U.S. passengers while at
the same time benefiting foreign-flag cruise operators --
operators who pay few U.S. taxes and avold U.S. minimum wage and
fair labor laws. The third subsection gives a competitive
advantage to foreign-flag cruise vessel owners by allowing them
to escape liability in U.S. court for injuries to their foreign
crew, while U.S.-flag vessel owners would remain liable for
injuries to their crew.



2

LIMIT LIARITITY FOR MEDICAL MAT.PRACTICE

The first part Of Section 430 l4mits the liability of cruise ship
owners in certain malpractice tort actions brought by passengers.
Under Subsection 430(a), a cruise ghip owner's liability cannot
exceed the legal liability of the shore-based facility where a
sick or injured passenger is taken for treatment. As a result,
this subsection may encourage a cruise ship owner to "forum shop"
and limit its potential liability by referring a sick or injured
passenger to treatment in the port with the most restrictive
malpractice laws, rather than the closest port with the bast
available hospital. This provision could harm U.S. passengers by
restricting thelir abillity to hold the c¢ruise ship owners fully
accountable for mistreatment or injury resulting from the owners’
referral to a local facility. :

LTIMIT LIABILITY FOR EMOTIQONAL DISTRESS, ETC,

Subsection 430(b) limits the liability of eruise ship owners in
civil tort actions brought by passengers for the infliction of
emotional distress, mental suffering or psychological injury.
Through conditions printed on passenger tickets, c¢ruise vessel
owners may limit the recovery of an injured passenger for
emotional damages to instances where emotional distress was the
direct result of substantial physical injury. Compensation for
emotional injury is the primary civil remedy in rape cases, for
example, which, unfortunately, do occur on cruise vessels.
Subgection 430(b) would allow a cruise vessel owner to eacape
liability for emotional distress ov psychological injury suffered
by a passenger raped on a cruise ship unless there is also
substantial physical injury.

PRECLUDE ACCESS TO U.S. COURTS BY FOREIGN SEAFARFRS »

Subsectlon 430(c) bars foreign seafarers injured on board a
foreign-flag vessel from bringing an action in U.S. courts for
"maintenance and cure" or damages for injury or death. The right
of seafarers to receive food and lodging and medical care during
illness or injury ("maintenance and cure") while in the service
©of the ship has been a bedrock principle of international
maritime law for more than 200 years. The principle is designed
to protect the welfare of geafarers. The right to "maintenance
and cure" is a fundamental right consistently recognized by U.S.
courts, including the Supreme Court, the courts of other maritime
nations, and international labor agreements. As a practical
matter, Subsection 430(¢c) would remove this right for seafarers
employed on foreign ships trading regularly and primarily in U.S.
ports.
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Another longstanding right supérseded by Subsection 430(c) is the
right of foreign crew to file claime in U.S. courts under the
Jones Act, 46 App. U.S.C. §688, for injury or death aboard
foreign-flag vessels doing business in the United States. This
right has also been reaffirmed by the Supreme Court.' The
Supreme Court recognized the importance of including foreign-flag
vessels as employers under the Jones Act as a matter of
"commercial equity". Denying foreign seafarers the right to sue
in U.S. courts would give a significant competitive advantage to
foreign-flag cruise ships over U.S.-flag cruise ships. Section
430 (c) restricts access to foreign seafarers, but U.S. ssafarers
would continue to have the ability to pursue their claims in U.S.
courts., ‘

Barring foreign seafarers’ access to U.S. courts alse might
vioclate the Shipowners’ Liability (Sick and Injured) Convention
(No. S55), 1936, a convention adopted by the International Labor
Organization and approved by ths United States on October 29,
1938. This convention grants seafarers the right to receive
"maintenance and cure" and to pursue this right in the courts of
all nations in which the convention is in force. We would also
like to call the Committee’s attention to the fact that the U.S.
State Department opposes Subsection 430 (c) bacause of the
commercial disadvantage to U.S,-flag cruise operatione and the
potential conflicts with U.S. obligations under Friendship,
‘Commerce and Navigation treaties whith allow reciprocal access to
U.S. courts by nationals of other treaty parties.

The Office of Management and Budget advises that there is no
cbjection, from the standpoint of the Administration’s pyogram,
to the submission of this report. :

Thank you for the opportunity to comment on Section 430 of
S. 1004, the Coast Guard Authorization Act for Fiscal Year 1996.

Sincerely,
) q ’ .
[ VI Osrddn
Nancy E. Fadden '
ltn enic Lines Litd. v. Rhoditie, 398 U.S8. 306 (1970),

the Supreme Court upheld the right of foreign seafarexs to use
U.S. courts to recover "maintenance and cure* and to make claims
undey the Jones Act.
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Summary of Changes to
House-passed Cruise Vessel Tort Reform Provisions

The House provisions would limit a shipowner's liability for
shoreside medical malpractié¢e on an injured seaman or
passenger treated ashore to the applicable shoreside medical
malpractice liability limit. Revision limits applicability
to U.S. states. -

The House provisions would enable shipowners to limit their
liability for a passenger's emotional or psychological
damages to situations where there was injury or actual risk
of injury due to the shipowner's negligence or intention
through fine print conditions on the ticket. Revision
lowers threshold for liability by eliminating requirement
that injury be "substantial" and also explicitly excludes
sexual harassment, sexual assault, and rape from the
liability limitation.

The House provision would eliminate the ability of non-
resident alien crew members of foreign-flag cruise ships to
sue in U.S. courts when employment or union contracts
stipulate another forum or when a crew member's country of
residence provides a remedy and the shipowner accepts its
jurisdiction. Revision would eliminate U.S. jurisdiction
for negligence when a crew member's country of residence
provides a remedy, but retains U.S. court jurisdiction over
maintenance and cure and unseaworthiness actions by non-
resident aliens. The provision would be limited to foreigm-
flag passenger vessels that transport no more than 75
percent of U.S. passengers in a calendar year and whose
vessels were over five thousand gross tons with
accommodations for at least 100 passengers. The revision
also retains the alien crew member's right to a jury trial.



e

' " S:\WPSHR\LEGCNSL\XYWRITE\OCEANS\CARL.1

A

O 0 3 O W S~ W N -

10

12
13
14
15
16
17
18
19
20
21
22
23
2
25 -

April 30, 1896 (11:28 am.)

[Staff Discussion Draft]
April 80, 1996
(e) Section 20 of the Act of March 4, 1915 (46

U.S.C. App. 688) is amenéed by adding at the end thereof
the following:

“(e) LMITATION FOR CERTAIN ALIENS WHERE

THERE IS AN ALTERNATIVE FORUM.—

“(1) IN GENERAL.—Except for an action for
maintenance and cure, or an.action resulting from
the unseaworthy condition of a véssel, no civil action
may be maintained under subsection (a) for dam-
ages for injury or death of an individual who was
not a citizen or permanent legal resident alien of the
United States at the time of the incident giving rise
to the action if—

“(A) the incident giving rise to the action
occurred while the individual was employed on
board an exempted passenger vessel;

“(B) a remedy is available to, or on behalf
of, the individual bringing the action (or on
whose behalf the action is brought) under the
lawé of the nation of which that individual was
a citizen or permanent legal resident at thé‘
time of the incident giving rise to the action;

and
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2
“(C) the party seeking to dismiss the ac-
tion under this paragraph stipulates to jurisdic-
tion under the laws of. that nation as to such

incident. ‘ i

(2) JURISDICTION NOT IMPLIED.—The provi-
sions of paragraph (1) shall not be interpreted to re-
quire any court in the United States to accept juris-
diction over any action.

“(3) RIGHT TO TRIAL BY JURY NOT IM-
PAIRED.—Nothing in this subsection shall restrict
the right of trial by jury provided under subsection
(a). -

‘“(4) EXEMPTED PASSENGER VESSEL DE-
FINED.—For purposes of this subsection, the term
‘exempted passenger vessel’ means a vessel docu-
mented other than under the laws of the United
States— » .

“(A) less than 75 percent of the pas-
sengers of which, for the calendar year in which
the incident giving rise to the action occurs, are
citizens or permanent legal resident aliens of
the United States; |

“(B) that is of not less than 5,000 gross

tons; and
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1 “(C) that has accommodations for not less
< 2 than 100 passengers.”.
o)

¢

April 30, 1996 (11:28 am.)
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46 USCS Appx § 686 SHIPPING

R

L]
Other provisions: _
Validity of certificates of citizenship issued prior to repeal. Act Oct. 9,
1940, ch 784, § 2, 54 Stat. 1058, provided: “All certificates heretofore
issued to seamen under the authority of section 4588 of the Revised .
Statutes of the United States [former 46 USCS §686] are hereby
, declared void.”.

b -

§ 688. Recovery for injury to or death of seaman

() Application of railway employee statutes; jurisdiction. Any seaman whq ".
shall suffer personal injury in the course of his employment may, at his§
election, maintain an action for damages at law, with the right of trial by§
jury, and in such action all statutes of the United States modifying org
extending the common-law right or remedy in cases of personal injury to:
railway employees shall apply; and in case of the death of any seaman as a4
result of any such personal injury the personal representative of suchg
seaman may maintain an action for damages at law with the right of trial§
by jury, and in such action.all statutes of the United States conferring or%§
regulating the right of action for death in the case of railway employees 3
shall be applicable. Jurisdiction in such actions shall be under the court of 3
the district in which the defendant employer resxdes or in which hls
prmcxpal office is located. :

(b) Limitation for certain aliens; apphcablhty in lieu of other remedy. (1) 3
No action may be maintained under subsection (a) or under any other }
maritime law of the United States for maintenance and cure or for ]
damages for the injury or death of a person who was not a citizen or
permanent resident alien of the United States at the time of the incident ¥
glvmg rise to the action, if the incident occurred— ¥

(A) while that person was in the employ of an enterpgise engaged in 3

the exploration, development, or production of offshore mineral or 45
energy resources—including but not limited to drilling, mappmg.
surveying, diving, plpelaymg, maintaining, repairing, constructing, or ¥

transporting supplies, equipment or personnel, but not including
transporting those resources by a vessel constructed or adapted
primarily to carry oil in bulk in the cargo spaces; and 2
(B) in the territorial waters or waters overlaying the continental shelf
of a nation other than the United States, its territories, or possessions. i
- As used in this paragraph, the term “continental shelf” has the 3
meaning stated in Article I of the 1958 Convention on the Contmen-
tal Shelf.

(2) The provisions of paragraph (1) of this subsection shall not be
applicable if the person bringing the action establishes that no remedy
was available to that person—
(A) under the laws of the nation asserting Junsdlctlon over the area in
which the incident occurred; or

456




46 USCS Appx § 688

" (B) under the laws of the nation in which, at the time of the incident,
the person for whose injury or death a remedy is sought maintained
‘ cmzenshlp or residency. i
; . 4, 1915, ch 153, § 20, 38 Stat. 1185; June 5, 1920, ch 250, § 33, 41
ISta t. 1007 Dec. 29, 1982, P. L. 97-389, TltleV § 503(a), 96 Stat. 1955.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES

References in text:

“Statutes of the United States modifying or extendmg the common-law
right or remedy in cases of personal injury, to railway employees™ and
“statutes of the United States conferring or regulating the right of
action for death in the case of railway employees”, referred to in this
section, probably are references to the Federal Employers’ Liability
Acts, Act June 11, 1906, ch- 3073, 34 Stat. 232; Apr. 22, 1908, ch 149,
35 Stat. 65; Apr. 5, 1910, ch 143, 36 Stat. 291; and Aug. 11, 1939, ch
685, 53 Stat 1404, which appear generally as 45 USCS §§ 51 et seq.
For full classification of such Acts, consult USCS Tables volumes.

“The 1958 Convention on the Continental Shelf”, referred to in this
section, occurred at Geneva on April 29, 1958, and entered into force ~
for the United States on June 10, 1964. See 15 UST 471; TIAS 5578.

Amendments: )

1920. Act June 5, 1920, substituted this section for one which read: “In
any suit to recover damages for any injury sustained on board vessel or
in its service seamen having command shall not be held to be fellow-

servants-with those under their authority.”.

1982, Act Dec. 29, 1982 designated the existing provisions as subsec.
(a); and added subsec. (b).

Other provisions: ’ '

Application of amendment made by Act Dec. 29, 1982. Act Dec. 29,
1982, P. L. 97-389, Title V, § 503(b), 96 Stat. 1956 provided: “The
amendment made by this section [see the 1982 Amendment note] does
not apply to any action arising out of an incident that occurred before
the date of enactment of this section [enacted Dec. 29, 1982].”.

CROSS REFERENCES

g Jurisdiction of admiralty and maritime cases, 28 USCS § 1333.
¢ Nonremovability of Federal Employers’ anblhty Act actions from state
com’t, 28 USCS § 1445,
e Jury trial in admiralty and maritime cases, 28 USCS § 1873.
Fees and costs in seamen’s suits, 28 USCS § 1916.
3 ‘Inoongshoremen s and Harbor Workers’ Compensation Act, 33 USCS §§ 901
B Liability for injuries to railroad employees, 45 USCS §§ 51 et seq.
E Limitation of vessel owner's liability, 46 USCS Appx §§ 181 et seq.
g Death on high seas by wrongful act, 46 USCS Appx §§ 761 et seq.
Limitation of actions for maritime torts, 46 USCS Appx § 763a.
S“lts in Admiralty against United States for damages caused by public
» 46 USCS Appx §§ 781 et seq.
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THE WHITE HOUSE

WASHINGTON
May 9, 1996

MEMORANDUM FOR BRUCE LINDSEY

CC: JACK QUINN, KATHY WALLMAN
FROM: ELENA KAGAN £~
SUBJECT: CRUISE VESSEL TORT REFORM

I received the attached from Jim Brown of OMB today. As
Brown's memo notes, the Department of Transportation would like
to know whether the cruise vessel tort reform provision in the
Coast Guard Authorization bill might provoke a presidential veto.

Brown told me on the phone that some members of Congress are
working on a compromise provision that would delete the limits on
liability for malpractice and emotional distress, but retain the
bar on foreign seamen suing foreign-flag vessels in U.S. courts.
My sense, however, 1is that this bar is the most problematic
aspect of the provision, because of the competitive advantage it
gives to foreign-flag shipping over U.S.-flag vessels.

What should we tell Brown and the Transportation Department?
(You can ignore the part of Brown's memo that requests guidance
by "this afternoon." He is not expecting anything before next
week.)
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EXECUTIVE OFFICE OF THE PRESIDENT
09-May-1996 10:53am

TO: ' Elena Kagan

FROM: James A. Brown
Office of Mgmt and Budget, LRD

SUBRJECT: Liability provision in Coast Guard Authorization bill

Negotiations between -House and Senate conferees on S. 1004, the
Coast Cuard Authorization Bill for FY 1996, have been stalled for
several months over a liability provision included in the House
version of the bill.

On March 27 the Department of Transportation sent a letter to
conferees '"strongly recommending* that the provision be deleted.

Since then, there has been a lot of activity regarding liability
limitation provisions in other legislation. The Department has
asked us to provide (hopefully, this afterncon) a current reading
on whether the provision would tolerable, even though
objectionable, in an enrolled Coast Guard authorization bill, or
whether it is so objectionable that the President would feel
required to veto the bill,

I will fax the provision to you separately, and will be grateful
for any guidance you can provide. Thanks. -

o
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Coast Guard Authorization Act For Fiscal Year 1996 (Engrossed House Amendment)

SEC. 430. CRUISE VESSEL TORT REFORM.

(a) Sectinn 42R3 of the Revised Statutes of the United States (46 App. 183), is amended by adding a new subsection
(@ to read as follows:

'(®) In a suit by any person in which a shipowner, operator, or employer of a crew member Is claimed to have direct
or vicarious liability for medical malpractice ar ather tortious conduct occurring at a shoreside facility, or in which
the damages sought are alleged to result from the referral to or treatment by any shoreside doctor, hospital,
medical facility, or other health care provider, the shipowner, operator, or employer shall be entitled to rely upon
any and all statutory limitations of liability applicable to the doctor, hospital, medical facility, or other health care
provider in the State in which the shoreside medical care was provided.'.

(b) Section 4283b of the Revised Statutes of the United States (46 App. 183¢c) is amended by adding a new
subsection to read as follows:

‘(&) Subsection (a) shall not prohibit provisions or limitations in contracts, agreements, or ticket conditions of
carriage with passengers which relieve a manager, ageni, master, owner, or operator of a vessel from liability for
infliction of emotional distress, mental sufforing, or psychological infury so long as such provisions or limitations
do not limit liability if the emotional distress, mental suffering, or psychological injury was--

‘(1) the result of substaniial physical tnfury to the claimant caused by the negligence or fault of the
manager, agent, master, owner, or operalor;

'(2) the result of the claimant having been at actual risk of substantial physical injury, which risk was caused
by the negligence or fault of the manager, agent, master, owner, or operator; or

'(3) intentionally inflicted by the manager, agent, master, owner, or operator.'.

(c) Section 20 of chapter 153 of the Act of March 4, 1913 (46 App. 0688) is amended by adding a new subsection to
read as follows:

‘(¢) Limitation for Certain Aliens in Case of Contractual Alternative Forum-

‘(1) No action may be maintained under subsection (a) or under any other maritime low of the United States
Jor maintenance and cure or for damages for the injury or death of a person who was not a citizen or
permanent legal resident allen of the United States at the time of the incident giving rise to the acllon, {f the
incldent giving rise to tha action accurred while the person was employed on board a vessel documented
other than under the laws of the United States, which vessel was owned by an entity organized other than

" under the laws of the United States or by a person who is not a citizen or permanent legal resident alien.

‘(2) The provisions of paragraph (1) shall only apply if—.

‘(A) the incident giving rise to the action occurred while the person bringing the action was a party
to a contract of employment or was subject 10 a collective bargaining agreement which, by its terms,

provided for an exclucive forum for resolution of all such disputes or actions in a nation other than

06/09/98 09:34:09
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the United States, a remedy s avatlable 1o the person under the laws of that nation, and the party
sceking to dismiss an action under poragraph (1) is willing fo stipulate to jurisdiction under the laws
of much nation as to such incident; or

‘(B) a remedy is available to the person bringing the oction under the laws of the nation in which the
person maintained citizenship or permanent residency at the time of the Incident giving rise to the
action and the party seeking 1o dismiss an action under paragraph (1) is willing to stipulate to
Jurisdiction under the laws of such nation as to such incident.

THIS SEARCH THIS DOCUMERT GO 0

Wext Hit Forward New Search
Prev Hit Beck SomePage
ait List Best Seotions Help

Doc Contanta

20t2 05/09/96 09:34:17



OMB/LRD/ESGG ID:202-395-3109 MAY 038’96
L4

¢ e

9:59 No.016 P.0S

U5 Ovpertment of

frontmortatian ) .
Oftee et me . GENERAL COUNSEL . :ﬁ) ‘"l:.. oét.w
of TOMPOGNON - '

March 27, 1996 , .

The Honorable Larry D. Presslerx
Chairman :
Committee on Commerce, Science and Transportation '
Russell Benate Office Building :
Washington, D.C. 20510

Deay Mr. Chairman:

The Department of Transpcrtation respectfully submits the
following comments opposing the enactment of Section 430 of

8. 1004, the Cruiee Vessel Tort Reform provision.contained in the
Coast Guaxd Authorization Act for Fiscal Year 1996, as pasced by
the House on February 22. 1996. The Senate’s version of

S. 1004 does not contain a provieion gimilar to Section 430. The
Department strongly recommends that the provision be deleted frow
8. 1004 during confsrence because ¢of the adverse competitive
effect on' U.8.-flaeg cruise ship companies, the potential harm to.
U.S. passengers on cruise ships, and the potential abrogation of
rights currently granted to foreign seafarers by U.8. convention
and law. ' .

Because Section 430 has no effect on the safe operation of cruise
vegse.g, it should not be included in an othsrwise '
noncontroversial Coast Guard Authorization bill. The |
disagreemant over this provision now threatens the succaess of

§. 1004 in thig Congress. S. 1004 contains too many agreed-upon
provisiong important to the Coast Quard, the Coast Guard
Auxiliary, the maritime industry and the general .publié, to allow
the "cruise veassel tort reform" debate to further delay its
enactment. ) . :

Section 430 has thrae major provisions which are discussed below.
On their face, tha limited liability prcvisions in the: first two
gubgsections apply to 3ll passengers on cruise vessels leaving
U.S. ports and to both U.S.-flsg and foreign-flag cruise vessels
operating out of U.S. ports. Howevar, 95 percent of the
passengers on cruises—seaving U.S5. porxts are U.S8. citizens and
nearly all of thoese vessels are foreign-flag. Thus, the adverse
impact of the provisions falls mainly on U.S. passengers while at
the same time benefiting foreign-flag cruise operators.--
operators who pay few U.S5. taxes and avoid U.8. minimum wage and
fair labor laws., 7The third subsection gives a competitive
advantage to foreign-flag cruise vessel owners by allowing them
to escape liability in U.S. court for injuriee to their foreign
crew, while U.S.-f.ag vessel owners would remain liable f{or
injuries to their crew. '

2/8'd . WoBTIER 96, B2 ¥k
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LIMIT LIABILIAY FOR MEDICAL MALPRACTICE

Tha first part of Section 430 limits the liability of cruise ship
owners in certain malpractice tort actions brought by passengers.
Under Subsection 430(a), a cruise ship owner'’s liabiXLty cannot
exceed the legal liability of the shore-based facility where a
8ick or injured passenger is taken for treatment.’ AsS a result,
this subssction may encourage a cruise ship ownexr to "forum shop"
and limit its potential liability by referring a sick or injured
passenger to trsatment in the port with the most restrictive
malpractice laws, rather than the closest port with the best
available hospital. This provision could harm U.S. passengexrs by
reetricting theixr ability te heold the cruise ship owners fully
accountable for mistreatment or injury raesulting from the owners’
referral to a local facility.

LIMII_L1AE1LIIX_EQB.EMQIIQHAL.DI&IB‘ES‘_EZQ.'

Subsection 430(b) limits the liability of cruise ship ownexs in
civil tort actions brought by passengers for the infliction of
emotional discress, mental suffering or paychological injuxy.
Through conditions printed on passenger tickets, cruise vessel
owners may limit the recovery of an injured passenger for
emotional damages toO instances where emotional distress was tre
direct result of substantial physical injury. Compensation for
emotional injury is the primary civil remedy in rape cases, for
axample, which, unfortunately, do occur on cruise vessgels,
Subgaction 430(b) would allow a cruise vsssgel owner to escape
liability for emotional distress or psychological injury suffered
by a paseenger raped on a cruiase ship unlaess there is also ‘
substantial physical injury.

PRECLUDE ACCESS TO U.S. COURTS BY FOREIGN SEAFARERS

subgection 430(e) bars foreign seafarers injured on board a
foreiogn-£flag vessel from bringing an action in U.8. courts for
"maintenance and cure" or damages for injury or death. The right
of seafarers to receive food and lodging and medical care during
illnegs or injury ("maintenancae and cure") while 'in the cervice
of the ghip has been a bedrock principle of international

‘ maritime law for moxe than 200 years. The principle is designed
to protect the welfare of seafarers. The right to "maintenance
and cure" is a fundamental xright consiatently recognized by U.S.
courts, including the Supreme Court, the courts of other maritime
nations, and international labor agreements. As a practical
matser, Subsecticn 430(c) would ramove this right for seafarers
employed on foreign shipe trading regularly and primarily in U.S.
ports.

2/9°d _ WUET:60 96. B2 &ul
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Another longs:anding right superseded by Subsesction 4ao(c) is the
right of foreign crew to file claims in U.8. courts under the
Jones Act, 46 App. U.S.C. §688, for injury or death aboard
foreign-flag vessels doing business in the United States. This
right has alsc been reaffirmed by the Supreme Court.! The
Supreme Court recognized the importance of including foreign-flag
vessals as employers under the Jones AcCt a3 a matter of
"commercial equity*. Denying foreign seafarers the right to sue
in U.S. courts would give a significant competitive advantage to
foreign-flag cruise ships over U.S.-flag cruise shipe. Section
430(c) restricts access to foreign seafarers, but U.8. seafarers

would continue to have the ability to pursue theix claims in U.S.
courts.

Barring foreign scafarers’ access to U.S. courts-also might
violate the Shipowners’ Liability (Sick and Injured) Cébnvantion

. (No. BS5), 1936, :a convention adopted by the Internaticnal Labor
Organization and approved by the United States on October 29,
1938. Thie convention grantsd seafarera the right to receive.
nmaintenance and cure" and to pursgue this right in the courts of-
all nations in which the convention is in force.. We wouid also
lika to call the Committee’s attention to the fact that the U.S.
state Department opposes Subsection 430 (c) bacausae of the .
commercial disadvantaga to U.S.-flag cruise operations. and the
potential conflicts with U.8. obligations under Friendahip,
Commerce and Navigation treaties which allow Teciprocal access to
U.S. courts by nationals of ocher treaty parties.

The Office of Management and Budget advises that there - is neo

objection, from the standpoint of the Administration’s. program.
to the submission of this report.

Thank you for the epportunity to commant on Section 430 of
S. 1004. the Coast Guard Authorization Act for Piscal Year 1996.

Sincerely, . -

'In Hellenic Lines Ltd. v, Rhoditis, 398 U.S. 30€.(1970),
the Supreme Court upheld the right of foreign seafarers to use

U.S. courts to recover "maintenance and cure" and to make claims
under the Joneeg Act. '
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EXECUTTIVE OFFICE OF T HE PRESIDENT

TO:

FROM:

SUBJECT:

22-May-1996 04:00pm
Elena Kagan
James A. Brown

Office of Mgmt and Budget, LRD

Coast Guard Authorization Bill--liability issue

Is there any guidance I can pass on to Transportation regarding
whether the President would be likely to feel compelled to veto
the liability provision in this bill?

Thanks for your help.



EXECUTTIVE OFFICE OF T HE PRESIDENT
15-May-1986 04:02pm

TO: Elena Kagan

FROM: James A. Brown

Office of Mgmt and Budget, LRD

SUBJECT: Coast Guard Authorization Liability Issue

I wanted to check in with you to see whether you had been
successful in obtaining guidance on whether the President would
feel compelled to veto this bill if it contained the liability
provision I shared with you last week.

Thanks.
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I wanted to update you on where we are on the cruise vessel
tort reform provision included in‘the House passed Coast Guard
bill. TI have inc¢luded a statement on the currxent law, background
information, and a list of potential options for further change.

Compensation and Personal Injury Remedies for Foreign Seamen:

On May 9, 1995, the House of Representatives passed the
Coast Guard Authorization Act. The bill includes a provision
(section 430) entitled "Cruise Vessel Tort Reform". The
provision was added to the Bill as part of the Committee en
bloc amendment without any discussion. No hearings have been
held on the issue by either the House or Senate. The provisions
of 430(a)&(b), respectively, extended state law limitations on
certain medical malpractice claims, and restricted the rights
of passenger claims for damage for emotional distress. Senate
concerns about the application of sections 430(a)&(b) have been
resolved. However, the provision restricting the rights of
foreign seamen to bring suit in the United States remains
unresolved. : :

Subsection 430(c), as originally proposed, would eliminate
the right of an alien c¢rew member serving aboard foreign flag
vessels to maintenance and cure or for damages for injury or
death. The provision would only apply 1f the crew member was
party to a collective bargaining agreement providing for an
exclusive forum for resolution of all such disputes in an nation
other than the United States; or if a remedy is available to the
person under the crew member's national laws.

Maritime personal injury law:
' ’

A suit for personal injuries resulting from a maritime tort
in connection with a vessel on navigable waters can be brought
on the admiralty side of Federal District Courte. This grant
of authority to District Courts is found at 28 USC 1333, which
states, "the district courts shall have original jurisdiction,
exclusive of the courts of the States, of any civil case of
admiralty or maritime jurisdiction, saving to suitors all other
remedies to which they are otherwise entitled." The savings to
suitors c¢lause has been construed to provide personal injury
claimants the right to proceed in personam in State court,
provided that the jurisdictional requirements of State court can
be met.. Federal Districts Courts have exc¢lusive jurisdiction
over in rem claims. Even though a maritime personal injury claim
is brought on the civil side of the Federal District Court, the
substantive federal maritime law controls.

A seaman is entitled to three remedies for personal
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injuries:

~(1) Maintenance and cure. General maritime law affords to
all ill or injured seamen the right to receive medical treatment
and to be maintained ashore when he falls ill or is injured while
in the service of a vessel. This right includes the right to
receive medical treatment to the point of maximum cure, and does
not allow the seamen to recover for injuries of a permanent
nature. Maintenance and cure is an extremely old legal xight
that has been traced to Roman law. U.S. treaty law (treaties of
friendship, commerce and navigation and the Shipowners Liability
Convention of 1936) reserve access to U.S. court for a11en seamen
claims for malntenance and cure.

(2) Unseaworthiness. Under general maritime law any
individual with a contractual nexus to a vessel owner may
recover from a vessel owner for injuries caused by the
unseaworthy conditions of a vessel. The warranty of
seaworthiness is another ancient maritime right, dating back
to Roman law. The warranty seaworthiness was originally a duty
undertaken by a shipowner to a cargo shlipper to "provide a
seaworthy vessel and to szupply and keep in order the proper
appliances appurtenant to the ship”. 1In the late nineteenth
century, the warranty of seaworthiness was extended to seamen.
The warranty now covers longshoremen, .third party contractors,
invitees, and passengers.

(3) Jones Act (46 USC 688). The Jones Act, enacted in 1920,
provides seamen with a right to a jury trial for any personal
injuries caused by the negligence of a shipowner. Contributory
negligence is not a bar to recovery, but does mitigate the
employees' recovery. The negligence action is identical to the
right afforded to railroad employees under FELA, and the statute
incorporates FELA by reference.

foreiqgn seamen:

’
Forelgn seamen have been always been allowed to bring suit
for injuries and illness in the United States. Seamen remedles
were initially restricted to claims for maintenance and cure and
unseaworthiness, until Congress enacted the Jones Act in 1920.
Congressional consideration of the Jones Act clarified that
foreign seamen were elligible to sue under the provisions of the
Jones Act. 1In fact, one of the primary reasons for extending the
provisions of the Jones Act to foreign seamen was to equalize the
burden facing U.S.-flag operators and the burden facing foreign
flag operators. These protections are important to foreign seamen
who are usually resaidents of third world countries, and who, 1in
all likelihood, do not have a legal system that affords injured
workers remedies for employer negligence. Many rights afforded
to U.S. seamen in their labor contracts, or under their shipping
- articles, are not afforded to foreign seamen in their shipping
articles as a result of the unequal bargaining powers of the
shipowner/employer.
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U.S. courts have limited the right of foreign seamen to sue
in the United States through doctrines of choice of law and forum
nonconveniens. The seminal case on choice of law in maritime
cases is Lauritzen v. Larsen, 345 U.S. 571 (1953) which was
further refined in Hellenic Lines v. Rhoditis, 398 U.S. 306
(1970). In these cases, the Supreme Court enumerated nine
factors to considered in determining the proper choice of law and
whether another forum is more approprlate for the disposition of
the claim. The nine factors that are considered in the forum
nonconveniens determination are:

1) the place of the wrongful act;

2) the law of the flag;

3) the domicile of the seaman;

4) the allegiance of the defendant shipowner;

5) the place of the execution of the employment contract;

6) the inaccessibility of the foreign forum;
) the law of the forum;

8) the base of operations;

9) the place of substantial and continuing contracts of the
shipowner. '

The last two factors were added to the forum nonconveniens
determination in response to the prevalence of vessels operating
under flags of convenience. 1If, after the court considers the
foregoing factors, it determines that the majority of contacts
lie elsewhere the action may be transferred.

Options for further change:

After your initial objections to the cruise ship tort reform
provisions, the cruise ship industry reformulated theilr original
offer. The revised offer resolved the concerns about sections
430(a)&(b). The revised offer on 430(c) restricted the
applicability of the limitation on suits for injuries or illness
to foreign flag pasisenger vessels, and proposed to allow foreign
seamen to bring suit for maintenance and cure. ®

After reviewing the cruise ship industry draft, you tendered
a counterproposal to restrict the applicability of the limitation
on suits for injuries or illness to foreign flag passenger
vegsels that carried at least 25% non-U.S. citizen passengers (we
expect to have to delete this provision, since most all of the
cruise ship operations derive over 90% of thelr revenues from
U.S. passengers) and expanded the right of foreign seamen to
bring suit to include actions for unseaworthinegss in addition to

actions for maintenance and cure, including the right to a jury
trial.

Your offer was intended to respond to the cruise ship
operators position that injury claims were being made
frivolously. The standard in a Jones Act case is whether "any"
negligence occurred, and contributory negligence does not bar
recovery-- it only mitigates the amount of recoverable damages.
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As such, it is very easy to defeat a defendants motion for
summary judgement, since all the plaintiff need prove was that
therp was negligence. However, in a case for damages under the
warranty of seaworthiness, the standard is sufficiently higher.
The standard is whether the vessel wag reasonably fit for its
intended purpose. This standard would make it much more
difficult for the plaintiff to defeat a motion, for summary
judgement, and allow the defendant to decrease his exposure to
potential frivolous claime. While your proposal does raise the
bar to a right to a jury trial, it also maintains the right of
seamen to recover for unseaworthiness to compensate the seamen
for permanent injury, sSuch as the loss of a limb, since
maintenance and cure only covers to the point of maximum recovery
and would not include damages to compensate for permanent

disability.
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Coast Guard
- .Bill Cruises
“Into Trouble

By Guy Gugliotta

Washington Post Staff Writer

ccording to Rep. Don
Young (R-Alaska), it was
: a “noncontroversial man-

ager’s amendment,” a legislative

massage that makes a bill more =

attractive to more members as it
comes to the House floor.

The amendment passed the
House by voice vote on May 9,
1995, and the underlying Coast
Guard Reauthorization Bill fol-
lowed 406 to 12. Only afterward
* did people read the fine print.

It turned out that the amend-

ment limits the right of foreign

seamen to sue in U.S. courts for

0\9

5 TS /

grievances against foreign cruise =~ '

" ship lines, most of them flying
. foreign flags.

This has provoked opposition
from consumer groups, trial law-

- yers, U.S., labor unions and.eve,n' :

a bunch of ministers and

‘who have taken Kathie Lee Gif-

ford to task for pitching a crmse
line on TV.

Their point is that the foreign-
ers, the vast majority of the
60,000 crew members employed
aboard 87 ships from 19 differ-
ent foreign-owned cruise lines,
tead to come from countries like
Honduras and the Philippines

‘where legal recourse may be
limited, to put it kindly. If they
can't sue in the United States,
they can'’t sue anywhere.

" The cruise lines are miffed-be- .

cause a half-dozen lawyers in
South Florida (cruise ship cen-
tral) are making a fortune filing
frivolous damage suits on behalf
-of people who either signed con-
tracts not to sue or have perfect-
ly good courts in their home
countries.

The bill has iangulshed for
- more than a year, waiting to go
to a House-Senate conference
while lawmakers try to resolve
this impasse. There-is little evi-
dence of movement. ‘

Both sides have scored im-
pressive victories in this duel.
The International Council of
Cruise Lines, representing the
companies, gets.top marks for
sneaking the amendment into
' t_he bill. Who says' outlanders

can’t master the system? :

“There has been growing
abuse of litigation,”, said council
president Cindy Colenda. “Our .

of sailors’ complaints. Who' can
argue with God? :

“It is not uncommon to hear
from a seafarer that he’s being

- denied access to medical help, or

just not getting a square deal,”
said the Rev. Paul K. Chapman,
a Baptist minister in New York

and executive secretary of the

association. “We see cases of se-
rious exploitation.”

".On May 29, the association is-
sued a news release urging Gif-
ford to “temporarily disassociate
herself” from Carnival Cruise

- Lines, andalsopomtedoutthat

foreign lines pay no corporate in-
come tax in the United States

while making huge profits carry- -
“ing U.S. citizens to and from

U.S. ports.

- Young’s officé, meanwhile,
maintains that the boss’s amend- :

ment simply sought to unclog

.the U.S. court system. Rep.

James A. Traficant Jr. (D-Ohio),
the Democrats’ floor manager
for the Coast Guard bill, accept-
ed the explanation, but noted in
a letter to Young that U.S. sea-

* farers’ unions “have some legiti-
* mate concerns.”

Like: Why should a cruise line
ever hire a gringo who can sue

‘ e
o
ey

‘ n . svmun.nscnroér_nswgmumnmsr
interest is that all countries have -in the United States when they
adequate remedies for protect- can get a Colombian who can be
ing their seamen. It is absolutely fired in Miami the first time he
inaccurate that we're cutting off complains? He can sue in Barran-
their rights.” _  quilla, of course, if he can scrape
. But the opposition has made a  up the money to get home.
handsome recovery. The North At present,” the council does
American Maritime Ministry As- - not seem to be:winning the war’
‘sociation, representing chaplains  of words. Colenda ‘contends, for
in 125 U.S. and Canadian ports, 'example,thattherexs‘hoconv'
presented firsthand experience . tact” between the United States”

- and foreign cruise lines with for-

eign crewmen.

Whoops! What about the 4.5 -
million passengers the cruise

ships carry annually, the over-

‘whelming number of whom are | -
Americans? And what about the | .
'450,000 direct and indirect :
. shoreside jobs the industry has
created i in the United ‘States? .

“This is a de facto Amencan
business,” Chapman said.

~ Colenda also notes that for- -
eigners compete dramatically for

every cruise ship job opening:

“Caribbean nationals, if they can ..
even get a job in their country, ::
. are very, very sausﬁed to have :
" jobs-on our ships.”" a
Whoops! If cruise sh:ps hold

the same attraction as-a Mexican
border magquiladora, maybe it’s
time for Congress to take a clos-

-er look at wages and workmg

conditions.
“Our strategy is to say fhxs in-
dustry is out of control,” said Joe

‘Belluck, staff attorney at con-.

sumer group Public Citizen’s
Congress Watch. “Our strategy
is to signal to them [the cruise

lines] that ‘you don’t want to

push this.” ”




THE WAsqlﬁcfoN l_’osw )
Tuespay, June 11, 1996

« - By Spencer S. Hsu and Peter Baker

Washington Post Staff Writers

Sen. John W. Warner and challenger
James C. Miller Il rushed to the finish of
Virginia’s GOP Senate campaign yesterday
just as they began it: a highflying incumbent
using the advantages of money and populari-
ty and an underdog laboring quietly to lead a
grass-roots revolt. : ‘ '

Heading into today’s open primary, Warner

. hopped across Virginia in a chartered plane,

barnstorming at -colorful rallies in all the -
state’s major television markets. Miller,
meanwhile, steered his red Dodge pickup
truck through small Shenandoah Valley towns,
keeping a relatively low profile while trying to

stir support among the rural and religious con-

PRIMARY, From B1

staked out territory to the political
right of Warner. Unlike Warner,
Miller opposes abortion in cases of
rape or incest. Miller-also has advo-
cated repealing the assault weapons
ban and replacing the federal income

. tax with a flat tax. ) :

. But Warner has responded with a *
general election-style television ad
campaign that has saturated the air-
waves with glossy personal state-
ments and personal attacks on Miller
that the underfunded challenger.
-couldn’t afford to answer.

“People . . . see me as a person of
integrity and character and a person
-who will put the interests of the
state first,” said Warner, 69, holding

| servative voters who are key to his hopes. -
I Their campaigning styles were typical for
i a primary race in which the well-funded
- Warner has skirted the state GOP’s more- Norfolk. “The targer fosuo 15 th
. conservative leadership by trying to appeal - Nortoik. “ihe T 1SS
- directly to moderate and suburban voters. In ecom;(llny bt;f the state and the ability
a barrage of television advertisements, _toholdjobs and increase jobs.” : .
- Warner has touted his ‘seniority and role in ;
: et inhe . Miller brushed off the unusual na-
landing federal jobs and projects. ture of his final day, noting his early
Millpr is trying to.capitahze ON SOME COD- 11 rino appearances on “Fox Morn-
| servatives’ anger with Warner for, among ;p; News” in Washington and a
other things, refusing to support Oliver L. Chrictiansburg radio call-in show, -
North’s bid for Senate two years ago. The 54 saving he had wanted to visit ev-
- former federal budget director’s low-budget ery part of the state in the 10 days
campaign is hoping that a boost from angry gince the state GOP convention.
J Christianoonservativ&s,mralvotersandgunJ‘ His tour seemed designed to fit

newspaper endorsements and a copy
of his voting record during a tele-
vised morning news conference in

! In the End, '—Wam‘er and M iller to Théir Oum Styles Stay True \

- said. “He’s not faithful to

enthusiasts will help Miller upset the three-
term incumbent. - : .
In Alexandria yesterday afternoon, 80
Warner supporters with red, white and blue
signs lined the steps of Market Square,
chanting “Six more years!” and applauding
V_Vamer’s every move—stepping onto the
sidewalk, putting on his blue blazer, turning -

" to the TV cameras. . -
“Turnout tomorrow will be significant and
: histpric,”boastedWamer,whoishopingfor :
"a high turnout among voters who are not -

GOP loyalists. “I accept humbly the very

strong. likelihood I will be the Republican

nominee!” o :
In the Valley, Miller typically-was greeted

by one or two local supporters as he shook

hands in local shops in the towns of Berry-
ville, Front Royal and Chester Gap. “I'm Jim
Miller, and I hope I can count on your sup-
port in tomorrow’s Republican pri . he
told them, repeating the refrain all day, -

. “You've got my vote,” said W.R. Miller, -
80, an elecujqnm.engineer who left Falls
- Church to retire in a log cabin overlooking -

the Shenandoah.River in Front Royal. Shop-
ping at the local Kmart, W.R. Miller echoed
the sentiments of many of the challenger’s
supporters. ‘T just don’t like Warner,” he
the party.
should they support him* - ° .
. Bo’ﬁdes basing his campaign on co, :
tives’ anger-at Warner, James Miller: has
See PRIMARY, B5, CoL. 3.

his need for a low turnout today. Po-
litical analysts say Miller’s chances
are better if fewer people vote, be-
cause the hard-core Republicans
who hate Warner are certain to

- show up, while moderates, indepen-

dents and even Democrats who like
the senator are less likely to feel the
urgency. : f'.' E ; L

Miller, 53, repeated his complaint
about Warner’s -open invitation for
non-Republicans to cross over and
vote, “I just think that’s -unethical,”
Miller said. “This is the primary for
Republicans. Democrats nominated
-their candidate.” S e
" If a lack of excitement-about to-

day’s primary is good news for Mill-
er, then he might have been heart-
-ened by the reactions he got yester-.
day in the Shenandoah Valley as he.

darted into traffic and walked

through stores, greeting residents.

~ He wrapped up his campaign last

night at a hot dog roast in a half-
- empty fire station hall with about 30 .
supporters in the isolated mountai
town of Chester Gap. :
Earlier, at a Hallmark store in-

" Front Royal, Miller came across-Ai-

mee Sirna, 18, and Nicole Randall,
19, who were civic-minded enough
to register to vote but seemed to
find the whole primary business a bit
mystifying. ’

Sirna: “Who are you running
against?” = :

Miller: “John Warner.”

Sirna; “Is he a Democrat?”

Miller: “No, he’s a Republican.”

Sirna: “So you're both Republi-
cans? Then there’s not a choice.” .
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aApril 25, 199¢

Mr, Bruce Lindsey
The white House
Washington, D.C.

Re: Cruisge Vessel Tort Reform Act

Dear Bruce:

It 18 my understanding that one of your responsibilicies is
advising the President regarding tort reform matters. I have been
contacted by some friends and 1oyal Democrats regarding the Cruise
Vesgel Tort Reform bill, This issue is of particular importance to
the Miami community because, for practical reasons, most foreign
eeamen claims nationwide are filed in Miami. Although the
provisions of the bill pertaining to passengers (both as to
frivolous suits and to medical malpractice claims) are significant,
the forei sgamen provisio are the most important. AsS can be
seen in the attached brief memo from William Huggett, a loyal long-
time supporter of both the Party and the President, the provigions
Eertaining to cruige vessel tort reform are unfair, and it is

mportant for the White House to exert pressure on the Conference

Committes to delete the cruise line amendment, or to veto the final
bill if the conferees in both houses insist on including the cruise
line amendment.

Although it appears to make some sense to prevent foreign
seamen from bringing esuilt against foreign registered vessels in
U.8. tourte, tha igsue actually is a red herring. For one thing,
the actual burden on the courts is fairly minimal, as William
Huggett points out in hig memo. Moreover, although the cruisge
lines in guestion are "foreign regisctered vessels", these simply
are flags of convenience. The vescels are based in, and operate
from, U.S. ports, but avoid U.S. inceme taxes. They compete
directly with both 2American shipping companies and with the
American tourism industry generally. 1In effect, they werely are
seeking & furxther competitive advantage over American-based
shipping companies, since the latter would etill remain liable forx
geamen's suite. Additionally, since only foreign seamen would be

FOWEN CALLOWAY, Vice Chair *TERRY OAVALDA, Secretsry *JOSEPH] BURNSIDE, Treasurer
*CYNTHIA TIALL, State Committeewoman * BILL MAUK IR, State Commilleemon
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Mr. Bruce Lindgey
April 25, 1996
Page 2

excluded from suing under this provigion, the effect would be to
cost American seamen their jobs, since it would ba much cheaper,
and gafer, to hire foreigners than Americans. Note that the bill
would apply not only to cruise ships, but algo to cargo ships and
tankers, Ultimately, even more MAmerican companies would go
offshore, fly foreign flags, and hire foreign secamen.

The bill also would be horribly unfair to foreign seaman.
Even those bhased in the United States, serving American tourists
daily, would be left with wirtually no recourse., They could be
fired and deported home at any time, even if injured or sick.

In summary, Bruce, the bill is unfair and anti-competitive.
I hope that the Whito House is able to prevent its passage into
law. Some of the bill's opponents, such ag William Huggett, would
1ove the opportunity to speak directly with you about the bill.
Are you planning to come to Miami with the President on Monday? If
g0, we would greatly appreciate a meeting.

Please contact me at my law office, (305) 949-6600, or at my

voice pager, (305) 787-9805, to further discuss this issue upon
récaeipt of this wmemo. Thank you for your consideration.

{ Jolf

JOGEPH &, GELLER

sincerel

J8G/Jjc
cc: George Stephanopoulos
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Law DESEEs OF

i ‘ WiLtiAM HUGGETT
' k 68 WESTY FLAGI Fra STRECET
SUITE 400 CONCORD MUILRING
MIAMI, FLOMIODA INDO
VL L LA uuui'ut'r'r CROFTADIONAL ADRITHATION
ANNA M, CORNAVATCA 1ELEPMONE (MO A7) 183

Et LYY
April 23. 19%¢ ras{ 39 0533

Joseph S. Geller, Rsquire VIA_FACSIMILE
Sheraton Dopign Center (305) 920-68685

Office Plaza « Suire 403
1028 Griffin Read
nania, Floxida 33004

Rea; Cruiwe Vercel Tore Roform Amendment to the Coawt Cuard
Roauthorization Act
Dear Joe@:

Enclozed please find the following:

. A two and & half pago wamorandum detailing the isaues ag you
requested me to write;

Trannpgrtutignaetter opposing the Amendmént. from the Department of :
3, One page position paper from me (Cruise Lines); :
4. Three page positien paper trom ATLA and myself (Oppose);
. Two page position paper from ATULA (Blimanating)
6. Ona psge pocition paper from ATLA (Talking Pointe))
7. One page position paper from ATLA (Clogging Courte)
Q. Article from the Miomi Herald on Carnival cruise Lines'
recent daenings;
9, Bpeech Py Senatoxr Hollings, in favor;
10. Epeecch by Senator Kavry. in favor;
1. Bpecch by f%enator Lott, opposing;

12. Article grom the "Legal Times” on how Don Young got the Rill
thrqugh the Houry with no commicvtee scsignment notice or dadbars; and

13, Copy of the Biil,
Hopefully, I have not overburdened you with materisis.

HUGGETT
wH/ sg
Encloyures
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b -

LER P.0S
APR-—25S—-96 THU &:46 GELLER & GEL
o TETTEAS8E 04590 Willlam Huggett, Pa

. 903 939 Os33 P.oz

M——!L_AL_JQ__E__Eu_lL“JL_Ji__!

TQ: Joseph Geller
FROM: William Huggett
RE: Cruise Vessel Tort Reform Act - Apyil 23, 1996

Guard Reauthorization Act for figcal 1996
the Houge wjith no debate or committee aam;ﬁmfﬁf.p“?ﬁg
8fpate Commerce Committee passed the "Marked up" gi11
¥ thout any of the Cruice Linés provisions. Since then much
zbby;ng has transpired. senater Lott is now calling for
:he Conference Committee; the Republicans want tro agd in
¢ @ cruise line amendment, Senator Hollin 9, the minority
egder of the Cemmerca ¢ommittce, 48 "filibustering® by
refusing to appoint the Democratsy. Presaure is mounting
@very day. 1 expect the Senate will get to thig any day. '

The Bill has three provistiens.
to sue for small eor frivolous euits, The actual words say:

"NO recovery for emotional diatress unless thexe s
Bubstantial phyeical 1Rjury”;

1. Passengers on cruise ships would not be able t>

passengers by limiting the amoéunt to equal whatever amount
could be recovered in any State or foreign country where the
paseenger also was treated; and

, 3. No foreign meamen c¢ould bring suit agajinst
any foreign registeréd vegsal in any U.S, Couxt.

The backers of this Bill are the cruise line industry
who have the gupport of the Republican party generally and
Congressman Young and Senator Stevens from Alaska
ope¢ifically. The argument of the cruise lines ie that our
Courts are overcrowded with wzuite by forelign seamen. The
United States should not provide a farum fox oclaime by and
@gainst foreigners. By weeding out Eoreign seamen guita and
frivolous passenger sults we esdse the buzrden on our Courts.

Our position is that the firet two provisions
concerning passengere weye bargaining chips. Both sides are
willing te give theea up. As wricten, bhowever, the
emotional distress provision would relieve thae cruise line

©f any responsibility for the rape of a passenger (even a
child) by a crewman. The 4issue of medical malpractice

2. Reduces claime for medical malpractice for:>

1 0f 3
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applies to very few claims, The majority of the
jurisdictiongs at present provide that the doctor is an
independent contractor and the cruise lines are not
responsible for his negligence. We could live with elther
of these provisions (50 long as it excluded rape). We have
no objection to preventi 1ngg'fri'_613v ue law suI‘t"sE. The real
issue for both sides is foreigm oeamen.

In our view the 4igg9ue ia not overcrowding of the

Courts, For practical reasons, mog$t cases nationwide are
kProught hexe in Miami. A detailed analysis of the Clexk's
docket oftive- Circuit and Federal. Courts in Dade County

revealed 01 open and pending cases by cxewmen against
the thre 'équr—‘cruiae ilnes. MOST cares are settled
without gacion, puggest that the Court overcrowding
lgsve is bogus.

— The real issue is competition. All cruise line vessels
are veglstered in tiny countxiee¢ such ag¢ Liberia or Panama
with "Flags of Convenience”, These foreign companies make
billions from U,8, passengers but pay nho income or ¢orporace
taxes. These cxuice lines are in direct competition with
American shipping companies that do pay taxes; even more so,
they compete with the American tourism industry. This bill
is a foreign induetry asking for an economic competitive
-2 advantage over American industry and Awerican labor by

. relieving itself of any responsibility for health care
costs. ,

In Hellenie. Lines, Itd. v. Rhoditiz, 90 & ct. 1731,
(1970) the Supreme Court gave foreign Sseamen the right to
bring health care olaims against “flag of convenience®
shipowners in the U.S8., if the shipowner was doing
substantial buainees here, or was American in reality
(exactly as mo3t major c¢ruise lines are today). The purpose
was to level competition for U.S, shipping.

American seamen lose because foxeign labor becomes aven
cheaper if shipping companies 4o not have te pay for their
health care costs. The Bill 48 opposed by the AFL-CIO
becausae it will reduce American jobs on all kinds of
phipping (the Bill applies te cargoe and tankera as well as

 cruise lines). The effect will be to put another nail in

the coffin o©of the American Merchant Marine Industry.
Recent)y Congreos paased Cabotage laws and Bille giving
direct subaidies to build ships in America and fly American
flags; ostensibly to gupport the American Merchant Marine.
The Sxuisc line Pill will have the opposite effect by making
it economically unfeasible for American flag shipping to
compete with foreign flag shipping. Hence, more American
companies will try to leave the American flag, go off shore,
and. hire foreign labor, {(In 1995 all of Sealand reflagged
all theix shipo to off shore flags).

2 of 3
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Finally, the Bill would be a human disaster for the
seafarexrs themselves. They are mostly poor, hard working
pecple from third world countries guch a2 Honduras.
Guatemala, Indonesia and the Philippines. The Bill provides
an Malternative forum" that the seam¢n may sue in hie home
eountry. This ie a farce. A poor and injured seaman f£from
Honduras could fnevey recover agalnst Carnival Cruise Lines
in his country; and 1f he did there would be no assets to
levy a judgment against. Thege men work twelve t& sixteen
hour days, seven days a week. They can be legally fired and
deported at any time for no reason. If this RBill passes.
1ll or sinjured gseamen will $imply be deported and abandoned
in their home country. Mest third woxld countries have
little or no national or medical programs. therefore, there
will be no medical treatment, no c¢ompensation, and no
Juaticea.
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ELIMINATING FOREIGN CREW CLAIMS
HURTS THE COMPETITIVENESS OF U.S. BUSINESS AND
ABOLISHES THE BASIC RIGHTS OF SEAFARERS

Provisions in the House-passed Coast Guard Reauthornization Bill (H.R. 1361) -- passed

without hearings or debate -- eliminate a wide range of liability for foreign cruise vessel owners
and operators -- particularly foreign-flag ships. Perhaps the most egregious of these provisions is
a measure which reverses ancient maritime law and Supreme Court precedent to block the ability
of foreign crewmen to file claims in U.S. courts to protect their most basic rights as seafarers --
the right to wages and the right to necessary medical care. Eliminating foreign crew claims from
U.S. courts will cut substantial costs for foreign-flag ships, further disadvantaging U.S.-flag ships
and U.S. tourism industries in competition with foreign-flag cruise ships for U.S. tourist dollars.

I. Eliminating Foreign Crew Claims from U.S. Courts Will Hurt American Business and
Promote Foreign Interests

<>

132032

Cruise Lines Avoid American Flagging to Escape U.S. Laws

Major foreign-flag cruise lines, like Carnival, Royal Caribbean, and Norwegian Cruise
Lines, are based in the U.S., operate from U.S. ports, and carry mostly U.S. passengers, but
their ships are registered in Liberia and Panama. Although these "flag of convenience"
ships appear to be American, they are actually foreign. The purpose behind this scheme is
to evade U.S. corporate income taxes, U.S. minimum wage requirements, U.S. heaith and
safety laws, and accountability for ship employees. Foreign-flag ship operators want
American money, but not American responsibility.

These Provisions Will Add to the Competitive Advantage Foreign-Flag Cruise Ships
Have Over American-Flag Vessels and American Businesses

Non-tax paying, foreign-flag ships compete directly for business with U.S.-flag ships.
Foreign-flag cruise ships also compete directly with American hotels, resorts, and casinos
for tourist dollars. Unlike foreign-flag ships, U.S. businesses and U.S.-flag ships must
obey and absorb the costs of U.S. health and safety laws, workers' compensation rules, and
income tax laws that foreign-flag ships routinely ignore. Amencan-flag vessels, which
employ American workers, have a difficult time competing with foreign-flag ships that
take advantage of cheap, Third World labor. Until now, foreign-flag ships, like American
businesses, were compelled to at least provide basic wages and medical care to their
workers for fear that foreign crewmen would enforce their rights in U.S. courts.

The provisions in the House version of the Coast Guard Reauthorization bill change all of
this. The provisions would exacerbate the competitive gap between foreign-flag ships and
U.S. businesses. These provisions remove the safeguard that foreign-flag ships will pay
wages and provide necessary medical attention to their workers the way American



/.

employers must. The ability of foreign crewmen to file suits in U.S. courts is a centuries
old remedy that helps equalize the rights and costs of foreign and U.S. seamen.

II. Foreign Crew Claims in U.S. Courts Have Long Been Recognized and Supported
by the Supreme Court

132032

This Bill Would Reverse Ancient Maritime Law and Supreme Court Precedent

For centuries, seamen have been able to seek redress for "maintenance and cure,"” an
ancient right created under general maritime law. "Maintenance" is the right of a seaman
to food and lodging if he falls ill or becomes injured while in service of his ship. "Cure" is
the right to necessary medical services. The right of seamen to "maintenance and cure" is
50 fundamental that seamen cannot even abrogate this right under a contract.

The courts of maritime countries, particularly the U.S., have upheld the basic right to
"maintenance and cure" to ensure that seamen are protected when they are most vulnerable
-- when they are sick or injured in a foreign port. These provisions would gut these basic
seafarer rights.

Another remedy available to seamen that has long been recognized by the Supreme Court
when seamen sustain injuries on foreign-flag vessels doing business in the U.S. is recovery
under the Jones Act. The provisions of this bill seek to eliminate Jones Act claims as well
as "maintenance and cure" claims, thereby reversing Supreme Court precedent which has
upheld the right of foreign crewmen to file claims in U.S. courts.

Foreign Crew Claims in U.S. Courts Help Level the Playing Field Between U.S.
Businesses and Foreign-Flag Cruise Ships Doing Business in the U.S.

In Hellenic Lines I.td. v. Rhoditis, the Supreme Court recognized the importance of

including foreign-flag vessels as "employers” under the Jones Act as a matter of
commercial equity. The Supreme Court stated definitely that there was "no reason
whatsoever to give the Jones Act a strained construction so that [an] alien owner, engaged
in an extensive business operation in [the U.S.], may have an advantage over citizens
engaged in the same business by allowing him to escape the obligations and
responsibilities of a Jones Act employer." The provisions in the House version of the
Coast Guard Reauthorization bill reject this view in favor of foreign interests.

Claims by foreign crewmen against foreign-flag ships should be subject to U.S. jurisdiction
just like claims against their American competitors to ensure that these foreign businesses
will not gain the additional economic advantage of denying their workers basic rights to
wages and adequate medical care. ‘



THE FOREIGN SEAMEN PROVISION IN THE HOUSE COAST GUARD BILL
VIOLATES U.S. TREATY OBLIGATIONS
+ The "foreign seamen" provision in the House Coast Guard Reauthorization Bill would ban
foreign seamen who work on foreign-flag cruise ships operating in the U.S. from
protecting their ancient maritime rights to wages and necessary medical care in U.S. courts.

+ The "foreign seamen" provision is completely at odds with long-standing U.S. treaty
obligations. On September 29, 1939, following Senate ratification, President Franklin D.
Roosevelt signed into law the Shipowners Liability Convention (54 Stat. 1693), which
restates the fundamental maritime rights of all seamen and obligates the U.S. to protect and
enforce these basic rights.

+ To remain consistent with its obligations under the Shipowners Liability Convention, the
U.S. must give foreign seamen access to U.S. courts. As a matter of U.S. law, U.S.
obligations under the Shipowners Liability Convention cannot be overturned unless
Congress expresses clear legislative intent to override this treaty. It is particularly
troublesome that Congress would attempt to contravene U.S. treaty obligations by passing
the "foreign seamen" provision without hearings or debate.

+ Article 9 of the Shipowners Liability Convention states that “/njational laws or
regulations shall make provision for securing the rapid and inexpensive settlement of
disputes concerning the liability of the shipowner under this Convention.” The "foreign
seamen” provision would directly violate this U.S. treaty obligation by seriously delaying,
if not destroying, the settlement of shipowner liability disputes. It would be very difficult
for foreign seamen to obtain jurisdiction for their disputes in foreign courts, since they
involve cruise ships operating in the U.S. In addition, the "foreign seamen" provision
would make lawsuits brought by foreign seamen far more expensive, due to the cost of
foreign travel and the need to pay "up front" for foreign legal representation. .

« Article 11 of the Shipowners Liability Convention states that "national laws or regulations
relating to benefits under this Convention shall be so interpreted and enforced as to ensure
equality of treatment to all seamen irrespective of nationality, domicile, or race.” The
foreign seamen provision would directly violate this U.S. treaty obligation. The foreign
seamen provision unfairly discriminates against foreign seamen, ensuring that they alone
will be unable to use U.S. courts to enforce their ancient maritime rights.

+ The foreign seamen provision would violate other U.S. treaty obligations as well. For
example, Article II of the U.S. Treaty of Amity and Economic Relations with Thailand (19
U.S.T. 5843) and Article IV of the U.S. Friendship, Commerce, and Navigation Treaty
with Japan (4 U.S.T. 2063) require the U.S. to provide foreign nationals with the same
access to U.S. courts that exists for U.S. citizens.

« Even if Congress expresses clear legislative intent and seeks to override existing U.S.
treaty obligations by passing the "foreign seamen" provision, the U.S. would still remain
obligated under international law to provide foreign seamen with access to U.S. courts. By
refusing to honor its commitments, the U.S. would breach international law and could be
subject to an international dispute, not to mention retaliation from other countries.

151293



FOREIGN SEAMEN CLAIMS ARE NOT CLOGGING-UP U.S. COURTS
V w

. The foreign-flag cruise line industry is begging Congress to pass the "foreign seamen”
provision included in the House Coast Guard Reauthorization Bill without hearings or debate.
This provision would bar foreign seamen who work on foreign-flag cruise ships operating in the
U.S. from bringing claims into U.S. courts. This provision could effectively eliminate the ability

of foreign seamen to protect their ancient maritime rights to wages and necessary medical care.

Lobbyists for the foreign-flag cruise line industry have justified this attempt to take away
the basic maritime rights of foreign seamen by asserting that lawsuits brought by foreign seamen
are clogging-up the U.S. court system. This argument, however, is untrue -- just look at the
facts:

+ Claims brought by foreign seamen against foreign-flag cruise lines are virtually
non-existent in the federal docket. In fact, only a handful of lawsuits brought by foreign
seamen have even been adjudicated in the federal court system. Of the 4,534 active
pending cases in the federal courts of Miami, there exist only 3 cases brought by seamen
against the largest cruise ship businesses, Carnival, Royal Caribbean, and Norwegian
Cruise Lines.

+ Because the cruise lines demand it, nearly all lawsuits brought by foreign seamen and U.S.
passengers against the cruise lines are filed in the state court system of Dade County,
Florida (Miami), the cruise lines' center of operation, even though many cruise ship
incidents occur outside of Florida.

+ As of November 1995, only 345 cases were open or pending in Dade County against
Carnival, Royal Caribbean, and Norwegian Cruise. Of these pending cases, 193 claims
were brought by seamen and 152 claims were brought by passengers.

+ Lawsuits brought by seamen against Carnival, Royal Caribbean, and Norwegian Cruise
Lines account for only .19% of the total number of civil cases in Florida's state and federal
docket. Lawsuits brought by passengers against these major cruise lines account for only
.16% of Florida's state and federal civil cases.

+ Over the last 24 years of computerized reporting (1971-1995), the total number of lawsuits
filed against Carnival, Royal Caribbean, and Norwegian Cruise Lines in Dade County
(foreign seamen and U.S. passenger claims together) is 1,648. This works out to an
average of 68.5 cases per year.

+ The total number of lawsuits against cruise lines brought by foreign seamen and passengers

each year is undeniably low and in no way overburdens the U.S. court system. The cruise
line industry's "clogging-up the courts" argument is a "red-herring," pure and simple.

151479



ELIMINATING FOREIGN CREW CLAIMS
REVERSES SUPREME COURT PRECEDENT AND
: LEAVES FOREIGN CREWMEN DEFENSELESS
s
I. Foreign Crew Claims in U.S. Courts Have Long Been Recognized and Supported
by the Supreme Court '

+ For centuries, seamen have been able to seek redress for "maintenance and cure," an
ancient right created under general maritime law. "Maintenance" is the right of a seaman
to food and lodging if he falls ill or becomes injured while in service of his ship. "Cure" is
the right to necessary medical services. The right of seamen to "maintenance and cure" is
so fundamental that seamen cannot even abrogate this right under a contract. The courts of
maritime countries, particularly the U.S., have upheld the basic right to "maintenance and
cure" to ensure that seamen are protected when they are most vulnerable -- when they are
sick or injured in a foreign port.

+ When seamen are injured on foreign-flag vessels doing business in the U.S., seamen may
seek recovery under the Jones Act. The Supreme Court has long held that foreign
crewmen on these ships can file claims in U.S. courts for their injuries.

+ The Supreme Court has granted U.S. jurisdiction for foreign crew claims by recognizing
foreign-flag vessels as "employers" under the Jones Act. A foreign-flag vessel may qualify
as a Jones Act employer if, among other factors, the basis of its crewman's claim originates
in the U.S and the foreign-flag ship has substantial, commercial contacts with the U.S.

< In Hellenic Lines [td. v. Rhoditis, the Supreme Court recognized the importance of

including foreign-flag vessels as "employers” under the Jones Act as a matter of
commercial equity. The Supreme Court stated definitely that there was "no reason
whatsoever to give the Jones Act a strained construction so that [an] alien owner, engaged
in an extensive business operation in [the U.S.], may have an advantage over citizens
engaged in the same business by allowing him to escape the obligations and
responsibilities of a Jones Act employer." The provisions of the Coast Guard
Reauthorization bill reject this view in favor of foreign interests.

I1. Blocking Foreign Crew Claims From U.S. Courts Will Leave Foreign Seamen Without
Any Recourse and Make Them Vulnerable to the Worst Kinds of Abuse

+ Thousands of seamen are seriously injured each year and more are cheated out of their
wages. The only real protection that foreign crewmen have from this type of abuse is the
ability to file claims in U.S. courts. Eliminating the ability of foreign crewmen to bring
claims before U.S. courts will undoubtedly leave these seamen without any recourse for the
abuse and injuries they suffer while working aboard foreign-flag ships. The vast majority
of foreign crewmen are simply unable to pursue legal recourse in the court systems of other
countries since other countries do not provide contingency-fee legal representation.
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OPPOSE THE CRUISE VESSEL LIABILITY PROVISIONS
OF THE COAST GUARD REAUTHORIZATION BILL

The liability provisions of the House-passed Coast Guard Reauthorization Bill (H.R.
1361) eliminate a wide range of liability for foreign cruise vessel owners and operators. These
provisions -- passed without hearings or debate -- would place U.S.-flag ships at a competitive
disadvantage, unfairly strip away the legal rights of U.S. passengers on cruise ships, and threaten
passenger safety. These provisions:

* Increase the likelihood of harm to U.S. citizens on the high seas;

Discourage the construction and operation of U.S.-flag cruise ships by giving
unfair preferences to foreign vessels;

Punish U.S. tourism and entertainment industries competing with foreign-flag
cruise ships;

Will cause U.S. workers to lose their jobs on cruise ships;

Ignore established principles of American tort law and traditional protections of
U.S. passengers; and

Signal America's retreat on basic worker and human rights.

I. The Liability Provision rt American Busine nd Promote Forei nterest
A. Cruise Lines Avoid American Flagging to Escape U.S. Laws

Major foreign-flag cruise lines, like Carnival, Royal Caribbean, and Norwegian Cruise
Lines, are based in the U.S., operate from U.S. ports, and carry mostly U.S. passengers, but their
ships are registered in Liberia and Panama. Although these "flag of convenience" ships appear to
be American, they are actually foreign. The purpose behind this scheme is to evade U.S.
corporate income taxes, U.S. minimum wage requirements, U.S. health and safety laws, and
accountability for ship employees. Foreign-flag ship operators want American money, but not
American responsibility.

B. This Bill Will Add to the Competitive Advantage Foreign-Flag Cruise Ships
Have Over American-Flag Vessels and American Businesses

Non-tax paying "flag of convenience" ships compete directly with U.S.-flag ships, which
pay U.S. income taxes and take responsibility for their workers' injuries. Foreign-flag cruise
ships also compete directly with American hotels, resorts, and casinos for tourist dollars. U.S.
businesses and U.S.-flag ships must obey health and safety laws, workers' compensation rules,
and income tax laws that the "flag of convenience" ships routinely ignore. American-flag
vessels, which employ American workers, already have a difficult time competing with "flag of
convenience"” ships that use cheap, Third World labor. The liability provistons of this bill only
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,exacerbate this problem by relieving foreign-flag ships of the additional responsibilities of caring
for and compensating sick and injured workers the way American employers must.

II. The Liability Provisions Unnecessarily Increase Risks For U.S. Passengers

Nearly 4.5 million American passengers sail in and out of the United States each year.
Most are passengers on "flag of convenience" ships that only follow the health and safety laws of
countries like Liberia or Panama. While the U.S. Coast Guard and the United States Public
Health Service have some authority to check ships for seaworthiness when they dock in U.S.
ports, their power to monitor potential shipboard hazards is limited. The National Transportation
Safety Board has no jurisdiction over these ships in international waters, nor are these ships
covered by OSHA or the NLRA. As a result, American passenger safety on these ships is largely
unregulated. :

A. This Bill Could Immunize Foreign Cruise Vessel Owners From a Wide Range
of Civil Liability For Incidents on the High Seas.

» The liability provisions would allow any ship to narrow its liability to U.S.
passengers by simply adding a few words to the fine print on the back of
passenger tickets -- tickets that most passengers purchase from travel agents over
the telephone.

¢ This bill allows cruise ship owners to immunize themselves for their own
negligence in causing passengers harm by cutting out claims for mental distress
and suffering.

B. This Bill Promotes the Use of Substandard Foreign Doctors and Nurses to Treat
American Passengers

e This bill would undermine the deterrent against hiring substandard "doctors" by
guaranteeing that any cruise vessel's liability cannot exceed the laws governing
the shore based facility where a passenger is taken for treatment. This will
enable cruise ships to take advantage of ports of call with restrictive malpractice
laws. Consequently, if a cruise ship takes an American to some remote island
hospital whose government does not allow claims against hospitals, then that
passenger will have no claim against the local hospital for malpractice, even if
the passenger's harm was caused in part by the negligence of the ship owner.
This is a radical departure from settled American law that would further diminish :
incentives for ship owners to hire qualified doctors.
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* "Flag of convenience" ships routinely employ medical "doctors" who are not
licensed anywhere in the United States. The quality of this medical care is often
substandard, and the Congress should not do anything to undermine even the
current incentives for vessel owners to hire responsible medical personnel.

C. This Bill Undermines Ship Safety by Barring a Long Effective Method of
Policing Safety :

* By barring claims filed in the U.S. by foreign crewmen, this bill encourages ship
owners to employ seamen without civil rights; that means hiring Third World
labor over American workers. The inevitable consequence is that American
workers employed on cruise lines will lose their jobs to foreign labor. The law,
as affirmed by the Supreme Court, has long recognized that the right of foreign
seaman to maintain an action for wages, injury, and "maintenance and cure" is
not only a fundamental maritime right, but an important part of keeping the U.S.
maritime industry healthy and competitive.

* Passenger safety could also suffer. Claims brought by these crewmen expose
everyday safety infractions, which when corrected, increase the ship's safety for
all on board. These claims have led to the use of adequate numbers of crewmen
and properly trained crews, as well as safety improvements on ships such as
non-skid decking, safer ladders, and ergonomic railings. Without a means for
redress, crew members will be left at the mercy of their employers and in some
cases, crewmen might conceal iliness or injuries for fear of being fired, thus
Jeopardizing the safety of the ship and placing Americans who sail at serious risk.

III. The Liability Provisions Signal America's Retreat On Human Rights

The "flag of convenience" shipping industry is the last bastion for unregulated working
conditions. Most crewmen work 14 hours a day or more, have little time off, sleep in cramped
spaces, and earn substantially less than the U.S. minimum wage. These workers rarely complain,
since the ship owner holds their passports and can fire them at will, forcing them to either return
to their native country or enter the U.S. as illegal aliens. The liability provisions of this bill not
only endorse such horrible working conditions, they make them worse. By eliminating the
ability of foreign crewmen to file claims in U.S. courts for abuses on cruise ships, even for
incidents of death, the provisions reverse over 200 years of U.S. mantime law that has evolved to
protect the welfare of seamen.
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REJECT THE CRUISE VESSEL LIABILITY PROVISIONS
ADDED TO THE HOUSE COAST GUARD REAUTHORIZATION BILL

Major cruise lines (e.g. Carnival, Royal Caribbean, and Norwegian Cruise Lines) operate
from U.S. ports and carry mostly American passengers, but they use foreign vessels typically
registered in Liberia and Panama in order to avoid U.S. corporate income taxes, wage
requirements, and health and safety laws.

+ Disadvantaging American Business and Labor. The liability provisions of this bill give

these foreign vessels another advantage by eliminating the ability of foreign crewmen to
file suits in U.S. courts -- a centuries old remedy that helps equalize the rights (and costs)
of foreign and U.S. seamen. This will enable foreign-flag cruise ships to deny their
crewmen proper medical attention or compensation for injuries received on the job, adding
to the competitive advantage that foreign-flag cruise ships have over competing U.S.
interests, which must take responsibility for the American workers who retain the ability to
enforce their rights in court. This provision will encourage ships to hire foreign workers.

+ Limiting the Rights of U.S. Passengers. The liability provisions also would allow any

foreign cruise ship to narrow its liability to U.S. passengers by simply adding a few words
to the fine print of tickets. Under the bill, the cruise lines may immunize themselves from
liability for emotional distress, mental suffering, and other psychological injury
unaccompanied by substantial physical harm.

+ Encouraging Unlicensed Doctors. The liability provisions further guarantee that any cruise

vessel's liability cannot exceed the laws governing the shore based facility where a sick or
injured passenger is taken for treatment. This will enable cruise ships to take advantage of
ports of call with restrictive malpractice laws (i.e. Florida) and could even leave Americans
completely vulnerable to the laws of remote islands which might not even permit
malpractice claims. This provision would lessen the incentives for vessels to hire
competent doctors. Today, these "doctors" are rarely licensed U.S. physicians.

There is no compelling reason whatsoever for Congress to further encourage vessel
owners to switch to foreign flags and thus avoid U.S. laws and U.S. workers. The so-called "tort
reform" provisions of the Coast Guard Reauthorization bill will only add to the competitive
advantages that foreign ships have at the expense of the rights and safety of American workers
and passengers.
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BEWARE OF SPECIAL INTEREST GIVE-AWAYS TO FOREIGN
CRUISE LINES IN THE COAST GUARD CONFERENCE REPORT

The Senate may soon consider the conference report on the Coast Guard Reauthorization
Bill. This report may very well contain special interest liability provisions that were passed by
the House without hearings or debate for the benefit of the foreign-flag cruise line industry, and
which were never in any way considered by the Senate. The Senate should reject the conference
report if it contains such provisions.

The House Provisions

The provisions passed by the House without hearings or debate would change current
U.S. law in three ways:

(1) Foreign seamen would lose the right to file claims in U.S. courts against foreign
cruise ships operating out of U.S. ports and carrying U.S. passengers for wages and medical care
-- a right that seamen have held for centuries and that has been upheld by the Supreme Court;

(2) Foreign cruise ship owners would get the advantage of any statutory limitation on
medical malpractice liability available to doctors or medical facilities wherever a sick or injured
crewman or passenger is taken for treatment, including foreign countries; and

(3) Foreign cruise ship owners would be able to use the fine print on tickets to avoid
liability for passengers' emotional distress claims unless they also suffered substantial physical
injury.

Broad-Based Opposition to the House Provisions

+ The House-passed provisions have generated a fire-storm of opposition from a diverse
number of groups, including nearly all of U.S. maritime labor; religious and human rights
organizations such as the Center for Seafarers Rights, the Apostleship of the Sea, the Port
Arthur International Seamen's Center; and consumer groups like Citizen Action -- and for
good reason:

e The "foreign seamen" provision would deny foreign seamen the right to bring claims
in U.S. courts, making foreign labor even cheaper relative to U.S. labor. This
provision would also give foreign-flag cruise lines -- who do not pay any U.S.
corporate income tax and who avoid U.S. civil rights and worker protection laws -~
another economic advantage over competing U.S. ships and U.S. businesses that pay
taxes and that hire U.S. workers with rights they can enforce. Taking away the right of
foreign seamen to sue will give the cruise lines another reason to hire foreign workers
over American workers.

150118



e The "medical malpractice" provision would apply to a number of torts far beyond
incidents of medical malpractice and would risk U.S. citizens losing their right to sue
if they were injured in a foreign land.

¢ The "emotional distress" provision would let cruise ships owners escape liability for
passengers who suffer emotional injury on a cruise ship, unless they also suffered
substantial physical injuries.

The Senate should reject these blatant special interest hand-outs to foreign cruise lines.

+ Eliminating claims by foreign seamen will save the profitable foreign-flag cruise lines lots
of money only to the detriment of U.S. workers and U.S. businesses. Foreign-flag cruise
lines do not need this kind of special help. They already receive the highest form of
"corporate welfare" imaginable -- they do not pay any U.S. corporate income tax, even
though 95% of their passengers and profits come from the U.S.

+ American interests ought to come before foreign interests. Before the Coast Guard

Reauthorization Bill is passed, the Senate should make clear that it will not accept these
provisions that were never even the subject of debate or hearings.
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ELIMINATING FOREIGN CREW CLAIMS
HURTS THE COMPETITIVENESS OF U.S. BUSINESS AND
ABOLISHES THE BASIC RIGHTS OF SEAFARERS

Provisions in the House-passed Coast Guard Reauthorization Bill (H.R. 1361) -- passed

without hearings or debate -- eliminate a wide range of liability for foreign cruise vessel owners
and operators -- particularly foreign-flag ships. Perhaps the most egregious of these provisions is
a measure which reverses ancient maritime law and Supreme Court precedent to block the ability
of foreign crewmen to file claims in U.S. courts to protect their most basic rights as seafarers --
the right to wages and the right to necessary medical care. Eliminating foreign crew claims from
U.S. courts will cut substantial costs for foreign-flag ships, further disadvantaging U.S.-flag ships
and U.S. tourism industries in competition with foreign-flag cruise ships for U.S. tourist dollars.

I. Eliminating Foreign Crew Claims from U.S. Courts Will Hurt American Business and
Promote Foreign Interests

*

132032

Cruise Lines Avoid American Flagging to Escape U.S. Laws

Major foreign-flag cruise lines, like Carnival, Royal Caribbean, and Norwegian Cruise
Lines, are based in the U.S., operate from U.S. ports, and carry mostly U.S. passengers, but
their ships are registered in Liberia and Panama. Although these "flag of convenience"
ships appear to be American, they are actually foreign. The purpose behind this scheme is
to evade U.S. corporate income taxes, U.S. minimum wage requirements, U.S. health and
safety laws, and accountability for ship employees. Foreign-flag ship operators want
American money, but not American responsibility.

These Provisions Will Add to the Competitive Advantage Foreign-Flag Cruise Ships
Have Over American-Flag Vessels and American Businesses

Non-tax paying, foreign-flag ships compete directly for business with U.S.-flag ships.
Foreign-flag cruise ships also compete directly with American hotels, resorts, and casinos
for tourist dollars. Unlike foreign-flag ships, U.S. businesses and U.S.-flag ships must
obey and absorb the costs of U.S. health and safety laws, workers' compensation rules, and
income tax laws that foreign-flag ships routinely ignore. American-flag vessels, which
employ American workers, have a difficult time competing with foreign-flag ships that
take advantage of cheap, Third World labor. Until now, foreign-flag ships, like American
businesses, were compelled to at least provide basic wages and medical care to their
workers for fear that foreign crewmen would enforce their rights in U.S. courts.

The provisions in the House version of the Coast Guard Reauthorization bill change all of
this. The provisions would exacerbate the competitive gap between foreign-flag ships and
U.S. businesses. These provisions remove the safeguard that foreign-flag ships will pay
wages and provide necessary medical attention to their workers the way American



employers must. The ability of foreign crewmen to file suits in U.S. courts is a centuries
old remedy that helps equalize the rights and costs of foreign and U.S. seamen.

L Foreign Crew Claims in U.S. Courts Have Long Been Recognized and Supported
by the Supreme Court

132032

This Bill Would Reverse Ancient Maritime Law and Supreme Court Precedent

For centuries, seamen have been able to seek redress for "maintenance and cure," an
ancient right created under general maritime law. "Maintenance" is the right of a seaman
to food and lodging if he falls ill or becomes injured while in service of his ship. "Cure" is
the right to necessary medical services. The right of seamen to "maintenance and cure" is
50 fundamental that seamen cannot even abrogate this right under a contract.

The courts of maritime countries, particularly the U.S., have upheld the basic right to
"maintenance and cure" to ensure that seamen are protected when they are most vulnerable
-- when they are sick or injured in a foreign port. These provisions would gut these basic
seafarer rights.

Another remedy available to seamen that has long been recognized by the Supreme Court
when seamen sustain injuries on foreign-flag vessels doing business in the U.S. is recovery
under the Jones Act. The provisions of this bill seek to eliminate Jones Act claims as well
as "maintenance and cure" claims, thereby reversing Supreme Court precedent which has
upheld the right of foreign crewmen to file claims in U.S. courts.

Foreign Crew Claims in U.S. Courts Help Level the Playing Field Between U.S.
Businesses and Foreign-Flag Cruise Ships Doing Business in the U.S.

In Hellenic Lines Ltd, v. Rhoditis, the Supreme Court recognized the importance of
including foreign-flag vessels as "employers" under the Jones Act as a matter of
commercial equity. The Supreme Court stated definitely that there was "no reason
whatsoever to give the Jones Act a strained construction so that [an] alien owner, engaged
In an extensive business operation in [the U.S.], may have an advantage over citizens
engaged in the same business by allowing him to escape the obligations and
responsibilities of a Jones Act employer." The provisions in the House version of the
Coast Guard Reauthorization bill reject this view in favor of foreign interests.

Claims by foreign crewmen against foreign-flag ships should be subject to U.S. jurisdiction
just like claims against their American competitors to ensure that these foreign businesses
will not gain the additional economic advantage of denying their workers basic rights to
wages and adequate medical care.



THE WHITE HOUSE

WASHINGTON
May 9, 1996

MEMORANDUM FOR BRUCE LINDSEY

CC: JACK QUINN, KATHY WALLMAN
FROM: ELENA KAGAN £~
SUBJECT: CRUISE VESSEL TORT REFORM

I received the attached from Jim Brown of OMB today. As
Brown's memo notes, the Department of Transportation would like
to know whether the cruise vessel tort reform provision in the
Coast Guard Authorization bill might provoke a presidential veto.

Brown told me on the phone that some members of Congress are
working on a compromise provision that would delete the limits on
liability for malpractice and emotional distress, but retain the
bar on foreign seamen suing foreign-flag vessels in U.S. courts.
My sense, however, is that this bar is the most problematic
aspect of the provision, because of the competitive advantage it
gives to foreign-flag shipping over U.S.-flag vessels.

What should we tell Brown and the Transportation Department?
(You can ignore the part of Brown's memo that requests guidance
by "this afternoon." He is not expecting anything before next
week.)
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EXECUTIVE OFFICE CF THE PRESIDENT
09-May-1996 10:53am

TO: Elena Kagan

FROM: James A. Brown
Office of Mgmt and Budget, LRD

SUBRJECT: Liability provigion in Coast Guard Authorization bill

Negotiationgs between House and Senate conferees on S. 1004, the
Coast Guard Authorization Bill for FY 1996, have been stalled for
several months over a liability provision included in the Housge
version of the bill.

On March 27 the Department of Transportation sent a letter to
conferees "strongly recommending® that the provision be deleted.

Since then, there has been a lot of activity regarding liability
limitation provisiona in oLher legislation. The Department has
askaed us to provide (hopefully, this afternoon) a current reading
on whether the provision would tolerable, even though
objectionable, in an enrolled Ceoast Guard authorization bill, or
whether it is so objectionable that the President would feel
required to veto the bill, '

I will fax the provision to you separately, and will be grateful
for any guidance you can provide. Thanks.

-
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Coast Guard A u)horizaliorz Act For Fiscal Year 1996 (Engrossed House Amendment)

SEC. 430. CRUISE VESSEL TORT REFORM.

() Sectinn 4283 of the Revised Statutes of the United States (46 App. 183), is amended by adding a new subsection
(®) to read as follows:

(®) In a suit by any person in which a shipowner, operator, or emplayer of a crew member is claimed to have direct
or vicarious liability for medical malpractice or other tortious conduct occurring ar a shoreside factlity. or in which
the damages sought are alleged to result from the referral to or treatment by any shoreside dactor, hospital,
medical facility, or other health care provider, the shipowner, operator, or employer shall be entlitled to rely upon
any and all statutory limitations of lability applicable to the doctor, hospital, medical facility, or other health care
provider in the State in which the shoreside medical care was provided.'.

(0) Section 4283b of the Revised Statutes of the United States (46 App. 183c) is amended by adding a new
subsection to read as follows:

‘(8) Subsection (a) shall not prohibit provisions or limitations in contracts, agreements, or ticket conditions of
carriage with passengers which religeve a manager, agent, master, owner, or eperator of a vessel from liability for
infliction of emotional distress, mental suffering, or psycholagical injury so long as such provisions or limitations
do not limit liability if the emotional distress, mental suffering, or psychological injury was--

‘(1) the result of subsianital physical tnjury to the claimant caused by the negligence or faull of the
manager, agenf, master, owner, oy operalor;

'(2) the result of the claimant having been at actual risk of substantial physical injury, which risk was caused
by the negligence or fault of the manager, agenl, master, owner, or operalor; or

'(3) intentionally inflicted by the manager, agent, master, owner, or aperalor.’.

(c) Section 20 of chapter 153 of the Act of March 4, 19153 (46 App. 086) is amended by adding a new subsection lo
read as follows:

(¢c) Limitation for Certain Aliens in Case of Contractual Alternative Farum-

‘(1) No action may be maintained under subsection (a) or under any other maritime law of the United States
Jor maintenance and cyre or for damages for the injury or death of a person who was not a citizen or
permanent legal resident allen of the United States at the time of the incldent giving rise to the action, {f the
incldent giving rise 1o the action occurred while the person was employed on board a vessel documented
other than under the laws of the United States, which vessel was owned by an entity organized other than
under the laws of the United States or by a person who is not a citizen or permanent legal resident alien.

‘(2) The provisions of paragraph (1) shall only apply if--
‘(A) the incident giving rise to the action occurred while the person bringing the action was a parly

to a contract of employment or was subject to a collective bargaining agreement which, by its terms,
provided for an exclusive forim for resolution of all such disputes or aclions in a nation other than

05/09/96 09:34:09
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the United States, a remedy is available to the person under the laws of that nation, and the party
seeking to dismiss an acrion under paragraph (1) is willing to stipulate to jurisdiction under the laws
of such nation as to such incident; or

(B) a remedy is available to the person bringing the action under the laws of the nation in which the
person maintained citizenship or permanent residency al the time of the incident giving rise to the
action and the party seeking to dismiss an action under paragraph (1) is willing to stipulate to

. jurisdiction under the laws of such nation as to such incident.
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Oftice of me Secrerory washiriglon, D.C. 20590
of ToMPonqlion

March 27, 1996

The Honorable Larry D. Pressler
Chairman

Committee on Commerce, Science and Transportation '
Rusaell Benate Office Building :
Washington, D.C. 20510

Dear Mx. Chairman: : ‘

Tha Dapartment of Transportation raspectfully submita the
following commeants opposing the enactment of Section 430 of

8. 1004, the Cruise Vessel Tort Reform provision .contained in the
Ceast Guaxd Authorization Act for Fiscal Year 1996, as pacsed by
the House on February 22, 1996. The Senate’s version of

S. 1004 does not contain a provision pimilar to Section 430, The
Department strongly recommends that the provieion be deleted from
8. 1004 duraing conference because of the adverse competitive
effect on'U.8.-flag cruise ship companieg, the potential harm to .
U.5. passengers on cruise ships, and the potential abrégation of

rights currently granted to foreign seafarers by U.8. convention
and law. ' .

Because Section 430 has no effect on the safe operation of cruise
vesgsels, it should not be included in an otherwise :
noncontroversial Coast Guayd Authorization bill. The |
digagreemant over this provision now threatens the success of

$. 1004 in this Congress. S. 1004 contains too wmany agreed-upon
provisions important to the Coast Guard, the Coast Guard
Auxiliary, the maritime industry and the general .publié¢, to allow
the "cruise veasgel tort reform" debate to further delay its
enasctment. ) . :

Section 430 has three major provisions which are discussed below.
On their face, tha limited liability provislions in the first two
subsections apply to 31l passengers on cruise vessels leaving
U.S. ports and to both U,$.-flag and foreign-flag cruise vessels
opexating out of U.S. ports. Howevar, 55 percent of the
passengers on cruises ving U.S. porte are U.8. citizens and
nearly all of thoese vessels are foreign-flag. Thus, the adverse
impact of the provisions falles mainly on U.S. passengeis while at
the same time benefiting foreign-flag cruise operators.--
operators who pay few U.S. taxes and avoid U.8. minimum wage and
faixr labor laws., The third subsection gives a competitive
advantage to foreign-flag cruise vessel owners bg allowing them
to escape liability in U.S8. court for injuries to their foreign
c¢rew, while U.S.-flag vessel owners would remain liable for
injuries to their crew. L ‘

: i
2/58°d , : . WEBT:eR S6. B2 ¥k



‘DMB/LRD/ESGG . ID:202-395-3109 MAY 09’96 10:00 No.0Ol16 P.06

T 2
LIMIT LIABILIYY¥ FOR MEDICAL MALPRACTICE

The first part of Section 430 limite the liability of cruise ship
owners in certain malpractice tort actions brought by passengerxs.
Under Subsection 430(a), a cruise ship owner’s liability cannot
exceed the legal liability cof the shore-based facility where a
sick or injured passenger is taken for trsatment.’ AS a resulr,
this subsaction may encourage a cruise ship ownexr to "forum shop"
and limit its potential liability by referring a sick or injured
passenger tc treatment in the port with the most restrictive
malpractice laws, rather than the closest port with the best
available hospital. This provision could harm U.S. passengexrs by

- restricting their ability te hold the c¢ruise ship owners fully
accountable for mistreatment or injury resulting from the owners'
referral to a local facility.

RIMIT LIARILITY FOR EMOTIONAL DISTRESS. EIC,

Subsection 430(b) limits the liability of cruise ship ownexs in
civil tort actions brought by passengers for the infliction of
emotional distress, mental suffering or paychological injuxy.
Through conditions printed on passenger tickets, cruise vessel
owners may limit the recovery of an injured passengexr for
emotional damages to instances where emotional distress was the
direct result of substantial physical injury. Compensation for
emotional injury ie the primary civil remedy in xape cases, for
axample, which, unfortunately, do occur on c¢cruise vessgels,
Subsaction 430(b) would allow & cruise vessel owner to escape
liability for emotional distress or psychological injury suffered
by a passenger raped on a c¢ruise ship unless there is also '
substantial physical injury.

subsection 430(c) bars foreign seafarers injured on board a
foreign-flag vegsel from bringing an action in U.8, courts for
"maintenance and cure" or damages for injury or death. The right
of seafarers to recelve food and lodging and medical care during
illness or injury ("maintenance and cure") while ‘in the service
of the ghip has been a bedrock principle of international
maritime law for wmoxe than 200 years. The principle is designed
to protect the welfare of seafarers. The right to "maintenance
and cure" is a fundamental right consistently recognized by U.8.
courts, including the Supreme Court, the courts of other maritime
nations, and international labor agreements. AEe a practical
mateer, Subsecticon 430(¢c) would ramove this right for sesfarers
employed on foreign shipa trading regulayly and primarily in U.S.
ports.

L79°d WUET:60 96, B2 &dW
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Another longstanding right superseded by Subsection 430Q0(¢) iz the
right of foreign crew to file claims in U.8. courts under the
Jones Acc, 46 App. U.S.C. §688, for injury or death aboard
foreign-flag vessels doing business in the United States. Thies
right has also been reaffirmed by the Supreme Court.' The
Supreme Court recognized the importance of including foreign-flag
veesels as employars under tha Jones ACt &3 a matter of
"commercial equity". Denying foreign seafarers the right to sue
in U.8. courts would give a significant competritive advantage to
foreign-flag cruise ships over U.S.-flag oruisa shipe.,K Section
430 (c) restricte access to foreign seafarers, hut U.8, seafarers
would continue to have the ability to pursue their clajms in U.S.
courts. .
Barring foreign secafarers’ accesg to U.S. courts also might
vieclate the Shipownera’ Liability (Sick and Injured) Cédnvantion
(No. 55), 1936, -a convention adopted by the Internaticnal Labor
Organizaticn and approved by the United States on October 29,
1938, This convention grantd geafarers the right to receive. .
nmaintenance and cure" and to pursue this right in the courts of-
all nations in which the convention is in force. We would also
likea to call the Committee’s attention to the fact that the U.S!
State Department opposes Subgection 430(c) because of the
commercial disadvantage to U.8.-flag cruise operations, and the
potential conflicts with U.8. obligations under Friendship,
Commerce and Navigation treaties which allow reciprocal access to
U.S. courts by nationals of other treaty parxties. '

The Office of Management and Budget advises that therxe is no
objection, from tha standpoint of the Administration’s. program,
to the submigsion of this reporet, :

Thank you for the opportunity to comment on Section 430 of
S. 1004, the Coast Guard Authorization Act for Fiscal Year 1996.

T

Nancy E. Fadden

-—ansod

‘In Hellenic Lines Ltd. v, Rhoditis, 398 U.S. 30€.(1870),
- the Supreme Courxt upheld the right ¢f foreign seafarerg to use
U.S. courte to recover "maintenance and curxe" and te wmake claims
under the Jones Act. ’ !

'
|
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EXECUTTIVE OFFICE OF T HE PRESIDENT

30-Sep-1996 09:44am

TO: BLOCKER_A

FROM: David E. Tornquist

CC: BROWN_JA

CC: Kenneth L. Schwartz

CC: David J. Worzala

CC: Kim C. Nakahara

SUBJECT: Coast Guard Tort Reform Provisions

Message Creation Date was at 30-SEP-1996 09:44:00

"Per DOT, the following is the tort reform provision in the Coast Guard
reauthorization:

(1) retained the provision that allowed cruise lines to assert the medical
malpractice caps of foreign countries in which an injured passenger is treated;

(2) retained the provision which limits passenger suits for pain and suffering
to that] related to physical injury only. This directly impacts rape victims
who are not physically injured in addition to the rape. A court challenge is
expected to determine if rape itself falls under this provision.

(3) dtopped the provision which would have limited for seamen’s ability to sue
in U9 courts for injuries. This provision was opposed by both the maritime



EXECUTTIVE . OFFTICE O F T HE PRESIDENT
09-May-1996 10:53am

TO: Elena Kagan

FROM: James A. Brown

Office of Mgmt and Budget, LRD

SUBJECT: Liability provision in Coast Guard Authorization bill

Negotiations between House and Senate conferees on S. 1004, the
Coast Guard Authorization Bill for FY 1996, have been stalled for
several months over a liability provision included in the House
version of the bill.

On March 27 the Department of Transportation sent a letter to
conferees "strongly recommending" that the provision be deleted.

Since then, there has been a lot of activity regarding liability
limitation provisions in other legislation. The Department has
asked us to provide (hopefully, this afternoon) a current reading
on whether the provision would tolerable, even though
objectionable, in an enrolled Coast Guard authorization bill, or
whether it is so objectionable that the President would feel
required to veto the bill.

I will fax the provision to you separately, and will be grateful
for any guidance you can provide. Thanks.



EXECUTTIVE OF FICE OF T HE PRESIDENT
09-May-1996 05:04pm

TO: Elena Kagan

FROM: James A. Brown

Office of Mgmt and Budget, LRD

SUBJECT : Attempt at compromise was not successful

1. DOT tells me that efforts to achieve the compromise I outlined
to you over the phone have "fallen through." So the language I
gave you this morning is still the operative provision.

2. According to DOT, the problem with barring foreign seamen from
U.S. courts relates more to our obligations under international
law than employment opportunities for U.S. seamen. According to
DOT, as a practical matter, foreign flag carriers hire few U.S.
seamen anyway.

Thanks for your help.



