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THE WHITE HOUSE 

WASHINGTON 

October 2, 1996 

MEMORANDUM FOR JACK QUINN 
BRUCE LINDSEY 
KATHY WALLMAN 

FROM: ELENA KAGAN e::-
SUBJECT: CRUISE VESSEL TORT REFORM 

Attached are the tort reform provisions in the Coast Guard 
bill passed late last week. We got exactly what we wanted on 
everything: 

(1) Cruise lines can take advantage only of domestic -- and not 
of foreign -- caps on malpractice liability; 

(2) The allowance of contract provisions relieving a cruise line 
of liability for emotional distress includes an exception for 
cases involving rape and sexual harassment; and 

(3) Most important, the provison preventing foreign seamen from 
suing foreign-flag vessels in U.S. courts was entirely 
eliminated .. 

Just thought I'd let you know. 
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.. ( i) the price of buo~' chain manufactured in 

"2 the l:nited States "is unreasonable; or 

3 "(2) emergenc~' circunlstances e~st:'. 

4 (b) CLERICAL A .. 'lESO)rEST.-The table of sections 

5 for chapter 5 of title 14, '[' nited States Code, as amended -6 by section 311 of this Act, is further amended by adding 

7 at the end the following: 

"97. PI"OC!Ul'elOellt of buoy chaiA .... 

8 SEC. 1129. CRUISE SHIP LIABILITY, 

9 (a) .-\PPLIC.-\.BILlTY OF STATt~TORY LDOTATIOSS.-

10 Section 4:283 of the Revised Statutes (46 App. 'C.S.C. 

11 183) is amended by adding at the end the following neW' 

12 subsection: 

13 "(g) In a suit by any person in which the operator 

14 or owner of a vessel or employer of a crewtnember is 

I S claimed to ha\"e vicarious liability for medical malpractice 

16 with regard to a crewmember ooourring at a sboreside fa· 

17 cillty, and to the" extent the damages resulU!d from the 

18 conduct of any shoreside doctor, hospitaJ,medical facility, 

19 or other health care provider, such operator, owner, or em-

20 ployer shall be entitled to rely upon any and all statutory 

21 limitations of liability applicable to the doctor, hospital, 

22 medical facility, or other health care provider in the State 

23 of the United States in which the sboreside medical care 

24 was pro\;'ded." . 

SeOt,lftbif 27. 1'" (2;22 •. m.1 
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fU ... C. 

(hI COSTRACT LI~OTAT10SS .-\LLOWED.-SectioD 

2 4283b of the Re\iserl·Statutes of tbe 'Cnited States (46 

3 .\pp. r.s.c. lS3c) is amended b~· redesignating tbe e:!cist· 

4 iog tel.."'t as subsection (a) and b~' adding at the end the 

S follo\nng bew subsection: 

6 "(b)( I} Subsection (a) shall not prohibit pro\isioIlS 

7 or limitations in contracts, agreements, or ticket condi· 

8 tions of ca.n-iage with passengers which relie,·e a ere\\,,· 

9 member, manager, agent, mast~r. owner, or operator of 

10 a ,·essel from lia.bility for infliction of emotional distress. 

11 mental suffering. or psycholoiical iojur,y so long as such 

12 prO\isions or Jimitations do Dot limit such liability if the 

13 emotiocaJ distress, mental suffering, or psycholo(ieal 1I1-

14 jurywas-

15 u (.&\.) tb.e result of physical ~ury to the claim· 

16 ant caused by the negligence or f&ult of a crew-

17 member or the manager, agent, master, owner, or 

18 operator; 

19 U(B) the result of the claimant having been at 

20 &.ctua! risk of physical injury, and such risk was 

21 caused by the negligence or fault of a crewmember 

22 or the manager, agent, master, owner, or opere.t.or; 

23 or 

24 "(C) intentionallr infticted b:," a crewm.ember or 

25 the manager, agent, master, owner, or operator. 

S.0l.m~'a7. ,OM('.1'.",.) 
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1 ~; (2) ~ othiDg in this subsection is intended to limit 

2 the liability of a cre\mlember or the manager. ~ent. mas-

3 ter. o\rn.er. or operator of a vessel iD a case in\'Qh-ing sex-

4 ual harassment, sexual assault, or rape. tt • 

5 SEC. 1130. SENSE OF CONGRESS ON TIlE IMPI.EMENTATION 

-
6 OF REGGLATIONS REGARDING A..~IMAL FAT&--

7 AND VEGETABLE OU. 

g (a) SENSE OF CONGRESS.-It is the sense of Con-

9 gress that, in an effort to reduce unne<!essarr regulatory . 

10 burdens, 0. regulation issued or enforced and all interpre. 

11 tatioD. or guideline established pursuant to Public I ... aw 

12 104-55 should in any manner possible recognize and pro-

13 vide for the differences in the ph)'sical, chemical, biologi-

14 cal, and other properties, and in the environmental effects, 

1 S of the clusds of fats, oils, and greues. described under 

16 that law. 

17 (b) RP;poRT.-Within 60 days a.fter the date of enact-

18 ment of this section and on January 1 ot each year there-

19 after. the Secretary of Transportation 8hall submit a. re .. 

20 port to Congress on the extent to wbich the implement&.-

21 tiOD by the U DiUKl States Coast Guard ot regulations is-

22 sued or enforced. or interpretations or pidelines estab-

23 lished, purwant to public Law 104-55, carry out the in-

24 tent of Congress and recognize and provide· for the dif· 

25 ferences in the· physical, chemical, biological, and other 



THE WHITE HOUSE 

WASH INGTON 

October 2, 1996 

MEMORANDUM· FOR JACK QUINN 
BRUCE LINDSEY 
KATHY WALLMAN 

FROM: ELENA KAGAN d-
SUBJECT: CRUISE VESSEL TORT REFORM 

Attached are the tort reform provisions in the Coas Guard 
bill passed late last week. We got. exactly what we wanted on 
everything: 

(1) Cruise lines can take advantage only of domestic -- and not 
of foreign -- caps on malpractice liability; 

(2) The allowance of contract provisions relieving a cruise line 
of liability for emotional distress includes an exception for 
cases involving rape and sexual harassment; and 

. . 

(3) Most important, the provison preventing foreign seamen from 
suing foreign-flag vessels in U.S. courts was entirely 
eliminated. 

Just thought I'd let you know. 



E X E CUT I V E OFF ICE o F THE 
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TO: 
TO: 

FROM: 

CC: 
CC: 

SUBJECT: 

23-Sep-1996 lO:19am 

Elena Kagan 
Kim C. Nakahara 
David Worzala 

James A. Brown 
Office of Mgmt and Budget, LRD 

James J. Jukes 
David E. Tornquist 

Coast Guard/Liability Caps 

PRE SID E N T 

According to Transportation, staffers of the conferees met with 
the· interest groups yesterday. After the meeting, they "went to 
the legislative clerk with language." Presumably, this includes 
some compromise on the liability caps issue, but no one knows for 
sure. We will circulate language as soon as it becomes available. 



E X E CUT I V E OFF ICE o F THE PRE SID E N T 

19-5ep-1996 03:57pm 

TO: Elena Kagan 

FROM: James A. Brown 
Office of Mgmt and Budget, LRD 

SUBJECT: Coast Guard Conference 

I spoke with Jane DeCe11 of DOT re: the opening of the conference 
on the Coast Guard authorization bill. Apparently, everyone 
agreed that a compromise must be reached on the tort liability 
provision in order to produce a bill, but it did not appear that 
they were close to achieving such a compromise. 
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JUL-3G-1995 16:44 TO:E KAGAN FROM: GAYMON, D. 

THE SECRETARY Of" T~AfIISPORTATION 
WASHlNBTON. D.C. 20~90 

The Honorable Larry O. Pressler 
Chairman, Committee on Commerce, 

. Sdm-ce, and Transportation 
Washington" D.C. 20510 

Dear Mr. Chairman: 

P.3/4 

As the Conference Committ~ begins con5ideration of S. 10041 the "Coast Guard 
Authorization Act for fiscal yeM' 1996," the Department of Transportation wishes to 
express its appreciation for the bipartisan effort involved in developing S. 1004, 
which contains over 100 parallel provisions in support of the Coast Cuard. Among 
the roost important are the maritime regulatory and Coast Guard Auxiliary reforms. 
These provisions will el1mlnate burdensome regulatory requirements and enhance 
the operation of the Cost Guard Auxiliary by adding flexibillty and providing needed 
protection for the Auxiliary's 36,000 volunteer members_ The Department would 
also like to take this opportunity to of£e~ our vIews Qn a number of is~ue9 that 
remain to be resolved in Conference. 

Pirst, the Department adamantly objects to the Cruise Vessel Tort Reform Ad 
contained in Section 430. of the House version of the "Coast Guard Authorization 
Act for fiscal year 1996." The Department believes this provision should not be 
included In theC:onference Report because of the adverse competitive effect on U,S.· 
flag awse ship companies, the po~ntial harm. to U.S. passengers on cruise ships, 
and the potential abrogation of rights currently granted to foreign seafarers by U.S. 
convention and law. The Department could not view as acceptable any COll5t Guard 
Authorization Act that contains the Cruise Vessel Tort Reform Act, 

Second, both the House and Senate versions of S. 1004 revise financial responsibility 
requirements for offshore facilities. The Department supports appropriate relief 
from financial responsibLlity requirements for certain marinas and shoreside 
facilities, but opposes elimination of all claimants' right of direct action against 
finana.l responsibility guarantors of responsible parties. As a minim.um, the 
Federal Govemment's right to direct action against the responsible party1s guarantor 
must be fully retained, including a.ctions for recovery of funds expended from the 
Oil Spill liability Trust Pund. In addition, the right of claimants to direct action 
must be fully preserved in cases of insolvency or bankruptcy of the responsible party 
for the offshore facility. 

Third, the Maritime Regulatory Reform proposal (Senate, Title VI; House., Title V), 
which eliminates burdem~ome regulations on American vessels, also includes 
vessel financing provisions that could provide needed capital (or the maritime 
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FROM: GAYMON, D, P,4/4 

industry. However, the Department is Conc;el·ned that current operators who benefit 
from the Jones Act misht be harmed a.nd urges the Confm-ees to eNur~ that these 
American. operators are adequately protected. 

Additlonally, there are tour provisions that are among the Coast Guard's highest 
legislative priorities and should be preserved iI\ Conference. Theillfl initiatives will 
save lives, enhance law enforcement, protect the env1ronment, and 'ensure safe 
navigation: the Federal Recreational Boating Safety (ReS) Grants Program (Senate, 
Sec. 501); the Law Enforcement Enhancement Act (Senate, Title IX); amendments 
to the Act to Prevent Pollt,lt!on from Ships (Senate, Title VIn); and the Trurnan­
Hobbs Bridge Alteration ProgriUl\,(Senate, Sec. ~Ol(a)(S) and (b». 

The Office of Management and Budget has advised that, from the standpoint of the 
Administration's program, there is no objectioll to the submission of this views 
report to Congress, 

This letter is also being sent to Chairman Bud Shuster, House Transportation and. 
Infrastructure Committee. 

Sincerely, 

Federico Pet\a 
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

Washington, D.C. 20503-0001 

LRM NO: 6266 

FILE NO: 166 

7/30/96 
LEGISLATIVE REFERRAL MEMORANDUM Total Pagels): _ 

TO: Legislative Lialso fflcer ~ See Distribution below: 

FROM: James JUKES._ (for) Assistant Director for Legislative Reference 

OMS CONTACT: James BROW Legislative Assistant's Line: 395-3454 
C=US, A=TE MIL. P=GOV+EOP, O=OMB, OU1=LRD, S=BROWN. G"'JAMES, I=A 
brown.Ja@a1.eo~ gov 
Kim NAKAH~ 395-3057 

SUBJECT: TRANSPORTATION Proposed Report RE: 81004, Coast Guard Authorizations, 
FY1996 

DEADLINE: 12:00 noon Thursday, August 01,1996 

In accordance with OMB Circular A-19, OMB requests the views of your agency on the above subject before 
advising on its relationship to t.he program of the President. 

Please advise us if this item will affect direct spending or receipts for purposes of the 
"Pay-As.You-Go" provisions of Title XIII of the Omnibus Budget Reconciliation Act of 1990. 

COMMENTS: The conferees may meet on Thursday afternoon. It is therefore Important that we clear 
this letter promptly. If we do not hear from you by the deadline, either in the form of a 
comment or notification that a comment will be forthcoming shortly. """ ",it<. h., ~ ~ 
-te-r ~ (111 4~c ItA (;If fto- ..... ' .... ,. • 

DISTRIBUTION LIST: 
AGENCIES: 25·COMMERCE - Michael A. Levitt - 2024623151 

19-Council on Environmental Quality - Michelle Denton - 2023955750 
29·0EFENSE - Samuel T. Brick, Jr. - 7036971305 
33-Environmental Protection Agency - Chris Hoff· 2022605414 
59-INTERIOR - Jane Lyder - 2022066706 
51-JUSTICE - Andrew Fols - 2025142141 

EO?: Kim Nakahara 
Dana Flower-Lake 
Katie McGinty 
Ed Clarke 
Brad Campbell 
Michael Deich 
Elena Kagan 
Andy Blocker 
David Tornquist 
Ken Schwartz 

:f .• Minarik 
Karen Kizer 
Bob Damus 

CJ, '-"'1Vr/ 

(i/ n. /1.. ... v - ':"0 .,.,... 

~,J. !M-'r'4 
~.r.A. J(."~ilLJ..:... 
.1"1-'" ~"~,r" ,.. 
jll""" ~~ 
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RESPONSE TO 
LEGISLATIVE REFERRAL 

MEMORANDUM 

LRM NO: 

FILE NO: 

P,2/4 

6266 

166 

If your response to this request for \flews Is short (e.g., concur/no comment): we prefer that you respond by e~mail or 
by faxing us this response sheet. 
If the response Is short and you prefer to call, please call the branch-wide line shown below (NOT the analyst's line) 
to leave a message with a legislative assistant. 
You may also respond by: 

(1) calling the analyst/attorney's direct Une (you will be connacted to voice mall If the analyst does not answer); or 
(2) sending us a memo or letter 

Please Include the LRM number shown above, and the subject shown below. 

TO: James BROWN 395-3473 

FROM: 

Office of Management and Budget 
Fax Number: 395-3109 
Branch-Wide Lino (to roach legislative aSSistant): 395·3454 

_________________ (Date) 

__ ~ ____ ~ _______________________ (Name) 

__ ~~~~~ __________ - (Agency) 

__________________ (Telephone) 

SUBJECT: TRANSPORTATION Proposed Report RE: S1004, Coast Guard Authorizations. 
FY1996 

The following Is the response of our agency to your request for views on the above-captioned subject: 

__ Concur 

__ No Objection 

__ No Comment 

___ See proposed edits on pages ___ _ 

___ Other: ___________ _ 

___ FAX RETURN of _ pages, attached to this response sheet 
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E X E CUT I V E OFF ICE o F THE p- RES IDE N T 

01-Aug-1996 11:07am 

TO: Elena Kagan 

FROM: James A. Brown 
Office of Mgmt and Budget, LRD 

SUBJECT: Foreign Seamen: Clarification 

According to DOT, a compromise has been offered by industry 
representatives regarding the rights of foreign seamen to sue in 
u.S. Courts. Under this proposal, foreign seamen would be able to 
sue in u.S. courts regarding alleged violations of vessel owners' 
obligation to provide "maintenance and cure" (i.e., food, shelter, 
and medical care.) Any other claims would still have to be 
brought in foreign courts. 



, ... ' 

· . 
/ 

., 

DETERMINED TO BE AN 

ADMIN~RAtlVE ~IN 
INITIALS: ~DATE: 2J l~ 
?'-d~~_ L c::Jd~-

It was good speaking to you last week on the phone. 

It would be ",tremelx helpful if the President would communicate to the House and Senate 
that he would veto the U.S. ('.oast Guard Autborization bill ifit cam to him with the "Cruise 
Vessel Tort Reform" provisions (Section 430) as in the House version of H.R. 1361. Thi4i 

_ provision would eliminate the ability of foreign crewmen serving on "runaway-flag" vessels 
in and out of U.S. ports to file suit in U.S. courts for compensation for injury. unpaid wages, 
and "maintenance and cure." 

-
This section has nothing to do with the Coast Guard authorization. Jt was added by 
Congressman Don Young, (R-AL), because he believed that the legislation was a sure thing 
because of other provisions of the bill. There are several provision.~ in the legislation which 
the coastal states want, one being the easing of the burdens of the Oil Pollution Act, 1990, 
to the offshore oil industry. For this reason, the President may not want to go public, but 
he or his staff could, however, persuade members of tbe House and Senate to encourage 
the conferees to vote again. .. t thl.Il liability provision when they go to conference. We have 
no precise time on when this conference will occur since Senator Hollings is objecting to the 
Senate naming conferee..Ii because of the possibiUty of Section 430 of H.R. 1361 being 
ac:cepted in conference. Of course, another thing the President could do would be to relay 
a message to Senator Hollings that he appreciates his efforts. 



, '. 

Page 2 

A. This amendment should be opposed by the administration because: 

1) With reference to the liriIitatioI1 of liability for shore-side medical malpractice; 
I believe that pa..;sagc of this legislation would encourage the shipowners to 
dump jnjured seamen or passengers on inadequate physicians who are simply 
cheap in other places. These cases are few and far between. but they do exist. 
1 can tell you that we have just tried a case within the last year for a National 
Maritime Union seaman who was taken for poor medical treatment in Turkey 
and lost a leg. The court law is that the vessel owner is liable and responsible 
for the injured seaman (though it is not so dear for passengen) and 
re..~oDSible for the affects of malpractice and treatment that they have 
provide. This certainly encourages companies to look for good pbysicians and 
to be sure that the best treatment is provided. 

2) This would create a disparity for foreign seamen working on these 'lforeign­
flag" vessels, ma1cing it cheaper for American companies to flee to the foreign 
flag. 

3) The statute benefits "foreign-flag- shipowners at the expense of American flag 
shipowners while doing nothing to enhance the passenger trade for American 
owners. It creates another disparity in treatment C?f passengers' claims that 
would benefit those who take American jobs. 

4) There is no national interest or benefit, as the "foreign flag" ships do not pay 
American taxes or American wages and are already in a cat-bird seat as far 
as competition goes. 

5) The argument is that the courts are swamped with these foreign seamen cases. 
This is absolutely not true and they should absolutely should not be permitted 
to slide by this. In Southern District of Texas and all the hundreds of cases 
now pendIng there are not mOTe than 5 or 6 of these cases for foreign 
seamen, and my gues.~ is that that is true all over the country. except maybe 
in Miami These companies are benefitting from American ports, taking out 
almost no pa.~sengers who are not U.S. citizens. There is no way for U.S. 
companies to compete with the ridiculously low wages paid to these foreign 
seamen on -foreign-flag" vessels. Bvery onc of these changes simply makes 
the gap wider. 
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Pa~e 3 

It doesn't make any sense, therefore, to allow u.s. jurisdiction for unseaworthiness 
and m~L-teJlance. and cure; but not for negligence. The provision that neg:sgence 
wouJd not be allowed when the country of residence of the seamen provides a 
remedy i~ nothing but a trap. Most of these countries have some "remedy" which are 
totally and absolutely inadequate. We have seen the sequela to legislation which took 
foreign nationals working in the offshore oil indusuy out of the Jones A£ and 
dispatch them bade. to their "host countries." These men and women do not receive 
any benefits to speak of. We had one case where we were contacted by a new widow 
from HonduJ1tS whose husband was killed in Ciudad, Carmen on a crewboat. Zapata 
Oil was not even willing to transport the body from Ciudad, Carmen in Mexico home 
to Honduras. There are no benefits of any consequence paid to these people, even 
if there is a "foreign remedy." It is a fraud and I defy anybody to show cases where 
the remedy exists and was adequate by almost any humane. standard. Again. 
whatever the standard is separates further American shipowners and encourages 
Americans to flee to foreign flags. 

Further, every ca.c;e in which there is unseaworthines.c; also has a negligence claim and 
vice versa. Therefore, there is going to be no reduction in the number of cases that 
are filed. The only thing that wuuld be reduced by this revision are the rights and 
benefits of injured men and women. The provision to Hmit this to foreign-nag vessel 
pa~sengers that transport no more than 75% creates, it seems to me, an almost 
impossible "discovery burden" on the injured person and/or their survivors. 

The real issue here is whether or not Americans are going to be able to compete 
with American-flagged vessels. These cruise line vessels are all registered in tiny 
wuntries under flags of convenience. Billions are literally made from u.s. 
passengel1\, hut no corporate income tax comes back to the American taxpayer. 
These cruise lines are in direct competition to American tourists interests who are 
not so fortunate as to be able to escape tax liability or to be able to pay $200 a 
month to an employee. Further, there would he more competition undoubtedly from 
American-nagged vessels if the law were being designed to equalize the costs to the 
foreign shipowners. It seems to me that that's what we should be accomplishing by 
revisions in tbe law. We should be seeking to make foreign-flag cruise shipowners 
who carry almost 100% American passeng~rs pay their crews· wages based on 
American level wages and taxes the same as an American company would have. This 
would give AmerIcans a real opportunity to fly our own flag. 
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, . 
Judging from the effect of the legislation passed in the offshore oil industry on 
foreign seamt",!', and their families, I can only tell you that this ~,.(nvides for nothing 

"b'ut 11earta"l~; an'd dis'aster when the bread winner in those famiJies become injured 
or are killed. There is no real adequate remedy. It is the worst form of "jingoism" 
and the worst demonstration of American indifference tu allow this kind of disparity 
to increase. 

Maritime unions including the AFL Maritime Committee, are in vigorous opposition. 

B. I am certain that this "John Dos Passasu rendition may need interpretation. Please 
call me at the fullowing numbers if you need to talk to me: 

1) 
2) 
3) 

P6/(b)(6) (home) 
757-7811 (office) 

P6/(b)(6) 

[001] 
, (office after hours) 
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~UL-?5t96 08:35 FROM: TO: 4049360904 
,~. ,JUL 24 '96 04: 47PM DOT/CONGRESSIONAL FlF 

THE SECRETAAY O~ TRANSPORTATION 
VVASHING'tON, D.C. 20580 

The Honorable tal:ry D. Pr6.s1er 
Chairman, Committee on Commercel 

Science, and Trtnsportatlon 
Washington, D;C. l0510 

Dear Mr. Chairm~: 

P.2 

As the Conference Committee begins consideration of S. 1004; the "Coast Guard 
Authorization Act for fiscal 'Year 1996," the Department of Transportation wishes to 
express its apprec~tion for the bipartisan effort involved in developing S. 1004, 
which contains over 100 parallel provisions in support of the Coast Guard. Among 
the most 1m port ant are the maritime regulatory and Coast Guard Auxiliary reforms. 
These provisions will eliminate burdensome regulatory requirements and enhance 
the operation of the Cost Guard AIDciliary by adding flexibility and providing needed 
protection for th~ ,Auxiliary'S 36,000 volunteer members. The Department would 
also like to take this opportunity to offer our views on a n\ltnber of issues that 
remain to be resolved in Conference. 

I 

.' 

First, the Depar-tn'lent adamantly objects to the Cruise Vessel Tort Refonn Act 
contained In Section 430 of the House version of the "Coast Guard Authorization 
Act for fiscal yea~ 1996.11 The Department believes this provision should not be 
included in the Conference Report because of the adverse ~mpetitive effect on U.S.­
flag cruise ship compani@s, the potential harm to U.S. passengers on cruise ships, 
and the potential,.brogatioil of rights currently granted to foreign seafarers by U.s. 
convention and hiw. The I?epartment could not view as acceptable any Coast Guard, 
Authorizat~on Act that contatns the Cruise Vessel Tort Reform Act. 

, . 
Second, both the House and Senate verSions of S. 1004 re\Pise financial responsibility 
requirements for 'offshore. facilities. The Department supports appropriate reUef 
from financia~ re,sponsihility reqUirements for certaIn marinas and shores ide 
facilities, but opPJses elimination of all claimants' right of direct action against 
financial resPbns~bility guarantors of responsible parties. As a minimum, the 
Federal Government's right to direct action against the responsible party's guarantor 
must be fully retiined, including actions for recovery of funds expended from the 
Oil Spill Liabllity Trust fund. In addition, the right of claimants to direct action 
must be fully preserved in cases of insolvency or bankruptcy of the responsible party 
for the offshqre f'ilcility. 

Third, the Maritime Regulatory Reform proposal (Senate, Title VI; House, Title V), 
which eliminates burdensome regula.tions on American vesRels, also includes 
vessel financing provisions that could provide needed capital for the maritime 
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.2 

industry. However, the Department is concerned that current operators who benefit 
from the Jones Ac~;ml8ht be'harmed and urges the Conferees to ensure,that these 
American operator8 are adequately protected. 

Additionally, there are four :provisions that are among the Coast Guard's highest 
legislative priorities a.nd should be preserved in Conference. These initiatives will 
save lives, enhance law enforcement, protect the environment, and ensure safe 
navigation: the Federal Reqreational Boating Safety (RaS) Grants Program (Senate, 
Sec. 501); the Law Enforcelnent Enhancement Act (Senate, Title IX); amendments 
to the Act to Prevent Pollution from Ships (Senate, Title WI); and the Truman­
Hobbs Bridge Alteration Program (Senate, Sec. 101(a)(S) and (b». 

The Office of Man'agement ~nd Budget has advised that, from the standpOint of th~ 
Adminis~ationts program, there is no objection to the submission of this 'Views 
report to Congress. . .' . 

This letter is also ~ing sen:t to Chairman Bud Shuster, House Transportation and 
Infrastructure Cammlttee. ' 

Sincerely, 
. . 

Federico Pef\a 

,. 



THE WHITE HOUSE 

WASHINGTON 

June 7, 1996 

MEMORANDUM FOR BRUCE LINDSEY 

FROM: 

CC: 

SUBJECT: 

ELENA KAGAN €.JC.. 

JACK QUINN, KATHY WALLMAN 

CRUISE VESSEL TORT REFORM 

After much hemming and hawing, backing and forthing (which I 
believe reflects much hemming and hawing, backing and forthing in 
Congress), the Department of Transportation has asked that for 

(

the moment at least, the White House refrain from making any 
statements -- whether public or private -- about vetoing the 
Coast Guard Authorization Bill because of its tort reform 
provisions. According to Nancy McFadden, Sen. Hollings is now in 
the midst of productive pre-conference negotiations with Sen. 
Stevens on these provisions, and any signaling from the White 
House about a veto would only complicate their negotiations. 
McFadden urged that we wait and see what agreement Sense Hollings 
and Stevens reach before we weigh in on this issue. 

This advice seems sound to me. McFadden sounded confident 
of both the progress of negotiations and the unsettling effect of 
White House intervention. At the same time, I do not think we . 
are now in a position to say very much about exactly what would 
provoke a veto. In these circumstances, I think we should 
continue to monitor the situation and evaluate the possible 
outcomes. Let me know if you disagree; otherwise, I'll keep in 
touch with DOT, as well as with Ellen Seidman at the NEC, and 
report back to you on further developments. 



THE WHITE HOUSE 

WASH INGTON 

June 7, 1996 

MEMORANDUM FOR BRUCE- LINDSEY 

FROM: 

CC: 

SUBJECT: 

~I/ ELENA KAGAN "",I'-

JACK QUINN, KATHY WALLMAN 

CRUISE VESSEL TORT REFORM 

After much hemming and hawing, backing and forthing (which I 
believe reflects much hemming and hawing, backing and forthing in 
Congress), the Department of Transportation has asked that for 
the moment at least, the White House refrain from making any 
statements -- whether public or private -- about vetoing the 
Coast Guard Authorization Bill because of its tort reform 
provisions. According to Nancy McFadden, Sen. Hollings is now in 
the midst of productive pre-conference negotiations with Sen. 
Stevens on these provisions, and any signaling from the White 
House about a veto would only complicate their negotiations. 
McFadden urged that we wait and see what agreement Sense Hollings 
and Stevens reach before we weigh in on this issue. 

This advice seems sound to me. McFadden sounded confident 
of both the progress of negotiations and the unsettling effect of 
White House intervention. At the same time, I do not think we 
are now in a position to say very much about exactly what would 
provoke a veto. In these circumstances, I think we should 
continue to monitor the situation and evaluate the possible 
outcomes. Let me know if you disagree; otherwise, I'll keep in 
touch with DOT, as well as with Ellen Seidman at the NEC, and 
report back to you on further developments. 
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THE WHITE HOUSE 

WASHINGTON 

May 9, 1996 

MEMORANDUM FOR BRUCE LINDSEY 

CC: 

FROM: 

JACK QUINN, KATHY WALLMAN 

ELENA KAGAN a--
SUBJECT: CRUISE VESSEL TORT REFORM 

I received the attached from Jim, Brown of OMB today. 
Brown's memo notes, the Department of Transportation would 
to know whether the cruise vessel tort reform provision in the 
Coast Guard Authorization bill might provoke a presidential veto. 

Brown told me on the phone that some members of Congress are 
working on a compromise provision that would delete the limits on 
liability for malpractice and emotional distress, but retain the 
bar on foreign seamen suing foreign-flag vessels in U.S. courts. 
My sense, however, is that this bar is the most problematic 
aspect of the provision, because of the competitive advantage it 
gives to foreign-flag shipping over U.S.-flag vessels. 

What should we tell 
(You can ignore the part 
by "this afternoon." He 
week. ) 

Brown and the Transportation Department? 
of Brown's memo that requests guidance 
is not expecting anything before next 
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E X E CUT I V E OFF ICE o F THE PRE SID E N T 

09-May-1996 lOaS3am 

TO: Elena Kagan 

FROM: James A. Brown 
Office of Mgmt and Budget, LRD 

SUBJECT: Liability provision in Coast Guard Authori~ation bill 

Negotiations between House and Senate conferees on S. 1004, the 
Coast Guard Authorization Bill for FY 1996, have been stalled for 
severB] months over a liability provision included in the H9uae 
version of the bill. 

On March 27 the Department of Transportation sent a letter to 
COnf@Tp.es "strongly recommanding H that the provision be deleted. 

since then, there has been a lot of activity regarding liability 
limitation provisions in oLher legislation. The Department haa 
asked us to provide (hopefully, this afternoon) a current reading 
on whether the provision would tolerable. even though 
objectionable, in an enrolled Coast'Guard authorization bill, or 
whether it is so objectionable that the President would feel 
required to veto Lhe bill. . 

I will fax the provision to you separately, and will be grateful 
for any guidance you can provide. Thanks. 
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S.1004 

Coost Gttord Authorization Act For Fiscal Year /996 fEn,,,,md Hov. AlMndmellt) 

SEC 43D. CRUISE VESSEL TORT REFORM. 

(a) ,~cli"" 4,R.' nflh~ Rmftd Slatut'l ofth. U,"t,d StilI •• (46 App. 183). I. tmfMtktl by adtli"8 a",.. _".clio" 
(g) to ~ad Ar/ollmn: 

't&) I" a lilli/I by Qlfy perlO" I" which a 8hlpow"er, operptor. or ~,"ployr:r ofa QYW rMmhr t, clfllm~d to hrzw direct 
or vlcQI'lolIS liability lor ""dical malpradice or oth" tOrtl0ll8 ctJl'lduct ot:CIIl'Plng tit tI 8ItoH~/de IfICIllly. 01' in "'iell 
,ht damagtlloughl are alleged to ,.enlll from the HIm-til to or Ireatme"t by any morrlitil doctor. hospllal. 
""lItcol facility. or Olht1' health core provider, tht shipowner. optl'atol'. or ,mployu "'all be enlilled 10 rely flfIOn 
,.".""d all .datlltory IImilatl0ll6 olilahlllry applicable I" tire drx;t"r, hfMpitai, mtdica1ltXIlity. or olher health ~ 
fJff1VIdel' In Ihe State in which Ih, shorend, medical can WQ,f provided. " 

(bJ Stction 418Jb ofth, R,vlled Statlltes of the United Stalu (46 App. J8Jc) Is amend,d by adding a new 

"'''HCti"" I" ",ad tI.J lollowll.· 

'(6) S1Ibsection (a) shall nat p1'Ohlblt p1'OV1IIDn, Dr limitatio"s i" contrtwts. agrr~m~nl" or tlcul C()ntlltlanlof 
ctIIf1og~ witlt pautngtrJf wltich rrll,w tI man.", ap"t, ma.tttr, owne,.. or o~ralor 01 a wsscl from liability for 
'''/llel/o" of ~".otIO"GI 4141""., ",lIIflal _g",.;,,&. o"l'lI)ICh%glC4llnJury 80 ItHfg M"'cIt prvwI6i",,6 or IImlhltio". 
do nol IImll liability if the emotional distn63. mlntal 8II8"el'l"g. 01' ~ological ;nftuy WGot-

'(I) IIt~ 1'f!wll o/Allb6fanllal phySlcollnJury la tht clal",ant ctnlHd by Ih, "egllgence or fQflIt of the 
"'11"1111(0", llI1CO"'. ",astco,., OM/IN,.. 0,. opn'tlIOl'i 

'(2) Ihe reSlilt 01 the claimant having btln at tlerual I'18k 018llbltantlal physical injllry. which ,.Ist W4r cllflled 
by Ih~ ntgllgtnce 01' /aull o/Ihe manager, ag''''. m06ler, owner. 01' Operrllor; or 

'(3) Intentionally inflicted by tht mtWl8t1', apllt. ma.tttr. owner, or oP«rrl~or. '. 

(e) Section 2001 chapter J jJ ollhe ACI 01 Mardi 4, J 9 J j (4(J App. tJ88) ts am~"ded by addtng II nftllllbleCllOn to 
Ntul tulollmt/!r: 

'(c) Limitation /01' Certal" Alle"sln CQge o/COIIInlCtflaJ Altt:mauve F01'f/PIf6 

'(I) No tlCllo" may be maintainlld fin.,. 8Ilb.cllon (ttJ or u"thr arJ,)I olhe,. mDrIlllM ItnfI o/Ih. U"i,.d Stat •. fI 
lor mo/nttrntlnCt: and CII,., or for ckunAgts lor the 'njllry or dt:tllh 0/ a",." wIIo WQI "ot a citlu" or 
pD71Iantnt Itgal rtndt"t alltn of the United Slalll at th~ lim, o/th, lIteldent givlJrg ,.11t ID"" QCIIon. tlth, 
l"cI4.", giving I"IIIfI ,,, "'" actin" ~d willie the pef'1IfHf WtI.J ~mp/oY"i on 600nJ a ".&lel drK;ruttented 
other Ihan vnd". tit, Itnn of the United Stal." which wuel MIdi OWIIed by till ,,,lily OI'gtmi%~tI 0,110 ,IIan 
under the laws olthe United States 0,. 6y a pt1ntJ" who Is not a cltlztn or permont"t legal raid,,,, allen. 

'(1) Tlttt ~8;"'" 01 pa,.avaplr (I) #ltall o"'y apply If-

'(It) tht tnclMII' giving rlst 10 lire aclio" oCCflrr,d while the perso" bring;. Iht action wa.r II ptII'ly 
10 a co"tracl 01 employme"t or war IfIbJtcr 10 0 collect;". bargClintrtg ag~mlnt which, by il$ It,."",. 
r-vidlld Inr tnI .w:/u.clv. forti-lor "1OIIItio" of all. 111M dilpfl". 01' lIl:IiDfU In til ,,011011 otlt.r tlllIII 
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March 27. 1996 

10:202-395-3109 

. . 
The Honorable Larry D. Prea.ler 
Chairman 

MFlY 09'96 

G!'4!AAL OOUNa!L 

Committee on Commerce, Scienca and Transportation 
Russell Senate OfficQ Building 
Washinqton, D.C. 20510 

Dear Mr. Chairman: 

9:S9 No.016 P.OS , 

. 
400 C,j.".11 .... '.W 
w • .",.,.*'. D.o. 205ID 

Tha Oapartment of Transportation respectfully submit. the 
following comments opposing the enactment of Section 430 of 
8. 1004, the Cruise V.58.1 Tort Reform provision.contained in the 
Coa.t G~a.~ Authorization Act for Piscal Year ~~e" a.ipaG~.d by 
the HOU8e on February 22, 1996. The Senate's version of 
S. 1004 does not contain a provision eimilar to Section 430. The 
Department strongly recommend. that the provision be deleted fr=~ 
s. 1004 dur1ng conference beCAuse of the .4ve~.e competitive 
effect on·U.S.-flag cruisa ahip eom~an1e., the potential harm to. 
u.s. palsengers on cruise ships, and the potential abr9gation of 
rights currently granted to foreign seafarers by.U.S. convent1on 
ana law. . 

Beeau.e Section 430 has no effect on the .ate operat1oo of cruise 
veaaell, it .no~ld not ~e included in an otherwi.e : 
noncontroversial CoaBt Guara Authorizat1on ~i11. The: 
d~eagreement over ~hi8 provis1on now tnreaten. the 8uccaa8 of 
$. 1004 in this CongresB. S. 1004 contain. too many agreed-upon 
p~ov1B1ona import~~t to the Coast auard, the Coalt Gu~td 
Aux1l1ary, tne maritime industry and the general.publiC, co allow 
the "eru1se ve •• el tort reform" aebate to further delay ite 
enactment. 

Section 430 has three major proviSions which are discussed belOw. 
on their face, eha 11miee~ li.bili~y prcvis1on. in thc:first two 
.~b.eotiQng apply to all paaaang.ra on eruiaa vea •• ls leaving 
U.S. portl and to both U,S.-!lag and forsign.flag eru1a. ve8sels 
oger&e1ng ou~ =f U.s. pores. However, 95 parcent of the 
pa •• enger. on cru1ses~v1ng U.S. portB are U.S~ cit1zen •• nd 
nearly all of thODe ve •• el. are foreign-flag. Thus, tbe adverse 
impact of the provisions talls mainly on O.S. passengers while at 
the same eims benefiting foreign-flag cru18e operators.·· 
operators who pay few U.S. taxes and avo1~ U.S. m1nimu~ wage ana 
fair la~o: law.. Th~ ~hird subsection 9iv •• a oomp.~1tiv. 
advantage eo foreign-flag cruise vassel owners by allowing them 
to eeeape l1ab11i~r in O.S. oourt for injurie. to their fore1gn 
crew, while U.S.-f aq vesael owner& would remain liaDle tor 
inju~ies co their crew. . 

l,/S'd wt:e't 160 96, ez ~ 
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LIMIT LIABILI~'FOR MEDICAL MALPRACTICE 

The first pare of Section 430 limits the 11ab111~y o~ C~18 •• hip 
owners in certain malpractice tort actione brought bI p •••• ng.r •. 
Under Subsection 430(a), a cruise ship owner'& iiabi ity cannot 
exoeed the legal liability of the shore-baaed facility where a 
81ek or injured passenger i8 taken for treatmene.' ~ a result, 
this Clubs.etion may encourll9c a. cruise .h1~ owner to .. forum shop" 
and limit ita potential liability by referrin; a sick or injured 
passenger to treatment in the port with the moat restrictive 
malpractice laws, rather than the closest port with the baBt 
available hospital. This provision could harm u.s. paa.enge~. by 
restricting the~r ability to nol~ th~ cruise ghip. owner. fully 
accountable for mi.~rea~ment Qr injury resulting from the ~er.' 
referral to a local taei11ty. 

~;MIT LIABILITY rOB EMOTIONAL P%ITBli', ETC, 

Subsection 430(b) l1m1ts the liability of cruise .hlp owner. in 
civil tort action. brough~ by p •• eengera for the int11ce1on of 
emotional diecre8s, mental 8uffer1ng Qr psychological injury. 
Through conditions printac! on paaaenger tickets. 'cruise v.alel 
ownerl may limit the recovery ot an inju~eQ p ••• enge~ for 
emot10nal damages to instances where emotio~al distress was tta 
41rec~ result ot substantial phy.1cal 1njury. Ccmpans&t1on fo~ 
omotional injury is the primary civil remedy in rape cases. for 
.xample. which. unfortunately, do occur on eruile vessels. 
SUbg8Ceion 430(b) would allow a cruise vessel owner to escape 
liability tor emotional c11stresB or psychological' inju.y suffered 
by a passenger raped Oft • c~1.e .hlp ~nla88 there ia a1.0 . 
aubatantial physical inlury. 

PBE~~E ACCESS TO U.S, COURTS BY FOREIGN SEAFARERS 

Sub.eet1on 4)O(c) bars foreign aeafarers injured on board a 
foreign-flag v~,;el from bringing an action in U.S. court. for 
H~.intenance and cure q or damage. for injury or death. The ~1ght 
of aeafarer. to rec:e1ve feod and lodging anc:l moo1:cal care dU2:'1ng 
illness or injury (Wm~1nt~nance ~nd cur.") while ,in the .erviee 
of the ahip ha. been ~ bedrock principle of international 
maritime law for mQre tnan 200 years'. The pr1nciple is designea. 
to protect the welfare o~ •• ata~er8. The right to ftm.in~en.nce 
and c~re" i~ 0 fundamental r!gh~ oonaiatently r.cogni2ed by U.S. 
courts. including the Supreme Court, the. court. of other. maritime 
nat1on., and interna~ional labor agreement8. As a practical 
mat:er, SU~lec~1on 4JO(c) would remove thiS righ~ tor 8ea'~rars 
employed on fo~eign .bips trading regula~ly .nd pr1marily in U.S. 
pores. ' 

o 

VC3'd 
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Another longe'ancl1ng right aupereeded by subaect.1on 43~(C) i."the 
rigbt. of foreign crew to file olaims in u.s. courts unaer ehe 
Jon •• Aee, .46 App. U.S.C. i68B, for injury or daa~h ab~.rd 
foreign-fl.; vessels doing bU8ine •• in tbe Un1ted StateB. ~hi. 
right hau a180 been reaff1~me4 by tbe Sup~ame ccurt. l :The 
Supreme Cour~ recognize4 the 1mportanoe of inolu~ing foreign-flag 
ve8~.11l •• .mployerlJ under the Jone. Act .a a matter of 
"commercial equity-. Denying foreign seafarer. the right to sue 
in u.s. courta would give a 8ign1t1cane compe~1t1ve aQvantage to 
tore1gn-!lag c~i.e -hips over U.S.-flag cruisa .hips., Seetion 
430(c) restrict. acceaa to forelgn aeafarers, but U.S. seafarers 
would continue to have the ability to puraue the1~ cla~m. in U.S. 
courts. 

e~rr1ng fo~.1gn ~cafarerB' ace ••• eo u.s. courts"also might 
violaee the Shipowners' Liability (Sick and In~ureQ) cbnvent10n 
(No. 55), 1936, "a convention adopted by the International Labor 
Organization and approvea ~y the uni~ed State& on OctoQer at, 
1938. Thi5 convention grAn~8 eeafarera eh. right to r,eeive" . 
"maintenance and cure" and to pursue this right in the. courts of" 
all nations in which the eonvention 1s in force .. We would a180 . 
11k. to call th~ Committee's attention eo ehe ~act that the u.s: 
Sta~e Oepar~men~ opposes Sub.eet1Qn 430(c} baaauee of the 
ccmme~cial di •• dv.nt~9. to O.S.-flag erui •• operations. and the 
potential conflicts w1th U.S. obligations under Friend.hip, 
Commerce and Navigation treaties whicn allow reciprocal ace... to 
U.S. courts by nationals ot other ~reaty part1c~. : 

The Office of M&n~9.mAnt and Budget advises thatthere"i. no 
ocjeet1on, from the standpoint of the Adm1ni8tration'e.prog~am, 
to the submission of this report. 

Tbonk you for the opportunity to comment on Section 439 of 
s. 100'. the coast quard Authorization 'Act for Fiscal Yea~ 1996. 

lIn Hellenic Lines Ltdh. X, Rhoditis, 39B U.S. 30e: (1970) , 
the Supreme court upheld the r1gh~ of foreign Jeafarers to use 
U.S. courts to recover "maintenance ana curel! and eo make clair.lf; 
under the 30nes Ac:t. . I 



THE WHITE HOUSE 

WASH I NGTON 

May 9. 1996 

MEMORANDUM FOR BRUCE LINDSEY 

cc: 

FROM: 

SOBJECT: 

JACK QUINN, KATHY WALLMAN 

ELENA KAGAN €1---' 

CRUISE VESSEL TORT REFORM 

I received the attached from Jim Brown of OMB today. As 
Brown's memo notes, the Depar~men~ of Transportation would like 
to know whether the cruise vessel tort reform provision in the 
Coast Guard Authorization bill might provoke a presidential veto. 

Brown told me on the phone that some members of congress are 
working on a compromise provi~ion that would delete the limits on 
liability for· malpractice and emotional distress, but retain the 
bar on foreign seamen suing foreign-flag vessels in U.S. courts. 
My sense, however, is that this bar is the most problematic 
aspec~ of the provision, because of the competitive ad.vantage it 
gives to foreign-flag shipping over U.S.-flag vessels. 

What should we tell Brown and the Transportation Department? 
(You can ignore the part of Brown's memo that requ~sts guidance 
by "thi:;l afternoon. I, He is not expecting anything before next 
week. ) 

---~---

20:3~tld Lb919:01 £:8629Sb202 



MAY 13,1996 

MEMORANDUM FOR JOHN HILLEY 

FROM: ANDY BLOCKER ~7 ; 
RE: 

CC: 

THE CRUISE VESSE00RT REFORM ACTI COAST GUARD BILL 

BRUCE LINDSEY, SUSAN BROPHY 

This memo concerns Senator Lott's attempt to attach the Cruise Vessel Tort Reform 
Act (CVTRA) to the Coast Guard Reauthorization Act of 1996 in conference. The 
CVTRA has already passed the House as a part of the Coast Guard Reauthorization 
Act. Senator Hollings has been blocking the appointment of conferees in order. to craft 
a compromise. He has reached a compromise on two of the three main provisions in 
the CVTRA: 

Section 430(a) would limit the liability of cruise ship owners in certain medical 
malpractice tort actions brought by passengers. The cruise ship owner's liability 
could not exceed the legal liability of the shore-based facility where a sick 
person is taken for treatment. (COMPROMISE REACHED: Section 430(a) 
would only apply to U.S. states. In other words, liability limits of foreign 
countries would not apply to the cruise ship owner.) 

Section 430(b) would limit the liability of cruise ship owners in civil tort actions 
brought by passengers for the infliction of emotional distress, mental suffering 
or psychological injurY,. Under this subsection, the cruise vessel owners could 
limit, via conditions printed on passenger. tickets, emotional damage~ to 
instances where emotional distress was a direct result of substantial physical 
injury. This would prevent victims of rape from seeking damages unless there 
is substantial physical injury. (COMPROMISE REACHED: Section 430(b) 
would no longer require "substantial" physical injury and sexual harassment, 
sexual assault, and rape would bf;l explicitly excluded from tlie liability 
limitation.) .. 

Section 430(c) would bar foreign seafarers injured on board foreign-flag vessels 
from bringing an action in U.S. courts for "maintenance and cure" or damages 
for injury or death. Denying seafarers the right to sue in U.S. courts would give 
a significant competitive advantage to foreign-flag ships over U.S. flag ships. It 
would also make U.S. seafarers (8-10% of foreign-flag ship crews) less 
desirable for employment as compared to the unprotected and less expensive 
foreign seafarers. (NO COMPROMISE REACHED) 

-next page-



The Department of Transportation wrote a letter (attached) on March 27, 1996 in 
opposition to the CVTRA. However, the cruise line industry took comfort in the fact 
that the letter did not mention the word "veto" and quickly pursued Senator Lott's help 
in making sure the language made it through conference . 

• 
Prior to the compromises reached by Senator Hollings, the Department of 
Transportation started drafting a "veto" letter to get the in~ustry to compromi$e. The 
"veto" letter was never intended for circulation, but only for negotiation. Since the 
"veto" rumor began, two of the three provisions have been worked out. It is uncertain 
whether or not a compromise can be worked out on the last provision unless an actual 
"veto" statement is issued. We should know more in the next two weeks as Senator 
Hollings continues to negotiate with the cruise line industry and Senator Stevens who 
is sympathetic with our position. 
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U.S. l)epartrn.r1f /;If 
TrCln5partetf~1'I 

Oftlc;e Of !he s.,(;rctary 
~ ,::J( Transportation 

Mar~h 27. 1996 

The Honorable Larry D. Pressler 
Chairman 

G,""'~AAl COUNSEL. 

Commictee on Commerce, Soience and Transportation 
Russell senate Office Building 
Washington, D.C. ?OS10 

Dear Mr. Chairman: 

0100 S~."""h SI-. S W 
WQSnmgloll, D.C 2CS510 

The Depa~tment of Transportation respectfully submits the 
following comments opposing the enactment of Section 430 of 
S. 1004, the Cruise Vessel ~ort Reform provision contained in the 
Coast Guard Authorization Act for Fiscal Year 1996, as passed by 

,the House on February 22, 1996. The Senate's version of 
s. l004 does not contain a provision similar to Section 430. The 
Department strongly recommends that the provision be deleted from 
S. 1004 during conference because of the adverse competitive 
effect on U.S.-flag cruise ship companies, the potential harm to 
U.S. passengers on cruise ships, and the potential abrogation of 
rights cur~ently granted to foreign seafarers by u.s. convention 
and law. 

Because Section 430 has no effect on the safe operation of cruise 
vessels, it should not be included in an otherwise 
noncontrover~ial Coast Guard Author'ization bill. The 
disagreement over this pro~ision now threatens the success' of 
S. 1004 in this Congress. S. 1004 contains too many ~greQd-~pon 
provisions important to the Coast Guard, the Coast Guard 
Auxiliary, the maritlme incustry and th~ general public to allow 
the "cruise vessel tort reform" debate to further delaY~ita 
enactment. 

Section 430 has three major provisions which are discussed below. 
On their face, the limit~d liability provisions in the firse two 
subsections apply to all passengers on cl:'uise vessels leaving 
U.S. ports and to both U.S.-flag and foreign-flag cruise vessels 
operating out of U.S. ports. However, 95 percent of the 
passengers on cruises leaving u.s. ports are U.S. citizens and 
nearly all of those vessels a~e foreign-flag. Thus, the adverse 
impact of the provisions falls mainly on U.s. passengers while at 
the same c1me benefiting foreign-flag cruise operators -­
operator~ who pay few U.S. ~axes and avoid U.S .. minimum wage and 
fair labor laws. The third subsec~ion gives a competitive 
advantage to foreign-flag cruise vessel owners by allowing them 
to ~scape 11ab111ty in u.s. courC for injuries to their foreign 
crew, while U.S.-flag veeael owners would remain liable for 
injuries to their crew. 
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LIMIT LIABILITY FOR MEDICAL MAT"PRACTICE 

The first part of Section 430 l~mits the liability of cruise ship 
owner=, in ce:t'tain malpract.ice tort actions brought by passengers. 
Under Subgec~ion 430(a), a cruise ship owner's liability cannot 
exceed the legal liability of the shore-based facility ~here a 
sick or injured passenger is taken for treatment. As a result, 
this subsection may encourage a cruise ship owner to "forum shopll 
and limit ita pot~ntial liability by referring a sick or injured 
passenger to treatment in the port with the mQst restrictive 
malpractice laws, rather than the closest port with the bast 
available hospital. This provision could harm U.S. passengers by 
restricting their abilicy to hold the cruise ship owners fully 
accountable for mistreatment or injury resulting from the owners' 
referral to a local facility. 

LTMLT LI~ILITY FOR EMOTIONAL DISTRESS, ETC. 

subsection 430(b) limits the liability of cruise ship owners in 
civil tort actions brought by passengers for the infliction of 
emotional distress, mental suffering or psychological injury. 
Through cond~tions printed on passenger tickets, cruise vessel 
owners may limit the recovery of an injured passenger for 
emotional damages to instances where emotional distreQQ was the 
direct result of substantial physical injury. Compensation for 
emotional inju~ is the primary civil remedy in rape cases, for 
example, which, unfortunately, do occur on cruise vessels. 
Subsection 430(b) would allow a. cruise vessel owner to escape 
liability for emotional distress o~ psychological injury suffered 
by a passenger raped on a cruise ship unless there is also 
substantial physical injury. 

PRECLUDE ACCESS TO U.S. COURTS BY FOREIGN SEAFARERS • 

Subsection 430(c) bars foreign seafarers injured on board a 
foreign-flag vessel from bringing an action in u.s. courts for 
"maintenance and cure" or damages for injury or death. The right 
of seafarers co receive food and lodging and medical ca~e during 
illness or injury ("maintenanc~ and cure") while in the service 
of the ship has been a bedrock principle of international 
maritime law for more than 200 years. The principle is designed 
to protect the welfare of seafarers. The right to "maintenance 
and cure" is a fundamental right consistently recognized by U.S. 
courts, including the Supreme court, the courts of other maritime 
nations, and international labor agreements. As a practical 
matter, Subsection 430{c} would remove this right for seafarers 
employed on foreign ships trading regularly and primarily in U.S. 
ports. 
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Another longstanding right superseded by Sdbsection 430(C) is the 
~i9ht of foreign crew to file claims in U.S. courts unaer the 
Jones Act, 46 App. U.S.C. §6B8, for injury or death aboard 
fo~eign-flag vessels doing business in the United Scates. This 
right has also been reaffirmed by the Supreme Court. 1 The 
Supreme court recogni~ed the importance of including foreign-flag 
.vessels as omployers under the Jones Act as a matter of 
"commercial equity". Denying foreign seafa.rers the right to sue 
in U.S. courts would give a significant competitive adva.ntage to 
foreign-flag cruise ships over U.S.-flag cruise ships. SecCion 
430{c) restriccs access to foreign seafarers, hut U.S. seafarers 
would continue to have the ability to pursue their claims in U.s. 
courts. 

Barring foreign seafarers' access to U.S. courts also might 
violate the Shipowners' Liaoility (Sick and Injured) convention 
(No. 55), 1936, a convention adopted by the International Labor 
Organizacion and approved by the United Seates on occober 29, 
1936. This convention grants seafarers the right to receive 
"maintenance and cure" and to pursue this right in the court.s of 
all nations in which the convention is in force. We would also 
like to call the Committ.ee's attention to tne fact that the. U.9\ 
state Department opppses Subsection 430{e) because of the ) 
commercial disadvantage to U.S.-flag cruise operations and the 
pot.ential oonflict~ with U.S. obligations under Friendship, 
'Commerce and Navigation treati~s which allow reciprocal access to 
U.S. courts by nationals of other treaty parties. 

The Office of Management: and Budget advises that there is no 
objection, from the stanQPoint of the ~dmin1stration's p~ogram, 
to the submission of this report. 

Thank you fer the opportunity to comment on Section 430 of 
S. 1004. the Coast G~ard Authori~ation Act for Fiscal Year 1996. 

lIn Hell~nic Lines Ltd. v. Rhodic1@, 398 U.S. 306 (~970), 
the Supreme Court upheld the right of foreign eea!are~s to use 
tT. $. courts to recover "maintenance and cure" and to make claima 
under the Jones Act. 



1) 

2) 

3) 

Summary of Changes to 
House-passed Cruise Vessel Tort Reform Provisions 

The House provisions would limit a shipowner's liability for 
shoreside medical malpractite on an injured seaman or 
passenger treated ashore to the applicable shores ide medical 
malpractice liability limit. Revision limits applicability 
to U.S. states. 

The House provisions would enable shipowners to limit their 
liability for a passenger's emotional or psychological 
damages to situations where there was injury or actual risk 
of injury due to the shipowner's negligence or intention 
through fine print conditions on the ticket. Revision 
lowers threshold for liability by eliminating requirement 
that injury be "substantial" and also explicitly excludes 
sexual harassment. sexual assault. and rape from the 
liability limitation. 

The House provision would eliminate the ability of non­
resident alien crew members of foreign-flag cruise ships to 
sue in U.S. courts when employment or union contracts 
stipulate another forum or when a crew member's country of 
residence provides a remedy and the shipowner accepts its 
jurisdiction. Revision would eliminate U.S~ jurisdictibn 
for negligence wnen a crew member's country of residence 
provides a remedy. but retains u.s. court jurisdiction over 
maintenance and cure and unseaworthiness actions by non­
resident aliens. The provision would be limited to foreign­
flag passenger vessels . that transport no more than 75 
percent of U.S. passengers in a calendar year and whose 
vessels were over five thousand gross tons with 
accommodations for. at least 100 passengers. The revision 
also retains the alien crew member's right to a jur1 trial. 
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[Staff Discussion Draft] 

April 30, 1996 

3 (c) Section 20 of the Act of March 4, 1915 (46 
~ , 

4 U.S.C. App. 688) is amended by adding at the end thereof 

5 the following: 

6 "(c) LIMITATION FOR CERTAIN ALIENS WHERE 

7 THERE Is.AN ALTERNATIVE FORUM.-

8 "(1) IN GENERAL.-Except for an action for 

9 maintenance and cure, or an. action resulting from 

10 the unseaworthy condition of a vessel, no civil action 

11 may be maintained under subsection (a) for dam-

12 ages, for injury or death of an individual who was 

13 not a citizen or permanent legal resident alien of the 

14 United States at the time of the incident giving rise 

15 to the action if-

16 "(A) the incident giving rise to the action 

17 occUrred while the -individual was employed Oll 

18 board an exempted passenger vessel; 

19 "(B) a remedy is available to, or on behalf 

20 of, the individual bringing the action (or on 

21 whose behalf the action is brought) under the 

22 laws of the nation of which that individual was 

23 a citizen or permanent legal resident at the 

24 time of the incident giving rise to the action; 

25 and 

April 30, 1996 (11 :28 a.m.) 
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1 "(e) the party seeking to dismiss the ac:' 

2 tion under this paragraph stipulates to jurisdic-

3 tion under the laws of. that nation as to such 

4 incident. 

5 "(2) JURISDICTION NOT IMPLIED.-The provi--

6 sions of paragraph (1) shall not be interpreted to re-

7 quire any court in the United States to accept juris-

8 diction over any action. 

9 "(3) RIGHT TO TRIAL BY JURY NOT !M-

10 PAIRED.-Nothing in this subsection shall restrict 

11 the right of trial by jUlY provided under subsection 

12 (a). 

13 ''-( 4) EXEMPTED PASSENGER VESSEL DE-

14 FINED .-For purposes of this subsection, the term 
, 

15 'exempted passenger vessel' means a vessel docu-

16 mented other than under the laws of the United 

17 

18 

19 

20 

21 

22 

23 

24 

April 30, 1996 (11 :28 a.m.) 

States-· • 
"(A) less than 75 percent of the pas­

sengers of which, for the calendar year in which 

the incident giving rise to the action occurs, are 

citizens or permanent legal resident aliens of 

the United States; 

"(B) that is of not less than 5,000 gross 

tons; and 
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April 30, 1996 (11:28 a.m.) 

3 

"( C) that has accommodations for not less 

than 100 passengers.". 

o 

• 



46 uses Appx § 686 
~ 

Other provisions: 
Validity of certificates of cltizenship issued prior to repeal. Act Oct. 9, 
1940, ch 784, § 2, 54 Stat. 1058, provided: "All certificates heretofore 
issued to seamen under the authority of section 4588 of the Revised . 
Statutes of the United States [former 46 uses § 686] are hereby 
declared void.". 

§ 688. Recovery for injury to or death of seaman 

(a) Application of railway employee statutes; jurisdiction. Any seaman 
shall suffer personal injury in the course of his employment may, at 
election, maintain an action for damages at law, with the right of trial 
jury, and in such action all statutes of the United States modifying 
extending the cpmmon-Iaw right or remedy in cases of personal injury 
railway employees shall apply; and in case of the death of any seaman as 
result of any such personal injury the personal representative of 
seaman may maintain an action for damages at law with the right of 
by jury, and in such action, all statutes of the United States conferring 
regulating the right of action for death in the case of railway employees 
shall be applicable. Jurisdiction in such actions shall be under the court of 
the district in which the defendant employer resides or in which his. 
principal office is located. . • . -, 

(b) Limitation for certain aliens; applicability in lieu of other remedy. (1) 
No action may be maintained under subsection (a) or under any other 
maritime law of the United States for maintenance and cure or for 
damages for the injury or death of a person who was not a citizen or 
permanent resident alien of the United States at the time of the incident· 
giving rise to the action, if the incident occurred- .. 

(A) while that person was in the employ of an enterp~e engaged in . 
the exploration, development, or production of offshore mineral or . 
energy resources-including but not limited to drilling, mapping, 
surveying, diving, pipelaying, maintaining, repairing, constructing, or 
transporting supplies, equipment· or personnel, but not including 
transporting those resources by a vessel constructed or adapted 
primarily to carry oil in bulk in the cargo spaces; and 
(B) in the territorial waters or waters ,overlaying the continental shelf 
of a nation other than the United States, its territories, or possessions. .' 
As . used in this paragraph, the term "continental shelf" has the 
meaning stated in Article I of the 1958 Convention. on the Continen­
tal Shelf. 

(2) The provisions of paragraph (1) of this subsection shall not be 
applicable if .the person bringing the action establishes that no remedy 
was available to that person-

(A) under the laws of the nation asserting jurisdiction over the area in 
which the incident occurred; or 
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(B) under the laws of the nation in which, at the time of the incident, 
the person for whose injury or death a rem.edy is sought maintained 
citizenship or residency. ; 
. 4, 1915, ch 153, § 20, 38 Stat. 1185; June 5, 1920, ch 250, § 33, 41 
1007; Dec. 29, 1982, P. L. 97-389, Title V, § 503(a), 96 Stat. 1955.) 

mSTORY; ANCILLARY LAWS AND DIRECI1VES 

References in text: 
"Statutes of the United States modifying or 'extending the common-law 
right or remedy in cases of personal injury, to railway employees" and 
"statutes of the United States conferring or regulating the right of 
action for death in the case of railway employees", referred to in this 
section, probably are references to the Federal Employers' Liability 
Acts, Act June 11, 1906, ch·3073, 34 Stat. 232; Apr. 22, 1908, ch 149, 
35 Stat. 65; Apr. 5, 1910, ch 143, 36 Stat. 291; and Aug. II, 1939, ch 
685, 53 S~t. 1404, which appear generally as 45 uses §§ 51 et seq. 
For full classification of such Acts, consult uses Tables volumes. 
''The 1958 Convention on' the Continental Shelf", referred to in this 
section, occurred at Geneva on April 29, 1958, and entered into force -­
for the United States on June 10, 1964. See 15 UST 471; TIAS 5578. 

Amendments: 
1920. Act June 5, 1920, substituted this section for one which read: "In 
any suit to recover damages for any injury sustained on board vessel or 
in its service seamen having command shall not be held to be fellow­
servants- with those under the~ authority.". 
1982. Act Dec. 29, 1982 designated the existing provisions as subsec. 
(a); and added subsec. (b). 

Other provisions: 
Application of amendment made by Act Dec. 29, 1982. Act Dec. 29, 
1982, P. L. 97-389, Title V, § 503(b), 96 Stat. 1956, provided: "The 
amendment made by this section [see the 1982 Amendment note] does 
not apply to any action arising' out of an incident that occurred before 
the date of enactment of this section [enacted Dec. 29, 1982].". 

CROSS REFERENCES 

Jurisdiction of admiralty and maritime cases, 28 uses § 1333. 
Nonremovability of Federal Employers' Liability Act actions from state 
court, 28 USCS § 1445. 
Jury trial in admiralty and maritime cases, 28 u~es § 1873. 
Fees and costs in seamen's suits, 28 uses § 1916. 
Longshoremen's and Harbor Workers' Compensation Act, 33 uses §§ 901 
et seq. 
L!ability for injuries to railroad employees, 45 uses §§ 51 et seq. 
Lunitation of vessel owner's liability, 46 uses Appx §§ 181 et seq. 
D.ea~h on high seas by wrongful act, 46 uses Appx §§ 761 et seq. 
L~tation of actions for maritime torts, 46 uses Appx § 763a. 
S~~.,in Admiralty against United States for damages caused by public 
vQSCJS, 46 uses Appx §§ 781 et seq. 
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THE WHITE HOUSE 

WASH INGTON 

May 9, 1996 

MEMORANDUM FOR BRUCE LINDSEY 

CC: 

FROM: 

SUBJECT: 

JACK QUINN, KATHY WALLMAN 

ELENA KAGAN Gl-­

CRUISE·VESSEL TORT REFORM 

I received the attached from Jim Brown of OMB today. As 
Brown's memo notes, the Department of Transportation would like 
to know whether the cruise vessel tort reform provision in the 
Coast Guard Authorization bill might provoke a presidential veto. 

Brown told me on the phone that some members of Congress are 
working on a compromise provision that would delete the limits on 
liability for malpractice and emotional distress, but retain the 
bar on foreign seamen suing foreign-flag vessels in U.S. courts. 
My sense, however, is that this bar is the most problematic 
aspect of the provision, because of the competitive advantage it 
gives to foreign-flag shipping over U.S.-flag vessels. 

What should we tell Brown and the Transportation Department? 
(You can ignore the part of Brown's memo that requests guidance 
by "this afternoon." He is not expecting anything before next 
week. ) 
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E X E CUT I V E OFFICE o F THE PRE SID E N T 

09-May-1996 lOl53am 

TO: Elena Kagan 

FROM: James A. Brown 
Office of Mgmt and Budget, LRD 

SUBJECT! Liability provision in Coast Guard Authori~ation bill 

Negotiations between ·House and Senate conferees on S. 1004, the 
Coast Guard Authorization Bill for FY 1996, have been stalled for 
several mcnths over a liability provision included in the H9use 
version of the bill. 

On March 27 the Department of Transportation sent a letter to 
conf@rp.E'!s "strongly recommGnding" that t.he provision be deleted. 

Since then, there has been a lot of activity regarding liability 
limitation provisions in oLher legislation. The Department has 
asked us to provide (hopefully, this afternoon) a current reading 
on whether the provision would tolerable, even though 
objectionable, in an enrolled Coast'Guard authorization bill, or 
whether it is so objectionable that the President would feel 
required to veto Lhe bill. . 

I will fax the provision to you separately, and will be grateful 
for any guidance you can provide. Thanks. 
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COQSt Gward Authorization Act For Fiscal Year 1996 fEngl'O~d Hou$e Anu"dmtltt) 

SEC 430. CRUISE VESSEL TORT REFORM. 

(a) .~clinn 4,R.' nlth, R~I~d Slahlt'~ oflh~ Ulfllt!lJ Stal,. (46 App. 183). I, a",~".d by addi"8 a ""., ftlbsrction 
(g) to nail as [ollows: . 

'(8) In a $Ult hy any per60n 'n which a .shipowner. operptor, or employer 01 a ~,.,.w m.mb~r Is claimed to ha~ direct 
or vlcOI'lolU liability for medical malpractiCfl or oth~r torlloua conduct OCCII",'ng lit II mONslde facility. or i" which 
the damages $Ought are alleged to remit from the re/errllito or 'reatment by any mon,ide doctor, hOlpltal. 
medlCtli facility. or othe, health care provider, the shipowner. operator, or employer "'all be e"tilled 10 rely ufIO" 
(Irf)' _J 01/ .~/aflltory Ilmllatlon~ of liability applicable I" Ihe doctor, hospital, medical fac;llity, or other heollh carr: 
I'f'OVlder In the Slote i" which Ih, shorts/de medtcal care was provided. '. 

(b) Section 428Jb of the Revlltd Slatutes of the United .\'Iales (46 App. /8Jc) Is amended by adding ann. 
WbHCtiolf to read tIS /ol/t1Ws: 

'(b) $JIbs,clio" (II) shall not prohibit provlslon$ or limitations in c:ontracts, agreements. 0,. tteut condllions 0/ 
carrloge with pas:ren8en which nil,,,, a manager, age,,'. mIlal,,., owner, or operator 0/11 w8#1 from liability /01' 

11fjIlcti01f 01 "",ollolfo/ dIJlI'.8S, m'IIfIDi_g",.;ng. 0,. p .. vych%g'C4Iilnjtlry 60 long M 6tlch provlsi""3 Dr l;mll«l;on8 
do nOI Jlmllilability ({the emotional distress. mental suffering, or psyc/rological injllry wa ... •• 

'(/) th~ resull olliflb1ila"tlal phy."caltnJllry ro Iht claimant caused by the negligence or fault OftM 
mD"Dg"". Dge'"t. ",tJSI~". O,!,MI'. 0' DPlI'aI01"; 

'(2) the result of the claimant having be~n at actual risk offtlb8lantlal phYSical injury, which risk wa.t ctlllud 
by the neglige,," or [ault of the ma"ager. agent, master. owner, or operator; or 

'(3) Intentionally inflicted by the manager, a~nt, maller, awner, or opera~or. I, 

M $cctiem 10 of chaptu /5J of the Act of March 4. J 91' (4rJ App. (88) Is amended by atldtng a new &Ilbsecllon to 
reM tu follfIW!r: 

'(c) Limitation [or CertaJn Alieni III Case o/Contractual Alternative Fo~ 

'(I) No oct/on may bl! maintlli",d und.r 8IIhsection (tV Or tinder tmJI oth.r lfUlI'itlme low 0lth. u"i,.d Stotl.~ 
/01' mQlnr~"ance ond CIlre or for damages/a,. the Injury or death of a I¥r80n who was not a citilen or 
JH!rman~"tlegQI resident allen of the United Slates at the lime o/the lIteldtnt giving rlSt to the IICllon. ({the 
Ilfclo"", glvi"g r-lstJ to lhlt Delio" OOCfI~d while lite per60lf W(,U' emp/o~d on boord a VfI~1 dOCllllfented 
other than ullder tlte lawa of the United State., which vessel was owned by on ,"tilJl organiz.d o,h" ,hon 

. u"der the laws oftht United States or by 0 penon who Is not a cW:tn or permanent legal Nsithn, allen. 

'(1) Thl! pl't'vlsio"s ofpa"ogNIpir (I) shall only apply 1/-

,(A) the Incident giving rise '0 the aclion occurred while the person bringing Ihe aclion was II party 
10 0 contract 01 employment or was ",blecr 10 Q collective bargQ;nlrtg agreement which. by ils term.'. 
prY)vit#,.d Inr _ .rclu.II/'Vlloru", for ,..IO/.,';on 01 allIUM diIpN'.~ 01' IItl;oruln a "alltllt other tlran 
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March 27, 1996 

1D:202-395-3109 

. . 
The Honorable ~arry D. Prcl.ler 
Chairman 

MAY 09'96 

Committee on Commerce, Science and Transpo~ation 
Russsll Senate OfficQ Building 
Washinqton, D.C. 20510 

Dear Mr. Cha1~man: 

9:59 No.016 P.05 , 

40:) C .... -II~ I.W 
w .. ',,"' .... D,c. 10!5110 

The Oepartment of Transportation respeetfully submit. the 
following comments opposing the enactment of Section 430 of 
8. 1004, the Cruise Ve68sl tort Reform provision.contained in the 
Coset Guara Authorizat~on Act for ~iscal Year l~~', a.ipac~.d by 
the MOU8e on February 22. 1996. The Senate's version Qf 
S. 1004 does not contain a provision $imilar to Section 430. The 
Department strongly recommends tha: the provision be deleted frQ~ 
S. l004 durlng conference because of the ~dve~ae competitive 
effect on' U.S.-flag cruise ahip eompanie., the potential harm to. 
u.s. passengers on cruise ships, and the potential abrQgation of 
rights currently granted to foreign seafarers by:U.S. convent1on 
and. law. . 

BeeaU8e Section 430 has no effect on ~h •• afe operatio~ of cruise 
ve8se~e, it sho~ld not ~e included in an otherwi.e : 
noncontroversial Coast Guara Author1za~1on ~i11. The: 
d~e.greement over thie provision now ~hr •• t.n4 the guc~Qa~ of 
s. l004 in this Congress. S. 100' contain. too many agreed-upon 
p~ov1s1ons 1mport~~t to the Coast auard, the Coalt Gu~td 
Auxiliary, the maritime 1r.dustry and the general.public, to allow 
the "~rui$e ve •• el tort reform" debate to further delay ita 
enactment. 

Section 430 has three major provisions whieh are discussed below. 
on thelr face, the 1~m1~ed liabi:ity prcv161on. in thc:first two 
.~b.9ct~ong apply to .11 pa888ng_ra on eruiaa ve •• e15 leaving 
U.S. porta and to both U.S.-flag and foreign·flag eru1ae vessels 
operating ou~ of u.s. ports. However, 9S parcent of tne 
pA •• engera on cruises~v1ng u.s. perea are U.S~ cit1zer.e ~nd 
nearly all of thoGe vessels are foreign-flag. Thus. the adverse 
impact of the proviaiona ralls mainly on u.s. passengers while at 
the sarna eime benefiting foreign-flag cruise operators.·· 
operators who pay few U.S. taxes and avo1d ~.S. minimum wage and 
fair la~or law., The t;hird eubeection gives a compee1t'ivQ 
e.dvantag@ to foreign-flag cruise vessel owners by allowing them 
to escape liabilier in O.S. court for injuria. to their fore1gn 
crew, while U.S.-f.ag vessel ownar& would remain l1aDle tor 
inju~ies to their crew. 

,us 'e 
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LIMIT LIABILI~'FQR MEDICAL MALPRACTICE 

The first par~ of Section 430 limits ~he 11ab111~y ot C~18. ship 
owners in certain malpractice tort actione brought br pa ••• n9.~ •. 
Under SuDseetion 430(a), & cruise ship owner'a liab1 ity cannot 
exoeed the legal liability of the shore-based facility where a 
alex or lnjured passenger i8 taken for treatment.' ~ a result, 
this aub&ection may encourAge A cruise eh1~ owner to "forum shop" 
and limit ita potential liability by referrin; a sick or injured 
passenger to treatment in th. port with the most restrictive 
malpraceice laws, rather than the clolc.t port with the best 
availa~le hospital. This provision could harm u.s. pa •• engere by 
restricting the~~ a~t11ty t~ hQl~ the cruiaa ahip. owner. fully 
accountable for mi.~reatment O~ injury rQ8ulting from the owners' 
referral to a local facility. 

~.MIT ~IABILITX rOB EMOTIONAL PlSTBi", iTq, 

Subsection 430(b) limits the liability of cruise shlp owners in 
civil tort action. Drou9n~ by paeeengers for the intlic~ion of 
emotional distress, mental 8~ffer1ng Qr psychological injury. 
Through conditions printed on pas.enger tickets, cruise v •• sel 
owners may limit the recovery ot an inju~e~ p ••• enge~ for 
emotlonal damages to instances where emotional distress was tt.e 
a1rec: resulc ot 6ubs~ant1al physical 1njury. Compensation fo. 
emotional injury is the primary civil remedy in rape cases, for 
.xample. which, unfortunately, do occur on cruise'vessels. 
Subg8c~ion 430(b) would allow a cruisa vessel owner to escape 
liability tor emotional distress or psychological 1nju.-y' suffered 
by a passenger raped on a cruise ehip ~nlQsD th.re ia a180 . 
• ub8tantial physical injury. 

£B£~~UDE ACCESS TO U.S. CQuaTS BY FOREIGN S~i~ 

iubs$ct1on 430(c) bars foreign .eafarers injured on boara a 
foreign-flag v~,~el from bringing an action in U.S. court. for 
H1nlintenanee and cure 'I or damages tor injury or death. The right 
of seafarer. to rece1ve food and lodginS ancl mecU:cal care during 
illness or ~njury ("mp.int~nancQ ~nd cur.") while ,in the cerviee 
of the Ihip hal been ~ bedrock principle ot international 
maritime law for more tnan 200 years'. The principle is designed. 
to protect the welfare c~ .aafa~er8. The right to "maintenance 
and cure" i~ ~ fundamental ~!9h~ ooneietently r.eQgni~ed by u.s. 
eourta, including the Supreme Court, the court. of other. maritime 
nations, and interna~ional labor agreements. As a practical 
mat~.r, subsection 430(C) would remove this righc for eeatarers 
employed on foreign .nips trading regula~ly pnd primarily in U.S, 
pores. 
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Another long_tanding right supereeded by subsection 439(0) 1. -the 
right of tore1gn crew to file olaims in u.s. oourts under the 
Jon •• Aec, 46 App. U.S.C. iSSe, for injury or death a~.rd 
foreign-flAg vessels doing bUI1ne •• in the United States. ~hil 
right has alao been reaffirme4 by ehe Supreme CDur~.l :Th~ 
Supreme court recognized the impo~tanQ. of inolu~ing foreign-flag 
ves~el& &8 .mployers under the Jonel Act .1 a matter of 
"commercial equity". Denying foreign seafarer. the right to sue 
in U.S. courts would give a 8ign~f1cant competitive advantage to 
toraign-flag cruiae .hip. over U.S.-flag cruise .hips., Section 
430(c) restrict •• ~eeDD to for~1gn aeafarers, but U.S. seafarerl 
would continue to have the ability to purlue their cla~ms in U.S. 
courts. 

a~rrin9 fo~eign 8cafarers' aoe ••• to U.S. courts·also might 
viola~e the Shipowners' Liability <Sick and Injurea) cbnvant10n 
(No. 55), 1936,·a convention adopted by the Internat1cnal LaDor 
Organization and approvea by the United Stata9 on October 29, 
~93e. This convention irAnta eeafarera the right to ~,eeive. . 
"maintenance and cure ll and to pursue this right in the,courtl of' 
all nations in whioh the convention is in force .. We wo~ld also. 
11k. to call the Committee's attention to the ~act that the U.S~ 
State Departmen~ oppose. Sub.e~t1Qn 430(c) baaausa of the 
commercial di8aov~ntag. to U.S.-flag erui.e operations. and the 
~n~ential conflicts w1eh-U.S. obligations under Frienaahip, 
Commerce and Navigation treaties wb1cb allow reciprocal acce.. to 
O.S. courts by nationals ot o~h&r treaty pa~tic~. : 

Th9 Office of MAn3g8m~nt and Budget advises that_there-i. no 
objeet1on, from the standpoint of the Adminietration'e,program, 
to the 9~mission of this report. 

Thcnk you tor the opportunity to comment on Seeeion 439 of 
S. 1004. the coast Guard Authorization -Act for Piseal Year 1996. 

Nancy --

lIn He1llmic Lines LtdhV' RhQditi.s, 398 U.S. 30e: (1970), 
the Supreme court upheld the right of foreign seafarers to use 
U.S, courts to recover "maintena.nce an~ cure" and eo make clair.l£ 
under the 30ne8 Act. - , 

l/l·d 
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22-May-1996 04:00pm 

TO: Elena Kagan 

FROM: James A. Brown 
Office of Mgmt and Budget, LRD 

SUBJECT: Coast Guard Authorization Bill--liability issue 

Is there any guidance I can pass on to Transportation regarding 
whether the President would be likely to feel compelled to veto 
the liability provision in this bill? 

Thanks for your help. 
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15-May-1996 04:02pm 

TO: Elena Kagan 

FROM: James A. Brown 
Office of Mgmt and Budget, LRD 

SUBJECT: Coast Guard Authorization Liability Issue 

I wanted to check in with you to see whether you had been 
successful in obtaining guidance on whether the President would 
feel compelled to veto this bill if it contained the liability 
provision I shared with you last week. 

Thanks. 
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RE: UPDATE ON CRUISE VESSEL TORT REFORM 

DAT~ Ma.y 6, 1996 

I wanted to update you on where we are on the cruise vessel 
tort reform provision included in1the House pqssed Coast Guard 
bill. I have included a statement on the current law, background 
information, and a list of potential options for furthQr change. 

compensation and Personal Injury Remedies for Foreign Seamen: 

On May 9, 1995 r the HOUSQ of Representati~Qs passed the 
Coast Guard Authorization Act. The bill includes a provision 
(section 430) entitled "Cruise Vessel Tort Reform". The 
provision was ann en to the ~ill as part or tne committee en 
bloc amQndmant without any diacuas~on. No hearings have been 
held on the issue by either the House or Senate. The provisions 
of 430{a)&{b), respectively, extended state law limitations on 
certain medical malpractice claims, and restricted the rights 
of pa~~enger claims for damage for emotional distress. Senate 
concerns about the application of sections 430{a)&(h) have been 
resolved. However, the provision restricting the rights of 
foreign seamen to bring suit in the United states remains 
unresolved. 

Subsection 430(c), as originally proposed, would eliminate 
the right of an alien crew member serving aboard foreign flag 
vessels to maintenance and cure or for damages for injury or 
deeth. The provision would only apply if the crew member was 
party to a collectivQ bargaining agreement providing for an 
exclusive forum for resolution of all such disputes in an nation 
other than the United States; or if a remedy 1s available to the 
person under the crew member's national la~s. 

M~ri~ime personal injury law: 

• A suit for personal injuries resulting from a maritime tort 
in connection with a vessel on navigable waters can be brouqht 
on ~he admiralty side of Federal District Courts. This grant 
of authority to District courts is found at 28 USC 1333, which 
states, "the district courts shall have original jurisdiction, 
exclusive of the courts of the s~ates, of any civil case of 
admiralty or maritime ju.risdiction, saving to suitors all other 
rem~dies to which they are otherwise entitled." The savings to 
suitors clause has been construed to provide personal injury 
claimants tne right to proceed in personam in state court, 
prov~ded that the jur1sd~ct~ona1 requlrement8 o( State court can 
be met. Federal Districts Courts have exclusive jurisdiction 
o~er in rem claims. Even though a maritime personal injury claim 
is brought on the civil side of the Federal District Court, the 
aub~tantive federal maritime law controls. 

A seaman is entitled to three remedies for personal 

~002 
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injuries: 

~(l) Maintenance and cure. General maritime law affords to 
all ill or injured seamen the right to receive medica~ treatment 
and to be maintained ashore when he falls ill or is injured whilQ 
in the service of a vessel. This right includes the right to 
receive medical treatment to the point of maxi~um cure, and does 
not allow the seamen to recover for injuries of a permanent 
nature. Maintenance and curQ is an extremely old legal right 
that has been traced to Roman law. U.S. treaty law (treaties of 
friendship, commerce and navigation and the Shipowners Liability 
Convent~on of 1936) reserve access to U.S. court for alien seamen 
claims for maintenance and cure. 

(2) Unseaworthiness. Under general maritime la~ any 
individual with a contractual nexus to a vessel owner may 
recover from a vessel owner for injurie5 cau~ed by the 
unseaworthy conditions of a vessel. The warranty of 
seaworthiness is another ancient maritime right, dating back 
to Roman law. The warranty seaworthiness was originally a duty 
undertaken by a shipowner to a cargo shipper to "prOV1.de a 
seaworthy vessel and to supply and keep in order the proPQr 
appliances appurtenant to the ship". In the l~te nineteenth 
century, the warranty of seaworthiness was extended-to seamen. 
The warranty now covers longshoremen, .tnirQ party contractors, 
invitees, and passengers. 

(3) Jones Act (46 USC 688). The Jones Act, enacted in 1920, 
provides seamen with a right to a jury trial for any personal 
injuries caused by the'negligence of a shipowner. ContrIbutory 
negligence is not a bar to recovQry, but does mitigate thQ 
employees' recovery. The negligence action Is identical to the 
right afforded to railroad employees under FELA; and the statute 
incorporates FELA by refer~nce. 

foreign seamen: 

• Foreign seamen have been always been allowed to bring suit 
for injuries and illne~5 in the United States. 5eamen remedies 
were initially restricted to claims for maintenance and cure and 
unseaworthiness, until Congress enacted the Jones Act in 1920. 
Congressional conSideration of the Jones Act clarified that 
foreign seamen were elIgible to sue under the provisions of the 
.Jones Act. In fact, one. of the primary reasons for e~tending the 
provisions of the Jones Act to foreign seamen was to equalize the 
burden facing U.S.-flag operators and the burden facing foreign 
flag operators. These protections are important to foreign seamen 
who are u5ually re~ident5 of th1.rd world countrie~, and who, 1n 
all likelihood, do not have a legal system that affords injured 
workers remedies for employer negligence. Many rights afforded 
to U.s. seamen in their labor contracts, or under their shipping 
articles, are not affordeO to foreign seamen in their Shipping 
articles as a result of the unequal bargaining powers of the 
shipowner/employer. 
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u.s. courts have limited·the right of foreign seamen to sue 
in the United States through doctrines of choice of law and forum 
nonC2.-nveniens: The seminal case on choice of law in maritime 
cases is Laur~t~en v. Larsen, 345 U.S. 571 (1953) which was 
further refined in Hellenic Linea v. Rhoditis, 398 U.S. 306 
(1970). In these cases, the Supreme Court enumerated nine 
factors to considered in determin~n9 the propeF choice of law and 
whether another forum i~ more appropriate for the d~spo5It1on of 
the claim. The nine factors that are considarad in the forum 
nonconveniens determination are: 

1) the place ot t.he wrong1:ul act; 
2) the law of the flag; 
3) the domicile of the seaman; 
4) the allegiance of the defendant shipowner; 
5) the place of the execution of the employment contract; 
6) the ~naccessibility of the foreign forum; 
7) the 1aw of the forum; 
8) the base of operations# 
9) the place of substantial and continuing contracts of the 

shIpowner. 

The last two factors were added to the forum nonconveniens 
determination in response to the prevalence of vessels operating 
under flags of convenience. If, afte~ the court considers the 
foregoing factor8, it determine8 th~t the m~jority of contacts 
lie elsewhere the action may be transferred. 

Options for further ch~nge: 

After your initial objections to the cruise ship tort reform 
provisions, the cruise ship industry reformulated their original 
offer. The revised offer resolved the concerns about sections 
430(a)&(b). The revised offer on 430(0) restricted the 
applicability of the limitation on suits for !nj~riee or illness 
to foreign flag passenger vessels, and proposed to allow foreign 
seamen to bring suit for maintenance and cure. 

After reviewing ~he cruise ship industry ara!t,. you tenderea 
a counterproposal to restrict thQ applicability of the·limitation 
on suits for injuries or illness to foreign flag passenger 
vessels that carried at least 25% non-U.S. citizen passengers (we 
expect to have to delete this provision, since most all of the 
cruise ship operations derive over 90' of their revenues from 
U. s. passengers) and exp·anded the right of foreign seamen to 
bring suit to include actions for unseaworthiness in addition to 
actions for maintenance and cure, including the right to a jury 
t:.r.1.o.~. 

Your offer was intended to respond to the cruise ship 
operators position that injury claims were being made 
frIvolously. The standard In a Jones Act case 1s whether "any" 
nagligence occurred, and contributory negligence does not bar 
recovery-- it only mitigates the amount of recoverable damages. 
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As such, it is very easy to defeat a defendants motion for 
summary judgement, since all the plaintiff need prove was that 
ther~was negligence. However, in a case for damages under the 
warranty of 5eQwo~thine55, the standard 1~ sufficiently hIgher. 
The standard is whether the vessel wa~ reasonably fit for its 
intended purpose. This standard would make it much more 
difficult for the plaintiff to de~eat a motion~for summary 
judgement, and allow the defendant to decrease his exposure to 
potential frivolous claims. Whilo your proposal does raise the 
bar to a right to a jury trial, it aLso maintains the right ~f 
seamen to recover for unseaworthiness to compensate the seamen 
tor permanent injury, such as the loss of a limb, since 
maintenance and cure only covers to the point of maximum recove~ 
and would not include damages to compensate for permanent 
disability. 

. , 
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Capital Notebook 

Coast ,Guard 
I Bill.Cruises 
Into Trouble 

By Guy Gugliotta 
Wa/Iia#cII Post StIff WriIIer 

According to Rep .. Don 
Young (R-Alaska)~ it was 
a "noncontroversial man­

ager's amendment,- a legislative 
massage that makes a bill more ' 
attractive to more members as it 
comes to the House floor. 

The amendment passed the 
House by Voice vote on May, 9, 
1995, and the underlying Coast 
Guard Reauthorization Bill fol­
lowed 406 to 12. Only afterward 
did people read the fine print. 

-

-

, I 

-

BY PAUL fISCIf FOR THE WASHI~N POST 

-It turned out that the amend­
'ment limits the right of foreign. 
seamen to sue in U.S. courts for 
grievances against foreign cruiSe . 
ship lines, most of them flyir,Ig , 
foreign flags. interest is that all countries have inth~· United States when they 

This bas . provoked opposition adequate remedles for protect- can get a Colombian who can be 
from consumer groUps, trial law:- iilg their seamen. It is absolutely fired in Miami the first time he 
Yer&, U.s. labor unions and even'.' ~~ts~t we, 're cuttiJigoff complains? He can sue in Banan­
a bunch of ministers and priestS, ul5" .' quilla, of course, if he can scrape 
who have taken Kathie Lee Gjf- . But the oppoSition bas made a up the money to get home. 
ford to task for .... ,. ....... a cruise bandsomerecovery. The' ·North At preserit the ,coUDciJ" dOes' 
line on TV. l"....uM16 American MaritimeMinjstry A,s. . 'nof seem to JJe'WiiuUng the war 

Their point is that the foreign- . sociation, repre&entingChaplaiits of words.· ColendacOntends for 
ers, the vast majority of the in 125 U.S •. and Canadian ports~ exauiple, tJi8i'tliere is '''no ~n-
60,000 crew members employed presented firsthand experience . tact" between the United States -
aboard 87 ships from 19, dUfer- of sail0Z:S' comftaints. Who can :' and foreign cruise lines with for-
ent foreign-owned cruise lines, argue Wlth,God: . eign crewnien.· 
tend to came from ,countries like "t is not uncommon ,to h~ Whoops! What about the 4.5 
Honduras and the Philippines . frol!l a seafarer that. he s being million passengers the cruise 

. where legal recourse may be ~enied a~ to medical help, o~ ships c:arry annu3lly, the over­
limited, to put it kindly. H they ~t ·not getting a square deaJ'whelmbig number 'ofwhom are 
can't sue in the United States, said the Rev. Paul K. Chapman, Americans? And what bot th 
theY can't sue anywhere.. a Baptist minister in New' York . 450 000 d' t d a. dUo e 

The Cruise lines are miffed be- . and executive secretary of the' , '. . Irec a~ In Irect 
cause a half-dozen lawyers in association. "We see cases of se- .. shoteSlde. JObs the ~dustry _has 
South Florida (cruiSe ship ceo- rious exploitation. - ~re~te~ m the Umted Sta~es? . 
tral) are making a fortune filing , . On May 29, the association is- T~s IS _a de facto ~encan 
frivolous damage suits on behalf sued a news release urging Gif- busmess, Chapman SaId. , 
. of people who either signed con- ford to "'temporarily disassociate ' .. Colenda also· notes ~t for­
tracts not to sue or have perfect- herself" from carnival Cruise elgD~ compete dramatically for 
Iy good courts in their home . Lines, andaJso pointed out that everr··auise ~ jo~ opening: 
countries. foreign lines pay no corporate in- "Caribbean nationals, if they· can , . 

The bill has languished for come tax in the United· stateS even get a job in,their country,". ' 
. more than a year, waiting to go. while making huge profits carry.;", .. :ue very, verr'sa~ed,tohave· 

to a House-Senate conference - .' ing U.S. citiZens to and from ' JObs-on our ships.-· '. " . 
wbile lawmakers trY to resolve U.S. ports. 'Whoops! H cruise ships hold 
this impasse. There is little evi- . Young's office, meanwhile, the same attraction as-a Mexican 
dence of movement.' maintains that the boss's amend- : border maquikzdora, maybe it's 

Both sides have scored im. ment simply sought to. unclog time for Congress to take a clos­
pressive victories in this duel . the U.S. court system. Rep. er look at wag~ and working 
The International Council of James A. Traficant Jr. (D-Ohio), cOnditions. . .' .. ' . 
Cruise Lines, representing the, the Democrats' floor ~ager "Our strategy is to say this in- ::;.~~.~'.~:: 
companies,' gets· top marks for for the Coast Guard bill, acCept- dustry is out of control: said Joe 
sneaking the amendment into ed the explanation, but noted in Belluck, staff att()rney at can-
the bilL Who says' outlanders a letter to Young that U.S. sea": sumergroup Public Citizen's 
can't master the system? faters' unions "have some legiti- Congress Wat~. "Our strategy 

"There has been growing . mate concerns.1t is to signal to them [the cruise 
abuse of litigation,: said council Like: Why should a cruise line lines1 that "you don't want to 
president Cindy Colenda. "Our / ever~e a gringo who can sue push this.' " . -

I I 
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PRIMARY, Fiom Bl 

staked out territory to the political 
Sen. John W. Warner and challenger right of. Warner. Unlike Warner" 

James C. Miller m rushed to the finish of Miller opposes abortion in cases of 
Virginia's GOP Senate campaign yesterday rape or incest Miller also has advo­
just as they began it a higbflying incumbent cated repealing the assault weapons 
Using the advantages of money and populari- ban and replacing the federal income 
ty and an underdog laboring quietly to lead a , tax with a flat tax. . 
grass-roots revolt ButWamer has respOnded with a . 

Heading into today's open primary, Warner general electioil-sty}e television ad 
hopped across Vuginia in a chartered plane, campaign that has saturated the air-

~ barnstorming at ·colorfulrallies in all the· waves with glossy personal state-
~, state's major television markets. Miller, mentsand personal attacks on Miller 
~ meanWhile, steered his red Dodge pickup that the underfunded challenger 
~ truCk through ~ Shenandoah Valley towns, ·couldn't afford to answer. r.. ~ ~ a relatively low profile while trying to "People •.• see me as a person of 

r -,:.. -_., -- integrity and character and a person 
...., .J stir support among the rural and religious COQ-' ,who will put the interests of the 

'I servative voters who are key to his hopes. " state first," said Warner, 69, holding 
.- . Their campaigning styles were typical for newspaper endorsements and a COPY' 
-. 't'. a primary race in which the well-funded of JUs voting ,record during a teIe-

~ 
Warner has skirted the state GOP's more· vised morning news conference in 

~, conservative leadership by trying to appeal· Norfolk. "The larger issue js the, 
: directly to moderate and suburban voters. In economy of th~ ·~tate ant! the" abilitY, 

a barrage of television advertisements, , to hold JObs and mcrease jobs==-. _-'-
, W~has·to~ted his~ority and'role in Miller brushed off the unusual na-

landing fc:aeral.JObs and ~~ ture of his final day, noting his early 
Mill~,u: ~g to.capitalize on some con- morning appearances on ~QX Mom­

IservatiV~ anger ~ Warner for, .among ing News" in Washington and a 
other ,~, refusing to support Oliver L Christiansburg radio' call-in show, 
North s bid for Senate two years ago. The and saYing he had wanted to visit ev­

, formm: f~ ~dget director's low-budget ery part of the sta~ in the 10 days .s ,,' campaJglllS hopmg that a boost from angry since the state GOP convention. 
, Christian conservatives, rural voters and gun , His tour seeJl!.ed designed to fit 
-- .-.. :-.:.-- , ___ ,._J hisneedforalowturnoUttoday.~ 

~ eatJm;iasts wiD help Miller _ the three- IiIicaI aoaIysts say Mil!er's cb ..... 
term mcumbent , are better if fewer ,people'vote~ .. 

In Alexandria y~terday afternoon, 80 cause the hard-core Republicans 
• ,... Warner supporters with ted, White and blue who hate Warner are certain to 
~ signs lined the steps of Market Square, show up, while moderates, iodepen-' 
~' chanting "Six more years!" and applauding dents and even Democrats who like , 

Warner's every move--stepping onto the the senator are lesS likely to feel the 
........ ' ~ putting on his blue blazer, turiJing, urgency. 
~ , to the TV cameras. , ' Miller"53, repeated his complaint 
':: . , "Turpout ~orrow wiD be ~cant'~d aboutWaD?-er's ·open invitation for 
.. ~ .. boasted Warner, who is hoping for . DOn-~ ,to,~ over. an~ 
~ a high turnout among voters who are not ' vote. "I i.'JSl ~ .. that s .~ethica1, 

, '~' GOP lOyalists.· "I acCept humbly the very Miller ~~ "This IS' the Pl1JDa!Y. for 
,... strong.likelih~ I wiD.be the ·Republican ,ReJ?UbIicaJ?S- '~ocrats nommated " e nominee!" , ,.their candidate.. ' , ' 

In ~ Valley, Miller typicaDy.Was greeted ' If a lack of excitement about ,to-

by one or two local supporters as he shook day's primary is good news for Mill­i, ') handS in local shops in the ~ of Belry_ - er, then ~e might have been h~­
ville, Front Royal and Chester Gap. "I'm IIDl ened by the reactions he got YeSter- . 
Miller and I b I ' day in the Shenandoah Valley as he, 

. ' '. ope can count on your sup- darted into traffic and· walked 
" port m tomorrow's Republican primary," he +'""-• ..1. stores, <rPAAhnf'l."-;.dents. 

'~ ,told them, repeating the refrain all day', ,,-v"6" ~-WU6 &~ 
"You've got my vote," said W.R..Mmei . He wrapped.up his campaign last 

80, an electronics, engineer who left Fa& 'night at a hot dog roast in a half­r ~., 'Church to retire in a log. cabin overlooking . empty fire station hall with about 30 ' 
~ ~ Shenandoah,:[Qver in Front RQyal Shop- supporters in the isolated mountain, 

pmg at the 10C!1I Kmart, W.R. Miller echoed town of Chester Gap. 
~ the sentiments.of many of the challenger's ' Earlier, at a Hallmark store in' -= supPOrters. "I ~ don't like Warner," he ' Front Royal, Miller came acrOSS-Ai-
~ S3ld."He's not faithful to the J)C!rty~ Why mee S_18, and Nicole Randall, 

should they support him?" ' " . . 19; who were civic-mindedenough 
. ~des basing his campaign on conserva-' to register·to vote but seemed to 

tiVes _anger· at Warner, James Miller. has find the,whole primary busiIless a bit 
mystifying. . 

See PRIMARY, B5, CoL 3, Sirna: "Who are you running 

... ''-~ ,. 

against?" ' ' 
Miller: "John Warner." 
Sirna: "Is he a Democrat?" 
Miller: "No, he's a RepUblican." 
Sirna: "So you're both Republi-

cans? Then there's not a choice." , 
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Mr. Bruce Lindsey 
The White House 
Washington, D.C. 

.rwu':I'II.c:. f:f;:UJrtt 
• "1:11,· 

April 2S, 1991£ 

ReI Cruise Vessel Tort Reform Act 
Dear eruee; 

It i9 my understanding that Ort@ of your responsibilities is 
advising the President regarding tort refoI~ matters. I hav~ been 
con.t(i,cee~ by l30me friends and loyal Democrats regard1ngthe Cruise 
Veee~~ T~rt Rl!lforrn bill. Th:i.$ issue is of: partiC1.l1&X' importance to 
the Mlaml communi~y because, for practical reasons, most roreign 
seamen claims nationwide are filed in MiaMi. A1 though the 
pX'oyieiona of the bill pertaining to passengers (both as to 
frivolous suits and to medical malpract:.ice claims) are eis.ai£icant 
the fgreign seaMen provisionB are the ·most important. AS can b~ 
seen in the attached brief memo from William Huggett, a. loyal long­
time supporter of both the party an~-the President, the provisions 
pertaining to cruise vessQl tort; reform are unfair, and it is 
lmportant (or the White House to exert pressure on the Conference 
Committee to delete ehe cruise line amendment, o~ to veto the final \ 
bill if the c9nferees in both houses insist on including the cruise 
line amendmatlt. 

Although it: appears to·· make some sense to prevent foreign 
eeamen from bring~ng suit a9ainst foreign regi8te~ed vesse~e in 
U.S. courts, the issue actually is a red h~rring. Por one thing, 
the actual burden on the courts is fairly minimal, as William 
Huggett points out in his memo. Moreover, althougb the cruise 
linea in qv.est.ion are "foreiSIl re916t;e~ed vessels", c,hese simp).}' 
CI.re f~a.9a of QonvQnia:R(:Q. ThQ vQssQla are based in, and operate 
from, U.S. ports, but avoid u.s. income taxes. They compete 
directly with both America.n Shipping companies and with the 
American tourism industry generally. In effect, they merely ~re 
seeking $ fuX"~her comp~t:itive advantag·e .over A~eri7an-based 
shipping compan1es, since thQ latter ~ou1d st111 rema1n l1ab1e fo~ 
seamen's suits. Additionally, since only foreign seamen would be 

20:3!::ltld 

t~lWI?,N CAIJ.OWA V I Vioe Chair "]'ERR Y eM VAI.l)A, SeCfet.-y • JOSErn BtJRN3J1..)B. Treasurer 
·c\,N'nn A.1IA1.I .• state (:Qmtnitteewomll1\ • On..L MAUr.. JR., Slott Contmittecmon 
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Mr. Bruce Lindsey 
April 25, 1996 
Page ;a 

excluded from suing under this provision, thG effect woul~ be to 
cost American seamen their jobs, since it would bQ much cheaper 
and safer, to b1~e toreigners than AmQricans. Note that the bi1i 
would apply not only to cruise ~hips, but also to cargo ships and 
tankera. U1 timately, evan more American companies would 90'\ 
offshore, fly foreign flags, and hire foreign seamen. ~ 

. . 

The bill also woulc1 be horribly unfair to foreign eeam9!). 
Even those based in the Unitea States, serving American tourists 
daily, would be left -wi.th virtua11y no recourse. <rney coulO be 
fired and deported home at any time, ~V9n if injurao or ~ick. 

In ~ummQry, 5ruCe, che Dill is unfair and anti-competitive. 
I hope that thQ WhitQ Rouse is able to p~evenC its passage into 
law. Some of the bill's opponent9, such «S william Huggett, would 
lOve the opportunity to speak directly with you about the bill. 
Are you planning to come to Miami with ~he President on Monday? If 
so, we would greatly appreciate a meet~ng. 

Please contact me at my law office, (105) 949-6600, or at ~ 
voice pager, (305) 787-9805, to further discuse this issue upon 
%'eceipt of this memo. Thank you fOl: your consideration. 

JSG/jC 

cc: George stephanopouloe 

m:39t1d 
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WILLIAM HUGG£T"T 
ae Wr:!iT I:'I.AIII ,." !liTRe.::' 

~UITE 4()U CONCORD .11'"ClINY 

MIAM," ,.",O,",IC'A ~:'I=-O 

Wll.t.. ...... uuJtJ&,.-r 
.... "'II. M. ~C;~~Ay ... ec:" 

April Zl. 19~' 

""'C)"~:'1)"~"""" A •• O<; ........ Q .. 

'1I:I.C~MgNIl pn!'o) :~"I IO~1 
~M I:\O"'ll\~~ O~ll 

Jo~eph S. Gel1~r, ~Mqu1re 
Sheta~on Dealgn Center 
office Pl_14 • SUiL$ 403 
lel~ qrttf'B R~.d 
n~nia. rig~14a 3100~ 

V.IA 'ItCSIIU" 
flO!), 720-"85 

Jio, end •• Vel:s:el T(lrt .Ro.farm ..t.mQ,nc:lllt~nt t:c c:bolll' C:OoII.,t CU.,JIrd 
Re4~thQrj.atJOft ~C£ 

Dear JQ(I: 

Rftetafte~ ~lea=G fi~d the follOwing: 

. , . A ~w~ .nd. • h"lf StaG''' ftt4llo1'''lJ!'l!I."rlulIl dt!tai 1 lug the iSE;\I~" as: YOU 
req~e5ted me ~Q w~ltei 

2. A letter opposing the Amendul~\\\.. fr:otl\ tbe Ct'pal't.TIIl!:nt of 
TratU;:PQl:'t~t iQri I 

l. One page po" i Hon papn frorn me (CrU1.se Lines); 

4. ThrlU!1 p3ge pod t: ion paller t'rona A't'TA 4nd mysal f (QPpocel I 

s. T .. O p4ge pOliitiOn popeI' frgm AT~ (81in'l~ nat1n9) , 

~. Ono p .... t~ pomit:l.on 1''.\1'''''- tirO'" A~1\ (Talking Poin~~), 

1. one I'age position paper from "'T1.01\ (Cl07ging ~o"rto' 

e. Ar~1c:le from the "Uflli Herald 0" CfIIX'nj.val c:rl.lu;e 1J1nQs' 
~.cent C)~i'n!n!lJ51 

" Spe.ech loty Senator Holling~, in ~ ... voC', 

\0. Specu~!1\ by St!lnator I\:II!~'I'~ • in favo'C; 

lol. Speecb by 8eni:ltor l.QU •• oppo::;inq; 

U. Al"Hele !r-Ol'll the "Lt9d Times" on hOw Don YOung got tha Rill 
!:Ju'~"''lh th. }lOlJ~q ... ith no C'Omll'li.l:t •• ~~~ian~n~ not~e9 OlE: d..a)o.co. t'_'" I an.! 

1). Copy of ths Bill. 

Hopetully. I hilVC not. ClVc!rbt.,rd~n~d you with InaterL"la. 

,Lt>9l9:01 £8629£t>202 
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TO: 

FROM: 

LJOseph Geller 

William HU9gett 

Cruf~Q Veesel To~t Reform Act • Ap~il 23, 1996 

The at.atu9 of this Sill is n A d 
Guard Reauthor1'Zation Act. foX' fi:cal mt9n96ment I~O h t:.he Coast: 
the HOu:iJe w1th no debate or committ:. • i as paE;J$ed~ 
Se~ate Comm~rce Committee passed th:

e "~~~k;dmc~t~ The \ 

r!g~~i~g a~~eOft::;s:[;:3~ L~'!~~t~~ov~:t\on~~ Since t~en :~~~ 
t.he Conference Committee; the ~epublic.1lng n~:ru:callin~ for 
th~ crui!lie line amendment. Senator Hollin s thC!t.°tni~ \J i:" 
le~rJer of the CO,"",GlrCQ Commi.ttee 19 "fflibu5ter' c:.r bY 
rE:! :US1~g to eppoint the Democratg'. Pres,,\u;·~ J..5 m~~ntln~ 
avery Qy. t expect the Senate will get to ~hig any day. 

the Bill has three pr~vis1~ns; 

1. Paesenge~~ on cruise ships would not be ~bl$ ) 
to sue for ~mall or frivolous Bu1~~. The actual wOrds say' I "NO, rec?ve~y for eM?~ional distress unless ~he~e i~ 1 SUbstantl. ... l physical inJury"; 

2. Reduces claims for medical malpractice fOr) 
passengers by limit..ing thQ <:amount to equo.l whatever amount 
could be recovered ~n any State or foreign country whe~e the 
pa&~enger alSQ was treated; and 

3. No foreign eeoamp.n could bring suit against \ 
any foreign register~d vessol'!n any U.s. Co~~t, ) 

.. aia: 

The baek.~s of this ~ill a~e the cruise line industry 
who have the $~pport of the Republican pa~ty generally and 
CongresSman Young and Senator StevQn9 from AIAGka 
spe~1fically. The argument of the cruise linea is that our) 
Cour"tlIJ are overcrowded wit.b su1te by coxoe:1gn seamen. The 
United States should not provid~ a ~OTU~ for c1~imo by and 
against foreigners. By weeding out foreign seamen $u1t~ and 
frivoloue pas5enger 8ul~a we ea6e the buraen on o~r Cou~ts. 

Our position 1$ that the first two P1!'OVi$ionG) 
concernlng passengers were bargaining chips. 80tb sides are 
willing ~o ~ive theBe up. Aa wri~~en, ~owever, the 
emotional dist.ress provision would rQlieve t:.he C~u16e 11t),c 
Of any responsibtlity for the rape of a passenger (eyen a 
child) by a c'X'ewman. The issue of meaical malpractice 

1 Of 3 

P.05 

P.02 

S0:3~tld £8629S17202 3snOH 31IHM:WO~~ 8£:11 96 £0-AtlW 



1 

& GELLER 
20& O'IID 05~la 

applies to very few claims. The majority of the 
j urisd1ct iona at p1.-e~ent provide that the doeto~ io an 
independent. ~ont:.ri!\ctor Clmd the ~ru.il5e 1 inee are not 
responsible for his neglig~~~e. We could live with either 
of these provisions (&0 long as it exclude~ ~Ape). We h&~e 
no objection to prevent1ng !rl-volou£ lawsuIts. The real 
i8~ue for both ~tde$ i~ foreisn ~eamen. 

In o\.ar v-iew th~ is'UG i9 not overcrowding of the 
Courts. FOX' pX'actical reasons, most cases nationwide are 
brought horo in Miami. A 6etailed analysi~ of t~e Clerk's 
docket ~ Circuit and Fedet'~l. t:oux-ts in Dacie county 
reveal.ed onl 01 open ane! pending eases by crewmen against 
the thre ~r et:u1se linea. Nose cas:~s are settled 
without. I1tiga ion. 1 9U99i1liit that. t.he C~~rt Qvorc:rowd.i.l"lg 
i991,le is bogu~. 

The real i5sue is compet1tlon. ~ll cru1ae llne ve$8el~ 
are re~i~tQrQd in eifty eountrioe cuch *$ LibQria or PanaMa 
with "Flags of Con.venience". These foreign companies make 
billl0ns from U.S. passengers but pay no lncome o~ corporate 
toc.xotJ. 'I'hCDC <:~£.ee lineo aJ:"e in direc-t competit.ion ",.i.t:.h 
~ner1c~n shipping ~omp~nie6 that do pay taxe~; even more GO, 
they compete with the American tour1sm industry. This bill 
1& a 'ore1~n 1n4\lst.ry aSking for an economic (;ompetit.ive 
advantage o .... er AmeJ!"ican ind\l9t;ry and I\mcrican labor by 
relleving itself of ~ny responsibility for health care 
costs. 

In hll9nie. Lines. Lta~r V t Rbos1ie!.£, 90 S ct.. 1'731, 
(1,70) the Supt"eme court gave foreign seamen ~he right to 
bring heal~h eare ola.im.. a~ainGt .. fl .... 9 o£ conv(2nionce" 
sh1powners in the U.S., if the shipowner was 401ng 
substantial business here, or wa& AmQX'iCdn in re.11ty 
(e~actly as mo~t ~jor c:a:-~i=ilt: lin.ea are today). The pux:pose 
w~s to level competition for U.S. shipping. 

l 
American seamen lose because foX'eign labo.'; bec;:om~& ev@n 

cheaper if shipping companies do not have to pay for their 
hecal.th care costs. The Bill 1s opposed by the ArLRCIO 
bec::auliIQ :it. will reduce Amet"iean j~.bo on all k1nds g: 
shipping (~he Bill applies ~o cargo and tankorg AS well 9~ 

. cruise linea).' The effect: will be to put another nolil in 
~he Qoff1n Qf the Ame~1can Merehan~ Marine Industry. 
Recan~ly cong~~SQ paQsed c~boc_g. l~w~ ~~~ Dille ~ivin9 
direct Bubsidies to build ships in ~merica and fly American 
flags; ostensibly to auppol:"t the American Merchant Marine. 
The ";r;",,iBt;; lin~ Bill will, hQve the o,ppoe1te effect by nU~k;i rag 

(

it economically unfeasible for Americiln fl~g shipping to 
compete with fore1..9n flag shipping. Hence, ",ore American 
companies will try to le~ve ~he Ameri~an fla9. So off shore; 
an.d hire forQign labor. (In 1995 allot: Sealand reflaggftd 
all their Ships to off shore flags). 
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Finally# the Bill woul<l be a. human disaster tor t.he \ 
seafarers themselves. Th~y are mostly poor, hard working 
people from ~bird wQr1d countries such as Honduras. 
Cuate~a151 IndonesiQ and the Ph11ipp1n~s. The ~il1 provides 
an "altftrnative forum" that the seamCn may 6ue in his home 
country. This is a fa.r~e. A poor and inj urad seaman f¥"o", 
Honduras could never recover against Carnival C~uiee ~1nes 
in his co~ntry, and 1£ he di~ there WOUld be nQ assets to 
levy a judgment against. These men work twelve to eix~cen 
hour days, seven dayg a week. They can be legally fired Dna 
depQ.te<l ~t any time for no reason. If this lUll passes. 
ill ot: injured seamen will Simply De deported an" abandoned 
in the'h: hortl~ country. Mosc third wo;rld ~oun~riee hClVC 

little or no national or medical programs. therefore. there 
w111 be no medlcal treatment, no compentacion, ~md no 
~V$ts..c:e. 
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/. ELIMINATING FOREIGN CREW CLAIMS 
HURTS THE COMPETITIVENESS OF U.S. BUSINESS AND 

ABOLISHES THE BASIC RIGHTS OF SEAFARERS 

Provisions in the House-passed Coast Guard Reauthorization Bill (H.R. 1361) -- passed 
without hearings or debate -- eliminate a wide range of liability for foreign cruise vessel owners 
and operators -- particularly foreign-flag ships. Perhaps the most egregious of these provisions is 
a measure which reverses ancient maritime law and Supreme Court precedent to block the ability 
of foreign crewmen to file claims in U.S. courts to protect their most basic rights as seafarers-­
the right to wages and the right to necessary medical care. Eliminating foreign crew claims from 
U.S. courts will cut substantial costs for foreign-flag ships, further disadvantaging U.S.-flag ships 
and U.S. tourism industries in competition with foreign-flag cruise ships for U.S. tourist dollars. 

I. Eliminating Foreign Crew Claims from U.S. Courts Will Hurt American Business and 
Promote Foreign Interests 

Cruise Lines Avoid American Flagging to Escape U.S. Laws 

• Major foreign-flag cruise lines, like Carnival, Royal Caribbean, and Notwegian Cruise 
Lines, are based in the U.S., operate from U.S. ports, and carry mostly U.S. passengers, but 
their ships are registered in Liberia and Panama. Although these "flag of convenience" 
ships appear to be American, they are actually foreign. The purpose behind this scheme is 
to evade U.S. corporate income taxes, U.S. minimum wage requirements, U.S. health and 
safety laws, and accountability for ship employees. Foreign-flag ship operators want 
American money, but not American responsibility. 

These Provisions Will Add to the Competitive Advantage Foreign-Flag Cruise Ships 
Have Over American-Flag Vessels and American Businesses 

• Non-tax paying, foreign-flag ships compete directly for business with U.S.-flag ships. 
Foreign-flag cruise ships also compete directly \vith American hotels, resorts, and casinos 
for tourist dollars. Unlike foreign-flag ships, U.S. businesses and U.S.-flag ships must 
obey and absorb the costs of U.S. health and safety laws, workers' compensation rules, and 
income tax la~s that foreign-flag ships routinely ignore. American-flag vessels, which 
employ American workers, have a difficult time competing with foreign-flag ships that 
take advantage of cheap, Third World labor. Until now, foreign-flag ships, like American 
businesses, were compelled to at least provide basic wages and medical care to their 
workers for fear that foreign crewmen would enforce their rights in U.S. courts. 

• The provisions in the House version of the Coast Guard Reauthorization bill change all of 
this. The provisions would exacerbate the competitive gap between foreign-flag ships and 
U.S. businesses. These provisions remove the safeguard that foreign-flag ships will pay 
wages and provide necessary medical attention to their workers the way American 
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/ employers must. The ability offoreign crewmen to file suits in U.S. courts is a centuries 
old remedy that helps equalize the rights and costs of foreign and U.S. seamen. 

II. Foreign Crew Claims in U.S. Courts Have Long Been Recognized and Supported 
bv the Supreme Court 

This Bill Would Reverse Ancient Maritime Law and Supreme Court Precedent 

• For centuries, seamen have been able to seek redress for "maintenance and cure," an 
ancient right created under general maritime law. "Maintenance" is the right of a seaman 
to food and lodging if he falls ill or becomes injured while in service of his ship. "Cure" is 
the right to necessary medical services. The right of seamen to "maintenance and cure" is 
so fundamental that seamen cannot even abrogate this right under a contract. 

• The courts of maritime countries, particularly the U.S., have upheld the basic right to 
"maintenance and cure" to ensure that seamen are protected when they are most vulnerable 
-- when they are sick or injured in a foreign port. These provisions would gut these basic 
seafarer rights. 

• Another remedy available to seamen that has long been recognized by the Supreme Court 
when seamen sustain injuries on foreign-flag vessels doing business in the U.S. is recovery 
under the Jones Act. The provisions of this bill seek to eliminate Jones Act claims as well 
as "maintenance and cure" claims, thereby reversing Supreme Court precedent which has 
upheld the right of foreign crewmen to file claims in u.s. courts. 

Foreign Crew Claims in U.S. Courts Help Level the Playing Field Between U.S. 
Businesses and Foreign-Flag Cruise Ships Doing Business in the U.S. 

• In Hellenic Lines Ltd. v, Rhoditjs, the Supreme Court recognized the importance of 
including foreign-flag vessels as "employers" under the Jones Act as a matter of 
commercial equity. The Supreme Court stated definitely that there was "no reason 
whatsoever to give the Jones Act a strained construction so that [an] alien owner, engaged 
in an extensive business operation in [the U.S.], may have an advantage over citizens 
engaged in the ~ame business by allowing him to escape the obligations and 
responsibilities of a Jones Act employer." The provisions in the House version of the 
Coast Guard Reauthorization bill reject this view infavor offoreign interests. 

• Claims by foreign crewmen against foreign-flag ships should be subject to U.S. jurisdiction 
just like claims against their American competitors to ensure that these foreign businesses 
will not gain the additional economic advantage of denying their workers basic rights to 
wages and adequate medical care. ' 

132032 - 2 -



/ THE FOREIGN SEAMEN PROVISION IN THE HOUSE COAST GUARD BILL 
VIOLATES U.S. TREATY OBLIGATIONS 

• The "foreign seamen" provision in the House Coast Guard Reauthorization Bill would ban 
foreign seamen who work on foreign-flag cruise ships operating in the U.S. from 
protecting their ancient maritime rights to wages and necessary medical care in U.S. courts. 

I 

• The "foreign seamen" provision is completely at odds with long-standing U.S. treaty 
obligations. On September 29, 1939, following Senate ratification, President Franklin D. 
Roosevelt signed into law the Shipowners Liability Convention (54 Stat. 1693), which 
restates the fundamental maritime rights of all seamen and obligates the U.S. to protect and 
enforce these basic rights. 

• To remain consistent with its obligations under the Shipowners Liability Convention, the 
U.S. must give foreign seamen access to U.S. courts. As a maner of U.S. law, U.S. 
obligations under the Shipowners Liability Convention cannot be overturned unless 
Congress expresses clear legislative intent to override this treaty. It is particularly 
troublesome that Congress would anempt to contravene U.S. treaty obligations by passing 
the "foreign seamen" provision without hearings or debate. 

• Article 9 of the Shipowners Liability Convention states that "[nJationallaws or 
regulations shall make provisionfor securing the rapid and inexpensive settlement of 
disputes concerning the liability of the shipowner under this Convention." The "foreign 
seamen" provision would directly violate this U.S. treaty obligation by seriously delaying, 
if not destroying, the senlement of shipowner liability disputes. It would be very difficult 
for foreign seamen to obtain jurisdiction for their disputes in foreign courts, since they 
involve cruise ships operating in the U.S. In addition, the "foreign seamen" provision 
would make lawsuits brought by foreign seamen far more expensive, due to the cost of 
foreign travel and the need to pay "up front" for foreign legal representation. . 

• Article 11 of the Shipo\\-ners Liability Convention states that "nationallaws or regulations 
relating to benefits under this Convention shall be so interpreted and enforced as to ensure 
equality of treatment to all seamen irrespective of nationality. domicile. or race." The 
foreign seamen provision would directly violate this U.S. treaty obligation. The foreign 
seamen provision unfairly discriminates against foreign seamen, ensuring that they alone 
will be unable to use U.S. courts to enforce their ancient maritime rights. 

• The foreign seamen provision would violate other U.S. treaty obligations as well. For 
example, Article II of the U.S. Treaty of Amity and Economic Relations with Thailand (19 
U.S.T. 5843) and Article IV of the U.S. Friendship, Commerce, and Navigation Treaty 
with Japan (4 U.S.T. 2063) require the U.S. to provide foreign nationals with the same 
access to U.S. courts that exists for U.S. citizens. 

• Even if Congress expresses clear legislative intent and seeks to override existing U.S. 
treaty obligations by passing the "foreign seamen" provision, the U.S. would still remain 
obligated under international law to provide foreign seamen with access to U.S. courts. By 
refusing to honor its commitments, the U.S. would breach international law and could be 
subject to an international dispute, not to mention retaliation from other countries. 
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FOREIGN SEAMEN CLAIMS ARE NOT CLOGGING-UP U.S. COURTS 

/-~--------------------------
The foreign-flag cruise line industry is begging Congress to pass the "foreign seamen" 

provision included in the House Coast Guard Reauthorization Bill without hearings or debate. 
This provision would bar foreign seamen who work on foreign-flag cruise ships operating in the 
U.S. from bringing claims into U.S. courts. This provision could effectively eliminate the ability 
of foreign seamen to protect their ancient maritime rights to wages and necessary medical care. 

Lobbyists for the foreign-flag cruise line industry have justified this attempt to take away 
the basic maritime rights of foreign seamen by asserting that lawsuits brought by foreign seamen 
are clogging-up the U.S. court system. This argument, however, is untrue -- just look at the 
facts: 

• Claims brought by foreign seamen against foreign-flag cruise lines are virtually 
non-existent in the federal docket. In fact, only a handful of lawsuits brought by foreign 
seamen have even been adjudicated in the federal court system. Of the 4,534 active 
pending cases in the federal courts of Miami, there exist only 3 cases brought by seamen 
against the largest cruise ship businesses, Carnival, Royal Caribbean, and Norwegian 
Cruise Lines. 

• Because the cruise lines demand it, nearly all lawsuits brought by foreign seamen and U.S. 
passengers against the cruise lines are filed in the state court system of Dade County, 
Florida (Miami), the cruise lines' center of operation, even though many cruise ship 
incidents occur outside of Florida. 

• As of November 1995, only 345 cases were open or pending in Dade County against 
Carnival, Royal Caribbean, and Norwegian Cruise. Of these pending cases, 193 claims 
were brought by seamen and 152 claims were brought by passengers. 

• Lawsuits brought by seamen against Carnival, Royal Caribbean, and Norwegian Cruise 
Lines account for only .19% of the total number of civil cases in Florida's state and federal 
docket. Lawsuits brought by passengers against these major cruise lines account for only 
.16% of Florida's state and federal civil cases. 

• Over the last 24 years of computerized reporting (1971-1995), the total number of lawsuits 
filed against Carnival, Royal Caribbean, and Norwegian Cruise Lines in Dade County 
(foreign seamen and U.S. passenger claims together) is 1,648. This works out to an 
average of68.5 cases per year. 

• The total number of lawsuits against cruise lines brought by foreign seamen and passengers 
each year is undeniably low and in no way overburdens the U.S. court system. The cruise 
line industry'S "clogging-up the courts" argument is a "red-herring," pure and simple. 

151479 



, , ELIMINATING FOREIGN CREW CLAIMS 
REVERSES SUPREME COURT PRECEDENT AND 

LEA YES FOREIGN CREWMEN DEFENSELESS 

I. Foreign. Crew Claims in U.S. Courts Have Long Been Recognized and Supported 
by the Supreme Court 

• For centuries, seamen have been able to seek redress for "maintenance and cure," an 
ancient right created under general maritime law. "Maintenance" is the right of a seaman 
to food and lodging ifhe falls ill or becomes injured while in service of his ship. "Cure" is 
the right to necessary medical services. The right of seamen to "maintenance and cure" is 
so fundamental that seamen cannot even abrogate this right under a contract. The courts of 
maritime countries, particularly the U.S., have upheld the basic right to "maintenance and 
cure" to ensure that seamen are protected when they are most vulnerable -- when they are 
sick or injured in a foreign port. 

• When seamen are injured on foreign-flag vessels doing business in the U.S., seamen may 
seek recovery under the Jones Act. The Supreme Court has long held that foreign 
crewmen on these ships can file claims in U.S. courts for their injuries. 

• The Supreme Court has granted U.S. jurisdiction for foreign crew claims by recognizing 
foreign-flag vessels as "employers" under the Jones Act. A foreign-flag vessel may qualify 
as a Jones Act employer if, among other factors, the basis of its crewman's claim originates 
in the U.S and the foreign-flag ship has substantial, commercial contacts with the U.S. 

• In Hellenic Lines Ltd. v. Rhoditis. the Supreme Court recognized the importance of 
including foreign-flag vessels as "employers" under the Jones Act as a matter of 
commercial equity. The Supreme Court stated definitely that there was "no reason 
whatsoever to give the Jones Act a strained construction so that [an] alien owner, engaged 
in an extensive business operation in [the U.S.], may have an advantage over citizens 
engaged in the same business by allowing him to escape the obligations and 
responsibilities of a Jones Act employer." The provisions of the Coast Guard 
Reauthorization bill reject this view infavor offoreign interests. 

II. Blocking Foreign Crew Claims From U.S. Courts Will Leave Foreign Seamen \Vithout 
Any Recourse and Make Them Vulnerable to the \Vorst Kinds of Abuse 

• Thousands of seamen are seriously inj ured each year and more are cheated out of their 
wages. The only real protection that foreign crewmen have from this type of abuse is the 
ability to file claims in U.S. courts. Eliminating the ability of foreign crewmen to bring 
claims before U.S. courts will undoubtedly leave these seamen without any recourse for the 
abuse and injuries they suffer while working aboard foreign-flag ships. The vast majority 
of foreign crewmen are simply unable to pursue legal recourse in the court systems of other 
countries since other countries do not provide contingency-fee legal representation. 
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, , OPPOSE THE CRUISE VESSEL LIABILITY PROVISIONS 

OF THE COAST GUARD REAUTHORIZATION BILL 

The liability provisions of the House-passed Coast Guard Reauthorization Bill (H.R. 
1361) eliminate a wide range of liability for foreign cruise vessel owners and operators. These 
provisions -- passed without hearings or debate -- would place U.S.-flag ships at a competitive 
disadvantage, unfairly strip away the legal rights of U.S. passengers on cruise ships, and threaten 
passenger safety. These provisions: 

• Increase the likelihood of harm to U.S. citizens on the high seas; 
• Discourage the construction and operation of U.S.-flag cruise ships by giving 

unfair preferences to foreign vessels; 
• Punish U.S. tourism and entertainment industries competing with foreign-flag 

cruise ships; 
• Will cause U.S. workers to lose their jobs on cruise ships; 
• Ignore established principles of American tort law and traditional protections of 

U.S. passengers; and 
• Signal America's retreat on basic worker and human rights. 

I. The Liability Provisions Hurt American Business And Promote Foreign Interests 

A. Cruise Lines Avoid American Flagging to Escape U.S. Laws 

Major foreign-flag cruise lines, like Carnival, Royal Caribbean, and Norwegian Cruise 
Lines, are based in the U.S., operate from U.S. ports, and carry mostly U.S. passengers, but their 
ships are registered in Liberia and Panama. Although these "flag of convenience" ships appear to 
be American, they are actually foreign. The purpose behind this scheme is to evade U.S. 
corporate income taxes, U.S. minimum wage requirements, U.S. health and safety laws, and 
accountability for ship employees. Foreign-flag ship operators want American money, but not 
American responsibility. 

B. This Bill Will Add to the Competitive Advantage Foreign-Flag Cruise Ships 
Have Over American-Flag Vessels and American Businesses 

Non-tax paying "flag of convenience" ships compete directly with U.S.-flag ships, which 
pay U.S. income taxes and take responsibility for their workers' injuries. Foreign-flag cruise 
ships also compete directly with American hotels, resorts, and casinos for tourist dollars. U.S. 
businesses and U.S.-flag ships must obey health and safety laws, workers' compensation rules, 
and income tax laws that the "flag of convenience" ships routinely ignore. American-flag 
vessels, which employ American workers, already have a difficult time competing with "flag of 
convenience" ships that use cheap, Third World labor. The liability provisions of this bill only 
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,exacerbate this problem by relieving foreign-flag ships of the additional responsibilities of caring 
for and compensating sick and injured workers the way American employers must. 

II. The Liability Provisions Unnecessarily Increase Risks For U.S. Passengers 

Nearly 4.5 million American passengers sail in and out of the United States each year. 
Most are passengers on "flag of convenience" ships that only follow the health and safety laws of 
countries like Liberia or Panama. While the U.S. Coast Guard and the United States Public 
Health Service have some authority to check ships for seaworthiness when they dock in U.S. 
ports, their power to monitor potential shipboard hazards is limited. The National Transportation 
Safety Board has no jurisdiction over these ships in international waters, nor are these ships 
covered by OSHA or the NLRA. As a result, American passenger safety on these ships is largely 
unregulated. 

126966 

A. This Bill Could Immunize Foreign Cruise Vessel Owners From a Wide Range 

of Civil Liability For Incidents on the High Seas. 

• The liability provisions would allow any ship to narrow its liability to U.S. 
passengers by simply adding a few words to the fine print on the back of 
passenger tickets -- tickets that most passengers purchase from travel agents over 
the telephone. 

• This bill allows cruise ship owners to immunize themselves for their own 
negligence in causing passengers harm by cutting out claims for mental distress 
and suffering. 

B. This Bill Promotes the Use of Substandard Foreign Doctors and Nurses to Treat 
American Passengers 

• This bill would undermine the deterrent against hiring substandard-"doctors" by 
guaranteeing that any cruise vessel's liability carmot exceed the laws governing 
the shore based facility where a passenger is taken for treatment. This will 
enable cruise ships to take advantage of ports of call with restrictive malpractice 
laws. Consequently, if a cruise ship takes an American to some remote island 
hospital whose government does not allow claims against hospitals, then that 
passenger will have no claim against the local hospital for malpractice, even if 
the passenger's harm was caused in part by the negligence of the ship owner. 
This is a radical departure from settled American law that would further diminish 
incentives for ship owners to hire qualified doctors. 
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• "Flag of convenience" ships routinely employ medical "doctors" who are not 
licensed anywhere in the United States. The quality of this medical care is often 
substandard, and the Congress should not do anything to undennine even the 
current incentives for vessel owners to hire responsible medical personnel. 

C. This Bill Undermines Ship Safety by Barring a Long Effective Method of 
Policing Safety 

• By barring claims filed in the U.S. by foreign crewmen, this bill encourages ship 
owners to employ seamen without civil rights; that means hiring Third World 
labor over American workers. The inevitable consequence is that American 
workers employed on cruise lines will lose their jobs to foreign labor. The law, 
as affinned by the Supreme Court, has long recognized that the right of foreign 
seaman to maintain an action for wages, injury, and "maintenance and cure" is 
not only a fundamental maritime right, but an important part of keeping the U.S. 
maritime industry healthy and competitive. 

• Passenger safety could also suffer. Claims brought by these crewmen expose 
everyday safety infractions, which when corrected, increase the ship's safety for 
all on board. These claims have led to the use of adequate numbers of crewmen 
and properly trained crews, as well as safety improvements on ships such as 
non-skid decking, safer ladders, and ergonomic railings. Without a means for 
redress, crew members will be left at the mercy of their employers and in some 
cases, crewmen might conceal illness or injuries for fear of being fired, thus 
jeopardizing the safety of the ship and placing Americans who sail at serious risk. 

III. The Liability Provisions Signal America's Retreat On Human Rights 

The "flag of convenience" shipping industry is the last bastion for unregulated working 
conditions. Most crewmen work 14 hours a day or more, have little time off, sleep in cramped 
spaces, and earn substantially less than the U.S. minimum wage. These workers rarely complain, 
since the ship owner holds their passports and can fire them at will, forcing them to either return 
to their native country or enter the U.S. as illegal aliens. The liability provisions of this bill not 
only endorse such horrible working conditions, they make them worse. By eliminating the 
ability of foreign crewmen to file claims in U.S. courts for abuses on cruise ships, even for 
incidents of death, the provisions reverse over 200 years of U.S. maritime law that has evolved to 
protect the welfare of seamen. 

116966 - 3 -



/ 
REJECT THE CRUISE VESSEL LIABILITY PROVISIONS 

ADDED TO THE HOUSE COAST GUARD REAUTHORIZATION BILL 

I. The Liability Provisions Further Promote Foreign Shipping Over U.S. Shipping 

Major cruise lines (e.g. Carnival, Royal Caribbean, and Norwegian Cruise Lines) operate 
from U.S. ports and carry mostly American passengers, but they use foreign vessels typically 
registered in Liberia and Panama in order to avoid U.S. corporate income taxes, wage 
requirements, and health and safety laws. 

• Disadvantaging American Business and Labor. The liability provisions of this bill give 
these foreign vessels another advantage by eliminating the ability of foreign crewmen to 
file suits in U.S. courts -- a centuries old remedy that helps equalize the rights (and costs) 
of foreign and U.S. seamen. This will enable foreign-flag cruise ships to deny their 
crewmen proper medical attention or compensation for injuries received on the job, adding 
to the competitive advantage that foreign-flag cruise ships have over competing U.S. 
interests, which must take responsibility for the American workers who retain the ability to 
enforce their rights in court. This provision will encourage ships to hire foreign workers. 

II. The Liability Provisions Unnecessarily Increase Risks For U.S. Passengers 

• Limiting the Rights of U.S. Passengers. The liability provisions also would allow any 
foreign cruise ship to narrow its liability to U.S. passengers by simply adding a few words 
to the fine print of tickets. Under the bill, the cruise lines may immunize themselves from 
liability for emotional distress, mental suffering, and other psychological injury 
unaccompanied by substantial physical harm. 

• Encouraging Unlicensed Doctors. The liability provisions further guarantee that any cruise 
vessel's liability cannot exceed the laws governing the shore basedfacility where a sick or 
injured passenger is taken for treatment. This will enable cruise ships to take advantage of 
ports of call with restrictive malpractice laws (i.e. Florida) and could even leave Americans 
completely vulnerable to the laws of remote islands which might not even permit 
malpractice claims. This provision would lessen the incentives for vessels to hire 
competent doctors. Today, these "doctors" are rarely licensed U.S. physicians. 

*" * * 

There is no compelling reason whatsoever for Congress to further encourage vessel 
owners to switch to foreign flags and thus avoid U.S. laws and U.S. workers. The so-called "tort 
reform" provisions of the Coast Guard Reauthorization bill will only add to the competitive 
advantages that foreign ships have at the expense of the rights and safety of American workers 
and passengers. 
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/ BEW ARE OF SPECIAL INTEREST GIVE-A WAYS TO FOREIGN 
CRUISE LINES IN THE COAST GUARD CONFERENCE REPORT 

The Senate may soon consider the conference report on the Coast Guard Reauthorization 
Bill. This report may very well contain special interest liability provisions that were passed by 
the House without hearings or debate for the benefit of the foreign-flag cruise line industry, and 
which were never in any way considered by the Senate. The Senate should reject the conference 
report if it contains such provisions. 

The House Provisions 

The provisions passed by the House without hearings or debate would change current 
U.S. law in three ways: 

(1) Foreign seamen would lose the right to file claims in U.S. courts against foreign 
cruise ships operating out of U.S. ports and carrying U.S. passengers for wages and medical care 
-- a right that seamen have held for centuries and that has been upheld by the Supreme Court; 

(2) Foreign cruise ship owners would get the advantage of any statutory limitation on 
medical malpractice liability available to doctors or medical facilities wherever a sick or injured 
crewman or passenger is taken for treatment, including foreign countries; and 

(3) Foreign cruise ship owners would be able to use the fine print on tickets to avoid 
liability for passengers' emotional distress claims unless they also suffered substantial physical 
Injury. 

Broad-Based Opposition to the House Provisions 

• The House-passed provisions have generated a fire-storm of opposition from a diverse 
number of groups, including nearly all of U.S. maritime labor; religious and human rights 
organizations such as the Center for Seafarers Rights, the Apostleship of the Sea, the Port 
Arthur International Seamen's Center; and consumer groups like Citizen Action -- and for 
good reason: 

150118 

• The "foreign seamen" provision would deny foreign seamen the right to bring claims 
in U.S. courts, making foreign labor even cheaper relative to U.S. labor. This 
provision would also give foreign-flag cruise lines -- who do not pay any Us. 
corporate income tax and who avoid Us. civil rights and worker protection laws-­
another economic advantage over competing U.S. ships and U.S. businesses that pay 
taxes and that hire U.S. workers with rights they can enforce. Taking away the right of 
foreign seamen to sue will give the cruise lines another reason to hire foreign workers 
over American workers. 



/ • The "medical malpractice" provision would apply to a number of torts far beyond 
incidents of medical malpractice and would risk U.S. citizens losing their right to sue 
if they were injured in a foreign land. 

• The "emotional distress" provision would let cruise ships owners escape liability for 
passengers who suffer emotional injury on a cruise ship, unless they also suffered 
substantial physical injuries. 

The Senate should reject these blatant special interest hand-outs to foreign cruise lines. 

• Eliminating claims by foreign seamen will save the profitable foreign-flag cruise lines lots 
of money only to the detriment of U.S. workers and U.S. businesses. Foreign-flag cruise 
lines do not need this kind of special help. They already receive the highest form of 
"corporate welfare" imaginable -- they do not pay any U.S. corporate income tax, even 
though 95% of their passengers and profits come from the U.S. 

• American interests ought to come before foreign interests. Before the Coast Guard 
Reauthorization Bill is passed, the Senate should make clear that it will not accept these 
provisions that were never even the subject of debate or hearings. 
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/ ELIMINATING FOREIGN CREW CLAIMS 
HURTS THE COMPETITIVENESS OF U.S. BUSINESS AND 

ABOLISHES THE BASIC RIGHTS OF SEAFARERS 

Provisions in the House-passed Coast Guard Reauthorization Bill (H.R. 1361) -- passed 
without hearings or debate -- eliminate a wide range of liability for foreign cruise vessel owners 
and operators -- particularly foreign-flag ships. Perhaps the most egregious of these provisions is 
a measure which reverses ancient maritime law and Supreme Court precedent to block the ability 
of foreign crewmen to file claims in U.S. courts to protect their most basic rights as seafarers -­
the right to wages and the right to necessary medical care. Eliminating foreign crew claims from 
U.S. courts will cut substantial costs for foreign-flag ships, further disadvantaging U.S.-flag ships 
and U.S. tourism industries in competition with foreign-flag cruise ships for U.S. tourist dollars. 

I. Eliminating Foreign Crew Claims from U.S. Courts Will Hurt American Business and 
Promote Foreign Interests 

Cruise Lines Avoid American Flagging to Escape U.S. Laws 

• Major foreign-flag cruise lines, like Carnival, Royal Caribbean, and Norwegian Cruise 
Lines, are based in the U.S., operate from U.S. ports, and carry mostly U.S. passengers, but 
their ships are registered in Liberia and Panama. Although these "flag of convenience" 
ships appear to be American, they are actually foreign. The purpose behind this scheme is 
to evade U.S. corporate income taxes, U.S. minimum wage requirements, U.S. health and 
safety laws, and accountability for ship employees. Foreign-flag ship operators want 
American money, but not American responsibility. 

These Provisions Will Add to the Competitive Advantage Foreign-Flag Cruise Ships 
Have Over American-Flag Vessels and American Businesses 

• Non-tax paying, foreign-flag ships compete directly for business with U.S.-flag ships. 
Foreign-flag cruise ships also compete directly with American hotels, resorts, and casinos 
for tourist dollars. Unlike foreign-flag ships, U.S. businesses and U.S.-flag ships must 
obey and absorb the costs of U.S. health and safety laws, workers' compensation rules, and 
income tax laws that foreign-flag ships routinely ignore. American-flag vessels, which 
employ American workers, have a difficult time competing with foreign-flag ships that 
take advantage of cheap, Third World labor. Until now, foreign-flag ships, like American 
businesses, were compelled to at least provide basic wages and medical care to their 
workers for fear that foreign crewmen would enforce their rights in U.S. courts. 

• The provisions in the House version of the Coast Guard Reauthorization bill change all of 
this. The provisions would exacerbate the competitive gap between foreign-flag ships and 
U.S. businesses. These provisions remove the safeguard that foreign-flag ships will pay 
wages and provide necessary medical attention to their workers the way American 
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employers must. The ability of foreign crewmen to file suits in U.S. courts is a centuries 
old remedy that helps equalize the rights and costs of foreign and U.S. seamen. 

II. Foreign Crew Claims in U.S. Courts Have Long Been Recognized and Supported 
by the Supreme Court 

This Bill Would Reverse Ancient Maritime Law and Supreme Court Precedent 

• For centuries, seamen have been able to seek redress for "maintenance and cure," an 
ancient right created under general maritime law. "Maintenance" is the right of a seaman 
to food and lodging ifhe falls ill or becomes injured while in service of his ship. "Cure" is 
the right to necessary medical services. The right of seamen to "maintenance and cure" is 
so fundamental that seamen cannot even abrogate this right under a contract. 

• The courts of maritime countries, particularly the U.S., have upheld the basic right to 
"maintenance and cure" to ensure that seamen are protected when they are most vulnerable 
-- when they are sick or injured in a foreign port. These provisions would gut these basic 
seafarer rights. 

• Another remedy available to seamen that has long been recognized by the Supreme Court 
when seamen sustain injuries on foreign-flag vessels doing business in the U.S. is recovery 
under the Jones Act. The provisions of this bill seek to eliminate Jones Act claims as well 
as "maintenance and cure" claims. thereby reversing Supreme Court precedent which has 
upheld the right offoreign crewmen to file claims in Us. courts. 

Foreign Crew Claims in U.S. Courts Help Level the Playing Field Between U.S. 
Businesses and Foreign-Flag Cruise Ships Doing Business in the U.S. 

• In Hellenic Lines Ltd. v, Rhoditis, the Supreme Court recognized the importance of 
including foreign-flag vessels as "employers" under the Jones Act as a matter of 
commercial equity. The Supreme Court stated definitely that there was "no reason 
whatsoever to give the Jones Act a strained construction so that [an] alien owner, engaged 
in an extensive business operation in [the U.S.], may have an advantage over citizens 
engaged in the same business by allowing him to escape the obligations and 
responsibilities ofa Jones Act employer." The provisions in the House version of the 
Coast Guard Reauthorization bill reject this view infavor offoreign interests. 

• Claims by foreign crewmen against foreign-flag ships should be subject to U.S. jurisdiction 
just like claims against their American competitors to ensure that these foreign businesses 
will not gain the additional economic advantage of denying their workers basic rights to 
wages and adequate medical care. 
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THE WHITE HOUSE 

WASHINGTON 

May 9, 1996 

MEMORANDUM FOR BRUCE LINDSEY 

CC: 

FROM: 

SUBJECT: 

JACK QUINN, KATHY WALLMAN 

ELENA KAGAN G1---

CRUISE VESSEL TORT REFORM 

I received the attached from Jim Brown of OMB today. As 
Brown's memo notes, the Department of Transportation would like 
to know whether the cruise vessel tort reform provision in the 
Coast Guard Authorization bill might provoke a presidential veto. 

Brown told me on the phone that some members of Congress are 
working on a compromise-provision that would delete the limits on 
liability for malpractice and emotional distress, but retain the 
bar on foreign seamen suing foreign-flag vessels in U.S. courts. 
My sense, however, is that this bar is the most problematic 
aspect of the provision, because of the competitive advantage it 
gives to foreign-flag shipping over U.S.-flag vessels. 

What should we tell Brown and the Transportation Department? 
(You can ignore the part of Brown's memo that requests guidance 
by "this afternoon." He is not expecting anything before next 
week. ) 
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E X E CUT I V E OFF I. C E o F THE P R B SID E N T 

09-May-1996 lOl53am 

TO: Elena Kagan 

FROM: James A. Brown 
Office of Mgmt and Budget, LRD 

SUBJECT: Liability provision in Coast Guard Authori~ation bill 

Negotiations between House and Senate conferees on S. 1004, the 
Coast Guard Authorization Bill for FY 1996, have been stalled for 
several months over a liability provision included in the H,?use 
version of the bill. 

On March 27 the Department of Transportation sent a letter to 
conferees II strongly l.~eC'ommGl"ldingll that the provision be deleted. 

since then, there haa been a lot of activity regarding liability 
limitation provisions in oLher legislation. The Department has 
asked us to provide (hopefully, this afternoon) a current reading 
on whether the provision would tolerabl~, even though 
objectionable, in an enrolled Coast'Guard authorization bill, or 
whether it is ao objectionable that the President would feel 
required to veto Lhe bill. . 

I will fax the provision to you separately, and will be grateful 
for any guidance you can provide. Thanks. 
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S.1004 

Coast (lJiard Authorization Act For Fiscal Year /996 (Engrossed House Amendment) 

SEC 430. CRUISE VESSEL TORT REFORM. 

(a) S#!clinn 428.' nfth~ RtNist!d Statutes oflhl! UnUl!d $lale$ (46 App. 183). 1$ (Jm~1fded b)' adding a new subs~ct;on 
(g) to !'ead as /ollows; 

yg) In Q ,utlt by any person In which a .shipowner. Opcrflt(1r. Clr ~mplCJJNr ClIo Cre'W member Is claimed to have direct 
or vicarious liability for medical malpractice or other torl/ous conduct occurl'lng at a shol'eslde facility. or in which 
the damages sought are alleged to I'esult from the rej'e"altu or treatment by any shoreside doctor, hospital. 
medical facility. or other health care prOvider, the shipowner, operator, or employe" shall be entitled to rely "pon 
UJfy UJfa a/l ,.,/afr.ltC1ty limitations 0lllabillty applicable tCl the doctor, hospital, m~d;cal facility, or olher heallh Carr; 

"rovlder /1'1 the Stale in which the shorestde medical care was provided, " 

(b) Section 4283b of the Revised Statutes Of the United State,f (46 App. IBJc) Is amended by adding a new 
61Ibs(1ctiCln to reaa as/ollows: 

'(h) Subsection (a) shall not prohibit provisions or limitations in contracts. agreements, or tickel conditions of 
Cfn'rlage with passenge,.,f which relieve a manager, agent, master, owner, or operator 0/ a vessel from liability lor 
Injllctlon of emotional JJSI"B$~', menIal SII.1!el";n8. 01" psychQIQglcallnJuty so long a.t 8tich proviS;tm3 or limitations 
do not IJmlllJabilily ilthe emotional distress, mental sufferJng, or ~'YChological injury WO,f~-

'(/) the resul, ofsllb}"lanllal phY,flcalll'ljury 10 the claimant caused by the negligence or fault Of the 
manager. ,agent. master. owner. 01' ope,.a,ol",' 

,(2) the result o/the cla/mant havi"g been ot actual risk o/substantlal phYSical injury, which ,,/sk WaS caused 
by the negligence or/aull ollhe ma"ager, agent, master, owner, or operator; or 

'(3) Intentionally irif/icted by the manager, agent, master, owner, or opera~or, " 

(e) $cction 200lchapter 153 o/tke Act o/March 4, 191 j (46 App, (j88) Is amended by adding a new subseclton to 
read as follnw.<:: 

'(e) Limitation lor Certain Aliens In Case o/Contractual Altemative FOnlm~ 

'(I) No actio" may be maintained under suh.';:ectlan (tV 01' under any other mal'Wme law 01 thl! UrJiltld Stotl!.~ 
lor maintenance and cure or for damages/or the Injury or death 0/ a person who Mias not a citizen or 
permanent/egal resident allen althe United Slates at the time of the IncIdent giving rise to the action, (llhe 
'"eMe,,' glvi"8 nse to the actl()n occurred while th" per$(I1f was employed on board a vfl~'Jel do~mented 
other than under the /awoS' of the Unltea States, which vessel was owned by an fntily ol'gtmized olhe,. than 
under the laws o/the Untied States Or by a per,mn who Is not a cit/len or permanent legal re.s'idenl allen. 

'(2) Tht! pl'<>vJsions 0/ PQI"Q~aph (I) 8"all cmly apply if--

'(A) the Incident giving rise to the aclion occu"ed while the person bringing the aclion wa.!o' a party 
to a contract 0/ emplo)'ment or was subject 10 a collective bargaining agreement which, by its termfi, 
pJ'Ywidl!t/ 1m. Q7f flJ(clu,~jve forum lor I'eroluliCln of ,,/I such disputes 0,. tlCliO"$ In a nation other than 

06/09/96 09:34:09 
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Ihe Un/ltd States, a remedy Is ovailablt! to the person under the laws o/thal nation, erHd the party 
seeking to dismiss an oCllon IInder paragraph (/) Is willing to stipulate 10 jurisdiction under the laws 
a/such IUlllon as to wcb Incident; 0,. 

'(B) a remedy la available 10 the person b1'lnglng tire action under the laws olthe nation In which Ihe 
perSCIn maintained clllzem;htp or permanent residency althe li",6 o/the Incident giving rlA"e 10 Ihe 
ocl/on DrtJ the party Ht!kln8 10 dismiss an acl;C1n under paragraph (1) is willing 10 st/pu/ute to 

. jU1'lsdiclion IInder the /(1W$ o/such nation as to .\lIch 'ncldenl. 

f!IlIS DOCUH&lfl' 
I'orwam 
Back 
s..t 8.o~ion. 
DoC! Cont.n~. 

GO l'O 
.ow a •• rch 
.~i'·ve 
Re1p 

05/09/9609:34:17 



OMB/L~D/ESGG , . ID:202-395-3109 MAY 09'96 9:59 No.016 P.05 ., 
~ 

, 

" UJ.DtpurlIiNItt of 

~-. 
Off~ tJt ..... $tettrory 
at'ltO;"POl'1QlI0'" 

MArch 27, 1996 . . 

The Honorable ~arry D. Preisler 
Chairman 

GENERAL OOUNSEL 

Committee on Commerce, Science and Transportation 
Russe11 Senate OffioQ Building 
Washinqton, D.C. 20510 

pear Mr. Ch~irman: 

, 

, 
40t) $11--11111 III., S.W 
w.,nrr111101l, C).C. 110590 

Tha Oapartment of TransportAtion respectfully suhmitl the 
following comments oppoaing the enactment of Section 430 of 
S. 1004, the Cruise vessel Tort Reform provision ,contained in. the 
Cooet G~~.Q Autho~ization Act for riecal Year 199~, as;p.G~~d by 
the Hou.e on February 22, 1996. The Senate's version Qf 
S. 1004 does not contain a provision ~imilar to Section 430. The 
Department strongly r~commend. that ~he provision be deleted tro~ 
S. l004 dur1ng conference because of the ~~V~4$e competitiv~ 
effect on'U.S.-flsg cruiset ahip eompanie., the potential harm to. 
U. s. pas'sengers on cruise ships I and the potential abr99ation of 
rights currently granted to foreign aeafarers by:U.S. convention 
and law. ' 

Beeauae Section 430 has no effect on the safe operatio~ of cruise 
vessels, it sho~ld not be included in an oth8rwis~ : 
noncontroversial Coast Guard Authorization Qi11. The: 
d~eagreement over thie provision now ~hreaten$ the gUC~Q9S of 
S. l004 in this Congress. S. 1004 contains too many agreed-upon 
p~ov1s1ons important to the Coast Quard, the Coalt Gu~ta 
Auxiliary, the maritime industry and the general.pUblic, to allow 
the "c:-ruilJe veaiel to;r;t reform" debate to further delay ite 
enaeement. 

Sect10n 430 has three major provisions which are discussed below. 
on their face, Che 11miced liabili~y prov161ons in the;first two 
~~Q~ect~Qn~ apply to all passengers on cruiaa v~ •• els leaving 
U.S, ports and to both U.S.-flag and foreign·flag cruise vessels 
ope~&ting out of u.s. ports. However, 9S percent of the 
passenger. on cru1ses~ving V.S. perts 5re U,S~ cit1~ene ~nd 
nearly ~ll of tho~e vessels ~re foreign-flag. Thus, the adverse 
impact of the provisions falls mainly on U.S. passengers while at 
the same ~im8 benefiting foreign-flag cruise operators.·· 
operators who pay few U.S. taxes ana avoi~ U,S. m1n1mu~ wage and 
fair la~or lawo, 'I'h~ t:hirc:i .eubeection gives & competit'ive 
advantage to foreign-flag cruise vesBe~ ~wners by allowing them 
to escape liability in U.S. oourt for ~nJuries to their fore1gn 
crew, while U.S.-flag ves~el owner~ would remain liable tor 
inju~ies to their crew. 

,US'd 

, 
I 

wt:!9t :60 96. 92 ~w 
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LIMIT LIABILI~y'FQR MEDICAL MALPRACTICE 

The first part of Section 430 limits the 11ab111~Y ot c~u1se ship 
ownerG in certain malpractice tort actiene b~eught by pa •• engers. 
Under Subsection 430(a)~ & eruise ehip owner'e liability cannot 
exoeed the legal ~iability o£ the shore-based facility where a 
.1ok or injured passenger is taken for treatment.' A5 a result, 
thi8 aubs8ction may encoura.ge a. cru1se sh1~ owner to "forum shop" 
and limit its potantial liability by ref~rrins a sick or injured 
passenger to treatment in th. port with the most restrictive 
mal~ractioe laws, rather than the closest port with the best 
available hospital. This provision could harm u.s. pa8sengers by 
restricting their a~!lity to hQl~ the ~ruigQ ship. ownerc fully 
account&ble for miltreatment O~ injury rg9ulting from the o~ers' 
referral to a local faeility. 

~.MIT LIAPILITY ron SMOT!ONAL PISTRESS, iT~ 

Subsection 430(b) l~m~ts the liability of cruise ship owners i~ 
civil tort &ct1ona bro~gbt by p~eeengers for the infliction Qf 
emotional distress, mental 8~ffe~1ng pr psychological injury. 
Through conditione printed on passenger tickets, oruise vessel 
owner! may limit the recovery of an inju%'cd. p" •• enget;for 
emotional dama~e$ to instances where emotional distress w~s the 
~1rec: result ot substantial physical 1njury. Compensation fo~ 
emotional injury is the prim5ry civil remedy in ~ape cases, for 
@xampl&. ~hich, unfortunately, do occur on cruise'vessels. 
Subgaction 430(b) would allow a cruis~ vessel owner to escape 
liability !or emotional c1istress or psychological injury suffer-~d 
by a pa~senger raped on a eru!8e eh1p ~nlQss there is also . 
8ubstantial physical inJUry. 

£BEQ~YDE ACCESS TO n.lL- COURTS BY FOREIGN S~~ 

Subllf)ct1on 4)O(c) bars foreign aeafarers injured on board a 
foreign-flag v~~~el from bringing an action in U.S. courts for 
';t'nlintenanc::e and cure'l or damages for injury or death. The right 
of seafarers to rece1v e food and lodgini anrl mec3.1:cal care during 
illness or injury ("mp.int~nanCQ ~nd cur.") while ,in the cerviee 
of the ship hal been ~ bedrock principle of international 
maritime law for more trltin 200 yaars". The prinoiple is designed 
to protect the welfare of IIsafaX'erl;l. The right to "maint.en&nce 
~nd cure" i~ ~ fundamental ~ight oonsistently r.eogni~ed by U.S. 
courts, including the Supreme Court, the courts of other maritime 
nations, ana interna~ional labor 8greement~. As a practical 
m&t~er, Subsection 430(C) would rAmove eh1s righc for ee~t~rers 
employed on foreign 8h1pa trading regula~ly ~nd primarily in U.S. 
ports. 
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, ..... , 
~ether long.tanding right superseded by Subsection 439(0) 1~ 'the 
right of foreign crew to file claima in u.s. courte unoer the 
Jones A~~, 46 App. U.S.C. iSSe, fer injury or deach ab~ard 
foreign-fl$g vessel£ doing business in the United States. ~hiE 
right ha5 also been reaff1rme~ by the Supreme Court. l :Th~ 
Supreme Court recogn1ze4 the impo~tanQe of inclu~ing foreign-flag 
vee~els as .mploy.r~ under the Jones Ac~ ~s a matter of 
"commez:cial equity". oenying foreign leafarerll the right to sue 
in U.S. courts would give a sign1ficant compe~itive aQvantage to 
toreign-flag cru1.e _hips over U.S.-flag oruisQ ships" Section 
430(0) restricts aceesa to foreign aeafarers, but U.S. seafarers 
would continue to have the ability to pursue the1r cla~ms in u.s. 
courts. 

Barring fo~e1gn aeafarers' aoeeS8 ~o U,S. courts'also might 
violate the Shipowners' Liability (Sick and Injured) convant1on 
(No. 55) I 1936, ·a convention adopted by the International Labor 
Organization and approvea by the United Stat@8 on October 29, 
l.938. 'l'hiB conv.ntion grantQ IIeafaret'B th. right. to r,eeive. . 
nmainten .... nca and cur~1I and to pursue this right in the, courts of' 
all nations in whioh the eonvention is in fo~ce., We would al~o . 
lik. to call the Committee's attention ~o the fact that the U.S~ 
Sta~e Department opposes Sub8ection 430(c) beoaus$ of the 
eommerc:i.al disIilcivqtntGl.g8 to U.S.-flag ~rui.e operat.ions, and the 
pnt~nti&l conflicts with U.S. obligation~ under Friendship, 
Commerce and Navigation treaties whicb allow reciprocal acceS$ to 
U.S. courts by nationals of other treaty part1e~. : 

The Office of M~n*gem~nt and Budget advises that. there' is no 
objeet1on, from the Btandpoint of the Adrnini8tration' e, program, 
to the submission of this report. 

Th~nk you for the opportunity to comment on seetion 439 of 
S. 1004, the Coast quard Authorization 'Act for Fiscal Year 19~6. 

SineuelYt 

1'0 
---

loIn Hell,mic Lines Ltd ... y. Rhodit;'s, 39B U.S. 30e: (1970) t 

the Supreme Court upheld the right of foreign seafarers to use 
U.S, courts to recovex- "maintenance and cure" and eo make clair.\~ 
under the 30nes Act. . I 

l/l.'d 
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CC: 
CC: 
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30-Sep-1996 09:44am 

BLOCKER A 

David E. Tornquist 

BROWN JA 
Kenneth L. Schwartz 
David J. Worzala 
Kim C. Nakahara 

THE 

SUBJECT: Coast Guard Tort Reform Provisions 

Message Creation Date was at 30-SEP-1996 09:44:00 

PRE SID E N T 

·Per DOT, the following is the tort reform provision in the Coast Guard 
reauthorization: 

(1) retained the provision that allowed cruise lines to assert the medical 
malpractice caps of foreign countries in which an injured passenger is treated; 

(2) re'ained the provision which limits passenger suits for pain and suffering 
to tha related to physical injury only. This directly impacts rape victims 
who ar not physically injured in addition to the rape. A court challenge is 
expect d to determine if rape itself falls under this provision. 

(3) d opped the provision which would have limited for seamen's ability to sue 
in U courts for injuries. This provision was opposed by both the maritime 

and trial lawyers. 
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09-May-1996 10:53am 

TO: Elena Kagan 

FROM: James A. Brown 
Office of Mgmt and Budget, LRD 

SUBJECT: Liability provision in Coast Guard Authorization bill 

Negotiations between House and Senate conferees on S. 1004, the 
Coast Guard Authorization Bill for FY 1996, have been stalled for 
several months over a liability provision included in the House 
version of the bill. 

On March 27 the Department of Transportation sent a letter to 
conferees "strongly recommending" that the provision be deleted. 

Since then, there has been a lot of activity regarding liability 
limitation provisions in other legislation. The Department has 
asked us to provide (hopefully, this afternoon) a current reading 
on whether the provision would tolerable, even though 
objectionable, in an enrolled Coast Guard authorization bill, or 
whether it is so objectionable that the President would feel 
required to veto the bill. 

I will fax the provision to you separately, and will be grateful 
for any guidance you can provide. Thanks. 
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09-May-1996 05:04pm 

TO: Elena Kagan 

FROM: James A. Brown 
Office of Mgmt and Budget, LRD 

SUBJECT: Attempt at compromise was not successful 

1. DOT tells me that efforts to achieve the compromise I outlined 
to you over the phone have "fallen through." So the language I 
gave you this morning is still the operative provision. 

2. According to DOT, the problem with barring foreign seamen from 
U.S. courts relates more to our obligations under international 
law than employment opportunities for U.S. seamen. According to 
DOT, as a practical matter, foreign flag carriers hire few U.S. 
seamen anyway. 

Thanks for your help. 


