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Divorce American style 

WILLIAM A. GALSTON 

IMES aDd J"" •• H.y., wm 
married in 1941.· as 19-year-old college students. They had 
four children. With. one brief exception. Janne llayes tlt'v(~r 
worked outside the. homo. Afler 25 years of marrlag<l, she 
filed for divorce under .Califomia·s fault-based divorc(> (.'otit" 

. and, was Ilwarded the' fllwUy hOIllo, eUlitody of the twu uliuur 
children, $650 per month in nlimony until denth or remt\l·· 
riege. IUld $175 per mODth in child support until the clJilclrt·n 
'reached adulthood.,' ., 

In 1972, Ja.mes Hayes filed a petition to end his fin;meilll 
obligations to his wife on the grounds, that his financiell condi
tion held chllllged; (11e' had also remarried.) To bol:;h~T lib 
claim, hequolcd rro~ Lho CalIfornia A.ssembly Judiciary Cum
mittee Report on ,the, 1969 California no:'fault stntute, enth1.lsi- ' 

, tlsticaily signed into law by thon-Governor Runilid RCllg<LlI: .. .. 

When our divorce law wa. .. originally drawn. womrfn's rolt! 11\ "ocl- 0.. ["" C> \'\1\4 '" ' .s 1 
cty Wi1!~ 'ahnullt tutally tbat uf uUlthcr 1oI.nu bumcmalcr.r. slu: cuultl 
not even vote: Today.: mel'easing numhets of married womt':1l 011·0 
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employed. even In the profusions. In addition. they have lunJ! 
herm accorded full civil l·ighLS. Their approill·hing equality with 
Illl': mal,: should hI." reflected in the law guvl:millg mnrhlgl." diut> 
iution lu,,1 in the decisions of cou,'ls witu n,spl:l.:t to tnattl."n 
incident to cllu()llltiClll. 

Jnmes Hnyes prevailed. Child support was ended and ali
mony cut by morc than Lalf. A year later. he was but.:k ill 
t.:ourt and won another reduction ill alimony. The judge loll1 
Jallne Hayes to get a job. 

An oft· told tale. but with a twist: Assemblyman Hayes was 
the chairman of the California Senate Judiciary Couunittee 
that drafted the no-fault slatutu and wrote the report he sub
sequently quoted in his brief. His was not an isolated case. A 

ft.:w yean earlier, then-Governor ~dUlund C. Brown estElb
lished a Cou1l11ission on the Family. which recommended th(· 
elimination of fault as grounds for divorce. Of the 15 citueus 
who tu~tified before the commis:;ioll. 14 were men; 10 wert.: 
divorced. . ' . 

The no-fault divorce revolution of the past quarter eentury 
was Dot in any simple Sense the pl'oduct oC a male conspiracy. 
Many womt'll's groups. lawyers, judgtls. academics, a.ild family
practice profesSIonals strougly. favored . this change. un th~ 

gruund thilt it was needed to eud (ilS one supporLer put it) 
-.the hypocrisy of strict divorce law, tulwillistered by a lenienl 
prucess." And public opiniun begnnswtngtng lowaru wOTe re-
laKcJlaws' iu the mid 1960s.· . 

The benefits oC no-fault divorce~ere immediate, especially 
for men seeking IlU eD-&ier exit Crom long-establbhed marriage:;. 
An underst~nd1ng oC thcc.:u~ts emerged more' slowly, through 
painful experience and- lh~ graJualaccretion of research. Tht: 
princ:ipalvlctims· have beeD' women .in long-established mar-

\ riuges. along.with minor children .. There has alSobceu Il broader 
ca.mnlly:tho ideu. of mnrrlageas a presumptively permancnt 
relationship-as a slructure of incentives Corw.Uividuuls to 

. conlribute tu the well-being of tho fawily, llud A. framework uf 
. 'rcas~llalble elq>ectalions of rcciproclll. benefits· ·~\'cr tIie life

time of the partnership. And pervasIve divorce hns1mposco 
largo costsonsocicly as tlwhole. For cxa.mple. children"s 
post~divnrce. psychological and' behavioral problems have muJ· 
liplicd the challenges facing teacb~ng, and Juriswctious at ev. 

r. U3 
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ery level of the federal system have had to invest hugt' SlllllS 

in child-support cnfor(;cJllcut, 
Tod~y. public opinion is swinging back toward mOT(, I"C'

strictivc divorce law. (Support for toughvr 11\ws is strung ulIHmg 

young :ldults. many of whom directly felt the consequences of 
divor<.:c as children.) Proposals tu rull Llick Ilo-fault "n' al
ready under consideration in the legislatures of Iowa and Michi
gUll, with mure states likely to follow. 

The casua1ties of divorce 

'We have good reason to be worried about the current stnte 
of nHU'riage Q.I1d divorce tD America. t e ratt' of 

IVorce was no higher thm it had been in 19 • and nol mud. 
higllCr than in 1920. (There was D. spike right after World War 
11,' but ltquickly subsided.) ThcD. bctwccu 1~60 IUld HJ8U. 
.the rate of divorce surged by ,nearly 250 percent. Sincu lheu, 
it has stabilized, ,but at llrlitc that is the highest by far ill the 
industrialized world. About half of all mnrriages uIlrlertlLk(~n 
tuday ,are likely to end in divorce. Fortypel'cent of all firsl 
marriages will suffer that fale, comptUcd to only 16 pt;rccut ill 
1960. Upwards of 60 percent of Olll remOlrriages will DOl Cll-' 

dure. ' ' ' 
Three-fuths of all divorces involve mlnor children. ThE' lIUlll

ber, of children directly touched by divorce each year has 
,doubled. from 485,000 in 19G6 Lo moro ~ one ruillio~ to
dny. The percentage of children living in wother-only house-

o s has nlso more than doubled. About 40 percent of d.i1-
drcD lying in such households 'have not seen their Cathers 
rluriug the past year; only one in six sees them mon' t lJaIl 

once a-weck." " 
, Children 'typically encounter difficulties in the wake of di

vorce. The cunventional wisdom 15 that these negaliv (' c·rrt·c.-ls 
ilro nttribulable lotwo flu;tur~ thtlt are' dtstingutshablr from 
rlivorce itlielf: 'steep income losses' after, dIvorce, anrl illl ru
family -conflicts beforedivorcc. This is not ttntirely wrong: 
Pre-divorceconflic:t accounts for about half the observed POSl

,divorce difficulties for boys, and sOIJlewhllt less than half for 
girls. And ecolloIuic decline accounts for about half lht· rc:-
Dlaining damage. ' ' 

But the conventional wisdom of the 19705 and 1980s is not 

"'1-0 k. \tJ..,,-) 
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the whole truth. Since 1990. a number of le;.ding research
ers-Frank F'uCl,teuLerg. Andrew Cherlin, Sara McLanahan. 
G .. uy Sandefur. and Nicholas Zill. among otLen;-hllve ali' 
sembled huge quantities of original data and subjected it tu 

rigOl'OUS £lnfllysis. Here is tho COllliOUSUS of their findings: 
There i:.; Ii critical distinction belween divorces invulving 

physical abuse Or extreme emotional cruelty and those that du 
not. Minor children hi the former category tlre on b.llance 
beller off than those wLose parents had remained marrieJ. 
But the opposite is the case for tLe children in the latter 
category. where divorce follows lower-intensity conflict. Cor
recting for the effecls of bOlh ineume loss and pre-divorce· 
conflict between parents, .. eunl ...... utel.] J t! .. divorce
in these cases has an independent, negative effect on lht.· 
well-being of minor chlldren along a number of key dimen-. 
sions: school perfonnance, high-school completion. college at
tendance ~nd graduation, labor-furcc-littllchwent a.nd work pal
terns, depressIon and other psychological illnesses, crime. lOui
cide, out-or-wedlock blrlhs"llnd the propensity to become di
vorced. There is also eviuence that the eKperienceof divorc(' 
ditnwiliLel trust (in other individua.ls as wull as iustitutions) 
and impedes the capllcity of children, once grown. to furlll 
stable, lasting relationships. Aud ther~ D.re significant gende:, 
differences: Boys tend tu Mact out" their feelings of IlLl!.ndon
weut ~nd resentment, while girls tum inward and becolJ'u: 
depressed. Tho· negtltive effects on boys typically lire seen 
early on; for girls. the effects are frequently noL felt until 

. adulthood.· 
Here's .how Furstenberg and Cherlin summarize the impli-

cations of this emerging understanding: 

It is probilbly true that ·l~O.st children who live in a householcl 
fillnd with contiDu:ll conflit!t. h,:twoen angry. embllletcd ~pUuloC~ 
woulcl ha· better oCf iftbelr paresllt5 "pllt up-assuming chal llw 
level of cunfllt."'· Is lowered by Lhe SCplU'lltinn. And there is nCl 

. doubt that the rbe In divorC"e has liberated 10m,: childnm (and 
thelr custodlal parcnh) frum families mnrked by physic.:lll Ilbullc. 
81c.'ohollsm. drug., and violmll:I:. But we doubt lh~tsuch c.:Il:Krly . 

. [lKthologkal de,crlpUolU apply tu tJIl1~ fllmiliel th;,.t dlsrupt. Ratllcr. 
wu tllinlc there ~e many more t!~m tn which there Is little IIpl'lI 

confllct, but one or bOlh parlner~ fhub the mtu'l'iage per~olllllly 
unsattsfylng .... A gCllcr1\tion ago, whell marriage WitS thought of 
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as a moral and social obligation. most husbl'Jlds Imd wivt'b in 
families. such IlS this stayr:d togt>ther. Today, when maniiL)!l' h 
thought of ia\c:rt:a.~ingly IU II mt'ans of achieving persoJ\iLi fulfill
menlo mall)' more: will clivurc(1. Under these Cil"CUm5lnl\I.:I·~. 11.
varct' may well mnke one or hutla spomes happier; but Wt' ~lflll\~l) 
doubt that it improves the p~)'ch()lugic~1 wdl-being of th~ c.·hit 
,lrun. 

Children are not the only victims of divorce. While eoore
Wcit~DJan's ~hl.t~QI·1 19?tclailn that women suffer a 70 per
cent decline in their standKru uf living after divorce is llU 

longer widely accepted, the Pauel Sludy of Incomc DyIlilUlics 
has documented a 30 percent drop, as compared to a 10 III 15 

:. vO 

percent increase for divorced men. Anu tLere are he~(I.~lt~hWi;wJ~ ___ --_______ _ 
sequences. Ac, .. ording to David alla S~9Ml Larson ht. __ thoi. L.. ~ ... ~s. 0.. 
~ '. J l)~ - - - J .. 

~~ ~t'j~l"\tt 
Divorce and the proce,s of maritaJ breakup puts people Ilt '';luch 
higher risle [or bOlh psychiatric and physical. disease. Bt'ill~ (li
vOTt.'(~d and a non-smoker is unly ,.lightly It\u dangerou~ lholU 

: !uno'king a pllC~ or more of cl~arcttcs IlUU 5tliying married .. 

Divorced men are twice as likely to . die from heart di5(lase, 
litroke, hypertension; and canccr .as married IDeD in any gi v ('11 

yenr. Divorced wOulen llretwo to threo timcs lUi lik(\ly to cii~ 

fruUl various formll of cllncur . 

. Law, economics, and culture 

What caused the explosion in the rate of divorce o\,I"r the 
past 30 years. is' muchdebalcd. Ecuuumica. may have pl~yt:d il 

role: Women surged into the paid workforce in uuprecedented 
nUUlb,~rs, Male. salaries aud wages declined. bOlhab)u\utdy 
Ilnd reilltive to lhose of wumen. . 

It . was also a period uf profound cultural change. Oanlel 
Yankelovich has recently charted some ufthe key shifts. COlli

pared -to 30' yearll ago, Americans.todny place less value on 
ohllgallon to' others, on sacrlIice. and: on self-restrfUul. By' 
coutrast, we. placc more value 'on1ndiviclualiJm~on s('lr-(·~~· 

. pl'eulon and $clf~renli~ntion, and on penonal cholce. 
'these shifts nre corrduted with imporlant changes in alli

tudes tnwnrdt-hildrco', f;lmllies, anll wlUTi;lge. AmericQm un'· 
far moro accepting of divorce toduy than 30 yoars agu. Weare 

~ 1"k. N~ 

t.M\.-\t~ Il\ \-\~l~ 
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far more likely to say that marriage is first and foremost u 
menns to personal happi.ocs~. And we are fa.r less incli1H:d to 
believe that plll'euts in a less lhan fully stltisflictOl')' marriage 
ought to make &.n effort to stay togelher for the sak~ of their 
children. Up to the mid 1960s, kbout half of all Americt\11S 
thought lhat parents htld un obligation lo make this effort . .l3y 
1991, that figure hEld declined to "bout 20 percent. 

But this period of rapid economic and cultural ch,mge has 
uel:lu accompanied by a pc::riud of rapid chnnge in the lliw of 
divorce. As recently as 30 years ago, every stute had a fault
bali~d system. The standard grounds for divorce included adul
lery, physical abuse, mental cruelty, desertion, imprisonlDe~ll. 
Lllcohol or drug addictiun, nnd insanity. Within nve yeul'S of 
tllC passage of California's 1969,no-fault statute, 45 slales ht\~l 
followed suit. By 1985, the last .ba.sllon's had crumbled; eve-ry 
statt5, had either ,replaccal its old fault system or had added 
imporlflnt .oo-faultoptions. . 

It is tempting to conclude that the movement toward ·no~ 
fault divorce is the, product of the economic and culluctil 
changes. and that it, has had 110 independenl cffect on divorc~, 
rales oruutcomes. This view wa~ largely unchallenged uutil 
about a decade agu. nut the tide is lur1llng. While full schol
arly returns are not yet in, evidence is accumulating that o Ill'" 

instituted, no-fault law, further acoelerated thu pace of di
Vorce. A 50-state "B "? .. ul survey published In tIll! ] QumCll of 
Marriage and the Family 'concludcd tUll.t -the switch frolll 
fault divorce law to no-fault : divorce 100w led to a measurable 

. increaso in theclivorce fate;· hIs ol.!ctis especia y powerful 
foc older couples in mnrriagt.·s of 25 years and U1ore. Iii fa~, 

:Jt seems' iocrotlsiugly likely that no-fllult di~ol'ce laws gavt: 
added impetus to tho ecunomic' and cullurlll trends already 

\ well undcrway in the 19705., ., ,.' 
There babe>. ·evidence'that no-fllult divorce law directly 

impacted the post..,divorce cconomic circumslances of women. 
In circumstances ln, which divorce Is· not consensual, no-fault 
weakens the bargaining pos1llonuf the spou'se who wants the 
uluniage to continue. The movement from fnult to no-fault 
bas boon correlated wllh an iucreuse in male-initiat~d divorces. 
[Authorr Do we Iwuw wbat ~ oE nU·£Dult divorces lire 

t!-- mal v initiated?] In an important 1986, stu )j l!:lizabeth Pe-

rl..l~"C;~ ~ ~ 
,~oN."c.tM- r: ~"'o~ c.-
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ters [Author: ID?] showed that wives fare best in states tho.t 
rc£trict unil",teral no-fault aud worst in states that gran I it IJU 

demand. Moreover. the egalitarian norm urJ(l~rlying no-fault 
has led to the prc$umption (in some slales 11 legal rcquim
ment) that nmritul properly be divided equal1y-a dramalic 
IIhift away from the prior .system in which women typit.:ully 
received the bulk of the property. 

The now-vuuhhed fault system afforded some protection 
for WODlen who chose . (ill economic t~rws) to ·specializc" in 
houschold r~spousibilities. Protection was necess.\l·Y bf'cau5c 
the IIf'pol'.utity-cost of this doeision is (on average) t1 pc.:rlllu
nent rcduction of earnings potenUal in the paid workforce. 
The adoption of no-fllult divorce has had lwo prcdicb\vlt' t'f
fects. Old~r women caughl 1n the transition, with no opporlu
uity to .:ldjust, found tuewselves much worse off tlitur divorce. 
Younger women adjusted by accelerating their movemcut to
ward economic indeptmdellce~ While the growth of reil] wages 
IlccOun·tbi for most· of· the .1ncrctl.se in femille labor-forc,· pur-

. ticipation betwcen 1950 and 1980, no-fault divorce .has bE-en 
shown to hilve had an wde·pendent effect. on W01U~U'li paid 
labor ·since ilion .. 

There aretheor~ticnl reasons· to give weight to such flnd-
. lngs.- Easicrdivorce laws produce an "investment effect" -Ihc 

dlmiuished propenslly to invest time orrcsourccs iurelntion
ships that ·doll't hold out the promh;c of security .. Therc i:>lllso 
.Il "dem.onstratlon cffect": Once a practIco· bocoulespervaslv(' 
In a·· t:owmunity.,· indiVIduals ut the. margm-thosc w1~ .might 
go ·one· way or a:noth·er~:'may b~ .. pushcd in. u particular. direc-

., ti.ou' by the .b,ehaV!.or of. those around· them, . . .. ... . 
~: " . And, finally .. there is the .-destigUilltization effecl,": T}um~ is .. 

. . no q\iestion lhat no-fault ·divorce laws symbolized the.5l)rt'H~- , 
:. lng belicLthat:.t!ivoicc·presenlod: uu particular· moral prolilein,· 

\... . .. th!1t t~e~ewas,.ln thc(Ulofal iI.~.:.well·as 1cgttl:sense,: no fa·uh. A~. 
,. H n~e.rd Jaw'" professor. Mar)' Anu . GleudoD . b'a.. .obser\i('d~· lu .. 

. ' . --:'.':. .. . .. :~,': .. moving.Away. from':·.the.legal. ·6tandardo[ fuult • .we· also ::let· • 

·::i{~~::~ii~i:>::,~.i ..... : .... ,-: '. .. . .'.' . aside, tho wurlll Jtl1~.~ard· ofp,;p.o!15iuiUty. 

·~:.ir,<:;.!j::<. . .... , .... :;.<:~t.: .. · First···· ... , .... -",:;.-. ·refom.· . 
... :<-.:';;:~:.. .. . .'. . .. :. 

. .. : .,' 

\~:. '':: \.:;":" . 
Many scholars .who share ·mi discomfort :wlth the conditi~n .. 

'of the' American famHyaQ laO' i:lelieuc tftut l'/",I.lio foB,,), ('aD .. 

..• ;oi:,;.." 
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Many leading researchers now espouse the Vlew that children 
would be better off if there were fewer divorces stemming from 
lower-intensity conflict between adults. In Marriage, Divorce, 
Remarriage, for example, Cheri in says that "I don't think a divorce 

---- under these conditions helps children." In a recent interview, 
Sandefur states that "Most parents divorce because of conflict 
between themselves that doesn't affect the kids that much. In 
other words, if the mothers and fathers stayed together, they might 
not particularly nejoy themselves, but the kids would be better off 
if they could work together as effective parents." 

In light of recent research findings, the real lssue is not 
whether children would benefit from lower divorce rates i they 
would. The issue is whether public policy can help bring about 
this result at all--or whether it can do so at an acceptable cost . 

• 
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fie IIlli8Q ~a in1rn e. e it. Thc, see economic and cultural chang~ 
as the IlHlin cnuses of higher rates uf divorce and legal change:: 
as rhe ronection of tLelie deeper ahifls. Furstcnberg aud Cherlin 
speuk for D1Clny others when tiley S~ly, ~ Although we woulLI 
support pu bUc efforts to strengthen lliarriage, we are inclined 
tu I1c:cept the irreversibility uf high levels of divorcc tlS uur 
slarting point for thinking about chtmges ill public policy:' B,. 
contr:lst, my analysIs slrc~~c:; the extent to which legal chaugt' 
hns in..lcpcudeutly intensified the cf[cl.:tli uf economic illld cul
tural change. or coursc, there are limits to what another round 
of dIvorce-law reform could accomplish. Dut the evidence now 
Ilvuiltlble does nol permit us tu conclude that law is powcrkss 
to affoct cunduct. 

It would be odd if it were. The law of divorce determines 
Lhe barriers to, and costs of. e>Jt frOIl\Dlarriage. Indeed. lheory 
predicls what ubservation confirms: At the margiu, lower bar
rien to exit produce a largor Dumber of deparlurcs, .$0111(' 

couples will stay ulurried. regnrdlessof the legal regime; olh
Crs will get djvorced, evcn at enormous costj but many ill til,. 
middlc zono uf discontent will bcinfluenced by the perceiv~d 
difficulty .0£ ending nn unsl\tisfyUlg. but not disl\slruu:;. relu
tionship. 

Other scholars and activists resist a new round of divorce
law refunn Dot because thcy believe law is impolent but rutlu"r 

. because th(;y fear it could only" achic"cits ubjectives at exccs
sive .. lDoro.I cost: indiVidual frtledom lostj self-dcvclopuumt 

.. thwal·ted; couples trt\pped in loveless rclationships; women ex
pused to even higher levels uf abuse . 

.But these rearsr~st on the. nssumplion tLut the only alter.
Dative to the: status quo is··a retu~· to the law as. it existed 
prior to 1969. l'hisis a false choice: :there are manyrefOrlll 

" puslIibilities that do no·t. invulve "turning back the cloc1c.~ Be
sides, I am .unaware o£ ·IlDY evIdeDce· linking· no-fault clivorcl' 
to luwer l~vels of spousal nbuse. . .... . 

There.is oIle.reru disagreement; however. The·.recent mov!"
mont fordivorcc-lnw reform rests ontlie belief that, in mar-· 
ringe &S ol~ewhere, the past qUllrter eentury"5 cruphusis. on 
s~lf-fulfillmeDt has gOlle too far ilnd lhat we IllUSt seek a new 
balance btltween rIghts and respousibl1ltlcs. Those who ar~ 

. coxnfortable. with the moral sensIbilities of the 19605 and 1970s 

P. 08 
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understandably will resist these changes. The debate OVtlr Ili

vOrce is thus one faeet of Lhe broll.ucr nation.u discussion l)Vl'r 
the limits to illdividlllililiU1. 

Families Elre composed of individuClls with interests that 
converge only in p~lrt. We should divest ourli~lves of tilt' ro
llUI.Iltic conception of perfect Lunnony, in which arrangl'lm:lltli 
that serve the interests of husbands equally serve the illtere-slS 
of wives or of cllildroll. What is good for mCll who huvt! 
worked outside the home nIl their aJult lives may not bl" gMICl 
for those women who have never dOllO so. What is good for 
une or both parents may nut be so good for minor chilllr<:Il. 
And what may Seem desirable for some families HIlly have 
negative consequences for society as a whole. 

The question before us is how best to deal with these· 
tensions. During the put generntion, we have; oncuuraged, or 
at lOll.st tolenlted, the development of a divorce law thai hns 
favored adulls over chilclrcn,llud economically advantfl.gcd work- . 
el'S (usually· nuuu) uver dependent spouses (usulllly female). 
The time has come tu redress the balancu. ill II. ·ma.nun that 
requires indi.viduals to· assuwe greater responsIbiliLy for tIlt! 
interpersonal anc.lllocini costs of their actions. 

In the current cultural cuntext,. it .is hard to umke u· case 
for restricting persunal choice when the consequences of th.lt 
chuice :lffect only indopendent ndults who arc capable of as
s~rllng and defending theIr own interests. I llm thinking ill 
pllrticula.r of marrIages which both spouses work and tlu-r(' ,Irf' 

no children. Yet there is still a slrong case to be mad/" I hill 
th\! luw should prolect vulnerable individuals and tht' g~llt'ral 

. inlerests uf suciety. 
Wlthin this framework, I would propose three goals: First. 

we should endeavor to reduce the number of divurces, p.lr
ticularly. but not exclu~ivelYI those . Involving minor. childrcn. 
Second, when· .uch divorcui· ure unavoidablo, we should .~("('k 
to mitigate tho cUIlliequences for chilclnsu.Th1rd. we shuuld 

. rostor" II. level playing neld-and adequate protections' -for 
women .who choose the role of full-lime lllother. . 

Points of intervention 

There are three pOints at which we can intervene to rcliuc-e 
the incidence of divurce. The firsl occurs at or berur~ the 
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threshold of marriage. It is stunning how much time public 
education spends on sex while failing to diseull~ Illarriage in 
any suslainod nUlonner. It ill n legitimote fUllction of public 
education to treat marriage s~riously as a humnu and social 
instilution. R.eligious institutions have a rolc to play here tou. 
For the overwhelming majority of Americnns. nlal'l'iage re
mains a sacrament and still lakes pltlce umlt:r the aegis of 
religion. If every church tUld synagogue took as one of ilS 
principal tasks the thorough prcparallon of young peupl!.: fUT 

mnl'l'lnge, it could mako tl Sigllificilut difference. There is some: 
(:'videuce that this strategy works best whclI all the religious 
institutions within e. community unite t\round this objcctive iu 
a mutually reinforcing way. 

These educational efforts should be reinforced by the law. 
In nlost states it is much harder to get 11 driver's license than 
a marriage ·lictmse. At a minimum •. each stde should iUlpose It 

reasonable waiting period (Rt lCiist one month, . but preferably 
throc) and require couples to show that thoy hllve coulpleted 
a program of cuunseling (religiOUS or secular) prcptlring thclia 
for marnnge .. · 

The second point of intervention occurs during marriage. 
At a nllnimum, we should systcruatically reexammeour eco
nomic and socilll policies (:lnd our tax code) with tlll eye to 
building II. mruTiage-friendly environment. The private sector 
can contribute liS well. through flex-time, telccowmuting. Job
sharing, part-timework with better benefits, and gencrou~ 

·le8vo policies for. family. emergoncics. Religious institutions 
. should. offer. ·prugraws for couples ·who want to renew ·thelr 

marriages or to· confront problems that could lead to marllal 
dissolution If left unaddressed. 

The third key .point ·of 1ntervention. occurs at the threshold 
of divorce: Wo shuuld .ch:lnge the current no-fllult regime. As 
many ubserven h;lVO noted, .the Americaw law of divorce lurehetl 
.from One extreme,. where fault had ·to be·· dOUlowtr~ted . tn 
nearly till cases, to. the other elLtrome, wber~. in most states . 
either spouse can· torminllte tbemnrriago without the. other's 
consent. Tbe ·sensible, moderate· 1l1ternntive-Do Iault-wvorct> 
by mutual consent-was 1111 but ignored. Only two states (New 
York and Misliinippi) reqUire mutual. consent. In 40 Slate), 
\.livorce may be obtainod tlfter u separation of one year or less. 

.. "' .. 
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regardless of the other spouse's opposition. Given the st.ltMd 
intentiooli of the reformers, lhis is clipeciully curious: The
Wbypocrisy" to which they objected arose when husbanlh tUtU 

wives colluded to lllanufaclurc fault that would pass legal mllS

ter. The mutufll consent option would eliminate the oecd for 
liuc.:h D'umeUVel's. 

And states should certainly eliminate unila.teral Do-fault di
vorce for couples with minor children-and return lo .11\ up
dnled fault systcul (one that, for example. takcs iuto i\("COtlut 

whnt we've learned over the past two decades about SPOUltC 

abultc). As an alternntive lo fault io uoilateral cases, slales 
could establish a five-year waiting period . e 
elah" ... tc S YBAP wAlluig pCiiod bew!c a uiiilatclal 
Dg "wit -di"".ee b "Hawed to ~o tliloD~I,P] Auu ~\'tm iu 
c:lses where bOlh partics cunsent, thel~e should bc liuihlulc 
braking mccllllUisrus: a mandatory pause of Ilt leust n ye-;lr for 
reflection. counseling. aud mediation. 

Slales should also provide legal backing for couples who 
want to crcate. their own frameworks for ~tllhler marritlgt's. 
Numerous eKperts-Mary Ann Glendon. Elizabelh SCOLL, allu 

Maggio Gallagher. uUlong olhen-hav.e lulvocated premnrllal 
ugreementsC"precommitmcntsN

) as ways for couples tu biud 
t.hcmselves in advance to extended waiting periods bel WC'l'n 
separation aud divotctl. to mandatory medialion aod c()\lm(~l. 
lng. and to various economIc dcterrt:nts: Such agreemenls are 
especially· imporLnnt when state law doesn't build tLC)l' pro
tectioDslnto DllU'riage for an couples. But, in IlIo5tjurisdic
tiuns,Soott. poInts out,. the tloforcenbility of such ttgrcelllt"uts 

·15 opcn· to sunous doubt. Slales· shuuldaddress this by ddiu
illg preclsely the typcs of premarltal agreemenls they will fOll-
forco. . . 

Save the children 

Even if .divorce involving minor children cannot. be.-· pn'
ventcd.there are steps we can. take to· mitigale· the t:OllS~
quences. We havo .lellroed Il great dcaLiD· the past decade 
about why. divorce hurls chihlrco. I rely especially. 011 the 
recent work of MeLanahllU and Sandefur. which identifies lhree 
principal· cnusesof harm: 

• diminished income-roughly a 30 percent drop for chil-

, • .j, l-
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dren Qnd the custodial parenti 
• diminished parenting time from the non-custodial parent 

(uliulllly the father) who detaches himself fron. his children 
and from lhe custodial p.mmt (usually the mother) who has Lu 
combine work inside aud outside the home; 

• disruption of t:~h.blished ties-to friends, neighborhuouli 
and communities, and educational illstitutions. 

WiLb rcgaru to the economics of divorce. I bclicVL: (fullow
ing M:lry Ann Clendon) that WL: shuuld adopt il ~children 

first" principle. Issues of properly division shuulu not even be 
discussed until o.deq uatc provh;ion is made for the economic.: 
needs of children. SMte gl.ild Su:pIHut -g-u~lmtu ,hou«l-t\t 
tempt t9 1l1osiotalQ vliilr.lrvntF pre Qi'tQtce Jiving sJ·a.odQ~tu 
tI." IUIiKilA4JBl f&e!li:elo-eK~WheJ1 children opt for POSl

secondary cJu(:t~tiun Ilnd tninillg, child support should cover 
II. reasonable share. at least until age 21. In add1tion, we 11e('u 
to get far more scriuu~ about child-support enforCCllIollt. illl
portaut legislation has been' adopted in the' past decade II) 

enhallce the capacity' of states ~o work coopcrlltivcly. but, We' 

CL\ll Ilnd 'must go farlher. ' 
With rega.rd to, the· second goal-maximizing post-divorc:C' 

parental involvement-there should be il presumption in favor 
of joint loglll custudy whenever feasible. Whon it is Dot. non
custodial parenls should cnjoy the most liberal possible visitu
tion rights. and" those righls shoulu be ~trict1y enforced. (Few 
states DOW do so.)' , 

This is important. in part, because suggests that 
many non-custodial parents delay or withLol child-supporl 
payments when they fool that their, visitation righlS havc Lta'lI 

impalrodby the custodial parent. A 1991 Census Bureau re
port indicated lhat 79 percent of fathers with visitation rights 
wero ("urrent on child ,sul'port,'Yctsu~ .uuly 44.5 percent who, 
hlld neither visilalion nor juint-custody rights.· Of those wid. 
joint custudy. more than 90 percent were current: n a i
tionto 'reducing tho parunting' defiCit, maxJm.l~ing he post·" 
dIvorce involvement, of both parenls with their children would 
help n'litigale economic hurms us well. 

Finnlly. to n'linimize cl.1sruption of vital social ties. minor 
children must be allowed to remnin in their pre-divorce neigh
borhoods and communities whcnev~r possible. For many [alJli-

~ e. '('\ a....... c..e., 
~ tc. J...oo\-t.\. . ~ 
~-4-e.hL. Hc.o..l-
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lies, the home is the only significant item of property to he 
divided between the divorcing parties. Nonetheless, the goal 
of allowing children to remain tn their homes durin~. tht· pe
riod of grentest vulnerabilHy sLould trump the goal of I he 
immediatc oquttl djvhjon of property. This olcans thut judges 
should hnve the option of cxcluding tbe home from the P rIll'
erly scttlcoltmt fur an extended pcriod-pcrhal',s ulltil th~ chil
dren hnve deparLed for college or entered the poid workrorl'l:. 
A few statcs have begun moving in Lhis diractioLl; till' Tl'st 
should follow. 

FairncSi for women in longterm marriages 

In addition to safeguarding the interests of children of di
vorce, we should also be: mindful of the interests of a certuiu 
catcgory of women. As I noted ct\r!icr, uo-fllult divorce espe
cially hal'med womcn in lungterm marril\.ges. This is, uf course, 

. morally unacceptable. In. short. the law' shotlld not' penalize 
women who have choseu to spend much of their Iluult livE'S 

. working wliide the hOlDe. At the very 1~ll.st, such women should 
not be pushed intu straitened circumstances by divortt-. But 
that is what's happening in all too many cascs. 

No-fault is part of the problem, but issues unrelated to the 
gl'ounds for di\lorc~ also. contl'ibute to unfllir outcomps. As 
ulI.my experts have ObSCrvClU, the law of divorce htl.,s f,li[nl 
long-married Wontcn twice over-by allowiug IDen expanc1e-d 
oppurtunities fur non-consonsual divurce :Iond by not spedfy
ing appropriate -torws of financial recUflcation. The exercise 
of judiciul discretion within ~ the nu-fuult fra.mework ht'ls faikd 
to protect tho vulneruble. SettlelDenLs based on the principle 
uf fonnal equailly have not recognized the fact uf lita-uctuml 
ttleq uality, . 

Two changes could· help address this situation: Firsl,· the 
possibi.lity of long-term alimony. (which ha.s all but vt\lJblwu 
from contemporary settlements) should be rClitoreu for women 
whobav~ invested heavily in the mllrriage at the expc(l)c of 
tbeiro )ortunltfos' outside the.home.·. Dcboruh Rhodeallc 

hl1ve set forth a sensible Prill-

c..~C\l-{~~~ ~ ~ 
tr\- ~ ~ {-tr.a.. 
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Spouses who have sacrificed their own earning potential for the: 
family's well-being (lr the:ir partner's advancement !houhl. IIllvc :l 

claim for comperuaUoll thll.t jl' commenSU1'ate wilh thClir contrilm
tions and lheir sacrlficc$, Thtl longer the marringe and the )c~~ 
IlllllepllLto a spouse's independent r"lill1lrC6~. the gre:lter (h:tl clailll 
slwlIlel bu, 

Second, even when f:tult is not legally relevant IlS grounds 
[or divorcl:, it Ulay well be appropriate to take it 1nto accounl 
ill determining fair seulcllumt!, As Herma HIll Kit) 
+1!imtM~H:ii"'r'+ pu ts it, 

~eL l"-, ...... o.. , 1? cr k.d~':)) 

The fault doctx'ine may have served to hmd emotional vindication 
to the rejected !lpUllse:, ItS well a. a measure of nnll.t1cial prottH' 
tilln Ilnd .tntu. ItS the pl'c:fcTrtld custodinn of chUdJ'cn, If ~CI, 
grllll.h:r justification may be rucl'liro(l in those cases fot elilllilltlt-

\ 

lng tha.t Joctril\ci rrom the related af(:;t.~ uf 5upport, pl'0lH"'ly 
distribution, and, chi\\l cu~tody, " 

The proposed changes in settlements involVing children and 
women in long-established murrtilgeswould protoct, the eco
nomic interests of these lWO vulnerable groups, The changes 
would also put wen on notice thal the financial responsibili
tiCl; thc:y will bear after divorce ttrc considerable and longtcnu, 
It is not unrcasollllble to expect, thell, that the combination of 
new, limitll au no-fault and more: stringent settlemenl prill
cipies will have S' delerrent effect, redUCing lho iDcidcnce of 
divorce, 

The moral challenge 

The law, however, is a limited instrument of social policy, 
At some point, highly domanding laws become less effectiv~ 
than those that are less restrlclivc. The identification of till' 

OptiOIlU level of Iegill reslraiut is Ii miltter of arl rather them 
science,' Expericnce,suggc5ts that the, optinauwwill fall, well 
short of our hopes, ' " , 

In'the end, the future of marriage in America hinges on .1 

handful ,of moral ,question's, Are, we willing to put 'the well
being, uf chlldl'en firsl, ovcu' when this conflicts with, uclult 
desire. and restraio~ our current passion fur unfettered au
tonomy? Are we willing to honor claims of justice and fairuc!ill 
in the case of those who bllve sacrIficed punonal advancemcIlI 
for tho good of the {llmily? And are we prepared lO rccoglliz~ 
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the kind of contentment that stems not from the gratification 
of Dlomentary impulse but from loytl.lty tu cOlllmitments thnt 
endure? Ouly when we are able. as a society. to return .\ffir
mative a.nswers to these questions will reforms in the law of 
divorce have a real chance of success. 

a ......... 


