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Divorce American style

‘WILLIAM A. GALSTON

AMES and Janne Hayes were
married in 1941 s 19-year-old college students. They had
four children.. With one brief exception, Janne llayes never
worked outside the homec. After 25 years of marriage, she
filed for divorce under California’s fault-based divorce code -

.-and-was awarded the family home, custody of the two minor

children, $650 per month in alimony until death or rewar-

 riage, and $175 per month in child suppon until the children

.- teached adulthood. =

N\ © In 1972, James Hayes fxled a petxtxon to end his financial
; obligations to his wife on the grounds that his financial condi-
tion had changed:. (Ule had also remmarried.) To bolster his

_claim, he quoted from the California Asscmbly Judiciary Gom-
_mittee Report on the 1969 Californta no-fault statute, enthusi- -

astically signed into law by then-Goveruor Ronald Reagan:

When our divorce law was orlglnally drawn, womgn’s role In socts o Lwome -\‘51
cty was ahnost totally that of mother and homemaker. She conld :
not cven vote. Today, increasing numbers of married women are

1
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employed, even in the professions. In addition, they have long
been accorded full civil rights. Their approaching equality with
the male should be reflected in the law governing maurringe disso
lution und in the decisions of courls with respoeet to matters
inecident to dissolution.

James Hayes prevailed. Child support was ended and ali-
mony cut by more than balf. A year later, he was buck in
court and won another reduction in slimony. The judge told
Janne Haycs to gect a job.

An oft-told tale, but with a twist: Assemblyman Hayes was
the chairman of the California Senale Judiciary Counnittee
that drafted the no-fault statute and wrote the report he sub-
sequently quotcd in his brief. His was not an isolated case. A
few years earlier, then-Governor Edmund G. Brown cstab-
lished a Commission on the Family, which recommended the

~elimination of fault as grounds for divorce. Of the 15 citizens

who testified before the commxsuon 14 were men; 10 werc
divorced. : ‘

The no-fault divorce revolution of the past quarter century
was pot in any simple sense the product of a male conspiracy.
Many women'’s groups, lawycrs, judges, ucademics, and family-
practice  professionals strongly favored this change, on the

ground that it was nccded to end (as one supporler put it)

“the hypocnsy of strict divorce laws udministered by a lenient
process.” And public opinion began swinging. toward more Te.
laxcd -laws in the mid 1960s.

The benefits of no-fault divorce were 1mmedmte espemally;
for men sceking an easier exit from: long-established marriages.
Au understanding of the costs. emerged morc slowly, through
painful experience and: the gradual accretion of research. The
principal victims have been women .in long-established mar-
riuges, along with minor children. There has also been a broader
casually: tho ideu of marriage s a presumptively permancnt
relationship—as & structure of incentives for individuals to

.-contribute to the well-being of tho family, and a framework of
‘-'-Arcasonable expeclations of rcciprocal benefits--over the life-

time of the partuership. And pervasive divorce has ‘mposcd
largo costs on socicly as u -whole. For cxample, children’s
post-divorce psychological and behavioral problems have mul-
tiplicd the challenges facing teacblng, and Jurisdictions at ev-

v, us
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ery level of the federal system have had to invest huge sums
in child-support enforcement.

Today, public opinion is swinging back toward more re-
strictive divoree law. (Support for tougher laws is strong amoug
young adults, many of whom directly felt the consequences of
divorce as children.) Proposals to roll back no-fault are al-
ready under consideration in the legislatures of Iowa and Michi-
gun, with more states likely to follow.

The casualties of divorce

We have good reason to be worried about the current state

of marrisge and divorce in America. h—lf;—the vate of
@ divorce)was no higher than it had been in 1940, and not much
higher than in 1920. (There was a spike right after World War

P\cob.lb.d :

II, but it quickly subsided.) Then, between 1960 uud 1980,
‘the rate of divorce surged by .nearly 250 percenl. Since thew,
it has stabilized, but at & rate that is the highest by far in the
industrialized world. About halfl of all marriages undertaken
toduy are likely to end in divorce. Forty percent of ‘all first
marriages will suffer that fale, compared to only 16 pereent in

1960. Upwards of 60 percent of all remarriages will not can--

dure. -
Three-fifths of all divorces involve minor children. The nun-
ber of children dircetly touched by divorce each year has
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“doubled, from 485,000 in 1966 (o m.nm—*(ﬁc milliony to-

day. The percentage of childrea living in mother-only house-
olds)has also more than doubled. About 40 perecat of chil-
dren living in such ‘houscholds ‘have not seen their fathers
during the past year; ouly one’ in six sees them morce thun
once a wcck.

"Children typxcally encounter d:fﬁcultxes in the wake of di-
vorce. The conveutional wisdom is that these negalive ffects
are attributable lo ‘two factors that are ‘distinguishable from
divorce itself: steep’ income losses after divorce and iutru-
family -conflicts before -divorce, This is not entirely wrong:
Pro-divorce conflict accounts for about half the observed post-
divorce difficulties for boys and somewhat less than half for
girls. And economic decllne accounts ‘for about hall the re-
maining damage. '

But the conventional wisdom of the 1870s and 1980s is not

S
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the whole truth. Since 1990, a number of leading research-
ers—Frank Fursteuberg, Andrew Cherlin, Sara McLanahan.
Gury Sandefur, and Nicholas Zill, among others—huave as
scmbled large quautities of original data and subjected it to
rigorous analysis. Here is the conscusus of their findings:
There is a eritical distinction between divorces involving
physical abuse or cxtreme emotional cruelty and those that do
not. Minor children in the formcr catcgory are on balance
better off than those whose parents had remained marricd.
But the opposite is the casc for the children in the latter
category, where divorce follows lower-intensity conflict. Cor-
recting for the effects of both income loss and pre-divorce
conflict between parents, reseeiohorsmsonciududadlt divorce
in these cascs has an independent, negative effect on the
wcll-being of minor children elong a number of key dimen-.
sions: school performance, high-school complction, college at-
tendance and graduation, labor-force-attachinent and work pal-
terns, depression and other psychological illnesses, crime, sui-
cide, out-of-wedlock births, and the propeusity to become di-
vorced. Thero is also evidence that the experience of divorce
diminishes trust (in other individuals as well as iustitutions)
and tmpedes the capacity of children, once grown, to fornmn

~ stable, lasting relationships. And there are significont gendcs

differences: Boys tend to “act out” their feelings of abandon-
weut and resentment, while girls turn inward and becomec
depresscd, The negative effects on boys typically are seew
early op; for glrls, lhc cffects are frequently not felt until

~ adulthood.

Here's how Furstenberg and Cherlm summarize the unph-
cations - of thns emergmg undcrstandmg

It is prob.lbly true that most children who live in a household
filled with continual conflict betwsen angry, embittered spouscs
would ba-better off if their parents xplit up—assuming chat the
level of conflict is lowered by Lhe sepuration. And there is.no
-doubt that the rixc in divorce has liberated some children (and
their custodlal parents) from families marked by physicul sbusc,
ulcoholism, drugs, and violonce. But we doubt that such cleurly -
- puthological descriplions apply to maxt fumilies that disrupt. Rather.
weo think there are many more vasax tn which there Is little open
couflict, but one or-both partners finds the marriage personully
unsatisfylng.... A geucration ago, when marriage wus thought of
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as 8 moral and social obligation, most husbands and wives in
families such as this stayed together. Today, when murriupe is
thought of increasingly ux » means of achieving personul Falfl-
menl. many more will divorco. Under these circumstances. -
vorce may well make one or buth spouses happier; but we strongly
doubt that it improves the psychological well-being of the chil
drun. )

Children are not the only victims of divorce. While
Weitzman’s fAuthosedB3F claim lhat women suffer a 70 per-
cent decline in their standard of living after divorce is no
longer widely accepted, the Panel Study of Income Dynamics
has documented a 30 percent drop, as compared to 8 10 to 15
percent increase for divorced men. And there are health

&w worYy, years o
neConch prychiakmct
ek te Nehomeld _
nthtwies o Heattn

Divorce and the process of marital breakup puts people at much
higher risk for both psychiatric and physical disease. Being di-
voreed and a non-smoker is unly slightly less dangerous than
:sinoking e puack or more of cigarvttes und staying married. .

Divorced men are.twice as likely to.-die from heart disease,
stroke, hypertension, and cancer as married men in any given
year. Divorced women ure two to three times us likely to die
from various forms of cancor.

Law. economics, and culture

What caused the explosxon in the rate of divorce aver the
past 30 years is ‘much debated. Economics. may have played a -
role: Women surged into the paid workforce in uuprecedented
numbers. Male salaries. avd wages declmed both absolutcly

. . and relative to thoso of women.
AN o It was also a period of profound cultural change Daniel
o , Yankelovich has rec.ently charted somc of the key shifts. Cow-
pared -to 30 years 8go, " Americans ‘today’ plaw less value on
obligallon to others, on sacrifice, und- on self-restraint. By
coutrast, we place more vilue on individualism, on self-ca-
" pression and sclf-realization, and on personal choice. _

These shifts are corrcluted with important changes in alli-
tudes toward children, families, and marriage. Americans arc’
far more accepting of divorce toduy than 30 years ago. We are
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far more likely to say that marriage is first and foremost a
means to personal happiness. And we are far less inclined to
belicve thut parents in a less than fully satisfactory marriage
ought to make an cffort to stay together for the suke of their
children. Up to the mid 1960s, about half of all Americnus
thought that parcats had un obligation to make this effort. By
1994, that figure had declined to about 20 percent.

But this period of rapid economic and cultural change has
been accompanied by a perivd of rapid change in the law of
divorce. As rccently as 30 years ago, cvery stute had a fault-
based system. The standard grounds for divorce included adul-
tery, physical abuse, mental cruclty, desertion, imprisonment.

~ alcobol or drug addiction, und insanity. Within five yeurs of
the passage of California’s 1969 no-fault statute, 45 stalcs bad
followed suit. By 1885, the last bastions had crumbled; every
state hud either replaced its old fault system or had added
important no-fault .options.

It is tempting to conclude that the movement toward no-
fault divorce is the product of the economic and culturul
changes, and that it.has hud no independent cffcet on divorce.
rales or -outcomes. This view was lurgely unchallenged uuntil
about a decade ago. But the tide is lurning. While full schol-
arly tcturns are not yet in, cvidenee is accumulating that once
instituted, no-fault laws further acceleratcd tho puce of di-

vorce. A 50-state stakiébiond survey published In the Journal: r
Marriage and the Family concluded thaut “the switch from .
fault divorce law to no-fault ‘divorce law led to a measurable (‘n"“ s wied o
increaso .in the divorce rate.”{This offect is especially powerful | ~ovee’ ¢} sichvbced
for older couples in marriages of 25 years and more. bmedeet, Yeommigued +

It seems incroasingly likely that no-fault divorce laws gave | wekwl
~-added impetus to (he ceonomic ‘and cultural treuds already d‘“"i&"d‘k hae

"\ - well underway in' the 1670s. lovg- deem drevis
~ There is also evidence ‘that no-fault divorce law dxrectlv : + otoe
impacted the post-divorce cconomic circumslances of women. oo t 3

In circumstances in which divorce is-not cousensual, no-fault Surget  rep( eLentvy
weakens the bargaining position ‘of the spouse who wants the penk- Ut dlmwerd

murriage to continue. The movement [rom fault to no-fault
has beon correlated with an iucrease in male-initiated divorces. &‘3(  dfloree | O~ e

@ {Author: Do we know what % of no-fault divorces ure ore bhevd . ol
;\“:;b € male initiated?}In an important 1986 study) Llizabeth Pe- , '
. . ‘ . %Mrs ebpds &
AU tlehvhe publichd T fro shipe e

Anencon Econom ¢ REvewd ro - fautlt e T
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ko b arbdee
ters [Author: ID?] showed that wives fare best in states that

restrict unilateral no-fault and worst in states that granl it on
demand. Morcover, the egalitarian norm underlying no-fault
has led to the presumption (in some states a legal require-
ment) that marital properly be divided equally—a dramatic
shift away from the prior system in whlch women typically
reecived the bulk of the property.

The now-vunished fault system alforded some protection
for women who chose .(in economic terws) to “specialize” in
houschold respunsibilities. Protection was necessary becausc
the eppomenity-cost of this docision is (on average) a perma-
nent reduction of earnings potential in the paid workforce.
The adoption of no-fuult divorce has had two predictuble ef-
fects. Older women caught in the transition, with no opportu-
nity to adjust, found thewselves much worse off ultor divorce.
Younger women adjusted by accelerating their movemcut to-
ward economic mdc.peudence While the growth of real wages
accounts for most of ‘the incrcuse in female labor-force par-
tlcipatmn between 1850 and 1980, no-fault divorce has been
shown to have had an mdependent effect. on -women’s paid
labor since then. -
~ There are theoretical reasons to give wexght to such find-

- ings. Easicr divorce laws produce an “investment effect”—lthe
diminished propensily to invest. time or.resourccs in relution-
ships that don’t hold out the promisc of security. Therc is ulso
o P a demonstratiou clfect”; Once a practicc: bocomes -pervasive
B in [3 community individuals ut the margin—thosc wlio anight
SRS DU go one’way or another—muy be pushcd in g particular dm.c-
~tion' by the behavior of .thosc around them. -
2+ And. finally, there i the “destigwatization effect.” There is -
" no question that no-fault divorce laws symbolized the . spread-
- ing belicf that: divorce. prcsenlod no purticu]ar moral problein, -
" that there was, In the moral as well as legul sense, no fault. Aa_ D
~ Harvard law professor Mary Anu’ Glendon . has obscrved, tu -
- moving ‘away  from-the: legal ‘standard ‘of fuult, we also u.l‘
} aside the morul stnndard of. n.sponsiblllty S

Fxrst prmcxplcs of lcgal reform

l(;hny scholars who share my’ discomfort ‘with the condmon o
“of the Amcncm fmnﬂy MM*&W
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Many leading researchers now espouse the view that children
would be better off if there were fewer divorces stemming from
lower-intensity conflict between adults. In Marriage, Divorce,
Remarriage, for example, Cherlin says that "I don’t think a divorce

under these conditions helps children." In a recent interview,
Sandefur states that "Most parents divorce because of conflict
between themselves that doesn’t affect the kids that much. In
other words, if the mothers and fathers stayed together, they might
not particularly nejoy themselves, but the kids would be better off
if they could work together as effective parents."

In light of recent research findings, the real issue is not
whether children would benefit from lower divorce rates; they
would. The 1issue is whether public policy can help bring about
this result at all--or whether it can do so at an acceptable cost.
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see economic and cultural change
as the main causes of higher ratos of divorce and legal change
as the roflection of these deeper shifts. Furstenberg and Cherlin
speuk for many others when they say, “Although we would
support public efforts to strengthen marriage, we are inclined
to sccept the irreversibility of high levels of divorec as vur
slarting point for thinking about chuuges in public policy.” By
contrast, my analysis stresses the extent to which legal change
has indcpendently intensified the cffcets of economic and cul-
tural change. Of coursc, there are limits to what another round
of divorce-law reform could accomplish. But the evidence now
uvailable does nol permit us to conclude that law is powcrless
to alfcct conduct.

It would be odd if it were. The law of divorce determines
the barriers to, and costs of, exit from marriage. Indeed, theory
predicts what observation confirms: At the margin, lower bar-
ricrs to exit produce a largor number of departurcs. Somec
couples will stay murried, regardless of the legal regime; oth-
crs will get divorced, even at enormous cost; but many in the
middlc zone of discontent will be.influenced by the perceived
difficulty of ending an unsutufymg, but not disastrous, rcla-
tionship. :

Other scholars and activists resist a new round of divorce-
law reforin not becsuse they believe law is impolent but rather

~because they fear it could only achicve. its objectives at exces-

sive. woral cost: individual freedom lost; self-development

- thwarted; couples trapped in loveless rclanonshlps women ex-

puscd to even higher levels of abuse.

But these fears rest on the assumption that the only alter-
native to the status quo is a. return to the law as it existed
prior to 1969, This is a false choicc: .there are many reform

» pussxbdxbes that. do not involve “turning back the clock.” Be-

sides, I am unaware of any evidence- lmkmg no-fault divorce

~ to lower levels of spousal abuse."

Tbere s one real disagreement; however. The recent move-
ment for -divorce-law reforin rests on the belief that, in mar--
riage as olsewhere, the past quarter century’s cmphusis on
self-fulfillment has gone too far and that we must seek a new
balance between rights and respousibilitics. Those who are

“comfortable with the woral sensibilities of the 1960s and 1970s

P. U8
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understandably will resist these changes. The debate over di-
vorce is thus one facet of Lhe broader national discussion over
the limits to individualismn.

Families are composed of individuals with interests that
converge only in part. We should divest ourselves of the ro-
mautic conception of perfoct harmony, in which arrangewcuts
that serve the interests of husbands cqually serve the interests
of wives or of children. What is good for mcu who have
worked outside the home all their adult lives may not be good
for those women who have never donc so. What is good for
one or both parents may not be so good for minor childreu.
And what may seem desirable for somc families may have
negative conscquences for society as a whole.

The question beforc us is how best to deal with these
tensions. During the past generation, we have cncouraged, or
at loast tolerated, the development of a divorce law that has |
favored adults over children, sud economically sdvantaged work-
ers (usually male) over dependent spouscs (usuully female).
The time has come to redress the balancu, in a ‘manuer that
requires individuals o assuwe greater responsibility for the
interpersonal and social costs of their actions.

In the current -cultural context, it is hard to muke u-case
for restricting personal choice when the consequences of thal
choice affect only indopendent adults who arc capable of as-
sering and defending their owa iuterests. I am thinking in
purticular of marriages which both spouses work and there are
no children. Yot there is still a strong case to be made that
the luw should prolcc.t vulnerable individuals and the general

_inlerests of society.

Within this framework I would propose three goals: First,
we should endeavor to rcduce the number of divorces, par-

. ticularly, but not cxclusively, those involving minor children.
_ Sccond, when such divorcus ure unavoidablo, we should seck

to mitigatc tho consequences for children. Third, we should

~restore n level playing ficld—und adequate protections- -for

women who choosc the role of full-time mother.

Points of intervention

There are three points at which we can intervene to rcduce
the mcxdence of divorce. The first occurs at or belfore the



arnT4d=80 1uN 130U

NMRIIUNHL RPTRa Dl fhn i Cul i vwed

10 . THE PUBLIC INTENREST / SUMMER 1996

threshold of marriage. It is stunning how much time public
education spends on sex while failing to discuss marriage in
any sustainod menner. 1t is a legitimate function of public
education to trcat marriage seriously as a human and social
instilution. Religious institutions have a rolc to play here too.
For the overwhelming majority of Americans, marriage re-
mains a sacrament and still takes pluce under the uegis of
religion. I every church and symagogue took as one of ils
principal tasks the thorough preparation of young pcuple for
marriage, It could make u significant difference. There is some
evidence that this strategy works best when all the religious
institutions within a community uvnite mound this objcctive in
a mutually reinforcing way.

These educational efforts should be reinforced by the law.
In miost states it is much barder to get a driver’s license than
& marriage liceuse. At a minimum,. cach state should jmpose
reasonable waiting period (at least one month, but preflcrably
three) and require couples to show that they huve completed
a program of wunschng (rehglous or secular) preparing then
for marriage.

The second point of intervention occurs dunng marriage.
At a minimum, we should systematically reexamine our eco-
vomic and sociul policies (and our tax codc) with an eye to
building a marriage-friendly environment.  The private sector
can contribute us well, through flex-time, tclecommuting, job-
sharing, part-time .work with better benefits, and gencrous

~leave policies for. family emergoncics. Religious institutions
" “should offer. programs for couples who want to recucw their

marriages or to confront problems that could. lca.d to marital
dissolution if left unaddresscd.

‘The third key point of intervention occurs at the threshold
of divorce: Wo should change the current no-fault regime. As

many vbscrvers have noted, the Amcrican law of divorce lurched

from one extremc,. where fault had to be:demonstrated in

nearly all cases, to .the other cxtrome, where tn most states.

'~ either spouse can torminate the marrisgo without the other's

consent. The sensible, modcrate slternative—no fault- divorce
by mutual conscnt—was ull but ignored. Oaly two states (New
York and Mississippi) require mutual consent. In 40 states,
divorce may be obtainod ufter u separation of one year or less,

a0 i
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regardless of the other spouse’s opposition. Given the stated
intentious of the reformers, this is espccially curious: The
“hypocrisy” to which they vbjected arose when husbands uund
wives colluded to manufacture fault that would pass legal mus-
ter. The mutual consent option would eliminate the uced for
such maneuvers.

And states should certainly eliminate unilateral no-fault di-
vorce for couples with minor children—and return to an up-
dated fault systemn (one that, for example, tukes into accovnt
what we've learncd over the past two decades about spousc
abusc). As an alternative to fault in unilateral cases, states

could establish a [ive-year waiting period Aduthoridewse
MW!M]

And eveu in
cases where both partics consent, there sbould be suitable
braking mcchunisms: a mandatory pausc of at least a year for
reflection, counseling, and mcdiation.

Stales should also provide legal backing for couples who
want to crcate. their own frameworks for stabler marriages.
Numerous experts—Mary Ann Glendon, Elizabelh Scott, und
Maggic Gallagher, nwmong others—have udvocated premarital
ugreements (“precommitments™) as ways for couples to bind
themsclves in advapce to extended wuiting periods belween
separation and divorce, to mandatory mediation and counsel.
ing, and to various economlc dcterrents, Such agreements arc
especially important when state law doesn’t build these pro-
tections Into murriage for all couples. But, in most jurisdic-

tions, Scott. points out,. the enforceability of such agreements

is open to sorious doubt. States should address this by defin-
ing precisely the types of prunarital agreements they will en-
forco.

Save the chtldren

Even if chvorce involving minor children canvot. be pre-
vented, there are.steps we can. take to: mitigale the conse-
quences. We havo leurned au great dcal.in-the past decade

about why. divorce hurls children. I rely especially on the

recent work ol McLanshan and Sandefur, which identifies three
principal causes of harm:
- dmumshed income—roughly a 30 percent drop for chil-
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dren and the custodial parent;

* diminished parenting time from the non-custodial parent
(usually the father) who detaches himsclf from his children
and from the custodial parent (usually the mother) who has Lo
combine work inside and outside the home;

* disruption of estublished ties—to friends, neighborhoods
and communities, and educational institutions.

Wilh regard to the economics of divoree, I belicve (follow-
ing Mary Ann Clendon) that we should adopt a “children
(irst” principle. Issues of properly division should not even be
discussed until adequate provision is made for the economic
nccds of children. Stete—childusupport—guidelines—should—ut
tempi—to—tnaiain—childrens—pre-divorce livingstandasdsto
the—naximumefoasiblesoxtentmWhen children opt for posi-

- secondary cducation and training, child support should cover

‘a reasonable share, at least until age 21. In addition, we necd

to get far morc scrivus nbout child-support caforcumont. In-

. portaut legislation has been adopted in the past decade to

enhance the capucity of states to work cooporuhv«.ly, but. we
can and must go farther. ' :

With regard to the second goal——-maxumzmg post- dlvorce
parental involvement—thcre should be a presumption in favor
of joint logal custody whenever feasible. Whoen it is not, non-
custodial parents should cnjoy the most liberal possible visitu-
tion rights, and. those rights should be ;tnctly enforced. (Few
states now do so0.)

This is important, in part, because suggests ‘that
many non-custodial parents delay or withhold child-support
puyments when they fool that their visitation rights have been
impaired by the custodial parent. A 1991 Census Bureau re-

port indicated that 79 percent of fathers with visitation rights

wero current on child support, versus .ouly 44.5 percent who
hud neither visilation. nor joint-custody rights. Of those w:th
joint custody, more than 90 percent were current. na
tion -to reducing tho pareuting deficit, maximlzing ¥he post
divorce involvement. of both pareals with their children would
help mitigale cconvinic barms as well.

Finally, to minimize disruption of vital social ties, miunor
children must be allowed to remain in their pre-divorce neigh-
borhoods and communities whenever possible. For many (ami-
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lies, the home is the only significant item of property to be
divided between the divorcing parties. Nonetheless, the goal
of allowing children to remain in their homes during.the pe-
riod of greatest vulnerabilily should trump the goal of the
immediatc equul division of property. This mcans that judges
should have the option of cxcluding the bome from (he prop-
erty scttlement for an extended period—pcrhaps until the chil-
dren have departed for college or entered the paid worklorce.

A [ew states have begun movmg in this direction; the rest
should follow.

Fairness for women in longterm marriages

In addition to safeguarding the interests of children of di-
vorce, we should also be mindful of the interests of a certain
catcgory of women. As I noted carlicr, no-fault divorce espe-
cially harmed womcn in longterm marriages. This is, of coursc,
.morally unacceptable. In short. the law should not penalize
women who have chousen to spend much of their adult lives

" working inside the home. At the very least, such women should
not be pushed into straitened circumstances by divorce. But
that is what's happcning in all too many cascs.

No-fault is part of the problem, but issues unrelaled to the
gxounds for divorce also contribule to unfuir outcomes. As
muny experts have obscrved, the law of divorce has [uiled
long-married women twice over—by allowing men expanded
opportunities for non-conscnsual divorce and by not specily-
ing appropristc torws of financlal rectification. The exercise
of judicial discretion within ‘the no-fault framework has [uiled
to protect tho vulucruble. Settlements based on the principle -
of formal equalily havc not recognizcd the f{act of structural
tnequality.

\ - Two changes could: help address this situation. Firs(, the
possibility of long-term alimony (which has all but vanished
~from contemporary scttlements) should be restored for women

~ who bave invested heavily. in the marriage at the:expeusciol -
their opportunitics outside the home. Dcborah Rhode{and
i huve set forth & sensible prin-
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Spouses who have sacrificed their own earning potential for the
family’s well-being or their partner's advancement should lave a
claim for compensation that is coinmensurate with their contribu-
tions and (heir sacrifices. The longer the marriage and the less

udegnato a spouse’s indepeadent resources, the greater that elaim
should bu.

Second, even when fault is not legally relevant as grounds
for divorce, it may well be appropriate to take it into account
in_deter mining fair scttlcments, As Herma Hill Ka
puts it,

\oircﬂﬂ'\ o) .a-u.,w '

aNernby e
;c,la'lano\ \ Ber L.&l?b\

The fault doctrine may have served to lend emotional vindication
to the rejected spouse, as well as a measurc of finaucial protec
tion and status as the preferred custodian of children. If so,
greater justification may be roquired in those cases for eliminut-
Ing that doctrine from the related arcas of support, property
distribuuon‘ and. child custody. -

The proposed changes In’ settlements involving children and
women in long-cstablished marriages would protoct. the eco-
nomic interests of these two vulnerable groups. The changes
would also put men on notice that the financial responsibili-
tics they will bear after divoree ure considerable and longterm.
It is not unrcasonable to expect, then, that the combination of
new. limits ou no-fault and morc stringent settlement priu-
ciples will have &' deterrent r..ffe:.t reducmg the incidence of
divorce. :

The moral challenge

- The law, however, is a limited instrument of social policy.
At some point, highly demanding laws become less effective
than thosc that ure less restrictive. The identification of the

~ optimal level of legal restraint is « matter of art rather than
‘ \ science. Expericnce suggests that the optimum will fall wel
' - short of our hopes.

In the end, the future of marriage In America hmges on a
handful .of moral questions. Are we willing to put the -well- -
being . of children first, cven- when this conflicts with - adult
desires and restrainy our current passion for unfettered au-
tonomy? Are we willing to honor claims of justice and fairness
in the case of those who have sacrificed pursonal advancement
for the good of the family? And are we prepared to recognize
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the kind of contentment that stems not from the gratification
of momentary impulse but from loyalty to commitments that
endure? Only when we are able, as a society, to return affir-
mative answers to these questions will reforms in the law of
divorce have a real chance of success.
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