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TH E WHITE HOUS~ 

WASHINGTON 

April 18, 1996 

MEMORANDUM FOR ALL 'STAFF OF THE WHITE HOUSE, NATIONAL SECURITY 
COUNCIL, OFFICE OF MANAGEMENT AND BUDGET, OFFICE 
OF THE VICE PRESIDENT, UNITED STATES TRADE 
REPRESENTATIVE, AND OTHER UNITS WITHIN THE 
EXECUTIVE OFFICE OF THE PRESIDENT 

FROM: JOHN M. QUINN 
COUNSEL TO THE PRESIDENT 

SUBJECT: Document Request from Joint Economic Committee. 

The White House, has received a request from the Joint 
Economic Committee of the Congress for production of documents 
related to the federal debt ceiling and actions recently taken to 
avoid exceeding it. 

In order that Whit~ House Counsel's Office may prepare an 
appropriate response, staff members should conduct a thorough 
search of their files and provide to the Counsel's Office any and 
all documents l regarding the November 15, 1995, disinvestment of 
$61.3 billion from·the Civil Service Retirement Trust Fund and 
the Thrift Savings Fund. This includes, but is not limited to, 
any documents regarding: . 

contacts' between the White Bouse and the Department 
of Treasury on debt limit strategy; options related 
to the disinvestment of retirement trust funds; 

• di~cussions about other options for addressing the 
debt limit; and any proposed dates for implementing 
the various options for addressing the debt limit,. 
including possible revisions of dates. 

'Each Assistant to the President and each Department head is 
responsible for ensuring that his or her staff members have 
conducted a thorough search for documents responsive to this 
request. Such documents should be provided to Wendy White, OEOB 
Room 148, by 5:00 p.m., Friday, April 26, 1996. 

If you have any questions, please do not hesitate to contact 
Wendy White (6-7361) or Trey Schroeder (6-7900). 

1 The phrase "any and all documents" includes draft and 
final copies of correspondence, memoranda, reports, notes, and 
records of conversations, on paper orin computer files, and 
electronic mail, and any other material generated by or in the 
possession of the White House. 
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Memorandum 

Subject Date 

Debt Ceiling Issues That OLC has Been Asked to 
study 

September 15, 1995 

To From 

Walter Dellinger Ari Fitzgerald 
Assistant Attorney General 
Office of Legal Counsel 

This memorandum is intended to briefly describe the 
statutory debt ceiling and inform you of the questions the 
Department of the Treasury ("Treasury") has asked this Office to 
consider as Treasury contemplates options to forestall or prevent 
default on obligations of the United states upon reaching the 
debt ceiling. 

I. General Information About the Debt Ceiling 

The Constitution ~rants Congress the authority to "borrow 
[m]oneyon the credit of the United States." U.S. Const., art. 
I, § 8, cl. 2. In the Second Liberty Bond Act of 1917, ch. 56, 
40 Stat. 288, Congress partially delegated this borrowing 
authority to the Treasury and subjected Treasury borrowing to a 
debt ceiling. The current statutory debt ceiling, section 
3101(b) of title 31, United States Code, provides: 

The face amount of obligations issued under this 
chapter and the face amount of obligations whose 
principal and interest are guaranteed by the United 
States Government (except guaranteed obligations held 
by the Secretary of the Treasury) may not be more than 
$4,900,000,000,000, outstanding at one time, subject to 
changes periodically made in that amount as provided by 
law through the congressional budget process described 
in Rule XLIX of the Rules of the House of 
Representatives or otherwise. 

The debt ceiling applies to all obligations of the United 
States issued by the Treasury, see 31 U.S.C. §§ 3102-3109, except 
obligations of the Federal Financing Bank issued to the public 
with the approval of the Secretary of the Treasury ("Secretary"), 
pursuant to 12 U.S.C. § 2288(a) (an amount which is limited to 
$15 billion). It also includes debt issued by certain other 
agencies that is guaranteed as to principal and interest by the 
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United States.' By statute, Congress has required that surplus 
monies held in various trust funds managed by Treasury be 
invested in Treasury debt. This special debt (Government Account 
Series securities), which is issued directly to the trust funds, 
has also been made subject to the debt ceiling. See,~, 42 
U.S.C. § 401(d) (Social Security trust funds); 5 U.S.C. § 8348(d) 
(Civil Service Retirement and Disability Fund). [In an unsigned 
memorandum, this Office described the debt ceiling as "a 
prohibition on raising money through the issuance of Treasury 
securities." Memorandum for the Attorney General, from -------
Re: Legal Authority to Take Action To Forestall a Default, at 2 
(October 21, 1985). ] 

In recent congressional testimony, John D. Hawke, Jr. , 
Under Secretary for Domestic Finance, Treasury, warned that 
"[e]ven modest delay [in raising the debt ceiling] threatens 
market dislocations, which could generally hamper Treasury 
borrowing operations and increase the cost of financing." 
Testimony of John D. Hawke, Jr., Under Secretary for Domestic 
Finance, U.S. Department of the Treasury, before the Senate 
Finance Committee (July 28, 1995) at 2. "More extensive delay," 
said Hawke, "could precipitate a debt limit crisis that could 
significantly interrupt [g]overnment operations, delay millions 
of Federal payments, and spread fear and uncertainty about the 
[g]overnment's ability to pay its obligations." Id. 

II. Advice Requested By Treasury 

Thus far, Treasury has requested informal advice on the 
following: 

(1) the scope of the Secretary's authority to suspend 
investment of contributions to, and disinvest or redeem 
investment assets of, the Civil Service Retirement and 
Disability Fund ("CSRDF") in order to avoid exceeding 
the debt ceiling. 

1 Such debt includes obligations of the Commodity Credit 
Corporation, Federal Farm Mortgage Corporation, Federal Housing 
Administration, Federal Public Housing Authority, Home Owners' 
Loan Corporation, Reconstruction Finance Corporation, Tennessee 
Valley Authority, and United States Maritime Commission. These 
federal agencies and corporations were expressly identified in 
the legislative history of Act of April 3, 1945, ch. 51, 59 Stat. 
47, the law that amended the debt ceiling statute for the purpose 
of providing for the inclusion of debt guaranteed by the United 
States. See H.Rep. No. 246, 79th Cong., 1st Sess. 1, 2-3 (1945); 
S. Rep. No. 106, 79th Cong., 1st Sess. 1, 2 (1945). 
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(2) whether any other trust fund statutes give the 
Secretary authority to take such actions. 

(3) the types of obligations that are subject to the 
debt ceiling. 

(4) given the debt ceiling, what other methods of" 
raising cash for general government operations exist. 

We also expect to field questions in the future on the scope 
of the President's authority, during a debt ceiling crisis, to 
defer government expenditures under the Impoundment Control Act, 
2 U.S.C. § 684, and the Secretary's obligations to certain of the 
trust funds managed by Treasury (~, Social Security trust 
funds, Thrift Savings Plan) upon reaching the debt ceiling. 
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eXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT fiND BUDGET 

WASHINGTON, D.C, 20503 

August 2, 1995 

MEMORANDUM FOR BOB DAMUS 

FROM: Roz Rottman it 
SUBJECT: Background Material on Prior n~ht Ceiling Crises 

This memorandum provide~ Dome ba.ckground material on prior 
debt ceiling c~ises and the i~sueA discussod in those instances, 
and focuses in particular on discussions of ~manag\ng" such a 
crisis through etrut::.egies. The criseo discussed date from 1982. 

What Debt Is ~~bject tQ Id.mit? 

As a preliminuIY matter, it i:,; I,mportant to emphasize that 
t.he "debt su.bject to lim:i,t" under 31 U.S.c. 3101 (currently $4.9 
trillion) is not equivalent to the d0bt hAld by the public. It 
includes u.s. obligationo held by tru~t funds and other 
government accounts (curren~ly $1.3 billion), but ~xcludee most 
debt issued by agencies (agp-ncy bOITowlng specifically authoriz~d 
by statute) ($27 billion) I as well as that portion of Treasury 
debt issued by the Federal Financing ~ank (capped at SlS 
billion) . 

What Would Hapgen If the Debt Limit Is Reached? 

When the limit is reached, all net new issuances of Treasury 
s8curit ies would ceas~. At that p<)1.nt, Treasury would need to 
'balance t.he variou~ lDsuances and redemptions an a daily basis in 
order not to exceed the 1. Lmit _ In sC)!ne p<=lflt crises, these 
actione have includ~d inst~uction to agents to stop selling 
savings bonds, and the c;elJ~ation of sales of non-marketable state 
and local government sorieo Treasury ~ecur1.tieB. In addition, 
Treasury may be unable to invest fully tnlst ~nd revolving funds. 

Debt Management Wbeo Approachin~ the Limit. 

The;question of wh~n the deb~ limit is reached is affected 
by a numbc:t" of factors, .t-aoging from seasonal c<lsh fl.cw~ (e. g. , 
are tax deadlines approaching?) to policy decisions (e.g., 
limiting or changing the timing of 1'rAaeury auctions) . 

The order to Dtretch out the Hrlrop dead H date, Treasury has 
taken or conside-rerl a number of act l009 I rangirtg from changing 
the timing of auctions to disinve9tment of trust funds to sel,\ing 

ZO'd fOO'ON 9£:6 S6,St 9no :G1 

~oo .. 

II 



.09/191.95 15:16 141 003 
". '''., 

gold- Some of ~heue actions have become routine and accepted 
mechanisms while oth!'-Jrs have been r~j ected as impract ic:al because 
they may not generat.~ much revenue in the short I·un and be costly 
in the long term, would dlsrupt or depress markets, and would 
require substantial lead t".inle. Finally, :~ome are believed to be 
so confrontational as to be beyond consideration. 

1. Routine Actions. 

In past crises, Treusury has routinely changed the size and 
timing of its auct tons to accolllmodalte the debt limit _ It has 
also not invested currently received trust fund receipts in 
Treasury securities. or not done so fully_ It has disinvested 
all or part of the Exchange Stabil.i.7.ation Fund <the current 
balance of which is only $1 billion). It has Gubstituted FFB 
debt for Treasury debt. Currently, however, the maximum FFD debt 
authorized. $15 billion. is already borrowed. 

2. More Aggl:'e~sive Debt Manugoment Measures.' 

Treasury used its authority to manage the public debt to 
disinvest Social Security and other trust funds to ~o~tPone a 
debt crisis in 1985. This i.nvolved changing" the timing of 
redemption of fuhds used ~o pay the obligations of the funds 
(such as benefits and administrative expt.mses). In simplified 
terms, the change in timing worka as follows. In normal times, 
Treasury initially pays out benefits on b~half of the funds f~om 
Treasury bank accounts_ 13ascd on a schedule of normal check 
cashing by trust fund recipients, ~:t·ea.sury disinvests from t.he 
funds in those amounts over a pe~tod of several days at the 
beginning of the month. Thus, in effect, the trust funds earn 
interest on the float. 

The titning chr.mg~ dow! in 1985 pet"mitted Treasury to 
dis1nve~t from the funds i.n the amount: l!hat it anticipated it 
would have paid out on beh<.11f of the cund~ over the next.:. several 
days, losing the benefit of interest un the float.To ensure that 
all benefit checks would be honored. Treasury acceler~ted the 
redemption of some securities_ With this early disinvestment t 

there was more cash in the Treasury on a particular day than was 
needed on that day, with Lhe result tha.t there would be 
suff ic i.ent cash on han.d \:.r) honor Chfl(~ks which Tre"8.sury 
anticipated would he pl'e::K1nted within the next few days as well. 

Thie action was sever~ly criLLcizod by Senator Moynihan and 
others, Dut was tmppor'ted by, among others. GAO. as a reasonable 
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exercisE! of authority ::l~J long a~:; it was not intended to permit 
tl'.e payment of gonersl ff-~doral o.bligOltiollH.1 

. The Office of Legal COllnsel (OLe) at Justice offered a 
preliminary view on this practice in October 1385 that, 

" ... the Secretary ot the Tre~sury has discreti6n as to the 
methods of disinvesting from th~ funds eo long as the amount 
dieinvested is used to pay the Obligations of the fund. The 
change in timing of the disinvestment may be a reasonable 
cash management techni~ue, pa~ticularly in light of the 
overriding need to avoid default." 

with these funds disinvested, Treaaury h~s more c~sh available, 
and may then is~ue new debt in an equal amount, still within the 
limit. Of course, the t~U9t funds lose interest as a result. 

Some have argued thut Treasury could disinvest the trust 
funds and other government ~ccounts entirely, with these redeemed 
amounts then to be used to permit payment of general u.s. 
obl iga.tions. The OLC opi,nlon app~al'''!J to contradict this view,· 
arguing that disinve~tment is appropriate only at the time and in 
the amount necessary tC) make beneficiary payments (or payment of 
other trust fund obligations), Treasury agreos with this. 
position. 

3. Not so Roul:ltH~ Debt M.:;.nagemcnt. 

When a debt ceiling/budget deal imp~sse was reachod with the 
Hill in November 1983, two other po~~ible actions to delay a debt 
ceiling crisis were considered and, for thp.n at least. rejected: 
issuing instruct.ion~ to the Federal Reserve Board as to which 
classes of checks to pAy when the amount of checks presented 
exceeds Treasury's c~sh balance, and deferring ou~laye (i.e., the 
issuance of· checks) 'under the authority of the Improvement 
Control Act and the ~re$ident~s inherent authority to execute the 
laws. 

In his lett~~ to the Secretary of the Treasury, dated 
November 9, 19R3. P~d Chairman Volcker 9tated that: 

Federal Reserve Banks ~~y disbutse funds upon order of 
the Trea~ury only against deposits in the Treasury 
<lccount; 

lBeginning in 1905, C~ngreas approprlat~d amounts to the 
trust funds for lost interest. Con~ress has also enacted 
amendments that provide F.'.>r t.he aUI~Oli'latic restoration of lost: 
interest for the Civil Service Retir~ment Fund and the Thrift 
Savings Fund. 
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if doposit~ are inadequate to cover the checks 
received, t.ht.;! Fed would have no ;~lternative other than 
t.O refu.'3e or dol a.y payl't\er'lt. in whole C'lr ion part; 
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in the absence of lnstructions from Treasury. the Fed 
would delay all payments until sufficient balances are 
available to honor all payment!1 o-rders reaching it on a 
particular day. 

He then asked Trea::mry either to deluy enough payment 
orders, with whatever priority dete~mined by Treasury, to enDure 
that orders reaching the Ped banks would not exceed available 
deposit balanc~s, or to provide the Fed banks with instructions 
or priorities of payment in a manner that the Fed banks could 
enforce operationally. In re9pon~e, the Treasury view was that I 
it has no authority no}:" l':xpertiae to provide such guidance on the 
priority of payment I and. no authod.ty to delay orders. 

On the President's ~uthority to defer outlays under the 
Ir"poundment Control Act (rCA), the Attorney General stated in a 
letter to the Senate Majority LAad~~ on November 11, 1983 that· he 
did not wish to teAt that power: 

"This is not to say thRt no power exists under the Act to 
defer outlays; however, werious ques~lons can be raised as 
to the existence of that power under the Act, and any 
assertion of t_ h~~. t p()wcr will almost certainly :r:esul t. in 
extensive and ~omplex litigation whose outcome could remain 
in doubt foI' extended pe.t·iods of time. II 

He concluded that: 

HG.i.ven ... the unrenolved nature'of the legal authority to 
withhold payment t"~ [obi igations lmde r: these circumstances, I 
am authorized to advLse you thAt. the Administ.ration has 
determin~d that it wlll continue to issue checkD and will 
not. seek to dp.Eet.' outl.3.ya should the Congress fail to act to 
avert this criaio.~ 

In October 1985, the Office of Legal Counsel addressed a 
broad range of actions available to the executive branch to 
forestall default: on U.S. obligat.i.ons. In this memo, the Acting 
Assistant Attorney General quotes the Attorney GenGralls November 
1983 letter, and states that in light of the legal analysio in 
the OLe opinion, 

" .. w@ cauti.on that the tone of the Attorney General Smith's 
letter may have somewhat understated both the President's 
power under the tCA and his inherent power in the event of a 
debt crist... [W) e a:r:e concerned t:hat any communication 
to Congress under th~ current circumstances not state or too 
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strongly suggest that ~uch powers are legally unavailable to 
the President, The President. or some future President, may 
find it n~cessary to ~sset and utili~e such powers in order 
to amelioratf'J a cr.i.nls into which the country would be 
plunged by a failul::e of CongrGss to raise the debt. 1 imit, " 

The Act ing MO' oS memo 'reviews the President's authority 
under the ICA to defer not just obligations but expenditure of 
budget authority for both discretiorl<lry and entitlement progr.:tms. 
He concludes that, 

II .• ,. the withholding of expendit.ure (i.e., the withholding 
oE authority to make an outlay to pay for a lawful 
obligation by failu1'.'e to issue a check) would appear to be 
an impoundment unde, (the ItA] def1nLtion, .. , We believe 
therefore t:h~t the dr.!ferral pl'::'ovisions of the ICA represent 
a grant of deferral authority to tho,President which he can 
exercise to defor expenditurA~ to forestall a debt ceiling 
crisis." 

The Acting AA.G '.'I.1ao Auggest.ed that such authority could be 
exercised t.hrough ClcrORR - t:,hr;:l-boarci percentage deferral0 or more 
selective deferrals targeted at particular programs 1 particularly 
if done in a manner that:, f.urtherG Congres~:.Lonal priorities. 

The OLC opinion also addrAC~CS the President's inherent 
power to defer cxpenn.lturr3S to '-"'void defau.lt. This is an 
exception to the gene~al rule that the President does not possess 
i.nherent authority to impound: 

" .,. because the p~e~idGnt would be faced with conflicting 
statutory demanns, to comply with the direction to spend yet 
not. ~xceed the debt limit, he would be justified in refusing 
to spend obligated funds. 

This strat.egy ot def~rcal was considored more ext.ensively in 
October 1985 than in pr:i,or debt ce i.ling crises, The President 
was advised of t.he d€lfer.t:al option in a memO from Director 
Miller, and a dl-aft implf7.menting "Memorandum to Heads of 
Agencies" was prepurcd but.: never sent.. 

co: Barry Anderson 
Robert Kilpatrick 
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