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Environmental Crime Initiative



ENVIRONMENTAL INITIATIVES

OVERVIEW: Under the theme of protecting communities from toxic chemicals, these are several
initiatives building on the Administration’s environmental record:

1. Increase Superfund cleanups at the nation’s worst toxic waste sites, with the goal of
cleaning up two-thirds of the sites on the current priority list. (cost: $1.5 — $2 billion)

2. A new set of proposals to cleanup and re-develop "Brownfields” to complement the
Administration’s previously announced tax incentive. (cost: ($400 million)

3. Safe drinking water for all Americans’ communities through implementation of the
recently enacted Safe Drinking Water Act reauthorization, and protection of drinking
water sources. (cost: $800 million)

4. Expanding the community right-to-know program to collect and make available via
computer local information about toxic threats in air and water. (cost: $355 million)

. An environmental crimes legislative proposal that would increase penalties for the worst
environmental offenders and strengthen the federal government’s partnership with state
and local law enforcement. (cost: zero)

TOTAL COST:

Total 4-Year Cost for this agency-proposed agenda: $3.05 - 3.55 billion

The package summarized above is set out in greater detail in the following pages. To construct
an environmental package at lower cost, Zwo a/lernalive packagesmay be considered:

Alternalive Package A-(cost: $2.9 billion)

Low end of Superfund range would be selected. (revised cost: $1.5 billion)
Brownfields same as above. (cost: $400 million)

The scope of the right-to-know initiative would be limited to fewer communities.
(revised cost: $250 million)

- The drinking water budget would be trimmed. (revised cost: $750 million)

Environmental crimes, same as above. (cost: none)

Alternalive Package F-(cost: $1.5 billion)

Erase the Superfund Backlog: provide sufficient funding to permit EPA to clear out its



current backlog of 70 Superfund sites which are ready to be cleaned up, but for which
funds have been unavailable. (New sites would continue to be added, however.) We would
also expand the Reagan executive order to give more environmental agencies (in addition
to EPA) authority to order cleanups. This proposal would end the waiting for
communities with Superfund sites at which all preliminary assessments and design work
has been completed but actual cleanup has been stalled because of a lack of funds.
(cost: $500 million)

Brownfields: Increase the EPA grant program to local governments for brownfields site
assessment and cleanup as discussed in item II, but at a lower level. (cost: $245 million)

Safer Drinking Water Implementation as described in item III, below, but at a lower level
and without source water protection. (cost $400 million)

Community Right—to-Know: As described below in item IV. (cost: $355 million)
The Environmental Crimes legislative proposal described item V.

Note: Both CEQ and EPA believe that the resources in this alternative are too few, and too thinly
spread among proposals, to support a presidential initiative on toxics, specifically, that will be

either credible or well-received among major constituencies. There are other difficulties as

well: the proposal to "clear the Superfund backlog" highlights the fact that we have created a
backlog by inadequate budget requests; the drinking water request is likely to be derided by any
constituency informed about the magnitude of the need.

L ACCELERATED SUPERFUND CLEANUPS (cost: $1.5 — $2 billion)

OVERVIEW: There are currently 1,387 Superfund toxic waste sites. Some 362 cleanups have been
completed, and at current levels of funding, a total of 650 sites will be cleaned up by the year
2000. This proposal would increase the total number of cleanups by the year 2000 to some 900
sites, allowing us to say two-thirds of the current sites will be cleaned up and the pace of
additional cleanups doubled.

The proposal:

Accelerale the Face OF Cleanup. Set an ambitious new goal for Superfund: doubling the
pace of cleanup so that two-thirds of the existing Superfund sites are cleaned up by the

year 2000.

[ssue an execulive order lo provide agencies with new aulhority lo make polluters clean
up loxic waste sites they crealed By executive order, give Interior, USDA,and NOAA new
authority to make polluters clean up toxic pollution, which will boost site cleanups and
clean water protection. (These agencies already must oversee cleanup at many sites that
are not on EPA’s priority list, but lack full authority. This would modify the Reagan
executive order delegating Superfund authority.)



FPolential Negalrves

The fight with Congress over reauthorization has generally been very positive for the
Administration in terms of our position that the largest polluters must pay their fair share.
However, the congressional leadership has sought to suggest that we take our position just to
be friendly to the trial lawyers as they say we have sought to do in other areas.

We have based this initiative on our estimates of the time and money typically involved in
cleaning up a Superfund site. Despite our best efforts at sampling and other work to determine
the extent of contamination at a Superfund site, we do sometimes find levels or types of
contamination that take longer to remediate than originally anticipated. Such unanticipated
circumstances —- or other unexpected delays (severe weather, labor problems, ete.) —— could
keep us from reaching the goal set out in this initiative. We do believe that clean up will be
completed or substantially completed on the additional sites covered by the initiative by 2000.

As with other aspects of our "polluter pays" message, the executive order expanding Superfund
cleanup authority may generate criticism from those companies who are liable at particular
sites. These are primarily mining sites managed by Interior, USDA, and NOAA that mining
companies have contaminated and abandoned.

. CLEANUP AND REDEVELOPMENT OF BROWNFIELDS (cost: $400 million) Numbers reflect
combined impacts of a new EPA initiative and the President’s proposed Brownfields tax incentive.

OVERVIEW: This initiative would clean up and redevelop up to 30,000 contaminated brownfield
sites in 300 communities. Brownfields sites are contaminated, abandoned, properties. The
contamination is not serious enough for EPA to list the site on its ranking of the worst sites
requiring cleanup, but serious enough that banks generally will not lend money for
redevelopment because of their fear of potential liability for the contamination. Thus the site
stays idle and remains a blight on our cities and communities. GAO estimates that there are
some 450,000 brownfield sites in the Untied States. Of that number, EPA and Treasury estimate
that some 130,00 would be eligible for the brownfields tax credit —— a fair estimate of the
number of sites that are good candidates for redevelopment. This program would, therefore,
help clean up as much as 25% of the sites that are candidates for redevelopment. This proposal
will result in improved quality of life for 15 million Americans living within 5 miles of at least
one brownfield site. It would also create new jobs in cleanup and redevelopment work, increase
the local tax base; spur private-sector investment; and discourage urban sprawl by enhancing
preservation of “greenfields." The proposal includes:

Lnactment of the Administralion s Brownlields tax incentive announced in the State of
the Union and later introduced in the House and Senate, to accelerate brownfields cleanup
($2 billion cost already budgeted).

FH0 muillion £ brownlields grants program, grants to cities for site assessment (up to
$200,000 each) and cleanup (up to $500,000 each).



$10 mitlion £A stale voluntary cleanup program support: provides technical support and
needed expertise for states offering cleanup guidance to industry.

I0 million £PA Worker Traming Program to train citizens living in brownfield
communities in cleanup technologies to create opportunity for employment at these sites.

Polential Negalives

This proposal would only provide a marginal increase in sites (13,000, not 30,000) cleaned up.
The proposal "double counts” the number of clean-ups that will result from the Administration’s
announced $2 billion tax incentive (17,000 sites).

[Il. SAFER WATER FOR ALL AMERICAN COMMUNITIES. (Cost: $800 million over 4 years in addition
to funding already included in our budget. EPA, NOAA, Interior, USDA.

OVERVIEW: This proposal reflects the recently signed Safe Drinking Water Act’s expansion of
EPA's drinking water program. The proposal incorporates a series of steps to stop toxic
pollution from entering our drinking water sources and other streams and rivers, while
providing new resources to state and local governments fighting toxic pollution. The proposal
makes use of existing authority to make polluters clean up toxics that threaten our lands and
waters. Legislative proposals for reauthorization of the Clean Water Act would advance these
_principles and strengthen protection against toxic pollution, especially from polluted runoff.

Making Polluters Clean Up Hore Toxic Threals lo Lands and Waters: (no cost) Replace the
Reagan Administration Executive Order that limits agency authority to compel polluters
to clean up toxic waste sites that threaten our lands and waters with a new Executive
Order that expands the authority of Interior, NOAA, and USDA to compel polluters to clean

up.

Prolection for Drinking Waler Sources. ($400 million) Congress has not yet provided full
funding for the Safe Drinking Water bill, which you signed earlier this month and which
contains proposals to strengthen the ability of EPA and state and local governments to
protect drinking water supplies. This proposal would challenge Congress to restore the
money for communities to protect their drinking water, through the Safe Drinking Water
Revolving Fund that you proposed and provide additional funding for communities to
protect their drinking water sources.

Protecling Communities from Joxic Mine Wasles. ($332 million) Dedicate a Hard Rock
Mining Reclamation Fund (DOI) and an expanded cleanup program to stop toxic discharges
from hundreds of mines and restore thousands of miles of rivers to productive use. USDA
would also undertake related activities.

Jargeling Farm Bill Resources lo Reducing Toxic Cleanup. (cost: none) The 1996 Farm
Bill provided a number of opportunities for USDA to work in partnership with local
governments and soil conservation districts on voluntary, community-oriented



conservation projects. This initiative would direct USDA to focus those programs on
reducing toxic and agricultural pollution into our waterways, beginning with an effort to
focus the Conservation Reserve Program on water quality goals. These efforts should
result in water quality protection efforts covering more than 50 million acres of lands
nationwide.

State and Local Protection of Rivers and Beaches. (cost: $64 million) In order to provide
front-line protection of rivers and beaches this initiative would have you direct EPA and
NOAA to create new partnerships with state and local governments to control polluted
runoff, and to manage critical coastal zone areas.

Polential Negalives

The new resources for drinking water that may be viewed as an inadequate financial
commitment, when needs are estimated to be in the tens of billions of dollars. In addition;
other elements similarly may be regarded as inadequate to the magnitude of the need.

IV.  HONORING AMERICANS' RIGHT TO KNOW ABOUT TOXICS (Cost: $355 mil.)

OVERVIEW: Announce a broad initiative to enhance the Right-To-Know program. Under this
proposal, by the year 2000, EPA, the Department of the Interior, and NOAA will make more local
environmental information about the quality of the air and water ~~ which for ordinary citizens
can often be impossible to find —- available instantly for all American communities. This
information would be coupled with information about food and products that present major
risks to families. This new service would complement the information available from EPA's
Toxics Release Inventory, which has been highly effective in informing citizens about chemical
data from major manufacturing facilities in their neighborhoods.

A Call for Lxpanded Rjpht—to—-Know Legisialion. (cost: none) Cabinet agencies will be
directed to build on the success of our right-to-know laws to help families make
informed choices about the products they use. The Administration will work with parents,
scientists, the business community, and the Congress to provide better information to
families, so that they will have the tools to protect themselves. This initiative will include
common-sense and cost-effective ways to meet the following objectives:

—-—  Assist parents in assessing and avoiding unique environmental health risks to
children from products and chemicals;

-~ Provide information on the whole range of environmental health risk from toxics,
including cancer, developmental, endocrine, and reproductive risks; and

--  Encourage informed consumer choices by providing improved information.

Making Rjgtl-lo—Know dccessible to all dmericans. (cost: $250 million) By the year 2000,
every American should have access to timely information about toxic and other pollutants



in their local air, land, and water through a comprehensive monitoring system with
computer links to schools, libraries, community centers and home computers in all cities
with populations over 100,000.

—— For the first time, set up a nationwide, federally funded, network to monitor key
health indicators in the air and water. Monitoring would provide families with access
to timely health-related data to make informed choices that directly affect their
health, without requiring private parties to report more. For example, timely air
quality information can mean the difference between hospitalization and a healthy
day for an asthmatic child. Asthma is now the leading cause of hospitalization for
young children in the United States.

--  Expanding Right—to-Know About Water Quality. (cost: $85 million) Federal agencies
now monitor water quality in only half the nation’s rivers, lakes, streams, and
beaches. President Clinton is expanding the effort so that comrhunities across
America have information abouf what are the sources of pollution to their rivers,
‘lakes and beaches.

-- Increasing Availability of Right-to—Know Information. (cost: $20 million) President
Clinton is directing EPA to lead an effort to ensure that, by the year 2000,
Americans have one-stop access to all of the environmental information available.
Several government agencies, like NASA, the Interior Department, and the Commerce
Department will bring together the information they already collect, so that citizens
can get access through one place.

Potential Negatives

Right to Know is criticized as increasing the paperwork burden facing industry in a manner
unrelated to real environmental risks. These concerns, however, should not apply to an approach
that makes better use of existing reporting requirements and that focuses on vital common public
health resources, such as clean air and water.

V. GETTING TOUGH ON ENVIRONMENTAL CRIMES (Cost: none)

OVERVIEW: This proposal would increase penalties for the worse offenders, strengthen our
partnership with state and local law enforcement agencies, and plug loopholes in existing laws
that allow environmental crimes to go unpunished.

Illegal dumping of toxics and other environmental crimes are real crimes, and our families are
the victims. Prosecutors, police, and investigators need better tools to protect our communities
from the toxic threat posed by environmental criminals. To address these problems, we
recommend the Administration propose a new Environmental Crimes Bill, which will strengthen
community protection against environmental criminals. Illegal dumping of toxics and other
pollutants is real crime, and communities are the victims. Police, prosecutors, and investigators
need better tools to protect our communities from the toxic threat posed by environmental



criminals. This bill will ensure that the assets of environment criminals can be secured even
before conviction, and are used to restore the communities they victimize. The bill would
impose stronger penalties for the worst environmental crimes, and strengthen our partnership
with state and local prosecutors. The bill will include provisions to:

. New authority for prosecutors to secure the assets of environmental criminals, even
before conviction, when those assets are needed to repair the environmental harm that has
been done. Prosecutors should be able to secure the assets of environmental criminals
when they threaten our communities. Criminal defendants are often-able to shield their
assets from prosecutors, and communities are often at risk that the damage done by the
crime will remain unrestored. Authorize prosecutors to get a prejudgment order making
placing criminal defendants' assets within the control of the court, to make sure those
assets are available to clean up the environment. Broader even than a lien, this provision
will allow prosecutors, after a hearing, to secure any of the assets belonging to an
environmental criminal and make sure the money is there to clean up the environment for
victimized communities.

. Impose stronger penalties for the worst environmental crimes, and strengthen our
partnership with state and local prosecutors with more tools and resources. Current law
has no provision for environmental criminals whose offenses result in death or injury to
the public, including to police and other law enforcement personnel. This proposal would
enhance penalties for environmental crimes that result in death or serious bodily injury to
law enforcement personnel or the public;

. Outlaw "attempts” to commit environmental crimes. There are no laws against attempted
environmental crimes, which hampers efforts to capture criminals before environmental
damage is done through "sting" operations and other undercover work. This proposal will
make it possible to conduct undercover operations and otherwise to make an arrest before
toxics are released into the environment.

. Modify statutes of limitation to allow additional time for prosecution (not to exceed a total
of eight years from the date of the violation) where a criminal tries conceals an
environmental crime. Current statutes of limitations have no exceptions for those who
conceal their environmental crimes, with the result that some of the most egregious
environmental crimes cannot be prosecuted.

. Strengthen environmental law enforcement partnerships. Local law enforcement agencies
often lack the resources to support environmental crimes prosecutions or to train their
officers on detection and handling of environmental crimes. This problem hampers joint
federal-state prosecutions, and has been made more urgent by the government shutdown
and other efforts to cut EPA's enforcement budget and take the environmental cop off the
beat. This initiative would provide that state and local officials would be able to receive
an award of their costs in joint prosecutions with federal authorities of environmental
crime, and the cost award would be added to the criminal fine the defendant would have
to pay. The bill would seek $1,000,000 in new money for training and support of state
and local law enforcement officials.
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. Assure restitution for victims of environmental crimes. The authority of courts to require
environmental criminals to provide "restitution" to communities victimized by
environmental crime should be clear. The communities that are victims of environmental
crime should the right to have their environment and natural resources restored. The
proposal would clarify the law to ensure that the courts may order convicted criminals to
pay restitution for their crimes, by making payments to remediate or restore the quality
of the environment to the full extent that it is damaged by an environmental crime.

Potential Negatives

May be concern in industrial community about aggressive enforcement.



EXECUTTIVE OFFICE OF T HE PRESIDENT

14-Aug-1996 1l1l:48am

TO: Elena Kagan
TO: David Fein
FROM: Bradley M. Campbell
Council on Environmental Quality
cc: Wesley P. Warren
SUBJECT: EnviroCrimes

Welcome back, Elena. Here’s where we are on environmental crimes.

DOJ yesterday presented the draft text for a new "lien" provision.
I have three major objections to their proposal for the bill:
first, the threshold is absurdly high (must show both defendant’s
intent to shelter assets, and that the assets would be needed to
satisfy the ultimate judgment); second, there are so many
affirmative defenses (four of them) that the authority, on its
face, is too cumbersome and easy for defendants to disarm to be
credible (these appear not very well thought-out, since at least
two of the defenses are duplicative of another and also overlap
with the threshold showing); third, by structuring the provision
as an "order" rather than as a lien, the US does not have superior
rights to any later holders if the defendant defies the order and
shelters an asset.

After providing an initial set of scrawls reflecting these
concerns, I talked DOJ staff through my concerns this morning (I
tried to loop David into the call but reached voicemail). After
discussion, DOJ staff conceded many of the criticisms and I
verbally made a proposal on each of these issues to bridge the gap
between my initial comments and the DOJ draft.

I'll circulate to you as soon as we have a DOJ response, or I can
go into greater detail for you. Let me know.
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SEC. 9 PREVENTION OF ALIENATION OR DISPOSAL OF ASSETS NEEDED TO

REMEDY ENVIRONMENTAL HARMS.CAUSED BY ENVIRONMENTAL CRIMES

(a) Chapter 39 of title 18, United States Code, is amended
by edding the following new section -- |

"g 839. Prejudgment Orders to Secure Payment for
Environmentai Damage. .

‘"(a) At the time of the f111ng ‘of an 1nd1ctment or
informat;on for the v1olation of any of the statutory provisions
set forth in 18 U.Ss.C. §‘838(a),‘or at.any time thereafter, if
after notice to the defendant, the government shows.probable
cause to believe that - -

' (1) the defendant may conceal, alienate or dispose of
property, or to place property outside the jurisdiction of the
federal district courts; and, B

(2) the defendant will thereby reduce or impair the
defendant s abillty to pay, in whole or in part, for removal or
remediation of environmental pollution or damage and restoration

of the environment, resulting from the statutory violation(s),

the district court may order the defendant not to alienate or
dispose of any such property, or pleee such property outside the

jurisdiction of the federal district courts, without leave of the

4 -
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court. The government shall bear the burden of proving by a
preponderance of the evidence, the cost for the removal or
remediation of the environmental pollution or damage and
restoration of the environment.
| " (b) Defenses
The defendant may establish the following affirmative
defenses to a motion by the government uqder this section --
(1) that the defendant possesses otﬁer agsets
sufficient Eo'pay the coste of removal or remediation of the
environmental pollution or damage and restoration of the
envirdnment, resulting from the statutory violation(s), and the
defendant places those other assets under the control of the
court, or
(2) that the removal or remediation of the
-environmental pollution or damage and féstoration of the
environment has been'acéomplished, to the satisfaction of the.
government . |
" (c) Procedures
Any proceedlng under this section shall be governed by the
Federal Rules of Criminal Procedure.
" (d) Property Defined

For the purposes of this section, "property" shall include -

(1) Real property, includlng things growing on, affixed to,-
and found in land- and,
(2) Tangible and inﬁangible personal property, including

money, rights, privileges, interests, claims and securities.
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" (e) Expiration of Order

The court may amgnd an Order issued pursuant to this section
at any time. In no event, however, shall the Order extend beyond
sentencing, in the case of a conviction, or a dismissal or
acquittal of the prosecution.

"(£) All Writs Act

Nothing in this section shall in any manner diminish the
powers of the court otherwise available under the All Writs Act,

- 28 U.S.C. § 1651.".

(b) The table of sections of chapter 39 of Title 18, United
States Code, is amended by adding after section 838, the |
following new section --

"§ 839. Prejudgment Orders to Secure Payment for

Environmental Damage.".
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OFFICE OF MANAGEMENT AND BUDGET RM NO: 5371
Washington, D.C. 20503-0001 FILE NO: 2124
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LEGISLATIVE REFERRAL MEMORANDUM

Total Page(s): y

TO: Legislative Liaison Officer - See Distribution below:
FROM: Ron PETERSON [ Ugm F ij Ebg.c-’\— (for) Assistant Director for Legislative Reference

OMB CONTACT: Annette ROONEY 395-7300 Legislative Assistant's Line:  395-6194
C=US, A=TELEMAIL, P=GOV+EOP, O=OMB, OU1=LRD, S=ROONEY, A=ANNETTE, I=E

rooney_a@a1.eop.gov
Robert TUCCILLO =~ 395-5609

SUBJECT: J#J%IggE Proposed Draft Bill: The Environmental Crimes and Enforcement Act
o

DEADLINE: 3:00 P.M. Thursday, August 22,1996

In accordance with OMB Circular A-19, OMB requests the views of your agency on the above subject before
advising on its relationship to the program of the President.

Please advise us if this item will affect direct spending or receipts for purposes of the "Pay-As-You-Go"
provisions of Title Xlll of the Omnibus Budget Reconciliation Act of 1990.

COMMENTS: Please review the attached materials concerning the Administration's Environmental Crimes bill: (1)
a summary description entitled "Getting Tough on Environmental Crimes"; and (2) the legislative
initiative, which includes a transmittal message, the bill, a sectional analysis, and a one-page fact

* sheet. The only pew l$gislgtive IanFua?e is Sec. 9 regarding "prejudgement orders”. Please
provide comments no later the 3: ursday 8/22/96. If you have not responded within the

stated deadline, this office will presume that your agency/office has no objection to the attached.

AGENCIES: EOP:
7-AGRICULTURE - Marvin Shapiro - 2027201516
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29-DEFENSE - Samuel T. Brick, Jr. - 7036971305 Regas_D
32-ENERGY - Bob Rabben - 2025866718 Simon_G
33-Environmental Protection Agency - Chris Hoff - 2022605414 Haun_D
52-HHS - Sondra S. Wallace - 2026907760 Rea E
54-HUD - Jeff Lischer - 2027081793 Simms_P
59-INTERIOR - Jane Lyder - 2022086706 Fitzpatrick_M
62-LABOR - Robert A. Shapiro - 2022198201 Fraas_A
76-National Economic Council - Sonyia Matthews - 2024562174 Fein_D
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118-TREASURY - Richard S. Carro - 2026221146 Habber_L
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Kagan_E
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Getting Tough on Environmental Crimes

Illegal dumping of toxics and other pollutants is real crime, and communities are the victims.
Police, prosecutors, and investigators need better tools to protect our communities from the toxic
threat posed by environmental criminals.

President Clinton is calling upon Congress to enact his Environmental Crimes Bill, which will
strengthen community protection against environmental criminals. This bill will ensure that the
assets of environment criminals can be secured even before conviction, and are used to restore
the communities they victimize. The bill would impose stronger penalties for the worst
environmental crimes, and strengthen our partnership with state and local prosecutors.

1. Prosecutors should be able to secure the assets of environmental criminals when they
threaten our communities.

Background. Criminal defendants are often able to shield their assets from prosecutors, and
communities are often at risk that the damage done by the crime will remain unrestored.

Legislative Proposal

> President Clinton’s Environmental Crimes Bill proposes new authority for prosecutors to
secure the assets of environmental criminals, even before conviction, when those assets
are needed to repair the environmental harm that has been done. Broader even than a
lien, this provision will allow prosecutors, after a hearing, to secure any of the assets
belonging to an environmental criminal, to make sure the money is there to clean up the
environment for victimized communities.

2. There should be tougher penalties for the worst environmental offenses.

Background: Current law has no provision for environmental criminals whose offenses result
in death or injury to the public, including to police and other law enforcement personnel. There
are no laws against attempted environmental crimes, which hampers efforts to capture criminals
before environmental damage is done through "sting" operations and other undercover work,.
Current statutes of limitations have no exceptions for those who conceal their environmental
crimes, with the result that some of the most egregious environmental crimes cannot be
prosecuted.

Legislative Proposal
President Clinton’s Environ;nental Crimes bill would:

> Enhance penalties for environmental crimes that result in death or serious bodily injury
to law enforcement personnel or the public;

> Outlaw "attempts" to commit environmental crimes;



> Modify statutes of limitation to allow additional time for prosecution (not to exceed a total
of eight years from the date of the violation) where a criminal tries conceals an
environmental crime

3. We should strengthen environmental law enforcement partnerships.

Background. Local law enforcement agencies often lack the resources to support environmentat
crimes prosecutions or to train their officers on detection and handling of environmental crimes.
This problem hampers joint federal-state prosecutions, and has been made more urgent by the
- government shutdown and other efforts to cut EPA’s enforcement budget and take the
environmental cop off the beat.

Legislative Proposal

> President Clinton’ s bill would provide that state and local officials would be able to
receive an award of their costs in joint prosecutions with federal authorities of
environmental crime, and the cost award would be added to the criminal fine the defendant
would have to pay.

> President Clinton will seek $1,000,000 in new money for training and support of state and
local law enforcement officials.

4. We should provide for restitution of those victimized by environmental crimes.

Background. The authority of courts to require environmental criminals to provide "restitution”
to communities victimized by environmental crime should be clear. The communities that are

victims of environmental crime should the right to have their environment and natural resources
restored.

Legislative Proposal

> President Clinton’s bill would clarify the law to ensure that the courts may order convicted
criminals to pay restitution for their crimes, by making payments to remediate or restore

the quality of the environment to the full extent that it is damaged by an environmental
crime.

{August 18, 1996, 15:00]
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DRAFT: 8/20/96

MESSAGE TO THE CONGRESS TRANSMITTING
THE "ENVIRONMENTAL CRIMES AND ENFORCEMENT ACT OF 1s96"

To the Congress of the United States:

I am pleased to transmit for your immediate consideration
and enactment the "Environmental Crimes and Enforcement Act of
1996." :

The Act will significantly advance three vital concerns
important to the American people: environmental protection, law
enforcement, and effective federal-state partnerships.

First, the American people have made it abundantly clear
that they want strong environmental protection. Protecting our
environment is a fundamental community value. We all want clean
air, safe water, and healthy neighborhoods for ourselves and our
families. Each of us has.a sacred obligation to pass on a
vibrant planet to future generations. This legislation provides
an opportunity to further our commitment to protect human health,
public safety, and the natural resources we all cherish.

Second, our citizens demand swift justice for those who
violate our laws, including our environmental laws. The
environmental scofflaw can threaten our neighborhoods, our
children, and our quality of life every bit as much as the drug
dealer and the thief. We need legislation that allows us to
treat environmental crimes with the same degree of seriousness as
other crimes. We owe it to the law-abiding citizens of this
country to crack down on those who refuse to comply with
environmental protections.

Third, the American people have asked us to forge effective
partnerships among federal, state, and local governments. As
former state officials, Attorney General Reno, Administrator
Browner and I all know that the best solution to a problem often
‘comes from those closest to the problem at the local level. At
the same time, we need a strong federal presence in environmental
enforcement to ensure that all Americans enjoy the basic
protections to which they are entitled.

The Environmental Crimes and Enforcement Act of 1996
significantly furthers each of these goals by remedying specific
deficiencies in existing laws. For example, this legislation
enhances federal-state partnerships by authorizing courts to
order convicted criminals to reimburse states and localities for
costs they incur during federal environmental prosecutions.
State and local investigatores often initiate what become federal
enforcement actions, and-they often continue to work with federal
officials through the trial stage. State laboratories provide
analytical support, and state and local prosecutors participate
in joint task forces with federal officials. Current law,
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however, does not expressly allow courts to order those convicted
of environmental crimes to reimburse states or municipalities for
the costs they incur in these efforts. The reimbursement
provision in the Act will greatly strengthen federal, state and
local environmental protection by fostering these important
cooperative efforte. The Act will also respond to the urgent
need expressed by state and local officials for additional
federal training on environmental criminal enforcement.

This legislation will also reduce threats to State and local
officials posed by the improper handling of hazardous substances
by criminals. Police officers, fire fighters, paramedics, and
other state and local officials come to the scene of an
environmental crime with the goal of preventing further human
injury, property damage, and environmental harm. As a result of
their heroic efforts, they can suffer seriocus injury or death due
to the reckless actions of environmental violators in handling
dangerous chemicals and other hazardous materials. This
legislation will ensure that the criminals who cause this
suffering will face an appropriately severe, enhhanced punishment
upon conviction. We owe it to the men and women who risk their
lives every day for our sake to provide this additional
protection. Because these crimes put all members of the public
at risk, the Act similarly provides for enhanced punishment
whenever any person suffers death or serious bodily injury due to
a criminal violation of federal environmental law.

The Act also closes a loophole exploited by the most devious
violators of environmental law. Under current law, criminals can
escape justice by hiding their wrongdoing long enough to invoke
the statute of limitations against prosecution. The Act seeks to
relieve this problem by providing for an extension of the statute
of limitations where the violator has engaged in such affirmative
acts of concealment.

This legislation adds an "attempt"™ provision to
environmental statutes -- a provision similar to those found in
other criminal laws -- so that we may prosecute the criminal even
when we stop a crime in progress. Under current law, federal
agents are often placed in an untenable situation when they come
upon an environmental crime about to be committed. They can stop
the would-be criminal before the crime is completed and before
the environment is harmed, but then they might well be unable to
prosecute because no crime has occurred. Adding an "attempt"
provision will solve this problem by allowing for apprehension
and prosecution of the violator before environmental damage
occurs. This provision will also remove a major obstacle to
environmental investigations by allowing for the use of
environmentally benign substitutes for hazardous materials in
undercover operations.
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" Finally, the Environmental Crimes and Enforcement Act of
1996 will amend the federal restitution statutes to clarify the
authority of the courts to provide for restitution in
environmental crimes cases. Restitution typically provides
reimbursement to victims who are directly harmed by crimes.
While the victims of environmental crimes often suffer physical
injuries and pecuniary losses, environmental crimes also cause
more widespread and longstanding damage. The victims include all
members of the community that would have used or enjoyed the
damaged environmental resources. This legislation provides
needed clarity and guidance in thie area by including
environmental offenses among the crimes specifically covered by
the restitution statute. It will also make explicit the .
authority of federal courts to ensure that those charged with
environmental crimes do not dispose of the assets needed to pay
for the cost of their vioclations.

We owe the American people the assurance that our air,
drinking water, and neighborhoods are safe and clean. This
legislation will enhance environmental protection by
strengthening environmental criminal enforcement and federal-
state cooperation in these critical enforcement efforts.

I urge the Congress to take prompt and favorable action on
this legislation.
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A BILL
To increase penalties and strengthen enforcement of environmental crimes, and for other
purposes.

Be it enacted by the Senate and House of Representatives of the United States

"of America in Congress assembled,

SECTION 1. SHORT TiTLE.
This Act may be cited as the “Environmental Crimes and Enforcement Act of

1996".

SEC. 2. FINDINGS.

The Congress finds that -- .
(1) Federal investigation and prosecution of environmental crimes play a
critical role in the protectibn of human health, public safety, and the
environment; |
(2) the effectiveness of environmental criminal enforcement efforts is greatly
strengthened by close cooperation and coordination among federal, state, and
local authorities; and
(3) legislation is needed to facilitate federal investigation and prosecution of
environmental crimes and to increase the effectiveness of joint federal, state,
and local criminal enforcement efforts.

SEC. 3. JOINT FEDERAL, STATE AND LOCAL ENVIRONMENTAL

ENFORCEMENT.
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(a) Chapter 232 of title 18 is amended by adding after section 3673 the |
following new section 3674 --

"§ 3674. Reimbursement of State or local government costs for assistance

in Federal investigation and prosecution of environmental crimes.

"(a) Upon the motion of the United States, any person who is found
guilty of a criminal violation of federal environmental law, or conspiracy to
violate such law, may be ordered to pay the costs incurred by a state or local
government or an agency thereof for assistance to the federal government’s
investigation and criminal prosecution of the case. ‘Such monies paid shall be
used solely for the pﬁxpose of environmental law enforcement.

“(b) This subsection applies to a violation of any of the following
statutes, or conspiracy to violate any of the following statutes --

"(1) Section 14(b) of the Federal Insecticide, Fungicide, and
~ Rodenticide Act (7 U.S.C. § 136I(b)); |
"(2) Section 16(b) of the Toxic Substances Control Act (15

U.S.C. § 2615(b)); .

"(3) Sections 10, 12, 13, and 16 of the Rivers and Harbors

Appropriations Act of 1899 (33 U.S.C. §§ 403, 406, 407, 41 1);

"(4) Sections 309(c) and 311(b)(5) of the Federal Water

Pollution Control Act (33 U.S.C. §§ 1319(c), 1321(b)(5));

"(5) Section 105(b) of the Marine Protection, Research, and

Sanctuaries Act of 1972 (33 U.S.C. § 1415(b));
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"(6) Section 9(a) of the Act to Prevent Pollution from Ships (33
U.S.C. § 1908(a));

"(7) Section 4108(c) of the Shore Protection Act of 1988 (33
U.S.C. § 2609(c)); |

"(8) Sections 1423 and 1432 of the Safe Drinking Water Act (42
U.S.C. §§ 300h-2, 300i-1);

"(9)-Sections 3008(d), 3008(e) and 3008(I) of the Resource
Conservation and Recovery Act of 1976 (42 U.S.C. §§ 6928(d),
6928(e), 6928(1));

"(10) Section 113(c) of the Clean Air Act (42 U.S.C. § 7413(c));

"(11) Sections 103(b), 103(d), and 112(b)(1) of the
Comprehensive Environmental Response, Compensation, and Liability
Act (42 U.S.C. §§ 9603(b), 9603(d), 9612(b)(1));

| "(12) Section 325(b)(4) of the Emergency Planning and
Community Right-to-Know Act of 1986 (42 U.S.C. § 11045(b)(4));

"(13) Section 303(a) of the Federal Land Policy and
Management Act of 1976 (43 U.S.C. § 1733(a)); or |

"(14) Section 5124 of title 49,. United States Code.".

(b) The table of sections of chapter 232 of title 18, United States Code is
amended by adding the following after the item relating to section 3673:
“3674. Reimbursement of State or local government costs for assistance

in Federal investigation and prosecution of environmental crimes.”.
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SEC. 4. PROTECTION OF GOVERNMENT EMPLOYEES AND THE PUBLIC.

(a) Chapter 39 of title 18, United States Code, is amended by adding the
following new section:

"§ 838. Protection of government employees and the public from
environmental crimes.

"(a) Any person who commits a criminal violation of a federal environmental
law identified in this paragraph that is the direct or proximate cause of serious bodily
injury to or death of any other person, including a federal, state, local or tribal
government cmplc;yee performing official duties, as a result of the violation, shall be
subject to a maximum term of imprisonment of twenty years, a fine of not more than
$500,000, or both, and, if the defendant is an organization, to a fine of not more than
$2,000,000. The laws to which this subsection applies are --

- "(1) Section 309(c)(2), 309(c)(4), or 311(b)(S) of the Federal Water

Pollution Control Act (33 U.S.C. §§ 1319(c)(2), 1319(c)(4), 1321(b)(5));

"(2) Section IOS(B) of the Marine Protection, Research, and Sanctuaries

Act of 1972 (33 U.S.C. § 1415(b)); | |

"(3) Section 3008(d) of the Resource Conservation and Reéovery Act of

1976 (42 U.S.C. § 6928(d));

"(4) Section 113(c)(1) or 113(c)(2) of the Clean Air Act (42 U.S.C. §§
7413(c)(1), 7413(c)(2));
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"(5) Section 103(b) or 103(d) of the Comprehensive Response,

Compensation, and Liability Act (42 U.S.C. §§ 9603(b), 9603(d));

"(6) Section 325(b)(4) of the Emergency Planning and Community

Right-to-Know Act of 1986 (42 U.S.C. § 11045(b)(4)); or

"(7) Section 5124 of title 49, United States Code.

"(b) Any person who commits a criminal violation of federal environméntal law
identified in this subsection that is the direct or proximate cause of serious bodily
injury to or death of any other person, including a federél, state, local or tribal
government employee performing official duties, as a result of the violation, shall be
subject to a maximum term of imprisonment of five years, a fine of not more than
$250,000, or both, and, if a defendant is an organization, to a fine of not more than
$1,000,000. The laws to which this subsection applies are --

"(1) Section 14(b) of the Federal Insecticide, Fungfcide, and Rodenticide

Act (7 US.C. § 1361(b)); or |

"(2) Section 16(b) of the Toxic Substances Control Act (15 U.S.C. §

2615(b)).

“(c) For purposes of this section, the term "serious bodily injury” means bodily

injury which involves --

"(1) unconsciousness;
"(2) extreme physical pain;

"(3) protracted and obvious disfigurement; or

[27]
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"(4) protracted loss or impairmeﬁt of the function of a bodily member,
organ, or mental faculty.

"(d) For purposes of this section, the term "organization" means a legal entity,
other than a government, established or organized for any purpose, and such term
includes a 'corporatioh, company, association, firm, partnership, joint stock company,
foundation institution,.trust, society, union, or any other associaﬁ&n of persons."

(b) The table of sections of chapter 39 of title 18, United States Code is amendéd by .
adding the following after the item relating to section 837 3
"§ 838. Protection of government employees and the public from
environmental crimes.”. |
SEC. 5. ENVIRONMENTAL CRIMES TRAINING FOR STATE AND LOCAL
LAW ENFORCEMENT.

(a) This section may be cited as the "Environmental Crimes Training Act of
1996".

(b) The Administrator of the Environmental Protection Agency, as soon as
practicable but not later than Sei:tember 30, 1996, within the Office of Enforcement
and Compliance Assurance, shall establish the State and Local Environmental
Enforcement Training Program to be administered by the National Enforcement
Training Institute within the Office of Criminal Enforcément, Forensics and Training.
This Program »sha.ll be dedicated to training state and local law enforcement personnel
in the investigation of environmental crimes at the Federal Law Enforcement Training

Center (FLETC) in Glynn County, Georgia at the EPA-FLETC training center or other
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training sites which are accessible to state and local law enforcement. State and local
law enforcement personnel shall in;:lude, among others, the following: inspectors, civil
and criminal investigators, technical experis, regulators, government lawyers, and
police.

SEC. 6. STATUTE OF LIMITATIONS.

(a) Chapter 213 of title 18, United State Code, is amended by adding after
s;ection 3294 the following new section --
"§ 3295. Felony environmental crimes.

"(a) No person shall be prosecuted, tried, or punished for a violation of, or a
conspiracy to violate, any of the offenses listed in éubsection (b) unless the indictment
is returned or the information is filed within five years after the offense is committed;
however, when a person commits an affirmative act that conceals the offense from
government regulators or law enforcement officials, that person shall not be
prosecuted, tried, or punished for a vio]atiqn of, or a conspiracy to violate, any of the
offenses listed below in subsection (b) unless the indictment is returned or the
information is filed within five years after the of%ensc is committed, or within three
years after the offense is. discovered by a government regulator or law enforcement

personnel, whichever is later but in no event later than eight years after the offense is
committed.

"(b) This subsection applies to a violation of --

.
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"(1) Section 309(c)(2), 309(c)(3), 309(c)4), or 311(b)(5) of the Federal
Water Pollution Control Act (33 U.S.C. §§ 1319(c)(2), 1319(c)(3), 1319(c)(4),
or 1321(b)(5));

"(2) Section 105(b) of the Marine Protection, Research, and Sanctuaries
Act of 1972 (33 U.S.C. § 1415(b));

"(3) Section 9(a) of the Act to Prevent Pollution from Ship; (33 U.S.C.
§ 1908(a));

"(4) Section 4108(c) of the Shore Protection Act of 1988 (33 U.S.C. §
2609(c));

"(5) Section 1423 or 1432 of the Safe Drinking Water Act (42 U.S.C..
§§ 300h-2 or 300i-1); |

"(6) Section 3008(d) or 3008(e) of the Resource Conservation and
Recovery Act of 1976 (42 U.S.C. §§ 6928(d) or 6928(e));

"(7) Section 113(c)(1), 113(c)(2), 113(c)(3), or 113(c)(5) of the Clean
Air Act (42 U.S.C. §§ 7413(c)(1), 7413(c)(2), 7413(c)(3), 7413(c)(5));

"(8) Section 103(b), 103(d), or 112(b)(1) of the Comprehensive
Response, Compensation, and Liability Act (42 U.S.C. §§ 9603(b), 9603(d);
9612(b)(1));

"(9) Section 325(b)(4) of the ‘Emergency Planning and Community
Right-to-Kno;v Act of 1986 (42 U.S.C. § 11045(b)(4)); or

"(10) Section 5124 of title 49, United States Code.".
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(b) The table of sections of chapter 213 of title 18, United States Code is amended by
adding after section 3294 the following new section --
"§ 329S. Felony environmental crimes.”.
SEC. 7. ATTEMPTS.
| '(a) Sect.idn 14(b) of the Federal Insecticide, Fungicide, and Rodenticide Act (7
U.S.C. § 1361(b)) is amended by adding a new paragraph 14(b)(5) --

"(5) Attempts.-Any person who attempts to commit the conduct that
constitutes an offense under paragraph (1) of this subsection shall be subject to
the same penalties as those prescribed for such an offense. ".‘

(b) Section 16(b) of the Toxic Substances Control Act (15 U.S.C. § 2615(b)),
is amended by insérting “(1)” before “Any” and by adding the following new
paragraph --

"(2) Any person who attempts to commit the conduct that constitutes
any offense under paragraph (1) of this subsection shall be subject to the same
penalties as those prescribed for such offense.". |
(c) Section 309(c) of the Federal Water Pollution Control Act (33 U.S.C. §

1319(c)), is amended by adding after paragraph (7) the following new paragraph
309(c)(8) --

"(8) Any person who attempts to commit the conduct that constitutes

any offense under paragraphs (2), (3) or (4) of this subsection shall be subject

to the same penalties as those prescribed for such offense.”.
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(d) Section 105(c) of the Marine Protection, Research, and Sanctuaries Act of
1972 (33 U.S.C. § 1415(b)), is amended by striking “and” at the end of paragraph (1),
striking the period at the end of (2)(B), and inserting *; and”, and adding after
paragl;aph (2) the following new paragraph --

"(3) Any person who attempts to cothit the conduct that constitutes
any offense under paragraph (1) of this subsection shall be subject to the same
penalties as those prescribed for such offense.”.

(e) Section 9(a) of the Act to Prevent Pollution from Ships (33 U.S.C. §
1908(a)), is amended by inserting “(1)” before “(A)” and by adding the following new
paragraph --

"(2) Any person who attempts to commit the conduct that constitutes
any offense under paragraph (1) of this subsection shall be subject to the same
penalties as those prescribed for such offense.".

(f) Section 3008 of the Resource Conservation and Recovery Act of 1976 (42
U.S.C. § 6928), is amended by adding after subsection 3008(h) the following new
subsection --

"(i) Any person who attempts to commit the conduct that constitutes
any offense under subsections (d) or () of this section shall be subject to the
same pena.ltie; as those prescribed for such offense.”.

(g) Section 113(c) of the Clean Air Act (42 U.S.C. § 7413), is amended by

adding after paragraph 6 the following new paragraph --

10
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“(7) Any person who attempts to commit the conduct that constitutes
any offense under subsections (1) or (2) of this section shall be subject to the
same penalties as those prescribed for such offense.".
SEC. 8. ENVIRONMENTAL CRIMES RESTITUTION.
" (a) Section 3663(a)(1) of title 18, United States Code, is amended by striking
"or" before "section 46312" and inserting "or an environmental crime listed in section
3674 of this title," after "section 3663A(c),"

(b) Subsection 3663(b) of title 18, United States Code, is amended by striking
“and” at the end of paragraph (4), striking the period at the end of paragraph (5) and
inserting “; and”, and adding after paragraph (5) the following new paragraph --

"(6) in the case of an offense resulting in pollution of or damage to the
environment, pay for removal and remediation of the environmental pollution
or damage and restoration of the environment, to the extent of the pollution or
damage resultifxg from the offense; in such a case, the term ‘victim’ in section
3663(a)(2) includes a community or communities, whether or not the members

are individually identified.".

SEC. 9. PREVENTION OF ALIENATION OR DISPOSAL OF ASSETS
NEEDED TO REMEDY ENVIRONMENTAL HARMS CAUSED BY
ENVIRONMENTAL CRIMES

(a) Chapter 39 of title 18, United States Code, is amended by adding the

following new section --

11
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"'§ 839. Prejudgment Orders to Secure Payment for Environmental Damage.

"(a) At the time of the filing of an indictment or information for the violation
of any of the statutory provisions set forth in 18 U.S.C. § 838(a), or at any time
thereafter, if after notice to the defendant, the government shows probable cause to
believe that --

(1) the defendant may conceal, alienate or dispose of property, or place
property outside the jurisdiction of the federal district courts; and,

(2) the defendant will thereby reduce or impair the defendant’s ability to
pay restitution, in whole or in part, including removal or reﬁediaﬁon of
environmerital pollution or damage and restoration of the environment resulting

from the statutory violation(s),

the district court may order the defendant not to alienate or dispose of any such
property, or place such property outside the jurisdiction of the federal district courts,
without leave of the court. The government shall bear the burden of proving, by a
preponderance of the evidence, the cost for the removal or remediation of the
environmental pollution or damage and restoration of the environment.

"(b) Defenses

The defendant may establish the following affirmative defenses to a motion by the
government under this section --
(1) that the defendant possesses other assets sufficient to pay restitution,

including the costs of removal or remediation of the environmental

1z
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pollution or damage and restoration of the environment resulting from
the statutory violation(s), provided that the defendant places those other
assets uﬁder the control of the court, or

(2) that restitution, including the removal or remediation of the
environmental pollution or damage and restoration of the environment,

has been accomplished to the satisfaction of the government.
"(c) Procedures
Any proceeding under this section shall be governed by the Federal Rules of Criminal
Procedure.
"(d) Property Defined
For the purposes of this section, "property” shall include --
(1) Real property, including things growing on, affixed to, and found in
land; and,
) Tangible and intangible personal property, including money, rights,
priviléges, interests, ciaims and securities.
“(e) Expiration of Order
The court may amend an Order issued pursuant to this section at any time. In no
event, however, shall the Order extend beyond sentencing, in the case of a conviction,
or a dismissal or acquittal of the prosecuﬁon.
"(f) All .Writs Act
Nothing in this section shall in ény manner diminish the powérs of the court otherwise

available under the All Writs Act, 28 U.S.C. § 1651.".

13
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THE ENVIRONMENTAL CRIMES AND ENFORCEMENT ACT OF 1936

SECTION-BY-SECTION ANALYSIS
Section 1

Section 1 sets out the short title of this bill, the
"Environmental Crimes and Enforcement Act of 1996."

Section 2

Section 2 states the Congressional findings upon which the
Act is based. Specifically, the findings are that environmental
criminal enforcement plays a critical role in the protection of
human health, public safety, and the environment, and that these
efforts are greatly enhanced by close cooperaticn and
coordination among federal, state, and local authorities. The
purpose of the legislation is to increase protection of the
environment by strengthening federal law enforcement and by
increasing the effectiveness of joint federal, state, and local
criminal environmental enforcement efforts.

Section 3

Section 3 authorizes federal district courts to order
convicted criminals to reimburse states and localities for costs
they incur during federal enviroamental prosecutions. Moneys
paid to state and local governments under this provision may be
used solely for environmental law enforcement. This
reimbursement provision applies to prosecutions under the Federal
Insecticide, Fungicide, and Rodenticide Act (FIFRA); the Toxic
Substances Control Act (TSCA); the Rivers and Harbors
Appropriations Act of 1899; the Federal Water Pollution Control
Act; the Marine Protection, Research, and Sanctuaries Act; the
Act to Prevent Pollution from Ships; the Shore Protection Act;
the Safe Drinking Water Act; the Resource Conservation and
Recovery Act; the Clean Air Act; the Comprehensive Environmental
Response, . Compensation, and Liability Act; the Emergency Planning
and Community Right-to-Know Act; the Federal Land Policy and
Management Act; and 49 U.S.C. § 5124, relating to transportation
of hazardous materials. .

This provision will strengthen criminal environmental
enforcement by fostering cocperative efforts among federal,
state, and local officials. State and local inspectors and
investigators often initiate what become federal enforcement A
actions, and they continue to work with federal officials through
the trial stage. For example, state laboratories provide
analytical support. State and local prosecutors participate in
joint task forces and are cross-designated as Special Assistant
United States Attorneys. Although certain state courts may award
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costs to state and local governments in state criminal
proceedings, federal courts are not now expressly authorized to
order such reimbursement. Providing for reimbursement will
greatly increase the ability of state and local officials to
cooperate in federal criminal proceedings to address violations
of environmental law. Joint enforcement efforts alsoc make the
- federal program more responsive to local communities.

Because the court may order reimbursement only upon motion
of the United States, the discretion of both the federal
prosecutor and the court will serve as a check against
unwarranted cost awards. Allowable costs are limited to those
incurred by a state or local government or agency for assistance
to the federal government’s investigation and prosecution of a
case. Costs imposed on a defendant are payable directly to the
state or local government in a manner analogous to the payment of
restitution directly to the victims of a crime, thus obviating
the need for a separate federal fund or federal administrator to
collect and transfer the monies.

Section 4

v Section 4 provides for enhanced punishment where a criminal

violation of specified environmental laws directly or proximately
causes serious bodily injury or death to any person, including
any federal, state, local, or tribal government official.

Police officers, firefighters, paramedics and other public
safety and public health personnel, often are the first on the
scene of an environmental crime. In their efforts to protect
others from harm, they themselves may suffer serious injury or
death resulting from other people’s criminal mishandling of
dangerous materials or failure to comply with their legal duty to
notify the government of releases of dangerous substances.
Members of the public can also be injured or killed as a result
of environmental crimes.

, Section 4 will ensure that the criminals who cause this
suffering will face an appropriately severe, enhanced punishment
upon conviction. It does not establish a new or different crime,
but instead provides for enhanced terms of imprisonment and
enhanced fines for persons convicted of felony violations under
-specified federal environmental laws where death or serious
injury results. The laws covered by this provision are: the
. Federal Water Pollution Contrecl Act; the Marine Protection,
Research, and Sanctuaries Act; the Resource Conservation and
Recovery Act; the Clean Air Act; the Comprehensive Environmental
Response, Compensation, and Liability Act; the Emergency Planning
and Community Right-to-Know Act; and 49 U.S.C. § 5124. The
section also provides for enhanced penalties for environmental
misdemeanors under Federal Insecticide Fungicide and Rodenticide
Act and Toxic Substances Control Act where death or serious
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injury results, thereby transforming those violations into
felonies.

For enhanced punishment to be imposed, section 4 requires
that the defendant commit the underlying environmental crime and
that the crime be the direct or proximate cause of serious bodily
injury or death. ' The requirement of "direct or proximate"
causation is in line with language used in other criminal
provisions, gee, e.g., 18 U.S.C. § 844 (persocnal injury resulting
from arson), and limits the sentence enhancer to appropriate
cases. Those who commit environmental crimes, for example, by
illegally storing hazardous waste, are on notice that their
actions may cause serious injury or death to other persons.
Unlike existing endangerment provisions in certain environmental
statutes that apply to threatened injuries, Section 4 requires
actual injury or death, but does not require that the defendant
intend or know of the injury or death that the defendant‘s crime
causes. Such a result is reasonably foreseeable when the covered
crimes are committed.

For the most part, the definition of "serious bodily injury"
in Section 4 follows similar definitions in 18 U.S.C. § 113
(assaults within maritime and territorial jurisdiction) and 18
U.S.C. § 1365(g) (3) (tampering with consumer products). The
definition in Section 4, however, does not include "substantial
risk of death." In other words, actual serious bodily injury or
death (not just the risk of injury or death) must occur for
enhanced punishment to be imposed under Section 4. Section ¢
also includes "unconsciousness" within the definition of "serious
bodily injury," thereby conforming to the definition of that term
in the federal hazardous waste laws at 42 U.S.C. § 6928(f) (6).

Section 4 specifically lists certain government employees
whose death or injury could trigger enhanced punishment. This
listing is not intended to exclude other persons,. including other
government employees, from the provision’s coverage, but rather
to emphasize that the specified government employees are exposed
to special risks and are thus especially likely to benefit from
the added deterrence and protection engendered by this provision.

Section 5

Section 5 responds to the urgent need expressed by state and
local officials for additional federal training on environmental
criminal enforcement. It establishes within the Environmental
Protection Agency a separate program dedicated to the training of
state and local law enforcement personnel in the investigation of
environmental crimes. '

States and local governments are undertaking an expanded
role in environmental enforcement, not only of their own laws but
also of federal statutes pursuant to delegated authority. The
Environmental Protection Agency has regularly trained state and
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local investigators and regulatory personnel in courses conducted
at the Federal Law Enforcement Training Center (FLETC) in Glynco,
GA. The need and demand for such training, however, has been
greatly increasing. :

Section 6

Section 6 provides for an extension of the statute of
limitations where a violator has engaged in affirmative acts of
concealment of specified environmental crimes.

As is the case for mcst federal crimes, federal
environmental crimes are currently subject to a five-year statute
of limitations, which runs from the time the offense is
committed. 18 U.S.C. § 3282. Some environmental crimes,
including some of the most egregious ones, involve affirmative
acts of concealment by the wrongdoers. Criminals who are the
most deceptive, and thus able to hide their wrongdoing the
longest, are most likely to escape the legal consequences of
their acts through expiration of the statute of limitations.

Section 6 addresses this problem for a specified list of
felony violations of environmental statutes by extending the
limitations period for up to three years beyond the traditional
five-year period when the defendant commits an affirmative act of
concealment. In these circumstances, the limitation period
extends to three years after discovery of the crime by the
government. In no event does the limitations period extend
beyond eight years after the offense was committed. This
extended limitations period covers violations of various
provisions under the Federal Water Pollution Control Act; the
Marine Protection, Research, and Sanctuaries Act; the Act to
Prevent Pollution from Ships; the Shore Protection Act; the Safe
Drinking Water Act; the Resource Conservation and Recovery Act;
the Clean Air Act; the Comprehensive Environmental Response,
Compensation, and Liability Act; the Emergency Planning and
Community Right-to-Know Act; and 49 U.S.C. § 5124.

For example, if a violator committed an affirmative act of
concealment and the environmental crime were not discovered until
three, four, or five years after it was committed, Section 6
would extend the statute of limitations to six, seven, or eight

years after the crime was committed, respectively -- that is, up
to three years after the time of discovery with an eight year
cap. If a violator committed an affirmative act of concealment

but the crime were nevertheless discovered by the government
immediately after it was committed, there would be no extension
under Section 6, and the limitations period would be the five-
year period running from the time the crime was committed.
Similarly, where there was no affirmative act of concealment, the
fiye-year period would apply and would run from commission of the
crime. :
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The burden rests on the government to prove an affirmative
act of concealment under Section 6. - '

- Section 7

Section 7 amends specified environmental statutes to add
attempt provisions. Under these new provisions, any person who
attempts to commit an offense shall be subject to the same
penalties as those prescribed for the offense itself.

The rationale for these new attempt provisions is similar to
that for comparable provisions in other federal criminal
gtatutes. Under these existing attempt laws, when law
enforcement authorities uncover planned criminal activity and a
substantial step is taken towards the commission of the crime,
the crime can be stopped before it is completed and the
perpetrator may still be prosecuted. For example, federal law
makes attempted bank robbery a crime, punishable the same as bank
robbery. 18 U.S.C. § 2113(a). Similar attempt provisions exist
for numerous other crimes, such as uttering a Treasury check with
forged endorsement (18 U.S.C. §§ 510); bank fraud (18 U.S.C. §
1344); damage to government property (18 U.S.C. § 1361);
obstruction of court orders (18 U.S.C. § 1509); and obtaining
mail by fraud or deception (18 U.S.C. § 1708).

There has been only one attempt provision in federal
environmental criminal enforcement statutes. As a result,
federal agents have been placed in the untenable situation of
choosing between obtaining evidence necessary for a criminal
prosecution and preventing pollution from occurring. For
example, without an attempt statute, if agents stop a would-be
environmental criminal from dumping hazardous waste, the
perpetrator cannot be prosecuted for illegal dumping because no
environmental crime has occurred. Only if the agents allow the
dumping to occur, with the possibility of damage to the
environment and risk to the public health, could the perpetrator
be prosecuted for illegal dumping. These attempt provisions
allow law enforcement personnel to stop environmental crimes
before they are completed and still bring the wrongdoer to
justice.

Attempt statutes serve another very important purpose in law
enforcement. Undercover operations are widely recognized as a
valuable tool to ferret out serious crimes. Where dangerous
substances are involved, however, undercover operations carry the
risk that the government will lose control of the substances and
the public subsequently will be exposed to them. Attempt
provisions facilitate undercover investigations by allowing
prosecution where a defendant purposely engages in conduct that
would constitute the crime if the circumstances were as the
defendant believes them to be. Where feasible, attempt
provisions allow the government to substitute benign substances
for the substances that make the conduct illegal but still
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prosecute for attempt the person who believes he is engaging in
illegal conduct.

The new language added by Section 7 is analogous to the
attempt provision contained in the federal drug lays. 21 U.s.cC.
§ 846. An attempt to commit the conduct constituting one of
specified environmental criminal offenses is punished in the same
manner as the offense itself.

Section 8

Section 8 amends the federal restitution statutes to clarify
the authority of the courts to provide for restitution to all
victims in environmental crimes cases.

Existing regtitution statutes provide for restitution for
bodily injury and propexty loss. Those categories of restitution
address the harm suffered by victims of violent and economic
crimes and are intended to make them whole for their physical
injuries and pecuniary damages. The victims of environmental
crimes also may suffer physical injuries and pecuniary losses.
Indeed, environmental crimes often are economic crimes. At the
same time, however, an environmental crime also may cause more
widespread and longstanding damage, with the harm inflicted on
all members of a community or communities affected by the
environmental pollution or damage.

Section 8 clarifies the existing authority of the courts by
including environmental offenses among the crimes explicitly
enumerated in the restitution statutes. It makes plain that the
costs of removal and remediation of environmental pollution or
damage, and required restoration of the environment, are included
within the coverage of that statute, to the extent of the
pellution or damage resulting from the offense. This section
recognizes that environmental crimes c¢can harm entire communities
and clarifies that the definition of "victim" in the restitution
statutes may include all members of a community or communities,
whether or not they are individually identified.

Section 9

Section 9 authorizes the government, after notice to the
defendant, to seek an order from the court to prevent a defendant
charged with an environmental crime from dealing with its assets
in a manner that would impair its ability to pay for the harm
caused by its environmental violations. The government bears the
burden of establishing the costs involved, and the defendant may
avert such an order by showing that it retains sufficient assets
to cover those costs or that it already has paid such costs. The
Federal Rules of Criminal Procedure govern any proceedings under
this section for an order to prevent the disposal or alienation
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of assets. Such an order expires at the point of sentencing, or
of diemissal or acgquittal of the prosecution.

This section expressly codifies the authority already
available to a court under the All Writs Act, 28 U.S.C. § 1651.
It will prevent a defendant, during the pendency of criminal
environmental charges, from concealing, disposing of, or
otherwise dealing with its assets in such a manner that, if it is
convicted and is ordered to pay the costs of the harm caused by
its actions, sufficient assets no longer will be available for
that purpose. If such authority were not available, defendants
could easily thwart the purposes of the restitution provisions of
this act and those found elsewhere in the law. Similar
authority, to prevent the disposal of agsets to pay for
violations of law, can be found at 18 U.S.C. § 1345 (Injunctions
against Fraud). At the same time, the section allows a defendant
that can show that defendante other assets will be sufficient to
pay for such harm, or that such costs already have been paid, to
avoid being burdened by such an order.
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ENVIRONMENTAL CRIMES AND ENFORCEMENT ACT OF 1996

Federal investigation and prosecution of environmental crimes are critical to the
protection of public health and safety and the environment. The Environmental Crimes
and Enforcement Act of 1996 will strengthen the partnership among federal, state,
and local enforcement officials and greatly enhance their abilities to prosecute
environmental criminals. Below is a summary of the Act’s major provisions.

for State and Local Governments -- The Act authorizes federal
courts to order convicted criminals to reimburse state and local governments for costs
they incur supporting federal environmental prosecutions. State and local
governments already provide crucial support to federal environmental enforcement
efforts, but they now do so at their own expense. At a time of shrinking budgets,
cost reimbursement to states and localities by the criminal will greatly enhance federal,
state, and local cooperation in federal environmental enforcement efforts.

ed_Punishment for Serious Injury or Death -- The Act provides for

enhanced punishment where a criminal violation of the environmental laws causes

serious injury or death to a public official or anyone else. Police officers, fire fighters,

other public officials, and members of the public can suffer serious injury or death

where environmental criminals mishandle dangerous chemicals and other hazardous

materials. This legislation will ensure that the criminals who cause this suffering will
face an appropriately enhanced punishment upon conviction.

New Tools for Prosecuting Concealed Crimes -- Environmental criminals can
currently escape justice by hiding their wrongdoing long enough to invoke the statute
of limitations against prosecution. As a result, the most devious violators are often
the most difficult to punish. The Act remedies this problem by extending the statute
of limitations where the violator has affirmatively concealed the environmental crime.
New "Attempt" Provisions -- This legisiation adds "attempt" provisions to
environmental statutes so that we may prosecute an environmental criminal even
when we stop'a crime in progress. Today, if a federal agent stops a would-be criminal
who is attempting to commit an environmental crime, it might well be impossible to
bring the criminal to justice. Adding attempt provisions will solve this problem by
allowing for apprehension and prosecution before the crime is completed and before
the environment is damaged. These provisions will also enhance investigations by
allowing for the use of environmentally benign substances in undercover operations.

Restitution -- The Act will amend the federal restitution statutes to clarify that
courts may provide for restitution to all victims in environmental crimes cases. This
revision will help provide relief to all members of the community who suffer harm as
a result of environmental crimes. It will also make explicit the authority of federal
courts to prevent those charged with environmental crimes from disposing of assets
needed to pay for the damages caused by their violations.

Training -- The Act will respond to the urgent need expressed by state and local
officials for additional federal training on environmental criminal enforcement.
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Compromise Proposal on Prejudgment Remedies

Background: Most prejudgment remedies we have reviewed are preliminary to seizure or
forfeiture, to which a number of concerns have been raised.

This more limited lien would simply be security for ultimate payment of penalties and other
obligations arising from conviction or related to the violation. The defendant could even
continue to use (but not convey) the property in the ordinary course of business (addressing
concern that innocent employees would suffer for the violations of the defendant). The scope
of any hearing would be highly limited (addressing concern about pretrial discovery), but
quite consistent with due process given the limited effect of the lien.

Proposal: Title 18 would be amended to add a new section as with the following provisions:
Special Lien in Cases of Crimes Against Public Health or the Environment.

(a) NOTICE OF LIEN -- At the commencement, or at any time during, the
prosecution of a person for a violation of any law of the United States protecting
public health, the environment, or natural resources, a United States Attorney may file
with the clerk of the appropriate United States District Court a notice of lien with
respect to any property owned by the defendant, and any instrumentalities or proceeds
with a nexus to the violation regardless of ownership. The notice shall be supported
with the following:

(1) a showing of probable cause that the defendant committed the violation or
that the instrumentalities or proceeds have a nexus to the violation;

(2) the district, court, and docket number of the proceeding in which the
violation has been charged; and

(3) particular notice of the property and ownership of all property covered by
the lien.

(b) EFFECT OF LIEN -- The llen described by the notice required under
subsection (a) --

(1) shall be in favor of the United States;
(2) shall commence and attach at the time of filing;

(3) shall be superior to the interest of any other person created subsequent to
the filing of the notice;

(4) shall not affect the use to which the property, assets, or instrumentalities
may be put for lawful activity, nor the right of the defendant to receive rents,



proceeds, or make other profit from the lawful use and ownership of the
property or otherwise to carry on a lawful trade or business, during the
pendency of the proceeding in which the violation will be adjudicated;

(5) shall preclude the sale, conveyance, transfer, or other disposition of the
property, instrumentality, or proceeds while the lien exists, except by consent
of the United States Attorney;

(6) shall subject any and all assets covered by the lien to foreclosure if, one
hundred and twenty (120) days after conviction of the violation, a defendant
fails to meet the requirements for termination of the lien. Proceeds from
foreclosure shall be retained in the registry of the court and applied to the
obligations described in paragraph (c)(2).

(c) TERMINATION OF LIEN -- The special lien created by this section shall
continue in effect until the earlier of the following:

(1) the defendant has been acquitted, or the United States Attorney has
abandoned prosecution, of the asserted violation; or

(2) the defendant has been convicted of the violation but establishes to the
satisfaction of the court that all of the following obhgatlons have been paid or
otherwise satisfied:

(a) Fines, penalties, assessments, and restitution obligations to the
United States, as well as affected states and local governments, have
been paid;

(b) The threat to public health, the environment, or natural resources
created by the violation has been abated, mitigated, or eliminated, and
the environment or natural resource has been remediated or restored, as
appropriate; and -

(c) costs of investigation, prosecution, and litigation incurred by state or
local law enforcement, public health, environment, and natural resource
agencies have been reimbursed to the extent requested;

or o

(3) the United States Attorney moves to vacate the lien in the exercise of its
discretion.

(d) HEARING -- A defendant may, upon motion filed within fourteen days after ‘
filing of the lien notice, request a hearing to contest the notice. The court shall hear
and decide such motion as expeditiously as possible, and shall not permit dlscovery by

any party.



il

TO:
FROM:
ONMB CONTACT:

SUBJECT:

DEADLINE:

EAECUITIVE UFFICE UF THE PRESIDENT -
OFFICE OF MANAGEMENT AND BUDGET LRMNO: 5318

Washington, D.C. 20503-0001 FILE NO: 2124
8/7/96
LEGISLATIVE REFERRAL MEMORANDUM Total Page(s): 23
Legislative Liaison Officer - Distribution below:

" 3

Ron PETERSON & v fm«(for) Assistant Director for Legislative Reference

Holly FITTER 395-3233 Legislative Assistant's Line;  395-6194

C=US, A=TELEMAIL, P=GOV+EOP, O=OMB, OU1=LRD, S=FITTER, G=ELYSE, I=H
fitter_e@a1.eop.gov

Carol DENNIS  395-4822

“*REVISED** JUSTICE Proposed Draft Bill: The Environmental Crimes and
Enforcement Act of 1996

10:00 AM Monday, August 12,1996

In accordance with OMB Circular A-19, OMB requests the views of your agency on the above subjéct before
advising on its relationship to the program of the President.

Please advise us if this item will affect direct spending or receipts for purposes of the "Pay-As-You-Go"
provisions of Title XlIl of the Omnibus Budget Reconciliation Act of 1990.

DISTRIBUTION
AGENCIES:

EOP:

Sov 2

LIST:

19-Council on Environmental Quality - Michelle Denton - 2023955750
29-DEFENSE - Samuel T. Brick, Jr. - 7036971305

32-ENERGY - Bob Rabben - 2025866718

33-Environmental Protection Agency - Chris Hoff - 2022605414
76-National Economic Council - Sonyia Matthews - 2024562174
117-TRANSPORTATION - Tom Herlihy - 2023664687
Campbell_B

Holstein_E

Regas_D

Simon_G

Rettman_R

Haun_D

Stigile_A

Fitzpatrick_M
Fraas_A
Fein_D
Burke_D
Lance_L



RESPONSE TO LRM NO: 5318
LEGISLATIVE REFERRAL
MEMORANDUM FILE NO: 2124

If your response to this request for views is short (e.g., concur/no comment), we prefer that you respond by e-mail or
by faxing us this response sheet. }
If the response is short and you prefer to call, please call the branch-wide line shown below (NOT the analyst's line)
to leave a message with a legislative assistant.
You may also respond by:
(1) calling the analyst/attorney's direct line (you will be connected to voice mail if the analyst does not answer); or
(2) sending us a memo or letter
Please include the LRM number shown above, and the subject shown below.

TO: Holly FITTER  395-3233
Office of Management and Budget
Fax Number: 395-5691
Branch-Wide Line (to reach legislative assistant): 395-6194

FROM: ‘ (Date)

(Name)

(Agency)

(Telephone)

SUBJECT: **REVISED** JUSTICE Proposed Draft Bill: The Environmental Crimes and
Enforcement Act of 1996 -

The following is the response of our agency to your request for views on the above-captioned subject:
Concur

No Objection

No Comment

See proposed edits on pages

Other:

FAX RETURN of pages, attached to this response sheet



A BILL

To increase penalties and strengthen enforcement of environmental crimes, and for other
purposes.
Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled,
SECTION 1. SHORT TITLE.
This Act may be cited as the “Environmental Crimes and Enforcement Act of
1996".
SEC. 2. FINDINGS.
The Congress finds that --
(1) Federal investigation and prosecution of environmental crimes play a
critical role in the protection of human health, public safety, and the:
environment;
(2) the effectiveness of environmental criminal enforcement efforts is greatly
strgngthened by close cooperation and coordination among federal, state, and
local Iauthorities; and
(3) legislation is needed to facilitate fqdera.l investigation and prosecution of
environmental crimes and to increase the effectiveness of joint federal, state,
and local criminal enforcement efforts.
SEC. 3. JOINT FEDERAL, STATE AND LOCAL ENVIRONMENTAL
ENFORCEMENT.
(a) Chapter 232 of title 18 is amended by adding after section 3673 the

following new section 3674 --
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"§ 3674. Reimbursement of State or local government costs for assistance
in Federal investigation and prosecution of environmental crimes.

"(a) Upon the motion of the United States, any person who is found
guilty of a crimiﬁal violation of federal environmental law, or conspiracy to
violate such law, may be ordered to pay the costs incurred by a state or local
government or an agency thereof for assistance to the federal government’s
investigation and prosecution of the case. Such monies paid shall be used
solely for the purpose of environmental law enforcement.

“(b) This subsection applies to a violation of any of the following
statutes, or conspiracy to violate any of the following statutes --

"(1) Section 14(b) of the Federal Insccticide, Fungicide, and

Rodenticide Act (7 U.S.C. § 1361(5)); o

"(2) Section 16(b) of the Toxic Substances Control Act (15

U.S.C. § 2615(b)); |

"(3) Sections 10, 12, 13, and 16 of the Rivers and Harbors

Appropriations Act of 1899 (33 U.S.C. §§ 403, 406, 407, 411);

"(4) Sections 309(c) and 311(b)(S) of the Federal Water

Pollution Control Act (33 U.S.C. §§ 1319(c), 1321(b)(5));

'(5) Section 105(5) of the Marine Protection, Research, and

Sanctuaries Act of 1972 (33 U.S.C. § 1415(b));

"(6) Section 9(a) of the Act to Prevent Pollution from Ships (33

U.S.C. § 1908(a));

7]
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"(7) Section 4108(c) of the Shore Protection Act of 1988 (33
US.C. § 2609(c));

"(8) Sections 1423 and 1432 of the Safe Drinking Water Act (42
U.S.C. §§ 300h-2, 300i-1);

"(9) Sections 3008(d), 3008(e) and 3008(I) of the Resource
Conservation and Recovery Act of 1.976 (42 UTS.C. §§ 6928(d),
6928(¢), 6928(1));

"(10) Section 113(c) of the Clean Air Act (42 U.S.C. § 7413(c));

"(11) Sections 103(b), 103(d), and 112(b)(1) of the
Comprehensive Environmental Response, Compensation, and Liability
Act (42 U.S.C. §§ 9603(b), 9603(d), 9612(b)(1));

"(12) Section 325(b)(4) of the Emergency Planning and
Community Right-to-Know Act of 1986 (42 U.S.C. § 11045(b)(4));

(13) Section 303(a) of the Federal Land Policy and
Management Act of 1976 (43 U.S.C. § 1733(a)); or

"(14) Section 5124 of title 49, United States Code.".

(b) The table of sections of chapter 232 of title 18, United States Code is

amended by adding the following after the item relating to section 3673:

“3674. Reimbursement of State or local government costs for assistance

in Federal investigation and prosecution of environmental crimes.”.

SEC. 4. PROTECTION OF GOVERNMENT EMPLOYEES AND THE PUBLIC.



(a) Chapter 39 of title 18, United States Code, is amended by adding the
- following new section:

"§ 838. Protection of government employees and the vpublic from
environmental crimes.

"(a) Any person who commits a criminal violation of a federal environmental
law ideﬁtiﬁed in this paragraph that is the direct or proximate cause of serious bodily
injury to or death of any person, including a federal, state, local or tribal govmnt
employee performing official duties, as a result of the violation, shall be subjéct to a
maximum term of imprisonmenf of twenty. years, a fine of not more than $500,000, or |
both, and, if the defendant is an organization, to a fine of not more than $2,000,000.
The laws to which this subsection applies are --

"(1) Section 309(c)(2), 309(c)(4), or 311(b)(5) of the Federal Water

Pollution Control Act (33 U.S.C. §§ 1319(c)(2), 1319(c)(4), 1321(b)(5));

"(2) .Section 105(b) of the Marine Protection, Research, and Sanctuaries

Act of 1972 (33 U.S.C. § 1415(b));

"(3) Section 3608(d) of the Resource Conservation and R;apovery Act of

1976 (42 U.S.C. § 6928(d));

"(4) Section 113(c)(1) or 113(c)(2) of the Clean Air Act (42 U.S.C. §§

7813(c)(1), 7413(©)(2);

"(5) Section 103(b) or 103(d) of the Comprehensive Response,

Compensation, and Liability Act (42 U.S.C. §§ 9603(b), 9603(d));

"(6) Section 325(b)(d) of the Emergency Planning and Community

Right-to-Know Act of 1986 (42 U.S.C. § 11045(b)(4)); or
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"(7) Section 5124 of title 49, United States Code.

"(b) Any person who commits a criminal violation of federal environmental law
identified in this subsection that is the direct or proximate cause of serious bodily
injury to or death of any person, including a federal, state, local or tribal government
employee performing official duties, as a result of theAviolation, shall be subject to a
maximum term of imprisonment of five ycaré, a fine of not more than $250,000, or
both, and, if a defendant is an organization, to a fine of not more than $1,000,000.

The laws to which this subsection épplies are --
| "(1) Section 14(b) of the Federal Insécticide, Fungicide, and Rodenticide
Act (7 U.S.C. § 1361(b)); or
"(2) Segtion 16(b) of the Toxic Substances Control Act (15 U.S.C. §

2615(b)).

"(c) For purposes of this section, the term "serious bodily injﬁry" means bodily

injury which involves --

_"(1) unconsciousness;

"(2) extreme physical pain;

"(3) protracted and obvious disfigurement; or

"(4) protracted loss or impairment of the function of a bodily member,
organ, or mental faculty.

"(d) For purposes of this section, the term "government employec" includes a
pcréon who, as part of that person’s official duties, has thé responsibility to respond to,

investigate or report environmental violations, including, but not limited to: a police
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law enforcement personnel shall include, among others, the following: inspectors, civil
and criminal investigators, technical experts, regulators, government lawyers, and police..

(c) The Secretary of the Treasury shall transfer to the Account $1,000,000 for
fiscal year 1997 and thereafter $2,000,000 each fiscal year, in such amounts as are
provided in appropriation Acts, for use in carrying out the provisions of this section.
Moneys in the Account, to the extent determined by the Administrator io be in excess
of the amounts needed for purposes of this section, shall be returned to the general
revenues of the Treasury. |

(d) This section does not reduée or otherwise modify or limit any other
authorization for appropriations available to the Environmental Protection Agency.
SEC. 6. STATUTE OF LIMITATIONS.

(a) Chapter 213 of title 18, United State Code, is amended by adding after
section 3294 the following new section --

"§ 3295. Felony eni'ironmental crimes,

"(a) No person shall be prosecuted, tried, or punished for a violation of, or a
conspiracy to violate, any of the offenses listed in subsection (b) unless the indictment
is returned or the information is filed within five years after the offense is committed;
however, when a person commits -an affirmative act that conceals the offense from
government regulators or law enforcement officials, that person shall not be
prosecuted, tried, or punished for a violation of, or a conspiracy to violate, any of the
offenses listed below in subsection (b) unless the indictment is returned or the
information is filed within five years after the offense is committed, or within three

years after the offense is discovered by a government regulator or law enforcement
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personnel, whichever is later but in no event later than eight years after the offense is
comumitted.
"(b) This subsection applies to a violation of -- |

"(1) Section 309(c)(2), 309(c)(3), 309(c)(4), or 311(b)(5) of the Federal
Water Pollution Control Act (33 U.S.C. §§ 1319(c)(2), 1319(c)(3), 1319(c)(4),
or 1321(b)(5)); '

"(2) Section 105(b) of the Marine Protection, Research, and Sanctuaries
‘Act of 1972 (33 US.C. § 1415(b));

"(3) Section 9(a) of the Act to Prevent Pollution from Ships (33 U.S.C.
§ 1908(a)); |

"(4) Section 4108(c) of the Shore Protection Act of 1988 (33 U.S.C. §
2609(c));

"(5) Section 1423 or 1432 of the Safe Drinking Water Act (42 U.S.C.
§§ 300h-2 or 300i-1);

"(6) Section 3008(d) or 3008(e) of the Resource Consérvation and
Recovery Act of 1976 (42 U.S.C. §§ 6928(d) or 6928(e)); |

"(7) Section 113(c)(1), 113(c)(2), 113(c)(3), or 113(c)(5) of the Clean
Air Act (42 US.C. §§ 7413(c)(1), 7413(c)(2), 7413(c)(3), 7413(c)(5));

"(8) Section 103(b), 103(d), or ‘1 12(bj(1) of th_e Comprehensive
Response, Compensation, and Liability Act (42 U.S.C. §§ 9603(b), 9603(d);
9612(b)(1)); |

"(9) Section 325(b)(4) of the Emergency Planning and Community
Right-to-Know Act of 1986 (42 U.S.C. § 11045(b)(4)); or

2022723881,
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"(10) Section 5124 of title 49, United States éode.".

(b) The table of sections of chapter 213 of title 18, United States Code is amended by
adding after section 3294 the following new section --

"§ 3295. Felony environmental crimes.”.

SEC. 7. ATTEMPTS.

(a) Section 14(b) of the Federal Insecticide, Fungicide, and Rodenticide Act (7
U.S.C. § 1361(b)) is amended by adding a new paragraph 14(b)(5) --

"(5) Attempts.-Any person who attempts to commit the conduct that
conétitutes an offense under paragraph (1) of this subsection shall be subject to
the same penalties as those prescribed for suéh an éffense.“.. _

(b) Section 16(b) of the Toxic Substances Control Act s U.S.C. § 2615(b)),
is amended by inserting “(1)” before “Any” and by adding the following new
paragraph -- |

| "(2) Any person who attempts to commit the conduct that constitutes
any offense under paragraph (1) of this subsection shall be subject to the same
penalties as those prescribed for such offense.”.

(c) Section 309(c) of the ‘Federal Water Pollution Control Act B3 USC. §
1319(c)), is amended by adding after paragréph (7) the following new péragraph
309(c)(8) --

"(8) Any person who attempts to commit the .conduct that cqnsﬁmtes

. any offense under paragraphs (2), (3) or (4) of this subsection shall be subject

to the same penalties as those prescribed for such offense.".
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(d) Section 105(c) of the Marine Protection, Research, and Sanctuaries Act of
1972 (33 U.S.C. § 1415(b)), is amended by striking “and” at the end of paragraph (1),
striking the period at the end of (2)(B), and inserting *“; and”, and adding after
paragraph (2) the following new paragraph --

"(3) Any person who attempts to commit the conduct that constitutes
any offense under paragraph (1) of this subsection shall be subject to the same
penalties as those prescribed for such offense.".

(e) Section 9(a) of the Act to Prevent Pollution from Ships (33 U.S.C.-§
1908(a)), is amended by inserting “(1)” before “(A)” and by adding the following new
paragraph -- |

"(2) Any person who attempts to ct;mmit the conduct that constitutes
any offense under paragraph (1) of this subsection shall be subject to the same
penalties as those prescribed for such offense.".

(f) Section 3008 of the Resburce Conservation and Recovéry Act of 1976 (42
U.S.C. § 6928), is amended by adding after subsection 3008@) the following new
subsection --

"(i) Any person who attempts to commit the conduct that constitutes
ény offense under subsections (d) or (e) of this section shall be subject to the
same penalties as those prescribed for such oﬁ’ense.;'. _

(g) Section 113(c) of the Clean Air Act (42 U.S.C. § 7413), is an.lended by

adding after paragraph 6 the following new paragraph <~
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"(7) Any person who a;ttempts to commit the conduct that constitutes
any offense under subsections (1) or (2) of this' section shall be subject to the
same penalties as those prescribed for such offense.”.
SEC. 8. ENVIRONMENTAL CRIMES RESTITUTION.

(a) Section 3663(a)(1) of title 18, United States Code, is amended by striking
"or" before "section 46312" and inserting "or an environmental crime listed in section
3674 of this title," after "section 3663A(c),"

(b) Subsection 3663(b) of title 18, United States Code, is amended by striking
“and” at the end of paragraph (4), striking the period at the end of paragraph' (5) and
inserting “; and”, and adding after pafagraph (5) the following new paragraph --

"(6) in the case of an offense resulting in pollution of or damage to the
environment, pay for removal and remediation of the environmental pollution
or damage and restoration of the environment, to the extent of the pollution or
damage resulting from the offense; in such a case, the term ‘victim’ in section:
3663(8.)(2) includes a community or communities, whether or not the members

are individually identified.".
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THE ENVIRONMENTAL CRIMES AND ENFORCEMENT ACT OF 1996

SECTION-BY-SECTION ANALYSIS
Section 1

Section 1 sets out the short title of this bill, the
"Environmental Crimes and Enforcement Act of 1996."

Saction 2

Section 2 states the Congressional findings upon which the
Act is based. Specifically, the findings are that environmental
criminal enforcement plays a critical role in the protection of
human health, public safety, and the environment, and that these
efforts are greatly enhanced by close cooperation and
coordination among federal, state, and local authorities. The
purpose of the legislation is to increase protection of the
environment by strengthening federal law enforcement and by
increasing the effectiveness of joint federal, state, and local
criminal environmental enforcement efforts.

Section 3

Section 3 authorizes federal district courts to order
convicted criminals to reimburse states and localities for costs
they incur during federal environmental prosecutions. Moneys
paid to state and local governments under this provision may be
used solely for environmental law enforcement. This
reimbursement provision applies to prosecutions under the Federal

. Insecticide, Fungicide, and Rodenticide Act (FIFRA); the Toxic

Substances Control Act (TSCA); the Rivers and Harbors
Appropriations Act of 1899; the Federal Water Pollution Control
Act; the Marine Protection, Research, and Sanctuaries Act; the
Act to Prevent Polluticn from Ships; the Shore Protection Act;
the Safe Drinking Water Act; the Resource Conservation and
Recovery Act; the Clean Air Act; the Comprehensive Environmental
Response, Compensation, and Liability Act; the Emergency Planning
and Community Right-to-Know Act; the Federal Land Policy and
Management Act; and 49 U.S.C. § 5124, relating to transportation
of hazardous materials.

This provision will strengthen criminal environmental
enforcement by fostering cooperative efforts among federal,
state, and local officials. State and local inspectors and
investigators often initiate what become federal enforcement
actions, and they continue to work with federal officials through
the trial stage. For example, state laboratories provide
analytical support. State and local prosecutors participate in
joint task forces and are cross-designated as Special Assistant
United States Attorneys. Although certain state courts may award
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costs to state and local governments in state criminal
proceedings, federal courts are not now expressly authorized to
order such reimbursement. Providing for reimbursement will
greatly increase the ability of state and local officials to
cooperate in federal criminal proceedings to address. violations
of environmental law. Joint enforcement efforts also make the
federal program more respcnsive to local communities.

Because the court may order reimbursement only upon motion
of the United States, the discretion of both the federal
prosecutor and the court will serve as a check against
unwarranted cost awards. Allowable costs are limited to those
incurred by a state or local government or agency for assistance
to the federal government’s investigation and prosecution of a
cage. Costs imposed on a defendant are payable directly to the
state or local government in a manner analogous to the payment of
restitution directly to the victims of a crime, thus obviating
the need for a separate federal fund or federal administrator to
collect and transfer the monies.

Section 4

Section 4 provides for enhanced punishment where a criminal
violation of specified environmental laws directly or proximately
causes serious bodily injury or death to any perscn, including
any federal, state, local, or tribal government official.

Police officers, firefighters, paramedics and other public
safety and public health personnel, often are the first on the
scene of an environmental crime. In their efforts to protect
others from harm, they themselves may suffer serious injury or
death resulting from other pecple’s criminal mishandling of
dangerous materials or failure to comply with their legal duty to
notify the government of releases of dangerous substances.

Members of the publlc can also be injured or killed as a result
of environmental crimes.

Section 4 will ensure that the criminals who cause this
suffering will face an appropriately severe, enhanced punishment
upon conviction. It does not establish a new or different crime,
but instead provides for enhanced terms of imprisonment and
enhanced fines for persons convicted of felony violations under
specified federal environmental laws where death or serious
injury results. The laws covered by this provision are: the
Federal Water Pollution Control Act; the Marine Protection,
Research, and Sanctuaries Act; the Resource Conservation and
Recovery Act; the Clean Air Act; the Comprehensive Environmental
Response, Compensation, and Liability Act; the Emergency Planning
and Community Right-to-Know Act; and 49 U.S.C. § 5124. The
section also provides for enhanced penalties for environmental
misdemeanors under Federal Insecticide Fungicide and Rodenticide
Act and Toxic Substances Control Act where death or gerious
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injury results, thereby transforming those violations into
felonies.

For enhanced punishment to be imposed, section 4 requires
that the defendant commit the underlying environmental crime and
that the crime be the direct or proximate cause of serious bodily
injury or death. The requirement of "direct or proximate!
causation is in line with language used in other criminal
provisions, see, e.g,, 18 U.S.C. § 844 (personal injury resulting
from arson), and limits the sentence enhancer to appropriate
cases. Those who commit environmental crimes, for example, by
illegally storing hazardous waste, are on notice that their
actions may cause serious injury or death to cther persons.
Unlike existing endangerment provisions in certain environmental
statutes that apply to threatened injuries, Section 4 requires
actual injury or death, but does not require that the defendant
intend or know of the injury or death that the defendant’s crime
causes. Such a result is reasonably foreseeable when the covered
crimes are committed.

For the most part, the definition of "serious bodily injury"
in Section 4 follows similar definitions in 18 U.S.C. § 113
(assaults within maritime and territorial jurisdiction) and 18
U.S.C. § 1365(g) (3) (tampering with consumer products). The
definition in Section 4, however, does not include "gubstantial
risk of death." 1In other words, actual serious bodily injury or
death (not just the risk of injury or death) must occur for
enhanced punishment to be imposed under Section 4. Section 4
alsc includes "unconsciousness" within the definition of "serious
bodily injury," thereby conforming to the definition of that term
in the federal hazardous waste laws at 42 U.S.C. § 6928(f) (6).

Section 4 specifically lists certain government employees
whose death or injury could trigger enhanced punishment. This
listing is not intended to exclude other persons, including other
government employees, from the provision’s coverage, but rather
to emphasize that the specified government employees are exposed
to special risks and are thus especially likely to benefit from
the added deterrence and protection engendered by this provision.

Section 5

Section 5 responds to the urgent need expressed by state and
local officials for additional federal training on environmental
criminal enforcement. [conform the balance of this summary to
the OMB/EPA consensus on this provision:] It establishes within
the Environmental Protection Agency a separate account dedicated
to the training of state and local law enforcement personnel in
the investigation of environmental crimes, and it authorizes the
following appropriations: $1,000,000 for fiscal year 1997 and
$2,000,000 for each fiscal year thereafter.

@

i
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States and local governments are undertaking an expanded
role in environmental enforcement, not only of their own laws but
also of federal statutes pursuant to delegated authority. The
Environmental Protection Agency has regularly trained state and
local investigators and regulatory personnel in courses conducted
at the Federal Law Enforcement Training Center (FLETC) in Glynco,
GA. The need and demand for such training, however, has been
greatly increasing. Section 5 is designed to provide greater
resources to address this rapidly growing need.

Saction 6

Section 6 provides for an extension of the statute of
limitations where a violator has engaged in affirmative acts of
concealment of specified environmental crimes.

As is the case for most federal crimes, federal
environmental crimes are currently subject to a five-year statute
of limitations, which runs from the time the ocffense is
committed. 18 U.S.C. § 3282. Some environmental crimes,
including some of the most egregious ones, involve affirmative
acts of concealment by the wrongdoers. Criminals who are the
most deceptive, and thus able to hide their wrongdoing the
longest, are most likely to escape the legal consequences of
their acts through expiration of the statute of limitations.

Section 6 addresses this problem for a specified list of
felony violations of environmental statutes by extending the
limitations period for up to three years beyond the traditional
five-year period when the defendant commits an affirmative act of
concealment. In these circumstances, the limitation period
extends to three years after discovery of the crime by the
government. In no event does the limitations period extend
beyond eight years after the offense was committed. This
extended limitations period covers violations of various
provisions under the Federal Water Pollution Control Act; the
Marine Protection, Research, and Sanctuaries Act; the Act to
Prevent Pollution from Ships; the Shore Protection Act; the Safe
Drinking Water Act; the Resource Conservation and Recovery Act;
the Clean Air Act; the Comprehensive Environmental Response,
Compensation, and Liability Act; the Emergency Planning and
Community Right-to-Know Act; and 49 U.S.C. § 5124.

For example, if a violator committed an affirmative act of
concealment and the environmental crime were not discovered until
three, four, or five years after it was committed, Section 6
would extend the statute of limitations to six, seven, or eight

years after the crime was committed, respectively -- that is, up
to three years after the time of discovery with an eight year
cap. If a violator committed an affirmative act of concealment

but the crime were nevertheless discovered by the government
immediately after it was committed, there would be no extension
under Section 6, and the limitations period would be the five-
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year period running from the time the crime was committed.
Similarly, where there was no affirmative act of concealment, the
five-year period would apply and would run from commission of the
crime.

The burden rests on the government to prove an affirmative
act of concealment under Section 6. '

. Section 7

Section 7 amends specified environmental statutes to add
attempt provisions. Under these new provisionsa, any person who
attempts to commit an offense shall be subject to the same
penalties as those prescribed for the offense itself.

The rationale for these new attempt provisions is similar to
that for comparable provisions in other federal criminal
statutes. Under these existing attempt laws, when law
enforcement authorities uncover planned criminal activity and a
substantial step is taken towards the commission of the crime,
the crime can be stopped before it is completed and the
perpetrator may still be prosecuted. For example, federal law
makes attempted bank robbery a crime, punishable the same as bank
robbery. 18 U.S.C. § 2113(a). Similar attempt provisions exist
for numerous other crimes, such as uttering a Treasury check with
forged endorsement (18 U.S.C. §§ 510); bank fraud (18 U.S.C. §
1344); damage to government property (18 U.S.C. § 1361);
obstruction of court orders (18 U.S.C. § 1509); and obtaining
mail by fraud or deception (18 U.S.C. § 1708).

There has been only one attempt provision in federal
environmental criminal enforcement statutes. 2As a result,
federal agents have been placed in the untenable situation of
choosing between obtaining evidence necessary for a criminal
prosecution and preventing pollution from occurring. For
example, without an attempt statute, if agents stop a would-be
environmental criminal from dumping hazardous waste, the
perpetrator cannot be prosecuted for illegal dumping because no
environmental crime has occurred. Only if the agents allow the
dumping to occur, with the possibility of damage to the
environment and risk to the public health, could the perpetrator
be prosecuted for illegal dumping. These attempt provisions
allow law enforcement personnel to stop environmental crimes

before they are completed and still bring the wrongdoer to
justice.

Attempt statutes serve another very important purpose in law
enforcement. Undercover operations are widely recognized as a
valuable tool to ferret out serious crimes. Where dangerous
substances are involved, however, undercover operations carry the
risk that the government will lose control of the substances and
the public subsequently will be exposed to them. Attempt
provisions facilitate undercover investigations by allowing
prosecution where a defendant purposely engages in conduct that
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would constitute the crime if the circumstances were as the
defendant believes them to be. Where feasible, attempt
provisions allow the government to substitute benign substances
for the substances that make the conduct illegal but still
prosecute for attempt the person who believes he is engaging in

illegal conduct.

The new language added by Section 7 is analogous to the
attempt provision contained in the federal drug laws. 21 U.S.C,
§ 846. An attempt to commit the conduct constituting one of
specified environmental criminal offenses is punished ln the same
manner as the offense itself.

Section 8

Section 8 amends the federal restitution statutes to clarify
the authority of the courts to provide for restitution to all
victims in environmental crimes cases.

Existing restitution statutes provide for restitution for
bodily injury and property loss. Those categories of restitution
address the harm suffered by victims of violent and economic
crimes and are intended to make them whole for their physical
injuries and pecuniary damages. The victims of environmental
crimes also may suffer physical injuries and pecuniary losses.
Indeed, environmental crimes often are economic crimes. At the
same time, however, an environmental crime alsc may cause more
widespread and longstanding damage, with the harm inflicted on
all members of a community or communities affected by the
environmental pollution or damage.

Section 8 clarifies the existing authority of the courts by
including environmental offenses among the crimes explicitly
enumerated in the restitution statutes. It makes plain that the
costs of removal and remediation of environmental pollution or
damage, and required restoration of the environment, are included
within the coverage of that statute, to the extent of the
pollution or damage resulting from the offense. This section
recognizes that environmental crimes can harm entire communities
and clarifies that the definition of "victim" in the restitution
statutes may include all members of a community or communities,
whether or not they are individually identified.

2022723831;818/2%2
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ENVIRONMENTAL CRIMES AND ENFORCEMENT ACT OF 1996

Federal investigation and prosecution of environmental crimes is critical to the
protection of public health and safety and the environment. The Environmental Crimes
and Enforcement Act of 1996 will strengthen the partnership among federal, state,
and local enforcement officials and greatly enhance their abilities to prosecute
environmental criminals. Below is a summary of the Act’s major provisions.

Reimbursement for State and Local Governments -- The Act authorizes federal

courts to order convicted criminals to reimburse state and local governments for costs
they incur supporting federal environmental prosecutions. State and locasl
governments already provide crucial support to federal environmental enforcement
efforts, but they now do so at their own expense. At a time of shrinking budgets,
cost reimbursemant to states and localities by the criminal will greatly enhance federal,
state, and local cooperation in federal environmental enforcement efforts.

Enhanced Punishment for Serious Injury or Death -- The Act provides for
enhanced punishment where a criminal violation of the environmental laws causes
serious injury or death to a public official or anyone else. Police officers, fire fighters,
other public officials, and members of the public can suffer serious injury or death
where environmental criminals mishandle dangerous chemicals and other hazardous
materials. This legislation will ensure that the criminals who cause this suffering will
face an appropriately enhanced punishmant upon conviction.

New Tools for Prosecuting Concealed Crimes -- Environmental criminals can

currently escape justice by hiding their wrongdoing long enough to invoke the statute
of limitations against prosecution. As a result, the most devious violators are often
the most difficult to punish. The Act remedies this problem by extending the statute
of limitations where the violator has affirmatively concealed the environmental crime.

New "Attempt” Provisions -- This legislation adds "attempt™ provisions to
environmental statutes so that we may prosecute an environmental criminal even

when we stop a crime in progress. Today, if a federal agent stops a would-be criminal
who is attempting to commit an environmental crime, it might well be impossible to
bring the criminal to justice. Adding attempt provisions will solve this problem by
allowing for apprehension and prosecution before the crime is completed and before
the environment is damaged. These provisions will also enhance investigations by
allowing for the use of environmentally benign substances in undercover operations.

Restitution -- The Act will amend the federal restitution statutes to clarify that
courts may provide for restitution to all victims in environmental crimes cases. This
revision will help provide relief to all members of the community who suffer harm as
a result of environmental crimes. '

Training -~ The Act will respond. to the urgent need expressed by state and local
officials for additional federal training on environmental criminal enforcement.
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DRAFT: 7/30/96

MESSAGE TO THE CONGRESS TRANSMITTING
THE "ENVIRONMENTAL CRIMES AND ENFORCEMENT ACT OF 1996"

To the Congress of the United States:

I am pleased to transmit for your immediate consideration
and enactment the "Environmental Crimes and Enforcement Act of
1996."

The Act will significantly advance three vital concerns
important to the American people: environmental protection, law
enforcement, and effective federal-state partnerships.

First, the American people have made it abundantly clear
that they want strong environmental protection. Protecting our
environment is a fundamental community value. We all want clean
air, safe water, and healthy neighborhoods for ourselves and our
families. Each of us has a sacred obligation to pass on a
vibrant planet to future generations. This legislation provides
an opportunity to further ocur commitment to protect human health,
public safety, and the natural resources we all cherish.

Second, our citizens demand swift justice for those who
violate our laws, including our environmental laws. The
environmental scofflaw can threaten our neighborhoods; our
children, and our quality of life every bit as much as the drug
dealer and the thief. We need legislation that allows us to
treat environmental crimes with the same degree of seriousness as
other crimes. We owe it to the law-abiding citizens of this
country to crack down on those who refuse to comply with
environmental protections.

Third, the American people have asked us to forge effective
partnerships among federal, state, and local governments. As
former state officials, Attorney General Reno, Administrator
Browner and I all know that the best solution to a problem often
comes from those closest to the problem at the local level. At
the same time, we need a strong federal presence in environmental
enforcement to ensure that all Americans enjoy the basic
protections to which they are entitled.

The Environmental Crimes and Enforcement Act of 1996
significantly furthers each of these goals by remedying specific
deficiencies in existing laws. For example, this legislation
enhances federal-state partnerships by authorizing courts to
order convicted criminals to reimburse states and localities for
costs they incur during federal environmental prosecutions.
State and local investigators often initiate what become federal
enforcement actions, and they often continue to work with federal
officials through the trial stage. State laboratories provide
analytical support, and state and local prosecutors participate
in joint task forces with federal officials. Current law,

i
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however, does not expressly allow courts to order those convicted
of environmental crimes to reimburse states or municipalities for
the costs they incur in these efforts. The reimbursement
provision in the Act will greatly strengthen federal, state and
local environmental protection by fostering these important
cocperative efforts. The Act will also respond to the urgent
need expressed by state and local officials for additional
federal training on environmental criminal enforcement.

This legislation will also reduce threats to State and local
officials posed by the improper handling of hazardous substances
by criminals. Police officers, fire fighters, paramedics, and
other state and local officials come to the scene of an '
environmental crime with the goal of preventing further human
injury, property damage, and environmental harm. As a result of
their heroic efforts, they can suffer serious injury or death due
to the reckless actions of environmental violators in handling
dangerous chemicals and other hazardous materials. This
legislation will ensure that the criminals who cause this
suffering will face an appropriately severe, enhanced punishment
upon conviction. We owe it to the men and women who risk their
lives every day for our sake to provide this additional
protection. Because these crimes put all members of the public
at risk, the Act similarly provides for enhanced punishment
whenever any person suffers death or serious bodily injury due to
a criminal violation of federal environmental law.

The Act also closes a loophole exploited by the most devious
violators of environmental law. Under current law, criminals can
escape justice by hiding their wrongdoing long enough to invoke
the statute of limitations against prosecution. The Act remedies
this problem by providing for an extension of the statute of
limitations where the violator has engaged in such affirmative
acts of concealment. ,

This legislation adds an "attempt" provision to
environmental statutes -- a provision similar to those found in
other criminal laws -- so that we may prosecute the criminal even
when we stop a crime in progress. Under current law, federal
agents are often placed in an untenable situation when they come
upon an environmental crime about to be committed. They can stop
the would-be criminal before the crime is completed and before
the environment is harmed, but then they might well be unable to
prosecute because no crime has occurred. Adding an "attempt"
provision will solve this problem by allowing for apprehension
and prosecution of the violator before environmental damage
occurs. This provision will also remove a major obstacle to
environmental investigations by allowing for the use of
environmentally benign substitutes for hazardous matérials in
undercover operations.
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Finally, the Environmental Crimes and Enforcement Act of
1996 will amend the federal restitution statutes to clarify the
authority of the courts to provide for restitution in
environmental crimes cases. Restitution typically provides
reimbursement to victims who are directly harmed by crimes.
While the victims of environmental crimes often suffer physical
injuries and pecuniary losses, environmental crimes also cause
more widespread and longstanding damage. The victims include all
members of the community that would have used or enjoyed the
damaged environmental resources. This legislation provides
needed clarity and guidance in this area by including
environmental offenses among the crimes specifically covered by
the restitution statute.

We owe the American people the assurance that our air,
drinking water, and neighborhoods are safe and clean. This
legislation will enhance environmental protection by
strengthening environmental criminal enforcement and federal-
state cooperation in these critical enforcement efforts.

I urge the Congress to take prompt and favorable action on
this legislation.
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EXECUTIVE OFFICE OF T HE PRESIDENT

26-Jul-1996 08:02pm

TO: (See Below)

FROM: Diane Regas
Domestic Policy Council

SUBJECT: Environmetnal Crime directive

CEQ has been working with DOJ and OMB to prepare an announcement of an
environmental crimes initiative. Attached is a draft Presidential directive to
the Attorney General for inclusion in the announcement.

The directive focusses on the communities right to know, restitution, and help
from the FBI for local law enforcement.

I think that DOJ is likely to be of the view that a directive is unnecessary,
however I believe that a directive highlights the President’s personal
commitment to actions that will protect communities from environmental harm.

Distribution:

TO: Dennis Burke

TO: Wesley P. Warren
TO: David Fein

TO: Elyse H. Fitter

CC: Bradley M. Campbell

CC: Elizabeth E. Drye.



ENVIRONMENTAL CRIMES UPDATE
(July 26, 1996)

Background

DOJ is working on proposed legislation and a Presidential directive for the environmental
crimes event currently scheduled for August 2. We are especially interested in making sure
that any Administration proposals include a strong approach on restitution and a heightened >
law enforcement role for the FBI. Also, DOJ and EPA are looking into possible event sites

in Maryland or northern Delaware.

Status

Today at noon, DOJ gave us an update and reported good progress on a number of
important parts of this initiative. However, they also reported that their senior management
was not yet ready to go as far as we had wanted them to, especially on the issues of
restitution and FBI assistance. As a result, a high-level discussion with DOJ officials is
- necessary to ensure DOJ will eventually have enough set to go in time for the event.

Draft legislation is currently going through review and could be completed before August 2.
A bill outline of major provisions could be prepared now. However, currently DOJ does
not want to include any provisions on restitution except bill language to clarify their
authority to use existing restitution remedies in the case of environmental crimes. In
addition, DOJ does not want to include any provisions on the FBI in the bill. Finally, DOJ
does not want to do any directive from the President on any issues as part of the event.

Not withstanding the other provisions in the legislation (making "attempts" a crime,
punishing injuries to safety officials resulting from environmental crimes, and
reimbursement of costs to state and locals), we are concerned that not having a directive
from the President and having a bill that merely clarifies restitution authority may not be
enough for a Presidential event.

Issues ' hot i | as 77
- DOJ needs to be persuaded that:

(1)  We need some kind of Presidential directive to show that we are doing something ]
new and as much as we can even without legislation.

2) We need the strongest positions possible on restitution and FBI assistance.

(3)  We need a good site very soon that would be easy to get to (EPA is also looking for
a site but does has have one yet.)

()  We need a proposal soon enough for them to vet with key groups (especially law
enforcement and prosecutors) to build a support crowd.



Draft (proposed by Diane Regas)
July 26, 1996

Memorandum on Protecting Communities from Environmental Crimés
July xx, 1996

Memorandum for the Allorney General

Subyect  Protecting Communities from Environmental Crimes

We have made tremendous progress over the last twenty-five years in protecting
public health and the environment from toxics and other pollution. Most Americans and
most companies do all they can to protect our environment. Yet a few bad actors still
endanger families, communities and law enforcement officers by violating environmental
laws. :

When toxic wastes are transported and dumped illegally the harm can extend to
police officers, fire fighters, paramedics, and to families who live next door. Pollution
illegally dumped into a river can contaminate the drinking water of communities
downstream, and pollute the fish that people eat from the river. In the last few years
several spills have devastated the wildlife in rivers across America. Many of these

“environmental insults can persist for months and years—-threatening communities,
undermining family security and reducing the value of neighborhood homes.

For too long communities have not had the right to know when environmental laws
are violated. People want to know where toxic wastes have been found--and what is being
done to hold these criminals accountable for the damage they have done.

Law enforcement and prosecutors across the country need every tool we can give
them to protect their communities from environmental insult--large or small. Protecting
the environment and enforcing our important environmental laws can be the province of
every local prosecutor. We can do more for communities, local law enforcement and victims
of environmental crimes.

That is why I am directing you to take a number of important measures that will
improve protection for communities from environmental offenders.

First, I want you to strengthen the protection for communities when the federal
government undertakes prosecution of environmental cases. Communities have a right to
know about environmental violations near their homes, and violators need to be held
accountable for the harm they have done. Accordingly, | am directing you to require that all
Assistant United States Attorneys seek community notification of environmental violations in
all environmental prosecutions. J



Second, you should take steps to make victims of environmental crimes whole. In
particular, restitution of environmental harm should be sought whenever it is in the public
interest.

Finally, I want you to work with state and local officials —- governors, attorneys
general, legislators, district attorneys, and judges —— to ensure that the federal government
is doing everything it can to help local officials prosecute environmental violators. In
particular you should determine how the FBI can provide additional training to law
enforcement officials on the federal laws and resources available to protect the health and
environment of America’s communities.

\

To achieve these objectives, I expect you to identify funding where and when
appropriate. You should report to me in writing byb December 1, 1996 on the specific steps
you will take to develop this policy.

William J. Clinton
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THE CLINTON ADMINISTRATION' S ENVIRONMENTAL CRIMES BILL

1. We should Kave effective mforcemnt for the nmental oﬁenscs

Shtal crines, making ' sting® opmﬁonsﬁapeqsibk and hampering efforts to caprure
criminals before environmental damage is done. Cusrett statutes of limitations have no
exceptions for those who conceal their environmental crimes, with the iroaic result that some
of the most egregious eavironmental crimes cannot be prosecuted.

Legislative Proposal
JL"’ no' Cogc /S %
a » Enhanced penalties would be established for-diivironmental crimes that endanger-the V7
s 4
44

7:;‘" AL W law enforcement personnel or the public .
) R FA 11 t

> A new federal law applicable to existing envuopmenml laws would outlaw ° attempts
to comnnt environmental cnm P

> Statutes of limitation would be modified to al;l’§w additional time for prosecution (not
to exceed a total of eight years from the darteiof the violation) where a criminal takes
affirmative acts to conceal an epvironmentalicrime

v e
Y

2. We should strengthen environmental law gnforcement partnerships.

Background. Local law enforcement agencies -often lack the resources to support ‘
environmental crimes prosecutions or to train theiriofficers on detection and handling: of
environmental crimes. This problem hampers joint federal-state prosecutions, and has been
made more urgent by the government shutdown and-other efforts to cut EPA’s enforcement
budget and “take thé environmental cop off the beat.

Legislative Prapa.ral -

q“ 3l

> On motion by the Umted Smes state and Jocal officials would be able to receive an
award of their costs in joint prosecutions with: federal authorities of environmental
crime, and the cost award would be added 1o the criminal fine the defendant would

have to pay: - o
M,.". | ” > New authorization would be provided for tmning and support of state and local law

enforcemznt officials. &‘ i

3. We shauld provide for restitution of commuumes
victimized 8y envirommental crimes. T

Background.

cnmrbuc.no-eompm&e_pmmwmt coum 1) reqmre environmental cnmmals to
provide “restitution” to communities victimized by:environmental cmn}! The-resairiv s |

o K e ko=
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restitution for their crimes, by making payments. i zeT L
state ~or local agaaeicsTor the purpose of remediating or improving the quality of the

environment injired by an environmental cnmz::b

4. The President is taking administrative action to raise the stakes for
environmental crimingls. [KMcG: unreviewgg: by DOJ]

Background. We can:do better in deploying the resolirces of the Federal Bureau of
Investigation (FBI) in helping state and local govemmedits fight environmental crime. When >
criminals are convicted, we can bc more aggressive in making sure that criminals do not

benefit from their cnmes .

Rt

Execurive Action A P

The President is today issuing a directive req,uesung that the Attorney General and th
FBI Director: 1) enhance the role of the FBI:in prosecuting enviropmental crime,
through expansion of law eaforcement cootdm.a:ing commijttees by United States
Atntorneys; and 2) authorizing and directing United States Anorneys to make greater
use of seizure:and forfeiture, and restirucion atithority under current law.

»
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The Clinton Administration’s Initiative
. To Stre : nvironmental Crime

qryras  Solerros pd-
Criminal prosecution/ our environmental laws is rmémﬂe&ammaunm-w
public health and the environment, and depends heavily on close partnership berween the
federal government and state and local environmental, public health, and law enforcement
agencies. Unfortunately, due to gaps in the current eavironmental laws, and the severely
limited resources of state and local l]aw enforcement agencies, too many environmental
crimes now go undcctected or inadequately pumslwd ai .

The Clinton Administration is challenging Congress o str:ngthen the hand of law
enforcement when it comes 0 environmental crime. We are calling upon Congress 1o enact
targeted reforms to the laws agamst cnvxromemal crime that mee@ basic goals:
n!s
> Strengthen the current law. 50 that federal, sme. and local prosecutors can more
effectively pursuc the worst offenses. :
L b,
> Strengthen our partnership with State and Local law enforcement, by providing
- additional resources and training to state and local prosecutors who work to prosecute
enviropmental crimes.
] !ﬁe
> Empower communllics to restore resourcss injured by environmental crime, by
clarifying the authoriry of courts to require convicted criminals to pay for recleamng
up and restoring the envxromnent they damage 5
B

s
The EPA Admxmstmor and the Attorney General are ready to work with the Congress to
enact legislation that meets these goals. iy .
it &
ik
¢ .;-:’.‘,)‘
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U.8, DBan O!" JUSTICE

BNVIROW'! AND NATURAL RESOURCES DIVISION
POLICY, LEGISLATION AND BPBCW LITIGATION SECTION
WABHINGTON, D.C.. 20530

FAX NUMBER zoz,iin-czaz
CONPIRMATION NUMBER 202/514-1442

"$ W

1
DATE: July 26, 1996 |
FROM: Tim Dowling L

¥y
PHONE NUMBER: 1514—4542 | ;z_

NUMBER OF PAGES TO BE wnaxsuxrran (ing%udzng cover) :
TO: Wes Warren L

PHONE NUMBER: 20

FAX NUMBER: 456-2710 a3

.
MESSAGE: Re: Env. Crime Bill

Attached are current drafts of the memo regarding asset
forfeiture, the transmittal letter to'the Congress, and the
sectlon-by-section analysxs. We are éontlnulng to revise these
documents. v =
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DRAFT: 7/26/’6

HEBBAGB TO THB CONGBESB TRANSMITTING
THE "ENVIRONMENTAL CRIMES AND ENFORCEMENT ACT OF 1996"

To the Congress of the United States:

I anm nleascd to transmit for your immediate consideration
and enactment the "Environmental Crimes and Enforcement Act of
1996."

The Act will significantly adv;nce three vital concerns
important to the American people: environmental protection, law
enforcement, and effective federal-state partnerships.

First, the American people have made it abundantly clear
that ‘they want strong environmental protection. Protecting our
environment is a fundamental communjty value. We 2all want clean
air, safe water, and healthy neighborhoods for ourselves and our
families. Each of us has a sacred obligation to pass on a
vibrant planet to future generatlon; This legislation provides
an opportunity to further our commitment to protect human health,
public safety, and the natural rescurces we all cherish.

: oY

Second, our citizens demand swift justice for those who
violate our laws, including our environmental laws. The
environmental, scofflaw can threaten,our neighborhoods, our
children, and our gquality of life every bit as much as the drug
dealer and the thief.. We need legisjation that allows us to
treat cnvironmental crimes with the same degree of seriousness as
other crimes., We owe. it to the lawrabiding citizens of this
country to crack down on those who retuse to comply with
environmental, protections. "

Third, the Amerlcan pecple have;asked us to forge effective
partnerships among federal, state,.and local governments. As
former state officials, Attorney General Reno, Administrator
Browner and I all know that the best solution to a problem often
comes from those closest to the problem at the local level. At
the same time, we need a strong federal presence in environmental
enforcement to ensure that all Americans enjoy the basic
protections to which they are entitled.

The Environmental Crimes and Enforcement Act of 1996
significantly furthers, each of these.goals by remedying speclflc
deficiencies in existxng laws. | For; example, this legislation
enhances federal-state partnershipswby authorizing courts to
order convicted criminals to re;mbu;se states and localities for
costs they incur during federal en?xronmental prosecutions.

State and local investigators often’initiate what become federal
enforcement actions, and they oftenfcontinue to work with federal
officials through the trial stage..-State laboratories provide
analytical support, and state and .local prosecutors participate
in joint task forces with federal: officials. Current law,

- ﬁm
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howavaer, does not expressly allow cq&rts to order those convicted
of environmental crimes to reimburse states or municipalities for
the costs they incur in these efforts. The reimbursement
provision in the Act will greatly strengthen federal, state and
local environmental protection by fostering these important
cooperative efforts. The Act will also respond to the urgent
nead expressed by state and local officials for additional
federal training on environmental crim1nal enforcement,

This lcgislation will also rcduca threats to State and local
officials posed by the improper handling of hazardous substances
by criminals. Police officers, fire'fighters, paramedics, and
other state and local officials come to the scene of an
environmental crime with the goal of ‘pPreventing further human
injury and property damage. As a reésult of their heroic efforts,
they can suffer serious injury or death due to the reckless
actions of environmental violators Jin handling dangerous
chemicals and other hazardous materials. This legislation will
ensure that the criminals who cause: Xhis suffering will face an
approprlately severe, enhanced punlshment upon conviction. We
owe it to the men and women who risk: their lives every day for
our sake to provide this addxtionalaprotectxon. Because these
crimes put all members.of the publgp at risk, the Act similarly
provides for enhanced punishment whenever any person suffers
death or serious bodily injury due £o a ‘criminal violation of
federal environmental law. N

The Act also closes a loophole.exploited by the most devious
violators of env1ronmenta1 law. Under current law, criminals can
escape justice by hiding their wronqd01ng long enough to invoke
the statute of limitations against ;prosecution. The Act remedies
this problem by providing for a tol! :ing of the statute of
limitations where the violator has; engaged in such affirmative
acts of concealment. 1;

This legislation adds an “attempt" provision to
environmental statutes; -- a provision similar to those found in
other criminal laws -- that will allow law enforcement officials
to stop environmental crimes before they happen. Under current
law, federal agents are often placed: in an untenable situation
when they come upon an environmentai crime about to be committed.
They can stop the would-be criminal before the crime takes place
and before the environment is contam1nat¢d but then they are
unable to prosecute because no crime has occurred. Adding an
"attempt" provision will solve thi# dilemma by allowing for
apprehension and prosecution of the: vzolator before environmental
damage occurs. This provision will also remove a major obstacle
to undercover environmental 1nvestlgatlons.

Plnally, the Environmental Crlmes and Enforcement Act of
1996 will amend the federal restitjition statutes to clarify the
authority of the courts to prov;dejfbr restitution in
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environmental crimes casaes. Restitution typically provides
reimbursement to victims who are directly harmed by crimes.
While the victims of environmental crines often suffer physical
injuries and pecuniary losses, envirommental crimes also cause
more widespread and longstanding damage. The victims include all
members of the community that would/ have used or enjoyed the
damaged environmental resources. This legislation provides
needed clarity and guidance in this’ area by including
environmental offenses among the' crimes specitically covered by
the restitution statute. i
We owe the American people the assurance that our air,
drinking water, and neighborhoods are safe and clean. This
legislation will enhance environmental protection by
strengthening environmental criminal enforcement and federal-
state cooperation in these cr1tical enforcement efforts.

this 1eglslatiion. .
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Working draft 7/23 Environmental cé?nos Bill

Section by section analysis:

.
1

Section 3. Joint federal, state and local environmental
enforcement. '

In numerous cases, state and local agencies assist the
federal govermment in the investigation and prosecution of :
environmental crimes. State inspectors and investigators often
initiate what become federal enforcement actions, and continue to
work with federal officials through the trial stage. State
laboratories provide analytical support, and state and local
prosecutors participate in joint task forces or are cross-
designated as Special Assistant Un1ted States Attorneys.

This support makes the enforcement of environmental
requirements stronger and more effective. Joint enforcement
efforts also make the federal program more responsive to local
communities. >

In joint cases, state and local agencies, often operatlng
with limited resources, effectively volunteer their services to
the federal government. This is because there are no federal
statutes that expressly allow courts~to order defendants to
reimburse states or municipalities. tor voluntary costs incurred
during environmental law enforcement»act1v1tles. Existing
sentencing and probation prov1sions~serve, in effect, to
discourage jo;nt federal/state/locgm.1n1tiat1ves.

This section strengthens a range of important joint federal,
state and local environmental protection efforts. The section
authorizes federal district courts,.at the time of sentencing, to
impose on a defendant costs incurred. by state or local
governments or governnent agencies.v The court may so act only
upon motion of the United States, and the court’s action is
itself discretionary. Thus, this section establishes two
important safeguards on the 1mposition of costs: The federal
prosecutor must exercise his or her discretion in deciding
whether to move for costs; and the: distrlct court must thereupon
decide whether the costs are warranted

}“

Allowable costs are limited to those incurred by a state or
local governmgnt or an agency thereof. Costs are not authorized
for expenses incurred by federal agenc1es or non-governmental
organizations. In addition, costs,are further limited to those
incurred by the state or local government or state or local
government agency for assistance to the federal government’s
investigation and prosecution of the case. Costs that are
imposed on a defendant are payable directly to the state or local
government (in a manner analogous toa the payment of restitution
directly to the victims of a crime).,- thus obviating the need for
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a separate federal fund or federal administrator to collect and
transfer the monies. The court may! drder payment of these costs
as a condition of probation or supcrvised release, pursuant to 18
U.S.C. §§ 3563(b), 3583(d). ?ﬁ

| TN

The environmental criminal violations for which costs may be

imposed under this section are enumerated in paragraph (2). The
section also requires that monies paid shall be used solely for
environmental law entorcement.

= : %@
Section 4. Protection of governmenéfemployeas and the public.

Federal, state, local and tribal law enforcement officers,
public safety and public health officials can be placed at great
risk of harm when others improperly,handle hazardous materials.
They alsoc can be placed at great risk when others fail to comply
with their legal duty to notify thergovernment of releases of
potentially harmful substances into the environment. Law
enforcement and public health otfic1als, such as police officers,
firefighters and paramedlcs, responﬂuto the scene of
environmental violations with the goal of preventing human injury
and property damage foremost in themp minds. As a result, they
may suffer serious injury or death simply in carrying out their
official duties. L

The publlc in general can be,-@nd.have been, put at grave
risk by environmental criminals. Law enforcement, public safety
and public health officials are esggc;ally susceptible to such
risks because they serve as the front line in protecting the
public from environmental crimes. .,

Those that commit environmenta} ;violations, for example, by
illegally transporting, storing or 'discharging hazardous
materials or by violating their dutxito notify the government of
hazardous releases of chemicals inﬁo the environment, are on
notice, not only of petential criminal liability, but also that
their actions may cause death or sqg;ous injury to other persons,
including government employees who liay come into contact with
such pollutants or substances in the course of their official
duties. - The criminal violator should be subject to enhanced
punishment in;thosc instances wherg;@eath or injury occurs.

Section 4 is a sentencc enhanqpment provision, rather than a
provision establishing new or dlffqpent crimes. The section
provides for enhanced terms of impriﬁonment and/or fines for
persons convicted of certain felony.,violations of federal
environmental:laws where death or ;g?ury results. The section
also provides, for enhanced penalties: for two environmental
misdemeanors where death or injury,results, thus transforming
those violations into felonies.

(

The section reqques that the”ﬁéfendant commit the
underlying environmentpl crinme andfghat the crime be the direct
;' . “‘
¢ : i
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or proximate cause of serious bodily 1njury to or death of any
person, including a government employe¢e performing official
duties as a result of the violation.!  The requirement of "direct
or proximate" causation is in line with language used in other
criminal provisions, gee. e.g.. 18 U.S.C. § 844 (personal injury
resulting from arson), and limits this sentence enhancer to
appropriate cases. Unlike existing endangerment provisions in
certain environmental statutes that: apply to threatened injuries,
this section requires actual injury.or death but does not require
that the defendant intend or know of.the injury or death that the
defendant’s crime causes; such a result is reasonably foreseeable
when these crimes are committed. e

The section defines "“serious quily injury" as it is applied
and defined at 18 U.S.C. § 113 (assaults within maritime and
territorial jurisdictign) and 18 U.S.C. § 1365(g) (3) (tampering
with consumer products),, except that tho provision for
substantial risk of death is omzttod. This section requires
actual death. . Also, unconsciousnesg,is added to the definition
as in the definition of serious bodiiy injury at 42 U.s.C. §
6928(f) (6) (hazardous waste). .14

The section applies to serious bodily injury to or death of
any person. The statute specifies ‘that any person includes
certain government employees. The jidentification of certain
government employees is not intended;to exclude any other
persons, but rather to make clear that those government employees
are included in the term "any person." The section applies
equally to an employee of the teder&i government or a state,
local or tribal government. -

Section 5. Environmental crimes training for state and local law
enforcement. ' ';f

States and local governments are undertaking a greatly
expanded role in environmental enforcement not only of their own
laws but also for the enforcement of. federal statutes pursuant to
delegated authority under a varietyjof environmental statutes.
The Environmental Protection Agency has regularly engaged in the
training of state and local investigators and regulatory
personnel for such purposes in courses conducted at the Federal
Law Enforcement Training Center (FL;TC) in Glynco, GA. However,
the need and demand for such tralnlqg has been greatly expanding.

In order to promote and ensure safe and effective
investigation and prosecution of envzronmental crimes at the
state and local level,. this section: establishes within the
Environmental Protection Agency a separate account dedicated to
the training of state and local law enforcement personnel in the
investigation of such crimes, and dxrects transfer to this
account of certain funds as provided in appropriations acts.
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Section 6. Stdtute of Limitations.”d*

As for most federal crimes,-envlronmcntal crimes currently
are subject to a five-year statute of:limitations, which runs
from the time the offense was committed. 18 U.S.C. § 3282.
Ironically, some environmental crimos, including some of the most
egregious crimes, involve affirmative acts of concealment by the
wrongdoers. Criminals that are the most deceptive, and thus able
to hide their wrongdoing the longest; are most likely to escape
the legal consegquencaes of their acts through expiration of the
statute of limitations. "

This section addresses this prdblem for a specified list of
felony violations of environmental statutes by extending the
limitations period for up to three years beyond the traditional
five-year period. However, this extension of the limitations
period is restricted to cases in which the defendant commits an
affirmative act of concealment, and,the limitations period
extends to only three years after discovery by the government.
Furthermore, in no event would the llmltations period extend
beyond eight years after the offensﬁvwas committed.

Thus, if a defendant committed gn atfirmative act of
concealment but the crime was neventheless discovered by the
government immediately after it was; ‘committed, then the three-
Year peried running from the time of discovery would have no
effect, and the limitations perjiod would be five years, that is,
five years running from the time the,crime was committed. If the
defendant committed an affirmative act of concealment and the
crime was not discovered until four,.five or six years later,
then the statute of limltations would be extended to seven, eight
or eight years after the crime was committed, respectively, that
is, three years after the time of dmscovery Wlth an eight year
cap - .;w
The burden rests on the government to prove an affirmative
act of concealment on the part of the defendant. Where there was
no affirmative act of concealment, the five-year limitations
period applles and runs from the tlme the offense was committed.

SEEAL

Section 7. Attemptsf,; ’ “

Certain federal crlminal statutes already provide for
prosecution of attempted crimes. When law enforcement uncovers
planned criminal act1v1ty and a suqstantial step 1s taken towards
the commission of the crime, the cglne can be stopped before it
is committed and the perpetrator mam;stlll be prosecuted. For
example, federal law makes attempted bank robbery a crime
punishable the same as bank robbery. 18 U.S.C. § 2113(a). See,
e.g., 18 U.S.C. §§ 510 (uttering ngpsury check with forged
endorsement) ; 1344 (bank fraud); 1361 (damage to government
property); 1509 (obstruction of cougt orders); 1708 (obtaining
mail by fraud or deception). e
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With one exception, there are ou%rently no attempt
provisions in federal environmental ¢riminal enforcement :
statutes. As a result, federal agents are placed in an untenable
situation. When they witness an environmental crime about to be
committed, such as the midnight dumping of hazardous waste by a
licensed hauler, they can stop the hauler before the dumping
takes place and before the environment is contaminated -- but
then the hauler cannot be prosecuted. Or they can allow the
crime to take place and the dumper ¢an be prosecuted -- but then
the environment has been polluted. : “An attempt provision would
allov law enforcement personnel in such instances to stop
environmental crimes before they areicompleted but nevertheless
to bring the wrongdoer to justlce. ‘

Attempt statutos serve another very important purpose in law
enforcement. ' Undercover operatlonsﬂare widely recognized as a
valuable tool to ferret out serlousiq;imes. However, where
dangerous subsfances are involved, undercover operations carry
the risk that the government will Lpse control of the substances
and the public subsequently will be, exposed to them. Attempt

- provisions facilitate .undercover 1nyest1gatlons by allowing
prosecution where a defendant purposely engages in conduct that
would constitu.te the crime if the c;rcumstances were as the
defendant believes them to be. Wherg feasible, the government
can substitute benign. substances for.;the substances that make the
conduct illegal but still prosecute“;or attempt the person who
believes he is engaging in illegal donduct.

The 1anguage in each of the provlslons in this section is
analogous to the attempt provision contalned in the federal drug
laws. 21 U.S.C. § 846. An attcmpt'to commit the conduct
constituting one of several SpeciffEd environmental criminal
offenses is punished in the same manner as the offense itself.
Enforcenent of the criminal offensqs ‘included in this section
will be strengthened by the add1t1on ‘of the attempt provxs;ons

:,\[“
Section 8. Envxronmental Crimes Restxtut;on.

The restitut;on statutes provgge for restitution for bodily
injury and property loss. Those catsgories of restitution
address the harm suffered by victins;of violent and economic
crimes and are intended to make them whole for their physical
injuries and pecuniary damages. v

The victims of environmental cr@mes also may suffer physical
injuries and pecunxary losses. Indéed, environmental crimes
often are economic crimes. However,: environmental crimes also
may cause more widespread and longstandlng damages, such as when
a violation of the Clean Water Act: results in pollution of a body
of water. The victims include the entire community that uses or
derives benefits trom ‘the body of water.
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This provision is intended to clarify the existing authority
of the courts by including environmental offenses among the
crimes explicitly enumerated in the:restitution statutes. It
makes clear that the costs of remediation of environmental
pollution or damage, and required restoration of the environment,
are included within the coverage of that statute, to the extent
of the pollution or damage resulting from the offense. The
Antiterrorism and Effective Death Penalty Act of 1996 codified
the definition of “victim" for purposes of restitution. This
section adds ths environment to the-definition of victim to
clarify that the definition of victim is not intended to restrict
the authority of courts to order restitution for environmental
remediation and restoration in appropriate cases.
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