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DEPUTY DIRECTOR 

FOR MANAGEMENT 

EXECUTIVE OFFICE OF THE PRESIDENT 

OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

March 5, 1996 

MEMORANDUM FOR DESIGNATED HEADS OF EXECUTIVE 
DEPARTMENTS AND AGENCIES 

FROM: Alice M. Rivlin 
Director 

SUBJECT: Planning for Agency Operations 

The present continuing resolution expires on March 15th. 
The Congress is preparing to mark up legislation to provide for 
the remaining FY 1996 appropriations which we hope will be 
available by March 15. Nonetheless, we must continue to plan 
for the contingency that final passage may not be completed in 
a timely manner. 

As in the past, OMB is responsible for ensuring that 
agency shutdown plans have been updated, especially in light of 
the full year funding provided for several programs in the 
continuing resolutions enacted in January. Therefore, please 
submit any changes in your plans to your OMB program examiner 
by Monday, March 11th. 

We appreciate your ongoing cooperation. 

I -~. ----_ ... - --- .. -, 
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D,ecember 12,. 1995 

MEMORANDUM FOR RON KLAIN 
LORRAINE VOLES 
MARY MARGARET OVERBEY 

FROM: KUMIKI GIBSON 

DRAFT 
. ~ 'f" 

/:JcfJ#d 
i/· .J 

SUBJECT: VICE PRESIDENT'S PAY DURING SHUTDOWN 

I understand that the Vice President does not want to 
receive his salary if the Federal government suffers another 
shutdown on December 15, 1995. Set forth below is background 
information about the Vice President's pay situation and various 
options available to him. 

,I . BACKGROUND 

The Vice President is paid by Senate, ,and, like Senators, 
his salary is funded from perman~nt and indefinite 
appropriations. As a consequence, his pay is not interrupted 
during government shutdowns. 

The Vice President is paid twice a month. His salary is 
'deposited directly into his account with the Senate Federal 
Credit Union. His next "paycheck~" to be received on 
December 20, 1995, will reflect his salary from December 1, 1995 
through December 15, J.995; his January 5,.1996 "paycheck" will 
reflect his salary from December 15, 1995 to January 1, 1996. 
Any ,changes to the direct dep~sit process must be made at least 
one week prior to payday -- i. e., by December 13th for the 
December 20th paycheck and by December 29th for the January 5th 
paycheck • 

. I I. OPTIONS 

Set forth below is a discussion of the options ~vailable to 
the Vice President. 

A. Return Funds to the United States Treasury 

In the event of another shutdown, the Vice President could 
ieturn his salary to the United States ~reasury ~nd,ask Treasury 
to pay him when the furlough ends. Unfortunately, we will not be 
able to guarantee payment by Treasury at that later date. 

B. Promise Not to Use the Salary Earned During Shutdown 

A simpler approach would be to have the Vice President 
promise not to use any salary earned during .the furlough period. 



He'could accomplish this by transferring the appropriate amounts 
,·'to a separate interest-bearing bank account or by having the " 

- Senate payroll office actually issue his paycheck and collecting, 
them until the furlough ends. 

, , 
I' 

This approach has at least two drawbacks -- both of which 
undermine our goal of exhibiting solidarity with furloughed 
Federal workers. First, we may have difficulty explaining to the 
public what. the Vice President is ~ctually doing with his salary. 
Perhaps more importantly, ,it is unclear whether we will De able 
to convince· the public that the Vice President is not using his 
salary. 

C. "Escrow" the Vice· President's Salary with A Third Par~y 

The Vi'ce Presi~ent could also ask a third party to hold his 
checks (if he stops having his salary deposited directly into his 
Senate account) or the amount of his salary until the furlough is 
over. This approach would allow the. Vice President to say that 
hi has "escrowed" his salary until the furlough is over,thus, 
establishing his good faith. 

The major downside to this approach is that it is unclear 
who should serve as his escrow agent. One option is to have his 
accountant establish another bank account for the escrow~d funds. 
[MMO: Any other ideas?], 

. III. RECOMMENDATION 

I recommend that the Vice President escrow his salary with a 
third party. This is the only approach that (i) accomplishes our 
objective of evidencing solidarity and (ii) ensures that the Vice 
President will receive his full salary at the end of the furlough 
period. Both Lorraine and Mary Margaret concur in'this 
recommendation. [CAN I SAY THIS? DO YOU GUYS AGREE?] 



U. S. Department of Justice 

Office of Legal Counsel 

Office of the Washington, D. C. 20530 
Assistant Attorney General 

December 13, 1995 

MEMORANDUM FOR GENERAL COUNSELS 

From: Walter Dellinger ~ 
Re: Participation in Congressional Hearings during an Appropriations Lapse 

Attached is a memorandum issued today for the Attorney General, which updates my 
memorandum dated November 16, concerning the Department of Justice's legal ability to 
respond to requests for testimony at congressional hearings during an appropriations lapse, in 
light of the fact that the appropriations bill for the legislative branch has been enacted into 
law. 

The memorandum considers the issue of the relationship between unfunded functions 
of government to those functions that have been recently funded by appropriations bills 
covering the 1996 fiscal year. It concludes that to the extent that any of the Department's 
functions are necessary to the effective execution of functions by an agency that has current 
fiscal year appropriations, such that a suspension of the Department's functions during the 
period of anticipated funding lapse would prevent or significantly damage the execution of 
those funded functions, the Department's functions and activitives may continue. 

Once again, I am circulating the memorandum to you because of the general 
applicability of the analysis. 



Offic:e of the 
Assistant Attorney General 

MEMORANDUM FOR JANET RENO, 
ATTORNEY GENERAL 

From: Walter Dellinger, ~ 
Assistant Attorney General 

U. S. Department of Justice 

Office of Legal Counsel 

Wcuhingtoll, D. C. 20530 

December 13, 1995 

Re: Effect of Appropriations for Other Agencies and Branches on the Authority to 
Continue Department of Justice Fu~ctions during a Lapse in the Department's 
Appropriation 

During the recent appropriations lapse we prepared for you a memorandum on the 
authority of the Department to participate in congressional hearings that were held during an 
appropriations lapse. ~ "Participation in Congressional Hearings during an Appropriations 
Lapse" (Nov. 16, 1995) ("November memorandum"). This memorandum is intended to 
update that earlier memorandum in light of subsequent congressional enactments, particularly 
the Act providing appropriations the legislative branch. during the current fiscal year. 

In his 1981 opinion, Attorney General Civiletti concluded that functions and activities 
could continue during a funding hiatus when authorization for their continuation was a valid 
inference from other funding decisions of the Congress. "Authority for the Continuance of 
Government Functions during a Temporary Lapse in Appropriations," 5 Op. O.L.C. 1, 5 
(1981). Attorney General Civiletti identified as one of the categories of activities that may 
continue during a lapse those functions that are "authorized by necessary implication from 
the specific terms of duties that have been imposed on, or authorities that have been invested 
in" an agency. Id... He explained that this category includes unfunded functions that enable 
other funded functions to be executed. The primary example of this is social security 
benefits. Attorney General Civiletti opined that, although those who administer the social 
security benefit program are paid out of annual appropriations that could lapse, they could 
continue to administer the social security benefit program because the benefit itself is paid 
out of a pennanent appropriation. M!.. at 5 n. 7. 

In our November memorandum to you, we applied this principle to Department of 
Justice participation in congressional hearings: 



The Department's officers and employees may also participate in a 
hearing despite an appropriations lapse if authority for such participation arises 
by necessary implication from another specific statutory duty or duties. ~ 5 
Op. O.L.C. at 3-5. In the context of congressional hearings, this exception 
permits the Department to participate where there is express authority or an 
express and specific appropriation for the hearing itself, and the Department's 
participation is necessary for the hearing to be effective, even though there is 
no specific authority or appropriation available for the Department to 
participate. This exception also operates where there is express authority for a 
specific Department official to participate -- such as might arise from a 
subpoena -- but no express authority for support or assistance of the witness. 
The Department would regard support and assistance to the otherwise 
authorized participation as being justified by necessary implication. This 
approach follows from the well-settled practice with respect to Social Security. 
~ 5 Op D.L.C. at 5 n.7. 

November memorandum, at 3. 

By enacting the legislative branch appropriations bill, the Congress has now decided 
that the funded activities of the legislative branch for the current year should proceed (and 
the President has concurred). Should the Department again experience a funding lapse, that 
specific decision by the Congress to fund its own activities in the context of a funding lapse 
for other components of government will support an implication similar to the one drawn in 
the case of Social Security. Accordingly, the Department may continue activities such as 
providing testimony at hearings if "the Department's participation is necessary for the 
hearing to be effective." IQ.. The Department would also be authorized to perform other 
services that bear a similar relation to other funded functions of the legislative branch. 

A similar implication can also be supported by the specific decisions that Congress 
has made to fund other agencies and departments of government so that their functions are to 
continue during a funding lapse. 1 To the extent that any of the Department's functions are 
necessary to the effective execution of functions by an agency that has current fiscal year 
appropriations, such that a suspension of the Department's functions during the period of 
anticipated funding lapse would prevent or significantly damage the execution of those funded 
functions, the Department's functions and activitives may continue. Although, as Attorney 
General Civiletti noted, it could be argued that the failure to appropriate funds for the 
Department's activities expresses a congressional conclusion that the execution of activities of 

I Since the last appropriations lapse, seven fiscal year 1996 appropriations bills have been enacted: 
Military Construction, Pub. L. No. 104-32; Energy and Water, Pub. L. No. 104-46; Agriculture, Pub. L. No. 
104-37; Transportation, Pub. L. No. 104-50; Treasury, Postal, Pub. L. No. 104-52; Defense, Pub. L. No. 104-
61; Legislative Branch, Pub. L. No. 104-53. Other actions of the Congress may also support such an 
implication; for example, a multi-year appropriation under circumstances in which Congress was aware that 
performance of the function or activity would necessarily span fiscal years. 

- 2 -
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other agencies that have otherwise been funded should nevertheless either be suspended or 
significantly damaged by virtue of the lack of funding for the Department, we conclude, 
consistently with Attorney General Civiletti' s treatment of Social Security, that the decision 
to fund those other activities in this fiscal year "substantially belies this argument," 5 O.L.C. 
at 5 n. 7, and that the view presented here constitutes the better interpretation. 

- 3 -
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5. No previous shutdown lasted more than 3 days. Did (he Department of Justice 
make any as!\umplions with respect to the length of the shutdown? If so, what time frame was 
assumed. and how did it dfcCl the Department'!\ decisions with respecr 10 the functions and 
positions then were continued after the lapse of appropriations? 

6. How would your de(enninalion with respecl to wh:ft functions or positions to 
continue ch~ngc if the shutdown were to last: ' 

a. 10 days 

h. 30 days 

c. 90 days 

1. PJease describe for the Subcommittee differences in the law that would affect 
rhe government's abili(y to manage its human resoun:es if the limitation ,on spending resulted 
from a con mel with the debt ceiling rather than a lapse in appropriation~. 

We would also appreciate Teceiving copies of all guidance or policy directives the 
D~panment of Justice has issued (boUt internally and externally) with respecr to the 
government shutdown. 

8. Plea~e provide a description of your agency's funcdons and activities that were 
continued during this interrup[ion of routine operations. Please indicate any special funding 
mechanisms (e.g., calTY forward, U1Jst funds, fee accounrs, reimbuNiable agreemenrs) u!;ed to 
5IJpport these continuing activities. 

9. Please estimate the total coste; to your agency associated with the interruption of 
operations between November 14 and November 20, 1995. PJeA.se provide descriptions or any 
unusual cosrs jmposed on the agency or other ummticipated consequences of this interruption 
of operations. Please provide, (00, an estimate of any savings associated wi{h this interruption 
of activities. 

Committee rules require that JOO copies of the testimony be delivered to the 
Subcommittee 24 hours prior to the hearing. Accordingly. plea. .. e deJiver rhos~ copie!t to Room 
B311 C, Rayburn Jlouse Omce Building, no l~tct than 9:00 am December 5, J 995. If you have 
any questions, please contact Edward J. Lynch of the Subcommittee slaffat (202) 225-6427. 
Thank you for your cooperation ~nd assistance, and we look forward to your testimony. 

~ 
~ 

Chajnnan 
Subcommi[1.ee on Civil Service 
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page two 

My Administration is continuing discussions with the 
Congress on the remaining spending bills, in order to protect 
~ecessary priorities in education, the environment and law . 
~riforcement. Over the p~st several days ~~ have made progress in 
good faith discussions with the leadership of the House and 
Senate Appropriations Committees to close the gap between us on 
these issues. The decision I am making tonight is consistent with 
our understanding that these discussions will continue with the 
goal of reaching a satisfactory conclusion as rapidly as 
possible. We should promptly complete this task, so there is no 
unnecessary shutdown of the government. 

-30-30-30-
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E X E CUT I V E OFF ICE o F 

TO: 

FROM: 

SUBJECT: 

28-Nov-1995 12:05pm 

Elena Kagan 

Kathleen M. Wallman 
Office of the Counsel 

Shutdown Issues 

THE PRE SID E N T 

Elena, welcome back. This is probably one of 8,000 e-mails that you have to 
read. When you have a moment, could you and I please talk about some issues 
that Walter Dellinger has highlighted and suggested we think about in the event 
that there is another possible shutdown in December? I understand that this is 
more or less in your bailiwick (is this right?) and can fill you in on what's on 
Walter's mind. Many thanks. KW 
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Office of the 
Assistant Attorney General 

MEMORANDUM FOR JANET RENO 
ATTORNEY GENERAL 

From: Chris Schroeder 
Deputy Assistant Attorney General 

U. S. Department of Justice 

Office of Legal Counsel 

Washington, D. C. 20530 

August 14, 1995 

Re: Briefing Materials on Government Operations in the Event of a Lapse in 
Appropriations 

This briefing book contains materials relating to the question of government 
operations in the event of a lapse in appropriations. As of the present time, the major 
opinion on the question is that of Attorney General Civiletti, issued January 16, 1981. It is 
at Tab D. An earlier, shorter opinion on the same subject by Attorney General Civiletti is 
found at Tab E. 

Under the Antideficiency Act, in the event of a lapse of appropriations, all employee 
functions must be suspended unless they are otherwise authorized by law or their 
continuation is necessary to prevent an emergency involving human safety or the protection 
of property. One aspect of the 1981 Civiletti opinion articulated a test for applying this 
emergency exception to government activities. We have prepared a draft memorandum 
suggesting a modification to single element of the 1981 formulation. In addition, the 
prepared memorandum summarizes the major conclusions of the 1981 opinion. The draft 
memorandum is at Tab B. 

Other materials in this briefmg book are: 

Tab C: 

Tab F: 

The Antideficiency Act (31 U.S.C. §§1341-42) and the relevant 
legislative history 

OMB Circular ·Bulletin No. 80-14, with supplements, which provides 
guidance to agencies on lapses in appropriations 



• 



Tab G: 

TabH: 

An October 5, 1990 memorandum from Richard Darman, Director of 
011B, to agencies providing guidance on the then anticipated lapse in 
appropriations 

An October 21, 1993 memorandum from Leon Panetta, Director of 
011B, to agencies providing similar guidance on the potential lapse in 
appropriations as of that date. 
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U. S. Department 'of Justice 

Office of Legal Counsel 

Office of the Washington, D. C. 20530 
Assistant Attorney General 

August 16, 1995 

MEMORANDUM FOR ALICE RIVLIN 
DIRECTOR, OFFICE OF MANAGEMENT AND BUDGET 

From: Walter Dellinger 
Assistant Attorney General 

Re: Government Operations in the Event of a Lapse in Appropriations 

This memorandum responds to your request to the Attorney General for advice 
regarding the permissible scope of government operations during a lapse in appropriations. 1 

The Constitution provides that "no money shall be drawn from the treasury, but in 
consequence of appropriations made by law." U.S. Const. art. I, § 9, cl. 7. The treasury is 
further protected through the Antideficiency Act, which among other things prohibits all 
officers and employees of the federal government from entering into obligations in advance 
of appropriations and prohibits employing federal personnel except in emergencies, unless 
otherwise authorized by law. See 31 U.S.C. § 1341 et seq.2 

In the early 1980s, Attorney General Civiletti issued two opinions with respect to the 
implications of the Antideficiency Act. See" Applicability of the Antideficiency Act Upon A 
Lapse in an Agency's Appropriations," 4A Op. O.L.C. 16 (1980); "Authority for the 
Continuance of Government Functions During a Temporary Lapse in Appropriations," 5 Op. 
O.L.C. 1 (1981) (1981 Opinion). The 1981 Opinion has frequently been cited in the ensuing 
years. Since that opinion was written, the Antideficiency Act has been amended in one 

I We do not in this memorandum address the different set of issues that arise when the limit on the public 
debt has been reached and Congress has failed to raise the debt ceiling. 

For the purposes of this inquiry, there are two relevant provisions of the Antideficiency Act. The first 
provides that n[a]n officer or employee of the United States Government or the District of Columbia government 
may not ... involve either government in a contract or obligation for the payment of money before an 
appropriation is made unless authorized by law. n 31 U.S.C. § 1341(a)(1)(B). The second provideSlthat n[a]n 
officer or employee of the United States Government ... may not accept voluntary services ... or employ 
personal services exceeding that authori~ by law except for emergencies involvin,g the safety of human iife or 
the protection of property. n 31 U.S.C. § 1342~ 



respect, and we analyze the effect of that amendment below. The amendment amplified on 
the emergencies exception for employing federal personnel by providing that "[a]s used in 
this section, the term 'emergencies involving the safety of human life or the protection of 
property' does not include ongoing, regular functions of government the suspension of which 
would not imminently threaten the safety of human life or the protection of property." 31 
U.S.C. § 1342. 

With respect to the effects of this amendment, we continue to adhere to the view 
expressed to General Counsel Robert Damus of the Office of Management and Budget that 
"the 1990 amendment to 31 U.S.C. § 1342 does not detract from the Attorney General's 
earlier analyses; if anything, the amendment clarified that the Antideficiency Act's exception 
for emergencies is narrow and must be applied only when a threat to life or property is 
imminent." Letter from Walter Dellinger to Robert G. Damus, October 19, 1993. In order 
to ensure that the clarification of the 1990 amendment is not overlooked, we believe that one 
aspect of the 1981 Opinion's description of emergency governmental functions should be 
modified. Otherwise, the 1981 Opinion continues to be a sound analysis of the legal 
authorities respecting government operations when Congress has failed to enact regular 
appropriations bills or a continuing resolution to cover a hiatus between regular 
appropriations. 

1. 

Since the issuance of the extensive 1981 Opinion, the prospect of a general 
appropriations lapse has arisen frequently. In 1981, 1982, 1983, 1984, 1986, 1987 and 
1990, lapses of funding ranging from several hours to three days actually did occur. While 
several of these occurred entirely over weekends, others required the implementation of plans 
to bring government operations into compliance with the requirements of the Antideficiency 
Act. These prior responses to the threat of or actual lapsed appropriations have been so 
commonly referred to as cases of "shutting down the government" that this has become a 
nearly universal shorthand to describe the effect of a lapse in appropriations. It will assist in 
understanding the true extent of the Act's requirements to realize that this is an entirely 
inaccurate description. Were the federal government actually to shut down, air traffic 
controllers would not staff FAA air control facilities, with the consequence that the nation's 
airports would be closed and commercial air travel and transport would be brought to a 
standstill. Were the federal government to shut down, the FBI, DEA, ATF and Customs 
Service would stop interdicting and investigating criminal activities of great varieties, 
including drug smuggling, fraud, machine gun and explosives sales, and kidnapping. The 
country's borders would not be patrolled by the border patrol, with an extraordinary increase 
in illegal immigration as a predictable result .. In the absence of government supervision, the 
stock markets, commodities and futures exchanges would be unable to operate. Meat and 
poultry would go uninspected by federal meat inspectors, and therefore could not be 
marketed. Were the federal government to shut down, medicare payments for vital 
operations and medical services would cease. VA hospitals would abandon patients and close 
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their doors. These are simply a few of the significant impacts of a federal government shut 
down. Cumulatively, these actions and the others required as part of a true shut down of the 
federal government would impose significant health and safety risks on millions of 
Americans, some of which would undoubtedly result in the loss of human life, and they 
would immediately result in massive dislocations of and losses to the private economy, as 
well as disruptions of many aspects of society and of private activity generally, producing 
incalculable amounts of suffering and loss. 

The Antideficiency Act imposes substantial restrictions on obligating funds or 
contracting for services in advance of appropriations or beyond appropriated levels, 
restrictions that will cause significant hardship should any lapse in appropriations extend 
much beyond those we have historically experienced. To be sure, even the short lapses that 
have occurred have caused serious dislocations in the provision of services, generated 
wasteful expenditures as agencies have closed down certain operations and then restarted 
them, and disrupted federal activities. Nevertheless, for any short-term lapse in 
appropriations, at least, the federal government will not be truly "shut down" to the degree 
just described, simply because Congress has itself provided that some activities of 
government should continue even when annual appropriations have not yet been enacted to 
fund current activities. 

The most significant provisions of the Antideficiency Act codify three basic 
restrictions on the operation of government activities. First, the Act implements the 
constitutional requirement that "No Money shall be drawn from the Treasury, but in 
Consequence of Appropriations made by Law." u.s. Const. art. I, § 9, cl. 7. Second, 
when no current appropriations measure has been passed to fund contracts or obligations, it 
restricts entering into contracts or incurring obligations (except as to situations authorized by 
other law). Third, it restricts employing the services of employees to perform government 
functions beyond authorized levels to emergency situations, where the failure to perfonn 
those functions would result in an imminent threat to the safety of human life or the 
protection of property.3 The 1981 Opinion elaborated on the various exceptions in the 
Antideficiency Act that permit some continuing government functions, and we will only 
summarize the major categories here: 

• Multi-year appropriations and indefinite appropriations. 

Not all government functions are funded with annual appropriations. Some operate 
under multi-year appropriations and others operate under indefmite appropriations provisions 
that do not require passage of annual appropriations legislation. Social security is a 
prominent example of a program that operates under an indefmite appropriation. In such 

3 These restrictions are enforced by criminal penalties. An officer or employee of the United States who 
knowingly and willfully violates the restrictions shall be fmed not more than $5,000, imprisoned for not more 
than 2 years, or both. 31 U.S.C. §1350. 
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cases, benefit checks continue to be honored by the treasury, because there is no lapse in the 
relevant appropriation. 

• Express authorizations: contracting authority and borrowing authority. 

Congress provides express authority for agencies to enter into contracts or to borrow 
funds to accomplish some of their functions. An example is the "food and forage" authority 
given to the Department of Defense, which authorizes contracting for necessary clothing, 
subsistence, forage, supplies, etc. without an appropriation. In such cases, obligating funds 
or contracting can continue, because the Antideficiency Act does not bar such activities when 
they are authorized by law. As the 1981 Opinion emphasized, the simple authorization or 
even direction to perform a certain action that standardly can be found in agencies' enabling 
or organic legislation is insufficient to support a fmding of express authorization or necessary 
implication (the exception addressed next in the text), standing alone. There must be some 
additional indication of an evident intention to have the activity continue despite an 
appropriations lapse. 

• Necessary implications: authority to obligate that is necessarily implied by statute. 

The 1981 Opinion concluded that the Antideficiency Act contemplates that a limited 
number of government functions funded through annual appropriations must otherwise 
continue despite a lapse in their appropriations because the lawful continuation of other 
activities necessarily implies that these functions will continue as well. Examples include the 
check writing and distributing functions necessary to disburse the social security benefits that 
operate under indefmite appropriations. Further examples include contracting for the 
materials essential to the performance of the emergency services that continue under that 
separate exception. In addition, in a 1980 opinion, Atorney General Civiletti opined that 
agencies are by necessary implication authorized "to incur those minimal obligations 
necessary to closing [the] agency." The 1981 opinion reiterated this conclusion and 
consistent practice since that time has provided for the orderly termination of those functions 
that may not continue during a period of lapsed appropriations. 

• Obligations necessary to the discharge of the President's constitutional duties and 
powers. 

Efforts should be made to inteIpret a general statute such as the Antideficiency Act to 
avoid the significant constitutional questions that would arise were the Act read to critically 
impair the exercise of constitutional functions assigned to the executive. In this regard, the 
1981 Opinion noted that when dealing with functions instrumental in the discharge of the 
President's constitutional powers, the "President's obligational authority ... will be further 
buttressed in connection with any initiative that is consistent with statutes -- and thus with the 
exercise of legislative power in an area of concurrent authority -- that are more narrowly 
drawn than the Antideficiency Act and that would otherwise authorize the President to carry 
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out his constitutionally assigned tasks in the manner he contemplates." 1981 Opinion, at 6-
7. 4 

• Personal or voluntaIy services "for emergencies involving the safety of human life or 
the protection of property. " 

The Antideficiency Act prohibits contracting or obligating in advance of 
appropriations generally, except for circumstances just summarized above. The Act also 
contains a separate exception applicable to personal or voluntary services that deal with 
emergencies. 31 U.S.C. § 1342. This section was amended in 1990. We will analyze the 
effects of that amendment in Part IT of this memorandum. 

Finally, one issue not explicitly addressed by the 1981 Opinion seems to us to have 
been settled by consistent administrative practice. That issue concerns whether the 
emergency status of government functions should be determined on the assumption that the 
private economy will continue operating during a lapse in appropriations, or whether the 
proper assumption is that the private economy will be interrupted. As an example of the 
difference this might make, consider that air traffic controllers perform emergency functions 
if aircraft continue to take off and land, but would not do so if aircraft were grounded. The 
correct assumption in the context of an anticipated long period of lapsed appropriations, 
where it might be possible to phase in some alternatives to the government activity in 
question, and thus over time to suspend the government function without thereby imminently 
threatening human life or property, is not entirely clear. However, with respect to any short 
lapse in appropriations, the practice of past administrations has been to assume the continued 
operation of the private economy, and so air traffic controllers, meat inspectors, and other 
similarly situated personnel have been considered to be within the emergency exception of 
§ 1342. 

4 The Attorneys General and this office have declined to catalog what actions might be undertaken this 
heading. In 1981, for example, Attorney General Civiletti quoted Attorney General (later Justice) Frank 
Murphy. "These constitutional powers have never been specifically defined, and in fact cannot be, since their 
extent and limitations are largely dependent upon conditions and circumstances. . .. The right to take specific 
action might not exist under one state of facts, while under another it might be the absolute duty of the 
Executive to take such action." 5 Op. O.L.C. at 7 n.9 (quoting 39 Op. Att'y Gen. 343, 347-48 (1939». This 
power should be called upon cautiously, as the courts have received such executive branch assertions 
skeptically. See. e.g., Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952); George v. Ishimaru, 
849 F. Supp. 68 (D.D.C.), vacated as moot, No. 94-5111, 1994 WL 517746 (D.C. Cir., Aug. 25, 1994). But 
~ Haig v. Agee. 453 U.S. 280 (1981); In re Neagle, 135 U.S. 1 (1890). 
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ll. 

The text of 31 U.S.C. §1342, as amended in 1990, now reads: 

An officer or employee of the United States Government or of the District of 
Columbia government may not accept voluntary services for either government 
or employ personal services exceeding that authorized by law except for 
emergencies involving the safety of human life or the protection of property. 
This section does not apply to a corporation getting amounts to make loans 
(except paid in capital amounts) without legal liability of the United States 
Government. As used in this section, the term "emergencies involving the 
safety of human life or the protection of property" does not include ongoing, 
regular functions of government the suspension of which would not imminently 
threaten the safety of human life or the protection of property. 

31 U.S.C. § 1342. Because of the § 1342 bar on employing personal services, officers and 
employees may employ personal services in excess of other authorizations by law only in 
emergency situations.5 This section does not by itself authorize paying employees in 
emergency situations, but it does authorize entering into obligations to pay for such labor. 

The central interpretive task under § 1342 is and has always been to construe the 
scope of the emergencies exception of that section. When the 1981 Opinion undertook this 
task, the predecessor to § 1342 did not contain the fmal sentence of the current statute, 
which was added in 1990. Examining that earlier version, the Attorney General concluded 
that the general language of the provision and the sparse legislative history of it did not 
reveal its precise meaning. However, the opinion was able to glean some additional 
understanding of the statute from that legislative history. 

The Attorney General noted that as originally enacted in 1884, the provision forbade 
unauthorized employment "except in cases of sudden emergency involving the loss of human 
life or the destruction of property." 23 Stat. 17. He then observed that in 1950, Congress 

5 The 1981 Opinion concluded that: 

[d]espite the use of the term 'voluntary service,' the evident concern underlying this 
provision is not government agencies' acceptance of the benefit of services rendered 
without compensation. Rather, the original version of § [1342] was enacted as part of an 
urgent deficiency appropriation act in 1884, Act of May 1, 1994, ch. 37, 23 Stat. 15, 17, in 
order to avoid claims for compensation arising from the unauthorized provision of services 
to the government by non-employees, and claims for additional compensation asserted by 
government employees performing extra services after hours. This is, under [§ 1342], 
government officers and employees may not involve government in contract for 
employment, i.e., for compensated labor, except in emergency situations. 30 Op. Att'y 
Gen. 129, 131 (1913). 
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enacted the modern version of the Antideficiency Act and accepted revised language for 
§ 1342 that originally had been suggested by the Director of the Bureau of the Budget and 
the Comptroller General in 1947. In analyzing these different formulations, the Attorney 
General stated that 

[w]ithout elaboration, these officials proposed that 'cases of sudden 
emergency' be amended to 'cases of emergency,' 'loss of human life' to 
'safety of human life,' and 'destruction of property' to 'protection of property. 
These changes were not qualified or explained by the report accompanying the 
1947 recommendation or by any aspect of the legislative. history of the general 
appropriations act for fiscal year 1951, which included the modem §[1341]. 
Act of September 6, 1950, Pub. L. No. 81-759, §1211, 64 Stat. 765. 
Consequently, we infer from the plain import of the language of their 
amendments that the drafters intended to broaden the authority for emergency 
employment. 

5 Op. O.L.C. at 9. 

The 1981 Opinion also sought guidance from the consistent administrative practice of 
the Office of Management and Budget in applying identical "emergencies" language found in 
another provision. That other provision prohibits OMB from apportioning appropriated 
funds in a manner that would indicate the need for a deficiency or supplemental 
appropriation, except in cases of "emergencies involving the safety of human life, [or] the 
protection of property" -- phraseology identical to the pre-1990 version of § 1342.6 
Combining these two sources with the statutory text, the Attorney General articulated two 

6 31 U.s.c. § 1515 (recodified from § 665(e) at the time of the Civiletti opinion). Analyzing past 
administrative practice under this statute, Attorney General Civiletti found that: 

Directors of the Bureau of the Budget and of the Office of Management and Budget have 
granted dozens of deficiency reapportionments under this subsection in the last 30 years, 
and have apparently imposed no test more stringent than the articulation of a reasonable 
relationship between the funded activity and the safety of human life or the protection of 
property. Activities for which deficiency apportionments have been granted on this basis 
include [FBI] criminal investigations, legal services rendered by the Department of 
Agriculture in connection with state meat inspection programs and enforcement of the 
Wholesome Meat Act of 1967,21 U.S.c.§§ 601-695, the protection and management of 
commodity inventories by the Commodity Credit Corporation, and the investigation of 
aircraft accidents by the National Transportation Safety Board. These few illustrations 
demonstrate the common sense approach that has guided the interpretation of § 665(e). 
Most important, under § 665(e)(2), each apportionment or reapportionment indicating the 
need for a deficiency or supplemental appropriation has been reported contemporaneously 
to both Houses of Congress, and, in the face of these reports, Congress has not acted in 
any way to alter the relevant 1950 wording of § 665(e)(1)(B), which is, in this respect, 
identical to § 665(b). 
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rules for identifying functions for which government officers may enter into obligations to 
pay for personal services in excess of legal authority other than § 1342 itself: 

First, there must be some reasonable and articulable connection between the 
function to be performed and the safety of human life or the protection of 
property. Second, there must be some reasonable likelihood that the safety of 
human life or the protection of property would be compromised, in some 
degree, by delay in the performance of the function in question. 

While we continue to believe that the 1981 articulation is a fair reading of the 
Antideficiency Act even after the 1990 amendment, see Letter from Walter Dellinger to 
Robert G. Damus, October 19, 1993, we are aware of the possibility the second of these two 
rules might be read more expansively than was intended, and thus might be applied to 
functions that are not emergencies within the meaning of the statute. To forestall possible 
misinterpretations, the second criteria's use of the .phrase "in some degree" should be 
replaced with the phrase, "in some significant degree." 

The reasons for this change rest on our understanding of the function of the 1990 
amendment, which comes from considering the content of the amendment, its structure and 
its sparse legislative history. That history consists of a solitary reference in the conference 
report to the Omnibus Budget Reconciliation Act of 1990, Pub. L. No. 101-508, 104 Stat. 
1388: 

The conference report also makes conforming changes to title 31 of the United States 
Code to make clear that ... ongoing, regular 'Operations of the Government cannot 
be sustained in the absence of appropriations, except in limited circumstances. These 
changes guard against what the conferees believe might be an overly broad 
interpretation of an opinion of the Attorney General issued on January 16, 1981, 
regarding the authority for the continuance of Government functions during the 
temporary lapse of appropriations, and affirm that the constitutional power of the 
purse resides with Congress. 

H.R. Rep. No. 964, WIst Cong., 2d Sess. 1170 (1990). While hardly articulating the 
intended scope of the exception, the coilference report does tend to support what would 
otherwise be the most natural reading of the amendment standing alone: because it is phrased 
as identifying the functions that should be excluded from the scope of the term "emergency," 
it seems intended to limit the coverage of that term, narrowing the circumstances that might 
otherwise be taken to constitute an emergency within the meaning of the statute. 

Beyond this, however, we do not believe that the amendment adds any significant new 
substantive meaning to the pre-existing portion of § 1342, simply because the most prominent 
feature of the addition -- its emphasis on there being a threat that is imminent, or "ready to 
take place, near at hand," see Webster's Third New International Dictionary 1130 (1986) -
is an idea that is already present in the term "emergency" itself, which means "an unforeseen 
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combination of circumstances or the resulting state that calls for immediate action" to 
respond to the occurrence or situation. Id. at 741.7 The addition of the concept of 
"imminent" to the pre-existing concept of "emergency" is thus largely redundant. This 
redundancy does, however, serve to emphasize and reinforce the requirement that there be a 
threat to human life or property of such a nature that immediate action is a necessary 
response to the situation. The structure of the amendment offers further support for this 
approach. Congress did not alter the operative language of the statute; instead, Congress 
chose to enact an interpretive provision that simply prohibits overly expansive interpretations 
of the "emergency" exception. 

Under the formulation of the 1981 Opinion, government functions satisfy § 1342 if, 
inter alia, the safety of human life or the protection of property would be "compromised, in 
some degree." It is conceivable that some would interpret this phrase to be satisfied even if 
the threat were de minimis, in the sense that the increased risk to life or property were 
insignificant, so long as it were possible to say that safety of life or protection of property 
bore a reasonable likelihood of being compromised at all. This would be too expansive an 
application of the emergency provision. The brief delay of routine maintenance on 
government vehicles ought not to constitute an "emergency," for example, and yet it is quite 
possible to conclude that the failure to maintain vehicles properly may "compromise, to some 
degree" the safety of the human life of the occupants or the protection of the vehicles, which 
are government property. We believe that the revised articulation clarifies that the 
emergencies exception applies only to cases of threat to human life or property where the 
threat can be reasonably said to the near at hand and demanding of immediate response. 

7 See also Random House Dictionary of the English Language Unabridged 636 (2d ed. 1987) 
("emergency" means "a sudden, urgent, usually unexpected occurrence or occasion requiring immediate 
action"); Webster's II New Riverside University Dictionary 427 (1988) ("an unexpected, serious occurrence 
or situation urgently requiring prompt action"). 
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31 § 1322 MONEY AND FINANCE 

CROSS REFERENCES 
Presumption ~!lat individuals' whereabouta is 

unknown If no application for refund of veteran's 
contributions to educational bene~ta program is 
received within specified time. see 38 USCA 
§ 3232. 

Transfer and disposition of balances in !rust 
funda administered by Veter1lD8' Administration 
representing moneys belonging to individuals 
whose whereabolltB are unknown. see 38 USeA 
§ 5604. 

NOTES OF DECISIONS 

Exhau8tion of remedln 1 

1. Exhaustion of remedln 
States failed to exhaust their administrative 

remedies. and thus could not bring action 
against ComptroUer General and Secretary of 
the Treasury claiming right pursuant to their 
unclaimed property laws to custody of monies 
belonging to their respective citizens and con· 

tained in United States Treuury tnlBt fund 
receipt aceounta for unpaid monies of individuala 
whose whereabouta were unknown, where states 
had not. in aceordauce with statutory and ad
miniatntive scheme. contacted particular trans
fening agency. bureau or office and complied 
with ita requirementa for perfecting claim. 
State v. Bow8her. D.D.e.l99O. 734 F.Supp. 526. 
afthmed 936 F.2d 332, 290 U.S.App.D.C. 166. 
certiorari denied 112 S.Ct. 584. 116 L.Ed.2d 609. 

§ 1324. Refund of intemal revenue collectiON 

HISTORICAL AND STATUTORY NOTES 
Internal Re.enue Creclit Prurilion Enaded 

Before JUI\W'y 1. 1978 

Section 11118 of Pub.L. 101~ provided 
that: "For purposes of section 1324(b)(2) of title 
31 of the United States Code (aubeec. (b)(2) of 

thia section). section 32 of the Internal Revenue 
Code of 1986 (section 32 of Title 26. Internal 
Revenue Code) (u amended by this Act) shall 
be considered to be a credit proviaion of the 
Internal Revenue Code of 1964 enacted before 
January 1. 1978." 

SUBCHAPl'ER III-LIMITATIONS, EXCEPl'IONS. AND PENALTIES 

§ 1341. Limitations on expendinr and obUptinr amounts 

(8)(1) An officer or employee of the United States Government or of the District of 
Columbia government may not--

(A) make or authorize an expenditure or obligation exceeding an amount avail· 
able in an appropriation or fund for the expenditure or obligation; 

(B) involve either government in a contract or obligation for the payment of 
money before an appropriation is made unless authorized by law; 

(C) make or authorize an expenditure or obligation of funds required to be 
sequestered under section 252 of the Balanced Budget and Emergency Deficit 
Control Act of 1985; or 

<D) involve either government in a contract or obligation for the payment of 
money required to be sequestered under section 252 of the Balanced Budget and 
Emergency Deficit Control Act of 1985. 

[See main volume for te:t of (I); (b)j 

(As amended Pub.L. 101-ii08. Title XIlI. § 13213(a). Nov. 5. 1990. 104 Stat. 1~1.) 

References in Text 

HISTORICAL AND STATUTORY NOTES 

LerUIadve Hlatory 
.section 252 of the' Balanced Budget and 

Emergency Deficit Control Act of 1985. refelTed 
to in subsec. la)(lJ(C) and 10), is cIassi1Ied to 
section 902 of Title 2, The Congress. 

1990 .-Unendment 
Subsec. (a)(l)(C), (0). Pub.L. 101~ 

§ 13213(aJ. added 5ubpan. (e) and (D). . 

For legialaave history and purpose of Pub.L. 
101~. see 1990 U.S. Code Cong. and Adm. 
News. p. 2017. 

WEST'S FEDERAL PRACl'ICE MANUAL 

Peculiarities of government contracts. see 
§ 1522. 

66 

LAW RE\lEW Cl 

pulling the Pllr.le strings o( the C orrunanri e r 
ill Chief. Peter Raven-Hansen and William C. 
Sanks. 80 Va.L.Rev. 833 (1994). 

IteWriting the fi8cal. constitution: The case of 
Gramm-Rudman-Hollings. Kate Stith 76 Cal . 
L.Rev. 593 (1988). . 

SOTES OF 0: 
Admininrattve leave 6a 
Contr'IICU in ex_ of 1IIIPI'OPriati0na 

PurchaH of food 19& 
Contr'IICU or oblirationa authorized by law 

10 
Esercile of renewal richu lOa 

LapIe ot authorisation 28 

1. CoMtrUction of lledion With other law. 
Violation of this .section does not occur. when 

agency baa inIIuf!!~ent current appropriations to 
satiaty award or Judgment rendered against it. 
pursuant to section 612 of Title 41. 1984. 63 
Op.Comp.Gen. 308. 

6. -- Acenta or officen of United Statet 
Principles of apparent authority were inappli

cable to bind United States to two million doUar 
aettlement agreement of claim under Federal 
Tort Claims Act which was entered between 
Ulliatant United States attorney and dependenta 
of miner and which assi8tant United States at
tomey did not have actual authority to enter. 
White v. U.S. Dept. of Interior. M.D.Pa.l988. 
639 F.Supp, 82. afthomed 815 F.2d 697. 

Anti-De~ciency Act barred ofl!ciaIs of Federal 
Govenunent from entaing into implied con· 
tncta to indemnity asbestos manufacturers (or 
manutacturers' liability to shipyard workers ex
poeed to aabestos while building, converting. or 
repairing shipe for the Government during 
World War II. Johns-Manville Corp. v. U.S .. 
1987, 12 ClCt. 1. 

This section requires heads of federal agen
cies to expend dscaI year funds to prevent need 
(or supplemental or deficiency appropriation. 
and requires them to avoid exhaustion of funds 
before end of appropriation period. 1985. 64-
Op.Comp.Gen. 728. 

Judicial or quasi-judicial awards do not in
volve deftciency created by administrative offi
cer. under thia section. 1984.63 Op.Comp.Gen. 
308. 

6a. Administrative leave 
The Merit Systems Protection Boani has dis

cretionary authority to retrOactively grant ad
miniatrative leave with pay. during a brief par
tial shutdown of the agency. to employees who 
were ordered not to report (or work and were 
placed on half-time. half-pay status in order to 
forestall a funding gap which would have neces
sitated a full closedown. to the extent appropri· 
ated funds were available and adequate on the 
dates of the partial shutdown. 1983. 62 Op. 
Comp.Gen. 1. 

10. Contracts or oblirations authorized by 
law 

Department o( Education will not violate this 
section if total obligations it records for manda-

J, 

1 

II 

11 

t 
UI 
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31 § 1341 \tONEY AND FINANCE Subtitle 2 

(2) This subsection does not apply to a corporation getting amounts to 
make loans (except paid in capital amounts) without legal liability of the 
United States Government . 

(b) An article to be used by an executive department in the District of 
Columbia that could be bought out of an appropriation made to a regular 
contingent fund of the department may not be bought out of another 
amount available for obligation. 

(Pub.L. 97-258. Sept. 13. 1982. 96 Stat. 923.) 

Historical and Revision Notes 

RevIsed Section Source (U.S. Code) Source (Statutes at Large) 

1341(a) . 31:665(.,. (d)(~) (last sentence relat· R.S. § 3679(a). (d)(Z) (last sentence related 
ed to spending and obllgallons). to spending and obligations); Mar. 3. 

I Q()5. ch. 1484. § ~ (I st par.). 33 Stat. 
1257; Feb. 27. 1906. ch. 510. § 3. 34 
Stat. 48; restated Sept. 6. 1950. ch. 896. 
§ 1211. 64 Stat. 765. 

1341(b) . 31:669 (words after semIcolon). Aug. 23. 1'112. ch. 350. § 6 (words after 
semIcolon). 37 Stat. 414. 

Explanatory Notes 

In subsection (b). the words "another 
amount available for obligation" are substi· 
tuted for "any other fund" for consistency in 
the revised title. 

Indemnity Contracts Covering Internation
al Short-Wave Radio Stations. Contracts for 
use of international short·wave radio stations 
and facilities may prOVide for Indemnity of 
owners and operators of such stations agamst 
loss or damage on account of injury to per
sons or property arising from use of such sta
tions or facilities. Acts July 5. 1946. c. 541. 
Title I. 60 Stal. 447; July 9. 1947. c. 211. Ti· 
tie I. § 101. 61 Stal. 280; June 3. 1948. c. 
400. Title I. § 101. 62 Stal. 312; July 20. 

1949. c. 354. Title I. § 101. 63 Stat. 451; 
Sepl. 6. 1950. c. 896. ch. III. Title I. § 10 I. 
64 Stal. 614; Ocl. 22. 195 I. c. 533. Title I. 
§ 101. 65 Stat. 581; July 10. 1952. c. 651. Ti. 
tie I. § 101. 66 Stat. 554; Aug. 7. 1953. c. 
340. Title 1/1. § 301. 67 Stat. 420. 

Similar provisions conferring this authority 
on the Office of the Coordinator of Inter
Amencan AfTairs and Office of War Informa
tion were carried in Acts Oct. 26. 1942. c. 
629. Title II. 56 Stal. 996. 997; July 12. 1943. 
3 p.m .. E. W.T.. c. 228. § I. 57 Stat. 529. 532; 
June 28. 1944. c. 301. Title I. § I. 58 Stat. 
538.539; July 17. 1945. c. 319. § I. S9 Stat. 
477. 

Cross References 

Administrative discipline for violation of subsec. (a) of this section: see section 1349 of this title. 
Contracts for fuel by Secretary of Army without regard to current fiscal year. see section Iia of 

Title 41. Public Contracts. 
Contracts for rent of buildings In District of Columbia not to be made until appropriation. see 

section 34 of Title 40. Public Buildings. Property. and Works. 
Contra.:ts in excess of specific appropriation. penalty for. see section 435 of Title 18. Crimes 

and Criminal Procedure. 
Contracts not to exceed appropriation. see section 12 of Title 41. Public Contracts. 
Contracts or purchases prohibited unless authorized or under adequate appropriation. see sec· 

tion II of Title 41. 
Criminal penalty for violation of subsec. (a) of this section. see section 1350 of this title. 
Pay fixed by administrative action. see section 5307 of Title S. Government Organization and 

Employees. 
Purchases from National Ocean Survey appropriation. see section 878 of Title 33. Navigation 

and Navigable Waten. 
Reports on violations of subsec. (a) of this section. see section 135 I of this title. 
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Generally I 
Construction 
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Salary or wall 
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Defenses 27 
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Implied contracts 
Indemnification 
Interest 25 
Justiciability 26 
Knowledge of coni I 
leases 16 
license agreement 
Obligations author 
Officers of Cnite< 
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Persons subject to 

Generally 5 
Agents or off 

Policy 3 
Postal services an 
Public interest 9 
Purchase of equip 
Purpose 2 
Salary or wages 
Tenancies from Yt' 
Trucking services 

I. Construction ( 

Former section 
the public service 
special provisions 
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.j! ~ 1.>41 
Note 14 
2r.unent obligations ilIlder contracts were either 
detenninable !l1 advance. ,)r could be avoided 
through ;eparate acnon 0)' :-iavy. 1984. 63 Op. 
Comp.Gen. 145. 

15. - Implied contract.. 

Even if there were implied-in-fact contract 
tenn pursuant to Defense Production Act re
quiring government to indemnify Agent Orange 
manufacturer for any tort suits brought by vet
erans. tenn itself could not operate to bind 
government: Anti-Deficiency Act precluded en
forcement of any such tenn. as manufacturer 
presented no appropriation or statutory exemp
tion which would authorize indemnification. 
Wm. T. Thompson Co. v. U.S.. 1992. 26 CI.Ct 
17. 

16. - Leue:t 

Contncting o!!\cer complied with require
ments of Anti-Deficiency Act (ADA) requiring 
consideration of indeterminate costa as CUl1"ent 
obligatiolll in awarding government lease, where 
solicitation (or offen (SFO) speciftcally recited 
poeaibility of termination of lease. which W88 

engaged (or one year with additional one-year 
optiolll (or up to 19 additional terms. and re
quired submission of costa of termination by 
bidders. Aerolease Long Beach v. U.S .• Fed.CL 
1994. 31 Fed.CL 342. 

19. -- Purchue of equipment or IU""II~ 

Requiring Government to forego economic 
price adjustment if it purcllased unita (or subs&
quent program years of multiyear contract 
would not create any obligatiolll (or Government 
to purchase unita for all program years and 
their options. and. thus. Anti-Deficiency Act W88 

inapplicable. Beta Systems. Div. of Velcon Fil
ters. Inc. v. U.S .• 1989. 16 Cl.Ct 219. 

§ 1342. Limitation on voluntary services 

19a. - Purchase of food 
Although payment on contracts for thennosta

biJized diced turkey and beef steW entrees for 
military personnel would 'iolate "Buy-Ameri
can" pro'ision of Department of Defense Appnr 
priations Act, Dec. 29. 1981. 95 Stat. 1565. be
cause Canadian corporation's operations in pre
paring those entrees involved production. pnr 
ceasing and manufacturing. awards did not vio
late this section which prohibita officers and 
employers from authorizing expenditures when 
funds have not been appropriated. Southern 
Packllging and Storage Co.. Inc. v. U.S .• 
D.C.S.C.l984. 5B8 F.Supp. 532. 

20. - Salary or waces 
Under fonner section 666(a) of this title [now 

this section) an agency cannot lawfully pennit 
ita employees to continue work after the expira
tion of the agency's appropriation for the prior 
tiscaI year and prior to any appropriation for the 
current I!acal year. 1980 (Counsel-Inf.Op.) 4A 
Op.O.L.C. 16. 

Z4. Indemnification 
Anti-Deficiency Act precluded government 

contractor's enforcement of any implied indem
nification agreement with government in connec
tion with costa of defending and settling product 
liability suita arising from defoliant manufac
tured by contractor (or military purposes. ab
sent prior appropriation to cover costa of indem
nity or statutory exemption, as required (or 
government agent to have authority to enter 
binding agreement Hercules Inc. v. U.S .• 1992. 
25 CLCt. 616. 

28. LapIe of authorization 
Activities of an agency continue to be autho

rized. notwithstanding the 1apae of a speci1ic 
authorization and its appropriation, to the extent 
that they were authorized prior to the enact
ment of the specific authorization. 1982 (Coun
sel-Inf.Op.) 6 O.L.C. 556. 

An officer or employee of the United States Government or of the District of 
Columbia government may not accept voluntary services for either government or 
employ personal services exceeding that authorized by law except for emergencies 
involving the safety of human life or the protection of property. This section does not 
apply to a corporation getting amounts to make loans (except paid in capital amounts) 
without legal liability of the United States Government. As used in this section. the 
tenn "emergencies involving the safety of human life or the protection of property" does 
not include ongoing. regular functions of government the suspension of which would not 
imminently threaten the safety of human life or the protection of property. 

(As amended Pub.L. 101-508. Title XIII. § 13213(b). Nov. 5. 1990. 104 Stat 1388-621.) 

HISTORICAL AND STATUTORY NOTES 

1990 Amendment 

Pub.L. 101-508. § 13213(b). added sentence: 
"As used in this section. the tenn 'emergencies 
involVIng the ;a/'ety of human life or the protec
tion 'If property' does not include ongoing. regu
lar functions of government the suspension of 

which would not imminently threaten the safety 
of human life or the protection of property." 

Legtalative Biltory 
For legislative history and purpose of Pub.L. 

101-508. see 1990 U.S.Code Congo and Adm. 
News. p. 2017. 

CROSS REFERENCES 

:\cceptance of voluntary and uncompensated 
;;er;ices bv National Council on the Handi
capped. se~ :!9 USCA § 783. 

68 

Applicability of this section to the administra
tion of the Corporation for National and Com
munity Service. see 42 USCA § 12651g. 

.v-c!U\'lSt of. the l-!Uted 5tate . 
. d utilize voiu~t.ar, . S. aut.,or 

""..:t!pt an. 4-1 esc~·' .;'1 ~C1 ,"-'comp.!r~ __ _ 
l"'1ct!!l. ,;ee - ~ _ 0". 

o<!Colllf!WsiOn on Leave. voluntarv 
~ .. .. ;;er;,ces pro- L 

vided by LornnusslOn memOers. ;;ee :!9 esc A 
§ 2635· . 

GratuitoUS ser;1ces of officers of cel't.'1in re-
rve components. accePtance by Secretary of 

~efense. see 10 USC A § 10212. 

SOTES OF DEI 

Serrice in advance of approPriations 9 pI 

? Persons limited by tleCtion 

~. l; nder this section. agent Cannot bind govern
ment by unauthorized act ~f accepting "oluntary 

!'Vices after employee s retirement, even 
!:here agent is unaware of limitation on his 
authority. 1985. 65 Op.Comp.Gen. 21. 

Fortner section 665(b) of thia title [now this 
section) prohibits the Department of Justice 
from accepting uncompensated services by stu
dents who are "given 8881gnInents that would 
aid the Department in its mission". 1978 (Coun
sel-Inf.Op.) 2 Op.O.L.C. 185. 

5 Compenaation for work voluntarily per-
• fonned 

Fortner section 665(b) of this title [now this 
section] permits the appointment of attorneys 
and investigators from the pnvate sector and 
permita the payment of a nominal sum to those 

o 
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§ 1343. Buying and leasing passenger mot 

HISTORICAL A.'m STA 

Maximum Purchase Price of Motor Yehicles; I ~ 
• InteUieence Activitietl Exception ,'\. 

Pub.L. 103-139. Title VIII. § 8105. :-Iov. ll. rr. 
1993. 107 Stat. 1464. provided that: "During ~e d, 
current fiscal year and thereafter, monetary lim- a: 
itations on the purchase price of a. p8;Ssenger .\. 
motor vehicle shall not apply to ve rue :es pur-
chased for intelligence 8CU,ities conducted pur- re 
suant to Executive Order l~ (~et o~t ~ a :;e 
note under section 401 of Title SO. ~ auonal ~ 
Defense) or successor orders." 

cc 
Maximum Purchase Price of Motor Vehicletl; 

Exception 10 
Pub.L. 103-329. Title VI. § 604. Sept. 30. 

1994. lOS Stat. 2416. provided that: "l'n1ess 
otherwise specifically provided. the maximum 11 
amount allowable during the current fiscal year 
in accordance with section 16 of the Act of l' 
August 2. 1946 (60 Stat. 810) [this section). for 
the purchase of any passenger motor vehicle !, 
(exclusive of buses. ambulances. law enforce
ment. and undercover surveillance vehicles). is 
hereby fixed at $8.100 except station wagons for :' 
which the maximum shall be $9.100: P'rmoided. 
That these limits may be exceeded by not to ,. 
exceed $3.700 for police-type vehicles. and by 
not to exceed 14.000 for special heavy-duty vehi-
cles: Provided further. That the limits set forth 
in this section may not be exceeded by more 
than five percent for electric or hybrid vehicles \' 
purchased for demonstration under the pro,,-
sions of the Electric and Hybrid Vehicle Re
search. Development. and Demonstration Act of l . 

/).-1 o 
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BUDGET RECONCILIATION ACT 
P.L. 101-508 

[page 1170J 

Act to create 5-year budget resolutions that would be enforced by 
points of order against exceeding committee allocations for both 
the first year and the total of the 5 years covered by the budget 
resolution. Section G01(b) of the conference agreement also creates 
temporary points of order in the Senate against violating the dis
cretionary spending limits. 

The conference agreement codifies section 273 of the Balanced 
Budget and Emergency Deficit Control Act of 1985 as part of the 
Congressional Budget Act without change. Following the Senate 
bill, the conference agreement allows for display of the increase in 
the debt as a measure of the deficit, display of Federal retirement 
trust fund balances, and the creation in budget resolutions of pay
as-you-go provisions si~ilar to reserve funds established in budget 
resolutions since 1987. \The conference agreement standardizes the 
language of points of order, corrects a precedent in the Senate that 
effectively kills amendments between Houses if points of order 
under the Congressional Budget Act are sustained against them 
(see Senate Precedent PRL19860313-003 (Mar. 13, 1986) (LEGIS, 
Rules database», and similarly makes clear that if a point of order 
under the Act is sustained against a bill, the bill should be sent 
back to committee instead of the calendar, so that the committee 
may then take corrective action to improve the bill. The conference 
agreement makes clear that amendments between the Houses on 
budget resolutions are covered in the Senate under section 305(c), 
which also deals with conference reports on budget resolutions.IThe 
conference agreement also repeals section 202 of public law '100-
119, the exceptions to which the conferees believe had come to be 
abused (see W. Dauster, CONGRESSIONAL BUDGET ACT ANNOTATED 
567-77 (1990» and codifies the Byrd Rule on extraneous matter in 
reconciliation bills (see id. at 593-650; section 20001 of the Consoli
dated Omnibus Budget Reconciliation Act of 1985, Pub. L. No. 99-
272, § 20001, 100 Stat. 82, 390-91 (Apr. 7, 1986), amended by the 
Omnibus But:lget Reconciliation Act of 1986, Pub. L. No. 99-509, 
§ 7006, 100 Stat. 1874, 1949-1950 (Oct. 21, 1986), and amended. by 
the Balanced Budget and Emergency Deficit Control Reaffirmation 
Act of 1987, Pub. L. No. 100-119, § 20.5, 101 Stat. 754, 784-85 (Sept. 

C·1987». 
The conference report also makes conforming changes to title 31 
the United States Code to make clear that funds sequestered are 

not available for expenditure and that ongoing. regular operations 
of the Government cannot be sustained in the absence of appro
priations, except in limited circumstances. These changes guard 
against what the conferees believe might be an overly broad inter
pretation of an opinion of the Attorney General issued on January 
16, 1981. r'egarding the authority for the continuance of Govern
ment functions during the temporary lapse of appropriations, and 
affir~ that the constitutional power of the purse resides with Con
gress:J 

X. DEFINITION 
Current law 

S~ction 257 of Gramm-Rudman-Hollings defined the terms "auto
matic spending increase," "budget outlays," "budget authority," 
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Authority for the Continuance of Government Functions 
During a Temporary Lapse in Appropriations 

Statutory authority for an agency to incur obligations in advance of appropriations need 
not be express, but may be implied from the specific duties that have been imposed 
upon, or of authorities that have been invested in, the agency. 

The "authorized by law" exception in the Antideficiency Act exempts from that Act's 
general prohibition not only those obligations for which there is statutory authority, 
but also those obligations necessarily incident to initiatives undenaken within the 
President's constitutional powers. 

A government agency may employ personal services i'n advance of appropriations only 
when there is a reasonable and aniculable connection between the function to be 
performed and the safety of human life or the protection of propeny, and when there is 
some reasonable likelihood that either or both would be compromised in some degree 
by delay in the performance of the function in question. 

January 16, 1981 

THE PRESIDENT 
THE WHITE HOUSE 

My DEAR MR. PRESIDENT: You have asked my opinion concerning the 
scope of currently existing legal and constitutional authorities for the 
continuance of government functions during a temporary lapse in ap
propriations, such as the government sustained on October I, 1980. As 
you know, some initial determination concerning the extent of these 
authorities had to be made in the waning hours of the last fiscal year in 
order to avoid extreme administrative confusion that might have arisen 
from Congress' failure timely to enact II of the 13 anticipated regular 
appropriations bills, t or a continuing resolution to' cover the hiatus 
between regular appropriations. The resulting guidance, which I ap
proved, appeared in a memorandum that the Director of the Office of 
Management and Budget circulated to the heads of all departments and 
agencies on September 30, '1980. Your request, in effect, is for a close 
and more precise analysis of the issues raised by the September 30 
memorandum. 

Before proceeding with my analysis, I think it useful to place this 
opinion in the context of my April 25, 1980, opinion to you concerning 
the applicability of the Antideficiency Act, 31 U,S.C. § 665, upon lapses 

'Pnor 10 October I, 1980, Congress had passed regular appropriations for fiscal year 1981 only for 
energy and water developmenl, Pub. L. No. 90-367, 94 SIal. 1331 (Ocl. I. 1980). 
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In appropriations. 43 Op. Att'y Gen. No. 24. 4 Op. O.L.e. 16 (1980). 
That opinion set forth two essential conclusions. First, if. after the 
expiration of an agency's appropriations, Congress has enacted no ap
propriation for the immediately subsequent period, the agency may 
make no contracts and obligate no further funds except as authorized 
by law. Second, because no statute generaHy permits federal agencies to 
incur obligations without appropriations for the pay of employees, 
agenices are not. in genera\' authorized by law to employ the services 
of their employees upon a lapse in appropriations. My interpretation of 
the Antideficiency Act in this regard is based on its plain language, its 
history, and its manifest purposes. 

The events prompting your request for my earlier opinion included 
the prospect that the then-existing temporary appropriations measure 
for the Federal Trade Commission (FTC) would expire in April, 1980, 
without extension, and that the FTC might consequently be left with
out appropriations for a significant period. 2 The FTC did not then 
suggest that it possesses obligational authorities that are free from a 
one-year time limitation. Neither did it suggest, based on its interpreta
tion of the law at that time, that the FTC performs emergency func
tions involving the safety of human life or the protection of property 
other than protecting government property within the administrative 
control of the FTC itself. Consequently, the legal questions that the 
April 25, 1980, opinion addressed were limited. Upon determining that 
the blanket prohibition expressed in § 665(a) against unauthorized obli
gations in advance of appropriations is to be applied as written, the 
opinion added only that the Antideficiency Act does permit agencies 
that are ceasing their functions to fulfiH certain legal obligations con
nected with the orderly termination of agency operations. 3 The opinion 
did not consider the more complex legal questions posed by a general 
congressional failure to enact timely appropriations, or the proper 
course of action to be foHowed when no prolonged lapse in appropria
tions in such a situation is anticipated. 

The following analysis is directed to those issues. Under the terms of 
the Antideficiency Act, the authorities upon which the government 
may rely for the continuance of functions despite a lapse in appropria
tions implicates two fundamental questions. Because the proscription of \ 
§ 665(a) excepts obligations in advance of. appropriations that are "au
thomed by law." it is first necessary to consider which functions this 
exception comprises. Further. given that § 665(b) expressly permits the 

: FTC actually ,ustalned less than a one-day lapse in appropriations between the Upiulion. on 
Apnl 30. IqgO. of a transfer of funds for its use. Pub. L. No. 96-219. 94 Stat. 128 (Mar. 28. 1980). and 
the enactment. on May I. 1980. of an additional lransfer. Pub. L. No. 96-240. 94 Stat. 342. Prior to 
!\pnl 30. however. It appeared likely thai a prolracled congressional dispule concerning Ihe lerms of 
Ihe FTCs evenlual authonullon. Pub. L. No. 96-i52. 94 Stat. 374 (May 28. 1980), would precipitate 
a lap'" .n appropnallons for a significantly longer period. 

J Set note II. Infra. 
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government to employ the personal service of its employees in "cases 
of emergency involving the safety of human life or the protection of 
property," it is necessary to determine how this category is to be 
construed. I shall address these questions in tum, bearing in mind that 
the most useful advice concerning them must be cast chiefly in the 
form of general principles. The precise application of these principles 
must, in each case, be determined in light of all the circumstances 
surrounding a partic'ular lapse in appropriations. 

I. 

Section 665(a) of Title 31. United States Code provides: 

No officer or employee of the United States shall make or 
authorize an expenditure from or create or authorize an 
obligation under any appropiation or fund in excess of the 
amount available therein; nor shall any officer or employee 
involve the Government in any contract or obligation. for the 
payment of money for any purpose. unless such contract or 
obligation is authorized by law. (Emphasis added.) 

Under the language of § 665(a) emphasized above. it follows that. 
when an agency's regular appropriation lapses, that agency may not 
enter contracts or create other obligations unless the agency has legal 
authority to incur obligations in advance of appropriations. Such au
thority. in some form. is not uncommon in the government. For exam
ple. notwithstanding the lapse of regular appropriations, an agency may 
continue to have available to it particular funds that are subject to a 
multi-year or no-year appropriation. A lapse in authority to spend funds 
under a one-year appropriation would not affect such other authorities. 
13 Opt Att'y Gen. 288. 291 (1870). 

A more complex problem of interpretation. however. may be pre· 
sented with respect to obligational authorities that are not manifested in 
appropriations acts. In a few cases. Congress has expressly authorized 
agencies to incur obligations without regard to available appropria
tions.4 More often. it is necessary to inquire under what circumstances \ 
statutes that vest particular functions in government agencies imply 
authority to create obligations for the accomplishment of those func
tions despite the lack of current appropriations. This, of course. would 
be the relevant legal inquiry even if Congress had not enacted the 
Antideficiency Act; the second phrase of § 665(a) clearly does no more 
than codify what. in any event and not merely during lapses in appro
priations. is a requirement of legal authority for the obligation of public 
funds. 5 

'5« .•. g .. 2' V.S.c. §99; 31 V.S.c. §668; 41 V.S.c. § II. 
• This rule has. in fact. been expressly enacted in some form for 160 of the 191 years since Congress 

first convened. The Act of May I. 1820. provided: 
[N]o contract shall hereafter be made by the Secretary of State. or of the Treasury, or 

Conunued 
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Previous Attorneys General and the Comptrollers General have had 
frequent occasion to address, directly or indirectly, the question of 
implied authority. Whether the broader language of all of their opinions 
is reconcilable may be doubted, but the conclusions of the relevant 
opinions fully establish the premise upon which my April 25, 1980, 
memorandum to you was based: statutory authority to incur obligations 
in advance of appropriations~ay be implied as well as express, but 
may not ordinarily be inferred,}n the ~bsence o~ appropriations, from 
the kind of broad, categorical authonty, standing alone, that often 
appears, for example, in the organic statutes of government agencies. 
The authority must be ~ecessarily ~err~leyrom the specific .t~rms of \ 
those duties that have been Imposed upon, or of those authontles that 
have been invested in, the officers or employees purporting to Obligate 
funds on behalf of the United States. 15 Op. Att'y Gen. 235, 240 (1877). 

Thus, for example, when Congress specifically authorizes contracts 
to be entered into for the accomplishment of a particular purpose, the 
delegated officer may negotiate such contracts even before Congress 
appropriates all the funds necessary for their fulfillment. E.g., 30 Op. 
Att'y Gen. 332, 333 (1915); 300p. AU'y Gen. 186, 193 (1913); 28 Op. 
Att'y Gen. 466,469-70 (1910); 25 Op. AU'y Gen. 557, 563 (1906). On 
the other hand, when authority for the performance of a specific 
function rests on a particular appropriation that proves inadequate to 
the fulfillment of its purpose, the responsible officer is not authorized to 
obligate further funds for that purpose in the absence of additional 
appropriations. 21 Op. AU'y Gen. 244, 248-50 (1895); 15 Op. Au'y 
Gen. 235, 240 (1877); 90p. AU'y Gen. 18, 19 (1857); 40p. AU'y Gen. 
600,601-02 (1847); accord, 28 Compo Gen. 163, 165-66 (1948). 

This rule prevails even though the obligation of funds that the official 
contemplates may be a reasonable means for fulfilling general responsi-

of the Depanment of War. or of the Navy. except under a law authorizing the same, 
or under an appropnatlon adrquate to ItS fulfillment. 

3 Stat. 567. 568. The Act of March 2. 1861. extended the rule as follows: 
No contract or purchase on behalf of the United States shall be made unless the same 
is authonzed by law or is under an appropriation adrquate to its fulfillment. except in 
the War and Navy Depanments. for clothing. subsistence. forage. fuel. quar:ten. or 
transportation. which. however. shall not exceed the necessities of the current year. . 

12 Stat. 214. 220. Congress reiterated the ban On obligations 1ft excess of appropnat'ons by enacting 
the Anlldeficiency Act in 1870: 

[IJt shall not be lawful for any department of the government to expend in anyone 
fiscal year any sum in excess of appropriations made by Congress for that fISCal year. 
or to involve the government in any contract for the future payment of money In 
excess of appropriations. . ... 

Act of July 12. 1870. ch. 251. § 7. 16 Stat. 230, lSI. Congress substantially reenacted thIS provISIOn In 
1905. adding the provIso "unless such contract or obligation is authorized by law," Act of March 3. 
1905. ch. 1484. § 4. J3 Stat. 1214, 1257. and reenacted it again in 1906. Act of Feb. 27.1906. ch. 510. 
§ 3.34 Stat. 27.48. Section 665(a) of Title 31. United States Code, enacted in its current form In 1950. 
Act of Sept. 6. 1950. Pub. L. No. 81-759, § 1211,64 Stat. 595. 765, is substantially the same ~ t~ 
earlier verSions. except that. by adding an express prohibition against unauthonzed obhgauORS 1ft 

advance of' appropriations to the prohibition against obligations "in excess of' .appropnallons. the 
modern version indicates even more forcefully Congress' intent to control the availablhty of. funds to 
government officers and employees. 
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bilities that Congress has delegated to the official in broad terms. but 
without conferring specific authority to enter into contracts or other
wise Obligate funds in advance of appropriations. For example. Attorney 
General McReynolds concluded. in 1913. that the Postmaster General 
could not obligate funds in excess of appropriations for the employment 
of temporary and auxiliary mail carriers to maintain regular service. 
notwithstanding his broad authorities for the carrying of the mails. 
30 Op. Att'y Gen. 157. 161 (1913). Similarly. in 1877. Attorney General 
Devens concluded that the Secretary of War could not. in the absence 
of appropriations. accept "contributions" of materiel for the army. e.g .• 
ammunition and medical supplies. beyond the Secretary's specific au
thorities to contract in advance of appropriations. IS Op. Att'y Gen. 
209.211 (1877).6 

Ordinarily. then. should an agency's regular one-year appropriation 
lapse. the "authorized by law" exception to the Antideticiency Act 
would permit the agency to continue the obligation of funds to the 
extent that such obligations are: (1) funded by moneys, the obligational 
authority for which is not limited to one year. e.g., multi-year appro
priations; (2) authorized by statutes that expressly permit obligations in 
advance of appropriations; or (3) authorized by necessary implication 
from the specific terms of duties that have been im sed on, or of 
aut orities that have been invested in. the agency.7 A nearly govern
ment-wide lapse. however. such as occurred on October 1, 1980, impli
cates one further question of executive authority. 

Unlike his subordinates. the President performs not only functions 
that are authonzed by statute. but functions authorized by the Constitu
tion as well. To take one obvious example. the President alone, under 
Article II. § 2. clause 1 of the Constitution. "shall have Power to grant 
Reprieves and Pardons for Offenses against the United States. except in 
Cases of Impeachment." Manifestly. Congress could not deprive the 
President of this power by purporting to deny him' the minimum 

• .~ccord. 37 Compo Gen. 155. 156 (1957) (AIOmic Energy Commission's broad responsibilities under 
Ihe AlomlC Energy Act do nOt .uthonze it to enter Into a contract for supplies or services to be 
furnIshed In • fiscal year subsequent to the year the contract IS made); 28 Compo Gen. 300. 302 (1948) 
(Treasury Department's discretion to establish reasonable compensation for Bureau of the Mint 
employees does not confer authority to grant wage increases that would lead to a deficiency). 

Tit was on this basIS that I determined. in approvlDi the September 3a. 1980, memorandum. thaLthe 
responSible departments are "authorized by law" to incur obligations in advance of a ro riations for 
the a m,nastrallon 0 ne 1\ ents un er enlll ement rograms when the funds for the benefit 
payments t emse ves are not subject to a one· ear a ro rialton. ertaln so-called "entitlement 
programs:' t.g.. d·Age and SUrvIVOrs Insurance. 42 U.S.C. § 401(a). are funded through trust funds 
Into which a certam portion of the public revenues are automatically appropriated. Notwithstandin. 
this method of funding the entitlement payments themselves, the costs connected with the administra
lIon of Ihe trust funds are subject to annual appropriations. 42 U.S.C. § 401(g). It might be argued that 
a lapse In administrative authority alone should be regarded as expressing Congress' intent that benefit 
payments also not continue. The conltnuing appropriation of funds for the benefit payments them· 
selves. however. substantially belies this argument. especially when the benefit payments are to be 
rendered. at Congress' direction. pursuant to an entitlement formula. In the absence of a contrary 
legiSlative history to the benefit program or affirmative congressional measures to terminate the 
program. I think it proper 10 infer authority to 'continue the administration of the program to the 
extent of the remaining benefit funding. 
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obligational authority sufficient to carry this power into effect. Not all 
of the President's powers are so specifically enumerated, however, and 
the question must consequently arise, upon a government-wide la se in 
appropna Ions, weer t e ntlde lciency Act should be construed as 
depriving the President of authority to obligate funds in connection 
with those Intttattves that would otherwise fall within the President's 
powers. 

in my judgment, the Antideficiency Act should not be read as neces
sarily precluding exercises of executive power through which the Presi
dent, acting alone or through his subordinates, could have obli ated 
fun s In advance of appropriations had the Antideficiency Act not heen 
enacted. With respect to certain of the President's functions, as illus
tra'1ed above, such 'an IDterpretation could raise grave constitutional 
questions. It IS an elementary rule that statutes should be interpretedo-U 
possible, to preclude constitutional doubts, Crowell v. Benson, 285 U.S. 
22, 62 (1932), and this rule should surely be followed in connection 
with a broad and general statute, such as 31 U.S.c. § 665(a), the history 
of which indicates no congressional consideration at all of the desirabil
ity of limiting otherwise constitutional presidential initiatives. The 
President, of course, cannot legislate his own obligational authorities; 
the legislative power rests with Congress. As set forth, however, in Mr. 
Justice Jackson's seminal concurring opinion in Youngstown Sheet & 
Tube Co. v. Sawyer, 343 U.S. 579, 635 (1952): 

The actual art of governing under our Constitution 
does not and cannot conform to judicial definitions of the 
power of any of its branches based on isolated clauses or 
even single Articles torn from context. While the Consti
tution diffuses power the better to secure liberty, it also 
contemplates that practice will integrate the dispersed 
powers into a workable government. It enjoins upon its 
branches separateness but interdependence, autonomy but 
reciprocity. Presidential powers are not fixed but fluctu
ate, depending on their disjunction or conjunction with 
those of Congress. 

Following 8 this reasoning, the Antideficiency Act is not the only 
source of law or the only exercise of congressional power that must be 
weighed in determining whether the President has authority for an 
initiative that obligates funds in advance of appropriations. The Presi
dent's obligational authority may be strengthened in connection with 
initiatives that are grounded in the peculiar institutional powers and 

• A maJortty of the Supreme Coun has repealedly given express endorsemenl 10 Mr. Justice 
lackson's view of the separation of powen. Nixon v. Administrator of G~n~ral !Wrlicn. 433 U.S. 4H, 
443 (197'): Buckley v. Valeo. 424 U.S. I. 122 (1976): UllitN Statn v. !l/uOll. 418 U.S. 683. 707 (1974); 
Old DominIOn Brallch .Vo. 496. .Vallollal Associatioll of Ull~r Ca,,;~n v. Austin. 418 U.S. 264, 273 ft.' 
( 1974). 
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competency of the President. His authority will be further buttressed in 
connection with any initiative that is consistent with statutes-and thus 
with the exercise of legislative power in an area of concurrent author
ity-that are more narrowly drawn than the Antideficiency Act and 
that would otherwise authorize the President to carry out his constitu
tionally assigned tasks in the manner he contemplates. In sum. with 
respect to any presidential initiative that is grounded in his constitu
tio~al role and consistent with statutes other than the Antideficiency 
Act that are relevant to the initiative. the policy objective of the 
Antideficiency Act must be considered in undertaking the initiative. but 
should not alone be regarded as dispositive of the question of authority. 

Unfortunately. no catalogue is possible of those exercises of presiden-
tial power that may properly obligate funds in advance of appropria-

{ 

tions. 9 Clearly. such an exercise of power could most readily be justi
fied if the functions to be performed would assist the President in 
fulfilling hIS pecuhar constitutional role. and Congress has otherwise 
authorized those or SImilar functions to be performed within the control 
of the President. 10 Other factors to be considered would be the urgency 
of the InitiatIve and the lIkely extent to which funds would be obligated 
in advance of appropriations. 

In sum. I construe the "authorized by law" exception contained 
within 31 U.S.c. § 665(a) as exempting from the prohibitiolLenacted by 
the second clause of that section not only those obligations in advance 
of appropnatlons for which express or implied authority may be found 
in the enactments of Congress. but also those obligations necessarily l 
incident to presidential intiatives undertaken within his conS1itutional 
powers. -

II. 

In addition to regulating generally obligations in advance of appro
priations, the Antideficiency Act further provides, in 31' U.S.c. 
§ 665(b): . 

No officer or employee of the United. States shall accept 
voluntary service for the United States or employ per-

• As Slated by Attorney General (later Justice) Murphy: 
[TJhe Executive has powen not enumerated in the slatutes-powen derived not from 
slatutory grants but from the Constitution. It is univenally recognized that the consti
tutional duties of the ExecQtive carr with them constitutional wen nec~r 
their proper pe onnance. ese constitutional powen have never been speci I y 
defined. and In fact cannot be. since their extent and hmllallOnS are largely dependent 
upon conditions and circumstances. In a measure this is true with respect to most of 
the powers of the Executive. both constitutional and Slatutory. The right 10 take 
specific action might not exist under one slate of f.c1S, while under another it might be 
the absolute duty of the Executive to take such action. 

39 Cp. AII'y Gen. 343. 347-48 (1939). -
'DOne likely category into which cenain of these functions would fall would be "the conduct of ] 

foreign relations essential to the national security," referred to in the September 30. 1980. memOran-
dum. 
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sonal service in excess of that authorized by law, except 
in cases of emergency involving the safety of human life 
or the protection of property. 

Despite the use of the term "voluntary service," the evident concern 
underlying this provision is not government agencies' acceptance of the 
benefit of services rendered without compensation. Rather, the original 
version of § 665(b) was enacted as part of an urgent deficiency appro
priation act in 1884, Act of May I, 1884, ch. 37, 23 Stat. 15, 17, in 
order to avoid claims for compensation arising from the unauthorized 
provision of services to the government by non-employees, and claims 
for additional compensation asserted by government employees per
forming extra services after hours. That is, under § 665(b), government1 
officers and employees may not involve the government in contracts 
for employment. Le., for compensated labor, except in emergency 
situtations. 300p. Att'y Gen. 129, 131 (1913). 

Under § 665(b), it is thus crucial. in construing the government's" 
authority to continue functions in advance of appropriations, to inter-

. pret the phrase "emergencies involving the' safety of human life or the 
protection of property." Although the legislative history of the phrase 
sheds only dim light on its precise meaning, this history, coupled with 
an administrative history-of which }Congress is fully aware-of the 
interpretation of an identical phrase in a related budgeting context, 
suggests two rules for identifying those functions for which government 
officers may employ personal services for compensation in excess of 
legal authority other than § 665(b) itself. First, there must be some 
reasonable and articulable connection between the function to be per
formed and the safety of human life or the protection of property. 
Secona. there must be some reasonable likelihood that the safety of 
human life or the protection of property would be compromised, in 
some degree. by delay in the performance of the function in question. 

As originally enacted in 1884, the provision forbade unauthorized 
employment "except in cases of sudden emergency involving the loss of 
human life or the destruction of property." 23 Stat. 17. (Emphasis 
added.) The clause was added to the House-passed version of the 
urgent deficiency bill on the floor of the Senate in order to preserve the 
function of the goyernment's "life-saving stations." One Senator cau
tioned: 

In other words, at the life-saving stations of the United 
States, for instance, the officers in charge, no matter what 
the urgency and what the emergency might be, would be 
prevented [under the House-passed bill] from using the 
absolutely necessary aid which is extended to them in 
such cases because it had not been provided for by law in 
a statute. 
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15 Congo Rec. 2.143 (1884) (remarks of Sen. Beck); see a/so id. at 3.410-
II (remarks of Rep. Randall). This brief discussion confirms what the 
originally enacted language itself suggests. namely. that Congress ini-. 
tially contemplated only a very narrow exception to what IS now 
§ 665(b). to be employed only in cases of dire necessity. 

In 1950. however, Congress enacted the modern version of the 
Antideficiency Act and accepted revised language for 31 U.S.c. 
§ 665(b) that had originally been suggested in a 1947 report to Congress 
by the Director of the Bureau of the Budget and the Comptroller 
General. Without elaboration. these officials proposed that "cases of 
sudden emergency" be amended to "cases of emergency," "loss of 
human life" to "safety of human life," and "destruction of property" to 
"protection of property." These changes were not qualified or ex
plained by the report accompanying the 1947 recommendation or by 
any aspect of the legislative history of the general appropriations act 
for fiscal year 1951, which included the modern § 665(b). Act of Sep
tember 6, 1950. Pub. L. No. 81-759, § 1211, 64 Stat. 765. Consequently, \ 
we infer from the plain import of the language of their amendments 
that the drafters intended to broaden the authority for emergency 
employment. In essence. they replaced the apparent suggestion of a 
need to show absolute necessity with a phrase more readily suggesting 
the sufficiency of a showing of reasonable necessity in connection' with 
the safety of human life or the protection of property in general. 

This interpretation is buttressed by the history of interpretation by 
the Bureau of the Budget and its successor, the Office of Management 
and Budget, of 31 U.S.c. § 665(e), which prohibits the apportionment 
or reapportionment of appropriated funds in a manner that would 
indicate the need for a deficiency or supplemental appropriation, except 
in. among other circumstances, "emergencies involving the safety of 
human life, [or] the protection of property." § 665(e)(l)(B).1I DireCtors 

II As prOVISIons containing the same language. enacted at the same time. and aimed at related 
purposes. the emergency provIsIons of §§ 66S(b) and 66S(e)(I)(B) should not be deemed ill pa"; ma,,";a 
and gIven a like construction. Norrhcross v. !tI~mphis Beard of EduCtllioll. 412 U.S. 427. 428 (1973). 
although at first blush. it may appear that the consequences of identifying a function u an "emer· 
gency" function may differ under the two provisions. Under § 66S(b). if a function is an emergency 
function. then a federal officer or employee may employ what otherwise would constitute unauthor· 
ized personal servIce for ItS performance; in this sense. the emergency nature of the function triggen 
additional obligational authority for the government. In contrut. under § 66S(e)(I)(B). if a function is 
an emergency function. OMB may allow a deficiency apponionment or reapponionment-this permit. 
tlng the e~penditure of funds at a rate that could not be sustained for the entire fucal year without a 
deficiency-but the effect of such administrative action would not be to trigger new obligational 
authonty automatically. That is. Congress could always decline to enact a subsequent deficiency 
appropriation. thus keeping the level of spending at the previously appropriated level.) 

ThIS distinction. however. is outweighed by the common practical effect of the two provisions. 
namely. that when authority is e~ercised under either emergency exception. Congress. in order to 
accomplish all those functions it hu authorized. must appropriate more money. If. after a defICiency 
apponionment or reapponionment. Congress did not appropriate additional funds, its purposes would 
be thwaned to the extent that previously authorized functions could not be continued until the end of 
the fiscal year. This fact means that. although deficiency apponionments and reapponionments do not 
create new Obligational authority. they frequently impose a necessity for funher appropriations u 

Continued 
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of the Bureau of the Budget and of the Office of Management and 
Budget have granted dozens of deficiency reapportionments under this 
subsection in. the last 30 years. and have apparently imposed no test 
more stringent thall the articulation of a reasonable relationship be
tween the funded activity and the safety of human life or the protection 
of property. Activities for which deficiency apportionments have been 
granted on this basis include Federal Bureau of Investigation criminal 
investigations. legal services rendered by the Department of Agricul
ture in connection with state meat inspection programs and enforce
ment of the Wholesome Meat Act of 1967. 21 U.S.c. §§ 601-695. the 
protection and management of commodity inventories by the Commod
ity Credit Corporation. and the investigation of aircraft accidents by 
the National Transportation Safety Board. These few illustrations dem
onstrate the common sense approach that has guided the interpretation 
of § 665(e). 12 Most important. under § 665(e)(2). each apportionment or 
reapportionment indicating the need for a deficiency or supplemental 
appropriation has been reported contemporaneously to both Houses of 
Congress. and. in the face of these reports. Congress has not acted in 
any way to alter the relevant 1950 wording of § 665(e)(1)(B). which is, 
in this respect, identical to § 66S(b). 13 

It was along these lines that I approved, for purposes of the im
mediate crisis, the categories of functions that the Director of the 
Office of Management and Budget included in his September 30, 1980, 
memorandum. as illustrative of the areas of government activity in 
which emergencies involving the safety of human life and the protec-

compelhng as the government's employment of penonal servICes in an emergency in advance of 
appropnallons. There IS thus no genuine reason for ascnblng. as a matler of legal interpretation. 
greater or lesser .cope to one emergency proviston than to the other. 

"In my Apnl 2S. 1980. memorandum to you. I opined that the Antldeficiency Act permits 
departments and agencies to terminate operallOns. upon a lapse In appropriations. in an orderly way. 
43 Op. Att'y Gen. No 24. at I [4 Op. 0.LC.-(980». The functions that. in my judgment. the 
orderly 'hutdown of an agency for an indefinlle period or permanently would entail melude the 
emergency protecllon. under § b6S(b). of the agency's propeny by its own employees until such 
protection can be arranged by another agency wllh appropnatlons; compliance. within the "authorized 
by law" e,cepllon to § b6S(a). with statutes providing for the rights of employees and the protection 
of government mformallon; and the transfer. also under the "authonzed by law" uceptlon to § 66~a). 
of any matters Within the agency's Jurisdiction that are also under the Jurisdiction of another agency 
that Congress has funded and thus Indicated liS Intent to punuc. Compliance with the spirit. as well u 
the lener. of the Anlldeficlency Act requires that agencies Incur oblipllons for these functions in 
advance of appropnations only to the minimum extent necessary to the fulfillment of their legal duties 
and with the end m mind of terminating operations for some substantial penod. It would hardly be 
prudent. much less conSistent with the spirit of the Antldeficiency Act. for agencies to incur obliga
tion, In advance of appropriations in connection with "shutdown functions" that would only be 
Ju,tlfled by a more substantial lapse in appropnatlons than the agency. in its best judjpDCllt. expects. 

"The Supreme Court has referred repeatedly to the: 
venerable rule that the construction of a statute by those charged wi1h its execution 
should be followed unless there are compelling indications that it is wrong. especially 
when Congress has refused to alter the administrative construction. 

Red L,o" Broadcasti", Co. v. FCC. 39S U.S. 367. 381 (1969) (footnotes omitted). Since mactins the 
modern Antideficlency Act. Including § 66S(e)( I)(B). in 19SO. Congress has amended the act three 
times. including one amendment to another aspect of § 66S(e). At no time has Congress altered Ibis 
Interpretation of § 66S(e)(I)(B) by the Office of Management and Budset. which has been consistent 
and is consistent with the statute. Compan 43 Cp. Atry Gen. No. 24. 4 Cp. O.L.C. 16(1980). 
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tion of property might arise. To erect the most solid foundation for the 
Executive Branch's practice in this regard, I would recommend that. in 
preparing contingency plans for periods of lapsed appropriations, each 
government department or agency provide for the Director of the I 
Office of Management and Budget some written description, that could 
be transmitted to Congress, of what the head of the agency, assisted by 
its general counsel, considers to be the agency's emergency functions. 

In suggesting the foregoing principles to guide the interpretation of 
§ 665(b), I must add my view that, in emergency circumstances in 
which a government agency may employ personal service in excess of 
legal authority other than § 665(b), it may also, under the authority of \ 
§ 665(b), it iliA) ale:, tlR8ep tAli all'AeRty ef § (~S(~ incur obligations 
in advance of appropriations for material to enable the employees 
involved to meet the emergency successfully. In order to effectuate the 
legislative intent that underlies a statute, it is ordinarily inferred that a 
statute "carries with it all means necessary and proper to carry out 
effectively the purposes of the law." United States v. Louisiana. 26S F. 
Supp. 703, 708 (E.D. La. 1966) (three-judge court), affd, 386 U.S. 270 
(1967). Accordingly, when a statute confers authorities generally, those 
powers and duties necessary to effectuate the statute are implied. See 
2A J. Sutherland, Statutes and Statutory Construction § SS.04 (Sands 
ed. 1973). Congress has contemplated expressly, in enacting § 6SS(b), 
that emergencies will exist that will justify incurring obligations for 
employee compensation in advance of appropriations; it must be as
sumed that, when such an emergency arises, Congress would intend 
those persons so employed to be able to accomplish their emergency 
functions with success. Congress, for example, having allowed the gov
ernment to hire firefighters must surely have intended that water and 
firetrucks would be available to them.14 

III. 

The foregoing discussion articulates the principles according to 
which, in my judgment, the Executive can properly identify those 
functions that the government may continue upon lapses in appropria
tions. Should a situation again present itself as extreme as the emer
gency that arose on October I, 1980, this analysis should assist in 
guiding planning by all departments and agencies of the government. 

As the law is now written, the Nation must rely initially for the 
efficient operation of government on the timely and responsible func
tioning of the legislative process. The Constitution and the 

I. Accord. S3 Comp, Gen, 7\ (1973). holding that. in light of a determination by the Administrator 
of General Services that such expenses were "necessarily incidental to the protection of propeny of 
the United States during an extreme emergency." id. at 74. the Comptroller General would not 
question General Services Administration (GSA) payments for food for GSA special police who were 
providing round-the-clock protection for a Bureau of Indian AfTain building that had been occupied 
without authority. 
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Antideficiency Act itself leave the Executive leeway to perform essen
tial functions and make the government "workable." Any inconvenience 
that this system. in extreme circumstances. may bode is outweighed. in 
my estimation. by the salutary distribution of puwer that it embodies. 

Respectfull y. 
BENJAMIN R. CIVILETII 
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Applicability of the Antideficiency Act Upon a 
Lapse in an Agency's Appropriation 

If. after the e~plratlon of an agenq", appropriation. Congress has not enacted an appro
priation for the Immediately subsequent period. the agem.:y may obligate no further 
funds e~cept as necessary to bring about the orderly termination of its functions. and 
the obligation or expenditure of funds for any purpose not otherwise authorized by law 
would be a violation of the Antideficiency Act. 

The manifest purpose of the Antideficiency Act is to insure that Congress will determine 
for what purpose the government's money is to be spent and how much for each 
purpose. 

Because no statute generally permits federal agencies to incur obligations without appro
priations for the pay of employees. agencies are not. in general. authorized to employ 
the services of their employees upon a lapse in appropriations. . . 

April 25. 1980 

THE PRESIDENT 

My DEAR MR. PRESIDENT: You have requested my opinion whether an 
agency can lawfully permit its employees to continue work after the 
expiration of the agency's appropriation for the prior fiscal year and 
prior to any appropriation for the current fiscal year. The Comptroller 
General. in a March 3, 1980, opinion, concluded that, under the so
called Antideticiency Act. 31 U.S.c. § 665(a), any supervisory officer 
or employee, including the head of an agency, who directs or permits 
agency employees to work during any period for which Congress has 
not enacted an appropriation for the pay of those employees. violates 
the Antideticiency Act. Notwithstanding that conclusion, theComp
troller General also took the position that Congress, in enacting the 
Antideticiency Act, did not intend federal agencies to be closed during 
periods of lapsed appropriations. In my view. these conclusions are 
inconsistent. It is my opinion that, during periods of "lapsed appropria- ~ 
tions," no funds may be expenc;ied except as necessary to bring about 
the orderly termination of an agency's functions. and that the obligation 
or expenditure of funds for any purpose not othe'rwise authorized by 
law would be a violation of the Antideficiency Act. 

Section 665(a) of Title 31 forbids any officer or employee of the 
United States to: 

Involve the Government in any contract or other obliga
tion, for the payment of money for any purpose, in 

16 

-
advance of appropr 
such Contract or obi 

Because no statute permits 
employees without an app 
by law" exception to the 
would not apply to such 0 

biguous language of the A 
incurring pay obligations ( 
lapses. 

The legislative history 0 

with its language. Since C 
prohibition against agencies 
tions, it has amended the 
occasion, it has left the orig 
prohibition in substantially 
Congress has tried more eff 
requiring, and then requirinl 
their spending throughout tl 
gress, from 1905 to 1950. pe 
cies' apportionments admin 
administrative waiver of the 
excess or advance of approp' 
any of the amendments to c 
has ever suggested an implici 

The apparent mandate of t 
least some federal agencies, c 
have faced a period of laps 
curred in 1952. 1954. and 19 
subsequently enacted provisi 
during the lapse. 5 However. 

, An. e>ample of a SlalUle Ihal would po 
IS 41 U.S.c. § II. permllling such Contrac 
lalion. or medical and hospital suppJtes" f( 
U.S.C § Qq and 31 U.s.c. § 608. 

'Acl of March 3. IqoS. ch. 1484. § 4 .. ' 
ACI of SePI. 6. 19S0. ch. 896. § 1211. 64 S 
93-198. §421. 87 SIal. 789 (1973): Pub 
§ I7S(a)(2). 88 SIal. 2011 (1975). 

1 The prohIbitIon agalnS! Incurrtng obi 
amended slighlly In IqoS and IQ06. anG 
leglslallve debales OCcur al Congo Globe. " 
692.3780-783 (lqoS): 40 Congo Rec. 127: 
11369-370 (19SO) . 

• In 19S4 and 19S6. Congress enacled ler 
of fiscal yean 19S5 and 19S7. ACI of July 
70 Sla': 496. In 1952. Congress enacled. ( 
19S) wlthoul haVing previously enacled a I 
7S8. 60 Slat. 637. 

• ACI of July IS. 19$2. ch. 7S8. § 1414. t 
831. 



• na 

acted an appro
gate no further 
, functions. and 
thonzed by law 

s will determine 
much for each 

; without appro
'rlzed to employ 

\pril 25, 1980 

In whether an 
ork after the 
,;cal year and 
: Comptroller 
under the so-

•

. ryofficer 
permits 

gress has 
lyees, violates 
n. the Comp
I enacting the 
elosed quring 
·nelusions are 
ed appropria
) bring about 
the obligation 
luthorized by 

.ployee of the 

. obliga
;Jose. In 

• 

advance of appropriations made for such purpose. unless 
such contract or obligation is authorized by law. 

Because no statute permits federal agencies to incur obligations to pay 
employees without an appropriation for that purpose. the "authorized 
by law" exception to the otherwise blanket prohibition of § 665(a) 
would not apply to such obligations. t On its face, the plain and unam
biguous language of the Antideficiency Act prohibits an agency from 
incurring pay obligations once its authority to expend appropriations 
lapses. 

The legislative history of the Antideficiency Act is fully consistent 
with its language. Since Congress. in 1870. first enacted a statutory 
prohibition against agencies incurring obligations in excess of appropria
tions. it has amended the Antideficiency Act seven times. 2 On each 
occasion, it has left the original prohibition untouched or reenacted the 
prohibition in substantially the same language. With each amendment. 
Congress has tried more effectively to prohibit deficiency spending by 
requiring, and then requiring more stringently, that agencies apportion 
their spending throughout the fiscal year. Significantly, although Con
gress. from 1905 to 1950. permitted agency heads to waive their agen
cies' apportionments administratively, Congress never permitted an 
administrative waiver of the prohibition against incurring obligations in 
excess or advance of appropriations. Nothing in the debates concerning 
any of the amendments to or reenactments of the original prohibition 
has ever suggested an implicit exception to its terms. 3 

The apparent mandate of the Antideficiency Act notwithstanding, at 
least some federal agencies, on seven occasions during the last 30 years. 
have faced a period of lapsed appropriations. Three such lapses oc
curred in 1952. 1954, and 1956. 4 On two of these occasions. Congress 
subsequently enacted provisions ratifying interim obligations incurred 
during the lapse. 5 However, the legislative history of these provisions 

, .<\n e.ample of a statute that would permn the incurring of obligations In e.'''ess of appropnallons 
IS 41 USc. § II. permllling such contracts for "clothing. subsistence. forage. fuel. quarters. transpor
tallon. or medical and hospital supplies" for the Armed ·Forces. ~. 15 Op. AII'y Gen. 209. 5H also 25 
USC § 9</ and 31 USc. § 668. 

'A"t of March 3. 1Cj()5. ch. I~. §4. II Stal. 1257: Act of Feb. 27. 1906. ch. 510. § l 34 Stal. 48: 
Act of SePI. 6. Iq50. ch. 8%. § 1211. 64 Stal. 765: Pub. L 85-170. § 1401. 71 SIal. 440 (lq57): Pub. L 
QJ-lq8. § 421. 87 Stal. 78q (lq73): Pub. L Q3-344. § 1002. 88 SIal. 332 (IQ74): Pub. L 93-618. 
§ 175(a)(2). 88 Stal. 2011 (IQ75). 

J The prohibnion aga,nsl Incurring obligallons In e."ess of appropriallons was enacled in 1870. 
amended slighlly In 1Cj()5 and 1906. and reenacled In lIS modern version ,n 1950. The relevant 
legtslallve debales occur al Congo Globe. 41s1 Cong .. !d Sess. 1553.3331 (1870): 3Q Congo Re.:. 3687-
on. 3780-783 (1Cj()5): 40 Congo Re.:. 1212-298.1623-624 (1906): % Congo Re.:. 6725-731. 68H-837. 
11369-370 (1950). 

'In 1954 and 1956. Congress enacled lemporary appropriations measures later Ihan July I. Ihe sian 
of fiscal yean 1955 and 1957. ACI of July 6. 1954. ch. 460. b8 Slat. 448: Act of July 3. 1956. ch. 516. 
70 Slat. 496. In 1952. Congress enacted. IWO weeks lale. supplemenlal appropriallons for fiscal year 
1953 w"houl having previously enacted a temporary appropriations measure. Act of July IS. 1952. ch. 
758. 66 SIal. 637 . 

'Act of July IS. 1952. ch. 758. § 1414.66 SIaL 661: Act of Aug. 26. 1954. ch. 935. § 1313. 68 Stat. 
831. 
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does not explain Congress' understanding of the effect of the 
Antideficiencv Act on the agencies that laded timely appropriations. 6 

l'either are \\':e aware that the Executive Branch formally addressed the 
Antideficiency Act problem on any of these occasions. 

The four more recent lapses include each of the last four fiscal years. 
from fiscal year 1977 to fiscal year 1980. Since Congress adopted a 
fiscal year calendar running from October I to September 30 of the 
following year. it has never enacted continuing appropriations for all 
agencies on or before October I of the new fiscal year.7 Various 
agencies of the E.,ecutive Branch and the General. Accounting Office 
have internallv considered the resulting problems withIn the context of 
their budgeting and accounting functions. Your request for my opinion, 
however. apparently represents the first instance in which this Depart
ment has been asked formally to address the problem as a matter of 
law. 

I understand that, for the last several years, the Office of Manage
ment and Budget (OMB) and the General Accounting Office (GAO) 
have adopted essentially similar approaches to the administrative prob
lems posed by the Antideficiency Act. During lapses in appropriations 
during this Administration, OMB has advised affected agencies. that 
they may not incur any "controllable obligations" or make expenditures 
against appropriations for the following fiscal year until such appropria
tions are enacted by Congress. Agencies have thus been adVised to 
avoid hiring, grantmaking, nonemergency travel, and other nonessential 
obligations. 

When the General Accounting Office suffered a lapse in its Own 
appropriations last October, the Director of General Services and Con
troller issued a memorandum, referred to in the Comptroller General's 
opinion,S indicating that GAO would need "to restrain our FY 1980 
obligations to only those essential to maintain day-to-day operations." 
Employees could continue to work, however, because of the Director's 
determination that it was not "the intent of Congress that GAO close 
down." 

'In IQS2. no remporary appropnallons were enacled for fiscal year 1953. The supplemenlal appro
pnallons measure enacled on July IS. 1'152 dId. however. Inelude a provISion rallfying obhgaroons 
Incurred on or SInce July I. 1952. Acl of July 15. 1952. ch. 75S. § 1414. bO SIal. 661. The raroficallon 
.... as Ineluded. wlihoUI elabarallon. ,n rhe Hou.., Commlllee-reponed bIll. H. Rep. No. 23 lb. S2d 
Con~ .. 2d Sess. 0'1 (1'152). and was nOI debaled on rhe noor. . 

In-lq54. a lemporary appropnaroons measu're for fi",al year 1'155 was presenled 10 Ihe Presldenl on 
July 2 and sIgned on July b. ACI of July b. 1'154. ch. %0. 6S Slar. 44S. The Senale Commuree on 
Appropnallons ,ub<;equenrly Inlroduced a noor amendmenl ro Ihe evenlual supplemenlal appropna· 
lions measure rhar rallfied obhgallons Incurred on or after July I. 1954. and was accepled wllhoUI 
debare. ACI of Aug. 26.1'154. ch '135. § 131J. 6S Slar. S31. 100 Congo Rec. 13065 (1954). 

In 1'156. Congress' remporary appropriallons measure was passed on July 2 and approved on July J. 
ACI of July 3. 195b. ch. 5 lb. 70 Slar. 4%. No rarolicalion measure (or posl-July I obhgaroons was 
enacred. 

'Pub. L. '14-473. 90 SIal. 2065 (Ocl. II. 1976): PUb. L. 95-130. 91 SIal. lIS) (Ocl. IJ. 1977): Pub. 
L. "5-482. q2 Slar. 1603 (Ocr. IS. 1975); Pub. L. 'l6-S6. 93 Slar. 656 (Oct. 12. 1(79). 

'The enllre memorandum appears al 125 Congo Rec. SIJ7S4 (daily ed. Ocl. I. 1(79) [remarkS of 
Sen. \iagnusan). 
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In my view. these approaches are legally insupportable. My judg
ment is based chiefly on three considerations. 

First. as a matter of logic. any "rule of thumb" e.'(cepting employee 
pay obligations from the Antideticiency Act would have to rest on a 
conclusion. like that of the Comptroller General. that such obligations 
are unlawful. but also authorized. I believe. however. that legal author
ity for continued operations either exists or it does not. If an agency 
may infer. as a matter of law. that Congress has authorized it to operate 
in the absence of appropriations. then in permitting the agency to 
operate. the agency's supervisory personnel cannot be deemed to vio
late the Antideticiency Act. Conversely. if the Antideficiency Act 
makes it unlawful for federal agencies to permit their employees to 
work during periods of lapsed appropriations, then no legislative au
thority to keep agencies open in such cases can be inferred. at least 
from the Antideficiency Act. 

Second. as I have already stated. there is nothing in the language of 
the Antideficiency Act or in its long history from which any exception 
to its terms during a period of lapsed appropriations may be inferred. 
Faithful execution of the laws cannot rest on mere speculation that 
Congress does not want the Executive Branch to carry out Congress' 
unambiguous mandates. 

It has been suggested. in this regard. that legislative intent may be 
inferred from Congress' practice in each of the last four years of 
eventually ratifying obligations incurred during periods of lapsed appro
priations if otherwise consistent with the eventual appropriations. 9 Put
ting aside the obvious difficulty of inferring legal authority from expec
tations as to Congress' future acts. it appears to me that Congress' 
practice suggests an understanding of the Antideficiency Act consistent 
with the interpretation I have outlined. If legal authority exists for an 
agency to incur obligations during periods of lapsed appropriations, 
Congress would not need to confirm or ratify such obligations. Ratifi
cation is not necessary to protect private parties who deal with the 
government. So long as Congress has waived sovereign immunity with 
respect to damage claims in contract. 28 U.S.c. §§ 1346, 1491. the 
apparent authority alone of government officers to incur agency obliga
tions would likely be sufficient to create obligations that private parties 
could enforce in court. The effect of the ratifying provisions seems thus 
to be limited to providing legal authority where there was none before, 
implying Congress' understanding that agencies are not otherwise em
powered to incur obligations in advance of appropriations . 

Third. and of equal importance. any implied exception to the plain 
mandate of the Antideficiency Act would have to rest on a rationale 
that would undermine the statute. The manifest purpose of the 

'Pub. L. 94-473. § lOS. 90 Sial. 2066 (1976); Pub. L. 95-130. § lOS. 91 Sial. 1154 (1917); Pub. L. 
95-4S2. § lOS. 92 Sial. 1605 (197S); Pub. L. 96-S6. § 117.93 Sial. b62 (1979). 
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Antideficiency Act is to insure that Congress will determine for what 
purposes the government's money is to be spent and how much for 
each purpose. This goal is so elementary to a proper distribution of 
governmental powers that when the original statutory prohibition 
against obligations in excess of appropriations was introduced in 1870. 
the only responsive comment on the floor of the House was. "I believe 
that is the law of the land now." Congo Globe. 41st Cong .. 2d Sess. 
1553 (1870) (remarks of Rep. Dawes). 

Having interpreteli the Antideficiency Act. I would like to outline 
briefly the legal ramifications of my interpretation. It follows first of all . 
that. on a lapse in appropriations. federal agencies may incur no obliga
tions that cannot lawfully be funded from prior appropriations unless 
such obligations are otherwise authorized by law. There are no excep
tions to this rule under current law. even where obligations incurred 
earlier would avoid greater costs to the agencies should appropriations 
later be enacted. 10 

Second. the Department of Justice will take actions to enforce the 
criminal provisions of the Act in appropriate cases in the future when 
violations of the Antideficiency Act are alleged. This does not mean 
that departments and agencies. upon a lapse in appropriations. will be 
unable logistically to terminate functions in an orderly way. Because it 
would be impossible in fact for agency heads to terminate all agency 
functions without incurring any obligations whatsoever in advance of 
appropriations. and because statutes that impose duties on government 
officers implicitly authorize those steps necessary and proper for the 
performance of those duties. authority may be inferred from the 
Antideficiency Act itself for federal officers to incur those minimal 
obligations necessary to closing their agencies. Such limited obligations 
would fall within the "authorized by law" exception to the terms of 
§ 665(a). 

This Department will not undertake investigations and prosecutions 
of officials who. in the past. may have kept their agencies open in 
advance of appropriations. Because of the uncertainty among budget 
and accounting officers as to the proper interpretation of the Act and 
Congress' subsequent ratifications of past obligations incurred during 
periods of lapsed appropriations. criminal sanctions would be inappro
priate for those actions. 

Respectfully, 
BENJAMIN R. CIVILETII 

,. See 21 Op. Att"y Gen. 288. 
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EXECUTIVE OFFICE OF THE PRESICENT 
OFFICE OF MANAGEMENT AND BUDGET 

WA'MINQ'T'ON,OoC, aoSOl 

ADDendix ::'2 

Bulletin No. 80-14, Supplement No.1 August 20, 1982 

TO THE HEADS OF EXECUTIVE DEPARTMENTS AND ESTABLISHMENTS 

SUBJECT: Agency Operations in the Absence of Appropriations 
I 

1. Purpose. This supplement updates OM! Bulletin No. 80-14, 
dated August 28, 1980, and require. the .ubmi •• ion of contin
gency plans for review by OMS. the purpose of the review is 
to· assure adequate contingency planning and Government-wide 
compliance with the provi.ions of the Antideficiency Act. 

2. Background. OMB Bulletin No. 80-14 instructed agencies to 
develop plans for an orderly shutdown 1n the event of a 
funding hiatus. It became neces.ary to carry out these plans 
during the November 1981 hiatus. In reviewing that experience 
and the operational plans 1n effect during the period immedi
ately preced ing enactment of the March 31, 1982 Continuing 
Resolution, certain difficulties vere Observed: 

scme agencies have not fully complied with the 
o requirements of OM! Bulletin 80-14, and do not hava 
fully operational contingency plans; 

cHsparitieli appear to exist ~etween some agencies as l 
to the definition of activities nece.aary to protect 
life and property; and· . 

. -
disparities appear to exist between .ome agenci.s as 1 
to the time neces.ary to complete the orde.rly shutdown 
of ncnexceptea activitie.. 0 o _ 

3. Actions required; 

a. Amend the date that appears in .ection 2 to 
January 16, 1981. 

b. Delete the la.t sentenee of sUb.ection 3.c. 

c. Add sub.ection 3.d. a. sho.n 1n the attachment. 

~·I A. Yf;itA '., 
David A. Stockman 
Director 

• Attachment 
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Material to b. added to 
OMB Bulletin No. 80-14, 

Section 3 

Attachment 

d. Reporting. The plans required in subs.ction c ·will 
be submitted to OMS by Septemb.r 15, 1982. 

The following information will be provid.d with the plans: 

(1) Estimat.d time to the n.arest one-half day to 
complete-the shutdown in accordance vith the plan. 

(2) Number >of employees .xpected to be on-board 
before implementation of the plan. 

(3) Total nwnber of employe.. to be ret.ined under 
the plan because Ca) they are engaged in military, "la.., 
enforcement, or direct health care activities, or (b) their 
compensation is financed by other than .nnual appropriation •. 

(4) Number of employees, not otherwi.e exempt, to be 
retained to protect 11fe and property • 

Within the guidance establish.d by the Attorney General's 
opinion of January 16, 1981, and this bulletin, agency h.ads 
are to make such determinations a. ar. nec •••• ry to op.rate 
their agencies during an appropriation. hiatus, and to do so 
pu-rsuant to normal agency ~proc.sse. for the resolution of 
issues of law -and policy. Qu •• tion. that cannot be deter
mined by an agency should be addre •• ed to OMB.· All 
unresolved questions relative to the construction of the 
Antideficiency Act will b. jointly referred to the Office of 
Legal Counsel of the Department of Justice. 

If it is estimat.d that more th.n one-half day will be need.d 
to complete the shutdown or that the number of employ.es to 
be retained to protect life and property vill exceed five 
percent of the number of employ.e. on board .t th·e beg inning 
of the hiatu8 1.s. thOle exempt for reason. specified in item 
(3) above, agencies will submit policy statement. and legal 
opinions supporting tho •• e.timat ••• 
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EXECUTIVE OFFICE OF THE PRESIDENT 
e"leE 0' MANAGEMENT AND aUDGET 

WA"'I"CI~. D.C. _ . , 

Appeno 1X ;;"',j , 

~11e LAw 17-51, ~I ~nt1nu1n; ~lOluti.an ~aet.s _ the Q)n;r.' _ ItptMblr 
30, 1951 ~ 'p:'Q\1ic:5. 'fen, aa:>:opll.ationa fer all ExtaJt.ive ri .7udlc111 mnc:h 
.~=.:.,~,"ill e~h'''cn 'in1~1i~t FrUIY, M:HMtlar 20. It) ftluw 
eC;:P:C;:ilticns billa fen, rii=al Year ',82 MY. tIM" .~tt.s to the fl'uUant 

• ~~r1n; ,w peri= cf the CcntInw.ng • .,lutioft, IllS ttl. a".,: .. of .;aMfttAtlve. 
w Se:"l.Ate ere P:tM~tly .ccn.a1eSlrq wieSely dlvel1tnt Ilec:DftIS ClClnt~ , 
P.esol\Jt.10t".s. 'mIre 11, thutf= .. " •. p::uibU1'i)' ~t ~ IFio'ropriltka vw. be 
e:u:t.ed &5 of ~ver.~r 21. 

U~!: t.~e c:ir=,..:r.stl.,,:el, ~ w~ begin =eZ'ly pla.nn1n; to dial 14th thil 
p='5i~ility. . 

, . 
cv..s a:lle~ 60-14, c5.t~ Aug~t 28, 1'80, ~ir •• all .. anc1 •• t:D aintain 
C'O;)ti."'>ie.,~ plL"\S = ~.al with the event~lty at M l!i>j':'Cpriat1ona kiab.1.l. 
~i:i~!ll:" the ~inic~ of thl Attcme.v GenerAl ~tt4 Januar.t 15, '"1,' 
&ttt:r>!d, -n.~.air.s in efftC"t. 

£);!.~~~e5 c! e.xeoe~t~ activiti'l .... r. dtvalo.-cS tiAh.n tha Extcutive 1zZ:2::h la.t 
fe_~ t.~ l=ssicillt;t of an ..,.;rlcrlatlona hiatul, and wroe .. nt tiD 1;",=1. by 
fo:r.-e: ~.= Oire-etor J .. ,.. McIntyre en h;tlftDar JO, "'0 •. D1a), ... 

~i."""in; (tCYr.ar 21, '181), IIgMe1. 1UY cont1na aC'tlvltt. otheN1 •• 
6~t.nQ:i%~ ~ 11"" ttc .. thlt P'Otect lif. ri ~.1'ty and t:&C .. 
n!eessuy = ceg1n phu~ of othc aetlvlt:.lu. Pria-r.t ea:;t1. of 
&:tivitil' lIjen=l •• BY cntima. an t!'a .. tftich ~ .. Iod dar 
~11c~11 .tatUtei to: 

1. PnnlcSt feZ' tht natlcftal ~lt.v, Snelu41n; the Cl:ltdyet If I=wl,r\ 
nla~icna .... ntla1 to ~ ftlti.ofta1 MC\Zltr or t:be a&fetr cr We an&5 
p.opert.v. 

2. PrcYi~1 fer taM!! t p)'ft'anta ..s the prfo:l'lMCe or mntDet 
C=li;lt1.cns wQr ~.IZ' or 1lU1tl~1Z' or other fW'da ~ .. lId.rJ; 
ev!.il~ll for tncM PU:JDMI. . 

3. ~oJC't euentlal a.:tlvltl •• til) the .t.nt that the)' poteet Uf. &~ 
p'."i'*:ty, 1ndUl!~: 

a. ~i=&l cart of irzratlenta anr! c.r;tncy cutpitiMt c.nf 
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. -
b. kt1v1tles es.stntl&l to InSure =ntiMIIS ~llc health an5 aafety, 
~l~in; &afl '* of !cI:d MS drugl ard Nfl .. of balU'dc.JI 
materiall: 

c. ~t c=ntinuanc. CIf a1~ t:raffi~ ccnuol enS othl~ uans;:ol'Utlon 
&&fet)' f~ctic:ns &1'15 the protlcUQn of tranlp:>rt fCOi1erty, . 

as. ~der n ccu~ I=tecUoft az:d azlWU1ance, 

e.Protec:t1cn of r.rll 1anI!a, 1:NUdi,n;" -t.erwa)'S, ~ptII~ ane! 
other prc;erty 0InICS by thl Oftited 'cates, '. 

, '. 
f. car. or priaonlm ~ DtMr ,.nona ia t:t. .. t.cdy cf thl QUted 
Statl .. ,. .' '0 

g. 'lAw &i.f==-~t ..s crimlMl inve.ti,aticN, 

h. 1)Mr;.~.w dLautC" UI1ataMl, 

1. --=t1v1Uel esientill t.:> "'. p'e .. rvat1on c! t:hl ... nt1~ e1...,.nta 
of tor. zrc~ty L~ bL'\I(in; ~t.11 of thl Ib1t~ ltate., wluc!jnJ 
=:TQtWin; w tax ccllect10n K'tiviUI~ of tn. Ifreu\Zr,f, 

, 0 

j. Ae:.1vit1..s th.&t enslA'e prClSI.2ct.icn of .,..r an:S uintananCi of the 
'p'W!r chltncut10n 8)"t.~1 ani! 

IC. A..-tiviUe. ne=eawry = .. tnta1n protact!cn of naear= p:eper'ty • 

~QJ s."l~.~~ maintain the staff an5 81J~;=tt .. rvia. ".eeI.art II) ccntlnue 
the! e e55 e~ till f\:\C'tlQl\1. 

In ~itio:'l, th. followin; s=Uc:i .. -r111 .. ill -Uec:t in tbe .,eftt ei .IbY~rber 
21 1?;:"C?:iltl.cr.a h1 .. t~s : . • 

1. All ~loY"1 prfomi". ~eepttc! actlvlUe. defined by tMa ftftOrwum 
&~ c:t t."l' Attorn.y 'Ge.nerll" optnlen of ~Ifl.ary 11, "'1, an pesttes to 
perfo:'!:! rc · .. :vices ca-.htr =an tbCM involved ift t:I\e enlrll ~1on ~ 
e;e~='i c;aerlt1ona. ; . 0 

2. With ft'gL~ to rcn-u=epted eglncy IC't.lYitl .. d la1M)' pnol ... l 
pe:!c:r.::'.irr; them, partlcu1c attent1c:ln ~ .. ,.S4 to ~ .. Pft'/1aiona ae the 
A."ltic:ie!ic1e~C)' Act that ~ ,.,t per=t egene:t ICCeptMee of 901YftUzy, i.e. . 
1"I:In1XC'e?-~ servic.l. ~rd1n;ly, in tJw eYeM that the app:oprl&ticn hiatus 
cc~tin'.Jes ""uJr~ly blycn4 Jlt::nSay, 1tH.a1' 23, "11, IIIln~ ,.. v111 be 
ft'q.:ired tD r:.a,.\I;a a.ttnn1nationa • tID VhltbV ftOn-uc.ptld "~1OM11 ...... 
=-~leted all ;:t'.a.st6>ln Wlcl i=lcSent to the edlt1y aIIpanllon elf "Inc:y 
c:p!:I~icr..s. At aIJc:h tiM, u. .. :vIc. elf thO. qloy_ CM lID 1on;er be 
&~?..e<5 i.n the ~lanN of IIFPropriatlona • 
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3. ~I n::r.cr~1.:!\ il prlndp&l.ly tirtC'teiS t::owa:dl the Ibl1lty of ~enc:le. t= 
celicate fu.~ in the &OMnca of aw:oPEla~1.ona. It ~ til ~ olear trait, 
during • l:?P~riat1Qn1' hiatuI, fuldl fM'J lOt til .a11_1t to pst .;enc:y 
e!e~t cf col1gat1cns. AU perlCMll perlozmln; •• ce~~c Mwlee., including 
&:uvlties inc:i~ent to the arcSerly ~.-nalon or -aenC)' ClpCraUcnl, wuld te 
ul~r~ that tht Unl tt4 Sta~. will ~ contest ita 1.;&1 Clb1Jt.~SGrl tiD u.<.e 
,.~"'t. fQr ~ch Mrvl~., even in the abMnoe o! lFP'or»rlatJ.ana. ' 

~. Age.",:lH art r~t.~115 tD ~t;.ori I'u4'tly, to CHI .ta!f WID tmmally bln:51e 
their ~et.l ant major d.1'Np~1ona or 1IC't1vlt1u or _"loea I:bat D'I CIC vUl 
j:mJ.nL"'Uy l"tl~t frc:n the ~Mnc:a or iH4op1'1atiana. 

5. Within the 1o.1115ancoe .ite1~tId by tnt Attomt)' General'. cp1ft1c:lft of ~aruzy 
)6, , , 9.a,. w ~~ merrcr~,~ ~an')' be. an tD .. • ud\ cSttt=1ftatio,. &I 
are ~s.sL"'Y tQ cperate. thelr I;_ncl,. kin; C\ II'Ptoprlatic:N b1a=a, wd to . -= aOPJ.:,SoJL"'It· tc nc:mal -a_nC)' ~=-... for the naolutkn C1l W'* or 1., . 

e".a.~ ·;:o11C'i. C)Jtlt.iC»M 'that ~t til dlt_rm1necS by 1ft egtncy Ih:)~ t:e 
~:-ess.ed to 0'.=. All unrtlQlvll5 ~tltloftll ~.1at.1yt t:D the a::anat%\ac:t£on of the 
A."'Iti~!!~c:ien:y Act will tie ~inUy nft1'nlS to the OU1ee or lAgal CDI.mI_l cr:f 
the De?-=t.~~t cf Jlatic-e. 
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHlt4GTOH, D.C. 20503 

Bulletin No. 80-14 August 28, 1980 

TO THE HEADS OF ESTABLISHMENTS 

SUBJECT: Shutdown of Agency Operations upon Failure by the 
Congress to Enact Appropriations 

1. Purpose and Coverage. This Bulletin provides policy 
guidance and ins€ructl.ons for actions to be taken by 
Executi ve Branch agencies when failure by the Congress to 
enact either regular appropriations, a continuing resolution, 
or needed supplementals results in interruption of fund 
availability. This· Bulletin does not apply to specific 
appropriations action by the Congress to deny program 
funding. In the instance of partial funding interruptions, 
e.g., failure of the Congress to act on program 
suppleinentals, special procedures beyond those outlined in 
this Bulletin may be warranted. In such cases, OMB 
representatives responsible for the affected agency's budget 
estimates should be consulted . 

2. Background. The Attorney General issu~d an opinion on 
April 25, 1980 that the language and legislative history of 
the Antideficiency Act (31 USC 665) unambiguously prohibits 
agency officials from incurring obligations in the absence of 
appropriations. The essential elements of the Attorney 
General's -advice are that: 

a. In the absence of new appropriations, Federal 
officers may incur no obligations that cannot lawfully be 
funded from prior appropriations unless such obligations are 
otherwise authorized by law. 

b. Under authority of the Antideficiency Act, Federal 
officers may incur obligations as necessary for orderly 
termina,tion of an agency's functions, but no funds may be 
disbursed • 

. ' ; 

c.; Under its enforcement responsibilities, the Depart
ment of Justice will tak.e actions to apply the criminal 
provlslons of the Antideficiency Act in the future when 
violations of the Act are alleged under such circumstances • 
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3. Actions required. Agencies faced with funding 
interruptions must take steps to forestall interruptions in 
operations and assure that they are in a position to limit 
their activities to those directly related to orderly 
shutdown of the agency. 

a. Reallocation of funds prior to shutdown. Prior to 
initiation of orderly shutdown acti~~ties, agency heads will 
limit their operations to minimum essential activities and 
will reallocate to the extent permitted by law all available 
funds in order to forestall the fund interruption date as 
long as possible. Reallocation of funds will be made subject 
to the following requirements: 

(l) Reallocation below the appropriation and fund 
account level will be accomplished by telephonic re"ision to 
allotments and suballotments (such revisions will be 
documented and immediately reflected in formal written 
changes to the regular al+otment/suballotment documents). 

(2) Agencies that have specific statutory authority 
to reallocate and transfer funds between appropriation and/or 
furid accounts will effect the transfers in accordance with 
current standard fiscal procedures. Such transfers generally 
will be effected on Standard Form (SF) 1151, ·Nonexpenditure 
Transfer of Funds· (see OMB Circular No. A-II, section 21.2, 
for a description of when expenditure transfers might be 
required). This Bulletin does not convey new authority to 
transfer funds. 

(3) For this purpose adjustment to amounts contained 
in OMS apportionments may be made without submission of a 
reapportionment request. 

b. Orderl shutdown activities. When all available 
funds, includ~n9 reallotted rea located funds, are exhausted, 
orderly shutdown activities must begin. Each agency head 
must determine the specific actions that will be taken: 
however, all actions must contribute to orderly shutdown of 
the agency and give primary consideration to protecting life 
and safeguarding Government property and records. Such 
actions should be accomplished in a way that will· facilitate 
reacti vation when funds are made avai lable. Agency heads 
will notify OMS, OPM, Treasury, .and GSA inunediately when 
shutdown activities are being initiated. These central 
agencies will he responsible for notifying their own regional 
offices, e~~ept as noted in paragraph (3). 

; 
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(l) Appropriations and funds. Agency heads will 
limit obligations incurred to those needed to maintain the 
minimum level of essential activities necessary to protect 
life and property~ to process the necessary personnel 
actions: to process the personnel payroll for the periods 
prior to fund interruption, and to provide for orderly 
transfer of custody of property and records to the General 
Services Administration (GSA) and the Office of Personnel 
Management (OPM) for disposition. 

(2) Personnel and personnel records. Necessary 
personnel actIons will be taken to release employees in 
accordance with applicable law and Office of Personnel 
Management's regulations. Preparation of employee notices of 
furlough and processing of personnel and pay records in 
connection with furlough actions are essential shutdown 
acti vities. Agencies should plan for these functions to be 
performed by employees who are retained for orderly 
termination of agency ac·tivities, as long as those employees 
are available. As soon as agencies determine the date after 
which they will no longer be able to maintain custody of 
personnel records, they should notify the Office of Personnel 
Management to arrange for orderly transfer of custody of the 
personnel records to OPM and GSA, jointly, for caretaking and 
protection of the records. If necessary to protect the 
interests of individual employees during the period when all 
employees of the agencies are on furlough, OPM "ill provide 
access to the appropriate personnel records to retrieve 
information and/or process personnel actions, e.g., 
separation-transfer of an employee who secures employment in 
another agency. Guidance for planning such actions and 
relevant questions and answers as to employees' benefits will 
be provided separately by OPM. 

(3) Property and nonpersonnel records. Inventories 
of property and records will be made to assure protection of 
the Government's interests and the claims of affected private 
entities and individuals (including vendors and beneficiaries 
of Federal programs). Upon determination that agency funds 
are no longer available, agency officials should contact the 
appropriate Regional Administrators, General Services 
Administration, for assistance in determining the disposi~ion 
of agency records, real and personal property, and 
outstanding requisitions, contracts, grants and related 
items. Detailed guidance on such matters are contained in: 

--; 41 eFR 101-11.4; Dispositions of records. 

41 eFR 101-43 and 101-477 Disposition of personal 
property and real property . 
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FPMR 101-36.5, 101-37.203 (c) , and 
Dispositions of automatic data 
communications, and telephone equipment • 

4 

101-37.307-1; 
processing, 

GSA motor pool accounting and record system 
operations guide: Disposition of motor vehicles. 

The transfer to the General Services Administration 
property and records shall not be made until 30 days 
elapsed from the start of shutdown activities and then 
after a determination is made that the fUnding hiatus 
continue indefinitely. 

of 
have 
only 
will 

c. Planning. Agency heads should develop plans for an 
orderly shutdown that reflect the policy and guidance 
provided in this Bulletin. Such plans necessarily will be 
tailored to each agency's needs in recognition of the unique 
nature of its funding sources, missions, and authorities. 
While every agency should have a plan, the scope and detail 
of the plan should be commensurate with the likelihood that 
shutdown will be necessary and with the complexity of 
shutting down the agency. 

4. Effective dates. The instructions in this Bulletin are 
effective immediately and remain in effect until rescinded. 

5. Inquiries. Budgetary questions should be directed to the 
OMB representatives responsible for review of each agency's 
budget estimates . 

Fiscal procedures questions should be directed to the 
Division of Government ACCOunts and Reports, Bureau of 
Government Financial Operations, Department of the Treasury, 
Treasury Annex t1, Washington, D.C. 20226 (Telephone: 
(202) 566-5844). 

Agency officials may obtain additional information and 
technical assistance on personnel matters by contacting their 
agency officer at the Office of Personnel Management. 

Property and nonpersonnel records disposition questions 
should be directed to Office of Plans, Programs, and 
Financial Management, General Services Administration, 
Washington, D.C. (Telephone: (202) 566-1807). t'J ~ J11 

;;J~~l" 
McIntyre, Jr • 
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EXECUTIVE OFFICE OF THE PRESIDENT 
O'FICI OF MANACEMENT AND IUOGET 

WASMINOTON. D.C. _ 

Oc:~ober 5, 1"0 

4Doencix '""\j, 

M-91-02 

MEMORANDUM FOR HEADS or IXZ 
AND AGENCIES 

FROM: Richard G. 

SUBJECT: Aqa"cy Operation. in tha ~ •• nce of 
Appropr ia~ion. 

The Continulnq .e.o1ution eel) expir •• at aldnight 
~oni;ht, October 5, 1"0. We bava no indication yat whether 
Conqre •• vill act today and pa •• a ca. Tha Pre.1d.nt ba • 
• ~at.d th.~ i~ 1. hi. 1n~antion not to .itn a CR until there 
ha. been .a~i.factory Congre.sional progre •• on the budget. 
At thi. point, there ha. clearly not baen .a~i.factory 
congres.ional ac~ion. Therefore, ba,inninq tomorrow morning 
(Sat~rd.y), October 6th, the head of each avancy ~ be 
prepared to implement hi. or her exi.ting plan for closing 
down operations funded by accounts that baYe not recaived 
appropriations. 

OM! B~lletin 10-14, dated Au9U.~ 38, 1'80 (and a.anded 
by ~h. OMS Director' •• a.orandua of November 17, 1911), 
require. all agencia. to .aintain plan. to deal with .uch an 
appropriation. hiatus. Furthermore, tha Attorney General'. 
opinion dated January 1', 1981, .upportinq thi. bullatin, 
remain. in affect. In general: 

o Employee. ot aftacted a,encle. performinv non
.xcepted activitie. (a. discu •• e4 1n the Attorney 
General'. opinion) .ay not perform any .ervlce. 
ether than tho.e involved in the orderly .u.pan.ion 
of non-excapted activit1e.: exceptad activitie. 
that .ay be continu.d are generally tho.e that are 
authori.ed by lav or that protect life and 
property. 

o Agencia •• ay not perait voluntary performance of 
non-axcepted .ervioe •• 

Implementation of thi. ehutdovn proce •• viII be 
particularly difficult b.~u.e any lap •• of appropriation. 
vill occur over a w.ekend (w1th a Monday holiday). 

·0 W.,ken4 Emplpy.e. -- Aqancy .hutdovn plan. ehould 
ba implemented for non-excap~.d weekand employea., 
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vho ahould be inatructed Co r.port for Ch.ir firat 
achedul.4 work turn for the .01. purpoa. of 
engaging in ord.rly Shutdown activiti.a. Bxc.pted 
vaekend .~ploy... .hould ~. inatruct.d to r.port 
for work and to p.rform th.ir .xc.pt.d activiti.s. 

All other EmPloY'" -- All r.tyl.r •• ploy •• s 
perforaing non-.xceptad activiti •• , as v.llas 
.xcept.d .mploy ••• , .hould be instruct.d to r.port 
for vork on Tu.sday, October 9th, a •• chedul.d. 

OY.r the va.k.nd and during ~a day on Tuasday, va will 
provide furth.r instructions, d.pendin9 on tha atatua of . 
appropriations action, a. follow.: 

o Homal QparltipM: If a a that au.p.nd. a.qu.st.r 
18 cl.arly lik.ly to be .nactad on Tu.sday (or ha. 
b •• n anact.d oyer the v •• k.nd), .,.ncl •• vill b. 
instruct.d to op.rata in a normal .annar. 

o 

o 

Shutdgwn: If no CR is lik.ly to b. an.ct.d on 
Tu.aday, v. will i •• u. inst~ction. initiating a 
phasa-down of actlviti •• for non-.xc.pt.d 
.mploy.... Such pha •• -down actlviti •• for non
.xcept.d par.onn.l, if call.d for, ahould b. 
compl.t.d during the first \hraa bgut. of the 
workday • 

,'que,ter: If (on or b.for. Tuasday) a CR i. 
enact.d that doe. not .usp.nd s.qu •• tar, you should 
b.,in implemantlng your •• qu.st.r plan. 

Pleas. addr... any qu •• tion ~o your OKa bud,.t 
ex~1n.r(a), or to OM. Actlnv G.naral Couna.l Rob.rt Damua 
(395-5044), or A •• ociat. G.naral Coun •• l for Budg.t Ro.alyn 
Rettman (395-56~O) • 
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EXECUTIVE OFFJCE OF THE PAESIDENT 
I 

OFFICE OF MA AGEMENT AND BUDGET 

WASHI elTON. D.C. 2CI8OS • • TME DIRECTOIII 
21, 1993 
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MEMORANDUM FOR HEADS OF DESI NATED EXECUTIVE DEPARTMENTS 
AND AGENCIES 

FROM: Leon I. Panet a 
Director 

SUBJECT:' Aqency operat on. in the Ab.ence ot Appropriations 

The Continuing R •• oluti n(CR) expires at midnight tonight, 
October 21, 1993. We have n indioation yet whether Congre •• 
will aot today and pa •• eith r a CR or the remaining individual 
appropriation. bill.. At th • point, it appear. the full' ye~r 
appropriations for agencies eceiving fundi~g in the acta li_ted 
below will not be enacted be ore the CR expire.. Therefore, 
beginning tomorrow morning, riday, October 22nd, the hea4 ot 
each deaignated agency mYAt e prepared to implement hie or ~.r 
existing plan for cl08inq do operation. funded by account. ;that 
have not received appropriat 

OMB Bulletin 80-14, dat 
the OKB Director'. memorandu 
aqencies to maintain plan. t 
hiatus. Furthermore, the At 
January 16, 1981, supporting 

d August 28, 1980 (and amended by 
of November 17, 1981), require.: all 
deal with such an appropriation. 

orney Ceneral'. opinion date4 ' 
i. bulletin, remain. in effect. 

In implementing .hutdow plans, affected agenc1 •• Should: be 
aware ot the 1990 amendment f 31 U.S.C. 1342. That Bection, 
relied upon in the Attorney G neral'. 1981 opinion, provide. an 
exc.ption from the Anti-Detic ency Act in case. of "emergencies 
involvlnq the_satety of human lite or the protection of ' 
property." The 1990 amendIn.n added the following: 

"As used in this •• ction 
involvinq the aafety ot 
proper~y' doe. not Inclu 
ot government the auspen 
imminently threaten the 
proteotion ot property." 

In general, under the At 

the term 'emergencie. 
uman lit. or the protection of 
e ongoing, regular lunctions 
ion of which wou14 not 
atety ot human life or the 

General'. opinion: 

I 
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Employaas or affetad aqencies performing non
excepted activiti • (as dilcussed in the Attorney 
General'. opinion) may not pertorm any aervice. 
other than tho.. nvolv.d in th~ orderly 
suspension of non eXcepted activitie., excepted 
activities that m y be continued are generally 
those that are au horized by law or that protect 
lite and property, a. clarified by the 1990 
amendment to 31 U.S.C. 1342. 

Aqenciea may not rmit voluntary performance of non
excepted .ervice •• 

specific instructions r Friday morning, October 22nd, are 
a. follow.: 

." All excegted emplo 
agency's plan and 
January 16, 1981, 
work on October 22 
duties. 

.e. identified pursuant to your 
he Attorney Ganaral'. opinion of 
hould be instructad to raport to 
d and to perform thair excepted 

All regula~ employ •• performing non-excepted 
activities ahould e instructed to report for work on 
Friday, October 22 d, •• achedu1ed. 

During the day on Frida , we viII provide further 
instructions, depending on t e .tatu. of appropriation. action, 
as.tollows: 

• 

It a .econd CR or 
agencies is claarl 
affected agencies 
normal manner. 

ppropriations bill for one or more 
likely to be enacted on Friday, 

ill be in.tructed to operata in a 

It no CR or approp iationa bill tor an agency i8 likely 
to be enactad on F iday, OMS will illue inatructions 
initiating a phas. down of activiti.s tor non-excepted 
employe •• of thea t.cted agenoy or agAncie.. Such 
pha.e-down activit e. tor non-excepted personnal, it 
called tor, .hould be completed during the first three 
hours of the workd y. 

Plaasa address any ques ions to your OMB budget examinerCs), 
or to OMS Acting Genoral Cou .al Robert Damus (3gS-5044), or 
Associate .General Counsel to Budget Roaalyn Rottman (3gS-S600). 

Designated Executiva de artment. and aq.ncies are tho •• 
receiving funding in the tol appropriation. Acta: 
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Departmente ot Commerce, JUstice, and state, The 
Judiciary, and Re~.te4 Agenci •• Appropriations Act, 
19941 

Department of n •• Appropriations Act, 1994: 

District of Col ia Appropriations Act, 1994J 

Energy and water velopment Appropriations Act, 1994, 

Department of the ntarior and Related Agencie. 
Appropriations Aot, 1994; 

Department ot Tran portation and Related Agencies 
Appropriations Act, 1994, 

Treasury, Poatal S rvice, and General Government 
Appropriation. Act 1994, and 

Department ot Vete ana Aftaira and Housinq an4 Urban 
Development, and I dependant Agencies Appropriations 
Act, 1994. 
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