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Deadlines' Magic Uncertain 
By Mike Causey 

washington Post Staff Writer 

Because of the 
unprecedented nature of 
government's longest, . 

. still-in-progress shutdown, 
. career officials and politicians 
very likely may decide to junltor 
ignore portions of Uncle Sam's . 
furlough rule book this time 
around. . 

Under federal regulations, 
agencies are supposed to take 
certain actions if a furlouah lasts 
for 22" working da or 30 
. ough 

. offi' s Dec. 16, the 
clock is ticking. 

Furlough-triggered actions
if done by the book-could 
include starting layoff (reduction 
in force) machinery in 
furloughed agencies and 
canceling sick or annualleaye 
acgpnuJated during any nonpay 
period of 80 hours or more. 
Because fUilou~ea em:!ltlees 
can't take leavlLthose ~ 
use-it-or-Iose-it annual leave 
might fOrfeit excess aoiOJlllU;. 
The deadline for use-it-or-1ose-it 
leave for most federal employees 
is thiS weekend. 

. B"ut before calling Dr. 
Kevorkian for an appointment, 
'bear in mind that those are 
re~tions, not law. The 
regulations were not designed to 
cover a situation such as this 
one, in which the shutdown was 
triggered by a political cat fight 
between Congress and the White . 
House. The ~lough rules were 
designed to cover situations 
when there simply is no work for 
employees, or no money in the 
Treasury to pay them. That is an 
important, perhaps aitical, 
difference. . 

Money to operate agencies 
and parts of agencies now on 
furlough is in the Treasury. And 
in many cases, it already has 
been approved by Congress but, 
as in the case of the military 
pay-raise legislation, has been 
vetoed by the president 
Whichever side you blame in the 
shutdown-and there is enough 
blame to go around-money to 
. run the operations isn't the main 
issu~. The problem is major 
differences between the 
Republican Congress (mostly in 

, the House) and the White House 
over when, and how, to achieve a 
b31anced budget. 

This is a no-fault furlough, as' 
.. . • 

far as government employees 
and most officials are concerned. 
That means the re~tions are 
likel~ to be ignored or outoariked 
in this case. -

Fqr example, the White House 
and Republican con~ona1 
leaders have a8reed that the 
nearly 300,000 furloughed 
federal workers will be paid. So 
will non-furloughed employees 
who continue to work as 
emergency personnel during the 
'shutdown. But until the 
politicians decide when and how 
to pay employees, they cannot 
deal ,with issues such as 
use-it-or~ose-itleave. The leave 
year, when federal employees 
must take excess unused ann~ 
leave, ends Saturday for most 
workers. 

According to '''Your Furlough 
Guide," published by the 
Reston-basedFederaI 
Employees News Digest, 
workers who are unable to take 

. scheduled use-it-or-Iose-it leave 

. because of a furlough may ask 
their agency to let them take the 
leave later because "of an' 
'exigency of the public 
business' -namely, the need to 
furlough employees because of 
lack of work or funds." 

Federal personnel officials 
doubtthatre~tionsreauiring 
agencies to begin reductiQp
in-force actions will be applied. 
First, employees must be given 
. 6().day notices. Second, 
furloughed employees would 
have to be called in to work in 
their agencies to begin issuing 
those notices. 

Nobody knows how the 
furlough will play out and what 
rules, if any, will be ignored. But 
there is a very, very good chance 
that officials may give agencies . 
the authority to issue new 
3().day furlough notices-that is, 
to extend the furlough without 
triggering any new actions
once the magic 22- and 3o-diy 
deadlines have passed. 

A decision, one way or the 
other, is expected shortly. , 

Thursday, Jan. 4, 1996 

FOR MORE INFORMATION ~ 
To post questions or comments 
to Mike Causey, see DigitalJnk, 
The Post's on-line service. To 
learn about Digital Ink, call ' 
202-334-4740 • 

\. . 
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AROUND THE WORLD 
· Greece's Ruling Party 
· Moving to. Replace .,remier 

ATHENS-Greece's ruling socialist party said 
Wednesday yesterday that it will begin preparations 
to replace Prime Minister Andreas Papandreou, who 

· has been in critical condition at an Athens hospital 
since Nov. 20. 

"The Central Committee meeting on Jan. 20 will 
find a fInal solution to the political problem caused by 

· the prime minister's illness," Costas Skandalidis, the 
Panhellenic Socialist Movement's general secretary, 
told reporters. . 
. . The decision followed a marathon meeting of the 
executive burea.u of Papandreou's party.' It was the 
first clear move toward his replacement. 

A hospital statement confIimed that Papandreou, 
· 76, has suffered extensive kidney damage. Doctors 
have said it is wilikely that Papandreou, who has de
pended on life support machines for 45 days, will be 
able to resume his duties. 

-Reuter· 

Costa Rican Kidnapping 
• SAN JOSE, Costa Rica-Costa Rican police. and 
Nicaraguan troops searched the mountains ~ong their 

.• common border for two kidnapped Euro~ women 
· and their abductors.. ._ 

It was Costa Rica's third kidnappmg in three weeks. 
· Two other women abducted in separate incidents 
· were freed Unharmed after their families paid ransom. 

At least 10' masked kidnappers. armed with AK-47 
assault rifles took over a hotel Tuesday in the north-

· em city of San Juan, police said. They stole a hotel ve- . 
- hicle and kidnapped Nicola Fleutchaus, 24, of Germa-
· ny, and Regula Susana Sigfried, 50, a Swiss national 
· who owns a travel agency in Costa Rica.' 

The hotel vehicle was found in Costa Rica along the 
.' : San Juan River, which divides the' two countries. 

He said the kidnappers asked for ransom of more 
. than $1 million for the tourists Tuesday night and 
freedom for a group of Costa Ricans jailed in connec
tion with the 1993 takeover. of San Jose's Supreme 

· Court building. 

In Germany, Foreign Minister Klaus Kinkel asked 
the Costa Rican government to do everything possible 
to secure the hostages' safe release. 

-Associated Press 

Britain Expels Saudi Dissident 
• LONDON-'-Br:itain has ordered a leading Saudi 
Ara~ian dissident, Mohammed Masaari, to leave the 
country to accept a home on the Caribbean island 
state of Dominica, a Home Office spokesman said. 

Masaari, head of the Committee for Defense of Le
gitimate Rights, which accuses the Saudi royal fainily 
of corruption, has been cited by Saudi Arabia as an im-
pediment in its relations with Britain. '. 

"He has been told ..... his request to stay here has 
been refused ... on the grounds that the~ is a safe. 
country to Which he can M sent," the spokesman said. 

A British newspaper reported last month that Saudi 
Arabia said it would enter no new contractS with Brit
ish companies unless London curbed Masaari's activi
ties. 
· Foreign Secretary MalcolIJt Rifkind said during a 
trip to Riyadh in November that Britain had "no time 
for those who are making mischief." He spoke after 
the Saudi foreign minister complained about Masaari. 

-Reuter 

Bomb Blast in New Delhi Bazaar· 
• NEW DELHI, India-In the Indiah,capital's deadli
est terrorist attack in two years, a bomb that may 
have been hidden in a motor scooter tore through a 
. crowded New Delhi bazaar, killing at least six people 
and igniting a fire that gutted nearby shops. , 

A little-known Ka,shmiri separatist group, i~ a 
phone call to an Indian news agency, claimed it set off 
the bomb to prot~st "atrocities" by Indian security 
forces in the northern state of Jammu and Kashmir. 

An eyewitness said he thought the. explosives had 
been hidden in a parked scooter. The explosion en
gulfed the market area near New Delhi's main rail
road station in smoke and set fire to a gas-lamp shop, 
where five gas cylinders quickly exploded and spread 
the flames to other stores. . 

-Los Angeles Times 

DEFENSE AND DIPLOMACY 
House Fails to Override 
Clinton Veto of Defense Bill 
, . The Republican-controlled House failed yesterday 
to override President Clinton's veto of a $265 billion 
defense bill that he said would undermine arms re
duction treaties with Russia .. 

The House voted 240 to 156 to override C~ton's 
veto, 24 votes shy of the two-thirds requirement un
derthe Constitution to override a presidential veto. 

Clinton objected primarily to the bill's order that 
an anti-missile defense system be developed for con
struction by 2003 to protect the United States 
against limited missUe attacks from rogue nations. 

Clinton said the system would jeopardize Russian 
. - compliance -:with two strategic arms reduction 

(START) .~reaties; ,Jle said Russia might turn 
agairist thoSe treaties in retaliation because the bill 

\ ~ wOUld probably reqUIte more th8Dthe one U.S. anti
.~ :~:" ~i1e.~te··"permitted.under,:tJie 1972 U.S.-Soviet 

Ariti-Ballistic Missile (ABM) treaty. 
Republicans said they tried to work out a compro

mise with Clinton on the anti-missile system. They 
accused him of vetoing the bill because he wants nei
thet:; the. missile defense nor an adequate defense au-
ttioi:ilation bill. ..: . 

'CliDton already has signed into law aeompanion;! 
appfOpriations bill providing funding Jor mOst of ~it' 
w~ppns the $265 bjllion bill would authorize. ..... . .... 

CHhton said he vet6edthe. bill for'a 10ngU~t of rea~: '. 
so~l among them provisio~' t~t would ,'have re:.'; 
s~ the president's a~UioritY. to co!DJ1lit U.S;':': 

. troopS,to overseas peacekeeping' operatfcins. . . " ': . 
~Reuter 

U.S. relations with China were hit hard last May, 
when the U.S. granted a visa to Taiwan President 
Lee Teng-hui so he could attend a reunion at Cornell 
University, his alma mater. 

The Chinese govetnmeilt ifi Beijing considers the 
island of Taiwan one of its provinces, and views its 
government as illegitimate. 

The spokesman declined to say when the decision 
on the visa request is expected. 

- Associated Press 

Christopher to Join Mideast Talks 
• Secretary of State Warren Christopher will join Is
raeli-Syrian negotiations on Maryland's Eastern 
Shore today in an intensifIed effort to make progress 
toward peace ahead of another Middle East journey, 
U.S. officials said yesterday. 

the officials said Christopher would attend the 
U.S.-mediated taIks for a few hours so he can advise 
Israeli and Syrian leaders next week "on what we 

. think should happen next, substantively and prace- . 
durally." 

The talks, being held at the secluded Wye Planta
tion conference center an hour's drive from Wash
ington, resumed yesterday under special U.S. Mid- ! 

die East envoy Dennis Ross and are scheduled to 
last three days. . 

Negotiators aimed to pick up where a first round 
ended Friday and set the stage for Christopher's 
16th Middle East peace mission starting Jan. 10. 

Last week's round was the fIrst direct Israeli-Syr
ian negotiation in six months, and there have since 
been a number of positive comments from both sides 

. adding to a sense of optimism. Officials, however, 
have played down prospects for a dramatic an-

U.S. Mulls Visa for Taiwan.Official noun~entfriday.One senior u.s. official, asked 
• The State Department is considenng:a request for about the ~ce of:an agreement in principle being 
a transit visa for Taiwan Vice, President Li Yuan- reached ~;'replied: "I think that's too ambitious." 
zu-a deq~n that could ,affect U.S; relations wi~ '., ' •.. S~te ~ent spo~esman Ni~holas BUms told 
China.."'. :; ... . .> : <:, ,.rt!porters tluit after flymg to Pans Monday for a 

Li has ~ect for ~:tr3n~it visa for a:brlef stop:intJi~·. "COnfere~cec)f:donors to the new Palestinian Authori
United S~tes while .. ~e is en roUte to attend the inaugu-' ;::ty, Christoph<:~ ytould travel Wednesday to Jerusa

. ration of ~new president o( Guate"" scheduled for ' .. tem and .tl.ten ytSJ~ Damascus Thursday. 
Jan. 14, a State Department spokesman said. 
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, . 
ESCROW AGREEMENT DRAFT 

THIS ESCROW AGREEMENT, dated as of by 

WILLIAM JEFFERSON C~INTON of 1600 pennsylvania Avenue, 

Washington, D,C. (IiPledgorll), and WORTHEN BANK & TRUST COMPANY of 

Little Rock, Arkansas 72203 ("Escrow Agent"). 

WITNESSETH: 

WHEREAS, the Pledgor wishes to decline the benefit of his 

usual compensation as President of the United ~tates during such 
-"''''''4 I./v--'\ ~l~<lo, ~Cl 

time as Federal workers are \fllrlo!lghed. as a result of 

disagreement over the Federal bUdge~ and 

WHEREAS, the Escrow Agent has agreed to hold the Pledgor's 

compensation in escrow in accordance with the terms of this 

Escrow Agreement; 

NOW, THEREFORE, in consideration of the foregoing and the 

mutual covenants herein set forth, the parties hereto agree as 

follows: 

1. Deposit of Compensation in Escrow. Pledgor authorizes 

and directs that, effective upon execution hereof, all Federal 

compensation payments to him that are currently directly 

deposited into Pledgor's checking account with Escrow Agent shall 

be segregated and held in a separate account by the Escrow Agent 

in accordance with the terms hereunder. 

2. Release of Funds in Escrow. The Escrow Agent shall 

release the funds from escrow only as provided in thi6 Paragraph 

2, or as directed by a court of competent jurisdiction, 

P.vlb~-- ' 
l}'<2~ ~ 
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. ,. 

(a) The Escrow Agent'shall~lease and distribute the 

escrow funds to the Pledgor or to his checking account promptly 

upon receipt of notice &hat t-Re-fttr-l-otl'gh-o-f-Pedexa±-'wer-k:~s-bas 
be.en-t..e:r;m.i...nat.ea:) ~ ~ cU,..... tJl vS> ~ kn.A!' ~ ,., 1fQ.. re ohA \AAQ cI.. ~ ~ v '1 il ~ ~ r
~.M. OAn,AcJ ~~ 

(b) Upon release of all funds for the benefit of 

Pledgor in accordance with subparagraph (a), this Escrow 

Agreement shall nevertheleas remain effective until Notice of 

Termination of this Escrow Agre,ement shall be delivered to the 

Escrow Agent by 

3. Resignakion of Escrow Agent. The Escrow Agent may 

resign at any time by transferring the funds held in escrow to 

another agent who ~grees in writing to accept and carry out the 

duties and obligations of this Escrow Agreement. The Escrow 

Agent's resignation shall take effect upon acceptance of the 

substitution by the Pledgor. The Pledger shall be liable to pAy 

the reasonable fees and expenses of the Escrow Agent and any 

substitute Escrow Agent. 

4. Duties of Escrow Agent; Indemnification. 

(a) The parties hereto agree that the sole duty and 

responsibility of the Escrow Agent, or any substitute Escrow 

Agent, shall be to hold the funds in escrow in accordance with 

the terms of this Escrow Agreement; and upon release of the funds 

and termination of this Agreement pursuant to Paragraph 2 herein, 

the Escrow Agent shall be released from any obligation under this 

Agreement. 

- 2 -
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(b) In the event of any dispute between the parties 

arising pursuant to this Agreement or as to the right of any of 

the parties in or to the funds, it is agreed that, 

notwithstanding anything to the contrary in this Escrow 

Agreement, the Escrow Agent shall have the right to hold and 

retain all or any part of the funds until such dispute is settled 

or finally determined by litigation, arbitration, or otherwise. 

(c) The Escrow Agent shall be protected in relying 

upon the accuracy, acting in reliance upon the contents, and 

assuming the genuineness of any notice, demand, certificate, or 

other document ~hich is given to the Escrow Agent pursuant to 

this ~scrow Agreement, without the necessity of the Escrow Agent 

verifying the truth or accuracy of any such notice, demand, 

certificate, instrument, or other document. 

(d) The Escrow Agent shall be indemnified by the 

Pledgor against any liabilities, damages, 10ss9s, costs, or 

expenses incurred by, or claims Or charges made against, the 

Escrow Agent (including counsel fees and court costs) by reason 

of the 2scrow Agent's acting or failing to act in connection with 

any of the matters contemplated by this Escrow Agreement or in 

carrying out the terms of this Escrow Agreement, except as a 

result of the Escrow Agent's negligence or willful misconduct. 

5. Miscellaneous. 

(a) All notices, certifications, and other documents 

shall be in writing and shall be deemed given when delivered, or 

mailed, postage prepaid, by certified or registered mail, return 

- 3 -



JAN- 3-96 WED 17:53 X -------.------.... .---- .... -.--~-- .~..-.-...... - . -- ........... -...... - ...... _.., . .,..-. - . \ 

FAX NO. D . _ .•. ,_._ ,,, ______ .. _____ .-r .... --. . -, P.D5 

." 

receipt requested; to the Pledgor, c/o DAVID E. KENDALL, Williams 

& Connolly, 725 Twelfth Street, N.W~, Washington, D.C. 20005-5901 

and to the Escrow Agent, WORTHEN BANK & TRUST COMPANY, 

_______________ , Little Rock, Arkansas 72203. Any 

party may change the address to which notice is to be delivered 

or mailed by notice of such change given to the other parties in 

the manner herein set forth. 

(b) This Escrow Agreement may not be changed, 

terminated, or modified orally or in any manner other than by an 

instrument in writing si.gned by all the parti~lI; hereto. 

(c) This Escrow Agreement shall be construed in 

accordance with the laws of the state of Arkansas. 

(d) This Escrow Agreement shall be binding upon and 

inure to the benefit of the parties hereto and their respective 

representatives, successors, and assigns. 

(e) This Agreement constitutes the entire agreement 

between the parties hereto with respect to the subject matter 

hereof and supersedes all prior negotiations. 

- 4 -
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r~ WITNESS WHEREOF, the parties have caused this Escrow 

Agreemen~ ~o be signed and ensealed as of the day and year first 

written above. 

PLEDGOR 

(SEAL) 

ESCROW AGENT 

WORTHEN BANK & TRUST COMPANY 

By: (SEAL) 

Title: 
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January 2, 1996 

MEMORANDUM FOR JACK QUINN 
KATHY WALLMAN 

FROM: ELENA KAGAN 

SUBJECT: SHUTDOWN ISSUES 

This memorandum very briefly addresses three issues: (1) 
the status of the suit brought by NTEU against the government; 
(2) the constitutionality of the Dole proposal to bring back 
(but not pay) all federal employees; and (3) the possibility 
of paying non-furloughed employees in the absence of an 
appropriation. 

1. This afternoon, Judge Sullivan heard NTEU's motion for a 
temporary restraining order, requiring the government to send 
home all employees who are not now being paid. NTEU argues 
that keeping such employees on the job is unconstitutional 
because the Appropriations Clause prevents 'Congress from 
incurring an obligation in advance of an appropriation. (DOJ 
concedes that the government is incurring an obligation to 
employees by accepting their services, but argues that this is 
perfectly constitutional.) Judge Sullivan will rule on the 
motion tomorrow at 10:00 a.m. He hinted at oral argument that 
he would find in favor of the government on the ground that 
public interest considerations render preliminary relief 
improper in this case, whatever NTEU's likelihood of ultimate 
success on the merits. 

2. The arguments we have made in the NTEU litigation would 
make it difficult for us to argue that the Dole proposal (to 
bring back but not pay all federal employees) is 
unconstitutional. We have argued very broadly in that 
litigation that Congress may incur obligations in advance of 
an appropriation. Congress, we have said, has essentially 
unlimited authority to borrow; the Appropriations Clause 
restricts the ability of the government to make actual 
payments, but not the ability to incur obligations. I suppose 
we now could try to distinguish between different kinds of 
obligations -- specifically, between obligations to excepted 
employees (constitutional) and obligations to non-excepted 
employees (unconstitutional). But it's difficult to see how 
this argument would run. If Congress thinks that having all 
employees back on the job is in the public interest, then that 
should be enough to support incurring an obligation, at least 
under the reasoning we've used in the NTEU litigation. 

3. It may be possible to use the Judgment Fund to pay non
furloughed employees in the absence of a congressional 



appropriation. The Judgment Fund is a permanent, indefinite 
appropriation for purposes of paying judgments and settling 
claims against the US government. We could use this Fund to 
pay non-furloughed employees by "settling," for the precise 
amount of their salaries, the claims of such employees against 
the government. 

In order to take this step, we of course first have to 
determine that non-furloughed employees currently have claims 
against the government for their salaries. The Justice 
Department already has taken the position that the government, 
in bringing employees to work during the shutdown, has 
incurred an obligation to them (in the amount of their 
salaries). The critical, as yet unanswered, question is when 
this obligation comes due. If the obligation comes due on the 
employees' normal payday, then the government already has 
breached its obligation and it can proceed to settle all 
employees' claims. If, however, the obligation has not yet 
come due (because, for example, the government has a 
"reasonable period of time" in which to make payment and that 
period has not yet expired), then the government has not yet 
breached and the employees have no claims to settle. 

Assuming employees have current claims against the 
government, a couple of obstacles remain. First, we would 
have to make the case that paying employees their whole 
salaries is indeed a compromise settlement, in the sense that 
the government also gets something out of it. I think this 
should not be too difficult given that, by making the payment, 
the government avoids litigation costs and any possibility of 
prejudgment interest or liquidated damages. Second, we have 
to obtain the approval of the Comptroller General, which is 
the handmaiden of Congress, to use the Fund for this purpose. 
This approval probably will be forthcoming, given that a 
refusal by the Comptroller General will hand us a great 
political issue. 

There is a meeting at DOJ tomorrow afternoon to discuss 
this issue -- particularly the question of when the 
government's obligations to non furloughed employees come due. 
My preliminary view is that we should take the position that 
they're due now, so that we can use the settlement mechanism 
to pay them. Let me know what you think before I head off to 
tomorrow's meeting. 



January 3, 1996 

MEMORANDUM FOR JACK QUINN 
KATHY WALLMAN 

FROM: ELENA KAGAN 

SUBJECT: SETTLEMENT OF EMPLOYEES' CLAIMS 

I attended a meeting at DOJ this afternoon to discuss the 
Administration's response to claims brought by non furloughed 
employees for monetary compensation. These claims are likely to 
brought any day. In Judge Sullivan's courtroom this morning, the 
attorneys for NTEU and AFGE said they would amend their 
complaints to add claims for pay. In addition, we can expect 
individual employees to bring such claims. 

Attending the meeting were representatives from OLC, the 
SG's office, and the Federal Programs Branch and Appellate Staff 
of the Civil Division. OLC is leaning in favor of settling 
nonfurloughed employees' claims; the SG's office is leaning in 
the opposite direction. The idea of compromising the claims was 
broached with the AG this morning, and she seemed generally 
sympathetic. 

The SG's office is taking the position that we have not yet 
breached our obligation to pay federal employees, because we have 
a "reasonable period" in which to make payment and that period 
has not yet expired. (The office, through Deputy SG Ed Needler, 
started the meeting by taking the position that there was no 
obligation to pay federal employees unless and until there was an 
appropriation; by the end of the meeting, however, this position 
had been pretty well discredited.) Needler argued that this 
"reasonable period" to make payment does not expire until there's 
basically no chance of an appropriation (e.g., negotiations break 
down and Congress adjourns). The head of the Federal Programs 
Branch suggested that the "reasonable period" be approximately 
one month, on the grounds that (1) some employers do pay their 
employees on a monthly basis and (2) the federal government 
sometimes takes three or four weeks to issue a new federal 
employee with her first paycheck. 

Needler also suggested that compromising these claims might 
be improper because it was being done for political rather than 
legal reasons. Finally, Needler and the representative of the 
Appellate Staff of the Civil Division claimed that settling these 
claims would be an administrative nightmare, requiring separate 
paperwork for each federal employee and taking a minimum of 
several weeks to accomplish. I suspect, and Chris Schroeder 
(Deputy Assistant AG at OLC) agrees, that there was real 
exaggeration going on here, although the administrative 



.. ,.. ,J 

difficulties should not be dismissed. 

I talked with Chris after the meeting about the importance 
of keeping our consideration of this matter confidential. I also 
talked with him about the necessity of informing our office of 
everything DOJ is doing that might relate to this issue. I do 
not think we should have any problems on these points, but you 
might want to emphasize them in your regular metting with DOJ 
bigshots. 
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Memorandum 

SUl'ljt.'ct Dale 

Use of Judgment Fund to Avoid 
MissIng Payday for Employees 
Performing Emergency Functions 

December ,1995 

To 
Files 

From 

Paul P. Colborn 
Specia~ Counsel 
Office of Legal Counsel 

This ·memorandum summarizps my research concerning whether, 
dur~nq a lapse in agprQpriations, employees performing emergency 
functions excepted from the prohibitions of the Antideficiency 
AcE, pursuant to 31 U.S.C. § 1342, may be paid out of the 
permanent appropr.i~tion established pursuant to 31 U.S.c. § 1304 
(the "Judgment FJla:\Q"J in order to avoid the consequences of 
missing their regular payday. 

that the Judgment Fund may be used 

Background 

The Judgment Fund is available to pay 

fina~ jUdgments, awards, compromise settlements, 
and interest and costs speCified-in the judgments or 
otherwise authorized by law when (1) payment is not 
otherwi~@ provided for: (2) pa~ent is certified by 
the. Comptroller General: and (3) ·thejudgment, award, 

N:\lJDD\COLBORNP\IlJOGMENT.MEM 12/28/95 (Thursday) 3:53pm 
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or settlement is payable under section 2414 
of title 28 .. " 

. . . 
31 U.S.C. § 1304(a). 

David Cohen of the Civil Division' prOVided me with the 
following over.view of the availability of the Judgment Fund: 

An agency receives appropriations to pay 
employees, to pay rent, to pay for telephones, etc. 
Pur.Suant to the Anti-Deficiency Act, these 
appropriations can be usen only for the purpose for 
which they were made. In 99.9% of the cases, Congress 
has not given the agency an appropriation to pay 
"judgments." Acco~dingly, when an agency is presented 
with a judgment, it has no appropriation to pay it. 
This is true even if the judgment arises out of the 
supply of telephone service to the agency and even 
Ulough the agency has an appropr iation to pay for 
telephone services. The approp~iation is to pay for 
telephone services, not judgments. This is where the 
judgment fund comes in. The judgment fund is available 
to pay for judgments because agencies do not qenerally 
have appropriations for this purgose. 

Electronic mail message from David Cohen to Paul Colborn 
(11/17/95, 11:10 a.m.). 

28 U.S.C. § 2411 specifically add~esses the use of the 
Judgment Fund for compromise settlements: 

Excep~ as otherwise .provided.by law, compromise 
settlements of claims ~eferred to the Attorney General 
for defense of imminent litigation or suits against the 
United States, or against its agencies or officials 
upon obligations or liabilities of the United States, 
made by the Attorney General or any person authorized 
by [her], shall be settled and paid in a ~anne~ similar 
to judgments in like cause~ and appropriations or funds 
availaple for the payment of such judgments are hereby 
made ava1la~le for the payment of such compromise 
settlemen~s. 

1 My research and analysis of thia question was greatly 
assisted by my consultations with David Cohen, a Director 
of the Civil Division's Commercial Litigation Branch, who has 
considerable experience with respect to the Judgment Fund. 
My directory contains a series of electronic mail messages 
Cohen sent me on November 17, 1995. . 

N:\UDD\COLBORNP\JUOCiMENT.MEM - :2 - 12128/95 (Thursday) 3:53pm 
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The General Accounting Office ("GAO") has explained 
that 

is that a 
the same source 

United States General Accounting Office, Office of General 
Counsel, PI:' inclg1es of F'edeI:'al Aggropr iat ions Law, at 14-9 (1994) 
("Principlcs . ....Q.f Federal Appropriations Law-) (citations omitted) 
(citing 13 Op. O.L.C. 118 (1989) (preliminary print) as in 
accord) • 

Discussion 

As discussed below, I have concluded that if all we had 
before us was the question of discharging the obligation to 
compensate the employees performing emergency functions, the 
government could not use the Judgment Fund because salartes ace 
generally to be paid out of agency appropriations. On the othe~ 
~an~, we can make a go?d a;gument th:~ ~r jh;;i £~ a bona.~!~e 
ImmInent or actual lItlgatlon to __ t __ e ____ a_In 1 ___ g 
a sc e U e a ant e Jud ent Fund would be available. 
In anot er wor s, although the payment of salaries by agencies. is 
·otherwise provided for" within the meaning of 31 u.s.c. § 1304, 
the payment of judgments and compromise settlement of litigation 
is not. finally, I discuss certain practical difficulties that 
may maJ~eusing the Judgment Fund in these circumstances 
impractical. 

1. Salaries General~y Payable out of Agency Appropriations 

Government agencies are authorized to "employ such number; 
of employees of the various classes recognized by chapter 51 of 
this title as Congress may appropriate for from year to year." 
5 U.S.C. § 3101 (emphasis added). Thus, an agency generally pays 
salaries out of agency appropriations. This general rule app~les 
not only to salaries payable for work performed during fully
funded periods of government operations,. but also to salaries 
for employees performing emergency functions during a lapse in 

N:\UDD\COI.RORNP\JUDGMEI"fr.MEM - 3 - 12/28/95 (Tl:u.lrsday) 3:53pm 

III 030 



01/02/96 12:25 '5"202 514 0563 OLe 

appropriations. 2 In prior lapse situations, employees have 
been paid from agency appropriations once appropriations were 
restored. (The lapses have been brief enough that no payday has 
ever been missed. ) 

The foregoing general rule derives from the Antideflclency 
Act, ~hich prohibits aqencies from becoming N involve [d) ••• 
in a contract or obligation fOL the payment of money before 
an appropriation is made unless authorized by law." 31 U.S.C. 
§ 1341. The Act contains its own "authorized by law" exception 
to this prohibi t ion of entf~r ing int-.o obligations in advance of 
appropriations: 31 U.S.C. § 1342 authorizes agencies to uaccept 
voluntary services • • • or employ personal services exceeding 
that authorized by law" in order to meet "emergencies involving 
the safet-.y of human life or the protection of propeI"ty." 

In the leading opinion on the emergency exception to the 
Antideficlency Act, Attorney General Civiletti explained that 
Urnngress has contemplated expressly, in enacting [§ 1342], that 
emergencies will exist that will justify incurring obligations 
for employee compensation in advance of appropriations •... rr 
Aythority for the Continuance of Government Functions During a 
Temporary Lapse in Ap~9priations, 5 op. O.L.C. 1, 11 (1981). 
By provid 1.ng such aut.hor i ta "in advance of appropr iations, .. 
Congress must be understoo 1m licit1 to have cantem lated·that 

~031 

emp oyees er ormln er c unction nsated ut 
of a enc a· ro ria ns when the become aiJable. Attorney 
~enera Clvietti recognized this, stating that "under [thls] 
emergency e~ception, Congress, in order to accomplish all those 
functions it. has authorized, must appropriate more money." 
Id. at 9 n.11: In.other words, "the government': ;~g;;~¥:~~~ ~~ 
personal servIces i r en in ad anee of _p __________ n_ 
haD e e~iec~ of "impos[ingl a necessity for furtheI" 
aEproptla on ." fd.. . 

The conclusion that salaries for employees performing 
em~rgency functions excepted from the Antideficiency Act 
prohibition are to be paid upon resumption of appropriations out 
of agency appropriations is supported by opinions of this Office 
and GAO concerning another exception to the Antideficiency Act, 
the Price-Anderson Act, 42 U.S.c. § 2210(h). These opinions have 
been summarized by GAO: 

When Congress provides contract authority, it is 
normally assumed, at least wnere the governing 

\ 

2 The general rule also applies to back pay provided by 
an agency based on an agency administrative action; in contra$~. 
if back pay is awarded pursuant to a court judgment or comprom~se 
settlement by the Attorney General, the judgment Fund is the 
proper source of funds. See discussion infra, pages 8-9. 

N!\UDD\c.:OLBORNP\lUnOMENT.MEM - 4 - 12128/95 (Thursday) 3:53pm 

-



01/02/96 12:26 U202 514 0563 OLe 

legislation does not provide otherwise, that 
liquidating appropriations will be obtained through the 
normal appropriations process. For example, GAO and 
the Department of Justice have both reviewed the nature 
of obligations and funding under the Price-Anderson 
Act, and both agree that en agency must first use 
current funds to the ext~nt aVAilable. If the agency 
has no appropriated funds available for that purpose, 
or if funds available to the agency. are not suffiCient, 
the ngency must then seek additional funding from 
Congre~s. Only if Congress fails or refuses to provide 
the necessary funds does the potential availability of 
[the Judgment Fund] come into play. B-l97742, August 
1, 1986; Department of Energy Request to Use the 
~ent Fund for Settlement of FernaLd LitlgatlQll, 
Ope Off. Legal Counsel, Opcember 18, 1989. 

Principles of Federal Appropriations Law, at 14-54. 

(pursuant 
be 

3 I agree with David Cohen's assessment that the holdings 
of the Price-Anderson opinions concerning access to the Judgment 
Fund are inappli~able to the compromise settlement issue here, 
because the settlement authority in that situation had been 
vested in the Secretary of Energy (whose a~nistrative 
settlement authority does not entail access to the Judgment 
Fund), while the settlement authority in the present situation 
is vested in the Attorney General (whose litigation settlement 
authority does entail such access) : 

Reading the OLe opinion as a whole in conjunction with 
the unpublished GAO opinion leads to the following 
conclu~ion. The OLe opinion determines that the 
litigation in that case and. the sattlament! of tha.t 
litigation did not involve the Attorney General. 
Given that determination, the question was whether 
the judgment fund could be used to pay the settlement. 
OLe .:..nd GAO con:cll..lded tha.t given the la.ck of 
involvement of the Attorney General and the specific 

~032 

N:\UDD\COLBORNI'VUDOMENT.MeM - 5 - 12/28/95 (Thursday) 3:53pm 
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2. Payment of a Compromise Settlement 

In contra~t to the payment of regular agency operating 
expenses such as salaries, which are generally paid out of agency 
appropriations, judqrnents ordered by a court and comgrQmis~ 
setllements entered into b the Attorne General are en~rally 
paid ou 0 • See 31 U.S.C. § 1304{a). 
A "Compromise settlement" 

is an agreement reached by the parties involving mutual 
concessions. 38 Ope Att'y Gen. 94, 95-96 (1933). The 
Attorney General, as the gover'nment's chief litigator, 
has broad authority to compromise case~ referred to 
the Justice Department for prosecution or defense. 
(Citatlons omitted.) The power-attaches "immediately 
upon the receipt of a case in the Department of 
Justice." 38 Ope Att'y Gen. at 102. 

principles of Federal Appropriations Law, at 14-8. It 
important for present pucposes to recognize that a need 
not actually have been filed, so lon as a c~ai 
referre 0 e orne Genera or which lit· 
"immlnen • ~ 8 U.S.C. ("compromise settlements of 
claims referred to the Attorney General for defense of imminent 
litigation or suits"). 

Whether the section 2414's threshold requirement that 
litigation be imminent would be satisfied will depend on the 

statute, Congress intended the settlement to he p~id 
from appropriated funds, not the judgment fund, 
even though what was at issue was a settlement of 
litigation. However, if the agency lacked appropriated. 
funds to pay the settlement and Congress refused to 
appropriate additional funds, then suit could be 
brought on the settlement agreement. At· that point, 
the Attorney General would become involved and the 
Attorney General could settle the litigation (or the 
imminent litigation) AND payment WOULD be made out of 
the judgment fund. 

Elect.ronic mail message from. David Cohen to .Paul Colborn 
(11/17/95, 11:35 a.m.). 

N!\IJDD\COI.8QRNP\JUDGMENT.MEM - 6 - 12/28/95 (Thursday) 3:53pm 
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facts and circumstances attendant to the particular lapse in 
appropriations. ~iv~n the litigation brought by the union during 
the recent lapse 1n approprjatjons, however, it is reasonable to 
ex~ct that this requirement can be satisfied. 

4 One possible·basis for liability for pre-judgment 
interest may be the Back Pay Act, 5 U.S.C. § 5596, which requires 
the award of such intere8t to employees who "have been affected 
by an·unjustifip.o or llnwarra.nted personnel action which has 
resulted in the withdrawal or reduction of all or part of the pay 
... ot the employee .... " 5 U.S.C. § 5596(b). The Back Pay 
Act regulatj_oIls issued by t:.he Office of Personnel Management 
n~fin9 "p~1:."gonnel action" to "include per50nnel act.ions and pay 
actions (alone or in combination)." 5 C.F.R. § 550.S03. 

S The Government would contest liability under the FLSA. 
Although it has been held that misBing a payday violates the '. 
FLSA, ~~e Biggs v. Wilson, 1 F.3d ~537 (9th Cir. ~993), a strong 
argument can be made that the Antideficiency Act oV9rrides 
the FLSA in this circumstance; that is, the Act's express 
authorization to employ emergency work~rs during a lapse in 
flppropriations should be interp~eted to mean that Congress does 
not intend that missing the payday in those circumstanoes would 
violate the FLSA. Moreover, even if a court were to find a 
violation o! the FLSA, there would be a strong basis for opposing 
the liquidated damages (double the back pay due) that are 
ordinarily awarded for FI.SA viola.tions.· The FLSA 

permits the [court] "in its sound discretion" to award 
a le5ser amount. of liquidated damages, or none at all, 
"if r.h~ employ~r shows to the satisfaction of.t.he court 
that the act or omis9.ion giving rise to the action was 
in good faith and that he had reasonable grounds for 
be1i~ving that:. his act or omission was not a violation 
of the [FLSAJ." ..• If the employer fails to carry 
its burden of demonstrating good faith and rea6ooab~e 
grounds, the award of liquidated damages is mandatory. 

Martin v. Se~]t.er Bro.s., Inc., 949 F.2d 1266,1299 (3d Cir. 1991) 
(quoting 29 U.S.C. § 260) _ Liquidated damages were ~ imposed 
on the State of California when it was held in Biggs to have 

tl:\ UDO\ C;OLBORNP\JUDGMCNT.M eM - 7 - 12/28/95 (Thursday) 3;53pm 
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damages. A good argument can be made that this potential 
IfablI1ty, along with the costs of litigation, would provide the 
basts for a .bona fide compromise settlement. We could argue that 
a settlement wherein the Government committed to pay all the 
emergency workers on their scheduled payday and the potential 
~laintiffs ~greed ~o forego the possibility of collecting 
Interest, llquidated damaQe~, or other damage~ ~ould qualify 
as a compromise settlement. ' 

The Comptroller Ceneral's opinions on the use of the 
Judgment Fund for back pay awards support the position that the 
Fund is the proper source of payment for a compromise settlement 
of imminent litigation. See generall~, ~rinciples of Federal 
Appropriation Law, at 14-53 through 14-54. n[A]dministrative 
back pay awards should be charged to, and paid from, the agency 
appropriation covering the fiscal year or years to which the 
award relates. Back pay claims awarded by the judgment of 
a <':OUI't Qr settlement are payable from the judgment fund .... 

viola~ed the FLSA by 'missing the payday of government employees 
during a lapse in appropriations. ~ Biggs, 1 F.3d at 1538. 
Finally, m~ny of thQ employee~ the government will ca11 upon to 
perform emergency functions are in job classifications that a4e 
exempt from the FLSA. However, despite the fact that the 
likelihood of FLSA liability is thus probably low, it should 
suffice for current purposes to state that claims could be 
asserted under the FLSA and that there is sufficient litigation 
risk to justify a compromise settlement. 

6 It may be argued in response that suCh,a settlement would 
not be a bona fid9compromise. GAO has stressed that "an agency 
is not authorized to force a sham lawsuit to avoid its funding 
obligat:lons. n Principles of Federal Appropriations Law at' 14 ~ 54. 
This Office has also said (in its Price-Anderson Act opinion) 
that h[t]he availability of the fund .•. assumes, or course, 
that there is a good faith displ~te over the obligation of the 
United States to pay on the extant settlement obligation. R 

Memorandum fOr Donald B. Ayer, Deputy Attorney General, from 
J. Michael Lutti~, Principal Deputy Assistant Attorney General, 
Office of Legal Couns~l, Re! Department of EnercaY Request to Use 
the Judgment Fund for Settlem~nt of Fernald Litigation, at 11 
(Dec. 18, 1989). Although the argument that avoiding the 
potential additional liaoility and costs identified above would 
rnr.lke this l,a bona. fide settlement is a good one, I do not discount 
the opposing argump,nt that paying the employees 100 c~nt@ on the 
dollar for their salari e a Rsham" s se 
the Governmen as never dis uted th ~t is obligated to a the 
s;lI].arl. s. er WOr s, t would be argued settlement 
wou~ n~; i~~o~~e ~nrutuaI t at are real. S~e 38 Op. 
Att'y G. -9 . 

N:\UDO\COLBORNP\-TtJDOMENT.MEM' - e - 12/28/95 (lbutSday) 3:53pm 
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Matter of veterans Administration -- Appropriation Chargeable 
for._~ack Pay CJaims, 69 Compo Gen. 40, 41 (1989) (emphasis 
added). More specifically: 

Appropriations provided for regular governmental 
opprations or activities, even though these operations 
or activities give rise to a,cause of action, are not 
available to pay court judgments in the absence of 
speclflc authority. 40 Comp. Gen. 95, 97 (1960). 
In order to simplify the payment of such judgments, 
Conqress enact.ed 31 U.S.C. 1304(a) - ~ . • However, 
[the Judgment Fund»does not encompass payment of 
administrative awards made either by the employing 
agency or an outside administrat1ve entity. 

Id~ at 42. Since agency appropriations for salaries are not 
available to pay court judgments or compromise settlements for 
Lhe payment of salarIes, the Judgment Fund is available for 
such judgments and settlements. 

3. Practical Difficulties with Using the Judgment Fund 

N:\ UDD\ COLBORNP\Jtmo~rENT,MEM - 9 - lZl28/9S (Thursday) 3;53pm 
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our func~ion is to certify payment as provided 1n 
the judgment. 

1lJ037 

Camp. Gen. 5-197742, 1986 WL 63966, *8-9 (e.G.) (emphasis added). 

In the normalsi~lIation, the Department simply sends a copy 
of a judgment (or compromise settlement document) to GAO, which 
does a ~imited review and then sends the Treasury a Hcertificate 

.of scttlementH appr-oving payment. Here, however, the submission 
to GAO would presumably be_ much more complicated because 1 t would 
have to provIde re uiRite factual information a t t ny 
emplo ees 0 e aid an the man i . n acc nts that 
would be affected. The form of the submission would have 0 be 
worked ouE in advance with GAO. David Cohen informed me that 
GAO operates under a Hfirst in, first outH system for reviewing 
Judgment Fund applications; the Department"s submission norma11y 
would go to the back of the line, thus making approval before the 
looming payday questionable. Of course, it might be possible to 

. negotia~e with GAO a pass to the front of the line •. 

Given these practical and substantive difficulties in 
obtaining timely app~oval from the Compt~o11er Gene~al (wno, 
after all, is an agent of congr~ss), it might be simpler and 
faster to get specific legislative authorization from Congress. 

7 This Office has previously obesrved that "WGre the ] 
requirement of certification to be other than a ministerial 
function it WOUld raise serious questions under the Supreme 
Court's hq1ding in Bowsher v. Synar, 478 U.S. 7~4 (1986) 
(Congress \ cannot: cOr'lsti.cl.ltionally assign ,to the Comptroller 
General, an arm of Congress, the duty of executing the laws).n 
Availability of Judgment Fund for Settlement Q~ Cases or Payment 
of Judgments N9t Involving a Money Judgment C1aim, 13 Op. O.L.C. 
11S, 120 n.3 (1989) (preliminary print). Making a determination] 
as to whether the Judgment Fund is legally available would appear 
to be a non-ministerial function. 

N:\T.mO\COLBORNP\JtJDGMENT.Ml.lM - 10 - 12/28/9~ (ThuISday) 3:'3pm 
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PRELIMINARY STATEMENT 

The National Treasury Employees union ("NTEU") aSks this 

Court to issue a temporary restraining order which would prohibit 

the United States Government from requiring federal employees to 

report to work until such tim~ as Congress enacts appropriations 

bills covering those employees' positions. As this Court 

previously recogni2ed, the immediate effects of the extraordinary 

order that NTEU seeks would be the creation of "chaos II in the 

United States. Transcript of Court1a Ruling (Nov. 17, 1995) 

(hereinafter "Tr.") at 9. Among the many profound and far

redching effects of such an order, (a) most !ederal law 

enforcement activities, including criminal prosecutions. would 

cease, eb) guards at federal prison facilities would leave 

prisoners unattended, (c) the Marshals Service could no longer 

apprehend fugitives, maintain prisoners in custody, or provide 

protection f.or the Judiciary, (d) care of patients in 

governmental hospital facilities would cease, and (e) tens of 

millions of Americans would be deprived of benefit payments for 

the basic necessities of life, such as housing, food and medical 

care. For these reasons, it is beyond dispute that the order 

sought is manifestly contrary to the public interest and should, 

on Chat basis alone, be denied. 

Putting aside the overriding public interest considerations 

in this case, plaintiffs have not, and cannot satisfy any of the 

other prerequisites for obtaining injunctive relief_ F~r9c, NT~U 

has failed to demonstrate any likelihood of success on the 

- 1 -

!g] 007 



01/02/96 12:13 U'202 514 0563 OLe 

merits. The Anti-Deficiency Act is fully consistent with_not 

only the language of the Appropriations Cl emse, but also its 

und~rlying purpose. Moreover, NTBU's contention that Congress 

--------------------------------------------cannot legislatively authorize a monetary Obligation without 

placing a fix9d dollar limit upon that obligation is simply 

erroneous as a matter of law. 

S~cond, plaintiffs have fail~d to demonstrate any 

irreparable harm. Employees affected by the current budget 

impasse will undoubtedly suffer a t~mporary mon~tary injury as a 

result of delayed salary payments. However, as this Court 

previously recognized, Congress has always appropriated funds for 

payment of employee salaries after the resolution of each of the 

many past budgetary impasses, and there is no reason to believe 

that it will fail to do so in this instance. Moreover, even if 

Congress were to fail to enact appropriations sutficient to 

provide r~troactive salary payments, employees hav~ an adequate 

remedy at law to recover compensation for their services. 

Consequently, whatev~r moneta.ry injury plaintiffs may endure can, 

in no sense, be considered irreparable. 

Finally, the harm to both the public interest and to third 

parties resulting from the order sought here far outweighs 

whatever conceivable bene!it NTEU hopes to secure from that 

order. The effects on members of the public of such an order 

would, in the wordS of this Court, "ne devastating at least, and 

catastrophic at worst." Tr. at ~O. In contrast, NTEU'$ proposed 

ord~r would do nothing to restore salary paymencs co federal 

~ 2 -
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employees nor would it redress any other financial dislocation or 

uncertainty resulting from t.he current budget.ary impasse. To the 

contrary, the constitutional theories NTEU espouses, if adopted 

by this Court, would deprive federal employees of the right to be 

paid for services already provided to the Government. 

In short, there is nothing equitable about NTEU's ill

considered requQst for it temporary restraining order from the 

standpoint of either the Government, its employees, or the 

public. Nor is there any merit to its constitutional theorie5. 

Accordingly, NTEU's motion for temporary restraining order must 

be denied. 

ARGUMENT 

In order to obtain injunctive reliet, plaintiffs must 

"demonstrate four things: (1) that [they are] substantially 

likely to succeed on the merits of [their] suit, (2) that in the 

a.bsQoce of an injunction., [they) would suffer irreparable harm 

for which there is no adequate legal remedy, (3) that the 

injunotion would not substantially harm other parties, and 

(4) that the injunction would not significantly harm the public 

interest ... Ta:clor v. Resolution Trust Cor,poJ:"ation, 56 F.3d 1497, 

1505-1506 (D.C. Cir. 1995); Virginia Petroleum Jobbers Asa'n v. 

FPC, 259 F.ZQ 921, 925 (D.C. Cir. 1958). AS this court found 

with respect to a similar request made by plaintiff AFGE just six 

weeks ago, NTEU has not and cannot satisfy any of these four 

factors. 

- 3 -
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I. PLAINTIFFS HAVE FAILED TO DEMONSTRATE A SUBSTANTIAL 
LIKELIHOOD OF SUCCESS ON THE MERITS 

AS NTEU concedes, section 1342 of the Anti-Deficiency Act 

("the Act"), 31 U.S.C. § 1342, authorizes the Executive Branch to 

incur monetary obligations to employe€s for certain limited 

purposes during a lapse in appropriations. See e.g., Complaint, 

, 30; Plaintiffs' Memorandum in support ot Motion for Temporary 

Restraining Order (IINTEUI s TRO Mem. II) at 4. NTEUI s central 

contention in this case is that section l342 violates the Appro-

priations Clause of the Constitution, Art. I, § 9, cl. 7. Id. 

Initially, NTEU insisted that the Appropriations Clause 

prohibits Congress from authorizing an~ monetary obligation to be 

incurred by the Government unless and until Congress appropriates 

monies sU!:Eicient to 5ati5fy that obligation. As defendants 

demonstrated in the memorandum filed in support of their motion 

to dismiss ("Def. Mem.") at 20-32, that contention is at war with -
the text of the Constitution, is in conflict with nearly two 

centuries or legislative practice, and is irreconcilable with 

numerous d~cisions of the Supreme cour~_1 In response, NTEU now --- .. 
~ As defendants previously explained, Copgress' power to 

authoriz~-IDonQt~ry obligations to be incurred stems from section 
8 of Article I which provides that lIeon ve ower II --

lI[t Y on t e cre J.t of the United States ll and lito 
pay the Debts ... of the United States. II Art. I, § 8, cl. 1-2. 
By virtue of these enumerated powers, Congress baa broad 
constitutional authority to impose monetary obligations upon the 
United States for goodS and services provided to the Government. 
Pope v. United States, 323 U.S. 1 (1944); see Glidden v. Zdanok, 
370 u.s. 530, 566-561 (~962) ("[T]he Court has held that Congress 
may for rea.sons adequaCe to itself confer bounties uporl persona 
and, by consenting to suit, convert their moral claim into a 
legal one enforceable by litigation in an undoubted 

(continued _ .. ) 

- 4 -
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concedes as mUCh and openly acknowledges that lI[i]t may be that 

Congress, in certain circumstances, can, consistent. with t.he 

Constitution, obligat9 funds in advance of appropriations." 

Plaintitts' supplemental Memorandum in Support ot Motion tor 

T~mporary Rf>.~training Order ("Pl. Supp. TRO M~m. II) at 1 n.1. 

Having abandoned their principal argument, NTEU nonetheless. 

continues to assert that section 1342 of the Anti-Deficiency Act 

violates the Appropriations Clause. Although the precise bases 

for this contention are not readily apparent. NTEU apparentlr 

1 ( ... continued) 
constitutional cou:z:-t."). 

makes no reference to the scope of 
ower t ons to e ~ncur 

t provides that "NO money shall be drawn from the 
Treasury. but in Consequence of Appropriations made by Law." 

\t 
Art. I. § 9. cl. 7 (emphasis supplied). Thus. the plain language 
of the Clause re ' ~ at~ons ongress 
may au or~ze, but instead what payments or disbursements may be 
made- from the Trea5ury - Office of FersOnneA.J::ianagement v. 
Richmond. 496 U.S. 414. 424. 427 (1990); Cincinnati Soap Co. v. 
United States, 301 U.S. 308, 321 (1937); Reeside v. Walker, 52 
U.S. (11 How.) 272, 291 (1850); Hart v. United States, 118 U.S. 
62, 66-67 (1886); see New York Airways, Inc. v. United States, 
369 F.2d 743, 749 (Ct. Cl. 1966). 

Moreover, Congress has never construed the Appropriations 
Clause as a limitation u on its own constitutional ower to 

, ations ma be ~ncurred upon behalf 
of t e Unlte States. Indeed, federal statut~s enacted by 
Congress have permitted certain limited obligations to be 
incurred in advance of appropriations for most of the nation's 
history. See ~enerallx Def. Mem. at 25-27. That long-st~nding 
practice "is entitled to great weight." Skinner v. Mid-America 
pipeline, 490 U.S. 2~2, 221-222 (1989) quoting Field v. Clark, 
143 U.S. 649, 683 (1892)i ggg Harrington v. Bush, 553 F.2d 190, 
195 (D.C. Cir. 1977) ("Congressional power is plenary with 
reepect to the definition of the appropriations process") i 
McCulloch y. Ma._~gJld. 17 U.S. (4 Wheat) 316, 400 (1819) ("An 
exposition of the constitution deliberately established by 
legislative acts, on the faith of which an immense property has 
been advanced, ought not to be lightly disregarded."). 

- 5 -
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rests its claim on several arguments. It cont.ends that section 

l) 1342 of the Act is incompatible with the underlying purpose of 

the Appropriations Clause. Pl. TRO Mem. at. 5 - 6 . It also 

contends that, while congress may enter into obligations in 

advance of appropriations, it may not authorize the Executive 

Branch to do.$O. PI. Supp. TRO Mem. at 1-2. Finally, NTEU 
..... 

asserts tha.t Congr9~9 may not ;;luthorize the Executive Branch to 

take any action, including employment of personal services, -
unlQss it impos9s a fixed dollar limitation upon the amount that 

may be obligated to effectuate t.hat action. Pl. Supp. TRO Mem. 

at 3-9. A~ explained below, these contentions, like NTEU's 

initial constitutional theory, are wholly without merit. 

First t there is no inconsistency between the Anti-Deficiency 

Act and the underlying purpose of the Appropriations Clause. As 

plaintit!s point out (Pl. TRO Mem. at 6), a "fundamental and 

comprehensive purpose" of the Clause is "to assure that public 

funds will be spent according to the letter of the difficult 

judgments reached by CongrQss as to thQ common good and not 

according to the individual favor of Government agents or the 

individual pleas of liti9ant~." QPM v. Richmond, 496 U.S. at 

427-428. In section 1342 of the Act, Congress made its judgment 

as to what monetary obligations should be incurred Co advance the 

"common good." Specifically, Congress determined that, 

-notwithstanding a lapse in appropriations, the Government should 

employ personal services for "emerge.ncies involving the safety of 

human life or the protection ot property. II 31 U.S.C. § 1342. In 

- 6 -
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~'\ 
essence, Congress concluded that the safety of human life and the~~~ 

protection of property should not be sac~ificed merely because ~~~ 
~~~~~~~~~~~~==-=~-=~~~~~~~==~~-=, ~~~ ~~ l~~ 

necessary funds were not immediately available. While NTEU J\o\. Q.\~~ ~ 

appa;;ntly has an entirely different set of pr1orities, this ~ 
Court should adhere to the judgments made by Congress concerning 

the public good rather than overturning Congress' jUdgment in 

favor of the "individual pleas of litigants" such as NTEU_ 

Second, plaintiffs' contention that Congress must enter into 

obligations directly rather than authorizing the Executive Branch 

to do so is completely baseless. As the Supreme Court explained 

in Yakus v. United States, 321 U.S. 414 (1944), "[t]he 

constitution has never been regarded as denying to the Congress 

the necessary resources of flexibility and practicality ~ * * 

to perform its function." ~ at 425, quoting CUrrin v. Wallace, 

306 U.S. 1, lS (l939). " [O]ur jurisprudence has been driven by a 

pra.ctica.l understanding that in our increasingly complex society, 

replete with ever changing and more technical problems, Congress 

simply cannot do its job absent ;;l.n ability to delegate power 

under broad general directives." Mistretta v. United States, 488 

U.S. 361, 372 (1989). Congress could hardly be expected to 

convene upon each emergency and legislatively authorize an 

obligation to be incurred. Moreover, such a cumbersome procedure 

would undermine the very purpose of the exception in section 

1342, which was to enable agency neaas to proceed swiftly in an 

- 7 -
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emergency without the need to seek a specific authorization 

and/or appJ:"opJ:"iation. 

Finally, plaintiffs' contention that Congress m~y not 

consctt.ucionally authorize any action unless it specifies a fixed 

dollar limitation upon any resulting obligations is simply 

erroneous. The Supreme Court has repeatedly reached precisely 

the opposit~ conclusion. ~,Albert Hanson Lumber Co. v. 

United States, 261 U.S. 581~ 587 (1923) (lilt is not necessary 

that the exact amount required shall be a.ppropriated or that 

legislation shall indicate no limit upon the expenditure for 

property to be taken."); Blanchette v. Connecticut General 

Insurance Corps., 419 U.S. 102, 127-128 (1974) (upholding 

constitutionality of Regional Rail Reorganization Act 

notwithstanding the fact that the Government's potential 

liability for the taking of the plaintiffs' property might exceed 

funds appropriated for that purpose); Pr~seault v_ Interstate 

Commerce Commission, 494 U.S. I, 1.2-14 (1990) (upholding 

statutorily illuthorized tald.ng of reversionary interest in 

railroad right-of-way notwithstanding potential liability in 

excess of appropriation). Most recently, in R~BUblic National 

Bank of Miami v. United States, 506 U.S. 80, ____ , 113 S.Ct. 554, 

562-563 (l992), the Supreme Court held that payments from the 

Judgment Fund, 31 U.S.C. § 1304, which itself contains no dollar 

limitation on the amount Of funos that may be paid out, do not 

violate the Appropriations Clause. 

- 8 -
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Even if some limitation on the amount of obligations that 

may be incurred were required, Con9~e5s would be free to choose 

the type of limitation to be imposed. Under the Necessary and 

Proper Clause, Art. I, § 8, cl. lB, congress is granCed the 

"choicp- of means ll by which it will exercise its power lito pay the 

debts of the United States." Legal Tender Cases, 110 u.s. 421, 

440-441. (1984): McCullpch, 1.7 U.S. (4-Wheat) at 409-420. 

Moreover, "Congress is not confined to that method of executing 

iLs policy which involves the least pdssible delegation of 

discretion to administrative officers." Yakus v. United States, 

321 U.s. 414, 425-426 (~944). Thus, Congress is free to choose 

to limit governmental obligations by restricting the purposes for 

which those Obligations may be incurred rather than by imposing 

an arbitrary and inflexible dollar limitation. 

Such a flexible limitation is particularly appropriate here 

given the fact that the exc9ption in section 1342 is concerned 

with "emergencies involving the safety of human life or the 

protection of property." 42 U.S.C. § ~342. Congr9ss could not 

possibly antiCipate in advance how frequently such emergencies 

would arise, how severe any given emergency would be, or how many 

personnel would be required to prevent an imminent loss of human 

lite or property. CansequenCly, as the legislative history of 

the Act reflects, Congress chose to leave to the head of each 

agency "some latitude" to deal with "extraordinary cases . 

invoJ.ving saving' of life or of the property of GoveJ:nment, where 

it is necessary to create a deficiency " 39 Congo Rac. 

~ 9 -
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3687, 3781-3782 (March 1, 1905). The decision to afford c::~' ... ~ 

flexibility to asency heads to deal with potentially life-
~'4 
~1p~.~ 

threatenlng situations was both prudent and well within Congress' ~~~~ --aucb.ority. see Skinne;r- v. Mid-Arner.1.ca Pipeline company, 490 U-8-

212. 222 (1989), gun.ting_SnrLJ_o.n.es University v. United States, 

46l U.S. 574, 596-597 (1983) ("Since Congress cannot be expected 

to a.nticipat.e every conceiva.blA problem that can arise or to 

carry out day-to-day oversight, it relies on the administrators 

and on the courts to implement the legislative will. II) • 

Nor is there any basis for plaintiffs' contention that 

section ~342 of the Anti-Deficiency Act i~ ~omehow unique in that 

it does not specify a specific dollar cap on obligations that may 

be incurred. This same approach has been applied by Congress in 

in a variety of other contexts. For example, Congress has 

enacted permanent l indetinite appropriations for interest on the 

public debt and for certain payments for public and assisted 

housing programs. 31 U.S.C. § 1305(2), (7), (9) and (~O). 

Similarly, thQ F~dQral Tort Claims Act (FTCA), 28 U.S.C. 

§§ l346(b) and 2671-2680, imposes liability upon the Government 

for certains torts without any fixed dollar 1~itation.2 The 

retirement systems for federal employees are also financed, in 

2 Judgments under the FTCA are paid from the Judgment Fund 
which, as stated above, contains no specific dollar limit on the 
amount appropriated. 31 U.S.C. § 1304. Rather than imposing an 
aggregate dollar I1m1tac1on on the Government'S liability, 
Con~ress instead chose to limit the Government's liability 
through restrictions on awards of prejudgment interest and 
punitive damages, 28 U.S.C. § 2674, and by excluding certain 
classes of activities trom the FTCA's coverage entirely. Id. at 
§ 2680. 
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part, by indefinit.E! appropriations nE!cessary to cover the 

unfunclec.J liability of the Government for ret:i.rement bE!nefits. 

5 U.S.C. § 8348{a) and (g). Once again, thE! statute impos~s no 

fixed aggr~gate dollar limitation upon the amounts 

appropriated. 3 FinaJ_ly, the Tucker Act, 29 U. S. C. § 1346 (a) (2) 

and 1491, authorizes claims founded upon the constitution, a 

federal statut0 or an express or implied contract. It too 

contains no aggregate fixed dollar limitation on the Government's 

liability. 

In sum, NTEU's contentions in this case find no support in 

the text of the Constitution, conflict wit.h t.he long-standing 

legislative practices of the Congress I and fly in the faCe of r.he 

interpretation consistently accorded to the Appropri.a.tions ClaUSE! 

by t.h~ court.s. For all of these reasons, plaintiffs h<3.ve failed 

to demonstrate a substantial likelihood of success on the merits 

of th9ir claims. 4 

3 rnstead, the statute limits the Government's liability by 
fixing the amount of benefits to be paid to each eligible 
employee. 

4 NTEU alec sU9sests that section 1342 of the Anti
Deficiency Act represents an improp~r and ov~rly broad delegation 
under the standards set out in Mistretta v. United States, 488 
U.S. 361, 372, 379 (1989). See Pl. SUppa TRO Mem. at 5-6. 
Section 1342 str1ctly limits the purposes for which personal 
services may be employed under that section to "emergencies 
involving the safety of human life or protection of property." 
31 U.S.C. § 1342. This provision clearly provides an 
"intelligible principle I, or standard to guide the actions ot Llle 
Executive Branch. Nothin.g more i1;> required to sustain the 
validity of the delegation of authority contained in the .?leL. 
Skinner V. Mid-America Pipeline Company, 490 U.S. 212, 218-223 
(1989)j Mistretta, 488 U.S. at 372; see generally Def. Mem. at 
32-36. 

- 11 -
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II. PLAINTIFFS HAVE FAILED TO DEMONSTRAT:E ANY 
IRREPARABLE HARM 

liThe basis for injunctive relief in the federal courts has 

always been jxreparable harm and inadequacy of legal remedies." 

Sampson v. Murray, 415 U.S. 46~ (1974). Plaintiffs here have 

failed to establish either one. 

As plaintiffs' declarations reflect, their injuries stem 

entirely from the expected delay in the receipt of their salary 

and varying degrees of associated economic losses. However, it 

is "well settled that economic loss does not, in and of itself, , 

constitute irreparable harm." Wisconsin Gas Co. v. F.E.R.C., 758 

F_?d 669, 674 (D.C. Cir. 1985) (emphasis added). As the D.C. 

Circuit explained: 

Th~ key word in this consider~.tion is irreparable. Mere 
injuries, however substantial, in terms of money, time and 
energy necessarily expended in the absence of a stay are not 
enough. The possib11icy that adequate compensatory or other 
corrective relief will be available at a later dat~, in the 
ordinary course of litigation weighs heavily against a claim 
of irreparable harm. . 

Id. quot.ing Virginia Petroleum Jobbers Ass'n v. FPC, 259 F.2d at 

925 (~mphasis in original). An "insufficiency of savings or 

difficulties in immediately obtaining othe~ employment --

external factors common to most discharged employees and not 

attributable to any unusual factors relating to the discharge 

itself-- will not support a finding of irreparable injury, 

however severely they may affect a particular individual." 

§8mpson, 415 U.S. at 92 n. 69. 

It cannot be doubted that federal employees affected by the 

current budgetary impasse have, or ~mminently will, suffer an 

- 12 -
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economic loss as a consequence of the delay in their salary 

payments. It is equally clear, however, that those teaeral 

employees who have worked will he compensated at a later date; 

therefore, in no sense, can the lOSS of salary be considered 

ir~eparable harm. 

Upon the conclusion of each of the many appropriations 

lapses that have occurred in th~ past 15 y~ars, Congress has 

always appropriated funds for the retroactive payment of salaries 

of federal 8mploye~s. There is every reaSOn to believe that it 

will do the same on this occasion and, in that event, any lost 

salary payments will be fully restored without the need tor any 

further actions by plaintiffs. 

However, regardless of what additional funds may be 

appropriated by Congress, plaintiffs have an adequate remedy at 

law which, unlike the remedy they seek here, will fully 

compensate them for any lost salary payments. Among the remedies 

available to plaintiffs is a proceeding under the Tucker A~t, 28 

TLS.C. §§ 1346 (a) and 1491, to rQcovsr any payments to which they 

may be entitled under the Constitution or any federal statute. 

~ UJlited States v. Wickersham, 20l U.s. 390 (1906) (employee is 

"entitled to the privileges and emoluments of his position until 

he was legally disqualified by his own action or that of some 

duly authorized public authorityll); United States v. Langston, 

118 u.s. 389, 394 (1886) (n[AJ statute fixing the annual salary 

of a public officer at a named sum, without limitation as to 

time, should not be deemed abrogated or suspended by subsequent 

- 13 -
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enactments which merely appropriated a less amount .... 11); ~ 

United states v. :restau, 424 U.S. 392, .402 (:1.976) ("[A]t least 

since the Civil Service Act of 1883, the employee is entitled to 

the emOlument.s of his position until. he is legally 

disqualified. ,,) . 

Nor is there any merit to plaintif.fs' contention that Lhe 

rE!Il'Isdy av~.:U.able under the Turker Act is inadequate because no 

appropriated monies would be available to pay ·a judgment. Pl. 

TRO Mem. at 7-9. First, even if that were true (which it is 

not), the Supreme Court has specifically considered and rejected 

the argument "that the Tucker Act remedy is inadequate since 

Congress may not appropriate the money awarded by the Court of 

Claims." Blanchette, 419 U.S. at 148 n.3S. 

Second. even if no further funds were appropriated, Congress 

has already appropriated whatever monies might be needed to 

satisf~ any judgment plaintiffs might recover in an action under 

the Tucker Act. As the Supreme Court's decision in Republic 

Na.tional BalJ,k of Mi.ami makes clear, thE! Judgment Fund, 31 U.S.C. 

§ l.304, contains monies appropriated by Congress, and payments 

made from the Judgment Fund raise no issu~ under the 

Appropriations Clause. 113 S.Ct. at 562-563. Moreover, contrary 

to plaintiffs' contention (Pl. TRO Mem. at 7-8), it is irrelevant 

whether the Government contests the entry of a judgment under the 

TuCKer Act. "consent judgmencs . are nonetheless judicia~ 

judgments." Gl.idd~n Co. v. Zdal1ok, 370 U.S. at 527; Pope v. 

United states, 323 U.S. at ~2 (nIt is a judicial. function ana an 

- 14 -
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exercise of the judicial power to render judgment on consent."). 

There is no ;r:-eaSOil to believe thi!olt the term "judgments," as used 

in 31 lI.S.C. § 1304, has anything other than its common and 

ordinary meaning. AS Glio.oen and pope make clear, a monetary 

judgment rendered by consent has the saroe validity and binding 

effect as any other judgment in a court of competent 

juri !;dj cti.on _ 5 

5 PIa ; nt:iff~ I reliance upon t.h.e Comptroller General's 
opinion in Matter of Civil Pe~§...lties Imposed Upon federal 
Agencies, 58 Compo Gen. 667 (1979) for a contrary proposition is 
misplaced. That opinion focused on the phrase "compromise 
settlc;:!roent" in 28 U.S.C. § 2111.4, and concluded that a civil 
administrative penalty imposed by a local air pollution authority 
(as opposed to a judgment by a court of competent jurisdiction) 
should be paid trom agency funds. In contrast, as Glidden ano. 
Pope demonstrate, where no other appropriation is available, a 
judgment nmdered by a court of law. whether by consent or 
otherwise, is plainly a "final judgment" within the meaning of 31 
U.S.C. § 1304. 

The Comptroller GeneralIs opinions in Matter of Strom 
T~~rmond, 66 Compo Gen. 158 (1986) and Matter of Monies for Land 
Condemnation, 54 Compo Gen. 799 (1975), upon which plaintiffs 
rely (Pl. TRO Mem. ac 8), are also inapposite. Both address the 
statutory language "not oth~:r:::wise provided __ for" in 31 U.S.C. 
§ 1304(a) (1) _ Th.ey sta.nd for the proposition that agencies 
cannot supplement their budget for land acquisition by exercising 
their powers of eminent domain, and paying any resulting jUdgment 
from the Judgment Fund. The opinions have no application in 
circum~tancQs, such as those that exist here, where Congress 
intended to authorize obligations to be incurred notwithstanding 
the lack of available appropriations. Preseault v, Interstate 
commerce commission, 494 U.S. i, 14 (1990) (taking at 
reversionary interest was authorized by Congress notwithstanding 
lack of appropriation for that purpose and payments for any 
resulting judgment IIwould be made 'under' the Tucker Act, not the 
Trails Act, and would be drawn from the Judgment. Fund, which is a 
separate appropriated account . II) • 

- 15 -
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III. THE ORDER SOUGHT WOULD RESULT IN INCALCULABLE HARM 
TO THIRD PARTIES AND IS ~IFESTLY CONTRARY TO THE 
PUE:UIC INTEREST 

~s this Court observed in its ruling of November 17. 1995 on 

the motion for temporary restraining order filed by the American 

Federation of Government Employees (AFGE) in this consolidated 

action: 

Although undoubt~dly the public has an interest in havin9 
the budget impasse resolved and indeed has an interest in 
the outcome of this judicial proceeding, one could easily 
imagine the chaos that 'Would be attendant to a complete 
governmental shutdown. It is inconceivable, by any stretch 
of the imagination, that the best interests of the public at 
large would somehow be served by the creation of that chaos. 

Tr. at 9. These ob:servations are every bit as true today as they 

were six weeks ago. 

NTEU's suggescion that the order they seek "would not result 

in a massive disruption of public services" (Pl. TRO Mem. a.t 9) 

is quite plainly absurd. A few examples suffice to demonstrate 

the point. Among th9 unfund~cl a.g~:ncies NTEU would have the Court 

shut down is most, if not all, of the Department of Justice. The 

effect of such an order would, of course, noe be limited to 

bringing the criminal justice system to a grinding halt. For 
-

plaintiffs would also have the Court shut down entirely all sub-

cabinet agencies within the Department of Justice, including the 

Federal Bureau of Investigation, the Drug Enforcement 

Administration, the Immigration and Naturalization Service, the 

Bureau of prisons, and the United States Marshals Service. 

Thus. under plaintiffs' propos~d order. the federal 

government would simply cease apprehending criminals, regardless 

- ~6 -
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of what crimes they may have committed or plan to commit. In 

addition, plaint.tffs would apparently have this Court, through 

the device of a temporary restraining order, either cause the 

release of those federal prisoners previously apprenendeCi or, 

.::11 ternat.i vely, leave them in th@!i.r cells without any food, water I 

medical care or supervision. Similarly, the federal courts would 

either have to ehut down entirely or provide for their own 

protection. The magnitude of the threat that such an order would 

pose to hum~n life and property is difficult to even 

comprehend. 6 

NTEU gives entil:"ely new meaning to the axiom "Justice is 

blind" when it suggests that this Court nis not responsible 

for the consequences" of such an order. Pl. TRO Mem. at 

9. NTEU has requested an equitable remedy from a court of 

equity. Consequently, the Court cannot shield its eyes from the 

chaos and destrllction that would be wrought if NTEUIs reQUest 

were granted. "Relief saving one claimant from irreparable 

injury at the expenSe of simila.r harm caused another, might not 

qualify as the equitable judgment that. a. stay represents. II 

6 The discussion in the text relates solely to the 
Department of Justice which is just one of the many agencies 
which would be a~~ected by the order NTEU seeks. The actual 
disruption in governmental services would be far more massive 
than that described above. Other federal agencies that would be 
affected by the order sought include the Department of State, the 
United states Information Agency, the Deparoment o~ Health and 
Human Services, the Veterans Administration, the Department of 
Housing ana Urban Development, the Departments of Labor, 
Interior, and Education, the Securities and Bxchange Commission, 
the Environmental Protection Agency, and, Of course, the 
Judicial:"Y· 
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Virginia Petroleum Jobbers, 259 F.2d at 925. Here, the harm that 

would be inflicted on innocent third partie~ is not even remotely 

classified as "similar" to the b:r:ief economic loss of one's 

:;lalaI-y. rusteau, as this Court correct:ly concluded, it would be 

"devastating, at least, and catastrophic at worst." Tr. a.t 10. 

It is no answer that this court can rely upon the POlitical 

branches to come t.o t.he rescue and undo the havoc t.hat would be 

wrought upon the publ tc. Pl. TRO Mem. at. 9. It is not properly 

th~ role of t-his Court. to crl?atl? a crisis in the hopes that the 

Congress and the President will a.ct to undo whatever damage is 

created. 

In contrast to the extraordinary harm that NTEU's order 

would inflict upon the public at large, the order would do 

nothing to redress the injury that federal employees have 

suffered or will suffer by virtue of tbe delay in their salary 

payments. The sole effect of the order would be to put those 

federal employees now working out of their jobs anq onto fU~lough 

status. It would not restore salary payments to any plaintiff. 

If anything, the economic losses federal employees are now 

suffsring would be exacerbated by the relief NTEU seeks. If NTEU 
~~----------------------------------------------

prevails on its claim that the Government lacks the authority to 

enter into ohligations for payment of salary, the commitments 

that have already been made to employees would be unconstitu-

tional f and therefore invalid and unenforceable. The~ef~e, the 

reliefNTEU seeks, under its own constitutional theory, would 

deprive federal ernplaypps af thejr right to be paid for services -
- 18 -
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already provided to the Government over the past several weeks--

an obligation which the GoverlUUenG, unlike the NTEU, recognizes_ 

Under these circumstances, there can be no question that the 

balance of harms weighs heavily against a c.emporary restraining 

order, such as that sought here. The relief which NTEU seeks 

would not only pose grave dangers to the public and to third 

parties not before the Court, but also could adversely affect 

those that NTEU purport.s to represent, i.e., federal employees 

now performing F?xcF?pted services_ 

CONCLUSION 

For the foregoing reasons, plaintiffs' motion for temporary 

restraining order should be denied. 

Respectfully sUbmitted, 

FRANK w. HUNGER 
Assistant Attorney General 

ERIC H. HOLDER 
united States Attorney 

DENNIS G. LINDER 
Director, Federal Programs Branch 

SUSAN K. RUDY 
JOSEPH w. LOBUE 
LOIS B. OSLER 
U.S. Department of Justice 
Civil Division 
901 E Street, N.W., Room 1060 
Washington, D.C. 20530 
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Telephone: (202) 514-4640 
Attorneys for Defendants 
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CERTIFICATE OF SERVICE 

I hereby certify that on J caU6ed a copy of 

the foregoing Defendants' Memorandum in Opposition to NTEU 

Plainti£fB' Motion for Temporary Restraining Order to t>e served 

at addresses listed below by hand-delivery on counsel for NTEu: 

Gregory O'Duden 
Barbara A. Atkin 
Elaine Kapla.n 
National Treasury Employees Union 
901 E Street, N.W., suite 600 
Washington, DC 20004 

and by telefax on counsel for plaintiffs AFGE: 

Virginia A. Seitz 
John M. West 
Bredhoff & Kaiser 
1000 Connecticut Avenue 
W~shington, D.C. 20036 

JOSEPH W. LOBUE 

o 
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THE WHITE HOUSE 

WASHINGTON 

January 2, 1996 

MEMORANDUM FOR JACK QUINN 
KATHY WALLMAN 

FROM: ELENA KAGAN 

SUBJECT: ESCROW ACCOUNT 

The President gets a paycheck once a month at the end of 
each month. This paycheck is deposited directly into an account 
at the Worthen National Bank in Little Rock. The President's 
December paycheck already has been deposited. 

We (or the President's personal lawyers) could ask Worthen 
to set up an escrow account. Worthen then could transfer the 
appropriate funds into that account. The escrow document would 
state what monies are to be placed in the escrow account and when 
that account is to be dissolved. 

The best approach is immediately to transfer into the escrow 
account the portion of the President's December paycheck 
representing his salary from the commencement of the current 
shutdown. An alternative is to begin escrowing money only upon 
receipt of the President's next paycheck (at the end of January). 
But this alternative approach would send scary signals about the 
probable length of the shutdown; it also might be mocked as 
meaningless. 

The escrow account could be entirely dissolved when federal 
employees begin to receive their salaries. Under a stricter 
approach, no new monies would be deposited in the escrow account 
once employees begin to receive their salaries, but the monies 
already in the escrow account would remain there until federal 
employees received backpay from the government. 
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From: Chris Schroeder To: Elena Kagan Date: 1/4/96 Time: 10:41:12 

[DRAFT LETTER. BOLD BRACKETED MATERIAL IS OPTIONAL) 

Dear Senator Dole and Speaker Gingrich: 

I am writing to inform you of an urg~nt situation aIf~'-lting f~d~ral work~rs and tht: ft:dt:ral 
government that requires the immediate attention ofthe Congress. 
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Since Deoember 15, 1995, over 500,000 federal employees have been working without 
reoeiving the pay to which they are lawfully entitled. These employees have been instructed to work 
pursuant to the tenns of the Antideficiency Act, 31 U.S.C. §§ 1341, 1342, which authorizes federal 
agencies to employ the services of workers who are performing emergency functions as defmed by that 
Act, or iftheir functions come within other legal authorities recognized under that Act. While the 
federal government thus has the legal authority to employ these employees, since December 15, 1995, 
there have been neither normally appropriated filllds nor a continuing resolution actually to pay their 
salaries. As a consequence, they have recently received a partially empty pay envelope, and the next 
envelope they receive will be completely empty unless prompt action is taken .. 

Empty pay envelopes are working substantial hardships on all workers affected by the current 
appropriations hiatus, and that hardship constitutes reason enough for the Congress to make available 
appropriations to pay all federal workers, as you have in fact pledged to do. What is more, with 
respect to the employees who have been working without pay, pending and imminent litigation makes 
prompt action by the Congress a true necessity. 

The United States has already been sued in the United States district court for the District of 
Columbia challenging the legality of the exeoutive branoh's aotion in employing federal workers under 
the ourrent oiroumstanoes. In that litigation, govenllnent lawyers have asserted as part of the 
govenllnent's defense that the United States has incurred a binding obligation to pay salaries for those 
employees who have in fact been working during the appropriations hiatus. This has been the 
consistent legal position ofthe 1 Jnited States sinoe at least 1 9R 1 . 

During prior lapses in appropriations, employees have never missed a normal paycheck, as the 
impasse has always been resolved within a reasonable time. As a result, the United States has never 
faced potential liability for the failure to perfonn its obligation to compensate employees. Now, 
however, a normal pay oheck has been missed, and I am infonned that law suits seeking the employee 
'-lompt:nsation that tht: Unitt:d Stat~s is obligatt:d to pay art: immint:nl. Tht:st: suits may allt:gt: 
entitlements to a variety of damages in addition to pay that is owed, including interest and perhaps 
exemplary damages. 

I have been advised that the United States has no legal defenses to being required to honor our 
obligations for back pay within a reasonable time. The Office of Management and Budget undcr 
President Reagan issued the first advice that the United States would not contest employees' claims for 
pay in this situation, and this pledge has been repeated a number oftimes sinoe. It is imperative that 
we honor this obligation so as to avoid litigation oosts and the risk offurther damage awards against 
the United States. In order to enable the obligations to be honored, Congress must enact an 
appropriation that will pennit agencies to pay employees the compensation that is owed. [In light of 
Congress's stated position that all employees will be compensated at their established pay 
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schedules, I would also urge that this appropriation be made applicable to all employees. 
whether they have worked during this period or not.] 
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Should Congress fail to act in a prompt fashion, I will then have a responsibility to minimize 
unnecessary liability being imposed upon the federal fisc. [Accordingly. I would have to exercise 
the full measure of my authority to settle claims for back pay as expeditiously as possible.l or 
[When the United States is require(l to respond to litigation seeking back pay, the United 
Stntes will renffinn its stnted position thnt it "in not contest judgment. Once judgment is 
obtained against the United States, I will exercise my legal authority to acknowledge additional 
back pay claims that may be brought by employees who have worked during the 
appl'opriations hiatus-ami to institute procedures to settle those claims as expeditiously as 
possible in order to minimize the Ii~lbility of tile United States.] Such claims would be payable 
from the judgment fund, 31 U.S.C. § 1304, which is the only source of appropriations currently 
available for these purposes. 

Responding to claims for back pay in this way would itsclfbc a time consuming, labor 
intensive and entirely wastefill procedure, although I would consult with the Comptroller General and 
the Secretary of the Treasury to establish as eilicient and speedy a claims procedure as possible. Much 
more preferable, however, would be Congress's prompt consideration and passage of an 
appropriations measure sufficient for the United States to honor its cOlmnitments to federal employees 
through the established payroll procedures. 

Sincerely yours, 

Janet Reno 
AUomt:y Gt:nt:ral 
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