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BREDHOFF & KAISER ~ 616847~PP0271 

IN TH8 UNiTED STATES DISTRICT COURT 
l1'OR. TRE DISTRICT OF COLUMBIA 

~R!CAN FEDERATION OF GOVERNMENT 
EMPLOYEES, 
80 F Bt.reet N.W. 
WaahLogton, O.C. 20001; 

r
M1ChttllQ Borden 

_ P6/(b)(6) 

Joel ~. Scbatley 
1).0. Box 661 
Perryv-il.le, MO 

R.onal F. 1Ia.l e z 

21'03 

~I ~~~~P_6/_(b_)(6_) ______ ~1 [~iJ 

r
J.eJlXl:i.§ I.saac: 

_ P6/(b)(6) 

iwal.t.= Fr=k Sh"ffia1d 

L P6/(b )(6) I c.. Oil 0 
Timothy Ashton 

1t..... _____ P6_/(b_)(_6) ____ -11 [0\> ~ 
~vid Skllltety 

~~ ________ P_6/_(b_)(6_) ________ ~I[~ij 

rt....._e_r_e_t_t_K_e_~6_~~_b~_~6_) ____ '-.JI (O\):j 
Ansel.. GreeD 

L-[ _______ P6_/(b_)(_6) ______ ~1 (wi) 
~aroela Surke 

[ - P6/(b)(6) 

Qu~ntin P. Cheeks 

r P6/(b)(6) •. I [ ~ 
t....--L ___ . ----1 Oil I J 
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on behal f of themselves and ) 
othQrs s~larly sicuated l ) 

) 
Plaiutiffs, ) 

) 
v. ) 

) 
) 

AL:ICB ltIVLIN AS DIRECTOR OJ!l' ) 
'I'HB OFPICB 01' ~ AND ) 
BUDGBT, AND 'l"D OPPICB 01' ) 
MJUUGBHIUn' 100) BlJt)CD"l' ) 
EXecutive Office ) 
ot The President: } 
17th St. and Panaaylvania , 
Avenue. , 11. W • ) 
old Rxecutive Office 8ui141u~ ) 
Wasbing~OD. D.C. 20503 ) 

) 
JAMBS B. 1C!NG AS Dlueroa OF ) 
THB OPFICB 01' PBRSORRBL ) 
MAlGGEHSNT, AND THB OPPlCB O. ) 
PBRSONNBL lGNIQmGDrr ) 
Theodore Roosevelt 1'e4eral ) 
Bui.lding, ) 
~900 B S~reet, N.W., ) 
Washington, D.C. 20415 ) 

) 
R.ONAI.D H. BROWN AS SiOBTARY ) 
OF THB OBPAR'l'MBNT 01' COMMBRCB, ) 
AND THE CBPAR'l'MBtfr OP COMHBRCB, ) 
14th Street AND constitution ) 
Avenue, N • W • ) 
Washington, DC ~0230 ) 

) 
RAZKL R.. 0' LEARY AS SSCltBTAR.Y OP ) 
BNBRGY. .AND THB DBPAR'l'MBN"l' OF ) 
BNBRG~, I'orresta.l BUilding ) 
1000 IDdcrpendenee Avenue, S.w. ) 
Washington, DC 20585 ) , 
DONNA B. SHAl.ALA As SBCUTARY OP ) 
HBAL'I'H AND HtJMA1It SBitv:ICES, AND ) 
THS DBPA1lnGNT OF HEALTH AND ) 
ErtJMAN SBRVICBS, ) 
200 Independence Avenue, S.W. ) 
waehin9~on, D~C. 20201 ) 

) 
HENRY G. CISNBROS AS SBCRBTAaY OF ) 
HOOS ING AND ORBAN DBVBWPM2NT, ) 
AND 'I'Hlii DSPAR'l'MEN'l' OP HOUSING ) 
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AND URBAN DBVBLOPMBNT I ) 
451 Seventh sereet, S.W. l 
Washingta.c, D.C. 20410 ) 

) 
BRUCS BABBITT AS SBCRBTAltY OF THE ) 
DEPARTMBNT or TRB IN"rBlUOIl, AND ) 

TIm DBPAR'l'MBNT 01' THB nrrBlUOll ) 
184' C St~.et, N.W. ) 
washington, DC 20240 ) 

) 
JANET RBNO AS ONITBD STATES ) 
A'n'ORlUY GBNBRAL, ) 
AND THB l>BP1sR.'1'MD'l' 01' JUSTICE, ) 
10th Street and } 
CODstit.ution Avenue, N.W. ) 
Washington, DC 20530 ) 

) 
ROBERT UICK AS SBaurrAl.Y 0' ) 
LABOR, Am) TB8 DBPU'DUUft' OJ' LABOR. ) 
200 Conatltut,1on Avanue, if. W. ) 
Washington, D.C. 20210 ) 

) 
aOBRT B. StURDI AS SBCRBTJUlY OF ) 
'I'RBASOR'Y, UD TRB DKPAR.'l!GRT OF ) 
'I'RBltSOltY, ) 
1500 Pennsylvania Avenue, N.W. ) 
washington, D.C. 20220 ) 

) 
JOSKE'II D. DOFPBY AS Dl:RBC'l'OR., ) 
UNITBD S'rATBS ll'UORKATION ) 
AGENCY I Am) tm'~TBJ) STATUS ) 
INFOR.MJLTION AGBNCY I ) 
301 4th Street, S.W. ) 
washing-eon, D. C •. 2054'7 ) 

) 
JESSB BROVilf AS SBCRBTARY OF ) 
WT2RAN8 AnA.tRS I AND TaB 1 
OEPAllTMB:fl' OP WTgus AFFAIRS I 1 
810Ve~ne. Avenue, N.W. ) 
Wash1~geon, DC 20420 ) 

) 
CAROL M. BROWNBll AS ADMrNl:STRATOR ) 
OF TIm BNVIltONMBNTAL I'R.OTBCTION ) 
AGENCY, AND 'I'RlZ ENVIR~AL ) 
PR.OTBCTION AGENCY, 1 
401 M Street, S.W. ) 
Washington, D.C. 20460 ) 

) 
ROGER W. JOHNSON AS AOMI:NIS'l'RATOR ) 
OP THE G~ SBRVXCES ) 
ADMINISTRATION, ) 
AND THE GElreRAL SBRVl:CES ) 
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BREDHtFF & KAISER .. 616847WFd271 

ADmNISTRAT:ION , 
19th and P Streets, N.W. 
Wasnington, D.C. 20405 

TRUDY H. PBTERSON AS ACTXNG 
ARCJUVI:ST OF THB 
UN:ITBD S'l'ATBS, AND 'I'd NAT:IONAL 
ARCHIV'BS Am) UCORDS 
ADMIN:ISTRA'l'IOllt, 
seventh Street and. P9lUl8ylva2lia 
Avenue, N.W. 
WashingtOD, D.C. 20408 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
1 
) 

AR.THUR. LEVI'rl', JR.., AS ~ 01' » 
TH3 SECOR.I'l'US ANI) BX.CDlIGB ) 
CO*ISSXON, AND '1'YI SBCOU'1'IBS AND ) 
BXCH»lGB c:xIft[SS XOK , ) 
4S0 Pifeh Street, B. W. 1 
washington, D. C. 20549 ) 

) 
) 
) 
) 
) 
) 

MICKA8L HJnlGN AS SKCRBTAllY OP 'l'HB 
SKI'l'HSOHINf ms'rnvrxOJr. AIm 'l'KB 
SM7THSOllZAN INS'l'I'I'UTION, 
1000 Jef!ers~ Drive, s.w. 
washington, D.C. 40560 

---------------------------------) 
COMPLADrr PM PISUR.l\T0EX Am) It{JUNt:'tXU ULIEf 

1. • This complaint ia a e1a.ss a.ct1011 on behalf of a large 

number of federal goverJ:lllllmt employees. There axe no duly 

enacted a.ppropriations of money to opel:ilte the depa.rtments and 

agencies ot che tederal gavez;mnent at which the plaintiffS and 

thQ mernbClra of the pla1neiff cla.ss are .~loyCiid. By law, those 

department.a iUld age~e1es c.a.nnot spend o:r: ob~igate thell'lQQlves to 

spend any monie8 for employees' salariei3 ~ benefits in the 

abaence of such a lawful appropriation. Yet, defendants are 

requirin~ plaiutiffs and members of the p~aintiff class to work -

- or be subject to discipline bydefe~aJlts -- without defendants 

having any lawful commitment to pay pla.int1tfs and the pla.tntiff 
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cl.ass members for that work. By so doing, defendants violate 5 

V.S.C. § 5332, S U.S.C. § § 5341 ~ ~, 29 U.S.C. § 201, ~ 

~, 31 U.S.C. § I 1341 and 1342, and 5 U.S.C. § S 702 and 

706(2} (A). Plaint1~ts seek declaratory ~1d injunctive rQ11ef 

against these violations. 

Jt1RISDIC'l'IOII' AND VB~IUB 

2. The Court ha.. jurisdiction over ebis ca •• pursuant to 29 

U.S.C. § 1331. end 5 U.S.C. S 702. The Dist.rict. of Col,.unl:>ia is a 

proper venue !or this a~tio~ because plaineiff American 

Pec5e1:'a.tioZl of GoveraJ.UeX1t Irmployeee ("APGE·) is headquartered 

here, beca.uae m.embel:tI of the plUDti!! c1.a88Qa are employed here L 

and because the ~.fendants' principal of~1ce8 ara loeated here. 

PAR'l'IKS 

3. Pla.i.ntiff AFGB 1. an internatiollal union that i6 

affiliated with the ~rican Federatiaa of Labor and Congress of 

InduBtrial Organizations. AlGa represents appro~iroately 700,000 

federal govenment employees in lOS fedE:ral government 

departmenta and agencies. Its headqu.a;r;t.&rs is located at: eo F 

Street N.W., Waebingeou, D.C. 20001. Ali'GE brings this action in 

its; capacity as representative of its lru~era. 

4. Plaintiff MiChelle Borden 18 a federal government 

employee and. is a member of AFGE: her ad.d~ee8 is I P6/(b)(6) Coo'Q 

[ P6/(b)(6) She is employed by the Offi~e of 

i>~sOIlIlel Ma.nagement. iZl the OPM ltEt:.ire.lll.ant Intormation Service iX'l 

t.he pos:i.tion ot cOlllpUt.r programmer/a.na.lyst. Her pa.y level 1s 

set by the General Sche~ule, S U.S.c. ~ 5332 •• t GS·~2, GS·334 

5 
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series. Approprla.tions bave lapsed for Of'M. Me. Borden has beeo 

};'~quirQd co work witllout. pa.y (or bf: subj ec:t to disc ip11na) during 

the period ot lapsed appropriations. 

S. Plaintiff Ronal F~oyd Waltz is A tederal government 

employee an4 is a. member ot AFGE;' hill add:cess is I P6/(b)(6) 

1~ _______________ P6~/(b~)(~6)~ ____ . ________ ~1 He is empl~ed by the United 

States Trea8ury in the united Stat •• ~t in the position of a 

laborers' leader. IUs pay level is set by 5 U.S. c. S 5341 .et. 

~ Appropriationa have lapsed for the l3nieed States Mint. Mr • 

w-.l.tz ba.. been rsqtlired to wcrk without pa.y tor be subje<:1: to 

discip~ine) during the period ot lapsed IILppropriations. 

6. Pla~titf Joel T. Schatley ie a federal government 

employee and i. a :.nember of AlPGB; his address is .,.0. Box 661, 

Perryville, MO 21040. Ha is employed. b:r the VA Medical Center 

in Perry Point, ~r.ila.nd, 1n the poQltio:a ot psychiatric nursing 

assistant. Hi~ pay is set DY the General Schedule at GS-S. 

~ppropriation9 bave lapsed fo~ the VA Medical Canter. Mr. 

scha.tley lla.a been required to work (or :C,e G\11)ject to discipline) 

during the period of lapsed appropriaticlDS. 

7. p1.aintitt Jennie Isue: is a. fe(~eral governrnent: employee 

and a member of AFGEi her addres. is I P6/(b)(6) I [U1) ~ 
P6/(b)(6) She is entployed by the Genera.l ServicQs ..... 

Adtr.ini~tra.tion in thO pOSition of Oua.li'CY AssurancCi. lIQr pa.y is 

:;,et by the Gcmeral Schedule at GS- 09. .I\,ppropriations have lapl;cd 

for the GSA. MS. Isaac haa bQan rQqu1red to wo~k (or be subject 

to discipline) during the p4i1riod of lap3ed appropriations . 

6 
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8. Plaintif! Walter Sheft1eld is ~ fedQral government 

employee and a. m.etl'lber of AfGE. Hil! address is ~I ___ P_6-.-.:/(.-:,b)",-(6:....) __ -11 [ovD 
'--~ ___ --.:..P..::::6/..l.::(b~)(::.l6)~ ____ -.J1 He is employed by the Envi ronmGn tal 

iroteceion Agency 1n the position of team leader, faeilitiaQ 

oparation b~a.no.b. His pay is set by the Genera.l. Schedule at GS-

14. Appropriation8 have lap •• ~ for the Bavironmental Protection 

Agency. HI;. Sheffield has been z:oquirecS t.o work (or be subj ect 

to ~sc1pl1ne) du~ing the period ot lapQ~d appropriations. 

9. Plunt:1ff Timot~ G. Ashton is a ~edera.l govermneut 

employee and a mE!I!Jl:)e~ ot ~B. Hie address; i_I P6/(b)(6) I (00 0 
P6/(b)(6) I He i. employQd by tlla General services 

Admd~8tration in the pOSition of c~iminal. investigator. HiS pay 

is eet by the General Schedule at GS - 81.1·12. Mr. Ashton has been 

requ1~ed to work without pay (or be subject to discipline) durin~ 

the period ot l~psed appropriaciona. 

10. Plaintiff Oa.vid Skulteey ia a teder&~ governroent 

employe~ and a. meD1ber of MGK. His a~dx-ecQ is I P6/(b)(6) I [()O~ 
P6/(b)(6) I He is employed by the Ge.dQral Services 

Administ:rat.ion in the p08ition of c:rimi'Clal investigator. lIis pay 

is s~t by the Gener&l Schedule a~ GS·811-12. Mr. Skultety has 

been r~red to work without pay (or ba subjQct to discipline) 

d.uring the period ot la.psed appropriatlona. 
" 

11. Plaintiffs verett Kelley and An~ela Green are federal 

government employees and mambers ot AFGB. Their addresees are 

~=========P=6/=(b=)(6=)=====:-__ -:~~ and I P6/(b)(6) I loo'U 
respectively. They are 

P6/(b)(6) 
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employed by the Department of Labor to re,'1e1l and pay medical 

billa. Their pay is aee by the Gen~ral Scbedule at GS·S. They 

have been required to wQrk witnout pay (o:c be subject to 

discip~ine) during the period of lapsed ~~propriati~ns. 

12. Plain~iff Pamela Burke is a federal govcrnme~c emplo~ee 

and a llletIIber of AFGB. Her address ia ~[ ______ P_6/.:...:(b:..:.)(6:"':') _____ -.J1 C()V~ 
P6/(b)(6) She ilJ E!qj)loyl!!d br t.he Depart.:mene ot Labor Workers 

Compensation program in the pollit:.ioD ot }::.11l reaolul:.ioll clerk. 

Her pay ~G set by the Genera.l Scheciu.le il'~ GS -,. She has been 

required co vork without pay (or be aubj.!ot to discip1ine) du.ring 

the PQ~iod of lapsed appropriations. 

13. Pla.int.iff Quentin Cheek. is a. D.C. employee and a 

member of APGB. Hi; address 1a Ir-------P-6/-(b-)(6-)---------.J [(Jl);j 

20772. He is employed by the D.C. Department ot Employment 

Services, D.C. ~8ur~ce Commission, in the position of Claim$ 

8XaJni~e~ _ His pay level is DS-l1. She has l)een required to york 

without pay (or be eubjeee to disc:iplin'il) during the period or 
lapsed appropriatio~e. 

14.. Defendant Office of Ma..nagemellt and. Sudget:. (.QMBlI) is an 

agency of the SXecur.1ve Office ot the i'residene of the United 

State",. OMS'a address 1s the Old Bxec\tt:.ive OfficQ Building, 

Washington, D.C. 20503. OMB's st:at.utory mission is set:. forth in .... 

31 U.s.c. 55 503, ~ ~ OMB is res~~sibl. for sett.ing 

policies and issui~9 dirQctive~ regarding fede.~l expenditures. 

Defendant Alice Rivlin is thQ Di%eceor of the Office of 

Managemeat and Budget:.. 

s 
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15. Defendant Office of Personnel Malllagement ("OPM'!) is an 

executive agency ot ehe federal government. OPt(' s aadrestS is 

Theodore Roose~t Paderal Buildingl 1900 B Street, N.W., 

Woshin~ton, D.C. 20415. O~'. 8tatu~ory ~s81on is cet forth i4 

5 U.S.C. 5 1103 (a) (7). OPM is responsible tor setting po11cies 

~d issuing directives gover.n1ng personnel maDagemene by the 

federal government. Defendant Jame. King is the Director of the 

o PM. 

16 • De't~dant: Department of Comme~. is an executi V'e 

ciep.:J:'t.ment ot the ~e4e~ govenJtAent. l:t:.. a.d4res8 18 14 Street 

an4 Conatitue1on Avenue. B.W., t4ashingeo.u, DC 20230. The 

Dep.rcment o~ Commerce 8Ubm1ttea a cODtiaganey plan to OHa fo~ 

agency oparati.oIW during aD appropriat~ol18 lapse. Detendane 

Ronald. ll. B~own 18 the Secretary of the Department ot Counerce. 

17. DefendaDt Department. of Inergy is an executive 

depaxtment ot the tedaral governmene. It. addrees is ForreBta1 

Bul1d.in9, 1000 Independence Avenue, S.W., washington, DC 20585. 

The Depa~tment of Energy submitted a. cO:lltingency plan to OMS for 

agency operat1on. Quring ad appropriations lapse. cefe~lt Hazel 

O'Leary ia the Secretary of the DepUtlrlent ot Energy. 

18. Defendant Department of Health and. Hunan services 

(ftaHS R ) 1. an executive depaxtment of the federal government. 
'-

Its address ~a ~OO Independence Avenue. S.W., Washington. D.C. 

20201. BHS submitted a contingency plL~ to OMS for agency 

operationa ~riua an appropriations la~8e. Defendant Donna E. 

Shalala ~I!J che secretary of HH.S. 

9 
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19. Defendant Department of Houlting •. nd Urban Development 

("HOOD) i8 an exeCNtive department of the federal government. 

Xts address is 451. Seventh Street, S.W., i'1ashingtol1, I).C. 20410. 

HOD SUbmitted a contingency plan to OMB for agency operaeions. 

during aD appropriations lapsa. Defendant: Henry 0. Cisneros is 

che Secretary of BOD • 

20. DefanClant. Department. ot the IntEri~ is an executive 

department. of Che federal gover12llleDt. It.1iJ a4dX"ees is 1849 

C Street, N.W. wasbiggton, IX: 20240. The Department of the 

IQ.t.e~ior INbm.1tted a CaDtiDSJeZ1CY plan to OHa for agecy 

operations duriQg an appropriation. la~e. Defendant Bruce 

Babbitt. is Secretar,r ot the Departmedt of ehe In~erior • 

Z1. Defen4a:at C.partmant or Justice is aD. executive 

depa~ellt oi! t.he federal g-cvernmene. lta Address i. 10th street 

and Conatitlltion Avenue, N.W., WiL8h1l1gton~ DC 20530. The 

Depa;.tment of Justice submittea a con.t1rlgen~y plan to OMS for 

agency operationa during an appropriaeio1U: lapsa. !>efendant 

Janet Reno 1. che Atto~ General of the DepartmeD~ ot Juscice. 

22. Defe11"alJt Department of Labor ls an execu.ti.ve deparement. 

of thQ f.c:!eral government.. tt. addresl i. 200 Consti tutioo 

'Avenue, B.W., WUh1ngton~ D.C. 20210. The Depa.tment of Labor 

submitted a eones.nsen.c:y plan to OMS for .~ency operations durins 

an approp~i~tioI18 lapse. Defe~daDt RoVert Reich i5 ehe Secretary 

of the Depa~ent ot Labor. 

23. Defendant Department of the Treasury is an execut:ive 

depa.~ent of t.he fed.eral. gOVQrmnent. Its address is ~500 

1.0 
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~ennsylvani ... Avenue, N.W. # washington, D.C. 20220. The 

DepartmeDt of T~.asury submit~ed a contingency plan to OMS for 

agency operations during an appropr1atioDs lapse. P&fendant 

RobQ~t B. Rubin is the Seeretary of tbe Department of ~reasury. 

2.. Defendant:. 'O'ni:t8c1 States In!:oxmat1on Agency is an 

executive agency of the federal gov.rmnent.. tts address is 301 

4th Str.ee, N. W., wa.hingtol1, I).C. 2054'1. 'the United States 

ZD~o~tion Agency submitced a contingeney ~aD to OMS ~or ~geney 

operatious during an appropriations lapse. Defendant J08e~h P. 

Duffy i. t:.he Direcotr ot the lnlieed Stat.. ~IifOd1&ticll Agency. 

25. Defendant:. DepartmeDt of VeterUle Affa1Z'8 i8 an execueiv. 

department of the federal. govermnant. !ts a4d.xeaa 18 810 Vermont 

Avenue, N.W., W~hingtOD, DC 20420. The Peparbt'lent of Veterans 

A:tairs sUbmitted a ~ontiDg.ney plan to OMB to~ agency operations 

during an appropriations lap8e. Defeadlmt. Jesse Brown is t.he 

Secretary of the Departmene oe Veterans Afralr8. 

26. Defendant Bnvironmental Protection Agency is an 

QXQcutive agency ot the federal 9'overmn~'!nt. Ita address is 40l. M 

Street. S. w. # 'Washington. D.C. 20460. 1'he i~A submitted a 

oontingency plan to OMS for agency operations during an 

.. ppropria.eions lapse. DefeJJdanc. Carol Srcnmer is the 

Administrator of the SPA. ... 
2'7. Defendant GeDQral Services Adltdn:1strat~on is an 

e~ecutive agency of the feder&l goverml.lent:.. It.1S a.ddress is l.ath 

and F Streets, N.W., Washington, D.C. 20&50. The General 

services AOmdnistration su~tted a contingency plan to OMS for 

11 
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agQncy opera.tions during an appropriati.ons ~ap8e. De~endant: 

Roger w. JOhnson is the Admini~trator o~ the CQneral Services 

Adminiscration. 

28. Defendant National Archive. an4 Records ~istratlon 

i. an executive agancy of the federal government. tts address is 

Seventh Street ~ Pezmsylvania A"enue. N.W. I washington, D.C. 

The National Archives aDd aecordS Administration Submitt6d a 

contingency plan to OHB tor agQncy operation. during an 

a.ppropriation. lap... Defendaut TX'Udy &. Peterlio~ is the Acting 

A.r~ivi8t. ot the NatiOXJAl. kchivee and R~C:Ord8 Adm" uistrat.iol1. 

29. OetenCSant Securities and Exc:ba:Oga Cozrm1ssi011 ls an 

executive agency of the fedexal gover.n=&nt. Ita address is 450 

Fifth Street. N.W •• washington. P.C. 20549. The Securities and 

SXcha.nge Coad88ion s\ll)m1tted a contingency plan to OND tor 

agency operatioDs during an appropriatiQns lapse. Defendant 

Arthur Levitt, Jr. 18 the Chairman of the Securities a.nd ExchangQ 

Couunissioll. 

30. DefencSant Smithsonian Institu~ion 1s an executive agency 

or ehe tederal government. Its address i8 1000 Jefferson Drive, 

S.w., Washington, D.C. 20560. The Smdth.oniau Institution 

sUbmitted a contingency plan to OMB for agency operations during 

an appropriations lapse. Defendant Mi(~hael Heyman is the .... 
secretary of the 8m1Chson1an Institution. 

FACTS 

31. Title 5 U.S.c. § 3101 states chat a [e]ach Executive 

agency . _ • may employ such number of employee~ of the various 

12 
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classes recognized by ~pter 5~ ot [title S] ag Congress ma~ 

apprgpr1ata tor from Year to year.- (Emphasis supplied) . 

32. In. thQ absence ot a lawtul apPl:opriation, dQfendancs 

have no iLuehoriey to payor to obligate themaelves to pay the 

salaries ot plai~tiff8 and the plaintiff class. ~ u.s. Const. 

Art. I. 5 , cl. 7., S U.S.C. I 3101, aDd 3. C.S.C. S 1341. 

33. On an ammal baai., Congress enact.s appropriations 1.WQ 

ehat authorize departmeDt8 an4 agencie8 of ~ha fede~a1 governmene 

to expend money iJl accordanee with th. term8 set torr.h in the 

authorizing legislation. These laws fund QiQratiooa. of the 

federal. govenunent. 1ncludin~ the pay of IrI08t foderal 9ovarmnen~_ 

employees. 

34. The 1'94 amma1 appropriatioJlS laws 8ltpired by thQir 

ten'S on Octobcar 1. 1995. At that timlll C0l1gres8 had not yoe 

cotn;pleted work on most of the 1995 appropriations billa on 

October, 1. 1995. By tba~ data, Congre6s did, however, eJIact. a 

Continuing ~esolution (ftCRft) eo fund, albeit on a ~educed basis, 

tha operations of most depa.rtmeuts aDd agencies ot the federal 

government tbat ~ funded by annual appropriations bills. That 

CR. was Signed into law by the President. Ie expired by its terms 

at Plidnigbt on Monday. November 13, 1.995. At t:hat e1m.e, 

appropriations tor the ope~ations of ~st departments and 
" 

agencies of the federal government - - tncluding appropria.t:'lons 

for. the pay of moat tederal govermnent employees - - laps:ed. 

35. OMS require. a~l federal <1epiirt.ments and agancie& to 

maintain contingency p~ans to de~l with such an appropriations 

13 
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lapse. ~ny federal government departments and agencies have 

submitted such contingency pl~ cO OMB tor review and approval. 

In these contingency plans. t.he departmer.Lts and agencies are 

required to stat., tnter ~ which amplqyees will be furloughed 

without pay and which employees will be re~1red to work without 

pay. 

3 S. All ClZllPloy_. are eutieled to bQ paid tor the time they 

work. Chapter 53 of Tit1e 5 of ~ 0.9. CodA eet. torth the pay 

ayetems for the majority of federal employ_ea. For example, the 

pay of most federal departmeJ1t and agency emplOyees (other than 

senior executive service positions and presidential appointees) 

is set. by The General Scbedule. such e1t1P1oyeee are "entitled to 

basic pay in accordanee wieh the General Schedule,- 5 U.S.C. 

§ 5332(a) (1). And, under 5 U.S.C. 55 53~1 ~~, prevailing 

~te federal employees are entitled to pay at the prevailing waSQ 

rate of their indiviclual local wage areas. 

37. Nonetheless. ANB baa been 1n.fot:med by an OPM 

representa.tive that employees who ara rgquire4 eo work (or be 

BubjQct to discipline) during an appropriations lap~e must work 

W1chout pay ~.a. and until Con~ ••• approp%iates money to pay 

their wages and salaries. 

38. PursUadt to direction provided ~ O~, certain 
" 

department and agency contingency p1ans state that employees thae 

agencies designate as required to work must work or be subjQc~ to 

discipline. ~,~, Contingency Plan, Employment and T~aining 

Administration of the Department of Lahor~ (Sept. 6, 1995); 

14 
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Contingency Plan l Financial Managell'lQnt Services of the Department 

of ~reasury (Sept. 6 1 1995). Pursuant ec direction providod by 

OMS, certain canting.Dey plans staee what would in any event be 

true: that employ.u whO are requb;ed eo work during che 

appropriationa 1apse will not ba paid during the appropriations 

1apse. id LL. Contingency Plan,. Pension ane! Benefit 

Administ~ation of the De~~ Qf Labo~ (Sept. 6. 1995); 

Contingency Plan, Kine Sealth and Safety AdminiBtratio4 of the 

Deparonent. ot LCil:)or (Sepe. 12, 1995). 

39. Titl. 31 V.S.C. I 1342 is the puxporeec1 predicate foz: 

defe%ldant.' claimec1 right to order fedo!'al employees to work 

without pay. That provision authoriz •• te4eral. 4epartrnents and 

a.goncies to "erap1oy· :federal. ezupl.oyeea during 'a, l.ap~. 1J1 

appropria.tions only in • .. rgencies invCJl ving the .safty of human 

life or the protect~on of property.- It turther provides that 

the term tI 'emergenciee iJ1volving the safety of human life or the 

protection of property' does not inelucla OZLg'oing, regular 

functions of government the SUSpensioD of whi~h would not 

immingutJx threaten the safety of human life or the protection of 

properey.- (Emphasis supp1iea). 

40. In detaxml.ning whicb employee. perform emergency

related services undu 31 U.S.C. I 1342.,OHa rQquirea f9der.l ... 
deparoment8 and agencies to follOW rules set out by the Office of 

Legal Counsel of the Department of Juscicc. ~ Opinions of the 

Office af Legal Counsel of the DeparQnene of Justiee l dated 

August 16, 1995 and January ~6, '1981. According to ebe Offica or 

1.5 
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Legal Counsel, an employee performs emergency services 1! there 

is ·some re.sonable and articulable connection between the 

fUl:1ction to 1::Ie pertorxned and t.he safety of h'UMl1 lifo or the 

protection of property" and • SOlIe reasonable likel ihood tha.t the 

safety of human life or the protection of property would be 

compromised, in some sigQificant degree, by delay in the 

pertomance of tha function in q;u.e.tion.· Augulilt 16, 1995 

Opinion at. 6. 

4~. Based on tlle direc:tioD rec:eiv~c! fram OMS, in prepa~in9 

their contingency plana, the 4efellc5ant. fec1enl department.s and 

agencies designat.ed ~ouaan48 of employee. as pe~fo~ng 

emer~ency related services despiee the fac:t that the suspension 

of the employee.' duties would not imminenely threaten the safety 

of human life or thea protection of proper~y. In fact, defendant 

OMB bas public:ally st&ted that appro~~tely 1,000,000 federal 

employees, ~or. tbaA half ot the federal civilian workforce, have 

been doaignated as perfor.mdn~ emergency-related Bervices and 

required to work without pay during the lapse in appropriations. 

42. For example, the contingency p1ans subDitted to OMS 

designate a.ll. of the tollowing employe&& &8 -emergency· workers: 

coin production workers in the united States Mint; clerical 

support 8tatf tor privatization efforts at the Office of 
.... 

Personnel and Management: art movers and preservers in the 

National Gallery of A~t: mail processing per.o~el at the 

Securities Exchange Commission; govermuental relations and public 

affairs s~atf in the Departmene of Housing and Urban Development; 

16 



• I 
• I 

1 ~~l 
·1 .' :~i 
I 

11/14/9:5 15: 45 BREll-ICFF & KA I SER .. 616B47eFP027l NO.678 Pella 

Qchool maint.enance workers at the Deparb:tent of the Int:.er1orj 

civil lit1gaeion lawyer. ac the Depar~lt. of Justice; 

statisticians in the Dapartmant of Labor; moonshine 1ngpectors in 

the Bureau of ~cohol Tobacco and Fir.a~DS; IRS service cent.er 

personnel; National Cemetery employees 1Q the Depar~ent or 

Veterana A£faire; re~e~enc. personnel .t the Nat.ional Archives; 

Qmployees of the Nationa.l Ax'c:hives an4 'eco~ Administration 

needed to publish & daily -eznargency ~e1.oD· ot the federal 

ieQi.ter; ~loyee8 in the Bureau o£ x&,eacional and CUltural 

~tairs ot the UnitecS States IAfonnation Agency who will continue 

to provide facilitative .uppo~t tor current gra:tees of the 

asency and tor vi.tor., and employee. in the Info~tion Bureau 

of the United Stataa I~onation AgeJlCY who ,,111 continue to 

provide facilities support tor cur~Qne speaker. and basic support 

eo ov.~seas operations. 

43. Federal amplQye .. who are UDl&wf\U~y requi~ed eo work 

without pay during an appropriations lapse (or b. subject to 

discipline) wi11 suffer irreparable harm. These individu~ls 

ea.xmo~ recebre lIIODetary relief from a court in the form of 

compensation for their ~e~i.ces both (j.) because a court cannot 

o~er congress to appropriate money .nd pay emp10yees for work 

PQrfo~d during a period of lapsed app~o~rlations. and (ill 

because it was unlawful for defendants to order the employees to 

work. 

17 
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CLAss ACTION ALLEGA'I'IONS 

44. APGB and the named plaintiffs sue OQ behalt of the 

!ollowing class of employees 1 Federal g'Nernment eznployees who 

are required to work without pay during a period of lapsed 

appropriations (or be subject to diacipl1ne) • 

4S. Tha el .... ilS cOIDpoeed of hUXlCSz'eQll of thousands of 

i:o.d1vidUa.ls. This clue ia eo :o.umerou. th.a.t joinder of all 

memb6r8 is tmpracticabl •• 

4'. The question. o~ la~ and tact at issue 1~ this ease 

that are common to all member. of the class are .et forth in eh18 

Complaint. 

41. The representative pareies wl~l rairly and adequatQiy 

proteCt the interests of the cLass. AP-1B 1s a union 

representative of federal ~ernmeae ewplayees, and the 

individual plaintiffe have clatms that are typical o~ the cla~ 

of the class they represent and have the .ama interest as 

s~larly situated federal employees in e~forcing those claima. 

Plaintiff. have retained qualified and campoeent counsel to 

represent. them. 

48. Otafatldant8 have acted. on gr01mda generally applicable 

to the class making declaratory and injunceive reliet with 

respect to the class appropriate. ... 
49. This class is appropriatA foc ccrtificatioA unde~ Fed. 

R. elv. P. 23(b) (2). 

18 
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COUNT I 

SO. Plaint1ffg incorporate by reference paragraphs 1-49 of 

the complaint. 

S~. Title S U.S.C. I 5332 provides thac certain plainciffs 

and meznl::>era of the plail1tiff cla8s .ra Wenticled 1:0 basic pay in 

acco.daOce with ehe General SChedule. D Title 5 U_S.C. S § 534~ 

g ~ provides that plaintiffs and EI\8Il1bers of the plaintiff 

class who are prevailin~ wage rate ~1¢yee8" ~. e~titled to pay 

at the scheduled prevailing wage rate in the individual'. 10cal 

~g. area. ~ 5 U.S.C. I 5343(£). 

S2. By requiring plaintif~1I aDd wsbere o! the plaintiff "_ 

claes to work without pa.y during a period ot lapsed 

appropriations (or be 8ubjece to d18c1pliDe), defendanes are 

violating! U.S.C. I 5312 and I § 5341 ~ ~ 

CO"ON'r 1:1: 

53. Plaintiffs incorporate by reference paragraphs 1-52 of 

the canpla1nt. 

54. Title 29 U.S.C. J 206(a), the Pair Labor standards Acc~ 

raquires defendants to pay plaintiffs ~~d membe.s of tbQ 

plaintit£ class at 1east the minimum ~~. specified Ln that Act. 

The i'iLir Labor St~rc18 Act: also requ:l.ree ciafendia:dts to pay 

employees thQ wages owed on their regular,.fl&Y da.y •• 

SS. By requiring p~a1ntiffS and members of the plaintiff 

class. to work without pa.y during a pertod ot lapsed 

appropriations (or be ~ject to d~aeipline), defendants are 

violating the Pair Labor Standards Act. 

1.9 
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~I 

, I 
• I 

... : 

I 

1 , 1 

~ 
I , 
I 

I 

", "'rj 

~ 

4 , '-. 

BREI»-fOFF & ~ISER .. 616e470PPB211 I'IJ. 678 P021 

COUNT IiI 

!G. Plaintiffs incorporate by reference p&ragrapbs 1-55 of 

the compla.int. 

57. Because defenda:1t8' requiremet',1; chat plaint:iffe a.nd 

members of the pl~titf class work without pay during a period 

of lapsed app~riation8 (or be sUbject to discipline) vio14tes 5 

U.S.C. I 5333 and 2' U.S.C. I 206(a), that requirement 

conat1tutes wua.~u.l agency .etion1 and, beca.U8e there is no 

lawful »asis tor t.bat action, the requi:C'eJDQJ1e is arbitrary anc1 

capricious. AS IlUch deten4ant.' requirsmatlt v:l.olate8 § I 702 and 

706 o~ the Admini.erac1ve Procedure Act • 

COUNT IV 

58. Plaintiff8 incorporate by referenee paragraphs 1·57 of 

the complaint. 

59. Title 31 U.S.C. I 1342 Bta~eB as follows: 

AD officer or employee o~ the United States 
Government or o~ the Di8trice of (:olumbia government 
may Aot accept: voluntary eervices for either government 
or employ panonal serv1cGa exc.e~11pg that authorized 
by law except tOI:' eme~C1eie8 1nvr,lv1ng the sa.fety oC 
humaa life or tha protection of property. •. _. As 
used in th1. sectioD, the term leMrgeucies inVOlving 
the satety ot humaa life or the ~rotectioD ot property~ 
does ~Oe include ongoing, regular tuDctiona of 
governmeD~ thQ suspension ot which woul4 not imminently 
ehreat:e~ the safeey of bumac lite or the protection of 
property. 

'" 60. OMS's directions to the defendant federal departmants 

and agencies provide, and have been :ilIlPlemented by the defendant 

departmeot8 and agencies to provide, l:hat numerous employees may 

be designated as perfor=ing ~rgency related services despite 

the fact ehat the suspension of such employees' &erviees would 

20 
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not 1~nent1y threaten the safety of human lite or the 

protection or property. 

61. OMS'. directions e~ceed the sta~utory authority set 

forth in 31 U.S.C. § 1342 and thus viol~.te 31. U.S.C. 5 1342. 

, COUNT V 

62. Plainei£fe incoqloraee by reiflrenCQ p~ragraphs 1.- 61 of 

che complail1~. 

63. The c!etend&ne fQ4eral depart:Jno~ts and agencies have 

tmplamented in their cODtiDgancy plana OMB's unlawrul directions 

with reGpacc to the designation of employe.. performing 

QIft8:rgancy-r.lated se:rvices. Thus, ~h. defanda.ot departments and 

agencies have designated numerous employeQ8 •• perrorming 

emergency-related £ervic •• despite the fact that thG Duspension 

ot such employee.' servica8 wou.1d not ~ . .mm.:l.nently threatQl1 ~he 

safet1 of human lite or the protection of property. 

64. Plaintiffs and. thousands of othera have been unlawfully 

designated as employees perfo~ng emergancy-~elated services. 

65. Defcnd~t.' 1Inp~emantat1on ot OMS's directions in their 

cone1ngency plans excee4s the .t~tutory author1~y set fo~th in 31 

u.s.c. S 1l4~ and thus v~olates II U.S.C. I 1342. 

COUNT VI 

66. Plaintiffs incorporate by reference paragraphs L-65 of 
.... 

ehe complainc. 

67. OMS's directions to the defendant feOeral deparbments 

and agencies provi4e, and have been iJllPlemented by thea defendant 

departments and _genciQs to provide. ~ha~ numerous employees may 

21 
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b~ designated as per2:orming emergency-rQ.lated services despite 

the fact that the 8uspension or such employees' services would 

not irnmine~tly tb%Qa~en the safety of h~nan li2:e or the 

protectiOd of property. 

68. Be~auee OMB's directions QXCeQd ehe statuto~ authority 

Qet ~orth in 31. u.s.c. 5 1342 and thWi violate 3~ u.s.c. 5 1.342, 

they consc1tuta wUawful agency action. ADd, be~ause OMS' s 

dire~tiona have no lAwful basil!, they al."e algO arbitrary and 

eap:ieioua. For both ot these reasons, OMB-s directions violate 

! 5 '703 -.nd '06 ot the Admi~istrati".. P'coee&1re Act. 

coon VII 

69. Plaint1tta incorporate by reference pa~_graphQ 1-68 ot 

t.he complai~t. 

70. The detenda:lt federal departll"l6~ts and agencies have 

imple:nell.ted 0Ma' a unlawful directions "rith respect to the 

designatio~ ot employees performing emergency-related se~~ices in 

their contingency plalls. Thus, t..he .4efendut c1@parements and 

agencies have c1esigaatec1 numerou8 Ci12Ipl\)YQea as perfom1ng 

emQrgenc:y-rela.t:.ed services desp1te the fact that the suspe~ion 

of sucn e~oyees' servic~ ~u14 not ~~ently threaten the 

safety of human lite or the protection of property. 

7~. Bec.use the implementation of OMB'a dirQctions by the 
"-

defendant depart.menta and agencies in their contingency planQ 

exceec1s the :.tatutory ~uthority set forth in 31 o.S. C. 5 1342 and 

thus violates 31 U.S.C. 5 1342, it is unlawtul agency aetion • 

And, because the action hag no la~ul baSis, ic is arbitrary and 

22 
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capricious. For both of these reasons, defendants' actions 

violate! S 702 and 706 ot the Adm1niser~tive Procedure Act. 

RBLlKi' REQUESTED 

WHEREFORll, plaintiff. request that the Court: 

1 . (~) Declare Cha~ d~fendaats· xQqu1rament that federal 

governmant. ~loyee8 work without pay 4vring a period of lapaed 

appropr1&tions (or be subject to discipline) is unla~ul; 

(b) Bnj oin the defendants frO!l1 impocing that unlawful. 

requirement on federal government employees. 

2. In the alternative 

(a) .Cecla%'~ that defendant OMa's directions are 

unlawful to t.ne extent that tho8e direct.ions provide that 

defendant. may designate employees as perfo~n9 emergency

related services despite the fact that the suspension ot the 

employe~' duties would not i~ently threaten the safety of 

human lite or the procection of propart.y; 

(b) .Enjoin defendant OMB to '11thdraw its unlawful 

d1~eetions eo the federal departments ~ ageneies; 

(c) Dec~are that the defeDdanc fQderal depar~ents' 

and agencies' imp~emenca.t1on of OMS' s unlawful direotions 1s 

itself ~awful; and 

(el) Bnj oin defenda.n1:.s to wit:hlka.:.v their unlawful 

impleJnelltation of OMS'. unJ.awtul d.irel;t.ions . 

3. Order defendants to pay plaiatifts' attorneys fee8 and 

costs; a:nd 

23 
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OrdQr such other relief a8 ~y pe just an4 proper. 

1 

Virginia A. seitz 
D.C. Bar No. 411475 
John l~. West 
D.C. Bar No. 424718 
Bredbof~ • KAiser 
1000 Connecticut Ave. tM 
Suite 1300 
Washlngton~ p.e. 2003& 

Mark o. Roth 
D.C. S~r No. ~35473 
Charla. A. Hobbie 
D.C. Ba~ No. 283499 
American Federation of 

Goveramct. Employees 
80 F Street N. W. 
~~Lngton, D.C. 20001 
(202) 6!9'6424 

Attorney. for PlaintiffS 
November ~4, 1995 
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IN TUB UNITED STATES DIS'l':RICT COURT 
FOR. TRB DISTRlcr OF COLUMBIA 

AMERICAN FEDBRATION OF ) 
GOWRNHBNT PJ'MPLOYl!ES I ~ A1.., ) 

) 
Plaintiffs ) 

) 
v. ) 

) 
ALICB RIVLI:N, as Director of the ) 
OFFICK OF ~ Ala) BODGBT ) 
and OFP:tCK 01' MlUQGBMBm" AND ) 
B"CDQRT, Sit. i\l.., ) 

) 
Defendants. ) 

---------------------------------) 

C1 viI Act: ion NO. 

JIBIIO~ Dr 8DlIoa-r 0 .. pu.~I',. IIOTxmt 
.ca A i"&UOICAaT USD&DaJrGI oaDD 

I. ;tQt.r04ucttoJl 

On November 13, 1995, at m14nigbe, Congressional 

appropriat:ions for federal governlllEmt o'&>erae1ons lapsed. 

, I ,-...., 

NO.679 P0e2 

PUrsuant to instruct1oD8 fr~ the Otfica ot Management and Budget 

( "OMan), federal govermuene department. and agenCies have shut 

down operat:ions noe funded:by appropriations and furloughed 

approximate1y 800,000 emplQ7eea. 

Federal government: departments and agenciea baVQ not 

fu.rloughed approx1mat.ely 1,000,000 clvtlian employees who have 

been designated as per%o~nw emargency .exvices involving the 

safety of human life or the protece1oD ot iroperty. Instead. OMS 

an~ the government department. and age~cies have required such 

employees to work without pa.y during the appropriations lapse .

and wit:hout any lawful commitment:. to be pa.id tor that period • ·or 

be subject to diSCipline if they refuse to work. 

1 



., . 

-'I, 
1 
.j 

. '~" .. 
. I 

BREDHOFF & KAISER .. 61684?ePPe271 
1-lO. 6·19 POO3 

Plaintiffs, the American Federation of Government Employees 

(uAl'QiP) EUld individual federal govenmaE~nt enployeos, have tiled 

a class action complaint challenging th~ legality of two aspects 

ot the federa.l government shutdown; (11 The requirement that 

designated employees work vi~out pay d~ing the appropr1~tions 

lapse or be subject to discipline; and (2) chs rules governing 

the de.igDatlon oS: emergcey employe" thar. pezmitted ehe federal' 

departmeAt8 and. age~c:ies to designate EJ.s amargeney workers, tor 

example, coln production worker. 1Q the United States ~Dt, 

cle.ical 8UPPO:-t. .. taff tor pr1vaell:ae1ol1 efforts at the Office of 

~ersonn.l ~gement, and art movers ~14 preservers in the 

National Gallery of ~. 

With ~ir complaint, plaintiffs .~ltaneou.ly filed a 

motion tor & temporary re8tr.alning order that would enjoin the 

unlawful con4uct of the govexmnental. ~.QfeuQant:s. 'l'he factors 

eonsic1ered in deteRlin1ng whether platntlfta are entitled to ... 

temporary rQtltraining orc1er (-TRO') a~:.: 

(1) the liJce1ihooc:! that t.he party seeking the 
[TRO) will prevail Oil the Dl'~1tll ot 1:he 
appeal; (2) the likelihooc! that the moving 
pa.rty will be irrepuably b-~zm.d abean\: a 
{TRO]; (3) the prospect that othera will be 
~ it the court grants the [nO]: and (4) 
the public int-erest in granting the ['1'R.Ol. 

Wisconsin Gall Co. y. Die, 158 F.24 669, 673-13 (n.c. cir •. 1985); ... 
Virginia p~troleum J9~.ra AMs'n y. F~, 259 P.2d 921, 925 (D.C. 

Cj.r,' 1958). We :show in thia mentora.n.clum. that plaintiffs fully 

satisty the prerequisites for obtaining a TRO • 

2 
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IX. B9clsiroua' 

A. AFGB is an UnioD that represCilnf.s 700.000 tederiJ.l 

government employQCils in 105 fe<1eral depclrtlftents and agencies. 

Declaration o~ Charlu Hobbie (-Hobbie Decl. -) , 2. The 

1nCivic1ual plaintiffs are fe~ra1 govar)1DleJ1t employees who havQ 

been dQs1gn&t~d by their respective deplrtment8 and agencies as 

empl.oy •• s who are required. to york wiChout pay (oJ: be liubjoct:. to 

disciplino) du:'ing the appropriattona lapse. Plaintifte seek to 

represent a elasa oamposed of federal .Dployeea required to work 

w.ithout pay during a puiod of lapsed. ILpproprlat.1olls. 'I1le 

defendant. her.~ are OMB and the ~d federal depar~nt. and 

agencies. 

Title 5 U.S.C. I 3101 provides thlJ.t -Each Bxcu~utive agency 

• may employ suCh number o~ employaee ot the va~ious classes 

recognizee! by chapter 51 ot (title 5] All Cppqress may apprqpr1ate 

for from yeAr to year. a (PZlpha.8iS supplied). In the absence ot 

a lawful app~op~iation. deeen4ant8 have no &uthority to pay O~ to 

Obligate themselve. to pay the salaries ot plaintiffs and the 

plaine1ff class. 8aA U.S. Const. Art. I, S , cl. 7. (-NO MCDey 

shall be drawn from the Treasury but i.n consequence of 

appropriatlona made by la~~), 'Antidefie1ency Act, 31 U.S.C. 

§ 1341(a) (~) (wAn officer ot employee of ehe United States ... 
Government or ot the Di8cr1cc of Col'\:lmbia gCW'ernment rray not. 

• ., (51 involve eithtir government in & cont:.ract or obligaciQa for 

t.he payment of money be£ore an. apprOl'riation is roade unless 

authorized by law·). 

3 
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On an annua1 baSis, Congress enacts appropriations law~ thac 

authorizQ deparbments and agencies of che federal 90ver~Qne to 

expend money in accordance with ehe tern~ set forth in the 

authorizing 1egi.:slat.ion. These law. 1!und operations of the 

1!ederal. goveJ:nment:, including thea payor. moat fede~l government 

omployees. 

The 1994 annual. appropriat:l.ou8 la.",. expired. by their tel:'IM 

o~ October 1. 1995. By that: date, Con~c •• 8 had not yet completed 

work on moSt ot tne 1995 appro~r1ations bill. OD Occober 1, 1995. 

Congre •• 4i4, however, enact a Con~iDUi4g ReeolutioD (-CRw) ~o 

fund, albeit on a red.ucec1 basis, the q:e~tions of moat 

depart.mente and agQl1c:l.es ot the federal govermnent. that ara 

funded by amlual appropriations laws. Tbat CR vas signed late 

law by the President. It Qxp1rec1 by it.s cerms at &rJ.dnight· OD 

MOnMY, November 13, 1.995, at: midnigbt. l\e that time, 

appropriation. for the operations of m).t departments and 

agancies or ehe federal gover.ument -. Lacluding appropriations 

for ehe pay o~ most eederal government ~loyeQc -- lapsed. 

OMB raqu1res tec1eral depUtlUcnt8 and agenc1tiul to maintain 

contingency plana to deal nth such sn appropriat1ona lapse. ~ 

Aug. 2:l, 1995, OMS Memorandum, Agency P18lU!l tor Operations During 

Fundil1g 8ia~us. FeeS.ral government d~~partmant. and agencies .. 
subudt their contingency pl.ans to OMB foJ;' rev!e" and approva.l. 

Id. . In th.eir contingency plana, tede:r:al department.s and agencies 

set forth which employees will be furloughed wtthout pay and 

4 
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which employeea will be required to work without pay during a 

lapse in appropriations. ~ Bxhibite to Hobbie Decl. 1 4. 

B. Under 5 U.S.C. § 5331, che pay of many federal 

departmel1t and agency employe.. l.s &at. by The General Schedule. 

By statute, such eurployee. are ·.D;"t:.l.~ to ba.sic pay in 

accordance with the General Scbedule,- S U.S.C. S S332 (a.) (1) 

(emphasis suppliad) .1 

Nonethel.eS8, aatpl.oyeee "ho &I'e c1ea:Lg1lat.c1 by t.he federal. 

deparbo.ents and agencies are .oguj,r9d ttl wprk witbpue Ray {or be 

subject to diac1pl1De) duri.ug a laJ;l8e iel ilppropr1ations. Hol>l)ia 

Decl. 1 3. 'rhe fact that employe.. wbc &%'e require4 to work wl~l 

not be paid c1l1ril1g th. appropriations lapse 1. confi~Qd in 

several o~ tlle e.gency C:OD.t1DSJancy plans2 and ba. been repeated in 

pUblic annaunceme~t. by Administration official_, including Alice 

R1vlin, Director of tbe Office of Managemantana Budgee • 

I Under 5 U.S.C. 55 5341 ~ USL,. the pay ot employees 
class1fiQd as prevailing r4te feoGr.l ~loyQes is set at the 
prevailing wag. rate of t~eir ind1vid~~ local wag. areas, and 
such employee_ are entitled to pay ~t ~c wage rate. 

J A pumber of department and agency contingency plans 
explicitly state that the work requirement will be backed by 
discipline in ~e aven~ of a refusal ~ any employee to work. 
~. LS..., Contill9'QJ1cy Plan, Bmployma:~t and Tzoa.ining 
~juistration of the Deparement of Labo~~ (Sept. 6, 1995): 
Coneinge~cy Plan, financial Managemant Services ot the Departmene 
of Treasury, ,. (Sept. 6, 1995). Certa,1o. cOIltingency plan&; state 
that emplQYees who ara requ1red to wcrk aurtng the appropriations 
lapse will not be paid during tlw .ppropriGLtions lapse. ~ 
~, Contingency Plan, Pensio~ and F.;enefit Admin1:ttration of tha 
Department oe Labor, * (Sept. G. 1995); Contingency Plan, ~ne 
Healch and Safety Adm~istr.atioD of ~hQ Department of Labor, # 
(Sept. 12. 1995) (attachcci as Exhibit:s to Hoggie Decl.) . 

5 
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C. Tit1a 3~ U.S.C. !I 1.342 is the p'lJ.rPor~ed predicat.e for 

defendants' claimed ri.~he to order feder·i.l employees to wox:k 

without pay. That prov1s1on authorizes federal deparcment8 and 

agencies to "eDlpl.oy. federal eD1ployae8 du.i13g a. lilpse 1%1. 

a.ppropriations oaly in "emergez:t.e1es involving the eaft.y of human 

l~fe or the protection of property.- That statutory provision 

contail18 an expras. c1ef1nic.ion of it. operative te1:1l\: The term 

n'~rganc1es involving the safety of hwaan life or the 

protection of ~operty' does not include ongoing. regtllar 

fupction. o£ gaver.ament tbe ~uapeDSioa o~ wb1ch would not 

ipghpeptlJ thraataa ~e safety of Auman ~if. or the protection of 

properey.- tRmpbas1. suppliea). 

xn dcte~~ Whicb ~l.oye •• pe~forM eme:gency-related 

service. under 31 u.s.c. I 1342, O. r,equiJ:'8. federal departmellts 

and Clgenoies to tollow J:Ulu cat. out by the Offiee ot LQgal 

Counse1 of the Department ot: JUBeice. Sd Opinions of the Office 

of Legal Counsel of the Peparcment of Jusc1ce 6 dated August 16. 

1995 and Janu&~ 16. 1981. According eo the Office of Lc941 

Counsel, an employee pertoaas eme%g'8E1<!y services if there 1s 

"some reaso~e and aJ:ticulable connoact1on between t.be fucction 

to be performed an4 the .afeey of human life or the protection of 

property" aDd ·.cae reasonable likelihood that the safety of ... 
human life or the proeection of p~operty would De eompromised, in 

some signifieaDt dQgrea. by delay in the perforomance of the 

function in question.- August 16, 1~95 Op1nion at ,. 

• 



'I' 
I 

~I 
I 
~ 
1 

·1 
I 
I 

I 

l 

flo 1 

I . i 
! 
I 
1 
I 

T...J 
.~ .r:1 

111"14~ 15: 50 BREDH:FF & KAISER ~ 61684?eFP02?1 
1'0/0. 679 ~'-

eased on the direction received trOD\ OMS, in prQparing their 

contingency plans, e~a defendant federal departmencQ and agencie8 

have designated vase numbers of employeea as performing emergency 

related services de8pite the f&e~ that ~be suspension ot tha 

emp1oye •• ' duti •• vcul4 not imminently ~hreaten the safety of 

h~n lita or the protection of property. For example, the 

contingency plans aUbmitt.4 to OHB de.igDatQ all of the follo~ing 

employeea .a • amarsency· warkers i c0111 product:.i.on workers ll1 the 

Onieed stat •• H1nt; clerical suppo.r~ staff for privat1zat~oa 

efforte at the Office of persODDel aDd l~gemant; art movers ana 

preserver. in cbe Natioul. Galle~ of Art, mail processing 

personnel at the Securit1e. Bxehang8 CeJllllis8ioJl1 governmeneal 

relat1Q118 and public aftaiz-s ata.ft ill t.he Depaxtment of Housing 

and Urban Development, school ma1nt~lce workers ae the 

Department of the Interiorl civil litigation lawyer. at the 

Depa.rtment of JUstice; stat.iatieiana ill the Department of Labor, 

UlOonsh:i.n.e inspect ora in the Bureau. of AlcOhol Tobacco alld 

Pireaxma; IRS service center peraOQnal; National Cemetery 

employeea in the Department. of Veteratl.1 Affaira; reterence 

pe~Donnel at t.he NatiOZlal JU"ch1ves; ~lcyeea of the National 

Archi".es needed to publ.1m a <1aily "eIllergency edition- of t.he 

b deral Regist.ar; employees in the Bu)~eau ot Educational and 
'-

Cultural Affair8 of the Un1tQd Seat.es IDfor.mation Ageocy who w~l~ 

con~inue to provide facilitative support tor current grantGes of 

tne agency and for viseor8, and amployees in che Info~~ion 

Bureau of the United Scates :Informati.on Agency who will continue 

7 
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to provide facilities supporc ~or current speaker. and ~a8ic 

support to overseas operations. ~ Rxh ibits to Hobbie Decl. 

1 4.. 

lIt. Armament 

Plaintifr. are entit1e4 to a TaO under the .tandard applied 

in Chi" C:1rcuit. 

A. Plaineiffs Are Likely to SUQcee4 On t.he Merit. 
Ot neif ClaW for Decl,rator:, and. :tojunstive R,e11et 

1. De!en<Sants' Requirement That Plaintiffs Work Without 
Pay II Plainly Unlaptul 

(a) ThQre are three base. for holding that defendant.' 

requirement that plaintifta work without pay during a lapge in 

appropria.tion. is UDlawful. 

Pirst, as noted above, Title S U.s.c. S 5332 provides thae 

plaintiffs and members of the pl&1uti~~ clasa are Rentitled to 

basic pay in accorQance with the General Schedule.· By %"equiring 

pla~ti!fa and members ot the plaintift c1asa to work without pay 

d.uring a period or lap8ed a.pprop~i.tiona (or be aubject to 

diacip11ne), dQ~.ndants are iD clea~ violation of 5 U.S.C. 

5 5332. 

Second, Title 29 U.S.C. S 206(&) of the Pair Labo~ Standards 

Act requires defendant. to pay pla.1nttffs and III.U1bera of the 

plaintif~ class at least the mdntmum ,~g.~pec1tied in that Act. 

De!endants' requirement t~t plaineiff. and members of the 

plaintiff class work without pay duriog a period of lapsed 

8 
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appropriationG (or be subject to diecipline) is ~berefore also in 

clear violation ot the Fair Labor St~dards Act.' 

Pinally, Title 5 U.S.C. S 706(2) (A) of the Administra~ive 

Procedure Act authorizes a court to: 

(2) hold unlawful. and set aside agE~ncy action, 
fiucUngs, and cOllclueiona found to be •• 

(A) &::bitrary, ca.priciou8. an abuse of 
c1iacret!on, or othexwillle not -til accordance 
with law. 

As c1em.o~tr&eed a))ove, by requiring plaintiffs to work without 

pay during. petiod or lapsed appropriatloD8, the fec!er~ 

deportment .nd ageaey derendant. are v~olating 5 u.s.c. I 5332 

cd the Pair Labo~ Standards Act. That~ requiremellt tbua 

constitutes unlawful ag.ncy action in violaeion of S 706(2) CA) ot 

And, because there 18 no 

la~ul O&8i. for defendant. ' requireme~t. it is also arbitrary 

and capricious u:cde~ tha Act.· 

(b) We anticipate that defendants will detend their action 

by arguing that T1Cle )1 U.S.C. 5 1342 authorizes them to require 

, The Fair Labor Standards Act a,180 requires the timely 
payP'Lent ot wages. As the COlat of Appeal.s for the N1llth Circ1.lit 
explained, -If a payday has passe4 without paymene~ the employer 
cannot. ha~ met his obligation to 'pay.'. Digs. V'I wilson, 1 
P.3d ~S37, 1539 (9th eire 1993). 

4 Tit1e 5 U.S.C. § I 5341 ~ ~~ providea that members of 
the plaintiff c:l~. who are prevaili1~,g wage rate QlnPloyees iu:e 
entitled to pay at the scha<1ulec1 pre"J~1ng Wilge rate in the 
individual's local wage area. ~ 5 U.S.C. i 5343(f). 
Oefendants' requi~ement that such ~)loyeeB ~ork withOut pay is 
uclawtul for thQ S~ reason. that deeendant8' requirement that 
emplO)"ees entitled to compensa.tion uader the Gener~l Schedule 
work withQUt pay is Utllawful. 

9 
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plaintiffs to wor~ yithouc pa.~. 'l'hat pl-ovision, however, states 

on~y that: 

An officer or employee of the Onit(:!d St~teSl Government. 
or of the District. ot Colurobia 9overnm.~t may not 
.ccep~ voluntary earvlces for eith4r gcver.amsnt or 
employ perlonal ":at Ge. exceedieI that .. \lthor! FeeS ;bJ£ 
lAx excepe for ema~eacies ~vol US the sa~8t~ o! 
human life O~ the protection of property. (Smphaai8 
supplied] 

All that this .eetlOD 40ell 1. autborize govermnent officers 

and. employee. in IIpec:i.tie4 eIQCIrge!lCY s1 tuaticna to "employ" 

personal service. despite the fact that. a cert&i.D kind of 

emplo)'ll1Q4c, znay Roe have Qe~ specif leally aut.hox-ized. The 

natural meaning o~ the phrue • employ por8ona.l services· is 

-engage a person's services in return for c9mpen8atio~.· Por 

example, B1aclC's Law Dictionary (5th .d. 1.97", .ta~es that -when 

use<! in respect to a .ervant oX' hll:e4 la))oJ:er, the tena. is 

equivalent to hir1ng, which implies a request and a C04eraet for 

a cOD1pel:l8at1on. II (citing TfPPefsea Coal IrOA i R. Co, y, MMsc~ 

LQcijl No. 12l. Ala., 321 U.S. 590 (1944)). 

OMS and its-oo-4efeudant8 would Jla~ this Court hold that 

ehe au~or1zation to ftemploy per.onal services- is in fact a 

power to c~ emp~oyee8 to render uncompensated eerviees. The 

pla~ 1ansuage o~ the Ant14eficiene~ Ace does not support that 

result. And surely if Congree. had ~_ntEm4ed. t.o au~horize federal 

a.gencies to conscript esnplayees into unpa.id government service it 

would ha.ve mada t.hat. extra.ordinary &;Ilci controversial int.ent 

10 
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clear. ~ Ruckl.ShaUI y, Sler~ Club, 463 U.S. 680, Gas (~983); 

IUD y. APt, 448 u.s. 607. 644 (1980).5 

Accordingly, fo~ each of the indaPE!ndent reasons described 

in (al, defen4ante' rQquireme~t that plaintiffs work without p~y 

is unl.awtul. 

~. Defendan~8 Kave unLawfully ContLnued The • Ongoing, 
Regular function. Of Gove~nt· Notwi~stand1ng 
The Ab.~e Of Appropriatioaa By 11equ1ring 
Thou.8anda Of _loyees To COI1tinu. To Work. Even 
Though The Su.peoaion Of Their Functions ·would 
Not Irmn§ncUy Threaten The safety Of 8\LD1A!1 Life 
Qr The pratectign 0, 2rgp.rtye 

Qu1te apazt ~~CIII. defeDdaDt.· orden tha.e the. employees they 

have d.~igaate4 aa • •• sentialw report co work without. being paid 

during the lapae in app~opriatioQ8, defendants' action i • 

un1awtul with respect to & large number ot thee. employees 

inelud!ng the plaintiffs to this actio4 -- tor the additional 

reason tbae defendants have miecoluiltrue4 the Ant1deficiency Act 

, Moreover, the legl.1at1ve hiat.o:r:y ot the Ant,1c1eflcien\,"Y 
Act demonstrates that the Act va. ~ot wri~ten to addrQss a lapse 
in appropriationa. Ic.stead., the inltial dra~tQr8 of the Act. 
which was o~iginally enacted in 1870, &D4 the legislators who 
amended the Act durin; tho ~Oth cent.uxy, 1nteDded to prevent the 
practice of executive branCh agenc1.. obltgating monics in excess 
of thOse appropriated for authorizQd activities to force Congresc 
sucsequently to a.ppropriate ZIIOre money than it ha.c! originally 
intended to do. Cong·. Globe, '1.st Cm1.i •• Zd Sese. 1553, 3331. 
(1870); 39 Congo Rec. 3'81-'92, 3780·783 (1905); 60 Cong. Aec. 
1.272-298, 1.623-624 (1906). 'l'lsJ.& leg~.8lative hi.tory -- 11ks the 
language of tho Act - - argueaa.ga1nst. reading the Act as an 
author1zat1on for fe4Qral 4epartmentR and agencies to encer into 
obligations in aclva.nce of appropriations . 

11 
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to authori~e the continuQd employment of many employees whO do 

not meee the -emergencyl criterion Qac out therein.' 

The relevant portion of the Antidefieiency Act, 31 U.S.C. 

§ ~3~2, reads as followa (emphasi. added): 

An officer or .-ployee of the United. St.&t.es 
Govercmenc or of the Dletrict of Columbia government 
may not accept voluntary .e.vicea [or either govaramenc 
or employ personal •• rvi.ces exceeding that authorized 
by law exgtpe tor tmerqepgic' Lpyglying the safety 9 f 
hUM" lite Or the prot.ectign or pnmep;y. • . . As 
use4 in th1. section, ehe teal tlemFirgenc1es involving 
the II&fety of human life 01" the prc)tectioZl of property· 
~oe. pot include gngg1pq. regular ryACt1gpa g, 
gqy';pzynt ;hQ IUlpIDI1.9A or Which WOUld not pPm1 neptlY 
tAbelt.n thD "Cgtx Of buman 11(. or the pre;eCt'OD of 
propeGX· 

Ie 1s, accordiAgly, unl~wful for the ga~r.cment to eoneinue to 

employ workera not falling within tbie "emerg4iU1CY· exception .

and tbat is liO whether or Dot the gavex'mnent is able to pay them. 

The ~ecent hi.tory of section 1342 makes abundantly ele&r 

Congress' int.ene 1::.0 prob.iQit. the exec:ut.ive branch from continuing 

rouelne operaeions, during. lapse in appropriations, in the 

guise of providing "emergency- servicea:l ali defendants are now 

doing. The last sentence ot section 1342 •• ehe key to 
-

interpretation of t:he scope of the "emr-~rgency" exception wa~ 

adde~ by ConsreslI in 1990 f~.c:i8ely in order eo prevent the 

CI A8 sec out in the Complaint, the agency actions discussed. 
in Chi. section ar. in violation not only of 31 U.S.C. § 1342, 
but also o~ sect10QS 102 and 7Q6 of the ~Distrative Procedure 

.Act (IAPA·). The agencies' violation of ehe terms of section 
1342 prov1des ~e ba.1s for the'cballenie eo their act10na as 
"contrary to law· wit.hin the meaning (It the APA. HcDonnel.l. 
rJouS1a,s CO];p. v. lIidnall, 57 P.3d. 116. , 11.64. (D.C. Cir. 3.995). 

12 
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executive l::>ranch from construing that e>:ceptioll in such an overly 

broad fashion. 

That 1990 ameD4me~t came in respom;e ~o a 1981 opinion 

iasued by At~orney Gene~ 8eDj~n Civtletti. Attorney Genaral 

Civ11ect1 articulated the tollowing 8ta~~ under which agencies 

would bo allowed to incur payroll obltg&t1ons pursuane to the 

"em.erganc:y· exception: 

First, th.~ must b. aome reasonable and articul.a.ble 
coon.ac1on !:Iet;weea the !t.mctiOA tc:a be performed and the 
sa:ety ot buman life or the p~otection o! property
Sec0D4, there must be soma reaaOlloi\.l)le 11kelihOOC1 that 
the 8afety of h~ lite or the protection of property 
would W c:omprcm1se4, in .QII18 cSagree, by c!elay ill the 
perfOzmaDCe ot the funct;ioQ in ~1~1oa. 

Authgrit:y tor CQDtilmanCe oC Goyernmen:;. gupc:t:ions PUrigg .A 

Tempora;y Lapse i:q APRE'm;i&tiOlll, 5 0'11'. ote. Legal. Counsel 1. 

(Jim. 1991), at 11 (·Civilatti Cp •• ).' As tlw legislativQ 

hiatory of the 1990 amen~eDt to seceion 1342 makes clear, ic w.aa 

ineended to counte~ this overly broa4 interpretation of the 

statute' a ·Qme.~cy· excepc1oa. The conference report explains 

that 

to make clear cbAt • • . ongoing, ragular operations of 
the ~Qram.ntcannoe be .u.tai~d in the absence of 

1 Attorney General Civ1~etti's broad conatruction of the 
emergency except10A wa. baSed in l~e ~rt on the adlniniacrative 
interpretation given by OMB to the similat statutory language ot 
31 U.S.C. ! 1515, which prohib1t. department. and agencies from 
apportioning ap~ropriatea fundS in a mannar that would reault in 
expenditu:-ea at a. ~atQ that could not be 3W!Jtained fo," the entire 
fiscal year withQUt a deficiency appropriation, excepe in the 
case ot "emergeDcies involvin9 the sClfety of h~ life, [or) tha 
protection of property .... ,11 c1viletc1 Op. a.t 13. Whatever 
the force of that analogy iD 1981, i1: has );I.en largely dissipa.ted 
by the 1.990 mnendment to SQct10n 134:2. 

13 



-i • 

..; , 
j 

I 

1 
I 

I 

: 1 

~. , 

~1 
t 
1 

, , 

,I 

• I .... 10,.1 1l/1~ 15:51 ,BREIM:FF & KAISER ., 6168470PPe1Z71 
f-().6"'9 Pe15 

appropriations, except in lill\1ted circ1JD1Stances. These 
changes guard against what tne conferees believe might 
be an overly broad interpreta~ion of an opinion o~ the 
Attoraey aenera1 isaued on January le, 1961, regar~1Dg 
the autho~lcy tor the cont1nuance of GoYern=Qnt 
functions 4u~ing the temporary lapse ot appropriations, 
and affirm that t.he eonstltutioDAl po"er of the purse 
resides with Congress. 

H.R. Conf. Rep. No. 96t, l01st Coog., 24 Se~e. 1~70 (1990). 

Notwiehstacding CcmgreSla' d1saVOWll.l of the Atto~ay 

General' 8 reading of the emergency exCfilption, defendants have 

~er.isted 1n the broad inter.pretae1oA of Wbat constitutes an 

'-elDlirgenc: tyl iDvolviJlg the safety of h~lnUJ. life or the proteceion 

of property.· 'l"hU8, in a recent m.emor:ludwn to ~etendant OMS, 

which forma4 the ~as1s tor OMB'. directivea to &11 execut1v. 

department a an4 agencies COQc:ern~s cQdti~geDCY pLanning tor _ 

lapse i~ appropriation., Assiscane Att,o~ey General Walter 

1)ell1.nger opined that "~Q 1990 amendttene to 31 U.S .C. § 1342 

does not detract from t:he A.ttorney GeJleral' s earlier analyses.· 

Goverpment ORerationa in tbe Event oC ~ w»se in Appr9pd~tioJl§, 

Op. OtC. Lega1 Counsel (Aug. 1995), at 2. Indeed, the Oellinger 

memcrandwn aliiJlierted tbae the guicance cont:a.lned in the Civiletti 

opinion would retain its validity. DOtw1thatanding the 1990 

a=an~t, if t:he requiramene of 's~a reasonable likelihood that 

the satety of hUItan life or the protE:otion ot: property would be 

compt:amised in aome (legree, by delay in the partormance of the 

function in quQat1oD,· were simply modified to read "in some 

siqnificane degree.- ~ ae 8 (~~sis added). 

~ot surprisingly, that m~ification has not resulted in any 

significant change in how the execut ive departments and agencies 

14 
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~vca applied ehe QlJlergenc:y exception. 'I'hat is evident from a 

cursory pGrusal of the coneingency pl~s filed with OMB by thQ 

defendant dep.rtmenta and agencies. SI~ Exhibies to Hobbie 

Dccl., , 4. Indeed, as 18 evident frOM wba t we have said· above, 

the designatioDS of employee. who are ';0 continue work1~g on the 

basis of the -emergency· exception include many • - includiilg the 

individual plaintiff. to ehis ac~l=' • - for whoa. it is 

tmpossible ~o d1sCexD the -imminent- ~reat to lite or property 

em which 8uCh de81gna~ioD&l are to be based. 

111 many eues the agencies' shutd01f'D. plana ev:i.ncQ no attetllJt 

to li~ their ·eIMX9enoy· ~.ignatiODll to a:n.y auch lmminent 

threat, bu~ rather simply rat1cmaJ.ize the coutinuatiol1 of 

business as waual on the t)uls of ~ha ~ortance of the tasks 

they pertorm. For exaIlIple, the Un1eCIC.'L S~ates Mint. has detexmi:oed 

, As is evident from tha declant10cs and poSition 
descr1pt 1OJ18 tbAt are i.!lcludecl in the App.adix, eM iru1i v1dua~ 
plaintiff. 40 not perfo~ functions that fall within ~he 
-emergency- exception. RoAal Walts 1:1 • laboAr-leadAr at the 
'OnieecS States Mint in Dm1"/er. MichelLe Boran i. a comput:er 
prognmmer/analytJt a.t om lle~1rement IQ£onatioll Service. Joel 
Schatley i8 a psychiatric nursing assistant at the Veterans 
Admini8tration Medical C_te~ in Per%1 Point, Ka~lanc!. Jennie 
Isaac works in quality ••• urance, a~JDister1n9 lea8ac aod 
contracell, in the General Semcea AdmiD,l.trae1oJ1. Walter 
Sheff1el~ 18 a team leader of the facilities operations br~nch at 
the Environmental Protection Ageucy, involved in manasing thQ 
agenc;y's physical plant. Timothy Ashton a'h4 Dav1d Skulteey are 
cri m; nal inveatigators amployad by tlle General Services 
Admini.t:~tion. Verett ~elley and Ar.~el. Green are employeG ae 
the t>epartlne11t of LaboJ:; their ~.nvolva. reviewing and pa.ying 
~edical billa. Pamela Burke i. a bill resolution cl.~k employed 
by the DepaJ:'tJNm.t ot Labor Workers Compensaeion Program. Quentin 
Cheeks is employed by ehe District of Columbia Department of 
Bmp~o~n~ Services, D.C. Unemploy.ment Insurance Cammiseion, as a 
claims e~iner. 
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ehat All. of ita func:t:1ons wi.ll be II exeDl!;Jc trom ebutdown,· 

reaaoniag as follows: 

A shutdown of the Mint's c1rcu1at1ng coinage operation 
would cause severe disruption to the naclon's coin 
supply, vieh attendant eccmoadc cS1erupt1on and 
lo.~ .... 

Any coin shortage. or the anticipation by the public or 
such a sl1orca.ge, would ha."e sul:>.t:a.ntial 1nrpLc:t as the 
normal. tlowback of coina to banka vould be d:l.arupted. 
• • • '111e C1az1gar that the ~11c Day feal: a coln 
shor~age is & ~eal one, the Mi21t haaJ already received 
alazml.st calls fraa numismat.i.c publications, 
speculating about a coin 8horta~e shau14 the Hint be 
forc:e4 to 8hutdOlm. 

Co1n short.g •• disrupt lnwineas in general because 
coine are a pr1Jna%y medium ot exchange. In ad4it1on, a 
coils chc)J:t:age would bave a ds'Y'a.st~tU1g impact on 
cert.ain .ector. of the economy th,l.t. rely alJIIQlle 
exclu8ivel.y CD coin., lIuch as the ven4111g macb.ine 
industry, transit authoritiGe. t.laphoae campaaies, 
etc . 

A Mint shutdoWD would also impact an our coinage metal 
auppllerlS and fabr!.oaton, who lDI.y similarly have to 
curtail thei~ Kine relate4 operat iOl18 • 

u.s. Mint. J\JStit1cation for Ixemptlon ~X'OJIl Shutdown (App. 8). 

Other agenc:1ee similarly have jWJtif1ec1 continuing to employ 

staff mambers on the basi. of the perl;e!vec! importance of their 

function8. OPM, ror example, explai~ that it haa 

a c~ol11ng need for strang support in area. rQeently 
and soon to 1Mi privatized. The pertollM.nce of our 
Training and Iavestiga.tions are., ie paramount to the 
success of their pri...rat1zat:.iOl1 errort.. Any lapse of 
performanee 1u tho.. area. will be ~tr~eut~ eo the 
privatized organizat1ons and the 1ndiv1g~ls who work 
there. 

Memorandum of James B. King to AliceK. Rivlin (App. 14). Alld 

1:ha Bureau of IUcohol, Tobacco and Fi.rearms (IIBA'rrll) intends to 

cont~ue the ftfull f~etion· of it. Office of Lagislative Affairs 

1.6 
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because thae office, in,er aliA, ·conducts casQWork for the 

Congress which hac direcC impacc on their constitue~t.' bus1ner.s 

activities thereby affoeting thG private economy. For example, 

Cbe Office of Legislaelve Allairs will typically coordinate the 

resolution of a conatituent'. problem involving licensing or t8~ 

pa)'1neZlt:· which If delaye4 voulcl have adverse iJnp&ct on segments of 

the privata ecQllOlDy.· BA.n Mamoran4U11, App_ 8. 

In other ca.SII, wbile agencies ~'''e er:ad.eavored to link their 

-exeepte4- aet1vi~1es to soma ~eDt threat to li~e or 

property, the link ia, at best, tCu.ov8. Thus, the Department o£ 

lioulliAg and. U%ban n.velopmenc (.IitJ1)-) elCPla1n8 that 

the following aetivi~ies neca.8.~" to avoid imm1DQnt 
threat to the aafety ot humaA 11fe and prope"Y' should 

• ccme1Dua. 

the completion of asset sales conducted in Py ~995 thac 
a.re not: scheduled to ba completed until FT 1.996; 

~ pre.ium an4 any other casb collections; 

management of HOD-owned property and property 
where HOD is znortgagee-in-po88esslon. and 

complet1on of mortgage insurance actions pursuant 
to cammi~nts ente~.a intQ before OceOber 1, 
1995, and a •• et management. 

Department of Houaing al1Cl·U'~b&11 DevelopDent: Programs that MlLy 

be Continued 1n the Absence of F1 199' i\pprcprlations, at 9 (Ap{). 

4). mJI) also plans to continue its II [r]eview of allocation plans 
. ... 

for des1gnae1ng public housing for occupancy Dy disabled 

familieD, elderly families, or mixad populations,· because 

"failure to do 80 in same ~a.e8 could ra8ul~ in tmminen~ threat 

to the safety of human life for people with disabilities who are 

17 
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cu~rently living in HOD-assisted housing because ot their needs 

for structural1y accessible housing, if they ware to lose ~he1r 

housing. II .lsL. at 12. 

In yet oeber caSes, agencies have .~ly designated cercain 

employees as I essen.tial.- withoue rurthfll' explanation. In many 

liucb cases. ~ha link to ina:1nent chrea1:'s to life or propCirty i.s 

ditficul.t ~o 41scenl.. For exiPmple, 111 the Depar1:lnent: of Labor 

(IDOLI), the Bu%eau o~ Labor S~ati8tic. intends to coneinua tbQ 

eulpl.oyment ot employeu 4eelll8C1 'ClII.ent tall in its otf ice o~ 

Comm1asionar, Office of PJ:'ices and Living Con41cions, Otfice ot 

Compe.asat1.OIl and 'Working Conditioua, C·ffice ot PublicatioDs, 

Office of ~loymeDt • l1I1employment St.atiatice, otric:e of 

Administration, an4 variOD field offic:es. Bureau of Labor 

Stat18clcs Plans to Suspend Operations (App. 7). Or, ~o ~ake 

another example, DOL' a ottica ot Publ:l.c Affaix8 plans to coneinue 

-essential function.- such as 'pras8 :secretary duties,

'writing/planning,' -public inquixies,· -news release 

preparaeionJd1.tribueioD,· and ~prof6ca10Dal augisvisual 

support. I OPA'. S1.Jepenaion of Operat ions Plan (App. 7). 

The examples could. be mltipllecl many times, but the point. 

should be clear. In numerous c&aes, tho defendant departments 

anci agencies are making use of the I,:mergen<:y" exception of the 
... 

AntideficiGnc:y Act to c2c precisely whAt CongrOQIa int.ended through 

its 1990 U\~t to torbic1: t.o mai.ptain the I ongoing, regular 

18 
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functions of government .- 31 U.S.C. 5 1342.' We do not, of 

courDe, ~an to suggest that chese routine functions of 

government are Doe j,mportant. BUt that a fullction is important 

.- or ·eseenti~,· a8 the agency designations often put it .- is 

not ehe teat for "het.he~ it znay contin\.'1' in the abuence of 

appropriations. Both the plaiD languas". and the leglslat1~ 

h1atory of sectioD 13'2 IDilke that. quite clear. Only when the 

tN.pen.ion of gov.~nt functions would -jpi11,nt.1x threat-en tlle 

sa!ety crt hUman lite or the protection of property' may the 

emergency exception ba 1UVOked. 

B. Platut~fe8 Will Be Irrepa.abl:r Hal:med tJDlea8 
. The court'; :IB IU9' I. TIP 

Un1e.. t.bi. Court i.Ques a TRO, plalDtiffB and the plai~eiff 

C1&5. will be requ1:a4 to work without pay during the lapse in 

appropriations in violation of law. Plaintiffs vill have worked 

and will baYe incurred the expense. nacesaary eo work, such as 

cOlZllZlUcing, childcant, and clothing couts. And yet, Wlc;ier 

e.t~i8he4 law. there will be no r~~7 at la~ for the injurie3 

t.o plaintiffs, because the Court eam1.)t canst 1 tutionally order 

Congress to appropriate th~ ~ney nec~s8ary to eompQnSata 

plaintiffc for pertorming the servic •• at issue. 

I Wieh reap6ct to a nlllDber ot tJle de'tendant dep_rtxnentli anc! 
agencies, the proportion ot the workforce th~t haa been 
designated as carrying out -emergency· functions i. in itself 
8trOD9' evi4ence that what. is at issue here :1. in reality 
maint~~ce o~ the ongoing, regular runctions ot government. ror 
example, of the 98,545 parsons ~layed by the Department of 
Justice, 64,715 .- nearly two-t-hirdS _. have been designated for 
emergency-relatea duty. ~ Dapartm~nt ot Justice contingoncy 
plan (App. 6). 
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The 1aw ~6 clear ~ha~ a [wI ben the rele~ant appropriation has 

lapsed . • . ~he federal eou~s are without authority to provine 

JUOnetiLry rel.iee.· Cjtry Qf Hqu,cton, TexAa y. pept.. of BOijsing ~ 

P:x:han peyelopmeptl 24 P .34 14211 1.428 ':D.C. Cir. 19"). Th\J.8, 

where, .. here, an 1nd.ivi«ual performs personal services foz: 

which no runda hav. been appropl:'iaee4, he or sha 1. ae the mercy 

o~ Congress" a.pp~gpr1aticas authority. Congress may B.P9ropriata 

to C:OIIIpeD.a~. the 1Dd:i.vidual for rendering personal eer:vices or 

IlOt, iL8 it Choose .. , and a court .. ~ IlCot order Congress to 

exercise its appropriations power 11:1 t hi. eircum8t-.nce • 

As the D.C. Circui~ .ueclDc~ly ~tated, -tilt i. beyOnd 

41apute that a ted.aLl court: cannot ol."'der the obligation of tunds 

~or which there i. DO appropriat:ion.· Roche.ter Pure WateE' 

Dilt. y, IPA, 9'Q '.24180, 184 (D.C. Cir. 1992). ~ IlaQ 

National aa.·n of Regigpal Qpupsill y. Cgltla, 564 P.24 583, S89 

(D. C. Cir. 1917) (-if [bu.dget. authozoity] ~oe8 not ex:1at, either 

because it was never pxov1oed or bee,us. it has terminated, the 

COl1llt1tuelon prohibit. tlla c:oures frc:CIl crea~UL9 it DO matte~ how 

compellini' the aquie1a.-): ambAc:h v • ..Itil. 6'6 P.24 974. 986 

(D.C. Cir. 1982) (·[o]nee the [appropr1ate4] chapter 1 t~ ara 

distributed to the States and ob11gated, they cannot be recouped. 

It will be impo •• ible in the abSence of a preliminary injunction 
"-

(prohibiting the c!i8tr1but.ion of ebe f\l%1ds) to award pla.1nti.tfs 

th~' relief they request 1~ they should eventually prevail on thQ 

merlt:.-). 

20 
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This uniform precedent establisbes e~t pl~intif~s and the 

plain~1tr class will suffer irreparabl. ~ it the TaO ~s not 

enterec! becIWse they have DO adequate l-~4y at law ir they are 

:eqaired to work without pay dur1n~ tho lapa. 1n appropriae1QQs. 

C. Defendant. Will Not B. Haxmed • - And the Public 
Inter.at Will Be Sexve4 - - It Pefendant8 Are Prohibit.ed 
P;pm Ipgagiog m Pnl 'yCul. ag'*=",:!~~..;IColQMn.d ... ulllaellJle.II.-. ______ _ 

Plaintiff. havo ~ly demanstrate4 their likelihood o~ 

IiJUCCeS8 on the merita in pare A. In 80 doing, plaintiffs showed 

that tbe g'OYerDllfC1tal deled-ntB are. e~a9'ec1 111 UDlaw~l agency 

e0a4uct. xt. would be oM iDd.eec! for ~.fN1C'b!Pt8 to argue that 

thay -. federal govemment departJllm:lt9 and agenc1es - - woul.do ~~ 

ha%med by a TRO requ1"iDg them to cease violating federal law. 

ADd, 1D. ~act. there would be no baJ:m 1;0 ~eDda.nts • 

The deten4aDt federal departmeut~ aDd agone i.. may employ 

only such employee. ·u Cgagn:ss may appropriate for from year to 

year.· 5 U.S.C. I 3101. DefcdaDts haYe DO le9'ielzllate 1neereet 

in operating beyond tbe .cope of thai r app~riated funds by 

requir:S.ng eII1Ployee8 to work without pay. The Constitl1tion. 

1oc&tes in Ccagreas ~e &utbority eo app~opr1&te money, ~ U.S. 

Const .• 1U't. 1, § 9, c1. 1, aA4 thus the responaib!lil:y tor 

making the "clift1cult j\ldgmants • • . • a to t.he CCIDI1\.Oll good.· 

Office ot Per&Qooel Mapnq;mapt y, Bi'!hMQnd, 496 U.S. 414, 428 ... 
(1990) • 

',; That lat.ter point ill detetmiaat ive also of where the public 

i~eere8c in thi. proc8adta9 11=8. ~he interest ot all cit1~eas 

and of ehe government, in sum the tn'.blio interest, is vested in 
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the constitut~onal functioning of our radaral syscem of 

govermllel1t. By requiring employeQs to "ork without pay. the 

~ef~ndane federal department. and agencies have arrogated unto 

themselve. judgments about the coaaon good. that are Congress' Co 

make. An order entering a TR.O prohibiting the unlawful federal 

agency and department conduct would se~~ the public good by 

pre8e~ing the Coo8tltutioa'. alloca~1oQ of responsibi~it1es 

beeveen tbe executive ancS legislative ~raD.Ch ••• 

IV • COl!!CLPS;ON 

Wherefore l tor all the reasOAll set forth in this memorand\\m 

in aupport of pla1nC.1~t8' motion for a no, plaintiff. req\,lest 

~hat the Coure enter the TRO eet forth 1~ plaintiffs' proposed 

ordQr • 
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INTRODUCTION 

Defendant. .ove to dismiss this action for lack of an actual 

cas. or ·controversy.· On November 20, 1995, Congress passed and 

the Pre.ident signed legislation which authorizes both continuing 

agency operations through December 15, 1995, and retroactive 

payaent for all federal employees (including All plaintiffs). H.J. 

Res. 122, Pub.L. No. 104-56 ("continuing resolution"). 

Emphatically, then, no plaintiff today -- nor any other 

federal employee -- has been or is being required to work without 

pay. At the time of the TRO bea.ring in this case, the Court noted 

that "not one plaintiff hard] alleged that he or she has failed to 

receive a paycheck." Transcript of Court Ruling, 11/17/95 

("Ruling") at 10. The Court also noted that "Congress has always 

appropriated funds to compensate government employees for their 

services rendered" during a lapse in appropriations. The Court 

therefore found that it was "purely speculative" whether "anyone 

will ever be denied a paycheck for services rendered during this 

budgetary impasse." ~. 

The Court's holding concerning the speculative nature of' 

plaintiffs' injury applies A fortiori now, in light of passage of 

the recent legislation. It is not only purely speculative but also 

counterfactual that any plaintiff -- or any other federal employee 

-- would lo.e a day of pay because of a lapse in appropriations. 

• Defendants submit this motion at this time pursuant to the 
Court's Order of November 22, 1995. In moving to dismiss at this 
time, defendants do not waive any other objections which they 
might have to plaintiffs' action •. ~, ~, Rule 12(b)(1), 
12(h), Fed.R.Civ.P. 

t 



Tbat thia eventuality might 80aeday occur is dependent upon a chain 

ot a.aumptions and multiple variables. 

~o begin, there' is no basi. to assert now that appropriation 

laeJialation governing some or all tederal agencies will not be 

passed into law by December 15th. 2 Such legislation could be in 

the tora of a ahort-term continuing resolution, or long-term agency 

operating legislation. It is impossible to know at this time which 

agenci .. would be covered by such leqislation but, in any event, 

tederal employee. at these agencies could not claim injury. Nor 

does anyone know at this time when any appropriation lapse for an 

agency vill occur, the agencies affected, the duration of any such 

lapse, vhetherthey might alter or adjust their existing 

contingency plans in a vay that affects a plaintiff, whether any 

paychecks might be missed -- and paychecks would be unlikely to be 

missed prior to early January 1996 if a lapse of longer duration 

than the recent lapse occurs on December 16, 1995 -- or whether 

2 since commencement of this lawsuit, Congress has approved 
and the President has' signed appropriation legislation governing 
the Department of Energy, Energy and water Development 
Appropriations Act 1996, Pub. L. No. 104-46 (November 14, 1995); 
the Department of Transportation, Pub. L. No. 104-50 (Nov. 15, 
1995); and the Department of the Treasury, the Office of 
Personnel Manaqement, the General service Administration, and the 
National Archives. P.L. No. 104-52 (Nov. 19, 1995). Further, 
defendant Securities and Exchanqe Commission was not at all 
affected by the recent lapse in appropriations, nor would it be 
affected by a lapse occurring on December 15, 1995. Declaration 
of Diane Campbell, attached as Exhibit A, " 5, 6. A declaration 
going to the Court's jurisdiction will not convert a 
jurisdictional aotion into one tor summary judqment -- ~ ~ 
v. Greater Cleveland Transportation Co., 895 F.2d 266, 269 (6th 
eire 1990); Augustine v. United states, 704 F.2d 1074, 1079 (9th 
Cir. 1983). 
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Congress will once again, as it always has in the past, authorize 

payaent for services rendered during the lapse. 

Article III of the Constitution limits this Court's subject

aatter juri.diction to actual cases and controversies. Whether 

analyzed in teras of standing, ripeness, or .ootness, the lack of 

any pre.ent injury, and the unlikelihood of any future injury, 

underaine plaintiffs' request that this Court adjudicate this 

.atter, and in.tead aandate its dismissal. We demonstrate in Part 

I of our Argument that the Court should dismiss this action for 

want of an actual case or controversy. Even assuming, arguendo, 

that the Court finds an actual case or controversy, however, we 

demonstrate in Part II that prudential considerations closely 

related to Article III should prompt the Court to withhold review. 

STATUTORX AND REGULATORY BACKGROUND 

Defendants set forth the general statutory and regulatory 

background governing this case in Defendants' Memorandum In 

Opposition '1'0 Plaintiffs' Motion For A Temporary Restraining Order, 

11/15/95 ("Def. Mem.") , at 4-8. Since that time, of course, 

Congress has passed the continuing resolution, which provides 

appropriations through December 15, 1995. PUb.L. No. 104-56, S 

106. Section 107 provides that the continuing resolution shall 

cover -all obligations or .expenditures incurred for any program, 

project, or activity during the period for which funds or authority 

for such project or activity are available under this joint 

resolution.- Further, legislation governing appropriation 

- 3 -
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authority bas been passed for several government agencies. ~ 

note 2, supra. 

ARGUMENT. 

I. THE COURT SHOULD DISMISS THIS ACTION FOR LACK 
OF AN ACTUAL CASE OR CONTROVERSY 

Article III of the Constitution allows federal courts to 

adjudicate only actual, ongoing cases or controversies. Lewis v. 

Continental Bank Corp., 494 U.S. 472, 477 (1990). Article Ill's 

ca •• or controversy requirement is "not merely a troublesome hurdle 

to be overcome if possible so as to reach the 'merits' of a lawsuit 

which a party desires to have adjudicated." Vallev Forge Christian 

College v. Americans united For Separation of Church and State, 454 

U.S. 464, 476 (1982). Rather, the requirement is "founded in 

concern about the proper -- and properly limited role of the 

courts in a democratic society." Warth v. Seldin, 422 U.S. 490, 

498 (1975). 

Thus, the "threshold question in every federal case, 

determining the power of the court to entertain the sui t" is 

-whether a 'case or controversy' exists between the plaintiff and 

the defendant." Warth v. Seldin, 422 U.S. at 498. The case-or

controversy requirement "ensures that the court will undertake 

resolution only of issues that are concrete and sharply focused, 

and bars the court from addressing disputes that are imagined 

rather than real." COmmunity For creative Non-Violence v. Hess, 

745 F.2d 697, 700 (D.C. Cir. 1984). Federal courts have no 

authority to decide "questions that cannot affect the rights of 

litigants in the case before them," and must confine themselves to 

- 4 -



r •• olving "real and substantial controvers[ies] admitting of 

apecific relief through a decree of a conclusive character, as 

diatinguished from an opinion advising what the law would be upon 

a bypothetical atate of facts." Lewis, 494 U.S. at 477. 

'!'he Article XII case or controversy requirements apply as 

forcefully to declaratory relief as to any other form of relief. 

Golden v. Zwickler, 394 U.S. 103, 108 (1969); Penthouse 

International Limited v. Meese, 939 F.2d 1011, 1018 (D.C. Cir. 

1991). The pertinent inquiry for declaratory relief is whether the 

fact. alleged, under all the circumstances "show that there is a 

aubstantial controversy, between parties having adverse legal 

interests, of sufficient immediacy and reality to warrant the 

issuance of a declaratory judgment." ,Ig., quoting Preiser v. 

Newkirk, 422 U.S. 395, 402 (1975) (emphasis supplied in Preiser); 

... Al&2 City of Houston v. ~, 33 F.3d 1421, 1429 n.6 (D.C. Cir. 

1994). 

Finally, the Article III case or controversy requirement 

·subsists through all stages of federal judicial proceedings, trial 

and appellate." Lewis, 494 U.S. at 477. It is "not enough that a 

dispute was very much alive when suit was filed • • • The parties 

aust continue to have a 'personal stake in the outcome of the 

lawsuit. ,.. lJi.; AU Al.I.2 United States Parole COmmission v. 

Geraghty, 445 U.S. 388, 397 (1980); Clarke v. United States, 915 

F.2d 699, 701 (D.C. Cir. 1990). 

- 5 -



~e doctrines of standing, ripeness and mootness are 

interrelated; each has its roots firmly set in Article III, and, as 

we .how below, each requires dismissal of this action. 

A. Plaintiffs Lack Standing To Maintain This Action 
Because Any Future Injury To Them Is Altogether 
Conjectural And Speculative 

T.be doctrine of standing is -an essential and unchanging part 

of the ca.e-or-controversy requirement of Article III, - T. S 

Products. Inc. v. tlnited states Postal Service, ___ F.3d ___ , 1995 

WL 627752 (D.C. cir. 1995), -perhaps the most important of the 

[Article III] doctrines~- Allen v. Wright, 465 U.S. 737, 750 

(1984). To meet Article III standing doctrine requirements, the 

plaintiff must make three showings: that he has "personally 

suffered some actual or threatened injury as a result of the 

putatively illegal conduct of the defendant;" that the injury 

-fairly can be traced to the challenged action;" and that the 

injury is "likely to be redressed by a favorable decision." Valley 

Forge, 454 U.S. at 472. The injury required for Article III 

standing is an "invasion of a legally-protected interest which is 

(a) concrete and particularized • • • and (b) actual or imminent, 

not 'conjectural' or 'hypothetical. '" Lui an v. Defenders of 

Wildlife, 504 U.S. 555, 560 (1992). -Particularized" means that 

the injury aust affect the plaintiff in a personal and individual 

way.- 14. at 560 n.l. This "injury-in-fact" requirement 

constitutes the -irreducible constitutional minimum of standing." 

Marathon oil Company v. Federal Energy Regulatory COmmission, ___ 

F.3d ___ , 1995 WL 627762 (D.C. eire 1995). 

- 6 -



A litigant alleging only future injury "confronts a 

liqnificantly more rigorous burden to establish standing." united 

transportation union v. Interstate Commerce COmmission, 891 F.2d 

908, 913 (D.C. Cir. 1989) (emphasis supplied). For such a litigant, 

"the bara .uat be 'entirely impending,'" Babbitt.v. United Farm 
-Workers Hational Union, 442 U.S. 289, 298 (1979), and both "real 

and iaaadiata," and not "conjectural or hypothetical." city Of Los 

Angeles v. Lyons, 461 U.S. 95,102 (1983). It is insufficient for 

the plaintiff to allege that he "can imagine circumstances in which 

he could be affected by the agency's action." United States v. 

Students Challenging Regulatory Procedures (SCRAP), 412 U.S. 669, 

689 (1973). If the plaintiff fails to demonstrate a real and 

immediate injury, no other inquiry is relevant and the complaint 

Ihould be dismissed. Schlesinger v. Reseryists Committee To Stop 

The War, 418 U.s. 208, 227 n.16 (1974). 

Plainly, because of November 20th continuing resolution, no 

plaintiff is suffering any present injury attributable to the 

practices he or she challenges. No plaintiff is presently required 

to work vi thout pay, and no plaintiff missed a day of payment 

attributable to the recent lapse in appropriations.' Plaintiffs 

, Plaintiffs may contend that the "wrong" they suffered is 
the .ere requirement that they work during a lapse in 
appropriations. ~ Complaint, !! 52, 57. But this cannot be 
the concrete and particularized injury necessary to meet the 
injury-in-fact requirement of the standing doctrine. The Court 
recognized as much when it noted that "not one plaintiff ha[d] 
alleged that he or she has failed to receive a paycheck," and 
that it was therefore "purely speculative" whether "anyone will 
ever be denied a paycheck for services rendered during this 
budgetary impasse." Ruling at 10. At this point, there is only 

(continued ••• ) 
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are flatly wrong when they suggest that it is sUfficient to 

.stablish their standing only at the outset of the case. 

'transcript, 11/20/95, at 9. ~ Lewis, 494 U.S. at 477 ("not 

enough that a dispute was very much alive when suit was filed •• 0 • 

~e parti ••• ust continue to have a 'personal stake in the outcome 

of the lawsuit'''). Those plaintiffs who cannot establish their 

.tanding throughout the litigation may not continue as plaintiffs. 

'asabil v. Poster, 28 F.3d 1249,1252 (D.C. Cir. 1994). Here, none 

of the plaintiffs can establish standing. 

Soae are working pursuant to appropriations bills that cover 

their agencies' operations for fiscal year 1996. For example, 

plaintiff Borden is an employee of the Office of Personnel 

lIanag_ent, Complaint, I 4, and plaintiffs Issac, Ashton and 

Skutley are employees of the 0 General Services Administration, 

Complaint, II 7, 9, 10, which is funded. for Fiscal Year 1996 

through P.L. No. 104-52. ~ note 2 , supra. In addition, 

plaintiff Walz, an employee of the United States Mint, a component 

of the Department of the Treasury, is paid pursuant to a revolving 

trust fund available for numismatic operations and programs, 31 

D.S.C. S 5134, and therefore not affected by the recent lapse in 

appropriations or the continuing resolution. 

11/16/92, at 41-42.4 

'( ••• continued) 

~ Transcript, 

a "purely speculative" fear of future injury, rather than a 
concrete and particularized injury. 

4 Public Law No. 104-52 broadens this revolving fund to 
apply to all operations of the Mint. 
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All to those who aay find themselves workinq in a lapse 

aituation at aome aubsequent time -- and it is not possible to say 

at this point which plaintiffs aight be required to work during 

.uch a lapse, or when that lapse might occur -- the likelihood of 

their future injury is indeed remote. FUture injury for such 

plaintiff. would depend upon the hypothetical chain of events and 

aultiple variables described at the outset, involving the 

uncertainty of any future lapse in appropriations -- when it aight 

occur, and which agencies and which plaintiffs might be affected. 

Given this uncertainty, .it is clear that no one in the federal 

government today faces an 

iamediate" future injury. 

"entirely impending," or "real and 

Rather, the likelihood of future injury is founded upon 

conjecture and contrary-to-fact hypotheses at least as speculative 

as that which the Supreme Court found insufficient to meet Article 

III requirements in Lyons. The complainant in that case alleged 

that he had been injured by an unjustified "chokehold" administered 

by a Los Angeles policeman, and that he "justifiably fears that any 

contact he has with the Los Angeles Police officers may result in 

his being choked and strangled to death." The Court held that the 

request for injunctive relief forbidding the use of such chokeholds 

failed Article III requirements, finding no realistic threat to the 

complainant. 461 U.S. at 106-07. It was unduly speculative 

Whether he ·was likely to suffer future injury from the use of the 

chokeholda by police officers.· I,g. at 105. Because Lyons had not 

.. de a shovinq that he vas realistically threatened by a repetition 

- 9 -



of hi. paat experience, -be bas not met the requirements for 

aeeking an injunction in federal court." 14. at 109. 

Following Lyons, the court of appeals in Branton v. Federal 

Communications Commission, 893 F.2d 906, 909 (D.C. Cir. 1993), 

found that the imminence required under Article III was lacking for 

a petitioner who challenged a Federal Communications Commission 

deciaion not to take action against a broadcaster wbo had used 

indecent language on one of ita programs. "While there is, of 

course, aome chance that somewhere, at some time, the petitioner 

.ay again be exposed to.a broadcast indecency as a result of the 

Commission's decision," the court held that that possibility was 

-far too remote and attenuated to establish a case or controversy 

under Article III.· ll.' The threat here of injury at some point 

in the future is at least as remote and unrealistic as that facing 

the complainant in Lyons, and the petitioner in Branton. 

Further, one principal purpose of the Article III standing 

requirement is to "assure that the legal questions presented to the 

court will be resolved, not in the rarified atmosphere of a 

, ~ Al§Q Energy Transportation Group. Inc. v. Maritime 
Administration, 956 F.2d 1206, 1215 (D.C. Cir. 1992)(where 
transportation group could ·only SUffer competitive harm if it 
enters the market for carrying [liquid natural gas] to the u.s. 
in the future, and it has shown little evidence that such entry 
is probable • • • potential harm is too speculative to satisfy 
Article III'. requirement that the injury be • • • not 
'conjectural' or 'hypothetical'"); united Transportation Union', 
891 F.2dat 913 (allegation that petitioners "stand to be hurt" 
by proposed agency rule is ·'unadorned speculation' • • • [which] 
seems. but a shadow in the midst"); Harrington v. ~, 553 F.2d 
190,208 (D.C. Cir. 1977) ("that the alleged harm is to occur in 
the future can • • • lessen the concreteness of the controversy 
and thus aitigate against a recognition of standing"). 
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debatinq society, but in a concrete factual context conducive to a 

realistic appreciation of the consequences of judicial action." 

Valley Forge, 454 U.S. at 472. In this way, the court can decide 

the case ·with 80me confidence that its decision will not pave the 

way for lawauits which have some, but not all, of the facts of the 

ca •• actually decided by the court." 14. 

H.re, the Court cannot know the circumstances 8urroundinq any 

future injury. It cannot know at this point whether any qiven 

plaintiff will be desiqnated an excepted employee durinq the next 

lapse in appropriations; 'it cannot know when that lapse will occur; 

and' it cannot know the precise requirements of the particular 

aqency continqency plan desiqnatinq excepted employees, or whether 

that lapse will result in any excepted federal employee missinq a 

paycheck. The "concrete factual context" so essential to Article 

III standinq is altoqether missinq, indicatinq that plaintiffs 

cannot come close to demonstratinq that harm to them is "entirely 

impendinq," Babbitt, 442 U.S. at 298, or that they face a future 

injury that is "real and immediate." Lyons, 461 U.S. at 102. 

Rather, the injury which plaintiffs face is, as the court has 

already found, ·purely speculative," and entirely inSUfficient to 

aeet Article III standinq requirements.' 

, An orqanizational plaintiff such as the American 
Federation of Government Employees ("AFGE") has standinq only if 
it can .how that its members would otherwise have standinq to sue 
in their own riqht, International Union. YAW v. Brock, 477 U.S. 
274, 282 (1986), a showinq which cannot be made here. In 
addition, AFGE would have to show that "neither the claim 
asserted nor the.relief requested requires the participation of 
individual members in the lawsuit." 14. To the deqree that 

(continued ••• ) 
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B. ~i. Action Is Not Ripe For Decision 

Ripene •• enter a the Article ~II ·case or controversy· picture 

in the -determination whether the requisite injury is in sharp 

enough rocus and the adverseness of the parties concrete enough to 

perai t a court to decide a real controversy and not a set of 

bypothetical possibilities." Martin Tractor Co. v. Federal 

Election Commission, 627 F.2d 375, 379 (D.C. Cir. 1980). The 

ripene.a doctrine aeeks to "prevent the courts, through avoidance 

of premature adjudication, from entangling themselves in abstract 

di.agreements over administrative policies." Abbott Laboratories 

v. Gardner, 387 U.S. 136, 147-48 (1967). Ripeness is also designed 

to protect agencies from judicial interference ·until an 

administrative decision has been formalized and its effects felt in 

a concrete way by the challenging parties." ~. Courts determine 

ripeneas by evaluating "both the fitness of the issues for judicial 

decision and the hardship to the parties of withholding court 

consideration." ~. 

'( ••• continued) 
plaintiffs challenge the manner in which specific agencies apply 
atatutory standards in determining excepted functions, they would 
have difficulty making this showing because of the very fact
specific circumstances surrounding any agency's designation of 
excepted employeea and functions. Finally, AFGE would have to 
show that the "interests it seeks to protect are germane to [its) 
purpose." 14. The Court could legitimately ask how it is 
germane to AFGE's purpose to ask the Court to issue an order 
which would take away from plaintiffs and other excepted 
employees the obligation the United States has recognized to pay 
them for services rendered during a lapse, and place them in the 
furlough category, for which the United states has recognized no 
auch obligation. ~ Def. Mem., Ex. E at 3; Transcript, 
11/16/95, at 28-33. 
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The nature of the injury figures in both the fitness and 

bardship inquiries. If the injury asserted is one which will occur 

in the future, its occurrence must be -reasonably certain and 

clearly describable for the action to be deemed 'ripe' for 

adjudication.- Martin Tractor, 627 F.2d at 379. -The mere 

potential for future injury is insufficient to render an issue ripe 

for review.- Alascom. Inc. v. Federal COmmunication Commission, 

727 F.2d 1212, 1217 (D.C. Cir. 1984) (emphasis in oriqinal). A 

peti tioner -cannot show hardship by positing a apeculati ve or 

hypothetical future harm.- National Resources Defense Council v. 

United states Equal Protection Agency, 859 F.2d 156, 167 (D.C. Cir. 

1988). In order to be -ripe for review,- the -disagreement must 

not be nebulous or contingent but must have taken on fixed and 

final shape so that a court can see what legal issues it is 

deciding, what effect its decision will have on the adversaries, 

and some useful purpose to be achieved in deciding them." Public 

Service COmmission v. Wycoff Company, 344 U.S. 237, 244 (1952). 

In Consolidated Edison Co. v. Herrington, 752 F. Supp. 1082 

(D.D.C. 1990), aff'd, 927 F.2d 1227 (T.E.C.A 1992), Judge Harold 

Greene dismissed as unripe a request for declaratory and injunctive 

relief in a situation aimilar to that facing the plaintiffs here. 

Tbe case was brought by three manufacturing and utility companies 

with an interest in a Department of Energy ("DOE") escrow fund 

created as a result of DOE's settlement of crude oil overcharges. 

Just as the plaintiffs here contend that they might some day lose 

pay because of a lapse in appropriations, the plaintiffs in 

, - 13 -



Herrington contended that the fund might prove insufficient to meet 

their clai .. in full. Judge Greene found that the plaintiffs' 

clai .. -involve nothing aore than a mere potential for future 

injury.- 727 F. Supp. at 1085. 

'!'be key issue in the case, whether the fund would meet 

plaintiffs' claims in full, depended upon -the outcome of a number 

of future events, none of which can be anticipated or predicted 

with certainty.- 727 F. Supp.· at 1085. The court found that 

plaintiffs' arguments about the sufficiency of the fund "sit atop 

a pyramid of predictions and assumptions, one piled on top of 

another, about what claimants will do, what [DOE's adjudicative 

unit] will do and what the various courts that hears these claims 

viII do." .lSi. "It is this very kind of hypothesizing about future 

events that the ripeness doctrine was intended to prevent," the 

court beld. l,Q. 

We have already seen in this case the "pyramid of predictions 

and assumptions," and the "hypothesizing about future events" which 

the Court would have to make in order to find an injury to any of 

the plaintiffs. Any claim that a plaintiff may at some future time 

aiss a paycheck because of a lapse in appropriations is "not 

reasonably certain.- Martin Tractor, 627 F.2d at 379. Rather, it 

i. Da uncertain. i.U Def. Mem. at 14, 25-28 , Ex. E at 3. 
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Plaintiff. can do no better than allege the -mere potential for 

future injury, - which, under Alascom, is - insuff icient to render an 

i •• ue ripe for review.- 727 F.2d at 1217.7 

C. Because Of The Passage Of The continuing 
Resolution, This Action Is Moot 

Federal court. aay not -give opinions upon moot questions or 

abstract propositions, - or -declare principles or rules of law 

which cannot affect the matter in issue in the case before it." 

Church of Scientology of California v. United States, 506 U.S. -' 
113 S. ct. 447, 449 (1992), QUoting Mills v. Green, 159 U.S. 651, 

653 (1895). No controversy is presented "when the question sought 

to be adjudicated has been mooted by subsequent developments." 

'last v. Cphen, 392 U.S. 83, 95 (1968). A case is moot when 

-neither party has a legally cognizable interest in the final 

determination of the underlying questions of fact and law." county 

of Los Angeles v. Dayis, 440 U.S. 625, 631 (1979). In an action 

for injunctive relief, "there must be some present harm left to 

enjoin, - for "[olnce the movant is no longer in harm's way, a 

aotion for an injunction becomes moot." Taylor v. Resolution Trust 

Corp., 56 '.3d 1497, 1502 (D.C. Cir. 1995). 

7 Plaintiffs may contend that their action is ripe for 
review because they intend to raise "purely legal issues.- That 
a case presents only legal issues is not, in itself, sufficient 
to render the case ripe for review. Alascom, 727 F.2d at 1217. 
Indeed, that is the essence of seeking an advisory opinion from 
the Court. Lewis, 494 U.S. at 477; Penthouse, 939 F.2d at 1018. 
Moreover, it is unlikely that a challenge to the manner in which 
defendants have interpreted statutory directives to determine 
excepted functions could ever be purely legal in nature. Even if 
plaintiffs were to eliminate all factual issues from their 
challenge, defendants might be required to present extensive 
factual evidence to rebut the challenge. 
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Aasuaing that plaintiffs might have been in "harm's way" during 

the recent lapse in appropriations, their claims have since been 

rendered .oot by the continuing resolution. Their position is 

therefore analoqous to that of the plaintiff in Golden v. Zwickler. 

In that ca.e, Zwickler had been convicted of distributing anonymous 

literature concerning a Congressman in connection with an election 

campaiqn, in violation of state statute. Zwickler asserted in his 

coaplaint that he wished to distribute such literature in a future 

election and sought a declaratory judqment that the statute 

infringed his first amenclment rights. By the time the case reached 

the . Supreme Court, the Congressman who was the subj ect of 

Zwickler's handbills had left the House of Representatives. 

Justice Brennan, writing for the unanimous Court, held that a case 

or controversy no longer existed. 

Justice Brennan found that it was "most unlikely that the 

Congressman would again be a candidate for Congress," and therefore 

the parties did not have adverse legal interests of "sufficient 

i~ediacy and reality" to warrant judicial relief. 394 U.S. at 

109. It was "wholly conjectural" that "another occasion might 

arise when Zwickler might be prosecuted for distributing the 

handbills referred to in the complaint." 1li. Zwickler's assertion 

that the Congressman might again run for elected office was "hardly 

a substitute for evidence that this is a prospect of 'immediacy ~nd 

reality.'" ~. The power of federal courts "arises only when the 

interests of litigants require use of this judicial authority for 
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their protection against actual interference. 

threat is not enough." ~. at 110.' 

A hypothetical 

Given passage of recent appropriation legislation, whatever 

questiona plaintiffs aight raise about the legality of the 

requir_nt that some designated federal employees continue to work 

durill9 • lapse in appropriations, or whatever objections any 

plaintiff .ight have to his or her agency' 8 contingency plans 

identifying such workers, have lost their character as a "present, 

live controversy of the kind that must exist if we are to avoid 

advisory opinions on abstract issues of law." HAll v. Beals, 396 

o.s. 45, 48 (1969). Any judicial resolution of the issues 

plaintiffs now seek to litigate would amount to an advisory 

opinion, based upon a hypothetical, imagined threat. Article III, 

however, permits the exercise of the Court's judicial authority 

only for "protection against actual interference," Zwickler, 394 

O.S. at 110, and precludes the Court from protecting plaintiffs 

against imagined future injury. 

D. This Action Fails To Meet The "Capable of 
Repetition, Yet.Evading Review" Exception 
To Mootness 

Plaintiffs contend that this case fits within an exception to 

the Dlootness doctrine for cases "capable of repetition, yet evading 

review." Transcript, 11/20/95, at 5-6, 11. The court need not 

reach this issue if it concludes that plaintiffs lack standing or 

that the issues they seek to adjudicate are not ripe. City of 

• ~ Ala2 Lewis, 494 O.S. 472 (challenge to statute moot 
when statute amended); Clarke v. United states, 915 F.2d 699, 
704-05 (D.C. Cir. 1990) (case moot when statute expired). 
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Bouston, 24 P.3d at 1429 (where specific claim moot, forward

looking relief aay be available "so lonq as the plaintiff has 

.tandinq to bring such future' challenge and the request for 

declaratory relief i8 ripeR). 

Further, the capable-of-repetition doctrine "applies only in 

exceptional situations, and generally only· where the named 

plaintiff can Jaake a reasonable showing that be will again be 

subjected to the alleged illegality." Lyons, 461 U.S. at 109. The 

doctrine requires at a minimUJD that there be "some coqni zable 

danger of recurrent violation, something more than the mere 

possibility vhich serves to keep the case alive." United states v. 

W.T. Grant, 345 U.S. 629, 633 (1953). It is Rnot enough that the 

plaintiff can imaqine ciTcUJDstances in which he could be affected 

by the aqency's action." Prieser v. Newkirk, 422 U.S. at 403. 

To show that the case meets the repetition prong of the 

. exception, the plaintiff must demonstrate that R(l) the challenqed 

action is in its duration too short to be fully litiqated prior to 

its cessation or expiration Arut (2) there [is] a reasonable 

expectation that the AAma complaining party would be subjected to 

the same action again." Clarke, 915 F. 2d at 703 (emphasis 

supplied) • It is simply not enough that someone, at sometime, 

aiqht .uffer the same barm. Murphy v. Illmt, 455 U.S. 478, 482 

(1982) (dismissinq defendant's challenqe to a state law d~nyinq 

pretrial bail to those accused of violent sex crimes as moot after 

defendant's conviction because there vas no likelihood that the 

defendant vould be arrested for a similar offense and denied bail 
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in the future); ... AlaQ Knights of KKK v. District of Columbia, 

972 P.2d 365, 370 (D.C. Cir. 1992) (it is the "likelihood of the 

plaint.iff'. encountering a similar problem in the future that 

aattara") ("phasis supplied). 

In .. tiaating the likelihood of an event occurring in the 

future, the "natural atarting-point is how often' it has occurred in 

the peat." Clarke, 915 F.2d at 704. Where "there are too .any 

variable. to allow a prediction that [plaintiffs] will again be 

.ubject to [the] action" complained of, the "capable of repetition" 

requireaent is not met. Grano v. Barry, 733 F.2d 164, 167 (D.C. 

Cir. 1984). 

Here, there is at best a "mere possibility" which keeps this 

caae alive, and no "cognizable danger of a recurrent violation." 

W.T. Grant, 345 U.S. at 633. The possibility that any plaintiff 

will be ever be injured at some time in the future is remote, based 

on a multitude of variables and counterintuitive speculation 

similar to that which the court of appeals in Grano found failed to 

aeet the ·capable of repetition" exception. 

In that case, the City of Washington and a private developer, 

the Carr company, .ought to demolish historic Rhodes Tavern and 

received approval to do so from the Joint Committee on Landmarks. 

The plaintiff and others who objected to its demolition were able 

to draft and place on the ballot a referendum seeking the voters' 

view on whether the Tavern should be preserved, which could then be 
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transmitted to Congress and become law.' Prior to the referendum, 

the plaintiffs obtained an injunction restraining the demolition 

process, pending outcome of the referendum which ultimately passed 

and becaJle law. '!'he court held that issues surrounding the 

validity of the injunction were moot, and that the case clearly 

failed to aeet the -reasonable expectation" component of the 

capable-of-repetition exception, finding that there were -too many 

variable. to allow a prediction that appellants will again be 

aubject to action of this sort.- 733 F.2d at 167. 

To .ake that prediction, the court indicated, one would have 

to .uppose: 

that the. Carr Co. would again. attempt to 
demolish a District of Columbia building with 
alleged historical significance, that the 
Joint Committee on Landmarks would approve, 
that an initiative to save the building would 
once more be put to a referendum, and that a 
trial court would issue an· injunction 
preventing demolition pending the outcome of 
the referendum. Appellants have adduced no 
evidence creating a reasonable expectation 
that any of these things will reoccur, much 
less that all of them will. 

733 F.2d at 167-68. Here, too, as discussed above, the Court would 

have to make a long series of suppositions, based upon· numerous 

variables, before concluding that any plaintiff could reasonably be 

expected to lose pay because of a requirement that he or she work 

during a lapse in appropriations • 

. f The court noted that the precise SUbstantive effect of the 
complicated initiative appeared to be a -matter of dispute" at 
the time the case reached the court of appeals. 733 F.2d at 167 
n.l. 
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Koreover, in determining the likelihood of irreparable injury 

to plaintiffs, the Court found in its ruling that it was "entirely 

appropriate and reasonable" to consider the fact that Congress has 

"alway. appropriated funds to compensate government employees for 

their .ervices rendered" during a lapse in appropriations. Ruling 

at 10. In assessing the reasonable expectation component of the 

capable-of-repetition exception, it is not only "entirely 

appropriate and reasonable" to take this consistent past 

Congr_sional practice into account, but also mandated as the 

"natural starting point" under Clarke. 

Finally, if a plaintiff were required to work without pay 

during aome future lapse in appropriations that lasted long enough 

to deprive him or her of 80me portion of his or her regular pay, 

there is simply no reason to believe that the action in that 

instance would evade review. Of course, if any future lapse in 

appropriation is like all those in the past, in which no excepted 

employee loses a day of pay, there. would not be a judicially 

cognizable injury in the first place, no plaintiff would have 

.tanding, and there would be nothing to review. This is not a 

basis upon which the Court may assert authority to adjudicate this 

case. Schlesinger, 418 U.S. at 227 ("The assumption that if 

respondent. bave no standing to sue, no one would have standing, is 

not a reason to find standing"). 
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II. PRUDENTIAL CONSIDERATIONS ALSO REQUIRE DISMISSAL 
OF THIS ACTION 

Thia ca.e ahould be dismissed for lack of standinq and 

ripene •• , and because it is moot. But even if the Court were to 

diaaqre., atronq prudential considerations derived from Article III 

.ilitat. in favor ot withholdinq review. In Chamber of COmmerce v. 

United states Department of Energy, 627 F.2d 289, 291 (D.C. Cir. 

1980), the court of appeals recoqnized that a court may refuse to 

entertain a auit which, while -not actually moot, is so attenuated 

that considerations ot prudence and comity • • • counsel the court 

to atay its hand, and to withhold relief it has the power to 

grant.-

The court in Chamber of Commerce described the prudential 

aootness doctrine a. the -cousin" of constitutional mootness, a 

-.elanqe of doctrines relatinq to the court's discretion in matters 

of r_edy and judicial administration." 627 F.2d at 291. As such, 

the prudential Ilootness doctrine is another application of the 

general principle that even where a plaintiff might meet Article 

117 case or controversy requirements, in certain situations the 

better practice for the court is to refrain from exercisinq its 

authority. ~ Det. Mell. at 15-20. 

In Chamber of Cpmmerce,the plaintiff challenqed an agency 

deciaion to provide funds· to enable a consumer orqanization to 

intervene in a requlatory proceedinq before the department. Durinq 

the pendency ot the suit, the orqanization's participation in the 

proceedinq came to an end and all monies requested by it were paid. 

Subsequently, Conqress imposed a moratorium on further intervenor-
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funding, and the agency stayed further intervenor-funding pending 

congr_.ional approval. 627 F.2d at 290-91. The court of appeals 

beld that event. that transpired after institution of the. suit had 

cauaed it to becoae -so attenuated and remote as to warrant 

d1_1 ... l ••• pursuant to the court'. discretionary authority to 

grant or withhold declaratory relief.- ~. at 290. 

Sailarly, in PeArellano v. Weinberger, 788 F.2d 762 (D.C. 

eire 1'86), the plaintiff challenged United states military 

intrusions into his private ranch in Honduras. When U.s. military 

personnel and facilities withdrew from Honduras, the court found 

that the controversy had become "too attenuated to justify the 

extraordinary relief sought through equity's intervention." .xg. at 

764. JAa A1a2 BAaa, 745 F.2d at 700. 

Bere, too, even assuming that the passage of the recent 

legislation does not render this action moot in a constitutional 

.ense, the passage of that legislation so attenuates the action as 

to plaintiffs that the Court should refrain from exercising its 

equitable authority. 

CONCLUSION 

Tbe Court should dismiss this action. 

Respectfully submitted, 

FRANl( W. HUNGER 
Assistant Attorney General 

ERIC H. HOLDER 
united states Attorney 
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DATE: Roveaber27, 1995 

SUSAN K. RUDY 
THOMAS H. PEEBLES 
JOSEPH LOBUE 
Attorneys, Department of Justice 
civil Division, Room 1054 
901 E Street, N.W. 
Washington D.C. 20530 
Telephone: (202) 514-4778 

Attorneys for Defendants 
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CERTIFICATE OF SERVICE 

I certify that a true and correct copy of Defendant's Motion 

To Di .. i •• , Memorandum Of Point. And Authorities and Exhibit in 

.upport, will, by agreement of the parties, be served by fax and 

band delivery on November 28,.1995, upon the following: 

Virginia A. seitz 
John M. west 
Bredhoff , Kaiser 
1000 Connecticut Ave., N.W. 
suite 1300 
Washington, D.C. 20036; 

and .ant by first class mail, postage prepaid to the following: 

Date: 

Mark D. Roth 
Charles A. Hobbie 
American Federation of 

Government Employees 
80 F street, N.W. 
Washington, D.C. 20001 

» 



>. 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

AMERICAN FEDERATION OF 
GOVERNMENT EMPLOYEES, ~ ~, 

Plaintiffs 

v. 

ALICE RIVLIN, as Director of the 
OFFICE OF MANAGEMENT AND BUDGET 
and OFFICE OF MANAGEMENT AND 
BUDGET, ~~, 

Defendants. 

) 
) 
) 
) 
) 
) Civ. Act. 95-2115 (EGS) 
) 
) 
) 
) 
) 
) 
) 

----------------------------------) 
STATEMENT OF MATERIAL FACTS NOT IN DISPUTE 

1. AFGE isa union that represents 700,000 federal 

government employees in 105 federal departments and agencies. 

Declaration of Charles Hobbie ("Hobbie Decl.") , 2 (attached to 

Plaintiffs' Motion for a Temporary Restraining Order ("TRO")). 

The individual plaintiffs are federal government employees who 

were designated by their respective departments and agencies as 

employees required to work without pay (or be subject to 

discipline) during the appropriations lapse. ~ Declarations of 

plaintiffs (attached to Plaintiffs' Motion for a TRO) . 

2. On an annual basis, Congress enacts appropriations laws 

that authorize departments and agencies of the federal government 

to expend money in accordance with the terms set forth in the 

authorizing legislation. These laws fund operations of the 

federal government, including the pay of most federal government 

employees. 

3. The 1994 annual appropriations laws expired by their 

terms on October 1, 1995. By that date, Congress had not yet 



; 

completed work on most of the 1995 appropriations bills. 

4. Before October 1, 1995, congress enacted a Continuing 

Resolution ("CR") to fund, albeit on a reduced basis, the 

operations of most departments and agencies of the federal 

government that are funded by annual appropriations laws. ~ 

H.J. Res. 108. That CR was signed into law by the President. It 

expired by its terms at midnight on November 13, 1995. At that 

time, appropriations for the operations of most departments and 

agencies of the federal government, including appropriations for 

the pay of most federal government employees, lapsed. 

5. The Office of Management and Budget ("OME") requires 

federal departments and agencies to maintain contingency plans to 

deal with an appropriations lapse. ~ Aug. 22, 1995 OMB 

Memorandum, Agency Plans for Operations During Funding Hiatus 

(Exhibit F to Declaration of Mark Roth). Federal government 

"departments and agencies submit their contingency plans to OMB 

for review and approval. ~ In their contingency plans, 

federal departments and agencies set forth which employees will 

be furloughed without pay and which employees will be required to 

work without pay during a lapse in appropriations. ~ Exhibits 

to Hobbie Decl. , 4. 

6. Employees who were designated by the federal departments 

and agencies were required to work without pay (or be subject to 

discipline) during a lapse in appropriations. Hobbie Decl. , 3. 

This fact was confirmed in a November 14, 1995, letter from James 

King, the Director of the Office of Personnel Management, to 

AFGE's President, John Sturdivant. See Exhibit E to Declaration 



- , 

of Mark Roth. 

7. Neither the OMB nor any defendant has ever stated that 

it has a legally enforceable obligation to pay plaintiffs and 

other employees for the work that they are required to do during 

an appropriations lapse. Instead, the Director of the Office of 

Personnel Management references a government memorandum in which 

it is stated that the United States will "'not contest its legal 

obligation to make payment for such services, even in the absence 

of appropriations.'" ~ (quoting Nov. 17, 1981 Stockman 

Memorandum) . 

8. Defendants cancelled all leave for employees required 

to work without pay during the appropriations lapse that 

commenced on November 13, 1995. ~.Roth Decl. " 2-4, 7 & 

Exhibits thereto. 

9. In determining which employees perform emergency-related 

services under 31 U.S.C. § 1342, OMB requires federal departments 

and agencies to follow rules set out by the Office of Legal 

Counsel of the Department of Justice. ~ Opinions of the Office 

of Legal Counsel of the Department of Justice, dated August 16, 

1995 and January 16, 1981. According to the Office of Legal 

Counsel, an employee performs emergency services if there is 

"some reasonable and articulable connection between the function 

to be performed and the safety of human life or the protection of 

property" and "some reasonable likelihood that the safety of 

human life or the protection of property would be compromised, in 

some significapt degree, by delay in the performance of the 

function in question." August 16, 1995 Opinion at 6. 



10. The defendant departments and agencies prepared their 

contingency plans based on the directions received from OMB. See 

Exhibit F to Declaration of Mark Roth. 

11. On November 19, 1995, Congress enacted and the 

President signed a CR to fund government operations for one day. 

~ H.J. Res. 123. 

12. On November 20, 1995, Congress enacted and the 

President signed a CR to further fund government operations, but 

only between November 21 and December 15, 1995. ~ H.J. Res. 

122. 

13. In the bills described above, Congress decided to 

appropriate backpay for the federal employees who worked during 

the appropriations lapse and for the federal employees who were 

furloughed for that period. 



14. At no time has Congress appropriated money to pay 

federal employees required to work during any future 

appropriations lapse. 

November 27, 1995 

Respectfully submitted, 

A. Seitz 
D.C. Bar No. 411475 
John M. West 
D.C. Bar No. 424718 
Bredhoff & Kaiser 
1000 Connecticut Ave. NW 
Suite 1300 
Washington, D.C. 20036 

Mark D. Roth 
D.C. Bar No. 235473 
Charles A. Hobbie 
D.C. Bar No. 283499 
American Federation of 

Government Employees 
80 F Street N.W. 
washington, D.C. 20001 
(202) 639-6424 

Attorneys for Plaintiffs 



U. S. Department of Justice 

IVU~";".~IDn. D. C. 20JJO 

November 17, 1995 

MEMORANDUM FOR WASHINGTON METROPOLITAN AREA EMPLOYEES 
OF THE DEPARTMENT OF JUSTICE 

FROM: Stephen R. Colgate 
Assistant Attorney Ge 

for Administration 

SOBJECT: Filing a Claim for Unemployment Compensation 

Attached is the information needed to file a claim for· 
unemployment compensation if you have been furloughed due to the 
lapse in appropriations. 

The completed claim should be sent to the unemployment 
compensation office for the jurisdiction in which you work. We 
are sending you information for the jurisdiction shown as your 
official duty station in our records. 

All local jurisdictions (District of Columbia, Maryland, and 
Virginia) have adopted special claims procedures for furloughed 
employees. To speed up claims processing, the Department will 
electronically report your wages to the unemployment compensation 
office. 

To file a claim, you should: 

o complete the form according to the instructions 
provided, EXCEPT that you should disregard instructions 
that the agency must complete, sign, or file the form 
(the electronic report meets these requirements); 

o be sure to write "O.S. Department of Justice" at the 
top of your claim or in the agency address block; 

o attach copies of your furlough notice and a recent 
earnings and leave statement; and 

o mail the claim directly to the address of the 
o unemployment compensation office shown in the 
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Go\ernment or Ihf' Dililrict or Columbia 

• 500 C Street. :\.W. • Washington. D.C. 20001 

OFFICE OF UNEMPLOYMENT COMPENSATION 

IMPORTANT NOTICE 

TO ALL FEDERAL EMPLOYEES IN THE DISTRICT OF COLOMBIA: 

~:)u . ·can file for unemployment insurance benefits if you are 
furloughed on or after ~ovember 13, 1995, due to the absence of a 
FY 1996 Appropriations or continuing Resolution. If you are 
unemployed as the result of a government wide or agency wide shut 
down and want to file, please complete the "Initial Claim For 
Furloughed Federal Government Employees" form provided with this 
letter to you by your personnel authority and return to the 
designated staff of your personnel office. This form must also be 
completed by your personnel office. 

Your claim will be processed upon receipt of your claim form from 
your agency if the furlough lasts more than one week. After 
processing, you will be mailed your first biweekly payorder card 
along with instructions and other information about your claim. The 
effective date of your claim will be the first day that the 
furlough begins. The District of Columbia has a one-week waiting 
period. 

YOU MAY NOT USE THIS PROCESS FOR THE fILING OF ANY UNEMPLOYMENT 
CLAIM EXCEPT FOR A CLAIM RESULTING FROM A GOVERNMENT WIDE OR AGENCY 
WIDE FURLOUGH. Unemployment claims resulting from agency 
downsizing and/or normal terminations will continue to be taken 
using the regular in-person claim taking process. 

If YOU ARE PAID RETROACTIVELY FOR THE F~LOUGH PERIOD, YOU WILL BE 
REQUIRED TO PAY BACK ANY tJNEMPLOYHE1. _ INSURANCE BENEFITS YOU 
RECEIVED. , 

J08~ SB:fIICE,. ·H .. p .... People HoIp TIIaaHI ..... 
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Item 17. Indicate unemployment compensation status with "X" 
Item 18. Enter citizenship status (If an alien, indicate green 

card alien registration number. 
Item 19. Indicate Retirement status with a ·Xw. 
Item 20. Indicate whether worked for Federal Government in past 30 

days with a "X". 

Items 21 through 26: Leave blank: To be completed by DCDOES Staff 
only. 

Items 27 through 30, please print clearly when furnishing this 

Item 27. 

Item 28. 

Item 29. 

Item 30. 

Item 31: 

Item 32: 

information. 

Preprinted. 
-

Enter all gross wages information in federal civilian 
service amounts and the account number. 

Attach documentary proof showing federal civilian. 
employment. (Pederal Agency letterhead notice or the SF-8) 

Already preprinted 

Please have furloughee sign. 

Please have Agency Representative sign. This form is not 
complete unless it is signed and dated. Please enter 
signer's title and telephone number. 

The claim torm must be signed by both the employee and an 
authorized agengy representative • 

• 



InItial ClaIm For Furloughed 
Federal Government Employees 

Claimant: Please complete items Numbered 1 through 20 (Please Print Clearly) 
I to c;;IaIment'. Ne_; (La .. "',. "1.1 21. Claim Taltw,Local 

2. SoCdI Secunty Humber: 22. CI.im Type: 

a .... a A4diUon&l 

;a. Strwl .t4Ore .. 2~ Ward 

.. City .. S .... "MP~ ;24.P1PS~ 

1._M& 1 & .000.lian ..... nIalS .. cu. .~~tllngQl" . 

0,--. 0 ..... 
lu. QI" CIf IIInn n. &thniO 12. UftIOrI a_" .... wr. 

1~ T .... an .. NIIIIIOet '" wty ~ .. tian Mare .. I'" ga". CIf ~ployment 
~: To 

16. &Iftployw. IMilint ....... (....,.. 'P"cy) I 
I 

. 
I 
I 

17. HaVII you claimed, received, or applied for unemployment compensation in the pa.t rwelve month.? If -ve.- enter date, city, and srat. 
of tile claim. Q v •• Cl No 

18. (Check One) 

I am a citizen or national of the U.S. Cl y.a No I am in a satsfactory immigration status 0 v.. Cl No 

Alien Registration Number 

19. Did you receive. will you receive. or are you receiving payment under any type of retirement plan. pension. social security. IRA, KEOGH. 
etc., based upon previous employment? Cl v •• 0 No 
If yes. How much monthly? 

20. Have you wortled for the Federal Government for at least the past 30 days? o v •• Cl No 

Federal Agency: Please complete Gross Wages Information for Items Numbered 27 through 29 

27. a .. e Period 28. Annual Salary In Federal 29. Documentary evidence (Fed era. Agency 

Code 
Civilian Service Nr~lce or SF-8) Showing Federal Civilian 

July " 1994 Calendar 
e ,J'oyment. 

June 30, 1995 Quarter 

Quarter Ending V.ar WAGES ACCOUNT NUMaER 
9-30 94 3rd Otr 
12-30 94 4th Otr 
3-31 H 11t Otr 
1-30 H 2nd atr 

30. Realon for Separation: Furlough 

I 

I 

f. till daimant, understlnd; til. penattIes .. pnwlded by Ilw 'Of' III indlviduII mlking f"" Itatementl to obtain oeneflta: t"lt MY determinltion biNd on 
·thia atftdl¥it il not final; it il IUbject to c:on.ctlOn upon rec.iPt of wlge 1M MClarltlOn in'onnltion from tile Fed .... eoencY for wlIlch I wened: that benefit 
paymll'ltllNd. U I rault of IUCfI detwminatlon may. 8djuated on tile basil of intonn.taon f\Imi .... by the Fed .... evencr. end trlat lilY amount overpaad 
may hiV. to • raolid Of' offMt against ""'" benefits. 

f. tile claimant, swear, or affirm, that the above llaremerus. to the best of my knowledge and belief, are trUe and correct. 

31. Signature of Claimant Cate 
• '... •••• ••••• • •• :,: ','. • ". ',.: .:.,",'. .", •• "... ••••••• '.' • • •• ••• ", .,": .;..: •••• : .:-.,.:'. • •••••••• ":::::-•• ::. ::" ...... -: •• :: • .;::. ,':.:-::./:;. ••• 0" 

f HEREIYWCtne" tfIIj~;nat\ie 0' tnli:~·anc;t ~i~:'hat the claimant has met the ragi$l;'tion req!iirflme"~ of thlnta~ ••... 

32.Signa",e of Federal Agency AepreMntativelTltle 0_......... 
relet:lhone Number Date 

Employer'S Self Claim Filing Form 
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UNEMPLOYMENT COMPENSATION FOR FEDERAL GOVERNMENT 
EMPLOYEES IN THE DISTRICT OF COLUMBIA 

Questions and Answers 

Q. What Benefits Me Furloughed Federal Government Employees Entitled To Who 
Work in the District of Columbia? 

A. Federal employees who are unemployed as a result of a furlough are entitled to the 
same benefits as any employee on a temporary layoff. Benefits are based on gross weekly 
earnings. In the District, benefits are calculated at approximately SO% of the employee's gross 
wrekly wage up to a maximum weekly benefit of 5347 per week. The minimum amount of 
benefits is SSO per week. 

Q. Me All Federal Employees Entitled To District of Columbia Benefits? 

A. No. The federal employee's duty station determines the state in which the claim is filed. 
federal employees whose duty station is in the District of Columbia will receive benefits 
calculated on the above fonnula. Employees outside the District of Columbia will receive 
benefits based on the fonnula in the state in which their duty station is located. The detennining 
factor is where the duty station is located, not the location of the agency headquarters or payroll 
office. 

Q. How Long Must the Furlough Continue For Federal Employees To Be Eligible For 
Benefits? . 

A. The District of Columbia has a one-week waiting period. Therefore, the first week of 
unemployment is not compensable and no benefits may be paid for the first week claimed. If a 
furlough should last longer than one week, the second week and succeeding weeks are 
compensable. 

Q. How Will Furloughed Federal Employees Apply For Benefits? 

A. To handle the anticipated large volume of claims, Federal agencies are being provided a 
special self-filing claim fonn with instructions on how the claim must be filed. The claim £anns 
and instructions will be distributed by agency personnel authorities should it become necessary. 

D.C. De".nment of Employment Senrlcu 
Joseph P. Yeldell, Director 

••• -- Govemment of tIM District of Columbia 
Marlon a_trY, Jr .. M_yor 



Certificate of Service 

I hereby certify that by agreement of the parties the 

foregoing Motion for Summary Judgment was served on defendants by 

facsimile transmission on this 27th day of November, 1995, and 

will be hand delivered with all attachments on the 28th day of 

November, 1995, to: 

Thomas Peebles 
Susan Rudy 
Joseph Lobue 
Attorneys, Department of Justice 
Civil Division, Room 1054 
901 E. Street, N.W. 
Washington, D.C. 20530 


