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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF CoLIMBIA

| AMERICAN FEDERATION OF GOVERIMENT
EMPLOYEBES,
g0 P Street N.W.

Waghington, D.C. 20001;

. - ———

" Michellg Borden

Pe/(b)(6) [our)

q Joel T. Schatley
. P.0. Box 661
" Perryville, MD 21303

Ronal F. wWaltg

PB/(0)(®) (oo

_Jennie Isaac

i
™ P6/(b)(6) E o D

_Walrex Frank Sheffiald
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Timothy Ashton
P6/(b)(6) [00;3
[_David Skultety

PB/(b)(6) CQJB

» verett Kelley

- (* P6/(b)(6) (}m{}

Angela Green

=~ S

civil Action No. __
Class Action

X

ot P6/(b)(6) EHD;B

_pamela Burke

P6/(b)(6) [5‘73

1 Quentin P. Cheeks

P6/(b)(6) [ﬁJ?)
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on behalf of themselves and
others similarly situated,

Plaintiffs,

ALICE RIVLIN AS DIRECTOR OF
THE OFFICE OF MANAGEMENT AND
BUDGET, AND THE OFFICB OF
MANAGEMENT AND BUDGET
Executive Office

Of The President

17th St. and Pennsylvania
Avenue, N.W.

0ld Bxecutive Office Building
Washington, D.C. 20503

JAMBS B. KING AS DIRECTOR OF
THE OFPICE OF PERSONNEIL
MANAGEMENT, AND THE OFFICE OF
PERSONNEL MANAGEMENT
Theodore Roosevelt Federal
Building,

1900 E Street, N.W.,
Washington, D.C. 20415

RCNALD H. BROWN AS SBCRETARY
OF THE DEPARTMENT OF COMMERCE,
ARD THE DEPARTMENT OF COMMERCE,
14th Street AND Constitution
Avenue, N.W.

Washington, DC 20230

HAZEL R. O’LEARY AS SECRETRRY OF
ENERGY, AND THE DBPARTMEBNT OF
BNBRGY, Forrestal Building

1000 Independence Avenue, S.W,
Washington, DC 20585

DONNA E. SHALALA AS SECRETARY OF
HEALTH AND HUMAN SERVICES, AND
THE DEPARTMENT OF HEALTH AND
HUMAN SERVICES,

200 Independence Avenue, S.W.
Washington, D.C. 20201

HENRY G. CISNEROS AS SECRETARY OF
HOUSING AND URBAN DEVELOPMENT,
AND THE DEBPARTMENT OF ROUSING

BREDHOFF & KAISER + 6168479PPR271
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AND URBAN DEVBLOPMENT,
451 Seventh Street, S.W.
Washington, D.C. 20410

BRUCR BABBITT AS SBCRETARY OF THE
DEPARTMENT OF THR INTERIOR, AND
THE DEPARTMENT OF THR INTERIOR
1849 C Street, N.W.

Washington, DC 20240

JANEBT RENO AS UNITRD STATES
ATTORNEY GENERAL,

AND THE DEPARTMENT OF JUSTICE,
10th Street and

Congtitution Avenue, N.W.
Waghington, DC 20530

ROBERT RERICH AS SECRETARY OPF
LABOR, AND THER DEPARTMENT OF LABOR
200 Constitution Avenue, N.W.
Washipgton, D.C. 20210

ROBERT E. RUBIN AS SECRETARY OF
TREBASURY, AND THE DEPARTMENT OF
TREASURY,

1500 Pennsylvania Avenus, N.W.
Washington, D.C. 20220

JOSEPH D. DUFFBY AS DIRECIOR,
UNITED STATES INFORMATION
AGENCY, AND UNITED STATES
INFORMATION AGERNCY,

301 4th Street, S.W.
Washington, D.C. 20547

JESSB BROWN AS SECRETARY OF
VETERANS AFFAIRS, AND THEB
DEPARTMENT OF VETERANS AFFAIRS,
810 Vermont Avenua, N.W
Washington, DC 20420

CAROL M. BROWNER AS ADMINISTRATOR
OF THE ENVIRONMENTAIL PROTECTION
AGENCY, AND THE ENVIRONMENTAL
PROTECTION AGENCY,

401 M Street, S.W.

Washington, D.C. 20460

ROGER W. JOHNSON AS ADMINISTRAEOR
OF THE GENERAL SERVICES
ADMINISTRATION,

AND THE GENEBRAL SBRVICES

vvuvvvvwvwvvv\——o—owuuvvvvvvvvvvwvvwvvvwﬁrvkuwu—vyvvvvvv




] 11/14/95 13:43  BREDHOFF & KAISER + 6168470PP2271 NO.678 POOS

.,

- ADMINISTRATION,
i8th and F Straeets, N.W.
. Washington, D.C. 20405

! TRUDY H. PETERSON AS ACTING
ARCHIVIST OFP THB

| UNITED STATES, AND THE NATIONAL
ARCHIVES AND REBCORDS

ADMINISTRATION,

Seventh S8treet and Pennsylvania

Avenue, N_W.

Washington, D.C. 20408

o |

ARTHUR LEVITT, JR., AS CHAIRMAX OF
THR SECURITIES AND EXCHANGE
COMMISSION, AND THX SECURITIES AND
EXCHANGB COMMISSION,

., 450 Fifth Street, N.W,

r, Washingten, D.C. 20549

- MICHARL HEYMAN AS SECRETARY OF THE
SMITHSONIAN INSTITOTION, AND THB
SMITHSONIAN INSTITUTION,

1000 Jefferson Drive, S.W.
Washington, D.C. 20560
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| . COMPLAINT FPOR DECLARATIORY AND IHJUNCIIVE RELIEE

{

4 1. This complaint is a ¢lass actics on behalf of a large
pumber of federal government amployees. There ara no duly

enacted appropriations of money tc operite the departments and

24

agencies of the federal govermment at which the plaintiffs and

'Y

the memberg of the plainciff class are cmployed. By law, those

departments and agencies cannot spend or obligate themgalves to

spend any monies for employees’ salaries and benefits in the
s abgence of such a lawful appropriation. Yet, defendants are
requifing plaintiffs and members of the plaintiff ciass to work -
P - or be subject to discipline by defendants -- without defendants

having any lawful cammitment to pay pleintiffs and the plaintiff
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class members for that work. By so doing, defendants wviolate %
V.S.C. § 5332, 5 U.S.C. § § S341 et zeg., 29 U.S.C. § 201, et
seq., 31 U.S.C. § 8 1341 and 1342, and 5 U.S.C. § § 702 and
706(2) (A). Plaintiffs seek declaratory and injunctive relief
against these violations.
JURISDICTION AND VBNUE
2. The Court haas juriediction over this case pursuant to 29
U.S.C. § 1331 and S U.S.C. § 702. The District of Columbia is a
proper venue for this action because plaintiff Amaerican
Pederation of Govarument EBmployees ("APGE®) is headquartered
here, becauge members of the plaintiff classes are employed here,
and because the defendants’ principal offices ara located here.
PARTIES
3. Plaintiff AFGR is an interpational union that is
affiliated with the American Federation of lLabor and Congress of
Industzrial Organizations. AFGB represents approximately 700,000
federal government employees in 105 federal government
departments and agencies. Its headgquarters is located at 80 F
Street N.W., Washingtom, D.C. 20001. AFGE brings this action in
its capacity as representative of its mombers.

4. Plaintiff Michelle Borden is a fedeoral government

employee and is a member of AFGE: her address ist_ PB/(b)(6) ‘] EbOZX

P6/(b)(6) She is employed by the Offica of

Personnel Management in the OPM Retiremant Information Service in
the position of computer programmar/analyst. Her pay level is

set by the General Schedule, 5 U.S.C. & 5332, at GS-12, GS-334

-
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series, Appropriations have lapsed foxr OFM. Ms. Borden has been
required to work without pay (or be subject to discipline) during
the periocd of lapsed apprapriations.

S, Plaintiff Ronal Floyd Waltz is a federal government
smployee and is a member of AFGE; hia addvress is|  rome | Lootd

I

P6/(b)(6) , He 13 employed by the United

States Treasury in the United States Mint irn the position of a
laborers’ leader. Eis pay level is gsét by 5 U.S.C. § 5341 et
8eQ. Appropriations have lapsed for the United States Mint. Mr.
Waltz has been required to work without pay {(or be subject to
discipline) during the period of lapsed sppropriations.

6. Dlaintiff Joel T. Schatley is a federal government
ermployea and is a member of AFGE; his address is P.0O. Box 661,
Perryville, MD 21040. He is employed by the VA Medical Center
in Perry Point, Maryland, in the position of psychiatric nursing
assistant. His pay is set by the General S8chedule at GS-S.
Apprbpriations bave lapsed for the VA Medical Canter. Mr.
Schatley bas been reguired to work (or ke subject to discipline)
during the period of lapsed appropriaticns.

7. Plaintiff Jennie Isaac is a federal government employee
and a member of APGE; her address is PE/(b)(6) [bV;B

P6/(b)(6) ] she is employed by the General Services
§dministraticn in the position of Qualicy Assuranca. Her pay is
set by the General Schedule at GS-09. Appropriations have lapsed
for the GSA. Ms. Isaac has been required to work (or be subject

to discipline) during the period of lapsed appropriations.
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8. Plaintiff Walter Sheffleld is a federal government

employea and a member of AFGE. His address is | P6/(b)(6) | (b&;ﬁ

P6/(b)(6) | He is employed by the Environmental

Protection Agency in the position of team leader, facilities
operation branch. His pay ig set by tha General Schedule at GS-
14. Appropriations have lapsed for the Rgvironmental Protection
Agency. Mr. Sheffield has baen raquired to work (or be subject
to discipline) during the period of lapsed appropriations.

9. DPlainciff Timothy G. Ashtoen ig a federal govermment

employee and a member of AFGB. Hig addresc is PB/(b)(6) CODD

[

P6/(b)(6) | He is employed by the Gemeral services

Administration in the position of criminal investigator. His pay
is set by the General Schedule at GS-811-12. Mr. Ashton has been
requized to work without pay (or be subject to discipline) during
the pericd of lapesed appropriationsa.

10. Plaintiff David Skultety is a federal government

employeea and a member of AFGE. His addreea 1s| P6/(b)(6) [ mﬂ

P6/(b)(6) He is employed by tne Genaral Services

Administration in the position of criminal investigater. His pay
is sat by the General Schedule at G8-811-12. Mr. Skultety has
been regquired to work without pay {(or ba subjaect to discipline)
during tha pericd of lapsed appropriati.ong.

11. Plaintiffs Verett Kelley and Angela Green are federal

government employees and members of AFGE. Their addresses are

{

PB/(b)(6) } and Ewa

]

P6/(b)(6) respectively. They arae
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employed by the Department of Labor to review and pay medical

bills. Their pay is get by the General Schedule at GS-5. They

have been required to work without pay (or ba subject to

discipline) during the period of lapsed appropriations. ,
12. Plaintiff Pamela Burke is a fedaral goveranment employee

and a member of AFGR. Her address is| PE/(0)(6) | CL”{B

L__Pep)s) | She is employed by che Department of Labor Workers

Campengation Program in the positiom of 'ill resclution clerk.
Her pay is set by the Genaeral Schedule a:: GS-6. She has been
required co work without pay (or be gubjact to discipline) during
the period of lapsed appropriations.

13. Plaintiff Quentin Cheeks 1s a D.C. employee and a

menber of AFGB. His address ie[_ P6I(b)(6) ﬁ][;mts
20772. He is employed by the D.C. Department of Employment _
Services, D.C. Insurance Commission, in the position of Claims
Bxaminer. His pay level ig D8-11. She has been required to work
without pay (or be subject to disciplina) durihg the period of

lapsed appropriaticns.

14. Defendant Office of Management amd Budget (*OMB®) 1is an
agency of the BExecutive Office of the Fresident of the United
States. OMB’s address is the 0ld Executive Office Building,
Washington, D.C. 20503. OMB's statutory mission is set forth in
31 U.8.C. 88§ 503, eL gag. OMB is respmsible for eetting
policies and issuing directives regarding federal expenditures.
Defendant Alice Rivlin ig the Dixector of the Office of

Management and Budget.

[RRE S v = e pye S T {J0A A a0
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1S. Defendant Office of Peraonnel Msnagement ("OPM") 1is an
executive agency of the federal goveranment. OPM’'s address is
Theodore Rocsevelt Faderal Building, 1900 B Street, N.W.,
thhington; D.C. 20415. OPM’s statutory misslon is set forth in
5 U.S.C. § 1103(a) (7). OPM is responsible for setting policies
and issuing directives governing personnel management by the
federal government. Defendant James King is the Director of the
OPM.

16. Defendant Department of Commerce is an exscutive
department of the federal government. Its addresg is 14 Street
and Comstjitution Avemue, N.%., Washington, DC 20230. The
Department of Cormerce submitted a comtingency plan to OMR for
agency operations during an appropriaticas lapee. Detendant
Ronald H. Brown ig thae Secretary of the Department of Commerce.

17. Defendant Department of Bnergy is an executive

‘depa:tment of the federal government. Ite addrees is Forrestal

Building, 1000 Independence Avenue, S.W., Washington, DC 20585.
The Department of Energy submitted a contingency plan tc OMB for
agency operations during an appropriations lapse. Dafendant Hazel
O'Leary is8 the Secretary of the Department of Epergy.

18. Defendant Department of Health and Ruman Services
("HHS") ie an executive department of tho\!ederal government.
Its address ia 200 Independence Avenue, S.W., Washingtén, D.C.
20201. EHS submitted a contingency plaa to OMB for agenéy

operations during an appropriations lapge. Defendant Donna E.

Shalala is the Secretary of HHS.

-
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19. Defendant Department of Housing and Urban Development
("HUD®) ie an executive department of the fedearal govermment.
Its address is 451 Seventh S8treet, S.W., flashington, D.C. 20410.
HUD submitted a contingancy plan to OMB for agency operations
during an appropriations lapse. Defendant Henry G. Cisneros is
the Secretary of HUD.

20. Defandanc Department of the Interioxr is an executive
department of the federal government. Its addreeg is 1849
C Street, N.W. Washipngton, DC 20240. The Department of the
Interior submitted a contingency plan to OMB for agency
operations during an appropriations lapse. Defendant Bruce
Babbitt is Secretary of the Department of ﬁhc Interior.

21. Defendant Department of Justice is an executive
department of the federal government. 1Its address is 10th Street
and Constitution Avenue, N.W., Washingten, DC 20530. The
Department of Justice submitted a contirgency plan to OMB for
agency operations during an appropriations lapse. Defendant
Janet Reno 1s the Attorney General of the Department of Justice.

22. Defendant Department of Labor is an executive department

of the federal government. 1Its address is 200 Coastitution

‘Avenue, N.W., Washington, D.C. 20210. The Department of Labor

submitted a contingency plan to OMB for agency operations during
an appropriations lapse. Defendant Rolert Reich is the Secretary
of the Department of Labor.

23. Defendant Department of the Treasury is an executive

department of the federal govermment. 1Its address is 1500

10
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Pennsylvania Avenua, N.W., Washipgton, D.C. 20220. The

ok o

Department of Treasury submitted a contingenc¢y plan to OMB for

agency operations during an appropriations lapse. Defendant

e m—

Robext B. Rubin ig the Secretary of the Department of Treasury.
.'1 24. Defendant United States Information Agency is an

executive agency of the federal government. Its address is 301

oo oot s

; 4th Street, N.W., Washington, D.C. 20547. The United States

! Information Agency submitted a contingency plan to OMB for agency
! operations during an appropriations lapse. Defendant Joseph P.
-“l Duffy is tha Direcotr of the United States Information Agency.

1 25. Defendant Department of Veterans Affaire is an exXecutiva

department of the federal govermmant. Its address i¢ 810 Vermont

-

Avenue, N.W., Washington, DC 20420. The Department of Veterans
Affairs submitted a contingency plan to OMB for agency operations
during an appropriations lapse. Défendunt Jesse Brown is the

“ Sacretary of the Department of Veterans Affairs.

’. 26. Defendant RBnvironmeatal Protection Agency is an

] axaecutive agency of the federal governmant. Its address is 401 M
| Street, S.W., Washington, D.C. 20460. The EPA submitted a
contingency plan to OMB for agency operations during an
appropriations lapse. Defendanc Carol Browner is the

,.1‘. Adminiﬁcrator of the EPA. - .

. 27. Defendant General Services Administration is an
executive agency of the federal govermment. Its address is 18th
and F Streets, N.W., Washington, D.C. 20450. The General

Services Administration submitted a contingency plan to OMB for

11
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agency operations during an appropriations lapse. Defendant
Roger W. Johnson is the Administrator of the Ganerxal Services
Adminiscration. »

28. Defendant National Archives and Records Administration
is an executive agency of the federal government. Ite address is
Saventh Street and Pennsylvania Avenue, N.W., Washington, D.C.
The National Axchives and Records Administration submitted a
contingency plan to OMB for agancy operations duriang an
appropriations lapse. Defendant Trudy H. Peterson is the Acting
Archiviagt of the National Archivee and Racords Administration.

29. Defendant Securities and Exchavge Commission is an

S VP T
'

executive agency of the federal government. Its address is 450
] Fifth Street, N.W., Washington, D.C. 20%549. The Sacurities ana
'1 Exchange Commisgion submitted a contingency plan to OMB for
| agency operations during an appropriations lapse. Defendant
Arthur Levitt, Jr. is the Chairman of the S8ecurities and Exchange
Commission.

37 '
30. Defendant Smithsonian Institution i8 an executive agency

,1 of the federal govermment. Its address is 1000 Jefferson Drive,
B S.W., Washington, D.C. 20560. The Smithsonian Institution
submitted a contingency plan to OMB for agency operations during
| _j an appropriations lapse. Defendant Micha.e\l Heyman is the

g Secretary of the Smithsonian Institution.‘

ﬁ@ FACTS

31. Title 5 U.S§.C. § 3101 states that "{elach Executive

agency . . . may employ such number of employees of the various

12
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classes recognized by chapter 51 of [title 5] as_Congress may
appropriate for from yveaxr to ysar." (Emphasis supplied).

32. In the absence of a lawful appropriation, dafendants
have no authority to pay or to cbligate themselves to pay the
salaries of plaintiffs and the plaintiff class. See U.S. Const.
Art. I, § , cl. 7., 5 U.8.C. § 3101, and 31 U.S.C. § 1341,

33. On an annual basis, Congress aenacts appiopriations laws
that authorize departmente and agencies of the federal government
to expand money in accordance with the terms set forth in the
authorizing legislation. These laws fucd cperations of the
federal govermnment, including the pay of wmwst federal government
employees. | |

34, The 1994 annual appropriations laws expired by their
terma on October 1, 1995. At that time, Congress had not yat
completed work on most of the 1995 appropriations bills on
October 1, 1995. By that date, Congress did, however, enact a
Continuing Resolution ("CR") to fund, albeit on a reduced basis,
the operations of most departments apd agencies of the federal
government that are funded by anaual appropriations bills. That
CR wag signed into law by the President. It expirad by ite terms
at nmidnight on Monday, November 13, 1995. At that time,
appropriations for the operations of most\departmencs and
agencies of the federal govermment -- including appropriations
for the pay of most federal government employees -- lapsed.

35. OMB requires all fedaral depuxtments and agencies to

maintain contingency plana to deal with such an appropriations

13
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" lapse. Many federal government departmernts and agencies have

submitted such contingency plans to OMB for review and approval.
In these contingency plans, tha departments and agencies are
required to state, jnter alla, which employees will be furloughed
without pay and which employees will be required to work without
pay.

| 36. All emplcoyees are entitled to ba paid for the time they
work. Chapter 53 of Title 5 of the U.S. Coda sets forth the pay
systems for the majority of federal aemployees. For example, the
pay of most federal department and agency employees (other than
senior executive service positions and presidential appointees)
is set by The General Schedule. Such enmployees are "entitled to
basic pay in accordance with the General Schedule," 5§ U.S8.C.

§ 5332(a)(1). And, under S U.S.C. §§ 5341 et seq., prevailing
rate fedasral employees are entitled to pay at the prevailing wage
rate of their individual local wage areas.

37. Nonetheless, AFGE has been informed by an OPM
representative that employees who ara raquired ta work (or be
subjact to discipline) during an appropriations lapse must work
without pay unless and until Congress appropriates money to pay
their wages and salaries.

38. Pursuant to diraection provided by OMB, certain
department and agency contingency plans state that employees that
agencies designate as required to work must work or be subject to
discipline. See, 2.9., Contingency Plan, Employment and Training
Administraction of the Departmanﬁ of Lahor, (Sept. 6, 1995);

14
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Contingency Plan, Financial Management Services of the Department
- of Treasury (Sept. 6, 13935). Pursuant tc direction provided by
OMB, certain contingency plans state what would in any event be
true: that employeaes who are required to work during the
appropriations lapse will not ba paid during the appropriations
lapse. See a.4,, Contingency Plan, Pension and Benefit
1 Administzation of the Department of Labor (Sept. 6, 1995);
Contingency Plan, Mine Health and Safety Administratioa of the
Department of Labor (Sept. 12, 1595).
39. Title 31 U.9.C. § 1342 is the purported predicat:e for
defendants’ claimed right to order federal employees to work

'.5

without pay. That provision authorizes federal departments and )

”

— e maboim e (bt spunds -

agencies to "ermploy" faderal employees cduring a lapse in
appropriations only in "emergencies involving the safty of human
life or the protection of property." It further provides that

the term '‘emergencies involving the safaty of human life or the

i
Y

protection of property’ does not includa ongoing, regular
functions of government the suspension of which would not
dmminently threaten ths safety of human life or the protectiom of
property.” (Bmphasis supplied).

40. In detarmining which employees perform emergency-
related services under 31 U.S.C. § 1342, QMB requires faderal
departments and agencies to follow rules set out by the Office of

Legal Counsel of the Department of Justice. §2& Opinions of the

Office of Legal Counsel of the Departm=nt of Justice, dated

s August 16, 1995 and January 16, 1981. According to the Office of

15
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Legal Counsel, an employee performé emergency services if there
is "some reasonable and articulable conncction betwean the
function to ba performed and the safety of human life or the
protectién of froporty" and *'same reasonable likelihood that the
Ssafety of human life or the protectiocn of property would be
compromised, in some significant degree, by delay in the
performance of tha function in question.® August 16, 1995
Opinion at §.

41. Based on the direction received from OMB, in preparing
their contingency plans, the defendant fedexral departments and
agencies designated thousands of exployces as performing
emergency related services despite the fact that the suspension
of the exployeeg’ duties would not imminently threaten the safety
of human l1life or tha protaection of proparty. In fact, defendant
OMB has publically stated that approximately 1,000,000 federal
emplcoyees, more than half of the federal civilian workforce, have
been designated as performing emergency-related sarvices and
required to work without pay during the lapse in appropriatioms.

42. For example, the contingency plans submitted to OMB
designate all of the following employe¢s as "emergency® workers:
coin production workers in the United States Mint; clerical
support staff for privatization efforts aE the Office of
Personnel and Management: art movers and presexvers in the
National Gallery of Art; maill processing persomnel at the
Securities Exchange Commission; governmnental relations and public

affairs staff in the Department of Housing and Urban Development;

16
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school maintenance workers at the Department of the Interior;
civil litigation lawyers at the Department of Justice;
statisticlans in the Dapartment of Labor; moonshine inspectors in
the Bureau of Alcohol Tobacco and Firearms; IRS sexvice center
personnel; National Cemetery employeea ia the Department of
Vetexans Affairs; reference persormel at the National Archives;
employees of the National Axchives and Records Administration
needed to publish a daily "emergency edition®" of the Federa]l
Regigter: employees in the Bureau of Educational and Cultural
Affairs of the United States Information Agency wha will continue
to provide facilitative support for current grantees of the N
ageacy and for vistors; and employees in the Infoxrmation Buraau
of the United States Information Agency who will continue to
provide facilities support for current speakers and basic support
to overgeas ocperations.

43. Federal cmployees who are unlawfully required to work
without pay duripg an appropriations lapse (or be subject to
discipline) will suffer irreparable harm. These individuals
cannot receive monetary relisf from a court in the form of
compengation for their services both (i) because a court cannot
order Congress to appropriate money and pay employees for work
performed during a period of lapsed approgriations, and (ii)
because it was unlawful for defendants to order the employees to

work.

17
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CLASS ACTION ALLEGATIONS

44. AFGE and the named plaintiffs sue on behalf of the
rollowing class of employees: Federal govexnment employees who
are required to work without pay during a period of lapsed
appropriations (or be subject to digcipline).

45. The class is composed of hundyeds of thousands of
individuals. This class is so numerous that joinder of all
members ig impracticable.

46. The questions of law and fact at issue in this case
that are common to all members of the class are set forth in thig
Complaint. -

47. The representative parties will fairly and adequataly
protect the interests of the class. AF3E is a union
representative of federal government employees, and the
individual plaintiffs have claims that are typical of the claims
of the class they represent and have the same interest as
s8imilarly situated federal employees in enforcing those claims.
Plaintifefs havé retained qualified and campetent counsel to
represent them. |

48. Daefendants have acted on grounds generally applicable
to the class making declaratory and injunctlve relief with
respect to the class appropriate. <
49. This class is appropriate foc certiﬁica;ion under Ped.

R. Civ. P. 23(b) (2).

18
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COUNT I

50. Plaintiffg incorporate by reference paragraphs 1-49 of
the complaine.

S1. Title S U.S.C. § $332 providaes that certain plainciff€s
and members of the plaintiff class are "entitled to basic pay in
accordance with the General Schedule.” Title S U.S.C. § § 5341
et seqg, provides that plaintiffs and mewbers of the plaintiff
class who are prevailing wage rate employees are entitled to pay
at the scheduled prevailing wage rate in the individual’s local
vage area. Seq 5 U.S.C. 8 5343(f).

52. By requiring plaintiffs and membere of the plaintiff
class to work without pay during a period of lapsed
appropriations (or be subject to disciplipe), defendants are
violating 8 U.5.C. B 5332 and § § S341 <2t gsaq.

COUNT I1I

53. Plaintiffs incorporate by reference paragraphs 1-52 of
the camplaint.

S54. Title 29 U.S.C. § 206(a), the Falr Labor Standards Acc,
requires defendants to pay plaintiffs snd mambers of the
plaintiff class at least the minimum wuge epecified in that Act.
The Fair Labor Standards Act also requires defendants to pay
employees the wages owed on their regular pay days.

$5. By requiring plaintiffs and mexmbars of the plaintiff
class to work without pay during a period of lapsed
appropriations (or be subject to discipline), defendants are

violating the Fair Labor Standards Act.

19
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COUNT III

86. Plaintiffs incorporate by reference paragraphs 1-55 of
the complaint.

57. Because defandauts’ requiremert that plaintiffs and
members of the plaintiff class work without pay during a period
of lapsed appropriations (or be subject to discipline) violates 5
U.S.C. § 5332 and 29 U.S.C. § 206(a), that requirement
constitutes unlawful agency action; and, because there is no
lawful basis for that actiocn, the requicement is arbitrary and
capricious. As such defendants’ requiresmeat violates § § 702 and
706 of the Adnministracive Procedure Act.

COUNT IV

58. Plaintiffs iacorporate by reference paragraphs 1-57 of
the complaint.

59. Title 31 U.S.C. § 1342 statea as follows:

An officer or employee of the United States

Government or of the District of Columbia government

may nRot accept voluntary services for either govermment

or employ personal services exceeding that authorized

by law except for emergencies involving the safety of

human life or the protection of property. . . . .

used in this section, the term "emergemncies ianvolving

the safety of human life or thae protection of property"

does not include ongoing, regular fupctions of

government the suspension of which would not imminently

threaten tha safety of human life or the protection of

propezrty.

60. OMB's directions to the defendant federal departments
and agencies provide, and have been implemented by the defendant
departments and agencies to provide, rthat nﬁmerous employees may
be designated as performing emergency related services despite
the fact that the suspensicn of such amployees’ sarvices would

20
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not imminently threaten the safety of human life or the

protection of property.

61. OMB‘s directlions exceed the statutory authority set
forth in 31 U.S.C. § 1342 and thus violate 31 U.S.C. § 1342.

%

P ' ' COUNT V
62. Plaintiffs incorporate by reference paragraphs 1-61 of

the complaine.

-
- e 4 c—— oot <

63. The dafendant federasl departmants and agencles hava
implemanted in their contingency plans OMB’s unlawful directions

s

0l o At ot ariee somad o

wvith respact to the designation of employees performing
emergency-related services. Thus, the defendant departments ana
agencies have designited numerous employees as performing

' emergency-related services despite the fact that the suspension
of such employees’ servicas would not imminently threaten the

safety of human life or the protection of property.

&2 4
— o tiraate M

64. Plaintiffs and thousands of others have been unlawfully

e

designated as employeces performing emergency-related services.
65. Defendants’ implemontation of OMB’S directions in their
contingency plans exceeds tha gtatutory authority set forth in 31
1 U.8.C. § 1342 and thus vioclates 31 U.S.C. § 1342.
| COUNT VI
66. Plaintiffs incorporate by refergn’ce paragraphs 1-6S of
the complaint.
- 67. OMB’s directions to the defendant federal departments
‘and agencies provide, and have been inplemented by the defendunt

departments and agencies to prdvide. that numerous employees may

,,,,,,,,

21
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be designated as performing emergency-related services despite

the fact that the suspension of such employees’ services would

B

not imminently threaten the safety of hunan life or the
protection of property.

68. Because OMB’S directions exceed the statutory authority
set torthlin 31 U.8.C. § 1342 and thus violate 31 U.S.C. § 1342,

g

PREPSIPYUPOTS S s

they conscitutae unlawful agency action. And, because OMB's
directions nave no lawful basis, they aie algo arbitrary and
capricious. For both of these reasons, OMB’e directions violate
8§ § 702 arnd 706 of the Administrative Pcocedure Act.

| | COUNT VI B
. 69. Plaintiffs incorporate by reference paragraphs 1-68 of
=1 the complaint. |

70. The defendant faederal departrepts and agencies have

B implemented QMB‘s unlawful directions with respect to the
designation of employees performing emergency-related services in
theizr contingency plans. Thus, the defendant deparxtments and
agencies have designated numerous employaees as performing
emargency-related services despite the fact that the Suspengion
of such employees’ services would not imminently threaten the

o safety of human 1ife or the protection of property.

h 71. Because the implementation ¢f OMB’e diraections by the

ol defendant departments and agencies in their contingency plans

exceeds the statutory authority set forth in 31 U.S.C. § 1342 and
thus violates 31 U.s.C. § 1342, it is unlawful agency action.

And, because the action has no lawful basis, it is arbitrary and

22
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capricioug. For both of these reasonsg, defendants’ actions
viclate § § 702 and 706 of the Administrative Procedure Act.
RBLIEF REQUESTED

WHEREFORB, plaintiffs request that the Court:

1. (3) Declare that defendants’ raquirament that federal
governmant employees work without pay duvring a period of lapued
appropriations (or be subject to discipline) 4is unlawful;

(b) Enjoin the defendants from imposing that unlawful
requirement on federal government emplovees.

| 2. In the alternative

(a) Declare that defendant OMB's directions are
unlawful to the extent that those directions provide that
defendants may designate employees as performing emergency-
related services degpite the fact that the suspension of the
employees’ duties would not imminently threaten the safety of
human life or the protection of properiy;

(b) Bnjoin defendant OMB to withdraw its unlawful
directions to the federal departments and agencies;

(c) Declare that the defendant federal departments’
and agencies’ implementaticn of OMB's unlawful directions is
itself unlawful: ard

(d) Enjoin defendants to withdraw thelr unlawful
implementation of OMB’s unlawful Airections.

3. Ozxder defendants to pay plaiatiffs’ attormeys fees and

costs; apd

23
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4. Oxder such cther relief as may be just and proper.

Virginla A. Seitez

D.C. Bar No. 41147S

John M. West

D.C. Bar No. 424718
Bradhoff & Kaiser 4
1000 Connecticut Ave. NW
Suite 1300

Washington, D.C. 20036

Mark D. Roth

D.C. Bar No. 235473

Charles A. Hobbie

D.C. Bar No. 283498

American Federation of
Government Employees

80 F Street N.W.

Washington, D.C. 20001

(202) 639-6424

Attormeys for Plainciffs
November 14, 199S

24
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IN THE UNITED S8TATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN PEDERATION OF
GOVERNMENT EMPLOYEES, et al.,

Plaintiffs

v. Civil Action No.
ALICB RIVLIN, as Director of the
OFFICE OF MANAGHEMENT AND BUDGET
and OFFICE OF MANAGEMENT AND
BUDGET, gt al.,

Defendants.

W Vs e g Nt gt Vgl O il S Nt it s Nt

MEMORANDUM IN SUPPORT OF PLATNTIFFS’ MOTION
FOR A TEMPORARY RESTRADNING ORDER

I. Intreduction

On November 13, 1995, at midnight, Congressional
appropriations for federal government cperations lapsed.

Pursuant to instructions from the Offica of Management and Budget
("OMB") , federal government departments and agencies have shut
down operations not funded by appropriaticns and furloughed
approximately 800,000 employees.

Federal government dgpartments and agencies havae not
furloughed approximately 1,000,000 civilian employees who have
been designated as performing amergency sexvices involving the
safety of human life or the protection of property. Instead, OMB
and the goveroment departments and ageacies have required such
employees to work without pay during the appropriations lapse --
and without any lawful commitment to ba paid for that period --or

be subject to discipline if thef refuse to wvork.

1
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Plaintiffs, che American Federation of Government Employees
("AFGB") and individual federal govermment employees, have filed
a class action complaint challenging tha legality of two aspects
of the federal government shutdown: (1) The requirement that
designated employees work without pay during the appropriations
lapse or be subject to discipline; and (2) the rules gocverning

the designation of amergency employees that permitted the fcderal:
: departments and agencies to designatae ¢s emergency workers, for
example, coin production workers in the United States Mint,

s

clerical suppozt staff for privatization efforts at the Office of
Personnel Management, and art movers and preservers in the
National Gallery of Art.

R

With theixr complaint, plaintiffs simultanecusly filed a
motion for s temporary restraining order that would enjoin the
unlawful coanduct of the govermmental dafendants. The factors
considered in determining whether plaintiffs are entitled to a

w' temporary restraining order ("TRO') ave:
(1) the likelihood that the party seeking the
(TRO] will prevail on the marits of the
appeal; (2) the likelihood that the moving
party will be irreparably harmed absant a
{TRO]; (3) the prospaect that others will be
harmed if the court grants the [TRO]; and (4}
} ‘ the public interest in granting the [TRO].

¥ Wiscongin Gas Co, v, FRRC, 758 F.2d €63, 673-73 (D.C. Cir. 1985);
gt Virginia petroleum Jobbaxg Rga‘n v. FPC, 259 P.2d 921, 925 (D.C.

Cir. 1358), We show in this memorandum that plaintiffs €fully

satisfy the prerequisites for obtaining a TRO.

7l
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II. BRBackgxound
A. AFGE is an union that represents 700,000 federal
government employees in 105 federal departments and 3gencies.
Declaration of Charles Hobbie ("Hobbie Decl.') § 2. The
individual plaintiffs are fedaral goverment employees who have
been designated by their recpective depirtments and agencies as
employees who are required to work without pay (or be subjoct to
discipline) during the appropriations lapse. Plaintiffs gceek to
repregent a class ccmposed of federal enmployees reguired to work
without pay during a period of lapsed sppropriatioms. The
defendants herein are OMB and the named faderal departments and
agencies,
Titla 5 U.S.C. § 3101 provides that *Each Executive agency

. « . may employ such number of employees of the various classes
recognizaed by chapter 51 of (title S] as Congress may approprigte
for_fropm year to year.* (Emphasis supplied). In the absence of
a lawful appropriation, defeundants have no authority to pay orx to
obligate themselves to pay the salaries of plaintiffs and the
plaintiff class. Sea U.S. Const. Art. I, § , cl. 7. (*No money
shall be drawn from the Treasury but in consequence of
appropriations made by law"); Antideficlency Act, 31 U.S.C.
§ 1341(a) (1) ("An officer of employee of t';he United States
Government or of the District of Columbia government may not -- .

. (B) involve either government in a contract or obligation for
the payment of money before an appropriation is made unless

authorized by law?®).
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Cn an annual basis, Congress enacts appropriations laws that
authorige departments and agencies of the federal govermment to
expend money in accordance with the terms set forth in the
authorizing legislation. These laws fund operations of the
federal government, including tha pay of most faderal government
employaes. A

The 1994 annual appropriatione laws expired by their terms
on October 1, 1995. By that date, Congress had not yet completed
work om most of the 1995 appropriations bills on October 1, 1995.
Congress did, however, enact a Continuing Resolution ("CR") Eo
fund, albeit on a reduced basis, the coperations of most
departments and agencies of the federal government that are
funded by annual appropriations laws. That CR was signed into
law by the President. It expired by its terms at midnight on
Monday, November 13, 1955, at midnight. At that time,
appropriations for the cperations of most departments and
agencies of the federal govermment -- including appropriations
for the pay of most federal government employees -- lapsed.

OMB requireé federal departments and agencieg to maintain
contiogency plans to deal with such an appropriations lapse. See
Aug. 22, 1995, OMB Memorandum, Agency Plans for Operations During
Funding Hiatus. Federal government departments and agencies
submit their contingency plans to OMB for review and approval.
Id. 1In their contingeacy plans, federal departments and agencies

set forth which employees will be furloughed without pay and

f.co
NU. 679  PosS
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which employees will be required to work without pay during a
lapse in appropriations. See Exhibits to Hobbie Decl. ¢ 4.

B. Under S5 U.S.C. § 5331, the pay of many federal
department and agency employees is set by The Gepneral Schedule.
By statute, such employees are "gatitled to basic pay in
accordance with the General Schaedule,® 5 U.S.C. § S332(a) (1)
(emphasis supplied).!

Nonetheless, amployees vho are degignated by tha federal
departments and agencies are required to work withone pay (or be
subject to disciplive) during a lapse ia appropriations. Hobbia
Decl. { 3. The fact that employees who are required to work will
not be paid during the appropriations lapse is confizmed in
several of the agency contingency plans’ and has been repeated in
public anncuncements by Administration officilals, including Alice
Rivlin, Director of the Officae of Management and Budget.

! Under 5 U.S.C. §§ 5341 et geg.., the pay of employees

classified as prevalling rate federal employees 1s get at the
prevailing waga rate of theirxr individual loecal wage areas, and
such employees are entitled to pay at that wage rate.

! A pumber of department and agency coatingency plans
explicitly state that the work reguirement will be backed by
discipline in the event of a refusal by any employee to work.
See, e.g., Contingency Plan, Employmeat and Training
Administration of the Department of Labor, (Sept. 6, 1995):
Contingency Plan, Pinancial Managemapnt Services of the Department
of Treasury, # (Sept. 6, 19958). Certain contingeacy plans gtate
that employees who are required to work during the appropriations
lapse will not be paid 4uring the appropriations lapse. Sge
e.g9., Coutingency Plan, Pension and Eenafit Administration of the
Department of Labor, # (Sept. &, 199%); Contingency Plan, Mine
Health and Safety Administration of tha Department of Labor, #
(Sept. 12, 1995) (attachcd as Exhibits to Hobbie Decl.).

5
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C. Title 31 U.S.C. § 1342 is the purported predicate for
defendante’ claimed right to orxrder federal aemployees to work
vithout pay. That provision authorizes federal departments and
agencies to "employ! fedaral employeses during a lapse in
appropriationg only in "emsrgencies involving the safty of human
life or the protection of property.® That statutory provision
containg an express definition of its operative term: The term
" ‘exwrgancies involving the safety of human life or the
protaction of property’ does not include ongoing, regular
functione of goverument the suspension of which would not
imminently threatsen the safety of human life or the protection of
property." (Rmphasis supplied). |

In dctermining which employees perform aemergency-related
services under 31 U.S.C. § 1342, OMB requires federal departments
and agancies to follow rules set out by the Office of Legal
Counsel of the Department of Justice. Sge Opinions of the Office
of Legal Counsel of the Department of Justice, dated August 16,
1995 and January 16, 1981. According to the Office of Lcgal
Counsgel, an employee performg emexrgency sef.vices if there is
"some reasonable and articulable connaction between the function
to be performed and the safety of human lifae or the protection of
property® and "some reascnable likel:lhood\that the safety of
human life or the protection of property would be compromised, in
some significant degree, by delay in the performance of the
function in question.® August 16, 1995 Opinion at €.




PRIV NPT PRI Y - e s - — e —— e s e

e .

—_—

B S

a4

W

11/14/95 15:59  BREDHOFF & KRISER + 6168470FPa27) NO.67S g

Based on the direction recCeived from OMB, in preparing their
coatingency plans, the defendant federal departments and agencies
have designated vast numbers of employee3s as performing emergency
related services despite the fact that the suspension of tha
employses’ duties would not imminently tnreaten the safety of
human 1ife or the protection of property. For example, the
contingency plans submitted toc OMB desigmate all of the following
employees as 'enmergency" workers: coin production workers in the
Uniced States Mint; clarical support staff for privatization
efforts at the Office of Persoanel and Managsment; art movers and
preservers in the National Gallery of Art; mail processing
personnel at the Securitiaes BExchange Ccmmission; governmental
relations and public affairs staff in the Department of Housing
and Uzban Development:; school maintenance workers at the
Department of the Interior; civil litigation lawyers at the
Department of Justice; statisticians ia the Department of Labor;
moonshing inspectors in the Bureau of Alcohol Tobacco and
Firearms; IRS service center pergonnel; National Cemetery
employees in the Department of Veterars Affairs; raference
personnel at the National Archives; erployees of the Nationpal
Archives needed to publish a daily "emergency edition® of the
Eederal Reaigter; employees in the Bureau of Educatiomal and
Cultural Affairs of the United States Information Agency who will
continue to provide facilitactive support for current grantees of

. the agency and for viastors; and amplcyees in the Information

Bureau of the United States Information Agency who will continue

7
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‘to provide facilities support for current speakers and basic
i support to overseas operations. See Bxhibits to Hobbie Decl.
' q 4.
! III. Azxqument
4 Plaintiffs are entitled to a TRO under the standard applied
’ in thig Circuit. |
|

A. Plaintiffs Are Likely to Succesd On the Merits
U

1. Defendants’ Requirement That Plaintiffs Work Without
Pay Ia Plainly Unlawful)

(2) Thare are three bases for holding that defendante’

' raquirement that plaintiffs work without pay during a lapse in
appropriations is unlawful.

—

Pirst, as noted above, Title 5 U.8.C. § S332 provides that

-~

L.

plaintiffs and members of the plaintif! clasa are "entitled to

i

basic pay in accordance with the Genaral Schedule.* By requiring
plaintiffs and members of the plaintiff class to work without pay
during & periocd of lapsed appropristicns (or be subject to

- discipline), defendants are in clear violation of § U.S.C.
§ 5332.

Second, Title 29 U.S.C. § 206(a) of the Pair Labor Standards

1

¢
|6 Y- P

Act requires defendants to pay plaintiffs and members of the
plaintiff class at least the minimm wage specified in that Act.
Defendants’ re_quirement that plaintiffs and merbers of the
plaintiff class work without pay duriang a period of lapsed
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appropriations (or be subject to discipline) ig therefore also in
1 clear violation of tha Fair Labor Standarde Act.?
1 Pinally, Title 5 U.S.C. § 706(2) {A) of the Administrative
i Procedure Act authorizes a court to:

(2) bhold unlawful and set aside agency action,
findings, and conclugions found to be --

(A) arbitrary, capricious, an abuse of

discrection, or otherwisce not ia accordance

wich law.
As demonstrated above, by requiring plaintiffs to work without
pay during a period of lapsed appropriations, the federal

department and agency defendants are violating S U.8.C. § 5332
and the Fair Labor Standards Act. That requiremeat thus -

Y
- .-.-_--._...a-.a...--.-.-—-‘——-m-t

constitutes unlawful agency action f{n violation of § 706(2) (A) of

LK
€ the Administrative Procedure Act. And, because there is no
‘ lawful basie for defendants’ requirement, it i3 also arbitrary
and capricious under tha Act.*
(b) We anticipate that defendante will Aefend their action
r by arguing that Title 31 U.S.C. § 1342 authorizes them to require

1 ? The Fair Labor Standards Act 3180 requiras the timely
payment of wages. As the Court of Appeals for the Ninth Circuit

explained, *If a payday has passed without payment, the employer
cannot have met hig obligation to ‘pay.’® Bigqag v. Wilson
" P.3d 1537, 1539 (9th Cir. 1993).

¢ Title 5 U.S.C. § § 5341 et geq, provides that members of
the plaintiff class who are prevailing wage rate employees axra
entitled to pay at the scheduled prevailing wage rate in the
individual’s local wage area. Seg 5 U.S.C. § 5343(f).
Defendants’ requiremeant that such employees work without pay is
unlawful for tha same reasonsg that defendants’ requirement that
employees entitled to compensation under the General Schedule
WOrk without pay is unlawful.

’
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v plaintiffs to work without pay. That pz-cvision, hovever, statea
’ only that:

An officex or employee of the Unitaed Stateg Government

or of the District of Columbia iwernment may not

accept voluntary siarvices for eithar govermment or

law except for emergencies involving the safety of

human life or the protection of property. (Emphasis
supplied]

All that this section dcas i3 authorize goveroment officers

- >

and employees in specified emergency situaticms to "gmplgy"
perscnal services despite the fact that a certain xind of

employment may not have been specifically authorized. The
7l natural meaning of the phrase *employ persconal services® is
'engage a person’s services in return for compensatiop.® For -

l example, Black’s Law Dictionary (Sth ed. 1979), states that "when
used in respect to a servant or hired laborer, the term is

equivalent to hiring, which implies a regquest and a coantract for

a compensation.® (citing Igqunpnessea Conl Ixon & R. Co. y. Muscqda
j Locgl No, 123, Ala., 321 U.S. 530 (1944)).
{ OMB and its co-defendants would l1ave this Court hold that
- the authorization to "employ personal services" is in fact a
o power to compel employees to render uncompensated services. The
AN
.u-';] plain language of the Antideficiency Act doas not support that
;3,71 result. And surely if Congress had jntended to authorize fedexal
R N
' agencies to conscript employees into unpaid government service it
: would have made that extraordinary and controversial intent
re
z)::.‘!
it
g
) 10
i
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clear. Cf. Ruckleshaus v. Sjerra Club, 463 U.S. 680, 685 (1883);
IUD v. API, 448 U.S. 607, 634 (1980).3

Accordingly, for each of the indapendent reasons described
in (a), defendants’ regquirement that plaintiffs work without pay
ig unlawrful. |

2. Defendants Have Unlawfully Coantinued The *Ongoing,
Regular Functions Of Governmeat® Notwithgtanding
The Absence Of ropriations By Requiring
Thousands Of Employees To Coztinue To Work, Bven
Though The Suspension Of Their Functionsg “Weuld
Not Imminently Threatem The Safety Of Human Life
Ox Tha Protaction Of Property:’

Quite apart from defendants’ orders that the employees they
have designated as "essaentlal™ report to work without being paid
during the lapse in appropzriations, de.féndants‘ action is
unlawful with respect to a large number of these enmployecs --
including the plaintiffs to ﬁhis action -- for the additional
reason that defendants have miscoastrued the Antideficiéncy Act

? Moraeover, the legislative history of the Antideficiency
Act demonstrates that tha Act was not written to address a lapse
in appropriaticng. Imstead, the initial drafters of the Act,
vhich was originally enacted in 1870, and the legislators who
amended the Act during tha 20th century, intended to prevent the
practice of executive branch agenclies cbligating monics in excess
of those appropriated for authorized activities to force Congrese
subsequently to appropriate more money than it had originally
intended to do. Cong. Globe, &lst Cong., 2d Sess. 1553, 3331
(1870); 39 Cong. Rec. 3687-692, 3780-783 (190%5); 40 Cong. Rec.
1272-298, 1623-624 (1906). This legislative history -- like the
language of the Act -- argues against reading the Act as an
authorization for fedaral departments and agencies to enter into
obligations in advance of appropriations.

11




11714799 12:31  DREUHUFE & KAISER # 6lbBarartocrl NJU.&YY  POLS

PRI §

by B
————

-

P T

to authorize the continuaed employment of many employees who do
not meet the "emergency® criteriom sat cut therein.*

The relevant portion of the Antideficiency Act, 31 U.S.C.
§ 1342, reads as follows (emphasis added):

An officer or smployea of the United States

Government or of the District of Columbia government

may not accept volunﬁ::x sexvices for either government

‘or employ perscnhal se ces exceeding that authorized

by law
as

used in this secticn, the term 'emnrgcncieé in&olving

the safety of human life or the prgtection of property*

goverzmenf_the suapengion of which would not imulpently

WW
It is, accordingly, unlawful for the government to continue to -
employ workers not falling within this "emergency® exception --
and that is so whether or not the goverument ie able to pay them.

The recent history of section 1342 makes abundantly clear
Congress’ intent to prohibit the executive branch from continuing
routine operations, during a lapse la appropriations, in the
gulise of providing "emergency® services as defendants are now
doing. The last sentence of section 1342 -- the key to
ihterpretation of the scope of the "emnrgency" exception -- was

added by Congress in 1590 precisely im order to prevent the

¢ As set out in the Complaint, the agency actions discussed
in this section are in violation not cnly of 31 U.S.C. § 1342,
but also of sections 702 and 706 of the Administrative Procedure

.Act ("APA'). The agencies’ violation of the terms of gection

1342 provides the basis for the challenge to their actions as
"coptrary to law® within the measing ¢f the APA. McDonnell
Douglas Corp, v, Widnall, 57 P.34 1167, 1164 (D.C. Cir. 1955).

12
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executive branch from construing that exception in such an overly
broad fashion.

That 1990 amendment came in responsse to a 1981 opinion
issued by Attorney General Benjamin Civiletti. Attorney General
Civilecti articulated the following standard under which agencies
would be allowed to incur payroll obligations pursuant to the
"emergency® exception:

First, there must be some reagsonadble and articulable

connection between the functioa te be performed and the

safety of human life ¢z the protection of property.

Second, thara must be soms reasondle likelihood that

the gafety of humag life or the protection of property

would be campremigsed, in scme dsgree, by delay in the
performance of thae function in question.

Authority for Contjguance of Governmens Punctions During a
Terporary Lapse in Approprizcions, S Op. Off. Legal Counsel 1
(Jan. 1981), at 11 ("Civiletti Op.").” As the legislative
history of the 1990 amendment to section 1342 makes clear, it was
intended to counter this overly broad interxpratation of the
statute’s "emergency®" exception. The coanferaence report explains
that the amendment was intended

to make clear that . . . ongoing, ragular operations of
the Government canpot be eustained in the absence of

7 Attormey General Civiletti’s broad comstruction of the
emergency exception was based in large part on the adminigtrative
interpretation given by OMB to the simila® statutory language of
31 U.S.C. § 1515, which prohibits departments and agencieg from
apportioning appropriated funds in a manner that would result in
expenditures at a rate that could not be sustained for the entire
fiscal year without a deficiency appropriation, except in the
case Of "emergencies involving the safety of human life, [or] the
protection of property . . . ." Civiletti Op. at 13. Whatever
the force of that analogy ip 1981, i: has been largely dissipated
by the 1990 amendment to sgction 1342.

13




11714-93 15:51  BREDHOFF & KAISER + 6168470PPA2T1 79 PY1S
. , ND.679 PO1S

appropriations, except in limited circumstances. These

changes guard against what the conferees believe might

be an overly broad interpretatiom of an opinion of the
< Attorney General issued on January 16, 1981, regarding
the authority for the continuance of Government
functions during the temporary lapse of appropriations,
and affirm cthat the constitutional power of the purse
resides with Congress.

H.R. Conf. Rep. No. 964, 101st Cong., 2d Sess. 1170 (1990).

. ——

Notwithstanding Congress’ disavowisl of the Attozrmey
General’s reading of the emezrgency excaption, defendants have
persisted in the broad interpretation of what constitutes an
"emergenc [yl involving the safety of human life or the protection

‘of property." Thus, in a receat memorandum to defendant OMB,

RSOV, |

which formad the basis for OMB’s Qirectives to all executive
departments and agencies comncerning contingency planning for a
lapse in appropriationa, Assistant Attormey General Walter
Dellinger opined tbhat "the 1990 amendment to 31 U.S.C. § 1342

does not detract from the Attorney General’s earlier analyses.®

o« o e ee

& .
* Op. Off. Legal Counsel (Aug. 1995), az 2. Indeed, the Dellinger

aencrandum asserted that the guidance contained in the Civiletti
opinion would ratain its validity, notwithstanding the 1990

A amandment, if the requirement of 'gsoze reasonable likelihood that

) "ﬁ the safety of human life or the protection of property would be
o compromised in _gome degree, by delay in the performance of the
1-,1'{: function in quastion,* were simply modified to read "in some
gignificane degree." Id, at 8 (emphasis added).

Not surprisingly, that modification has not regulted in any
significant change in how the executlve departments and agencies

14
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hava applied the emergency exception. That is evident from a
cursory perusal of the contingency plaps filed with OMB by the
defendant departments and agencies. See Exhibits to Hobbie
Decl., ¥ 4. 1Indeed, as 18 evident from what we have said above,
the designations of employees who are o continue working on the
basis of the "emargency® exception include many -- including the
individual plaintiffs te this action® -- for whom it is
impossible to discern the *imminent® tareat to life or properiy
on which such degignations are to be based.

In many cases tha agencies’ shutdown plans evince no attempt
to link their *emergency” designations to any such imminent
threat, but rather simply ratiopalize the countinuation of
business as usual on the bagis of the importance of .the tasks

they perform. For example, the United States Mint has determined

' As is evident from the declaraztions and position

descriptions that are included in the Appendix, the individual
plaintiffs do not perform functions that fall within the
‘emergency" exception. Romal Walts i3 a laborer-leader at the
United States Mint ipn Deaver. Michelle Borden is a computer
programmer/analyst at OPM Retirement Information Service. Jcel
Schatley is a psychiatric aursing assistant at the Veterans
Adninistration Medical Center in Perry Point, Maryland. Jennie
Isaac works in Quality assuvrance, administering leases and
contracts, in the General Services Administration. Walter
Sheffield 18 a team leader of the facilities cgerations branch at
the Envirommantal Protection Agency, iavolved in managing tha
agency’s ghysical plant. Timotby Ashton ahd David Skultety are
criminal investigators aemployed by the General Services
Administration. Verett Kelley and Angela Green are employed at
the Department of Labor; their involves reviewing and pay ng
medical bills. Pamela Burke is a bill resolution clark employed
by the Department of Labor Workers Compensation Program. Quentin
Cheeks is employed by the District of Columbia Department of

Bmployment Services, D.C. Unemployment Insurance Commission, as a
claims examiner.

18
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that all of its functions will be "exempt from shutdown, *

reasoning as follows:

u.s.

A shutdown of the Mint’s circulating coinage operation
would cause severe disruption to the nation‘s coin
supply, with attendant economic digruption and

loss. . . . '

Any coln shortage, or the anticipation by the public of
such a ghortage, would have substantial impact as the
normal flowback of coins to banks would be disrupted.

. -« - The Qanger that the public ray fear a coin
shorrage is a zeal one; the Mint has already received
alarmist calls from aunismacic publications,
speculating about a coin shortage should the Mint be
forced to shutdown.

Coin shortages disrupt business in general because
coins are a primary medium of exchange. In addition, a
coin ghortage would have a dsvastating impact on
certain sectors of the economy that Tely almogt
exclusively on coing, such as the vending machine
industry, transit authorities, telephone campanies,
etc,

A Mint shutdowa would also impact on our coinage metal
suppliers and fabricators, who may similarly have to
curtail their Mint related cperatiocns.

Mint, Justification for Bxemption f£rom Shutdown (App. 8).

[o]
POL7

Other agencies similarly have justified continuing to employ

staff mambers on the basis of the perceived importance of their

functions. OFM, for example, explains that it has

a conpelling need for strong support in areas recently
and soon to be privatized. The performance of our
Training and Investigations arsas is paramount to the
success of their privatization efforts. Any lapse of
performance in thosa areas will be detrimental to the
privatized organizations and the individuals who work
there.

Memorandum of James B. King to Alice M. Rivlin (App. 14). Aud

the Bureau of Alcchol, Tobacco and Firearms ("BATFY) intends to

continue the "full tunction'}of its Office of Legislative Arfairg

16
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bacause that office, iuter alia, "conducts casework for the
Congress which has direct impact on their constituents’ businers
.{ activities thereby affecting tha private economy. For example,
the Office of lLegislative Affairs will typically coo;dinate the
resolution of a constituent’s problem involving licensing or tax
payment which if delayed would have adverse impact on segmente of
- the private economy.® BATF Mamorandum, App. 8.
- In other cases, while agencies have endeavored to link their
"excepted" activicies to scme imminent threat to life or
property, the link is, at best, teaucva. Thus, the Department of
Housing and Urban Development ("HUD®) explains that

w1 the following activivies necessary to avoid immipaent
threat to the safety of human life and prgperty should
- s e e Ccntimt

the completion of asset sales conducted in FY 1995 thac
are not scheduled to be completed until FY 1996;

e,
éi_.—d_ R

FHA premium and any other cash collaections;
management of HUD-owned property and property
where HUD is mortgagee-in-possgession; and
completion of mortgage imsurance actioms pursuant
to commitments entered iatc before Octaober 1,
1995, and asset management.
- Department of Housing and -Urban Development: Programs that May
‘ be Continued in the Absence of FY 1596 Appropriations, at 9 (App.
I 4) . HUD also plans to continue its "(r)eview of allocation plans
N for designating public housing for occupancy by disabled
) families, elderly families, or mixad populations, * because
N . "failure to do 80 in soma cases could result in imminent threat
to the safety of human life for pasople with disabilities who are
R
0 17
-::1
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currently living in HUD-assisted housing because of their needs
for structurally accessible housing, if they ware to losec their
housing.” Id, at 12.

In yet other cases, agencies have gsimply designated certain
employees as 'essential” without further explanation. In many
such cases, the link to imminent threans to life or property is
ditficult to digscern. For example, in the Department of Laborx
("DOL"), the Bureau of Labor Statistics intends to continue the
employment of employees deemed "essential® in its Office of

- Commissioner, Office of Prices and Living Conditions, Cffice of
Compensation and Working Conditions, Cffice of Publications,
Office of Enxployment & Unemployment St.atisticg, Office of
Administration, and various field offices. Bureau of Lzﬁbor
Statiscics Plans to Suspend Operations (App. 7). . Or, to take
another example, DOL‘’s Office of Public Affairs plans to continue
r*essential functions?® such as "praess gecretary duties,*
*writing/planning," *public inquiries,* ®news release
preparation/distribution,® and "professicnal audisvisual
support.® OPA’s Suspension of Operations Plan (Rpp. 7).

The examples could be multiplie<i many timeg, but the point
should be clear. In numerous cases, the defendant departments
and agencies are making use of the 'emergsncy" exception of the
Antideficiency Act to do precisely waat Congrass intended through

its 1990 amendmaent to forbid: to maipntain the *ongoing, regular

18
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functions of government.® 31 U.S.C. § 1342.7 We do not, of
course, mean to suggest that these routine functions of
government are not important. But that a function is important
-- or "essential," as the agency designations often put it -- is
not the tést for whether it may continve in the absence of
appropriations. éoth the plain languace and tha leyglslative
history of section 1342 make that quite clear. Only when the
suspendion of govermment functions would °jimminently threacen the
safety of human lifa or the protection of property"' may the
émergency axception be invoked.

B. Plaintiffs Will Be Irreparably EHarmed Unless

Unless this Court igsues a TRO, plaintiffs and the plaintiff
class will be required to work without pay during the lapsae in
appropriations in vieclation of law. Plaintiffs will have worked
ahd will have incurred the expenses aecessary to work, such as
camruting, childcare, and clothing coots. And yert, under
established law, there will be no remady at law for the injuries
to plaintiffs, because the Court canndot comstitutionally order
Congress to appropriats the money necassary to conrpensate

plaintiffe for performing the serxvices at issue.

? Wich redpect to 2 number of the defendant departments and
agencies, the proportion of the workforce that has been
designated as carxrying out "emergency® functions is in iteelf
Btrong evidence that what is at issue here is in reality
maincenance of the ongoing, regular functions of government. Ffor
e le, of the 98,545 persons employed by the Department of
Justice, 64,715 -- pearly two-thirds -- have been designated for
emergency-related duty. See Departmant of Justice contingency
plan (App. 6).

19
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The law is clear that ®*([wlhen the relevant appropriation has
lapged . . . the federal courts are without authority to provide
monetary relief.* GCity of Houston, Texas v, Dept. of Housing and
Drban Development, 24 F.34 1421, 1428 (D.C. Cir. 199%4). Thus,
where, as here, an individual performs persopmal services for
which no funds have been appropriated, he or she is at the mercy
of Congress’ appropriations autbority. Congress may appropriate
to compansate the individual for rendering perscmal services oxr
not, as it chooses, and a court may nct order Congress to
exarcise its appropriations power in this circumstance.

As the D.C. Circuit succinctly stated, *[i]lt is beyond __
dispute that a federal court cannot oxder the obligation of funds
for which there is no appropriation.® Roghester Pure Waters
Rist. v, EPA, 960 F.2d4 180, 184 (D.C. Cir. 1992). See alsQ
Natiopal Ass’'n of Regiopal Councils v. cComtls, 564 F.2d 583, 589
(D.C. Cir. 1977) (*if [budget authority] does not exist, either
because it was never provided or becsuse it has terminated, the
Constitution prohibits the courts frcm creating it no matter how
compelling the aquities*): Axbach v. Bell, 666 P.2a 974, 986
(D.C. Cir. 1982) ("[olnce the [appropriated] chapter 1 funds arae
distributed to the States and obligated, they cannot be recouped.
It will be impossible in thes absence of a\prel:lminary injunction
(prohibiting the distribution of the funds) to awazd plaintiffes
the relief they request if they should eventually prevail on the

merics”).

20
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This uniform precedent establishes that plaintiffs and the
plaintiff class will suffer irreparable¢ haxrm if the TRO is not

ot -

entered because they have no adequate remedy at law if they are
required to work without pay during the lapse in appropriations.

C. Defaendants Will Not Be Farmed -- And the Public
Interest Will Be Served -- 1If Defendants Are Prohibited
Exom Epgaging In Unlawful Ag

ARy _Conduct
Plaintiffa have amply demcnstrated their likelikood of

! success on the merite in Part A. In so doing, plaintiffs ghowed
' that the governswntal defendants are eangaged in unlawful agency
g conduct. It would be odd indeed for éafandants to argue that
thay -- federal government departmente apd agencies -- would be
harmed by a TRO reqQquiring them to ceaaé violating federal law.
And, in fact, there would be nc harxm to defendants.
The defendant federal departments and agencies may employ

. | only such employees "as Cougress may appropriate for from year to
year.® § U.S.C. § 3101. Defendants have no legitimate interest

in operating beyond the scopa of their appropriated funds by
requiring employees to work without pay. The Constitutien
locates in Congress the authority to appropriate money, geg U.S.
Const., Art. I, § 9, cl. 7, and thus the responsibility for
making the "difficult judgments . . . as to the common good.®

: %Wlﬁmw&m\ﬂ, 496 U.S. 414, 428
"J (1890).

That latter point is determinative also of where the public

interest in this proceeding lies. The interaest of all citizeas

and of cthe government, in sum tha public interest, is vested in

21
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the constitutional functioning of cur federal system of
government. By requiring employess to work without pay. the
defandant federal departments and agencies have arrogated unto
;hemaelves judgments about the common good that are Congress’ to
make. An order entering a TRO prohibiting the unlawful federal
agency and department conduct would serve the public good by
preserving the Constitution’s allocation of responsibilities
between the executive and 1ogisiat:lve branches.
IV. CONCLUSION
Wherefore, for all the reascns set forth in this memorandum

in support of plainciffs’ motion for a TRO, plaintiffs request

that the Court enter the TRO set forth im plaintiffs’ proposed
ordarx.

ry
D.C. Bar No. 4114

John M. West

D.C. Bar No. 424718
Bredhoff & Kalser

1000 Connecticut Ave. NW
Suite 1300

Washington, D.C. 20036
(202) 833-9340

Mark D. Roth ‘
D.C. Bar No. 235473
Charles A. Hobbie
D.C. Bar No. 283499
American FRederation of

Governmaent Employees
80 P Strest N.W.
Washington, D.C. 20001
(202) 639-6424

Attorneys for Plaintiffs
November 14, 1995

22

Lot
NO.673 pPo2s




IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN FEDERATION OF
GOVERNMENT EMPLOYEES, et al.,
Plaintiffs,

Civil Action No. 95-2115
(EGS)

V.

ALICE RIVLIN, as Director of the
OFFICE OF MANAGEMENT AND BUDGET
and OFFICE OF MANAGEMENT AND
BUDGET, gt al.,

Defendants.

e W W Y N St Wt WP P g Nt P P st

DEFENDANT’S MEMORANDUM OF POINTS AND AUTHORITIES
~IN SUPPORT OF MOTION TO DISMISS

\

Respectfully submitted,

FRANK W. HUNGER
Assistant Attorney General

ERIC H. HOLDER
United States Attorney

SUSAN K. RUDY

THOMAS H. PEEBLES

JOSEPH LOBUE _
Attorneys, Department of Justice
Civil Division, Room 1054

901 E Street, N.W.

Washington D.C. 20530

Telephone: (202) 514-4778

DATE: November 27, 1995 Attorneys for Defendants



II.

THE COURT SHOULD DISMISS THIS ACTION FOR

LACK OF A AN ACTUAL CASE OR CONTROVERSY .

A. Plaintiffs Lack Standing To Maintain
This Action Because Any Future Injury
To Them Is Altogether Conjectural And

Speculative
B. This Action Is Not Ripe For Decision .

c. Because Of The Passage Of Appropriation
Legislation, This Action Is Moot

D. This Action Fails To Meet The "Capable
of Repetition, Yet Evading Review"
Exception To Mootness

PRUDENTIAL CONSIDERATIONS ALSO REQUIRE
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ANTRODUCTION

Defendants move to dismiss this action for lack of an actual
case or controversy.! On November 20, 1995, Congress passed and
the President signed legislation which authorizes both continuing
agency operations through December 15, 1995, and retroactive
payment for all federal employees (including all plaintiffs). H.J.
Res. 122, Pub.L. No. 104-56 ("continuing resolution").

Emphatically, then, no plaintiff today -- nor any other
federal employee -- has been or is being required to work without
pay. At the time of the TRO hegring in this éase, the Court noted
that"not one plaintiff ha[{d] alleged that he or she has failed to
receive a paycheck." Transcript of Court Ruling, 11/17/95
('Ruling") at 10. The Court also noted that "Congress has always
appropriated funds to compensate government employees for their
services rendered" during a lapse in appropriations. The Court
therefore found that it was "purely speculative" whether "anyone
will ever be denied a paycheck for services rendered dufing this
budgetary impasse.'v Id.

The Court’s holding concerning the speculative nature of
plaintiffs’ injury applies a fortiori now, in light of passage of
the recent legislation. It is not only purely speculative but also

counterfactual that any plainﬁiff == or any other federal employee

-- would lose a day of pay because of a lapse in appropriations.

! pefendants submit this motion at this time pursuant to the
Court’s Order of November 22, 1995. In moving to dismiss at this
time, defendants do not waive any other objections which they
might have to plaintiffs’ action. See, e.q., Rule 12(b) (1),
12(h), Fed.R.Civ.P.




That this eventuality might someday occur is dependent upon a chain
of assumptions and multiple variables.

To begin, there is no basis to assert noﬁ that appropriation
legislation governing some or all federal agencies will not be
passed into law by December 15th.? Such legislation could be in
the form of a short-term continuing resolution, or long-term agency
operating legislation. It is impossible to know at this time which
agencies would be covered by such legislation but, in any event,
federal employees at these agencies could not claim injury. Nor
does anyone know at this time when any appropriation lapse for an
agency will occur, the agencies affected, the duration of any such
lapse, whether they might alter or adjust their existing
contingency plgns in a way that affects a plaintiff, whether any
paychecks might be missed -- and paychecks would be unlikely to be
missed prior to early January 1996 if a lapse of longer duration

than the recent lapse occurs on December 16, 1995 -- or whether

2 since commencement of this lawsuit, Congress has approved
and the President has signed appropriation legislation governing
the Department of Energy, Energy and Water Development
Appropriations Act 1996, Pub. L. No. 104-46 (November 14, 1995);
the Department of Transportation, Pub. L. No. 104~50 (Nov. 15,
1995); and the Department of the Treasury, the Office of
Personnel Management, the General Service Administration, and the
National Archives. P.L. No. 104-52 (Nov. 19, 1995). Further,
defendant Securities and Exchange Commission was not at all
affected by the recent lapse in appropriations, nor would it be
affected by a lapse occurring on December 15, 1995. Declaration
of Diane Campbell, attached as Exhibit A, 99 5, 6. A declaration
going to the Court’s jurisdiction will not convert a
jurisdictional motion into one for summary judgment -- gee Moir

Greater Cleveland Transportation Co., 895 F.2d 266, 269 (6th
cir. 1990); Augqustine v. United States, 704 F.2d 1074, 1079 (9th
cir. 1983).
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Congress will once again, as it always has in the past, authorize
payment for services rendered during the lapse.

Article III of the Constitution limits this Court’s subject-
matter jurisdiction to actual cases and controversies. Whether
analyzed in terms of standing, ripeness, or mootness, the lack of
.any present injury, and the unlikelihood of any future injury,
undermine plaintiffs’ request that this Court adjudicate this
matter, and instead mandate its dismissal. We demonstrate in Part
I of our Argument that the Court should dismiss this action for
want of an actual case or controversy. Even assuming, arquendo,
that the Court finds an actual case or controversy, however, we
demonstrate in Part II that prudential considerations closely
related to Article III should prompt the Court to.vithhold review.

STATUTORY AND REGULATORY BACKGROUND

Defendants set forth the general statutory and regulatﬁry
background governing this case in Defendants’ Memorandum 1In
| Opposition To Plaintiffs’ Motion For A Temporary Restraining Order,
11/15/95 ("Def. Mem."), at 4-8. Since that time, of course,
Congress has passed the continuing resolution, which provides
appropriations through December 15, 1995. Pub.L. No. 104;56, S
106. Section 107 provides that the continuing resolution shall
cover "all obligations br_expenditures incurred for any program,
project, or activity during the period for which funds or authority
for such project or activity are available under this joint

resolution.® Further, legislation governing appropriation



authority has been passed for several government agencies. See

note 2, gupra.

ARGUMENT

I. THE COURT SHOULD DISMISS THIS ACTION FOR LACK
OF AN ACTUAL CASE OR CONTROVERSY

Article III of the Constitution ~a1]v.ows> federal courts to

adjudicate only actual, ongoing cases or controversies. Lewis v.
continental Bank Corp., 494 U.S. 472, 477 (1990). Article III'’s
case or controversy requirement is "not merely a troublesome hurdle

to be overcome if possible so as to reach the ‘merits’ of a lawsuit

which a party desires to have adjudicated." Valley Forge Christian
Sollege v. Amexicans United For Separation of Church and State, 454
U.S. 464, 476 (1982). Rather, the requirement is "founded in
concern about the proper -- and properly limited -- role of the
courts in a democratic society."’ warth v. Seldin, 422 U.S. 490,
498 (1975).

Thus, the “threshold question in every federal case,
determining the power of the court to entertain the suit" is
*whether a ’‘case or controversy’ exists between the plaintiff and
the defendant.™ Warth v. Seldin, 422 U.S. at 498. The case-or-
controversy requirement "ensures that the court will undertake
resolution only of issues that are concrete and sharply focused,
and bars the court from addressing disputes that are imagined
rather than real.® Community For Creative Non-Violence v. Hess,
745 F.de 697, 700 (D.C. Cir. 1984). Federal courts have no
authority to decide "questions that cannot affect the rights of
litigants in the case before them," and must confine themselves to
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resolving ®"real and substantial controvers[ies) admitting of
specific relief through a decree of a conclusive character, as
distinguished from an opinion advising what the law would be upon
a hypothetical state of facts." Lewis, 494 U.s.‘at 477.

The Article III case or controversy requirements apply as
forcefully to declaratory relief as to any other form of relief.
Golden v. 2Zwickler, 394 U.S. 103, 108 '(1969); Penthouse
International Limited v. Meese, 939 F.2d 1011, 1018 (D.C. Cir.
1991). The pertinent inquiry for declaratory relief is whether the
facts alleged, under all the circumstances "show that there is a
substantial controversy, between parties having adverse 1legal
interests, of sufficient immedjacy and realjty to warrant the
issuance of a declaratory judement." Id., guotina Preiser v.
Newkirk, 422 U.S. 395, 402 (1975) (emphasis supplied in Preiser);
gee also City of Houston v. HUD, 33 F.3d 1421, 1429An.6 (D.C. Cir.
1994).

Finally, the Article III case or controversy requirement
-'subsists through all stages of federal judicial proceedings, trial
and appellate." Lewis, 494 U.S. at 477. It is "not enough that a
dispute was very much alive when suit was filed . . . The parties
lust'continue to have a ’‘personal stake in the outcome of the
lawsuit.’" JId.; see also United States Parole commission v.

Geraghty, 445 U.S. 388, 397 (1980); Clarke v. United States, 915
F.2d 699, 701 (D.C. Cir. 19%0). '



The doctrines of standing, ripeness and mootness are
interrelated; each has its roots firmly set in Article III, and, as
wve show below, each requires dismissal of this action.

A. Plaintiffs Lack Standing To Maintain This Action

Because Any Future Injury To Them Is Altogether

Conjectural And Speculative .

The doctrine of standing is "an essential and unchanging part
of the case-or-controversy requirement of Article III, T & S
Broducts, Inc. v. United States Postal Service, __ F.3d ___, 1995
WL 627752 (D.C. Cir. 1995), ®"perhaps the most important of the
(Article III]) doctrines.®™ Allen v. Wright, 465 U.S. 737, 750
(1984). To meet Article III standing doctrine requirements; the
plaintiff must make three showings: that he has "personally
suffered some actual or threatened injury as a result of the
putatively illegal conduct of the defendant;" that the injury
“fairly can be traced to the challenged action;" and that the
injury is "likely to be redressed by a favorable decision." Valley
Forge, 454 U.S. at 472. The injury required for Article III
standing is an "invasion of a legally-ﬁrotected interest which is
(a) concrete and particularized . . . and (b) actual or imminent,
not ‘conjectural’ or ‘hypothetical.’" Lujan v. Defenders of
wildlife, 504 U.S. 555, 560 (1992). *particularized" means that
the injury must affect the plaintiff in a personal and individual
wvay.* Id. at 560 n1 - This "injury-in-fact" requirement
constitutes the “irreducible constitutional minimum of standing.”
Marathon 0il Company v. Federal Enerdgy Requlatory Commission, _
F.3d ___, 1995 WL 627762 (D.C. Cir. 1995).



A 1litigant alleging only future injury "confronts a

significantly more rigorous burden to establish standing.® Unjted
Iransportation Union v. Interstate Commerce Commission, 891 F.2d
908, 913 (D.C. Cir. 1989) (emphasis supplied). For such a litigant,
"the harm must be ‘entirely impending,’® Babbjitt v. United Farm
Morkers National Union, 442 U.S. 289, 298 (1979), and both "real
and immediate,” and not "conjectural or hypothetical.” ¢city of lLos
Angeles v. Lyons, 461 U.S. 95, 102 (1983). It is insufficient for
the plaintiff to allege that he "can imagine circumstances in which
he could be affected by the agency’s action." Upnited States v.
Students Challenaging Redqulatorv Procedures (SCRAP), 412 U.S. 669,
689 (1973). If the plaintiff fails to demonstrate a real and
 immediate injury, no other inquiry is relevant and the complaint
should be dismissed. Schlesinger v. Reservists Committee To Stop
The War, 418 U.S. 208, 227 n.16 (1974).

_Plainly, because of November 20th continuing resolution, no
plaintiff is suffering any present injury attributable to the
practices he or she challenges. No plaintiff is presently requiread
to work without pay; and no plaintiff missed a day of payment

attributable to the recent lapse in appropriations.® Plaintiffs

} plaintiffs may contend that the "wrong"” they suffered is
the mere requirement that they work during a lapse in
appropriations. See Complaint, 9§ 52, 57. But this cannot be
the concrete and particularized injury necessary to meet the
injury-in-fact requirement of the standing doctrine. The Court
recognized as much when it noted that "not one plaintiff ha(d]
alleged that he or she has failed to receive a paycheck," and
that it was therefore "purely speculative" whether "anyone will
ever be denied a paycheck for services rendered during this
budgetary impasse.” Ruling at 10. At this point, there is only

, (continued...)
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are flatly wrong when they suggest that it is sufficient to
establish their standing only at the outset of the case.
Transcript, 11/20/95, at 9. See Lewis, 494 U.S. at 477 ("not
enough that a dispute was very much alive when suit was filed. . .
The parties must continue to have a ’‘personal stake in the outcome
of the lawsuit’"). Those plaintiffs who cannot establish their
standing throughout the litigation may not continue as plaintiffs.
¥Wagshal v. Foster, 28 F.3d 1249, 1252 (D.C. Cir. 1994). Here, none
of the plaintiffs can establish standing.

Some are working pursuant to appropriations bills that cover
their agencies’ operations for fiscal year 1996. For example,
plaintiff Borden is an employee of the office of Personnel
Management, Complaint, § 4, and plaintiffs Issac, Ashton and
Skutley are employees of the General Services Administration,
Complaint, 99 7, 9, 10, which is funded. for Fiscal Year 1996

through P.L. No. 104-52. See note 2, sgupra. In addition,
| plaintiff wWalz, an employee of the United States Mint, a component
of the’Department of the Treasury, is paid pursuant to a revolving
trust fund available for numismatic operations and programs, 31
U.S.C. § 5134, and therefore not affected by the recent lapse in
appropriations or the continuing resolution. See Transcript,

11/16/92, at 41-42.%

3(...continued) _
a "purely speculative" fear of future injury, rather than a
concrete and particularized injury. .

¢ public Law No. 104-52 broadens this revolving fund to
apply to all operations of the Mint.



As to those who may find themselves working in a lapse
situation at some subsequent time -- and it is not possible to say
at this point which plaintiffg might be reéuired to work during
such a lapse, or when that lapse might occur -- the likelihood of
their future injury is indeed remote. Future injury for such
plaintiffs would depend upon the hypothetical chain of events and
multiple variables described at the outset, involving the
uncertainty of any future lapse in apprdﬁriations -=- when it nighj:
occur, and which agencies and which plaintiffs might be affected.
Given this uncertainty, it is clear that no one in the federal
government today faces an “entirely im_pending,"' or "real and
immediate™ future injury.

Rather, the 1likelihood of future injury is founded upon
conjecture and contrary-to-fact hypotheses at least as speculative
as that which the Supreme Court found insufficient to meet Article
III requirements in Lyons. The complainant in that case alleged
that he had been injured by an unjustified "chokehold" administered
by a Los Angeles policeman, and that he "justifiably fears that any
contact he has with the Los Angeles Police officers may result in
his being choked and strangled to death."™ The Court held th:at the
request for injunctive relief forbidding the use of such chokeholds
failed Article III.requirem'ents, finding no realistic threat to the
complainant. 461 U.S. at 106-07. It was unduly speculative
whether he "was likely to suffer future injury from the use of the
chokeholds by police officers.” Jd. at 105. Because Lyons had not

made a showing that he was realistically threatened by a repetition



of his past experience, "he has not met the requirements for
seeking an injunétion in federal court.” JId. at 109.

Following Lyons, the court of appeals in Branton v. Federal
, Comnunications Commission, 893 F.24 906,.909 (D.C. Cir. 1993),
found that the imminence required under Article III was lacking for
a petitioner who challenged a Federal Communications Commission
decision not to take action against a broadcaster who had used
indecent language on one of its programs. "While there is, of
course, some chance that somewhere, at some time, the petitioner
may again be exposed to .a broadcast indecency as a result of the
Commission’s decision,” the court held that that possibility was
“far too remote and attenuated to establish a‘case or controversy
under Article IIXI." Id.’ The threat here of injury at some point
in the future is at least as remote and unrealistic as that facing
the complainant in Lyons, and the petitioner in Branton.

Further, one principal purpose of the Article III standing
requirement is to “assure that the legal questions presented to the

court will be resolved, not in the rarified atmosphere of a

5 See also Eneragy Transportation Group, Inc. v. Maritime
_ , 956 F.2d 1206, 1215 (D.C. Cir. 1992) (where

transportation group could "only suffer competitive harm if it
enters the market for carrying [liquid natural gas] to the U.S.
in the future, and it has shown little evidence that such entry
is probable . . . potential harm is too speculative to satisfy
Article III’s requirement that the injury be . . . not
‘conjectural’ or ‘hypothetical’"); (o) )
891 F.2d at 913 (allegation that petltloners "stand to be hurt"
by proposed agency rule is "‘unadorned speculation’ . . . [which])
seems but a shadow in the midst"); Harrington v. Bush, 553 F.2d
190, 208 (D.C. Cir. 1977) ("that the alleged harm is to occur in
the future can . . . lessen the concreteness of the controversy
and thus mitigate against a recognition of standing").
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debating society, but in a concrete factual context conducive to a
realistic appreciation of the consequences of judicial action.®
¥Yalley Forge, 454 U.S. at 472. 1In this way, the court can decide
the case "with some confidence that its decision will not pave the
wvay for lawsuits which have some, but not all, of the facts of the
case actually decided by the court." Id.

Here, the Court cannot know the circumstances surrounding any
future injury. It cannot know at this point whether any given
plaintiff will be designated an excepted employee during the next
lapse in appropriations; it cannot know when that lapse will occur;
and it cannot know the precise requirements of the particular
agency contingency plan designating excepted employees, or whether
that lapse will result in any excepted federal employee miésing a
paycheck. The "concrete factual context" so essential to Article
II1I standing is altogether missing, indicating that plaintiffs
cannot come close to demonstrating that harm to them is "entirely
impending,” Babbitt, 442 U.S. at 298, or that they face a future
injury that is "real and immediate." [Lyons, 461 U.S. at 102.
Rather, the injury which plaintiffs face is, as the Court has
already found, “"purely speculative," and entirely insufficient to

meet Article III standing requirements.®

¢ An organizational plaintiff such as the American
Federation of Government Employees ("AFGE") has standing only if
it can show that its members would otherwise have standing to sue
in their own right, International Union, UAW v. Brock, 477 U.S.
274, 282 (1986), a showing which cannot be made here. 1In
addition, AFGE would have to show that "neither the claim
asserted nor the relief requested requires the participation of
individual members in the lawsuit.® Jd. To the degree that
(continued...)
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B. This Action Is Not Ripe For Decision

Ripeness enters the Article III "case or controversy" picture
in the *®determination whether the requisite injury is in sharp
enough focus and the adverseness of the parties concrete enough to
permit a court to decide a real controversy and not a set of
hypothetical possibilities.”™ Martin Tractor Co, v. Federal
Election Commission, 627 F.2da 375, 379 (D.C. Cir. 1980). The
ripeness doctrine seeks to “"prevent the courts, through avoidance
of premature adjudication, from entangling themselves in abstract
disagreements over administrative policies.™ Abbott Laboratories
v. Gardner, 387 U.S. 136, 147-48 (1967). Ripeness is also designed
to protect agencies from Jjudicial interference "until an
administrative decision has beén formalized and its effects felt in
a concrete way by the challenging parties." JId. Courts determine
ripeness by evaluating "both the fitness of the issues for judicial
decision and the hardship to the partiés of withholding court

consideration." Jd.

¢(...continued)
plaintiffs challenge the manner in which specific agencies apply
statutory standards in determining excepted functions, they would
have difficulty making this showing because of the very fact-
specific circumstances surrounding any agency’s designation of
excepted employees and functions. Finally, AFGE would have to
show that the "interests it seeks to protect are germane to [its])
purpose.® Id. The Court could legitimately ask how it is
germane to AFGE’s purpose to ask the Court to issue an order
which would take away from plaintiffs and other excepted
employees the obligation the United States has recognized to pay
them for services rendered during a lapse, and place them in the
furlough category, for which the United States has recognized no
such obligation. See Def. Mem., Ex. E at 3; Transcript,
11/16/95, at 28-33.



The nature of the injury figures in both the fitness and
hardship inquiries. If the injury asserted is one which will occur
in the future, its occurrence must be "reasonably certain and
clearly describable for the action to be deemed ‘ripe’ for
adjudication.* Martin Tractor, 627 F.2da at 379. *"The mere
potential for future injury is insufficient to render an issue ripe
for review." Alascom, Inc. v. Federal Communication Commission,
727 F.24 1212, 1217 (D.C. Cir. 1984)(em§hasis in original). A
petitioner %cannot show hardship by positing a speculative or
hypothetical future harm.®” National Resources Defense Council v.
United States Equal Protection Agency, 859 F.2d 156, 167 (D.C. Cir.

1988) . In order to be "ripe for review," the "disagreement mﬁst
not be nebulous or contingent but must have taken on fixed and
final shape so that a court can see what legal issues it is
deciding, what effect its decision will have on the adversaries,

~ and some useful purpose to be achieved in deciding them." Public
Service Commission v. Wycoff Companv, 344 U.S. 237, 244 (1952).

In consolidated Edison Co. v. Herrington, 752 F. Supp. 1082
(D.D.C. 1990), aff’d, 927 F.24 1227 (T.E.C.A 1992), Judge Harold

Greene dismissed as unripe a request for declaratory and injunctive
relief in a situation similar to that facing the plaintiffs here.
The case was brought by three manufacturing and utility companies
wvith an interest in a Department of Energy ("DOE") escrow fund
created as a result of DOE’s settlement of crude o0il overcharges.
Just as the plaintiffs here contend that they might some day lose

pay because of a lapse in appropriations, the plaintiffs in
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Herrington contended that the fund pight prove insufficient to meet
their claims in full. Judge Greene found that the plaintiffs’
claims "involve nothing more than a mere potential for future
injury.® 727 F. Supp. at 1085.

The key issue in the case, whether the fund would meet
plaintiffs’ claims in full, depended upon "the outcome of a number
of future events, none of which can be anticipated or predicted
vith certainty.® 727 F. Supp. at 1085. The court found that
plaintiffs’ arguments about the sufficiency of the fund "sit atop
a pyramid of predictions and assumptions, one piled on top of
another, about what claimants will do, what [DOE'Q adjudicative
unit] will do and what the various courts that hears these claims
will do.® Jd. "It is this very kind of hypothesizing about future
events that the ripeness doctrine was intended to prevent,® the
court held. JId.

We have already seen in this case the "pyramid of predictions
and assumptions,” and the "hypothesizing about future events" which
the Cm’u't would have to make in order to find an injury to any of
the plaintiffs. Any claim that a plaintiff may at some future time
miss a paycheck because of a lapse in appropriations is *"not

reasonably certain.® Martin Tractor, 627 F.2d4 at 379. Rather, it
| is yery uncertain. See Def. Mem. at 14, 25-28 & Ex. E at 3.



Plaintiffs can do no better than allege the "mere potential for
future injury,® which, under Alascom, is "insufficient to render an
issue ripe for review." 727 F.2d at 1217.’

c. Because Of The Passage Of The Continuing
Resolution, This Action Is Moot

Federal courts may not "give opinions upon moot questions or
abstract propositions,® or %declare principles or rules of law
which cannot affect the matter in issue in the case before it."
Chuxrch of Scientology of California v. United States, 506 U.S. ___,
113 S. Ct. 447, 449 (1992), guoting Mills v. Green, 159 U.S. 651,
653 (1895). No controversy is presented "when the question sought
to be adjudicated has been mooted by subsequent developments."
Flast v. Cohen, 392 U.S. 83, 95 (1968).  A case is moot.uhen
"neither party has a legally cognizable interest in the final
determination of the underlying questions of fact and law.™ County
of Los Angeles v. Davis, 440 U.S. 625, 631 (1979). In an action
for injunctive relief, "“there must be some present harm left to
enjoin," for "[o]lnce the movant is no longer in harm’s way, a

motion for an injunction becomes moot." Tavlor v. Resolution Trust
corp., 56 F.3d 1497, 1502 (D.C. Cir. 1995).

7 plaintiffs may contend that their action is ripe for
review because they intend to raise "purely legal issues.”™ That
a case presents only legal issues is not, in itself, sufficient
to render the case ripe for review. RAlascom, 727 F.2d4 at 1217.
Indeed, that is the essence of seeking an advisory opinion from
the Court. Lewis, 494 U.S. at 477; Penthouse, 939 F.2d at 1018.
Moreover, it is unlikely that a challenge to the manner in which
defendants have interpreted statutory directives to determine
excepted functions could ever be purely legal in nature. Even if
plaintiffs were to eliminate all factual issues from their
challenge, defendants might be required to present extensive
factual evidence to rebut the challenge.
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Assuming that plaintiffs might have been in "harm’s way" during
the recent lapse in appropriations, their claims have since been
rendered moot by the continuing resolution. Their position is
therefore analogous to that of the plaintiff in Golden v. z_w_j,_gxl_e_r_
In that case, Zwickler had been convicted of distributing anonymous
literature concerning a Congressman in connection with an election
campaign, in violation of state statute. Zwickler asserted in his
complaint that he wished to distribute such literature in a future
election and sought a declaratory jucigment ‘that the statute
infringed his first amendment rights. By the time the case reached
the  Supreme Court, the COnéressman who was the subject of
2wickler’s handbills had 1left the House bf Representatives.
Justice Brennan, writing for the unanimous Court, held that a case
or controversy no longer existed.

Justice Brennan found that it was "most unlikely that the
Congressman would again be a candidate for Congress," and therefore
the parties did not have adverse legal interests of "sufficient
immediacy and reality" to warrant judicial relief. 394 U.S. at
109. It was "wholly conjectural®" that "another occasion might
arise when 2wickler might be prosecuted for distributing the
handbills referred to in the complaint." JId. 2Zwickler’s assertion
that the Congressman might again run for elected office was "hardly
a substitute for evidence that this is a prospect of ’‘immediacy and
reality.’" I.d-. The power of federal courts “arises only when the
interests of litigants require use of this judicial authority for



their protection against actual interference. A hypothetical
threat is not enough.” Id. at 110.°

Given passage of recent appropriation legislation, whatever
questions plaintiffs =might raise about the iegality of the
requirement that some designated federal employees continue to work
during a lapse in appropriations, or whatever objections any
plaintiff might have to his or her agency’s contingency plans
identifying such workers, have lost their character as a "present,
live controversy of the kind that must exist if we are to avoid
advisory opinions on abstract issues of law." Hall v. Beals, 396
U.S5. 45, 48 (1969). Any Jjudicial resolution of~ the issues
plaintiffs now seek to 1litigate would amount to an advisory
opinion, based upon a hypothetical, imagined threat. Article III,
however, permits the exercise of the Court’s judicial authority
only for "protection against actual interference,™ Zwickler, 394
U.S. at 110, and precludes the Court from protecting plaintiffs
against imagined future injury.
D. This Action Fails To Meet The "Capable of

Repetition, Yet Evading Review" Exception

To Mootness

Plaintiffs contend that this case fits within an exception to
the mootness doctrine for cases “capable of repetition, yet evading
review." Transcript, 11/20/95, at 5-6, 11. The.court‘need not
reach this issue if it concludes that plaintiffs lack standing or
that the issues they seek to adjudicate are not ripe. ity of

' See also Lewis, 494 U.S. 472 (challenge to statute moot

wvhen statute amended); Clarke v. United States, 915 F.2d 699,
704-05 (D.C. Cir. 1990) (case moot when statute expired).



Houston, 24 Tr.3d at 1429 (where specific claim moot, forward-
looking relief may be available "so long as the plaintiff h#s
standing to bring such future challenge and the requeét for
declaratory relief is ripe»).

Further, the capable-of-repetition doctrine "applies only in
exceptional situations, and generally only where the nanmed
plaintiff can make a reasonable showing that he will again be
subjected to the alleged illegality.™ Lvons, 461 U.S. at 109. The
doctrine reguires at a minimum that there be "some cognizable
danger of recurrent violation, something more than the mere
possibility which serves to keep the case alive." United States v.
W.T. Grant, 345 U.S. 629, 633 (1953). 1t ig *not enough that the
plaintiff can imagine circumstances in which he could be affected
by the agency’s action.® pPrieser v. Newkirk, 422 U.S. at 403.

To show that the case meets the repeﬁition prong of the
‘eiception, the plaintiff must demonstrate that " (1) the challenged
action is in its duration too short to be fully litigated prior to
its cessation or expiration and (2) there [is] a reasonable
expectation that the game complaining party would be subjected to
the same action again."® Clarke, 915 F.2d at 703 (emphasis
supplied). It is simply not enouéh that someone, at sometime,
might suffer the same harm. Murphy v. Hunt, 455 U.S. 478, 482
(1982) (dismissing defendant’s challenge to a state law denying
pretrial bail to those accused of violent’sex crimes as moot after
defendant’s conviction because there was no likelihood that the

defendant would be arrested for a similar offense and denied bail



in the future); gee also Knichts of KKK v. District of Columbia,
972 P.2d 365, 370 (D.C. Cir. 1992) (it is the "likelihood of the
plaintiff’s encountering a similar problem in the future that
matters®) (emphasis supplied).

In estimating the likelihood of an event occurring in the
future, the "natural startingpoint is how often it has occurred in
the past.® Clarke, 915 F.2d at 704. Where "there are too many
variables to allow a prediction that [plaintiffs] will again be
subject to [the] action” complained of, the "capable of repetition"
requirement is not met. Grano v. Barry, 733 F.2d 164, 167 (D.C.
Cir. 1984). |

Here, there is at best a "mere possibility" which keeps this
case alive, and no "cognizable danger of a recurrent violation."
W.T. Grant, 345 U.S. at 633. The possibility that any plaintiff
will be ever be injured at some time in the future is remote, based
on a multitude of variables and counterintuitive speculation
simi-lar to that which the court of appeals in Grano found failed to
meet the "capable of repetition" exception.

In that case, the City of Washington and a private developer,
the Carr Company, sought to demolish historic Rhodes Tavern and
received approval to do so from the Joint Committee on Landmarks.
The plaintiff and others who objected to its demolition were able
to draft and place on the ballot a referendum seeking the voters’

view on whether the Tavern should be preserved, which could then be
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transmitted to Congress and become law.’ Prior to the referendum,
the plaintiffs obtained an injunction restraining the demolition
process, pending outcome of the referendum which ultimately passed
and became law. The court held that issues surrounding the
validity of the injunction were moot, and that the case clearly
failed to meet the "reasonable expectation" component of the
capable-of-repetition exception, finding that there were "too many
irariablas to allow a prediction that appellants will again be
subject to action of this sort.® 733 F.2d at 167.
To make that prediction, the court indicated, one would have

to suppose:

that the Carr Co. would again attempt to

demolish a District of Columbia building with

alleged historical significance, that the

Joint Committee on Landmarks would approve,

that an initiative to save the building would

once more be put to a referendum, and that a

trial court would issue an.- injunction

preventing demolition pending the outcome of

the referendum. Appellants have adduced no

evidence creating a reasonable expectation

that any of these things will reoccur, much

less that all of them will.
733 F.2d at 167-68. Here, too, as discussed above, the Court would
have to make a long series of suppositions, based upon- numerous
variables, before concluding that any plaintiff could reasonably be
expected to lose pay because of a requirement that he or she work

during a lapse in appropriations.

? The court noted that the precise substantive effect of the
complicated initiative appeared to be a "matter of dispute”" at
the time the case reached the court of appeals. 733 F.2d at 167
n.l.
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Moreover, in determining the likelihood of irreparable injury
to plaintiffs, the Court found in its ruling that it was "entirely
appropriate and reasonable" to consider the fact that Congress has
"alvays appropriated funds to compensate government employees for
their services rendered" during a lapse in appropriations. Ruling
at 10. In assessing the reasonable expectation component of the
capable-of-repetition exception, it is not only %entirely
appropriate and reasonable" to take this consistent past
Congressional practice into account, but also mandated as the
"natural starting point® under Clarke.

- Finally, if a plaintiff were requirgd to work without pay
during some future lapse in appropriations that lasted long enough
to deprive him or her of some portion of his or her regular pay,
there is simply no reason to believe that the action in that
instance would evade review. Of course, if any future lapse in
appropriation is like all those in the past, in which no excepted
employee loses a day of pay, there would not be a judicially
cognizable injury in the first place, no plaintiff would have
standing, and there would be nothing to review. This is not a
basis upon which the Court may assert authority to adjudicaté this
case. Schlesinger, 418 U.SA. at 227 ("The assumption that if
respondents have né standing to sue, no one would have standing, is

not a reason to find standing").

- 21 -



II. PRUDENTIAL CONSIDERATIONS ALSO REQUIRE DISMISSAL
OF THIS ACTION :

This case should be dismissed for lack of standing and

ripeness, and because it is moot. But even if the Court were to
disagree, strong prudential considerations derived from Article IIIX
militate in favor of withholding review. Ih Chamber of Commerce V.
United States Department of Enerqgy, 627 F.2d 289, 291 (b.C. Cir.
1980), the court of appeals recognized that a court may refuse to
entertain a suit which, while "not actually moot, is so attenuated
that considerations of prudence and comity . . . counsel the court
to stay its hand, and to withhold reliefAit has the power to
grant."

The court ih thb_e_;__gﬁ__cgm described the prudential
mootness doctrine as the "cousin" of constitutional mootness, a
"melange of doctrines relating to the court’s discretion in matters
of remedy and judicial administration.®" 627 F.2d at 291. As such,
the prudential mootness doctrine is another application of the
general principle that even where a plaintiff might meet Article
III case or controversy requirements, in certain situations the
better practice for the court is to refrain from exercising its
authority. See Def. Mem. at 15-20.

In Chamber of Commerce, the plaintiff challenged an agency
decision to provide funds to enable a consumer organization to
intervene in a regulatory proceeding before the department. During
the pendéncy of the suit, the organization’s participation in the
proceeding came to an end and all monies requested by it were paid.
Subsequently, Congress 4imposed a moratorium on further intervenor-
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funding, and the agency stayed further intervenor-funding pending
congressional approval. 627 F.2d at 290~-91. The court of appeals
held that events that transpired after institution of the.suit had
caused it to become ¥so attenuated and remoté as to warrant
dismissal . . . pursuant to the court’s discretionary authority to
grant or withhold declaratory relief." JId. at 290.

Similarly, in DeArellano v. ¥Weinberger, 788 F.24 762 (D.C.
Cir. 1986), the plaintiff challenged United States military
intrusions into his private ranch in Honduras. When U.S. military
personnel and facilities withdrew from Honduras, the court fpund
that the controversy had become "too attenuated to justify the
extraordinary relief sought through equity’s ihte:vention.! Id. at
764. See also ﬂgﬁg; 745 F.24 at 706.

Here, too, even assuming that the passage of the recent
legislation does not render this action moot in a constitutional
sense, the passage of that legislation so attenuates the action as
to plaintiffs that the Court should refrain from exercising its
equitable authority.

CONCLUSJION

The Court should dismiss this action.

Respectfully submitted,

FRANK W. HUNGER
Assistant Attorney General

ERIC H. HOLDER
United States Attorney
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN FEDERATION OF
GOVERNMENT EMPLOYEES, et al.,

Plaintiffs
V. Civ. Act. 95-2115 (EGS)
ALICE RIVLIN, as Director of the
OFFICE OF MANAGEMENT AND BUDGET

and OFFICE OF MANAGEMENT AND
BUDGET, et al.,

Defendants.

et N el N el e et s e e N Vs ot S

STATEMENT OF MATERIAL FACTS NOT IN DISPUTE

1. AFGE is ‘a union that represents 700,000 federal
government employees in 105 federal departments and agencies.
Declaration of Charles Hobbie ("Hobbie Decl.") § 2 (attached to
Plaintiffs’ Motion for a Temporary Restraining Order ("TRO")).
The individual plaintiffs are federal government employees who
were designated by their respective departments and agencies as
employees required to work without pay (or be subject to
discipline) during the appropriations lapse. See Declarations of
plaintiffs (attached to Plaintiffs’ Motion for a TRO).

2. On an annual basis, Congress enacts appropriations laws
that authorize departments and agencies of the federal government
to expend money in accordance with the terms set forth in the
authorizing legislation. These laws fund operations of the
federal government, including the pay of most federal government
employees.

3. The 1994 annual appropriations laws expired by their

terms on October 1, 1995. By that date, Congress had not'yet



completed work on most of the 1995 appropriations bills.

4. Before October 1, 1995, Congress enacted a Continuing
Resolution ("CR") to fund, albeit on a reduced basis, the
operations of most departments and agencies of the federal
government that are funded by annual appropriations laws. See
H.J. Res. 108. That CR was signed into law by the President. It
expired by its terms at midnight on November 13, 1995. At that
time, appropriations for the operations of most departments and
agencies of the federal government, including appropriations for
the pay of most federal government employees, lapsed.

5. The Office of Management and Budget ("OMB") requires
federal departments and agencies to maintain contipgehcy plans to
deal with an appropriations lapse. See Aug. 22, 1995 OMB
Memorandum, Agency Plans for Operations During Funding Hiatus

(Exhibit F to Declaration of Mark Roth). Federal government

“departments and agencies submit their contingency plans to OMB

for review and approval. Id. In their contingency plans,
federal departments and agencies set forth which employees will
be furloughed without pay and which employees will be required to
work without pay during a lapse in appropriations. See Exhibits
to Hobbie Decl. § 4.

6. Employees who were designated by the federal departments
and agencies were required to work without pay (or be subject to
discipliné) during a lapse in appropriations. Hobbie Decl. § 3.
This fact was confirmed in a November 14, 1995, letter from James
King, the Director of the Office of Personnel Management, to

AFGE’'s President, John Sturdivant. See Exhibit E to Declaration



of Mark Roth.

7. Neither the OMB nor any defendant has ever stated that
it has a legally enforceable obligation to pay plaintiffs and
other employees for the work that they are required to do during
an appropriations lapse. Instead, the Director of the Office of
Personnel Management references a government memorandum in which
it is stated that the United States will "‘not contest its legal
obligation to make payment for such services, even in the absence
of appropriations.’"™ Id. (quoting Nov. 17, 1981 Stockman
Memorandum) .

8. Defendants cancelled all leave for employees required
to work without pay during the appropriations lapse that
commenced on November 13, 1995. See Roth Decl. 49 2-4, 7 &
Exhibits thereto.

9. In determining which employees perform emergency-related
services under 31 U.S.C. § 1342, OMB requires federal departments
and agencies to follow rules set out by the Office of Legal
Counsel of the Department of Justice. See Opinions of the Office
of Legal Counsel of the Department of Justice, dated August 16,
1995 and January 16, 1981. According to the Office of Legal
- Counsel, an employee performsvemergency services if there is
"some reasonable and articulable connection between the function
to be performed and the safety of human life or the protection of
property" and "some reasonable likelihood that the safety of
human life or the protection of property would be compromised, in
some significapt degree, by delay in the performance of the

function in question." August 16, 1995 Opinion at 6.



10. The defendant aepartments and agencies prepared their
contingency plans based on the directions received from OMB. See
Exhibit F to Declaration of Mark Roth.

11. On November 19, 1995, Congress enacted and the
President signed a CR to fund government operations for one day.
See H.J. Res. 123.

12. On November 20, 1995, Congress enacted and the
President signed a CR to further fund government operations, but
only between November 21 and December 15, 1995. See H.J. Res.
122.

13. In the bills described above, Congressldecided to
appropriéte backpay for the federal employees who worked during
the appropriations lapse and for the federal employees who were

furloughed for that pericod.



14. At no time has Congress appropriated money to pay

federal employees required to work during any future

appropriations lapse.

November 27,

1995

Respectfully submitted,

LI Ao

Vitginid A. Seitz

D.C. Bar No. 411475

John M. West

D.C. Bar No. 424718
Bredhoff & Kaiser

1000 Connecticut Ave. NW
Suite 1300

Washington, D.C. 20036

Mark D. Roth

D.C. Bar No. 235473

Charles A. Hobbie

D.C. Bar No. 283499

American Federation of
Government Employees

80 F Street N.W.

Washington, D.C. 20001

(202) 639-6424

Attorneys for Plaintiffs



U. S. Department of Justice

Washingion, D.C. 20530

November 17, 1995

MEMORANDUM FOR WASHINGTON METROPOLITAN AREA EMPLOYEES
OF THE DEPARTMENT OF JUSTICE

FROM: Stephen R. Colgate / ; 62127PZZ:
. Assistant Attorney Gerferal

for Administration

SUBJECT: ng a Claim for Unemployment Compensation

Attached is the information needed to file a claim for
unemployment compensation j ave bee o ed due to the

lapse in appropriations.

The completed claim should be sent to the unemployment
compensation office for the jurisdiction in which you work. We
are sending you information for the jurisdiction shown as your
official duty station in our records.

All local jurisdictions (District of Columbia, Maryland, and
Virginia) have adopted special claims procedures for furloughed
employees. To speed up claims processing, the Department will
electronically report your wages to the unemployment compensation
office.

To file a claim, you should:

o complete the form according to the instructions
provided, EXCEPT that you should disregard instructions
that the agency must complete, sign, or file the form
(the electronic report meets these requirements);

o be sure to write "U.S. Department of Justice" at the
top of your claim or in the agency address block;

o attach copies of your furlough notice and a recent
earnings and leave statement; and

o mail the claim directly to the address of the
" unemployment compensation office shown in the



Government of the District of Columbia

Department of Employment Services

L 500 C Street. N.W, ° Washington. D.C. 20001

OFFICE OF UNEMPLOYMENT COMPENSATION

IMPORT NOTICE

TO ALL FEDERAL EMPLOYEES IN THE DISTRICT OF COLUMBIA:

‘ou can file for unemployment insurance benefits if you are
furloughed on or after November 13, 1995, due to the absence of a
FY 1996 Appropriations or Continuing Resolution. If you are
unemployed as the result of a government wide or agency wide shut
down and want to file, please complete the “Initial Claim For
Furloughed Federal Government Employees” form provided with this
letter to you by your personnel authority and return to the
designated staff of your personnel office. This form must also be
completed by your personnel office.

Your claim will be processed upon receipt of your claim form from
your agency if the furlough lasts more than one week. After
processing, you will be mailed your first biweekly payorder card
along with instructions and other information about your claim. The
effective date of your claim will be the first day that the
furlough begins. The District of Columbia has a one-week waiting

period.

YOU MAY NOT USE THIS PROCESS FOR TH ING OF UNEMPLOYMENT
CLAIM EXCEPT FOR CLA RESU ROM A GOVERNMENT WIDE OR AGENCY
WIDE FURLOUGH. Unemployment claims resulting from agency

downsizing and/or normal terminations will continue to be taken
using the regular in-person claim taking process.

IF YOU ARE PAID RETROACTIVELY FOR THE FUNLOUGH PERIOD, YOU WILL BE A

REQUIRED TO PAY BACK ANY UNEMPLOYMELI.. INSURANCE BENEFITS YOU
RECEIVED.

JOB o'y

SENVIGE o “Helping People Help Themsalves”



Item 17.
Item 18.

Item 19.
Item 20.

Itgms 21

Items 27

Item 27.

Item 28.

Iten 29,
Iten 30.
Item 31:

Item 32:

e claij

Indicate unemployment compensation status with “X”

Enter citizenship status (If an alien, indicate green
card alien registration nunber. ‘
Indicate Retirement status with a “X".

Indicate whether worked for Federal Government in past 30
days with a “X”.

through 26: Leave blank: To be completed by DCDOES Staff
only.

through 30, please print clearly when furnishing this
information.
Preprinted.

Enter all gross wages information in federal civilian
service amounts and the account number.

Attach documentary proof showing federal civilian .
employment. (Federal Agency letterhead notice or the §F-8)
Already preprinted

Please have furloughee sign.

Please have Agency Representative sign. This form is not
complete unless it is signed and dated. Please enter
signer’s title and telephone number.

o) st be iqned t ovee d _an

uthorized age epresent ve.



Initlal Clalm For Furloughed
Federal Government Employees

Claimant: Please complete items Numbered 1 through 20 (Please Print Clearly)

1. Clumant’e Neme: (Last Firet M) 21. Claim Taker/Locai .
2. Soaal Secunty Number: 2. Gaim Type: ﬁ
Q wew  Qacsvonn |
1 Street Adaress 23 Ward
«Cy T Suw & Zp Code 4IPS Code
Y. Sex & Education % ental Sutue . 25 Filing Cate.
D Fomale D Nale
3 Dete of Birth 11. Ethrie 12 Union 2% Effective Date
13. Telephons Number 14 Duty Station Address 16 Dstes of Employment
From: To
- 15 Employer's Walling Address (Federal Agency)

17. Havu you claimed, received, or applied for unemployment compensation in the past tweive months? If “Yes® enter date, city, and state
of the claim. D Yos D No

18. (Check One)
| am & citizen or national of the U.S. D Yes D No | am in a satsfactory immigration status D ves [ no
Alien Registration Number

19. Did you receive, will you receive, or are you receiving payment under any type of retirement plan, pension, social security, IRA, KEOGH,
etc., basad upon previous employment? Q ves O~

if yos, How much monthly2_

20. Have you worked for the Federai Government for at least the past 30 days? D Yo D No

Federal Agency: Please complete Gross Wages Information for items Numbered 27 through 29

27. Base Perlod 28. Annual Salary in Federal | 29. Documentary evidence (Federal Agency
Clvilian Service N-tice or SF-8) Showing Federal Clvillan
July 1, 1994 c acl::: ar e sloyment. :
June 30, 1995 | Quarter
Quarter Ending |Year WAGES ACCOQUNT NUMBER
9-30 94 | 3rd Qtr
12-30 94 | 4th Qtr
3-31 95 | 1stQtr
6-30 98 | 2nd Qtr
30. Reason for Separation: Furiough

1. the claimant, understand; that penaities are provided by law for an individual making faise statements to obtain benefits: that any determination based on
“this affidevit is not finaf; it is subject to correction upon receipt of wage and separation information from the Federal agency for which | worked: that benefit
payments made a3 & result of such determination may de adjusted on the Basis of information furhished by the Federal agency; and that any amount overpad
may have to De repaid or offsat against future benefits,

|, the claimant, swear, or affirm, that the above statements, to the best of my knowledge and belief, are true and correct.

31. Signature of Claimant Date

32.signature of Federatl Agency Repressntative/Title Telephone Number Date
——— Employer’s Self Claim Filing Form



UNEMPLOYMENT COMPENSATION FOR FEDERAL GOVERNMENT
EMPLOYEES IN THE DISTRICT OF COLUMBIA

Questions and Answers

Q. What Benefits Are Furloughed Federal Government Employees Entitled To Who
Work in the District of Columbia?

A. Federal employees who are unemployed as a result of a furlough are entitled to the
same benefits as any employee on a temporary layoff. Benefits are based on gross weekly
earnings. In the District, benefits are calculated at approximately 50% of the employee’s gross

weekly wage up to a maximum weekly benefit of $347 per week. The minimum amount of
benefits is $50 per week

Q. Are All Federal Employees Entitled To District of Columbia Benefits?

A. No. The federal employee’s duty station determines the state in which the daim is filed.
Federal employees whose duty station is in the District of Columbia will receive benefits
calculated on the above formula. Employees outside the District of Columbia will receive
benefits based on the formula in the state in which their duty station is located. The determining

factor is where the duty station is located, not the location of the agency headquarters or payroll
office. '

Q. How Long Must the Furlough Continue For Federal Employees To Be Eligible For
Benefits? ‘

A. The District of Columbia has a one-week waiting period. Therefore, the first week of
unemployment is not compensable and no benefits may be paid for the first week claimed. If a

furlough should last longer than one week, the second week and succeeding weeks are
compensable.

Q. How Will Furloughed Federal Employees Apply For Benefits?

A. To handle the antidpated large volume of claims, Federal agendies are being provided a
spedal self-filing claim form with instructions on how the daim must be filed. The claim forms
and instructions will be distributed by agency personnel authorities should it become necessary.

D.C. Departnent of Employment Servicas ok Government of the District of Columbia
Joseph P. Yeldell, Director —— Marion Barry, Jr., Mayor




Certificate of Service

I hereby certify that by agreement of the parties the
foregoing Motion for Summary Judgment was served on defendants by
facsimile transmission on this 27th day of November, 1595, and
will be hand delivered with all attachments on the 28th day of

November, 1995, to:

Thomas Peebles

Susan Rudy

Joseph Lobue

Attorneys, Department of Justice
Civil Division, Room 1054

901 E. Street, N.W.

Washington, D.C. 20530

ohn M. West



