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Date: Tuesday, July 9, 1936 2:57 pm
From: SMO02 (COLBORNP)
Subject: Senate subpoena enforcement action

Joe: Senate staffer Elise Bean just called to say they've met
with Morgan Frankel and they propose to modify our suggested fix
as eset forth in the enclosed (new matter underlined; deleted
matter struckout). The changes do not affect the substance (the
concepts were implicit in our draft) and are fine with OLC.
Please run them past Elena Kagin. Their plan is to submit the
language to Committee members this Friday and vote on the
language next Thursday.
-- Paul
cc: Faith

P.S. Elise volunteered that they'd be happy to make it clear in
the legislative language that they intend maximum flexibility on
the question of authorization of an assertion of a governmental
privilege or objection and they are not seeking to impose any
new procedures.
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"Thig gection shall not apply to an action to enforce, teo
secure a declaratory judgment concerning the validity of, or
to prevent a threatened refusal to comply with, any subpena
or order issued to an officexr of employee of the Executive
Branch of the Federal Government acting within his or her
official capacity, except that the section shall apply if
the refusal to comply is based on the assertion of a

personal privilege or objection ether—persemal—legal
pesitien and is not based on a governmental privilege or
objection the assexrtion of which has been authorized by the

executive branch.”
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DRAFT QLC FIX LANGUAGE FOR SEC. 1365(a) of 8. 1734

The following language would be substituted for section 4 of
S. 1734:

"This section shall not apply to an action to enforce, to
secure a declaratory judgment concerning the validity of, or
to prevent a threatened refusal to comply with, any subpena -
or order issued to an officer of employee of the Executive
Branch of the Federal Government acting within his or her
official capacity, except that the section shall apply if
the refusal to comply is based on the assertion of a purely
personal privilege or other personal legal position."

Discugsion

The language in bold has been drafted to address concerns
expressed by Senate staff: that the current statutory language
may be interpreted to allow government employees to assert
personal privileges or other personal legal positions to justify
non-compliance with Senate subpoenas and then take advantage of
the exemption from Senate enforcement authority that was
established to keep out of the courts disputes between the
executive and legislative branches over the assertion of
governmental privileges or other governmental legal positions.

The Senate concern first arose during the Iran/Contra

hearings, when Oliver North resisted a Senate subpoena by

" asserting his personal 5th Amendment privilege and personally
challenging the authority of the committee. The Senate did not
attempt enforcement action against North because it was concerned
that North could persuade the court that there was no
jurisdiction because he had been subpoenaed in his official
capacity. The Senate Ethics Committee also faced this problem
when Senator Packwood resisted its subpoena. Senate Legal
Counsgel staff has indicated that this problem with the statute
has influenced their advice to various committees over the years
concerning their options in enforcing compliance with subpoenas
to government employees.

The change to the statute is narrowly drafted to address
only the specific, personal legal positions issue raised by
Senate staff. It should not alter the relationship or procedures
concerning the interaction between the two branches concerning
governmental legal positions. - -
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U. S. Deprrtment of Justice

Office of Legislative Affairs

Offlar of ths Avilstant Atiorury Qunsial Washington, D.C. 20530 -

W e 14
The Honorable Orrin G. Hatch ‘

Chairman . \
Committee on tha Judieciary
United States Senate
Washington, D.C. 20510

Dgar Chairman Hatch: ] o

Set forth below sre responses to questions posed in writing
to Deputy Asasistant Attoxncy Robext 9. Litt by yoursclf and octhur
Sanaters following his appearance on behalf ¢f the Department of
Jusllue al Lha May 14, 1936, hearing of Lhe Judiciary Commictce
on "Falee Statements aftexy Hubbard". *he responses address the
questione thatr warns Lriausmilted 1n youxr lettexr of May 21, 1996,
with the exocaption of a non-Hubbard-related question from Senator
Grassley as t£o which subsrantiully worwe time is needed to gather
the information neceseary for an accurate raply. We will respond
Lo This gquestion geparately as soon as we aru akle, kut xethex
than await that information we are communicating our answers to
all the other questions go that the Commillue mlghl better be in
a position to act, if it wishes, on the Hubbard legislation that
was the subject of the hearing. :

Ouestions from Senator Hatgch

1. Did the line ot lower court cases establishing the so-called
judicial function excepticon survive Hubbard? ....

ANSWER :

The case law establishing the judicial function exception
did not survive tha Supreme Court's opinion in Hubbard. ‘“Yhe
Supreme Court held that the courts are not a department or agancy
ot the United States, and thus false statements submitted to the
coures are not covered by 18 U.8.C. § 1001. Given that kroad
holding, there is no place for a judicial tunction exception
under the current law.

The portiene of Justicae Stevens's opinion regarding the
judicial function excepticn that are c¢ited in your question are
not part ©f the Court's opinicn, and were joined by only two
other justices. In the portion of Justice Stevens's opinion that
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wags joined by the majority of the Ceurt, Justice Stevens noted
the following: .

"{A) straightforward interpretation of the text of § 1001,
with speaial eamphasis on tha worda !'depavrtmant. or agency, !
would seem tO lead inexorably to the conclusion that there
is ne need for any Judicial function exception because the
reach of the statute simply does not extend to courts.”

Hubbard v, United States, 115 S.Ct. 1754, 1758 (APS5).

Juctioces £oalia and Kennedy concurred with Justice Stevans's
regult, but refused to join in much of his discussion of the
judicial function exception. Their concurrence points out that
the judicial function exception has "no basis in the text of the
statute.* Hubbard, 115 &£.Ct. at 1766 (Bcalia, J. concurring). '

All of tho dirousolon of the judieciml function exception in
Hubbard was based upon the language of section 1001 as currently
written, and would have lictle or no impast on the mecaning of o
navly drafred provigion that includes a judieial function
exception.

2. If Congresg were to include in the recrafted statute an
explicit judicial function exception, or a legislative
function excaeption, what impact would this have on claims of
wlmilar axeuplblosy [ur etatements to the executive brxanch
when it acts in an adjudicatory or lagislative capacity, as
under the Administrative Proucaedure Ach, fur axampla?

ANSWER :

The enactment of an explicit judicial or legislative
function exception without the enactwent of any similar exception
for the executive branch would make cleay to the courts that no
such exception applies for false atatemants submitted to the
executive branch, regardless of the capacity or manner in which
the executive branch was acting. The Department of Juatice
believes that the exception should be limited to the judicial
branch so that all false statements submitted to the executive
and legislative branches may be prosecuted under 18 U.8.C.

§ 1001.

3. Do you believe there is a need for Congress to address other
doctrines, such as the so-called "exculpatory no" doctrine
ag it redrafts section 100317

ANSWER :
Although the Department of Justice does not agree with the

exculpatory no doectrine that has been developed by sowma
courts, we do not favor including a provision regarding :he
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exoulpatory no in the ocurrent amendment of seotion 1001 for
tWO Yrecasons.

Firet, we do not gee the exculpatory no defense as a
eignificant barrier to law enforcement at this time.
The United States Attorney's Manual acknowledges the
exculpatory no doctrine, but instructe Federal prosecutors
to construe this defense narrowly, go that we can continue
to proseccuce individunls for "affirmative, dimcursive and
voluntary" statements that are false. See U.8.A.M. § 9-42-
160 (Bluesheet February 12, 199G). We axe increasingly
successgful in persuading the courts to confine the doctrine
narzowly or to eliminate it altogether. Sum, s.g., United
-Rios, 14 F.3d 1040 (5th Cir. 1994) {(en

banc); United Jtates v, ReMaster, 54 F.34 1224 (eth Cir.
10068) .

Second, we are concerned that the exculpatory no doctrine is
4 partlcularly seaslllve area of law because ik ls
freguently tied by the courts to the Fifth Amendment.
privilege against self-incriminacion. We dlsagree Lhat Lha
exculpatory no defenge is requirad by the Fifth Amendment,
but we are concerned that an attempt to address the
exculpatory no in the present amendment will delay the
needsd revigsion of sSection L1001 because of the sensitivity
of thoge perceived Fifth Amendment ceoncerns.

Ouestione fyom Senatoxr Spectesr

1. What is the position of the Department of Juastice on a
"legislative tunction" exception to 18 U.H.U. §¥ 1UV1 to
parallal the "judicial function' axception?

ANSWER:

The Department of Justice is opposed to including a
legislative function exception in section 1001 for three
reasons.

Firet, Congress engages in a wide variaty of activity in
carrying out its duties, including investigations, fact-
finding, constituent gervice, and legislative activity. It
would be extrewely difficult to define and separate those
areas of Congress's acltivity that would be subject to the
protection of section 1001 from those that would not. That
task would be particularly difficult in the context of a
criminal statute, which must provide clear notice of which
activity i® prohibited.

Second, the primarv function of Congress is duite
different from the Federal courts, where the
adversarial process of resolving conflicts between
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specific partiee helps to provide safeguards for the
integricy of information that is submitted, and at the
aame time oreates & special need for an excaption so ae
not to chill legitimate advocacy.

Finally, sectlon 1001 applied to false statements submitted
to the legiglature for at laast 40 yeare prior to .
and we do not see evidence that it chilled the submission of
information tn Congress or ntherwise adveraely affectad the
iegislative process.

2. Does the Department of Justice believe that the bill needs
to codify the "judicial function® exception?

ANGWER ¢

The highest pricrity of the Department of Justice in thie
area 18 tO achieve an amendment of section 1001 following the
Suprame Court's devigion in Hubbkaxd so that uneworn false
statements mada Lo any of the three branches ¢f the Federal
goveorament may onoe agailn be proocouted. At the pame btime, the
Department of Justice agrees with the principle of protecting
vigorous advocacy in the Federal courts, and we understand thae
there are very strong concerns that underlay the courts' creation
of the judicial function exception. Accordingly, we believe that
the enactment of & properly limited judicial function exception
will help achiwve the central goal of restoring the application
of section 1001 to all three branches of the Federal government.

Quegtions £xrom genator Leahy

1. Even without amanding section 1001 to cover tha Congress,
other statutes, sucvh us perjury, [alse cviaiws and
obstruction of justice statutes (18 U.5.C. 88 1621, 1623,
1505), penalize some of the gamg@ conduct. While there is un
overlap, what ¢onduct would be covered by the proposed
amendment in §5..734 to section 1001 that ie not covered by
the other statutes?

ANSWER:

The amended false statement statute will provide the
Department of Justice with a greamter ability to prosecute
the submigsion of false and fraudulent statements and
documents to Congress, and thereby provide greater
protection for the integrity of information submitted to
Congresas. The other criminal provisions that are listed in
your guestion have a variety of additional requirements that
do not apply under gsection 1001.

For example, the pcrjufy statute raquires that the witness
be placed under ocath before a competent. tribunal, and the
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ohstruction of juatice provisions generally require that a
formal proceeding be pending. These provisions would not
cover thae swmimpion af am unawern statement or any
fravdulent document to a Senator or committee outgide the
contaxt of a formal hesring or inveatigation. The false
statement statute would reach this conduct.

Similarly, the false ¢laims statute, 18 U.S.C., § 287, ig
limited to the submigsicn of false or frandulent claims upon
the government. False statements and documents that are
cubmitted to Congresos but that are not part of auch a claim
are not covered by section 287. This includes, for example,
information and doouments that are submitted to the Senate
by other government officials in which those officials make
no olaim for gevernmeant fundse.

An amended scction 1001 io egually neceweary teo reach
unsworn false statements or documents submitted to the
judiciary, sueh as falac lctters to probation offiocars. We
believe Lhat all of this conduct should be punished.

would the proposed amendments in S.1734 ensuze that material
lnfucmation relayed either orally or in writing to otnff on

behalf of tha Sanata is subject to Lhe false statement

prohibicions ©f saction 10017

ANEWER 1

If the amendment contained lu S.1734 were enacted, the
Department of Justice oould prosecute a person for
gubmitting an oral or written [alua sLatement of fact to a
Senate staff member. As with any false statement
prosecution, however, we must be able Lo show that the false
statement waa made knowingly and willfully, and that it was
material to & matter within the Jjurisdiction ol Lhea
department or agency to which the statement was submitted.

Unlike subpoense against natural persons ox state officials,
undexr 28 U.8.C. E 1365(a), senate subpoenas against federal
agencies are not enforceable in court. Nevertheless, on
occasion, such as the Ruby Ridge hearings concluded last
year, the Department of Justice insista on receiving a
subpoéna bafore producing documents. Under what
circumstances does the Justice Department require service of
a subpoena before producing documents to a Senate Committee
oY Subcommittee?

ANSWER :

AS we advised you in response to your follow-up questiona in
connaction with the Ruby Ridge hearingas, the Departwent
believes that properly authorized Senate subpoenas have
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legal effect, regardlessm of whather they are judicially
enforceable. Our experience has been, however, that
oongrereiosnal informatien needa Aand rvmritive branch
confidentiality interests can almost always be esatisfied
during the course of the infermal accommodntieon procese that
has been developed in the interaction between thie two
branchee in the couree of congreseional avevrmight Tt is a
ralatively rare circumstance when the accommodation process
falle to reeolve a dispute and a gubpcena iz issued.

Should the gap in current law relating to the judicial

enforceability of Senate subpoenas be eliminated? If not,
could you explain why?

ANSWER

The Department is opposed to legislation authorizing the
Senate or its committees to seek judicial enforcement of
subpoenas against the execurive braneh. We balimve that
disputes in this area should be reeolved between the two
branches and not hrought before the courts. The cxiotence
of judicial enforcement authority would tend to undercut the
accommodation pruvess referred to in the response to
question 3 and alter the balance in the relationship between
the legiplative and execullve branches in this aensitive
arca.

S. 1734 weuld reguire that a refusal to comply with a Senate
subpoena by an officer or employee wl Lhu Faderal government
acting in his or her officlal capaocity he directed by the
head of the agency based upon clearly arLluulatad
governmental privileges. Would this amendment modify
current practice and, if o, could you explalun how?

ANSWER :

Under longstanding executive branch procedures, executive
privilege may not be asserted against Congress without the
spaocific authorization of the President. ‘''hus, the
amendmant would not change current practice with respect to
asgertion of executive privilege. However, non-compliance
with a congressional subpoena may also rest on o besis other
than avesutive privilege. For example, compliance may be
prohibited by law in certain circumstances, such as where
disclosure of information is prohihited bY the grand jury
gecrecy requirement of Rule 6(e) of the Federal Rules of
Criminal DProcedure. More fundamentally, we are concerned
that an amendment like that proposed by 8. 1734 would make
more formal the interaction in this area between the
legiglative and .executive branches, and inappropriately
involve the judicial byanch, to the detriment of the
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accomﬁidation procoss that has served thes pelitical branches
0 well.

I hope the foregoing is useful te you and the Committee.

Sincerely,

Andrew Fois A
Apmintant Attorney General
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MEMORANDUM FILE NO: 2304

If your response to this request for viewas is short (e.g., concur/ne comment), we prefer that you respond by e-mail or
by faxing us this response sheet.
If the response is short and you prefer to call, please call the branch-wide line shown below (NOT the analyst's line)
to leave & message with a legislative assistant.
You may also respond by:
1) calling the analyst/attorney’s direct line (you will be connected to volce mall if the analyst does not answer), or
2) sending us a memo or letter )
Please include the LRM number shown above, and the subject shown below.,

- TO: Ronald JONES 285-3386
Office of Management and Budget
Fax Number: 385-3109 ‘
Branch-Wide Line (to reach legislative assistant): 305-3454

FROM: G-13-9¢ (Date)
E leana (CQ/L(‘A (Name)
LoH Cowune( < OO‘ée{uL (Agency)
U =159 *{ (Telephone)

SUBJECT: JUSTICE Qs and As RE: 81734, Falca Statemant Penalties Restoration Act

The following is the response of our agency to your request for views on the above-captioned subject:

Concur

No Objection

No Comment
See proposed edits on pages

Other:

FAX RETURN of pages, attached to this response sheet



EXECUTIVE OFFICE OF T HE PRESTIUDE
14-Jun-1996 08:39%am

TO: (See Below)

FROM: Ronald E. Jones

Office of Mgmt and Budget, LRD

SUBJECT: Comments on DOJ Q/As

Unless I hear otherwise by noon today, June 14, 1996, I will
assume you have no objection to LRM-4709 (dated 6/12), which
requested comments on draft Justice Department Q/As following its
testimony on S. 1734, the False Statements Penalties Restoration
Act. '

If you need another copy of the LRM, intend to comment but need
more time, or have provided comments that I may have overlooked,
please let me know by answering this fax/E-mail.

Thanks,

Ron Jones
395-3386

Distribution:

TO: Elena Kagan

TO: Tracey E. Thornton
TO: Stephen C. Warnath
TO: Robert G. Damus

TO: Charles S. Konigsberg
TO: Alice E. Shuffield
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MEMORANDUM FOR JACK QUINN, KATHY WALLMAN, JANE SHERBURNE ’< 0{
FROM: ELENA KAGAN &/~ ~
SUBJECT: s. 1734 7&
Attached is an OLC proposal to amend S. 1734 -- a bill I \?’
previously have discussed with Jane and Kathy. o
As you know, current law (see 28 USC 1365(a), attached)

protects officers or employees of the federal government, when
acting within their official capacity, from judicial enforcement
of Senate subpoenas.

Section 4 of S. 1734 (also attached) limits this protection
to cases where the "head of the department or agency employing
the officer or employee has directed the officer or employee not
to comply with the subpoena or order and identified the Executive

Branch privilege or objection underlying such direction.” ‘fffti/,»

The Justice Department registered its objections to Section
4 in testimony on S. 1734 given a few weeks agc. The Department
further articulated this position in the Q&A I showed Kathy and
Jane yesterday.

Following the testimony, Richard Schiffrin met with staff
members for Senators Specter and Levin to discuss Section 4. The
attached proposal is designed to address the Senators' concerns
without infringing on executive power. Its effect is to withdraw
protection from federal officials claiming not a governmental,
but a personal (e.g., Fifth Amendment), privilege.

I agree with OLC that this is appropriate: Assertions of
personal privilege do not implicate the separation-of-powers
principles that make judicial enforcement of Senate subpoenas
against executive officials so troubling. Moreover, if we
provide no alternative of this kind, Congress will probably pass
the current version of S. 1734, which does compromise these
principles. (The bill, as it stands, has broad bipartisan
support.) If anyone disagrees, please let me know.
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DRAFT FIX LANGUAGE FOR 28 U.S.C. § 1365 (a)

The following language would be substituted for section 4 of
8. 1734; ' . 3

"This section shall not apply to an action to enforce, to
secure a declaratory judgment concerning the validity of, or
to prevent a threatened refusal to comply with, any subpena
or order issued to an officer of employee of the Executive
Branch of the Federal Government acting within his or her
official capacity, except that the section shall apply if
the refusal to comply is based on the assertion of a
personal privilege or other personal legal position."

isc n

The language in bold has been drafted to address concerns
expregsed by Senate staff: that the current statutory language
may be interpreted to allow government employees to assert
personal privileges or other personal legal positions to justify
non-compliance with Senate subpoenas and then take advantage of
the exemption from Senate enforcement authority that was
established to keep out of the courts disputes between the
executive and legislative branches over the assertion of

. governmental privileges or other governmental legal positions.

The Senate concern first aroge during the Iran/Contra
hearings, when Oliver North resisted a Senate subpoena by
asserting his personal 5th Amendment privilege and personally
challenging the authority of the committee. The Senate did not
attempt enforcement action against North because it was concerned
that North c¢ould persuade the court that there was no
jurisdiction because he had been subpoenaed in his official
capacity. Senate Legal Counsel staff has indicated that this
problem with the statute has influenced their advice to various
committees over the years concerning their options in enforcing
compliance with subpoenas to government employees.

The change to the statute is narrowly drafted to address
only the gpecific, personal legal positions issue raised by
Senate staff. It should not alter the relationship or procedures
concerning the interaction between the two branches concerning
governmental legal positions. Under the amended statute,
executive branch official subpoenaed in their official capacity
would be exempt from a Senate enforcement action unless the
Senate establishes that their refusal to comply with the subpoena
is based on the assertion of a personal privilege or other

personal legal position.
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104TH CONGRESS :
2o S, 1734

To prohibit false statements to Congress, to clarify congressional authority
to obtain truthful testimony, and for other purposes.

IN TIIE SENATE OF THE UNITED STATES

' May 8, 1996
Mr. SreCTER (for himself, Mr. LoviN, Mr. STEVENS, Mr. NUNN, Mr. COHEN,
Mr. INOUYE, Mr. JEFFORDS, Mr. LEaHY, and Mr. Kom) introduced the
following bill; whick was read twice and referred to the Cummittec on the
Judiciary

To prohibit false statements to Congress, to clarify congres-

sional authority to obtain truthful testimony, and for
other purposes.

1 B it enacted by the Senate and House of Eepresenta-
tives of the United Stotes of America in Congress assembled,
SECTION 1. SHORT TITLE,

This Act may be cited as the “‘False Statemnents Pen-
alty Restoration Act”.
SEC. 2. RESTORING FALSE STATEMENTS PROHIBITION.

Section 1001 of title 18, United States Code, is

00 3 O i A W

amended to read as follows;
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1 “§1001. Statements or entries generally
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“(a) PROHIBITED CONDUCT.—

“(1) IN GENERAL.—A person shall be punished
under subsection (b) if, in any matter within the ju-
risdiction of the executive, legislative, or judicial
branch of the United States Government, or any de-
partment, agency, committee, subcommittee, or of-
fice thereof, that person knowingly and willfully—

“(A) falsifics, conceals, or covers up, by
any Lrick, scheme, or device, a material fact,.

“(B) makes any materially false, fictitious,
or fraundulent statement or representation; or

“(C} makes or uses any false writing or
document, knowing that the document contains
any wmaterially false, fictitious, or fraundulent
statcment or entry.

“(2) APPLICABILITY.~This scetion shall not
apply to statements, representations, writings, or
docunwnts submitted to a court in connection with
the performance of an ad)udlcatlve funomon

“(b) Pn\'rALTms ——A person who vmlates this section

22 shall be fined under this title, imprisoned for not more

23 than 5 years, or both.”,

8§ 1734 18
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SEC. 3. CLARIFYING PROHIRITION ON OBSTRUCTING
CONGRESS.
Section 1515 of title 18, TUuited States Code, is
amended—
(1) by redesignating smbsection (b) as sub-
seetion (¢); and
(2) by inserting aftcr subsection (a) the follow-
ing new subscction: |
“(h) As used in scction 1505, the term ‘corruptly’
means acting with an improper purpose, personally or by
influencing another, ineliading, but not limited to, making
a falsc or misleading statement, or withholding, conceal-
ing, allering, or destroying 2 document or other informa-
tion.”.
SEC. 4. ENFORCING SENATE SUBPOENA.
Section 1365(a) of title 28, United States Code, is
amended in the secoud sentence, by striking “Federal

Government acting within his official capacity’’ and insert-

ing “Exccutive Branch of the Federal Government acting

within his or her official capacity, if the head of the de-
partment or agency employing the officer or ewmployee has
dirceted the officer or employee not to comply with the
subpoena or order and identificd the Executive Branch

privilege or objection underlying such dircetion’.

«S 1734 1S

Qoo
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1 SEC. 5. COMPELLING TRUTHFUL TESTIMONY FROM IMMU-
2 NIZED WITNESS. |
3 Section 6005 of title 18, United States Code, is j
4 amended—- ]
5 (1) in subsection (a), by inserting ‘“‘or ancillary
6 to” after ‘“‘any proceeding before”; and
‘ 7 (2) in subsection (b)—-
8 (A) in paragraphs (1) and (2), by' inserting
9 “or ancillary to” after “a proceeding hefore”
10 each place it appears; and
11 (B) in paragraph (3), by inserting a period
12 al the end.
-0
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Codifications
Two other sections {364 were renum-
bered sections 1365 and 1366 of this title,

Amendments

1987 Amendments. Subsec. (a)-
Pub.L. 100-204 added “, or was u! the
time of the tortinus act or omission,”
following “individual, who is”.

1982 Amendments. Subsec. (). Pub.L.
97-24] substituled “within the meaning
of section 2(3) of the Diplomatic Rela-
tons Act (22 U.S.C. 254a(3))" for "as
rdefined in the Vienna Convention oun Dip-
lowatic Relations™.

Effective Dates
1987 Acts, Section 138(b) of Pub.L.
100-204 provided that: ‘‘The amendment

made by subsection (a) {amending s
sac. {a) of this section] shall apply 1o

[Dee. 22, 19871

1982 Acts, Amendment by PubL

Relatioas and Intercourse.

CHUrse,

.LIBRARY REFERENCES

American Digest Systen; ,

Jurisdiction of district court gencrally and jurisdiction of cases involving alicns or
forcign sovereigns, see Federal Courts 2192.10, 973 et seq,

Encyclopedias

Jurisdiction af district court generally and jurisdistion ol cases involving «izns or
foreign sovereigne, see C.J.S. Federal Conrts 8§ 53, 54, 308 et seq.

Law Rcviews :

major congressional investgativus: Lessons of Lhe Iran~Conmra affair.

George W. Vun (leve and Charley lizfer, 55 Mo.L Rev, 43 (19%0).
WESTLAW ELECTRONIC RESEARCH

Federal courts cases: 170bk{add key number).
Sce. also, WESTLAW guide following the Explanativa puges of this volume.

.
4
e~y

NOTES OF DECISIONS

eliminates the insurer’s defense that in-
surer was immune From suit, and which
confers exclusive and original jurisdictior
upon the federal district courds, dees not
apply retroaciively. Windsor v. Slte
Farm Ins. Co.,” D.C.D.C.198L 509
F.Supp. 342.

Retroactive effect 1

. Retroactive effect

This section, which creates a direct
cuuse of action against those who insure
members of diplomatic misgiors, which

§ 1365, Senate actions

" () The Unitcd States Distrivt Court for the District of Columbia
shall have original jurisdiction, without regard to the amwount 10
controversy, over any civil acton brought by the Sepate or any
authorized committee or subconuuitlee of the Senate to enforce, 10
securc a declaratory judgment concerning the validity ol, or 10
prevent a threatencd refusal or failure to comply with, any subpend
or order issued by the Senate or committee or subcommittee of the
824

: . -
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DISTRICT COURTS—JURISDICTION Par 4

first tortious acr or emission occurriyg
ulter the date ol enactment of thic Acy

97-241 effertive OcL 1, 1982, sce section
204 of Pub.L. 97-241, set out as a pote
under section 4301 of Title 22, Foreign

1978 Acts. Scction effective at the end B
of the 90 day perind beginning an Scpr. §
20, 1978, see section Y of Pub.l., 952393, §
set out 28 o notc under sectiou 2542 of
Title 22, Foreign Pelations and Inter

4be held in contempt of court.

Navigating the shores of “use” immunity and secret interndtional cnterprises in

ch. 85 SENATL ACTIONS

Senate 10 any entity acting or !
uthority of State law or Lo any
jon of documents or other miater
L ny deposition or interrogatory o
pation thereof. This sccnan shal]
lo sccure a declaratory judgmen
prevent 2 threatened refusal ta c
issued to an officer ar gmployee
within his official capacity.

. (b) Upon application by the S
or subcommittee of the Senate, t
(0 an entity or persen refusing, or
ling to refuse or not 10 comply wit
or committee or subcomumitiee of
person to comply fnrthwit‘b. Am
d order of the district coutt issued -
11v such court to be a contempt it
¥ commenced by an order to s!

R entity or person refusing or failin
R nied by the court and shall be st
Y nctions imposed as a resalt of
B compe! obedience to the prdt
8 .ction or contempt procaeding r
2 wherein the entity or party refus:
4 ing to refuse or not 1O comp!y, r
A found, and subpenas [or wimes
proceeding mnay run into any ot
A chall confer upon such cowr It
4 therwise the issuance or efic
: Senate or any commitiee OF sube
8 modify, suspend, terminate, 0% -
4 An action, contempt proceedin
2 pursuant to this section shall no
& the Scnate at the end of & Cong!
2 . .bcommittee of the Senars -
B certifics to the court that it 7
‘documents, answers, or lesurso
[ (¢) Repealed. PubL. 38<€
1984, 98 Stat. 3359]
(d) The Senatc or any comi
B commencing ard prosecuting ¢
] under this section may be repr
& neys us the Senate may desigr.
T28 USCA =81335-1390~28




06/14/98

OICTION Panrt 4

() [umending sub-
wn] shall apply to the
omission occurring
wmotment of this Act

dment by PublL.
1, 1982, sce section
1, set vut as a note
of Title 22, Foreign
surse,
effective at the end
beginning on Sept,
¢ of Pub.L. 95-393,
Jder section 254a of
clations and Intes-

s juvolving aliens or
t seq.

i invnlving aliens or
308 cl seq.

iunal enterprises in
lran-Contia  affair.
43 (1590).

ws of this volume.

“s defense that in-
wm suit, and which
rriginal jurisdiction
¢t courls, does not
WindSOr V. Suate
C.D.Cest, 509

:t of Columbia
he amount in
Senale or any
to enforce, to
dity of, or 10
, any subpena
amittee of the
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Senate to any entity acting or purporting to act under color or
authority of State law or to any natural person to secure the produc-
tion of documents or other materials of any kind or the answering of
any deposition or interrogatory or to secure testimony or any combi-
nation thereof. This section shall not apply to an action to enfurce,
to secure a declaratory judgment concerning the validity of, or to
prevent a threatened refusal to comply withi, any subpena or order
issued to an ofticer or emiployee of the Federal Government acting
within his official capacity.

(b) Upon application by the Senate ar any authorized committee
or subconunittee of the Senate, the district court shall issue au order
to an entity or person refusing, or failing to comply with, or threaten-
ing to refuse or not to comply with, 2 subpena or order of the Scnate
or cominittee or subcomunittee of the Senate requiring such entity or
person to comply forthwith. Any refusal or [ailure to obey a lawful
order of the district court issucd pursuant to this section may be lield
by such court to be a contempt thereof. A contempt procecding shall
be commenced by an order 10 show cause before the court why the
entity or person refusing or failing to obey the court order should not
be held in conteinpt of court. Such contempt proceeding shall be
tried by the court and shall be summary in mnanner. The purpose of
sanctions imposed as a result of such contempt proceeding shall be
to compel obedience to the ordcr of the court. Process in any such
action or contempt proceeding may be served in any judicial district
wherein the cotity or party refusing, or failing ta comply, or threaten-
ing to refusc or not to comply, resides, transacts business, or may be
found, and subpenas for witnesses who are requirved to artend such
procceding may run into any other disivict. Nothing in this section
shall confer upon such court jurisdiction to affect by injunction or
otherwise the issuance or effect of any subpena or order of the
Senate or any committce or subcommittee of the Senate or to review,
wmodify, suspend, terminate, or set aside any such subpena or order.
An uction, contempt proceeding, or sanction brought or unposed
pursuast to this section shall not abate upon adjournment sine dic by
the Senate at the end of a Congress if the Senaté or the committce or
subcommittee of the Sepate which issued the subpena or order
certifies to the court that it maintains its interest in securing thc
docurents, answers, or tesimony during such adjournment.

[ (c) Repealed. Pub.L. 98-620, Title TV, § 402(29XD), Nov. §,
1984, 98 Stat. 2359

(d) The Senatc Or any committee or subcommittee of the Senate
commencing and prosecuting a civil action or contempt proceeding
under this section may be represented in such action by such attor-

neys as the Senate may designate.
T28 USCA w21338-1350-28 325
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may not be authorized pursuant to

1928).

law' or resolution.

(Added Pub.L. 95-521, Title VII, § 70
§ 1364, and amended Pub.L. 98-62Q, T

i00 Stat. 638.)

HISTORICAU AND S

Revision Notes and legislative Reports

1978 Acts. Senate Repurt Nos. 95~170
and 93-273 and House Conference Re-
port No. 95-1756, sex 1978 U.8. Code
Cong. and Adm. Nows, p. 4216,

1984 Acts. House Report No. 98-1062,
ree 1984 U.8, Cude Cong. aud Adm.
News, p. 5708.

1986 Acls. House Report No. 99-423,
see 1986 U.S. Code Cung. and Adimn,
News, p. 1545.

Amendments

1984  Amendments. Subsec. (c).
Pub.L. 98-620, § 402(29)(D), struck out
subsec. (v), which pruvided that in any
tivil action or. contempt proceeding
brought pursuant lo this scction, the
eourt had 1o assign the action or pruceed.

puses of this seciion, see 2 USCA

Senate legal counsel authorily to bring
issued by Senate or committee in
§ 2884

- Amwrican Digest System

Encyclopedias
seq.
Law Reviews

George W. Vau Cleve and Cliarles
826

(e) A civil action commenced or prosecuted undcr this scction,

“authorizing suits by Senate Committees” (S. Jour. 572, May 28.;!
(f) For the purposes of this section the term “committee” includes §

standing, select, or special commirtees of the Senatc established by}

Stat. 3359; reuumbered § 1365, Pub.L. 99-336, § 6(a)(1)(B), Junc 19, 1985,

CROSS REFERENCES
Office of Senate Fair Fmployment Practices deemied senatc comminee for pur:

LIBRARY REFERENCES
Jwisdiction of federnl district courts in gener:d; sec Federal Courts $=973 et &4-

Jurisdicuon of federal district courts in general, see C.J.S. Federal Cowts § 308t 4

Navigating the shores of “use” immunity and secret intzrnation
major cungressicnal investigations: Lessons of the Ira
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COURTS—JURISDICTION Part 4.ch. 85 CONSTRUCTION OF 1
1

WESTLAW ELE

Faderal courts casea. 170bk[add |
See, alsu, WESTLAW guide foll

NOTES ¢

the Standing Order of the Senate

3‘?

gronstiturionality 1
NSovicl vessels 2

5(f)(1), Oct. 28, 1978, 92 Stat, 1879, §i. Constitutionality . _
itle IV, § 402(29XD). Nuv. 8, 1984, 98§ Civil enlorcemant mechanise of &
section under which defendunt was ci
Qo civil contempt for failure to test
dbefore Senate Subcommittee under gre
Bof immunity, was net unconstitution.

TATUTORY NOTES Sapplication of U.S. Senate Permane
Roubeommitiee on Investigaticns, 19:

ing for hieuring at the earliest practicabls § ; -
date and cause the iction or prucceding 653 ¥F.2d 1232, 211 U.’.:‘:.APP-D“'--_ { <t
in every way to be expedited, and that §orari_denied 102 S.Ct. 641, 434 U.
any appeal or petition for review from §1084, 70 LEd.2d 619.
any order or judgment in such acdon or &
proceeding had to be expedited in the
SAre manner.

Effective Dates .

1984 Acts. Ameadmemt by PublL. §. ) o
93620 not to apply to cases pending on - For the purposes of this chaj
Nov. 8, 1984, scc section 403 of Pub.L. 3States or Acts of Congress do n.

98620, set out as a note under secdon i the District of Columbia.

1657 of his e : . §(Added Pub.L. 91-358, Title I, 3
1978 Acts. Scction offective Jan 3, #¢')343. renumbered § 1364, Pub.l

1979, see section 717 of PubL. ¥5-521. & 0”1 L o4 8 1366, Pub.L.

set out as a nate under scction 288 of &= 630 e ,

Title 2. The Congress, ;:SLat. D)

L

i."» 1366, Construction of re
or Acts of Congre:

HISTORICAL AN

Revision Notes and Ligislalive Kepor
1978 Acts. House Report No. 95 165
Asee 1978 U.S. Code Conp. and Adu
3Ncws. p. 5477,

§ 1207,

civil acton tn enforce subpcna or order
any court with jurisdiction, sve 2 USCA 4 006" aots House Report No. 9942
dsee 1986 U.S. Code Cong. and Adn

INews, p. 1545:
LIBRARY

iAmericun Digest System

' Jurisdiction of ¢ascs ansing under' 12

48 el seq.

: F’ T Encyclopeding

i Jurisdiction of cases arising under l:.
§ 30.

WESTLAW ELEC

Federal courts cases: 170bldadd ke
See, alsu, WESTLAW puide follosw

al cnlerprises _i"
n-Conira affair.
Tiefer, 55 Mo.L.Rev. 43 (1990).
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§ 1362.

{ndian tribes

JUDICIARY--PROCEDURE

IJBRARY REFERENCIL‘S

Law Eevxm

G mpu-aﬁve fgreements; Cuvemmenb-urgov-
crnment relatiuns @ fostur reservation busificss
developmeni. Jodd B. Mack and Gwyn Goodmn
Timms, 29 Peppeﬂ!mc L.Rev. 1206 (1983). - -

lnjunctm powu' over s‘tau. cowrts 34

12, L Miseellansons tribes o bands

" Districl cowrt did not dearly orr by Soding
that group of Indian familicy was not &
recognizcy tribe, for purppse of stubite provid-
tng that district eoarts zhall have original juris-
diction of atvil actiond bruught by Iindiun tribe or
band with governing body duly recognized. hy
Sceretary of the Interiar, whesw po stutute or
traty identified gruup a8 federally Fecogniod
wibe, group's original and amepdad arficles of
incorporation and hylaws were not adopted pur-
svant to atatule governiny formal ommzahon
of Indiun {ribe, group was nat

Federal Reginter as recoguized Indtan tribe, aud
gmaphu:lmdmswnmlm Pit Rivar Bame
and Agr. Coop, Ass'n v. U.S O.A.S (Cul.) 1994,

20 F.2d 1088

17. —— Fishing and gaming :

Distriet rourt had anhject matter jurisdietion
o henr triba! clulm that powur company, wRs
tortinisly interfering with, jts teaty  fahing
rights, o5 Unitad States courls have subjeet
matter jorisdicdon t lnar any tribal < for
prom:imn of rights arested By United Stales

Nez Perce Tribe v. Jdaho Power Co.,

D.ldnbo 1934, 847 F.Supp. 791.

18. — Gambling

Forert County Polywstomi Community of
Wiseunsin v. Doyle, WD.Wix1992, 803 F.Supp.
1526, (m=in volume] appen! dimmissed 7 I'3a

§ 1365, Senate actions

:.o’ma OF DECISIONS

Dmnngnmwd.hmdhmandthethrep
‘S”e& Secretaria) apprevnl, soverelgu immuni.
ty, and subjoct master jarisdiction . Williazg A'A
Veiter, 36 Ath.Rcv 169 (199‘) -

A N

n _‘.m“ . ) . .;:,.1:_-_-:'.-.. Dot
District. court Lad '

taxation ou reservation property;’ where tribe

was 5uing to proteet ita awn imtarest us g tribé, §
1t had the samw powers as United States povern-  §
mext to aveid Ant-Injuction: Act bar against §
bringing action for relicf fromy tazation. South - |

mUteIndmnTHbev BMofCouan’mh
of County'of La Plata, Staly of Colo., D.Colo.
1804, 868 F.Supp. 1194, appeal diemissed, Judg-
ment, vathcd 61 7aa 916 a

Emvemgn muuumv—-ccnenlly

lezd:fm-d v. Native Village of Noatak' anid
Circle Villuge, US Aluks 1951, 111 9.1 2578,
Imain volume] 501 U.S. 775, lla LE«L?A 686.

"vpkmgxm Chippewa Cmuzmiity v.. Exxon
Corp., ED.Wis 1992, 805 FSupp, 680, [main
volume] affrmed 2 F.84 219, rchearing and sug-
gestion fur rehearing un' bane' dénded, cettiorard
derdodlu&.b‘t.l%!%"bﬁdﬁﬁ&ﬁ T

Spokaga Trihe of Indisis v, Staté of Wash.
BLD.Wush 1991, 790 F.Supp. 1057 {mady volume)
memMonoﬂmrmundsﬁF.Suml,muvu

3. Injunctive power over state courts
Federal courte have jurisdietion and autherity
to enjoin siste court proceedings whes it is
necegsary to preserve the .intogrity of Indisn
wverelgnty.  ‘Tobone - O'adham  Nation v
Schwnrtr, DArix 1993, 837 FSupp. 1084. -

hOleb OF DECISIONS

Rroadoess, scupe of fstbpocna 4
Scope of subpoens

Genenally 8 -
' Bruudnm 4

3, Gcope ofmbpucna—-cemmuy .
I deu.mlnm,; pruper - scope of legialsh‘ve
subpocna, district court may oaly inquire ag to
whother dooumicats 20ught by subpoens are not
plainly incompetant or irrelevant to amy lawful
purpasc of requesting body iu discharge of its
dutiea Scoste Select Comypittee on Ethics v.

Packwwd,D.DClmwFﬂuupl stay do
m.edlMS.Ct.lOSﬁ,lﬂlbd.‘de

4. — Bmdnm

Rocaise Senofe Ethics Gommlﬁce pmssed
power to investigate aliegations of misconduct
agngt, senator, and senabor’s pmal diaries
wnf.'xm»d entries perlicant 1o imquiry, subpoana
secking, diariea wag Qot impermissibly bmud,
even thouph’ “diaries ‘conld’ prove eommnﬂsing

D.D.C.1994, 845 F.Supp. 17, stay, oo
aied 114 SCL 1036, 127 L.EA2d 530.

-36 |

furisdition over action
brought hy Indist trihe chsllenglny, incidents'of
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TUDICIARY-—PROCEDUR

8 '1367. ' 'Sﬁw'lemental jurisd:

C‘Ml ,1 tg {or women for gende
viglence gd suwlen\enf&’ Jurisiet
USCA 315981 g

I Ny '_-'u".v-' .
A
A dlacassion about quaiified imure

dn A. Schwartz, 212 NV 3 (Nes

Caza sgainst gupplemantdl bankn
dhietion;, A constitutional, statutary,
analysis! @ Swsan Bloek- Lick: &2
L.XKev. 721 (1954).

. Defiing the paramsters of gupple
du:mm aher 28 USC. § 1867, .

291 ({934). -

L.%i;cm <cm ;\ms(hmon over
agmmanu. Kirk Téska, $0 Tria

L. GENERALLY
Ancillary jurisdiction distinguisned
Federalparw = .

Law govaning ' Sa

Remov4l jarislictivn 88

Sua poute annlimien “

1. Corstroction = - "
syclistrist'a allegation of et
prseey olausa of tha Federal Cantti
ndedaﬁgmdrulus!qumm
that federal distriet court conld écare
mental jurisdiction over all olax ¢
wure 8o relatad that they forid ©
game case or controversy eod thus,
dymvvadbofedemlecur‘bd
rhatcanmvulvedmcwmsnozc
ERISA oivil cuforcament restion be
chzamst.nllcgmstﬂnhemd@?’"e
rovider papels, was n-
particdpant nor benchiciary. Zuniz.
Croes und Ble Shield of Michir
(Mich,) 1836, 52 F.8a 1395,

Statute dealing with supplemertal j.
orfederalmm-uwchﬁeddocmaar
and pendent jurivdiction as they oaist
the United States Suprexae Cowys £
slon, abd prinripsl purpose of tha Atac
make it ddear that, In federsl quest
pendent  purty jurLsdkhm -
FDIC. v. Dekitta -& Touche, EL
834 FSupp. 1166. - - .

z. Comuucﬂon wﬂ.h oﬂw lm

" Relation betwesn adveriury procee:
exclusvely on state- lxw and bankst
ceoding cut of which advessary [
‘arieés is fanetfonally identical ta tha!
supplcmenul proceeding snd fecPh
whirh it is supplementary; thus, 2am:
" Showld appy W question whether an
‘girdumstances 19 retain sopplemeat
“aary) dsim when main daim batkTu
tueding itsell) is resalved Chapman
Mewn e, CA7T (OL) 1995, 65 Pl




