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Date: 
From: 

Subject: 

'If'202 514 0452 DOJ:OLA 

TUesday, July 9, 1996 2:57 pm 
SM002(COLBORNP) 
Senate subpoena enforcement action 

!gj 002 

Joe: Senate staffer Elise Bean just called to say they I ve met 
with Morgan Frankel and they propose to modify our suggested fix 
as set forth in the enclosed (new matter underlined; deleted 
matter struckout). The changes do not affect the substance (the 
concepts were implicit in our draft) and are fine with OLe. 
Please run them past Elena Kagin. Their plan is to submit the 
language to Committee members this Friday and vote on the 
language next Thursday. 

Paul 
cc: Faith 

P.S. Elise volunteered that they'd be happy to make it clear in~I' 
the legislative language that they intend maximum flexibility on 
the question of authorization of an assertion of a governmental 
privilege or objection and they are not seeking to impose any 
new procedures. 
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"This s~ction shall not apply to an action to enforce, to 
secure a declaratory judgment concerning the validity of, or 
to prevent a threatened refusal to comply with, any subpena 
or order issued to an officer of employee of the Executive 
Branch of the Federal Government acting within his or her 
official capa.city, except that the section shall apply if 
the refusal to comply is based on the assertion of a 
persona.l privilege or objection 6Efter perseHal lega:± 
pesit::ian and is not based on a governmental privileqe or 
objection the assertion of which has been authoJized by the 
executtve branch." 

141 003 
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DRAFT OLC FIX LANGUAGE FOR SEC. 1365(a) of S. 1734 

The following language would be substituted for section 4 of 
S. l734: 

"This section shall not apply to an action to enforce, to 
secure a declaratory judgment concerning the validity of, or 
to prevent a threatened refusal to comply with, any subpena· 
or order issued to an officer of employee of the Executive 
Branch of the Federal Government acting within his or her 
official capacity, except that the section shall apply if 
the refusal to comply is based on the assertion of a pM~I~ 
personal privilege or other personal legal position." 

Discu§sion 

The language in bold has been drafted to address concerns 
expressed by Senate staff: that the current statutory language 
may be interpreted to allow government employees to assert 
personal privileges or other personal legal positions to justify 
non-compliance with Senate subpoenas and then take advantage of 
the exemption from Senate enforcement authority that was 
established to keep out of the courts disputes between the 
executive and legislative branches over the assertion of 
governmental privileges or other governmental legal positions. 

The Senate concern first arose during the Iran/Contra 
hearings, when Oliver North resisted a Senate subpoena by 
asserting his personal 5th Amendment privilege and personally 
challenging the authority of the committee. The Senate did not 
attempt enforcement action against North because it was concerned 
that North could persuade the court that there was no 
jurisdiction because he had been subpoenaed in his official 
capacity. The Senate Ethics Committee also faced this problem 
when Senator Packwood resisted its subpoena. Senate Legal 
Counsel staff has indicated that this problem with the statute 
has influenced their advice to various committees over the years 
concerning their options in enforcing compliance with subpoenas 
to government employees. 

The change to the statute is narrowly drafted to address 
only the specific, personal legal positions issue raised by 
Senate staff. It should not alter the relationship or procedures 
concerning the interaction between the two branches concerning 
governmental legal positions. 

!gj 002 
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'JUN-12-1996' 13:27 TO:E KAGAN 

The Hono.abl~ Orrin G. Hatch 
ch.8irman 
Comnittee on thB Judieiary 
Un.it.ed States Denate 
Washingt.on, D.C. 20510 

09ilr ChairmlH1" l-JaLch ~ 

FROM: GAYMON, D, P,3/9 

U. S. Department or Justite 

Office of Legislative Affatn 

Mulai,..,... D.C. 20530 

Set forth below are responses to quest10ns posed in writing 
to Deputy A •• i.~~n~ Attorney ~Ob~rt D. uiee by you~~clE Q~d ocher 
SQnatora following hig app.~rance on behalf ~f the Department of 
JI.!IIIL..Lc.:tt Cillo L.lllI May 14, 19!16, heal.-ing of ~he JucUcia.ry committoo 
on "False Statements after Hubbard" . <l'h" respO.t'.\8eS addresS the 
ques"Cione t:hi!lt: Wtl"r'H l .. nAulllm.i.l;tcQ ;1n y'.n.u; lcttt;;I:" <;1£ M(2Y ~~, 199(;, 
with the exoeption of a nonpHubba~~-related queBtion from Senator 
Gr&ssley as to which subetanl:.:J.tI) ly IUUL"t:I ti.me 1. lleeded. to gather 
tho informat1on necessary for an aoc;:urate reply. w. will relpond 
'[.0 t:n1B quofil1:1on I:lep~rately aB soon ~U; wtS dLt2 dLbJ.6, J;.\a1;: :a:-C\tbea: 
than await:. t.hat information we are. oommunicating our anawera to 
all the ot;.her questions so that the CommiL.L.Htt IIIJ.Whl. better be In 
a position to act, if it wiGhe~, on the UUhbard legislation that 
wae th@ subject of tne hearing. 

Questions tram Senator HAt~n 

~. Did t;.he line ot ~QWer court case. e.tab11eh~ng the eo-called 
judicial funotion exeep~ion Aurvive liubbarn? .... 

ANSWBR! 

The case law establishing the judiciAl function exception 
did not survive the s~preme CO'l.1rt f s op~ni.on in Hub.t>ar<:l. 'i'he 
supreme court held that the CO\lrts are not a department or agency 
ot the United Stat~~, and thus false Bt~teM~n~s submitted to ~hG 
oourts are not CQver@d by 18 U.B.e. § 1001. Given that brQ.~ 
holdi~g, there is no place for a judicial ±unotion exception 
under the current law. 

The portions of Justice Stevens's opinion regarding the 
judicial function ~xception that ar.e c1te~ in your question are 
not part of the Court's opinion, and were jOined by on~y cwo 
other justices. In the portion of Justice Stevens's opinion that 
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wa.s joined by the majority of the C6urt, .lue:t::i.cp. ~t.P.VATH!:; Tlnr.P.n 
t:he following: 

P.4/9 

n[A] straightforward interpretation of the text of , 1001, 
wi t.h ~pp.n'" Rl p.ml''''R~'' ~ on t.h~ wornA 'nF.lluilll"'t-.h1Ant-. nr agen~y, I 

would seem to lead inexorably to the conclusion that there 
i. 1\0 n ____ d fl!>r ~l\y ~\.\I:Hc::i .. l £'-tnction .xe-.ption b.(;'.\.\5 __ the 

reach of the statute simply does not extend to courtf3." 
Hub2arg v. UnitQO Stateg, 115 S.Ct. 1754, 17~e (1~~5). 

~ua~!oe8 So_1i_ ~nd KQnnady oonourred _~th 3u~tia. Sb.v.n8·~ 
~esult, but refused to join in much of his disoussion of the 
j~dio1al function exoeption. Their concurrenoe points out that 
the judic1.al function exception ha& "no basis in the text ot the 
etatube. B HYRssrd, ~1S S.Ct. ~t 17G6 (Scalia, J. concurring). 

All of the cigo~ucion of the j~oici&l function exception in 
Hubbard was based upon the language of section 1001 ae currently 
wri~ten, and ~ould nQve little or "0 ~~P~gC on tho mCQn~ng of ~ 
nlwly drafted provision that includes a judioial funotion 
exceptiQn. 

2. 1£ Congress were to include in the recrafted statut~ an 
explicit jualc~Al fUllction exCeption, O~ • legislative 
function exception, what impact would th1. have on claim. of 
.. .1.m.1.1oblL' t:I~"""l.1L.J.unl!i ,~u: al.dll:.em\',lIllts to ~ho C:KG~uti:vc );..Qn~b 
when it acts jn an adjudicatory or la~ial&tive capaeiey, .e 
under the AdministraLi ve Pr.'uuHtlUL'H AuL, flU t;jAd.llIplQ? 

ANSWER: 

The enactment ot an explicit jua1cial or legislative 
function exception without the enactment of any similar exoeption 
for tbe eK.out~ve branoh would make Ckear eo the cou~~~ tha~ no 
such exception applies for false atatemanta submitted to the 
executive branch, regardlell or the capacity or manner in which 
the execueive branch'was acting_ The Department of Justice 
=e~~evec tba~ the exception should be ~~mited to the j~d~e1a1 
branch BO that all false statements submitted to the executive 
and legislative b~anehes may be prosecuted under lij u.~.u, 
§ 1001. 

3. Do you believe there is a need for Congrsss to address ocher 
doctrines, such as the eo-oa.lled "excu.lpatory no" doctrine 
as it redrafts section 1001? 

ANSWER; 

A1though toe De~artment ot JUstioe does not a9~ee with the 
exculpatory nO do~trine that ha~ bQon d.ve~Qpea by $¢ma 
courts, we do not favor inoluding il provision regarding the 



.: 

JUN-12-1996 13:27 TO:E KAGAN FROM: GAYMON, D. P.5/9 

oxoulpatory no in the ourrent amendment o£ oQotion ~OO~ for 
two reasons. 

Fix-st, we do not: a.ee the exC!ulpatory no defense. as a 
signifioant bax~le~ to law enforQem~nt at th18 tlme. 
The United States Attorney's Manual acknowledges the 
exculpatory no doctrine, but inotructc Federa1 prODecutorD 
to construe this defense narrowly, BO that we ean continue 
to proaoeue.o individ.uals for "o.ffirmativc, ciil!c:lu%'l!tive and. 
vOluntaryn statements t.hat. are false. 9ft U.S.A.M. § 9-42-
1(10 (B1ue2!lheet FebruAry 1.2, .19SCi). We ax-c increae.i.ng~y 
succ •• aful in p&rsuading the courts to confine the doctrine 
n.~~Qwly o~ to e11minate it altogether. a..,~, United 
Stat •• v. RodrlgQII-RiRs, l4 F.3d l040 (5th Cir. 1~94; (~n 
ball\,;;); yn.it.d stAte. VI ..,WlBII!$i;l=., S" l"'.~Cl ~Z24 (6th Cir. 
1995) . 

Second, we are concerned th.t the exculpatory no aoetrin~ is 
~ p~r~lcvl~L~.y ~eu~lLlv~ u~aa u! l~w beC4uae ~t 1e 
frequently tied by tha Oburto to the Fifth Amendment 
privilege against self-inorimination. w~ (':IJ.r:;(:l9.r~e Llli;il ... Lb.", 
exculpatory no defense is required by the Fifth Amendment, 
Due we are con~e~nea cnac an atcempt to addr... the 
exculpatory no in the present amendment will delay the 
needed rev11~on or Section 1001 because of the sensitivity 
of those perceived Fifth Amendment concerns. 

Oy.s;igns f~m Senator Specter 

1. What is the position of the Department of Justice on a 
".Legislative tunction" exception to 1H u.~.c. S 1UU1 to 
p~ra11Q1 the IIjudicd.al funol:ion" exception? 

ANSWllIt: 

The Department of Justice is opposed to including a 
legis13tiva function exception in s8ction 1001 for three 
reasons. 

First, congrQss engaie£ in a wide vsri8ty of activity in 
carrying out i~a dut ee, including inveBtigation~, fact
finding, constituent servie~, and legislative activity. It 
would be extremely difficult to define and eeopflrat6 thODe 
areas of Conqresul~ activity that would be subje~t to the 
protect1on of section 1001 from those that would not. That 
task would be particularly difficult in the contex~ of a 
o~i1ll1n.l IiiItatute, which must provide: clear notice of Which 
ae~ivity i. prohibited. 

Second, the primary function of Congress is quite 
d1ff."ent from the FeQ.e:r·al courts, wher~ th6 
advergarial process or re.olvinq oonfliote between 
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speoific pa:rtj.ea helps to provide safeguards for the 
tntegr.:tey of. info:t:m;J,eion that is submitted, and at the 
/JAms time oreates a. sJ:'eeia1 nSQd for an. eXCQpt i on. BO· as 
not to chill legitimate advocacy. 

P,6/9 

Finally, section 1001 applied ~Q f~lae statements ~ubm1tteQ 
to the lQgialature for ~t least 40 years prior to Hubbard. 
and we do not see evidence that it chilled the submission of 
; nformRt: inn t.n ('!n11grmUJ 01" nt,np.'f'Wi ~p. RnVp.'rRp. 1 y R f -Fp.t:'!t,~d. t,hF: 
leg1Blat1ve process. 

2. Does the Depa~tment of JU$tice believe that th~ bill needs 
t.o oodi£y ~he rr;~dic;i.al· functien" exoeption? 

The b1gheet priority of th9 ~epartmant of Justioe in this 
area 18 to achieve an amenclment ot sec;t;1.Qn 1001 follow;f.ng the 
Gup~eme Court's Qeai8ion in I{uhbakd so thAt un8worn fa1QQ 
sl:.atements made 1:.0 any of the three branches of the Federal 
govczonmont may onoo ~gQin bo prooo01.lt.ed. ht the came hime, the 
Departmen~ or JUs~1ce agrees with the principle of protecting 
v:l.gC2:'(,." . .).~ advoc:e.ey :1.1\ the J?edara.1 eourt:.. And W~ und.erstand thae 
there are very strong concerns thet. underlay the courts' creation 
of the jud.i.t;~al func;tiQn exc;eption. Accordingly, we belleve thAt 
the enactment ot a properly 11m1ted judicial !unction exception 
w~11 help .~hL.v. ~he cent~al 9Qa1 ot ~e.toring the ~pplieation 
of •• etion 1001 to all three branches of the Federal government. 

CU •• tiona from s.naeo;: WMY 

1. Even wj.thout amending section 1001 to c:pver th. congre •• , 
other statutes, suoh tI.~ p~L·JU"·Y' .rtl&ltn::= \.!lalul~ .. nu 
obstruction ot juetice statutes (~8 U.S.C. II 1621, 1623, 
,1505), penalize some of the liIame oonduct. Whi19 there ·lG ttr& 

overlap. what oonduct would be covered by the proposed 
amendment in 6.1734 to section 1.001 that is not covered by 
the other statutes? 

ANSWER: 

Th~ Am@nded false &t8temen~ st~tute will p~oviQ~ the 
Department of uustice with a greater ability to prosecute 
the submission of false and fraudulent statements and 
dOQuments to Congress, and thereby prov14e greater 
proteotion for the 1ntegrity of information submitted to 
Congress. ~ho o~h.r erimi~Al provisions that are 11aeed ~n 
your question have a variety of additional requirements that 
do not apply unde. section lOO~. 

Fo~ examp~Q, the perjury atatute requires th~t the witness 
~e placed under o~th before a competent tribunal, and the 
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Ob.tr\\ct.1nn of jllt!tt.t~~ provisions generally require that a 
formal proceeding bs pending. TheDe provieions would not 
c:ov.~ th. "ubt'fti""~f.\n n'f nT'l unlilworn atatamant or any 
fraudulent document to a senator or committee o~taide the 
QQftt:ext of a formal h."~Y'i"g' nT' ~nvfll,.t:.igation. The false 
statement statute would reach this conduct. 

P.7/9 

Similarly, the false claims statute, 18 U.S.C. § 267, i~ 
limitcad. to the aubmi88ion of fal~f.'I ('IT" f'T"1'J1IrItll ent: claims upon 
Cbe gove~nm~nt. Fa15e gtatemcnts and doc~ments that arc 
cucm!ttaci to Cong-rQgg but thClt arm not pAr~ of guch J.I cl;:;im 
are not covered by section 287. Thie includes, for example, 
infoX'lllClt.ioll i!lnd doo\,\ment.8 tha.t aroe submitted to the S~niilte 
by other government offic1al~ 1n which thoQC officiala make 
nO claim for govo~nm.nt lunde. 

All. amended section 1001 ic eq1.la~ly neOe.'UlXY t:o reaoh 
unsworn talse s~atement6 or documents 8upmitted to che 
jud~~i&~y, such aa £~l~c lcttero to probation o£fic~r~. We 
believ~ ~hat all of this conduct should be punished. 

2. woul~ the proposed amendments in S.~734 ens~.e that material 
J.1l.[uLma.tion rel.ayed either o2:'ally or in writing- ~o ot.nff on 

.b&half. of the senate ia lubjeQt to the false statemen~ 
proh1bit:.il'llt;.! tJ! I1IlL!1ctioll 1001? 

ANSWER. 

If the amendment C'lont/l!l.;I.n~O lu S. 17340 were enacted. the 
Deportment of Justioe oould prosecute a pcX'.on for 
aubnd.tting an ora1 or written fr..l.lyy I:lL~t.mel"lt of fact to III 

Senate ataff member. As with any false statement 
prosecution, however, we must be able L.u tfll.QW that tile fal:;le 
Btatem~nt was made knowingly and willfully, and that ~t wae 
material to a matt.er with!l..n tne juriediotion of Lht:t 
department or a~eney to which the statement was submitted. 

J. un11ke aubpoenae against natu~~l persona or etate officiale. 
unde~ 28 U.S.C. I llGs(a), senate subPoenas against f@deral 
agencies are not enforceable in court. Nevertheless. on 
occasion, such as the Ruby Ridge he~rings concluded lase 
year, cbe Dep~rtment of Ju~tice in.l.ts on receiving a 
aubpo*na before producing document.. Onder what 
circumstances does the Justice Department require service of 
a subpoena before producing aocument8 to a Senate comm1ttee 
or Subcommittee? 

ANSWER: 

AS we advised you in respon~e to your follow-up questiona in 
connQot:.iOl'l with the ~uhl' Ridge hea.rirtgs, the U81>a.rtment 
believes that properly authorized Senate subpoenas have 
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l.gal @£f@~t I ~.O'l!I.rr.1.l~"UI t:'\f wh~t:.hf'!r. they are judicially 
enforceable. Our experience has been, however, that 
~on9'r •• G!!on.a~ info%T.\at:!~n n •• d .. J:lnn ... vt'!t"!nt:.i'V'~ branch 
confidentiality interests ean almost alw~ys be 6atisfied 
during the COUrse of the informftl 8~r.ommnnn~i~n process that 
b~~ bsen developed in the interaction between t~e two 
branchee ion thg ceurll:. of congraluziortal ov'-'"rrtd.aht- _ Tt_ i ~ ;I). 

relatively rare circumstance when the accommodation process 
f~ilg to resolvQ _ di&putc and a eunpo.na i. i •• ued. 

4. nhould ~he gQP in ourrent law rQlating to ehe 1ud!~i.l 
enforceabili1:Y of senate subpoenas be elimin&ted? If not, 
could you explain why? 

ANSWER: 

Tn= Department is opposed to log1~1~t1on authorizing the 
Senat. or its committee5 to eeek judicial on!orc~ment of 
~ulJ~O .. :r.~"'8 against the execLltive h~Anen. Wo bolieve t.hat 
disputes in this area should be resolved between the'two 
b:r.:-~m..:h~ti GI"Ild. not ~J"o\lght before t:.ht: c::ourt:!. The cxiotenoe 
of judicial enforcement authority would tend to unaerQut the 
accommodatiul1 l'.I.·UU8f1S r.£err~c;1 to !i..r\ the reeponee eo 

, question 3 and. alter the balance in the relatiol'l.ship between 
the legislative and I;!xt:!l.!ul...Lve l:I~o.l.lc;ho., in thi~ senesitive 
area. . 

5. 9. 1734 would require that a refusal to comply with a Senata 
subpoena by an otficer or employee ",1: Lht:j Fe-d&ral goveJ.-nmexll;. 
acting in his or her offici~l capaoity he di.ect*d by the 
head of the Qgency· based upon clearly H.L·t..luu.l.t..c:l 
governmental privileges. Would this &mendment modify 
current pra.ctice and, it so, could you eX.pl,.lu how? 

ANSWER.: 

Under longstand1ng exe~ut1ve branch procedures, executive 
privilege m~y not ~~ asserted again8~ Congress without the 
spaoifio av.thorization of the President. 'l'hus. the 
amel'ldlnent would not change current pra.ctice w:lth respect to 
assertion of executive privilege. However, non-compliance 
with a congressiollal f;jul;lpoena may a1C5o re.,t. on Q ballJ1~ other 
than ~.t!u~iv. privilege. For e~amp18, oomp11ance may be 
prohibited by law in certain oi~cums~ance., such as wh~~e 
diecloaura of information is prohiD1ted ~y tne grand jury 
secrecy requirement of Rule 6(0) of the Federal Rules of 
Crimin.lIl Procedure _ More fundamentally I we are concerned 
that an amendment like that p~oposed by S. 1734 would make 
more formal th@ interaction in this area oetween ehe 
leqislative and.executive branches, and inappropriately 
invol~e the judicia~ branch, to the detriment of the 
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aecommodation procoaa th~t has served thm PQl~tioal branches 
so well. . 

I hope the foregoing is useful to you and th~ committee. 

Sincerely, 

And:f'ew Fa i Ii 
~I:)I:';i.r.tt;;':mt· At·tQ;l,-ney Gcne;t;al. 
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RESPONSE TO 
LEGISLATIVE REFERRAL 

MEMORANDUM 

LRM NO: 

FILE NO: 

4709 

2304 

If your response to this request for view8 i8 short (e.g., concur/no comment), we prefer thilt you respond bye-mail or 
by faxing us this response sheet. 

If the response IS Shon ana you prerer to call, please can tne branch-wide line shown below (NOT the analyst's line) 
to leave a message with a legislative assistant. 
You may also respond by: 

(1) calling the analysVattorney's direct line (you will be connected to voice mall If the analyst does not answer); or 
(2) sending u& a memo or leiter 

Please Include the LRM number shown above, and the subjeot shown below . 

. TO: Ronald JONES 395-3366 

FROM: 

Office of Management and Budget 
Fax Number: 395-3109 
Branoh-Wide Line (to reach legialative assistant): 395-3454 

__ --:&'-<.....--_/5_-_'..:........,<-(,. ________ (Date) 

___ c:==:::---'-I=~::...=~{ ...... (....:..;~:::,p.<"':>.o:=----- (Name) 

_...;;L.,u_H-...;....-....;c..u~u...;;.;U.;..;;.::...:;fl;.J..( ....:( (,;~..;:;O~tt;~' kl.~ ____ (Agency) 

~~ __ L6~Li=--....:I...;;~_ll;.".i.....l......... ______ (Telephone) 

SUBJECT: JUSTICE as and As RE: S1734, f=alse Statement Penalties Restoration Act 

The following is the response of our agency to your request for views on the above-captioned subject: 

___ Concur 

___ No Objection 

~ __ No Comment 

___ See proposed edits on pages ___ _ 

_____ O~er. __ ~ ________ ~ __________ _ 

__ FAX RETURN of __ pages, attached to this response sheet 



E X E CUT I V E OFF ICE o F THE PRE SID E 

14-Jun-1996 08:39am 

TO: (See Below) 

FROM: Ronald E. Jones 
Office of Mgmt and Budget, LRD 

SUBJECT: Comments on DOJ Q/As 

Unless I hear otherwise by noon today, June 14, 1996, I will 
assume you have no objection to LRM-470g-{dated 6/12}, which 
requested comments on draft Justice Department Q/As following its 
testimony on S. 1734, the False Statements Penalties Restoration 
Act. 

If you need another ~ of the LRM, intend to comment but need 
more time, or have provided comments that! may have overloOked, 
please let me know Qy answering this fax/E-mail. 

Thanks, 

Ron Jones 
395-3386 

Distribution: 

TO: Elena Kagan 
TO: Tracey E. Thornton 
TO: Stephen C. Warnath 
TO: Robert G. Damus 
TO: Charles S. Konigsberg 
TO: Alice E. Shuffield 



I. 

THE WHITE HOUSE 1~ 
WASHINGTON 

June 14, 1996 

MEMORANDUM FOR JACK QUINN, KATHY WALLMAN, JANE SHERBURNE 

FROM: ELENA KAGAN elt--

SUBJECT: S. 1734 

L, 
,( 

Attached is an OLC proposal to amend S. 1734 -- a bill I 
previously have discussed with Jane and Kathy. 

As you know, current law (see 28 USC 1365(a), attached) 
protects officers or employees of the federal government, when 
acting within their official capacity, from judicial enforcement 
of Senate subpoenas. 

Section 4 of S. 1734 (also attached) limits this protection 

..J 

to cases where the "head of the department or agency employing A 1/ 
the officer or employee has directed the officer or employee not U/~ 
to comply with the subpoena or order and identified the Executive 1/

1

- \ 

Branch privilege or objection underlying such direction." ~~ 

The Justice Department registered its objections to Section ~ 
4 in testimony on S. 1734 given a few weeks ago. The Department 
further articulated this position in the Q&A I showed Kathy and 
Jane yesterday. 

Following the testimony, Richard Schiffrin met with staff 
members for Senators Specter and Levin to discuss Section 4. The 
attached proposal is designed to address the Senators' concerns 
without infringing on executive power. Its effect is to withdraw 
protection from federal officials claiming not a governmental, 
but a personal (e.g., Fifth Amendment), privilege. 

I agree with OLe that this is appropriate: Assertions of 
personal privilege do not implicate the separation-of-powers 
principles that make judicial enforcement of Senate subpoenas 
against executive officials so troubling. Moreover, if we 
provide no alternative of this kind, Congress will probably pass 
the current version of S. 1734, which does compromise these 
principles. (The bill, as it stands, has broad bipartisan 
support.) If anyone disagrees, please let me know. 



0IV14/96. FRI 13: 48 FAX 202 514 9353 DOJ OLA 

DRAFT FIX LANGUAGE FOR 28 U.S.C. § 1365(a) 

The following language would be substituted for section 4 of 
S. 1734; " 

" 

"This section shall not apply to an action to enforce, to 
secure a declaratory judgment concerning,' the va1idi ty of I or 
to prevent a threatened refusal to comply with" any subpena 
or order issued to an officer of employee ,of'the' Executive 
Branch of the Federal Government acting within his or her 
official capacity, except that the section shall apply if 
the refusal to comply is based on the assertion of a 
personal privilege or other personal legal position. II 

D.iscyssion 

The language in bold has been drafted to address concerns 
expressed by senate staff: that the current statutory language 
may be interpreted to allow government employees to assert 
personal privileges or other personal legal positions to justify 
non-compliance with Senate subpoenas and then take advantage of 
the exemption from Senate enforcement authority 'that was 
established to keep out of the courts disputes between the 
executive and legislative branches over the assertion of 
governmental privileges or other governmental legal positions. 

The Senate concern first arose during the Iran/Contra 
hearings, when Oliver North resisted a Senate subpoena by 
asserting his personal 5th Amendment privilege and personally 
challenging the authority of the committee. The Senate did not 
attempt enforcement action against North because it was concerned 
that North could persuade the court that there was no 
jurisdiction because he had been subpoenaed in his official 
capacity. Senate Legal CQunsel staff has indicated that this 
problem with the statute has influenced their advice to various 
committees over the years concerning their options in enforcing 
compliance with subpoenas to government employees. 

The change to the statute is narrowly drafted to address 
only the specific, personal legal positions issue raised by 
Senate staff. It should not alter the relationship or procedures 
concerning the interaction between the two branches concerning 
governmental legal positions. Under the amended statute, 
executive branch official subpoenaed in their official capacity 
would be exempt from a Senate enforcement action unless the 
Senate establishes that their refusal to comply with the subpoena 
is based on the assertion of a personal privilege or other 
personal legal position. 

~002 
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104m CONGHE~S 
2D SESSlON S.1734 

To prohih\t faJ~ statement.~ to Congress, to c1ill'ify wDg1'essiouaJ authority 
to ohtAin truthful testimony. l:IJld fOt, otht!r pnrposes. 

IN 'fIlE SENATE OF THE liNITED STATE£-; 

MAY 8, 1996 

n 

Mr. Sl'.l::CTE'R (for himMlf, Mr. LEVIN, .Mr. STEV'F!~S, Mr. Npl'lN, Mr. COHEN, 
Mr. lNOlJYE, Mr. J~l"FOROS, MI". LlUa¥, ann Mr. KOffiJ) introduceu tOe 
following bill; whieh was read t\\;r·,('. Slld referred to the ~mmjtt.ec au t.he 

Judiohu'Y 

A BILL 
To prohibit false statelnents to Congress, to claritY congres

sional authority to obtain truthful testimony, and for 

other purposes. 

1 Be it enacted by the Senate and House of Representa-

2 tive.1) of the United States of America in CO'l1g'1"p,ss assembled, 

3 SEC'nON 1. SHORT Tm.E. 

4 This Ap.t m.ay he cited as the "False Statenlents Pen-

S alty Restoration Act" . 

6 SEC. 2. RESTORING FALSl£ STATEMENTS PROllIBmON. 

7 Section 1001 of title 18, United States Code, lS 

8 a.mended to read as follows: 



· , 

:~Sll 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

2 

"§ 1001. Statements or entries renerally 

"(a) PROHIDITED CONIfl1C'l'.-

"(1) IN' GEN:£.HAL.-ll person shall be ,(Junif'.hed 

under subsection (b) if, ill any lIl.att~r within the ju

risdiction of the executive, legislative 7 or judicial 

brallch of'the l;nited States G()V(~nl111ellt, or any de

partment, agency, commitiee~ 8ubeommittee, or of

fice thereo£~ that person knowingly and willfully-

"( .. t\.) falsifies, c.onceaL", or covers up, by 

allY tri(~k, scheme, or device, a material fact;· 

H(B) makes any matel'ially false, fictitious, 

or fraudulent statement or representation; or 

"(C) makes or uses any false writing or 

dOCll.mellt7 knowing that the document contains 

any materially false, fictitious, 01' fraudulent 

statemen.t. 01' ent.ry. 

"(2) .AFPLICt\.BlLlTY.-This sect.iOll shall not 

apply to statements, representations, writings, or 

dOCUIlwnts submitted to a court in connection with 

the performance of an aqiudicative functi.on. 
-

"( b) PENALTIES.-A person who violates this section 

22 shall he fined under this title, imprisoned for not. more 

23 than 5 years, or both.". 

-s 1'73-( IS 



." a 
1 SEC. 3. CLAlUFYING PROHmmON ON OBSTRUCTING 

2 CONGRESS. 

3 Section 1515 of liLJ(~ 18, "Gllit~tl Rt.a.tes Code, is 

4 arnellded-

5 (1) by redesignatillg' Rllbsectioll (h) as sub-

6 S(!(!ti on (c); and 

7 (2) by insert.ing after subsectioIl (n) t.he follow-

8 ing new subse(~t.ioll.: 

9 "(b) Ar;. used in section 1.505, the tenn 'corruptly' 

10 means acting with an improper purpose, personally or by 

11 intluencillg another, including, but not. limited to, malting 

12 a false or misleading statement, or withholdWg, (~onceal-

13 ing, altering, or destroying 8 dOQument or other infonna-

14 t ' " .lon .. 

15 SEC. 4. ENFORCING SENATE SUBPOENA. 

16 Recti.on 1365(a) of title 28, United St.ates Coue, is 

17 amended in the second ~entel'ce, by ~triking "Federal 

18 f'70verllmellt aeting within his official capacity" and insert-

19 ing "Exccutive BrallCh of the Federal Government a{!ting . 

20 ,'Vi thin his or her official (~apacity, if the head of the de-

21 partment or agency employing the officer or employee has 

22 directed the officer or em.ployee not to· comply with t.he 

23 subpoena or order and identified the Executive Branch 

24 privilege or objectio.n underlying such dirc~tion", 

-5 1754 IS 
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4 

1 SEC. 15. COMPELLING TRUTHF'UL TESTIMQNY FROM IMMU· 

2 NIZED WITNESS. 

3 Section 6005 of titJe 1 H, United St.ates Code, IS 

4 amended--

5 

6 

7 

8 

9 

10 

11 

J2 

(1) in subsection (a.)~ by inserti.ng "01' ancillary 

to" after "any proceeding before"; and 

(2) in snbsection (b)--

(A) in pal-dW'aphs (1) and (2), by inserting 

"or ancillary ton after "a proc~eecli.llg before" 

each place it appears; and 

(B) ill paragraph (3) ~ by inserting a period 

at the, end. 

-0 

tal 005 
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28 § 1364 DlS'fRJCT COURTS-JURISDICTION 
SENATE ACTIONS 

Coditlcations made by ""\"SI:"ct:on (aJ lam ending to any entity acti.ng or : 
Two uthc:r .section!; 1364 were rcnnm- sec. fa) uf lhis section] shall apply of State law or Lu any n< 

bered .~eetions 136S and 1366 of this title, tiNt tortious act (It" omi.s3ion OClM~riUI!l.;t\n of documents or other matdi 
Amendments aftcr the do.te uf t:nactmellt of this -. 

1987 Arnen(Imenu. Sub!lec:. (11)_ (Dec. 22, 1987]." deposition or intcrro~awr~ I)}\ 
Pub.L 100-204 ,tddcd ", or ..... as i.I~ the thereof. This scc.non ;; \3 J 

tU'-llw of the tortir.ll~ a~t or oml·!\~in.n," 1982 Aces. Amt:ndment by l-'~b.L d larator.l illdgml::lJ" 
~ ~ " 97-241 eff .. t:tive (kl.. 1. 1982, liCe secure a ec ',7 J-

following "individu,u, who is". th d fu"AI to C 
• 204 of l'ub_L. 97'-241. set out ao; D. reatene re .. ~ 

I ~82 Amendments. Suhsec. (a). Pub.L ffi I 
97-241 substitUl.:tl "v,ithln the m~iUling under section 4301 of Title 22, to an 0 . cer or eClp oyce 
f . 2(~) f th D' J . R I Relations and lntercouT'foe. w:thl-n hi:: olr1c'lal Capacl-tv .. (. ~c:tlon ,0 C Ip omatlC c a- • !. n . 

tiuru; Act (22 V.S.C. 254:1(3)" f('r "as 1978 A.cts. Section effectivtl at the end . . 1; tte S 
ri",ri.,ed in the Viennn Conv(;ntion on Dip- of th ... 90 day perind bc>ginnins on Scpr. . (b) Upon appliC<ltlu[l "'j }. .' 
lowliLie Relatious"_ 30, 1978, see 5e\;tion 9 of Pub.! .. 9;;-393. or ·subc.ommittee of tbe SEl~;j.te, tt' 
l!ff~live Dates set out lll'l (I note Wldcr se.:::tioll 254.1 ~r to an entity or person ~efmang, o.r 

1987 Act5. Section 138(b) of Pub.L. Tic:~~:'!.l. Foreign P.el",tir;ns and ITlter· '1llf1 to refuse or not to compo t.'Y.,"".1: 
100-204 pro'tided that: "The amendment .... ~~" I;' 

or comroitte.e or subcom.:mltteo:: uJ 
. LIBRARY REFERliNCES 

Amerlc.lll Dib'l:SC System . 
luri~ktion of district C(tW'L generally and jw-isdier:on of ca<;~ involving aliens or 

foreign sovere:f.!n~. see Federal Courts ~192.JO. 973 el ~cq. 

En~OIX--diaR 
Jurisdiction or ili¥t:ict COurt r.p.n~mlly and juri"dictioll uf cases Involving ali",1lS or 

foreign llOvc:reigru. see C.J.S. federal Cnlll'ts ~ 53. 54, .'OR et seq. 

Law RL'Vlews 
!'{m'i~liling the shor~ uf "use" immunity and secret in~rnrition!1l cntelpruses in 

major cnngn.~sionaJ invClttigatiullS! Lessons of tht: lran-{;omra affair. 
George W. Van Cleve and Ch~rl~ 'l1~fer. S5 Mo.LRev. 43 (1990). 

WESTLAW ELECI'RONICRESEARCH 

Federal courts CtlSt" .. : 170bk(add kty lIumber). 
See. also, mSTLAW guide foJ]/)\\.'ing the ExpJ.lnaticli pugcs of this volume. 

NOTES OF DECISIONS 
Retroactive erred I 

,- Retroactive effect 
Thi:; section, whil-h creates Ii direr.t 

Ci.lUSe of action ~gilulSl !.hose who il1:iiUl·t: 
members of diplomatic: mis.6ior.~. which 

§ 1365. Senate actions 

elimin~te$ the insurer's defense that in' 
$\{l"{~l' w~ immune h'''Om ~uit, and which 
~()nfl!rs C:.:clUliiye and origul,u jurisdictio1" 
upon the federal rii!'tricl C.ounS, dC!eS TlDt 
apply I'et70aclivt:ly_ Windsor v. SUite 
"'arm In.... Co., l).(;.Ll.C.1981, 50') 
F.Supp. 342. 

, (a) The United State~ Distrit.:t Court fol' thl:! Distric:t of Columbia 
shall have original jurisdiction. Without resard to the amount in 
controversy. Over any civil action brought by the Senate or any 
tluthorized cOOlnlittce:: or subc:onu:uiLLee of the Senate to enfol'l:e. to 
secure a dedartltol), judgment concl:!rning the validity oi, or to 
prevent a threatened refusal or failure to comply with, any subpena 
or order issued by the Senate or committee or subcon1ll'Jittt:e of th~ 

824 

1 f' thW'l'th Ar1' pt:rson to comp y or " '. 
order of the diStrict court lSS'.lea 

such court to be a conteE1pt t~ 
, .. commenced by an order to s! 
oc f T enlity or person rcfusin~ or .,iI l!:. 
be held in contempt ot court. . 
nied by lbc court and .,hal! be Sl 
~'anctions imposed as a res-illt of 
tu compel obedience to the ord~ 
action or contempt proc~eding r 
wherein the entity or party refu!'O:, 
ina to refuse or not to com~t-y, r 
fO~IDd. and subpenas [01' '\VltneS:' 

proceedin~ may run inLO any ~: 
shall confer upon such ;,;ouf1. } \. 

oth~rwise the issuance or dn> 
Senate or any commiLlee or sub' 
modify. sllspend, terminate, 0', : 

An action, contempt prm.:t:edln 
ursuant to this section shall 110 

~c Senate at the ~nd of a Cone t 

subcommittee of the SenaTf: " 
certifies to the coun lha! 1~ IT 

'documents, answers. or testJ,l"'2C'-

L (c) Repe..aled- Pub.t. 98-< 
1984. 98 Stat. 3.359] 

· (d) The Senate or any ('~omt~ 
· COIlID,encing: and prosecutmg <,. 

· under thiS section may be rcpl' 
neys as the Senat!,;: may de~igl"'. 

T28 USCA .s133ijol~9G-2B 
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OICTlON Part 4 

(a) [amending liub· 
.nJ ShllU apply to the 

omis$ion occurring 
13ctment of thi5 Act 

Idment by Pub.L. 
I. 1982. See section 

I, set uut as a note 
of Title 2~. Foreign 
)tJr$e. 

effective ~t the end 
bee.hUling on Sept. 
9 (If P\lb.L 95-393. 
der section 2543 of 
dations and Intel" 

:; illvolving illiem; or 
t 5eq. 

i involving alicn.~ or 
308 cl seq. 

iunal enterpriSe. in 
Inm-COntla affair. 
43 (1990). 

1$ of this voll,lme. 

.'$ defense thtlt in· 
1m suit, and which 
lTiginal juri3diction 
ct c:ourls. does not 
Windsor v. State 
.C.D.C.1981. 509 

:t of Colwnbia 
he amount ill 
;enaL~ or any 
to enforce. to 
:iity of, or to 
, any subpena 
nmittee of the 
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Senate lO any entity acting or purporting to <lct under color or 
authority of State law or to any nat.ural person to secure the produc
tion of documents or oth~r materials of any kind or the answering of 
any dlo:position or interrogatory or to secure testimony 01' any combi
nation thereof. This sectlo!'} shall not apply to an action to enforce, 
to :;ecure a dec.1aratoI)· judgment concerning the validity of, 01' to 
prevent a thr.eatened refusal to comply with. allY subpena or ouler 
~sued to an officer or employee of the Federal Government a<.:ting 
within his official capacity. . 

(h) lJpon application by the Senate or any authorized committee 
or sulx;ommittee of the Senate, the district court shall i~ue an order 
to an entity or person l~efusing, or failing to comply with, or threaten
ing to refu.."e or not to comply with. a subpena or order of the Senate 
or COlTu:uittee or ~ubcorrunittee of the Senate requiring such entity or 
person 10 comply forthwith. Any refusal or failure to obey a lawful 
order of the district COI.ll't isslled pursuant to this section may be held 
by such court to be a <,:ontempt thereof. A contempt proceeding shall 
be commenced by an order to show cause before the coun why the 
entity or person refusing or failing to obey the court order should not 
~ held in contempt of court. Such contempt proceeding shall be 
I.ri.ed by the court and shall be summary in manner. The purpose of 
sanctions impos~d as ::I result of such contempt proceeding shall be 
to compel obedience to the order of the court. Process in any sllch 
action or contempt proceeding may be st':rved in any judicial district 
wherein the entity or party refusing, or failing to comply, Qr threaten
ing to refuse or not to comply, reSides, transacts business. or may be 
found, and subp~nas for v.'itness<:s who are required 11.> attend such 
proceeding may run into any other district. Nothing in this section 
shall confer upon such court jurisdiction to affect by injunction or 
otherwise the issuance or effect of any subpena or order of the 
Senate or any committee or subcommittee of the S<:nate o\" to review, 
modify. su-o:;pend, tentlinatc. or set aside any such subpena or order. 
An action. contempt proceedillg, or sanction brought or imposed 
pursuant. to _this section shall not abate upon adjuurnment sine die by 
th~ Senate at the end of a Congress if the SenatJ or the com.mittee or 
subc:ommittee of th~ Senate which issued the subpena or order 
certifies to the court that it maintains its i..uteresl in securing the 
documents, answers. 0(' testimony during such adjournment. 

[(c) Repealed. Pub.L. 98-020, Title IV, § 402(29)(D). Nov. 8, 
1984, 98 Stat. 3359) 

(d) The Senate or any committee or subcOl1ln1ittee of the Senate 
commencing and prosecuting a civil action or contempt proceeding 
under this section way be represented.m 'such action by such attor
neys as the Senate may designate. .. 

T~8I.1SCA :os13Sr!·1391)ooW 825 
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28 § 1365 DlSTRICT C0UR1'S-JUIUSDJl."I10N CONSTRUCTIOr\' OF I 

(e) A civil action comtnellced or prosecuted under this SCCtiOll. 

may not be authorized pursuant to the Standing Order of the Senate 
"authorizing suits by Senate Committees" (S. Jour. 572, May 28,· 

WESTlAW ELF 

FP.ti .. ~l ~'O\lns caseA; 170hk[Mlrl ~ 
See. .11::;u. WESTLA W SUidc f(.lll, 

1928). NOTES t 

(f) For the purpol$!:s of this section the teon "committee" includes ilCO,nRttfulrlorlruity 

standing, select, or ~peciaI committees of the Senate established· by , 
law or resolution. 
(Added Pub.L. 95-521. Title VII. § 70S(t)(O. Oct. 26, 197$, 92 .stat. 1879, 
§ 1364, and amende.d Pub.L. 98-62Q, Title IV, § 402(29){D), Nuv. 8, 1984,98 
Stat. 3359; renumbered § 1365, Pub.L. 99-336, § 6(a)(1)(B), June 19, 1986. 
100 Stat. 638.) 

Constinstionalily 

HlSTOWCAl ~lJ STATUTORY NOTES 

Civil enforcement mech3ni= of D 
under which defcmlanl was ci' 
~OnTemp! for fail\lrc to lesl 

Subcommittee under p;r~ 
W~ not wt!;oMitution. 

~f U.S. Senate Pcrmam 
inA' for ht:aring at the earliest pT'!'!.:tiellble IS~lbc,:)m:mittcc O~ Investigaticnt;. 19~ Revision Notes and r~gisllltJvt: Repol'(s 
d3te \'lnd cawc the action or pruccedine 1232. 211 U.S.App.n.!:. 2. C' 19')'8 Acts. Senate Report Nos. 95-170 

and 93-273 and Honse Confcn:nce Re· 
port No. 9S-1756. ~ 1978 u.s. Code 
Congo anti Adm. NI:WFl, p. 4216. 

ill twery way to be expedited, and that denicd 102 S.Ct. 641. 434 U. 
\'lny appeal Of petition foL' n:view from 70 L.Ed.2d 61 ¢. 
any ordcr Or judgm~nt in ~ch laction ur 
proceedwg had to btl cxpeditc.:l in the 
AAme~=r. 1366. ConstrUction of re 

1984 Ads. House ReP011 No. 98-1062. 
~ 1984 U.S. Cock Con$t. aut! Adm. 
New!;. p. 5708. 

1986 Ads. House Report No. 9~23, 
see 1986 U.S. Code Cong. and Adm. 
News. p. 1545. 

Effective Dates or Acts of Congre!. 

1984 Acts. Aroemlmcllt by 1>~lb.L. For the purposes of this chaI 
9A-620 not to apply to Q5C5. pending Oil 

Amendments 
Nov. 8, 1984. sec section 403 of Pub.I- ."" .. , ...... ,., or Acts of Congress do n(. 

1984 AnleDdJueub;. Subsee. (~~). 
~8-620, set out A$ a note WJdc~ seetiOll the District of Columbia. 

Pub.L 9H2U, § 4<l2(29)(D) • .stnlc:k oul 
:rubsec. (c), which provided that in ally 
civil ~ciion or. contempt proceeding 
broughl p\11"SUanl La this section. the 
cduct had to a.t;8ign the action or pnJCccd. 

1657 of Lhis title. Pub.L. 91-358, Title I. § 
1978 Acts. Section effecti ... ~ Jan. 3, , renumbered § 1364, Pub.l 

1979, see section 717 of Pub.i. ~~21. 6,; renumbered § 1366, Pub.t. 
set ntlt as a nate tmder scciion 288 of 639.) 
ntli: 2. The Coner'P.-SS. 

CROSS REFElmNCF..8 

Office of &mlle Fair F.ml'loymcnt l'ractk:!!!I deemed :>I:nalc oommi~e for pur· 
puscs of this ::;e:dion, see 2 USCA § 1207. 

Senate legnl co\lrll!el authoriLY to bring civil action to enforce subpena or on;ier 
issued by ~ni\te or committee i.1l .-ny Cow'l with jW'i$dictiQu, !;t:C 2 USC/< 
§ 288d. 

UBRARY REFl!RENCES 

WSTORICAL AN 

ReVlS(On NorK and l.i:gislalivc }(epo. 
. 1!J7lS Acts. House Report No. 95 ·165 

1978 V.S. Code Con~. and Adl: 
p.54 7"1. 

1986 Acts. House Report Nn. QQ ... ·p 
see 1986· U.S. Code: Cans· and Ad)', 

. News. p. 1545: 

LIBltt\Ry 

American Di,::es' S)'litem .: American DIgest Systtm 
Jw·~r.liction of feul:rnl distrir::t (:ouns in generru. sce Federa.l COw'l:> ~973 et 5Cq· Jurbdiction of ~cs lU"ilsing under" 13 

~l seq. . 
J;ncydopcdJas ," 

Jurl..o;dicLiun o£ federal dislrict court'! if) general, see C.J.S. Federal Cowu § 30B c:l :iitll·1IC!J~"u:ln()·j::sdMlClicVl.tilSOn of cases ari.~ing under k 

~ §~ 

Law Revm¥s 
Navigatmg lhe fihores of "usc" inUUuWLy and seen!l intli:rnational cnll:rpri$t~ ~n 

major c;ungresslonal ir'lvemgatinns: LcSSOJU5 of the Iron-ConLra 11 31(. 

George W. Vau Cleve and Charles TIefcr, 55 MQ.L..Rev. 43 (1990). 

826 

WESTLAW £L£( 

Federal COUrt!) case:;: 170blc{ad.;l kc 
See, alsv, WESTLAW ~ide folio\'. 
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oJ .• 

§ 136Z. Indian trillf'.8 

JUDIClA;Ry~pnQ:CED~ ~ ronICiARY~f'ROCEDUR 

. , J ,'1361. "SUM/lemenW juriBdl 

LIBRARY REFE&EN~eS . .. . . 
I.aW' Ee~jc1n ' .. Doing. btmIJI~s wiLh .Ind/aIlJ ,anrt tht ~ 
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l2. -' M\seeJtanPoQ, tribes N' ba.tadl . 
. • DfatiicL' court dill not· clearly en- by .findil~ 
tbt gI'OIIp of In~ fam1Ilw' wu not CtderslJy 
~-tl tribe, for IJIll1lO8C of !ltatute p11IVid· 
'lhg \.hat district rotU'tll I!h:ill'},~ orlg;iD:II juris
di~on of ('ivjJ ~01111 brwgllt by LJUiIIn trfbo O!' 

band with go\'erlling body duly ~. hy 
Sccret.1I)' of the Int.eril!r. wh~ 110 Gtatirt.e or 
~ identified &l'lup as feUi:ially ~ 
tri1Je, g1'<)UP':s original ani! lUlI'mllad rides' of 
1neo~I).IIIIl;I. hylAws weie nOt ~ P\U:' 
lIl1lU1t tel sbtulA! 8'0~ fanna! ~tion 
of Inilian tribe, ?,nIUp was nat- regi:stered. in 
Ft'dm.i.Recir.tQ" aq recogll.i:.:i!d l"~ t.ribB.lIld 
group hicbd l\istQriCil unity.' Pit River Rlln.c 
u<i Afj:. ("~ Me'll v. U.s., C.A.9 (Cul.) 1994, 
ao F.3d 1088. . 

IT. - .'jsbing fthd gatning 
Diatriet roon bad lI11bjcd Ntter jUnsdltuOb 

. to. !lear tribal claim tl\.u POWI:l' CO!!!p8IlY. """S 
tard(lUsly interfering "';t.h. its trI'.AI:y. fi.WDg 
right..., at U~ statell colU1.:; have tIUl.t.x:ct 
ma~ juriOOicdol\ ttl iN.u' any tribal ",lmillor 
protE:l:UDli of ri.D,'llbi ~ by U~tc!d ~ 
treat) .•. , Nez Perce TrlUc v. IdAho Power Co~ 
D.ldohu l~ 847 F~upp. ?!II.. . 

lB. -·G~g· 
Forellt CoMty p~ ~1I1I!IDIIlty of 

W'J!R.'Uw ~. DuyJe.. W.D.W-Il<.I992. 803 I".Supp. 
15Z6. £nuaill vo)\1IIIi!] ~ dismj~d ,. F 3d 
~ 

i 1365. Senn~ a-c:uoD4 

.•.. ; ... :."~,.', 

n _ 'l'8xw. ; "'1:·';:'" : ", 

. ~1; ttiI!rt ~ ~ oVQr ar.tion 
brought hy IIldiaIi· tn'hc ~~ incldents'ol 
taxation 011 ~ pro~' wh~ tribe 
was suing In rro~ iiR IIW%I i.nWest ..:i 8 trlW, 
it had the!amo,) ~as·UIliUid STAtes P:n'-lim. 
ine'rit· . iii '. avoid Ar>t>.lJ\jllndillll' ,.~ big-' agtJirult 
~ringing 8ctiQa for relict' &om taMtion. So~tI;. 
ern Ut6 ~ 'I'ribe!v'·Bn..?i! ofC<lun~ ('~'n ',. 
ofCOwtty''ar LA Pb.ta,' S'~ Ii! Colo.; D.CilIQ. . 
19Q4, 86S F'.5uw. 1194, ~ dimlissed, JU4-1 
mem. 1rN.'~ 61 F.M 916.. ::. . .. ' 

~ .. ~ereiP irnnuiri.iH.~ 
DlaIcl>f('ll"fj Y. Nnllivc Village at Noauk' auil 

Circls Village, U..s..Alill!b 1.991, 1! 1. S.Ct. ~ 
[main volume I 501 U.s. 7'15, lIS l..Eil.2.4 ~ t~. 

&k.'V.IP ~ippe'Wa ~ v •. ~ 
Corp., E.D.WloEIol!l!l2.. 805 Ji'Sopp. .680, [1'rJIIin .r. 
~l allirmed 2 F.8d 219,lCheariJlg andlilig- 1 
~Ql) Cur rehearina: CI1IxW·~.~OJVi ~ 
denI<ld 114 s.c..'t. 1~1~L:Ed.2d~. -' 

.~~ Tribe of ~. v.Sw.& Of WUh.. 
an.WII3h.l99l, 790 F·.h'Upp. 1051l~·YDl~J 
reYerII/'!d 011 other Y,7'OODCb 28 F.su 991. ~tiVD 
1« certiorari ffit4. . . 

3-(. lDjum;iift VOwer ~er ~tate courts 

Federoll'llurU ha~ ~ ~ authority 
to el\Soin :U:o\te ooart [I~. "'heD It ia 
1IC~ ttl ~. Ure .ilI~ .. nf IndIan 
wve:refenty. 'roMJlO' O'lldbam. NatI.)u Y. 

Schwnrtz, D.Aris.l99a, .&n F.supp. l~. 

N'OT};8 OF DECISIo.'I'S 

Jboodbaa. 8C!1Jpc ot fIUb!*:n& of 
~ of subpoena 

r'J:ocnlb- 3 
Bl'u.i&doess. 4 

--' 
3, .. ~ ~"I~bpuClIlI-Getll:nilIy 

In dOWnDilltn,:. propel' scope or 1egi$)&Iive 
~ ~ct eourt may oAly iDquin; as. to 
wiJctl1er <i«unlCllts !\OUght lIy autopoem aM1 !lOt 
pbJily m~lIt I>r irrelP.\'Mt to m:fm'4'CIlI 
plU'J>b",c of reque$WIg b«Jy ~ ~ of ibJ 
duties. Senate Select Committee lin E~ v. 

Packwood, D.D.C.l994, 645 F.BIIIIP;i7. stEi dP.o-
Died 114 act. 1036. W·T •. .I!lQ.2d 530. '. ' .. 

.. " .~. ~ :" 

-1. . - BroadnCSII 

~ Senl\II.: EthicS CoukiUeC ~ 
~ to inv~ .all~t101lll,tlf.~ad~ 
aa-.dnJt,~QmItllr, BJI4 ~t"u penob3l dial;es 
ml~ I!lIIl1ts ~, to iJIquiTy, 6Ilt>~ 
scl:king, dia;ies ~. Zlot ~"Iy bt'Oiid, 
ev@ thour,lldiariC!15 'c:oqtu.~ ~misUlg 
to ocuatoT hl·refiueeD! ~. bad, .n~. yet 
fQresftIL, SeD!Itc Select ~f)li EtIllc$ v. 
~ D.D.C.l994, 84SF,sllpp.l'T. Stay, ~ 
llied 114 S.CL. 10.'36, lZTr;,&1.2d 5,10. . 

. t. 
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