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I. INTRODUCTION

Mr. Chairman, and Members of the Committee: Thank you for
the opportunity to provide the Administration’s views regarding
S. 605, the "Omhibus Property Rights Act of 1995," and similar
bills that seek to expand the traditional concept of "takings."

It is sometimes worthwhile to state the obvious just to
ensure that no one is laborihg under any misconceptions. This
Administration strongly supports the protection of private
property rights. The right to own, use, and enjoy private
property is at the very core of our nation’s heritage and our
continued economic strength: These rights must be protected from
interference by both private individuals and governments. That
is why the Constitution ensures that if the government takes
someone’s property, the government will pay "just compensation"
for it. That is what the Constitution says. That is what the
President demands of his government.

To the extent government requlation imposes unreasonable
restrictions or unnecessary burdens on the use of private
property, this Administration is committed to reforming those
regulations to make them more fair and flexible. We have already
implemented a number of significant regulatory reforms to
alleviate burdens on property owners, and we are developing
additional ways to improve federal programs to provide greater
benefits to the public while reducing regulatory‘burdens,
particularly for small landowners. I will describe some of these

reforms in greater detail later in this testimony.
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Mr. Chairman, no one could disagree with the concerns that
underlie S. 605. All citizens should be protected from _
unreasonable regulatory restrictions on their property. But
S. 605, and H.R. 925 passed by the House of Representatives, will
do little or nothing to protect property owners or to ensure a
fairer and more effective regulatory system. Rather, we are
convinced that these proposals to require compensation in

contexts very different from the balance struck under the

.Constitution itself are a direct threat to the vast majority of

American citizens.

The truth is that this bill and similar proposals are based
on a radical premise that has never been a part of our law or

tradition: that a private property owner has the absolute right

to the greatest possible profit from that property, régardless of

the consequences of the proposed use on other individuals or the
public generally.

As a result, passage of these arbitrary and radically new
compensation schemes into law will force all of us to decide
between two equally unacceptable alternatives. The first option
would be to cut back on the protection of human health, public
safety, the environment, civil rights, worker safety, and other
values that give us the high quality of life Americans have come
to expect. The cost of these protections and programs after
passage of the proposed compensation legislation would be vastly
increased. Ironically, if we chose this path, the value of the

very property this legislation seeks to protect would erode as
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vital protections are diminished. The other option would be to
do what these proposél;rrequire: pay employers not to
discriminate, pay corporations to ensure the safety of their
workers, pay manufacturers not to dump their waste into the
Streams that run through their property and our neighborhoods,
pay restaurants and other public facilities to comply with the
civil rights laws. That is, each American would be forced to pay
property owners to follow the law. Iﬁ the process, we would end
any hope of ever balancing the budget.

No matter which of these two avenues we pursue, hardworking
American taxpayers will be éhe losers. Either they will no
longer be able to enjoy the clean skies,'fresh water, and safe
workplaces they have come to ekpect, or they will be forced to
watch as their tax dollars are paid out to corporations and other
large property owners as compensation.

The Administration will not and cannot support legislation
that will hurt homeowners or cost American taxpayers billions of
dollars. The Administration, therefore, strongly opposes S. 605

and similar bills. The Attorney General would recommend that the

President veto S. 605 or similar legislation.

II. THE COMPENSATION SCHEMES IN TITLES II AND V WOULD HARM THE
OVERWHELMING MAJORITY OF PROPERTY OWNERS, COST AMERICAN
TAXPAYERS BILLIONS OF DOLLARS, CREATE HUGE NEW BUREAUCRACIES

AND A LITIGATION EXPLOSION, AND UNDERMINE VITAL PROTECTIONS
A. The Fifth Amendment to the U.S. Constitution

As you know, the Fifth Amendment to the Constitution of the
United States provides that "private property [shall not] be
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”wﬁf“"‘"tégen for public use, without just compensation." That short _.-

A—Bhrase has provided the compensation standards for takings cases
since the founding of our country. Within its contours lies a
balance between the authority of the government to act in the
public interest and its obligation to provide compeﬁsation when
those actions place an unfair burden on an individual’s property.
Before we consider proposalé'to alter and expand those standards,
it is worth discussing what the Constitution provides and why we
believe it has served the American people so well over the last
200 years.

The geniﬁs of the Cons%itution’s Just Compensation Clause is
its flexibility. In deciding whether a regulation is a
compensable taking, the Constitution requires the government, and
if necessary the courts, to consider the nature of the property
interest at issue; the regulation’s economic impact; its nature
aﬁd purpose, including the public interest protected by the
regulation; the property owner’s legitimate expectations; and any
other relevant factors. The ultimate standards for compensation
under the Constitution are fairness and justice. Thus, we have
never recognized an absolute property right to maximize profits
at the expense of the property or other rights of others. For
example, reasonable zoning by local governments has long been
accepted as a legitimate means to promote safe and decent
comﬁunities without requiring the payment of compensation to
those whose property values might be‘adversely affected. Indeed,

we recognize that the value of property in the community as a
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whole is thereby enhanced. On the other hand, when government

regulation "goes too far" (in the words of Justice Holmes) and

imposes a burdeh so unfair on an individual property owner that
it constitutes a taking, compensation must be paid.

This constitutional tradition has been carefully developed
by the courts through hundredé of cases over the course of our
nation’s history. As I mentioned, its genius is its flexibility,
for it allows the courts to address the many different situations
in which regulations night affect property. It allows for the
fair and just balancing of the property owner’s reasonable
expectations and property rights with the public benefits of
protective laws, including the benefit to the property owner.

It goes without saying that the economic impact of a
regulation is an important consideration in deciding whether it
would be fair and just to compensate a property owner. But in
the very case that established the concept of a regulatory taking
-- Pennsylvania Coal Co. v. Mahon (1922) -- the Supreme Court was
careful to emphasize that "[g]overnment hardly could go on if to
some extent values incident to property could not be diminished
without paying for every such change in the general law." From
the earliest days of our Republic, we have recognized that the
government has a legitimate, and indeed a critical, role to play
in protecting all of us from the improper exploitation of
property. In America, we have an opportunity to use our property
freely -- within the bounds we set through our communities and

elected representatives. We have also recognized that our rights
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as citizens entail a corresponding responsibility to refrain from
exercising those rights in ways that harm others;

As we consider our constitutional tradition and the
potential effects of S. 605, it is important to keep the takings
issue in perspective. Certain advocates of compensation bills
suggest that the government routinely disregards its
constitutional obligation td'pay just compensation when it takes
private property. This is simply incérrect. The Justice
Department’s regulatory takings docket is actually relatively
small. To cite but one example, of the 48,000 landowners who
applied for a permit under ;ection 404 of the Clean Water Act in
1994, only 358, or 0.7 percent, were-denied a permit. Another
50,000 land-use activities are authorized annually through
general pérmits under the 404 program. And we now have only
about 30 takings claims involving the 404 perﬁit program. These
figures result from our commitment to ensuring that government

programs are implemented in a way that respects property rights.

B. The Compensation Schemes in S. 605
A Radical Departure from Constitutional Tradition: The

compensation schemes in S. 605 disregard our civic
respoﬁsibilities and our constitutional tradition. They replace
the constitufional standards of fairness and justice with a
rigid, "one-size-fits-all" approach that focuses on the extent to
which regulations affect property valué, without regard to
fairness, to the harm that a proposed land use would cause

others, to the landowner’s.legitimate expectations, or to the
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public interest. They ignore the wisdom of the Supreme Court, -
and they would wipe out many vital protections and generate
unjust windfalls.

S. 605 would require the federal government to pay a
property owner when federal agency action reduces the value of
the affected portion of the property by 33 percent or more. The
compensation requirement also applies to a wide range of state
and local actions under federally funded, delegated, or required
programs. The single exception to the compensation requirement
is in the relatively rare instance in which the agency action
does nothing more than rest;ict property use that is already
prohibited by applicable state nuisance law.

It is important to recognize just how radical S. 605 and
similar bills are. In 1993, every Member of the U.S. Supreme
Court -- including all eight Justices appointed by Republican
Presidents -- joined an opinion stating that diminution in value
by itself is insufficient to demonstrate a taking. See Concrete
Pipe & Products of California, Inc. v. Construction Laborers
Pension Trust for Southern California, 113 S. Ct. 2264, 2291
(1993). They not only acknowledged the correctness of this
principle, but they characterized it as "long established" in the
case law, a principle developed and accepted by jurists and
scholars throughout our Nation’s history. This constitutional
principle does not result from insensitivity to property rights
by the Founders or the courts, but instead from a recognition

that other factors -- such as the landowner’s legitimate
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expectations, the landowner’s benefit from government action, and
the effect of the proposed land use on neighboring landowners and
the public -- must be considered in deciding whether compensation
would be féir and just. Because S. 605 precludes consideration
of these factors, its single-factor test would necessarily result
in myriad unjustified windfalls at the taxpayers’ expense.

The compensation standard in S. 605 is also flawed because
the loss-in-value trigger focuses solély on the affected portion
of the property. The courts have made clear that fairness and

justice require an examination of the regulation’s impact on the

parcel as a whole. E.g., Concrete Pipe, 113 S. Ct. at 2290; Penn

Central Transp. Co. v. New York City, 438 U.S. 104, 130-31

(1978). By establishing the affected portion of the property as
the touchstone, the bill ignores several crucial factors
essential to determining the overall fairness of the regulation,
such as whether the regulation returns an overriding benefit to
other portions of the same parcel. Moreover, under

S. 605 a landowner could segment the parcel or otherwise
manipulate the loss-in-value calculation in a manner that
demonstrates a very high (if not total) loss in value in almost
every case. For example, if a developer is allowed to develop 99
acres of a 100 acre parcel, but required to leave one acre
undeveloped to protect a bald eagle’s nest, the developer could
seek compensation for that restriction on a single acre. Or
suppose the civil rights laws requiré a restaurant to make its

restrooms accessible to wheelchair users. Under S. 605, the
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restaurant owner would not need to show a 33 percent loss in
value of the entire restaurant, but only of the affected portion
of the restaurant. In other words, it could argue that the space
needed for this accoﬁmodation is no longer available for tables,
and that because this small affected portion has been reduced in
value, automatic compensation is required under the bill.

Sections 204 (a) (2) (A) tﬁrough (C) would freeze into law
several additional compensation standérds that appear to be
loosely based on various Supreme Court cases. In our view, these
standards in the bill reflect unjustifiably broad readings of the
applicable case law. ‘

The overall breadth of the bill’s compensation requirement

is staggering. It includes extremely broad definitions of

" wproperty," "just compensation," "agency action," and other key

terms, some of which conflict with their accepted meaning as used
in the Constitution. It applies without regard to the nature of
the activity the agency seeks to prohibit. In many cases, large
corporations would be free to use their property in whatever
manner they desire, however reckless, without regard to the
impact their activities have on their neighbors and the community
at large.

Think of the consequences of this requirement for just the
federal permit programs. A landowner would be able to claim
compensation whenever an application for a federal permit is
denied. For example, a landowner coﬁld apply for a federal

permit to build a waste incinerator. If that permit is denied
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for whatever reason §qgﬁtpe denial decreases the value of the
property, the government could be obligated to pay the permit
applicant. It is not much of a stretch to conclude that applying
for federal permits may become a favored form of low-risk land
speculation. The more likely a permit is to be denied, the more
attractive it may be under these schemes.

Because S. 605 goes beyond mere land-use restrictions and
applies to all manner of agency actioﬁs, it is likely to have
many unintended conseguences that we cannot even begin to
anticipate. The bill’s various and confusing terms and
conditions make it difficui% to predict how the courts would
apply it, but we can rest assured that plaintiffs’ lawyers will
seek the broadest possible application: éompensation for
businesses: that must comply with access requirements under the
Americans with Disabilities Act; compensation for a bank where
federal regqulators determine that the bank is no longer solvent
and appoints a receiver; compensation for corporations across the
country where the Congress adjusts federal legislation designed
to stabilize and protect pension plans; cohpensation for
virtually any federal action that might afféct the complex water
rights controversies in the West; compensation for agricultural
interests that must comply with changing phytosanitary
restrictions; compensation where food safety rules or product
labeling requirements diminish the value of factories producing

unsafe products; and so forth. The examples are virtually

endless.
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=~ - A Threat to Property Rights: Although these bills purpoxrt-

;b protect property rights, they would undermine the prqtection
of the vast majority of property owners: middle-class American
homeowners. For most Americans, property ownership means home
ownership. "Property rights" means the peaceful enjoyment of
their own backyards, knowing that their land, air, and drinking
water are safe and clean. Tﬁe value of a home depends in large
measure on the health of the surrounding community, which in turn
depends directly on laws that protect our land, air, drinking
water, and other benefits essential to our quality of 1life.

In fact, in a recent sarvey by a financial magazine, clean
water and air ranked second and third in importance out of 43
factors people rely on in choosing a place to live -- ahead of
schools, low taxes, and health care. By undercutting
environmental and other protections, these automatic compensation
bills would threaten this basic right and the desires of middle-
class homeowners. In the process, the value of the most
important property held by the majority of middle-income
Americans -- their homes -- would inevitably erode.

An Untenabie Fiscal Impact: Because these bills are so
broad and inflexible, and because they mandate compensation where
none is warranted, the potential budgetary impacts are almost
unlimited. Even if new regulatory protections were scaled back,
these bills would still have a huge fiscal impact by requiring
compensation for statutorily compelled regulation and other
essential government action. The Administration agrees with the

11
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_assessment made earlier this year by Senator Richard L. Russman,

a Republican State Sehator from New Hampshire, who testified
before the House Judiciary Subcommittee on the Constitution on
behalf of the National Conference of State Legislatures. He

stated:

As a fiscal conservative and believer in
limited government, compensation-type
"takings" bills represent expensive "budget-
busters." Their purpose is to give taxpayer
subsidies to those who have to comply with
requirements designed to protect all property
values, and the health and safety of average
Americans.

Because the compensation scheme in S. 605 is so broad in
scope, it is extremely difficult to provide even a rough estimate
of its overall potential fiscal impact. I am told that one
proponent of these bills testified, with respect to the Americans
with Disabilities Act alone, that potential liability would make
administration of the Act prohibitively expensive. A 1992 study
by the Congressional Budget Office estimated that application of
one takings proposal to just "high value" wetlands -- a proposal
that also would have radically revised existing compensation
obligations -- would cost taxpayers $10-15 billion. S. 605
would, of course, apply to far more programs and agency actions
than just these two examples. Because S. 605 goes beyond mere
land-use restrictions and applies to all kinds of agency actions,
it is likely to have many unintended consequences and untoward
fiscal impacts that we cannot even begin to anticipate.

Proponents of these bills sometimes argue that these costs

are already being absorbed by the individual landowners.

12



However, the pdtential costs of the bill are so high not because
landowners are unreasonably shouldering these costs now, but
because the bill would require compensation in many cases where
compensation would be unfair and unjust -- for example, where the
landowner had no reasonable expectation to use the land in the
manner proposed, or where other uses would yield a reasonable
return on investment withouf'harming neighboring 1éndowners or
the public. |

S. 605 also requires the federal government to pay
compensation for many State and local actions even where State
and local officials would hgve the discretion to pursue another
course of conduct. Imposing federél liability for actions by
State and local officials would remove the financial incentive to
ensure that State and local action minimizes impacts on private
property, and would thereby further expand potential federal
expenditures under the bill.

In addition to the compensation costs, S. 605 would exact a
tremendous economic toll by preventing the implementation of
needed protections. For example, fish and shellfish populations
that depend on wetlands support commercial fish harvests worth
billions of dollars annually. If compensation schemes render the
protection of wetlands prohibitively expensive, the commercial
fishing industry would suffer devastating financial losses.
Ironically, this bill might require the federal government to
compensate the fishery and related eéonomic interests whose

profits are reduced by the government’s failure to protect
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. wetland habitats. There is seemingly no end to the chain of .
compensation claims created by the bill.

At the end of the,déy, no one can really say how much S. 605
would cost American taxpayers, except to say that those costs
would be in the billions of dollaré. The answer given by some
proponents of these bills is that the costs will depend on how
.regulators respond. But supﬁose that every regulator responds by
doing everything possible to reduce iﬁpact on private property.
The compensation costs for carrying out existing statutory
mandates and providing needed protections would still be
overwhelming. I urge everyifiscally responsible Member of this

Committee to insist on a realistic cost analysis of this bill

before the Committee votes on its merits.

Huge New Bureaucracies and Countless Lawsuits: S. 605 would

also require the creation of huge and costly bureaucracies to
address compensation requests. Title II would greatly expand the
grounds for filing judicial claims for compensation‘where
regulation affects private‘property. Title V would establish an
administrative compensation scheme with binding arbitration at
the option of the property owﬁer.

Agencies would need to hire more employees to process
compensation claims, more lawyers to handle claims, more
investigators and expert witnesses to determine the validity of
claims, more appraisers to assess the extent to which agency
action has affected property value, énd more arbiters to resolve

claims. The sheer volume of entitlement regquests under these
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schemes would be overwhelming. The result would be far more
government, not less.

A Threat to Vital Protections: As I mentioned earlier, the
passage of any of these compensation bills would pose a serious
threat to human health, public safety, civil rights, worker
safety, the environment, and other protections that allow
Ameriéans to enjoy the high standard qf living we have come to
expect and demand. If S. 605 were to become law, these vital
protections -- which Congress itself has established -- would
simply become too costly to pursue.

S. 605 evidently attem;ts to address this concern in a small
way by providing an exception to the compensation requirement in
Title II where the property use at issue would constitute a
nuisance under applicable state law.

This narrow nuisance-law exception would not adequately
allow for effective protection of human health, public safety,
and other vital interests that benefit every American citizen.
For example, the nuisance exception would not cover many
protections designed to address long-term health and safety
risks. The discharge of pollution into our Nation’s air, land,
and waterways often poses long-term health risks that would not
be covered by the exception. ﬁor does fhe nuisance exception
address cumulative threats. Very often, the action of a Single
person by itself does not significantly harm the neighborhood,
but if several people take similar actions, .the combined effect

can devastate a community. Pesticide use, wetlands destruction,
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discharges of toxic.pollutants to air and water, improper mining,
or other property use by an individual property owner might not
constitute a nuisance by itself. However, in conjunction with
similar use by other property owners, they can seriously affect
the health or safety of a neighborhood or an entire region. 1In
some states, special interest groups have lobbied state

legislatures for exceptions to the nuisance laws that allow huge

.commercial enterprises to operate noxious facilities in family-

farm communities and residential neighborhoods.

iFurthermore, there areicertain critical public-safety issues
that are governed exclusivély by federal laﬁ, such as nuclear
power plant regulation. As a result, public safety in these

matters could be held hostage to the government’s ability to pay

" huge compensation claims. Nor does the nuisance exception

address uniquely federal concerns, such as national defense and
foreign relations. Had S. 605 been in effect during the Iranian
hostage crisis, federal seizure or freezing of Iranian assets
could have resulted ih numerous statutory compensation claims.

The nuisance exception also fails to recognize that there
are many important public interesfs that are not related to
health and safety and not addressed by state nuisance law. As I
have already discussed, these bills threaten civil rights

protection, worker safety rules, and many other vital

protections.
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"Horror Stories":.:Much of the debate about these issues has
been fueled by what appear to be horror stories of good,
hardworking Americans finding themselves in some sort of
regulatory nightmare where the government is forbidding them from
using their property in the way that they want. It is important
to look closely at these stories, for they often are not as they
first appear. They sometimes contain a kernel of truth, but you
should realize that you’re not always getting all of the facts.

I am not suggestding that there are no genuine instances of
overregulation. We all know of cases of regulatory insensitivity
and abuse that are quite siéply indefensible. As I will discuss
later, this Administration has made great strides in reducing
unreasonable\and unfair burdens on middle-class landowners, and
we are committed to continuing the effort to reinvent government
until the job is done.

Before I address those efforts, however, I want to draw the
attention of the distinguished Members to another set of horror
stories: those that may result if these compensation bills
become law. I am confident that these are not the consequences
any of us want:

° Suppose a coal company in West Virginia removed so much coal
from an underground mine that huge cracks opened on the
surface of the land, rupturing gas lines, collapsing a
stretch of highway, and destroying homes. If the StateA

refused to take action, and the Interior Department required

the mining company to reduce the amount of coal it was
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" mining to protect property and public safety, the mining.- 77
company might well be entitled to compensation for business
losses under this bill.

Suppose a restaurant franchisee challenges the Americans
with Disabilities Act provisions governing access for
disabled individuals in public accommodations. If the
franchisee could show that the requirements of the ADA
somehow reduced his profits (perﬁaps by requiring a ramp
that reduces the number of tables allowed in the restaurant)
and thus diminished the value of the affected property, he
could be entitled to cgmpensation.

Suppése the federal government restricts the importation of
assault rifles. If an import permittee could show that the
ban reduced the value of his overseas inventory, he could
seek compensation under the bill.

Suppose a group of landowners challenge the federal
government’s implementation of the National Flood Insurance
Program, which imposes certain land use restrictions
designed to decrease the risk of flooding. They could argue
that such restrictions diminish the value of their land and
obtain compensation.

Suppose the Army Corps of Engineers denies a developer a
fill permit under section 404 of the Clean Water Act because
such development by the applicanf and other nearby
landowners would increase the risk of flooding of

neighboring homes. Unless the Corps could bear the
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difficult burden of showing that the development would
constitute a nuisance under applicable state law,
compensation could be required.

. Suppose the Coast Guard establishes a phase-out schedule of
single hull tankers; or suppose the Federal Aviation
Administration orders airlines to suspend use of certain
commercial aircraft that raise serious safety concerns; or
suppose the Federal Highway Administration issues out-of-
service orders to motor carriers directing them to cease
using vehicles or drivers that pose an imminent hazard to
safety. The bill rais;s the possibility that the taxpayers
would have to compensate affected corporations for economic
losses where they have been directed by the government to
cease operating unsafe equipment to protect the public.
These are just a few examples of the problems the "one-size-

fits-all" approach of these compensation proposals raises. It is

worth noting that most of these examples reflect actual
situations in which property owners challenged government conduct
as constituting "takings" entitling them to compensation. 1In
each case, the court, often after noting the public benefit
derived from the government action, concluded that there had been
no taking of property. If S. 605 becomes law, a different
outcome in those cases may well be the result. Other examples of
potentially compensable agencies actions~unde; the bill can be
found in an article published earlier this week in a national
newspaper, which reported that a Nevada rancher is claiming that
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the government ﬁas "taken" his property by failing to prevent
wildlife from drinking water and eating grass on public lands
where the rancher has a grazing permit, and that California
agribusiness operatiohs who receive water from a federal
irrigation project are hoping that bills like S. 605 will allow
them to obtain compensation for reductions in federal water

subsidies.

Opposition to Compensation Bills: It is because of these

far-reaching and ill-conceived consequences that the
Administration is in good company in opposing these billé. The
National Conference of Stat; Legislatures, the Western State Land
Commissioners Association, and the National League of Cities have
opposed compensation bills of this kind. Religious gréups,r
consumer groups) civil rights groups, labor groups, hunting and
fishing organizations, local planning groups, environmental
organizations, and others are on record as opposing compensation
legislation. More than 30 State Attorneys General recently wrote
the Congress to oppose takings legislation that goes beyond what
the Constitution requires. On the other hand, the corporate
trade associations and many other érganizations that support
compensation bills like S. 605 do not purport to represent the
interests of most Americans.

Activity in the States is particularly instructive. More
than 34 state legislatures have considered and declined to adopt

takings bills. The New Hampshire and Arkansas legislatures

rejected takings bills in the last few weeks. Just a few months
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ago, the citizens of Arizona voted down by a 60 to 40 margin a -
process—-oriented takings bill subject to many of the same
criticisms as the compensation bills before the Congress. States
are concerned that compensation bills would cost taxpayers dearly
and eviscerate local zoning ordinances, and that family
neighborhoods would be invaded by pornography shops, smoke-stack
industries, feedlots, and other commercial enterprises. The
Administration shares these States’ concerns that compensation
schemes would bust the budget, create unjust windfalls, and
curtail vital protections. Indeed, some of the federal
compensation bills, includi;g S. 605, would subject various State
and local actions to the compensation requirement, raising
significant implications for state-federal working relationships.
Conclusion: The Administration supports and values the
private property rights of all property owners as provided for in
the Constitution. We must find wéys, however, to ensure that
individual property rights are protected in a manner that does
not threaten the property rights'of others, does not create more
red tape, more litigation, a heavier tax burden on most
Americans, and does not undercut the protection of human health,
public safety, the environment, civil rights, worker safety, and
other values important to the American people. S. 605 and other
automatic compensation bills fail in each of these respects. As

a result, the Attorney General would recommend to the President

that he veto any such proposal that reaches his desk.
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ITT. A BETTER APPROACH--TO- PROTECTING PROPERTY RIGHTS

The broad-based compensation packages currently pending in
Congress are not the answer to the horror stories that I know all
of you have heard and may well hear from other panelists today.
Rather, we believe the answer lies in crafting specific solutions
to specific problems. If federal programs are treating some
individuals unfairly, we should fix those programs.

As part of our efforts to reinvent government, the
Administration has reformed specific federal programs to reduce
burdens on small landowners and others. Many individuals and
small buéinesses are alread; allowed to fill portions of certain
wetlands without needing to get an individual permit. Three new
initiatives announced on March 6, 1995, will give small |
landowners even greater flexibility. First, landowners will be
allowed to affect up to one half acre of wetlahds to construct a
singie—family home and attendant features such as a garage or
driveway. The second initiative clarifies the flexibility
available to persons seeking to construct or expand homes, farm
buildings, and small business facilities where the impacts are up
to two acres. Third, the Administration proposed new guidance
that will expedite the process used to approve wetland mitigation
banking, which will allow more development projects to go forward
more quickiy. In addition, the Army Corps of Engineers is
reforming its wetlands program to make the permit application-

process cheaper and faster. These reforms will substantially
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reduce or eliminate the burden for small landowners in many
cases. : ' . -
At the Interior Department, Secretary Babbitt has already
implemented several changes to the endangered species program to
benefit landowners. For the first time ever, the Interior
Department has proposed significant exemptions for small
landowners. Under this new policy, activities that affect five
acres or less and activities on land occupied by a single
household and being used for residential purposes would be
presumed to have only a negligible adverse effect on threatened
species. Thus, under most éircumstances, these tracts would be
exempted from regulation under the Endangered Species Act for

threatened species. The Interior Department has also announced

‘an increased role for the States in ESA implementatioh, and new

proposals to strengthen the use of sound and objective science.
Under a new "No Surprises" policy, property owners who agree to
help protect endangered species on their property are assured
their obligations will not change even if the needs of the
species change over time. And under a comprehensive plan for the
protection of the Northern Spotted Owl, the Fish and Wildlife
Service proposed a regulation that would generally exempt
landowners in Washington and California owning less than 80 acres
of forest land from certain regulations under the ESA associated
with the Northern Spotted owl.

Proponents of statutory compensation schemes have argued

that they are necessary because it is difficult and time-
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consuming to litigate:g?gonstitutional takings claim in federal
court. We note that a property owner who successfully litigates
a takings claim is already entitled to recover attorneys fees,
litigation costs, and interest from the date of the taking, a
powerful aid to vindicating meritorious claims. The Justice
Department is also.committed to working with the courts on
approaches to ensure that takings claims may be resolved quickly
and efficiently, including the use of alternative dispute
resolution techniques. Again, we believe that solutions that
focus on the specific issues of concern are preferable to a
rigid, one-size-fits-all coﬁpensation schemé.

IV. THE PROVISIONS GRANTING THE COURT OF FEDERAL CLAIMS

EQUITABLE POWERS AND REPEALING 28 U.S.C. 1500 ARE
UNNECESSARY AND UNWISE.

We are greatly troubled by the provisions in S. 605 that
essenﬁially discard the important distinctions between the Court
of Federal Claims, an Article I court created by statute, and the
district courts, Article III courts whose judges are life-
tenured. For example, section 205 of the proposal would expand
the jurisdiction of the Court of Federal Claims by giving it the

authority to invalidate acts of Congress that adversely affect

private property rights, the authority to decide all claims

against the United States for monetary relief including those
concerning the proper interpretation of statutes and regulations
that are currently determined by district courts, the authority
to grant injunctive and declaratory relief when appropriate in
any case within its jurisdiction, and the authority to consider
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" related claims brought under the Federal Torts Claims Act (ETGAyxi  &3mfes

At thé same time, the proposal would expand the jurisdiction of
the district courts by giving those courts concurrent
jurisdiction with the Court of Federal Claims over claims for
monetary relief under the legislation. The proposal makes clear
that "the plaintiff shall have the election of the court in which
to file a claim fér relief."

We should always be careful when.we manipulate the -
jurisdiction of our courts, particularly when the jurisdiction of
statutory courts such as the Court of Federal Claims are enhanced
to the detriment of Article;III courts. It is difficult to
predict what the many consequences of such actions will be.

‘ However, we do know that these changes will give an Article I
court the power for the first time to invalidate the actions of
Congress. The power of invalidation is so great and raises such
fundamental questions about the structure of the federal
government that it has been traditionally reserved for
Article III courts.

We.alsé know that these changes would significantly blur the
disfinctions between the Court of Federél Claims and the district
courts and, as a result, ignore the historical purpose and
functions of the Court of Federal Claims. That Court was
established by Congress pursuant to Article I of the Constitution
to eliminate the need for Congress itself to consider private
bills for monetary relief. Its function has been to provide a

centralized forum -- with expertise in specialized issues arising
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_..~under federal law -- to grant adequate relief at law for certain

types of claims against the United States. As a result, the
Court of Federal Claims has the authority to grant injunctive and
declaratory relief in only very narrow circumstances. The
proposed expansion Qf that Court’s powers to grant such relief
and to consider questions of state law pursuant to ancillary FTCA
claims would fundamentally change the nature of that Court and
its relationship to the district courts. |
We are also opposed to the repeal of 28 U.S.C. §1500, which
bars the Court of Federal Claims from‘hearing any claim as to
which the plaintiff already haé‘a claim pending in another court.
First, there is no need to repeal that section. According to the
bill, repeal is necessary as current law "“forces a property owner
to elect between equitable relief in the district court and
monetary relief (the value of the property taken) in the United
States Court of Federal Claims." That is no longer the law.
Loveladies Harbor v. United States, 27 F.3d 1545 (Fed. Cir.
1994). Second, the repeal of §1500 would create opportunities
for savvy litigators to manipulate the courts in bringing not
just takings claims but all claims over which the Court of
Federal Claims has jurisdiction. For example, if §1500 were
repedled, a plaintiff would be able to begin litigating aspects
of a contract claim in district court and subsequently initiate a
~suit before the Court of Federal Claims in an effort to find the
most sympathetic forum and to stretch tﬁe government’s litigation

resources. While the government presumably would have the right
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to transfer the'cases and consolidate them in one forum, the
government might not learn until well into the litigation that a
complaint filed in the district court involved the same dispute
as a complaint filed in the Court of Federal Claims due to the
minimal requirements of notice pleading. The government’s
ability to identify related actions would be further limited by

the sheer volume of civil litigation involving the United States.

V. THE TAKING IMPACT ANALYSIS REQUIREMENT IN TITLE IV WOULD
CREATE MASSIVE AND COSTLY BUREAUCRATIC RED TAPE AT THE
EXPENSE OF IMPORTANT PROTECTIONS.

'

Section 403(a) (1) (B) of the bill would require all agencies

to complete a private property taking impact analysis (TIA)
before issuing "any policy, reguiation, proposed legislation, or
related agency action which is likely to result in a taking of
private property." The Administration firmly believes that
government officials should evaluate the potential consequences
of proposed actions on private property. Indeed, we consulted
with the Senate last year on a similar requirement during its
work on the Safe Drinking Water Act, and we hope to continue to
work with Members who are interested in this issue.

Because S. 605 establishes such a broad definition of
"taking," however, Title IV would impose an enormous,
unnecessary, and untenable paperwork burden on many aspects of
government operations. This inflexible and unnecessary
bureaucratic burden would apply to all kinds of government

efforts to protect public safety, human health, and other aspects
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of the public good. The bill would severely undermine these
efforts by imposing an incalculable paperwork burden. At a time
when the Administration is reinventing government to make it more
streamlined and efficient, Title IV would result in paralysis by
analysis and generate a vast amount of unhecessary red tape.

The specific requirements of section 404 are also
disturbing; Among other thihgs, it would require agencies to
reduce actions that are compensable under the Act to "the maximum
extent possible within existing statutory requirements." By
elevating property impact above all other legitimate goals and
objectives, sectibn 404 wouid inevitably lead to less effective
implementation of any federal protections that affect property
rights.

The bill'é enforcement mechanisms are unclear, but section
406 of the bill suggests that actions could be filed in federal
courts to enforce the TIA requirement. Opponents of any
government action would use legal challenges under the bill to
delay or defeat the action by challenging whether an analysis
must be done, whether every person with an interest received
notice, and whether the analysis is adequate. Such litigation

would result in an enormous additional burden on the courts’

already overburdened docket.

VI. CONCLUSION
The Administration strongly supports private property

rights. S. 605, however, represents a radical departure from our
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constitutional traditions and our civic responsibilities. It
would impose an enormous fiscal burden on the American taxpayer,
generate unjust windfalls for large landowners, create huge and
unnecessary bureaucracies and countless lawsuits, and undermine
the protection of human health, public safety, the environment,
worker safety, civil rights{ and other vital interests important
to the American people. As a result, it would hurt the
overwhelming majority of American property owners, middle-class
homeowners, by eroding the value of their homes and land.

The Administration would like to work with the Congress to
find ways to further reduce’the burden of regulatory programs on
American property owners. S. 605, however, is a ham-fisted,
scattershot approach that would impair the government’s ability
to carry out essential functions and would impose a tremendous
cost on the pocketbooks of middle~class Americans. Accordingly,
the Attorney General will recommend a veto if S. 605 or any

similar automatic compensation scheme or compensation entitlement

program were to pass.
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Mr. Chéirman, and Members of the Committee: Thank ydu for the
opportunity to testify today on proposals to compensaté property
owners for regulation far beyond whaf the Constitution provides.

My comments will focus on interpretations of takings law by
the United States Supreme Court spanning more than a century. I
shall emphasize the interpretivé tradition £or three reasons.
Fifsth it represeﬁts a careful and continﬁing search by the Court
for the basic’principies of fairness and justice that ought to.
animaﬁe the relations between government and property owners.
Second, the views of the Cogrt have been remarkably consistent over
ﬁany decadés on a number of ceptrél points, reflectiﬁg a consensus
among Justices that has fochsed lafgely on iséués raised by pending
legislation, iésues such as diminution of value, segmentation‘of
probert&, the | importance of expectations in detgrmining
compensability, the effécts of ‘nuisanée law on regulatory
ahthority,:and the search for a single, "bright-line" standard.
Third,AI will show why the courts have focused on these factors -and
explain why these remain relevant considerations today.

This re?iew will show  that thgse compensatibn bills are a-
radical departure from the Cénstitution. I would emphasize that

this is not just my view. It is the view of the Department of

Justice. It is also the view of some 125 legal scholars who joined .
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in a June 29, 1994 letter opposing such bills.

In a sense, this discussion is really about precedent. . We

usually think about precedent, if we think about it at all, as a
ra£her formal legal doctrine,'less influential today than it was in
days goné by. Rare indeed is the Qpportuniﬁy té think about the
meaning.of precedent in the broad, political sense, giving weight
to tradition, to experience, and to ideas that have endured the

test of time.

However, we do have that opportunity today, when the Cohgfess,

perhaps for the first time ever, certainly for the first time in

many years, has taken up Constitutional. propérty rights as a

legislative matter. Here is an issue in which we have precedent

in the fullést and most mature sense of the word: the collective
and considered view of the United States Supreme Court'forvmore
‘thaﬁ a century and a haif, spanning a docket of some 85 cases.
Taken together, this body 6f precedent offers the collective
judgment of the Court as an institution, transcending particular
differencesﬁamong justices,'and the particular circumstances of a
specific moment in the nation’; history.

I believe Congress wpdhi be well-advised to give serious
attention and respéct to the Couftfs perspective, that it should
impose upon itself a substantial burden of persuasion in departing
from that perspectiveh and that it should attend to the Supreme
Court’s'taking tradition énd precedent. The éompensation bills now
before Congress do not take any such stance, and repreSentAa

radical departure from our Constitutional traditions and civic
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résponsibilities. Accordingly, the Secretary of the Interior would
recommend to the President that he veto:such bilis.

Of course, the Court as an institution can be institutionally
wroﬁg, asAit'certainly was once in dealing with Civil Rights, and
it. can be particularistically wrong, as it was .in the Japanese
intefnment cases at the time of the. Second World War. And of
course, in~su¢h'cases, respect for preqedent‘should not constrain
us. I do not believe, however—-ana. I am éonfident that few
thdughtful beople believe--that the Court has been fundamentally
and_institutionally'wrong for all this time in considéring property
rights, or that what it has said is of only limited pertinence for
the Congress (which can go beyond . sihply implementing the
Constitutional standard if it wishes) .

. The Supreme Court’s yiews aré particularly germane to the
pfesent Congressional enterprise because the Court has not limiﬁed
itself to a narrow reading of the.Constitution. I do not think it
is possible to read the Court’s decisions over the decades withou;
concluding that its views on compensability do more than merely
reflect the Constitution’s formal mandate. They also describe the
Court’s sense of baéic principles of fairness to property owners,
and a sense of the appropriate balénce’between the rights of -
individual'owners and the rights of the community to make demands
on . owners. These‘ are'-the ,very. questions, Congfess would
appropriately be addréssing' in considering properﬁy rights
legislation.

In saying the Court has considered basic fairness, I refer in
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part to the court’s willingness to extend the takings clause to
regulation, rather than confining it solely to expropriation, as a
narrow, legalistic  interpretation of the Constitution might have
suggested. I refer also to.t:he Court'’s 6pinions on relat‘ed
doctrines, not only the takings clause of the Fifth‘Amendment,- but
due process {including substantive due process as expressed in
Mugler v. Kansas®!), and the approach. the Court has taken in cases
involving the related provision dealing with the impairment of the
oblligatiqn of contract as well. In all of these contexts, the Court
has followed a common theme and approach.

In saying that the Cou;;t has addressed basic i‘ss'ues" of

fairness (and not just legal formality) I refer as well to the very

wide range of justices who have spoken' consistently on the property

' obligation,‘ stretching all the way from Taney in the Charles River

Bridge? case in 1837,  to the first Justice Harlan in Mugler,?

-Sutherland in Euclid,® Stone in Miller v. Schoene,*® Holmes and

Brandeis-in Pennsz' lvania CoalA6 and Holmes as well in Erie Railroad’

1 123 U.S. 623 (1987).
: 2 Charles River Bridge v. Warren Bridge, 36 U.S. 341
(1837) .

3 Supra. |

¢ Village of Euclid v. Ambler Realty Co., 272 U.S. 365
(1926) . : .

s 276 U.S. 272 (1928).

§ Péhnsylvania Coal Co. v. Mahon, 260 US 393 (1926).

7 Erie = -Railway Co. v, Board of Public Utility

Commissioners, 254 U.S. 394 (1921).
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and Block,® Brennan in Penn Central,’ Stevens. in Keystone,?®

Scalia 'in Nollan!® and Lucas,!®* Souter in Concrete Pipe,!® and

Rehnquist in Dolan.* This is a span of over 150 years, and while
it is by no means the whole pantheon of‘cases and justices, it is
strikingly illustrative of the singularity of view the Court has
taken about the basic rights of pfoper;y owners over virtually the
whole of our nation’s history. This record emphasizes that we have
a body of precedent that reflects the institutional sense of the
vCourt--broédly'considered—-about fundamghtal~fairneés in respect to
?roper;y.

I do not,. certainly, mean to suggest. that there are nov
significant differences among thg'Justices{ Of course there are..
What I do want to suggest is the very large gap between, on the one
hand, where essentially all the Justices over a very long-time have

‘been (their common views), which is where the Court stands today,

including the views of Justices very sympathetic to 'property

8 Block v. Hirsh, 256 U.S. 135 (1921).

? Penn Central Transp. Co. v. New York City, 438 U.S. 104
(1978). : ‘ ' » :

10 Keystone Bituminous Coal Ass’n v. DeBenedictis, 480

U.S. 470 (1987).

1 Nollan v. California Coastal Comm’n, 483 U.S. 825
(1987). ' ) : -

12 Lucas v. South Carolina Coastal Council, 112 S.Ct. 2886
(1992). : .

B3 Concrete Pipe & Products of California v. Construction
Laborers Pension Trust for Southern California, 113 S.Ct. 2264
(1993). ' '

1 Dolan v. City of Tigard, 114 S.Ct. 2309 (1994).
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owners, such as Justlces Scalia and Rehnqulst and where the major
compensatlon bllls before Congress stand, on the other hand.

These bills are so much at odds w1th the mainstream of the
Court s position as to reflect a dlsregard one mlght even say a
contemptuous,dlsregard, for the precedent that all these decades of
consideration by the Supreme Court represent, and indeed, for the
very‘notibn of precedent and respect for experience.

‘i would point to the following factors as indicative of that
difference, and as indicating what is fundamentally distressing
about the compensation biils now before Congress, all of them
stemming from an abandonment of what has always been at the center

of the Court’s inquiries, the search for fairness:

1. . The Proposition that diminution in value alone--short of loss
of all economic viability--is a key to compensation. In this

respeet, I note, as a long-timeestudent of Holmes'’ taking theories,
that I believe his views (drawn virtualiy exclusively from his
decision in Pennsylvania Coal by preponents of compensation bills)
have - been seriously misunderstood aﬁd‘tnisrepresented. by those
urging the enactment of formulaic compensation legislation.

.Bills that provide compensation based seiely on the basis of

reduction in value represent a departure from the Constitutiohal

‘standard. Only two years age, the Supfeme Court unanimously Stated

that "our cases have 1ong established that mere diminution in the
value of property, however serious, is insufficient to demonstrate

a taking."?®

15 Concrete Pipe, supra, at 2291.
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Such bills take a purely mechanical approach: when éroperty
value can be éhown to be reduced by some set amount-—zd% in the HR
925, 33% Qin S§. 605-- an owner is automatically gntitled to
compensation subject only to vague and sharly limited defenses.
They typically make no attempt to address the special problems
faced by:small landowners,'and do not require consideration of the
price an bwner paid for the property, or whether the owner can
continue to earn.a reasonable return from the pfoperty with the use
;estriction.

In some cases, they may even allow abuses whereby owners seek

approval for potentially lucrative uses they have no intention of

undertaking, or make claims that allow one to turn a public subsidy

" into a compensable property right. One such example is illustrated

by the Federal reclamation program. If the government orders

- individuals receiving water from a Federal reclamation project to

stop practices that cause excessive runcff and reéﬁlting water
pollution, the compensation bills could be read to obligate the
government to pay the water users the fair market value of the

water, rather than its actual cost. Some users receive Federal

‘reclamation water at subsidized rates, and the difference between

subsidized and fair market rates is large in some cases.

2. An _invitation to segment ropert both b ercentage

diminution standards and by use of legislative phrases such as

rportion" and "affected portion" as triggers to compensation.

In assessing the fairness of regulatory burdens on property,

the Court -has consistently examined the property as a whole, rather
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‘than segmenting it infgﬁgmaller parts.llThe entire Court joined
Justice Souter’s recent reminder that  "a claimant’s parcel of
property [Can]ﬁot be divided into what was taken and what was left
for the purpose of demqnstrating'ﬁhe taking of the former to be
complete and hence compensabie ... [Tlhe relevant question is
whether the property taken is 'all, or bnly a portion of the parcei
in question;"l" Even more recently, Chief .Justice Rehnquist,
writing for é majority, indicated there could be "no angment" to
support a claim that a property owner has been denied all use of a
portion of her properﬁy when she "6perates a retail stbre on [a
portion of] the lot."?’

| A focds on the:whole parcel, rather than just an éffected
‘portion;.is diétated by considerations’df fairness. Regulation
that- limits ;he use of .part of a property, such as"setback
requirements, is almost universally accepted as fair to both the
public and to pfoperty owners. Simiiarly, the owner of a large
tract, some fraction of which has been'subject to restrictions, is
still likely to be able to make a productive and profitable use of
the land. 1Indeed, Qith adaptiVe'and innovative modern techniques
stimulated by locai land use regulation, such as clustering of
housip§>units to preserve open space, owners often end up with
developmeﬁts that are highiy,profitable and attractive to buyers,
éven though not every acre can be developed.‘. |

The risk here is owners "gaming the system" by rearranging

16 Concrete Pipe, supra at 2290.

17 Dolan, supra, at 2316, n. 6.
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ownership patterns to maximize compensability, and by encouraging

compensation essentially from the first dollar of loss. Such an
apprdach‘pasically overrides the notioﬂ that the community can
demand anything of property‘OWners by way of accommodating to
community values. This approach leads to a tearing down of the
' very sense that we are a community. I would recall the statement
in the Charles River Bridge case manynyears ago that "while the
rights of'private‘prépérty are sacredly guarded, we must not forget
that thevcommunity also have rights, and that the happiness and
well-being of every «citizen depends upon their  faithful
'preservation“‘." 'This, I suggest, is the point that has been
forgot£en in the bills that‘have.been put before the Congress.
The point is that each case must be considered on its own
facts, as the Court has repeatedly said. The one-size-fits-all
language of the compensation bills that mandate compensation when
;any "portion" of a property haé been limited, violateé the Supreme
Court'’s wise counsel to eschew set formulas and to acknowledge that
the re@uirements of fairness can'dhly be determined in the.setting
of a particular factual inquiry.
3. The omission of reasonable exgectatibns as_a_ factor, which
opens the way to speculative gains, diminishes the abiliﬁx to take
account of‘the.relevance to property rights of changeé in the world
.around one, and moves away from fuhdamental fairness notions.

Here I would call attention to Justice Sutherland’s famous

language in Euclid, back in 1926:

. 18 Charles River Bridge, supra, at 431.
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Regulations, the wisdom, necessity, and validity of which, as
applied to existing conditions, are so .apparent they are now
uniformly sustained, a century ago, or even half a century
ago, probably would have been rejected as arbitrary and
oppressive ... While the meaning of Constitutional guaranties
never varies, the scope of their application must expand or

- contract to meet the new and different conditions which are
constantly coming within the field of their operation. In a
changing world, it 1is impossible that it should be
otherwise.?? _

Thus the Supreme Court has consistently recognized the.

_importance of a property owner’s expectations in determining

whether a regulation effects a. taking of property. - The Court’s
recognition of the importance of expectations has extended to its
ruling unanimously that, when government acts consistently with an

owner’s reasonable, investment-backed expectations, there is no

‘taking.?®®

More generally, the Court has consistently followed  the

reasoning in Euclid and recognized that regulation of property is

a fact of modern life, which informs the expectations of property

owners when they invest in property. Very recently Justice Souter,’

writing for the entire Court, reiterated that "those who do

business in [a] regulated field cannot object if the legislative

scheme " is buttressed by subsequent amendments to achieve the

3législative end. "

- Under the compensation bills, as noted above,'eXpectations

play virtually no role in determining compensability. Instead,

19 Euclid, supra, at 387.
20 Ruckelshaus v. Monsanto, 467 U.S. 986 (1984).

2 Concrete Pipe, supra, at 2291.
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- compensation bills mechanically signal compensation whenever a

property’s value is reduced by a particular amount, thereby

4. The effort to exalt nuisance into an all-embracing and
exclusive defense to compensation.

The Court first rejected a ~"nuisance-based" takings

jurisprudence in Mugler in 1887, and then in Miller v. Schoene, in

1928, and again in Keystone, exactly a century after Mugler in

1987. The effort to elevate the status of nuisance is based on a
fundamental misunderstanding of both the nature and the limitations
of nuisance.law.'

Compensation bills contain narrow exemptions  which would
avoid a duty to coméensate if the regulated use constitutes a
nuisance.z'2 However, the Court has expressly rejected a takings
standard that required a determination of whether regulaﬁed
activity was "a nuisance according to the éommon law."? Further,
because so few'actions have been determihed to be nuisances,lthe‘
Court has routihely allowed regulation:fof conduct that was not al

nuisance--such as destruction of diseased ‘trees,®* liquor

prohibition,?® and conventional urban zoning.?® Neither common

22, The House- -passed blll (H.R. 925) <contains some
addltlonal exemptions, as for actions whose primary purpose is to
prevent identifiable damages to specific properties, the scope of
which is quite uncertain. :

23 Miller v. Schoene, 276 U.S. 272, 280 (1928).
24 Ibid.
25 Mugler v. Kansas, sﬁpra.

-
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law nuisance, nor .the novel formulations in the House-passed bill_
provide the public with adequate protection.?

Among the many activities that might require compensatioﬁ~
under the Senate bill'(S._éOS) are prohibitions on the sale of
dangerous medical devices, or oﬂ. the sale or production of
explosives or dangerous weapbns, a suspension of an unsafe air
carrier’s oéerations, or orders directing motor carriers to stop
" using unsafe vehicles. Moreover, many environmentally harmful
'aqtivities, now reguléted by Federal law, are not nuisancés in at
léast some states, among them the following: flooding caused by
filling of adjacent property,?® hazardous Qasté contaminétion of
property,?* groundwater contamination,?®’ asbestos removal,® and
contamination of a creek by a leaking landfili.32

State nuisance law was never intended,.ahd has never served, as

complete pfotection from all human health risks and other threats

to public welfare. Indeed, the reason federal environmental laws

¢ Euclid v. Ambler Realty Co., 272 U.S. 365 (1926).

37 Attached to this statement is a memorandum prepared in
the Department of the Interior that discusses the scope of' the
nuisance exceptions in H.R. 925 and S. 605.

- Johnson v. Whitten, 384 A.2d 698, 700-01 (Me. 1978).

.28 American Glue. and Resin, Inc. vVv. Air Products &
‘Chemicals, Inc., 835 F.Supp. 36, 48-49 (D. Mass. 1993).

. % Cereghino v. Boeing Co., 826 F.Supp. 1243, 1247 (D. Or.
1993) . | :

n City of Manchester v. National Gypsum Co., 637 F.Supp.
646, 656 (D.R.I. 1986). | - |

32 O'Leary v. Moyer’'s Landfill, Inc., 523 F.Supp. 642,
657-58 (E.D. Penn. 1981). : '
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were enacted in the first place was to address problems that were
not being adequately addressed under state nuisance law. In 1979,
the Senate heard testimony about the pollution of the Warrior River
and its tributaries by seventeen industries and the resulting harm
visited upon .riparian owners:

' There was just about evefy sort of polluter involved in that
case, just about. They continued to pollute. Why? Because we
could not find a successful vehicle under the common law,
under nuisance 1law, that would adequately protect these
individuals.?*?

‘There are several reasons why nuisance law is inadequate to

.control widespread pollution." It is often difficult to prove a

causal link between the harm at issue and the conduct of a
particular deféndant. It may be .equally difficult to establish

that any .defendant is causing a nuisance where serious cumulative

‘harm .is caused by several sources, none of which, by itself, would

cause significant damage. Moreover, a nuisance defendant’s conduct
qften_must be substantial and continuing in order to constitute a
nuisance, which renders nuisance law ill-equipped to prevent single
or intermiftent ‘discharges of toxic pgllutants. Furﬁher, a

nuisance exception would not extend to many protections designed to

address long-tefm health and safety risks. Nuisance law is also

inadequate to protéct those who might be particularly sensitive to
the harmful health effects offpollution; including children_énd

senior citizens. Finally, nuisance law is uncertain and complex,

33 ‘Hazardous and Toxic Waste-Disgosalz Hearings Before the

Subcomm. on Resource Protection and Environmental Pollution of
the Senate Comm. on Environment and Public Works, 96th Cong., 1lst
Sess. 693 (1979).




L2

14

and it may be difficult to determine how, if at all, a state’s
nﬁiSance law applies to a particular éctiQity. |

- Furthermore, some critical public safety activities are
governed solely by federal law, and thus would not qualify for a
nuisance exemption. Nor does such an exemption addfess uniquely
Federal functiqns'Such as regﬁlation of interstate pollution, the
conduct of foreign reiations, and providing for the national
defense. Had some of the compensaﬁion legislation currently under
consideration (e.g. S. 605) been in effect during the,Irah hostage

crisis, federal seizure or freezing of Iranian assets could have

" given rise to numerous statutory compensation claims.

A nuisance exemption also fails to recognize that there. are

‘many important public interests that are not related to health and

safety and are not fully addressed by state law. For example, S.

605 threatens. civil rights protection, worker safety rules, and

other protectioné that might be viewed as limiting property use.

In the 1960s, segregationists argued that our landmark civil rights

laws unreasonably restricted their property use, and that they

should be compensated because they were required to integrate.

" That view has been rejected. A much different result could occur

with respect to new civil rights protections if rigid compensation
legislation were to replace the flexible Constitutional standards.
Indeed, had S. 605 been law during the Civil War, the Emancipation

Proclamation would have required compensating former slaveholders.

5. The effort to articulate a bright-line, one¥size-fits—all test. .
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Even Justice Scaiiéjgﬁérhaps the membér of the present Supreme
Court most attracted to categorical solutions, sees categorical
standards as limited to two very restrictéd types of cases,
physical invasion and regulation resuiting in loss of economic
viability. The Court, over the decades, has been unreceptive tol
anything but fact-specific, case-specific analysis. As the Court
has said repeatedly, the key to determining cdmpensation is "ad-hoc
_féctual inquiry into the circumétances of each particular casé."“'

Compénsation bills reject the Supreme Court’s search for
fairness, presumably in favor of ciarity, of a bright-line formulé
that will simplify and clarify compensation questions. The effort‘
is largely illusory. The compensationlbillé, if enacted, will
require the creation of large and costly bureaucracies in Federal
agencies aﬂd 'aepartmentsv in order to . process and' evaluate
'cdmpensation requests. The more likely result will be the
emergence of a new claims indﬁstry, providing much work for lawyers
and appraisers,.énd littie if anything that benefits ownefs of
small properties.

| Complicated and novel factual and iegal questions will have'to
be resolved: What isvan "affected portion of property."?*® When
- has a law been administered "in a manner that has the least impact

on private property owners’ ... other legal rights"??® What is "a

3 Concrete Pipe, supra, 113 S.Ct. at. 2290.
¥ 8. 605, sec. 204(a) (2) (D).

36 S. 605, sec. 503(a) (2).
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”-p;}ticuiar legal right to use ... prpper;y"?”~ What is a "right
Eo ﬁse of receive water, " as éompared to a "water -right" aé
‘understood in ordinary water law parlance? What is "identifiable"

damage to specific property other than the property whose use
is ;imited"?” These are but a few of Vthe novel interp_ret;ive
questions with. which agencieé and courts will be grappling for.
years, perhaps decades, under what has been put forwgrd. as -a
bright-line standard. Further, éompensétion bills will encoﬁrage
a flood of permit requests from property owners who have no
intention-of development but are seeking onlyltoeestablish_theif

eligibiiity for compensation.

_ Perhaps the most prominent feature of the Court’s approach

over the years has been a judicial respect for .legislative

judgments. Of course, a legislative compensation scheme--of the

sort now béfore the Congress--is a horse of a different color. Yet
it raises a profoundly disturbiné question'of its own. What would
Congresé_be doing if it enacted one 6r another of these bills,
éreating‘ a sort of anti-reguiaﬁory scheme at war with the
regulation-generating laws Congress itself has enacted. Thé
compensatioh bills reveal the incoherence of the approach‘;he bilis

/

take:
-The House bill,vfor'example, leaves agencies to reprogram

appropriated moneys that -Congress itself has given for

37 H.R. 925, sec. 9(2).
*  H.R. 925, sec. 9(5) (D).

39 E.g. S. 605, sec. 203 (6).
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programs it presumably wants implemented.*°

~The bills create the risk that taxpayers will have to pay
large sums in cémpensatibn.when departments implement proérams
that are mandated by statutes, including mandates tﬁat leave
little or noldiscretion to the implementing agencies.

B -Some 'bills tell agéncies to re-examiné their proérams and to.
reorder them in order to reduce impacts on property ownefs,
but without instruétion ~about how, or how much[ the
effectiveness of the program can or shouid,be sacrificed in
the process.*

-Congress has created federal standards in iﬁs statutes, but

- the bill before the Senate imposes a reverse’ pfeemption-
provision, compelling federal law enforcement to meet state
law standards.*? | |

All this is‘really government at war with itself, ahd even with the
best of will, I don’t see how it could do anything but come apart
at the seams. .

How reassuring it would be if someone stood up in Congress and

said: "Perhaps we should take a look back to those who have

thought long and hard about these issues. Maybe, just maybe, they
knew what they were talking about. Maybe, just maybe, the

experience of the past has something to teach the present."

“  H.R. 925, § 6(f).
“ " E.g.S. 605 § 404 (b).

2  E.g. S. 605 § 503(a) (1).
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MEMO ON THE NUISANCE EXCEPTIONS
IN H.R. 925 AND S. 605

Introduction
Both the House-passed and Senate “"takings"™ bills (H.R. 925, S.

605) use a nuisance exception to limit the compensation
obligation they establish for government actions that diminish

‘property values.. The two bills differ in their specific language.

H.R. 925 says "[i]f a use is a nuisance as defined by the law of
a State...no compensation shall be made." (sec. 4).! S. 605
provides " [n]o compensation shall be regquired...if the owner’s
use...is a nuisance as commonly understood and defined by
background principles of nuisance and property 1aw, as understood
within the State in which the property is situated." (sec.

204 (4d) (1)) . C

These are among the most important provisions of the bills, for-
they define the universe of compensable regulation. Those whose
"use is a nuisance" will not be compensated, no matter how
extensive the economic burden regulation imposes. Since
"nuisance" is a familiar legal term of art, it may seem that a
nuisance test would provide a clear test for compensation, and
would definitively identify those owners whose activities are
undeserving of compensation.

Unfortunately, that is not the éase, The main reason is

that nuisance law is full of restrictive technical requirements,

with the result that much harmful conduct that is the subject of
modern regulation is not legally a nuisancé. In practice, few
owners are likely to be denied compensation under these bills,
however harmful and unjustified their conduct. A number of .
illustrative examples are noted below to show the difficulty of
proving a use to be a nuisance.

The bills also present a variety of other interpretive
difficulties that make them anything but "bright line" guides to
compensability. For example, is the nuisance exception meant to

! H.R. 925 also provides that compensation shall not be paid
where the "primary purpose” of the limitation on the use of

' property is to prevent an identifiable “hazard to public health

or safety" or identifiable "damage to specific property other
than the property whose use 'is limited." (sec. S5(a)). What.
regulations would not trigger the nuisance exception of H.R. 925,
but would trigger its pazard or damage exceptions is not clear.

1



require a showing that the activity in question meets the
technical standards of state nuisance law (as assumed in the
preceding paragraph), or is it enough simply to show that the
activity is ‘nuisance-like’? If the former, as noted, the-
exception is very narrow. If the latter, it is very vague and

uncertain.

There are other interpretive problems. For example, is it enough
that the conduct would be a nuisance in some circumstances,

though not in the partlcular c1rcumstances of the case presented
(see "Hazardous Waste in California®, 5)? Is it enough that
the conduct had ‘been (or might have been) a nuisance previously,
but state nuisance law is deemed preempted by the existence of
Federal regulation (see p. 8)? These are only a few of numerous
unanswered gquestions that assure ‘plentiful dispute, confusion,
and litigation over the nuisance exception should either H.R. 925

or S. 605 be enacted.

It should also be noted at the outset that while the drafters of
the bills have appropriated some language from Supreme Court
opinions, . they have distinctly not adopted the Court'’s
constitutional standard for determining when compensation is due.
The Supreme Court has never said that compensation must be paid
for value- dlmlnlshxng regulation unless the conduct in question
is a state-law nuisance. For example, the nuisance-oriented
standard of the Lucas® case--language from which is picked up in
S. 605--was only applied by the Supreme Court to the extreme and
rare case where regulation deprives an owner of all economically
peneficial use of land. The Senate bill would apply the Lucas
language to a far more expansive range of regulation than the
_Supreme Court has done.

Indeed, the Court has not applied ‘a formal nuisance standard at
all to most regulation. In its 1987 decision in Keystone
Bituminous Coal Ass’n v..DeBenedictis,® the Court said that in
determining whether compensation must be paid for a regulation it
is not necessary to "weigh with nicety the question whether the
[requlated uses] constitute a nuisance according to the common
law."¢* Compensation is not required so long as "the State
merely restrains uses of property that are tantamount to public
nuisances...."® Over the years, the Court has found the
following uses, none of them nuisances at common law, all to be
"tantamount to public nuisances" and thus amenable to regulation

2 112 S.Ct. 2886 (1992).
107 S.Ct. 1232 (1987).

*p. 1244.

* p. 1245 (emphasis added). .



without compensation: a .brewery, legal when built, that was made
less valuable by the enactment of a liquor prohlbltlon law;
cedar trees that were spreading a disease to nearby apple
orchards; and land slatdd for commercial development that was
zoned for less profitable development than the unrestrained
market would have allowed.:

The essence of private nuisance is an interference by use on one
property with the use and enjoyment of the land of another. The
injury is not to the property owner, but to rights that attend

- property ownership--rights to the unimpaired condition of the

property as well as reasonable comfort and convenience in its
occupation. Paradoxically, nuisance is both extremely open-ended
and uncertain in the scope of its coverage, and at the same time

- is encumbered with rigid technical rules that sharply limit its

application. Dean Prosser in his treatise says "there is perhaps
no more 1mpenetrable jungle in the entire law than .
nuisance."® While almost anything could be a nuisance, a great
many of the most serious modern harms have not been susceptible
of redress under the doctrine because of its technical limits,
its requirements of proof, and the remedies it offers.

It is often said that modern regulatory statutes have been

enacted precisely because nuisance law is poorly-suited to meet
the increasingly complex problems of modern life, with
sopnhisticated synthetic chemical products, and the complex risks
they may create.’ Indeed, the legislative histories of the

major environmental statutes confirm that Congress was concerrned
about the limitations of state nuisance law when it enacted laws’
to provide Federal protection of human health, public safety, the
environment, and other important interests where state nuisance
law was 1lnadequate to the task. : :

For example, the legislative history of the Clean Air Act
contains a report by the Secretary of Health, Education and
Welfare regarding the problems of air pollution from statlonary'
sources. The report discusses a rendering plant in Bishop,
Marvland, and describes how malodorous emissions from the plant

had endangered the health and welfare of the residents of

® W. Page Keeton et al., Prosser and Keeton on the Law of
Torts, sec. 86, at 616 (5th ed. 1984).

7 See, e.g., Humbach, Evolving Thresholds of Nuisance and
the Takings Clause, 18 Colum. J. Envtl. L. 1, 7 n. 34 (18893); ,
Rabin, Environmental Liability and the Tort System, 24 Hous. L.
Rev. 27, 28 (1987); Rabin, Federal Regulation in Historical
Perspective, 38 Stan. L. Rev. 1189, 1282-83 (1986).
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Shelbyv111e and adjacent areas for some 15 years. Adverse health

 effects included "nausea, vomiting, lack of appetlte, gasping,

labored breathing, irritation of nose and throat, aggravation.of
respiratory ailments; emotional or nervous upsets ranging from .

.anger to mental depression; and headaches, general discomfort, or
_1nterference with the ablllty to work or to enjoy homes and

property." The offensive emissions also "discouraged industrial -
and business development, depressed property values, diminished
real estate sales, [and] decreased business volume...." The

report concluded that state nuisance law was inadequate to
address these severe dangers to health and welfare:

" Bishop Processing Company’s dry rendering plant has had
problems with malodors since it became operational in 1955.
Officials from Delaware and Maryland recommended corrections
but all efforts to obtain abatement by local and State
officials through public nuisance laws have been
frultless

'In 1979 the Senate heard testimony about the pollution of

Alabama‘’s Warrior River and its tributaries by seventeen
industries and the resulting harm to riparian owners:

There was every sort of polluter involved in that case,
just about. They continued to pollute. Why? Because we .
could not find a successful vehicle under the common law,
under nuisance law, that would adequately protect these
individuals.? :
The cases set out below provide concrete examples illustrating
some of the inadequacies of state nuisance law that have impelled
Congress to provide Federal regulation.

The Technical Limits of Nuisance Law

The following are illustrative--but by no means exhaustive--
examples of harmful conduct that are the subjects of Federal
regulation, 'but are not considered nuisances under the law of one
or more states. In each case, since the use does not constitute a
state law nuisance, the Federal regulation would likely give rise
to a claim for compensation under the bills now before Congress.

. ¢ S. Doc. No. 63, 91st Cong., 2d Sess. 1679 (1970).

’ Hazardous and Toxic Waste Disposal: Joint Hearings Before
the Subcomms. on Environmental Pollution and Resource Protection -
of the Senate Comm. on Environment and Public Works, 96th Cong.,
1lst Sess., pt. 4, 693 (1979) .
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."Plaintiff and defendant were abutting
landowners in Winter Harbor, Maine. Water drained across
plaintiff’s land and onto the defendant’s land, though there were
no. serious problems of water accumulation on defendant’s land. ’
Before the advent of the 404 program, defendant filled a part of
his land, constructing a barrier that impeded the natural flow of
drainage from the plaintiff’s land onto his land.. As a result,
water backed up onto plaintiff’'s land, flooding plalntlff s
basement at times of heavy rain. Plaintiff sued, claiming a
nuisance. The Maine Supreme Court said there was no nuisance. If
you obstruct the flow of water (as defendant did), rather than
collecting and discharging it (as in a ditch), it is not a
nuisance, though your neighbor is equally harmed either way.?'®

Land Subsidence from Mining in West Virginia: Coal mining caused
subsidence which ruptured gas, power, and water lines, and opened
cracks in the earth that were safety hazards. Previous owners of
surface lands had sold to coal companies their property right
against subsidence years earlier. Because nuisance is a property
owner’s legal claim, and the surface owners no longer had a
property interest to assert, there was no nuisance. Moreover,
there was apparently no violation of state regulatory law. But
there was a hazard to public health and safety, which was finally
cured by a cessation order issued by the Federal Office of

- Surface Mining under Federal law.--

Groundwater Contamination in Oregon: In the 1960‘s and 1970's an
industry disposed of industrial solvents (TCE and TCA) which

migrated onto, and contaminated, the farmer plaintiff’s
groundwater. The corntamination was not discovered until 1986. The
farmer sued in nuisance, but was thrown out of court because an
Oregornr statute does not allow nuisance suits to be brought more
than 10 years after the event claimed to be a nuisance. The
defendant was, however, subjected to remediation under an order
issued by the Federal EPA.™

Hazardous Waste in California: A former owner had left hazardous
substances on the property and the current owner sought to

. recover from it the cost of cleanup by claiming a nuisance. But

the court held that an act committed on your own property isn’'t a
nuisance. A nuisance is an act committed on one property that

i Johnson v. Whitten, 384 A.2d 698 (Me. 1978). See

generally, Martin J. McMahcen, Jr., Liability for Diversion of

Surface Waters by Raising Surface Level of Ground 88 A.L.R. 891,
897-98. .

2 M g J Coal Co. v. United States, 47 F.3d 1148 (Fed. Cir.
1955) . a

2 Cereghino v. Boeing Co., B26 F. Supp. 1243 (D. Or. 1993).
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- subjected to regulatlon under both CERCLA and RCRA.®?

o ——-

interferes with the use of another property. The former owner was

A similar case arose in Massachusetts when a landowner tried to
recover in nuisance from a company that had spilled chemicals on
its property in the course of deliveries. The, suit was dismissed
because nuisance only deals with interference by a use one owner
makes of his property with the use and enjoyment of the property
of another. : _

Asbestos Removal in Rhodg.lslggd: A City sued asbestos

manufacturers in nuisance for the cost of having to remove
asbestos from schools and other public buildings. The suit was
dismissed becauseé under the law of nuisance a defendant must be
in control over the instrumentality that constitutes the
nuisance, and here the manufacturer, hav;ng already sold the
asbestos, no longer had control over it. :

Problems of ggoof in Nuisance Law

Even if all of the arcane, technical limitations on a nuisance
action, some of which have just been pointed out, are overcome,
impediments to a successful suit remain. The most onerous of
these is proof. Indeed, nowhere is the limit of nuisance clearer
than in the standard of proof of harm required in nuisance law,
as compared to standards of proof deemed appropriate for
regulatory regimes, as illustrated by the following case:

Leaking Landfill in Pennsylvania: A landfill discharged hundreds

of thousands of gallons of foul-smelling leachate every year.
Neighbors brought a nuisance action claiming contamination of ‘a
nearby creek and of drinking water. The State Department of
Environmental Resources issued an order directing correction of

" the discharging activity, but the court found insufficient

evidence of harm under the standards of common law nuisance to
support a nuisance suit, and made the following cobservation:

Plaintiff’s failure to make out the nuisance claims is no
‘indication of the potential hazards posed by the landfill.
Witnesses expert in water and solid waste management and
toxicology noted the risks posed by leachate containing

** In re Cottonwood Canyon Land Co., 146 B.R. 992, 36 ERC
1304, 23 Bankr.Ct.D. 1010 (U.S. Bankruptcy Court, D. Colo. 1992).

=4 American Glue & Resin, Inc. v. Air Products & Chemicals,
Inc., 835 F. Supp. 36. (D. Mass. 1993).

3 City of Manchester v. National Gypsum Company, 637
F.Supp. 646 (D. R.I. 1986).
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known and suspected carcinogens.... In short,-the harm
caused by the landfill’s discharges, toxic and otherwise, is
not proved and not known. These failures of proof are fatal
to the common law negllgence and nulsance allegations of the

present complaint.?'®

These same proof problems were noted by Members of Congress when
it considered Superfund legislation. Senator Javits, for
example, opined that a. Federal statute "is so much better" than
state nuisance law in addressing the problem of toxic and
hazardous wastes. He warned that lawsuits based on nuisance
would *take 20 years in the sense that [it is] very, very
difficult to prove that buried drums were the cause of a public

nuisance...."

Remedies Provided by Nuisance lLaw

The limited avaiiability of remedies, and the limitations
inherent in those that are available, renders nuisance often
unhelpful in dealing with the harms which are addressed by

' Federal regulation. Much Federal regulation aims to prevent harm

before it occurs. Nuisance, in contrast, is in many ways a
backward-looking doctrine that usually comes into play only after
harm has already occurred. 1In cases of private nuisance, money
damages are usually the only remedy available. More often than
not, a court will refuse to order the akatement of a private
nuisance.*® 1Injunctive relief is general¢y limited to cases of
public ‘nuisance, but often is available only. after harm has
already been done. Although a court can enjoin a prospective
nuisance, it can only do so upon finding it *"highly probable"
that the activity will lead to substantial injury.-? This
stringent standard for issuing an injunction makes nuisance law
especially ill equipped to deal with modern toxic ‘and
environmental rlsks

6 O0'Leary v. Moyer’'s Landfill, Inc., 523 F. Supp. 642, 658
{(E.D. Pa. 1981).

*?” Hazardous and Toxic Waste Disposal: Joint Hearings Before
the Subcomms. on Environmental Pollution and Resource Protection
of the Senate Comm. on Environment and Public Works, 9éth Cong.,

lst Sess., pt. 1, 246 (13879).

8 W: Page Keeton Et al., Prosser and Keeton on the Law of

Torts, sec. 87, at 623 (5th ed. 1984).

5 William L. Prosser, Handbook of the Law of Torts, sec.

.90, at 603 (4th ed. 1971).



The analysis it dictates requires courts to engage in the sort of
risk assessment that is more appropriate to legislatures.
Legislatures not only have the technical and scientific expertise

. readily at hand to enable them to consider such problems, but

they are also called upon to make value judgments about what
risks to human life and health soc1ety is willing to accept.
Furthermore, if a decision is going to be made that the public
has to bear the risks of a certain pollution-generating activity,
it is more appropriate for legislatures than courts to assign
such risk. Also, some regulation sets tolerable risk levels
through "technology forcing standards* that require industry to
develocp technologies that will minimize or eliminate risks
altogether. While courts may be theoretically capable of
bringing about such desirable technological innovation in their
adjudication of nuisance actions by, for example, issuing an
increasingly stringent pollution abatement schedule, they lack
the technical expertise needed to construct and supervise such
reqgulatory regimes effectively.?® For all these reasons,
judicially fashioned nuisance law has not developed sufficiently
to cover many of the problems addressed by modern regulatory

programs.

This limitation of nuisance is magnified when it comes to
cumulative and long term impacts. Frequently, the action of an
individual polluter does not cause harm, but if several peocple

take similar .action, the combined effect can be devastating. 1In

the typical nuisance case, though, a court will only have one
defendant before it; namely, the party alleged to be. creating a
nuisance by the use of its property. In this traditional two-
party context, the problem of cumulative impacts cannot be
adequately addressed. All of the above problems of proof are,
understandably, even more difficult in cases of long-term harm,
where the ill effects of toxics and pollution may not appear for

many years

Preemption of Nuisance by Federal Regulatory Law

Sometimes conduct that would have been a nuisance is no longer a
nuisance because courts hcld that the very existence of a
regulatory regime has, and was intended to, displace common law

. remedies like nuisance. This situation could result in a most

-~ Courts themselves have not hesitated to point out the
limitations of nuisance in addressing modern environmental harms
and have expressed diffidence about their own capacity to protect
the public from such harms through the adjudication of nuisance

_actions. See, e.g., Boomer v. Atlantic Cement Co., 257 N.E.2d

870, 871 (N.Y. Ct. App. 1970); O’Leary v. Moyer's Landfill, Inc.,
523 F. Supp. €42, 658 n. 40 (E.D. Pa. 1981); Adkins v. Thomas

- .

Solvent Co., 487 N.W.2d& 715, 717 (Mich. 2992).



ironic outcome under the bills now . before Congress where non-
compensability under the regulatory regime may depend on the
existence of a common law nuisance.

1Y . .
Radio Signals jn Michigan: Residents of- Oak Park, Michigan sued
in nuisance, complaining that the defendant radio station’s
signals were interfering with operation of their home electronic
equipment. Their case was dismissed on the ground that the
Federal Communications Act preempted state nuisance law in the
area of radio frequency interference.? The residents were able
to get the FCC to intervene, and it ordered the station to take
costly measures to eliminate the problem. Had S. 605 been law,
the FCC action could have been compensable because the nuisance
exception might not have been available.

Airport Noise in Chicago: Landowners near airports can‘t bring
nuisance actions concerning the number of flights per hour,
aircraft technology, or takeoff angle of planes because such
subjects are the exclusive province of the FAA.?#

’

Preemption and Interstate Nuisapce

Interstate pollution is peculiarly a subject for Federal law.
Bills like S. 605 seem not to take account of this fact. For
example, interstate water pollution was traditionally governed by
a Federal common law of nuisance. The Supreme Court has now held
that the Clean Water Act preempted the Federal common law of

nuisance.® :

While state nuisance law still exists, the Supreme Court has
ruled that only the law of the state that 'is the source of the
pollution is applicable.?* This ruling potentially presents a
quite troublesome situation. For example, under the Clean Water
Act, the EPA can (and perhaps must) refuse to issue a discharge
permit if the discharge would violate a downstream state’s water
quality standards.?® Under section 204 (d) (1) of ‘S. 605,

however, compensation may be required for such a refusal unless

“ Broyde v. Gotham Tower, Inc., 13 F.3d 994, 997-98 (éth
Cir. 1994), cert. denied 114 S.Ct. 2137 (1994).

- 22 Bieneman v. City of Chicago, 864 F.2d 463, 473 (7th Cir.,
1988), cert. denied 109 S.Ct. 2099, 2100 (1989).

"~ # Illinois v. Milwaukee, 101 S.Ct. 1784 (1981).

# Tnternational Paper Co. v. Ouellette, ‘107 S.Ct. 805, 809,
812 {1987).

** Arkansas v. Oklahoma, 112 S.Ct. 1046, 1056 (1992).
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the discharge constitutes a nuisance in the state "in which the
property is situated" (the source state). In such circumstances,
the discharger seeking a permit is unlikely to be violating its
own (source) state’s law. S. 605 could thus interfere with the
administration of interstate pollution law under the Clean Water

Act.

Nuisance and the Background Principles of Nuisance

'So far this memo has assumed that the nuisance exception in the

bills before Congress would require a showing that a regulated
activity meets all the technical standards of nuisance in order
for the exception to be triggered. That seems to be the standard
of H.R. 925;% it is less certain as to S. 605 which refers to

the background principles of nuisance and property law. It is
possible that the bills (and particularly S. 605) intend to
impose a less technically rigorous standard, and that it would be
enough to show ‘nuisance-like’ conduct to avoid the compensation
requirement.?’ If so, a problem of a quite different sort is
presented. The issue would no longer be whether conduct meets the
many technical requirements of nuisance, but rather the vague and
open-ended question: What is the scope of the phrase *“a nuisance
as commonly understood and defined by background principles of
nuisance and property law?"

Should this be the question presented by the bill, all hope of a
bright-line, simple, and straightforward compensation law will
guickly evaporate. It would be hard to imagine a standard more
prone to produce extensive litigation and uncertainty,

precisely the gocal the proponents of the bills say they want to
avoid. :

Perhaps the best way to illustrate what is likely to be in store
is by looking back to the Supreme Court’s decision in the 1987
case, Keystone Bituminous Coal Association v. DeBenedictis.?®®
The case irnvclved a state law regulating coal mining in order to
prevent surface subsidence. The Justices divided 5-4. In effect
the question before them was whether the state was engaged in

% aAs noted above, whether a regulated activity falls within

the limited section 5(a) hazard or damage exceptions is a

question that will have to be answered as well.

27 However, section 501(6) speaks about compliance "with
current nuisance laws," which seems more directed to technical

nuisance.
¥ 107 S.Ct. 1232 (1987).
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abating activity "akin to a public nuisance."?? Justice Stevens
and four of his colleagues found that Pennsylvania was merely
restraining "uses of property that are tantamount to public
nuisances*? and that it is not necessary to "weigh with nicety -
the guestion whether ({the activity] constitute(s] a nuisance
according to common law.*’ Chief Justice Rehnquist and three of
his colleagues insisted, on the contrary, that "[t]his statute is
not the typé of regulation that our precedents have held to be
within the ‘nuisance ‘exception’ to takings analysis."*?

If the Justices of the United States Supreme Court have to
struggle so much to determine where to draw the line over the
nuisance principle, one can only imagihe what the claims process
would look like under an enacted S. 605. ‘

Public and Pzivate Nuisance

Public and private nuisance are two quite different legal wrongs.
Neither H.R. 925 nor S. 605 distinguishes between them, and
presumably the use of the term nuisance in both bills is meant to
embrace both public and private nuisance. While most of the
discussioh above is directed to private nuisance, the same basic
point applies to both public and private nuisance. That is, both
have certain technical reguirements that have to be met, or a

nuisance claim will be dismissed by a court.

Public nuisance interferes with the exercise of public rights
rather than private property rights). Widely disseminated water
and air pollution can be public nuisances, and classic pubklic
nuisances are keeping a house of prostitution, storing explosives
in the midst of a city, making loud and disturbing noises, and

blocking public thoroughfares.

This distinction means that pollution making water unusable for
many downstream landowners in the use of their land is not a

'public nuisance because it only interferes with private rights.

But pollution that interferes with the public right to fish in a
river, or the public right of navigation, is a public nuisance.

‘Thus, many harms--even widespread ones--are not public nuisances

because they don‘t interfere with rights one has as a member of
the general public. There has, however, been a resurgent and
sometimes. successful modern application of public nuisance

. 1243.
1245.

1244,

' ‘v ‘WU '°»

1256.
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actions by state prosecltprs, especially in hazardous waste
cases.?® .

Federal Law Encroachment on State Jurisdiction

While nothing in either H.R. 925 or S. 605 directly preempts
state authority to define state nuisance law, one potentially
undesirable consequence of the bills, if enacted, would be to
engage Federal agencies and courts in an ongoing process of
defining the boundaries and rationale of nuisance law in all 50
states. It seems inevitable that this process will bring a
significant Federal influence to bear on the interpretation and
content of an area of state law that has always been the special
domain of the states. The Federal influence could be especially .
strong in influencing nuisance law, where state-law development
has not been-extensive in recent years, having been largely
displaced by extensive regulatory statutes.

-end-

** gevinsky, Public Nuisance: A Common Law Remedy Among the
Statutes, 5 Natural Resources and Environment 29 (1930). .
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Mr. Chairman and Members of the Committee: Thank you for the opportunity to provide
the Administration's views regarding the effect of wetlands protection programs on the rights of
private property owners and the effects that so-called "takings" bills would have on these same
programs if enacted as law. 1 am Michael Davis, Chief of the Army Corps of Engineers
Regulatory Branch, which has primary responsibility for the administration of the Clean Water
Act Section 404 program. Section 404 is the primary Federal regulatory program for wetlands
protection and will be the focus of my testimony today.

To say that the protection of wetlands through regulation has engendered considerable
controversy in the past few years may be one of the few points of common ground between those
that believe that the Section 404 program is no more than a Federal rubber stamp allowing the
destruction of wetlands and those that suggest that the program tramples on the rights of private
property owners. Opinions about the program too often ignore the facts, but instead are based
on anecdote. This has led to legislative proposals such as H.R. 925 and S. 605 (takings bills) and
H.R. 961 S. 851 (wetlands bills). We do not have to create a dichotomy between property rights
and environmental protection. The Section 404 program has been successful in balancing the
interests of all property owners — allowing reasonable development while protecting our Nation's
aquatic resources.

When deciding whether changes to a particular program are needed or desirable, it is
important to first understand how a program actually performs. In this case, how does the Section
404 program affect landowners? Before discussing the problems associated with S. 605 and
similar takings bills such as H.R. 925, I will highlight recent Section 404 statistics and a few of
the wetlands initiatives currently being implemented by the Administration. More detailed
information will be provided in an upcoming Subcommittee hearing dealing specifically with
wetlands.



Section 404 Statistics — How the Program Works

As noted in Figures 1 and 2, in Fiscal Year
1994 over 48,000 landowners asked the Corps for a
Section 404 permit to discharge dredged or fill material
into the waters of the United States, including wetlands.
Over 80 percent received authorization under a general
permit in an average time of 16 days. Less than 10
percent were subjected to the more detailed individual
permit evaluation, where the average time was 127 days.
Less than one percent of the 48,000 applications were
denied. It may be that in a few cases the Corps took too
long to evaluate an application and perhaps subjected
landowners to an unnecessarily lengthy evaluation
process. But these cases are very rare compared to the
ones that go forward in a timely manner with minimal
regulatory burdens.

As a case is made that generally the program is
fair and working well from a landowner's perspective,
some continue to criticize the Corps for issuing too
many permits. What these individuals fail to recognize
is that the Corps has been very successful in reducing
wetlands impacts and adverse effects on other
landowners, through the regulatory evaluation and
conditioning process, including the general permit

CORPS OF ENGINEERS REGULATORY PROGRAM
FY 1994 - 404 APPLICATIONS - TYPE OF DECISION

Letter of Pemmission 0.8%
Standard 7.8%

Denial 0.7%

Withdrawn 8.7%
al Permit 82.0%

TOTAL NUMBER EVALUATED: GENERAL PERMIT 39619, STANDARD PERMIT
3760, LETTER OF PERMISSION 374, WITHDRAWN 4184, DENIAL 358

Figure 1.

CORPS OF ENGINEERS REGULATORY PROGRAM
FY 1994 - 404 APPUICATIONS - AVERAGE EVALUATION DAYS

Avg. Days
200

150

100

50

ev—
Enees
L

0

GP 8P LoP DENIAL TOTAL 404

TOTAL NUMBER EVALUATED: GENERAL PERMIT (GP) 39819, STANDARD
PERMIT (SP) 3760, LETTER OF PERMISSION (LOP) 374, WITHDRAWN 4184 (NO
DATA AVAILABLE FOR AVG DAYS EVALUATED), DENIAL 358

Figure 2.

process. Most applicants are willing to avoid, minimize, and mitigate for project impacts.
Through effective application of the environmental criteria and the public interest review, the
Corps is successful in striking the correct balance between protection of the overall public
interest and reasonable development of private property. ‘

Enforcement

Much has been said about a few highly
publicized Section 404 wetland enforcement cases.
The reality is that only approximately one percent of
all Section 404 enforcement actions result in any kind
of civil or criminal judicial action by the Federal
Government. As indicated in Figure 3, the vast
majority of violations are resolved by after-the-fact
permits and voluntary actions by the landowner. Only
in extreme cases does the Government find it

necessary to pursue litigation.
' 2

CORPS OF ENGINEERS REGULATORY PROGRAM
FY 1994 - ENFORCEMENT CASES

Afer-The-Fact 717
29.2%

Penalty 32
Restoration 1183 1.3%

48.2%

Adminiatrative 434
19.7%

Litigation 38
1.5%

Figure 3.



Administration Wetlands Initiatives — A Fair, Flexible, and Effective Approach

Notwithstanding the statistics noted above, the Section 404 program is not perfect -- from
either the environmental protection standpoint or the regulatory burden perspective. There are
a few real problems, and improvements can and should be made. The Clinton Administration is
using its August 1993 Wetlands Plan as a policy roadmap for making all wetlands programs more
fair, flexible, and effective. This 40-point plan emphasizes improving wetlands policy by:

0 streamlining the wetlands permitting program to eliminate unnecessary regulatory

burdens;
0 increasing cooperation with private landowners to protect and restore wetlands;
0 basing wetland protection on good science and sound judgement; and

o increasing participation by States, Tribes, local governments, and the public in
wetlands protection.

One criticism of the Section 404 program is that it treats landowners unfairly, particularly
the "mom and pop" landowner. It should, however, be clear that the Corps and this
Administration strongly support private property rights. The right to own, reasonably use and
enjoy private property is vital to our nation's economic strength and to our Constitutional heritage.

A central tenet of the Administration's wetlands plan is to ensure that the Section 404
program is administered in a manner that is fair to all landowners and to the general public and
the public interest. We have taken action to reduce delays and streamline the process for small
landowners. As proposed on March 6, 1995, the Corps will soon issue a new general permit that
will allow landowners to build or expand single-family homes in non-tidal wetlands without an
individual permit when the total impacts are less than one-half acre. On March 6, 1995, the
Corps and the Environmental Protection Agency (EPA) issued guidance to their field offices
stating that for the construction of homes, farm buildings, and the expansion of small businesses
impacting less than two acres of non-tidal wetlands, alternative sites not owned by the applicant
are presumed to be impracticable. The Corps will soon propose for public comment a new
program that will allow landowners to appeal a wetlands jurisdictional determination or a permit
denial without going to court. In January 1994, the Corps, EPA, and the Fish and Wildlife
Service (FWS) signed a memorandum of agreement with the Department of Agriculture's Natural
Resources Conservation Service (NRCS) that gives NRCS the lead for wetlands determinations
on agricultural lands — for both the Food Security Act and CWA Section 404. Farmers no longer
run the risk of getting two different answers from two Federal agencies. Later this year the Corps
expects to finalize a program that will allow the government to rely more on private sector
wetland consultants. This should free Corps personnel to conduct wetlands determinations more
quickly for small landowners, and should reduce the overall time to evaluate applications for
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larger projects. The Corps, EPA, FWS, NRCS, and the National Marine Fisheries Service are
in the process of finalizing guidance on wetlands mitigation banking. @When properly
implemented, mitigation banking can provide another compensatory mitigation tool that is good
for the aquatic environment and that provides landowners additional flexibility in meeting permit
requiremnents. These are a few examples of how this Administration is working to reduce burdens
on landowners and to make the program more fair.

There are some who believe that all wetlands are the same, and others who believe that
we regulate all wetlands with the same rigor. While neither of these notions are true, those
misunderstandings have led some to believe that we permit the destruction of too many wetlands,
and led others to call for national classification, or ranking, of wetlands. '

This administration has been unequivocal in stating that all wetlands are not the same, and

. should not be regulated in the same way. The regulatory response to a proposed project in

wetlands should be commensurate with the relative functions and values of the resource and with
the nature of the impacts associated with the particular project. For example, if a project involves
a low-value wetland resource and has minor impacts, we should not require a rigorous evaluation
of a permit application. In the alternative, if moderate to high value wetland resources are
involved and the project impacts are substantial, we should require a detailed evaluation. We have
emphasized this approach through regulatory guidance, and this is the way the program currently
works. Using general permits, which authorize over 80 percent of all Section 404-regulated
activities, and individual permits which take into account the specifics of the resource and the
development project, we have the flexibility to make sound, common sense decisions based on the
project impacts and the risk to the resource.

In the past year or so much has been written about the proper role and size of the Federal
government. This has been discussed explicitly in the context of wetlands regulation. In the
President's Wetlands Plan it is clear that this Administration recognizes fully the importance of
developing strong partnerships with state, tribal, and local governments which have wetlands
programs. In short, we will not meet our wetlands protection objectives if we rely solely on the
Federal government. While we must maintain strong Federal programs, including the Section 404
program, we must work with the states, tribes, and local governments to create a national
wetlands program -- not just a Federal program.

To create a national program we must recognize that there are effective state and local
regulatory programs in place. In such cases the Section 404 program should not duplicate the
regulatory actions of another level of government. The Federal government should instead work
with the state or local government as a partner where each has clearly defined responsibilities and
the Federal government maintains responsibility for programmatic evaluation of the state or local
program. Existing authorities such as state assumption of the program authorized by EPA
pursuant to Section 404(g) and programmatic general permits issued by the Corps provide the
necessary vehicles for building this national program. The Corps is currently working with the
states to develop programmatic general permit guidance — an approach that shows great promise.
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The guidance will both encourage programmatic general permits and set the limitations on their
use. The basic principle will be that if a state, tribal, or local regulatory program provides the
same level of protection as provided by the Federal Section 404 program, and if such protection
will be sustained in the future, the Corps should not duplicate such a program. If properly
implemented, the environment will be better protected and the regulated public will be spared
unnecessary, duplicative levels of regulation. The Corps will then be able to prioritize better its
work -- focusing on larger projects with potentially greater impacts.

Effect of S. 605 on the Section 404 Program

Summary

S. 605 or similar bills would engender unjustified, but nonetheless, huge and virtually
unlimited, claims against the Corps Civil Works budget. For the reasons set forth below, the
Army would recommend that the President veto S. 605, if passed in its current form, or similar
legislation. The potentially immense administrative and liability costs such laws would impose
on the Corps budget would drastically affect the Corps’ ability to carry on essential civil works
functions such as responding to floods and other disasters, and protecting and enhancing the public
interest through development and operation of water resources projects for navigation, flood
control, and environmental restoration. Payments required by such laws would drain the Corps
regulatory funds, making it impossible to continue protecting public health, safety, environmental
values, and the overall public interest through administration of the Corps regulatory program
(i.e., pursuant to Section 404 of the Clean Water Act, Section 10 of the Rivers and Harbors Act
of 1899, and Section 103 of the Ocean Dumping Act). Moreover, once all regulatory funds have
been expended through the payment of claims, the Corps would be forced to cease operation of
the program, leaving thousands of applicants and potential applicants unable to obtain permits for
their activities that would affect waters of the United States.

ion 4 iv Righ

The Corps is committed to protecting the property rights of all landowners and operates
its regulatory program accordingly. The legally binding regulations that govern the Corps
regulatory program clearly establish respect for and protection of private property rights as one
of the cardinal principles guiding all regulatory actions and decisions. See 33 C.F.R. § 320.4(g)
(stating that"[a]n inherent aspect of property ownership is a right to reasonable private use.
However, this right is subject to the rights and interests of the public in the navigable and other
waters of the United States, including the federal navigation servitude and federal regulation for
environmental protection.") This follows the basic common law principle that "no one has the
right to use his or her property to harm another.” As the Army, acting through the Corps of
Engineers, administers its regulatory program, it reduces the impact of these important regulations
on private property owners as much as possible, while still allowing the Corps to protect other
property owners and the overall public interest.



i

As noted clearly in the statistics presented above, the Corps authorizes tens of thousands
of activities annually, most with little or no delay or expense to the regulated public, but with
general permit conditions to minimize adverse effects on neighboring and downstream landowners
and on the overall public interest. Even for the larger-scale proposals that must be authorized by
individual permits, the Corps annually grants approximately 10,000 individual permits, and denies
only about 500; the majority are denials "without prejudice”, made necessary by a state's denial
of a water quality certification or coastal zone management certification. Thus, in the vast
majority of cases, the Corps regulatory program authorizes owners of private property to use their
land profitably, subject to reasonable conditions to protect the rights and property values of
others, and the overall public interest.

One of the successful aspects of the Section 404 program is the ability of the Corps to
balance the objectives of an individual landowner with the interests of other landowners that are
potentially adversely affected by the filling-in of aquatic areas, and by other development-related
impacts. In the vast majority of cases the permit applicant is allowed to accomplish his or her
objectives in a manner that protects the interests of the other landowners and the public in general.
Through this process the Corps must consider fully how a particular action not only affects the
environment but how it affects other people. For example, the loss.of important wetlands may
harm the quality of water in the Chesapeake Bay, which in turn would reduce blue crab
populations, which would do economic harm to the region.

We have observed first hand numerous examples around this Nation where the Section 404
program has protected the rights of property owners. For example, in Georgia, through the
Section 404 program a developer was required to mitigate for the illegal, unauthorized filling of
wetlands that resulted in the flooding of adjacent property owners. The homeowners in the
affected subdivision expected, and in fact demanded, that the Corps and EPA enforce the Section
404 program in this case.

Even though the Corps operates its regulatory program in a manner that is highly
respectful of the rights of private property owners in the vast majority of cases, upon rare
occasion an incident occurs in which private property rights may appear to be insufficiently
considered. The Corps regrets those rare deviations from the normal operation of the program,
and tries to correct them whenever they are discovered. :

n W v lmin

The general problems associated with S. 605 and similar "takings" bills have been
explained in the written statement of Mr. John R. Schmidt, Associate Attorney General,
Department of Justice (DOYJ), presented to this Committee on June 27, 1995. We support the DOJ
position regarding why those "compensation” bills would allow and encourage a vast number of
unjustified claims against the government.



o o m—

== In the opinion of the Army, the inflexible terms of S. 605 and similar bills are unworkable: -=i = madgEa:
- They would impose an unmanageable administrative burden and cause the Corps to cease to C
protect the public interest through the regulatory program (i.e., by ceasing to impose permit
conditions, permits denials, enforcement actions, etc.), or, alternatively, to subject the Corps Civil
Works budget to a growing, practically limitless number of potentially large claims. These could
amount to many hundreds of millions of dollars, perhaps billions, every year. Furthermore, the
inflexible terms of S. 605 and similar bills would result in many or most of those claims being
paid from funds appropriated for operation of the Civil Works program.

If S. 605 or any similar bill were to become law, it would invite and encourage a
multitude of individuals to file claims against the Corps, even though the vast majority of those
claimants would not have a real economic loss or a reasonable grievance against the Corps,
regulatory program. This is true for several reasons. For example, S. 605 would encourage
speculators to purchase wetland and riparian property, and to subdivide larger tracts containing
wetlands or riparian land, for the primary purpose of creating claims for the "affected portion”
of property under the terms of S. 605. This new "land rush" to acquire and to "segment out”
wetland property would quickly inflate the value of wetlands, not because wetlands are actually
suitable for development, but because S. 605 would allow and encourage speculators to use
wetland claims to exploit the Federal Treasury.

Similarly, S. 605 would encourage the owners of wetlands or riparian lands to generate
bogus or highly speculative permit applications, or to seek unneeded jurisdictional determinations
or enforcement actions, in order to create claims under the terms of S. 605. There is a substantial
risk that the Corps would be forced to pay many (and probably most) of the anticipated myriad
of claims, because the unreasonable terms and procedures of S. 605 would require that resuit.
For example, S. 605 would not require claimants to document actual or clearly predictable losses
in order to assert compensable claims, and the claims procedures of S. 605 would virtually ensure
a recovery for any wetland property owner who can find a cooperative "qualified appraisal expert”
(undefined in S. 605). Thus, S. 605 would force the Corps to pay claims that could amount to
many hundreds of millions (or perhaps billions) of dollars yearly to claimants who would deserve
nothing under the constitutional standards for "regulatory takings”, or in terms of fundamental
fairness or common sense. S. 605 invites wholesale exploitation and abuse of the Federal
Treasury, would constitute a monumental "giveaway" of scarce public funds, and would cost huge
sums merely to administer.

Because the terms of S. 605 would allow so many abuses, if that bill or any similar bill
were to become law, it would create the risk of unjustified and virtually unlimited, claims against
the Corps Civil Works budget, plus very large administrative costs. Presumably, the first effect
of S. 605, would be that the Corps would no longer have sufficient funds to support the regulatory
personnel who process and issue the tens of thousands of separate Corps regulatory authorizations
that U.S. citizens need every year so they can legally carry on their legitimate activities in or
affecting the waters of the United States. The budget for the Corps regulatory program is $101
million for Fiscal Year 1995, with approximately 70 per cent of that budget going to pay the
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--——salaries of the Corps regulatory personnel. Because the numerous multi-million dollar claims
engendered by S. 605 would soon force the Corps to eliminate the regulatory staff for lack of
funds to pay them, U.S. citizens would soon have to defer activities subject to regulation
indefinitely, or proceed with their projects without the needed permits , thereby endangering other
landowners and the environment, as well as breaking the law and subjecting themselves to civil
and criminal enforcement actions, as well as injunctions resulting from CWA citizens lawsuits.
Soon, however, the large and unjustified claims that S. 605 would engender would exhaust the
limited budget of the Corps regulatory program itself, and would begin rapidly to deplete the
Corps Civil Works appropriations needed for responding to flood control needs, navigation, shore
protection, and environmental restoration. -

Since 1968, when the Corps regulatory program began to provide reasonable and balanced
protection for all aspects of the public interest (including environmental values such as wetlands),
experience has shown that the Corps regulatory program deprives property owners of the use of
their land so as to constitute a constitutional "regulatory taking" only in very rare and exceptional
cases. Instead, in practically every case the Corps regulatory program allows the property owner
to carry out a proposed project and to make economically viable use of his or her land, but in a
manner that minimizes adverse effects on adjoining property owners, water quality, downstream
flooding, and other public interest and environmental values. For any case where a landowner
feels aggrieved, the Tucker Act and the U.S. Constitution guarantee him or her the right to bring
suit in the Federal courts to seek compensation under the Fifth Amendment, or other legal relief.
If the property owner's claim of a "regulatory taking" is meritorious, he will not only receive full
compensation, with interest, but also reimbursement for all of his attorneys' fees under 42 U.S.C.
4654(c). Clearly, the Tucker Act, the U.S. Constitution, 42 U.S.C. 4654(c), and the Federal
courts already adequately protect aggrieved property owners, so the additional provisions of S.
604 and similar bills are unnecessary. The fact that over the years very few court decisions have
held that the Corps regulatory program resulted in a constitutional taking reflects the facts that the
regulatory program in the vast majority of cases accommodates the legitimate development goals
of the regulated public, and respects the needs and rights of private property owners.

If enacted, S. 605 would make it virtually impossible for the Corps to continue to protect
.the public interest through its regulatory program, and in fact, to operate that program at all, for
the various reasons indicated in this statement. For example, S. 605 would radically change the
established legal standards governing when the denial or conditioning of a Corps permit would
require Federal compensation. The end result would be that for the many thousands of times
every year when the Corps is required by statute and by legally binding regulations to condition
a permit, bring an enforcement action, make a jurisdictional determination, or deny a permit
application, thereby restricting the ability of a property owner to fill in or otherwise destroy any
area of the waters of the United States, the affected property owner could ( and presumably
would) demand compensation under the terms of S. 605. Moreover, under the new rules of law
and procedures created by S. 605, a property owner/claimant often would be able to obtain
compensation from Corps funds, no matter how small the area or interest protected compared to
the total area developed, no matter how grievous the harm to public interest caused by the
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landowner's proposed activity, and whether or not the landowner's proposal or claim was actually
supported by reasonable, investment-backed expectations, fundamental fairness, or by common

sénse.

Section 501 of S. 605 refers to the protection afforded to property rights under the Fifth
Amendment to the Constitution, and states that the Section 404 program has been implemented
"in a manner that deprives property owners of the use and control of their property.” These
findings might be read to suggest that regulation under the Section 404 program routinely
interferes with constitutionally protected property rights. As to the Section 404 program, an
August, 1993, report of the U.S. General Accounting Office found that of the 13 cases decided
by the Claims Court (now the Court of Federal Claims) involving the Section 404 program as of
May 31, 1993, only one resulted in a final judicial determination of a taking that required
compensation under the Constitution. ( One other case was settled prior to decision by the court.)
It is thus imaccurate to suggest that the Section 404 program has significantly impaired
constitutionally protected property rights.

Section 501(a)(3) of the bill states that property owners are being forced to resort to
expensive and lengthy litigation to protect their constitutional rights. Yet the President's
comprehensive Federal wetlands policy, announced in August of 1993, contains several features
designed to reduce the time and expense of challenging wetlands determinations, such as allowing
administrative appeals of jurisdictional determinations, permit denials, and administrative
penalties. The 1993 wetlands policy also requires most permitting decisions to be made within
90 days. Moreover, the relative lack of success of takings challenges to regulatory actions under
the Section 404 program suggests that the length and expense of these cases is attributable, at
least in part, to their lack of merit.

Section 501(a)(8) of the bill incorrectly suggests that the Section 404 program is unrelated
to the protection of human health and public safety. In fact, wetlands enhance flood control,
protect against coastline and riverbed erosion that might threaten public safety, and filter out
pollutants that would otherwise contaminate our Nation's drinking water and waterways.

Section 501(b) states that the purpose of the bill is "to provide a consistent Federal policy”
for the protection of private property rights and other constitutional rights. Yet section 503 of the
bill would undermine such consistency. Section 503(a) states that, in implementing the ESA and
the Section 404 program, "each agency head shall comply with applicable State and tribal
government laws, including laws relating to private property rights, and privacy ...." This
requirement would lead to inconsistent Federal policy because the states and tribal governments
have different, and perhaps even conflicting, laws relating to property, privacy, and other matters.
(Ordinarily, nationwide consistency in Federal legal policy is advanced by Article VI of the
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Constitution, which provides that the Constitution and Federal laws are the supreme law of the
land, notwithstanding any conflicting state law.) Moreover, to the extent that section 503(a) is
intended to waive Federal supremacy, we question whether the language employed is sufficient

under applicable Supreme Court case law. See generally, U,S, Department of Energy v. Ohio,
112 S. Ct. 1627 (1992); United States v. Nordic Village, Inc,, 112 S. Ct. 1011 (1992).

Section 503(a) requires that the Section 404 program be administered "in manner that has
the least impact on private property owners' constitutional and other legal rights." It is not clear
whether this provision is aspirational or enforceable. In addition, the "least impact” standard
ignores the fundamental truth that environmental protection necessarily involves a delicate
weighing of competing concerns. This standard might be read improperly to elevate a property
owner's individual rights over and above the public's legitimate interest in the protection of
human health and the environment.

Would u w_Burea ies and 1 wsui

S. 605 would also require the creation of huge and costly bureaucracies to address
compensation requests. Title IT would greatly expand the grounds for filing judicial claims for
compensation where regulation affects private property. Title V would establish an administrative
compensation scheme with binding arbitration at the option of the property owner.

Agencies would need to hire more employees to process compensation claims, more
lawyers to litigate claims, more investigators and expert witnesses to determine the validity of
claims, more appraisers to assess the extent to which agency action has affected property values,
and more arbiters to resolve claims. The sheer volume of entitlement requests under these
schemes would be overwhelming. The result would be far more government, not less.

akings Impa nalvsi uirement In Titl W t iv t]
Bureaucratic Red Tape

Section 403 (a)(1)(B) of the bill would require all agencies to complete a private property
taking impact analysis (TIA) before issuing "any Policy, regulation, proposed legislation , or
related agency action which is likely to result in a taking of private property ." The
Administration firmly believes that government officials should evaluate the potential
consequences of proposed actions affecting private property, and we currently do that pursuant
to Executive Order No. 12630, issued by President Reagan.

Because S. 605 would establish such a broad definition of "taking," however, Title IV
would impose an enormous, unnecessary, and untenable paperwork burden on many aspects of
Corps operations. This inflexible and unnecessary bureaucratic burden would apply to all kinds
of government efforts to protect public safety, human health, and other aspects of the public good.
The bill would severely undermine these efforts by imposing an incalculable paperwork burden.
At a time when the Administration is reinventing government to make it more streamlined and
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efficient, Title IV would result-in “"paralysis by analysis" and generate a vast amount of
unnecessary red tape.

The specific requirements of section 404 of S. 605 are also disturbing. Among other
things, it would require agencies to reduce actions that are compensable under the Act to "the
maximum extent possible within existing statutory requirements.” By elevating property impact
above all other legitimate goals and objectives, section 404 of S. 605 would inevitably lead to less
effective implementation of any Federal program that affects property rights.

The bill's enforcement mechanisms' are unclear, but section 406 of the bill suggests that
actions could be filed in Federal courts to enforce the TIA requirement. Opponents of any
government action would use legal challenges under the bill to delay or defeat the action by
challenging whether an analysis must be done, whether every person with an interest received
notice, and whether the analysis is adequate. Such litigation would result in an enormous
additional burden on the Federal Courts' already overburdened docket.

dministrativ visj

Section 506 and 507 of the bill would require the issuance of rules to establish
administrative appeals for various regulatory actions under the Section 404 program. The
Administration has already decided to provide administrative appeals for a number of these
actions, including Section 404 jurisdictional determinations, permit denials, and administrative
penalties. A proposed regulation that will establish this appeals process will be published within
the next few weeks for public review and comment.

We believe, however, that it is ill-advised to require administrative appeals for certain
actions specified in the bill. For example, "cease and desist” orders and other compliance orders
under the Section 404 program may sometimes require a property owner to restore or otherwise
alter property. Under current law, an administrative compliance order under the Section 404
program is not subject to judicial review unless and until the property owner refuses to comply
with the order, at which point the DOJ decides whether to attempt to enforce the order in Federal
court. This system often results in prompt compliance and remediation, but allows for judicial
review if the owner believes that the order is improper. An administrative appeal, as required by
section 506, would create an unneeded and burdensome bureaucratic review that would disrupt
this streamlined process, have a chilling effect on prompt compliance, and prelude a quick
enforcement response to threats to human health and the environment.
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Conclusion

As currently administered, the Section 404 program respects the rights of the Nation's
property owners. The vast majority of landowners are allowed to use their property and realize
their development expectations — in a manner that protects important aquatic resources. An often
overlooked aspect of the "property rights" debate is the impact on other property owners of filling
wetlands. We have observed first hand where the Section 404 program has protected the rights
of adjacent and downstream property owners from flooding and other problems. In this regard,
we must recognize that fairness to landowners extends to all landowners and that individuals do
not have a right to harm their neighbors. -

Our position is that not only are S. 605 and other proposed compensation bills
unwarranted, but also that they would have serious adverse effects on the Corps regulatory and
Civil Works programs and on the general public. For the reasons set forth in this statement, the
Army strongly opposes S. 605.

As previously noted, we recognize that the Section 404 program can and should be
improved to make it more fair, flexible, and effective. This Administration, like no other before
it, has taken the initiative to address the legitimate concerns of all landowners. . We would be
happy to work with this Committee to facilitate additional improvements without disregarding the
need to protect the overall public interest, including the Nation's aquatic resources. Mr. Chairman

- that concludes my statement. I will be happy to answer any questions you or the Committee

members may have.
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Mr - Chairman and Members of the Committee. Thank you for the

I4

opportunity to testify today on proposals to automatically

- compensate ' property owners L far beyond what the Constitution

provides.  In my'testimony, I will examine in some detail the
effects of various legislative proposals, to demonstrate how such
proposals are a misguided response to concerns about environmental

and other regﬁlaﬁion on property owners and sweep SO broadly they
will seriously undermine critical health and safety protectioné.'
Pending legislation would undermine our many successes in health
and environmentai protection of the past 25 years and render our

future challenges pefhaps'impbssible &o meet. The American people
neither can afford nor desire any of these results, and, for these
reasons, EéA would fecdmmend that, in its current form, .the
President veto S.605 or similar iegislation. I will als§ focus on
thé Administration’s efforts to address such concerns using a more

carefully targeted approach to achieve the goal I know we al}»

‘share, of -ensuring effective public health and environmental

protection While respecting and enhancing the property rights of
all Americans.
Let me begin by stating thé obvious yet important predicate.

for our approach, which is that the Administration is strongly

committed togprivate property rights, both because the Constitution

protects them and becguse we believe they are a cornerstone of a
free society. Those who have suggested that the Administration,
because it opposes compensation bills, is somehow hostile to the

Fifth Amendment either do not understand the Fifth Amendment or do

not, or are unwilling to, understand the Administration’s position.



I. Environmental Regulation Today

For more ﬁhan ‘a quarter of a century, the Environmental
Protection Agendy,(EPA) has beenAimplementing environmental laws
that pfovide pro;ections for éll Americans—rpfotec;ibn of health
from crippling aix‘ pollution, disease-causing ~drinking wétér,
‘dangeroué toxic emissions and hazardous waste disposal. These
efforts have beenlefféctive.A'We no longer have rivers catching on
fire. AWatér.bodies that used to be virtual_sewage dumps are now

vital, thriving places where people swim and_fish——Bbston Harbor,

~ Santa Monica Bay, Puget Sound.

Our skies are also cleaner. In virtually every city in this
country, the air is cleaner. than it was 25 years agd.»'Smog and
carbon monoxide are down. By banning lead in gasoline, we reduced

the level of lead in the air by 98% and protected millions of

. cthildren from permanent mental damage. In just the last two years,

we have reduced toxic air pollution from chemical piants by 90%.

We've protected the public and the enviromment from toxics, such'as

DDT. ~ Industrial emissions of toxic chemicals have decreased,

hundreds,of~toxic dumpsites have been cleaned_up; and the creation
of new hazardqﬁs sites ‘has all but halted. Today’s new cars use
only a third as much gas and emit 90%'less-pdllution. All across

the country, big induStries and small, now recognize that pollution’

.control and prevention is part of doing business responsibly'and

critical to our nation’s health and economic success.

Nevertheless, we need to protect these gains, and to recognize

that many environmental problems still remain to be solved. With
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"all the progress we’ve made, 40 per cent of our rivers and lakes
‘are still notisuitable for fishing or swimming; more than 1000
-warnings_are in place, telling people not to eat the fish they
catch in theii local streams. Thirty millionmpeople in the U.S.
get their drinking water from systems that do not meet public
heelth étandards. In Milwankee, hundreds of thousande fell i1l
efrom contaminated drinking water, and 100 died. Asthma is on the
rise, and 40% of the population still lives in areas where the air
is dangerous to breaﬁhe.‘ One in four Americans'iives within a few »
miles of e toxic dump.

So much'work'remains to be done. Compensation bills would
cripple EPA’s efforts to address remaining problems, and threaten
to undo the successes we have had. While not outwardly admitting
thie result,:this legislation would fundamentallf reexamine the
moet basic premises for tough and protective national environmental

standards.

II. Problems with Automatic Compensation Bills

Our difference with proponents -of compensation bills is not
over the end;'protecting private property rights and ensuring that
:the guerantees'ef the Fifth Amendment against uncompensated takings
' of private pfoperty are fully implemenﬁed, but»with the means for
doing so. IAbelieve cempensation bills do not allow us to strike
the belance the Cenetitution‘prpvides between the needs to protect
our natien's environment and to proeect private property; instead, .

they force the false choice of doing'one or . the other as if the two



. were mutually exclusive. 1In reality, a healthy environment is

critical to protection of property values, which depend in large
measure on clean air, safetwater, and the like. - In the‘loﬁg.run;
compensation bills will seriously ‘undermine environmental
protection, and thus reduce pfotection for all private property,
particulafly:for Americafs.hbmeowners,.nearly 95% of whom live on

lots of five acres or less. Moreover, it is the genius of our

- constitutional system that we can protect both private property and

vital public interests.
There are two principal compensation bills now under

consideration. HR 925, passed by the House, has a purported

‘compensation threshold of 20%, defines property .to include land and

- water rights, and applies to federal action to protect wetlands and

endangered species (and to certain federal water programs). S.

- 605, which is now before the Senate Judiciary Committee, has a

purported 33% compensation threshold, and applies to. any féderal_‘
action (aﬁdAsoﬁe state actions) affecting any type of property.
Despite their. differences, the bills are based on common,

flawed assumptions that mean they will -adversely affect property

*owners and the'_public. I: will.'emphasize in particular‘_four

principal problems with compensation bills. First, they reject the

- Fifth Amendment effort to provide fairness to the property owner

and the public, in favor of a one-size-fits-all mechanical formula
that effectively creates an entitlement for property aners
whenever certain conditions are met. Second, because they provide

only narrow, nuisance-based exceptions to the compensation
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» requirement, in many cases, they will force the government to

choose between paying polluters not to pollute and tolerating

activities that harm or threaten public health, safety or welfare.

‘Third, they will undermine the careful balance Congress has struck

in individual environmental statutes and needlessly complicate the
regulatory process. Finally, they will create perverse incentives
that will discourage cooperetion between government and property‘~'

owners to find constructive ways of protecting the environment -

while meeting the needs:of'property owners.

1. No Attempt at Fairness
‘The Fifth Amendment standard for compensation is fairness:

whether, in light of all the circumstances, it is fair that a

particular propertylowner should bear the cost of regulation, or
“whether that cost should be borne by the public as a whole.

‘Compensation bills, however, reject this etandard in favor of an

extreme formula that would pay out billions of taxpayer dollars

without regard for whether cempensation is fair to the public or

. the property owner.

- The bills’ most radical departure from the Constitution. is in

providing compensation solely oﬁ the basis of a mechanical formula

-purportedly assessing.the economic impact of the regulatory action

on the xégulated-property.' This formula . does not explicitly
consider, among other important factors, the price tﬁe owner paid
for a property, the expeetations the owner hadewhen acquiring.the_

property, whether the uee tﬁe aner proposes is reasonable under

the circumstances, or whether the owner is able to earn a



reasonable rate of returqlgn the property. This could force EPA to
spend huge sums for éoﬁpénsatiqn, regardless of whether or.not'
compensation is fair to the property owner or the public. It could

even compensate property owners who continue using their property

- as they always have, for example for agriculture, while claiming

compensation for reguiation that prevents them from making some
other more lﬁcrative use, such as commercial deveiopment.

"The focus QnAan*"affedted,portion" of propefty also.fejects
any consideration of fairness. It would require compénsating the
owner of a 1000 acre parcel for regulation affecting a single acre
wétland.on_that parcel if the wetland is claimed as the "affected.

portion." In many cases, owners who have suffered a minor loss

'will be able to "segment" their property, to establish a loss of

20%, 33%-j-orleven 100%--to a specific "portion," and the bills
identify no limits to how small a portion can be considered. 'In
practice; this will meanlthat virtgally any federal regulation can
trigger compensation.

A focus dn the whole parcel, rather than just én affected
portion, ié necessary to‘ensure fairness. Thus, the owner of a
large tract} some fraction of whiéh has been subject to

restrictions, is still likely to be able to make productive and

.profitable use of the land. Indeed, with adaptive and innovative .

modern ‘techniques stimulated by local land use regulation, such as
clustering-of housing units to preserve open space, owners often
end up with deVelopments.that are highly pfofitablé and attractive

to buyers, even though not every acre can be developed. Such
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v =- ——owners should not be compensated

——

Compensatlon bills are also unfalr to taxpayers because they-

ignore the role of regulation in creating and protecting property
value. ' They forcelthe taXpaying.public to compensate property
~ owners when regulation limits changes in use that enhance Value,
but do nothing to assure the public a-share of the benefits when
government action -- as it so often does in our complex society -;
increases.property value by providing infrastructure and protecting
public brder, human health, and-the quaiity of the enVironment. In
addition, compensation bills effectively force the governﬁent, that
is, the_taxpayers, either to bay property owners for following the
law erlto refrain_from enforcing the law. This will inevitably
erode government’s ability to use its regulatory authority to
protect and enhance'property valnes for all prebertyiowners.
| S. 605, with its exceedingly broad reach,  ignores other
“aspects of fairness as well. The bill’s broad language opens the
possibility that private parties ean create or define property by
forﬁing“"understandings," by invoking "custom" or "usage." This
could mean, for example, that where permits are typically renewed,
a property owner might invoke "custom" to claim a property interest
'in’'a renewal or wnere an activity-has been tolerated in the past,
.owners might invoke "usage" to demand compensathmi‘for future
restrictions.on the~activity. Even if such claims are ultiﬁately4
rejected by the conrts, the bill’s vague andvopen—ended definition
of property will create chaos and confusion in the meantime.

Equally radically, S. 605 also would pay prdperty owners for



economic impacts thé.t hafre never been protected by tl;é Fifth
Amendment. Specifically,.the bill could prpvide owners with
compénsatibn for "business losées." It is difficult to assess the
impac; "or Adefine ‘the practical 1limits of  the unprecedented‘
suggestion ‘that it is somehow the job of the government to insure
aéainét all "business lésseé."

2. Nuisance

'A. A Narrow Exemption

The compensation bills include specific exemptions that,

because of their narrowness, ambiguity, or both, will not allow for

adequate _protection"of human health, public safety, the

_environment, and other vital concerns. As a result, in many cases

they would force the federal gdvernment'to pay property owners to
refrain from activity that is harmful to society, in some Cases

paying polluters not to pollute; this would seriously undermine

‘effective environmental protection.

Both bills relieve government of the obligation to provide

. compensation when it regulates activities that constitute nuisances

under.state'cbmmon laW-principles. While this exemption sounds

‘like a. simple, .straightforward way of avoiding compensation to

persons engaging in activity that is harmful or socially.
unacceptable, itliS'anything but. In practice, the nuisance
exception may not reach many_éuch activities. This exemption goes.

to the heart'of.Cohgress’.long-standing rationale for enacting

federal health and environmental protections in the first instance

-- to address problems that could not -be adequately or uniformly

8



addressed under state nuisance law.

For example, some courts have rejected state nuisance claims

seeking to remedy the préblems-created by leaking landfills or

underground storage‘tanks or activities on one property that caused
flooding'oh a neighboring préperty -- even where these mightjbe
plainly covered by federal environmental legislation. The ﬁuisance
exception'in these'biiié would'typically apply only to actibns that

cause demonstrable immédiéte harm to specific property. Thus it

.may not reach actions whose health and safety risks are long-term,

as is often the case with discharges of pollution into air, land, .

or water. Similarly, it may not cover actions whose principal ..

threats to health and safety are cumulative, as where an individual

use of a pesticide or discharge of a pollutant does not, by itself,

cause Significant'harm, but the frequent repetition of the action

has serious consequences.
Similarly, nuisance law may not fully protect those who might

be particularlyf sensitive to the harmful  health effects of

pollution, inéluding children, pregnant women, and the'elderly.

_ Further, it may not apply to actions whose harms.are suspéctéd but

have not been conclusively documented, forcing the public, rather

- than the property owner, to bear the risk of any unéertainty.

Finally, some critical public safety activities, such as interstate

pollution, are goVerned'solely by federal law, and thus would not

be covered by a state nuisance law exemption. In addition,. nuisance

law is notofiously'uhcertain; far from establishing a bright-line.

‘standard, a nuisance test will make it more difficult'forlboth



regulatorswand property owners to deﬁermine what actions éan bg
regulated wiﬁhoﬁt compensation. Finally, since nuisance law varies
from state to state, a state nuisance exemption could lead td major
differences in the level of environmental protection from one state’
t;o another -- and an intrusive look by federal assessoré and
federal courts: at .how state nuisance provisiohs ~should be
interpreted-for purposes of this legislation.

HR 925 also exempts regulation whose "p;imary-pﬁrpose ..,-is
to prevent an identifiabie"'"haZard to public health or safety; or

damage to sbecifié property." The "hazard" exemption is
apparently meant to cover agtivitieé‘that would not comé within the
definition of_nuisénce. However, the exemptibn is worded in novel
language whose meaning is unclear. Thus it may not apply to
activities that will reduce or control a hazard but cannot
-"preVent" it entirely. It is also ﬁnclear at what point a long-
ﬁerm or cumulative fiék:constitutes an "identifiable" “haia:d"b or
what constitﬁtes “identifiable ...damage to specific prope;ty.ﬁ
Ultimately, the "hazard" exemption raises many of the saﬁé issues
concerning cumulative and'long-term impacts as nuiséncé law, and it
seems more likely pb'create'confusion and'uncerﬁainty thén to
remédy the limitations of nuisahce law.
B. Compensatibn td Prevent Harmful Activities

Particglarly'with=s. 605, the 1imitations of the'nuisénce
exemp;ion ‘could require EPA to compensate.‘a, wide variety of
restrictioné imposed to protect public health, safety, and the

environment by cohtrolling pollution.
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For example, uﬁde;“S:»GOS,'taxpayers could be forced to pay

staggering sums to the owners of industrial sites to refrain from

emitting damaging air pollutants. Title I of the Clean Air Act

requires that major new sources of air pollutants wishing to locate

in areas that are'already in violation of air quality ‘standards

must obtain "offsets" of pollutants from other sources so that the_.

total quantity of pollutants in the area does not rise. This

. increases the costs of operating facilities, and thus could give

rise to claims under S. 605. Moreover, this restriction would be
unlikely to fall within the nuisance exception because the effects

of these pollutants are cumulative, 'long-term, and widely

~dispersed, and because their emission is tolerated under certain

qircumstances. Similarly, in order to control damaging acid rain,
EPA requires "allowances" of sulfur dioxide emissions;" EPA will
reduce these allowances over time. ~Such pollution may be

transported. over large distances, cumulate the effects from many

sourcés, and be influenced by complex weather patterns -- so any

one activipy may not alone be immédiately damaging, or any one

state’'s nuisance provisions may not suffice to be protective.

Under similar reasoning, this program could give rise to

compensation claims.

de protect tﬁe public, EPA ‘also imposes requirements for
accreditation, training,_énd notice for lead and asbestos removal.
Businessgs'could seek compensation for the'increased:COSts of
worker t#aining and mofe éostiy rempval processes and any resulting

reduction in profits, and home and aba;tment owners could claim
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that the notice requirement affe¢ts the marketability of their

property. Because these prbgrams address hazards that are

'primarily long-term, they might not come within the nuisance laws

of some states. Howevér,‘they provide protections vital to public
health, especialiy for children, who are particularly vulnerable to
the hazards posed by lead and asbestos.

EPA also imposes critical restrictions on uses of pesticides

- and similar products, in some cases with outright bans, such as for

DDT, and sometimes by restricting uée. Such restrictions arguably
may reduce property value and .trigger compensation claims.

Moreover, because the principal effects of some of the regulated

products are cumulative, such restrictions might not fall within an

exemption based on state nuisance law.

Further, EPA sometimes imposes uniform national regulations to

ensure an adequate margin of safety for the public. For example,

to protect drinking water supplies, EPA requires the monitoring of
groundwater near waste disposal facilities. If the monitors at a
particular site established that no contamination had"occurred, the

operator of the facility could seek compensation for monitoring

'costs; using the evidenceuobtained from monitoring to demonstrate

that, in fact, no nuisance existed.

Finally, tb ensure full protection to the public and a margin

of safety, some statutes and regulations require use of the best

available pollution control technology. However, even though
achieving such standards is feasible, if it reduces the

préfitability of a property,_the‘owner could claim compensation and
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| defeat a nulsance exemptlon if some other, less costly and

- -’"._

effective standard would be adequate to av01d creatlng a common law
nuisance.
Similarly, HR 925,‘even with its "hazard" exemption, will

require compensation to prevent activities that interfere with the

- J.mportant functlons wetlands perform in protecting the publlc

Spec1f1cally, in thelr natural state, wetlands enhance the ablllty
of watersheds to absorb water without harmful floodlng, and filter
a wide range of pollutants, including pesticides and.chemical
fertiliiers; from entering Qroundwater used for,drinking; They
also protect aquatic life, including fisheries.on which many jobs
may: depend It 1is ordlnarlly' not p0831ble to document with
specificity the connection between a 81ngle wetland development.
activity and a specific instance of unusually severe flooding,

degradation of drinking water, or lost‘productiyity of a fishery

(with resulting job losses). Thus, wetlands development often

would not constitute a common law nuisance or a "hazard."

Nevertheiess, wetland deveiopment activities have real

‘consequences, not only for ecosystems in a general sense, but for

very'specific people whose safety and liyelihoods depend on the
abiiity of wetlands to continue performing their natural functions.

At bottom, government does not engage in wetlands regulation to

'arbltrate between abstractlons ("property rlghts" versus the

"env1ronment") but among the dlfferlng needs and rights of various =
people, many of them property owners, who will be affected in a

host of ways by wetlands activities. The problem with compensation

L
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formula that mechanically tilts the balance in favor of one type of
'citizen,uﬁroperty owners éeeking to develop their property, wi;h
‘only the moét narrow cbnsiderétiqn of the needs of chers whose
health, safety, economic secﬁrity, and well-beiﬁg‘may depénd on
reétraints on dévélopment. 'In reality, the only way>to>find the
_?roper balance,.ﬁo protect the rights of all Americans,‘is by
loocking at each proposalv on its. merits, as sound régulatory
programs do, as ;hé courts do iﬁ'takings actioﬁs, but as automatic
compensation formulas most emphaticélly fail to do.

3. biSruption of Cri;ical Protections

| .Despité the care and.balance Coﬁgress has struck with éach of
its'piéces of environmerital 1egislation, automatic compensation
bills will diérupt, existing- regulatory programs by creating-
uncertainty, - confusion, and instability. Ultimately, ;his will
cause reguiatory gridldck,.éreaping problems not just for federal .
and state regulétors, but for the regulated community as well.

S. 605 appropriates the"language' of regulatdry reform
legislation to 'impose "deCisionai criteria" that woﬁld create a
"supermandate" elevatiﬁg priVate property éoncerns above all
othersh The iegisiation would prohibit EPA ffomAenforcing'any
1egislatibnl which might require an "uncompensated taking"" és
‘defined by the act. This vague provision, cduﬁled with'a!required.
"lookback™" at_all existing,:egulations to redress any pfiVate'

property impacts, could serve as a bar to critical protections
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despite.- Congress' considered judgment that EPA is required to

impose . necessary and appropriate limitations on property use

affecting others.

ProViding automatic compensation under thé bills, in addition
to costing taxpayérs biilions, will drain'EPA program budgets and
significantly reduce EPA’'s ability to perform its mission of health
and envifonmental protection,'as-méndated by Congress. Both bills
diréct, with varying degrees of specificity, that compensation
payﬁents be'made out of funds apbropriated'for agency operations.

As'a result, a large number df cléims-—or a few large claims-—.
against a particular program could threaten the operation of that
prograﬁ. 'Thus, if, for example, the Clean Water Act Section 404
program or the pesticide licensing program exhausted appropriations,
by paying cdmpensation claims, they could be forced}to suspend
operations. 'This may mean that ﬁo permits could be issued for use
of.wétland property or no iicenées could be granted for uée of new
peSticides; 'Moré generaliy,lto the'exﬁent an agency diverts
resburcés from implementing a .program to compénsating property

owners, it will have fewer resources to assist property owners, by

providing them with information or processing permit applications.

Proponents assume compensation bills will cut down regulation
because regulators will feel the economic pain of paying claims.

If this does occur, the Agency will effectively be'compromising

environmental prdtection.fbr the entire public, in order to reduce N

regulation of the property of a few prbperty owners. However, in

many cases cutting back on regulation may not be a realistic option
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for the Agency ”-because the environmental consequences of such
cutbacks would be intolerable'and because Congreésional mandates-
méy compel the Agency to act, and leave it without the discretion
to refrain from acting. Finally, attempts to cut back on
regulation may be subject to judiéial challenge by citizens who
believe the reduced regulation does not satisfy the Agency’s legal
‘obligations; The net result will be to create regulatory
instability.and uncertainty. | o

In addition, a vast compensation bureaucracy of appraisers;
-negotiators, arbitrators, and litigators will be needed to
establish and administer a‘compensatién and detailéd assessmenf
prégram. The costs of creating this new bureaucraéy wduidAalso be
borne by the Agency, presumablygcominngut of its operating budget,
which would further' reduce money available to discharge its
.respbnsibilities for protecting health and the environment, '
inéluding issuing permiﬁs. |

- In addition, the bill would.aiso allow litigation to enforce

_its assessment and other prescriptiVe tequifeménts.ét any time
within six yeafs Of’.' the éhallenged action. This will create
enormous disruption and uncertainty, by fundamentally altering
longstandiﬁg and carefully tailored ﬁpreclusive revieﬁ" provisions
iﬁ many environmental staﬁutes;

Fdr example, undef the Resource Conservation and Recovery Act,
any challenge to a final ruiemaking must be fiiéd in the Céurt of
Appeals for the D.C. Circuit withip“90 days of the publication of

the final rule. 42 U.S.C. Section 6976. After that time, the

16



iegélity of the rule cénnot be éhallenged. Such provisions ensure
that challenges to these regulations are heard swiftly, providing
certainty to béth regulators and regulated entitiés, including the
State agencies thatvadopt the federal regulations over time. S.605.
arguably would extend ﬁo six years the timé for challenging an
agency action.

A court action that invélidates a rule after many years can
throw a whole program into chaos--the rule could aireadyihave been
adopted by dozens of states, applied in numerous administrative and
enforcement actions, incorporated in hundreds of.permits throughout
the 4nétion, and used as the basié for additional, 1later
regulations.

In‘ addition, S. 605 includes a provision .that could
fundamentally and adversely reorder the carefully' crafted
relationship between'the'federalAand State governments Congress has
directed_in the'implementétion of environmental programs. This’
prévision would fequire the federal government to _provide
compenéation for action by a State agency that: carries out or
enforces a prog?am required under' federal 1law; is . delegated
édministratiVe or substantive responsibility wunder a fedéral
program; or receives federal funding to implement ‘a staté
regulatory prbgram. |

The impact of this liability scheme will be devastating'ﬁq
State/fedefal.'relatibnships in implementingv federal and state
envirqnmental-programs.'.Cur:ently, in lafge part, Staﬁe agencies'

administer the major environmental programs, including the Clean
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. express intent of Congress in enacting these laws, EPA has

developed strdng partnerships with Staté governments and has, over
time, delegated much of the day-to-day permitting, enforcement, -

inspection, and regulatory actions under these statutes to the

‘States. The States also receive federal grants to administer these

federal environmental programs and to develop state environmental

‘programs.

Whether it be all of the state planning and pollution control
requirements under the Clean Air Act’s State Implementation Plans

(SIPs) or the issuing of'RCRA'hazardous waste permits, EPA could no -

'~ longer -- under S. 605 --.leave the basic administration of federal

envirOnmental laws to the States. These day-to-day State actions
are likely to diminish "property" values, as defined'by'this'bill,

and thus could create enormous financial liability for the federal

government. Nor, for the same reason, will EPA be able to provide

federal funding to States to develop state environmental programs.

Rather, to avoid' federal liability for state actions, EPA would

need to either withdraw ;uthorizatioﬁAénd funding of States to-
implement these lé.ws or _subject each State action to intense
scrutiny. Since”intrusivé oversight is likely to be impractical °
for EPA and unacceptable to State program managers, withdrawal of
funding-and delegaﬁion seems more likely.

Withdrawal of delegation will lead to confusion and éomplexi;y

in administration of these programs-f-for  example, regulated

parties will again be subject to the reQuireménts of both federal
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and State: law. Withdrawal of funding may create new "uﬁfunded
mandétes" for Statefgovernments and may cripple develbping State
environmental programs.

S. 605 also contains a provision that could be read to impose
broad restriéﬁions on‘EPA'entry onto'private property,rseriouély
undefﬁining EPA’Ss ability to investigate criminal éctivity and
other violatipné of‘environmehtal laws that could endanger the
public. One provision (§ 504) prohibits EPA from entefing private
propefty td collect information regarding the property withbut the
consent of the pfoperty owner, -while another.(§ 505), restricting
use of data obﬁained én property, applies only to Section 404 of
the Clean Water Act. Because Sectiqﬁ 504 -is not, by its terms,
limited té_the Clean Water Act, it coqld be construed to prohibit
entry.for purposes of implementing any agenéy regulatory program.

Property owners who withhold consent to ehtry could thus prevent

,EPA from protecting public health by responding to chemical spiils,‘

assessing hazards from air or water pollution, or investigating
sources 6f groundwater'contaminatiéﬁ, no matter how serious the -
environmental problem. Moreover, limitations on EPA’s .entry

auﬁhority are unﬁecessary since .existing law protects property
owners from unwarranted property entry. Further, the.requirement
under‘Sectiqn 505 to provide owners with access to information
collected 'Qn their property before using- that infqrﬁation tQ
implement Seétion 404 of  the Clean Water Act would further

undermine Section 404, particularly where the information at issue

" is part of a criminal investigation.
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4. Disruption of Positive Innovations in Environmental Management

e
-

The bill ’Qill create perverse incentives ‘that discourege
Acooperation between property'ewners and regulators to find ways of
ellpwing development while protecting ;he envirbnment. It
guaranﬁees compensation for projects that wviolate regulatory
requiremeﬁts, and creates strong.incentives to maximize the impact
of regulatory restrictions (to increaee compensation claims), while
doing nothing to encourage projects that comply with regulations.

Now, When a proposal will lead to environmental problems, the
Agency and the property owner'often can work to find ways to modify
the project so that it proceeds without undue environmental impact.
For example, a wetlands deveiopment proposal might be modified by
changes that reduce its dimpact on tHe wetland or that create
wetland valuee elsewhere to "mitigate" the impact of a particular
development. Ideally, this can produce co—operative "win-win"
_soiutions that allow the owner to achieve all or most of the
Objectives of the éroject while minimizing harm to the environment.
Creating such solutions is a key,element of thie Administration’s
efforts to reinvent government. | - ‘ ‘ - o

.The bi1l's perverse ihcentiveé would-stifle effofts'to find -
such solutions. Owners th refuse to cooperate are rewarded by
'being fully éompensated for the vélue.their property would have if
it.were"cbmpletely unreguiated. ByAcontraet, cooperative owners
may find themselves'worse off for abcepting and accommodating
themselves to the costs of regulation, particularly if their

codperation causes the impact of regulatibn to drop below the
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Even more perversely, the bill rewards proposalé that are noé— iﬂ"":;
~realistic or feasible. Ordiharily, an owner who proposes to make |
a particular use of a property must finance the project, risking
éapital, with the possibility that the project will lose money.
Sound projects often succeed, and théir developers.profit, while
imprudent ones iikely fail. Under this bill, however, a property
owner cah avoid financial risk entirely by proposipg a pfoject‘that.

would violate government regulation and then claiming compensation.

III; Regulaﬁory and Wetlands Reform
Coﬁpensation bills are offered as a "solution" to "problems"

whose existence is supposedly demonstrated by widely circulated
anecdotes of. property owners‘frustrated by government regulators.

These anecdotes almost invariably deécribe gévernment actions in
the 'pasf,- dﬁrihg' previous Administrations.. In addition, the

énecdotes; which are often incomplete or-misleéding, are offered in
place of sound data documenting the‘adverse economic impact of

régulation. In fact,. the availéble data do not support the claim
that government regulation is having a_widespreéd, devastating
effect on pfoPefty vélues.' However, the_Administration recognizes

that régulation' could be more efficient and has created
difficulties for some small businesses(.farmers, and homeowners.

We are strohg1y~ committed to reducing those difficulties ‘by
achieving' our: ﬁatioﬁ’s health and environmental goals through

cheaper, smarter, more flexible, and less intrusive means.
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We_believe that the best approach to legitimate concerns of
property owners is to create meaningful regulatory reform -- in

this way avoiding excessive and unfair burdens on property owners

in the first instance. We at EPA have undertaken important efforts

to reduce the burdens on small businesses and other property owners

by focusing on ultimate environmental goals and enhanéing the

- flexibility of those who are regulated in achieving those goals and

reporting on their activities. Our recent Superfund policies for
prospéctive purcnasers concerning contaminatéd aquifers -- issued
just last week and designed to taiior EPA's actions to truly liable
parties while freeing other property aners to put their land to
productive use -- are perfect exémples nf this approach.

The hallmark of this Administration has been our efforts to
bring together all affected parties to find comprehensive common
sense -solutions to enyironmental problems -- such as with our
Common Sense Initiative. 4Unfortunately, $.605 and similar
legislation threatens to adversarialize the process and accomplish

just the opposite -- by creating'perverse incentives for property

‘owners to .either use their property in conflict with their

' communities, or to be compensated for their inability to do so.

On' March 16, 1995, President Clinton announced the

Administration’s ‘program to reinvent environmental @ regulation.

"Under,this program, EPA is working on a set of 25 high priority

actions designed to address problems with existing regulations and
develop innovative alternatives to the current regulatory system.

Many of these actions are specifically designed to aid small
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businesses’ and property owners’ compliance with environmental

regulations.
Among the priority items are policies which will rely on
market-baséd incentives to enhance efficiency in environmental

protection--such as air emissions and water discharge trading;

reforming basic programs to correspond to good science--such as-

refocusing RCRA and the drinking water program on the highest
risks; building partnerships with states, tribal governments and-

local communities through more flexible funding mechanisms and

| grants; cutting red tape by reducing paperwork requirements in all

programs; encouraging . compliance with environmental_ laws by"
pro?iding'incentives for'seif-pdlicing and assistancé to small
businesses and coﬁmunities; and providing greater public access to .
EPA inforﬁation. |

EPA is also developing alternative regulatory coﬁpliance
strategies‘to help small. businesses and property .owners. EPA is -
sponsoring demonstration projects that'Aencoufage techn@logical
innovation and develope new, more flexible management tools_fdr
compliaﬁce[ éuch'as phird-party audits and multifmedié permitting.

As for wetlands, I belieVé our»hation's wetlands protec;ions_
are working'for‘the~vast majority of Americans, particulariy our
natioﬁ's'64 million homeowners, nearly 95% of whom live on parcels

of five acres or less. . They are working because they provide

critical protections that all property owners need--such as

preventing flooding and cleansing pcllution--at the same time the

vast majority of property owners with wetlands are able to use -
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their property as they see fit.
The wetlands pfogrmm is a good model of the economy and
environmental protection working hand in hand. Of the estimated

100,000 activities that occur in wetlands areas annually, half are

_-covered_by'general permits that do not require the property owner

to notify the federal government at all. Of the 48,000 who do

apply for permits, most hear back within days, and.can_do‘as they

desire with their property. Indeed, only 0.7% of requested permits

were denied.
That is not to say that the wetlands program always works as

well as it should--it has at times frustrated small landowners,

-farmers, and ranchers. As noted above, the Clinton Administration

is reinventing the way it does its regulatory work by ensuring that

'its actions make good sense and are done fairly and efficiently.

As part of this reinvention effort, the Administration has already

taken extraordinary steps to reform the wetlands program. Nearly

- two yeérs ago, the Administration--after intensive consultations

with = landowners, industry, states, tribes, scientists,

- environmentalists, and several federal agencies--instituted

significant changes - to the program. -The Administration Wetlands
Plan is a common sense, wdrkable!set of administrative initiatives
desiéned to better coordinéte Federal Qetlands'policy with State
andlloéal éfforts, be more flexible for_the landowner, and be more
effective,in targetiné'protectipn at valuable wetlands.

As a reflection of President Clinton’s understanding that

- projects on private property with ndnor'impacts:should not be
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subject to the same detailed permit review as more complex
proposals that affect larger areas, the Administration has acted to
reduce the regulatory burden on small landowners. In particular,

two new approaChes_directly ease the fegulatory burden on small

- landowners attempting to carry out routine projects on their

property by eliminating or reducing permit review.
First, the Corps, in consultation with EPA, will soon issue a
new nationwide permit that allows landowners to affect up to one-

half acre of non-tidal wetlands for construction of single family

" homes without applying for an individual permit. This geheral

permit applies to actions to build or add on to a home, and also

covers such features as garages, driveways, and septic tanks.
Second, EPA and the Corps have directed their field staffs to
streamline the regulatory process for projects that do require

individual permits. The agencies have made clear that those

‘seeking to build or . ekpand homes, farm buildings, or small

. businesses that affect less than two acres of nontidal wetlands

will generally be required to look only on theif own préperty for
less damaging alternatiVe éiteé for small projects; off-site
alternatives néed'not,bé considered. |

‘Along with these éhanges, EPA and the Corps have directed
their fieid stafflixﬁ'bé more flexible in ‘wetland permitting,
emphasizing that all wetlands are not the samé;'to'reduce the
regulatory bﬁrden 6n landowners who wiéh to accomplish projects

with minor impacts. Also, the Administration ‘is developing a

.Section 404 administrative appeals process so that individuals can
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seek review of jurisdictional determinations, administrative

penalties, and permit denials without having to go to court. In

'addition, the Administration’'s 1995 Farm bill guidance included

proposals to use the’' programs of‘USDA in support of creating and

‘using mitigation banks in agriculture.

The Administration Plan also endorses the expanded uéevqf

mitigation banks for compensatory mitigation”under the Section 404

and Swampbuster programs within an environmentally sound management

frameﬁork. The Clinton Administfation . is encouraging mitigation
banking, especiaily when developed within the context of a
wétershed planning ' effort, becausel it. is an extremely cost-
effective tool  to reduce -permit delays and.‘provide greater

certainty  to permit . applicants, while ensuring more

- environmentally-effective compensation for adverse project impacts.

Draft national ~gﬁidance was published‘ in the Federal Register
sevefal nwﬁths.ago for public review and comment, with final
éﬁidance’due out shortly.

Another key aspect of the Adﬁiﬁistr?tion Plan is to reduce the

regulatory burden on the nation’s farmers. At the heart of this -

effort is a commitment across all Federal agencies to ensure that

" the Section 404 and'Swampbuéter programs'operate_consistently and

without duplication. The Administration has already taken key

. steps toward fulfilling this commitment by developing an agreement

among EPA[ and the Departments of the Army, the Intérior, and
Agriculture to ensure that the.natibn's farmers can rely on the

USDA Natural Resources -Conservation Service’s wetlands
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jurisdictional determinations on agficultural lands for purposes of
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‘both programs.A Seérétéry Glickman reéently announced that all
wetland déterminations completed since the 1985 Farm Bill,
includin§ those determinations  that agricultural lands are not
wetlands, Qill remain valid for purposes of both Section 404 and
:Swampbuster. The Seéretary's announcément also clarified that,
until completion of the 1995 Farm Bill, new determinatioqs'will
ohly bé carried out at the request of the landowner. -

In addition, the Administration's 1995 Farm Bill guidanqe
proposed major changes to the Swaﬁpbuster.provisions of the Food
Sepurity Act. These propoéals include. changing Swampbqstefs
eﬁphasis ffom protection of individual wetlands. in agriculture to
,proteétibn of'significantAwetland functions and values using a set
of flexible 'bolicies focused on making thek program ‘work for
farmers. |

Also, the Administration issued a final rule that affirms the
exclusion of an estimated 53 million acfes of.prior converted
croplands, as defined by the Food Security Act, from bie;n Water
Act jurisdictioﬁ. 'Theée are areas that, prior to Deéeﬁbei 23,
1985, were hydro;ogicaily manipulated and éropped té the extent
that they no longer perform the weﬁlands functioné they did in -
their natural condition. 1In addition, the Corps is deveioping a
nationwide permit‘that.will allow farmers to converﬁ wetlands on
their farms without being sﬁbject to regulation 'uﬁder either
Sectioﬁ 404 or~Swampbuster if the conversion has no more than

minimal environmental effects.
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—  __ The Administration Plan 'recognizes the critical. need t
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'Tﬁcreése state and local roles in wetlands protection. This will
move regulatory decision-making closer to the people regulated and
the resource to be protected, reduce duplication among wetlands
protection programs .at different 1levels of government, and
stfgamline-the permit decision process.' Last year, New Jersey
joined Michigan in assuming'responsibility for implementing the
Sectiqn 404 program,'and EPA is currently assisting 6ther states és
‘ﬁhéy work toward program assumption; as. I indicated earlier,
pfovisions in S. 605 would effectively>discourage approvai of state
operé;ion of federal programs. AThe Administration also believes
that wetlands managemenﬁ deéisions need to be made within a broader
,Watershed context that ines State and local governments more
responsibility to.anticipate, réther than react to, wetlands iésues
and to taiibr solutions‘to local conditions.

Thé Plén also addresses concerns that the Section 404 program

is not responsive-to the unique circumstances in the State of

‘Alaska. EPA and the Corps have responded by adding flexibility éﬁ
implemehtatidn of the program,in“Alaska, for example by instituting
a process_ to iésué Section 404 permits for sanitation and
wastewateprrojects in Nativé communities within 15 days.  Over
fifteen projects were perﬁitted through this expedited process

during the first year it was in place.

IV. Conclusion

I believe the Administration’s reforms, if‘given a chance,
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will significantly alleviate the concerns of property owners over

excessive health and environmmental regulation. I also believe our

reforms follow the right approach to addressing the needs of

property owners, identifying specific regulatory problems and

developing appropriate ways to fix them.

To the extent Congress believes there are larger problems that
caﬂnot be ' addressed administratively, the solution is to make
meaningfulirefofms to the substantive provisions of the stétutes
that govern the programs.at'issue. Such reforms should not take

the form of providing automatic compensation -- with its own set of

severe problems -- but of establishing ways to avoid takings

cqncerns“in the first place. Our Constitﬁtion and our statutory
framework for pl.ibl’ic health and environmental protection ha‘ve -
serQed ourfnation well, and we‘éhould be reluctant to substitute
across—the-bqardAsimplistiq solutions that will elevate rhetoric to
unworkabie public polidy}-

I would be pleased to answer any questions the Committee may

have.
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