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Talking Points on Property Rights . 

The House has passed a bill that would require compensation whenever an action 
under the wetlands programs, the Endangered Species Act, or (for water) federal 
reclamation or land use laws, diminishes the value of a portion of a property by 
20%. An even broader bill is pending' in the Senate which would require 

. compensation for an agency ac:tion under any federal law where the value of a 
portion of a property falls 33%. 

These proposals are a bad idea because -

• They ignore the interests of other property owners and of the 
public. 

• They force <I, choice between imposing enormous costs on the 
. 'taxpayer or foregoing protection of the community a'nd the 

• . environment. 

• They require 'payment for losses that are speculative. 

• They ignore 200 years of Constitutional tradition. 
t.;· 

..• ,,' : They will crElate a claims industry that will enrich lawyers and 
appraisers and generate hug:'>-.1ew bureau~racies. 

': ;;. .. 

A propertyowil;;i~r never has hada~ absolute riCH~f'to use property without regard 
to the impact of-thaflise' 6n other landowners or the. community. Over a hundred 
years ago, the Supreme Court s;3id, "all property in this"~ountry is held under the 
implied obligation that the owner's use of it shall not be injurious to the 
community ... 

• The fundamental flaw in these bills is that in general, the only 
fact6t'which triggers the compensation requirement is whether 
the'Value of property is decreased.' . 

• This' "one-sizf~-fits-a"n prescription for takings cases ignores the 
array of other considerations to which the courts have looked 
for over 200 years, including the merits of the government's 
a.ction, whet~,er limitations were in place or could have been 
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anticipated at the time of purchase, and the impact of the 
a~tivity wr:ich the claimant wants to, undertake on other 
property owners. 

These bills will 'result in huge c:laims being made whe~e the Constitution does not 
require compensation, where the losses are highly speculative or where payment is 
totally unwarranted. . 

• The bills are drafted in such a way that a property owner will be 
. able to show a 20% or 33% reduction in the value of a_ 
"portion" of a property for <::ountless types of government 
actions. 

If an owner of a 1,000 acre parcE:l of landis denied a 
permit to fill a wetland' comprising only 1 acre: of his' 
propl3rty, he may file a claim under these bills with 
respE~ct to only the 1 acre of land, thereby mClkin'g the 
payment for a 200/0 or 33% loss in value threshholds 
alma st irrelevant. 

This is contrary to decades of Supreme Court cases 
whicih have looked to the impact on the property as a 
whol,~ to evaluate whether there has been a taking. 

• Neither bill requires a claimant to show actual losses. Rather, 
simply showing that a government action prevented the 
claimant frolm' undertakingsoine hypothetical activity at some 
time in the ,future could be sufficient to ~9l1ect from the 
government. 

, 
• Thegovernll1ent could be required to pay compensation under 

the Senate ibill if a claimant loses a government subsidy as 
might occur if water deliveries are reduced to, stop wasteful 
irrigatic;m pri3ctices that cause excessive runoff resulting in 
water.'p.911~t:ion. 

, • Exdeptions 'to compensation requirements in the bills would not 
be sufficient to prevent unwarranted claims. 

.. 
':!: 

The "nuisance" exceptipns provided in the bil,ls are 
technical and yery limited, and ordinarily do not cover 
cumulative or:ldng-term health and safety risks, civil 
rights protection or other vital protections. 
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• Other exceptions in the House bill are vague, full of 
potential loopholes and would be subject to endless 
litigation. ..' . 

If government is faced with thl~ Hobson's choice of paying questionable claims or 
, foregoing important health, safety and environmental regulations, neighboring 
property owners could be severely harmed. For example, prohibitively costly 
claims could' be filed where - . 

• Government requires controls on a strip-mining ope.ration to 
prevent toxic waste flowing in to adjacent rivers. 

• Restrictions are.imposed on the ·movement of animals and' 
plants nece:;sary to prevent the spread of dangerous disease. 

• Government prohibits the siting of a toxic waste dump adjacent 
to a school. . 

Indeed, these bills are so poorly conceived that a property owner could claim that 
the value of his/her property interests has been reduced where government -. 

• 

• 

Bans assault weapons {potential claimants include 
m~nufacturE~rs of weapons or 'ammunition> . 

Requires that a restaurant expand bathroom facilities to 
accommodalte persons in wheelchairs (claims for lost table 
space)' 

.'.'... ..0 .. 

• Re-routes aircraft to reduce ~ ~jse in residential areas (or 
refusing to rl!-route traffic) .. 

I 

• Establishes clcreage allotments and marketing quotas for 
. tobacco crops . 

These bills are budget busters. 

t, 

• The House bill alone would cost taxpayers over $28 billion over 
the next 5 YI~ars. 

.• The Senate bill is much broader in scope and will cost many 
times that amount. 

3 
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Contrary to popular belief, it is not the '.'I.ittle guy"· that would be helped by these 
bills .. The bills impose very sClphisticatedand complex .Iegal questions that will 
create a business boom forlawyers and appraisers and provide large landowners 

.and land specl:llators n.ew opportunities to file claims against the government. 

• . Hu'ge bureaucracies would be created to process claims. 

,While these proposals apply primarily to the federal government, it would only be a 
, matter of time before they also spread to state and local government activity as 
well. 

• Advocates vyillarguethat.if a 20% reduction in value standard 
is OK at the federal level, why not the state and local level as 
well? 

• Basic. zonir.!g and' other local land use planning functions of local 
government -. which represent more .than 90% of governmental, 
land use planning activity .- will become things of the past. 

• Citizens wi:i/ lose the 'abliity to control theqrowth and 
developmell! of their communities. 

There is a better way .. 

June 13, 1995 

• . We need to!. ,examine federal laws to change those tl1at 
unnecessarily burden landowners. 

:,. ~ . 

* The Administration already is taking steps to give 
relief, to most homeowners from th·e requirements 
of ·th;~ Endangered Sp~ies A~t~fld wetlands 
regulation. '.' ',' 

. . 

We n'eed to improve access to the courts for iandowners who 
have sufferl:!d a "taking" as defined under the Constit,ution. , 

. ~ .~ 

":". ""; 

• The Admini:stration has been working' closely with the court~ on 
approaches,to ensure that takings claims may be resolved 
quickly and efficiently, including. the use of alternative dispute 
techniques where appropriate. 

4, 
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FIVE FATAL FLAWS IN ALL COMPENSATION BILLS 

I. THEY SuBVERT 'PiE APPROPRIATIONS PROCESS AND THREATEN BUDGETARY' 
LIMITS -

By making claims payable'out of agency budgets, the bills 
require the .agencies to 'reprc;>gram' (to an unlimited and 
'unpredictable extent) m~nies appropriated by Congress. for specific. 
purposes. ,Proponents assume'- the bills will cut down regulation 
because the regulators will feel the economic pain of paying, 
claims ~'. In many cases, however, agencies do not have authority .not 
to act. Congress, by statute, requir~s certain actions. As a 
result; claims will be paid at the .expense of other programs the 
agencies are able to. cut. back: in . order to meet regulatory 
obligations. Appropriators lose contrQl'. On the other hand, if 
Congress appropriates money to pay claims, it wili open a budget-
draining money spigot. . 

- II • THEIR OIMINUTION-OF-VALUE PERCENTAGES ARE AN ILLUSION 

,.' 
.' 

How' can you vote' against a bill that compensates people who 
have lost a third or a halfof'their land's value? Because that's 
not' the way it will really work~ Through the inirac,le of what 
lawyers call "segmentation," the' bills would end up generating 
claims by oWners who have lost as little'as 1tor even one-tenth of 
1% of their land's value .. Here's what really happens: . 

Some bills--like H.R. 925 passed ,by the House.:.-provide for 
compensation when the value of "any portion" of a property has 'been 
re~uced by some, specified percentage, such as 20t. Senate bill S. 
605 has·a similar 33t "affected portio~"provision. But that does 
not mean one must sustain a 20t or.33% loss of value in order'to be 
compensated. }:'or example, if .one owns· 100 ac'res and there is one 
acre of wetland t.hat is denied' development authority (a l' loss) ,. 
under' this bill the owrier could claim a total loss to that' one-acre' 
"portion" and be compensated. Under such bills, owners will be able 
to claim for any and every loss of value, however small in total, 
by pointing to some small "portion" that is affected·. 

Even where the whole property is'considered, segmentation operates 
to let the owner' collect' even for loss of a small fragment o,f the 
property in question .. ' Let's. say a bill provides that an owner can 
claim' compensation . for, loss of sot or more' in value of its 
property. A company owns 250 acres, of which 12.5 acres' is wetland 
that it is not allowed to develop .. Has the company lost at least 
50% 6f its land value? It seems not. But if the 12.5 acres is "the" 
property against which loss is measured,' the company has lost lOOt 
of that property's value an<;l it gets compensation, even though it 
has made millions on the other 237~5 acres. 

._,,:. ~.:~' 
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Sound unlikely? It is a real case (Loveladies Harbor). 
Segmentation is exactly the tactic the owner employed successfully 
in its Federal claims court case (a tactic the U.s. Supreme Court, 
has not reviewed or'approved), and that would be repeated under any 

. of the compensation bills. The same opportunity would arise if ·a 
corporati0t:t owns 1,000 ac'res,' of which 'only 1 ac;-e is regulated 
wetland. ". . 

Percentage-b~sed laws encourage . strategic beha-v,ior such as 
separating out the' wetlands '(or other likelY to-be-regulated 
P9rtions of tracts)· so as to ensure a ·big percentage loss on a' 
small piece of property. Any compensation bill that passes will 
keep segmentation-generating lawyers busy inventing big percentage 

. losses on tl1~de-to-order small properties. . " .',. . . , 
, . 

III. THEY OPEN THE DOOR TO PAYMENT FOR PHANTOM LOSSES 

Compensating losses an owner 'h'as . actually, incurred is one 
thing,' but these bills all contain· a loophole as ,big as all 
outdoors. Here's how it works: ' 

Under 'standard property ruies,' you can only claim a loss when 
you actually realize it--forexample, when you actually want to 
build and are denied a permit. Under these bills,' however, you can 
claim up front, as soon as a regulation kicks in~. though it may not 
presently.impact you.at all-. 

For example, under bills that cover mining, an owner of 
unmined coal could' claim compensation, because the regulatory 
burden would presumably reduce the value of their coal in the 
ground. Yet 'much of that 'coal won't be mined. for decades (and some 
will never be mined). Any actual loss is' far in the future. 
Moreover, by the time the coal is mined, reclamationtecbnology may 
have advanced (it usually does) so that the cost of compliance is 
reduced and sometimes even eliminated. The same problem is raised 
by potential d-ev"elOPIll~l1t of wetlands for which. no present 
development plans were being contempl~~ed. 

Another phantom loss a:r:ises with recipients of government 
subsidies. For example, if the government orders ~armers receiving', 
water from a Federal reclamation project to stop 'wasteful' 
irrigat'ion practices that cause excessive runoff and resulting' 
water pollution, the compensation bills would likely require it to 
pay the farmer the fair market value of the water rather than the 
farmer's actual cost. The difference is huge, because farmers 
commonly receive Fe4eral reclamation water at highly subsidized 
rates. In California's Central Valley, for example, -prices 
gen~rally range from $3.50 to $7.50 per acre/foot , wl:lile, the market 
value ranges from $100.00-$250.00!· ' 

Under these bills the ,public will have to 'shell out billions, 
up front to corporations that haven't actu,ally incurred any present 
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loss. Whether ,it is mining companies or owners of wetlands who 
claim ~or loss of future, hypothetical development possibilities, 
compan1eswho own such lands would be able to sit back and 'collect 
interest on this taxpayer-provided annuity. ' 

IV. ,THEY WILL GENERATE A BUREAUCRATIC TANGLE THAT ONLY· BIG 
COMPANIES AND THEIR LAWYERS WILL BE ABLE TO NAVIGATE /' 

. Proponents say they a'~e pro'viding a cheaper ~ simpler, "bright­
line" st,andard that will help small landowners. In fact' they will 
create a claims ,industry whose principal product will' be 
litigation. Claims speculators and lawyers will be the big winners, , 
profiting,off uncertainty, novelty, and "ambiguity. Taxpayers and 
other property owners will be the big losers." 

The, segmentatiori mess has already been' ,mentioned. Small 
landowners will be left in the dust as lawyers battle over what is 
a nuisance in various states( the interpretation of the laws'of 50' 
states and thous,ands of local governments, and, the meaning of mind­
boggling definitions like "identifiable damage to specific 
property" or "a particular legal right to use [a) property [which] 
no longer exists· because of agency action.' , ' ' 

V. ' ,COMMUNITIES WILL LOSE ,THE ABILITY TO CONTRO:t. THEIR OWN GROWTH 
AND DEVELOPMENT . 

A perverse consequence ot these bills will be to undermine, 
local zoning laws,.' ,The, bills, undoubte4ly will cr,eate an 
expectation at the State and local level that landowners 'are 
entitled to ,compensation whenever ~governmental action--federal, 
State or local--resultsin a diminution of property,values of some 
specified percentage. Legislatures at 'every level 'of government 
will be pressured to respond with proposals ~sopen-ended as those 
pending in Congress. Zoning imposes far greater restrictions on 

'the use of property t'han' anything the Federal Government does. If 
the publi~ has to 'pay each time a local 'Zoning ordinance limits the 
use of property" it will be the end of local zoning as we know it. " 

, --... --
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The Nuisance Exception in s. 605 

"We need not weigh with nicety the question _whether the 
infected cedars constitute-a nuisance according to common law, or 
whether they may be so- declared by statute. For where, as here, 
the choice is unavoidable, we cannot say that its exercise, 
controlled by considerations of'social policy-which are not 
unreasonable, involves any d~nial of due 'process." Miller v. 
Schoene (1928) (Justice Stone). ' 

_ The Just Compensation Clause generally does not require 
compensation where the government "reasonably concluded'that 'the 
health, safety, morals, or general welfare' ,would be promoted by 
prohibiting particular contemplated uses of land * * *." Penn 
Cential Transportation Co.~. City of New York (1978) (Justice 
Brennan) • 

In upholding a zoning ordinance under the Fifth Amendme~t, 
the Supreme Court made clear that nuisance law is not 
"controlling", and it emphasized the importance of accommodating 
new government protections to address new threats to the American 
people: "[P]roblerris have developed, and are constantly 
developing, which require,'and will continue to require, 
additional restrictions in,respect of-the use and occupation of 
privatelanqs in urban coinmunities. * * *,Such regu:tations are 
sustained, under the complex conditions of our day, 'for reasons 
analogous to those which justify traffic regulations, which 
before the advent of automobiles and rapid transit street­
railways, would have been condemned as fatally arbitiary and 
unreasonable. " village of 'Euclid v'. Ambler Real ty Co: -(1926) 
(Justice Sutherland). 



B. 605 WOULD UNDERMINE ALL MANNER OF PROTECTIONS 

s. 605's confusing provisions make it difficult to predict 
how the courts would apply it, but plaintiffs' lawyers will 
undoubtedly seek the broadest possible application. Its impact 
would range far beyond environmental protection. The bill's 
broad and inflexible terms would allow lawyers to claim: 

--compensation where the civil rights laws require a restaurant 
to make its restrooms accessible to wheelchair users. Under 
S. 605, the restaurant owner w.ould not need to show a 33 percent 
loss in value of the entire restaurant, but only of the small 
affected portion of the restaurant; 

--compensation for food-safety rules necessary to protect the 
health of consumers which could diminish the value of food 
processing plants or their products; 

--compensation for federal actions that 
water rights controversies in the West. 
owner might seek compensation where the 
reservoir storage targets to reduce the 

might affect the complex 
For example, a marina 

government ~djusts 
risk of flooding; 

--compensation where the Army Corps of Engineers denies a section 
404 permit to build a tower where the tower would interfere with 
flight patterns at a military base. Although the process 
requirements in Title IV contain an exception for military 
functions, and although there is an extremely narrow national 
security exception for compensation claims based on contract 
rights, there is no blanket exception to the compensation mandate 
for national security concerns. 

--compensation where the Coast Guard establishes a phase-out of 
single hull tankers; or where the Federal Aviation Administration 
orders airlines to suspend use of commercial aircraft that raise 
safety concerns; or where the Federal Highway Administration 
directs motor carriers to cease using vehicles or drivers that 
pose an imminent hazard to safety. 

--compensation where the federal government restricts the 
importation of assault rifles or explosives; 

--compensation for a bank where federal regulators determine that 
the bank is no longer solvent and appoints a receiver; 

--compensation for corporations where Congress adjusts federal 
legislation designed to stabilize and protect pension plans; 

--compensation to manufacturers subject to prohibitions on the 
sale of dangerous medical devices; 

--compensation for farmers subject to acreage allotments and 
marketing quotas for tobacco. 



QUOTES THAT DEMONSTRATE THE FLAWS IN S.605 

The One-Size-Fits-All Loss-in-Value Trigger· 

In the very case that established the concept of a 
regulatory taking, the Supreme Court was careful to emphasize 
that n[g]overnment hardly could go on if to some extent values 
incident to property could not be diminished without paying for 
every such change in the general law." Pennsylvania Coal Co. v. 
Mahon (1922) (Justice Holmes) . 

In 1993, every Member of the u.s. Supreme Court joined an 
opinion stating that "our cases have long established that mere 
diminution in the value of property, however serious, is 
insufficient to demonstrate a taking." Concrete Pipe & Products 
of California, Inc. v. Construction Laborers Pension Trust for 
Southern California (1993) (Justice Souter). 

As staunch an advocate of property rights as Justice Scalia 
has recogniz-ed that the "understandings of our citizens" are such 
that "the property owner necessarily expects the uses of his 
property to be restricted, from time to time, by various measures 
newly enacted by the State in legitimate exercise of its police 
powers." Lucas v. South Carolina Coastal Council (1992). 

The "Affected Portion" standard in S.605 

In 1993, every Member of the Supreme Court joined an opinion 
stating: "[A] claimant's parcel of property could not first be 
divided into what was taken and what was left for the purpose of 
demonstrating the taking. of the former to be complete and hence 
compensable. * * * [T]he relevant question is whether the 
property taken is all, or only a portion of the parcel in 
question." Concrete Pipe & Products of California, Inc. v. 
Construction Laborers Pension Trust for Southern California 
(1993) (Justice Souter). 

"'Taking' jurisprudence does not divide a single parcel into 
discreet segments and attempt to determine whether rights in a 
particular segment have been entirely abrogated. In deciding 
whether governmental action has effected a taking, this Court 
focuses rather both on the character of the action and on the 
nature and extent of the interference with rights in the parcel 
as a whole * * *." Penn Central Transportation Co. v. city of 
New York (1978) (Justi?e Brennan) . 



s. 60S is a Radical Departure from the Constitution. 

The Constitution nowhere suggests that a property owner has 
an absolute right to use property without regard to the effect of 
the property use on others. Nor does the Constitution suggest 
that reasonable government efforts to protect the American people 
from harmful property use constitute a compensable taking. None 
of the Founders ever proposed such a radical and destructive 
theory. Yet S. 605 would effectively establish these extreme 
principles as the law of the land. Virtually every major concept 
in the bill is a radical departure from the Constitution. 

The Inflexible Loss-in-Value Trigger 
S. 605 contains a rigid, 33 percent loss-in-value 

compensation trigger. Under the Constitution, a partial loss in 
value by itself has never been sufficient to demonstrate a 
taking. Instead, the Constitution requires consideration of 
other factors as well -- such as the owner's reasonable 
expectations and the public interest -- to determine whether 
compensation would be fair. Concrete Pipe & Products of 
California, Inc. v. Construction Laborers Pension Trust for 
Southern California (U.S. 1993). For example,. reasonable zoning 
restrictions have long been upheld under the Just Compensation 
Clause even where they might reduce the value of certain 
property. Village of Euclid v. Ambler Realty Co. (U.S. 1926). 

The "Affected Portion" standard 
S.605 uses an "affected portion" standard to determine 

whether the loss-in-value threshold is met. This directly 
conflicts with the Just Compensation Clause, which requires 
analysis of the affect of the challenged regulation on the parcel 
as a whole. See Concrete Pipe, supra; Penn Central 
Transportation Co. v. New York city (U.S. 1978). 

The "Nuisance ll Exception 
The only exception to the·compensation mandate in S. 605 

applies where agency action prohibits land use that is already 
prohibited by state nuisance law. Under the Constitution, 
however, nuisance law is not controlling. Miller v. Schoene 
(U.S. 1928). The Constitution allows for many reasonable 
protections against non-nuisance activities without requiring 
compensation, such as the destruction of diseased trees (Miller 
v. Schoene), regulation of brewerie~ (Mugler v. Kansas (U.S. 
1887), and urban zoning (Village of Euclid v. Ambler Realty Co. 
(U.S. 1926». 

Proportionality 
Under the Constitution, a permit condition that requires a 

physical dedication of real property should be roughly 
proportional to the anticipated impact of the proposed land use. 
Dolan v. city of Tigard (U.S. 1994). Section 204(a) (2) (8) of the 
bill radically expands the "rough proportionality" standard far 
beyond dedications of real property by applying it to any type of 
condition on agency action that affects any type of property. 
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. EXECUTIVE OFFICE OF THE PRESIDENT 

OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON. D.C. 20503 

THE DIRECTOR 

Honorable Orrin G. Hatch 
Chairman 
Committee on the Judiciary 
United States Senate 
Washington, D.C. 20510 

Dear Mr. Chairman: 

. December5, 1995 

The Congressional Budget Office (CBO) recently released a cost estimate for S.605, the 
"Omnibus Property RightsAct of 1995." BecauseCBO's estimate differs significantly from .' 
OMB's, which I addressed in"my July 12 testimony to the Senate Environment and Public Works 
Committee, I am writing to clarify the distinctions. 

Put simply, CBo-scored estimated administrative costs of this bill-- in fact, the 
administrative costs of just one title of it. By contrast, OMB' believes that we must consider the 
much larger question of what U.S~ taxpayers may have to ,pay in compensation claims under this 
bill. 

With respect to administrative costs of Title V, OMB and CBOscoring are not far apart . 
. Sp'ecifically, witli regard to Title V, under which agencies would settle claims under the 
.Endangered Species Act and Section 404 of the Cleap Water Act (wetlands), CBO estimated the 
administrative costs of processing appeals and claims at $30-$40 million a year over five years. 
OMB does not greatly dispute that estimate; we believe comparable administrative costs would 
be about $30 million a year .. 

Those costs, . however, are just a small portion of those that taxpayers could bear under 
this bill. What CBO did not estimate, and what we must focus on, is the much larger question of 
compensation. 

As I noted in my testimony, these costs are highly uncertain. OMB has estimated the 
compensation costs of the House bill-- Title IX ofH.R. 9 -- at potentially $28 billion over severi 
years (fiscal 1996-2002). That bill, however, restricted compensation to claims under six laws, , 
and it only applied to land and the right to use and receive water. S. 605 is written more broadly, 
and applies to real and personal property and to all laws. Thus, the compensation costs of S. 605 
could be several times higher than the $28 billion for Title IX ofH.R. 9.' 

CBO did not score compensation costs under S. 605· in large part because it concludes 
that the 33 percent threshold (of diminished value) for determining whether a takings has 
occurred would mean that the government would have to compensate very few claims. We, 



, , 

ho\vever, think that the threshold will permit many claims because the threshold can be applied 
to specific portions of property, at the discretion of the owner. ' 

Finally, OMB disagrees with CBO's argument that Federal agencies could avoid paying 
compensation simply by modifying their regulatory activities. Many of these activities are - , 

required by statute or are mandated by court order. 

As for how S. 605 would affect the budget process, we believe the bill authorizes direct 
spending, thus triggering pay~as-you-go (PA YGO) requirements. While CBO disagrees, OMB 
makes the final determination under the Budget Enforcement Act whether an across-the-board' 
cut, or "sequester," of mandatory accounts is required. With that in mind, please note that S. 605 
has no provisions to offset the costs of this bill. Thus, if enacted, this bill could potentially lead 
to an across-the-board sequester ofmandatory programs. , 

I hope this explanation will be helpful as the debate on S. 605 continues. 

cc: 
Honorable Joseph R. Biden 
Ranking Minority Member 
Committee on the Judiciary 

Ho,norable Robert Dole 
Majority Leader 
United States Senate 

Honorable Thomas A. Daschle 
Minority Leader 
United States Senate 

Sincerely, 

Alice M. Rivlin 
Director ' 



DRAFT CBO COST, ESTIMATE OF S.605 

• The CBO estimate focuses almost exclusively on title V of 
the bill, which applies to only two federal programs. It 
expressly assumes that, "the vast majority of new claims 
resulting from this bill would be broug,ht under the 
administrative process prescribed by Title V." (p.3) In 
fact, theco~pensation mandat~ in Title II is far broader, 
applies to virtually eve~y federal program~ ahd ~ould cost 
taxpayers billions of dollars, incompensation. 

• A 19~2 ~fudy by the Congressional Budget Offic~ esti~ated 
that application of one takings proposal to jus't "high' 
value" wetlands would 'cost taxpayers $10-45 billion. 

• 'The CBO estimate assumes that the bill would "codif'y the 
constitutional prohibition" against uncompensated takings 
(p.l), but in fact the bill imposes a radical compensation 
mandate far broader and far more expepsive than the 
Constitution. 

• The CBO ~sti~ate assumes that many co~pensation claims would 
be screened out by the bill's 33 percent loss-in-value 
compensation trigger (p.4 and n.1), but it fails to consider 
the fact that'the trigger applies to the affected portion of 
the prop~rty and thus would have little limiting affect. 

• The CBO estimate nowhere accounts for the fact that 
claimants could recover "business losses" under the bill. 

• The CBO eS,timate nowhere accounts for ,the sweeping 
definition of "property" that would govern claims under the 
bill. 

• The CBO estimate appears to assume that only permit denials 
would be compensable (p.4, n.2), and fails to account for, 
the fact that permit conditions could also give rise to 
liability. 

, 
• The CBO estimate assumes that agencies could easily avoid 

paying compensation by modifying their regulatory activities 
(pp.2,3). Many potentially compensable agency actions are, 
however, required by statute or court order and could not be 
so avoided. Many others are essential to protect human 
health, public safety, and the environment and could not be 
modified without sacrificing basic protections. . 

• The CBO estim~te fails to recognize that S. 605 would 
generate a flood of requests for permit and other regulatory 
rulings by property owners who have no intention of 
developing their prope~ty, but rather seek to elicit a 
compensable permit denial or other action by the agency. 
For example, a wetlands owner with no ,intention of 

.... -:- .. ~ ~ .. 



developing the property would have every incentive to seek a 
permit simply to'convert an expected permit denial into a 
cash claim. Because obtaining such compensation woutd 
require no capital and eliminate the risk inherent in 
development, there could be a greater economic incentive to 
claim a purported loss of v~lue thari to create value through 
development and use of property. . 

• T~e CBO estimate fails to consider that the bill would 
require the federal government :to pay cqmpensationfor many 
.State and local actions even where State and local officials 
would ha~e the disc~etion to pursue another course ~f . 
conduct. Imposing federal liability for actions by state 
and local officials would remoVe the finanqial incentive to 
ensure that State and local action minimizes impacts on 
private propertYi and would thereby"further expand potential 
federal expenditures under the bill. 

• The CBO estimate fails to·account for the fact that many 
landowners could exact fair market value compensation for 
s.ubsidized water· rights. . For example, agribusiness in 

• 

California's arid Central Valley now gets .large amounts of 
public water'at subsidized rates. Some of the state's 
historic salmon streams are drying up. Under S. 605 
corporate farmers would have to be compensated for diversion 
of their allotments needed to protect the salmon, and they 
could ciaim reimbursement at market rates (up to 10 times 
the subsidized rate they now pay) . 

The CBOestimate fails to consider the imprecise nature of 
property appraising, and the tendency of arbiters to "split. 
the difference," particularly when.dealing with a perceived 
deep-pocket party like the federal government. These two 
factors, coupled with the .bill's single-factor loss-in-value 
co~pensation mandate, would lead to liability under Title V 
far greater than tha~ imposed by the Con$titution .. 

• The CBO estimate iticorre~tly assumes that· the bill would 
"make it easier and less expensive" for property owners to 
seek compensation (p.l). Litigation costs to landowners and 
to the united states would increase dramaticaliy. 

The bill's heavy reliance on state nuisance law -­
described as the ·"most impenetrable jungle in the law" 
-- ensures that litigation under title II of the bill 
would be protracted and expensive. 

The bill is riddled ~ith vague arid amorphous terms that 
will also ensure that litigation under the bill would 
be costly. 

• The CBO estimate fails to account for the compensation 
claims that would result from inadequate ~rotection of human 
health, public safety, and. the environment. For example, if 



wetlands protection is curtailed que to liability under the 
bill, the bill could require taxpayers to compensate the 
fishing industry and related economic interests whose 
profits are reduced by the government's-'failure to protect 
wetland habitats. . 

• The CBO estimate itself shows that it cannot be. used to 
predict the taxpayers' cOmpensation :liability under the 
bill. The estimate contains the following critical 
concessions and qualif~cations: 

"CBOhas no basis for estimating the additional. amounts 
of comp~nsation that the government might have to pay 
for cases where the property owners choose to pursue 
larger claims in court."(p.2) 

. . 

'''The cost of compensating property owners in the longer 
run is very uncertain and would depend on .a number of 
unknown factors,. including hdw property owners and 
federal agencies would react to the legislation and how 
the legislation would be interpreted by the 
Administration and. the courts." (p.2). 

"The effect of·Title II on federal compensation costs 
in later years [after the year 2000] is very' difficult 
to predict." (p.S) 



OMB ESTIMATE OF CONGRESSIONAL COMPENSATION Bll..LS 
( S. 605 AND TITLE IX OF H.R. 9) 

OMB estimated that the cost of Title IX ofHR 9 would approximate $ 28 billion dollars over a 
seven year period ( FY 1996-2002) to compensate claimants for alleged diminution in value of 
"affected portions" of property: 

o Title IX ofHR 9 would allow claimants to receive compensation if land, or the 
right to use and receive water, was reduced in value by more than 20 percent, 
pursuant to agency action under six listed statutes. 

o The OMB estimate is conservative, focusing only on compensation, but not 
including costs for: 
• administrative expenses, 
• expenses to manage lands that the U.S. had to buy, 
• interest on valid claims, and 
• non- Federal actions for which the Federal government has fiscal liability 

under this legislation. 

o The OMB estimate assumed that agencies would continue their programs, i.e., 
statutory requirements and court ordered mandates would not be changed and 
agencies would be required to perform their duties. 

o The OMB estimate assumed an average time of 24 months between a claim being 
received and payment made. This was based on averaging time frames for agency 
adjudication, arbitration procedures, or judicial resolution. 

Since S. 605 is substantially broader in scope than Title IX ofHR 9, OMB believes that 
S. 605 will cost "several times" more than the $ 28 billion estimated for Title IX ofHR 9 because: 

o S. 605 covers all laws, not just six listed laws. 
o S. 605 applies to real and personal property, not just real property as does HR 9. 

The OMB estimate is not the only cost estimate to assume that compensation bills will cost 
billions: 

o In 1992, CBO estimated that the value of wetlands subject to a compensation bill 
was between $ 10 and $ 15 billion. 

o In 1995, the University of Washington estimated costs, associated with a 
Washington State referendum on private property, at between $ 2.8 and $ 11.0 
billion for the compensation provisions of the bill. 



·' 

. ENDANGERED SPECIES ACT 

_ ... _ ~. --=.t:" 

--



The Endangered species Act of 1973 

MAKING THEESA 
WORKBETTER 

Too often in the past, the ESA ha$ been administered in a manner which' " 
, invited train wrecks by delaying Iisting decisions and critical habitat designa­

tions to the point, that a species would reach the brink of extinction where the 
options'were few and the costs of recovery, greater; To'o often, as well, the flexibil- ' 
ity in the ESA to engage in early planning and involvement of stakeholders was, not 
used, leading to a great deal of uncertainty and confusion for private landowners 
and a sense of being ignored in the process: This Administration found inefficien­
cies in the listing and recovery processes which were creati~g economic ,burdens 
on affected parties and failing to properly protect and recover threatened' and~­
endangered species. Accordingly, last July the Departments of Interior and 
Commerce began making a number of policy changes, ~s. well as other administra­
tive actions, that are designed to improve the implementation 'of the ESA. Thes~ . 
actions include the following: 

Fairness and fleXl"bility Cor private landowners 

¢ To reduce uncertainty regarding the impact of a listing, of a 

species on private property, a new policy was announced 

in July 1994 which reqUires the FWS and NMFS, at the time 
of listing, to promptly identify activities that would be . 
permissible or prohibited under the law as a means of 
addressing this uncertainty. Many conventional activiti~, 
especially 'those involving agricultural operations, should 

be given a go-ahead through this directive, and adverse 
affects on property values can be avoided. 

¢ To ease the burden of the ESA for homeowners and to 

provide relief to all landowners for activities having a 
negligible impact on the conservation of listed species, a 
proposed rule will soon be issued which will exemP.t from 
the prohibitions of the ESA with respect to threatened 
species activities by landowners who use their property as 

a residence, or want to develop less than five acres of land, 
or who undertake develop activities that have a minimal , 
impact on the species overall. The exemption would 

periain to "threatened" species, but would not apply 

where cumulative impacts to habitat from many adjacent , ..' 

small Jandowners might be severe. 

¢, To address larger areas and large property owners, the 

Department has been using flexible tools in the ESA :which 
have been little. used. One of these is section 4(d) of the 

ESA which allows the FWS to adopt'a special rule specify­

ing the protection to be provided a threatened species. 
The creative use of this section earlier this year has allowed 
the FWS to propose by rule to release about 80 percent of 
all the privately-held forest land in the State of Washington 
and northern California from virtually all logging restrictions 

that would otherwise apply on account of the northern 
spotted owl. Included, for the fi~t time in any special rule, 
is a \ small landowner ~empti9n, exempting from logging 

restrictions owners of 80 acres of forest land or less in , 

either State. 

¢ Another little used tool is a provision allowing incidental 

take of listed species where the landowner has developed 
a habitat conservation plan (Hep). From 1983 to 1992, 



only 15 HcP were completed. In the past twO years, more 
than 60 additional HCPs have been approved and more 
than 170 are currently being negotiated. The FWS has 
completed HCPs with timber companieS in the Pacific 

Nonhwest and in, the Southeast has ~ntered into numerous 
Memoranda of Understanding which provide for logging 

operations to go forward without taking listed species. 

¢ .Also in July 1994, the Depanments of Interior and Com-

o merceannounced a new "no surpri'ses" poliCY for HCP's 

whereby landowners with approved plans will be ex­

empted from any additional requirements for species 
covered, by "the plans (both listed and not listed) (or the life 

of the plan-in some cases as long as 50 years. 'Thus 
landowners receive a significant degree of certainty and 
protection against future regulation. In exchange, far more 

protection for species is guaranteed than could ordinarily 

be obtained strictly by regulation, even for already-listed 
species arid especially for species that are declining and 

not yet listed. 

¢ Responding to criticism that the ESA fails to provide an 

incentive to landowners to conserve, species, the FWS 

recently promulgated a "safe harbor" rule. Under a re-, 

cently proposed HCP in North Carolina, landowners who 
attract threatened red-cockaded woodpeckers to their 

property will not be limited' in future development even 
if the woodpeckers are later jeopardized. A similar rule 

has been proposed for the Pacific Nonhwest to encourage 

timberland owners with emerging owl. habitat not to 
"panic cut" thei~ lands before owls may be found' there-

, guaranteeing future logging of these lands will not be 

blocked by owls anracted to the improving .habitat in 

the me'antime. 

Improve recovery planning 
In addition t6 announcing a policy that recovery plans 

should lninimize social and economic costs, both the FWS 
and NMFS are developing multispecies recovery plans 

whenever possible. A goal was also 'established to develop 
recovery plans within 2 1/2 years of the listing of a species 
as a means of easing the likelihood of economic disruption 

by recovery efforts, 

lria-eased cooperation, with States 
, Biologists in FWS and NMFS are working more closely with 

State fish and wildlife agencies in an effort to conserve 
candidate species before listing is needed, determine 'which 
species need ESA protection, and recover'listed species. 

Ensure peer review, of ESA activities 

To ensure that biological infonnation used to list and ' 

recover species is as comprehensive as poSSible, a new policy 

was announced in July 1994 ~o supplement existing public 
review and comment procedures with the use of independent 
scientific peer review of listing and recovery decisions. 

Improve effidency 

The July 1994 poliCy announcement also included the 

requireme~t that, whenever poSSible, FWS and NMFS " 
will group their listing and recovery efforts on a geographic, ' 
,taxonomic, or ecosys~em basis. 



• 

~1Je Endang~ Species Act of 1973 

RECOMMENDED 
LEGISLATIVE CHANG ES 
Enhan"d relief' Cor private Iandowncn 

The FWS should be 'given the authority to provide exemp­
tions to homeowners and lando~ers for activities that would 
have negligible impact on endangered species similar to the 
proposed rule for threatened specie~: 

Landowners who participate in a muitispecies HCP or one 
that protects a particular habitat should receive assurances that 
their land use activities will not be disrupted by any subse­
quent listing of other. species dependent on the same habitat. 

I~CI'CaSeci role Cor State and iow government 

Where a State develops its own conservation plan that 
would promote the recovery of species, the FWS should be 
authorized to suspend the effects of listing a species c~vered 
by the plan in that State, TJUs would allow the State to 
implement its plan through State regulation and other means. 

Any State or local government should be allowed to 
develop a conservation plan to manage multiple species or 
Statewide distinct habitat types, which may include listed or 
non-listed species. Upon approval of the plan by the ~ 
tary, all' activities undertaken under the plan would be 
exempt from the take provisions of the ESA. Then~ if any 
Candidate species' or unlisted speCies dependent on the same 
distinct habitat type or otherwise covered by the plan is 
subsequently listed as threatened or endangered, no new 
prohibitions would apply. Funds should be made available for 
grants to States and local govl!rnments to develop and 
implement th~e habitat, conservation plans. 

States should be provided the oppo~nity to assume the lead 
for developing recovery plans and implementation agreements. 

States should be authorized to enter into voluntary 
prelisting agreements with landowners that provide assur.., 
ances that further conservation measures will ,not be required 
if a species is'subsequently listed where they'have adequately 
protecte~ candidate species or significant habitat types 

covered by, the agreement. 
States should be authorized to assume responsibility for 

'issuing incidental,take permits under section 10(aX2) of the 
ESA for areas in the State that have been identified for 
State assumption under a recovery plan or an approved 
State program. 

Improvements in reco~cry proCess 

Recovery plans should be made more meaningful by 
, requiring the involvement of all affected parties in developing 
and implementing recovery plans. 

AU appropriate Federal and State agencies should develop 
implementation agreements' to implement a r~very plan. 
Activities in furth~nce of an implementation agreement 
should receive. expedited review during any interagency 
consultation under section 7. 

Critical habitat designations should be incorporated iilto the 
recovery planning process so that there will be only one 
decision, not two, about the measures needed to recover a 
species. 1bis 'Will also allow all affected ,parties who partid­
,pate in the recovery plaruung process to have input on the 
designation of critical habitat. 

Recovery plans sh9uld be required to"establish criteria 
for delisting the species or for changing its status from 
endangered to threatened. Delisting and downlisting should 
be triggered when those criteria are met. 

Improvecl sdence 

Independent sCientific peer review should be required- -.­
of all decisions related to the listing, delisting and recovery 
of species. 

Listing petitions should be sent to State wildlife agencies 
and the Secretary of ~e Interior should only overrule a State 
recommendation not to list the species after conducting 
independent scientific peer review. 

Minlmbe social and economic impact. 

The distinction between a threatened and endangered 
species should be J;estored by providing the flexibility to use a 
wide range of administrative or regulatory incentives,prohibi­
tions and protections for threatened species. 



mGHLIGHTS AND ACCOMPLISHMENTS OF THE 
HABITAT CONSERV A nON PLANNING PROGRAM 

. ESAt
• SECTION lO(ai)(l)(iJ) 

~002/002 

• As of November 22, 1995, the FWS has issued 131 section .0 permits and 15 permit 
amendments. Ofth~, 7S have been issued to individualsjnFloridaand central Texas, 
typically for home consti"uction covering S acres or less. The remainder have been issued 
to government agencies, businesses, or corporations. The total planiling areas for ,these 
HCPs fange ~ size from, a few acres to 'several htmdred thousand acres. 

• There are approximately, 200 HCPs currently in development, which also range. vastly in 
size (from a few acreS to several million acres). The D".ajority ot theSe are for 
government, busir.ess, Of corpOrate activities. The number of Heps being developed by 

, individuals are relatively few and g~ra11y are for small land areas. 

• The Servi~e is evaluating categorically excluding low impact HCPs .from the requiremeots , 
of incidental take permits under section lO(aXI}(B) for the preparation of NEPA 
documentation. This will increase the flexibility for these almostnon-cons~uentiaI 

• 

• 

, activities. 

The Senicc's Candidate Species Guidance and Habitat Conservation Plannjna Guidance 
incorporate the "no surprises" policy relative to candidate species., Including candidate 
species in an Hep i~ strictly volUDtaty on the part of permit applicants. However. these 
two guidance policies provide that if an HCP addresses candidate speti~ as if they were 

, listed, and the species subsequently become listed, they may be readily covered under ~ 
pennil Consequently. permittees avoid project delays and enjoy long-term certainty. 

At least, 26 multi-species Reps are tmaI or in the, J!1'occss of. being fInalized, and 28 
HCPs have included one or more partners besides the applicant. 

r .. ' 
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WHY WETLANDS ARE IMPORTANT 

* Wetlands protect private property from flooding and bUffe'r 
land from storm surges resulting form hurricanes and tropical 
storms. 

* Wetlands improve and maintain water quality, serving asa 
"natural treatment plant by improving the quality of waters ,that 
pass through them. For example, forested wetlands around the, 
Che'sapeake Bay remove over 80% of nutrient pollution from 
runoff'- naturally. ' 

* These valuable natural resources are also critical areas for 
recharge of drinking water aquifers for tOwrlf? aro}1nd the country. 

* Wetlands are primary habitat for wildlife, fish, and waterfowl 
and also provide the basis for many economic activities. Hunters 
spend over $600 million. annually in the pursuit of wetland­
dependent birds (see Sports Ill'!strated article) ~ 

* Fish and shellfish harvests in the Southeastern U.S. depend on 
coastal wetland systems. Over 90% of the commercial catch 
depends on valuable wetlands systems found ,in each state. 

*' Wetlands contribute over $15 billion,annually from fisheries. 

* Only recently have we begun to understand the full function 
and value of wetlands in our society. 50% of the wetlands in the 
lower 48 state's have already been lost. President Bush mandated 
the "no net loss" of wetlands pledge, and has been carried on by 
President Clinton. 

* In Florida, the loss of wetlands has caused saltwater 
contamination of underground drinking water supplies and, 
increased pollution of lakes and rivers. It has contributed to 
drought in some areas, flooding in others. 

Clearly, wetlands are an important natural resource. How to 
balance their clear value to society versus the rights of 
individual property owners is an important endeavor. , The 
Administration is pursuing policies that' allow for flexibility, 
reduced burdens on landowners and'incentives to maintain the 
quality and integrity of the wetlands program as codified in the 
Clean Water Act. S. 605, a sweeping private property rights 
bill, would allow development of private property above any other 
interest or societal benefit. Increased pollution, flooding, 
lack of clean drinking water, and downstream negative effects to 
innocent landowners would be just some of the problems envisioned 
under S. 605. 

" 
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_ Values and Functions of Wetlands 

Wetlands procide'many bemfits, 

including food and habitat fur fish 

and wildlife; flood protection; shO're­
line aosion corUTol; 'natural products 

fur human USei wata quality im­

prOYeri1ent; and opportunities fur 
recreation, education, and research. 

Wetlands,Support 
Many Speci~s 

" 

Wetlands produce great volumes 
of food as leaves and stems break 
down in the water; this enriched 
material is called detritus. 

DetritUs is food for insects, 
shellfish, and forage fish, and it 
provides nutrients for wetlands 
plants and algae. 

Recreational fish such as bluefish 
and striped bass, as well as 
mainmals, reptiles, and amphib­
ians, eat aquatic invertebrates 
and forage fISh. Wetlands planu 
provide shelter and food to 
diverse species. ' 

'Ecological Benefits 

Wetlands are among the most biologi­
cally productive natural ecosystems in 
the world. They can be compared to 
tropical rain forests and coral reefs in 
the diversity of species they support. 

Wetlands are vit~l to the survival of 
various animals and plants, including 
threatened and endangered species 
like the wood stork, Rorida panther, 

, and whooping crane. The U.S. Fish 
and Wildlife Service estimates tillit up 
to 43% of the threatened and endan-

. gered species rely directly or indirectly 
on wetlands for their survival For· 
many other spe~ies, such as the wood 
duck, muskrat, and sWamp rose, 
wetlands are primary habitats: For 
others~ wetlands provide important ' 
seasonal habitats where food, water, 
and cover are plentiful. 

Wetlands and People 

Because wetlands are so productive ' 
and because they gready influ e the 
flow and quality of water, they dee 
valuable to us. 

Wetlands furnish a wealth of natural 
products, includ ing fish, ti~r, wild 
rice, and furs. For example, in the 
Southeast, 96% of the commercial 

I catch and over 50% of the recreational. 
harvest are fish and shellfish that 

. depend on the estuary-coastal wet­
lands system. Waterfowl hunters 
spend over $600 million annually in 
pursuit of wetlands-dependent birds. 

Wetlands often function like natural 
tubs or sponges, storing water (fl~­
water; or surface water that collects in 
isolated depressioJ\S) and slowly 
releasing it. TreeS and other wetland 

For more information, contact the EPA Wetlands Information Hotline 
~ --- --- ---- , a _. _____ 6._J\ 

vegetation help slow floodwater:s. 
This combined action, storage and 
slOWing, can lower flood heights and 
reduce the water's erosive potential. 
Wetlands thus -
., reduce the likelihood of flood 

damage to crops in agricultural 
areas 

• help control increases in the rate 
and volume of runoff in urban areas 

• buffer shorelines against erosion. 

Wetlands help improve water quality, 
including that of drinking water. by 
intercep~.i~ surface runoff and 
removing or .retaining its nutrients, 
processing organic wastes, and reduc­
ing,sediment before it reaches open 
water. 

Wetlands provide opportunities for 
popular activities such as hiking, 
fIShing. and boating. For example, an 
estimated 50 million people spend " 
approximately $10 biUion each year 
observing and photographing wet-
lands-dePendent bi rds. ' 
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Consequences of Losing or Degrading 
Wetlands . . 

Losing or degrading wetlands can. 

lead to serious consequences, such as 
increased fl.ooding, extinction of 
species, and decline in water quality. 
Wecan·avoid.these consequences fry 

maintaining the valuable wetlands 

we have a~ restoring wetlands 
. . where possible. 
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Increased Flooding' 

If wetlands are lost or 'degraded, we. 
lose their ability to control flooding, 
(See Fact Sheet #2,) 

For example, based on a 1972 study 
comparing parts of the 'Charles River 
in Massachusetts, the U.S. Army 
Corps of Erigineers determined that 
the loss of 8,422 acres of wetlands near 
Boston within the Charles River Basin 
~ould have resulted in annual flood 
damage of over $17 million. For this 
reason, the Corps of Engin~ers elect~ 
to preserve the wetlands instead of 
constructing extensive flood control 
facilities. (Source: Army Corps of 
Engineers. 1976. Water Resources 
Development Plan. Charles Hit'er 
Watershed. Massachusetts. Corps, New 
England Division, Waltham, MA.) 

Damage to Species 

Because many species depend on 
wetlands, whatever harms wetlands 
harms these species. For example, the 
well-being of waterfowl populations is 
tied directly to the status and abun­
dance of wetland habitats . 

Populations of mallard andnorthem 
pintail ducks in North America have 
declined since 1955 (see graph). The 
loss and degradation of wetlands is one 
of the rruijor causes for the decline. In' 

. 1994 dUCK populations had increased 
by 24% over the 1993 estimate and 
were the highest since 1980. Scien­
tists believe that improved wetland 
conditions and increased cover on 
Conservation Reserve Program lands 
may be major fa~tors in this increase. 
(Source: U.S. Fish and Wildlife . 

Decline in Duck Population: 1955-1994 

~ Northern Pintail 

- Mallard 
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For more information, contact the EPA Wetlands Information Hotline 
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Service. Office of Migratory Bird 
Management. 1994. Watet[owl 

,Population StalW 1994. U.S. Govern­
ment Printing Office. Washington. 
DC.) 

, Degraded wet hinds may not be able to 
support species that make their, homes 
there. Wetlands in the Kesterson 
National Wildlife Refuge were 

-continuously flOoded with irrigation 
return flow that had high concentra­
tions of Seleni~m. As a result, large~ 
mouth and striped bass and catfish 
disappeared -from the refuge in 1982. 
Inthe spring ofl983. eggs from water 
birds at the site hatched less frequently 
and had more deformities in the 
embryos. (Source: Harris. T. 1991. 

, Death in the Marsh. Island Press. -
Washington OC.) 

Overlogging ofmature U.S. bottom­
land hardwood forests is believed to 
have caused the extinction of the 
Ivory-Billed Woodpecker. North 
America's largest, woodpecker. 

(Source: OosselinJc et a1.. eds. 1990. 
Ecological Processes and CumUlative 
Impacts. Lewis Publishing, Chelsea. 
MI.) 

Loss in Water Quality 

Destroying or degrading wetlands 
results in lower water quality. For 
example, (orested wetlands reduce 
nutrient loading into water bodies , 
such as the Chesapeake Bay. Forested 
riparian (streamside) wetlands in 
predominantly agricultural watersheds 
have been shown to remove approxi­
mately 80% of the phosphorous and 
90% of the nitrogen from the water. If 
wetlands, however, do not perform this 
function, results will include an 
increase in undesirable weed growth -
and algae blooms. When the algal 
blooms decompose, large amounts of 
oxygen are used up,depriving fish and 

, other aquatic organisms. Algal blooms­
are a major cause of fISh kills. -

For more information, contact the EPA Wetlands Information Hotline 
• " .... ,. " ...... ~"1n 1 ___ ...... _ .. _. ",,,,o,~tDrl) 
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·1 Economic Benefits of Wetlands 

Wetlands contribute Co the national 

, economy fry producing res~rces and 
, commodities and proWling other . 

benefits. Because of the di...ersic, of 
wetlatUI types and locations, measur­

ing aU theiT benefits is difficult, n'eft 

for a specific type of wetland. ThiS 

fad sheet discusses some site-specific 

studies, but Temember that each 
study measUTes only one ar a few of 
',the benefits. 

Wetlands Yield Fish for 
the Nation 

Wetlands are important spawning and 
nursery areas and provide plant food 
for commercial and recreational fish 
and shellfish industries. 

In 1991. the dockside value of fish 
landed in the United States was $3.3 
billion, which served as the basis of a 
$26.8 billion fIShery processing and 
sales industry, which in tum employs 
hundreds of thousands of people •. An 
estimated 71 % of this value is derived 
from fish species that during their life 
cycles depend directly or indirecdy on 
coas~l wetlands. For eXample, 
Louisiana's marshes alone produce an 
annual commercial fISh atid shellfISh 
harvestof 1.2 billion pounds worth 
$244 million in 1991. 

Wetlands ,Provide 
Recreational 
Opportunities 

~ 

More than half of all U.~..lults (98 
million people) hunt. fISh. birdwatch. 
or photograph wildlife. These activi­
ties, which rely on healthy wetlands. 
added an estimated $59.5 million to ' 
the national economy in 1991.' 

, Individual States likewise gain 
economic benefits from reaeational ' 
opportunities in wetlands that attract 
visiton from other States. 

For more information, contact the EPA Wetlands Information Hotline 
at 1-800-832-7828 (contractor operated). 

Source: U.S. Congress. Office of 
Technology Ass~~ment. 1993. 
'Preparing for an Uncertain Climate. Vol. 

, II. OTA-O-568. U.S. Government 
, Printing Offke, , Washington, DC. 

Wetlands Improve 
Water Quality 

Wetlands help stop pollutants from ' 
entering'receivingwaters. For e~­
ample, the wetlands of ~he Congaree 
Bottomland HardwoOd Swamp in 
South Carolina remove sediment and 
toxic substances and remove or filter 
excess nutrients. The least cost 
substitute for these wetlands benefits 
would be a water treatment'plant 
costing $5 million (in 1991 dollars) to 
COtlStruct. and additional money would, 
be needed to operate and maintain 
the plant'. 

,Wetlands Help Control, 
Floods ' . , 

The Minnesota Department of Natural 
Resources has compute<! a cost of $300 
to replace. on average. each acre-foot 
of flood water storage.' In other words, 
if development eliminates a one-acre 
wetland that naturally holds 12 inches 
of water during a storm. the replace­
ment cost would be $300. The cost to 
replace the, 5.000 acres ofwedands lost 
annually in Minnesota would be $1.5 
million (in 1991 dollars). 
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o Facts about Wetlands 

o.,er half (53%) of the wetlands in 

the lower 48 States were lost between 

the late 17005 and the mid· 1980s. 

About 100 million acres of wetlands, 

'remain today in the lower 48 States, 

P~rcentage of Wetlands Acreage Lost, 1780s-1980s 

, , 

representing less than, 5% of the land 
mass in the continental United 
States. (See, map.) 
Soutce: Dahl and Johnson. Status and 
Trends of Wetlands in the Conterminous 
United Scates. USFWS.1989. 

Twenty-two States have lost at least 
, '50% of their original wetlands. Seven 
of those twenty-cwo States - Califor· 
nia. lllinois. Indiana. Iowa. Missouri. 
Kentucky. and Ohio~ have lost more 
than 80% of their original wetlands. 
Source: Mitch and Gosselink: 
Wetlands;' 2nd edition. Van Nostrand 
Reinhold. 1993. 

From the mid-1970s to the mid-1980s. 
wetlands ~ere lost at an annual rate of 
290.000 acres per year. 
Source: Dahl and Johnson. Status and 
Trends of Wetlands in the Conterminous 
United StateS, Mid·1970's to Mid-
1980's. USFWS,1991. 

In Fiscal Year 1994, over 48,000 
people applied to the Army Corps of. 
Engineers (Corps) for a Section 404 
permit. Eighty·cwo percent of these 
applications were cQvered by general 
permits in ari :average time of 16 days. 
Less, than ten percent of the applica. 
tions were subject to the more detailed 
individual evaluation -which toole. an 
average of 127 days. Only 358, or 0.7 
percent, of the permits were denied. ' 
In the 22-year history of the Section 
404 program, EPA has vetoed only 11 
permits. 

, In short, almost all individuals who 
applied for a Section 404 permit in 
1994 got their permits, and the 
average time for a 'decision was 27 
days. 

In addition, general permits cover an 
estimated 50,000 activities that do not 
require th~ public to notify the Corps 
at all. 
Source: U.S. Army Corps of Engi­
neers, U.S. Environmental Protection 
Agency. 

For more information, contact the EPA Wetlands Information Hotline 
~. 1 01111 0'" 70?R 1"",,,,,."'rt,,,,.,.,npr~tP.d), 
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Is Current Wetlands 
Protection Adequate? 

In a 1994 survey, 53% of the respon~ 
dent said they felt ,that more wetlands 
protection efforts were needed., 24% 
said current efforts scruclc..J:he..righc 
balance, 9% said these efforts had gone 
too far, and 14% said they didn't mow. 
Source: "TImes Mirror Magazines 
National Environmental Forum 
Survey.~ 1994. TImes Mirror Maga· 
zinesJRoper Starch. 
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CECW-OR 

REPLVTO 
ATTENTION OF: 

DEPARTMENT OF THE ARMY 
u.s. Army Corps of Engineers 

WASHINGTON. D.C. 20314~1000 

November 8, 1995 

MEMORANDUM TO ALL DISTRICT AND DIVISION REGULATQRY CHIEFS 

SUBJECT: Fiscal Year 1995 National Regulatory Program Statistics 

1. Enclosed for your information are graphs which capture the overall perfqrmance of the 
Regulatory Program during FY 199~. These' are mtendedto supplement and update the 
information in the· July 1995 statistical report ("Blue Book"). 

2. As you ca:n.' see from. the graphics,' our performance continues to improve. This' is a 
direct result of increased staff, the President's Wetlands Plan, and the hard work and 
dedication of our field team. 

In Fiscal Year 1995, approximately 62,000 people applied to the Corps for Ii SectWn 
. 404 pemiit. Over 83 percent of these applications Were covered by general pennits 
in an average time of 17 days. Less than eight percent of the applications were' 
subject to the more detailed individual evaluation - which' took an average of 123 . 
days. Only 274, or 0.5 percent, of thepennits were denied. . 

In short,. when you look at all individuals who had to deal with the Federal 
government for a SectWn 404penizit in 1995, the average time for a decision was 
26 days. 

Over the four year period since 1992, the Corps has reduced.its evaluation time for 
all pennits by 21 percent in spite of a 60.percent increase in pennit tipplicatWns. 

While the Corps perfonnance has improved, we continue to. provide protection to the 
Nation's aquatic resources, including wetlands. This is accomplished through 
pennit conditions, impact avoidance and minimization, and the compensation for 
the loss of aquatic functions. 

3. Please review this data and provide each member of your staff a copy. Take. advantage 
of this positive story and let people knowhow the program really wO.rks. Remember, many 
people's perception of the program is based solely on what they have read iIi the newspaper 
or seen on the television -- stories that are typically based on the anecdote and not the facts. 

7f(Lui c/.~: 
Michael L. Davis 

Chief, Regulatory Branch 
Operations, Construction, and Readiness Division 



CORPS OF ENGINEERS REGULATORY PROGRAM . 
PERMIT TRENDS 
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CORPS OF ENGI'NEERS REGULATORY PROGRAM 
, , 

FY 1995 - 404 APPLICATIONS - TYPE OF DECISION 

I" 

General Permit 
83.7%) 

Withdrawn-
8.2% 

, Standard 
6.9% ' 

Letter Permit 
0.7% 

TOTAL NUMBER EVALUATED:' GENERAL PERMIT 51'672, STANDARD 
PERMIT 4251, LETTER OF PERMISSION 442~ WITHDRAWN 5093, 'DENIAL 

. 274 



CORPS OF ENGINEERS -REGULATORY PROGRAM 
- FY 1995 - 404 APPLICATIONS - AVERAGE EVALUATION DAYS 
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PERMIT (SP) 4251, LETTER OF Pf.=~MISSION (LOP) 442, WITHDRAWN 5093 (NO­
DATA AVAILABLE FOR AVG DAYS EVALUATED), DENIAL 274 
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Corps of Engineers Regulatory Program 
Permit Applications Over 2 Years, Old 
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CORPS OF ENGINEERS REGULATORY PROGRAM 
.' 

FY 1995 - WIT-HDRAWN 404 APPLICATIONS 
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CORPS OF EN'GINEERS REGULATORY PROGRAM' 
FY 1995 - ENFORCEMENT CASES' 

Restoration 1309 . . 
53.3% 

After-The-Fact688 . 
28.0% 

. -

~Penalty 30 
1~2%· .' 

............ - . 
Administrative' 398 

16.2% 
. Litigation 33 
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CORPS OF ENGIN'EERS REGULATORY PROGRAM, ' 

WETLAND ACREAGE IMPACTS 
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ADDRESSING THE WETLANDS ISSUE - THE,cLINTON ADMINISTRATION'S 
WETLAND PLAN 

December 4, 1995 Update 

tI The Administration bas developed a solid roadmap for reforming the Nation's wetlands protection 
program.. We set a goal of "no riet loss" of wetlands in the short-term. Over time we expect to see increases in 
the wetlands base through the restoration of wetlands that have been previously destroyed. 

tI The August 1993 Wetlands· Plan reflects the need for effective protection of the Nation's wetlaDds, and 
includes Imlch needed reforms to increase the fairness and flexibility of federal regulatory programs for . 

. landowners. 

tI Many initiatives ~ the President's 4O-point plan have been completed, including: 

. -
• the i$suance of guidance that makes it clear to regulators that "all wetlands are not the same" in 

·terms of functions cind values - that is our regulatory approaches ImlSt be cOIIl1Ile~te with 
the nature of the resource and the impacts of a project;' . 

• the issuance of a new general permit (July 19, 1995)"that will allow landowners to build single­
family homes without an individual permit - impact up to 112 acre'ofnon-tidal wetlands; 

• the issuance of a proposed regulation that will establish a process by which a landowner can 
appeal a Corps of Engineers permit decision or wetI3.ods jurisdiction determination - avoiding 

• 
expensive-litigation; . 

the adoption of one Federal wetlands delineation mamJal for all the Federal government - the 
1987 Corps Manual; 

• the issuance (November 28, 1995) of final. guidance on wetlands mitigation banking - this will 
help the enviromnent and give landowners more fleXibility in meeting mitigation requirements; 

• the issuance (March 14, 1995) of a proposed regulation that will allow the Corps to rely more 
on private sector wetland delineations; 

. • issuance of guidance (July 27, 1995) that eliminates the need to do an off-site altetnatives 
analysis for projects up to 2 acres associated with the construction or eXpansion of a home or 
farm building and the expansion of a small business; 

• an interagency agreement (January 6, 1994) that Puts the USDA in the lead for ma.lcing 
wetlands determination on agriculture land. 

V While Imlch work has been completed, and the perfomiance of the program. bas improved, we are 
working hard to implement other key elements of the President's plan. For example, we are working with state 
agencies to encourage them to take more of the day-t<Hlay responsibilities of wetlands regulation - reducing 
duplication and delays for landowners. 



t/ These are just a few of the over: 40 wetWids reform initiatives we have either completed or have 
underway. The wetlands plan ensures necessary environmental protc;ction and reduces regulatory burdens. 

t/ The results of our efforts have been improved regulatory performance: 

. • In Fiscal Year 1995, approximately 62,000 people applied to the Corps for a Section 404 
permit. Over 83 percent of these applications were covered by general permits in an average 
time of 17 days. Less than eight percent of the applicationS were subject to the more detailed 
individual evaluation - which took an average of 123 days. Only 274, or 0.5 percent, of the 
.permits were denied. .. 

In short, when you look at all individuals who had to deal with the FedeiaI government for a Section 404 
permit in 1995, the average time for a decision was 26 days. . 

Over the four year Period since 1992, the Corps has reduced its evaluation· time for all permits by 21 
percent in spite of a 60 percent incIease in permit applications. 

t/ We will continue to work to reduce unnecessary re~ory burdens, address legitimate concerns, and 
improve wetlands protection - we will not, however. support a roll back of the progress that we have made· in 
reducing the losses of these valuable resources. . 

Questions concerning the President's Wetlands Plan may be directed to Mr. Michael Davis, 
Chief, White House Wetlands Working.Group, at (202) 761-0199. 

'-:0-":' --.r:' 



BILL SUMMARY· 



12/1/95 8tJH}O.RY 01' 8.605 
"THE OMNIBUS PROPERTY RIGHTS ACT 01' 1995" 
[Showinq changes made by Chairman's mark] 

TITLB I --PURPOSES 

.' ,private property is an essential component of our free 
societ~ and constitutional tradition . 

• the Federal Government has unfairly burdened property owners 
in, violation of the, Fifth Amendment 

• ,the fact-specific appr'oach to takings' issues used by the 
courts ,is ineffective and costly 

• the bill is. designed to establ~sh new takings claims and 
·procedures to protect property rights, clarify jurisdiction, , 
and minimize, lito the greatest extent possible,"'the taking 
of private property . . 

, TITLB II -- "PROPERTY RIGHTS LITIGATION RBLIBP" (MODBLLED APTER 
SElf. HATCH ' BILL -- S. 135) 

33% Loss-in";'Value Compensation Trigger 

• requires compensation where agency action reduces the value 
of the affected portion of property subject to the action by 
33 percent or more 

'other Grounds torcompensatiori 

• greatly expands Supreme Court takings cases to require. 
compensation where: 

agency action does not "substantially advance" the 
stated government interest; govt has burdenl'of proof ( 
expansion' of Nollan) 

-- ,agency action exacts a right to use property as a 
condition of a p~rmit, license, or other action without a 
"rough proportionality" between the need for the dedication 
and the impact of the proposed use of property; govt has 
burden of proof (derived from Dolan which addressed only 
forced dedications of property) [Chairaan'8 mark expands 
this to encompass all periait'conditiops which "affect" 
property. ] 

agency action deprives the owner, temporarily or 
permanently, of substantially all productive use of,the 
property, unless the limitation inheres in the property 
title itself; govt has burden of proof to show limit inheres 
in title (expansion of'Lucas) 



definition of "taking" 

The Act uses the term "taking" to encompass any agency 
action "whereby private property is the object of that action and 
is taken so a$ to require compensation" either under the 
constitution or this Act. [Added lanquage from Chairman's mark 
aay be intended to limit scope ,to preclude compensation for 
property indirectly affected by agency action; yet scope of 
"agency action" was expanded to expre~sly encompass inaction. 
"Agency action" is now defined to require adverse effect at the 
,time otthe action.] 

Nuisance Exception 

• ,no compensation required where proposed land use is a 
nuisance under state law; govt has burden of proof 

Federal Liability for state and Local Actions 

• . Federal ,a,.gencies, are vicariously liable for actions by state 
and local agencies that receive federal funds or implement 
federalprograms,whex:e the state action or. federal .~unding 

. ,is "directly related" to the statutorytakinq. [Chairman's 
mark expands liability to include state agency "inaotion."] 

Source of'Payments 

• paid from available appropriations supporting the program 
, gi vingrise to the claim 

Very Broad Definitions 

• "Property" is broadly defined to include all property 
protected under the fifth amendment; all real property, 
whether vested or unvested; contracts or other security 
interests related to real property; the right to use or 
receive water; rents, issues, ar:~~, profits of land; all 
interests defined as property w.der state law; all interests 
"understood to be property based on custom, usage, common 
law, or mutually reinforcing understandings sufficiently 
well-grounded in law ,to back a claim of interest" 

• Under section 204(d)(2), "compensation" would be either (1) 
buainess losses ["where appropriate" in the caloulation ot 
fair aarket value, under the Ilark]or (2) the difference 
boatween fair market value of the property before it became 
subject to the "agency action" and its value at the time of 
the action. "Just compensation" shall include compounded 
interest under section 203 (3) • 

!lurisdiction 

2 



• confers concurrent jurisdiction on U.S. District Courts and 
.the Court of Federal Claims for compensation claims ,and for 
challenges to the validity of "agency acti6n" that advers~ly 
affects interests in property [The Chairman's mark expands 
the, definition of "agency action" to encompass action of a 
state, agency so apparently this section would provide 
jurisdiction to challenge the validity of any state action, , 
inaction, or decision ,under a federally funded or delegated 
program, if tha~ action adversely affects private property] 

[Chairaan' ... rk confers exclusive appellate 
jurisdiotion on the Federal Circuit over cas.s where 
jurisdiotion i. based in whole,' or. ill part, 011 a 
ohallenge to the validity of agency aotion that 
adversely, affects private party under'seo. 205(a). 

'-ThUS, a property' ovnercould torce an APA case or 
challenge to state action under federally funded 
programs trom the regional circuit to the Federal 
clrc~it.]' , 

'-, 

• gives an aciministrat,ive body, the- Court of Federal Claims,' 
authority·to invalidate Acts of Congress and Executive 
Branch actions to implement fed'eral law 

, 

• 'gives. the Court of Federal Claims supplemental jurisdiction 
over tort claims 

• gives the Court of Federal Claims jurisdiction for'claims 
for invalidation of any statute or regulation of an "agency" 
"affecting private property rights." 

TITLB III -- 'ALT~TIVB DISPUTB RBSOLUTION 

• provides for ADR with the consent' of all parties 
." 

• arbitration procedures are those used by the American 
Arbitration Association 

• appeal from arbitration to U.S. District Court or Court of 
Federal Claims '[Chairman's mark provides that provisions of 
title g, U.S.C.; re arbitration, apply to the enforcement of 
awards under this seotion~) 

3 



TITLE IV -- PRIVATB PROPERTY TAKING IMPACT ANALYSIS 

superrnandate 

• Title IV contains a "super-mand~te" that applies to past as 
well as future rules: 

--prohibits the promulgation of a final rule if enforcement 
of the rule could reasonably be construed to require an 
uncompensated taking of private property', "as defined by this 
Act." 

-- requires agencies to review,'and' "where appropriate," re­
promulgate all requlati9ns that "result in; takings of 
private property under' this Act, and reduce such takings'of 
private property to the maximum extent possible within 
existing statutory requirements ...... 

-- requires agencies to submit budget.requests consistent 
with the purposes of the Act. 

-? . 

~- requires agencies to submit to Congress within 120 days a 
list of statutory changes necessary to meet the purposes of 
the title . 

Takings Impact Analysis CTIA) 

• The TIA requirements tor new agency actions are similar to, 
but much more ,onerous than, the takings amendment to the 
Safe Drinking water Act bill passed by the Senate in the 
103rd Congress. 

-- requires agencies to draft a "private property taking 
impact ana'lysis· before issuing any policy, regulation, 
proposed legislation, or related agency action which is 
likely to result in a taking under the bill or the' 
Constitution 

-- provides for exceptions similar to those in the Reagan 
Takings Executive Order (~, law enforcement activities, 
emergencies, .lIlili tary actions, etc.), but does not include 
exceptions 1n the E.O. for actions which reduce federal 
restrictions on property, policies and actions taken in 
furtherance of pending or imminent litigation, judicial or 
administrative; enforcement actions seeking penalties, the 
collection of debts authorized by statute; and Inspector 
General activities. 

-- The TIA must analyze: the purpose of the agency action, 
the likelihood o~ a taking,' whether it is likely to require 
compensation, alternatives that would achieve the intended 

4 



purpose and reduc~ the likelihood of a taking, and an 
estimate of potential liability if the action is found .to 
con~titute a taking. 

Public Availability 

• TIAs are available to the publiCi copies p'rovided to 
affected property owners 

Annual Reports 

• Agencies must annually report to OMS and the Attorney 
General identifying each agency ac~ion for which a TIA 
report .is prepared, as well as all.takings claims and . 
awards. A compilation of these reports would be pUblished 
annually. 

JUdicial Review 

• This title contemplates judicial review. It provides a six­
year statute o.f limitations for actions "to enforce the 
provisions of this title," and it retains (from Doie's 
earlier S. 22) the confusing provision that there is a 
rebuttable presumption in any agency action or 
administrative or judicial proceeding that a TIAmore than 5 
years old is outdated and inaccurate. ' 

TITLB V.--PRIVATB PROPERTY OWNERS ADMINISTRATIVB BILL OP RIGHTS 
. (MODELLED APTER SBB •. SHELBY/REP. TAUZIN BILLS --S.239/HR790) 

Endangered species I Wetlands Focus 

• primarily addresses regulatory actions under the Endangered 
Specie~ Act (ESA) and section'404 of the Clean Water Act. 

• ,bill asserts that while traditional pollution laws protect 
public health and physical welfare, current habitat . 
protection laws protect the welfare of plant and animal 
species 

Compliance with state and local la~ 

• in implementing the ESAand the 404 program, "each agency 
head shall comply with applicable state 'and tribal 
government laws, incl~ding laws relating to private property 
rights and privacy *.* *." 

"Least impact" standard 

5 
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• the ESA and the 404 program shali be administered "in a 
manner that has the least impact on private property owners' 
constitutional ana other legal rights." 

consent for Entry / Data Collection 

• section 504 prohibits specified agency hea9s from entering 
privately-owned property to collect information about the 
property unless the owner has consented to the entry in ' 
writing, has been provided notice of the entry after 
consent, and has been notified that any raw data c6llected 
from the. property must be made available to'the owner upon 
request at no cost. 

Unlike m~st provisions of't~is title, which focus' on the ESA 
and the'404program, section 504 applies to any "agency 
head," a term defined as·the Secretary or Administrator with 
jurisdiqtion or· authority to take ~ fin~l action under the 
ESA or the 404 program. These. "agency heads" include the 
Secretary of the. Army and the EPA Administrator (for the.404 
p~ogram)" as 'well as the Secretaries of the Interior, 
Commerce, and Agriculture (for the·ESA). section 504 would 
apparently apply to the entry of property under ~ny program 
administered by these agency heads, not just ESA and the 404 
program. For example, CERCLA authorizes EPA to enter 
property to conduct remedial actions when EPA'determines 
that "there is 'a reasonable basis to believe there may be. a 
.release or threat of .release of a hazardous substance or 
pollutant or contaminant.". EPA is not required to obtain 
the owner's permission before entering the property under 

~ this provision. This bill. would undercut this and similar 
authorities. 

• section 505 prohibits the use of data collected on privately 
owned property ,to implement or enforce the ESA or the 404 
program unless the appropriate agency head has given the 
owner access to the information, a detailed description of 
th~ manner in which it was collected, and an opportunity to 
dispute the accuracy of the information. 

• If the owner disputes the accuracy, the bill would require 
the agency'head to specifically determine that the 
information is accurate prior to using it to implement or 
enforce the ESA ot the 404 program. 

Administrative Appeals. 

• Under the 404 program, an opportunity for an administrative 
appeal would be required for: (a) a determination of 
regulatory jurisdiction over a particular parcel of 
property; (bi the ,denial of a permit; (c) the imposition of 
terms and conditions in a permit; (d) the imposition of an 
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. ' 

~dministr~tive penalty; and (e) the imposition of an order 
requiring a private property Owner to restore or otherwise 
alter property. (In the comprehensive wetlands policy 
announced in August 1993, ,the Administration agreed to 
provide administrative appeals for (a), (b), and (d).) 

• The bill wouid amend the ESA to require ari oppor~unity for 
an, administrative appeal of: (a) a determination that a 
particular parcel of property is a critical habitat of a 
listed species; (b) the 4enial of a permit for an incidental 
~ake; (c) the terms and conditions of an incidental take 
permit; (d) jeopardy findings on consultations; (e) 
incidental take statements issued in donsultationsaff~cting 
a particular parcel; (f) the imposition of an administrative 
penalty; and (g) the imposition of an order unuer the ESA 
limiting the use of property. Th~ Interior Depart~ent has 
already provid~d for ad~inistrative.reviewof (b), (c) and 
(f) • ) 

Compensation' 

• 

• 

• 

requires compensation whenever a final agency action under 
the ESA or the 404 program deprives a priv~te property owner 
of 33 percent or more of the fair market value of the 
affected portion of the property, as determined by a 
qualified appraisal expert. 

provides that such agency action "is deemed, at the option 
of the private property owner to be a 'taking under the 
Constitution of the United ,states'" if the property owner 
either accepts the agency head's offer of compensation or 
sUbmits to the a~bitration piocess [delet~d from Chairman's 
mark] 

[Chairman's mark provides that property owner has the 
option tti elect fair market value of the pr9perty 
before the date of "the final q,::c,\lified agency action 
with respect to which the property or interest is 
acquired" or compensation under" the' standa,rd in section 
204 (d) (2) .] 

requires the relevant agency head to stay. the action and 
offer compensation to the owner upon the request of the 
property owner. [Requirement for stay deleted from 
Chairman's mark.] The agency would be required ["where 
appropriate, under the standards of this Act"], (1) to offer 
to purchase ~he property at fair market value, assuming no 
us~ restrictions under the ESA and the 404 program; and (2) 
to offer to compensate the owner for the difference between 
the fair market value of the property with and without such 
restrictions. 
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• denies the agency the flexibility to tailor the challenged 
regulat6ry action in a manner that would alleviate its 
impact-on private property. If a property owner requests 

. compensation, the bill would require the agency head to make 
the requisite offers, thereby precluding less drastic 
resp6nses that would reduce the impact of the regulation on 
property while simultaneously protecting th~'public fisc. 

Arbitration 

• the owner could reject both agency offers and submit the 
matter to binding arbitration 

ESA Management Agreements 

• requires Interior, when entering management agreements, to 
riotify all owners and lessees of property subject to the 
agreement and to provide an opportunity for owners and 
lessees to participate 

TITLE VI -~ MISCELLANEOUS 

• The bill contains a severability clause 

• The bill is effectiv~ on date of enactment and applies to 
any agency action of the u.s. government after that date 

I. 
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At;tach~d .is a sUllIJl\artl" of S. 605,· showing changes made by the 
Chairman's :mark. 

You should have recei?ed the following last·~ight: l} Gary 
G~zy's test~ony on sea. s(~), RR '25, exception; 2) a quiok 
expansion en earlie~ talking ~oints re HR 925 exceptions; 3) 
quick t~lkin9 pOints on Washington state yote. 
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12/1/95 SUMMARY OF S. 605 
"'I'HE OMNIBUS PROPERTY RIGHTS ACT OF 1.995 rr 

[Showing changes made by chairmanlg m~rk] 

TITLE r -- PURPOSES 

• private property is an essential component of our free 
society and constitutional tradition 

141 003 
~OO2l009 

• the Federal Government hae unfairly ~urdened property owners 
in violation of the Fifth Amendment 

• the fact-specific approach to takings issues used by the 
cou~ts is ineffective and costly 

• the bill is designed to establish new takings claims ~nd 
procedures CO protect property rights, clarify jurisdiction, 
and minimize, "to the greatest extent possible,1I the taking 
of private property 

TIT~E Zl -- "PROPERTY RIGHTS LITIGATION RELIEF" (MODELLED AFTER 
SEN. HATCR B1LL -- s. ~35) 

33% Loss-in-value Compensation Trigger 

• requires C'ompeneation where agency action. reduces the value 
of the affected portion of prOp'e~ty subjecC to the action by 
33 percent or more 

Oth@r Grounds for compensation 

• greatly expand~ Supreme Court takings cases to reQuire 
compensation where: 

a.gency action does not .. substantially advance I, the 
stated government inter9st; govt has burden of proof ( 
expansion of Nollan) 

agency action e~acts a right to use ·property as a 
condition of a permit, li.cense, or other acclon without a 
"rough proportionality" between the nQed for the dedication 
and the impact of the pr.oposed use of property; govt h~s 
burden of proof (derived from Dolan which addressed only 
forced dedications of property) [Chair.man's mark expands 
this to enoompa.ss a11 perInit ~ondiei.onB which naffect" 
property.] 

agency action deprives the owner, temporar.ily or 
permanently, of substantially all productive use of the 
property, unless the limitation inheres in the p~operty 
.title itself; govt has burden of proof to show limit inheres 
in titl~ (expansion of Lucas) 
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Definition of "takin~ 
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The Act uses the term "·taking" to en·compass ~~y agency 
action "whereby private property is the obj act of tha~ acd:ion and 
is ta.ken so as to require oompensation ll eith~r under the 
constitution or this Aot. [Added language from Chairman's mark 
may be intended to limit scope to prQolude compenaation ror 
property indirect1y affeoted by agency aotion; ye~ SCOPQ of 
ftagency action" was expanded to expressly encompass inaction. 
UAgency action ft is now defined to require adverse effect at the 
time of the action.) 

Nuisance Exception 

• no compensation required where proposed land use is a 
nuisance under state law: govt has burden of proof 

Federal Liabiljty for State and Local Actions 

• Federal agencies are vicariously liable for actions by state 
and local agencies that receive federal funds or implement 
federal prog~ams, where the sLate action or federal funding 
is "direotly related" to the statutory taking. [Chairman's 
:mark expands liability to include sta.te agency lIinaction."] 

, , 
Source of Payments 

• paid from available appropriations supporting the program 
giving rise to the claim 

Very Broad Definit.ions 

• "Property" is broadly defined to include all property 
protected under the fifth amendment; all real property, 
whether vested or unvestedj contracts or other security 
interests related to real propertYi tho right to use O~ 
~eceive water; rents, issues, and profits ot land; all 
interests defined as property under state law; all interests 
"understood to be property based on custom, usage, common 
law, or mutually reinforcing understandings sufficiently 
well-grounded in law to baCk a claim of interest" 

• Under section 204 (d) (.2) I "compensation" would be either (l) 
business losses [nwhere appropriate" in the calculation of 
fair markat value, under the mark] or (2) the difference 
between fair market value of the property before i1; became 
subject to the nagency action" and its value at the time of 
the action. "Just compensation" shall include compounded 
interest under eection 203(3). 

Jurisdiction 

:2 
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• confers concurrent jurisdJction on u.s. District Courts and 
the court of Federal Claims for compensation claims and for 
challenges to the validity of "agency action" that adversely 
affects interests in property [The Chairman's mark axpanas 
the defin:ition of "agency aotion" to enoompass aotion of a. 
state agency So a~par~ntly ~hia sect~on would provide 
jurisdiction to challenge the validity of any etate action, 
inaction, or decision unQer a feda~ally funded or d@lega~ed 
program if that action adversely affects private property] 

[Chairman's mark confers ekcluaive appella~@ 
jurisdiction on the Fede~al Circuit over cases where 
1urisdiction is h~eed ~n whole, or 1n part. on a 
challenge to the validity of agency action that 
adversely affects private party under s~c. 205(a). 
Thu5, a property owne~ oould force an APA case or 
~hallenge ~o s~~te ac~ion under federally fUb4ed 
pr09~am8 from the regiona1 circ~~~ to the Fe~eral 
Circui t.] 

• gives an administraoive'body, the COUl:'t 'of Federal Claims, 
authority to invalidate ACt5 of Congress and Executive 
Branch actions to implement federal law 

• gives the Court of Federal Claims supplemental jurisdiction 
over tort claims 

• gives the Court of Federal Claims jurisdiction for claims 
for invalidation of any statute or regulation of an "agency" 
"affecting private property rights." 

T~TL~ III -- ALTERNATIVE DISPUTE RESOLUTION 

• provides for ADR. with the consent of all parties 

• arbitration procedures a~e those used by the American 
Arbitration Association 

• appeal from arbitration to u.s. Di~trict Court o~ court of 
Federal Claims (Chairman's mark prov1des tha~ prov~sionB of 
title 9, U.S.C., re arbitration, apply to the enfor~ement of 
awarda 'Under t.hi~ sel?tion.,J 

3 
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TiTLE IV -- PRIVATE PROPERTY TAKING XMPACT ANALYSIS 

Supermandate 

• Title IV contains ~ "super-mandate" that applies to past as 
well as future rules~ 

-- prohibits the promulgation of a final rule if enforcement 
of the rule could reasonably be construed to require an 
uncompensated taking of private property "as defined by this 
Act. II 

-- requires agenoies to review, and "wherE appropriate, II re­
promulgate all regulations that "result in t:ak.:i.ngs of 
private property under this Act, and Teduc~ SUch ta~ingB of 
private property to the maximum extent possible within 
existing statutory requirements ... " 

-- requires agencies to' submit budget requests oonsistent 
with the purposes of the Act. 

-- requires age~cies to submit to Congress within 120 days u 
list or statutory changes necessary to meet the purposes of 
the title 

Ta.kings Im;eact Ana.lysis (TIA) 

• The TIA requirements for new agency actions dre similar to, 
but much more onerous than, the takings ,amendment to the 
Safe Drinking Water Act bill passed by the Senate in the 
l03rd CongrsQs. 

-- requires agencies to draft a "private property taking 
impact analysis ll betore issuing any policy, regulation, 
proposed legislation, or related agency action ~hich is 
likely to result in a taking under. the bill or the 
Constitution 

-- provides for exceptions simtlar to those in the Reagan 
Takings Executive Order (~, law enforcement act.ivities, 
emergencies, military actions, etc.), but does nOL include 
exceptions in the E.O. for actions which reduce federa1 
restrictions on property, policies and actions taken in 
furtherance of pending or imminent litigation, judicial or 
administrative; enforcement actions s~eking penalties l the 
colleotion of debts authorized by statute; and Inspector 
General ac~1vit1es. 

-- The TIA must analyze: the purpose of the agency action, 
the likelihood of a taking l ~hether it is likely to require 
compensation, alternatives that would achieve the intended 
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purpose and reduce the likelihood of a taking, and an 
estimate of potential liability if the ~ction is found to 
constitute a taking. 

Public Availability 

• TIAs 'are available to the public:::; copies provided to 
afrected property owners 

Annual Repm:.t1i! 

• Agencies must annually repor.t to OMS and the Attorney 
General identifying each agency action ~or which a TIA 
report is prepared, as well as all takipgs claims and 
awards. A compilation of these reports would be published 
annually. 

J'ydicial Re"View 

• This title contemplates judicial review. It provides a S1X­
year statute of limitations for actions lito enforce the 
provisions of this title,u and it ret~ins (from Dole's 
earlier S. 22) the confusing p~ovision that there is a 
rebuttable presumption in any agency action or 
administrative or judicial proceeding that a TIA more than 5 
years old is outdated and inaccurate. 

TITLE V -- PRIVATE PROPE~TY OWNERS ADMI~!STRATIVE BILL O~ RIGHTS 
{MOPELLED AFTER SEN. SHELBY/REP. TAUZIN B~LLS -- S.239/HR790> 

Endangered Species J Wetlands Focus 

• primarily addresses regulaLory actions under the Endangered 
Species Act (ESA) and section 404 of the Clean Water Act 

• bill asserts that while traditional pollution laws protect 
public health and physical welfare, current habitat 
protection laws protect the welfare of plant and animal 
species 

compliance with §tate and lo~al law 

• in implementing ~he ESA and the 404 prog;z;-am, "each agency 
head shall comply with applicable St~te and tribal 
government laws, including laws relating to private property 
rightB an.d privacy * lI: *." 

"Least impact" Standard 

5 
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• the ESA and the 404 program shall be administerad "in a 
manner th~t has the least impact on private property own=rs' 
constitutional and other legal rights. II 

Consent for Bntr)! I Data Collection 

• Section 504 prohibi~$ specified agency heads from entering 
privately-owned property to collect information about the 
pr.operty unless the owner has consented to the entJ'..}, in 
writing, has been provided notice of the entry afcer 
consent, and has been notified that any raw data collected 
from the property must be made available to the owner UPOIl 
request at no cost. 

Unlike most provisions of this title, which focus 011 the ESA 
and the 404 program, 88ction 504 applies to any lIagency 
hea.d, 'I a term defined as the secretary or Administrator with 
jurisdiction or authority to take a final action under the 
ESA or the 404 program. These "agency heads" include che 
Secretary of the Army and the EPA Administrator (for the 404 
program), as well as the Secretaries of the Interior, 
commerce, and Agriculture (for the ESA). section 504 would 
apparently apply to the entry of property under any program 
administered 'by these agency heads. not just ESA and the 404 
program. For example, CERCLA authorizes EPA to enter 
property to conduct remedial actions when EPA determines 
that hthere i5 a ~easonable basis La believe tnere may be a 
release Or threat of release of a hazardous subetance or 
pollutant or contaminant." EPA is not. required to obtain 
the owner's permissi'on before entering the property under 
this provision. This bill would undercut this and similar 
authorities. 

• Section 505 prohibits the use of data collected on privately 
owned property to implement or enforce the ESA or t.he 404 
program unless the appropriate asency head has given the 
owner access to th~ information, ~ detailQd desoription of 
the manner in which it was collected l and an opportunity to 
dispute the accuracy of the information. 

• If the owner disputes the accuracy, the bill would require 
the agency head to specifically determine that the 
informaL ion is accurate pr1.or to using it to implement or 
enforce the ESA or the 404 program. 

Administrative Appeals 

• Under the 404 program/ an opportunity fqr an administrative 
appeal would be required for: (a) a determination of 
regulatory jurisdiction over a particular parcel of 
property; (b) the denial of a permit; (c) the .imposition of 
terms and.conditions.in a permit; (d) . the imposition of an 
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administrative p~n~ltYi and (e) the imposition of an order 
requiring a private property owner to restore or otherwise 
alter property. (In the comprehensive wetlands policy 
announced in August 1993, the Administration agreed to 
provide administrative appeals for (a), (b), and (0).) 

• ~he bill would amend the ESA to require an opportunity for 
an administrative appeal of: (a) a determination that a 
particular parcel of property is a critical habitat of a 
listed sp9cies; (b) the denial of a permit for an incidental 
take; (c) the terms and conditions of an incidental take 
permit; (d) jeopardy findings C)n consultations; (e) 
incidental take statements issued in corisultations affecting 
a particular parcel, (f) the imposition of an admini6t~a~ive 
penalty; and (g) the imposition of an order under the ESA. 
limiting the use of property. The Interior Department has 
already provided for t;l.dministrative review of (b), (c) and 
(f) . ) 

Comgensation 

• require~compensation whenever a final agency action under 
the ESA or th@ 404 progr~m deprives a private propercy owner 
of 33 percent or more of the fair market value of the 
affected portion of the property, as determined by a 
qualified appraisal expert. 

• provides that such agency action lIis deemed, at the option 
of the private property owner to be a taking under the 
constitution of the United States" if the property owner 
either accepts the agency head's offer of compensation or 
submits to the arbitration process [deleted from Chair.man'B 
ll\ark] . 

[chairman'6 mark p~ov1des that property owner has the 
option to elect £a~r marke~ value of the property 
before ~he date of Dthe fina~ qualified agency aotion 
with reGpect to which the property or interest is 
ac:qu:Lred" or oompensation under the standard in section 
.204 (d) (2).J 

• ~equires the relevant agency head to stay the action and 
offer compensation to the owner upon the request of the 
property 9wner. [~equi~ement for scay de1eted from 
Chairman'S mark.] The agency would be required [nwhe~e 
appropria.te, under the standards of this Act"] (1) to offer 
to purchase the property at fair market ,value, assuming no 
U3e re~trictions under the ESA and the 404 program; and (2) 
tc offer to compensate the owner for the difference between 
the fair market value of the property with and without such 
restrictions. 

7 
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• denies the agency the fl~xibility to ~ailor the challenged 
regulatory action in a manner that would alleviate its 
impact on private property. If a property owner requests 
compensation, the bill would require the agency head to make 
the requisite offeX"s, thereby precluding less drastic 
responses that would reduce the impact of the r~gulat:ion on 
property whilB simultaneously protecting the public fisc . 

. Arbitration 

• the owner could reject both agency offers and sUbmit the 
matter to binding arbitration 

~~nagement Agreements 
, 

• requires'Interior. when entering management agreements, to 
notify all owners and lessees of property subject to the 
agre~ment and to provide an opportunity for owners and 
lessees to participate 

T~TLE VX -~ MXSCELLAN~OU8 

.' The bill contains a severability clause 

'. The bill is effective on date of enactment and applies to 
any agency a.ction of the U.S. government a.fter that date 

• 

a 


