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Thi. letter presents the views of the DQpa~tm8nt or Juatica 
with r ... p.ot. l,.o S. lela,. th* flT.nth Amer..dm.nt Enforoam_nt A.CJt of 
1996." 

Mr. Chairman, this Admini~tration shares the oonoern tor 
improving co~p~~.tion and ~oo~4ination .~o~q ~ll lcvalc of 
qovernnent, throuqh a variety of m.an~: through the issuance of 
JSX8t;'ut1ve orc1er 1287' l"eqA:t:ding Q-vo!aance o~ unfunde~ l\\and~too on 
state, loc~l, and tribal governmental by 8upport lnq enactment of 
the Untundec2 Mandate ... ltetUl:'kll Act of 199$; thl:'ouyh a99r.e~ive UDt3 

ot ~aivQrs of faaaral requirements to grant add tional flexi
.bir.i:~S',; ana 'through a top-LU-lJott01U l:~vielll" of exist.ing reg\lla.t.ol:'Y 
raqUr~_.nts .. 

Unfortunately, this bill would not help achieve that goal. 
Some or. the witnesses betore thi~ Commltt~8 hav~ portr&yed thi. 
bill as one that simply requires Congress to articulate th& 
con.titutional ~a818 ror new leqlalaticn, ~l,a ~o m~k. it~ ~n~&nt 
plkin before praemptini state law8. No one could argue with the 
notion that Conqr8s. ahould think caretu11y b.fo&~ it ~ct. to 

'. d;l.~puc. state Ot' looal law, and w. would bavQ no dik1agreement 
with,:the btll if that wasa wh&t it prov14e~. 

But the &copa of this l.sgilllati.on is rar more sW8Qpin9~ 'I'llt: 
bill ·raises .erious oonstitutional questions under the supremacy 
clau.e~ahd may etfvat1vely thwart tne enactment or 1mport~nt 
fad.rD.l legislation that ia within conqress fa authority and that 
is fUlly consistent with oonstitutional principles and tradition. 

The bill would also impose extraordinary and, we believe, 
devaatatinq limits on the authority of fedaral agencies to 
promulgat6 rules to implement fadaral proqr.~s, including 
B.l(i.t~ federal lawB. A. set forth more tully below, the bill 
oould have sariou., probably unintended consequenoes: 

• restricting agencies' ability to implement existing 
laws paGsed by Conqreas to protect publio health and 
eafety; 

di.~uptin9 or making meaningless the national ~tandarda 
that ensure a level play1nq field and con~i&tenoy for 
busines.ea operatinq in a nation~l .arket: and 

I{!JUUl 
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I • 
tiva ~iti;atlon. 
elltanCjJling nlitw l:'eg\11atlona i~' Wl:u~tof\ll, oounta:ttproduc-

In shQrt, thi. bill do •• not. si1ftply re uira Congr ••• to make 
plain its intent bator. presmpting sto • lawe. Thi. bill 
undermines the ability ot the F~~a~al overnment to create a 
stabl. busln8 •• cllmate al~ to f~o~ec~ the publicI in i~port~nt 
areas such as health, safety, civil ~1 hts, and the environment. 

If ConWr.s. has conc~rns with the balanoe between tadaral 
ana state authority .trucA by pa~t1c~1 ~ Gt4tute., C~n9reea 
should amend those statut... This bil Qeaks to impose a one
size-fits-al-l tix with possibly Vl;lfjt I,.Ilhltended coneequenoes. '1'0 
be frank, parts of this bill are t~ albiguoUS to say definitely 
what they mean. ThC~ will takes year. of lJ.l.J.YcStion to d.cit;l •• 
What va can tell you 1s how many lawye _ -- and judgQS -- will 
try to oonstrue it., 

SttIMARy OP THE PROVISZON~ OY S. 16ag 1 
8. 1629, th. Ten~ AmenQment ~nto cement Act ot 1~96t 

includes provisions direotea at con9re~B, the feaeral agenoies, 
and the tea$r~l court5. The nepartmenf'5 oommants only ~adress 
the provieions of S. 1629 relatinq to fgency regulatory authority 
and the judicial and administrativQ interpretation of federal 
statut •• and implemantinq agency rulQs. . 

Section J would require that b111~ enacted on O~ atter 
January 1, 1997, must inolude certain ~eo~arat1ons reqarQing 
oonqresaional authority, competence, and intent, as well as 
.pecific factual findinqs in aupport o~ those aeclaratiQ08. 
Section 4 provide a a point of order prpcedure to prevent the 
Hoae or Senate from considerinq Any bjLl1, joint resolution, or 
am~dment that failu to include such d~Olaration8, subject to a 
waiver of the point of order by a. thr.~-fitth. vote of the 
.emborsh!p. I. 

Section Sea) of the bill would a4~ a new S 560 to chapter 5 
of Titl$ 5, United Stat$9 Code (the Administrative Procedure 
Act). Some of tha requirements of thel •• ction are proc.dural: 
to 9iv. notioe of proposed rul~s that would preempt state law by 
SQndi~q copies ot the propoaed rule tol the GovernQr, Attorn&y 
General, and leqislative leaders of thF affeoted stat.s; to 
AAt.Abli&h a separate list of preempt1vf rule. in each iS8UQ of 
the Fed$ral Reqisterl and to require p riodic agency review of 
Qxi.tin~ rul~$ ~h~~ pr •• m~t state law. 

HOWCtv_r, oth4';!lr rn"oviai.ons of p:rop~sed § 660 would impose 
.i9nitio~nt restrictions upon the aaOP~ion of federal regulations 
that. PXOQQtnpt .tate lftw. Rllb;:;action (a provides that each 
te4eral .Kecutive depa~t~8nt, agenoy, n4 indepena.nt agency 
would b. p~ohibit:M trt)m ~nn"t.ru,inq an, statute. to 9rant the 
aq.noy authority to issua rul •• th~t preempt state law unless the 
intent to ~~nt pre.mptive r~gulA~Qry ~uthority is eXplicitly 
statGd And the agenoy determines that fbere is a direot and 
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ir~econaila~lc COnfl1g~ ~atWQ.~ ~h8 rul$ and th. s~AtA lRW. 
SubsBotion (b) provid •• that any regulatory preemption of state 
law .hall be n.~~owly ~.11o~.d and .hall Qxplioitly d~~nrtbR ~h@ 
scope of preemption. 

In addition, •• ctions6 an4 5(d) of the bill would eatablish 
two n.~ ~ul$. of oon3~ruot1on -- 0"_ applyin~ to jud!oial or 
otbar ·adjudioa~iva" interprGtations of future atatutes and the 
other ~o .dajnletrA~iv. intorpre~.tions of rul •• impl~mantinq 
both future and pre$Qnt statutes -~ aqainat tho preemption of 
~tat~ or loc~l law in the aba.nce of ~n 'cxpr ••• daQlaratioh ot 
intention to prae=pt or a direot aontlict with the federal 
rli'i"".1raPlents. 

AlthoU9h t.l'ui' Iilp.cit!o provi.ion. ot this bill QJ:'O ttovel, 
even radical, the general12ed aoncerns that qav. rise ·to the bill 
are clear enough. 'rhilll A<1mitdstrat.ion i. ve.ry Qttent.ivc to ~h. 
burdens placed on state ant\. lool!ll govarnmentlil under federal laws 

, and requllitory p-'"UCJrams I and i. c;\"terl'1lin.d to cW'Qid u.nneoe3::u,\ry 
tmpoaitions. Achieving that qoal, however, dO.$ not require 
enaotm.ant ot 1~91s1at1on t.hClL would t\'l~'n eltiatin9' principles of 
ta~era11sm upside down. ' 

Early in his tenure, pre.ident Clinton i.sued Exeoutive 
order 12B"lb, "Enhancing the !nttir~~ve.r;nn't;Sutal Pa.rtneru;hip, II to 
red\1ce the imposition of untund.ed manda'tes upon stat., local, and 
tribal qovernltlenta. The ortler dir.ct~ fec1f;1,t"lt.l. ta.ge.llcd .. efi not 1::0 
impoS$ auch mandatee by r.qulation unl88. they either (1) a~5ure 
that rund8 ~or the necessary coats of oompliance ~~e ~~Qvid~d by 
the federal 9overnment; or (Z) describe in detail the extent of 
th$ aqancy's priQr consultations with ar~.ct8d unita or gov8cn
ment, the nature of their concerns, any written SUbldssions from 
them, An~ the agency's posi~1on ~upportin9 the naad to issue the 
regulatory mandate, and obtain prior approval by OMS. The 
Administration baa recoghizea that unfunded manaates can alSO ba 
!mpo •• ~ through ;rant, contraet and entitlemBnt programs and 
their iDpl~entin9 r.quirem~nt&, an~ a~enc1es WGr& also a~vlsed 
to follow the procedures of tha Exacutlve Order in ~ev.lopinq 
such a<tl1inistrative guidance and instructiona, ' 

The Preeident also .upported enactment ot the Unfun~.d 
Handatas Reform Act of 1995, which tor the first time limits the 
ability of Congr •• s to pass laws impos1n9 unfunded Bandatea on 
a tate , local. and tribal governments. The Act also requiras 
qr.ater intergovernmental consultations in the aqency rulemakinq 
proc •• s. and allowance tor the least expensive m.Anl of oomp1y1ng 
with fad.ral ~.9U1Ation8. 

The ~dmlni.tration has also a99ress1vQly sought to chan;. 
the role ot t~e federal government in dealinq with states and 
localiti •• , through a variety of mean. to reduce federal red tap~ 

- 3 -
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and provid • .1nc..:.t.'w.lfiJfJ<1 tlexibil.i~y to "tato, 1.0""3, atu! tribal 
governaant. to achieve r.sults: 

• by wideapraad us~ Of waiver authority in areal such as 
weltare, ec2uo.tlun, hea.l tb CI,\1.~e and. th. environment to 
achieve effeotive reform.; 

P. 5/26 

• by impa.ing a results-oriented atandard tor federal proqr~m8 
t.hrc)ugn means suoh o. tbttGovel:nm~nt Perf~r.n1emo. and neault.CJ 
Act and int.n.iv~ r.invention and elimination of existing 
federal regulatory requlremenl~; 

• by promoting parrormance partnerShlp:;i £1,;1.' r.cteral Ilrant 
pZ'OCJrama; and 

• by empower!nq oommunities'to achieve bottom-up reforms 
thl:'ouqh p~ogt'ams .uch as Bmpowerment Zonas an~ Ellt~%·pl.·ilSe 
communities. 

'l'HB BILL J[lSPBRCBIVBS '!'HE HISTORICAL PTJiCPOSE OF THE 
10m AMlNDMBNT AND 'l'IIB PRINC:IPLES OF b'W..I::atALISM 

s. 1629 would not, as 1t.;t1t!e Q~a1m., operate to .ntQrQ~ 
the Tenth ~.ndDent. Tha Tenth Amendment •• ts out a cora 
principle of our federal structure of government, that the 
national qQver~nt i. a qovarnment of limlte~ po~ers and that 
Congre •• has only thoee powars;1ven it DY the Constitution -- a 
principle with whioh we fully ,qraa. 

However, a related and equally fundamental principl~ of 
federalism as established by the Framer. is that, in those areas 
where the Constitution has qiv~n the federal qovernment authority 
~o la9islat., this authority is complete an~ subject to no 
limitations other than those imposed by the constitution itself. 
In other word., the Tenth Amendment Was deliqn~d to preserve 
.tate authority over matter. ~ delegated to the federal qovern
.ant by the Con8titution; it"does not curb the extent ot tedaral 
power -~ 1noluding power to pr.empt -- on those 1 •• U8& as to 
which Congress dOli hay, authority to legislate. As the Suprema 
Court hac .xplain~dr fllf a power is deleqatea to Conqres& in the 
Con5titutlon, the Tenth Amendftent expressly di8claim. any 
'I",ul; •• ~vation of that power to the State.. . . r" New York L. 
yni.toa Stlt •• , 505 U.S. 144, 156 (199~). 

Moreover, Qxistinq Supreme COUrt doctrine already implemente 
m\lQh of! what s. 1,629 ht d •• i,9n~d to accomplish. In Greaorv.q, "I.. 
A.h~Qtt, 501 U.S. 452 (1991), the Court rUled that, where 
~.d.~.l ~.w would op~r~ta tQ pr •• mpt ~ cora state qovernmental 
function, Congr ••• must make i~8 intention to preempt 
~.i.~ak.blY cl.ar. IndAAd r th~r. i. a presumption aqainst 
pr •• mption in areas traditionally requlated by thA States that 
must be ova~Oo.e bye .t~t.~mAnt,o~ ~onoresBiona1 intent. ~ 
California ,YI ABc Am.tie. Corp'., 490 U.S. 9~, 101 (lgS9). In 

t 
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.rll1itiQn, the CQUJ:'t ha. h.14 that Con~"I!I" m~y not "golQlniindco:t" 
the leqislative process of the states by Q1rectly cQmpellin9 the. 
to enaot and enrbrce C\ ledet-al refJulatol"Y p~oCJr(Un." New ¥o~}s y. 
unit" States, 505 U.S. 144, 161 (1992), quotinq Hodel V. 
yir;1nw '"r(IScM milling & aeclaDAtign A:iO'P, 4~2 u.s .. 2G4, zoo 
(1981). Pinally, the COurt haa ruled that the Eleventh Amendment 
prevents Congress from .broljfatin.., .tat. soveareign imll'l\,u"lit.! wben 
legielatih9 purauant to the Co~ree Claus.. Seminolo T; 9' ot 
F19r1dl Y. tloriQA, 118 s. ct. 1114 (1996). 

ThWl, a.. Cliec\lssed ~Blow# s. lC5Z9 m.l.I:j~,4Ucllot~·st~1'ld& the 
historical purpo.e of the Tenth Amendment ae well as tha syst.m 
Of 2:ede:ralU;1II that the Tenth Amendment and Dth ... c !Jl.·oviliicms ot 
the Constitution ordain. 

preemption Should Not be Dependent on a 
CQlSre"ignal QaQl&:r;illon of "CQEPQwnge" 

One ot the d.olaration~ requ1raQ by s. 1~Z9 refleots this 
fundamental mi500nception of faderalism. seotion 3(a) (2) would 
requ1t"8 every bill to c1aoJ.lt"t! "that conqrefl~ speclt'leally find. 
that it hllll. a greater degree of oompetence than the states to 
govern 1n tilQ araa adcSressec1 by the -statute" and to 1nOl.UClG 
specitia tactual findings that support tha declaration. This 
prov1aion appear. to be bottomed on the erroneous view that 
faderal legislation is to be permitted only where the states are 
1.&. competent to act than the feQeral qcvernment. 

The Const1tution does not create the tederal ana state 
qovernmehts aa adjacent sovere1qns, aisabled from acting within 
the aama sphere. 'Instead, as Justice o'cormot' has &ltated, "our 
constitution eatablishes a system of dual sovereignty between the 
states and the Federal Covermnent, .•• 'the States possess 
sovereignty cone~rr.nt with that ot the Federal Government, 
SUbject only to limitations impoaed by the supremacy Claus •• '" 
Gre.;MY y. Ashgroft, 501 u.s. 45~, 457 (1991) (qUoting- Tafflin It 
Levitt., 493 u.S. '455 (1990». The Tenth Alnenciment does not 11m t 
the federal qovarnment to actinq only where it can claim qreatar 
oompet.noe than thQ atates. A. Chiet Justice R&hnquiat recently 
reiterated, quotinq Chief Justice Marshall, every power ·v •• ted 
in congr •• s i. complet~ in iteelf, may bl exercised to its utmost 
.xtent. an~ acknowledges no 11m1t~t1ohS, other than are 
pr •• cribe4 in the constitution." united Stotes y, ~oRat, 115 s. 
ct. 1624, 1627 (1995) (quoting ~Qn. v. Ogden, 22 u.S. (9 
Wheat.) 1, 196 (1824). 

ThrQughout our history, congress has enacted vital laws in 
ar~a~ W~Rr~ no ona would B8riously oontend that the states ara 
net "ccnnpQteflt" to aot. For example, crim.inal law i. tradi
t,ionally nnwml;~t..d to the competenoe of the states. .s.e..~, 
LQpaa, 115 8. ct. 1624 (1995). Yet the fQdaral government hag 
.uppl.menb'llld Atat:A 1 It",a cOlllbatting druQ S)oss9sa1on and distribU
tion, incarcaratinq armed career criminal", ~nd prohibiting the 

- 5 -
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pos •••• i.on o~ •• .,ault weapon:.. In the ArG~ ot onvironmehi:!al l~w, 
Con9~ •• c ha •• nact~« landmark l.qi~lation in the Clean Air Aot, 
the cl$*n Water Act, the •• source Ccnae.vQtion and Rooovery Aot, 
an4 Superfund. In addition, the federal government properly has 
tWlded at.udtllll;;. l'h~,n, .ohool l.\1nc:h, ana head &start. proqram., o:lll 
in an area -- education -- that has been traditionally CQ~itt.d 
to the oompetence of ~le 8t~t~.. In ea.chof th ••• G~.as ~nd ~.ny 
other. - ... such a& laws pt'ohlbitinq child labo't', protactim;J the 
saraty ot tood, anci provldlu9' tor Q\lr elderly -- the state. wore 
oompetent to act. But tor a variety of r.ascna, conqresa -
represant1nq the will ot th. pilopl~ _ ... uunolu.dQdtbat federal 
legislation wag needed. Whether the tederal effort. was appropri
ate l;Jf;Iaause the states nad d.eQl!ned t.tI ("'ct, beCAuse of the n~ad 
tor ~ unlfora national rule, or tor any other raason, it is olear 
tha,t ccngra •• hac! constitutional QutboL' .l.L.y tIJ (agt -- end pX'QperlY 
acted -- despite the competeno& of the states to aot as well. 

The declaration regArding relative competencQ also ignores 
the w.ll-aatabl1.hed tradition Of cooperative tederalism. The 
federal and st~te governments have lon~ reeo;nized and re~peotGd 
th~ competence ot the other even in areas ot ooncurrent jur1~d1c~ 
tion. tn k •• pinq with thie lonq-.tan~ing comity, fed.ral and 
state government. have jointlY regulated an~ admini8tered vitally 
inportant p~o~ramsl inoludinq Sooial Security, Medicare and 
Medicald, and environmental Pt'otQotion programs suell a. the Clean 
water Act. 

As tb .. e examples illustrate, one likel~ result of requiring 
the d&olaration ot s~p$rlor federal competanoB wouLd be to 
preveht the enactment of important laqialation that is within 
congr •• s· authority and that i~ fUlly oonsistent with oonstitu
tional principles and tradition. Leqislation that unduly 
r •• er1ots th~ exercise of federal authority threatens our consti
tutional .ystem of federalism just as surely as legislation that 
unduly encroaches upon stata authority. 

Alterna.tively, the term "QompQtCtne~u might be given an 
a~an.iv. conatruotion that encompasses any situation where 
Conqr... bali.vee th.t fed.ral legislation is appropriate for any 
reason. If 80, the deolaration requirement would cause congress 
frequently and unnece~sar11y to deniqrate the relativ~ competence 
of the states. This would .eriously uhdermine the comity that 
h.e been an essential hallmark or our syet$m of ooncurrent 
lIovereiQnty. 

'rhp.. Rfll overlooks the Import.ance of a 
pQdsr.l Rpl, in Establishing NAtional stangards 

The presumption that Con9ress shoUld net le9islat~ unless it 
d.t.~min~s thAt- Cono~.s. ia more oo~petent than state$ to qovern 
in the are~ addressad by the leqislation also run. contrary to 
the important t~de~al rftlA in •• tablishi"q national stan4arda. 
con~reas provid •• tor federal prot.otion of human health, public 

- 6 -
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.at.~y, ch •• nvironm.n~, non-d1Da~1~!nat~on, and other important 
interest. onlY where .tat. law doe$ not aohiav8 the task, or 
who~o uni~orm radarQl .tand~rdG are nOQccaary for eo~. other 
reason, au.ell as creating a level oompetitive playing fi!lld among 
et.tes and lnau~tri... The need to. a eingle national standard 
often has nothing to do with the relative cOmp$tehce of states. 
Por exampla, 

• I~du~t~y otten .uppor~. uniror~ prod~ct 3DtOty ~t~nda~d8 
becau •• ot the benefita of a single .tandard. These 
atondaxd. otten preempt contlictinq 8~ate laws that might 
aake production and 41atribution of consumer produots in a 
hat.1omt1 1D00rJu;lt. tar mOl'. dirCiQult and .. xp.,n.ive. For 
example, 1n 1993, the Conaumer Product Safety Commission 
.Lrtllluud II sa!'ety st4nliard requiring that di.po~Mle oi9~ratt. 
lighters be child-resistant. The Commis.ion estimated tbat 
the rul~ could heave «nnudl Ut;sl:. ot;tua£lts of approximately 
$115 million and 80 to 105 livej saved. The li~hter 
inc1uBtry aC2vooated th. rul. bfjCiiLUi"~ lt. w.nL.eu • uni£ul:.'m 
mandatory lStandard rather than varying state laws or a 
voluntary standard that WQu~d placG r8p~t~bl~ m~nuf~~Lur~r~ 
at a competitive disa~~antage. Such ~ uniform standard 
WOUld have :been rar more cl1tticult to estabJ.isll hac1 this 
bill been in affect. 

• The Resource Conservation anCl R&covery Act CURCRAtI) requires 
tA. Environmental ~rot.ction Agency to 9St~b~1sh a man1rest 
syete. to track the transportation of hazardous wasta8 and 
to assure that ha~ardQus wa8tes ara de11varea to a permitte~ 
hazardou~ waate faoil!ty. In 1984, EPA and the Department 
of Transportation issued a joint regulation requiring all 
hazardoU8 wast. handlers to use a uniform· manifest form for 
the transportation ot hazaraOUS waata, thereby preemptinq ~ 
number of different state manifest rorm requirements. (DOT 
relie4 on ita authorities un~er the Hazardous Materials 
Transportation Ace.) EPA and DOT issued the regulation in 
reapone$ to the pro~l.ms created when .tates developed their 
own manitest formp and required parsons transport1n~ 
hazardous wast.. through their states to use their state 
~orms. Interstate transporters had to fill out multiple 
forma; multi-Btete generatQrs were praventad from davelopinq 
oompany-wide manitastinq procedures; ~nd enforcamant was 
mor& difficult, since inspectors had to be familiar with 
many forml. 

R~ provide. that .tateu may not impose lese strinqent 
raquiramants than those authorized under the federal 
statu-teo 42 U.S.C. I 6929. Here, however, the st.at.e 
•• nifG$t torma wera net le88 str1nqent than t.~eral law 
tbey were just diff~~ent. Nor. arquaoly, was there a 
direct, irrecQnoilable oontliot betwQen th& RCRA and the 
stat. law. Had S. 1629 been in torce; EPA arguably could 
not have relied on RCRA to provide a single, uniform 
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mAftit •• ~1n9 torw. (bOT'c c~atu~., ~ho~Vh, Qo •• P~OVidQ 
1n4.pend.n~ pr •• mpt1on authQ~1ty.) . 

P q I",,, 
• ~/ LO 

As • praot1Qal matter, S. 1629 could sUbstantially interfere 
with Con,r ••• • ability to enQC~ hationQl lo.131atiQh in tho 
PUblic intereat -- oepacially it S. 1629 were interpreted to 
requir. that Con~~ •• D Ip.o1fioally find ~hAt c.r~in g~ateg ~~o 
not equally competent to CJovern irJ a particular area. The need 
tor a t~~.rAl r~16 may crt •• , no~ beoau3e at.tea are Uhabl. or 
unwilling to adequately p~ot.ct their citizens, but because 
.L.t~' p~r5p.ctiv.a •• y nat tak~ into aecount .Ef.cta on other 
.tate.. For example, air pollution from ona state may cross 
.tat. lines and impAct th. citizen" Qf anothflt" .tate. 'l'h~ 
federal 90vernment alone has the ability to react to such 
spl11~v.r .tt.ct •• 

. 'rhi. bill'lI dls.rup"'! v\t ~!'.r .. ~t. "11 imp18lllllntl1t1on o~ tcu:lerQl 
law cOUld create considerable disagreement over whether federal 
law or st.ate 1a,-, applies on a partlc",le;u" l~:;;;Uf;S aurJ in 4 pilrtiQu
lar .tat.. Onder somo OQnstruotiona of this bill, the answer 
ooulQ vary from atate to state, dapendinq onwh.the~ a p~ttl~ul~r 
atate'. law directly contliQts with federal law, or on whether 
the federal aqency has 1c1ent.1tleCi. a particular state law a.ll 

pr.empted. Well-established national standards could DQ thrown 
into qu •• tion, creat1nq oonfusion bOtn for bu.1n8 •• e~ s~ekln9 to 
oomply with the law,.nd to~ officials I.~kinq to enforce it. 

A federal role ia important, not only to provide consiateney 
for ln~.r.t~t. bU$1ne88, nut a150 to help av~rt a "raoe-to-the
bottom," in which some statea are under pr.csurl io underc~t 
others' regulationa in order to attract indUstry. Federal 
standards Oan provide a level playinq field for industry across 
.tat. linea, so that responsible companies etre not undercut by 
lesa-r •• ponsible competitors. 

The 9lobali~at1on of the economy also has increased the need 
for a federal role on ~any i8Aua.. For example, NAFTA'B sida 
agreement on the environment requires oollaboration between 
Canada, Maxico and the United states on anvironment~l issues. 
Th. federal government needs to have th. discretion to alter 
regulatory schem •• , e.pecially wha~8 So different .tate schemes 
would present a barrier to implementation of an international 
agraement. 

THB R~SOP CONSTRU~ION CONFLICT WITH THE SUPREMACY CLAOSB 

section 6 of! the bill would prohibit "courts or othar 
adjudicative entit.ies" from oon8tt'Uing any .. tat.ute enacted aftet" 

--
1 iii kiohard B. stewart, P~romids of Sacrific.l £[obl9mf~ 

lld2,.li_m-in Mandlt!ng Stat. xmp1tm.nt.t¥op 9' National EnvirQD~ 
mentll iolic~, a6 Vale ~.3. 1196, 1212 (1977). 

- 8 -
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the dAt. of .naot.an~ of S. 1620 to prco~pt otato law, unl ••• th. 
statute explicitly a.olara. con;r •••• s intent to preempt .tate 
lav or tb.r. is • direct conflict betwe.n ~ho fo4Q~al ataeute and 
state law hsuch that the two cannot be reconcila~ or oonsiat*ntly 
&tan4 ~o9.tb.r." 

Depending on how tbis languo,e ie oonet~u.d, seot1on , oould 
rai •• serious constitutional ooncarns under the Su~remacy Clause, 
",bleb tSta.t~ t.hat 

[t J'hi. Ct)Dfft.1. tut1(m, iilnd the Law. of the Un! t.eQ St~tea which 
ahall be made in Pursuance thereof; and all Treaties made, 
or whioh &ha.ll b. ml\de, Uhde. Lhl:l Autllol'ity of the United 
8tate~, ~hall be the Buprame Law of the Landi ana the Judges 
in every state .ball btl buuul1 U.LWl.'..,by, Ally Thinl1 in the 
Constitution or Lawa of any state to the Contrary 
notw1thatanalng. 

u~s. conat. art. VI,S 2. The Sup:t'sme Cou.rt h~1J lnt.~.rpr(;!.l:.eu the 
preemption principle. stemming fro~ the supramacy Claua$: 

It i. a tamiliar and wall-•• tablished principle that 
the Supremacy Claus., U.$. Const' t Art. VI, 01. 2, 
invaliqat6a stat. laws that interfere with, or are contrary 
to, fecSerllll law. und.r the tS·uprem&oy c:.:lllUS8, re4eral law 
may supereede state law in several different ways. Firat, 
when acting within oonst1tu~lonal limits, ccngr~98 ~s 
empowered to pre-empt stat$ law by 110 stating- in express 
terms. In the ab •• nee of express pre-emptive lan9Ua~e, 
Congress' intent to pre-empt all state law in a particular 
area mal be 1nf~rr.~ where the scheme or reaeral raqulat10n 
ia auft ciently oomprehensive to make reasonable the 
1nfa~enoe thatconqres$ l.tt no room tor supplementary state 
regulat1on. Pre-emption of a whole field also will b~ 
intarrad wh.re the field 1. 'one in whicn the federal 
intare.t i. 80 dominant that the federal system will bs . 
assumad to preclude enforcement of state law. on the same 
subject. .. 

Evon whera Conqres~ hae not complQtaly displaced state 
r.~lation in a .pecific area, state law is nUllified to the 
extent th~t it aotu~llY conrlicts with tederal law. Such a 
conflict arise. when complian~a with Doth faderal and state 
re9UleationllJ ia a physical impossibility', or when state law 
stand$ a. an obstacle to the accomplishment and Qxeoution of 
the full purposeg and Objective. or Conqress. 

H1)lsbQrQugb CQunty V. AUt:OJIlatecl Ned!".-J.. Labs, Inc., '71 U.S. 
107, 712-13 (1985) (citationa and quotation marks omitted). 

The court has thus identified three basic forms of· preemp
tion: (1) express praamption: (3) implied preemption (often 
r$terred to as occupetion of the f3.eld praemption); and 
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C') oontliot p~.empti9n (vhloh incl~d.8 vhat t. oo~only ~ofer~Qd 
to as "phy.ic.l 1mpo8stbl1ity" conflict elnd "frustration. of 
.c~.r.1 pu~c •• It). 

T~ the extant thQt S 6 is Qon$tr~.d tQ ~on.train the me~n8 
~y which futuro conqr •••• s may expreBs their intent to pre~t 
state law, 1t would.ither be uncQn8t1tut1onal or ineffective. 
As tha Supreme court hal observed, one Con9r~ss oannot bind 
tuture congr ••••• ' 

one of the tumtam8ntal pcamJ.Il~1:S uf Uu.c' f,lv,lJult!u." Q~mQc~·.c;;y i. 
that each generation of repr •• entatives can and will remain 
raaponll1ve to the needs and de5ir •• of tho:ie whu," t.hey 
rep~esent. Crucial to this end i8 the a •• uranca tbat neW 
1~1s~ato~s will not automat1callY ~ Dcund by th~ p~l!cl~~ 
anel undortakin;1 o,f earlier d8Y5. • • • The framers fully 
recogn1!ed that nothing woul~ ~o jeopard1zR th. l.iltlm~cy 
of a .ystem of government that relies upon the ebbs and 
flOW. ot polities to hOl-.,n out the rascals" tMn tbe 
poaalbillty that those aaaQ raeoals might perpetuate their 
polioies sImply by locking them into ~ln4!ng contracts. 

Ynitag s~atll Trust Cpr y. New ~Ir,ey, 4Jl U.e. 1, 45 (1971); a'9 
A.laQ Fletcber y. PI", 10 U.s. (6 cranoh) 87, 135 (1810) (llone 
leg1slature cannot abr1dqe the powers ot a guocee~lnq lQ~1ala
ture") • Therefore, "ConCiJre •• :i.e not bound by the intent. of an 
earlier body." commvn~t.Y-S.ry. Broaacasting V, lec;, 593 F.2d 
1102, 1113 (D.C. c1r. 19'B)~ 

C~n9r ••• may not l.gi~l.te to prohibit a future Congress 
fro. $xprasling Its intent regard1nq pr.amptlon DY any 
appropr1ato means. The plain meanini of it Bt~tute "depend", on j ~J. 
[its] context. II 8.ilay y, United stat,s, 116 s. ct. 501, 506 (JS" '~ (,-

(1995) (quotinq Brown' y. GI,dnst, 115 S. ct. 552, 555 (1994»). .~ ~;J~ ~1 
This context inoludu the la.nguage and structure of the Qntire ~.\ (.. ,.' 
statute taken as a whole. Accordingly, it the lanqua9~ and ~ 
structure ot a .~atute enActed after S. 1629 clearly convey~d {~.J} ~/ 
that conqrags intended, for .xample, to ocou~y the field, that ~ ~r1 .AI 
.tatute would prsQIIlpt atat. law within that field, even though Jt h"1I' 01"1 
the rGQUirement. of eeotion 6 we~8 not aatiafi.d. ( I~(~~ 

IrJ' f-vr rr flY 
TBB BILL WOULD ESTABLISH EXTRAORDINARY. DEVASTATING LDUTS r' A ~..A (.. J I/' 

Olf AGBH'CY RtJLBIWtING Atrl'HORITY ..... ~ /.A-V • I ("', 

In a number of way., S. 1629 would impose n.ovel, substantive !~~v: 
r~.~rictionsupon agency authority to adopt neW ~equlatory A~ 
requir •• ents affecting .tate and local governments. The oona&- ~r 
qu.nc~. of section 5 WQul~ be 8ta;gerin~ -- and ~&ny of th~m 
aurely unintended. siaply put, th ••• limits would ~ubstantial1y 
diRrupt 'the ongoin~ illlplementation of erit.ical federal programs 
and ore ate numerou. n.w opportunities for tho liti9ioU5 to thwart 
t,h. i r hnfll AmA.h~~ t i on • ' 

- 10 -
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~h. ~.~ircaQnt for Expr ••• A~~hQ~ity 
to PromulVste Pr~$=ptiv •• ul •• Would 
Ub4o~in. InCgEssmcni At IMil~ing r.4eEa~ p£pgram' 

P~opo_.d S 5'O(~) providoG th&t oach ted.ral .x~Q~tivQ 
department, agency; and independent agehcy would be prohibited 
trom con.~~uln9 a statute to grQnt the agonoy authorl~y ~o i •• ua 
rules that preempt .tate law unless the intent to grant such 
authority i. elCpl',icitly .tat.a Jm4 -ehar. 1.e ~ direot oonfliot 
such that th~ rula an4 the state law oannot be reconciled or 
oonsiatently .tand·togoth..r .. 

B.lPla.u .... it wO\ll.d not. be complet.1y proapeQtiv. in~pl!Q&
tion, S 560(&) (1) cou14 bring any n~r Of important ~sttnq 
rerau.ltt.t.uc~ ,'ugiw"iIl to A c;,rindinq halt. Th* daclarfltiQn. :required 
by S 3 (~ovarnin9 Con~r •• 8) era only required for atatut •• 
enagtad on g,[' dtt.,,1;' Jamulry 1, 1997, and the rule5 of eOl'U5tru~
tion adopted by 5 6(a) (~ovarnin9 the court~) only apply with 
respeot to .t.t ... t~1I "U4gtf&1l ill't • .z:o $. 1(519 i5 enact.,,,,. In 
contrast, the limitations on agenoy authority to i6sue preamptivQ 
requlations apparently would dPply w.LL.h "~~Vtlut to ,,11 regula
tions adoptee! atter January a, 1997; evan it they implement 
fJtatUtt!s RYrrem,ly AD pta bOokB. In or4er toe dn Q\I~!ly'y I..u 
promulqate rule. tbat would praa~pt .tAte law, th. 90v~~ning 
statute -- Whether enacted betore or after tbe pa •• ~9~ ut 6. 1029 
- .. 'Iluat expressly authori'ze the agency to issue preempt.ive 
regUlations. ~~u., any rule a40ptea atter ~anuary 1, 1~97, 
pur~uant to a .tatute that does not expres.ly contDin language 
authorlzlng pr •• lII.pttv. reCJulatlofiS WOUld not be b1n(Ung on any 
.tate or 100al antity or pree~t any state or local law. 

It i. ~ifticult to overstate the problems that this provi
sion wou14 or.ate. It would prevent agenoies trom revising 
regulations under exi.ting t.daral programa to respond to 
chanq1ft9 circumstanOGb and Inore ••• a knowlQ~qe _. orltloa~ in 
ar~a. 8uOh aa .nvironm~ntal and oonsumer .afety law -- as well as 
such broad effort. a. etraamlinin; governmAnt. This interpreta
tion could &ffaotivQ1y rewrite lar9G sections of the federal 
statute book" in one ill-canaleSereel .woop, ana leaVe gaping 
holaa in the ability ot tne ftderal government to car·ry out 
national r88ponsiblliti... In other warda, law. now on the books 
would be interpreted in a manner not necessarily intended or 
antio1pated by the Coniress th.t enaotad that law. 

Depending on how the requirement that an agenoy could not 
Dromulqate preemptive requlations under en eKistinq statute 
unless that statute "expres~ly authorized the issuance ot 
"reemptiva re9ullitlona" were interpretad, the con •• Quences c::ould 
be sta9gering. Here are a tew examples: . . 

• The Amerioans with Dilabl1ities Poet af 1990 (ADA) -- which 
prohibits cQrtain torm. ot discrimination 011 the basi.1 ot 
di.ability -- recognizes the oontinuinq role of the stat •• 

- 11 .. 
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ift couDtt1ng- cUuCJ~i",1natj,on by .xp~ea81y pt'ovicUnq ~ha~ th.e 
Act dQ.. aot invalidate any State law that provides greater 
or equal p~'t.eQtion fo~ tho ~i9h~n of individual. with 
4iaabi11tiea. ill 42 U.S.C. S 12201(b). The Department of 
Juetice'D ~9~1.tlon. impl •• enting Qo~a1n .sp.o~. ot tba 
AD~ incorporat. this concept. Ia§ 28 c.'.R~ 5S 35.103(b), 
~G.1C~(c). Tb.r~ ~~6, how.ve~1 Git~~tiona ~borc State laws 
provide lesser protections than the ADA and theratoro, under 
8xl.t~ng law, are p~.~pted. Thi- bill oould Ohcngo that. 

Undar S. 1629, (jOl'Qes parson. uncSoubte41y would argue 't.hl1t, 
althouqh the ADA requires aqenoies to prcmulqate ragula
t.!ona, it do •• not "8xpro,.Z51y au.thoriz*U II preemptive rules. 
Under thi$ interpr.tation, the Department may be unable to 
i •• ue n@w ADA req~lAtion., auch ~. tho&e d~~1in; with 
.coa.aibility. The Depart.entla future ADA regulation. 
could .tf.ctlvaly ~H pr~~mpt~a by divo~ient ~ta~~ 1aw., 
resultinq in greatly d1m1niahed protect ons tor disabled 
Americans. 

• The sate Drinking Water Act (SgWA) ~.1t'I;S(;t8 :EPA to promu19atc 
atandard. to protect our drinking water supplies from 
presantly unregulated contaminant., I5I.lr;h lilt CL"ypt..t.)l;il'u~:lui\1.Ul. 
The need for rederal drinking w~ter standards i. plain. 
setore conqreaa enacted. the SDWA 1n 1974 , A f'l.lblJ.~ HIil~lt.ll 
service study found that over one-third of tap water .ampl~~ 
evidence4 bacter1al or Chemical contaminat1on excea~ing the 
voluntary limits ot the Publio Health Service. Fifty-six 
percent or sy.t.ml had physical de!1a1anci •• that could 
•• rioualy affeot safety. Sixty-nine peroent of sy.tems 
taile4 to test half the ba.lc microb1al samples recommended 
by PUblic Health Se~v!c8. conqr •• s pa •• ed and President 
Nixon siqned the SDWA becaU$$, in part, stat •• did not 
adequately ptot*ot the public from unsafe drinKing water, 
when it was left to the •• 

Under the Safe Drinking water Act, EPA ha* issued nu~erous 
drinking water regulations to protect the publio from 
microb101cqical and chemioal contaminants. Some of those 
regulation. may be more stringent than (and thus preelnpt) 
pre-exiuting 8tate atandard.. The Act reoognize. an 
important role for tba state£, which may enact th~ir own 
drinking water law., so long ·as thQ stat. laws do not 
relieve any person from any federal requirement. iAa 
42 O.S.C~ S 3009-3(0). Some persona m19ht arque that 
S. 162g would require a more exPlicit statement of authority 
tor ~egulatory praamption. Thu~, enaotment or this bill 
Could qanarate unn.cessary litiqation that ~oulQ make it 
more ditticult for EPA to •• t new atandardg for unregulated 
contaminant.; or to revi •• axistinq dr1~~inq water rul ••• 

• section 161 of the Atomic En.roy Act authorizes the Se~r.
tary ot Energy to iu~ue rules and order. to proteot 

- 12 -
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property, health, an~ e~~.~y .~ DO. nuo1 •• r f.oil1t!Q8. 
Tha~ .aotion inolude. the .tatutory authorization to "~~e, 
p'romulg.~e, i.au., ~e8c1nd, ~n4 amond ~UOb rule& and requla
tiona a~ may ~ naco.8ary to oarry out the purposes of this 
Act." 42 'U.S,C. S 2201(p). It 2\\Oy b. QJ:'g'Ucc\ that ~h. 
statutory authorizations tor l'ulelllaking in S 161 do hot 
"expl:°ealll.y" authorize i.SUAI\~. of DOS ret'jultl'tionG that 
preempt state or looal laws. That construotion could 
lnt~r'ara with DO~i. power to enaure the nation'. n~Qloar 
.afaty. 

• Federal protections for tribal aovera1qnty eoul~ be severely 
weakened. Por e~.wplu, th~ U.S. Supreme Co~rt haa held tha~ 
atat~ taxes imposed upon a non-Indian oompany that 
oontrActed to build ~ :iohool on & Navajo Reservat.i.cn u5ing' 
federal funds were p~.empted by faderal law. aae Ramah 
tilY"g School.»olrd Ino. y. ayrM4u 9' Baye'~1 4~8 V.s. 832 

11982).. The Rmlib Court raaaoneCS that the state taxea 
ntertet'ed with tribal IJelt-governllllint cam.l UUI Citxpr ••• 

federal policy of encoura;in9 tribal •• If-~overnment, and 
that l'ec1eral requlAtlon of the construction and t .1.mtuu!uq or 
Indian educational inetftutions was oontprshansive and 
pervasive. .lSL.. at IU9. unl1ar S. 1629, becliuliJe the rtsluvant 
f$deral laws did not expressly preempt state taxes, the 
outao.e lixely would haVe bAen 4itterent -- with d.t~lm~u~~l 
eon.equenoes for tribal aovereignty. 

Many laderal laws relatinq to Tribes arquably do not oontain 
explioit Authorization to ialue preemptive regulations. For 
axample. the Indian Health C5~e Improvement Act, 25 U.S.c. 
S 1601, tt "9+, and annuol appropriations reflect conqress t 

inteAt,to provide h.ealth care services to Indiana. They 1n&Y 
not, however, .pec1fically preempt burdensome etate tax 
law.. Onder this bill, such taxes might be alloWad -- a 
re.ult that would undermine tribal velf government ana 
rever8e longstandinq policies to provide education and 
health care to Indian tribes~ 

• In UpittdJtatea y. stat, of utAh, we filed suit on baha1f 
ot tha In4ian Health Servia. (IHS) to enjoin a .tate statute 
providing that the State of Utah was the payor ot la.t 
resort for medioal claims of indiqant Nativ.e Amerio~ns. We 
arqu$d that the state's law was preempted by an IHS regula~ 
tion which provided juat the opposlt., ~, that the IHS 
wa. the payor ot last resort for such claims. The district 
court ruled that the state statute was preempted and 
enjoined its applieation. This wa. a case in whioh there 
was no expraB,8 statement by ConqrslllIi that 1 t intendod to 
pre.mpt the stat •• tatute, but W8 argued, based on implied 
pr.e.pti Oft , that Congr... had intand.4 to occu~y the entire 
rleld of providing health services to Native Americans and 
t.hA~ th. state l&w conflicted with the federal reoulation; 

- 13 -
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th.r.fo~. the .t&~ •• tQ~ue. WQD p~oQmptc4. S~oh a rGgul~ 
Would not be possible under the proposed laqlslat1on. 

P. 15/26 

• .any oounties in the West recently have attempted to assert. 
.ome degroe Of .~p~.mae~ over ~he fe4era1 qovQrnacnt, or . 
over federal manaqem.nt ot fadarally-own.d lands. For 
Iilxampl.; Qno Count.y Doard adoptecl an Ordina.noa thcat i1npooc(l 
numarou. requirement. and constraints on fQdQral management 
gf 'eder411y-~.d le.hds within the county: tho't '·County 
Ooncurrenoe shall be required" prior to "any proposed 
ahAn9 •• in w!l~lir. habitat, wildlife r&covery plana, ti~ar 
sal •• volume projQctions, restrioted aooQs., road closures, 
amI primitlvIiJ ur wl1dern .. as de.ignotlon" ; th6.t .0 en] 0 

wildernus Areae shall bac1alignoted in Ithh] county"; and 
that "Federally mana9ed laJlds tiUlt ore c1 tfiQult. to DAnCS9-
or whioh 1ia in isolated t~.ct. .holl be tarqetad for 
d1apo.al." A viclatJ.Qn Qt l.b~ C)~·~inAno. W~. a fitat.t!t mie<t.
meanor .ubjact to a fine of $300 or six month,' imprisonment 
Ot' bOth. AbOut thirty ... tlv8 other ccunt,l ... tj h-.v.:. AcJ.Opt6d 
.imilar ~~dinang ••• 

Tho Ordinance'. reetriotion. on the manaqamant of federally· 
OWh$d lands and 1tr;\ cUr-ectlva& requiring the tederal 90ve.,..
ment to obtain the conourrence o~ the County prior to 
in1ti.tinw re~eral activities on reCSeral lands dl~actly 
contl!otad with the ex1stinq requirements of fad*ral law. 
See, @eA:, FeCSeral ""and .t-Olloy anc1 Management Aot or 1976, 
4l U.S.C. S 1701 at 'ta.; N~tional For •• t Management Act, 
16 U.S.C. S 1600 at geq. Not .urpr1s!nglY, the ordinance 
waa struck down. As the supreme Court has observad with 
reapeat to the federal lan4 management process, the federal 
government mu»t Dlieten to the Stat$8 [or local qovern
.ant.s], not obey tham." CAlifDrnia CQI!lt.l comm'n v, 
Granite ROck CO.; 480 U.S. 572, 596-507 (1987). 

aowaver, the federal laws with which this Ordinanc. 
oontliatacl generally do not contain an express atatement on 
regulatory pr.emption. Ab~ent such languaqe, every locality 
in tha country mIght b. tr.. to enact law_ that WOUld, in 
affect, override congr ••• ' expre5s directions tor managing 
·federal land •• 

• In ynite4 stites y. TOWD of GreenwlGb, We successfully sued 
on behalf of the U.S. Poatal Service to enjoin the applica
tion of local building oode and permit requirements to the 
aonatruction of a post ottice in G~eenwioh~ connecticut on 
land leased to t~e usps. Aqain, the~a was no express 
pr •• mption anywha~8 in the leqislation qovarning the Postal 
sarvioa'_ construction of new tacilities, but WQ argued that 
impliCit in the .tatutorY schema WAS the conq~essional 
intent that the USPS should be. fra8 from such looal r.quire
~Ant.. This is an area that would become particularly 
troublesome if the bill is enaoted. Absent express state-

.. 14 -
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IIlNat.. or oongJ:'osB!onol intel1t '1:.0 PI'OOlllpt ~oo.l b~!ldil\v; 
zoninq, licensing or r.91st~.t10n requirement_, 'adaral 
t.uLlitia. And employ ••• CQuld ~.oome cubj.ot ~~ all co~ts 
of .tate or local r.quir.~ents that would vary trom state to 
stat.. ([0'0. IVQGI8TS DINnINg TIll§. S)) .. 

, 
For thoa. r_gul.tory r&91me~ authori~ed by a~ntutc~ on~o~.4 

prior to S. 1629, current aqency p~eamptiv. rules and requl~tions 
presum~~lY woula remoln in ettgct t unde~ the .xi.ting .tQ~u~ory 
authority. Any revised or refined requlations that iDplementad 
B~ab pra-ex1atlng .t~tUt.5, huw~v.~, 'wgul~ not be binding on the 
affected .tate or local governments unl... the laws contaih the 
requla1 te preflDlpt1 ve author .i.lu.tJ.un. 'l'hU5 ~ unlB". Con9X'l!:ea acted 
to r.vi.e all those statut •• , S. 1629 would atf90tively freeze in 
place numerous requlatory x.9J.JUe~ whel.'. tb.y were on t.ho date of 
en.otm.n~ ot 8. 1629. 

The Requiremehts that Rules b. "Narrowly Tailored" and. 
"Bxp11c1 tly oesarlbat• the ~ocpe gf P,Ctstl&UlJtJ,.on are an 
ORen Invitat!on to vudioial Ch@llgng', to Feder,l Rrograma 

ProposGd S '50(b) wculd a150 prohibit a tederal agenoy from 
i •• uing preemptive regulations lUllfias the tederal ",_gul_t..hm Wla~ 
ttnarrowly tailored" to aohieva the purposes of the underlyinq 
atatute, and uaxp11c1.t.LY c:l •• cribel8]" tn. sccp~ of preeN~t.ion. 

One can only .pecula~Q aa to bow th •• e requ!~emant. m19ht ha 
intQrpreted. At the leaat, the terms are uncertain anough to 
9U4raht •• opportllnlt1ee fO~ ~1ti9at1on to Challenge a wid. 
variety ot te4aral r$gulationa ~- r.gulations that have already 
ba.n 4.term1na~ to be Bpeolfically author1zea by congress and to 
oonflict directly with st~te law. 

Undoubtedly, eomo per.ons wou1d seek to construe the 
"narrowly ·tailored" requirement. as a stringent limitation on 
faderal aq_ncy POW6~, requiring the eqency to give pree~ptive 
ted.ral statutes the narrowest, leaat-pr •• mpt1V& construction 
p~ssible, .van where that con.truction 40_. not hest ettectuata 
congre •• ional intent. supre.e Court prec.denta establish that 
the agency with authority to administer a statute has broad 
<liseration to interpret atatutory ambiCluitiecs. in a reasonable 
manner. be ChevrQn U.S.A.« Inc, v. NAtura~ RelQut£ll PeUnse 
~],1nQil, .6' U.S. 837 (1984). Under tnia b111, bowtilvar, that 
di.oretion oould di.appea~, bo;qinq down virtually avery n*w 
regUlation in lengthy litiqat1on. For ex .. pla: 

• Th. Resouroe Conservation and Recovery Act -- the principal 
~ad.ral law that prot.ota tha public trom im~roperly m~na9.d 
hazardous waBte -- direct~ BPA to promulgata standards ror 
h~~~u·dou. wasta manaqament lias n.caasary to protect hUma.n 
health and the environment.·1 That phra5e ... - na. necessary 
t.o pr-nt.AOt. human heal·th and the environment ... - is 
susoeptibla to varlou& interpretation.. Under this bill, . 

... 15 -



~,JUL-23-1996 15:33 TO:E KAGAN FROM: GAYMON, D. P.17/26 

BPA .r9u~bly wou14 have to conetru. th~t p~a.. in ~e 
manner that ha~ the l ••• t ;reamptiva efteot on .tate law. 
It .aah .tOt-1i boc2 d£tferen't l~wlI, ElI-A wou1d hav. to try to 
find an intorpretation oompatibl$ with those 50 different 
laws, wh!l. »till Aa~~1ng ba.ic protectiono for the public 
and the environment. And requlated entiti •• who dl.aqreed 
With EPA's otm.tcuotion inevitably would .u., Qlablinq ~h.t 
soma other oonatruotion waa morEa "narrowly tailored", or, 
altornativ.ly, thAt lSPAtt:; narx-owly ~ilored oon.t.k'uotion did 
not adequately protect human health and the environment. 

Also, _om. p8~.on., un~oubt.4ly would argue that the requira-
mant fQ~ 'tn. agenoy to "expligltly'· \1t;:!l:Soriba the "scope of 
preampt1on" require. an agenoy to identify every kind of .tate or 
local law or ordinancsQ belnq prQemptec1. A,r.'yu4bly, it the Clqeney 
did not identity sUb8oquently-enaoted .tate or local laws as 
allon9 thosa being preempted, theJ'\ tho.. aubfUtque:n't l~wo wO\lld 
t~p the nGW federal regulation. Such requirements would make 
agency rulemaK1n;s ~ur4$naome and unwor~able ~~ vest, dn~ 
iDPoaaible at wor.t. And they would result in more rounds ot 
litiqatlon. Lat me illustr&ta: 

• '!'he Oep&rtmant of Justice plans to ravise the ADA stt:lmlC!&t'da 
tor Accessible De5iqn in order to taka into aooount chanqe~ 
in aoeessibility requiramenta and to recognize emerging 
technologies. Tb,.e new requlat1on& Qould ba etalled 
ind~fin1t.ly if the Oepartmaht wereorequired to 1dent1ry and 
anAlyze all of the differences betw.en the federal standards 
and eaoh of the aco88sibi11ty !awa in place in _very 
locality througbout the country. If the Department failed 
to id,ntify .om. conflioting local bUilding code, tor 
example, that local buildi1l9 code arguably would "preampt'~ 
tederal law. onoe the Departmeht'l new requiationa were 
~romu19ated, they undoubtedly WOUld be cballQnqedby those 
who contend that th$ Department's desoription of the scope 
of ~r •• mpt1on wa. inadequate, and therefore ineffective. 

The aill CAnteins Ingpnailtent BulBI of oonstruction 

In addition to the other unoertain obliga.tions and oppor
tunities for litigation created by the provisions of this bill, 
it would establish different rules of construotion to aetermine 
when agency regulations preempt ttatQ or local law •• 

Under S 6(a), the oourt. could find that stederal stetute 
Or rule preem~t8 stat. or local law it either the statute or rule 
contain. an explioit aeclaration of intent to preempt, ~ if the 
fftdaral requirement oontliota directly ~nd irreconcilably with 
state or local law. Thi. rula of oon.truction would apply only 
to AtA~U~.8 enacted after the enactment ot S. 1629, or rules 
implementing auch statutes. 

- 16 -
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Howev~, under the ter •• or proposed 5 560(a), an ag~nay 
could i •• us new pre.mptive requlationa only it (1) the uncSerlying 
federal atatut. expr ••• ly authul.'i&e. iS8uClnc::tl of proemptiv. 
regulations !D4 (2) tha agoncy •• de a finding that there is a 
direct and irreconcilable oQntllut. Seotion 560(4) ~loo r.q~irG. 
that the rule must explicitly declare tha intent to preempt statQ 
or local government power. and explicitly ~t~t. the .x~eht and 
purpose of that prQamption. The$$ provisions would apply to all 
&9.ncyrequl~t1ons aaoptea ~tt.r January 1, 1~97, re~Clrdle •• of 
Wban the un4erlyinq statute was enaated. 

The.e 41 vergent standards would certainly lM.cl to 1en9thy 
li~i9atlon over th\\ £c::ope Of this bill. DependJ.uy on hollt the 
bill 1a construed, the existonce ot two different rules of 
construction could al.o lead to an anomalou •• lLu~t1on where 6 
court round that the federal .tatuta preemptad .tat. law, but the 
federal agency would determine that it had no GuUlurity to 1a.ue 
regulation. implementing the preemptive provisions. Another 
iaau. WOUld be how to treat Con9r ••• 1onal amend~ent~ Lu 0 
pr$$xisting statute in order to determine whether the statutory 
requirements, or agenoy requ.lat1ona pursuant to th08e reql,.ll~·e
monts, are subjeot to tbe various provisions Qf this bill. 

CONcLUS:rO)f 

The federal qovernmant dspends on partne~ships with statBs 
in the administration and enforoement Of important federal 
health, safety, civil rivbts, and .nvironmental programs. This 
Administration 18 co.m1tte~ to enhancing that partnBrsn!p in 
order to allow ~he stat~s, localiti •• and tribal government to 
Gch1*ve the moat effective r8lults. 

The bill taka. a vory different approach, on. that 1. at 
odd~ not only ~ith established legal prinoiples, but al~o the 
afforts to promote such cooperative rBBult~. S. 1629 woul~ upset 
~hat p~r.t.nar.hip, and ham.tring the implementation of federal 
proqra.s. It would, in effaot, allow atat& l~ws and ordinances 
to tru~ oOhf'i~tinq national standards where conqresa has not 
explioitly authorized aqencies to promulqate preemptive requla
~lon., O~ wh.re thft preemption of state law ia deemed by a court 
to be insufficiently "narrowly tl!ilorea lt or- inadequ~taly 
"ex¥'licit." And it would oertainly lead to years of 1itiqation 
to d$termine l\ow its provisions would affect a variety of te~eral 
prOCF ... ·• 

Wh.~.v.r on. may ~hink ~hnut the proper balance Of power 
betw.~n the states and the federal gove~nment, a bill of such 
8weapin9 .~r.Qt -- ~hough und~r~t.ftndably ~ttraetiv& in its 
a1mplicity ~- is not a auitable way to address perceived 
probl.m.~ Ra~~r than attQmp~in9 too ~ddras8 the issue throuqh a 
.ingl. statute, eongr ••• should continue to determine the 
approp:riill'te all,()clltion of .tatG-t8derlll' jurisdiction -- a QOlUJ)lex 
i •• ue by any reokoning -- on a oa •• -by-oa •• basis. 

- 1'7 -
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l04TH CONGRESS 
2D SESSION S.1629 

.,0",:. ,0, •• 0':. " 

II 

To protect the rights of the States and the people from abuSE! by the Federal 
Government; to strengthen the partnership and the intergovernmental 
relationship between State Bnd Federal Govenunents; to restrain Federal 
agencies from exceeding their authority; to enforce the Tenth Amendment 
to the Constitution; and for other purp6S"28. 

IN THE SEN.ATE OF THE UNITED STATES 

MARCH 20, 1996 
Mr. STEVENS (for himself, Mr. DoLE, Mr. A,BRAHAM, Mr. BENNETT, Mr. 

BROWN, Mr. COATS, Mr. CoCHRAN, Mr. COVERDELL, Mr. CRAIG, Mr. 
D'AMATO, Mr. FAIRCLOTH, Mr. GRAMS, Mr. GREGG, Mr. HATCH, Mr. 
HELMS, Mrs. HUTC!nSON, Mr. lNHOFE, Mr. INOuYE, Mr. KEMPTHORNE, 
Mr. KYL, Mr. NICKLES, Mr. SIMPSON, Mr. SMITH, and Mr. THOMPSON) 

introduced the following bill; whiBh waa read twice and referred to the 
Committee on Governmental Affairs 

A BILL 
To protect the rights of the States and the people from 

abuse by the Federal Government; to strengthen the 

partnership and the intergovernmental relationship be

tween State and Federal Governments; to restrain Fed .. 

eral agencies from exceeding their authoritY; to enforce 
the Tenth Amendment to the' Constitution; and for other 

purposes. 

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of Amtrica in Oongress assembled, 
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1 SECTION 1. SHORT TITLE. 

2 This act may be referred to as the "Tenth Amend-

3 ment Enforcement Act of 1996". 

4 SEC. 2. FINDINGS. 

5 The Congress finds that--

6 (a) in most areas of governmental concern, State gov~ 

7 ernments possess both the Constitutional authority and 

8 the competence to discern the needs and the desires of 

9 the People and to govern accordingly; 

10 (b) Federal laws and agency regulations, which have 

11 interfered With State powers in areas of State jurisdiction, 

12 should be restricted to powers delegated to the Federal 

13 Government by the Constitution; 

14 (c) the framers of the Constitution inteIl;ded to bestow 

15 upon the Federal Government only limited authority over 

16 the States and the People; 

17 (d) under the Tenth Amendment to the Constitution, 

18 the powers not delegated to the United State~, by the Con-

19 stitution, nor prohibited by it to the States, are reserved 

20 to the States respectively, or to the people; and 

21 (e) the courts, which have in general constmed the 

22 'l'enth Amendment not to restrain the Federal Govern-

23 ment's power to act in areas of· state jurisdiction, should 

24 be directed to strictly construe Federal laws and regula-

25 tions which interfere with State powe:rs with a presump .. 

S InB 18 
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1 tion in favor of State. authority and against Federal pre .. 

2 emption. 

3 SEC. 8. CONGRESSIONAL DECLARATION. 

4 (a) On or after January 1, 1997, any statute enacted 

5 by Congress shall include a declaration-

6 (1) that authority to govern in the area ad-

7 dressed by the statute is delegated to Congress by 

8 the Constitution, including ~ citation to the specific 

9 Constitutional authority relied upon; 

10 (2) that Congress specifically finds that it has 

11 a greater degree of competence than the States to 

12 govern in the area addressed by the statute; and 

13 (3) if the statute interferes with State powers 

14 

15 

16 

17 

18 

19 

Or !lreempts any State or loeal government law, reg

ulation or ordinance, that Congress specifically in

tends to interfere 'With State powers or preempt 

State or local government law, regulation, or ordi

nance, and that such preemption is necessary. 

(b) Congress must' make specific factual findings in 

20 support of the declarations described in this secti~n. 

21 SEC. 4. POINT OF ORDER. 

22 (a) IN GENERAL.-

23 (1) INFORMATION REQUIRED:-It shall not be 

24 in order in either the Senate or House of' Represent-

2S atives to consider any bill, joint resolution, Or 

8 1UB 18 
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l 1 ' , amendment that does not include a declaration of 
! 

2 

3 

4 

Congressional intent ~ required ~der section 3. 

(2) SUPERMAJORITY REQUIRED.-The ,require

ments of this subsection may be waived, or sus-

5 pended in the Senate or House of Representatives 

6 only by the affirmative vote of three-fifths of the 

7 Members of that' House duly chosen and sworn. An 

8 affirmative vote of three-fifths of the Members of the 

9 Senate or House of Representatives duly chosen and 

10 sworn shall be required to sustain an appeal of the ' 

11 ruling of the chair on a point of order raised under 

12 this subsection. 

13 (b) RULE MAKING.-This section is enacted-

14 (1) as an exercise of the rule.making power of 

15 the Senate and House of Representatives, and as 

16 such, it is deemed a part of the rules of the Senate 

17 

18 

and House of Representatives, but is applicable only 

with respect to the matters described in sections 3 

19 and 4 and supersedes other rules of the Senate or 

20 House of Representatives only to the ~nt that 

21 such sections are ~consistent with such rules; and 

22 (2) with full recognition of the Constitutional 

23 right of the Senate or House of Representatives to 

24 change such rules at any time, in the same manner 

S 1839 18 
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1 as in the case o~ any rule 'of the 'Semite "or House 

2 of Representatives. 

3 SEC. s. EXECUTIVE PREEMPTION OF STATE LAW. 

4 (a) IN GENERAL.-Chapter 5 of title 5, United 

5 States Code, is amended by inserting after section 559 the 

6 following new section: 

7 "SEC. 580. PltEEMPTlON OF STATE LAW. 

8 "(a) No executive department or agency or independ-

9 ent agency shall construe any statutory authorization to 

10 issue regulations as authorizing preemption of State law 

11 or local ordinance by rule-making or other agency action 

12 unless-

13 

14 

"(1) the statute expressly authorizes issuance of 

preemptive regulations; and 
~ 

15 "'(2) the executWe department, agency or inde .. 

16 pendent agency concludes that the exercise of State 

17 

18 

power directly conflicts with the e?t:eroise of Federal 

power under the Federal ~tute, such that the State 

19 statutes and the Federal rule promulgated under the 

20 Federal statute cannot be reconciled or cO,nsistently 

21 stand together. ' 

22 "(b) .Any regulatory preemption ~f State law shall be 

23 narrowly tailored to achieve the objectives of the statute 

24 pursuant to which the regulations are promulgated and 

2S shall explicitly describe the scope of preemption. , 

S 1_ IS 
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"(c) When an ~ecutive branch department or agency 

or independent agency proposes to act through rule·mak-

ing or other agency action to preempt State law l the de-

partment or agency shall provide all affected States notice 

and an opportunity for comment by duly elected or ap-

pointed State and local government officials or their des-

ignated representatives in the proceedings. 

"(1) The notice of proposed rule-ma,king must 

be forwarded to the Governor, the Attorney General 

and the presiding officer of each chamber of the 

Legislature of each State setting forth the extent 

and purpose of the preemption. In the table of con-

.tents oI each Federal Register, there shall be a sepa-

rate list or preemptive regulations contained within 

that Register. 

"(d) UnleSs a Dnal executive department or agency 

or independent agency rule or regulation contains an ex-

plicit provision declaring the Federal Government's intent 

to preempt State or local government powers and an ex-

plicit description of the extent and purpose of that pre-

emption, the rule or regulation shall not be· construed to 

preempt all\Y State or local govermnent law, ordinance or 

regulation. 

"(e) Each executive department or agency or inde-

25 pendent agenay shall publish in the Federal Register a 

S 109 IS 
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1 plan for periodic revi~ of the rules and regulations issued 

2 by the department or agency that preempt, in whole or 

3 in part, State or local government powers. This plan may 

4 be amended by the department or agency at any time by 

5 publishing a revision in the Federal &gister. . 

6 "( 1) The purpose of this review shall be to de-

7 termine whether and to what extent such rules are 

8 to continue without change, consistent ~th the stat-

9 ed objectives of the applicaQle statutes, or are to be 

10 ' altered or repealed to minimize the effect of the 

11 roles on State or local government powers.". 

12 (b) Any Federal rule or regulation promulgated after 

13 January 1, 1997, that is promulgated in a manner mcon-

14 sistent with this section shall not be binding on any State 

15 or local government, and shall not preempt. any State or 

L16 local government law, ordinance, or regulation. 

17 (c) CONFORMING AMENDMENT.-The table of sec-

18 tiona for chapter 5 of title 5, United States Code, is 

19 amended by adding after the item for section 559 the fol-

20 lowing: 

"580. Preemption of State Law.". 

f 21' SEC. 6. CONSTRUCTION. 

22 (a) No statute, Or rule promulgated under such stat-

23 ute, enacted 8.:fter the date of enactment of this Act, shall 

24 be construed by courts or other adju~cative entities to 

25 preempt, in whole or in part, any State or local govern-

51_IS 
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1 ment law, ordinance. or regulation unless the statute, or 

2 rule. promulgated under such statute, contains an explicit 

3 declaration of intent to preempt, or unless there is a direct 
- -

4 conflict between $uch statute and a State or local govern-
-====-

5 ment law, ordinance, or regUlation, such tbat the two can-

6 not be reconciled or consistently stand together. 

7 (b) Notwithstanding any other provisions of law, any 

8 ambiguities in this Act, or in any other law of the United 

9 States, shall be constrned in favor of preserving the au-

't.10 thority of the States and the People. 

11 (c) If any provision of this Act, or the application 

12 thereof to any person or circumstance, is held invalid, the 

13 validity of the remainder of the Act and the application 

14 of such provision to other persons and circumstances shall . 

15 not be affected thereby. 

o 
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