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Subtitle F-Timber Contract Replacement,

Modification, Suspension, or Termination

Sec. 8501. AMENDMENTS TO THE RESCISSIONS ACT
(a) FINDING.—The Congress finds and declares that it is in
the national interest to ensure that valuable natural resources
in Oregon and Washington are protected to prevent environmental
injury to forest resources, chinook salmon and other wildlife,
and rivers and streams, and jeopardy to the livelihoods of those
"who depend on commercial and sport fisheries and other natural
resources; and that the Secretaries of Agriculture and the
Interior will use the authority provided in this section with
discretion, and in.conjunction with a continuation of agency
efforts to reach mutually agreeable accommodations with timber
purchasers to protect these resources.
(b) PURPOSES.—The purposes of these amendments are to—
(i) clarify the intent of Congress with regard to
certain provisions of section 2001 of the Rescissions
Act,
(ii) protect the Secretaries' authority to
implement the Record of Decision for Amendments to
Forest Service and Bureau of Land Management Planning
Documents Within the Range of the Northern Spotted Owl,

and



(iii) provide the Secretaries concerned with
additional authority to replace, modify, suspend or
terminate certain timber contracts.

"(c) DEFINITION.—As used in this section, "Rescissions Act"
means the Emergency Supplemental Appropriationé for Additional
Disaster Assistance, for Anti-terrorism Initiatives, for
Assistance in the Recovery from the Tragedy that occurred at
Oklahoma City, and Rescissions Act, 1995 (Pub. Law No. 104-19).

(d) AWARD AND RELEASE OF TIMBER SALE CONTRACTS SUBJECT TO
- SECTION 318 OF PUBLIC LAW 10l1-121.—Subsection 2001 (k) of the
Rescissions Act is amended—

(1) in paragraph (1) by striking "offered or awarded
before that date in any unit of the National Forest System
or district of the Bureau of Land Management subject to
section 318" and inserting ", suspended as of July 27, 1995,
that were offered or awarded in.fiscal year 1990 under the
authority of, and in compliance with, section 318(b)";

(2) in paragraph (2) by striking "be nesting within the
acreage that is the subject of the sale unit." and inserting
"occupy for nesting or breeding purposés the sale unit or a
stand overlapping the sale unit. The Secretary concerned
shall make this determination of occupancy for nesting or
breeding purposes in acéordance with scientifically
recognized principles, such as the Pacific Seabird Group

protocol.";



(3) in paragraph (3)-—
(A) by striking "If for any reason a sale cannot
be released and completed under the terms of this
subsection” and inserting "If a sale unit cannot be
released and completed under paragraph (2) of this
subsection"; and |
(B) by inserting ", or shall provide the pufchaser
appropriate compensation in accordance with paragraph
(4) of this subsection" after "quantities"; and
(4) by adding after paragraph (3) fhe following new
paragraph:
" (4) REPLACEMENT, MODIFICATION, SUSPENSION, OR
TERMINATION OF TIMBER SALE CONTRACTS.
" (A) Notwithstanding the National Forest
Management Act of 1976 (16 U.S.C. 472a et seq.),
the Federal Land Management Policy Act (43 U.S.C.
1701 et seq.), the Oregon & California Lands Act
(43 U.S.C. 118la et seqg.) or other law applicable
to the award, release, completion, replacement,
modification, suspension, or termination of timber
sale contracts, the Secretary concerned may
replace, modify, suspend, or terminate any timber
sale contract affected by or released pursuant to
this subsection, as initially enacted or as

amended, when the Secretary concerned, in his



discretion, finds that such replacement,
modification, suspension, or termination is
authorized pursuant to originally advertised terms
of the contract or that release or completion of
the contract may have an adverse effect on the
environment or natural resources. Any
replacement, modification, suspension, or
termination shall be effective immediately upon
issuance of the Secretary's finding.

“(B) The Secretary concerned may expend,
without further appropriation action, from sums
otherwise available in the Treasury, up to $50
million in compensation to contract holders for
changes made pursuant to the authority provided in
subparagraph (A) of this paragraph. |

“(C) All claims by a contractor against the
government relating to a contract replaced,
modified, suspended, or terminated pursuant to
subparagraph (A) are subject to the Contract
Disputes Act."

(e) OPTION S TIMBER SALES.—Subsection 2001 (d) is amended—
(1) by amending the subsection heading to read as
follows—
"OPTION 9 TIMBER SALES."; and

(2) in the first sentence by—



(A) striking "on Federal lands described" and
inserting "allowed under and consistent with the
standards and guidelines specified"; and

(B) inserting ", or as may be amended" after
"1994".

(f) EFFECT ON PLANS, ?OLICIES, AND ACTIVITIES.—Section
2001(1) is amended in the first sentence by-
(1) striking "or permit"; and
(2) striking ", except" and all that follows through

"program".
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IN THE SENATE OF THE UNITED STATES

Mrs. Murray introduced the followmg bill; wluch was read twme ‘md referred
to the Committee on

k\f\

A BILL

To repeal the emergency salvage timber sale program, and

for other purposes.
1 Be it enacted by the Senate and House of Representa-
g 2 tives of the United Slales of America tn Congress assembled,

3 SECTION 1. SHORT TITLE.

4 This Act may be cited as the “Publiec Participation
§ in Timber Salvage Act of 1996".

6 SEC. 2. FINDINGS.

7 Congress finds that—

8 (1) when events such as forest fire, wind
9 storms, or epidemic insect infestations occdr, the
10 Forest S_ervice and the Bureau of Land Management
11 should have available the tools necessary to han_zest

March s, 1996
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timber expeditiously in order to get a high commod-
1ty value from dead or dying trees;

(2) improving the health of our forests is a né—
tional priority that should be addressed through
comprehensive analysis and public involvement, and
should focus not only on the health of trees, but on
the health of the entire forest, including watersheds,
soils, fisheries, and wildlife: and

(3) timber sales, including salvage timber sales,
should be conducted in accordance with all applica-
ble laws in order to ensure the sustainability of the

components and functions of the forests.

TITLE I—-REPEAL. OF EMER-
GENCY SALVAGE TIMBER
SALE PROGRAM

SEC. 101. REPEAL OF EMERGENCY SALVAGE TIMBER SALE
PROGRAM. |

Section 2001 of Public Law 104-19 (109 Stat. 240;
16 U.S.C. 1611 note) is repealed.

SEC. 102. EXISTING TIMBER SALE CONTRACTS.

(a) SusrPENSION.—Notwithstanding any outstanding
judicial order or admiinistrative proceeding interpreting
subsection (k) of section 2001 of Public Law 104-19 (109
Stat. 240; 16 U.S.C. 1611 note) (as in existence prior to
the date of enactment of this Act), the Secretary of Agri-



e YO/UQr oo LU - ¢t

(]

O:\TEC\TECS6.086 : S.LC.

W 0 N & W &~ W N

10

12
13
14

15

March 5, 1995

16
17
18
19
20
21
22
23
24
25

3
culture‘ and the Secretary of the Interior shall suspend

each timber sale or activily that was being undertaken in
whole or in part under the authority provided in the sub- |
section.

(b) REPLACEMENT OR TER-WNATTON OF TIMBER
SALE CONTRACTS.—

(1) IN GENERAL.—Notwithstanding any othei
provision of la&, the Secretary concerned shall nego-
tiate with a purchaser of timber offered, awarded, or

‘released pursuant to section 318 of Public T.aw 101~
121 (103 Stat. 745) or section 2001(k) of Public
Liaw 104-19 (109 Stat. 246; 16 U.S.C. 1611 note)
(as in existence prior to the date of enactment 6f
this Act) to provide, within 1 year of the date of en-
actment of this Act, a volume, valué, and kind of al-
ternative timber as a replacement for the remaining
timber under contract.

(2) ENVIRONMENTAL AND NATURAL RESOURCE
LAWS.—Replacement timber provided under para-
graph (1) shall compiy with—

(A) any applicable environmental or natu-
ral resource law;

(B) any forest plan in existence on the
date of enactment of this Act, including the

Northwest Forest Plan and any plan developed
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under the Interior Columbia Basin Ecosystem
Managerment Project; and

(C) any relevant standard or guideline, in-
cluding PACFISH, INFISH, and Eastside
screens.

(3) TERMINATION.—If the Government and the
purchaser do not reach agreement under paragraph
(1), the Secretary concerned may—

(A) exercise any provision of the original
contract that authorizes termination and pay-
ment of specified damages; or

(B) terminate the contract to avoid adverse
effects on the environment or natural resources.

(c¢) PAYMENT FOR TIMBER SALE CONTRACTS RELIN-
QUISHED.—Any claim, whether as a result of a judgment
or an agreement, against the Flederal Government arising
from a timber sale contract offered under section 318 of
Public Law 101-121 (103 Stat. 745), from section
2001(k) of Public l.aw 104-19 (109 Stat. 246; 16 Us.C.
1611 note) (as in existence prior to the date of enactment
of this Act), from this Act, or from the exercise of the
Secretary’s right uﬁder a timber sale. contract to terminate
the contract may be—

(1) paid from funds made available under sec-

tion 1304 of title 31, United States Code, and shall
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not require reimbursement under section 13(c) of

the Contract Disputes Aet of 1978 (41 U.S.C.

612(c)); |

(2) paid through a certificate of bidding rights
credits to be used by the purchaser (or a successor
or assign of the purchaser) for future timber sales;

(3) offset by forgiveness of a Federal Govern-
ment loan ‘or loan gdaranteej or

(4) paid through funds appropriated for the
purpose.

(d) NEGOTIATIONS BETWEEN THE SECRETARY CON-
CERNED AND THE PURCHASER.—The Secretary con-
cerned and the timber sale purchaser may use any com-
bination of methods provided in subsections (b), (c), and
(d) or other authorized means to dispose of a timber sale
contract under this section.

(e) DISPUTES.—Any claim by a purchaser against
the Federal Government rclating to a contract replaced,
modified, suspended, or terminated under this section
shall be subject to the Contract Disputes Act of 1978 (41
U.S.C. 601 et seq.). |
SEC. 103. SALES INITIATED UNDER EXISTING LAW.

(a) IN GENERAL.—A sale initiated but not awarded
to a purchaser by the Furest Service gr the Bureau of

Land Management under subsection (b) or (d) of section
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1 2001 of Public Law 104-19 (109 Stat. 240; 16 U.S.C.
2 1611 note) (as in existence prior to the date of enactment
3 of this Act) as of March 5, 1996, shall be subject. to title
4 III of this Act and all environmental and natural resource
5 laws.
6 (b) SALDS AWARDED TO PURCHASERS.—
7 (1) IN GENERAL.—A timber sale contract that
8 has been awarded to a purchaser under subsection
9 (b) or (d) of section 2001 of Public Law 104-19
10 (109 Stat. 240; 16 U.S.C. 1611 note) (as in exist-
11 ence prior to the date of enactment of this Act)
12 shall, notwithstanding the commencement of con-
13 tract performance, be subject to—
14 (A) in the case of Forest Service sales, ad-
15 ministrative appeal in accordance with section
B) i Fhe case 16 322 of the Department of the Interior and Re-
s Burcaw of 17 lated Agenciés Appropriations Act, 1993 (106
Land M“’-‘“ﬂufé'd sales, Stat. 1419; 16 U.S.C. 1612 note);
tests Sled =
I atcsvdoree 19 CO) (B judicial review.
with 43 ¢ = Pz'o d (2) HARVEST ACTIVITIES.—On the ﬁling of an
Sechim 5205 Zain appeﬂﬁgnaer?gggaph (1), all harvest activities
22 shall be suspended.
23 (3) REQUIREMENTS.—Section 2001 of Public

24 Law 104-19 (109 Stat. 240; 16 U.S.C. 1611 note)

25 (as in existence prior to the date of enactment of

March §, 1946
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this Act) shall apply to any claim under paragraph
(1) related to compliance with any expedited proce-
dural requirement. Any other claim shall be subject,

to apphcable law.
TITLE II-—-NORTHW'EST FOREST

PL.AN
SEC. 201. NORTHWEST FOREST PLAN.

(a) DIRECTION T0o COMPLRTE TIMBER SALBES.—The
Secretary of the Interior, acting through the Director of
the Bureau of Liand Management, and the Secretary of
Agriculture, acting through the Chief of the Forest Serv-
ice, shall expeditiously prepare, offer, and award timber
sale contracts consistent with the Northwest Forest Plan.

(b) AVAILABILITY OF F'UNDS.—

(1) IN GENERAL.—The Secretary of Agriculture
and the Secretary of the Intcrior shall, to the max-
mum extent practicable, make funds available for
qualified personnel, such as biologists, hydrologists,
and geologists, to complete any watershed assess-
ment or other analyses required for the preparation,
advertisement, and award of timber sale contracts in
order to meet the probable sale quantities and other
goals of the Northwest Forest Plan.

(2) SOURCE.—If there are no other unobligated

funds appropriated to the Secretary of Agriculture
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or the Secretary of the Interior that may be made

availuble as required by paragraph (1), the Secretary
concerned shall make funds available from amounts
that are available for the purpose of constructing
forest roads or from use of any permanent funds in
the regions to which the Northwest Forest Plan ap-
plies.

(¢) SavINGS ProviSION.—Nothing in this title af-

fects the legal duties of Federal agencies with respect to
the planning and offering of timber sales, incliding sal-
vage timber sales under this Act.

TITLE III—LAWFUL EXPEDITING

OF SALVAGE TIMBER SALES

SEC. 301. DEFINITIONS.

In this title:

(1) DISLOCATED RESOURCE WORKER.—The
term “dislocated resource worker’”’ means a resource
worker who—

(A) has been terminated or received notice
of termination from employment and is unlikely
to return to employment in the forest products
industry, inclﬁding employment in the harvest
or management of logs, transportation of logs
or wood products, processing of wood produects

(including pulp), or the manufacturing and dis-
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tribution of wood processing or logging equip-

ment because of diminishing demand for the

worker's skills;

(B) has been terminated or received notice
of termination from employment as a result of
salmon harvest reductions, including a worker
employed in the commercial and recreational
harvesting of salmon or the buying and process-
ing of salmon; or

- (C) is self-employed and has been displaced
from the worker's business in the forest prod-
uets or fishing industry because of diminishing
demand for the business’s services or goods.

(2) LEVEL 1 INTERAGENCY FIELD TEAM.—The
term “level 1 interagency field team’ means a perti-
nent combination of biologists from the Forest Serv-
ice, the Bureau of Land Management, the United
States Fish and Wildlife Serviee, and the National
Marine Fisheries Service with experience and exper-
tise to make biological determinations and bring con-
sultation under the Endangered Species Act of 1973
(16 U.S.C. 1531 et seq.) to conclusion at a field -
level.
| (3) LEVEL 2 INTERAGENCY FIELD TEAM.—The

term ‘‘leve]l 2 interagency field team’ means a perti-
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nent combination of forest supervisors from the For-
est Service, district managers from the Bureau of
Land .Management, and personnel from the United
States Fish and Wildlife Service and the National
Marine Fisheries Service with decisionmaking au-
thority under the Endangered Species Act of 1973
(16 U.S.C. 1531 et seq.).

(4) SALVAGE TIMBER SALE.—The term “sal-
vage timber sale’’ means a timber sale—

(A) in which each unit is designed to re-
move trees that arc dead from any cause (ex-
cept arson found to have been committed to
produce timber sales), or that have been deter-
mined by reliable scientific methods to have a
high probability of dying within 1 year as a re-
sult of insect-related, blowdown, or fire damage;
and

(B) that includes a small percentage of
other trees to the extent necessary to secure
buman safety or provide for commerecially rea-
sonable and environmentally sound access to
and removal of dead or dying trees described in

subparagraph (A).
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1 SEC. 302. SALVAGE TIMBER SALES SCOPE AND FACILITA-

2 TION.
3 The Sceretary of Agriculture, acting throﬁgh the
4 Chief of the Forest Service, and the Secretary of the Inte-
5 rior, acting through the Director of the Bureau of Land
6 Management, shall—
7 (1) offer salvage timber sales under this Act
8 only on Forest Scrvice and Bureau of Land Manage-
9 ment land utilizing existing and generally operable
10 roads (except that spur roads of less than .25 mile
11 may be constructed or reconstructed to permit ac-
12 cess to individual timber sale units) located out-
13 side—
14 (A) any unit of the National Wilderness
15 Preservation System or any study area officially
16 recommended for consideration as wilderness;
17l or
18 (B) any roadless area in which forest and
19 land management resource plans preclude tim-
20 ber sale or roads;
21 (C) any area in which a salvage timber
22 sale would be inconsistent with agency stand-
23 ards and guidelines applicable to areas adminis-
24 tratively identified as late successional or ripar-
25 ian or withdrawn from timber harvest for other
26 conservation purposes; and -7
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1 (D) any area withdrawn by Federal law for
2 any conservation purpose; - |
3 (2) expeditiously prepare, offer, and award tim-
4 ber salvage sales deseribed in paragraph (1);
5 (3) enter basic foresf Inventory, including data
6 on vegetation, soils, ripa.riaﬁ systems, fisheries, wild-
7 life lhabitat, and other relevant information into the
8 Geographical Information System or other resource
9 mapping system and make the inventory data easily
10 available to incorporate into’ individual projects; |
11 (4) notwithstanding section 6(d)(4) of the Of-
12 fice of Federal Procurement Policy Act (41 U.S.C.
13 405(d)(4)), permit forest and district offices to pro-
14 cure computer software using available funds to fa-
15 | cilitate resource inventory;
16 (5) if helpful in expediting salvage sales, alter
g 17 the agency tree marking and designating recquire-
18 ments by writing into timber sale contracts—
19 (A) readily determinable characteristics to
20 guide the contractor in selecting trees to har-
21 vest; and
22 (B) fines and penalties, including debar-
23 ment, to enforce subparagraph (A),
24 except that this paragraph shall not alter agency
25 marking or designating requirements for trees to re-

March 5, 19¢8
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main uncut for wildlife, riparian, or other conserva-
tlon measures;

(6) perform timely revegetation and slash re-
moval operations consistent with applicable laws,
regulations, and silvacultural practicé; and

(7) undertake watershed and other restoration
activities, including road decommissioning,in or near
the salvage timber sale by first offering the work to
dislocated rcsource workers or individuals certified
by an appropriate resource management apprentice-
ship program and ensure work is performed accord-
ing to réquirements of the Service Contract Act of

1965 (41 U.S.C. 351 et seq.).

SEC. 303. SALVAGE TIMBER SALE DOCUMENTATION AND

APPEAL PROCEDURES.

(a) PREPARATION OF DOCUMENTS.—In conducting a

salvage timber sale under this title—

(1) to speed compliance with the Endangered
Species Act of 1973 (16 U.S.C. 1531 et scq.), agen-
cies shall, to the maximum extent practicable—

(A) complete' informal consultation not
later than 30 days and formal consultation not
later than 60 days after submission of a biologi-
cal assessment using a lcvel 1 interagency field

team and a-level 2 interagency field team;
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(B) establish a key contact person in each
regional office of the Forest Service, the Bu-
reau of Land Management, the Fish and Wild-
life Service, and the National Marine Fisheries
Service to facilitate issue resolution; and

(C) establish regional and national inter-
agency dispute resolution teams; and
(2) in the case of the Forest Service and the

Bureau of I.and Management, prior to publishing a
notice of a proposed action under section 215.5 of
title 36, Code of Federal Regulations, on a proposed
timber salvage sale, facilitate publie participation in
the sale planning and preparation by providing prop-
er notice and allowing any member of the public to
attend not less than 1 interdisciplinary team meet-
ing, not less than 1 of which will be held during
evening hours.

(b) ADVISORY COMMITTEES.—

(1) IN GENERAL.—The Forest Service and Bu-
reau of Land Management may form 1 or more
committees to advise agéncies on proposed salvage
timber sales if each committee will facilitate public’
involvement in decisionmaking.

(2) FEDERAL ADVISORY COMMITTEE ACT.—The

Federal Advisory Committee Act (5 U.S.C. App.)



Vus vur e - . oa

O:\TEC\TEC96.086

March 6, 15%16

O 00 N9 N W AW N

NN NN e et et ek ek b e ek b
H W N~ O WV W NN N WM PDWD =D

S.LC.

15
shall not apply to a committee formed under para-
graph (1). |

(3) NOTICE.—The Secrctary concerned shall
provide notification Lo the public of any meeting of
a committee formed under paragraph (1) at least 10
days prior to the meeting and the meeting shall be
open to the public, unless the Secretary concerned
determines that all or a portion of the meeting will
be closed in accordance with section 552b(c) of ti_tle ~
5, United States Code.

(¢) EXPEDITING ADMINISTRATIVE APPEALS.—

(1) IN GENERAL.—Subject to paragraph (2),
administrative review of a decision of the Forest
Service or the Bureau of Land Management under
this title shall be conducted—

(A) in the case of the Forest Service, in
accordance with section 322 of the Department
of the Interior and Related Agencies Appropria-
tions Act, 1993 (106 Stat. 1419; 16 U.S.C.
1612 noté); and

(B) in the case of the Bureau of Land
Management, after the Scecretary approves the
sales.

(2) EXCEPTIONS.—
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(A) APPEAL.—An appeal of a decision
must be filed not later than the later of—

(1) 30 days after the publication of a
decision document for & salvage timber
sale; or

(ii) mailing of notice to interested par-
ties, in keeping with relevant agency regu-
lations.

(B) FINAL DECISION.—The agency con-
cerned shall issue a final decision not later than
30 days after the deadline for an administrative
appeal has iﬂ;dand may not extend the clos-
ing date for 4 final decision.
(d) EXPEDITING JUDICIAL REVIEW.—
(1) TIME FOR CHALLENGE.—Absent good
cause, any challenge to a salvage timber sale under

this title shall be brought as a civil action in a Unit-
ed States distriet court not later than 30 days after

- the date on which an agency provides notice of a

final decision regarding a salvage timber sale.

(2) TIME FOR APPEAL.—Any appeal of a dis-.
trict court decision on a salvage timber sale under
this Act shall be brought not later than 30 days
after the first date on which the appeal may first be
filed.
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(3) EXPEDITIOUS CONSIDERATION.—

(A) IN GENERAL.—The district and appel;
late courts shall, to the extent practicable, expe-
dite proceedings in a civil action under this sub-
section.

(B) PROCEDURES.—To expedite proceed-
ings under this subscetion, a court may shorten
the time allowed for the filing of papers or for
other procedures that would otherwise apply.

SEC. 304. FUNDING TO IMPLEMENT THIS TITLE.

(a) IN GENERAL.—To fucilitate implementation of
section 302, a Forest Service regional officc or a Bureau
of Land Management district may transfer fands among
the following accounts in the agency budget of the office
or -district without making reprogramming requests to
Congress:

(1) Timber salvage fund.

(2) Road construction and maintenance ac-
counts.

(3) Timber sale preparation aceounts.

(b) NOTICE.—An office or district that transfers

22 funds under subsection (a) shall provide notice to Con-

23

gress not later than 60 days after the transfer.
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SEC. 305. EXPEDITED PROCEDURAL REGULATIONS.

(a) IN GENERAL.—Not later than 1 year after the
date of enactment of this Act, the Secretary concerned,
in consultation with the Council on Environmental Qual-
ity, shall develop regulations to expedite full compliance
with the National Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.) and any other appropriate environ-
mental laws for a decision regarding a proposed salvage
timber sale authorized under this Act.

(b) TiMm LiMIT.—The Secretary and the Council on
Environmental Quality shall, to the extent practicable—

(1) limit the time necessary for public participa-
tion and agency analysis for a proposed action ré-
garding a salvage timber sale authorized under this

Act to 120 days; and

(2) establish safeguards to provide flexibility on
the limitation referred to in paragraph (1) to provide
for full compliance with the National Environmental

Policy Act of 1969 (42 U.8.C. 4321 et seq.) and any

other appropriate environmental law.

SEC. 306. PILOT PROGRAM Td SELL HARVEST CONTRACTS
FOR FOREST SERVICES.

(a) IN GENERAL.—The Secretary of the Interior, act-
ing through the Bureau of Land Management, and the
Secretary of Agriculture, acting through the Forest Serv-

ice, shall implement a program to demonstrate the fea-
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2 associated forest activities.
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(b) AREAS.—

(1) INTERIOR.—The Secrctary of the Interior
shall establish up to 5 pilot projects per Bureau of
Land Management district to carry out this section,

(2) AGRICULTURE.—The Secretary of Agri-
culture shall establish up to 5 pilot projects per Tor-
est Service region to carry out this section.

(¢) PrROCESS.—To carry out this section, the Sec-

retary concerned shall establish a process to—

(1) offer 1 or more contracts to a bidder to
carry out forest rehabilitation and stewardship ae-
tivities, including salvage timber sales and to collect
and sort any wood harvested; and

(2) have the agency concerned sell, or contract
with a private enterprise different than the contrac-

tor in paragraph (1) to sell, the harvested wood.

TITLE IV—-TIMBER STAND
HEALTH PRIORITIZATION

21 SEC. 401. REVIEW OF TIMBER STAND HEALTH.

22

The Secretary of the Interior and the Secretary of

23 Agriculture, respectively, shall review the health of timber

24 stands on Bureau of Land Management and Forest Serv-

25 ice lands and shall each—
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1 (1) identify, not later than March 1 of each

2 year, the timber stands on Bureau of I.and Manage-
3 ment. or Forest Service lands, aé applicable, that are
4 not in a healthy condition; and

5 (2) prepare a document to prioritize areas that
6 would benefit from rehabilitation activities to restore
7 timber stands to a healthy condition.

8 SEC. 402. REHABILITATION PRIORITIZATION.

9 To determine which areas of land should receive the
10 first attention, each resource area or ranger district shall

11 consider where intervention or treatment—

12 (1) has the best opportunity to restore health to

13 affected timber stands;

14 (2) has the greatest potential to reduce the risk

15 of wildfires, especially where human safety and pri-

16 vate property are threstened; and

17 (3) is the least controversial, such as on lands
18 located outside of wilderness, unroaded areas, ripar-

19 ian areas, late successional reserves, or other sen-

20  sitive areas.

21 SEC. 403. FOREST TIMBER STAND HEALTH REPORT.

22 (a) In GENERAL.—The Secretary of the Interior and
23 the Secretary of Agriculture shall prepare an annual re-
24 port (which shall be known as the Forest Timber Stand
25 Health Report) to evaluate the overall health of the forest
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-1 timber stands on Bﬁreau of Liand Management and Forest
Service lands, respectively.
(b) REQUIRED INFORMATION.—The Forest Timber
Stand Health Report shall contain—
(1) quantitative and qualitative data on the

2

3

4

5

6 health of timber stands concerned; and

7 (2) a review of the actions taken to attempt to
8 improve the health of the timber stands.

9

SEC. 404. AUTHORIZATION FOR FUNDING.
10 There are authorized to be appropriated such funds

11 as are necessary to carry out this title.

March 5. 1996






EXECUTIVE OF F ICE OF T HE PRESI DENT

08-Mar-1996 09:19am

TO: (See Below)

FROM: Christine L. Nolin
Office of Mgmt and Budget, NRD

SUBRJECT: Additional Comments on Murray Bill priorities

This morning I have received two additional comments:

Interior would support moving to the high priority list the change
in Sec: 102(b) and (c) to include the ability to modify and
suspend contracts (and perhaps some other alternatives) in
addition to terminating them.

NOAA is fine with the policy priorities.
Distribution:

TO: T J Glauthier

TO: Ron Cogswell

TO: Dinah Bear

TO: Mark A. Weatherly

CC: Alison C. Perkins
CcC: Janet W. Minkler
CC: Ruth D. Saunders



EXECUTTIVE OF FICE O F T HE PRE S IDE

07-Mar-1996 06:54pm

TO: (See Below)

FROM: Christine L. Nolin
Office of Mgmt and Budget, NRD

SUBJECT: Murray Amendment Comments

Responses from Agencies on Consolidated Comments

These comments are only on the following items, which were
regarded as the high priority issues:

High Priority

1 - Clarify section 102(a) to resolve the geographic scope
issue. Also, as written it may suspend Forest Plan sales,
which would not be desirable.

2 - Section 102(b) (1) : Replacement timber should be provided
within three years instead of one.

3 - Section 103 (b) (1) : Eliminate ability to appeal salvage sales
that have already been awarded. (Question: do we also want
to exclude Forest Plan sales from this appeal ability?)
Section 103 (b) (3) may attempt a distinction between
procedural compliance and substantive compliance with
environmental laws and will be litigated.

4 - Section 302: Need to clarify that the Secretaries retain
authority to conduct salvage under existing law.

Comments from DOJ:

DOJ has two comments, based on a telephone conversation Ted
Boling and Dinah Bear had this afternoon with Sen. Murray'’'s
staff. The comments reflect changes they believe are
necessary in light of that conversation.

On bullet # 2, Sen. Murray’'s staff seems unwilling to extend the
provision of replacement timber to three years except by
agreement of the purchaser.

On bullet # 3, Sen. Murray’'s staff seems to be unwilling to make
this change. For purposes of presentation at a meeting



tomorrow with the Senator’s staff, DOJ suggests rewording
this to read: "Clarify the extent to which the Rescissions
Act applies to awarded sales.™

Comments from USDA:

Refore the first sentence of bullet # 2 insert "This section
should be revised to exclude section 318 sales released
prior to and not under the authorization of PL 104-19.

At the end of the replacement timber bullet, #'2, insert "The
Secretaries should have the flexibility to negotiate the
kind, volume and value of replacement timber."

In bullet # 3 add "Eliminate the requirement that initiated and
' unawarded 2001 (b) & (d) sales be subject to Title III."

Comments from Interior:

BLM notes that in some cases they have sales that have already
been cut and they would 1like to be able to let the
purchasers take the timber. While they first suggested this
should be included as an amendment to bullet # 1, they would
be satisfied if we included some language to address this in
the technical amendments.

FWS does not support a dual track salvage program under the
current law’s definition of salvage timber.

go comments yet from NOAA.

Distribution:

TO: T J Glauthier

TO: Ron Cogswell

TO: Dinah Bear

TO: Mark A. Weatherly

CC: Alison C. Perkins
CC: Janet W. Minkler
CC: Ruth D. Saunders
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SPIROIPLC CoMMEITSE ON TRE RYLL

L see 102(b} (2). A4 now paxa. (B} tpo read "any provieions and .
= canditions in ESA sec 7 congultations ispued Ly IPS ox| PURY.

e sec 103. Bhould the title read "Salas inltiated under Fﬂﬁ.ﬂﬂﬂl
oy O PN 104:-13° instead 0f under ‘exieting law’'?

sec 201(0) (). add "through Interagenoy Tranafern when
appropriate” to allow qualifiaed agonoisn putsida IOI O DOA to
participate in this process.

gac 301(2). Dalote Yexperience and axpartise” and insert "the
authority"™ aftesr “the Mationnl Marine Fisheries Scrvice with."
£ Altarnatively, reference should made to "FWE or NNPS, ap
W appropriate, " depending on the npeciep At i&sue, k ‘

mec. 201{4) (A). The Aafinition of lnlvago timber sale phould
Anclude a refarance to ramcval of tyess enlth of

o proteci; the
the Eoraat. -

sac 302(1) (D), As gtated sbove, the term "withdrawn® n&adﬂ e ho
defined. NOAA praferp a hroad definition that would inulude
orivionl hahitat designations under the EBfA,

sec. 302(2) (1) (B). sShould de mpdifisd to include mention not

only foxest ‘and land managemant regource plans that ma Eteclude
rvond semptruction in roadless arsas, but alse othar iniviarives,
such ag the President’s Forest Plan, PACFISH, INFISH oz the LRMP

hinlogica)l opinion,; that may preclude road construction in
vroadlans avaan.

ser 302(3) & (4). These provigions should be wmoved tce Mitle IX
8o the lands undar the Forept Plan would banefit from the effort.
This would then include some areas subject to salvage grovisions
and thio sadtione in Title I could be reofexrenced here fiar
inclusgion of salvage malas cutmida cha NWFP,

ggc 402. Binve the public is involved in the salvage prasesds
they mhould be givern an opportunivy to review and provide input
to forast health/rehabllitarion issues.

++oENPpree
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1 culture and the Secretary of the Interior shall suspend

the Secrafary comerted 9 ench timber saleMnﬁthatAwas being undertaken 2\ o

determines ‘
3 Wnder the .authority provided in the sub-

4 section.
5 (b) REPLACEMENT OR TERMINATION OF TIMBER
| 6 SaLE CONTRACTS.— ‘
e Lo 7. | (1) TN GENEraL.—Notwithstanding any other
8 ‘provision of law, the Secretary concerned shall nego- i
9 t’_i*’f‘?? with a purchaser of timber offered, awarded, or
ori o 10 = released pursuant to section 318 of Public Law 1’0‘1-
IR/ 11 121 (108 Stat. 745) or section 2001(k) of Public
12 Law 104-19 (109 Stat. 246; 16 U.S.C. 1611 note)
13 (as in existence prior to the date of enactment of -
/ /~ PP TR V! this Act) to B_rovxde within 1 year. of the date of en-
ool 15 actment of this a volu_me, value, and kind of al- unkss etheniss
| 16 ternative timber as & replacement for the remaining 9
17 | _timbelxwmm} #’JWMQ/M s deased
18 (2) ENVIRONMENTAL AND NATURAL RRESOURCE
19 <mws.——Replacexi1ent timber provided under para-

20 -graph (1) shall comply with—

21 (A) any applicable environmental or natu-
22 ral resource law;

23 ' (B) any forest plan—m-eaéatenee—evn——ﬁte}w
24 (dat.e_nfl_.enactment_of_thls_.A:et including the
25 " Northwest Forest Plan and any plan developed

March §, 1908
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4
under the Interior Columbia Basin Ecosystem
Management Project; and
- (C) any rvlevant standard or guideline, in-

cluding PACFISH‘ INFISH, and DBastside

scereens. ‘

(3) TERMINATION.—If the Government and the
purchascr do not reach agreement under paragraph

(1), the Secretury coocerned may-—

) (A) exercise any provision of the original
contract that authorizes termjnatioh and pay-
ment of specified damages; or |

(B) terminate the contract Atu avoid adverse
effects on the environment or natural resources.

(c) PAYMENT FOR TIMBER SALE CONTRACTS RELIN-

QUISHED,—Any cla.im, whether a8 a result of a judgment
or an agreement, against the Federal Govemment arising

ettt

from a timber sale contract offeredAuuder section 318 of
Public Taw 101-121 (103 Stat. 745), from section
2001(k) of Public Law 104-19 (109 Stat. 246; 16 U.8.C,
1611 note) (as in existence prior to the date of enactment
of this Act), from this Act, or from the exercise of the
Secretary’s right WAwrMaw
the eontract may be—
(15 peaid from funds made available under sec-
tion 1304 of title 31, United States Code, and shall

2025144231;
W vV

S
(M)
N
2
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5 -
not require reimburéement under section 13(e) of
the Contra&t. Disputes Act of 1978 (41 U.S.C.
612(e));

(2) paid through a certificate of bidding rights

or assign of the purchaser) for future timber sales;
(3) offset by forgiveness of a Federal Govern-
ment loan or loaﬁ guarantee; or |

- (4) paid through funds eppropriated for the

purpose. |
* (d) NEGOTLATIONS BRTWEEN THE SECRETARY CON-
CERNED AND THE PURCHASER.—The Secretary con-
cerned and the timber sale purchaser may use any com-
hination of methods provided in subsections (b), (¢), and
(d) or otiier authorized means to dispose of a timber sale
contract under this section. | '

. (e) DISPUTES.—Any claim by a purchaser against
the Federal Government relating to a contract replaced,
modified, suspended, or terminated under this section
shall be subject to the Contract Disputes Act of 1978 (41
U.8.C. 601 et seq.).

SEC. 103. SALES INITIATED UNDER EXISTING LAW.

(a) IN GENERAL.—A sale initied

2025144231 ;

credits to be used by the purchaser (or a sucéessor |

&-put not awarded __

to a purahaser by the Forest Service or the Bureau of
Land Management under subsection (b) or (d) of section

18 4/ 7
@wuuo




3- 8-96 15:38 ; 2025144231:# 5/ 7
* 03/05/98 18:27 @ e = ' .

 O:\\TEC\TEC96.086 o - | '~ SLGC

(1) offer salvage timber sales under this Act
only on Forest Service and Bureau of Land Manage- /4,»;;'{,f{,i Yros

.

11 :

1 BEC. 302. SALVAGE TIMBER SALES SCOPE AND FACILITA-

2 TION.
um[er Mfsw“" and 3 The Sec;retary of Agriculture, acﬁing ) through .the

4 Chief of the Forest Service, and the Secretary of the Inte:

ém{y His Titk and 5 e, a,cting/{hough the Director of the Bureau of Land

;/r;fsr Y i -"’f 6 Mb,nageme;rlt,‘ghalL——

7

8

9

~ ment land utilizing existing and generally operable

10 roads (except that spur roads of less than .25 mile

& . .':' . l.
. ,‘/,"..'.‘ PN AN

11 may be constructed or reconstructed to permit ac-
12 cess to individual timber sale units) located out-
13 side— - -
14 (A) any unit of the National Wilderness
15 Preservation System or any study area officially
16  recorunended for consideration as wﬂdemés;
17 or o

18 (B) any roadless ares in which forest and
19 land management resource plans preclude tum-
20 ber sale or roads; S |

21 (C) any area in which a salvage timber
22 sale would be inconsistent with egency stand-
23 urds and guidelines applicable to areas adminis-
24 tratively identified as late successional or ripar-
25 | ian or withdrawn Crom timber harvest for other
26 conservation purpeses; and

March &, 19¢6
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18
19
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8.LC.
13

main uneut for wildlife, riparian, or other conserva-

tion measures; |
(6) perform timely revegetation and slash re-
moval operations consistent with applicable laws,

regulations, and silvacultural practice; and
(7) undertake watershed and other restoxatwn_
activities, including road decommissioning, in or near
the salvage timber sale by first offcring the worl to
dislocated resourec workers or individuals eertified
by an appropriate resource management apprentice-
ship program and ensure work is performed accord-
ing to requirements of the Service Contract Act of
1965 (41 U.8.C. 351 et seq.). &

2025144231:#% 6/ 7
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SEC. 303. SALVAGE TIN[BER SALE nocmmmonz AND of fhe Sec. 0/'40 actt

APPEAL PROCEDURES,

(a) PREPARATION OF DOCUMENTS.~—In conducting a

salvage timber sale under this title—

(1) to speed compliance with the Endangered
Species Aot of 1978 (16 U.8.C. 1531 et seq.), agen-
cies shall, to the maximum extent practicable—

(A) compleﬁ: informal consultation not
later than 30 da};s and formal consultation not

later than 60 days after submission of a biologi-

cal assessment using a level 1 interagency field
team and a level 2 interageney field team;

. through the Ghief A H
forest Service, or

the Sac- of e Tnter:
aofla, fhl’ﬂﬂ;‘ ﬂe /r¢
af' ELﬂf fo eatdk&f
sa /Vaye, fomber sale
under offer 4//'//444

- Jow



]

3- 8-96 15:38

03/05/96  18:29

K-

O:\TEC'\TEC96.086

march 5, 1956

YO 00 N3 A L A W e

ekt poed b
N - O

13
14
15

202514423134 7/ 7
S-it

——

16
(A) APPEAL.—An appeal of a decision
must be filed ﬁot later than tﬁe later of—
(i) 30 days after the publication of a
decision *document for a salvage timber |
sale; or |
(i1) mailing of flotice to interested par-
ties, in keeping mth relevant ageney regu-
lations.

(B) _FINAL DECISJTON.—The agency con-
cerned shall issue & final decision not later than
30 days after the deadline for an administrative
appesl has § "edand may not extend the elos-
ing date for & final decision.

(d) EXPEDITING JUDICIAL REVIEW.—

(1) TIME FOR CHALLENGE.—A:bsen&—good—-Q——

L//eaase; any challenge to a salvage timber sale under

17
18
19
20
21
22
23
24

25

this title shall be brought as a civil action in a Unit-
ed States distriet court not later than 80 days afler |
the date on which an agency provides notice of a
final decmlon regardmg a salvage timber gale.

(2) Trvm POR APPEAL.—Any appeal of a dis-
trict court decision on a salvage timber sale uﬁder
this Act shall be brought: not later than 30 days

after the first date on which the appeal may first be .
filed.
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“EXEGUTIVE OFFICE OF THE PRESIDENT LRM NO: 3704

OFFICE OF MANAGEMENT AND BUDGET

“" Washington, D.C. 20503-0001 FILE NO: 1872
\)RGE- anes |

LEGISLATIVE REFERRAL MEMORANDUM Total Page(s): _éz

TO: Legislative Liaison Distribution below:

FROM: Ron PETERSON Or) Assistant Director for Legisiative Reference

OMB CONTACT: Alison PERKINS  385-3857  Legislative Assistant's line (for simple responses): 395-6194
C+=US, A=TELEMAIL, P=GOV+EOP, S=PERKINS, G=ALISON, I=C
perkins_a@a1.eop.gov

SUBJECT: OMB Request for Views on Public Particpation in Timber Salvage Act =
(see attached issue shoet)

DEADLINE: COB Thursday, March 07,1996

In accordance with OMB Circular A-19, OMB requests the views of your agency on the above subject before
advising on its relationship 1o the program of the President.

Piease advise us if this item will affect divect spending or receipts for purposes of the
“Pay-As-You-Go" provisions of Titie Xiil of the Omnibus Budget Reconciliation Act of 1990.

COMMENTS: Your response to this LRM should conform to the schedule under (1) and (2):

(1) BY NO
LATER THAN 5 PM TODAY, please confirm that the attachment correctly lists the
Administration’s four "High Priority” issues as identified In today's interagency meeting
regarding Sen. Murray's draft proposal entitled the "Public Participation in Tlmber
Ssalvage Act of 1986." and

(2) BY 3 PM, FRIDAY, MARCH 8TH, provite the fouowlng
information regardmg the attachment's "Tachnioal lssues.” For each listed issue that
directly affects your agency, please provide a specific legislative amendment that
resolves the issue (where a proposed amendment is stated in the attachment, confirm that
it is correcy). In addition, provide a brief statement explaining the nature of your
proposed amendment. If an issue does not raquire an amendment, please explain briefly why
such is the case.

DISTRIBUTION LIST:
AGENCIES: 7-AGRICULTURE - Marvin Shapiro - 2027201516
25-COMMERCE - Michael A. Levitt - 2024823151
19-Council on Environmental Quality - Elisabeth Blaug - 2023955750
33-Environmental Protection Agency - Chris Hoff - 2022805414
58-INTERIOR - Jane Lyder - 2022086706

((—:"?m_c—m@- Andrew Fols - 2025142141
EOP: -

Bear_ D
Kagan_E
Foley_M
Jensen_T
Muniz_L
Damus_B
Minkler_dJ
Barmr_P
Laskin_S
Grove_L
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" RESPONSE TO LRM NO: 3704 '
LEGISLATIVE REFERRAL .
MEMORANDUM | FILE NO: 1972

If your response to this request for views is simple (e.g., concur/no comment), we prefer that you respond by e-mail or
by faxing us this response sheat.
If the response is simple and you prefer to call, please call the branch-wide line shown below (NOT the analyst's line)
to leave a message with a legislative assistant.
You may also respond by:
(1) caliing the analyst/attomey's direct line (you will be connected to voice mall if the analyst does not answer); or
(2) sending us 8 memo or letter
Please Include the LRM number shown above, and the subject shown below.,

TO: Alison PERKINS  395-3857
Office of Management and Budget
Fax Number: 305-5601 :
Branch-Wide Line (to reach legislative assistant): 395-6104

FROM: (Date)

(Name)

(Agency)

(Telephone)

SUBJECT:. OMB Request for Views on Public Participation in Timber Salvage Act -
(see attached Issue sheet)

The foliowing is the response of our agency to your request for views on the above-captioned subject:

Concur

No Objection

No Comment

See proposed adits on pages

S ——————

' Other:

S——

FAX RETURN of pages, attached to this response sheet
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Consolidated Agency Comments on Senator Murray's Timber Bill

HIGH PRIORITY

Clarify section 102(a) to resolve the geographic scope issue. Also, as written it
may suspend Forest Plan sales, which would not be desirable.

Section 102(b)(1): Replacement timber should be provided within three years
instcad of one.

Section 103(b)(1): Eliminate ability to appeal salvage sales that have already been
awarded. (Question: do we also want to exclude Forest Plan sales from this appeal
ability?) Section 103(b)(3) may attempt a distinction between procedural
compliance and substantive compliance with environmental laws and will be
litigated. T

Section 302: Need to clarify that the Secretaries retain authority to conduct
salvage under existing law.

IECHNICAL ISSUES
Section 2

In the findings on page 1, line 9, ingert “disease” after “epidemic”, and on page 10
line 16, insert “disease™ after “result of...”

Title 1
Section 102

Resolve the difference in language between Section 102(a) and 102(b) with respect
to sales covered. What does “activity” mean in 102(a)?

Change wording of Section 102(b)(1) from “under contract” to “offered or
awarded.”

Amend Section 102(b)(2)(B) to allow for changes in forest plans, resource
management plans and standards and guidelines.

Add new D to Section 102(b)(2) to read “any provisions and conditions in
completed consultations under Section 7 of the Endangered Species Act.”

Section 102(b)(3): this section should provide the ability to modify or suspend
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sales in addition to the ability to terminate sales.

Drop language in Section 102(b)(3) that says “and payment of specificd damages.”
Section 102(b)(3)(A): BLM contracts do not have provisions authorizing
termination.

Section 102(b)(3)(B): language may create litigation as drafted. Who determmes
whether “adverse effccts” are present?

Change language in section 102(b)(3)(B) to read “to suspend, modify, or
terminate ”

Section 102(c): language should track 102(a) and 102(b) with respect to sales
covered.

Change language in section 102(c) to read “to suspend, modify, or terminate.”
Clarify section 102(c) 1o indicate that the Sccretary possesses discretion, in the
case of agreements, to determinc the source of payment as provided in paragraphs
1-4, However, judgments should be payable only from the judgment fund.

Section 102(c) would result in a PAYGO scoring of $50 million.

Section 102(c) includes 318 sales not under 2001(k).

Define “certificate of bidding rights” in Section 102(¢)(2).

Section 102(c)(3) may not accomplish the purpose for which it is mtended Itis
not possible to forgive a loan guarantee.

Section 102(d): subsection references itself.

Section 102(e) provides that all claims by a purchaser be subject to the Contract
Disputes Act, yet

Section 102(c)(1) provides for no repayment of the judgment fund. These
provisions need to be reconciled.

Section 103
Section 103(b)(1)(B): BLM's protest period is before a sale contract is awarded,
50 if we suspend an awarded contract to resolve a protest, BLM needs to have

authority to terminate the contract and correct it if the protest is valid.

. Titlel
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Section 201(b)(2): BLM doesn’t have a “road construction and maintenance
fund.” With respect to the Forest Service roads program, a common
‘misconception is that timber roads dollars actually go toward construction of
roads. They don't. Over two-thirds of the timber roads funding is S&E. This
funding pays for the people who design the roads, oversee the road construction to
make sure it is properly done and administer the purchaser election and purchaser
credit program. :

Title 111
Scction 30]).

Section 301 (2) and (3) should be amended to provide additional ﬂ.exibili'ty to the
agencies under the MOA. The provision should include EPA in its list of agencies.

Section 301(4): may need policy call on salvage sale definition.
Section 302
Section 302(1): roadless areas - may be need for policy call.

Section 302(1)(C): this provision needs to be clarified, it may apply standards
where they dont belong.

Section 302(1)(D) “Conservation purpose” should be defined. “Withdrawn”
should be clarified. ‘

Section 302(3) change “other resource mapping systems” to “other existing
resource maps”.

Section 302(4) erroneously references the Adminisirator’s authority 10 oversee the
Federal Procurement Data System (6(d)(4) of the OFPPA).

Section 302(5): this provision is unclear. There may need to be a policy call on
whether timber purchasers should be allowed to perform tree marking and
designation, if that is what was intended.

Section 303

Section 303(a)(1)(A) should be changed so read “and a level 2 interagency field
team where required.”

Scction 303(a)(2): delete under section 215.5 of title 36, Code of Federal
Regulations? as that does not apply to BLM. The language regarding public notice
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of meetings must be clarified.

Section 303(c): Time periods for administrative appeals should be definite. The
Secretary of Interior docs not normally get involved in making final decisions on
sales. An Assistant Secretary's sign-off is final agency action.

Section 303(d): time period for judicial review should be definite.

Section 304

Section 304( a). - We should question the need for this language. It seems
inappropriate to mix the Salvage Sale fund, which is mandatory, with the timber
sales management and roads money, which is discretionary. This would add about

. $50 million over three years to PAYGO scoring for this legislation. Furthermore,
BLM doesn’t have a “road construction and maintenance fund.”

Section 305

Section 305: is a special NEPA regulation for salvage necessary?

Section 305(b): clarify when the 120 day period would begin.

Section 401

Section 401 This section should make clear that the review of timber stand health |
is a reporting requirement, not a planning requirement that requircs plan

amendments for implementation.
Change date in Section 401(1) from March 1 to June 1,
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Comments on Murray bill

Title I : Repeal of Emergency Salvage Timber Sale Program

Sec.

repeal.

[probably]

Sec.

101 - Straight repeal. It should be made clear to all
that our exposure on impacts to the Forest Plan begins upon
The benefits of an immediate suspension of 2001 (k) sales

102

outweigh this concern.

(a) Immediate suspension of all timber sales
under 2001 (k). '

(b) (1) First, the geographic scope issue 1is not
resolved by requiring negotiation with a
purchaser of timber offered, awarded or released
under section 318 or 2001(k). We understand that
Murray intends to provide legislative history in
support of our interpretation. Second, it may be
impossible "to provide, within 1 year" replacement
timber. The 1 year deadline should apply to
negotiations, if at all. Third, this language
fails to precisely track similar language in sec.
102 (a), raising the question of whether the
drafter intended the negotiation requirement of
sec. 102(b) to apply to all of the activities
suspended under sec. 102(a). Finally, the term
"under contract" is inapplicable to contracts
offered, but not awarded.

(b) (2) (B) Replacement timber complies with any
plan "in existence on the date of enactment" -
does not include subsequent amendments.

(b) (3) If no agreement, Secretary may terminate
under contract or to avoid environmental impact.
Presumably, these exclude other remedies (i.e., 1

year is a hard deadline for replacement) This
authorizes only termination, not further
suspension or unilateral modification. Further,

the words "and payment of specified damages" in
lines 10 and 11 are potentially problematic. The
government may wish to exercise rights under
clauses that do not provide for payment of
specified damages.

(c) This remedy provision does not track the
language of either 102 (a) or 102(b) (1). The
phrase "to terminate® in line 22 should be
broadened to "to suspend, modify, or terminate."
Sec. 102 (c) should be clarified to indicate that
the Secretary possesses discretion, in the case of
agreements, to determine the source of payments as
provided in paragraphs (1) - (4). However,
judgments should be payable only from the judgment
fund specified in paragraph (1) (i.e., 31 U.S.C. §
1304).
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Title II

Sec.

103

Sales Initiated Under Existing Law

(a) "initiated" sale appears to be any sale not
awarded under 2001 (b) or (d). Subject to Title
III (salvage) and applicable law.

(b) (1) Awarded sales may be challenged
administratively and judicially. (No time limit
for initiating challenges) (2) Are suspended upon
challenge. (3) Remain subject to 2001 to extent
that a claim is "related to compliance with any
expedited procedural requirement." This may
attempt a distinction between procedural
compliance, which would allow us to continue to
rely on the EA/BE, and substantive compliance with
environmental laws. Lacking a reference to
specific laws, it will be litigated. Moreover, it
means that we will be required to relitigate sales
like Thunderbolt.

Northwest Forest Plan

201 directs that timber sales shall be prepared,
offered and awarded "expeditiously" and consistent with the
Forest Plan.

Title III - Lawful Expediting of Salvage Timber Sales

Sec.

Sec.

Sec.

301

3902

303

Definitions

(2) & (3) Level 1 and Level 2 Interagency Teams,
drawn from the August 9 MOA, have a specific
composition that-may not be necessary in all
cases.

(4) Salvage Timber Sale is based on a timber sale
unit and may include "a small percentage" of green
timber to the extent necessary for commercially
reasonable and environmentally sound access.

Salvage Timber Sales Scope and Facilitation

(1) Salvage sales under this Title can only use
existing roads and .25 mile spur roads (presumably
allows helicopter logging in roadless areas)
outside Wilderness and "officially recommended"
WSAs and roadless areas where plans preclude
timber or roads (few outside WSAs). Also, "any
area" where salvage would be inconsistent with
standards for late successional, riparian or
withdrawn conservation areas - This may apply
standards where they don’t belong.

Salvage Sale Documentation and Appeal

(a) (1) "to the maximum extent practicable," do ESA
consultation within 30 or 60 days using level 1
and 2 field teams.



Sec.

Sec.

Title IV

Sec.

304

305

(a) (2) At least one interdisciplinary team
(undefined term) meeting must be public, using FS
notice provision for FS and BLM.

(b) Advisory Committees - may be formed, not
subject to FACA

(c) Administrative appeals expedited by requiring
appeal "not later than" 30 days after publication
of the decision or an undefined "mailing of
notice" under "relevant agency regulations." Time
periods should be definite.

(d) Judicial Review must be sought within 30 days
of an agency decision "absent good cause" (which
will be litigated). This is a jurisdictional
provision, and should be definite. (2) Time for
Appeal is 30 days "agter the first date on which
appeal may first be filed." The government should
be allowed to appeal in accordance with the
Federal Rules of Civil Procedure. Otherwise, this
may require us to appeal all final orders within
30 days or forego an issue for appeal. (3)
Expeditious consideration of cases may be required
before the government has had sufficient time to
prepare. We would have to argue a briefing
schedule in every case.

Funding Not a DOJ matter

Expedited Procedural Regulations -
Is a special NEPA reg for salvage necessary?

Timber Stand Health Prioritization

401

This section should make clear that the review of
timber stand health is a reporting requirement,
not a planning requirement that requires plan
amendments for implementation.
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It your response to thia request for views is simple (0.9, concur/no comment), we prefer that you respond by e-mail or
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10 loave & message with s legisiative assisiant
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TECHNICAL COMMENTS ON THE "PUBLIC PARTlCIPATION IN
TIMBER SALVAGE ACT OF 1996," AS INTRODUCED

TITLE | - REPEAL OF EMERGENCY SALVAGE TIMBER SALE PROGRAM

Sec. 102(a). This subsection suspends each timber sale or activity undertaken in
whole or in part under the authority provided in section 2001(k) of the Rescissions Act.
Under Judge Hogan's ruling in ONRC v. Thomas, D. Ore (1995), an argument could be
made that this would require suspension of sales offered and awarded after the Record
of Decision for the President’'s NW Forest Plan and before July 27, 1995. We question
whether that is the intent.

Sec. 102(b)(2). The introduced bill clearly provides that NEPA, the ESA, administrative
appeal, any applicable environmental or natural resource law, and judicial review apply
to the provision of alternative timber. This alternative timber is to be "provided" within 1
year of the date of enactment. 1t is questionable whether compliance with all applicable
laws can be achieved within this 1 year period. Additionally, it is not clear what provided
means -- that cutting is to commence within a year?

Sec. 102(c)(2). "Certificate of bidding rights" is not defined anywhere in the bill. This is
a new concept with minimal statutory direction for impiementation. it will generate
issues such as how long such a certificate would last, and whether it would
automatically qualify a holder as the automatic high bidder?

Sec. 102(c)(1) and sec. 102(e). Section 102(c)(1) clearly states that reimbursement
under section 13(c) of the Contract Disputes Act would not be required for damages
paid from the Judgment Fund. However, section 102(e) provides that all tlaims by a
purchaser against the Federal Government relating to a contract replaced, modified,
suspended or terminated under section 102 would be subject to the Contract Disputes
Act. To avoid any ambiguity over whether subsection (e) overrides subsection (c)(1),
subsection (e) should clearly state that claims are subject to the provisions of the
Contract Disputes Act except for section 13(c) of that Act.

~ Sec. 103(a). We note that some sales that would fall within section. 103(a) (i.e.. those

initiated but not awarded under subsections 2001(b) or (d) of the Rescissions Act) might
not meet the narrower definition of "salvage timber sale” in section 301(4), and thus,
would not be subject to the provisions in Title 1l of this legislation. Those sales would
proceed under existing authorities. Consequently, the agency would have to administer
two categories of salvage and Option 9 sales, each govemed by different authorities.

Sec. 103(b). This subsection makes sales awarded under section 2001(b) or (d)



subject to administrative and judicial review, notwithstanding commencement of
contract performance. This could result in numerous administrative appeals, including
appeals of sales that have undergone judicial review. Such a resu!t could require a
tremendous shift in workload and could raise new takings claims. (see, Winstar

Corporation v. United States, 1995 WL 509409 (Fed. Cir.).

We also question when the appeal period starts to run for sales where contract
performance has commenced. Presumably it would commence for all such sales on
the date of enactment. Moreover, we assume the shortened administrative appeal time
period provided under section 303(c) does not apply here.

Sec. 103(b)(3). This subsection is very unclear. We are not sure what it requires.
TITLE NIl - LAWFUL EXPEDITING OF SALVAGE TIMBER SALES

Sec. 301(4). As discussed in the comment to section 103(a), this legislation would
result in administration of two categories of salvage sales. Given the added notice and
public participation requirements related to interdisciplinary team meetings under this
legislation, it might be faster to proceed under existing authorities regardless of the
shortened administrative appeal periods.

Sec. 302(1). This paragraph establishes a general limitation on salvage sales under
Title 111 that goes beyond roadless areas. This could limit significantly the number of
salvage sales that can occur under the legislation. The Forest Service can better
assess how limiting this provision might be.

Sec. 302(1)(B). This language should refer to roadless areas in which forest and land
management resource plans preciude timber sales or timber roads. Forest plans can
preclude roading for timber harvest but absent a Congressional or statutory withdrawal
under the FLPMA, roads cannot be precluded for mining activities and ANILCA access..

Sec. 302(1)(C). This subsection appears to preclude sales in any area, even areas not
designated as late successional, riparian, or withdrawn from timber harvest, if a sale in
that area would be inconsistent with standards and guidelines applicable to late
successional, riparian or withdrawn areas. Is this the intent?

Sec. 302(1)(D). "Conservation purpose” should be defined. Additionally, does
"withdrawn" mean Congressionally withdrawn or withdrawn under FLPMA? Subsection
(a)(4) is too vague as written.

Perhaps the language in section 302(1) should be revised to prohibit salvage in
Congressionally designated wilderness areas; in roadless areas designated by
Congress for wilderness study; in roadless areas recommended by the BLM, the FWS
or the FS for wilderness designation; in roadless areas contained in legislative
proposals in the 103rd or 104th Congress that passed either House of Congress or in
other areas where the salvage is otherwise prohibited by law, by court order, or by an
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applicable land management plan unless the plan is amended.

Sec. 302(3). It would be preferable to refer to "other existing resource maps" instead of
"other resource mapping systems". This would allow the use of current systems or
current maps in places where no systems presently exist.

Sec. 302(5). If the intent of this paragraph is to authorize the Secretary to allow timber
contractors to perform tree marking and designation notwithstanding 16 U.S.C. 472a(g),
this should be clearly stated. Otherwise, it is not clear that the Secretary would be

- authorized to alter these requirements.

Sec. 303(a)(1)(A). Under this section informal consultation is to be completed not later
than 30 days after submission of a biological assessment. Biological assessments are
required by regulation. Current regulations only require submission of a biological
assessment before commencement of formal consultation.. See, 50 CFR 402.12. This
will add additional regulatory requirements to the informal consultation process.

Sec. 303(a)(2). BLM does not publish notice pursuant to 36 CFR 215.5. We believe it
would be preferable to specifically state how much notice is required before ID team
meetings and how the notice is to be given. Additionally the language allowing each
member of the public to attend at least 1 ID team meeting could generate numerous
administrative problems. Does this mean that if a member of the public decides, after
all ID team meetings are completed, that he or she desires to attend an ID team
meeting another mesting must be held, even if notice was given of the previous
meetings? Furthermore, ID team meetings should be defined. Some members of ID
teams work together on a daily basis, continually sharing information. We do not
believe the intent is to require notice and the opportunity to participate in all
communications between ID team members. A

Sec. 303(c)(2)(A). It is not clear why two dates for filing an appeal are provided. it
would be simpler to provide that an appeal is to be filed not later than 30 days after
mailing of notice to interested parties of the decision.

8ec. 303(d). Who determines when good reason is absent, and what is good reason?

Sec. 305(a). This subsection does not appear to add anything. Any regulations
developed would have to be consistent with the other requirements of the legislation,
such as a notice period for ID team meetmgs etc. Thus the ability to expedite would be
greatly limited.

Sec. 305(b). When does the 120 day period begin--from notice of the initial ID meeting
or from notice of the proposed action under 36 CFR 2157 What does paragraph (2)
regarding agency flexibility mean?
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aments on Murray Bill

tle I

section 2001

sction 102. applies to existing contracts

- ’
All section 3001 (k) sales would be suspended. This could lead to some

monstary damage claims an sales where harvesting has begun and cperations
are partially complete.

Alternative voluma would need to meet nppliéablo environmental law and
standards and guidelines, but tha act would vequize that it be provided
vithin 1 year. The volume could not clear the eaviromental analysis

process in a year since some of the species survey protocols call for site
vigive during nesting seascn over 2 years.

This act could be interpreted to codify the standards and guidelines in the
Northwest Forest Plan, the Interior Columbis River Basin EM Project,
PACFISH, INPISH, and eastside screens. This could make it very difficult
for the Administration to changes those standaxds and guidelines if needed
for any resson.

Payments for any claims could be paid through the judgemen:z fund w/o
reimbursement, a certificate of bidding rights, offeaet by forxrgivness of
loans, or appropriated funds. Some of these payment methods are new and
vould like raise disputes as to how they should be conducted without the
benefit of detailed regulations.

Section 103.--axisting salvage and cpticn 5 sales would bs completed undey
revised procedures in Title III

Existing sales would be subject to the administrative appeals process and
judicial review. The 2iling of an appeal would autoatically stay harvest
activities. This could result in more purchaser claims where sales are
held up and timber deteriorstion occurs. Some ssles that have already
cleared judicial reviev may rsturn to court. :

Title II _
Saction 201. Establishes direction to camplete ti sales.

9 city4An the
iculet fo e
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Ti{cle IIIX. o
Section 31¥. definitjidmne

limfeing salyfiges 55 dead or flying Arees may pdks it physically ippCssjible

to /opexate, edie and miy creatt some upsound silvidultural S Qﬂr
pyescripyriong. /An many/cases, green trpés nust be hArveste'aleong 4ith Juj)r

d4ad txhes To fAcilitate removyl. he¢ sllviculgurg that xould resllt w
sttpstages would updeiantific sndafay create future fopdst grovtl ang

regeneration paablems. This is eguivalent to leglulating unsoung ience.

Sectien 302. scope cf sales.

Would limit salvage to existing rcaded areas or where roads of less than
.25 miles are nseded. Thia could limit management cpticms ia arsas vheze
sslvage sales can help reduce fusl loading and achisve habitat management
objectives. This part of the act may algo be inconsistent with the pertiocn

that adopts the PNW forest plan atandards and guidelines since it allows
salvage in other areas.

The/same_predlem with limitIfd\managemene-opticy in roadleds adeas snd ()& -
ot thdra) ' 8 also applles. -
requirament to ejter data into AIS systems would be_efiexous for soms
forests sipngs they azxe not yet up’and running on "615” computer systeps’arnd
Ave no ofther GIS data base sypfam for the forest,”The raquiremens€o
furchagé additional domputerAquipment may p-years to meab

The act could ba read to zegquire 2 rewrite of the basic timber sale
contract, making centracting optiens to fit local situations less flexible.

s@im . 1d estad decoume procedures for salvage
sgles.

ag conmants

Section 305. establishes pilot program to sell "harvest' contracts
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Sec 103 (Sales Initiated tnder Exmt:.ng law

(b) Sales awarded - Suspend:i.ng 2ll harvest activities and allowing the decigion
to come under the 215 project appeal process will heavily impact the timber
sale preparation program. The same pecple who will be agked to Process naw
salvage proposals under this draft legislation will undoubtedly be the same
ones called upon to process the appeals, etc, for sales initiated under PL
104-19. This will greatly slow down t:imbe: sale preparaticn.

Sac 304 - It is not clear if listed funds could be used for reato—ation
work as per section 302 (7).

Sec 403 - (b} A stand by stand report would be overwhelming, hundreds

of ehouweanda of individual stands.

Sec 302 (7) Thims provision would reguire a nepa.rm:e service contract outside of
the timber sale contract.

Sec. 101(b) (1) -- Change the woxds "...a volume, value, and kind of
alternative timber..." ta .. .a volume and value of alternative timber...", or
in some other way modify the wording to allow a different "kind" to be offered
ap roplacemsnt. Perhaps the "kindr emild be different if the contractor
agrees. In some ckses, it may be more feasible and environmentally sustainable
to effor replacesment volume if it Anss nnt have to be the same "kind", e.q.
being able to offer younger trees instead of late-successional or old growth.

S8ec 101 (b} (2) (B) (page 3,line 25;and page 4, lines 1-2) -- It is confusing to
reference to the Interior Columbia River Basin Roogpymtem Management Project
ICBEMP because to date no plans have been prepared under it, and in fact if
compleated as proposed it will recult in amendments to S and RIM plans.

Sec.201(b) (1) {(page 7, linem 21 22) -- Doer the wording "...in order tn mear
the probabls sale quantities..." imply a requirement that those quantities be
ofZered for wmale? It would ke better to re werd the text to avoid any such
mplicat.ion

Sec.301(2) und Bec.301(3) (page 9, lines 14-2%5; page 10, lines 1-7) -- Replace
poth sectiens with text defiuiuy Lhe "Streamlined Consultation Proocass”., The
intent of the text appears to be to legiglate the streamlined process as it is
being carried out in the northwesl. The interagency salvmge MOA, and the
implementing guidelines included as Enclosure 4 of the August 18, 1995,
interagency latter on galvage, made the sireamlined process apply nationwide.
Howsver, that directiem included a caveat that approaches gther than the Level
1 and Level 2 teams may be used 1f thuy walimfy Lhe streamlined proccoo
objectives of early communication and coordination, completion of consultation
within NEPA timeframes, and having an established pruvess fur reselving
conflicts. In many areas outside the northwest, such as the scutheagt, we have
not found it necessary to establish the Level 1 and revel 2 tevaus and tc do sc
could slov down the sale preparation procestc without necessarily having any
conservation benefits. Ve urge that the bill text be replaced with tuxt
defining the "streamlined consultation process" as that described in the MOA
and the August 18, 1998, letter on implementation of the MOA. o©Or, if Lleic i
a desire to avoid reference tc the MOA then reforenca the ozigina.l interagency
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memos regarding the streamlined process with text taken from Item 4 of the MOA
and Items 4, 5, and § of the Auyusl 18, 1995 interagency lotter.

- .

Sec. 302(1) (C) (page 11, lines 21-26) -- This text is very confusing and seems
to inply that no salvage sales could be offwred iu laLe successicnal ox
riparian reserves. The Northwest Forest Plan does allow salvage in these areas
according to specific guicelines that are in the Record uf Decision (ROD) fox
that plan (see "Guidslines for Salvage®, pages C-13 through C-16 of the ROD).

S$ec.303(a) (1) (A) (page 13, lines 21-25) -- There are some circumstances under
which it may be important to have the flexipility to exceed the 30 day aud 60
time periods for completing informal or formal comsultation, respectively.

This ip particularly the case if there are complex issues. involved and/or time
is needed for issue resolution. Also, as explained in the comments (above) on

Sec.301(2) and Sec. 301 (3), we recommend against language that would require
the use of Level 1 and Level 2 teams everywvhere becausa in sone areas an
alternative approach to interagency consultation may be more efficient and
effactive.

Title IV (pages 19-21) -- How is "timber stand health® being dsfined? bDoes it
include the "health" of gpecies listed under the Endangered Species Act and the
ecopgystema on which they depend? How would the pricrities relate to zrecovery
plans for listed gpecies? Does "health" include water quality? Would the Fish
and Wildlife Service, National Marine Fisheries Service, or EPA be involved in
any way with respect to listed species, water quality, or other matters over
vhich they have some requlatory responsibility? Does timber stand health
include consideration of biological diversity? Wwhat is the definiticn of a
reimber stand® and how would this requirement apply to cother areas that might
ba in need of management to restore or maintain ecosystem health but which are
not in a "timber stand'? What is a *healthy condition?" Absent better
definitione and clarification, it would be appropriate to either delete this
section or give all the appropriate agencies a specific timeframe and
sideboards fnr deaveloping a process for establishing annual priorities and
reporting on them. »
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03/06/06 19:41 B FOREST SERVICE  -+-» OMB LEGIS 2001/004

23-06--1936 5:85PM FROM OFTIONAL FORM 98 (7.90)
FAX TRANSMITTAL # 0l pages B>

/ . To - , rrom
\ Tep et Jau/crm%&ﬂd/ mﬁm

Fax ®

TECHNICAL COMMEMTS Opn The ~FUbBLiC FAAIICLiFATIUS ip
TIMBER SALVAGE ACT OF 1996¢," A8 INTRODUCED

. \J
@Q TITLE I -~ REPEAL Ql" EMERGENCY SALVAGE TIMBER SALE PROGRAM

Bec. 102(a). This subsection suspends each timber sale or
activity undertaken in whole or in part under the authority
provided in section 2001(k) of the Rescissions Act. Under Judge
Hogan’s ruling in ONRC v, Thomas, D. Ore (1995), an argument
could bo made that this would require suspension of sales offered
and awarded arfter the Record of Decision for the President’s NW
Forest Plan and before July 27, 1995. We guestion wvhether that
is the intent. '

Sea. 102(b)(2). The introduced bill clearly provides that NEPA,
the ESA, administrative appeal, any applicable environmental or
natural resource law, and judicial review apply to the provision
of alternative timber. This alternative timber is to be
“provided” within 1 year of the date of enactment. It is
guestionable whether compliance with all applicable laws can be
achlieved within this 1 year period. Additiocnally, it is not

clear what providad means ~- that cutting is to commenre within a
year? '

Bec. 102(c)(2). "Certificate of bidding rights" is not defined
anywhere in the bill. This is a new concept with minimal
statutory direction for implementation. It will generate iessucs
such as how long such a certificate would last, and whether it
would automatically qualify a holder as the automatic high
bidder? :

Sec. 102(c) (1) and sec. 102(e)., Section l02(e) (1) clearly states
that reimbursement under section 13(c) of the Contract Disputes
Act would not be required for damages paid from the Judgment
Fund. However, section 102(e) provides that all claims by a
purchaser against the Federal Governnent relating to a eontract
replaced, modified, suspended or terminated under section 102
would be subject te the Contract Disputes Act. To avoid any
ambiguity over whether subsection (e) overrides subsection

(c) (1), subsection (e) should clearly state that claims are
subject to the provisions of the Contract Disputes Act except for
section 13(c) of that Act.

Sec. 103(a). We note that some sales that would fall within
section 103(a) (i.e., those initiated but not awardad under
subsections 2001 (b) or (d) of the Rescissions Act) might not meet
the narrower definition of "salvage timber gale" in section
301(4), and thus, would not be subject to the provisions in Title
IIT of this legislatien. Those sales would proceed under
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existing authorities. Consequently, the agency would have to

administer two categories of salvage and Option 9 sales, each
governed by different authorities. :
Sec. 103(b). Thie subsection makes saloc awarded under section
2001(b) eor (d) subject to administrative and judicial review,
notwithstanding commencement of contract performance. This
could result in numerous administrative appeals, including
‘appeals of sales that have undergone judicial review. Such a
result could require a tremendous shift in workload and could
raise new takings claims. (see,_Winetar Coxpoxation v. United
States, 1995 WL 505409 (Fed. .Cir.).

We also gquestion when the appeal period starts to run for sales
where contract performance has commenced., Presumably it would
commence for all such Sales on the date of enactment. Moreover,
we assume the shortened administrative appeal time period :
provided under section 303(c) does not apply here.

Bec. 103(P)(3). This subsection is very unclear. We are not
sure what it requires.

TITLE IIY =« LAWFUL EXPEDITING OF SALVAGE TIMBER SALES

fec. 301(4). Ag disouszgsed in the comment to section 103(a), this
legislation would result in administration of two categories of
salvage sales. Given the added notice and public participation
requirements related to interdisciplinary team meetings under
this legislatien, it might be faster to proceed under existing
authorities regardless of the shortened adninistrative appeal
periocds.

sSec. 303(1). This paragraph establishes a general limitation on
salvage sales under Title III that goes beyond roadless areas.
This could limit significantly the number of Salvage sales that
can occur under the legislation. The Forest Service can better
asgsess how limiting this provision might be.

8ec. 302(1)(B). This language should refer to roadless areas in
which forest and land managenent resource plans preclude timber
sales or timber roads. Forest plans can preclude roading for
timber harvest but absent a Congressional or statutory withdrawal
under the FLPMA, roads cannot be precluded tor mining activities
and ANIJLCA access.

gec. %02(1) (¢). This subsection appears to preclude sales in any
area, even areas not designated as late successional, riparian,
or withdrawn from timber harvest, if a sale in that area would be
inconcictent with standards and guidelines applicable to late
successional, riparian or withdravn areas. 1Is this the intent?
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Sec. 302(1) (D). "Conservation purpose” should be defined.
Adaitionally, does "withdrawn" mean Congressionally withdrawn or
wifh:rawn under FLPMA? Subsection (a) (4) is too vague as
written.

Perhaps the language in section 302(1) should be revised to
prohibit salvage in Congressionally decignated wilderness areas;
in roadless areas designated by Congress for wilderness study; in
roadless areas recommended by the BIM, the FWS or Lhe FS for
wilderness designation; in roadless areas contained in
legislative proposals in the 103rd or 104th Congress that passed
either House of Congress or in other areas where the salvage is
otherwise prohibited by law, by court erder, or by an applicable
land management plan unless the plan is amended. ‘

6ec. 302(3). It would be preferable to refer to "other existing
resource naps" instead of "other resource mapping systems". This
would allow the use of current systems or current maps in places
wvhere no systems presently exist, ,

8ec. 302(8). If the intent of thiz paragraph is to authorize the
Secretary to allow timber contractors to perform tree marking and
designation notwithstanding 16 U.8.¢. s72a(g), this should be
clearly stated. Otherwise, it is not clear that the Secretary
would be authorized to alter these reguirements.

Sec. 303(a) (1) (A). Under this section informal consultation is
to be completed not later than 30 days after submission of a
biological assessment. Biological assessments are required by
regulatien. Current regulations only require submission of a
biological assessment before commencument of formal consultation,
See, S50 CFR 402.12. This will add additional regulatory
requiraments to the informal consultation process.

S8ec. 303(a)(2). BLM does not publish notice pursuant to 3€ CFR
215.5. We beliave it would be preferable to specifically state
how much notice is required hefore ID team meetings and how the
netice is to be given. Additionally the language allowing each
menber of the public to attend at least | ID team meeting could
ganarate numerous administrative problems. Doeé this mean that
if a member of the public¢ decides, after all ID team meetings are
completed, that he or she desires to attend an ID team meetling
ancther meeting must be held, even if notice was given of the
previous meatings? Furthermcre, ID team meetings should be
defined. Some members of ID teams woerk together on & daily
basis, continually gharing information. We do not believe the
intent is to require notice and the opportunity to participate in
all communications kbotwsen ID team members.
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Sec. 303(c)(2)(A). It is not clear why two dates for filing an
appeal are provided. It would be simpler to provide that an
appeal is to be filed not later than 30 days after mailing of
notice te interested parties of the decision.

4

Bec. 303(8). Who determines when good reason is absent, and what
is good rveason? : .

Bec. 305(a). This subsection does not appear to add anything.
Any regulations developed would have to be consistent with the
other regquirements of the legislatien, suech as a notice period
for ID teanm meetings, etc. Thus the ability to expedite would be
greatly limited.

8ac. 305(b). When does the 120 day pericd begin--from notice of
the initial ID nmeeting or frem notice of the proposed action
under 36 CFR 2187 What dees paragraph (2) regarding agency
flexibility mean? ‘
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Ta. Legidative COtmsel
From: BLM Office of Leglslattve Affalrs
Subject Piupused Sen. lflunay kill on Timber Safvage

1. Seclion 2, page 1, l'me 9‘ Insert "disease” after “epidemic”; also, on page 10, line 16, insert
‘disease” afier “sull of ..." :

2 Sec 120)2)[®) - Pagé 3, line 23.

BLM does not have forest plam. ibul il rer resowrce managemestt plans. We recommend this phrase De
amended to read: i

*any farest plan under Natwnal Faresl Mawgauenl Adt or resource management pian or MFP
under I‘LPMA in exdstence .." :
3. Sec. 1020 —- page 5, linés4-8

Lo
Re (2)°certificate of bidding rights‘ .. Needs to be defiued (uur program pecple have never heard of )

Re () “forgiveness of a Fedeyal Gwemment loan or ioan guaranlee” .. does this include VA mongage |
or student loans?

4. Bec. 103(), p.6, lines 7-22. BLAT's protest period is before a sale conlract is awaided, and ‘
therefore BLM has no way to resolve protests filed after a sale ts awarded,; our protesl procesy dues nol
afow us to cancel a contract. Unhappy parties have to then go to courl. 3o, 10 provide an effective
edminisirative remedy, BLM needs-

A process spelled out in bill as to how we will handle protests after contract awarded;, o

®) &:ggmtthﬁymwettuspmmonm put & in our appeal process (aﬂerK.wngoto
IBLA, can isaue stay, eto)) - |

5.  Gec. 201(b). Page 6, ﬁnés 8-7. Significant Dudget impact. o

6. Sce. 301(2), p. 8, Ina 14' Instinrtionalizes our MOA, but left out EPA. May want to amend fo
indude EPA. :

7. Sce. 202, p.11. lines 7-13i. As written, this would not permit salvage sale offerings that require
hclicopter logging, not ground transportafion. BLM has several salvage sales that are helicopter onty, so
we esk that specific languagebemserledto permit these sales.

8. Bce. 302, page 12, Ines 5-15. re resource inventory; also, page 13, fines 6-19: AL30, page 21,
lincs 3-8: mejor budget implications.

0.  EScc. 302(@)2), p. 4. més 10-11. Title 36 CFR does not apply to the BLM. .
10. Smaoa(o) page 18, uncszza. Under our protest and eppeals processes, the Seeretarydm
niet get involved in making final decnzon.. on sales. Normally, an Assistant Eccretary’s sign-off on a sale’

is the final agency action, which cen then be appealed fo & cowt. Altemnatively, there is IBLA. We _
beﬁevetheSeorctnrydlou!dnotbooomchvo'vcdepmem :
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11, $ec303(c), p. 16, IneS 1-13. Appears o confiict with BLM's current appeal and protest

12 Se.304(a), p. 17. fine 1'8 BELM daesn't have a “road construclion and maintenance” fund.

18.  Sec. 401, page 20, e 1. March 1, This date is useless for evaluation purposes. A fot of the,

mzwgedmtmwmwmmgm s0 we wort know which stands are damaged, June
wouldauuwuslog!veadeteurﬁaﬁonnaseamfacs.
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t:mber'cxpedinously in order to get a high commad-
ity value ﬁ-om dead or dying treee;

(2) impmnng the ln:alth of cur forests is & na-
' tionq.l gpnonty that should be 3ddressed through
wmpréhehsiw analysis and public involvement, and
should, focas not only on the health of trees, but on
the health of the entire forcst, inclading wate:ahcds
soils, ﬁshenes, and wildlife; and

(3) timber asles, meluding salvage bmber seles,
shoul&; be conGueted in aceordance with all epplica-
ble iavés in ordor 0 ensure the mustainsbility of the
eomonem.s and functions of the forests.

TITLE. I—REPEAL OF EI\IER-

GENCY SALVAGE TIMBER
SALE PROGRAM

8EC. 101. BEPEAL OF EMERGENCY SALVAGE ‘IDBER SALE

: mocx.m
Secnon 2001 of Public Liaw 104-13 (109 Stat. 240;

16 U.S.C. 1611 note) is repealed.
SEC. 10z- mem SALE CONTRACTS.

(& SﬁSPENSION —-Notwithstanding any outstanding

22 Judmal order or administrative proceeding mterpmung

\JE section 2001 of Public Law 104-19 (108

M 24 Btat. 240;16 U.S.C. 1611 note) (as in existence prior to
“ 25 the date of enactment of this Act), the Secretary of Agri-

U'% ents that @ffw‘r\.q aaley [ Prus, Fa’mi—-/’/m
Mé—oz 200/(K), sea tha ileit %

i,o,LL

""‘"“&‘”“ WMFM” '{7\4924_ pales .a«Lao .7)

i — —a—— ——- =

16:01 N
SL.C 0. 035 P.04
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Mareh 6, 1995

-1 culture a.nd]the Secretary of fhe Interior shall suspend

-
. v

2 cach timber sele o activily Yhat was being undertaken in
3 wholc or in pnrt unger the enthority provided in the sub-
. coticn, | . o

5 (®) Rsmmm OR TERMNATION OF TIMBER

6 Sai® CON'I‘EAGTS— '
7 (L) In GENERAL—NomthSt&ndmg any omer -
g prwmgnpflaw theSecrehrygoneeznedshallx;ego— | |
9 _tiate with & purchaser of timber offered, swarded, o

0" relensel purmuant to section 318 of Public Law 101~

11 121 (103 Stat. ‘745) ot section 2001(k) of Public
12 Law 104-—19 (103 Stet. 246* 16 U.S.C. 1611 note)

13 (asmemstencepnortothedateofenmtmentof d@ﬁdm
14 tisacti ; providg) within 1 year uf the date of en- ez

Lmu‘ra_d' ’

" 15 sctment of this Act, 8 volume, velue, and kina of al- A.W—'

16 ternmvsnmber 8s & replacerent for the remaining ?,a_d,“,“,
- R N /mwew
17 hmber under contract.

18 (2) ENVIRONMENTAL AND NATURAL RESOURCE
19 LAWS —Repla.cement timber prcmded unde: pa;w d‘wyul’f
20 gmph (1) shall eomply with— W/N S LGP "
. : i <

21 R :' (A) any applieable envirdhmental or natn- v ‘Z
22 ral resource law, L. 5 ! Sm

' / "'}U Lundhinas
23 (B) amy foresy plan in exisbence on the

MR
24 dste of enactmm this Acl, including the p
25  Northwest Forest Plan and any plan developed 1= gT;{"""

! . &

| Yf“»' %O

L

v

£

Y‘“’\
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nndcr the Intarior Columbta. Rusin  Ecosystem . '

Mmugemnt I‘rcgect. end | | |

| (C) any relavent standard or guideling, in-

 chnding PACFISH, INFISH, and Easislde

(é) TERMINATION.—f the Government snd the
purchasar do. uot reach agreement under paragvaph -
ReAR theJSecretary eoz;emedm T W - e LN\’
vw‘" (4) exercise anypmsxonof original 9Wmd5
‘ ‘ coma.ct tbat authorizes termination and pay- ) ofpd %%
T "y mheat of speciied dsmages; or '\'%mts:m

Wm (B)terminatatheenn&acﬁwavmdadverse

' 3 efE \3 al |
w'Q, %;}:&"]’3 egs'onthdimonmeu r natural resources, % » /
I\"'-'u IVW‘Q' 4 (e) Pmm POR TIMBER 8418 éonmmmm Mol %},
v\gj‘ 1{' iy 15 Q‘D’ISEED --A.ny claim, whother se s result of a;udgmentligi_
Ww‘} v 16 oranageement,agunsttherederal(}wemmentansmg . '

°f..

KA
UH’@M

- f

o4v. W 17 from&'hmbersalecontmmoﬁeredunder ction 3 I T7)
m Wﬁ 18 Pubke Lm 101-121 (103 Stat. 74b), from section g 5;3 .5412.4

gﬁi{;wﬁm’z_ 19 2001(k)ofPuhhc Law 104-19 (109 Stet. 246; 16 U.S.C. ﬂg:g‘;‘;‘:i
20 lé1l nntz) (usmmabeneepmrtotheda,teofenaement |

21 ofthJsAcr.),ﬁ'omﬁﬂsAct,orfmmthe exercise of the

_ Sem-eta:fs right under F sale conn-Dn terzuinate

22

23 theeonh-actmaybe-—
Y

25

R APYNgTY

(l)pmdfromfundsmdeavaﬂahleundarsec- i
tion 1304 of title 31, United States Code, and shall - w &

|
!

MarchsS, 146
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mnt. require remﬂbursament under seeton 13(c) of - |

2 the Conunet Disputes Act of 1978 (41 U.S.C. _

D 512(6)).

6‘2,. ‘L__s, (2) peid through & certifieate of bidding rights J;M .
W eredttstobeusedbythepnrchner (or & smecessoy Z—f;zw—-

or asxign of the purchaser) for future timber sales; _

J*Ms)awgymmfofa%?f&m P
ef. aian ' U—wm :
entloanormeorm a.mbmhuf?7 __;7 /zw

e)paadth:vughMa ted for the 57&442.,,_,-

H,,Jﬁr/gq loains ,
y - VA&:“’_“X’W
i (d) Nsccmonsm THB SECRETARY Cone  © e
M(,}rv 12 CERNED: m 185 PURCHASER—The Secretary con-> ,4 T

/ : ot PR

{\M ‘ ' 13 eemenandtheﬁmberadepurchaser may Use sny com-
14 bination of methads provided in subsections (b), (¢), and !

7

/1?'/?&) other euthorized means tc{dxspose ofia timbersale .
um 16 wnwaetun&erth:saechon SR S
UD (e) DtsPUTEE-Ary claim by = pnrehasa‘ aeamst **" -

(@) LA‘HMO 18 the Federal Government releting to o contract replaced, ,-*-
M 18 modified, WSP@M or terminated under this section -
| mehaﬂbembneetmthemnxmteswoﬂsn(u
21 Usc.eoz eteeq). ENQ + for § 12(c” 334.»%«
RIS maux-‘ac_wwwﬁ- %X UL TR,

22 SSGluSALBMMWMGuw

.23 (g) IN GENERAL—4 gale’ mxhated)but not awarded

s ——

2% 1o 3 pmrhawbytheForestSermearthe Burean of
25 Land Management under submuon (b) or (d) of section

Mamh X 1068
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1 2001 of Public Law 104-19 (109 Stat. 240; 16 U.S.C. |
2 1611 nois) _;':(as m existence prior to the date of enactment ' '
5 of this Act] as of March §, 1996, shall be sukgject to title |
& ITL of this ot und all exvironsaental and nataral resouree

5 laws,

é (b) SALESAWARDEDTOPURCIHSEBB— s

(1) IN GENRRAL.—A. timber sale contract tha.t

L Y hasbgenmde&tonpmmmundermbsmn

«*}{V\iﬁ g ™ or (&) of section 2001 of Public Lew 104-19

A 517 10 (109 Stat 240; 16 U.S.C. 1611 mote) (as in st
OQX(G' J)m i:rior to the date of enactment of this Act)

V\pf Y‘&? shall, Endtwithstanding the eommencement of con-

J tract pe.rformance, be subjest to—

AN \J Y
U‘b'\:’;\' ([_\; & o (A) in 1be ease of Forest Service sales, ad-
| Df/x&“’ 5 mmstranve eppeal in seeordance with section :

B)in the case 16 392 of the Department, of the Intesior and Re- W
ob 'Bmau of 11‘": .’ Ia.ted Agencies Appropriations Act, 1993 (106 590 ,(e
band Mioned™ s _ Snat. 1618 16 T.9.0. 1612 note; nﬁ&%" & ;
?n!wb’ le -—--———9 R 69"'( ! ,
N M,wma}.zw T ICC)PBS indicial review. y - A e 3
with 43 ¢-F ! @ mvns'rmv:rms.—()ntheﬁlmgotan , &
gredim §005.3; or & Pprotect v)_y/\a/b

21 appealAunder peragraph (1), all harvest activities % ,, J-\v_
22 shall be suspended Vit L 0
‘ Hi :—: | 23 (3) REQUIREMENTS. --Sectxon 2001 of Public ™~ ¢ , Né’)
T8 Law104-19 (108 Stat. 340; 16 U.S.C. 1611 note) P'y 4o
25

“H’\D\"l
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(as m emstenceﬂoz- to the date of enactment o;%,'\v‘b
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main et for wildlife, riparian, o other conserva-
tion rﬁsa;sﬁres,
N (6) parform timely revegeta‘hon and slash re-
movel operahona consistent with spplicable lawe,
regulamorxs, and silvacultoral practice; and

o} underteks watershed and other restoraiion
mmduﬁmg road decommissioning, in or near
theselvﬁgeﬁmbarsalebyﬁmt offering the wark to
d;sloeated resourec workers or individuals certified

.by 30 ai:pivp:ia;e resgurce management sppreutice-

ship Program and ensure work is performed accord-
ing to requirements of the Service Contract Aot of
1865 (41 US.C. 851 et seq.).

SEC. 308. SALVAGE TIMBER GALE DOCUMENTATION AND

. APPEAL PROCEDUESS,
(8) PREPARATION OF DOCUMBNTS.—In conducting &

salvags tlmber snle vnder this title—

(1) fo epeed compliapoe with tha Enda.ngered
Species Azt of 1973 (16 US.C. 1531 et scq.), agen

. eies shall, to the meximum extent practicable—

_ (A) complete informal consuitetion not
lnter than 80 days snd formal eonsultstion not
latér than 60 days after eubmission of & biologi-
calassamntusmga Icvel ) interagency field
team ievel 2 interagency field tesm;

L o tael 3 gt
N cade ab .;Jvci-%’w"w 1
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Comments on Murray bill
Title I - Repeal of Emergency Salvage Timber Sale Program

Sec. 101 - Straight repeal. It should be made clear to all
that our exposure on impacts to the Forest Plan begins upon
repeal. The benefits of an immediate suspension of 2001 (k) sales
{probably] outwelgh this concern.

Sec. 102 (a) Immediate suspension of all timber sales
undexr 2001 (k).
(b) (1) First, the geographic scope issue is not
resolved by requiring negotiation with a
purchaser of timber offered, awarded or released
under section 318 or 2001(k). We understand that
Murray intends to provide legislative history in
support of our interpretation. Second, it may be
impossikle "to provide, within 1 year" replacement
timber. The 1 year deadline should apply to
negotiations, if at all. _
(b) (2) (B) Replacement timber complies with any
plan "in existence on the date of enactment" -
does not include subsequent amendments.
(b) (3) 1If no agreement, Secretary may terminate
under contract or to avoid environmental impact.
Presumably, these exclude other remedies (i.e., 1
year is a hard deadline for replacement)
(c) Unclear whether the Secretary selects the
form of payment for contracts.

Sec. 103 Sales Initiated Under Existing Law
(a) "initiated" sale appears to be any sale not
awarded under 2001 (b) or (d). Subject to Title
III (salvage) and applicable law.
(b) (1) Awarded sales may be challenged
administratively and judicially. (No time limit
for initiating challenges) (2) Are suspended upon
challenge. (3) Remain subject to 2001 to extent
that a claim is "related to compliance with any
expedited procedural requirement.® This may
attempt a distinction between procedural
compliance, which would allow us to continue to
rely on the EA/BE, and substantive compliance with
environmental laws. Lacking a reference to
specific laws, it will be litigated. Moreover, it
means that we will be required to relitigate sales
like Thunderbolt.

Title II - Northwest Forest Plan
Sec. 201 directs that timber sales shall be prepared,

offered and awarded "expeditiously" and consistent with the
Forest Plan. :
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Title III - Lawful Expediting of Salvage Timber Sales

Sec. 301 Definitions
(2) & (3) Level 1 and Level 2 Interagency Teams,
drawn from the August 9 MOA, have a spec1hlc
compogition that may not be necessary in all
cases.
(4) Salvage Timber Sale is based on a timber sale
unit and may include "a small percentage" of green
timber to the extent necessary for commercially
reasonable and environmentally sound access.

Sec. 302 Salvage Timber Sales Scope and Facilitation
(1) Salvage sales under this Title can only use
existing roads and .25 mile spur roads (presumably
allows helicopter logging in roadless areas)
outside Wilderness and "officially recommended"
WSAs and roadless areas where plans preclude
timber or roads (few outside WSAs). Also, “"any
area" where salvage would be inconsistent with
standards for late successional, riparian or
withdrawn conservation areas - This may apply
standards where they don’t belong.

Sec. 303 Salvage Sale Documentation and Appeal
: (a) (1) "to the maximum extent practicable," do ESA
consultation within 30 or 60 days using level 1
and 2 field teams.
(a) (2) At least one interdisciplinary team
(undefined term) meeting must be public, uslng FS
notlce provision for FS and BLM.

(b) Advisory Committees - may be formed, not
subject to FACA

(c} Administrative appeals expedited by requiring
appeal "not later than" 30 days after publication
of the decision or an undefined "mailing of
notice" under "relevant agency regulations." Time
periods should be definite.

(d) Judicial Review must be sought within 30 days
of an agency decision "absent good cause" (which
will be litigated). This is a jurisdictional
proviesion, and should be definite. (2) Time for
Appeal is 30 days "agter the first date on which
appeal may first be filed." The government should
be allowed to appeal in accordance with the
Federal Rules of Civil Procedure. Otherwise, this
may require us to appeal all final orders within -
' 30 days or forego an issue for appeal. (3)
Expeditious consideration of cases may be required
before the government has had sufficient time to



Y

(5]
t

S-66 20:23

Sec.

Sec.

Title IV

Sec.

304

305

2025144231;1% 4./ S

prepare. We would have to argue a briefing
schedule in every case.

Funding Not a DOJ matter

Expedited Procedural Regulations -
Is a special NEPA reg for salvage necessary?

- Timber Stand Health Priofitization

401

This section should make clear that the review of
timber stand health is a reporting reguirement,

not a planning requirement that requires plan
amendments for implementation.
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TO: David M. Cohen \

: Rich . Ri . . - 7 i "'/ LSS
FROM ichard E ax;;_?f o T bec ///igwiaw e Civil Orvisiep
RE: Comments Concerning Murray Bill As Introduced

1. Why does sec. 102(a) mandate, rather than authorize,
suspension? Authorizing suspension would avoid the necessity of
suspending all sales and activities.

2. Sec. 10z2(b) (1) requires negotiations with respect to
timber offered, awarded, or released pursuant to gecgtion 318 of
P.L. 101-121. Why doesn’t this negotiation requirement track the
suspension requirement of 102(a), which refers to section 2001 (k)
and not to section 318 of P.L. 101-121? Did the drafter intend
the negotiation requirement of sec. 102(b) (1) to apply to
activities other than those specified in sec. 102(a)?

3. Sec. 102(b) (1) also requires negotiations with respect
to timber offered, awarded, or released pursuant to 2001(k)}.
This language fails to precisely track similar language in sec.
102(a), raising the question of whether the drafter intended the
negotiation requirement of sec. 102(b) to apply to all of the
activities suspended under sec. 102(a).

4. A last point concerning sec. 102(b) (1): the terminology
"under contract" is inapplicable to contracts offered, but not
awarded.

5. Sec. 102(b) (3) authorizes only termination. It should
also authorize suspension and modification. Further, the words
'and payment of specified damages' in lines 10 and 11 are
potentially problematic. The government may wish to exercise
rights under clauses that do not provide for payment of specified
damages. .

6. Section 102(c) fails to track the language of either
102 (a) or 102(b) (1). The phrase "to terminate" in line 22 should
be broadened to "to suspend, modify, or terminate." Sec. 102{c)
should be clarified to indicate that the Secretary possesses
discretion, in the case of agreements, to determine the source of
payments as provided in paragraphs (1) - (4). However, judgments
should be payable only from the judgment £fund specified in
paragraph (1) (i.e., 31 U.S.C. § 1304).

202£144231;¢ 5. &
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i - MEMORANDUM - FILE NO: 12

I your response 1o this request for views is simple (8.Q., soncur/no comment), we preter that you wespend by e-mail or
Ly taxing us this response shasl. '

if the reaponsc is simple and ynu prefer o call, please call the branch-wkie line shown betuw (NOT the analyst's line)
to leave @ message with o lagisiative assistant.
You may aléo respond by: -
{9) calling the analysl/atiarey's direct line (you will be connecied ta voice maf i the analyst does not anawer); or
(2) sanding us a mamo aor lettor : :
Ploass inckude the | RM number shown above, and the subject Shown bsiow.

TO: Alisun PERKINS 396 3087
Office of Management and Budget _
Fax Number: 3956601
Branch-Wide Line (1o reach legisletive assistant): 395-6194

FROM: 3-6—-9¢ (Do)
’ ﬁ‘?f fpﬂ oy I (Name)
Dz Qo LormeReE oy
(Teiephone)

SUBJECT: OMR Reques! for Views on Public Participation in Timber Sales Act

Tho following |8 the response of our agency to your request for views on the ibove-cuptiuned subject:
e CONCUT
——_. No Objeotion
——_ No Comment

See proposed edis on pages
z

Other:

Y ———

FAX RETURN of ____ pages, atteched to this esponse shest

Wigagemet- DF fosuim/e ot would ShpesV JEAT Sde
B,/ 8¢ madpie] Iw KL TUO  fuspmees  TH av Aee
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EXECUTTIVE OFFICE OF T HE PRESIDENT

06-Mar-1996 09:28pm

TO: Alison C. Perkins
FROM: Mathew C. Blum
Office of Mgmt and Budget, OFPP
CC: William S. Coleman Jr,
CC: Linda G. Williams

SUBJECT LRM 3690 (Timber Sales Act)

Although we have no comment, we would simply note as a technical matter that the
reference to section 6(d) (4) of the OFPP Act on p. 12 doesn’t seem to make
sense. That section deals with the Administrator’s authority to oversee the
Federal Procurement Data System.



EXECUTIVE OFFICE OF T HE PRESIDENT

06-Mar-1996 05:30pm

TO: Alison C. Perkins
TO: Christine L. Nolin
TO: Clifford S. Nelms
TO: Ruth D. Saunders
FROM: Alicia K. Kolaian

Office of Mgmt and Budget, BASD

SUBJECT: LRM no 3690

Hi
On this forest health bill

I think we would say this is paygo. Starting on p. 4, it looks
like they have some kind of compensation deal for people whose
contracts are terminated because of the repeal. There’s a list of
things, including forgiving loans, bidding credits and a reference
to 31 USC sec 1304, which appears to be the claims and judgments
fund. Payments from that are considered paygo.

p. 12 there is a reference to penalties. If these would be newly
established, that unfortunately is scorable as well.

Also, in section 304, they authorize moving money between
accounts. As Spencer notes, this could have some paygo impact as
well. I'm fairly certain that CBO scores things like this, and
Art confirms. -

Chris, what do you think? This roughly is about what my voice
mail to you says.

o o e om pmy t remra rmy e mron — es amn



EXECUTIVE OFFICE OF T H

TO:
FROM:
CC:
CC:
CC:

SUBJECT :

Yes, we agree on all accounts.
information from the Forest Service,

06-Mar-1996 06:03pm

Alicia K. Kolaian

Ruth D. Saunders
Office of Mgmt and Budget, NRD

Alison C. Perkins
Christine L. Nolin
Clifford S. Nelms

RE: LRM no 3690

E

PRESIDENT

We are waiting for additional
but estimate at this time

that the bill would increase the deficit by $50 - $100

million.



EXECUTTIVE OFFICE OF T HE PRESIDENT

06-Mar-1996 06:06pm

TO: Alison C. Perkins
FROM: Clifford S. Nelms
Office of Mgmt and Budget, BRCD
CC: Alicia K. Kolaian
SUBJECT: Comments on LRM No. 3690

Thanks for the opportunity to comment on LRM No. 3690. I have the
following comment. ‘

There are a couple of provisions which appear to be PAYGO. First,
the language which provides for payment from the claims and
judgment fund for contracts which have been terminated. Second,
as I understand it, the provisions which allow funds to be
transferred from the timber salvage fund, road construction and
maintenance, and timber sale preparations accounts could be
scorable to the extent it alters the spendout of funds which were
appropriated to the original accounts.



EXECUTTIVE OFFICE O F T HE PRESIDENT

08-Mar-1996 09:37am

TO: Dinah Bear

FROM: Martha Foley
Office of the Chief of Staff

SUBJECT: RE: omnibus report

No, no letter went up. We sent a letter on the whole bill (Labor,
HHS, Commerce etc) that did not talk about ANY language (abortion
etc) except to say that in the case of the Senate it was somewhat
better but still had bad stuff and in the case of the House that
it was terrible AND AFTER BEATING UP OMB, I GOT THEM TO ADD THAT
THE TONGASS STUFF IN PARTICULAR, WHILE MODIFIED, WAS STILL
TERRIBLE.

On the issue of the Murray bill vs. the rest of the riders, I have
to say that there is about a 1-2% chance of the original Murray
bill (if adopted by the Senate) making it through the House. So

I don’t think that we will have the luxury of that choice. If we
do, I am confident that we will still stand firm for the big
things in Interior.

On the Hatfield language, I think maybe we should have a memo from
you or Elena giving the layman’s version of the disparity between
what he said and what the committee said done for LEP/POTUS.

Let’s talk about this. The final report is available, so we can
get that. I would be curious if Murray’s people know what the
report says. She is on approps of course.



EXECUTTIVE OFFICE OF

TO:

FROM:

SUBJECT :

I would envision this as a fairly brief,

08-Mar-1996 01l:26pm

Dinah Bear

Martha Foley
Office of the Chief of Staff

RE: omnibus report

T HE PRESIDENT

rather non-lawyerly piece

that simply makes the reader aware of what Hatfield says his views
are and what the report language says,
nefarious stuff in there and what it is as well (even if Hatfield
has not directly addressed in a contradictory manner) .

and lays out any other

I have final report language and will get it to YOu shortly.
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Last month, Senator Hatfield stated to Administration officials that court interpretations had
stretched the implementation of the Rescissions Act timber rider far beyond what he had
intended. Indeed, the Senator stated that the courts had “a different interpretation than I
had understood. The federal district court has removed the fundamental authority I thought
was vested in Jack Ward Thomas” to avoid harvesting sales that would adversely affect
threatened marbled murrelets or that had other serious problems.

Contrast that statement with language in the Senate Appropriations Committee report for
the Omnibus appropriations bill that actually endorses the very court decisions referenced
by Senator Hatfield. The report language specifically endorses each and every ruling by
Judge Hogan, who sits in the {ederal district court in Oregon and has repeatedly ruled
against the federal government on questions of geographical scope, injunctive relief, identity
of purchasers and the standard for determining whether marbled murrelets are nesting in a
given area. Indeed, the language is so precisely supportive of these court decisions that it
will no doubt appear in the timber industry’s next relevant brief.

Senator Hatfield went on to say during his meeting with the Chief of Staff and other officials
that he wanted to give the Administration the flexibility to go back to his original intent and
to allow for substitution of alternative timber. Yet the language that he and Senator Gorton
have offered in the omnibus bill accomplishes neither of those goals. First, it simply does
not even purport to address the expansive interpretations of the rider rendered by Judge
Hogan. Second, the authority their language would provide the Administration for
replacement timber or buy-back authorily is constrained by unrealistic timeframes and the
requirement that the land management agencies have to negotiate with the timber
companies over either price or replacement timber. Further, it would force the land
management agencies to continue harvesting timber until such an agreement is reached,
and would shield replacement timber sales from the application of environmental laws. All
of these features are unacceptable to the Administration.
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})angring EIS’s are not used to produce one-size-fits-all solutions to
and and water resource issues in the Columbia basin; (3) protect
this effort from broad scale legal challenges that could enjoin land
management activities regionwide, producing gridlock; and (4) di-
rect the Forest Service and the BLM to follow proper National For-
est Management Act and Federal Land and Policy Management
Act procedures in revising individual land and resource manage-
ment plans. The managers are e?ecially concerned that local con-
siderations be properly evaluated in any land management plan
changes emanating from the project.
. The provision does not impede completion of the project, nor does
it exclude any information from the project documents. Finally, the
rovision protects the land management agencies from the sort of
itigation-induced gridlock that has plagued resource managers in
the Columbia basin region for the past several years.

% SEC. 325. The previous language regarding the redefinition of the

marbled murrelet nesting area is replaced with a provision that
amends subsection 2001(k) of Public Law 104-19. The language
does not expand the sales to be released under this provision, and
does not affect prior judicial decisions. The Committee agrees with
the interpretations of section 2001(k) made by the Federal district
court in Oregon. on_ September 13, 1995, December 5, 1995, and
January 17, 1996, and agrees with that court’s January 19, 1996,

tation of subsection (K)(2) was in error.

The amendment increases the administration’s flexibility by al-
lowing the Secretary concerned to agree with a purchaser within
45 days. of the date of enactment of the amendment to provide al-
ternative volume for part or all of any sale subject to subsection
(k), in a volume, value, and kind satisfactory to the purchaser, by
a date agreed to by the purchaser. : ' :

The amendment also reflects that the administration has delayed
implementing subsection 2001(k) well beyond the original 45-day
time limit set by Congress, and still has not released all the sales
required under the statute. For any sale that cannot be released
due to paragraph (2), the amendment requires the agreement for
alternative volume, in quantity, value, kind, and location satisfac-
tory to the purchaser, and by a date a%;eed to by the purchaser,
to be reached within 45 days of the date of enactment of this -
amendment. ’ : _

The precise designation of alternative timber need not occur
within the initial 45-day period, but after the date for designation
of timber agreed to between the purchaser and the Secretary, the
purchaser is entitled to operate the original sale under subsection
(k) until the Secretary designates and timber purchaser subse-
quently agrees to the quantity, value, kind, and location of the new
volume.L‘Z;&‘7 purchaser may not be compelled to accept alternative
volume over the purchaser’s objection as he cannot be under
present law.]Sales with alternative volume under the amendment
are subject 0 the original terms of the contract unless the parties
agree otherwise, and are subject to paragraph (1) of subsection (k).
Any alternative volume under paragraphs (3) or (4) shall not count
against current allowable sales quantities or timber sales to be of-
fered under subsections (b) and (d) of section 2001 of Public Law

- ruling insofar as it determined that the administration’s_interpre-
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104-19 and may, in the Secretary’s discretion, come from areas not
otherwise contemplated for harvesting.

Paragraph 5 would grant, upon request of the sale owner, the ad-
ministration the authority to purchase all or a specific volume of
timber under the sale contract covered under this subsection. The
volume would be purchased from funds available to the Secretary
concerned, except for those accounts governing or related to forest
land management, fire-fighting, timber sale preparation, harvest
administration, road construction and maintenance, timber sale
program support; any accounts associated with preparing or admin-

_ istering the sale of timber from any public lands under the jurisdic-
tion of the Secretary concerned, range or minerals management; or
any permanent appropriation or trust funds, such as the timber
salvage sale funds and the Knudsen-Vandenburg fund. The volume
and cgayment must be mutually agreed to by the Secretary and the
purchaser. The authority provided under paragraph 5 expires 45
days after the date of enactment. -

SEC. 336. In response to recent court decisions, this section has
been added to the bill to prohibit the Department of the Interior
and the Department of Agriculture from expending funds to as-
sume management authority of navigable waters in the State of
Alaska. The prohibition expires on May 15, 1997. '

Assumption of additional subsistence management responsibil-

- ities could cost the two Departments well over $20,000,000 annu-
ally. In an era of declining budgets, this added burden would have
an adverse impact on other important programs funded in the Inte-
rior bill. The Committee, therefore, has included a moratorium to
provide sufficient time for the development of a viable, long-term
solution to the subsistence problem. The Committee strongly urges
all parties involved to work diligently toward this goal, and to de-
velop a solution that provides State management of fish and wild-
life in Alaska while protecting those who depend on subsistence re-
sources.

VerDate 16-NOV-94 18:26 Mar04, 1996 Jkt022903 POO00000 Frm00016 Fmt6604 Simt6604 VA14REPT\IS96\WURCON.002 SAPCO4
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