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LITIGATION UPDATE 8/13/96: RESCISSIONS ACT CASES 

Section 2001(k) Cases 

NFRC v. Glickman (D. Or., Hogan) CONSOLIDATED with Scott Timber 
v. Glickman and Pilchuck Audubon Soc'y v. Glickman. 

(1) Geographic Scope. On April 24, the Ninth Circuit 
issued an opinion affirming Judge Hogan's interpretation of 
the geographic scope of Section 2001(k). On May 30, 1996, 
the Ninth Circuit denied our motion for a rehearing and 
issued an amended opinion clarifying that 2001(k) (1) applies 
to eastside, as well as westside sales. 

(2) "Known to be Nesting" and Appeal. On 6/14/96, the 
Ninth Circuit upheld the agency's use of the Pacific Seabird 
Protocol for identifying marbled murrelet nesting areas. 
Thus, the Ninth Circuit reversed the district court's 
holding that required evidence of nesting within the sale 
unit boundaries to qualify for a (k) (2) exception. 

(3) "High Bidder" and Appeal. On 6/14/96, the Ninth 
Circuit affirmed that 2001(k) (1) applied to timber sales 
that have been enjoined or cancelled prior to the effective 
date of 2001(k), but agreed that the Forest Service and BLM 
were not required to offer timber sales where the original 
high bidder was unwilling, unable or unqualified to accept 
the bid. A Motion for Stay Pending Issuance of the Mandate 
or, in the Alternative, for Vacatur of the District Court's 
January 10 Injunction was filed with the Ninth Circuit. This 
follows the Forest Service's decision not to offer timber 
sales where the original high bidder did not or could not 
accept the bid. On July 23, 1996, the Court of Appeals 
entered an order to issue the mandate and denied NFRC's 
motion for rehearing. The court also denied a motion for 
clarification filed by Sierra Club Legal Defense Fund. 

(4) Reporting Requirements. Two compliance reports were 
filed this week: (1) updating the status of sales offered 
between October 1, 1990 and July 27, 1996 and (2) a joint 
status report indicating that meetings and settlement 
negotiations were ongoing as to (k) (2) replacement timber 
volume. 

(5) Replacement Volume. On July 2, 1996, Judge Hogan 
issued an order that the Forest Service identify and release 
replacement timber within 60 days. A motion for 
clarification or, in the alternative, for a stay pending 
appeal was filed on August 1. The Forest Service provided a 
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Declaration setting forth how compliance will go forward, as 
well as copies of the memoranda instructing the Forest 
Service to identify and provide this replacement timber. 
Negotiations were held on July 26 petween representatives of 
the Administration and timber industry. The motion is 
scheduled for consideration, without argument, on August 26, 
1996. 

(6) The timber industry filed a motion seeking an extension 
of the injunction beyond the expiration of the salvage sale 
provision on one Forest Service (the Horse Byars sale) and 
one Bureau of Land Management sale (the Shady sale) On 
August 6, the denied this motion from the bench. 

Klamath Tribes v. United States, (D. Or.) This action by the 
Klamath Tribe seeks to enjoin the harvesting of eight timber 
sales on the Winema and Fremont National Forests in Oregon. The 
Tribe claims the U.S. and Forest Service are violating a trust 
responsibility to protect the Klamath Tribes' treaty rights to 
hunt and fish on these forests. The Forest Service is currently 
under an injunction from Judge Hogan to release all eight sales. 
On May 6, the court heard arguments on plaintiffs PI motion, 
denied the government's motion to transfer the action to Judge 
Hogan and granted Boise Cascade's motion to intervene. Counsel 
for the Forest Service discovered that at least one sale 
represented as uncut was, in fact, over 20% harvested. The 
Department of Justice immediately apprised the court and all 
counsel of record of this misrepresentation. Counsel for the 
Tribes then requested that the Forest Service enter into a Court­
approved Stipulation, whereby the parties would agree that there 
would be no timber harvesting on any of the remaining seven 
Klamath Tribes' disputed green sales and salvage sales without 
first providing the Tribes with seven days' notice. The Office 
of General Counsel provided a declaration explaining how the 
misrepresentation came about, how the situation has been remedied 
and how the information in the future will be accurate. 
Nonetheless, at a TRO hearing on July 22, Judge Haggerty granted 
a TRO as to the John Lodgepole, Blue Ford and Yoss Ridge sales. 
We are currently exploring alternative dispute resolution as a 
way to address the underlying conflicts between the Tribes and 
the Forest Service. 

Seattle Audubon Society v. Thomas (W.D. Wash., Dwyer, J.). 
In October 1995, SAS filed a motion to clarify and enforce 
injunctions issued in 1990 on the Cowboy, Nita, South Nita and 
Garden timber sales, and to clarify the ruling as to the First 
and Last sales. Industry filed a subsequent motion to vacate the 
injunctions on the basis of the Glickman Court's orders. On 
2/22/96, Judge Dwyer issued an order staying a decision on the 
four enjoined sales pending a ruling by the Ninth Circuit. 
The Ninth Circuit's opinion of 6/14/96 affirms that the four 
sales (Cowboy, Nita, South Nita and Garden) do not fall within 
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the scope of 2001 (k) (1). We filed a notice of the Ninth Circuit 
opinion with the court. 

Native Americans for Enola v. USFS (Ninth Circuit) The Enola 
Hill Sale located on Mount Hood NF was released pursuant to 
Section 2001(k) (1). The release was challenged on the basis of 
an earlier court order, American Indian Religious Freedom Act, 
Archeological Resources Protection Act, National Historic 
Preservation Act, and treaty rights. The district court granted 
our motion to dismiss ruling that the Rescissions Act precludes 
plaintiffs substantive and procedural challenges (2/28/96). An 
appeal followed. On Thursday April 25, Judge Marsh, finding 
plaintiffs have no likelihood of success on appeal, vacated his 
April 17 TRO and denied the plaintiffs' motio;-,. for stay and 
injunction pending appeal. Plaintiffs filed a notice of appeal, 
but are not currently represented by counsel, and the Ninth 
Circuit has not yet set a briefing schedule. -Meanwhile, the sale 
is being harvested. Once harvest is complete, we anticipate 
filing a motion for dismissal as moot with the Ninth Circuit. 

Smith v. U.S. Forest Service, (E.D. Wash. - Judge Quackenbush) 
In November, the purchaser of a timber sale (GATORSON) that the 
Forest Service had suspended for NEPA issues, filed an order 
requesting that the sale be released under 2001(k). The court 
heard arguments in January of 1996 and took the matter under 
advisement. We continue to file notices to apprise the district 
court of activity in the Ninth Circuit that affects this sale. 
The timber purchaser has requested that the Forest Service 
immediately release this sale. The request stated that the 
purchaser considers this continued refusal to release the sale to 
be in contempt of court. 

I 
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Section 2001(d) Sales (Option 9 Sales) 

ONRC v. Thomas (Ninth Circuit) (challenge to four timber sales 
two under 2001(d) and two not under the Rescissions Act). 
On 12/5/95, Judge Hogan issued a ruling, determining that all 
sales, including those that were not delayed, fall within the 
scope of 2001(k). On August 1st the Ninth Circuit affir.med the 
district court's ruling. On the applicability of Section 
2001(k) (1) to the previously awarded and operating sales, the 
Ninth Circuit held that the decision in NFRe v. Glickman (NFRC 
!l, 9th Cir. No. 95-36038 (May 30, 1996) controls. The court 
also rejected ONRC's claim that the Rescissions Act did not 
override review of the sales under the APA. The court held that 
the effect of the Section 2001(i) 6f the Rescissions Act "is to 
render sufficient under the environmental laws whatever documents 
and procedures, if any, the agency elects to use for an Option 9 
sale." Thus, concluding that the decision to proceed with the 
sales, and "all documents· and procedures connected with those 
sales, were entirely consistent with all environmental and 
natural resources laws." 

DECISIONS/CLOSED ACTIONS FOR 2001(k): 

Pacific Crest Biodiversity v. Glickman, (W.D. Wash.) On March 
18, 1996, environmental plaintiffs filed a motion for TRO and PI 
as to the controversial Rocky timber sale located in the Olympic 
National Forest. The Rocky sale was originally offered under 
Section 318, and released pursuant to (k) (1). Plaintiffs 
contended the sale area contains northern spotted owls. On March 
19, 1996 the court denied plaintiffs' motion. 

pilchuck Audubon Society v. Glickman (W.D. Wash., Rothstein, J.) 
(challenge to government's earlier interpretation of "known to be 
nesting") . On February I, 1996 federal defendants and SCLDF 
entered into a joint stipulation to dismiss the complaint without 
prejudice. 

Oakhurst v. USFS (D. Or.). In January of 1996, the court 
dismissed this action by a pro se plaintiff that challenged the 
Sugarloaf Timber Sale. Plaintiff raised constitutional issues, 
the Civil Rights Act, the religious Freedom Restoration Act and 
the APA. 
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Section 200l{b) Sales (Salvage Sales) 

PENDING· DISTRICT COURT ACTIONS: 

Northwest Ecosystem Alliance v. Gehr (D. Wash.) (Athas, AUSA 
Kipnis) -- On Thursday, August 1, plaintiffs filed a complaint 
and a motion for a temporary restraining order to stop the 
logging of the Thunder Salvage Sale on the Okanogan National 
Forest. This sale had been bid upon by environmental_ gr.o.ups.I. _ who 
were then disqualified as responsible bidders. Our opposition to 
the TRO was filed on August 5. The U.S. Attorney's Office is 
reviewing possible settlement option~~ 

Kettle Range Conservation Group v. u.s. Forest Service, (E.D. 
Wash.) This is a NEPA challenge to timber sales in the Colville 
National Forest under NEPA. The Forest Service prepared an FEIS 
for two green sales, and then, after fire swept through the area, 
it did an SEIS to consider the changed circumstances and to add a 
salvage sale component. The salvage sale was awarded under the 
Rescissions Act, § 2001(b), and it has been substantially logged. 
Plaintiffs have not brought a direct challenge to the salvage 
sale, but they allege that the EISs fail to analyze cumulative 
effects of the fire and subsequent salvage logging, impacts on 
roadless areas, and economic effects of all sales. A hearing on 
cross-motions for summary judgment was held on July 25, 1996. 
The judge indicated that he would issue his ruling in 
approximately ten days. 

PENDING CIRCUIT COURT ACTIONS: 

Southwest Center for Biological Diversity v. u.S. Forest Service, 
(Ninth Circuit). On March 14, the district court granted our 
motion for summary judgment and dismissed this challenge to the 
Rustler Fire Salvage Sale located on the Coronado National 
Forest, Arizona. Significantly, the court found that the Forest 
Service properly invoked a categorical exclusion (CE) for this 
sale, and the environmental documentation used by the Secretary 
was sufficient. The case has been fully briefed, but no oral 
argument has been set. 

Sierra Club v. U. S. Forest Service (Ninth Circuit) ("Warner 
Creek" Timber Sale). The Forest Service originally offered this 
salvage sale prior to the enactment of the Rescissions Act after 
an unknown arsonist burned the area. In May of 1995, a 
magistrate judge issued an opinion finding that the Forest 
Service should have considered this factor in the EIS. After 
passage of the Rescissions Act, the district court judge ordered 
briefing on the effect of Section 2001 on the Warner Creek Sale, 
and after finding that Section 2001 was applicable, dismissed 
plaintiffs NEPA and NFMA claims. Plaintiffs appealed, claiming 
the district court improperly applied Section 2001 to a sale that 
was already "prepared" and requesting that the district court be 
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required to review the NEPA claims. Our response brief was filed 
on March 20, 1996, and oral argument was held on July 9, 1996. 
If the Warner Creek sale does not go forward based on a possible 
settlement between the Forest Service and Thomas Creek Timber, we 
will notify the Ninth Circuit immediately. 

Idaho Sporting Congress v. USFS (Ninth Circuit) (Thunderbolt I) 
Plaintiffs challenged the Thunderbolt Wildfire Recovery Project, 
three other salvage projects, and all other salvage logging 
operations on the Boise and Payette National Forests. On January. 
8, 1996 the court granted our motion for summary judgment and to 
dismiss finding that the Forest Service did not act in an 
arbitrary or capricious manner. The court rejected plaintiffs' 
public trust doctrine and APA arg~ments, and limited review to 
those sales that were advertised, thus holding that an 
unadvertised sale does not present a case or controversy under 
the Rescissions Act. Argument was given on May 10, 1996. 

Idaho Conservation League v. USFS (Ninth Circuit) (Thunderbolt 
II) On December 11, the court granted our motion for summary 
judgement, finding that the Forest Service did not proceed in an 
arbitrary or capricious manner in making the determination to 
offer the sale, despite some contradictory positions by other 
agencies. Further, the court found that the Secretary could, in 
fact, delegate his responsibilities under the Rescissions Act, 
contrary to plaintiffs' arguments. Oral argument was held on May 
10, 1996. 

DECISIONS IN DISTRICT AND CIRCUIT COURTS: 

Inland Empire Public Lands Council v. Glickman (9th Cir.) 
(Fire Salvage Sales) On May 8, 1996, the Ninth Circuit affirmed 
the district court's order that allowed fire saLvage sales to go 
forward in the Kootenai National Forest. The court noted that 
the Rescissions Act provides for "extremely limited judicial 
review," and the Act does not require the Secretary to personally 
authorize each salvage sale. Further, the Ninth Circuit affirmed 
the district court's actions in dismissing the action against the 
FWS and striking extra-record materials. On June 5, the 
government, pursuant to a court order, submitted a letter on 
whether the Secretary can delegate his authority to proceed with 
salvage sales under the Rescissions Act. On July 15, the Ninth 
Circuit issued a second Order affirming that the Secretary is not 
required to authorize personally each salvage sale. 

Ozark Chapter/Sierra Club v. Thomas, (E.D. Missouri) On May 3, 
1996, Judge Limbaugh granted federal defendants motion for 
summary judgment in this challenge to a salvage timber sale 
located on the Mark Twain National Forest. The Forest Service 
had proceeded with this sale under the categorical exclusion 
provision of NEPA. Plaintiffs challenged that a categorical 
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exclusion did not comply with the Rescissions Act. The court 
rejected this argument. Notably, in this action, the court had 
contrary to express provisions of 2001, issued a TRO. 

Idaho Sporting Congress v. USFS (D. Idaho) (Thunderbolt Sale) 
("ISC 2). This represents the third challenge to a salvage sale 
offered as part of the Thunderbolt Fire Recovery Project. 
Plaintiffs allege violations of the public trust doctrine, the 
President's Directive for implementation of salvage sales and the 
APA. By order iss'ued 4/19/96, the court granted summary judgment 
in favor of defendants on all counts. 

Idaho Sporting Congress v. USFS, (D. Idaho) (Thunderbolt Sale) . 
Plaintiffs ISC filed this action against two additional salvage 
timber sales that are offered as part of the Thunderbolt Recovery 
Fire Recovery Project. Plaintiffs alleged the same violations as 
in "ISC2." The court granted defendants' motion for summary 
judgment as to these two sales. Plaintiffs on 6/12 filed a 
motion to reconsider alleging the sales are not in compliance 
with state water quality standards, and the provisions of 2001{i) 
do not exempt the sales from compliance with state laws. 

The Armuchee Alliance v. King, District Ranger, (D. Georgia) 
Plaintiffs challenged the constitutionality of the Timber Salvage 
Rider, and in the alternative, the Forest Service's decision to 
release Southern Pine Beetle (SPB) Salvage Sales in the 
Chattahoochee National Forest. By order dated April 18, 1996, 
the court granted our motion for summary judgment on all counts. 
Specifically, the court concluded that the Timber Salvage Rider 
was not unconstitutionally vague, did not violate the separate of 
powers doctrine or equal protection clause, and did not 
unconstitutionally infringe upon plaintiffs' substantive and 
procedural due rights. Further, the court affirmed the Forest 
Service's decision to invoke a categorical exclusion. We 
received notice from the court that this opinion/was submitted 
for publication. 

Alabama Wilderness v. Carter, (M.D. Ala. - Judge Thompson) 
Negotiations resulted in an agreement to dismiss thisoaction, and 
on April 10, 1996 the court dismissed the action with prejudice. 
At issue in this second challenge to salvage timber sales in the 
Alabama National Forests, was the constitutionality of the Timber 
Salvage Rider, the Forest Service's decision to proceed with the 
sale and the use of a categorical exclusion. 

Alabama Wilderness v. Yancy, (M.D. Ala.). This action was 
dismissed by agreement of the parties in February, 1996. Prior 
to our filing of a brief on the merits, plaintiffs and the Forest 
Service negotiated a settlement that released the 15 sales at 
issue. In this action, environmental groups challenged the 
constitutionality of the Timber Salvage Rider, and in the 
alternative, the Forest Service's decision to proceed with 15 
salvage sales in the Conecuh National Forest. 
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Kentucky Heartwood v. USFS, 906 F. Supp. 410 (E.D. Ky. 1995). 
The court granted federal defendants' motion for summary 
judgment. Plaintiffs had challenged five salvage sales in the 
Daniel Boone National Forest and their impacts on the endangered 
Indiana bat. The court's decision was the first to address the 
applicable standard of review for salvage timber sales under the 
Rescissions Act. The court held an arbitrary and capricious 
review is the appropriate standard, yet the review is to be 
"extremely deferential. II 

Northwest Forest Plan. 

Northwest Forest Resource Council v.Dombeck, O&C Counties v. 
Babbitt, Northwest Forest Resource Council v. Espy (D.D.C. 
Judge Jackson) (Burgess) On May 22, Judge Jackson dismissed all 
pending challenges· by the timber industry to the validity of the 
Northwest Forest Plan. ftelying on the doctrine of stare decisis, 
the court found that all parties had a "full and fair" 
opportunity before Judge Dwyer to challenge the validity of the 
plan, and the opinion issued in December 1994 considered all such 
issues. Acknowledging the Ninth Circuit's opinion, the ~ourt 
stated that the validity of. the Forest Plan had been "definitely 
decided, judicially. II 

I 
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ATTORNEY-CLIENT PRIVILEGED 

AGENDA 
\ Monday, July 15, 1996 
~ Rescissions Act 

I. High Bidder. Sales [AI Ferlo] 

A. Background 

1~ Sales are: Eagle Ridge House Log - .17 mmbf 
(Umatilla NF), Allen - 3.8 mmbf, Horn - 1.34 mmbf, 
Banty -.61 mmbf (Wallowa-Whitman NF), John 
Lodgepole - 2.2 mmbf (Winema NF) 

2. Eight other Forest Service sales had no bidders at 
all. 

B. Decision Needed 

C. Next Step: 

1. Correct statements made to courts of 
Forest Service's decision not to go forward with 
these sales; OR: 

"' 
2. F~le a Motion for Stay Pending Issuance of the 

M~ndate, or, in the Alternative, for Vacatur of 
the District Court's January 10 Injunction. 

II. Response to Section 2001(k) (3) Replacement Timber Order 
[Michelle Gilbert] 

A. Clarification Or, In The 'Alternative, A Stay 

1. Lack of jurisdiction 

2. Impossibility of compliance within 60 days with 
satisfaction of environmental laws 

3. If court refuses to clarify that the only 
obligation imposed by order is to identify the 
replacement timber within 60 days, then we can 
seek a stay. 

B. If Clarification and/or Stay Are Denied, Appeal 

1. Irnjunction was an abuse of discretion: 

a. Ambiguous terms 
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," 

(1) what does nrelease n mean 

(2) do environmental laws apply 

b. Impossibility of compliance 

c. 2001(k) (3) leaves method "providing" 
replacement timber to Secretary's discretion 

d. Ordering release within 60 days without 
deciding issue of compliance with 
environmental laws is abuse of discretion. 

2. Court erred in imposing a 60 day deadline in the 
a~sence of any deadline in the statute. 

3. F1le a Motion to Clarify or, in the Alternative, 
for a Stay Pending Appeal 

a. Express exactly how we will comply with order 

b. Ask for stay if our interpretation is not 
correct. 

C. Needed: 

1. Declaration from Forest Service on how order will 
be satisfied. 

2. Need Forest Service to provide details addressing 
the steps needed to put together a timber sale, 
e.g., marking trees, sale layout, timber cruise, 
OSHA compliance. 

2. Declaration from Forest Service must also include 
whether the Sterling Wilcox and Gray Reynolds 
Declarations are still correct and can apply to 
all (k) (3) replacement timber. 

III. The Klamath Tribes v. US Situation [Geoff Garver] 

A. Background on Timber Harvesting Without Notification 

B. Response from Sierra Club Legal Defense Fund 

C. Decision Needed: 

1. Consent to Stipulation not to harvest until notice 
given to Klamath Tribes; OR 

2. Defend against Klamath Tribes' promised TRO on all 
sales 
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D. Declaration Needed: 

1. ..EXplaining who was responsible for logging without 
notice; 

2. Setting forth what procedures have been put in 
place to prevent such an error in the future; AND 

3. Describing current state of all sales. 

E. Long Term Issue: ADR 

IV. Other Issues 

Warner Creek Sale 
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IN THE UNITED STATBS PISTRICT COURT 

FOR THE OISTRICT OF OREGON 

NORTHWEST FOREST RSSOURCE CO~CIL. ) 
an Oregon Corporation. } 

PAGE.12'02 

FILED 

Plaintiff, 
.. 

) 
) 
) . 
) 
) 
) 

Case No. 95 .. 6244 
Lead ~ase 

ancj , 

scon TIMBER CO., 'U'AAGBN BROS. 
Lt.JMaE:R INC., and WESTERN TIMBER 
CO. I 

Plaintiff-incervenors 

vs. 

DAN GLICKMAN, in his ~apaci~y ~s 
Secretary of Agriculture; BRUCE 
BABB!TT, in his capaeiey a~ 
SecJ:"etary .. ,?f the Interior, 

:Defenda.nts, 

and. 

OREGON NA~ RESOURCE COUNCIL. 
et al. 

Defendan~-intervenors 

} 
) 

> 
) 
) 
) 
) 
) 
) 
) 

} 
} 
) 
) 
) 
) 
) 
) 
) 
) 

----------------------------------) 

.. ': .... 
Case No. 95-6267 
Caae No. 95-6384 
consolidated 'cases 

ORDER 

Thi,s is an action to compel c;ietendan.ts t:o comply with 

seption 2001(k>' of the 1995 Emergency Supplemental 

1 - ORDER 
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Approp~iations and Rescissions Act~ Pub. L. No. 104~19, 109 

Stat. 240 (JUly 27, 1~95). On January 10, 1996, this court 

ordered defendant's to C!omply with section 2001 (k) (1) by 

awarding all con~ract9 for the 8a~e of timber on land within 

the section 318 geo~raphic region for whicb the rel~van~ 

agency opened bidS bet~een October 23, 198~, and July 27, 

~995, unless there is a threatened or endangered bird known 

to be nesting wi~hin ~he sa1e unic. On January 19, 19.96, 

this coure issued an -order articulating the standardS 

nil:tcej;lsary to sustain a "known to be neSitins-" determination 

under section,2001(k) (2). With the appeals of these two 

orders pen~~ng, plai~tiffs (#435) anQ plaint1ff~int~rvenors 

(#429) moVed che ~ou~t to, compel defendan~s to comply with 

section' 2001(k) (3) by identifying and releasing ~eplae~ment 

timber ~ith.re~a~d ~o sale units that the parties agree meet 

the dkno~ to he nesting" stanQard of section 200~{k) (2), 

and defendant·s xnaved (#439) to strike both motions to compel 

the iaentifi~ation and release of replac~nt timber­

Subsequent to the filing of the above ~otionsr tbe,Court of 

Appeals for the Ninth Circuit issued a decision ~eversing 

t~is court's decision to the extent that ,the court o~ 

appeal~ upheld. the government ',$ use of the Pacifie Seabi·rd 

Group ~rotocol for the purpose of making Hknown to be 

'nesting" deeer.roinations for murrelecs under section 

2001. (k) (2) • 

2 - ORDER 

** TOTAL PAGE.002 ** 
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to 

i. Heecl for Amend'ad Compla·il1t 

Oefendants contend that the motions to compel 

identification and release of replacement ctmb~r a~e outside 

the e~ope of the plead1n9~ and that plaintiff and plaintiff-

intervenors should be requ~red to fi~e an amended complaint. 

Under the Federal Rules of Civil P~ocedure, the complaint 

serves as a n~tice device Which, combined with liDeral 

discovery and'pretrial devices. is designed co eliminate 

~urpriae so chat facts can be developed and legal theories 

formulated for erial. 2A J. Moore. J. Luca~, Mggre's 

Eedera1 PrActice P. 8.14 at 8~~O (2d ed. 19B3); ~ Fed. R. 

Civ. P. ~t ~S, 16, 26; Qgnley v Gibson, 355 U.S. 41, 46 

• a. short and plain. sna·tem.ent of· 

I4J 004 

a claim thac. wl..~l give the d.efendant fair notice of wha.t. t.he ... 

pla:int:iff':5I claim is and the g:counds upon which i~ rests"). 

Thus, within broad li~its. the Fede~al Rules permit a party 

to shifc his or her poSicion before tria~. Moore, aug.a: 

Entertainment Specialties. Inc V. ThompSon, 69:B.R. SS6, 

.559 (C.D. Calif. 1987). 

Plairitiff'~ amended complaint sought "to compel 

defendants . . . co perfor.m ~he mandatory duty owed ·to 

plaintiff and its roembers under § 2001(k) + • _ .~ Amende4 

Complaint (#63) at 1. Plaintiff-intervenor's comp1aint 

'sought rel.ease Of tinlber t:Ja.le 1..Ulit~ under sections 2001 (k) 

and 2001. (k).(2) as we~l as any" [01 ther relief as the court 

finds reasonable and neceesary.R Complaint (#1) at ,1 and 6. 

3 - ORDER 
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These .complaints were sufficient to put defendants on notice 

that plaintiff and plaintiff-intervenor were seeking to 

compel defendants to comply with secti~n 2001(k) - ~choU9h 

li~igation co aate has focuse~ on sections 2001(k) (1) and 

(2), the idancification of timber under section 200~(k) (3) 

to replace ~imber ex~epted from section 2001(k) (~) is a 

~tter directly connected to the preceding lieigation_ Ie 

is· not neceasary to file an amended complaint under these 

c,ircurnstances. 

2_ Jurisdiction Over (k) (3) ISsue 

Defendants also allege that the Court of Appeals for 

the Ninth Circuit haa axclusive jurisdiction over this 
, ' 

sect.ion 2001 (k), (3J. matcer due to .the pendency of·- thE!! section 

'·200).. (k) (1) 'and (k) (2) appeals. Subsequent to defendants 1 

motion, bowever, the Ninth Circuit court of Appeals issued 

its ruling upholding ~he government's usa of PSG Protocol 

standards fer determining known murrelet nesting. 

Accordingly, there is no danger of duplicitous "jurisdiction 

·between this cour~ aDd the Ninth Circuit Court of Appeals 

over tbe present issue. 

3_ The (k) (3) Issue 

Section 2001(k) (3) provides: 

(:3) ALTERNATIVa· OFFER :rN Cl\SE OF OBLAY. - - If for 
any reason a sale cannot be ~eleased and completed. 
under the te~ of this subsection within 4S days 
afcer the date of the enactment of this Act, the 
Secretary concerned shall provid~ the purchaser an 
equal volume of timber. of like kind and value, 
~hich shall be subject to the terms of the 
o~isinal contraot and sball not count against 

4 - OiU?ER 
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Defendants do not deny that they ~a~e an obligation eo. 

awa~d replacement timber fc~ those sale units which meet 

sectio~ 2001(~) (2) 's ~known to be nestin9~ standards. 

Defendants do ~rgue that ~h1s court ~hould no~ order the 

identification and release o~ replacement timber because to 

do SO would result in a dpieoeMeal P process which would be 

inequitable to other timber companies and would prevent 

defendants fram ~onsidering cumulative effects. Federal 

Defendants' Motion .to S~rike or. in the Alternative, 

oppo~ition to Scoct Timber CO.'s Motion to Compe~ Timber 

(#439) .at ~1-12. : Even taken at faC:e value, chese arguments . 
~re unavailing: nei~her ~dministrative inconvenience nor 

cu~tomer i~equity trumps Congress's d~rective to award 

rep.lEi-cement timber fo:: ~i~s included 1inder tk) (3) . 

It does not a~pear that the apPliCabi~ity of 

.environmental or administrative laws is an issue t~at is 

~ipe for'decision. Defendants' briefing indicates that the 

Bureau of Land Management has been able to offer replacement 

~1mber pu~suant to section 2001(k) (3) with regar4. to two 

·sale units ,and. that one of tbese replacement p~oposals has 

been aycepted DY the purchaser pending agre~ent-on va1ue 

detar.minacion. Federal Oefendants' Opposicion to NFRC's 

Motion to Compel ~irober (#446) at ~4~15. Defendants' 

briefing al$o indicates that the Forest Service has 

fo~lated·soroe init!al guide~ines for identifying 

5 - ORDER 
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replacement timbe~ ~ith ~espect to sale ~n1ts meeting both 

che ~q~rc ~nd Pacifie Seabird G~oUp Prococol defin1tions of 

uknown to be nestingn and has sent chese guidelines. to 

Forest Servioe, Pish and Wildlife, and National ~rine 

Fisheries Service Supervisors. see. Mot:i.on to 'In~lude 

(#443 >.. I. 

No decision can be made in a va~uum: same degree of 

administracive consideration of envi~onmental ~pacta is 

inevicable in selecting ~eplaceroent timbBr_ The guidelines 

fonuulated by the Forest S.ervice and Burea.u of Land 

Management thus far are ~onsietent with any c~nBtraints 

ereated by' section 20~1(k). Although the ~pplication of 

more fo~~, time-consuming requirements under.the National 

Environmental Policy Act, . the National Forest Manageroen~ 

Act, or the Bn~gered Species Act may be incons1~tenc wich, 

~nd thus explicit~y or implicitly preempted by, section 

~OOl(k), it doe~ not appear tnat a case or controversy will 

necess.arily develop regarding the applicabilitr of such laws 

to the 2001 (k) (3) process', Aocordingly, t:.he ccUt;t does not: 

:decide tbis issue at this time. 

under the plain language of section 200~(k) (3), 

defendants have been under an abligaLion to provide 

purchasers with replacemen~ timber sinoe September 111 1995, 

the fo~ty~sixth day afcer. the July 27, 19~5 enactmenc of the 

Resci9sion~ Act. Although seceion 20a~(k) (3) doea not 

provide a deadline for the Secretaries' compliance. its 

6 - ORDER 
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caption makes clear that the pro~igion of replacaroent timbe~ 

is an "alternative in ~ase of delay.~ The only 

expli~it condition precedent to the secretaries' obligation 

to release replacement ti~er is the running of the 45 day 

period following the Rescission Aet:', a e~ct.menr.. 

Ac~orQingly, this ,court orae~s defendants to proceed 

i~ediately ~o identify and release rep1acemenc timber with 

regard to those sale units which meet the uknown to be 

nestin9~ standards of section 2001(k) (3). Defendants are 

oroered to complete the identification and release of 

replacement timber for these sale units wi~hin ~o days. 

CONCLtJ'SXOH 

befendan~s' motion to strike (#439) is denied. 
•• , I 

Plaintiff's (#435) and plain~i~f~intervenor's (#4~9) motions 

~o c~pel the identification and release of replace~en~ 

timber are granted ~o the extent that defendan~s are ordered 

to proceed imm~dia~ely to identity and release replacement 

timber witb regard to those sale units which meec the ~known 

to he nesting" standa~ds in the government's ~acific Seabi~d 

Group protocol. Defendants are fur~her orde~ed to release 

45 days. such replacement ~imber within 

DATED,thiS p(~day of _o _____ '*/--=-+--. 1.996. 

'** TOTAL PRGE.008 ** 
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SIERRA CLUB LEGAL 
DEFENSE FIJND, INC. 

VIA FACSX:MILE 

Mr. Geoffrey G~~er 
u.s. Pepartment of Justice 
601 Pennsylvania. Avenue N_W. 
WaghiDgtcn, DC 2004~ 

July ~l, 199ei 

Re; The Klamath Tribes v. U.S.A. et al. v. Boise Casca~e 
Civ. No. 96~00381-HA 

Dear Geoff: 

'The Klamath Tribes are deeply troubled by the logging of 
nearly 1/4 of the John Lodgepo~c sal-e in def;i.2lnce= of th~ 
rep~e8entationa made to the Tribes and the Court. Keeping this 
logging a secret violated federal defendants' commitment to 
provide Che Tribes advance notice of any logging. It also 
deprived the Tr1hes of any opportunity to stop the logging. 

There is no way this error can be corrected; tragically, the 
trees cannot be replaced. After seriously considering the 
avail_o~Q option~, ~ncludin~ 8~cticn~, the Tribes h~ve decided 
to proceed as follows. The Tribes ask that federal defendants 
enter into a ptipulation, to be approved by the Court, requiring: 
(1) LhQL one-week advance no~ice be provided to the Tribes of any 
logging within the former reservation; (2) that federal 
defendants file weekly reports with the COUT·t. descr:i.bing the 
status of and. any activity on the sal~s at issue in count I; and 
(3) that the weekly reports provide updated information on the 
statu,. of any Slli'.lv .... ge Ba.le~ within t.he former rese.r:v~t.ion. 

In addition, the Forest Service's failure to disclose 
percinent informacion as promised regarding logging of the John 
Lodgepole timber sale has called into question your client's 
veracity and the complete~ess of the re~resen~atiQns made by your 
client to the Court. Accordingly, we a.sk you to scrutinize 
closely the repr~sentations that your clients have made to the 
Crmrt in d@cl.arations fi1ed in the c.;:ase.. tn particu~al.·, r;he 
Tribes have submitted declarations refuting many of the 
statements made in the Forest Service'e de~larations. 

B.m.In .... M........... O""'YClr. CalalAQo HDni;l!"JlI, H~Waii }lIn .. u, Ab,rJ,;~ N<:w Orl.cu.J. to\lbhm. 
Sil'l ,fr.ulciu:o, Ca1ifornia Tallatwsc.:. Florich ~ingmn. D.C. 

~ .' 
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. . .'. 
:.:, W¢' ask 'yoU:~ as an';'officer of the' Cou:t"t, ,to s~t"the' record' " . 

straight. ,A mora honest and forthcoming .'present'ati'on of the ~ast 
,', cornmunic:ati.onlil ,bet'ween Qu:r ,cl.ients woul~ be beneficia.l t:o' th~m in" 
. the :long run', ' Each tnisrep;r'Elsentati~n or convenient omisl!i'ion " " 

crl!!itl.tes grea,ter ,rifts bet~een our re~peetive clientl'l' and" ' 
engendeL;a distrust: that, may impa'ir their' future working, ',' 
'relationships, , , 
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SIERRA CLUB LEGAL 
DEFENSE FUND, INC. 

V~ FACS~LB - (202) 305-050~ 

~r. Geoffrey Garver 
u.s, Department of Justice 
601. i'ennsylvania Avenu~ N.W. 
Washington, DC 20044 

July 11, 1996 

• UUC.I ~'I,I.J 

Ke: P~1db~ck ~ud~on Sg~~ety e~ &L. v. G1~dkman, Nc. 9§-S244-HO 
Status of nH~gh BidderD Sales 

Pear Geoff: 

I am writing to nbtain clarification of the Forest Service 
and Bureau of Land Map.agement's (IIBLM'ra") plans to implement ~ 
the Ninth Circuit ruling on the "high biddex-" sales. In 
Norkhwest Forest ~e~ource Council v. PilchuSk AUQ¥bon SociatXI 
No. 96-35106 (9th Cir. June ~4, 1996) I the Ninth Circuit reversed 
the distri~t court's ruling that Section 200~(k) of the 
Rescissions Act ~equired the Forest Service and BLM to offer 
previously offered sales to bidders other than the high bidder if 
th~ high bidder was i~eligibl@ or disinterested in the award of 
the gale. 

Pr1o~ to the district court·~ rulin~ C~inoc reve~sed by th& 
cou~t of appeals), the Foreat Service and BLM, pursuant to 
ordinary timber cont~act1n9 procedures, had determined that 16 
sales would not proceed be~ause the high bidder waS either 
ineligible or had indicated a lack of interest in the sale. The 
'Il'orest ServicQ had decided not. tn offer the saleg to other 
bidders, and the ELM had decided not to give the high bidde~ a 
chance to reinstate the bid ~hat it had revoked years earlier. 

The record is clear that the agencies offered or ~e-offered f~ 
the sales only after ordered to do so by the district court. 
FiYe Forest serv~ce (John Lodgepole, Santy salvage, ~ag1e Ridg= 
H6uselog, Allen, and Horn Salvage) ~nd ~wo BLM sales (Olalla 
Wi1doa~ and T~in Horse) WAr~ awa~ded pursuant to the dist~ict 
court's order. I The award lettera inform the purchaeers that the 
"the iss\.le of whether or not this sale is subject to [Seetion 
200:1. (1<.) J is in litigation" .. nd. that 11(1] £ a court r\ll ~Uil that thi~ 

~M2D. MDflf&J\l1 ... o..ll""~' Colorado Ho""l\llu. H,,1Wij ",motU, /tJ~k~ No:w 0,1",,,,, L.auisWl~ 
s..., f ......... i.w. c.."r.'mi~ T.II .... _. PID';<!A \lI!' .. hinp". n C"'ft 

I 
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Mr. Geoffrey Garver 
July,11, 1996 
Page 2 

, , 

sale is net 'subject to Publio oLaw-104-~~. thi$ awar~ and any 
contract'executedoas a reSult of this award, is null and void." 
~, ~: Award °Latter: too Western Timber Company ot John 
~ode9Pole Sale from Ja~k She~han, Contracting Officer, u.s. 
~o:r:."t Ser"lTi~Q (March J /., 1 99f!)) _ 

o 0 Onde~ the N~nth Circuit decision, the agencies' timber 
cont:rac:ting p:t"oc:edu,,-fo:SI rema.in intact. Unde:t: chose :procedur~s I 
these '~ale9 obecame a nullity and need not pr6ceed under tpe 
Rescif9sions ActO, 0 . '. .' . .' 

o ',The agencies must. now take immediate, action to su'spend' all
OO
] vi' 

logging operation~ on th~~~ ~~v.n ~ales. and the timber sale 
r::ontr~e~s 0 should be· ca.rtcelleQ. 0 '00 

please let. us know promptly ~h~'t.her the a.gencior; have taken 
o these °actions'. If not I ~e will seriously c:onsider asking the 
court °oto order th@ agencies to do 80. 

, ' 

~1,wp~1\~.pqp\51a\il~g~~@r.lt~ 
c: Al Ferlo 

M~chelie Gilbert 

, ' 

Sincerely, 

.~. 
Patti A. Goldman 

, I 



f( 

DRAFT 

MEMORANDUM FROM THE SECRETARY 

TO: Jack Ward Thomas, Chief 
Forest Service 

SUBJECT: Salvage Program Review 

Under the salvage program authorized by P.L. 104-19, salvage sales are not subject to the public 
appeals processes normally available under the Forest Service's timber program. Additionally, 
unlike the normal timber program, sales offered under this act are substantially insulated from 
judicial review. These unique and unprecedented legal protections present an equally 
unprecedented responsibility for the Forest Service to offer salvage sales worthy of these legal 
protections. 

Improving forest health and reducing wildfIre risk are important goals of this program. 
However, as directed by the President, our salvage timber sales must meet the substantive 
requirements of our environmental laws. It must also instill public confidence in our stewardship 
of the national forests. 

The Forest Service (FS), with concurrence from the under secretary and my office, should 
identify an interdisciplinary team to continue supporting the Interagency Salvage Program 
Review. Until we have had the opportunity to analyze the review and, as appropriate, implement 
its recommendations, the FS should continue its review all salvage sales. As a part of the review, 
the FS should inventory all sales that are included under P.L. 104-19 and include the rationale 
and objectives of each sale. However, I ask the FS to implement the following policy on 
proposed sales that have yet to be advertised: 

1. No sales in inventoried roadless areas should be advertised using authorities in P.L. 104-19. NO'!" "I~VI~ 
. , ~V~\\\' • 

2. Sales previously prepared under the green program with completed decision notices which '\J ,~'\ 
were subsequently withdrawn should not be advertised under the salvage program under P.L. _/...... ~ 

104-19. . o!'; <fJ> 
'iJ f 

3. In addition to seeking initial public comment on all proposed salvage activities, salvage ~ 

timber sales that arel£reater than 2 million board fe~ that~ntain a significant portio, of green 
timber should not be advertised until Forest Service: '-

1) clearly documents the ra on 
the President's directive, a th 
the salvage program; an 

. f\>ve-vil~ ") 
~w 

C!.a~u..jc.oJ ~'((Wr1t--
d ~~\\-- ~l:.t&.. f IS. 

e for the salvage sale in accordance with P.L. 104-19, 
Inte gency Memorandum of Agreement implementing 

?? 
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2) provides opportunities,~ch as conducting public meetingsJto explain the rationale for 
the sale(s) and carefully reviews comments from interested parties. 

4) With regard to public involvement for all salvage sales, the FS should increase its efforts to 
explain proposed salvage sales to the public and encourage its comment on them. Improving the 
public's trust and involvement should be a key element of the Forest Service's salvage program. 

FS implementation and compliance with this directive and participation in the interagency 
review will be standing agenda items for our weekly meetings. 



:1esponse to Salvage Sale Request 
6/5/96 DRAFT--Subject to Verification 

Category Sales MMBF '" 
I. All Salvage Sales 
Sales Not Yet Advertised 
Advertised Not Awarded 
Awarded, Not Fully Harvested 11 

3,300 
100 

1,400 

1,200 1.')..10 
180 
220 

II. Salvage In Inventoried Roadless 12 
Sales Not Yet Advertised 
Advertised Not Awarded 
Awarded, Not Fully Harvested 11 
Total Harvest in Roadless Since Enact. 

III. Salvage That Were Green Sales 

20 
3 
3 
6 

no data available-estimate that less than 1 % of large sales were 
once green sales (these would have entered as green sales 
last July) 

IV. Green with Salvage 13 
Sales with> 25% Green (by volume) 14 70% 
Sales with> 50% Green (by volume) 55% 

/1 harvest data not available-50% harvest of FY 1996 sales assumed 

12 assumes 9% of sales fall in road/ess areas based on total volume in road/ess 

number of sales is estimated based on 6-7mmbf per sale in roadless areas 

/3 based on a forest-by-forest average (not sa/e-by-sa/e) 

110 
20 
20 
40t'\~) 

/4 a Significant portion of the <25% volume (nearly 900 mmbf) is in Region 8 where 

green trees are harvested to control southern pine beetle. 
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FOREST SERVICE 2001(K) VOLOME 

2001(K) VOLUME ASSOMING MAINTENANCE OF 
STATOS QOO 

2001(K) (1) RELEASED VOLUME NOT YET HARVESTED1 

75 HHBF2 plus 
11 HHBF VOLUME OF RELEASED SALES IDENTIFIED AS ENVIRONMENTALLY 
SENSITIVE (ALLEN, BANTY SLVG, HORN SLVG, RD SLVG, TANHORSE, TANYA) 

POTENTIAL (K) (1) VOLUME NOT RELEASED 

11.86 HHBp3 (GATORSON) 

AWAITING DECISION BY JUDGE QUACKENBUSH; MAY BE RELEASED 
UNDER 200l(K)(l) IN LIGHT OF NINTH CIRCUIT'S DENIAL OF 
PETITION FOR REHEARING , ~ 

29.59 HHBF (COWBOY, NITA, SOUTH NITA, AND 
GARDEN; ENJOINED BY JUDGE DWYER) 

APPEAL PENDING TO DETERMINE IF SALES FALL WITHIN SCOPE OF 
SECTION 200l(K)(l) AS HELD BY JUDGE HOGAN; NO ACTION 
REQUIRED AT THIS TIME; IF AGENCY PREVAILS ON APPEAL, THESE 
SALES WILL NOT BE RELEASED AND NO SUBSTITUTE TIMBER WILL BE 
REQUIRED 

2001(K) (2) SALES, FOR WHICH (K) (3) ALTERNATIVE 
TIMBER MAY BE REQUIRED 

225 HHBF: FS VOLUME WITHHELD UNDER AGENCIES' 
INTERP~TATION OF 200l(K)(2); ASSUMES NINTH CIRCUIT AFFIRMS 
AGENCIES' RELIANCE ON PACIFIC SEABIRD PROTOCOL; , 
INCLUDES APPROXIMATELY 2.4 MMBF WITHHELD FOR NSO 

This released (k)(1) volume includes approximately 5.5 MMBF of 
"high bidder n sales remaining to be harvested (of which 5.3 MMBF is included 
in the 11 MMBF of sales identified as environmentally sensitive). The Ninth 
Circuit is currently considering whether these sales properly fall within the 
scope of section 2001(k)(l) as held by Judge Hogan. If the agencies prevail 
on this issue, the Forest Service will have to evaluate cancellation remedies 
and obligations. The released (k)(1) volume also includes approximately 20.2 
MMBF of sales subject to the Klamath Tribes litigation. Plaintiffs' motion 
for a preliminary injunction, which if granted would halt activity on these 
sales, is pending. 

2 This volume is changing as harvesting is occurring. 

3 The Tip and Tiptop sales, 2.95 MMBF, Wenatchee National Forest, 
also fall within the geographic scope of section 2001(k)(1) as affirmed by the 
Ninth Circuit; however, these two sales were previously enjoined and absent 
affirmative action by the purchaser to seek their release, they are not 
proceeding. 

Itt'\ a.VtMt ~J y ..... 

o...u i \I\. ~ 11 tj).-c.. c.-

W\A'1 Cit "- k \A.\ovcJ ~? '"\1'( - ")It) _ ~w~l CWV'-l -
\1)'1 - ~\,~,' ~. , 
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xx. 2001(K) VOLUME ASSUMING ~INTH CIRCUXT AFFIRMS JUDGE 
HOGAN'S HOLDINGS ON 2001(K) (2), FOUR ENJOINED SALES, AND 
HIGH BIDDER, AND ASSUMING QUACKENBUSH RELEASES GATORSON SALE 

2001(K) (1) VOLUME 

86 ).D[BP: VOLUME REMAINING TO BE HARVESTED, INCLUDING 11 MMBF 
SALES IDENTIFIED AS ENVIRONMENTALLY SENSITIVE 

165 ).D[BF: ADDITIONAL VOLUME FROM (K) (2) SALES NOT MEETING 
HOGAN'S PROTOCOL· 

29 • 59 ).D[BF: VOLUME OF FOUR ENJOINED SALES 

11.86 ).D[BF: GATORSON SALE 

TOTAL 2001(K) (1) VOLUME: 292.45 MMBF 

2001(K) (2) VOLUME WHICH MEETS JUDGE HOGAN'S PROTOCOL 
AND FOR WHICH 2001(K) (3) ALTERNATIVE TIMBER MUST BE PROVIDED 

61 ).D[BF: VOLUME THAT IS BEING WITHHELD CONSISTENT WITH 
JUDGE HOGAN'S PROTOCOL 

XXI. 2001(K) VOLUME ASSUMING NINTH CIRCUXT REJECTS AGENCIES' AND 
JUDGE HOGAN'S INTERPRETATIONS AND REQUIRES SPECIFIED 
PHYSICAL EVIDENCE TO WITHHOLD UNDER (K) (2), AND REJECTS 
AGENCY'S ARGUMENT ON FOUR ENJOINED SALES AND HIGH BIDDER 

2001(K) (1) SALES, INCLUDING MAJORITY OF 
SALES PREVIOUSLY WITHHELD UNDER 2001(Kl (2) 

86 ).D[BF: VOLUME OF K(l) SALES REMAINING, INCLUDING 
HIGH BIDDER SALES 

29 • 59 HKBF: VOLUME OF FOUR ENJOINED SALES 

11.86 HKBF: GATORSON SALE 

224.43 MHBF: ADDITIONAL VOLUME OF SALES WITHHELD UNDER 
2001(K)(2) FOR WHICH NO RECORD OF SPECIFIED PHYSICAL EVIDENCE EXISTS 

TOTAL 2001(K) (1) VOLUME: 351.88 

2001(K) (2) SALES FOR WHICH DOCUMENTATION 
OF SPECIFIED PHYSICAL EVIDENCE EXISTS, SUCH AS EGGSHELLS 
.570 MMBF 

4 This volume could fluctuate as current surveys locate murrelets 
that allow withholding of sale units consistent with Judge Hogan's protocol. 
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PRIVIL8GBD ANO.COHJIDIN'l'IAL 
ATTORNBY/CLIBNT DOCUKBNT 

LITIGATION UPDATB(6/4/96) I RBSCISSIONS"ACT CASES 

Section 2001(k) Ca ••• 

NFRC v. Glickman (D. Or., Hogan) (industry challenge to. 
Administration's interpretation of scope and know to be nesting 
provisions) CO~SOt..ID~'I'EDw~th.$cottTimber v. Glickman Cind 
PilchuCk Audubon Soc'y v. Glickman (challenge to temporal scope 
of Section 2001(k) and to intention to go forward with withdrawn 
and cancelled sales) . 

(1) Geographic Scope. On April 24, the Ninth Circuit 
issued an opinion affirming Judge Hogan's interpretation of 
the geographic scope of Section 2001(k). The Court focused 
on the plain language of the statute, as well as the 
legislative history. On May 30, 1996, the Ninth Circuit 
denied our motion for a rehearing and. issued an amended 
opinion cla~ifying that 2001(k) (1) applies to eastside, as 
well as westside sales. 

(2) "Known to be Nesting" and Appeal. On 1\19\96, Judge 
Hogan issued an opinion on the "known to be nesting" 
standard holding that (k) (2) requires evidence of nesting 
within sale unit boundaries. On 1/25/96 the District Court 
granted a 60-day stay of this order. On April 5, 1996, the 
Ninth Circuit continued the stay of all provisions of this 
order. Appellate arguments were held on May 7th. 

(3) "High Bidder" and Appeal. The Ninth Circuit heard 
arguments on May 7, 1996. 

_ (4) Reporting Requirements. We continue to file bi-monthly 
compliance reports. 

(5) Replacement Volume, Termination of (k) (1) and 
Modification or Termination of Existing Sale Contracts. 
Scott Timber and NFRC filed motions to compel release of 
(k) (3) replacement volume. Scott Timber's motion to 
identify and' release (k) (3) replacement timber volume was 
argued on M~y 14. We await a decision. 

Klamath Tribes v. United States, (D. Or.) This action by the 
Klamath Tribe seeks to enjoin the harvesting of eight timber 
sales on the Winema and Fremont National Forests in Oregon. The 
Tribe claims the U.S. and Forest Service are violating a trust 
responsibility to protect the Klamath Tribes' treaty rights to 
hunt and fish on these forests. The Forest Service is currently 
under an injunction from Judge Hogan to release all eight sales. 
On May 6, the court heard arguments on plaintiffs PI motion, 
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de~ied the government's motion to "transfer· the action .to Judge· 
Hogan and granted Boise Cascade's motion to intervene. 
Plaintiffa hav.· now file~ a motion- for· aWIIIIIAZ'l' judgment on the 
aalvage .al. portion of the complaint. OUrr •• pona. is due JuD. 
14. -

The purchaa.r for the Blue Pord Bale has agreed to hold off 
on any timber haryesting until July 1, 1996, thus forestalling 
plaintiffs attempt to seek. a TRO onthi. aa1e. 

• f .' 

. Seattle Audubon Society v. Thomas (W.O. Wqsh., Dwyer, J.). 
In October .1995, SAS filed a. moti.on to clarify and enforce. 
injunctions issued in 1990 on the Cowboy, Nita, South Nita and 
Garden timber sales, and to clarify the ruling as to the First 
and Last sales. Industry filed a subsequent motion to vacate the 
injunctions on the basis of the 'Glickman Court's orders. On 
2/22/96, Judge Dwyer issued an order staying a decision on the 
four enjoined sales pending a ruling by the Ninth Circuit. 

The court on March 27, 1996 issued a ruling declaring that 
no further relief could be afforded as to the First and Last 
timber sales. Subsequently, the Forest Service entered into an 
agreement with the purchaser whereby these environmentally 
damaging sales will be substituted for less damaging sales. 

Native Americans for Enola v. USFS (Ninth Circuit) The Enola 
Hill Sale located on Mount Hood NF was released pursuant to 
Section 2001(k) (1). The release was challenged on the basis of 
an earlier court order, American Indian Religious Freedom Act, 
Archeological Resources Protection Act, National Historic 
Preservation Act, and treaty rights. The district court granted 
our motion to dismiss ruling that the Rescissions Act precludes 
plaintiffs substantive and procedural challenges (2/28/96). An 
appeal followed.~ On Thursday April 25, Judge Marsh, finding 
plaintiffs have no likelihood of success on appeal, vacated his 
April 17 TRO and denied the plaintiffs' motion for stay and 
injunction pending appeal. 

Smith v. U.S. Forest Service, (E.n. Wash. - Judge Quackenbush) 
In November, the purchaser of a timber sale that the Forest 
Service had suspended for NEPA issues, filed an order requesting 
that the sale be released under 2001(k). A hearing was held on 
January 23, 1996. The matter is under advisement. A decision on 
this matter will likely be forthcoming as a result of the Ninth 
Circuit's recent opinion affirming geographic scope. In order to 
apprise the court of the current status, on May 3, we filed a 
copy of the Ninth Circuit's opinion with the court and informed 
the court of our action in seeking a rehearing. 

**SEE BELOW FOR FURTHER INFORMATION ON ACTIONS AFFECTING THE 
NORTHWEST FOREST PLAN. 
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Northw •• t ror •• t Plan. 
,_'" t· .. ,. 

Northwest Forest Resource Council v.Dornheck, O&CCounties v. 
Babbitt, NorthweSt Forest Resource Council V. Espy (D.D.C. -
Judge Jackson) (Burgess) On May 22, Judge Jackson dismissed all 
pending challenges by the timber industry to the validity of the 
Northwest Forest Plan. . Relying on· the doctrine of· stare decisis', 
the court found that all parties '.had a II full and fair" 
opportunity before Judge Dwyer to challenge the validity of the. 
plan, and the opiniori issued in December 1994 considered all such 
issues. Acknowledging the Ninth Circuit's affirmance, the court 
stated that the validity of the Forest Plan had been "definitely 
decided, judicially." 

section 2001Cd) Sales (Option 9 Sales) 

ONRC v. Thomas (Ninth Circuit) (challenge to four timber sales 
two under 2001(d) and two not under the Rescissions Act). 
On 12/5/95, U.S. District Court Judge Hogan issued a ruling, 
determining that-all sales, including those that were not 
delayed, fall within the scope of 2001(k). The effects of this 
decision remain unsettled. On March 4, 1996, a Ninth Circuit 
panel heard arguments on the government's appeal of this 
decision. 

DECISIONS/CLOSED ACTIONS POR 2001(k): 

Pacific Crest Biodiversity v. Glickman, (W.D. Wash.) On March 
18, 1996, environmental plaintiffs filed a motion for TRO and PI 
as to the controversial Rocky timber sale located in the Olympic 
National Forest. The Rocky sale was originally offered under 
Section 318, and released pursuant to (k) (1). Plaintiffs 
contended the sale area contains northern spotted owls. On March 
19, 1996 the court denied plaintiffs' motion. 

Pilchuck Audubon Society v. Glickman (W.D. Wash., Rothstein, J.) 
(challenge to government's earlier interpretation of "known to be 
nesting") . On February 1, 1996 federal defendants and SCLDF 
entered into a joint stipulation to dismiss the complaint without 
prejudice. 

Oakhurst v. USFS. (D. Or.). In January of 1996, the court 
dismissed this action by a pro se plaintiff that challenged the 
Sugarloaf Timber Sale. Plaintiff raised constitutional issues, 
the Civil Rights Act, the religious Freedom Restoration Act and 
the APA. 
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SIat.iOZl_ 2001 (b),lle. (Sal va:ge Sales) 

PBNDINCJ DISTRICT -COURT AC',fIONS i -. 

Idaho Sporting c~ngress v.USFS, (D. Idaho). The same plaintiffs 
now bring a four h action against two additional salvage timber 
sales that are-of~ered as.part of the Thunderbolt Recovery Fire 
Recovery Project. Plaintiffs allege the same violations as in 
"Thunderbolt III", (See "Decisions in District Court," below) . . ! . 

PBNDING CIRCUIT COURT ACTIONS: 

Southwest Center for Biological Diversity v. u.S. Forest Service, 
(D. Arizona), on appeal. On March 14, the district court granted 
our motion for summary judgment and dismissed this challenge to 
the Rustler Fire Salvage Sale located on the Coronado National 
Forest, Arizona. Significantly, the court found that the Forest 
Service properly invoked a categorical exclusion (CE) for this 
sale, and the environmental documentation used by the Secretary 
was sufficient. The court indicated that this ruling will be 
submitted for publication. On April 3, 1996, plaintiffs filed a 
notice of appeal. 

Sierra Club v. u.S. Forest Service (Ninth Circuit) ("Warner 
Creek" Timber Sale). The Forest Service originally offered this 
salvage sale prior to the enactment of the Rescissions Act after 
an unknown arsonist burned the area. In May of 1995, a 
magistrate judge' issued an opinion finding that the Forest 
Service should have considered this factor in the EIS. After 
passage of the Rescissions Act, the district court judge ordered 
briefing on the effect of Section 2001 on the Warner Creek Sale, 
and after finding that Section 2001 was applicable, dismissed 
plaintiffs NEPA and NFMA claims. Plaintiffs appealed, claiming 
the district court improperly applied Section 2001 to a sale that 
was already "prepared" and requesting that the district court be -
required to review the NEPA claims. Our response brief was filed 
on March 20, 1996. 

Idaho Sporting Congress v. USFS (Ninth Circuit) (Thunderbolt I) 
Plaintiffs challenged the Thunderbolt Wildfire Recovery Project, 
three other salvage projects, and all other salvage logging 
operations on the Boise and Payette National Forests. On January 
8, 1996 the court granted our motion for summary judgment and to 
dismiss finding that the Forest Service did not act in an 
arbitrary or capricious manner. The court rejected plaintiffs' 
public trust doctrine and APA arguments, and limited review to 
those sales that were advertised, thus holding that an 
unadvertised sale does not present a case or controversy under 
the Rescissions Act. Argument was given on May 10, 1996. 

4 



" .. , , 

, .' Idaho eonseryatiQn League V' UGFS (Ninth Circuit) (Thunderbolt 
I I) On December, 11, 'the court granted our motion for summary 
judgement, finding that the ~orest Service did not proceed in an 
arbitrary or:capricious'manner,in making the determination to 
offer the.' sale, despite some contradictory positions 'by other 
agencies. Further, the court found that ,the Secretary could, in 
fact, delegate his responsibilities under the Rescissions Act, 
contrary to pla'intiffs' arguments." A. hea_ring is scheduled for 
May 10, 1996. 

DECISIONS IN DISTRICT AND CIRCUIT COURTS: 

Inland Empire Public Lands Council v. Glickman (9th Cir.) 
(Fire Salvage Sales) On May 8, 1996, the Ninth Circuit affirmed 
the district court's order that allowed, fire salvage sales to go 
forward in the Kootenai National Fores't. The court noted that 
the Rescissions Act provides for lIextremely limited judicial 
review,1I and the Act does not require the Secretary to personally 
authorize each salvage sale. Further, the Ninth Circuit affirmed 
the district court's actions in dismissing the action against the 
FWS and striking extra-record materials. In an order issued May 
21, the Court sua sponte ordered the government to submit a 
supplemental brief on whether the Secretary can delegate his 
authority to proceed with salvage sales under the Rescissions 
Act. 

Ozark Chapter/Sierra Club v. Thomas, (E.D. Missouri). On May 3, 
1996, Judge Limbaugh granted federal defendants motion for 
summary judgment in this challenge to a salvage timber sale 
located on the Mark Twain National Forest. The Forest Service 
had proceeded with this sale under the categorical exclusion 
provision of NEPA. Plaintiffs challenged that a categorical 
exclusion did not comply with the Rescissions Act. The court 
rejected this argument. Notably, in this action, the court had 
contrary to express provisions of 2001, issued a TRO. 

Idaho Sporting Congress v. USFS (D. Idaho) {"Thunderbolt III"}. 
This represents the third challenge to a salvage sale offered as 
part of , the Thunderbolt Fire Recovery Project. Plaintiffs allege 
violations of the public trust doctrine, the President's 
Directive for irr:plementation of salvage sales and the APA. By 
order issued 4/19/96, the court granted summary judgment in favor 
of defendants on all counts. 

The Armuchee Alliance v. King, District Ranger, (D. Georgia). 
Plaintiffs challenged the constitutionality of the Timber Salvage 
Rider, and in the alternative, the Forest Service's decision to 
release Southern Pine Beetle (SPB) Salvage Sales in the 
Chattahoochee National Forest. By order dated April 18, 1996, 
the court granted our motion for summary judgment on all counts. 
Specifically, the court concluded that the Timber Salvage Rider 
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was<not unconstitutionally vague, did. not violate the separate of 
powers doctrine or 'equal protection clause, and did·not 
unconstitutionally infringe upon plaintiffs' substantive and 
procedural due rights. Further, the court affirmed the Forest 
Service's decisi.9n to invoke a categorical exclusion. We 
received notice 'from the court that this opinion was submitted 
for publication. . 

Alabama Wilderness y. Carter, (M.D. Ala. - Judge Thompson) 
Negotiations resulted in an agreement to dismiss this action, and 
on' April 10, 1996 ,the court· dismissed the action wi,th· prejudice. 
At issue in this' second challenge to salvage timber sales in the 
Alabama National Forests, was the constitutionality of the Timber 
Salvage Rider, the Forest Service's decision to proceed with the 
sale and the use of a categorical exclusion. 

Alabama Wilderness v. Yancy, (M.D. Ala.). This action was 
dismissed by agreement of the parties in February, 1996. Prior 
to our filing of a brief on the merits, plaintiffs and the Forest 
Service negotiated a settlement that released the 15 sales at 
issue. In this action, environmental groups challenged the 
constitutionality of the Timber Salvage Rider, and in the 
alte~native, the Forest Service's d~cision to proceed with 15 
salvage sales in the Conecuh National Forest. 

Kentucky Heartwood v. USFS, 906 F. Supp. 410 (E.D. Ky. 1995). 
The court granted federal defendants' motion for summary 
judgment. Plaintiffs had challenged five salvage sales in the 
Daniel Boone National Forest and their impacts on the endangered 
Indiana bat. The court's decision was the first to address the 
applicable standard of review for salvage timber sales under the 
Rescissions Act.·~ The court held an arbitrary and capricious 
review is the appropriate standard, yet the review is to be 
"extremely deferential." 
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United States United States 
Department of Agriculture 
Forest Service 

Department of the Interior 
Bureau of Land Management 

United States 
Department of Commerce 
National Marine 
Fisheries' Service 

United States 
Department of the Interior 
Fish and Wildlife Service 

Subject: Interag~ncy Salvage Program Review 

To: Regional Foresters, USDA Forest Service 
State Directors, USDI Bureau of Land Management 

Date: 

United States 
Environmental 
Protection Agency 

Regional Directors, USDI Fish and Wildlife Service 
Regional Directors, USDC National Marine Fisheries Service 
Regional Administrators, Environmental Protection Agency 

REPLY DUE: JUNE 11, 1996 

The interagency Memorandum of Agreement (MOA) on Timber Salvage Related 
Activities Under Public Law 104-19 commits us to a national salvage program 
review. A goal statement and objectives of this review (Enclosure 1) have been 
developed and agreed to by the five participating Federal agencies. 

Completing this review is a high priority and your participation and involvement 
are essential to its success. To facilitate the review process, a series of 
draft'questions specific to each MOA item and to the review objectives have been 
prepared. The draft questions are enclosed for your review and comment. 
(Enclosure 2) 

Along with your comments on the ~raft questions, we request that you provide a 
list of additional specific topics, issues, concerns, locations/situations and 
processes you believe should be addressed through the review, including any 
situations that need clarification. We further request that you provide 
information on those processes being implemented under the MOA that have been 
particularly effective. 

An interagency working group will develop the final framework for the review 
based on your responses. We expect that field visits deemed necessary as part of 
the review will take place during July. We will work with you to ensure that any 
field trips are designed and implemented in a manner which minimizes disruption 
of field units while achieving the goal and objectives of the review. 

Please provide your response by June 11, 1996. Send your response to your agency 
contact in the Washington Office, as listed on Enclosure 3. 



· . \1 . 

JACK WARD THOMAS 
Chief, Forest Service 
Department of Agriculture 

MOLLIE BEATTIE 
Director, Fish and Wildlife Service 
Department of the Interior 

STEVEN A. HERMAN 
Assistant Administrator for 
Enforcement and Compliance Assurance 
Environmental Protection Agency 

Enclosures 

MIKE DOMBECK 
Director, Bureau of 
Land Management 
Department of the Interior 

ROLLAND SCHMITTEN 
Director, National Marine 
Fisheries Service 
Department of Commerce 
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Enclosure 1 

INTERAGENCY SALVAGE PROGRAM REVIEW 
GOAL AND OBJECTIVES 

GOAL: Conduct an objective review of compliance with the interagency Memorandum 
of Agreement (MOA) on timber salvage activities under Public Law 104-19. 

OBJECTIVES: 

1. Determine how the involved agencies are complying with the eleven items in 
the Memorandum of Agreement on Salvage Timber Sales and related guidance, and 
identify actions to enhance compliance. 

2. Determine whether the MOA has been effective in establishing processes 
necessary for achieving environmentally sound timber salvage sales. 

3. Evaluate the effectiveness and time/cost savings associated with the 
streamlined consultation process, which was developed prior to Public' 
Law 104-19 and incorporated in the MOA, and determine the potential 
applicability of the streamlined consultation process for future use. 

4. Identify any additional actions to further enhance interagency collaboration. 

5. Produce an interagency report which will provide information for agency 
decisionmakers, the public, and the Congress regarding implementation of the 
MOA. 
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Enclosure 2 
INTERAGENCY SALVAGE PROGRAM REVIEW QUESTIONS 

The following questions are intended to provide a basis for meeting the goal 
and objectives of the interagency salvage timber sale program review. The 
questions are based on the eleven items in the interagency Memorandum of 
Agreement on Timber Salvage Related Activities Under Public Law 104-19 
(referred to as the MOA), adopted on August 9, 1995, and related guidance 
issued as Enclosures 4 and 5 of the interagency letter of August 18, 1995. 
Responses from each of the five involved agencies will be compiled and analyzed 
to provide a national level perspective. Additional and more detailed 
information will be obtained through visits to selected field units. 

1. COMPLIANCE WITH EXISTING ENVIRONMENTAL LAWS, EXCEPT AS EXPRESSLY PROHIBITED 
BY Public Law 104-19. 

A. Briefly describe how compiiance with the following laws is being 
ensured: 

o National Environmental Policy Act (NEPA)· 
o Endangered Species Act (ESA) 
o Clean Water Act (CWA) 
o National Forest Management Act (NFMA) 
o Federal Land Policy and Management Act (FLPMA) 

B. Are there any instances in which there has not been compliance with 
these or other environmental laws? If so, please explain. 

2. ACHIEVEMENT OF MAXIMUM FEASIBLE SALVAGE VOLUME WITHIN THE FRAMEWORK OF 
APPLICABLE REQUIREMENTS, STANDARDS, AND GUIDELINES. 

A. What salvage volume level above the programmed level is being 
produced? (Field offices need not respond to this question; 
Washington Office staff will use existing information to prepare a 
response.) 

B. What process is being used to ensure that sales adhere to: 

o Standards and guidelines in applicable forest plans and land use 
plans and their amendments, and related conservation strategies 
such as the Western Forest Health Initiative? 

o Any other applicable standards and guidelines, such as those 
adopted as part of the Northwest Forest Plan, PACFISH, INFISH, 
California Spotted Owl Habitat Interim Management Guidelines, and 
the Red Cockaded Woodpecker Long-term Strategy? 

o Mandatory requirements contained in biological opinions? 

C. Are any sales not adhering to the requirements listed in 2.B, above? 
If so, please explain. 

3. PUBLIC INVOLVEMENT IN SALE DEVELOPMENT 

A. How are opportunities being provided for agencie.s and other. partners 
to be involv~d in salvage sale planning? 
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B. How is input from the above involvement being used in the design of 
salvage sales? Are the combined EA/BE's being provided to the public 
for a review period? Are substantive comments being evaluated and a 
response provided in an appendix to the EA/BE, and reflected in the 
decision document (per MOA item 6, 2nd paragraph)? 

4. IMPLEMENTATION AND EFFECTIVENESS OF THE STREAMLINED CONSULTATION PROCESS 

A. Is the "Levell" interagency team process (as described in the 
April 6, 1995, and May 31, 1995, interagency letters) being followed, 
including early discussion and agreement (prior to completion of the 
BE) on effects determinations, and agreement on reasonable and prudent 
measures and terms and conditions? 

B. If the Levell team approach is not being used, what other process is 
being used to achieve the intent of the March 8, 1995, inteiagency 
direction to ensure early involvement by the FWS and/or NMFS in the 
sale planning process, and to streamline consultation timelines? 

C. Have all sales that involve habitat of listed or proposed species had 
early input by FWS and/or NMFS? If the answer is "No," list the sales 
initiated under the Rescissions Act which have not had early input and 
explain why. 

D. Was the streamlined consultation process incorporated'into sales for 
which planning was already underway? Explain how this was done. 

E. Are the expected timelines for completing consultation being met? 
Explain any delays. 

F. Describe the effectiveness and time/cost savings associated with the 
streamlined consultation process, and its potential applicability for 
future use. 

5. INTERAGENCY COLLABORATION AND RESOLUTION OF DISAGREEMENTS 

A. Briefly describe the processes being used to ensure that personnel 
from the various agencies are working in a collaborative and 
professional manner to implement the objectives of Public Law 104-19 
and the MOA in a timely manner. 

B. Have the interagency collaboration procedures described by the MOA 
given personnel of each agency a better understanding of the mandates 
and processes of the other agencies and a common objective to work 
toward with regard to the salvage sale program? Has this resulted in 
improved working relationships? What could be done to further improve 
working relationships? 

C. Of the total sales offered to date, how many have involved differences 
that required elevation above the local staff level? Explain why 
difference(s) could not be resolved at the staff level. What can be 
changed to encourage more resolution o~ disagreements at that level? 
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6. COMBINED EA/BE PROCESS 

A. Are combined EA/BE's being prepared? In what sense are they 
"combined"? Has the "combined" process promoted efficiency as 
compared to the traditional approach of separate documents? 

B. To what extent are categorical exclusions (CE's) being used? 
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C. To what extent, and how, have the MOA partner agencies been involved 
in developing combined EA/BE's? How has the involvement affected the 
combined EA/BE's? Is the level of MOA partner agency involvement 
adequate? If not, what can be changed to achieve an appropriate level 
of involvement? 

D. To what extent have EA's been used when an EIS normally would be 
required? Are they circulated for 30 days of public review and 
comment? 

7. REGIONAL-SCALE INTERAGENCY ISSUE AND PRIORITY IDENTIFICATION 

A. Did Regional/State agency heads/representatives jointly develop and 
implement a process for interagency review of the proposed salvage 
sale program on a regional or state scale, so that involved Federal 
agencies could identify broad-scale issues and help set work load 
priorities? If the process was not developed and/or implemented, 
explain why. 

B. What was the outcome, and has it been satisfactory to all the involved 
agencies? 

8. MITIGATION 

A. How are appropriate mitigation needs being considered and incorporated 
into salvage sale design and EA/BE's? Is there interagency 
involvement in the identification of mitigation measures? Do the 
EA/BE's and related decisions clearly indicate which mitigation 
measures are mandatory vs. recommended? 

B. Are mitigation needs being fully funded? If there is not full 
funding, what has been/will be the effect on the resources of concern? 

9. MEASURES OF PERFORMANCE 

What specific performance measures are being used to assess achievement of 
goals established in the MOA? 

10. MONITORING AND EVALUATION 

A. How is existing direction on monitoring (from planning regulations, 
agency policies, and land management plan direction) being 
incorporated in the EA/BE process? Are monitoring requirements 
specifically described in the EA/BE and/or decision document for each 
sale? How are agency scientists and other experts involved in 
developing the monitoring plans? 
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B. How is monitoring being conducted to ensure that activities are 
accomplished as stated in the EA/BE and decision document? 
("Implementation monitoring") 
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C. Do the monitoring plans identify measures to assess whether the 
predicted effects of a sale on various resources are occurring? 
(Effectiveness monitoring - does the sale have the effects predicted?) 

D. Are forests and BLM districts designing and conducting validation 
monitoring to ensure that the assumptions underlying salvage sale 
design are correct? 

E. What is the schedule (by Region/State) for project reviews to sample 
salvage sale activities and their" effects? How are successes and 
problems being documented? How is monitoring information being used 
in an adaptive management process to ensure improved design and 
implementation of future sales? 

F. Are all aspects of monitoring being funded? If there is not full 
funding, what criteria are used to determine what will be monitored 
(i.e., what are the monitoring priorities)? What is the potential 
effect on the resources when monitoring is "not fully funded? 

G. How is interagency involvement in monitoring and evaluation being 
done? Involvement of the states, Tribes, and the public? 

11. DEFINITION OF A SALVAGE TIMBER SALE 

A. How is the definition for salvage, as defined in the Rescissions Act 
and the MOA, being interpreted and applied? Are there differences in 
interpretation among different administrative units or among the 
agencies involved in the MOA? 

B. Are any sales being offered as salvage sales under the Rescissions Act 
that were expected to be green sales prior to the Act? If so, explain 
why. 
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Enclosure 3 

Washington Office Agency Contacts 
Interagency Salvage Program Review 

AGENCY 

Forest Service 

Bureau of Land Management 

Fish and Wildlife Service 

National Marine Fisheries 
Service 

Environmental Protection 
Agency 

CONTACT(S) 

Nancy Green 

Rick Prausa 

Bob Bierer 
Chris Jauho1a 

Gerry Jackson 

Bob Ziobro 

PHONE FAX 

(202) 205-6206 (202) 205-1599 
via DG use N.Green:W01A 

(202) 205-1762 (202) 205-1045 
via DG use R.Prausa:W01C 

(202) 452-7757 
(202) 452-7761 

(202) 208-4646 

(301) 713-1401 

(202) 452-7702 
(202) 452 - 7702 

(202) 208-6916 

(301) 713-0376 

Bill Dickerson (202) 564-7147 (202) 564-0070 
Dickerson.Wi11iam@EPAMAIL.EPA.GOV 



PRIVILEGED AND CONFIDENTIAL 
ATTORNEY/CLIENT DOCUMENT 

LITIGATION UPDATE (5/28/96): RESCISSIONS ACT CASES 

Section 2001(k) Cases 

NFRC v. Glickman (D. Or., Hogan) (industry challenge to 
Administration's interpretation of scope and know to be nesting 
provisions) CONSOLIDATED with Scott Timber v. Glickman and 
pilchuck Audubon Soc'y v. Glickman (challenge to temporal scope 
of Section 2001(k) and to intention to go forward with withdrawn 
and cancelled sales). 

(1) Geographic Scope. On April 24, the Ninth Circuit 
issued an opinion affirming Judge Hogan's interpretation of 
the geographic scope of Section 2001(k). The Court focused 
on the plain language of the statute, as well as the 
legislative history. As a result of conflicting language in 
the opinion regarding 2001(k)'s application to Eastside vs. 
westside sales, on May 3, we filed a motion for a rehearing. ~~ 
The Forest Service and BLM have both recommended against 
filing a petition for rehearing en banc. 

(2) "Known to be Nesting" and Appeal. On 1\19\96, Judge 
Hogan issued an opinion on the "known to be nesting" 
standard holding that (k) (2) requires evidence of nesting 
within sale unit boundaries. On 1/25/96 the District Court 
granted a 60-day stay of this order. On April 5, 1996, the 
Ninth Circuit continued the stay of all provisions of this 
order. Appellate arguments were held on May 7th. 

(3) "High Bidder" and Appeal. The Ninth Circuit heard 
arguments on May 7, 1996. 

(4) Reporting Requirements. A thirteenth compliance report 
was filed last week. 

(5) Replacement Volume, Termination of (k) (1) and 
Modification or Termination of Existing Sale Contracts. 
Scott Timber and NFRC filed motions to compel release of 
(k) (3) replacement volume, which were argued on May 14. On 
Hay 21 we filed a response to NFRC's motion seeking to 
compel release of alternative volume, arguing that the 
"notwithstanding" language of (k) (1) does not apply to 
(k) (3) and accordingly, that all such sales must comply with 
standards and guidelines and environmental laws. We further 
argued that contrary to NFRC's assertion, alternative sales 
cannot be deemed option 9 sales subject to the protections 
of 2001(d). On Hay 24, Scott Timber and NFRC both filed 
replies, focusing on the facts that modifications to the 
First and Last sales (subsection 2001(k) (1) sales) did not 
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comply with environmental laws and the absence of a written 
agency position interpreting (k)(3). 

Klamath Tribes v. united states, (D. Or.) The Klamath Tribe, 
represented by SCLDF, has filed an action seeking to enjoin the 
harvesting of eight timber sales on the Winema and Fremont 
National Forests in Oregon. The Tribe claims the u.s. and Forest 
Service are violating a trust responsibility to protect the 
Klamath Tribes' treaty rights to hunt and fish on these forests. 
The Forest Service is currently under an injunction from Judge 
Hogan to release all eight sales. On May 6, the court denied the 
government's motion to transfer the action to Judge Hogan, and 
granted Boise Cascade's motion to intervene. We anticipate a 
ruling shortly on plaintiffs' motion for a PI. 

Seattle Audubon Society v. Thomas (W.O. Wash., Dwyer, J.). 
In October 1995, SAS filed a motion to clarify and enforce 
injunctions issued in 1990 on the Cowboy, Nita, South Nita and 
Garden timber sales, and to clarify the ruling as to the First 
and Last sales. Industry filed a subsequent motion to vacate the 
injunctions on the basis of the Glickman Court's orders. On 
2/22/96, Judge Dwyer issued an order staying a decision on the 
four enjoined sales pending a ruling by the Ninth 'Circuit. 

The court on March 27, 1996 issued a ruling declaring that 
no further relief could be afforded as to the First and Last 
timber sales. Subsequently, the Forest Service entered into an 
agreement with the purchaser whereby these environmentally 
damaging sales will be sUbstituted for less damaging sales. 

Native Americans for Enola v. USFS (Ninth circuit) The Enola 
Hill Sale located on Mount Hood NF was released pursuant to 
section 2001(k) (1). The release was challenged on the basis of 
an earlier court order, American Indian Religious Freedom Act, 
Archeological Resources Protection Act, National Historic 
Preservation Act, and treaty rights. The district court granted 
our motion to dismiss ruling that the Rescissions Act precludes 
plaintiffs sUbstantive and procedural challenges (2/28/96). An 
appeal followed. On Thursday April 25, Judge Marsh, finding 
plaintiffs have no likelihood of success on appeal, vacated his 
April 17 TRO and denied the plaintiffs' motion for stay and 
injunction pending appeal. 

smith v. u.S. Forest Service, (E.D. Wash. - Judge Quackenbush) 
In November, the purchaser of a timber sale that the Forest 
Service had suspended for NEPA issues, filed an order requesting 
that the sale be released under 2001(k). A hearing was held on 
January 23, 1996. The matter is under advisement. A decision on 
this matter will likely be forthcoming as a result of the Ninth 
Circuit's recent opinion affirming geographic scope. In order to 
apprise the court of the current status, on May 3, we filed a 
copy of the Ninth Circuit's opinion with the court and informed 
the court of our action in seeking a rehearing. 
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ACTIONS AFFECTING THE NORTHWEST FOREST PLAN. 

Northwest Forest Resource Council v.Dombeck, O&C Counties v. 
Babbitt, Northwest Forest Resource council v. Espy (D.D.C. -
Judge Jackson) (Burgess) These actions, challenges by the timber 
industry to the Northwest Forest Plan, were stayed in June of 
1994 by the district court to allow the Ninth Circuit to decide 
similar issues. In early April, the Ninth Circuit affirmed the 
legality of the Northwest Forest Plan. At the status conference 
on Kay 22, 1996, Judge Jackson dismissed all pending challenges 
by the timber industry to the validity of the Northwest Forest 
Plan. Relying on the doctrine of stare decisis, the court found 
that all parties·had had a "full and fair" opportunity before 
Judge Dwyer to address the validity of the plan and that Judge 
Dwyer's opinion considered all issues. Acknowledging the Ninth 
Circuit's affirmance, the court stated that the validity of the 
Forest Plan had been "definitely decided, judicially." 

Prior to dismissing the actions, the court inquired if the 
industry group, Northwest Forest Resource Council (nNFRC"), 
intended to petition the u.S. Supreme Court for cer~iorari of the 
Ninth Circuit opinion. Counsel for defendant groups indicated 
the group did not. However, upon the dismissal of the actions by 
Judge Jackson, counsel for timber industry indicated that in 
light of the D.C. Court's decision, NFRC may reconsider its 
position. 

section 2001(d) Sales (Option 9 Sales) 

ONRC v. Thomas (Ninth Circuit) (challenge to four timber sales 
two under 2001(d) and two not under the Rescissions Act} • 
On 12/5/95, U.S. District Court Judge Hogan issued a ruling, 
determining that all sales, including those that were not 
delayed, fall within the scope of 2001(k}. The effects of this 
decision remain unsettled. On March 4, 1996, a Ninth Circuit 
panel heard arguments on the government's appeal of this 
decision. 

DECISIONS/CLOSED ACTIONS FOR 2001(k): 

Pacific Crest Biodiversity v. Glickman, (W.O. Wash.) On March 
18, 1996, environmental plaintiffs filed a motion for TRO and PI 
as to the controversial Rocky timber sale located in the Olympic 
National Forest. The Rocky sale was originally offered under 
section 318, and released pursuant to (k) (1). Plaintiffs 
contended the sale area contains northern spotted owls. On March 
19, 1996 the court denied plaintiffs' motion. 

Pilchuck Audubon Society v. Glickman (W.O. Wash., Rothstein, J.) 
(challenge to government's earlier interpretation of "known to be 
nesting"). On February 1, 1996 federal defendants and SCLDF 
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entered into a joint stipulation to dismiss the complaint without 
prejudice. 

Oakhurst v. USFS (D. Or.). In January of 1996, the court 
dismissed this action by a pro se plaintiff that challenged the 
Sugarloaf Timber Sale. Plaintiff raised constitutional issues, 
the civil Rights Act, the religious Freedom Restoration Act and 
the APA. 

section 2001(b) Sales (Salvage Sales) 

PENDING DISTRICT COURT ACTIONS: 

Idaho Sporting Congress v. USFS, (D. Idaho). The same plaintiffs 
now bring a fourth action against two additional salvage timber 
sales that are offered as part of the Thunderbolt Recovery Fire 
Recovery Project. Plaintiffs allege the same violations as in 
"Thunderbolt III", (See "Decisions in District Court," below). 

PENDING CIRCUIT COURT ACTIONS: 

Southwest Center for Biological Diversity v. u.S. Forest Service, 
(D. Arizona), on appeal. On March 14, the district court granted 
our motion for summary judgment and dismissed this challenge to 
the Rustler Fire Salvage Sale located on the Coronado National 
Forest, Arizona. Significantly, the court found that the Forest 
Service properly invoked a categorical exclusion (CE) for this 
sale, and the environmental documentation used by the Secretary 
was sufficient. The court indicated that this ruling will be 
submitted for publication. On April 3, 1996, plaintiffs filed a 
notice of appeal. 

Sierra Club v. u.S. Forest Service (Ninth Circuit) ("Warner 
Creek" Timber Sale). The Forest Service originally offered this 
salvage sale prior to the enactment of the Rescissions Act after 
an unknown arsonist burned the area. In May of 1995, a 
magistrate judge issued an opinion finding that the Forest 
Service should have considered this factor in the EIS. After 
passage of the Rescissions Act, the district court judge ordered 
briefing on the effect of Section 2001 on the Warner Creek Sale, 
and after finding that section 2001 was applicable, dismissed 
plaintiffs NEPA and NFMA claims. Plaintiffs appealed, claiming 
the district court improperly applied Section 2001 to a sale that 
was already "prepared" and requesting that the district court be 
required to review the NEPA claims. Our response.brief was filed 
on March 20, 1996. 

Idaho sporting Congress v. USFS (Ninth Circuit) (Thunderbolt I) 
Plaintiffs challenged the Thunderbolt Wildfire Recovery Project, 
three other salvage projects, and all other salvage logging 
operations on the Boise and Payette National Forests. On January 
8, 1996 the court granted our motion for summary judgment and to 
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dismiss finding that the Forest Service did not act in an 
arbitrary or capricious manner. The court rejected plaintiffs' 
public trust doctrine and APA arguments, and limited review to 
those sales that were advertised, thus holding that an 
unadvertised sale does not present a case or controversy under 
the Rescissions Act. Argument was given on May 10, 1996. 

Idaho Conservation League v. USFS (Ninth Circuit) (Thunderbolt 
II) On December 11, the court granted our motion for summary 
judgement, finding that the Forest Service did not proceed in an 
arbitrary or capricious manner in making the determination to 
offer the sale, despite some contradictory positions by other 
agencies. Further, the court found that the Secretary could, in 
fact, delegate his responsibilities under the Rescissions Act, 
contrary to plaintiffs' arguments. A hearing is scheduled for 
May 10, 1996. 

DECISIONS IN DISTRICT AND CIRCUIT COURTS: 

Inland Empire Public Lands Council v. Glickman (9th Cir.) (Fire 
Salvage Sales) In the first decision issued by a Court of 
Appeals on a Rescissions Act salvage sale, the Ninth Circuit 
affirmed the district court's ruling that allowed fire salvage 
sales to go forward in the Kootenai National Forest, noting that 
the Rescissions Act provides for "extremely limited judicial 
review." It also held that the Secretary was not required to 
authorize each salvage sale personally. However, in an order 
issued Kay 21, the Court sua sponte ordered the government to 
submit a supplemental brief on whether the Secretary can delegate 
his authority to proceed with salvage sales under the Rescissions 
Act. 

Ozark Chapter/Sierra Club v. Thomas, (E.D. Missouri). On May 3, 
1996, Judge Limbaugh granted federal defendants motion for 
summary judgment in this challenge to a salvage timber sale 
located on the Mark Twain National Forest. The Forest Service 
had proceeded with this sale under the categorical exclusion 
provision of NEPA. Plaintiffs challenged that a categorical 
exclusion did not comply with the Rescissions Act. The, court 
rejected this argument. Notably, in this action, the court had 
contrary to express provisions of 2001, issued a TRO. 

Idaho Sporting Congress v. USFS (D. Idaho) ("Thunderbolt 111"). 
This represents the third, challenge to a salvage sale offered as 
part of the Thunderbolt Fire Recovery Project. Plaintiffs allege 
violations of the public trust doctrine, the President's 
Directive for implementation of salvage sales and the APA. By 
order issued 4/19/96, the court granted summary judgment in favor 
of defendants on all counts. 

The Armuchee Alliance v. King. District Ranger, (D. Georgia). 
Plaintiffs challenged the constitutionality of the Timber Salvage 
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Rider, and in the alternative, the Forest Service's decision to 
release Southern Pine Beetle (SPB) Salvage Sales in the 
Chattahoochee National Forest. By order dated April 18,1996, 
the court granted our motion for summary judgment on all counts. 
Specifically, the court concluded that the Timber salvage Rider 
was not unconstitutionally vague, did not violate the separate of 
powers doctrine or equal protection clause, and did not 
unconstitutionally infringe upon plaintiffs' SUbstantive and 
procedural due rights. Further, the court affirmed the Forest 
Service's decision to invoke a categorical exclusion. We 
received notice from the court that this opinion was submitted 
for publication. 

Alabama Wilderness v. Carter, (M.D. Ala. - Judge Thompson) 
Negotiations resulted in an agreement to dismiss this action, and 
on April 10, 1996 the court dismissed the action with prejudice. 
At issue in this second challenge to salvage timber sales in the 
Alabama National Forests, was the constitutionality of the Timber 
Salvage Rider, the Forest Service's decision to proceed with the 
sale and the use of a categorical exclusion. 

Alabama Wilderness v. Yancy, (M.D. Ala.). This action was 
dismissed by agreement of the parties in February, 1996. Prior 
to our filing of a brief on the merits, plaintiffs and the Forest 
Service negotiated a settlement that released the 15 sales at 
issue. In this action, environmental groups challenged the 
constitutionality of the Timber Salvage Rider, and in the 
alternative, the Forest Service's decision to proceed with 15 
salvage sales in the Conecuh National Forest. 

Kentucky Heartwood v. USFS, 906 F. Supp. 410 (E.D. Ky. 1995). 
The court granted federal defendants' motion for summary 
judgment. Plaintiffs had challenged five salvage sales in the 
Daniel Boone National Forest and their impacts on the endangered 
Indiana bat. The court's decision was the first to address the 
applicable standard of review for salvage timber sales under the 
Rescissions Act. The court held an arbitrary and capricious 
review is the appropriate standard, yet the review is to be 
"extremely deferential." 
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DOt.e llCl'lt to Ellen last week. I would appreciite the two or you di~ina the 
IPP1ropr~ next stepS. , , 

:; -

I'd Ill' 111'. we 'put this .DemO'in ftnil form; ",-LM ancI tile FS to crack these sales 10 cbcIe 
catc~teSl,U' mutUal ~ficatfons are cIiIcuaed and qreed tD IDClIhe 1Ile, are harvested; and 

lrilmectiateJy, to de\ieJop • pie tor aDswerina the Ibrce key questions about effects: 
NEPA supplementation, do we need to reinitiate ESA consultation, are we ltiUIn 

COl'!rlPlJUCiC. When and how we execute the plan would still be open ror discussion. 

It would helpful to us if you folks in DC could spend some time in the next few weeks 
(before May 7 argwncnt) discussina bow best to handle the tnnsition period &om litiaation )' 
to post·m~pltJon actions needed to ensure the conti~jn8 credibility of the forest plan. Now that 
the of the mUl'l'elet sales will be detcnnined after May 7. I expect that we will run oUt 0 

time if goal is 10 have an analysis complcted and any plan adjustments that may be needed , 
comlDletl!(J by the end of Septernber. " 

cc: 

I would ~ recommend that the Chair ofme lAC, Elaine Zielinski, and 1 join in your Tuesday 
meeting ~ confcreocc call when this topic is scheduled. , 

! I 
£)m, ~&~~J.-EI' . Zic1iDsJd 

Tt~~UChmann 
Et'Atbas 



. DATE: 

To: 

FROM: 

SVBJECT: 

II, 1996 

d R. Knowles. Executive Director 

is a draft of tile product I want to distribute to the regional executives. Please 
atcs-<vents have overtaken them. The attached describes in some detail the results 0 

our fact to date, and alens the executives to the need to beain developing a study plan for 
anal)'Zina the mpacts and effects of the sales. 

:- ....... --::.:. 

As you bow,lthe specific sales to be harvested is not yet finally determined, and the CODfiauratiOD of 
sales being ~ested is also not yet finally known. This means we c:annot yet determine impacts. I 
However. we ould be able to dc:sian the analysis at this point J assume that after the protections or 
the R.csciJsio BilI·expire.. we should expect challengeJ to the next set of agency actions. on the basi; of 
cumulaUve e ects and, I'm sure. others. I 

I ' 
I I 

Elaine Zieli'1i sends her regards. and wanted to be sure that we considered your views before we Ii 

proceeded. , 
I . 

~~~~ I 

I 
I 
I 
I 

I 
I 

I 

I 
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DATE: 

To: Rec' nallltcr.paCJ Iseculm C. •• ldee (RIEC) . 
ICM .iJPMl',I)in;c\ot~ Forest a. Salmon.Oreup.lZnvironmentil Proccction AICftCY 
R W. Will_I. Actina lqional Forcst«. R-6, Forest Sctvicc 
Stan , Speaks. Area Ditector, Bureau oflndian Affairs 
Mich el J. Spear, Jteaioftal Director, U.S. Fish 6; Wildlife Se~ice 
Willi m Stelle. Jr .. Recional Direaor. Nalional Marine Filheries $entice 
Willi m C. Waltcn. Deputy Field Director. National Park ~lce . 
Elain V. Zielinski, StItc Oirecror. Ore80nlWlshinston, Bureau of LAnd Manaa~mcnt 

FROM: 

SUBJItCT: Draft tatus Report on Re,ional Ecosystem Off"1Ce Review of Tim bet Sales Releuod by 
pubr Law 104-19 

Reply Oae aeq .... tecl Mardi 27 

The enclosed d ft package of maacrial reflects the current status of our baseline review effort. Before I 
officially ttansm t the status report CO you. I want to give each of you an additional opportunity to review i 
accuracy and ov rail contenL 

note the fotlowina: 

.• There may J some sales ldendflcd on Enclosure 2 that could be reclassified as "consistent with ROD 
direction fo;~Os. LSRa, and aquatic review." Aaencies may have additional inFormation we do not ~ve, 
'fso, please Otward it to us by March 2~ if possible. I 

• ~Iosure 4 'bel OOr methodology. In it, we deseribe how we compared these sates against the FS'EIS 
baseline. losure I Can preparation) will explain this in additional dail. Please provide us with YOi 

~ view as to cr these sales would require supplementation under NEPA. 

~ soon u your ments are received and ~ I will be ready co sign and transniit our baseline revIew 
to you in final fo . . . . 

We also need to i>cgin developing the analyses required to determine If additional consideration of effects i~ 
nceded. I want 19 stress .that the agencies will need 10 help us define which analyses are required and then 
help us carry outithese analyses ifneeded. The Interagency Rescission Bill Tum is scheduled to meet asa on 
M.rd1 28 to eon ider commcntl on this memo and to beain developinS a strategy to anatyU these sales. J 
would appr"ia your views as toO how quickly we need 10 proceed with this next step. 

w if I can answer any questions about &he enclosed packagc. Your agency representative 
Ie 10 provide 8dditional information. 

Thank you for y ur continued support. 

Enclosures 
cc: Interagency . eseission Bill Team (see lill) 

"lAy 
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Sue Zike. FS 

Jeff Handy. OOC 
Ron Swan. SOL 

R.oser Nesbit. SOL 
Dave Powers. EPA & NPS 

Gaty Sims. BIA 
REO: Don, Reps. Chris. Dan. Linda 

J 

. ' .. 

...... ,... ", 



DATE: J 
I 
! 
I 

To: R ion.llnten.ency Executive Committee (RIEC) 
K n Feianer. Dircc::tor, F~. Salmon Oroup. Environmental ProtectiorrAgency 
R rt W. Williams. Acting Rcaional Fore.r, R~. Forest Service 
51 n M. Speaks. Area DilUtor, Buf'Wl oflndian AWairs ' 
M hacl J. Spear, Reaional Dirccsor. U.S. fish & Wildlife Service 
W mam Stelle, Jr .• Regional Director, National Marine Fisheries Service 
W lliam C. Walters, Deputy Field Director, National Park Service 
E ine Y. Zielinski. Slate Director. OreaonlW.shinaton, Bureau of Land Management 

FROM: Id R. Knowles. EJr.cc&ltiYe Din:clOr 

SUBJECT: tus Report on Regional Ecosystem Office Baseline Review of Sales Released By 
ission Bill. Public Law 104-19 

As requested~' lite ReCiona11ntcnpncy Executive Committee (RIEC), the Regional Ecosystem orr ... LEO) , 
has re\'iewcd e 122 timber sales subject to the Rescission Bill or Judge Hopn's orders (Enclosure I). ; " 
sales are loca within the Seographic area of forest Sonice and Bureau of Land Manasement Land andl. :,: I::' , 
Resource M gment Plans (LRMPt) that were amended by the Northwest Forest Plan (NFP). The purppse of ':;,/ 
this initial RsQ review was 10 dctcnnine which ales had J)!'Cviously been analyzed and considucd as a i*t of ~,~~"tj' 
the envi"?n~tal ~}incs of the Final Supp~1 Envl~n~ll~pacI Sta~l ~fSE.1S) for the FP" -:~".~ , 
and the blolo&i~1 OpinIOn on the FSEIS, and which are consistent with unplemcntatiOn direction In the p' 
Record of ~c#lo" (ROD) for timber sales in the pipeline. Our initial results arc summarized in Enclosu 2., 
Sumnwy of R Its for me ROD; and Enclosure 3, Summary or Results for Endangered Specics Act () p 
Consultation. methods we used 10 derive these results arc summarized in Enclosure 4, Methodology 
Summary. 

Summary 
Using keys de eloped by the REO and existing records, we have reviewed the 122 timber sales to detenn ne 
which haYe n inCluded in the environmental baselines described above and which are consistent with OD 
direction. The 'underlying assumption for our review was that sales whose efTects had previously been 
considered in ch of the baselines and the ROD do not affect the validity of land allocations or stan4ard and 
guidelines of Ps am'ended by the NFP and thererore. require no further review or consideration. Sal 
effects not pre iously considered in one or more of the baselines or found inconsistent with ROD directi are 
assumed to . further analysis to determine their potential effects on rcgional-scale ecological and ceo omic 
IISpects ofL Ps amen~Cd by the NFP. 6~~~' ,~~) • (mk I 'I.\. ,4k 

Al this time. w have determined that all I sales are in the baseline for the FSEIS; S9 sale re consist 

baselines ror n nhem spoacd owl. notthcm spoUcd owl critical habicat. and marbled mUrTclet) (Enclosu 
Presently the are 2 sales that meet an three requirements (FSEIS. ROD. ESA) and thus require no addit 
review (Tip, d Tip Top}. This leaves 120 sales with ~*her ROD. ESA or bOth ROD and ESA issues to 
~si~er.ed for rtcntial etrec~ LQ.'hc L~~ u,.~~ ~ the .NFP. ., " ~:, 

I 



" 

NClltS.... ' , 
In a recent to Tom Tuchmann (Enclolure 5).1 provided an overview of.ctions that may be 10 
respond 10 tim .Ios cventually harvcated ... rault or Scc1ion 200 I (k) or the ReJclssion Ace. Actio 'may 
be needed 10 ,at National. Bnvlronmenta1Po1icy Act (NEPA). ESA and/or National fon:st MlI\&pnc t Aet 
(NFMA) . Now mal we have identified ~ich sales ma)' need additional review ror these iuues.. t nexl 
step is ror the In to request that the .REO perf'onn fUrther ...t),.is on dlose ~1C1. The pwposc or 
analysis wou be to .rmine ~ .ipir~ ordtis new information and CO identify potential cff'ccu I 
three IrW eN A. ESA. NFMAj~ 'A~ villi be needed on the type or "'.'ysi.to ~ perrormed by REO. 
Once the siani teanee of potential sale eff'ccIS is delermincd. it will be possible to discuss attcm&live acti ns to 
address the clU$ions. ' 

The Intcnllc 'f Rcscission Bill Team has aar-d to meet again on March 21 to formulate a .tralc8)' for 
Inll),%in, the 20 limber sales. "is inevitable that additional in(annadon will be rcqu~rcd for the 120 sa to 
complete our na'ysi •. We undcrsund that the field units (c. ... Level I teams) are co~pilinl infonnatio for the 
subject sales updatin8 environmental baselines for cVlluatina new sales. Followi~ the March 2. meting, 
we should be ble to identiry specifIC information needed for the REO analysis. The REO will work wi each 
agency'. 1': member to request this information f'rom regional oftic:es and field units. as needed. 

Enc:losure5 

Milly 

'cc:: 
lAC 
JetTHand),.O ac:e ofOcncraJ Counsel 
Ron Swan, 0 lee of the Solicitor 
Roger Nesbit.. fficc of the Solicitor 

. . 
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" ~~TimlMr:s. .. SubJect'to'·ae.eIPloa Bill Allalysls (122 Sal.) 
.. (by .. I~ eateaorl .. described la tbe Rlco,d 0/ D,cW1thRJCINQ 

PREDECISIO ~IIENT 
60 Saa_SoId 

6wlnIecI erlor to .he Efftdlu Olte AObe BOD , 
( utcrIsk-denotes the 32 .. tes in a key walet'Shed or roadless ~) 

fore" Spryjoo 

Abcs Wren­
Anchovy-
Beamer 712

8 

Benner 8dnch 
BenyOushel 
8oydCreck­
Camel 
Canal 606 
Clear Cr.ek· 
CondonCani 
Deodar 
Father Oak­
Fish Story8 
Fivemile flum 
Foland Ridge r 

JlW 
none 

Forest SCN;ce 

Enola 

I 

.' 

::ackJJ 
90 Pitcher pe~t Thin 

90 Roman 0l (un.its 1.2;~) 

I 

Fonnadcr lor 
Fonnader 717-
Franklin Rid •• 0.-
Gordy Bluff' 
.Grass Hula 
Green Apple 
Oreen Hom 
Hone)Vee-
Indian Hook

8 

Jack-
Lobster 
Lower Bailey 
Maria Skyline­
Median Buyback-

NonbBa1l" 
Not s.d" 
OIdOrade­
Randallsalado· 
Redlick· 
Ryan Wapiti 
Scraps· 
Skywalker 
South Paxton-
Spur Triuer 
Square Clare 
Stalwart" 
Stevens 
Sugar Maple 
SuptCubc 

1 Sala 
Offend aftcr 19 May H BOD Effective Date 

IILM 
Cat Tracks 

16 Sales Solei 
JIft.warded. 'Unenjolned OD thc BOD Effectiye nate 

Head Horse Syars 

Bear Air (units 1 :2) Hoxie Griffin 
Big Winds Summit Creek 
Canton Creek II Swinalog Thin 

• • I' 

i 
! 

Sulphur­
Taylor Ranch 
Tip 
TIptop 
Toast berry­
Uncle Condon 
Upper McLeod 
Upperten 002" 
Wapiti lOS 
West 8ounda~ 
Wheelock ~Ol 
Winriver

8 

Wynoc:hce R.es· 
You Who-
Zan ita 

Red 90 

Texas Gulch 
Upper RenhaV~ 
Y cllow Cr. M . 

. 
' . 

t:'""tf"'\l"""'" 

.,-i" ;r~ 
~, 

1.1 



Egrpl Service 
none 

til Dudley·' mil 
91 Millen v;e 
Another Fairvie 
Battle Axe 
Birdseye Rogue 
Camp 
Chert)' Tree PI 
Comer Sock 

·27Sala5ol4 
·Un.aled. "join'" M tI,,·BOD E«ectIu Date 

&-,?:,. 
Dead Middleman 
Deepc,.ek 
Golden Sucker 
Jeffers RC'Veftge 
Lick II 

LobstctHiII 
Losa Sock (unltsl; 4) 
Mancn Power 
NonhFortChetco 
(uniu I; 2.3.4.S,6) 
PItk Ridge Basin 
Pond View 

PPA.l 
Rocky Road 
Shady 

Tobe West 1 Ugly Eckley 
Wren On Doubc 
(units ',4.6; l.l. , .7) 

I 
11 Sales 

t6Raumcted" by the Resclul9D Bill : . 
(bit boDd reta ..... or .. Ie w1l11drawlI from offer prior to tile ROD ~ecdv. date) 

Fornt Service 

Boulder Krab 
CaracoCat 
Cowboy 
Elk fork 

Chaney Road 

. , , 

Fim 
Garden 
Holdaway 2 
Last 

Olalla Wildcat 

MrRo.ers 
Nita 
Pron; 

Twin Horse 

e • .... " 

Rocky 
South Nita 

Whin'sEnd 

I· 

, "., .. : .:;~ 

Enclosure 1-2 

.. 

! 

~ , 



"', -I _ 

• j , 

eA. 
ORKING -Doc IIENT 

RIVIIW DlWlTe e PLlAII....r DII1'IUIIUTICNTO nssmAL AJPIiRIOMNIL. 

Summary orR ... lta CISlO 
Ioaal leos Item orne. Sale K lor the R~co,d 0 YJI9j 

59 .... 
Co.lllatcot with ROD 41rcctlag (or Me. LSIb. and .qu.tic mlcw 

(FroID 6. D. of ROD key) 

old, awarded slles Dot .ubl"t to 'qu.tje mkw. LSR review. or S IcGa 

Benner Bun 
Beny Bushe 
Camel I 

Canal 606 
Condon Ca aac 
Deodar 
Fivemile flu e 

IL.M 
none 

Foland Ridge 
Cordy Bluff 
GrusHuia 
Green Apple 
OrccnHom 
Lobster 
Lower Bailey 

Ryan Wapiti 
Skywalk« 
SpurTriger 
Square Clare 
SteYtftS 
SuprMaple 
SuprCube 

Taytor Ranch 
Tip 
Tiptop 
Uncle Condon 
Upper McLeod 
Wapiti 30S 
West Boundary 

Sold, .~arded .. lea that DUJtCI qrillo,) aqu.tic micw with DO modjftc;atlou Deeded 
I (Dot lubseqaeatly modified III reapo .... to Rescission Bill) _ 
I 

~-SH.servi'1' 

A:;::i Wren 
A.';hovy 
B~!id Creek 
Ci~rCrcck 
f<l!herOak 

,a:....M 
none 

Fonnader 103 
Fonnador 717 
Indian Hoole 
Mana Skyline 
North Ball 

Not Bad 
OIdGnde 
Scraps 
StaJwan 

Sulphur 
Winriver 
Wynochee Res 
You Who 

Safcs th~t bad additional agultic rn1ew that arc .WI consistent with the aquatic screeDI 
~ ., (f.Uowiag R ...... loa BiD modification) 

none I 

JiLMI 
I 

18 Black Jack 
90 Pitcher p~ect Thin 
90 Roman O~nn 
(units 1.2; 3)1 

.. 
4 

Bear Air (units I; 2) 
Canton Creek II 
Hoxie Griffin 
Olalla Wildcat 

. . '. 

10 

Swingloa Thin 
TexasGuleh 
Twin Horse 

. .-

Upper Renhaven 
Whitt's End 
Yellow Cr. Mtn. 

Enclosure 2 I 
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• 
·~IICYRIVIIW DIWIT· -IIUAII""" DIITRaITION TO ~A,OIIq 

WUnftllnY wu'~uMENT 
• 

Beamer 712 
Fish Story 
Franklin Rid~e 

Oage I. 
i 
I 

JlLM 
none 

Summary of Rea_... PREDECISIONA 
lona. EeoI tem Ollke Sale K lor the Beard Q D.ehl." 

34.alel 

! 
Nos COD'''''RS with BOD dlrecdu Cor agaltla 

(frO- 6. C. L .r ROD Key, 
I 

Solei, UDIWlrdcsJ. ,ncolojned ,ala Iblt hlYe not hId aquldc ",yim 

Head 

Sold, awarded lliea with Rmlipioe units 
(need verification aquatic adjustmeatl are babet) 

HOCIC)'tlee 
Jack 
Median Buyback 
Randal I salldo 

Redlick 
South Paxton 
Toucborry 
Uppcrftln 002 

Wheelock 403 
Zanila 

.. . 
: Sold, unawJrded PDCDJoiDed Illes mpdiOed by the Rescission 8m that _10..~,~ ... +: ..... ' 

~ ... ~.~~: .• ) .•. l:.~':,.~ i no 'oAler Ire copsUteRS with tbe aqultic mim 

~<;t Sery,cc 
f
· ':' ,"1:"" -"'or:'" "0.6~. :~~~~~~ 

I 

I 

HorseBY~1 

I 
I 

Big Winds 

BoUldUK7' 
Caraco Cat 
Cowboy 
Elk Fork , 

I 

" ! 

~eyR4 
·1 
I 
I 
! 

Red 90 

Summit Creek 

Valwarded, ula "mqrred"" by Ractujog Bill that 
are got consistent with ROD d1rution for aquatic review 

First 
Garden 
Holdaway 2 
Last 

I , 

Mr Rosers 
Nita 
Prong 

Rocky 
South Nita 

Enclos,,", . t2 
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AlVllWDIWT- -PU!Ail~~TO&SIIN11ALAO~nr-D MENT 

Hiaek Thin 

none 

91 L Dudle 's Summit 
91 Millen iew 
Another Fai iew 
Battle Au 
Birdseye ue 
Cam ' 

Cb~~Plum 
Comer 

I 

-. I 
i 
I· . 
I 

• ! 

.... 

SummaI)' of ReI .. I. PREDEClSlON L 
stem Oftlce Sale K lor the Record 0 DM:lslDlt ' 

29 .. 1cs 
IYqt COAlifieD. with ROD 'l!BtIp' ftr MG. 

(froID ~ C. lIL.r ~OD key). 

S"sa Offered lOse RQD [D'"dye Date 

BJ..M 
Cat Tracks 

~ld~U"Wlnlcd. Ealol.ed SeItt 

Crazy'" , 
Dam Dora 
Dead Middleman 
Deep Creek 
Golden Sucker 
Jeffers Revenge 
Lick II 
LoblterHiII 

I Z 

Lost Sock (units3; 4) 
Martea Power 
North forte Chetco 
(units I ;2.l.4,S,~ 
Park Ridsc Basi'n 
PoodView 
ppctJ '-
Roc:kyRDld 

r 

Shady 
Tobo West 
Ully Eckley 
Wren en Doubt (un 
1,4.6: 2.3,S,7)' 

Enclosure ~3 
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• Aam~RI\IIEW DRAft' ......... LllfDll1'RllU'naNto IIIIN'I'W. AQIHCYi ~. 
.. . .. . . W;'KlNG uoCU 

. SUIDIDal')' of Reaa.a PH DE·CIS10NAL 
Eeosystem omce Sale Kay for Ead •• pred Species A~ t Coll •• ladon Realona 

ComefSock 
Crazy 1'5 
Dam Dora 
LobsretHilI 
Lost~ 
Notth Fork 
Ugly Eckley 

• I 

~ft.~I~ ! 
: 32 Sales . 

Conallte" p.tta IOJJ PlQCdo' (lrqw A.I. at 'hI ,aD K"d . . . 'I 

Wnm·n Doubt . ~·MicIcUemIn &noll ~ to 
Cat Tracks Chctry Tree Plum ZInia. HOC'K Byars 
Marten Power Rocky Road Jack Abel Wren 
Birdseye Roauc 91 Lower DlIdicy Redlick Anehovy 
Colden Sucker Deep Creek Honey Tree Tip 

eteo Lick II Holdaway 2 Gaae Tip Top 
Baule Axe 

16S.les 
: Copsistent with ROD Direction but mtdlftecl under the R.dllion 8U1 

(from A.l.b. of tile ROD Key) 

7 Sal. 
Modlficcl under the Rc;asIpioD ·8111 lAd 

po JoD~Qr .. oalisten' with £SA (or owls Ind ow, sritigJ bablgt 

I 
90 Pitcher Pejrfect Thin Camp 

Shady 
Hoxie Oriffen 
PPAJ 

Canton Creek 
I1Tcxas Gulch I 

! 
I 

Bear Air [i 
88 Blaek Jac 
90 Roman DfM 

'Sal. . . : .:.. .; ~~. 

Modifaed pnder the Resdpion Rill 'Ad DO JoPler eoMlst;pt with. 
ESA (or owla. owl gjtjcal hahitat IDd marbled murrelet, 

Bi, Winds 
Summit Creek 

Upper Renhavcn 
Yellow Creek Mountain 

Park Ridge Basin 
Tobe West 

4 51Sda J gardy determ1ac4 for the Marbled Mumle. aad DPt CODsistent with £SA 
efrom A.l. of tbe ROD Key) 

I 

i 

Fish Story WcstBoundary Foland RicI,e Maria Skyline Green Hom 
Old Grade WynochecRes Gordy Bluff Skywalkcr RandaUsalado 
Median 8u ck Stevens Norm Ball South Pu&on Ryan Wapiti 
Stalwart Sugar Cube Square Clare Sugar Maple ,Beamer 712 
$craps Winriv. Berry Bushel Sulphur : 'Canal 606 

. Boyd Creek I Spur Trigger CODdon Carr. Uncle Condon ,Fonnader 103 
Clear Creek I Lobster Fivcmile Flume Upper M~Leod ' formader 717 
Camel FalherOak Franklin Ridge BcnnerBunch Uppcncn 002 
Not Bad I Taylor Ranch Indian Hook Grass Hula Wapiti 30S 
Deodar I . Toastberry Lower Baile)' Oreen Apple Whee lock 403 
You Who 

.' . ., 
~ 

enClosure 

11 

3 1 

NT 
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•. AG!NCVR.v.W DMPT'- • NIAll ~ OIITrusuTIOH to ~Aewtr:.Y,nUQtlt&· . .... . WU"~INuu~UYE T 
PREDECISIONAL 

USaIeI 
litt Iyal,"'" for "SO ,"'or Marbled MgmltS .nsler tb. UA. 

'Selel 
Hot EvalDt"" NSO Critical gab'Ia' aM Mtr1p1c4 MMmk' 
.. I· . . . 1 . 

Twin Horse 01.11a Wi.... . 0iIinCy ROId .' Cataco c.. BoulderKrab i Garden 

6S.1es 
Not EnIMlted (or NSO Critical Hahltlt 

Head Nita South Nita First 

4 Sa ... 
Not EDlu,tcd for Marbled M.mlst 

5winllonl inDina 
(Modified u the 

Elk Fork 

Jt.escislioft BII ) 

3 Sa_ 
Not Inlgated for NSO. NSQ Critical U,bltallDd Marbled Murrel,t 

Whitt's End Mr. Rogers 

.. ~ : .".. -. .,...~'~":. 

• Sales 
Not ED'Plted (or NSO lid NSQ Critical H,bltat 

Anolhcr FairView Jofrer'1 Revcnae Pond View 

, : 

... 
. Enclosure 

I~ 

I 

I -

I 

.} 

. ! ~-, I . . 

1 
t. 
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, ·'·W KlHCI DOCUM 
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Me hoclololY Summary Ior-i~Ifl.I'REO Review of'121-1\ ,D~~~aNAL 
Subject to the Rescission 8U1 

Oven'1cw 

NT 

The initial liven the REO was to dereimine which sales need subsequent review to assess the 
potential for pacta CO LRMPt·ameaded by the NFP. Throulh the efl'ons or the IDlCtqenc:y 
Ilcsclssion-B II Aqal)'~. Tam. 120 timber sales were identified that are both releatecl by the Rescl ion 
Bill (as int reted by Judge Hogan) aDd within the aeopphie area covered by the NfP. Two 
additional sal (Twin Horse. Olalla Wildcat) were added to this list on January 10. 1996. as a result of 
Judge Hogan s "high bidder" ruling. brinling to 122 the tow list of sales considered in the REO 
review. 

Using the ca gories of timber ales described in the ROD (paaes 13·1 S) these saI~ faU generally in 0 
five groups losure I). Recoanizin& that a number of timber sales were in various stages of desi 
advertiscmen offer, and.ward U of the May 19, 1994 (effective datc~ the ROD Specified which N P 
Standards GuideliDes (S&Os) or other environmcntal requirements (e.g., "aq~c screensj wo d 
apply to sal currendy in the timber sale pipeline. M a result of Judge Hogan's (October 17, 1995) 
ruling on the pe of the RacissioD Bill, • nUl1lbez of sales offered but not awarded between Octo r 
23, 1989, 'July 2S, 1995, WCR --resurrected." In most cases, these ~WTCCtcd" sales had been ld 
prior to the R {) effective date but had subsequently been canceled or with<lrAwn for various n:aso 
and. thus. not been modified to make them consistent with the S&Gs or other pertinent 
requit':ments (e.I., "aquatic screeasj ~bed in the ROD. . . 

Our :-eview 0 the 122 consisted of three steps. First. we c:onsidcred whether effects fro~ any or all 22 
sale!'" had been know at the time, would· have changed cbe analy~ of alternatives in the final 
Supplemen EnvironmCDtallmpad StattmeDt (FSEIS). lbIsapproacll·b described below. Seco 
we applied -UYS" to dderminc which sales were consistent with ROD direction for timbel' sal 
the pipeline losure 6) aDd which sales met pertinent ESA requirements, including biological 
opirjon CD' omental baselines (Enclosure 7). Salea would need to pass each oftbe:se three steps 
before we co d determine that their effects 'Wa'C previously considered in the en~nmenta1 baser 
and cons' t with ROD direction. 

TI-Js REO Ie • ew n:coanius the uncc:rtainty of current sale status of as a result of the Rescission Bi 
requirement release sales.-with DO change in originally advertised terms, volumes, and bid pria' 
Most una sales that bad previou$ly been modified based on SctGs, aquatic reviews, or biolo . cal 
opinions arc iog awardod in accordance with the original sale terms., not as they were modified. t 
the same tim the agencies are pursuing bilataal DClodations with timber purc~ to seek mili1r· on 
measures or a1te~ve volume tbal would reduce-sale impacts to listed species and aquatic 
resources. not necessarily return the sale to the originally modified condition or make it consi t 
with the RO ' S&Gs. In cases where we bid no current information on the status of particular sale 
modi flcatio • we assumed that the aIcs are not consistent wilh the ROD and/or are not in the 
biological 0 nion baseline. The agencies will getc{I 10 review the enclosed sale results and dctcrmi 

. 'the·current tus of each sale as 0 ~~b. I s..J~ using the best avai~.e information to help us 
further ·refi our conclusionS (i. ., determine which sales will be harvested as originally modified 0 

otherwise m iflCd to be -coRSis t whh the ROD and bio10Sical opinions). 

~"; , 'if' I-

. '. . ~ 
.. . 

. 

,} ,. J 
.! 

i . 

,,/ -,. 
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FSEIS ,,' .'~ :., :. -- .. ,. , "REDECfSIONA 
The FSEIS InldatOct to Iddress the humin Iftd environmental needllOlVcd by Federal Forests 0 
the Pacific N west aftd northern Callfomia. A IVIIe&Y was developed to providb laneS rnanaaem t 
direction 10 aLM and the FS that comprises a comprehensive ecosystem inanalemcnt plan. One 
drivina focus for the anIlysis wumc need 10 comply with the reaulalions lmple~tinllhe Nati 
Forest e~ Act ICqUiremenli ror species viability. I 

. . ~ 'by REO was intended 10 acldress lhc butc question of Whe~ the harvest 0 
uld affeCt the analyses and conclusions presented In t~ FSEIS. : ' 

Thc FSEIS ysis compared differing Icvcls orlat~successional habitat protection across the 
landscape in reaional analysis encompassing over 24 million acres of federal ownership. 
Management irection was incorporated into the FSEIS to ensure adequate protection for species' 
habitats as th landscape was manipulated to satisfy other multiple-usc requircments of Federal For t 
lands. In the EMA T species analysis there was a direct conelation between amounts of late· 
successional abitat protected and the likely outcomes for species viability. More late-successional 
habitat equa to a ~Ucr likelihood of maintaining adequate populations of species associated with 
late-successi nat forests. 

The ~ority f apecies assessed ~ judged adequately provided for in Alternative 9 based on the 
and analysis the regional scaJc. Because ihc analysis was intmded to wciah very quic:tty the relat 
differences the alternatives across llarJe biorcgion, the analyses necessarily bad I general, 
lcvel ofprec ion. ~ a result, the resoJution oCtbe data used in the general FSEIS analysis would 11 t 
be abJe to d~ differences in' the potential effects orthe acrcaae of the 122 sales' (refer to Ene 8 
discussion of GIS data). ; 

However, a n~bcr of species addrc:sscd in the FSEIS (presented in detail in AppendiX J2 and 
swnmarizI:d accJ:.., Chapter 3&4) required additioual.analysis and treatment at a more site-specific scalc 
achie'le Ie I.SSUJaDCCI of species pc:nlstcace und~ Alkmative 9. The ratinp of these spcci 
would not ~ u. result oflhese sales, except for those species whose final dc1crmination was 
influenced b~ immediate siliHpecific mitiptioD In Cbe fonn ofprot,ection of known sites (see SU1"¥ 
and Managc iscussion in Enclosure 8). -

Between the SElS and the FSElS the size of die Late-Sucx:essional Raerves (LSR) and Riparian 
Reserves increased by. total of 77S,OCIJ acres (371,000 and 397,000 acres respectively; ROD 
page 29). 1b amoUDl oflatHucccssioaal habitat in reservcs (LSR. riparian. known owl activity 
centers) was creased by 240.900 acreS between the DSEIS IDd FSElS for a total of 6,864,000 ac 
The ROD ex ressly recognized that these increases more than ofTsd the approximately 26,000 acres 
previously so d and a~ or sold and unawardcd timber sales located in LSRs (ROD page 13), S 

estimate of ~e acra iii LSRs assumed in Ibe ROD is less than. the acreage of the 122 sales reviewed by 
REO (appro:~maCC1Y 1,000 eens). We should note that additional sales, nol within the REO review, 
havc also ned within LSRs since 1he signing of the ROD. The acreage and impacts of these sal 
is also wile acreage estimates for the ROD sold sales eli_ion. These other sal .. have not n 
.ihcl~ed. in REO review because they were not ~ssion Bill sales. 

.. 
For these ns. described in more detail in Enclosure a (not yct written), we concluded that the 
results of re~al analysis of the type represented by the FSEIS would Dot vary in most cases givcn 
potent.ial rei of all 122 sales. The remaining exception, for specics which arc not covered by thc 
~an&ered pecj~ Act. ~ die known sites of Stratcgy 1 Survey and Manage species. Thc' ratings 
'lb~ s~.cs wnUnst.nt upon the immcdif:tc tpro~-tiori'of these sites. ··if ~ucha sicc OCC~ wi 
h8lV~1 unit f these timber sales, additional analysis would De appropriate. . . 

Enclosure 4-2 
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'. " 1INIW00000e elUAll &Mr 0IInIIIun0N TO IIIMtALAOIHC'''''a.i)OC lENT . . . , IG~ClIO 

Based on thi ~natlOn tor tho ~ty of..-.cles analyzed fA the FSEiS. tbi-~ orrhe 
lEO review focused on determlnlna whecher .. or the 122 sales have previously been IDeI 
In the envlro mental baseline for the ROD bioJoalc:al opinion and whed\er they were conaistent with 
ROD impl . tatlon direction for timber Illes In 1bc pipeline. 

Record 0/0. ilion ' , 
The ROD am cd, or was Ialct incorporated into.manaaement plans (or 17 N81ional Forests and 6 
Bureau of Manaael'nent Districts. The NFP s.tCi11lC substanlialJy different I'rom ~ in prio 
plans, Mo cr.- the Nfl' calls for I number of analyses prior tD cawn ~ su~uent dedsions. 
The ROD p ides that timber sales offered and aWllded after che ROD effective ~tc must meet all 
S&OI. but al WI sales previously offered though unawarded to proceed without t\4lly complyina wi 
all NFP S&'G as long as they met other specltRd requirements. for example. ccr1ain categories of 
sales were uircd to be reviewed and adjusted, illlCCOrdance with criteria (cere"'" CD as "aquatic 
screensj eloped by Forest Ecosystem Management Assessment Team (FEMAn scientists to 
eliminate or itigate long-term. unacceptable adverse effects to riparian and aquatic ecosystems. 

The REO de loped a key (Enclosure 6) to sort the 122 sales and detemUne which ROD rcquiRmcn 
(S&Gs or" tie sc:recnsj, ifany, each sale must meet. Sales that were (or will be) harvested iD 
accorda."l<:e til the ROD requirements were uswned to be consistent with the ROD implcmcDtadon 
direction for ~IUII;OI sales in the pipeline. Based OIllvailable information, the REO cIctcnnined!bat 9 
sales are co t with ROD direction, and therefore require DO further review reprcSing ROD 
compliance. use of the uncertainty reprding CU"I'CDt aalc modification status as dacribcd 0UIIlI ..... _ 

the REO was Ie to clearly determine whether 34 sales are in compliance with the mquln:meat Co 
aquatic iCree review and adjustment and whether 29 sales are in compliance with the ROD S&0s. 
These 63 sal need further agency review CD verify their cwrcct status as it relates to compliance wi 
ROD dir«tio 

The biologi opinion on the FSEIS addre$sed effcds oftbc NFP on listed species. ~ biolOJical ,'. ':':'-~",;: 
opinion speci od as,one ofits assumptions·that sales ItiU in Endangered Species Act (ESA) Section t;. .. 

I 

j: 

Biological ~IDIO. . . .' :;_~'.'r~.~({~~· 

consu:~on D the date ofthc biologi~ opinion were DOt part orthc,cnvironmen~ baseline. Tbe : .~ 
biolo[,ic:al op~.on addressed thtcc items of particular interest 10 us: 1) the effects qfdle NfP on the .' 
nortb::m spo owl (NSO). 2) the effects of the NFP on critical habitat for the NSO, and 3) the em ' 
of th,-,' NFP 0 the marbled murreJet. Critical habitat, bas not been finally designated for the marbled :. 
murr-:-iet. No of the eoas1aJ saJmonid species within Ibe NFP area had been propOsed for 1isting on 
the j( ODe tivc date and. therefore, ~ not addressed in the biological opinion. li.was . 
that the NFP id not affect By of chc currently listed Snake River and Sacramento River salmon 
species.' . 

In order U) de ermine whether each of the 122 &&Ies bad md all pertinent ESA requirements and 
included in environmental blscline for the biological opinion. the REO developed a key to 50rt 
Sales (Enclos rc 7). Using the best available infonnation. we determined that 32 sales fully meet all 
£SA requi ents and arc included in the biological opinion baseline (or the NSO, NSO critical habi to 
and marb1ed ~lel· The remaining sales either need to be·added to the biological opinion baselin 
for the NSO. so critical habitat. and/or marbled munelel' or have remaining units with know 10 be 
nesting owls r mun-elets and were considered to jeopardize lhc continued existence of the species if 
harvested. i 

. , 
-0' • 

•• 1 
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REGIONAL ECOSVSTEM OFFICE 
m .. .. ,.o ... JGJ =::tap fnOI.]AJ 

~ FAX: .tOJ.UU212 

DATE: 16. 1996 

To: To TuchInann. Office orfo~ ~ Economic Development 

FRO/ol' Do aid R. Knowles. Executive Di_lI" f)rt1, K~J' 
SUBJECT: O\' . cw of the Actions to Respond to Timber Sales 

Per our di cussion, below is 811 overview of the actions that may be necessary to respond to limbe 
sales even ually harvested as a result of section 200 1 (k) of the Rescission Act. . 

I want [0 dial we an not abJe at this time to propo$C how to respond to an action whose 
dimensio arc: not yet clear. The fonowing, therefore. should be thou,ht of as an opcniol set of 
issues e..'ld topics for discussion purposes. 

At the app priatc time (i.e... wbca the litisation has run its cowse., and all possible legislative or 
adr.lbi~ve actions to reduce the effects ofthc Rescission Act have been taken), we will be abl to 
det,"tmine the following ectioas are needed and. UIO, how to prooced and subject to what 
sch;~ule: 

-I Do we need to suppJemcnt our prior NEPA documentation, or are the cff'ects within til 
ranae ofprcviously considered altemati~ 

Do we need to initiate, or reinitiatc, consultation under the £SA. or is the original 
bio~ogical opinion still valid? I 

- 'Do we need to take any actions to ensure continued consistency with NFMA. includin 
viability if appropiate? 

For each the above issues, Ibc following provides I brief discussion of ways to dctcnnine if 
is a need r additional analyses, aDd If ~ what time and resources are likely to be needed to 
complete uch an effort. 

NEPA 

Accordin to the National EnvironmentaJ Policy Act (NEP A)rcgulations at 40 CPR I S02.9( eX I) 
agencies I prepare supplements to environmental impact statements (£15s) when then: are 
·s.ubstan~ chanaes in ~ proposed action." or "CtJherc are significant new circwnstances or 
infonnati In rclevanl to envUomncnrar c:onccms and bcorinc on the proposed action or ils impacts • 

.. ... , . ., 
'I '0, 

. . " 
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,~,a ,:.: 

When untcrlna ohanpa« DeW lArorinadon, abe &It .., II to analyze chat Inf'otmIdon Or 
chanaed c or ICdoG 10 determine if'it is subItantIaI or llplficant. ~ an example. 
Forest S 'ce NEPA procedura II FSH 1909.15, NCdoa 11.1. require the raponsible ofIlCial, 
• review b 1ft katefdilclpllnlry team. to determine If' a supplement or revision 10 ~ £IS II 
necessat)'. If the raponslble officiaJ detmnincs that • .",.,aemem ~ revision is not necessary, t 
results of ~view are cIoeumenIecf and filed. The o1bcr lIencies inVolved with the Northwest 
Forest PI have .. imllar procodurw. ' 

, . 
A decisio to revise Or IUppJement the ElS typically launcheI. minimum of a Y~I work, and ' 
usually m reo Experience has shown that once I revision or supplement is initiated. it is difficult 
restrict the issue 10 the concern that initiated the reviJion or supplement. i 
NEMA 

! 

A princi' concern behind the Northwest Forest Plan wu compliance with the ~ational Forest 
Managem at Act (NFMA) and specifically the requirement in iu planning regul..uons at 36 CFR 
219.19 to ainlain viable populations of native vertebrates. 

With new formation or changed circumstances, there is the possibility that NFMA's requircme to 
provide fo • divcnity of plant aod animal communities would foresocably be at risk. The degree r 
risk would be evaluated "'ina 1be review process used to dctcnnine the need to revise or IUpp t 
the ElS. I it is determined by the responsible official that the changes arc significant. an BmIend:~:rt 
or revisio to the Forest Plan is bepn. 

, 
~: 
.. , 

OW' expcri . to date is that ~ revisioD of. Forest PlaD for a NatioDBl Forest requires a minim of '~: '::1", 
2 years.' luding the preparation of an EIS. ;:; . 

',.: . 

£SA ' .. ; .::,~ ,:,;\~:.~;;~':'" 

gulalions o( the Endangered Species Act outline four general conditions (or reinitia . 
ultation: 

, 

<a> if ew information reveaJs effects o(lhe action that may affect listed species or critical ~' 
it&t in a manner or 10 an extent not JRViously considered. 

(b) action Is modified in a manner causina adverse effects 10 listed species or critical bab' 
t previously considered. ' 

(c) • ew SPCC~~ is listed or critical habitat designated that may be affected by the action, or 

(d) amount or extent ofinciden181 take is exceeded. 

6191ly 
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I. 

3. A. 

... ·;~;;:\~;t;i.'~f~.j?~1'.)!}'&;i;:,~,ij!r~>.;·'· .1·.·~-;:::JM£~f, 
y~~_ti ....... UMrroimu.uno..lO~A-olHd~~ 

. ·>::;o·Y., .. ::1~.~~:.~:~:. ':' .. :~ ~ ::.~" . ~.~. . ~; ..... :i.' j.-: .: .... < >',:' . :~.: .. ~~~~~:I .. _: ~ ~ ". ~. : ,;,.' :"~ ,," ._ 
Rt!ctJn/ PI D~cbIDIiKtY lor DettnnIaIDI WIIleli TImber SaleS Releaaed b->, tile 

Rue ilon Billabould be Analyzed for Eft'ects to the Northwest Forat Plan 

PA:1E 21 

•• &he u1 within the Rescission billlan&uaae? 
No 00 to 6. A. (sales not subject 10 NFl' - Rescission Bill analysis) 
Yes 00102. (ranae orthe northern spotted owl review) 

WORKING 0 UMENT 
PR,EDECISIO AL 

II dlC... in the ~ orlbe N~m SJ)Otted Owl? ' 
No 00 to 6. 8. r'Eastsidew saJes'donotaffcct NFP; DOl subject to REO review) 
Yes 00 to 3. A. (categories oftimbcr sales and assumptions for each category in NFP RO ,pp 

13-14 - l.A. to 3. D.). 

NFP MlnlNSO naal In RmiuloQ Bill An,mi, 

forest $eryice- 71 sales Bureau orland M'nessmcn(- 44 sales 
I 

§gJ~~~laImJ~~: Was sale sold and awarded prior to ~ effective date or the ROD. 19 ay 
94. ' 

No ·00 to 3. B. (review for sales offered after ROD effective date) . 
Yes Go to 3. A. 1. (key watershed and/or roadJess area review) . 

Sllg lold IDd 11!ltded grig[ 1st tb~ ta~dvs dll~ I(lb~ RQQ 
faresl Servi" 
Abes Wren Fish Sto Indian liook =ket f~ Anchovy . Fivemilc1:lume Jack 
Beamer 712 Foland Rid Lobster SoUth Paxton Uncle Cond " formader ,\3 Benner Bunch Lower Baile)' ~T~ Upper Me: 

.... J = BUlhel Fonnader717 MviaS'Il.linc Square ~~S Creek Franklin Ridge Med· ~ Stalwart apltl30 
Cainel ~ NonhWlBalJ ' &cvcu' West Sou ry'. " 

Canal 606 Ooidy 81uft" Not Bad Su&ar~1e WMd~f CJearCreek Gras Hula Old Grade S:r,;CU Winriver 
Condon Carriage GroenNtPlo Randallsalado Su ur W~hce 
Deodar GreenHOrn Redlick Taylor Ranch You Who 
Father Oak tIoneytnIc R)-an Wapid Tap Zan ita 

.BW AROne I 
3. A. I. W sale awarded prior to ~ember 1993 and in a key watershed and/or roadless area? 

o • 00 to 3. A. 2. (LSR review) . , 

Forest Service 

Abes Wren', 
Ar~oyy. , 
Beamer 7J2 
Boyd Creek 
Clear Creek 
father Oak 
Fis~ Story 

, .. ~Lt1 
none ' 

es - Go to 4. A. (aquatic revicw) , 

Fonnlder 103 
Formedor 117 
Franklin Ridge 
a-Se ' 
Honeytree 
Indian Hook 
Jack 

Maria Skyline; 
Median Buyback 
Nonh San 
Not Bad 
Old Oracle 
Randallsalado 

? ,., 

Redlick. 

~h'Paxton 
SLalwart 
Sulphur 
Toastberry 

Uppenen 0 2 
Wheelock 3 
Winrivcr 
Wynoc:hce C$ 

You Who 
Zan ita 

r.:' __ I __ .. _.,. 

, · · · 



·flL7 ~.~ ~~;." ; ·-;.~!v:'1~~~Je~~'~~-.;Wi·",.".·}~~7J: r:':;'~f"·~.:f~'·':";J' , ...... ' ":'.~;:;:>;~ .~ 22 
.' '..; \'q ,~~~:?;.~~i~M~~;k{1itf{ff':fx~~'fl~~~~.1~;:' . i:' '.' };;,:;~~,i,,) .. 

. • MMlWDIWIr- • fILIAII UfIIf _tlUICI\"IONTO IIIINnAL A.O_ PIRIONNIL • 

3. A. 2. ..k,"~i~~~'~I~land 19 _" and lD. LS~WORK1NCI''''"' MID 
- 00 to 6. 0. (salel __ etent wiIh ROD ~ I" 

.(]O to ~ a.(LSR...., ", . : j PAEDECISIO 

5,1. ""rd" htCww September 1991',. 19 Me .. and In ~ LSR 

. .. ": . . ,!: .:-

3. B. ' ":, Was sale o~ (offcred means ~Icr') after 19 May 94, 
e R D vc c, -,', ' ". , . 

No - 00 to 3. C. (unawarded sale review) 
Y • 00 to S. (ROD slanCfatds and guidelines (5&01) review) 

Sa'" o«eM after J 9 May 9. ROD .aestjy.J date 

Ca,~r!1s 
: Into which of the following caleSories docs the unawardodsale fall? , • j 

~DJIAliL.JIUDlt:dl!IL.JIUIW2JI.UUlUrlU.~W·iU..IIIJIS.:- Go to 4~ A. (aquaue rev,,,) 3.e. 

3.C. 

~re$t Servics 
• 01& 

W'rlack Jack 
90 Pitcher Perfect 'Thin 
90 Roman Dunn ( its 
1.2;3) 

Bear Air (uni&s 1;2) 
BiS Winds 
canton Creek II 

Honc8yars 

Hoxie GritTln 
SummitCnek 
Swinl1o& Thin 

i 
. Rod 90 

TexasOulch 
Upper Renhaven 
Yellow Cr. Mtn. 

.. . 
3. C.I. ~~~~UB~~~~~~~~~~UK·Goto5.~ODS&OSRMW) 

row Service 
'lone 

91 L Dudley's S 
91 Miller's V' 
Another fairY' 
Battle Axe 
Birdseye Rogue 
Camp 

3. D. 

Forest Scryice BW 
none none 

«;heny Tree Plum 
Comer Sock Ctazyr. 
DaIIi Dora 
Dead Middleman 
DeepCrcck 

.. 

Golden Sucker 
Jeffer's ReveRIe 
Uckll 
Lobster Hill 
Lost Sock (units3; 4) 
Marten Power 

2. 1 

Nor1fa Fork Chetco 
(units 1.; 2J.4.s.6) 
Park~8uin 
Pond View 
PP&U 
Rocky Road 

Shady' 
Tobe West 
Ugly Eckley 
Wren on DOubt 
(units 1,4,6; 2) S,7) 
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'0 
" 

1& 

fgml Seryls;c 

Boulder Krab 
CaracoCat 
Cowboy 

BJ..M 
Chaney Road 

Elk Fork 
Fitll 
Oardcn 

Olalla Wildcat 

Holdaway 2 
Luc 

Twin Hone 

Mr, Rosers 
Hila 

Whitt's F..nd 

Prona 
Rocky 
Soudi Nira 

.' ~':. . " . ; 

UMENT 
AL 

• ': Wu the sale eyal,uated, using ~ F~MA T ~lCluatic screens"? 
to 4. A.l. (RescISSIon Bill mOdificatIOn review) _ . 

010 .. A. I. (review aquatic screen results) 

Slip mimed pith oddna.".gy.tls 'Creen." 
fwest Service 
Abca Wren 
Anchovy 
Bcamer712 
Boyd Cleek 
C1earCrcek 
Father Oak 
Fish Story 

Fonnadcr 103 
Fonnador 717 
Franklin Ridse 
Gase 

~ 
Indian:C 

Jack 
Maria Skyline 
Median Buyback 
North Ball 
Not Bad 
OIdOrade 
RandallsaJado 

Red 90 
Redlick 

~PlX1On 
Stalwart 
Sulphur 

IB8Uf!I.YB,_~rJ~d ianaament 
&IR.OII. ..a Boar Air (units 1;2) 

90 Pitcher Pcrfi Thin Bi Winds 
Hoxie Griffin 
Summit Creek 
Swiftllol Thin 90 Roman DuM 0 c:.ton Creek n 

(unia 1,2;]) 

Toastbeny 
Up~OO 
Wheelock4 3 
Winriver 
Wynoehee 
You Who 
Zan ita 

TexuGulch 
o Upper Renhaven 
Yellow Cr. Mtn. 

4. A. 1 Did the sale --pass" the aquatic screens with DO 8djustments required? 
No • Go to 4. A" 1. (verify adjustments·to sales) 
Yes • Into which of the followmg catejories does the sale fall? 

forest Seryics ;: 

Aba Wren FllherOak. Mari. SkfJlinc $c:n.ps Winriver 
Anchov)' Fonna.der 103 North Sa I Stalwan WynOC:harCS 
Boyd Creek Formador 717 Nota.d Sulphur You Who 
Clear Creek Indian~ Old Orade 

j 

In.M .. I . 
none 

0' . ' 
': 
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For;at Setyi" 
- none 

JlLY 

I. aJadEJaek ' 
90 Pitcher P 

, to 'Roman Dunn Swinll~ Thin 
(units 1.2;3) Bear Ait(uniu 1;2) 

Canton Creek II 
Hoxie Otiffin 

, ' , 

Upper Renh en 
Yellow Cr. ai. 

4 A. 2. Was \he sale adjusted by the aquatic screens to eliminate or mitigate ad~crse 
effects on ri~an and aquatic habitatl? ' 

Df ~, 
~:. ::.1-
f? winds 

4. A.3 

" 

No - 00 to 6. C. L (sale not consistent with ROD directi4ln for aquatics) 
Yes -Into which oCtile (oUowing categories does the saJe f~l? 

~e 
HoneytrOe 
Jack 

Median 8uybKk 
a.ndallsalado 
Redlick 

South Paxton 
Toastbeny 

Upperten 00 
Wheelock 1 
Zan ita 

Summit Creett Texas Gulch 

4. A. 1. L Was the sale (or will the sate be) harvested as modified by the aquatic sc: 
No • 00 10 6. C. L (sale not consistent with ROD direction for aquali 
Yes· 00 to 6. D. (sale consistent with ROD direction) 

Has ad~itional aquatic ~vie ... oftbc sale IS modified in response to the Rescission 
determined that the sale is still in compliance with the intent of the aquatic screens? 
No • 00 to 6. C. i. (sale not consistent with ROD direction for aquatics) 
Yes - Go to" D. (sale consistent with ROD direction for aquallCS) 

, . 
" . .: 

! •. ", 
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'ILY 
.•• Black Jack 
90 Pildler Pcrfcc Thin 
90 Roman Dunn 

Beat Air (units I; 2) 
Canlon Creek II 
Hoxie Griffin 

OJ.l" Wildcat 
Swin8~Thin 
Texas Qulch' 

Twin Horse 
yppu Rcnhaven 
Whitfs End 

~ru~~ljgJlIl.~l;QcU~.tiIlN~~. Irthe sale is inside an LSR. ~ it a thiMing 
Ie in accordance with the AG revIeW crileria?? 

4. D. 

£orest Ssrvjce 
none' 

5. 

o to 6. C.IL (sale not consistent with ROD direction (or LSRs) 
o to 6. D. (sale consistent with ROD direction) 

IU.M 
IhinDio~ and or S.lvqc Sales ag 1,SRI 

none 

~ttfracks 
Enjoined "'ea (need y.rificatlon th,t "lei compJy with S.C.) 

fares! Service 
none 

JlI.M 
91 L Dudley's S mmit 
91 Miller·s Vie 
Anodaer Fairvie 
Battle Axe 
Birdseye Rogue 
Camp 

c;beny Tree Plum 
Comer Sock Crazyr, 
DaM Dora 
Dead Middleman 
DeepCrcck 

Oolden Sucker 
Jeffers R.evenae 
Lick II 
Lobster Hill 
Lost Sock (uniU3;.) 
Marten Power 

North Fork Chetco 
(units I; 2.3.4.5.6) 
Park JUdge Basin ! 

Pond V"eew 
PP&.l 
Rocky Road 

.. ' 
.. 

, Shady 
Tobe West 
Ugly EckIOYt­Wren -n DO t 
(uni .. 1,4,6; ,.],S,7J 
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6. A. 

6. B. 

Sum .... .., 01 KeJ "ulll for "die ROD 

t subject to NFP • Recession Bill analysis. 

not affect NFP: not subject lO IlEO review. . " 
6. C. L . S lei not consistent with ROD direction for 8qualics (34 ..... ). 

1 
i 

I 
"I 

Sold. gnlwlntcd. uncojo'lc.. Iii- rbat hIY. "At hid agultlc min 

Forest SeQ'i" . 
Enola 

~e~Wf' 
Fish Story 
Franklin Ridg_ 

J1IJs1 
none 

tores Service ·1 
orsc;Byars 

Iff\r.nds 

Sold. a,,'ntad Illes with "mlntOI unlll 
(need verifleatioD aquatic .djustmeab Ire i.tact) 

Oase 
Honeytrac 
Jack 

Red 90 
• 

Summil Creek 

Median Buyback 
RandAllsalado 
Redlick 

South Paxton 
Toastben>' 

lJuw.rde4 Hies "resurrected" by ReKb.'on Bill that 
.!VIol coosistent with ROD dirtdlojjiO[.gultic review 

t,~~ 
CarIco Cat 
Cowboy 

IJJd 
Chancy Road 

: Elk Fork 
Fim 
Garden 

Holdaway 2 
Last 

Mr.Rogtn 
Hila 

6. C. Ii. SiCS not eOnsistcni with ROD direction for LSRs (0 .. Jea). 

Forest Service B.l.M 
none none 

. .. 6. C. iiL ~ not consistc~t with ROD direction for SctGs (19 salei). 

• I 

I I 

Sales OtIcnrcl .ftcr ROD Eft'ectjye Date 
(Deed verification that sales COlD.,.,. with S&GI) 

~raeks '0 ., 
. " 

Uppe~nOO2 
Wheelock 403 
Zanita 

Prong 
RocJ(y 
South Nita 
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" . f~~~,H:.< :'i\~k~~~~I~~~'t~~mi~~~~~~1~::.~~~1",:~~i';57'~ 
• __ •• ~IJ.r~TCI~'AI~,~ ••.•.. 

6. C. UL al. not cona1JIent with 100 direCtIon for S&Os (ooat.)." """ ""';~~WORKlNQDO MINT 

fptess Sccyig; 
none 

IW 
91L~·. 
91 MUIet·. V 
Another FaiNie 
Bartle Axe 
8ird~)'C Rope 
Camp 

6. D. 

forest Service 

Benner 8unch 
~8ushel 
Camel 
eanal606 
Condon Carriage 
Deodar 

~I:~" 
crazyrs 
Daffi Dora 
Dead Middleman 
DeepCNc:k 

. "PREOECISIONA 

00Idcn Sucbr NCM1h FOIt Chc=o I" ,- Shady . 
""JCmrri"~ , tr 1;2.3,4.5-,) . : TobeWest 

Lick II lUdae Basin ,.' Ully Eckley 
LobsCcr Hill Pond View I Wren 'n DOubt uniLS 
Losl Sock (units3; 4) pp&J . I 1.4,6; 2.3.5.7) 
MatIen rower Rocky Road 

Mistent with ROD direction for SAGs, LSRs, and aquatic review ($9 .ales) 
! 

Fivomile Flume 
Foland Ridge 
Gordy Bluff 
OrusHula 
Cireeft Apple 
Green HOrn 

Lobster 
I..oMsr Bailey 
ityan Wapill 
Skywalbr 
SpurTriger 

$quate Clare 
Stovens 
Supr~le 
SuprCube 
Taylor Rancb 

, 

Tap 
Tip~ 
Uncle Condo 
Upper Me 
Wapiti 30S 
West Bound 

~ 
~ , 
• • 
:' 

DW 
none .. J 

'. '~'~~' 
! Fomt Smice 

Abes Wren 
Anchovy 

~~ 
iJ.M 
none 

forest Seryice 
none 

BL.M 
&I Black Jack 
90 Pilcher Porn Thin 
90 Rom&ll Dunn' 
(units I~; 3) 

Father Oak 
fonnaderl03 
Fonnador 717 
Indian Hook 

Maria Skyline 
Nonh 8all 
Not 8ad 

Old Ol'lde 

~ 

, tb.t Ire .till studieD' with the 'Quade !Cmos. 

Bear Air (units I; 2) 
Canton Creek II 
Ho,de Oriffin 
Olalla Wildcat 

Swinalog Thin 
TCXlSOuleh 
Twin Hone 

Sulphur 
Winriver 
W)'noc:hce 
You Who 

Upper Rcnhavcn 
Whiu's End 
Yellow Cr. Min. 

. . . . . 
I .' 
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" 

A.I.a. e SlIe WI. pot modified under ~ Ileseissioft Bill. f 

Comer Sock 
en!},"s 
DaffiDora 
Lobster Hilt 
Lost Sock 
Nonb Fork Chet 
Ugly Eckley 

Wren In Doubt 
Cal Traeb 
Marten Power B'rd 0 __ 

ck,ld~~ 
Lick Il 

BauieAu 
Dead Middleman 
~TreePlum 
RockyRo.d 
91 LOwer Dudley 
Doepen.k 

Holdaway 2 
Enola 
%anita 
Jack 
Redlick 
HancyTree 

'Gap 
Red 90 
Hone Byars 
Aba Wren 
Anchovy 
Tip 
TipTop 

A.I.b. e sale DI modified under the Reciuion Bill. and no 10npr consistent with £SA • 

A.I.b.1 The sale !!II modified under dao It.esciaion Bill for owls and owl ~tical habitat. 

90 Pitcher Pern Thin ShIIdy Hoxi. Griff'en PPIrJ Canton Creek I 
Camp Texas Ouieh 

A.1.b. 'The sale lDa modified und« the Ileacission Bill for owls. owl critical habitat and marbled 
murrelet. and no longer consistaat willi ESA... 

Bear Air 
81 Black Jack 

A.2. Jeopard 

Fish Story 
Old Grade 
Median Buyback 
Stalwart' 

t:')'Creek 
CIcarCreek 
Camel 
Not Bad 
Deodar 
You Who 

90 Roman Dunn 
Bil Winds 

Summit CNdc Yellow Crock Mountain Tobe Welt 
Upper Rcnhaven Patte Ilidp Basin 

was detetminecl for the marbltd munelel (5 I sales) and not consistent wi~ ESA. 

WestBo~ 
W)nOChee ReS. 
Stewns 
SuprCDe 
Wiftnvw 
S~Triuer 
LObsIer 
FatherOH 
Taylor Ranch 
'Toastberry Foland 
Ridge 

= Sluff Ball 
Square ca.re 
BomBusbol 
Conclon CarT. 
Fivemile Flume 
Franklin Riqe 
Indian Hook 
Lower Bailey 
Maria Skyline 

~Iker 
SaUdI Paxton 
=.,~Ic 
UndeCondon 
~McLcod 
Benner' Bunch 
Gtus Hula 
Oreen Apple 
OteenHom 

Randallsalado 
Ityan W iti 
Beamerf.2 
Canal 606 
FonDader 103 
fonnader 717 
Uppcr1.Cn 002 
Wapiti lOS 
Wheelock 40 

I Inronn~tion is Rot .V1i~1c from the Forea'Service to de(ermine in any of their salos were 
. mooitlCd ana me, biotrJti~ opiniW q _~ ij UK, fish and,Wildlif; Service., .' . ." . 
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a. 

Twin Hone 
Olalla Wildcat 

Chaney Road 

led 

Oarden 

salo ::1,oe ovaluued (or nonhem sponed owl critical habitat ALtho marbled rnurrelet. purs ant 
7 of c Endangered Species Act. 

a.l.b.1 The sale pa, por evaluated for not1hem spotted owl critical habitat. p~uant 10 Section 7 of e 
Endana Species ACL . 

Head Cowboy Nita South Nita First Last 

B.I.b.l Tbe _Ie ... DOt evaluated for the marbled munelcc. pursuant to Section 7 or me Endan, 
Spec' Act. . 

B.l.b .L The ale ".., not modirted under the Rescissioft Bill. 

Hiack Thin Elk fork Rocky 

B.l.b 2ob. Tho sale Dl modified under the Rescission Bill. 

Swinslona lldnn III 

B.2. The. 1!JII 'f' iocludcd in the bioJosical opinion for the HFP ROD..JIL ~sultation completed for e 
nonhem ow ~ to Section 7 of the EndaAgcred Species AcL 

B.2.a. .. Ie WM pot evaluated for northern ~ owl cridcaJ habital U4 Dot evaluated for the m led 
mum:1et. unuanl to SeetIon 7 of the Endan,ereCi Species N:L 

Whitt', End Mr. RDgcrs Proas 

sale ~ovaluated for notthem spoaed owl critical babicat I[ the marbled murrelet. pu t 
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DRAFT --------- DRAFT 

To: Chief, Forest Service DRAFT 
From: Under Secretary, NRE 

Subject: Alternative Timber Pursuant to P.L. 104-19, Section 2001 (k) (3) 

You are hereby directed to begin preparing alternative timber pursuant to P.L. 
104-19, section 2001 (k) (3), for those timber sales or sale units that meet the 
District Court's definition of section 2001 (k) (2)'s "known to be nesting" 
standard. 

To ensure the harvest of substitute timber may continue without interruption 
beyond the expiration of section 2001 (k) (1), you should provide alternative 
timber in accordance with applicable environmental and natural resource laws, 
except for competi ti ve bidding requirements. au 7 I . b 
11.£ 'ftt. Use the process outlined in the May la, 1996, declaration to the 
Court by Sterling Wilcox (copy enclosed). Any timber sales, or portions 
thereof, that are offered as alternative timber pursuant to section 2001 (k) (3) 
will meet the standards and guidelines of the applicable forest plan (i.e. the 
Northwest Forest Plan). [Optional Sentence: As needed, you may consider and 
use some volume from those sales currently prepared, or in preparation, under 
the Northwest Forest Plan.] 

All timber offered as alternative timber under section 2001 (k) (3) will be 
clearly differentiated from sales made under the probable sale quantity 
objective of the Northwest Forest Plan, and will not count against current 
allowable sale quantities. 

Please immediately issue any necessary direction to the Regional Forester to 
begin the process of preparing alternative timber. 



IN THE UNITED STATES DISTRICT.COURT 
FOR THE DISTRICT OF OREGON 

NORTHWEST FOREST RESOURCE COUNCIL, 

Plaintiff, 

v. 

DAN GLICKMAN, in his capacity as 
Secretary of Agriculture, 
BRUCE BABBITT, in his capacity as 
Secretary of the Interior 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

--------------------------------------) 

Civil No. 95-6244-HO 

DECLARATION OF 
STERLING WILCOX 

I, Sterling Wilcox, do hereby depose and say that: 

1. I am the Acting Deputy Chief of the National Forest System in the 

Washington office of the Forest Service. 

2. I understand that plaintiffs in this matter have requested that the 

Court order the Forest Service to identify alternative volume by June 1, 1996, 

for Father Oak (unit 1), Fivemile Flume (unit 4), Formader 103 (unit 1), 

Indian Hook (Units 4 & 5), Skywalker (unit 6), Sulpher (unit 4) sale units in 

which marbled murrelets are "known to be nesting" under Section 2001(k) (2) of 

the 1995 Rescissions Act and the Court's order of January 19, 1996. 

3. As stated in the Declaration of Gray F. Reynolds, March 28, 1996, 

within 60 days from such time as the Court may grant plaintiffs' request to 

release alternative timber for the 40 units subject to the Court's order of 

January 1~, 1996, the Forest Service would: 

a. identify and map the general locations of alternative timber, 

of like kind and value, on the National Forests in the Pacific Northwest 

Region of the Forest Service, outside suitable marbled murrelet nesting 

habitat and consistent with the standards and guidelines of the National 

Forest Plans, as amended by the NW Forest Plan; 

b. request the assistance of purchasers of suspended units to 

identify locations of alternative timber of like kind and value; and 

c. compare the availability of alternative timber to the kind and 



value of timber currently suspended due to nesting of threatened and , 

endangered birds. 

4. In order for the alternative timber to comply with NEPA, ESA, NFMA 

and all other laws, the Forest Service will need to prepare environmental 

documents, a process that will take a minimum of six months assuming that 

adequate resources are available and unanticipated extensive analyses are not 

necessary. Where complex circumstances are encountered, preparation of 

environmental documents has in the past taken over two years. 
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5. After the NEPA document is prepared, a 30-day comment period is 

required by 16 U.S.C. 1612 (note) and 36 C.F.R. 215.6(a), and another 30 to 60 

days is usually needed to respond to comments and prepare a d~cision document. 

If consultation or conferencing for proposed, endangered or threatened species 

is required, it can occur during this period, but "delays in consultation or 

conferencing would delay preparation of the decision document. 

6. After the environmental and decision documents are prepared, the 

decision document would be subject to administrative appeal under 36 C.F.R. 

215, a process that can require 105 days to complete. An automatic stay of 

implementation applies from the publication of a notice of decision for appeal 

until the conclusion of the appeal under 36 C.F.R. 215.10. Simultaneous with 

the appeal process period, the Forest Service can work on tree marking, 

appraisal and sale preparation activities, which would require an estimated 60 

to 90 days. 

7. After the appeal process is completed, the final contract 

modification for alternative volume can be executed, unless delayed by 

judicial review. 

8. If the sales in plaintiff's motion are given preferential treatment 

for alternative volume, the identification of the general location of 

potential alternative timber for the units they have requested could be 

assessed by June 1, 1996. The procedures in paragraphs four through seven 

would then need to be completed before the timber could be available for 

harvesting. 
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9. 'Preparation and implementation of the FY 1996, FY 1997 and FY 1998 

timber programs are utilizing all currently available personnel and resources. 

Unless additional personnel and resources are made available, preparation of 

alternative volume would divert personnel and resources from preparation and 

implementation of the FY 1996, FY 1997, and FY 1998 timber programs. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed in Washington, D.C. on May 10, 1996. 


