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May 28-31 

Draft Timeline for 
Interagency Salvage Review Activities 

Agreement on Review Goal and Objectives 

Agreement on draft letter -
o Separate letters from each agency OR a single letter signed by all 5 

agency heads 
o Agreement on content of letter 

5/30 -- working group meets to revise MOA compliance questions; 
5/31-- team members brief their agency leaders and get' review of questions 

Forest Service believes field vists are essential· to the credibility of 
this review and.would like agreement now from the other agencies that there 
will be field visits. This will allow all involved agencies to begin 
making decisions about who will be involved in the trips and schedule their 
time for target dates in early or mid-July. Details about the specific 
sites to be visited can be made once we have field input from the Reply Due 
letter. 

June 3-14 

6/2 Final revision of draft MOA compliance questions. 

6/2 or 6/3 -- Letter sent to Regional/State offices with 6/14 reply due. 

OPTIONS: 

1. Working group goes on a 3 or 4 day "trial run" field review trip to a 
national forest (and perhaps an adjacent BLM district) in the west; staff 
from agency regional/state offices of all 5 agencies join the team for an 
on-the-ground look.at one or more salvage sales to discuss how best to 
conduct the interagency review. 

OR 

2. Working group stays in Washington and works on timelines and staffing 
decisions for the field reviews. 

June 17-28 

Working group consolidates input from field offices; revises MOA compliance 
questions; identifies potential sites for field reviews and presents 
recommendations/options for OK by agency leaders; get agreement on national 
.level "questionnaire" on the MOA, and agreement on specific situations and 
locations that will be covered through field visits. 



July 1-12 

Set up field visits. 

Send our national level "questionnaire" on MOA compliance by July 1 with 
reply due July 19. 

July 15-26 

Conduct field visits. 

Begin compiling and analyzing responses to national level "questionnaire". 

July 29-August 9 

Prepare draft report. 

August 16 

Final report ready. 



NOTE: This letter would go to Regional/State offices of each of the involved 
agencies from the appropriate Washington Office agency leader. The Enclosures 
are not being sent as part of this draft; Enclosure 1 will be the final goal 
and objectives statement and Enclosure 2 will be the draft MOA questions. 

****** DRAFT 5/28/96 10:30 am ••••• 

TO: .Agency field headquarters office 

FROM: Agency head/MOA signatory 

SUBJECT: Interagency Salvage Program Review 

·REPLY DUE June x, 1996 

The interagency Memorandum of Agreement (MOA) on Timber Salvage Related 
Activities Under Public Law 104-19 commits us to a national salvage program 
review. The goal and objectives of this review (Enclosure 1) have been 
developed and agreed to by the five participating federal agencies. 

Completing this review is a high priority and your participation and 
involvement is essential to its success. To facilitate the review process, we 
have developed draft questions specific to each MOA item. The intent of these 
questions is to help determine, on a national basis, compliance with the 11 
items in the MOA. The draft questions are enclosed for your review and 
comment. (Enclosure 2) 

Along with your comments on the draft questions, we request that you provide a 
list of additional specific topics, issues, concerns, locations/situations and 
processes which you believe should be addressed through the review, including 
any situations which need clarification or have been troublesome. We further 
request that you provide information on those processes being implemented under 
the MOA which have been particularly. effective. 

All five agencies involved in implementing the MOA are responding to this 
request. An interagency working group will develop a final set of questions on 
MOA compliance based on responses from all of the agencies. There also will be 
an interagency decision on whether field reviews are needed, and if so, where 
and how they will be conducted. If field reviews are needed, we will work with 
you to ensure that they are designed and implemented in a manner which 
minimizes disruption of field units while achieving the goal and objectives of 
the review. 

Please provide your response by June X, 1996. Send your response to {insert 
name of agency contact}. If you have questions, you may contact {name} at 
{phone number and/or computer address}. 

signature 
title 

cc: all other agency signatories 



5/29/96 

Draft Interagency Salvage Review letter for field input -- (attached) 
The interagency working group proposes that the letter go from each agency 
head to that agency's Regional or State offices next week, with a reply due 
on June 14. The letter does·several things: 

1. Lets field offices know that planning has begun for a national, 
interagency review of the salvage sale program and transmits the goal 
and objectives for the review. 

2. Requests comments and edits (not responses) on a set of draft 
questions concerning compliance with the MOA. 

3. Requests a list of any additional specific topics, issues, concerns, 
locations/situations and processes which the Regional/State offices 
believe should be addressed through the rev'iew, including any 
situations which need clarification or have been troublesome. Also 
requests information on MOA processes that are particularly effective. 

4. Lets the Regional/State offices know their in~ut will be used to 
develop a final set of questions on MOA compliance and to determine 
whether field reviews are needed. 

5. Provides assurance that if field reviews are needed, the WO will work 
with field units to set up the review so as to minimize disruption 
which achieving the review goal and objectives. 

NEXT STEPS: 

The interagency team is proposing a separate letter (identical in 
content except for style protocols used by each agency) from each 
agency to its Regional/State offices in order to avoid the time delay 
which seems to be inherent when a document needs 5 signatures. If the 
agency heads prefer to do a single letter with 5 signatures, (which is 
how the August 18 letter on the MOA has handled) that decision needs 
to be made as soon as possible. 

The content of the letter needs an OK from the involved agencies. 

The working group needs to finish the next draft of the MOA compliance 
questions (target for th~s is Thursday, 5/30) so that agency 
leadership can review it and a final draft can be prepared by COB next 
Monday, June 3. The letter would go out to field offices on Monday or 
Tuesday of next week, depending on completion of the final draft of 
the MOA compliance questions. 

The Forest Service believes that the review will not have credibility 
unless it includes trips to selected field sites. We would like 
agreement now that there will be field reviews so that we can build 
them into a timeline and people's schedules, and indicate in the 
letter that there will be field reviews and ask for field input on 
specific sites to visit. 



5/29/96 

Interagency Salvage Review Goal and Objectives --

These are revised per input from CEQ last week. 

NEXT STEP: Latest draft (5/28, 5 p.m.) needs review and final OK. 

****** DRAFT 5/28/96 5:00 pm ***** 

INTERAGENCY SALVAGE REVIEW -- GOAL and OBJECTIVES 

GOAL: Conduct an objective review of compliance with the interagency 
Memorandum of Agreement (MOA) on timber salvage activities under P.L. 104-19. 

OBJECTIVES: 

1. Determine how the involved agencies are complying with the eleven items in 
the Memorandum of Agreement on Salvage Timber Sales and related guidance, 
and identify actions to enhance compliance. 

2. Determine whether the MOA has been effective in establishing processes 
necessary for achieving environmentally sound timber salvage sales. 

3. Evaluate the effectiveness and time/cost savings associated with the 
streamlined consultation process, which was developed prior to P.L. 104-19 
and incorporated in the MOA, and determine the potential applicability of 
the streamlined consultation process for future use. 

4. Identify any additional actions to further enhance interagency 
collaboration. 

s. Produce an interagency report which will provide information for agency 
decision-makers, the public, and the Congress regarding implementation of 
the MOA. 
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~ It \.. L t., t.1A. 'K-' IAk :. I ~ 'ffM~ 'fi..t..... 
The [secretary of A9ricultur~ seeks a clarific ion of this ~'flo-Or-:,aie.. 

:J e~'(...ia1? 
[date] injunction[s], directing the awar and release of 

timber sales previously 

t imher program. ~N.:..F~R"""Cc...2.."!--""'--~~_ of 

relevant 0 der[s]). The court's order int rprets section 

200l(k) (1) 0 the 1995 Rescissions Act, to 

tary to award, rele se and permit to be 

completed [identif ,~elevant sal and location). By this 

motion, federal defe~nt se s clarification of this Court's 

injunction[s] to the Forest Service can properly rely 

on the original terms of th~ ontracte to sUBpend, modify or 

canoel these part'cular timber s 

Court's 

to entertain this motion 

released pursuant to this 

2001(k). This Court haa 

Court's inherent 

enforce and clarify its own 

~ternatively, if after being presented with this issue, the 

Court determines that its previous Orders require modification to 

permit the agency's reliance on these contract terms, defendants 
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request that the Orders b@ so modified. In connection with this 

request, if the Court determines that it does not have 

jurisdiction to grant such a modification in connecclon wlth its 

enforcement authority, defendants respectfully move for a limited 

remand to allow such modification under Crateo. Inc. v. 

Intermark. Inc., 536 F.2d 862, 869 (9th Cir. 1976). 
~ i\Alt.\t ~ 

~ a_eenc evcftts Rave ~re~bed cHis meEi~/Section u. 
2001(k) (1) directs the Secretary to release and permit to"be 

"w1~ Io(t C Lt.", to 'I 1ft 

completed certain timber contracts or1ginally advertised 

terms,. II whigl:t expY'@Bsly iaeoxp9I9at;;& COAt~iUi't eexrna.l" An essential , 

component of the original contracts are those terms that 
<\0 n rnl 

authori2e modification, .suspension and termination of the -t\\""'tL SUAkM" 
",.,-=----------~~ "}. ~ 

contracts to protect national forest resources. Forest 

Se successfully has negotiaced 

to address 

issues, ith these sales. 

Accordingly. on these 

crltical. 

certain of these 

original contract expanded. An interim 

April 3, substitution of 

sale area for timber 

area in competitive bidding if 

agree. 
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\ Section 200.1. (k) (1) , s explicit incorporation of these 

contract terms provides the Secretary the necessary flexibility 

to utilize the terms as pa~t of contracc completion. While 

section 2001(k) served to resurrect these sales, their original 

terms now guide the contracts' completion. Indeed, the secreta~ry ~1 ~ 
v '-...lY1Vidt. ~ sal~ 

must. be able to continue t.8. (£elY' n contract. terms as they ~ Jw.: 
~i ~c. -h c! l ~ \1\ i "4. \ i{u. "" L... C4M. 't-tcd. / "'" t\.\: H J c..t.k :r 

~SBeRee de!1ftC tA8 sale, In light of this Court's outstanding 

1njunction[s), before th~ Secretary takes any action to implement 

these terms, defendant seeks clarification from the court that 

such action~ are permitted. Alternatively, if after 

consideration of the issues presented, modification of the orders 

is deemed necessa~y, defendant requests that the court exercise 

its inherent authority to enforce its orders to is~ue the 

appropriate modification. If necessary, defendants seek 

permission to proceed in accordance with Crateo. 1 

Statement of the Case 

Origin of Sal~s. Pursuant to Section 319 of the Department 

of the Interior and Related Agencies Appropriations Act, 1990, 

103 Stat. 745 ("Section 318"), a number of timber sales were 

proposed for the [name] National Forest by the Forest S~rvice. 

Of particular importance nere are (number] sales, named [list 

1 If the court grants this motion in the alternative, the 
Secretary would then file a motion for a limited remand with tha 
Court of Appeals for the Ninth Circuit. See Jenkins v. hittake 
Corp~, 785 F.2d 720, 722 n.2 (9th cir. 1986). 

- 3 -
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[Explain why eales did not proceed as Section 318 

[Identify any non-318 sale5 and explain why they did not 

proceed. ] 

Inconsistency of Sales with Pacific Northwest Forest Plan. 

In the years following the withdrawal of these Q41eQ, the Forest 

Service worked closely with the BLM to address the problems of 

the northern spotted owl and other elements of the old growth 

ecosystem affected by logging in the Pacific Northwest. During 

the period from 1993 through 1994, much progress was made on 

reaching a solution to the years of litigation and injunctions on 

the Paoifio Northwest forests. The Paci!1c Northwest Forest Plan 

provided a new landscape for both protection of the old-growth 

habitat and sustainable timber harvests. It remains unclear 
. l);L4Q~ wc-ll 

whether these sales were considered to be standing or harvested tu ~l wi 
. . .. .. y IA,A,. A. ~ c.-t" ..Jk..., 

during the preparation of th~s Plan. [Confirm re ~nd1v~dual ~~ if. 

sales.] The Forest Service, however, had assumed that these 

sales would not be released. [Confirm] 

'Under the Pacifio Northwest Foreet Plan, these sales could 

not go forward in their original form. The sales lie within Late 

Suocessional Reserves and Key Watersheds [check location as to 

identified sales], as those terms are defined in the Pacifio 

Northwest Plan. See Declaration of XXX. 

- 4 -
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Late Successional Reserves. A Late Successional Reserve 

("LSR") is a land allocation for reserved lands that are to be 

managed to protect and enhance conditions of laCe-successional 

and old-growth related species, including the northern spotted 

owl, as part of ecosyscem management strategy. Very limited 

timber harvesting is permitted in the LSRs, mostly thinning, 

which is only permitted if it will positively affect the reserve. 

Key Watersheds. A Key Watershed is part of a system of 

large refugia comprising watersheds that are crucial to at-risk 

fish species and stocks and provide high quality water. Timber 

harvest cannot occur in Key Watersheds without a watershed 

analysi~. No new roads are to be bulle in the unroaded portio~ 

of p·reviously inventoried roadless areas. [Identify sales' 

location in key watershed[s) and whether they have been a part of 

any aquatic strategy review.] 

To date, the Forest Service has not undertaken any review of 

these particular timber sales for their oomplianoe or non-

compliance with the Umpqua Forest Plan [or 

amended by the Pacific Northwest Plan. 

[Describe individual sales.] 

The Rescissions Act resurreccs these 

other Plan], as 
biVA""," ~""a -h A.J.~- iC- ;t il 
\-.-I.A.L - ~"'-T 1kA I i ~ kc tL.LA ~ 
rtc.t. F"""'~T ~vi u... ~c::t wvu
'flO-\.\~ h V'(lt~K TLu,~· 

abandoned sales. In 

July 1995, Congress passed the Rescissions Act. P.L. 104-l9. 

Litigation surrounding this statute began almost immediately 

after passage. 

- 5 -
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Litigation Over Section ~001 In The United 
States District court At Eugene, Oregon 

On August 8, 1995, Northwest Forest Resources Council (NFRC) 

filed a complaint seeking mandamus and a permanent injunction to 

compel the Secretaries to award and release by September 10, 

1995, "all timber sales offered prior to the date of enactment 

[of the Act] in all national forests in Oregon and Washington and 

Bureau of Land Management ("BLM") diet4"icts in western oregon." 

I@JUU I 

See Northwest Forest Resource Council v, Glickman, Civil Action 

No, 95-6244-HO. On August 22, 1995, the land management agencies 
C-(f\l\ J. v.n... 

issued their interpretation of the scope of subs@ction ~w~~ 

200l. (k) (1), explaining that the provision applies to the release 14..\1 'H. 
I \- ~Q~I 

of a set of sales that ha.d been offered pursuant to section 3l.6 V'fC;tll'1 ~ 

of the Fiscal Year 1990 Interior and Related Agencies ~T fA't.. ~wA. 4-

w\""1 w-t. ~wL 'IT 
Appropriations Act, but which had not proceeded,2 PU4"suant 0 ~"eAA... t'1A"'1 I 

this interpretation, the federal defendants opposed NFRC'S~v ~~~.~, 
~ ',.1 iV\Jtfe.uce.c.J 

challenge to subsection 2001(k) (1) on the ground that Plain~ ~~~ 

language of the statute, its legislative history, and th~~ ~~~t \~, 
GIJ \Nt, IA l~ ~lItyl i 

principle of deference to agency interpretation required that the ~ Uc.t.~; 
~\ dY..V Q"yu~r 

subsection only applied to a the discrete set of sales prepared\,ft._ 1.1 4~1 , 
. t\'fkl.~I~ 

and offered in the 13 northern spotted owl forests pursuant tOl~~~~ 
~ T 'd- 1~vi~11 
~eLVtJ. 

2 See August 22, 1995 Memorandum to Jack Ward Thomas, 
Chief of the Forest Service and Elaine Zielinski, Oregon State 
Director of BLM, from James R. Lyons, Under Secretary of 
Agrioulture, Natural Reeources and Environment and Mike Dombeck, 
Director of the BLM. 

- 6 -



04/19/96 FRI 17:52 FAX 2023050506 ENRD GEN LIT . . 

AT'l'ORREY~CLI1m'I' _. WOltZ: ~RODl1C'1' 

PRXVXLBGED /COHP:tDBHTIAL DOClJllERT 

the ecological criteria ~d prooedures specified in ~ection 318 

during the period it was in effect, fiscal year 1990. 

On September 13, 1995, this court held that Section 2001(k) 

applies to timber sales previously offered or awarded in all 

national foreste in Washington and Oregon and BLM districts in 

western Oregon up to July 27, 1995. NFRC v. Glickman, No. 95-

6244-HO (D. Or.). • on october 17, 1995, the court entered an 

order tracking the language of the Btatute that "oompelled and 

directed" the Secretary of Agriculture and the Secretary of the 

Int.p.rior, "to award, rQlease and permit to be completed in fiscal 

years 1995 and 1996, with no change in originally advertised 

terms, volumes, and bid prices, all timber sale contracts offered 

or awarded between October 1, 1990 and July 27, 1995, in any 

national forest in Oregon and washington or BLM district in 

western Oregon, except for sale units in which a threatened or 

endangered bird species is known to be nesting. II [Identify which 

sales fall under which orders described herein.] . The government l~~ 

has appealed the district court's ruling. da.K., j"",l-

- \A.d.' ~ h.v L Aft~r these order~, the Forest Service proceeded to release ~~. 

timber sales to previously identified high bidders. In one 

category of eales, however, the high bidders were either 

unwilling, unable or unqualified to take advantage of the renewed 

offer of the timber sale. In another category of sales, courts 

had previously issued injunctions preventing the award of the 
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sales, or the Forest SQrvice had rejected bids, suspended, or 

terminated sales as a result of earlier litigation. For both 

categories, the Forest Service did not pursue the award or 

release of timber sales and this was challenged in district 

court. 

At the same time, Pilchuk Audubon Society filed a separate 

complaint in this court challenging the release of a number of 

sales.that had been enjoined, cancelled or withdrawn on a number 

of grounds. 3 They argued that such sales were no longer offered 

within the .meaning of Section 2001(k) (1), and, as to certain or 

the challenged sales, it would violate the separation of powers 

prinoiple to require them to proceed in the face of an injunction 

or judicially-approved w.ithdrawal. Federal defendants agreed 

that section 200i(k) did not cover sales that had been enjoined 

for violating Section 3lS4 or were cancelled at the request of 

1 Pilchuk's complaint alleged generally ~hat cancelled 
~ales, or those that were no longer in the timber pipeline at the 
time of passage of the Act, were not subject to the Act'e award 
and release requirements~ While Pilchuk did not explicitly 
identity all the sales it deemed subject to this claim, Pilchuk 
did olearly contest the release of four sales canceled pursuant 
to stipulated dismissals, First, Last, Boulder Kr~b and Elk Fork, 
as well as specific sales that had been enjoined or subject to 
orders effectively preventing the sale from proceeding, Cowboy, 
Nita, South Nita, Garden, T1PI Tiptop and Gaterson. The 
[identify) galea at issue here appear ·to fall within Pilchuk'B 
general complaint regarding cancelled sales. Accordingly, they 
are subject to this Court's January 10, 1996 injunction. 

4 Section 318 of the Department of Interior and Related 
Agencies Appropriations Act for Fiscal Year 1990. 

- 8 -
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the high bidder oX" because t·he apparent;. high bidder was no longer 

willing or able to proceed. Giving effect to the "return of the 

bid bond" provls~on, de!endants 'did not agree with Pilchuk 

plaintiffs' claims that sales for which the agencies had rejected 

bids were not covered by section 2001(k). Defendants also 

disagreed that section 2001(k) violated the separation of powers 

principle. ] 

In re&ponse, by decision dated January 10, 1996, amended to 

address typographical errors on January 17, 1996, the court 

enjoined the Secretary of Agriculture to "immediately award, 

release and permit to be completed immediately all sales subject 

to section 2001(k) (1) as declared in this order." [Explain which 

relevant sales this order covers.] 

Following this Court's January 10 decision, the Secretary of 

Agriculture sought a sta.y of the release of all the Section 

2001(k) (l) sales covered by the Court's Janua~ 10, 1996 

injunction whose release the agency had contested. This stay 

request was denied by the Court and similarly denied by the Ninth 

Circuit. 

- 9 -
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ARGOMBHTS 

I. 

THE INJUNCTION(S] SHOULD BE 
CLARIFIED TO CONFIRM THAT 

THE SECRETARY CAN MODIFYLANB SUSPEND 
THE SUBJECT SALES PURSUANT TO THE 

ORIGINAL CONTRACT TERMS 

A. This Court Haa Authority to Clarify Ita Injunction. 

A district court .retains full jurisdiction to define the 

s~ope of an injunction issued by the court. Se~ New York State 

NOW v. Terry, 886 F. 2d 1339, 1351 (2d Cir. 1989). In particular. 

in cases such as this, where a motion for contempt has already 

been filed against the United States by plaintiff Northwest h 
\d~"" iGM. / 

Forest Resource council earlier in ·this litigation, the7seek~ 

of clarification is prudent and should be allowed. The Ninth 

Circuit has clearly stated that a district court does not lack 

jurisdiction to clarify its original injunction~~d ee e~crvie~ 
• 

co"'pliance../ Meinhold v. U.S. D.C.D., 34 F.3d 1469, 1480 n.14 

(9th Cir. 1994), citing Hoffman v. Beer Drivers Salesman's LOcal 

Union No. 888, 536 F.2d 1265, 1276 (9th Cir. 1976) (appeal from a 

supervisory order doee not divest the district court of 

jurisdiction to continue supervision of order) . 

B. By Directing That Sales Proceed Under Originally Advertised 
TermS. Section 2001(k) (~) Expressly Authorizes The secreta~ 
To Modify. Suspend Or Termin~t9 The Subjeot Sales. 

The tirst rule of statutory interpretation is that a statute 

is interpreted and applied according to its plain meaning. 

- 10 -
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Chevron U.S.A .. Inc. y. Natural ResQurces pefense Council, Inc" 

467 U.S. 637, 843 (1984). section 2001(k) (1) explicitly requires 

the award, release and completion of "contracts" .under "the 

originally advertised terms . . " The advertised terms 
, 

expressly incorporate the terms of the contracts. [confirm when 

sales are identified/attach advertisements.] Remedial terms, 

such as those authorizing modification, suspension and 

termination, are critical, long-utilized and well-known 

components of these contracts. Por·@xample, if a eOA~ragter wereL-(~t~S 
~ \'~rA... 

to be9~ft fta~ueeLiftg outeiae ERe dws!§aacea e~tt1D9 a~ea or 1QDQ~~~~~~rk
~\rt.. ~ 
~Il., 

reqlJiraQ eper8:tift~ eORdieione, Efte Forest Sep';'c::. must ee al;,le Eel. '":-- . , 
cl ,-, \.\ ""4IA.tHt -

t;aJ{e the e:ppropr1ate remeEl1al aetioae, iftehidiag, when nece:lU:ary-;--. oJ·l..c- ) 

term;nat~Q~~ If Congress had intended that these particular 

remedial provisions were to be singled out as no longer applying, 

or only applying under particular circumstances, ae in the r 
\.....Q..sUA,\si ~! W~\d..l ,so..J.d..j 

seeftario descr1bed abOv~it saeHl have expressly e€a~e~ so. 

Absent such an express exemption, one should not be 4ead into the 

statute. 
~ 

Tb. eQatraoEs, afta thy~ their terms, a~9 Qr@at~~es Qf t~ \~T~ 

Natiollil ~e~est Management A-eE (NFMl'.). 1D IT S,C. § 4~ ~ 

standing any other 
provision the same sentence as the direction that 
sales proceed under original terms, Yn the absence of an 
explicit repeal, the contract te~s, arising under NFMA should 
be iven eff id an inconsistency between law. See ~ 
~ The Glacier Bay, 944 F.2d 577, ~r. 1991 (finding 

. (continued ... ) 
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tb!a 619yrt. Aae ;E'eeeg'ft:illes, "EaJgeftey regtl1at:lol1s which ope:r:aee 

gQRsi.at8Rtly 'ItitJi seetieft 2991 (k) (1) . xemain 1ft eff&Q6. w 

~aH. 1Q Order at ~~ U~~l~z~t;on of the s~jeet eentraet terme 

ia::'GOR&ieteat with Section 2001 (k) (1~ @:he statute requirea the 

secretaries to take actions that ultimately permit the contracts 

'1 to be completed." For these galea, suspending the contracts 

followed by either modification or termination allows completion 

of that process, either through provision of substitute timber 

pursuant to the interim final rule or payment of damages provided 

under the contract, as further explained belOW] A~ ~he same 

time, the stat~t8 p~otegts the ~eGr@ta~ies' exercise of contract 

autoor;l ty from cha11en~e Hader ot.ae~ la'ltfL-

1. The Contract Terms Authorize 
Suspension of the Contracts. 

Provieion C6.01 of the subject contracts specifically 

permits the Forest Service to interrupt a purchaser's operations 

to prevent environm~ntal damage that may require contract 

modification or termination. C6.01 -- INTERRUPTION OR DELAY OF 

OPERATIONS -- provides: 

Purchaser agrees to interrupt or delay 
operations under this contract, in whole or 
in part, upon the written request of 
Concracting otticer: 

5( ••• continued) 
phrase "notwithstanding any other provision of law" is not 
dispositive where other laws are. included by reference) . 

- l2 -



04/19/96 FRI 17:54 FAX 2023050506 . . 

AT'l'OmnrY-C!l.ID'Z' -- WORK •• ODtJCl 
PI.IVILSOED/CORPIDBRTIAL DOCtJJIBRT 

(a) To p~ov.nt eeriou8 enviroumenta1 degrada
tion or resouree damage that may require 
contract modification under C8.3 or termina
tion pursuant to C8.2; 

(b) To comply with a cou~t order, issued by a 
court of competent jurisdiction; or 

(c) Upon determination of the appropriate 
Regional Forester, Forest Service, that condi
tions existing on this ~~le are the same as, 
or nearly the same as, conditions existing on 
sale{s) named~'UL~~u-AD-L~~~~~~~~~r-~ 
in (b) .... ' 

~I.b'h IJ..\I it IltM!. Tae Forest 9@rvice appx:oV'ed px:o-"ision ,C6. 61 fUL use llat:ieft 
\ \. ~ (1&", r\.. (..IMN\L 

"- d a' , y in ,JURS 1990, duZ'iAg a t j me when el:luiroRmeatal challenges to 
I""~ t~c..(' 

~~ w..\/. EederS:l timber salee were becel'l\ing more!! common alia S\19pe:A81Q;QQ of 
t~l~ 
,.1\..1..\, yvWlh""\ B.les for ewri,roJlmental raa80:R.& were beoomiag more freql:lent. 
elAM.lM'"~ ~ \- ~ ""w.{~ U~dQr !!Iueh eirC'l!'t'tlBCance.... t.his clause authorizing Buspension ot. 

\ ~. t. +h.~ , \.s / 
~~ \~ operations to protect national forest resources s~a~ an 
III \...t.v. t»." . 

d~tw~\ 

~lu.h1\. , 
The provision continuesl 
Purchaser agrees that in event of interrup
tion or delay of operations under this provi
sion, that its sole' and exclusive remedy 
shall be (1) Contract Term Adjustment pursu
ant to B8.21, or {2} when Quch an interrup
tion or delay exceeds 30 days during Normal 
Operating Season, Contract Term Adjustment 
pursuant to B8.21, plus out-of-pocket 
expenseQ incurred as a direct result of 
interruption or delay of operations under 
this provision. Out-of-pocket expenses do 
not include lost profits, replacement cost of 
timber, or any other anticipatory losses 
suffered by Purchaser. Purchaser agrees to 
provide receipts or other documentation to 
the Contracting Officer which clearly iden
tify and verify actual expenditures. 

- 13 -
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essential tool for effective timber sale contract management, an~ 

thus, a critical component of the sub'ect contracts. 

Utilization o~ Chis suspension provision is particularly 
I DoW\. 

appropriate here. Allowing these particular sales to pro~eed ~ t-h:>.ci.t, ""I 
~~ts 

betore the Forest Service can determine what modification is lr1 , l\~ 
'- ~i~k," ~ w.-..- Jk..c.l 

neceRsary or whether cancsllation i~ warranted,~asult in l I i 
~-. ,"",,0 

"serious environmental degradation or resource damage. n ~~ ~~~~"'"cJ.
~, ~~k..... 

[*Oescribe environmental problems of sales, once identified.·] 

2. The Contract Terms Authorize Modification 
or Termination of these Sales 

Suspsneion of a contract, a~ di~cuGGed above, is generally 

initially utilized to preserve the status quo before the next 

step is taken to prevent damage to resources. The contracts 

provide a number of different means for addressing the 

environmental con~erns, with associated remedies for toe 

purchaser. For example, as authorized by the suspension clause, 

the contraccing Officer can request the purchaser to delay 

operations, in whole or in part, while the Forest Servioe decideQ 

whether to modify the contract under CT8.3. Provision eTa.3 -
CONTRACT MOD+FICATION - provides, in relevant part: 

Forest Service may make modifications in Timber 
specifications in BT2.0, Transportation Facilities in 
BTS.O, or Operationa in BT6.0, or in related Special 
Provisions, to the extent that suoh ohanges are 
reasonably developed to implement Section 6 of the 
Forest and Rangeland Renewable Resources Planning Act 
of 1974, as amended and with land management plans, 
devsloped or revised thereunder. Such modifications 

- 14 -
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5h~11 be limited to requirements with which the 
Purehaser can reasonably eomp~y, , . . 

Thus, the Forest Service is authorized to modify sale 

contracta to the extent necessary to comply with l~nd management 

plans and standards and guidelines. None of the subject sales 

comply with the relevant Forest plans or applicable scandards and 

guidelines. Here, the [name] Forest Plan[s] was [were] amended to 

include the standards and guidelines of the ~acific Northwest 
I~I- iL..l 

Forest Plan. Proceeding with the [identify sales] sa.les would ] j""(CMn~~r 
Wl' t-f..\. .\ l--al-c.. -

violate several of these standards and guidelines', First, the ~eN\..t\ ~ 
y,S'? 

contemplated type of harvesting would otherwiQe not be permitted 

in a Late Successional Reserve. Second, this type of harvesting 

would not be permitted in a watershed without a watershed 

analysis. Road construction, such as that planned to enable the 

sales to go forward, would also not be permitted. [Con!irm which 

points are applicable once sales are identified.] 

Modifications under CTa.3 can take different forms. For 

example, the 8oRtra8tiH~ OffiGAr aould re~ee£ tS8 p~reAaeQ~ to '-

delay operations fUf a BeL pezioei of t,!lRfil (uJ::I.aar CT6. 01), r,:t}\ile '-
c:."",,\.!. 

the parties/attempt to work out mutually agreeable modifications~ 
........... 1A......A.'tA.j wP...:." \. " c'\ I.t ,· ., ~) ~ol .,u..lL 4M.+lc"",,~ 
I~gAt~ the new interim final ruleA OQeA meaifieations may se , 
necessary to substitute timber from outside the sale area for the 

unharvested portion of the suspended sale. 

As explained, on April 3, 1~96, the Forest service published 

an interim final rule revisin re ulations re arding 

- 15 -
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noncompetitive sales of timber based on ~he secretary of 

Agriculture's determination that extraordinary conditione exist. 

See 61 Fed. Reg. 14618 (April 3, 1996), Interim Final Rule, 

Disposal of National Forest System Timber; Modification of Timber 

Sale Contracts in Extraordina Condi t ions. The· lowa 

for~~t officers to implement modifioatione to timber sale 

contracts awarded or released pursuant to section 2001(k), by 

substituting timber from outeide the sale area specified in the 

contract for timber within the sale area, without advertisement, 

with the mutual agreement ot the purchaser. Without this 

regulation, the Forest Service was constrained by the competitive 

bidding requirement to look within the sale contract area for 

substitute timber in the event of any contract modification. 

these cases, such timber is unavailable. [Confirm. ] 

Forest Service ~g Re~in a position to provide substitute timber, 

as agreed upon by the purchaser, through the contract 

modification process.' 

I(ylJ.li 

In the absence of any such mutually agreeable solution, t1..t. tlN't11 kr'v\(..L 

under the contract terms specified, tae c08~raetiftg Officer may ~ 

rQ~]est Q81ay iB o~e~atioB8 for an inde£ini~e peIiod of eim~ 

7 XnaeeayThe agency tbas\ alreadY} sliseeee£'l:tlly utilized 
this regulation in reaching an agreement to implement mutual 
modifications of the First and Last timber sales on the Umpqua 
National Forest. Unlike the remaining timber in the First and 
Last sale units, which is in Late Successional Reserves, the 
substitute harvest units are in matrix lands, as defined in the 
Northwest Forest Strategy, on the Tiller Ranger District. 

- 16 -
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~~ the FQr8&L Sepclce aetermiHee whftt unilateral.mod1fications 

~ppropriate under the 
. ~ocl.\~ j 

Service may &YB~ wh11~ 
circumstances. For example, the Forest 

the contract is moaifie~to increase 

stream buffers to comply with standards and guidelines. Any such 

modifications that result in a reduction in available timber 

could lead to a rate redetermination to reflect resulting changes 

in the value of remaining included timber. See CT8.3, 1 1. 

In addition, contract provision C6.25 provides other 

authority for modifying, or if necessary, cancelling, contracts: 

C6.25 -- PROTECTION OF HABITAT OF ENDANGERED, THREATENED, AND 

SENSITIVE SPECIES -- states that: 

Location of areas needing special measures 
for protection of plante or animals listed as 
threatened or endangered under the Endangered 
Species Act of 1973 and R-S Sensitive Plant 

. and Animal Species List are shown on Sale 
Area Map and ident;n~ied on the ground. Mea
sures needed to protect such areas have been 
included elsewhere in this contract as 
stipulated in the List of Controlled Areas .on 
the sale Area Map. 

If pro~ee~ion measures prove inadequate, if 
other s~ch areas are discovered, or if new 
species are listed on the Endangered Species 
List, Forest Service may eitber cancel under 
C8.2 or unila~era11y modify this contract to 
provide additional protection regardless of 
when such facts become known. Discovery of 
such areas by either party shall be promptly 
reported to the other party. 

Declaration of XX. See Janicki Logging Co. v. Bruce Mateer, 42 

F.3d 561, 562 (9th Cir. ~994) (nSect1onC6.25 ot the contract 

expressly permitted the Forest Service to 'either cancel' or 

- 17 -
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'unilaterally modify [the] contract' in order to provide 

additional protection for animals that were listed either as 

threatened or endangered under the Endangered species Act, or as 

protection measures prove inadequate or areas 

needing protective measures are discovered, under the contraot 

terms, the Forest Service can unilaterally modify the contract to 

provide the necessary additional protection or cancel the 

contract. 

Here, {identify the sales] sales are in the [describe 

location], home to [identify threatened or endangered] species. 

[Include points which continue to remain relevant: First, the 

Oregon Coast Coho Salmon, which was proposed for listing as a 

threatened species on July 25, 1995, is found .there. Second, the 

Coastal cutthroat trout (resident and sea-run) is found there and 

was proposed to be listed as endangered on July 8, 19~4. As set 

forth in the Declaration of XX, on April 14, 1995, the Regional 

Forester sent a letter to each Porest, including the [name] 

National Forest, stating that any proposal to list a fish species 

automatically entitles that species to R-5 sensit·ive species 

listing.] Accordingly, contract clause C6.25, applies to these 

sales. [Explain whether particular contract is being modified or 

cancelled. ] 

- 18 -
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modifioations are made under aU/je C're. 2 

sed above, .it is equally clear that modifications 

under 

Creek 

a.ppeal 

involved a 

ment (BLM) 

of two Br,M 

suspension of the 

v. United tates, 

er sale dispute between 

~ Thomas 

Cl. 787 (1995), 

1995). That case 

e Bureau of Land Manage

the BLM's suspension 

the northern 

spotted owl. In ous contract provision, the 

Court described the LM's deliber tive process as follows: 

32 

[A]fter the nitial s pension, the ELM 
begins consul ations ith the FWS to assess 
the extent to hich ontinued harvesting 
under the cont ct ay affeot the endangered 
animal. The pu e of the suspension is 
therefore prophy tic -- suspension main
tains the status a unt~l ·an appropriate 
analysis can be ~ regarding the effect 
that continued r harvesting in the area 
may have on th gered animal. Plain-
tiff's propose inte retation of Section 41x 
would negate his ,pro hylactic purpose. It 
would permit timber ha esting to continue 
until a new survey coul be completed without 
any consid ation of the effect that such 
continued arvesting waul have on the endan
gered an' al previously id ntified on the 
contrac area. Continued h rvasting under 
such rcumstances could pot tially destroy 

e angered animal and/or i critical 
tat. This would seem precI ely the type 

o environmental harm that Secti n 41x was 
ntended to protect against. 

790-~1. This reasoning applies 

facts. [Explain once sales are 

- 19 -
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3. Contract Clause C9.2 Permits Termination Baaed on 
serious Environmental Degradation Qr IncQngi8tene~ 
With Land and ReSOurce Management Plans. 

In addition to the remedies discuBBed above, the Forest 

Service is expressly authorized under the contracts, under 

circumstances present here [confirm once sales are identifie~], 

to cancel the sale under contract provision CTS.2. Contract 

Clause Ce.2, referred to in the previously discussed contracts 

clauses, 9pecifi~ally providest 

The Chief, Forest Service, by written notice, 
may terminate this cont~act, in whole or in 
part, (1) to comply with a court order, 
regardless of whether this s~le is named in 
such an order, upon determination that the 
order would be applicable to the conditions 
existing on this Bale; or (2) upon a 
determination that the oontinuation of all or 
part of this contract would: 

(a) cause serious environmental degradation 
or resource damage; 

(b) be significantly inconsistent with land 
management plans adopted or revised in 
accoraance with Section 6 o! the Forest and 
Rangeland Renewable Resources Planning Act of 
1974, as amended; 

(c) cause serious damage to cultural 
reaources pursuant to C6.24; 

(d) jeopardize the continued existence of 
Federally listed threatened and endangered 
species or, cause unacceptable adverse 
impacts on sensitive speoies, identifiea by 
the appropriate Regional Forester. 

compensation for termination under this 
proviaion shall be calculated pursuant to 
C9.5, except; compensation for termination 
under (1) shall be calculated pursuant to 

- 20 -
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C9.S1 when included in this contract and 
compensation for termination under (2) (d) 
shall be calculated pursuant to C9.S2 when 
included in this contract. 

Thus. pursuant to C8.2(b), a Gale can be terminated for a 

number of reasons, including environmental degradation, damage to 

cultural resources, jeopardizing threatened or endangered species 

or adversely impacting sensitive species, or significant 

inconsistency with land management plans. As explained above, 

these sales are not consistent with the applicable plans. 

[Identify and explain why these particular sales require 

termination. rather than modifi~ation; any evidence that all 

other avenu~s have been exhausted.] The standards and 

guid~lines, therefore, direct that these sales should not go 

forward based on their contract terms alone. [Describe other 

~ CA\--I-a.l~"" 
~V\M~h 
-f~ 
~~k 

reasons f~r termination applicable to particular sale at issue ] 

In the event of contract termination, the contract describes 

the purchaser's remedies. See C9.S; C9.S2. If the contract is 

terminated under CS.2, pursuant to C9.S the purchaser may be 

entitled to certain out-ot-pocket expenses, the difference 

between current contract rates and rates for comparable timber, 

plus other miscellaneous expenses. If the. contract is terminated 

du~ to a determination that the contract may jeopardize the 

continued existence of a threatened or endangered species. the 

purchaser's remedies are more limited unde~ C9.52. 
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[Explain reasons for termination of particular sale and 

damages available to purchaser as part of the contract completion 

process. ] 

All of the scenarios discussed above are expressly 
(l¥lt\",.J,. ho\lM..l \~/ .~ 

authorized by the re evant contract~ aft~/aliOw ta~Rt~aets eo 
~ ~i l '"" 'fU"l.""""";.w,..,... s C.\.l.u ",,~ ..... ~ ~ I Ci\A'-'. \M.I.o.\A.i ~ cIJ 
b~e801vedtc cons; stAnt wi t h the p' .J.ll. ia~&~e aRa 

iRteRt of section 2001(k) (1). The contracts will either be 

modified to provide substitute timber, after a short euapension, 

unilaterally modified to prevent serious environmental harm with 

appropriate rate redeterminationa applied to remaining uncut 

timber, or terminated with compensation to the purchaser as 

~ ~ , ~~ ~ ~ ~; ~k :::. ~ E..rovided under the contract. ~ct~:; ,3'ir~' 51 u:; 1 es ---. J 
-\>-t.t.Q.'-A.,,- -n........ (.GM-"'-t..CT .\-t""IoM.\ Q.I.A.~'-·I~ ~"-.o..c.hc.-~,, 80 ~o dooU ~.am/(k 

~l '- s~~ c.\ ~ ( ell If .~ l) ~ +t.v 1M..1. • L', t..e"""" n., h-() 

J \\.u~ c..-\'s il.A./tIA"'-tkc.-, ~c...~ ~"'"(' ~ .J~,,~~,~ """-(v..o.-r'-l i"'1.C~~'4 
~ ~bat gYsa aeti~e are eoft9iet;ent 'el] th the statute and tb; s ~ l 

\~ \""'t.(.Ao.'1 ........ ~ ... "\ "f"\,v.. ·h .... ""'" , ~ .~ c.~h..c...c.('. ~ ~c."'~~., I r ~ 
GO'l:l:rt' S orc:!ers. ~ J. \ 
,~ l.,.~ l b¢c;CC t :~, .. oU1 Ot ·';b\:'='~t.i\~lA~' .' h h 

11-- 0.""-""-1.A.o', h" b !ltA (.10."'- tA. \tv- cttM. o.c.f, oS. \r.AhJ(, ~cl ''-'1IA-C ~ 
ALTERNATIVELY, THE ISSUES 

DISCUSSED ABOVE 
WARRANT THE COURT'S AGREEMENT TO ENTERTAIN 

OR GRANT A POSTJUDGMENT MOTION. 

If, upon examination of this issue no the 

Court, is 

vested solely or clarify the 

[date] the Secretary requests tha~ this Court 

er a motion pursuant to Crateo, Inc. v. Intermark. Inc., 
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UIi/.l.II/~b rr\l 11:,)Q .-iLL ,U~JU;)U;)Ub - . 

A'I''I'OItlrft-eLII!H'l' - - WOu paoJ)UC'l' 
,aIVILBQBD/COHPIDBHTIAL DOCOMRHT 

536 F.~d 862, 869 (9th eire 1976) (party eeeking relief f~om 

. district court'~ order, at same time order is on appeal, must 

follow procedure whe~eby first, matte~ 1s presented to district 

court for decision as to whether district court would entertain 

or grant motion seeking to alter or modify order; and second, if 

district court indicates that it would ent~rtain or grant motion, 

moving party can move forward and request limited remand from 

appellate court). 

Conclusion 

For the reaSOns Bet forth above, the Secretary of· 

Agriculture requests a clarification that 2001(k) (1), as 

interpreted by this Court, allows the agencies to rely on the 

sUbject contracts' original terms to modify, suspend or terminate 

the contracts as part ot the contract completion process. 

Alternatively, the Secretary requests this Court to modify its 

(date] injunction, or if deemed necessary, direct the parties to 

pro~ped in accordance with the Crateo procedure for obtaining a 

modification. 

Dated; 
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(~-4~ ~~~ 

~"Cl(,tS <II 

v->l V"L ", 
and hev'- (J{l 
t,tJ \J " '(l-eJ 
bP ~( ()~ S C(. J. 

thus, a critical component of the subject contracts. 

Utilization of this suspension provision is particularly 
ot' ~(,e~.s 

;M appropriate here. Allowing these particular sales to proceed \\ ~ 

,1 ~A~~ 
rtSU J~efore the Forest Service can de~rmine what modification is ~\ 

\) \ \ , f. ()~ O';t ts E' / 
~"o necessary or whether cancellation is warranted, would result ln Svra-f'" o-J, 
i)J" (. .... b t.l, IV 
(O~ "serious environmental degradation or resource damage." 0 
~ ~ ~~t~ [*Describe environmental problems of sales, once ~dentified.*l 

Jr.p .. iL ·ve. 
<r-~"'u- :'\" 

2 . The Contract Terms Authorize Modificatio~ 
or Termination of these Sales 

Suspension of a contract, as discussed above, is generally o efL,P-t 
a,\\ ~vr"" 

,,0 initially utilized to preserve the status quo before the next 

step is taken to prevent damage to resources. The contracts 

provide a nUmPer of different means for addressing the 

environmental concerns, with associated remedies for the 

purchaser. For example, as authorized by the suspension clause, 

the Contracting Officer can request the purchaser to delay 

operations, in whole or in part, while the Forest Service decides 

whether to modify the contract under eT8.3. Provision eTa.3 -

CONTRACT MODIFICATION - provides, in relevant part: 

Forest Service may make modifications in Timber 
Specifications in BT2.0, Transportation Facilities in 
BTS.-O, or Operations in BT6.0, or in related Special 
Provisions, to the extent that such changes are 
reasonably developed to implement Section 6 of the 
Forest and Rangeland Renewable Resources Planning Act 
of 1974, as amended and with land management plans, 
developed or revised thereunder. such modifications 

- 14 -
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C9.S1 when included in this contract and 
compe~sation for termination under (2) (d) 
shall be calculated pursuant to C9.S2 when 
included in this contract. 

Thus, pursuant to C8.2(b), a sale can be termina~ed for a 

number of reasons, including environmental degradation, damage to 

cultural resources, jeopardizing threatened or endangered species 

or adversely impacting sensitive species, or signific::"L~ 

inconsistency with land management plans. As explain~a above, 

these sales are not consistent with the applicable pla~3. ~J fel 
[Identify and explain why these particular sales requi:::-e .~t(·()I'V 

tha~ 1-etl~ termination, rather than modifica 'on' 
PiU~;l:::;:::=r,;Vnn(J-;uj£4 Al1 't 0 

Q other avenues have been exhauste . 

reaee!'i!l fer tenninatiQiR applicable to pe:rtieuler ~a::'e __ isslJe ) 

In the event of contract termination, the contract describes 

the purchaser's remedies. See C9.S; C9.S2. If the con~ract is 

terminated under C8. 2, . pursuant to C9. 5 the purchaser may be 

entitled to certain out-of-pocket expenses, the differe~ce 

between current contract rates and rates for comparable cimber, 

plus other miscellaneous expenses. If che contract is :erminated 

due to a determination that' the contract may jeopardize the 

continued existence of a threatened or endangered species, the 

purchaser's remedies are more limited under C9.S2. 

- 21 -
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TJ. S. DEPARTMENT OF JUS'l'rCE 
ENVIRONMENT AND NATURAL RESOURCES DIVISION 

GENERAL LITIGATION SECTION 
601 PENNSYLVANIA AVENUE, N.W. 

WASHINGTON, D.C. 20004 

FAX NUMBER (202) 305~0506 
CONFIRMATION NUMBER (202) 305-0460 

PLEASE DELIVER TO: 

To: 
Dinah Bear 

DATE: April 26, 1996 

FROM: Michelle L. Gilbert 

456-0753 

MESSAGE: Attached is the draft brief on contract 
cancellation. I apologize if you did not receive a copy last 
Friday. 

[4J 001 



TO: 
FROM: 
DATE: 

Elena ~ f)~ 
Dinah ~ 
April 2, 996 

RE: Draft Cancellation Brief 

Comments on the draft are enclosed. In the interests of saving trees, I'm not making an 
extra copy. 

I looked at SCLDF's memo again, but don't see arguments that seem important and 
appropriate in their analysis that aren't presented here. 

It dawns on me that - ironically enough - we are moving towards a factual posture that 
mirrors the legal argument that Tom and I lost last fall and that I mentioned to you in the 
context of cancellation a couple of weeks ago .... i.e., that prior to cancelling the 
contracts, we're offering alternative timber. You will recall that some of us in the western 
world believe (but were roundly overruled by DO]) that 2001(k)(3) permits the gov. to 
cancel the contracts for reasons other than t & e nesting birds. If that analysis is correct, 
then, of course, we'd have to offer replacement timber under k(3). While DO] has been 
adamant that they won't take that position, USDA - through the use of the interim final 
NFMA reg - is factually doing what it would take to invoke k(3) in this manner. 

My only point is bringing this out iow is that if/when DO] is actually arguing this, 
should a judge bring this up in a way that indicates interest in the "if for any other reason" 
language in k(3), we don't shoot ourselves in the foot by arguing that k(3) is confined to 
bird cases. I don't expect DO] to put this in the brief, hut since there are two possible 
legitimate interpretations (i.e., either going to pure cancellation under the terms of the 
contract in k(l) cases or going to k(3), offering replacement timber first and then 
cancelling) and we're setting the factual stage for both, I just think we should be conscious 
of the possible attractiveness of that alternative argument. 

I look forward to seeing the next iteration . . . . 
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INTRODUCTION 

s a clarification of this 

Court's [date] injunction[s), directing the award and release of 

certain timber sales previously withdrawn from the Forest 

Service's timber program. NFRC v. Glickman, Order (date of 

relevant order(s]). The Court's Order interprets section 

2001(k) (1) of the 1995 Rescissions Act, Pub. L. No. 104-19, to 

require the Secretary to award, release and permit to be 
t~-e C D NTnt4cT{.£) Qwct/t ~'t.d 'ttl - tf-cf\ ~~ SaJe. (5)" 

completedA[identify relevant sales and location]. By this 

motion, federal defendant seeks clarification of this Court's 

injunction(s] to assure that the Forest Service can properly rely 

on the original terms of the contracts to suspend, modify or 

cancel these particular timber sales released pursuant to this 

Court's order[s] interpreting section 2001(k}. This Court has 

jurisdiction to entertain this motion under the Court's inherent 

authority to enforce and clarify its own injunctions. 

Alternatively, if after being presented with this issue, the 

Court determines that its previous Orders require modification to 

permit the agency's reliance on these contract terms, defendants 

(4J 002 
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request that the Orders be so modified. In connection with this 

request, if the Court determines that it does not have 

jurisdiction to grant such a modification in connection with its 

enforcement authority, defendants respectfully move for a limited 

remand to allow such modification under Crateo. Inc. v, 

Intermark, Inc., 536 F.2d 862, 869 (9th Cir. 1976). 

Recent events have prompted this motion. Section 

2001(k) (1) directs the Secretary to release and permit to be 
, ,'w('fh ND ~~~IV~~ i"AI 

completed certain timber contracts ~Rael ~rigrnally advertised 

terms,p.". l.~ &Xpres S' 11' iR€ef'pe~a:Le contraCt LCl:m7. An essential 

component of the original contracts are those terms that 

authorize modification, suspension and termination of the 

contracts to pr'otect national forest resources J~.!he Forest 

,h~ f 11 h 'd 1 &0 d'£ Serv~ce success u y as negotlate mutua agreements to mo ~ y 
.I) 

certain 20 (1) sales to address si nificant environmental 
J4 e, \\p<2v eva) . 
it has been unable to do so to date with these sales. 

Accordingly, reliance on these provisions has now become 

critical. Moreover, the scope of remedies that the Forest 

Service now can provide when implementing certain of these 

original contract terms recently has been expanded. An interim 

final rule published on April 3, 1996 authorizes substitution of 

timber outside the sale area for timber within the 2001(k) sale 

area without engaging in competitive bidding if the parties 

- 2 -
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Section 2001(k) (l)'s explicit incorporation of these 

contract terms provides the secretary the necessary flexibility 

to utilize the terms as part of contract completion. ~vhile 

section 2001(k) served to resurrect these sales, their original 

terms now guide the contracts' completion. Indeed, the Secretary 

~\ r '(~~ \eQ,~ must be able to continue to rely_ on contracts terms as theYL.,in . 
~ ~~ O[ ~(o;Vtfl~cc..T.. 
:t~ essence define the sa~~ In light of this Court's outstanding 

~.~,~~ injunction[s), before the Secretary takes any action to implement 
~~d \ \..t 
~~ ~~~ these terms, defendant seeks clarification from the Court that 

eJ "\~ 
~o ~~~sUCh actions are permitted. Alternatively, if after 
\)~<Z. (v-),;. 
~~~~ consideration of the issues presented, modification of the orders 

is deemed necessary, defendant requests that the Court exercise 

its inherent authority to enforce its orders to issue the 

appropriate modification. If necessary, defendants seek 

permission to proceed in accordance with Crateo. 1 

Statement of the Case· 

origin of Sales. Pursuant to Section 318 of the Department 

of the Interior and Related Agencies Appropriations Act, 19~O, 

103 Stat. 745 ("Section 318"), a number of timber sales were 

. proposed for the [name] National Forest by the Forest Service. 

Of particular importance here are '[number} sales, named [list 

1 If the Court grants this motion in the alternative, the 
Secretary would then file a motion for a limited remand with the 
Court of Appeals for the Ninth Circuit. See Jenkins v. Whittaker 
Corp., 785 F.2d 720, 722 n.2 (9th Cir. 1986). 

- 3 -
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[Explain why sales did not proceed as section 318 

[Identify any non-3l8 sales and explain why they did not 

proceed. ] 

Inconsistency of Sales with Pacific Northwest Forest Plan. 

In the ye~rs following the withdrawal of these sales, the Forest 

Service worked closely with the BLM to address the problems of 

the northern spotted owl and other elements of the old growth 

ecosystem affected by logging in the Pacific Northwest. During 

the period from 1993 through 1994, much progress was made on 

reaching a solution to the years of litigation and injunctions on 

the Pacific Northwest forests. The Pacific Northwest Forest Plan 

provided a new landscape for both protection of the old-growth 

habitat and sustainable timber harvests. It remains unclear 

('('J O"t.C ~O{whether these sales were considered to be standing or harvested 
~<il\\4-
~~~ during the preparation of this Plan. (Confirm re individual 

V, ~q 'l 
~~\J ~11\\.) sales.] 

~~~ 
The Forest Service, however, had assumed that these 

, sales would not be released. [Confirm] 

Under,the P~cific Northwest Forest Plan, these sales could 

not go forward in their original form. The sales lie y/ithin Late 

Successional Reserves and Key Watersheds [check location as to 

'identified sales] I as those terms are defined in the Pacific 

Northwest Plan. See Declaration of XXX. 

- 4 -

141005 



04/26/96 FRI 12:45 FAX 2023050506 ENRD GEN LIT 

AfTORNEY-CLIENT -- WOkK PRODUCT 
PkrvILEGED/CONFIDENTIAL DOCUMENT 

Late Successional Reserves. A Late Successional Reserve 

("LSR") is a land allocation for reserved lands that are to be 

managed to protect and enhance conditions of late-successional 

and old-growth related species, including the northern spotted 

owl, as part of ecosystem management strategy. Very limited 

timber harvesting is permitted in the LSRs, mostly thinning, 

which is only permitted if it will positively affect the reserve. 

Key Watersheds. A Key Watershed is part of a system of 

large refugia comprising watersheds that are crucial to at-risk 

fish species and stocks and provide high quality water. Timber 

harvest cannot oCCUr in Key Watersheds without a watershed 

analysis. No new roads are to be built in the unroaded portion 

of previous~y inventoried roadless areas. [Identify sales' 

location in key watershed[s) and whether they have been a part of 

any aquatic strategy review.] 

To date, the Forest Service has not undertaken any review of 

I4J 006 

these particular timber sales for their compliance or non

compliance with the Umpqua Forest Plan [or other Plan], as~ 
( I ,'T ho n 

- l::>eC4uS~- e:! 
amended by the Pacific North'Nest Plan. ~ e u e(fL IP 1t4~ tV ~d ON 

[Describe individual sales.] f\el~~s,,·fV.!! 'A.e~ ) 
(/ (fF ~4J~ ) 

The RescIssions Act resurrects these abandoned sales. In 

July 1995, Congress passed the Rescissions Act, P.L. 104-19. 

Litigation surrounding this statute began almost immediately 

after passage. 

- 5 -
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Litigation Over Section 20.0.1 In The United 
states District Court At Eugene, Oregon 

On August 8, 1995, Northwest Forest Resources Council (NFRC) 

filed a complaint seeking mandamus and a permanent injunction to 

compel the Secretaries to award and release by September 10, 

1995, naIl timber sales offered prior to the date of enactment 

[of the Act] in all national forests in Oregon and Washington and 

Bureau of Land Management (IIBLM") districts in western Oregon. II 

~ Northwest Forest Resource Council v. Glickman, Civil Action 

No. 95-6244-HO. On August 22, 1995, the land management agencies 

issued their interpretation of the scope of subsection 

2o.01(k) (I), explaining ,that the provision applies to the release 

of a set of sales that had been offered pursuant to section 318 

of the Fiscal Year 1990. Interior and Related Agencies 

Appropriations Act, but which had not proceeded. 2 Pursuant to 

this interpretation, the federal defendants opposed NFRC's 

challenge to subsection 20o.1(k) (1) on the ground that plain 

language of the statute, its legislative history, and the 

principle of deference to agency interpretation required that the 

subsection only applied to a the discrete set of sales prepared 

and offered in the 13 northern spotted owl forests pursuant to 

2 See August 22, 1995 Memorandum to Jack Ward Thomas, 
Chief of the Forest Service and Elaine Zielinski, Oregon State 
Director of BLM, from James R. Lyons, Under Secretary of 
Agriculture, Natural Resources and Environment and Mike Dombeck, 
Director of the BLM. 

- 6 -
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the ecological criteria and procedures specified in section 318 

during the period it was in effect, fiscal year 1990, 

On September 13, 1995, this Court held that Section 2001(k) 

applies to timber sales previously offered or awarded in all 

national forests in Washington and Oregon and ELM districts in 

western Oregon up to July 27, 1995. NFRC v. Glickman, No. 95-

6244-HO (0. Or.). On October 17, 1995, the Court entered an 

order tracking the language of the statute that "compelled and 

directed" the Secretary of Agriculture and the Secretary of the 

Interior, "to award, release and permit to be completed in fiscal 

years 1995 and 1996, with no change in originally advertised 

terms, volumes, and bid prices, all timber sale contracts offered 

or awarded between October I, 1996 and July 27, 1995, in any 

national forest ln Oregon and Washington or BLM district In 

western Oregon, except for sale units in which a threatened or 

endangered bird species is known to be nesting." [Identify which 

(4]008 

sales fall under 

has appealed the 

which orders describedJ1erein.] The government 
it '{>a~ C l' R(.u c:"t' a (1Q ;VI Be! 

district court's ruling. ~e ~U IS t-1tOr I'~ to !.7l4':1. 
orders, the Forest Service prVceeded to release t7 After these 

timber sales to' previously 'identified high bidders. In one 

category of sales, however, the high bidders were either 

unwilling, unabl~ or unqualified to take advantage of the renewed 

offer of the timber sale. In another category of sales, courts 

had previously issued injunctions preventing the award of the 

- 7 -
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sales, or the Forest Service had rejected bids, suspended, or 

terminated sales as a result of earlier litigation. For both 

categories, the Forest Service did not pursue the award or 

release of timber sales and this was challenged in district 

court. 

At the same time, Pi~chuk Audubon Society filed a separate 

complaint in this Court challenging the release of a number of 

sales that had been enjoined, cance.1Ied or withdrawn on a number 

of grounds. l They argued that such sales were no longer offered 

within the meaning of Section 2001(k) (1), and, as to certain of 

the challenged sales, it would violate the separation of powers 

principle to require them to proceed in the face of an injunction 

or judicially-approved withdrawal. Federal defendants agreed 

that section 2001(k) did not cover sales that had been enjoined 

for violating Section 3184 or were cancelled at the request of 

Pilchuk's complaint alleged generally that cancelled 
sales, or those that were no longer in the timber pipeline at the 
time of passage of the Act, were not subject to the Act's award 
and release requirements. While Pilchuk did not explicitly 
identify all the sales it d~emed subject to this claim, pilchuk 
did clearly contest the release of four sales canceled pursuant 
to stipulated dismissals, First, Last, Boulder Krab and Elk Pork, 
as well as specific sales that had been enjoined or subject to 
orders effectively preventing the sale from proceeding, Cowboy, 
Nita, South Nita, Garden, Tip, Tiptop and Gaterson. The 
[identify] sales at issue here appear to fall within Pilchuk's 
general complaint regarding cancelled sales. Accordingly, they 
are subject to this Court's January 10 1 1996 injunction. 

4 Section 318 of the Department of Interior and Related 
Agencies Appropriations Act for Fiscal Year 1990. 

-·8 -
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the high bidder or because the apparent high bidder was no longer 

willing or able to proceed. Giving effect to the "return of the 

bid bond ll provision, defendants did not agree with pilchuk 

plaintiffs' claims that sales for which the agencies had rejected 

bids were not covered by section 2001(k). Defendants also 

disagreed that section 2001(k) violated the separation of powers 

principle. 

In response, by decision dated January 10, 1996, amended to 

address typographical errors on January 17, 1996, the Court 

enjoined the Secretary of Agriculture to "immediately award, 

release and permit to be completed immediately all sales subject 

to Section 2001(k) (1) as declared in this order." [Explain which 

relevant sales this order covers.] 

Following this Court's January 10 decision, the Secretary of 

Agriculture sought a stay of the release of all the Section 

2001(k) (1) sales covered by the Court's January 10, 1996 

injunction whose release the agency had contested. This stay 

request was d'enied by the Court and similarly denied by the Ninth 

circuit. 

~ 9 -
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ARGUMENTS 

I. 

THE INJUNCTION[S) SHOULD BE 
CLARIFIED TO CONFIRM THAT 

THE SECRETARY CAN MODIFY AND SUSPEND 
THE SUBJECT SALES PURSUANT TO THE 

ORIGINAL CONTRACT TERMS 

A. This Court Has Authority to Clarify Its Injunction. 

A dis~rict court retains full jurisdiction to define the 

scope of an injunction issued by the court. See New York State 

NOW v. Terry, 886 F.2d 1339, 1351 (2d Cir. 1989). In particular, 

in cases such as this, where a motion for contempt has already 

been filed against the United States by plaintiff North'. ... est 

Forest Resource Council earlier in this litigation, the seeking 

of clarification is prudent and should be allowed. The Ninth 

Circuit has clearly stated that a district court does not lack 

jurisdiction to clarify its original injunction and to supervise 

compliance. Meinhold v. U.S.D.C.D., 34 F.3d 1469, 1480 n.14 

(9th Cir. 1994), citing Hoffman v. Beer Drivers Salesman's Local 

Union No. 888, 536 F.2d 1265, 1276 (9th Cir. 1976) (appeal from a 

supervisory order does not divest the district court of 

jurisdiction to continue supervision of order) . 

B. By Directing That Sales Proceed Under Originally Advert·ised 
T~rms< Section 2001(k) (1) Expressly Authorizes The Secretary 
To Modify, Suspe~d Or Terminate The Subject Sales. 

The first rule of statutory interpretation is that a statute 

is interpreted and appl~ed according to its plain meaning. 

- 10 -
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Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 

467 U.S. 837, 843 (1984). Section 2001 (k) (1) explicitly requires 

the award, release and completion of "contracts" under "the 

originally advertised terms . . " The advertised terms 

expressly incorporate the terms of the contracts. [Confirm when 

raJ012 

tk~S 
sales are identified/attach advertisements.] Remedial terms,· .~~ ~v~S 

h h h ·· d' f « t . ., Jt' -rfA.l 
\ e1 0 vOl\-suc as t ose aut orlzlng mo 1 lea lon, suspenSlon ana ~ ~p to 

«. « « 1 1 . 1 . d d 11 k e:1 _ ~ eft-- e.s1 · termlnatlon, are crltlca, ong-utl lze an we - 'nown./ v'" l"'{'refi. \~~ 
./ e,(J \. tV· vJr2 ~ 

components of these contracts. 0:9" example, 1f a CCHtHctor we"" ~;'''1 
t~lI haIvesLiug outslde the deslgnaLed eutting area or ignorel.~ ,.j\ 

@\lio 
required ope~tj.ng conaitions, the Forest Service must be able to ,€~~I!l~ 

. , e 
~ake the apPIop!iate remedial acttons, including, whon n@cessar~ ~1e' . 

~. If Congress had intended that these particular 

remedial provisions were to be singled out as no longe~ applying, 

or only applying under particular c~rcumstances, as in the 
Coole 

scenario described above, it ~he~ld have expressly stated so. 

Absent such an express exemption, one should not be read into the 

statute. 

The contracts, and thus their terms, are creatures of the 

National Forest Management Act (NFMA), 16 U.S.C. § 472a. 5 As 

5 Section 2001(k) (1) provides IInotwithstanding any other 
provision of law". in the same sentence as the direction that 
sales proceed under original terms. In the absence of an 
explicit repeal, the contract terms, arising under NF~~, should 
be given effect to avoid an inconsistency between laws. See In 
U. The Glacier Bay, 944 F.2d 577, 581 (9th cir. 1991) (finding 

(continued ... ) 

- 11 -
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this court has recognized, " (a]gency regulations which operate 

consistently with section 2001(k) (1) . remain in effect." 

Jan. 10 Order at L21. Utilization of the subject contract terms 
c.o~,~U~~ ~ tj, 

is S-GRSl.steHt Mit!!' Section 2001 (k) (1). The star-ute requires the 

secretaries to take actions that ultimately permit the contr.acts 

lito be completed. 1I For these sales, suspending the contracts 

followed by either modification or termination allows completion 

of that process, either through provision of substitute timber 

pursuant to the interim final rule or payment of damages provided 

under the contract, as further explained below. At the same 

time, the statute protects the Secretaries' exercise of contract 

authority from challenge under other laws. 

1. The Contract Terms Authorize 
Suspension of the Contracts. 

Provision C6.01 of the subject contracts specifically 

permits the Forest Service to interrupt a purchaser's operations 

to prevent environmental damage that may require contract 

modification or termination. C6.01 -- INTERRUPTION OR DELAY OF 

OPERATIONS -- provides: 

Purchaser agrees to interrupt or delay 
operations under this contract, in whole or 
in part, upon the written request of 
Contracting Officer: . 

5( ••• continued) 
phrase "notwithstanding any other provision of law" is not 
dispositive where other laws are included by reference) . 

- 12 -
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(a) To prevent serious environmental degrada
tion or resource damage that may require 
contract modification under CS.3 or termina
tion pursuant to C8.2; 

(c) Upon 

ourt order, issued by a 
jurisdiction; or 

Regiona orest r, Forest Service, that condi
tions xisting 0 this sale are the same as, 
or early the same as, conditions existing on 
sale(s) named in an order as described 
in (b). . . 6 

The Forest Service approved provision C6.01 for use nation-

ally in June 1990, during a time when environmental challenges to 

Federal timber sales were becoming more common and suspensions of 

sales for environmental reasons were becoming more frequent. 

Under such circumstances, this clause authorizing suspension of 

operations to protect national forest resources became an 

Ii The provision continues: 
Purchaser agrees that in event of interrup
tion or delay of operations under this provi
sion, that its sole and exclusive remedy 
shall be (1) Contract Term Adjustment pursu
ant to B8.21, or (2) when such an interrup
tion or delay exceeds 30 days during Normal 
Operating Season, Contract Term Adjustment 
pursuant to B8.21, plus out-of-pocket 
expenses incurred as a direct result of 
interruption or delay of operations under 
this provision. Out-of-pocket expenses do 
not include lost profits, replacement cost 
timber, or any other anticipatory losses 
suffered by Purchaser. Purchaser agrees to 
provide receipts or other documentation to 
the Contracting Officer which clearly iden
tify and verify actual expenditures. 

- 13 -
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shall be limited to requirements with which the 
Purchaser can reasonably comply. 

Thus, the Forest Service is authorized to modify sale 

contracts to the extent necessary to comply with land management 

plans and standards and guidelines. None of the subject sales 

comply with the relevant Forest Plans or applicable standards and 

Here, the [name) Forest Planes] was [were] amended to ~~~~gUidelines. 
~ ',,"i' 

<; ~ include the standards and guidelines of the Pacific Northwest 

~/~\S F~rest Plan. Proceeding with the [identify sales] sales would 

~~ v~olate several of these standards and guidelines. First, the 

[{~ ri»'S' ... / ~ contemplated type of harvesting would otherwise not be permitted 

O~ in a Late Successional Reserve. Second, this type of harvesting 

would not be permitted in a watershed without a watershed 

analysis. Road cons~ruction, such as that planned to enable the 

sales to go forward, would also not be permitted. [Confirm which 

points are applicable once sales are identified.] 

Modifications under eT8.3 can take different forms. For 

example, the Contracting Officer could request the purchaser to 

delay operations for a set period of time (under CT6.01), while 

the parties attempt to work out mutually agreeable modifications. 

In light of the new interim final rule, such modifications may be 

necessary to substitute timber from outside the sale area for the 

unharvested portion of the suspended sale. 

AS explained, on April 3, 1996, the Forest Service published 

an interim final rule revising existing regulations regarding 

- 15 -
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noncompetitive sales of timber based on the secretary of 

Agriculture's determination that extraordinary conditions exist. 

See 61 Fed. Reg. 14618 (April 3, 1996), Interim Final Rule, 

Disposal of National Forest System Timber; Modification of Timber 

Sale Contracts in Extraordinary Conditions. The rule allows 

forest officers to implement modifications to timber sale 

contracts awarded or released pursuant to section 2001(k), by 

substituting timber from outside the sale area specified in the, 

contract for timber within the sale area, without advertisement, 

with the mutual agreement of the purchaser. Without this 

regulation, the Forest Service was constrained by the competitive 

bidding requirement to look within the sale contract area for 

substitute timber in the event of any contract modification. In 

these cases, such timber is unavailable. [Confirm.] Thus, the 

Forest Service is now in a position to provide substitute timber, 

as agreed upon by the purchaser, through the contract 

modification process.' 

In the absence of any such mutually agreeable solution, 

under the contract terms specified, the Contracting Officer may 

request delay in operations for an indefinite period of time 

7 Indeed, the agency has already successfully utilized 
this regulation in reaching an agreement to implement mutual 
modifications of the First and Last timber sales on the Umpqua 
National Forest. Unlike the remaining timber in the First and 
Last sale units, which is in Late Successional Reserves, the 
substitute harvest units are in matrix lands, as defined in the 
Northwest Forest Strategy, on the Tiller Ranger District. 

- 16 -
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while the Forest Service determines what unilateral modifications 

are appropriate under the circumstances. For example, the Forest 

Service may suspend while the contract is modified to increase 

stream buffers to comply with standards and guidelines. Any such 

modifications that result in a reduction in available timber 

could lead to a rate redetermination to reflect resulting changes 

in the value of remaining included timber. See CT8.3, ~ 1 . 

. In addition, contract provision C6.25 provides other 

authority for modifying, or if necessary, cancelling, contracts: 

C6.2S -- PROTECTION OF HABITAT OF ENDANGERED, THREATENED, AND 

SENSITIVE SPECIES -- states that: 

Location of areas needing special measures 
for protection of plants or animals listed as 
threatened or endangered under the Endangered 
Species Act of 1973 and R-S Sensitive Plant 
and Animal Species List are shown on Sale 
Area Map and identified on the ground. Mea
sures needed to protect such areas have been 
included elsewhere in this contract as 
stipulated in the List of Controlled Areas on 
the Sale Area Map. 

If protection measures prove inadequate, if 
other such areas are discovered, or if new 
species are listed on the Endangered Species 
List, Forest Service may either cancel under 
CS.2 or unilaterally modify this contract to 
provide additional protection regardless of 
when such facts become known. Discovery of 
such areas by either party shall be promptly 
reported to the other party. 

Declaration of XX. See Janicki Logging Co. v. Bruce Mateer, 42 

F.3d 561, 562 (9th Cir. 1994) ("Section C6.2S of the contract 

expressly permitted the Forest Service to 'either cancel' or 

- 17 -
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'unilaterally modify [the] contract' in order to provide 

additional protection for animals that were listed either as 

threatened or endangered under the Endangered Species Act, or as 

sensitive by the Regional Forester"). 

Thus, if protection measures prove inadequate or areas 

needing protective measures are discovered, under the contract 

terms, the Forest Service can unilaterally modify the contract to 

provide the necessary additional protection or cancel the 

contract. 

Here, [identify the sales] sales are in the [describe 

location] I home to [identify threatened or endangered] species. 

[Include points which continue to remain relevant: First, the 

Oregon Coast Coho Salmon, which was proposed for listing as a 

threatened species on July 25, 1995, is found there. Second, the 

Coastal cutthroat trout (resident and sea-run) is found there and 

was proposed to he listed as endangered on July 8, 1994. As set 

forth in the Declaration of XX, on April 14, 1995, the ~egional 

Forester sent a letter to each Forest, including the [name] 

National Forest, stating that any proposal to list a fish species 

automatically entitles that species to R-5 sensitive species 

listing.] Accordingly, contract clause C6.25, applies to these 

sales. [Explain whether particular contract is being modified Or 

cancelled. J 

- 18 -

I4J 019 



04/26/96 FRI 12:50 FAX 2023050506 ENRD GEN LIT 

ATTORNEY-CLIENT -- WORK PRODUCT 
PRIVILEGED/CONFIDENTIAL DOCUMENT 

As when modifications are made under contracc clause CTS.2 

discussed above, it is equally clear that prior to modifications 

under C6.2S, suspension of the sale is appropriace. See Thomas 

Creek Lumber & Log Co. v. United States, 32 Fed. Cl. 787 (1995), 

appeal pending, 95-5080 (Fed. Cir. filed June 5, 1995). That case 

involved a timber sale dispute between the Bureau of Land Manage-

ment (BLM) and a timber company concerning the BLM's suspension 

of two BLM ~imber sale contracts in order co protect the northern 

spotted owl. In analyzing an analogous contract provision, the 

Court described the BLM's deliberative process as follows: 

[A]fter the initial suspension, che BLM 
begins consultations with the FWS.to assess 
the extent to which continued harvesting 
under the contract may affect the endangered 
animal. The purpose of the suspension is 
therefore prophylactic -- suspension main
tains the status quo until an appropriate 
analysis can be made regarding the effect 
that continued timber harvesting in the area 
may have on the endangered animal. Plain
tiff's proposed interpretation of Section 41x 
would negate this prophylactic purpose. It 
would permit timber harvesting to continu~ 
until a new survey could be completed without 
any consideration of the effect that such 
continued harvesting would have on the endan
gered animal previously identified on the 
contract area. Continued harvesting under 
such circumstances could potentially destroy 
an endangered animal and/or its critical 
habitat. This would seem precisely the cype 
of environmental harm that Section 41x was 
intended to protect against. 

32 Fed. Cl. at 790-9l. This reasoning applies with equal force 

to the present facts. [Explain once sales are identified.) 

- 19 -
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3. Contract Clause CB.2 Permits Termination BaSed on 
Serious Environmental Degradation Or Inconsistency 
With Land and Resource Management Plans. 

In addition to the remedies discussed above, the Forest 

Service is expressly authorized under the contracts, under 

circumstances present here [confirm once sales are identified], 

to cancel the sale under contract provision CTB.2. Contract 

Clause CS.2, referred to in the previously discussed contracts 

clauses, specifically provides: 

/

The Chief, Forefit Service. by written notice, 
~e may terminate this contract, in whole or In 

eo part, (1) to comply with a court order, -
50M.~ t 'figar<i"1:ess of whether this sale is named in 

<e.,(l 'to such an order, upon determination that the 
~ ~l~ order would be applicable to the conditions 

1'" c..r:-. existing on this sale i or (2) upon a 
~ OC determination that the continuation of all or 

part of this contract would: 

(a) cause serious environmental degradation 
or resource damage; 

(b) be significantly inconsistent with land 
management plans adopted or revised in 
accordance with Section 6 of the Forest and 
Rangeland Renewable Resources Planning Act of 
1974, as amendedi 

(c) cause serious damage to cultural 
resources pursuan~ to C6.24; 

(d) jeopardize the continued existence of 
Federally listed threatened and endangered 
species or, cause unacceptable adverse 
impacts on sensitive species, identified by 
the appropriate Regional Forester. 

Compensation for termination under this 
provision shall be calculated pursuant to 
eg.s, except; compensation for termination 
under (1) shall be calculated pursuant to 

- 20 -
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[Explain reasons for termination of particular sale and 

damages available to purchaser as part of the contract completion 

process. ] 

All of the scenarios discussed abov~ are expressly 

authorized by the relevant contracts and allow the contracts to 

be finally resolved, consistent with the plain language and 

intent of section 2001 (k) (1). The contracts will either be 

modified to provide substitute timber, after a short suspension, 

unilaterally modified to prevent serious environmental harm with 

appropriate rate redeterminations applied to remaining uncut 

timber, or terminated with compensation to the purchaser as 

provided under the contract. Section 2001(k) brought these sales 

back to life, and in accordance with their original terms,' they 

will now be finally resolved, upon clarification by this Court 

that such actions are consistent with the statute and this 

Court's orders. 

II. 

ALTERNATIVELY, THE ISSUES 
. DISCUSSED ABOVE 

WARRANT THE COURT'S AGREEMENT TO ENTERTAIN 
OR GRANT A POSTJUDGMENT MOTION. 

If, upon examination of this issue now directly before the 

Court, the Court determines that jurisdiction over this matter is 

vested solely with the Ninth Circuit to modify or clarify the 

(date] injunction, the Secretary requests that this Court 

consider a motion pursuant to Crateo, Inc. v. Intermark, Inc., 

- 22 -
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536 F.2d 862, 869 (9th Cir. 1976) (party seeking relief from 

district court's order, at same time order is on appeal, must 

follow procedure whereby first, matter is presented to district 

court for decision as to whether district ~ourt would entertain 

or grant motion seeking to alter or modify order; and second, if 

district court indicates that it would entertain or grant motion, 

moving party can move forward and request limited remand from 

appellate court) . 

Conclusion 

For the reasons set forth above, the Secretary of 

Agriculture requests a clarification that 2001(k} (1), as 

interpreted by this Court, allows the a~ncies to rel y on the 
.J G;) - CD 

subject contracts' original terms to mo 1fy, suspend or terminate 

the contrac.ts as part of the contract completion process. 

Alternatively, the Secretary requests this Court to modify its 

[date] injunction, or if deemed necessary, direct the parties to 

proceed in accordance with the Crateo procedure for obtaining a 

modification. 

Dated: 

- 23 -
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DRAFT BRIEF - - WRITTEN OUTSIDE 
THE CONTEXT OF SPECIFIC FACTS 

Not Reviewed ay Client Agencies 

INTRODUCTION 

The Secretary of Agriculture seeks a clarification of this 

Court's [date] injunction[s] I directing the award and release of 

certain timber sales previously withdrawn !rom the Forest 

Service's timber program. NFRC v. Glickman, Order (date of 

relevant order[s]). The court's Order interprets section 

2001(k) (l) of the 1995 Rescissions Act, Pub. L. No. 104-19, to 

require the secretary to award, release and permit to be 

completed [identify relevant sales and location]. By this 

motion, federal defendant seeks clarification of this Court's 

injunction[s] to assure that the Forest Service can properly rely 

on the original terms of the contracts to suspend, modify Or 

canoel these particular timber sales released pursuant to this 

Court's order[s] interpreting section 2001(k). This Court haa 

juriediction to entertain this motion under the Court's inherent 

authority to enforce and clarify its own injunotions. 

Alternatively, if after being presented with this issue, the 

Court determines that its previous Orders require modlfication to 

permit the agency's reliance on these contract terms, defendants 
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request that the Orders b8 ao modified. In connection with this 

request, if the Court determines that it does not have 

jurisdiction to grant such a modification in connection with its 

enforcement authority, defendants respectfully move for a limited 

remand to allow such modification under Crateo. Inc. v. 

Intermark, Inc., 536 F.2d 862, 869 (9th Cir. 1976). 

Recent events have prompted this motion. section 

2001(k) (1) directs the Secretary to release and permit to'be 

completed certain timber contracts under "originally advertised 

terms," which expre!ssly incorporate contract terma. An essential 

component of the original contracts are those terms that 

authori2e modification, 9uspenaion and termination of the 

contracts to protect national forest resources. While the Forest 

Service successfully has negotiated mutual agreements to modify 

certain 2001(k} (1) sales to address significant environmental 

issues, it has been unable to do so to date with these sales. 

Accordingly, reliance on these provisions has now'become 

critical. Moreover, the scope of remedies that the Forest 

Service now can provide when implementing certain of these 

original contract terms recently has been expanded. An interim 

final rule published on April 3, 1996 authorizes substitution of 

timber outside the sale area for timber within the 2001(k) gale 

area without engaging in competitive bidding if the parties 

mutually agree. 

- 2 -
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Section 200.~ (k) (1) , e explicit incorporation of these 

contract terms provides the Secretary the necessary flexibility 

to utilize the terms as part of contracc completion. While 

section 2001(k) served to resurrect these sales, their original 

terms now guide the contracts' completion. Indeed, the Secretary 

must.be able to continue to rely on contract~ terms as they in 

essence de!1ne the sale. In light of this Court's outstanding 

injunction(sJ, before the Seoretary takes any action to implement 

these terms, defendant seeks clarification from the Court that 

such actions are permitted. Alternatively, if after 

consideration of the issues presented, modification of the orders 

is deemed necessary, defendant requests that the Court exercise 

its inherent authority to enforce its orders to is~ue the 

appropriate modification. If necessary, defendants seek 

permission to proceed in accordance with Crateo. 1 

Statement of the Case 

Origin Qf Sal@s. Pursuant to Seotion 3~e of the Department 

of the Interior and Related Agencies Appropriations Act, 1990. 

103 Stat. 745 ("Section 318"), a number o{ timber sales were 

proposed for the [name] National Forest by the Forest S@rvice. 

Of particular importance bere are [number] sales, named [list 

1 If the Court grants this motion in the alternative, the 
Secretary would then file a motion for a limited remand with the 
Court of Appeals for the Ninth Circuit. See Jenkins v. Whittaker 
corp., 795 F.2d 720, 722 n.2 (9th C1r. 1986). 

- 3 -
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sales] . [Explain why sales did not proceed as Section 318 

sales. ] 

[Identify any non-318 sales and explain why they d1d not 

proceed. ] 

Incgnsistency of Sales wiCh Pacific Northwest Forest Plan. 

In the years following the withdrawal of these ~~le~, the Poreet 

Service worked close~y with the BLM to address the problems of 

the northern spotted owl and other elements of the old growth 

ecosystem affected by logging in the Pacific Northwest. During 

the period from 1~93 through 1994, much progress was made on 

reaching a solution to the years of litigation and injunctions on 

the Pacific Northwest forests. The Pacit1c Northwest Forest Plan 

provided a new landscape for both protection of th~ old-growth 

habitat and sustainable timber harvests. Xt remains unclear 

whether these sales were considered to be standing or harvested 

during the preparation of this plan. [Confirm re individual 

sales.] The Forest Service, however, had assumed that these 

sales would not be released. [Confirm] 

Und~r the Pacific Northwest Forest Plan, these sales could 

not go forward in their original form. The sales lie within Late 

Successional Reserves and Key Watersheds [check location as to 

identified sales), as those terms are defined in the Pacific 

Northwest Plan. Sea Declaration of XXX. 

- 4 -
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Lata Successional Resftryes. A Late Successional Reserve 

("LSR") is a land allocation for reserved lands that are to be 

managed to protect and enhance conditions of laCe-successional 

and old-growth related species, including the northern spotted 

owl, as part of ecosyscem management strategy. Very limited 

timber harvesting is permitted in the LSRs, mostly thinning, 

which is only permitted if it will positively affect the reserve. 

Key Watersheds. A Key Watershed is part of a system of 

large refugia comprising watersheds that are crucial to at-risk 

fish species and stocks and provide high quality water. Timber 

harvest cannot occur in Key Watersheds without a watershed 

analysis. No new roads are to be built in the unroaded portion 

of p'reviously inventoried roadless areas. [Identify sa.les' 

loca.tion 1n key watershed[s] and whether they have been a part of 

any aquatic strategy review.] 

TO date, the Forest Service has not undertaken any review of 

these particular timber sales for their compliance or non-

compliance with the Umpqua Forest Plan [or other Plan], as 

amended by the Pacific Northwest Plan. 

[Describe individual sales.] 

The Rescissions Act resurreccs these abandoned sales. In 

July 1995, Congress passed,the Rescissions Act, P.L. 104-l9. 

Litigation surrounding this statute began almost immediately 

after passage. 

- 5 -
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Litigation Over S~ction ~OOl In The United 
States District Court At Eugene. Oregon 

On August 8, 1995, Northwest Forest Resources Council (NFRC) 

filed a complaint seeking mandamus and a permanent injunction to 

comp@l the Secretaries to award and release by September 10, 

1995, "all timber sales offered pr~or to the date of enactment 

[of the Act] in all national forests in Oregon and Washington and 

Bureau of Land Management ("BLM") diat~ict5 in western oregon." 

See Northwest Forest Resource Council v. Glickman, Civil Action 

No. 95-6244-HO. On August 22, 1995, the land management agencies 

issued their interpretation of the scope of subsection 

2001(k) (1), explaining that the provision applies to the release 

ofa set of sales that had been offered pursuant to section 31e 

of the Fiscal Year 1990 Interior and Related Agencies 

Appropriations Act, but which had not proceeded. 2 Pu~suant to 

this interpretation, the federal defendants opposed NFRC's 

challenge to subsection 200~(k) (1) on ~he ground that plain 

language of the statute, its legislative history, and the 

principle of deference to agency interpretation required that the 

subsection only applied to a the dis~rete set of sales p~epared 

and offered in the 13 northern spotted owl forests pursuant to 

4 See August 22, 1995 Memorandum to Jack Ward Thomas, 
Chief of the Forest service and Elaine Zielinski, Oregon State 
Director of BLM, from James R. Lyons, Under Secretary of 
Agrioulture, Natural Reeources and Env~ronment and Mike Dombeck, 
Director of the BLM. 

- 6 -

iii 007 
r 
! 



~4/19/96 PRI 11:52 FAX 2023050508 ENRD GEN LIT 

ATTOR5BY~CL:r1!:NT -- Ift)U PflODVCT 
PRlVILKGED/COWPIDBHTIAL DOCOMBBT 

the ecologieal criteria .nd prooedures specified in aection 318 

during the period it was in effect, fiscal year 1990. 

On September 13, 1995, this Court held that Section 2001(k) 

applies to timber sales previously offered or awarded in all 

national forests in Washington and Oregon and BLM districts in 

western Oregon up to July 27, 1995. NFRC v. Glickman, No. 95-

6244-HO (D. Or.). On Oetober 17, 1995, the Court entered an 

order tracking the language of the statute that "oompelled and 

directed" the Secretary of Agriculture and the Secretary of the 

Int.Arior, "to award, release and permit to be completed in fiscal 

years 1995 and 1996, with no change in originally advertised 

terms, volumes, and bid prices, all timber sale contracts offered 

or awarded between october 1, 1990 and July 27, 1995, in any 

national forest in Oregon and washington or BLM district in 

western Oregon, except for sale units in which a threatened or 

endangered biro species is known to be nesting." [Identify which 

sales fall under which orders described herein.] . The government 

has appealed the district court's ruling. 

After these orders, the Foreet Service proceeded to release 

timber sales to previously identified high bidders. In one 

category of eales, however, the high bidders were either 

unwilling, unable or unqualified to take advantage of the renewed 

offer of the timber sale. In another category of sales, courts 

had previously issued injunctions preventing the award of the 

- 7 -
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sales, or th@ Forest Service had rejected bide, suspended, or 

terminated sales as a result of earlier litigation. For both 

categories, the Forest Service did not pursue the award or 

release of timber sales and this was challenged in district 

court. 

At the same time, Pilchuk Audubon Society filed a separate 

complaint in this court challenging the release of a number of 

sales ,that had been enjoined, cancelled or withdrawn on a number 

ot grounds. 3 They argued that such sales were no longer offered 

wit.hin the meaning of Section 2001(k) (1), and, as to certain ot 

the challenged sales, it would violate the separation of powers 

prinoiple to require them to proceed in the face of an injunction 

or judicially-approved withdrawal. Federal defendants agreed 

that section 2001(k) did not cover sales that had been enjoined 

for violating Section 3184 or were cancelled at the request of 

] PilchuK's complaint alleged generally ~hat cancelled 
f;ales, or those that were no longer in the timbeX' pipeline a.t the 
eime of passage of the Act, were not subject to the Act's award 
and release requirements~ While Pilchuk did not explicitly 
identity all the sales. it deemed subject to this claim, Pilchuk 
did olearly contest the release of four sales canceled pursuant 
to stipulated dismissals, First, Last, Boulder Krab and Elk Fork, 
as well as specific sales that had been enjoined or subject to 
orders effectively preventing the sale from proceeding, Cowboy, 
Nita, South Nita, Garden, Tip, Tiptop and Gaterson. The 
[identify] sales at issue here appear 'to fall within Pilchuk's 
general complaint regarding cancelled sales. Accordingly, they 
are subject to this Court's January 10, 1996 injunction. 

4 section 319 of the Department of Interior and Related 
Agencies Appropriations Act for Fiscal Year 1990. 

- 8 -

III 009 

t , 
! 



04/19/96. FRI 17:53 FAX 2023030306 ENRD GEN LIT 

A'l''l'OrunlY-CLIBH'l' - - WORK raoJ)t7C'l' 
PRIVILBGBD/COHPIDRWTIAL ~ 

the high bidder or because the apparent high bidder was no longer 

willing or able to proceed. Giving effect to the "return of the 

bid bond" provision, detendantsdid not agree with Pilchuk 

plaintiffs' claims that sales for which the agencies had rejaotad 

bids were not covered by section 2001(k). Defendants also 

disagreed that section 2001(k) violated the separation of powers 

principle. 

In response, by deoision dated January 10, 1996, amended to 

address typographical errors on January 17, 1996, the Court 

enjoined the Secretary of Agriculture to "immediately award, 

release and permit to be .completed immediately all sales subject 

to Section ~OOl(k) (1) as declared in this order. II [Explain which 

relevant sales this order covers.] 

Following this Court's January 10 decision, the Secretary of 

Agriculture sought a stay of the release of all the Section 

2001 (k) (1) sales covered by the Court's January 10', 1996 

injunction whose release the agency had contested. This stay 

request was denied by the Court and similarly denied by the Ninth 

Circuit. 
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ARGUMENTS 

I. 

THE INJUNCTION[S] SHOULD BE 
CLARIFIED TO CONFIRM THAT 

THE SECRETARY CAN MODIFY AND SUSPEND 
THE SUBJECT SALES PURSUANT TO THE 

ORIGINAL CONTRACT TERMS 

A. This Court Has Authority to Clarify Its Injunction. 

A district court retains full jurisdiction to define the 

s~ope of an injunction issued by the court. Se~ New York State 

NOW v. Terry, 886 F.2d 1339, 1351 (2d Cir. 1~89). In particular, 

in cases such as this, where a motion for concempt has already 

been filed against the United States by plaintiff Northwest 

Forest Resource Council earlier in this litiga.tion, the seeking 

of clarification is prudent and should be allowed. The Ninth 

Circuit has clearly stated that a district court does not lack 

jurisdiction to clarify its original injunction and to supervise 

compliance. Meinhold v. U.S. D.O.D., 34 F.3d 1469, 1480 n.14 

(9th Cir. 1994), citing Hoffman V. Beer Drive~8 Salesman's Local 

Union No. 888, 536 F.2d 1265, 1276 (9th Cir. 1976) (appeal from a 

supervisory order does not divest the district court of 

jurisdiction to continue supervision of order) . 

B. By Directing That Sales Proceed Under Originally Advertised 
Terms, Section 200lCk) (1) Expressly Authorizes The secretary 
To Modify, Suspend Or Terminate The Subject Sales. 

The first rule of statutory interpretation is that a statute 

is interpreted and applied according to its plain meaning. 

- 10 -
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Chevron U.S.A .• Inc. x. Natural Resgurces Defense CouDcil, Inc., 

467 U.S. 837, 843 (1984). Section 2001(k) (1) explicitly requires 

the award, release and completion of "contracts" .under "the 

originally advertised terms . . " The advertised terms 

expressly incorporate the terms of the contracts. [Confirm when 

sales are identified/attach advertisements.J Remedial terms, 

such as those authorizing modification, suspension and 

termination, are critioal, long-utilized and well-known 

components of these contracts. For'example, if a contractor were 

to begin harvesting out~ide the designateQ cutting area or ignore 

required operating conditions, the Forest Service must be able to 

take the appropriate remedial actions, including,. when necessary, 

termination. If Congress had intended that thege particular 

remedial provisions were to be singled out as no longer applying, 

or only applying under particular circumstances, as in the 

scenario described above, it should have expressly stated so. 

Absent such an express exemption, one should not be read inco the 

statute. 

The contracts, and thus their terms, are creatures of the 

National Forest Management Act (NFMA). 16 U.S.C. § 472a. 5 As 

$ Section.2001(k) (1) provides "notwithstanding any other 
provision of law" in the same sentence as the direction that 
sales proceed under original terms. In the absence of an 
explicit repeal, the contract te~s, arising under NFMA, should 
be given effect to avo~d an inconsistency between laws. See In 
~ The Glacier Bay, 944 F.2d 577, 581 (9th Cir. 1991) (finding 

. (continued. ... ) 

- 11 -
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this court hae recognized, " [a]gency regulations which operate 

consistently with section 200l(k) (1) . remain in effect.w 

Jan. 10 order at 21. Utilization of the subject contract terms 

is consistent with Section 2001{k) (l). The statute requires the 

secretaries to take actions that ultimately permit the contracts 

"to be completed." For these gales, suspendi.ng the contracts 

followed by either modification or termination allows completion 

of that process, either through provision of substitute timber 

pursuant to the interim final rule or payment of damages provided 

under the contract, a~ further explained below. At the same 

time, the statute protects the Secretaries' exercise of contract 

authority from challenge under other laws. 

1. The Contract Terms Authorize 
Suspension of the Contracts. 

Provision C6.01 of the subject contracts specifically 

permits the Forest Service to interrupt a purchaser's operation~ 

to prevent environm~ntal damage that may require contract 

modification or termination. C6.01 -- !NTERRUPTION OR DELAY OF 

OPERATIONS -- provides: 

Purchaser agrees to interrupt or delay 
operations under this contract, in whole or 
in part, upon the written request of 
Contracting otticer: 

5( ••• continued) 
phra$e "notwithstanding any other provision of lawn is not 
dispositive where other laws are included by reference) . 

- 12 -
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(a) To prOV.D~ aerioue environmenta1 degrada
tion or resource damage that may requi~Q 
contract modification under C8.3 or termina
tion pursuant to C8.2; 

(b) To comply with a court order, issued by a 
court of competent jurisdiction; or 

(c) Upon determination of the appropriate 
Regional Forester, Forest Service, that condi
tions existing on this ~ale are the same as, 
or nearly the same as, conditions existing on 
sale(s) named in such an order as described 
in (b). • . .' 

The Forest Service approved provision C6.01 for use nation-

ally in June 1990, during a time when environmental challenges to 

Federal timber sales were becoming more common and suspensions of 

sales for environmental reasons were becoming more frequent. 

Under such circumstances, this clause authorizing Buspension of 

operations to protect national forest resources became an 

, The provision continues. 
Purchaser agrees that in event of interrup
tion or delay of operations under this provi
sion, t.hat its sole' and exclusive remedy 
shall be (1) Contract Term Adjustment pursu
ant to B8.21, or (2) when such an interrup
tion or delay exceeds 30 days dUring Normal 
Operating Season, Contract Term Adjustment 
pursuant to B8.21, plus out-of-pocket 
expenses incurred as a direct result of 
interruption Or delay of operations under 
this provision. Out-of-pocket expenses do 
not include lost profits, replacement cost of 
timber, or any other anticipatory losses 
suffered by Purchaser. Purchaser agrees to 
provide receipts or other documentation to 
the Contracting Officer which clearly iden
tify and verify actual expena1tures. 

- 13 -
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essential tool for effective timber sale contract management, and 

thus, a critical component of the subject contracts. 

Utilization of this suspension provision is particularly 

appropriate here. Allowing these particular sales to proc@@d 

bet ore the Forest Service can determine what modification is 

necessary or wheth@r cancsl1ation i~ warranted, would result in 

"serious environmental degradation or resource damage. II 

[*Describe environmental problems of sales, once identified.·] 

2. The Contract Terms Authorize Modification 
or Termination of these Sale§ 

Suspension of a contract, a~ discussed above, is generally 

initially utilized to preserve the status quo before the next 

step is taken to prevent damage to resources. The contracts 

provide a number of different means for addressing the 

environmental con~ern5, with associated remedies for the 

purchaser. For example, as authorized by the suspension clause, 

the contracting officer can request the purchaser to delay 

operations, in whole or in part, while the Forest Service decidec 

whether to modify the contract under CT8.3. Provision eTa.3 -

CONTRACT MODIFICATION - provides, in relevant pa~t: 

Forest Service may make modifications in Timber 
specifications in BT2.0, Transportation Facilities in 
BTS.O, or Operatione in BT6.0, or in related Special 
Provisions, to the extent that such changes are 
reasonably developed to implement Section 6 of the 
Forest and Rangeland Renewable Resources Planning Act 
of 1974, as amended and with land management plans, 
d@vsloped or revised thereunder. Such modifications 

- 14 -
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~hall be limited to requirements with which the 
Purchaser can rea90nably comp1y. . . . 

Thus, the Forest Service is authorized to modify sale 

contract~ to the extent necessary to comply with land management 

plans and standards and guidelines. None of the subject sales 

comply with the relevant Forest plans or applicable standards and 

guidelines. Here, the [name] Forest Plan[s] was [were] amended to 

include the standards and guidelines of the ~acific Northwest 

Forest Plan. Proceeding with the [identify sales] sales would 

violate several of these standards and guidelines'. First, the 

contemplated type of harvesting would otherwise not be permitted 

in a Late Successional Reserve. Second, this type of harvesting 

would not be permitted in a watershed without a watershed 

analysis. Road construction, such as that planned to enable the 

sales to go forward, would also not be permitted. [Con!irm which 

points are applicable once sales are identified.] 

Modifications under eT8.3 can take different forms. For 

example, the contracting Officer could reque.st the purchaser to 

delay operations for a set period of time (under CT6.01), while 

the parties attempt to work out mutually agreeable modification5. 

In light of the new interim final rule, such modifications may be 

neoessary to subetitute timber from outside the sale area for the 

unharvested portion of the suspended sale. 

Ae explained, on April 3, 1~96, the Forese service published 

an interim final rule revising existing regulations regarding 

- 15 -
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noncompetitive sales of cimber based on the secretary of 

Agriculture's determination that extraordinary conditions exist. 

~ 6l Fed. Reg. l46l8 (April 3, 1996), Interim Final Rule, 

Disposal of National Forest System Timb@r; Modification of Timber 

Sale Contracts in Extraordinary Conditions. The :rule allows 

fnr~st officers to implement modifioations to timber sale 

contracts awarded or released pursuant to section 200l(k), by 

substituting timber from outaide the sale area specified in the 

contract for timber within the sale area, without advertisement. 

with the mutual agreement ot the purchaser. Without this 

regulation, the Forest Service was constrained by the competitive 

bidding requirement to look within the sale contract area for 

substitute timber in the event of any contract modification. In 

these cases, such timber is unavailable. [Confirm.] Thus, the 

Forest Service is now in a position to provide substitute timber, 

as agreed upon by the purchaser, through the contract 

modification process.' 

In the absence of any such mutually agreeable solution, 

under the contract terms specified, tne contracting Officer may 

request delay in operations for an indefinite period of time 

Indeed, the agency has already successfully utilized 
this regulation in reaching an agreement to implement mutual 
modifications of the Fir~t and Last timber sales on the Umpqua 
National Forest. Unlike the remaining timber in the First and 
Last sale units, which is in Late Successional Reserves, the 
substitute harvest units are in matrix lands, as defined in the 
Northwest Forest Strategy, on the Tiller Ranger District. 

- 16 -
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while the Forest Service determines what unilateral mo~ir1cations 

are appropriate under the circumstances. For example, the Forest 

Service may suspend while the contract is modified to increase 

stream buffers to comply with standards and guidelines. Any such 

modifications that result in a reduction in available timber 

could lead to a rate redetermination to reflect resulting changes 

in the value of remaining included timber. ~ CT8.3, ~ 1. 

In addition, contract provision C6.25 provides other 

authority for modifying, or if necessary, cancelling, contracts: 

C6.25 -- PROTECTION OF HABITAT OF ENDANGERED, THREATENED, AND 

SENSITIVE SPECIES -- states that: 

Location of areas ne'eding special measures 
for protection of plante or animalB listed as 
threatened or endangered under the Endangered 
Species Act of 1973 and R-S Sensitive Plant 
and Animal Species List are shown on Sale 
Area Map and identi'!ied on the ground. Mea
sures needed to protect such areas have been 
included elsewhere in this contract as 
stipulated in the List of Controlled Areas ,on 
the Sale Area Map. 

If pro~eetion measures prOVQ inadequate, if 
other such areas are discovered, or if new 
speoies are listed on the Endangered Speoies 
List, Forest Service may either cancel under 
CB.2 or unila~a~a11y modify this contract to 
provide additional protection regardless of 
when such facts become known. Discovery of 
such areas by either party shall be promptly 
reported to the other party. 

Declaration of XX. See Janicki Logging Co. v. Bruce Mate~, 42 

F.ld 561, 562 (9th Cir. 1994) ("Section C6.2S of the contract 

expressly permitted the Forest Service to 'either cancel' or 
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'unilaterally modify [the] contract' in order to provide 

additional protection for animals that were listed either as 

threatened or endangered under the Endangerea Species Act, or as 

sensitive by the Regional Forester") . 

Thus, if protection measures prove inadequate or areas 

needing protective measures are discovered, under the contract 

terms, the Forest Service can unilaterally modify the contract to 

provide the necessary additional protection or cancel the 

contract. 

Here, [identify the sales] salee are in the [describe 

location], home to [identify threatened or endangered] species. 

[Include points which continue to remain relevant: First, the 

Oregon Coast Coho Salmon, which was proposed for listing as a 

threatened species on July 25, 1995, is found there. Second, the 

Coa~tal cutthroat trout (resident and sea-run) is found there and 

was proposed to be listed as endangered on July 8, 1994. As set 

forth in the Declaration of XX, on April 14, 1995, the Regional 

Forester sent a letter to each Forest, including the [name] 

National Forest, stating that any proposal to list a fish species 

automatically entitles that species to R-5 sensit'ive species 

listing.] Accordingly, contract clause C6.25, applies to these 

sales. [Explain whether particular contract is being modified or 

cancelled. ] 
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Aa when modifioations are made under contract clause CT8.2 

discussed above, .it is equally clear that prior to modifications 

under CG.25, suspension of the sale is appropriate. ~ Thomas 

Creek Lumber & Log Co. v. United States, 32 Fed. Cl. 787 (1995), 

appeal pendiqg, ~5-5080 (Fed. eir. filed June 5, 1995). That case 

involved a timber sale dispute between the Bureau of Land Manage-

ment (BLM) and a timber company concerning the BLM's suspension 

of t:wt') 'aI.,M timber sale contracts in order to protect the northern 

spotted owl. In analyzing an analogous contract provision, the 

Court described the BLM'e deliberative process ae follows: 

[A]fter the initial suspension, the BLM 
begins consultations with the FWS to assess 
the extent to which continued harvesting 
under the contract may affeot the endangered 
animal. The purpoBe of the suspension is 
therefore prophylactic -- 8uspeDsion maiD
ea1ns the status quo until an appropriate 
analysis oan be made regarding the effect· 
that continued timber harvesting in the area 
may have on the endangered animal. Plain
tiff's proposed interpretation of Section 41x 
would negate this prophylactic purpose. It 
would permi~ timber harvesting to continue 
until a new survey could be completed without 
any consideration of the effect that such 
continued harvesting would have on the endan
gered animal previously identified on the 
contract area. Continued harvesting under 
such circumstances could potentially destroy 
an endangered animal and/or its critical 
habitat. This would seem precisely the type 
of environmental harm that Section 41x was 
intended to protect against. 

32 Fed. Cl. at 790-~1. This reasoning applies with equal force 

to the present facts. [Explain once sales are identified.] 
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3. Contract Clause CS.2 fermite Termination Baaed on 
Serious Enyironmental Degradation Or Inconiistenc~ 
With Land and Resgurce Management Plans, 

In addition to the remedies discussed above, the Forest 

Service is expressly authorized under the contracts. under 

circumstances present here [confirm once sales are identified], 

to cancel the sale under contract provision CTS.2. Contract 

Clause C8.2, referred to in the previously discussed contracts 

clauses. specifi'7Jally providest 

The Chief, Forest Service, by written notice, 
may terminate this cont~act, in whole or in 
part, (1) to comply with a court order, 
regardless of whether this sale is named in 
such an order, upon determination that the 
order would be applicable to the conditions 
existing on this Bale; or (2) upon a 
determination that the continuation of all or 
part of this contract would: 

(a) cause serious environmental. degradation 
or resource damage; 

(b) be significantly inconsistent with land 
management plans adopted or revised in 
accorQance with Section 6 ot the Forest and 
Rangel~nd Renewable Resources Planning Act of 
1974, as amended; 

(c) cause serious damage to cultural 
resources purSUAnt to C6.24j 

(d) jeopardize the continued existence of 
Federally listed threatened and endangered 
species or, cause unacceptable adverse 
impacts on sensitive species, identified by 
the appropriate Regional Forester. 

compensation for termination under this 
provision ~hall be calculated pursuant to 
C9.5, except; compensation for termination 
under (1) shall be calculated pursuant to 
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[Explain reasons for termination of particular sale and 

damages available to purchaser as part of the contract completion 

process. ] 

All o~ the scenarios discussed above are expressly 

authori~ea by the relevant contracts and allow the contracts to 

be finally resolved, consistent with the plain language and 

intent of section 2001(k) (1). The contracts will either be 

modified to provide substitute timber, after a short euapenelion, 

unilaterally modified to prevent serious environmental harm with 

appropriate rate redeterminationa applied to ~emaining uncut 

timber, or terminated with compensation to the purchaser as 

provided under the contract. Section 2001(k) brought these sales 

back to life, and in accordance with their original terms, they 

will now be finally resolved, upon clarification by this Court 

that such actions are consistent with the statute and this 

Court's orders. 

II. 

ALTERNATIVELY, THE ISSUES 
DISCUSSED ABOVE 

WARRANT THE COURT'S AGREEMENT TO ENTERTAIN 
OR GRANT A POSTJUDGMENT MOTION. 

If, upon examination of this issue now directly before the 

Court, the Court determines that juriediction over this matter is 

vested solely with the Ninth Circuit to modify or clarify the 

(date] injunction, the Secretary requests that this Court 

consider a motion pursuant to Crateo. Inc. v. Intermark. Inc., 

- 22 -
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63 {; F. 2d 96:a, 869 (9th Cir. 1976) (party eeeking relief from 

district court's order, at same time order is on appeal, must 

follow procedure whereby first, matter 1s presented to district 

court for decision as to whether district court would entertain 

or grant motion seeking to alter or modify order; and second, if 

district court indicates that it would entertain or grant motion, 

moving party can move forward and request limited remand from 

Conclusion 

For the reaSOns Bet forth above, the Secretary of' 

Agriculture requests a clarification that 2001(k) (1), as 

interpreted by thi6 Court, allows the agencies to rely on the 

sUbject contracts' original terms to modify, suspend or terminate 

the contracts as part ot the contract completion process. 

Alternatively, the Secretary requests this Court to modify its 

[date) injunction, or if deemed necessary, direct the parties to 

proc~ed in accordance with the Crateo procedure for obtaining a 

modification. 

Dated: 

- 23 -
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LITIGATION UPDATE (5/21/96): RESCISSIONS ACT CASES 

Section 2001(k) Cases 

NFRC v. Glickman (D. Or., Hogan) (industry challenge to 
Administration's interpretation of scope and know to be nesting 
provisions) CONSOLIDATED with Scott Timber v. Glickman and 
Pilchuck Audubon Soc'y v. Glickman (challenge to temporal scope 

. of Section 2001(k) and to intention to go forward with withdrawn 
and cancelled sales) . 

(1) Geographic Scope. On April 24, the Ninth Circuit 
issued an opinion affirming Judge Hogan's interpretation of 
the geographic scope of Section 2001(k). The Court focused 
on the plain language of the statute, as well as the 
legislative history. As a result of conflicting language in 
the opinion regarding 2001(k} 's application to Eastside vs. 
Westside sales, on May 3, we filed a motion for a rehearing. 
No decision has been made yet on filing a petition for a 
rehearing en bane. 

(2) "Known to be Nesting" and Appeal. On 1\19\96, Judge 
Hogan issued an opinion on the "known to be nesting" 
standard holding that (k) (2) requires evidence of nesting 
within sale unit boundaries. On 1/25/96 the District Court 
granteq a 60-day stay of this order. On April 5, 1996, the 
Ninth Circuit continued the stay of all provisions of this 
order. Appellate arguments were held on May 7th. 

(3) "High Bidder" and Appeal. The Ninth Circuit heard 
arguments on May 7, 1996. 

(4) Reporting Requirements. A thirteenth compliance report 
was filed last week. 

(S) Replacement Volume, Termination of (k) (1) and 
Modification or Termination of Existing Sale Contracts. 
Scott Timber and NFRC filed motions to compel release of 
(k) (3) replacement volume. Scott Timber's motion to 
identify and release (k) (3) replacement timber volume was 
argued on May 14. Today, we intend to file a response to 
NFRC's motion seeking to compel release of replacement 
volume by June 1, 1996 on the basis that the 
"notwithstanding" language applies to (k) (3) • 

Klamath Tribes v. United States, (D. Or.) The Klamath Tribe, 
represented by SCLDF, has filed an action seeking to enjoin the 
harvesting of eight timber sales on the Winema and Fremont 
National Forests in Oregon. The Tribe claims the U.S. and Forest 

1 . 



Service are violating a trust responsibility to protect the 
Klamath Tribes' treaty rights to hunt and fish on these forests. 
The Forest Service is currently under an injunction from Judge 
Hogan to release all eight sales. On May 6, the court denied the 
government's motion to transfer the action to Judge Hogan, and 
granted Boise Ca~cade's motion to intervene. We anticipate a 
ruling shortly on plaintiffs' motion for a PI. We are still 
waiting. 

Seattle Audubon Society v. Thomas (W.D. Wash., Dwyer, J.). 
In October 1995, SAS filed a motion to clarify and enforce 
injunctions issued in 1990 on the Cowboy, Nita, South Nita and 
Garden timber sales, and to clarify the ruling as to the First 
and Last sales. Industry filed a subsequent motion to vacate the 
injunctions on the basis of the Glickman Court's orders. On 
2/22/96, Judge Dwyer issued an order staying a decision on the 
four enjoined sales pending a ruling by the Ninth Circuit. 

The court on March 27, 1996 issued a ruling declaring that 
no further relief could be afforded as to the First and Last 
timber sales. Subsequently, the Forest Service entered into an 
agreement with the purchaser whereby these environmentally 
damaging sales will be substituted for less damaging sales. 

Native Americans for Enola v. USFS (Ninth Circuit) The Enola 
Hill Sale located on Mount Hood NF was released pursuant to 
Section 2001(k) (1). The release was challenged on the basis of 
an earlier court order, American Indian Religious Freedom Act, 
Archeological Resources Protection Act, National Historic 
Preservation Act. and treaty rights. The district court granted 
our motion to dismiss ruling that the Rescissions Act precludes 
plaintiffs substantive and procedural challenges (2/28/96). An 
appeal followed. On Thursday April 25, Judge Marsh, finding 
plaintiffs have no likelihood of success on appeal, vacated his 
April 17 TRO and denied the plaintiffs' motion for stay and 
injunction pending appeal. 

Smith v. U.S. Forest Service, (E.D. Wash. - Judge Quackenbush) 
In November, the purchaser of a timber sale that the Forest 
Service had suspended for NEPA issues, filed an order requesting 
that the sale be released under 2001(k). A hearing was held on 
January 23, 1996." The matter is under advisement. A decision on 
this matter will likely be forthcoming as a result of the Ninth 
Circuit's recent opinion affirming geographic scope. In order to 
apprise the court of the current status, on May 3, we filed a 
copy of the Ninth Circuit's opinion with the court and informed 
the court of our action in seeking a rehearing. 

**SEE BELOW FOR FURTHER INFORMATION ON ACTIONS AFFECTING THE 
NORTHWEST FOREST PLAN. 
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Northwest Forest Plan. 

Northwest Forest Resource Council v.Dombeck, O&C Counties v. 
Babbitt, Northwest Forest Resource Council v. Espy (D.D.C. -
Judge Jackson) (Burgess) These actions are challenges by the 
timber industry to the Northwest Forest plan. In June of 1994, 
the district court stayed these actions in order to allow the 
Ninth Circuit to decide similar issues. In early April, the 
Ninth Circuit affirmed the legality of the Northwest Forest Plan. 
The D.C. court has now scheduled a status conference for May 22, 
1996. Today, we intend to file a status report to update the 
court on the status of NFRC's claims. 

Section 2001(d) Sales (Option 9 Sales) 

ONRC v. Thomas (Ninth Circuit) (challenge to four timber sales 
two under 2001(d) and two not under the Rescissions Act). 
On 12/5/95, U.S. District Court Judge Hogan issued a ruling, 
determining that all sales, including those that were not 
delayed, fall within the scope of 2001(k). The effects of this 
decision remain unsettled. On March 4, 1996, a Ninth Circuit 
panel heard arguments on the government's appeal of this 
decision. 

DECISIONS/CLOSED ACTIONS FOR 2001(k): 

Pacific Crest Biodiversity v. Glickman~ (W.D. Wash.) On March 
18, 1996, environmental plaintiffs filed a motion for TRO and PI 
as to the controversial Rocky timber sale located in the Olympic 
National Forest. The Rocky sale was originally offered under 
Section 318, and released pursuant to (k) (1). Plaintiffs 
contended the sale area contains northern spotted owls. On March 
19, 1996 the court denied plaintiffs' motion. 

Pilchuck Audubon Society v. Glickman (W.D. Wash., Rothstein, J.) 
(challenge to government'.s earlier interpretation of "known to be 
nesting") . On February 1, 1996 federal defendants and SCLDF 
entered into a joint stipulation to dismiss the complaint without 
prejudice. 

Oakhurst v. USFS (D. Or.). In January of 1996, the court 
dismissed this action by a pro se plaintiff that challenged the 
Sugarloaf Timber Sale. Plaintiff raised constitutional issues, 
the Civil Rights Act, the religious Freedom Restoration Act and 
the APA. 
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Section 2001(b) Sales (Salvage Sales) 

PENDING DISTRICT COURT ACTIONS: 

Idaho Sporting Congress v. USFS, (D. Idaho). The same plaintiffs 
now bring a fourth action against two additional salvage timber 
sales that are offered as part of the Thunderbolt Recovery Fire 
Recovery Project. Plaintiffs allege the same violations as in 
"Thunderbolt III i., (See "Decisions in District Court, II below). 

PENDING CIRCUIT COURT ACTIONS: 

Southwest Center for Biological Diversity v. u.S. Forest Service, 
(D. Arizona), on appeal. On March 14, the district court granted 
our motion for summary judgment and dismissed this challenge to 
the Rustler Fire Salvage Sale located on the Coronado National 
Forest, Arizona. Significantly, the court found that the Forest 
Service properly invoked a catego~ical exclusion (CE) for this 
sale, and the environmental documentation used by the Secretary 
was sufficient. The court indicated that this ruling will be 
submitted for publication. On April 3, 1996, plaintiffs filed a 
notice of appeal. 

Sierra Club v. u.S. Forest Service (Ninth Circuit) (IIWarner 
Creek" Timber Sale). The Forest Service originally offered this 
salvage sale prior to the enactment of the Rescissions Act after 
an unknown arsonist burned the area. In May of 1995, a 
magistrate judge issued an opinion finding that the Forest 
Service should have considered this factor in the EIS. After 
passage of the Rescissions Act, the district court judge ordered 
,briefing on the effect of Section 2001 on the Warner Creek Sale, 
and after finding that Section 2001 was applicable, dismissed 
plaintiffs NEPA and NFMA claims. Plaintiffs appealed, claiming 
the district court improperly applied Section 2001 to a sale that 
was already,"prepared" and requesting that the district court be 
required to review the NEPA claims. Our response brief was filed 
on March 20, 1996. 

Idaho Sporting Congress v. USFS (Ninth Circuit) (Thunderbolt I) 
Plaintiffs challenged the Thunderbolt Wildfire Recovery Project, 
three other salvage projects, and all other salvage logging 
operations on the Boise and Payette National Forests. On January 
8, 1996 the court granted our motion for summary judgment and to 
dismiss finding that the Forest Service did not act in an 
arbitrary or capricious manner. The court rejected plaintiffs' 
public trust doctrine and APA arguments, and limited review to 
those sales that were advertised, thus holding that an 
unadvertised sale does not present a case or controversy under 
the Rescissions Act. Argument was given on May 10, 1986. 
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Idaho Conservation League v. USFS (Ninth Circuit) (Thunderbolt 
II) On December 11, the court granted our motion for summary 
judgement, finding that the Forest Service did not proceed in an 
arbitrary or capricious manner in making the determination to 
offer the sale, despite some contradictory positions by other 
agencies. Further, the court found that the Secretary could, in 
fact, delegate his responsibilities under the Rescissions Act, 
contrary to plaintiffs' arguments. A hearing is scheduled for 
May 10, 1996. 

DECISIONS IN DISTRICT AND CIRCUIT COURTS: 

Inland Empire Public Lands Council v. Glickman (9th Cir.) 
(Fire Salvage Sales) On May 8, 1996, the Ninth Circuit affirmed 
the district court's order that allowed fire salvage sales to go 
forward in the Kootenai National Forest. The court noted that 
the Rescissions Act provides for "extremely limited judicial 
review," and the Act does not require the Secretary to personally 
authorize each salvage sale. Further, the Ninth Circuit affirmed 
the district court's actions in dismissing the action against the 
FWS and striking extra-record materials. 

Ozark Chapter/Sierra Club v. Thomas, (E.D. Missouri). On May 3, 
1996, Judge Limbaugh granted federal defendants motion for 
summary judgment in this challenge to a salvage timber sale 
located on the Mark Twain National Forest. The Forest Service 
had proceeded with this sale under the categorical exclusion 
provision of NEPA. Plaintiffs challenged that a categorical 
exclusion did not comply with the Rescissions Act. The court 
rejected this argument. Notably, in this action, the court had 
contrary to express provisions of 2001, issued a TRO. 

Idaho Sporting Congress v. USFS (D. Idaho) ("Thunderbolt III"). 
This represents the third challenge to a salvage sale offered as 
part of the Thunderbolt Fire Recovery Project. Plaintiffs allege 
violations of the public trust doctrine, the President's 
Directive for implementation of salvage sales and the APA. By 
order issued 4/19/96, the court granted summary judgment in favor 
of defendants on all counts. 

The Armuchee Alliance v. King. District Ranger, (D. Georgia). 
Plaintiffs challenged the constitutionality of the Timber Salvage 
Rider, and in the alternative, the Forest Service'S decision to 
release Southern Pine Beetle (SPB) Salvage Sales in the 
Chattahoochee National Forest. By order dated April 18, 1996, 
the court granted our motion for summary judgment on all counts. 
Specifically, the court concluded that the Timber Salvage Rider 
was not unconstitutionally vague, did not violate the'separate of 
powers doctrine or equal protection clause, and did not 
unconstitutionally infringe upon plaintiffs' substantive and 
procedural due rights. Further, the court affirmed the Forest 
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Service's decision to invoke a categorical exclusion. We 
received notice from the court that this opinion was submitted 
for publication. 

Alabama Wilderness v. Carter, (M.D. Ala. - Judge Thompson) 
Negotiations resulted in an agreement to dismiss this action, and 
on April 10, ·1996 the court dismissed th~ action with prejudice. 
At issue in this second challenge to salvage timber sales in the 
Alabama National Forests, was the constitutionality of the Timber 
Salvage Rider, the Forest Service's decision to proceed with the 
sale and the use of a categorical exclusion. 

Alabama Wilderness v. Yancy, (M.D. Ala.). This action was 
dismissed by agreement of the parties in February, 1996. Prior 
to our filing of a brief on the merits, plaintiffs and the Forest 
Service negotiated a settlement that released the 15 sales at 
issue. In this action, environmental groups challenged the 
constitutionality of the Timber Salvage Rider, and in the 
alternative, the Forest Service's decision to proceed with 15 
salvage sales in the Conecuh National Forest. 

Kentucky Heartwood v. USFS, 906 F. Supp. 410 (E.D. Ky. 1995). 
The court granted federal defendants' motion for summary 
judgment. Plaintiffs had challenged five salvage sales in the 
Daniel Boone National Forest and their impacts on the endangered 
Indiana bat. The court's decision was the first to address the 
applicable standard of review for salvage timber sales under the 
Rescissions Act. The court held an arbitrary and capricious 
review is the appropriate standard, yet the review is to be 
"extremely defer~ntial." 
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~: C duct an objective review of compliance with and effectiveness of th 

interage~cy HODoraodum of Agreement (MOA) on timber salvage activiti •• under I 
P.L. 104-19, ~d the effectiveness of streamlined procedures identified in th~ 

2. 

~. 

4. 

!i. 

in the futura. 

ne how the involved agencies are complying with the ~leven items i 

the Agreement on Salvage Timber Sales and related guidance. 

and actions to enhance compliance .. 

EvalJrte the effectiveness of the MOA in achieving environmentally sound 

SalVaje timb&;' o81eo. 

RVAllll'lt".A t".hA .;af'f'.;act.~v"l'n ... ss lind time/cost savings associated with the 
I 

stre~ined consultation proces. and the caobined NEPA document and 

B:Lological Evaluation, and determine the potential applicab~l,ity of these I 
approLebaa for future uee. 

Ident~fY aD¥ additionalacticns to further enhance interagency 

collaborat:Lon. 

I 
Produc:e en interagency report which will provide infol.-ma.ticm for agency 

.~CistOD-makers, the public, and the Congress regardi~ ioplemeatation an 

effe tiveness of the MOA. 
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will gather three general classes of information: 

1. Fact!oJ&l accounts of performance under ehe MOA (e. g. volume offered e 

2. 

3. 

tel . 

sessmenes of the status of interagency collaboration (e.g. 

i~teragency issues and priority identificaeion on a Regional/State 
I 
I cale) . 

on Forest Service and BLM definitions, interpretations, 

(e.g. criteria for what is a salvage sale:V8 a green 

. 
ra1e1 

. 

The review will include specific lnfo~tion regarding ,compliance and 

e££activa 8~~ of all Q1Qysn ieemm of the ~. 

STEP 1. " ach agency contacts its field offices to help identify: 

Specific issues, topics, and locations the agency wants to have 

Specific "good" processes and/or examples to evaluate in the 

review. 
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STEP 2. IFeedback from Step 1 is pooled and evaluated to develop a list of 

STEP 3. 

S'l'B~ 4. 

review items, sorted according to: 

I Those which are good exall'Ples that can be promptly shared and 
I 

. adopted on a more widespread basis, where applic~le. 

B. Those for whiCh a solution can be offered promptly. 

C. Those needing field review or other further evaluation to 

identify solutions. 

r:ing the list developed in Step 2, action items will be identified 

~d implemented. These action items could include: 

Distributing information on IIgood. exazr;>les" so that they can be 

adopted on a more widespread basi·s, where applic~le. 

Developing and distributing solutions/clarifications to. address 

prOblezns or concerns. 

Developing and ilrplementing an action plan to address any 

problems or concerns which require additional information or 

Gvaluation. Thio could involve questionnaires to field offices 

and/or field review trips. 

I 
reed on the in£orJllation dervelgpec1 through seep 3 I it. LePoL1.. uu tile 

review findings and actions will be prepared and communicated to 
I I 

agency leaders, the public, and the Congress. 
. , 
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Forest Service Project-Level Decision Steps 

~2. 

3. 
tz===sJ 

~4. 

5. 

~ 

6. 

'~8 
7. 

8 
8. 

[}=ro 

Schedule- of Proposed Projects is sent to mailing 
list quarterly listing upcoming NEPA projects. 

Scoping notice and comment on proposal. 

Environmental Assessment (EA) is sent to mailing 
list and noticed in designated newspapers.* 

Comment Period begins after notice published: 
30 days for CE and EA, 60 days for EIS.* 

Decision Notice sent to commentors and notice 
published in. designated newspapers. ESA, CWA, 
NHPA and other compliance completed.* 

45-Day Appeal Period with automatic stay begins 
upon notice of decision publication. Wait 5 
business days after appeal period.* 

45 -Day Appeal Resolution Period if any appeals 
are filed with continuation of automatic stay. 
May not implement for 15 days.* 

Judicial Review of Final Agency Action can occur 
after an appeal decision is rendered or the 45-
day appeal resolution period elapses.* 

*Required by 16 U.S.C. 1612 note, 36 CFR 215 

l!:::====================== _____ ==-=-=-============:!J 
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9. Measure performance of all parties' and individuals' efforts involved in the 
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development and implementation of timber sales prepared pursuant to this MOA based 
upon the combined achievement of the goals set forth in this MOA. 

Monitor and evaluate timber sale objectives and mitigation requirements as an integral 
part of salvage sales and the salvage program as prescribed in Forest Plans, Land Use 
Plans and agency direction. Public and stakeholder involvement in monitoring and 
evaluation will be encouraged. There will be a national salvage program review 
involving regions and States with significant activity under this Act. 

11. Recognize and use the definition of salvage timber sale as contained in Public Law 
104-19, which is a timber sale Rfor which an important reason for entry includes the 
removal of disease or insect-infested trees, dead, damaged, or down trees, or trees 
affected by fire or imminently susceptible to fire or insect attack. n This defmition 
allows for treating associated trees or trees lacking tlte characteristics of a healthy and 
viable ecosystem for the purpose of ecosystem improvement or rehabilitation as long 
as a viable salvage component exists. While this definition provides necessary 
flexibility to meet salvage objectives, care must be taken to avoid abuse by including 
trees or areas not consistent with current environmental laws and existing standards 
and guidelines as set forth in this MOA. 

This Memorandum of Agreement is intended only to improve the internal management of the 
Federal Government and does not create any right or benefit, substantive or procedural, 
enforceable at law or equity by a party against the United States, its agencies or 
instrumentalities, its officers or employees,' or any other person. 



PRIVILEGED AND CONFIDENTIAL 
ATTORNEY/CLIENT DOCUMENT 

LITIGATION UPDATE (5/14/'6): RESCISSIONS ACT CASES 

,section 2001(k) Cases 

NFRC v. Glickman (D. Or., Hogan) (industry challenge to 
Administration's interpretation of scope and know to be nesting 
provisions) CONSOLIDATED with Scott Timber v. Glickman and 
Pilchuck Audubon Soc'y v. Glickman (challenge to temporal scope 
of Section 2001(k) and to intention to go forward with withdrawn 
and cancelled sales). 

(1) Geographic Scope. On AprIl 24, the Ninth Circuit 
issued an opinion affirming Judge Hogan's interpretation of 
the geographic scope of section 2001(k). The Court focused 
on the plain language of the statute, as well as the 
legislative history. As a result of conflicting language in 
the opinion regarding 2001(k)'s application to Eastside vs. 
westside sales, on May 3, we filed a motion for a rehearing. 

(2) "Known to be Nesting" and Appeal. On 1\19\96, Judge 
Hogan issued an opinion on the "known to be nesting" 
standard holding that (k)(2) requires evidence of nesting 
within sale unit boundaries. On 1/25/96 the District Court 
granted a 6o-day stay of this order. On April 5, 1996, the 
Ninth Circuit continued the stay of all provisions of this 
order. Appellate arguments were held on May 7th. 

(3) "High Bidder" and Appeal. The Ninth Circuit heard 
arguments on May 7, 1996. 

(4) Reporting Requirements. A thirteenth compliance report 
was filed last week. 

(5) Replacement Volume, Termination of (k) (1) and 
Modification or Termination of Existing Sale Contracts. 
On May 1, Scott Timber filed a motion for identification and 
release of replacement timber. The government filed an 

/

OPPosition on May 10, 1"6. NFRC filed a reply to our 
opposition claiming the "notwithstanding" language applies 
to (k)(3). This motion is scheduled for oral argument on 
TUesday Kay 14. Further, On May 9, HPRC filed a motion 
seeking to compel the Porest Service to provide replacement 
timber for identified sales DO later than June 1, 1"6. 

Klamath Tribes v. united states, (D. Or.) The Klamath Tribe, 
represented by SCLDF, has filed an action seeking to enjoin the 
harvesting of eight timber sales on the Winema and Fremont 
National Forests in Oregon. The Tribe claims the u.S. and Forest 
Service are violating a trust responsibility to protect the 
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Klamath Tribes' treaty rights to hunt and fish on these forests. 
The Forest Service is currently under an injunction from Judge 
Hogan to release all eight sales. On Hay 6, the court denied the 
government's motion to transfer the action to Judge Hogan, and 
granted Boise Cascade's motion to intervene. We anticipate a 
ruling shortly OD plaintiffs' motion for a PI. 

Seattle Audubon Society v. Thomas (W.O. Wash., Dwyer, J.). 
In October 1995, SAS filed a motion to clarify and enforce 
injunctions issued in 1990 on the Cowboy, Nita, South Nita and 
Garden timber sales, and to clarify the ruling as to the First 
and Last sales. Industry filed a subsequent motion to vacate the 
injunctions on. the basis of the Glickman Court's orders. On 
2/22/96, Judge Dwyer issued an order staying a decision on the 
four enjoined sales pending a ruling by the Ninth Circuit. 

The court on March 27, 1996 issued a ruling declaring that 
no further relief could be afforded as to the First and Last 
timber sales. Subsequently, the Forest Service entered into an 
agreement with the purchaser whereby these environmentally 
damaging sales will be SUbstituted for less damaging sales. 

Native Americans for Enola v. USFS (Ninth Circuit) The Enola 
Hill Sale located on Mount Hood NF was released pursuant to 
Section 2001(k) (1). The release was challenged on the basis of 
an earlier court order, American Indian Religious Freedom Act, 
Archeological Resources Protection Act, National Historic 
Preservation Act, and treaty rights. The district court granted 
our motion to dismiss ruling that the Rescissions Act precludes 
plaintiffs SUbstantive and procedural challenges (2/28/96). An 
appeal followed. On Thursday April 25, Judge Marsh, finding 
plaintiffs have no likelihood of success on appeal, vacated his 
April 17 TRO and denied the plaintiffs' motion for stay and 
injunction pending appeal. 

Smith v. u.S. Forest Service, (E.D. Wash. - Judge Quackenbush) 
In November, the purchaser of a timber sale that the Forest 
Service had suspended for NEPA issues, filed an order requesting 
that th~ sale be released under 2001(k). A hearing was held on 
January 23, 1996. The matter is under advisement. A decision on 
this matter will likely be forthcoming as a result of the Ninth 
Circuit's recent opinion affirming geographic scope. In order to 
apprise the court of the current status, on Hay 3,' we filed a 
copy of the Ninth Circuit's opinion with the court and informed 
the court of our action in seeking a rehearing. 
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DECISIONS/CLOSED ACTIONS FOR 2001(k): 

Pacific Crest Biodiversity v. Glickman, (W.O. Wash.) On March 
18, 1996, environmental plaintiffs filed a motion for TRO and PI 
as to the controversial Rocky timber sale located in the Olympic 
National Forest. The Rocky sale was originally offered under 
section 318, and released pursuant to (k)(l). Plaintiffs 
contended the sale area contains northern spotted owls. On March 
19, 1996 the court denied plaintiffs' motion. 

Pilchuck Audubon Society v. Glickman (W.O. Wash., Rothstein, J.) 
(challenge to government's earlier interpretation of "known to be 
nesting"). On February 1, 1996 federal defendants and SCLDF 
entered into a joint stipulation to dismiss the complaint without 
prejudice. 

Oakhurst v. USFS (D. Or.). In January of 1996, the court 
dismissed this action by a pro se plaintiff that challenged the 
Sugarloaf Timber Sale. Plaintiff raised constitutional issues, 
the civil Rights Act, the religious Freedom Restoration Act and 
the APA. 

* * * 

. section 2001 (d) Sales .(Option 9 Sales) 

ONRC v. Thomas (Ninth Circuit) (challenqe to four timber sales 
two under 2001(d) and two not under the Rescissions Act). 
On 12/5/95, U.S. District Court Judge Hogan issued a ruling, 
determining that all sales, including those that were not 
delayed, fall within the scope of 2001(k). The effects of this 
decision remain unsettled. On March 4, 1996, a Ninth Circuit 
panel heard arguments on the government's appeal of this 
decision. 
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Section 2001(b) Sales (Salvage Sales) 

PENDXNG DXSTRXCT COURT ACTXONS: 

Idaho Sporting Congress v. USFS, (D. Idaho). The same plaintiffs 
now bring a fourth action against two additional salvage timber 
sales that are offered as part of the Thunderbolt Recovery Fire 
Recovery Project. Plaintiffs allege the same violations as in 
"Thunderbolt III", (See "Decisions in District Court," below). 

PENDING CXRCUXT COURT ACTIONS: 

Southwest Center for Biological Diversity v. u.S. Forest Service, 
(D. Arizona), on appeal. On March '14, the district court granted 
our motion for summary judgment and dismissed this challenge to 
the Rustler Fire Salvage Sale located on the Coronado National 
Forest, Arizona. Significantly, the court found that the Forest 
-Service properly invoked a categorical exclusion (CE) for this 
sale, and the environmental documentation used by the Secretary 
was sufficient. The court indicated that this ruling will be 
submitted for publication. On April 3, 1996, plaintiffs filed a 
notice of appeal. 

Sierra Club v. u.S. Forest Service (Ninth Circuit) ("Warner 
Creek" Timber Sale). The Forest Service originally offered this 
salvage sale prior to the enactment of the Rescissions Act after 
an unknown arsonist burned the area. In May of 1995, a 
magistrate judge issued an opinion finding that the Forest 
Service should have considered this factor in the EIS. After 
passage of the Rescissions Act, the district court judge ordered 
briefing on the effect of section 2001 on the Warner Creek Sale, 
and after finding that Section 2001 was applicable, dismissed 
plaintiffs NEPA and NFMA claims. Plaintiffs appealed, claiming 
the district court improperly applied Section 2001 to a sale that 
was already "prepared" and requesting that the district court be 
required to review the NEPA claims. Our response brief was filed 
on March 20, 1996. 

Idaho Sporting Congress v. USFS (Ninth Circuit) (Thunderbolt I) 
Plaintiffs challenged the Thunderbolt Wildfire Recovery Project, 
three other salvage projects, and all other salvage logging 
operations on the Boise and Payette National Forests. On January 
8, 1996 the court granted our motion for summary judgment and to 
dismiss finding that the Forest Service did not act in an 
arbitrary or capricious manner. The court rejected plaintiffs' 
public trust doctrine and APA arguments, and limited review to 
those sales that were advertised, thus holding that an 
unadvertised sale does not present a case or controversy under 
the Rescissions Act. Argument was given on May 10, 1996. 
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Idaho Conservation League v. USFS (Ninth Circuit) (Thunderbolt 
II) On December 11, the court granted our motion for summary 
judgement, finding that the Forest Service did not proceed in an 
arbitrary or capricious manner in making the determination to 
offer the sale, despite some contradictory positions by other 
agencies. Further, the court found. that the Secretary could, in 
fact, delegate his responsibilities under the Rescissions Act, 
contrary to plaintiffs' arguments. A hearing is scheduled for 
May 10, 1996. 

DECISIONS IN DISTRICT AND CIRCUIT COURTS: 

Inland Empire Public Lands Council v. Glickman (9th Cir.) 
(Fire Salvage Sales) On Kay 8, 1996, the Ninth Circuit affirmed 
the district court's order that allowed fire salvage sales to go 
forward in the Kootenai National Forest. The court noted that 
the Rescissions Act provides for "extremely limited judicial 
review," and the Act does not require the Secretary to personally 
authorize each salvage sale. Further, the Ninth Circuit affirmed 
the district court's actions in dismissing the action against the 
PWS and striking extra-record materials. 

Ozark Chapter/Sierra Club y. Thomas, (E.D. Missouri). On May 3, 
1996, Judge Limbaugh granted federal defendants motion for 
summary judgment in this challenge to a salvage timber sale 
located on the Mark Twain National Forest. The Forest Service 
had proceeded with this sale under the categorical exclusion 
provision of NEPA. Plaintiffs challenged that a categorical 
exclusion did not comply with the Rescissions Act. The court 
rejected this argument. Notably, in this action, the court had 
contrary to express provisions of 2001, issued a TRO. 

Idaho Sporting Congress v. USFS (D. Idaho) ("Thunderbolt 111"). 
This represents the third challenge to a salvage sale offered as 
part of the Thunderbolt Fire Recovery Project. Plaintiffs allege 
violations of the public trust doctrine, the President's 
Directive for implementation of salvage sales and the APA. By 
order issued 4/19/96, the court granted summary judgment in favor 
of defendants on all counts. 

The Armuchee Alliance v. King. District Ranger, (D. Georgia). 
Plaintiffs challenged the constitutionality of the Timber Salvage 
Rider, and in the alternative, the Forest Service's decision to 
release Southern Pine Beetle (SPB) Salvage Sales in the 
Chattahoochee National Forest. By order dated April 18, 1996, 
the court granted our motion for summary judgment on all counts. 
Specifically, the court concluded that the Timber Salvage Rider 
was not unconstitutionally vague, did not violate the separate of 
powers doctrine or equal protection clause, and did not 
unconstitutionally infringe upon plaintiffs' substantive and 
procedural due right~. Further, the court affirmed the Forest 
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\1 service's decision to invoke a categorical exclusion. We 

received notice from the court that this opinion was submitted 
for publication •. 

Alabama Wilderness v. Carter, (M.D. Ala. - Judge Thompson) 
Negotiations resulted in an agreement to dismiss this action, and 
on April 10, 1996 the court dismissed the action'with prejudice. 
At issue in this second challenge to salvage timber sales in the . 
Alabama National Forests, was the constitutionality of the Timber 
Salvage Rider, the Forest Service's decision to proceed with the 
sale and the use of a categorical exclusion. 

Alabama Wilderness v. Yancy, (M.D. Ala.). This action was 
dismissed by agreement of the parties in February, 1996. Prior 
to our filing of a brief on the merits,· plaint~ffs and the Forest 
Service negotiated a settlement that released the 15 sales at 
issue. In this action, environmental groups challenged the 
constitutionality of the Timber Salvage Rider, and in the 
alternative, the Forest Service's decision to proceed with,15 
salvage sales in the Conecuh National Forest. 

Kentucky Heartwood v. USFS, 906 F. Supp. 410 (E.D. Ky. 1995). 
The court granted federal defendants' motion for summary 
judgment. Plaintiffs had challenged five salvage sales in the 
Daniel Boone National Forest and their impacts on the endangered 
Indiana bat. The court's decision was the first to address the 
applicable standard of review for salvage timber sales under the 
Rescissions Act. The court held an arbitrary and capricious 

,review is the appropriate standard, yet the review is to be 
"extremely deferential." 
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PRIVILEGED AND CONFIDENTIAL 
ATTORNEY/CLIENT DOCUMENT 

LITIGATION UPDATE (4/30/96): RESCISSIONS ACT CASES 

Section 2001(k) Cases 

NFRC v. Glickman (D. Or., Hogan) (industry challenge to 
Administration's interpretation of scope and know to be nesting 
provisions) CONSOLIDATED with Scott Timber v. Glickman and 
Pilchuck Audubon Soc'y v. Glickman (challenge to temporal scope 
of Section 2001(k) and to intention to go forward with withdrawn 
and cancelled sales) . 

(1) Geographic Scope. On April 24, the Ninth Circuit 
issued an opinion affir.ming Judge Hogan's interpretation of 
the geographic scope of Section 2001(k). The Court focused 
on the plain language of the statute, as well as the 
legislative history. 

(2) "Known to be Nesting" and Appeal. Appeal consolidated 
with appeal of 1/10/96 High Bidder Order. On January 19, 
1996 Judge Hogan issued an opinion on the "known to be 
nesting" standard holding that (k) (2) requires evidence of 
nesting within sale unit boundaries. On 1/25/96 the 
District Court granted a 60-day stay of this order. By 
order issued April 5, 1996, the Ninth Circuit continued the 
stay of all provisions of the 1/19/96 Order. 

(3) "High Bidder" and Appeal. The Ninth Circuit hearing is 
scheduled for May 7, 1996. 

(4) Reporting Requirements. We filed a twelfth compliance 
report on April 26, 1996. 

(5) Replacemen~ Volume, Termination of (k) (1) and 
Modification or Termination of Existing Sale Contracts. 
The agencies continue to discuss possible interpretations 
and solutions to these issues. 

Klamath Tribes v. United States; (D. Or.) The Klamath Tribe, 
represented by SCLDF, has filed an action seeking to enjoin the 
harvesting of eight timber sales on the Winema and Fremont 
National Forests in Oregon. The Tribe claims the U.S. and Forest 
Service are violating a trust responsibility to protect the 
Klamath Tribes' treaty rights to hunt and fish on these forests. 
The Forest Service is currently under an injunction from Judge 
Hogan to release all eight sales. Judge Haggerty will hold a 
consolidated hearing on the U.S. motion to transfer, Boise 
Cascade's motion to intervene, and the Tribes' motion for PI in 
Portland on May 6 at 2 pm. 
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Seattle Audubon Society v. Thomas. (W.D. Wash., Dwyer, J.). 
In October 1995, SAS filed a motion to clarify and enforce 
injunctions issu~d in 1990 on the Cowboy, Nita, South Nita and 
Garden timber sales, and to clarify the ruling as to the First 
and Last sales. Industry filed a subsequent motion to vacate the 
injunctions on the basis of the Glickman Court's orders. On 
2/22/96, Judge Dwyer issued an order staying a decision on the 
four enjoined sales pending a ruling by the Ninth Circuit. 

The court on March 27, 1996 issued a ruling declaring that 
no further relief could be afforded as to the First and Last 
timber sales. Subsequently, the Forest Service entered into an 
agreement with the purchaser whereby these environmentally 
damaging sales will be substituted for less damaging sales. 

Native Americans for Enola v. USFS (Ninth Circuit) The Enola 
Hill Sale located on Mount Hood NF was released pursuant to 
Section 2001(k) (1). The release was challenged on the basis of 
an earlier court order, American Indian Religious Freedom Act, 
Archeological Resources Protection Act, National Historic 
Preservation Act, and treaty rights. The district court granted 
our motion to dismiss ruling that the Rescissions Act precludes 
plaintiffs substantive and procedural challenges (2/28/96). An 
appeal followed. On Thursday April 25, Judge Marsh, finding 
plaintiffs have no likelihood of success on appeal, vacated his 
April 17 TRO and denied the plaintiffs' motion for stay and 
injunction pending appeal. 

Smith v. u.S. Forest Service, (E.D. Wash. - Judge Quackenbush) 
In November, the purchaser of a timber sale that the Forest 
Service had suspended for NEPA issues, filed an order requesting 
that the sale be released under 2001(k). A hearing was held on 
January 23, 1996. The matter is under advisement. A decision on 
thi~ matter will likely be forthcoming as a result of the Ninth 
Circuit's recent opinion affirming geographic scope. 
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DECISIONS/CLOSED ACTIONS FOR 2001(k): 

Pacific Crest Biodiversity v. Glickman, (W.O. Wash.) On March 
18, 1996, environmental plaintiffs filed a motion for TRO and PI 
as to the controversial Rocky timber sale located in the Olympic 
National Forest. The Rocky sale was originally offered under 
Section 318, and released pursuant to (k) (1). Plaintiffs 
contended the sale area contains northern spotted owls. On March 
19, 1996 the court denied plaintiffs' motion. 

Pilchuck Audubon Society v. Glickman (W.O. Wash., Rothstein, J.) 
(challenge to government's earlier interpretation of "known to be 
nesting") . On February I, 1996 federal defendants and SCLDF 
entered into a joint stipulation to dismiss the complaint without 
prejudice. 

Oakhurst v. USFS (D. Or.). In January of 1996, the court 
dismissed this action by a pro se plaintiff that challenged the 
Sugarloaf Timber Sale. Plaintiff raised constitutional issues, 

.the Civil Rights Act, the religious Freedom Restoration Act and 
the APA. 

* * * 

Section 2001(d) Sales (Option 9 Sales) 

ONRC v. Thomas (Ninth Circuit) (challenge to four timber sales 
two under 2001(d) and two not under the Rescissions Act). 
On 12/5/95, U.S. District Court Judge Hogan issued a ruling, 
determining that all sales, including those that were not 
delayed, fall within the scope of 2001(k). The effects of this 
decision remain unsettled. On March 4, 1996, a Ninth Circuit 
panel heard arguments on the government's appeal of this 
decision. 
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Section 2001(b) Sales (Salvage Sales) 

PENDING DISTRICT COURT ACTIONS: 

Idaho Sporting Congress v. USPS, (D. Idaho). The same plaintiffs 
now bring a fourth action against two additional salvage timber 
sales that are offered as part of the Thunderbolt Recovery Pire 
Recovery Project. Plaintiffs allege the same violations as in 
"Thunderbolt III", (See "Decisions in District Court," below). 

Ozark Chapter/Sierra Club v. Thomas, (E.D. Missouri). The Ozark 
Chapter filed a complaint in February challenging the actions of 
the Forest Service in awarding fire/drought salvage sales on the 
Mark Twain National Forest. In their motion for summary 
judgment, plaintiffs allege that the Forest Service's use of a 
categorical exclusion is arbitrary and capricious, the 
environmental documentation is insufficient, and the sales do not 
fall within the scope of the Rescissions Act. On 3/12/96, the 
court extended the briefing schedule beyond the 45-days and 
ordered the Forest Service not to sell or log the sales pending a 
final decision on this motion. The order directly contravenes 
§ 2001(f) (3), which disallows PI/TROs in salvage timber sale 
cases. The motion is fully briefed and we await a rUling. 

PENDING CIRCUIT COURT ACTIONS: 

Southwest Center for Biological Diversity v. u.S. Forest Service, 
(D. Arizona), on appeal. On March 14, the district court granted 
our motion for summary judgment and dismissed this challenge to 
the Rustler Fire Salvage Sale located on the Coronado National 
Forest, Arizona. Significantly, the court found that the Forest 
Service properly invoked a categorical exclusion (CE) for this 
sale, and the environmental documentation used by the Secretary 
was sufficient. The court indicated that this ruling will be 
submitted for publication. On April 3, 1996, plaintiffs filed a 
notice of appeal. 

Sierra Club v. u.S. Forest Service (Ninth Circuit) ("Warner 
Creek" .Timber Sale). The Forest Service originally offered this 
salvage sale prior to the enactment of the Rescissions Act after 
an unknown arsonist burned the area. In May of 1995, a 
magistrate judge issued an opinion finding that the Forest 
Service should have considered this factor in the EIS. After 
passage of the Rescissions Act, the district court judge ordered 
briefing on the effect of Section 2001 on the Warner Creek Sale, 
and after finding" that Section 2001 was applicable, dismissed 
plaintiffs NEPA and NFMA claims. Plaintiffs appealed, claiming 
the district court improperly applied Section 2001 to a sale that 
was already "prepared" and requesting that the district court be 
required to review the NEPA claims. Our response brief was filed 
on March 20, 1996. 
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Idaho Sporting Congress v. USFS (Ninth Circuit) (Thunderbolt I) 
Plaintiffs challenged the Thunderbolt Wildfire Recovery Project, 
three other salvage projects, and all other salvage logging 
operations on the Boise and Payette National Forests. On January 
8, 1996 the court granted our motion for summary judgment and to 
dismiss finding that the Forest Service did not act in an 
arbitrary or capricious manner. The court rejected plaintiffs' 
public trust doctrine and APA arguments, and limited review to 
those sales that were advertised, thus holding that an 
unadvertised sale does not present a case or controversy under 
the Rescissions Act. A consolidated hearing is scheduled for May 
10, 1996. 

Idaho Conservation League v. USFS (Ninth Circuit) (Thunderbolt 
II) On Decembe+ 11, the court granted our motion for summary 
judgement, finding that the Forest Service did not proceed in an 
arbitrary or capricious manner in making the determination to 
offer the sale, despite some contradictory positions by other 
agencies. Further, the court found that the Secretary could, in 
fact, delegate his responsibilities under the Rescissions Act, 
contrary to plaintiffs' arguments. A hearing is scheduled for 
May 10, 1996. 

Inland Empire Public Lands Council v. Glickman (Ninth Circuit) 
(Fire Salvage Sales) On March 13, 1996, a Ninth Circuit panel 
heard arguments on this environmental group's appeal of the 
district court's decision. In December, a district court in 
Montana granted summary judgment in favor of the Forest Service's 
actions to release fire salvage sales in the Kootenai National 
Forest. The panel focused on several areas including Congress' 
ability to pass the Emergency Timber Salvage Rider, the type of 
relief a court could grant under the Rider and the scope of 
challenges allowed by the Rider. We await a decision. 
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DECISIONS IN THE DISTRICT COURT: 

Idaho Sporting Congress v. USFS (D. Idaho) ("Thunderbolt III") . 
This represents the third challenge to a salvage sale offered as 
part of the Thunderbolt Fire Recovery Project. Plaintiffs allege 
violations of the public trust doctrine, the President's 
Directive for implementation of salvage sales and the APA. By 
order issued 4/19/96, the court granted summary judgment in favor 
of defendants on all counts. 

The Armuchee Alliance v. King. District Ranger, (D. Georgia). 
Plaintiffs challenged the constitutionality of the Timber Salvage 
Rider, and in the alternative, the Forest Service's decision to 
release Southern Pine Beetle (SPB) Salvage Sales in the 
Chattahoochee National Forest. By order dated April 18, 1996, 
the court granted our motion for summary judgment on all counts. 
Specifically, the court concluded that· the Timber Salvage Rider 
was not unconstitutionally vague, did not violate the separate of 
powers doctrine or equal protection clause, and did not 
unconstitutionally infringe upon plaintiffs' substantive and 
procedural due rights. Further, the court affirmed the Forest 
Service's decision to invoke a categorical exclusion. We 
received notice from the court that this opinion was submitted 
for publication. 

Alabama Wilderness v. Carter, (M.D. Ala. - Judge Thompson) 
Negotiations resulted in an agreement to dismiss this action, and 
on April 10, 199£ the court dismissed the action with prejudice. 
At issue in this second challenge to salvage timber sales in the 
Alabama National Forests, was the constitutionality of the Timber 
Salvage Rider, the Forest Service's decision to proceed with the 
sale and the use of a categorical exclusion. 

Alabama Wilderness v. Yancy, (M.D. Ala.). This action was 
dismissed by agreement of the parties in February, 1996. Prior 
to our filing of a brief on the merits, plaintiffs and the Forest 
Service negotiated a settlement that released the 15 sales at 
issue. In this action, environmental groups challenged the 
constitutionality of the Timber Salvage Rider, and in the 
alternative, the Forest Service's decision to proceed with 15 
salvage sales in the Conecuh National Forest. 

Kentucky Heartwood v. USFS, 906 F. Supp. 410 (B.D. Ky. 1995). 
The court granted federal defendants' motion for summary 
judgment. Plaintiffs had challenged five salvage sales in the 
Daniel Boone National Forest and their impacts on the endangered 
Indiana bat. The court's decision was the first to address the 
applicable standard of review for salvage timber sales under the 
Rescissions Act. The court held an arbitrary and capricious 
review is the appropriate standard, yet the review is to be 
"extremely deferential." 
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