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Draft Timeline for
Interagency Salvage Review Activities

May 28-31
Agreement on Review Goal and Objectives

Agreement on draft letter -

o} Separate letters from each agency OR a single letter signed by all S
agency heads

o Agreement on content of letter

5/30 -- working group meets to revise MOA compliance questions;

5/31-- team members brief their agency leaders and get' review of questions

Forest Service believes field vists are essential  to the credibility of '
this review and would like agreement now from the other agencies that there
will be field visits. This will allow all involved agencies to begin
making decisions about who will be involved in the trips and schedule their
time for target dates in early or mid-July. Details about the specific
sites to be visited can be made once we have field input from the Reply Due

letter.
June 3-14
6/2 -- Final revision of draft MOA compliance questions.
6/2 or 6/3 -- Letter sent to Regional/State offices with 6/14 reply due.
OPTIONS:

1. Working group goes on a 3 or 4 day "trial run" field review trip to a
national forest (and perhaps an adjacent BLM district) in the west; staff
from agency regional/state offices of all 5 agencies join the team for an
on-the-ground look at one or more salvage sales to discuss how best to
conduct the interagency review.

OR
2. Working group stays in Washington and works on timelines and staffing
decisions for the field reviews.
June 17-28

Working group consolidates input from field offices; revises MOA compliance
questions; identifies potential sites for field reviews and presents
recommendations/options for OK by agency leaders; get agreement on national
Jlevel "questionnaire" on the MOA, and agreement on specific situations and
locations that will be covered through field visits.



July 1-12
Set up field visits.

Send our national level "questionnaire" on MOA compliance by July 1 with
reply due July 19, '

July 15-26
Conduct field visits.

Begin compiling and analyzing responses to national level "questionnaire".
July 29-August 9

Prepare draft report.
August 16

Final report ready.



NOTE: This letter would go to Regional/State offices of each of the involved
agencies from the appropriate Washington Office agency leader. The Enclosures
are not being sent as part of this draft; Enclosure 1 will be the final goal
and objectives statement and Enclosure 2 will be the draft MOA questions.

ek ke de ke DRAFT 5/28/96 10:30 am w**%w

TO: .Agency field headquarters office
FROM: Agency head/MOA signatory

SUBJECT: Interagency Salvage Program Review
REPLY DUE June x, 199%6

The interagency Memorandum of Agreement (MOA) on Timber Salvage Related
Activities Under Public Law 104-19 commits us to a national salvage program
review. The goal and objectives of this review (Enclosure 1) have been
developed and agreed to by the five participating federal agencies.

Completing this review is a high priority and your participation and
involvement is essential to its success. To facilitate the review process, we
have developed draft questions specific to each MOA item. The intent of these
questions is to help determine, on a national basis, compliance with the 11
items in the MOA. The draft questions are enclosed for your review and
comment. (Enclosure 2)

Along with your comments on the draft questions, we request that you provide a
list of additional specific topics, issues, concerns, locations/situations and
processes which you believe should be addressed through the review, including
any situations which need clarification or have been troublesome. We further
request that you provide information on those processes being implemented under
the MOA which have been particularly effective.

All five agencies involved in implementing the MOA are responding to this
request. An interagency working group will develop a final set of questions on
MOA compliance based on responses from all of the agencies. There also will be
an interagency decision on whether field reviews are needed, and if so, where
and how they will be conducted. If field reviews are needed, we will work with
you to ensure that they are designed and implemented in a manner which
minimizes disruption of field units while achieving the goal and objectives of
the review.

Please provide your response by June X, 1996. Send your response to {insert

name of agency contact}. If you have questions, you may contact {name} at
{phone number and/or computer address}.

signature
title

cc: all other agency signatories



5/29/96

Draft Interagency Salvage Review letter for field input -- (attached)
The interagency working group proposes that the letter go from each agency
head to that agency’s Regional or State offices next week, with a reply due
on June 14. The letter does - several things:

NEXT

Lets field offices know that planning has begun for a national,
interagency review of the salvage sale program and transmits the goal
and objectives for the review.

Requests comments and edits (not responses) on a set of draft
guestions concerning compliance with the MOA.

Requests a list of any additional specific topics, issues, concerns,
locations/situations and processes which the Regional/State offices
believe should be addressed through the review, including any
situations which need clarification or have been troublesome. Also
requests information on MOA processes that are particularly effective.

Lets the Regional/State offices know their input will be used to
develop a final set of questions on MOA compliance and to determine
whether field reviews are needed.

Provides assurance that if field reviews are needed, the WO will work
with field units to set up the review so as to minimize disruption
which achieving the review goal and objectives.

STEPS:

The interagency team is proposing a separate letter (identical in
content except for style protocols used by each agency) from each
agency to its Regional/State offices in order to avoid the time delay
which seems to be inherent when a document needs 5 signatures. If the
agency heads prefer to do a single letter with 5 signatures, (which is
how the August 18 letter on the MOA has handled) that decision needs
to be made as soon as possible.

The content of the letter needs an OK from the involved agencies.

The working group needs to finish the next draft of the MOA compliance
questions (target for this is Thursday, 5/30) so that agency
leadership can review it and a final draft can be prepared by COB next
Monday, June 3. The letter would go out to field offices on Monday or
Tuesday of next week, depending on completion of the final draft of
the MOA compliance questions.

The Forest Service believes that the review will not have credibility
unless it includes trips to selected field sites. We would like
agreement now that there will be field reviews so that we can build
them into a timeline and people’s schedules, and indicate in the
letter that there will be field reviews and ask for field input on
specific sites to visit.



5/29/96
Interagency Salvage Review Goal and Objectives --
These are revised per input from CEQ last week.

NEXT STEP: Latest draft (5/28, 5 p.m.) needs review and final OK.

Fekehoddk DRAFT 5/28/96 5:00 pm *wwww
INTERAGENCY SALVAGE REVIEW -- GOAL and OBJECTIVES

GOAL: Conduct an objective review of compliance with the interagency
Memorandum of Agreement (MOA) on timber salvage activities under P.L. 104-19.

OBJECTIVES:

1. Determine how the involved agencies are complying with the eleven items in
the Memorandum of Agreement on Salvage Timber Sales and related guidance,
and identify actions to enhance compliance.

2. Determine whether the MOA has been effective in establishing processes
necessary for achieving environmentally sound timber salvage sales.

3. Evaluate the effectiveness and time/cost savings associated with the
streamlined consultation process, which was developed prior to P.L. 104-19
and incorporated in the MOA, and determine the potential applicability of
the streamlined consultation process for future use.

4. Identify any additional actions to further enhance interagency
collaboration.

5. Produce an interagency report which will provide information for agency
decision-makers, the public, and the Congress regarding implementation of
the MOA.
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The [Secretary of Agriculture] seeks a clarificgtion of this d\gg»o:iv;a{e
sthcial

Cougt’s [date] injunction(s]), directing the award/ and release of

certain timber sales previously withdrawn from the Forest

Service timber program. NFRC v. Glickman, /- Order (date of
relevant oxder(s]). The Court’s Order intgrprets section

2001 (k) (1) oA\ the 1995 Rescissions Act, Pub. L. No. 104—19, to

require the Secrketary to award, relexse and permit to be
completed [identify relevant salef# and location]. By this
motion, federal déthBant seekKs clarification of this Court’s
injunction[s] to assure at the Forest Service can properly rely
on the original terms ©f thecontracts to suspend, modify or
cancel these part éular timber Sales released pursuant to this

Court’s order{s] interpreting section 2001 (k). This Court has

Alternatively, if after being presented with this issue, the
Court determines that ite previous Orders rxequire modification to

permit the agency'’s relianc¢e on these contract terms, defendants
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request that the Orders be so modified. 1In conngction with this
request, if the Court determines that it does not have
jurisdiction to grant such a modification in connection with its
enforcement authority, defendants respectfully move for a limited
remand to allow.such modification under Crateo, Inc. v.

Intermark, Inc,, 536 F.2d4 862, 869 (9th Cir. 1976).
S tuiat D

Recent—evente—haveprompted—this—motiony  [Section

2001 (k) (1) directs the Secretary to release and permit to be

wtHy 1o chauge iun
completed cextain timber contracts originally advertised

terms," whieb—e*p&eee%:y—é:neorpe*a—bwnt:ae&—&erﬂm/ An essentlal

component of the original contracts are those terms that

issues, 1t wned
' AV
Accordingly, } igions has now become e
i

critical. Moreover,

8 been expanded. An interim

orizes substitution of
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\Section 20d1(k)(1)'s explicit incorporation of these
contract terms provides the Secretary the necessary flexibility
to utilize the terms as part of contract completion. While
section 2001 (k) served to resurrect these sales, their original

terms now guide the contracts’ completion. Indeed, the Secreta

v N A

must .be able to continue ko gely Qn contractg terme as they

L.s,tl yuilz. + dehning Ha sule CJMTvacf/ . . : NJthaJ
A_,,,—’j;; light of this Court’s outstanding

injunction({s], before the Secretary takes any action to implement

these terms, defendant seeks clarification from the Court that
such actions are permitted. Alternatively, if after

consideration of the issues presented, modification of the orders

is deemed necessary, defendant requests that the Court exercige
its inherent authority to enforce its orders to issue the
appropriate modification. If necessary, defendants seek

permission to proceed in accordance with Crateo.?

Statement of the Came

Origin of Sales. Pursuant to Section 318 of the Department
of the Interior and Related Agenciés Appropriations Act, 1990,
103 Stat. 745 ("Section 318"), a numﬁer of timber sales were
proposed for the [name] National Forest by the Forest Service.

Of particular importance here are (number] sales, named [list

1 If the Court grants this motion in the alternative, the
Secretary would then file a motion for a limited remand with the
Court of Appeals for the Ninth Circuit. See Jenking v. Whittake
Coxp., 785 F.2d 720, 722 n.2 (9th cir. 1986).
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sales]. [Explain why sales did not proceed as Section 318
sales.]
[Identify any non-318 sales and explain why they did not
proceed. ]
Inconsistency of Sales with Pacific Northwest Forest Plan.
In the years following the withdrawal of these sales, the Forest
Service worked closely with the BLM to address the problems of
the northern spotted owl and other elements of tﬁe old growth
ecosystem affected by logging in the Pacific Northwest. During
the period from 1993 through 1994, much progress was made on
reaching a solution to the years of litigation and injunctions on
the Pacific Northwest forests. Thé Paclific Northwest Forest Plan
provided a new landscape for both protection of the old-growth
habitat and sustainable timber harvests. It remains unclear -
rualy wenls
whether these saleg were considered to be standing or harvested i, hJL':%~
during the preparation of this Plan. [Confirm re individual x{:;as:wr 1
sales.] The Forest Service, however, had assumed that these
sales would not be released. [Confirm]
‘Under the Pacific Northwest Forest Plan, these sales could
not go forward in their original form. The Bales lie within Late
Successional Reserves and Key Watersheds ([check location as to

identified sales], as_thosé termgs are defined in the Pacific

Northwest Plan. Sege Declaration of XXX.
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Late Succeesional Reserves. A Late Successional Reserxve
("LSR") is a land allocation for reserved lands that are to be
managed to protect and enhance conditions of late-successional
and old-growth related species, including the northern spotted
owl, as part of ecosystem management strategy. Very limited
timber harvesting is permitted in the LSRs, mostly thinning,
which is only permitted if it will positively afféct the reserve.

Key Watersheds. A Key Watershed is part of a system of
large refugia comprising watersheds that are crucial to at-risk
fish species and estocks and provide high quality water. Timber
harvest cannot occur in Key Watersheds without a watershed
analysis. No new roads are to be built in the unroaded portion
of previously inventoried roadless areas. [Identify éales'
location in key watershed[s) and whether they have been a part of
any aquatic strategy review.]

To date, the Forest Service has not undertaken any review of
these particular timber sales for their compliance or non-
compliance with the Umpqua Forest Plan [or other Plan], as

: Dinalw sus h add - kT i
amended by the Pacific Northwest Plan. Mua - et Tho N L&cuuax_

T Fuuar via had wves
Plouned v velease Theur-
The Rescissions Act resurrects these abandoned sales. 1In

July 1995, Congress passed the Rescissions Act, P.L. 104-19.

[Describe individual sales.]

Litigatlion surrounding this statute began almost immediately

after passage.
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Litigation Over Section 2001 In The United
tates Digtrict rt

On August 8, 1995, Northwegt Forest Resources Council (NFRC)
filed a complaint seeking mandamug and a permanent injunction to
compel the Secretaries to award and release by September 10,
1995, "all timber sales offered prior to the date of enactment
[of the Act] in all national forests in Oregon and Washington and

Bureau of Land Management ("BLM") districts in western Oregon."

See Northwest Forest Resource Council v. Glickman, Civil Action

No. 95-6244-HO. On August 22, 1995, the land management agencies

. crnld we
issued their interpretation of the scope of subsection S berr—

2001 (k) (1), explaining that the provision applies to the releasel:hé“ (H
sewl
of a set of sales that had been offered pursuant to section 318 ml( ”

of the Fiscal Year 1990 Interior and Related Agencies what wee Oﬁuw( +
T,
Appropriations Act, but which had not proceeded.? Pursuant 10 ?Ng il

this interpretation, the federal defendants opposed NFRC’s fUv “”“\“W“*r
NPV \_\ l\/\JC?Uk!uJ
challenge to subsection 2001 (k) (1) on the ground that plain
and th NQAL V\\A.\' ’\ﬁo‘—

We vu t‘.m\/ty W{
principle of deference to agency interpretation required that theh N e T

language of the statute, its legislative history,

UMALA~
subsection only applied to a the discrete set of sales prepared ‘M“u L‘MLL;—
and offered in the 13 northern spotted owl forests pursuant to ?Vtv‘i LT
wwwb. *\h ‘{»w.\nmz(h’

jel

2 See August 22, 1995 Memorandum to Jack Ward Thomas,
Chief of the Forest Service and Elaine Zielinski, Oregon State
Director of BLM, from James R. Lyons, Under Secretary of
Agriculture, Natural Resources and Environment and Mike Dombeck,
Director of the BLM. .
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the ecological criteria and procadures specified in section 318
during the period it was in effect, fiscal year 1990.

On September 13, 1995, this Court held that Section 2001 (k)
applies to timbexr sales previously offered or awarded in all

national forests in Washington and Oregon and BLM districts in

western Oregon up to July 27, 199S. HERC_EA_Gligkmgg, No. 95-

4

6244-HO (D. Or.). On October 17, 1995, the Court entered an

order tracking the language of the statute that "compelled and

directed" the Secretary of Agriculture and the Secretary of the

Interior, "to award, release and permit to be completed in fiscal

years 1995 and 13996, with no change in originally advertised

terms, volumes, ahd bid prices, all timber sale contracts offered

or awarded between October 1, 1990 and July 27, 1995, in any |

national forest in Oregon and washington or BLM district in

western Oregon, except for sale units in which a threatenéd orxr

endangered bird species is known to be nesting."” [Identify which

sales fall under which orders described herein.] - The government Ldu&

has appealed the district court’s ruling. 3Iﬁqind-
- . 2t b
L‘After these orderse, the Forest Service proceeded to release 1%&7_

timber sales to previously identified high bidders. 1In one

category of sales, however, the high bidders were either

unwilling, unable or unqualified to take advantage of the renewed

offer of the timber sale. In anothex category of sales, courts

had previously issued injunctions preventing the award of the

Aakol At LU MAalbL izbg_' 7 -

lvacle ed. w akegal <\vowm7—h> q futin?

- o cn & long b, witboonr v
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sales, or the Forest Sarvice had rejected bids, suspended, or
terminated sales as a result of earlier litigation. For both
categories, the Forest Service did not pursue the award or
release of timbex sales and this was challenged in district
court.

At the same time, Pilchuk Audubon Society filed a separate
complaint in this Court challenging the release of a number of
sales that had been enjoined, cancelled or withdrawn on a number
of grounds.® They argued'that such sales were no longer offered
within the meaning of Section 2001 (k) (1), and, as to certain of
the challenged sales, it would violate the separation of powers
principle to require them to proceed in the face of an injunction
or judicially-approved withdrawal. Federal defendants agreed
that section 2001 (k) did not cover sales that had been enjoined

for violating Section 318* or were cancelled at the request of

3 Pilchuk’s complaint alleged generally that cancelled
sales, or those that were no longer in the timber pipeline at the
time of passage of the Act, were not subject to the Act’s award
and release requirements. While Pilchuk did not explicitly
identify all the sales it deemed subject to this c¢laim, Pilchuk
did clearly contest the release of four sales canceled pursuant
to stipulated dismissals, First, Last, Boulder Krab and Elk Fork,
as well as gpecific sales that had been enjoined or subject to
orders effectively preventing the sale from proceeding, Cowboy,
Nita, South Nita, Garden, Tip, Tiptop and Gaterson. The
[identify] salas at issue here appear to fall within Pilchuk’s
general complaint regarding cancelled sales. Accordingly, they
are subject to this Court’s January 10, 1996 injunction.

* Section 318 of the Department of Interior and Related
Agencies Appropriations Act for Fiscal Year 19950.
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the high bidder or because the apparent high bidder was no longer
willing or able to proceed. Giving effect to the "return of the
bid bond" provision, defendants did not agree with Pilchuk
plaintiffs’ claims that sales for which the agencies had rejected
bids were not covered by section 2001 (k). Defendants also
disagreed that section 2001 (k) violated the separation of powers
principle ]

In response, by décision dated January 10, 1996, amended to
address typographical errors on January 17, 1996, the Court
enjoined the Secretary of Agriculture to "immediately award,
release and permit to belcompleted immediately all sales subject
to Section 2001 (k) (1) ae declared in this order.®" [Explain which
relevant sales this order covers.]

Following this Court’s January 10 decision, the Secretary of
Agriculture sought a stay of the release of all the Section
2001 (k) (1) sales covered by the Court’s January 10, 1996
injdnction whose release the agency had contested. This stay
request was denied by the Court and similarly denied by the Ninth

Circuit.
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ARGUMENTS
I.
THE INJUNCTION [S] SHOULD BE
CLARIFIED TO CONFIRM THAT .
THE SECRETARY CAN MODIFY ,ANP SUSPEND oW 1ERMINAME

THE SUBJECT SALES PURSUANT TO THE
ORIGINAL CONTRACT TERMS

A. This Court Hag Authority to Clarify Its Injunction.
A district court retains full jurisdiction to define the

scope of an injunction issued by the court., 8ee New York State

NOW v. Terry, 886 F.2d 1339, 1351 (2d Cir. 1989). 1In particular,
in cases such as this, where a motion for contempt has already
been filed against the United States by plaintiff Northwest

TYPYRTIVE to

Forest Resource Council earlier in this litigation, the]eeeEin%:

of clarification is prudent and should be allowed. The Ninth
Circuit has clearly stated that a district court does not lack
jurisdiction to clarify ite original injunctioqhaad—ee—eupeévéﬂer’
cemp}ianceJ; Meinhold v. U.S. D.O.D., 34 F.3d 1469, 1480 n.14

(8th Cir. 1994), gciting Hoffman v. Beexy Drivers Salesman’s Local
Union No. 888, 536 F.2d 1265, 1276 (9th Cir. 1976) (appeal from a
supervisory order does not divest the district court of
jurisdiction to continue supervision of order).

B. By Directing That Sales Proceed Under Originally Advertised

T g, Section 2001 (k) (1 regsly Authorizes The sSecreta
To Modify, Suspbend Or Terminate The Subject Sales.

The first rule of statutory interpretation is that a statute

is interpreted and applied according to ite plain meaning.



04/719/780  »ria Liiud fAa 4ULJUL0L06 e Gey wis @wlis

ATTORNEY-CLIENT -- WORK PRODUCT
PRIVILEGED/CORFIDENTIAL DOCUMENT

evron U.S . gurces_De ’
467 U.S. 837, 842 (1984). 8Section 2001 (k) (1) explicitly requires
the award, release and completion of "contracts" under "the
originally advertised terms . . . ." The advertised terms
expressly incorporate the terms of the contracts. [Confirm when
eaies are identified/attach advertisemants.] Remaedial terms,
such as those authorizing modification, suspension and |

termination, are critical, long-utilized and well-known

components of these contracts. Poraexamp%e7—i£—a—eent£aese;—weseﬁ-(&uuj
& bk

!.%awrl-‘-

terminationy” If Congress had intended that thege particular

remedial provisions were to be singled out as no longer applying,

or only applying under particular circumstances, as—im—the~"

and Wonld Saad
seenartio—described aboveyw it have expressly s0.
Absent guch an express exemption, one should not be read into the
statute.
. S
o \v\.kv\TqD
National Forest—Mamagement—Aet—(NEMA),—16- 11 S E—84—4F25  “—As
—_ Section. 200L (k] (1] provides "notwithstanding any other

provision of law®” in the same sentence as the direction that
sales proceed under original terms. In the absence of an
explicit repeal, the contract texrms, arising under NFMA, should |

be given eff id an inconsistency between lawg. See In
re The Glacier Bay, 944 F.2d 577, 581 (9th Cir. 1991) (finding

(continued...)
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thie—court—has—recegnised—{algeneyreguiations—which—operate
consistentlywith—gection—260+Ho+1)———remain—in-effect-r
Jan—10—Order—eat—31/—Utllization of the subjeet—econtract—terms-
iséeens4eEeae—with—Seﬁtion‘zvvtfk++t+l Eihe statute requires the
secretafies to take actions that ultimately permit the contracts

"to be completed.*® For theae sales, sugpending the contracts (g)
followed by either modification or termination allows completion

of that process; either through provision of substitute timber

pursuant to the interim final rule or payment of damages provided

under the contract, as further explained below] At—the—seanme

1. The Contract Texrms Authorize
Suspension of the Contracts,

Provision C6.01 of the subject contracts specifically
permits the Forest Service to interrupt a purchaser’s operations
to prevent environmental damage that may require contract
modification or termination. C6.01 -- INTERRUPTION OR DELAY OF
OPERATIONS -- provides:

Purchaser agreee to interrupt ox delay
operations under this contract, in whole or

in part, upon the written recquest of
Contracting Officer:

®(...continued)
phrase "notwithstanding any other provision of law" is not
dispositive where other laws are included by reference).

- 12 -
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(a) To prevent serious environmental degrada-
tion or resource damage that may require
contract modification under C8.3 or termina-
tion pursuant to C8.2;

il

(b) To comply with a couxrt order, issued by a
court of competent jurisdicetion; or

(c) Upon determination of the appropriate

tions existing on this sale are the game asg,
or nearly the same as, conditions existing on

b claurne e

mh tH-v.u'
Alam v
L\u&l\lawfu

sy Yvw\w‘
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¥5\u~l& Ubde;—sﬁeh—ermaxmﬁnmmuﬂx
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15
operatlons to protect national forest resources bgéedg an

\in (b). .

sale (s) named

CRIBER

The provision continues:

Purchaser agrees that in event of interrup-
tion or delay of operations under this provi-
gion, that its sole and exclusive remedy
shall be (1) Contract Term Adjustment pursu-
ant to B8.21, or (2) when such an interrup-
tion or delay exceeds 30 days during Normal
Operating Season, Contract Term Adjustment
pursuant to B8.21, plus out-of-pocket
expenses incurred as a direct result of
interruption or delay of operations under
this provision., Out-of-pocket expenses do
not include lost profits, replacement cost of
timber, or any other anticipatory losses
suffered by Purchaser. Purchagsar agrees to
provide receipts or other documentation to
the Contracting Officer which clearly iden-
tify and verify actual expenditures.

- 13 -
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essential tool for effective timber sale contract management, and

thus, a critical component of the subject contractg;)

C:§Utilization of this suspension provisgion is particularly

: avA
appropriate here. Allowing these particular sales to proceed atrhackin

Crariuien
_before the Forest Service can determine what modification is M1q‘y
necessary or whether cancellation is warranted, rasult in !

l Aava. 10T
Bu—t | s bemch
L\ MA—\A—‘\—\ +o
ves Fake.

[*Describe envircnmental problems of sales, once identified.*)

2. The Contract Terms Authorize Modification
or Termination of these Sales

"serious environmental degradation or resource damage."

Suspenasion of a contract, as discussed above, is generally
initially utilized to preserve the status quo before the next
step is taken to prevent damage to resources. The contracts
provide a number of different means for addressing the
environmental concerns, with associated remedies for the
purchaser. For example, as authorized by the suspension clause,
the Contracting Officer can request the purchaser to delay
operations, in whole or in part, while the Forest Service decides
whether to modify the contract undexr CT8.3. Provision CT8.3 -
CONTRACT MODIFICATION - provides, in relevant part:

Forest Service may make modifications in Timber
Specifications in BT2.0, Transportation Facilities in
BT5.0, or Operations in BT6.0, or in related Special
Provisions, to the extent that such changes are
reasonably developed to implement Section 6 of the
Forest and Rangeland Renewable Resources Planning Act

of 1974, as amended and with land management plans,
developed or revised thereunder. Such modifications
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shall be limited to requirements with which the
Purchaser can reasonably compily.

Thus, the Forest Service is authorized to modify sale
contracte to the extent necessary to comply with land management
plans and standards and guidelines. None of the subject sales
comply with the relevant Forest Plans or applicable standards and
guidelines. Here, the [name] Forest Plan[s] was(were] amended to
include the standérds and guidelines of the Pacifi¢ Northwest

hoot %
FPorest Plan. Proceeding with the [identify sales] sales would juemniial

w3 (T
violate several of these standards and guidelines, First, the M;“?%‘“-

contemplated type of harvesting would otherwise not be permitted
in a Late Successional Reserve. Second, this type of harvesting
would not be permitted in a watershed without a watershed
analysis. Road construction, such as that planned to enable the
sales to go forward, would also not be permitted. [Confirm which
points are applicable once sales are identified.]

Modifications under CT8.3 can take different forms. For

example,

comld
the parties/attempt to work out mutually agreeable mod;flcatlons//—/

Wud e Pride—oootbciaiae sy las vwle m‘\’tmw
ngéighGZ%E the new interim final rule, sueh-medifieationsmay be—

‘neceesary to substitute timber from outside the sale area for the

unharvested portion of the suspended sale.

As explained, on April 3, 1996, the Forest Service published

an interim final rule revising existing regulations regarding
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/—f ¥
noncompetitive sales of timber based on the Secretary of

Agriculture’s determination that extraordinary conditions exist.
See 61 Fed. Reg. 14618 (April 3, 1996), Interim Final Rule,
Disposal of National Forest System Timber; Modification of Timbar

Sale Contracts in Extraordinary Conditions. The rule allows

forest officers to implement modifications to timber sale
contracts awarded or released pursuant to section 2001(k), by
substituting timber from outside the sale areca specified in the

contract for timber within the sale area, without advertisement,

with the mutual agreement of the purchaser.) Without this

requlation, the Forest Service was constrained by the competitive
bidding requirement to look within the sale contract area for

substitute timber in the event of any contract modification.

these caseé, such timber is unavailable. [Confirm.) ) Thus, e

PEZ;;;;féervice ie—new in a position to provide substitute timber,

as agreed upon by the purchaser, through the contract

modification process.’?

In the absence of any such mutually agreeable solution, Tl fves T s.m'u..
under the contract terms specified, theCentracting Officer—may——
Wo .

K lug ' . . i . ' )
\'a-lluu* | '
abour ’ Indeed,  the agency fhas\ already/suceessfully utilized

'WQWMRh~ this regulation in reaching an agreement to implement mutual
—— modifications of the Firet and Last timber sales on the Umpqua
National Forest. Unlike the remaining timber in the First and
Last sale units, which is in Late Successional Reserves, the
substitute harvest units are in matrix lands, as defined in the
Northwest Forest Strategy, on the Tiller Ranger District.

- 16 -
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>bi1._:he_Ee;sséLSEzuiGE—datefmiﬂes—Whtt unilateral modifications

are/;ppropriate under‘ihe circumstances. For example, the Forest
RNV VY-
Service may suaég%ﬂ—whtﬁé the contract is—medééiedfio increase

stream buffers to comply with standards and guidelines. Any such
modifications that result in a reduction in available timber
could lead to a rate redetaermination to reflect rxesulting changes
in the value of remaining included timber. See CT8.3, q 1.

In addition, contract provision C6.25 provides other
authority for modifying, or if necessary, cancelling, contracts:
C6.25 -- PROTECTION OF HABITAT OF ENDANGERED, THREATENED, AND
SENSITIVE SPECIES -- states that: |

Location of areas needing special measures
for protection of plants or animals listed as
threatened or endangered under the Endangered
Species Act of 1973 and R-5 Sensitive Plant
.and Animal Species List are shown on Sale
Area Map and identlfied on the ground. Mea-
sures neaeded to protact such areas have been
inecluded elsewhere in this contract as
stipulated in the List of Controlled Areas on
the Sale Area Map.

If protection measures prove inadequate, if
other such areas are discovered, or 1f new
species are listed on the Endangered Species
List, Forest Service may either cancel under
C8.2 or unilaterally modify this contract to
provide additional protection regardless of
when such facts become known. Discovery of
such areas by either party shall be promptly
reported to the other party.

Declaration of XX. See Janic Logain c. v. Bruc . 42
F.3d 561, 562 (9th Cir. 1994) ("Section C6.25 of the contract

expressly permitted the Forest Service to ’'either cancel’ or

~ 17 -
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‘unilaterally modify [the] contract’ in order to provide
additional protection for animals that were listed either as
threatened or endangered under the Endangered Species Act, or as

sensitive b

nal Forester"{;;)

Thus, if protection measures prove inadequate or areas
needing protective measures are discovered, under the contract
terms, the Forest Service can unilaterally modify the contract to
provide the necéssary additional protection or cancel the
contract.

Here, [identify the sales] sales are in the [describe
location], home to [identifyAthreatened or endangered] species.
[Include points which continue to remaih relevant: First, the
Oregon Coast Coho Salmon, which was proposed for listing as a
threatened species on July 25, 1995, is found there. Second, the
Coastal cutthroat trout (resident and mea-run) ie found there and

_was proposed to be listed as endangered on July 8, 1994, As set
forth in the Declarxation of XX, on April 14, 1995, the Regional
Forester sent a letter to each Forest, including the [name]
National Forest, stating that any proposal to 1ist a fish species
automatically entitles that species to R-5 sensitive species
listing.) Accordingly, contract clause C6.25, applies to these
gales. [Explain whether particular contract is being modified or

cancelled.]

- 18 -
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As when modifications are made under contract augse CT8.2
discugsed above, it is equally clear that prior 4 modifications
under C§.25, suspension of the sale is appropr, até. See Thomas
Creek Lumher & Log Co. v, United States, 32 Fed. Cl. 787 (1995),
appeal pendlug, 95-5080 (Fed. Cir. filed Jhne 5, 1995). That case
involved é timber sale dispute between e Bureau of Land Manage-

" ment (BLM) and % timber company concerping the BLM’s suspensioﬁ
of two BIM timber\ sale contracts in grder to protect the northern
spotted owl. In analyzing an analggous contract provision, the

Court described the RLM’'s deliberzﬂive process aa follows:

(Al fter the Ynitial syspension, the BLM

begins consultations with the FWS to assess A}U*A.'

the extent to which gontinued harvesting Jdeh ¢h~d*u‘%~l
under the contract pay affect the endangered N . o
animal. The puXpose of the suspension is N wer urvy
therefore prophylattic -- suspension main- n }ungg1 yuPemrics
tains the status Quo until an appropriate ¢t T. N
analysis can be giade regarding the effect ¢ °

that continued t/imber harvesting in the area Lrbeot wecedfuay
may have on the/ endangered animal. Plain- Sbunbly v Lo

tiff’s proposed intedpretation of Section 41x 0
would negate ghis prophylactic purpose. It ‘n*“r. b
would permit /timber hakvesting to continue SteR e e
until a new/survey could be completed without Yu47¢-viu-s?
any consideration of the\effect that such

continued harvesting would have on the endan-

gared anjmal previously id&ntified on the

contracy area. Continued hirvesting under

such rcumstances could potantially destroy

an epdangered animal and/or idg critical

habitat. This would seem precigely the type

of environmental harm that Sectiyn 41x was

ntended to protect against.

32 Fed? Cl. at 790-91. This reasoning applies\yith equal force

¢ the present facts. [Explain once sales are idenkified.)



Via/ 49/80 CRi Liiet rfAa sUdobavove LIV OaN Laa TRV PS

ATTORNEY-CLIENT -~ WORK PRODUCT
PRIVILEGED/CONFIDENTIAL DOCUMENT

3. Clause C exrm
Ser1Qna_EnxixQnmennal_D:9zadag;g_Jh;lnsg_g;g&gngx
nd a esour a

In addition to the remedies discussed above, the Forest
Service is expressly authorized under the contracts, under
circumstances present here [confirm once sales are identified],
to cancel the sale under contract.provision CT8.2. Contract

Clause C8.2, referred to in the previously discussed contracts
clauses, specifically provides:

The Chief, Forest Serxvice, by written notice,
may terminate this contract, in whole or in
part, (1) to comply with a court order,
regardless of whether this sale is named in
such an order, upon determination that the
order would be applicable to the conditions
existing on this sale; or (2) upon a
determination that the continuation of all or
part of this contract would:

(a) cause serious env1ronmental degradation
or resource damage;

(b) be significantly inconsistent with land
management plans adopted or revised in
accordance with Section 6 of the Forest and
Rangeland Renewable Resources Planning Act of
1974, a8 amended; .

(¢) cause serious damage to cultural
reaources pursuant to C6.24;

(d) jeopardize the continued existence of
Federally listed threatened and endangered
species or, cause unacceptable adverse
impacts on sensitive specieas, identified by
the appropriate Regional Forester.

compensation for termination under this

provision shall be calculated pursuant to
C9.5, except; compensation for termination
under (1) shall be calculated pursuant to

- 20 -
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C9.51 when included in this contract and
compensation for termination under (2) (d)
shall be calculated pursuant to C9.52 when
included in this contract.
Thus, pursuént to C8.2(b), a sale can be terminated for a
number of reasons, including environmental degradation, damage to
cultural resources, jeopardizing threatened or endangered species
or adversely impacting sensitive species, or significant
inconsistency with land mahagement plans. As explained above,
these sales are not consistent with the applicable plans.
[Identify and explain why these particular sales require
termination, rather than modification; ény evideﬂce that all
other avenues have been exhausted.] The standards and gu_ayhxkuk
guidelines, therafore, diract that these sales should not go | QV:::fbk\
forward based on their contract terms alone. [Describe other | Pivale
reasons for termination applicable to particular sale at 1ssuel]
In the event of contract termination, the contract describes
the purchaser’s remedies. See C9.5; C9.52. If the contract is
terminated under C8.2, pursuant to C9.5 the purchaser may be
entitled to certain out-of-pocket expénses, the difference
between current contract rates and rates for comparable timber,
plus other miscellaneous expenses. If the contract is terminated
due to a determination that the contract may jeopardize the
continued existence of a threatened or endangered species, the

purchaser’s remedies are more limited under C39.52.

- 21 -
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[Explain reasons for termination of particular sale and
damages available to purchaser as part of the contract completion

process.]

All of the scenarios discussed above are expressly
\oritinad bamas A M. /et

intent—off section 2001(k) (1). The contracts will either be

modified to provide substitute timber, after a short suspension,
unilaterally modified to prevent serious environmental harm with
appropriate rate redeterminations applied to remaining uncut

timber, or terminated with compensatlon to the purchaser as.

ovided under the contract. 288 9
R\bﬂ.cawi\ TLu. LW\V&CT A XYV aw‘d,‘.w.-u.mk a.chug 8o tee does S.am)(/[j

o¥- 0 = ANg c., oraance wu D he 0 gina. BIcmS he

\E &

| PPRLY, IR == i Ls?gc\fx(“[( w\u/\-?wu Thovre +¢.ku L-Lew\r\. 0

és%] Q—l‘* s \V\guwt\"t«-: Wi ca tva.c. MJM"M-HS M{uo-fv. w\(lu&m.(
\‘\'& \v\cu—‘?wa\\ ) 3V -\.umg “ Tu cenhhare, % Stcvel-mﬁ n‘u«l l\%

Zeurt-s—oTUeYs.
s —Pi Vwca—c b >
o\.uﬂ\w.\-\_\ b¢=eﬁ=& i~ Ug“.\._/I’( acl, S\r M‘L By —

ALTERNATIVELY, THE ISSUES
DISCUSSED ABOVE

WARRANT THE COURT'’S AGREEMENT TO ENTERTAIN

~OR GRANT A POSTJUDGMENT MOTION.

If, upon examination of this issue no ectly before the

Court, the Court determinas tha risdiction over this matter is

vegsted solely with t inth Circuit to modify or clarify the
(date] inju ion, the Secretary requests that this Court

er a motion pursuant to Crateo, Inc. v. Int

- 22 -
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536 F.2d 863, 869 (9th Cir. 1976) (party seeking relief from
-district court’s order, at same time order is on appeal, must
follow procedure whereby first, matter is presented to district
court for decision as to whether district court would entertain
or grant motlon seeking to alter or modify order; and second, if
district court indicates that it would entertain or grant motion,
moving party can move forward and request limited remand from
appellate court).
Conclugion
For the reasons set forth above, the Secretary of"

Agriculture requests a clarification that 2001 (k) (1), as
interpreted by this Court, allows the agencies to rely on the
subject contracts‘ original terms to modify., suspend or terminate
the contracts as part of the contract completion process.
Alternatively, the Secretary requests this Court to modify ite
[date] injunction, oxr if deemed necessary, direct the parties to
proceed in accordance with the Crateo procedure for obtaining a
modification.

Datad:
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QAN m
o' esdéntial tool for effective timber sale contract manage Jat
thus, a critical component of the subject contracts. n ﬂ-ﬂca'\e
0
Utilization of this suspension provision is particularly Q\CS.
| | 1 geems
!| appropriate here. Allowing these particular sales to proceed ' é, v
wn
efore the Forest Service can determine what modification is )\ % ST

< SD?

s
Bﬂo\L necessary or whether cancellation is warranted, would result i@pﬁ"’iiﬁ
{Qﬁo k:serious environmental degradation or resource damage." Bj’
‘x‘(dﬁe‘s [*Describe environmental problems of .sales, once identified.*]

Xo Q2 2. The Contract Terms Authorize Modificatiorn
_ ?g,d" x( : or Termination of these Sales

zx‘d&';L Suspension of a contract, as discussed above, is generally

\:Oko initially utilized to preserve the status quo before the next

step is taken to prevent damage to resources. The contracts
provide a number of different means for addressing the
environmental concerns, with associated remedies for the
purchaser. For example, as authorized by the suspension clause,
the Contracting Officer can request the purchaser to delay
operations, in whole or in part, while the Forest Service decides
whether to modify the contract under CT8.3. Provision CT8.3 -
CONTRACT MODIFICATION - provides, in relevant part:
Forest Service may make modifications in Timber
Specifications in BT2.0, Transportation Facilities in
BTS.0, or Operations in BT6.0, or in related Special
Provisions, to the extent that such changes are
reasonably developed to implement Section 6 of the
Forest and Rangeland Renewable Resources Planning Act

of 1974, as amended and with land management plans,
developed or revised thereunder. Such modifications

- 14 -
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C9.51 when included in this contract and
compensation for termination under (2) (d)
shall be calculated pursuant to C9.52 when
included in this contract.

Thus, pursuant to C8.2(b), a sale can be termina:zzd for a
number of reasons, including environmental degradation, damage to
cultural resources, jeopardizing threatened or endangered species
or adversely impacting sensitive species, or significart

inconsistency with land management plans. As explain=<¢ above,

these sales are not consistent with the applicable plans.

[Identify'and explain why these particular sales require

‘o
. . t
Y
termination, rather than modificafjion; any evigence that ¢{n‘/’:::”
neF o nSoa~nt Yo
other avenues have been exhaustemm S
—_— '
3 i f &;ect_;7?5_;heee—ea%es—shejfannr go i
%QOONK (1), Ythe (e sf The F.S. }m; chosen to 'f‘_'?[\lpuml"q
based on thei T — |[Bescribe—othox R

Contract

: 5

P = -

In the event of contract terminat;on, the contract describes
the purchaser’s remedies. See €9.5; €9.52. If the contract is
terminated under C8.2, pursuant to C9.5 the purchaser may be
entitled to certain out-of-pocket expenses, the difference
between current contract rates and rates for comparable timber,
plus other miscellaneous expenses. If the contract is zerminated
due to a determination that the contract may jeopardize the
continued existence of a threatened or endangered species, the

purchaser’s remedies are more limited under €9.52.
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U.S. DEPARTMENT OF JUSTICE
ENVIRONMENT AND NATURAL RESOURCES DIVISION
GENERAL LITIGATION SECTION
601 PENNSYLVANIA AVENUE, N.W.
WASHINGTON, D.C. 20004

FAX NUMBER (202) 305-0506
CONFIRMATION NUMBER (202) 305-0460

PLEASE DELIVER TO:

To:
Dinah Bear 456-0753

. e
DATE: RApril 26, 1996 \/kﬂd

FROM: Michelle L. Gilbert «

MESSAGE: Attached is the draft brief on contract
cancellation. I apologize if you did noét receive a copy last

Friday.

[doo1



TO: Elena W"y—/
FROM: Dinah QQ
DATE: April 2951996

RE: Draft Cancellation Brief

Comments on the draft are enclosed. In the interests of saving trees, ’'m not making an
extra copy.

I looked at SCLDF’s memo again, but don’t see arguments that seem important and
appropriate in their analysis that aren’t presented here.

It dawns on me that - ironically enough - we are moving towards a factual posture that
mirrors the legal argument that Tom and I lost last fall and that I mentioned to you in the
context of cancellation a couple of weeks ago . . . . i.e., that prior to cancelling the
contracts, we’re offering alternative timber. You will recall that some of us in the western
world believe (but were roundly overruled by DOJ) that 2001(k)(3) permits the gov. to
cancel the contracts for reasons other than t & e nesting birds. If that analysis is correct,
then, of course, we’d have to offer replacement timber under k(3). While DOJ has been
adamant that they won’t take that position, USDA - through the use of the interim final
NFMA reg - is factually doing what it would take to invoke k(3) in this manner.

My only point is bringing this out ]l{mw is that if/when DOJ is actually arguing this,
should a judge bring this up in a way that indicates interest in the "if for any other reason"
language in k(3), we don’t shoot ourselves in the foot by arguing that k(3) is confined to
bird cases. I don’t expect DOJ to put this in the brief, but since there are two possible
legitimate interpretations (i.e., either going to pure cancellation under the terms of the
contract in k(1) cases or going to k(3), offering replacement timber first and then
cancelling) and we’re setting the factual stage for both, I just think we should be conscious
of the possible attractiveness of that alternative argument.

I look forward to seeing the next iteration . . . .
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INTRODUCTION

The/Secretary of Agriculture seéks a clarification of this

Court’s [date) injunction(s], directing the award and release of
certain timber sales previously withdrawn from the Forest
Service’s timber program. NFRC v. Glickman, Order (date of
relevant order(s]). The Court’s Order interprets section
2001 (k) (1) of the 1995 Rescissions Act, Pub. L. No. 104-19, to
require the Secretary to award, release and permit to be

The conTnacT &) qwan ded To — Fen The Sale Cs).
completedﬂ[ldentlfy relevant sales and location]). By this

motion, federal defendant seeks clarification of this Court’'s
injunction[s] to assure that the Forest Service can properly rely
on the original terms of the contracts to suspend, modify or
cancel these particular timber sales released pursuant to this
Court’s order(s] interpreting section 2001 (k). This Court has
jurisdiction to entertain this motion under the Court’s inherent
authority to enforce and clarify its own injunctions.
Alternatively, 1f after being presented with this issue, the
Court determines that its previous Orders require modification to

permit the agency’s reliance on these contract terms, defendants
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request that the Orders be so modified. 1In connection with this
request, if the Court determines that it does not have
jurisdiction to grant such a modification in connection with its
enforcement authority, defendants respectfully move for a limited
remand to allow such modification under Crateo, Inc. V.
Intermark, Inc., 536 F.2d 862, 869 (9th Cir. 1976).

Recent events have prompted this motion. Secticn
2001 (k) (1) directs the Secretary to release and permit to be

wwith o chawge
completed certain timber contracts wmder—*driglnally advertised

g

termsg", An essential

component of the original contracts are those terms that

authorize modification, suspension and termination of the

contracts to protect national forest resources Wh%éZﬁéhe Forest
Eom

Service sgécessfully has negotiated mutual agreements to modify
p .

certain 2001 (k) (1) sales to address significant environmental

He weven,

it has been unable to do so to date with these sales.

Accordingly, reliance on these provisions has now become

critical.J(;oreover, the scope of remedies that the Forest

Service now can provide when implementing cextain of these
original contract terms recently has beén expanded. An interim
final rule published on April 3, 1996 authorizes substitution of
timber outside the sale area for timber within the 2001 (k) sale
area without engaging in competitive bidding if the parties |

mutually agree.
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Section 2001(k) (1) ‘s explicit incorporation of these
contract terms provides the Secretary the necessary flexibility
to utilize the terxrms as part of contract completion. While
section 2001 (k) served to resurrect these sales, their original
terms now guide the contracts’ completion. Indeed, the Secretary
must be able to continue to relz%on.contracts texrms as theyi}n ’

CortRGC
essence define the saféj— In light of this Court’s outstanding

ut
&{Ni@ injunction(s], before the Secretary takes any action to implement

S0
<pot

these terms, defendant seeks clarification from the Court that

Qw%%lsuch actions are permitted. Alternatively, if after
A

consideration of the issues presented, modification of the orders
is deemed necessary, defendant requests that the Court éxerciSe
its inherent authority to enforce its orders to issue the
appropriate modification. If necessary, defendants seek
permission to proceed in accordance with Crateo.!

Statement of the Case

Qrigin of Sales. Pursuant to Section 318 of the Department
of the Interior and Related Agencies Appropriations Act, 1990,

103 Stat. 745 ("Section 318"), a number of timber sales were

.proposed for the [name] National Forest by the Forest Service.

Of particular importance here are Inumber] saleg, named [list

2 If the Court grants this motion in the alternative, the

Secretary would then file a motion for a limited remand with the
Court of Appeals for the Ninth Circuit. See Jenkins v. Whittaker
Corp., 785 F.2d 720, 722 n.2 (Sth Cir. 1986).
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salesg]. [Explain why saies did not proceed as Section 318
sales.)

[Identify any non-318 sales and explain why they did not
proceed.]

Inconsigstency of Sales with Pacific Northwest Forest Plan.
In the years following the withdrawal of these sales, the Forest
Service worked closely with the BLM t§ address the problems of
the northern spotted owl and other elements of the old growth
ecosystem affected by logging in the Pacific Northwest. During
the period from 1993 through 1994, much progress was made on
reaching a solution to the years of litigation and injunctions on
the Pacific Northwest forests. The Pacific Northwest Forest Plan
provided a new landscape for both protection of the old-growth
habitat and sustainable timber harvests. It remains unclear

onv ;o whether these sales were considered to be standing or harvested

a\k

E“éw during the preparation of this Plan. [Confirm re individual
A o

& R sales.] The Forest Service, however, had assumed that these
W

6 sales would not be released. [Confirm]

Undex .the Pacific Northwest Forest Plan, these sales could
not go forward in their original form. The sales lie within Late
Successional Reserves and Key Watersheds [check location as to
identified sales], as ﬁhose terms are defined in the Pacific

Northwest Plan. See Declaration of XXX.
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Late Successional Reserves. A Late Successional Reserve
("LSR") is a land allocation for reserved lands that are to be
managed to protect and enhance conditions of late-successional
and old-growth related species, including the northern spotted
owl, as part of ecosystem management strategy. Very limited
timber harvesting is permitted in the LSRs, mostly thinning,
which is 6nly permitted if it will positively affect the reserve.

Key Watersheds. A Key Watershed is part of a system of
large refugia comprising watersheds that are crucial to at-risk
fish species and stocks and provide high quality water. Timber
harvest cannot occur in Key Watersheds without a watershed
analysis. No new roads are to be built in the unroaded portion
of previously inventoried roadless areas. [(Identify sales’
location in key watershed[s] and whether they have been a part of
any aquatic strategy review.]

To date, the Forest Service has not undertaken any review of
these particular timber sales for their compliance or non-
compliance with the Umpqua Forest Plan [or other Plan], as

. —(becapse — % iT had
amended by the Pacific Northwest Plan'weueﬁ_ p/cm.nu@é Ons .
[Describe individual sales.] i‘el?égrmﬁ TA esn

e e ey
(¢/~ Thug) )
The Rescissions Act resurrects these abandoned sales. In ‘

July 1895, Congress passed the Rescissions Act, P.L. 104-19.
Litigation surrounding this statute began almost immediately

after passage.
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Litigatién Over Section 2001 In The United
States District Court At Eugene, Oregon

On August 8, 1955, Northwest Forest Resources Council (NFRC)
.filed a complaint seeking mandamus and a permanent injunction to
compel the Secretaries to award and release by September 10,

1995, "all timber sales offered prior to the date of enactment
[sf the Act) in all national forests in Oregon and Washington and
Bureau of Land Management ("BLM") districts in western Oregon."
See Northwest Forest Resource Council v. Glickman, Civil Action
No. 95-6244-HO. On August 22, 1995, the land management agencies
issued their interpretation of the scope of sﬁbsection

2001 (k) (1), explaininé»thaﬁ the provision appllies to the release
of a set of sales that had been offered pursuant to section 318
of the Fiscal Year 1990 Interior and-Related Agencies
Appropriations Act, but which had not proceeded.? Pursuant to
this interpretation, the federal defendants opposed NFRC’s
challenge to subsection 2001(k) (1) on the ground that plain
language of the statute, its legislative history, and the
principle of deference té agenc? interpretation required that the
subsection only applied té a the discrete set of sales prepared

and offered in the 13 northern spotted owl forests pursuant to

2 See August 22, 1995 Memorandum to Jack Ward Thomas,

Chief of the Forest Service and Elaine Zielinski, Oregon State
Director of BLM, from James R. Lyons, Under Secretary of
Agriculture, Natural Resources and Environment and Mike Dombeck,
Director of the BLM.
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the ecological criteria and procedures specified in section 318
during the period it was in effect, fiscal year 1990.

On September 13, 1995, this Court held that Section 2001 (k)
applies to timber sales previously offered or awarded in all
national forests in Washington and Oregon and BLM districts in
western Oregon up to July 27, 1995. NFRC v. Glickman, No. 95-
6244-HO (D. Or.). On October 17, 1995, the Court entered an
order tracking the language of the statute that "compelled and
directed" the Secretary of Agricultﬁfe and the Secretary of the
Interior, "to award, release and permit to be completed in fiscal
years 1995 and 1996, with no change in originally advertised
terms, volumes, and bid prices, 2l1ll timber sale contracts offered
or awarded between October 1, 1990 and July 27, 1555, in any
national forest in Oregon and Washington or BLM district in
western Oregon, except for sale units in which a threatened or
endangeréd bird species is known to be nesting." [Identify which

sales fall under which orders described herein.] The government
Cracoct gresTed

o' motr 1o 1z -
After these orders, the Forest Service pr¥ceeded to release

2.
has appealed the district court’s ruling. ‘12%

timber sales to previously identified high bidders. 1In one
category of sales, however, the high bidders were either
unwilling, unable or unqualified to take advantage of the renewed
offer of the timber sale. 1In another category of sales, courts

had previously issued injunctions preventing the award of the
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sales, or the Forest Service had rejected bids, suspended, or
terminated sales as a result of earlier litigation. For both
categories, the Forest Service did not pursue the award or
release of timber sales and this was challenged in district
court.

At the same time, Pilchuk Audubon Society filed a separate
complaint in this Court challenging the release of a number of
sales that had been enjoined, cancelled or withdrawn on a number
of grounds.’? They argued that such sales were no longer offered
within the meaning of Section 2001(k) (1), and, as to certain of
the challenged sales, it would violate the separation of powers
principle to require them to proceed in the face of an injunction
or judicially-approved withdrawal. Federal defendants agreed
that section-2001(k5 did not cover sales that had been enjoined

for violating Section 318! or were cancelled at the request of

2 Pilchuk’s complaint alleged generally that cancelled

sales, or those that were no longer in the timber pipeline at the
time of passage of the Act, were not subject to the Act’'s award
and release requirements. While Pilchuk did not explicitly
identify all the sales it deemed subject to this claim, Pilchuk
did clearly contest the release of four sales canceled pursuant
to stipulated dismissals, First, Last, Boulder Krab and Elk Fork,
as well as specific sales that had been enjoined or subject to
orders effectively preventing the sale from proceeding, Cowboy,
Nita, South Nita, Garden, Tip, Tiptop and Gaterson. The
[identify] sales at issue here appear to fall within Pilchuk’s
general complaint regarding cancelled sales. Accordingly, they
are subject to this Court'’'s January 10, 1996 injunction.

4 Section 318 of the Department of Interior and Related
Agencies Appropriations Act for Fiscal Year 1990.
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the high bidder or because the apparent high bidder was no longer
willing or able to proceed. Giving effect to the “return of the
bid bond" provision, defendants did not agree with Pilchuk
plaintiffs’ claims that sales for which the agencies had rejected
bids were not covered by section 2001 (k). Defendants also
disagreed that section 2001 (k) violated the separation of powers
principle.

In response, by decision dated January 10, 1996, amended to
address typographical errors on January 17, 1996, the Court
enjoined the Secretary of Agriculture to "immediately award,
release and permit to be completed'immediately all sales subject
to Section 2001(k) (1) as declared in this order." [Explain which
relevant sales this order covers.]

Following this Court’s January 10 decision, the Secretary of
Agriculture sought a stay of the release of all the Section
2001 (k) (1) sales covered by the Court’s January 10, 1996
injunction whose release the agency had contested. This stay

request was denied by the Court and similarly denied by the Ninth

Circuit.
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ARGUMENTS
I.
THE INJUNCTIONI([S] SHOULD BE
CLARIFIED TO CONFIRM THAT
THE SECRETARY CAN MODIFY AND SUSPEND

THE SUBJECT SALES PURSUANT TO THE
ORIGINAL CONTRACT TERMS

A. This Court Has Authority to Claxify Its Injunction.

A district court retains full jurisdiction to define the
scope of an injunction issued by the court. See New York State
NOW v. Terry, 886 F.2d 1339, 1351 (2d Cir. 1989). In particular,
in cases such as this, where a motion for contempt has already

. been filed against the United States by plaintiff Northwest
Forest Resource Council earlier in this litigation, the seeking
of clarification is prudent and should be allowed. The Ninth
Circuit has clearly stated that a district court does not lack
jurisdiction to clarify its original injunction and to supervise
compliance. Meinhéld v. U.S. D.O0.D., 34 F.3d 1469, 1480 n.14

(9th Cir. 1994), citing Hoffman v. Beer Drivers Salesman’s Local

Union No. 888, 536 F.2d 1265, 1276 (Sth Cir. 1976) (appeal from a
supervisory order does not divest the district court of
jurisdiction to continue supervision of order).

B. By Directing That Sales Proceed Under Originally Advertised

Terms, Section 2001(k) (1) Expressly Authorizes The Secretary
To Modify, Suspend Or Terminate The Subiject Sales.

The first rule of statutory interpretation is that a stacute

is interpreted and applied according to its plain meaning.

- 10 -
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Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc.,
467 U.S. 837, 843 (1984). section 2001(k) (1) explicitly requires

the award, release and completion of "contracts" under "the

originally advertised terms . . . ." The advertised terms
expressly incorporate the terms of the contracts. [Confirm when Q’S
e
sales are identified/attach advertisements.] Remedial terms, apﬁ
tht \6‘9 o‘”‘
such as those authorizing modification, suspension and % r
v
€ {@ﬂ’ T

termination, are critical, long-utilized and well-know?//. o

@ne’\@&
VR4 L k)"( v)@w{

components of these contracts. ple; & ) ol
ot
: . . . . Lowﬁ
ta _begimharvesting—outsidé the designated—eutting area or ignor 'T
oY 0
reggizgd_ope;a;;ng_cenétttons——thé’roresg Servica must _he able to @@@ﬁﬂﬁ““

Gake—%he—apprUprIEtEfﬁEmﬂhEﬂT1RﬂﬁIHEr-tﬁf%ﬁé%ﬁg——when—ﬂecessazxk§‘~ ?Qé ?
ion. If Congress had intended that these particular

remedial provisions were to be singled out as no longer applying,

or only applying under particularuf'rcumstances, as in the

scenario described above, it sggl%dfhave expressly stated so.

Absent such an express exemption, one should not be read into the

statute.

The contracts, and thus their terms, are creaturzs of the

National Forest Management Act (NFMA), 16 U.S.C. § 472a.° As

s Section 2001 (k) (1) provides "motwithstanding any other

provision of law". in the same sentence as the direction that
sales proceed under original terms. In the absence of an
explicit repeal, the contract terms, arising under NFM2Z, should
be given effect to avoid an inconsistency between laws. See In
rxe The Glacier Bay, 944 F.2d 577, 581 (9th Cir. 1991) (finding
(continued. . .)
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this court has recognized, "[algency regulations which operate
consistently with section 2001(k) (1) . . . remain in effect.”
Jan. 10 Order at ,21. Utilization of the subject contract terms
Compelled 6
is soaeés%eﬁésw%eéféection 2001(k) (1) . The statute resguires the
Secretaries to take actions that ultimately permit the contracts
"to be completed." For these sales, suspending the contracts
followed by either modification er termination allows completion
of that process, either through provision of substitute timber
pursuant to the interim final‘rule or payment of damages provided
under the contract, as further explained below. At the same
time, the statute protects the Secretaries’ exercise of contract

authority from challenge under other laws.

1. The Contract Terms Authorize
Suspensgion of the Contracts.

Provision C6.01 of the subject contracts specif;cally
permits the Forest Service to interrupt a purchaser’s operations
to prevent environmental damage that may require contract
modification or termination. C6.01 -- INTERRUPTION Ok DELAY COF
OPERATIONS -- provides:

Purchaser agrees to interrupt or delay
operations under this contract, in whole or

in part, upon the written request of
Contracting Officer: -

5(...continued) _
phrase "notwithstanding any other provision of law" is not
dispositive where other laws are included by reference) .

- 12 -



Go14
04/26/96 FRI 12:47 FAX 2023050506 ENRD GEN LIT

ATTORNEY-CLIENT -- WORK PRODUCT
PRIVILEGED/CONPIDENTIAL DOCUMENT

(a) To prevent serious environmental degrada-
tion or resource damage that may require
contract modification under C8.3 or termina-
tion pursuant to €8.2;

ourt order, issued by &
jurisdiction; or

(¢) Upon 4 ination of the appropriate
Regiona Forest Service, that condi-
tions isti this sale are the same as,
or conditions existing on
sale(s) named in su an order as described

in (b). . . .¢
The Forest Service approved provision C6.01 for use nation-
ally in June 1990, during a time when environmental challenges to
Federal timber sales were becoming more common and suspensions of
sales for environmental reasons were becoming more frequent.
Under such circumstances, this clause authorizing suspension of

operations to protect national forest resources became an

§ The provision continues: Gﬁﬁ)é’ﬁ-r
Purchaser agrees that in event of 1nterrup—
tion or delay of operations under this provi- e @és
sion, that its sole and exclusive remedy § U
shall be (1) Contract Term Adjustment pursu- Y< conN
ant to B8.21, or (2) when such an interrup- <
tion or delay exceeds 30 days during Normal alpov )
Operating Season, Contract Term Adjustment e T&‘/V
pursuant to B8.21, plus out-of-pocket et

expenses incurred as a direct result of (sso¥¢ ne
interruption or delay of operations under N
this provision. Out-of-pocket expenses do 1o )

not include lost profits, replacement cost of ro@j(Sfo
timber, or any other anticipatory losses ?
suffered by Purchaser. Purchaser agrees to & &4
provide receipts or other documentation to P )
the Contracting Officer which clearly iden- F<. 4 j'
tify and verify actual expenditures.
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shall be limited to regquirements with which the
Purchaser can reasocnably comply.

Thus, the Forest Service is authorized to modify sale
contracts to the extent necessary to comply with land management
plans and standards and guidelines. None of the subject sales

comply with the relevant Forest Plans or applicable standards and

eﬁhgﬂ&éuidelines. Here, the [name] Forest Plan(s] was(were] amended to

L7
€§(p§5 include the standards and guidelines of the Pacific Northwest

\
W
e
o

%5 Forest Plan. Proceeding with the [identify sales] sales would

¢

violate several of these standards and guidelines. First, the

@j;' ;;;templated type of harvesting would otherwise not be permitted
in a Late Successional Reserve. Second, this type of harvesting
would not be permitted in a watershed without a watershed
analysis. Road construction, such as that planned to enable the
sales to go forward, would alsc not be permitted. ([Coniirm which
points are applicable once sales are identified.]

Modifications under CT8.3 can take different forms. For
example, the Contracting Officer could request the purchaser to
delay operations for a set pericd of time (under CTé6.01), while
the parties attempt to work out mutually agreeable modifications.
In light of the new interim final rule, such modifications may be
necessary to substitute timber from outside the sale area for the
unharvested portion of the suspended sale.

As explained, on April 3, 1996, the Forest Service published

an interim final rule revising existing regulations regarding
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noncompetitive sales of timber based on the Secretarxry of
Agriculture’s determination ﬁhat extraordinary conditions exist.
See 61 Fed. Reg. 14618 (April 3, 1996), Interim Final Rule,
Disposal of National Forest System Timber; Modification of Timber
Sale Contracts in Extraordinary Conditions. The rule allows
forest officers to implement modifications to timber sale
contracts awarded or released pursuant to section 2001 (k), by
substituting timber from outside the sale area specified in the,
contract for timber within the sale area, without édvertisement,
with the mutual agreement of the purchaser. Without this
regulation, the Forest Service was constrained by the competitive
bidding requirement to look within the sale contract area for
substitute timber in the event of any contract modification. 1In
these cases, such timber is unavailable. [Confirm.] Thus, the
Forest Service is now in a position to provide substitute timber,
as agreed upon by the purchasei, through the contract
modification process.’

In the absence of any such mutually agreeable solution,
under the contract terms specified, the Contracting Officer may

request delay in operations for an indefinite period of time

? Indeed, the agency has already successfully utilized

this regulation in reaching an agreement to implement mutual
modifications of the First and Last timber sales on the Umpqua
National Forest. Unlike the remaining timber in the First and
Last sale units, which is in Late Successional Reserves, the
substitute harvest units are in matrix lands, as defined in the
Northwest Forest Strategy, on the Tiller Ranger District.

- 16 -
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while the Forest Service determines what unilateral modifications
are appropriate under the circumstances. For example, the Forest
Service may suspend while the contract is modified to increase
stream buffers to comply with standards and guidelines. Any such
modifications that result in a reduction in available timber
could lead to a rate redetermination to reflect resulting changes
in the value of remaining included timber. See CT8.3, § 1.

In addition, contract provision C6.25 provides other
authority for modifying, or if necessary, cancelling, coﬁtracts:
C6.25 -- PROTECTION OF HABITAT OF ENDANGERED, THREATENED, AND
SENSITIVE SPECIES -- states that:

Location of areas needing special measures
for protection of plants or animals listed as
threatened or endangered under the Endangered
Species Act of 1973 and R-5 Sensitive Plant
and Animal Species List are shown on Sale
Area Map and identified on the ground. Mea-
sures needed to protect such areas have been
included elsewhere in this contract as
stipulated in the List of Controlled Areas on
the Sale Area Map.

If protection measures prove inadequate, if
other such areas are discovered, or if new
species are listed on the Endangered Species
List, Forest Service may either cancel under
C8.2 or unilaterally modify this contract to
provide additional protection regardless of
when such facts become known. Discovery of
such areas by either party shall be promptly
reported to the other party.

Declaration of XX. See Janicki Logging Co. v. Bruce Mateer, 42

F.3d 561, 562 (9th Cir. 1994) ("Section C6.25 of the contract

expressly permitted the Forest Service to 'either cancel’ or

Bo18s
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‘unilaterally modify [the] contract’ in order to provide
additional protection for animals that were listed either as
threatened or endangered under the Endangered Species Act, or as
sensitive by the Regional Forester").

Thus, if protection measures prove inadequate or areas
needing protective measures are diséovered, under the contract
terms, the Forest Service can unilaterally modify the contract to
provide Ehe necessary additional protection or cancel the
contract.

Here, [identify the sales] sales are in the [describe
location], home to [identify threatened or endangered] species.
[Include points which continue to remain relevant: First, the
Oregon Coast Coho Salmon, which was proposed for listing as a
threatened species on July 25, 1995, is found there. Second, the
Coastal cutthroat trout (resident and sea-run) is found there and
was proposed to be listed as endangered on July 8, 19%4. As set
forth in the Declaration of XX, on April 14, 1995, the Regional
Forestexr sent a letter'to each Forest, including the [name]
National Forest, stating that any proposal to list a fish species
automatically entitles that species to R-5 sensitive species
listing.] Accordingly, contract clause C6.25, applies to these
sales. [Explain whether particular contract is being mocdified or

cancelled.]
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As when modifications are made under contract clause CT8.2
discussed above, it is equally clear that prior to modifications
under C6.25, suspension of the sale is appropriate. See Thomas

Creek Lumber & lLog Co. v. United States, 32 Fed. Cl. 787 (1995),
appeal pending, 95-5080 (Fed. Cir. filed June 5, 1995). That case

involved a timber sale dispute between the Bureau of Land Manage-
ment (BLM) and a timber company concerniﬁg the BLM's suspension
of two BLM timber sale contracts in order to protect the northern
spotted owl. In analyzing an analogous contract provision, the
Court described the BLM’s deliberative process as follows:

[A] fter the initial suspension, the BLM
begins consultations with the FWS to assess
the extent to which continued harvesting
under the contract may affect the endangered
animal. The purpose of the suspension is
therefore prophylactic -- suspension main-
tains the status quo until an appropriate
analysils can be made regarding the effect
that continued timber harvesting in the area
may have on the endangered animal. Plain-
tiff’s proposed interpretation of Section 41x
would negate this prophylactic purpose. It
would permit timber harvesting to continue
until a new survey could be completed without
any consideration of the effect that such
continued harvesting would have on the endan-
gered animal previously identified on the
contract area. Continued harvesting under
such circumstances could potentially destroy
an endangered animal and/or its critical
habitat. This would seem precisely the type
of environmental harm that Section 41x was
intended to protect against.

)

32 Fed. Cl. at 790-31. This reasoning applies with equal force

to the present facts. [Explain once sales are identified.)



04/26/96 FRI 12:50 FAX 2023050506 ENRD GEN LIT do21

ATTORNEY-CLIENT -- WORK PRODUCT
PRIVILEGED/CONFIDENTIAL DOCUMENT

3. Contract Clause C8.2 Permits Termination Based on

Serious Environmental Degradation Or Inconsistency
With Land and _Resource Management Plans.

In addition to the remedies discussed above, the Forest
Service is expressly authorized under the contracts, under
circumstances present here (confirm once sales are idsntified],
to cancel the salé under contract provision CT8.2. Contract
Clause C8.2, referred to in the previously discussed contracts

clauses, specifically provides:

—————

The Chief, Forest Service, by written notice,
yde' may terminate this contract, in whole or 1in
QO

part, (1) to comply with a court order,
S@m& Y ess of whether this sale is named in
@ £© such an order, upon determination that the
N aj?k order would be applicable to the conditions
nl J&~ existing on this sale; or (2) upon a
{Sa- determination that the continuation of all or
part of this contract would:

(a) cause serious environmental degradation
or resource damage;

(b) be significantly inconsistent with land
management plans adopted or revised in
accordance with Section 6 of the Forest and
Rangeland Renewable Resources Planning Act of
1974, as amended;

(¢) cause serious damage to cultural
resources pursuant to C6.24;

(d) jeopardize the continued existence of
Federally listed threatened and endangered
species or, cause unacceptable adverse
impacts on sensitive species, identified by
the appropriate Regional Forester.

Compensation for termination under this

provision shall be calculated pursuant to
C9.5, except; compensation for termination
under (1) shall be calculated pursuant to

- 20 -
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[Explain reasons for termination of particular sale and
damages available to purchaser as part of the contract completion
process.]

All of the scenarios discussed above are expressly
authorized by the relevant contracts and allow the contracts to
be finally resolved, consistent with the plain language and
intent of section 2001(k) (1). The contracts will either be
modified to provide substitute timber, after a short suspension,
unilaterally modified to prevent serious environmental harm with
appropriate rate redeterminations applied to remaining uncut
timber, or terminated with compensation to the purchaser as
provided under the contract. Section 2001 (k) brought these sales
back to life, and in accordance with their original terms, they
will now be finally resolved, upon clarification by this Court
that such actions are consistent with the statute and this
Court’s orders.

II.
ALTERNATIVELY, THE ISSUES
, DISCUSSED ABOVE ,
WARRANT THE COURT’S AGREEMENT TO ENTERTAIN
OR GRANT A POSTJUDGMENT MOTION.

I1f, upon examination of this issue now directly before the
Court, the Court determines that jurisdiction over this matter is
vested solely with the Ninth Circuit to modify or clarify the

(date] injunction, the Secretary requests that this Court

consider a motion pursuant to Crateo, Inc. v. Intermark, Inc.,

- 22 -
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536 F.2d 862, 869 (9th Cir. 1976) (party seeking relief from
district court’s oxder, at same time order is on appeal, must
follow procedure whereby first, matter is presented to district
court for decision as to whether district court would entertain
or grant motion seeking to alter or modify order; and second, if
district court indicates that it would entertain or grant motion,
moving party can move forward and request limited remand from
appellate court).
Conclusion

For the reasons set forth above, the Secretary of
Agriculture requests a clarification that 2001 (k) (1), as
interpreted by this Court, allows the ?;gncies to rely on the
subject contracts’ original terms to mfy, suspend or terminate
the contracts as part of the contract completion process.
Alternatively, the Secretary requests this Court to medify its
[date] injunction, or if deemed necessary, direct the parxties to
proceed in accordance with the Crateo procedure for obtaining a
modification.

Dated:

024
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DRAFT BRIEF -- WRITTEN OUTSIDE
THE CONTEXT OF SPECIFIC FACTS
Not Reviewed By Client Agencies

INTRODUCTION

The Secretary of Agriculture seeks a clarification of this
Court’'s (date] injunction(s], directing the award and release of
cartain timber sales previously withdrawn from the Forest
Service'’s timber program.. NFRC v. Glickman, -Order (date of
relevant order(s]). The Court’s Order interprets section
2001 (k) (1) of the 1995 Rescissions Act, Pub. L. No. 104-19, to
require the Secretary to award, release and permit to be
completed [identify relevant sales and location]. By this
motion, federal defendant seeks clarification of this Court's
injunection(g] to assure that the Forest Service can properly rely
on the original terms of the contracts to suspend, modify or
cancel these particul&r timber sales released pursuant to this
Court’s oxder(s] interpreting section 2001 (k). This Court hase
jurisdiction to entertain this motion under the Court’s inherent
authority to enforce and clarify its own injunctions. |
Alternatively, if after being presented with this issue, the
Court determines that ite previous Orders xequire modlfication to

permit the agency’s reliance on these contract terms, defendants

@oo2
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request that the Orders be so modified. 1In conngction with this
request, if the Court determines that it does not have
jurisdiction to grant such a modification in connection with its
enforcement authority, defendants respectfully move for a limited
remand to allow such modification under Crateo, Inc. v..
Intermark, Inc., 536 F.24 862, 869 (9th Cir. 197s6).

Recent events have prompted this motion. Section
2001 (k) (1) directs the Secretary to release and permit to be
completed certain timber contracts under "originally advertised
terms, " which expressly incorporate contract terms. An essential
component of the original contracts are those terms that
authorize modification, suspension and termination of the
contracts to protect national forest resources. While the Forest
Service successfully has negotiated mutual agreements to modify
certain 2001 (k) (1) sales to address significant environmental
issues, 1t has been unable to do so to date with these sales.
Accordingly, reliance on these provisions has now become
critical. Moreover, the scope of remedies that the Forest
Service now can ﬁrovide when implementing certain of these
original contract terms recently has been expanded. An interim
final rule published on April 3, 1996 authorizes substitution of
timber outside the sale area for timber within the 2001 (k) sale
area without engaging in competitive bidding if the parties

mutually agree,
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Section 2ooi(k)(1)'e explicit incoxrporation of these
contract terms provides the Secretary the necessary flexibility
to utilize the terms as part of contract completion. While
section 2001 (k) served to resurrect these sales, their original
terms now guide the contracts’ completion. Indeed, the Secretary
must .be able to continue to rely on contracts terme as they in
essence define the sale. In light of this Court’s outstanding
injunction(s], before the Secretary takes any action to implement
these terms, defendant seeks clarification from the Court that
such actions are permitted. Alternatively, if after
congideration of the issues presented, modification of the orders
is deemed necessary, defendant requests that the Court exercise
its inherent authority to enforce its orders to issue the
appropriate modification. If necessary, defendants seek

permission to proceed in accordance with Crateo.?!

Statement of the Case

Origin of Sales. Pursuant to Section 318 of the Department
of the Interior and Related Agencies Appropriations Act, 1990,
103 Stat. 745 ("Section 318"), a number of timber sales were
proposed for the [name] National Forest by the Forest Service.

Of particular importance here are [(number] sales, named [list

1 If the Court grants this motion in the alternative, the
Secretary would then file a motion for a limited remand with the
Court of Appeals for the Ninth Circuit. See Jenkins v. Whittaker
Corp., 785 F.2d 720, 722 n.2 (9th Cir. 1986).
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sales]. [Explain why sales did not proceed as Section 318
sales.]

[Identify any non-318 sales and explain why they did not
proceed.]

Incongisten of Sales with Pacific Northwest Forest Plan.
In the years following the withdrawal of these sales, the Forest
Service worked closely with the BLM to address the problems of
the northern spotted owl and other elemente of the old groﬁth
ecosystem affected by logging in the Pacific Northwest. During
the period from 1993 through 1994, much progress was made on
reaching a solution to the years of litigation and injunctions on
the Pacific Northwest forests. Thé Pacific Northwest Forest Plan
provided a new landscape for both protection of the old-growth
habitat and sustainable timber harvests. It remains unclear
whether these sales were considered to be standing or harvestéd
during the preparaﬁion of this Plan. [Confirm re individual
sales.] The Forest Service, however, had assumed that these
sales would not be released. [Confirm)]

Under the Pacific Northwest Forest Plan, these sales could
not go forward in their original form. The Bales lie within Late
Successiqnal Reserves and Key Watersheds ([check location as to
identified sales]), as those terms are defined in the Pacific

Noxrthwest Plan. See Declaration of XXX.

@oos
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Late Succesgional Reserxrves. A Late Successional Reserve

("LSR") is a land allocation for reserved lands that are to be
managed to protect and enhance conditions of late-successional
and old-growth related species, including the northern spotted
owl, as part of ecosystem management strategy. Very limited
timber harvesting is permitted in the LSRs, mostly thinning,
which is only permitted if it will positively affect the reserve.

Key Watersheds. A Key Watexrshed is part of a system of
1érge refugia comprising watersheds that are crucial to at-risk
fish species and stockg and provide high quality water. Timber
harvest cannot occur in Key Watersheds without a watershed
analysis. No new roads are to be built in the unroaded portion
of previously inventoried roadless areas. [Identify sales’
location in key watershed(s) and whether they have been a part of
any acuatic strategy review.]

To date, the Forest Service has not undertaken any review of
these particular timber sales for their compliance or non-
coﬁpliance with the Umpqua Forest Plan [or other Plan], as
amended by the Pacific Nortﬁwest Plan,

[Describe individual sales,]

The Rescissiogns Act resurrects thege abandoned sales. In
July 1995, Congress passed the Rescissions Act, P.L. 104-19.
Litigation surrounding this statute began almost immediately

after passage.
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Litigation Over Section 2001 In The United
States District Court At Eugene. Oregan

on August 8, 1995, Northwest Forest Resources Council (NFRC)
filed a complaint seeking mandamus and a permanent injunction to
compel the Secretaries to award and release by September 10,
1995, "all timber sales offered prior to the date of enactment
[of the Act] in all national forests in Oregon and Washington and
Bureau of Land Management ("BLM") districts in western Oregon."
See Northwest Forest Resource Council v. Glickman, Civil Action
No. 95-6244-HO. On August 22, 1995, the land management agencies
issued their interpretation of the scope of subseétion
2001 (k) (1), explaining that the provision applies to the release
of:a set of sales that had been offered pursuant to section 318
of the Fiscal Year 19390 Interior and Related Agencies
Appropriations Act, but which had not proceeded.? Pursuant to
this interpretation, the federal defendants opposed NFRC’s
challenge to subsection 2001(k) (1) on the ground that plain
language of the statute, its legiglative history, and the
principle of deference to agency interpretation required that the
subsgection oply applied to a the discrete set of sales prepared

and offered in the 13 northern spotted owl forests pursuant to

2 See August 22, 1995 Memorandum to Jack Ward Thomas,
Chief of the Forest Service and Elaine Zielinski, Oregon State
Director of BLM, from Jameg R. Lyons, Under Secretary of
Agriculture, Natural Resources and Environment and Mike Dombeck,
Director of the BLM. .
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the ecological criteria and procadures spécified in aection 318
during the period it was in effect, fiscal year 1990.

On Saeptember 13, 1995, this Court held that Section 2001 (k)
applies to timber sales previously offered or awarded in all
national forests in Washington and Oregon and BLM districte in
western Oregon up to July 27, 1995. ﬁERﬂ_x*_Qligkmgg, No. 95-
6244-HO (D. Or.). On October 17, 1995, the Court entered an
order tracking the language of the statute that "compelled and
directed" the Secretary of Agriculture and the Secretary of the
Interior, "to award, ralease and permit to be completed in fiscal
years 1995 and 1996, with no change in originally advertised
terms, volumes, and bid prices, all timber sale contracts offered
or awarded between October 1, 1990 and July 27, 1995, in any
national forest in Oregon and washington or BLM district in
western Oregon, except for sale units in which a threatened ox
endangered bird species is known to be nesting." [Identify which
sales fall under which orders described herein.] ' The government
has appealed the distriet court’s ruling.

After these orxrderse, the Foreast Service proceeded to release
timber sales to previously identified high bidders. 1In one
category of sales, however, the high bldders were either
unwilling, unable or unqualified to.take advantage of the renewed
offer of the timber sale. In another category of sales, courts

had previously issued injunctions preventing the award of the
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sales, or the Forest Sarvice had rejected bids, suspended, or
terminated sales as a result of earlier litigation. For both
categories, the Forest Service did not pursue the award or
release of timbexr sales and this was challenged in district
court.

At the same time, Pilchuk Audubon Society filed a separate
complaint in this Court challenging the release of a number of
sales that had been enjoined, cancelled or withdrawn on a number
of grounds.® They argued that such sales were no longer offered
within the meaning of Saction 2001 (k) (1), and, as to certaln of
the challenged sales, it would violate the separation of powers
principle to require them to proceed in the face of an injunction
or judicially-approved withdrawal. Federal defendants agreed
that section 2001 (k) did not cover sales that had been enjoined

for violating Section 318* or were cancelled at the request of

3 Pilchuk’s complaint alleged generally that cancelled
sales, or those that were no longex in the timber pipeline at the
time of passage of the Act, were not subject to the Act’s award
and release requirements: While Pilchuk did not explicitly
identify all the sales. it deemed subject to this claim, Pilchuk
did clearly contest the release of four sales canceled pursuant
to stipulated dismissals, First, Last, Boulder Krab and Elk Fork,
as well as specific sales that had been enjoined or subject to
orders effectively preventing the sale from proceeding, Cowboy,
Nita, South Nita, Garden, Tip, Tiptop and Gaterson. The
[identify] salas at iseue here appear to fall within Pilchuk’s
general complaint regarding cancelled sales. Accordingly, they
are subject to this Court’s January 10, 1996 injunction.

s Section 318 of the Department of Interior and Related
Agencies Appropriations Act for Fiscal Year 1590.
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the high bidder or because the apparent high bldder was no longer
willing or able to proceed. Giving effect to the "return of the
bid bond" provision, defendants did not agree with Pilchuk
plaintiffs’ cléims that sales for which the agencies had rejected
bids were not covered by section 2001 (k). Defendants also
disagreed that section 2001 (k) §iolated the separation of powers
principle. .

In response, by decision dated January 10, 1996, amended to
address typographical errors on January 17, 1996, the Court
enjoined the Secretary of Agriculture to "immediately award,
release and permit to be completed immediately all sales subject
to Section 2001(k) (1) as declared in this order." [Explain which
relevant sales this order covers.]

Following this Court’s January 10 decision, the Secretary of
Agriculture sought a stay of the release of all the Section
2001 (k) (1) sales covered by the Court’s January 10, 1996
injdnction whose release the agency had contested. This stay
request was denied by the Court and similarly denied by the Ninth

Circuit.
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ARGQUMENTS
I,
THE INJUNCTION([S] SHOULD BE
CLARIFIED TO CONFIRM THAT
THE SECRETARY CAN MODIFY AND SUSPEND

THE SUBJECT SALES PURSUANT TO THE
ORIGINAL CONTRACT TERMS

A, This Court Has Authorityv to Clarify Its Injungtion.

A district court retains full jurisdiction to define the
scope of an injunctioﬁ issued by the court., Sece Néw York State
NOW v. Texry, 886 F.2d 1339, 1351 (2d Cir. 1989). 1In particular,
in cases such as this, where a motion for contempt has already
been filed agaihst the United States by plaintiff Northwest
Forest Resource Councll earlier in this litigation, the seeking
of clarification is prudent and should be allowed. The Ninth
Circuit has clearly stated that a district court does not lack
jurisdiction to clarify its original injunction and to supervise
compliance., Meinhold v. U.S. D.0.D., 34 F.3d 1469, 1480 n.l4

(9th Cir. 1994), gciting Hoffman v. Beer Drivers Salesman’g Local

Union No. 888, 536 F.2d 1265, 1276 (9th Cir. 1976) (appeal from a
supervigory order does not divest the district court of
jurisdiction to continue supervision of order).

B. By Directing That Sales Proceed Under Originally Advertised

T g, Section 2001 (k) (1 ressly Authorizes The Secreta
To Modify, Suspend Or Terminate The Subject Sales.

The first rule of statutory interpxetation is that a statute

is interpreted and applied according to ite plain meaning,

- 10 -
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evr U.S.A, < . Qurces De ounci '
467 U.S. 837, 8432 (1984). 8Section 2001(k) (1) explicitly requires
the award, release and completion of "contracts" under "the
originally advertised terms . . . ." The advertised terms
expressly incorporate the terms of the contracts. (Confirm when
sales are identified/attach advertisements.] Ramedial terms,
such as those authorizing modification, suspension and |
termination, are c¢ritiecal, long-utilized and well-known
components of these contracts. For example, if a contractor were
to begin harvesting outside the designated cutting area or ignore
required operating conditions, the Forest Sexvice must be able to
take the appropriate remedial actions, inclﬁding,-when necessary,
termination. If Congress had intended that these particular
remedial provisions were to be singled out as no longer applying,
or only applying under particular circumstances, as in the
gcenario described above, it should have expregsly stated so.
Absent such an express exemption, one should not be read into the
statute.

The contracts, and thus thelr terms, are creatures of the

National Forest Management Act (NFMA),. 16 U.S.C. § 472a.5 As

® Section. 2001 (k) (1) provides "notwithstanding any other

proviesion of law" in the same sentence as the direction that
sales proceed under original texrms. In the absence of an
explicit repeal, the contract terms, arising under NFMA, should
be given effect to avoid an inconsistency between laws. See In
re The Glacier Bay, 944 F.2d 577, 581 (9th Cir. 1991) (finding

' (continued...)

-~ 11 -
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this court has recognized, " [algency regulations which operate
consistently with gsection 2001(k) (1) . . . remain in effect."
Jan. 10 Order at 21. Utllization of the subject contract terms
is consistent with Section 2001 (k) (1). The gtatute requires the
Secretaries to take actions that ultimately permit the contracts
"to be completed." For these sales, suspending the contracts
followed by either modification or termination allows completion
of that process; either through provision of substitute timber
pursuant to the interim final rule or payment of damages provided
under the contract, as further explained below. At the same
time, the statute protects the Secretaries’ exercise of contract

authority from challenge under other laws.

1. The Contract Terms Authorize
Suspension of the Contracts.

Provision C6.01 of the subject contracts specifically.
permits the Forest Service to interrupt a purchaser’s operations
to prevent environmental damage that may require contract
modification or termination. C€6.01 -- INTERRUPTION OR DELAY OF
OPERATIONS -- provides:

Purchaser agreese to interrupt ox delay
operations under this contract, in whole or

in part, upon the written request of
Contracting Officer:

5(...continued)
phrase "notwithstanding any other provigsion of law" is not
dispogitive where other laws are included by reference).

- 12 -



04/19/96 FRI 17:34 FAX 2023050306 ENRD GEN LIT do14

ATTORNRY-CLIENT -- WORK PRODUCT
PRIVILBGED/CONFIDENTIAL DOCUMENT

(a) To prevent seriocus environmental degrada-
tion or resource damage that may require
contract modification under (8.3 or termina-
tion pursuant to €8.2;

(b) To comply with a couxt order, issued by a
court of competent jurisdiction; or

(c) Upon determination of the appropriate

Regional Forester, Forest Service, that condi-

tions existing on this sale are the same as,

or nearly the same as, conditions existing on

sale(s) named in such an order as described

in (b)., . . .°

The Forest Service approved provigion C6.01 for use nation-

ally in June 1990, during a time when environmental challenges to
Federal timber sales were becoming more common and suspengions of
sales for environmental reasons were becoming more frequent.

Under such circumstances, this clause authorizing suspension of

operations to protect national forest resources became an

The provision continues:

Purchaser agrees that in event of interrup-
tion or delay of operations under this provi-
sion, that ite sole and exclusive remedy
shall be (1) Contract Term Adjustment pursu-
ant to B8.21, or (2) when such an interrup-
tion or delay exceeds 30 days during Normal
Operating Season, Contract Term Adjustment
pursuant to B8.21, plus out-of-pocket
expenses incurred as a direct result of
interruption or delay of operations under
this provision., Out-of-pocket expenses do
not include lost profits, replacement cost of
timber, or any other anticipatory losses
suffered by Purchaser. Purchasar agrees to
provide receipts or other documentation to
the Contracting Officer which clearly iden-
tify and verify actual expenditures,

- 13 -
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essential tool for effective timber sale contract management, and
thus, a critical component of the subject contracts.

" Utilization of this suspension provision is particularly
appropriate here. Allowing these particular sales to proceed
before the Forest Service can determine what modification is
necessary or whether cancellation is warranted, would result in
ngserious environmental degradation or resource damage."

[*Describe envircnmental problems of sales, once identified.*)

2. The Contract Termg Authorize Modification
or Termination of these Sales

Suspension of a contract, as discussed above, is éenerally
initially utilized to preserve the status quo before the next
step is taken to prevent damage to resources. The contracts
provide a number of different means for addressing the
environmental concerns, with associated remedies for the
purchaser. For example, as authorized by the suspension clause,
the Contracting Officer can request the purchaser to delay
operations, in whole or in part, while the Forest Service decides
whether to modify the contract under CT8.3. Provision CT8.3 -
CONTRACT MODIFICATION - provides, in relevant parxt:

Forest Service may make modifications in Timber
Specifications in BT2.0, Transportation Facilities in
BT5.0, or Operations in BT6.0, or in related Special
Provisions, to the extent that such changes are
reasonably developed to implement Section 6 of the
Forest and Rangeland Renewable Resources Planning Act

of 1974, as amended and with land management plans,
developed or revised thareunder. Such modifications

- 14 -
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shall be limited to requirements with which the
Purchasexr can reasonably comply.

Thus, the Forest Service is authorized to modify sale
contracte to thé extent necessary to comply with land management
plans and standards and guidelines. None of the subject sales
comply with the relevant Forest Plans or applicable standards and
guidelines. Here, the [name] Forest Planls] was[were] amended to
include the standards and guidelines of the Pacific Northwest
Forest Plan. Proceeding with the [identify sales] sales would
violate several of these standards and gquidelines. First, the
contemplated type of harvesting would othexrwisae not be permitted
in a Late Successional Reserve. Second, this type of harvesting
would not be permitted in a watershed without a watershed
analysis. Road construction, such as that planned to enable the
sales to go forward, would also not be permitted. [Confirm which
points are applicable once sales are identified.]

Modifications under CT8.3 can take different forms. For
example, the Contracting Officer could request tﬁg purchaser to
delay operations for a set period of time (under CT6.01), while
the parties attempt to work out mutually agreeable modifications.
In light of the new interim final rule, such modifications may be
necaseary to substitute timber from outside the sale area for the
unharvested portion of the suspended sale.

As explained, on April 3, 1996, the Forest Service published

an interim final rule revising existing regulations regarding

- 15 -
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noncompetitive sales of timber based on the Secretary of
Agriculture’s determination that extraordinary conditions exist.
See 61 Fed. Reg. 14618 (April 3, 1996), Interim Final Rule,
Disposal of National Forest System Timber; Modification of Timber
Sale Contracts in Extraordinary Conditions.' The rule allows
forest officers to implement modifications to timber sale
contracts awarded or released pursuant to section 2001(k), by
substituting timber from outside the sale area specified in the
contract for timber within the sale area, without advertisement,
with the mutual agreement of the purchaser. Without this
requlation, the Forest Service was constrained by the competitive
bidding requirement to look within the sale contract area for
substitute timber in the event of any contract modification. 1In
these cases, such timber is unavailable. [Confirm.] Thus, the
Forest Service is now in a position to provide substitute timber,
as agreed upon by the purchaser, through the contfact
modification process.’

In the absence of any such mutually agreeable solution,
under the contract termg specified, the Contracting Officer may

request delay in operations for an indefinite period of time

7

Indeed, the agency has already successfully utilized
this regulation in reaching an agreement to implement mutual
modifications of the Firet and Last timber sales on the Umpgua
National Forest. Unlike the remaining timber in the First and
Last sale units, which is in Late Successional Reserves, the
substitute harvest units are in matrix lands, as defined in the
Northwest Forest Strategy, on the Tiller Ranger District.

- l6 -
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while the Forest Service determines what unilateral modifications
are appropriate'under the circumstances. For example, the Forest
Service may suspend while the contract is modified to increase
stream buffers to comply with standards and guidelines. Any such
modifications that result in a reduction in available timber
~could lead to a rate redetermination to reflect resulting changes
in the value of remaining included timber. See CT8.3, { 1.

In addition, contract provision C6.25 provides other
authority for modifying, or if necessary, cancelling, contracts:
C6.25 -- PROTECTION OF HABITAT OF ENDANGERED, THREATENED, AND
SENSITIVE SPECIES -- states that: |

Location of areas needing special measures
for protection of plants or animals listed as
threatened or endangered under the Endangered
Species Act of 1973 and R-5 Sensitive Plant
and Anima) Species List are shown on Sale
Area Map and identlfled on the ground. Mea-
sures needed to protect such areas have been
included elsewhere in this contract as
stipulated in the List of Controlled Areas on
the Sale Area Map.

If protection measures prove inadegquate, if
other guch areas are discovered, or if new
species are listed on the Endangered Species
List, Forest Service may either cancel under
C8.2 or unilaterally modify this contract to
provide additional protection regardless of
when such facts become known. Discovery of
such areas by either party shall be promptly
reported to the other party.

Declaration of XX. See Janicki Logging Co. v. Bruce Mateer., 42

F.3d 561, 562 (9th Cir. 1994) ("Sectlion C6.25 of the contract

expressly permitted the Forest Service to ’‘either cancel’ or

~ 17 -
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‘unilaterally modify [the] contract’ in ordexr to provide
additional protection for animals that were listed either as
threatened or endangered under the Endangered Species Act, or as
sensitive by the Regional Forester").

Thus, 1f protection measures prove inadequate or areas
needing protective measures are discovered, under the contract
terms, the Forest Service can unilaterally modify the contract to
provide the necéssary additional protection or cancel the
contract.

Here, [identify the saies] sales are in the fdescribe
location], home to [identify threatened oxr endangered] species.
[Include points which continue to remaih relevant: First, the
Oregon Coast Coho Salmon, which was proposed for listing as a
threatened species on July 25, 1995, is found there. Second, the
Coastal cutthroat trout (resident and sea-fun) ie found there and

_was proposed to be listed as endangered on July 8, 1994, As set
forth in the Declaration of XX, on April 14, 1995, the Regional
Forester sent a letter to each Forest, including the [name]
National Forest, stating that any proposal to list a fish species
automatically entitles that species to R-5 sensitive species
listing.] Accordingly, contract clause C6.25, applies to these
sales. [Explain whether particular contract is being modified or

cancelled.]

- 18 -
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A¢ when modifications are made under contract clause CT8.2
discussed above, it is equally clear that prior to modifications

under C6.25, suspension of the sale is appropriate. See Thomas
Creek Lumber & Log Co. v. United States, 32 Fed. Cl. 787 (1995),

appeal pending, 95-5080 (Fed. Cir. filed June S, 1995). That case
involved a timber sale dispute between the Bureau of Land Manage-
ment (BLM) and a timber company concerning the BLM’s suspension
of two BLM timber sale contracts in order to protect the northern
spotted owl. 1In analyzing an analogous contract provigion, the
Court described the BLM’s deliberaﬁive process as follows:

[A] fter the initial suspension, the BLM
begins consultations with the FWS to assess
the extent to which continued harvesting
under the contract may affect the endangered
animal. The purpose of the suspension is
therefore prophylactie -- suspension main-
tains the statue quo until an appropriate
analysis can be made regarding the effect’
that continued timber harvesting in the area
may have on the endangered animal. Plain-
tiff’s proposed interpretation of Section 41x
would negate this prophylactic purpose. It
would permit timber harvesting to continue
until a new survey could be completed without
any consideration of the effect that such
continued harvesting would have on the endan-
gered animal previously identified on the
contract area. Continued harvesting under
such cixrcumstances could potentially destroy
an endangered animal and/or its critical
habitat. This would seem precisely the type
of environmental harm that Section 41x was
intended to protect against.

32 Fed. Cl. at 790-91. Thig reasoning applies with equal force

to the present facts. {Explain once sales are identified.]

- 19 -
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3. ntrac lause C8. ermits T inati &
i ati 0 n
it nd esource Management Plang
In addition to the remedies discussed above, the Forest

Service is expressly authorized under the contracts, under

circumstances present here [confirm once sales are identified],

to cancel the sale under contract provision CT8.2. Contract

Clause C8.2, referred to in the previously discussed contracts

clauses, specifically provides:

The Chief, Forest Service, by written notice,
may terminate this contract, in whole or in
part, (1) to comply with a court order,
regardless of whether this sale is named in
such an order, upon determination that the
order would be applicable to the conditions
existing on this sale; or (2) upon a
determination that the continuation of all or
part of this contract would:

(a) cause serious environmental degradation
or resource damage;

(b) be significantly inconsistent with land
management plans adopted or revised in
accordance with Section é of the Forest and
Rangeland Renewable Resources Planning Act of
1974, as amended; _ '

(¢) cause serious damage to cultural
resources pursuant to C6.24;

(d) jeopardize the continued existence of
Federally listed threatened and endangered
species or, cause unacceptable adverse
impacts on sensitive species, identified by
the appropriate Regional Forester.

compensation for termination under this
provision shall be calculated pursuant to
C9.5, except: compensation for termination
under (1) shall be calculated pursuant to

- 20 -
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{Explain reasons for termination of particular sale and
damages available to purchaser as part of the contract compietion
process.]

All of the scenarios discussed above are expressly
authorized by the relevant contracts and allow the.contracts to
be finally resolved, consistent with the plain language and
intent of section 2001 (k) (1). The contracts will either be
modified to provide substitute timber, after a short suspension,
unilaﬁerally modified to prevent serious environmental harm with
appropriate rate redeterminations applied to remaining uncut
timber, or terminated with compensation to the purchaser as
provided upder the contract. Section 2001 (k) brought these sales
back to life, and in accordance with their original terms, they
will now be finally resolved, upon clarification by this Court
that such actions are consistent with the statute and this
Court’s orders,

II.
ALTERNATIVELY, THE ISSUES
DISCUSSED ABOVE
WARRANT THE COURT'’S AGREEMENT TO ENTERTAIN
~OR GRANT A POSTJUDGMENT MOTION.

If, upon examination of this issue now dirécfly before the
Court, the Court determines that jurisdiction over this matter is
vested solely with the Ninth Circuit to modify or clarify the

(date] injunction, the Secretary requests that this Court

consider a motion pursuant to Crateo, In¢c. v. Intermark., Inc.,

- 22 -
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536 F.2d 862, 869 (9th Cir. 1976) (party seeking relief from
district court’s order, at same time order is on appeal, must
follow procedure whereby fi;st, matter 1s presented to district
court for decision as to whether district court would entertain
or grant motion seeking to alter or modify order; and second, if
district court indicates that it would entertain or grant motion,
moving party can move forward and request limited remand from
appellate court).
Conclugion

For the reasons set forth above, the 8Secretary of-
Agriculture requests a clarification that 2001 (k) (1), as
interpreted by this Court, allows the agencies to rely on the
subject contracts’ original terms to modify, suspend or terminate
the contracts as part of the contract completion process.
Alternatively, the Secretary requests this Court to modify ite
[date] injunction, ox if deemed necessary, direct the parties to
proceed in accordance with the Crateo procedure for obtaining a
modification.

Dated:

@o24
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LITIGATION UPDATE (5/21/96): RESCISSIONS ACT CASES

Section 2001(k) Cases

NFRC v. Glickman (D. Or., Hogan) (industry challenge to
Administration’s interpretation of scope and know to be nesting
provisions) CONSOLIDATED with Scott Timber v. Glickman and
Pilchuck Audubon Soc'’y v. Glickman (challenge to temporal scope
.of Section 2001(k) and to intention to go forward with withdrawn

and cancelled sales).

(1) Geographic Scope. On April 24, the Ninth Circuit
igssued an opinion affirming Judge Hogan’s interpretation of
the geographic scope of Section 2001(k). The Court focused
on the plain language of the statute, as well as the
legislative history. As a result of conflicting language in
the opinion regarding 2001(k) ‘s application to Eastside vs.

. Westside sales, on May 3, we filed a motion for a rehearing.
No decision has been made yet on filing a petition for a
rehearing en banc.

(2) "Known to be Nesting" and Appeal. On 1\19\96, Judge
Hogan issued an opinion on the "known to be nesting"
standard holding that (k) (2) requires evidence of nesting
within sale unit boundaries. On 1/25/96 the District Court
granted a 60-day stay of this order. On April 5, 1996, the
Ninth Circuit continued the stay of all provisions of this
order. Appellate arguments were held on May 7th.

(3) "High Bidder" and Appeal. The Ninth Circuit heard
arguments on May 7, 1996.

(4) Reporting Requirements. A thirteenth compliance report
was filed last week.

(5) Replacement Volume, Termination of (k) (1) and
Modification or Termination of Existing Sale Contracts.
Scott Timber and NFRC filed motions to compel release of
(k) (3) replacement volume. Scott Timber’s motion to
identify and release (k) (3) replacement timber volume was
argued on May 14. Today, we intend to file a response to
NFRC’s motion seeking to compel release of replacement
volume by June 1, 1996 on the basis that the
"notwithstanding" language applies to (k) (3).

Klamath Tribes v. United States, (D. Or.) The Klamath Tribe,
represented by SCLDF, has filed an action seeking to enjoin the
harvesting of eight timber sales on the Winema and Fremont
National Forests in Oregon. The Tribe claims the U.S. and Forest

1



Service are violating a trust responsibility to protect the
Klamath Tribes’ treaty rights to hunt and fish on these forests.
The Forest Service is currently under an injunction from Judge
Hogan to release all eight sales. On May 6, the court denied the
government’s motion to transfer the action to Judge Hogan, and
granted Boise Cascade’s motion to intervene. We anticipate a
ruling shortly on plaintiffs’ motion for a PI. We are still
waiting.

Seattle Audubon Society v. Thomas (W.D. Wash., Dwyer, J.).
In October 1995, SAS filed a motion to clarify and enforce

injunctions issued in 1990 on the Cowboy, Nita, South Nita and
Garden timber sales, and to clarify the ruling as to the First
and Last sales. Industry filed a subsequent motion to vacate the
injunctions on the basis of the Glickman Court’s orders. On
2/22/96, Judge Dwyer issued an order staying a decision on the
four enjoined sales pending a ruling by the Ninth Circuit.
The court on March 27, 1996 issued a ruling declaring that
no further relief could be afforded as to the First and Last
timber sales. Subsequently, the Forest Service entered into an
agreement with the purchaser whereby these environmentally
damaging sales will be substituted for less damaging sales.

Native Americans for Enola v. USFS (Ninth Circuit) The Enola
Hill Sale located on Mount Hood NF was released pursuant to
Section 2001(k) (1). The release was challenged on the basis of
an earlier court order, American Indian Religious Freedom Act,
Archeological Resources Protection Act, National Historic
Preservation Act. and treaty rights. The district court granted
our motion to dismiss ruling that the Rescissions Act precludes
plaintiffs substantive and procedural challenges (2/28/96). An
appeal followed. On Thursday April 25, Judge Marsh, finding
plaintiffs have no likelihood of success on appeal, vacated his
April 17 TRO and denied the plaintiffs’ motion for stay and
injunction pending appeal.

Smith v. U.S. Forest Service, (E.D. Wash. - Judge Quackenbush)

In November, the purchaser of a timber sale that the Forest
Service had suspended for NEPA issues, filed an order requesting
that the sale be released under 2001(k). A hearing was held on
January 23, 1996.  The matter is under advisement. A decision on
this matter will likely be forthcoming as a result of the Ninth
Circuit’s recent opinion affirming geographic scope. In order to
apprise the court of the current status, on May 3, we filed a
copy of the Ninth Circuit’s opinion with the court and informed
the court of our action in seeking a rehearing.

**SEE BELOW FOR FURTHER INFORMATION ON ACTIONS AFFECTING THE
NORTHWEST FOREST PLAN.



Northwest Forest Plan.

Northwest Forest Resource Council v.Dombeck, O0&C Counties v.
Babbitt, Northwest Foregt Resource Council v. Espy (D.D.C. -
Judge Jackson) (Burgess) These actions are challenges by the
timber industry to the Northwest Forest Plan. In June of 1994,
the district court stayed these actions in order to allow the
Ninth Circuit to decide similar issues. In early April, the
Ninth Circuit affirmed the legality of the Northwest Forest Plan.
The D.C. court has now scheduled a status conference for May 22,
1996. Today, we intend to file a status report to update the
court on the status of NFRC’s claims.

Section 2001(d) Sales (Option 9 Sales)

ONRC v. Thomas (Ninth Circuit) (challenge to four timber sales --
two under 2001(d) and two not under the Rescissions Act).

On 12/5/95, U.S. District Court Judge Hogan issued a ruling,
determining that all sales, including those that were not
delayed, fall within the scope of 2001(k). The effects of this
decision remain unsettled. On March 4, 1996, a Ninth Circuit
panel heard arguments on the government’s appeal of this
decision.

DECISIONS/CLOSED ACTIONS FOR 2001 (k) :

Pacific Crest Biodiversity v. Glickman, (W.D. Wash.) On March
18, 1996, environmental plaintiffs filed a motion for TRO and PI

as to the controversial Rocky timber sale located in the Olympic
National Forest. The Rocky sale was originally offered under
Section 318, and released pursuant to (k) (1). Plaintiffs
contended the sale area contains northern spotted owls. On March
19, 1996 the court denied plaintiffs’ motion.

Pilchuck Audubon Society v. Glickman (W.D. Wash., Rothstein, J.)
(challenge to government’s earlier interpretation of "known to be

nesting") . On February 1, 1996 federal defendants and SCLDF
entered into a joint stipulation to dismiss the complaint without
prejudice.

Oakhurst v. USFS (D. Or.). In January of 1996, the court
dismissed this action by a pro se plaintiff that challenged the
Sugarloaf Timber Sale. Plaintiff raised constitutional issues,
the Civil Rights Act, the religious Freedom Restoration Act and
the APA.



Section 2001(b) Sales (Salvage Sales)

PENDING DISTRICT COURT ACTIONS:

Idaho Sporting Cbngress v. USFS, (D. Idaho). The same plaintiffs
now bring a fourth action against two additional salvage timber

sales that are offered as part of the Thunderbolt Recovery Fire
Recovery Project. Plaintiffs allege the same violations as in
"Thunderbolt III", (See "Decisions in District Court," below).

PENDING CIRCUIT COURT ACTIONS:

Southwest Center for Biological Diversity v. U.S. Forest Service,
(D. Arizona), on appeal. On March 14, the district court granted

our motion for summary judgment and dismissed this challenge to
the Rustler Fire Salvage Sale located on the Coronado National
Forest, Arizona. Significantly, the court found that the Forest
Service properly invoked a categorical exclusion (CE) for this
sale, and the environmental documentation used by the Secretary
was sufficient. The court indicated that this ruling will be
submitted for publication. On April 3, 1996, plaintiffs filed a
notice of appeal.

Sierra Club v. U.S. Forest Service (Ninth Circuit) ("Warner
Creek" Timber Sale). The Forest Service originally offered this
salvage sale prior to the enactment of the Rescissions Act after
an unknown arsonist burned the area. In May of 1995, a
magistrate judge issued an opinion finding that the Forest
Service should have considered this factor in the EIS. After
passage of the Rescissions Act, the district court judge ordered
briefing on the effect of Section 2001 on the Warner Creek Sale,
and after finding that Section 2001 was applicable, dismissed
plaintiffs NEPA and NFMA claims. Plaintiffs appealed, claiming
the district court improperly applied Section 2001 to a sale that
was already "prepared" and requesting that the district court be
required to review the NEPA claims. Our response brief was filed
on March 20, 1996.

Idaho Sporting Congress v. USFS (Ninth Circuit) (Thunderbolt I)
Plaintiffs challenged the Thunderbolt Wildfire Recovery Project,
three other salvage projects, and all other salvage logging
operations on the Boise and Payette National Forests. On January
8, 1996 the court granted our motion for summary judgment and to
dismiss finding that the Forest Service did not act in an
arbitrary or capricious manner. The court rejected plaintiffs’
public trust doctrine and APA arguments, and limited review to
those sales that were advertised, thus holding that an
unadvertised sale does not present a case or controversy under
the Rescissions Act. Argument was given on May 10, 1996.



Idaho Conservation League v. USFS (Ninth Circuit) (Thunderbolt
II) On December 11, the court granted our motion for summary
judgement, finding that the Forest Service did not proceed in an
arbitrary or capricious manner in making the determination to
offer the sale, despite some contradictory positions by other
agencies. Further, the court found that the Secretary could, in
fact, delegate his responsibilities under the Rescissions Act,
contrary to plaintiffs’ arguments. A hearing is scheduled for
May 10, 1996.

DECISTONS IN DISTRICT AND CIRCUIT COURTS:

Inland Empire Public Lands Council v. Glickman (9th Cir.)
(Fire Salvage Sales) On May 8, 1996, the Ninth Circuit affirmed

the district court’s order that allowed fire salvage sales to go
forward in the Kootenai National Forest. The court noted that
the Rescissions Act provides for "extremely limited judicial
review," and the Act does not require the Secretary to personally
authorize each salvage sale. Further, the Ninth Circuit affirmed
the district court’s actions in dismissing the action against the
FWS and striking extra-record materials.

Ozark Chapter/Sierra Club v. Thomas, (E.D. Missouri). On May 3,

1996, Judge Limbaugh granted federal defendants motion for
summary judgment in this challenge to a salvage timber sale
located on the Mark Twain National Forest. The Forest Service
had proceeded with this sale under the categorical exclusion
provision of NEPA. Plaintiffs challenged that a categorical
exclusion did not comply with the Rescissions Act. The court
rejected this argument. Notably, in this action, the court had
contrary to express provisions of 2001, issued a TRO.

Idaho Sporting Congress v. USFS (D. Idaho) ("Thunderbolt III").
This represents the third challenge to a salvage sale offered as

part of the Thunderbolt Fire Recovery Project. Plaintiffs allege
violations of the public trust doctrine, the President’s
Directive for implementation of salvage sales and the APA. By
order issued 4/19/96, the court granted summary judgment in favor
of defendants on all counts.

The Armuchee Alliance v. King, District Ranger, (D. Georgia).
Plaintiffs challenged the constitutionality of the Timber Salvage

Rider, and in the alternative, the Forest Service’s decision to
release Southern Pine Beetle (SPB) Salvage Sales in the
Chattahoochee National Forest. By order dated April 18, 1996,
the court granted our motion for summary judgment on all counts.
Specifically, the court concluded that the Timber Salvage Rider
was not unconstitutionally vague, did not violate the -separate of
powers doctrine or equal protection clause, and did not
unconstitutionally infringe upon plaintiffs’ substantive and
procedural due rights. Further, the court affirmed the Forest
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Service’s decision to invoke a categorical exclusion. We
received notice from the court that this opinion was submitted
for publication.

Alabama Wilderness v. Carter, (M.D. Ala. - Judge Thompson)
Negotiations resulted in an agreement to dismiss this action, and
on April 10, 1996 the court dismissed the action with prejudice.
At issue in this second challenge to salvage timber sales in the
Alabama National Forests, was the constitutionality of the Timber
Salvage Rider, the Forest Service’s decision to proceed with the
sale and the use of a categorical exclusion.

Alabama Wilderness v. Yancy, (M.D. Ala.). This action was
dismissed by agreement of the parties in February, 1996. Prior

to our filing of a brief on the merits, plaintiffs and the Forest
Service negotiated a settlement that released the 15 sales at
issue. In this action, environmental groups challenged the
constitutionality of the Timber Salvage Rider, and in the
alternative, the Forest Service’s decision to proceed with 15
salvage sales in the Conecuh National Forest.

Kentucky Heartwood v. USFS, 906 F. Supp. 410 (E.D. Ky. 1995).
The court granted federal defendants’ motion for summary

judgment. Plaintiffs had challenged five salvage sales in the
Daniel Boone National Forest and their impacts on the endangered
Indiana bat. The court’s decision was the first to address the
applicable standard of review for salvage timber sales under the
Rescissions Act. The court held an arbitrary and capricious
review is the appropriate standard, yet the review is to be
"extremely deferential."
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INTERAGENCY SALVAGE REVIEW FPRAMEWORK

GOAL: Conduct an objective review of compliance with and effectiveness of the

interagenicy Memorandum of Agreement (MOA) on timber salvage activities under
P.L. 104-19, and the effectiveness of streamlined procedures identified in thl

MOA and their potential applicability in the future.

OBJIBCTIVES

1. Determine how the involved agencies are camplying with the éleven items in
the Memorandum of Agreement on Salvage Timber Sales and related guidance,
and igentify actions to enhance compliance.

2. Evaluate the effectiveness of the MOA in achieving environmentally sound
salvage timber sales.

2. Rvaluate tha effectiveness and time/cost savings associated with the
streamlined consultation process and the conbined NEPA document and
Biological Evaluation, and determine ‘the potential applicability Of these |
approaches for future uce. '

4. Identiff any additional actiomes to further enhance interagexiwy
collaboration.

5. Produce an interagency report which will provide information for agency
dgcision-ma.kers, the public, and the Congress regarding implementai:ion and

effectiveness of the MOA.
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GORIES OF ORMATI

The review will gather three general classes of information:

The revie

effectiva

REVIEW PROCESS SEQUENCE

STEP 1.

'i-\sseesnlenta of the status of interagency collaboration (e.g.

-Bach agency contacts its field offices to help identify:

Factual accounts of performance under the MOA (e.g. volume offered tg
date) .

interagency issues and priority identification on a Regional/State

lrxaca.le) .

Information on Forest Service and BIM definitions, interpretations,
and criteria (e.g. criteria for what is a salvage saleivs a green

|
sale) .

w will i;iclude specific information regarding compliance and

ness of all cleven itemz of the MDA.

- Specific igsues, topics, and locations the agency wants to have
addressed in the saviaw,
Specific "good" processes and/or examples to evaluate in the

)
review.

[\
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STEP 2.

STEP 3.

STED 4.

©8:33 FROM WILDLIFE & FISHERIES T0 94568753  P.

lFeedback £rom Step 1 is pooled and evaluated to develop a list of

review items, sorted according to:

A. Those which are good examples that can be prcmptl? shared and
. adopted on a more widespread basis, where applicable.

B. Those for which a solution can be offered promptly.

é. Those needing field review or other further evaluation to

identify solutions.

Using the list developed in Step 2, action items will be identified
and implemented. These action items could include:
1
&. Distributing information on 'good examples" so that they can be
adopted on a more widespread basis, where applicable.

|
B. Developing and distributing solutions/clarifications to address

problems or concerne.

C. Developing and implementing an action plan to address any
problems or concerns which require additional information or
evaluation. Thioc could involve questionnaires to f£ield offices

and/or field review trips.

Based on the information developed through Step 3, a report uu the

review findings and actions will be prepared and cammunicated to

agency leaders, the public, and the Congress. |

3
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Forest Service Project-Level Decision Steps

E—= 1. Schedule of Proposed Projects is sent to mailing
list quarterly listing upcoming NEPA projects.

@ 2. Scoping notice and comment on proposal.

3. Environmental Assessment (EA) is sent to mailing

=] list and noticed in designated newspapers.*
4. Comment Period begins after notice published:
<= 30 days for CE and EA, 60 days for EIS.»

5. Decision Notice sent to commentors and notice

== published in. designated newspapers. ESA, CWA,
NHPA and other compliance completed.*

6. 45-Day Appeal Period with automatic stay begins
@) upon notice of decision publication. Wait 5
) business days after appeal period.»

7. 45-Day Appeal Resolution Period if any appeals

are filed with continuation of automatic stay.
May not implement for 15 days.*

8. Judicial Review of Final Agency Action can occur
= after an appeal decision is rendered or the 45-
Q ‘ day appeal resolution period elapses.*

*Required by 16 U.S.C. 1612 note, 36 CFR 2156
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10.

11.

Measure performance of all parties’ and individuals’ efforts involved in the
development and implementation of timber sales prepared pursuant to this MOA based
upon the combined achievement of the goals set forth in this MOA.

Monitor and evaluate timber sale objectives and mitigation requirements as an integral
part of salvage sales and the salvage program as prescribed in Forest Plans, Land Use
Plans and agency direction. Public and stakeholder involvement in monitoring and
evaluation will be encouraged. There will be a national salvage program review
involving regions and States with significant activity under this Act.

Recognize and use the definition of salvage timber sale as contained in Public Law
104-19, which is a timber sale "for which an important reason for entry includes the
removal of disease or insect-infested trees, dead, damaged, or down trees, or trees
affected by fire or imminently susceptible to fire or insect attack.” This definition
allows for treating associated trees or trees lacking the characteristics of a heaithy and
viable ecosystem for the purpose of ecosystem improvement or rehabilitation as long
as a viable salvage component exists. While this definition provides necessary
flexibility to meet salvage objectives, care must be taken to avoid abuse by including
trees or areas not consistent with current environmental laws and existing standards
and guidelines as set forth in this MOA.

This Memorandum of Agreement is intended only to improve the internal management of the
Federal Government and does not create any right or benefit, substantive or proccdural,
enforceable at law or equity by a party against the United States, its agencies or
instrumentalities, its officers or employees, or any other person.
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LITIGATION UPDATE (5/14/96): RESBCISSIONS ACT CASBES

Section 2001(k) Cases

NFRC v. Glickman (D. Or., Hogan) (industry challenge to
Administration’s interpretation of scope and know to be nesting
provisions) CONSOLIDATED with Scott Timber v. Glickman and
Pilchuck Audubon Soc’y v. Glickman (challenge to temporal scope
of Section 2001(k) and to intention to go forward with withdrawn
and cancelled sales).

(1) Geographic Scope. On April 24, the Ninth Circuit
issued an opinion affirming Judge Hogan’s interpretation of
the geographic scope of Section 2001(k). The Court focused
on the plain language of the statute, as well as the
legislative history. 2As a result of conflicting language in
the opinion regarding 2001(k)’s application to Eastside vs.
Westside sales, on May 3, we filed a motion for a rehearing.

(2) "Known to be Nesting" and Appeal. on 1\19\96, Judge
Hogan issued an opinion on the "known to be nesting"
standard holding that (k) (2) requires evidence of nesting
within sale unit boundaries. On 1/25/96 the District Court
granted a 60-day stay of this order. On April 5, 1996, the
Ninth Circuit continued the stay of all provisions of this
order. Appellate arguments were held on May 7th.

(3) "High Bidder" and Appeal. The Ninth Cifcuit heard
arguments on May 7, 1996.

(4) Reporting Requirements. A thirteenth compliance report
was filed last week.

(5) Replacement Volume, Termination of (k) (1) and
Modification or Termination of Existing Sale Contracts.
Oon May 1, Scott Timber filed a motion for identification anad
release of replacement timber. The government filed an
opposition on May 10, 1996. NFRC filed a reply to our
lopposition claiming the "notwithstanding'" language applies
to (k)(3). This motion is scheduled for oral argument on
Tuesday May 14. Further, On May 9, NFRC filed a motion
seeking to compel the Forest S8ervice to provide replacement
timber for identified sales no later than June 1, 1996.

Klamath Tribes v. United States, (D. Or.) The Klamath Tribe,
represented by SCLDF, has filed an action seeking to enjoin the

harvesting of eight timber sales on the Winema and Fremont
National Forests in Oregon. The Tribe claims the U.S. and Forest
Service are violating a trust responsibility to protect the
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Klamath Tribes’ treaty rights to hunt and fish on these forests.
The Forest Service is currently under an injunction from Judge
Hogan to release all eight sales. On May 6, the court denied the
government’s motion to transfer the action to Judge Hogan, and
granted Boise Cascade’s motion to intervene. We anticipate a
ruling shortly on plaintiffs’ motion for a PI.

Seattle Audubon Society v. Thomas (W.D. Wash., Dwyer, J.).
In October 1995, SAS filed a motion to clarify and enforce

injunctions issued in 1990 on the Cowboy, Nita, South Nita and
Garden timber sales, and to clarify the ruling as to the First
and Last sales. Industry filed a subsequent motion to vacate the
injunctions on.the basis of the Glickman Court’s orders. On
2/22/96, Judge Dwyer issued an order staying a decision on the
four enjoined sales pending a ruling by the Ninth Circuit.

The court on March 27, 1996 issued a ruling declaring that
no further relief could be afforded as to the First and Last
timber sales. Subsequently, the Forest Service entered into an
agreement with the purchaser whereby these environmentally
damaging sales will be substituted for less damaging sales.

Native Americans for Enola v. USFS (Ninth Circuit) The Enola
Hill Sale located on Mount Hood NF was released pursuant to
Section 2001(k) (1). The release was challenged on the basis of
an earlier court order, American Indian Religious Freedom Act,
Archeological Resources Protection Act, National Historic
Preservation Act, and treaty rights. The district court granted
our motion to dismiss ruling that the Rescissions Act precludes
plaintiffs substantive and procedural challenges (2/28/96). An
appeal followed. On Thursday April 25, Judge Marsh, finding
plaintiffs have no likelihood of success on appeal, vacated his
April 17 TRO and denied the plaintiffs’ motion for stay and
injunction pending appeal.

Smith v. U.S. Forest Service, (E.D. Wash. - Judge Quackenbush)

In November, the purchaser of a timber sale that the Forest
Service had suspended for NEPA issues, filed an order requesting
that the sale be released under 2001(k). A hearing was held on
January 23, 1996. The matter is under advisement. A decision on
this matter will likely be forthcoming as a result of the Ninth
Circuit’s recent opinion affirming geographic scope. 1In order to
apprise the court of the current status, on May 3, we filed a
copy of the Ninth Circuit’s opinion with the court and informed
the court of our action in seeking a rehearing.
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DECISIONS /CLOSED ACTIONS FOR ZOdl(k):

Pacific Crest Biodiversity v. Glickman, (W.D. Wash.) On March
18, 1996, environmental plaintiffs filed a motion for TRO and PI
as to the controversial Rocky timber sale located in the Olympic
National Forest. The Rocky sale was originally offered under
Section 318, and released pursuant to (k)(1). Plaintiffs
contended the sale area contains northern spotted owls. On March
19, 1996 the court denied plaintiffs’ motion.

Pilchuck Audubon Society v. Glickman (W.D. Wash., Rothstein, J.)

(challenge to government’s earlier interpretation of "known to be
nesting"). On February 1, 1996 federal defendants and SCLDF
entered into a joint stipulation to dismiss the complaint without
prejudice.

Oakhurst v. USFS (D. Or.). In January of 1996, the court
dismissed this action by a pro se plaintiff that challenged the
Sugarloaf Timber Sale. Plaintiff raised constitutional issues,
the civil Rights Act, the religious Freedom Restoration Act and
the APA.

. S8ection 2001(4) éales (Option 9 Sales)

ONRC v. Thomas (Ninth Circuit) (challenge to four timber sales --
two under 2001(d) and two not under the Rescissions Act).

On 12/5/95, U.S. District Court Judge Hogan issued a ruling,
determining that all sales, including those that were not
delayed, fall within the scope of 2001(k). The effects of this
decision remain unsettled. On March 4, 1996, a Ninth Circuit
panel heard arguments on the government’s appeal of this
decision.



Section 2001(b) SBales (Salvage Sales)
PENDING DISTRICT COURT ACTIONS:

Idaho Sporting Congress v. USFS, (D. Idaho). The same plaintiffs
now bring a fourth action against two additional salvage timber
sales that are offered as part of the Thunderbolt Recovery Fire
Recovery Project. Plaintiffs allege the same violations as in
"Thunderbolt III", (See "Decisions in District Court," below).

PENDING CIRCUIT COURT ACTIONS:

Southwest Center for Biological Diversity v. U.S. Forest Service,

(D. Arizona), on appeal. On March 14, the district court granted
our motion for summary judgment and dismissed this challenge to
the Rustler Fire Salvage Sale located on the Coronado National
Forest, Arizona. Significantly, the court found that the Forest

‘Service properly invoked a categorical exclusion (CE) for this

sale, and the environmental documentation used by the Secretary
was sufficient. The court indicated that this ruling will be
submitted for publication. On April 3, 1996, plaintiffs filed a
notice of appeal.

Sierra Club v. U.S. Forest Service (Ninth Circuit) ("Warner

Creek" Timber Sale). The Forest Service originally offered this
salvage sale prior to the enactment of the Rescissions Act after
an unknown arsonist burned the area. In May of 1995, a
magistrate judge issued an opinion finding that the Forest
Service should have considered this factor in the EIS. After
passage of the Rescissions Act, the district court judge ordered
briefing on the effect of Section 2001 on the Warner Creek Sale,
and after finding that Section 2001 was applicable, dismissed
plaintiffs NEPA and NFMA claims. Plaintiffs appealed, claiming
the district court improperly applied Section 2001 to a sale that
was already "prepared" and requesting that the district court be
required to review the NEPA claims. Our response brief was filed
on March 20, 199e6.

Idaho Sporting Congress v. USFS (Ninth Circuit) (Thunderbolt I)
Plaintiffs challenged the Thunderbolt Wildfire Recovery Project,
three other salvage projects, and all other salvage logging
operations on the Boise and Payette National Forests. On January
8, 1996 the court granted our motion for summary judgment and to
dismiss finding that the Forest Service did not act in an
arbitrary or capricious manner. The court rejected plaintiffs’
public trust doctrine and APA arguments, and limited review to
those sales that were advertised, thus holding that an
unadvertised sale does not present a case or controversy under
the Rescissions Act. Argument was given on May 10, 1996.
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Idaho Conservation leagque v. USFS (Ninth Circuit) (Thunderbolt

II) On December 11, the court granted our motion for summary
judgement, finding that the Forest Service did not proceed in an
arbitrary or capricious manner in making the determination to
offer the sale, despite some contradictory positions by other .
agencies. Further, the court found that the Secretary could, in
fact, delegate his responsibilities under the Rescissions Act,
contrary to plaintiffs’ arguments. A hearing is scheduled for
May 10, 1996.

DECISIONS IN DISTRICT AND CIRCUIT COURTS:

Inland Empire Public l.ands Council v. Glickman (9th Cir.)
(Fire Salvage Sales) On May 8, 1996, the Ninth Circuit affirmed

the district court’s order that allowed fire salvage sales to go
forward in the Kootenai National Forest. The court noted that
the Rescissions Act provides for "extremely limited judicial
review," and the Act does not require the Secretary to personally
authorize each salvage sale. Further, the Ninth Circuit affirmed
the district court’s actions in dismissing the action against the
FW8 and striking extra-record materials.

Ozark Chapter/Sierra Club v. Thomas, (E.D. Missouri). On May 3,
1996, Judge Limbaugh granted federal defendants motion for

summary judgment in this challenge to a salvage timber sale
located on the Mark Twain National Forest. The Forest S8ervice
had proceeded with this sale under the categorical exclusion
provision of NEPA. Plaintiffs challenged that a categorical
exclusion did not comply with the Rescissions Act. The court
rejected this argument. Notably, in this action, the court had
contrary to express provisions of 2001, issued a TRO.

Idaho Sporting Congress v. USFS (D. Idaho) ("Thunderbolt III%).
This represents the third challenge to a salvage sale offered as

part of the Thunderbolt Fire Recovery Project. Plaintiffs allege
violations of the public trust doctrine, the President’s
Directive for implementation of salvage sales and the APA. By
order issued 4/19/96, the court granted summary judgment in favor
of defendants on all counts.

The Armuchee Alliance v. King, District Ranger, (D. Georgia).
Plaintiffs challenged the constitutionality of the Timber Salvage

Rider, and in the alternative, the Forest Service’s decision to
release Southern Pine Beetle (SPB) Salvage Sales in the
Chattahoochee National Forest. By order dated April 18, 1996,
the court granted our motion for summary judgment on all counts.
Specifically, the court concluded that the Timber Salvage Rider
was not unconstitutionally vague, did not violate the separate of
powers doctrine or equal protection clause, and did not
unconstitutionally infringe upon plaintiffs’ substantive and
procedural due rights. Further, the court affirmed the Forest

S



Service’s decision to invoke a categorical exclusion. We
received notice from the court that this opinion was submitted
for publication.:

Alabama Wilderness v. Carter, (M.D. Ala. - Judge Thompson)
Negotiations resulted in an agreement to dismiss this action, and
on April 10, 1996 the court dismissed the action with prejudice.
At issue in this second challenge to salvage timber sales in the
Alabama National Forests, was the constitutionality of the Timber
Salvage Rider, the Forest Service’s decision to proceed with the
sale and the use of a categorical exclusion.

Alabama Wilderness v. Yancy, (M.D. Ala.). This action was

dismissed by agreement of the parties in February, 1996. Prior
to our filing of a brief on the merits, plaintiffs and the Forest
Service negotiated a settlement that released the 15 sales at
issue. In this action, environmental groups challenged the
constitutionality of the Timber Salvage Rider, and in the
alternative, the Forest Service’s decision to proceed with 15
salvage sales in the Conecuh National Forest.

Kentucky Heartwood v. USFS, 906 F. Supp. 410 (E.D. Ky. 1995).

The court granted federal defendants’ motion for summary
judgment. Plaintiffs had challenged five salvage sales in the
Daniel Boone National Forest and their impacts on the endangered
Indiana bat. The court’s decision was the first to address the
applicable standard of review for salvage timber sales under the
Rescissions Act. The court held an arbitrary and capricious

‘review is the appropriate standard, yet the review is to be

"extremely deferential."



PRIVILEGED AND CONFIDENTIAL
ATTORNEY/CLIENT DOCUMENT

LITIGATION UPDATE (4/30/96): RESCISSIONS ACT CASES

Section 2001 (k) Cases

NFRC v. Glickman (D. Or., Hogan) (industry challenge to
Administration’s interpretation of scope and know to be nesting
provisions) CONSOLIDATED with Scott Timber v. Glickman and
Pilchuck Audubon Soc’'y wv. Glickman (challenge to temporal scope
of Section 2001(k) and to intention to go forward with withdrawn
and cancelled sales).

(1) Geographic Scope. On April 24, the Ninth Circuit
issued an opinion affirming Judge Hogan’s interpretation of
the geographic scope of Section 2001(k). The Court focused
on the plain language of the statute, as well as the
legislative history.

(2) "Known to be Nesting" and Appeal. Appeal consolidated
with appeal of 1/10/96 High Bidder Order. On January 19,
1996 Judge Hogan issued an opinion on the "known to be
nesting" standard holding that (k) (2) requires evidence of
nesting within sale unit boundaries. On 1/25/96 the
District Court granted a 60-day stay of this order. By
order issued April 5, 1996, the Ninth Circuit continued the
stay of all provisions of the 1/19/96 Order.

4(3) "High Bidder" and Appeal. The Ninth Circuit hearing is
scheduled for May 7, 1996. :

(4) Reporting Requirements. We filed a twelfth compliance
report on April 26, 1996. ‘

(5) Replacement Volume, Termination of (k) (1) and
Modification or Termination of Existing Sale Contracts.
The agencies continue to discuss possible interpretations
and solutions to these issues.

Klamath Tribes v. United States,;, (D. Or.) The Klamath Tribe,
represented by SCLDF, has filed an action seeking to enjoin the
harvesting of eight timber sales on the Winema and Fremont
National Forests in Oregon. The Tribe claims the U.S. and Forest
Service are violating a trust responsibility to protect the
Klamath Tribes’ treaty rights to hunt and fish on these forests.
The Forest Service is currently under an injunction from Judge
Hogan to release all eight sales. Judge Haggerty will hold a
consolidated hearing on the U.S. motion to transfer, Boise
Cascade’s motion to intervene, and the Tribes’ motion for PI in
Portland on May 6 at 2 pm.



Seattle Audubon Society v. Thomas (W.D. Wash., Dwyer, J.).
In October 1995, SAS filed a motion to clarify and enforce

injunctions issucd in 1990 on the Cowboy, Nita, South Nita and
Garden timber sales, and to clarify the ruling as to the First
and Last sales. Industry filed a subsequent motion to vacate the
injunctions on the basis of the Glickman Court’s orders. On
2/22/96, Judge Dwyer issued an order staying a decision on the
four enjoined sales pending a ruling by the Ninth Circuit.

The court on March 27, 1996 issued a ruling declaring that
no further relief could be afforded as to the First and Last
timber sales. Subsequently, the Forest Service entered into an
agreement with the purchaser whereby these environmentally
damaging sales will be substituted for less damaging sales.

Native Americans for Enola v. USFS (Ninth Circuit) The Enola
Hill Sale located on Mount Hood NF was released pursuant to
Section 2001 (k) (1). The release was challenged on the basis of
an earlier court order, American Indian Religious Freedom Act,
Archeological Resources Protection Act, National Historic
Preservation Act, and treaty rights. The district court granted
our motion to dismiss ruling that the Rescissions Act precludes
plaintiffs substantive and procedural challenges (2/28/96). An
appeal followed. On Thursday April 25, Judge Marsh, finding
plaintiffs have no likelihood of success on appeal, vacated his
April 17 TRO and denied the plaintiffs’ motion for stay and
injunction pending appeal. '

Smith v. U.S. Forest Service, (E.D. Wash. - Judge Quackenbush)

In November, the purchaser of a timber sale that the Forest
Service had suspended for NEPA issues, filed an order requesting
that the sale be released under 2001(k). A hearing was held on
January 23, 1996. The matter is under advisement. A decision on
this matter will likely be forthcoming as a result of the Ninth
Circuit’s recent opinion affirming geographic scope.




DECISIONS/CLOSED ACTIONS FOR 2001 (k) :

Pacific Crest Biodiversity v. Glickman, (W.D. Wash.) On March
18, 1996, environmental plaintiffs filed a motion for TRO and PI

as to the controversial Rocky timber sale located in the Olympic
National Forest. The Rocky sale was originally offered under
Section 318, and released pursuant to (k) (1). Plaintiffs
contended the sale area contains northern spotted owls. On March
19, 1996 the court denied plaintiffs’ motion.

Pilchuck Audubon Society v. Glickman (W.D. Wash., Rothstein, J.)
(challenge to government’s earlier interpretation of "known to be

nesting") . On February 1, 1996 federal defendants and SCLDF
entered into a joint stipulation to dismiss the complaint without
prejudice.

Qakhurst v. USFS (D. Or.). In January of 1996, the court
dismissed this action by a pro se plaintiff that challenged the
Sugarloaf Timber Sale. Plaintiff raised constitutional issues,
.the Civil Rights Act, the religious Freedom Restoration Act and
the APA. .

Section 2001(d) Sales (Option 9 Sales)

ONRC v. Thomas (Ninth Circuit) (challenge to four timber sales --
two under 2001(d) and two not under the Rescissions Act).

On 12/5/95, U.S. District Court Judge Hogan issued a ruling,
determining that all sales, including those that were not
delayed, fall within the scope of 2001(k). The effects of this
decision remain unsettled. On March 4, 1996, a Ninth Circuit
panel heard arguments on the government'’s appeal of this
decision.



Section 2001 (b) Sales (Salvage Sales)

PENDING DISTRICT COURT ACTIONS:

Idaho Sporting Congregs v. USFS, (D. Idaho). The same plaintiffs
now bring a fourth action against two additional salvage timber

sales that are offered as part of the Thunderbolt Recovery Fire
Recovery Project. Plaintiffs allege the same violations as in
"Thunderbolt III", (See "Decisions in District Court," below).

Ozark Chapter/Sierra Club v. Thomag, (E.D. Missouri). The Ozark

Chapter filed a complaint in February challenging the actions of
the Forest Service in awarding fire/drought salvage sales on the
Mark Twain National Forest. In their motion for summary
judgment, plaintiffs allege that the Forest Service’s use of a
categorical exclusion is arbitrary and capricious, the
environmental documentation is insufficient, and the sales do not
fall within the scope of the Rescissions Act. On 3/12/96, the
court extended the briefing schedule beyond the 45-days and
ordered the Forest Service not to sell or log the sales pending a
final decision on this motion. The order directly contravenes

§ 2001(f) (3), which disallows PI/TROs in salvage timber sale
cases. The motion is fully briefed and we await a ruling.

PENDING CIRCUIT COURT ACTIONS:

Southwest Center for Biological Diversity v. U.S. Forest Service,
(D. Arizona), on appeal. On March 14, the district court granted

our motion for summary judgment and dismissed this challenge to
the Rustler Fire Salvage Sale located on the Coronado National
Forest, Arizona. Significantly, the court found that the Forest
Service properly invoked a categorical exclusion (CE) for this
sale, and the environmental documentation used by the Secretary
was sufficient. The court indicated that this ruling will be
submitted for publication. On April 3, 1996, plaintiffs filed a
notice of appeal. ~

Sierra Club v. U.S. Forest Service (Ninth Circuit) ("Warner
Creek" Timber Sale). The Forest Service originally offered this

salvage sale prior to the enactment of the Rescissions Act after
an unknown arsonist burned the area. 1In May of 1995, a
magistrate judge issued an opinion finding that the Forest
Service should have considered this factor in the EIS. After
passage of the Rescissions Act, the district court judge ordered
briefing on the effect of Section 2001 on the Warner Creek Sale,
and after finding that Section 2001 was applicable, dismissed
plaintiffs NEPA and NFMA claims. Plaintiffs appealed, claiming
the district court improperly applied Section 2001 to a sale that
was already "prepared" and requesting that the district court be
required to review the NEPA claims. Our response brief was filed
on March 20, 1996.



Idaho Sporting Congress v. USFS (Ninth Circuit) (Thunderbolt I)
Plaintiffs challenged the Thunderbolt Wildfire Recovery Project,
three other salvage projects, and all other salvage logging
operations on the Boise and Payette National Forests. On January
8, 1996 the court granted our motion for summary judgment and to
dismiss finding that the Forest Service did not act in an
arbitrary or capricious manner. The court rejected plaintiffs’
public trust doctrine and APA arguments, and limited review to
those sales that were advertised, thus holding that an
unadvertised sale does not present a case or controversy under
the Rescissions Act. A consolidated hearing is scheduled for May
10, 1996.

Idaho Conservation Leagque v. USFS (Ninth Circuit) (Thunderbolt
II) On December 11, the court granted our motion for summary
judgement, finding that the Forest Service did not proceed in an
arbitrary or capricious manner in making the determination to
offer the sale, despite some contradictory positions by other
agencies. Further, the court found that the Secretary could, in
fact, delegate his responsibilities under the Rescissions Act,
contrary to plaintiffs’ arguments. A hearing is scheduled for
May 10, 1996.

Inland Empire Public Lands Council v. Glickman (Ninth Circuit)
(Fire Salvage Sales) On March 13, 1996, a Ninth Circuit panel

heard arguments on this environmental group’s appeal of the
district court’s decision. In December, a district court in
Montana granted summary judgment in favor of the Forest Service’'s
. actions to release fire salvage sales in the Kootenai National
Forest. The panel focused on several areas including Congress’
ability to pass the Emergency Timber Salvage Rider, the type of
relief a court could grant under the Rider and the scope of
challenges allowed by the Rider. We await a decision.



DECISIONS IN THE DISTRICT COURT:

Idaho Sporting Congress v. USFS (D. Idaho) ("Thunderbolt III").
This represents the third challenge to a salvage sale offered as
part of the Thunderbolt Fire Recovery Project. Plaintiffs allege
violations of thez public trust doctrine, the President’s
Directive for implementation of salvage sales and the APA. By
order issued 4/19/96, the court granted summary judgment in favor
of defendants on all counts.

The Armuchee Alliance v. King, District Ranger, (D. Georgia).
Plaintiffs challenged the constitutionality of the Timber Salvage
Rider, and in the alternative, the Forest Service’s decision to
release Southern Pine Beetle (SPB) Salvage Sales in the
Chattahoochee National Forest. By order dated April 18, 1996,
the court granted our motion for summary judgment on all counts.
Specifically, the court concluded that the Timber Salvage Rider
was not unconstitutionally vague, did not violate the separate of
powers doctrine or equal protection clause, and did not
unconstitutionally infringe upon plaintiffs’ substantive and
procedural due rights. Further, the court affirmed the Forest
Service’s decision to invoke a categorical exclusion. We
received notice from the court that this opinion was submitted
for publication.

Alabama Wilderness v. Carter, (M.D. Ala. - Judge Thompson)
Negotiations resulted in an agreement to dismiss this action, and
on April 10, 199€ the court dismissed the action with prejudice.
At issue in this second challenge to salvage timber sales in the
Alabama National Forests, was the constitutionality of the Timber
Salvage Rider, the Forest Service’s decision to proceed with the
sale and the use of a categorical exclusion.

Alabama Wilderness v. Yancy, (M.D. Ala.). This action was
dismissed by agreement of the parties in February, 1996. Prior
to our filing of a brief on the merits, plaintiffs and the Forest
Service negotiated a settlement that released the 15 sales at
issue. In this action, environmental groups challenged the
constitutionality of the Timber Salvage Rider, and in the
alternative, the Forest Service’s decision to proceed with 15
salvage sales in the Conecuh National Forest.

'Kentuckvaeartwood v. USFS, 906 F. Supp. 410 (E.D. Ky. 1995).
The court granted federal defendants’ motion for summary

judgment. Plaintiffs had challenged five salvage sales in the
Daniel Boone National Forest and their impacts on the endangered
Indiana bat. The court’s decision was the first to address the
applicable standard of review for salvage timber sales under the
Rescissions Act. The court held an arbitrary and capricious
review is the appropriate standard, yet the review is to be
"extremely deferential."



