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DRAFT (1:30 P.M. November 17, 1995)

MEMORANDUM FOR LEON PANETTA
FROM: HAROLD ICKES

RE: A LEGISLATIVE REMEDY FOR THE TIMBER PROGRAM

I. Introduction and Summary

This memo requests your approval to seek specific legislation amending some of the old-growth
logging provisions of the rescissions act signed earlier this year. The attached document
provides background information and additional detail on the proposed legislation.

The rescissions act contains logging-related provisions that, for the most part, govern salvage
timber sales. In general, those provisions were changed during negotiations on the bill in a way
that makes it possible for us to manage the salvage sales in compliance with environmental laws.

Other provisions, however, are very troublesome. These apply to sales of environmentally
sensitive old-growth timber in Oregon and Washington and, in another section, address the
President's Northwest Forest Plan. We are in litigation on most old-growth provisions of the
rescissions act. Initial rulings have been adverse to our understandings of the act and have
expanded the coverage of these old-growth provisions to force release of twice the timber
volume we originally agreed to. Industry lawyers are pushing for still more. We face the
prospect of serious environmental problems and possible injunctions against further sales under
the Forest Plan.

The statement issued by the President on October 28th in response to an adverse court ruling
states:

"My Administration's agreement with the Congress on this issue was significantly
different from the interpretation upheld this week by the courts. We agreed that
the Administration would not have to violate our standards and guidelines for our
Forest Plan and for forest management in general, but only speed up sales that
met those standards. We do not believe that this extreme expansion of ancient
timber sales was authorized by the 1995 Rescission Act. My Administration will
actively pursue a legislative remedy to correct this extreme result.”
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Discussion

We recommend a legislative package, the specific provisions of which fall into three general
categories relevant to possible negotiations with Congress. The categories and provisions are the
following:

Amendments to restore our original agreement with Congress

~Old-growth sales should be limited to ""318 sales”. We understood the bill to require

release only of sales issued pursuant to section 318 of the FY 1990 Interior appropriations
act. The court interpreted the provision to require release of all sales ever offered in the
geographic area described in section 318 -- all of Oregon and Washington -- more than
doubling the volume of harvest.

Our proposal would delete the language in 2001(k) that refers to geographic units and
would provide for the release of "all timber sale contracts offered in Fiscal Year 1990
under the authority of, and in compliance with, Section 318(b) of Public Law 101-121
(103 Stat. 745)."

The Northwest Forest Plan should be protected. We understood that Congress
intended that the Forest Plan itself would remain in force and that sales that met its
criteria would be implemented expeditiously. The timber industry’s lawyer is arguing
that the rescissions act overrides the Forest Plan and directs us to offer sales without
regard to environmental effects. That would undermine the Forest Plan and could lead to
new injunctions.

Our proposal will make changes in two sections in order to protect the Forest Plan. In
2001(d), we would delete the language that refers to geographic units (as we would also
do in 2001(k) above) and provide that the Secretary shall expeditiously prepare timber
sale contracts "allowed under and consistent with the standards and guidelines specified
in" the Forest Plan. In 2001(1), we would strike language that prevents us from making
changes to the Forest Plan to account for the old growth sales released under this law.

Amendments to give us tools to fix environmental problems created by the act

The Administration needs buyout and replacement authority and funding. The
Departments of the Interior and Agriculture need the authority to work with purchasers in
order to modify or buy out problematic contracts, or provide replacement timber. This’
authorization would include the authority to reach a voluntary agreement with the holder
of the contract, under which the holder accepts substitute timber or money, as well as the
authority to unilaterally buy back part or all of a sale that would have significant
environmental effects. We expect that the Departments would offer voluntary settlements
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prior to taking unilateral action. We recommend seeking authority that is consistent with
the standard contract provisions of the Forest Service’s timber contracts.

Our proposal is to add legislative language such as: “The Secretaries of Agriculture and &(
the Interigr are authorized to exchange, modify, suspend, or terminate timber sale
contract§geleased under this sect‘i(_)jn cases where the Secretary in his discretion finds i rﬁj
that the action: (1) is authorized under original contract terms, or (2) is )

awaid substantial damage to the environment or public resources.” The amendmeipt would X/
- further provide for appropyiate compensation not to exceed a cumulative total of
$100,000,000.™
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Amendments to resolve issues left in disagreement with Congress

° The Administration should not be required to release old-growth sales where bird
species listed under the Endangered Species Act are nesting or breeding. We are in
- litigation with the timber industry about which standard to apply in determining whether
bird species listed under the Endangered Species Act are "known to be nesting" in'a
particular forest area. In those areas, the act prohibits release of the old growth sales. We
take a view of the restriction that is broader, more fully sustained by accepted science,
and more protective than that supported by the timber industry and by some in Congress.

Our proposal replaces the phrase “known to be nesting” with “known to be occupying a
forest unit, for nesting or breeding purposes, as determined by scientifically recognized
principles, including in the case of the marbled murrelet, the Pacific Seabird Group
Protocol.”

] The Government's obligation to provide replacement timber should be defined
narrowly. The current statute imposes an obligation on the government to provide
alternative timber if an old growth (“318") sale cannot be released either because the sale
would threaten a bird species or “for any reason.” We may not have sufficient timber to
meet our obligations under this provision, given the number of sales that will threaten
marbled murrelets and the number that have subsequently been reconfigured and are now"
physically impossible to release.

Accordingly, our proposal would limit the government's obligation to provide alternative
timber. There are two options: a) limit the replacement requirement to sales that cannot
be released due to murrelets; o) change it from a requirement to an authority, at the
Secretary’s discretion, to offer replacement timber.

Initial contacts with key members of Congress who supported the logging provisions suggest
some receptivity to new legislation, provided it is tailored narrowly. Other, pro-environment



members would support broader changes. Our chances of success with respect to any of the
amendments are unknown at present. The Department of Justice has raised concerns about
potential adverse consequences for us in pending litigation if Congress rejects some of the
legislative changes.

II1. Legislative Vehicles

It is our recommendation that the funding authorization for buyouts and the associated legislation
for the “administrative tools” should be sought on the reconciliation bill. That vehicle can
authorize mandatory spending from the salvage fund, so the spending does not fall under the
discretionary spending caps. That bill will also have the capacity to cover the paygo cost of $100
million, although this would reduce the total deficit reduction of the bill by that amount.

The other legislative lahguage changes, however, must go on some other bill because they would
violate the Byrd rule. We recommend the Interior Appropriations Bill because this problem

arose on an appropriatigns bill (the rescissions bill) and because the Northwest Members are in
significant leadership roles on the Committee.

IV.  Recommendation
We recommend that you and/or other senior White House staff consult with appropriate
Members of Congress and begin an effort to secure enactment of these changes on the most

appropriate legislative vehicle(s). We also recommend that appropriate communications staff be

directed to prepare materials explaining this effort.
L

V. Action
AGREE
DISAGREE

DISCUSS

Attachments
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November 16, 1995
MEMORANDUM FOR LEON PANETTA

FROM: . . HAROLD ICKES
n { L
RE: ..~ TIMBER _IJEGISLATION

I Introdqctipr'l and Summary

This memo provi_deé background information for the proposed legislative amendments to the
old-growth logding provisions of the 1995 rescissions act signed earlier this year.

The memo first summarizes three serlous disputes arising from the rescissions act and then
details the adverse &ffects these dibputes have. generated or are expected to produce. The final
section of this memo describes proposed legislation.

The rescigsions act contains logging-related provisions that, for the most part, govern salvage
timber sales. But, in addition, some provisions apply to sales of environmentally sensitive
old-growth timber i in Oregon and Washington and others address the President's Northwest
Forest Plan, which i is the Administration's plan for logging old-growth and other timber on
federal forests within the range of the northern spotted owl--areas generally west of the crest
of the Cascade mountains in Oregon, Washmgtox‘ and portions of northern California.

Negotiations with{Cc(mgress over the bill focussed largely on issues related to salvage sales
and most, though not all, of the major problems with those portions were resolved. But, we
now face two sertous"disputes with the timber industry concerning the old-growth provisions
and we expect additional disagreements over the Forest Plan-related provisions because of
genuine mx.sunders‘tandmgs as well as some disagreements that we did not resolve during
negotiations. .

We are in lltlgatlon on most old-growth loggmg provisions of the rescissions act. Initial
rulings have been adz/erse to our understanding of the legislation. We face the prospect of:

. serious ' environmental problems;

. possnble invalidation of the Forest Plan (which could likely result in an injunction
barring: further timber sales in the Forest Plan area);

. additiohal damage to the economlc interests of the sport and commerc1al fishing
sectors; apd . : :

. derailment-of major Administration initiatives aimed at helping private and state
landowners in the Northwest comply with the Endangered Species Act (see footnote
5. s
a. Issues in Dispute

On September 13, 1995, Judge Michael Hogan of the federal district court in Eugene, Oregon,
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ruled against the Administration on a key issue related to logging of old-growth timber: the
scope of "section 318" timber sales, described in section 1, below. Judge Hogan is expected
to rule again soon, perhaps this week, against our position on an additional issue: the method
of determining where endangered birds gfe nesting, discussed in section 2, below. In
addition, we expect a third dispute to arise soon on the question whether specific rescission
act provrsrons 1mphcrtly override the Forest Plan. This issue is discussed in section 3,
below.! .

1. Geograi)hic and Temporal Scope of Section 318 Sales

Our understanding of section 2001(k) of the rescissions act was that it required release of old-
growth sales offered imder the-authority of section 318 of the FY1990 Interior appropriations
act, but held up from release for harvest (generally because of serious environmental
problems). Because section 318 was a one-year rider on an appropriations bill, there were a
limited number of-"readily identifiable sales that were offered under its authority. Based on
this understanding; we expected to and have in fact released 130 million board feet of timber,
through approxrmately 28 sales.’

The industry challenged this interpretation as too narrow. The district court agreed, and found
that the new law required us to release not only the "pure 318" sales as we expected, but all
timber sales in Oregon and Washington offered but not released prior to the date of the
signing of the rescisgions act. According to Judge Hogan, any sale in Oregon and
Washington, whether qffered under 318 or not, had to be released, because these states are
areas covered by section 318.°

' The 318 sales we anticipated releasing and have released are 130 million board feet
(mbft). The additional sales Judge Hogan ordered us to release and that we have released in
post FY'90 sales are 175 mbft. His.next ruling may force us to release up to 265 mbft in pre-
FY'90 sales If we lose on the nesting issue, we may be forced to release 248 mbft more.

And if we lose 6n the mterpretatlon of the Forest Plan provisions, we could have to release
untold volumes more. In total, we could have to release between 423 and 688 mbft more, not
including any volume we are forced to release due to an adverse interpretation of the
rescission act provrsrons pertarmng to the Forest Plan.

2 Under the original provision of Section 318, the federal government released more than 4.4 billion
board feet of old growth-timber, but held back approximately 130 million board feet due to environmental
concerns with the sales. Prior to the rescissions act, we were working with buyers to modify those 130 sales so
they could be released. We understood the rescissions act to mandate that we release those sales without the
needed modifications, understanding that such releases could pose a risk to but probably would not fatally
undermine the Forest Plan. We have already complied with this provision of the act

3 Aside from-all environmental issues, Judge Hokgan's expansive interpretation of section
2001 (k) waill produce windfalls for some timber companies that raise concerns of both cost
and equrty .
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This ruling, on the so-called "geographic and temporal scope” issue, has already required us
to release 46 additional sales offered after the passage of section 318, representing an
additional 175 million board feet. It has the potential to require us to release approximately
265 million board feet more, if Judge Hogan decides, as is expected, that timber sales offered
before the passage of section 318 in 1989 located in areas covered by section 318, also must
be released.*- .

2. "Known to be Nesting"

ce M
The second major dispute is also before Judge Hogan and involves the "known to be nesting”
issue. This dispute is about which standard to apply in determining whether bird species
listed under the Endangered Species Act are "known to be nesting" in a particular forest area.
This dispute is important because section 318 sales where birds are "known to be nesting" are
exempted from the general mandate that they be released, although we are obliged to find
replacement timber.The timber industry and some members of Congress would insist on
physical evidence of nesting, such as discovery of a nest. In contrast, we take a view that is
broader, more fully sustained by accepted science, and more protective of endangered birds
because it relies on e,videncg_a other than solely the presence of nests.’

If we lose this diépgte we would be {;equired to release for harvest approximately 248 million
board feet in 56 sales.® -Defeat on this issue and the resulting logging of key habitat areas
would have a devastating effect on murrelet populations in Oregon, and harm murrelet
populations elsewhere. In addition, it would likely result in an injunction nullifying the
Forest Plan. ' .

\

*  Most of this pre-FY 90 volume was offered, but never sold. The original "sale” no longer exists in any
normal sense of the concept. ‘However, the Forest Service, BLM and Justice Department understand the district
court's order to reqyire us fo identify and report to the court all such "sales." It is not known whether the court
will order us to felease these "sales.” It would be very problematic to do so for administrative and practical
reasons, and bedapse ?)f the’possible volume and environmental sensitivity of the timber in question.

5 The Admini'st{ati\on position on this issue relies on use of a scientific protocol that infers nesting
activity from observafior of other behavior. The industry argues that we should rely solely on physical evidence
of nesting - a virtual impossibility because of these birds' unusual behavior. The murrelet has developed evasive
characteristics and- behavior to avoid predators while breeding in the forests. During the nesting season it is
often secretive, has cryptic coloration, does not build a nest, lays its eggs and raises its young on tree limbs
more than a hundred feet up in the forest canopy, and avoids activity during daylight hours. The murrelet was
the last North American bird to have its nesting habits identified, and since first discovered in the mid-1970's,
only 70 nests have ever been sighted.

¢ The rescissions act requires the Administration to identify. "replacement” timber for timber withheld

because of the presence of listed birds. Thus, the key issue here is not the volume, per se, but the location and
habitat value of the timber to be cut. i



3. Override of the Forest Plan

The timber industry's principal attorney involved in rescissions act litigation recently stated in
court his view that sections 2001(d) apd (1) of the rescissions act override the environmental,

harvest volume, and other criteria in aﬁe Forest Plan and require expedlted release of sales

from forests in areas covered by thé Forest Plan. Although this issue is not squarely in

litigation now, it may soon be, and could lead to significant adverse environmental
onsequences -

.

b. Adverse ‘Effects Expected

The volume of old-growth timber required to be cut under the rescissions act may exceed our
expectations by 423-688 million board feet -- an amount roughly equivalent to one-half year's
harvest under the President's Forest Plan.. Moreover, approximately half of this 423-688
million board foot dld-growth harvest woiild apparently come from within "Late Successional
Reserves," areas designated under the Forest Plan to be generally set aside from commercial
harvest operatlons

The environmental effects of the expanded interpretations sought by the timber industry (and
thus far sustained by the courts) ingclude adverse impacts on threatened and endangered Snake
River salmon and coastal salmon and trout proposed for listing, and on two listed bird '
species, the northern spotted owl and marbled murrelet. Given these impacts, a second
Northwest federal district, court judge, William Dwyer, may well issue an injunction against

~ further logging. within the Forest Plan area -- derailing a major presidential initiative and
returning thé region to the court-imposed gridlock created during the Reagan and Bush
administration. 'Several other Administrative initiatives to provide relief to private and state
landowners’ un:der the Endangered Species Act could be at risk if these sales are released.’

ts

i
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Section 4(d) df the I:Endangered Species Act provides the Secretary of the Interior with broad regulatory
authority to issue protéctive regulations for threatened species like the northern spotted owl. Current ESA
regulations prohibit the harming of spotted owls across millions of acres of non-Federal forest land in-the Pacific
Northwest. Because of the protections in the Forest Plan, President Clinton was able to direct Secretary Babbitt
to issue a section 4(d) rule to ease spotted owl incidental harming restrictions for over 4.5 million acres of non-
federal lands in Washington and California. This rule is not yet final. Oregon is developing its own 4(d) rule,
which is not yet submitted to Interior. If the Forest Plan is invalidated, the basis for providing relief to non-
federal landowners would be eliminated.

The second major Admxmstratlon ESA reform initiative in the Northwest involves negotiation of Habitat
Conservation Plans (HCPs) with major timberland owners under Section 10(a) of the ESA. In exchange for a
commitment to mtegrate endangered species preservation into land use practices, an HCP permittee will be
authorized to take action harming certain endangered species (e.g., marbled murrelets, spotted owls) over the
course of long-term land use activities. Because of the Forest Plan, the Administration has been able to take a
very flexible app'rbach to-developing HCPs with large timberland owners. Four HCPs covering 740,000 acres of
land are in place 11 rhore are in negotiation, representing an additional 6.7 million acres. If the Forest Plan
falters, or if the' broad definition of 2001(k) prevails and a large incremental volume of old-growth is cut,
Interior's authority to authorize further actions harming murrelets or owls through HCPs would be virtually

4



II. Legislative Remedy J

The President has publicly announced that he will propose a legislative solution to these
problems. He affirmed his intent to seek legislation when he met with the Green Group
representatives last week.

The legislative approach we recommend was developed through extensive consultation with
White House, EOP, and agency representatives. e group considered six principal options,
summarized and discussed in terms of Pros and bnis in Attachment A. The recommended
course, Option 3, lies between the broadest possible course, most favored by the
environmental community, and the nafrowest course, likely to be favored by Congress. It is
targeted narrowly at the most problematic features of the rescissions act.

The prospect for success with Coilgress is not yet clear. The Administration has not begun
negotiations, but staff have had informal contacts. Congressman Dicks, Senator Hatfield, and -
Senator Gorton are reported to be willing td discuss a "very narrow" approach. We received
a largely negative letter from some key lawmakers, responding to the President's statement
announcing his plan to seek legislation (Attachment B). Conversely, other members filed an
amicus brief with the Ninth Circuit«in support of the Administration's position on the
"geographjc and temporal scope" issue.

Much of Option 3 represents a restoration or clarification of the “deal” we believed we
attained with Congréss when the rescissions act was negotiated. In this regard, the decision
to seek new, amendatory legislation is less vulnerable to denunciation as a “flip-flop.” Some
other featurés of Optiofy 3, however, reflect administrative measures that differ from or
supplement the original "deal."

This approach is an appr'dpriate effort to reverse or prevent judicial decisions based on
misunderstanding of lawmakers' intent, and remedy on-the-ground environmental problems.
'v‘
t

1

eliminated. Existing HCPs, such as the Elliott State Forest HCP in Oregon, would be subject to challenge.

Because of the adverse impacts caused by rescissions act logging on endangered salmon and trout species that
occur in Oregon, Washington, Idaho, and Montana, activities that cause additional harm to those species, such as
logging, mining, grazing and other uses of forest land in Montana, Idaho, eastern Oregon, and eastern
Washington, may be enjoined. Litigation has been filed by environmentalists to invalidate forest plans (and, -
thus, activities updér those plans) in these areas because of the impacts of the rescissions act logging. In Ninth
Circuit and Supreme Court rulings earlier this year, similar litigation was turned back only because, at that time,
the Forest Plan and other protective measures were in effect.

N
’
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Option 3 does not apply to “salvage” logging, which would continue to be governed by the

rescissions act, the President’s directive, and the interagency agreement. The legislation we

recommend can be broken into three general categories relevant to possible negotiations with

Congress:

. Amendments to restore our original agreement with Congress;
. Amendments to give us togls to fix environmental problems created by the
Act; and : .
. Amendments to resolve issues left in disagreement with Congress.
i - &
a. Amendments to Restore our Original Agreement with Congress

1. Old Growth Sales Should Be Limited to "318 Sales": This amendment fixes
the misunderstanding embedded in section 2001 (k) of the rescissions act. While we
understood section 2001 (k) to require the reléiiof specific old-growth sales that were
offered under the provisions of Section 318, a Tider attached to the Fiscal Year 1990 Interior
and Related Agencies appropriations bill, Judge Hogan ruled in NFRC v. Glickman that all
timber sales on Forest Service and BLM landn the geographic area covered by section 318
(essentially all of Oregan and Washmgton) must be released, regardless of whether the sales
were originally offered under section 318.® This interpretation more than doubled the number
of board feet we believed- we were required to release under 2001(k), threatening to cause
environmental harm and to undermine the Northwest Forest Plan.

The proposed amendment would conform the legislation to our original understanding of the
geographic and temporal scope of this provision. This amendment would have no effect on
sales that we have already released (although another amendment, discussed below, would
give us administrative tools to reduce or prevent damage from such sales). The principal
practical effect of this change would be to prevent release of sales that had been withdrawn
(for environmental or other reasons). prior to the passage of section 318.

Our proposal would delete the language in 2001(k) that refers to geographic units and would
provide for the release of "all timber sale contracts offered in Fiscal Year 1990 under the
authority of, and in compliance with, Section 318(b) of Public Law 101-121 (103 Stat. 745)."

2. The Forest Plan Should be Protected: The President's Forest Plan was
discussed during negotiations with Congress. Our understanding of Congress intent
(artlculated by Senators Gorton and Hatfield) was that the logging provisions of the
rescissions act would enable us to release timber sales while upholding environmental law and
policy. The attorney representing industry plaintiffs in most of the litigation falling under

Judge- Hogan already has requ{red the release of all timber sales offered in the geographic area
described in section 318 after the expiration of section 318. He is further expected to require the release of all
timber sales offered on these lands prior to the passage of section 318.

6



section 2001(k), however, has signafed his belief that Congress specifically overrode the
Forest Plan in section 2001(d) of the rescissions act. Under the industry’s apparent
interpretation of the act, section 2001(d) may require expedited release--with no environmental
or harvest volume standards whatsoever--of timber sales throughout Oregon, Washington, and
Northern California. We expect the industry to litigate this issue soon.

For a different reason, section 2001(l) also may pose a threat to the Forest Plan. This section
specifically prohibits the Administration from revising or amending the Plan prior to
December 1996--even to take into the account changes in environmental conditions caused by
logging of old-growth timber mandated by section 2001(k). Given the expansive way in
which 2001(k) has been interpreted and the unexpectedly large quantities of old-growth timber
it releases, this prohibition puts the Forest Plan at serious risk of being overturned by the
courts.’ :

Our proposal will make changes in two sections of the rescissions act. In 2001(d), we would
delete the language that refers to geographic units (as we would also do to 2001(k) above)
and provide that the Secretary shall expeditiously prepare timber sale contracts "allowed under
and consistent with the standards and guidelines specified in" the Forest Plan. In 2001(l), we
would strike language that prevents us from making changes to the Forest Plan to account for
the old growth sales reledsed under this law.

b. Amendment to Give Us Tools to Fix Environmental Problems
" Created by the Asct

Buyout, and Replacement Authority and Funding: The government has already released
certain environmentally problematic timber sales under section 2001(k), and in the future may
have to release more. Thus, in order to protect the environment and the President's Forest
Plan, it is necessary to create some tools that allow us to mitigate some of that damage.

The Departments of the Interior and Agriculture need the authority to work with purchasers in
order to modify or buy out problematic contracts, or provide replacement timber. This
authorization would include the authority to reach a voluntary agreement with the holder of
the contract, under which the holder accepts substitute timber or money, as well as the
authority to unilateraty buy back part or all of a sale that would have significant
environmental effects. ' We expect that the Departments would offer a voluntary settlement
prior to taking unilateral action. We recommend seeking authority that is consistent with the
standard contract provisions of the Forest Service’s timber contracts.

S8

[ S ’

' e
s The Forest Plan was found by the court to fé in compliance with environmental laws because it
allowed harvest in certain areas pursuant to certain standards, and barred cutting in other areas, creating a
sustainable balance .of cutting and preservation. If we are required to cut nearly one-half billion board feet that
was not anticipated in the Forest Plan, we need to be able to adjust the original Plan, taking these new sales into
account, otherwise the court-approved balance will be upset.

7
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Our proposal is to add legislative language such as: “The Secretaries of Agriculture and the
Interior are authorized to exchange, modify, suspend or terminate timber sale contracts
released under this section in cases where the Secretary in his discretion finds that the action
is necessary to avoid dubstantial damage to the environment or public resources.” The
proposed amendment would further provide for appropriate compensation from the timber
salvage fund not to exceed a cumulatlve total of $100,000,000.

c. Amendments to Resblve Issues Left in Dnsagreement with Congress.

1. The Administration Should not be Required to Release Old Growth Sales
where Bird Sppcles Listed under the Endangered Species Act are Nesting or Breeding:
The only exceptlon to the release of sales mandated in Section 2001(k) is for sale units in
which threatened or endangered bird, species are "known to be nesting." There are a few
northern spotted owl nests in sale areas, but the controversy regarding this issue revolves
around a number of sales that contain marbled murrelet breeding habitat.

While there was disagreement between Congress and the Administration about the definition
of "known to be nesting" during the legislative debate, no statutory definition was ultimately
adopted. Congress rejected our proposed definition, but was unable to include language
endorsing the industry view, apparently because of opposition from members. Some in
Congress will argue that our proposed amendment is an effort to win on an issue we lost
during negotiations. It is more accurate, however, to say that neither side won, and both
sides, in this sense, preserved their arguments.

Industry plaintiffs are suing the land management agencies at present to force the agencies to
use a very narrow definition of "known to be nesting." The land management agencies are
relying on the best stientific protocol for determining where murrelets are "known to be
nesting." A court ruling for the ihdustry interpretation would probably require the
Administration to release all but one or two of the 56 sales that the Administration has
withheld under our ‘interpretation of the act.

Our proposal replaces the phrase “known to be nesting” with “known to be occupying a forest
unit, for nesting or breeding purposes, as determined by scientifically recognized principles,
including in the case of the marbled murrelet, the Pacific Seabird Group Protocol.”

2. The Government's Obligation to Provide Replacement Timber Should be Defined
Narrowly: Currently, Section 2001(k)(3) requires the Secretary to provide replacement
timber of like volume, kind and value "if for any reason" a sale cannot be released and
completed[.]" While the only affirmative defense to the release of a sale is the "known to be
nesting" provision of Section 2001(k)(2), there are cases of physical impossibility and there
may be other circumstances beyond the agencies' control which could arguably require the
agencies to offer replacement timber under this provision. We man not have sufficient timber
to meet our obligatidns,under this provision, given the number of sales that will threaten
marbled murrelets and the number that have subsequently been reconfigured and are now

, _
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physically impossible to release.

Accordingly, our proposal would limit the government's obligation to provide alternative
timber. There are two options: a) limit the replacement requirement to sales that cannot be
released due to murrelets; or b) change it from a requirement to an authority, at the
Secretayy’S discretion, to offdr replacement timber. The first option is arguably consistent
with our original understanding of the legislation. The second is not.

1. Cost of the Legislative Package

We estimate that the cost of this legislation will fallkwithin a range, not exceeding $[100]

million. a
]

IV.  Legislative Vehicles '

It is our recommendation that the funding authorization for buyouts and the associated
legislation for the “admi‘nistrat.ive tools” should be sought on the reconciliation bill. That
vehicle can authorize mandatory spending from the salvage fund, so the spending does not
fall under the discretionary spending caps. That bill will also have the capacity to cover the
paygo cost of [$100] million,' altho,ugh this would reduce the total deficit reduction of the bill
by that amount. ‘.

The other legislative languagg¢ changes, however, must go on some other bill because they
would violate the Byrd rule. We recommend the Interior Appropriations Bill because this
problem arose on an 'approprlations bill (the rescissions bill) and because the Northwest
Members are in significant leadership roles on the Committee.

l AY
attachments

A - Summary of Legislative Options with Pros and Cons
B - November 6, 1995, Letter from Members of Congress



ATTACHMENT A

SUMMARY OF LEGISLATIVE OPTIONS
(With staff recommendation - November 17, 1995)

Option 1.

Repeal entire timber rider (salvage, 318, and Forest Plan provisions [2001])

Secure discretionary authority to buy-back vested harvest rights under 2001(k)

Secure discretionary authority to exchange timber for harvest rights under 2001(k)

Secure discretionary authority to terminate/modify (with compensation) timber harvest rights under
2001(k)

Pro:  Sends strongest, most favorable message to, environmentalists
Restores legal status quo ante
Forestalls salvage-related controversies around country and eastside litigation
Consistent with POTUS broad message on environment
Most protective of state and private timber land interests
Useful if congressional fix unlikely

Con:  Conflicts with agreement with congress on salvage and some 318 sales
‘ Appears to be a flip-flop
Extremely unlikely to gain congressional support
Costly

Option 2.

Repeal all green timber sale provisions [2001(k)]
Repeal provisions applicable to Forest Plan to eliminate override interpretation [2001(d)&(1)]
Secure discretionary authority to buy-back vested harvest rights under 2001(k)
_Secure discretionary authority to exchange timber for harvest rights under 2001(k)
Secure discretionary authority to termmate/modlfy (with compensation) timber harvest rights under
2001(k)

Pro:  Sends strong, favorable message to environmentalists
Prevents release of additional problematic sales (nesting & non-318)
Prevents judicial interpretation that Forest Plan was overridden
Provides authorities to address released, unharvested problem sales
Consistent with POTUS broad message on environment
Protective of private/state timber land interests
Reduces risk of eastside litigation

Con:  Conflicts with agreement with congress on some 318 sales
Could appear to be a flip-flop
Difficult to gain congressional support
Does not eliminate all risk of new adverse mterpretatwns
Costly
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Option 3. (Staff Recommended Option)

Amend prov1s1ons applicable to listed birds and non-318/Hogan sales to match our mterpretatxons of
occupancy, and temporal/geographic scope
Repeal provisions applicable to Forest Plan to eliminate override interpretation [2001(d)&(1)]
Secure discretionary authority to buy-back vested harvest rights under 2001(k)
Secure discretionary authority to exchange timber for harvest rights under 2001(k)
Secure discretionary authority to modify/terminate (with compensation) timber harvest rights under
2001(k)
Pro:  Sends largely favorable message to environmentalists
Prevents release of additional problematic sales (occupancy and pre-FY90)
Prevents judicial interpretation that Forest Plan was overriden
Provides authorities to address released, unharvested problem sales
Reduces risk of eastside litigation
Protective of private/state timber land interests
Most consistent with Administration view of agreement with congress

Con:  Difficult to gain congressional support
Narrower “fix” than may be desired by environmentalists
Does not eliminate all risk of unforeseen adverse interpretations
Could appear to be a flip-flop regarding listed birds
Costly - '

Option 4.

Amend provisions applicable to listed birds to match our interpretation

Repeal provisions applicable to Forest Plan to eliminate override interpretation [2001(d)&(1)]
Secure discretionary authority to buy-back vested harvest rights under 2001(k)

Secure discretionary authority to exchange timber for harvest rights under 2001(k)

Secure discretionary authority to terminate/modify (with compensation) timber harvest rights under
2001(k)

Pro:  Prevents release of some additional problematic sales
Prevents judicial interpretation that Forest Plan was overridden
Provides authorities to address released, unharvested problem sales

. Con:  Does not resolve problems with pre-FY90 Hogan sales

Appears tepid to environmentalists

Little or no help reducing risk of eastside litigation or protecting private/state timber land
interests T

Difficult to gain congressional support

Costly
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Option 5.

Repeal provisions applicable to Forest Plan to eliminate override interpretation [2001(d)&(1)]
Secure discretionary authority to buy-back vested harvest rights under 2001(k)

Secure discretionary authority to exchange timber for harvest rights under 2001(k)

Secure discretionary authority to terminate/modify (with compensation) timber harvest rights under
2001(k) : : .

Pro:  Prevents judicial interpretation that Forest Plan was overridden
Provides authorities to address released, unharvested problem sales

Con:  Does not resolve problems with non-318 or listed bird sales
Environmentalists would condemn as inadequate
Lirtle or no help reducing risk of eastside litigation or unforeseen adverse interpretations
Difficult to gain congressional support
Costly

Option 6.

. Secure discretionary authority to buy-back vested harvest rights

o Secure discretionary authority to exchange timber harvest rights

o Secure discretionary authority to terminate/modify (with compensation) timber harvest rights under
2001(k)

Pro:  Possible to win congressional support
Provides authorities to address released, unharvested problem sales

Con:  Environmentalists would condemn as inadequate
Speculative protection for Forest Plan, private/state timber land interests
Little or no help reducing risk of eastside litigation/unforeseen adverse interpretations
Does not eliminate controversy over non-318 and listed bird sales
Costly
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Summary of Legislative Options (November 17, 1995)

Major Features

Strengths

Weaknesses

Repeal entire timber rider
Secure buy back, exchange and
modification authorities

Strongest, most favorable message
to environmentalists

Useful if congressional fix
unlikely

Appears to be a flip-flop
Extremely unlikely to gain
congressional support

Repeal all green timber and Forest
Plan provisions

Secure buy back, exchange and
modification authorities

Strong message to
environmentalists

Prevents release of problematic
sales and interpretation that Forest
Plan overridden

Conflicts with agreement with
congress on some 318 sales

Could appear to be a flip-flop
Difficult to gain congressional

support

Amend provisions applicable to listed
birds and non-318 sales to match our
interpretations

Repeal Forest Plan provisions

Secure buy back, exchange and
modification authorities

Favorable message to
environmentalists

Prevents release of problematic
sales and interpretation that Forest
Plan overridden

STAFF RECOMMENDATION

Difficult to gain congressional
support

Narrower “fix” than may be
desired by environmentalists

Amend provisions applicable to listed
birds to match our interpretation
Repeal Forest Plan provisions

Secure buy back, exchange and
modification authorities

Prevents release of some
problematic sales and
interpretation that Forest Plan
overridden

Appéars tepid to environmentalists
Difficult to gain congressional

support

Repeal Forest Plan provisions
Secure buy back, exchange and
modification authorities

[

Prevents judicial interpretation
that Forest Plan was overridden

Environmentalists would condemn
as inadequate -
Difficult to gain congressional
support

EX. TC/c) November 17, 1993

Secure buy back, exchange and
modification authorities

Possible to win.congressional
support

Environmentalists would condemn
as inadequate
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Congress of the Wnited SHtates
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Presigent William J. Clinton !

The White House S \

Washington, D.C. ;
« ) : .

: Dear President Clioton: ' ' | 1 |

e read your statement of Saturday, October‘28, concerning the implementation QF I
Section 2001 of the FY 1995 funding rescission bill (PL 104-19) a mixture of bewilderment
and surprise. Section 2001 is the section of the bill that deals with forest health activities and
directs the Secretarics of Interior and Agriculture to expedite some timber sales, as well as
release others that have qrcady been sold, and for which the government has outstandmg ;

contract liability. ‘

Your Saturday sta:cmc*mt bewilders us for at least four reasons. First, you assert the
releasc of these salés does not comport with the agreément that the Administration and Co
laboriously negotiated conceming the implementation of this measure. Certainly, the du‘cct:on in
Section 2001 (k) to release these sales “notwithstanding any| other provision of law" is not
difficult to translate into execytive action. Moreover, during negotiations ypur negotiators Jskcd
for, and were giyen, & list Omc kinds of sFles that we intended to be cove It is rather late
after (1) concluding negotiatigns, (2) signing the bill ,I(3) developing your own interpretation of
the statutory language, and.(4) having it rejected by tykro coutts to say you misunderstoad what
we and your negotiators agreed to, .

) Second, your predictions of dire environmental and economic consequence frouihe

release of these sales do not square with the facts. These sales involve less than 10,000 akres oyt }
of the 30 million acres (fewer than | in every 3,000 acres) of federal forest land in Oregon and
Washington. They come at a time when, thanks to the zeal of extreme preservanomsts who
want to take us back to pre-setticment oondmoqs Patific Northwest timber harves is at an
all-time low. The statute and existing law pravide you the flexibility to set-aside aggﬁional

7ucreage to protect species in places where the govemnment h;xr‘\ot already incurred financial
{

liability/assaciated with cancelling alrcady-sold fimber sales! Perljaps your advisors have not
{ sharcd the availability of this flexibility with you.

\ ‘ |
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Third, and in a rclated vein, is the apparent lack of concern for the government's financial
liability. Since these salcs have already been sold they are no longer the government's
possession strictly speaking. Cancelling them will involve the assumption of liability for
damages claims from the purchasers. Current estimates suggest liabilities in excess-of $150
million. Together with foregone timber sale receipts, the Treasury would lose in excess of $400
million. That loss would have to be reflected in agency budget cuts in FY 1997 or in out years.

Finally, we are bewildered because uatil October 28, Adminijtration representatives and
witnesses at congressional hcarin§s were urging us to forebear from fany ¢ es to Section 2001 .
of PL 104-19. As you may know, we are not pleased with the slow fate o rogress your
Administration has made in implementing the provision. Neverthelgss, we\were inclined to
agree that -- as one Administration witness cntreated — “it is a bit perature'" to consiéer
changes. Pc';haps broader legislative changes should now be considered.

) In addition to bewildering us, your intention to introducc le \‘laﬁoi in this area le.ﬁves us
/ surprised. So far, the ogly piete of legislation in the natural resourges and nvironmental area |
that your Administration has igtroduced was the Supt(:rﬁmd proposal brought forward in the
. 103rd Congress. Even thatm was nqt reintroduced in this Cqngress. “Thus, your [
forthcdming forestry praposal ill be only the second eavironmentg! initiative advanced g.ndcr

your leadership. Given the pressing problems in pther areas of envi ronmental concem (cg, the ‘
Endangered Species Act, Clean Water Act, the Firm bill) we are sufprised at the selectio  of this
issue as a top priority, but we ncvertheless agree that'a legislative proposal may be superi p the
Administration’s curregt approach which violategthe law. We beligve that the courts thaghave
reviewed the Administration's performance to would concur. ;
b :

Therefore, we stand repdy to entertdin your legislative propgsal and arc willing to Fliscuss
an early bearing date in the relevant Commiriee or Committees of j isdiction. We do request,
however, that your proposal be aocompam'ﬁ'd by an accurate estimate of financial damage} tp the
government associated with cancelling any contracts. Your proposal should also include
provisions for determining whichagency budgets should be reduced] to offFet the damagq claims.
We would also appreciate yoq\r thoughts on whether the federal goyernment has any qblii;a([ion,s
to the affected counties to make up for lost reveriues to schools. '

l | | | ( {l ‘

L g
o
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L At the end of the day, we will likely ot agree on the outcome of this dispute.| But
even as an initial matter, we would not recommend contract cancellations and federal revenue

losses as a viable proposal. - !

Sincerely,
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DRAFT (5 P.M. November 18, 1995)

MEMORANDUM FOR LEON PANETTA

FROM: HAROLD ICKES
RE: ~ | A LEGISLATIVE REMEDY FOR THE TIMBER PROGRAM
L. Introduction and Summary

This memo requests your approval to seek specific legislation amending some of the old-growth
logging provisions of the rescissions act signed earlier this year. The attached document
provides background information and additional detail on the proposed legislation.

The rescissions act contains logging-related provisions that, for the most part, govern salvage
timber sales. In general, those provisions were changed during negotiations on the bill in a way
that makes it possible for us to manage the salvage sales in compliance with environmental laws.

Other provisions, however, are very troublesome. These apply to sales of environmentally
sensitive old-growth timber in Oregon and Washington and, in another section, address the
President's Northwest Forest Plan. We are in litigation on most old-growth provisions of the
rescissions act. Initial rulings have been adverse to our understandings of the act and have
expanded the coverage of these old-growth provisions to force release of twice the timber
volume we originally agreed to. Industry lawyers are pushing for still more. We face the
prospect of very serious environmental problems, probable jeopardy to the Forest Plan, and
possible injunctions against further sales under the Forest Plan.

The statement issued by the President on October 28th in response to an adverse court ruling
states:

My Administration's agreement with the Congress on this issue was significantly
different from the interpretation upheld this week by the courts. We agreed that
the Administration would not have to violate our standards and guidelines for our
Forest Plan and for forest management in general, but only speed up sales that
met those standards. We do not believe that this extreme expansion of ancient
timber sales was authorized by the 1995 Rescission (sic) Act. My Administration
will actively pursue a legislative remedy to correct this extreme result.
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L Discussion

We recommend a legislative package, the specific provisions of which fall into three general
categories relevant to possible negotiations with Congress. The categories and provisions are the
following:

Amendments to restore our original agreement with Congress

] = Old-growth sales should be limited to '"318 sales”. We understood the bill to require
release only of sales issued pursuant to section 318 of the Fiscal Year 1990
Interior appropriations act. The court interpreted the provision to require release of all
sales ever offered in the geographic area described in section 318 -- all of Oregon and
Washington -- more than doubling the volume of harvest.

Our proposal would delete the language in 2001 (k) that refers to geographic units and 2
would provide for the release of "all timber sale contracts offered in Fiscal Yearﬂ’:@v@* {‘\V 9

~errd 1990 under the authority of, and in compliance with, Section 318(b) of Publlc Law
101-121 (103 Stat. 745)."

° The Northwest Forest Plan should be protected. We understood that Congress
intended that the Forest Plan itself would remain in force and that sales that met its
criteria would be implemented expeditiously. The timber industry’s lawyer is arguing
that the rescissions act overrides the Forest Plan and directs us to offer sales without
regard to environmental effects or other criteria in the Forest Plan. That would
undermine the Forest Plan and could lead to new injunctions. ' }

v

Our proposal will make changes in two sections in order to protect the Forest Plan. In
2001(d), we would delete the language that refers to geographic units (as we would also
do in 2001(k) above) and provide that the Secretary shall expeditiously prepare timber
sale contracts "allowed under and consistent with the standards and guidelines specified
in" the Forest Plan. In 2001(1), we would strike language that prevents us from making
changes to the Forest Plan to account for the old growth sales released under this law.

Amendments to give us tools to fix environmental problems created by the act

° The Administration needs buyout and replacement authority and funding.
Unfortunately, due to recent court rulings, title to timber which we did not understand to
be included in the act has already passed to timber companies. The Departments of the
Interior and Agriculture need the authority to work with purchasers in order to modify or
buy out problematic contracts, or provide replacement timber. This authorization would
include the authority to reach a voluntary agreement with the holder of the contract, under
which the holder accepts substitute timber or money, as well as the authority to

" unilaterally require a holder to accept substitute timber, or buy back part or all of a sale

9
©
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Seruvice’s-tinber-eontracts. 'e.(

wanld  authevize
Our proposal Mg.add—leglebfrv&lﬁngmgc-sueh-as—}ﬂl/Secreta\{of Agriculture and

the Interior a-re-au-t—heﬂ'zcd'toguspend termmate replace or modrfyAany timber sale
Jcontract released where the Secretary

-in his discretion finds that such suspension, termination, replacement or modification is
authorized pursuant to originally advertised teryns” pr where proceeding with the original
contract “would have an adverse effect on the/envirngment or natural resources.” The
amendment would further provide for approfriate compsgsation not to exceed a

cumulative total of $100,000,000. J) Har sa,Oe cmtac ¥

wwden ,26DICE )
. . . . “CHMA
Amendments to resolve issues left in disagreement with (f(‘)(n}zress

. The Administration should not be required to release old-growth sales where bird
species listed under the Endangered Species Act are nesting or breeding. We are in
litigation with the timber industry about which standard to apply in determining whether
bird species listed under the Endangered Species Act are "known to be nesting" in a
particular forest area. In those areas, the act prohibits release of the old growth sales. We
take a view of the restriction that is broader, more fully sustained by accepted science,
and more protective than that supported by the timber industry and by some in Congress.

Our proposal would replace the phrase “known to be nesting” with the phrase “known to
~ occupy for nesting or breeding purposes t-h%” The proposal would further state

that “The Secretary concerned shall make this determination of occupancy in accordance

with scientifically recognized principles, such as the Pacific Seabird Group Protocol.”

. The Government's obligation to provide replacement timber should be defined
narrowly. The current statute imposes an obligation on the government to provide
alternative timber if an old growth (“318") sale cannot be released either because the sale
would threaten a bird species or “for any reason.” We may not have sufficient timber to
meet this obligation, so we need the authority to buy the contracts out as a fallback. In
addition, we want to limit our obligation to what we understand to be the main focus of
the provision, namely to those sales that are withheld due to endangered or threatened
birds. We want to eliminate the broader “for any reason” clause, which we fear could be
alleged to cover other, theoretical sales such as those that were originally offered before
1990 but have subsequently been reconfigured and sold, and are now physically
impossible to release.
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Accordingly, our proposal would amend the language to limit the replacement
requirement to sales that cannot be released due to murrelets, and add an option to buyout 08

the salesiadequai&%p&aeemen—t—&—uﬂ-bmﬁamavaﬂable)z T TNy &U{{:n.gﬁ\d.wﬂ:

Initial contacts with key members of Congress who supported the logging provisions suggest
some receptivity to new legislation, provided it is tailored narrowly. Other, pro-environment
members would support broader changes. Our chances of success with respect to any of the
amendments are unknown at present. The Department of Justice has raised concerns about
potential adverse consequences for us in pending litigation if Congress rejects some of the
legislative changes. '

I1I. Legislative Vehicles

It is our recommendation that the funding authorization for buyouts and the associated legislation
for the “administrative tools” should be sought on the reconciliation bill. That vehicle can
authorize mandatory spending from the salvage fund, so the spending does not fall under the
discretionary spending caps. That bill will also have the capacity to cover the paygo cost of $100
million, although this would reduce the total deficit reduction of the bill by that amount.

\ s Ao
The other legislative language changes, however, go on some other bill because they would

violate the Byrd rule, We recommend the Interior Appropriations Bill because this problem {\/
arose on an appropriations bill (the rescissions bill) and because the Northwest Members are in
significant leadership rotes on the Commuittee.

The iuM—E;MSLs- L/J‘M\nsui\f wwgl (O -

IV. = Recommendation s L et

We recommend that you and/or other senior White House staff consult with appropriate
Members of Congress and begin an effort to secure enactment of these changes on the most
appropriate legislative vehicle(s). We also recommend that appropriate communications staff be
directed to prepare materials explaining this effort.
V. Action

AGREE

DISAGREE

DISCUSS

Attachments
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November 19, 1995
MEMORANDUM FOR LEON PANETTA
FROM: HAROLD ICKES

RE: TIMBER LEGISLATION

L Introduction and summary

This memo provides background information for the proposed legislative amendments to the old-
growth logging provisions of the 1995 rescissions act signed earlier this year.

The memo first summarizes three serious disputes arising from the rescissions act and then details
the adverse effects these disputes have generated or are expected to cause. The final section of
this memo describes proposed legislation.

The rescissions act contains logging-related provisions that, for the most part, govern salvage
timber sales. But some provisions apply to sales of environmentally sensitive old-growth timber
in Oregon and Washington, and others address the President's Northwest Forest Plan (‘“Forest
Plan”), which is the Administration's plan for logging old-growth and other timber on federal
forests within the range of the northem spotted owl--areas generally west of the crest of the
Cascade mountains in Oregon, Washington and portions of northern California.

Negotiations with Congress over the bill focusged largely on issues related to salvage salesjand
most, though not all, of the major problems with those portions were resolved. But we fate two
serious disputes with the timber industry conceming interpretations of the old-growth provisions,
and we expect additional disagreements over the Forest Plan-related provisions because of
genuine misunderstandings, In addition, we are disputing a key issue that was left in disagreement
with Congress when negot@ons on the bill concluded.

an 8 Tue teopA aandk MWV\{ Tl L(;\II:A
We are in htxgatlon on most old-growth logging provisions of the rescissions act. Initial rulings
have been adverse to our understanding of the legislation. We face the prospect of:

o serious environmental problems; w "“N blals

® possible invalidation of the Forest Plan (which could hkgy_result in an injunction barring
further timber sales in the Forest Plan area);

] additional damage to the economic interests of the sport and commercial fishing sectors;

and

L derailment of major Administration initiatives aimed at helping private and state
landowners in the Northwest comply with the Endangered Species Act (see footnote 7).

IL Issues in dispute and adverse effects

a. Issues in dispute -
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On September 13, 1995, Judge Michael Hogan of the federal district court in Eugene, Oregon,
ruled against the Administration on a key issue related to logging of old-growth timber: the scope
of "section 318" timber sales, described in section 1, below. The Court of Appeals for the Ninth
Circuit denied the government’s request for a stay of his ruling pending appeal. Argument before
the Ninth Circuit on the merits of Judge Hogan’s ruling is scheduled for mid-January. Meanwhile,
in the absence of a stay, title to old-growth timber is being transferred to logging companies and
trees are being cut.

Judge Hogan is expected to rule again soon, perhaps this week, against our position on an
additional issue: the method of determining where endangered birds are nesting, discussed in
section 2, below. Also, we expect a third dispute to arise soon on the question of whether
specific rescission act provisions implicitly override the Forest Plan. This issue is discussed in
section 3, below.!

L Geographic and temporal scope of section 318 Sales
[A(A. L er—
The Administration’s underzléndmg of section 2001(k) of the rescissions act was that it required
release of old-growth sales offered under the authority of section 318 of the FY'1990 Interior
appropriations act, baffwhich had not yet been released for harvestrgeﬂera}l-y/because of serious
environmental problems. Because section 318 was a one-year rider on an appropriations bill,
there were a limited number of readily identifiable sales that were offered under its authority.
Based on this understanding, we expected to and have in fact released 130 million board feet of
timber, through approximately 28 sales.?
'P‘.ALO(. o
The industry challenged thlS interpretation as too narrow. The district court agreed, and found
that the new law required-us-te-release not only the "pure 318" sales (130mbf) as we expected,
but all timber sales in Oregon and Washington offered but not released prior to the date of the

! The 318 sales we anticipated releasing and have released are 130 million board feet (mbf). The additional sales
Judge Hogan ordered us to release and that we have released in post FY90 sales are 175mbf, for a total amount
released of 305mbf. His next ruling may force us to release up to 291mbf in pre-FY90 sales. If we lose on the nesting
issue, we may be forced to release 248mbf more (see footnote 6). Also, we are disputing whether Judge Hogan’s
ruling applies to approximately 56mbf in nine sales that were enjoined or delayed by other court actions, and 38mbf in
12 sales where the original purchaser is no longer in businesﬁ'hus, we may be required to rele bf of old-
growth timber in excess of what we intended when we agreed to the provisions of the rescissions act Finally, if we
lose on the interpretation of the Forest Plan provisions, we may be forced to release untold volumes more, perhaps in
excess of one billion board feet immediately, and additional billions in the coming year--all without environmental
restrictions.

2 Under the original provision of Section 318, the federal government released more than 4.4 billion board feet
of old growth timber, but held back approximately 130 million board feet due to environmental concerns with the sales.
Prior to the rescissions act, we were working with buyers to modify those sales so they could be released. We
understood and agreed that the rescissions act mandated that we release those sales without the needed modifications,
understanding that such releases could pose a risk to but probably would not fatally undermine the Forest Plan. We
have already complied with this provision of the act A

’
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signing of the rescissions act (approximately 175mbf more). According to Judge Hogan,' any
previously offered timber sale in Oregon and Washington, whether offered under 318 or not, had
to be released, because these states are areas covered by section 318.?

This ruling, on the so-called "geographic and temporal scope" issue, has already required release
of 46 additional sales offered after the passage of section 318, representing an additional 175
million board feet. ‘It has the potential to require release of approximately 291 million board feet
more, if Judge Hogan decides, as is expected, that timber sales offered before the passage of
section 318 in 1989 located in areas covered by section 318, also must be released.*

2. ""Known to be nesting"’

The second major dispute dsoéfore Judge Hogan involves the "known to be nesting" issue.
This is about which standard to apply in determining whether bird species listed under the
Endangered Species Act (“ESA”) are "known to be nesting" in a particular forest area. This
dispute is important because, under the rescissions act, section 318 sales where birds are "known
to be nesting" are exempted from the general mandate that they be released, although we are
obliged to find replacement timber. The timber industry and some members of Congress would
insist on physical evidence of nesting, such as discovery of a nest. In contrast, our position is
broader, more fully sustained by accepted science, and more protective of endangered birds
because it relies on evidence other than solely the presence of nests.’

3 Aside from all environmental issues, J udge Hogan's expansive interpretation of section 2001(k) will produce
windfalls for some timber companies. The law ag’enacted was intended to help the specific set of mill owners and
logging companies who had contracted for ti

contracts. Under Judge Hogan’s ruling, mgny businesses @neludia , .

whe-did-netf who, prior to passage of the &ct had no leg&lvclalms agamst the govemment now are statutonly entitled to
cut federally-owned timber or receive financial compensation. It can be argued that, where timber is cut, the windfall
is shared with loggers, mill workers, and communities. But where compensation is paid, only the company owners
receive benefit. Overall, this situation raises real concerns of fairness and cost.

4 Most of this pre-FY 90 volume was offered, but never sold. The original "sale" no longer exists in any normal
sense of the concept. However, the Forest Service, BLM and Justice Department understand the district court's order to
require us to identify and report to the court all such "sales.” It is not known whether the court will order us to release
these "sales." It would be very problematic to do so for administrative and practical reasons, and because of the
possible volume and environmental sensitivity of the timber in question.

5 The Administration position relies on use of a scientific protocol that infers nesting activity from observation
of other behavior. The industry argues that we should rely solely on physical evidence of nesting -- a virtual
impossibility because of these birds' unusual behavior. The murrelet has developed evasive characteristics and behavior
to avoid predators while breeding in the forests. During the nesting season it is often secretive, has cryptic coloration,
does not build a nest, lays its eggs and raises its young on tree limbs more than a hundred feet up in the forest canopy,
and avoids activity during daylight hours. The murrelet was the last North American bird to have its nesting habits
identified, and since first discovered in the mid-1970's, only 70 nests have ever been sighted.

3



If the court rules against the Administration, we would be required to release approximately 248
million board feet in 61 sales. Defeat on this issue and the resulting logging of key habitat areas
would have a devastating effect on murrelet populations in Oregon, and harm murrelet
populations elsewhere. In addition, it would likely result in an injunction nullifying the Forest
Plan.

3. Override of the Forest Plan

The timber industry's principal attorney involved in rescissions act litigation recently stated in

court his view that sections 2001(d) and (1) of the rescissions act override the standards and

guidelines for wildlife protection and other resource management criteria in the Forest Plan and
require expedited release of timber sales in areas covered by the Forest Plan. This issue is in the 2
very early stages of litigation now, and an adverse decision could lead to significant environmentzilj
problems.

b. Adverse effects expected

The volume of old-gra

yth timber required to be cut under the rescissions act may e

board foot old-growth harvest would @come from within "Late Successional RKeserves," 7
areas designated under the Forest Plan to be generally set aside from commercial harvest
operations.

The environmental effects of the expanded interpretations sought by the timber industry (and thus
far sustained by the courts) include adverse impacts on threatened and endangered Snake River
salmon and coastal salmon and trout proposed for listing, and on two listed bird species, the
northern spotted owl and marbled murrelet. Given these impacts, a federal district court judge in
Seattle, William Dwyer, may well issue an injunction against further logging within the Forest
Plan area -- derailing a major presidential initiative and returning the region to the court-imposed
gridlock created during the Reagan and Bush administration. Several other Administrative
initiatives to provide relief to private and state landowners under the ESA could also be at risk if

these sales are released.’
g7 Tha Katdore \rr
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Administration replacemen timber foy{u\nber withheld because
of the presence of listed birds. Thus, the key issue here ignot the volume but the location and habitat value of Y\)
the timber fo-be-cut-- ' \
. : Al L T HJ5 - Qp

7 Section 4(d) of the Endangered Species Act provides the Secretary of the Interior with broad regulatory
authority to issue protective regulations for threatened species like the northern spotted owl. Current ESA regulations
prohibit the harming of spotted owls across millions of acres of non-Federal forest land in the Pacific Northwest.
Because of the protections in the Forest Plan, President Clinton was able to direct Secretary Babbitt to issue a section
4(d) rule to ease spotted owl incidental harming restrictions for over 4.5 million acres of non-federal lands in
Washington and California. This rule is not yet final. Oregon is developing its own 4(d) rule, which is not yet
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L Legislative remedy

The President has publicly announced that he will propose a legislative solution to these problems.
He affirmed his intent to seek legislation when he met with the Green Group during the week of
November 6.

The legislative approach we recommend was developed through extensive consultation with
White House and agency representatives. The group considered six principal options,
summarized and discussed in terms of Pros and Cons in Attachment A. The recommended
course, Option 3, lies between the broadest possible course, favored by environmentalists, and the
narrowest course, likely to be favored by Congress. Option 3 is targeted narrowly at the most
problematic features of the rescissions act.

The prospect for success with Congress is not yet clear. The Administration has not begun
negotiations, but staff have had informal contacts. Congressman Dicks, Senator Hatfield, and
Senator Gorton are reported to be willing to discuss a "very narrow" approach. We received a
largely negative letter from some key lawmakers, responding to the President's statement
announcing his plan to seek legislation (Attachment B). Conversely, other members filed an
amicus brief with the Ninth Circuit in support of the Administration's position on the "geographic
and temporal scope" issue.

Much of Option 3 represents a restoration or clarification of what the Administration believes it
agreed to with Congress when the rescissions act was negotiated. In this regard, the decision to
seek new, amendatory legislation is less vulnerable to characterization as a “flip-flop.” Other
features of Option 3 reflect administrative measures that differ from or supplement the original
"deal”

submitted to Interior. If the Forest Plan is invalidated, the basis for providing relief to non-federal landowners would
be eliminated.

The second major Administration ESA reform initiative in the Northwest involves negotiation of Habitat Conservation
Plans (HCPs) with major timberland owners under Section 10(a) of the ESA. In exchange for a commitment to
integrate endangered species preservation into land use practices, an HCP permittee will be authorized to take action
harming certain endangered species (e.g., marbled murrelets, spotted owls) over the course of long-term land use
activities. Because of the Forest Plan, the Administration has been able to take a very flexible approach to developing
HCPs with large timberland owners. Four HCPs covering 740,000 acres of land are in place, 11 more are in
negotiation, representing an additional 6.7 million acres. If the Forest Plan falters, or if the broad definition of 2001(k)
prevails and a large incremental volume of old-growth is cut, Interior's authority to authorize further actions harming
murrelets or owls through HCPs would be virtually eliminated. Existing HCPs, such as the Elliott State Forest HCP in
Oregon, would be subject to challenge.

Because of the adverse impacts caused by rescissions act logging on endangered salmon and trout species that occur in
Oregon, Washington, Idaho, and Montana, activities that cause additional harm to those species, such as logging,
mining, grazing and other uses of forest land in Montana, Idaho, eastern Oregon, and eastern Washington, may be
enjoined. Litigation has been filed by environmentalists to invalidate forest plans (and, thus, activities under those
plans) in these areas because of the impacts of the rescissions act-authorized salvage and old-growth logging.
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This approach is an appropriate effort to re\%se or brevent judicial decistons based on
misunderstanding of lawmakers' intent, and femedy on-the-ground environmental problems.

Option 3 does not apply to “salvage” logging, which would continue to be govemed by the
rescissions act, the President’s directive of and the interagency agreement of

The legislation recommended below can be divided into three general categories relevant to
possible negotiations with Congress:

] Amendments to restore the Administration’s original agreement with Congress;

° Amendments to give the Administration tools to fix environmental problems created by
the Act; and -

] Amendments to resolve issues left in disagreement with Congress.

a. Amendments to restore the Administration’s original agreement with
Congress

1. Old-growth sales should be limited to ''318 sales'': This amendment fixes the
misunderstanding regarding section 2001(k) of the rescissions act. While the Administration
understood section 2001(k) to require the release of specific old-growth sales that were offered
under the provisions of section 318, a rider attached to the fiscal year 1990 Interior and Related
Agencies appropriations bill, Judge Hogan ruled in NFRC v. Glickman on September 13, 1995,
that all timber sales on Forest Service and BLM lands in the geographic area covered by section
318 (all of Oregon and Washington) must be released, regardless of whether the sales were
originally offered under section 318.® This interpretation more than doubled the number of board
feet we believed we were required to release under 2001(k), threatening to cause environmental
harm and to undermine the Northwest Forest Plan.

The proposed amendment would conform the legislation to the Administration’s original
understanding of the geographic and temporal scope of this provision. This amendment would
have no effect on sales that have already been released (although another amendment, discussed
below, would give us administrative tools to reduce or prevent damage from such sales). The
principal practical effect of this change would be to prevent release of sales that were offered,
then withdrawn (for environmental or other reasons) prior to the passage of section 318

(approximately 291mbf), and the other sales currently in dispute, such as those where the original
purchasers are out of business (38mbf) or where the sales were enjoined by different court action
(56mbf).

Our proposal would delete the language in 2001(k) that refers to geographic units and would

8 Judge Hogan already has required the release of all timber sales offered in the geographic area described in
section 318 after the expiration of section 318. He is expected to require the release of all timber sales offered on these
lands prior to the passage of section 318. The Forest Service and BLM estimate that at least 291mbf would have to be
released under that order.
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provide for the release of "all timbersale contracts offered in Fiscal Years 1989 and 1990 under /
the authority of, and in complianee with, Section 318(b) of Public Law 101-121 (103 Stat. 745)."

2. The Forest Plan should be protected: The Forest Plan was discussed during
negotiations with Congress/ The Administration’s understanding of Congress' intent (articulated
by Senators Gorton and Hatfield) was that the logging provisions of the rescissions act would
enable the Administration'to release timber sales under the Forest Plan, consistent with
environmental law and policy. The attorney representing industry plaintiffs in most of the
litigation falling under section 2001(k), however, has signaled his belief that section 2001(d) of
the rescissions act specifically overrode the criteria in the Forest Plan. Under the industry’s
apparent interpretation of the act, section 2001(d) may require expedited release--with no
environmental or harvest volume standards whatsoever--of timber sales throughout Oregon,
Washington, and Northern California. This could involve immense volumes of timber, perhaps 1
billion board feet in the first year, and additional billions thereafter. This issue is now in the very —;
early stages of litigation.

For a different reason, section 2001(1) also may pose a threat to the Forest Plan. This section
specifically prohibits the Administration from revising or amending the Plan prior to December
1996--even to take into the account changes in environmental conditions caused by logging of
old-growth timber mandated by section 2001(k). Given the expansive way in which 2001(k) has
been interpreted and the unexpectedly large quantities of old-growth timber it releases, this
prohibition puts the Forest Plan at serious risk of being overturned by the courts.’

Our proposal will make changes in two sections of the rescissions act. In 2001(d), we would
delete the language that refers to geographic units (as we would also do to 2001(k) above) and
provide that the Secretary shall expeditiously prepare timber sale contracts "allowed under and
consistent with the standards and guidelines specified in" the Forest Plan. In 2001(1), we would
strike language that prevents us from making changes to the Forest Plan to account for the old
growth sales released under this law.

b. Amendment to give the Administration tools to fix environmental problems
created by the act

Buy out and replacement authority and funding: The government has already released certain
environmentally problematic timber sales under section 2001(k), and in the future may have to
release more. Thus, in order to protect the environment and the Forest Plan, it is necessary to
create tools that allow the Administration to mitigate some of that damage.

’ The Forest Plan was found by the court to be in compliance with environmental laws because it allowed
harvest in certain areas pursuant to certain standards, and barred cutting in other areas, creating a sustainable balance of
cutting and preservation. If we are required to cut significant amounts of old-growth timber that was not originally
anticipated in the Forest Plan, we need to be able to adjust the original Plan, taking these new sales into account,
otherwise the court-approved balance will be upset.



The Departments of the Interior and Agriculture need the authority to work with purchasers in
order to modify or buy out problematic contracts, or provide replacement timber. This
authorization would include the authority to reach a voluntary agreement with the holder of the
contract, under which the holder accepts substitute timber or money, as well as the authority to
unilaterally require a holder to accept substitute timber or permit the government to buy back part
or all of a sale that would have significant environmental effects. We expect that the Departments
would oﬁ'er a voluntary settlement pnor to takmg umlateral actlon W&reeemmend-seekmg

Our proposal would authorize the Secretary f Interior or Agriculture to "replace, modify,
suspend, or terminate" any timber sale confract released under 2001(k) "where the Secretary in
his discretion finds that such replacemeny, modification, suspension, or termination is authorized
pursuant to originally advertised terms" or where proceeding with the original contract "would
have an adverse effect on the environment or natural resources.” The proposal would further
provide for appropriate compensation not to exceed a cumulative total of $100,000,000.

c. Amendments to resolve issues left in disagreement with Congress.

1. The Administration should not be required to release old-growth sales where
bird species listed under the ESA are nesting or breeding: The only exception to the release
of sales mandated in Section 2001(k) is for sale units in which threatened or endangered bird
species are "known to be nesting." There are a few northern spotted owl nests in sale areas, but
the controversy regarding this issue revolves around a number of sales that contain marbled
murrelet breeding habitat. '

While there was disagreement between Congress and the Administration about the definition of
"known to be nesting" during the legislative debate, no statutory definition was ultimately
adopted. Congress rejected the Administration’s proposed definition, but was unable to include
language endorsing the industry view, apparently because of opposition from members. Some in
Congress will argue that the Administration’s proposed amendment is an effort to win on an issue
we lost during negotiations. It is more accurate, however, to say that neither side won, and both
sides, in this sense, preserved their arguments.

Industry plaintiffs are suing the land management agencies to force the agencies to use a very
narrow definition of "known to be nesting." The land management agencies are relying on the
best scientific protocol for determining where murrelets are "known to be nesting.” A court
ruling for the industry interpretation would probably require the Administration to release all but
one or two of the 61 sales that the Administration has withheld under our interpretation of the act.

Our proposal would replace the phrase “known to be nesting” with the phrase “kmown to occupy
for nesting or breeding purposes,ghe-sale-unit,” The proposal would further state that “The
Secretary concerned shall make {h1s determination of occupancy in accordance with scientifically



recognized principles, such as the Pacific Seabird Group Protocol.”

2. The government's obligation to provide replacement timber should be
defined narrowly: Currently, section 2001(k)(3) requires the Secretary to provide replacement
timber of like volume, kind and value "if for any reason" a sale cannot be released and
completed[.]" While the only affirmative defense to the release of a sale is the "known to be
nesting" provision of Section 2001(k)(2), there are cases of physical impossibility and there may
be other circumstances beyond the agencies' control which may require the agencies to offer
replacement timber under this provision. We may not have sufficient timber to meet our
obligations under this provision, given the number of sales that will threaten marbled murrelets
and the number that have subsequently been reconfigured and are now physically impossible to
release.

Accordingly, our proposal would amend the language to limit the replacement requirement t
sales that cannot be released due to murrelets, and add an option to Buy out the sales+

repla-eement-ﬁmbeﬁs-tmavaﬂwl\ atr The SUY 's didcee by
IV. Cost of the legislative package

We estimate that the cost of this legislation will fall within a range which may reasonably be
capped at $100 million.

V. Legislative vehicles

It is our recommendation that the funding authorization for buy outs and the associated legislation
for the “administrative tools” should be sought on the reconciliation bill. That vehicle can
authorize mandatory spending from the salvage fund, so the spending does not fall under the
discretionary spending caps. That bill will also have the capacity to cover the paygo cost of $100
million, although this would reduce the total deficit reduction of the bill by that amount.

The other legislative language changes, however, must go on some other bill because they would
violate the Byrd rule. We recommend the Interior Appropriations Bill because this problem arose
on an appropriations bill (the rescissions bill) and because the Northwest Members are in
significant leadership roles on the Committee.

attachments
A - Summary of Legislative Options with Pros and Cons
B - November 6, 1995, Letter from Members of Congress
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November 16, 1995

MEMORANDUM FOR LEON PANETTA

FROM HAROLD ICKES

RE TIMBER LEGISLATION

L Introduction and Summary

This memo requests your approval to seek legislation amending some of the old-growth
logging provisions of the rescissions act signed earlier this year.

The memo first summarizes three serious disputes arising from the rescissions act, then details
the adverse effects these disputes have generated or are expected to produce, and finally
outlines a legislative response to the disputes.

The rescissions act contains logging-related provisions that, for the most part, govern salvage
timber sales. But, in addition, some provisions apply to sales of environmentally sensitive
old-growth timber in Oregon and Washington and others address the President's Northwest
Forest Plan.

Negotiations with Congress over the bill focussed largely on issues related to salvage sales
and most, though not all, of the major problems with those portions were resolved. Far less
progress was made in improving those provisions related to harvest of old-growth timber or
the Forest Plan. Because of genuine misunderstandings, as well as some disagreements that
we did not resolve during negotiations, we now are facing a number of serious disputes with
the timber industry concerning the old-growth provisions and we expect additional
disagreements over the Forest Plan-related provisions.

We are in litigation on most old-growth logging related provisions of the rescissions act.
Initial rulings have been adverse to our interpretations. We face the prospect of serious
environmental problems, possible invalidation of the Forest Plan (which could produce an
injunction barring further timber sales in the Forest Plan area), additional damage to the
economic interests of the sport and commercial fishing sectors, and derailment of major
Administration initiatives aimed at helping private and state landowners in the Northwest
comply with the Endangered Species Act.

a. Issues in Dispute

The federal district court in Eugene, Oregon, ruled against the Administration on one key
issue related to logging of old-growth timber and is expected to rule again against our
position on an additional issue. These existing and expected rulings will have the effect of
significantly expanding the number of old-growth timber sales required to be released under



the rescissions act. This expanded universe includes sales with severe environmental problems
such that the sales would otherwise be precluded under the standards and guidelines of the
President's Forest Plan. [These interpretive issues are summarized below and detailed in
Attachment B.]

1. Geographic and Temporal Scope of Section 318 Sales

Our initial view of section 2001(k) of the rescissions act was that it required release of old-
growth sales offered under the authority of section 318 of the FY1990 Interior appropriations
act, but held up from release for harvest (generally because of serious environmental
problems). Because section 318 was a one-year rider on an appropriations bill, there was a
limited number of readily identifiable sales that were offered under its authority. Our
interpretation of this provision resulted in the Administration releasing 130 million board feet
of timber, through approximately 28 sales.'

The industry challenged this interpretation as too narrow. The district court agreed, and
found that the new law required us to release not only the "pure 318" sales, but all timber
sales in Oregon and Washington offered but not released prior to the date of the signing of
the rescissions act. Any sale in Oregon and Washington, whether offered under 318 or not,
west side or east side, had to be released.

This ruling, on the so-called "geographic and temporal scope" issue, has already required us
to release 46 additional sales, representing an additional 175 million board feet. It has the
potential .to require us to release still more sales, namely, those offered before FY 1990
(before enactment of section 318), but not yet released for harvest. We are currently
estimating the volume of timber represented by these pre-FY90 sales to exceed 265 million
board feet.

2. Known to be Nesting

! Over 4.4 billion board feet of section 318 old-growth sales had been released prior to enactment of the
rescissions act. The remaining sales that had not been released generally had serious environmental problems.
The BLM and Forest Service were working with the buyers to modify, place new conditions on, or find
mitigation for these problematic sales. Section 2001(k), even under our interpretation, required release of the
remaining "offered-but-not-released” sales on their original problematic terms, without modifications required to
meet the standards of the Forest Plan. Administration negotiators understood that release of these sales posed a
risk to the Forest Plan, but most believed that the Plan would not be fatally undermined.

2 Most of this pre-FY 90 volume was offered, but never sold. The original "sale” no longer exists in any
normal sense of the concept. However, the Forest Service, BLM and Justice Department understand the district
court's order to require us to identify and report to the court all such "sales.” It is not known whether the court
will order us to release these "sales.” Clearly, it would be very problematic to do so for administrative and
practical reasons, and because of the possible volume and environmental sensitivity of the timber in question.
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The second major dispute is also before the district court in Eugene and involves the "known
to be nesting" issue. This dispute is about which standard to apply in determining whether
bird species listed under the Endangered Species Act are "known to be nesting” in a particular
forest area. We take a view that is broader, more fully sustained by accepted science, and
more protective than that supported by the timber industry and some in Congress.’

Section 318 sales where birds are "known to be nesting" are excepted for the general mandate
that they be released, although we are obliged to find replacement timber. If we lose this
dispute we would be required to release for harvest approximately 238 [248] million board
feet in 57 [56] sales. Defeat on this issue and the resulting logging of key habitat areas
would have a devastating effect on murrelet populations in Oregon, and harm populations
elsewhere.

3. Override of the Forest Plan

In addition to these problems, the timber industry's principal attorney involved in rescissions
act litigation recently stated in court his view that sections 2001(d) and (1) of the rescissions
act override the substantive and procedural requirements of the Forest Plan and require
expedited release of sales from forests in areas covered by the Forest Plan (Oregon,
Washington, and California) free of any environmental requirements. Although this issue is
not squarely in litigation now, it may soon be, and could lead to very significant adverse
environmental consequences.

b. Adverse Effects Expected

All told, the volume of old-growth timber required to be cut under the rescissions act may
exceed our expectations by over 440 million board feet -- an amount roughly equivalent to
one-half year's harvest under the President's Forest Plan. Moreover, approximately half of
this old-growth harvest would come from within "Late Successional Reserves," areas
designated under the Forest Plan to be generally set aside from commercial harvest
operations.

*  The Administration position on this issue relies on use of a scientific protocol that infers nesting activity

from observation of other behavior. The industry argues that we should rely solely on physical evidence of
nesting -- a virtual impossibility because of these birds' unusual behavior. As the leading murrelet biologist
explained in a recent Administration court filing, the murrelet "has evolved complex morphological and
behavioral characteristics to avoid predators while breeding in the forests. During the nesting season it is often
secretive, it has cryptic coloration, does not build a nest, laying its eggs and raising its young on a tree limb,
and avoids activity during daylight hours. [T]hese traits, combined with usually nesting on tree branches in
excess of a hundred feet up in the canopy of old forests, make this an extremely difficult nest ... to find."

4 The rescissions act requires the Administration to identify "replacement” timber for timber withheld
because of the presence of listed birds. Thus, the key issue here is not the volume, per se, but the location and
habitat value of the timber to be cut.



The environmental effects of the expanded interpretations sought by the timber industry (and
thus far sustained by the courts) include adverse impacts on threatened and endangered
Columbia River and coastal salmon and trout, and on two listed bird species, the northern
spotted owl and marbled murrelet. By causing additional harm to these animals, and
expanding the areas of old-growth forest logged, the rescissions act exposes the Forest Plan to
court challenge from environmental interests, although there is language in the rescissions act
which was designed to bar suits against individual timber sales under the Forest Plan (but not
the Plan itself) until December 1996. The industry's override interpretation opens the plan to
challenge from that quarter. In either event, the result could potentially be a court injunction
against further logging under the Forest Plan -- derailing a major presidential initiative and
returning the region to the court-imposed gridlock created during the Reagan and Bush
administration.’

IL. Legislative Remedy

The President has publicly announced that he will propose a legislative solution to these
problems. He affirmed his intent to seek legislation when he met with the Green Group
representatives last week.

The legislative approach we recommend was developed through extensive consultation with
White House, EOP, and agency representatives. The group considered six principal options,
summarized in Attachment A. The recommended course, Option 3, lies between the broadest
possible course, most favored by the environmental community, and the narrowest course,
likely to be favored by Congress. It is targeted narrowly at the most problematic features of
the rescissions act.

The prospect for success with Congress is not yet clear. Congressman Dicks, Senator
Hatfield, and Senator Gorton are reported to be willing to discuss a "very narrow" approach.
The Administration has not begun negotiations. We received a largely negative letter from

5 Other adverse results are also possible. Because of the adverse impacts on protected habitats
throughout Oregon and Washington, listed bird species in those two states, and listed salmon and trout species
that occur in Oregon, Washington, Idaho, and Montana:

. The proposed 4-D rule providing relief from current spotted ow! restrictions affecting private and state
government land owners may be scaled back or abandoned;

. Other ESA-related agreements (HCP's) with states and private landowners in Washington, Oregon, and
Northern California may be reopened, and new agreements may be forbidden; and,

. Logging, mining, grazing and other uses of forest land in Montana, Idaho, eastern Oregon, and eastern
Washington may be enjoined.

The 4(d) rule and HCP issues are discussed in Attachment B.



some key lawmakers, responding to the President's statement announcing his plan to éeek
legislation (Attachment C). Conversely, other members filed an amicus brief with the Ninth
Circuit in support of the Administration's position on the "geographic and temporal scope"
issue.

Option 3 can, in part, be fairly characterized as representing a restoration or clarification of
the “deal” we believed we attained with Congress when the rescissions act was negotiated. In
this regard, the decision to seek new, amendatory legislation is less vulnerable to denunciation
as a “flip-flop.” Some other features of Option 3, however, reflect measures that differ from
or supplement the original "deal."

On balance, we believe we can reasonably defend this approach as an effort to reverse or
prevent judicial and industry misinterpretations, remedy on-the-ground environmental
problems, and to limit a major windfall in damage payments or other compensation to
unintended and unwarranted beneficiaries.

Option 3 does not apply to “salvage” logging, which would continue to be governed by the
rescissions act, the President’s directive, and the interagency agreement. The legislation we
recommend would have three major aspects. It would:

. Prevent release of additional environmentally problematic old-growth timber sales by
amending section 2001(k)(1) to clarify that the sales subject to release are those
"subject to and consistent with" section 318 of Public Law 101-121, and amending
section 2001(k)(2) to change the exclusionary standard from "known to be nesting" to
"occupy for nesting or breeding purposes.”

. Forestall a judicial interpretation that the rescissions act overrode the President’s
Forest Plan by modifying section 2001(d) to clarify that the provisions of this section
apply only to timber sales that conform with the substantive requirements of the
President's Forest Plan and deleting the prohibition in section 2001(1) that constrains
needed modification to the Plan.

. Authorize a mix of administrative tools (e.g., cash compensation, timber exchanges,
consensual or mandatory modification) to prevent or reduce damage from the harvest
of environmentally problematic old-growth timber sales that have already been
released or that may be released if future court decisions go against our interpretations
of the act.

We estimate that the cost of this legislation will fall within a range, not exceeding $[100]
million. Legislative language regarding the administrative tools (buy-back authority, timber
exchanges, sale modification and termination) could be added to the reconciliation bill as
mandatory spending. Legislative language amending or repealing the substantive provisions
of the rescissions act would most likely need to be added to a different vehicle, such as the
Interior appropriations bill.



III.  Recommendation
We recommend that you direct staff to develop final legislative language to implement Option
3, as described in Attachment A, and that staff be directed to attempt to secure enactment of

that language on the most appropriate vehicle(s). We recommend also that appropriate
communications staff be directed to prepare materials explaining this effort.

IV.  Action
AGREE
DISAGREE

WISH TO DISCUSS
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A legislative package developed under Option 3 would contain the following elements:

1. Geographic and temporal scope of ''318" sales: At the time of signing, the
Administration understood the provisions of Section 2001(k) to require the release of specific
old-growth sales that were offered under the provisions of Section 318, a rider attached to the
Fiscal Year 1990 Interior and Related Agencies appropriations bill. Those old-growth sales
were defined by both specific geographic and temporal boundaries and were subject to
environmental requirements provided for in Section 318. !

Judge Hogan's recent decision in NFRC v. Glickman dramatically changes those boundaries
by requiring the release of all timber sales on Forest Service and BLM lands in the
geographic area covered by section 318 (essentially all of Oregon and Washington), regardless
whether the sales were originally offered under section 318.2

This interpretation more than doubles the number of board feet we believed we wére required
to release under 2001(k). The additional logging threatens to cause environmental harm, that
is itself problematic for many reasons, but also threatens to undermine the Northwest Forest
Plan.

The proposed amendment would conform the legislation to our original understanding of the
geographic and temporal scope of this provision. This amendment would have no effect on
sales that we have already released (although amendment number 4, discussed below, would
give us administrative tools to reduce or prevent damage from such sales). The practical
effect of this change would be to prevent release of sales that had been withdrawn (for
environmental or other reasons) prior to the passage of section 318, as well as clarifying that

! Section 318, or the "Northwest Timber Compromise,” was enacted as part of the Fiscal Year 1990
Interior and Related Agencies Appropriations Act, Pub. L. 101-121. It mandated a minimum level of timber
sales from Forest Service and Bureau of Land Mangement lands in Washington and Oregon, which would be
subject to minimal environmental standards and judicial review. While section 318 established targets for all of
Washington and Oregon, the bulk of its provisions applied only to forests and BLM districts "known to contain
northern spotted owls.” Section 318 expired at the end of Fiscal Year 1990.

2 The jnjunction issued by Judge Hogan requires the release of all timber sales in the geographic area
after the expiration of section 318 to the date of the signing of the rescissions act. By contrast, Judge Hogan’s
declaratory judgment covers all timber sales offered by the Forest Service and BLM on these lands prior to
enactment of the rescissions act, whether offered prior to the passage of section 318, offered pursuant to section
318, or offered past the date of section 318's effectiveness. Purchasers of sales that did not proceed for
environmental or other reasons prior to the passage of section 318 are now coming forward to claim rights to
such sales.



certain other sales currently in dispute do not fall within the parameters of this legislation
unless they were truly section 318 sales.

The proposed amendment would amend Section 2001(k)(1) to clarify that the sales subject to
release are those "subject to and consistent with" Section 318 of Public Law 101-121.

2. "Known to be nesting'': The only exception to the release of sales mandated in
Section 2001(k) is for sale units in which threatened or endangered bird species are "known
to be nesting." There are a few northern spotted owl nests in sale areas, but the controversy
regarding this issue revolves around a number of sales that containing marbled murrelet
breeding habitat.

Marbled murrelets are seabirds which come ashore to breed in coastal forests and have
extremely elusive nesting habits. Several Administrative initiatives, including the Forest Plan
and proposals to provide relief to private landowners under the Endangered Species Act
(HCP's and 4(d) rule) could be at risk if these sales are released.’

While there was clearly disagreement between Congress and the Administration about the
definition of "known to be nesting" during the legislative debate, no statutory definition was
ultimately adopted. Congress rejected our proposed definition, but was unable to include
language endorsing the industry view, apparently because of opposition from members. Some
in Congress will argue that our proposed amendment is an effort to win on an issue we lost
during negotiations. It is more accurate, however, to say that neither side won, and both
sides, in this sense, preserved their arguments.

Industry plaintiffs are suing the land management agencies at present to force the agencies to

' Section 4(d) of the Endangered Species Act provides the Secretary of the Interior with broad regulatory

authority to issue protective regulations for threatened species like the northern spotted owl. Current ESA
regulations prohibit the "take” of spotted owls across millions of acres of non-Federal forest land in the Pacific
Northwest. Because of the protections in the Forest Plan, President Clinton was able direct Secretarty Babbitt to
issue a section 4(d) rule to ease spotted owl incidental take restrictions for over 4.5 million acres of non-federal
lands in Washington and California. This rule is not yet final. Oregon is developing its own 4(d) rule, which is
not yet submitted to Interior. If the Forest Plan is invalidated, the basis for providing relief to non-federal
landowners would be eliminated.

The second major Administration ESA reform initiative in the Northwest involves negotiation of Habitat
Conservation Plans (HCPs) with major timberland owners under Section 10(a) of the ESA. In exchange for a
commitment to integrate listed species conservation into land use practices, an HCP permittee will be authorized
to incidentally take certain listed species (e.g., marbled murrelets, spotted owls) over the course of long-term
land use activities. Because of the Forest Plan, the Administration has been able to take a very flexible
approach to developing HCPs with large timberland owners. Four HCPs covering 740,000 acres of land are in
place, 11 more are in negotiation, representing an additional 6.7 million acres. If the Forest Plan falters, or if
the broad definition of 2001(k) prevails and a large incremental volume of old-growth is cut, Interior's authority
to authorize further incidental take of murrelets or owls through HCPs would be virtually eliminated. Existing
HCPs, such as the Elliott State Forest HCP in Oregon, would be subject to challenge.
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use a very narrow definition of "known to be nesting". The land management agencies are
relying on the best scientific protocol for determining where murrelets are "known to be
nesting." A court ruling for the industry interpretation would probably require the
Administration to release all but one or two of the 57 [56] sales that the Administration has
withheld under our interpretation of the act.

Our proposed amendment to section 2001(k)(2) would change the standard from "known to be
nesting" to "occupy for nesting or breeding purposes.”

3. Protecting the President's Forest Plan: The President's Forest Plan was discussed
during negotiations with Congress. Our understanding of Congress' intent (articulated by
Senators Gorton and Hatfield) was that the logging provisions of the rescissions act shielded
the President's Forest Plan, enabling us to release timber sales while upholding environmental
law and policy. We believed that the "sufficiency” language in the bill worked to prevent
legal challenges to the plan from industry, environmentalists, or others.

However, the attorney representing industry plaintiffs in most of the litigation falling under
section 2001(k) has signaled his belief that Congress specifically overrode the Forest Plan in
sections 2001(d) and (1) of the rescission act. We expect the industry to litigate this issue
soon.

Under the industry’s apparent interpretation of the act, section 2001(d) may require expedited
release--with no environmental standards whatsoever--of timber sales throughout Oregon,
Washington, and Northern California (including areas not covered by the Forest Plan).

Section 2001(1) specifically prohibits the Administration from revising or amending the Plan
prior to December 1996 to take into the account changes in the environmental baseline caused
by logging of old-growth timber mandated by section 2001(k). This prohibition puts the
Forest Plan at serious risk of being overturned by the courts.'

Our proposed amendment would modify Section 2001(d) to clarify that the provisions of this
section apply only to timber sales that conform with the substantive requirements of the
President's Forest Plan. The amendment would also delete the prohibition in Section 2001(1)
that constrains needed modification to the Plan.

4. Securing Necessary Administrative Tools: The government has already released
certain environmentally problematic timber sales under section 2001(k), and in the future may

! In other words, it requires the land management agencies to make the absurd assumption that (and

operate the Forest Plan as if) trees that have been cut are still standing. The Forest Plan was found by the court
to be in compliance with environmental laws because it allowed harvest in certain areas pursuant to certain
standards, and barred cutting in other areas, creating a sustainable balance of cutting and preservation. If we
are required to cut nearly one-half billion board feet that was not anticipated in the Forest Plan, we need to be
able to adjust the original Plan, taking these new sales into account, otherwise the court-approved balance will
be upset.



have to release more. Currently, the only sure legal basis for withholding 318 sales within
the scope of section 2001(k) is the "known to be nesting" bird provision. In those instances,
the government is obligated to offer replacement timber of equal volume, kind and value.
The Forest Service in particular believes it is extremely constrained in the amount of
alternative timber it has available to fulfill this mandate.

We have developed several administrative tools which, if authorized, would give the agencies
flexibility to address both of the above problems by modifying sales, exchanging other kinds
of timber configurations for harvest rights under Section 2001(k) or buying back through
either negotiation or unilateral termination vested harvest rights.

Our proposed amendment would authorize the Secretaries to modify, suspend, or terminate
any of the timber contracts falling within the scope of section 2001(k) where the Secretary
finds that such action is necessary pursuant to the original contract terms (Forest Service
contracts already carry modification and termination language for environmental issues) or to
otherwise avoid damage to the environment or public resources. It would also authorize the
Secretary to settle any claim by a contractor through compensation or exchange of timber sale
contracts. (This authority could extend to sales under the Forest Plan, if so desired.)

5. "If for any other reason": Currently, Section 2001(k)(3) requires the Secretary to
provide replacement timber of like volume, kind and value "if for any reason" a sale cannot
be released and completed [.]" While the only affirmative defense to the release of a sale is
the "known to be nesting" provision of Section 2001(k)(2), there are cases of physical
impossibility and there may be other circumstances beyond the agencies' control which could
arguably require the agencies to offer replacement timber under this provision. This creates
a further unanticipated burden on the agencies to provide scarce replacement timber
(particularly under the district court's interpretation covering pre-FY90 sales.)

Under our proposed amendment, the "for any reasons" language in Section 2001(k)(3) would
be deleted and the requirement to offer replacement timber would apply only in instances in
which the agencies invoked Section 2001(k)(2).



November 17, 1995
MEMORANDUM FOR LEON PANETTA
FROM HAROLD ICKES

RE TIMBER LEGISLATION

L. Introduction and Summary

This memo provides background information pertaining to proposed legislative amendments
to the old-growth logging provisions of the 1995 rescissions act signed earlier this year.

The memo first summarizes three serious disputes arising from the rescissions act and then
details the adverse effects these disputes have generated or are expected to produce.

The rescissions act contains logging-related provisions that, for the most part, govern salvage
timber sales. But, in addition, some provisions apply to sales of environmentally sensitive
old-growth timber in Oregon and Washington and others address the President's Northwest
Forest Plan, which is the Administration's plan for logging old-growth and other timber on
federal forests within the range of the northern spotted owl--areas generally west of the crest
of the Cascade mountains in Oregon, Washington and portions of northern California.

Negotiations with Congress over the bill focussed largely on issues related to salvage sales
and most, though not all, of the major problems with those portions were resolved. Far less
progress was made in improving those provisions related to harvest of old-growth timber or
the Forest Plan. Because of genuine misunderstandings, as well as some disagreements that
we did not resolve during negotiations, we now face two serious disputes with the timber
industry concerning the old-growth provisions and we expect additional disagreements over
the Forest Plan-related provisions.

We are in litigation on most old-growth logging provisions of the rescissions act. Initial
rulings have been adverse to our understanding of the legislation. We face the prospect of:

. serious environmental problems;

. possible invalidation of the Forest Plan (which could likely result in an injunction
barring further timber sales in the Forest Plan area);

. additional damage to the economic interests of the sport and commercial fishing
sectors; and

. derailment of major Administration initiatives aimed at helping private and state

* landowners in the Northwest comply with the Endangered Species Act (see footnote

).
a. Issues in Dispute

On September 13, 1995, Judge Michael Hogan of the federal district court in Eugene, Oregon,
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ruled against the Administration on a key issue related to logging of old-growth timber: the
scope of "section 318" timber sales, described in section 1, below. Judge Hogan is expected
to rule again soon, perhaps this week, against our position on an additional issue: the method
of determining where endangered birds are nesting, discussed in section 2, below. )

hrese-existing and expected rulings will have the effect of signtficanitly expanding the-volume
of old-gro berrequired to be released-for Togging under the rescissions act. This
expanded universe includes—areas~with_significant epwirorimental concerns such that logging in
the areas would-otherwise be precluded-und@r the-standards and guidelines of the President's
Forest-Pfan. Environmental-damages resulting from the logging are=hkely=to impel a court to

lify the-plarr: ‘ . Loy

In addition, we expect a third dispute to arise soon on the question whether specific rescission
act provisons implicitly override the Forest Plan. This issue is discussed in section 3, below.

1. Geographic and Temporal Scope of Section 318 Sales

Our understanding of section 2001(k) of the rescissions act was that it required release of old-
growth sales offered under the authority of section 318 of the FY1990 Interior appropriations
act, but held up from release for harvest (generally because of serious environmental
problems). Because section 318 was a one-year rider on an appropriations bill, there was a
limited number of readily identifiable sales that were offered under its authority. Based on
this understanding, we expected to and have in fact released 130 million board feet of timber,
through approximately 28 sales.'

The industry challenged this interpretation as too narrow. The district court agreed, and
found that the new law required us to release not only the "pure 318" sales as we expected,
but all timber sales in Oregon and Washington offered but not released prior to the date of
the signing of the rescissions act. According to Judge Hogan, any sale in Oregon and
Washington, whether offered under 318 or not, west side or east side, had to be released,
because these states are areas covered by section 318.

This ruling, on the so-called "geographic and temporal scope" issue, has already required us
to release 46 additional sales, representing an additional 175 million board feet. It has the
potential to require us to release approximatel million board feet more, if Judge Hogan
decides, as is expected, that timber sales offered befyre the passage of section 318 in 1989

A%ogw\' u\ﬂwéou F\Z\J;-&M """‘?

1 Over 4.4 billion board feet of section 318 old-growth sales had been released prior to enactment of the
rescissions act. The remaining sales that had not been released generally had serious environmental problems.
The BLM and Forest Service were working with the buyers to modify, place new conditions on, or find
mitigation for these problematic sales. Section 2001(k), even under our interpretation, required release of the
remaining "offered-but-not-released” sales on their original problematic terms, without modifications required to
meet the standards of the Forest Plan. Administration negotiators understood that release of these sales posed a
risk to the Forest Plan, but most believed that the Plan would not be fatally undermined.

2



located in areas covered by section 318, also must be released.?
2. "Known to be Nesting"

The second major dispute is also before Judge Hogan and involves the "known to be nesting"
issue. This dispute is about which standard to apply in determining whether bird species
listed under the Endangered Species Act are "known to be nesting” in a particular forest area.
The timber industry and some members of Congress would insist on physical evidence of
nesting, such as discovery of a nest. In contrast, we take a view that is broader, more fully
sustained by accepted science, and more protective of endangered birds because it relies on
evidence other than solely the presence of nests.’

Section 318 sales where birds are "known to be nesting" are exempted from the general
mandate that they be released, although we are obliged to find replacement timber. If we lose
this dispute we would be required to release for harvest approximately 248 million board feet
in 56 sales.* Defeat on this issue and the resulting logging of key habitat areas would have a
devastating effect on murrelet populations in Oregon, and harm populations elsewhere. In
addition, it would likely result in an injunction nullifying the Forest Plan.

3. Override of the Forest Plan

In addition to these issues, the timber industry's principal attorney involved in rescissions act
litigation recently stated in court his view that sections 2001(d) and (1) of the rescissions act
override the environmental, harvest volume, and other criteria in the Forest Plan and require
expedited release of sales from forests in areas covered by the Forest Plan. Although this
issue is not squarely in litigation now, it may soon be, and could lead to significant adverse
environmental consequences.

2 Most of this pre-FY 90 volume was offered, but never sold. The original "sale” no longer exists in any
normal sense of the concept. However, the Forest Service, BLM and Justice Department understand the district
court's order to require us to identify and report to the court all such "sales.” It is not known whether the court
will order us to release these "sales.” Clearly, it would be very problematic to do so for administrative and
practical reasons, and because of the possible volume and environmental sensitivity of the timber in question.

3 The Administration position on this issue relies on use of a scientific protocol that infers nesting activity
from observation of other behavior. The industry argues that we should rely solely on physical evidence of
nesting -- a virtual impossibility because of these birds' unusual behavior. The murrelet has developed evasive
characteristics and behavior to avoid predators while breeding in the forests. During the nesting season it is
often secretive, has cryptic coloration, does not build a nest, lays its eggs and raises its young on tree limb more
than a hundred feet up in the forest canopy, and avoids activity during daylight hours. The murrelet was the
last North American bird to have its nesting habits identified, and since first discovered in the mid-1970's, only
70 nests have ever been sighted.

4 The rescissions act requires the Administration to identify "replacement” timber for timber withheld
because of the presence of listed birds. Thus, the key issue here is not the volume, per se, but the location and
habitat value of the timber to be cut.



b. Adverse Effects Expected

The volume of old-grg ber required to be cut under the rescissions act may exceed our
expectations by ove @ illion board feet -- an amount roughly equivalent to one-half year's
- harvest under the Presidént's Forest Plan. Moreover, approximately half of this 440 million
board -foot old-growth harvest would come from within "Late Successional Reserves," areas
designated under the Forest Plan to be generally set aside from commercial harvest

operations.

The environmental effects of the expanded interpretations sought by the timber industry (and

* thus far sustained by the courts) include adverse impacts on threatened and endangered
Columbia River and coastal salmon and trout, and on two listed bird species, the northern
spotted owl and marbled murrelet. Given these impacts, it is likely that a second Northwest
federal district court judge, William Dwyer, will issue and  injunction against further logging
under the Forest Plan -- derailing a major presidential initiative and returning the region to the
court-imposed gridlock created during the Reagan and Bush administration. Several other
Administrative initiatives to provide relief to private and state landowners under the
Endangered Species Act could be at risk if these sales are released.’

II.  Legislativé Remedy

The President has publicly announced that he will propose a legislative solution to these

o

Section 4(d) of the Endangered Species Act provides the Secretary of the Interior Avith broad regulatory
authority to issue protective regulations for threatened species like the northern spotted Current ESA
regulations prohibit the "take" of spotted owls across millions of acres of non-Federal forest land in the Pacific
Northwest. Because of the protections in the Forest Plan, President Clinton was able/direct Secretarty Babbitt to
issue a section 4(d) rule to ease spotted owl incidental take restrictions for over 4.5 million acres of non-federal
lands in Washington and California. This rule is not yet final. Oregon is developing its own 4(d) rule, which is
not yet submitted to Interior. If the Forest Plan is invalidated, the basis for providing relief to non-federal
landowners would be eliminated.

5
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The second major Administration ESA reform initiative in the Northwest involves negotiation of Habitat
Conservation Plans (HCPs) with major timberland owners under Section 10(a) of the ESA. In exchange for a
commitment to integrate listed species conservation into land use practices, an HCP permittee will be authorized
to incidentally take certain listed species (e.g., marbled murrelets, spotted owls) over the course of long-term
land use activities. Because of the Forest Plan, the Administration has been able to take a very flexible
approach to developing HCPs with large timberland owners. Four HCPs covering 740,000 acres of land are in
place, 11 more are in negotiation, representing an additional 6.7 million acres. If the Forest Plan falters, or if
the broad definition of 2001(k) prevails and a large incremental volume of old-growth is cut, Interior's authority
to authorize further incidental take of murrelets or owls through HCPs would be virtually eliminated. Existing
HCPs, such as the Elliott State Forest HCP in Qregon, would be subject to challenge.




problems. He affirmed his intent to seek legislation when he met with the Green Group
representatives last week.

The legislative approach we recommend was developed through extensive consultation with
White House, EOP, and agency representatives. The group considered six principal options,
summarized in Attachment A. The recommended course, Option 3, lies between the broadest
possible course, most favored by the environmental community, and the narrowest course,
likely to be favored by Congress. It is targeted narrowly at the most problematic features of
the rescissions act.

The prospect for success with Congress is not yet clear. Congressman Dicks, Senator
Hatfield, and Senator Gorton are reported to be willing to discuss a "very narrow" approach.
The Administration has not begun negotiations. We received a largely negative letter from
some key lawmakers, responding to the President's statement announcing his plan to seek
legislation (Attachment B). Conversely, other members filed an amicus brief with the Ninth
Circuit in support of the Administration's position on the "geographic and temporal scope"
issue.

of Option 3 represens a restoration or clarification of the “deal” we believed we attained
with Congress when the rescissions act was negotiated. In this regard, the decision to seek
new, amendatory legislation is less vulnerable to denunciation as a “flip-flop.” Some other
features of Option 3, however, reflect administrative measures that differ from or supplement
the original "deal."

On balance, we believe we can reasonably defend this approach as an effort to reverse or
prevent judicial decisions based on misunderstanding of lawmakers' intent, remedy on-the- /]
ground environmental problems, and to limit a major windfall in damage payments or other {
compensation to unintended and unwarranted beneficiaries.

rescissions act, the President’s directive, and the interagency agreement. The legislation
recommend can be broken into two major sections: clarifications of misunderstantings, and
new proposals to mitigate the effects of the act. The legislation would have the following
sections:

L larificati  Misund "

Option 3 does not apply to “salvage” logging, which would continue to be governed by the C}M&,/

a. Geographic and temporal scope of '"318" sales: This amendment fixes the
misunderstanding embedded in section 2001(k) of the rescissions act{\ While we understood
section 2001(k) to require the release of specific old-growth sales that were offered under the
provisions of Section 318, a rider attached to the Fiscal Year 1990 Interior and Related
Agencies appropriations bill, Judge Hogan ruled in NFRC v. Glickman that all timber sales on
Forest Service and BLM lands in the geographic area covered by section 318 (essentially all
of Oregon and Washington) must be released, regardless whether the sales were originally



offered under section 318.% This interpretation more than doubled the number of board feet
we believed we were required to release under 2001(k), threatening to cause environmental
harm and to undermine the Northwest Forest Plan.

The proposed amendment would conform the legislation to our original understanding of the
geographic and temporal scope of this provision. This amendment would have no effect on
sales that we have already released (although amendment c., discussed below, would give us
administrative tools to reduce or prevent damage from such sales). The practical effect of
this change would be to prevent release of sales that had been withdrawn (for environmental
or other reasons) prior to the passage of section 318, as well as clarifying that certain other
sales currently in dispute do not fall within the parameters of this legislation unless they were
truly section 318 sales.

Our proposal would delete the language in 2001(k) that refers to geographic units and would
provide for the release of "all timber sale contracts offered in Fiscal Year 1990 under the
authority of, and in compliance with, Section 318, of Public Law 101-121 (103 Stat. 745)."

b. Protecting the President's Forest Plan:(The President's Forest Plan was discussed
during negotiations with Congress. Our understanding of Congress' intent (articulated by
Senators Gorton and Hatfield) was that the logging provisions of the rescissions act would
enable us to release timber sales while upholding environmental law and policy. The attorney
representing industry plaintiffs in most of the litigation falling under section 2001(k),
however, has signaled his belief that Congress specifically overrode the Forest Plan in
sections 2001(d)W0f the rescission act.,We expect the industry to litigate this issue
soon.

Under the industry’s apparent interpretation of the act, section 2001(d) may require expedited
release--with no environmental stand =of-ti t Oregon, ;9 ’
ashington, and Northern California (including areas not covered by the Forest Pl
%f Section 2001(1) specifically prohibits the Administration from revising or amending the Plan
prior to December 1996 to éﬁe into the account changes in the environmental baseline caused
by logging of old-growth timber mandated by section 2001 (k). 'rhis prohibition puts the

Forest Plan at serious risk of-being-overturned-by—the-cousts.’ &
.® 6\% ‘H&L Q\L’TMV‘( UOOJ-I 1A
wJida 2ot ( lv.\ Uos Lewa~

6  The injunction issued by Judge Hogan requires the release of all timber sales in the geographic area  } VCFG_A.?"{L_LJ
after the expiration of section 318 to the date of the signing of the rescissions act. By contrast, Judge Hogan’s q, A_ Tlas_
declaratory judgment covers all timber sales offered by the Forest Service and BLM on these lands prior 10 ba-e e ¢ leod (q
enactment of the rescissions act, whether offered prior to the passage of section 318, offered pursuant to section |eafe Suca—
318, or offered past the date of section 318's effectiveness. Purchasers of sales that did not proceed for { e, ) Ad- Vel
environmental or other reasons prior to the passage of section 318 are now coming forward to claim rights to o Veas o

such sales. . &
releang )

7 The Forest Plan was found by the court to be in compliance with environmental laws because it

allowed harvest in certain areas pursuant to certain standards, and barred cutting in other areas, creating a
sustainable balance of cutting and preservation. If we are required to cut nearly 'llion board feet that

Bev o C‘((‘pe«wq' oo, WchReen ZO“OI((\ \Dfo/w o PUEC e %M&P h
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Our proposal will make changes in two sections in order to protect the Forest Plan. In
2001(d), we would delete the language that refers to geographic units (as we would also do in
2001(k) above) and provide that the Secretary shall expeditiously prepare timber sale

contracts "allowed under and consistent with the standards and guidelines specified in" the
Forest Plan. In 2001(1), we would strike language that prevents us from making changes to
the Forest Plan to account for the old growth sales released under this law.

c. Securing Necessary Administrative Tools: The government has already released

certain environmentally problematic timber sales under section 2001(k), and in the future may

have to release more. Thus, in order to protect the environment and the President's Forest

Plan, it is necessary to create some tools that allow us to mitigate some of that damage( In (ﬂN‘ s
addmon currently, the only sure legal bas1s for w1thhold1 318 sales

equal volume, kind and value:
i€ extremely constrained in the amount of alternative LT
timber it has available-to fulfill this mandate. ) Stety e WO
The Departments of the Interior and Agriculture need the authority to work with purchasers in

order to modify or buy out problematic contracts, or provide replacement timber. This

authorization would include the authority to reach a voluntary agreement with the holder of

the contract, under which the holder accepts substitute timber or money, as well as the

authority to unilaterally buy back part or all of a sale that would have significant

environmental effects. We recommend seeking authority that is consistent with the standard

contract provisions of the Forest Service’s timber contracts.

Our proposal is to add legislative language such as: “The Secretaries of Agriculture and the

Interior are authorized to exchange, modify, or terminate timber sale contracts released under ?'/ 1/5
this section, and to provide compensation [need proper phrasing] from the timber salvage u_/"%d}/
fund not to exceed a cumulative total of $100,000,000, in cases where the Secretary in his

discretion finds that the action: (1) is authorized under original contract terms, or (2) is /(‘/0/
necessary to avoid substantial damage to the environment or public resources.” \ \ A

d. "If for any reason": Currently, Section 2001(k)(3) requires the Secretary to provide
replacement timber of like volume, kind and value "if for any reason" a sale cannot be

released and completed[.]" While the only affirmative defense to the release of a sale is the

"known to be nesting" provision of Section 2001(k)(2), there are cases of physical -\)-\
impossibility and there may be other circumstances beyond the agencies' control which could *
arguably require the agencies to offer replacement timber under this provision. This creates

a further unanticipated burden on the agencies to provide scarce replacement timber

(particularly under the district court's possible interpretation covering pre-FY90 sales.) c

was not anticipated in the Forest Plan, we need to be able to adjust the original Plan, taking these new sales into
account,@herwise the court-approved balance will be upset.

! 7



Accordingly, our proposal would limit the government's obligation to provide alternative
timber. There are two options: a) limit the replacement requirement to sales that cannot be
released due to murrelets; or b) change it from a requirement to an authority, at the
Secretary’s discretion, to offer replacement timber.

2 Mitieation of D Caused By the 2

‘"Known to be nesting'': The only exception to the release of sales mandated in Section
2001(k) is for sale units in ‘which threatened or endangered bird species are "known to be
nesting." There are a few northern spotted owl nests in sale areas, but the controversy
regarding this issue revolves around a number of sales that contain marbled murrelet breeding
habitat.

While there was disagreement between Congress and the Administration about the definition
of "known to be nesting" during the legislative debate, no statutory definition was ultimately
adopted. Congress rejected our proposed definition, but was unable to include language
endorsing the industry view, apparently because of opposition from members. Some in
Congress will argue that our proposed amendment is an effort to win on an issue we lost
during negotiations. It is more accurate, however, to say that neither side won, and both
sides, in this sense, preserved their arguments.

Industry plaintiffs are suing the land management agencies at present to force the agencies to
use a very narrow definition of "known to be nesting." The land management agencies are
relying on the best scientific protocol for determining where murrelets are "known to be
nesting." A court ruling for the industry interpretation would probably require the
Administration to release all but one or two of the 56 sales that the Administration has
withheld under our interpretation of the act.

Our proposal replaces the phrase “known to be nesting” with “known to be occupying a forest
unit, for nesting or breeding purposes, as determined by scientifically recognized principles,
including in the case of the marbled murralet, the Pacific Seabird Group Protocol.” \’ﬁ

We estimate that the cost of this legislation will fall within a range, not exceeding $[100] /(/;,*/
million. Legislative language regarding the administrative tools (buy-back authority, timber v
exchanges, sale modification and termination) could be added to the reconciliation bill as

mandatory spending. Legislative language amending or repealing the substantive provisions

of the rescissions act would most likely need to be added to a different vehicle, such as the

Interior appropriations bill.



N\

DRAFT (8:30 P.M. November 17, 1995)

MEMORANDUM FOR LEON PANETTA
FROM: HAROLD ICKES

RE: A LEGISLATIVE REMEDY FOR THE TIMBER PROGRAM

L Introduction and Summary

This memo requests your approval to seek specific legislation amending some of the old-
growth logging provisions of the rescissions act signed earlier this year. The attached
document provides background information and additional detail on the proposed legislation.

The rescissions act contains logging-related provisions that, for the most part, govern salvage
timber sales. In general, those provisions were changed during negotiations on the bill in a
way that makes it possible for us to manage the salvage sales in compliance with
environmental laws.

Other provisions, however, are very troublesome. These apply to sales of environmentally
sensitive old-growth timber in Oregon and Washington and, in another section, address the
President's Northwest Forest Plan. We are in litigation on most old-growth provisions of the
rescissions act. Initial rulings have been adverse to our understandings of the act and have
expanded the coverage of these old-growth provisions to force release of twice the timber
volume we originally agreed to. Industry lawyers are pushing for still more. We face the
prospect of serious environmental problems and possible injunctions against further sales
under the Forest Plan.

The statement issued by the President on October 28th in response to an adverse court ruling
states:

"My Administration’s agreement with the Congress on this issue was
significantly different from the interpretation upheld this week by the courts.

We agreed that the Administration would not have to violate our standards and
guidelines for our Forest Plan and for forest management in general, but only
speed up sales that met those standards. We do not believe that this extreme
expansion of ancient timber sales was authorized by the 1995 Rescission Act.
My Administration will actively pursue a legislative remedy to correct this
extreme result.”

11. Discussion



We recommend a legislative package, the specific provisions of which fall into three general
categories relevant to possible negotiations with Congress. The categories and provisions are
the following:

. Old-growth sales should be limited to '"318 sales”. We understood the bill to
require release only of sales issued pursuant to section 318 of the FY 1990 Interior
appropriations act. The court interpreted the provision to require release of all sales
ever offered in the geographic area described in section 318 -- all of Oregon and
Washington -- more than doubling the volume of harvest.

Our proposal would delete the language in 2001(k) that refers to geographic units and

would provide for the release of "all timber sale contracts offered in Fiscal Year 1990

under the authority of, and in compliance with, Section 318;0of Public Law 101-121

103 Stat. 745)." er

( ) ( b) }{uva‘mT
. The Northwest Forest Plan should be protected. We understood that Congress

intended that the Forest Plan itself would remain in force and that sales that met its

criteria would be implemented expeditiously. The timber industry’s lawyer is arguing

that the rescissions act overrides the Forest Plan and directs us to offer sales without

regard to environmental effects. That would undermine the Forest Plan and could lead

to new injunctions.

Our proposal will make changes in two sections in order to protect the Forest Plan. In
2001(d), we would delete the language that refers to geographic units (as we would
also do in 2001(k) above) and provide that the Secretary shall expeditiously prepare
timber sale contracts "allowed under and consistent with the standards and guidelines
specified in" the Forest Plan. In 2001(1), we would strike language that prevents us
from making changes to the Forest Plan to account for the old growth sales released
under this law.

. The Administration needs buyout and replacement authority and funding. The
Departments of the Interior and Agriculture need the authority to werk-withpurchasers—
in-erder-to'modify or buy out problematic contracts, or provide replacement timber.

This authorization would include the authority to reach a voluntary agreement with the
holder of the contract, under which the holder accepts substitute timber or money, as
well as the authority to unilaterally buy back part or all of a sale that would have

2 _ significant environmental effects. We recommend seeking authority that is eensistent

with the standard contract provisions of the Forest Service’s timber contracts.
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Our proposal is to add legislative language such as: fThe Secretaries of Agriculture
and the Interior are authorized to exchange modify, or terminate tlmber sale contracts

where the Secretary in his dlscretlon ﬁnds that the actlon (1) is authonzed under
original contract terms,or (2) is necessary to avoid substantial damage to the

environment OW sources.”
a
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. The Administration should not be required to release old-growth sales where bird
species listed under the Endangered Species Act are nesting or breeding. We are
in litigation with the timber industry about which standard to apply in determining
whether bird species listed under the Endangered Species Act are "known to be
nesting" in a particular forest area. In those areas, the act prohibits release of the old
growth sales. We take a view of the restriction that is broader, more fully sustained
by accepted science, and more protective than that supported by the timber industry

and by some in Congress. m/
Our proposal replaces the phrase “known to be nesting” with “known to be/occupy' yTET

a forest unit, for nesting or breeding purposes, as determined by scientifically
recognized principles, including in the case of the marbled murralet, the Pacific
Seabird Group Protocol.”

. The Government's obligation to provide replacement timber should be defined
narrowly. The current statute imposes an obligation on the government to provide
alternative timber if an old growth (*“318") sale cannot be released either because the
sale would threaten a bird species or “for any reason.” We may not have sufficient
timber to meet our obligations under this provision, given the number of sales that will
threaten marbled murralets and the number that have subsequently been reconfigured
and are now physically impossible to release.

Accordingly, our proposal would limit the government's obligation to provide
alternative timber. There are two options: a) limit the replacement requirement to
sales that cannot be released due to murralets; or b) change it from a requirement to
an authority, at the Secretary’s discretion, to offer replacement timber.

Initial contacts with key members of Congress who supported the logging provisions suggest
some receptivity to new legislation, provided it is tailored narrowly. Other, pro-environment
members would support broader changes. Our chances of success with respect to any of the
amendments are unknown at present. The Department of Justice has raised concerns about
potential adverse consequences for us in pending litigation if Congress rejects some of the
legislative changes.



III.  Legislative Vehicles

It is our recommendation that the funding authorization for buyouts and the associated
legislation for the “administrative tools” should be sought on the reconciliation bill. That
vehicle can authorize mandatory spending from the salvage fund, so the spending does not
fall under the discretionary spending caps. That bill will also have the capacity to cover the
paygo cost of $100 million, although this would reduce the total deficit reduction of the bill
by that amount. '

The other legislative language changes, however, must go on some other bill because they
would violate the Byrd rule. We recommend the Interior Appropriations Bill because this

problem arose on an appropriations bill (the rescissions bill) and because the Northwest
Members are in significant leadership roles on the Committee. '

IV.  Recommendation
We recommend that you and/or other senior White House staff consult with appropriate
“Members of Congress and begin an effort to secure enactment of these changes on the most

appropriate legislative vehicle(s). We also recommend that appropriate communications staff
be directed to prepare materials explaining this effort.
V.  Action

AGREE

DISAGREE

DISCUSS

Attachments
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November 16, 1995

MEMORANDUM FOR LEON PANETTA
FROM? HAROLD ICKES

RE} TIMBER LEGISLATION

L Introduction and Summary

This memo requests your approval to seek specific legislation amending some of the old-
growth logging provisions of the rescissions act signed earlier this year. The attached
document provides background information and additional detail on the proposed legislation.

The rescissions act contains logging-related provisions that, for the most part, govern salvage
timber sales. { But, in addition, some provisions apply to sales of environmentally sensitive
old-growth timber in Oregon and Washington and others address the President's Northwest
Forest Plan. We are in litigation on most old-growth provisions of the rescissions act.

Initial rulings have been adverse to our interpretations and have expanded the coverage of
these old-growth provisions (the “section 318 sales™) to force release of twice the timber
volume we originally agreed to. Industry lawyers are pushing for still more. We face the
prospect of serious environmental problems and possible invalidation of the Forest Plan which
would produce an injunction barring any further timber sales in the Forest Plan area.

The statement issued by the President on October 28th in response to a adverse court ruling
reads, in relevant part:
"My Administration's agreement with the Congress on this issue was
significantly different from the interpretation upheld this week by the courts.
We agreed that the Administration would not have to violate our_standards and
guidelines for our Forest Plan and for forest managemem@t only
speed up sales that met those standards. We do not believe that this ex[tr/emne
expansion of ancient timber sales was authorized by the 1995 Rescission Act.

My Administration will actively pursue a legislative remedy to correct this
extreme result."

II. Discussion

We recommend a legislative package, the specific provisions of which fall into three general
categories relevant to possible negotiations with Congress. The categories and provisions are
the following:

. Old-growth sales should be limited to '"pure-318" sales. We understood section
2001(k) to require release only of sales issued pursuant to section 318 of the FY 1990
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Interior appropriatigns act. The court interpreted. the provision to require release of all
sales ever offered 4 Oregon and Washmgtox}\ more than doubligg the

volume of harvest. L WNoica €A
Our proposal would delete the language in 2001(k) that refers to geographic units and

would provide for the release of "all timber sale contracts offered in Fiscal Yearplh—

$1989-and’ 1990Funder the authority of, and in compliance with, Section 318Lof
Public Law 101-121 (103 Stat. 745)."

The Northwest Forest Plan should remain in force and be shielded from
litigation. We understood that Congress intended to ensure that no party could
challenge the legality of individual timber sales under the Forest Plan, and that the
Forest Plan itself would remain in force. The timber industry is arguing that the

threaten to cause environmental damage that undermines the Plan.

Our proposal will make changes in both 2001(d) and 2001(1) in order to protect the

Forest Plan. In 2001(d), we will delete the language that refers to geographic units (as

we are also doing in 2001(k) -- see above) and provide that the Secretary shall
expeditiously prepare timber sale contracts "allowed under and consistent with the
standards and guidelines specified in" the Forest Plan. In 2001(1), we will strike
language that prevents us from making changes to the Forest Plan to account for other
sales required to be released.

The Government's obligation to provide replacement timber should be defined ]
narrowly. [Not yet agreed internally]

the 3

The Administration should have authority and funding to work with purchasers
of sales released under the rescissions act in-order to modify or buy out
problematic contracts, or provnde replacement trmber where avallable We
recommend see ;

sent-raed—bﬂmpowenng the Secretary, in certam circ to terminate ify;
or exchange timber sale contracts. ( This authority”carrigs with it the authority to reach

a voluntary agreement with the holder of the contract,’under which the holder accepts
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. The Administration should not be required to release for harvest old-growth sales
where bird species listed under the Endangered Species Act are nesting or
breeding. We are in litigation with the timber industry about which standard to apply
in determining whether bird species listed under the Endangered Species Act are
"known to be nesting" in a particular forest area. We take a view that is broader,
more fully sustained by accepted science, and more protective than that supported by
the timber industry and some in Congress.[~ Our proposal will prohibit release when a
threatened bird species is known to be pying a unit, for nesting or breeding
purposes, as determined by "scientifically recognized principles, including in the case

of the marbled murrolet, the Pacific Seabird Group Protocol." dé=ray-be-that-we-will—

p ) AR .: z LRE—-GH 0 ) QCa10% 2

Initial contacts with key members of Congress who supported the logging provisions suggest A
some receptivity to new legislation, provided it is tailored narrowly. Other/pro-environment >
members would suppo‘l;'tnl};gader changes. Our chances of success with respect to any of the
amendments are unknown/ at present, and the Department of Justice has raised concerns about

adverse consequences for us in pending litigation if Congress rejects some of the legislative

changes.

IMI. Recommendation

We recommend that you direct staff to attempt to secure enactment of the foregoing
amendatory language on the most appropriate legislative vehicle(s). We recommend also that
appropriate communications staff be directed to prepare materials explaining this effort.
IV.  Action

AGREE

DISAGREE

DISCUSS

attachments



November 17, 1995
MEMORANDUM FOR LEON PANETTA
FROM HAROLD ICKES

RE TIMBER LEGISLATION

‘1. Introduction and Summary

This memo provides background information for the proposed legislative amendments to the
old-growth logging provisions of the 1995 rescissions act signed earlier this year.

The memo first summarizes three serious disputes arising from the rescissions act and then
details the adverse effects these disputes have generated or are expected to produce. The
final section of this memo describes proposed legislation.

The rescissions act contains logging-related provisions that, for the most part, govern salvage
timber sales. But, in addition, some provisions apply to sales of environmentally sensitive
old-growth timber in Oregon and Washington and others address the President's Northwest
Forest Plan, which is the Administration's plan for logging old-growth and other timber on
federal forests within the range of the northern spotted owl--areas generally west of the crest
of the Cascade mountains in Oregon, Washington and portions of northern California.

Negotiations with Congress over the bill focussed largely on issues related to salvage sales
and most, though not all, of the major problems with those portions were resolved. Far less
progress was made in improving those provisions related to harvest of old-growth timber or
the Forest Plan. Because of genuine misunderstandings, as well as some disagreements that
we did not resolve during negotiations, we now face two serious disputes with the timber
industry concerning the old-growth provisions and we expect additional disagreements over
the Forest Plan-related provisions.

We are in litigation on most old-growth logging provisions of the rescissions act. Initial
rulings have been adverse to our understanding of the legislation. We face the prospect of:

. serious environmental problems;

. possible invalidation of the Forest Plan (which could likely result in an injunction
barring further timber sales in the Forest Plan area);

. additional damage to the economic interests of the sport and commercial fishing
sectors; and ‘

. derailment of major Administration initiatives aimed at helping private and state

landowners in the Northwest comply with the Endangered Species Act.
a. Issues in Dispute

On September 13, 1995, Judge Michael Hogan of the federal district court in Eugene, Oregon,



ruled against the Administration on a key issue related to logging of old-growth timber: the
scope of "section 318" timber sales, described in section 1, below. Judge Hogan is expected
to rule again soon, perhaps this week, against our position on an additional issue: the method
of determining where endangered birds are nesting, discussed in section 2, below. In
addition, we expect a third dispute to arise soon on the question whether specific rescission
act provisions implicitly override the Forest Plan. This issue is discussed in section 3, below.

1. Geographic and Temporal Scope of Section 318 Sales

Our understanding of section 2001(k) of the rescissions act was that it required release of old-
growth sales offered under the authority of section 318 of the FY1990 Interior appropriations
act, but held up from release for harvest (generally because of serious environmental
problems). Because section 318 was a one-year rider on an appropriations bill, there was a
limited number of readily identifiable sales that were offered under its authority. Based on
this understanding, we expected to and have in fact released 130 million board feet of timber,
through approximately 28 sales.’

The industry challenged this interpretation as too narrow. The district court agreed, and
found that the new law required us to release not only the "pure 318" sales as we expected,
but all timber sales in Oregon and Washington offered but not released prior to the date of
the signing of the rescissions act. According to Judge Hogan, any sale in Oregon and
Washington, whether offered under 318 or not, west side or east side, had to be released,
because these states are areas covered by section 318.

This ruling, on the so-called "geographic and temporal scope" issue, has already required us
to release 46 additional sales, representing an additional 175 million board feet. It has the
potential to require us to release approximately 265 million board feet more, if Judge Hogan
decides, as is expected, that timber sales offered before the passage of section 318 in 1989
located in areas covered by section 318, also must be released.’

2. "Known to be Nesting"

! Over 4.4 billion board feet of section 318 old-growth sales had been released prior to enactment of the
rescissions act. The remaining sales that had not been released generally had serious environmental problems.
The BLM and Forest Service were working with the buyers to modify, place new conditions on, or find
mitigation for these problematic sales. Section 2001(k), even under our interpretation, required release of the
remaining "offered-but-not-released" sales on their original problematic terms, without modifications required to
meet the standards of the Forest Plan. Administration negotiators understood that release of these sales posed a
risk to the Forest Plan, but most believed that the Plan would not be fatally undermined.

2 Most of this pre-FY 90 volume was offered, but never sold. The original "sale” no longer exists in any
normal sense of the concept. However, the Forest Service, BLM and Justice Department understand the district
court's order to require us to identify and report to the court all such "sales." It is not known whether the court
will order us to release these "sales.” Clearly, it would be very problematic to do so for administrative and
practical reasons, and because of the possible volume and environmental sensitivity of the timber in question.

2



The second major dispute is also before Judge Hogan and involves the "known to be nesting"
issue. This dispute is about which standard to apply in determining whether bird species
listed under the Endangered Species Act are "known to be nesting" in a particular forest area.
The timber industry and some members of Congress would insist on physical evidence of
nesting, such as discovery of a nest. In contrast, we take a view that is broader, more fully
sustained by accepted science, and more protective of endangered birds because it relies on
evidence other than solely the presence of nests.’

Section 318 sales where birds are "known to be nesting" are exempted from the general
mandate that they be released, although we are obliged to find replacement timber. If we lose
this dispute we would be required to release for harvest approximately 248 million board feet
in 56 sales.* Defeat on this issue and the resulting logging of key habitat areas would have a
devastating effect on murrelet populations in Oregon, and harm populations elsewhere. In
addition, it would likely result in an injunction nullifying the Forest Plan.

3. Override of the Forest Plan

In addition to these issues, the timber industry's principal attorney involved in rescissions act
litigation recently stated in court his view that sections 2001(d) and (1) of the rescissions act
override the environmental, harvest volume, and other criteria in the Forest Plan and require
expedited release of sales from forests in areas covered by the Forest Plan. Although this
issue is not squarely in litigation now, it may soon be, and could lead to significant adverse
environmental consequences.

S‘)
b. Adverse Effects Expected 4@ ‘

The volume of old-growth timber required to be cut under the rescissions act may £xceed our 2l
expectations by 440-690 million board feet -- an amount roughly equivalent to ope-half year's {V\
harvest under the President's Forest Plan. Moreover, approximately half of @ 690 = WA P
million board foot old-growth harvest would apparently come from within "Late Successional UMF
Reserves," areas designated under the Forest Plan to be generally set aside from commercial OL »
harvest operations. l/‘-"’q

3 The Administration position on this issue relies on use of a scientific protocol that infers nesting activity

from observation of other behavior. The industry argues that we should rely solely on physical evidence of .l T
nesting -- a virtual impossibility because of these birds' unusual behavior. The murrelet has developed evasive 4 .
characteristics and behavior to avoid predators while breeding in the forests. During the nesting season it is (/VJ\

often secretive, has cryptic coloration, does not build a nest, lays its eggs and raises its young on tree limbs
more than a hundred feet up in the forest canopy, and avoids activity during daylight hours. The murrelet was
the last North American bird to have its nesting habits identified, and since first discovered in the mid-1970's,
only 70 nests have ever been sighted.

4 The rescissions act requires the Administration to identify "replacement” timber for timber withheld
because of the presence of listed birds. Thus, the key issue here is not the volume, per se, but the location and
habitat value of the timber to be cut.
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The environmental effects of the expanded interpretations sought by the timber industry (and
thus far sustained by the courts) include adverse impacts on threatened and endangered Snake
River salmon and coastal salmon and trout proposed for listing, and on two listed bird
species, the northern spotted owl and marbled murrelet. Given these impacts, it is likely that
a second Northwest federal district court judge, William Dwyer, will issue an injunction
against- further logging under the Forest Plan -- derailing a major presidential initiative and
returning the region to the court-imposed gridlock created during the Reagan and Bush
administration. Several other Administrative initiatives to provide relief to private and state

" landowners under the Endangered Species Act could be at risk if these sales are released.’

II. islati (5

The President has publicly announced that he will propose a legislative solution to these
problems. He affirmed his intent to seek legislation when he met with the Green Group
representatives last week.

The legislative approach we recommend was developed through extensive consultation with
White House, EOP, and agency representatives. The group considered six principal options,
summarized and discussed in terms of Pros and Cons in Attachment A. The recommended

5 Section 4(d) of the Endangered Species Act provides the Secretary of the Interior with broad regulatory

authority to issue protective regulations for threatened species like the northern spotted owl. Current ESA
regulations prohibit the "take" of spotted owls across millions of acres of non-Federal forest land in the Pacific
Northwest. Because of the protections in the Forest Plan, President Clinton was able to direct Secretary Babbitt
to issue a section 4(d) rule to ease spotted owl incidental take restrictions for over 4.5 million acres of non-
federal lands in Washington and California. This rule is not yet final. Oregon is developing its own 4(d) rule,
which is not yet submitted to Interior. If the Forest Plan is invalidated, the basis for providing relief to non-
federal landowners would be eliminated.

The second major Administration ESA reform initiative in the Northwest involves negotiation of Habitat
Conservation Plans (HCPs) with major timberland owners under Section 10(a) of the ESA. In exchange for a
commitment to integrate listed species conservation into land use practices, an HCP permittee will be authorized
to incidentally take certain listed species (e.g., marbled murrelets, spotted owls) over the course of long-term
land use activities. Because of the Forest Plan, the Administration has been able to take a very flexible
approach to developing HCPs with large timberland owners. Four HCPs covering 740,000 acres of land are in
place, 11 more are in negotiation, representing an additional 6.7 million acres. If the Forest Plan falters, or if
the broad definition of 2001(k) prevails and a large incremental volume of old-growth is cut, Interior's authority
to authorize further incidental take of murrelets or owls through HCPs would be virtually eliminated. Existing
HCPs, such as the Elliott State Forest HCP in Oregon, would be subject to challenge.

Because of the adverse impacts caused by rescissions act logging on listed salmon and trout species that occur in
Oregon, Washington, Idaho, and Montana, activities that cause additional harm to those species, such as

logging, mining, grazing and other uses of forest land in Montana, Idaho, eastern Oregon, and eastern
Washington, may be enjoined. Litigation has been filed by environmentalists to invalidate forest plans (and,
thus, activities under those plans) in these areas because of the impacts of the rescissions act logging. In Ninth
Circuit and Supreme Court rulings earlier this year, similar litigation was turned back only because, at that time,
the Forest Plan and other protective measures were in effect.

4
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course, Option 3, lies between the broadest possible course, most favored by the
environmental community, and the narrowest course, likely to be favored by Congress. It is
targeted narrowly at the most problematic features of the rescissions act.

The prospect for success with Congress is not yet clear. The Administration has not begun
negotiations, but staff have had informal contacts. Congressman Dicks, Senator Hatfield, and
Senator Gorton are reported to be willing to discuss a "very narrow" approach. We received
a largely negative letter from some key lawmakers, responding to the President's statement
announcing his plan to seek legislation (Attachment B). Conversely, other members filed an
amicus brief with the Ninth Circuit in support of the Administration's position on the
"geographic and temporal scope" issue.

Much of Option 3 represents a restoration or clarification of the “deal” we believed we
attained with Congress when the rescissions act was negotiated. In this regard, the decision
to seek new, amendatory legislation is less vulnerable to denunciation as a “flip-flop.” Some
other features of Option 3, however, reflect administrative measures that differ from or
supplement the original "deal."

On balance, we believe we can reasonably defend this approach as an effort to reverse or
prevent judicial decisions based on misunderstanding of lawmakers' intent, remedy on-the-
ground environmental problems, and limit major windfalls in the form of damage payments or
other compensation to unintended and unwarranted beneficiaries.

Option 3 does not apply to “salvage” logging, which would continue to be governed by the
rescissions act, the President’s directive, and the interagency agreement. The legislation we
recommend can be broken into three general categories relevant to possible negotiations with
Congress:

. Amendments to restore our original agreement with Congress;
. Amendments to give us tools to fix environmental problems created by the
Act; and ,
. Amendments to resolve issues left in disagreement with Congress.
- a. Amendments to Restore our Original Agreement with Congress
1. Geographic and temporal scope of 318" sales: This amendment

fixes the misunderstanding embedded in section 2001(k) of the rescissions act; While we
understood section 2001(k) to require the release of specific old-growth sales that were
offered under the provisions of Section 318, a rider attached to the Fiscal Year 1990 Interior
and Related Agencies appropriations bill, Judge Hogan ruled in NFRC v. Glickman that all
timber sales on Forest Service and BLM lands in the geographic area covered by section 318
(essentially all of Oregon and Washington) must be released, regardless whether the sales



were originally offered under section 318.° This interpretation more than doubled the number
of board feet we believed we were required to release under 2001(k), threatening to cause
environmental harm and to undermine the Northwest Forest Plan.

The proposed amendment would conform the legislation to our original understanding of the
geographic and temporal scope of this provision. This amendment would have no effect on
sales that we have already released (although another amendment, discussed below, would
give us administrative tools to reduce or prevent damage from such sales). The practical
effect of this change would be to prevent release of sales that had been withdrawn (for
environmental or other reasons) prior to the passage of section 318, as well as clarifying that
certain other sales currently in dispute do not fall within the parameters of this legislation
unless they were truly section 318 sales.

Our proposal would delete the language in 2001(k) that refers to geographic units and would
provide for the release of "all timber sale contracts offered in Fiscal Year 1990 under the w
authority of, and in compliance with, Section 318 of Public Law 101-121 (103 Stat. 745)." (b

2. Protecting the President's Forest Plan: The President's Forest Plan was
discussed during negotiations with Congress. Our understanding of Congress' intent
(articulated by Senators Gorton and Hatfield) was that the logging provisions of the
rescissions act would enable us to release timber sales while upholding environmental law and
policy. The attorney representing industry plaintiffs in most of the litigation falling under
section 2001(k), however, has signaled his belief that Congress specifically overrode the
Forest Plan in sections 2001(d) of the rescissions act. Under the industry’s apparent
interpretation of the act, section 2001(d) may require expedited release--with no
environmental standards whatsoever--of timber sales throughout Oregon, Washington, and -
Northern California (including areas not covered by the Forest Plan). We expect the industry

A l
to litigate this issue soon. K_______,_,_____ ﬁ&dj: 0740 7

\
For a different reason, section 2001(1) also may pose a threat to the Forest Plan. This section (ﬂ/A
specifically prohibits the Administration from revising or amending the Plan prior to
December 1996--even to take into the account changes in environmental conditions caused by
logging of old-growth timber mandated by section 2001(k). Given the expansive way in
which 2001(k) has been interpreted and the unexpectedly large quantities of old-growth
timber it releases, this prohibition puts the Forest Plan at serious risk of being overturned by

¢ The injunction issued by Judge Hogan requires the release of all timber sales in the geographic area
after the expiration of section 318 to the date of the signing of the rescissions act. By contrast, Judge Hogan’s
declaratory judgment covers all timber sales offered by the Forest Service and BLM on these lands prior to
enactment of the rescissions act, whether offered prior to the passage of section 318, offered pursuant to section
318, or offered past the date of section 318's effectiveness. Purchasers of sales that did not proceed for
environmental or other reasons prior to the passage of section 318 are now coming forward to claim rights to
such sales. These and other claimants appear to be in a position to receive significant and unwarranted windfall
benefits under the district court’s expansive interpretation of the rescissions act, rasining both cost and public
interest concerns.
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the courts.’

Our proposal will make changes in two sections in order to protect the Forest Plan. In
2001(d), we would delete the language that refers to geographic units (as we would also do in
2001(k) above) and provide that the Secretary shall expeditiously prepare timber sale

contracts "allowed under and consistent with the standards and guidelines specified in" the
Forest Plan. In 2001(1), we would strike language that prevents us from making changes to
the Forest Plan to account for the old growth sales released under this law.

b. Amendments to Give Us Tools to Fix Environmental Problems
Created by the Act

1. Buyout, Modification, Termination Authority and Funding: The
government has already released certain environmentally problematic timber sales under
section 2001(k), and in the future may have to release more. Thus, in order to protect the
environment and the President's Forest Plan, it is necessary to create some tools that allow us
to mitigate some of that damage.

The Departments of the Interior and Agriculture need the authority to work with purchasers in
order to modify or buy out problematic contracts, or provide replacement timber. This
authorization would include the authority to reach a voluntary agreement with the holder of
the contract, under which the holder accepts substitute timber or money, as well as the
authority to unilaterally buy back part or all of a sale that would have significant
environmental effects. We recommend seeking authority that is consistent with the standard
contract provisions of the Forest Service’s timber contracts.

Our proposal is to add legislative language such as: “The Secretaries of Agriculture and the
Interior are authorized to exchange, modify, or terminate timber sale contracts released under
this section, and to provide compensation [need proper phrasing] from the timber salvage
fund not to exceed a cumulative total of $100,000,000, in cases where the Secretary in his
discretion finds that the action: (1) is authorized under original contract terms, or (2) is
necessary to avoid substantial damage to the environment or public resources.”

2. "If for any reason'': Currently, Section 2001(k)(3) requires the Secretary to provide
replacement timber of like volume, kind and value "if for any reason" a sale cannot be
released and completed[.]" While the only affirmative defense to the release of a sale is the
"known to be nesting" provision of Section 2001(k)(2), there are cases of physical
impossibility and there may be other circumstances beyond the agencies' control which could

7 The Forest Plan was found by the court to be in compliance with environmental laws because it

allowed harvest in certain arcas pursuant to certain standards, and barred cutting in other areas, creating a
sustainable balance of cutting and preservation. If we are required to cut nearly one-half billion board feet that
was not gnticipated in the Forest Plan, we need to be able to adjust the original Plan, taking these new sales into
account';@herwise the court-approved balance will be upset.
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arguably require the agencies to offer replacement timber under this provision. This creates
a further unanticipated burden on the agencies to provide scarce replacement timber
(particularly under the district court's possible interpretation covering pre-FY90 sales.) -

Accordingly, our proposal would limit the government's obligation to provide alternative
timber. There -are two options: a) limit the replacement requirement to sales that cannot be
released due to murrelets; or b) change it from a requirement to an authority, at the
Secretary’s discretion, to offer replacement timber.

c. Amendments to Resolve Issues Left in Disagreement with Congress.

"Known to be nesting': The only exception to the release of sales mandated in Section
2001(k) is for sale units in which threatened or endangered bird species are "known to be
nesting." There are a few northern spotted owl nests in sale areas, but the controversy
regarding this issue revolves around a number of sales that contain marbled murrelet breeding
habitat.

While there was disagreement between Congress and the Administration about the definition
of "known to be nesting" during the legislative debate, no statutory definition was ultimately
adopted. Congress rejected our proposed definition, but was unable to include language
endorsing the industry view, apparently because of opposition from members. Some in
Congress will argue that our proposed amendment is an effort to win on an issue we lost
during negotiations. It is more accurate, however, to say that neither side won, and both
sides, in this sense, preserved their arguments.

Industry plaintiffs are suing the land management agencies at present to force the agencies to
use a very narrow definition of "known to be nesting." The land management agencies are
relying on the best scientific protocol for determining where murrelets are "known to be

" nesting." A court ruling for the industry interpretation would probably require the
Administration to release all but one or two of the 56 sales that the Administration has
withheld under our interpretation of the act.

Our proposal replaces the phrase “known to be nesting” with “known to be occupying a forest
unit, for nesting or breeding purposes, as determined by scientifically recognized principles,
‘including in the case of the marbled murrelet, the Pacific Seabird Group Protocol.”

III.  Cost of the Legislative Package

We estimate that the cost of this legislation will fall within a range, not exceeding $[100]
million.

IV.  Legislative Vehicles

It is our recommendation that the funding authorization for buyouts and the associated



legislation for the “administrative tools” should be sought on the reconciliation bill. That
vehicle can authorize mandatory spending from the salvage fund, so the spending does not
fall under the discretionary spending caps. That bill will also have the capacity to cover the
paygo cost of [$100] million, although this would reduce the total deficit reduction of the bill
by that amount.

The other legislative language changes, however, must go on some other bill because they
would violate the Byrd rule. We recommend the Interior Appropriations Bill because this
problem arose on an appropriations bill (the rescissions bill) and because the Northwest
Members are in significant leadership roles on the Committee.

attachments
A - Summary of Legislative Options with Pros and Cons
B - November 6, 1995, Letter from Members of Congress



‘November 17, 1995
MEMORANDUM FOR LEON PANETTA
FROM HAROLD ICKES

RE TIMBER LEGISLATION

1. Introduction and Summary

This memo provides background information for the proposed legislative amendments to the
old-growth logging provisions of the 1995 rescissions act-signed earlier this year.

The memo first summarizes three serious disputes arising from the rescissions act and then
" details the adverse effects these disputes have generated or are expected to produce. The
final section of this memo describes proposed legislation.

The rescissions act contains logging-related provisions that, for the most part, govern salvage
timber sales. But, in addition, some provisions apply to sales of environmentally sensitive
old-growth timber in Oregon and Washington and others address the President’s Northwest
Forest Plan, which is the Administration’s plan for logging old-growth and other timber on
federal forests within the range of the northern spotted owl--areas generally west of the crest
of the Cascade mountains in Oregon, Washington and portions of northern California.

Negotiations with Congress over the bill focussed Iargely on issues related to salvage sales

and most, though not all, of the major problems with those portions were resolved. @
prowwmmmﬂm'm@MWMm or
the Forest Plan. Because of genuine misunderstandings, as well as some disagreements that
X we did not resolve during negotiations, we now face two serious disputes with the timber
§ industry concerning the old-growth provisions and we expect additional disagreements over
N |

the Forest Plan-related provisions.

We are in litigation on most old-growth logging provisions of the rescissions act. Initial
rulings have been adverse to our understanding of the legislation. We face the prospect of:

° serious environmental problems;
] possible invalidation of the Forest Plan (which could likely result in an injunction
" barring further timber sales in the Forest Plan area);
L additional damage to the economic interests of the sport and commercial fishing
sectors; and ,
° derailment of major Administration initiatives aimed at helping private and state

landowners in the Northwest comply with the Endangered Species Act.
a. Issues in Dispute

On September 13, 1995, Judge Michael Hogan of the federal district court in Eugene,



“

Oregon, ruled against the Administration on a key issue related to logging of old-growth
timber: the scope of "section 318" timber sales, described in section 1, below. Judge Hogan

‘is expected to rule again soon, perhaps this week, against our position on an additional issue:

the method of determining where endangered birds are nesting, discussed in section 2,

rescission act provizjgns implicitly override the Forest Plan. This issue is discussed in -

below. In addition, we expect a third dispute to arise soon on the question whether spew

o

section 3, below. \ f

1. Geographic and Temporal Scope of Section 318 Sales

" Our understanding of section 2001(k) of the rescissions act was that it required release of

old-growth sales offered under the authority of section 318 of the FY1990 Interior
appropriations act, but held up from release for harvest (generally because of serious
environmental problems). Because section 318 was a one-year rider on an appropriations
bill, there was a limited number of readily identifiable sales that were offered under its
authority. Based on this understanding, we expected to and have in fact released 130 million
board feet of timber, through approximately 28 sales.'

The industry challenged this interpretation as too narrow. The district court agreed, and
found that the new law required us to release not only the "pure 318" sales as we expected,
but all timber sales in Oregon and Washington offered but not released prior to the date of
the signing of the rescissions act. According to Judge Hogan, any sale in Oregon and
Washington, whether offered under 318 or not, west—s-ideef-easf-sidé\had to be released,
because these states are areas covered by section 318. _ (3] s/

Nhead afpen ik e JRE
This ruling, on the so-called Jgeographic and temporal scope" issue, has already required us
to release 46 additional saleg, representing an additional 175 million board feet. It has the
potential to require us to release approximatelillion board feet more, if Judge Hogan
decides, as is expected, that timber sales offered before the passage of section 318 in 1989
located in areas covered by section 318, also must be released.? '

! Over 4.4 billion board feet of section 318 old-growth sales had been released prior to enactment of the

* rescissions act. The remaining sales that had not been released generally had serious environmental problems.

The BLM and Forest Service were working with the buyers to modify, place new conditions on, or find
mitigation for these problematic sales. Section 2001(k), even under our interpretation, required release of the

. remaining "offered-but-not-released" sales on their original problematic terms, without modifications required to

meet the standards of the Forest Plan. Administration negotiators understood that release of these sales posed a
risk to the Forest Plan, but most believed that the Plan would not be fatally undermined.

2 Most of this pre-FY 90 volume was offered, but never sold. The original "sale” no longer exists in
any normal sense of the concept. However, the Forest Service, BLM and Justice Departtﬁent understand the
district court’s order to require us to identify and report to the court all such "sales.” It is not known whether
the court will order us to release these "sales.” Clearly, it would be very problematic to do so for
administrative and practical reasons, and because of the possible volume and environmental sensitivity of the
timber in question.
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The second mgoT dispute is efore Judge Hogan and involves the "known to be nesting”
issue. ThjsAli i #which standard to apply in determining whether bird species

aS discovery of a nest. In contrast, we take a view that is broader, more
fully sustaipéd by accepted science, and more protective of endangered birds because it relies
on evidefiCe other than solely the presence of nests.?

Section 318 sales where birds are "known to be nesting" are exempted from the general
mandate that they be released, although we are obliged to find replacement timb be we
lose this dispute we would be required to release for harvest approximately 248 million board
feet in 56 sales.* Defeat on this issue and the resulting logging of key habitat areas would
have a devastating effect on murrelet populations in Oregon, and harm populations
elsewhere. In addition, it would likely result in an injunction nullifying the Forest Plan.

3. Override of the Forest Plan

In addition to these issues, the timber industry’s principal attorney involved in rescissions act
litigation recently stated in court his view that sections 2001(d) S of the rescissions act
override the environmental, harvest volume, and other criteria in the Forest Plan and require
expedited release of sales from forests in areas covered by the Forest Plan. Although this
issue is not squarely in litigation now, it may soon be, and could lead to significant adverse
environmental consequences.

b. Adverse Effects Expected

The volume of o timber required to be cut under the rescissions act may exceed our
expectations by 1lion board feet -- an amount roughly equivalent tyne—h ’S
harvest under the President’s Forest Plan. Moreover, approximately half of this

million board foot old-growth harvest would apparently come from within "Late SucC

3 The Administration position on this issue relies on use of a scientific protocol that infers nesting activity
from observation of other behavior. The industry argues that we should rely solely on physical evidence of
nesting -- a virtual impossibility because of these birds’ unusual behavior. The murrelet has developed evasive
characteristics and behavior to avoid predators while breeding in the forests. During the nesting season it is
often secretive, has cryptic coloration, does not build a nest, lays its eggs and raises its young on tree limbs
more than a hundred feet up in the forest canopy, and avoids activity during daylight hours. The murrelet was
the last North American bird to have its nesting habits identified, and since first discovered in the mid-1970’s,
only 70 nests have ever been sighted.

4 The rescissions act requires the Administration to identify "replacement” timber for timber withheld
because of the presence of listed birds. Thus, the key issue here is not the volume, per se, but the location and
habitat value of the timber to be cut. ‘



The legislative approach we recommend was developed through extensive consultation with
White House, EOP, and agency representatives. The group considered six principal options,
" summarized and discussed in terms of Pros and Cons in Attachment A. The recommended
course, Option 3, lies between the broadest possible course, most favored by the
environmental community, and the narrowest course, likely to be favored by Congress. It is
targeted narrowly at the most problematic features of the rescissions act.

The prospect for success with Congress is not yet clear. The Administration has not begun
negotiations, but staff have had informal contacts. Congressman Dicks, Senator Hatfield,
and Senator Gorton are reported to be willing to discuss a "very narrow" approach. We
received a largely negative letter from some key lawmakers, responding to the President’s
statement announcing his plan to seek legislation (Attachment B). Conversely, other
members filed an amicus brief with the Ninth Circuit in support of the Administration’s
position on the "geographic and temporal scope” issue.

Much of Option 3 represents a restoration or clarification of the “deal” we believed we
attained with Congress when the rescissions act was negotiated. In this regard, the decision
to seek new, amendatory legislation is less vulnerable to denunciation as a “flip-flop.” Some
other features of Option 3, however, reflect administrative measures that differ from or

supplement the original "deal." / . %7? 7 \ éi

ance; i is approach s ar/ effort to reverse or
prevent judicial decisions based on mlsunderstandmg of lawmakers’ intent, remedy on- the- :
ground env1ronmental problemsk\ AT W eforrrofFdemage-pays
Or: and unwarranted beneﬁc1ar1e
_ ok

Option 3 does not apply to “salvage” logging, which would continue to be governed by the
rescissions act, the President’s directive, and the interagency agreement. The legislation we
recommend can be broken into three general categories relevant to possible negotiations with
Congress:

o Amendments to restore our original agreement with Congress;

° Amendments to give us tools to fix environmental problems created by the
Act; and

L Amendments to resolve issues left in disagreement with Congress.

a. Améndments to Restore our Original Agreement with Congress

1. Geographic and temporal scope of "318" sales: This amendment
ﬁxes the misunderstanding embedded in section 2001(k) of the rescissions acty, While we
understood section 2001(k) to require the release of specific old-growth sales that were
offered under the provisions of Section 318, a rider attached to the Fiscal Year 1990 Interior
and Related Agencies appropriations bill, Judge Hogan ruled in NFRC v. Glickman that all
timber sales on Forest Service and BLM lands in the geographic area covered by section 318



(essentially all of Oregon and Washington) must be released, regardless whether the sales
were originally offered under section 318.% This interpretation more than doubled the
number of board feet we believed we were required to release under 2001(k), threatening to
cause environmental harm and to undermine the Northwest Forest Plan.

The proposed amendment would conform the legislation to our original understanding of the
geographic and temporal scope of this provision. This amendment would have no effect on "b
sales that we have already released (although another amendment, discussed below, would ..}
give us administrative tools to reduce or prevent damage from such sales). TheW
effect of this change would be to prevent release of sales that had been withdrawn (for
envrronmental or other reasons) pnor to the passage of section 318 as-wel]._as_cla.u.fau-ng-that

Our proposal would delete the language in 2001(k) that refers to geographic units and would
provide for the release of "all timber sale contracts offered in Fiscal Year 1990 under the
authority of, and in compliance with, Section 318 of Public Law 101-121 (103 Stat. 745)."

2. Protecting the President’s Forest Plan: The President’s Forest Plan was
discussed during negotiations with Congress. Our understanding of Congress’ intent
(articulated by Senators Gorton and Hatfield) was that the logging provisions of the
rescissions act would enable us to release timber sales while upholding environmental law
and policy. The attorney representing industry plaintiffs in most of the litigation falling
under section 2001(k), however, has signaled his belief that Congress specifically overrode
the Forest Plan in sections 2001(d) of the rescissions act. Under the industry’s apparent
interpretation of the act, section 2001(d) may require expedited release--with no
environmental standards whatsoever--of trmber sales throughout Oregon, Washington, and

£ ¥ ; SfeEorestiiaghy We expect the

For a different reason, section 2001(1) also may pose a threat to the Forest Plan. This
section specifically prohibits the Administration from revising or amending the Plan prior to
December 1996--even to take into the account changes in environmental conditions caused by
logging of old-growth timber mandated by section 2001(k). Given the expansive way in
which 2001(k) has been interpreted and the unexpectedly large quantities of old-growth

afvoadu b

6 ﬂwﬁ&vfﬁdge Hoga.d requlr the release of all tlmber sales in the geographrc area
after the expiration of sectus)al te date-o It of-the-—reseissiOnNs a By-cox :
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deglaratory judgment covers(al tlmber sales offered by-the—Fureereme&aad—Bva on these lands pnor to C)?Zﬁ@ﬁf
enactment-of the rescissions-aetr-whether-offered-prior-to”the passage of section 318 oﬁfcred'puﬁu‘a'if'fo_mr f'a
3%@&1@@&@%&&% Purchasers of sales that d1d not proceed for
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timber it releases, this prohibition puts the Forest Plan at serious risk of being overturned by
the courts.’

Our proposal will make changes in two sections in_)ozd&e’ﬁnfm. In

2001(d), we would delete the language that refers to geographic units (as we would also do
M1 2001(k) above) and provide that the Secretary shall expeditiously prepare timber sale .
contracts "allowed under and consistent with the standards and guidelines specified in" the
Forest Plan. In 2001(1), we would strike language that prevents us from making changes to
the Forest Plan to account for the old growth sales released under this law.

b. Amendments to Give Us Tools to Fix Environmental Problems
Created by the Act

1. Buyout, Modification, Termination Authority and Funding: The
government has already released certain environmentally problematic timber sales under
section 2001(k), and in the future may have to release more. Thus, in order to protect the
environment and the President’s Forest Plan, it is necessary to create some tools that allow
us to mitigate some of that damage. '

We UF‘?LC( O\
The Departments of the Interigrand Agriculture need the authority to werle-w-ndm-puxcbaser/

irorder-te modify or buy out problematic contracts, or provide replacement timber. This
authorization would inclugé the authority to reach a voluntary agreement with the holder of
the contract, under which the holder accepts substitute timber or money, as well as the
authority to unilatera M buy back part or all of a sale that would have significant

. VAR
environmental effects e recommend seeking authority that is consistent with the standard
contract provisions of the Forest Service’s timber contracts.

S‘Ms? wd)

Our proposal is to add legislative language su /ﬁ “The Secretaries of Agriculture and the
Intenor are authorized to exchange, modlfy, or terminate t1mber sale contracts released under

fund-not-te-exceed mulative-totakof-$100 mcaseswheretheSecretarymhls
discretion finds that the actlon i 1 is authorlzed under original contract terms, or (2) is
necessary to avoid substantial damage to the environment or public resour: es
T omendien T woudd e ea qy\meu b aprve vieke Q.
2. "If for any reason": Currently, Section 2001(k)(3) requires thPﬂgecretary t prov1de 8&2\/“{(
replacement timber of like volume, kind and value "if for any reason" a sale cannot be Qien uol
released and completed[.]" While the only affirmative defense to the release of a sale is the . ,cee A
known to be nesting" provision of Section 2001(k)(2), there are cases of physical A oui d AR

tohald o Hl,00m

7 The Forest Plan was found by the court to be in compliance with environmental laws because it
allowed harvest in certain areas pursuant to certain standards, and barred cutting in other areas, creating a
sustainable balance of cutting and preservation. If we are required to cut nearly one-half billion board feet that
was not anticipated in the Forest Plan, we need to be able to adjust the ongmal Plan, taking these new sales into
account, otherwise the court-approved balance will be upset.

7



It is our recommendation that the funding authorization for buyouts and the associated
legislation for the “administrative tools” should be sought on the reconciliation bill. That
vehicle can authorize mandatory spending from the salvage fund, so the spending does not
fall under the discretionary spending caps. That bill will also have the capacity to cover the
paygo cost of [$100] million, although this would reduce the total deficit reduction of the bill
by that amount. - ‘

The other legislative language changes, however, must go on some other bill because they
would violate the Byrd rule. We recommend the Interior Appropriations Bill because this
problem arose on an appropriations bill (the rescissions bill) and because the Northwest
Members are in significant leadership roles on the Committee.

attachments
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ATTACHMENT A

SUMMARY OF LEGISLATIVE OPTIONS
(With staff recommendation - November 17, 1995)

Option 1.

Repeal entire timber rider (salvage, 318, and Forest Plan provisions [2001])
Secure discretionary authority to buy-back vested harvest rights under 2001(k)
Secure discretionary authority to exchange timber for harvest rights under 2001 (k)

Secure discretionary authority to terminate/modify (with compensation) timber harvest rights under
2001(k)

Pro:  Sends strongest, most favorable message to_environmentalists
Restores legal status quo ante .
Forestalls salvage-related controversies around country and eastside lmganon
Consistent with POTUS broad message on environment
Most protective of state and private timber land interests
Useful if congressional fix unlikely

Con:  Conflicts with agreement with congress on salvage and some 318 sales

Appears to be a flip-flop
Extremely unlikely to gain congressional support
Costly

Option 2.

Repeal all green timber sale provisions [2001(k)]

Repeal provisions applicable to Forest Plan to eliminate override interpretation [2001(d)&(1)]
Secure discretionary authority to buy-back vested harvest rights under 2001(k)

Secure discretionary authority to exchange timber for harvest rights under 2001(k)

'Secure discretionary authority to terminate/modify (with compensation) timber harvest rights under

2001(K)

Pro:  Sends strong, favorable message to environmentalists
Prevents release of additional problematic sales (nesting & non-318)
Prevents judicial interpretation that Forest Plan was overridden
Provides authorities to address released, unharvested problem sales
Consistent with POTUS broad message on environment
Protective of private/state timber land interests
Reduces risk of eastside litigation

Con:  Conflicts with agreement with congress on some 318 sales
Could appear to be a flip-flop
Difficult to gain congressional support
Does not eliminate all risk of new adverse mterpretattons
Costly



ATTACHMENT A

Option 3. (Staff Recommended Option)

Amend provnslons applicable to listed birds and non-318/Hogan sales to match our mterpretatlons of
“occupancy,” and temporal/geographic scope

Repeal provisions applicable to Forest Plan to eliminate override interpretation [2001(d)&(1)]

Secure discretionary authority to buy-back vested harvest rights under 2001(k)

Secure discretionary authority to exchange timber for harvest rights under 2001(k)

Secure discretionary authority to modify/terminate (with compensation) timber harvest rights under

2001(k)

Pro:  Sends largely favorable message to environmentalists
Prevents release of additional problematic sales (occupancy and pre-FY90)
Prevents judicial interpretation that Forest Plan was overriden
Provides authorities to address released, unharvested problem sales
Reduces risk of eastside litigation
Protective of private/state timber land interests
Most consistent with Administration view of agreement with congress

Con: - Difficult to gain congressional support
Narrower “fix” than may be desired by environmentalists
Does not eliminate all risk of unforeseen adverse interpretations
Could appear to be a flip-flop regarding listed birds
Costly

Option 4.

Amend provisions applicable to listed birds to match our interpretation

Repeal provisions applicable to Forest Plan to eliminate override interpretation [2001(d)&(1)]
Secure discretionary authority to buy-back vested harvest rights under 2001(k)

Secure discretionary authority to exchange timber for harvest rights under 2001 (k)

Secure discretionary authority to terminate/modify (with compensation) timber harvest rights under
2001(k)

Pro:  Prevents release of some additional problematic sales
Prevents judicial interpretation that Forest Plan was overridden
Provides authorities to address released, unharvested problem sales

' Con:  Does not resolve problems with pre-FY90 Hogan sales

Appears tepid to environmentalists

Little or no help reducing risk of eastside litigation or protecting private/state timber land
interests

Difficult to gain congressional support

Costly



ATTACHMENT A

. Option 5.

Repeal provisions applicable to Forest Plan to eliminate override interpretation [2001(d)&(1)]
Secure discretionary authority to buy-back vested harvest rights under 2001(k)

Secure discretionary authority to exchange timber for harvest rights under 2001(k)

Secure discretionary authority to terminate/modify (with compensation) timber harvest rights under
2001(k) : :

Pro:  Prevents judicial interpretation that Forest Plan was overridden
Provides authorities to address released, unharvested problem sales

Con:  Does not resolve problems with non-318 or listed bird sales
Environmentalists would condemn as inadequate
Little or no help reducing risk of eastside litigation or unforeseen adverse interpretations
Difficult to gain congressional support
Costly

Option 6.

] Secure discretionary authority to buy-back vested harvest rights

] Secure discretionary authority to exchange timber harvest rights

o Secure discretionary authority to terminate/modify (with compensation) timber harvest rights under
2001(k)

Pro:  Possible to win congressional support
Provides authorities to address released, unharvested problem sales

Con:  Environmentalists would condemn as inadequate
Speculative protection for Forest Plan, private/state timber land interests
Little or no help reducing risk of eastside litigation/unforeseen adverse interpretations
Does not eliminate controversy over non-318 and listed bird sales
Costly



ATTACHMENT A

Summary of Legislative Options (November 17, 1995)

Major Features

Strengths

Weaknesses

Repeal entire timber rider
Secure buy back, exchange and
modification authorities

Strongest, most favorable message
to environmentalists

Useful if congressional fix
unlikely

Appears to be a flip-flop
Extremely unlikely to gain
congressional support

Repeal all green timber and Forest
Plan provisions

Secure buy back, exchange and
modification authorities

Strong message to
environmentalists

Prevents release of problematic
sales and interpretation that Forest
Plan overridden

Conflicts with agreement with
congress on some 318 sales

Could appear to be a flip-flop
Difficult to gain congressional

support

Amend provisions applicable to listed
birds and non-318 sales to match our
interpretations

Repeal Forest Plan provisions

Secure buy back, exchange and
modification authorities

Favorable message to
environmentalists
Prevents release of problematic
sales and interpretation that Forest
Plan overridden -

STAFF RECOMMENDATION

Difficult to gain congressional

“support

Narrower “fix” than may be
desired by environmentalists

Amend provisions applicable to listed
birds to match our interpretation
Repeal Forest Plan provisions

Secure buy back, exchange and
modification authorities

Prevents release of some
problematic sales and
interpretation that Forest Plan
overridden

Appears tepid to environmentalists
Difficult to gain congressional

support

Repeal Forest Plan provisiohs
Secure buy back, exchange and
modification authorities

Prevents judicial interpretation .
that Forest Plan was overridden

Environmentalists would condemn
as inadequate
Difficult to gain congressional

support

Secure buy back, exchange and
modification authorities

Possible to win congressional

support

Environmentalists would condemn
as inadequate

FX TCl/tcj; November 17, 1993
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5'.' November 6, 1995
’ i
President William J. Clinton ‘
The ite House ' ' ' ‘
Washington, D.C. ;
€ . : I
: Dear President Cliaton: ' ' | 1

e read your statement of Saturday, Octoberjz& concerning the implemsantation c‘f !
Section 2001 of the FY 1995 funding rescission bill (PL 104-19) a mixture of bewilderment
and surprise. Section 2001 is the scction of the bill that deals with forest health activities and
directs the Secretaries of Intcrior and Agriculture to expedite some timber gales, as well as |
release others that have a‘mady been sold, and for which the government has outstanding

contract liability. ’ : '

Your Saturday statcmc#.t bewilders us for at least four reasons. First, you'assert that the
release of these sales does not comport with the agreément that the Administration and Co gress
laboriously negotiated conceming the implementation of this measure. Certainly, the direction in
Section 2001 (k) to release these sales "notwithstanding any| other provision of law™ is not
difficult to translate into execqytive action. Moreover, during negotiations ypur negotiators Jsked
for, and were giyen, a list of tiie kinds of sples that we intended to be cove, It is rather late
after (1) concluding negotiations, (2) signing the bill, (3) developing your own interpretation of
the statutory language, and.(4) having it rejected by tyklo courts to say you misunderstood what
we and your negotiators agreed to. ,

Second, your predictions of dire environmental and economic consequence ﬁovﬁhe
release of these sales do not square with the facts. These sales involve less than 10,000 akres oyt
of the 30 million acres (fewer than | in every 3,000 acres) of federal forest land in Oregon and
Washington. They come at a time when, thanks to the zeal of extreme prcservanomsts who
want (o take us back to pre-settiement condmoqs Patific Northwest timber ha.wesn.gf is at an
all-time low. The statute and existing law provide you the flexibility to set-aside addjtiona!

creage to protect species in places where the govemment h;x:xot already incurred financial
liability/assaciated with cancelling alrcady-sold fimber sales.' Perljaps your advisors have not
sharcd the availability of this flexibility with you.
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Third, and in a rclated vein, is the apparent lack of concern. for the govemment's financial
liability. Since these salcs have already been sold they are no longer the government's
possession strictly speaking. Cancelling them will involve the assumption of liability for

. damages claims from the purchasers. Current estimates suggest liabilities in excess-of $150

million. Together with foregone timber sale receipts, the Treasury would lose in excess of $400
million. That loss would have to be reflected in agency budget cuts in FY 1997 or in out years.

Finally, we are bewildered because until October 28, Administration representatives and -
witnesses at congressional hearings were urging us to forebear from gny changes to Section 2001
of PL 104-19. As you may know, we are not pleased with the slow fate o rogress your
Administration has made in implementing the provision. Neverthelgss, wewere inclined to
agree that -- as one. Administration witness entreated — "it is a bit pr:maturé" to consi@er
changes. Pe‘r}haps broader legislative changes should now be considered.

In addition to beyildering us, your intention to introduce legslation; in this arca lehves us
surprised. So far, the ogly piete of legislation in the natural resourges and gnvironmental area |
that your Administrationf has ijtroduced was the Supérﬁmd proposal brought forward in the
103rd Congress. Even that ma was nat reintroduced in this Cdngress. ‘Thus, your (
forthcdming forestry praposal ill be only the second eavironmentdl initiative advanced ynder
your leadership. Given the pressing problems in pther areas of envifonmental concern (eg, the
Endangered Species Act, Clean Water Act, the Fgrm bill) we are sufprised at the selectiog of this
issue as a top priority, but we nevertheless agree that a legislative proposal may be superi the
Administration’s curreqt approach which violategthe law. We beligve that the courts thaghave
reviewed the Administration's performanceto would concur,

I ' :

Therefore, we stand repdy 10 entertdin your legislative propgsal and arc willing to discuss
an early hearing date in the relevant Commijtee or Committees of%;nﬁsdict'ion. We do request,
however, that your proposal be aocompam'ﬁd by an accurate estimate of financial damage} tp the
government associated with cancelling any contracts. Your proposal should also include
provisions for determining whichagency budgets should be reduced to oﬂ}‘et the damage claims.
We would also appreciate your thoughts on whether the federal poyernment has any obli;’ac{ions
to the affected counties to make up for lost reveriues to schools. ‘
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! At the end of the day. we will lik¢ly not agree on the outcome ot this dispute.

doo1

Pncaz/az
.-_,.Aa:' .

But

even as an initial matter. we would not reccommend contract cancellations and federal revenue
losses as a viable proposal.

!
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