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DRAFT (1:30 P.M. November 17, 1995) 

MEMORANDUM FOR LEON P ANETT A 

FROM: HAROLD ICKES 

RE: .. A LEGISLATIVE REMEDY FOR THE TIMBER PROGRAM 

1. Introduction and Summary 

This memo requests your approval to seek specific legislation amending some of the old-growth 
logging provisions of the rescissions act signed earlier this year. The attached document 
provides background information and additional detail on the proposed legislation. 

The rescissions act contains logging-related provisions that, for the most part, govern salvage 
timber sales. In general, those provisions were changed during negotiations on the bill in a way 
that makes it possible for us to manage the salvage sales in compliance with environmental laws. 

Other provisions, however, are very troublesome. These apply to sales of environmentally 
sensitive old-growth timber in Oregon and Washington and, in another section, address the 
President's Northwest Forest Plan. We are in litigation on most old-growth provisions of the 
rescissions act. Initial rulings have been adverse to our understandings of the act and have 
exp~nJ~d the coverage of these old-growth provisions to force release of twice the timber 
volume we originally agreed to. Industry lawyers are pushing for still more. We face the 
prospect of serious environmental problems and possible injunctions against further sales under 
the Forest Plan. 

The statement issued by the President on October 28th in response to an adverse court ruling 
states: 

"My Administration's agreement with the Congress on this issue was significantly 
different from the interpretation upheld this week by the courts. We agreed that 
the Administration would not have to violate our standards and guidelinesfor our 
Forest Plan andfor forest management in general, but only speed up sales that 
met those standards. We do not believe that this extreme expansion of ancient 
timber sales was authorized by the 1995 Rescission Act. My Administration will 
actively pursue a legislative remedy to correct this extreme result. " 
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[I. Discussion 

We recommend a legislative package, the specific provisions of which fall into three general 
categories relevant to possible negotiations with Congress. The categories and provisions are the 
following: 

Amendments t6 restore our original agreement with Congress 

• . Old-growth sales should be limited to "318 sales". We understood the bill to require 

, ... 

release only of sales issued pursuant to section 318 of the FY 1990 Interior appropriations 
act. The court interpreted the provision to require release of all sales ever offered in the 
geographic area described in section 318 -- all of Oregon and Washington -- more than 
doubling the volume of harvest. 

Our proposal would delete the language in 200 1 (k) that refers to geographic units and 
would provide for the release of "all timber sale contracts offered in Fiscal Year 1990 
under the authority of, and in compliance with, Section 318(b) of Public Law 101-121 
(103 Stat. 745)." 

The Northwest Forest Plan should be protected. We understood that Congress 
intended that the Forest Plan itself would remain in force and that sales that met its 
criteria would be implemented expeditiously. The timber industry's lawyer is arguing 
that the rescissions act overrides the Forest Plan and directs us to offer sales without 
regard to environmental effects. That would undermine the Forest Plan and could lead to 
new injunctions. 

Our proposal will make changes in two sections in order to protect the Forest Plan. In 
2001{d), we would delete the language that refers to geographic units (as we would also 
do in 2001(k) above) and provide that the Secretary shall expeditiously prepare timber • 
sale contracts "allowed under and consistent with the standards and guidelines specified 
in" the Forest Plan. In 2001(1), we would strike language that prevents us from making 
changes to the Forest Plan to account for the old growth sales released under this law. 

Amendments to give us tools to fix environmental problems created by the act 

• The Administration needs buyout and replacement authority and funding. The 
Departments of the Interior and Agriculture need the authority to work with purchasers in 
order to modify or buyout problematic contracts, or provide replacement timber. This' 
authorization would include the authority to reach a voluntary agreement with the holder 
of the contract, under which the holder accepts substitute timber or money, as well as the 
authority to unilaterally buy back part or all of a sale that would have significant 
environmental effects. We expect that the Departments would offer voluntary settlements 
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prior to taking unilateral action. We recommend seeking authority that is consistent with 
the standard contract provisions of the Forest Service's timber contracts. 

Our proposal is to add legislative language such as: "The Secretaries of Agriculture and l. j 
the [nter~e authorized to cxch~e, modify, suspcnd, or terminate timber sale . " " 
contract~leased under this section . n cases where the Secretary in his discretion finds ("' ~ 
that the action: (1) is authorized un er original contract terms, or (2) is 0 ~ ,"'\ 

a~ubstantial damage to the environment or public resources.IIThe amendme t would ~I 
further provide for apprliate compensation not to exceed a cumulative total of 
$100,OOO,OOO.~· 1 

fA't- :, u w-l (y.) 1 V1rtl~ ~ v "let . -Amendments to resolve issues left in disagreement with Congress 

• The Administration should not be required to release old-growth sales where bird 
species listed under the Endangered Species Act are nesting or breeding. We are in 

1,.. 

" litigation with the timber industry about which standard to apply in determining whether 
bird species listed under the Endangered Species Act are "known to be nesting" in a 
particular forest area. In those areas, the act prohibits release of the old growth sales. We 
take a view of the restriction that is broader, more fully sustained by. accepted science, 
and more protective than that supported by the timber industry and by some in Congress. 

Our proposal replaces the phrase "known to be nesting" with "known to be occupying a 
forest unit, for nesting or breeding purposes, as determined by scientifically recognized 
principles, including in the case of the marbled murrelet, the Pacific Seabird Group 
Protocol." 

• The Government's obligation to provide replacement timber should be defined 
narrowly. The current statute imposes an obligation on the government to provide 
alternative timber if an old growth ("318") sale cannot be released either because the sale 
would threaten a bird species or "for any reason." We may not have sufficient timber to 
meet our obligations under this provision, given the number of sales that will threaten 
marbled murre lets and the number that have subsequently been reconfigured and are now' 
physically impossible to release. 

Accordingly, our proposal would limit the government's obligation to provide alternative 
timber. There are two options: a) limit the replacement requirement to sales that cannot 
be released due to murrelets; o~hange it from a requirement to an authority, at the 
Secretary's discretion, to offer replacement timbe0 ~ 

Initial contacts with key members of Congress who supported the logging provisions sugge~ ~ 
some receptivity to new legislation, provided it is tailored narrowly. Other, pro-environment 



members would support broader changes. Our chances of success with respect to any of the 
amendments are unknown at present. The Department of Justice has raised concerns about 
potential adverse consequences for us in pending litigation if Congress rejects some of the 
legislative changes. 

III. Legislative Vehicles 
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It is our recommendation that the funding authorization for buyouts and the associated legislation 
for the "administrative tools" should be sought on the reconciliation bill. That vehicle can 
authorize mandatory spending from the salvage fund, so the spending does not fall under the 
discretionary spending caps. That bill will also have the capacity to cover the paygo cost of $1 00 
million, although this would reduce the total deficit reduction of the bill by that amount. 

The other legislative language changes, however, must go on some other bill because they would 
violate the Byrd rule. We recommend the Interior Appropriations Bill because this problem 
arose on an appropriatiqns bill (the rescissions bill) and because the Northwest Members are in 
significant leadership roles on the Committee. 

IV. Recommendation 

We recommend that you and/or other senior White House staff consult with appropriate 
Members of Congress and begin an effort to secure enactment of these changes on the most 
appropriate legislative vehicle(s). We also recommend that appropriate communications staff be 
directed to prepare materials explaining this effort. 

L.-

V. Action 

AGREE ----

___ DISAGREE 

___ .DISCUSS 

Attachments 
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November 16, 1995 

MEMORANDUM FOR LEON PANETTA 

FROM: . HAROLD ICKES , . , .. 

RE: '. . TIMBER pEGISLA nON 

I. Introducti~n and SummaI)' 

. 
This memo proviaes background information for the proposed legislative amendments to the 
old-growth log!ling provisions of the 1995 rescissions act signed earlier this year. 

The memo first summarizes three ~erious disputes arising from the rescissions act and then 
details the adverse effects these di'putes have. generated or are expected to produce. The final 
section Qf. this memo slescribes prop.osed legislation. 

The rescissions -~ct contains loggmg-reiated provisions that, for the most part, govern salvage 
timber sa.Ies .. But, jn addition, so~e provisions apply to sales of environmentally sensitive 
old~growth timber in Oregon and Washington and others address the President's Northwest 
Forest Plan, which 'is the Administration's plan for logging old-growth and other timber on 
federal forests within the range of the northern spotted owl--areas generally west of the crest 
of the Cascade m<?Untains in Oregon, washingt01 and portions of northern California. . 

. t 
Negotiations with, Congress over the bill focussed largely on issues related to salvage sales 
and most, 'though not all: of the major problems with those portions were resolved. But, we 
now fac~ twos~r;ious'disputes with the timber industry concerning the old-growth provisions 
and we expect additional disagreements over the Forest Plan-related provisions because of 
genuine misunder~ru:tdings, as well as some disagreements that we did not resolve during 
negotiati<:ms. . . 

We are in FtigatiQn on most old-growth logging provisions of the rescissions act. Initial 
rulings have been a~ferse to our understanding of the legislation. We face the prospect of: 

• 
• 

• 

• 

seri<?us' environmental problems; 
possible invalidation of the Forest Plan (which could likely result ·in an injunction 
barring· further timber sales in the Forest Plan area); 
additiottaL damage to the economic interests of the sport and commercial fishing 
sectors; a..,d·. :. . 
derailment'-of.major Administration initiatives aimed at helping private and state 
landowners .ih the Northwest comply with the Endangered Species Act (see footnote 
5).' . 

a. Issues in Dispute 

On September 13, 1995, Judge Michael Hogan of the federal district court in Eugene, Oregon, .. ' . 

• ' t • 
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ruled against the Administration on a key issue related to logging of old-growth timber: the 
scope of "section 318" timber sales, described in section 1, below. Judge Hogan is expected 
to rule again soon, perhaps this week, against our position on an additional issue: the method 
of determining where endangered birds "ie nesting, discussed in section 2, below. In 
addition, we expect a third dispute to arise ~oon on the question whether specific rescission 
act provisions implicitly override the Forest Plan. This issue is discussed in section 3, 
below. l ' ',--

1. Geographic and Tediporal Scope of Section 318 Sales 

Our understanding of section 2001(k) of the rescissions act was that it required release of old­
growth s~es offered trrider the' authority of section 318 of the FY1990 Interior appropriations 
act, but held up from' release for h!lrvest (generally because of serious environmental 
problems). Because section 318 was a one-year rider on an appropriations bill, there were a 
limited number of~r~adily identifiable sales that were offered under its authority. Based on 
this understanding; we expected to and have in fact rere~ed 130 million board feet of timber, 
through approxi~ately' 28 sales.2 

The industry challenged this interpretation as too narrow. The district court agreed, and found 
that the new law required us to release not only the "pure 318" sales as we expected, but all 
timber sales. in Oregon and Washington offered but not released prior to the date of the 
signing of .th~ rescis$,ons act. According to Judge Hogan, any sale in Oregon and 
Washington, whether Q'ffered Under 318 or not, had to be released, because these states are 
areas covered by s,ectioJ). 318.3 

I The 318 .sales we ~ticipated releasing and have released are 130 million board feet 
(mbft). lPe additional ~ales Judge Bogan ordered us to release and that we have released in 
post FY'90 sales' are 175 mbft. His .next ruling may force us to release up to 265 mbft in pre­
FY'90 sales. If we lose on the nesting issue, we may be forced to release 248 mbft more. 
And if we lose' on the interpretation of the Forest Plan provisions, we could have to release 
untold volumes more .. In total, we could have to release between 423 and 688 mbft more, not 
including any volume we are forced to release due to an adverse interpretation of the 
rescission actp'rovlsions pertaining to the Forest Plan. 

. . . '. . 

Under',the odginal provision of Section 318, the federal government released more than 4.4 billion 
board feet of old growth,timber, but held back approximately 130 million board feet due to environmental 
concerns with the sal'es. Prior to the rescissions act, we were working with buyers to modify those 130 sales so 
they could be released. We understood the rescissions act to mandate that we release those sales without the 
needed modificit~ions, understanding that such releases could pose a risk to but probably would not fatally 
undermine the .Forest Plan. We have already complied with this provision of the act .. ' 

3 Aside' f;om"all environmel!tal issues, Judge H~an's expansive interpretation of section 
2001(k) win produce windfalls for some timber companies that raise concerns of both cost 
~~~~.' . 

2 
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This ruling, on the so-called "geographic and temporal scope" issue, has already required us 
to release 46 additional sales offered after the passage of section 318, representing an 
additional 175 million board feet. It has the potential to require u~ to release approximately 
265 million board feet more, if Judge Hogan decides, as is expected, that timber sales offered 
before the passage of section 318 in 1989 located in areas covered by section 318, also must 
be released.4

, 

2. "Known to be Nesting" . . 
The second major dispute is also before Judge Hogan and involves the "known to be nesting" 
issue. This dispute is about which standard to apply in determining whether bird species 
listed under the Endangered Species Act are "known to be nesting" in a particular forest area. 
This dispute is important because section 318 sales where birds are "known to be nesting" are 
exempted fro~ the general mandate that they be released, although we are obliged to find 
replacement timber.The timber industry and some members of Congress would insist on 
physical evidence of 'nesting, such as discovery of a nest. In contrast, we take a view that is 
broader, more fully 'sustained by accep'ted science, and more protective of endangered birds 
because it relies on eyidence other than solely the presence of nests. S . . 
If we lose this disp\lte we would be tequired to release for 'harvest approximately 248 million 
board feet in 56 sales.6 

• Defeat on this issue and the resulting logging of key habitat areas 
would have a devaStating effe·ct on murrelet populations in Oregon, and harm murrelet 
populations elsewhere. In addition, it would likely result in an injunction nullifying the 
Forest Plan. . ' 

• . 
l • 

• 

Most of this pre-FY 90 volume was offered, but never sold. The original "sale" no longer exists in any 
normal sense of the concept. However, the Forest Service, BLM and Justice Department understand the district 
court's order to 're~ire us to identify and report to the court all such "sales." It is not known whether the court 
will order us to ~elease' these "sales." It would be very problematic to do so for administrative and practical 
reasons, and beca~se~f the'possible volume and environmental sensitivity of the timber in question. 

, ',' i'" 
The Aelministration position on this issue relies on use of a scientific protocol that infers nesting 

activity from observaiioR of other behavior. The industry argues that we should rely solely on physical evidence 
of nesting -- a virti.ial,impossibility because of these birds' unusual behavior. The murre let has developed evasive 
characteristics and· behav·ior to avoid predators while breeding in the forests. During the nesting season it is 
often secretive, has cryptic coloration, does not build a nest, lays its eggs and raises its young on tree limbs 
more than a hundred feet up in the forest canopy, and avoids activity during daylight hours. The murre let was 
the last North American bird to have its nesting habits identified, and since first discovered in the mid-1970's, 
only 70 nests have. ever ~een sighted. 

6 The rescissions act requires the Administration to identify "replacement" timber for timber withheld 
because of the presence of listed birds. Thus, the key issue here is not the volume, per se, but the location and 
habitat valu~ of the timber to be cut. f 

'. .. . ~;.. '. • 
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3. Override of the Forest Plan 

The timber industry's prinCipal attorney involved in rescissions act litigation recently stated in 
court his view that sections 2001(d) apd (I) of the rescissions act override the environmental, 
harvest volume, and other criteria in t?te Forest Plan and require expedited release of sales . 
from forests in ?Teas covered by th~ Forest Plan. Although this issue is not squarely in 
litigation ,now, it may soon be, and could lead to significant adverse environmental 
consequen~es. ~. 

b. Adverse Effects Expected 

The volume of old-growth timller required to be cut under the rescissions act may exceed our 
expectations by 423-688 mi1lion board feet -- an amount roughly equivalent to one-half year's 
harvest under the President's Forest Plan .. Moreover, approximately half of this 423-688 
million board foot old-growth harvest would apparently come from within "Late Successional 
Reserves," areas designated under ~e Forest flan to be generally set aside from commercial 
harvest operations. . 

. \ 

The environmental effects of the expanded interpretations sought by the timber industry (and 
thus far sustained by the courts) in.clude adverse impacts on threatened and endangered Snake 
River salmon and· coastal salmon and ·flout proposed for listing, and on two listed bird 
species, the northern spotted owl and marbled murrelet. Given these impacts, a second 
Northwest federal district. court judge, William Dwyer, may well issue an injunction against 
further logging.·within ".the Forest Plan area -- derailing a major presidential initiative and 
returning the region to the court-imposed gridlock created during the Reagan and Bush 
administration. . 'Several other Administrative initia~ives to provide relief to private and state 
landoWD.ers· un.der the Emlangered Species Act could be at risk if these sales are releas~d. 7 

.'. '. , 
• 0. • • 

• • 
7 Section ·4 (d) cJf· the Endangered Species Act provides the Secretary of the Interior with broad regulatory 

authority to issue protective regulations for threatened species like the northern spotted owl. Current ESA 
regulations prohibit the harming of spotted owls across millions of acres of non-Federal forest land iIi·the Pacific 
Northwest. B~cause of tb-e protections in the Forest Plan, President Clinton was able to direct Secretary Babbitt 
to issue a section 4(d) rule tq ease spotted owl incidental hanning restrictions for over 4.5 million acres of non­
federal lands in Washington and California. This rule is not yet final. Oregon is developing its own 4(d) rule, 
which is not yef ~ubmitted to Interior. If the Forest Plan is invalidated, the basis for providing relief to non­
federal landowners .would be eliminated. 

The second major Administration ESA reform initiative in the Northwest involves negotiation of Habitat 
Conservation P!a~s <H<;Ps) with major timberland owners under Section 10(a) of the ESA. In exchange for a 
commitment to integni!e endangered species preservation into land use practices, an HCP permittee will be 
authorized to take acti~n harming certain endangered species (e.g., marbled murrelets, spotted owls) over the 
course of long-term land use activities. Because of the Forest Plan, the Administration has been able to take a 
very flexible appro~ch to developing HCPs with large timberland owners. Four HCPs covering 740,000 acres of 
land are in plac~:· II more are in negotiation, representing an additional 6.7 million acres. If the Forest Plan 
falters, or if the' broad definition of 2001(k) prevails and a large incremental volume of old-growth is cut, 
Interior's authority to authorize further actions harming murrelets or owls through HCPs would be virtually 

4 
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II. Legislative Remedy 

The President has publicly announced that he will propose a legislative solution to these 
problems. He affirmed his inten~ to seek legislation when he met with the Green Group 
representatives last week. 

• 
The legislative approach we recommend was developed through extensive consultation with 
White House, EOP, and agency re~reseI1tatives. F\e group considered six principal options, 
summarized ~d' discussed in terms of Pros and <l>ns in Attachment A. The recommended 
course, Option 3, lies between the broadest possible course, most favored by the 
environmental community, and the nafrowest course, likely to be favored by Congress. It is 
targeted narrowly at the most problematic' features of the rescissions act. .. 
The prospect fo~ success with Corigress is not yet clear. The Administration has not begun 
negotiatioJls, but staff nave had inform,al contacts. Congressman Dicks, Senator Hatfield, and 
Senator Gorton are reported to be willing t<' discuss a "very narrow" approach. We received 
a largely negative letter from some key lawmakers, responding to the President's statement 
announcing his plan to seek legislation (Attachment B). Conversely, other members filed an 
amicus brief with the' Ninth Circuit ,in support of the Administration's position on the 
"geographjc and temporal scope" issue. 

Much of Option 3 represents a restoration or clarification of the "deal" we believed we 
attained with Congress when the rescissions act was negotiated. In this regard, the decision 
to seek new,amendatory legislation is less vulnerable to denunciation as a "flip-flop." Some 
other feat~res of Optiod 3, however, reflect administrative measures that differ from or 
supplement the original "deal." 

This approach is an ap~iopriate effort to reverse or prevent judicial decisions based on 
misunderstanqing of lawmakers' intent, and remedy on-the-ground environmental problems. . . . 

. r ,,' 

.. . . 
.' 

eliminated. Existing RCPs, such as the Elliott State Forest RCP in Oregon, would be subject to challenge. 

Because of the adverse impacts caused by rescissions act logging on endangered salmon and trout species that 
occur in Oregon: Washington, Idaho, and Montana, activities that cause additional harm to those species, such as 
logging, mining, grazing and other uses of forest land in Montana, Idaho, eastern Oregon, and eastern 
Washington, may. be enjoined. Litigation has been filed by environmentalists to invalidate forest plans (and, 
thus, activities und~r those plans) in these areas because of the impacts of the rescissions act logging. In Ninth • Circuit and Supreme Court rulings earlier this year, similar litigation was turned back only because, at that time, 
the Forest Plan ana other protective measures were in effect. . .. . 

., 
( 
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Option 3 does not apply to "salvage" logging, which would continue to be governed by the 
rescissions act, the President's directive, and the interagency agreement. The legislation we 
recommend can be broken into three general categories relevant to possible negotiations with 
Congress: 

• 
• 

• 

Amendments to restore our original agreement with Congress; 
A,inendments to give us t0s>ls to fix environmental problems created by the 
Act; and 
Amendments to resolve issues left in disagreement with Congress. 

a. Amend~ents to Restore our Original Agreement with Congress 

1. Old Growth Sales Should Be Limited to "318 Sales": This amendment fixes 
the misunderstanding embedded in section 200 Ii' k) of the rescissions act. While we 
understood section 2001 (k) to require the rele_ of specific old-growth sales that were 
offered under the provisions of Section 318, a' er attached to the Fiscal Year 1990 Interior 
and Related Agencies appropriations bin; Judg~'Hogan ruled in NFRC v. Glickman that all 
timber sales on :forest Service and BLM land~n the geographic area covered by section 318 
(essentially all of Oregan and Washington) must be released, regardless of whether the sales 
were originally offered under section 318.8 This interpretation more than doubled the number 
of board feet we believed·we were required to release under 2001 (k), threatening to cause 
environmental harm and to undermine the Northwest Forest Plan. 

The proposed amendment would conform the legislation to our original understanding of the 
geographic and temporal scope of this provision. This amendment would have no effect on 
sales that we have already released (although another amendment, discussed below, would 
give us a,dmiriistnitive'tQols to reduce or prevent damage from such sales). The principal 
practical effect of this change would b~ to prevent release of sales that had been withdrawn 
(for environmental or other reasons) prior to the passage of section 318. 

Our proposal would delete the language in 2001(k) that refers to geographic units and would 
provide foi the release. of "all timber sale contracts offered in Fiscal Year 1990 under the 
authority of, and in c?mpli~ce with, Section 318(b) of Public Law 101-121 (103 Stat. 745)." 

2. The AFo'rest Plan Should be Protected: The President's Forest Plan was 
discussed during negotiations with Congress. Our understanding of Congress' intent 
(articulated by ~e'nat~rs Gorton and Hatfield) was that the logging provisions of the 
rescissions act would .enable us to release timber sales while upholding environmental law and 
policy. The, attorney representing industry plaintiffs in most of the litigation falling under . , 

" 

Judge Hogan already has required the release of all timber sales offered in the geographic area 
described in, s'ection 318 after the expiration of section 318. He is further expected to require the release of all 
timber sales offered on these lands prior to the passage of section 318. 
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, . 
section 2001(k), however, has signaled his belief that Congress specifically overrode the 
Forest Plan in section 2001(d) of the rescissions act. Under the industry's apparent 
interpretation of the act, section 2001(d) may require expedited release--with no environmental 
or harvest volume standards whatsoever--of timber sales throughout Oregon, Washington, and 
Northern California. We expect .the industry to litigate this issue soon. 

For a different reason, section 2001(1) also may pose a threat to the Forest Plan. This section 
specifically prohibits the Administration from revising or amending the Plan prior to 
December 1996--even to take into the account changes in environmental conditions caused by 
logging of old-growth timber mandated by -section 2001(k). Given the expansive way in 
which 2001(k) haS been interpreted and the unexpectedly large quantities of old-growth timber 
it releases, this prohibition puts the Forest Plan at serious risk of being overturned by the 
courts. 9 

Our proposal will make changes in twp sections of the rescissions act. In 2001(d), we would 
delete the language that refers to geographic units (as we would also do to 2001(k) above) 
and provide that the Secretary shall expeditiously prepare timber sale contracts "allowed under 
and consistent with the standards and guidelines specified in" the Forest Plan. In 2001(1), we 
would strike language that prevents us from making changes to the Forest Plan to account for 
the old growth sales relelised under this law. 

. I' 

b. Amendment to Give Us Tools to Fix Environmental Problems 
• Created by the Attt 

Buyout, and Replacement Authority and Funding: The government has already released 
certain environmentally problematic timber sales under section 2001(k), and in the future may 
have to release more. Thus, in order to protect the environment and the President1s Forest 
Plan, it is necessary to creat~ some tools that allow us to mitigate some of that damage. 

The Departments of the Interior and Agriculture need the authority to work with purchasers in 
order to ~odifY or buy out ~roblematic contracts, or provide replacement timber. This 
authorization would include the authority to reach a voluntary agreement with the holder of 
the contract, under which the holder accepts substitute timber or money, as well as the 
authority to· Unilateratly buy back part or all of a sale that would have significant 
environmental effects .• We expect that the Departments would offer a voluntary settlement 
prior to taki~g unilateral action. We recommend seeking authority that is consistent with the 
standard c6ntra~. provisions of the Forest Service's timber contracts. 

• ... 1 - -

, t. . 

l 

. I ,"r-. 

9 The Forest Plan was found by the court to fe in compliance with environmental laws because it 
allowed harvest in certain areas pursuant to certain standards, and barred cutting in other areas, creating a 
sustainable balance .~f cutting and preservation. If we are required to cut nearly one-half billion board feet that 
was not anticipated in tpe Forest Plan, we need to be able to adjust the original Plan, taking these new sales into 
account, otherw,ise th~ court-approved balance will be upset. 
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. . ~ " , , 
Our proposal is to add legislative language such as: "The Secretaries of Agriculture and the 
Interior are authorized to exchange, modify, suspend or terminate timber sale contracts 
released under this section in cases where the Secretary in his discretion finds that the action 
is necessary to avoid Jubstantial damage to the environment or public resources." The 
proposed amendment would further provide for appropriate compensation from the timber 
salvage fund not to exceed a cumulative total of $100,000,000. , }~ .. 

. .. " .. 
c. AmeI!dments to Resbhre Issues Left in Disagreement with Congress. 

1. The Administration Should not be Required to Release Old Growth Sales , 
where Bird Spp.cies Listed under the Endangered Species Act are Nesting or Breeding: r, . 
The only exception to the release of sales mandated in Section 2001(k) is for sale units in 
which threatened or endangered bird, species are "known to be nesting." There are a few 
northern spotted owl nests in sale Q,feas, but the controversy regarding this issue revolves 
around a number of sales that contain marbled murrelet breeding habitat. 

While there was dis,agreement between Congress and the Administration about the definition 
of "known to be nesting" during the legislative debate, no statutory definition was ultimately 
adopted. Congress rejected our proposed definition, but was unable to include language 
endorsing the industry view, apparently because of opposition from members. Some in 
Congress will argue that our proposed amendment is an effort to win on an issue we lost 
during negotiations. It is more accurate, however, to say that neither side won, and both 
sides, in this sense, preserved their arguments. 

Industry plaintiffs are suing the land management agencies at present to force the agencies to 
use a very narrow definition of "known to be nesting." The land management agencies are 
relying ~n the best sCientific protocol for determining where murrelets are "known to be 
nesting." A court ruling for the ihdustry interpretation would probably require the 
Administration to rele8s~ all but one or tW5 of the 56 sales that the Administration has 
withheld under our ~nterpretation of the act. 

Our proposal replaces the phrase "koown to be nesting" with "known to be occupying a forest 
unit, for nesting or breeding purposes, as determined' by scientifically recognized principles, 
including in the case of the marbled murrelet, the Pacific Seabird Group Protocol." 

2. The Government's Obligation to Provide Replacement Timber Should be Defined 
Narrowly: Currently, Section 2001(k)(3) requires the Secretary to provide replacement 
timber of like volume, kind and value "if for any reason" a sale cannot be released and 
completed[.]" While the only affirmative defense to the release of a sale is the "known to be 
nesting" provision of Section 2001(k)(2), there are cases of physical impossibility and there 
may be other circumstances beyond the agencies' control which could arguably require the 
agencies to offer replacement timber under this provision. We man not have sufficient timber 
to meet our obli'gatidns, under this provision, given the number of sales that will threaten 
marbled murrelets and the number that have subsequently been reconfigured and are now 

j 
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physically impossible to rel}~e" 
Accordingly, our proposal would limit the government's obligation to provide alternative 
timber. There are two options: . a) limit the replacement requirement to sales that cannot be 
released due' to murrelets; or b) change it from a requirement to an authority, at the 
Secretary's discretion, to off& replacement timber. The first option is arguably consistent 

I 

with our original understanding of the legislation. The second is not. 

m. Cost of the Legislative Package 
....... 

We estimate that the cost of this'legislation will falil-within a range, not exceeding $[100] 
million. . 

IV. Legislative Vehicles 

It is our recommendation that the funding authorization for buyouts and the associated 
legislation for the "admi'nistrative tools" should be sought on the reconciliation bill. That , 
vehicle can authorize mandatory spending from the salvage fund, so the spending does not 
fall under the discretionary spending caps. That bill will also have the capacity to cover the 
paygo cost of [$1 00] million~ altho,u,h this would reduce the total deficit reduction of the bill 
by that amount. .. 

The other legislative languag¢ changes, however, must go on some other bill because they 
would violate the Byrd rule. We recommend the Interior Appropriations Bill because this 
problem . arose on an 'approprlations bill (the rescissions bill) and because the Northwest 
Members are in significant lea,dership roles on the Committee. 

attachments 
A - Summary of Legislative Options with Pros and Cons 
B - November 6, 1995, Letter from Members of Congress 
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ATTACHMENT A 

Option 1. 

SUMMARY OF LEGISLATIVE OPTIONS 
(With staff recommendation - November 17, 1995) 

• Repeal entire timber rider (salvage, 318, and Forest Plan provisions [2001]) 
• Secure discretionary authority to buy-back vested harvest rights under 2001(k) 
• SecUre discretionary authority to exchange timber for harvest rights under 2001(k) 
• Secure discretionary authority to terminate/modify (with compensation) timber harvest rights under 

200 1 (k) 

Pro: Sends strongest. most favorable message to. environmentalists 
Restores legal status q~ ante 
Forestalls salvage-related controversies around country and eastside litigation 
Consistent with POTUS broad message on environment 
Most protective of state and private timber land interests 
Useful if congressional fix unlikely 

Con: Conflicts with agreement with congress on salvage and some 318 sales 
Appears to be a flip-flop 

Option 2. 

Extremely unlikely to gain congressional support 
Costly 

• Repeal all green timber sale provisions [2001(k)] 
• Repeal provisions applicable to Forest Plan to. eliminate override interpretation [2001(d)&(l)] 
• Secure discretionary authority to buy-back vested harvest rights under 2001(k) 
• Secure discretionary authority to exchange timber for harvest rights under 2001(k) 
• Secure discretionary authority to terminate/modify (with compensation) timber harvest rights under 

200 1 (k) \ . 

Pro: Sends strong. favorable message to environmentalists 
Prevents release of additional problematic sales (nesting & non-318) 
Prevents judicial interpretation that Forest Plan was overridden 
Provides authorities to address released. unharvested problem sales 
Consistent with porus broad message on environment 
Protective of private/state timber land interests 
Reduces risk of eastside litigation 

Con: Conflicts with agreement with congress on some 318 sales 
Could appear to be a flip-flop 
Difficult to gain congressional support 
Does not eliminate all risk of new adverse interpretations 
Costly 



ATTACHMENT A 

Option 3. (Staff Recommended Option) 

• Amend provisions applicable to listed birds and non-3181H0gan sales to match our interpretations of 
"occupancy," and temporal/geographic scope 

• Repeal provisions applicable to Forest Plan to eliminate override interpretation [2001(d)&(l)] 
•. Secure discretionary authority to buy-back vested harvest rights under 2001(k) 
• Secure discretionary authority to exchange timber for harvest rights under 2001(k) 
• Secure discretionary authority to modify/terminate (with compensation) timber harvest rights under 

200 1 (k) 

Pro: Sends largely favorable message to environmentalists 
Prevents release of additional problematic sales (occupancy and pre-FY90) 
Prevents judicial interpretation that Forest Plan was overriden 
Provides authorities to address released, unharvested problem sales 
Reduces risk of eastside litigation 
Protective of private/state timber land interests 
Most consistent with Administration view of agreement with congress 

Con: Difficull to gain congressional support 

Option 4. 

Narrower "fix" than may be desired by environmentalists 
Does not eliminate all risk of unforeseen adverse interpretations 
Could appear to be a flip-flop regarding listed birds 
Costly . 

• Amend provisions applicable to listed birds to match our interpretation 
• Repeal provisions applicable to Forest Plan to eliminate override interpretation [2001(d)&(I)] 
• Secure discretionary authority to buy-back vested harvest rights under 2001(k) 
• Secure discretionary authority to ~xchange timber for harvest rights under 200 1 (k) 
• Secure discretionary authority to terminate/modify (with compensation) timber harvest rights under 

2001(k) 

Pro: Prevents release of some additional problematic sales 
Prevents judicial interpretation that Forest Plan was overridden 
Provides authorities to address released, unharvested problem sales 

Con: Does not resolve problems with pre-FY90 Hogan sales 
Appears tepid to environmentalists 
Little or no help reducing risk of eastside litigation or protecting private/state timber land 

interests 
Difficull to gain congressional support 
Costly 
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Option 5. 

• Repeal provisions applicable to Forest Plan to eliminate override interpretation [2001(d)&(l)] 
• Secure discretionary authority to buy-back vested harvest rights under 2001(k) 
• Secure discretionary authority to exchange timber for harvest rights under 2001(k) 
• Secure discretionary authority to terminate/modify (with compensation) timber harvest rights under 

2001(k) 

Pro: Prevents judicial interpretation that Forest Plan was overridden 
Provides authorities to address released, unharvested problem sales 

Con: Does not resolve problems with non-3IB or listed bird sales 
Environmentalists would cOndemn as inadequate 

Option 6. 

Little or no help reducing risk of eastside litigation or unforeseen adverse interpretations 
Difficult to gain congressional suPPOrt 
Costly 

• Secure discretionary authority to buy-back vested harvest rights 
• Secure discretionary authority to exchange timber harvest rights 
• . Secure discretionary authority to terminate/modify (with compensation) tim~r harvest rights under 

200 1 (k) 

Pro: Possible to win congressional support 
Provides authorities to address released, unharvested problem sales 

Con: Environmentalists would condemn as inadequate 
Speculative protection for Forest Plan, private/state timber land interests 
Little or no help reducing risk of eastside litigation/unforeseen adverse interpretations 
Does not eliminate controversy over non-3IB and listed bird sales 
Costly 
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Summary of Legislative Options (November ~7, 1995) 
, 
':"# '~ , 

1 

2 

3 

4 

5 

6 

. 

• 
• 

• 
• 

• 

• 
• 

• 
• 
• 

• 
• 

• 

Major Features 

Repeal entire timber rider 
Secure buy back, exchange and 
modification authorities 

Repeal all green timber and Forest 
Plan provisions 
Secure buy back, exchange and 
modification authorities 

Amend provisions applicable to listed 
birds and non-318 sales to match our 
interpretations 
Repeal Forest Plan provisions 
Secure buy back, exchange and 
modification authorities 

Amend provisions ~pplicable to listed 
birds to match our interpretation 
Repeal Forest Plan provisions 
Secure buy back, exchange and 
modification authorities 

Repeal Forest Plan provisions 
Secure buy back, exchange and 
modification authorities 

J 

Secure buy back, exchange and 
modification authorities 

TIM II-X.Tel/1.e November 17.1995 

Strengths 

~ Strongest, most favorable message • 
to ,environmentalists • 

~ Useful. if congressional fix 
unlikely 

~ Strong message to • 
environmentalists 

~ Prevents release of problematic • 
sales and interpretation that Forest • 
Plan overridden 

~ Favorable message to •• 
environmentalists 

~ Prevents release of problematic • 
sales and interpretation that Forest 
Plan overridden ... STAFF RECOMMENDATION 

~ Prevents release of some • . 
problematic sales and • 
interpretation that Forest Plan 
overridden 

~ Prevents judicial interpretation • 
that Forest Plan was overridden 

• 
~ Possible to win, congressional • 

support 

Weaknesses 

Appears to be a flip-flop 
Extremely unlikely to gain 
congressional support 

Conflicts with agreement with 
congress on some 318 sales 
Could appear to be a flip-flop 
Difficult to gain congressional 
support 

Difficult to gain congressional 
support 
Narrower "fix" than may be 
desired by environmentalists 

Appears tepid to environmentalists 
Difficult to gain congressional 
support 

Environmentalists would condemn 
as inadequate ~ 

Difficult to gain congressional 
support 

Environmentalists would condemn 
as inadequate 
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. .. - : 
Novemba 6. 1995 

PresicJ.cnt William 1. ClintDn I 
The White House " 
Washington, D.C. 

: Dear President Clinton: 
I 

Vtfe read your statement o( Saturd~y, October128. concemin& the implementation ~f I 

~1ion 2001 of the FY 1995 funding rescission bill (PL 1 04-19) ~ a mixture of bewild::rment 
and surprise. Section 2001 is the section oftbe bill that deals with forest health activities and 
directs the Secretaries ofIntcrior and Agriculture to expalite some tiJ1lb~,ales. as wei! as ( 
release others that have ~y been sold. and, fOT which the government s outstanding I 

contract liability. "\ .• 
" , I 

Your Sa~day statcm+t bewilders us for at i~ four reasons. First.. you"ass~rt tWt the 
release oftbese saJe.t; does not comport with the agreement that the Administration and CObgTes~ 
laboriously negotiated concerning the implementation of this measure. Certainly. the direction in 
Section 2001 (Jc) to release these sales "notwithstanding an~ other provision of law" is not 
difficult to translate into exec{ltive action. Moreover, during negotiations ypur negotiators J.sked 
for. and were gi'Y~ a list oftl}c kinds ofSjlles that ~ illterukd to be cove~ It is rather late 
after (I) concluding n.cgotiati?os, (2) signing tl\e bil~P) developin~ your own interpretation of 
the statutory language. and.(4} having it rejected by lor-0 courts to say you misuodersto(ld what \ 
we and your negotiators agreed to, I , 

Second, your predictions 9f dire enviroruncntal and economic c.;onsequence~ fro .... the 
release of these sales do not squaie with the faCK These sales involve less than IQ'.OOO'Jres o~t 
of the 30 million acres (fewer than J i,n every 3.000 acres) of federal forest land in Oregon and 
Washington. They come at a time when, thanks (0 Qle zeal of ~xtreme pieservarionists w~o 
want \0 takf us back to pre-settlement cOn~itioqs. paeillc Northwest timber harvestin¥ is at an I 
all-time low. The sra[Ute and existing law provide you the fl..r.!bility to set-aside adqitional 

~
creage to protect species in place~ where the government ~ ~ot already incurred fihan~ial 

~jability;associated with ca.ncelliqg already-sold ~imber sales. PerJtaps your ad.visors have not 
• sha=! the .v";labiHty of this fldibility with YO~ 

~oo 
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\ . 
11Urd, and in a related vein. is the apparent lack ofconcem.f,?r the government's ftnancial 

liability. Since these: sales have already been sold thry are DO longer the government's 
posse.mon strictly speaking. Can~l1ing them wiU i~olve the assumption ofliabiJity for 
d..amages claims frQm the purchasers. Current estimates suggest liabilities in exeess'ofSlS0 . 

1 million. Together with foregone timber sale receiptS, the Treasury would lose in excess of $400 
million. 1b.at loss would have to be teflected in agency budget cuts in FY 1997 or in out years. 

Finally. we an: bewildered because until October 28, Adrni 
witnesses at congressional hearinr were urgh:sg us to, forebear from 
of PL 104419. As. you may know. we ~ not pleased with the slow 
Administration bas made in implementing 'the provision. Neverthel 
agree thal-}aS oneAciministratio[l witness entreated - "it is a bit p 
changes. Pernaps broad r legislative ch.an~es sh6uld now be consi 

~ 

. on representatives 8Jld 
c~es to Section 001 

te 0 cog.Ie$S yoin 
, we Mlere inclined to 
aturc" to consiqer 

In addition to be' ·l~ . ng us, yoW' intt.ntion to introduce Ie statio in this area l~ves us 
surprised. So fat', the 0 y pi oflegislation in the natural reso s and nVironmental area I 

that your AdminIstratio has' troduced "''33 the S~ propos brou t fOiWard in the 
l'o3rd Congress. Even at m was nqt reintroduced in this C ngress~ 'Thus, yoW' 
forthc(,ming foresUy pr sal·1l be only the second cnvironmen 1 initiative advanced dec 
yOLa leadership. Given e pressing problems in ther 8lUS of cnvi nm~tal concern (e ,tpe 
l1ndangered Species Act. Clean Wata Act. the F bill) we are s rised at the selectio of this 
issue as a top priority. but we ncvcrtheless~ hat 'a legislative p posal may be superi " the 
Administration's CWl'alt approach which vi.olate the law. We beli e that the COUIU; tha have 
reviewed the Administration's perfOTmdto would concur. i 

TherefOre, we s~ ~Y to en . n your legislative pro sal an4 arc willing to ·scuss 
an early hearing ~atC in the relevant Co . nee or Cbmmittecs ofj ·sdic~on. We do r ~ 

. however, that your proposal be accompani,d by an accurate esti~ offil}ancial damag t.p the 
government associated with cancelling any contracts. Your propo should also include 
provisions for determining which rgency blldgets should be reduc to 0trret the damag claims. 
We would also appreciate YOlt thOughts on whether the fed.eraI go emme~t has any obli a~ons 
to the affecled counties to make up for lost rcvc:riue3 to schools. . 

I 

( 
~ ) 

I 

I. 

I4J OOJ 
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At the end of the day. we will lik Iy oot agree on the outcome ot" this dispute. But 
even as an initial matter. we would not mmend contract cancellations and federal venue 
losses as a viable proposal. 

Sincerely. 

( 
) 

i 

I 
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1 At Ibe ead of. the cSa,y. we will' DQt qree on me mII".Ome or tbii diapUre. Bur 
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DRAFT (5 P.M. November 18, 1995) 

MEMORANDUM FOR LEON PANETTA 

FROM: HAROLD ICKES 

RE: A LEGISLATIVE REMEDY FOR THE TIMBER PROGRAM 

1. Introduction and Summary 

This memp requests your approval to seek specific legislation amending some of the old-growth 
logging provisions of the rescissions act signed earlier this year. The attached document 
provides background information and additional de.tail on the proposed legislation. 

The rescissions act contains logging-related provisions that, for the most part, govern salvage 
timber sales. In general, those provisions were changed during negotiations on the bill in a way 
that makes it possible for us to manage the salvage sales in compliance with environmental laws. 

Other provisions, however, are very troublesome. These apply to sales of environmentally 
sensitive old-growth timber in Oregon and Washington and, in another section, address the 
President's Northwest Forest Plan. We are in litigation on most old-growth provisions of the 
rescissions act. Initial rulings have been adverse to our understandings of the act and have 
exp~nded the coverage of these old-growth provisions to force release of twice the timber 
volurne we originally agreed to~ Industry lawyers are pushing for still more. We face the 
prospect of very serious environmental problems, probable jeopardy to the Forest Plan, and 
possible injunctions against further sales under the Forest Plan. 

The statement issued by the President on October 28th in response to an adverse court ruling 
states: 

My Administration's agreement with the Congress on this issue was significantly 
dif.ferentfrom the interpretation upheld this week by the courts. We agreed that 
the Administration would not have to violate our standards and guidelines for our 
Forest Plan and for forest management in general, but only 5peed up sales that 
met those standards. We do not believe that this extreme expansion of ancient 
timber sales was authorized by the 1995 Rescission (sic) Act. My Administration 
will actively pursue a legislative remedy to correct this extreme result. 
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II. Discussion 

\Ve re~ommend a legislative package, the specific provisions of which fall into three general 
categories relevant to possible negotiations with Congress. The categories and provisions are the 
following: 

Amendments to restore our original agreement with Congress 

• , Old-growth sales should be limited to "318 sales". We understood the bill to require 
release only of sales issued pursuant to section 318 of the Fiscal Year~990 
Interior appropriations act. The court interpreted the provision to require release of all 
sales ever offered in the geographic area described in section 318 -- all of Oregon and 
Washington -- more than doubling the volume of harvest. 

Our proposal would delete the language in 2001 (k) that refers to geographic units and .., CD 
would provide for the release of "all timber sale contracts offered in Fiscal Year~ 14.v11- ~ 

TOt:tTTd 1990_ under the authority of, and in compliance with, Section 318(b) of Public Law 
101-121 (103 Stat. 745)." 

• The Northwest Forest Plan should be protected. We understood that Congress 
intended that the Forest Plan itself would remain in force and that sales that met its 
criteria would be implemented expeditiously. The timber industry's lawyer is arguing 
that the rescissions act overrides the Forest Plan and directs us to offer sales without 
regard to environmental effects or other criteria in the Forest Plan. That would 
undermine the Forest Plan and could lead to new injunctions. 

Our proposal will make changes in two sections in order to protect the Forest Plan. In 
2001 (d), we would delete the language that refers to geographic units (as we would also 
do in 2001 (k) above) and provide that the Secretary shall expeditiously prepare timber 
sale contracts "allowed under and consistent with the standards and guidelines specified 
in" the Forest Plan. In 2001(1), we would strike language that prevents us from making 
changes to the Forest Plan to account for the old growth sales released under this law. 

Amendments to give us tools to fix environmental problems created by the act 

• The Administration needs buyout and replacement authority and funding. 
Unfortunately, due to recent court rulings, title to timber which we did not understand to 
be included in the act has already passed to timber companies. The Departments of the 
Interior and Agriculture need the authority to work with purchasers in order to modify or 
buyout problematic contracts, or provide replacement timber. This authorization would 
include the authority to reach a voluntary agreement with the holder of the contract, under 
which the holder accepts substitute timber or money, as well as the authority to 
unilaterally require a holder to accept substitute timber, or buy back part or all of a sale 



that would have significa t environmental effects. We expect that the Departments 
would offer voluntary se tlements prior to taking unilateral action. We-fecommend 
s . st 

., 
-' 

Ser;,vice'E timbef ecmtfBets. . J Ie 
wtllAlJ """"~t-viLL ,~ / ,-'1/ of 

Our proposal i~ tg add legislati vC language sueR as: 3f11e Secretar~ of Agriculture and c ~wi 
-, II II r' 

~he Interior aa.lr~€l;..;a~u~tflk60t'1fi7:i':oeEi to ~uspend, terminate, replace or modify any timber sale V"" 
~ ~ontract .affect€ld by Gf released .. ~here the Secretary soriee! ned/ 

·,in his discretion finds that such suspension, ter ination, replacement or modification is 
authorized pursuant to originally advertised ter s" r where proceeding with the original 
contract "would have an adverse effect on th envir ment or natural resources." The 
amendment would further provide for appr sation not to exceed a 
cumulative total of $1 00,000,000. 0') ..u. . 1\ -l-

I I vu.. &elY! l.'~ iN-(lI c r 
IA~ ",Z5nI(l) 

d I · I fi' d' . h ,.J\(6&<Ch~ Amen ments to reso ve Issues e t In Isagreement WIt congress 

• The Administration should not be required to release old-growth sales where bird 
species listed under the Endangered Species Act are nesting or breeding. We are in 
litigation with the timber industry about which standard to apply in determining whether 
bird species listed under the Endangered Species Act are "known to be nesting" in a 
particular forest area. In those areas, the act prohibits release of the old growth sales. We 
take a view of the restriction that is broader, more fully sustained by accepted science, 
and more protective than that supported by the timber industry and by some in Congress. 

• 

Our proposal would replace the phrase "known to be nesting" with the phrase "known to 
("" occupy for nesting or breeding purposes~R8 8ft'€! Hfl:i~' The proposal would further state 

that "The Secretary concerned shall maKe this determination of occupancy in accordance 
with scientifically recognized principles, such as the Pacific Seabird Group Protocol." 

The Government's obligation to provide replacement timber should be defined 
narrowly. The current statute imposes an obligation on the government to provide 
alternative timber if an old growth ("318") sale cannot be released either because the sale 
would threaten a bird species or "for any reason." We may not have sufficient timber to 
meet this obligation, so we need the authority to buy the contracts out as a fallback. In 
addition, we want to limit our obligation to what we understand to be the main focus of 
the provision, namely to those sales that are withheld due to endangered or threatened 
birds. We want to eliminate the broader "for any reason" clause, which we fear could be 
alleged to cover other, theoretical sales such as those that were originally offered before 
1990 but have subsequently been reconfigured and sold, and are now physically 
impossible to release. 

l 
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Acc~rdingly, ollr proposal would amend the language to limit the replacellle~lt 7. 
reqUIrement to sales that cannot be released due to murrelets, and add an option to buyout ( 
the sales ~(adequate replacement timber is uflavailabl~ ct. 'T ~ ~,,(.t.'t"'Jlt!i04~ W ~ 

Initial contacts with key members of Congress who supported the logging provisions suggest 
some receptivity to new legislation, provided it is tailored narrowly. Other, pro-environment 
members would support broader changes. Our chances of success with respect to any of the 
amendments are unknown at present. The Department of Justice has raised concerns about 
potenti.al adverse consequences for us in pending litigation if Congress rejects some of the 
legislative changes. 

III. Legislative Vehicles 

It is our recommendation that the funding authorization for buyouts and the associated legislation 
for the "administrative tools" should be sought on the reconciliation bill. That vehicle can 
authorize mandatory spending from the salvage fund, so the spending does not fall under the 
discretionary spending caps. That bill will also have the capacity to cover the paygo cost of $100 
million, although this would reduce the total deficit reduction of the bill by that amount. 

~ ~(CA... to L 
The other legislative language changes, however, go on some other bill because they would J 
violate the Byrd rule. We recommend the Interior Appropriations Bill because this problem 
arose on an appropri ions bill (the rescissions bill) and because the Northwest Members are in 
significant leadership ro s on the Committee. 

IV. ~ Recommendation 

n.\l }. ~ h __ CA ~ L LJL,",,~;\ (,N ~.L l­
, v\.f' W cA-

\ 

We recommend that you and/or other senior White House staffconsult with appropriate 
Members of Congress and begin an effort to secure enactment of these changes on the most 
appropriate legislative vehicle(s). We also recommend that appropriate communications staff be 
directed to prepare materials explaining this effort. 

V. Action 

___ ,AGREE 

DISAGREE ----

DISCUSS ----

Attachments 
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November 19, 1995 

MEMORANDUM FOR LEON PANETTA 

FROM: HAROLD ICKES 

RE: TIMBER LEGISLATION 

I. Introduction and summaIY 

This memo provides background information for the proposed legislative amendments to the old­
growth logging provisions of the 1995 rescissions act signed earlier this year. 

The memo first summarizes three serious disputes arising from the rescissions act and then details 
the adverse effects these disputes have generated or are expected to cause. The final section of 
this memo descnoes proposed legislation. 

The rescissions act contains logging-related provisions that, for the most part, govern salvage, 
timber sales. But some provisions apply to sales of environmentally sensitive old-growth timber 
in Oregon and Washington, and others address the President's Northwest Forest Plan (''Forest 
Plan"), which is the Administration's plan for logging old-growth and other timber on federal 
forests within the range of the northern spotted owl--areas generally west of the crest of the 
Cascade mountains in Oregon, Washington and portions of northern California. 

Negotiations with Congress over the bill fOCUS~ largely on issues related to salvage sale!)l.and 
most, though not all, of the major problems with those portions were resolved. But we fate two 
serious disputes with the timber industry concerning interpretations of the old-growth provisions, 
and we expect additional disagreements over the Forest Plan-related provisions because of 
genuine misunderstandingsEIn addition, we are disputing a key issue that was left in disagreement 
with Congress when negof tions on the bill concluded.. . I 

. OJ,) n 7Lu .tc.o~~..l 1.AA.t~4 c!] Tlu ~,\ X""'-
We are in litigation on most old-growth logging provisions of the rescissions act. Initial rulings 
have been adverse to our understanding of the legislation. We face the prospect of: 

• 
• 
• 
• 

ll. 

serious environmental problems· W ~J ~.~ t., , 6""V 
possible invalidation of the Forest Plan (which could ~result in an injunction barring 
further timber sales in the Forest Plan area); 
additional damage to the economic interests of the sport and commercial fishing sectors; 
and 
derailment of major Administration initiatives aimed at helping private and state 
landowners in the Northwest comply with the Endangered Species Act (see footnote 7). 

Issues in dispute and adverse effects 

a. Issues in dispute . 



I( 

On September 13, 1995, Judge Michael Hogan of the federal district court in Eugene, Oregon, 
ruled against the Administration on a key issue related to logging of old-growth timber: the scope 
of "section 318" timber sales, described in section 1, below. The Court of Appeals for the Ninth 
Circuit denied the government's request for a stay ofhis ruling pending appeal. Argument before 
the Ninth Circuit on the merits of Judge Hogan's ruling is scheduled for mid-January. Meanwhile, 
in the absence of a stay, title to old-growth timber is being transferred to logging companies and 
trees are being cut. 

Judge Hogan is expected to rule again soon, perhaps this week, against our position on an 
additional issue: the method of determining where endangered birds are nesting, discussed in 
section 2, below. Also, we expect a third dispute to arise soon on the question of whether 
specific rescission act provisions implicitly override the Forest Plan. This issue is discussed in 
section 3, below.' 

1. Geographic and temporal scope of section 318 Sales . 
~ c..t-.. ~(All.. t ~ 

The Administration's under~ding of section 2001(k) of the rescissions act was that it required 
release of old-growth sales bffered under the authority of section 318 of the FY1990 Interior 
appropriations act,.w-which had not yet been released for halVestl geD:efaB1'because of serious 
environmental problems. Because section 318 was a one-year rider on an appropriations bill, 
there were a limited number of readily identifiable sales that were offered under its authority. 
Based on this understanding, we expected to and have in fact released 130 million board feet of 
timber, through approximately 28 sales. 2 

Th . d h 11 d thi~1'lA~ct ~ Th dist· d d C'. d e m ustry c a enge s mterpretatlOn as too narrow. e nct court agree ,an .Loun 
that the new law requiIed us ta t:elease not only the "pure 318" sales (130mbf) as we expected, 
but all timber sales in Oregon and Washington offered but not released prior to the date of the 

1 The 318 sales we anticipated releasing and have released are 130 million board feet (mbf). The additional sales 
Judge Hogan ordered us to release and that we have released in post FY90 sales are 175mbf, for a total amount 
released of305mbf. His next ruling may force us to release up to 29lmbfin pre-FY90 sales. Ifwe lose on the nesting 
issue, we may be forced to release 248mbf more (see footnote 6). Also, we are disputing whether Judge Hogan's 
ruling applies to approximately 56mbf in nine sales that were,),1ljoined or delayed by other court actions, and 38mbf in 
12 sales where the original purchaser is no longer in busines9ffIbus, we may be required to rele~bf of old­
growth timber in excess of what we intended when we agreed to the provisions of the rescissions a~ally, if we 
lose on the interpretation of the Forest Plan provisions, we may be forced to release untold volumes more, perhaps in 
excess of one billion board feet immediately, and additional billions in the coming year--all without environmental 
restrictions. 

2 Under the original provision of Section 318, the federal government released more than 4.4 billion board feet 
of old growth timber, but held back approximately 130 million board feet due to environmental concerns with the sales. 
Prior to the rescissions act, we were working with buyers to modify those sales so they could be released. We 
understood and agreed that the rescissions act mandated that we release those sales without the needed modifications, 
understanding that such releases could pose a risk to but probably would not fatally undermine the Forest Plan. We 
have already complied with this provision of the act" 

J 
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signing of the rescissions act (approximately 175mbfmore). According to Judge Hogan, any 
previously offered timber sale in Oregon and Washington, whether offered under 318 or not, had 
to be released, because these states are areas covered b~ section 318.3 

This ruling, on the so-called "geographic and temporal scope" issue, has already required release 
of 46 additional sales offered after the passage of section 318, representing an additional 175 
million board feet. ,It has the potential to require release of approximately 291 million board feet 
more, if Judge Hogan decides, as is expected, that timber sales offered before the passage of 
section 318 in 1989 located in areas covered by section 318, also must be released. 4 

2. "Known to be nesting" 

The second major dispute miefore Judge Hogan involves the "known to be nesting" issue. 
This is about which standard to apply in determining whether bird species listed under the 
Endangered Species Act (''ESA'') are "known to be nesting" in a particular forest area. This 
dispute is important because, under the rescissions act, section 318 sales where birds are "known 
to be nesting" are exempted from the general mandate that they be released, although we are 
obliged to find replacement timber. The timber industry and some members of Congress would 
insist on physical evidence of nesting, such as discovery of a nest. In contrast, our position is 
broader, more fully sustained by accepted science, and more protective of endangered birds 
because it relies on evidence other than solely the presence of nests . .5 

3 Aside from all environmental issues, Judge gan's expansive interpretation of section 2001(k) will produce 
windfalls for some timber companies. The law enacted was intended to help the specific set of mill owners and 
logging companies who had contracted for f er under section 318, but had not'yet been allowed to cut some or all of 
the expected volume because of environme al restrictions imposed after passage of 318 and awarding of the sale 
contracts. Under Judge Hogan's ruling, ny businesses ~iBel\l"iag seBle ... ho had 318 wnbacts, as we" as others 
~fte EliEi B~ who, prior to passage of the ct had no leg&klaims against the government, now are statutorily entitled to 
cut federally-owned timber or receive financial compensation. It can be argued that, where timber is cut, the windfall 
is shared with loggers, mill workers, and communities. But where compensation is paid, only the company owners 
receive benefit. Overall, this situation raises real concerns of fairness and cost. 

4 Most of this pre-FY 90 volume was offered, but never sold. The original "sale" no longer exists in any normal 
sense of the concept. However, the Forest Service, BLM and Justice Department understand the district court's order to 
require us to identify and report to the court all such "sales." It is not known whether the court will order us to release 
these "sales." It would be very problematic to do so for administrative and practical reasons, and because of the 
possible volume and environmental sensitivity of the timber in question. 

The Administration position relies on use of a scientific protocol that infers nesting activity from observation 
of other behavior. The industry argues that we should rely solely on physical evidence of nesting -- a virtual 
impossibility because of these birds' unusual behavior. The murrelet has developed evasive characteristics and behavior 
to avoid predators while breeding in the forests. During the nesting season it is often secretive, has cryptic coloration, 
does not build a nest, lays its eggs and raises its young on tree limbs more than a hundred feet up in the forest canopy, 
and avoids activity during daylight hours. The murrelet was the last North American bird to have its nesting habits 
identified, and since first discovered in the mid-1970's, only 70 nests have ever been sighted. 
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!fthe court rules against the Administration, we would be required to release approximately 248 
million board feet in 61 sales. 6 Defeat on this issue and the resulting logging of key habitat areas 
would have a devastating effect on murrelet populations in Oregon, and harm murrelet 
populations elsewhere. In addition, it would likely result in an injunction nullifying the Forest 
Plan. 

3. Override of the Forest Plan 

The timber industry's principal attorney involved in rescissions act litigation recently stated in 
court his view that sections 200 1( d) and (1) of the rescissions act override the standards and 
guidelines for wildlife protection and· other resource management criteria in the Forest Plan and 
require expedited release oftimber sales in areas covered by the Forest Plan. This issue is in the l '7 

very early stages of litigation now, and an adverse decision could lead to significant environment~ 
problems. 

b. Adverse effects expected 

~~~~timber required to be cut under the rescissions act may elfCC~t-Q:Ill 
expectations b}'i423-688 ·on board feet -- an amount roughly equivalent to e-h ye ' 
harvest under Pr· nt's Forest Plan. Moreover, approximately half of this 423-68 
board foot old-growth harvest would "@aren~come from within "Late Success:;-:io~n:-=r"l'l'""':'e-=-se:-:rv::-::es," ? 
areas designated under the Forest Plan to be generally set aside from commercial harvest 
operations. 

The environmental effects of the expanded interpretations sought by the timber industry (and thus 
far sustained by the courts) include adverse impacts on threatened and endangered Snake River 
salmon and coastal salmon and trout proposed for listing, and on two listed bird species, the 
northern spotted owl and marbled murrelet. Given these impacts, a federal district court judge in 
Seattle, William Dwyer, may well issue an injunction against further logging within the Forest 
Plan area -- derailing a major presidential initiative and returning the region to the court-imposed 
gridlock created during the Reagan and Bush administration. Several other Administrative 
initiatives to provide relief to private and state landowners under the ESA could also be at risk if 
these sales are released. 7 

~ . . rfJ 1W.. \.; "" k- Y 
<;/ v~ it. rN<.. ~"'- C\A -rz,u~ l.l~ I ~ ~ ,; 

.A' The r:eSGissi901l 8Gt requires tbe'""AdministrationE· "replacemen' timber foytiri.ber withheld because ;( --J 
of the presence of listed birds. Thus, the key issue here i not the volume but the location and habitat value of " '('l \ 
~~~k~' . .~ 

, . V--\Il ~VL ~ ~;CL.-L vt" 
7 Section 4(d) of the Endangered Species Act provides the Secretary of the Interior with broad regulatory 

authority to issue protective regulations for threatened species like the northern spotted owl. Current ESA regulations 
prohibit the harming of spotted. owls across millions of acres of non-Federal forest land in the Pacific Northwest. 
Because of the protections in the Forest Plan, President Clinton was able to direct Secretary Babbitt to issue a section 
4(d) rule to ease spotted owl incidental harming restrictions for over 4.5 million acres of non-federal lands in 
Washington and California. This rule is not yet final. Oregon is developing its own 4(d) rule, which is not yet 
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m. Legislative remedy 

The President has publicly announced that he will propose a legislative solution to these problems. 
He affirmed his intent to seek legislation when he met with the Green Group during the week of 
November 6. 

The legislative approach we recommend was developed through extensive consultation with 
White House and agency representatives. The group conside!ed six principal options, 
summarized and discussed in terms of Pros and Cons in Attachment A The recommended 
course, Option 3, lies between the broadest possible course, favored by environmentalists, and the 
narrowest course, likely to be favored by Congress. Option 3 is targeted narrowly at the most 
problematic features of the rescissions act. 

The prospect for success with Congress is not yet clear. The Administration has not begun 
negotiations, but staff have had informal contacts. Congressman Dicks, Senator Hatfield,and 
Senator Gorton are reported to be willing to discuss a "very narrow" approach. We received a 
largely negative letter from some key lawmakers, responding to the President's statement 
announcing his plan to seek legislation (Attachment B). Conversely, other members filed an 
amicus brief with the Ninth Circuit in support of the Administration's position on the "geographic 
and temporal scope" issue. 

Much of Option 3 represents a restoration or clarification of what the Administration believes it 
agreed to with Congress when the rescissions act was negotiated. In this regard, the decision to 
seek new, amendatory legislation is less vulnerable to characterization as a "flip-flop." Other 
features of Option 3 reflect administrative measures that differ from or supplement the original 
"deal." 

submitted to Interior. If the Forest Plan is invalidated, the basis for providing relief to non-federal landowners would 
be eliminated. 

The second major Administration ESA reform initiative in the Northwest involves negotiation ofRabitat Conservation 
Plans (RCPs) with major timberland owners under Section IO(a) of the ESA In exchange for a commitment to 
integrate endangered species preservation into land use practices, an RCP permittee will be authorized to take action 
harming certain endangered species ~., marbled murrelets, spotted owls) over the course oflong-term land use 
activities. Because of the Forest Plan, the Administration has been able to take a very flexible approach to developing 
RCPs with large timberland owners. Four RCPs covering 740,000 acres ofland are in place, 11 more are in 
negotiation, representing an additional 6.7 million acres. If the Forest Plan falters, or if the broad definition of 2001 (k) 
prevails and a large incremental volume of old-growth is cut, Interior's authority to authorize further actions harming 
murrelets or owls through RCPs would be virtually eliminated. Existing RCPs, such as the Elliott State Forest RCP in 
Oregon, would be subject to challenge. 

Because of the adverse im.,pacts caused by rescissions act logging on endangered salmon and trout species that occur in 
Oregon, Washington, Idaho, and Montana, activities that cause additional harm to those species, such as logging, 
mining, grazing and other uses offorest land in Montana, Idaho, eastern Oregon, and eastern Washington, may be 
enjoined. Litigation has been filed by environmentalists to invalidate forest plans (and, thus, activities under those 
plans) in these areas because of the impacts of the rescissions act-authorized salvage and old-growth logging. 
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This approach is an appropriate effort to revlrse or ~revent judicial decisions based on 
misunderstanding oflawmakers' intent, and Ie~edy on-the-ground environmental problems. 

Option 3 does not apply to "salvage" logging, which would continue to be governed by the 
rescissions act, the President's directive of , and the interagency agreement of __ _ 
The legislation recommended below can be divided into three general categories relevant to 
possible negotiations with Congress: 

• Amendments to restore the Administration's original agreement with Congress; 
• Amendments to give the Administration tools to fix environmental problems created by 

the Act; and 
• Amendments to resolve issues left in disagreement with Congress. 

a. Amendments to restore the Administration's original agreement with 
Congress 

1. Old-growth sales should be limited to "318 sales": This amendment fixes the 
misunderstanding regarding section 2001(k) of the rescissions act. While the Administration 
understood section 2001(k) to require the release of specific old-growth sales that were offered 
under the provisions of section 318, a rider attached to the fiscal year 1990 Interior and Related 
Agencies appropriations bill, Judge Hogan ruled in NFRCv. Glickman on September 13, 1995, 
that all timber sales on Forest Service and BLM lands in the geographic area covered by section 
318 (all of Oregon and Washington) must be released, regardless of whether the sales were 
originally offered under section 318.8 This interpretation more than doubled the number of board 
feet we believed we were required to release under 2001(k), threatening to cause environmental 
harm and to undermine the Northwest Forest Plan. 

The proposed amendment would conform the legislation to the Administration's original 
understanding of the geographic and temporal scope of this provision. This amendment would 
have no effect on sales that have already been released (although another amendment, discussed 
below, would give us administrative tools to reduce or prevent damage from such sales). The 
principal practical effect of this change would be to prevent release of sales that 'Yere offered, 
then withdrawn (for environmental or other reasons) prior to the passage of section 318 
(approximately 291mb£), and the other sales currently in dispute, such as those where-the original 
purchasers are out of business (38mb£) or where the sales were enjoined by different court action 
(56mb£). 

Our proposal would delete the language in 2001(-,,) that refers to geographic units and would 

8 Judge Hogan already has required the release of all timber sales offered in the geographic area described in 
section 318 after the expiration of section 318. He is expected to require the release of all timber sales offered on these 
lands prior to the passage of section 318. The Forest Service and BLM estimate that at least 291mbfwould have to be 
released under that order. 
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provide for th~ release of "all timbe sale contracts ~ffered in Fiscal Years 1989 and 1990 under J 1/ 
the authority of: and in compli e with, Section 318(b) of Public Law 101-121 (103 Stat. 745)." , 

2. The Forest :e an should be protected: The Forest Plan was discussed during 
negotiations with Congress The Administration's understanding of Congress' intent (articulated 
by Senators Gorton and tfield) was that the logging provisions of the rescissions act would 
enable the Administration to release timber sales under the Forest Plan, consistent with 
environmental law and policy. The attorney representing industry plaintiffs in most of the 
litigation falling under section 200 1 (k), however, has signaled his belief that section 2001(d) of 
the rescissions act specifically overrode the criteria in the Forest Plan. Under the industry's 
apparent interpretation of the act, section 2001(d) may require expedited release--with no 
environmental or harvest volume standards whatsoever--oftimber sales throughout Oregon, 
Washington, and Northern California. This could involve immense volumes of timber, perhaps 1 
billion board feet in the first year, and additional billions thereafter. This issue is now in the very 1-, 
early stages of litigation. ,j . 

For a different reason, section 2001(1) also may pose a threat to the Forest Plan. This section 
specifically prohibits the Administration from revising or amending the Plan prior to December 
1996--even to take into the account changes in environmental conditions caused by logging of 
old-growth timber mandated by section 2001(k). Given the expansive way in which 2001(k) has 
been interpreted and the unexpectedly large quantities of old-growth timber it releases, this 
prohibition puts the Forest Plan at serious risk of being overturned by the courts.9 

Our proposal will make changes in two sections of the rescissions act. In 200 1( d), we would 
delete the language that refers to geographic units (as we would also do to 2001(k) above) and 
provide that the Secretary shall expeditiously prepare timber sale contracts "allowed under and 
consistent with the standards and guidelines specified in" the Forest Plan. In 2001(1), we would 
strike language that prevents us from making changes to the Forest Plan to account for the old 
growth sales released under this law. 

b. Amendment to give the Administration tools to fix environmental problems 
created by the act 

Buyout and replacement authority and funding: The government has already released certain 
environmentally problematic timber sales under section 2001(k), and in the future may have to 
release more. Thus, in order to protect the environment and the Forest Plan, it is necessary to 
create tools that allow the Administration to mitigate some of that damage. 

The Forest Plan was found by the court to be in compliance with environmental laws because it allowed 
harvest in certain areas pursuant to certain standards, and barred cutting in other areas, creating a sustainable balance of 
cutting and preservation. If we are required to cut significant amounts of old-growth timber that was not originally 
anticipated in the Forest Plan, we need to be able to adjust the original Plan, taking these new sales into account, 
otherwise the court-approved balance will be upset. 

7 



(I 

The Departments of the Interior and Agriculture need the authority to work with purchasers in 
order to modify or buyout problematic contracts, or provide replacement timber. This 
authorization would include the authority to reach a voluntary agreement with the holder of the 
contract, under which the holder accepts substitute timber or money, as well as the authority to 
unilaterally require a holder to accept substitute timber or permit the government to buy back part 
or all of a sale that would have significant environmental effects. We expect that the Departments 
would offer a voluntary settlement prior to taking unilateral action. W~fe60BHll:OOd. seekins 

a=~ is .0BBistent with the stOlldsrd e6_~the F6I'Ost 8....ree's limber 

,,-..ts. L'(}v"j ~. "l~:" "" r 
Our proposal would authorize the Secretarx fInterior or Agriculture to "replace, modify, 
suspend, or terminate" any timber sale co ract released under 2001(k) "where the Secretary in 
his discretion finds that such replacemen , modification, suspension, or termination is authorized 
pursuant to originally advertised terms" or where proceeding with the original contract "would 
have an adverse effect on the environment or natural resources." The proposal would further 
provide for appropriate compensation not to exceed a cumulative total of$100,000,000. 

c. Amendments to resolve issues left in disagreement with Congress. 

1. The Administration should not be required to release old-growth sales where 
bird species listed under the ESA are nesting or breeding: The only exception to the release 
of sales mandated in Section 2001(k) is for sale units in which threatened or endangered bird 
species are "known to be nesting." There are a few northern spotted owl nests in sale areas, but 
the controversy regarding this issue revolves around a number of sales that contain marbled 
murrelet breeding habitat. 

While there was disagreement between Congress and the Administration about the definition of 
"known to be nesting" during the legislative debate, no statutory definition was ultimately 
adopted. Congress rejected the Administration's proposed definition, but was unable to include 
language endorsing the industry view, apparently because of opposition from members. Some in 
Congress will argue that the Administration's proposed amendment is an effort to win on an issue 
we lost during negotiations. It is more accurate, however, to say that neither side won, and both 
sides, in this sense, preserved their arguments. . 

Industry plaintiffs are suing the land management agencies to force the agencies to use a very 
narrow definition of "known to be nesting." The land management agencies are relying on the 
best scientific protocol for determining where murrelets are "known to be nesting." A court 
ruling for the industry interpretation would probably require the Administration to release all but 
one or two of the 61 sales that the Administration has withheld under our interpretation of the act. 

Our proposal would replace the phrase "known to be nesting" with the phrase ''known to occupy 
for nesting or breeding purposes.Ake sale ~" The proposal would further state that ''The 
Secretary concerned shall make lhis determination of occupancy in accordance with scientifically 
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recognized principles, such as the Pacific Seabird Group Protocol." 

2. The government's obligation to provide replacement timber should be 
dermed narrowly: Currently, section 2001(k)(3) requires the Secretary to provide replacement 
timber of like volume, kind and value "iffor any reason" a sale cannot be released and 
completed[.]" While the only affirmative defense to the release of a sale is the "known to be ! 
nesting" provision of Section 2001(k)(2), there are cases of physical impossibility and there may 
be other circumstances beyond the agencies' control which may require the agencies to offer 
replacement timber under this provision. We may not have sufficient timber to meet our 
obligations under this provision, given the number of sales that will threaten marbled murrelets 
and the number that have subsequently been reconfigured and are now physically impossible to 
release. 

Accordingly, our proposal would amend the language to limit the replacement requirement t 
sales that cannot be released due to murrelets, and add an option to fUY out the sales-tl' HlEl0Q.aat,e. 

~laGelBeftt tim:ber is unavaila15t\ "'.. ~ ~(y (s ~ \"" CA--e '" ___ . 

IV. Cost of the legislative package 

We estimate that the cost of this legislation will fall within a range which may reasonably be 
capped at $100 million. 

V. Legislative vehicles 

It is our recommendation that the funding authorization for buyouts and the associated legislation 
for the "administrative tools" should be sought on the reconciliation bill. That vehicle can 
authorize mandatory spending from the salvage fund, so the spending does not fall under the 
discretionary spending caps. That bill will also have the capacity to cover the paygo cost of$100 
million, although this would reduce the total deficit reduction of the bill by that amount. 

The other legislative language changes, however, must go on some other bill because they would 
violate the Byrd rule. We recommend the Interior Appropriations Bill because this problem arose 
on an appropriations bill (the rescissions bill) and because the Northwest Members are in 
significant leadership roles on the Committee. 

attachments 
A - Summary of Legislative Options with Pros and Cons 
B - November 6, 1995, Letter from Members of Congress 
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DRAFT -- DRAFT -- DRAFT (8:30 November 16, 1995) 

November 16, 1995 

MEMORANDUM FOR LEON PANETTA 

FROM HAROLD ICKES 

RE TIMBER LEGISLATION 

I. Introduction and Summary 

This memo requests your approval to seek legislation amending some of the old-growth 
logging provisions of the rescissions act signed earlier this year. 

The memo first summarizes three serious disputes arising from the rescissions act, then details 
the adverse effects these disputes have generated or are expected to produce, and finally 
outlines a legislative response to the disputes. 

The rescissions act contains logging-related provisions that, for the most part, govern salvage 
timber sales. But, in addition, some provisions apply to sales of environmentally sensitive 
old-growth timber in Oregon and Washington and others address the President's Northwest 
Forest Plan. 

Negotiations with Congress over the bill focussed largely on issues related to salvage sales 
and most, though not all, of the major problems with those portions were resolved. Far less 
progress was made in improving those provisions related to harvest of old-growth timber or 
the Forest Plan. Because of genuine misunderstandings, as well as some disagreements that 
we did not resolve during negotiations, we now are facing a number of serious disputes with 
the timber industry concerning the old-growth provisions and we expect additional 
disagreements over the Forest Plan-related provisions. 

We are in litigation on most old-growth logging related provisions of the rescissions act. 
Initial rulings have been adverse to our interpretations. We face the prospect of serious 
environmental problems, possible invalidation of the Forest Plan (which could produce an 
injunction barring further timber sales in the Forest Plan area), additional damage to the 
economic interests of the sport and commercial fishing sectors, and derailment of major 
Administration initiatives aimed at helping private and state landowners in the Northwest 
comply with the Endangered Species Act. 

a. Issues in Dispute 

The federal district court in Eugene, Oregon, ruled against the Administration on one key 
issue related to logging of old-growth timber and is expected to rule again against our 
position on an additional issue. These existing and expected rulings will have the effect of 
significantly expanding the number of old-growth timber sales required to be released under 



the rescissions act. This expanded universe includes sales with severe environmental problems 
such that the sales would otherwise be precluded under the standards and guidelines of the 
President's Forest Plan. [These interpretive issues are summarized below and detailed in 
Attachment B.] 

1. Geographic and Temporal Scope of Section 318 Sales 

Our initial view of section 200I(k) of the rescissions act was that it required release of old­
growth sales offered under the authority of section 318 of the FYI990 Interior appropriations 
act, but held up from release for harvest (generally because of serious environmental 
problems). Because section 318 was a one-year rider on an appropriations bill, there was a 
limited number of readily identifiable sales that were offered under its authority. Our 
interpretation of this provision resulted in the Administration releasing 130 million board feet 
of timber, through approximately 28 sales. l 

The industry challenged this interpretation as too narrow. The district court agreed, and 
found that the new law required us to release not only the "pure 318" sales, but .all timber 
sales in Oregon and Washington offered but not released prior to the date of the signing of 
the rescissions act. Any sale in Oregon and Washington, whether offered under 318 or not, 
west side or east side, had to be released. 

This ruling, on the so-called "geographic and temporal scope" issue, has already required us 
to release 46 additional sales, representing an additional 175 million board feet. It has the 
potential to require us to release still more sales, namely, those offered before FY 1990 
(before enactment of section 318), but not yet released for harvest. We are currently 
estimating the volume of timber represented by these pre-FY90 sales to exceed 265 million 
board feet. 2 

2. Known to be Nesting 

Over 4.4 billion board feet of section .318 old-growth sales had been released prior to enactment of the 
rescissions act. The remaining sales that had not been released generally had serious environmental problems. 
The BLM and Forest Service were working with the buyers to modify, place new conditions on, or fmd 
mitigation for these problematic sales. Section 2001(k), even under our interpretation, required release of the 
remaining "offered-but-not-released" sales on their original problematic terms, without modifications required to 
meet the standards of the Forest Plan. Administration negotiators understood that release of these sales posed a 
risk to the Forest Plan, but most believed that the Plan would not be fatally undermined. 

Most of this pre-FY 90 volume was offered, but never sold. The original "sale" no longer exists in any 
normal sense of the concept. However, the Forest Service, BLM and Justice Department understand the district 
court's order to require us to identify and report to the court all such "sales." It is not known whether the court 
will order us to release these "sales." Clearly, it would be very problematic to do so for administrative and 
practical reasons, and because of the possible volume and environmental sensitivity of the timber in question. 
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The second major dispute is also before the district court in Eugene and involves the "known 
to be nesting" issue. This dispute is about which standard to apply in determining whether 
bird species listed under the Endangered Species Act are "known to be nesting" in a particular 
forest area. We take a view that is broader, more fully sustained by accepted science, and 
more protective than that supported by the timber industry and some in Congress.3 

Section 318 sales where birds are "known to be nesting" are excepted for the general mandate 
that they be released, although we are obliged to find replacement timber. If we lose this 
dispute we would be required to release for harvest approximately 238 [248] million board 
feet in 57 [56] sales.4 Defeat on this issue and the resulting logging of key habitat areas 
would have a devastating effect on murrelet populations in Oregon, and harm populations 
elsewhere. 

3. Override of the Forest Plan 

In addition to these problems, the timber industry's principal attorney involved in rescissions 
act litigation recently stated in court his view that sections 200 1 (d) and (I) of the rescissions 
act override the substantive and procedural requirements of the Forest Plan and require 
expedited release of sales from forests in areas covered by the Forest Plan (Oregon, 
Washington, and California) free of any environmental requirements. Although this issue is 
not squarely in litigation now, it may soon be, and could lead to very significant adverse 
environmental consequences. 

b. Adverse Effects Expected 

All told, the volume of old-growth timber required to be cut under the rescissions act may 
exceed our expectations by over 440 million board feet -- an amount roughly equivalent to 
one-half year's harvest under the President's Forest Plan. Moreover, approximately half of 
this old-growth harvest would come frQm within "Late Successional Reserves," areas 
designated under the Forest Plan to be generally set aside from commercial harvest 
operations. 

3 The Administration position on this issue relies on use of a scientific protocol that infers nesting activity 
from observation of other behavior. The industry argues that we should rely solely on physical evidence of 
nesting -- a virtual impossibility because of these birds I unusual behavior. As the leading murrelet biologist 
explained in a recent Administration court filing, the murrelet "has evolved complex morphological and 
behavioral characteristics to avoid predators while breeding in the forests. During the nesting season it is often 
secretive, it has cryptic coloration, does not build a nest, laying its eggs and raising its young on a tree limb, 
and avoids activity during daylight hours. [T]hese traits, combined with usually nesting on tree branches in 
excess of a hundred feet up in the canopy of old forests, make this an extremely difficult nest ... to fmd. " 

4 The rescissions act requires the Administration to identify "replacement" timber for timber withheld 
because of the presence of listed birds. Thus, the key issue here is not the volume, per se, but the location and 
habitat value of the timber to be cut. 
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The environmental effects of the expanded interpretations sought by the timber industry (and 
thus far sustained by the courts) include adverse impacts on threatened and endangered 
Columbia River and coastal salmon and trout, and on two listed bird species, the northern 
spotted owl and marbled murrelet. By causing additional harm to these animals, and 
expanding the areas of old-growth forest logged, the rescissions act exposes the Forest Plan to 
court challenge from environmental interests, although there is language in the rescissions act 
which was designed to bar suits against individual timber sales under the Forest Plan (but not 
the Plan itself) until December 1996. The industry's override interpretation opens the plan to 
challenge from that quarter. In either event, the result could potentially be a court injunction 
against further logging under the Forest Plan -- derailing a major presidential initiative and 
returning the region to the court-imposed gridlock created during the Reagan and Bush 
administration. S 

II. Le"islatiye Remedy 

The President has publicly announced that he will propose a legislative solution to these 
problems. He affirmed his intent to seek legislation when he met with the Green Group 
representatives last week. 

The legislative approach we recommend was developed through extensive consultation with 
White House, EOP, and agency representatives. The group considered six principal options, 
summarized in Attachment A. The recommended course, Option 3, lies between the broadest 
possible course, most favored by the environmental community, and the narrowest course, 
likely to be favored by Congress. It is targeted narrowly at the most problematic features of 
the rescissions act. 

The prospect for success with Congress is not yet clear. Congressman Dicks, Senator 
Hatfield, and Senator Gorton are reported to be willing to discuss a "very narrow" approach. 
The Administration has not begun negotiations. We received a largely negative letter from 

Other adverse results are also possible. Because of the adverse impacts on protected habitats 
throughout Oregon and Washington, listed bird species in those two states, and listed salmon and trout species 
that occur in Oregon, Washington, Idaho, and Montana: 

• The proposed 4-D rule providing relief from current spotted owl restrictions affecting private and state 
government land owners may be scaled back or abandoned; 

• Other ESA-related agreements (HCP's) with states and private landowners in Washington, Oregon, and 
Northern California may be reopened, and new agreements may be forbidden; and, 

• Logging, mining, grazing and other uses of forest land in Montana, Idaho, eastern Oregon, and eastern 
Washington may be enjoined. 

The 4(d) rule and HCP issues are discussed in Attachment B. 
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some key lawmakers, responding to the President's statement announcing his plan to seek 
legislation (Attachment C). Conversely, other members filed an amicus brief with the Ninth 
Circuit in support of the Administration's position on the "geographic and temporal scope" 
Issue. 

Option 3 can, in part, be fairly characterized as representing a restoration or clarification of 
the "deal" we believed we attained with Congress when the rescissions act was negotiated. In 
this regard, the decision to seek new, amendatory legislation is less vulnerable to denunciation 
as a "flip-flop." Some other features of Option 3, however, reflect measures that differ from 
or supplement the original "deal." 

On balance, we believe we can reasonably defend this approach as an effort to reverse or 
prevent judicial and industry misinterpretations, remedy on-the-ground environmental 
problems, and to limit a major windfall in damage payments or other compensation to 
unintended and unwarranted beneficiaries. 

Option 3 does not apply to "salvage" logging, which would continue to be governed by the 
rescissions act, the President's directive, and the interagency agreement. The legislation we 
recommend would have three major aspects. It would: 

• Prevent release of additional environmentally problematic old-growth timber sales by 
amending section 2001(k)(1) to clarify that the sales subject to release are those 
"subject to and consistent with" section 318 of Public Law 101-121, and amending 
section 2001(k)(2) to change the exclusionary standard from "known to be nesting" to 
"occupy for nesting or breeding purposes." 

• Forestall a judicial interpretation that the rescissions act overrode the President's 
Forest Plan by modifying section 2001(d) to clarify that the provisions of this section 
apply only to timber sales that conform with the substantive requirements of the 
President's Forest Plan and deleting the prohibition in section 2001(1) that constrains 
needed modification to the Plan. 

• Authorize a mix of administrative tools (e.g., cash compensation, timber exchanges, 
consensual or mandatory modification) to prevent or reduce damage from the harvest 
of environmentally problematic old-growth timber sales that have already been 
released or that may be released if future court decisions go against our interpretations 
of the act. 

We estimate that the cost of this legislation will fall within a range, not exceeding $[100] 
million. Legislative language regarding the administrative tools (buy-back authority, timber 
exchanges, sale modification and termination) could be added to the reconciliation bill as 
mandatory spending. Legislative language amending or repealing the substantive provisions 
of the rescissions act would most likely need to be added to a different vehicle, such as the 
Interior appropriations bill. 

5 



III. Recommendation 

We recommend that you direct staff to develop final legislative language to implement Option 
3, as described in Attachment A, and that staff be directed to attempt to secure enactment of 
that language on the most appropriate vehicle(s). We"recommend also that appropriate 
communications staff be directed to prepare "materials explaining this effort. 

IV. Action 

AGREE 

DISAGREE 

WISH TO DISCUSS 
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ATTACHMENT B 

Description of Proposed Legislation 

A legislative package developed under Option 3 would contain the following elements: 

1. Geographic and temporal scope of "318" sales: At the time of signing, the 
Administration understood the provisions of Section 2001(k) to require the release of specific 
old-growth sales that were offered under the provisions of Section 318, a rider attached to the 
Fiscal Year 1990 Interior and Related Agencies appropriations bill. Those old-growth sales 
were defined by both specific geographic and temporal boundaries and were subject to 
environmental requirements provided for in Section 318. 1 

Judge Hogan's recent decision in NFRC v. Glickman dramatically changes those boundaries 
by requiring the release of all timber sales on Forest Service and BLM lands in the 
geographic area covered by section 318 (essentially all of Oregon and Washington), regardless 
whether the sales were originally offered under section 318.2 

This interpretation more than doubles the number of board feet we believed we were required 
to release under 2001(k). The additional logging threatens to cause environmental harm, that 
is itself problematic for many reasons, but also threatens to undermine the Northwest Forest 
Plan. 

The proposed amendment would conform the legislation to our original understanding of the 
geographic and temporal scope of this provision. This amendment would have no effect on 
sales that we have already released (although amendment number 4, discussed below, would 
give us administrative tools to reduce or prevent damage from such sales). The practical 
effect of this change would be to prevent release of sales that had been withdrawn (for 
environmental or other reasons) prior to the passage of section 318, as well as clarifying that 

Section 318, or the "Northwest Timber Compromise," was enacted as part of the Fiscal Year 1990 
Interior and Related Agencies Appropriations Act, Pub. L. 101-121. It mandated a minimum level of timber 
sales from Forest Service and Bureau of Land Mangement lands in Washington and Oregon, which would be 
subject to minimal environmental standards and judicial review. While section 318 established targets for all of 
Washington and Oregon, the bulk of its provisions applied only to forests and BLM districts "known to contain 
northern spotted owls." Section 318 expired at the end of Fiscal Year 1990. 

2 The injunction issued by Judge Hogan requires the release of all timber sales in the geographic area 
~ the expiration of section 318 to the date of the signing of the rescissions act. By contrast, Judge Hogan's 
declaratory jud&mem covers all timber sales offered by the Forest Service and BLM on these lands prior to 
enactment of the rescissions act, whether offered prior to the passage of section 318, offered pursuant to section 
318, or offered past the date of section 318's effectiveness. Purchasers of sales that did not proceed for 
environmental or other reasons prior to the passage of section 318 are now coming forward to claim rights to 
such sales. 
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certain other sales currently in dispute do not fall within the parameters of this legislation 
unless they were truly section 318 sales. 

The proposed amendment would amend Section 2001(k)(1) to clarify that the sales subject to 
release are those "subject to and consistent with" Section 318 of Public Law 101-121. 

2. "Known to be nesting": The only exception to the release of sales mandated in 
Section2001(k) is for sale units in which threatened or endangered bird species are "known 
to be nesting." There are a few northern spotted owl nests in sale areas, but the controversy 
regarding this issue revolves around a number of sales that containing marbled murrelet 
breeding habitat. 

Marbled murrelets are seabirds which come ashore to breed in coastal forests and have 
extremely elusive nesting habits. Several Administrative initiatives, including the Forest Plan 
and proposals to provide relief to private landowners under the Endangered Species Act 
(HCP's and 4( d) rule) could be at risk if these sales are released. I 

While there was clearly disagreement between Congress and the Administration about the 
definition of "known to be nesting" during the legislative debate, no statutory definition was 
ultimately adopted. Congress rejected our proposed definition, but was unable to include 
language endorsing the industry view, apparently because of opposition from members. Some 
in Congress will argue that our proposed amendment is an effort to win on an issue we lost 
during negotiations. It is more accurate, however, to say that neither side won, and both 
sides, in this sense, preserved their arguments. 

Industry plaintiffs are suing the land management agencies at present to force the agencies to 

Section 4(d) of the Endangered Species Act provides the Secretary of the Interior with broad regulatory 
authority to issue protective regulations for threatened species like the northern spotted owl. Current ESA 
regulations prohibit the "take" of spotted owls across millions of acres of non-Federal forest land in the Pacific 
Northwest. Because of the protections in the Forest Plan, President Clinton was able direct Secretarty Babbitt to 
issue a section 4(d) rule to ease spotted owl incidental take restrictions for over 4.5 million acres of non-federal 
lands in Washington and California. This rule is not yet final. Oregon is developing its own 4(d) rule, which is 
not yet submitted to Interior. If the Forest Plan is invalidated, the basis for providing relief to non-federal 
landowners would be eliminated. 

The second major Administration ESA reform initiative in the Northwest involves negotiation of Habitat 
Conservation Plans (HCPs) with major timberland owners under Section lO(a) of the ESA. In exchange for a 
commitment to integrate listed species conservation into land use practices, an HCP permittee will be authorized 
to incidentally take certain listed species (e.g., marbled murrelets, spotted owls) over the course of long-term 
land use activities. Because of the Forest Plan, the Administration has been able to take a very flexible 
approach to developing HCPs with large timberland owners. Four HCPs covering 740,000 acres of land are in 
place, 11 more are in negotiation, representing an additional 6.7 million acres. If the Forest Plan falters, or if 
the broad definition of 2001(k) prevails and a large incremental volume of old-growth is cut, Interior's authority 
to authorize further incidental take of murrelets or owls through HCPs would be virtually eliminated. Existing 
HCPs, such as the Elliott State Forest HCP in Oregon, would be subject to challenge. 
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use a very narrow definition of "known to be nesting". The land management agencies are 
relying on the best scientific protocol for determining where murrelets are "known to be 
nesting. " A court ruling for the industry interpretation would probably require the 
Administration to release all but one or two of the 57 [56] sales that the Administration has 
withheld under our interpretation of the act. 

Our proposed amendment to section 2001(k)(2) would change the standard from "known to be 
nesting" to "occupy for nesting or breeding purposes." 

3. Protecting the President's Forest Plan: The President's Forest Plan was discussed 
during negotiations with Congress. Our understanding of Congress' intent (articulated by 
Senators Gorton and Hatfield) was that the logging provisions of the rescissions act shielded 
the President's Forest Plan, enabling us to release timber sales while upholding environmental 
law and policy. We believed that the "sufficiency" language in the bill worked to prevent 
legal challenges to the plan from industry, environmentalists, or others. 

However, the attorney representing industry plaintiffs in most of the litigation falling under 
section 2001(k) has signaled his belief that Congress specifically overrode the Forest Plan in 
sections 2001(d) and (1) of the rescission act. We expect the industry to litigate this issue 
soon. 

Under the industry's apparent interpretation of the act, section 2001(d) may require expedited 
release--with no environmental standards whatsoever--of timber sales throughout Oregon, 
Washington, and Northern California (including areas not covered by the Forest Plan). 
Section 2001(1) specifically prohibits the Administration from revising or amending the Plan 
prior to December 1996 to take into the account changes in the environmental baseline caused 
by logging of old-growth timber mandated by section 2001(k). This prohibition puts the 
Forest Plan at serious risk of being overturned by the courts. I 

Our proposed amendment would modify Section 2001(d) to clarify that the provisions of this 
section apply only to timber sales that conform with the substantive requirements of the 
President's Forest Plan. The amendment would also delete the prohibition in Section 2001(1) 
that constrains needed modification to the Plan. 

4. Securing Necessary Administrative Tools: The government has already released 
certain environmentally problematic timber sales under section 2001(k), and in the future may 

In other words, it requires the land management agencies to make the absurd assumption that (and 
operate the Forest Plan as if) trees that have been cut are still standing. The Forest Plan was found by the court 
to be in compliance with environmental laws because it allowed harvest in certain areas pursuant to certain 
standards, and barred cutting in other areas, creating a sustainable balance of cutting and preservation. If we 
are required to cut nearly one-half billion board feet that was not anticipated in the Forest Plan, we need to be 
able to adjust the original Plan, taking these new sales into accourtt, otherwise the court-approved balance will 
be upset. 
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have to release more. Currently, the only sure legal basis for withholding 318 sales within 
the scope of section 2001 (k) is the "known to be nesting" bird provision. In those instances, 
the government is obligated to offer replacement timber of equal volume, kind and value. 
The Forest Service in particular believes it is extremely constrained in the amount of 
alternative timber it has available to fulfill this mandate. 

We have developed several administrative tools which, if authorized, would give the agencies 
flexibility to address both of the above problems by modifying sales, exchanging other kinds 
of timber configurations for harvest rights under Section 2001(k) or buying back through 
either negotiation or unilateral termination vested harvest rights. 

Our proposed amendment would authorize the Secretaries to modify, suspend, or terminate 
any of the timber contracts falling within the scope of section 2001 (k) where the Secretary 
finds that such action is necessary pursuant to the original contract terms (Forest Service 
contracts already carry modification and termination language for environmental issues) or to 
otherwise avoid damage to the environment or public resources. It would also authorize the 
Secretary to settle any claim by a contractor through compensation or exchange of timber sale 
contracts. (This authority could extend to sales under the Forest Plan, if so desired.) 

5. "If for any other reason": Currently, Section 2001(k)(3) requires the Secretary to 
provide replacement timber of like volume, kind and value "if for any reason" a sale cannot 
be released and completed [.J" While the only affirmative defense to the release of a sale is 
the "known to be nesting" provision of Section 2001(k)(2), there are cases of physical 
impossibility and there may be other circumstances beyond the agencies' control which could 
arguably require the agencies to offer replacement timber under this provision. This creates 
a further unanticipated burden on the agencies to provide scarce replacement timber 
(particularly under the district court's interpretation covering pre-FY90 sales.) 

Under our proposed amendment, the "for any reasons" language in Section 2001(k)(3) would 
be deleted and the requirement to offer replacement timber would apply only in instances in 
which the agencies invoked Section 2001 (k)(2). 
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November 17, 1995 

MEMORANDUM FOR LEON PANETTA 

FROM HAROLD ICKES 

RE TIMBER LEGISLATION 

I. Introduction and Summary 

This memo provides background information pertaining to proposed legislative amendments 
to the old-growth logging provisions of the 1995 rescissions act signed earlier this year. 

The memo first summarizes three serious disputes arising from the rescissions act and then 
details the adverse effects these disputes have generated or are expected to produce. 

The rescissions act contains logging-related provisions that, for the most part, govern salvage 
timber sales. But, in addition, some provisions apply to sales of environmentally sensitive 
old-growth timber in Oregon and Washington and others address the President's Northwest 
Forest Plan, which is the Administration's plan for logging old-growth and other timber on 
federal forests within the range of the northern spotted owl--areas generally west of the crest 
of the Cascade mountains in Oregon, Washington and portions of northern California. 

Negotiations with Congress over the bill focussed largely on issues related to salvage sales 
and most, though not all, of the major problems with those portions were resolved. Far less 
progress was made in improving those provisions related to harvest of old-growth timber or 
the Forest Plan. Because of genuine misunderstandings, as well as some disagreements that 
we did not resolve during negotiations, we now face two serious disputes with the timber 
industry concerning the old-growth provisions and we expect additional disagreements over 
the Forest Plan-related provisions. 

We are in litigation on most old-growth logging provisions of the rescissions act. Initial 
rulings have been adverse to our understanding of the legislation. We face the prospect of: 

• serious environmental problems; 
• possible invalidation of the Forest Plan (which could likely result in an injunction 

barring further timber sales in the Forest Plan area); 
• additional damage to the economic interests of the sport and commercial fishing 

sectors; and 
• derailment of major Administration initiatives aimed at helping private and state 

landowners in the Northwest comply with the Endangered Species Act (see footnote 
~. 

a. Issues in Dispute 

On September 13, 1995, Judge Michael Hogan of the federal district court in Eugene, Oregon, 



... 

ruled against the Administration on a key issue related to logging of old-growth timber: the 
scope of "section 318" timber sales, described in section 1, below. Judge Hogan is expected 
to rule again soon, perhaps this week, against our position on an additional issue: the method 
of determining where endangered birds are nesting, discussed in section 2, below. 

In addition, we expect a third dispute to arise soon on the question whether specific rescission 
act provisons implicitly override the Forest Plan. This issue is discussed in section 3, below. 

1. Geographic and Temporal Scope of Section 318 Sales 

Our' understanding of section 2001 (k) of the rescissions act was that it required release of old­
growth sales offered under the authority of section 318 of the FY1990 Interior appropriations 
act, but held up from release for harvest (generally because of serious environmental 
problems). Because section 318 was a one-year rider on an appropriations bill, there was a 
limited number of readily identifiable sales that were offered under its authority. Based on 
this understanding, we expected to and have in fact released 130 million board feet of timber, 
through approximately 28 sales. J 

The industry challenged this interpretation as too narrow. The district court agreed, and 
found that the new law required us to release not only the "pure 318" sales as we expected, 
but all timber sales in Oregon and Washington offered but not released prior to the date of 
the signing of the rescissions act. According to Judge Hogan, any sale in Oregon and 
Washington, whether offered under 318 or not, west side or east side, had to be released, 
because these states are areas covered by section 318. 

This ruling, on the so-called "geographic and temporal scope" issue, has already required us 
to release 46 additional sales, representing an a .. nal 175 million board feet. It has the 
potential to require us to release approximate I 65 illion board feet more, if Judge Hogan 
decides,as is expected, that timber sales offered be re the passage of section 318 in 1989 t 

";) . ..:t:l ~., 
~oV.lAl ~ Jo~ \~ J c.c-tM.t ~, 

Over 4.4 billion board feet of section 318 old-growth sales had been released prior to enactment of the 
rescissions act. The remaining sales that had not been released generally had serious environmental problems. 
The BLM and Forest Service were working with the buyers to modify, place new conditions on, or fmd 
mitigation for these problematic sales. Section 2001(k), even under our interpretation, required release of the 
remaining "offered-but-not-released" sales on their original problematic terms, without modifications required to 
meet the standards of the Forest Plan. Administration negotiators understood that release of these sales posed a 
risk to the Forest Plan, but most believed that the Plan would not be fatally undermined. 

2 



-
located in areas covered by section 318, also must be released.2 

2. "Known to be Nesting" 

The second major dispute is also before Judge Hogan and involves the "known to be nesting" 
issue. This dispute is about which standard to apply in determining whether bird species 
listed under the Endangered Species Act are "known to be nesting" in a particular forest area. 
The timber industry and some members of Congress would insist on physical evidence of 
nesting, such as discovery of a nest. In contrast, we take a view that is broader, more fully 
sustained by accepted science, and more protective of endangered birds because it relies on 
evidence other than solely the presence of nests.3 

Section 318 sales where birds are "known to be nesting" are exempted from the general 
mandate that they be released, although we are obliged to find replacement timber. If we lose 
this dispute we would be required to release for harvest approximately 248 million board feet 
in 56 sales.4 Defeat on this issue and the resulting logging of key habitat areas would have a 
devastating effect on murrelet populations in Oregon, and harm populations elsewhere. In 
addition, it would likely result in an injunction nullifying the Forest Plan. 

3. Override of the Forest ·Plan 

. 
In addition to these issues, the timber industry's principal attorney involved in rescissions act 
litigation recently stated in court his view that sections 2001(d) and (1) of the rescissions act 
override the environmental, harvest volume, and other criteria in the Forest Plan and require 
expedited release of sales from forests in areas covered by the Forest Plan. Although this 
issue is not squarely in litigation now, it may soon be, and could lead to significant adverse 
environmental consequences. 

2 Most of this pre-FY 90 volume was offered, but never sold. The original "sale" no longer exists in any 
normal sense of the concept. However, the Forest Service, BLM and Justice Department understand the district 
court's order to require us to identify and report to the court all such "sales." It is not known whether the court 
will order us to release these "sales." Clearly, it would be very problematic to do so for administrative and 
practical reasons, and because of the possible volume and environmental sensitivity of the timber in question. 

3 The Administration position on this issue relies on use of a scientific protocol that infers nesting activity 
from observation of other behavior. The industry argues that we should rely solely on physical evidence of 
nesting -- a virtual impossibility because of these birds' unusual behavior. The murrelet has developed evasive 
characteristics and behavior to avoid predators while breeding in the forests. During the nesting season it is 
often secretive, has cryptic coloration, does not build a nest, lays its eggs and raises its young on tree limb more 
than a hundred feet up in the forest canopy, and avoids activity during daylight hours. The murrelet was the 
last North American bird to have its nesting habits identified, and since first discovered in the mid-1970's, only 
70 nests have ever been sighted. 

4 The rescissions act requires the Administration to identify "replacement" timber for timber withheld 
because of the presence of listed birds. Thus, the key issue here is not the volume, per se, but the location and 
habitat value of the timber to be cut. 
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The volume of old-gr . ber required to be cut under the rescissions act may exceed our 
expectations by ove 44 illion board feet -- an amount roughly equivalent to one-half year's 

. harvest under the Pre . ent's Forest Plan. Moreover, approximately half of this 440 million 
board Joot old-growth harvest would come from within "Late Successional Reserves," areas 
designated under the Forest Plan to be generally set aside from commercial harvest 
operations. 

The environmental effects of the expanded interpretations sought by the timber industry (and 
thus far sustained by the courts) include adverse impacts on threatened and endangered 
Columbia River and coastal salmon and trout, and on two listed bird species, the northern 
spotted owl and marbled murrelet. Given these impacts, it)s likely that a second Northwest 
federal district court judge, William Dwyer, will issue an<r injunction against further logging ./ 
under the Forest Plan -- derailing a major presidential initiative and returning the region to the 
court-imposed gridlock created during the Reagan and Bush administration. Several other 
Administrative initiatives to provide relief to private and state landowners under the 
Endangered Species Act could be at risk if these sales are released.s 

II. Le~islatiy¢ Remedy 

The President has publicly announced that he will propose a legislative solution to these 

5 Section 4(d) of the Endangered Species Act provides the Secretary of the Interior ith broad regulatory 
authority to issue protective regulations for threatened species like the northern spotted 1. Current ESA 
regulations prohibit the "take" of spotted owls across millions of acres of non-Federal orest land in the Pacific 
Northwest. Because of the protections in the Forest Plan, President Clinton was able direct Secretarty Babbitt to 
issue a section 4(d) rule to ease spotted owl incidental take restrictions for over 4.5 million acres of non-federal 
lands in Washington and California. This rule is not yet final. Oregon is developing its own 4(d) rule, which is 
not yet submitted to Interior. If the Forest Plan is invalidated, the basis for providing relief to non-federal 
landowners would be eliminated. 

The second major Administration ESA reform initiative in the Northwest involves negotiation of Habitat 
Conservation Plans (HCPs) with major timberland owners under Section lO(a) of the ESA. In exchange for a 
commitment to integrate listed species conservation into land use practices, an HCP permittee will be authorized 
to incidentally take certain listed species (e.g., marbled murrelets, spotted owls) over the course of long-term 
land use activities. Because of the Forest Plan, the Administration has been able to take a very flexible 
approach to developing HCPs with large timberland owners. Four HCPs covering 740,000 acres of land are in 
place, 11 more are in negotiation, representing an additional 6.7 million acres. If the Forest Plan falters, or if 
the broad definition of 2001(k) prevails and a large incremental volume of old-growth is cut, Interior's authority 
to authorize further incidental take of murrelets or owls through RCPs would be virtually eliminated. Existing 
HCPs, such as the Elliott State Forest HCP in Oregon, would be subject to challenge. 



problems. He affirmed his intent to seek legislation when he met with the Green Group 
representatives last week. 

The legislative approach we recommend was developed through extensive consultation with 
White House, EOP, and agency representatives. The group considered six principal options, 
summarized in Attachment A. The recommended course, Option 3, lies between the broadest 
possible course, most favored by the environmental community, and the narrowest course, 
likely to be favored by Congress. It is targeted narrowly at the most problematic features of 
the rescissions act. 

The prospect for success with Congress is not yet clear. Congressman Dicks, Senator 
Hatfield, and Senator Gorton are reported to be willing to discuss a "very narrow" approach. 
The Administration has not begun negotiations. We received a largely negative letter from 
some key lawmakers, responding to the President's statement announcing his plan to seek 
legislation (Attachment B). Conversely, other members filed an amicus brief with the Ninth 
Circuit in support of the Administration's position on the "geographic and temporal scope" 
issue. 

~f Option 3 represens a restoration or clarification of the "deal" we believed we attained 
with Congress when the rescissions act was negotiated. In this regard, the decision to seek 
new, amendatory legislation is less vulnerable to denunciation as a "flip-flop." Some other 
features of Option 3, however, reflect administrative measures that differ from or supplement 
the original "deal." 

On balance, we believe we can reasonably defend this approach as an effort to reverse or ~ 
prevent judicial decisions based on misunderstanding of lawmakers' intent, remedy on-the- (1, 
ground environmental problems, and to limit a major windfall in damage payments or other ~ 
compensation to unintended and unwarranted beneficiaries. 

Option 3 does not apply to "salvage" logging, which would continue to be governed by the ~ 
rescissions act, the President's directive, and the interagency agreement. The legislation f) 
recommend can be broken into two major sections: clarifications of misunderstantings, and 
new proposals to mitigate the effects of the act. The legislation would have the following 
sections: 

1... Clarifications of Misunderstandin~s 

a. Geographic and temporal scope of "318" sales: This amendment fixes the 
misunderstanding embedded in section 2001(k) of the rescissions actt;- While we understood 
section 2001(k) to require the release of specific old-growth sales that were offered under the 
provisions of Section 318, a rider attached to the Fiscal Year 1990 Interior and Related 
Agencies appropriations bill, Judge Hogan ruled in NFRC v. Glickman that all timber sales on 
Forest Service and BLM lands in the geographic area covered by section 318 (essentially all 
of Oregon and Washington) must be released, regardless whether the sales were originally 
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offered under section 318.6 This interpretation more than doubled the number of board feet 
we believed we were required to release under 2001(k), threatening to cause environmental 
harm and to undennine th~ Northwest Forest Plan. 

The proposed amendment would confonn the legislation to our original understanding of the 
geographic and temporal scope of this provision. This amendment would have no effect on 
sales that we have already released (although amendment c., discussed below, would give us 
administrative tools to reduce or prevent damage from such sales). The practical effect of 
this change would be to prevent release of sales that had been withdrawn (for environmental 
or other reasons) prior to the passage of section 318, as well as clarifying that certain other 
sales currently in dispute do not fall within the parameters of this legislation unless they were 
truly section 318 sales. 

Our proposal would delete the language in 2001(k) that refers to geographic units and would 
provide for the release of "all timber sale contracts offered in Fiscal Year 1990 under the 
authority of, and in compliance with, Section 318t~fPUbliC Law 101-121 (103 Stat. 745)." 

b. Protecting the President's Forest Plan\ The President's Forest Plan was discussed 
during negotiations with Congress. Our understanding of Congress' intent (articulated by 
Senators Gorton and Hatfield) was that the logging provisions of the rescissions act would 
enable us to release timber sales while upholding environmental law and policy. The attorney 
representing industry plaintiffs in most of the litigation falling under section 2001(k), 
however, has signaled his belief that Congress specifically overrode the Forest Plan in 
sections 2001 (d) ~ of the rescission act. We expect the industry to litigate this issue 
soon. 

Under the industry's apparent interpretation of the act, section 2001(d) may require expedited 
release--with no environmental stand . t Oregon, ,A.J" I 

ashington, and Northern Californi (inc1udin areas not covered by the Forest PI ( 
Section 2001(1) specifi£~!y' J?~~h~bits e Administration from revising or amending the Plan 
prior to December 1996 t!0vta:Ke"lnto the account changes in the environmental baseline caused 
by logging of old-growth timber mandated by section 2001(k). pus prohibition puts the 
Forest Plan at serious risk ef B@iag e Jf8flQraee By the Gem1$. 7 

(. 

Q§::> Civ'fM-~ e'lr~V't l)J~ ;\."-. 

IA.f1v t-k '2<rb t ( k') Lt ~ L ~ 't...V'- -r 
6 The injunction issued by Judge Hogan requires the release of all timber sales in the geographic area \ ~~kJ 

atkr the expiration of section 318 to the date of the signing of the rescissions act. By contrast, Judge Hogan's cv..J.-~ 
declaratory jud~ment covers all timber sales offered by the Forest Service and BLM on these lands prior to IAA..l ~ t U to., 
enactment of the rescissions act, whether offered prior to the passage of section 318, offered pursuant to section I,"\'t.. ~ae.-.-

318, or offered past the date of section 318's effectiveness. Purchasers of sales that did not proceed for n \--;"" ~ dlJ -r""""Tl 
environmental or other reasons prior to the passage of section 318 are now coming forward to claim rights to ti'-'l.t ~\ l r 
such sales. v:;&,:- . Q '-~ 

i ~ 
7 The Forest Plan was found by the court to be in compliance with environmental laws because it ~ 6. I 

allowed harvest in certain areas pursuant to certain standards, and barred cutting ~eas, creating a 
sustainable balance of cutting and preservation. If we are required to cut nearly ~llion board feet that 

P'c-v 0-.. dl ~~~T ~oJ..tM. I 

1'\A.t. ~vvt \ ~ 1l ~ . 
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Our proposal will make changes in two sections in order to protect the Forest Plan. In 
2001 (d), we would delete the language that refers to geographic units (as we would also do in 
2001(k) above) and provide that the Secretary shall expeditiously prepare timber sale 
contracts "allowed under and consistent with the standards and guidelines specified in" the 
Forest Plan. In 2001(1), we would strike language that prevents us from making changes to 
the Forest Plan to account for the old growth sales released under this law. 

The Departments of the Interior and Agriculture need the authority to work with purchasers in 
order to modify or buyout problematic contracts, or provide replacement timber. This 
authorization would include the authority to reach a voluntary agreement with the holder of 
the contract, under which the holder accepts substitute timber or money, as well as the 
authority to unilaterally buy back part or all of a sale that would have significant 
environmental effects. We recommend seeking authority that is consistent with the standard 
contract provisions of the Forest Service's timber contracts. 

Our proposal is to add legislative language such as: "The Secretaries of Agriculture and the 
Interior are authorized to exchange, modify, or terminate timber sale contracts released under /'/~. y"<) 
this section, and to provide compensation [need proper phrasing] from the timber salvage r r~ 
fund not to exceed a cumulative total of $100,000,000, in cases where the Secretary in his v >'10 
discretion finds that the action: (1) is authorized under original contract terms, or (2) is t ~ 
necessary to avoid substantial damage to the environment or public resources." \ 

d. "If for any reason": Currently, Section 2001 (k)(3) requires the Secretary to provide 
replacement timber of like volume, kind and value "if for any reason" a sale cannot be 
released and completed[.]" While the only affirmative defense to the release of a sale is the 
"known to be nesting" provision of Section 2001(k)(2), there are cases of physical -oj-'-
impossibility and there may be other circumstances beyond the agencies' control which could h 
arguably require the agencies to offer replacement timber under this provision. This creates 
a further unanticipated burden on the agencies to provide scarce replacement timber 
(particularly under the district court's possible interpretation covering pre-FY90 sales.) ~ 

was no~ ~~cipated in the Forest Plan, we need to be able to adjust the original Plan, taking these new sales into 
accoun~uerwise the court-approved balance will be upset. 

7 
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Accordingly, our proposal would limit the government's obligation to provide alternative 
timber. There are two options: a) limit the replacement requirement to sales that cannot be 
released due to murre1ets; or b) change it from a requirement to an authority, at the 
Secretary's discretion, to offer replacement timber. 

~ Miti~ation of Dama~e Caused By the Act 

. "Known to be nesting": The only exception to the release of sales mandated in Section 
2001(k) is for sale units in 'which threatened or endangered bird species are "known to be 
nesting." There are a few northern spotted owl nests in sale areas, but the controversy 
regarding this issue revolves around a number of sales that contain marbled murrelet breeding 
habitat. 

While there was disagreement between Congress and the Administration about the definition 
of '~known to be nesting" during the legislative debate, no statutory definition was ultimately 
adopted. Congress rejected our proposed definition, but was unable to include language 
endorsing the industry view, apparently because of opposition from members. Some in 
Congress will argue that our proposed amendment is an effort to win on an issue we lost 
during negotiations. It is more accurate, however, to say that neither side won, and both 
sides, in this sense, preserved their arguments. 

Industry plaintiffs are suing the land management agencies at present to force the agencies to 
use a very narrow definition of "known to be nesting." The land management agencies are 
relying on the best scientific protocol for determining where murrelets are "known to be 
nesting." A court ruling for the industry interpretation would probably require the 
Administration to release all but one or two of the 56 sales that the Administration has 
withheld under our interpretation of the act. 

Our proposal replaces the phrase "known to be nesting" with "known to be occupying a forest 
unit, for nesting or breeding purposes, as determined by scientifically recognized principles, 
including in the case of the marbled murralet, the Pacific Seabird Group Protocol." 

We estimate that the cost of this legislation will fall within a range, not exceeding $[100] 
million. Legislative language regarding the administrative tools (buy-back authority, timber 
exchanges, sale modification and termination) could be added to the reconciliation bill as 
mandatory spending. Legislative language amending or repealing the substantive provisions 
of the rescissions act would most likely need to be added to a different vehicle, such as the 
Interior appropriations bill. 

8 



DRAFT (8:30 P.M. November 17, 1995) 

MEMORANDUM FOR LEON PANETTA 

FROM: HAROLD ICKES 

RE: A LEGISLATIVE REMEDY FOR THE TIMBER PROGRAM 

I. Introduction and Summary 

This memo requests your approval to seek specific legislation amending some of the old­
growth logging provisions of the rescissions act signed earlier this year. The attached 
document provides background information and additional detail on the proposed legislation. 

The rescissions act contains logging-related provisions that, for the most part, govern salvage 
timber sales. In general, those provisions were changed during negotiations on the bill in a 
way that makes it possible for us to manage the salvage sales in compliance with 
environmental laws. 

Other provisions, however, are very troublesome. These apply to sales of environmentally 
sensitive old-growth timber in Oregon and Washington and, in another section, address the 
President's Northwest Forest Plan. We are in litigation on most old-growth provisions of the 
rescissions act. Initial rulings have been adverse to our understandings of the act and have 
expanded the coverage of these old-growth provisions to force release of twice the timber 
volume we originally agreed to. Industry lawyers are pushing for still more. We face the 
prospect of serious environmental problems and possible injunctions against further sales 
under the Forest Plan. 

The statement issued by the President on October 28th in response to an adverse court ruling 
states: 

"My Administration's agreement with the Congress on this issue was 
significantly different from the interpretation upheld this week by the courts. 
We agreed that the Administration would not have to violate our standards and 
guidelines for our Forest Plan and for forest management in general, but only 
speed up sales that met those standards. We do not believe that this extreme 
expansion of ancient timber sales was authorized by the J 995 Rescission Act. 
My Administration will actively pursue a legislative remedy to correct this 
extreme result. " 

II. Discussion 
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We recommend a legislative package, the specific provisions of which fall into three general 
categories relevant to possible negotiations with Congress. The categories and provisions are 
the following: 

Amendments to restore our ori~inal a~reement with Congress 

• Old-growth sales should be limited to "318 sales". We understood the bill to 
require release only of sales issued pursuant to section 318 of the FY 1990 Interior 
appropriations act. The court interpreted the provision to require release of all sales 
ever offered in the geographic area described in section 318 -- all of Oregon and 
Washington -- more than doubling the volume of harvest. 

• 

Our proposal would delete the language in 2001 (k) that refers to geographic units and 
would provide for the release of "all timber sale contracts offered in Fiscal Year 1990 
under the authority of, and in compliance with, Section 318t of Public Law 101-121 
(103 Stat. 745)." (b) 

The Northwest Forest Plan should be protected. We understood that Congress 
intended that the Forest Plan itself would remain in force and that sales that met its 
criteria would be implemented expeditiously. The timber industry's lawyer is arguing 
that the rescissions act overrides the Forest Plan and directs us to offer sales without 
regard to environmental effects. That would undermine the Forest Plan and could lead 
to new injunctions. 

Our proposal will make changes in two sections in order to protect the Forest Plan. In 
2001 (d), we would delete the language that refers to geographic units (as we would 
also do in 2001 (k) above) and provide that the Secretary shall expeditiously prepare 
timber sale contracts "allowed under and consistent with the standards and guidelines 
specified in" the Forest Plan. In 2001(1), we would strike language that prevents us 
from making changes to the Forest Plan to account for the old growth sales released 
under this law. 

Amendments to "iye us tools to fix environmental problems created by the act 

• The Administration needs buyout and replacement authority and funding. The 
Departments of the Interior arid Agriculture need the authority to werk Mth pmehaseIs 
ia enter ta'modify or buyout problematic contracts, or provide replacement timber. 
This authorization would include the authority to reach a voluntary agreement with the 
holder of the contract, under which the holder accepts substitute timber or money, as 
well as the authority to unilaterally buy back part or all of a sale that would have ~ 
significant environmental effects. We recommend seeking authority that is eeftsis~eftt ~ 
with the standard contract provisions of the Forest Service's timber contracts. 
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Our proposal is to add legislative language such as: ~e Secretaries of Agriculture 
and the Interior are authorized to exchange, modify, 10/ terminate timber sale contracts 
released under this section'[and ta previde eempeftsatiea [aces proper pmasiag) from 
tae time@£ saWag@ fund Flat ta e*eees a 6\;Ululiative taW ef $lOO,OO~n cases 
where the Secretary in his discretion finds that the action: (1) is authorized under 
original contract terms~ (2) is necessmy to avoid substantial damage to the 
~virorunent o~ sources." 

~ ~%=is'::u.'S'lcll \& ~\~Ss CXf-r VOl'",,,k ~ _1e...tJ" t 

• The Administration should not be required to release old-growth sales where bird 
species listed under the Endangered Species Act are nesting or breeding. We are 
in litigation with the timber industry about which standard to apply in determining 
whether bird species listed under the Endangered Species Act are "known to be 
nesting" in a particular forest area. In those areas, the act prohibits release of the old 
growth sales. We take a view of the restriction that is broader, more fully sustained 
by accepted science, and more protective than that supported by the timber industry 
and by some in Congress. / / 
Our proposal replaces the phrase "known to be nesting" with "known to W occupyiag' 
a forest unit, for nesting or breeding purposes, as determined by scientifically 
recognized principles, including in the case of the marbled murralet, the Pacific 
Seabird Group Protocol." 

• The Government's obligation to provide replacement timber should be defined 
narrowly. The current statute imposes an obligation on the government to provide 
alternative timber if an old growth ("318") sale cannot be released either because the 
sale would threaten a bird species or "for any reason." We may not have sufficient 
timber to meet our obligations under this provision, given the number of sales that will 
threaten marbled murralets and the number that have subsequently been reconfigured 
and are now physically impossible to release. 

Accordingly, our proposal would limit the government's obligation to provide 
alternative timber. There are two options: a) limit the replacement requirement to 
sales that cannot be released due to murralets; or b) change it from a requirement to 
an authority, at the Secretary's discretion, to offer replacement timber. 

Initial contacts with key members of Congress who supported the logging provisions suggest 
some receptivity to new legislation, provided it is tailored narrowly. Other, pro-environment 
members would support broader changes. Our chances of success with respect to any of the 
amendments are unknown at present. The Department of Justice has raised concerns about 
potential adverse consequences for us in pending litigation if Congress rejects some of the 
legislative changes. 
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III. Le~islatiye vehicles 

It is our recommendation that the funding authorization for buyouts and the associated 
legislation for the "administrative tools" should be sought on the reconciliation bill. That 
vehicle can authorize mandatory spending from the salvage fund, so the spending does not 
fall under the discretionary spending caps. That bill will also have the capacity to cover the 
paygo cost of $100 million, although this would reduce the total deficit reduction of the bill 
by that amount. 

The other legislative language changes, however, must go on some other bill because they 
would violate the Byrd rule. We recommend the Interior Appropriations Bill because this 
problem arose on an appropriations bill (the rescissions bill) and because the Northwest 
Members are in significant leadership roles on the Committee. . 

IV. Recommendation 

We recommend that you and/or other senior White House staff consult with appropriate 
Members of Congress and begin an effort to secure enactment of these changes on the most 
appropriate legislative vehicle(s). We also recommend that appropriate communications staff 
be directed to prepare materials explaining this effort. 

V. Action 

AGREE ___ ---C 

___ .DISAGREE 

__ ~DISCUSS 

Attachments 
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November 16, 1995 

MEMORANDUM FOR LEON PANETTA 

FROM§ HAROLD ICKES 

TIMBER LEGISLATION 

I. Introduction and Summary 

This memo requests your approval to seek specific legislation amending some of the old­
growth logging provisions of the rescissions act signed earlier this year. The attached 
document provides background information and additional detail on the proposed legislation. 

The rescissions act contains logging-related provisions that, for the most part, govern salvage 
timber sales. { But, in addition, some provisions apply to sales of environmentally sensitive 
old-growth timber in Oregon and Washington and others address the President's Northwest 
Forest Plan. We are in litigation on most old-growth provisions of the rescissions act. 
Initial rulings have been adverse to our interpretations and have expanded the coverage of 
these old-growth provisions (the "section 318 sales") to force release of twice the timber 
volume we originally agreed to. Industry lawyers are pushing for still more. We face the 
prospect of serious environmental problems and possible invalidation of the Forest Plan which 
would produce an injunction barring any further timber sales in the Forest Plan area. 

The statement issued by the President on October 28th in response to a adverse court ruling 
reads, in relevant part: 

"My Administration's agreement with the Congress on this issue was 
significantly different from the interpretation upheld this week by the courts. 
We agreed that the Administration would not have to violate our ndards and 
guidelines for our Forest Plan and for forest manageme . eneral (J1ItJJWly 
speed up sales that met those standards. We do not believe that this exptreme 
expansion of ancient timber sales was authorized by the 1995 Rescission Act. 
My Administration will actively pursue a legislative remedy to correct this 
extreme result. " 

II. Discussion 

We recommend a legislative package, the specific provisions of which fall into three general 
categories relevant to possible negotiations with Congress. The categories and provisions are 
the following: 

Amendments to restore our .ori~inal a~reement with Con~ress 

• Old-growth sales should be limited to "pure-318" sales. We understood section 
2001 (k) to require release only of sales issued pursuant to section 318 of the FY 1990 

? 
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The court interpreted_ the provision to require release of all 

/OO~9Ht=eI4l~~ja. Oregon and Washingto~ more than doubl., the 
volume of harvest. __ vJlv (l-t.. -'€t.:\\ 
Our proposal would delete the language in 2001(k) that refers to geographic units and 

would provide for the release of "all timber sale contracts offered in Fiscal Year~ 
{1989 mHf1990tuiider the authority of, and in compliance with, Section 318~of 
Public Law 101-121 (103 Stat. 745)." L, 

• The Northwest Forest Plan should remain in force and be shielded from 
litigation. We understood that Congress intended to ensure that no party could l Joe.. c ~ <-
challenge the legality of individual timber sales under the Forest Plan, and that the \ 
Forest Plan itself would remain in force. The timber industry is arguing that the 
rescissions act overrides the Forest Plan. Sales released under the court's interpretation 
threaten to cause environmental damage that undermines the Plan. 

Our proposal will make changes in both 2001(d) and 2001(1) in order to protect the 
Forest Plan. In 2001(d), we will delete the language that refers to geographic units (as 
we are also doing in 2001(k) -- see above) and provide that the Secretary shall 
expeditiously prepare timber sale contracts "allowed under and consistent with the 
standards and guidelines specified in" the Forest Plan. In 2001(1), we will strike 
language that prevents us from making changes to the Forest Plan to account for other 
sales required to be released. 

The Government's obligation to provide replacement timber should be defined.~ 
narrowly. [Not yet agreed internaIly) ~ 

Amendments to ~iye us tools to fix environmental problems created by the act 

• The Administration should have authority and funding to work with purchasers 
of sales released under the rescissions act in· order to modify or buyout 
problematic contracts, or provide replacement timber where available. We IAiCAJ(((A.I:L. 

recommend seekiBg the s~ftftdflfEl ENHfterity tfaElitieftaHy iii all Ferest 8ef'Viee sale. ~J 
s9BtFagtJ eyempowering the Secretary, in certain circ to terminate , 
or exchange timber sale contracts. (This authori carries with it the authority to reach 
a voluntary agreement with the holCler of the contract, funder which the holder accepts 
substitute timber or money The circumstances under which such CQBeeBlftation DiP 9ttl-lx ~ 
aat1ionty exists ~two: were the Secretary, "in his discretion" finds that the action 
(1) is authroized Under 0 . inal contract tenns or (2) is "necessary to avoid 

~substantialfdamage to e environment or public resources." DOJ wetdEl prefer Ret 
to i . " . " hat it rna involve us in 
e~~fve-titlg[fiOir;)6e-ptn'lJS1:~n4t~Hst~~H8f-1~Rat;~.m...his-so~~~;ien") 
is-EiE~:nect-to-t'lmt~~M~;Qb.len1 

The exact amount of' ding needed for buyouts is uncertain at this time, but would be less 
than [$100] million -



Amendments to resolve in our favor an issue left in disa~reement with Con~ress 

• The Administration should not be required to release for harvest old-growth sales 
where bird species listed under the Endangered Species Act are nesting or 
breeding. We are in litigation with the timber industry about which standard to apply 
in determ.ining whether bird species listed under the Endangered Species Act are 
"known to be nesting" in a particular forest area. We take a view that is broader, 
more fully sustained by accepted science, and more protective than that supported by 
the timber industry and some in Congr:s:L Our proposal will prohibit release when a 
threatened bird species is known to be pying a unit, for nesting or breeding 
purposes, as determined by "scientifically recognized principles, including in the case 
of the marbled murrolet, the Pacific Seabird Group Protocol." 44; i1fay be that we vAll 
put this Jaoguage at the eRa 6f the sentence preceded by the VIOras "as geteaBiReg by" 
(as .above) It may be that we '¥ill add a second sentence stating that "The Se~retary 
shall make thjs determjnatjoll ef 6eettpmlCY iIi accotdmice with seiefttiheall), 
rec.ogRi~d prineiples, iRslaaiflg ifl the case of the marbled mWlOlet, the Pacific 
Seabird GrOlij} Protocol. " 

Initial contacts with key members of Congress who supported the logging PJ~ions suggest 
some receptivity to new legislation, provided it is tailored narrowly. OtherYpro-environment ",,)rer 
members would support b!~er changes. Our chances of success with respect to any of the 
amendments are unknown(at present, and the Department of Justice has raised concerns about 
adverse consequences for us in pending litigation if Congress rejects some of the legislative 
changes. 

III. Recommendation 

We recommend that you direct staff to attempt to secure enactment of the foregoing 
amendatory language on the most appropriate legislative vehicle(s). We recommend also that 
appropriate communications staff be directed to prepare materials explaining this effort. 

IV. Action 

___ AGREE 

___ DISAGREE 

___ DISCUSS 

attachments 



November 17, 1995 

MEMORANDUM FOR LEON PANETTA 

FROM HAROLD ICKES 

RE TIMBER LEGISLATION 

I. Introduction and SummaIy 

This memo provides background information for the proposed legislative amendments to the 
old-growth logging provisions of the 1995 rescissions act signed earlier this year. 

The memo first summarizes three serious disputes arising from the rescissions act and then 
details the adverse effects these disputes have generated or are expected to produce. The 
final section of this memo describes proposed legislation. 

The rescissions act contains logging-related provisions that, for the most part, govern salvage 
timber sales. But, in addition, some provisions apply to sales of environmentally sensitive 
old-growth timber in Oregon and Washington and others address the President's Northwest 
Forest Plan, which is the Administration's plan for logging old-growth and other timber on 
federal forests within the range of the northern spotted owl--areas generally west of the crest 
of the Cascade mountains in Oregon, Washington and portions of northern California. 

Negotiations with Congress over the bill focussed largely on issues related to salvage sales 
and most, though not all, of the major problems with those portions were resolved. Far less 
progress was made in improving those provisions related to harvest of old-growth timber or 
the Forest Plan. Because of genuine misunderstandings, as well as some disagreements that 
we did not resolve during negotiations, we now face two serious disputes with the timber 
industry concerning the old-growth provisions and we expect additional disagreements over 
the Forest Plan-related provisions. 

We are in litigation on most old-growth logging provisions of the rescissions act. Initial 
rulings have been adverse to our understanding of the legislation. We face the prospect of: 

• serious environmental problems; 
• possible invalidation of the Forest Plan (which could likely result in an injunction 

barring further timber sales in the Forest Plan area); 
• additional damage to the economic interests of the sport and commercial fishing 

sectors; and 
• derailment of major Administration initiatives aimed at helping private and state 

landowners in the Northwest comply with the Endangered Species Act. 

a. Issues in Dispute 

On September 13, 1995, Judge Michael Hogan of the federal district court in Eugene, Oregon, 
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ruled against the Administration on a key issue related to logging of old-growth timber: the 
scope of "section 318" timber sales, described in section 1, below. Judge Hogan is expected 
to rule again soon, perhaps this week, against our position on an additional issue: the method 
of determining where endangered birds are nesting, discussed in section 2, below. In 
addition, we expect a third dispute to arise soon on the question whether specific rescission 
act provisions implicitly override the Forest Plan. This issue is discussed in section 3, below. 

1. Geographic and Temporal Scope of Section 318 Sales 

Our understanding of section 2001(k) of the rescissions act was that it required release of old­
growth sales offered under the authority of section 318 of the FY1990 Interior appropriations 
act, but held up from release for harvest (generally because of serious environmental 
problems). Because section 318 was a one-year rider on an appropriations bill, there was a 
limited number of readily identifiable sales that were offered under its authority. Based on 
this understanding, we expected to and have in fact released 130 million board feet of timber, 
through approximately 28 sales. 1 

The industry challenged this interpretation as too narrow. The district court agreed, and 
found that the new law required us to release not only the "pure 318" sales as we expected, 
but all timber sales in Oregon and Washington offered but not released prior to the date of 
the signing of the rescissions act. According to Judge Hogan, any sale in Oregon and 
Washington, whether offered under 318 or not, west side or east side, had to be released, 
because these states are areas covered by section 318. 

This ruling, on the so-called "geographic and temporal scope" issue, has already required us 
to release 46 additional sales, representing an additional 175 million board feet. It has the 
potential to require us to release approximately 265 million board feet more, if Judge Hogan 
decides, as is expected, that timber sales offered before the passage of section 318 in 1989 
located in areas covered by section 318, also must be released.2 

2. "Known to be Nesting" 

Over 4.4 billion board feet of section 318 old-growth sales had been released prior to enactment of the 
rescissions act. The remaining sales that had not been released generally had serious environmental problems. 
The BLM and Forest Service were working with the buyers to modify, place new conditions on, or fmd 
mitigation for these problematic sales. Section 2001(k), even under our interpretation, required release of the 
remaining "offered-but-not-released" sales on their original problematic terms, without modifications required to 
meet the standards of the Forest Plan. Administration negotiators understood that release of these sales posed a 
risk to the Forest Plan, but most believed that the Plan would not be fatally undermined. 

2 Most of this pre-FY 90 volume was offered, but never sold. The original "sale" no longer exists in any 
normal sense of the concept. However, the Forest Service, BLM and Justice Department understand the district 
court's order to require us to identify and report to the court all such "sales." It is not known whether the court 
will order us to release these "sales." Clearly, it would be very problematic to do so for administrative and 
practical reasons, and because of the possible volume and environmental sensitivity of the timber in question. 

2 



The second major dispute is also before Judge Hogan and involves the "known to be nesting" 
issue. This dispute is about which standard to apply in determining whether bird species 
listed under the Endangered Species Act are "known to be nesting" in a particular forest area. 
The timber industry and some members of Congress would insist on physical evidence of 
nesting, such as discovery of a nest. In contrast, we take a view that is broader, more fully 
sustained by accepted science, and more protective of endangered birds because it relies on 
evidence other than solely the presence of nests.3 

Section 318 sales where birds are "known to be nesting" are exempted from the general 
mandate that they be released, although we are obliged to find replacement timber. If we lose 
this dispute we would be required to release for harvest approximately 248 million board feet 
in 56 sales.4 Defeat on this issue and the resulting logging of key habitat areas would have a 
devastating effect on murrelet populations in Oregon, and harm populations elsewhere. In 
addition, it would likely result in an injunction nullifying the Forest Plan. 

3. Override of the Forest Plan 

In addition to these issues, the timber industry'S principal attorney involved in rescissions act 
litigation recently stated in court his view that sections 2001(d) and (I) of the rescissions act 
override the environmental, harvest volume, and other criteria in the Forest Plan and require 
expedited release of sales from forests in areas covered by the Forest Plan. Although this 
issue is not squarely in litigation now, it may soon be, and could lead to significant adverse 
environmental consequences. 

f) 

b. Adverse Effects Expected ~'Z5 I 

The volume of old-growth timber required to be cut under the rescissions act may ~d our 
expectations by 440-690 million board feet -- an amount roughly equivalent to ~half year's 
harvest under the President's Forest Plan. Moreover, approximately half of thi~690 . 
million board foot old-growth harvest would apparently come from within "Late Successional 
Reserves," areas designated under the Forest Plan to be generally set aside from commercial 
harvest operations. 

The Administration position on this issue relies on use of a scientific protocol that infers nesting activity 
from observation of other behavior. The industry argues that we should rely solely on physical evidence of 
nesting -- a virtual impossibility because of these birds' unusual behavior. The murrelet has developed evasive 
characteristics and behavior to avoid predators while breeding in the forests. During the nesting season it is 
often secretive, has cryptic coloration, does not build a nest, lays its eggs and raises its young on tree limbs 
more than a hundred feet up in the forest canopy, and avoids activity during daylight hours. The murrelet was 
the last North American bird to have its nesting habits identified, and since first discovered in the mid-1970's, 
only 70 nests have ever been sighted. 

4 The rescissions act requires the Administration to identify "replacement" timber for timber withheld 
because of the presence of listed birds. Thus, the key issue here is not the volume, per se, but the location and 
habitat value of the timber to be cut. 
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The environmental effects of the expanded interpretations sought by the timber industry (and 
thus far sustained by the courts) include adverse impacts on threatened and endangered Snake 
River salmon and coastal salmon and trout proposed for listing, and on two listed bird 
species, the northern spotted owl and marbled murrelet. Given these impacts, it is likely that 
a second Northwest federal district court judge, William Dwyer, will issue an injunction 
against further logging under the Forest Plan -- derailing a major presidential initiative and 
returning the region to the court-imposed gridlock created during the Reagan and Bush 
administration. Several other Administrative initiatives to provide relief to private and state 

. landowners under the Endangered Species Act could be at risk if these sales are released.5 

II. Le~islatiye Remedy 

The President has publicly announced that he will propose a legislative solution to these 
problems. He affirmed his intent to seek legislation when he met with the Green Group 
representatives last week. 

The legislative approach we recommend was developed through extensive consultation with 
White House, EOP, and agency representatives. The group considered six principal options, 
summarized and discussed in terms of Pros and Cons in Attachment A. The recommended 

s Section 4(d) of the Endangered Species Act provides the Secretary of the Interior with broad regulatory 
authority to issue protective regulations for threatened species like the northern spotted owl. Current ESA 
regulations prohibit the "take" of spotted owls across millions of acres of non-Federal forest land in the Pacific 
Northwest. Because of the protections in the Forest Plan, President Clinton was able to direct Secretary Babbitt 
to issue a section 4(d) rule to ease spotted owl incidental take restrictions for over 4.5 million acres of non­
federal lands in Washington and California. This rule is not yet final. Oregon is developing its own 4(d) rule, 
which is not yet submitted to Interior. If the Forest Plan is invalidated, the basis for providing relief to non­
federal landowners would be eliminated. 

The second major Administration ESA reform initiative in the Northwest involves negotiation of Habitat 
Conservation Plans (HCPs) with major timberland owners under Section lO(a) of the ESA. In exchange for a 
commitment to integrate listed species conservation into land use practices, an HCP permittee will be authorized 
to incidentally take certain listed species (e.g., marbled murrelets, spotted owls) over the course of long-term 
land use activities. Because of the Forest Plan, the Administration has been able to take a very flexible 
approach to developing HCPs with large timberland owners. Four HCPs covering 740,000 acres of land are in 
place, 11 more are in negotiation, representing an additional 6.7 million acres. If the Forest Plan falters, or if 
the broad definition of 2001(k) prevails and a large incremental volume of old-growth is cut, Interior's authority 
to authorize further incidental take of murrelets or owls through HCPs would be virtually eliminated. Existing 
HCPs, such as the Elliott State Forest HCP in Oregon, would be subject to challenge. 

Because of the adverse impacts caused by rescissions act logging on listed salmon and trout species that occur in 
Oregon, Washington, Idaho, and Montana, activities that cause additional harm to those species, such as 
logging, mining, grazing and other uses of forest land in Montana, Idaho, eastern Oregon, and eastern 
Washington, may be enjoined. Litigation has been flIed by environmentalists to invalidate forest plans (and, 
thus, activities under those plans) in these areas because of the impacts of the rescissions act logging. In Ninth 
Circuit and Supreme Court rulings earlier this year, similar litigation was turned back only because, at that time, 
the Forest Plan and other protective measures were in effect. 
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course, Option 3, lies between the broadest possible course, most favored by the 
environmental community, and the narrowest course, likely to be favored by Congress. It is 
targeted narrowly at the most problematic features of the rescissions act. 

The prospect for success with Congress is not yet clear. The Administration has not begun 
negotiations, but staff have had informal contacts. Congressman Dicks, Senator Hatfield, and 
Senator Gorton are reported to be willing to discuss a "very narrow" approach. We received 
a largely negative letter from some key lawmakers, responding to the President's statement 
announcing his plan to seek legislation (Attachment B). Conversely, other members filed an 
amicus brief with the Ninth Circuit in support of the Administration's position on the 
"geographic and temporal scope" issue. 

Much of Option 3 represents a restoration or clarification of the "deal" we believed we 
attained with Congress when the rescissions act was negotiated. In this regard, the decision 
to seek new, amendatory legislation is less vulnerable to denunciation as a "flip-flop." Some 
other features of Option 3, however, reflect administrative measures that differ from or 
supplement the original "deal." 

On balance, we believe we can reasonably defend this approach as an effort to reverse or 
prevent judicial decisions based on misunderstanding of lawmakers' intent, remedy on-the­
ground environmental problems, and limit major windfalls in the form of damage payments or 
other compensation to unintended and unwarranted beneficiaries. 

Option 3 does not apply to "salvage" logging, which would continue to be governed by the 
rescissions act, the President's directive, and the interagency agreement. The legislation we 
recommend can be broken into three general categories relevant to possible negotiations with 
Congress: 

• Amendments to restore our original agreement with Congress; 
• Amendments to give us tools to fix environmental problems created by the 

Act; and 
• Amendments to resolve issues left in disagreement with· Congress . 

. a. Amendments to Restore our Original Agreement with Congress 

1. Geographic and temporal scope of "318" sales: This amendment 
fixes the misunderstanding embedded in section 2001(k) of the rescissions act; While we 
understood section 2001(k) to require the release of specific old-growth sales that were 
offered under the provisions of Section 318, a rider attached to the Fiscal Year 1990 Interior 
and Related Agencies appropriations bill, Judge Hogan ruled in NFRC v. Glickman that all 
timber sales on Forest Service and BLM lands in the geographic area covered by section 318 
(essentially all of Oregon and Washington) must be released, regardless whether the sales 
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were originally offered under section 318.6 This interpretation more than doubled the number 
of board feet we believed we were required to release under 2001(k), threatening to cause 
environmental harm and to undermine the Northwest Forest Plan. 

The proposed amendment would conform the legislation to our original understanding of the 
geographic and temporal scope of this provision. This amendment would have no effect on 
sales that we have already released (although another amendment, discussed below, would 
give us administrative tools to reduce or prevent damage from such sales). The practical 
effect of this change would be to prevent release of sales that had been withdrawn (for 
environmental or other reasons) prior to the passage of section 318, as well as clarifying that 
certain other sales currently in dispute do not fall within the parameters of this legislation 
unless they were truly section 318 sales. 

Our proposal would delete the language in 2001(k) that refers to geographic units and would 
provide for the release of "all timber sale contracts offered in Fiscal Year 1990 under the 
authority of, and in compliance with, Section 318 of Public Law 101-121 (103 Stat. 745)." 

2. Protecting the President's Forest Plan: The President's Forest Plan was 
discussed during negotiations with Congress. Our understanding of Congress' intent 
(articulated by Senators Gorton and Hatfield) was that the logging provisions of the 
rescissions act would enable us to release timber sales while upholding environmental law and 
policy. The attorney representing industry plaintiffs in most of the litigation falling under 
section 2001 (k), however, has signaled his belief that Congress specifically overrode the 
Forest Plan in sections 2001(d) of the rescissions act. Under the industry's apparent 
interpretation of the act, section 2001(d) may require expedited release--with no 
environmental standards whatsoever--of timber sales throughout Oregon, Washington, and r-: 
Northern California (including areas not covered by the Forest Plan). We expect the industry l</~ it- • OJ 
to litigate this issue soon. \.......... f_~ cJf;.? 

t;~ '\ W-. 

For a different reason, section 2001(1) also may pose a threat to the Forest Plan. This section r 
specifically prohibits the Administration from revising or amending the Plan prior to 
December 1996--even to take into the account changes in environmental conditions caused by 
logging of old-growth timber mandated by section 2001 (k). Given the expansive way in 
which 2001(k) has been interpreted and the unexpectedly large quantities of old-growth 
timber it releases, this prohibition puts the Forest Plan at serious risk of being overturned by 

6 The injunction issued by Judge Hogan requires the release of all timber sales in the geographic area 
.alli:r the expiration of section 318 to the date of the signing of the rescissions act. By contrast, Judge Hogan's 
declaratory jud~ment covers all timber sales offered by the Forest Service and BLM on these lands prior to 
enactment of the rescissions act, whether offered prior to the passage of section 318, offered pursuant to section 
318, or offered past the date of section 318's effectiveness. Purchasers of sales that did not proceed for 
environmental or other reasons prior to the passage of section 318 are now coming forward to claim rights to 
such sales. These and other claimants appear to be in a position to receive significant and unwarranted windfall 
benefits under the district court's expansive interpretation of the rescissions act, rasining both cost and public 
interest concerns. 
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Our proposal will make changes in two sections in order to protect the Forest Plan. In 
2001 (d), we would delete the language that refers to geographic units (as we would also do in 
2001(k) above) and provide that the Secretary shall expeditiously prepare timber sale 
contracts "allowed under and consistent with the standards and guidelines specified in" the 
Forest Plan. In 2001(1), we would strike language that prevents us from making changes to 
the Forest Plan to account for the old growth sales released under this law. 

b. Amendments to Give Us Tools to Fix Environmental Problems 
Created by the Act 

1. Buyout, Modification, Termination Authority and Funding: The 
government has already released certain environmentally problematic timber sales under 
section 2001(k), and in the future may have to release more. Thus, in order to protect the 
environment and the J>resident's Forest Plan, it is necessary to create some tools that allow us 
to mitigate some of that damage. 

The Departments of the Interior and Agriculture need the authority to work with purchasers in 
order to modify or buyout problematic contracts, or provide replacement timber. This 
authorization would include the authority to reach a voluntary agreement with the holder of 
the contract, under which the holder accepts substitute timber or money, as well as the 
authority to unilaterally buy back part or all of a sale that would have significant 
environmental effects. We recommend seeking authority that is consistent with the standard 
contract provisions of the Forest Service's timber contracts. 

Our proposal is to add legislative language such as: "The Secretaries of Agriculture and the 
Interior are authorized to exchange, modify, or terminate timber sale contracts released under 
this section, and to provide compensation [need proper phrasing] from the timber salvage 
fund not to exceed a cumulative total of $100,000,000, in cases where the Secretary in his 
discretion finds that the action: (1) is authorized under original contract terms, or (2) is 
necessary to avoid substantial damage to the environment or public resources." 

2. "If for any reason": Currently, Section 2001(k)(3) requires the Secretary to provide 
replacement timber of like volume, kind and value "if for any reason" a sale cannot be 
released and completed[.]" While the only affirmative defense to the release of a sale is the 
"known to be nesting" provision of Section 2001(k)(2), there are cases of physical 
impossibility and there may be other circumstances beyond the agencies' control which could 

7 The Forest Plan was found by the court to be in compliance with environmental laws because it 
allowed harvest in certain areas pursuant to certain standards, and barred cutting in other areas, creating a 
sustainable balance of cutting and preservation. If we are required to cut nearly one-half billion board feet that 
was not ~ticipated in the Forest Plan, we need to be able to adjust the original Plan,_ taking these new sales into 
account~erwise the court-approved balance will be upset. . 
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arguably require the agencies to offer replacement timber under this provision. This creates 
a further unanticipated burden on the agencies to provide scarce replacement timber 
(particularly under the district court's possible interpretation covering pre-FY90 sales.) 

Accordingly, our proposal would limit the government's obligation to provide alternative 
timber. There are two options: a) limit the replacement requirement to sales that cannot be 
·released due to murrelets; or b) change it from a requirement to an authority, at the 
Secretary's discretion, to offer-replacement timber. 

c. Amendments to Resolve Issues Left in Disagreement with Congress. 

"Known to be nesting": The only exception to the release of sales mandated in Section 
2001(k) is for sale units in which threatened or endangered bird species are "known to be 
nesting." There are a few northern spotted owl nests in sale areas, but the controversy 
regarding this issue revolves around a number of sales that contain marbled murrelet breeding 
habitat. 

While there was disagreement between Congress and the Administration about the definition 
of "known to be nesting" during the legislative debate, no statutory definition was ultimately 
adopted. Congress rejected our proposed definition, but was unable to include language 
endorsing the industry view, apparently because of opposition from members. Some in 
Congress will argue that our proposed amendment is an effort to win on an issue we lost 
during negotiations. It is more accurate, however, to say that neither side won, and both 
sides, in this sense, preserved their arguments. 

Industry plaintiffs are suing the land management agencies at present to force the agencies to 
use a very narrow definition of "known to be nesting." The land management agencies are 
relying on the best scientific protocol for determining where murre lets are "known to be 
nesting." A court ruling for the industry interpretation would probably require the 
Administration to release all but one or two of the 56 sales that the Administration has 
withheld under our interpretation of the act. 

Our proposal replaces the phrase "known to be nesting" with "known to be occupying a forest 
unit, for nesting or breeding purposes, as determined by scientifically recognized principles, 
_ including in the case of the marbled murrelet, the Pacific Seabird Group Protocol." 

III. Cost of the Le~islatiye Packa~e 

We estimate that the cost of this legislation will fall within a range, not exceeding $[100] 
million. 

IV. Le~islatiye Vehicles 

It is our recommendation that the funding authorization for buyouts and the associated 
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legislation for the "administrative tools" should be sought on the reconciliation bill. That 
vehicle can authorize mandatory spending from the salvage fund, so the spending does not 
fall under the discretionary spending caps. That bill will also have the capacity to cover the 
paygo cost of [$100] million, although this would reduce the total deficit reduction of the bill 
by that amount. 

The other legislative language changes, however, must go on some other bill because they 
would violate the Byrd rule. We recommend the Interior Appropriations Bill because this 
problem arose on an appropriations bill (the rescissions bill) and because the Northwest 
Members are in significant leadership roles on the Committee. 

attachments 
A - Summary of Legislative Options with Pros and Cons 
B - November 6, 1995, Letter from Members of Congress 
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November 17, 1995 

MEMORANDUM FOR LEON PANETTA 

FROM HAROLD ICKES 

RE TIMBER LEGISLATION 

I. Introduction and Summary 

This memo provides background information for the proposed legislative amendments to the 
old-growth logging provisions of the 1995 rescissions act signed earlier this year. 

The memo first summarizes three serious disputes arising from the resCissions act and then 
details the adverse effects these disputes have generated or are expected to produce. The 
final section of this memo describes proposed legislation. 

The rescissions act contains logging-related provisions that, for the most part, govern salvage 
timber sales. But, in addition, some provisions apply to sales of environmentally sensitive 
old-growth timber in Oregon and Washington and others address the President's Northwest 
Forest Plan, which is the Administration's plan for logging old-growth and other timber on 
federal forests within the range of the northern spotted owl--areas generally west of the crest 
of the Cascade mountains in Oregon, Washington and portions of northern California. 

Negotiations with Congress over the bill focussed largely on issues related to salvage sales 
and most, though not all, of the major problems with those portio s wer resolved. ~ 
pro ... . S10 re a @ to arvest of old-growth ti er or 
the Forest Plan. Because of genuine misunderstandings, as well as some disagreements that 

~J 71 we did not resolve during negotiations, we now face two serious disputes with the timber 
~ l"\ industry concerning the old-growth provisions and we expect additional disagreements over 
~ ~ "'"Jthe Forest Plan-related provisions. 

We are in litigation on most old-growth logging provisions of the rescissions act. Initial 
rulings have been adverse to our understanding of the legislation. We face the prospect of: 

• serious environmental problems; 
• possible invalidation of the Forest Plan (which could likely result in an injunction 

barring further timber sales in the Forest Plan area); 
• additional damage to the economic interests of the sport and commercial fishing 

sectors; and 
• derailment of major Administration initiatives aimed at helping private and state 

landowners in the Northwest comply with the Endangered Species Act. 

a. Issues in Dispute 

On September 13, 1995, Judge Michael Hogan of the federal district court in Eugene, 



Oregon, ruled against the Administration on a key issue related to logging of old:..growth 
timber: the scope of "section 318" timber sales, described in section 1, below. Judge Hogan 

. is expected to rule again soon, perhaps this week, against our position on an additional issue: 
the method of determining where endangered birds are nesting, discussed in section 2, 
below. In addition, we expect a third dispute to arise soon on the question whether spec~' fic 
rescission act provi<5ns implicitly override the Forest Plan. This issue is discussed in . 
section 3, below. . f tJ.., --

1. Geographic and Temporal Scope of Section 318 Sales 

Our understanding of section 200 1 (k) of the rescissions act was that it required release of 
old-growth sales offered under the authority of section 318 of the FY1990 Interior 
appropriations act, but held up from release for harvest (generally because of serious 
environmental problems). Because section 318 was a one-year rider on an appropriations 
bill, there was a limited number of readily identifiable sales that were offered under its 
authority. Based on this understanding, we expected to and have in fact released 130 million 
board feet of timber, through approximately 28 sales. 1 

The industry challenged this interpretation as too narrow. The district court agreed, and 
found that the new law required us to release not only the "pure 318" sales as we expected, 
but all timber sales in Oregon and Washington offered but not released prior to the date of 
the signing of the rescissions act. According to Judge Hogan, any sale in Oregon and 
Washington, whether offered under 318 or not, ",est side 061 east side'\ had to be released, 
because these states are areas covered by section 318. . ~." ( (/ 

tfll-~ 0.. £.':(ttA 1W 1'(. (fa I c. ~ . ~ 
This ruling, on the so-called ~graphic and temporal scope" issue, has already required us 
to release 46 additional salef, representing an .~.. .. onal 175 million board feet. It has the 
potential to require us to release approximatel 265 il1ion board feet more, if Judge Hogan 1'1) 
decides, as is expected, that timber sales offer fore the passage of section 318 in 1989 r 
located in areas covered by section 318, also must be released. 2 

. t i r 
··r~ 

. , Over 4.4 billion ~o~rd feet of section 318 old-growth sales had been rel~ed pri~r to enactment of the ~ 
. rescissions act. The remalDlDg sales that had not been released generally had senous envIronmental problems. U 

The BLM and Forest Service were working with the buyers to modify, place new conditions on, or find V ( 
mitigation for these problematic sales. Section 2001(k), even under our interpretation, required release of the 1/'-, I 
remaining "offered-but-not-released" sales on their original problematic terms, without modifications required to I {.II (, f':j) 
meet the standards of the Forest Plan. Administration negotiators understood that release of these sales posed a t""t / 
risk to the Forest Plan, but most believed that the Plan would not be fatally undermined. 

2 Most of this pre-FY 90 volume was offered, but never sold. The original "sale" no longer exists in 
any normal sense of the concept. However, the Forest Service, BLM and Justice Department understand the 
district court's order to require us to identify and report to the court all such "sales." It is not known whether 
the court will order us to release these "sales." Clearly, it would be very problematic to do so for 
adnllnistrative and practical reasons, and because of the possible volume and environmental sensitivity of the 
timber in question. 

2 



'. 
2. 

r dispute is 0 before Judge Hogan and involves the "known to be nesting" 
ispute is ab which standard to apply in determining whether bird species 

,~!¥ ..... er the End ed Species Act are "known to be nesting" in a particular forest 
he timb i stry and some members of Congress would insist on physical evidence 

s discovery of a nest. In contrast, we take a view that is broader, more 
fully sustai by accepted science, and more protective of endangered birds because.it relies 
. . ce other than solely the presence of nests. 3 

!section 318 sales w~ere birds are "known to be nesting" are exempted from the ~f!nera1 
'-mandate that they be released, although we ~e obliged to find replacement timbe») If we 

lose this dispute we would be required to release for harvest approximately 248 million board 
feet in 56 sales.4 Defeat on this issue and the resulting logging of key habitat areas would 
have a devastating effect on murrelet populations in Oregon, and harm populations 
elsewhere. In addition, it would likely result in an injunction nullifying the Forest Plan. 

3. Override of the Forest Plan 

In addition to these issues, the timber industry's principal attorney involved in rescissions act 
litigation recently stated in court his view that sections 200I(d) .. of the rescissions act 
override the environmental, harvest volume, and other criteria in the Forest Plan and require 
expedited release of sales from forests in areas covered by the Forest Plan. Although this 
issue is not squarely in litigation now, it may soon be, and could lead to significant adverse 
environmental consequences. 

b. Adverse Effects Expected 

The volume Ofm o timber required to be cut under the rescissions act may exceed our 
expectations by Ilion board feet -- an amount roughly equivalent to ~ 
harvest under the Presl ent's Forest Plan. Moreover, approximately half of tIlis 44£ 
million board foot old-growth harvest would apparently come from within "Late s:CC: 

The Administration position on this issue relies on use of a scientific protocol that infers nesting activity 
from observation of other behavior. The industry argues that we should rely solely on physical evidence of 
nesting -- a virtual impossibility because of these birds' unusual behavior. The murrelet has developed evasive 
characteristics and behavior to avoid predators while breeding in the forests. During the nesting season it is 
often secretive, has cryptic coloration, does not build a nest, lays its eggs and raises its young on tree limbs 
more than a hundred feet up in the forest canopy, and avoids activity during daylight hours. The murrelet was 
the last North American bird to have its nesting habits identified, and since first discovered in the mid-1970's, 
only 70 nests have ever been sighted. 

4 The rescissions act requires the Administration to identify "replacement" timber for timber withheld 
because of the presence of listed birds. Thus, the key issue here is not the volume, per se, but the location and 
habitat value of the timber to be cut. . 

3 



The legislative 'approach we recommend was developed through extensive consultation with 
White House, BOP, and agency'representatives. The group considered six principal options, 
summarized and discussed in terms of Pros and Cons in Attachment A. The recommended 
course, Option 3, lies between the broadest possible course, most favored by the 
environmental community, arid the narrowest course, likely to be favored by Congress. It is 
targeted narrowly at the most problematic features of the rescissions act. 

The prospect for success with Congress is not yet clear. The Administration has not begun 
negotiations, but staff have had informal contacts. Congressman Dicks, Senator Hatfield, 
and Senator Gorton are reported to be willing to discuss a "very narrow" approach. We 
received a largely negative letter from some key lawmakers, responding to the President's 
statement announcing his plan to seek legislation (Attachment B). Conversely, other 
members filed an amicus brief with the Ninth Circuit in support of the Administration's 
position on the "geographic and temporal scope" issue. 

Much of Option 3 represents a restoration or clarification of the "deal" we believed we 
attained with Congress when the rescissions act was negotiated. In this regard, the decision 
to seek new, amendatory legislation is less vulnerable to denunciation as a "flip-flop." Some 
other features of Option 3, however, reflect administrative measures that differ from or 
supplement the original "deal." r; 'I ~b' 

OrdJaIan~ 9.oIieve w ...... ""'SJIlab1y dcfelllks approach ~ e ort to reverse or 
prevent judicial decisions based on misunderstanding of lawmakers' te~remedY on-the- , 
ground environmental problem~ alid hmlf maj61 willdflL11s ttt the feflll 9~.Mft~e pa,me8ts 
or...ot®T compensatiea te unintended and unwarranted beneficiaries. I 

, ttA-0\... 

Option 3 does not apply to "salvage" logging, which would continue to be governed by the 
rescissions act, the President's directive, and the interagency agreement. The legislation we 
recommend can be broken into three general categories relevant to possible negotiations with 
Congress: 

• Amendments to restore our original agreement with Congress; 
• Amendments to give us tools to fix environmental problems created by the 

Act; and 
• Amendments to resolve issues left in disagreement with Congress. 

a. Amendments to Restore our Original Agreement with Congress 

1. Geographic and temporal scope of "318" sales: This amendment 
fixes the misunderstanding embedded in section 2001(k) of the rescissions acth.. While we 
understood section 2001(k) to require the release of specific old-growth sales 'that were 
offered under the provisions of Section 318, a rider attached to the Fiscal Year 1990 Interior 
and Related Agencies appropriations bill, Judge Hogan ruled in NFRC v. Glickman that all 
timber sales on Forest Service and BLM lands in the geographic area covered by section 318 
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(essentially all of Oregon and Washington) must be released, regardless whether the sales 
were originally offered under section 318.6 This interpretation more than doubled the 
number of board feet we believed we were required to release under 2ool(k), threatening to 
cause environmental harm and to undermine the Northwest Forest Plan. 

The proposed amendment would conform the legislation to our original understanding of the 
geographic and temporal scope of this provision. This amendment would have no effect on ~ 

sales that we have already released (although another amendment, discussed belo~.,AJ?llf 
give us administrative tools to reduce or prevent damage from such sales). Th~ractical ' 
effect of this change would be to prevent release of sales that had been withdrawn (for 
environmental or other reasons) prior to the passage of section 318~a~elJ as c1arjfyiA§ that 
ce~her gales C\URfttly ill dispute do not faU withiA the paramPten of thill JegislatiOJ\l 
unlellil tftey W0.fe truly S8StiO" 318 sa1e~ 

Our proposal would delete the language in 2001(k) that refers to geographic units and would 
provide for the release of "all timber sale contracts offered in Fiscal Year 1990 under the 
authority of, and in compliance with, Section 318 of Public Law 101-121 (103 Stat. 745)." 

2. Protecting the President's Forest Plan: The President's Forest Plan was 
discussed during negotiations with Congress. Our understanding of Congress' intent 
(articulated by Senators Gorton and Hatfield) was that the logging provisions of the 
rescissions act would enable us to release timber sales while upholding environmental law 
and policy. The attorney representing industry plaintiffs in most of the litigation falling 
under section 2ool(k), however, has signaled his belief that Congress specifically oyerrode 
the Forest Plan in sections 200I(d) of the rescissions act. Under the industry's apparent 
interpretation of the act, section 2ool(d) may require expedited release--with no 
environmental standards whatsoever--of timber sales throughout Oregon, Washington, and 
~orthern .. ~t!!!!! !! . ~ We expect the 
mdustry to lItigate sscre Si ;' , \~ 

For a different reason, section 2001(1) also may pose a threat to the Forest Plan. This 
section specifically prohibits the Administration from revising or amending the Plan prior to 
December 1996--even to take into the account changes in environmental conditions caused by 
logging of old-growth timber mandated by section 2001(k). Given the expansive way in 
which 2001(k) has been interpreted and the unexpectedly large quantities of old-growth 

~~~~~ . 

6 TM iBjYRQtiga-issHed .b{Judge Hogarf require'jtthe release of all timber sales in the geographic area . Ii ,J 
after the expiration of sectio~ l~t9 &b@ date of the sigahtg of tSe r9Beissiofis act. ~:contrast, Judge IIosen's 4 P....".. ~rfJ,.d 
declaratory judgment~over~ t1rl'tber sales offered hj the FOieSl Set"tiee ftftd BLM on these lands prior to L-tytJUACJ.f 
enactment- of the rescissisBB eet, whether offetccl"rioHl.('the passage of section 318fl.,0ffeted pursuant to sechon - y-iJ 
318, 9r gffered past the date of sect jon 318'5 effectjveness.. P.urcbasers of sales that did not proceed for 
envhe!Ynental 01 othet leasollS pfigt to the passa~ of section 318 are now comjng fQW}8rti to claim fights to 
s a ~ d other' ear' . . .. . . 

ben fits . e retation of the resciss' 

..iD.tifest cuncems:. ~ 
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timber it releases, this prohibition puts the Forest Plan at serious risk of being overturned by 
the courts. 7 

Our proposal will make changes in two sections i ~ ~ 0 • In 
2001 (d) , we would delete the language that refers to geographic units (as we would also do 

~ )ti.-200t(k) above) and provide that the Secretary shall expeditiously prepare timber sale . 
contracts "allowed under and consistent with the standards and guidelines specified in" the 
Forest Plan. In 2001(1), we would strike language that prevents us from making changes to 
the Forest Plan to account for the old growth sales released under this law. 

b. Amendments to Give Us Tools to Fix Environmental Problems 
Created by the Act 

1. Buyout, Modification, Termination Authority and Funding: The 
government has already released certain environmentally problematic timber sales under 
section 2001(k), and in the future may have to release more. Thus, in order to protect the 
environment and the President's Forest Plan, it is necessary to create some tools that allow 
us to mitigate some of that damage. I." . 

Wt Vf.l-'lC,I, (\, 
The Departments of the Interi and Agriculture need the authority to wefk witl:l purcbas/ 
irrorctertif""modify or buy 0 problematic contracts, or provide replacement timber. This 
authorization would inclu the authority to reach a voluntary agreement with the holder of 
the contract, under whi the holder accepts substitute timber or money, as well as the 
authority to unilate, buy back part or all of a sale that would have significant 
environmental effect ' e recommend seeking authority that is consistent with the standard 
contract provisions of the Forest Service's timber contracts. 

~q~d<) 
Our proposal is to add legislative language su¢h as: "The Secretaries of Agriculture and the 
Interior are authorized to exchange, modify,lor terminate timber sale contracts released under J 
this section .. .. . 

f , , in cases where the Secretary in his 
discretion finds that the action: 1 is authorized under original contract te11)1~ or (2) is ~. 
necessary to avoid substantial damag~ to the environment or publicresourccs." (~ JA-r;~_ 

'Th.a. ~1MWd.~'\ w~.t ~"'~ ~V\f"Y\'cf...\. Cvv ~lVG1V"ja.k ~~3/lC;~3C41 V JjG2 6",,--
2. "If for any reason": Currently, Section 2001(k)(3) requires th'e Secretary t ~de W v~e.. 
replacement timber of like volume, kind and value "if for any reason" a sale cannot be ~e.l "'-0 f 
released and completed[.]" While the only affirmative defense to the release of a sale is the -10 U(:LtC vl 
"known to be nesting" provision of Section 2001(k)(2), there are cases of physical 11,-1 'vc.. 

&it ~ u L« IoU' Y\. 

-h W '1 XI, QOO/iJD. 

1 The Forest Plan was found by the court to be in compliance with environmental laws because it 
allowed harvest in certain areas pursuant to certain standards, and barred cutting in other areas, creating a 
sustainable balance of cutting and preservation. If we are required to cut nearly one-half billion board feet that 
was not anticipated in the Forest Plan, we need to be able to adjust the original Plan, taking these new sales into 
account, otherwise the court-approved balance will be upset. 
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It is our recommendation that the funding authorization for buyouts and the associated 
legislation for the "administrative tools" should be sought on the reconciliation bill. That 
vehicle can authorize mandatory spending from the salvage fund, so the spending does not 
fall under the discretionary spending caps. That bill will also have the capacity to cover the 
paygo cost of [$100] million, although this would reduce the total deficit reduction of the bill 
by that amount. 

The other legislative language changes, however, must go on some other bill because they 
would violate the Byrd rule. We recommend the Interior Appropriations Bill because this 
problem arose on an appropriations bill (the rescissions bill) and because the Northwest 
Members are in significant leadership roles on the Committee. 

attachments 
A - Summary of Legislative Options with Pros and Cons 
B - November 6, 1995, Letter from Members of Congress 
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ATTACHMENT A 

Option 1. 

SUMMARY OF LEGISLATIVE OPTIONS 
(With staff recommendation - November 17, 1995) 

• Repeal entire timber rider (salvage, 318, and Forest Plan provisions [2001]) 
• Secure discretionary authority to buy-back vested harvest rights under 2oo1(k) 
• SeciIre discretionary authority to exchange timber for harvest rights under 2001(k) 
• Secure discretionary authority to terminate/modify (with compensation) timber harvest rights under 

2001(k) 

Pro: Sends strongest, most favorable message to. environmentalists 
Restores legal status quo ante 
Forestalls salvage-related controversies around country and eastside litigation 
Consistent with porus broad message on environment 
Most protective of state and private timber land interests 
Useful if congressional fix unlikely 

Con: Conflicts with agreement with congress on salvage and some 318 sales 
Appears to be a flip-flop 

Option 2. 

Extremely unlikely to gain congressional support 
Costly 

• Repeal all green timber sale provisions [2001(k)] 
• Repeal provisions applicable to Forest Plan to eliminate override interpretation [2001(d)&(l)] 
• Secure discretionary authority to buy-back vested harvest rights under 2001(k) 
• Secure discretionary authority to exchange timber for harvest rights under 2001(k) 
• . Secure discretionary authority to terminate/modify (with compensation) timber harvest rights under 

2001(k) . 

Pro: Sends strong, favorable message to environmentalists 
Prevents release of additional problematic sales (nesting & non-318) 
Prevents judicial interpretation that Forest Plan was overridden 
Provides authorities to address released, unharvested problem sales 
Consistent with porus broad message on environment 
Protective of private/state timber land interests 
Reduces risk of eastside litigation 

Con: Conflicts with agreement with congress on some 318 sales 
Could appear to be a flip-flop 
Difficult to gain congressional support 
Does not eliminate all risk of new adverse interpretations 
Costly 



ATTACHMENT A 

Option 3. (Staff Recommended Option) 

• Amend provisions applicable to listed birds and non-318lHogan sales to match our interpretations of 
"occupancy," and temporal/geographic scope 

• Repeal provisions applicable to Forest Plan to eliminate override interpretation [2OO1(d)&(l)] 
• Secure discretionary authority to buy-back vested harvest rights under 2OO1(k) 
• Secure discretionary authority to exchange timber for harvest rights under 2OO1(k) 
• Secure discretionary authority to modify/terminate (with compensation) timber harvest rights under 

200 1 (k) 

Pro: Sends largely favorable message to environmentalists 
Prevents release of additional problematic sales (occupancy and pre-FY90) 
Prevents judicial interpretation that Forest Plan was overriden 
Provides authorities to address released, unharvested problem sales 
Reduces risk of eastside litigation 
Protective of private/state timber land interests 
Most consistent with Administration view of agreement with congress 

Con: Difficult to gain congressional support 

Option 4. 

Narrower "fix n than may be desired by environmentalists 
Does not eliminate all risk of unforeseen adverse interpretations 
Could appear to be a flip-flop regarding listed birds 
Costly 

• Amend provisions applicable to listed birds to match our interpretation 
• Repeal provisions applicable to Forest Plan to eliminate override interpretation [2OO1(d)&(l)] 
• Secure discretionary authority to buy-back vested harvest rights under 2001(k) 
• Secure discretionary authority to exchange timber for harvest rights under 2OO1(k) 
• Secure discretionary authority to terminate/modify (with compensation) timber harvest rights under 

2001(k) 

Pro: Prevents release of some additional problematic sales 
Prevents judicial interpretation that Forest Plan was overridden 
Provides authorities to address released, unharvested problem sales 

Con: Does not resolve problems with pre-FY90 Hogan sales 
Appears tepid to environmentalists 
Little or no help reducing risk of eastside litigation or protecting private/state timber land 

interests 
Difficult to gain congressional support 
Costly 
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ATTACHMENT A 

Option 5. 

• Repeal provisions applicable to Forest Plan to eliminate override interpretation [2001(d)&(I)] 
• Secure discretionary authority to buy-back vested harvest rights under 2001(k) 
• Secure discretionary authority to exchange timber for harvest rights under 2001(k) 
• Secure discretionary authority to terminate/modify (with compensation) timber harvest rights under 

200 1 (k) 

Pro: Prevents judicial interpretation that Forest Plan was overridden 
Provides authorities to address released, unharvested problem sales 

Con: Does not resolve problems with non-3I8 or listed bird sales 
Environmentalists would condemn as inadequate 

Option 6. 

Little or no help reducing risk of eastside litigation or unforeseen adverse interpretations 
Difficult to gain congressional support 
Costly 

• Secure discretionary authority to buy-back vested harvest rights 
• Secure discretionary authority to exchange timber harvest rights 
•. Secure discretionary authority to terminate/modify (with compensation) timber harvest rights under 

200 1 (k) 

Pro: Possible to win congressional support 
Provides authorities to address released, unharvested problem sales 

Con: Environmentalists would condemn as inadequate 
Speculative protection for Forest Plan, private/state timber land interests 
Little or no help reducing risk of eastside litigation/unforeseen adverse interpretations 
Does not eliminate controversy over non-3I8 and listed bird sales 
Costly 



AITACHMENT A 

Summary of Legislative Options (November 17, 1995) 

# Major Features Strengths Weaknesses 

1 • Repeal entire timber rider ~ Strongest, most favorable message • Appears to be a flip-flop 

• Secure buy back, exchange and to environmentalists • Extremely unlikely to gain 
modification authorities ~ Useful. if congressional fix congressional support 

unlikely 

2 • Repeal all green timber and Forest ~ Strong message to • Conflicts with agreement with 
Plan provisions environmentalists congress on some 318 sales 

• Secure buy back, exchange and ~ Prevents release of problematic • Could appear to be a flip-flop 
modification authorities sales and interpretation that Forest • Difficult to gain congressional 

Plan overridden support 

3 • Amend provisions applicable to listed ~ Favorable message to •• Difficult to gain congressional 
birds and non-3I8 sales to match our environmentalists support 
interpretations ~ Prevents release of problematic • Narrower "fix" than may be 

• Repeal Forest Plan provisions sales and interpretation that Forest desired by environmentalists 
• Secure buy back, exchange and Plan overridden 

modification authorities .. STAFF RECOMMENDATION 

4 • Amend provisions applicable to listed ~ Prevents release of some • Appears tepid to environmentalists 
birds to match our interpretation problematic sales and • Difficult to gain congressional 

• Repeal Forest Plan provisions interpretation that Forest Plan support 

• Secure buy back, exchange and overridden 
modification authorities 

5 • Repeal Forest Plan provisions ~ Prevents judicial interpretation • Environmentalists would condemn 

• Secure buy back, exchange and that Forest Plan was overridden as inadequate 
modification authorities • Difficult to gain congressional 

support 

6 • Secure buy back, exchange and ~ Possible to win congressional • Environmentalists would condemn 
modification authorities support as inadequate 

'. 11M It'X:lt;JltcJ November V. 19l1:> 
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NOU-OO 9S 13: 19 FRoM: 2024566221 

€ongrelJ of tfJt IInittb 6tatts 
.utJinaten, JK 20515 ' 

November 6, 1995 

PrcsicJcnt William 1. Clinton I 
The White Hause ' 
Washington, D.C. 

: Dear President Clinton: 

, 
'A{e read yOW" statement o~Saturday, October128. concemin!f [be implementation ~f I 

Sec..1ion 2001 of the FY 1995 funding rescission bill (PL 1 04-19) ~ a mixture of bewilderment 
and surprise. Section 2001 is the scttion of tbe bill that deals with forest health activities and 
directs the S~retarics ofIntcrior and Agriculture to expedite some tiJ1lber,ales. as we'U as ( 
release others that have ~y been sold, and: for which the government s outstanding I 

contract liability. ' , t 
, f 

Your Sarurday statcm+t bewilders us fDr at 1'~ four ~ns. First, you'assert tl»t the 
rercasc of these saJe.~ does not comport with the agreement that the Administration and COhgres~ 
laboriously negotiated concerning the implementation of this measure. Certainly, the direction in 
Section 2001 Oc) to release these sales "notwith..¢anding an~ other provision of law" is not 
difficult to translate into exec{ative action. Moreover. during negotiations ypur negotiators dsked 
for, and were gi"en. a list of~e kinds of spIes that ~ in.terukd to be cove~ It is rather late 
afu."t (1) concluding negotiati1ns, (2) signing the bill:.P) developing your own interpretation of 
the statutory language. and,(4} haYing it rejected by 1)¥0 courts to say you misunderstood what \ 
we and your negotiators agreed to. I , 

Second, your predictions 9f dire enviromncntal and economic consequence~ fro ... the 
release of these sales do not squate with the facK These sales involve less than lQl,OOO'lres o~t 
of the 30 million ~res (fewer than J ip every 3.000 acres) of federal forest land in Oregon and 
Washington. They come at a time when, thanks to file zeal of ~xtreme pieseJVationists w~o 
want \0 tak~ us back to pre-settlement conditioqs. Patific Northwest timber harvestIDi is at an I 
all-time low. The statute and existing law'provide you the !l..r!bility to set-aside ad~tional 
creage to protect species in places where the government ~ ~ot already incurred fihan~ial 

(~ability;associa.ted with cancelliqg already-sold ~jmber sales. Per\&ps your advisors have not 
{~'harcd the availability of this f1e~bility with you. 

~ 
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TO: 53888 

.... ~ 

\ 
TIUrd, and in a related vein. is the apparent lack of concern· f<;>r the: government's fuumcial 

liability. Since these sales have already been sold th~y are no longer the gove:rrullent's 
possession strictly speaking. Cancelling them will i~olve the assumption ofliabiJity for 
damages claims ftQm the purchasers. Current estimates suggest liabilities in exeess·of $1 SO . 

1 million. Together with foregone timber sale receiptS, the Treasury would lose in excess of $400 
million. 1bat loss would have to be reflected in agency budget cuts in FY 1997 or in out years. 

Finally. we are bewildered because until October 28, Admi 
witnesses at congressional hearinr were urgi~g us to, forebear from 
of PL 104 .. 19. As you may know. we are not pleased with the slow 
Administration has made in implementing 'the provision. Nevcrthel 
agree that -)as one Administration witness entreated - "it is abi( p 
cbanges. Perhaps broad r legislative chan~es shduld now be consi 

tration representatives Wld ' 
Y c~es to Section 001 

te 0 rogre$S yOln 
, we were inclined to 
ature" to consiqer 
d, 

~ 
In addition to' be' 'ld . ng us, your int~tion to introduce Ie sIalio in this area l~ves us 

surprised. So far, the y pi oflegislation in the .oatural reso 5 and nvironmental area I 

that your Administratio has' traduced "''as the S~ propos brou t foiwiu'd in the 
1'1l3rd Congress. Even at m was n~( reintroduced in this C ngress~ 'Thus, your 
forthcJming forestIy p sal'll be only the second environmen 1 initiative advanced dec 
your leadership. Given e pressing problems in ther areas of cnvi nm~tal concern (e , tJu= 
flndangered Species Act. Clean WatJ::c Act. the F bill) we are s rised at the selectio ophis 
issue as a top priority. but we ncvcrtheless;grce hat 'a legislative p posal may be superi ~ the 
Administration's CW'1'9t approach which violate the law. We beli e that the cowts tha lulve 

Therefore, we.:..oo ~Y to en "n your legislative pro sal an4= willing to ~uss 
reviewed the Administration's perfonn~to would concur. 

an early hearing ~:rte in the relevant Co , nee or Cbmmittees of j . sdic~on. We do r ~ 
however, that your proposal be accompani~d by an accurate estima of fil}andal damag tp the 
government associated with cancelling any contracts. Your propo sho~d also include 
provisions for detenni?ing which 'fgency budgets should be reduc to 0nrre( the damag. cl~ims. 
We would also apprec1ate yOl~ thOughts 011 whether the federal go emme'ilt has any obli a~ons 
to the affected counties (0 make up for lost revenues to schools. ' 

I 

{ 
~ I 

t 

I, 
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At the end of the day. we will I~ Iy DOt agree on the outcome ot" this dispuce. But 
even as an initial matter. we would not commend contract cancellations and federal venue: 
losses as a \liable proposal. 

Sincerely. 

\ 

( 
) 
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. f 

'1lIePi Mem 
lb""~ 6)99' 
Pqe'I1m:c 

, .......... --

AI die! ead of die day. ~ wm' DDt acree on me ""Mme or cbii But 
IMm as aD iDiti.l 1D3!I.er. we wDuJd DOC =mmad c:oarraa coa:lJatioa.s amI &dcnl ~~Je 
)ggg ~ a viabk pcopoal. 

Siaccrdy. 
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