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OPINION 

PER CURIAM: 

All three of these appeals arise from challenges to the April 
13, 1994 decision by the Secretaries of Agriculture and Inte­
rior to approve a plan to manage federal land with spotted owl 
habitat in the Pacific Northwesc. 

1. 

In appeals nos. 95-35052 and 95-35214, Native Forest 
Council, Forest Conservation Council and Save the West 
(lithe environmental plaintiffs") appeal the district court's 
grant of summary judgment upholding the United States For­
est Service and Bureau of Land Management's ("the federal 
defendants") Record of Decision for Amendments to Forest 
Service and Bureau of Land Management Planning Docu-
ments Within Range of the Northern Spotted Owl ("ROD"), 
adopted April 13, 1994. The district court's opinion is pub­
lished at Seattle Audubon Society v. Lyons, 871 F.Supp. 1291 
(W.D. Wash. 1994) ("SAS"). We have jurisdiction pursuant 
to 28 U.S.C. S 1291, and we affirm the judgment of the dis­
trict court. 

The lengthy procedural history underlying these appeals is 
discussed at length in, inter alia,Seattle Audubon Soc'y v. 
Espy, 952 F.2d 297 (9th Cir. 1991) and Seattle Audubon Soc'y 
v. Moseley, 998 F.2d 699 (9th Cir. 1993). District Judge 
Dwyer discusses fully the history and procedure underlying 
the appeals at issue here in his opinions. We need not repeat 
them in detail here, but will summarize briefly. 

After our earlier opinions in cases in which environmental 
groups had sought to preserve the habitat of the northern spot­
ted owl, President Clinton in April 1993 established the Forest 
Ecosystem Management Assessment Team ("FEMAT") to 
examine options and make recommendations to the Secre-
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taries of Agriculture and Interior in aid of their joint develop­
ment of a forest management plan to cover federal lands in 
the Pacific Northwest. After reviewing 48 possible strategies, 
FEMAT narrowed the field to ten alternatives and assessed 
each in a single environmental impact statement ("EIS") pre­
pared jointly by the Forest Service and the Bureau of Land 
Management ("BLM"). The Secretaries of Agriculture and 
Interior adopted Alternative 9 on April 13, 1994. These chal­
lenges to the legality of that decision followed. 

[1] The environmental plaintiffs contend that the district 
court erred in concluding that the federal defendants consid­
ered a reasonable range of alternatives for managing old 
growth owl habitat. They further contend that the federal 
defendants failed to comply with the viability regulation of 
the National Forest Management Act because the selected 
alternative provides for only an 80% likelihood that listed 
species will continue to be viable after implementation of the 
selected alternative, and the resulting 20% likelihood of 
extinction is impermissible under the regulation. 16 U.S.C. 
S 1604(g)(3)(B); 36 C.F.R. S 219.19. The environmental 
plaintiffs further contend that the district court erred in hold­
ing that the federal defendants considered adequately the 
cumulative environmental impacts associated with their prep­
arationof the Environmental Impact Statement and selection 
of Alternative 9. See National Forest Management Act 
(IINFMA"), 16 U.S.C. S 1604 (f) (5); National Environmental 
Policy Act ("NEPA"), 42 U.S.C. SS 4321 et seq. These con­
tentions fail for the reasons set forth below. 

[2] We first deal with the environmental plaintiffs' conten­
tion that the federal defendants failed to consider adequately 
a "no action" alternative, thereby failing to consider a reason­
able range of alternatives in violation of NEPA. See 40 C.F.R. 
S 1502.14 (d). Our review of the record leads us to conclude 
that the federal defendants fully evaluated a reasonable range 
of alternatives before making their final decision. An agency 
is under no obligation to consider every possible alternative 
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to a proposed action, nor must it consider alternatives that are 
unlikely to be implemented or those inconsistent with its basic 
policy objectives. See Resources Limited, Inc. v. Robertson, 8 
F.3d 1394, 1401-02 (9th Cir. 1993); Headwaters v. Bureau of 
Land Management, 914 F.2d 1174, 1180-81 (9th Cir. 1990). 
Here, the federal defendants did consider a no harvest alterna­
tive as part of their preliminary discussion, but abandoned this 
alternative as inconsistent with their need to find a balance 
between competing uses. Moreover, the federal defendants' 
consideration of Alternative 1, which would have protected 
all old growth timber (less some salvage operations) provided 
a reasonable point of comparison for the other nine alterna­
tives. Accordingly, the analysis performed by the federal 
defendants was adequate. 

[3] There is similarly little or no support for the environ­
mental plaintiffs' contention that the selected alternative vio­
lates the applicable viability standards. The district court 
correctly explained that the selection of an alternative with a 
higher likelihood of viability would preclude any multiple use 
compromises contrary to the overall mandate of the NFMA. 
See SAS, 871-F.Supp. at 1315-16; see also 16 U.S.C. S 1604 
(g) (3) (B) (diversity is to be addressed in light of "overall 
multiple-use objectives"); 36 C.F.R. SS 219.27(a) (6) (habitat 
maintained and improved "to the d.egree consistent with 
multiple-use objectives"); 219.26 (provide for diversity con­
sistent with mUltiple-use objectives); 219.27(a) (5) (:orest 
plans should "maintain diversity of plant and animal commu­
nities to meet overall multiple-use objectives"). Here, the 
record demonstrates that the federal defendants considered the 
viability of plant and animal populations based on the current 
state of scientific knowledge. Because of the inherent flexibil­
ity of the NFMA, and because there is no showing that the 
federal defendants overlooked any relevant factors or made 
any clear errors of judgment, we conclude that their interpre­
tation and application of the NFMA's viability regulations 
was reasonable. See ·Batterson v. Francis, 432 u.S. 416, 425-
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26 (1977) (the Secretary's interpretation of a statutory term 1S 

entitled to substantial deference) . 

[4] Finally, the arguments advanced by the environmental 
plaintiffs concerning alleged deficiencies in the cumulative 
impact analysis fail because the United States Supreme Court 
has reaffirmed our court's long held position that the Endan­
gered Species Act protects listed species from harm caused by 
habitat modification or destruction. Babbitt v. Sweet Home 
Chapter of Communities for a Greater Oregon, 115 S.Ct. 
204~ (1995); Palila v. Hawaii Dept. of Land and Natural 
Resources, 852 F.2d 1106, 1108 (9th Cir. 198a). The environ­
mental plaintiffs insist on reading Justice O'Connor's concur­
ring opinion in Sweet Home as an invitation to private 
landowners to manage their land without regard to any obliga­
tion to avoid modifications which"would harm listed species. 
Such a reading, however, ignores the fact that five Justices 
affirmed Palila in all respects. Therefore, contrary to plain­
tiffs' assertions, the cumulative impact analysis reasonably 
assumes that non-federal land will be managed to avoid harm 
to threatened species. We affirm the judgment of the district 
court in appeals nos. 95-35052 and 95-35214. 

II. 

In appeal nos. 95-35215, the Northwest Forest Resource 
Council ("the Council") appeals the district court's grant of 
summary judgment in favor of the federal defendants on their 
cross-claims for declaratory relief. The district court's order 
granting leave to the federal defendants to amend their answer 
to assert cross-claims against the Council is published at 
Seattle Audubon Soc'y v. Lyons, 871 F.Supp. 1286 (W.O. 
Wash. Aug. 5, 1994); the district court's opinion granting 
summary judgment is published at Seattle Audubon Soc'y v. 
Lyons, 871 F.Supp. 1291 (W.p. Wash. 1994). We have juris­
diction pursuant to 28 U.S.C. 81291, and affirm. 

[5] The Council wishes to litigate its challenges to the plan 
in the District of Columbia. The Council characterizes this 
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case as one where the district court has conspired with the 
United States to manipulate the Declaratory Judgment Act 
("The Act") and federal jurisdiction principles to thwart this 
wish by creating a novel right of review in the Western Dis­
trict of Washington. The Council contends that the district 
court lacked jurisdiction to consider the cross-claims or, if it 
did have jurisdiction, abused its discretion by exercising it. 
These contentions are untenable. 

[6] A declaratory judgment offers a means by which rights 
and obligations may be adjudicated in cases "brought by any 
interested party" involving an actual controversy that has not 
reached a stage at which either. party may seek a coercive 
remedy and in cases where a party who could sue for coercive 
relief has not yet done so. See 28 U.S.C.S 2201; Wright & 
Miller, Federal Practice and Procedure: Civil 2d, S 2751, p. 
569 ("Wright & Miller"). While the Council correctly points 
out that the Declaratory Judgment Act does not expand the 
jurisdiction of the federal courts, where jurisdiction exists, 
the 
Act is intended to allow earlier access to federal courts in 
order to spare potential defendants from the threat of impend­
ing litigation. See Skelly Oil Co. v. Phillips Petroleum Co., 
339 U.S. 667 (1950) i Wright & Miller, at pp. 569-570. The 
Act is also intended to help potential defendants avoid a mul­
tiplicity of actions by affording an ade·quate, expedient, and 
inexpensive means for declaring in one action the rights and 
obligation of the litigants. rd. at pp. 570-71. 

Declaratory judgment actions are justiciable if "there is a 
substantial controversy, between parties having adverse legal 
interests, of sufficient immediacy and reality to warrant the 
issuance of a declaratory judgment." National Basketball 
Ass'n v. SDC Basketball Club, 815 F.2d 562, 565 (9th Cir. 
1987) (citations omitted). The cases cited by the Council are 
inapposite. For example, this is not a situation where a non­
aggrieved government official is seeking first-time review in 
the Court of Appeals of a Benefits Review Board's decision 
regarding a third party's entitlement to statutory benefits,as 
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was the case in Dir. Office of Workers' Compensation Pro­
grams, DOL v. Newport News Shipbuilding and Dry Dock 
Co., 115 S. Ct. 1278, 1283-85 (1995). Instead, this situation 
is more akin to that presented in United States v. COM. of PA. 
Dept. 9f Envir. Resources, 923 F.2d 1071, 1074-75 (3rd Cir. 
1991). There, the State of Pennsylvania was proceeding in 
state court against the United States Navy seeking compliance 
with state environmental laws. The Navy raised sovereign 
immunity as a defense in the state action and simultaneously 
filed a declaratory judgment action in the district court. The 
issue on appeal was not whether the district court had jurisdic­
tion over the Navy's action, but whether it abused its discre­
tion by declining to exercise it. The Third Circuit held that the 
district court should have exercised jurisdiction under the 
Declaratory Judgment Act to resolve the dispute. Id. at 1079. 
Here too, in the context of an ongoing lawsuit and in the face 
of duplicative legal challenges brought in a different forum, 
the United States simply cross-claimed within the ongoing 
proceeding for a judgment affirming the defenses it would 
otherwise be forced to offer for a second time in the duplica­
tive action. 

[7] Nothing in the Act bars a federal agency from seeking 
declaratory relief. Instead, the question is whether the district 
court would have had jurisdiction to hear a coercive action 
brought by the declaratory judgment defendant. NBA, 815 
F.2d. at 566. The answer here is obviously yes. The Council 
has been a long time intervenor in the underlying action, vig­
orous in its opposition to the successive forest management 
plans. Although never dismissed from the action underlying 
these appeals, the Council nevertheless filed additional 
actions in the District of Columbia challenging the 1994 for-
est management plan. Thus, not only could the Council have 
filed a coercive action in the district court against the Secre­
taries of Agriculture and Interior, it actually did. 

·[8] Here, the distrrct court was presented with a substantial 
controversy arising under federal law between parties with 
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adverse interests surrounding a plan designed to bring some 
much needed coherence to the management of federal forests 
in the Pacific Northwest. This controversy presented concrete 
legal questions in the context of the federal defendants' real 
and reasonable apprehension that unless the. Council's claims 
were litigated within a single proceeding~ they faced the like­
lihood of confusion caused by differing judgments or, at least, 
the uncertainty and expense associated with proceeding later 
in another forum. In fact, both Judge Dwyer in the Western 
District of Washington and Judge Jackson in the District of 
Columbia specifically noted that the actions proceeding in 
both forums were substantially similar, and although unable 
to transfer venue in the cases arising from the Oregon dispute, 
Judge Jackson stayed proceedings in his court to "prevent"a 
duplicative waste of judicial resources and prevent the award 
of potentially inconsistent relief by' separate courts." SAS, 871 
F.Supp at 1288; Northwest Forest Resource Council v. 
Thomas, CV-94-1032 (TPJ) (D.C.C. June 30, 1994) (order 
transferring action to W.D. Wash.); Northwest Forest 
Resource Council v. Dombeck, cV-94-1031 (TPJ) (D.C.C. 
June 30, 19 ~4) (order staying proceedings) . 

(9] Because the resolution of the Council's claims against 
the federal defendants in a single action was both possible and 
desirable, the district court did not abuse its discretion by 
exercising jurisdiction to grant relief. We therefore affirm the 
judgment of the district court in the Council's appeal no. 95-
35215. 

AFFIRMED. 
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IN TEE UNITED STATES COURT OF APPEALS 
FOR ~HE N~NTH CIRCUIT 

No. 95-35052 

SEATTLE AUDUBON SOCIETY, et al., 

Plaintiffs, 

and 

NATIVE FOREST COUNCIL 

Plaintiff-Appellant 

v. 

JAMES LYONS, Asst. Secretary of Agriculture, et al., 

Defendants-Appellees, 

No. 95-35214 

SEATTLE AUDUBON SOCIETY, et al., 

Plaintiffs, 

and 

SAVE THE WEST, et al., 

Plaintiffs-Appellants 

v. 

JAMES LYONS, Asst. Secretary of Agriculture, et al., 

Defendants-Appellees, 
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No. 95-:35215 

SEATTLE AUDUBON SOCIETY, et al., 

Plo.intif£s 

v. 

JAMES LYONS, Asst. Cecreta:t;y u[ Agriculture, et al., 

Defendants-Appellees 

NORTHWEST FOREST RESOU.l{{.:.t!i COUNCIL, 

Defendant-Int.A~Tenor-Appellant. 

ON APP~AL FROM THE UNITED STATES DISTRrCT COURT 
FOR THE WESTERN DISTRICT OF WASHINGTON 

FEDERAL APPELLEES' RESPONSE ~o MOTION OF PLAINTIFFS' 
SEATTLE AUDUBON SOCIETY, ET AL. FOR 

LEAVE TO RESPOND TO ORDER 

Oral argument was heard in these appeals on December 4, 

1995. On November 28, 1995, the Court issued an o~der stating 

that" (tJhe parties are directed to address at oral argument the 

effect, if any, of recent legislation on these appeals." 

Accordingly, the parties at argument addressed, at some length, 

Pub. L. 104-19, usually referred to as the "Rescissions Act." 

On the day of argument, plaintiffs Seattle Audubon Society, 

et al., filed a Motion Por Leave To Respond To Order. The Motion 

requests that the Court "direct the parties to submit 

supplemental briefs * * * to address the effects of the 

Rescissions Act Rider on these appeals and to seek such relief 

with respect to the rider and these appeals (including, but not 
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- 3 -

limited to, a motion for a remand) as may be appropriate. II 

Motion at 6. 

The Court is in the best position to determine whether the 

parties adequately addressed the Rescissions Act at argument_ 

While we :believe that additional briefing is not necessary, we 

would be happy to provide whatever briefing the Court believes 

would be helpful. 

However, we object to Seattle Audubon Society seeking this 

relief, and in particular to its suggestion that it may seek a 

remand to the district court. In the district court, judgment 

was entered against all plaintiffs, including Seattle Audubon_ 

Three notices of appeal were tiled, but none was filed by Seattle 

Audubon or its associated plaintiffs. Nor hag Seattle Audubon 

participated in briefing, as an appellee or otherwise. Seattle 

Audubon accordingly may not ~t this juncture seek to become a 

party to these appeals, and in particular may not seek relief 

which would alter the. judgment entered against it by the district 

court. If In federal appellate practice, only a party who has 

formally requested review within the prescribed time may seek 

vacation or alteration of a judgment. II 9 Moore's Eedera,l 

Practice ~ 204.~1[2J at 4-51 (1995). "The general principle that 

a judgment will not be altered on appeal in favor of a party who 

did not appeal also applies to cases in which the interests of 

the party not appealing are aligned with those of the appellant_" 

~. ~ 204.11[4] at 4-63. Hence, even if it were otherwise 

appropriate for Seattle Audubon to seek to become a participant 
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in the appeals at this late date, ic plainly cannot seek vacation 

or remand of the judgment of the district courc. 

Respectfully submitted/ 

·DAVID C. SHILTON 
Attorney. DeJ:;!artment of Justioe 

Washington D.C. 2002~ 
( 202 ) 514 - 55 S.,Q 
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Apptllate Section 

From: 

To: 

Re: 

u.s. Department of JU3tioo 

Environment and Natural Resources Division 

Was/linglon. D.C. 20530 

December 7, 1995 

David Shilton 

Owl team 

Report on oral drgument in Seattle Audubon Soc., et al. 
v. Lyons, 9th Cir. Nos. 95~35052, et seq. 

The oral argument took place on December 4, 1995, in San 
Francisco. Wells Burgess accompanied me, and Robert Simmons from 
the Department of Agriculture Regional Counsel's office was also 
present. Judge Schroeder led the questioning, with Judge Goodwin 
only asking two questions. Judge pregerson did not ask 
questions. At the outset, Judge Schroeder noted that the panel 
was particularly interested in hearing about "recent 
legislation, I, and asked if counsel had received the Court's Nov. 
28 order asking for argument on this subject. She also noted an 
interest in the Sweet Home issue. 

The appellants each were allotted ten minutes. Steve 
TrueCt, for Native Forest Council, went first, and focussed 
almost exclusively on the Rescissions Act. Wells and I concurred 
that his argument was hard to follow, and it did not appear that 
the Court was having any easier time than we were. It seemed as 
if Truett's argument was that Congress could not constitutionally 
bar injunctive relief in this case without violating the 
separation of powers. He discussed the Supreme court decisions 
in Klein and Plaut v. SQendthrift Farms at some length. Judge 
Schroeder noted that the panel was well aware of those cases 
(this was the same panel that decided RobertsoB, which was 
reversed by the Supreme Court). Truett'S bottom line, 
apparently, is that the panel is free to enter an injunction 
against all timber sales in the area if it decides to remand the 
case. Truett also maintained (consistent with our position) that 
the Rescissions Act did noc affect the ROD, and did not moot any 
challenge to the ROD. Truett ran out of time before he could 
make any substantive points about why the ROD should be 
invalidated. 

Peggy Hennessy for Fore5t Conservation council and Save the 
West focussed primarily On the issue of whether the FSBIS should 
have considered a no-harvest alternative. Judge Schroeder 
pressed her on whether such an alternative would be consistent 
with statutory directives requiring Multiple Use - Sustained 
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Yield management, but otherwise the panel did not Seem greatly 
interested in this point. 

Mark Rutzick, for Northwest Forest Resource Council, did not 
mention the Rescissions Act, and the panel did not question him 
about it. He focussed entirely on the government's alleged lack 
of authority to file a claim for declaratory judgment to get the 
validity of an agency action resolved. In a series of questions, 
Judge Schroeder stressed that the government was only trying to 
get NFRC's claims resolved. Judge Goodwin asked whether the 
Executive Branch's authority to see that the laws were faithfully 
executed wasn't sufficient authority to bring the cross-claim. 
Judge Schroeder asked whether NFRC wasn't in fact already a party 
to the case before Dwyer, and after some hemming, Rutzick 
conceded that it was. Rutzick also made clear that NFRC intended 
to proceed with its action against the BLM as soon as the stay in 
that case is lifted. 

I was able to make my introductory points without 
interruption regarding what a massive effort this was, how it 
responded to the legal deficiencies identified by the Ninth 
Circuit in earlier plans, how it was an adaptive plan with 
procedures for dealing with new circumstances, how Judge Dwyer 
had rejected all challenges of both industry and environmental 
groups, etc. On the Rescissions Act, Judge Schroeder said she 
had difficulty with the language of sub5ection (d) pertaining to 
injunctions, particularly the language "notwithstandi.ng any 
decision, restraining order, or injunction issued by a United 
States court before the date of the enactment of this section." 
I noted that the Act had a number of provisions where the 
drafting presented difficult interpretation issues, that this 
particular phrase didn't have any effect here, and that the more 
relevant language was in subsections (f) and (i), which 
prospectively bar challenges or injunctions against Option 9 
timber sales based on the environmental statutes at issue in this 
case. I was able to describe the other relevant parts of the Act 
without interruption, and also make our points regarding why the 
Act did not undercut the ROD and did not undercut Judge Dwyer's 
decision. I mentioned again that the ROD provides an adaptive 
process for taking account of new circumstances like this and 
noted in a general way that the agencies were taking a look at 
the effects of timber sales required by the Act. Having said 
that, I felt it necessary to mention the restriction on amending 
the plan in subsection (1), but noted our position that this only 
applied for the period of time during which the Act is in effect. 
I also mentioned the NFRC v. Glickman litigation and the pending 
appeal to be argued the second week of January, but could not 
tell how inter~sted the judgee might be in grabbing that case. 
[My guess is that these three judges had to take time from their 
normally-assigned cases to take on this appeal as a special 
assignment, and that they are unlikely to want to further burden 
themselves with Rescissions Act cases.] 
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The panel did not appear to have problems with our position 
on the adequacy of the alternatives discussed in the EIS, and the 
unreasonableness of a no-harvest alternative. On the Sweet Home 
point, I was able to make the point that Judge Dwyer had 
commended our discussion of cumulative impacts from timber 
harvesting on non-federal lands, and that his ruling that Sweet 
Home did not undercut the ROD was vindicated by the Supreme Court 
reversal. Judge Schroeder was interested in what would have 
happened if Justice O'Connor's concurrence had prevailed. 
[0' Connor opine'd that the FWS taking regulation was facially 
valid, but Palil~ was incorrectly decided because of the lack of 
proximate causation between the act and death or injury to a 
species.] I replied that the agencies would then have had to 
consider whether the assumptions of the plan were still valid, 
~nd repeated the points about the adaptive nature of the plan. 

Judge Goodwin asked about the 80% viability level m9ntioned 
by Judge Dwyer, and asked whether the regulation would have been 
satisfied by a finding ot 20%, and whether there was any 
precedent on this subject. In response, I tri~d to make a number 
of points: that the outcome probability results of the panels 
were a unique response to the enormous task that confronted the 
agencies here, ,and not a required methodology; that there was 
accordingly no other cases considering this methodology; that 
neither the regulation nor the statute requires a showing of a 
certain percentage chance of viability, but that the panels' 80~ 
probability of Outcome A findings did lend support to the 
ultimate conclusion that the amount and distribution of habitat 
under the strategy was adequate to maintain viable populations. 
1 said that the only real precedent on this was Judge Dwyer's 
previous ruling that we could not intentionally plan to eradicate 
a species, but thac Judge Dwyer had found that we had complied 
with this requirement. 

On rebuttal, Peggy Hennessy asked for supplemental briefing 
on the Rescissions Act pOint. She also said that the Act 
prevented the agencies £~om assessing the effect of sales 
required by the Act, but did not elaborate. RutzicK's rebuttal 
again focussed on the lack of statutory authority for the 
government's declaratory judgment claim. Steve Truett's rebuttal 
took a swipe at NFRC's "forum shopping" and briefly restated the 
probability-based argument in NFC's brief that the ROD will lead 
to the extirpation of species. 

Shortly before argument, the Clerk handed us Seattle Audubon 
Society's Motion for Leave to Re~pond to Order, which seeks an 
opportunity to brief the effect of the Rescissions Act. I will 
shortly be sending around a proposed response to that motion. 

The Court said it would take under advisement the request 
for supplemental briefing regarding the Rescissions Act. [I 
couldn't tell whether they were referring to Peggy Hennessy's 

I4J 004 
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oral request Or Seattle Audubon's motion.] The Court gave no 
indication how quickly it might rule on the merits. 
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APPELLATE SECTION 
WASHINGTON, D.C. 20530 

FAX NUMBER (202) 514-4240 
VOICE (202) 514-2757 

December 5, 1995 

Al FerIa for David Shilton 

Seattle Audubon Soc., et al. v. Lyons, et al. (9th 
Cir No. 95-35052, et seq.) 

David Gayer 
Tim Obst 

Mike Gippert 
Karen Mouritsen 
Tom Lee 
Tom Tuchman 
Roger Nesbit 
Lois Schiffer 
Peter Coppelman 
Ted Boling 
Wells Burgess 
Jean Williams 
Chris Nolan 

Ruth Saunders 
Nancy Hayes 
Elena Kagan 
Dinah Bear 
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(202) 690-2730 
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(503) 727-1117 
(503 ) 326-6254 
(503 ) 23~-2~66 

305-0429 
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395-4941 

208-5242 
456-1647 
456-0753 

Attached is a motion filed by SCLDF seeking leave 
to respond to the court's November 28, 1995 
request to the parties to address the impact at 
recent legislation on the appeal. 

Dave is out of the office (he has an oral argument 
today in Seattle) I and will coordinate the 
govern~ent/s response, if anYt upon his retur.n on 
'Ihursday. 

Al Ferlo 
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95-35215 

SAS' Motion for Leave to'Respond 
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VNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 

Nos. 95-35052, 95-35214, 95-35215 

I'UUUU1J 

SEATTLE AUDUBON SOCIETY, et al., 

Plaintifts-Appellees, 

v. 

JAMES R. MOSELEY, in his orficial capacity as 
Assi~tant See~$~a~y of Aqricul~ure, 

Oefendant, 

and 

WASHINGTON CONTRACT LOGGERS ASSOCIATION, et al., 

De£endan~-Xntervenor£, 

v. 

NORTHWEST FOREST RESOURCE COUNCIL, 

Def endan't - InterV'enor-

ON APPEAL FROM THE UNITED STATES OISTRIC~ COURT 
FOR THE WESTERN DISTRICT OF WASH!NGTON 

civil No. 92-00479-WLD 

MOTION FOR LEAVE TO RESPOND TO ORDER 

TODD D. TRUE 
PATTI A. GOLDMAN 
Sierra Club Legal Defense Fund 
705 Second Avenue, suite 203 
Seattle, Washington 9S104-171~ 
(206) 343-7340 

Attorneys for Plaintifrs-Appellees 
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Plaintiffs-appellants, seattle Audubon Society I et ~ 

CIfSAS tl ), hereby move for l~a.ve. to respond in \Yriting Within 

thirty (30) days to the Court's Order of NQvemb~r 28. 1995, which 

st~tes in relevant part: 

The parties are di~ected to address at oralargunent the 
effect, if any, of recent legisla"cion on these appea~s. 

order of NOvember 28, 1995. 

INTROOlJC'I'ION 

5AS seeks an opportunity to respond in w~itin9 to th0 

court's Order because, as explained below, it raises important 

issue~ regarding the effect of section 2001 of the FY 1~95 

Emergency Supplemental Appropriations for DisastQr Relief and 

Rescissions Act, pub. L. No. 104-19 (July 27, 1995) (the 

"Rescissions Act Rider"), on these consolidated appeals_ 'rhese 

issu~s are too complex and significant to be fully addressed at 

oral argument. Moreover, many of the SAS plaintiffs (and 

detendant-interveno.-~ppell~nt Northweet ForQst Resources council 

as well as the £ederal defendant-appell~QS) are currently 

involved in a series of lawsuits over the scope and meaning of 

the Rescissions Act Rider in this Court and in the district 

courts in Oregon ~nd W~shington. This liti9ation could have a 

direct bearing on t.hese ,appeals. 

Accordingly, supple~ental' briefin~ fro~ SAS -- and the other 

parties to these appeals -- is hoth necessary and important to a 

full and fair determination of the issues rai~ed by the cour~'s 

Order. 

MOT~ON FOR LEAVE TO RESPOND TO ORDER 
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DISCUSSION 

Briefly, the Rescissions Act Rider, a copy of which ~s 

a~~achod to this brief a~ E~ibit At addresses the President's 

Northwest Forest Plan, the Subject or these appeals, both 

directly and indir~o~ly in at least the following ways: 

1. Subsection 2001(d) of th~ rider states in part: 

Not'(.1i.ths-eand.ing a.ny o~h~r prcnl'i~i~n of law (inoluding- a law 
under the authority of which any judicial order u\ay be 
outstanding on Q~ after th~ date of enactment of this Act), 
tne 5ec~etary Gon~erned ~hQl~ expedi~iou~~y prepa~$, Q££er r 

and award timber sale cont~ae~s on Federal lands described 
in the I'Record of Decision for Amendments to Forest Service 
and Bureau of Lana Management Planning Documents Within the 
Range of the Northern Spotted owl," signed by the secretary 
of Interior and the S~oretary of Aqricultura on April 13, 
1994. The Secretary concerne~ may conduct timber sales 
under this subsection notwithstanQin9 any deciSion, 
restrainlng Or.-dar, or injunctiQn iss~ed. by a Unitsd S1:.ates 
court before the date of enactment of this section. 

This provision addresses directly the Record ot Decision ("ROD") 

at issue in these appeals. 

Its effects, if any, on the ROD are subject to considerable 

controversy. On the one hand, the government has tax~n the 

position that this language does not aff~dt its ability to 

implement the ROD. On the other hand , in supplemental 

proceedings in seattle Audubon Society v. gVans, No. C89-160WD 

(W.D. Wash.), counsel for the Northwest Forest Resources Council 

has taken the position that: 

congress wa~ extremely careful and precise in not directing 
or endorsin9 option 9. What they have don~ in section D is 
to allow timher sa~es to go forward in the Option 9 region, 
notwiths~andin9 any other law. But therm i~ no dir~ction 
tbat sales must co~ply with Option 9. 

SAS v. ~vans, NO ea9-150WD, Transcript of He~riny, Novembe~ ~, 

1995. No court has yet issued a decision that interprets the 

MOTION FOR LEAVE TO RESPOND To ORDER - 2 -
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soope and application of subsection 2001(d) of the rider to this 

or any oth~r case. 

The language of subsection 2001(d) is relatively 

straightforward. It does not appear to compel any particular 

~imb~r sale or any particular vOlume of SUCh sales. ~t ~oes not 

appear to have any direct legal effect on the Record of Decision 

at issue here. NQ~ does it appear to affect thjs Court's ability 

to issue any ruling in these appeals that may be appropriate, 

inelucting injunctive relief. Nonetheless, the Court $hould allow 

the parties to these appeals to address in written briefs this 

Qn~ otbe~ intgr-related subsections of the Rescis3ions Act Rider 

before determining how, if at all, the rider affects these 

appealS. 

2. subsection 2001(f) of the r~der addresses judicial 

revj.ew of individual timber sales "conducted undel;" sUbsection 

(d)" of the ridert quoted above. The soope a.nd e.ffect of th.is 

provision on two tim~e~ sales offered under thQ ROD is currently 

at issue in Oregon Natural Resources Co'ltDci 1 V. 'l'nomas I No. 95-

6272-80 (0. Ore. 1995). One of ~he SAS plaintiffs in this Qasa 

is a party to ONNe V.~TDomas. The district court held a hearing 

on the merits of this case on November ~S, 1995. A core issue in 

\ 

that case is the extent to which the govern~ent may be required 

t:.o oompl.y with tl'1c!:! ROD. an i.s:s:ue that could have gl:'eat impact on 

these appea~s. The Court should allow the parties an opportunity 

to addrQ~s the potential eff~cts Of this subsection of the rider 

on these appeals as well. 

MOTION FOR LEAVE TO RESPOND TO ORDER - 3 -
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3. Subsection 2001(k) of thQ riaer provides in part: 

(1) Notwi~hstanding any other provision or law, within 
45 days after the date of enactment of this Act, the 
sQcretary concarned Shall act'. to ;Jward. re lease and permit 
to be co~pleted in fiscal years ~9~5 and 1996, ~ith no 
change in oriqinally advertised terms, volumes, and bid 
prices, all timber sale cont~acts offered Or awarded before 
that date in any unit o~ the National Forest System or 
dis~rict of the Bur~au of Land Management subject to section 
318 of Public Law 101-121 (103 Stat. 745). The return of 
the bid bond of the high bidder shall not alter the 
re5ponsibility of the $~~rp.tary concerned to comply with 
this paraQ'raph. 

(2) NO sale ~nit shall Qe released Or oompleted und~r 
this subsection if any thre~tened or endahgered bird spooies 
is known to be nesting within the acreage that is the 
subject of the sale unit. 

The interpretation and scope of these subseotions of the rider 

are at issue in Northw~~t F.orest Resources Council v. Glickman, 

No. 95-6244 CD.Ore. SQpt. 13, lQ9S), appeal pending, Ninth Cir. 

No. 95-36036, PilchuOk A~qypon Society v. Glickman, No. 95-6J64-

'lie (t'l. Ora.), and in motions to enforee or modify prior court 

orders in' Smith v. Forg~t Service, 33 F.3d 1072 (9th cir. 

1995) (on r~mand to the district court). and SeattJ e lmdubon 

Society v. Evans, No. C89-1GOWD (W.D. WaSh.). 

The district court in NFRC v. Glickman already has 

interpretea this subsection of the rider to apply to t1mner sale 

contracts offered or awarded after the ~ffective date o! section 

318, although tbls ruling 1s on an expe(Ute~ appe~l ana schedulea 

for hearing by this Court on Janua~y 8, 1995. Further 

proceedings in the district court in Oregon are pending to 

determine the application of this subsection of the rider: (a) to 

timber sales orrered 'Unde.r Seotion 316 \;.het provide cssen'l:.ial. 

habitat for the threatened marbled murrelet (hearing held 

MOTION FO~ LEAVE TO RESPOND TO ORDER - 4 -
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November 7, 1995, no rUling issued); (b) to certain previously 

enjoined timber sales offered both under and outside Section 318 

(hearin~ G¢t for Deco~ber 12/ 1995); (e) to timber sale~ that 

were cancelled prior to the enactment of the rider; and. (d) to 

timber sales offered berore october, 1990, when Section 318 was 

enacted. The decisions on these matters may directly implicate 

the~e appeals bYl among othQr thin9s, requiring the government to 

proceed with timber sales that conflict with the standards and 
e 

9uidel~ne5 of the ROD ~nd fundaroent~lly ~lter the ~a~es for the 

district court1s ruling in this case. For this additional 

reason, tbe Cour~ shou~d a~~ow the pRrtles to file supplemental 

hriefs to address the effects of ~he Rescissions Aot Rider on 

these appeals. 

par~; 

4. Finally, subsection 2001(1) of the rider ~rovides tn 

CQmplianoe with this section 5hall not require or permit any 
administrative action, including rcvi~ions, am~~dment, 
consQltation, supplementation, or other action, in or for 
any land management plah, standard, guid~line, policy, 
regional guide, or multiforest plan because Of 
implementation or impacts, site-specific or cumulative, of 
activ~tie~ authorized or TRquired by this section • • • • 

This provision appears to affect the 9overnment's ability to take 

at least oertain aotions in response to implementation of the 

Rescissions Act Rider. Because this provision alSO may affect 

~hQ~Q appea~~r it i~ an additional reason the Court ahQuld order 

supple~ental briefing in these appeals on the Rescissiohs Act 

Rider. 

MOTION FOR LEAVE TO RESPOND TO ORDER - 5 -
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CONCLUSION 

Because the interaction between these appeals and several 

provl~ions of thG RGScissions Act Rider is l~k~ly to be both 

complex and significant -- and may require remand of these 

appeals to the district court for further proceedings SAS 

respectfully requests the Court to direct the ~arties to submit 

SUpp19mQntal briefs of up to 30 pages within 30 ~ay$ to address 

the effects of the Rescissions Act Rider On these appeals and to 

seek such relier with respect to the rider and these appeals 

(including, but not limited to, a motion for a remand) as may be 

appropriate. 

DATED: 

4561UDIS}l.. MTN 

This 4th day of Oecember, 1995. 

Respectrully 

TODD . TRU 
PATTI A. GO 
Sierr~ club Legal Defense Fun~ 
705 Second Avenue, suite 203 
Se~ttle, Washington 9S104-~71l 
(206) 343-7340 

Attorneys for Plaintiffs-Appellees 

MOTION FOR LE~VE TO RESPOND TO ORDER - 6 -
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PUBLlO LAW l04-19--JUl.Y 271 1995 

TlTU U-Gm-.'lm.A1 PROVlSIONS 

E1tmllGENC! BAi.VAGE TIMMla SAL'E nOORAl{ 

BEo. 9001. (a) DEr.lNlTl()NS.-For p~ee 1)FUUe eeeUon; . 
(1) The iem1 ·'a.mn-oprla 1e comrnitteM or Ccngresa" means 

tho Commi.tl&& ()Q ResollW;U. tbll Ccmlrlttee on.AgrlcuU.\ll's. 
and the O()ll!)l1li;\tte on Ap.PtOF,iatima of the HOU9& of Rep­
~Bsml.tatiyes atl.d the CoUllntttea on Ene:tf:}' IIoXId R!l.tu-ral 
RBI!.O\llCe9, tho CMlmitt.e QIl .Agrl¢UltllI~, Nukitl.on, aAd li'Ol'­
f6';ry. BnU C'lU Q)1lml~Uea on AppropriaUom~ of tho SlInllle. 

PUBIJO LAW 104-19-JOLY FPI 1995 leD STAT. 2U 

, 

J 
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IS STAT. 2.42 PUBLtCLA\Y !()4-1s-J11LY 27,1996 

soU,snd tJte ~ffset, if any. M tluaatened Gr ende.'lgereO 
~ec\es, and to tha e:xtent tn~ SeCl4tny <:o1'lt&l'lled, at hill 
S~t d15c:t~0ll. 1:onsldeTll appropriate and feB,9ibl~~ be con· 
8lslant Wllh BJly sl811darOs and guM,eJlnc!J ullm tru) man· 
Dgl!m.ent plans applicable to !;he :tl'at7~1 Forest or B1U'eau 
of Land ~anafeme.nt District on wbith th& S'lIlvage timbe~ 
!laiec,c~. 

(B) USE or lOOS'IINO MATl!:HMlS-Jn lieL\ of preparing ---- ._._._~:~.d~~ ~;rc~~ar;~~~iftl}p'tT~~J.i~Stl~ 
Nationa] En.vilOll.R.entalPoUcy M of ll}GS (42 US.C. 4321 
at seq.) before the date of the ensgtment of tlUs.J.t;t a 
b~ologieal evaIuathn written eefore lIuch dabJ or infor~ll­
t.i.Gll aolleeLe.d for sueh eo dotument or evaluatiDn if tb.& 
document, e""81u~tio~ err iuI(lI'll1Jlt.ion applielJ to the Fade.rd 
lmldll CfJI'ered by tbe proposid sale. 

(0) Sca>.Il: AN!) OON'Nm'.-The scopa and content of 
!:he dDl:IJlllentatiM and information p'h3pared. cGnstdl!ted 
end l'eliell an Wldf~ iliis paragraph is at the &Ole di9"..retion 
of the SIl~letaT1 i:GD.1:4rneil. . 
(a) BEPOJUWG Jl.E;quJRE:<lBN78.r-Not h~ then August SD 

1991i, tJ:e Sel:ratarY coneem.ed shan lIubmi!: Ii re.pcrt to t"h~ 
Bp}IIGjlTlAte allllmlttees Df Congl'C56 ~n tlJ~ &TfllIlamcnt&~lon Il.f 
thi& seetiOD: lhe '!"e.p{)rt eshall lJe updat~ and Je9u!mtif.ted to 
the appr(J~b ~lhBB ~rCoJiST~~ aver:! aU: )1)~nth$ tha:e. 
ater untn tllil Cbrnpletioll. c;fall satvage timber ~aIelll c.oc.duehd 
tnule:r subsection {b}. Each rapod shill wntatn the following: 

(A) '.I'.ha Y1I1Wlle of salvage timher eaIeI sold e..do hw­
vaslwJ as or the date of the report. ffJr 2ach l-latillnal 
FOrEst BIld each. di!trict of the BUTilaU of Land &ana~ 
meat. 

n3) Th1) gvanatJe salvage volllDle e(muJned :n fllclJ 
Nationell1oreAt aDO each ciialricl: of the Bltteau af Led 
ManaE.ernrnt. 

(C) Aplan HIld Bi:"heduldcr nn e:mADted salvage umbel 
~ale program for ~ecll.l y4:flIiI 11195. lUthi. and 1991 usu.g 
the aut.llol"i(y prm"lded by 1lis w:UOlt far ulvaga limber 
s:a1ell. 

~D) A ~e3cription of e:«Il1eeded l'esourus and pmlon­
nel. mc1udiDg pSl"Ulnnel TtElltSignmellt&, required. to condnnt 
an mh~:i salvage timbeT Bale )lrognm ihr-ouSh fise91 
year l.i397. 

(E) A. ~t:atemellt d' the intentlons of the Swetary 
~n(em:.a. :-"'itb.:eJlpee~ ~I"J the ee.lvage Umber sale ~GluDl9 
Jenls 5jlW1iell in tb.e)OU\.t e:lplana\.ory atatement of man~ 
.agers accompanying the eanf&r9l\C-e repDrt on R.R. 1158. 
House Report 104-124. 
(3) ADVANc&~El-.'! 00 SALnS AU'l'HOJUZED.-'1'1le ,S'cretary 

conce:rn.ed may hegin' Ee.lvsg~ timber sala& ll."1d61' ~"bt;llctl.Dn 
(b) intendltd for ~ subse(luent fiscal year before ~ start of 
Nell. ii"lI4:al )I1la-:" if tall Sacre\;»y concem.ed ds~elmU\E5 tllat 
perfomama fir av..cl1 lalY~g2 :lmber lalu wlU not iutenue 
With salvage timbe.r aalell lntended for a ~dinl: uc:al yeDl'. 

(4) DJOl9Jo»6.-'l'hg See:ra~ (:Gncamed r.hall design and 
1Ie'l81lt ~e :lP~; lalvag& timbsr Jll!!ea to b! offBt'e!1 undet 
~bud;ion (b) on the basie of fua atnal~ls mntamel1 In'the 
d~unu:al; ~ do ..... sneam prepared pmm.um.t to parotgl'"llPh (l} 
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. . 
to acbieve, to the ma:ximum Bxtent l&asibte. A salvage tirnbl!r 
1liiIe volume le\'lll aoove the program JtTrel. 

(6) SALu PIlEPAllA~ION_ 
CAl USE OR J\VAIfAllJ.:; A1n'l!ClRI'!tEs.-The SSCTetruy 

concerned Ilhtill make llsa (Jf all n.\'.dlable luth(rrity, illClu4· 
ing- tile e!llplayrn9nt IIi rriv~t9 contractuB aneT the n;se 
of expedltecl tire ~D'Q"ai:lio.g p[OOl.dure5, ta prepare ar.~ 
acl~rtise 9alv9g:a limber sales Under subsection tb1 

(B) ~lO,s,-T1e prapll.ttl.ti4n, solidtation, and 
..... • - .. _. -'" . -awJll"d''Of-salvag-a-timber -:salea··c.'lder-subtlact.ion·(b)-Qhc.n· ... 

beillCemFt~ 
(il tba ~ujr8l!"\1mb of tha CompelUillll In 

COlltrac.ting I\d; (41 U.S.c. 258 ~~ seq.) 8!\il the 
imple:nentiDg regnla:inns In the Fl;de-ral· A¢quisiti(ll1 
Rligulat.ian j~l1ad pUlSUant to section !Ui{c) I"Jfih.e OffiCiI 
of Fed~a1 PlQDUJ'OM'nt Folby Act eU U.S.C. 421(c)} 
and IIDY aeps.l1mental acqniilitian regulatlOl'lBj IUld 

j 

I' 
t 

(ill the noticil and publicdioct reqllirements in SIiC­
tiOll 16 of BUc:b ht (41 U.s_a. US) ~a ate) c£' the 
Sm.all Business Ac::. (15 11.S.C. -631{e)) enti t.'se 
imp!em.entizlg regutaUone ill th~ Fdoral A1:qW,\He>n 
Regulations 1ll\d any departlllenul acq1li.sition regula.­
tiOWt. 
(0) lNCEN1'M l'AYMBNT ROOJP)F;N'l'cl; RElP08'l'.-'Tho 

pnm.l:iane. of section a [dRl) of the Federal \Vortr~ 
&3tru.cturing A~ of 19D!I (Public UlW lO:J....22B; 5 U.S.C. 
5597 :nob) sball not appl)' to 1l"Ql! funner empTO)'u ~l the 
Setretu, <:ontetnad who rer:eiveo a voluntary sepuation 
iJ1.centive payment a1Jthorlnd by suc1\ Act ar.d ~C&p18 
elllploYJre!lt pll'I!UWlt 'to this puagrapJt, Tng J)irecWr IIf 
the O.nhe of Per~onnel l1tanagenHrnt .and the SlICIlJtary 
c(JDremed shall provide B SUl1UJlU1 repQrl; to the tppro­
pL'iate e-omrnRtees of Congress. tile Committee 4lb. Gwern· 
D\eat 'Re[onn anf Ove.roiEht Qr tl1e HO\l~e Qf RepreaentQ~ 
tive-s. and. the C~mmittee. on ~nunental AffaIrs of tl1e 
Senate regarding the numbe-t of incentiv6 payment roeipi· 
6..'11:0 who were l"fhirBd~ ih&l' Wm!! of Teemp1~ent. bir 
j~b chlFelJicatlOO!l, ana. an explanation. in the judtment 
of the agencie8 inwlved of hot ... such reemployment wftfuut 
r~l!ilt of ilia incentive payments recewed ia con~lstent 
wdh thaoriglMl -WAlvet" proviMOl1B of INCh. Aj)t. 'lhill rG~rt 
elull not be blndllcte.d in a mann..ar thAt would delBY ~c 
nhirin{;" of illy iGlDlir &ll1pioyee3 undal this pU·tlR"Ap/l. 
or !l1'&Ct tfle n~al to~de:nl;izim"y of' Fedmll etnpl~yte9. 
(6) COS'1 CONS11lERA'llOHs.-SalvagB titnbel'"-ae.las ·ilnW·· 

talum pursuant to tAb lIec:.tki.n s.hsll not b~ lll"aeludeti bfC3U118. 
the c~ of 6ath RI:livitie9 Bl'6 likely to exceed the N't"Bl1ll81 
derlwd fi:mn.sllch !I.clly.ith,l>. 

(1J Bmc;r or &\LYME ~.-Tb~ StQ'ctfol',)' ~nCl!m.ed 
sba1111(1t EUliutute aahage timber SItes ccndueted mder sub­
IlIlcti4lll (b) 1"o~ planned I1Iln-eaJvege timblllT aalell. 
. {8} Re1i'CIIIBSl''\'l':ON or SALVAGE !JIM8ER SA1,!l: PARlZL!.­

"l'h& SeCl"6~ ooneem.ed shall pl~ M.d i.mplem2nr. nfDrlut.a\ion 
d. es.eb puce! ~iand harvesr:ed under a S8Na{l8 l;imber &ale 
CQJld-,u:t.ed w.d.ol" euruectloD (b) 8.1 .,xpe~u~l,y SJ plISBlble 
after compld:ilm Gf tLe laarveat on.the pu:cel. bUt in no ea.IQ 
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later than an,}' appHcllbls restochlx:lg periotl reQ.uired by law 
orraitdaUon. '. au .BF-i'BCl' ON JUl)ICIAl. DEClSIOi'ls.-"7hfl Secret!u), eon­
amed ma.y candw:t 8elVQ~ timbar sales und~r subs~on (b) 
notwithalmding any di!ci9lUll, n!llraining ordlrr, or iujun.cnOll 
isguM by B United Sta~s c~urt beCa1'8 t:16 data of the enactment 
of tAie EetUon. 
(d) DlR&cnONTo COll9'1.l'I'B TJUa~RSJ.LES oNLANos COWREtl 

.. -BT -QJll'JON. 9.-Nflhmhstalld.iDg. any .. .o.tluI.rJa:w.'!i.IJ~J.P..!U!lIUl}fl.1'Y . 
un.der thE rulihorilJl of whJth etty judicial order )]lay be Ilutstanwng 
on rrr alrer the aate of eJl8ctmeht Df tbis Act}, thll S2Ct'etaly con­
cemed Jha'll ~~lt1ously prepllrll, offer~ 11l1Q. aYJlIld timber :We 
c::onirllcm ()l\ Yeclersl land:! desrribad in ilia ".Record rj/ Declelon 
for :bnendmeots iG FOTeB~ SarvicQ and 'Buroau tlfLznd Management:. 
Plannin~ DOC\lJ1ltnttl Witlrln llit R!!Dg'b <Jft.no NorthErn ,sIJOtl:ed 
Owf'. mgned by tt.ll Secretary of the I:nterlcr and tht SfCretary 
of ~tllre an Ap.ril IS, 1994. The Sec:rdary tcneerntd lIIay 
cm1dua timber .saJ.es undar thia mbs&eHOl'.l notWithsbondlng any 
d~:sjO'n, T'e$t!1rlnin~ ~. or injunc:Uon iB.!lued by a Um red State) 
ccu-:t before the da fe af the eaactroent iii this settbn. The iaauilncs 
of llUy ngulation PU1SUIU1t. tD section d(a) of the Endangered Spede3 
Act ()f 1~7S {16 TJ.s .C. 15SS(d)) i:o u:.e IX' redllc9 rostriwnns on 
n!>n-Federa! Imds witIrln :be TUlg1l nr t}1.6 norlhem. tIJ'loUed owl 
I>haU be deem eli to 5atiatr the r~::J.uirementa of se~tion l02(2j(C) 
Dt llie National Bnvironmstltal Policy J..rf,. of 19!19 (42 V.S.C. 
4332(2)(0)), giver. the ena1yJsi3 iJ1cluded in the FineL1 Supplemental 
Impaet StBtemet:l (In the Management c1' the &bit.at for Late 
SuCl:enional and OM G:-(l\~h Forest Related Slleeies Wit:'tin thB 
R8lIge of dra NIlrlhEn) Spotted Ow], prepared boY tha Secretary 
(If AgrltuJtutB and the Se:ratalY of tlil: fut-mor in 1994, which 
ie. Ilr ma)' be,.i:aC:QJ']lOrated by reft.l1!nCf: in the admintstrntlva Teoord 
of t!O.y web rr:pJ1atiDIl. 'lb~ iGsu~neo of any 811i:lJ. l'.egul ntion pursu· 
ant tn section 4(d) Qf the ED.dang~red Bp~cie3 Ac~ of :~7S (15 
U.S.C. Hi3a{d)} IIh!ill not reClulJe th.e prepa"Catlon of an E:n\iron­
mantal impa<x atalment llnder secl.ian l02(2J{C) (If ttB Nati~n.Bl 
En"ironmenulFolicy Act 01 J.9S9{ 42 U.S.Co 4aS2(2)(C». . 

{e) AD.MlNfSmA'i'IV£ Rtw!E'I.'1.-Slklvage timher iSSleB conducted 
Ullde.r suosecli9Il. {b). limbe- sales c~mluc:ted under 6ubsectian Cd). 
ant! any decision or tb.e E.ecratary conmnm in wnnecticn wit:.l 
8udl saleG •• hall J10t. be Gl.lbje.ci: to ac.minialutNe review, 

(f) lUDlOw... REVIew.-
m I'LACE. J.N'D rom or I!1LmO.-J.. salvage h:m1rer !latll 

. til be HJI1d~ under subsettion (b;, and a timbar &ala 10 
be conducted elder rrobsedion (d)~.&ha1J be 8Ilbject to judicial 
review OJllY ilL tl:.e United States (ilitrlcl; court for .tho distrid 
in wllith the alTeclaci Federal hmds are lQca~d. Any cl1alleng-a 
to such sala JOust ~ :iikd .in. 8uch diltIM ~url v.iChill l~ 
c1a1'8 e.ttu th& dtte of initial adyertls~1U'i!Dt e1 tho challengm 
salll_ 'I'lUi S~~ret.lr.f COD..C!Bt11I!d mS3 nal; agres to, anf a <:oUr!; 
may net ,gnnto ~ wahoar oftheT.,qulrem&DCs 0{ thi~ parag:rapn. 
. (2) £~FECr 07 1!1Lt.'fO ON' AGB1W" A01jOtl.-F'Dr 46 ~ye 
after the d.a te of th6 filing of a ehillenre to a. salv8fle timbu 
eale to h etIJIAllCt.ei Ultd9r lIubsul:ian (b) or a Umber sale 
to b~ O):J)dacte.:3 under. IILlbse.c!ion (d), tlp 8ec:rfJtEliy concemed 
shall taka noae\bn to 6\\'ard tAe dlallenged: sale. 

(8) PRoalB!TIOW 0lI' :ru:9'l'llAItUNO ORDEl8, PRELlMlNimY 
rN.JUNC1'lON8, IIlfD llBJ.,lRlJ PENnIND lUMEW.-4ITo l"81!.i:ra.tmlng 

./ 
I 
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order, preliminmy ilUWl~n. cr f.wncliCIL pending BJ)1!EU 
sbalHe l!aood by any com ortlu~ United .stales wiUll8.3PB(~ 
to any decil!ion to pt'apare, :adverf.fse, afi'er, aWf!l'd~ Dr ~~ta 
a slllvage timber lahJ P.W'3uant tG sulJ~ction (b) at fI\lY dec.i:l'.GII 
to prepan, fuivertislt, offer, awsrd. or opera.te 8 timher aale 
Jlllt8\:ant t:tJ subsectiOli. (d). Eectio.'l 705 of tii1u 6. Unlt&a Stll~B 
Cod.1} Ilhllll not Ql'IPlyto any challmll~to su4 B s ala-. Ih rl' 

\4) &.rANoAllDm- iUMEW.-T'nfl c.mrlB a,alUl~ve ~ ~ ~t}' 
W ~ ... I!.liJJ nprnMtrotly' order modification oJ: or voLd :an lfidwid· .. _. -uat "'~alv: tL~' talii -U '.i~lll·-a~t:eiTi1liitd· . lira 'fb'11~Y -of" <.. . 
full xecorT tlu1t tlls decision ttl prepMe" £l!Wertist, iller. awa;d. 
or operate such s&le "'Sf. 8l'll1l.rat>y mn c-apnciooa or QthBn\'Uc 
not in atoordance with 8[lplicable law (olliar than ilion. 1ewe 
Bpec:ified in subsecUoo CO). . 

(5) TJlili) MR DECISlOt-J.-Civil aclicms filad Utl~2r this 1I.L1b­
saman' shall be ass:goed fer hearing at the earJi63t posslble 
date. Tho court sholl ull1da: 1 til finaJ decision. Ttl1e.r;ive tD 11.111 
ctlallaga with.iD4~ d~EI from tha date such c:1aIlellge 13 
kougM.. unJ.e~ Iho court dW:etni~es tJtac a IM~ 'Period of 
Urn e Ie :required to n~~ tl1e l'flquuement d thlt Umted States 
Ccm5~tutic.n. In order to ream 8 decisiOD within 45 d~, the 
diamot couLl: may -a:ui~ all or pa.rt Df any such ca.ss or ce:res 
to one or mote Spaci&l }II\\SI;eTs. iu :prompt re\'imr nnd rec-
ommen.daUOIlS to the eourl. • . 

(6) ]5tooEoumw..-NohvilhstlUlcUng my other proVU)lOA of 
la.lV, the ro\1rl may' sat. ru1~ goven:t~ thll }Jrocedm-es o{ M)' 
praceecli:n! mOllgnt under thls aub&dian whteh set1l3gl> limits 
OIl br:iefs and lime llmits on filing lrrier:! Ql.d motion!l ~ 
o!;Rw: aeti()D!r which al'e sbortet' tts\' the limits apEdfied lt1. 
the FedCl:(jlrulee of civil or appellilte proeaduye. 

(7) AwEt.L.-A:n.y lIppeal!l:om. th1l final dllciaan of il. OlStrict 
cau.rt in an actiCln brought plU5118:\t to tl\i3 .sullaeri;ion 5lEall 
be mad Zl.ot law tJUIIl: 30 d~ after lhs da \1:1 ~ dl;l~:.jJn, 
(g") EXCLUSION 01' CERTJ\Dl FEDERAL LA.NflS.-

(1) ExCLUSION.-'I'he Secratllry concerned may !tot. aa1ect, 
authorlm, or un.dertake any salva"'e timber sale llIlder rob­
.II~~on (b) with rBEpect to lands ilet:ribed in jlalsgr£ijlh (Z}. 

(2) DESCRIPl'ION OF EXCLUDED l...QIDS.-'fhe lan~' referred 
10 in },'W'agrmlL (l.) -are !S fo11tJW9~ . 

(A) Any at4!a on Federalland& inet-uded in tha N &tlonsl 
Wi1del'Dll!1I PreaelVlI.tion.System. 

(13) ~ lW.dles~ uea on }'deral lnnde designt\teLJ 
i;y Coogreas for wilderness stud}' in CIIlnrB;dD (IJ" MOlltma • 

(C) Any roaill.elrs mea 011. FEderallsnd:l TE:coI1ltnended 
br ~ .FOl"-4S~. Setvice <It" .BuTBau .. of Land Msnaseme:tt 
for wildeme!!.S dal\ignlltkm in it:! IIloot rei:ent l!tll.d.rowqe­
mmt plan in eire.:!; all of the data of the ensctma.l~ Df 
t.hiu Act. 

(D) ~ ana em· Federal land!! on 1,\·hidl Um~ 
harveatiDdor an.y p\lt'POli& is pl"lhibned by Btatv. ttl. 

(h) RULESUlaNG,....Tl!a SecraLtiry concerned. UJ JJClt required to 
mua forrnall'Ulea.undex lecUon '53 of t'.itle ~, Unib!d Stlltes- Cllde. 
14 hnlllemant thlJ BeetSoo 01' carry out the ilUthl)ritiss prwidtd. 
lo' We ~lIcl:io:a. . 

(i) EPt'ECT ON C'l'Km L.\W!1.-Th.e dDCwnants and -p:rocedllreB 
requlrad by thl.B l5ection for the }'l:eparatiQll, ElIlvertlGelllant, of&ring~ 
&.wa:rdinJr. and 6P8l'1ltUm. of an,y salvage timlKr IIllle auliett to 6Ub--
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.Iettillll [b)a.nd lID)' timbersnlD WlderauboeeUcn (dleb.a11 'oe de'uneli 
.!o lIaLi9fj thn r6!J,.uinmoota of·lli foUowhlg applicob1& Fderallawir 
(nndIognlntions )mplemenHn& such 16WII); 

[1) 'I'hlt Forest and Ro..ogelancl R~~IBbllJ n~!ourtelJ 'PIon­
lIing.Ar.tof1S14U6US.O.1800 etlleq.). 

(2) The Fedaral Lrold Polleyal1d Mt1JU8lIJlumt Act of'1976 
(4S V.S.C, 1101 eueq.), 

(8) The National En:vlronmental Policy Act; DC 195~ (4Z 
U.S.C. 4921 et seq.). . 

(4) 'l'he En.de.ngered Spedea Act of 1913. (16 u.S.C. 159L 
~tseq.). 

(5) 'Fha ~ atltlnal Farest MJinllgeOJent Act of 1916 (16 US,C. 
+'l2aet P6CJ..,. 

(G) The Multipl&-U~ SIl1immed:~ield.Ae~ oll9S0 (10 U.S.C, 
$.28 d:seq,). . . . 

{'1) AD3I t:o~ptlCt, emcuflvEi Ilgtetmollt, oollVeIltbn. maty. 
and inurnn&Ml agrEem.anJ, ani! hnp'km9lltinr legislation 
tela.te.d thereto. . . 

(8) .All other appl:cabb Fedtlral1!n\' ironrnental aIld .natural 
'\"e8ol1TM}aw.ll. 
til BxnRA'nO.N DA"t'E.-The 6.uthority prwlded.: hy DUbsediona 

(b) md {d) shan elCpiTR on Deumber $1, 1$96. The terms ani 
ronclitions or this sadion. snaIl (lOJltine in· effect wUh ~eBjI£Ct to 
,amge tir:1ber lisle eontracts offim!d undaor silbsectlcm (b) and tim­
~er w.e cantract5 gf['e.red under ~'Ilh5ectjan Cd) unt.il the completion. 
ofperfoxmJUlCe ofth.e ooniIa~tg. . . 

(k) AWffiD ..um RE.u:.U'!l!l or FBgV10USLY OSFEJ!ED A.'ID 
Ut\AWARDEO'l'IM6EB 9ALECON'IR. .. .cTS.- . . 

(1) AWABJ>. AND R,8£.EASS :au:.qUlRw.-N'o:.with&tl1llding any 
~ther provision of la'fI. within 45 d!l)'lJ after the date of the 
wa.~t.ment of thiB A.~t. the Secretalj1 cm.cemed sball eet to 
lward. release, and pen:nit to lit com~ fn fill~l yeam 
1996 and 19&5l.witil. no ~~ in orig1rialf,y ad:vertised tmn'J 
Y'olumes. and Old prices, 1111 timber Bale canf;ract~ c!Iered. m" 
II.warded before thlll; date in all)'' Ildt of the N alioo.al Forest. 
SysteJ':l ~r djstrtet I)f the BumlU of Land Ma1lllgeIllUlt sullkct 
to section 318 of Ptlhlie Law 101-121 {lO~ stat. 74~). The 
rGturn 1>£ the bid bond ~f th& high. blader Ehall Il~ alter the 
re=lpor.sibUity or the Seer&tB'IY CIOnc.el'lled to tom]1y with flUs 
paragrapb.. 

(2) THBEA'lENED OR BNDJ\N<m!UID BDtD spEcms.-No sale 
Ilnit Iiliall be nla8B~ oc" completed und9J" thi9 8ubllection If 
ally tlIreatened or endangered. }'il'rl spedes ls knOw. 1:0 be 
Ile&tinr wlthin the. acreaga tllat; Ie the stlilled;Gf ihe sal!! WIlt. 

- (3J At.'i'ERln .. TM! OPR:€lt IN CA.8E 01 J)~y.-I£.fur any _rea.~ • 
son a &ale ClUIl'1Ot ae mea.sed and e&mplated llnd~ tM ti!mlH 
of tl'.i~sllbsecti!lQ; withln.(5 days a.ftel tlie date of theenactrnent 

• ~thiIlAct# the SecreW'y con~med. sOllU provide thellurcba~tt 
an equal "loiumll of timbu olli.ke ldrui and value. which shall 

'- -_ •• It& :;ubjeGt to· tl!.e term~ .of the.m:igiul C'Jtlf.:'aet lind .shaJll1.ot ........ _ '" 
t<lunt against CtlrTe.."1tallowable ral!! quantities. 
(l.} Epl'EOT" ON PLA.~S. POUOJES, J.A"D Acmvml!s.-UmnpliMc.e 

willi tbb sectioll .wl not require Ot Ianni! any administTalive 
action, Ul.cludrng ~\I[gUm.s, • amendment," ccc.sul ~Wm. 
;uppJemen~atV:mJ 01 other action f i~ Dr fOr MY IMd m1lJUlgemeut 
pl~ atmdard, guideline, ~EOJ:' regianlJ RUide, m: multlforest plan 
be,.,.e of mplC:m.~QOl\ or 'mpacte, nf.&-apscifu: tlr WlIJou1aUu, 

PUBLIC LAW lO4..-19-Jl:11;y ,;[, 1990 109 STA1'. ~1 
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£ERTIFICATE OF SERVICE 

I am a citi~9n of the united States and a resident of the 

coun~y of King. 1. a~ over 1S years of age and not a par~y to 

this action. My business address is 705 Second Ave., sui~a 203, 

seattle, Washington, 98104. 

on Oecember 4, 1995, I served a true copy of MOTroN FOR 

LEAVE TO RESPOND on the per~ons listed below by t~~afax and by 

placinq said copy in a sealed envelope with postage full prepaid, 

in a united States Postal Service mail box in Seattle, 

Washington, addressed. as follows: 

Dav1Q c. Sh11ton 
Appellate Section 
Env't « Natural Resources Div. 
Depa~tmGnt of Justice 
P.O. 8QX 23795 
L'Enfant Station 
washlngton r D.C. 20026 

Mark Rutz!ck 
500 Pionee~ Tower 
888 S.W. Fifth Avenue 
portland, Oreqon 97204-2089 

Peg9Y Hennessey 
Gary Kahn 
Reeves, Kahn, & Eder 
4035 S.E. 52nd Avenue 
Portland, Ore90n 97206 

.J • oJ A Leary, J'r . 
smith & Leary 
316 oocidental Avenue, S. 
Suite 500 
Seattle, WaShin~toh 98104 

Charles H. Carpenter 
Pepper, Hamilton & Scheetz 
1300 Ninet~~nth st., N~W. 
Washin9ton, D.C. 20036-1685 

X, Li~~ H. Lange, declare under penalty of perju~y that the 

!oreqoing is true and correct. Executed on this 4th day of 

DecemDe~, 1995, at seattle, Washington. 

141014 
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DATE: 

FROM: 

To: 

u. S. DEPARTMENT OF JUSTrCE 
ENVI~ONNENT & NATURAL RESOURCES DIVISION 

APPELLATE SECTION 
WASHINGTON, D.C. 20530 

FAX NUMBER (202) 514-4240 
VOICE (202) 514-5580 

November 8, 1995 

David Shilton 

David Gayer 
Tim Ob5t 

Mike Gippert 
Karen Mouritsen 
Tom Lee· 

(202) 
(202 ) 

(202 ) 
(503) 
(503) 
(503) 

208-3877 
690-2730 

219-1792 
727-1l17 
326-6254 
231-2166 

Tom Tuchman 
Roger Nesbit 
Lois Schiffer 
Peter Coppelman 
Ted Boling 
Wel15 Burgess 
Jean Williams 

,--- l_J -7_ 1 ;;;J--272-6817 .-~:.;.~.' - ~. 

rT.J. Glauthier 
Nancy Hayes 
Elena Kagan 
Dinah Bear 

724-6941 
395-4639 
208-5242 
456-1647 
456-0753 

Message; The Ninth Circuit oral argument in the appeals from 
Judge Dwyer'S decision upholding the Forest Plan will be on 
December 4 in San FranGisco. I would like to hold a moot court 
the week before argument_ The afternoon of Wednesday November 
29th, in the afternoon, would work for me, but I oould shift it 
to another day or time if the 29th is bad. By that time, we 
should know who will be on our panel. 

To recap, the issues presented in the appeals are: 

Enviros: 1. Did the strategy comply with the viability 
regulation? 2. Should the FSEIS have considered a "no-harvest" 
alternative? 3. Have the agencies' assumptions regarding 
regulation of harvest on private lands been fatally undercut? 

Industry; 1. Did the Agencies need specific statutory 
authorization to file cross-claims for declaratory relief against 
NFRC? 2. Was Declaratory Relief appropriate in light of the 
fact that the issues were pending in the D.C. District Court? 

If you have questions or need copies of briefs, let me know. 
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I. STATEMENT OF JURISDICTION 

This is an appeal from the final judgment of the United States District Court for the 

Western District of Washington granting Defendants' motion for summary judgment and 

upholding the challenged agency action. Seattle Audubon Society. et al. vs. Lyons, 871 F. 

Supp. 1291 (W.D. Wash. 1994). Plaintiffs challenged the Defendants' April 13, 1994 Record 

of Decision for Amendments to Forest· Service and Bureau of Land. Management Planning 

Documents Within the Range of the Northern Spotted Owl ("ROD"). The District Court had 

jurisdiction pursuant to 28 U.S.C. § 1331. This Court has jurisdiction pursuant to 28 U.S.C. 

§ 1291. 

II . STATEMENT OF ISSUES PRESENTED FOR REVIEW 

Appellants Forest Conservation Council and Save The West (hereafter collectively 

referred to as "FCC"), raise the following challenges to the District Court's judgment: 

1. Whether the District Court erred in concluding that Defendants considered an 

adequate range of alternatives. 

2. Whether the District Court erred in concluding that Defendants adequately considered 

the cumulative impacts of logging on state and private lands. 

III. STATEMENT OF THE CASE 

A. NATURE OF tHE CASE 

FCC challenged Defendants' adoption, as the preferred alternative, of the Record of 

Decision for Amendments to Forest Service and Bureau of Land Management Planning 

Documents Within the Range of the Northern Spotted Owl ("ROD") and its supporting final 

supplemental environmental impact statement ("FSEIS"), collectively referred to as "Option 9." 
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FCC's challenge was based upon Defendants' failure to comply with the requirements 

of the National Environmental Policy Act, 42 U.S.c. § 4321, et seq. ("NEPAli) and the 

National Forest Management Act, 16 U.S.c. § 1600 et seq. ("NFMA"). The District Court 

found that the Defendants acted within the lawful scope of their discretion in adopting Option 

9. 

B. BACKGROUND 

The controversy over the management of forests of the Pacific Northwest has been 

ongoing for more than a decade. Ancient forests of the Pacific Northwest are a unique 

ecological resource, generally characterized by a dominant overstory of trees over 200 years old. 
, 

These forests provide a last refuge for many species of fish and wildlife, including Northern 

Spotted Owls and numerous anadromous salmonid stocks. As a result of significant habitat 

alteration, largely due to logging, the populations of many species that depend upon these forests 

have declined, moving at an accelerating rate towards extinction. 

On July 23, 1990, the U.S. Fish and Wildlife Service listed the Northern Spotted Owl 

as a threatened species pursuant to the Endangered Species Act, 16 U.S.C. § 1531, et. seq. 55 

Fed. Reg. 26114 (June 26, 1990). The Marbled Murrelet, another species that depends on these 

forests for its nesting habitat was added to the list of threatened species on October 1, 1992. 

57 Fed. Reg. 45328. 

There have been numerous administrative and legal proceedings regarding the federal 

government's management of these forests. On February 8, 1989, several of the Plaintiffs in 

this lawsuit filed suit against the Forest Service, alleging that the then-existing Owl Management 

Plan and the accompanying EIS violated NEPA, NFMA, the APA and the Migratory Bird 
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Treaty Act. 16 U.S.c. § 703, et seq. Seattle Audubon Society vs. Robertson, C89-160 WO 

(W.O. Wash.) (here..!nafter. referred to as "SAS I"). After an administrative action withdrawing 

the challenged decision. but indicating that timber sales would continue, Plaintiffs amended their 

Complaint on October 22, 1990. On March 7, 1991, the District Court granted summary 

judgment for the Plaintiffs. Subsequently, the District Court issued a permanent injunction 

protecting owl habitat and enjoining further timber sales pending the adoption and 

implementation of a management plan that assured the owls' viability. Seattle Audubon Society 

vs. Evans, 771 F. Supp. 1081 (W.D. Wash. 1991), aff'd., Seattle Audubon Society vs. Evans, 

952 F.2d 297 (9th Cir. 1991). Thereafter, the Forest Service prepared a supplemental EIS and 

adopted a record of decision establishing guidelines for managing spotted owl habitat. 

On March 25, 1992, this lawsuit was filed challenging the adequacy of the ROD and the 

supplemental EIS under NEPA and NFMA. On July 2, 1992, the District Court granted 

Plaintiffs' motion for su~ary judgment, and issued a permanent injunction. Seattle Audubon 

Society vs. Moseley, 798 F. Supp. 1484 (W.O. Wash. ·1992) aff'd., 998 F.2d 699 (9th Cir. 

1993). Following that court order, the government conducted additional analysis, issued a draft 

Supplemental EIS for the Management of Habitat for Late Successional and Old Growth Related 

Species Within the Range of the Northern Spotted Owl. In February 1994, the Forest Service 

and Bureau of Land Management jointly issued a Final Supplemental EIS, followed by the ROD 

on April 13, 1994. The present dispute is a challenge to the decision made in that ROD to adopt 

Option 9. The District Court upheld the agency action, finding that the Defendants acted within 

the lawful scope of their discretion in adopting Option 9. 
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IV. STATEMENT OF FACTS 

Option 9 pr?vides for several "reserve" areas in which logging is generally, but not 

completely. prohibited. These areas include the late successional reserve ("LSR"), riparian 

zones, and other administratively withdrawn areas. Land which has not been designated as a 

reserve area may be logged, as part of the "matrix." In addition, certain key watersheds are 

entitled to protection to preserve aquatic species by limiting ground disturbing activities. The 

plan also includes a monitoring and evaluation program. 

The challenges to the decision below focused on several issues, including the viability 

of the northern spotted owl and other late successional and old-growth forest dependent species, 

the range of alternatives considered, and the failure to consider the cumulative effects of loggmg. 

on state and private lands in light of the Sweet Home decision. 

A. VIABILITY 

Option 9 does not t?nsure viability of the northern spotted owl and other late successiomil 

and old-growth dependent species. The FSEIS shows that Option 9 will provide only an 80% 

chance of viability. FSEIS 3&4-243; see also id. at 174, 179, 184, 188, and 197. Because 

Option 9 does not assure viability, a broader range of alternatives, including a no-cut option, 

must be explored. 

B. REASONABLE RANGE OF ALTERNATIVES 

Defendants did not analyze a "no-cut" alternative. The District Court found that 

Alternative 1 would protect essentially all old growth forests. Appendix A at 54. Furthermore, 

Defendants stated that Alternative 1 was designed to have the "highest probability of meeting 

... viability of northern spotted owls, ... marbled murrelets, ... fish species ... [and] other 
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species associated with old-growth forests. " FSEIS 2-41. However, Alternative 1 allows logging ~J,' 
/')':: 

of 114 million board feet of timber each year for the first ten years of the plan. FSEIS 3&4-O~ 

265. 

Alternative 1 would allow extensive logging under the management provisions for late 

successional reserve areas. "[R]oad construction in late successional re'serves for silvicultural, 

salvage, and other activities generally is not recommended unless potential benefits exceed the 

costs of habitat impairment." FSEIS B-129. Fuel wood-cutting is also allowed in the LSR area. 

Some research activities may also be performed in the reserve areas. In addition, fire risk 

provisions allow management to go beyond the guidelines if the fire risk levels are particularly 

high. FSEIS B-74-75. Alternative 1 would result in the destruction of a significant amount of_ 

habitat on which the northern spotted owl and other late successional and old-growth dependent 

species rely. 

C. CUMULATIVE IMPACTS 

The Option 9 cumulative impact analysis presumed that Endangered Species Act 

regulations pertaining to nonfederal lands would remain in effect. One critical regulation 

prohibits habitat modification which may result in the "take" of a threatened or endangered 

species. 50 C.F.R. § 17.3. Sweet Home Chapter of Communities for a Greater Oregon vs. 

Babbitt, 17 F.3d 1463 (D.C. Cir. 1994) held that because "take" implies affirmative action 

directed toward the endangered species, congress could not have intended the term to preclude 

habitat modification on non-federal lands. The Sweet Home case has been argued before the 

U.S. Supreme Court, but a final opinion has not been issued. Reduction of suitable habitat on 

nonfederal land increases the pressure on federal land to provide suitable habitat. 
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V. ARGUMENT 

A. STANDARD OF REVIEW 

Whether Defendants complied with the requirements of NEPA and NFMA in adopting 

Option 9 is a question of law, and is reviewed de novo. Sierra Club vs. Espy, 38 F.3d 792 (5th 

Cir. 1994). Under the Administrative Procedures Act, 5 U.S.C. § 706, the Court can reverse 

a decision if it is found to be arbitrary, capricious, an abuse of discretion, or otherwise not in 

accordance with law. Citizens to Preserve Overton Park vs. Volpe, 401 U.S. 402,414 (1971). 

While Defendants are entitled to some deference in interpreting and applying their 

regulations, (NRDC vs. Hodel, 819 F.2d 927, 929 (9th Cir. 1987), this deference is not 

absolute. The Court may not defer to an agency interpretation that is inconsistent with a_ 

mandate of Congress or that is not reasonably based. Mines vs. Sullivan, 981 F.2d 1068, 1070 

(9th Cir. 1992), cert. denied 113 S. Ct. 2993 (1993). 

Defendants' finding that Option 9 will assure the continued viability of the spotted owl 

and other late successional and old-growth dependent species is inherently unreasonable. The 

viability ratings confirm that species are certain to by eradicated by Option 9. Consequently, 

Defendants' should have considered a no-cut alternative to determine whether it had higher 

rating and would ensure continued viability. Furthermore, Defendants' refusal to consider the 

cumulative impacts of logging on state and private lands, as allowed under the Sweet Home 

decision, renders Option 9 and its reliance on non-federal lands arbitrary, capricious, an abuse 

of discretion and not in accordance with the requirements of law. 
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1. District Court Erred in Detennining that Defendants Fullv Evaluated a 
Reasonable Range of Alternatives. 

The adequacy of Defendants' alternatives analysis presents a question of law and is 

reviewed de novo before the Ninth Circuit. Nevada Land Action Association vs. United States 

Forest Service, 8 F.3d 713,716-717 (9th Cir. 1993). 

a. No-Cut as the No-Action Alternative 

NEPA regulations require consideration of a "no action" alternative. 40 C.F.R. § 

-
1502.14. FCC maintains that "no action" means "no harvest" for purposes of establishing a 

meaningful baseline against which to measure the action alternatives. 

Defendants assert that they have addressed the "no cutting on federal lands" alternative, 

citing Table III-l at page 111-2 of the FEMA T report. That table contains a single line item-

'showing that under the "no cut" alternative, the ratings for five biological criteria were "high," 

including: 

1. rating for spotted owls; 

2. rating for marbled murrelets; 

3. rating for at-risk fish stocks; 

4. rating for other species closely associated with old growth forests; and 

5. rating for providing interacting old-growth forest ecosystems. 

These high ratings for the biological criteria do not provide a basis for dismissing the "no-cut" 

alternative without further consideration. The ratings show that the. "no-cut" alternative will 

further the goal to protect and preserve a balanced ancient forest ecosystem. 

The no-action alternative is intended to establish a baseline from which to evaluate the 

action alternatives. Defendants argue that the no-actionlno-cut alternative is not an appropriate 
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baseline because they are required to provide mUltiple use-sustained yield and protection of 

ecosystems. Defengants' Response Brief at 65. Defendants also state in the FSEIS that: 

A no-harvest alternative does not satisfy the purpose and need for the proposed 
action, which includes maintaining a sustained yield of renewable natural 
resources, including timber, other forest produCts, and other forest values, and 
maintaining rural economies and communities as described in Chapter 1 of this 
SEIS. Alternative 1 most restricts programmed timber harvest by limiting it to 
12 percent of the available land base. 

Comment Response at F-97, FSEIS. ~tfA 

/ ~. 
However, "multiple use" does not require provision for all uses in all areas. l "Multiple 

use" does not mandate the harvesting of timber in all ancient forests. 2 Moreover, "sustained 

yield" is intended to provide a ceiling, not a floor.3 Sustained yield is designed to protect forest 

resources for future generations and to maintain a regular periodic output "without impairment . 

.'1 

of the productiviiv of the land." See 16 U.S.C. § 531 (b). Here any current output would ~ 
seriously impair the productivity of the land as habitat for the spotted owl and other ancient . 

forest species. Therefore, Defendants' position that it must provide for timber harvest in ancient 

forest habitat area is mistaken. 

1 "Multiple use" means: The management of all the various renewable surface resources of 
the national forests so that they are utilized in the combination that will best meet the needs of 
the American people * * * some land will be used for less than all of the resources * * * 
consideration [will be] given to the relative values of the various resources, and not necessarily 
the combination of uses that will give the greatest dollar return or the greatest unit output. 16 
V.S.c. § 531 (a). 

2 The legislative history for me Multiple Use Sustained Yield Act acknowledges that the 
"priority of resource use will vary locality by locality and case by case ... [In one locality] 
outdoor recreation or wildlife might dominate." 1960 U.S.C.A.N. 2379. 

3 One of the purposes of the sustained yield provision is to protect the national forest 
resources from possible overutilization in the future as a result of economic pressures or those 
of single-interest groups. 1960 U.S.C.A.N. 2382. 

,/ 
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Defendants not~ that agencies may consider existing legal constraints in detennining the 

appropriate "no act~~n" alternative. Kilroy vs. Ruckelshaus, 738 F.2d 1455 (9th Cir. 1984) 

("No action" alternative was comprised of a yet to be implemented Consent Decree proposal. 

as a reasonable benchmark and baseline from which to evaluate the action alternatives.). The 

Court recognized that the existing system was illegal and need not be fully analyzed as the no-

_. L·~~,_u.4~tv~ ;1~7~ 
action alternative. iM @fi;l; ... , i? , 

Similarly, here. the existing plans and their implementation, have been found illegat,4 

therefore. they need not, and cannot, be analyzed as an appropriate benchmark or baseline. 

There IS no consent decree or legally enforceable substitute plan to maintain a status quo. 

Therefore, given the recognized risks to the ancient forest ecosystem, the high biological values_ 

assigned to the no-harvest option [FEMAT, at 111-2], and the futility of analyzing an illegal. "no-

actionlstatus-quo" alternative, the "no-actionlno-cut" alternative is the appropriate baseline. -------
In considering the "no action" alternative, a recent Arizona case found that the Forest 

Service must consider the disapproval of a mining plan of operation and no mine, even though 

the Forest Service did not have the authority to disapprove reasonable plans of operation. The 

range of alternatives was not limited by the agency's authority. Havasupai Tribe vs. U. S., 752 

F. Supp. 1471 (D. Ariz. 1990). (No-actionlno-mining alternative is a no project option which 

provides a sound baseline against which all other options can be compared). Here, the 

4 Seattle Audubon Society vs. Moseley, 798 F. Supp. 1484 (W.O. Wa. 1992), aff'd sub 
nom., Seattle Audubon Society vs. Espy, 998 F. 2d 699 (9th C ir. 1993)( Court enjoined timber 
sales in spotted owl habitat pending the issuance of a supplemental EIS because it found that the 
existing EIS and ROD establishing guidelines for managing spotted owl habitat violated NEPA). 
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"no-actionlno-harvest" alternative establishes an appropriate baseline against which the impacts 

of the action alternatives can accurately be measured. 

Citv of Tenakee Springsvs. Clough, 915 F.2d 1308, 1312 (9th Cir. 1990), supported a 

"no-actionlno-cut" alternative which would suspend harvesting within the entire timber sale area. 

The Forest Service could not consider maintenance of current level of harvest as the "no action" 

alternative. Because the contract could be modified or canceled under forest service regulations 

due to environmental degradation or resource damage [36 C.F.R. § 223.116 (a) (5) and 36 

C.F.R. § 223.113], the court found that the no action alternative meant a no-cut alternative, 

notwithstanding the current harvest procedures and historical contract compliance. 

Having failed to seriously consider the "no-harvest" alternative, Defendants have not_ 

complied with the requirements of NEPA under 40 C.F.R. § 1502.14 (d) which mandates 

consideration of a "no-action" alternative. 

b. No-Cut as a Reasonable Alternative 

Even if the Court determines that the "no-harvest" alternative is not the appropriate "no-

action" alternative, it is an inherently reasonable alternative due to the potential catastrophic 

impacts of continued logging and must be considered. NEP A requires that an agency consider 

a reasonable range of alternatives. 40 C.F.R. § 1502.14. The existence of a viable, yet 

unexplored alternative renders an EIS inadequate. Idaho Conservation League vs. Mumma, 956 

F.2d 1508, 1519 (9th Cir. 1992). In light of scientific evidence regarding impacts on the ancient 

forest and potential catastrophic results, consideration of a no-cut alternative is not only 

reasonable, but necessary. 
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An EIS must consider every reasonable alternative in order to be adequate. Friends of 

Endangered Species __ vs. Jantzen, 760 F.2d 976 (9th Cir. 1985). An EIS is rendered inadequate 

by the existence. by a viable, but unexamined, alternative. Citizens for aBetter Henderson vs. 

Hodel, 768 F.2d 1051 (9th Cir. 1985). 

The alternatives section is "the heart of the environmental impact statement." 40 C.F.R. 

§ 1502.14. It is designed to "present the environmental impacts of the proposal and the 

alternatives in comparative form, thus sharply defining the issues and providing a clear basis for 

choice among options by the decisionmaker and the public." Id. Consideration of the no-cut 

alternative is necessary to provide a clear basis for choice. 

Defendants allege that the FSEIS explains why the no-harvest alternative was 

unreasonable, citing FSEIS at F-97. However, as discussed above, Defendants' maintenance 

of a sustainable yield and provision of multiple uses does not render a no-harvest alternative 

"unreasonable." Sustainable yield means that some [or all] trees must be left standing, not that 

some trees must be harvested on an annual basis. Multiple use does not require all uses in all 

areas. Therefore, a no-harvest alternative is reasonable. 

Moreover, due to'the significant overcutting of forests' in the 1980s, and the relatively 

small amount of spotted owl habitat left, the alternative of no further harvest of spotted owl 

habitat on federal lands is reasonable and should have been evaluated in the FSEIS. The failure 

to include this reasonable alternative renders the FSEIS inadequate. See Citizens for a Better 

Henderson, at 1057; see also Tongass Conservation Society vs. Cheney, 924 F.2d 1137, 1140 

(D.C. Cir. 1991). 
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The District Court found that Alternative 1 was fully considered and would protect 

essentially all existing old growth forests. 871 F. Supp. at 1320. However, Alternative 1 would 

allow harvesting of more than 100 million board feet of timber each year in riparian areas, 

administratively withdrawn areas, matrix areas, and some late successional reserve areas. 

Alternative 1 is not the equivalent of a no-cut alternative and it will not protect essentially all 

existing old growth forests. 

2. District Court Erred in Finding the Defendants had Adequately Considered the 
Cumulative Impacts of Logging on State and Private Lands. in Light of Sweet 
Home. 

Among other items, an EIS must analyze and disclose the environmental 

consequences of spatially and temporally cumulative actions. 40 C.F.R. § 1508.25. Cumulative 

impact is defined as: 

The impact on the environment which results from the incremental 
impact of the action when added to other past, present and 
reasonably foreseeable future actions regardless of what agency 
(Federal or non-Federal) or person unde~es such other actions. 
Cumulative impacts can result from individually minor but 
collectively significant actions taking place over a period of time. 

40 C.F.R. § 1508.7. The regulation makes it abundantly clear that the environmental analysis 

must include the consequences of actions, such as private logging, taking place on non-Federal 

lands. 

Habitat for the Northern Spotted Owl exists on private lands adjacent to federal lands. 

The FSEIS notes that: 

there are potentially direct impacts from non-Federal forest 
management on species that move between federal and non-federal 
habitats during the year, or during their life cycle. The role of 
non-Federal lands was considered in the assessment of the effects 
of the alternatives on those species and ecosystems. 



* * * 

An endemic species with range and habitat located on both types 
of ownership might be forced to rely on the federal portion of its 
range if the non-Federal portion were altered to the point of 
unsuitability. 

13 

FSEIS, pp. 3&4-8. Since the federal government cannot directly control management activities 

on non-federal lands, the FSEIS necessarily makes assumptions regarding how those lands will 

-
be managed. At the time the analysis was conducted, regulations promulgated pursuant to the 

Endangered Species Act, 16 U.S.C. § 1531, et. seq., applied with equal force to federal and 

non-federal lands. However, a recent decision from the District of Columbia Circuit Court of 

Appeals has changed some of the rules with respect to private land. Sweet Home Chapter for 

a Greater Oregon vs. Babbitt, 17 F.3d 1463 (D.C. Cir. 1994). 

Under the· Endangered Species Act, nq entity, either federal or non-federal may conduct 

any activities which "take" any member of a listed species without an incidental take pennit. 

16 U.S.C. § 1538. "Take" was broadly defined under the Act to include any actions which 

"harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to 

engage in such conduct." 16 U.S.C. § 1532(19). The term "harm" was defined by the U.S. 

Fish and Wildlife Service to mean "an act which actually kills or injures wildlife. Such act may 

include significant habitat modification or degradation where it actually kills or injures wildlife 

by significantly impairing essential behavioral patterns, including breeding, feeding or 

sheltering." 50 C.F.R. § 17.3. 

In Sweet Home, the D.C. Circuit held that the Fish and Wildlife Service exceeded its 

statutory authority in defining hann to embrace habitat modification. The practical effect of this 

ruling is to eliminate many of the restrictions that were present on the management of private 

:1 
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land comprising habitat for the Northern Spotted Owl. Habitat modification actions which 

"h~nn" the northeIl1:_spotted owl are no longer prohibited. Thus, the assumptions in the FSEIS 

regarding the limitations. on private land are no longer valid. Therefore, the conclusions 

regarding the viability of owl populations on federal lands are similarly invalid since the species 

will no longer have the same level of protection on private land. 

This concern was pointed out to the drafters of the SFEIS. The ROD at pages 65 to 69 

contains summaries of substantive comments submitted to the government regarding the FSEIS. 

The responses to these comments are also included. Two comments directly pertain to the Sweet 

Home decision: 

Comment: The Sweet Home decision illustrates that the 
cumulative effects analysis used in the Final SEIS was an 
inadequate treatment of the land that makes up nearly half of the 
land within the planning area. 

Response: We note the recent decision of the Court of Appeals 
for the District of Columbia in Sweet Home Chapter of 
Communities for a Greater Oregon vs. Babbitt, No. 23-5255, __ 
F.3d (D.C. Cir. March 11, 1994). The Secretary of the 
Interior has filed a motion seeking to stay issuance of the mandate 
in this matter and has recommended requesting rehearing by the 
full Court of Appeals. The Secretary believes that the case is 
wrongly decided and, most importantly, that it is contrary to the 
law in the Ninth Circuit~ as set out in Palila vs. Hawaii 
Department of Land and Natural Resources, 852 F.2d 1106 
(1988). Thus, we have determined that the Sweet Home decision 
has no impact on Alternative 9. 

Comment: The Sweet Home decision will lead to less protection 
of spotted owl habitat on non-federal lands and therefore should be 
compensated by additional owl protection on federal lands. 

Response: Based on the response to the previous question, the 
owl habitat provided by the selected alternative will be adequate to 
meet the objective of the decision. No change is necessary. 



'. 

15 

ROD p. 69. Subsequent to-the issuance of the ROD, the D.C. Circuit Court of Appeals rejected 

the government' s r~9uest for reconsideration and suggestion for rehearing on en banc. 1994 

W.L. 419073. August 12, 1994. 5 The responses dismiss the effect of Sweet Home because the 

Government felt that the case was wrongly decided and had requested rehearing. Since 

rehearing has been denied, and there is a U.S. Supreme Court decision pending, it can no longer 

be ignored. 

The second comment indicates the Sweet Home decision will lead to less protection of 

spotted owl habitat on non-federal lands. As a result of Sweet Home, the goverrunent's 

assumption regarding the level of owl protection on federal lands is no longer valid. The failure 

of the government to include an assessment of the results of logging on state and private lands_ 

renders the FSEIS invalid. 

In National Wildlife Federation vs. U.S. Forest Service, 592 F. Supp. 931 (D. Or. 

1984), plaintiffs challenged timber sales on a ranger district of the Siuslaw National Forest. In 

part, plaintiffs argued that the environmental analysis must include the impacts of timber harvests 

on private lands adjoining the ranger district. The Court agreed, holding that the "CEQ 

regulations ... require that the forest service analyze the cumulative impacts [of non-federal 

activities] in order to comply with NEPA." Id. at 942. The FSEIS assessment team recognized 

the need for nonfederal contributions to spotted owl recovery. FSEIS at 3&4-244. The 

5 The response in the ROD indicates that the Secretary of the Interior believes that Sweet 
Home was wrongly decided. While FCC agrees that the case was wrongly decided, the decision 
stands and is binding absent review by the U. S. Supreme Court. The case has been argued 
before the U.S. Supreme Court, but a written opinion has not been issued. 



• 

16 

government's failure to consider the cumulative impacts likely to take place on non-federal lands 

renders the FSEIS invalid. 

Without reliance on non-federal lands for additional habitat, Option 9 is clearly 

inadequate assure viability of late successional and old-growth dependent species. By ignoring 

Sweet Home, and its devastating impacts on habitat for late successional and old-growth 

dependent fish and wildlife species, Defendants have failed to consider the reasonably 

foreseeable cumulative impacts of timber harvest on non-federal land. The District Court erred 

in finding to the contrary. 

VI. CONCLUSION 

Based on the foregoing, FCC respectfully requests that the District Court judgment be. 

reversed, and that the case be remanded to ,the District Court directing,the entry of an injunction 

prohibiting all logging in the planning area pending full compliance with NEPA and ,NFMA. 

DATED this 23rd day of June, 1995. 

Respectfully submitted, 

REEVES, KAHN & EDER 
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ST A TEMENT OF RELATED CASES 

There are two other appeals from the District Court's Judgment in this case: Nos. 95-

35052 and 95-35215. The opening brief for No. 95-35052 was filed on May 8, 1995 and the 

opening brief for 95-35215 is due in June, 1995. 
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BRIEF OF APPELLANT NATIVE FOREST COUNCIL 

STATEMENT OF JURISDICTION 

This is an appeal from ~ final judgment of the district 

court granting defendants' motion for summary judgment, thus 

upholding a challenged final agency action. Seattle Audubon 

society v. Lyons, 871 F. Supp·. 1291 (W.O. Wash. 1994). The 

agency action under review in the district court was the April 

13, 1994 adoption by the Secretaries of Interior and Agriculture 

of a Record of Decision for Amendments to Forest Service and 

Bureau of Land Management Planning Documents within the Range of 

the Northern spotted OWl (the "ROD"). 1 The district court had 

jurisdiction pursuant to 28 U.S.C. § 1331. See 871 F. Supp. at 

1307. This Court has jurisdiction pursuant to 28 U.S.C. § 1291. 

STATEMENT OF ISSUES PRESENTED FOR REVIEW 

Appellant Native Forest Council ("NFC") raises two 

challenges to the district court's judgment: 

1. Whether the district court erred in ~oncluding 

that in adopting the ROD, defendants Espy and united States 

Forest Service had complied with applicable regulations, which 

require inter ~, that "[f]ish and wildlife habitat shall be 

managed to maintain viable populations of existing native . 

vertebrate species in the planning area." 

1. Pursuant to Circuit Rules 30-1.2(d) and 17-2.2, copies of the 
ROD and both volumes of the Final Supplemental Environmental 
Impact Statement on Management of Habitat for Late Successional 
and Old-Growth Forest Related Species within the Range of the 
Northern Spotted OWl ("FSEIS") are filed herewith as Excerpts of 
Record volumes 2,3, and 4. 



2. Whether the district court erred in concluding 

that the FSEIS included anl)adequate range of proposals, 

the proposal selected was adequately examined. 

STATEMENT OF THE CASE 

A. Nature of the Case 

This appeal challenges federal agency action selecting 

"option 9" of the alternative forest management plans considered 

by defendants United states Forest Service and Bureau of Land 

Management for the forests of the pacific northwest. Under this f 
- --...--- ----­

option more than one billion board feet Ofe~ gro~h !_c:>~~will 

.be logged annually. ROD at 24. Such logging has been almost 

entirely prohibited for the last four years by various 

injunctions mandating compliance by defendants with various 

organic laws under which they operate. 

Appellant Native Forest Council ("NFC"), sued below 

seeking review of the Record of Decision ("ROD") issued by the 

Secretaries of the Interior and Agriculture on which Option 9 was 

grounded (No. 94-803). The basis of appellant's challenge was 

the agencies' failure to comply with the National Forest 

Management Act ("NFMA"), 16 U.S.C. § 1600 et'seg., the National 

Environmental Policy Act ("NEPA"), -42 U.S.C. § 4321 et seg., and 

the Federal Advisory Committee Act ("FACA"), 5 U.S.C. App. 2. 

Numerous other environmental groups also sought review raising 

many of the same general objections. These actions were 

consolidated before Judge William Dwyer, who for nearly a decade 

~2-



has presided over cases involving federal compliance with NFMA, 

NEPA, and other laws applicable to the forests in question. 

B. Course of Proceedings Below 

1. Background and Related Litigation 

For the better part of a decade, environmental groups 

have been litigating with the federal government over whether its 

management of federal lands in the Pacific Northwest·would cause 

the extinction of the northern spotted owl, and other native 

forest dependent species. 2 The dispute has never been about the 

northern spotted owl gyg owl. The significance, of the owl is 

that it has been chosen by the Forest Service as an indicator 

species under 36 C.F.R. § 219.19(a) (1) for forest ecosystem 

health -- a canary in the coal mine. Thus, the challenges to 

successive government management plans implicate far more than 

the health of the owl. The current plan, while more 

comprehensive than its predecessors, nonetheless fails to ensure 

the survival of the owl, and thereby of the ecosystem. 

The northern spotted owl was originally chosen by the 

Forest Service as an indicator species in the 1980's. 

Environmental groups challenged the promulgation of forest plans 

which did not assure the viability of the northern spotted owl, 

2. See, e.g., Portland Audubon Society v. Babbitt, 998 F.2d 705 
(9th Cir. 1993); Seattle Audubon Society v. Espy, 998 F.2d 699 
(9th Cir. 1993); Seattle Audubon Society v. Robertson, 931 F.2d 
590 (9th Cir. 1991); Portland Audubon Society v. Lujan, 884 F.2d 
1233 (9th Cir. 1989), cert. denied, 494 U.S. 1026 (1990); Oregon 
Natural Res. Council v. United states Forest Service, 834 F.2d 
842 (9th Cir. 1987). 
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and, at the same time, separately challenged the government's 

failure to list the northern spotted owl as an endangered species 

under the Endangered Species Act ("ESA"), 16 U.S.C. 1531 et seg. 

In 1988, the district court found the failure to list the owls as 

endangered, in the face of scientific evidence that "continued 

old growth harvesting is likely to lead to the extinction of the 

subspecies," to be arbitrary and capricious. Northern Spotted 

Owl v. Hodel, 716 F. Supp. 479,481 (W.O. Wash. 1988). Six 

months later the owl was listed as threatened. Although the 

district court found that plan to protect the owl was inadequate 

and illegal, Congress intervened, and legislatively directed that 

sales put forward in that fiscal year be implemented. 3 

After the government's assumptions about the owl's 

viability were found to be incorrect, an interagency task force" 

was convened to develop a conservation plan for the owl. 

Although the Forest Service announced that it intended to follow 

the recommendations of this group, this declaration was found to 

be insufficient under both NFMA and NEPA. Consequently all 

further logging in spotted owl habitat was enjoined until a 

management plan could be put into effect. Seattle Audubon 

Society v. Evans, 771 F. Supp. 1081, 1096 (W.O. Wash.), aff'd, 

952 F.2d 297 (9th Cir. 1991). A year later, the Forest Service 

adopted a Record of Decision implementing new guidelines. Once 

again, this plan was challenged, and once again, because in 

3. See Robertson v. Seattle Audubon Society, 503 U.S. 429 
(1992) • 
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adopting the new plan the Forest Service had not complied with 

NEPA, all logging in spotted owl habitat was enjoined. Seattle 

Audubon Society v. Moseley, 798 F. Supp. 1473, 1493-94 (W.O. 

Wash. 1992), aff'd, 998 F.2d 699 (9th eire 1993).4 

The most critical flaw in the plan challenged in 

Moseley was, according to the reviewing court, the government's 

failure to take proper account of a 1992 study of the northern 

spotted owl by Drs. Anderson and Burnham. Moseley, 798 F. Supp. 

at 1480-83. This study showed that the spotted owl was in a 

period of decline, that the decline in owl populations was 

proceeding at a faster pace than the government had previously 

acknowledged, and that the rate of decline was accelerating. Id. 

at.1481. Of particular significance was the evidence of 

decreasing probability of survival of adult females, id., because 

without a sufficient female population, even if habitat 

conditions were stabilized at some point in the future, the owl 

would not survive a transition period from decline to stability. 

2. Development of the CUrrent Plan 

In April 1993, the President established the Forest 

Ecosystem Management Assessment Team ("FEMAT") to examine options 

and make recommendations to the Secretaries of Agriculture and 

4. Although Evans and Moseley were both challenges to Forest 
Service management, there were similar challenges to management 
of forests by the Bureau of Land Management ("BLM"). As a result 
of these challenges, logging was enjoined in BLM forests from 
June 1992 forward. Portland Audubon society v. Lujan, 795 F. 
Supp. 1489, 1510 (D. Or. 1992), aff'd, 998 F.2d 705 (9th eire 
1993) • 
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Interior in development of a new forest management plan. FEMAT 

was composed of both government employees -- its chair was a 

Forest Service biologist -- and private citizens -- research 

scientists from the academic community. FEMAT conducted its 

business out of the public eye, and, to ensure secrecy, FEMAT 

staff shredded a great number of deliberative documents and 

internal reports. A number of parties, including a timber 

industry group, sought to participate in FEMAT meetings, but were 

rebuffed. The industry group sued in the District of Columbia 

alleging that the FEMAT's composition and activities violated 

FACA, and sought_an injunction precluding reliance by the 

government on the FEMAT report. 5 The district court found that 

FEMAT had indeed violated FACA. Northwest Forest Resource 

Council v. Espy, 846 F. Supp. 1009, 1015 (D.D.C. 1994). The 

court declined, however, to enjoin use of the FEMAT report, 

deferring this issue to any later court reviewing agency action 

taken in reliance on the FEMAT report. Id. 

FEMAT selected ten alternatives, each of which was 

assessed in a joint environmental impact statement ("ElS") 

prepared by the Forest Service and BLM. A draft supplemental EIS 

based on the FEMAT report was issued in July 1993. The FSElS 

followed in February 1994. With some adjustment, the alternative 

recommended by. FEMAT and by the FSEIS -- option 9 -- was adopted 

by the Secretaries of Agriculture and Interior on April 13, 1994, 

effective May 14, 1995. 

5. NFC participated in this suit as an amicus curiae.' . 

·~6-



c. statement of Facts 

The core of Option 9 is its designation of reserve 

areas, mainly the Late-Successional Reserves ("LSR"), in which 

logging is generally, but not completely, prohibited. In 

addition to the LSR, reserved areas include riparian zones, and 

other administratively withdrawn areas. Federal land not 

included in the reserves is denoted "matrix," and may be logged. 

In addition, several areas are designated as' key watersheds, 

where activities are restricted to conserve aquatic species. 

option 9 also includes a monitoring and evaluation program, one 

component of which is "adaptive management areas," designated for 

experimentation in new methods of achieving management goals. 

The challenges below to the ROD focused on a number of 

areas, the most important of which were (1) the viability of the 

northern spotted owl, (2) the viability of anadromous fish 

species, (3) the range of alternatives considered in the FSEIS, 

(4) the economic effects of various alternatives considered, and 

(5) the Secretaries' dismissive analysis of recent changes in 
<.:....~ 

underlying law. 

1. Viability of the Northern Spotted owl and 
Other Forest Dwelling Species 

Option 9 does not ensure the continued viability of 

native forest dwelling species, but allots the marbled murrelet, 

the spotted owl, and numerous other forest vertebrates only an 

80% chance of viability. FSEIS 3&4-243; ~ ide at 174, 179, 

184, 188, 197. The government's figure for the spotted owl --
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83% -- appears, without explanation or elaboration, in the work 

of a FEMAT panel charged with assessing the viability of the owl 

under option 9. The panel's deliberations, as reported, do not 

even mention the 1992 Anderson and Burnham demographic study or (~ 
I 't' 'I f d b 't' 1 ~~~ problems of ow eml.gra l.on, prevl.ous y oun to e crl. l.ca by ~ et~ _ 

the district court. FEMAT 3030. 6 Instead, for both outcomes A ~~ 

and B for spotted owls, the two most positive outcomes for an ~ ~1 
WbiA 

alternative,7 the panel simply assumed that populations will ~ 

survive the transition period. Id. Thus, the FEMAT expert panel 

repeated what had been done before in prior, insufficient 

efforts: it assumed the owl would survive the near-term loss of 

additional habitat and rated the ability of the alternative to 

provide habitat to support a viable owl population, should any 

owls survive. 8 ~fTUA~·" /~/~~FS61$J ~ 

6. The reported deliberations of the Spotted Owl Panel were 
submitted into the record below, and are included in Excerpts of 
Record volume 1. 

7. Under outcome A, "[h]abitat is of sufficient quality, 
distribution, and abundance to allow the species population to 
stabilize, well distributed across federal lands." FSEIS 3&4-
118. Cf. 36 C.F.R. § 219.19 ("a viable population shall be 
regarded as one which has the estimated numbers and distribution 
o.f reproductive individuals to insure its continued existence is 
well distributed in the planning area"). outcome B is realized 
when "[h]abitat is of sufficient quality, distribution, and 
abundance to allow the species population to stabilize, but with 
significant gaps in the historic species distribution on federal 
land. II FSEIS 3&4-118. 

8. The composition of the FEMAT panel illustrates the 
conclusory nature of the goy.~.@nt' s study. The FEMAT expert 
panel did not include ~ of the critics of prior studies, or any 
of the many scientists both inside and outside the government who 
had expressed concern over the transition period. Instead, the 
panel members included a scientist who had already expressed a 

(continued ••• ) 
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A broad cross-section of the scientific community 

responded to FEMAT's ignoring of the 1992 Anderson and Burnham 

demographic study in a letter of September 29, 1993, to 

Secretaries Espy and Babbitt requesting them to undertake a 

further demographic analysis of additional spotted owl data 

collected since 1992. See FSEIS Appendix J .at 27'-29. 

Consequently, in December of 1993, the government belatedly 

convened a group of scientists to conduct another demographic 

analysis of the available data on spotted owls. See SEIS Team 

Memo Policy Issue No. 4 (recognizing that the failure to analyze 

this data would lead to a repeat of the district Court's ruling 

in Moseley).9 This group was led by Drs. Burnham and Anderson. 

The findings from the workshop, set forth in a paper by 

Drs. Burnham, Anderson and White which appears as Appendix J to 

the FSEIS, reaffirmed the conclusions of the earlier 1992 

Anderson and Burnham study. 

In sum, in 1992 this Court affirmed the district 

courts' rejection of the prior plan as inadequate, for failing to 

8. ( ••• continued) 
lack of concern for the transition period, a biologist employed 
by a timber industry research group, an employee of the u.S. Fish 
and wildlife Service, and an owl biologist with extensive field 
experience in one of the owl study areas. 

Incredibly, two of these owl panelists had stated before the 
establishment of FEMAT, in sworn testimony, that they are not 
qualified to assess the viability of the northern spotted owl. 
See Declaration of Todd D. True in support of Motion for Summary 
Judgment, C.R. 627 Exhibit A at 5-6. NFC adopted Moseley 
plaintiffs' briefs below by reference. 

9. This memorandum was submitted into the record below and is 
included in Excerpts of Record volume 1. 
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adequately address critical demographic evidence of the owl's 

ability to survive the transition period. Now the government has 

produced another plan that ignores the best empirical demographic 

data about the owl and the critical transition period, the very 

touchstone of the prior plan's invalidity. 

2. Viability of Fish Species 

Some 214 native, naturally spawning Pacific salmon and 

steelhead populations or groups of populations ("stocks") in 

California, Oregon, Washington, and Idaho face a high or moderate 

risk of extinction, or are of special concern. Pacific Salmon at 

the Crossroads: stocks At Risk From California, Oregon, Idaho, 

and Washington, 16 Fisheries 4, 8-10 (1991).10 At least 106 

major populations of salmon and steelhead on the. West Coast have 

already been extirpated. Id. at 17. The FEMAT panel identified 

257 stocks of fish on federal lands at high or moderate risk" of 

extinction. FSEIS 3&4-191. Thus, most of the salmonid 

populations within the range of the northern spotted owl face a 

substantial chance of extinction, and a regional pattern of 

population-by-population extinction is already well underway. 

Freshwater species also are at risk of extinction due 

to logging activities. In June 1994 the Fish and Wildlife 

Service ("FWS") determined that bull trout were threatened with 

extinction but could not be listed under the ESA "due to other 

10. A copy of this report is in Excerpts of Record volume 1. 
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higher priority listing actions." 59 Fed. Reg. 30254, 30255 

(June 10, 1994). The bull trout 

has been extirpated from most of the large 
mainstream rivers in which it historically 
occurred. The majority of remaining 
individuals exist within -headwater streams. 
These fragmented and isolated populations are 
subject to local extirpation . •• as a 
result of aquatic habitat degradation due to 
forest management practices, road building, 
dams, water diversions, mining, and 
grazing. • • • Id. 

Thus, degradation of fish habitat through roadbuilding 

and logging is one of the main reasons that so many fish 

populations are at risk of extinction. The alarming decline in 

fish populations has severe economic consequences as well. The 

Pacific Fisheries Management Council severely limited fishing in 

1994, due to catastrophically low projected populations. 59 Fed. 

Reg. 22999 (May 4, 1994). According to the FSEIS, there are 

hundreds of stocks at high-to-moderate risk of extinction within 

the range of the northern spotted owl, and many stocks have 

already become extinct. 11 FSEIS at 3&4-190. The FSEIS and ROD, 

however, contain no discussion of how to prevent additional 

extinctions. They simply observe that extinctions may occur.12 

11. The possibilities for extirpation of various fish species 
are much greater under Option 9 than other alternatives 
considered, including Option 1. FSEIS 3&4-197. 

12. The ROD states that the Fish and wildlife Service issued a 
"no jeopardy" opinion for the selected alternative. That 
opinion, however, addressed only species already formally listed 
under the ESA. ROD at 50-51. 
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3. Range of Alternatives Considered 

Of the ten alternatives developed by FEMAT, none 

proposed the cessation of logging of native forests on federal 

lands. The closest the government came to examining a "no-cut" 

alternative was Option 1. Although "designed to have the highest 

probability of meeting .•. viability of northern spotted owls, 

• • • marbled murrelets, • • • fish species . • • [and] other 

species asso'ciated with old-growth forests," this alternative was 

far from no-cut. FSEIS 2-41. Option 1 explicitly called for 

logging 114 million board feet of timber per year in the first 

decade after implementation of the plan. FSEIS 3&4 265. At 

least one million board feet would be cut from every 

administrative unit of Forest Service or BLM lands within the 

planning area. Id at 268. While Option 1 would have provided 

more protection for old growth owl habitat than Option 9, it 

still allowed logging in less than 80 year old native forests.'3 

These forests are the old growth of tomorrow, and would, if 

protected, provide habitat for old growth dependent species into 

the foreseeable future. 

Although it appeared from the description of Option 1 

that salvage logging was precluded, FSEIS 2-41, in fact Option 1 

would allow extensive logging, even in the "protected" LSR. 

Appendix B7 to the FSEIS applies "to Late-Successional Reserves 

13. All logging, not just logging in old growth, contributes to 
the degradation of fish habitat. Option 1 was therefore less 
favorable to fish species than a "no-cut" alternative would have 
been. 
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and Managed Late-successional Areas in all alternatives." 

including option 1. FSEIS B-129. This appendix states that 

n[r]oad construction in Late-Successional Reserves for 

silvicultural, salvage, and other activities generally is not 

recommended unless potential benefits exceed the costs of habitat 

impairment... FSEIS B-129. Fuelwood cutting is also allowed in 

LSR under Appendix B7. Id. Logging can also occur in LSR under 

the guise of research. "Some [research] activities (including 

those within experimental forests) not otherwise consistent with 

the objectives may be appropriate • n FSEIS B-131. 

The exception under which possibly the most logging is 

allowed in old-growth forests under option 1, however, is 

contained in Appendix B7 under the heading Fire Suppression and 

Prevention. "Fuels management in Late-successional Reserves will 

utilize minimum impact suppression methods in accordance with 

guidelines for reducing risks of large-scale disturbances." FSEIS 

B-130-31. These guidelines are found in Appendix B5. Thus, 

Appendix B7 incorporates by reference the fire "risk reduction" 

provisions from Appendix B5 which would otherwise only apply to 

options 2 through 10. See FSEIS B-73. These fire risk reduction 

guidelin~s provide that 

[i]n some Late-Successional Reserves in [the 
Eastern Cascades and Klamath] provinces, 
management that goes beyond these guidelines may 
be considered. Levels of risk in those Late­
Successional Reserves are particularly high and 
may require additional measures. Consequently, 
management activities designed to reduce risk 
levels are encouraged in those Late-successional 
Reserves even if a portion of the activities must 
take place in currently late-successional habitat. 
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• • • Such activities in older stands may also 
be undertaken in Late-successional Reserves in 
other provinces if levels of fire risk are 
particularly high. FSEIS B-74-75 (emphasis 
added) . 

Thus, substantial logging, including clearcutting of 

healthy green old-growth, can occur in Late-successional Reserves 

under option 1 under the rubric of fire risk reduction, research, 

road construction, and fuelwood cutting. 

4. UnderlYing Economic Analysis 

option 1 was not, however, adopted by the Secretaries. 

The government chose Option 9 over Option 1, primarily on 

economic grounds. In addition to increased receipts14 to the 

government from its timber program, FSEIS 3&4-299, forest 

industry employment would be 5.5% higher under Option 9 than 

Option 1 according to the government's estimate. See FSEIS 3&4-

297. However, the supporting economic analysis in the FSEIS did 

not discuss crucial economic evidence that would markedly change 

the economic picture had it been considered. In particular, the 

FSEIS systematically ignored unlogged federal forests as a 

contribution to the stability of local and regional economies. 

The economic analysis also magnified other economic 

considerations so that the overall economic picture is sharply 

distorted: the FSEIS exaggerated the ability of higher timber 

harvests from federal lands to contribute to the stability of 

14. These receipts are far below the costs of operating the 
timber program, which include millions of dollars in subsidies 
for road building~ tnI ~~ 
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local and regional economies, while exaggerating as well the 

negative economic effects of lower timber harvests.'s 

5. Other Assumptions Affecting the Viability 
Analysis 

A central tenet of the FEMAT viability panels' work was 

the assumption -- contrary to fact -- th'at.the then current 

·regulations implementing the ESA on private and nonfederal lands 

'would remain in force over the life of the new standards and 

guidelines. See SEIS Team Memo Policy Issue No.8. One of these 

regulations, 50 C.F.R. § 17.3, prohibits habitat modification or 

degradation on non-federal lands which may "take" an endangered 

species within the meaning of 16 U.S.C. § 1538(a) (1) (B). This 

regulation underpinned the design of a management regime for 

federal lands: maintenance of the adequate habitat on non-federal 

lands relieves pressure to preserve federal habitat; reduction of 

the carrying capacity of non-federal habitat adds to the burden 

that must be borne by federal habitat. 

In Sweet Home Chapter of Communities for a Great Oregon 

v. Babbitt, 17 F.3d 1463 (D.C. Cir. 1994), individuals and groups 

involved in the timber industry brought suit in the District of 

Columbia seeking an order invalidating the regulation including 

habitat modification in the definition of "take." 50 C.F.R. 

§ 17.3. The district court granted defendants' motion for 

15. The district court found the evidence regarding the economic 
flaws in the FSEIS "persuasive but subject to debate. .. " 
871 F. Supp. at 1325. Thus, the district court found the 
government's economic analysis, if not actually accurate, 
adequate to meet the minimum standards required by NEPA. Id. 
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summary judgment, 806 F. Supp. 279, 287 (D.D.C. 1992), and a 

divided panel of the D.C. Circuit affirmed. 1 F.3d 1 (D.C. Cir. 

1993). On petition for rehearing, the D.C. Circuit concluded 

that because "take" implies affirmative action directed towards 

the endangered species, Congress could not have intended this 

term to preclude habitat modification on non-federal lands. 17 

F.3d 1463. Thus, on March 11, 1994, the D.C. Circuit held 

invalid the inclusion of habitat modification within the 

definition of "harm" in 50 C.F.R. § 17.3. 

When considering this decision in preparing the ROD, 

the Secretaries observed tersely: 

We note the recent decision of the Court of 
Appeals [sic] for the District of Columbia in 
Sweet Home Chapter of Communities for a 
Greater Oregon v. Babbitt, [17 F.3d 1463 
(D.C. Cir. 1994)]. The secretary of the 
Interior has filed a motion seeking to stay 
issuance of the mandate in this matter and 
has recommended requesting rehearing by the 
full Court of Appeals. 16 . The Secretary 
believes that the case is wrongly decided 
and, most importantly, that it is contrary to 
the law in the Ninth Circuit, as set out in 
Palila v. Hawaii Department of Land and 
Natural Resources, 852 F.2d1106 (1988). 
Thus we have determined that the Sweet Home 
decision has no impact on Alternative 9. 

ROD at 69 (footnote added). The Secretaries did not explain how 

their belief in the invalidity of the Sweet Home decision might 

benefit owl populations. In response to a comment that "the 

Sweet Home decision will lead to less protection of spotted owl 

16. Subsequent to the ROD, the D.C. Circuit denied 
reconsideration. 30 F.3d 190 (1994). The united States Supreme 
Court granted the government's petition for certiorari, 115 S. 
ct. 714 (1995), and heard oral argument on April 17, 1995. 
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habitat on non-federal lands" defendants replied that, based on 

the quoted response, "the owl habitat provided by [Option 9] will 

be adequate to meet the objectives of the decision" and that "no 

change is necessary." Id. 

After the adoption of the ROD, the Moseley plaintiffs 

filed supplemental complaints, and NFC filed a complaint (later 

amended) challenging a number of substantive and procedural flaws 

in the ROD. The district court granted the government's motion 

for summary judgment, and denied NFC's motion for summary 

judgment, in December 1994. 871 F. Supp. 1291 (W.D. Wash. 1994). 

NFC appeals. 

ARGUMENT 

I. THE DISTRICT COURT IMPROPERLY CONCLUDED THAT 
DEFENDANTS' PLAN COMPLIES WITH THE VIABILITY REGULATION 

The central issue in this case is whether defendants 

may lawfully manage the nation's forest resources so as to'drive 

the spotted owl, and many other species, to extinction. In NFMA, 

Congress mandated that National Forests be managed to "provide 

for diversity of plant and animal communities • " 16 U.S.C. 

§- 1604 (g) (3) (B). Accordingly, when adopting or amending forest 

plans, the Forest Service is required to ensure that 

Fish and wildlife habitat shall be managed to 
maintain viable populations of existing 
native and desired non-native vertebrate 
species in the planning area. For planning 
purposes, a viable population shall be 
regarded as one which has the estimated 
numbers and distribution of reproductive 
individuals to insure its continued existence 
is well distributed in the planning area. In 
order to insure that viable populations will 
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be maintained, habitat must be provided to 
support, at least, a minimum number of 
reproductive individuals and that habitat 
must be well distributed so that those 
individuals can interact with others in the 
planning area. 36 C.F.R. § 219.19. 

The regulations that implement NFMA require that forest 

planning not only assure the continued viability of vertebrate 

populations, but also the "maintenance and improvement of 

habitat." Id. § 219.19(a) (emphasis added); ~ also Id. 

§ 219'.27(a) (6) (maintenance and improvement of habitat for 

indicator species is a "minimum specific management 

requirement"). This dovetails with the requirement of the ESA ~ 
that endangered species not only be saved from extinction, but ~ 
that any trend towards extinction be "reversed." Carson-Truckee bl! 
Water Conservancy Dist. v. Clark, 741 F.2d 257, 262 (9t~ Cir. &1 
1984) (quoting Tennessee Valley Authority v. Hill, 437 U.S. 153, 

184 (1978», cert. denied, 470 U.S. 1083 (1985). Option 9,meets 

neither the viability nor rehabilitation parts of this standard. 

A. Standard of Review 

Whether option 9 complies with 36 C.F.R. § 219.19 is a 

question of law, and is reviewed de novo. See Sierra Club v. 

~, 38 F.3d 792 (5th Cir. i994). The Secretaries' 

determination that Option 9 did comply cannot stand if it is 

arbitrary and capricious, an abuse of discretion or otherwise not 

in accordance with law. Citizens to Preserve OVerton Park v. 

Volpe, 401 U.S. 402, 414 (1971) (citing 5 U.S.C. 706(2». 
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Defendants are entitled to some deference in 

interpreting and applying their regulations. NRDC v. Hodel, 819 

F.2d 927, 929 (9th Cir. 1987). This deference is not unbounded, 

however. The Court may not defer to an agency interpretation 

that is inconsistent with the mandate of Congress or that is not ~~ 
reasonably based. See Mines v. Sullivan, 981 F.2d 1068, 1070 ~,; 

~ 
(9th Cir. 1992), ~. denied, 113 S. ct. 2993 (1993): Ft. Wayne 

community Schools v. Ft. Wayne Educ. Ass'n, 977 F.2d 358, 366 

(7th Cir. 1992), ~. denied, 114 S. ct. 90 (1993); Shoshone 

Indian Tribe v. Hodel, 903 F.2d 784, 787 (10th Cir. 1990). Here, 

defendants' finding that option 9 would ensure the viabilit¥~ 

the norther~ spotted owl~unreasonable in two respects: (1) the 

viability ratings themselves do not establish that federal lands 

are being managed to ensure viable populations of vertebrate 

species, but rather confirm that specie~ are certain to be 

eradicated by option 9, and (2) the government's refusal to 

address the effect of increased logging on private land that 

would follow the Sweet Home decision, leaves out a critical link 

in the chain of decisional logic, and was therefore arbitrary. 

B. The Viability Panel's Conclusions Support a 
Conclusion that Optipn 9 will Cause the 
Extirpation of Vertebrate Species 

There are two areas in which Option 9 fails utterly to 

comply with the viability regulation. First, there is the 

acknowledged fact that under Option 9, numerous vertebrate 

species face a substantial risk of extirpation. Second, using 
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the government's ·own species' survival assumptions, it is certain 

that some vertebrate species will be eradicated. 

1. A 20% Chance of Extinction of a Species Does 
not Comply with the Regulation 

Defendant's scientists found that under option 9, the 

northern spotted owl and the marbled murrelet each had only an 

80% chance of surviving as a viable species, and argued that this 

finding showed that Option 9 will not jeopardize the continued 

existence of any listed species under the ESA. As the record 

below demonstrated, however, the government's methodology and 

assumptions that led to the conclusion that there was an 80% 

chance of own survival squares neither with accepted scientific 

standards or with actual field conditions. See Declaration of 

Daniel Doak in Support of SAS' Motion for Summary Judgment. 17 

Assuming arguendo the validity of the 80% probability, this 

finding does not satisfy the viability regulation. 

The viability regulation itself does not set a 

numerical threshold at which risk of nonviability may be 

considered to be acceptable. See ROD at 43. The mandatory 

nature of the regulation, however, means that risk to viability -----------------. must be minimized in absolute terms. The regulation states that -----_ ... _ ........ . 

a viable population is one where its number and distribution of 

breeding individuals will "insure its continued existence is well 

17. Defendants argued below that, under the deferential standard 
of review applicable to APA actions, the contentions in Moseley 
plaintiffs' affidavits were not SUfficient to invalidate the 
FSEIS. The district court agreed. 871 F. Supp. at 1320-21. 
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distributed in the planning area . " 36 C.F.R. § 219.19. TO 

"insure" is to "make sure, certain or secure ... " American 

Heritage Dictionary. But an 80% chance of survival is a 20% 

chance of extinction -- a grotesque distortion of the regulation 

and of the English language. 

Undoubtedly other management alternatives would 

present even greater dangers to the spotted owl than. option 9. 

This does not avail the defendants. Because option 9 

significantly degrades habitat, it increases the risk of 

nonviability of the spotted owl. (Had defendants evaluated a 

true "no-cut" alternative, see Section II below, the extent of 

added risk would be more apparent). It is therefore beyond 

dispute that the plan knowingly causes or allows the extinction 

of vertebrate species. 

Even if defendants may approve forest plans posing a 

slight risk of nonviability, option 9, with its very high 20% 

risk of nonviability, ~s outside the regulation. When the 

consequences of a regulatory choice are severe "non-viability" 

of an entire species -- the protection against that outcome must 

be substantial. A mere 80% chance of viability comes nowhere 

close to the degree of protection called for by a regulation 

requiring that viability be "insured." A comparison to 

individual human health decisions is instructive here. 

Government regulators assuring safety of the nation's food supply 

routinely set risk goals of 95% and 99% probability that the food 

(or drug) in question is "safe" or "safe and effective" in the 
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case of a drug. These probability values are widely used by 

other government departments in regulatory decisions. Here, as 

shown in Appendix A attached hereto, the consequence of using the 

80% risk target for viability is the mathematical assurance of a 

99% likelihood that 12 species will no longer be viable, and 95% 

likelihood that 15 species will suffer this fate. This cannot 

comport with the applicable law. 

The vul"nerability of the 80% viability standard was 

recognized by defendants. At Policy Issue No. 6 of ~he SEIS Team 

Memo, the team states that "Dwyer may disagree. The standard for 

knowingly will probably cause extirpation of a species is not 

known, and could be set at the 20% level or any other level 

determined by the courts. The SEIS Team feels this is 

potentially a fatal flaw of Alternative #9." The panel did not 

have the duty, as did the Secretary, of squaring the 80% standard 

with the governing law and regulations. 

The SEIS Team Memo also indicated that 30 vertebrate 

species have a less than 80 percent chance of achieving an A 

outcome for viability. Id. at Policy Issue No.5. In order to 

trY to avoid a finding of non-viability, the FSEIS and the ROD 

changed a basic FEMAT assumption of viability equally an 80 

percent likelihood of achieving Outcome A, to achieving an 80 

percent Outcome of A ~, notwithstanding that on its face, 

outcome A represents viability and Outcome B does not.'8 Id. 

In this context, defendants' adoption and application of a 

18. See note 7 infra. 
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~ility ~st of 80% against which to measure the selected Planh~ 

option 9, was error. 

2. The Chances of Vertebrate Extinction Greatly 
Exceed 80% 

FEMAT determined 109 species had a 20 percent 

likelihood of outcome D (habitat conditions that would result in 

species extirpation from Federal land).19 Id. at policy Issue 

No.6. Thus, there is real doubt that option 9 will even stop 

the slide of these species towards extinction, much less reverse 

it. 

That defendants fell woefully short of the standard 

required by their own viability regulation is easily demonstrated 

by simple arithmetic. Defendants acknowledge that, under their 

plan, 109 different species have only an 80% chance of survival 

(a 20% chance of extinction), considered separately. Even if 

this optimistic estimate is correct -- and there is sufficient 

doubt on that score -- the government's' figures translate 

statistically into a virtual certainty that some species will be 

made extinct as a result of their management. The practical 

significance of this figure can readily be appreciated by 

considering the likelihood of the "full viability" scenario. The 

government estimates that the northern spotted owl has an 83% 

chance of viability. Eighty-three percent is the probability of 

________ . __ ./ ..... 0.-IW\\~,D 
f ,~.--......._/ 

19. ~~otte~populations, according to the most recent 
demograPh~study by Anderson/Burnham, are declining at an annual 
percentage rate o~ 7.5% a year, and this population decline is 
accelerating'. ~ 
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not rolling a "one" with a single die, i.§., of rolling a two, 

three, four, five, or six. With this in mind -- and using the 

higher 83% figure for all species -- the full viability scenario 

is equivalent to rolling the die 109 times. but never rolling a 

one. It is obvious that the chance of this happening is remote 

in the extreme. 20 

Thus, although NFC doubts the validity of the 80% 

figure, and do not agree with Defendants that a 20% chance of 

extinction of any particular species is acceptable under N.FMA, 

defendants own estimates show that, taken as a whole, this plan 

will cause the extinction of protected species. Even the 

deference due an agency in interpreting its own regulations does 

not go so far as to allow an agency to claim that black is white. 

C. The Decision of the D.C. Circuit in sweet Home, 
. which Defendants Improperly Ignored, Invalidates 
the Viability Analyses 

When the·D.C. Circuit invalidated one of the regulatory 

assumptions upon which defendants had relied, defendants took no 

additional steps to ensure the spotted owl's viability. Instead, 

defendants ignored the decision and pinned their hopes on 

reversal. This was an error at the time it was made, and that 

20. The probability of 109 species survival -- one minus .8 
raised to the 109th power -- is .999999999973 that at least one 
species will be extinguished. Even without taking account of the 
interrelationship of species, and the extent to which factors 
causing one species to go extinct will have similar effects on 
other species, the probability of extinction for ten species is 
.9982181478, for twenty exceeds 60%. It is much more likely than 
not, then, that 20 species will be extinct under Option 9. 
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error will be compounded if the Supreme court affirms Sweet 

Home. 21 

Defendants' response to the D.C. Circuit's decision, 

upheld by the district court, 871 F. Supp. at 1312-13, reveals 

two fatal errors in the ROD. First, by ignoring the important 

change in the law brought about by the D.C. Circuit's decision in 

Sweet Home, Defendants failed to comply with their statutory 

duties under NEPA and NFMA to consider fully the impacts of their 

decision on the environment. Second, and more important for the 

long term, by ignoring the degradation of non-federal habitat 

that is almost certain to follow the Sweet Home decision, 

Defendants failed to promulgate standards and guidelines that 

will adequately protect forest species in the real world. 

1. Defendants were not Justified in Ignoring 
Sweet Home 

Obviously, because the Sweet Home decision invalidating 

50 C.F.R. § 17.3 was not entered until March 11, 1994, Defendants 

could not have considered it in their FSEIS issued in February 

1994. However, this does not mean that they were free to ignore 

the impact of this decision before signing the ROD or, for that 

matter, before May 14, 1994, the date the ROD became effective. 

See ROD at 74 (defining effective date). 

21. If, on the other hand, the 
Home, defendants' actions would 
time they were taken. However, 
remand on this issue alone. 

Supreme Court reverses Sweet 
still have been erroneous at the 
there would be no purpose in {l \ 
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In response to comments about Sweet Home, Defendants 

did not argue that the regulatory change mandated by the D.C. 

Circuit was "already considered," nor did they urge that the 

inherent impact of this decision was insignificant to the 

environment. Rather, their sale basis for declining to consider 

Sweet Home is the alleged inapplicability of the'decision. In 

short, Defendants did not argue that Sweet Home is insignificant; 

they argued instead that it is not good law. The'district court 

agreed. 

The sale support for district court's ruling that 

Defendants were not bound to consider the changes wrought by 

Sweet Home in this case is the purported geographi~ limitation of 

the mandate of the D.C. Circuit. Thus, while defendants might be 

bound by Sweet Home when considering the enforceability of the 

invalidated regulation in the District of Columbia, this decision 

does not bind them in any other part of the country. 

This was error. As is apparent from the complaint 

filed in Sweet Home, this case and its holding has no such 

geographic limitation. Sweet Home was brought by eleven 

plaintiffs: (1) an organization comprised of "individuals and 

families who reside in and around Sweet Home [Oregon] ;,,22 (2) an 

22. Sweet Home is in Linn County, some 20 miles southeast of 
Albany, Oregon. Defendants' maps indicate that there are 
significant private landholdings in the portion of the Willamette 
National Forest closest to sweet Home. 
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organization of residents of the Mill City, Oregon area;23 (3) 

an Olympic Peninsula landowner; (4) a Port Angeles, Washington 

based logging company; (5) a Carson, Washington landowner; 24 -( 6) 

a Sweet Home, Oregon based logging company; (7) a Sweet Home 

oregon based timber falling company; (8) the owner and operator 

of a Sweet Home, Oregon based logging company; ("9) the co-owner 

of another Sweet Home, Oregon based logging company;, (10) an 

association'of small sawmill and planing mill operators in the 

southeastern United States; and (11) a trade association of 

timber purchasers in the southeastern United States. See Sweet 

Home Complaint ,,4-14. 25 Eight of these plaintiffs either 

operate or participate in timber businesses within the range of 

the northern spotted owl. 26 

Neither defendants nor the district court contended 

that the Sweet Home decision is anything other than res judicata 

as to the actual plaintiffs in that case. Montana v. United 

states, 440 U.S. 147 (1979); United states v. Stauffer Chemical 

23. Mill City is in Marion County, east of Salem, Oregon. 
Defendants' maps indicate that the BLM lands near Mill City are 
thoroughly interspersed with private lands. 

24. Carson is on the Columbia River in Skamania County. 

25. The Complaint from Sweet Home was submitted to the district 
court by NFC with its reply memorandum to the government's 
opposition to plaintiffs' motion for summary judgment. The Sweet 
Home Complaint is included in the Excerpts of Record volume 1. 

26. Each of the Sweet Home plaintiffs alleges sufficient injury 
for standing purposes. However, none alleges any particularized 
injury, nor was any such injury relied upon by the D.C. Circuit, 
that would distinguish these plaintiffs from any other loggers or 
landowners. 

;"27-



Co., 464 U.S. 165 (1984); see United States v. Mendoza, 464 U.S. 

154, 162-64 (1984) (res judicata precludes relitigation of same 

question between same parties). These persons and groups were, 

at the time the ROD was adopted, therefore perpetually free of 

the restriction formerly imposed by defendants' regulations, and 

may operate their businesses accordingly. 

The activities of these sweet Home plaintiffs alone may 

be sufficient to alter defendants' calculus about the survival of 

a great number of species. As defendants refused to consider 

this possibility, the matter is presently uncertain. It is 

certain, however, that the private landowner plaintiffs, as well 

as members of the organizational plaintiffs, are now free to log 

their thousands of acres of non-federal lands within the range of 

the northern spotted owl. Logging companies that are "free" of 

the regulation defining "harm," would presumably be allowed to 

log even lands owned by non-plaintiffs. 

This fact alone dooms defendants' viability analyses, 

but there is more. Despite defendants' wish to the contrary, the 

impact of Sweet Home cannot be considered limited only to the 

pa"rticular plaintiffs in that case. This could be true only if 

one adopted the preposterous notion that each and every 

participant in the timber economy must bring his own suit in 

order for the regulation to be invalidated as to his 

activities. 27 Moreover, even if each participant in the entire 

27. In this respect, Sweet Home is fundamentally different from 
the case cited by the district court. Claims for retirement 

(continued ••• ) 
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industry were compelled to bring individual suits, each would 

only need to file in the united states District Court for the 

District of Columbia -- where venue is always proper to challenge 

a federal regulation, and where the court would be obligated by 

D.C. Circuit's sweet Home decision to invalidate the regulation 

as to that plaintiff. 28 Thus, even without resort to nonmutual 

offensive collateral estoppel, as a practical matter, anyone who 

wants to take advantage of the Sweet Home decision may do so. 

As a result, the district court's conclusion that Sweet 

Home did not overrule Palila v. Hawaii Dep't of Land & Natural 

Resources, 852 F.2d 1106 (9th Cir. 1988), or that circuit splits 

serve a useful function in the formulation of a coherent body of 

administrative law, was beside the point. Whether or not 

defendants (or plaintiffs, for that matter) approve of the 

decision, Sweet Home has worked a very significant post-EIS 

change in the regu~atory background of this ROD. This change 

required that defendants recalculate the amount of federal 

27. ( ••• continued) 
benefits such as those at issue in Johnson v. united states 
Railroad Retirement Board, 969 F.2d 1082 (D.C. Cir. 1992), cert. 
denied, 113 S. ct. 1842 (1993) are expected to be filed and 
reviewed one at a time. In this context, it is not unreasonable 
to develop regional bodies of law as to the various legal 
elements of such claims. . In contrast, review of the validity of 
a statute or regulationneerl not be sought by each affected 
person. 

28. Given the D.C. Circuit's unequivocal rejection of 
intracircuit nonacquiescence, ~ Johnson v. united States 
Railroad Retirement Bd., 969 F.2d1082, 1091-93 (D.C. eire 1992), 
cert. denied, 113 S. ct. 1842 (1993), it is unlikely that 
defendants could resist application of Sweet Home to any new 
suits filed in D.C. 
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forests needed to sustain protected species, and, in their 

recalculation, take fully into account the ramifications of Sweet 

Home on their viability analyses. 

Thus, notwithstanding the contrary holding in Palila, 

the holding of the D.C. Circuit in Sweet Home effectively 

obviated any reliance upon the ESA to maintain suitable habitat 

for endangered and threatened species on non-federal lands. 29 

The district court's decision to the contrary was error. 

2. Sweet Home Destroys Viability Analyses 

Even if Defendants were justified in ignoring the Sweet 

Home decision when they first adopted the ROD, if Sweet Home is 

affirmed, that option will be available to them no longer. 

Private landowners in spotted owl habitat will be able to exploit 

timber and other resources to an extent not contemplated for two 

decades. As a direct result of the Sweet Home decision, one" of 

29. With all due respect to defendants, their assertion that 
they could ignore Sweet Home because it was "wrongly decided" is 
amazing. Pursuant to the Administrative Procedures Act, a court 
of competent jurisdiction ruled that a federal regulation is 
invalid. Notwithstanding that ruling, the executive agencies are 
apparently asserting that they may continue to enforce the 
regulation, in direct violation of court order. Whether the 
Secretary of the Interior agrees with Sweet Home or not, the 
decision is binding upon him and his agency. Should the agencies 
attempt to enforce the regulation, they can expect to be subject 
to injunction; if they fail to comply, they can expect a contempt 
citation. Only if the Secretary intends to ignore these 
sanctions may his decision to ignore a court ruling he considers 
"wrongly decided" be characterized as "reasonable." 

..J 

If, on the other hand, the Secretary does not intend to 
enforce the regulation, then Defendants necessarily should have 
dropped their presumption that the regulation will prevent 
significant habitat degradation on non-federal lands. 

~30-



the most important underpinnings of the ROD, i.g., that non­

federal lands would not undergo significant habitat degradation, 

has been completely removed. NOw, significant deterioration is 

not merely foreseeable, it is inevitable. For this reason, the 

standards and guidelines, which assumed much more non-federal 

habitat than will soon be available, are wholly inadequate to 

preserve threatened and endangered species. 

The extent of the shortfall is, as yet,'not known. 

Having ignored Sweet Home, defendants did not study the viability 

of the northern spotted OWl, anadromous fish, and other forest 

dependent species in the context of reasonably foreseeable ~~ 
development and use of non-federal lands. However, as the record ~ 

clearly demonstrates that even with the presumption concerning ~~ 
non-federal lands there was doubt as to the viability of many _ ~ . 

species, one can onl assume that the loss of habitat directly ~. 

attributable to Sweet Home will bring a number of species to the7~ 
brink of extinction. For this reason, even if defendants were 

justified in ignoring Sweet Home in April 1994, now they simply 

cannot. Without non-federal lands, the standards and guidelines 

are plainly inadequate and new standards and guidelines must be 

established, in accordance with NEPA and NFMA, which recognize 

the new regulatory reality. 

In view of the "perilous point" at which the spotted 

owl, and other species currently exist, 871 F. Supp. at 1321, it 

was arbitrary and capricious for the Forest Service to conclude 

that Option 9 complied with 36 C.F.R. § 219.19. The district 
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court's conclusion to the contrary, 871 F. Supp. at 1316, was 

error and should not stand. 

II. THE DISTRICT COURT ERRED IN FINDING THAT THE AGENCIES 
HAD CONSIDERED AN ADEQUATE RANGE OF ALTERNATIVES 

Whether the range of alternatives examined by the 

agencies is adequate under NEPA or NFMA is a question of law, and 

is reviewed ~~. Nevada Land Action Ass'n v. united states 

Forest service, 8 F.3d 713,716-17 (9th Cir. 1993). Thus, the 

Court "view[s] the case from the same point as the district 

court." Id. 

The examination of alternatives is "the heart of the 

environmental impact statement." 40 C.F.R. § 1502.14; see 36 

C.F.R. § 219.12(f). Indeed the "existence of a viable but 

unexamined alternative renders an [EIS] inadequate." Idaho 

Conservation League v. Mumma, 956 F.2d 1508, 1519 (9th Cir. 

1992). Although the FSEIS and the ROD acknowledge the number of 

scientists calling for no further cutting of ancient forests, 

this·was not an alternative considered in the FSEIS. Defendants' 

decision not to evaluate a "No-cut" alternative will of itself 

invalidate the FSEIS unless, and only unless, the conclusion that 

leaving out this alternative was reasonable. 

A. Defendants were Obligated to Consider a No-cut 
Alternative 

The range of alternatives of an EIS is analyzed under a 

rule of reason. Headwaters. Inc. v. Bureau of Land Management, 

914 F.2d 1174, 1180 (9th Cir. 1990). The "touchstone for [this] 
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inquiry is whether an EIS's selection and discussion of 

alternatives fosters informed decision-making and informed public 

participation." California v. Block, 690 F.2d 753, 767 (9th Cir. 

1982). Here, the "No Further cutting of Native Forests" 

alternative was never considered. Instead, option 1 was 

presented, which still allowed the harvest of more than 100 
,~ -. ------

million board feet per year of federal forest in riparian ar~ 

administratively withdrawn areas, and matrix areas, ano-U'i'iCier 

some circumstances, ever. in Late Successional Reserves. The 

district court did not disagree with NFC's argument that a no-cut 

alternative should be considered. Rather, the district court 

simply found that Option 1 embodied a no cut alternative. 871 F. 

Supp. at 1320. 

This conclusion was an error of law and is not a mere 

technical failure, with only technical consequences. Evaluation 

of No Cut was essential here. Given the fact that the entire 

purpose of the EIS was to determine what the impacts of further 

timber harvesting would have on native forests, it appears that a 

No Cut alternative would be a useful baseline of information that 

would assist the decision-maker in reaching a decision. This No 

Cut alternative would provide baseline numbers of the number jobs 

available without harvesting such forests, the survival 

likelihood of the spotted owl, marbled murrelet, and other 

species without further timber harvesting on Federal lands. 

Therefore, under the rule of reason, a No Cut alternative should 

have been included in the FSEIS. 

~33-



B. option 1 was Not a No-Cut Alternative 

On its face it is apparent that option 1 allowed 

substantial logging of native forests. Most of this logging 

would come from native forests not yet considered old growth 

the old growth of tomorrow. In addition, numerous loopholes are 

allowed under Option 1 which belie the district court's belief 

that Option 1 would protect "essentially all existing old growth 

forests." 871 F. Supp at 1320. Logging under these "loopholes" 

could easily surpass the projections in the ROD for "regular," 

i.~., allowed logging. Finally, the ROD concedes that 26,000 

acres 'of timber harvesting will be allowed under authority of 

section 318 in proposed Late Successional Reserves without 

meeting the criteria of option 9. This same logging would have 

been allowed, under Option 1, without regard to its impact on the 

viability of native forest species. 3o 

The agen~ies therefore clearly failed to put forward an 

alternative that honestly and unambiguously embodied the 

cessation of logging in native forests in the planning area. 

This failure was error under NEPA and NFMA, and requires that the 

district court's judgment be reversed. 

30. Defendants violated NEPA by failing even to discuss the 
impact of section 318 logging on Option 9. The only real 
analysis of this shows up at Page 13 of the ROD, which indicates 
that between the Draft and Final EIS, the size of various 
reserves increased. However, there is simply no analysis that 
this "additional land" designation in any way mitigates for the 
guaranteed loss of spotted owl habitat, and the Situation 
Assessment of Defendants even notes that there may not be any 
spotted owls in the land so added. (SEIS Team Memo, Policy No. 
7) • 
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CONCLUSION 

For all the foregoing reasons, NFC asks that the 

-
judgment of the district court be reversed, and that the case be 

remanded with instructions that the district court order 

defendants to cease all logging in the planning area until a plan 

that ensures the viability of the northern spotted owl, and other 

native forest dependent species, can be designed and implemented. 

STATEMENT OF RELATED CASES 

There are two other appeals from the district court's 

judgment in this case: Nos. 95-35214 and 95-35215. opening 

briefs in both cases are due to be filed in June 1995. 

Dated: May 8, 1995 
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APPENDIX A 



N 
1 
2 100.0% 

3 100.0% 100.0% 

4 100.0% 

5 100.0% 90.0% 
6 100.0% 
7 100.0% 

80.0% 
8 100.0% 
9 99.9% 

10 99.8% 70.0% 

1 1 99.5% 
12 99.1% 60.0% 
13 98.2% 
14 96.9% 50.0% I_SerieS1 1 
15 94.8% 
16 91.8% 
17 87.5% 40.0% 

18 81.9% 
19 74.9% 30.0% 

20 66.7% 
21 57.6% 20.0% 
22 48.1% 
23 38.7·'" 10.0% 
24 29.9% 
25 22.2% 
26 15.7% 0.0% ... C') III " G> C') III " en C') III " en C') III " en 
27 10.7% N N N N N C') C') C') C') C') 

28 6.9% 
29 4.2% 
30 2.5·'" 
31 1.4% 
32 0.7% 
33 0.4% 
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