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UNITED STATES CISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

AT SBAT'tLE 

S~ATTLE AUDUBON SOCIeTY, et al., 

Plaintiffs, 

v. 

JACK WARD THOMAS, et al., 

Defendants. 

and 

WASHINGTON CONTRACT LOGGgRS 
ASSOCIATION, et al., 

Defendants­
Inl:ervenors. 

) 
} 
) 
) 
) 
) 
) 

) 
) 
) 
) 
} 
) 
) 
) 
} 
) 

--------------------------------) 

NO. ca9-1~OWD 

ORDER ON PLAINTIF~S' 
RENOTED MOTIONS 
RE FIRST AND LAST 
TIMSER SAI.S$ 

The history of th1e mattsr is set out in the Order on Mot~on5 

Heard on November 1, 1995 (Okt. # ll8B) , and che Order on SAS's 

Motion tQ, Clarify and Enfo~ce and WCLA'g Motion to Clarify or 

Vaoata (Dkt. # 1210). In the latter order, entered on Febru-

ary 23, 1996, ~he court ruled as fo11ow~: 

~h~ injunctions prohibiting the federal defendants 
from going forwara wieh the Cowooy. Nita, S¢uth N~ta. 
and Garden sales, entered herein, have neV9r been vaca~­
ed, and the only one appealed f~om was affirmed by the 
Co~rt of Appeals. The orderly administration of jUs­
ti~e, and the avoidance of i~reparable harm, ~equire 
that these injunctions not be vaca~ed pending the Ninth 
Circuit'S decision in the appeals to be argued in the 
week of May 6. If the court of Appeals affirms the Dis­
trict of Oregon decision, this court will vacace the 

... - -~ - .......... , .- ) "' .J, 
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injunctions; if it reverses, there will be no legal 
authority for the agency to prQceeQ with these four 
sale3. 

The Firat and Last sales are in a different catsgo­
ry. They were never enjoined by this court but, in­
stead, were VOluntarily cancelled by ~he Forest Service. 
AS to them the ~istrict of Oregcn has ic£u$d not just a 
declaratory judgm@nt but an injunction requiring that 
they go forward under Seetion 2001(k). The court of 
Appeals will decide whether they are w1thin the scope or 
Sect10n 2001(k). Tbese two sales are not the subject of 
any injunction !ssued herein. and, as to them, WCLA's 
motion must be granted and SAS"s motion denied. 

Plaintiffs Seattle Audubon Society, at al. (collectively 

9 "SAS"), have now renoted two motions they originally filed if!. 

10 1990. These motions sought summary judgment and a permanent 

'1 injunction against the Firat and Last timber sale~ in the Umpqu~ 

12 National Forest in Oregon. Responsive briefs Were never filed by 

13 defendants. After ohhe~ sales were enjoined as violativ~ of 

14 Sect~on 318 of the Department of the Interior and Related Agencies 

15 Appropriation= Act I 19~O, 103 Stat. 745 (II SeeC10n 318"), t;:he 

16 federal defendants withdrew the First ana Last sales, recognizing 

17 that they also would violate Section 3~e. The motions were 

19 therefore strieken as moot. Okt. # 675. 

19 Under the short-term measure adopted in 1995, Section 200l(k) 

20 of the Fiscal Year '1995 Emergeney Supplemental Appropriacions for 

21 Disaseer Relief an4 Rescissions Act (nSection 2001{k)"). the 

22 federal defendants have been ordered by a judgment entered in the 

23 District of oregon to go forward with the First and Lase sal~s. 

24 The SAS pareies in the present case are also interveno~-def~ndants 

25 or amici curiae in the Oregon litigation. The judgment in the 
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Oregon case is now on appeal, with argument in the.Ninth Circuit 

2 scheduled for the week of May 6, 199G. 

J The renoted SAS motions seek a ruling that the First an4 LaSt 

4 sales are in violation of the sUPstantive standards of Section 

5 316. That propo~ition is not contested by t~e federal defendants. 

6 Whether it follows that the sales are u~authorize4 under Section 

7 200~(k) is a d~fferent question. however, and is now before the 

8 Ninth Circuit. This 1989 case, in the course of wbich the ~irst 

9 and Last sa~es were withdr~wn before final judgment was entered, 

10 does not provide.a vehicle for testing them under Section 2001(k), 

11 particularly when the same issue has already been liti9a~ed 

12 between substantially the same parties in an adjoining d~str1c~. 

13 For these reasons, the .enoted motions are denied .. SAS's motion, 

14 raised in ies reply brief, for relief from the judgment under Fed. 

15 R. Civ. P. 60(h) (G) is also denied. The judgment Qontained no 

16 provision adverse to SAS in the respect now argued. 

11 The clerk is directed to send copies of ~his o~d:r to all 

18 counsel of reeord. 

'9 Dated: March 27, 1996. 

20 

~J,~ 
William L. Dwyer 

21 

22 UnitBd States District Judge 

24 

25 

26 

ORD ON PLTFS' RENOTED MTNS RE 
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today, but to the best of our knowledge, 
there is no hearing scheduled on this matter. 
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THE HONORABLE WILLIAM L. DWYER 

IN THE UNITED STATES DISTRICT COunT 
FOR TH~ WESTERN DISTRICT OF WASHINGTON 

SEATTLE AUDUSON SOCIETY, et al., 

Plaintiffs, 

'1'. 

JACK WARD THOMAS, et al., 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

---------------------------------) 

Civil No. C89-160-WD 

FEDERAL DEFENDANTS' 
RESPONSE TO PLAINTIFFS' 
RENOTED MOTION FOR 
SUMMARY JUDGMENT AND 
INJUNCTION AS TO 
FIRST AND LAST TIMBER 
SAL~S 

Plaintiffs have refiled two motions in this action: 

SAS' Motion for Summary Judgment and Permanent Injunction Against 

the Last Timber Sale, filed September 5, 1990, and SAS' Motion 

for Summary Judgment and Permanent Injunction Against the First 

Timber Sale, filed September 17( 1990. 'l'heee motions contend 

that the First and Last Timber Sales violate the provisio~s of 

Section ~18 of the Department of the Interior and Related 

Agencies Appropriations Act, 1990, 103 Stat. 745 { "Section 

1 Pursuant to the outstanding injunction issued by the 
District Court of Oregon, contracts for the First and Last timber 
sales were awarded by the Forest Service on March 8, 1996. 
Operations have not commenced on the sales. The award of 

FEDERAL DEFENDANTS' RESPONSE TO 
PLAINTIFFS' RENOTED MOTIONS - l 
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1 1. The Government is sympathetic to the intent of plaintiffs' 

2 motions. The First and Last timbe~ s~les are identical in form 

3 to the four sales with respect to which the Court continued its 

4 earlier injunctions pending decision by the Ninth Circuit (on 

5 appeal from the decision of the District Court of Oregon) 
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regarding whether these sales are covered by Section 2001(k) of 

the Rescissions Act of 1995. Order on SAS' Motion to Clarify and 

Enforce and WCLA's Motion to Clarify or vaca~e (Feb. 23, 1996) 

("Clarify Order II). The First and Last timher sales lie within a 

Late Successional Reserve and a Key Watershed as those cerms are 

defined in the Northwest Forest Strategy. Attached declaration 

of Claude C. McLean dated March 5, 1995, para. 7. At the time of 

preparation of the S~rategy, the Forest Service had no intention 

of pursuing the award of these sales. rd. 

2. This Court has reached it$ own conclusion that ~ six sales 

involved in the prior proceedings in this Court would be 

inconsistent with the Northwest ForesC Strategy. See Order on 

Motions Heard on Novemb@r 1, 1995, p. 8 ( Hall six sales in 

question would be illegal but for Section 2Q01(k) (1); they are 

located in late-successional reserve areas, as defi~ed by the 

Northwest Forest Plan.") ,The Court has further concluded, as to 

the four similarly situated enjoined sales, that if they are 

1( ... continued) 
contracts does not, of course, moot plaintiffs' ,motion for 
summary judgment and injunction. See, gene;!;"ally, Feadwatere. Inc. 
v. Bureau of Land Management, 993 F.2d 1012 (9~h Cir. 1990). 

FEDERAL DEFE~~ANTS' RESPONSE TO 
PLAINTIFFS' RENOTED MOTIONS - 2 

U.S. DEPARTMENT OF JUSTICE 
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1 "irrevocably awarded for logging" prior to the Ninth Circuit's 

/ 2 ruling on the scope of Section 2001(k) t lithe harm 'Ilould be 

,-.. , 

...... -. __ •.. 

3 irreparable." Clarify Order p. 3. 

4 3. The Forest Service cancelled the offers for the' First and 

5 Last sales in ~990 in light of the Court's rulings entering 

6 summary judgment and granting an injunction in what the 

7 Government termed "an identical matter ll 
- section 318 challenges 

8 to the enjoined Nita and south Nita Sale5. ~ Defendants' 

~ Memorandum ,in Response to SAS' i.Jiotion for Summary Judgment and 

10 Permanent Injunction in Re First Timber Sale (10/3/90) (Dkt. 

11 #G70), p. 2. At that time, the Government advised the Court 

12 that the First and Last sales would not be reoffered as part of 

13 

14 

15 

16 

17 

lS 

19 

20 

21 

22 

23 

24 

25 
26 

the Sect!on 319 timber sale program, and the Court struck the 

motions as moot. Minute Order (10/16/90) (Dkt# 675). 

Thus, defendants agree that the sales could not have 

proceeded under Section 318, and that the equities concerning 

their sale and operation, in the context of the total history of 

the Northwest old-growth controversy and its resolution in the 

Northwest Forest Strategy upheld by this Court, strongly argue 

that they not be released. Indeed, defendants would not have 

awarded the contracts but for the enactment of Section 200l and 

the outstanding injunction issued by the District Court of Oregon 

directing them to award the sales in the same form as originally 

offered. 

FEDERAL DEFENDANTS' RESPONSE TO 
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4. The Government is also sympathetic to che posture in whiGh 

plaintiffs find themselves. Arguably, plaintiffs made a decision 

not to pursue further proceedings against the First and Last 

sales, following the Court's decision on ~ootness, on the basis 

of a represer.tation by the Forest Service that the salee would 

not be reoffered. Under intervenors' interpretation of Section 

2001(kl, Congress has nullified that representation. ~he result 

will doubtless discourage settlement of similar actions in the 

future. 

5. Defendants have repeatedly represented to the Courts that 

they would not take a legal position on the First and Last sales. 

In its role as an officer of this Court I the Department of 

Justice is Go~pelled to point out that plaintiffs' motion raises 

two issues regarding the jurisdiction of this Court to act here. 

These concern the expiration of Section 318, and the finality of 

thi~ Court's judgment. 

a. Expiration of Section 319. Plaintiffs' motion appears 

to assume that this Court presen~ly has jurisdiction to entertain 

an action under Secc10n 318. Apparently, plaintiffs rely on the 

proposition that because the sales will go forward in the form 

originally offered, Section 318 still applies to them. See 

plaintiffs' Renoting o~ Motions for Summary Judgment and 

Permanent Injunction against th~ First and Last Timber 

Sales, p. 3. 

Section 318(k) provides: 

FEDERAL DEFENDANTS' RESPONSE TO 
PLAINTIFFS' RENOTED MOTIONS - 4 

U.S. DEPART~ENT Of JUSTIC~ 

ENVIRONMENT ANO NATURAL RESOURces OIVISION 
GENERAL LITIGATION seCTION 

P.O. BOX 663 
WASMINGTON, DC 20044-0663 
T~LePHONE: (202) 305-0506 
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Timber sales otfered to meet the requirements 
of 5ubsection (a) of this section 8h~11 be 
subject to the terms and conditions of this 
section for the duration of those sale 
contracts. All other provisions of this 
section shall remain in effect until 
September 30, 1990. 

The Conference Report states as follows concerning the duration 

of this fitatute: 

In developing the amendment, the 
managers have sought. t.o balance the goals of 
ensuring a predictable flow of public timber 
for fiscal y~ar 1990 and protecting the 
northern spotted owl and significant old 
growth forest stands. In reconciling these 
often conflicting goals, the managers have 
limited all provisions in this subsection to 
fiscal year 1990, except that the timber 
sales offered under this section in fiscal 
year 1990 are covered by its terms and 
conditions throughout the length of the 
timber sale contracts. Sales offered under 
this section but not awarded and withdrawn 
after October 1, 1990 under normal Forest 
Service and BLM procedures may noe be 
reoffered in subsequent fiscal years under 
the terms of this section. 

H. Conf. Rep. No. 101-264, lOlst Cong., lost Sese. 87·(1989) 

A r~asonable interpretation of Section 318(k) is t};lat 

Section 318 survives only with respect to those offers which 

actually resulted in sales contracts prior to October 1, 1990. 

Since the offers for the First and Last sales did not result in 

award of a contract in fiscal year 1990, there is a question 

whether Section 318 is available as a basis for a claim that this' 

Court presently has authority to enjoin these sales. 

FEDERAJJ DEf'"ENDANTS' RESPONSE TO 
PLAINTIFFS' RENOTED MOTIONS - 5 
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1 This position would seem to be reinforced by the fact that the 

·0. __ •.. · 2 offers for these sales were cance~led by the Forest Service. Se~ 

'----, 

'.,--... 

3 Plaintiffs' Memorandum in Support of Motion to Clarify and 

4 Enforce Judgment (Oct. 3, 1995) pp. 17-18. As indicated by the 

S Conference Re.port quoted above, Congress did not intend to permit 

6 withdrawn sales to be reoffered under Section 318 following the 
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expiration of the statute. 

b. Finality of Judgments. Unlike the situation with the 

tour enjoined sales" there is no outstanding injunction or order 

with prospective application as to the First and Last sales upon 

which the Court can hinge its jurisdiction. Inde@d the Court may 

have determined this matt"er already in its February 23, 1996 

Order. See Order on SAS Motion to Clarify and Enforce, etc., Feb. 

23, 1996, pp. 3-4. 

One basis upon which the Court might entertain these 

renoeed motions consistent with the rule regarding finality of 

judgments is to consider them as motions under Rule 60(b) (6) to 

vacate the Court's earlier judgment dismissing them as moot. 2 

2 Under the pertinent provisions of 60 (b) (6), for "any 
other reason justifying relief from the operation ofChe 
judgment," a court may relieve the party of all final judgment, 
order or proceedings. 11 Fed. R. Ci v. P. 60 (b). Unl ike 
subsections (1)-{3) of Rule 60(b), there is no statutory time 
limit on bringing a Rule 60{b) (6) motion. The rule merely 
requires that it be brought "within a reasonable time," and the 
Ninth Circuic has declared this to be a factual determination 
committed to the sound discretion of the trial court judge. 
Fed. R. Civ. P. 60(b) (6). See U.S. v. Alpine Land & Reservoir, 
Co., 984 F.2d 1047, 1049 (9th cir. ~993), cert. denied, ll4 S.Ct. 
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The rule is available to provide relief to pa~~ies who are 

confronted with extraordinary circumstances that excuse their 

failure to follow ordinary paths of appeal. In re Pacific Far 

East Lines, Inc., 899 F.2d 242; 250 (9th Cir. i989). Applying 

the rule to this case would require the court to find that the 

Forese Service's representation that the sales would not be 

reoffered, and the subsequent passage of 2001(k) (purportedly, 

under intervenors' const~uction of the statute, nullifying that 

representation)' constitute' "e:x:traordinary circumstances" by 

reason of which plaintiffs were unfairly foreclosed from 

exercising their rights of appeal from the Court's judgment 

dismissing the actions as moot. The situation would be analogous 

to one where the parties entered into a settlement upon legal and 

factual bases that subsequent developments fundameneally altered, 

requiring equ'i table relief. S98 In re' Pacific Far East Lines. 

2 ( ••• continued) 
60 (l~93). See also In re Pacific Far East Lines. Inc., 889 F.2d 
242, 24g (9th Cir. 1989). The Court clearly has the authority to 
treat plaintiffs' motion as a Rule 60(b) (6) motion. See Cisneros 
v. United States, 994 F.2d 1462, ~466 n.4 (9th Cir. ~993). The 
supreme Court has set forth the general guidelin9s for 
apolication of Rule 60(b) (6): 
~~, The Rule does not partiCUlarize the factors that 

justify relief, but we have previously noted that i~ 
provides courts with "authOJ::ity to enable them to 
vacate judgments whenever such action is appropriate to 
accomplish justice, while also cautioning that it 
should only be applied in "extraordinary 
circumstances." 

Liljeberg V'. Health Serv;'ces Acquisition Corp. 486 U.S. 847, 
863-64 (l9SB) (citations omitted). 
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(discussion, and cases cited n.S3) . 

However, were the Court to reopen proceed~n95 upon such a 

b~$is, it would still have to determine that it had iurisdiction 

to grant affirmative relief--in this case to grant summary 

judgment and enter an injunction against the First and Last 

timber sales pursuant to Section 3l8. Cf. Fairfax Countywide 

Citizens ASsociation v. County of Fairfax, Virginia, 5'/1 F.2d 

1299 (4th Cir. 1978) I pert. denied, 439 U.S. l047 ( once 

proceedings are reopened pursuant to a Rule 6o(b) (6) motion, 

district ~ourt not empowered to act without independent ground of 

federal jurisdiction}. Thus, the court would still have to 

consider whether it had jurisdiction to enjoin these sales. 

CONCLUSION 

The equities presented by plaintiffs' motion require this 

Court, should it find jurisdiction to act, to accord ~o the Firse 
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and Last timber sales the same treatment as that accorded to the 

four enjoined sales pending decision by the Ninth Circuit on the 

scope of Section 2D01{k). 

Dated this 1.1.th day of March, 1996. 

Respectfully submitted, 

KATRINA C. PFLAUMER 
United States Attorney 

LOIS J. SCUI~FER 

Assistant Attorney General 

Attorneys for Defendancs 
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FOR TRE WESTERN DIST~ICT OF WASHINGTON 

SEATTLE AUDUBON SOCIETY, et al 

Plaintiffs, 

v. 

JACK WARD THOMAS, et al 

Defendants. 

} 
) 
) 
) 
) 
) 
) 
) , 
I 

------------------------------------) 

Civil No. 89-160-WD 

DECLARATION OF 
CLAUDE C. MCLEAN 

I, Claude C. McLean, hereby declare the following to be 

true and correct: 

1. I am the Fire/Fuels/Air/Timber/Ecology Staff Officer 

for the Umpqua National Forest, headquartered in ~oseburg, 

Oregon. I have been the Fire/Fuels/Air/Timber/Ecology Staff 

Officer for the umpqua National Forest for 3 years. I have 

34 years of experience with the Forest Service in timber 

sale preparation, contracting and administration . 

. "-~ DECLA.~TION OF CLAUDE C. MCLEAN 
SEATTLE AUDUBON SOCIETY, et al v. THOMAS, at al 
Civ. No. B9~160jID Page 1 
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2. The First Timber Sale is looated on the Tiller 

Ranger District of the. Umpqua National Forest. It lies 

within Boulder Creek drainage of the South Umpqua 

Watershed. The sale is comprised Of five cutting units, 1.9 

miles of road construction, and 1.2 miles of road 

reconstruction, totaling 158 acres. None of the units 

exceed 42 acr~s. The timber to be harvested is predominately 

Douglas-fir, sugar pine, western hemlock, white fir, and 

incense cedar. Four of the units will be harve~ted by the 

clearcut. method, leaving no residual standing trees, and one 

unit will be harvested by the shelterwood method, which will 

leave ten to fourteen trees per acre for seed source and 

shelter. 

3. The Last Tj..lt'ber Saleie located on the Tiller Ranger 

District of the Umpqua National Forest. It lies within 

Boulder Creek drainage of the South Umpqua Watershed. The 

~ale is comprised of seven cutting units, and 1.2 miles Of 

road construction, tota~ing 14~ acres. None of the units 

exceed 29 acres. The timber to be harvested is 

predominately Douglas-tir, sugar pine, western hemlock, 

white f~r, ~~d incense cedar. Six of the units will be 

harvested by the clearcut method, leaving no residual 

standing trees, ~nd one unit will be harvested by the 

shelterwooc method, which will leave ten to fourteen trees 

per acre for seed source and shelter. 

'--.. ' DECLAR..~TION OF CLAUDE C. MCLEAN 
SEl' .. TTLE AUDUBON SOCIETY. et al v. THOMAS, et al 
Civ. No. 89-160-.WD . page 2 ., . ,. 
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4. The Umpqua Nationa~ Forest Plan was amended by the 

Northwest Forest Plan in April 1994. The amendment made 

certain ~and allocations on the Umpqua National Forest that 

specify permitted management activities and establish 

standards and guidelines for the implementation of 

Itl;:.lnagement activities. Two such land allocations are the 

Late-Suc~essional Reserves (LSR) and ~ey Watersheds. 

5. The LSRs are to be managed to protect and enhance 

conditions of late-successional and old-growth forest 

ecosystems, which serve as habitat for late-successional and 

old-growth related species, incluaing Che northern spotted 

owl. Limited timber stand management is permitted and 

subject to review by an interagency group, the Regional 

EGosystem Office . 

6. Key Watersheds.are to be managed to maintain Che 

existing watershed condition or lead to improved 

conditions. Key Watersheds overlay all other land 

allocaCions and place additiona~ management requirements or 

emphasis on activities in those areas. Key Watersheds are a 

system of large refugia comprising watersheds ·that are 

crucial to at-risk fish species and stocks and provide high 

quality water. Timber harvest cannot occur in Key 

Watersheds without a watershed analysis. No new roads can 

be built in the unroaded portions ot prev1ous~y iuventoried 

(RA"'~B II) roadless area.s; in other areas, t·here is to be no 

'-~ DECL.A.~TION OF CLAUDE C. MCLEAN 
SEATT:r.~ AtID'1JBON SOCIETY, et al v. THOMAS, et al 
Civ. No. 89-i60-WD Page 3 :) 
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net increase in the amount of roads . 

7. First and Last timber sales lie within an LSR and 

the South umpqua Key Watershed. At the time of Northwest 

, Forest Plan preparation in 1~93 and 1994, the Forest Service 

had no intention of pursuing the award of these two sales. 

In fact, the Forest service had rejected the bids for these 

sales in 1990. The Northwest Forest Plan Record of 

Decision, which amended the umpqua Forest Plan, does not 

describe thes~ two sales. It is not certain whether or not 

the Northwest Forest Plan considered tne cimber to be 

harvested from these sales, a.9 it did with other described 

timber sales. 

8. To date, the Forest Service has not undertaken any 

review of First and Last timber sales for their compliance 

or non-compliance with the Umpqua Forest Plan. as amended . . 
These two sales were not a part of an aquatic strategy 

review made in ~993-94 of 5evera~ other Umpqua National 

Forest timber sales. 

I decla.re under penalty of perjury that the foregoing is 
true and correct. 

arJ?M.PAf.l1f Executed ~ ~~ Oregon, onQQ'~ ft!iC 
. MCLEAN 

DECLARATION OF CLAUDE C. MCLEAN 
SEATTLE AL~UBON SOCIETY, et al V. THOMAS, et al 
Civ. No. 89-~60-WD PagE! 4 

.~) 

l&J Ul4t1 "il,o 



Ol/18/96 18:39 

u.s. DEPARTMENT OF JUSTICE 
RNV~RONME~ AND NATURAL RESOURCES DIVIS!ON 

GENERAL LITIGATION SECTlON 
601 PENMSYLV~IA AVENUE, N.W. 

WASH~NGTONi D.C. 20004 

FAX NUMBER 305-0506; -0267; -0429 
CONFIRMATION NUMBER (202) 305-0504 

PLEASE DELIVER TO: 

To: Don Barry 
Bob Baum 
Dinah Bear 
Ted Eoling 
Peter Coppelman, 

Lois Schiffer, 
Jim Simon 

Al Ferlo 
Mike Gippert, 

Jay McWhirter 
Tim Obst 

Jeff Handy (503) 
Nancy Hayes 
Elena Kagan 
Don Knowles (503) 
Karen Mouritaen 
Roger Nesbit (503) 
Chris Nolin 
Jason Patlin (301) 
Jim SutherIand(503) 
Tom Tuohmann (503) 
Sue Zike (503) 

208-4684 
208-3871 
45b-07S3 
5l4-4231 
5l4-0557 

514-4240 
690-2730 

326-3807 
208-5242 
456-1647 
326-6282 
219-1792 
231-2166 
395-494l 
7l3-0658 
465-6582 
~26-6254 

326-7742 

NUMBER OF PAGES: 

DAT~: March 18, 1996 

FROM: Lisa Holden, (202) 305-0474 

MESSAGE: SAS v. Thomas. Attached is Plaintiffs' SAS 
Reply in Support of Renoted Motions (First 
and Last) . 

~OOl/007 



~ : 

1 

2 

4 

s 

6 

7 

e 

10 

11 

12 

13 

14 

15 

1.15 

17 

~002/007 

THE HONORABLE WILLIAM ~. OWYER 

IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF WASHINGTON 

SEATTLE AUO~ON SOCIETY, e~ al., ) 
) 

PlainLifts, ) 
} 

v. ) 
) 

JACK WARD THOMAS, at a1., ) 
) 

Defendants. ) 

--~---------------------------) 

Civil No. C69 .. 160-WD 

PLAINTIFFS' REPLY IN SUPPORT 
O~ RENOTED MOTIONS 

INTRODUCTION 

Plaintiffs Seattle Audubon Society ~ al. (collectively 

18 "SAS") ha'V'e renewed their motions for summary judgment and. 

19 injunctive relief tor Lhe Fir$~ and ~ast timber sales on the 

~O Ump~1B National Forest. These sales were originally challenged 

2~ in S~ptember 1990 for violating § )1$ of the Department of the 

22 Interior and Related Agencies Appropriations Act of 1990, pub. L. 

23 No. l01-121 (198~). racing cerca1n ~uJunctions, ~he Forest 

24 Service w1thdr~w the s~les. and this Court struck che motions tor 

25 summary judgment and permanent injunction as moot. Order at 1-2 

26 (Oct. l6, 1990). 

27 The First and. Last timber sa-lea "are :1.dent.ical. i.n form r.o 

5~er~. Club ~~al DelOD&. ~d 
'oS Seec~d ~ve~.. SU1~~ ~D3 
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1 the four sales with respect to which the' Court continued its 

2 earlier injunctions. II Fed. Defs' Reap. to Renoted Motions at 2. 

3 However, because Lhe court had no injunction in pl~ce Co 

4 continue, tnere wa& no relief av~ilable for First and Last, 

5 despite the irrevocable harm that logging ~ill cause. First and 

Ii Last not only violate § :ae, but they "also contravene and 

7 jeopa.rd.iz~ t:he Northwt:;!st Forest Plan." order on SAS'a Motion to 

9 Clarify at 2 (Feb. 22, 1996) - The Forest Service has now awarded 

the contracts for the First and Last timber sales_ See Fed. 

,~O Defs' Resp. to Renoted Mot1ons at 1 n.l. 

11 ANALYSIS 

l.Z 1. FEDERAL RULE OF CIVIL PROCEDURE 60(b) (6) 

13 

14 

A district court may relieve a party from a final judgment, 

order. or proceeding for I' any other reason justifying relief from 

15 the operation OI t:he jUdgment. 1I F~~. R. Civ. P. GO(b) (6). Thi$ 

lG rule ~ives district courts the power to vacate final orders 

17 "whenever such action is appl:'opriat~ to accomplish justice." 

18 gAited States v_ Sparks, GBS F.2d 1~28, 1130 (9th Cir. 1962)_ 

19 The federal defendant~ ~~re~ with SAG that the require~ene 

20 (")f "extraordinary circurnsta.nees n for relief under Rule 60(.0) (6) 

21 

22 

23 

24 

is met here. See ~ed. Defs' Resp. co Renoted Motions at 6-8_ 

Washington Contra<::t Loggere A~sociation ("WCLA") only obliquely 

mQntions Rule 60(0) (6), see WCLA Opp. to Renotea Mot~ono ae ~ 

nolo and WCLA's reference to Maraziti v. Ihorpe. 52 F.3d 252, 

25 254-55 (9th Cir. 1995), is \,lnhelpfu~. In Maraz;iti" the 

2' e~traordinary circumstances raised in the Rule 60(b) motion were 

27 simply a .r:~itel.·e.tion o£ an eo.rlicr argument. mC\de befor-.-- final 

s,.w~. cl~ L8§al ~ef~4. ~4 
~g5 SP'~Cft~ ~~~~~G. Suite 203 
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1 judgment. Here, the ext~aord1nary circumstances arise from the 
, 

2 Forest Service renesing on representations that lea to the 

3 ~i5miH~al of the~e motion~ a~ mooco Cleer1y, BAS did not make 

4 any argumente; l·ike this in 1990 or 1991. 

5 

7 

8 

Five years ago, this Court e~lic1tly stated that SAS w~uld 

be permitt.ed to rene ..... its motions: IIshould the Forest Seryice 

advertise or oc.herw:i:se proceed with any of these five .aleSl .. " 

order (March 7, 19~1). The five sales at issue included First 

9 and Last. The enactment of § 2001(k} and the Oregon district 

10 court's interpretation, which revives salas eancelled or enjoined 

11 long ago, i~ an extraordinary cireumotance that justifies 

~2 renewinq these motions for summary judgment-

13 

14 

15 

16 

17 

19 

19 

20 

21 

22 

25 

26 

27 

II. SECTION 319 GOVERNS THE ORIGINAL TERMS AND CONDITIONS OF 
'I'Y~SE ~A.L2S 

Section 2001(k) of the 19~5 Rescissions Act draws its 

meaning from the past -- that is, it compels the government co 

proceed with timber sale contracts otfered or awarded becween 

Oct. 23, 1.989 and. J'uly 27. ).995 "\lTith 0 no change in oriqinall y 

advert.ised terms l volumes, and bid pri.ces. ,. See § 2001 (k) (~) . 

It does not create new timber sale contracts. Section 318 

defines the original terrns and conditions tor the !:,°j.rs1: and. Last: 

timber sal$s. In reviv;T"Ig th~sQ sa.les, the government has also. 

revived § 318. 

Many of the pla1n~iff5 in eh~s ease are also parties in 

Northwest For~st Resource Council v. G11ckman, No. 95-E244-HO <D. 

Or.) (appeals p~nding)_ In ~, environmental groups have 

argued that ~ 2001Ck) cannot resurrect timber sales ~h1ch were 

cancelled or enjoined prior to passage of the Rescissions Act. 

'''.r~a Club "og.l 1Ia£_ .... y·."d 
'os Se~ond ~yedU8. =~~~e lO~ 

·1 
I 
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1 
. 

The federal defendants' questions a.bout jurisdiction and the 

2 expiracion of § 318 highlight exactly the dilemma presented by 

3 che oregon district court ru11ng. The origin~l t~rme and 

4 conditions fo~ First and Last come from 5 318. If § 318.has 

@xpired, then either these sales cannot be resurrected th~ough § 

I 

200l{k) -- the argument rejected by the Oregon district court __ 

7 or § 318, with 1t:s particula.t· requirements, ha~ been .C:;'3'1,a.:rrecte~ 

along with tne sales. 

9 Section 2001(k) does not allow timber sales to ~e reoffered; 

10 it only reactivates prior offers. AS the Conference Report to § 

II 318 5ta~eer "titnber sal"l:1 o!fer6d under this aection in ~iscal 

1.2 year 1990 are covered by its terms and conditions throughout the 

13 leng~h of the timber sale contracts. Sales offered under this 

14 

lS 

1£1 

. . 
section but not awarded and withdrawn after October 1. 1990 '" 

may not be reotfered in subsBquenc fi:scal years under the terms 

of this section." H. Conf. Rep. No. 10l-:264, ~Olst Cong., 1st 

17 Sess. 87 (198~). First and Last must live and die by the 

18 requirements of § 318. If the First and Last eimber sales were 

19 

:21 

22 

23 

24 

2S . 
26 

27 

inva.lid when OI!er.ea, .as SAS'couLel1ded in 1990 and ccntend£: now, 

the offe~s were null and void then, are null and void now, and 

are not resuscitated by § 3001(k). 

III. NOTWITUSTANDING ANY OTHER ~ROVISION OF LAW 

WCLA resr.s its argument uu I..he "n.otwithstanding Dny other 

provision of law" langua.ge in § ~OOl.(k} (1).J) Howeve:t', the 

1/ WCLA misstates the recent. procedural n1st.o:t-y uC th(;lSe tWQ 

~ales. SAS did not ask Juoge Ho~an to stay hia January 10, 1996 
order in WEC .. v ... \V,i.ckman as to P'irst and Last i the federal 
defendanes' asked Judge Hogan for such a stay. Sge WCLA opp. ~o 
~enoted Motions at 2-3. 

~icr~& Cl~~ ~.gal De~.~4. PUcd 
~05 'aeo~~ ~ve~v •• S~ite ~O) 
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1 motions on Firsc and'Last are not renoted under § 2001(k) (1); 

2 they are renoted unaer § 318 for violat1ons of § 318. This Cou~c 

l has indicated that, hut fo~ the 1wck of a p~ior injunctivQ ord~r, 

4 First and L~st's unlogged status would have been retained until 

5 the Ninth circuit Cou~t of Appeals issues an opinion on these 

7 

8 

10 

11 

1.2 

13 

issues. S~e Ord~r at 3-4 (Feb. 22,1996). These renoted motions 

ror $umma~'y judgment and permanent injunction provide the v~hic~o 

for the Cour~ 'to treac like issues and timber sales alike, 

avoiding an inequitable result simply because Lhe sovernment 

ceased illegal conduct five years ago to avoid judicial review. 

If chis CourL issue~ an injunction ag~~n~~ these sales under § 

318, the issue of § 200l(k)'s mandates can then be addressed. 

Moreover, in order for the dictates of § 2001(k) and its 

14 "notwithstanding!! 'language to apply, there m\!.st. be an 

15 ouc.scandingi viable. effer, and p..here is no ,"uch offer here. The 

17 

15 

19 

20 

21 

22 

34. 

2S 

26 

J7 

offers for First and Last were withdrawn by the For~5e Service, 

removin9 ~hem from the pool of outstanding offers upon which § 

2001(k) acts. Indeed, First and Last were withdrawn because they 

were about:. to b~ p~onounced illegal by this Court -- &nother 

re~son why the offers were then, and are now, null and void. 

Additionally, che Ninth Circuit has refused to read 

"notwithstanding a.ny othe. proviS1ion of lawli ,as a blank.et 

eradica~ion of all ~Lher law~. 

582 (9th Cir. 1991). Instead, it has applied ordinary standards 

for dete~mining whether a statute implicitly repeals a previous 

law, such as whether there, is a direct conflict between the new 

law concaining the phrase and other ~awS ~h~~ otherwise would 

-oT.?. 'r~""TPF~' "RF.?LY IN SOPPORT. 
Sa.r~. ~~uR tqgal D.~en~e Euad 

'QS s.con~ ~vcnue, $~l~4 ~OJ 
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1 apply. ~. acre, § 2001Ck) expresely uses the phrase qsubject 

2 

4 

5 

7 

o 

9 

10 

11 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

2r; 

21 

to Section 319,11 overl":"iding any inference from the use of the 

.general. phrase "notwithsti:&ml.il1.g any o~her provi.~;i.on of lQWII that 

§ 3~8 has been eradicated. 

CONCLUSION 

For the rpaSQns s~ated above, in SAS' Renoting of Motions, 

and. in prior briefing concerning these issue:;;, SM respectfl,llly 

reneW$ its motions tor summary j~dgment and permanent injunction 

wi~h respect to the First and Last timber sales. 

DATED this 14th day of March, 199G. 

128~O!.RPL 

Respectfully submitted, 

PA 'T''t A_ LD 
TODD D. TRUE {WSB 
KRIST~N L. BOYLES 
S.i~rra Club Legal Defense Fund 
70S Second Ave., Suite 203 
seattle, WA 9B104 
(206) 343-7340 

AttorneY8 fnr Plaintiffs 

$~.~ra ~luh Legal ~4t~~e ~d 
'05 secQn4 ~ven~e. S~i~e 203 
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DRAFT - VERSION 4 (final edit) THE HONORABLE WILLIAM L_' DWYER 

IN THE UNITED STATES DISTRICT COUR~ 
FOR THE WESTERN DISTRICT OF WASH1NGTON 

SEATTLE AUDUBON SOCIETY, et al. , ) Civil No. C89-160-WD 
) 

Plaintiffs, ) FEDERAL DEFENDANTS' 
) RESPONSE TO PLAINTIFFS' 

v. ) RENOTED MOTION FOR 
) SUMMARY JTJPGMENT AND 

JACK WARD TlIOMAS, et al., ) INJUNCTION AS TO 
) FIRST AND LAST TIMBER 

Defendants. ) SALES 
) 
) 

plaintiffs have refiled two motions in this action: 

SAS' Motion for Summary Judgment and Permanent Injunction Against 

the Last Timber Sale, filed September 5, 1990, and SAS' Motion 

tor Summary Judgment and Permanent Injunction Against the First 

Timber Sale, filed September 17, 1990. These motions contend 

that the First and Last Timber Sales viola~e the provieions of 

Section 318 of the 'Department of the Interior and Related 

Agencies Appropriat;j.ons Act, 1990, 103 Stat. 745 ( "section 

318") .1 

1. The Government is sympathetic to the intent of plaintiffs' 

motions. The First and Last timber sales are identical in form 

1 pursuant to the outstanding injunction issued by the 
District Cour~ of Oregon, contract~ for the Firat and Last timber 
sales were ~warded by the Forest Service on March 8, 1996_ 
Operations have not commenced on the sales. The award of 
contracts does not, of course, moot plaintiffs' motion for 
summary judgment and injunction. ~, generally, Headwaters, Inc. 
v. Bureau of Land Management, 893 F.2d 1012 (9th Cir. 1990)-

1 

raJ 002 
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to the four sales with respect to which the court continued its 

earlier injunotions pending decision by the Ninth Circuit (on 

appeal from the decision of the District Court of oregon) 

regarding whether these sales are covered by Section 2001(k) of 

the Res'cissions Act of 1995. Order on SAS' Motion to Clarify and 

Entorce ana WCLA's Motion to Clarify or Vacate (Feb. 23, 1996) 

(IIClarify Order II). The First and Last timber sales lie within a 

Late Successional Reserve and a Key Watershed as those terms are 

defined in the Northwest Forest Strategy. Attached declaration 

of Claude C. McLean dated March 5, 1995, para. 7. At the time or 
preparation of the strategy, the Forest Service had no intention 

of pursuing the award of these sales. Id. 

2. This Court has reached its own donclusion that all six sales 

involved in the prior proceedings in this Court would be 

inconSistent with the Northwest Forest Strategy. ~ Order on 

Motions Heard on November 1, 1995, p. 8 ( "all six sales in 

question would be illegal but for section 200~(k) (1); they are 

located in late-successional reserve areas, as defined by the 

Northwest Forest Plan. ") The Court has further concluded, as to 

the four similarly situated enjoined sales, that if they are 

"irrevocably awarded for logging" prior to the Ninth Circuit's 

ruling on the scope of Section 2001(k), lithe harm would be 

irreparable. II Clarify Order p. 3. 

3. The Forest Service cancelled the offers for the First and Last 

sales in 1990 in light of the Court's rulings entering summary 

judgment and granting an injunction in what the Government termed 

2 

~003 
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"an identical matter" - section 31.8 challenges to the enjoined 

Nita and South Nita Sales. See Defendants' Memorandum in Response 

to SAS' Motion for Summary Judgment and Permanent InjUnction in 

Re First Timbe~ Sale (~O/3/90) SPkt. #670), p. 2. At that time, 

the Government advised the Court that the First and Last sales 

would not be reoffereo as pa~t of the Section 3~B timber sale 

program, and the Court struck the motions as moot. Minute Order 

(lO/16/90) (Dkt# 675) . 

Thus, defendants agree that the sales could not have 

proceeded under Section 318, and that the equities concerning 

their sale and operation, in the context of the total history of 

the Northwest old-growth controversy and its resolution in the 

No~thwest Forest Strategy upheld by this Court, strongly argue 

that they not be released. Indeed, defendants would not have 

awarded the contracts but for the outstanding injunction issued 

by the District Court of Oregon directing them to award the sales 

in the same form as originally offerea. 

4. The Government is ~lso sympathetic to the posture in which 

plaintiffs find themselves. Arguably, plaintiffs made a decision 

not to pursue further proceedings against the First and Last 

sales, following the Court's decision on mootness, on the basis 

of a representation by the Forest Se~ice that the sales would 

not be reoffered. Under intervenors' interpretation of Section 

200~(k), congress has nullified that representation. The result 

will doubtless discourage settlement of similar actions in the 

future. 

3 
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5. Defendants have repeatedly represented Co the Court~ that 

they would not take a legal position on the First and Last sales. 

In its role as an officer of this Court, the Department of 

Juscice i~ compelled to point out that plAintiffs' motion raises 

two issues regarding the jurisdiction of this Court to act here. 

These concern the expiration of Section 318, and the finality of 

this Court's judgment. 

a. Expiration of section 318. ~laintiff~1 motion appears 

to assume that this Court presently has jurisdiction to entertain 

an action under Section 318. Apparently, plaintiffs rely on the 

proposition that because the s~leB will go forward in the form 

originally offered, Section 318 still applies to them. See 

plaintiffs' Renoting of Motions for Summary Judgment and 

Permanent Injunction against the First and Last Timber Sales, p. 

3. 

Section 318(k) provides; 

Timber sales of!ered to meet the requirements 
of subsection (a) of this section shall be 
subject to the terms and conditions of this 
section for the duration of those sale 
contracts. All other provisions of th1s 
section shall remain in effect until 
Saptember 30, 1990. 

The Conference Report states as follows concerning the duration 

of this statute; 

In developing the amendment, the 
managers have sought to balance the goals of 
ensuring a p~edictable flow of public timber 
fo~ fiscal year 1990 and ~rotecting the 
northern spotted owl and significant old 
growth forest stands. In reconciling these 
often conf11ccing goals, the managers have 
limited all provisiorts in this subsection to 

4 
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fiscal year 1990, excepc thac the timber 
sales offered under this section in fiscal 
year 1990 are covered by its terms and 
conditions throughout the length of the 
timber sale contracts. Sales otfered under 
this section but not awarded and withdrawn 
after Octohe~ 1, 1990 under normal Forest 
Service and BLM~rocedures may not be 
reoffered in subsequent fiscal years under 
the terms of this section. 

H.'Conf. Rep. No. 101-264, 101st Cong., 1st Sess. 87 (1989) 

A reasonable interpretation of Section 318(k) is that 

Section 31e survives only with respect to those offers which 

actually resulted in sales contracts prior to October 1, 1990. 

Since the otters for the Fi:x:-at and Last sales did not result in 

award of a contract in fiscal year 1990, it would appear that 

Section 3~8 is not availaole as a basis for a claim that this 

Court presently has authority to enjoin these sales. 

This position would seem to ~e reinforced by the fact that the 

offers for these sales were cancelled by the Forest Service. See 

Plaintiffsl Memorandum in support of Motion to Clarify and 

Enforce Judgment (Oct. 3, 1995) pp. ~7-18. As indicated by the 

Conference Report quoted abo~e, Congress did not intend to permit 

w1chdrawn sales to be reoffereo under Section 318 following the 

expiration of the statute. 

b. Finality of Judgments. Unlike the eituation with the 

four enjoined sales, there is no outstanding injunction or order 

with prospective application as to tbe First and Last sales upon 

which the Court can hinge its jurisdiction. Indeed the Court may 

have determined this matter already in its February 23, 1996 

5 
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Order. See Order on SAS Motion to Clarify and Enforce, etc., Feb. 

23, 1996, pp. 3-4. 

One basis upon which the Court might entertain these 

renoted motions consistent with the rule regarding finality of 

judgments is to consider them as motions under Rule 60(b) (6) to 

vacate the Court's earlier judgment dismissing chern as moot. 2 

The rule is available to provide relief to parties who are 

confronted with extraordinary circumstances that e~ause their 

failure to follow ordinary paths of appeal. In re Pacific F~ 

East Lines. Inc., 889 F.2d 242, 250 (9th Cir. 1989). Applying 

the rule to this case would require the Court to find that the 

Forest Service's representation that the sales would not be 

a Under the pertinent provisions of 60(b) (6), for "any 
other reason justifying relief from the operation of the 
judgment," a court may relieve the party of a." fina.l judgment, 
order or proce@dings. 11 Fed. R. civ. P. 60 (b). Unlike 
subsections (1)-(3) of Rule 60(b), there is no statutory time 
limit on bringing a Rule 60(b) (6) motion. The rule merely 
requires that it be brought "within a reasonable time, II and the 
Ninth C!rcuit has declared this to be a factual determination 
committed to the sound discretion of the trial court judge. 
Fed. R. Civ. P. 60(b) (6). See U.S. v. Alpine Land & Reservoir& 
Co., 984 F.2d 1047, 1049 (9th cir. ~993), cert. denied, 114 a.Ct. 
60 (1993. See ~ In re Pacifio Par East Lines. Inc., 889 F.2d 
242, 249 (9th Cir. 1989). The,Court clearly has the authority to 
treat plaintiffs' motion as a Rule 60(b) (6) motion. See Cisneros 
v. United States, 994 F.2d 1462, 1466 n.4 (9th Cir. 1993). The 
Supreme Court has set forth the general guidelines for 
application of Rule 60(b) (6): 

The Rule does not particularize the factors that 
justify relief, but we have previously noted that it 
provides courts wit.h "authority to enable them to 
vacate judgments whenever suoh aotionis appropriate to 
accomplish justice, while also cautioning that it 
should only be applied in "extraordinary 
circumstances." 

Liljeberg v. Health Servicee Acquisition Corp. 486 U.S. 847, 
863-64 (1988) (citations omitted) . 

6 
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reoffered, and the subsequent passage of 2001(k) (purportedly, 

under intarvenors' construction of the statute, nullifying that 

representation) constitute lIextraordinary circumstances" by 

reason of which plaintiffs were unfairly foreclosed from 

exercising their rights of appeal f,rom the Court's judgment 

dismissing the actions as moot. The situation would be dnalogous 

to one where the parties entered into a settlement upon legal and 

factual bases that subsequent developments fundamentally altered, 

requiring equitable relief. See In re Pacific Far East Lines_ 

Inc., supra; see also 7 Moore, Federal Practice § 60.27[2J (~99S) 

(discussion, and cases ~ited n.S3) . 

However, were the Court to reopen proceedings upon such a 

basis, it would still have to determine that it had jurisdiction 

to grant affirmative relief--in this case to grant summary 

judgment and enter an injunction against the First and Last 

timber sales pursuant to Section 318. Cf. Fairfax Countywide 

Citizens Association v. County of Fairfax. Virginia, 57~ F.2d 

1299 (4th Cir. 1978), cert. denied, 439 U.S. 1047 ( once 

proceedings are reopened pursuant to a Rule 60(b) (6) motion, 

district court not empowered to 'act without independent ground of 

federal jurisdiction). Thus, the Court would still have to 

consider whether it had jurisdiction to enjoin sales for 

violation of a statute under which they can no longer be offered. 

CONCLUSION 

The equities presented by plaintiffs' motion require this 

Court, should it find jurisdiction to act, to accord to the First 

? 
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and Last timber sales the same treatment as that accorded to the 

four enjoined sales pending decision by the Ninth Circuit on the 

scope of Section 2001(k) . 

8 
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PRAFT - VERSION 4 THE HONORABLE WILLIAM :r" _ DWYER 

IN THE UNITED S~ATgS DISTRICT COURT 
POR THE WESTERN ~ISTRICT OF WASHINGTON 

SEATTLE AUDUBON SOCIETY, et al;_ , ) C1vil No. C89-l60-Wi) 
) 

Plaintiffs. } FEDERAL DEFENDANTS' 
) RESPONSE TO PLAINTIFFS' 

v. ) RENOTED MOTION FOR 
) SUMMARY JUDGMeNT AND 

JACK WARD THOMAS, et al-. ) INJUNCTION AS TO 
) FIRST AND LAST TIMBER 

Defendants. ) SALES 
) 
) 

Plaintiffs have ref11ed the tollow1ng mot1ons in tbis 

action: SAS' Motion for Summarr Judgment and Permanent Injunction 
, 

Against the Last Timber Sale, :filed September 5, 1990, and SAS' 

Motion for Su~ary Judgment a~d Permanent Injunction Against the 

First Timber Sale, filed September 17, 1990. These motions 

alleged that ~hese Timber sal~~ violated the provisions Q£ 

Section 318 of the Department ,of the Interior and Related 

Agencies Appropriations Act, ~990, 103 Stat. 745 

( "Section 318 11 ). 

Tbe Government 1s symp~thetic to the intent of plaintiffs' 

motion. These ~imber sales are identical in form to the four 

sales with respect to whiCh t~~ CourC continued its ear~ier 

injuncr.ions pending deeision ~y the Nint'h Circuit on a.ppeal 

from ~he decision of the District Court of'Oregon ) regarding 

~hether these sales are covered by Section 2001(k) of the 

1 
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Rescissions Act of 1995. Order on SAa' Motion to clarify and 

Enforce and WCLA'a Mo~ion to Clarify or Vacate (Feb. 23, 1996). 

@OOJ/008 

( q Clarify Order II). This Court has reached its own conclusion 

that all ~f the six sales invql~ed in the prior proceedings 1n 

this Court would be inconsistent with the Northwest Forest 

Strategy. ~ Order on Motions Heard on Nov~mber ~, 1995, p. 8 ( 

Rall six sales in que~tion would be illegal but for Seotion 

2001(k) (1); tbeyare located in late-successional reserve areas, 

as defined by the Northwest: Forest Plan.") The court has further 

concluded, as to the similarly 6ituated enjoined eale6, that if 

they are nirreVOCably awarded for logging" prior to the Ninth 

circuit's ruling on che scope of Section 2001.(k), that "the harm 

would be irreparable. II. Clarify Order p. 3. 

These ofters for these sales were cancelled by th~ 

Government in ~990 in light of the Court's rulings in what the 

Government termed lIan identical matter" - section 318 challenges 

~o the Nita and South Nita Salas - that entered summary judgment 

and graneed injunctive relief to the plaintiffs. See Defendants' 

Memorandum in Response to SAS' MO~ion for Summary Judgment and 

Permanent Injunction in ~e First Timber Sale (lO/3/S0) (Dkt. 

#670), p. 2. The Forest Service advised the Court that these 

two sales would not be reoffered as part of Section 318 timber 

sale program, ana the Cour~ struck the motions as moot. Minute 

Order (10/16/90) (Dkt# 67S). 

The First and Last Timber Sales lie within a Late 

Successional Reserve and a Key Watershed as those terms are 

2 
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defined in the No~th~est Pore~t S~rategy. Attached declaration 

of Claude C. McLean dated March 5, 1995, para. 7. At the time of 

preparat~on of the Str.tegy. the Foreet Service had no intention 

of pursuing the award of these sales. Id. 

Thus, de!endants agree that Che sales could not bav~ 

proceeded under Section 318, and that the equities concerning 

their sale and operation, i.n t.he context of the total history of 

the Northwest old-growth controversy and its resolution in the 

Northwest Forest Strategy upheld by this Court, strongly argue 

........ 

thQ.t:. they noe be released .. 1 Indeed, defendants would not award 

the contracts but for the outstanding injunction issued by the 

District Court of Oregon directing them to award the sales in the 

same form as originally constituted. 

At the same time, defendant~ have repeatedly represented to 

the Courts that they would not take a legal position on these 

sales. In its role as an officer ot this Court, the Department 

of Justice that plaintiffs' motion 

raises to 

act in this matter_ These concern the expiration of Section 318, 

and the finality of this Courtls judgment. We speak to these 

issuas below. 

1 The Qovernme~t is further sympathetic wieh the posture in 
which plaintiffs find themsel~es. Arguably, plaintiffs made a 
deciSion not to pursue further proceedings against the sales, 
following the Court's deCision on mootnesa. on the baSis of a 
representation, by the Forest Service that the sales would not ~e 
reoffered. Under intervenors' interpretation of Section 2D01(k). 
Congress has nullified that representation. The result wil,l 
doubtless discourage settlement of similar actions in the future. 

J 

1Vd 80:01 NOH 96/11/CO 



soo~ 

03/08/98 18~OO 
...... CEQ 1aI00~/008 

1. Expirabipn of Seccion 318. P~aintif£s' mot~on 

appears to assume that this Court presently has jurisdiction to 

entertain an action under Section 3l8. Apparently, p1aintif£s 

~ely on the proposition that because the sales wi11 go forwa~d in 

the form originally offered, Seotion 318 still applies to them. 

See plaintiffs' Renoting of Motions for Summary Judgment and 

Permanent Injunction against the ,irst and La~~ Timber Sales, p. 

3 . 

The statute states: 

Timber sales cffe~ed to meet the requirement& 
of subsAction (a) of this section shall be 
subject to the terms and conditions of this 
section for the duration of those sale 
contraots. ~l other proviaion$ of this 
section $h~11 remain in effect until 
September 30, 1990. 

Section 3~8 (k)", 

The Conference Report states as follows concerning the 

duration of the statute: 

In developing the a~endment. the 
managers have sought to balance the goals of 
ensu~ing a predictable flow of public timber 
l!or tiscal year 1990 and p:r;otecting the 
northern spotted owl and significant old 
growth forest stands. In reconciling these 
often conflicting goals, the managers h~ve 
I1m1ted all provisions in this eubsection to 
fisca~ year 1990, except ~hat the timber 
sales offered under this section in fiscal 
year 1990 are covered by its terms and 
conditions throughout the ~ength of the 
timber sale contract5. Sale5 offered under 
this section but not a~arded and withdrawn 
after October 1, 1990 under normal Forest 
Service and BLM procedures may not be 
reoffered in sUbsequent fisca~ year8 under 
the terms of ehi~ section. 

H. Conf. Rep. No. 10~-264, 101st Cong., 1st Sess. 87 (1989) 

4 
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A Aasonable !nte:p:t:etation 0lX" Section 3·l6 (k) i6 c ~CA../~ c.( 

Section 3~e survi~es only with 1'~pect eo those offers wh ch ~ ~ 

actually resul~1n sales contrac~B' Since the o££ers f r the ~~ 
sales in qyest~~ did not reeult i ~wa~d of~contrac ~ tiuvL 

" ~ ~."..t.UA ~ -- ~ ~ . lAfY",O 
~ould appeal that Section 318 is available as a basis for a 

claim that this presently h ~l2o!,.§lI.x...>tp_eIl,io.in_tp.e_s~e_s.ales. 

----------------------------
Th~·~~~~~~~4_6&&m~~~~~~~ea~~~~~~~~~he 

Plaintiffs' Memorandum in to Clarify and 

£nforce Judgment (O~t. 3, 1995) 

Conference Report quoted above, 
~tff}.~ 

AS indioatQd by the 

fcongress did not intend to permit C -- .""",~",,,,--,-. ~._.;:r~~~. 

s~~ales to be ~eQf£ered under 

eJCPiration of ~~e ~~t~~~--~' -~, . 
~~.-. .:..) 

S~<:=!::L_o.n.~?1~_. :fCl!::L~~w~_~9' the 

~. Finality of Judgments, Unlike the situation w1th 

the four enjoined sales, there is no outstanding injunction or 

order with prospective application as to the First and.La6t sales 

upon which the Court can hinge its jurisdietion. Indeed the 

court may have determined this matter already in its February- 23, 

1~96 Order. ~ Order on SAS Motion to Clarify and Enforce, etc., 

Feb. 23, 1990, pp. 3-4. 

One basis upon which the Court might entertain these 

renoted motions consistent with the rule regarding finality of 

judgments i8 to treat them as a motion unde~ Rule 60(b) (G) to 

vacate the Court's earlier judgment dismissing them as moot. 2 

2 The pertinent:. pro"'ieions of (;0 (b) (6) sta.t@ that: far "any 
other reason justifying relief from the operation of the 

(cant inued ... ) 

5 
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The rule is availap~e to provide relief to par~ies who W$ra 

confronted with extraordinary circumstances that excused their 

failure to follow ordina~ paths of appeal. In re ~acific Far 

East Lines, Inc., 889 F.2d 242, 250 (9th Cir. 1989). Applying 

the rule to this case wou1d require the Court to find that the 

Forest Service's representation that the sales would not be 

reoffered. and the SUbsequent passage of &oOl(k) (purpor~ed~y, 

under intervenors' construction of the statute, nullifying that 

representation) constituted lIextraordinary circumstances" by 

reason of which plaintiffs were unfairly foreclosed from 

exercising their rights of appeal (from the Court's judgment 

1lI00Tl008 

dismissing tha aotions a~ moot ). The situa~ion would be 

analogous to one where the parties entered into a settlement upon 

Z( ___ continuedJ 
judgment,n a court may relieve the party of a" final judgment, 
order or proceedings." Fed. R. Civ. P. 60 (b) _ Unl:i.ke 
subsections (1)-(3) of Rule So(b), there 1~no statutory time 
limit on '.bringing a (b) (6) ·motion _ The rule merely requires that 
it be brought "within a reasonable time, u and the Ninth Circuit 
has declared thi~ to be a factual determination committed to the 
sound discretion of ehe trial court judge. Fed.~. Civ. P. 
GO(b) (6). See U.S. y. Alpine Land ~ Rs&eryoir. ~o_, 984 F.2d 
1047, 1049 (9th Cir. 1993), cert. denied, l14 SeCt. 60 (1993. 
~ ~ In re Paci~c Far East Lines, Ins., 889 F.2d 242, 249 
(9th Cir. 1989). The court clearly has the auehority to treat 
plaintiffs' motion as a Rule 60(h) (6) mot~on. See Cisnero@ v. 
Un;i.ted states, 994 F.2d 1462·, 1466 n.4 (9th Cir. 1993). The 
Supreme Court has set forth the general guiaelines for 
application of Rule 60(b) (6): 

The Rule does not partic~larize the factors that 
justify relief, hut we have previously noted that it 
provides courts with I-authority to enable them to 
va~ate judgments whenever such action is appropriate to 
accomplish juscice, while also caut10ning tba~ ic 
should only be applied in 'Ie)(.traord.~nary 
circumstances." 

~jebers v. Health Services Apg9isition Corp. 486 U.S. 847, 
863-64 (~38B) (citations omitted). 

6 
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legal and factual bases that subsequent developments 

fundamentally altered, requiring equitable relief. ~ ~ re 

Pacific Far ~ase Lines. Inc., supra; see alSQ 7 MoOre. Federal 

Pract.ice § 60.27[2] (199S) (d;i.scussion, and ca.ses c;ited n.S3). 

However, were the Cou~t·to reopen proceeai~~9 upon such a 

basis, it would still have to determine whether it had 

jurisdiction to grant aff~rmative relief, ~n th1e ease to grant 

summary judgment and enter an injunction against the First and 

Last timber sales pursuan~ to Section 318. Cf. Fairfax CountyW~de 

Citizen~ A§soeiation v. County of Fairf~x, Virginia, 57~ F.2d 

1299 (4th Cir. 1978), ce~t. denied, 43~ u.s. 1047 ( once 

p~oe$edings are reopened pursuant to a Rule 60(b) (6) motion, 

distriet court not empowered ~o act without independenc ground of 

federal jurisdiction). Thus, the Court woUld~ have to 

consider whether it had jurisdiction to enjoinAsales ~r ~ 

vi~t;i.on of~ta.t..\.l-G-e under which" they can no longer -he- offered. 

7 
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Honorable William L. Dwyer 

IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF WASHINGTON 

AT SEATTLE 

SEATTLE AUDUBON SOCIETY, 
al. , 

et ) 
) 
) 

Plaintiffs, ) 

-vs. 

JACK WARD THOMAS, et al., 

Defendant:;!, 

and 

WASHINGTON CONTRACT LOGGERS 
ASSOCIATION, et al., 

Defendants-Intervenors. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

----------------------------------) 

Civil No. C89-160WD 

WCLA'S MEMORANDUM IN 
OPPOSITION TO SA$' RENOTED 
MOT rON FOR SUMMARY JUDGMENT 
AND PERMANENT INJUNCTION 
AGAINST FIRST AND LAST 
TIMBER SALES 

, INTRODUCTI...CJN 

SA$'S renoted motion for summary judgment on the First and 

23 Last timber sales must be denied under section 2001 of the 

24 Rescissions Act. Judge Hogan ha:;; already ruled that section 

26 2001(k) requires the First and Last sales to be awarded, released 

26 and completed "notwithstandj.ng any other provision of law. n This 
\VIARK C. RUTZICK LAw FIRM 

WCLA I S MEMORANDUM IN OPPOSIT;J:ON TO sAS' RE1'1oTED 
MOTION FOR SUMMARY JUDGMENT AND PERMANENT INJUNCTION 
AGAINST FIRST AND LAST TIMBER S~ES - l 

A Prof.","" CorparllliOl'l 
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eection of the Rescissions Act forbids application of any 

2 conflicting l'aw that would prohibit the award, releas'e and 

3 completion of the sales, and therefore bars the relief requested 

4 by SAS.1 

5 ARGUMEN'r 

6 SECTION 2001(k}(1) COMPELS :rIm AWARD, RELEASE AND 
COMPLETION OF THE FIRST AND LAST TIMBER SALES I AND BARS 

7 ANY INJUNCTION AGAINST THE TWO SALES. 

a Judge Hogan has already determined that section 2001(k} (1) 

9 of the Rescissions Act requires the Secretary of Agricu1 ture to 

10 award, release and permit completion in fiscal years 1995 and 

11 1996 of the First and Last timber sales "notwithstanding any 

12 other provision of law. II NFRC v. Gliclanan, No. 95 -6244 -HO 

13 (Order, January 10, 1996). 

14 On February 8, 1.~96 th~ Ninth Circuit denied SAS' motion for 

15 a stay of that injunctive order. On February 23, 1996 this courc 

16 granced WCLA'5 motion to clarify or vacate the judgment as to the 

17 First and Last sales, ruling that Uno relief can be ordered in 

18 this cC!-se. II Order on SAS's Motion To Clarify and Enforc~ And 

19 WCLA's motion To Clarify or vacate (February 23, 1996) at 4. 

20 After SAS filed its renoted motion for summary judgment and 

21 permanent injunction on the First and Last sales, it asked Judge 

22 

23 

24 

25 

26 

1 The final judgment entered in this case on April 10, 1~92 
contained no relief against the Firs1:. and Last timber sales. 
This final jUdgment bars further litigat~on against the First and 
Lase timbe:r sales in this case unless SAS seeks and obtains 
relief from the judgment under Rule 60(b). SAS has not requested 
or obtained relief under Rule 60{b). It is not clear that relief 
is ava~lable in this case under Rule 60(b}. Maraziti v. Thorpe, 
52 F.3d 252, 254-55 (9th Cir. 1995). 

WCLA'S MEMORANDUM IN OPPOSITION TO SAS' RENO'I'ED 
MOTION FOR SUMMARY JUDGMENT AND PERMANENT XNJUNCT~ON 
AGAINST FIRST AND LAST TIMBER SALES - 2 

MARK C. RUTZICK LAw FIRM 
II Ptol(ll>Olcnlll Co<por .... ...., 

At!....,.,.,. '" Ltw 

500 Pio""'t Tower 
$88 S.W. Fifth Avenue 

Portl.......,j. OR 977.04·2089 
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Hogan to stay his January 10 order in RFRC v. Glickman as to the 

2 two sales pending this court's ruling on the renoted motion. On 

3 March 1, 1996 Judge Hogan denied SAS ' motion. Attachmenc 1. 

4 SAS's latest effort to block the t~o sal~s is barred by the 

5 Rescissions Act for the same reasons its previous efforts failed_ 

6 The nnotwithstanding any other provision of law" cla.use in 

7 section 2001 (k) (1) means that no other law, including section 

a 318, can stand in the way or award, release and completion of 

9 these two sales during fiscal years 1995 and 1996. The Ninth 

10 Circuit has explained that the phrase "not-withstanding any other 

11 provision of lawn: 

12 clearly forbids, on its face, appliCability 
of any other provision that may contradict 

13 the terms of the provision in the absence of 
any subsequent federal statute that might 

14 modify or supersede the provision in some 
way. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

CaLi.fornia Nat' 1 Guard v_ Federal Labor Relations Auth., 697 F. 2d 

874, 879 (9th Cir. 1983). A direction to act notwithstanding 

another law exempts the required action from the other law. Stop 

H-3 ASS'n v. Dole, 870 F.2d 1419, 1425 (9th Cir. ~989). 

Other courts similarly give a IInotwithstanding any other 

provision of law" clause equally broad effect_ The clause 

"overrides any conflicting provision of law I .. American Federation 

of Gov. ,Employees v. FLRA, 46 F.3d 73 1 76 {D.C. eire 1995}, 

quoting New Jersey Atr National Guaro v. FLRA, 677 F.2d 276, 283 

(3d Cir_ 1982), "takes precedence over any preexisting or subse-

quently enacteo . legislation / " u. S. v. McLyrnont, 45 F. 3d 

WCL~' S M:ll:MORANDVM IN OPPOSI'l'ION "to Sl).S' RENOTED 
MOTIoN FOR SUMMARY JUDGMENT AND PE~ENT INJUNCTlON 
AGAINST FIRS~ AND LAST ~rMBER SALES w 3 

MARK C_ RUTZICt< LAw FIRlW 
A PrO!"";o~nI COrporation 

Attomoyv Jill: Law 

500 Pit;lneer Tow .. f 
£ISS s.w. ~ifth Avcn'~ 

Portl"",d. OR 9?~O4-2089 
430Jl"""·4073 • r .... \';03\ 295·0(l'~ 
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400, 401 (11th Cir. ~99S), and "precludes application ll of 

2 conflicting laws. Co.mp~a.:L.nt of Jiokkllido Fisheries Co., Ltd., 506' 

3 F. Supp. 63~, 634 (D. Ak. 1981). 

4 Since section 200~ (k) (~) ma.ndates the award, release and 

5 completion of the First and Last sales, as Judge Hogan held, che 

6 "no,twithstand1ng any other provision of law u cla.use in the 

7 statute n forbids applicabilitylt of any law - including section 

8 318 - that would prohibic the award, release and completion of 

9 th~ two sales. California Nat'l Guard v. Federal Labor Relatjons 

10 Auth., 697 F.2d at 879. 

11 Section 2001(k) (1) therefore bars this court from enjoining 

12 the two sales based on a violation of section 318. In Re Glacier 

13 Bay, 944 F.2d 577, 581-93 (9th Cir. 1991) ("notwithstanding any 

14 other provision of law" clause implicitly repeals conflict;"ng 

15 statute) . 

16 Judge Hogan recently addressed a simi~ar issue under seccion 

17 2001 (k) of the Rescissions Act i.n Oregon. Natural Resources 

18 Council~. Thomas, No. 95-6272-HO (D. Or.), where the plaint~ffs 

19 sought an injunction against two section 200~ (k) timber sales 

20 based on an alleged violation of the National Forest Management 

21 Act. Judge Hogan ruled taa-t section (k)' 5 "notw:i.thstanding any 

22 other prov:i.si.on of lawn clause barred the requested relief, and 

23 dismissed the action. Id. order a~ 3-4, 8 (December 5, ~995) 

24 (Attachm.ent 2), a.pped~ pending, 9th Cir. No. 95-35256 (argued 

25 Marth 4, 1996). 

26 The same result applies here. Section 2001(k) (1) requires 

MARl< C. RU'I'Z1CK LAw FIRM 

WCLA' S Mll:MORANOUM IN OPPOSITIOp,T TO SAS' REN01'ED 
MOTION FOR SUMMARY JUDGMENT AND PERMANENT INJUNCTION 
AGAINST FlRST rum L,~ST TIMBER SALES - 4 . 
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888 S.W. Fit1:h Avenue 
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1 the First and Last sales to be released and completed 

2 "notwithstanding any other provi.s:1.on of law." This court ·cannot. 

3 grant the relief requested by SAS. 

4 CONCLUSION 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

The court should deny gAS's renoted motion for summary 

judgment and permanent injunction against the F1.rst and Last 

timber sales-

Dated this 8th day of March, 1996. 

MARK C. RUTZICK LAW FIRM, 
A Professional Corporation 

By, ~ ~ ~ 
Mark C. Ru~, WSB #11291 

Of Attorneys for Defendant.s­
Int.ervenors Washington 
Cont.ract Loggers 
Association, et al. 

WCLA I S ME:MORANOUM tN O:PPOSIT!ON TO SAS' UNOTED 
MOTION FOR SUMMARY ~UDGMENT AND PERMANENT INJUNCTION 
AGAINST FIRST AND LAST TIMBER SALES - 5 

MARK C. RUTZICK LAw FIRfIII 
A Prol_a"", Co,,...,.d,,,, 

AnorAOy .... Law 

500 Pioneer Tow'" 
888 ~.VV. Fifth Av"nue 

f'o"'and. OR 97204·20$9 
1503) 499-4673. r •• (bo3t 29!;·091b 
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PATTI A. GOLDMAN (WSB #24426) 
TODD D. TRUE (WSB #12964) 
KRISTEN L. BOYLES (WSB # 23806) 
Sierra ClUb Legal Defense Fund 
705 Second Ave., suite 203, 
Seatt1e, WA 98104 
(206) 343-7340 

Attorneys for-Plaintiffs 
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i, ,i:htr:.. ~ , 

JUDGE DWYER 

IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF WASHINGTON 

SEATTLE AUDUBON SOCIETY, et al., ) 
) 

Plaintiffs, ) 
) 

v. ) 
( ) 

JACK WARD THOMAS, et'al., ) 
) 

Defendants. ) 
) 
) 

--------------------------------) 

civil No. C99-160-WD 

RENOTING OF MOTIONS FOR 
SUKKARY, JUDGMENT AND 
PERMANENT INJUNCTION AGAINST 
FIRST AND LAST TIMBER SALES 

Renoted on Motion Calendar 
March 22, ~996 

17 In September 1990, plaintiffs Seattle Audubon Society et ale 
) 

~B filed two motions for summary judgment and permanent injunctions 

~9 challenging the First and Last timber sales on the Umpqua 

20 National Forest. SAS' Motion for summary Judgment and Permanent 

21 Injunction Against the Last Timber Sale (Sept. 5,1990); SAS' 

22 Motion for Summary Judgment and Permanent Injunction Against 

23 First Timber Sa~e (Sept. 17, 1990). These sales had been 

24 advertise~ under Section 319 of the Department of, the Interior 

25 and Related Aqencies Appropriations Act of 1990, Pub. L. No. 101~. 

26 121, Tit. XXI, 103, stat. 745-750 (1999) (nSecti,on 318"). 

27 However, in these and other sales, the Fo~est Service,had 

RENOTING OF MOTIONS FOR SUMMARY JUDGMENT AND PERMANENT 
INJUNCTION AGAINST THE FIRST AND LAST TIMBER SALES 

.. 

- 1 -
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11 

violated its obligations under section 318 to "minimize such 

fragmentation [of old growth forest~] •. • •. on a national forest-

by-national forest basis." section 318(b) (2). Indeed, this 

court held in this case that four other timber sales were ,illegal 

under section 318 for this very reason. Order (May 11, 1990), 

aff'd, Seattle Audubon society v. Robertson, No. 90-35519 (9th 

eire Aug. 27, 1990); Order (Sept. 29, 1990); Order (Oct. 19, 

1990) • 

Rather than faoe a similar court ruling and injunction with 

respect to the First and Last sales, the' Forest Service withdrew 

these sales. Accordingly, this Court struck plaintiffs' motions 

12 for summary judgment and permanent injunction as to these sales 

13 as moot. Order at 1-2 (Oct.,16, 1990). 

14 

15 

When Seattle Audubon asked this Court to rule on further 

motions for summary judgment as to these two sales (along with 

16 . three others), this Court declined because the controversy had 

17 become moot. More specifically, this Court held that because the 

18 Forest servi'ce had withdrawn the First and Last sales, and 

19 U[n]othing in the record suggests that the Forest Service plans 

20 to go forward with these sale~[, t]here is accordingly no case or 

21 controversy as to them." .S~S, No. C89-:-160WD & C89-99(T) (WD (W.D. 

22 Wash. Mar. 7, 1991). The court, however, specifically permitted 

23 SAS to renew its motion "snou1d the Forest 5erv~ceadvertise or 

24 otherwise proceed with any or these five sales." .,!!!. 

25 The Forest service is now otherwise proceeding with the 

26 First and Last timber saies under section 2001(k) of the 

27 Rescissions 'Act. Accordingly, Seattle A~dubon·now r:enews its 

RENOTING OF MOTIONS ·FOR SUMMARY JUDGMENT AND PERMANENT 
INJUNCTION AGAINST THE FIRST AND LAST TIMBER SALES - 2 -
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1. 
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4 
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10 

11 

12 

13 

'., 

motions for summary judqmentand permanent injunction with 

respect to ,these two sales. 

Because these tw,o sales violated section 318, the authority 

under which they were proceeding 'in 1990, they were illegal sB 

initio, and are still illegal since timber sales offered under 

section 318 continue to be "subject to the terms and conditions 

of this section for the duration of those sales contracts." 

Section 318(k). Moreover, because section 2001(k) expressly 

includes the phrase ",subject to section' 318," it carries forward 

section 318 's lega.1. requirements with respect to those sales, 

like First and Last, that proceeded under that law. 

On February 26, 1996, this Court refused 'to prOhibit ,logging 

of the First and Last ,sales because no injunction had previously 

14 been issued by this Court. No such order issued previously 

15 

16 

17 

18 

19 

20 

21 

because the Forest Service withdrew the sales. The government 

should not be permitted to cease illegal conduct to avoid 

judicial review and then reinstate that very conduct after a 

challenge 'has been held to be moot. 

Seattle Audubon recognizes that Chief Judge Hogan has 'issued 

an injunction directing the Forest Service to award and release 

certain timber sales under section 2001(k), and the First and 

22 ~ast sales fall within the broad reach of that ruling. Northwest 

23 Forest ResoUrce council v. Glickman, No. C95-6244 '(D. Ore. Jan. 

24 10, 1996). However, at a hearing held on January 25, 1996, Judge 

25 Hogan made it clear that Seattle Audubon could ask him to mpdify 

26 that order with respect to particular sales based on the nature 

27 ot: proceedings in other courts concerning .those. sales... If this, 

RENOTING OF MOTIONS FOR SUMMARY JUDGMENT AND PERMANENT 
INJUNCTION AGAINST THE FIRST AND LAST TIMBER SALES 
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24 

25 

26 

27 

2022725775;# 5/10 
, ' 

Court enjoins the First and Last salas because they violate 

section 318, Seattle Audubon would ask Judge Hogan to modify his 

January 10, 1996 injunction to exclude the First and Last Sales 

as he previously had excluded four other sales enjoined by this 

Court. 

328RENOT.MOT 

Respectfully submitted, 

~4~~·· 
PATTI A. GOLDMAN (WSB #24426) 
TODD D. TRUE (WSB #12864) 
KRISTEN L. BOYLES (WSB #23806) 
Sierra Club Legal Defense Fund 
705 Second Ave., suite 203 
Seattle, WA 98104 
(206) 343-7340 

Attorneys for Plaintiffs 

RENOTING OF MOTIONS FOR SUMMARY JUDGMENT AND PERMANENT 
INJUNCTION AGAINST THE FIRST AND LAST'TIMBER SALES - 4 -
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FEB 23 1996 
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Cl'RK V S OISTRICT COIJRT 
WESTERN DISTRICT OF WASHINGTON 

gv OEPUTY 
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( 

5 

UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

AT SEATTLE 
6 

7 SEATTLE AUDUBON SOCIETY, etal., 

8 Plaintiffs, 

9 v. 

10 JACK WARD THOMAS, et al., 

11 Defendants. 

12 and 

13 WASHINGTON CONTRACT LOGGERS 
ASSOCIATION, et al., 

14 
Defendants-

15 Intervenors. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

16 ----------------------------------) 

NO. C89-1.60WD 

ORDER ON SAS'S 
MOTION TO CLARIFY 
AND ENFORCE AND 
WCLA'S MOTION TO 
CLAR1FY OR VACATE 

17 The history of this matt~r is set Qut in the Order on Motions 

18 Heard on Nov~mber 1., 1.995 (Dkt, # 11.88) '. Plainti,ffs Seattle 

,- 19 Audubon Society, et al. (collectively II SAS " ) ", seek an order 

determining that 'injunctions issued herein in 1.990 preclude the 

21 award of six timber 'sales in Oregon pursuant to Section 2001(k} of 

22 the Fiscal Year 1995 Emergency Supplemental Appropriations for 

23 Disaster Relief and Rescissions Act (IiRescissions Act"), Pub. L, 

24 No. ~04-~9. Defendants-intervenors Washington Contract ,Loggers 

25 Association and Northwest Forest CounciJ- (co'" ~ctively "WCLAIJ) 
'c ' 

26 seek an order determining that the injunctions a~ to four of the 

ORO ON SAS'S MTN TO 
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2 

3 

( ( 

sales are no longer in effect, or in the alternative vacating 

them; as to the other two sales, WCLA contends that there is 

nothing to decide, as they were,withdrawn by the Forest Service 

4 and motions to enjoin them were stricken as moot. The federal 

5 defendants, agreeing with WCLA as to the two withdrawn sales and 

6 with SAS as to the four others, ask that the injunctions as to the 

7 latter be left in place pending the Ninth Circuit's expedited 

8 ruling on tl;1e District of Oregon's recent decisions on the' scope 

9 and meaning of ,Section 2001{k}. The matter has been thoroughly 

10 briefed, and oral argument was heard by telephone conference call 

l' on February 15, 1996. 

12 Chief Judge Hogan, in the District of Oregon, has held that 

13 "(t]he plain languag~ of s~ction 2001(k) requires the agency to 

14 award certain previously offered sales, even those canceled or 

15 enjoined prior to section 2001(k) (1)'5 enactment, so long as there 

16 are no threatened or endangered birds known to be nesting in the 

17 sale unit .'.. Northwest Forest Resource Council« et al. v. 

18 Glickman, et.al., No. C9S-6244 (D. Ore. filed January 10, 1996, at 

19 16 -17). 'This ruling was entered only as a declaratory, judgment in 

20 reg~rd to the fbur sales enjoined by this court before Section 

21 200~(k) was enacted; the other, two sales, which had never been 

22 enjoined, were ordered released. 8AS argues that Section 2001 (k) 

23 was not meant to resurrect sales found to be in violation of 

24 Section 318 and then cancelled. It contends that Section 

25 

26 

2001 (k) (1) , s requirement that a sale be awarded "with no 'change in 

its originally advertised terms," in view of Secti6~318{k)'s 

ORD ON SAS'S MTN TO 
CL.l\.R I FY AND ENFORCE, ETC. - 2 
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incorporation of substantive terms into the contracts "for the 

2 duration of· those sale contracts, II means that those substantive 

3 terms still apply, and that, accordingly, no sale·can go forward 

4 where they are violated. That issue will be argued in the Ninth 

5 Circuit, on appeal from the District of Oregon, in the week of May 

6 6,. 1996. 

7 If the sales in question were logged -- or irrevocably 

8 awarded for logging -- in the meantime, the harm would ,be irrepa-

9 rable. These sales were' not only violative of Section 31.8, they 

10 would also contraven~ and jeopardize the Northwest Forest plan. 

11 The injunctions prohibiting the federal defendants from going 

12 forward with the Cowboy; Nita, South Nita, and Garden sales, 

13 entered herein, have never been vacated,. and the only one appealed 

14 from was affirmed by the Court of Appeals. The orderly adminis-

15 tration of justice, and the avoidance of irreparable harm, require 

16 that these injunctions not be vacated pending the Ninth Circuit's 

17 decision in the appeals to be argued in the week of May 6. If the 

18 Court of App~ale affirms the District of Orego~ decision, this 

19 court will vacate the injunctions; if it reverses, there will be 

.~",,>., 20 no l~gal authority for the agency· to proceed with these four 

AO 7:? 

21 sales. 

22 The First and Last sales are in a different category. They 

23 were never enjoined by this court but, instead, were voluntar'ily 

24 cancelled by the Forest Service. As to them the District of 
. . 

·25 Oregon has issued not just a declaratory j~dg~ent b~~ an inju~c-
. -' . .. 

26 tion requiring that they go forward under Section 20o~(k). The 

ORD ON SAS'S MTN TO 
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,. Court. of Appeals will decide whether they are within the scope of 

2 Section 2001{k). These two sales are not the subject of any. 

3 injunction is.sued herein, and, as to' them, WCLA's motion must be 

4 granted and SAS's motion denied. 

5 For the reasons stated, the court will not vacate the injunc-

6 tions as to the Cowboy, Nita, South Nita, and Garden sales pending 

7 the Court of Appeals' 'review, set for hearing in the week of 

8 May 6, ~996, of the District of Oregon's rulings concerning 

9 Section 200~(k). As to the First and Last sales, which were never 

10· enjoined herein, no relief can be ordered in this case. The 

11 motions a~e granted in part and denied in part accordingly. 

12 The clerk is directed to send copies of this order to all 

13 counsel of record. 

14 Dated: February 22, 1996. 

15 

16 

17 

18 

19 

.--..:····"···~··20 

21 

22 

23 

24 

2S 
c 
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u. S. DEPARTMEN'l' OF JUSTICE 
ENVIRONMENT AND NATURAL RESOURCES D~V~B~ON 

GNNERAL LXTIGATION SECTION 
601 PENNSYLVANIA AVBNt1E, N.W. 

WASHINGTO~, o.C. 20004 

PAX NUMBER (202) 305-0506 
CONP~RMAT~ON NUMBER (202) 305-0460 

PLE~SE DELIVER TO: 

To: Dinah Bear 
Peter Coppelman 
Elena Kagan 
Mark Gaede 
Mike Gippert 

Jay McWhirter 

NUMBER OF PAGES: 

DATE: March 8, 1996 

FROM: Michelle Gilbert 

456-0753 
5l4-0557 
456-1647 
720-4732 
690-2730 

MESSAGE: Attached is correspondence relating to 
release of award 1etter5 for First and Last sales. 
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HAR 06 '96 16:05 TO-12023050275 FROM-HAGlUNO & KIRTLEY 

HACLUND lis KIR.TlEY 
ATTOlU't'E'tS IU LAW 

Ma.. M.1c.h!;;11.e;: w. G.1.l.b~L·t;; 

ONn~PLACE 
101 liW MI\IN. SUIT! 1800 
PO~,OIl97204 

-
TU~~QN~ rSl)~~-0777 

FACIODtE (503) 225'1251 

Mareh 6, 1996 

{7. S. Department of Justice 
Bnv. & Nat. Res. Div. 
General Litigation Sec~1on 
P. O. Box 663 
washinoton, D.C. 20044 

t>eaz- l'd.chc11c i 

T-0&2 P.02 F-179 

This is a follow up to our telephone oonference today 
with ~lyn Ford and Jim Lyon~ rega~ding the award of thQ First 
and Last Timber Sales. Thia is to confirm that Mr. Ford and 
Mr. Lyons agreed late last week that the award of these two sales 
woul~ occur this Friday, March S. scott Timber ·Co. 1n~ends to 
hold the government to this agreement. However, Allyn Foz-d and 
scott ~~mbor CQ. ~~e w~11ing to work with the govcrnmen~ on .n 
operati~ft sehedule that would delay harvest of the awarded sales 
to provide the opportunity fo~ a good fa1th exp~oration of 
a~ternat1ve8 to the harvest ot these sa1es, ino~uding replacement 
volume. We ag.eed to oonvane at 9~oO ~.M. (PST)# priday. 
Maroh 8, via conf@rertoe call to discuss the options followinq 
award. Please contact me if this letter mischaraeter!zee the 
current sta.tus, 

Scott W. Rorngren 

co: Mr. Allyn Ford 

~004 
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HACLUND fa l(1R.TLEY 

ONE MI\fN l'"I..AC! 
101 ~ ... MhIN, $UlTE 11500 

. POR.TlAND.OR 97204 

T!LIIPHO»Il C503l225-07TJ 

V%A FAX AlP BBGtlLAll MAIL 

Ms. Miohelle L. Gilbert 
u.s. Department of JUBtice 
Env. & Nat. Rea. c~v. 
General Litigation Section 
P. O. BoX 1563 
washington, D.C. 20044 

Oeal:' Michelle! 

~1Wll (:Io;5J 225'1257 

This is a £ollQW up to cu¥ cQ1Qpho~a ~onfArAn~Q chis 
morning r2garding the award of the First and Last Timber Sal~s. 
I hava diGcUSBad the matt$r with Allyn Ford. In re8Pon~e to your 
request for additional time to consider var10ue options to 
harvest of the F~r.t and Laat Tiber sale, Mr, Pord talked to his 
operational people and Scott Timber is willing to wait until 
March 20, 1996 to begin falling. Scott Timber is aleo will~ng to 
work with the Forest service in identifying the particular areas 
Q: the s~lee in prio.~t~~ing the progre~sion of ba~.e. ~. 
Ford disougaed this with Forest Supervisor Don Osby, Scott 
Timber will work in good faith with the government to explore 
various options to defer harvest of the sales tollQwing award. 

We would like to know by 11%00 am ~oday whether Scott 
Timber can go to the Supervisors ortice and obtain award of the 
sale. Apparently Mr. Oeby is in Portland today, so could you 
please in10rm Brenda Woodard locally so ~here is no delay in 
oonveying the direotio~ to awa~d, Please call if you have any 
questions. 

dO: Mr. Allyn Ford 

~003 
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VIA TELEFAX 

Scott Horngren 
Haglund & Kirtley 
One Main Place 
lOl S.W. Main, Suite 700 
Portland, Oregon 97204 

ENRD GEN LIT 

u.s. Department of Justice 

Environment and Natural Resources Division 

Washlllgton, D. C. 20530 

March 8, 1996 

Re: Northwest Forest Resource Council v. Glickman, 
Civil No. 9S-6244-HO (lead case). No. 95-6267-HO 
(consolidated case), No. 95-6384-HO (consolidated 
case) (D. Or.) 

Dear Scott: 

This letter confirms our conversation today, March 8, 1996, 
regarding issuance of the award letters for the First and Last 
timber sales. It is the parties' unde~Btanding, as Bet forth in 
your letters dated March 6 and March 8, 1996. that Scott Timber 
will not begin falling trees before March 20 and that the parties 
will work to explore various options to further defer harvest of 
the sales, including identification of potential alternative 
timber. As per the parties' understanding as more fully set 
forth in your letters, the Forest Service has directed that the 
award letters be made immediately available today to Scott 
Timber. Please call if you have any further questions. 

Sincerely, 

~dLtu~ 
Michelle L. Gilbert 

Ig) 002 
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u. S. DEPARTMENT OF JUSTICE 
~NVIRONMENT AND NATURAL RESOURCES D~VISIOn 

GENERAL LITIGATION SECTION 
601 PENNSYLVANIA AVENUE, N.W. 

WASHINGTON, D.C. 20004 

FAX NUMBER (202) 305-0506 
CONFIRMATION NUMBER (202) 305-0460 

PLEASE DELIVER TO: 

TO: Dinah Bear 
Peter Coppelman 
Elena Kagan 
Jay Mcwhirter 
Karen Mouritsan 

NUMBER OF PAGES: 

DATE: January 22, 1996 

FROM: Michelle Gilbert 

456-0753 
514-0557 
456-1647 
690-2730 
2~9-1792 

MESSAGE: Attached is a letter from Scott Horngren 
setting forth hie agreement as of last night relating to First 
and Last. 

IaI 001 
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.( r~ .---,._-". '--

HAR 06 i'96 16:05 TO·12023050276 

ENRD GEN LIT 

FROM-HAGLUND & KIRTLEY 

HAGLUND fa KIR.TLEY 

ONe MIIn4 l'LIU::Z 
101 :\W MAIN. stSlT2 1800 

POIIXLAND, Oil W204 
-

T1!~~~ fBo3122S-0n7 
fAtSlMIl.E (,$031 ~-r.f151 

March 6,. ~996 

Mlil. H.i.(.IIb~l.l.~ L. GilUf!.r:t 
U. S. Department of Justice 
Bnv. & Nat. Res_ Div. 
General Litigation Section 
P. o. !lox Ei6~ 
Washin(1tOfi, D.C. 20044 

DoQ.~ Mionell..: 

T-082 P.02 F-179 

This is a follow up to our te1ephone confe~nce today 
with Allyn For~ and Jim Lyon~ reg~~d1ng the award of the Pirst 
and Last Timber Sales. Thi~ is to donfirm that Mr. Ford and 
Mr. Dyona agreed late last week that the award of these two sales 
would occur this Friday, March 8. scott Timber ,Co. lnt~nd5 to 
hold the governmen~ to ~hia agreement. However, A11yn Ford and 
SQotb Timbo: Co. ~re wi11ing to work with the government on an 
operA~ion Gchedule that would delay harvest of the awarded sales 
to provide the opportunity for a gooa falCh exploration of 
a1ternatlves to ~ne harvest of these ea1es, inc~ud~ng replaeemene 
volume. We agreed. to opnvene at 9:00 A.M. (PST), Friday' 
Ma,reh 8. via conference call to discuss the options fol owinq 
award. Plea.e contact me if this letter mischaracterize~ the 
current status. 

c;:c; Mr. Allyn Pcrd 

Sine rely, ~~ 

Scott W. Horngren 

~002 



FF,!OM:KONICA FAX TO: MAR 1, 1996 4:06PM H1?6 P.01 

DEPARTMENT OF AGRICULTURB 
OFPICE OF THE GENERAL COUNSE 

NATURAL RESOURCES DIVISION 

12TH & INDEPENDENCE AVE, SW 
ROOM 4621 

WASHINGTON, D.C. 20250-'1400 
PHONE: 202-720-9190 FAX: 202-690-2730 

)';'AcsrMILE TRANSMISSION COYBR 

DATE: MARCH 1, 1996 

FROM: TIM OaST 
A'J'l'ORNBY 

TO: Sreed Dial 

Lois Schiffer, Peter CoppeJman 
Wells Burgess, MicheJle Gilbert 
Ted Boling 

Elena Kagan 
Dinah Bear 

MESSAGE: 

DOJ 
DOJ 
DOJ 

CEQ 

514-0557 
305-0429 
616-8543 

456-1647 
456-0753 

[043] 
[038] 

[047J 

Auached is infonnation about the First and L'lst Timher Sales, including maps of the sale 
areas. 

The second page of this fax js information regarding the possible argument that 
environmental conditions have changed since enactment of the Rescissions Act. I. followed 

I 

up with Claude McLean of the Umpqua NF and his staff do not know of any or events since 
July which would significantly alter the environmental effects or downstream effcct of the 
First and Last sales. The third page of this fax describes the two fish species proposed for 
Jjsting in the drainage. The rest of the pages describe the salcR, including acres of each uni", 
types of harvesting, and maps. 

Ihis document may be privileged and confidential. Unaulhoriwd use of this document is prohibited. Call 
immediately jf this document was r~ved in er!!!L 

,I 
I ' , 



! 
I 

FROM~KONICA FA>t! 

.'1'0 1'. ORST: WO) P 
'cc J . HOFEn 
iCC H • DEVLIN 

TO~ MAR 1. 1996. 4~0?PM H1?6 P.02 

MRSSAGF': DTSPLAY "'OR 'I'J M OBS'r 

Il,'rom: Hobert :J. Devlin:H6/i>NW 1I0st: H06C 
('Of; lmar'k: Me.I' 01,96 10: 511 AM Dp,li v(!]"ed: MnJ' 01 .96 2; 01 PM 

f;Ub.iect: l"Ol'WRl'ded ~ Condi tion of' F'il'.c:t And LA~ t 'J'i mbcr' Sa] es 

I~----------------------------~-----------------------------------------------
Comments: 
n'om: nobert J. vevl1n:H6/PNW 
DIlLnt MAt' 01,9(; 10:54 AM 
'1'1 M--J-lRRR TS lNFO FROM UMPQUA 'rlMRFR S'J'Al''F ON FJ.HST AND L!\ST TlMUEH 
~)LAES 

~1!;l:il:ittge ; 

1"I'om: Claude McLea.n! R06Ji'15A 
Dalp,: MBr 01,96 9:35 AM 
Bob, In I'espc.mse to your telephone r'cques t, J have the following 
j nfol'matlon: 
-The l'ecent.. NW f'looding did not.. impact t.hE.' m~ea whl~I'n t..hese t=>aIes are 
InCBt.ed, Mogl. or intense l'ain£'s11 occul'ed f)()I'th of' the UmpqtH:l 

~ dl"ainClge in the Wi.J.lamette and COClstUJ rivel' dl'ainaf.~es. Although no 
().ne has walked t.hrough the sale areas, no unugual dHIIIAge t.o the sale 
urCu is cxpected. 
-No fi pes have occlIl'red neal' these SH] os f01' many yeaps, Since they 
OPC ppesently covered wjth snow, ] would not eXpec.l any fjres Elny 
U.me Boon. 
Y f YOll need mOl'e :I n fo. g1 vc me U Cu.I]. 
Claude 

, 'I 
I
',: 

" , . j : ~ i 

, II , ' 
, 'I'I 



FROM: KON I CA FA)< TO: MAR i. 1996 4:07PM H176 P.03 

ME..'SSJ\GE DISPLAY FOR TIM OBST 

1'0 T • Ob~; t : wOld 
! 

:"l'om: JCI'I'Y L. Hofer:H6/PNW Host: Bo6e 
'ostmark: Mar 01,96 11:46 AM Delivered: Mar 01.96 2:52 pM 
~latus: Certified 
3ubjcct: Forwarded: proposed fish I:lpN:fA!'l for listing jn the S. Umpqua Basin 

:;ommcnts: 
:"I~OIU I Jet-ry L. HoCer:R6/PNW 
)ate: Mer 01.96 ll~46 AM 

\1mlsage: 
r~rolll; Jerry L. Hofer 
Date: MAr 01.96 11:02 AM 
Fir's l and Las t Timber Sales are in the: S. Umpqua Ri Vel' Sub-Bas:i n. Two 
species are proposed for listing: 

1. OJ'egon Coast Coho Salmon: NMFS propOflal lo list us 
t.hraB~ened pub] ishod 7/25/95 

2. Coaslal cutthroat trout (l'esident and sco-nm): NMFS PI'OposoJ. 
to list us cT1d~UlgerAd published 7/8/9 ll 
III AP1'il 14, ]995. RF sent lettel' lO FOJ'cst thot }l(~IlC:efot'lh, any 
f1J"Oposal to list a fish specie8 (-U1t..oma~ically cnt;it]c~ it. Co HIi' 
gensi tive species listing. Thcrer()r(~ C6. 25# (contrnct. {:lfl\J~I(~). 
h'otcctiDll of habttat of cndnngCJ'cd. threalened and scnsitive species 
10uld apply. Its the best we could do! Sue and .Jerry 

-------======~~x~=======- __ ---_ 



FROM:KONICA FA>< 

To J. .IU s tino: wOl d 
CC T.Obst:wOld 
pc J.McWhirtor;wOld 
cc B.Zike 

TO: 

MIiSSAGE DISPLAY FOH TlM OUS'!, 

Fr'om: Jerry L. lIofer: H6/PNW lIost: H06e 

MAR 1, 1996 4:08PM "176 P.04 

r~stmark: Mar 01.96 10:34 AM Dollveretl: MRr 01.96 1:41 PM 
S 1.1l t.un: C~n·tiried 

Subject: Forwfirded: Fil'St &. Llist lnfo 

Comments: 
P~ow: Jerry ~. Ilofer:R6/PNW 
DII tfJ: Map 01. 96 10: 34 I\M 
lni'o on sales. I am faxing a summary sheet and rnop of each sule 

Message: 
FI'orn: Th'orlQ a Woodard: R06p15A 
Oate: Mar 01.96 9:37 AM 

First, 'l'S 

II 01' hat'vest. ocres 158* 

Lflst 'l'fi 

t6.01 in contract? yes 6/90 yes 6/90 
I· C9.5 jo contrm;t" yes 10/77 yes 10/77 

f9.52 in contract? yes 12/89 yes 12/89 

~ the ocres of Right-or-Way Wel'e e[;lUUI{i.\.ed COt' Firs\.. TS., .not 
included on Lhe summary sheet that we have in tho orjginal file. 
This is Ii IIIGII estimate Lo make 8m'e t.hat j t covel's 0]] of the R/W 
aCI'es. 

-------========x========-------



FROM!KONICA FA>.: 

MAR 1. 1996 4! 08PM tU 76 P. 05 

03/01/96 FRI 09 :.38 FA.l tu 9S7 3495 
.~ _. \J)fPQUA NF RSARG 

,. .~. ,... 
. ) 

WIEalAL OfI'ERf.ltJL.f£BdLR4,ItS 
Sale Name 

I VQJJ.lme 

I . ~ciM: 
'Gross Out Vol. : 
Hidden tief. and 
Breakage I ' 

MaE by SOAAies gr (jrguD~, 

. 
--+ ____ ___ Cl~~ -~-- --- --- ---- _.u __ .... --------

- ~&~d! rp2J C·~M_' --------- -___ 1 .. _ ~. ~!ad:! ~. ______________ - __ ~_ 

---~-------- _.-_ ........ ---------_ ..... _, ... - --- - ....... ~ 
--~ ...... --- --_.--- -------~- ---...-... ---- ---- .. -------- ... _- --_. -- _. ----- ------_.- ..... - -----;.--
--'--- ----_ .............. PIIIP ... -_ •• ________________ ............. ________ -+-_ 
___ ___ ___ ___ ___ __ ___ ___ ___ ___ d_.' ___ ... , ___ --
____________________ .... _. ___________ .......... ______ .. o-.i __ 

--_ ... _ .. _. _ --- ---' -" ~ -p--- --- ... _- ---._- ---- ------
• .., 1ItI .. .-or _________ ._", ....... , _________ .. _,_ ..... " ......--.~ _____ - __ ... ""---

---- - __ a Q~I?:\'&' _. - _____________ • • .. 

----" --- k··-..... >~F-- __ ,.,J' ....... _ ~,~,-- --- -_ ... -- _ •• _--- - -

L - ~RAIt!'-' ~. > (" .. 7.. 'a$' .. I'Z.·, I _ In' - ___ . tIt{ . " " - - -.- ~ ~UbtDta1 b~' Ite..W .,I.~O • tll$ I'Z..? 7' • .J:.q , .. _. ___ _ 
'ar~est .1tJlL. _ Ill .... .¥Vt .. J£ ... .l..L- . tz --... ,--- -.~~-
'ethod- - --- --- --- -...-..-- _. -- --- ---

....-..-- - •• .......... --.. .... 1 .... _____ _ , .. 
Unroun~~ _ "~et .~. ~s.fJ...:'-ll':t_ .. (' , "If 

ROUM@d He"t 

.e Vol. By 
. Sp-=e1~ Group l,1~ 

Sc:.llng Dt'.r.~t _~_-... 
~=-, .. ,., ... r,.~ .. 7-L ,.. 

'II " II 

lf~ . z. 9J, .4i , ....... -.--

O&C! yes .... x_ Ho_ 

_ .. ~l8a.: 
.3!ui. 

.1'% 
(PAM) 

J 
100_02 

__ ':t ~IJ tJ.. 
l"oS;.al. Ilounded 

~ 
4 ... ·'U" 

.. . 
."..,.V 

U-a400-!O I 
0 ......... t. (R/AII \ 

I 

d 
iii r . 

.• 1,1 



FROM:KONICA FA>< TO: 
MAR 1, 1996 4:08PM ~1?6 P.06 

03/(11/96 flU 09: 36 FtX 541 957 J495 -----------,---_. -- . 
'. "" ~ 

FIRST 
SALE AREA MAP & SLASH DISPOSAL MAP 

Umpqua National Forest 
TIUer Ranger District 

T.28S. 
R.1W. 

Page' of 4 

26 ___ --~_~_.--.. ~-----...t:$. 

T.2is. 
R~1W_' 

36 

Saale 

T. as. 
I 

R .. "E. 
I 

25 30 
38 

T .. 29S. 
A..1E .. 

____ ,/2M1e 

[ __ ..-__ ~ LEi t .J? 6 
~/" IIfr 



FROM:KONICA FA>< MAR 1, 1996 4:09PM 

03/01/96 FRI 10:03 FAX 541 &57 3495 lllPQUA NF RSBRG 

, 

I'~'-"" . 
I 

.. ---..... 

',--,' 

FIRST 
SALE AREA MAP a SLASH DISPOSAL MAP 

Umpqua' National Forast 
TUler Ranger Distrlot 

.... ge 2 at 4 

HPC&B 

1?6 P.0? 



F~OM~KONICA FAX TO~ MAR 1. 1996 4~B9PM "176 P.B8 

, 03/01/D8 FRI 10:04 FAX 841 951 3495 tTXPQU :,\f RSDRG ICJVVO 

.. '.--. 

•.. '-"w ..... 

~ NCJ.U()nal.. P'~t; 
TJU&tr "R4Ingcr Diatrict 

Page...3..:. of i 
LAND LiNEs ARE AE'PROX.IMAtt 

sate At-aa RDundatT :1.8 200 feet. slope d:i9tanc:. ()1.ltB~clCt Cloaz"C1J1:t1ng Unit 
bOondarles e2Ccep~ w~re Clearcutt1.ng lJnitti ure nOjClCMt to privata land 

. or other existing t1mbe~ a81ea. Sl.1 

All specified road eonstrueticn listed 1~ A9 shall be Subdtvt~1on G . 
Whvn f'Qrf;IJC S.t'yl,~Q pel'fanall ClDnstruOUcm. d(ll~t. t.lto IoIOM IIStJ.~ifI:;ii'· 
from the tr~sportation facilIties item, list~ herein-

P~rchaBel' shall PQ5t WB.1"n1rlf 61ilflll ):Jt":lor to beginning op~ra.tiona on or 
adJ&eent to National Foregt system roads. c6.3311 

Landings. Slki.d trails. skid.!:'oads. and telliPorary roo.d.s sball be BcarU';ied 
to a 12" d.epth 'by Purchaser following use. c6.4 (Option 1) 

All designated 8\lt"'l'ey monUlllent bearing trees shllll hs"'f/$ a Il1.n1mum stump 
he£ih~ n.ot less than 6 1ncbC. ~Cvc the Qft1.t:1al. .fI\,1rY8>- .1.llIIcrip~.:f..on. B6. 2~ 

Log Removal RequiI'ed (LRR). When retDOval of Pulp (Utility) lDp tmd Special 
Cull Wgl has baen ttaived. PUl"chuet' shall yard anel pi1.e lop aocording to 
spec1flcat~oaa attached ~o c6.~02. 

Desd tre •• outside Cle~~t Subdivision b~ies shall be left standing, 
except tor safety reason.a .. 82.31 

CQtt~g of ~~ees leas than m1n1mua DBB in A2 is not required within 50 .t~et 
or 4ctignatDO at~OQG ecurnep in clearcuttinr unJtJ. U6.Q, B6.5. c6.4 Opt.l 

I.'" Subd1"uion BounCllU"Y. B1.1 

cc 

LTM 

7 

ecoc 
c:v i J •• 

® 
KO 

DF 

Clearcutt~ Un1t. 82.3. D2.31 

~eave Tree ~g. 12.35. 

~:l8ti.ng 'l'ransPOrtation S~~ Road. C;.12. 05.42, C5.43 

Sp.eifiQ~ Hold CODJt~ctlon. Ag. B5.~ 

Wate? Souree. C5.~2, CS.Q3 

RM-p Road . (or Tr-ul) Open. B6. 22 

Are~ R~1n* D1rec;l~ re~I1ng. c6.411 

Specified SIUd4ing ut" Va.r;-cSing BOundary. B6.4z 



FROM:KONICA FA>< TO: MAR i. 1996 4:10PM 

.03/01190 l'Kl 10: Oil l"AX :'141 IHH a'JII;:' 

"--.'/ 

PDiS1' 

SALE AlmA NAP &lm SLASH D~ NAP 

Tiller Ranger District 
UIIpCIUa Nat'1on4l Forest 

Pase.,.L ofJL 

I •• ",,,;,, 

LTSR Troatt:ot' Skid Road to be APPr0'U8d in Ad.vlU'lee or Fftlling Operations. 
c6.~ {OpU.cn 1) 

OSE Ground Ski44$.Ag 2qu;i,pmen't: Specj.t:L~e;J.. 96.42. eG.4a •• 06.425' 

5 SlqU.ne Yard11'1g Spee1f1ed_ 86.42. C6.421 

~ $o~l Productivity ~rotQet1on. c6.425N 

......... ) Protect StreamCOUl'se, alo;;:k Marks UppeJ:' J..:llllit. Bfi·5 

SLASH ~EATMiNT SPECIFICATIONS, c6.7~ (Option 1) 

PUM PLltng (Skyltne) or Unutilized M.t~r~al 

HPC Handp11e and Cover 

B 

'tU?6 P.09 

'tr.I VV I 

:11 

I: I 
I 



TO: -.. -... ~.---.----- .. 
MAR 1, 1996· 4:10PM H1?6 P,10 

Iil OO~ 

.~l.QS. 

- Gross Cut. Vol. : 

Hidden Def. and 
Break.ae ~ ; 

- " sa.is N~ ::'/31791) "ik 
~ by s~les..or~ 

Vll! _ ~'~ .!:kc&r .cd 
lJ.'l'12:l1_ ~3~ 131 . .. 

Y!!4=.r:,PL-_ ________ _ 

Spec1e1 Cult 
PAH~ _: ?:pO,! Hff" 

UtUlt.y Cull 
PAM (Cb~p) 

..!fJ1JL KIf' 

Unit Harvest 1- Vol. Ave. Itounded 
...JIa.-.~~HetbsxLJ.~~s ____ • __ . •. n ..... _ _- _____ .. 0 l".ob11' By,.llnit_Y~llM:~ Ntle __ 

I _~ __ .2L. ~_.'iY:L.21__ 'l{2 _M' 13'- 1.J., L. y.} I, r q!2 
}. ~c ~ _}....!- i:'lK. .. f P'--l '" _ 3 7 _ • I P'j 12_ ...J.J...L 221... 1ft 'K • 

.... 2. __ t!cc;, .. ." .. 211) til .2 .2.0_ 77£ _lll_ Jilt' 7$',:,. 

If ._':1. Hi: C _ 14 ttl.. _.23.- ~~~. _LfL. "cO .. n Z I b. I _"'1 '1~3~ 
-2..:- .:2 2 • .:1.3..1.. J..L - _ f 2 12 1'1.2._ .. ll.!': .. :a 6"',. 
_~ _ ~ 'i'f~... -- _ --1-.. ::-: .. _ ~_ _ .:/.2J.... ". .• 7.j J.:l!L _ If£$"_ 
~'--I"'~~" ! '-f tid 7 _-= .. __ =-._, _'_"' .. ti£_. 11.1 __ Jl!£. l{bJ,. 
-f-- ___ _ --=-<;",,-,J~ c: to..:t _ _. " __ ~+--_ 

....,.......-.. .-. - -- ........ _- ..... ----- ~-- ---~ --- -----~--- --1'"---
________ -.........---... .. __ ~_.... LA __ , ____ ----- -~- _~ ___ 

I 
__ ..... _____ w_, _____ --

~ _____ "P' ..... -- _. ~- .--.-.-.~..... . .. -. - ----
~- ---- ~-- --- -~-.. --- ----- .... -... -~~ -,-----
_____ . _h ____ ..- _____________________ ........ ___ _ 

. " ----- -..-.... '" . - -' -,_. - -~ ----
__ !L!J 
Subtotal Hi:.{.. 
bV tilu-veat Il .\ 
Method rU n 

.5 ,J,b7 _ Ib Jl. .... 2 __ ...... lee.*. £ 2,._ _ '91 
/.J. ¥ _ ':11;1 lfL ). tfCf... J 8e ....J..e2_ ,. .. _. 

• LJ..... .• _!:1:t!i. • _ -:.. ,~- .1.. _ . 0 -::... _.. ~-

. "'....... ... 
Unrounded Het j} V f(fJ. l,tb 2...e2- J.J l, 'i '716/_ 

RoundtcS Net .I ':J.. j ObO )"0 .. d~£..,.J.!I1!!.- __ 

" Sel@ Vol. By 
~pC(lie5 Gro~p fie ... .e;; _ . 3 __ z. ___ I. JOQ,QQ 

Scaling Defect II, I O&Ct Yoa .. :::'. NCJ_ 
~ .. '1 ... npf"Aat '-.;,.LLJ . U-2~00-30 

rage 6 res) Il/) 
o 

1/11 



F~OM~KONICA J::"A~ 
TO: 

o3iol/98 FRI 09:38 FAX 541 9S7 J~95 MAR 1. 1996 4 :' 19PM 
U)f.PQUA Nf kSBRG 

1:t1 76 P.l1 

LAST 
SALE AREA MAP AND SLASH OI~POSAL MAP 

o 

·flll.ER R~~R OISTRfCT 

UMPQUA NATIONAL FOREST 

PAGE 1 OF.II 

T. 28S~ R. 1W. R. 1E .. ---,-- ........... " .... 

,u 

i,l 
I 

i 

, I j Ii, " 
. 'I 



FROM:KONICA FA>< TO: MAR 1, 1995 4:11PM H1?5 P.12 

03/01/98 FRI 10 :OJ FU 541 957 34fJ5 IT}lPQr A ~F RSBIU. 

-._--,,' 

'.,./ .... ~ .. 

LAST 
SALE AREA MAP AND SLASH DISPOSAL MAP 

I) 
...... 

" ' , . , 
.~ 

TILLER RANGER DISTRICT 
UMPOUA NATIONAL FOREST 

NOE2OF4 

tJ> ',,'. 
HPC&. 

. , 



FROM:KONICA FAX TO: MAR 1. 1996 4:11PM 176 P.13 

• OJiOl/0e FRI 10=03 ~\! 5Jl 957 3495 l1l(pQUA NF RSBRG 

............... 

.~ .. ;,.' 

Lm SALI ARM. lW'. AHD SJASR ~ MAP 
'Nl.ler R~ Df.etric:t 
U~ Nat:i~al PC')rasb 

Pa,e-..3... or.JL 
I.AND LlNFS ARE APpROXDIA.Tl! 

Sale Area BOundary is ZOO feet slope distance outside C19~ttl.ng Unit' 
boundar:i,e:J IJKCl!Ipt vt\eJ:"C 01.eu-outting Urn. t.. are a4jBcent to pr1vote l8lld 
or other exining tifllber stUes. 81. 1 

There are DO uni t5 ~, 6 and 8. 

All !Jpec:~tied. roed construction Hsted in A, Mall bo Sl.lb~Y1s10n U . 
When F~~8t Se~~ce pe~orms eonstrue~iDn. delete the wor4 "Specit~ 
frolll ~e tl"Bnspartai;ion f'ae1l:f.. t.ies 1 ~eftlS lis ted heE'ein.. 

Purchaser shall i>o9 t warning 8 igJU; J)l'ior to beginni.n.g ape:CeltlorllJ en or 
adjac:ant tog Nationai PoreB~ .y~~n" ~Itds. eG.33U 

L8tld1ng&, skid tr'flilla, skidr-oads, and temporBr), l"Oada sholl ba saa.rified 
to 8 12" depth by Pur(!l\cumr fol.lowUt, use. 

All. aee1.gnAted .ut"Vsy ;mcmuaent b~aring tt"ee9 shall hB\7e f1 min111U11 stWllP 
he~,Bbt not less than 6 inches above the ottic1tl '8U1""1e)" inBcciption. ,86.23 

Log Ryoval. Required (LRR). When l"eIDDVal or Pulp (Utility) logs and Special 
Cull Logs hb9 been waived. Purthaser shall yard and pile lcp accordillg to 
sp.c1f1cations attached to C6.402. 

Dead. tr-ees outside Cla&rcut Subd.:f.vJaion boUlldades shall be left. atandin,. 
e)tCept tor safety rerurona. B2. 31 

Cutting ot trees less than mi.n.'l.mUJD OUR in A2 18 not 1"I!quired wi. th1n 50 feet 
of des~gnated stream eou~sep 1n cleareutt1ng units. B6.4. 86.5. c6.4 Opt.l 

c3 Clearcu'tt..:l.ng Uni~. B2 - 3. 92 - 31 

LTM 
'" .... ,. 

® 

DP 

........ 

Leava ~ Mark.:i1lg. B2. 35. 

S.leting Transportation Sy~t~. RD~~. 05.12. c5.42. 0$.43 

Wa.ter Source~ CS.42, C5.43 

Are .. ReQu.1l'ing Directional Fellillg, C6.4U 

Spacirie6 Skidding ar,Y&rdjng Boundary. B6.42 

LTSB Tra.r;;tor Skid Road to he Appl"'OV'e4 in Advance of Fellin, Operot!ons. 
Ctl.1t (Option 1) 

GSS Ground Skidd.1ng Equ:1.pment Specs.ttC)d. B6.~2:. C6.4:l'. C6.'I25' 
Lee L-.nCS'lng ConBt.r\.\ct~on Cr1 tical. (06.422) 



FROM~KONICA FA>< TO~ MAR 1. 1996 4~12PM H1?6 P.14 

~/Ol/ge ~1 10:03 FAX 541 957 349~ 1J)IPQUA NF R~BRG 

. ',-., ... ~ 

,-~ .. " 

.' ... ,. 

SALS ARPA ~ M!D ~~ JMt 
Tiller RanIer Dutrict 
~ Ne.t:Luna1 Poreat 

Page 4 of It 
LEGF.lID-

Sktline YardinC Spec1~ied. 86.42. c6.421 

P~tec:t Streaaoou¥'ub. lllock Marks lJpper. 1...1.mi.t. )6.5 

SUSH TREA'1'MI£NT SPECIFICATIONS. c6.7" (OpUon 1) 

H-H-H aan4 F1ro11ne 

PUM Plling (Skyline) orunut1H~ed Material 

RF'C Handpile and Cc)veJ:" 

8 Burninll' 
HX-HX Extra Wide Han.:l J.in~ 

SP slash Pullbaek 

YUM Ya.rl.1inq (GSE) of Unut.ili;r:ed Material 

, I 
I I, 

1 ,I 

, I 

" 


