NLWIJC- Kagan
Counsel - Box 011 - Folder 003

Timber - Other Litigation: Seattle
Audubon v. Thomas [1]



(*

04/02/96 10:40 °

iz 3

ENVIRONMENT AND NATURAL RESOURCES DIVISION

CONFIRMATION NUMBER (202) 305-0460

PLEASE DELIVER TOt
To:

U.8. DEPARTMENT OF JUSTICE

GENERAL LITIGATION SECTION

601 PENNSYLVANIA AVENUE, N.W.

WASHINGTON, D.C. 20004

FAX NUMBER (202) 305-0506

Don Barry
Bob Baum
David Cayer
Dinah Bear
Ted Boling
Brian Burke
Peter Coppelman
Lois Schiffer
Jim Simon
Greg Frazier
Mike Gippert,
Jay McWhirter
Jim Perry
T.J. Glauthier
Jeff Handy (503)
Nancy Hayes
Elena Kagan
Don Knowles (503)
Tom Lee (503)
Karen Mouritsen
Kris Clark

" Roger Nesbit (503)

Chris Nolan
Dave Shilton
Al Ferlo
Anne Alny
Tom Tuchmann (503)
sue Zike (503)

NUMBER OF PAGES: L*

DATE: April q, 1996

FROM: Michelle Gilbert

MESSAGE:

Please see attached.

208-4684
208-3877

456=0753
514-4231
720~4732
514-0557

720~5437
690-2730

395-4639
326=3807
208=-5242

456-1647.
326-6282

727-1117
219-1792

231-2166
395-4941
514-4240

326-6254
326-7742

@001/004



04/02/98  10:40

04/01/98  13:42 FAX 208 553 0882 US ATTORNEY SEA : aooz/00d

@oo02/007
e ‘ (

e FILED \‘\:..__emfnib

OPY RECEIVED — 00 —Ricavid
MAR 2 7 1996 (¥° MAR 2 7 1098

-

2 vt SIAILS ‘:\”UKNI’.Y PR c. e
Sealtle, Washiagton : f T
3 -
4 \
UNITED STATES DISTRICT COURT
5 WESTERN DISTRICT QOF WASHINGTON
AT SEATTLE
6 .
7 SEATTLE AUDUBON SOCIETY, et al.,
8 Plaintiffs,
NO. C89-160WD
2 v.

ORDER ON PLAINTIFFS’
RENOTED MOTIONS
RE FIRST AND LAST

10§ JACK WARD THOMAS, et al.,

Nt el Dl Nkl s Bl S Sl Vo) Vit Sk Nkt NP N NaptF N st nd

1 Defendants. TIMBER SALES
12 and
13 WASHINGTON CONTRACT LOGGERS

ASSOCIATION, et al.,
14

Defendants-

15 Intervenors.
18
17 The history of this matter is set ourt in the Order on Motiens

18! Heard on November 1, 1955 (Dkt. % 1188), and the Order on SAS‘s

O™ ¢ D

19l Motion to Clarify and Enforce and WCLA's Motion to Clarify or
20 Vacate (Dkrt. # 1210). In the latter order, entered on Febru-

7 ary 23, 19%6, the court ruled as follows:

22 The injunctions prohibiting the federal defendants
from going forward with the Cowboy, Nita, Seuth Nita,

23 and Garden sales, entered herein, have never heen wvacat-
ed, and the only one appealed from was affirmed by the

24 Couxt of Appeals. The orderly administration of jus-
tice, and the avoidance of irreparable harm, regquire

25 that these injunctions not be vacated pending the Ninth
Circuit's decision in the appeals to be argued in the

26 week of May 6. If the Court of Appeals affirms the Dis-

” trict of Oregon decision, this court will vacate the

cer mEmTmaes ARsaATTn MTRQ RE : ) ?
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1 injunctions; if it reverses, there will be no legal
authority for the agency to proceed with these four
2 sales.
The First and Last sales are in a different catago-
all ry. They were never enjoined by this court but, in-
stead, were voluntarily cancelled by the Forest Service.
4 As to them the District of Oregon has issued not just a

daclaratory judgment but an injunction regquiring that

s they go forward under Section 2001{(k}). The Court of
| Appeals will decide whether they are within the scope of
6 Section 2001(k). These two sales are not the subject of
any injunction issued herein, and, as to them, WCLA'‘s
7 motion must be granted and SAS°s motion denied.
8 Plaintiffs Seattle Audubon Society, et al. (collectively
9 "gAsSv"), have now renoted two motions they originally filed in

10]] 1990. These motions sought summary judgment and a permanent

11 injunction against the First and Last timber sales in the Umpqua
12|| National Forest in Oregon. Responsive briefs were never filed by
13 defendants. After other sales ware enjoined as viélativg of

14| Section 318 of the Department of the Interior and Related Agencies
15|| Appropriations Act, 199%0, 103 Stat. 745 ("Section 318"), the

16 || federal defendants withdrew the First and Last sales, recognizing
17 that they also would violate Section 318. The motions were

18|| therefore stricken as moot. Dkt. # 675.

19 Under the short-term measure adopted in 1995, Sectiomn 2001 (k)
20}l of the Figcal Year 1995 Emergency Supplemental Appropriations for
21 Disaster Relief and Rescissions Act (*Section 2001(K) "), the

22 federal defendants have been ordered by a judgment entered in the
23 Digtrict of Qregon to go forward with the First and Last sales.

24 The SAS parties in the present case are also intervenor-defandants

25 or amici_curiae in the Oregon litigation. The judgment in the

28
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Oregon case is now on appeal, with argument in the Ninth Circuit
scheduled for the week of May €, 1996.

The renoted SAS motions seek & ruling that the First and Lasc
sales are in violation of the substantive standarxrds of Section
318. That proposition i3 not contested by the federal defendants.
Whether it follows that the sales are unauthorized undexr Section
2001 (k) is a different question. however, and is now before the
Ninth Circuit. This 1989 case, in the course of which the Pirst
and Last sales were withdrawn before final judgment was enterea,
dees not provide a vehicle for testing them under Section 2001 (k),
particularly when the same issue has already been litigated
betwaen substantially the same parties in an adjoining district.
For these ryeasons, the renoted motiens are danied. "SAS’s motion,
raised in its reply brief, for relief from the judgment under Fed.
R. Civ. P. 60(b) (6) is also denied. The judgment contained no
provision adverse to SAS in the respect now argued.

The clerk is directed to send coples of this ordar to all
counsel of record.

Dated: March 27, 1996.

William L. Dwyer
United States District Judge

ORD ON PLTFS' RENOTED MTNS RE
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SAS’ motion is notad for consideration .
today, but to the best of our knowledge,
there is no hearing scheduled on this matter.
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THE HONORABLE WILLIAM I.. DWYER

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WASHINGTON

SEATTLE AUDURON SOCIETY, et al., Civil No. C89-160-WD

Plaintiffs, FEDERAL DEFENDANTS®
RESPONSE TO PLAINTIFFS’
RENOTED MOTION FOR
SUMMARY JUDGMENT AND
INJUNCTION AS TO

FIRST AND LAST TIMBER
SALES

v,
JACK WARD THOMAS, et al.,

Defendants.

e Nt N e it N e Nl el g et

Plaintiffs have refiled two motions in this action:
SAS’ Motion for Summary Judgment and Permanent Injunction Against
the Last Timber Sale, filed September 85, 1990, and SAS’ Motion
for Summary Judgment and Permanent Injunction Against the First
Timber sSale, filed September 17, 19%0. These motions contend
that the First and Last Timber Sales violate the provisions of
Section 318 of the Department of the Interiof and Related
Agencies Appropriations Act, 1990, 103 Stat. 745 ( "Section

318") .

i Pursuant to the outstanding injunction issued by the

District Court of Oregon, contracts for the First and Last timber

sales were awarded by the Forest Sexvice on March 8, 1996.

Operations have not commenced con the sales. The award of
(continued. . .)

U.S. DEPARTMENT OF JUSTICE
ENVIRONMENT AND NATURAL RESOURCES DIVISION

. GENERAL LITIGATION SECTION

’ P.O. BOX 663

FEDERAL DEFENDANTS’ RESPONSE TO WASHINGTON, DC 20046-0663
PLAINTIFFS’ RENOTED MQTIONS - 1 TELEPHONE: (202) 303-0506
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1. The Government is sympathetic¢ to the intent of plaintiffs’
motions. The First and Last timber sales are identical in form
to the four sales with respect to whiqh the Court continued its
earlier injunctions pending decision by the Ninth Circuit (on
appeal from the decision of the District Court of Oregon)
regarding whether these sales are‘covéred by Section 2001 (k) of
the Rescissions Act of 1995. Order on SAS’ Motion to Clarify and
Enforce and WCLA’s Motion to Clarify or vacate (Feb. 23, 1996)
(“Clarify Ordexr "). The First and Last timbher sales lie within a
Late Successional Reserve and a Key Watershed as those terms are
defined in the Northwest Forest Strategy. Attached declaration
of Claude C. Mc¢Lean dated March 5, 1995, para. 7. At the time of
preparation of the Strategy, the Forest Serviece had no intention
of pursuing the award of these sales. Id.

2. This Court has reached its own conclusion that a2ll six sales
involved in the prior proceedings in this Court would be
inconsistent with the Northwest Forest Strategy. See Order on
Motions Heard on November 1, 1995, p. 8 ( "all six sales in
question woﬁld be illegal but fér Section 2001(k) (1); they are
located in late-successional reserve areas, as defired by the
Northwest Forest Plan.") _The Court has further concluded, as to

the four similarly situated enjoined sales, that if they are

1{...continued)
contracts does not, of course, moot plaintiffs’ motion for
summary judgment and injunction. See, generally, Headwaters, Inc.
v. Bureau of Land Management, 893 F.2d4 1012 (8rh Cir. 1990).

U.S. DEPARTMENT OFf JUSTICE

ENVIRONMENT AND NATURAL RESOURCES DIVISION

GENERAL LITIGATION SECTION

FEDERAL DEFENDANTS’ RESPONSE TO P.0. BOX 663

WASHINGTON, DC 20044-0663
PLAINTIFFS’ RENOTED MOTIONS - 2 Lap e R g
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1] "irrevocably awarded for logging" prior to the Ninth Circuic’s
2| ruling on the scope of Section 2001(k), "the harm would be
3| irreparable." Clarify Order p. 3.
4| 3. The Forest Service cancelled the offers for the First and
5l Last sales in 1990 in light of the Court’s rulings entering
6l summary judgment and granting an injunction in what the
7{ Government termed "an identical matter" - section 318 challenges

gl to the enjoined Nita and South Nita Sales. S8ee Defendants’

91 Memorandum in Response to SAS’ Motion for Summary Judgment and
10| Permanent Injunction in Re First Timber Sale (10/3/30) (Dkt.

11| #670), p. 2. At that time, the Government advised the Court
12| that the First and Last sales wﬁuld not be reoffered as part of
13| the Section 318 timber sale program, and the Court struck the

14! motions as moot. Minute Crder (10/16/90) (Dkt# €75).

-~ 15 Thus, defendants agree that the sales could not have

16| proceeded under Section 318, and that the equities concerning

17| their sale and operation, in the context of the total history of
18| the Northwest old-growth controversy and its resoelution in the

19 Northwest Forest Strategy upheld by this Court, strongly argue

20| that they not be released. Indeed, defendants would not have

21| awarded the contracts but for the enactment of Section 2001 and
22| the ocutstanding injunction issued by the District Court of Oregon
23] directing them to award the sales in the same form as originally
24 offered.

25
26
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4. The Government is also sympathetic to the posture in which
plaintiffs find themselves. Arguably, plaintiffs made a decision
not to pursue further proceedings against the First and Last
sales, following the Court’s decision on mootness, on the basgis
of a representation by the Forest Service that the sales would
not be reoffered. Under intervenors’ interpretation of Sectioﬁ
2001 (k), Congress has nullified that representation. The result
will doubtless discourage settlement of similar actiocns in the
future.

5. Defendantz have repeatedly represented to the Courts that
they would not take a legal position on the First and Last sales.
In its role as an officer of this Court, the Department of
Justice is compelled to point out that plaintiffs’ motion raises
two issues regarding the jurisdiction of this Court to act here.
These concern the expiration of. Section 318, and the finality of
this Court’s judgment. ‘

a. Expiration of Section 318. Plaintiffe’ motion appears
to assume that this Court presently has jurisdiction to enterﬁain
an action under Section 318. Apparently, plaintiffs rely on the
proposition that because the saleg will go forward in the form
originally offered, Section 318 still applies to them. See
plaintiffe’ Renoting of Motions for Summéry Judgment and
Permanent Injunction against the First and Last Timber
Sales, p. 3.

Section 318 (k) provides:

U.S. DEPARTMENT OF JUSTICE

ENVIRONMENT AND NATURAL RESOURCES DIVISION

- GENERAL LITIGATION SECTION

FEDERAL DEFENDANTS’ RESPONSE TO P.0. BOX 663

WASHINGTON, DC 20044-0663
PLAINTIFFS' RENOTED MOTIONS - 4 TELEPHONE: (202) 305-0506

[005/014
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Timber sales offered to meet the recquirements
of subsection (a) of this section shall be
subject to the terms and conditions of this
section for the duration of those sale
contracts. All other provisions of this
section shall remain in effect until
September 30, 1990.

The Conference Report states as follows concerning the duration

of this statute:

In developing the amendment, the
managers have sought to balance the goals of
ensuring a predictable flow of public timber
for fiscal year 1990 and protecting the
northern gpotted owl and significant old
growth forest stands. In reconciling these
coften conflicting goals, the managers have
limited all provisions in this subsection to
fiscal year 1990, except that the timber
sales offexed under this section in fiscal
year 1980 are covered by its terms and
conditions throughout the length of the
timber sale contracts. Sales offered under
this section but not awarded and withdrawn
after October 1, 1990 under normal Forest
Service and BLM procedures may not be
reoffered in subsequent fiscal vears under
the terms of this section.

H. Cénf. Rep. No. 101-264, 101st Cong., 1lst Sess. 87 -(1589)

A reasonable interpretation of Section 318(k) is that
Section 318 survives only with respect to those oéfers which
actually resulted in sales contracts prior to October 1, 19%0.
Since the offers for the First and Last sales did not result in
award of a contract in fiscal year 1990, there is a question
whether Section 318 is available as\a basis for a claim that this’

Court presently has authority to enjoin these sales.

J.9. DEPARTMENT OF JUSTICE

ENVIRONMENT AND NATURAL RESOURCES DIVISION

GENERAL LITIGATION SECTION

FEDERAJ, DEFENDANTS’ RESPONSE TO P.0. BOX 663

" WASHINGTON, DC 20044-0663
PLAINTIFFS’' RENOTED MOTIONS - S TELEPKONE:  ¢202) 305-0506
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This position would geem to be reinforced by the fact that the
offers for these sales were cancelled by the Forest Service. See
Plaintiffs’ Memorandum in Support of Motion to Clarify and
Enforce Judgment (Oct. 3, 1995) pp. 17-18. As indicated by the
Conference Report quoted above, Congress did not intend to permit
withdrawn sales to be reoffered under Section 318 following the
expiration of the statute.

b. Finality of Judgments. Unlike the situation with the
four enjoined sales, there is no outstanding injunction or order
with prospective applicétion as to the First and Last sales upon
which the Court can hinge its jurigdiction. Indeed the Court may
have determined this matter already in its February 23, 1996
Order. See Qrder on SAS Motion to Clarify and Enforce, etc., Feb.
23, 1996, pp. 3-4.

One basis upon which ﬁhe Court might entertain these
renoted motions consistent with the rule regarding finality of
judgments is to consider them as motions under Rule 60(b) (6) to

vacate the Court’s earlier judgment dismissing them as moot.?

: Under the pertinent provisions of 60 (b) (6), for "any

other reason justifying relief from the operation of the
judgment, " a court may relieve the party of a" final judgment,
order ox proceedings." Fed. R. Civ. P. 60(b). Unlike
subsections (1)-(3) of Rule 60(b), there is no statutory time
limit on bringing a Rule 60(b) (6) motion. The rule merely
requires that it be brought "within a reasonable time," and the
Ninth Circuit has declared this to be a factual determination
committed to the sound discretion of the trial court judge.
Fed. R. Civ. P, 80(b)(6). See U.S. v. Alpine Land & Reservoir,
Co., 984 F.2d 1047, 1049 (9th Cir. 1993), cert. denied, 114 S.Ct.
(continued...)

U.S. DEPARTMENT OF JUSTICE
ENVIRONMENT AND NATURAL RESOURCES DIVISION
GENERAL LITIGATION SECTION

FEDERAL DEFENDANTS‘ RESPONSE TO P.0. BOX 663
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The rule is available to provide relief to parties who are
confronted with extraordinary circumstances that excuse their
failure to follow ordinary paths of appeal. In_re Pacific Far
Bast Lines, Inc¢., 889 F.2d 242, 250 (9th Cil_;. 1989) . Applying
the rule to this case would require the Court to find that the
Forest Service’'s representation that the sales would not be
reoffered, and the subsequent passage of 2001 (k) (purpoftedly.
under intervenors’ construction of the statute, nullifying that
representation) constitute- "extraordinary circumstances" by
reason of which plaintiffs were unfairly foreclosed from
exercising their rights of appeal from the Court’s judgment
dismissing the actions as moot. The situation would be analogous
to one where the parties entered into a settlement upon legal and

factual bases that subsequent developments fundamentally altered,

requiring equitable relief. See In xe Pacific Far East Lines,

*{...continued)
60 {1992). BSee also In re Pacific Far Eagt ILines, Inc., 889 F.24
242, 243 (9th Cir. 1989). The Court clearly has the authority to
treat plaintiffs’ motion as a Rule 60 (b) {(6) motion. See Cisneros
v. United States, 994 F.2d 1462, 1466 n.2 (2th Cir. 19%3). The
Supreme Court has set forth the general guidelines for
application of Rule 60 (b) (6):

'~ The Rule does not particularize the factors that

justify relief, but we have previously noted that it

provides courts with "authority to enable them to

vacate judgments whenever such action is appropriate to

accomplish justice, while also cautioning that it

should only be applied in "extraordinary

circumstances."
Lilijebgrg v. Health Services Accuigition Corp. 486 U.S. 847,

863-64 (1988) (citationg omitted).
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Inc., sSupra; see¢ alsg 7 Moore, Federal Practice § 60.27(2] (1995)

(discussion, and cases cited n.53).

Howevér, were the Court to reopen proceedings upon such a
basis, it would still have to determine that it had jurisdiction
to grant affirmative relief--in this case to grant summary
judgment and enter an injunction against the First and Last
timber sales pursuant to Section 318, Cf. Fairfax Countvwide
Citizens Association v. County of Fairfax, Virginia, 571 F.2d
1299 {4th Cir. 1978), gert. denied, 439 U.S8. 1047 ( once
proceedings are reopened pursuant to a Rule 60(b) (6) motion,
district court not empowered to act without independent ground of
federal jurisdiction). Thus, the Court would still have to
coﬁsider whether it had jurisdiction to enjoin these sales.

CONCLUSION

The eguities presented by plaintiffs’ motion require this

Court, shéuld it find jurisdiction to act, to acceord to the First

r/

//
//
//
//
//
/!
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and Last timber sales the same treatment as that accorded to the

four enjoined sales pending decision by the Ninth Circuit on the

scope of Section 2001 (k).

Dated this 11th day of March,

199¢€.

Respectfully submitted,

KATRINA C. PFLAUMER
United States Attorney

LOIS J. SCHIFFER
Assistant Attorney General

G D) {Goupesr—

WELLS D. BURGES2 Y
MICHELLE L. GILBERT
United States Department of Justice
Environment and Natural
Resources Division
General Litigation Section
P.O. Box 663
Washington, D.C. 20044-0663
(202) 305-0504

Attorneys for Defendants

U.S. DEPARTMENT OF JUSTICE
ENVIRONMENT AND NATURAL RESOURCES DIVISION
i GENERAL LITI{GATION SECTION

FEDERAL DEFENDANTS' RESPONSE TO P.0. BOX 663

PLAINTIFFS® RENOTED MOTIONS -

WASHINGTON, OC 20044-0463%
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KRISTINE OLSON

United States Attorney
888 S.W. Fifth Avenue
Suite 1000

Portland, OR 97204-2024
503-727-1008

0SB # 73254

LOIS J. SCHIFFER
Assistant Attorney General
WELLS D. BURGESS

MICHELLE L. GILBERT

U.S. Department of Justice

Environment and Natural Resources Division
P.O. Box €63

Washington, D.C. 202-272-6217

IN THE UNITED STATES DISTRICT CCURT
FOR THE WESTERN DISTRICT OF WASHINGTON

SEATTLE AUDUBON SOCIETY, et al

Plaintiffg,
Civil No. 89-160-WD

DECLARATION OF

JACK WARD THOMAS, et al CLAUDE C. MCLEAN

Defendants.

]

)
)
)
)
V. )
)
)
)
)
)

I, Claude C. McLean, hereby declare the following to be

true and correct:

1. I am the Fire/Fuels/aAir/Timber/Ecology Staff Officer
for the Umpgua National Forest, headquartered in Roseburg,
Oregon. I have been the Fire/Fuéls/Air/Timber/Ecology Staff
Officer for the Umpgua National Forest for 3 years. I have
34 years of experience with the Forest Service in timber

sale preparation, contracting and administration.

DECLARATION OF CLAUDE C. MCLEAN
SEATTLE AUDUBON SOCIETY, et al v, THOMAS, et al
Civ. No. 89-160:WD Page 1

Wuis/uis
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2. The First Timber Sale is located on the Tiller.
Ranger District of the Umpqua National Forest. It lies
within Boulder Creek drainage of the South Umpqua
Watershed. The sale is comprised of five cutting units, 1.9
miles of road construction, and 1.2 miles of xoad
reconstruction, totaling 158 acres. None of the unitsg
exceed 42 acras. The timber to be harvested is predominately
Douglas-fir, gugar pine, western hemlock, white fir, and
incense cedar. Four of the units will be harvested by the
¢learcut method, leaving no residual standing trees, and one
unit will be harvested by the shelterwood method, which will
leave ten to fourteen trees per acra for seed source and
shelter.

3. The Last Tirber Sale is located on the Tiller Ranger
District of the Umpqua National Forest. It lies within
Boulder Creek drainage of the Souﬁh Umpqua Watershea. The
sale is comprised of seven cutting units, and 1.2 mileg of
road construction, totaling 141 ac¢res, None of the units
exceed 29 acres. The timber to be harvested is
predominately Douglas-fir, sugar pine, western hemlock,
whita fir, aud incensie cedar. Six of the units will be
harvested by the clearcut method, leaving no residual
standing trees, and one unit will be harvested by the
shelterwood method, which will leave ten to fourteen trees

per acre for seed source and shelter.

DECLARATION (0¥ CLAUDE C. MCLEAN
SEATTLE AUDUBON SOCIETY, et al v. THOMAS, et al
Civ. No. 89-160-WD . Page 2
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4. The Umpqua National Forest Plan was amended by the
Northwest Forest Plan in April 1994, The amendment made
certain land allocations on the Umpqua National Forest that
specify permitted management activities and egtablish
standards and guidelines for the implementation of
management activities. Two such land allo¢ations are the
Late-Successional Reserves (LSR) and Key Watersheds.

5. The L8RS are to be managed to protect and enhance
conditiong of late-successional and old-growth forest
ecosystems, which serve as habitat for late-succ¢essional and
old-growth relacéd species, including the northern spotted
owl. Limited timber gtand management is permitted énd
subject to review by an interagency group, the Regional
Ecosystem Office.

€. Key Watersheds. are to he mahaged to maintain the
existing watershed condition or lead to improved .
conditions. Key Watersheds overlay all other land
allocations and place additional management requirements orx
emphagis on activities in those areas. Key Watersheds dre a
syétem of large refugia comprising watexsheds that are'
crucial to at-risk f£ish species and stocks and provide high
quality water. Timber harvest cannot oc¢ur in Rey
Watersheds without a watershed analysis. No new roads can
be built in the unroaded portions of previously inventoried‘

(RARE II) roadlegs areas; in other areas, there is o be no

DECLARATION QF CLAUDE C. MCLEAN
SEATTIR AUDUBON SOCIETY, et al v. THOMAS, et al
Civ. No. 89~1GOZFD Page 3

Wwinis/014
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net increase in the amount of roads.
7. First and bLast timber sales lie within an LSR and

the South Umpgqua Key Watershed. At the time of Northwest

- Forest Plan preparation in 1993 and 1994, the Forest Service

had no intention of pursuing the award of these two sales.
In fact, the Forest Service had rejected the bids for these
sales in 1990. The Northwest Forest Plan Record of
Decigsion, which amended the Umpqua Forest Plan, does not
describe thesge two sales. It is not certain whether or not
the Northwest Forest Plan considered the timber to be
harvested from these saleg, as it did with other described
timber sales.

8. To date, the Forest Service has not undertaken any
review of First and Last timber sales for thei: compliance
or non-compliance with the Umpgqua Forest Plan, as amended.
These two sales were not a part of an aguatic stratégy
review made in 1993-94 of several other Umpgqua National

Forest timber sales.

I declare under penalty of perjury that the foregoing is
true and correct.

Executed a ' Oregon, on422£{£ﬁi¢f7 , 199

C

. MCLEAN

DECLARATION OF CLAUDE C, MCLEaN

SEATTLE AUDUBON SOCIETY, et al v, THOMAS, et al

Civ. No. 89-160-WD Page 4
)

'
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THE HONORABLE WILLIAM L. DWYER

IN THE UNITED STATES DISTRICT COURT .
FOR THE WESTERN DISTRICT OF WASHINGTON

SEATTLE AUDUBON SOCIETY, et al.,
Plaintiffs, Civil No. €85~-160-WD
.

JACK WARD THOMAS, et al., OF RENOTED MOTIONS

)
)
)
)
)
) PLAINTIFFS’ REPLY IN SUPPORT
)
)
Defendants. )
)

INTRODUCTION

Plaintiffs Seattle Audubon Secisty et al. (collectively
"SAS") have renewad their motions for summary judgmen£ and
injunctive relief for the First and Last timber sales on the
Umpgua National Forest: These sales were originally challenged
in September 1990 for violating § 318 of the Department of the
Interjior and Related Agencies Appropriations Act of 1990, Pub. L.
No. 101-121 (1889). Facing cerctaln injunctions, the Forest
gérvice withdrew the sales, and this Court struck the motions for
summary judgment and permanent injunction as moot. Order at 1-2
(Oct. 16, 132390).

The First and Last timber salcas "are identical in farm to

Sierxra Club Legal Dafanse Fund

we weamrnme s DERT.V TN QUIPDORT 705 Seeopd Avers, Suite b3
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1{ the four sales with respect to which the Court centinued its
2| earlier injunctions." Fed. Defs’' Resp. to Renoted Motions at 2.

3| However, because Lhe Court had ne injunction in place te

4] continue, there was no relief available for First and Last,

5| despite the irrevecable harm thaf logging will cause. First and
¢l Last not only viclate § 318, but they "also contravene and |

7} jeopardize the Northwest Forest Plan." Order on €AS’'s Motion to
of Clarify at 2 (Feb. 22, 1936¢). The Forest Service has now awarded
g the c&ntracts for the First and Last timber sales. See Fed.

.10y Defs’ Resp. te Renoted Motions at 1 n.1.

11 _ ANALYSIS

12| I. FEDERAL RULE OF CIVIL PROCEDURE 60 (b) (6)

13 " A district court may relieve a party from a final judgment,
14| order, or proceeding for "any other reason justifying relief from
15 the operation ©¢f the judgment." Fed. R. Civ. P. GO(b)(6). Thisz
16| rule gives district courts the power to vacate final orders

17] "whenever such action is appropriate to aceomplish justice."

18 Upited States v. Sparks, 685 F.24 1128, 1130 (9th Cir. 1982).
19 The federal defendants dyree with SaS that the reguirement

200 Of "extraordinary circumstances" for relief under Rule 60 (b) (&)

21} is met hexe. See Fed. Defs’ Resp. to Renoted Motions at &-8.

22| Washington Contract Loggers Association ("WCLA") only obliquely
23| mentions Rule é0(b) (6), see WCLA Opp. to Renoted Motiensc at 2

24| n.1. and WCLA's reference to Maraziti v. Thorpe, 52 F.3d 252,

25 254-55 (9th Cir. 1995), is unhelpful. 1In Maraziti, the

ng i extraordinary circumstances raised in the Rule 60(b) motion were

27| simply a reiteration of an earlicr argument wade before final

Sterrs club Legal Defonse Sund
705 Second Avanue. Suire 203

Tt —eTmAm s s DTV TR QTIDDORT



Ua=10-30 Ueicisw

03/18/968  18:40 B

e R -

doo4/007

1) judgment. Here, the extraordinary circumstances arise from the

Forest Service reneging on representations that led to the

2

3§ Gismissal of these motions as moot. Clearly, Sag 4id not make

41 any arguments like this in 1990 or 1591.

5 Five yeaxrs ago, this Court explicitly stated that SAS would

¢l be permitted to renew its motions "should the Forest Service

51 advertise or vtherwise proceed with any of these five saleg."

g Oorder (March 7, 1991). The five sales at issue included First

s and Last. The enactment of § 2001(k) and the Oregon district

10 court’s interpretation, which revives sales cancelled or enjoined
11 ] long ago, is an extraordinary circumstance that justifies

1o renewing these motions for summary judgment.

13] II. SECTION 318 GOVERNS THE ORIGINAL TERMS AND CONDITIONS OF
‘ THESE SALES

14 Section 2001(k) ©f the 1395 Rescissions Act draws its

15 meaning from the past -- that is, it compels the gevernment to
1e proceaed with timber sale contracts ottfered or awarded between

17 Oct. 23, 198% and July 27, 1995 "with no change in oriqinéllv

18 advertised terms, volumes, and bid prices." See § 2001(k) (1).
19 It does not create new timber sale contracts. Section 318

20 defines the original terms and conditions fer the sirst and Last
21 timber cales. 1In reviving thesa sales, the government has also .
22 revived § 318.

23 Many of the plaintiffs in this <¢ase are also parties in

24 Nerthwest Foregt Resource Council v, Glickman, No. 95-s244-HO (D.
25 Or.) (appeals pending). In NERC, environmantal groups have

26 argued that § 2001(k) cannot resurrect timber sales which were
27

cancelled or enjoined prior to passage of the Rescissions Act.

Flerra Club Legsl Dafense Fund
Y N rarmroeor oeDLY TN QUPPORT 785 Second Averue, Suita 203 |
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The federal defendants’ questions ahou€ jurisdiction and the
expiration of § 318 highlight exactly the dilemma presented by
Che Oregon district court zuling. The original terme and
conditions foxr First and Last come from § 318. If § 318 has
expired, then either these eales cannot be resurrected through §
2001 (k) -- the argument rejécted py the Ozregon district court --
or § 318, with its particular regquirements, has been rcaurreet;d
along with the salés.

Section 2001 (k) does not allow timber sales to be reoffered;
it only reactivates prior offers. BAs the Conference Report to §
318 states, "timber sales offerad undeyr this 2ection in fisecal
year 1890 are covered by its terms and conditions throughout the
length of the timber sale contracts. Sales offered under this
section but nat awarded and w;tharawn after QOctobey 1, 1990
may not be recffered in subsequent fiscal yeéars under the terms
of this section."” H. Conf. Rep. No. 101-264, 10lst Cong., 1t
Sess. 87 (1989). Pirst and Last must live and die by the'
raquirements of § 318. If the First and Last timber sales were
invalid when offetéd, as SAS -coupltended in 19%0 and ccntende novw, .
the offexe were null and void then, are null and veoid now, and
are not resuscitated by § 2001(k).

ITI. NOTWITHSTANDING ANY OTHER PROVISION OF LAW
WCLA rests its argument ou Lhe "notwithstanding any other

provision of law" language in § 2001(k) (1) .¥ However, the

i/ WCLA misstates the recent procedural history wf these tweo
sales. SA¢ did not ask Judge Hogan to stay his January 10, 1996
order in NFRC v. Gligckman as to First and Last; the federal
defendants’ asked Judge Hogan for such a stay. See WCLA Opp. to
Renoted Motions at 2-3.

. Sicrra Clud Legal Defende Fund
mTARTWMTTTTR, DTDTY TN QUIODOART 705 Saeond Averua, Suite 203
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motions on First and Last are not renoted under § 2001 (k) (1) ;

they are renoted under § 318 for vioclations of § 318. This Court

L N S

has indicated that, but for thc lack of a prior injunctive ordar,

First and Last'’'s unlogged status would have been retained until

the Ninth Circuit Court of Appeals issues an opinion on these

a w M

issues. See Oxder at 3-4 (Feb. 22, 1996). These rendted motions
71 for summazy judgment and permanent injunction provide the vehicsle
af for the Court to treat like issuee and timber sales alike,
g| aveiding an inequitable result simply because the government
10 ceased illegal conduct five years age to avoid judicial review.
11 If this CourlL issues an injunction againet these sales under §
12 318, the issue of § 2001(k)’s mandates can then be addressed.
13 Moreover, in order for the dictates of § 2001 (k) and its
14 "notwithstanding"‘language to apply, there must be an
15 outstanding, viable offer, and there is no such offer here. The
16| offers for First and Last were withdrawn by the Forest Service,
17| removing them from the pool of outstanding offers upon which §
18] 2001(k) acts. Indeed, First and Last were withdrawn because they
19§ were about to be pronounced illegal by this Court -- another
30| reasen why the offers were then, and are now, null and void.
21 Additionally, the Ninth Circuit has refused to read
22| "notwithstanding any other provision of law" as a blanket
23 .eradication of all yLher laws. In ze Glpeier Bay, 944 F.24 577,
24] 582 (9th Cir. 1991). Instead, it has applied ordinary standards
55 for determining whether a statute implicitly repeals a previous
26 law, such as whather there is a direct conflict between the new

27l law containing the phrace and other laws that otherwise would

. sd Club L 1 Pefensie Fund
DIT.ATNTTRFRR’ REPLY IN SUPPOPT. 705 second rvemue. Suice 203
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apply. Id. Here, § 2001(k) expressly uses the phrase "subject

to Section 318," overriding any inference from the use of the

general phrase "nctwithstanding any other provision of law" that

§ 318 has been eradicated.
CONCLUSION
For the reasons stated abova, in SAS‘’ Renoting of Motions,
and in prior briefing concerning these.issues, SA8 respectfully
renews its motiong for summary judgment and permanent injﬁnction
with reepect to the First and Last timber sales.

DATED this 14th day of March, 1996.

Respectfully submitted,

128€64)
KRISTEN L. BOYLES (WSB #23806)
Sierra Club Legal Defense Fund
705 Second Ave., Suite 203
Seattle, WA 98104

(206) 343-7240¢

Attorneys far Plaintiffs

128RENDT.RPL

flerra Cluh Legtl Dofease Fund

T R TWwmranCS: DRDT.V TN QrIepART 705 Second Avenus, Suite 203

[doo7/007




03/11/96,

MON 12:27 FAX 2023050506 ENRD GEN LIT

U.S. DEPARTMENT OF JUSTICE
ENVIRONMENT AND NATURAL RESOURCES DIVISION
GENERAL LITIGATION SECTION
601 PENNSYLVANIA AVENUE, N.W.
WASHINGTON, D.C. 20004

FAX NUMBER 305-0506, -0267, -0429
CONFIRMATION NUMBER (202) 305-0504

PLEASE DELIVER TO:

To: Don Barry 208-4684
- Bob Baum 208-3877
Dinah Bear A56-0753
Mike Gippert, 690-2730
Jay McWhirter
Tim Obst
Elena Kagan 456-1647
Karen Mouritsen 219-1792
Chrils Nolin 395-4941
Jagon Patlie {(301) 713-0658
Brian Burke 720-4732
NUMBER OF PAGES: 9
DATE : March 11, 1996
FROM: Wells Burgess, (202) 305-0445

MESSAGE: SAS v. Thomas. The attached draft reflects

agency comments to date.

@oo1



03/11/98 MON 12:28 FAX 2023050508 ENRD GEN LIT

@002

DRAFT - VERSION 4 (final edit) THE HONORABLE WILLIAM L. DWYER

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WASHINGTON

SEATTLE AUDUBON SOCIETY, et al., civil No. C€89-160-WD

Plaintiffs, FEDERAL DEFENDANTS'
RESPONSE TO PLAINTIFFS’
RENOTED MOTION FOR
SUMMARY JUDGMENT AND
INJUNCTION AS TO

FIRST AND LAST TIMBER
SALES ‘

V.
JACK WARD THOMAS, et al.,

Defendants.

Plaintiffs have fefiled twe motions in this action:
SAS’ Motion for Summary Judgment and Permanent Ynjunction Against
the Last Timber Sale, filed September 5, 1990, and SAS’ Motion
for Summary Judgment and Permanent Injunction Against the First
Timber Sale, filed September 17, 1990. These motions contend
that the First and Last Timber Sales violate the provisions of
Section 318 of the Department of the Interior and Related
Agencies Appropriations Act, 1990, 103 Stat. 745 ( "Section
3igv) .t
1. The Government is sympathetic to the intent of plaintiffs’

motions. The FPirst and Last timber salee are identical in form

! Pursuant to the outstanding injunction issued by the

District Court of Oregon, contracts for the First and Last timber
sales were awarded by the Forest Service on March 8, 1996.
Operations have not commenced on the gales. The award of
contracte does not, of course, moot plaintiffs’ motion for
summary judgment and injunction. See, generally, Headwaters, Inc.
v. Bureau of Land Management, 893 F.2d 1012 (9th Cixr. 1990).

1
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to the four sales with respect to which the Court continued its
earlier injunciions pending decision by the Ninth Circuit (on
appeal from the decision of the District Court of Oregon)
regarding whether these sales are covered by Section 2001 (k) of
the Resciésions Act of 1995. Order om SAS’ Motion to Clarify and
Enforce and WCLA’'s Motion to Clarify or Vacate (Feb. 23, 1996)
(Clarify Order "). The First and Last timber sales lie within a
l.ate Successional Reserve and a Key Watershed as those terms are
defined in the Northwest Forest Strategy. Attached declaration
of Claude C. McLean dated March 5, 1995, para. 7. At the time of
preparation of the Strategy, the Forest Service had no intention
of pursuing the award of these sales. Id.

2. This Court has reached ite own conclusion that all gix sales
involved in the prior proceedings in this Court would be
inconsistenp with the Northwest Forest Strategy. See Order on
Motions Heard on November 1, 1995, p. 8 ( "all six sales in
question would be illegal but for Section 2001(kK) (1); they are
located in late-successional reserve areas, as defined by the
Northwest Forest Plan.") The Court has further concluded, as to
tﬁe four similarly situated enjoined sales, that if they are
"irrevocably awarded for logging" prior to the Ninth Circuit’s
ruling on the scope of Section 2001(k), "the harm would be
irreparable.” Clarify Order p. 3.

3. The Forest Service cancelled the offers for the First and Last
sales in 1990 in light of the Court’s rulings entering summary

judgment and granting an injunction in what the Government termed
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"an identical watter" - section 318 challenges to the enjoined
Nita and South Nita Sales. See Defendants’ Memorandum in Response
to SAS’' Motion for Summary Judgment and Permanent Injunction in
Re First Timber Sale (10/3/90) (Pkt. #670), p. 2. At that time,
the Government advised the Court that ;he First and Last sales
would not be reoffered as part of tﬁe Section 318 timber sale
program, and the Court struck the motiong as moot. Minute Order
(10/16/90) (Dkt# 675).

Thus, defendants agree that the salez could not have
proceeded under Section 318, and that the equities concerning
their salé‘and opexation, in the context of the total history of
the Northwest old?growth controversy and its resolution in the
ﬁorthwest Forest Strategy upheld by this Court, strongly argue
that they not be released. Indeed, defendants would not have
awarded the contracts but. for the outstdnding injunction issued
by the District Court of Oregon directing them to award the sales
in the same form as originally offered. |
4. The Government is also sympathetic to the posture in which
plaintiffs find themselves. Arguably, plaintiffs made a decision
not to pursue further proceedings against the First and Last
sales, following the Court's decision on mootness, on the basis
of a representation by the Forest Sexvice that the sales would
not be reoffered. Under intervenors’ interpretation of Section
2001 (k) , Congress has nullified that representation. The result

will doubtless discourage settlement of similar actions in the

future.

004
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5. Defendants have repeatedly represented to the Courts that
they would not take a legal position on the First and Last sales.
In its role as an officer of this Court, the Department of
Justice is compelled to point out that plaintiffs’ motion raises
two issues regarding the jurisdiction of this Court to act here.
Thege concern the expiration of Section 318, and the finality of
this Court’s judgment.

a. Expiration of section 318. Plaintiffs’ motion appears
to assume that this Court presently has jurisdiction to entertain
an action under Section 318. Apparently, plaintiffs rely on the
proposition that bacause the sales will go forward in the form
originally offered, Section 318 still applies to them. Sge
plaintiffs’ Renoting of Motione for Summary Judgment and

Permanent Injunction against the First and Last Timber Sales, p.

3.
Section 318 (k) provides:

Timber sales offered to meet the requirements
of subsection (a) of thie section ghall be
subject to the terms and conditions of this
gection for the duration of those sale
contracts. All other provisions of this
section shall remain in effect until
Saptember 30, 1880.

The Conference Report states as follows concerning the duration

of this statute:

In developing the amendment, the
managers have sought to balance the goals of
ensuring a predictable flow of public timber
for fiscal year 1990 and protecting the
northern spotted owl and significant old
growth forest stands. In reconciling these
often conflicting goals, the managers have
limited all provisiones in this subsection to

4
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fiscal year 1990, except that the timber

salep offered under this section in fiscal

year 1990 are covered by its terms and

conditions throughout the length of the

timber sale contracts. Sales offered under

this gsection but not awarded and withdrawn

afteyr Qctobexr 1, 31990 under normal Forest

Service and BLM procedures may not be

recoffered in subsequent fiscal years under

the terms of this section. ‘
H. Conf. Rep. No. 101-264, 101lst Cong., lst Sess. 87 (1989)

A reasonable interpretation of Section 318(K) is that
Section 318 survives only with respect to those offers which
actually resulted in sales contracts prior to October 1, 1990.
Since the offers for the Fixst and Last sales did not result in
award of a contract in fiscal year 1990, it would appear that
Section 318 is not available as a basis for a claim that thip
Court presently has authority to enjoin these sales.

This position would seem to be reinforced by the fact that the
offers for these sales were cancelled by the Forest Service. See
Plaintiffs’ Memorandum in Support of Motion to Clarify and
Enforce Judgment (Oct. 3, 1995) pp. L17-18. As indicated by the
Conference Report quoted above, Congress did not intend to permit
withdrawn sales to be reoffered under Section 318 following the
expiration of the statute.

b. Finality of Judgments. Unllke the situation with the
four enjoined salea, there iz no outstanding injunction or order
with prospective application as to the First and Last sales upon

which the Court can hinge its jurisdiction. Indeed the Court may

have determined this matter already in its February 23, 1996
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Order. See Order on SAS Motilon to Clarify and Enforce, etc., Feb.
23, 1996, pp. 3-4.

One basis upon which the Court mlght entertain these
renoted motiones consistent with the rule regarding finality of
judgments is to consider them as motions under Rule 60(b) (8) to
vacate the Court’s earlier judgment dismissing them as moot.?
The rule is available to provide relief to parties who are
confronted with extraordinary circumstances that excuse their
failure to follow ordinary paths of appeal. In_xe Pacific¢ Far
East Lipnes, Inc., 889 F.2d 242, 250 (9th Cir. 1989). Applying
the rule to this case would require the Court to find that the

Forest Service’'s representation that the sales would not be

? Under the pertinent provisions of 60(b) (6), for "“any
other reason justifying relief from the operation of the
judgment, " a court may relieve tha parxrty of a" final judgment,
ordexr or proceedings." Fed. R. Civ. P. 60(b). Unlike
subsections (1)-(3) of Rule 60(b), there is no statutory time
limit on bringing a Rule 60(b) (6) motion. The rule merely
requires that it be brought "within a reascnable time," and the
Ninth Circuit hae declared this to be a factual determination
committed to the sound discretion of the trial court judge.

Fed. R. Civ, P. 60(b)(6). See U.S. v. Alpine lLand & Reservoir,
Co., 984 F.2d 1047, 1049 (9th Cir. 1993), gext. denied, 114 8.Ct.
60 (1993. See algso In re Pacific Far Baegt lLines, Inc., 889 F.2d4
242, 249 (9%th Cir. 1989). The Court clearly has the authority to
treat plaintiffs’ motion as a Rule 60(b) (6) motion. See Cisneros
v. United States, 994 F.2d 1462, 1466 n.4 (9th Cir. 1993). The
Supreme Court has set forth the general guidelines foxr
application of Rule 60(b) (&) :

The Rule does not particularize the factors that

justify relief, but we have previously noted that it

provides courts with "authority to enable them to

vacate judgments whenever such action ig appropriate to

accomplish justice, while also cautioning that it

should only be applied in "extraordinary

circumstances."
Liljeberg v. Health Serviceg Acguisgition Corp. 486 U.g. 847,
B63-64 (1988) (citations omitted) .

6
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reoffered, and the subsequent passage of 2001 (k) (purportedly,
under intervenors’ construction of the statute, nullifying that
representation) constitute "extraordinary circumstances" by
reason of which plaintiffs were unfairly foreclosed from
Exercising their rights of appeal from the Court’s judgment
dismissing the actions as moot. The situation would be analogous
to one where the parties entered into a settlement upon legal and
factual bases that subsequent developments fundamentally altaered,
requiring equitable relief. See In re Pacific Far Eagt Lines,

Inc., gupra; see also 7 Moore, Federal Practice § 60.27[2] (1995)

(discussion, and cases cited n.53).

However, were the Court to reopen proceedings upon such a
basis, it would still have to determine that it had jurisdiction
to grant affirmative relief--in this case to grant summary
judgment and enter an injunction against the First and Lasf
timber sales pursuant to Section 318, Cf. Egi;ig;_gggggygigg
Citizens Association v. County of Fairfax, Virainia, 571 F.2d
1289 (4th Cir. 1978), gert. denied, 439 U.S. 1047 ( once
proceedings are reopened pursuant to a Rule 60(b) (6) motion,
district court not empowered to 'act without independent ground of
federal jurisdiction). Thus, the Court would still have to
consider whether it had jurisdictiop to enjoin sales for
vicolation of a statute under which they can no longer be offered.

CONCLUSION
The equities presented by plaintiffs’ motion require this

Court, should it find jurisdiction to act, to accord to the Pirst
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and Last timber sales the same treatment as that accorded to the
four enjoined sales pending decision by the Ninth Circuit on the

scope of Section 2001 (k).
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DRAFT - VERSION ¢ THE BONORABLE WILLIAM L. DWYER

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WASHINGTON

SEATTLE AUDUBON SQCIETY, et al., Civil No. C8395-160-WD

Plaintiffs. FEDERAIL. DEFENDANTS'
RESPONSE TO PLAINTIFFS’
RENOTED MOTION FOR
SUMMARY JUDGMENT AND
INJUNCTION AS TO

FIRST ANP LAST TIMBER
SALES

V.
JACK WARD THOMAS, et al.,

Defendants.

el ol e e N st i st S ot

Plaintiffs have refiied the following motiens in this
action: SAS’ Motion for Summafy Judgment and Permanent Injunction
Againgt the Last Timber Sale,:filed September 5, 15950, and SAS’
Motion for Summary Judgment and Permanent Injunction Against the
First Timber Sale, filed September 17, 1990. These motions
allaeged that these Timber Sal%s viclated the provisions of
Seg¢tion 318 of the Departmenﬁ=0f the Interior and Related
Agencies Appropriationé Act, 1990, 103 Stak, 745
( "Section 318" ). A

The Government 1s sympatﬁetic to the intent of plaintiffs’
motion. These timber sales afe identical in form to the four
sales with respect to which tée Court continued its earxlier
injunetions pending deecision gy the Ninth Circuit ( on appeal
from the decision of the Distfict Court of Oregon ) regarding

whether these sales are covered by Section 2001 (k) of the

1
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~Rescissions Act of 1995. Order on SAS' Motion Lo Clarify and
Enforce and WCLA’s Motion to Clarify or Vacate (Feb. 23, 199¢).
( "™ Clarify Order "). This Court has reached its own conclusion
that all of the six sales invelved in the prior proceedings in
this Court would be lnconsistent with the Northwest Forest
Strategy. See Order on Motioms Heard on November 1, 1995, p. 8 (
"all six sales in question would be illegal but forx Section
2001 (k) (1) ; they are located in late-successional reserve.areas,
as defined by the Northwest Forest Plan.") The Court has further
concluded, as to the similarly situated enjoined sales, that if
they are "irrevocably awarded for logging" prior to the Ninth
.Cixcuit's ruling on the scope of Section 2001(k), that “"the harm
would be irreparable.". Clarify Order p. 3.

These offers for these sales were cancelled by the
Government in 1990 in light of the Court's rulings in what the
Government termed "an identical matter" - section 318 challenges
to the Nita and South Nita Sales - that enteredvsumméry Judgment
and granted injunctive relief to the plaintiffs. See Defendants’
Memorandum in.Response to SAS’' Motion for Summary Judgment and
Permanent Injunction in Re First Timber Sale (10/3/90) (Dkt.
#670), p. 2. The Forest Servige advised the Court that these
two saleg would not be reoffered as part of Section 318 timber

sale program, and the Court struck the motions as moot. Minute

Order (10/16/90) (Dkt# &75).
The Firsgt and Last Timber Salesg lie within a Late

Successional Reserve and a Key Watershed as those terms are

£0007 . Xvd 80:0T NORN 96/TT1/¢0
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defined in the Northwest Forest Strategy. Attached declaration
of Claude C. McLean dated March 5, 1995, para. 7. At the time of
preparation of the Strategy, the Forest Service had no intention
of pursuing the award of these sales. Id.

Thus, defendants agree that the sales could not have
proceaded under Section 318, and that the equities concerning
their sale and operation, in the context of the total history of
the Northwest old-growth controversy and its resolution in the
Nerthwest Forest Strategy upheld by this Court, strongly argue
that they not be released.? Indeed,\ deféndants would not award
the contracts but for the outstanding injunction issued by the
District Court of Oregon directing them to award the saleg in the
same form as originally constituted.

At the same time, defendants have xepeatedly represented to
the Courts that they would not take a legal position on these
sales. In its role as an officer of this Court, the Department
of Justice is compelled to point out that plaintiffs' motion

CYLE
raiges|serious issueg) regarding the jurisdiction of this Court to

act in this matter. These concern the expiration of Section 318,

and the finality of this Court's judgment. We speak to these

igouay below.

! The Govermment is further sympathetic with the posture in
which plaintiffs find themselves. Arguably, plaintiffs made a
decigion not to pursue further proceedings against the sales,
following the Court’s decision on mootness, on the basis of a
representation by the Forest Service that the sales would not be
reaffered. Under intervenors’ interpretation of Section 2001 (k).
Congress has nullified that representation. The result will
doubtless discourage settlement of similayr actions in the future.

3
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1. Expirarion of Secgion‘31a. Plaintiffs’ motion
appears to assume that this Court presently has jurisdiction to
entertain an action under Section 318. Apparently, plaintiffs
rely on the proposition that because the sales will go forward in
the form originally offered, Section 318 still applies to them.
Bee plalntiffs’ Renoting of Motions for Summary Judgment and

Permanent Injunction against the First and Last Timber Sales, p.

3.
The statute states:

Timber sales offered to meet the requirements
of subgection (a) of this section shall be
subject to the terms and conditions of this
section for the duration of those =ale
contracts. All other provisions of this
saction shall remain in effect until
September 30, 19%90.

Section 318 (k).

The Conference Report states as follows concerning the

duration of the statute:

In developing the amendment, the
managers have sought to balance the goals of
ensuring a predictable flow of publi¢ timber
for fiscal year 19920 and protecting the
northern spotted owl and significant old
growth forest stands. In reconciling these
often conflicting goals, the managers have
limited all provisions in this subsection to
fiscal year 1930, except that the timber
sales offered under this section in fiscal
vyear 1990 are covered by its terms and
conditions throughout the length of the
timber sale contracts. Sales offered under
this section but not awarded and withdrawn
after October 1, 1990 under normal Forest
Service and BLM procedures may not be
reoffered in aubsequent fiscal years under
the terms of this sectien.

H. Conf. Rep. No. 101-264, 101ist Cong., 1lst Sess. 87 (1989)

4
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A reascrable—interpretation oﬁ&Section 318 (k) is that =3
(c-¢¢Je¢(
Section 318 survives only with x TFgPECt to those offers which T v —
actually result in sales contracts Since the offers £for the M-
A/ sales 1a—questten did not xesult i aﬁy/;ard of contrac Ttuv@
a soun b hetiae. 14%Y 1450
wou%d—appeaf’fﬁat Section 318 is available as a basis for a
claim that this Court presently has power to_enjoin | the&gasales
ThLs—pos;tian_wculd-seeapxxpkxyaﬁ}4Hkﬁﬂa§§:P¥:§§e_£aeeTEha§7the

ofEsxs_ﬁef—ebese—sa&ss*—ifé:gffgg Ted b

ice. Sege
Plaintiffs’ Memorandum in Support] of Moticn to Clarify and

Enforce Judgment (Oct. 3, 1995) #p. 17-18. As indicated by the

Conference Report quoted above,l:?ngress did not lntend to permit
'

syetl sales to be reoﬁferegwggégr»B§q§¥99“31g~fq}lpgipg the

o

expiration of the statutezx

PRy

-

3. Finality of Judgments. Unlike the situatien with
the four enjoined sales, there is no outstanding injunction or
order with prospective application as to the First and Last sales
upen which the Court can hinge its jurisdiction. Indeed the
Court may have determined this matter already in its February. 23,
1996 Order. Sae Order on SAS Motion to Ciarify and Enforce, etc.,
Feb. 23, 1996, pp. 3-4.

One baais upon which the Qourt might entertain these
renoted motions conmsistent with the rule regarding finality of
judgments i@ to treat them as a motion undex Rule 60(b) (6) te

vacate the Court’s earlier judgment dismissing them as moot.?

2 fThe partinent provisions of 60(b) (6) state that for "any

other reason Justifying relief from the operation of the
(continued...)

s
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The rule is availakle to provide xelief to parties whe ware
confronted with extraordinaxy circumstances that excused their
failure to follow érdinary paths of appeal. Ip re Paclfic Far
East lLines, Inc., 889 F.2d 242, 250 (S5th Cir. 1989). Applying
the rule to this case would require the Court to find that the
Forest Service’s representation that the sales would not be
reoffered, and the subsequent passage ©f 2001 (k) (purportedly,
under intervenors‘ constructicon of the statute, nullifying that.
representation) constituted "extraordinary circumstances" by
reason of which piaintiffs were unfairly foreclosed from
exercising their rights of appeal (from the Court’s judgment
dismigsing tha actions ag moot ). The situation would be

analogous to one where the parties entered into a settlement upon

?(...continued)
judgment, * a court may relieve the party of a" final judgment,
order or proceedingg." Fed. R. Civ. P. 60(b). Unlike
subsections (1)-(3) of Rule 60(b), there is no statutory time
limit on bringing a (b) (6) motion. The rule merely requires that
it be brought "within a reasonable time," and the Ninth Circuit
has declared this to be a factual determination committed to the
sound digcretion of the trial court judge. Fed. R. Civ. P.
€0(b) (6). See U.S. ¥, Alpime Land & Regerveoir, Cs., 984 F.24
1047, 1049 (Sth Cir. 1993), cext. denied, 114 S.ct, 60 (19593.
Sg¢e mlso In re Pacific Far Bast lLines, T , 889 F.24 242, 249
{(9th Cir. 1989). The Court clearly has the authoricty to treat
plaintiffs’ motion as a Rule 60(b) (6) motion. See Cisnaros v.
Onited States, 994 F.2d 1462, 1466 n.4 (S5th Cir. 1993). The
Supreme Court has set forth the general guidelines for
application of Rule 60(b) (8):

The Rule does not particularize the factors that

justify relief, but we have previously noted that it

provides courts with "authority to enable them to

vacate judgments whenever such action is appropriate to

accomplish justice, while also cautioning that ic

should only be applied in “"extraordinary

circumstances."
Lilieberg v. Health Servicesg Acguisition Corp. 486 U.S. 847,

B863-64 (198B) (citations omitted).

3
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legal and factuall bases that éubsequent developments
fundamentally altered, requiring equitable relief. See In re
Pacific Far Bast Linesg, Inc., supra; ses alsc 7 Moore, Federal
Practice § €0.27([2] (199%) (discussion, and cases cited n.53).
However, were the Couxt to reopen proceadings upon guch a
basis, it would still have to determine whether it had
jurigdiction to grant affirmative relief, in this case to grant

summary Jjudgment and enter an injunction against the First and

Last timber sales pursuant to Section 318. Cf. Fairfax Countywide
i i v. County o irfas Virginia, 571 F.24

1299 (4th Cir. 1978), cert. denied, 439 U.S. 1047 ( once
proceedings are recpened pursuant to a Rule 60(b) (6) motion,
district court not empowered to act without independent ground of

—

fodersl jurisdiction). Thus. the Court would sill have to

conaider whether it had jurisdiction to enjoinlsales for— /
vielation-of-a-statute—underwirizli they ¢an no longer—be-offered.
7
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WASHINGTON .

AT SEATTLE

SEATTLE AUDUBON SOCIETY, et
al.,

Plaintiffg,
vs.
JACK WARD THOMAS, et al.,
Defendants,

and

WASHINGTON CONTRACT LOGGERS
ASSOCIATION, et al.,

Defendants-Intervenors.

. INTRODUCTION
SAS's rencted motion for summary jﬁdgment on the Fiyst and

Last timber sales must be denied under section 2001 of the

Rescissions Act.

2001 (k) requires the First and Last sales to be awarded,

and completed "notwithstanding any other provision of law."

WCLA‘S MEMORANDUM 1IN OPPOSITION TOQ SAS‘
MOTICON FOR SUMMARY JUDGMENT AND PERMANENT INJUNCTION
AGAINST FIRST AND LAST TIMBER SALES - 1

Nl el it N Nl M i St o Nt Yot Nt i ol S Nt NP

Judge Heogan has already ruled that section

-MOTION FOR SUMMARY JUDGMENT

RENOTED

@002/018

Honorable William L. Dwyer

Civil No. (89-160WD

WCLA’S MEMORANDUM IN
OPFOSITION TO SAS’ RENOTED

AND PERMANENT INJUNCTION
AGAINST FIRST AND LAST
TIMBER SALES

released

This

MaRK C. Rutzick LAW Firm
A Profogsinnd Corpacation
Attorays at Low

S00 Pioneer Tower
888 S.W. Fifth Avenue
Portland, OR 97204-2089
(503} 499-4573 * Fox 1503) 29%-091b
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section of the Rescissions Act forbids application of any
conflicting law that would prohibit the award, release and
completion of the sales, and therefore bars the relief requested
by SAS.?®

ARGUMENT

SECTION 2001(k)(1) COMPELS THE AWARD, RELEASE AND

COMPLETION OF THE FIRSI AND LAST TIMBER SALES, AND BARS

ANY INJUNCTION AGAINST THE TWO SALES.

Judge Hogan has already determined that section 2001(k) (1)
of the Rescissions Act requires the Secréﬁary of Agriculture to
award, release and permit completion in fiscal years 1995 and
1996 of the First and Last timber sales "notwithstanding any
other provigion of law." NFRC v. Glickman, No. 95-6244-HO
(Order, January 10, 1996). |

On February 8, 1996 the Ninth Circuit denied SAS’ motion for
a stay of that injunctive order. On February 23, 1996 this court
granted WCLA’s motion to clarify or vacate the judgment as to the
First and Last Ssales, ruling that "no relief can be ordered in
this case." Order on SAS’s Motion To Clarify and Enforce And
WCLA’s motion To Clarify or Vacate (February 23, 1996) at 4.

After SAS filed its renoted motion for summary judgment and

permanent injunction on the First and Last sales, it asked Judge

! The final judgment entered in this case on April 10, 1992
contained no relief against the First. and Last timber sales.
This final judgment bars further litigation against the First and
Last timber sales in this case unless SAS seeks and obtains
relief from the judgment under Rule 60(b). SAS has not requested
or obtained relief under Rule 60(b). It is not clear that relief
is available in this case under Rule 60(b). Maraziti v. Thorpe,
52 P.3d 252, 254-85 (9th Cir. 19958).

MaRK C. Rutzick Law Flam

WCLA’S MEMORANDUM IN OPPOSITION TO SAS’ RENOTED . Attamoyn =t Law
MOTION FOR SUMMARY JUDGMENT AND PERMANENT INJUNCTION 500 Pioneer Tower

AGAINST FIRST AND LAST TIMBER SALES - 2 888 S.W. Fifth Avenuc
Portiand, OR 87204-2089

{503 498-4573 « Fax (503 295-091%
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1 Hogan to stay his January 10 order in NFRC v. Glickman as to the
2 | two sales pending this court’'s ruling on the renoted motion. On
3 March 1, 1996 Judge Hogan denied SAS’ motion. Attachment 1.

4 SAS’'s latest effort to block the two sales is barred by the
5 Rescissions Act for the same reasons its previous efforts failed.
6 The "notwithstanding any othexr provision of law" clause in
7 section 2001 (k) (1) means that no other law, including section
8 318, can stand in the way of award, release and completion of
9 these two sales during fiscal years 1995 and 1996. The Ninth

10 Circuit has explained that the phrase "notwithstandihg any other

11 provision of law":
12 clearly forbids, on its face, applicability
of any other provision that may contradict
13 the terms of the provision in the absence of
any subsequent federal statute that might
14 modify or supersede the provision in some
way.
15
California Nat’l Guard v. Federal Labor Relations Auth., 697 F.24
18
874, 879 (%th Cir. 1983). A direction to act notwithstanding
17
another law exempts the required action from the other law. Stop
18 :
H-3 Ass'n v. Dole, 870 F.2d 1419, 1425 (9th Cir. 1989).
19
Other courts gimilarly give a "notwithstanding any other
20 .
provision of law" clause equally broad effect. The clause
A
"overrides any conflicting provision of law, " American Federation
22
of Gov. Employees v. FLRA, 46 F.3d 73, 76 (D.C. Cir. 1995),
23
quoting New Jersey Alr National Guard v. FLRA, 677 F.2d 276, 283
24
(3@ Cir. 1982), "takes precedence over any preexisting or subse-
25 :
quently enacted . . . legislation," U.S5. v. McLymont, 45 F.3d
26
Mark C. Rutzick LAW Firm
A Frotossional Corporation
WCLA'S MEMORANDUM IN OPPOSITION TO SAS’ RENOTED Attornoyw i€ Low
MOTION FOR SUMMARY JUDGMENT AND PERMANENT INJUNCTION 500 Pioneer Tower
AGAINST FIRST AND LAST TIMBER SALES - 3 888 S.W. Fifth Avonue

Portiand, OR 97204-2089
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400, 401 (1lth Cix. 1995), and "“precludes application" of
coriflicting laws. Conplaint of Hokkaido Fisheries Co., Ltd., 506
F. Supp. 631, 634 (D. Ak. 1981).

Since section 2001(k) (1) mandates the award, release and
completion of the Fixst and Last sales, as Judge Hogan held, the
"notwithstanding any othex provigion of law" clause in the
statute "forbids applicability" of any law — including section
318 — that would prohibit the award, release and completion of
the two sales. California Nat'’l Guard v. Federal Labor Relations
Auth., 697 F.2d at 879.

Section 2001 (k) (1) therefore bars this court from enjoining
the two sales based on a violation of section 318. In Re Glacier
Bay, 944 F.2d4 577, 581-83 (9th Cir. 1991) ("notwithstanding any
other provision of law" clause jmplicitly repeals conflicting
statute).

Judge Hogan recently addressed a similar issue under seccion
2001 (k) of the Rescissions Ac¢t in Oregon Natural Resources
Council v. Thomas, No. 95-6272-HO0 (D. Or.), where the plaintiffs
sought an injunction agalinst two section 2001(k) ctimber sales
based on an alleged violation of the National Forest Management
Act. Judge Hogan ruled tkat section (k)’s "notwithstanding any
other provision of law" cl‘aus.e barred the regquested relief, and
dismissed the action. Id. Order at 3-4, 8 (December 5, 1995)
(Attachment 2), appeal pending, 9th Cir. No. 95-3525%6 (argued
March 4, 1996)..

The same result applies here. Section 2001(k) (1) requires

Mark €. Rurzick Law FIRm
A Profewiond Corpovaion

WCLA'S MEMORANDUM IN OPPROSITION TO SAS’ RENOTED Altornaye o Luw
MOTION FOR SUMMARY JUDGMENT AND PERMANENT INJUNCTION 500 Pioneer Tower
AGAINST FIRST AND LAST TIMBER SRALES - 4 - 888 S.W. Fitth Avenue

Portland. OR 97204-2089
{603 1900-4073 & Fau (80 205.0814
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the PFirst and Last.' sales to be released and completed
"notwithstanding any other provision of law." This court cannot
grant the relief requested by SAS.
CONCLUSION

The court should deny SAS’s renoted motion for summary
judgment and permanent injunction against the First and Last
timber sales.

Dated this 8th day of March, 1996.

MARK C. RUTZICK LAW FIRM,
A Professional Corporation

v M YO

Mark C. Rutzick, WSB #17291
Of Attorneys for Defendants-
Intervenors Washington
Contract Loggers
Assgociation, et al.

MARK C. RutzZick u:lw FIrm
WCLA'S MEMORANDUM IN OPPOSITION TO SAS’ RENOTED A Prolimaion Covmarion

MOTION FOR SUMMARY JUDGMENT AND PERMANENT INJUNCTION 800 Pionesr Tower

AGAINST FIRST AND LAST TIMBER SALES - 5 888 5.W, Fifth Avenue
Portlzmd, OR 67204-2089

(50 495-4673 & Fax (b0} 295-0910
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PATTI A. GOLDMAN (WSB #24426) : JUDGE DWYER
TODD D. TRUE (WSB #12864)

KRISTEN L. BOYLES (WSB # 23806)

Sierra Club Legal Defense Fund

705 Second Ave., Suite 203

Seattle, wA 98104

(206) 343-7340

Attorneys'for-Plaintiffs

IN THE UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF WASHINGTON

SEATTLE AUDUBON SOCIETY, et al.,

)
)
Plaintiffs, Yy ¢Civil No. C89-160-WD
)
V. ) RENOTING OF MOTIONS FOR
/ - ) SUMMARY. JUDGMENT AND
JACK WARD THOMAS, et al., ) PERMANENT INJUNCTION AGAINST
A ) FIRST AND LAST TIMBER SALES
Defendants. )
) Renoted on Motion Calendar
) March 22, 1996
)

In Septémber 1990, plaintiffs Seattle Audubon Society et 1.

>
filed two motions for summary judgment and permanent injunctions

challenging the First and Last timber sales on the Umpqua
National Forest. SAS' Motion for Summary Judgment and Permanent
Injunction Against the Last Timber Sale (Sept. 5, 1990); SAS'
Motion for Summary Judgment and Permanent Injuncfion Against
First Timber Sale (Sept. 17, 1990). These sales had been
advertised under Section 318 of the Department of the Interior
and Related Agencies Appropriations Act of 1990, Pub. L. No. 101l-,
121, Tit. III, 103, Stat. 745-750 (1989) ("Sectidn 318") .,

However, in these and other sales, the Forest Service.had

RENOTING OF MOTIONS FOR SUMMARY JUDGMENT AND PERMANENT
INJUNCTION AGAINST THE FIRST AND LAST TIMBER SALES -1 =
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violated its obligations under Section 318 to "minimize such
4fraqmentation {of old growth forestg] « « . Ona national forest-
by-national forest basis.” Sectibn 318 (b) (2). Indeed, this
Court held in this case that four other timber sales were illegal
under Section 318 for this very reason. Order (May 11, 1990),
aff'd, Seattle Audubon Society v. Robertson, No. 90-35519 (9th
cir. Aug. 27, 1990); Order (Sept. 29, 1990); Order (Oct. 19,
1990).

’Rather than face a similar court ruling and injunction with
respect to the First and Last séles, the Forest Service withdrew
these sales; Accordingly, this Court struck plaintgffs' motions
for summary judgment and permanent injunction as to these sales
as moot. Order at 1-2 (Oct. 16, 1990).

When Seattle Audubon asked this Court to rule on further

.motions for summary judgment as‘to these two sales (along with

. three others), this Court declined because the controversy had
become moot. Morxre gpecifically, this Coﬁrt held that because the
Forest Service had withdrawn the First and Last sales, and
"[n)othing in the record suggests that the Forest Service plans
to go forﬁérd with these sales(, ﬁ]here is accordingly no case or
controversy as to them." - SAS, No. €89-160WD & C89-99(T) (WD (W.D.

Wash. Mar. 7, 1991). The Court, however, specifically permitted

SAS to renew its motion "should the Forest Service advertise or

otherwise proceed with any of these five sales." I1d. -
The Forest Service is now otherwise proceeding with the
First and Last timber sales under Section 2001(k) of the

Rescissions ‘Act. Accordingly, Seattle Audubon.now renews its .

" RENOTING OF MOTIONS FOR SUMMARY JUDGMENT AND PERMANENT
INJUNCTION AGAINST THE FIRST AND LAST TIMBER SALES -2 -
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motions for summary judgment. and permanent injunction with
respect to these two sales.

Because these two sales violated Section 318, the authority
under which they were proceeding in 1990, they were illegal ab
initio, and are still illegal since timber sales offered under

Section 318 continue to be "subject to the terms and conditions

of thie section for the duration of those sales‘céntracté." ' ‘J
Seétion 318 (k). Moreover, because Section 2001(k) expressly
includes the phrase "subject to Section 318," it carries forward
Section 318's legal requirements with resﬁect to those. sales,
like First and Last, that proceeded under that law.

on february 26, 1996, this Court refused to prohibit logging
of the First and Last sales because no injunction had previously
been issued by this court. No such order issued previously
"because the Forest Service withdrew the sales. The éovérnment
should not be permitted to cease illegal conduct to avoid
judicial review and then reinstate that very conduct after a
challénge'has 5een held to be moot.

Seattle Audubon recognizes that Chief Judge Hogan has issued
an injuncﬁion directing the Forest Service to award and release
certain timber sales under Section 2001(k), and the'First and
Last sales fall within the broad reach of that ruling. Northwest
Forest Resource Council v. Glickman, No. C95-6244 (D. Ore. Jan.
10, 1996). ‘However, at a hearing held on January 25, 1996, Judge
Hogan made it clear that Seattle Audubon could ask him to modify
that order with respect to particular sales based on the nature

ot proceedings in other courts concerning those.sales.. If this

-

RENOTING OF MOTIONS FOR SUMMARY JUDGMENT AND PERMANENT
INJUNCTION AGAINST THE FIRST AND LAST TIMBER SALES . -3 -

2022725775:4% 4/10
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court enjoins the First and Last sales because they violate

Sectioﬁ 318, Seattle Audubon would ask Judge Hogan to modify his
January 10, 1996 injunction to exclude the First and_Last Saies
as he previously had exclude& four other sales enjoined by this

Court.

Respectfully submitted,

PATTI A. GOLDMAN (WSB #24426)
TODD D. TRUE (WSB #12864)
KRISTEN L. BOYLES (WSB #23806)
Sierra Club Legal Defense Fund
705 Second Ave., Suite 203
Seattle, WA 98104

(206) 343-7340

Attorneys for Plaintiffs

328RENOT.MOT

RENOTING OF MOTIONS FOR SUMMARY JUDGMENT AND PERMANENT
INJUNCTION AGAINST THE FIRST AND LAST TIMBER SALES - 4 -
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

SEATTLE AUDUBON SOCIETY, et .al.,

Plaintiffsg,
NO. C89-160WD
V.
ORDER ON SAS‘’S
MOTION TO CLARIFY
AND ENFORCE AND
WCLA’S MOTION TO
CLARIFY OR VACATE

JACK WARD THOMAS, et al.,
Defendants.

and

WASHINGTON CONTRACT LOGGERS
ASSOCIATION, et al.,

Defendants-
Intervenors.

Nt Nt Nl Nt N e " S e e e et e e s P et

The history of this matter is set out in the Order on Motions
Heard on November 1, 1995 (Dkt. # 1188). Plaintiffs Seattle
Audubon Society, et al. (collectively "SAS"),“séek an order
determining that injunctions issued herein in 1990 preclude the
award of six timber ‘sales in Oregon pursuant to Section 2001 (k) of
the Fiscal Year 1995 Emergency Supplemental Appropriations fér
Disaster Relief and Rescissions Act ("Rescissions Act"), Pub; L.
No. 104-19. Defendants-intervenoxs Waghington Contract Loggers
Asséciation and Northwegt Forest Counci) (colTecgive%y "WCLA")

seek an oxrdcr determining that the injunctions as to four of the

\
ORD ON SAS’S MTN TO . ] ;; 164
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-sales are no longer in effect, or in the alternative vacating
ﬁhem; as to the other two sales, WCLA contends tha; there is

3l nothing to decide, as they were withdrawn by the Forest Service

4 Vand motions to enjoin them were stricken as moot. The federal

5/ defendants, agreeing with WCLA as to the two withdrawn sales and

6l with SAS as to the four others, ésk tﬁat the injunctions as to the

7| latter be left in place pending the Ninth Circuit’s expedited

8l ruling on the District of Oregon’s recent décisions on the scope

9{l and meaning of Section 2001(k). The matter has been thoroughly

0|l briefed, and oral argument was heard by telephone conference call

11| on February 15, 1996. A

12 . Chief Judge Hogan, in the District of Oregon, has held that -

13§ w{tlhe plain language of section 2001 (k) requires the agency to

14| award certain previously offered sales, even those canceled or

15{ enjoined prior to section 2001(k) (1) ‘s enactment, so long as there

16| are no threatened or endangered birds known to be nesting in the

17| sale unit." Northwest Forest Resource Council, et al. v.

8| Glickman, et al., No. C95-6244 (D. Ore. filed January 10, 1996, at
i9" 16-17). ‘This ruling was entered only as a declaratory.judgment in
e 20 regard to the four sales enjoined by this court before Section
21 2601(k) was enacted; the other two sales, whicﬁ'had never been

22 || enjoined, were ordered released. SAS argues that Section 2001 (k)

23 was not meant to resurrect sales found to be in violation of

24 || Section 318 and then cancelled. It contends that Section

251 2001(k) (1) ‘s requirement that a sale be awarded "with no change in

26 its originally advertised terms," in view of Section 318(k)’'s

\O 72 ORD ON SAS’'S MTN TO
.. 300 CLARIFY AND ENFORCE, ETC. - 2
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_incorporation of substantive terms into the contracts "for the

oll duration of those sale contracts,J.means that those substantive
3/l terms still apply., and that, accordingly, no sale can go forward
4 'where they are vioclated. That issue will be afgued in the Ninth

5 Circuit, on appeal from the District of Oregon, in the week of May

6 6, 1996;
7 If the sales in question were logged -- or irrevocably
8|l awarded for logging -- in the wmeantime, the harm would be irrepa-

9l rable. These sales were not only violative of Section 318, they 
10} would also contravené and jeopaxdize the Northwest Forest Plan.
N The injunctions prohibiting the'federal defendants from going
12 forward with the Cowboy, Nita, South Nita, and Garden sales,
13l entered herein, have never been vacated, and the only one appealed
14 from was affirmed by the Court of Appeais. The oiderly adminis-
15 tration of justice, and the avoidance of irreparable harm, require'
16 that thesé injunctions not be vacated pending the Ninth Circuit/s
171 decision in the appeals to be argued in the week of May 6. If the
?8 Court of Appeals affirms the'District of Oregon decision, this

19| court will vacate the injgnctions; if it reverses, there will be
wkeen- 20 | no legal authority for the agency to proceed with these four

21 sales. |

22 The First and Last'sales are in a different category. They

23 were never enjoined by this coﬁrc but, instead, were voluntarily

24 | cancelled by the Forest Service. As to them the District of

25 || Oregon has issued not just a declaratory judgment but an.injﬁnc—

26 tion requiring that they go forward under Section 2001(k). The

ORD ON SAS’'S MTN TO

AQ T2 DA S, -
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Court. of Appeals will decide whether they are within the scope of
Section 2001(k). These two salesrare»not the subject of any.
injunction issued herein, and, as to them, WCLA’'s motion must be
granted and SAS‘s motion denied. . |

For the reasons stated, tﬂe court will not vacate the injunc-
tions as to the Cowboy, Nita, South Nita, and Garden sales pending
the Court of Appeals’ Teview, set for hearing in the week of
May 6, 1996, of the District of Oregon’'s rulings concerning
Section 2001(k). As to the First and Last sales, which were never

enjoined herein, no relief can be ordered in this case. The

motions are granted in part and denied in part accordingly.

The clerk is directed to send copies of this order to all

counsel of record.

Dated: February 22, 1996.

mr( @Nﬁ/‘/L

William L. Dwyer
United States Dlstrlct Judge

ORD ON SAS’'S MTN TO

2022124011940/ oy
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U.S. DEPARTMENT OF JUSTICE
ENVIRONMENT AND NATURAL RESOURCES DIVISION
GENERAL LITIGATION SECTION
601 PENNSYLVANTA AVENUE, N.W.
WASHINGTON, D.C. 20004

FAX NUMBER (202) 305-0506
CONFIRMATION NUMBER (202) 305-0460

PLEAS TO:
To: Dinah Bear 456-07563
Paetexr Coppelman 514-0557
Elena Kagan 456-1647
Mark Gaede 720-4732
Mike Gippert 690-2730

Jay McWhirter
NUMBER OF PAGES:
DATE: March 8, 1996
FROM: Michelle Gilbert

MESSAGE: Attached 18 correspondence relating to
releage Of award letters for First and Last sales.
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HAGLUND & KIRTLEY
ATTORNEYS AT LAY

ONE MAIN PLACE
101 5W MAIN. SUITE 1800
RFORTTLAND. OR 87204

THLEFAIONE lsom-aas—on?
FACSIMILE (508) 225- 1287

March 6, 19296

VIA PAX _AND REGULAR MATL

Mis. Mlchcelle L. Gllbect
U.8. Department of Justice
Env, & Nat. Res. Div.
General Litigation Section
P. 0. Box 663

Washington, D.C. 20044

Pear Mlchelle:

This is a follow up to our telephone conference today
with Allyn Ford and Jim Lyona regarding the award of tha Pirst
and Last Timber Sales. Thig is to confirm that Mr, Ford and
Mr. Lyons agreed late last week that the award of these two sales
would occur this Friday, Marxch 8, Scott Timber Co. intends to
hold thie government to this agreement. However, Allyn Ford and
Seott Timber Co. are willing to work with the gevocrnment on an
operation schedule that would delay harvest of the awarded sales
to provide the opportunity for 8 good faith exploration of
alternatives to the harvest of these sales, including replacement
volume. We agreed to oepnvene at $:00 A.M. (PST), Friday,

March 8, wvia conference call to discuss the optiong following
award. Please contact me if this letter mischaracterizes the
current atatus,

Sincgrely,

Scott W. Horngren
cc: Mr. Allyn Ford

A\ ewhRk 7351
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MAR 08 96 10:08  T0-12023050274 FROM-HAGLUND & KIRTLEY 1-0%8 P.02/02 F-225

HAGLUND 8 KIRTLEY

ATTORNEYS AT LA

ONE MAIN FLACS
9! 3 MAIN, SUITE 1800
. PORTLAND, OR 87204

TELEPHONE (S03) 228-0777
RACSIMILE {(S03) 2231257

March 8, 1596

YIA FAX MAIL

Ma. Michelle L. Gilbert
U.S. Dapartment of Justice
Env. & Nat. Res. Diwv.
General Litigation Section
P, 0. Box B63

Washington, D.C, 20044

Dear Michelle:

This is a fellew up to auxr talaphans asnfarenae thia
morning regarding the award of the First and Last Timbar Sales.
I hava disocuased the mattar with Allyn Ford. In response to your
ragquest for additional time to consider varioue options to
harvest of the First and last Tiber sale, Mr. Ford talked to his
operational people and Scott Timber is willing to wait until
March 20, 1996 to begin falling, Saott Timber is also willing to
work with tha Forest Service in identifying the particular areas
of the pales in priovitizing the progression ¢f harvest. Mr.
Ford discussed this with Forest Supervisor Den Osby., Scott
Timber will work in good faith with the government to explore
various options to defer harvest of the sales following award.

We would like to know by 11:00 am today whether Scott
Timber can go to the Supervisors Office and obtain award of the
sale. Apparently Mx. Osby is in Portland today, so could you
please inform Brenda Woodard locally so there is no delay in
convaying the direction to award. Please call if you have any
questionsa.

) Sincegfely,

/)

t W, Horn
ca: Mr. Allyn Ford

EWH\Bwhk?7253

@oo03
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U.S. Department of Justice

Environment and Natural Resources Division

General Litigation Section Washington, D.C. 20530

March 8, 1996
VIA TELEFAX

Scott Horngren

Haglund & Kirtley

One Main Place

101 S.W. Main, Suite 700
Portland, Oregon 97204

Re: Northwest Foregt Resgurce Council v. Glickman,

Civil No. 95-6244-H0 (lead cage). Nao, 95-6267-HQ
idat case No. 95-6384-HO onsolidated
case) (D, Or.)

Dear Scott:

This letter confirms our convergation today, March 8, 1996,
regarding issuance of the award letters for the First and Last
timber sales. It is the parties’ understanding, as set forth in
your letterg dated March 6 and March 8, 1996, that Scott Timber
will not begin falling trees before March 20 and that the parties
will work to explore various options to further defer harvest of
the sales, including identification of potential alternative
timber. As per the parties’ understanding as more fully set
forth in your letters, the Forest Service hag directed that the
award letters be made immediately available today to Scott
Timber. Please call if you have any further questions.

Sincerealy,

Michelle L. Gilbert
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U.S. DEPARTMENT OF JUSTICE
ENVIRONMENT AND NATURAL RESOURCES DIVISION
GENERAL LITIGATION SECTION
601 PENNSYLVANIA AVENUE, N.W,
WASHINGTON, D.C. 20004

FAX NUMBER (202) 305-0506
CONFIRMATION NUMBER (202) 305-0460

PLEASE DELIVER _TO:

TS : Dinah BRear 456-0753
Peter Coppelman 514-0557
Flena Kagan 456-1647
Jay McWhirter 690-2730
Karen Mouritsan 219-1792

NUMBER OF PAGES:
DATE: January 22, 1996
FROM: Michelle Gilbert

MESSAGE: Attached is a letter from Scott Horngren

setting forth his agreement as of last night relating to First
and Last .
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HAR 06 196 16:05  T0-12023050276 © FROMHAGLUND & KIRTLEY =082 P02 F-179

HAGLUND & KIRTLEY

ATTORNEYS AT LAW
ONE MAIN PLAGE
101 3'W MAIN, SUITE 1800
PORILAND, OR 57204

TRLEPIONE fsoal-azs'-mﬂ
FACSIMILE (508) 225287

March 6, 1996

VIA FAX _AND REGULAR MATT,

M« Michelle L. Gllberi
U.S. Department of Justice
Env. & Nat. Res. Div.
General Litigation Section
P, O. Box €663

Washingten, D.C. 20044

Decar Michelle:

This is a follow up to our telephone conference today
with Allyn Ford and Jim Lyons regarding the award of the First
and Last Timber Sales. Thie is to confirm that Mr. Ford and
Mr. Iyons agreed late last week that the award of theme two sales
would occur this Friday, March 8. Scott Timber Co. intends to
hold the government to this agreement. However, Allyn Ford and
Syott Timber Co. are willing to work with the governament on an
operation schadule that would delay harvest of the awarded sales
to provide the opportunity for a good faith exploration of
alternatives to the harvest ¢of these sales, 1inciuding replacement
volume, We agreed to cpnvene at 9:00 A.M. (PST), Friday,

Marech 8, via conference call to discuss the coptions following
award. Please contact me if this letter mischaracterizes the

current status,

Scott W. Horngren
cc: Mr. Allyn Foxrd

SHET\ewhk7251

@002
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RooM 4621

DATE: MARCH 1, 1906

FROM: TIM OBST

ATTORNRY
To: | Pax
Lois Schiffer, Peter Coppelman DOJ 514-0557
Wells Burgess, Michelle Gilbert DOJ 305-0429
Ted Boling DQOJ 616-8543
Elcna Kagan 456-1647
Dinah Bcar CEQ 456-0753

MESSAGE:

Attached is information about the First and Last Timber Salces, including maps of the salc

areas.

The second page of this fax is information regarding the possible argument that

DEPARTMENT OF AGRICULTURE
OFFICE OF THE GENERAL COUNSEL
NATURAL RESOURCES DIVISION
12TH & INDEPENDENCE AVE, Sw

W ASHINGTON, D.C. 20250-1400
PHONE: 202-720-9190 FAX: 202-690-2730

FACSIMILE TRANSMISSION COVER

Speed Dial

[043]
[038]

(0471

environmental conditions have changed since enactment of the Rescissions Act, 1 followed
up with Claude MclLean of the Umpgua NF and his staff do not know of any or events since
July which would significantly alter the cnvironmental effects or downstream effect of the
First and Last sales. The third page of this fax describes the two fish species proposed for
listing in the drainage. The rest of the pages describe the sales, including acres of each unit,

types of harvesting, and maps.

This document may be privileged and confidential. Unauthorized use of this document is prohibited. Call

immediately if this document was received in ergor.




FROM: KONICA FAX . TO: MAR 1.

MESSAGE DNTSPLAY FOR 1'TM ORST
To  T.ORST:WOID

¢¢  J.HOFER

¢C¢  R.DEVLIN

From: Robert. J. Devlin:RG/PNW HosL: RO6C
Postmark: Mar 01,96 10:54 AM Delivered: Mar 01,96 2:01 PM

Fubject: Forwarded: Condition of First and Lagt Timbor Saleg

(Y L L L L L L T o o R e T T L T S R e e e el T R

homments:

From: Robert J. Devlin:R6/PNW

Dater Mar 01,06 10:54 AM

'IM--HFRF. TS TYNFO FROM UMPQUA TIMBER STAFF ON FFIRST AND LAST T1MBER
SLAES

Mossage:

I'rom: Claude McLean:!RO6F1GA

Date: Mar 01,96 9:35 AM

Bob, In respanse to your tcelephone request, 1 have the following
jnformatcion:

-The recent NW flooding did not impact the area where Lhese sales are
located. Most of intense rainfall occured north of the Umpgua
.drainage in the Willamette and coastal river drainages. Although no
one has walked through the sale areas, no unusual damage to the sale
arca is cxpected, .

-No fires have occurred near these sales for many years. Since they
arc presently covered with snow, T would not expect any fires any
Lime soon.

1 you need more info, give me u call.

Claude

1996  4:87PM

_————

H176 P.O2

I
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FROM: KONICA FAX TO: MAR 1, 1996 4:87PM

MESSAGE D1SPLAY FOR TIM OBST

‘o T.Obst:wOld

|

SrOm: Jerry L. Hofer:!:RO/PNW Host: RO6C

"ostmark: Mar 01,96 11:46 AM Delivered: Mar 01,96 2:52 pPM

3tLatus: Certified

Jubject: Forwarded: proposed fish species for listing in the 8, Umpgua Basin
omments:

“rom: Jerry L. Hofer:R6/PNW

Jate: Mar 01,96 11:46 AM

vessage! .
From; Jerry L. Hofer
bate: Mar 01,96 11:02 AM
First and Last Timber Sales are in the S, Umpqua River Sub-Basin. Two
species are proposed for listing:

1. Oregon Coast Coho Salmon: NMFS proposal to list as
threatened published 7/25/95

2. Coastal cutthroat trout (resident and sea-run); NMFS proposal
Lo list as cndangered published 7/8/94
In April 14, 1995, RF sent letter to [orcst that henceforth, any
proposal to list a fish species automatically cntitles it Lo RE
sensitive species listing. Therctore C6.25¢# (contract clause),
Protection of habitat of cndangercd, threatened and scnsitive species
hould apply. Tts the best we could do! Sue and Jerry

———mem =gz e o, ——

#1756 - P.G3




FROM: KONICA FAX TO: ‘ © MAR

MESSAGE DISPLAY 1FOR I'LM OBST

Ta l..Ristino:w01gd
cC T.0bst;wQld

e J McWhirter:wQigd
CC  S.Zike

From: Jerry L. Hofer:R6/PNW Host: RO6C
lFostmark; Mar 01,96 10:34 AM Dellvered: Mar 01,96 1:41 PM
SLatus: Certified

Subject: Forwarded: First & Last info

v m o e e b A o e i e MR B A e R B e Ak A A A A A AU B At Gm L 68 ARG A e A S Ge e G A SR WY ST SR e W SN mm E e AR SR R W BT oW B

Comments:

From: Jerry L., lloferiR6/PNW

Date: Mar 01,96 10:34 AM

Info on sales. 1 am faxing a summary sheet and map of cach sale

Message:
From: Bronda Woodard:ROGF1GA
Date: Mar 01,96 9:37 AM

First TS Last 15
ﬁ of" harvest acres ““;;é:‘“ ---;;; -----
6.01 in contract? yes 6/90 yes 6/90
39.5 in contract? yes 10/77 yes 10/77
09,52 in contract? yes 12/89 yes 12/89

* the acrecs of Right-of-Way were estimated for First T8...not
included on Lhe summary sheet that we have in the original file.
This is u HIGH estimate Lo make sure that it covers all of the R/W
acres.,

i, 1996 4:08PM #H176 P.0B4
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FROM:KONICA FAx
TO:
MAR 1, 199 4:p8pM Hi76 P.oS

03/01/86 FRI 08:38 FAX 54 057 3495 UHPQUA. NF RSPBRG v
. ..""',‘.} --n-:
HATERIAL_OFFERED AL RER-M RATES Fir st
Sale Name
Valume : MBE by Speqies or Graups
_aclen: - Db PMNES HEMeWF epARS _ _ TokBl
.- Special Covll
'Gross Cut Vol. : 04T, 282 287 JIL L4221 PAM: Epp’ HAF
Hidden Def. and . v RIES zo- 25w ; UBilit
T — y Cull
Breakage % : ‘ . PAM (Chtp)
Unit Harvest % Vol. Ave. Ro;;nded
JNo.  Method Acres. manibWL c&
v . _
Moo NE_fLP e, yH . L 539 _is.0.. &&iwm.
,_.:.__ﬁee_._l__c&z._w.,..,m.,. 4 497 % INE. uzs”
29. 7272 _RL __— 18 . 857 249 330 _49ep ¥ (
420 _ gsy 35 8% 47 7R T S T ,
26 _93s 4L 52 39, ,,._.....,xz;.i___u_-:i_ 288 _sp3g® |
|
|
|

( - :
— __Shellepward (Padnl Lot ‘ 5

—————-  ————iativiive P

[ o k. WG —— ‘
(IH;.‘) 2 — -
..a.';'__AL s oumman—a o '
Lo o SV g L > SUPY | N AN N WSS ¥ I* S V1. 20 EEY.

ubtotal by'&“g‘ VLTI L ST T T 7 =X ' i
larvest M,_A,ﬂz_..m _..S"_.__LL....._.._,___- L

tethod- it
f: L T SR j
Unrounded Het l‘i} BYEY. 9. Lbb IS ~3888° 100.0
Rounded Net 2ELL, 208, e 200 ____ Ypp0. g0
v Total Rounded
. Vol, By
 Species Group 2% 4% 2% __ub 122 100,00,
(PAM) 4o . e
Scaling Defect _____“__; 0iC: Yes x . No '
Sale Nafanr 4y vU-2400-30
onan A R/7RIY



FROM: KONICA FAX :
TO: MAR 1, 1996 4:pgPM #1766 P.O6

03.,/01/96 FRI 08:38 Fax 641 857 3495 UMFQUA NF RSBRG

- FIRST

wuve

BALE AREA MAP & SLASH DISPOSAL MAP
Umpqua National Forest
Tiler Ranger District

Page 1of 4

T.28S,
R.1W.

T208. 2
RIW.




FROM: KONICA FAX TO: MAR 1. 1996 4:0SPM

l 03/01/96 FRI 10:03 FAX 541 957 343 CMPQUA NF RSBRG

o [—

SALE AREA MAP & SLASH DISPOSAL MAP

Umpqua National Forast
Tiller Ranger Diatriot

Poge 2 of 4
@ 3)
~ M PUM
HPCA&B HPCAD HPCAB
® ®

PUM
HPCAB

Hi76 P.G7
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FROM: KONICA FAX TO* MAR 1, 1996 4:85PM #1776 P.08

' 03,01/08 FRI 10:04 FAX B41 057 3485 UMPQUA NF RSBRG @ vve

FIRST
SALE AREA WAP AND SLASR DISPOSAL MAP

. et Unpqua National Porast ' i
T Tiller Ranger District ,
. Page 3 of & w

LAND LINES ARE APPROXIMATE I}{n |

Sale Area Boundary is 200 feet slope distance ocutside Clearcutting Uniz
boundaries except where Clearcutting Units are adjocent ¢o privata land
" or other existing timber seles. B1.1

All specified road construction listed in A9 shall be Subdivision 6
when Forest Setvice performs construction, delete tho word "Specified”
from the transpertation facilities items listed herein.

Purchaser shell post warning signe prior to beginning operations on or
adjscent to National Foregt system roade. C6.3314

Landings, skid trails, skidroads, and tegporary ronds shall be scmtied ‘
to & 12" depth by Purchaser following use. 6.4 {Option 1)

All designaved survey monument bearing trees shall hsve a minimm stump !
height not less than 6 inches above the official survey imscription. B6.23

Log Removal Required (LRR). When removal of Pulp (Utility) logs and Special
Cull Logs has been waived, Purchaser shall yard and pile logs amocording to
specifications ettached to Ch.LO2,

., Dead trees outside Clearcut Subdivision boundaries shall be left standing,
e except for gufety reasons. . B2.31 :

Cutting of trees less than minimua DBH in A2 is not required within 50 feet
of designated stroam coursea in clearcutting units, B6.4, B6.5. C6.4 Opt.1
smmem  Subdivision Boundary, B1.1

LTM Leave Tree Marking, B2.35,

cc Clearcutting Uoit, B2.3, D2.31 ' - | ,
-M’H
—""-"h_._._7 Existing Trensportation System Road, C€5.12, C5.42, C%.43 ’

OdOn  Specified Rosd Construction. A9, BS.Z

i o=rrT. Specified Road Reconstruction, A9, BS.2
C), Water Sour¢e, C5.42, C5.43
Ko Keep Road (or Teail) Open. B6.22
DF Aress Requiring Directicnal Felling, C6.41#
————— Spacified Skidding or Yarding Boundary, B6.42 l
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SALE AREA MAP AND SLASH DISPOSAL NAP

Tiller Ranger Digtrict
Uspqua Nationnl Forest

Page 4  of 4 _
LTSR ggfgt?gpiitg §§ad to be Approved in Advanee of Falling Operatiéns.
. OSE Ground Ski4ding Equipment Specified, D6.42, C6.42#, 06,4254
s | skyline Yarddng Specified, B6.H2, C6.42¢
o] $o03l Productiviecy Protection, C6.4254

twwswvd Protect Streamcourse, Block Marks Upper Limit, BE.5

SLASH TREATMENT SPECIFICATIONS, C6.74 (Option 1)

PUM Piling (Skyline) of Unutilized Material
HPC Handpile and Cover

B Burning




FROM: KOMICH Fax
N TQ:

——— A —— e ——

) MAR 1, 1996 - 4:4 i '
03/01/%¢ FRI 00:37 Fax Bd1 p57_ 2495 IMPOUA NF RSBRG arM m;s P.10
003 /
MATERIAL CEFERED AT PER-M RATES dasT ‘
. Sale Nume £, /3}79%-, Re. :
Volume _ MBF by ¥pecies or Groups
Lgcies Dbo_ Lo Bk c2d Total Spastal Cor
Gross Cut VYol. : 1244 a8 234 I3y 81‘/£ PAM: _.sTpp, MEF
' ' Utmg; c;zu
Hidden Def. and PAM (Chip _
Breakege % : Yusrps - _,'filb_ HEF
Unit Harvest 4 Vol. Ave. Rounded
_N:L..unm,acms.-“. e et e e TOt2): By Unit Nol/Ae __Net,
) Mee 26 . Fq2 3% Mo - 232 bl 280939
2 Mo 27 _FZ18 aed 13 27 1290 . x93 274 22K
D Hew, 1T e M3 2 20 275 43 Yl 28
oy Weg M g2 51— HL T bl GhH 633
D JUCE, 22 28Y 23 < L2012 315 825

Y — ko Hsa 79 319 e
AU L GO v S SRR, | S SN 1 NN 5 X A/ ¢ 3
[ — ___ﬂcu-'z cut - i 3 l _
e Sheergood ~Pudel CA- T ; f /

— =

R/ __é;tlé7 12, ._.L?;_ 7 Bpp T2 2L _
Subtotal Ace ¥ HYH2 284 iR 4BF. .

by Harvest

Method MW _j2 Y = . & =

Unrounded Net 130 5153 2% Jep 112 g el

Rourded Net /4| _§2p0 306 Qoo gop . roaii%:ﬁa‘
. Ssle Vol. By '

Speaies Group o .. &. 3 . 30.00

Scaling Defect _ 7/ A/ I 4 04C: Yes, T N A .

Qalta nEf‘mt -z_ i a z ’ U"Z”OO"BF)

I R
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SALE AREA MAP AND SLASH DISPOSAL MAP |

TILLER RANGER DISTRICT ' ’ | g/ /
UMPQUA NATIONAL FOREST

paGE 1 OF a4

T. 28S. R. 1W.
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UMPQUA NATIONAL FOREST
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FROM:KONICA FAX TO: MAR 1, 1996 4:11PM
. 03701s86 FRI 10:03 FAX 541 857 3295  UMPQUA NF RSBRG
A L

L

Tiller Ranger Diatrict
Uspquo Natianal Porest
Page 3 of 4

LAND LINES ARE APPROXIMATE

Sale Area Bounfary is 200 feet slope digtance outside Clearcutting Unit
boundaries excapt vherc Clearcutting Units are adjmcent b privete land
or other exigving timber sales. Bi.,1

There are no units 5, 6 and 8.

All spectfied road construction listed in A9 ghall be Subdivision 311 .
wWhen Foreat Sepvice parforms comstruction, delete the word "Specified’
from the transportation faeilities iteams liated herein.

Purchaser shall post warning signs prior to beginning operations on or
adjacent tp National Porest systom xoads. CG6G,.3310

Landings, £kid trails, skidrosds, and temporgry roads shall be scarified
to a 12" depth by Purchaser following use,

Al) degignated survey vonument bearing treea ghall have a-minimm stunmp
height not less than 6 inches above the official survey inscription. ‘56‘23

Log Removal Required (LRR). When removal of Pulp (Utility) legs and Special
Cull Logs has been waived. Purchaser shall yard and pile logs according to
specifications attached to C6.402.

Dead trees outside Clearcut Subdivigion boundaries shall be left atanding,
except for safety reasona. BZ.31

Cutting of trees less than mintmup DUH 4n A2 is not required within 50 feet
of designated stream courser in clemrcutting units. B6.4, B6.5, C6.4 Opt.1

?9 Clearcutting Unit, B2.3, R2.3%

L™ Lesve Tree Marking, B2.35.

T==M:  Exigting Transportstion System Romd. €5.12. C5.42, €5.43
I Specified Rosd Construction, A9, B5.2

) Water Seurce, C5.42, €5.43

DF Arens Requiring Directional Felling, C6.41#
cruon Specified Skidding or Yarding Boundary, B6.42

LTSA Tractor Skid Road to be Approved in Advance of Felling Operations,
€6.4 (Option 1) ,

GSE Ground Ekidding Equipment Specifiod, B6.H2. C6.42#, C6.425¢
Lce Landing Construction Critical (06.422)

H176 P.13
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FROM: KONICA FAX

TO!: MAR 1. 1996 4:12PM
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SALE ARFA MAD AND SIAST DISPQSAL. MAP

Tiller Ranger District
Oepque National FPoxresnt
Paga 4 _of 4_
LEGEND

Skyline Yarding Specified, B6.42, C6.42¢4
Soil Productivity Protecrien, C6.425#

Protect Sireamccurse, Block Marks Upper Limit. B6.5

SLASH TREATMENT SPECIFICATIONS, C6.74 {Option 1)

H=-H-H
UM
HPC

B
HX-HX

[P

[—

dsnd Fireline
Piling (Skyline) of Unutilized Materisl
Handpile and Cover

Burning
EXtra Wide Hand Line

Slash Pullbaek
Yarding (GSE) of Unutilized Material

H1i76 P.14
i€ 004




