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PLEASE 

09:49 

u. S. DEPARTMENT OF JUST:ICE 
ENVIRONMENT AND NATURAL RESOURCES 

GENERA~ LITIGATION SECTION 
601 PENNSYLVAN:IA AVE~,' N.W. 

DIVISION 

DELIVER 

To; 

WASH:INGTON, D.C. 20004 

FAX NUMBER 305-0506, -0267, -0429 
CONFIRMATION NUMBER (202) 305-0504 

TQ: 

Don Barry 208-4684 
Bob Baum 206-3877 
Dinah Bear 456~0753 

Ted Boling 514-423l 
Peter Coppelman, Sl4-0SS7 

Lois schiffer, 
Jim Simon 

Al Ferlo 514-4240 
Mike Gippert, 690-2730 

Jay McWhirter 
Tim Obst 

Jeff Handy (503 ) 326-3807 
Nancy Hayes 208-5242 
Elena Kagan 456-l647 
Don Knowles (503 ) 326-6282 
Karen Mouritsen 2~9-1792 

Roger Nesbit (503 ) 231-2166 
Chris Nolin 395-4941 
Jim Sutherland(503) 465-6582 
Tom Tuchmann (503) 326-6254 
Sue Zike (503) 326-7742 

NUMBER OF PAGES; 8 

DATE: March ~, 1996 

FROM; Lisa Holden, (202) 305-0474 

MESSAGE; SAS v. Thomas (Judge Dwyer). Attached is 
SAS' Motion to Shorten Time on its renewed 
motion for summary judgment and permanept 
injunction re: First and Last. Plaintiffs 
request that the court hear the motion on 
March 6, 1996. 

Today we are filing with Judge Hogan an 
emergency motion for a stay of that part of 
the injunction that orders the release of the 
First and Last salea. 
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THE HONORABLE WILLIAM L. OWY'f;l{ 

IN THE UNXTED STATEs DISTRICT CO~T 
FOR THE WESTERN DISTRICT OF W~5flING~ON 

SEATTLE AUDUBON SOC~ETY, et al., 

Plaintiffs, 

v_ 

JACK WAJU) THOMAS, et:. al., 

Defendants. 

~~t~e of Underlyinq Motion: 

MoV"inq parties: 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

civil No. C89-160-WO 

SEATTLE AODU20N 60CI~TY'S 
MOTXON ~O SHORTEN TIME 

~otions for summary Judgm@nt 
and Permanent Injunct~ons 
A9~inst First and Last Timber 
Sa1es 

Plaintiff's Sea.tt]_~ 
Audubon Soc~ety ~ al. 

If motion to shorten time is not grante~ 
ynderlying mot!ofl Hould be notad fer tne 
~ourtr51 calendar on: March 22, 
1996 

pate and time lIo1hen )pavant §l!!IelS5 1;.9 ha~ 
C,Qg;L"_t ryJ,e on mgtion t.o £hQrten time.; 

~a~e an whish movant seeks to have court 
consider mer~ts of ~nQer~¥in5 mo~ion: 

March 4, 1996 

March S, 15196 

27 11/ 

SE~TTLE AUDUBON SOCIETY'S 
MOTION TO 5HORT~~ T~M~ - ~ -

$Itc,..,. au" ~«l PVl 
70$ SecoDd "'tala.., • ltr! 

5ca11l". W~~D RIM 
""nn" (lllli') 3 ~.If/) 

I 

I ' 1/ 
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Movant eertifies tbat this motion to shorten time has been 

~er~ed Qn a1l other parties prior to fi11ng with the court. 

OA~ED this 29th day of Pebruary, 1996. 

~28SHOltT.).t'OT 

SEATTLE AUDUBON SOCIETY'S 
~OT~O~ TO 5HO~TEN Tr~~ - 3 -

Re6~ectf~11y 5ub~itted, 

PATTI A. GOLD (WSB 24426 
TOOD D. TaUE (WSB #l..213(4) 
KRISTEN L. BOYLES (WSB#2J806) 
Sierra Club ~~ga1 Do£onse Fund 
705 seoond Ave., Suite 203 
seat~1~, WA 98104 
(206) 343-7340 

Attorneys ;[or Pl~dntiffs 

Skrro cr.1I1 ~J ~_ FoanJ 
70$ ~Ii AV_fl, Sdill: 2fD 

Salldo. WPlIhiQtIOll l'8101 
mnne our.) :!..:s-7~ 
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tHE HONORABLE WILLIAM L. DWYER 

IN THE ,UNITED STAT2S D~STRXCT COURT 
FOR THE WESTERN DISTRIC~ OF WASHINGTON 

SEATTLE AUDUBON SOCiETY, et al., ) 

JACK 

P1ai.ntiffa, 

v. 

WARD THOMAS, et al. r 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 

-) 

civil No. e89~160-WD 

DECLA~'l':rON OF 
PA~TI A. GO~DMAN 

X, Patti A. Goldman. hereby declare as follows: 

1. r am an attorney rep~asentin9 the plaintiffs in this 

1.9 ca~~. 

~o 

21. 

22 

24 

25 

26 

27 

2 

from attorneys for the federal defendants advisin~ that tbey wi~l 

send out awa.rd letters for the two sales on Friday" March 1. 

1996. A tr~e copy of that letter is attached as Exhibit 1. 

federal defend~nts who told me that the ~edera~ defendants wou~d 

take no ac~ion ~o ensure that 10gging does hot occur p~ior to I 
thi$ CQurt'$ rulin9 on the pendin~ motions. 

DEC~ARATION OF PAT~I A. GO~D~~ - 1 -

SiIrrn$ an L4'" lIrtf_1fI ""'"J 
,~ $dDDd AV$\I"t S~ 2113 

S<:Slll ... Wuhi~ !l821Lt 
l'tInnr (%0«) :'I4.l-73.m 

I 

I : 
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1 I declare under penalty of perjury that tbe fore90~nq is 

2 true an4 cor~eo~~ 
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1.4 
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1.9 

20 

2.1 

22 

23 

~4 

25 

Z6 

21 

ExecuteQ this 29th day Qf Februa~y, 1996_ in ·Seattle, 

!28(0)..PM.bet;: 

DEC~TION OF rATT~ A. GO~DHAN. - 2 ~ 

$old ...... a .. " .Lrrltd 1l~1!JU£ Fr»tJ 
70s !:ecoDd. A.,qllll~ SWk 2113 

s..-tQ.., w ... !aiac ..... "104 
",,,1>5 ~) :.!l4:)-T.~ 
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E.uvircmment and Natural Resources DiviSion 

V1A TEl.Il3FAK 

Mar): Rut::.z1dk 
500 Pioneer Tower 

-

e88 ~_W_ Fifth Avenue 
Pr,:,rt"l:md. OR ~n?na. .. ~OA9 

",Patti. A. Gol.dln2D 
Adam J _ Derger 
~iBten L. Boy~e~ 
Sierra C1ub Lega~ Pefense Fund 
705 sQoond Avenue, suite 203 
seattle, WA 96104 

Ma:'liiLml8 Ouga.n 
·Oeborah N. Mailander 
Western Environmeneal Law Cente~ 
12~6 LincQ~n Street 
mugena. OR 97401 

Scott: gg;rngren 
Hag~und & K~rtley 
One Main Plac@ 
lO~ s:w. Ma1n. s~ott:.e 700 
Portland l O~egon 97204 

Patrioia Dos~ 
Schwabe. Wi~liamscn ~ Wyatt 
~2~1 SW 5th AvenUe 
~60Q~~aOo ~a~we$t Ce~tQ~ 
Po~tland, OR s~~o~ 

Re; Northwest Forest Resource cOBDC~l 'v. ~ligkma~. 

Dear Cou.nl5e~: 

C;L,.vt~ NQ- .25'76244-»0 (lei9r.) HCU!le) _ N'Q. • .:j!:i-Q:<!S7 r HC 
(~on9g~idateg caaa), Ng. 95-'3S4-HO (cqpsolidated 
daSe) tD _ gr.) 

Sea~tle Audubon Sooiety v. Thoma~. CY-B9-~6Q-~ 
(W.o. WaSili.) 

This lette~ conce~s' tne ~~~~t an~ ~a~t timba~ sa~es which 
are suDject to th~ injunetion ot the District Court o£ Oregon for 
~~eaiate award an~ release_ 

I 

, I , 
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The defen4ant~ have rep~esented tbat the~e sa1Q~ would no~. 
be re~eased unti~ Judge Dwyer rule~ upon &AS's mot~on to dla~ify 
an4en£oroe ~~S prior judgment. on F~bruarv 23. ~996 Ju~e DWyer 
denied BAS's ~otion to cla~ify and enror~e judgmen~ as to the 
~irst and Last sales. 

~~~uant bo ~ur re~reBent~tioa. ~ ~~e be~e~y ad~is~ng ~hae 
t~e Fo~st Service intends to sen~ out the award letters for th~ 
Fi~~t and Mm$t timber sa~es at clQ~e 9£ ~s~nes$ Friday, March ~. 
l~96 a~sen~ a court ~~der to the contrary. 

cc: Client 

s~~ 
Well~ O. Burgess 
MiohElle L. Gilbert 
uni~ed gtate~ ~v~rtNent o£ Ju~tioe 
Envi~c~t & Natural Resources 

Division 
'9'.0. BQX 6G:a 
Waah~nstQn~ O.C. ~0044-06G3 

. (2"2) 30S-0'U~5 

~008/008 



02126/96 

PLEASE 

15:02 

u.s. DEPARTMENT OF JUSTXCE 
ENVXRONMENT AND NATURAL RESOURCES DIVISION 

GENERAL LITIGATION SEC~ION 

DELIVER 

To: 

601 PENNSYLVANIA AVENUE t N.W. . 
WASHINGTON, ·D.C. 20004 

FAX NUMBER 305-0506, -0267, -0429 
CONFIRMATION NUMB8R (202) 305-0504 

TO: 

Don Barry 208-4684 
Bob Baum 206-3877 
Dinah Bear 456-0753 
Ted Boling 514-4231 
Peter Coppelman, 514.-0557 

Lois Schiffer, 
Jim Simon 

Al Ferlo 514-4240 
Mike Gippert, 690-2730 

Jay McWhirter 
Tim Obst 

Jeff Handy (503) 326-:3807 
Nancy Hayes 208-5242 
Elena Kagan 456-1647 
Don Knowles (503) 326-6262 
Kare.n Mouritsen 219-1792 
Roger Nesbit (503) 231-2166 
Chris Nolin 395-4941 
Jim Sutherland(S03) 465-6582 
Tom Tuchmann (503) 326-6254 
Sue Zike (503) 326-7742 

NUMBER OF PAGES: 5 

DATE: February 26, 1996 

FROM: Lisa Holden, (202) 305-0474 

11410011005 

MESSAGE: SAS v. Thomas (Judge Dwyer). Attached is 
Dwyer's Order on SAS's Motion to Clarify and 
Enforce and WCLA's Motion to Clarify or 
Vacate. Judge Dywer will not vacate the 
injunctions as to the Nita, South Nita, 
Garden and Cowboy pending review by the Ninth 
Circuit in the May 6, 1996 hearing. The 
court found no relief could be ordered as to 
the First and Last timber sales. 
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COpy RECEIVED 
FEB831996 

UNIT!D STATES DISTRICT COURT 
WESTERN DISTRICT QF WASHINGTON 

LlNlftU srAft.s IUK~t.l 
Seattle, Washi gton 

AT SEATtLE 
i 
I 
I 

S~ATTLE AODOSON SOCIETY, et al., j 
j 

:E-laintiffs, 

v. 

JACK WARD THOMAS, et al., 

Defendants. 

ana. 

WASHINGTON CONTRACT LOGGE~S 
ASSOCIATION. et al., 

Defenaante-
Interveno:l:'S. 

> 
) 
) 
~ 
~ 
~ 
~ 

~ 
) 
) 

,) 

n 
------------------------------------~, i 

NO. C89-160WD 

ORDER ON SAS'S 
MOTION TO CLARI~Y 
AND ENFORCE ANO 
WCLA'S MOTION TO 
CLARIFY OR VACATE 

The hiscory of, this macter is Iset out in the Order on Motions 

Heard on Nov~~er 1, 1995 (Dkt. # 1l86). plaintiffs Seattle 

Audubon Society, et al. (C01Ie<;:tivlly II SAS II ), seek an order 
I 

··,:~et:e~ining that injunotions issued herein in 1990 the 

'. ~;~~d of six timber sales in orego~ pu.=:suant to Section 20 1. (k) of 

the Fiscal Year 1995 Emergency supblemental Appropriations for 

Disaster Relief and Rescissions Acb ("Resciss;i.ons AcC") , PUb. L. 
I 

No. ~04-1~. De£end~nes-inte~@norr Washington Contract Loggers 

Association and Northwest Forest Qouncil (collectively nWCLA") 

seek an order oetermining thae thJ injunctions as to four of the 

1 ~\ o!U) ON SAS' S MTN TO 
CLARIPY AND ENFORCE, ETC. - 1 i 

62V0~0~G0~l6 OL 3111~S ~ A3N~011~ 's·n 
I 

:/11 
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, sales are no longer in effect, or in the alternative vaeatin~ 

2 them 7 as to the other two sales, WCLA contends that there is 

3 nothing eo decide, as they were withdrawn by the Forest Se~ice 

4 and mot~ons to enjoin ~hem were stricken as moot. The federal 

5 cefenQants, agreeing with WCLA as co ~he two ~ith~rawn sa~es and 

S ~ith SAS as Co che four others, ask ehat the injunctions as to the 

7 latter be left in place pending the Ninth Circuit's expedited 

8 ruling on the DiStrict of Oreson'~ ~ecent deoisions on the scope 

9 and meaning of Seetion 2001(k). The matter has been thoro 

10 briefed, and oral argument was heard by telephone conferen 

11 on February 15, 1996. 

J .. ,2 Chief Judge Hogan, in the ~iscr1ct of Oreson, has hel thae 

14 

15 

16 

17 

Ij [t]he plain lan~age of section 2001(k) requires the ageney to 

award ce~tain previously offered sales, even those cance~ed or 

enjOined pr10r to aeceion 2001(k) (1) 's enactment, SO long as there 

are no thre.atened or endangered birds known to be nesting ~n the 

~ .. ,.... 18 

sale un1t.11 . Northwest:. Forest. Res¢urca Coun~il, et al. Y.., 

Clickman-et~al., No. C9S-6244 (D, Ore. filed January 10; ~996, at 
.::.:~~;~:,:".~: ... :" ~. 
... ~.'" 

.,.,,'" . 

, 
Ilf'; :(t,:': -~" . ~ 

A07il 
IRA"AlR?\ 

,9 16.17). This ruling was entered only as a declarato~y judgment in 

·~rega.rd to the four sales enjoined by this cou:r:t before Section 

2001(k) was enacted; the other two sales, which lMtd never heen 

22 enjoined, were ordered ~eleased. SAS argues that Section 200~(k) 

23 was not meant to resurrect sales found to be in violation of 

24 Section 3~e and then cancelled. IL conLends tha~ Section 

25 200~(k} (~) 's requirement: that a sale be awarde.d "with no in 

26 its originally adve.tised terms r
ll in '\7iew of Section 31.S( )'s 

ORO ON SAS' S !o1TN TO 
C~IFY AND ~NFORCE, ETC. - 2 

£:9'd 01 3111~ - A3N~Oll~ 'S'n WO~~ ~S:6~ 9661-9Z-83~ 
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incorporation of substantive terms into the contra~cs "for the 

durat.1on of chase sale cont;racts~" means that those subs~a.ntiva 

terms still apply, and that, accordingly, no sale can go forward 

where they are violated, That issue will be argued in the Ninth 

Circuit, O~ appeal from.the District of Oregon, in the week of May 

6, ~996. 

If the sales in question were logged -- or irrevocably 

awarded for logging ~- in the meantime, the harm would be irrepa-

~able. These sales were not only violative of Section 3~B, they 

woula alao contravene and jeopardize the Northwesc ForeSt Plan. 

The injunccions prohih~ting thG federal defendants from going 

forward wi~h the Cowboy, Nita, South Nita, and Garden sales, 

entered herein, have never been vacaced, and the only one 

from was affirmed by the Court of Appeals. The orderly ad inis-

tration of justice, and the avoidance of i~~eparable harm, require 

that theee injunctions not ce vacated penQ1ng the Ninth Ci~cuit's 
I 

. . 

decision in the appeals to be argue? in the week of May 6. If the 

Cou.t of App~ale affirms the District of Oregon de~ision, this 

court will vacate ehe injunctions; if it reverses, there wi~~ be 

no lega1 authority for the agency to proc~ed with these four 

: : '~' .. ' ,g 

sales. 

22 The First and Last sales a:j::'e in a. di££$rentcategory. They 

23 were never enjoined by this court but, instead, 'were volun~arily 

24 cancelled by the Forest Se~ice. A6 to them the Pistriet of 

25 O~egon ha~ issued not just a declaratory judgment but an injunc-

26 tion requiring chat they go forward under Section ~OO~(k). Tha 

ORO ON SAS'S MTN TO 
("'T.:r-~T'FV "N'n RNFORCl£. £TC - .. 3 

p0'd 6Zp~~0£20216 O~ 311!~S - A3N~O~!~ 's'n 
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Coure of Appeals will decide whether they are w1ehin ehe scope of 

Sec~ion 200~(k). These two sales are not the subject of any 

injunct.ion issued herein, and, as to' tbem, WCLA' fi motion m.ust be 

granted and SAS's motion den1ed. 

For the reasons stated, the court will not vaca~e ~he junc-

tions as ~o the COWbOy, Nica, South Nita, and Garden sales lending 

the Court of Appeals' review, set for hearing in the week of 
I 

May 6, 199c, of the District of Oregon's rulings ~cncerning 

Section 200~(k). As ~o the First and Last sales, which were never 

enjoined herein, no relief can be ordered in this case. The 

motions are granted in part and denied in pa~t accordingly. 

The clerk is directed to send copies of this ord~r eo all 

counsel of recor~. 

Dated = February 22, 1996. 

" 

United Staees District uudge 

ORO ON SAS'S'M~N TO 
rT,"a"""''I:'V' hNn ~\:"(,)RCE. ETC. - 4 

" 

sa· d . 6Zt>0Se~20Gt6 0.1. 311.1.1:::135 - )..3N~.J..J.tI • 5 . n 
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u.s. DEPARTMENT OF JUSTICE 
ENVIRONMENT AND NATURAL RESOURCES DIVISION 

GENERAL LITIGATION SECTION 
60l. PENNSYLVANIA AVENUE, N.W. 

WASHXNGTON, D.C. 20004 

FAX NUMBER (202) 305-0429, -0506 
CONFIRMATION NUMBER (202) 305-0503 

~001l003 

PLEASE Dl~:LlVER 'TO: 

To: Don Barry 208-4684 
Bob Baum 208-3877 

David Gayer 
Dinah Bear 456-0753 
Ted Boling 514-4231 
Peter Coppelman .514-0557 

Lois Schiffer 
Jim Simon 

Al Ferlo 514-4240 
Greg Frazier 720-5437 
Mike Gippert, 690-2730 

Jay McWhirter 
Jim Perry 

Jeff Handy (S03) 326-3807 
Nancy Hayes 208-5242 
Elena Kagan 456-1.647 
Don Knowles (503 ) 326-6282 
Jim Sutherland(S03) 465-6582 
Karen Mouritsen 219-1792 

Kris Clark 
Roger NElsbit (503) 231-2166 
Chris Nolin 395-4941 
Rick Prausa 205-1045 
Tom Tuchmann (503) 326-6254 
Sue Zike (503) 326-7742 

NUMBER·OF PAGES: 3 

DATE: February 28, 1996 

FROM: Paula Clinedinst, Paralegal, (202) 305-0431 

MESSAGE: NFRC v. Glickman, SAS v. Tnomas. 

Attached is a letter sent to Opposing Counsel 
today regarding the First and Last Timber 
Sales subject to the injunction of the 
District Court of Oregon. 

~ i 

I II 

Ii I 
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us. Deparbnent of Justice 

Environment and Natural Resources Division 

GtlUml litigation Section 

VIA TELEFAX 

Mark Rutzick 
500 Pioneer Tower 
B88 S.W. Fifth Avenue 
Portland, OR 97204-2089 

.Patti A. Goldman 
Adam J. Berger 
Kristen L. Boyles 
Sierra Club Legal Defense Fund 
705 Second Avenue, Suite 203 
Seattle, WA 98104 

Marianne Dugan 
Deborah N. Mailander 
Western Environmental Daw Center 
1216 Lincoln Street 
Eugene, OR 97401 

Scott Horngren 
Haglund ~ Kirtley 
One Main Place 
101 S.W. Main, Suite 700 
Portland, Oregon 97204 

Patricia Dost 
Scnwahe, Williamson & Wyatt 
1211 SW 5th Avenue 
1600-1800 Pacwest Center 
Portland, OR 97204 

Re: 

Washington. D.C. 2Q530 

February 28, 1996 

Seattle Audubon Socjety y. Thomas. CV-89-160-wP 
(W.D. Wash.) 

Dear Counsel: 

d 

This letter concerns the First and Last timber sales which 
are subject to the injunction of the District Court of Oregon for 
immediate award and release. 



/ 
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The defendants have represented that these sales would nott 
be released until Judge Dwyer ruled upon SAS's motion to clarify 
and entorce its prior judgment. On February 23, 1996 Judge Dwyer 
denied SAS's motion to clarify and enforce judgment as to the 
First and Last salas. 

Pursuant to our representation, we are hereby advising that 
the Forest Service intends to send out the award letters for the 
First and Last timber sales at close of business Friday, March ~, 
1996 absent a Court order to the contrary. 

cc: Client 

Sincerely, 

~ 
Wells D. Burgess 
Michelle L. Gilbert 
United States Department of Justice 
Environment & Natural Resources 

Division 
P.O. Box 663 
washington, D.C. 20044-0663 
(202) 305-0445 
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1 

2 

3 

4 

5 

6 

THE HO~ORABLE WILLIAM L. DWYER 

IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF WASHINGTON 

AT SEATTLE 

SEATTLE AUDUBON SOCIETY, et &1., ) 
7 ) Civ. No. C89-160WD 

Plaintiffs, ) 
8 ) 

v. ) 
9 ) 

JACK WARD THOMAS, et al. ) 
10 ) NOTICE OF FILING 

AND REQUEST FOR 
STATUS CONFERENCE 

Defendants. ) 
11 ) 

) 
12 ) 

13 

14 

IS 

l6 

The United States Forest Service, through and by its 

counsel, hereby files the Order issued by Judge Hogan of the 

united States District Court of the District of Oregon on ~anuary 

10, 1996 in Northwest Forest Resource Council v. Glickman, No. 
17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

95-6244 (consolidated with Case Nos. 95-6267, 95-63B4). Pursuant 

to the January 10 Order, Judge Hogan declared that certain sales, 

including the First, Last, Cowboy, Nita and South Nita timber 

sales located on the Umpqua National Forest and the Garden sale 

located in the Siskiyou National Forest are subject to the 

requirement of Section 2001 of the Rescissions Act of 1995. Pub. 

L. 104-19 (July 27, 1995). Judge Hogan's January 10 Order 

enjoins the federal defendants to lIimmediately award, release 

NOTICE OF FILING AND 
28 REQUEST FOR STATUS CONFERENCE - 1 

u.s. DEPAQTMENT OF JUSTICE 
ENVIRONMENT AND NATURAL RESOURCES DIVISION 

G~NERAL LITIGATION SECTION 
P.O. BOX 663 

WASHINGTON, DC 20044-0663 
TELEPHONE: (202) 305-0504 
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1 and permit to be completed all sales subject to section 

2 2001(k) (I) as declared in this order. However, with respect to 

3 o!fered sales subject to a preceding injunction issued by another 

4 court, this order shall operate only as declaratory judgment 

5 under Federal Rule of Civil procedure 57 and 28 U.S.C. § 2201. 

6 Plaintiffs may seek relief in the court that issued the preceding 

7 injunction or in this court subsequent to the issuing court's 

B modification or vacation of th@ pr~c@ding injunction." 

9 The above-mentioned sales were previously the subject of 

10 litigation in the above-captioned action. The First and Last 

11 sales were the subject of dismissals based on the Forest 

12 Service's decision to withdraw the sales. 1 The Cowboy, Nita, 

13 South Nita and Garden sales were enjoined for violations of 

14 Section 318 of the Department of the Interior and Related 

15 Agencies Appropriations Act for Fiscal Year 1990. Pub. L. No. 

16 101-121 (103 stat. 701) (1989). These six sales were more 

17 recently the subject of plaintiffs' October 3, 1995 motion to 

18 clarify and enforce judgment filed with this Court.z On 

19 

20 

21 

22 

23 

24 

25 

1 In 1990, plaintiffs Seattle Audubon Society et al. 
sought to halt the release of these two sales through separate 
motions for summary judgment and a permanent injunction. See 
Minute Order (October 16, 1990) (Dkt.# 675). In response to 
these motione, the Forest Service agreed to withdraw the First 
and Last Timber Sales. Upon notice of the Forest Service's 
action, this court declared the motions for summary judgment and 
permanent injunction IIstricken as moot." ld. 

2 On October ~, 1995, plaintiffs' Pilchuck Audubon 
Society et al. filed a Motion to Clarify and Enforce Judgment as 

(continued ... ) 

26 

27 
NOTICE OF FILING AND 

29 REQUEST FOR STATUS CONFERENCE - 2 

u.s. D~PARTN~NT O~ JUstICE 
ENVIRONMENT AND NATURAL RESOURCES DIVISION 

GENERAL LITIGATION SECTION 
P.O. BOX 663 

WASHINGTON, DC 20044-0663 
TE~EPHONE: (202) 305-0504 



· 01119/96 11: 57 f4J 017/018 

1 November 3, 1995, this Court stayed plaintiff's motion to clarify 

2 and enforce judgment npending further orders on the same or 

3 related matter~ concerning Section 2001(k) (1) in the Oistrict of 

4 Oregon. Any party mayrenote the motion on one week's notice, 

5 with responses to be due the day before the renoted hearing 

6 date." 

7 The First and Last timber sales were not enjoined by this 

8 Court and are now subject to Judge Hogan's injunction ordering 

9 their immediate release. However, because these two sales were 

10 the subject of previous proceedings before this Court, including 

11 the recent motion to clarify and enforce judgment filed by the 

12 plaintiffs in this action, the Forest Service believes that 

13 clarification from this Court is necessary. Accordingly, the 

14 Forest Service seeks a status conference to clarify whether 

IS further action in this Court is appropriate with respect to these 

16 two sales. 3 Pursuant to Local Rule LR 7(£), federal defendants 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

:1( ••• continued} 
to six sales, including the First and Last timber sales, that 
were enjoined or withdrawn from release as a result of earlier 
litigation in this court. See Motion to Clarify and Enforce 
Judgment (10/3/95). 

3 In previous filings before Judge Hogan, federal 
defendants explained that in light of this Court's stay of 
plaintiffs' motion to clarify and enforce this Court's prior 
orders, the First and Last sales should not be released unless 
Judge Hogan were to rule that the sales are covered by section 
2001 (k) and that this court were to confirm t·hat the sales should 
be released upon con~ideration of Judge Hogan's ruling. See 
D~f~ndants' Response to NFRC's Two Motions Seeking Release of ~~ 
Sales Subject to Injunctions or Other Court Orders at page 9, 
note 7 (dated November 21, ~995). 
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1 reepectfully request to participate in the status conference by 

2 telephone. In light of Judge Hogan's order, federal defendants 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

further request that the status conference be held immediately. 

The Forest Service notes that the four other sales, Cowboy, Nita, 

South Nita, and Garden, are not subject to Judge Hogan's January 

10 injunction. 4 

Respectfully submitted this ~day of January 1996. 

LOIS J. SCHIFFER 
Assistant Attorney General 

PETER D. COPPELMAN 
Deputy Assistant Attorney General 

KATRINA C. PFLAUMER 
United States Attorney 

WELLS D. BURGESS 
MICHELLE L. GILBERT 
U.S. Department of Justice 
Environment and Natural Resources 

Division 
General Litigation Section 
P.o. Box 663 
washington, D.C. 20044-0663 
(202) 272-6959 

Attorneys for Federal Defendants 

4 Federal defendants had argued before Judge Hogan that 
these four sales which had been enjoined for violations of 
Section 318 and were never cured to comply with the statute were 
void ab initio and accordingly not subject to Section 2001(k) (1). 
Judge Hogan rejected that argument and declared that the5e 5ales 
also were subject to S~ction 2001{k) (1) _ Judge Hogan did not 
enjoin award of these four sales in light of this Court's 
previous injunctions. 
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1 DRAFT 
THE HONORABLE WILLIAM L. DWYER 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF WASHINGTON 

SEATTLE AUDUBON SOCIETY, et al. , 

v. 

JACK WARD 

Plaintiffs, 

THOMAS, et al., 

Defendants. 

Civil ,No. C89-160-WD 

FEDERAL DEFENDANTS' 
OPPOSITION TO WCLA'S 
MOTION TO CLARIFY 
JUDGMENT OR VACATE 
INJUNCTION AS TO 
FOUR SALES AND 
SUPPLEMENTAL FILING 

11 ON PLAINTIFFS' MOTION 
TO CLARIFY AND ENFORCE 

12 JUDGMENT' 

13 INTRODUCTION 

14 On October 3, 1995, plaintiffs sought by motion to have this 

lS Court adjudicate the effect of Section 2001(k) of the Rescissions 

16 Act of 1995 on prior orders of this Cour~ affecting six timber 

17 sales located in late-successional reserves as defined by the 

18 Northwest Forest Plan Amendments ( the "Plan" ) upheld by this 

19 Court on December 21, 1994. On November 3, 1995 this Court 

20 stayed plaintiffs' motion ( with leave to renew) pending a 

21 ruling in pending litigation before the District Court in Oregon. 

22 On January 10, 1996 the District Court in Oregon decided that 

23 2001(k) applied to these sales. That decision, as well as 

24 related issues concerning the application of the Rescissions Act 

25 to sales of old growth timber, is on appeal to the Ninth Circuit. 
26 
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1 Plaintiffs now renew their motion before this court, and WCLA 

2 moves this Court to rule that is has no jurisdiction in this 

3 matter, or in the alternative to vacate its prior injunctions on 

4 the basis of the Oregon District Court decision. 

5 Without deciding the issue of the application of Section 

6 2001(k) to the sales at issue, this Court should continue the 

7 injunctions in effect until the Ninth Circuit resolves the 

8 complicated issues regarding the application of 2001(k) to these 

9 ecologically sensitive sales of· old growth timber.l It should do 

10 this because of the potential impact on the Plan trom release of 

11 the enjoined sales, and because serious questions are presented 

12 going to the merits of an appeal on the enjoined sales. 

13 BACKGROUND 

14 In oral argument on plaintiffs' Motion to Clarify and 

15 Enforce Judgment heard November 1, 1995, the Government ~sked 

:1.6 this Court to "stay the ruling on this motion and continue the 

17 injunction in effect until the Ninth Circuit rules on the 

18 government's appeal from J'udgs Hogan's order." Transcript, p. 

19 37. At that point in time the Court of Appeals had before it the 

20 issues of geographic and temporal scope raised by Judge Hogan's 

2l order of October 17, 1995. NOW, in addition, the issue of 

22 whether 2001(k)· comprehends the enjoined sales as well as related 

23 

24 

25 
26 

~ As indicated in its previous filing with this Court, 
because this Court did not reach the merits of whether the First 
and Last timber sales complied with Section 318, the Government 
cannot accede to plaintiffs' motion with respect to these sales. 
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1 issues ruled upon in the Oregon District Court litigation are 

2 also On appeal. Some background on the events taking place 

3 s·ubsequent to this Court's order of November 3, 1995 would assist 

4 this Court. 

5 Proceedings update: 

6 Since this Court's stay, the following has transpired in the 

7 Oregon litigation and before the Court of Appeals: 

8 Brieting has been completed on an expedited schedule on the 

~ Government's appeal from Judge Hog~n's order of October 17, 1995. 

10 Oral argument before the Ninth Circuit panel was heard on January 

11 8, 1996 and we are awaiting decision. 2 

12 Acting on this Court's suggestion, environmental groups 

13 filed a separate action in the Di~trict of Oregon captioned 

14 pilchuck Audubon Society v. Glickman, Civil No. 95-6384, raising 

15 the issues presented in their Motion to Clarify and Enforce 

16 Judgment in this Court, and other issues regarding the 

17 application of 2001(k) (l), and requesting an injunction against 

18 the release of timber sales. This action was consolidated with 

19 
2 The resolution of this issue is clearly intertwined with 

20 the issues presented concerning the application of 2001(k) to the 
enjoined sales. A finding that 2001(k) is limited to the sales 

21 originally offered in FY 1990 pursuant to section 318 (b) 
supports the Government's statutory construction argument that 

22 these sales cannot hav~ been intended to be covered by the 
statute. We should note, however, that ths converss is not true. 

23 A finding that 2001(k) extends to the geographic scope of 318(a) 
and, temporally, to sales offered after the expiry of Section 

24 318 would not defeat the Government's argument that the offers 
are void ab initio, and therefore outside the scope of the 

25 statute. See discussion infra, pp. 
26 

FEDERAL DEFENDANTS' OPPOSITION 
TO WCLA'S MOTION TO CLARIFY. . 3 

UNITeD STATES DEPARTMENT OF JUSTICE 
ENVIRONMENt & NATURAL RESOURCES DIVISION 

GENERAL LITIGATION SECTION 
P.o. SOX 66) 

WASHINGTON, D.C. 20044-0663 
(20Z) 272-8056 



02/05/96 14:14 ~005/015 

1 NFRC v. Glickman, the pending 200~ litigation before Judge Hogan. 

2 

3 As this court was informed at the time of the November ~ 

4 hearing, NFRC had already filed a third motion for summary 

5 judgment seeking to compel the release of certain sales that had 

G not been released under (k) (1), including the sales which were 

7 the subject of Plaintiffs' Motion to 'Clarify and Enforce 

8 Judgment. The Government opposed NFRC's motion. 

9 On January 10, 1996 the Glickman Court issued an opinion as 

10 to the issues rai~ed by NFRC in it~ third motion for summary 

11 judgment, and by Pilchuck Audubon in the consolidated action. 

12 see 1/lO/~6 order attached to Notice of Filing and Request for 

13 Status Conference (1/1B/96).3 As to the sales at issue on 

14 plaintiffs' Motion to Enforce and Clarify Judgment, Judge Hogan 

15 decided that they were all subject to 2001(k) (1). The Court 

16 issued an injunction to the agency to release the First and Last 

17 sales, and a declaratory judgment as to the enjoined sales. NFRC 

18 v. Glickman (January la, 1995 Order at 24-25). As to the 

1~ enjoined sales, the Court declined to enter injunctive relief, 

20 and required NFRC to apply to this Court for relief from this 

21 Court's injunction~. ~ In accordance with its ruling, the 

22 court dismissed Pilchuck Audubon Society's complaint. Id. 

23 

24 

25 
26 

l This Order was amended on January 17, 1996 to correct an 
error not relevant to these proceedings. 
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1 On January 12, 199b, pilchuck Audubon filed a notice of 

:2 appeal from the final judgment dismissing their complaint,4 and 

3 a motion for a stay of Judge Hogan's mandatory injunction. On 

4 January 23, 1995, federal defendants filed a notice of appeal and 

5 motion for stay of certain provisions of Judge Hogan's Order not 

7 

8 

9 

6 relevant to these proceedings. The motion for a stay did not 

oppose, nor did 1~ support, pilchuck's motion for a Stay. On 

January 25, 1996. Judge Hogan denied both stay applications. 

Pilchuck Audubon and the government have renewed their stay 

10 

11 

l2 

13 

l4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
26 

applications before the Ninth Circuit. 

On the issue of whether, in determining that a sale may be 

excepted from release by reason of the "nesting" exception 

contained in 2001(k) (2), the defendants could utilize the Pacific 

Seabird Group (PSG) Protocol, Judge Hogan on January 1~, 1~96, 

rejected the Government's argument, and issued an order holding 

that (k) (2) requires other evidence of nesting within sale unit 

boundaries. The Court enjoined the government to award and/or 

release of any 2001 (k) sale which does not meet the court's 

standard. 

Thereafter, the government and environmental groups, 

intervenors jn the action for the purposes of the (k) (2) 

litigation, separately moved for an immediate stay pending appeal 

on the basis of irreparable harm. On January 25, 1996, the court 

4 This appeal brings before the Ninth Circuit the issue of 
the application of 2001(k) to the sales enjoined by thia Court. 
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l3 

14 

15 

16 

17 
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20 

21 

22 

23 

24 

25 
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granted a 60-day 5tay of his order. Ey notices of appeal filed 

January 24, 1996 and January 30, 1996, both the environmental 

groups and the government are appealing from the January l~, l~~6 

order. 

Status of Enjoined Sales: 

In its opinion of November 3, 1995, the Court carefully 

traced the history of the litigation affecting the old growth 

forests of the Pacifio Northwest, the initial lawsuits; the 

short-term, and ultimately flawed, alteration of the 

environmental laws effected by Section 318, decisions by th~s 

Court and the District Court in Oregon finding violations of the 

environmental laws in the separate agency efforts to addre56 the 

matter; and the affirmance of those decisions by the Ninth 

Circuit. Finally, Che Court noted the prodigious undertaking to 

resolve the controversy and remedy the legal defects culminating 

in the Plan, which this Court found to be the tirst legally and 

scientifically sound approach to management of the old growth 

forests. Opinion, pp. 1 - S. 

At the hearing on November ~, 1995, this Court inquired of 

counsel regarding the impacts of release of sales under 2001 on 

the Plan. Counsel advised at that-time that the agencies were 

studying the matter. That effort continues. At present the 

agencies are undertaking fact-gathering regarding the effects of 

the release of sales on the baselines for the Plan; no 

conclusions have been drawn. 

FEDERAL DEFENDANTS' OPPOSITION 
TO WCLA'S MOTION TO CLARIFY ... 6 

UNITED SlAlES DePA~lMENl OF JUslitE 
ENVIRONMENi & ~AiURAL RESOURces biVISI0N 

G~N~RAl LITIGATION S~CTION 
P.O. BOX 663 

WASHINGTON, D.C. 20044-0663 
(202) 272-8056 



02105/96 14:16 teJ OO!)/U1~ 

1 Notwithstanding that the agencies have not reached a 

2 conclusion regarding the effects of release of the enjoined sales 

3 (or other sales ) on the' Plan, the Court stated its views in its 

4 November 3, 1995 opinion. Referring to its Opinion of December 

5 2l., 1994, the Court repeated its view that "any more logging 

6 sales than the plan contemplates would probably violate the 

7 laws." Opinion, p. 5, quoting SAS v. Lyons, and that "all Sl.X 

B sales in question would be illegal but for Section 2001(k) (1) I 

9 they are located in late-successional reserve areas, as defined 

1.0 by the Northwest Forest Plan." Opinion, p. 6. Without endorsing 

11 the Court's conclusions in any way, it is clear that serious 

12 questions are presented regarding the impacts of the release of 

13 the enjoined sales on the Plan. 

ARGUMENT 

lS The Government is mindful of this Court's concern about 

16 avoiding duplication of proceedings between the two District 

17 Courts, as expressed at the November 1, 1995 hearing and in its 

18 Order on Motions Heard on November I, 1995. 

19 However, this Court clearly has discretion to continue the 

20 injunctions in this case pending the resolution by the Court of 

21 Appeals of the i5sue~ regarding the scope of this difficult 

22 statute. By issuing a declaratory judgment and not an injunction 

23 as to the sales enjoined by this Court, the Oregon Court has 

24 presumably acknowledged that there may be equities pertaining to 

25 the vacating of an injunction as to these sales which this Court 
26 
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1 is in the beet position to consider. In this cont~xt, it is 

2 clearly appropriate for the Court to consider the likelihood of 

3 success on the merits of an appeal concerning the enjoined sales. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
26 

The Government's position on the merits is by and large set forth 

in its papers previously filed on Plaintiffs' Motion to Clarify 

and Enforce Judgment, and in our remarks at the Court's hearing 

on November l, 1995. we urge those arguments, as supplemented oy 

additional arguments suggested by later events, here in 

opposition to the Court vacating the injunctions against the 

Cowboy, Nita, South Nita and Garden timber sales (the "enjoined 

sales n ) pending resolution of these issues in the Court of 

Appeals. S Prior to setting out these matters, there is the 

5 The Government continues in its opposition to plaintiffs' 
argument that the separation of powers doctrine is applicable. It 
has dealt with this in its prior papers submitted on this motion, 
but wishes to make further comment on plaintiffs' reliance on the 
Alaska WilderneSS case. Plaintiffs suggest that the Ninth 
Circuit's recent decision in Alaska Wilderness Recreation and 
Tourism Assoc. v_ Morrison, 67 F.3d 723 (9th Cir. 1995), can be 
applied here to prevent the application of Section 2001(k) (1) to 
pending litigation. In Alaska Wilderness, the Ninth Circuit 
reaffirmed that "Congress unquestionably may amend substantive 
law affecting a pending ca.se. II Alaska wi ldex;ness , 67 F. 3d at 
733. However, the court held that the appropriations statute at 
issue did not preclude application of NEPA to certain timber 
sales, in part because the statute "offered no new statutory 
basis on which to analyze the matter at issue." rd. Here, 
Section 2001lk) (1) does provide such a basis: it requires the 
Forest Service to award and release certain sales on their 
original terms, "notwithstanding any other provision of law." 
Plaintiffs simply ask the court to ignore this language. 
However, the court cannot ignore language in the statute, and 
whatever restrictions might apply to the phrase "notwithstanding 
any other provision of law, II it is fatal to plaintiffs' reliance 
on the Alaska Wilderness decision. 
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1 threshold matter of the Court's .jurisdiction to act in this 

2 matter. 

3 WCLA argues that because the final judgment in this action 

4 did not carry forward the injunctions issued on the basis of the 

5 enjoined sales' violations of section 318, there are no existing 

6 injunctions and the Court is without jurisdiction to determine 

7 the effect of Section 200l(k) of the Rescissions Act on its prior 

8 orders. Its argument is flawed. 

9 The history of this matter makes clear that the only reason 

10 the prior injunctions were not carried forward into the final 

II judgment was the historical accident that section 318 had lapsed, 

12 and there was thus no legal basis for the Forest Service 

13 reoffering the sales in their original form. As this Court has 

14 stated, the jUdgment did not mention the Section 318.claims, 

15 because these had been "resolved through injunctive relief." 

16 Order on Motions Heard on November 1, 1995, p. 4. Indeed, the 

17 318 claims owed their ~~istence in this action to the 

18 Congressional substitution of those standards, on a temporallx 

19 limited basis, for the laws upon which thE! action was originally 

20 based. Congress has now/ according to WCLA, decreed that those 

21 sales should go forward in the very form that this Court 

22 determined they violated secj:,ion 318. It is inconceivable that 

23 under these circumstances this Court would not have jurisdiction 

24 to determine the effect of Section 200~(k) upon its injunctions 

25 and the orders upon which they are based. 
26 

FEDERAL DEFENDANTS' OPPOSITION 
TO WCLA'S MOTION TO CLARIFY. . 9 

U~ITED STAT~S DEPARTMENT OF JUSTICE 
ENVIRONMENT & NATURAL RESOURCES DIVISION 

GENERAL LITIGATION SECTION 
P.O. BOX 663 

WASHINGTON, D.C. 20044-0663 
(ZOZ) Z12-8056 



02/05/96 14:17 ~ 011/015 

1 Turning to the matters to be resolved on appeal regarding 

2 the enjoined sales, we indicated at the hearing that in our view 

·3 the Court's prior ruling that the sales did not meet the 

4 requirements of section 318 - the statute authorizing their 

5 offering - meant that the sales became null and void. Transcript 

6 p. 16. we wish to elaborate on that argument, which was not 

7 presented in our briefs. 

9 Sec~ion 200~(k) does not resuscitate vo~d Qaleg. 

9 Nothing in the language of the statute or the legislative 

10 history suggests that in enacting subsection 200~(k}, Congress 

11 intended to validate otherwise invalid offers. 6 Subsection 

l2 2001(k) (1) requires the Secretary concerned to; 

13 

14 

15 

16 

17 

act to award, releaae, and permit to be completed in 
fiscal years 1995 and 1996, with no change in 
originally advertised terms, volumes, and bid prices, 
all timber sale contracts offered or awarded before 
that date [of enactment] .. 

By directing the Secretary to Ifact to award, release and 

permit to be completed . . . with no change in o~iginally 

18 6 Some discussion of the timber sale process may be helpful 
to the Court. All Forest Service timber sales with a value in 

19 excess of $~O,OOO must be advertised prior to sale, according to 
specific requirements. See 36 CFR § 223.82. Although the 

20 advertisement of timber is not equivalent to an offer of the 
timber, it is an integral part of the process leading to award of 

21 a sale. The Forest Service in its advertisement informs 
interested parties that the gov~rnment is seeking to sell timber, 

22 but specifically reserves its right to enter into a contract that 
will confer the greatest advantage to the government. ~, 

23 Cutler-Hammer v. United States, 194 ce. Cl. 758, 441 F. 2d ~~79 
(1971). Thus, the stage at which a timber sale is lI o ffered ll is 

24 the point at which the Forest Service opens the bids of parties 
responding to the advertisement. 

25 
26 
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1 advertised terms,1I the statute clearly contemplated that viable 

2 offers had been extended pursuant to which the award and 

3 completion could have been accomplished. This is confirmed by 

4 the legislative history which shows that Congress was targeting 

5 timber sales that, but for various delays or suspension, would 

6 otherwise have proceeded. See 14l qong. Rec. H 3233 (statement 

7 by Repre6entative Taylor that "in some cases the agencies 

8 rejected bids well after the auction due to administrative 

9 reviews and delays and cbanging standards . . . even though the 

10 preponderance of these sales were approved for harvest in the 

II Record of Decision accompanying the pres1denc's Pacific Northwest 

12 Plan .11); 141 Congo Rec. H 5558. 

13 These four sales enjoined by this Court do not fall into 

14 this c4teg dry of sales. The sales were never offered in 

15 accordance with section 318, the statute from which the Forest 

16 Service derived its authority to offer and proceed with any such 

l7 sales. This Court expressly found that the four enjoined sales 

18 violated section 318(b) requiring that sales "offered pursuant to 

19 this section shall minimize fragmentation of the most 

20 ecologically significant old growth forest stands." Accordingly, 

2l the court enjoined the sales until the defects were cured. The 

22 defects, however, were not cured during Che lite of section 318. 

23 Thus, these were not sales that were held up by "administrative 

24 reviews and delays and changing standards. II Instead, the sales 

25 could not proceed because they never satisfied the initial 
26 
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1 requirement for forming a valid contract -- they were never 

2 offered in accordance with the authorizing statute. Cf. CrOman 

3 Corp. V United States, 31 Fed. Cl. 74~, 746 (Ct. Cl. 1994) (II re -

4 offer" of substantially modified section 318 sale without 

5 compliance with competitive procurement regulations was 

6 unauthorized and invalid); United States v. Amdahl Corp., 786 

7 F.2d 387 (Fed. Cir. 198,6) (recognizing general propos it. ion t:hat 

S failure to comply with statutory requirements in making award may 

9 render contract nullity); Alabama Rural Fire Ins. Co. v. United 

10 states, 572 F.2d 727, 733 (Ct. Cl. 1978); sse dl~o Utah Power v. 

11 United States, 243 U.S. 389 (1917) (administrative actions taken 

12 in violation of statutory authorization or requirement are of no 

13 effect). Most significantly, when Section 318, the authorizing 

14 statute, expired, the sales became null and void, as if they had 

15 never been offered, because the authority to offer them had 

16 disappeared. 

17 The government makes a crucial distinction between sales 

18 that were enjoined for having violated Section 318 and sales that 

19 were enjoined for violdtions of other statutes, such as NEPA. 

20 Contra, NFRC v. Glickman (January lO, 1995 Order at l8). Unlike 

21 NEPA, Section 31B provides the very authority to offer and award 

22 the four enjoined Umpqua sales. Statutes such as NEPA apply to a 

23 timber sale only where the Forest Service or BLM have already 

24 decided to take action under whatever statute authorizes the sale 

25 in the first place. Thus, the effect of a violation of Section 
26 
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1 3~B is fundamentally different from the effect of· a violation of 

2 a statute such as NEPA in determining under Section 2001(k) (1) 

:3 whether a timber sale was ever "offered" in the eyes of the la.w_ 

4 The distinction is analogous to the distinction between 

5 a "vcid contract" and a "voidable contract." A void contract is 

6 n[o]ne which never had any legal existence or effect 

7 because of lack of some essential element of a contract." 

8 Black's Law Dictionary, at 1412 (5th ed. 1979). A "voidable 

9 contractU is one that is valid when entered but "which is void as 

10 to wrongdoer but not void to wronged party, unless he elects to 

11 so treat it." rd. at 1411~12. Thus, a void marriage can be 

12 annulled, while a voida.ble marriage terminates in divorce. "An 

13 'annulment' differs conceptually from a divorce in that a divorce 

14 terminates a legal status, whereas an annulment establishes that 

15 a marital status never existed. II rd. at 83. In other words, the 

16 eyes of the law are sometimes blind, pretending that actual 

17 contracts or events never existed. Thus, the timber sales at 

18 issue, which violated their authorizing statute, are void 

19 legally, as good as if never offered. 

20 Finally, we wish to no~e that the very rulings of the 

21 District Court in Oregon suggest an inconsistency which might 

22 lead the Court of Appeals to a different conclusion on the 

23 application of 2001(k) as a general matter. NFRC has continually 

24 argued that the plain language of the statute contains no 

25 ambiguity which would permit ~dministrative interpr9t~tion under 
26 
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1 the principles of Chevron U.S.A., Inc. v. Natural Resouroes 

2 Defence Council, 467 U.S. 837 (19S4), and the Oregon Court has 

3 However, 
, 
1n generally accepCed that argumenC in its rulings. 

4 ruling on the issue of whether 2001(k) comprehended sales which 

5 predated section 318, the court acknowledged a potential 

6 ambiguity_ See NFRC v. Glickman, January 10, 1995 Order at 11 ( 

7 \I The phrase 'subject to section 318 ' is not clear regarding the 

B presenoe of absence of a t~mporal limit."). We believe that this 

9 acknowledged ambiguity in the temporal scope of 2001(k) supports 

10 the Government's position that Chevron requ1res that the 

11 administrative interpretation be deferred to regarding 

12 ambiguities which pervade the entire statute. Were the Court of 

13 Appeals to reach the same conclusion, it is but a short step to a 

14 finding that 2001(k) does noC comprehend the sales enjoined by 

15 this Court for violation of Section 318. See Federal Defendants' 

16 Response to Motion to clarify and Enforce Judgment dated October 

17 25, 1995 pp. 17 - 21. 

18 CONCLUSION 

19 For the reasons above stated, this Court should continue the 

20 injunction expressed in its prior orders affecting the Cowboy, 

21 Nita, South Nita and Garden sales, pending resolution of by the 

22 Court of Appeals of the application of 2001(k) to these sales. 

23 Dated this 5th day of February, 199G. 

24 Respectfully submitted, 

25 
26 
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Honorable william L. Dwyer 

IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF WASHINGTON 

AT SEATTLE 

SEATTLE AUDUBON SOCIETY, et ) 
a,l _ , ) 

) 
Plaintiffs, ) 

) 
vs. ) 

) 
JACK WARD THOMAS k et al.. ) 

) 
Defendants, ) 

) 

and ) 
) 

WASHINGTON CONTRACT LOGGERS ) 
ASSOCIATION, et al., ) 

, ) 
Defendants·lntervenors. ) . ) 

Civil No. CB9-160WD 

WCLA'S MOTION TO CLARIFY 
JODGMENT OR VACATE 
INJUNCTION AS TO FOUR 
TIMBER SALES 

NOTE ON MOTION CALENDAR: 
Pebruary 9, ~996 

21 Defendants-Intervenors Washington Contract Loggers Associa-

22 tion and Northwest Forest Resource Council, (jointly tlWCLA") move 

23 to clarify that the judgment in this case does not enjoin the 

~4 award or re~ease of t.he Cowboy. Nita, South Nita and Garden 

25 timber sales, or in the alternative.move to vacate any existing 

26 injunction against the award and release of Chese :tour r:imber 

WCLA'S MOTION TO CLARIFY JUDGMENT OR VACATS 
INJUNCTION AS TO FOUR TIMBER SALES - 1 

MARK C. RUTZlctC LAW FIRM 
AP,,,,_~,,,,,,,,,,, , "tt ..... y •• L.w 
600 Pjgnellr Tow,=,r 

888 S.W. FIfth Avenue 
Portland. OR 9'204·2099 

n.D~ 4"-<I~73 • ~ .. ,W31 :>1II>.olll!, 
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sales in light of Congress I enactment of section 2001(k) of the 

2 1995 Rescissions Act, Pub. L. 104-19. 

3 In support of t.his motion the court is referred to the 

4 Memorandum In Support Of WeLA' s Motion To Clarify Judgment Or 

5 Vacate Injunction As To Four Timber Sales filed herewith. 

6 Dated this 23rd day of January. 1996. 

? MARK C. R'UTZICK LAW FIRM, 
A Professional Corporation 

8 

9 

10 

11 

12 

13 

14 

15 

16 

18 

19 

20 

21 

22 

23 

24 

25 

26 

BY: ___ j\f{ ____ ~ ____ ~ __________ __ 
Mark C. Rutzic , WSB #17291 
Alison Kean Campbell, 

WSB #19363 
Of Attorneys for Defendants­

Intervenors Washington 
Contract Loggers 
Assoc~atlon, et ale 

MAf\1( C. RIJTZlCI< LAW FIRM 

WClJA'S MOl'lON TO CLARIFY JUDGMENT OR VACATE 
A PraiMliot\M C61~ MIDI" 

Ah",neyo_l_ 

INJUNCTION AS TO FOUR TIMBER SALES - 2 600 Pilmeer Tower 
888 S.W. Fifth Avenue 

P.,.ttl_d. OFI 97204-~OB9 
,6D31 ~99-4~73. F~. IbD31:rot> 01\':' 



~1/24/96 16:18 .. 

2 

3 

4 

5 

6 

, 
8 

g 

10 

11 

12 

13 

16 

17 

18 

19 

20 

Honorable William L. Dwyer 

IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF WASHINGTON 

AT SEATTLE 

SEATI'LE AUDUBON SOCIETY, et. 
al. , 

) 
) 
) 

Plaintiffs, ) 

vs. 

JACK WARD THOMAS, et al., 
---'.- -. -- .. Defendants, 

and 

WASHINGTON CONTRACT LOGGERS 
ASSOCIATION, et al., 

Defendants-Intervenors. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

--------------------------------) 

Civil No. C89-~60WD 

MEMORANDUM IN SUPPORT OF 
WGLA' S MOTION TO CLARIFY 
JUDGMENT OR VACATE 
INJUNCTION AS TO FOUR 
TIMBER SALES 

21" The district court for the district of Oregon has issued a 

22 declaratory judgment in Norrhwest Forest; Resource COWJcil v. 

23 Glickman, Civil No. 95-6244-BO (Order, January 10. 1996, amended 

24 January l.7, ~996), that sect:i.on 200~(k) of the ~995 Rescissions 

25 Act, Pub. L. 104-19, requires the award and release Of timber 

26 sales otfered between octoher 23, 1989 and JUly 27, 1995 includ­

MARK C. RUTZICK LAW FIRM 

. MEMOIU\NDUM IN SUPPORT OF WCLA'S MOTION TO CLARIFY 
JUDGMENT OR VACATE INJUNCTION.AS TO FOUR TIMP.ER SALES 
- 1 

APrel' ......... CMII6I~ 
Ao.""..,..l_ 

600 Pio~er To_er 
888 S.W. Fifth AVllnue 

Portland. OR 57204·2089 

It.o31 ~!19-46?3. ~ .. I~03) l>9!o"0!I'~ 
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1 ing, specifically. the Cowboy. Nita, South Nita and Garden timber 

2 sales that were the subj_ect of prior injunctions from this court, 

3 as, well as the First and Last sales that were the subject of 

4 litigation in this court in 1990. 

5 Whi1e NFRC sou9ht (and obtained) an injunction requiring the 

6 award and release of other sales involved in that case (including 

7 the Firet and Last sales that all parties agreed were not subject 

8 to an injunction in this court), NFRC did not request an injunc-

9 tion requiring the award and release of the Cowboy, Nita, South 

,0 Nita and Garden timber sales because of the prior injunctions 

11 issued by this court, and because of Seattle AudUl)on ' S contention 

12 that the injunctions remain in effect. NFRC sought and obtained 

13 a aeclaratory judgment that the statute requires the award and 

14 release of these four sales. 

'5 Based on the Oregon court's declaratory judgment I defendant-

16 intervenors Washington Contract Loggers Association and NFRC 

17 (jointly referred to as "WCLA") now seek to remOve any remaining 

18 judici.al impediment in this case to the award and release of 

19 these four timber sales. 

20 

21 

. _ .. - -.. -.- 22 

23 

24 

wc~ has filed two a1ternative motioo~. As WCLA discussed 

~n,,-its'-brie-r--l-ast fall in this case, it does not appear that the 

final judgment in this case entere~ in 1992 carried forwaro the 

injunctions issued by the court in 1990 concerning Cowboy, Nita. 

South Nita and Garden. Accordingly I the court can and should 

25 clarify that ther~_ is- n'O"'exIsting injunction against the award 

26 
. .-. - . -.- , 

ano re~ease o~ these sales. In that event, Judge Hogan's January -... -" 
/­-_../ 

PiEl"joRiUltPUM IN SUPPORT OF WCLA' S MOTION TO CLARIFY 
. .nmGMENT OR VACATE IN.roNCTION AS TO FOUR TI~ER SALES 

- :2 

MARl( c. RUTZICK LAw FIRM 
~ PJ""....-or... Cur pogr .IQln 

Anew,.n, .. "nv 
600 Pie" .... , T owe, 

888 S.W. Fifth Avetlue 
Pon:tencl. QI'I97204·20(19 
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, 10 order would require the immediate award and release of the 

2 four Bales. 

3 Alternatively, the court can and should vaca.t.e any prior 

4 injuncCion against the four timber sales in light of Congress' 

5 enactment of section 2001(k) of the 1995 Rescissions Aot. 

6 The Ninth Circuit has stated the rule that controls this 

7 motion: 

8 When a change in the law authorizes what had 
previously been torb1dden, it is an abuse of 

9 discretion for a court to refuse to modify an 
injunction founded on superseded laW. 

10 

" 
12 

13 

14 

16 

17 

'8 
19 

20 

21 

Toussaint v. McCarthy, 801 F.2d 1080, 1.090 (9th Cir. 1986), cert. 

denied, 481. U.S. 1069 (1987), quoting American Horse Protection 

Association v. Watt, 694 F.2d 1310, 1326 (D.C. Cir. 1982). Other 

court.s follow the 'same :nIle. Protectoseal Co. v. Barancik, 23 

F.3d 1184, 1187 (7th Cir. 1994); Railway Labor Executives v. 

Metro-North Commuter, 759 F. Supp. ~Oi9, 1021-22 (S.D.N.Y. 1990). 

WCLA's motion should be granted under this rule. This court 

previously enjoined the four sales in ~990 Dased on section 318. 

Judge Hogan determined that in 1995 Congress superseded prior law 

by enacting section 200~(k), which requires the award and release 

of the sales described in the statute °notwithstanding any other 

provision of law." See Order, January 10, 1996.at 13-19. Judge .. __ -.. -_0.-'-22 
,.- .. ----... -Hogan--specifically applied his ruling to the four s.ales at issue 

23 

24 

25 

26 

here. Id. at 3-4. Thus, the effect of section 2001(k) on t.hese 

four sales is that Congr@ss "authori%e [dl what had previously 

been forb1dClen." It would be an abuse of the discretion for the 

MEMOIU\NDUM IN SUP~ORT OF weLA' S MOTION To CLAAIFY 
JUDGMENT OR V"ACATE lNJUNCTION AS TO FOUR TIMBER SALES 
• 3 

MAFlIC C. RUTZICK LAw FII'IM 
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1 court not to vacate any existing injunction that bars the award 

2 and release of these sales. Toussaint v. McCarthy, eOl F.2d at 

3 1090. 

4 The high bidders on these sales in 1990 continue to seek the 

5 prompt award and release of these sa1es. Scott Timber Co., high 

6 bidder on the Cowboy, Nita and South Nita sales, actively 

7 par~icipa~ed in the NF.RC v. G~ickman case, filing a companion 

8 action that was consolidated with the main case. Medite Corpora-

9 tion, high bidder on the Garden sa1e, seeks the immediate award 

10 and release of the sale. See declaration of Tom Coiner (January 

l' 22, 1996) (filed herewith). 

12 CONCLUSION 

13 The court should clarify that there is no existing injunc-

14 tion against award and release of the Cowboy, Nita, South Nita 

15 and Garden timber sales, or in the alternative, should vacate any 

1G existing injunction in l.ight of section 200:1. (k) of the ].995 

17 Rescissions Act. 

18 Dated this 23rd day of January, 1996. 

19 

20 

21 .'- -.. --
.. .-._." 

.- -. ·22-

23 

Z4 

25 

26 

MARK C. RUTZICK LAW FIRM, 
A Professional Corporation 

f\ /..1 } i- }I 
\, 1\ • '~ 

By: J .! " ' 
Mark c. Rutz~ck, WSB #17291 
~ison ~ean Caropbe~l, 

WSB #1.9363 
Of Attorneys for Defendants­

Int.ervenors waShington 
Contract Loggers 
Association, et al. 

MARl< C. RUTl1CK LAw FIRM 

MEMORANDUM IN SUPPORT OF WCLA'S MOTION TO CLARIFY 
JUO(o:MENT OR VAC1.TE INJUNCTION AS TO F01'.rn TIMIIE~ SM.ES 
- 4 
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Honorable William L. Dwyer 

IN THE UNITED STATES DISTRICT CO~T 

FOR THE WESTERN DISTRICT OF WASHINGTON 

SEATl'LE AUDUBON SOCIETY, et 
al. , 

) 
) 
) 

Plaintiffs, ) 

vs. 

JACK WARD THOMAS, et al., 

Defendants, 

and 

WASHINGTON CONTRACT LOGGERS 
ASSOCIATION, et al., 

Defendants":Intervenors. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

-------------------------------) 

Civil No. CS9-l60WD 

DECLARATION OF MARK C. 
RUTZICK REGARDING 
DECLARATION OF TOM COINER 

Mark C. Rutzick, with full knowledge ot the penalty of 

22 perjury, declares as follows: 

23 1. I am one of the attorneys for Defendants~Intervenors 

24 Washington Contract Loggers Association. et al., in this action. 

25 I make this dec~aration on personal knowledge, and if ca11ed to 

26 testify as a witness herein would testify as set forth below. 

DECLARATION OF MARK C. RUTZICK REGARDING 
DECLARATIoN OF TOM COINER - 1 

MARK C. RUTZICK LAw FIR1V\ 
A "'01_ .... ""'1''''''*' 
500 Pionellr iDwe, 

BBB S.W. FIM Avem,oe 
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1 2. Attached hereto is a true and correct copy of the 

2 Peclaration of Tom Coiner which we ~eceived by telefax from him. 

3 An original will be filed with the court as soon as it is 

4 received. 

5 I declare under penalty of perjury that the foregoing is 

e. true and correct.. 

7 

8 

9 

10 

l' 
12 

13 

14 

15 

16 

" ? 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Executed on January 23, ~~96. 

DECLARATION OF MARK C" RUTZICK REGARDING 
DECLARATION OF TOM COINER - 2 

MARK C. RUTZICII; LAw FIRM 
'" Pral--.l c:.._oc_ 

AttarIWV-" ........ 

600 Pioneer Tower 
888 S.W, FIftn Avenue 

Portlllnd, OR 97204·2089 
1~(l31.9!1,~b73. F .. I~031 ~'D91h 



'01124/96 16: 20 

, 
2 

3 

4 

& 

I 

7 

NJl·9~08\ lRP)1l946 .1£J 

141 010/012 

HonorlJlDle william L. Dwyer 

• IN THI UN TED STATES DISTRICT cqUR'l" 

10 

POll TUB WBd ..... '..,W DISTRICT OJ' WASHINGTON 

AT SSATn.B 

. 11 SBAn"LE AWU80N SOClET¥' et. ) 

al .. ) Civil No. ce9-16oWD 
12 ) 

Pla t:Ltfsl J DICLARATION OP TOM COXNBR 
1$ ) 

VII. 
, 

14 ) 
JACK 1fARl) THOMAS t et. a1 , , 

'5 
, 

3l'lt£r ) 
16 } 

anet J 
17 ) 

WASHING"roN CONTRACT ) 
18 ASSOCIATION, at al., } 

) 

t)etencJ8l'1te-%nte , , 
20 

21 Tom Coiu.~. .:i.t.h £ ~ovledga O~ the ~l~y Of perjury, 

22 declares aa fol1ows~ 

23 1. r Manage~ !e~ Med.:i.te COZ'poraeion in 

24 MAC!ford, Or~. this declara~1an on personal knowledge. 

2S and if called to testify ." a. witne •• herein wculd t:.est.ify .a sat. 

26 tQ~th.be~gw. 

- 1. 

JAN 22 '96 16:27 

... c. IIl11'ZtC* ....... ,.. 
... ..,. ...... e... .. 

503??9 8'716 

--.~-
500 "'--W T.-

.. 6..w ...... "'It,.,. 
f'oI'llllNl, ~ "20'-206 

ClQ""",'n. i:., •• ,WI. 

Pt:lGE.03 
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2. Me4~te Co~or tion (former1y known as Medford Corpo~a­

tion) operates two manu cturing fa~i11t1es in Medrord: a lumber 

mill an4 a veneer plant Our plants COJ').sum.e 60-70 million board 

feet of timber per year at full oparation. 

3. Our company 

feet of 

providing our 

par ya.tlr. As 

tigbt.. We arft attempt 

1~ bought. on 

4. 

rrenely has lell than 10 million board 

under con~ract. mos~l.y conaletio.g ot 

ea. our priva~6 lands are capable of 

million ~ga.g fee~ of timber 

our current t!mber supply is extremely 

our faoiliti8s with private 

the bigh blaaer on ~he Qarden 

Titnber SAle on the Sisk OU NatioNJ, Porest" which was offerecl on 

September 12, ~990. ~erseand ~ha~ ~ni. aale ~B subject to 

the provi&ians of aeet Of tha 19'5 Rescissions Act. 

Publit: La" 104-19, 'W8 voul.d. like th;i.& D~l.a a""a.rlSe" ond 

ralea •• d a. Boon a~ 

We have a v 

from tbe Garden sale. 
feet or ~1mber Which 

and veneer plant.. 

6. We plD.1l 

.,t~DnS" iwocClioee need for ~he ei.mbe:r 

8 sale contains about 4.2 1nill.ion board 

.111 use ~o supply bo~h our l~mbo~ mill 

i8 awardod. We u~ ~ wild roads on th:L.8 .ale. and we will :be 

e))le 

~oad bui1ding would t 

l~g and deliver! •• ! 
I 

DBCl.ARATION' ott TOM CO 
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1 DRAFT IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF WASHINGTON 
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SEATTLE AUDUBON SOCIETY, et al. , } 
} 

Plaintiffs, } Civil No. C89-160-WD 
} 

v. } }i'EDERAL DEFENDANTS' 
) RESPONSE TO MOTION TO 

JACK WARD THOMAS, et aI" } CLARIFY AND ENFORCE 
) ~TUDGMENT 

Defendants. ) 
} 
) 

INTRODUCTION 

This case concerns four timber sale!~ that this Court 

enjoined by reason of their failure to c<:>mply with the ecological 

criteria set forth by Congress in.sectiol1 318 of the 

Appropriations Act of 1990 to address the controversy regarding 

the management of the old growth forests of the Pacific 

North~est, and two old growth sales which were withdrawn by the 

Forest service in light of the Courtis ruling. 

Congress has passed a statute, Section 2001{k) of the 

Rescissions Act of 1995, which requires the Forest Service·to 

award all sales previously offered under Section 318 according to 

their originally configured terms, IInotwithstanding any other 

provision of law. II Unless these sales w~:!re not wi thin the 

contemplation of Congress in passing thil3 statute, they must be 

released according to their original terms, regardless of their 

failure to accord with any ecological or planning criteria 

established by Congress. 

Plaintiffs have moved on severi:ll grounds to request 

this Court to confirm and enforce its pr.ior judgments such that 

1 
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1. Section 2001.(k} will not operate to compel the release of these 

2 sales. The Government, on the grounds st:ated in this memorandum, 

3 agrees with plaintiffs that 2001{k) cannot reasonably be 

4 interpreted to comprehend sales found by this Court to have 

5 violated section 318. It further suggest:s that the potential 

6 applicability of Section 2001(k) to the ~lithdrawn sales should, 

7 for the same reasons, be resolved against: the inclusion of these 

8 sales within the terms of Section 2001(k} 

9 BACKGROUND 

1.0 A. SECTION 318 TIMBER SALES 

11 Section 318 6f the Depa~tment of thE~ Interior and Related 

12 Agencies appropriations Act, Fiscal year 1990, Pub. L. 1.01-121 

13 (Section 318), also referred to as the Hcltfield/Adams Amendment, 

14 was signed into law on October 23, 1989. See 135 Congo Rec. S 

15 8762, 8795-8797 (July 26, 1989). The int:ent of section 318 was: 

16 

1.7 

1.8 

19 

20 

21. 

22 

23 

24 

25 

26 

27 

28 

too~ 

to balance the goal of ensurin9 a predictable flow of 
public timber for fiscal years 1989 and 1990 with the 
goal of preserving significant old growth forest stands 
as the habitat of the northern spotted owl. 

Gifford Pinchot Alliance V. Butruille, 7~b2 F.Supp. 1077, 1079 

(D.or. 1990). To achieve these goals, subsection 318(a) set an 

overall target level of timber from naticmal forests and BLM 

lands in Oregon and Washington for fiscal years 1989 and 1990. 

The substance of the statute was set out in subsections 318(b) -

(k), which set forth procedures for expedited review, 

. 2 
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1 prohibitions on injunctions and restraining orders1 and numerous 

2 environmental safeguards. 

3 Of particular relevance to this motion, subsection 318(b) 

4 directed the Forest Service to sell ecologically significant old 

5 growth within the 13 forests known to contain northern spotted 

6 owls ~ in accordance with specific criteria and procedures 

7 designed to preserve ecologically significant old growth forest' 

8 stands in a manner which allowed direct input from all 

9 constituencies involved with the.old gr01~th controversy. 

10 These criteria includedl the direction to minimize fragmentation 

11 of the most ecologically significant old growth stands, 

12318(b) (1); direction regarding the definition of l!old growth 

13 forest standsl!, ide i di'rection that spot1:ed owl habitat was to be 

14 considered an important factor in identi:Eication of ecologically 

15 significant old growth forest'stands, 31B(b} (2); preclusion of 

16 offering sales in the SORA's identified :in the 1988 Record of 

17 Decision, as adjusted, and adherence to t.he balance of the 

18 standards and guidelines of that decisio]~, 318(b(3) ; and 

19 direction to prefer sales of lesser quality and location as 

20 spotted owl habitat for offering over those of greater quality 

21 and location, 318(b) (4). The procedures included the creation of 

22 l1advisory boards" consisting of represen1:atives of the 

23 environmental and business communities, 318 (c) (l.), who were to 

24 make recommendations to the Forest Service and the Bureau of Land 

25 Management, iQ.., in implementing the direction to identify 

26 

27 

26 

1 See Section 318 (d), (f) (1) , (g) 

3 
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1 ecologically significant old growth stands. See 318(b) (1) and 

2 (2). The Forest Service and Bureau of Land Management were 

3 directed to consider the recommendations of the advisory boards 

4 regarding suggested modifications to individual sales, together 

5 with considering recommendations by the pish and 'Wildlife Service 

6 pursuant to its Endangered Species Act rE~sponsibilities. 

7 318 (c) (2) . 

8 These criteria and procedures appliE~d exclusively to "all 

9 timber sales from the thirteen national forests in Oregon and 

10 Washington and [BLM] Management districts in western Oregon known 

11 to contain northern spotted owls [NSOsl." See, Subsection 318(i); 

12 Robertson, v. Seattle Audubon Soe'y, 503 U.S. 429, 433 (1992) '. 

13 Subsection 31B(k) provided that timber sales offered to meet the 

14 target requirements of subsection (a) would continue lito be 

15 subject to the terms and conditions of" ~:lection 31B for the 

16 duration of the contracts. "All other provisions of ,this section 

17 shall remain in effect until September 30, 1990." Subsection 

18 318(k). Accordingly, Section 318 expired at the end of fiscal 

19 year 1990. See Robertson, 503 U.S. at 433. Section 318 was the 

20 subject of extensive litigation, with the Supreme Court 

21 ultimately affirming the constitutionality of the law against 

22 plaintiffs' 6laims that it violated the separation of powers 

23 doctrine. Robertson, supra, 503 U.S. 42:1 (1992). 

24 Timber sales totalling approximately 4.3 billion board feet 

25 were configured according to the specific ecological criteria and 

26 procedures established by Section 318(b) and offered through the 

27 
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1 auction process by the Forest Service and the Bureau of Land 

2 Management. cite 8/22 interpretation Al?proximately 4 billion 

3 feet of these sales were awarded to the high bidders. Many 

4 auctioned section 318 sales, however, did not go forward as a 

5 result of concerns about significant impacts to species listed 

6 under the Endangered Species Act (ESA), l:lS the following history 

7 discloses. 

8 In June 1990, after enactment of S4~ction 318, the United 

9 States Fish and Wildlife Service (FWS) listed the northern 

10 spotted owl as a threatened species unde:r the ESA. See 55 Fed. 

11 Reg. 26189 (June 26, 1990). Because of 1:he listing of the NSO as 

12 threatened species, a number of Forest Service section 318 sales 

13 were "modified, eliminated or held in abeyance." See Gifford 

14 Pinchot, 742 F.Supp. at 1080. 

15 On September 28, 1992, the FWS listE~d the marbled murrelet 

16 as a threatened species. 57 Fed. Reg. 45328 (Oct. 1, 1992). As 

17 a result of the listing, the Forest Service reinitiated 

18 consultation with the FWS under ESA § 7(a) (2), 16 U.S.C. § 

19 1536 (a) (2), regarding the effects on murJ::-e1ets of continuing to 

20 harvest section 318 sales that had already been awarded. In June 

21 1995, the FWS subsequently concluded that: further logging of a 

22 number of the Forest Service section 318 sales would likely 

23 jeopardize the continued existence of ,thE! marbled murrelet. As a 

24 result, these section 318 sales were suspended pending further 

25 survey work.· [Documentation] 

26 

27 
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1 The BLM experienced similar delays in completing the 

2 contracting process for its section 318 nales. The successive 

3 listing of proposed spotted owl critical habitat and the listing 

4 of the marbled murrelet delayed finalization of several sales. 

5 See Lone Rock Timber Co. v. United StateB Dept. of Interior, 842 

6 F. Supp. 433 (D. Or. 1994). 

7 The contracting process was further delayed by"litigation. 

8 After it was determined, in development of the Forest Plan, that 

9 sales could go forward as modified in conformity with the FWS's 

10 biological opinion, timber companies brought suit in the Federal 

11 Claims Court to prevent BLM from awardin~J the modified sales. 

12 The Claims Court issued a declaratory judgment that the award 

13 letter for the modified contract was null and void because the 

14 agency lacked authority to negotiate a sale of the particular 

15 quantity of timber outside the competiti"e bidding process. ~ 

16 Croman Corp. v. United States, No. 94-4BC (Ct. Cl. Aug. 16, 

17 1994). As a consequence, the BLM withdrE~w all of the outstanding 

18 award letters and was in the process of negotiating with the high 

19 bidders on the unawarded contracts when t:he· Congress introduced 

20 the legislation described below. 2 

21 B. THE 1995 RESCISSIONS ACT 

22 

23 

24 

25 

26 

27 

28 

!/UU~ 

2 Another timber company brought suit in the U.S. 
District Court of Oregon seeking a declaratory judgment and 
injunction requiring the BLM to reinitiat.e consultation on a 
section 318 timber sale in light of information in the Forest 
Plan. Action in this litigation was stayed because of the 
pendency of the subject legislation. Qsu~ D.R. Johnson Lumber Co. 
v. Zielinski, No. 94-6371-TC (D.Or.). 

6 
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1 The Rescissions Act o~ 1995 (the Act.) was signed. into law by 

2 President clinton on July 27, 1995. Se~ Pub. L. 104-19 §2001 

3 (1995). The' Act essentially contains three primary parts. 

4 Subsection 2001 (b) describes procedures f:or proceeding with 

5 salvage timber sales. Subsection 2001(d) directs the expedited' 

6 implementation of the Pacific Northwest E~orest Plan. Both 

7 subsections (b) and (d) provide for expedited judicial review, 

8 borrowing extensively from Section 318 aSI a model for design of 

9 the expedited procedure. Compare subsect:ions 2001 (f) (1) -

10 (7) (providing for expedited judicial review and prohibiting 

11 restraining orders and injunctions) with subsections 318(g) (1) (-

12 (3) (setting forth procedures for expeditE~d judicial review and 

13 restrictions on injunctions) . 

14 Subsection 200l(k) seeks to resolve continuing delays in the 

15 release of the remaining section 318 salE~s. It reads as follows: 

16 (k) AWARD AND RELEASE OF PREVIOUSLY OFFERED AND 
UNAWARDED TIMBER SAl;JE CONTRACTS. - .. - - -

17 ( 1 ) AWARD AND RELEASE REQUIRED. - - - - -
Notwithstanding any other provision of law, 

18 within 45 days after the date ()f the 
enactment of this Act, the SecJ~etary 

19 concerned shall act to award, ]~elease, and 
permit to be completed in fiscal years 1995 

20 and 1996, with no change in originally 
advertised terms, volumes, and bid prices, 

21 all timber sale contracts offe:red or awarded 
before that date in any unit o:E the National 

22 Forest system or district of the Bureau of 
Land Management subject to geo1:ion 319 of 

23 Public Law 101-121 (103 Stat. '745). The 
return of the bid bond of the high bidder 

24 shall not alter the responsibility of the 
Secretary concerned to comply I~ith this 

25 paragraph. 
(2) THREATENED OR ENDANGl8RED BIRD SPECIES.-----

26 No sale unit shall be released or completed 
under this subsection if any t:hreatened or 

27 
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1 

2 

3 

4 

5 

6 

7 

8 1. 

endangered bird species is known to be 
nesting within the acreage that. is the 
subject of the sale unit. 

(3) ALTERNATIVE OFFER IN CASE OF DELAY.----­
If for any reason a sale cannot: be released 
and completed under the terms Clf this 
subsection within 45 days after the date of 
the enactment of this Act, the Secretary 
concerned shall provide the purchaser an 
equal volume of timber, of like~ kind and 
value, which shall be subject t:o the terms of 
the original contract and shall not count 
against current allowable sale quantities. 

The Land Management Agencies' Interpretations 

9 On August 22, 1995, the land management agencies issued 

10 their interpretation of the scope of subf3ection 2001 (k) (1) , 

11 explaining that the provision applies to the release of a set of 

12 sales that had been offered pursuant to section 318 of the Fiscal 

13 Year 1990 Interior and Related Agencies l~ppropriations Act, but 

14 which had not proceeded. See August 22, 1995 Memorandum to Jack 

15 Ward Thomas, Chief of the Forest Service and Elaine Zielinski, 

16 Oregon State Director of BLM, from James R. Lyons, Under 

17 Secretary of Agriculture, Natural Resourl::es and Environment and 

18 Mike Dombeck, Director of the BLM, attached as Ex. 

19 On August 23, 1995, the land management agencies issued 

20 direction regarding implementation of subsection 2001(k) (2) for 

21 sales with murrelet habitat. In the August 23 Memorandum, the 

22 land management agencies explained that ·the survey data collected 

23 pursuant to the Pacific Seabird Protocol and the Protocol 

24 criteria were the best available scientific information upon 

25 which to base a determination of whether murrelets were known to 

26 be nesting in a sale unit. See August 23, 1995 Memorandum to 

27 
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1 Jack Ward Thomas, Chief of the Forest Service and Elaine 

2 Zielinski, oregon State Director of BLM, from James R. Lyons, 

3 Under Secretary of Agriculture, Natural Ei:esources and Environment 

4 and Mike Dombeck, Acting Director of the BLM, attached as Ex. 

5 Following this direction, the land management agencies 

6 conferred with the Fish and Wildlife Service to review survey 

7 data and verify their documentation, and after conducting this 

8 review, issued their respective determincLtions that approximately 

9 of section 318 sales were prohibited from release under 

10 subsection 2001{k} (2). 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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2. Litigation Over Section 2001 In The United 
States District Court At Eugene!. Oregon 

a. Subsection 2001{k) (1) Claims 

On August 8, 1995, Northwest Forest Resources Council (NFRC) 

filed a comp~aint seeking mandamus and a permanent injunction to 

compel the Secretaries to award and releclse by September 10, 

1995, "all timber sales offered prior to the date of enactment 

[of the Act] in all national forests in Oregon and Washington and 

Bureau of Land Management (IIBLM") districts in western Oregon. II 

~ Northwest Forest Resource Council y. Glickman, Civil Action 

No. 95-6244-HO, Complaint at 1 1, attached hereto as Ex. 

At the core of NFRC's complaint is :Lts interpretation of 

subsection 2001 (k) (1) which would requir~~ the secretaries to 

interpret the term "subject to section 3:L8" in the subsection to 

include all timber sales offered in the larger geographical area 

defined by section 318 (a), without the t~=mporal limitation 

imposed by section 318{k) or the more limited geographical area 

9 
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1 imposed by Section 318(b) " This interpretation would encompass 

2 sales not previously offered under the p:r:·ovisions of Section 318" 

3 The federal defendants opposed NFRC'S challenge to 

4 subsection 200i(k} (1) on the ground that plain language of the 

5 statute, its legislative history, and the: principle of deference 

6 to agency interpretation required that the subsection only 

7 applied to a the discrete set of sales pl."epared and offered in 

8 the 13 northern spotted owl forests pursuant to the ecological 

9 criteria and procedures specified in section 318 during the 

10 period it was in effect, fiscal year 199(1. See Memorandum in 

11 Support of Motion of Appellants, Dan Glickman, et al., for Stay 

12 pending Appeal, Northwest Forest ResourcE~ Council v. Dan Glickman 

13 and Bruce Babbitt, Ninth Circuit No. 95.. , attached as 

14 Exhibit 

15 In an order dated September 13, 199!) (attached as Ex. ___ ) 

16 the district court adopted in full the illterpretation offered by 

17 NFRC, holding held that Section 2001 (k) (:L) applies to timber 

18 sales previously offered or awarded in a:ll national forests in 

19 Washington and Oregon and BLM districts :in western Oregon up to 

20 July 27, 1995. The order did not take the form of an injunction 

21 against the agencies directing them to a'tlard the sales, but 

22 simply granted NFRC's motion for summary judgment on this 

23 issue ( NFRC's "first motion for summary judgment ll
) " 

24 b. Subsection 2001(k) (2) Claims 

25 NFRC subsequently amended its complaint to challenge the 

26 agencies' interpretation at subsection 2001(k} (2), as set forth 

27 
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1 in the August 23, 1995 memorandum. This provision prohibits the 

2 release of timber sales otherwise subject to subsection 

3 2001(k) (1) where threatened or endangered. bird species are known 

4 to be nesting. NFRC argues in its seconOl motion for summary 

5 judgement that the agencies have not applied the correct standard 

6 for making "nesting determinations" for marbled murrelet under 

7 the statute. 3 

8 The federal defendants opposed NFRC's challenge to the 

9 agencies' interpretation of subsection 2Ct01(k) (2) on the ground 

10 that the subsection prohibits the releasE: of sales where survey 

11 data collected under the Pacific Seabird Group protocol shows 

12 that murrelets are utilizing a stand for nesting and breeding. 

13 The federal defendants and defendant:s-intervenors, the 

14 Oregon Natural Resource Council, ~~, have moved to transfer 

15 the claims relating to subsection 2001(k) (2) tp Judge Rothstein 

16 in the Western District of Washington. 4 In the interests of 

17 expediting resolution of the matter, the parties submitted briefs 

18 on the subsection 2001(k) (2) issue while the motions to transfer 

19 the action were pending. The transfer motions and the cross-

20 motions for summary ju~gment on this issue currently are 

21 scheduled to be heard by Judge Hogan on November 7, 1995. 

22 

23 

24 

25 

26 

27 

28 

ClO~ 

3 On August 28, 1995, Scott Timb4:!r Company filed a 
separate action challenging the agencies' interpretation under 
sUbsection 2001(k) (2), which was assigned to Judge Hogan. ~ 
Scott Timber co. v. Glickman, Civil no. 95-6267-HO. The case, 
which raised claims similar to NFRC's third and fourth claims for 
relief "in its amended complaint, was con:30lidated with the NFRC 
case. 

Description of the action before Judge Rothstein. 

11 
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2 

:3 

4 

5 

6 

7 

8 

9 

10 

11 

~2 

13 

14 

15 

16 

17 

18 

19 

20 

c. Additional Claims for Immediate Release 
of 24 Remaining Section 318 Sales 

In addition to filing its first and second motions for 

summary judgment addressing the subsecticln 200~ (k) (1) geographic 

scope issue and the subsection 2001(k) (2) nesting determination~ 

for the marbled murrelet issue, NFRC also filed a third motion 

for summary judgment seeking to compel the .release of a set of 24 

Forest Service section 318 sales that had not been released 

within the 45 days directed by subsection 2001(k} (~). This set 

of sales had been undergoing further review to address issues 

unique to the particular sales. Six of t:he sales are those sales 

that before this Court pursuant to plaintiff's Motion to Clarify: 

Cowboy, Nita, South Nita, Garden, First and Last. 

In response to NFRC's third motion 1:or summary judgment, the 

Forest Service explained that it has actE~d to award or release 

the 24 remaining section 318 sales where possible. However, with 

respect to sales which had been enjoined in other litigation or 

which although not enjoined, had been challenged in other 

litigation, the Forest Service took the position that it could 

not unilaterally release such sales. 

As to the ... subject sales that were enjoined, the 
21 Forest Service has determined that 1:he sales are 

subject to outstanding injunctions and cannot be 
22 released by the Forest Service. Before these ... 

enj oined sales could proceed, a COUl::'t would have to 
23 determine that the sales fall within the scope of 

section 2001(k) and therefore should. be released from 
24 the injunction. That determination has not been made. 

Similarly, as to the ... sales that had been subject to 
25 dismissals, the Forest Service has determined that such 

sales cannot be released without, at a minimum, 
26 alerting the interested parties and relevant court of 

the potential applicability of section 2001(k). 
27 
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2 

3 

4 

5 

6 

7 

8 

9 

See Defendants' opposition to Plaintiff's Third Motion for 

Summary Judgment and in Support of Cross-Motion for Summary 

Judgment at _._. 

On October 16, 1995, the Forest Service provided the notice 

referred to above. See Notice of Intent, to Release attached 

Notice to parties dat;ed October 16, 1995, hereto as Ex. -' 
attached hereto as Ex. 5 

d. The District Court's Entry of Injunction 
and Defendants' Emergency Motion for Stay 

10 On Septembe~ 21, 1995, NFRCfiled a motion for contempt, 

11 seeking to impose sanctions against JamefJ Lyons, Undersecretary 

12 of Agriculture who oversees the Forest Service, and Thomas 

13 Tuchmann, Director of the U.S. office of Forestry and Economic 

14 Development. NFRC claimed that the failure to release 

15 immediately sales "in all national forests in Oregon 'and 

16 Washington and all Bureau of Land Management (BLW') districts in 

17 Western Oregon" amounted to contempt of t:he district court's 

18 September 13 summary judgment order. In the alternative, NFRC 

19 requested that court amend its order by 13pecifically granting a 

20 "permanent injunction compelling Secretary Glickman and Secretary 

21 Babbitt nto immediately award, release, a.nd permit to be 

22 completed in fiscal years 1995 and 1996 all timber sale 

23 

24 

25 

26 

27 

28 

9l0~ 

5 These notices·also were filed '~ith the NFRC v. Glickman 
court. See Notice of Filing dated October 16, 1995, attached 
hereto as Ex. In addition to the ]?irst and Last timber 
sales wh~ch had been the subject of prior litigation in this 
Court but where the merits had not been :reached, the Forest 
Service.gave similar notices regarding two sales subject to prior 
litigation in the District of Oregon. 
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1 contracts offered or awarded prior to July 27, 1995 in any 

2 national forest in Oregon and Washington or BLM district in 

3 western Oregon .. " 

4 The government filed its response on October 6, 1995. In 

5 addition to a defense on the merits of the contempt motion, the 

6 response indicated to the court that the government, because of 

7 its desire to obtain an appealable order, would not object to the 

8 entry of an injunction. At a hearing held on October 17, 1995, 

9 the district court denied the motion for contempt, and entered an 

10 order granting a permanent injunction. 'J~he injunction "compelled 

11 and directed" the Secretaries, "to award, release and permit to 

12 be completed in fiscal years 1995 and 19~~6, with no change in 

13 originally advertised terms, volumes, anci bid prices, all timber 

14 sale contracts offered or awarded between October 1, 1990 and 

15 July 27, 1995, in any national forest in Oregon and Washington or 

16 BLM district in western Oregon, except fc,r sale units in which a 

17 threatened or endangered bird species is known to be nesting." 

18 October 17, 1995 Injunction attached heret.o as Ex. The 

19 court then denied from the bench the Secretaries' oral request 

20 for a stay pending appeal. 

21 On October 18, 1995, the defendants filed a Notice of Appeal 

22 of the October 17, 1995 Order with the d:istrict court. On 

23 October 19, 1995, defendants filed an EffiI~rgency Motion Under Rule 

24 27-3 with the Ninth Circuit seeking a st.:lY of the injunction 

25 pending appeal. On October 24, 1995, [i:nsert re.ninth circuit 

26 ruling on tuesday] . 

27 
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1 c. THE SALES SUBJECT OF THIS MOTION AND LITIGATION CQNCERNING 
THEM 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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In 1989 plaintiffs' Seattle Audubon Society ~ ~ ("SAS") 

filed a complaint for declaratory and in:lunctive relief alleging 

that the Forest Service's adoption of. the~ 1988 ROD and FSEIS for 

an Amendment to the Pacific Northwest Re9ional Guide ("Spotted 

Owl Guidelines ll ) violated the National Environmental Policy Act, 

42 U.S.C. §§ 4321 et .§.ruL.., the National li'orest Management Act, 16 

U.S.c. §§ 1600 ~~, and the Migrato~, Bird Treaty Act, 16 

U.S.C. §§ 703 et ~ in failing to provide for the long-term 

viability of the Northern Spotted Owl. ~?ee Complaint (2/8/89) 

(Dkt# 1). Plaintiffs' further sought a preliminary injunction 

pending a hearing on the merits, and on Harch 24, 1989 this Court 

preliminarily enjoined certain planned timber sales. See Order 

(3/24/89) (Dkt # 97) . 

Then, in October 1989, Congress enac::ted Section 318 of the 

Department of the Interior and Related Al~propriations Act for 

Fiscal Year 1990, Pub. L. No. 101-121, 11)3 Stat 701, 745-750 

(1989), establishing the procedures and criteria for Fiscal Year 

1990 timber sales outlined above, and declaring timber sales 

released under the 1988 ROD and FSEIS as valid for purposes of 

meeting the statutory requirements alleg l3d to be violated in the 

Plaintiffs' 1989 complaint. 

Among the timber salep offered by the Forest Service 

pursuant to Section 318 were the Cowboy, Nita, South Nita, First 

and Last on the Umpqua National Forest, .and the Garden timber 

sale on the Siskiyou National Forest. All of these sales were 
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1 auctioned on various dates in 1990, and the high .bidders 

2 identified. For the Umpqua sales, Scott Timber Company was 

3 identified as the high bidder; Medford Corp. was identified as 

4 high bidder on the Garden sale. See Decla.ration of Wells Burgess 

5 attached as Exhibit 

6 In response to the enactment of Section 318, defendants 

7 moved to vacate the preliminary injunctic.n, and it was so granted 

8 in November of 1989. See Order (11/6/89) (Dkt. # 277), ~ 

9 generally Seattle Audubon Society v. RobE~rtson, 914 F. 2d 1311. . 

10 (9th Cir. 1990), subsequent history. 

11 In March of 1990, while litigation was ongoing in the Ninth 

12 Circuit as to the constitutionality of Section 31.8, plaintiffs' 

13 amended their complaint to add, inte~ ~~, claims under Section 

14 318. The amended complaint sought an in:iunction against all 

15 sales that were not in compliance with SE~ction 318 and 

16 specifically alleged violations of subsection 318(b) that sets 

17 forth the Forest Service's duties to minimize fragmentation of 

18 the most ecologically significant old-growth forests (IIESOG") 

19 when possible within the parameters of Sl~ction 318. See First 

20 Amended Complaint (3/30/90) (Dkt# 337) . 

21 In April 1990, plaintiffs' filed thla first challenge to the 

22 six sales at issue in this Motion to Clarify and Enforce 

23 Judgment. The motion for summary judgme:nt and a permanent 

24 injunction as to the Cowboy Timber Sale located on the Umpqua 

25 National Forest alleged that the Forest Service failed to comply 

26 with the fragmentation requirements of S·ection 318 (b) (2) . 

27 

28 16 

!/lO~ UHNH !/1::£0 S6/S6/0l 



1 Challenges to the Nita, South Nita, First and Last sales also 

2 located on the Umpqua National Forest, an.d the Garden timber sale 

3 located on the Siskiyou National Forest, were brought on similar 

4 grounds .. 6 The result of these actions were four injunctions 

5 prohibiting the Forest Service from adve:r:-tising, offering, 

6 awarding or operating the Cowboy, Nita, South Nita and Garden 

7 timber sales lIuntil such time as the agency shows that a non-

8 ESOG-fragmenting sale . . . cannot be substituted feasibly and 

9 consistently with existing management plans. 1I Order on Cross 

10 Motions for Summary Judgment re Cowboy Timber Sale at 30; Order 

11 re Nita and South Nita Timber Sales at 7;- See Order re Garden 

12 Timber Sale. Prior to a ruling on the First and Last timber 

13 sale, the Forest Service rejected all bicis on those sales and 

14 informed the apparent high bidder of its intention not to reoffer 

15 the sales as part of the fiscal year 1990 timber sale program. 

16 ~ Defendants' Memorandum in Response tC) SAS' Motion for Summary 

17 Judgment and Permanent Injunction in Re ]~ast Timber Sale 

18 (10/3/90) (Dkt. #638), Exhibit A to Declaration of Allan Brock; 

19 Defendants' Memorandum in Response to sru;' Motion for Summary 

20 Judgment and Permanent Injunction in Re l~irst Timber Sale 

21 (10/3/90) (Dkt. #670), Exhibit A to Declaration of Allan Brock. 

22 Consequently, the actions against the First and Last timber sales 

23 were stricken as moot. Minute Order (10/16/90) (Dkt# 675). 

24 

2S 

26 

27 

28 

6l0~ 

6 In fact, each subsequent motio:n referenced the Motion 
for Summary Judgment and Permanent Injunction in re the Cowboy 
Timber Sale. See ~ Memorandum in Support of SAS' Motion for 
Summary Judgment and Permanent Injunction in Re the Garden Timber 
Sale at 9 (9/4/90) (Dkt# 504). 
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1 In the pendency of this Court's rulings relating to the six 

2 sales at issue here, the Forest Service u.ndertook to manage 

3 suitable spotted owl habitat through inte~rim guidelines pending 

4 completion of a new ROO and BIS that would consider the new and 

5 continually growing body of information I"elating to the northern 

6 spotted owl. A notice was published in t~he Federal Register 

7 vacating the 1988 ROD as it relates to the management of suitable 

8 spotted owl habitat .in the Pacific Northwest and mandating that 

9 management be undertaken not incOnsistent: with a report completed 

10 in 1990 by the Interagency Steering committee (tllscn) entitled A 

11 Conservation Strategy for the Northern Spotted Owl. See 55 Fed. 

12 Reg. 40413 (10/3/90). 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Thus, plaintiffs amended their complaint a second time to 

include allegations as to this interim a(~tion claiming that the 

Forest Service had violated NEPA, NFMA, IJlBTA and the 

fragmentation provision of Section 318 i]~ failing to provide 

adequate standards and guidelines for tht3 management of suitable 

spotted owl habitat. Second Amended Co~?laint (10/22/90) (nkt. # 

731) . Plaintiffs' also renewed their motion for summary 

judgment and a permanent injunction as to Garden, Nita, South 

Nita, First and Last timber sales alleging violations of NEPA, 

NFMA, MBTA and the APA. See SAS' Supplemental Motion for Summary 

Judgment and Permanent Injunction in re the Garden, Nita, South 

Nita, First and Last Timber Sales (9/27/90) (Dkt # 595). 

Prior to issuing the May 23, 1991 Memorandum Decision and 

Injunction compelling the Forest Service to complete and adopt 
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1 revised standards and guidelines for mana.gement of spotted owl 

2 habitat, this Court denied plaintiffs' renewed motion as to the 

3 five sales indicating that "nothing in the record suggests the 

4 Forest Service plans to go forward with t.hese sales." order on 

5 Motions for Summary Judgment and for DisITLissal (3/7/91) (Dkt. 

6 #824); ~ also Seattle Audubon Soc'y v. Evans, 771 F. Supp. 

7 1081 (W.O. Wash. i991). 

8 This phase of the litigation relating to the management of 

9 northern spotted owl habitat concluded irl April 1992 with the 

10 entry of a Final Judgment dismissing all claims as to the 1988 

11 ROD and plaintiffs' NEPA claims as moot, granting summary 

12 judgment in favor of plaintiffs' NFMA claims and granting summary 

13 judgment for defendants' MBTA claims. SE~e Judgment (4/9/92) (Okt. 

14 #1022). 

15 ARGUMENT 

16 1. 20Ql(K) DOES NOT ENCOMPASS SALES FOlfflD NOT TO BE IN 
COMPLIANCE WITH THE PROCEDURES AND ECOLOGICAL CRITERIA OF 
SECTION 318. 17 

18 In the context of plaintiffs' motion7 , the meaning of 

19 "subject to section 318" is clear. As an initial matter, common 

20 sense dictates that a description of timber sales "subject to 

21 

22 

23 

24 

25 

26 

27 

28 

7 Federal defendants do not intend to raise before this 
Court the issues raised in NFRC v. GlicklWin now on appeal to the 
Ninth Circuit. cite to A1's papers Federal defendants recognize 
that in the event that the Ninth Circuit were to affirm Judge 
Hogan's interpretation, these sales would be required to be 
released from the injunction, since it could not then reasonably 
be argued that "subject to section 318" :imposed any of Section 
318's substantive requirements on the sales. That fact may 
counsel the Court to stay its ruling on ·this issue until the 
Ninth Circuit rules on the Government's ;~ppeal from Judge Hogan's 
ruling. 
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1 section 318" would exclude those sales found by a court not to / 

2 have complied with the very criteria and procedures established 

3 by section 318 for the form of those sales. See Church of 

4 Scientology v, U.S. Dept. of Justice, 612 F.2d 417, 421 (9th Cir. 

5 1979) ( II [I] n the vast majority of its le:gislation Congress does 

6 mean what it says and thus the statutory language is normally the 

7 best evidence of congressional intent, .. The matter is so clear 

8 that resort to definition should be unnecessary, but if it were, 

9 the definition clearly supports this conc!lusion. "Subject" is 

10 defined as "likely to be conditioned, aff:ected, or modified in 

11 some indicated way: having a contingent l~elation to something and 

12 usu[ally] dependent on such relation for final form, validity, or 

13 significance. .. " Webster's Third New International 

14 Dictionary, 2275. 8 The fiscal year 1989 and 1990 sales depend 

15 on section 31B in the most basic sense to define their very form 

16 and validity. Furthermore, resort to Section 318, the model for 

17 much of 2001, reinforces this conclusion" for the use of the 

18 phrase "subject to" in section 318 clearly connotes a sense that 

19 the substantive requirements of the statute are key. Subsection 

20 318(k) provided that timber sales offered to meet the target 

21 requirements of subsection (a) would continue "to be subject to 

22 the terms and conditions of" section 318 for the duration of the 

23 contracts. 

24 

25 

26 

27 

28 

8 Black's defines lIsubject toll a,s "liable, subordinate, 
subservient, inferior, obedient to; governed or affected by; .. 

" Black's Law Dictionary, 1594 (4th edt 1966). 
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1 This interpretation is consistent with, and gives meaning 

2 to, the overall purpose of the statute. An analysis of section 

3 2001 as a whole reveals that Congress intended to reach an 

4 accommodation between expediting the release of timber while 

5 acknowledging the overall forest planning' strategies regarding 

6 the old-growth forests of the Pacific NOJ:'thwest that have taken 

7 years to develop and put into place. 9 Subsection 2001 (d) 

8 expressly directs expedited implementation of the Pacific 

9 Northwest Forest Plan. ~ Subsection 2Ct01(d). The Forest Plan 

10 consists of extensive standards and guidelines and land 

11 allocations that comprise a comprehensivE~ ecosystem management 

12 strategy, designed to accommodate the neE~d for sustained·yield of 

13 timber and protection of forest resources .10 Section 318 sales 

14 were considered in development of the FOJ:-est plan, which 

15 authorized their release in modified forr~. cite ROD 

16 For 318 sales, Congress has overridden tllis provision of the 

17 Record of Decision for the Forest Plan b~r directing that the 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

9 For example, in connection with salvage sales, while 
the Act provides an expedited procedure :Eor proceeding with such 
sales, at the same time, the Act expressly authorizes the 
Secretary to consider the environmental effects of any salvage 
timber sale, the effects on threatened o:r endangered species, and 
consistency with any management plans standards and guidelines, 
including those set forth in the Forest Plan. ~ Subsection 
2001(c) i see also 141 Congo Rec. S 4881. 

1.0 ROD at 3-4 (Ex. B). The two p:t'imary categories of land 
allocations in the Forest Plan include (1) IIReserve Areas ll within 
which possible timber sales and related 9round-disturbing 
activities are severely limited or prohibited and (2) remaining 
unreserved areas designated as Matrix, in which programmed timber 
harvest may go forward subj ect to restri·ctions intended to 
preserve conservation objectives. ROD a't 6-11. 
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1 sales be released according to their origoinal terms and 

2 conditions. 2001(k) (1). To hold that Congress intended also to 

3 release 318 sales which were found to hav"e violated those 

4 provisions of section 318 designed to protect the old growth 

5 forest, would attribute to Congress a purpose to allow sales to 

6 go forward in this sensitive and critical area which were not 

7 authorized by any land management plan, cmd in particular, the 

8 land management planning provisions of sElction 318 which they 

9 themselves had drafted. 

10 This Court must also be guided in it:s interpretation of 

11 Section 2001(k) by Congress's intentions regarding judicial 

12 review of the sales subject to its prescl~iptions. The phrase 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

"notwithstanding any other provision of :Law" intends to preclude 

judicial review under the environmental laws. cite 

The Ninth Circuit recently eXplicitly held that exemptioI)s from 

the Endangered Species Act, 16 U.S.C. §§ 1531 ~~, and the 

National Environmental Policy Act, 42 U.S.C. §§ 4321 ~ ~, 

must be strictly construed. Mount Graham Coalition v. Thomas, 53 

F.3.d 970, 975 (9th Cir. 1995). In rulin~:J on a legislative 

exemption from the ESA and NEPA, the Nin1:h Circuit held that 

"[t]o extend an exemption to other than 1chose plainly and 

unmistakably within its terms and spirit is to abuse the 

interpretative process. II l.d...... (quoting A.H. Phillips, Inc. v. 

Walling, 324 U~S. 490, 493 (1945». 

To the extent necessary to aid the Court in its 

interpretation, resort to legislative history confirms that 
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1 Congress did not intend to compel the release of sales which had 

2 avoided the critical ecological criteria of Section 318. 

3 Analysis of the legislative history confirms that congress 

4 enacted subsection 2001(k) to require the Forest Service and BLM 

5 to address the continuing delay in the completion of section 318 

6 timber sales, either through award or th:t'ough provision of 

7 replacement timber. Section 2001 of Public Law 104-19 was 

8 originally introduced as Section 307 of f.[.R. 1159, a bipartisan 

9 effort known as the Taylor-Dicks Amendment, and what became 

10 subsection 2001.(k) originally contained cmly the language of 

11 paragraph 2001.(k) (1) with 30 days providE~d for compliance. H.R. 

12 1159, § 307(i). The description of subsection 307(i) in the 

13 Report of the House Appropriations Commit:tee makes clear that 

14 subsection 307(i) was intended "to releane a group of sales that 

15 have been already sold under the provisions of section 318. 

16 The harvest of these sales was assumed under the President's 

17 Pacific Northwest Forest Plan . " :L04 H. Rept. 71.. 

18 What is equally significant for the purposes of this motion is 

19 that the legislative history strongly sUSJgests that Congress 

20 believed that it could authorize the reh~ase of these sales "not 

21 withstanding any other provision of law" because the sales had 

22 met the ecological reguirements of section 318. As 

23 Representative Taylor, one of the sponsors of the legislation, 

24 stated after the President announced that he would veto the 

25 original version of the rescissions bill: 

26 For instance, the section 318 timber, it is in 
Washington and Oregon, this area has already met all 

27 

28 23 
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1 the environmental requirements. This is green timber 
but it has not yet been released. It has been waiting 

2 since 1990, over 5 years. And this meets all the 
environmental requirements, and it m.eets, it has 

3 already been approved to move, but it has been held up 
for over 5 years while people in washington and Oregon 

4 are without jobs. 

5 141 Cong. Rec. H 5558. See also 141 Congr. Rec. H 5559. 

6 For the above reasons, it is clear t.hat this Court' s 

7 findings that the fouF enjoined sales dieL not meet the 

8 requirements of the statute compels a cor.Lclusion that they are 

9 not comprehended within 2001(k). 

10 II. THE COURT SHOULD CONSIDER THE ABOVE ARGUMENTS IN RULING UPON 
THE POTENTIAL APPLICABILITY OF 2001(K) TO THE WITHDRAWN 

11 SALES. 

12 But for the fact that this Court did not reach the merits of 

13 the First and Last timber sales' compliance with 318, the above 

14 analysis is equally applicable to these nales as well. It is 

15 very clear that the First and Last sales.. which were also on the 
• 

16 Tiller Ranger District of the Umpqua National Forest, were 

17 withdrawn by reason of this Court's findings as to the other 318 

18 sales located on that District. These sales also have not had the 

19 benefit of the environmental review and planning according to the 

20 dictates of Congress's own plan for the release of Section 318 

21 sales. For that reason, defendants accede to the plaintiffs' 

22 motion with respect to these sales. 

23 * * * 
24 In making their motion, plaintiffs .advance certain other 

25 arguments to which the Government must speak. There is no basis 

26 for hoiding that 2001{k) violates the separation of powers 

27 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

doctrine in its application to these sales. The sales were 

clearly "offered" within the meaning of 2001(k). And while the 

matter is less clear, the Government does not believe that the 

circumstances of sales will support an argument that the offer 

was withdrawn to otherwise exclude the sa.les from the operation 

of 2001(k). 

III. 2001 (K) DOES NOT VIOLATE THE SEPARA'I'ION OF POWERS. 

Plaintiffs argue that interpreting 2:001 (k) to permit award 

of the six timber sales would violate the: doctrine of separation 

of. powers. They are mistaken. In all of the jurisprudence 

regarding the separation of powers there are only three types of 

legislation that require federal courts t:o exercise the judicial 

power in a manner that Article III forbids. Plaut v. Spendthrift 

Farm, Inc., 115 S.Ct. 1447, 1452-53 (199S). None of these types 

are present in this case. 

The first category of potentially unconstitutional 

legislation gives the Executive branch review of judicial 

decisions and is plainly not an issue wil:h respect to 2001 (k) . 

,Sgg Plaut at 1453. 

A second category of suspect legislation is that which 

attempts to direct the outcome of partic1.ll,ar litigation pending 

before the Courts at the time the legisla.tion is passed. The 

seminal case'on this issue is Robertson v. Seattle Audubon 

Society, 503 U.S. 429, 112 S.Ct. 1407 (1992). 

The legislation at issue in Robertson was Section 318 of the 

Department of Interior and Related Agencies Appropriations Act 

25 
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1 for Fiscal Year 1990. The reason for the Article III concerns 

2 discussed in Robertson was that 318 was drafted in response to 

3 litigation pending at that time, including two cases ( one then 

4 pending before this Court) specifically mentioned in the statute. 

S Robertson at 1410. The Article III legal issue was whether 318 

6 unconstitutionally directed the judiciary to reach specific 

7 results and make specific findings in the: mentioned pending 

8 cases. Robertson at 1412, 1413. After a careful examination of 

9 the operation of the statute, the Court determined that 318 did 

10 not violate Article III because even though the statute 

11 specifically identified two pending casesl by name and was 

12 obviously intended to resolve the concerns raised in those cases, 

13 it I1compelled changes" in the law underlying the lawsuits, but 

14 did not direct "findings or results unde]:- old law. II Robertson at 

15 1413. 

16 Recognizing that 2001(k) does not fit into either of the 

17 first two categories of Article III violcitions identified in 

18 Plaut, Plaintiffs attempt to argue that t:he statute belongs to 

19 the third category identified in the Pla,~ decision, claiming 

20 that 2001(k) retroactively commands this Court to open a final 

21 judgment. See Plaut, supra at That. is not the case. 

22 

23 

24 

25 

26 

27 

28 

First, retroactive legislation is "legislation that 

prescribes what the law was at an earlier time, when the act 

whose effect is controlled by the legisLEltion occurred. II Plaut at 

1456. Measured against this definition, §2001(k) is clearly 

prospective. See 2001(k), passim, and compare Plaut. 
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1 Second, even assuming that the statute was intended to 

2 accomplish this result, there is a serious question whether there 

3 is any IIfinal judgment" upon which the law could so operate. 

4 section 318 has expired by its terms. cite and see also, 

5 Plaintiffs' second amended complaint Plaintiffs' action under 

6 section 318 was dismissed as moot, and the final judgment in this 

7 action did not carry forward the earlier judgment and injunction 

8 of this Court. 

9 Recognizing the infirmity of their position, Plaintiffs 

10 state that Plaut applies because this Court had made a "judicial 

11 finding" that these sales IIwere no longer sales offered under or 

12 subject to 318. II This IIfindingll is a CrE!ature of plaintiffs' 

13 invention; this Court made no such finding. cite opinions 

14 IV. THE TIMBER SALES WERE OFFERED WITHIN THE MEANING OF SECTION 
2001(K} . 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Plaintiffs argue that because the sales were enjoined or 

withdrawn by the Forest Service, they were IIno longer a willing 

offeror ll and the sales would have to be J""eoffered under different 

terms and conditions. This misreads Section 2001(k). The 

statute only requires that the sales hav4~ been previously offered 

under Section 318. They were and a high bidder was identified. 

See attachment 1 to Declaration of Wells Burgess attached as 

Exhibit Were the sales to be subject to the 2001(k) { and we 

contend they are not for the reasons alleged above}, they would 

be awarded to those high bidders according to their original 

terms and conditions. See 2001(k) (l). No recfter is or would be 

necessary. Indeed, the statute expressly provides that the 
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1 return of the bid bond of the high bidder shall not alter the 

2 responsibility of the Secretary. 

3 Indeed the strictness of the statutory provisions makes a 

4 more compelling argument for holding that Congress did not intend 

5 sales which were not configured according to the terms of Section 

6 318 to be released pursuant to Section 200l(k). 

7 CONCLUSION 

8 For the reasons stated above, and on those grounds alone, 

9 the Court should rule that the Garden, Nita, South Nita and 

10 Cowboy sales are not within the terms of Section 2001{k) of the 

11 For the same reasons, the Court should resolve the issue of the 

12 potential applicability of Section 2001(k} to the First and Last 

13 timber sales by ruling that those sales ;:llso are not within the 

14 terms of Section 2001(k} . 

15 Dated this 24th day of October, 1995. 
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