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Peter Coppelman 

First and Last Timber Sales: 
Unenjoined Sales at t~6ue before Judge Dwyer 

We met at DOJ last week to discuss hew we should 
respond to Sierra Club's filing before Judge Dwyer as to six 
section 318 timber sales. At that time we reviewed lour of ~hmse 
sales which were under a court injunc~1o~, having been found to 
violate the sece10n 318 fragmentation requirement. We determined 
that as to eho$c sales we would 4gree with the Sierra Club'~ 
position and not seek to have the sales go forward. We also 
included two other sales (the ~irst and Last) in that category. 
However, those sales were never enjoined, but were withdrawn 
fo11owing the ent~ at other injunctions. 

Although we had discussed taking ~h@ s~m@ posi~ion On 
the First and Last sales as we were taking on the other four 
sales, I do no~ believe we can take that position. ,After 
r@viewing all the pleading$ to aate and the m~moraDdum of Jack 
ward Thomas on this issue, I believe the argument in favor of a 
continued injunction is foreclosed. 
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First, on September 27, 1995, Jack Ward Thomas sent a 
MemO~andum to the Regional Forester, Region S. This memo 
outlined the steps that should be tak@n to comply section 
2001(k). The regional Fo~ester was to~d'not to award chose 
timber sales that are currently enjoined by eourt order. For 
those sales not enjoined, however, Jack ward Thomas explained: 

Fo~ those sales listed on Table 3 
that are no~ currently enjoined 
[which include First ~nd Last] but 
are delayed as a result of other 
court actions, the Oepartment of 
Justice will begin the process of 
providing notification ~o th. 
relevant court and parties to the 

,J lit1gation of the applicabillty of 
section 2001(k) and the 
Administration'S proposal to 
proceed ~ith these sales upon 
resolution of Any outstanding 
issues. 

Memo, at 1, attached hereto. Second, in re~p~nse to pleadings 
filed before Judge Hogan, we have repeated this posi~ion, 
explaining that chose sales including First and Last .~ will 

I 

go forward following notioe to all the parties in the curren~ and 
previous li~igation_ 

Therefore, at this time and based upon these prior 
~tatement5, I ~ant to advise you ~hat we will continue-to argue 
tha~ an injunction should ~emain in place fo~ all previous1y 
enjoined sales. However, as to those that w&re naver enjoined, 
we have no choice but to indicate that we believe those sales 
should be a~lowed to go forward. Please call me it you have any 
questions. 

- 2 -
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u. S. DEPARTMENT OF JUSTICE 
ENVIRONMENT AND NATURAL RESOURCES DIVISION 

GENERAL LITIGATION SECT~ON 
601 PENNSYLVANIA AVENUE, N.W. 

WASHING~ON, D.C. 20004 

FAX NUMBER (202) ~05-0506 

CONFIRMAT~ON NUMBER (202) 305-0460 

PLEASE DELIVER TO: 

To: Dinah Bear 456-0753 
Lois Schiffer 514-0557 

Petar Coppelman 
Mike Gippert, 690-2730 

Jay McWhirter 
Tim Obst 

Elena Kagan 456-1647 

NUMBER OF PAGES: 

DATE: January 17, 1996 

FROM: Michelle Gilbert 

MESSAGE: Attached is a draft notice for filing before 
Judge Dwyer relating to the First and Last sales. Please let me 
know it you have any comments by 10:00 tomorrow morning, so I ~an 
get back to Scott Horngren and file ~hi8 with the Court. I will 
also file it pursuant to a notice of filing with Judge Hogan, to 
keep him apprised of our actions relating to these sales. 

141 001 
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THE HONORABLE WILLIAM L. DWYER 

IN TH~ UNITED STAT~9 DISTRICT COURT 
FOR THE WESTERN DISTRICT OF WASHINGTON 

AT SEATTLE 

SEATTLE AUDUBON SOCIETY, et al. , ) 

Plaintiffs, 

v. 

JACK WARD THOMAS, et al. 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
} 
) 
) 

Civ. No. CB9-160WD 

NOTICE OF FILING 
AND REQUEST POR 
STATUS CONFERENCE 

The United States Forest Service, through and by its 

counsel, hereby files the order issued by Judge Hogan of the 

United States District Court of the District of Oregon on January 

la, 1996 in Northwest Forest Resource Council V. Glickman, No. 

95-6244 (consolidated with Case Nos. 95-6267, 95-6384). pursuant 

to the January 10 Order, Judge Hogan declared that certain sales, 

including the First, Last, Cowboy, Nita and South Nita timber 

sales located on the Umpqua National Forest and the Garden sale 

located in the Siskiyou National Forest are subject to the 

requirement of Section 200l of the Rescissions Act of 1995. Pub. 

L. l04-19 (JUly 27, ~9~5). Judge Hogan' 5 January 10 Order 

enjoins the federal defendants to "immediately award/ release 

and permit to be completed all sales subject to section 

2001(k) (1) as declared in this order. However, with respect to 

NOTICE OF INTENT TO RELEASE 
28 FIRST AND LAST TIMBER SALBS - ~ 

!41 002 
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1 offered sales subject to a preceding injunction issued by another 

2 court, this order shall operate only ~s declaratory judgment 

3 under Federal Rule of Civil Procedure 57 and 28 U.S.C. § 2201. 

4 Plaintiffs may seek relief in the court that issued the preceding 

5 injunction or in this court subsequent to the issuing court's 

6 modification or vacation of the preceding injunction." 

7 The above-mentioned sales were previously the sUbject of 

8 litigation in the above-captioned action. The Pi~st and La$t 

9 sales were the subject of dismissals based on the Forest 

10 Service's decision to withdraw the sales.~ The Cowboy, Nita, 

11 South Nita and Garden sal~s were enjoined for violations of 

12 Section 318 of the Department of the Interior and Related 

13 Agencies Appropriations Act for Fiscal Year 1990. Pub. L. No. 

14 101-121 (103 Stat. 701) (1989). These six sales were more 

15 recently t~e subject of plaintiffs' October 3, 1995 motion to 

16 clarify and enforce judgment filed with this Court. 2 On 

17 November 3, 1995, this Court stayed plaintiff's motion to clarify 

1B and enforce judgment "pending further orders on the same or 

19 
1 In ~990, p1aintiffs Seattle Audubon Society et si. 

20 sought to halt the release of these two sales through separate 
motions for summary judgment and a permanent injunction. See 

21 Minute Order (October 16, 1990) (Dkt.# 675). In response to 
these motions, the Forest Service agreed to withdraw the First 

22 and Last Timber Sales- Upon notice of the Forest Service's 
action, this Court declared the motions for summary judgment and 

23 permanent injunction "stricken as moot." Id. 

24 2 On October 3, 1995, plaintiffs' Pilchuck Audubon 
society ~ ~ filed a Motion to Clarify and Enforce Judgment as 

2S to six sales, including the First and Last timber sales, that 
were enjOined or withdrawn from release as a ~esult of ear1ier 

26 litigation in this court. See Motion to Clarify and Enforce 
Judgment (10/3/95). 

27 
NOTICE OF INTENT TO RELEASE 

28 FIRST AND LAST TIMBER SALES - 2 
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1 related matters concerning section 2001(k) (1) in the District of 

2 Oregon. Any party may renote the motion on one week's notice, 

3 with responses to be due the day before the renoted hearing 

4 date." 

5 The First and Last timber sales were not enjoined by this 

6 Court and are now subject to Judge Hogan's injunction ordering 

7 their reledse. However, because these two sales were the subject 

8 of previous proceedings betore this Court, including the r~cent 

9 motion to clarify and enforce judgment filed by the plaintiffs in 

10 this action, the Forest Service believes that direction from this 

11 Court is necessary. Accordingly, the Forest Service seeks a 

12 status conference to clarify what action must be taken with these 

13 two sales.~ Pursuant to Local Rule LR 7(f), federal defsndants 

14 respectfully request to partiCipate in the status conference by 

15 telephone. The Forest Service notes that the four other sale~, 

16 Cowboy, Nita, South Nita, and Garden, are not subject to Judge 

17 Hogan's January 10 injunction.~ 

18 
3 In previous filings before Judge Hogan, federal 

19 defendants explained that in light of this Court's 6tay of 
plaintiffs' motion to clarify and enforce thi~ Court's prior 

20 orders, the First and Last sales should not be released unless 
Judge Hogan were to rule that the sales are covered by section 

21 2001(k) and ~ this Court were to contirm that the sales should 
be released upon consideration of Judge Hogan'S ruling. See 

22 Defendants' Response to NFRC's Two Motions Seeking Release of 1~ 
Sales Subject to Injunctions or Other Court Orders at page 9, 

23 note 7 (dated November 21, 1995). 

24 4 Federal defendants had argued before Judge Hogan that 
the~e four sales which had been enjoined for violations of 

25 Section 318 and were never cured to comply with the statute were 
void ab initio and accordingly not subject to Section 2001(k) (1). 

26 Judge Hogan rejected that argument and declared that these sales 
(continued ... ) 

27 
NOTICE OF INTENT TO RELEASE 

28 FIRST AND LAST TIMBER SALES - 3 
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1 Respectfully submitted this ____ day of January 1996. 
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3 
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21 
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24 

25 4( •.. continued) 

LOIS J. SCHIFFER 
Assistant Attorney General 

PETER D. CQPPELMAN 
Deputy Assistant Attorney General 

KATRINA C. PFLAUMER 
United States Attorney 

WELLS D. BURGESS 
MICHELLE L. GILBERT 
U.S. Department of Justice 
Environment and Natural Resources 

Division 
General Litigation Section 
P.O. Box 663 
Washington, D.C. 20044-0663 
(202) 272-6958 

Attorneys for Federal Defendants 

also were subject to Section 2001(k) (1). Judge Hogan did not 
26 enjoin award of these four sales in light of this Court's 

previous injunctions. 
27 

NOTICE OF INTENT TO RELEASE 
28 FIRST AND LAST TIMBER SALES - 4 
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u.s. DEPARTMENT OF JUSTXCE 
ENVIRONMENT AND NATURAL RESOURCES DIVISION 

GENERAL LITIGATION SEC~ION 
601 PENNSYLVANIA AVENUE, N.W. 

WASHINGTON, D.C. 20004 

FAX NUMBER (202) 272-6817, 6815, 5775 
CONFIRMATION NUMBER (202) 272-8056 

PLE~SE DELIVER TO: 

To: 
Dinah Bear 
Elena Kagan 

DATE: January 16, 1996 

FROM: Michelle L. Gilbert 

456-0753 
456-1647 

MESSAGE: Attached is the letter that we sent to Scott 
Horngren this evening. Also attached is one of our memorandum 
responding to NFRC's motion for release of 11 enjoined or 
withdrawn sales, as well as the briefing papsr that we circulated 
to the group before drafting the memo. Please call with any 
questions. 

!4J 001 
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Scott w. Horngr~n, Esq. 
Haglund & Kirtley 
One Main Place 
101 S.W. Main, Suite lBOO 
Portland, Oregon 97204 

ENRD GEN LIT , 
U.S. Depanment of Justice 

Environment and Natural Resources Division 

Wa"hinlfton. D. C. 20530 

January 16, 1996 

Facsimile Number: 503 225-1257 

Re: Northw~st For~st R~sourc~ Council v. Glickman 

Dear Mr. Horngren: 

We received today your letters of January 12, and January 
16, 1996, in which you raise questions about compliance with 
Judge Hogan's Order of January 10, 1996. As you may be aware, 
the federal government has been shut down due to a funding 
shortage from December 16 through January 5, 1996. Following 
that furlough situation, Washington, D.C. was hit with a winter 
blizzard, and these weather conditions closed the federal 
government for January 8-10 and 12. Thus, today represents our 
first day back in the office. 

You advise us in your letter that unless you hear from us by 
the close of business today regarding the First and Last timber 
sales you will file a motion of contempt based on the court's 
January 10, 1996 Order. As with all previous ord~rs, w@ take the 
Court's directions seriously. We are aware of the Court's ruling 
on First and Last and the importance of prompt compliance. 

We are also mindful, however, that these sales are also the 
subject of a motion for clarification and enforcement by the 
plaintiffs in SAS v. Thomas civ. No. 89-160(WD) before Judge 
Dwyer. On November 3rd, 1995, Judge Dwyer stayed that motion 
pending a ru~ing by Judge Hogan. Thus, we are in the proce~s of 
determining~hat filin~s are required before Judge Dwyer before 
releasing these saleB~ We will, of course, want to keep Judge 
Hogan apprised of our actions in connection with these sales 
before the District Court for the Western District of Washington. 

~002 
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We are committed to complying fully and promptly with Judge 
Hogan's Order. We will be contacting you by Thursday to discuss 
our next step. In the meanwhile, we certainly believe that any 
motion for contempt would be improper. 

Sincerely, 

BY'~~ 
Michelle Gilbert 
Ellen M. Athas 

~003 
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KRISTINE OLSON 
United states Attorney 
SSS SW Fifth Avenue 
Portland, OR 97204-2024 
(503) 727-1008 

LOIS J. SCHIFFER 
Assistant Attorney General 
MICHELLE L. GILBERT 
EDWARD A. BOLING 
JEAN WILLIA!15 
ELLEN 3. ROaLER. 
U.S. Department of Justice 
Environment and Natural Resources 
p.o. BOX 663 

Division 
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9 
Washington, D.C. 20044-0663 
Telephone: (202) 272-S339 -...,..!...~--- ... --. 

10 

11 

12 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

NORTHWEST FOREST RESOURCE COUNCIL, ) 
13 ) 

Plaintiff, ) 
14 ) civil No. 95-6244-HO 

(lead case) v. ) 
15 ) . civil No. 95-6267-HO 

(consolidated case) 
DEFENDANTS' RESPONSE 
TO NFRC'S TWO MOTIONS 
SEEKING RELEASE OF 11 
SALES SUBJECT TO 
INJUNCTIONS OR OTHER 
COURT ORDERS 

DAN GLICKMAN, is his oapaoity ) 
16 as Secretary of Agriculture: ) 

BRUCE ~ABBITT,in his capacity as ) 
17 secretary or Interior, ) 

) 
18 Defendants.) 

19 

20 

21 

22 

23 

24 

25 

26 

27 

--------------------~----------) 
INTRODUCTION 

Defendants hereby respond to NFRC's two motions saakinq the 

release under subsection 2001(k) (1) of 11 timber sales that haa 

been the subject of court injunotions or other ordQrs. 1 By a 

See NFRC's Motion for Leave to File Supplemental 
Memorandum; Motion ror FUrther C~arif1cation or Enforcement of 
Octobe~ 17 Injunction; supple~ental Memorandum in Support of 
Third Motion for Summary Judgment and in Support of Motion for 
Further Clarification or Enforcement of the Court's October 17 

DEFENDANTS' RESPONSE TO 
NFRC'S TWO MOTIONS SEEkING 
R~~~ASE OF 11 SALES 

·1-
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1 third motion for summary jUdgment, NFRC had sought the immediate 

2 release of 24 timber sales that had initially been Offered under 

3 Section 318 of the 1990 Appropriations Act, pub. L. 101-121. As 

4 explained in d~fendants' opposition to that motion, and as 

·5 further clarified in the Seventh Declaration of Jerry Hofer, 

6 attaohed as E~.A, 14 of those 24 sales were released for 

7 operation or award to the high bidder. z In addition, four sales 

a were withheld for kno~n to be nesting determinations. 3 The 

9 remaining six sales were the subject of a proceeding before Judge 

10 Owyer in the We5tern District of Washington and have not been 

11 released. It is these six sales, in addition to three sales 

12 offered more recently in 19~4, 199J and 1991 that also were the 

13 subject of other courts' orders, that remain at issue pursuant to 

1.4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Injunction. As explained in Defendants' Response to NFRC's 
Motions for Leave to File Supplemental Brief, filed November 3, 
1995 and incorporated herein by reference (hereafter "Defendants' 
Response ll ), defendants stronqly contest NFRC's alleqations ~hat 
defendants have taken inconsistent positions in connection with 
the sales at issue herein. As explained, defendants have clearly 
stated how they intended to address the subject sales and have at 
all times acted consistent with those statamant. Sea Oefondants ' 
Response at 4-7. 

2 For one sale, the Holdaway II sale, the high bidder 
declined the award. ~ Seventh Declaration of Jerry Hofer at ! 
3. Accordinqly, tha~ sal@ will not proceed further under 
subsection 2001{k}{l). 

3 See Declaration of Grant Gunderson at ! 10 and 
Supplemental Gunderson Declaration at , 12, dated Sept9mbar 27, 
1995 and attached as Ex. B to Defendants' opposition to 
Plaintiff's Third Motion for Summary Judgment and in support of 
Derendants' Cross Motion (hereafter "Defendants' Opposition"). 

DEFENDANTS' RESPONSE TO 
NFRC'S TWO MOTIONS SEEKING 
RELEAse OP 11 SALES . 

-2-
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1 NFRC'S motions. 4 

2 For the majority of the subject sales, the agencies reassert 

3 that subsection 2001{k) (1) does not mandate their immediate 

4 release as tney were not sales that were "SUbject to section 

5318."5 However, given the Court's September 13 decision and 

6 October 17 Order, the agencies recognize that such a position, 

7 whil~ on app~al, does not currently provide a grounds for not 

8 releasing the subject sales, and the agencies are acting 

9 accordingly. Nevertheless, for the four sales that had baon 

10 enjoined by Judge Dwyer for noncompliance with section 318, 

11 alternative grounds exist for concluding that such sale5 do not 

12 fall within the scope of subsection 2001(k)(l) as interpreted by 

13 this Court. As to the remaining seven sales, ~hile defendants 

14 maintain the right to act in accordance with any favorable 

15 decision on appeal, defendants are not aware ot grounds for 

16 contestinq their release~ Indeed, two sales have been released 

17 under subsection 2001(k)(1), as described below. Defendants ao 
18 request that, upon issuance of a ruling by this Court, defendants 

19 be provided the opportunity to advise the relevant court of this 

20 

21 

22 

23 

24 

25 

26 

27 

900 If] 

4 While NFRC's two rQoQntly filed motions seek the 
release of 11 sales, 2 of those sales have already been released, 
as further explained above. 

5 The only sales whose release~ot Re affected by the 
outcome of the pending appeal to the N~ciircuit are BOULDER 
KRAB, ELK FORK, FIRST and LAST sales, which were initially 
offered under section 318 and were not subject to a jUdicial 
dete~ination that the sales violated section 318. ~ 
discussion infra re~ardin9 COWBOY, NITA, SOUTH NI~A and 
GARDEN. 

DEFEND~TS' RESPONSE TO 
NFRC'S TWO MOTIONS SEEKING 
RELEASE OF 11 SALES 
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2 ST~TEMENT OF F~CTS 

3 I .. THE 11 SALES SUBJECT OF N~RC'S TWO MOTIONS 

4 

5 

7 

8 

9 

10 

11 

12 

6 Sales before 
J. Dwyer * 

4 Sales enjoine4 
(COWDOY, Rita, 
Sou~b Ni~., Gar4on) 

2 Sales subject of 
s~lpula~e4 dismissals 
CF1rot, Laot) 

*Subject of motion to 
clarify and enforce 
jUdgment (stayeCl) 

2 Sales before 3 PY 91 
J. Panner *" 95 sa1es 

2 sales subject 2 sales enjoine4 
o~ st.lpulat~ (Tip, 'l'iptop) 
4 iSDli :!HJa ls 
(Boulder Krab, Elk 1 Sale subject of 
Pork) orders effectively 

. prohibiting 
*Rel-easec1 , release (Gatorson) 

13 II. THB SIX SA~ES SOBJECT TO 
PROCEEDINGS BEFOR~~YDGE DJXER 

14 
The action involvinq the six sales before Judge Dwyer 

15 
commenced in 1989 with the filing of a complaint in the United 

16 
states District Court for the WQ~tQrn District of Washington 

17 
challenqinq the Forest Service's adoption of the 1988 ROD and, 

l8 
FSEIS for an Amendment to the Pacific Northwest Re~ional Cuiae 

19 
("Spotted ()w:1 Guidelines"). ~ order on Motions Heard on 

20 
---- --NOYember 1, 1995, S1\S v. Thomas, C89-1CSOWD. SAS plaintiffs 

21 

22 

23 

24 

25 

26 

27 

sought a preliminary injunction, and on March 24, 1989, the court 

preliminarily enjoined certain planned timber sales. FOllowing 

enactment of Section 318, defendants moved to vacate the 

preliminary injunction, which was granted in November 1989. ~ 

generally Seattle Audubon societ~ v. Robertsop, 914 F.2d 1311 

DEFENDANTS' RESPONSE TO 
NFRC'S TWO MOTIONS SEEKING 
nLEASE OJ' 11 SALES 
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1 (9th Cir. 1990), rev'Q and remanded, Robertson v. Seattle Audubon 

2 Soe'y, 503 u.s. 429 (1992). 

3 Meanwhile, on various dates in 1990, pursuant to congress's 

4 directives in section 318, the Forest Service proceeded to 

5 auction the COWBOY, NITA, SOUTH NITA, FIRST and LAST timber sales 

6 on the Umpqua National ~orest, and the GARDEN timber sale on the 

7 siskiyou National Forest. under authority· of section 318. See 

8 order on November 1, 1995 Motions. In March ot 1990, SAS 

9 plaintiffs amsndsd their complaint to add, inter aliA, claims 

10 under Section 318. The amended complaint sought an injunction 

11 against all sales that were not in complianoQ with section 318 

12 and specifically alleged violations of SUbsection 318(b) that 

13 set~ forth the Forest Servioe'g duties to minimize fragmantation 

14 of the most ecologically significant old-growth forests ("ESOG") 

15 when possible within the pa~ameters of section 318. ~ Firs~ 

16 Amended Complaint (3/30/90). 

17 In Apri~ l~~O, SAS plaintiffs filed the first challenge to 

18 one of the six sales at issue here. The motion for summary 

19 judgment and a permanent injunction as to the COWBOY timber sale 

20 loea~ed on the Umpqua National Forest alleged that the Forest 

21 Service failed to comply with the fragmentation requirements of 

22 Section 318(b)(2). Challenges to the NITA, SOOTH NITA, FIRST and 

----""""2-3 --ri1tStr-..sales 8,lso located on the Umpqua National Forest, and the 

24 GARDEN timber sale located on the siskiyou Nationa1 Forest, were 

25 brought on similar grounds. ~ aeattle audubo"-SQC'Y V. EvQDS, 

26 771 F.~upp. 1081, 1085 (W.D.Wash. 1991). 

27 !)2P2N1)MTS' RltSPONS£ orb 
NFRC'S TWO MOTIONS SEEKING 
RELEASE OF 11 SALES 

-IS-
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1 The result of these actions were four injunceions 

2 prohibiting the Forest Servioe from advertising, offering, 

3 awarding or operating the COWBOY, NITA, SOUTH NITA and GARDEN 

4 timber sales "until such time as the agenoy sho~s that a non-

S ESOG-fraqmenting sale . • • cannot be substituted feasibly and 

6 consistently with existing management plans_It Orders attaohed as 

7 EX. C to Defendants' opposition. 

8 prior to a rUling on the FIRST and LAST timber sales, the 

9 Forest Service rejected all bids and informed the apparent high 

10 bidder of its intention not to reoffer the sales as part of the 

11 fisoal year 1990 timber sale proqram. 6 Consequently, the 

12 actions against the FIRST and LAST timber sales were stricken as 

13 moot. See Minute Order attached as Ex. D to Defendants' 

14 opposition. 

lS In Oe~cber cf 1990 SAS plaintiffs amended their complaint a 

16 second time claiming that the Forest Service had violated 

17 National Environmental Policy Act (NEPAr, National Forest 

18 ManaQament Act (NFMA) , Migratory Bird Treaty Act (MBTA) and the 

19 fragmentation provision of Section 318 in failing to provide 

20 adequate standards and guidelines for the management of suitable 

21 spotted owl habitat. Second Amended Complaint (10/22/90). SAS 

p!aTntlffs also renewed their motion for summary judgment and a 

23 permanent injunction as to Garden, Nita, South Nita, First and 

24 Last ~imber sales alleging violations of NEPA, NFMA, M8TA and the 

2S 

26 

27 

6 See Ex. A to Deolarations of Allan Brock attached 
hereto as Ex.. B. 

DEF£NblUJ'.rS· Rll!SPONSJi! '!'O 
NFRC'S TWO MOTIONS SEEKING 
ItELBASJIl OF 11 SALES 

-6-
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1 .APA. SeQ Sea~~lQ Audubon Soc'Y v. RQb~~tson, 931 F.2d 590 (9th 

2 Cir. 1991). 

3 Prior to·issuing the May 23,1991 Memorandum Decision and 

4 Injunction compelling the Forest Service to complete and adopt 

5 revised standards and 9uidelines for management of spotted owl 

6 habitat, Judge Dwyer denied SAS plaintiffs' renewed motion as to 

7 the five sales as moot,. indicating that Itnothing in the record 

8 suqqests the Forest Service plans to 90 forward with these 

9 sales." Dec1sion on Motions for summary JuOqment and ror 

10 Dismissal (3/7/91) (attached a~ E~. C). 

11 The phase of the litigation relating to the management of 

12 the old-growth for~sts concluded in April 1992 with the en~~y of 

13 a final judgment dismissing all claims as to the 1988 ROO and SAS 

14 plaintiffS' NEPA clai~9 as moot, q~antinq summary judgment in 

15 favor of SAS plaintiffs' NFMA claims and grantinq summary 

16 judgment for defendants' MBTA claims. The Judgment did not 

17 address SAS plaintiffs' section 318 claims. See Seattle Audubon 

1"8 . socIi y. Mosle~, 798 F. supp. ~47J, 1476 (W.O.Wash. 1992). 

19 On October 3, 1995, SAS plaintiffs filed a motion to clarify 

20 and enforce the prior judgments of the Dwyer court reqarding the 

21 six timber sales. On November 7, 1995, Judge Dwye~ ~tayed that 

22 motion pending further orders of this Court. ~ Order on 

23 

24 

25 

26 

27 

Novembe~-l:·, 1995 Motions. 

111111 

I111II 

111111 
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1 III. TWO SECTION 318 SALES SUB~ECT TO 
COURT PROCEEDINGS BEFORE JUDGE PANNER 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Two other sales initially offered under seotion 318, BOULDER 

KRAB and ELK FORK, were ch~llenged under NEPA and the ~ild and' 

scenic Rivers Act in an action before Judge Panner of the United 

states District Court of for the District of Oregon, civil No. 

90-969-PA. ~ Complaint for Oeclaratory Judgment and Injunctive 

Relief, attached hereto as Ex. D. Those actions did not raise 

challenqes for violations of section 318. The complaint 

involving those sales was dismissed without prejudice on March 

25, 1991 on the basis of a stipulation of the partias, in which 

the Forest Service agreed to perform a new NEPA review for the 

projects, issue a new Decision Notice and hold a now auction if 

the sales were to proceed in the future. ~ Order attached as 

EX. D to Defendants' opposition. 

These two sales, that had geen offered pursuant to section 

318 and were never Challenged under, or found to violate, section 

318, have been released pursuant to subsection 2001(k) (1). 

Because of the prior court proceedings involving the sales, 

defendants e~plained in pravious filings in this Court tha~ "such 

sales cannot be released 'without, at a minimum, alerting the 

interested parties and relevan~ court of the potential 

applicability of seotion 2001(k) •••• " Defendants' Opposition 

at 11. consistent with that representation, for the ELK FORK and 

BOULDER KRAB sales, defendants provided notice to the relevant 

courts and all parties of the agency's intent to ~elease the 

DEFENDANTS' RESPONSE TO 
NFRC'S TWO MOTIONS SEEKING 
aBloEASIil 01' 11 SALES 
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~ sale5 following expiration of 15 days from the datG of thQ 

2 notice. 7 See Notice of Filing dated october 16, 1995. 

J FOllow1n9 the 15-day notice period, the Forest Service issued the 

4 award letters for these two sales. ~ Declaration of Jerry 

5 Hofer ~ated November 3, 1995, attached as Ex. A to Defendants' 

6 RQsponse. 

7 tV. 

a 

THE TBREB SALES THAT WERE OFFERED IN 1994, 
1~3 AND 1991 AND NOT PURSV~ TO SECT%ON 318 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

The three remaining sales, TIP, TIPTOP and GATORSON, were 

not offered pursuant to Section 318, but were Fiscal Year 1991-95 

Sales, as addressed by this Court's October 17 Order. 8 

The TIP and TIPTOP sales are located on the Wenatchee 

National ForQst. ThQ TIP sale was awarded on September 9, 1994 

to Lonqvie~ Fibre Co. ·See Chart attached to Seventh Declaration 

of 3Qrry Hofer. The TIPTOP salQ was awarded February 16, 1994 ~o 

T The FIRST and LAST sales, before Judge Dwyer, also were 
the subject of prior court proceeQings but haQ never been 
enjoined. Beoause thQSQ sales were the subjQct of the pendinq 
motion before Judge Dwyer to clarify and enforce his prior 
orders, defendants provided notice of intent to release these) 
sales upon resolution ot pending legal issues. ~ Notice of 
Filing dated Ootober 16, 1995. On November 7, Judg$ Dwyer ~tayed 
that.motion pendinq further orders by this court.· AcCordingly, 
the FIRST and LAST sales are not scheduled to be released unless 
this court were to order that they are covered by subsection 
2001(k)(1) and Judge Owyer were to confirm that the sales ShOUldf 
be released upon consideration of this court's rulinq. II 

8 As an initial matter, plaintiff NFRC has not 
demonstratefl that it represents the companies which had been 
awarQed these three sales, the TIP, TXPTOP and GATORSON sales. 
NFRC, therefore, has not demonstrated that it has 'standing to 
seek the release of these particular sales. See Defendants' 
Opposition to NFRC's Third Motion for summary Judgment and in 
Support of Cross Motion at 12 - 16. 

DEFENDANTS' 'RESPONSE TO 
NFRC'S TWO MOTIONS SEEKING 
RELEASB O~ 11 SALES 
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1 St. Joe Lumber Co. ~ Before the contracts could be awarded, 

2 these sales were enjoined by Judge Coughenour of the western 

.J District of Washington in Leavenworth Audubon v. Ferraro, aS1 F. 

4 Supp. 1482 (W~D. Wash. 1995). The sales were enjoined for NEPA 

5 violations, including the failure to consider the impact of the 

6 sales on the bull trout in the area, effect of the project on the 

7 detrimental s01l conditions of the drainage areas in the sale 

8 area, significance of scientific information in the eastside 

9 report and the August 1993 directive and subsequent May 1994 

10 amendments, and the impact of the proposed proj~ct on th~ sale 

11 area's streams' sediment quality and ~ater temperature in light 

12 of the 1994 wildfires. ~ gene£ally Leavenworth Audubon, SSl 

13 F.Supp. at 1493-94. 

14 The GATORSON sale, located in the colville National Forest 

15 in Washington, was awarded on May 6, 1993.· See Chart to Hofer 

16 Declaration. The high bidder was Vaagen Timber Products. ~ 

17 The sale was challenged by Mitchell smith, a recreational user, 

18 who claimed: (1) the sale violated the washington state 

19 Wilderness Ae~ and NEPA for failure to consider uninventoried· 

20 unroaded area for possible wilderness classification before 

21 development and (2) violated NEPA for failure of tho NEPA 

22 documents to consider effect of the sale on a separate 5000 acre 

23 roadless area. Smith v. United States Forest Servige, JJ F.3d 

24 1072 (9th Cir. 1994). The district court rejected the 

25 challenges, granting the defendant Forest Service's motion to~ 

26 summary judgment on both claims. However, the district.court 

7.7 DErtNDANTs' RESPONSE TO 
NFRC'S TWO MOTIONS SEEKING 
REt.EASE OF 11 SAt.ES 
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1 extended its preliminary injunction, enjoining most of the 

2 logging pending the appeal. Smitb, 33 F.3d at 1073. The Ninth 

3 circuit upheld the district court's decision as to tne first 

4 olaim, but reverseQ as to the second claim, findinq that the NEPA 

5 documentation was insufficient. ~ at 1078-1079. The Ninth 

6 Circuit affirmea the judgment of the district court in part and 

7 reversed in part, and remanded the case to the district court. 

s ~,On March 30, 1995, the distriot court granted plaintiff 

9 judgment in part in accordance with the Ninth Circuit's opinion, 

10 and vacated the district court's December 13 judgment. ~ 

11 Order attached hereto as Ex. E. The district court did not issue 

12 a specific permanent injunction, although the sale effectively 

13 was prohibited from proceeding. 

14 As the sales have been enjoined, or effectively 

15 prohibited from proceedinq by court order,9 defendants cannot 

16 unilaterally release· such sales. Accordingly, the agencies are 

17 preparinq notiQQs for filinq with the relevant oourts and 

.. 18 parties,'0 ac:lvising them of the enactment of Section 2001, this 

l' Court's September 13 and October 17 orders, the pending appeal, 

20 

21 

22 

23 

24 

25 

26 

27 

9 While it does not appear that the district court issued 
a specific injunction permanently enjoininq the Gatorson sale, 
the district court's judgment in accordance with the Ninth 
Circuit opinion findinq the underlyinq NEPA documentation 
inadequate and declaring that the sale should not proceed absent 
further NEPA analysis, effectively operated to prohibit the sale 
from proceeding. 

10 In the event that defendant~ were to prevail on appeal, 
defendants reserve the right to proceed in accordanoe with any 
such deciSion in connection wlth these sales. 

DEFENDANTS' RESPONSE TO 
NFRC'S TWO MOTIONS SEEKING 
IUS~EASS OF 11 SALES 
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1 the subject of the current proceedings, and the defendants' 

2 intention to notify th~ court of a .ruling by this Court. The 

3 defendants will file copies of those notices' with this court as 

4 well. 

5 ARGUMENT 

6 TBB ~OUR SALBS SNJOZN~D TOR VXOLATXNG SSCTXON 3~a 
ARE NOT COVERED BY 9UBSECTT~N 2001(K) 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Of the 24 sales that were the subject of NFRc's third motion 

for summa~y judqman~, dafandants are contesting the release of ' 

four sales that were never offered in accordance with the 

authorizing statute's mandates and acco~din91y are not subject to 

subsection 2001(k). Assuming, as this Court has ruled, that 

section 2001(k) (1) applies to all of Washington and Oregon, 

limits on what sales must proceed necessarily exist under the 

statute. 11 While this court, in its september 13 order defined 

the geographic scope of the subsection, it did not define which 

specific sales fall within that area. The statute and 

legislative history, which define thos~ parameters, make it clear 

that subsection 200l(k) does not require the release of sales 

11 ~s explained in prior filings before this Court, 
defendants believe that subsection 2001(k) (1) only applies to 
certain sales that had been "subject to section 318." Because 
these tour enjolneQ sales were subject to judicial determination 
that the sales ~iolated seo~ion 318, they Qanno~ be deemed to be 
"subject to section 318" within the meaninq of the statute. -
Defendants have not asserted this position in connection with the 
FIRST and LAST sales as tney were not jUdiciallY determined to 
violate section 318. AS ~his ar9Ufn~ is dependent upon the 
outcome of 'defendants' pendinq app 1, defendants preserve the 
right to reassert this argument in the event of a favorable 
ruling on appeal. " 

DEFENDANTS' RESPOllS!!: TO yJ\.;.\Jl ~' 
NRC'S TWO MOTIONS SEEKING ~ '\ . 
RELBA5B or 11 SIU.!.:S ~ 
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1 that w~re enjoined for failure to comply with section 318. the 

2 statute which authorized the sales very existence. Nothing in 

3 thQ languaqe of the statute or the legislative history suggests 

4 that in enacting sUbsection 200l(k), Congress intended to 

5 validate otherwise invalid offers. 

6 Subsection 2001(k) (1) requires the secretary concerned to: 

7 act to aWArd, release, and permit to ~e comploted in 
fiscal years 1995 and 1996, with no chanqe in 

8 originally advertised terms, volumes, and bid prices, 
all timber sale contracts offered or awarded before 

9 that date [of enactment] • • • • 

10 By directing the Secretary to "act to award, release and 

11 permit to be completed • . . with no change in originally 

12 advertised terms," the statute clearly contemplated that viable 

13 offers had been extended pursuant to which the award and 

14 completion could have been accomplished. This is confirmed by 

15 the legislative history which shows that congress was targeting 

16 timber sales that, but for various delays or suspension, would 

17 otherwise have proceeded. See 141 Congo Rec. H 3233 (statement 

18 by Representative Taylor that "in seme cases the agencies 

19 rejected bids well after the auction due to administrative 

20 reviews and delays and Changing standards • • • even though the 

21 preponderanoe of these sales were approved for harvest in the 

22 Record of Decision accompanying the President's Pacifie Northwest 

23 Plan. ."); 141 Con9. Ree. H 5558. 

24 These four sales enjoined by Judge Dwyer do not fall into 

25 this cat.egory of sales. The sales were never offered in 

26 

27 

accordance with section 318, the statute from which the Forest 

~EFEN~ANTS' RESPONSE TO 
NPRC'S TWO MOTIONS SE£KINO 
RELEASE OF 11 SALES 
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1 Service derived its authority to offer and proceed with any such 

2 sales. Judge Dwyer expressly found that the four enjoined sales 

3 violated section J18(b) requiring that sales "offered pursuant to 

4 this section shall minimize fragmentation of the most 

·5 ecoloqically significant old growth forest stands." Accordinqly, 

6 the court enjoined the sales until the defects were cured. The 

7 defects, however, were not cured during the life of section 318. 

8 Thus, th~s~ w~r~ not sal~s that wera held up by "administrative 

9 reviews and delays and changing standards." . Instead, the sales 

10 Qould not proceed because they n9V9r satisfied tha initial 

11 requirement for forming a valid contract -- they were never 

12 offered in accordance with the authorizing statu~e. ~ Croman 

13 Corp. v united States, 31 Fed. Cl. 741, 746 (ct. CI. 1994) (nre-

14 offer" of substantially ~odified section 316 sale witho~t 

15 compliance with competitive procurement regulations was 

16 unauthorized and invalid); United States yo Amdahl Corp., 786 

17 F.2d 387 (Fed. eire 1986) (recognizinq qeneral proposition that 

18 failure to comply with statutory requirements in making award may 

19 rendor eontraet nullitY)t Alabama Rural Fire Ins. Co. v. United 

20 states, 572 F.2d 727,733 (ct. Cl. 1978); see also Utah Power y. 

21 United states, 243 U.S. 389 (1917) (administrative actions tak~n 

22 in violation of statutory authorization or requirement are of no 

23 effect). Most significantly, when Se~tion 318, the a~thori8in9 

24 

26 

27 

statute, expired, the sales became null and void, as if they had 

never been offered, because the authority to offer them,had 

disappeared. 

DEFENDANTS' RESPONSE TO 
NFRC'S TWO MOTIONS SEE~ING 
RELEASB OP 11 SALES 
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1 The legislative history confirms that these four sales, 

2 enjoined for violations of section 318, were not the section 318 

3 sales that Congress was targeting for release in subsection 

4 2001(k) (1). In discussing the effect of subsection 2001(k) (1) in 

5 connsction with 3~B sales, Representative Taylor stated; 

6 For instance. the section 319 timber. it is in 
Washington and Oregon, this area already met all the 

7 environmental requirements. This is green timber but 
it has not yet been released. It has been waitinq 

9 ~ince 1990, over 5 years. ADd ~hi~ meets all the 
environmental requirements, and it meets, it bas 

9 already been approved to move, but it has been held up 
ror over 5 years while people in Washington and oregon 

10 are without jobs. 

11 See Congo Rec. H 5558. These four sales are not the J1B sales 

12 Congress was talkinq about, as they did not pass the first test 

13 of satisfying Congress's basic environmental requirements set 

14 forth in section 318. Because Judge Dwyer expressly found that 

15 the sales violated section 318(b), the sales were never "approved 

16 to move." 

17 Moreover. the sales are not resurreeted hy this Court's 

18 determination that subsection 2001(k) (1) required the release of 

19 "ot just traditional 318 sales, but sal~s offered at any time 

20 before enactment within Washington or Oregon. Once section 318 

21 expired, the sales beoame n~ll and void; to proceed, the sales 

22 would had to have been reoffered. ~ section 318(k); Croman 

23 corp., 31 Fed. Cl. at 746. Of course, these sales were not. To 

24 

25 

26 

27 

allow these sales to go forward would attribute to Congress an 

intent that any sale, even tnose which have been judicially 

determined to violate the authorizing statute's requirements and 

DEFENDANTS' RESPONSE TO 
NFRC'S TWO MOTIONS SEEKING 
REL2~S~ or 11 SALES 
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.t 

1 which were hever reoffered pu~suant to an applicable management 

2 plan, are to proceed. This position simply is not supported by 

3 the language of the statute or tha lGgislative history.12 

4 CONCLUS'ION 

5 For the reasons set forth herein, an~ as further explained 

6 in defendants' prior filings including Defendan~s' Opposition and 

7 Defendants' Response, NFRC'5 motions should ~e denied and this 

8 Court should declare that the COWBOY, NITA, SOUTH NITA and GARDEN 

9 t1mber sales are not covered by SUbsection 2001(k). 

10 Dated this 21st day of November 1995. 

11 

12 

13 

14 

15 

16 

Respectfully submitted, 

KRISTINE OLSON 
United states Attorney 

LoIS 3. SCHIFFER 
Assistant Attorney General 
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17 M CHELLE L. ER~~~~~~'A~~A~ 
WARD A. BOLING ~ 

JEAN ~. WILLIAMS 18 

19 

20 

21 

22 

24 

ELLEN J. I(OHLER 
u.S. Department of Justice 
Environment and Natural 

Resources Division 
General Litigation Section 
P.o. Box 663 
washington, D.C. 20044-0663 
(202) 272-8056 

25 connection with the FIRST and LAST sales because no court ever 
12 Defendants have not taken this same position in l 

26 reached-the merits and rendered a judicial determination that the 
_.sales did not comply with section 318. 

27 DEFENDANTS' RESPONSE TO 
NYkC'S TWO MOTIONS SEEKING 
ULIASI OF 11 SALIS 
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ATTORNBY CLIENT 
WORK PRODUCT 
PRIVILEGED/CONFIDENTIAL 

NFRC has filed two motions seeking the release under 
subsection 2001(k) (1) of 11 timber sales that had been the subject 
of court injunctions or other orders. Our response is due November 
21, 1995. The Court has set oral argument for December 12. The 
following is a description of the subj ect sales and possible 
responses co NFRC'S mocions. 

DESCRIPTION OF THE RELEVANT SALES 

The 11 sales are broken down into the following categories: 

Four 8als8, COWBOY, NITA, SOUTH NITA and GARDEN, were 
enj oined by Judge Dwyer of the Western District of 
Washington who held that the sales had not complied with 
section 318, congress's incerim plan tor sales offered in 
fiscal year 1990. Judge Dwyer found that the four sales 
violated section 318's requirements that sales offered 
under section 318 were to minimize fragmentation of 
ecologically sensitive old growth forests. Three of the 
sales, COWBOY, NITA and SOUTH NITA, are located on the 
Umpqua National Fqrest. The GARDEN sale is located on 
the Siskiyou National Forest. 

TWO sales, FIRST and LAST, also located on the umpqua 
National Forest, had been challenged in an action before 
Judge Dwyer on similar grounds as those four noted above 
for failure to comply with the fragmentation requirements 
of section 318(b} (2). Based upon the Forest Service's 
withdrawal of the two Bales, the court struck the pending 
motions for summary judgment and permanent injunctions as 
to these sales as moot. 

1'wo ocher sales initially ot:fered under sec.tion 318, 
BOULDER KRAB and ELK FORK, were the subj ect of NEPA 
challenges brought before Judge Panner of the United 
States District Court of Oregon, Civil No. 90-969-PA. 
The complaint involving those sales was dismissed without 
prejudice on March 25, 1991 on the basis of d stipulation 
of ths p~rti~s. ' 

The three remaining sales, TIP I TIPTOP and GATERSON, were 
not 318 sales, but were offered after fiscal year 1990. 

The T~P and TIPTOP sales are located on the 
Wenatchee National Forest and were enj oined by 
Judge Coughenour of the western District of 
Washington in Leavenworth Audubon v. Ferraro, 881 
F. Supp. 1482 (W.D. Wash. 1995). The sales wers 
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enjoined for NEPA violacions, including Che fai1ure 
to consider the impact of the sales on the bull 
trout in the area and the impact of the proposed 
project on the sale area's streams' sediment 
quality and water temperature in light of the 1994 
wildfires. 

The GATERSON sale is located in the Colville 
National Forest in Washington. The sale was 
challenged by Micchell smith, a recreational user, 
who claimed: (1) the sale violated the Washington 
State Wilderness Act and NEPA· for failure to 
consider uninventoried unroaded area for possible 
wilderness classification before development and 
(2) violated NEPA for failure to con$ider effect of 
the sale on a separate 5000 acre roadless area. 
The district court rej ected the challenges, 
granting the defendant Forest Service's motion for 
summary jUdgment. on both claims. However, the 
district court extended its preliminary injunction, 
enjoining most of the logging pending the appeal. 
The Ninth Circuit upheld the district court's 
decision as to the first claim, but reversed as to 
the second claim, finding that the NEPA 
documentation was insufficient. See Smith v. 
United States Forest Service, 33 F.3d 1072 (9th 
Cir. 1994). On March 30, 1995, the district court 
granted plaintiff judgment in part in accordance 
with the Ninth Circuit's opinion, and vacated the 
district court's December 13 judgment. The 
district court did not issue a specific permanent 
injunction, although the sale effectively was 
p~ohibited from proceeding. 

POTENTIAL RESPONSES 

1. General position as to the majority of sales 

For the majority of the subject sales, consistent with 
the agencies' previous position taken before Judge Hogan, 
subsection 2001(k) (1) does not mandate their immediate 
release as they we~e not sales that were "subject to 
section 318. ,,1 However I given the Court's September 13 

~ The only sales whose release may not be dependent upon 
the issue currently on appeal to the Ninth Circuit are :BOULDER 
KRAB, ELK FORK, FIRST and LAST sales. These sales initially had 
been offered under section 318. As no court evert' rendered a 
judicial determination that the sales violated section 318 (which 
provides· a possible argument for contesting the release of the 
enjoined sales, as further described above), they may fall within 
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decision and October 17 Order, such a position, while on 
appeal, does not currently provide a grounds for not 
releasing the subject sales. Absent an alternative 
argument not dependent upon the issue on appeal, it would 
appear that the sales must be released. 

2. Section 318 sales that had not been enjoined 

For the sales that had not been enjoined, defendants have 
represented that "such sales cannot be released without, at a 
minimum, alerting the interested parties and relevant court of the 
potential applicability of section 2001{k) II Defendants' 
Opposition at 11. Accordingly, for two sales, ELK FORK and BOULDER 
KRAB, 'the defendants provided notice of intent to release the sales 
following expirat.ion of 15 days from the date of th9 notic9_ 
Consistent with that notice, the Forest Service has issued the 
relevant award letters. 

The two other sales that had been the subject of prior court

l proceedings, but which were never enjoined, are the FIRST and LAST 
sales. As these sales were the subj ect of the pending motion 
before Judge Dwyer to clarify and enforce his prior orders, 
defendants provided notice of intent to release the sales upon 
resolution of pending legal issues. On November 7, Judge Dwyer 
stayed that motion pending further orders by Hogan. Accordingly, J 
the FIRST and LAST sales are not scheduled to be released until 
Hogan rules and Dwyer authorizes the sales' release upon 
pr9sentation of said ruling. 

3. The four enjoined sales that had initially 
been offered under section 318 

'As to the four sales that had been enjoined by JUdg9 Dwyer for 
violation of section 318, the COWBOY, NITA, SOUTH NITA, and GARDEN 
sales, an alternative argument may be made that the sales became 
null and void upon expiration of section 318, and accordingly do 
not fall within the scope of subsection 2001(k) (1), even under the 
Court's prior rulings. We presented this position in oral argument 
before Judge Dwyer in response to the motion to clarify and enforce 
that court's prior orders. This argument may be developed for 
inclusion in the brief to be filed on Tuesday, November 21 as 
follows. 

Assuming, as the Hogan court has ruled, that section 
2001(k) (1) applies to all of Washington and Oregon, there are still 
limits under the statute on what sales must proceed. The 

the scope of subsection 2001(k) (1) as interpreted by the agencies. 
indeed, it appears that Boulder Krab and Elk Fork were challenged 
on NEPA grounds. [CONFIRM NOT CHALLENGED FOR 318 VIOLATIONS] 
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legislative history makes it clear that Congress was targeting 
sales that had been delayed or suspended, for a variety of reasons. 
These four previously offered but enjoined sales do not fall into 
that category. 

Firat, they were no longer "sales II at the time section 
2001(k) (1) was enacted. The Dwyer Court ruled that the enjoined 
sales did not meet the minimization of fragmentation requirements 
of section 318, the statute authorizing offering of the sales. The 
court enjoined the sales until the defects were cured; the defects 
wsre not cured during the lifs of section 318- Accordingly, when 
the statute expired, the sales became null and void, as if they had 
never been offered because the authority to offer them had 
disappeared. 

Second, Congress made it clear that these were not the section 
318 sales they were targeting for release. See Congressional 
Record for the House, May 25, 1995, statement by Representative 
Taylor: 

For instance, the section 318 timber,it is in Washington 
and Oregon, this area already met all'the environmental 
requirements. This is green timber but it has not yet 
been released. It has been waiting since 1990, over 5 
years. And this meets all the environmental 
requirements, and it meets, it has already been approved 
to move, but it has been held up for over 5 years while 
people in Washington and Oregon are without jobs. 

These four sales are not the 318 sales Congress was talking 
about, as they did not even meet section 318' s environmental 
requirements. Moreover, they are not resurrected by Che Hogan 
Court' a determination that subsection 2001 (k) (1) required the 
release of not just traditional 318 sales, but later-offered sales. 
These were not sales that were reoffered at some other time 
pursuant to any applicable land management plan in place at that 
time. These were sales that were never remedied to comply with the 
statute und~r which th~y were originally authorized, and as a 
result became null and void upon expiration of the statute. To 
allow these sales to go forward, would attribute to Congress an 
intent that any sale I even those which failed to satisfy the 
authorizing statute and and which were never reoffered pursuant to 
an applicable management plan, are to proceed. This is not 
supported by the language of the statute or the legislative 
history .2 

2 We cannot take this same position in connection with the 
FIRST and LAST sales because the court never reached the merits and 
rendered a judicial determination that the sale.s did not comply 
with section 318. 
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5. The three post-fiscal year 1990 sales 

The November 21 filing also will address three non-318 sales 
that were offered more recently, but which cannot be unilaterally 
released by the agencies, the TIP, TIPTOP,. and GATORSON sales. 
Unless an argument exists which is not dependent upon the issue on 
appeal, it would appear that these sales fall within the scope of 
subsection 2001(k) (1) as interpreted by the Hogan court. 3 

Accordingly, the agencies should determine whether notice should be 
provided to the relevant court~ regarding these sales. 4 The notice 
could indicate the following: enactment of section 2001(k) (1); the 
Hogan Court's interpretation as applying to all of Washington and· 
Oregon; the October 17 injunction ordering the release of covered 
sales; the current litigation betore Hogan regarding these sales, 
including the new Pilchuck case; and defendants' intent to seek 
clarification of effect of court's orders upon issuance of a ruling 
by Judge Hogan on this matter and to proceed accordingly upon 
resolution of the legal issues. 

J We are not aware of any argument, other than the one on 
appeal J that these sales are not required to be released under 
subsection 2001{k). 

4 While it doea not appear that the dietrict court iaaued 
a specific injunction permanently enjoining the Gatorson sale, the 
district court's judgment in accordance with the Ninth Circuit 
opinion finding the underlying NEPA documentation inadequate and 
declaring that the sale should not proceed absent further NEPA 
analysis, effectively operated to prohibit the sale from 
proceeding. 

~024 



Nou:i0 §501:2~ FROM:HEADWATERS 503-482-7282 TO:TOM JENSEN 

HeadViaters 
To protect and restore foTest ecosystems 

FOR IMMEDIATE RELEASE: THURSDAY, NOV. 9,1995 
CONTACTS: JULIE NORldAN, Headwaters 503/482-4459 

JIM IN~E, Umpqua Watersheds 503/837-3636 

TIMBER INDUSTRY SUES THE FOREST SERVICE TO GET COURT 
INJUNCTIONS SCRAPPED AND TO FORCE THROUGH OLD I ILLEGAL 
TIMBER SALES ON THE SISKIYOU & UMPQUA NATIONAL FORESTS. 

Headwater.s and other dtizen conservation groups across the Pacific 

Northwest are once again battling fO.r the rights of citizens to protect America's 

public forests. The grou.ps are fighting off a sneak attack on the forests via a 1995 

federal appropriations "rider" that suspends the environmental laws in our National 

Forests and BLM lands until 1991, thereby unleashing another logging and 

roadbuilding free-for-all, funded by citizen taxes. [The rider was slipped through 

Congress by the Gingrich-Republicans (cheered on by our own Rep. Wes Cooley) 

and the powerful, industry-funded Senators from the West.] 

As a result, giant healthy trees (firs, pines and cedars) that are key to 

restoring imperiled salmon runs are falling today, in a whole host of recently· 

awarded old-growth timber sales in the Pacific Northwest. These old-growth sales 

aren't "salvage sales;" they are outdated 1990 sales that include brutal clean:uts on 

steep slopes, right down to the streambanks. Congress expressly stipula.ted that no 

cbanges may be made to the sales! [See Sec. 2001(k) of the rider.] 

In a lawsuit now before federal Judge Hogan of Eugene, Oregon, the 

Northwest Forest Resource Council is demanding that these illegal timbE:~r sales in 

prime salmon habitat be logged, even if they were enjoined (stopped) by a federal 

court. Patti Goldman, attorney for Sierra Club Lega.] Defense Fund in Seattle 

(206/343-7340), is representing the conservation groups in order to stop this attempt 

to overturn. existing court injunctions. In a Nov. 6, 1995 letter to the Dept. of 

Justice, Ms. Goldman argues that " ... because courts reached final decisions with 

respect to these sales, Congress's ability to undo those final decisions is limited by 

the doctrine of sepa.ration of powers .... [A]ll these sales were derailed by the power 

of the courts and thus they raise the specter of a serious constitutional 

confrontation, should section 2001(k)(l) [of the Rescission Bill] mandate their release 

in defiance of the previous court order." 

Post Office Box 729 Ashland, Oregon 91520 Telephone 503/482-4459 
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One of the seven enjoined sales is on the Siskiyou National Forest, in a. big 

block of in. tact forest that is extremely important to rebuilding populations of sabnon 

and wildlife. The Garden Timber Sale is adjacent to the Wild Rogue River 

Wilderness, just uphill from the famous Mule Creek Canyon in the Stair Creek 

watershed. The Gard~n Timber sale was found to be in violation of the I.aw (the 

Sec. 318 appropriations rider of FY89/90), because it would fragmf:nt the forest with 

clearL'"Uts. Ju.dge William Dwyer.established a permanent injun<.:tion against the sale 

in 1990. The Clinton Forest Plan designated the area as a Forest Reserve in 1994. 

Three other enjoined sales (Cowboy, Nita, and S. Nita) are located on the 

Umpqua National Forest and are also inside Forl:::st Reserves. These court 

injunctions would also be thrown out if the timber industry lawyers have their way. 

The Northwest Forest Resource Council's attorney, Mr. Ma.rk Rutzick (503/499-

4573) has submitted a court brief stating, "Environmental impacts are not relevent 

under Sec. 2001(k); the statute mandates the release and completion of the sales 

notwithstanding other laws." 

On Monday, Nov. 6th the Siskiyou Natl. Forest (503/471-6500) sent "award 

letters" to the high-bidders of two other (503/471-6500) timber sales that were 

previously stopped by the court. This flaunts a court-negotiated stipulation stating 

that the Elk Fork and Boulder I<rab sales must be reviewed, revised, and re

auctioned. Logging these old sales, located in the steep Elk River drainage on the 

Oregon Coast, threatens to add choking sedhn.ents to one of the finest salmon and 

steelhead fisheries in Oregon. 

Julie Nonnan, President of Iieadwaters: 'We are requesting that the Forest 

Service not approve Operating Plans for cutting the Elk Fork and Boulder Krab 

Timber SaJes until our case can be heard by Judge Hogan on December 12th." 

She continued, "This terrible timber sale rider was passed through Congress 

in a sneak attack on our nation's forest protection laws. It never was reviewed by the 

proper cOlnmmittees. And now the industry lobbyists and lawyers who wrote this 

rider are using the courts to deliberately undermi.ne our system of checks and 

balances and scrap previous court dedsions in one fell swoop. They must be 

stopped." 

-30-

attached: report about letter of concern from Will Stelle, Director of the National 

Marine Fisheries Service in Seattle, Washington 
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NMFS IDENTIFIES SEVERAL 318 TIMBER SALES WHICH WILL HARM. SALMoN 
STOCKS ALREADY LISTED OR PROPOSED FOR LISTING UNDER THE ESA 

In a letter to John Lowe, USFS Regional Forester in the Pacific Northwest Region, and Elaine 
Zielinski, Oregon State Supervisor for BLM dated October 3, 1995, the National Marine 
Fisheries Service Director Will Stelle identified a number of 3 t 8 timber sales likely to jeopardize 
or adversely impact depressed salmon populations, stating: 

"NMFS is con.cerned ehat some of the sold and awarded sales, and many of the sold but 
unawarded sales, have not been reviewed using the aquatic screens, and modified as necessary to 
reduce or avoid significant adverse impacts to aquatic and riparian resources, including 
anadromou$ salmonids and their habitats. "" By minimizing adverse effects, jeopardy can be 
avoided. NMFS does not believe that these particular actions can be modified to completely 
avoid adverse effects to anadromous salmonids .... 

"NMFS is particularly concerned by timber sales that are concentrated in Tier 1 key 
watersheds within the range of anadromous salmonids proposed for listing under the ESA. These 
watersheds were identified in the NWFP as those that encompass the best remaining relatively 
high quality habitat (refugia) for at-risk anadromous fish stocks on Federal lands, and hence form 
the building blocks for recovery of these species .... 

"Like the South Fork Umpqua, many Tier I watersheds have already experienced significant 
timber harvest entry and road-related disturbance in the past, and currently exhibit degraded 
haseline environmental conditions. The recent round of watershed analyses, done in key 
watersheds in 1.994-5, confirm that the typical Tier I key watershed as a whole is barely able to 
provide the high quality habitats anadromous salmonids need to survi ve and repr<>duce; many 
show evidence of high sediment loads, wlevated water temperatures, loss of large woody debris, 
reduced channel sinuosity, increased channel width, and loss of overall instream habitat 
complexiry. While llsually only a portion of a Tier 1 key watershed is fully functional. these "lase 
best habitats" are critical to the long-tern1 survival of the species, and it is in fact these remaining 
high quality areas that are most at risk from the 318 sales." 

The NMFS letter went on to identify those sales in the South Fork Umpqua River and Chetco 
River (both NWFP Tier I key watersheds) and the 14 FS sales in the Wallow. Whitman National 
Forest as of particular concern because of their impact on som.e of the most badly depressed coho 
and some of the already ESA listed stock in the upper Columbia Basin . 

. Anadromous fi.sh species currently proposed for listing are Klamath Mountain Province 
steelhead, Umpqua River sea-nln cutthroat trout, and coastal coho salmon. Unless many of these 
318 sale~ are substantially modified, NMFS believes they will "increase the likelihood of a 
species becoming listed under the Endangered Species Act (ESA)." 

President Clinton on 9th Circuit Court Decision • Oct. 28, 1995 
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By~imlle .. 
Ellen· Athas 
MichellJ Gilbert . 
WellA Burgess ' 
DepartJnent of Justice , 
lOtb.& PennSY,lV~ Ave., N.W\. 
WasbiDgton, D.C.' 20'30 

NO'{elJlber 6, 1995 

Roe: Thnber. Sales EQlofued by CoUrts" or Withdrawn in the Face 
o~.~ "ChalleDges. 

. . ',' 

Dear El1cn.. Michelle, aDd WeDs: 

" . 

. . " 

. . I am wrif.iDg to tmIst that the Forest ser:vice refrabl from awarding ot releasing' 
dmbe.r sales .~ were enjoined by a ~ or withdrawn in the face.of court cl'Jallenges until 
the! coutis fin.aJly determine" whethe~ such sales are covered by the marx1ate to award and 
relea$e tbnbcs' saW; uud~r section 2001(k)(1) of the logging rider. WeightY constitutional 
and ~ construction issues .wait Jlldicw determiDatlon. To awar4 and rel~ these 
sales before the courts deeide those issues would risk ~tiDg ptoperty rights and allowing 
old-&iowth stands to be 'cut before it 2S clear that Cousress intIende4 that mult or that the . 
Const~tiOJL permits it. As 1he Ctistodian of the nation's fmest resource~ and of the public . 
fisc., it Wou14 be extreuJ.ely WlWiso to take a.ny other·course of action. 

" & you'know, we represent many of the enviromoental organiPtlom that obtained 
" injU1K:tions banins the Cowboy, Nita, amI' S~~ Nita timber sales on the Umpqua National 
Pot'eCt auxi the Garden timber sale on the Sisldyou National F9Iest and that convinced the 
Forest Service to withdraw the FirSt·and Last timber Gales 0J1 the umPqua NatioJ1ld Forest. 
We also represent tbC indiVidUal who stopped me GatDrson timber sale on the Colville 
·Nadoual Forest, and some of the orgaaizat1.~ tbat suceccdcd in convincing the Forest 
Service to wl.tlK1raw the Elk Pod: and Boulder Krab timber sales OIl the Siskiyou National . 
PORst and that obtaiDccl an injunction preventing the Tip and TJt)top salOs on tlu; Wenatchee 
NaticmafFcn'est from p~g in their otigina11omi. ."."": . f.. I' 

Most of ~ timber· sales" caunot proceed under cunem em1rOmnenw. standards. . 
".' 'Ibc old S~on.318 sales - CoW~Yt Nita, South Nita. Gardett. rlX'S! .. Last. Elk Fork, and 
~ Krab - are in )ate ~i:Onal r~ aD4 cannot ~ logg~ under Option 9. 

IIcm=an. MoDtana Oenv .... Colorado Ho-lvl .... ~'"" 'UIJt.<'II. A1ub " N,,,, Oduns. LCIIIisi.ara 
SlI,l'lII&A,ilKo, CoaIiroam. T..u~ ~ W~m, D.C. " 

-. ---...,. ... -------. - "-........ ~ .". 
. . -,"- -- .... ',~- - - .. 

'. ---_. - .-,. --....... - - --...... -- . 
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, ' 

, SeveftI of tbese 'saI~ contain' ~ blbltat for ~ dlfeatcned marbled ~urrelet. , 
However, because these sales ,WCIe cancelled, so loug ago, no surveys have' been conducted to 
detennine, whether mUnelets use Ulesc Uta3' for DOStiJis', ~t would' defy logic for Con~ 'to 

. mandate the logging of these sttQ when the only ,reason ~ts are not known to be '. 
nesdng Ihcce Is ~ go one has looked. There is absolutely no indjcation in tile text or 
history' of sectiCJIl2001(k)(1) that Conaress intended such a bar$h teSUlt. The Gatorson . 
Umbe .. sale. tikewi'e is incQnsistent with the controlling forest plan. These ~r 'sales were 
simply not il} the· timber pipeline at the time,the logging; rider was enacted, and therefore, " 
believe fJley are OUtside the 1J1andar.es of section 2001(k)(1) of the logging rider. ' . .' .' .. .. 

. ' 

In addition, because courts reached tbmi decisioDB with 'respect to these sales; 
.. Congrcss's 'ability to undQ Lho:iQ fbW dOcisiolll is limited by the 'doctrl~ of separation of ' 

powers, Lasfterm_ th~ Supreme Court held that Congress may not revise the final decisions 
of COW't8, even'by pusins a new ~tute. Plaut y, Spengthrift. Fann, Inc" 115 S. Ct, 1447 
(1995), Under our eo~b1tional ~stem, the cow:ts have fUl] and t1na1 AUthOrity to decide 
the ~ iu cases before' them and the legal effect of, those fadS. " ' 

, Iu. sam Auc:tUbou SOcistv'v. Moselc.Y, No. C89-160WD. 'the court decided that four 
, 'timber sales vioJated,5eCI1on '18 and oujo1noc1 the Forest Service from offeringt 'aw~ing. or 

operating those sales in their original fom.. After the FQ~ Service withdrew two ,other 
sales, UJe coun bud that the Forest Service bad no plans to proceed with t!lem imd rul= 
that the plafDtiffs' challenges to ~ were moot. The COUIt rome it clc:;ar that it ~ese Bales 
were r~ed, new decisio!1S would necessalily need to be made, wbich the PWntif'fs 
could then cbaUenge in the' couns. To read the logging rider to encompass tbese sales 
conflicts directly with the cOurt's conclusiOn that these sales Could not go forward in their old 
·form and _00 to be reconttgUrc4 and SQbject 10 fleW ~ency dccisiomnaking to p~. ' 

, . 
" , Sunllarly, wlu:n Frionds of Elk River, Orego~ Natnral ~_s councii. am! others, 
cbal1~ the Elk Fork =\nd BouI~er Krab timber sales, the' 'Forest .Service I'CCQUSidered its 
~i&iOll to go forward with the'ssles. The Forest Service and the plaintiffs entered into a 
stipulation $tatina that the Forest Service bad rejecte4 aU bkb and that jf.it decided to 
pme.eed with th~ sales in the ~, it WOUld perfOllD a new environme,ntal review, issue a 
new decision notice, and hol<S a new auution. A district judge dismissed Ihe lawsuit without 

, prejUdice based expressly on ,the 5tlpu1s.tlon. If eonstrUed in an overbroad fasbi~ tbe, new 
logging, rider woukl manda.1e that theie sales proooed Without· any new deCision, 
envlroDJDeDtallCYiew, an4 auction. in defiance pf the $dpulation and. basis for the (faUn-' 
dimdaaal or the ca~. . ' . , , 

, ' 

Uketrifie. MitChell smith succ:essfu11y challenged the' Gat~ timber we bec3use the 
Porest Service had' not 1SSCSse4 the lmpac:ta on loggins, in a SOOO-acrC roadIess t:ract. Afte.r 
the N'mth Circuit 8O'ru1eC1 ~~ disaict ;"ut:_ iSSW!d an'· . """:, 'ttn.._ ;t-l... Fa_a: . , 

, .' • u.&'\Oi ,,--e. ... , UUUUOoi",ou. "JK;U 'I.U.Q orest ~'lce , . 

~~03/005 
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, then re-evaluated the ale. it found that the sale would violate ~c forest plan 'as it bad 
recently been ~endcd. By'the tUne the Joggins rider became law, the oa~rson sale had 

, been abandone4 by the Forest Scrvio.e. To' ~iro the otd GUorsotl sale to proceed would 
'defy the decisions of the Nin~ Circuit and the district, court injunction mandating new , 
environou:mal review aud asency decisioDS hefore the sale could proceed. . . . . . 

The Tip and :riptop sales were enjoined by a coV.tt just last spring ~,the agency 
tailed to cosme 1b$t rile sales would not imperil the viability of bull trout. a species elilIlIIc: 
for listing as threatened under the Endangered Species Act. The Po~ Service has been 
IeC9DSideriJ)g the sales in accordance WIlD ttIe ~ of th~ injunetion. To date, the Forest 
Service haS not issUed any new decisioll documents, ~ has it asked the district court to lift 
lis iDj\lnctiOn. A~, reading the logging ri_ to maudate the release of these sales witllout 
the comt-IIWldate4 analysilS and. new decision clashes with the final direction lSS1led by a 
cou.rt of law. 

. . 
ThC particular facts and court orders wry. However, a common thread runs 

'~1wl1t these "ses; all,these'timber sales were deraUed by tlJt power of the COQ.1:ts aDd 
thus they ~ the specter of a serioUs constitutional cODfrontatioli, should seOO.on 200100<1), . 
mandate their rel~ In de~ ot the previ()~ court orders. " 

As y~ bow, ~ 'haw tried to b~ this issue to Judge pwyer in the ~ure.xt of the 
S£attle Audubon Sgpiety ease' for ~ecjsion. On Fri~y. November 31 1995, Judge Dwyer 
Stayed 0U1' pcl2ding motion fO enable lqdge Hogan to role on the scope of'section 2001(k)(1). 

" . 
We understand that the Forest SerVIce is ~~ to award ~ Elk P()rk and Boulder 

Krab t;UnPei' sales, imm~iaielY. We tnslst that 'CIu? Pcnest Service ref'taln ~ doi:ng so 
prior to. a judicial determination of whtthcr such an &llIfard is required under (he law. 

, It WOUld d.ety the Spirit of Judge Dwyer's decision to award and release tbe~ sales 
bcfo~ the comu aeeide whet'he1', they. in fact.. inust bC released.' It would also be bo.th hasty 
and fOolish since the government ~ght. in the process, create property risbts~ w~ none 
r;;urromly exist or are ~ed to be given Ul¥ler the new loggblg rider. Of course, the. real 

, tragedy w~ld be logging that' W9Uld destroy t.be last mnaming Qld-growth stands that ,the 
Forest Service itseff has decided cannot be logged under our enVironmental laws. The 
fo~ aDd old...growtll <IqJend.~ 5~i~ will suffer pe.nnaneotly and irr'eparably if these 

, sales go forwaxd. . ' . , , 

To date, uei1ber Iud.ae Hogan nor any other judge bas 4efcnnined whether seetion 
2001 (k)(1) xeaebes enjoined or withdrawn timber sales. Nor have these issues been briefed, . 
in the motl~ nQw pendiDg before J~e Hogan~ We would be happg to work wim you ~ 

. determine the most ex~tious P~ to follow in obt;ainina a (mal judicial resolutiOB of 

-. ----.~.~. -

. -.- ... - .. -
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. . 

. these issues. In the meantime, the Forest Service and 1ho Justice Departm~ should respond 
fully to these CODCenlS and ensure that ·they arc resolved by rht; ·courts before taking any 
action to award or rel~ QlCse Rlc3. 

Sincerely. 

Patti A. Goldman 

'. 

00: . Jack Ward Thomas' 
Jim Lyons . 
K.aty McGinty 

. ' 
" 

... 
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FAX'NUMBER (202) 272-6817, 6815, 5775 
CONFXRMATION NUMBER (202) 272·8056 
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5 
UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF WASHINGTON 
AT SEATTLE 

6 

7 SEATTLE AUDUBON SOCIETY, et al., ) 
) 

a Plaintiffs,} 
) 

9 v. ) 
) 

10 J~ClC WARP THOMAS t at al., ) 
) 

" Defendants.) 
} 

12 anCi .) 
) 

lS WASHINGTON CoNTRACT LOGGERS ) 
ASSOCIATION, et al., ) 

14 ) 
Defendants- ) 

, 5 Inte~veno:rs . ) 

-----------------------------------) 16 

NO- C89-160WD 

ORDEa ON MOTIONS 
HEARD ON 
~oVEMBER 1. 199$ 

17 This lawsu1t was filed more than six years ago and was 

1B concludeQ Qy the encry of judgment more than three years ago. 

19 Se~eral of the plaintiffs now seek an order determining that 

20 injunctions ent.ered in 1990, while the calS8 was in progress', 

21 preclude the award of six timber sale~ in Oregon under a statute 

22 enaceed by congress in ~995. A review of past cases concerning 

23 

24 

25 

20 

the federal forests and the northern spotted owl is necessary to 

understand how the queB~ion ar~ses. 

~he plaintiff environmental organizations filed this case in 

early l~B~ to challenge ~he lega11~y ot a ~9aS Uniced States 

ORO ON MTNS HEARD ON NOV. 1, 1995 - 1 

6l0/600~ 9Z:61 96/CO/n 
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1 Forest Serv1ce plan to manage the forests within its jurisdiction 

2 that contain spotted owl habitat. Wh~le the case was pend~ng, the 

3 United States Fish & Wildlife Service announced on ~pril 25, 1989. 

4 its inr.ent to list the owl as "threatened" U?der the Endangered 

5 Species Act ("ESA"). lei U.S.C. § 1531. et seq- Soon afterward, 

6 Congress enaoted a temporary statute, which became law on Octo-

7 ber 23. 1989. directing the Forest Service and the Bureau of Land 

8 Management ("ELM") to ofter specified quan,ti~ies of Cimber for 

9 sale in fiscal years 1989 and 1990. The statute. Section 318 of 

10 the Department of the Inter10r and Related Agencies Appropriation 

" A.ct, Fiscal Year 1990. pub. 1.0. 101-121 (IISection 316 11 ), was based 

12 upon wildlife viability assumptions that tne federal agencies 

13 later recognized were false. Section 318 did, however, eontain 

14 certain safe~ards against needless destruction of o~d growth 

15 forest stands_ Among these was a requi~ement that the Forest 

1~ Servide and BLM avoid fragmenting ecologically significant old 

17 growth except to the extent ne~essary to meet the. state-wide ~ales 

18 quotas, and that they minimize fragmentation of old growth on a 

19 ~a~ional fo~est~by-national forest basis. Se~eral proposed sales 

20 were judi~iallY'~eviewed under these Section 318 standards. 

21 Because of violations of Section 318, this court issued injunc-

22 tions prohibiting the Forest Service from going forwarg with four 

23 ~ales in Oregon (the Co~boy; Nita, South Nita. and Garden Sales) 

24 until compliance was shown. The Cowboy sale ruling was affirmed 

25 on appeal by the ,Ninth Circuit; the o~her rulings were not ap-

26 pealed- The Forest Service withdreW two other challenged sales 

ORD ON MTNS H~ARD ON NOV. 1, 1995 - 2' 

ZlO/COO~ 9Z:61 S6/CO/11 
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(the First and Last ~ales); plaintiffs' motions for summary 

2 judgment as to them were therefore sericken.~s moot. 

3 Section J18 @xpired at the end of fiscal year 1990_ In 

4 october 1990 the Forest Service published notice that future 

S t1mber sal~s would be consistent with an interagency scientific 

6 repo~ti it did not, howeve~, adopt standards and guidelines as 

'7 r"'qub."eti hy r:.he Na.tiona.l Forest. Managem.ent Act ("NFMA"). 16 u. s. c. 

S § 1600 et seq., and did not promulgate an environmental impact 

9 statement a~ required by the Nat.ional Bhvironmental Policy Act 

10 ("NEPAli). 42 U.S.C. § 432l et seq. On Mar~h 7, 1991, this court 

11 entered an or~er declaring unl~wful the Forest. Service proposal to 

12 log spotted owl habitat without complying ~ith ~tatutory require-

,g ments. Seattle Aud~Qn Soc'y v Eyans, 771 F_ supp_ 1081 (W.D_ 

14 Wash. 199~), aff'd, 952 F.2d 297 (9th Ci~. ~991). Following an 

15 evidentiary hearing on the scope of injunctive re11ef. the court 

16 then issued an inj~nction protecting owl habitat from further 

17 timber sales pending the Forest Service's adoption of a management 

18 plan that complied with statutory law. Final judgment was entered 

19 in this ca$e on April 9, ~992, the Forest Servioe baving hy th~n 

20 published a new environntental intpact. statement ("EIS n ) and adopted 

21 a record. of decisi.on (nROD") for manGl.ging spotted owl habitat. 

22 The judgment dismissed as moot plaintiffs' NEPA claims and all 

23 claims relating to the abandoned 1998 ROD, grantQd plaintiffs 

24 summary judgment on their NFMA claims. and granted su.mma.ry judg-

2S Men~ ~o the federal defe~dan~s On plaintiffs' ~laims under the 

26 Migratory Bird Treaty Aot. The judgment did not mention the 
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Se~tion 318 claims, which had been ~esolved through injunctive 

2 relief. 

P.5 

~ On Ma~ 28, 1992, following ~riefing and a hearing, the court 

4 !ound that the 1~'2 ROD and EIS violated NgPA in ~hree ways. 

5 Seattle Audubon Soe'y v. Moseley, 798 F. Supp. 1473 (W.D. Wash. 

6 1:;t~2), aff'd sub nom. Seattle Al,lc;!u.t:!gn :SQc..:v v. ESpy, ~~f,S F.Zd. 6~~ 

7 (9th Cir. ~~~3). The Forest Service was enjoined to prepare a new 

6 or supplemental EIS curing these defects and, in the meantime, to 

9 refrain from awarding additional timber sales that wo~lQ log 

10 suitable habitat for the northern spotted owl. 

11 Litig~tion o~e~ the BLM forests followed a similar course in 

12 the District at oregon. ~ port1and Audubon Soe'y v. LUjan, 7~~ 

,g F. Supp. 1456 (P. Or. 1989); Portland Audubon Soe'y v. Lui an, 795 

14 F. Su~p. ~4B9 (D. or. l'~~)t aft'd sub nom. Portland Audubon soe'y 

15 V'. Babbitt, ~518 F.~Q 705 (3th Cir. ~993). 

16 lnApril ~333, ~he execueive branch began a major e~fort to 

17 resolve the forest controversy on a legally and scientifically 

18 sound basis. The result, after months of study and public .pro-

1Q cess. was a new ROD and EIS ado~ted by the Secretaries of Agricul-

20 tu~e and Interior. On judicial review, the 1994 plan was upheld 

21 in S!i=a:tt.le Audubon Socly Y. Lyons, 871 F. SUPP. 1291 <W.D. Wash. 

22 ~994). The court stat.ed: 

23 The FSEIS and ROO are ~he result of a massive 
effort by th~ e~e~u~ive b~anch of the federa1 government 

24 to meet the legal and scientific needs of forest manage
ment. They reflect unprecedented tho~Qughness ~n do~ng 

25 this complex and diffieult job. 

26. Id. at 1303. 
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2 

4 

6 

., 
B 

9 

10 

The Lygns decision also stat$~: 

The order now entered, if upheld on appeal, will 
mar~ the tirst time in sev@~al years that the owl-habi
tat fo~eete will be managed by thQ rQ~pcneible ~genciQs 
unde~ a plan found lawful by the courts- It will also 
mark the first time that ~he Forest Service and 8LM have 
worked togetner to preserve ecosystems common to their 
jurit3cii.c:tions. 

The Secretaries have noted. however, that the plan 
"will provide the highest sustainable tirnbeJ;' levels from 
Forest Service and BLM lanQ~ at all &cel0n alternatives 
that are likely to satisfy the requirements of existing 
statutes and policies." R.OD a.t 6l. In other words, any 
more logging sales than the plan contemplates wo~ld 
probably violate the laWs. Whether the plan and its 
imple~en~a~ion will remain legal will ~epend On future 
events and conditions. 

11 .!.sL. at 1300. 

12 The Northwest Fcre~~ plan approved in Lyons was adopted in 

13 compliance with NFMA, NEPA, the Fede~al Land ~oliey and Management 

14 Act, 43 U.S.C. § 1701 et ~eq., and other applicable statutes. Id. 

15 at 1302-03. Tho~e statutee, and their implementing regulation6, 

16 remain in effect and are binding upon the Forest Service and the 

17 BLM_ The same is true of the Northwest Forcet Plan, the imp~emen-

18 tation of which can go forward during appellate review. 

19 Congress, however, has now adopted another short-term mea3ur~ 

20 which mandates that certain logging sales be made ~ega~dless of 

21 the environment~l laws. Thi3 is Section 2001 of the Fiseal Year 

22 1995 Emergency Supplemental App~opriations for Disaster Relief and 

23 Resci:Jsions Act ("Rescissions Act"), ~. L. No. 104-19, eigned 

24 into law by the President on July 27, 1995. Subsections 2001(b) 

25 and (c) of the Rescissions Act deal with expeditin9 sa~vage timber 

26 sales, which are to go forward ~v~n if the costs to the government 
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exceed the likely revenues. Subsection (d) ,directs that notwith-

2 standing any o~her law, the secretaries OI Agric~l~ure and 

:l Interior "shall expeditiously prepare. offer, and a.ward timber 

4 sale contracts on Federal lands described in" ehe ROD that was 

5 approved in the Lyons case. Subsection (f) provides fo~ expedited 

6 judicial r~~iew of subsections (b) and (Q) $ales in the district 

7 where the affected lands are located. Subsection (i) p~ovides 

8 that the documeX'ltfla and procedures required by Section 2001 .for the 

9 prepara~ion and offering of sales under SUQseotion (b) or (d) 

10 shall be aeeme~ ~o satisfy tbe requirements of the environmental 

11 laws. Subsection (j) provides that the authority afforded by 

12 

14 

15 

16 

17 

15 

19 

21 

22 

23 

24 

25 

26 

Subsections (h) and (d) shall expire on December 3~, 1~96. 

Subsection (k) reads as follows; 

AWARD AND RELEASE OF PREVIOUSLY OFFERED AND 
UNAW~SD TIMSER SALE CONTRACTS. 

(1) AWARD AND RELEASE REQUIRED. Notwithstanding 
any other provision of law, within 45 days after the 
date of the enactment of this Act, the Secretary con
cerned shall act to awar~, release. and permit to be 
completed in fiscal years 1995 and 1996, with no change 
in originally advertised terms, volumes. and bid prices, 
all timber sale contracts o~fered or awarded before that 
date in any unit of the National Forest Sy~~em or dis
trict of the ~ureau of Land Management subject to sec
tion 318 of Public Law 101-121 (103 Stat. 745). The 
return of the bid bond of the high bidder aha~~ not 
alter the responsibility o~ the Secretary concerned to 
comply with this paragraph. 

(2) THREATENED OR ENDANGEREO :BIRD SPECIES. No 
sale unit shall be released or completed under ChiS 
suCsection if any threatened or endange~ed bird species 
is kno~n to be nesting within the acreag? that is the 
6ubject of the sale unit. 

(3) ALTERNATIVE OFFER IN CASE OF DELAY. If for 
any reason a ~ale cannot be relcoGed ond completed under 
the terms of this subsection within 45 days after the 
gate of the enactment of this Act, the Secretary eon
cerned shall provide the purchaser an equal volume of 
tirnbe~. of like kind and value. wh~ch ~hall be suPject 
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to the terms of the original contract and shall not 
count against current allowa~~e"sale quant1ties. 

On August 8, 19~5. Northwest Forest Reao~rceg Council 

("NFRC"). an industry aasoc;.ation, brought suit in the district of 

Oregon to compel the Secretaries to release timher sales in 

accordance with Subsection 2001(k) (1). Northwest Forest Resource 

Cguncil Yc Glickman, Civ. No. 9S-6244-HO. On September 13. 1995. 

Judge Hogan, in that case, granted NFRC's motion for summary 

judgment d~terMining that Section 2001(k) (1) requires the release 

of all sales offered before Ju~y 27, 13~5, in the geographic area 

that was subject to Section 318: the requirement is not limited to 

sale~ offered pursuant to Section 318. On October 17, 1995, Judge 

Hogan followed thiS ruling with an injunction directing the 

release of sales offered or awarded between October 1. 1990. and 

July 27, 1995. (The injun~~ion does not order release of fiscal 

year 1990 sales such as those at issue here; "they are the subject 

of another summary judgment motion scheduled for oral argument in 

the District of Oregon cn November 7, 1995w)~ The federal defen

dants have appealed the October 17 injunction and have ob~ained an 

expedited hearing schedule in the Ninth Circuit. 

Thi~ 1989 case does not, of oourse, ~on~ern Section 2001 of 

the Rescissions A~t passed in 1995. Some of the plaintiffs. 

~Also noted for November 7 is a mot~on asking Judge Hogan 
to transfer to this court (Judge Rothstein) a case. Scott Timber 
CS. y. Gli~kman, Civ. No. 9S-6267-HO, which challenge$ the 
adm~nistrativeagencies' interpretation of the "known ~o be 
neatins" langua.ge of ,su~section 2001(k) (2). The eame issue is 
raised in 2il~hM~k Aydubon SQ~ly v~ Glickman. C95~1234R, filed 
in this distriet on ~U9ust la, 1995. Judge Rothstein has 
Qrdered that cro~~~mQtiQns for summary jUQgment ~e filed. 

ORD ON MTNS HEARD ON NOV. 1. 1995 - 7 

86:61 !:I6/CO/n 



1 1-03-1 995 1: 59PM FROM JUDGE DWYER 206 553131 2 P.9 

i 
AO 72 
If'I"v BIIl?1 

2 

3 

4 

5 

6 

7 

B 

9 

10 

11 

12 

13 

14 

1S 

18 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Gl0/600~ 

however, bave mQved to "clarify and enforce II the injunctions 

entered rive years ago under Section.3l8 and Che judgment ente~ed 

more than three years ago. 2 They seek an order declaring that 

the four sales enjoined by this court in 1990 pursuant to Section 

31B. and the two others withdrawn in 1990 in the face of summary 

judgment motions, are not within the Sec~ion 2oa~(k) (~) category 

of "titnber sale contracts offered or awarded befo~e [July 27, 
" 

~995].1I They seek also a ruling t.hat. any contra.ry ineerpreta.tion 

of Section 2001{k) (1) would violate the constitutional separation 

of powers. All six aales 1n question would be illegal but for 

Section 2001Ck} (l); they are located i~ late succes~ional reserve 

areas, as defined,by the Northwest Forest~plan. The plaintix~s 

acknowledge that the relief they seek overlaps with what has'been 

or will be decided in the District of oregon. In regard to one o~ 

their arguments they state: , 

We recognize that Judge Hogan adopted a ~ontrary 
inte~pre~at~on in holding that Section 200~(k) re~ire$ 
the Forest Service and the Bureau of Land Management t'e 
allow eve~ timber sale contract offered ~n all Oregon 
and Washington forests since l~8~ to go forward t.o 
completiQn.-

MemoranQum in support of Motion to Clarify ana En!orce Judgment at 

21-

The District of oregon, unlike this district, has l~tigation 

in progress over t.he meaning and interpretation of Section 

~The plaintiffs bringing t.his mot.ion are Pilchuck Audubon 
Society, ~ortland Audubon Society, o~~gon Natur~l Re~ources 
Council. Lane County Audubon So~ietYI and Washington Envircnmen-
t~l Counoil. ' 
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1 2001(k) (1). Major i~5ues have already been decided: one important 

2 holding is now onoappeali and rulings on other issues, includ1ng 

3 those raised by the present motion, appear to be imminent. 

4 

s 

6 

7 

8 

and WCLA have suggested that, to avoid 

of. effort and potentially inoonsistent results, the 

plaintiIfs' motion until Iurther rulings are 

Oistrict of Oregon litigation. It is possible that 

made there will moot the present motion. The 

~ Sugge tieD makes sense and is hereby adopted. Plaintiffs' motion 

10 

1 1 

12 par 

'3 to 

14 

15 coU 

16 

17 

18 

19 

20 

21 

22 

25 

26 

ayed pe~ding further orders on the same or related matters 

rning Sec~ion 2001(k) (1) in the Distric~ of Oregon. ~y 

renote the motion on one week's notice, with responses 

the day before the renoted hearing date. 

The elerk is directed to send copies of this o~de~ to all 

November 3, 1~~5. 

W~~liam L. Dwyer 
United States District Judge 
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~ITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

AT SEATTLE 

SEATTLE AUDUBON SOCIETY I et al" ) 
) 

Plaintiffs, ) 
) NO. CB9-160WD 

'<I. ) 
) MINUTE ORDER 

JACK WARP THOMAS, et al., ) 
} 

nefendants. ) 

) 
and ) 

) 
WASHINGTON CQ~RACT LOGGE~S ) 

ASSOCIATION', et al .. ) 
) 

Defendante- ) 
Intervenors. ) 

) 

P. 11 

17 The following minute o~der is made by the direc~ion of the 

18 court, the Honorable William L. Dwyer: 

19 The motion ~f plaintiffs Pilchuck Audubon Society, et al., 

20 for leave to file an overlength brief is granted. Plaintiffs' 

21 motion to expedite the hearing on their motion to clarify and 

22 enforce judgment is also granted, the hearing baving been held on 

23 November 1, 1995. 

24 Filed and entered this 3rd Qay ot No~ember, ~995, 

25 BRUCE RIFKIN. Clerk 

26 
By 

Deputy Clerk 

MINUTE ORDER 
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2 

4 

5 
UNITED STATES DISTRICT COUKT 

WESTERN DISTRICT OF WASKINGTON 
AT SEATTLE 

6 

7 SEATTL~ AUDUBON SOCIETY'. e~ &1-. 

a Plaintiffs, 

9 v_ 

'0 JACK WARD THOMAS, et al.. 

11 Defendants_ 

'2 and 

13 WASHINGTON CONTRACT LOGCER.S 
ASSOCIATION, et al., 

14 
Oefendants-

is Intervenors-

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
} 
) 
) 
) 

16 --------------------------------~) 

MINUTE ORDER 

P_ 12 

17 The following minute order ia made by the direction of the 

18 court, the Honorable William L. Dwyer: 

19 WCLA's motion to transfer this case to the District of Oregon 

20 is denied. Ita motion to stay proceedings is stricken as moot in 

21 view of the Orde~ on Motions Reard on NovembQ~ 1, 1995, entered 

22 this date. 

23 Filed and entered this 3rd day of Novembe~, ~995-

24 BRUCE RIFKI~, Clerk 

25 
By 

Deputy Clerk 

MINUTE ORDER. 
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~~~~T~h~o~m~a~s_ On November 1st, Judge Dwyer 
held oral argument on plaintiffs SAS' Motion 
to Clarify and Enforce Judgment (as to the 
Cowboy, Nita, South Nita, Garden, First and 
Last timber sales). Dwyer indicated that he 
would issue a ruling no later than November 
7, 1995. 


