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MEMORANDUM
TO: Don Barry

Hob Baum

Dinah Bear
Mark Gaede
Terry Garcia
Dave Geyer
Mike Gippert
Nancy Hayes
Tom Jansen
Ann Kennedy
Jay McWhirter
Rick Prausa

FROM: Pater Coppelman

RE: First and Last Timber Sales:
Unenjoined Sales at Issue before Judge Dwyer

We met at DOJ last week toe discuss how wa should
respond to Sierra Club’g filing before Judge Dwyer as to six
section 318 timber sales, At that time we reviewed four of these
sales which were under a court injunction, having been found to
violate the section 318 fragmentation requirement. We determined
that as to those sales we would agree with the Sierxa Club’s
position and not seek to have the sales go forward. We also
included two other sales (the First and Last) in that category.
However, those sales were never enjoined, but were withdrawn
following the entry of other injunctions.

Although we had discussed taking the same position on
the First and Last sales as we were taking on the other four
sales, I do not believe we can take that position. , After
raviewing all the pleadings to date and the memorandum of Jack
Ward Thomas on this issue, I believe the argument in faver of a
continued injunction is foreclosed.
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First, on September 27, 1895, Jack Ward Thomas zent a
Memorandum to the Reglonal Forester, Ragion 6. This memo
outlined the steps that should be taken to comply section
2001(k). The regional Forester was teld not to award those
timber sales that are currently enjoined by court order. For
those sales not enjoined, however, Jack Ward Thomas explained:

-

|

-

For those sales listed on Table 3
that are not currently enjoined
[which include First and Last] but
are delayed as a result of other
court actions, the Department of
Justica will begin the process of
providing notification to the
relevant court and parties to the

- litigation of the applicability of
Section 2001(k) and the
Administration’s proposal to
proceed with these sales upon
resolution of any outstanding
issues.

Memo, at 1, attached hereto. Second, in response to pleadings
filed before Judge Hogan, we have repeated this position,
explaining that those sales -- including First and Last =-- will
go forward following notice to all the parties in the guxrent and
previous litigation.

Therefore, at this time and based upon these priorx
statements, I want to advise you that we will contilnue -to argue
that an injunction should ¥emain in place fox all previously
enjoined sales. However, as to those that were never enjoined,
we have no choice but to indicate that we believe thoge sales
should be allowed to go forward. Please c¢all me if you have any
questione.
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U.S. DEPARTMENT OF JUSTICE
ENVIRONMENT AND NATURAL RESOURCES DIVISION
GENERAL LITIGATION SECTION
601 PENNSYLVANIA AVENUE, N.W.
WASHINGTON, D.C. 20004

FAX NUMBER (202) 305-0506
CONFIRMATION NUMBER (202) 305-0460

PLEASE DELIVER TO:

To: Dinah Bear 456-0753
Lois Schifferx 514-0557
Peter Coppelman
Mike Gippert, 630-2730
Jay McWhirter
Tim Obst
Elena Kagan 456-1647

NUMBER OF PAGES:
DATE: January 17, 1996

FROM: Michelle Gilbkert

MESSAGE: Attached is a draft notice for filing before
Judge Dwyer relating to the First and Last sales. Please let me
know if you have any comments by 10:00 tomorrow morning, so I can
get back to Scott Horngren and file this with the Court. I will
also file it pursuant to a notice of filing with Judge Hogan, to
keep him apprised of our actions relating to these sales.
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THE HONORABLE WILLIAM L. DWYER

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

SEATTLE AUDUBON SOCIETY, et al.,

Civ. No. CB9-160WD
Plaintiffs,

V.

JACK WARD THOMAS, et al.
NOTICE OF FILING
AND REQUEST FOR

STATUS CONFERENCE

Defendants.

P N s L

The United States Forest Service, through and by its
counsel, hereby files the Order issued by Judge Hogan of the
United States District Court of the District of Oregon on January
10, 1996 in Northwest Forest Resource Council v. Glickman, No.
95-6244 (consolidated with Case Nos. 95-6267, 95-6384). Pursuant
to the January 10 Order, Judge Hogan declared that certain saleg,
including the First, Last, Cowboy, Nita and South Nita timber
saleg located on the Umpqua National Forest and the Garden sale
located in the Siskiyou National Forest are subject to the
requirement of Section 2001 of the Rescissionsg Act of 1995. Pub.
L. 104-19 (July 27, 1995). Judge Hogan’s January 10 Order
enjoins the federal defendants to "immediately award, release
and permit to be completed all sales subject to section

2001 (k) (1) as declared in this order. However, with respect to

NOTICE OF INTENT TO RELEASE
FIRST AND LAST TIMBER SALES - 1

@oo2
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offered sales subject to a preceding injunction issued by another
court, this oxder shall operate only‘as declaratory judgment
under Federal Rule of Civil Procedure 57 and 28 U.S.C. § 2201.
Plaintiffs may seek relief in the court that issued the preceding
injunction or in this court subsequent to the issuing court'’s
modification or vacation of the preceding injunction.®

The above-mentioned sales were previously the subject of
litigation in the above-captioned actlon. The First and Last
sales were the subject of dismissals based on the Forest
Service’s decision to withdraw the sales. The Cowboy, Nita,
South Nita and Garden sales were enjoined for violations of
Section 318 of the Department of the Interioxr and Related
Agcncies Appropriations Act for Fiscal Year 1990. Pub. L. No.
101-121 (103 Stat. 701) (1989). These six sales were more
recently the subject of plaintiffe’ Octobex 3, 1995 motion to
clarify and enforce judgment filed with this Court.? On

November 3, 1995, this Court stayed plaintiff’s motion to clarify

and enforce judgment "pending further orders 6n the same or

1 In 1990, plaintiffs Seattle Audubon Society et al.
gought to halt the release of these two sales through separate
motions for summary judgment and a permanent injunction. See
Minute Order (October 16, 1990) (Dkt.# 675). In response to
these motlons, the Forest Service agrxeed to withdraw the First
and Last Timber Sales. Upon notice of the Forest Service’s
action, this Court declared the motions for summary judgment and
permanent injunction "stricken as moot." Id.

2 On October 3, 1995, plaintiffe’ Pilchuck Audubon
Society et al., filed a Motion to Clarify and Enforce Judgment asg
to 8ix sales, including the First and Last timber sales, that
were enjoined or withdrawn from release as a result of eaxlierxr
litigation in this court. gSeg Motion to Clarify and Enforce
Judgment (10/3/95) .

NOTICE CF INTENT TO RELEASE
FIRST AND LAST TIMBER SALES - 2
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related matters concerning Section 5001(k)(1) in the District of
Oregon. Any party may renote the motion on one week’s notics,
with responses to be due the day before the renoted hearing
date."

The First and Last timber sales were not enjoined by this
Court and are now subject to Judge Hogan’'s injunction ordering
their release. However, because these two salez were the subject
of previous proceedings before this Court, including the recent
motion to clarify and enforce judgment f£iled by ﬁhe plaintiffs in
this action, the Forest Service believes that direction from this
Court is necesgary. Accordingly, the Forest Service seeks a
status conference to clarify what action must be taken with these
two sales.? Pursuant to Local Rule LR 7(f), federal defendants
resﬁectfully request to participate in the status conference by
telephone. The Forest Service notes that the four other sales,
Cowboy, Nita, South Nita, and Garden, are not subject to Judge

Hogan'’s January 10 injunction.®

3 In previous filings before Judge Hogan, federal

defendants explained that in light of this Court’s stay of
plaintiffs’ wotion to clarify and enforce this Court’'s prior
ordare, the Firgt and Last sales should not be released unless
Judge Hogan were to rule that the saleg are covered by section
2001 (k) and tha¥ this Court were to confirm that the sales should
be released upon consideration of Judge Hogan’s ruling. See
Defendants’ Responge to NFRC's Two Motions Seeking Release of 11
Sales Subject to Injunctions oxr Other Court Orders at page 9,
note 7 (dated November 21, 1995).

1 Federal defendants had argued bafore Judge Hogan that
these four sales which had been enjoined for violations of
Section 218 and were never cured to comply with the statute were
void ab initio and accordingly not subject to Sectlon 2001(k) (1).
Judge Hogan rejected that argument and declared that these sales

{continued...)

NOTICE OF INTENT TO RELEASE
FIRST AND LAST TIMBER SALES - 3
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1| Respectfully submitted this day of January 1996.
2
1L.OTS J. SCHIFFER
3 Assistant Attorney General
4 PETER D. COPPELMAN
Deputy Assistant Attorney General
5
KATRINA C. PFLAUMER
6 United States Attorney
7
8
WELLS D. BURGESS
9 MICHELLE L. GILBERT
U.S. Department of Justice
10 Environment and Natural Resources
Division
11 : Genexral Litigation Section
P.O. Box 663
12 Washington, D.C., 20044-0663
(202) 272-6958
13
Attorneye for Federal Defendants
14
15
16
17
18
19
20
21
22
23
24
25 4(...continued)
also were subject to Section 2001(k)(1). Judge Hogan did not
26 | enjoin award of these four sales in light of this Court'’s
previous injunctions.
27
NOTICE OF INTENT TO RELEASE
28| FIRST AND LAST TIMBER SALES - 4
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U.E8. DEPARTMENT OF JUSTICE
ENVIRONMENT AND NATURAL RESOURCES DIVISION
GENERAL LITIGATION SECTION
601 PENNSYLVANTA AVENUE, N.W.
WASHINGTON, D.C. 20004

FAX NUMBER (202) 272-6817, 6815, 5775
CONFIRMATION NUMBER (202) 272-8056

PLEASE DELIVER TO:

To:
Dinah Bear - 456-0753
Elena Kagan 456-1647

DATE: January 16, 1996
FROM: Michelle L. Gilbert '

MESSAGE: Attached is the letter that we sent to Scott
Horngren this evening. Also attached is one of our memorandum
responding to NFRC's motion for release of 11 enjolned or
withdrawn salesg, as well as the briefing paper that we c¢irculated

to the group before drafting the memo. Please call with any
questions.

e
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U.S. Deparmment of Justicc

Environment and Natural Resources Division

General Litigation Section Washington, D.C. 20530

January 16, 1996

Scott W. Horngren, Esqg.
Haglund & Kirtley

One Main Place

101 $.W. Maln, Suite 1800
Portland, Oragon 97204

Facegimile Number: 503 225-1257

Re: Northwest Foregt Resource Council v. Glickman

Dear Mr. Horngren:

We received today your letters of January 12, and January
16, 1996, in which you raise questions about compliance with
Judge Hogan’s Order of January 10, 19%6. Asg you may be aware,
the federal government has been shut down due to a funding
shortage from December 16 through January 5, 1996. Following
that furlough situation, Washington, D.C. was hit with a winter
blizzard, and these weather conditions clogsed the federal
government for January 8-10 and 12. Thus, today represents our
first day back in the office.

You advise ug in your letter that unless you hear from us by
the cloge of business today regarding the First and Lagt timber
sales you will file a motion of contempt based on the court’s
January 10, 1996 Order. As with all previous orders, we take the
Court’s directiong seriously. We are aware of the Couxt‘s ruling
on First and Last and the importance of prompt compliance.

We are also mindful, howevar, that these saleg are also the
subject of a motion for clarification and enforcement by the
plaintiffs in SAS v. Thomas Civ. No. 89-160(WD) before Judge
Dwyer. On November 3rd, 1995, Judge Dwyer stayed that motion
pending a ruling by Judge Hogan. Thus, we are in the process of
determininglyhat filings are required before Judge Dwyer before
releasing these salesjf We will, of course, want to keep Judge
Hogan apprised of our 7actions in connection with these sales
before the District Court for the Western District of Washington.
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We are committed to complying fully and promptly with Judge l
Hogan’'s Order. We will be contacting you by Thursday to discuss
our next step. In the meanwhile, we certainly believe that any
motion for contempt would be improper.

Sincerely,

" Michelle Gilbert '
Ellen M. Athas
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KRISTINE OLSON
United States Attorney b R L
888 SW Fifth Avenue A B Lo - , R
Portland, OR 97204-2024 VR B S LA

(503) 727-1008

LOIS J. SCHIFFER

Assistant Attorney General o - 67(5.,/-«/#u;)c7;2£%’
MICHELLE L. GILBERT o — -
EDWARD A. BOLING

JEAN WILLIAMS DEPARTMENT OF JUSTICE | B
ELLEN J. KOHLER ‘ | B
U.S. Department of Justice : 4/7 ¢
Environment and Natural Resources Division { ~ i o
P.O. BoxX 663 T
Washington, D.C. 20044~0663 LANTS T
Telephone: (202) 272-8338 -

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESOURCE COUNCIL,

)
)
Plaintiff, ) .
) Civil No. 95-6244~HO
V. ) (lead case)
) Civil No. 95=6267-HO
DAN GLICKMAN, is his capacity ) (consolidated case)
as Secretary of Agriculture; ) DEFENDANTS’ RESPONSE
BRUCE BABBITT, in his capacity as ) TO NFRC’S TWO MOTIONS
Secretary of Interior, ) SEEKING RELEASE OF 11
) SALES SUBJECT TOQ
) INJUNCTIONS OR OTHER
)

COURT ORDERS

Defendants.

INTRODUCTION
Defendants hereby respond to NFRC’s two motions seeking the

release under subsection 2001(K) (1) of 11 timber sales that had

been the subject of court injunctions or other orders.! By a

! See NFRC’s Motion for Leave to File Supplemental
Memorandum; Motion for Further Clarification or Enforcement of
October 17 Injunction; Supplemental Memorandum in Support of
Third Motion for Summary Judgment and in Support of Motion for
Further Clarification or Enforcement of the Court’s October 17

DEFENDANTS’ RESPONSE TO
NFRC’S TWO MOTIONS SEEKING
RELEASE QF 11 SALES

»] -
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third motion for summary judgment, NFRC had sought the immediate
release of 24 timber sales that had initially been offered under
Section 318 of the 1990 Appropriations Act, Pub. L. 101-121. As
explained in defendants’ opposition to that motion, and as
further clarified in the Seventh Declaration of Jerry Hofer,
attached as Ex.A, 14 of thoze 24 gales were releasad for
operation or award to the high bidder.? In addition, four sales
were withheld for known to be nesting determinations.? The
remaining six sales were the subject of a proceeding before Judge
Dwyer in the.Western District of Washington and have not been
released. It is these six sales, in addition to three sales
offered more recently in 1994, 1993 and 1991 that also were the

subject of other courts’ orders, that remain at issue pursuant to

Injunction. As explained in Defendants’ Response to NFRC’s
Motions for Leave to File Supplemental Brief, filed November 3,
1995 and incorporated herein by reference (hereafter "Defendants’
Response"), defendants strongly contest NFRC’s allegations that
defendants have taken inconsistent positions in connection with
the sales at issue herein. As explained, defendants have clearly
stated how they intended to address the subject sales and have at
all times acted conesistent with those statament. See Defendants!’
Response at 4-7.

2 For one sale, the Holdaway II sale, the high bidder
declined the award. gSee Seventh Declaration of Jerry Hofer at ¢
3. Accordingly, that sale will not proceed further under
subsection 2001(k) (1).

3 See Declaration of Grant Gunderson at § 10 and
Supplemental Gunderson Declaration at € 12, dated September 27,
1995 and attached as Ex. B to Defendants’ Opposition to
Plaintiff’s Third Motion for Summary Judgment and in Support of
Defendants’ Cross Motion (hereafter "Defendants’ Opposition").

DEFENDANTS* RESPONSE TO
NFRC'S TWO MOTIONS SEEKING
RELEASE OF 11 EBALES

-2-



1| NFRC’s motions.®

2 For the majority of the subject sales, the agencies reassert
3| that subsection 2001(k) (1) does not mandate their immediate

4| release as they were not sales that were "subject to section

5{ 318,43 However, given the Court’s September 13 decision and

6| October 17 Order, the agencies recognize that such a position,

7} while on appeal, does not currently provide a grounds for not

8| releasing the subject sales, and the agencies are acting

9| accordingly. Nevertheleas, for the four sales that had been

10{ enjoined by Judge Dwyer for noncompliance with section 318,

11| alternative grounds exist for concluding that such sales do not
12| fall within the scope of subsection 2001(k) (1) as interpreted by
13| this Court. As to the remaining seven sales,';hile defendants
14§ maintain the right to act in accordance with any favorable

15| decision on appeal, defendants are not aware of grounds for

16§ contesting their release:1 Indeed, two sales have been released
17 under subsection 2001(k)71), as described below. Defendants do

18| request that, upon issuance of a ruling by this Court, defendants

19§ be provided the opportunity to advise the relevant court of this

20

21 ‘ While NFRC’s two recently filed motions seek the

22 release of 11 sales, 2 of those sales have already been released,
as further explained above.

23 5 The only sales whose releaseot be affected by the

24 outcome of the pending appeal to the NiR Circuit are BOULDER
KRAB, ELK FORK, FIRST and LAST sales, which were initially

25 offered under section 318 and were not subject to a judicial
determination that the sales viclated section 318. See

26 discussion infra regarding COWBOY, NITA, SOUTH NITA and
GARDEN .

27

DEFENDANTS* RESPONSE TOQ
NFRC’S TWO MOTIONS SEEKING
RELEASE OF 11 SALES

-y -
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Court’s ruling.

STATEMENT OF FACTS

I. THE 11 SALES SUBJECT QOF NFRC’S TWO MOTIONS

f ————— ————————— 1)
6 Sales before 2 Sales before 3 PY 91 “
J. Dwyer = J. Panner «. 95 Sales
4 Sales enjoined 2 sales subject 2 sales enjoined
(Cowboy, Nita, of stipulated (Tip, Tiptop)

South Nita, Garden) dismissals

| (Boulder Krab, Elk |1 Sale subject of
2 8ales subject of Fork) orders effectively
stipulated dismissals : . prohibiting
(First, Last) *Released . release (Gatorson)
*gubject of motion to
clarify and enforce
Jjudgment (stayed)

IX. THE 8IX BALES SUBJECT TO
PROCEEDINGE BEFORE JUDGE_DWYER

The action involving the six sales before Judge Dwyer
commenced in 1989 with the filgnq of a complaint in the United
States District Court for the Wastarn District of Washington
challenging the Forest Service’s adoption of the 1988 ROD and .
FSEIS for an Amendment to the Pacific Northwest Regional Cuide
("Spotted owl Guidelines"), See Order on Motions Heard on

—~N6ir'é'ir?15é1: 1, 1995, SAS v. Thomas, C89-160WD. SAS plaintiffs
sought a preliminary injunction, and on March 24, 1989, the court
preliminarily enjoined certain planned timber sales. Following
enactment of Section 318, defendants moved to vacate the

preliminary injunction, which was granted in November 19838. See

generally Seattle Aundubon Society v. Robertson, 914 F.24 1311

DEFENDANTE® RESPONSE TO
NFRC’S TWO MOTIONS SEEKING
RELEASE OF 11 SALES

-4-
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(9th Cir. 1990), rev’d and remapded, Robertson v. Seattle Audubon
Soc’y, 503 U.S. 429 (19932).

Meanwhile, on various dates in 1990, pursuant to Congress’s
directives in Section 318, the Forest Service proceeded to
auction the COWBOY, NITA, SOUTH NITA, FIRST and LAST timber sales
on the Umpqgua National forest, and the GARDEN timber sale on the
Siskiyou National Forest, under authority of section 318. See
Order on November 1, 1995 Motions. In March ©f 1990, SAS
plaintiffs amended their complaint to add, inter alia, claims
under Section 318. The amended complaint sought an injunction
against all sales that were not in compliaﬁce with Section 318
and specifically alleged violations of subsection 318(b) that
sets forth the Forest Service’s duties to minimize fragmentation
of the most ecologically significant old=-growth forests ("ESOG")
when possible within the parameters of Section 318. See First
Amended Complaint (3/30/90).

In April 1990, SAS plaintiffs filed the first challenge to
one of the six sales at issue here. The motion for summary
judgment and a permanent injunction as to the COWBOY timber sale
located on the Umpqua National Forest alleged that the Forest
Service failed to comply with the fragmentation requiréments of
Section 318(b) (2). Challenges to the NITA, SOUTH NITA, FIRST and

"LAST- sales also located on the Umpqua Natjonal Forest, and the

GARDEN timber sale located on the Siskiyou National Forest, were

brought on similar grounds. §See Seattle Audubon Soc’y v. Evans,
771 F.Supp. 1081, 1085 (W.D.Wash. 1991).

DEPENDANTS’ RESPONSE TO

NFRC’S TWO MOTIONS SEEKING
RELEASE OF 11 SALES



01/16/986 TUE 18:53 FAX 202 272 6815 ENRD GEN LIT

&) o w V] =

10
11
12
13
14
15
16
17
18
19
20
21

23
24
25
26
27

A

@oog

The result of these actions were four injunctions
prohibiting the Forest Service from advertising, offering,
awarding or operating the COWBOY, NITA, SOUTH NITA and GARDEN
timber sales "until such time as the agency shows that a non=-
ESOG-fragmenting sale . . . cannot be substituted feasibly and
consistently with existing management plans." Orders attached as
EX. C to Defendants’ Opposition.

Prior to a ruling on the FIRST and LAST timber sales, the
Forest Service rejected all bids and informed the appareﬁt high
bidder of its intention not to reoffer the sales as part of the
fiscal year 1990 timber sale program.® Consequently, the
actions against the FIRST and LAST timber sales were stricken as
moot. See Minute Order attached as Ex. D to Defendants’
opposition.

In October of 1290 SAS plaintiffs gmended their complaint a
second time claiming that the Forest Service had violated
National Environmental Policy Act (NEPA), National Forest
Management Act (NFMA), Migratory Bird Treaty Act (MBTA) and the
fragmentation provision of sSection 318 in failing to provide
adequate standards and guidelines for the management of suitable

spotted owl habitat, Second Amended Complaint (10/22/90). SAS

—— . ==

ﬁiﬁfﬁfiffs also renewed their motion for summary Jjudgment and a
permanent injunction as to Garden, Nita, South Nita, First and

Last timber sales alleging violatione of NEPA, NFMA, MBTA and the

6 See Ex. A to Declarations of Allan Brock attached
hereto as Ex. B.

DEFENDANTS * RESPONSE TO

NFRC’S TWO MOTIONS SEEKING
RELEASE OF 11 SALES
6=
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.APA. See Seattle Audubon Soc’y v. Robertson, 931 F.2d 590 (9th

Cir. 1991).

Prior to issuing the May 23, 1991 Memorandum Decision and
Injunction compelling the Forest Service to complete and adopt
revised standards and guidelines for management of spotted owl
habjitat, Judge Dwyer denied SAS plaintiffs’ renewed motion as to
the five sales as moot, indicating that "“nothing in the record
suggests the Forest Service plans to go forward with these
sales."” Decision on Motions for Summary Judgment and for
Dismissal (3/7/91) (attached as Ex. c).

The phase of the litigation relating to the management of
the old-growth forests concluded in April 1992 with the entry of
a final judgment dismissing all claims as to the 1988 ROD and SAS
plaintiffes’ NEPA claims as moot, granting summary Jjudgment in
faﬁor of SAS plaintiffs’/ NFMA claims and granting summary
judgment for defendants’ MBTA claims. The judgment did not

address SAS plaintiffs’ section 318 claims. See Seattle Audubop

"Soc’V' v, Mosley, 798 F. Supp. 1473, 1476 (W.D.Wash. 1992).

On October 3, 1995, SAS plaintiffs filed a motion to clarify
and enforce the prior judgments of the Dwyer Court regarding the
six timber sales. On November 7, 1895, Judge Dwyer stayed that

motion pending further orders of this Court. See Order on

November-1, 1995 Motions.

1111117
i
e

DEFENDANTS® RESPONSE TO
NFRC’S TWO MOTIONS SEEKING
RELEASE OF 11 SALES
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III. TWO S8ECTION 318 SALES SUBJECT TOQ
COURT PROCEEDINGS BEFORE JUDGE PANNER

Two other sales initially offered under section 318, BOULDER
KRAB and ELK FORK, were challenged under NEPA and the wild and
scenic Rivers Act in an action before Judge Panner of the United
States District Court of for the District of Oregon, Civil No.
90-969~-PA. See Complaint for Declaratory Judgment and Injunctive
Relief, attached hereto as Ex. D. Those actions did not raise
challenges for violations of section 318. The complaint
involving those sales was dismissed without prejudice on March
2%, 1991 on the basis of a stipulation of the parties, in which
the Forest Service agreed to perform a new NEPA review for the
projects, issue a new Decision Notice and hold a new auction if
the sales were to proceed in the future. See Order attached as
Ex. D to Defendants’ Opposition.

These two sales, that had been offered pursuant to sectien
318 and were never challenged under, or found to violate, section
318, have been released pursuant to subsection 2001(k) (1).
Because of the prior court proceedings involving the sales,
defendants explained in previous filings in this Court that "such
sales cannot be released without, at a minimum, alerting the
interested parties and relevant court of the potential
applicability of section 2001(k) . . . ." Defendants’ Opposition
at 11. Consistent with that representation, for the ELK FORK and
BOULDER KRAB sales, defendants provided notice to the relevant

courts and all parties of the agency’s intent to release the

DEFENDANTS' RESPONSE T0
NFRC’S TWO MOTIONS SEEKING
RELEASE OF 1l SALES
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sales following expiration of 15 days from the date of the

notice.”

See Notice of Filing dated October 16, 1995.

Following the 15-day notice period, the Forest Service issued the
award letters for these two sales. See Declaration of Jerry
Hofer dated November 3, 1995, attached as EX. A to Defendants’

Response.

Iv. THE THREE SALES THAT WERE OFFERED IN 1994,
1993 AND 1991 AND NOT PURSUANT TO SECTION 318

The three remaining sales, TIP, TIPTOP and GATORSON, were
not orffered pursuant to Section 318, but were Fiscal Year 1991-95
Sales, as addressed by this Court’s October 17 Order.?

The TIP and TIPTOP sales are located on the Wenatchee
National Forest. The TIP sale was awarded on September 9, 1994
to Longview Fibre Co. .See Chart attached to Seventh Declaration

of Jerry Hofer. The TIPTOP sale was awarded February 16, 1994 to

7 The FIRST and LAST sales, before Judge Dwyer, also were
the subject of prior court proceedings but had never been
enjoined. Because these sales were the subject of the pending
motion before Judge Dwyer to clarify and enforce his prior
orders, defendants provided notice of intent to release these >
sales upon resolution ot pending legal issues. Sege Notice of
Filing dated October 16, 1995, On November 7, Judge Dwyer stayed
that motion pending further orders by this Court. Accordingly,
the FIRST and LAST sales are not scheduled to be released unless
this Court were to order that they are covered by subsection
2001(k) (1) and Judge Dwyer were to confirm that the sales should
be released upon consideration of this Court’s ruling.

8 As an initial matter, plaintiff NFRC has not
demonstrated that it represents the companies which had been
awarded these three sales, the TIP, TIPTOP and GATORSON sales.
NFRC, therefore, has not demonstrated that it has standing to
seek the release of these particular sales. See Defendants’
Opposition to NFRC’s Third Motion for sSummary Judgment and in
Support of Cross Motion at 12 - 16.

DEFENDANTS ' RESPONSE TO
NFRC’S TWO MOTIONS SEEKING
RELEASE OF 11 SALES
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St. Joe Lumber Co. Id. Bafore the contracte could be awarded,
these sales were enjoined by Judge Coughenour of the Western
District of Washington in Leavenworth Audubon v. Ferraro, 881 F.
Supp. 1482 (W.D. Wash. 1995). The sales were enjoined for NEPA
violations, including the failure to consider the impact of the

sales on the bull trout in the area, effect of the project on the

- detrimental soil conditions of the drainage areas in the sale

area, significance of scientific information in the eastside
report and the August 1993 directive and subsequent May 1994
amendments, and the impact of the proposed project on the salev
area’s streams’ sediment quality and water temperature in light

of the 1994 wildfires. See geperally Leavenworth Audubon, 881
F.Supp. at 1493-94.

The GATORSON sale, located in the Colville National Forest
in Washington, was awarded on May 6, 1993. See Chart to Hofer
Declaration. The high bldder was vaagen Timber Products. Id,
The sale was challenged by Mitchell Smith, a recreational user,
who claimed: (1) the sale violated the Washington State
Wilderness Act and NEPA for failure to consider uninventoried
unroaded area for possible wilderness classification before
development and (2) violated NEPA for failure of the NEPA
documents to consider effect of the sale on a separate 5000 acre
roadless area. Smith v. United States Forest Service, 33 F.3d
1072 (9th Cir. 1994). The district court rejected the
challenges, granting the defendant Forest Service’s motion for

summary judgment on both claims, However, the district court

DEFENDANTS ' RESPONSE TO
NFRC’'S TWO MOTIONS SEERING
RELEASE OF 11 SALES

Bo13



01/16/96 TUE 18:55 FAX 202 272 6815 ENRD GEN LIT

10
11
12
13
14
15
16
17
" 18
19
20
21
22
23
24
25
26
27

extended its preliminary injunction, enjoining most of the
logging pending the appeal. Smith, 33 F.3d at 1073. The Ninth
Circuit upheld the district court’s decision as to the first
claim, but reQersed as to the second claim, finding that the NEPA
docunentation was insuffiéient. ld. at 1078-1079. The Ninth
Circuit affirmed the judgment of the district court in part and
reversed in part, and remanded the case to the distriect court.
Id,  On March 30, 1995, the district court granted plaintiff
judgment in part in accordance with the Ninth Circuit’s opinion,
and vacated the district court’s December 13 judgment. Eee

Order attached hereto as Ex. E. The district court did not issue
a specific permanent injunction, although the sale effectively
was prohibited from proceeding.

As the sales have been enjoined, or effectively
prohibited from proceeding by court order,? defendants cannot
unilaterally release such sales. Accordingly, the agencies are
preparing notices for filiné with the relevant courts and
parties,'® advising them of the enactment of Section 2001, this

Court’s September 13 and October 17 Orders, the pending appeal,

4 While it does not appear that the district court issued
a specific injunction permanently enjoining the Gatorson sale,
the district court’s judgment in accordance with the Ninth
Circuit opinion finding the underlying NEPA documentation
inadeguate and declaring that the sale should not proceed absent
further NEPA analysis, effectively operated to prohibit the sale
from proceeding. '

10 In the event that defendants were to prevail on appeal,
defendants reserve the right to proceed in accordance with any
such decisgsion in connection with these sales.

DEFENDANTS’ RESPONSE TO
NFRC'S TWO MOTIONS SEERING
RELEASE OF 11 SALES

-11-
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the subject of the current proceedings, and the defendants’
intention to notify the court of a ruling by this Court. The

defendants will file copies of those notices with this Court as

well.
ARGUMENT
TBE FOUR SALES ENJOINED FOR VIOLATING SECTION 218
B_NO VER BY SUBSECTION 2001 (K)

Of the 24 sales that were the subject of NFRC’s third motion
for summary judgment, defendants are contesting the release of '
four sales that were never offered in accordance with the
authorizing statute’s mandates and accordingly are not subject to
subsection 2001(k). Assuming, as this Court has ruled, that
section 2001(k) (1) applies to all of wWashington and Oregon,
limits on what sales must proceed necessarily exist under the
statute.' while this court, in its september 13 order defined
the geographic scope of the subsection, it did net define which
specific sales fall within that area. The statute and
legislative history, which define these parameters, make it clear

that subsection 2001(k) does not require the release of sales

L As explained in prior filings before this Court,
defendants believe that subsection 2001(k) (1) only applies to
certain sales that had been "subject to section 318. Because
these four enjoined sales were subject to judicial determination
that the sales violated section 318, they cannot be deemed to be
"subject to section 318" within the meaning of the statute. .
Defendants have not asserted this position in connection with the
FIRST and LAST sales as they were not judicially determined to
violate section 318. As (this argument) is dependent upon the
ocutcome of defendants’ pending appeal, defendants preserve the - ¥
right to reassert this argument in the event of a favorable
ruling on appeal.

DEFENDANTS ¢ RESPONSE TO VAMJA A
NFRC'S TWO MOTIONS SEEKING , TN
RELEASE OF 11 SALES N
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that were enjoined for failure to comply with section 318, the
statute which authorized the sales very existence. Nothing in
the language of the statute or the 1e§islative history suggests
that in enacting subsection 2001(k), Congress intended to
validate otherwise invalid offers.

Subsection 2001 (k) (1) reqﬁires the Secretary concerned to:
act to award, release, and permit to be completed in
fiscal years 1995 and 1996, with no change in
originally advertised terms, volumes, and bid prices,
all timber sale contracts offered or awarded before
that date [of enactment] . . . .

By directing the Secretary to "act to award, release and
permit to be completed . . . with no change in originally
advertised terms," the statute clearly contemplated that viable
offers had been extended pursuant to which the award and
completion could have been accomplished. This is confirmed by
the legislative history which shows that Congress was targeting
timber sales that, but for various delays or suspension, would
otherwise have proceeded. See 141 Cong. Rec. H 3233 (statement
by Representative Taylor that "in some cases the agencies
rejected bids well after the auction due to administrative
reviews and delays and changing standards . . . even though the
preponderance of these sales were approved for harvest in the
Record of Decision accompanying the President’s Pacific Northwest
Plan . . . ."); 141 Cong. Rec. H 5588.

These four sales enjoined by Judge Dwyer'do not fall into

this category of sales. The sales were never offered in

accordance with section 318, the statute from which the Forest

DEFENDANTS®" RESPONSE TO
NPRC’S TWO MOTIONS SEERING
RELEASE OPF 11 SALES
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Service derived its authority to offer and proceed with any such
sales., Judge Dwyer expressly found that the four enjoined sales
violated section 318(b) requiring that sales "offered pursuant to
this section shall minimize fragmentation of the most
ecologicallY significant old growth forest stands." Accordingly,
the court enjoined the sales until the defects were cured. The
defects, however, were not cured during the life of section 318.
Thus, these were not sales that were held up by "administrative
reviews and delays and changing standards." Instead, the sales
could not proceed because they naver satisfied the initial
requirement for forming a valid contract =-- they were never
offered in acc¢ordance with the authorizing statute. Cf. Croman
Corp. v United States, 31 Fed. Cl. 741, 746 (Ct. Cl. 1994) (“"re-
offer" of substantially modified section 318 sale without
compliance with competitive procurement regqulations was
unauwthorized and invalld); United States v. Amdahl}) Corp., 786
F.2d 387 (Fed. Cir. 1986) (recognizing general proposition that
failure to comply with statutory requirements in making award may
render contract nullity); Alabama Rural Fire c

states, 572 F.2d 727, 733 (Ct. Cl. 1978); see also Utah Power V.
Unjted States, 243 U.S. 389 (1917) (administrative actions taken
in violation of statutory authorization or requirement are of no
effect). Most significantly, when Section 318, the authorizing
statute, expired, the sales became null and veid, as if they had
never been offered, because the authority to offer them had

disappeafed.

DEFENDANTS’ RESPONSE TO
NFRC’S TWO MOTIONS SEEKING
RELEASE OF 11 SALES ‘
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The legislative history confirms that these four sales,
enjoined for violations of section 318, were not the section 318
sales that Congress was targeting for release in subsection
2001 (k) (1). 1In discussing the effect of subsection 2001(k) (1) in
connection with 318 sales, Representative Taylor stated:

For instance, the section 318 timber, it is in
Washington and Oregon, this area already met all the
environmental requirements. This is green timber but
it has not yet been released. It has been waiting
since 1990, over 5 years. And this meets all the
environmental requirements, and it meets, it has
already been approved to move, but it has been held up
for over 5 years while people in Washington and Oregon
are witheut jobs.

 See Cong. Rec. H 5558. These four sales are not the 318 sales

Congress was talking about, as they did not pass the first test
of satisfying Congress’s basic environmental reguirements set
forth in section 318. Because Judge Dwyer expressly found that
the sales violated section 318(b), the sales were never "approved
to move."

Moreover, the sales are not resurrected by this Court’s
determination that subsection 2001(k) (1) reguired the release of
not just traditional 318 sales, but szales offered at any time
before enactment within Washington or Oregon. Once section 318
expired, the sales became null and void; to proceed, the sales
would had to have been recffered. See Section 318(k); Croman
corp,, 31 Fed., Cl. at 746. Of course, these sales were not. To
allow these sales to go forward would attribute to Congress an
intent that any sale, even those which have been judicially

determined to violate the authorizing statute’s requirements and

DEFENDANTS* RESPONSE TO
NFRC’'S TWO MOTIONS SEEKING
RELEASE OF 11 SALES
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1| which were never reoffered pursuant to an applicable management
2! plan, are to proceed. This position simply is not supported by
3| the language of the statute or the legislative history.!?
4 CONCLUSION
] For the reasons set forth herein, and as further explained
6] in defendants’ prior filings including Defendants’ Opposition and
7{ Defendants’ Response, NFRC’s motions should be denied and this
- 8] Court should declare that the COWBOY, NITA, SOUTH NITA and GARDEN
9§ timber sales are not covered by subsection 2001(k).
10| Dated this 21st day of November 1995. !
11
Respectfully submitted,
12
KRISTINE OLSON
13 United States Attorney
14 LOIS J. SCHIFFER
Assistant Attorney General
15
16
17 MJCHELLE L. ER'
WARD A. BOLING Rl Pl
18 JEAN L. WILLIAMS
ELLEN J. KOHLER
19 U.S. Department of Justice
Environment and Natural
20 Resources Division
General Litigation Sectien
21 P.O. Box 663
Washington, D.C. 20044-0663
22 (202) 272-8056
23 Attorneye for Defendants
24
25 12 Defendants have not taken this same position in
comnection with the FIRST and LAST sales because no court ever
26 reaclied "the merits and rendered a judicial determination that the
"| sales did not comply with section 318.
27| DEPENDANTS’ RESPONSE TO -
NFRG’S TWO MOTIONS SEEKRING
RELEASE OF 1] SALES
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ATTORNEY CLIENT
WORK PRODUCT '
PRIVILEGED/CONFIDENTIAL

NFRC has filed two motions seeking the release underx
subsection 2001 (k) (1) of 11 timber sales that had been the subject
of court injunctions oxr othex orders. Our regponse is due Novaemberx
21, 1995. The Court has set oral argument for December 12. The
follow1ng is a description of the subject sales and p0951ble
responses to NFRC’s motions.

DESCRIPTION OF THE RELEVANT SALES
The 11 sales are broken down into the following categories:

Four gales, COWBOY, NITA, SOUTH NITA and GARDEN, were
enjoined by Judge Dwyer of the Western District of
Washington who held that the sales had not complied with
gsection 318, Congress s Interim plan for sales offered in
figecal year 1990. Judge Dwyer found that the four sales
violated section 318's requirements that sales offered
under section 318 were to minimize fragmentation of
ecologically sensitive old growth forests. Three of the
sales, COWBOY, NITA and SOUTH NITA, are located on the
Umpqua National Forest. The GARDEN sale is located on
the Siskiyou National Forest.

Two sales, FIRST and LAST, also located on the Umpgua
National Porest, had been challenged in an action before
Judge Dwyer on similar grounds as those four noted above
for failure to comply with the fragmentation requirements
of section 318(b) (2). Based upon the Forest Service’s
withdrawal of the two sales, the court struck the pending
motiong for summary judgment and permanent 1n3unct10ns as
to these sales as moot.

Two other sales initially offered under section 318,
BOULDER KRAER and ELK FORK, were the gubject of NEPA
challenges brought before Judge Panner of the United
States District Court of Oregon, Civil No. 90-969-PA.
The complaint involving those sales was dismissed without
prejudice on March 25, 1991 on the basis of a stipulation
of the parties. '

The three remaining sales, TIP, TIPTOP and GATERSON, were
not 318 sales, but were offered after fiscal year 1990.

The TIP and TIPTOP gales are located on the
Wenatchee National Forest and were enjoined by
Judge Coughenour of the Western District of
Washington in Leavenworth Audubon v. FPerraro, 881
F. Supp. 1482 (W.D. Wash. 1995). The sales were

-1-



01/16/96 TUE 18:58 FAX 202 272 6815 ENRD GEN LIT

enjoined for NEPA violations, including the failure
to consider the impact of the sales on the bull
trout in the area and the impact of the proposed
project on the Bsale area’s streamg’ sediment
quality and water temperature in light of the 1994
wildfires.

The GATERSON sale is located in the Colville

National Forest in Washington. The sale was
challenged by Mitchell sSmith, a recreational user,
who c¢laimed: (1) the sale violated the Washington

State Wilderness Act and NEPA for failure to
consider uninventoried unroaded area for possible
wilderness classification before development and
(2) violated NEPA for failure to consider effect of
the sale on a separate 5000 acre roadless area.
The district court rejected the challenges,
granting the defendant Forest Service’s motion for
summary Jjudgment on both claims. However, the
district court extended its preliminary injunction,
enjoining most of the logging pending the appeal.
The Ninth Cirxcuit upheld the district court’s
decigion as to the first c¢laim, but reversed as to
the saecond claim, finding that the NEPA
documentation was insufficient. See Smith v
United States Forest Service, 33 F.3d 1072 (9th
Cir. 1994). On March 30, 1995, the district court
granted plaintiff judgment in part in accordance
with the Ninth Circuit’s opinion, and vaecated the
district «court’s December 13 judgment. The
district court did not issue a specific permanent
injunction, although the sgale effectively was
prohibited from proceeding.

POTENTIAL RESPONSES

1.

General position as to the majority of sales

For the majority of the subject sales, consistent with
the agencies’ previous pogition taken before Judge Hogan,
subsection 2001 (k) (1) does not mandate their immediate
release as they were not sales that were "subject to
gection 318_"! However, given the Court’s September 13

3

The only sales whose release may noi be dependent upon

the issue currently on appeal to the Ninth Cixecuit axre BOULDER
KRAB, ELK FORK, FIRST and LAST zalez. These gzales initially had
been offered under section 318. As no court every rendered a
judicial determination that the sales violated gection 318 (which
provides a possible argument for contesting the xelease of the

enjoined sales,

as further described above)., they may fall within

-2-
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decision and October 17 Order, such a position, while on
appeal, does not currently provide a grounds for not
releasing the subject sales. Absent an alternative
argument not dependent upon the issue on appeal, it would
appear that the sales must be released.

2. Section 318 sales that had not been enijoined

For the sales that had not been enjoined, defendants have
repregented that "such sales cannot be released without, at a
minimum, alerting the interested parties and relevant court of the
potential applicability of section 2001(k) . . . ." Defendants’
Opposition at 11l. Accordingly, for two sales, ELK FORK and BOULDER
KRAB, the defendants provided notice of intent to xrelease the sales
following expiration of 15 days from the date of the notice.
Consistent with that notice, the Forest Service has issued the
relevant award letters.

The two other sales that had been the subject of prior court
proceedings, but which were never enjoined, are the FIRST and LAST
sales. As these sales were the subject of the pending motion
before Judge Dwyer to clarify and enforce his prior orders,
defendants provided notice of intent to release the sales upon
resolution of pending legal issues. On November 7, Judge Dwyer
stayed that motion pending further orders by Hogan. Accordingly,
the FIRST and LAST sales are not scheduled to be released until
Hogan rules and Dwyer authorizes the sales’ release upon
presentation of said ruling.

3. The four enjoined sales that had initially
been offered under section 318

‘As to the four sales that had been enjoined by Judge Dwyer for
violation of section 318, the COWBOY, NITA, SOUTH NITA, and GARDEN
saleg, an alternative argument may be made that the sales became
null and void upon expiration of section 318, and accordingly do
not fall within the scope of subsection 2001 (k) (1), even under the
Court’s prior rulings. We presented this position in oral argument
before Judge Dwyer in response to the motion to clarify and enforce

that court’s prior orders. This argument may be developed for
inclusion in the brief to be filed on Tuesday, November 21 as
follows.

Asguming, as the Hogan court has ruled, that section
2001 (k) (1) applies to all of Washington and Oregon, there are still
limits wunder the statute on what sales must proceed. The

the scope of subsection 2001(k) (1) as lnterpreted by the agencies.
Indeed, it appears that Boulder Krab and Elk Fork were challenged
on NEPA grounds. [CONFIRM NOT CHALLENGED FOR 318 VIOLATIONS]

_3_
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legislative history makes it clear that Congress was targeting
sales that had been delayed or suspended, for a variety of reasons.
These four previously offered but enjoined sales do not fall into
that category.

First, they were no longer "sales" at the time section
2001 (k) (1) was enacted. The Dwyer Court ruled that the enjoined
sales did not meet the minimization of fragmentation requirements
of section 318, the statute authorizing offering of the sales. The
court enjoined the sales until the defects were cured; the defects
ware not cured during the life of section 318. Accordingly, when
the statute expired, the sales became null and void, as if they had
never been offered because the authority to offer them had
disappeared.

Second, Congress made it clear that these were not the section
318 sales they were targeting for releace. See Congressional
Record for the House, May 25, 1995, statement by Representative
Taylor:

For instance, the section 318 timber,it is in Washington
and Oregon, this area already met all the environmental
requirements. This is green timber but it has not yet
been released. It has been waiting since 1990, over §
years. And this meets all the environmental
requirements, and it meets, it has already been approved
to move, but it has been held up for over 5 years while
pecple in Washington and Oregon are without jobs.

These four sales are not the 318 sales Congress was talking
about, as they did not even meet section 318's environmental
requirements. Moreover, they are not resurrected by the Hogan
Court’s determination that subsection 2001 (k) (1) required the
releagse of not just traditional 318 gales, but later-offered sales.
These were not sales that were reoffered at some other time
pursuant to any applicable land management plan in place at that
time. These were sales that were never remedied to comply with the
statute under which they were originally authorized, and azs a
result became null and veoid upon expiration of the statute. To
allow these sales to go forward, would attribute to Congress an
intent that any sale, even those which failed to satisfy the
authorizing statute and and which weare never reofferad pursuant to

an applicable wmanagement plan, are to proceed. This is not
supported by the 1language of the gstatute or the legislative
history.?

2 We cannot take this same position in connection with the

FIRST and LAST sales because the court never reached the merits and
rendered a judicial determination that the sales did not comply
with section 318.

-4~
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5. The three post-fiscal vear 1990 sales

The November 21 filing also will address three non-318 sales
that were offered more recently, but which cannot be unilaterally
released by the agencies, the TIP, TIPTOP,. and GATORSON gales.
Unless an argument exists which is not dependent upen the issue on
appeal, it would appear that these gales fall within the scope of
subsection 2001(k) (1) as interpreted by the Hogan court.?
Accordingly, the agencies should determine whether notice should be
provided to the relevant courts regarding these sales.®* The notice
could indicate the following: enactment of section 2001(k) (1); the

Hogan Court’s interpretation as applying to all of Washington and |

Oregon; the October 17 injunction ordering the release of covered
sales; the current litigation before Hogan regarding these sales,
including the new Pilchuck case; and defendants’ intent to seek
clarification of effect of court’s orders upon issuance of a ruling
by Judge Hogan on this matter and to proceed accordingly upon
resolution of the legal issues. .

3 We are not aware of any argument, othexr than the one on

appeal, that these sales are not required to be released under
subsection 2001 (k).

4 While it does not appear that the district court issued
a specific injunction permanently enjoining the Gatorson =sale, the
district court’s judgment in accordance with the Ninth Circuit
opinion finding the undexlying NEPA documentation inadeguate and
declaring that the sale should not proceed absent further NEPA
analysis, effectively operated to prohibit the sale from
proceeding.

-5
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Headwaters

To protect and restore forest ecosystems

FOR IMMEDIATE RELEASE: THURSDAY, NOV. 9, 1995
CONTACTS: JULIE NORMAN, Headwaters 503/482-4459
JIM INCE, Umpqua Watersheds 503/837-3636

TIMBER INDUSTRY SUES Tl‘iE FOREST SERVICE TO GET COURT
INJUNCTIONS SCRAPPED AND TO FORCE THROUGH OLD, ILLEGAL
TIMBER SALES ON THE SISKIYOU & UMPQUA NATIONAL FORESTS.

Headwaters and other citizen conservation groups across the Pacific
Northwest are once again battling for the rights of citizens to protect America's
public forests. The groups are fighting off a sneak attack on the forests via a 1995
federal appropriations "rider” that suspends the environmental laws in our National
Forests and BLM lands until 1997, thereby unleashing another logging and
roadbuilding free-for-all, funded by citizen taxes. [The rider was slipped through
Congress by the Gingrich-Republicans (cheered on by our own Rep. Wes Cooley)
and the powerful, industry-funded Senators from the West.]

As a result, giant healthy trees (firs, pines and cedars) that are key to
restoring imperiled salmon runs are falling today, in a whole host of recently-
awarded old-growth timber sales in the Pacific Northwest. These old-growth sales

-aren’t "salvage sales;" they are outdated 1990 sales that include brutal clearcuts on
steep slopes, right down to the streambanks. Congress expressly stipulated that no
changes may be made to the sales! [See Sec. 2001(k) of the rider.]

In a lawsuit now before federal Judge Hogan of Eugene, Oregon, the
Northwest Forest Resource Council is demanding that these illegal timber sales in
prime salmon habitat be logged, even if they were enjoined (stopped) by a federal
court. Patti Goldman, attorney for Sierra Club Legal Defense Fund in Seattle
(206/343-7340), is representing the conservation groups in order to stop this attempt
to overturn existing court injunctions. In a Nov. 6, 1995 letter to the Dept. of
Justice, Ms. Goldman argues that ".._because courts reached final decisions with
respect to these sales, Congress’s ability to undo those final decisions is limited by
the doctrine of separation of powers....[A]ll these sales were derailed by the power
of the courts and thus they raise the specter of a serious constitutional
confrontation, should section 2001(k)(1) {of the Rescission Bill] mandate their release
in defiance of the previous court order.”

Post Office Box 729 Ashland, Oregon 97520 Telephone 503/482-4459 Fax 503/482-7282
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One of the seven enjoined sales is on the Siskiyou National Forest, in a big
block of intact forest that is extremely important to rebuilding populations of salmon
and wildlife. The Garden Timber Sale is adjacent to the Wild Rogue River
Wilderness, just uphill from the famous Mule Creek Canyon in the Stair Creek
watershed. The Garden Timber sale was found to be in violation of the law (the
Sec. 318 appropriations rider of FY89/90), because it would fragment the forest with
clearcuts. Judge William Dwyer established a permanent injunction against the sale
in 1990. The Clinton Forest Plan designated the area as a Forest Reserve in 1994.

Three other enjoined sales (Cowboy, Nita, and S. Nita) are located on the
Umpqua National Forest and are also inside Forest Reserves. These court
injunctions would also be thrown out if the timber industry lawyers have their way.

The Northwest Forest Resource Council's attorney, Mr. Mark Rutzick (503/499-
4573) has submitted a court brief stating, "Environmental impacts are not relevent
under Sec. 2001(k); the statute mandates the release and completion of the sales
notwithstanding other laws.”

On Monday, Nov. 6th the Siskiyou Natl. Forest (503/471-6500) sent “"award.
letters” to the high-bidders of two other (503/471-6500) timber sales that were
previously stopped by the court. This flaunts a court-negotiated stipulation stating
that the Elk Fork and Boulder Krab sales must be reviewed, revised, and re-
auctioned. Logging these old sales, located in the steep Elk River drainage on the
Oregon Coast, threatens to add choking sediments to one of the finest salmon and
steelhead fisheries in Oregon.

Julie Norman, President of Headwaters: "We are requesting that the Forest
Service not approve Operating Plans for cutting the Elk Fork and Boulder Krab
Timber Sales until our case can be heard by Judge Hogan on December 12th.”

She continued, "This terrible timber sale rider was passed through Congress
in a sneak attack on our nation’s forest protection laws. It never was reviewed by the
proper commmittees. And now the industry lobbyists and lawyers who wrote this
rider are using the courts to deliberately undermine our system of checks and
balances and scrap previous court decisions in one fell swoop. They must be
stopped.” |

-30-

attached: report about letter of concern from Will Stelle, Director of the National
Marine Fisheries Service in Seattle, Washington
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NMFS IDENTIFIES SEVERAL 318 TIMBER SALES WHICH WILL HARM SALNMON
STOCKS ALREADY LISTED OR PROPOSED FOR LISTING UNDER THE ESA

In a letter to John Lowe, USFS Regional Forester in the Pacific Northwest Region, and Elaine
Zielinski, Oregon State Supervisor for BLM dated October 3, 1995, the National Marine
Fisheries Service Director Will Stelle identified a number of 318 timber sales likely to jeopardize
or adversely impact depressed salmon populations, stating:

"NMEFS is concerned that some of the sold and awarded sales, and many of the sold but
unawarded sales, have not been reviewed using the aquatic screens, and modified as necessary to
reduce or avoid significant adverse impacts to aquatic and riparian resources, including
anadromous salmonids and their habitats. .... By minimizing adverse eftfects, jeopardy can be
avoided. NMFS does not believe that these particular actions can be modified to completely
avoid adverse effects 10 anadromous salmonids....

"NMFS is particularly concemned by timber sales that are concentrated in Tier 1 key
watersheds within the range of anadromous salmonids proposed for listing under the ESA. These
watersheds were identified in the NWFP as those that encompass the best remaining relatively
high quality habitat (refugia) for at-risk anadromous fish stocks on Federal lands, and hence form
the building blocks for recovery of these species....

"Like the South Fork Umpqua, many Tier | watersheds have already experienced significant
timber harvest entry and road-related disturbance in the past, and currently exhibit degraded
baseline environmental conditions. The recent round of watershed analyses, done in key
watersheds in 1994-5, confirm that the typical Tier 1 key watershed as a whole 1s barely able to
provide the high quality habitats anadromous salmonids need to survive and reproduce; many
show evidence of high sediment loads, wlevated water temperatures, loss of large woody debris,
reduced channel sinuosity, increased channel width, and loss of overall instream habitat
complexity. While usually only a portion of a Tier 1 key watershed is fully functional, these “last
best habitats" are critical to the long-term survival of the species, and it is in fact these remaining
high quality areas that are most at risk from the 318 sales."

The NMFES letter went on to identify those sales in the South Fork Umpqua River and Chetco
River (both NWFP Tier | key watersheds) and the 14 FS sales in the Wallow-Whitman National
Forest as of particular concern because of their impact on some of the most badly depressed coho

‘and some of the already ESA listed stock in the upper Columbia Basin.

“Anadromous fish species currently proposed for listing are Klamath Mountain Province
steelhead, Umpqua River sea-run cutthroat trout, and coastal coho salmon. Unless many of these
318 sales are substantially modified, NMFS believes they will "increase the likelihood of a
species becoming listed under the Endangered Species Act (ESA)."

President Clinton on 9th Circuit Court Dccision » Oct. 28, 1995
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SIERRA CLUB LEGAL -
DEFENSE FUND, INC.

, 71:4 Law Firm for the Eramronmml Mavemens

M
Guurise, Ms. MeKinlty 'Ansd Adams

203 Hoge Building, 705 Sccond Avmue. Searde. WA 58164-1711 (106) 343°7340 FAX (206) 343-1526
| November 6, 1995
. Ellen Athas .

Michellg ‘Gilbert

Wells Burgess

Department of Justice .

10th & Permsylvapia Ave., N.W,
Wasmngmn D.C/ 20530 ‘

Re: Timber Sales Eniomed by Courts or Wlthdrawn in the Face
of Couirt’ Challenga

Dear Ellen, Michelle, and Wells:

1 am writing t0 insist that thé Forest Service refrain fmm awardmg or releasing: -
timber sales that were enjoined by a court or withdrawn in the face of court challenges uatil
the coutts ﬁnally determine whether such sales are covered by the mandate to award and
release timber sales under section 2001(1:)(1) of the logging rider, Weighty constitutional
and statutory construction issues await judicial determination. To award and release these
sales before the courts decide those issues would risk creating property rights and aliowmg
old-growth stands to be ‘cut before it 1s clear that Congress imtended that result or that the .
Constitution permits it. As the custodian of the mation’s forest resources and of the public .
fisc, it would be extremely uawise to take any other course of action.

. As you'kmow, we represent many of the environmental organizations that obtained |
- injunctions barring the Cowboy, Nita, and South Nita timber sales on the Umpqua National
Forest and the Garden timober sale on the Siskiyou National Forest and that convinced the
Forest Sexvice to withdraw the First.and Last timber sales on the Umpgqua National Forest.
We also represent the individual Wwho stopped the Gatorson timber sale on the Colville
National Forest, and gome of the organizations that succecded in convincing the Forest :
Service to withdraw the Elk Fork and Boulder Krab timber sales on the Siskiyou National .

Forest and that obtained an imunctxon preventing the Tip and T’rptop sales on the Wenatchee
National Fcrest from procwdmg in thair original form. ,

Most ot‘ these timber sales cannot proceed under current environmental smndatds
-, The old Section 318 sales — Cowboy, Nita, South Nita, Garden, First, Last, Elk Fork, and
Boulder Krab - are in lat suceessional rwe_:rvesand cannot be logged under Option 9.

Bozanan, Montana  Denver.Colorade  Honolulw, Hawaii  Jumeaw, )\hsh : Nc;:l. Orlemns, Lowisiana . ﬁ
' . © ¢ SePhanine, Gliformia  Tallahoteee, Florida  Washingtony D.C, '
@ . L . © rmetber of TAYTH Snaee
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. Page 2 . , .
" Several of thesa salgs contain important habitat for the threatened marblad murrelet.

However, because these sales were cancelled so Jong ago, no surveys have been conducted to
determine whether murrelets use wese dreas for nestiig. It would defy logic for Congress to

'mandatetheloggmgofmesesitawhenﬂ\eonlyrasonmurreletsarenotlmowntobe

nesting lhere is because no one has looked. There is absolutely no indication in the text or
history’ of section 2001(k)(1) that Congress intended such a harsh result, The Gatorson

timber sale likewise is inconsistent with the controlling forest plan. These tiniber sales were
~ simply not in the timber pipeline at the time the Jogging rider was enacted, and therefore, we -
. beheve they are outsxde the mandates of section 2001(k)(1) of the logging nder

In addiuon, because courts mched final decmons with’ mpect to these sales

-+ . Congress’s ability 10 undo thosc final dacisions is limited by the ‘doctring of separation of -
_ powers. Last'term, the Supreme Court held that Congress may not revise the final decisions

of couxts, even'by passing a new statute, Plaut v. Spendthrift Farm, _Inc., 115 S. Ct. 1447
(1995). Under cur constitmtional system, the courts have full and ﬂx;al authomy to decade

 the facts in cases before them and the legal effect of those facts,

In. Seattle Audum Society 'v. Moscley, No. C89—160WD ‘the cmm decided that four

. "timber sales violated Section 318 and snjolned the Forest Sexvice from offering, ‘awarding. or |

operating those sales in their original form. After the Forest Service withdrew two other
sales, the vourt found that the Forest Service had no plans ¢0 proceed with them and ruled
that the plaintiffs’ challenges to them were moot. The couxt made it clcar that if these sales
were rosurrected, new decisions would pecessarily need to be made, which the plaintiffs
could then challenge in the courts. To read the logging rider to encompass these sales
conflicts directly with the court’s conclusion thit these sales could not go forward in their old
-fomandmededtobereconﬂgurcdandsubjectwnewagcncy decisxonmalnngtoproceed

S:milany, when Friends of BRIk River, Oregon Na.tnral Remurces Council, and oth:rs
challenged the Elk Fork and Boulder Krab timber sales, the Forest Service recousidered its
decision to go forward with the sales. The Forest Service and the plaintiffs entered into a
stipulation stating that the Forest Service had rejected all bids and that if it decided to
proceed with these sales in the fumre, it would perform a new environmental review, issue a
new decision notice, and hold a new auction. A district judge dismissed the Jawsuit without

. prejudice based expressly on the stipulation. If construed in an overbroad fashion, the new

logging rider would mandate thar these sales proceed without any new dacision,

eénvirommental roview, and auction, in defiance of the snpulauon and basis for the coun 5
dismiseal of the case. -

Likewise, MltchellSmnhSlmsﬁmychanengcdﬁzeGatononumhersalebecansethe
Forest Service had not assessed the impacts on logging. in a 5000-acre roadless tract. After

. the Ninth Circuit 80°'nuled, the district judge issued an'injunction. Wiien the Forest Service

@o03/003
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' then re-evaluated the sale, it foumd that the sale would violate the forest plan as it had

recently been amended. By the time the logging rider became law, the Gatorson sale had

' been abandoned by the Forest Service. To require the old Gatorson sale to proceed would
-defy the decisions of the Ninth Circuit and the district, court injunction mandatmg new

env:mnmcntal review and agency decisions hefare the sale could proceed.

: The Tip and Tiptop sales were enjoined by 2 court just last spring because.the agency
failed to ensure that the sales would not imperil the viabillty of bull trout, a species eligible
for listing as threatened under the Endangered Species Act. The Forest Service has been
reconsidering the sales in accordance with the wrms of the injunction. To date, the Forest
Service has not issued any new decisioa documents, nor has it asked the district court to lift
ifs injonction. Agaip,. reading the logging rider to mandate the release of these sales without
the court-andated analysis and new decmion clashes with the final direcuon lssued bya

court of law

The particular facts and caurt orders vary However. a common thread runs

‘ throughout these cases; allthwetxmbetsals were deralled by the power of the courts and

_ thus they raise the specter of a serious constitutional covfrontationi, should section 2001{k)(1) -
.manda.te their releasc in defiaxs of the previous court arders.

As you know, we have tned to bﬂnz this issue to Judge Dwyer in the context of the
&m_&g@_bgg_Sgc_gx case for decision. On Friday, November 3, 1995, Judge Dwyer
stayed our pending mouon to enable Judge Hogan to rule on the scopc of ‘section 2001(k)(1).

We umdersmnd that the Forest Service is intendmg to award the Elk Fork and Boulder
Krab timber sales immediately, We insist tha the Porest Service reftain from doing so

prior to a Judxcxal detezmmanon of whcthcr such an award is réquired under the law

It would defy the sptnt of Judge Dwyer’s decision to award and release these sales
before the courts decide whether they, mfact. must be released. It would also be both hasty

~ and foolish since the government might, in the process, create property rights, where none

currently exist or aré required to be given under the new logging rider.  Of course, the real

" tragedy would be logging that would destroy the [ast remaining old-growth stands that the

Forest Service itself bas decided cannot be logged under our environmental laws. The
forests and old-growtht aependem Spwm will suffer permanenﬂy and u‘reparably if thme

: sales g0 forwml

'l‘o date neither Yudge Hogan nor any other judge has determined whether sectmn
2001 {(k)X(1) reaches enjoined or withdrawn timber sales. Nor have these issues been briefed .
in the motions now pepding before Judge Hogan, We would be happy t0 work with you to

. detmmne the most expeditious pmceduxc to follow in obtaimng a ﬁnal judicial resolution of
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these issues. lnthemeannme meFomstScrviccandmelusuceDepamnentshnuldrespom

fully to these concems and ensure that-they are resolved by the courts before mkmg any
acnon to awam Or release these sales, ,

Smeerely

@é&@g@%

Patti A. Goldman

ce: - Jack Ward Thomas .
‘ Jim Lyons
: Katy McGinty

B Z s Y
o
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UNITED STATES DISTRICT COURT
5 WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

7“ SEATTLE AUDUBON SOCIETY, et al.,

8 Plaintiffs,
NO. C88-160WD
a V. :
ORDER ON MOTIONS
HEARD ON

NOVEMBER 1, 1588

10 JACK WARD THOMAS, et al.,

n Defendants.
12“ and

13| WASHINGTON CONTRACT LOGGERS

ASSQCIATION, et al.,
14

T Wl Nl N Nl N N Wl e st Nkl Ml ot et N P e V'

Defendants-
15 Intervenors.
16
17 This lawsuit was filed more than six years ago and was

18 éoncluded Ly the entry of judgment more than three years ago.

19| Several of the plaintiffs now seek an order determining that

20 injunctlions entered in 1990, while the case was in progress,

21 preclude the award of six timber sales in Oregon under a statute
22 enacted by Congress in 1995. A review of past caaes concerning
23 the federal forests and the northern spotted owl is necessary to
24 understand how the gquestion ariaes.

s |

The plaintiff environmental crganizations filed this case in

26 | early 1989 to challenge the legality of a 1988 United States

Ao “ ORD ON MTNS HEARD ON NOV. 1, 1995 - 1

z210/20007 < €2:6T S6/€0/1T




11-@3-1885 1 :E6PM FROM JUDGE ODWYER 206 BE31312 P.3

1Q
11
12
13
14
15
18
17
18
19
20
21
22
22
24
25

26

AD 72

1@y QIO

210/€00 [

{I

Forest Service plan to manage the forests within its jurisdiction
that contain spotted owl habitat. While the case was pending, the
United States Fish & Wildlife Service announced on April 25, 1989,
its intent to list ﬁhe owl as "threatened" under the Endangered
Species Act (VESA"), 16 U.S.C. § 1531 et seq. Soon afterward,
Congress enacted a temporary statute, which became law on octe-
ber 23, 1989, directing the Forest Service and the Bureau of Land
Management ("BLM") to offer specified quantities of timber for
sale in fiscal years 1989 and 1990. The statute,.section 318 of
the Department of the Interior and Related Agencies Appropriation
Act, Fiscal Year 1990. Pub. L. 101-121 ("Section 318"), was based
upon wildlife viability assumptions that the federal agencies
later recognized were false. Saection 318 did, however, contain
certain safeguards against needless destruction of old growth
forest stands. Among these was a requirement that the Forest
Service and BLM avoid fragmenting ecologically significant old

growth except to the extent necessary to meet the state-wide sales

- quotasg, and that they minimize fragmentation of old growth on a

national forest-by-national forest basis. 8Several proposed sales
were judicially reviewed under these Section 318 standards.
Because of violations of Section 318, this court issued injunc-
tions prohibiting the Forest Service from going forward with four
gales in Oregon (the Cowbeoy, Nita, South Nita, and Garden Sales)
until compliance was shown. The Cowboy sale ruling was affirmed
on appeal by the.NinEh Cirecuit; the other rulings were not ap-

pealed. The Forest Service withdrew two other challenged sales

ORD ON MTNS HEARD ON NOV. 1, 1995 - 2
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{(the First and Last sales): plaintiffs! moticnsAfér summary.
judgment as to them were therefore stricken as meoot.

Section 318 expired at the end éf fiseal year 1990. 1In
October 1990 the Forest Service published notice that future
timbar sales would be consistent with an inﬁeragency scientific
report; it did not, however, adopt standards and guidelines as
recquired by the National Forest Management Act ("NFMA"), 16 U.S.C.
§ 1600 et seq., and did not promulgate an environmental impact
statement as required by the National Environmental Policy Act
("NEPA"), 42 U.5.C. § 4321 et seq. On Maxch 7, 1981, this court
entered an order declaring unlawful the Forest Service proposal to

log spotted owl habitat without complying with statutory require-

ments. Seattle Andubon Soc'y v, Evang, 771 F. Supp. 1081 (W.D.
Wash. 1291), aff'd, 952 F.2d 297 (9th Cir. 19%1). Feollowing an

evidentiary hearing on the scope of injunctive relief, the court
then issued an injunction protecting owl habitat from further
timber salee pending the Forest Service's adoption of a management
plan that complied with gtatutory law. Final judgment was entered
in this case on April 9, 1992, the Forest Serviece having by then
published a new environmental impact statement ("EIS") and adopted
a record of decisien ("ROD") for managing spotted owl habitat.

The judgment dismissed as moot plaintiffs' NEPA claims and all
<laima rel#ting to the abandoned 1988 ROD, granted plaintiffs
summary judgment on their NFMA claims, and granted summary judg-
ment to the federal defendants on plaintiffse! slaime under the

Migratory Bird Treaty Act. The judgment did not mention the

ORD ON MTINS HEARD ON NOV., 1, 1995 - 3
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Section 318 claims, which had been resolved through injunctive
relletf.
On May 28, 1992, following briefing and a hearing, the court

found that the 1922 ROD and EIS violated NEPA in three ways.

Seattle Audubon Soc'y v. Moseley, 798 F. Supp. 1473 (W.D. Wash.

1992), aff'd sub nom. Seattle Audubon Soc'y v. Espy, 298 F.2d 699
(9th Cir. 1993). The Forest Service wag enjoined to prepare a new

or supplemental EIS curing these defects and, in the meantime, teo
refrain from awarding additional timber sales that would log
suitable habitat for the northernlspotted owl.

Litigation over the BLM forests followed a similar course in

the District of Oregon. See Portland Audubon Soc'y v. Lujan, 712

F. Supp. 1456 (D. Or. 1989): Portland Audubon Soc'v wv. Tujan, 795
F. Supp. 1483 (D. Or. 199%2), aff'd sub nom. Portland hudubon_ S$oc'v
v, Babbitt, 998 F.2d 705 (9th Cir. 1223).

In April 19923, the executive branch began a major effort to
resolve the forest controvergy on & legally and scientifically
sound basis. The result, after months of study and public pro-
cegs. wase a new ROD and EIS adopted by the Secretaries of Agricul-
ture and Interior. On judicial review, the 19%4 plan was upheld
in Searrle Audubon Soc'y v. Lvons, 871 F. Supp. 1291 (W.D. Wash.
1994) . The court stated:

The FSEIS and ROD are the result of a massive

effort by the executive branch of the federal government

to meet the legal and scientific needs of forest manage-

ment. They reflect unprecedented thoroughness in doing

this complex and difficult job.

4. at 13203.

ORD ON MTNS HEARD ON NOV. 1, 1995 - 4
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The Lyeng decigion also stated:

The order now entered, if upheld on appeal, will
mark the first time in several years that the owl-habi-
tat forestes will be managed by the respensible agencias
under a plan found lawful by the courts. It will also
mark the first time that the Forest Service and BLM have
worked together to preserve acosystems common Lo thelr
juriaedictions.

The Secretaries have noted, howavex, that the plan
"will provide the highest sustainable timber levels from
Forest Serxrvice and BLM lands of all action alternatives
that are likely to satisfy the requirements of existing
statutes and policies." ROD at él1l. In other words, any
more logging sales than the plan contemplates would
probably vieolate the laws. Whether the plan and its
implementation will remain legal will depend on future
events and conditions.

Id. at 1300,

The Northwest Forest Plan approved in Lvons was adopted in
compliance with ﬁFMA, NEPA, the Fedexal lLand Policy and Management
Act, 43 U.S8.C. § 1701 et seg., and other applicable statutes. Id.
at 1302-03. Those statutes, and theirxr implementing regulaticens,
remain in effect and are binding upon the Forest Service and the
BLM. The same is true of the Northwest Forest Plan, the implemen-
tation of which can go forward during appellate review.

Congress, however, has now adopted ancther short-term measure
which mandates that certain logging sales be made ragardless of
the environmental laws. This is Section 2001 of the Fiszai Year
1995 Emergency Supplemental Appropriations for Disaster Relief and
Rescizsions Act ("Rescissiconzg Act'"), Pub. L. Ne. 104-19, Eigned
into law by the President on July 27, 1995. BSubsections 2001 (b)
and (c) of the Rescissions Act deal with expediting salvage timber

sales, which are to go forward even if the costs to the goﬁernment

ORD ON MTNS HEARD ON NOV. 1, 1995 ~ 5
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exceed the likely revenues. Subsection (d) directs that notwith-
standing any other law, the Secretaries of Agriculture and
Interior "shall expeditiously prepare, offer, and award timber
sale contracts on Federal lands described in'" the ROD that was
approved in the Lvens case. Subsection (f) provides for expedited
judicial review of Subsections (k) and (d) sales ln the district
where the affected lands are located. Subgection (i) provides
that the documents and procedures required by Section 2001 for the
preparation and offering of sales under Subsection (b) or (d)
ghall ke deemed to satisfy the requirements of the environmental
laws. Subsection (j) provides that the authority afforded by
Subsections (b) and (d) shall expire on December 31, 1396.
Subsection (k) reads as follows:

AWARD AND RELEASE OF PREVIOUSLY OFFERED AND
UNAWARDEDR TIMBER SALE CONTRACTS.

(1) AWARD AND RELEASE REQUIRED. Notwithstanding
any other provision of law, within 45 days after the
date ©f the enactment of this Act, the Secretary con-
cerned shall act to award, release, and permit to be
completed in fiscal years 1895 and 1996, with ne change
in originally advertised terms, volumes, and bid prices,
all timber sale contractsgs offered or awarded before that
date in any unit of the Natiocnal Forest System or dis-
triot of the Bureau of Land Management subje¢t to sec-
tion 318 of Public Law 101-121 (103 Stat. 745). The
return ©f the bid bond of the high bidder shall not
alter the xesponsibility of the Hecretary concerned to
comply with this paragraph. ,

(2) THREATENED OR ENDANGERED BIRD SPECIES. Neo
sale unit shall be released or completed under this
subsection if any threatened or endangerxed bird epecies
is known to be nesting within the acreage that is the
subject of the sale unit.

. (2) ALTERNATIVE OFFER IN CASE OF DELAY. If for
any reason a sale canncot be relcased and completed under
the terms of this subsection within 45 days after the
date of the enactment of thig Act, the Secretary con-
cerned shall provide the purchaser an equal volume of
timber, of like kind and value, which shall ke subject

ORD ON MTNS HEARD ON NOV. 1. 1995 - 6
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to the terms of the original contract and shall not
count against current allowable sale quantities.

On August 8, 188%, Northwest Forest Resources Council
("NFRC")., an industry association, brought suit in the district of
Oregeon to compel the Secretaries to release timber gales in
accordance with Subsedtion 2001 (k) (1) . Northwest Forest Resgource
Connecil v, Glickman, Civ. No. 95-6244-HO. On September 13, 1935,
Judge Hogan, in that case, granted NFRC'S motion for summary
judgment determining that Section 2001 (k) (1) regquires the release
of all szales offered before July 27, 13385, in the gecographic area
that was subject to Section 318: the regquirement is not limited to
sales offered pursuant to Section 31B. On October 1?, 1933, Judge
Hogan followed this ruiing with an injunction directing the
release of pales offered oxr awarded between Octcber 1, 1320, and
Juiy 27, 199§ (The injunction does not order release of fiscal
year 1990 sales such as those at issue here; they are the subject
of another =summary judgment motion scheduled for oral argument in
the District of Oregon on November 7, 1995.)' The federal defen-
dants have appealed the October 17 injunction and have obtained an
expedited hearing schedule in the Ninth Circuit.

This 1989 casé'does not, of course, concern Section 2001 of

the Rescissions Act passed in 1995. Some of the plaintiffs,

Also noted for November 7 is a motion asking Judgs Hogan

to transfer to this court (Judge Rothstein) a case, Sc T4
Co, v. Glickman, Civ. No. 95-62&67-HO, which challenges the
administrative agencies' interpretation of the “known to be
nesting” language of Subsectien 2001 (k) (2). The same issue is
ralsad in Rilghuek Auduben Sog'v v, Gl1ckman. C95-1234R, filed
in this district en August 10, 133%5. Judge Rothstein has
ordered that crosps-motions for summary judgment be filed.

ORD ON MTNS HEARD ON NOV. 1, 1985 - 7
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1 however, have meovad to "clarify and enforce" the injunctions

2|| entered five years ago under Section 318 and the judgment entered
3" more than three years ago.? They seek an order declaring that

4| the four sales enjoined by this court in 1990 pursuant to Section
sl 318, and the two others withdrawn in 1990 in the face of summary
6| judgment motions, are not within the Seétion 2001 (k) (1) category
7l of "timber sale contractg offered or awarded befure‘IJuly 27,

8] 1885)." They seek also a ruling that any contrary interpretation
9| of Section 2001(k) (1) would violate the constituticnal =meparation
10| of powers. All six salesg in question would ke illegal but for

11| Seetion 2001 (k) (1) : they are located in late successicnal reserve
12 areas, as defined by the Northwest Forest-Plan. The plaintiffs
13ﬂ acknowledge that the relief they seek overlaps with what has been
4] or will be decided in the District of Oregon. In regard to one of

18 their arguments they state:

18 We recognize that Judge Hogan adopted a contrary
interpretation in holding that Section 2001 (k) reguires

17 the Forest Serviece and the Bureau of Land Management to
allow every timbexr sale contract offered in all Oregon

18 and Washington forests since 1989 to go forward to

3 completion.

1

20 Memorandum in Support af Motion toe Clarify and Enforce Judgment at'
21 21.
22 The District of Oregeon, unlike this district, has litigation

23 in progress over the meaning and interpretation of Saction

24'
25
*The plaintiffs bringing this motion are Pilchuck Audubon
26 Society, Portland Audubeon Society, Oregon Natural Regources
Council, Lane County Audubon Society, and Washington Environwmen-
tal Couneil. .
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those raised by the present motion, appear to be imminent.

2001(k) (1) . Major issues have already been decided: one important

holding is now on appeal; and rulings on other issues, including

—_—_—

The federal defendan and WCLA have suggested that, to avo;d
duplicatiord of effort and potentially inconsistent results., the

court should stay the plaintiffs’' motion until further rulings are

issned %A the District of Oregon litigation. It is possible that

the dedisions made there will moot the present motion. The

suggestion makes sense and is hereby adopted. Plaintiffs' motion

is eflayed pending further orders on the same or related mattexs

conc, rﬁing Section 2001(k) (1) in the District of Oregon. Any

party may renote the moticn on one week's notice, with responses
to e due the day before the renoted hearing date.

The ¢lerk is directed to =zend cepies of this order to all
counsel of record.

Dated: November 3, 19895,

William L. Dwyer
United States District Judge

Td Ys mwur Ru's?
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

SEATTLE AUDUBON SOCIETY, et al.,

Plaintiffs,
NO. €89-160WD

.
MINUTE ORDER

JACK WARD THOMAS, et al.,
Dafendants.

and

WASHINGTON CONTRACT LOGGERS
ASSOCIATION, et al.,

Defendanta-
Intervenors.

N Nt N Nkl N Nl Vs Nl Vd Mt " et ol o Vol it s ® St

The following minure order is made by the direction of the
court, the Honorable William L, Dwyer:

The motion of plaintiffs Pilchuck Audubon Society, et al.,
for leave to file an overlength brief is granted. Plaintiffs’
motion to expedite the hearing on their motion to c¢larify and
enforce judgment is alse granted, the hearing having been held on
Novembar 1, 1995.

Filed and entered this 3rd day of November, 13395,

BRUCE RIFKIN, Clerk

By
Deputy Clerk

MINUTE ORDER
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTOM
AT SEATTLE
SEATTIE AUDUORON SOCTETY, at al._,

Plaintiffs,
NO. CB9-160WD

MINUTE ORDER

.

JACK WARD THOMAS, et al.,
Defaendants.
and

WASHINGTON CONTRACT LOGGERS
ASSOCIATION, et al.,

Defendants-
Intervenors.

LA N S PR A Y W SR NP W W R

The following minute order is made by the direction ofltha
dourt, the Honorable William L. Dwyer:

WCLA's motion to transfer this case to the District of Oregon
is denied. Ite motion to stay proceedings is stricken as moot in
view of the Order om Motions Heard on November 1, 1995, entared
this date.

Filed and entered this 3rd day of Novemﬁer,.lsas-

BRUCE RIFKIN, Clerk

By
Deputy Clerk

MINUTE ORDER

.+ 62:6T  €8/€0/T1




11/02/95

10:47 (53

U.8. DEPARTMENT OF

JUSTICE

ENVIRONMENT AND MATURAL RESOURCES DIVISION
GENERAL LITIGATION SECTION

WASHINGTON, D.C.

601 PENNSYLVANIA AVENUE, N.W.
20004

FAX NUMBER (202) 272-6817, 6815, 5775
CONFTRMATION NUMBER (202) 272-8056

PLEASE DELIVER TO:

To: Don Barry 208-4684
Bob Baum 208-3877
Dinah Bear 456-0753
Ted Boling 514-4231
Peter Coppelman, 514-0557
Lois Schiffer,
Jim Simon
Mike Gippert, 690-2730
Jay MaWhirter
Tim Obst
T.J. Glauthier 395-4639
Jeff Handy (503) 326-3807
Nancy Hayesg 208-5242
Elena Kagan 456-1647
Don Knowles (503) 326-6282
Thomas Lee (503) 727-1117
Karen Mouritsen 219-1792
Roger Neghit (503) 231-2166
Chris Nolan 395-4941
David Shilton, 514-4240
Al Ferlo, Anne Almy
Tom Tuchmann (B03) 326-6254
Sue Zike (603) 326-7742
NUMBER OF PAGES: | |
DATE: November 2, 1995
FROM: Lisa Holden, (202) 272-4698
MESSAGE: NFRC v. Glickman. Attached is Federal
Defendants’ November 1, 1955 Report Re:

@oo1/011

Timber Sale C
Prio Fgcal Year 1991.

SAS v, Thomas. On November 1lst, Judge Dwyer
held oral argument on plaintiffs SAS’ Motion
to Clarify and Enforce Judgment (as to the

Cowboy, Nita, South Nita, Garden, First and
Last timber sales). Dwyer indicated that he
would issue a ruling no later than November
7, 1995.
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